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JUDGES 

OP  THE 

COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


ARKANSAS— Supreme  Court  . 
EDGAB  A.  Mcculloch,  ghiet  justick. 

 AS80CUTI  JUSTICES. 

BURRILL  B.  BAITTLB.!  JESSE  C.  HART. 

CARROLL  D.  WOOD.  SAMUEL  FRAUENTHAL. 

WILLIAM  F.  KIRBT.s 

KENTUCKY— Court  of  Appeals. 

HBNRY  S.  BARKER,  Chief  Jdstxce.* 
J.  P.  HOBSON.  CiiiKF  Justice.* 

•  ASSOOUTK  JUSTICES. 
JOHN  M.  LASSING.  ED.  C.  O'REAR. 

J.  P.  HOBSON.*  W.  E.  SETTLE. 

JOHN  D.  OABBOLL.  T.  J.  NUNM.* 

SHACKELFORD  MILLER.« 

OOUHISSIONXB  OF  APPEALa. 
WILLIAM  ROGERS  CLAT. 

MISSOURI— Supreme  Court. 

JAMES  D.  FOX,  Chief  Justice.* 
GAYON  D.  BURGiSSS.  Chief  JcsncE.? 
LEBOX  B.  YAUJANT,  Cam  jL'SizcB.a 

Division  No.  1, 

HBNRT  LAMM,  Pbesidino  Judge.* 
.    ARCHGLAUS  M.  WOODSON,  Presiding  Judob.i« 

associate  judges. 
■WALT,ER  W.  GRAVES.  LP^ROT  B.  VALLIANT.* 

ARCHELAUS  M.  WOODSON.i*         HENRY  LAMM.* 

Division  No.  2. 

JAMES  B.  GANTT,  Pbesidino  Jui>ob.xi 
JOHK  KENNIBH,  Pbesiding  Judge.is 

AaSOOZAIl  JUDGES. 

OAYOK  D.  BTTBGESS.r  JOHN  KENNISH.1* 

JAMES  a  FOX.*  FRANKLIN  FEBRISS.'* 

JOHN  a  BROWN.i* 

The  Kansas  City  Court  of  Appeals. 
B.  J.  BROADDUS,  Pbesidihg  Judge. 

ASSOCIATE  JUDGES. 
JAMES  ELLISON.  J.  M.  JOHNSON. 

The  St.  Louis  Court  of  Appeals. 
GEORGE  D.  REYNOLDS,  PBESiDiira  Judge. 

ASSOCIATE  judges. 
RICHARD  L.  000DE.1B  ALBERT  D.  NORTONL 

HENRY  S.  CAULFIELD.i* 

>  Retired  Oetob«r  SI.  1910i  *  B«cUDe  Jadge  January  1.  1911. 
■  IQected  Octolwr  SI,  IMflk  to  nccMd  Bnirlll  B.       »  Becam*  PreaMlnK  Judge  Januarr  1*  1>U. 

Battle.  u  Succeeded  by  John  C.  Brown. 

•  ReUred  Janvarr  t  Mil.  *»  Became  Prealding  Judge  January  1.  ItU. 

•  Becama  Chief  Jostice  Januarr  1,  ISU.  »  Appointed  to  aucceed  Oavon  D.  Burseaa. 
»  Became  Judge  Januarr  1, 1311.  m  Elected  to  aucceed  Jamea  B.  Gantt. 

•  Died  October  «,  UIO.  u  Realgued  September  l.  1910. 

'Died  December  n,  ifllO.  >•  Appointed  September  »,  1910.  to  aucceed 

"  BIeet«d  Cblet  JtuUoa  Deconber  a,  IMOl  Rlcbard  U  Ooodo, 

(III) 
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The  Springfield  Court  of  Appeals. 
J.  P.  NIXON,  PBBSJDiNa  Judge. 

ASSOCUXI  JUDGES. 

ABGUS  CX)X.  HOWARD  GRAZ. 

TENNESSEE— Supreme  Court. 
JOHN  K.  SHIBLI^  Chief  Justiob. 

iWrniTiTl  JUSTIOCS. 

W.  D.  BEARD.it  D.  It.  LANSDBN, 

M.  U.  NBIL.  GRAFTON  GREQN. 

TEXAS— Stq)reme  Court. 

RBUBUN  B.  OAINBS,  Chief  Justiox.i* 
THOMAS  3.  BROWN,  Chibp  Justice,  i* 

ABaOCUTI  JUBTICBS. 

THOMAS  J.  BBOWN.1*  F.  A.  WILLIAM& 

W.  F.  BAMSBT.to 

Court  of  Criminal  Appeals. 
W.  Ifc  DAVIDSON,  Pebsidins  Judos. 

JUDOXS. 

W.  F.  RAMSBT.«i  A.  J.  HARPER." 

F.  J.  McCORD."  A.  a  PBENDERGAST.i« 

Courts  of  Civil  Appeals. 

Jfirsi  District. 
B.  A.  PLEASANTS.  Chui  JvaoxM, 

A8800ZAII  JUSTICES. 

T.  S.  BEE8D.  &  A.  McMBAN& 

Second  District 
T.  H.  CONNER,  Chief  Jumos. 

ASBOCUTB  JUSTICES. 

OCIB  SPEER.  IRBY  DUNKUM. 

Third  District. 
W.  M.  KEIT,  Chiet  Justice. 

ABSOdAXB  JUSTICES. 

B.  B.  BICE.  C.  H.  JENKINS. 

Fourth  District. 
J.  H..  JAMES,  Chiet  Jusnci. 

ASBOCIATS  JUBTICTS. 

W.  S.  FLY.  H.  H.  NEILL. 

Fifth  District 

ANSON  RAINEY,  Chiet  Jumoc 
ASSOCIATE  JUSTICES. 

JOHN  BOOKHOUT.  J.  M.  TALBOTL 

Sixth  District 

SAMUEL  P.  WILLSON,  Chiep  Justict. 
ASSOCIATE  JUSTICES. 
RICHARD  B.  LETZ.  WM.  HODGES. 

■^Dted  Decembar  I,  UU.  "  BMlctud  Janoarr  S,  UU. 
*■  RMlcned  JaaaaiT  S,  UU.  Ratlrad  Jannarr  4, 1911. 

>■  Appointed  CUef  Jiutlee  Jannarr  8. 1911.  ■*  Qualified  Ja&narr  4.  lUU 

*■  Appolated  AMDclato  JnaUoa  Jaauarjr  E,  Ull.  ■*  Appointed  Janoair  <b  UU> 
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COURT  RULES 


COURT  OF  APPEALS  OF  MISSOURI 


Rules  of  Practice  in  the  Springfield  Court  of  Appeals  ^ 


It  la  ozdetea  by  the  court  that  rule  15»  of 
the  noes  of  innctlce  In  the  Sprlngfl^  Oonrt 
of  An>eala,  be.  and  the  same  la  hereby 
amttided  tgr  atrUdnff  ont  the  ammdment 
thereto  adopted  to  beoinne  ecttve  Ansnat  1, 
191<^  and  adopting  In  Itea  of  aald  amendment 
the  foUowtiqe: 

Provided:  In  all  cases  wherein  tbere  are 
•tatonenta  or  other  OTldence  In  the  printed 
abstract  of  the  record  (Incladlng  the  bill  of 
exceptionB)  tending  to  show  the  flllng  In 
proper  ttin^  of  the  motion  for  new  trial,  or 
In  arrest  of  judgment,  or  affldarlt  for  ap< 
peal,  and  any  statttnent  that  the  bill  of  ex- 
ceptions waa  algiud,  sealed  or  made  a  port 
of  the  record  wUl  be  taken  to  be  a  statement 
that  said  bill  of  exceptions  was  signed,  seal- 


ed and  filed  and  made  a  part  of  the  record 
at  the  proper  time  and  In  the  proper  man- 
ner, such  abstract  shall  be  deemed  snffleieiit 
as  to  any  of  tb»  aforesaid  mattws,  and  in 
motions  challeufl^  the  snffldency  of  the 
abstract  aa  to  sndk  matters,  It  will  not  be  a 
BufBdent  objeethm  to  state  that  the  abstract 
does  not  show  snch  st^  were  taken  In  prop- 
er time  or  In  a  proper  manner,  but  the  mo- 
tltm  must  q;ieclflcally  allege  tliat  as  a  mat- 
ter of  fact  such  steps  were  not  taken  at  ell, 
or  not  In  proper  time  or  in  proper  manner, 
as  the  case  may  be,  and  thereupon,  the  court 
shall  determine  the  matter  and  the  costs 
thereof  taxed  as  the  court  shall  deem  Just. 

This  ammdmoit  is  adopted  to  take  effect 
February  1*  1911. 


iFor  role  aa  prevloosly  amended,  tee  129  S.  W.  t. 
132S.W.  (v)» 
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BURNS  T.  CHICAGO,  R.  I.  &  P.  RT.  CO. 

(Kansw  Oty  GoDrt  of  Appeals.  MlswKui 
XoT.  7,  1910:  ReheaHof 
Denied  Dm.  6.  19ia) 
L  Cabbius  (I  218*)— Damage  to  Stock- 
Notice  OF  INJUBT— NECBSSITT. 

Where  the  Injury  to  a  horse  during  trans- 
portation was  such  that  it  oocld  not  be  Immedi- 
ate^ discovered  or  its  extent  ascertained  on 
tlie  tione's  arrival  at  .its  destination,  the  fail- 
are  to  giTe  prompt  written  notice  of  the  claim 
for  damages  before  the  hoiae  vas  lemoved  fnun 
the  point  of  i^ipment  as  reaaired  bj  the  con- 
tract of  shipment  was  no  defense  to  an  action 
therefor. 

[Ed.  Note.— For  other  cases,  se«  Otrrlen^ 
Cent  Dig.  |  947;  De&  Dig.  218.*] 
2.  Oabbibkb  (I  164*>— GoHTBACT  or  Gabbiaob 

— ^LnoTATion   or  Liabilitt— Oohsidxba- 

noir— lAcnsnr. 

A  contract  ot  carriage  limitliig  the  liahll' 
it7  of  the  carrier  re^rdless  of  actual  loss  mast 
be  based  on  a -consideration. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent  Dig.  »  641-645;  Dec  Dig.  |  154.*] 

8.  CABBzns  n  218*)— Gohtbact  or  Cabbiagx 

— LnnTATioiT  or  LuBiuTr. 

A  shipidng  contract  reciting  that  the  chai^ 
for  transportation  of  the  horse  was  at  the  rate 
of  ■  ■  tariff  per  cwt.,  said  rate  being  less 
than  diarged  for  shipments  at  carrier's  risk, 
and  that  in  case  of  loss  a  recovery  could  be  had 
for  the  cash  valne  of  the  property  at  the  time 
and  place  of  shiiHnent,  bat  in  no  case  to  exceed 
a  certain  amount,  did  not  show  a  consideration 
for  the  limitation  of  value,  where  the  oxitract 
did  not  show  that  the  hone  had  been  weighed, 
but  instead  a  lamp  charge  vaa  paid  for  the 
traosportaticML 

[Ed.  Note.~-For  other  cases,  see  Carriers, 
Cent  Dig.  K  033-949;  Dec.  Dig.  S  218.*] 

4.  GaBBIEBS  (I  21S*)— LllOXATIOIT  OB  LxABXX,- 
JXr— CONSl  DEBATION. 

A  shipping  contract  reciting  tbat  the  charge 
for  txBiiBportauon  of  the  hone  was  at  the  rate 

of    tariff  per  cwt,  and  that,  in  case  of 

loss,  the  carrier^  liablUt?  should  be  limited  to 
m  certain  amount,  did  not  show  consideration 
for  the  limitation  of  value,  since  there  was  no 
reduction  in  the  rate,  thongh  the  coatract  recit- 
ed that  it  was  leas  than  the  rate  charged  for 
BhipmeDta  at  the  carrier's  risk. 

IBd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  833-M9 ;  Dec  Dig.  |  218.*] 

App^  from  Circuit  Court,  Clinton  Coun- 
ty; A.  D.  Bumea,  Judge. 

Action  by  J.  3.  Bums  against  the  Chicago, 
Bock  Island  &  Pacific  Railway  Company. 


Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Paul  BL  Walker  and  B.  C  Hall,  for  appel- 
lant Bama,  Bnnu  &  Bnnu^  for  respondent 

ELLISON.  J.  Plaintiff  shipped  a  stalUon 
over  defendant's  road.  The  animal  was  In- 
jured en  route;  plaintiff  charging  such  In* 
Jury  was  caused  by  the  negllg^t  handling 
and  operation  of  the  train  by  defendanffl 
seryantB.  Judgment  for  $500  was  obtained 
by  plaintiff  in  the  trial  court 

Plaintiff's  petition  is  founded  on  a  com- 
mon-law liability,  but  the  answer  made  by 
defendant  pleaded,  and  ihe  evldeDce  showed, 
a  certain  wrlttoi  contract  of  shipment,  and 
defendant  relies  upon  such  contract  as. deny- 
ing any  right  of  action  In  plaintiff  unless  he 
should  first  have  given  written  notice  of  his 
daim  for  damage  in  some  instances  with- 
in 90  days  after  the  date  of  loss,  and  in  oth- 
ers within  1  day  after  delivery,  and  in  any 
event  as  limiting  Its  liability  to  $100.  We  re- 
gard the  claim  of  want  of  notice  as  without 
merit.  There  are  two  provisions  of  the  con- 
tract oD  that  subject  One  is  that  notice 
within  90  days  of  any  claim  for  damages 
shall  be  given  as  a  condftloD  precedent  to 
bringing  an  action.  Sufficient  proofi  was 
made  of  compliance  with  that  provision 
by  a  notice  given  In  less  than  80  days  of 
the  date  of  injury.  The  second  require- 
ment was  that  prompt  written  notice  should 
be  given  of  a  claim  for  damages  "as 
soon  as  he  (shipper)  discovers  such  loss  or 
injury  •  •  •  before  such  stock  is  re- 
moved from  point  of  shipment,  or  from 
place  of  destination  as  the  case  may  be  and 
before  such  stock  is  mingled  with  other  8to(^, 
and  such  written  notice  shall,  In  any  event 
be  served  within  one  day  after  delivery  of 
stock  at  Its  destination  in  order  that  such 
claim  may  be  fully  and  fairly  investigated." 
^is  provision  cannot  apply  to  the  facts  of 
the  present  claim.  It  is  true  that  tiie  Injury 
complained  of  happened  before  the  horse  ar- 
rived at  destination.  But  the  evidence  shows 
that  It  was  not  of  such  character  as  to  be 
Immediately  dlscovwable  or  the  extent  of  It 
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ascwtalMd.  In  such  Inatancee  it  won]d  t>e 
wbtdly  onreaaonable  to  requite  tlie  shipper  to 
give  notice  <tf  ttiat  wUcb  conld  not  be 
known.  We  have  already  ahown  that  vlthln 
the  9l>day  limit  of  the  flrat  proTlalon  for  no- 
tice plaintiff  did  glre  anffldent  noUce. 

principal  matter  discussed  as  ground 
for  rcTersal  of  the  Judgment  relates  to  the 
proTlslon  limiting  defendant's  liability  to 
$100.  The  contract  provided  tbat  defendant 
would  tranaiKirt  the  stallion  "at  the  rate  of 

trf  per  100  from  to  subject  to 

minimum  weights  and  length  of  cars  speci- 
fied and  provided  for  In  tariff;  said  rate  be- 
ing less  than  the  rate  charged  for  sblpmeats 
transported  at  carrier's  risk,  for  which  re- 
duced rate  and  oth«r  considerations  It  la  qiu- 
tually  agreed  between  the  parties  hereto  as 
follows:  «  •  •  Ettghth.  That,  In  case  of 
total  lose  of  any  of  the  live  stock  covered  by 
this  contract  from  any  cause  from  which  the 
Qrst  part?  may  be  liable,  payment  will  be 
made  therefor  on  the  basis  of  actual  cash 
value  at  the  Ume  and  place  of  shipment,  but 
In  no  case  to  exceed  $100.00  for  each  horse, 
pony,  gelding,  mare  or  stallion,  mule  or  Jack. 
•  •  •  The  Supreme  Court  and  this  court 
have  decided  that  a  contract  limiting  the  lia- 
bility of  a  carrier  to  a  named  amoimt  regard- 
less of  actual  loss,  must  be  based  on  a  con- 
sideration. George  t.  Railway  Co.,  214  Mo. 
^1,  113  S.  W.  1099,  127  Am.  St  Rep.  600; 
Holland  V.  Railway  Co.,  139  Mo.  App.  702, 
123  S.  W.  987.  The  consideration  claimed  In 
this  case  Is  a  reduced  rate  of  freight  The 
first  auestion  to  consider  Is  whether  the  pro- 
visions of  the  contract  Just  set  out  apply  to 
the  facts  of  plaintiff's  shipment  It  will  be 
observed  that  the  reduced  rate  named  in  tiie 
contract  Is  a  reduction  from  a  rate  based  on 
the  weight  of  the  article  shipped,  while  the 
limitation  of  llablllly  Is  on  the  animal  with- 
out regard  to  weight  Tbe  reduced  rate  men- 
tioned In  the  contract  Is  a  rate  ai^illcable  to 
shipments  by  weight.  There  was  no  snch 
shipment  shown  In  this  case.  The  animal 
does  not  appear  by  the  contract  to  hare  been 
welj^ed,  but  a  lump,  charge  was  made  for 
transportation  of  the  horse,  as  such.  It  ap- 
pears, therefore^  ttiat  tte  contract  does  not 
show  a  consideration  for  limitation  of  -  val- 
ue. TbiB  Question  was  ruled  upon  by  ns  In 
HanocKft  T.  Railway  Co.,  181  Mo.  App.  401, 
111  S*  W.  519,  where,  aftw  remarking  on  oth- 
er phases  of  the  case,  we  said:  "Besides  this, 
the  forgoing  reference  to  'rate  of  Trf  i>er 
ewt'  (turlff  pw  hundred  weight)  cannot  be 
made  to  apply  to  the  shipment  In  question, 
since  such  shipment  was  of  an  ulmal  ship- 
ped as  such,  without  regard  to  weight" 
And  we  added  what  we  think  finds  abdica- 
tion In  the  present  Instance:  "The  troth 
doubtless  Is  that  a  general  blank  frelgbt  con< 
tract  has  been  nsed  and  propw  and  sufficient 
changes  therein  have  not  been  made  to  make 


It  apply  to  a  shipment  of  a  horse  at  an 
agreed  Talnatlon  In  tnich  way  u  to  viable 
defendant  to  maintain  tbe  fiolnte  now  urged 
against  the  Judgment** 

But  If  it  had  appeared  Uiat  the  dili«nent 
was  by  "welgfat;  as  la  shown  on  the  tariff 
sheets,  the  def^dant  would  not  have  been  lo 
any  better  position;  for  In  George  r.  Railway 
Go.»  anpra,  a  case  InvolTtng  a  contract  like 
tbe  present,  tbe  Svpnme  Court  ruled  that 
there  was  no  reduced  rate,  and  so  we  held  In 
Holland  T.  Railway  Co.,  supra. 

What  we  have  written  disposes  of  the  ob- 
jection made  to  the  court's  refusal  of  certain 
instructions  offered  by  defmdant  We  do 
not  dlscov^  any  Just  ground  for  criticism  of 
the  Instructions  given  for  plaintiff,  and  feel 
assured  that  taken  in  CMiuection  with  those 
given  for  defendant  the  case  was  clearly  put 
to  the  Jury.  Nor  was  any  error  committed  In 
admitting  evidence  of  the  witnesses  Grant 
and  Williams.  In  view  of  some  parts  of  tbe 
argument  made  at  tbe  hearing.  It  Is  well 
enough  to  add  that  this  and  similar  cases 
do  not  preemt  the  question  of  the  validity 
of  a  contract  wherein  the  shipment  Is  made 
and  compensatitm  therefor  based  upon  tbe 
value  of  the  thing  shipped,  as,  for  Instance, 
If  the  shipper,  desiring  a  carrl^  to  transport 
a  horse  to  a  certain  place,  should  ask  what 
the  charge  would  be  and  the  carrier  would 
answer  that  it  depended  upon  what  the  ani- 
mal was  worth,  that  If  he  was  valued  at 
(500,  the  freight  would  be  $0,  but,  If  he  was 
valued  at  $1,000  the  freight  would  be  twice 
tbat  sum.  In  such  Instance  It  would  scarce- 
ly be  necessary  for  the  contract  to  specify 
ttiat  a  rate  charged  was  a  reduced  rate, 
since  It  would  appear  upon  the  face  of  the 
transaMlon  that  the  rate  would  rise  or  fall 
with  the  value  of  the  article;  that  Is  to  say, 
the  amount  of  the  risk  the  carrier  would  as- 
sume. It  ought  not  to  be  said  that  a  ship- 
per could  bring  a  package  to  a  carrier,  stat- 
ing It  was  an  ordinary  piece  of  clay  mould- 
ing  of  the  value  of  $10,  and.  In  consequence 
of  such  trifling  value,  pay  50  ceuts  for  Its 
tranBportation,  and  then,  if  lost  or  broken, 
be  allowed  to  claim  and  recover  $1,000. 

In  view  of  the  law  of  the  case  as  deter- 
mined hy  us,  the  Judgment  could  not  well 
have  been  for  defendant,  and  It  is  according- 
ly afOrmed.  All  concur. 


APPLEGATD  v.  TRAVELERS'  INS.  CO.  OP 

HARTFORD,  CONN. 
(St.  Louis  Court  of  Appeals.    MissoDii.  Nov. 
10,  1910.   Rehearing  Denied  Nov.  29,  1910.) 

1.  Conaors  (|  231*)— JuBisnicnoN— Oohbtttu- 
noHAi.  QuunoHS. 

Under  Const  art  6,  |  12,  and  OMWt 
Amend.  1884,  i  C  (Ann.  St  1906.  pp.  21B.  244), 
giving  the  Supreme  Conrt  jurisdiction  in  case* 
mvolving  the  c<HastnictioD  of  the  state  or  federal 
Constitution,  the  Court  of  AmmsIs  is  without 
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jniisdicU<n  of  a  caose  where  a  qaeBtloa  open 
for  coDiideration  l&TolTlnr  the  coDatruction  of 
the  federal  OonsdtDtfoD  &  properly  pieaented 
by  the  record. 

[Ed.  Note.— For  other  caaee,  aee  Oraiti,  Omt 
IHc  S  658 :  Dec  Dig.  |  231.*] 

2.  COUBTS  (i  231*)— jDBISDICTXOir— GOVBTIXD- 

TioNAL  Questions. 
Where  a  statute,  conatraed  In  a  particular 
ir«7,  haa  been  adjudged  ooDBtitntional  by  the 
Supreme  Court,  an  ap^>eal,  though  attackinc  the 
validitj  of  the  statute  as  so  construed,  does  not 
raise  a  omstitntional  question  within  the  ja- 
iMictlMi  at  die  Snpiema  Court,  but  die  Court 
of  Anie^  haa  jnnadictitm  to  detenidiu  the 
case  on  its  merits. 

[Ed.  Note.— For  other  cases,  see  Conrt&  Gent 
Dig.  i  658 :  Dec.  Dig.  |  231.*] 

a  OOUBTS  (I  231*)— JiruaDKmON— CONSTITIT- 

TIONAI,  QtTESnONS. 

An  appeal  attadlnr  the  ralMltr  Bar. 
St  1909,  f  «MS,  declazing  that  snldde  shall  be 
no  defense  to  a  suit  on  a  iwlicy,  does  not  raise 
a  constitutional  questioa  within  the  juriadic- 
ticn  of  the  Supreme  Court,  where  the  statute, 
tboo^  amatmed  to  apidy  to  domestic  and  <br- 
Hga  imranukoe  companiea,  baa  been  adjudged 
Talid  by  the  state  and  federal  Sapcuae  Courts. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  1658;  Dec.  Dig.  «  231.*] 

4.  ikbubahcx  (i  46(^)^>ktbii8b  ov  suicids— 
Statutes. 

Rer.  St.  19M.  1 declaring  that  snidde 
dull  be  no  daCense  to  a  suit  on  a  policy,  ap- 
plies to  an  accident  policy  Issued  by  a  foreign 
insurance  company,  and  Insuring  against  death 
through  external,  violent,  and  accidental  means, 
and  limiting  the  liability  in  case  of  death  by 
poison,  and  relieving  insnrer  from  liability  for 
death  by  suicide,  and  Influnr  is  liable  for  the 
whole  amount  of  the  policy  on  insured  commit- 
ting suicide  by  poison. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1185;  Dec.  Dig.  {  465.*] 

Appeal  from  St  Louis  (Arcult  Court; 
Hugo  Muencb,  Judge. 

Action  by  Mary  L.  Applegate  against  tlie 
Travders*  Insurance  Company  of  Hartford, 
Connecticut  From  a  Judgment  for  plaln- 
tiCr.  defendant  appeals.  Affirmed. 

The  plfllntlfl  In  this  cause,  respondrat 
here,  brought  her  action  against  the  defend- 
Mit,  BK>^lant  here,  stating  as  a  cause  of 
sdlon:  That  stae  -vras  the  wife  of  one  OliTer 
H.  Apjdegate ;  that  the  def aidant  la  a  cor- 
poration created,  organized,  and  existing 
under  and  by  virtue  of  the  laws  of  the  atate 
of  Connecticut,  bat  engaged  In  the  iiusbwB 
of  selling  omtracta  of  life  Insurance  in  the 
state  of  Missouri  and  baring  Ite  office  in 
the  city  of  St  Louis;  that,  In  couddoraUon 
<tf  the  payment  to  It  1^  Olirar  H.  i^egate 
of  fis,  d^endant  «Kcuted  and  delivered  Its 
polh^'  (a  Inamrance  In  writing,  wbweby  It 
insured  the  life  of  Applegate  In  the  sum 
of  13,000,  for  tbe  benefit  of  his  wife,  plaln- 
tltt,  for  a  term  of  12  months  from  the  28d 
of  Mardi,  1904,  with  the  privilege  vt  renew- 
iBg  the  policy  from  year  to  year  «t  tba  pay- 
ment by  Ai9legate  at  eadi  renewal  of  the 
nuB  <tf  $15;  tbat^  acowdlng  to  the  terms  of 
Oie  pidlcy  ot  Insurance  defendant  agreed  to 
piy  plaintiff.  In  event  of  Uie  death  of  (Niver 


H.  Applegate,  $450  In  addition  to  the  prin- 
cipal sum  of  $3,000,  provided  the  policy  of 
insurance  was  renewed  for  three  eonsecuOve 
years  after  tbe  first  period  of  12  months; 
that  Oliver  H.  Applegate  renewed  the  policy 
for  a  period  of  three  years  by  the  payment 
to  the  defendant  of  the  sum  of  $15  for  each 
renewal  period  of  one  year,  as  aforesaid. 
It  is  further  averred  in  tbe  petition  that  the 
defendant  through  its  policy,  stipulated  and 
agreed  -with  Oliver  H.  Applegate,  hereafter 
called  the  Insured,  that  In  event  of  the  death 
of  the  Insured  from  bodily  injuries  effected 
through  external,  violent,  and  accidental 
means,  within  90  days  from  the  date  of  tbe 
Injuries,  it  would  pay  to  the  plaintiff  tbe 
Bum  of  $3,4S0,  provided  the  death  occurred 
during  the  third  renewal  period  of  the  policy 
of  insurance,  and  provided  further  that  the 
policy  was  In  full  force  at  the  time  of  the 
death  of  the  insured.  The  petition  further 
avers  that  the  policy  provided  that,  In  the 
event  of  the  death  of  the  Insured,  loss  of 
Umb  or  eight  or  dlBabillty  caused  -by  gas, 
vapor,  or  poison,  the  company  shall  pay 
bnt  one-tenth  of  the  amount  otherwise  pay- 
able for  bodily  injuries  to  the  Insured;  any- 
thing to  the  contrary  In  said  policy  notwith- 
standing. It  is  further  averred  that  the  in- 
sured died  on  the  18th  of  NovemlKr,  1907, 
at  8t  Louis,  "by  suicide  committed  by  said 
Oliver  H.  Applegate  by  drinking  a  liquid 
poison  known  as  carbolic  acid";  that  up  to 
the  time  of  his  death  all  tbe  premiums  ac* 
cmed  and  due  upon  the  policy  had  been  duly 
paid  and  tbe  insured  bad  complied  with  itf 
conditions  and  provisions.  Notice  to  the  com- 
pany and  proof  of  death  is  averred,  and  it 
is  armed  that  tbe  defendant  bad  offered  to 
pay  plaintiff  one-tenth  part  only  of  the 
amount  but  bad  declined  and  refused  to  pay 
ber  tbB  remaining  nine-traths  part  of  the 
amount  claimed  to  be  due  on  tlie  policy,  to 
wit,  $3,105 ;  that  no  part  of  tbe  full  amount 
of  $3,450  had  been  paid.  For  tbls  amount 
with  Interest  and  costs,  judgment  Is  pray- 
ed. The  policy  sued  on  was,  as  averred  in 
the  petition,  filed  wltb  It  and  marked  "Ex- 
hibit A." 

In  tbe  answer  the  defendant  admits  that 
plaintiff  was  the  wife  of  Applegate ;  tlut  it 
(defendant)  Is  a  corporation,  organised  un- 
der tbe  laws  of  ConnecUcut;  that  it  issued 
Uie  policy  sned  on;  and  that  tbe  policy  filed 
as  "Exblbit  A"  la  tbe  one  referred  to;  "but 
the  defendant  etpresdy  denies  tbat  it  mer 
issued  to  flUd  Oliver  H.  Applegate  any  life 
insurance  policy."  It  further  admits  that 
Appl^te  died  In  the  city  of  St  Louis,  on 
the  day  alleged,  from  the  effects  of  a  poison 
known  as  caibollc  acid,  which  be  drank  on 
that  date.  Admits  that  ivoof^  bad  been 
duly  furnished  by  plaintiff  of  the  death  of 
Applegate,  as  required  by  tbe  policy.  Ad- 
mits "that  it  was  provided  in  said  policy  of 
Insurance  above  referred  to  in  tbls  answer 
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that  in  the  ermt  of  the  death  of  the  said 
Oliver  H.  Applesate,  lou  of  limb  or  ^ht. 
or  dlaablltt7  caiued  by  gu.  Taper,  w  pot- 
son,  the  defendant  dumld  pay  tout  one-tenth 
of  the  amount  otherwise  payable  undw  the 
tenna  of  the  poUf?;  anything  to  the  con- 
trary In  aald  policy  notwithstandhig."  It 
la  then  averred  "that,  under  the  terms  of  the 
policy,  if  the  death  of  the  aald  OUrer  H. 
Ai^lesate  had  lesulted  wholly  frran  exter- 
nal, accidental,  and  violent  means  other  than 
tiie  tnimiing  of  gas  or  vapor  or  tid^ins  of 
poison  on  November  18^  IWt,  this  defendant 
-would  have  been  liable  to  the  plaintiff  for 
the  sum  of  9S,4SO,  and  this  defendant  says 
that  by  said  daose  above  lefured  to  U  was 
expressly  provided  tha^  if  tbo  death  of  the 
Insured  •  •  •  was  caused  by  polsDu,  the 
limit  of  this  defoidant'B  liability  under  aald 
policy  should  be  one-tenth  of  the  principal 
-sum  thereof;  that  Is  to  say.  the  Umlt  of 
its  liability  should  be  $S4S.  This  defendant 
therefore  says  that  inasmuch  as  the  death 
of  the  deceased,  Oliver  H.  Applegate,  was 
caused  by  carbolic  &<A&,  which  Is  a  poleon, 
this  defendant  at  the  date  of  the  death  of 
said  Oliver  H.  Applegate  became  liable  to 
the  plalntifT  in  the  sum  of  $345  only."  It 
then  avers  that  It  tenders  and  brings  Into 
court  this  sum  with  interest  on  it  from  the 
date  of  the  death  of  the  Insured  and  tenders 
the  sum  to  plaintiff,  "In  full  payment  and 
settlement  of  defendant's  liability  under  the 
terms  of  said  policy  of  Insurance,  as  express- 
ly agreed  therein,"  and  offers  to  allow  judg- 
ment to  be  entered  in  favor  of  plaintiff 
against  the  defendant  for  that  sum,  $354.77, 
with  ctsts  of  suit  to  the  date  of  filing  the 
answer.  All  other  all^atlons  of  the  plain- 
tiff's petition  are  denied.  It  appeerB  by  the 
abstract  of  the  record  that,  on  the  day  of 
filing  this  answer,  defendant  by  leave  of 
court  paid  into  court  the  above  sum  and 
had  paid  all  costs  accrued  to  that  date. 

A  reply  was  filed  admitting  that  the  in- 
sured died  as  the  result  of  taking  carbolic 
acid,  a  poison,  that  it  was  taken  by  the  In- 
sured with  the  purpose  on  his  part  of  com- 
mitting suicide,  and  that  the  act  of  taking 
it  was  a  suicidal  act  which  resulted  in  the 
death  of  the  insured.  It  Is  fnrther  averred 
that  the  policy  of  Insurance,  Exhibit  A,  is 
a  policy  of  Insurance  on  the  life  of  Oliver 
H.  An)tegate,  and  that  by  reason  of  the 
aforesaid  facts  plaintiff  is  entitled  to  Judg- 
moit  against  defendant  for  the  full  amount 
aa  prayed  for  in  the  petition.  All  other  al- 
legations in  the  answer  are  denied,  and 
{dalntifl,  defining  to  acoept  the  sum  tender- 
ed and  refusing  to  accept  Judgmoit  in  her 
flavor  for  the  amount  tendered  and  costs, 
again  prays  for  Judgment  tot  the  full  amount 
toed  for,  nam^,  |S,450,  and  Interest  and 
costs. 

The  case  was  tried  on  an  agreed  statemait 
ta  facts  before  the  court;  a  Jury  b^ng 
waived.   The  agreed  statement  of  facto  Is 


onbodied  in  the  bill  of  exertions  and  set  out 
In  the  abstract  The  contract  of  insurance 
or  policy  la  embodied  and  set  ont  In  fulL 
It  la  dated  March  23.  1901.  Summarizing  it. 
It  sets  out,  among  other  matters,  that,  in  con- 
sideration of  the  warranties  thereinafter  set 
forth  and  of  $16,  the  defendant  company  In- 
sured Oliver  H.  Ai^legate  for  the  term  of 
12  months  from  March  28,  1901,  "against 
bodily  injuries  effected  through  external,  vio- 
lent, and  accidental  means,  aa  specified  In  the 
schedule  below,"  the  principal  anm  of  the 
flrat  year  being  $S,00(^  with  B  per  omt  In- 
crease annually  for  10  years,  amounting  to 
$4,500^  each  consecutive  full  year's  rmewaJ 
ot  the  policy  adding  S  per  cent  to  the  prin- 
cipal sum  of  the  first  year  until  such  addi- 
tions shall  amount  to  50  per  cent  and  thence- 
forth, so  long  as  the  policy  Is  maintained  In 
force,  the  insurance  would  be  for  the  original 
sum  plus  the  accumulations  theretofore  grant- 
ed. The  schedule  of  indemnities  followed. 
That  designated  as  "Part  A"  Is  for  loss  of 
life;  of  both  hands  by  severance  at  or  above 
the  wrlat;  of  both  feet  by  severance  at  or 
above  the  ankle;  of  one  hand  and  one  foot 
at  those  places;  of  entire  sight  of  both  eyes 
If  Irrecoverably  lost— It  being  set  out  that  In 
any  of  these  evoits  the  principal  sum  Is  pay- 
able. For  loss  of  either  hand  by  severance 
at  or  above  the  wrist,  of  either  foot  by  sev- 
erance at  or  above  the  ankle,  of  entire  sight 
of  one  eye  If  irrecoverably  lost  one-third  that 
sum,  and  that  "in  event  of  death  the  prin- 
cipal sum  insured  shall  be  paid  to  Mary  I4. 
Applegate  ({dalntiff),  wife  (the  beneficiary), 
if  surviving,  otherwise  to  the  executors,  ad- 
ministrators, or  assigns  of  the  insured."  « 
Then  follows  what  is  designated  as  "Part  B." 
and  headed  "Weekly  Indemnity,"  providing 
for  the  payment  of  $15  a  week  for  total  loss 
of  time  and  $6  for  partial  loss  of  time.  "Part 
C,"  provides  that  the  amounts  to  be  paid  for 
claims  under  "Parts  A  and  B"  shall  be  double 
the  sum  spec! fled  in  this  schedule,  if  such  in- 
juries are  sustained  while  riding  as  a  passen- 
ger and  being  actually  in  or  upon  any  railway 
passenger  car,  using  steam,  cable,  or  electrlidty 
as  a  motive  power  or  In  a  passenger  levator 
or  while  traveling  as  a  passenger  on  board  a 
steam  vessel  or  any  regular  line  for  trans- 
portation of  passengers,  or  caused  by  tbe 
burning  of  a  building  while  the  Insured  is 
therein.  The  above  matter  appears  on  the 
frcMit  or  first  page  of  the  policy.  On  the  back 
of  this  first  page,  under  the  heading  "Spe- 
cial Payments,"  appears  this  as  "Part  D": 
"In  the  event  of  death  caused  by  sunstroke 
or  freezing,  or  caused  by  bodily  injuries  of 
which  there  exists  no  external  visible  con- 
tusion or  wound  upon  the  body  sufficient  to 
cause  death  (accidental  drowning  only  ex- 
cited), or  In  event  of  death  or  dlsaMilty 
caused  by  hernia  produced  by  external  abd 
acddital  violOTCe,  the  company  shall  pay 
but  one-half  of  the  amount  otherwise  payable 
hereondOT  for  bodily  injuries  covered  hereby, 
anything  to  the  contrary  in  this  policy  nob> 
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wltbetandlng."  Under  the  subhead  "Part  B" 
ia  this:  "In  the  event  of  death,  l<na  of  limb 
<x  flight,  or  disability  caused  by  gas,  vapor, 
or  polBon,  or  by  Injuries  Intentionally  Inflict- 
ed upon  the  Insured  by  any  other  person, 
sane  or  Insane  (accept  asBaolts  committed 
for  porposes  of  burglary  <a  robbery),  the 
company  shall  pay  but  one-tenth  of  the 
amoant  otherwise  payable  for  bodily  Injuries 
covered  hereby,  anything  to  the  contrary  In 
this  policy  notwithstanding."  "Part  P,"  aft 
er  stipulating  for  payment  for  necessary  sur- 
gical operationa  In  certain  eveatB,  contains 
nine  prorlaos.  The  first,  second,  and  third 
are  immaterial  In  this  case.  The  fourth  sets 
ODt  that  the  Insurance  shall  not  cover,  among 
other  happenings,  "disappearance,  or  snldde 
sane  or  insane,  or  Injuiles  of  which  there  la 
no  TlBlble  mark  on  the  body,  •  •  •  nor 
shall  it  cover  accident,  injury,  death,  loss 
of  limb  or  si^t,  or  disability,  reaoltlng 

*  *  *  wholfy  or  partly,  directly  or  Indi- 
rectly •  •   •  from  disease  in  any  form, 

*  *  *  self-inflicted  Injuries,  war  or  riot 
or  voiuntary  overexertion  or  from  T<dnntary 
exposure  to  unnecessary  danger."  The  fifth, 
sixth,  seventh,  and  eighth  are  not  material 
to  this  case.  The  ninth  clause  is  printed 
on  the  third  page,  and  seta  out  "that  all  the 
warranties  made  1^  the  Insured  upon  accept- 
ance are  tme,"  following  wtaldi  are  qvedflca- 
tlons  as  to  age,  oocupatdion,  lablta,  earnings, 
etc.  The  fourth  page  or  baA  sets  out  the 
benefits  to  tlie  bcmefldary,  a  table  of  income^ 
and  is  indorsed  "Accident  Policy  on  Life  of 
Ollvor  H.  Appl^te,"  with  name  of  def«id- 
ant,  dates,  etc.  Theae  are  all  the  mattos  ap> 
pealing  on  or  in  the  policy  deemed  necessaxy 
to  be  set  out  for  an  understanding  of  Oie 
points  here  involved.  The  agreed  statemoit 
further  admits  that  all  premiums  had  been 
paid  <m  the  policy  and  all  its  terms  and  con- 
ditions cMuplied  with  by  the  insured,  up  to 
the  time  of  his  death;  that  the  policy  was 
in  fall  force  and  effect  on  that  dat^  to  wit, 
the  IStb  of  November,  1007,  and  that  im  the 
18th  of  Novonber,  1907,  Oliver  H.  AK>l^te 
committed  snldde  in  the  dty  of  8t  Louli. 
state  of  Uisaourl,  by  drinking  a  liquid  poison 
known  as  carbolic  add;  that  death  vras 
caused  by  the  poison;  that  due  notice  of  his 
death  had  been  glvoi  by  plaintiff  to  the  de- 
(tedant ;  and  that  die  had  furnished  proper 
proa^  of  deaUi,  all  as  required  by  the  terms 
and  omditions  of  the  policy. 

No  declarations  of  law  appear  to  have  been 
asked  or  given. 

The  court  found  in  favor  of  plaintiff  and 
against  defendant  for  $8,632.86;  that  b^ng 
the  prlndpal  sum  of  with  intorast, 

amounting  to  9182.86,  for  tlie  period  between 
commencing  the  action  and  the  date  of  the 
Judgment  Motion  for  new  trial  was  duly 
filed.  In  wUdi  t3ie  usual  assignments  of  er- 
ror  are  made,  while  the  third  ground  as- 
signed la  that  'the  findiiv  and  Judgmoit  of 
ttw  court  In  the  case  is  in  violation  of  the 
tsaxtemth  amendment  of  the  Gonsatntion  of 


the  United  States  of  America,  in  that  It 
abridges  the  privileges  and  rights  of  the  d^ 
fendant  In  this  case  and  denies  to  it  the  equal 
protection  of  the  laws  by  abridging  Its  right 
to  contract"  The  fourth  ground  of  the  mo> 
tl<ni  for  new  trial  Is  t>ecat»e  Rev.  St  1899,  | 
7896  (Ann.  St  1906.  p.  8750),  "as  construed 
by  this  court  in  Its  finding  and  Judgment 
in  this  case,  Is  unc<uistitutional  in  that  It  Is 
in  violation  of  the  fourteoith  amendment  of 
the  Constitution  of  the  United  States  of 
America,  because  it  abridges  the  rights  of  an 
insured  and  an  insurance  company  to  make 
a  contract  nmceming  life  insurance  and  ac- 
cident Insurance  and  dailes  to  insurance 
companies  the  eoual  protectim  of  the  laws." 
This  motion  was  ovwruled;  exception  being 
duly  saved.  Defuidant  thereupon  prayed  for 
an  appeal,  the  affidavit  for  appeal,  made  by 
the  attorn^  and  agoit  for  defendant  setting 
out  that  a  constitutional  auction  is  involved 
In  this  case,  and  therefore  defendant  prayed 
the  court  tha^  ,In  granting  an  appeal,  it 
would  grant  it  to  the  Supreme  Court  of  the 
state.  The  affidavit  otherwise  is  In  the 
usual  form.  The  trial  court  refused  to  grant 
an  appeal  to  the  Supreme  Court  and  made  an 
order  granting  it  to  the  St  Louis  Ctmrt  of 
ilppeals,  to  which  action  of  the  court  in  re- 
fusing to  grant  its  appeal  to  tb»  Suineme 
Court  instead  of  to  the  St  Louis  Court  of 
Appeals,  as  appears  by  the  bill  of  ooeptions 
set  out  in  the  abstract  defendant,  by  coun- 
sel, then  and  Vben  duly  excepted.  The  case 
is  here  on  that  order ;  defendant  appealing. 

Watts,  Williams  ft  Dines  and  Wm.  R.  Gen- 
try, for  appellant  Chaa.  H.  Brodc,  for  re- 
spondent 

RBYNOLDS.  P.  J.  (after  stating  the  facts 
as  above).  The  4}rlef  submitted  to  us  along 
with  the  argument  In  this  case  by  the  learned 
counsel  for  the  appellant  while  containing 
no  formal  assignments  of  error,  makes  four 
propositions:  First,  that  It  was  entirely 
competent  for  the  insured  and  Insurer  to 
contract  for  an  Indrannlty  of  one  amount  for 
death  or  Injuries  resulting  from  certain  caus- 
es and  for  a  dlff»«nt  amount  where  death  or 
Injury  is  due  to  other  causes,  or  the  ac- 
ddent  happens  under  specified  drcumstances 
or  at  designated  places.  Second,  that  sec- 
tion 7896,  of  the  Revised  Statutes  of  1899 
(Ann.  St.  1906,  p.  3750),  now  section  6915. 
Rev.  St  1909,  has  no  application.  It  being 
claimed  that  that  section  provides  that  snl- 
dde shall  not  constltote  a  defense  to  a  suit 
on  a  policy  of  Insurance  on  life,  not  that  it 
shall  authorize  a  recovery  whme  death  by 
Buldde  la  caused  by  means,  nnder  drcum- 
stances, at  a  place,  or  In  a  manner  not  cov- 
ered by  the  policy;  that  the  statute  does  not 
give  a  cause  of  action  on  account  of  the  sul- 
dde,  but  only  provides  tliat  where,  under 
the  terms  of  the  contract  the  llaMUty  would 
exist  if  death  had  occurred  in  the  same  man- 
ner and  from  the  same  causes,  if  Uiere  had 
been  no  suldde,  thai  suicide  shall  constitute 
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no  a^enae.  Third,  that  the  p<^C7  in  this 
cause  provides  an  indemnity  ot  a  specified 
amonnt  in  case  of  death  by  poison,  and  this 
provision  cannot  be  said  to  liave  been  Insert- 
ed as  a  mere  snbterfuge  to  avoid  the  stat- 
ute; It  being  claimed  that  this  Is  also  ap> 
parent  frMn  the  fact  that  an  exception  of  li- 
ability In  toto  In  case  of  Buldde  la  lns«'tr 
ed  in  anothOT  clause  of  the  policy,  and  that 
It  also  appears  that  the  contract  provides 
a  different  indemnity  for  various  accidents 
which  Is  entirely  reasonable  as  the  Insured 
mi^t  he  exposed  more  frequently  to  acci- 
dents of  one  kind  than  another,  or  the  in- 
surer ml^ht  be  willing  to  accept  the  risk  for 
one  kind  at  a  spedfled  prelum  and  only  a 
limited  risk  for  another  class  for  the  same 
premium.  The  fourth  point,  to  quote  the 
language  of  counsel,  Is  that  "the  statute,  as 
construed  by  the  trial  court,  Is  violative  of 
the  fourteenth  amendment  to  the  federal 
Constitution.  The  right  to  contract  is  a 
property  right  protected  by  this  amendment. 
The  Insurer  and  the  Insured  made  a  contract 
fixing  a  specific  amount  to  be  paid  In  case 
death  should  be  caused  by  poison.  Presuma- 
bly the  premiums  were  made  with  a  view  to 
that  liability.  The  Legislature  may  prohib- 
it certain  contracts,  but  there  must  be  some- 
thing In  the  nature  of  the  contract  Itself  to 
Justi^  the  exercise  of  such  power.  It  may 
not  be  arbitrarily  used." 

The  printed  argument  submitted  Is  divided 
Into  two  paragraphs  or  heads;  the  first  deal- 
ing with  the  three  points  above  spedfled,  and 
the  second  being  based  on  the  fourth.  In 
point  of  fact,  the  whole  argumoit  goes  to  the 
validity  of  the  contract,  the  right  of  parties 
to  contract,  a  right  claimed  to  be  under  the 
protection  of  the  Constitution  of  the  United 
States,  the  corollary  following  that  the  Judg- 
ment  of  the  trial  court  has  taken  away  or 
abridged  this  right;  hence  a  oonstnictlon  of 
the  Constitution  of  the  United  States  Is  In- 
volved, as  It  Is  claimed.  The  case  has  been 
orally  argued  twice  before  this  court,  the 
first  time  when  Judge  Goode  was  a  member, 
and  the  second  time  before  the  court  as  now 
constituted. 

Our  right  to  determine  this  case  on  appeal 
is  Involved  in  the  fourth  point  of  counseL 
It  Is  proper  to  say  that  a  motion  to  transfer 
the  case  to  the  Supreme  Court  was  hereto- 
fore filed  in  this  cause,  based  on  the  ground 
of  want  of  Jurisdiction  of  this  court  over 
the  appeal.  The  point  was  very  fully  briefed 
by  the  learned  counsel  for  appellant  as  well 
as  for  respondwt,  and,  with  the  concur- 
rence of  all  the  members  of  the  court  as 
then  constituted,  that  motion  was  overruled, 
without,  however,  filing  any  opinion  and 
without  stating  any  reasons  which  had  led 
us  to  that  conclndon.  As  the  point  Is  again 
l>efore  us,  both  by  brief  and  on  the  record, 
we  feel  bound  to  consider  it  If  there  is 
a  question  open  for  consideration,  Involving 
the  construction  of  the  Gonstltntion  of  the 
United  States,  and  that  question  has  been 
properly  preserved  1^  the  record,  not  only 


Is  the  case  ontsUle  of  our  Jorladlction,  but. 
If  we  determine  the  case  advent  to  the  ap- 
pellant. Its  rl^t  to  have  It  heard  before  the 
Supreoie  Oourt  of  ttw  United  States  oa  writ 
of  error  sued  out  to  this  Court  la  (dear.  Wa- 
bash B.  R.  Oo.  T.  Pearce,  192  U.  a  179,  24 
Sop.  Ct  231,  48  li.  Ed.  897.  While  In  that 
case  the  Supreme  Court  of  the  United  States 
called  attrition  to  the  fact  that  its  Juris- 
diction over  final  JvOgaieatM  d  the  state 
courts  la  not  Identical  with,  hut  is  more  un- 
limited than  la  tiiat  of  our  state  Supreme 
Court,  refferrlng  to  section  709,  Rev.  St  U.  8. 
(U.  S.  Comp.  St  1901,  p.  fi?5),  the  right  of 
review  granted  to  our  state  SuiM«me  Court 
by  the  Gonstltntion  is,  so  far  as  involved  In 
the  case  at  bar,  aa  broadxas  is  that  of  the 
federal  court;  our  Constitution  giving  our 
Supreme  Court  sole  appellate  Jurisdiction, 
among  other  eases  named,  "in  cases  Involving 
the  CDDStmction  of  the  Constitution  of  the 
United  States  or  of  this  aUte,"  only  lod^g 
an»ellate  Jnrisdictl<m,  however,  **ln  cases 
where  the  validity  of  a  treaty  or  statute  of 
or  authority  exercised  UBder  ttie  United 
Statea  is  drawn  bi  quastlon"  (Const  i  12, 
art  9  [Ann.  8t  1906.  p.  218];  section 
Amendment  of  1884  to  Oonstltutloa  (page 
244]),  whUo  the  Supnme  Court  of  the  Unit- 
ed States  has  Jurisdiction  In  cases  involving 
the  oonstructlnk  of  a  law,  treaty,  eta,  ot  Uie 
United  States.  Tenneesee  v.  Davis,  100  U. 
S.  297.  26  I*  Bd.  64a  This  is  undoubtedly 
the  difference  referred  to  in  Wabash  B.  R. 
Co.  T.  Pearce.  supra.  Our  Supreme  Court 
in  Logan  v.  Field,  192  Mo.  54,  loc  dt  66*  90 
a  W.  127,  btid  that  a  constltutl«ial  ques- 
tion is  pnnTerly  raised,  when  first  set  up  by 
the  motion  for  a  new  trlaL  See,  also,  Sax- 
t<»i  Matioual  Bank  t.  Bennett  138  Mo.  494, 
loc  dt  600,  40  a  W.  97;  City  of  Independ- 
ence V.  aeveland.  167  Ho.  384,  67  8.  W.  216. 

Whether  aa  appeal  lies  to  the  Supreme 
Court  of  our  state  from  a  construction  of  a 
statute  th*  trial  court  when  It  is  dalmed 
that  construction  brtags  the  atatnte  in  con- 
flict with  the  Constitution  of  this  state  or 
that  ot  the  United  States,  and  hence  in- 
volrea  a  oonatructlon  of  either  Constitution, 
is  not  Ytaj  dear. 

In  State  ex  tel.  Smith  Smith  et  aL,  US 
Ma  444,  64  a  W.  2ia  whldi  waa  an  ap- 
plication for  mandamus  requiring  the  Kan- 
sas CUy  Court  of  ^peala  to  transfer  a  cause 
to  the  Supreme  Court  Judge  Talllant  veak- 
Ing  for  the  Supreme  Court  in  bant^  after  say- 
ing that  the  qoestlMi  bivolved  in  the  caat 
when  pending  in  the  Kansas  City  Court  of 
Appeals  was,  which  law  la  to  govern,  the  act: 
of  the  Legislature  of  1874  (Acta  1874,  pi  327), 
or  the  Kansas  City  Charter  of  1880,  and  that 
the  Kansas  Cliy  Court  ot  Appeals  had  de- 
dded  that  diartor  was  adopted  pursout 
to  the  provisions  of  the  ConaUtutlon  autliw- 
Izlng  cities  of  a  certain  popolaUm  to  frame 
a  charter  for  Its  own  soTomment  consist- 
ent with  and  subject  to  the  Constitution  and 
laws  of  this  aUte^  said  (152  Mo,  loc.  dt.  448, 
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64  B.  W.  2U9:  "AU  of  wUcb  Is  the  1nt»r- 
ivebitlai  wlil^  that  loarned  conit  ^ces  on 
tbe  proTlsloa  ot  the  Coiutltation  above  quot- 
ed, and  tbrongb  that  tnteriveUtlon,  and  rea- 
aoDlng  along  tbat  Un^,  It  reached  the  concla- 
Bkm  that,  aa  bttwem  Uw  charter*  proTiBlons 
la  qnvtlon  and  the  act  <tf  1874,  the  latter 
moat  preraU.  •  •  •  Undoubtedly  there  la 
Inrolred  In  this  case  a  ctmatroctioii  ot  the 
CoiBtitutlon,  ami,  as  tbla  to  dedslre  of  the 
caae^  then  Is  no  necessity  for  amslderlng 
the  other  pplnta."  The.peremi)t(»T  writ,  re- 
quiring the  Kuaas  City  Court  of  Appeals 
to  aend  the  case  to  the  Supreme  Court,  waa 
accordingly  awarded.  This  antears  to  be  a 
distinct  dedsloa  that,  when  the  constltatlonr 
al  qnestkm  arises  on  the  decision  or  jndg- 
ni«it  ot  the  court,  ai^eal  Ilea  to  the  Supreme 
Court 

It  la  true  that  our  Snprone  Court,  in 
Sublette  T.  St  U,  I.  M.  &  S.  a  Co.,  198  Ma 
190;  loa  dt  102,  90  S.  W.  480^  431.  held  that 
*the  Gourta  of  Appeals  have  as  much  right  to 
eonatme  atatntea  as  has  this  court,  If  con- 
struction of  aucta  la  .donanded  In  tbe  course 
of  decWon  of  cases  coming  projierly  within 
their  Jnrlsdictiou,'*  and  that  In  audi  cases  an 
appeal  does  not  lie  to  the  Supr«De  Court 

In  Schwyhart  t.  Barrett,  223  Mo.  497.  loc. 
dt.  000^  122  S.  W.  1049,  and  again  In  CSias- 
taln  T.  Railroad,  226  Mo.  94,  loc  dt  97,  125 
S.  W.  1099,  Judge  TaUlant  deUTerlng  the 
opinion  of  the  court  In  banc  in  the  former, 
has,  howerer,  veiy  dearly  drawn  the  dlatlno- 
tlon  between  the  construction  of  an  act  of 
Congress  and  the  determination  of  ita  valid- 
ity, holding  that  the  Biqiiraae  Court  la  vest- 
ed with  appellate  Jnrlsdlctioa  only  in  cases 
in  whlcb  la  Involved  the  validity  of  the  act; 
not  its  construction.  In  none  of  these  cases, 
however,  Is  the  case  of  State  ex  rd.  SmiUi 
T.  Smith  et  al.,  supra,  referred  to  or  dted 
by  the  court  ao  that  while  there  ore  ex- 
pressions in  the  Sublette  Case  and  In  the 
Sdiwyhart  Case,  as  well  as  In  the  cases  of 
Vaughn  V.  Wabash  K.  B.  Co.,  14S  Mo.  S7.  46 
&  W.  9B2,  Hulett  T.  Railroad.  145  Ma  36, 
46  S.  W.  951,  Hllgert  v.  Barber  Asphalt  Pav- 
ing Co.,  173  Mo.  819,  72  S.  W.  1070,  Woody 
V.  St  IioniB  &  S.  F.  Ry.  Co.,  178  Mo.  547, 
73  S.  W.  475,  and  perhaps  in  others,  that 
■eem  to  hold  contrary  to  what  is  said  In 
State  ex  reL  Smith  v.  Smith  et  at,  it  does 
not  appear  that  this  latter  case  has  been 
overruled.  It  Is  dted  approvingly  in  Ldi- 
meyer  v.  Cordsge  Oo^  214  Uo,  680.  118  S. 
W.  1108,  and  Sheets  v.  Ins.  Co.,  £26  Mo.  618, 
120  S.  W.  413,  and  recognized  as  staUng  a 
correct  rule  in  WooUey  et  al.  v.  Mears  et  al., 
226  Mo.  41, 125  S.  W.  1112. 

Whatever  uncertainty  or  doubt  may  arise 
as  to  the  true  poaltion  of  our  own  Sniweme 
Court  on  this  matter,  the  ruling  of  the  Su- 
preme Court  of  tbe  United  States  haa  uni- 
formly been  to  the  elfeet  Chat  a  case  arfaes 
DOder  the  Oonstitntlon  of  the  United  States, 
and  hence  within  the  Jurladlction  of  that 
ooort,  not  merely  where  a  party  cornea  into 


court  to  demand  somelhlug  axOtmaA  upon 
him  by  the  Constitution  and  laws  of  tbe 
United  States  or  a  treaty,  or  authority  ecw- 
deed  under  the  United  States,  but  whenever 
its  correct  deddon  as  to  the  right,  privilege, 
or  dtfense  ot  a  paity.  in  whole  or  In  part,  de- 
pends upon  the  construction  of  either ;  that 
violation  ax  disregard  of  the  oonstitutltHial 
provisions,  whne  made  hf  the  Judicial  tri- 
bunals of  a  statSk  may  be,  and  generally  will 
be,  after  the  trial  haa  commenced;  that  it 
Is  during  or  after  the  trial  that  denials  of 
a  defendant's  right  by  Judicial  tribunals  oc- 
cur, and  not  oftra  until  thm,  nor  can  the 
defendant  kncnr  until  then  that  the  equal 
protection  of  the  laws  irill  not  be  extended  to 
him ;  cwtainly,  until  then,  he  cannot  affirm 
that  It  Is  denied,  or  that  he  cannot  enforce  It 
in  the  Judicial  trttinnalB  of  the  state.  See 
Tennessee  v.  Davia^  100  U.  8.  257.  25  L.  Ed. 
648;  VlrglnU  v.  Rives,  100  U.  S.  313.  25 
U  Ed.  667 ;  In  re  Virginia,  100  U.  S.  330,  25 
L.  Ed.  676;  Neal  v.  Ddawara^  103  U.  S. 
370,  26  L.  Ed.  567;  Bush  v.  Kentucky,  107 
U.  S.  UO;  1  Supw  Ct.  625,  27  li.  Eld.  354  ; 
Xldc  Wo  V,  Hopkina,  SherilT.  118  U.  S.  356, 
6  Sup.  Ct  1064,  3Q  Ti.  Ed.  220. 

The  weight  of  authority,  certainly  that  of 
the  Supreme  Court  of  the  United  Statxs, 
seems  to  be  in  favor  of  tbe  rule  that  a  claim 
to  the  protection  of  tbe  Constitution  ot  the 
state  or  the  United  States  can  be  mad^  and 
is  not  made  too  late,  when  the  ri^t  or  priv- 
acy dalmed  la  thought  to  be  dooied  by  the 
Judgm«kt  at  the  court,  and  that  the  ri^t  to 
invoke  the  protection  of  the  Constitution 
arises  and  can  be  asserted,  If  properly  made, 
as  against  the  dedalon  which  la  dalmed  to 
have  invaded  the  rl^t 

But  It  Is  not  neceaaary  for  us  to  under- 
take to  reconcile  the  deddMms  on  this  point 
in  the  case  at  bar,  as.  In  our  Judgment,  sn- 
other  proposition  brings  this  case  dearly 
within  our  a^tellate  Jurisdiction. 

In  the  case  of  Meng  v.  Railroad,  183.  Mo. 
68,  81  S.  W.  907,  Judge  MsrshaH,  speaking 
for  division  No.  1,  Judges  Brace  and  Valllant 
concurring  In  the  result  only,  hdd  that  the 
fact  that  the  Supreme  Court,  by  a  tormer 
dedalon  in  one  case,  had  upheld  the  constitu- 
tionality of  a  vordict  by  nine  jurors  in  « 
dvll  case,  did  not  dimtnate  that  constitu- 
tional queation  from  another  case,  when  It 
was  properly  raised.  This  (pinion  was  de- 
liTwed  in  the  Moig  Caae^  aftw  the  aame 
divlalon  of  the  court  In  tbe  case  of  Lee  v. 
Jones,  181  Mo.  291.  79  S.  W.  927,  108  Am. 
St  R^  596,  Judge  Valllant  ddlvorlng  the 
opinion.  Judges  Brace  uid  Roblnsim  concur- 
ring In  toto,  and  Judge  Marshall  concurring 
In  the  result,  had  determined  tha^  the  Su- 
preme Court  having  dedded  that  under  our 
Constitution  three-fourths  of  the  Jurors  In  a 
dvU  suit  in  a  court  of  record  may  render 
a  valid  vwdlct  therefore  "that  Is  no  longer 
a  constitutional  qL'esUfm  In  this  state;"  In 
the  later  cases  of  State  v.  Campbdl.  214  Mo. 
362,  113  S.  W.  lOSl,  and  Lohmeyer  v.  Cord- 
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age  Oo^  Bnpnt,  214  Ho^  loc;  dt  688»  118 
8.  W.  1108,  inTt^Tlng  llie  loctU  opdon  law. 
It  1B  btid  that  wtaere  tbe  ecmstltntloiiaUly  of 
a  lav  has  been  detennlned  and  aettieA  by  a 
long  line  of  dedrtons.  tbe  court  would  de- 
cline to  fnrtber  consldw  ttie  can  aa  one 
within  Its  appellate  Jnriadlctlon ;  the  oon- 
atltntional  question  being  the  aole  one  upon 
which  the  appellate  JnrladlctlMi  of  that  conrt 
depended.  Without  being  awaie  of  tiile  later 
deddon,  aM  aCUag  nnder  what  we  supposed 
to  be  the  latest  decision  of  the  Supreme 
CoQTt  on  the  question— that  is,  Meng  t.  Rail- 
road, snpnH-this  oonr^  In  the  two  cases  of 
State  T.  Oowan,  transferted  ttem  to  the  8u- 
VKose  Omatt  on  the  ground  that  th^  in- 
volved the  constnictton  of  tbe  Oonstltntlon 
of  this  state  and  of  that  of  the  United 
States,  as  applied  to  the  local  option  law  of 
this  etate.  See  State  v.  Cowan,  146  Mo.  App. 
656,  124  S.  W.  &S6;  State  v.  Cowan,  146  Mo. 
App.  eSO-  621,  124  S.  W.  687.  The  Supreme 
Court,  however,  has  recently  transferred  each 
of  these  cases  back  to  this  court,  no  opinion 
accompanying  the  order  of  transfer,  obvious- 
ly proceeding  on  the  theory  that,  the  validity 
of  the  local  option  law  having  been  settled 
by  previous  decisions,  Its  validity  was  no 
longer  open  to  attack  as  unconstltutlonaL 
While  it  is  true  that  our  Supreme  Court,  In 
the  case  of  State  ex  rel.  Campbell  v.  St. 
Louis  Court  of  Appeals.  97  Mo.  276. 10  S.  W. 
874,  held  that  tbe  Court  <a  Appeals  was 
without  jurisdiction  to  det^mine  constitu- 
Ucmal  questions,  when  fairly  raised  by  the 
record,  while  reserving  to  itself  the  right  "to 
determine  all  Jurisdictional  questions,"  Sheets 
T.  Ins.  Co.,  snpra,  226  Mo.  615, 126  S.  W.  413, 
its  later  decisions  in  the  two  cases  last  ref^- 
red  to,  unmistakably  and  dearly  mean  that  It 
holds  that  this  court  Is  to  proceed  in  the  de- 
termination and  adjudication  of  cases  before 
it,  even  if  a  constitutional  qoestlon  is  raised, 
when  that  constitutional  question  has  been 
settled  by  tbe  adjudications  of  the  Supreme 
Comt;  that  it  presents  a  case  In  wfaldh,  In 
the  language  of  the  court  In  Lee  v.  Jones, 
snpra,  "there  is  no  Imiger  a  constltutlfHial 
question  In  this  state." 

The  precise  constitutional  point  sought  to 
be  raised  in  this  case,  and  which,  it  Is  claim- 
ed, presents  a  case  of  violation  of  the  provi- 
sions of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  resolved 
into  its  ultimate  conclusion,  is  that  the  stat- 
ute, as  interpreted  by  the  trial  court,  vio- 
lates that  amendmokt  in  that  It  derives  the 
defendant  of  the  equal  protection  of  the  laws 
and  violates  the  right  of  freedom  of  con- 
tract between  the  defendant  company  and 
the  insured.  This  point  has  been  so  thor- 
oughly settled,  as  to  this  i>artlcuular  form 
of  insurance  contracts— that  Is,  acddent  in- 
surance— both  the  decisions  of  the  Su- 
prone  Court  of  tills  state  and  of  that  of  the 
United  States,  that  it  may  be  said  to  be  no 
longer  a  constitutional  question  In  this  state. 

Our  Supreme  Court,  In  Cravau  t.  Kew 


Tork  life  Insurance  Oo.,  14S  Mo.  688,  80  S. 
W.  519,  B8  U  B.  A.  SOB,  71  Am.  St  Refk. 
628,  hdd  that  an  insurance  contract,  execut- 
ed In  this  state.  Is  subject  to  tbe  laws  of  this 
state,  anything  In  ttie  CMttract  to  ttie  con- 
trary notwithstanding;  that  foreign  Insnr^ 
ance  companies  doing  business  In  this  state 
do  so,  not  by  tlg^t  but  by  graces  and  must, 
in  so  doing,  ccmfonn  to  Uie  laws  of  this 
state;  that  flis  state  nu^  prescribe  conditions 
upon  whidi  It  wlU  pnrnK  sndi  oompanles 
to  transact  business  within  Its  borders^  or 
may  «duds  them  altogether,  and  In  so  do- 
ing violates  no  contractual  rights  of  the 
company:  and  that  tiie  statnta  with  respect 
to  the  subject-matter,  In  foroe  at  the  time 
the  extract  Is  entoed  Into  within'  this  state, 
becomes  a  part  of  the  contract  as  much  as 
if  copied  into  It.  This  case  waa  carried  by 
writ  of  error  to  the  Suprane  Court  of  the 
United  States,  and  the  decision  of  that  court 
will  be  found  In  178  U.  S.  888,  20  Snp.  Gt 
962.  44  L.  Ed.  1116,  nnder  the  title  New 
York  Life  Ins.  Oo.  r.  Cravens.  Tbe  dedsifm 
of  the  Supreme  Cbnrt  of  the  United  States 
followed  and  affirmed  that  of  Oxe  Supreme 
Conrt  of  this  state,  holding  (178  U.  S.,  loa 
dt  401,  20  Sup.  Gt  962,  44  L.  Ed.  1116), 
that  the  power  of  a  state  to  impose  condi- 
tions  upon  fordgn  corporations  is  oi  extea- 
stve  as  Uie  poww  oiver  domestic  corpora- 
tlons,  ddng  and  referring  to  Hooper  t.  Cali- 
fornia, 1S6  U.  S.  648t  IB  Snp.  Gt  207,  80  L. 
Ed.  287.  See,  also,  Ordelhdde  r.  Modem 
Brotherhood,  226  Ma  208,  loc.  dt  211,  125  S. 
W.  IIOK.  This  same  prlndpal  was  announc- 
ed Iqr  the  majority  of  onr  Snprnne  Oonrt  in 
Julian  T.  Kansas  caty  Star  Co.,  208  Mo.  8S, 
loc.  dt  67,  107  S.  W.  496,  and  by  the  Supreme 
Court  <tf  the  United  States  In  Northvrastem 
Lif^  Ins.  Go.  V.  Biggs,  203  U.  B.  2i3,  loc.  Cit 
254^  27  Snp.  Gt  126.  129,  61  L.  Ed.  168, 
where  Mr.  Justice  Hainan,  delivering  tbe 
opinion  of  the  court  says :  *^e  state  may 
well  say  to  its  own  corporate  creatures  en- 
gaged In  the  business  of  life  insurance  that 
they  shall  not  refuse  to  pay  what  they  agreed 
to  pay,  simply  because  of  some  repreeenta- 
tiws  mode  by  the  Insured  whldi  did  not 
actually  contrHmte  to  tbe  eontlngeocy  or 
evmt  upon  which  the  ogreement  to  pay  de- 
pended.  If  a  life  Insurance  corporation  does 
not  approve  sndi  a  restriction,  npaai  tbe 
conduct  of  its  affairs,  it  Is  its  privilege  to 
cease  doing  bnslnesB.  •  •  •  Tbat  Mis- 
souri could  forbid  life  insurance  companies 
of  oth«  states  from  doing  any  business 
whatew  within  its  limits,  except  upon  the 
twma  described  1^  t2ie  statute  in  questl<m, 
cannot  be  doubted  In  view  of  the  decisions 
of  this  court"  In  tbe  same  case,  Mr.  Jus- 
tice Harlan,  refwrtng  to  this  vei^  section 
of  our  statute— that  Is,  secttoa  7886— says 
(208  V.  S.,  loc  dt  265^  27  Sup.  Gt  129  Bn 
U  Ed.  168]):  "As  the  ptesent  sUtute  Is 
applicable  alike  to  all  life  Insurance  com- 
panies doing  business  In  Missouri,  after  its 
enactment  thtfe  Is  no  reason  for  saying  that 
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It  denies  tiM  equal  protection  of  th«  laws. 
EQoallT  wttbout  fonDdatlffli  Is  the  contention 
tbat  tbe  statute,  eDfososO,  will  be  incon- 
ditent  with  tbe  Ubertr  snsranteed  by  the 
tODrtaenth  amendment  Tbe  liberty  referred 
to  hi  tbat  amoMlment  Is  the  Ubwtr  ot  natu* 
ral,  not  artlfldal,  persons,  nor  In  any  true, 
consUtntlfmal  s«um^  does  the  Mlssonrl  stat- 
Qte  dqnlTO  lite  Insurance  companies  doing 
boabMSs  in  tbat  state  of  a  right  of  propoty. 
TbSs  to  too  plain  for  discussion.'' 

It  seems  to  ns  that  this  eliminates  tbe 
constitntional  question  entirely  from  this 
ease,  and  so  ^ectnally  as  not  to  leave  tbat 
open  for  either  discuBSlon  or  dedslon  In  tbe 
case  at  bar.  Many  other  decisions  of  onr 
own  Snprune  Court  and  of  that  of  the 
United  States,  holding  practically  to  the 
same  effect,  might  be  cited;  bnt  the  above 
dedalons  are  so  condneiTe  that  It  would  be 
a  work  of  supererogation  to  do  so.  We  ac- 
cordingly hold  that  the  omstltatlonality  of 
section  7896,  Her.  St  1889.  now  sectkm  6946, 
Bev.  St  1900,  as  tliat  section  was  construed 
by  the  learned  trial  Judge,  Is  not  an  open 
qoestlon  in  this  state,  and  consequently  that 
we  have  jurlsdlctlcai  to  determine  this  case 
on  its  merits. 

Nor  have  we  any  doubt,  considering  the 
case  on  its  merits,  that  tbe  Tiew  which  the 
learned  trial  court  took  of  the  policy,  as 
tested  by  section  7896  of  tbe  statutes,  is  cor- 
rect This  court,  la  Kdler  v.  Travelers*  Ins. 
Co.,  98  Mo.  App.  567,  oar  Supreme  Court  In 
Logan  T.  lidellty  ft  Casualty  Co..  146  Ma 
114.  47  S.  W.  94%  and  the  Supreme  Court 
of  the  United  States  in  Whitfield  r.  ^tna 
Ins.  Oo..  205  D.  S.  489,  27  Sup.  Ct  678,  61 
L.  Ed.  895,  as  well  as  In  Northwestern  Life 
Ins.  Go.  V.  Ri^s,  supra,  and  Knights  Tem- 
plars &  Masonic  Life  Indemnity  Co.  t.  Jar- 
man,  187  U.  8.  197,  23  Sup.  Ct.  108,  47  L.  Ed. 
139,  have,  in  our  opinion,  settled  the  main 
points  of  contention  in  this  case  against  the 
appellant 

An  examination  of  the  brlefti  and  aigu- 
maits  of  counsel  and  of  tbe  opinions  of  the 
United  States  Circuit  Court  (125  Fed.  20^ 
and  of  the  United  States  Circuit  Court  ct 
Appeals  a44  Fed.  366,  70  C.  O.  A.  368),  In 
tbe  Whitfield  Case,  demonetrates  that  tbe 
atgommts  adranced  here  by  tbe  learned 
coDosd  fbr  Ibe  anp^lant  are  [tactically  the 
arguments  advanced  by  counsel  and  tbe  posi- 
tion taken  by  those  two  dlstlngnlsbed  courts, 
when  the  WUtfleld  Case  was  under  consid- 
eration and  decided  by  those  courts.  Those 
aigumoits,  as  well  as  decisions,  are  conclu- 
Btrdy  met  and  orerttimed  l^^  the  decision  of 
tbe  Suprane  Court  of  tbe  United  States 
when  tbe  Whitfldd  Case  reached  It  under 
writ  of  certloraii  dlzected  to  tbe  Orcolt 
Ooort  of  AppealSL 

As  ttie  decisions  of  tbls  oonrt  and  that  of 
oar  Supreme  Coort  above  referred  to  are 
accesrible  to  tbe  bar  of  tills  state,  It  Is  nn- 
necesury  to  do  more  than  cite  those  cases, 
nie  Whitfield  Case  being  In  the  reports  of 


tbe  United  States  Supreme  Court  and  not 
always  accessible  to  tbe  profession  cat  In 
tbe  state,  It  is  tbonght  not  Imptc^ter  to  no- 
tice It  at  loigtb.  It  was  an  action  upon  an 
accident  polity  of  Insurance,  issued  a 
company  Incorporated  under  Ibe  laws  of  Oon- 
necticut,  doing  business  In  this  state  by  au- 
thority of  our  laws.  The  policy  specified 
various  kinds  of  injuries  oitltllng  recovery 
of  c<Hnpaisatlon,  also  the  amount  that  would 
be  paid  tbe  company  on  account  of  audi 
injuries  respectively.  It  provided  that  it 
death  resulted  scdely  frmn  su<^  injuries 
within  90  days,  the  company  would  pay  the 
principal  sum  ot  15^000  to  the  boi^dary, 
and  recited  that  It  was  Issued  to  and  ac> 
cepted  by  tlie  assured,  subject  to  certain  con- 
ditions. Among  these  conditions,  so  far  as 
germane  to  the  case  at  bar,  is  this:  That 
in  the  event  of  death,  loae  of  limb  or  sight 
or  disability  due  to  injuries  intentionally  In- 
flicted upon  the  Insured  by  any  other  person 
(ezc^t  assaults  committed  for  the  sole  pur- 
pose of  burglary  or  robbery),  whether  sndi 
other  ];>»son  be  sane  or  insane  or  under  tbe 
influwce  of  intoxicants  or  not ;  or  dne  to  in- 
Juries  received  while  f^hting  or  In  a  riot; 
or  dne  to  injuries  Intentionally  Inflicted  up- 
on the  insured  himself;  or  due  to  sui- 
cide, sane  or  Insane;  or  dne  to  the  takhig  of 
poison,  voluntarily  or  Involuntarily,  or  the 
inhaling  of  any  gas  or  vapor;  or  due  to  in- 
juries received  while  under  the  Influence  of 
intoxicants  or  narcotics— then  In  all  such 
cases  above  referred  to,  tbe  limit  of  tbe 
company's  liability  "shall  be  one-tenth  tbe 
amount  otherwise  payable  under  this  policy, 
anything  to  the  contrary  In  this  policy  not- 
wlttistandlng."  The  plaintiff  In  the  case^ 
widow  and  beneficiary,  alleged  In  her  peti- 
tion that  the  Insured  had  died  from  bodily 
Injuries  Reeled  through  external,  violoit 
and  accidental  means  and  by  a  pistol  diot, 
and  demanded  Judgmrat  for  the  full  amount 
of  the  policy,  with  Interest  The  company, 
defraidant  in  its  answer  denied  liability  for 
the  whole  principal  sum,  and  avnred.  among 
other  things,  that  by  the  terms  of  the  policy. 
In  the  evoit  of  death  being  caused  by  inten- 
tional injuries,  inflicted  by  the  Insured,  or 
while  flghtlDg,  or  in  a  riot,  or  by  suicide, 
sane  or  Insane,  or  1^  poison,  or  by  Inhaling 
gas  or  vapor,  that  the  amount  to  be  paid 
dionld  be  one-tenth  of  the  principal  sum, 
and  tbat  the  insured  had  died  from  bodily  In- 
juries caused  by  a  pistol  shot  fired  by  him- 
s^  for  tbe  purpose  of  taking  his  own  life; 
tbat  tbe  cause  of  tbe  death  of  said  Whitfield 
was  BUldde.  The  plaintiff  demurred  to  tbe 
answw.  Tin  demurrer  was  overruled,  and 
Idalntifl  filed  a  reply,  admitting  tbat  tbe 
Insured  died  fkom  bodily  Injuries  caused  by 
ft  pistol  Shot  fired  by  hlmsSlf,  and  tbat  tbe 
cause  of  bis  death  was  suidde,  averring 
that  be  was  Insane  when  he  committed  the 
act  The  case  was  tried,  as  was  the  case  at 
bar,  on  an  agreed  statanent  of  facts;  It  be- 
ing admitted,  among  other  things,  that  tbe 
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Innxed  died  from  bodily  iojurlea  cauMd  by 
a  pistol  Bhot  IntentlQiUUly  flied  by  hlmieU, 
for  thB  pnrpoBe  ot  taking  Ub  own  llf^  and 
that  the  cause  of  his  death  was  soidde.  Hie 
Circuit  Court  of  tbe  United  States  for  tbe 
Western  District  <tf  Missouri.  In  which  the 
case  was  tried,  found  for  defendant,  hold- 
ing that  the  plaintur  was  wtltled  to  re- 
cover <mly  fBOC^  that  being  10  per  cent 
of  the  total  amount  insured,  and  entwed 
Judgment  fw  that  amoont  The  opinion  of 
the  court  being  by  Judge  Philips,  sitting 
as  drcnlt  Judge,  la  reported  In  125  Fed.  200. 
That  Judgment  was  affirmed  by  the  Circuit 
Court  of  AM»al8  of  the  Bli^th  Qrcolt  and 
is  reported  144  Fed.  356, 7S  a  a  A.  8S8.  The 
case  was  taken  to  the  Si^rauM  Court  of 
the  miited  States  upon  wrU:  of  certiorari. 
Stating  case  as  aboT^  Mr.  Justice  Har> 
Ian  delivered  the  <qanion  of  that  court;  there 
bdng  no  dissent  by  any  of  tb»  associate 
Justices.  In  his  opinion  ttu  learned  Justice 
says,  among  other  things,  after  quoting  sec- 
tion 7886,  Ber.  St  lfi99,  now  section  6846, 
Bar.  St  1800,  that  assuming  that  the  Insure 
«d  committed  suicide  without  having  con- 
templated self-destruction  at  tlie  time  he 
made  application  for  Insurance,  the  question 
arises  as  to  wliether  the  contract  of  insur- 
ance limiting  the  recovery  to  one-tenth  of  tibe 
principal  sum  iqieclfled  was  valid  and  en^ 
forceaUfc  After  holding  that  the  statute  la 
a  legitimate  exwdse  of  power  by  the  state, 
"provided  it  does  not,  In  so  doing,  come  In- 
to conflict  with  the  Oonstitutlon  of  the  state 
-or  the  Constitution  of  the  United  States,"  Mr. 
Justice  Harlan  says :  "There  is  no  such  con- 
flict here.  The  legislative  will,  within  the 
limits  stated,  must  be  respected,  if  all  that 
can  be  said  that  In  the  opinion  of  the 
court  tlie  statute  eij^resslng  the  wUl  Is  un- 
wise from  the  standpoint  of  the  public  in- 
terests." 

Examining  tiie  propOBltl<»  advanced  by 
the  Circuit  Court  of  Appeal;^  and  on  which 
that  court  had  adjudged  that  tbe  policy  in 
suit  was  not  forblddea  by  the  statute^  Mr. 
Justice  Harlan  takes  up  the  questl<m  of 
whether  an  insurance  company  and  the  In* 
sured  can  lawfully  stipulate  that  In  the 
event  of  snidde  not  contemplated  by  the  in- 
sured when  applying  for  the  pc^lcy,  the  com* 
pany  shall  be  bound  to  pay*  not  the  principal 
sum  insured,  but  only  a  given  part  thereof 
and  says:  "Will  the  statute.  In  a  case  of 
suicide,  allow  tlie  company,  when  sued  on 
Its  policy,  to  make  a  defoise  that  will  ex- 
empt it;  simply  because  ct  smb.  suicide,  from 
liability  for  the  principal  sum?"  He  con- 
cludes that  the  Supreme  Court  cannot  agree 
with  the  learned  courts  below  In  their  in- 
terpretation of  the  statute  'The  contract 
between  the  parties,  evidoiced  by  the  policy," 
sa^  Mr.  Justice  Harlan  (206  U.  S.,  loc:  dt 
486,  S7  Sup.  Ct  BSD  £51  L.  Ed.  885]),  ^8. 
we  think,  an  evasion  of  the  statute  and 
tends  to  defeat  the  (AJect  for  wbldi  It  was 
enacted.  In  clear,  onphatlc  words  tbe  stat- 


ute  declares  that  in  all  suits  on  polices  of 
Insurance  on  life  It  shall  be  no  defense  that 
the  Insured  committed  suicide,  unless  It  be 
shown  tlkat  he  oontaivlated  suicide  when 
applying  for  tlie  policy.  Whateiver  trade  to 
diminish  the  plaintllTs  cause  of  action  or  to 
defeat  recovery  in  whole  or  in  part  amoimts 
in  law  to  a  defensa  When  the  company  de- 
nled  Its  liability  for  the  whole  of  the  prin- 
cipal sum,  it  wt;a<"*y  made  a  devise  es  to 
all  of  ttiat  sum  except  ene>t«itli.  If,  not- 
withatandlng  the  statute,  an  Insurance  com- 
pany may  contract  bind  itself,  in  case 
of  the  suicide  ^  the  insured,  to  pay  only 
me-tontb  of  the  principal  sum,  may  It  not 
lawfully  contract  for  exemption  as  to  the 
whole  sum  or  cmly  a  nominal  part  thereof 
and,  it  sued,  defeat  any  action  in  which  a 
recovery  is  soui^t  for  the^vitire  amount  in- 
sured? In  this  way  the  statute  could  be  an- 
nulled or  made  nsdess  for  any  practical 
purpose.  Looking  at  the  object  of  the  stat- 
ute and  giving  effect  to  its  words,  according 
to  th^  ordinary,  natural  meaning,  the  leg- 
islative intwit  was  to  cut  up  by  tbe  roots  any 
defense,  aa  to  thei  whole  and  every  part  of 
the  sum  insured,  which  was  grounded  upon 
the  fact  of  suicide.  The  manifest  purpose  of 
the  statute  was  to  mate  all  inquiry  as  to 
suicide  wholly  immaterial,  euept  where  the 
Insured  contemplated  suicide  at  the  time  he 
anJlled  for  his  policy.  Any  contract  Incon- 
sistent with  tbe  statute  must  be  held  void." 
referring  to  Berry  v.  Knights  Templars,'  etc^ 
Co.  (C.  C.)  46  Fed.  441,  and  to  Knights  Tem- 
plars &  Masonic  Life  Indemnity  Co.  t.  Jar- 
man,  187  n.  8.  187.  23  Sup.  Ct  106,  47  L.  EA. 
188,  as  cases  In  whidi  the  scope  and  ^ect  of 
the  statute  were  in  questlcm,  and  noting  that 
the  view  of  that  statute,  as  takot  by  counsel 
In  those  cases,  was  not  accepted  by  the  cir- 
cuit court,  and  that  Its  Judgment  against  the 
company  for  the  whole  sum  Insured  was  af- 
firmed in  the  Supreme  Court  of  tbe  United 
States.  Mr.  Justice  Harlan  also  refers  to  Lo- 
gan V.  Fidelity  &  Casualty  Co^  146  Mo.  114. 
47  S.  W.  948,  supra*  and  quotes  from  It  exten- 
sively, and  also  refers  to  and  quotes  from  K^- 
ler  V.  Travelers'  Insurance  Company.  68  Mo. 
App.  567,  supra,  as  cases  v«t  much  In  point 
quoting  from  each  of  them  approvingly,  and 
ctmcludes  bis  opinion  thus  (205  U.  S-,  loc. 
dt  SOI,  27  Sup.  Ct  582  [51  L.  Ed.  8&5J): 
"Without  further  dlscussioD  we  adjudge  that 
under  the  statute  in  question — anythli^  to 
the  contrary  In  the  policy  notwithstanding — 
where  liability  upon  a  life  policy  is  denied 
simply  because  of  the  suicide  of  the  Insured, 
the  beneficiary  of  tbe  policy  can  recover  the 
whole  of  the  principal  sum,  unless  it  be 
shown  that  tbe  insured,  at  the  time  of  his 
appllcatlcHi  for  the  policy,  contemplated  sui- 
cide.'* The  Judgment  of  the  Circuit  Court 
of  Appwls  and  that  of  the  Circuit  Court  of 
tbe  Western  District  of  Missouri  were  re- 
versed and  tbe  cause  remanded  for  further 
proceedings  In  accordance  with  tbe  opinion. 
It  may  be  further  said  that  the  clause  of 
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tbe  poUc7  prorldlng  for  the  payment  of  10 
per  cent  of  tiie  amount  Insured  In  caae  of 
death  gas,  vapor,  or  poison,  construed  In 
connection  with  the  clause  In  tbe  policy 
which  provides  that,  Id  caae  of  snidde,  there 
can  be  no  recovery  under  the  policy,  means 
ftiiu  the  first  provision  is  against  an  acci- 
dental killing  and  not  suldde.  IJven  If  that 
U  so,  It  is  no  defense  under  the  statute. 
This,  however,  is  not  a  caae  of  accident,  but 
of  design— a  case  of  suicide  by  poison. 

In  the  argument  of  this  case  at  bar,  as  well 
■as  by  printed  brl^,  the  learned  counsel  for 
the  appelant  suggest  that  the  statute  waa 
□ot  applicable  because  defendant  had  not 
nnd  n-as  not  setting  up  suicide  as  a  defense 
Literally,  this  is  true;  the  answer  carefully 
and  skillfully  avoids  that.  But  this  argu- 
ment Is  effectually  disposed  of  In  the  opln- 
Ion  of  the  Supreme  Court  of  the  United 
States  In  the  Whitfield  Cose,  supra,  where, 
1o  repeat,  Justice  Harlan  says,  at  page  496  of 
205  U.  S.,  at  page  580  of  27  Sup.  Ct  (51  L. 
Ed.  805):  "Whatever  tends  to  diminish  the 
plaintiff's  cause  of  action  or  to  defeat  re- 
covery in  whole  or  In  part  amounts  in  law 
to  a  defense."  It  Is  immaterial  that  the  de- 
foise  was  anticipated  by  the  petition,  and 
that  the  answer  does  not  In  terms  rely  on 
fiQldde  as  a  defense.  The  present  action  is 
to  recover  the  whole  amount  specified  in  the 
policy.  Appellant  here,  defendant  below,  is 
defending  against  that.  JVhlle  it  is  true 
that  It  does  not  in  terms  and  by  its  answer 
set  up  suicide  as  a  defense  to  the  policy,  it 
Is  beyond  question  that  It  Is  defending  against 
8  recovery  for  the  whole  amount  of  the  pol- 
icy, on  the  gronnd  that  tbe  insured  died  from 
taking  poison.  Whether  he  took  that  poison 
accidentally  or  of  purpose  is  not  material 
here.  If  the  fact  that  he  died  from  the 
■effect  of  poison,  which  It  Is  admitted  he  took 
with  suicidal  Intent,  Is  not  urged  by  the  ap- 
pellsnt  as  a  defense  against  the  action,  then 
It  follows  that  It  Is  before  the  court  without 
having  interposed  any  defense  whatever  in 
1hlB  case.  It  seems  a  rather  narrow  argu- 
Tnent  to  say  that  while  tbe  answer  avers  tbe 
Insured  died  by  poison,  and  stops  there, 
therefore  tbe  defendant  has,  by  Its  pleading, 
cnt  out  and  eliminated  the  statute,  although 
in  fttct  It  appears  by  the  agreed  facts  that 
Hie  Insured  took  tbe  poison  with  suicidal  In- 
tent This  is  hardly  even  specious;  it  cer- 
tainly is  not  sound.  Tbe  argument  is  also 
advanced  that  suicide  does  not  give  a  cause 
of  action.  That  is  true.  The  cause  of  ac- 
tion arises  on  the  policy  as  interpreted  by  the 
itatute  and  by  reason  of  the  death  of  the 
insured.  The  policy,  as  Interpreted  by  the 
law  and  by  the  courts,  does  provide  that, 
when  death  occurs  from  suldde.  whether 
that  suldde  is  accomplished  by  poison  or  by 
shooting,  tbe  beneficiary  shall  recover  tor 
the  full  amount  insured  to  be  paid  by  reason 
of  death  occnrring.  The  atatate  eliminates 
snidde  aa  a  defense. 


The  contentJon,  apparently  matte  by  tbe 
answer,  that  this  section  7896  asqplles  to  life 
policies  alone  and  not  to  accident,  was  dis- 
posed of  by  oar  Supreme  Court  In  the  case  of 
Logan  V.  Fidelity  &  Oasnalty  Co.,  supnit 
against  this  contention. 

Upon  the  record  the  judgment  of  the  dr- 
cult  court  should  be,  and  it  accordingly  la, 
affirmed. 

NORTON!,  J.,  and  CAULFIELD,  J.,  con- 
cur. 


STATE  ex  rel.  SCHOOL  DIST.  NO.  18.  TP. 
61,  RO.  34,  OF  PLATTE  COUNTY,  v. 
SEXTON,  County  School  Com'r,  et  al. 

(Kansas  CSty  Court  of  Appeals.  Missouri. 
Not.  21,  1010.    Rehearin;  De- 
nied Dec.  5,  1910.) 

1.  OBBTtoBABi  (I  64*)— QaianoHa  Revibw- 

The  writ  of  certiorari  brings  up  nothlag 

for  review  bnt  the  record  of  the  tribtmal  to 
which  it  is  directed,  so  that  tbe  evidence  can- 
not be  ccHisidered,  though  induded  in  the  re- 
turn. 

[Ed.  Note.— For  other  cases,  see  Oertlorari, 
Cent  Dig.  1 174 ;  Dee.  Dig.  {  64.«3 

2.  Schools  ard  Schooi.  Disrsion  (|  89*)— 
Chaitob  or  BouNOABiBS  of  Distbicts— 
PaocEEDiKOS— Review  . 

Thongfa  the  award  of  arbitrators  appointed 
pursuant  to  Rev.  St  188f^  !  9742  <Ann.  Bt 
1906^  p.  4463),  providing  for  the  appointment 
of  four  disinterested  men,  resident  taxpayers, 
who,  together  with  the  county  commlsaioner, 
Bhall  oonstitnte  a  board  of  arbitration  to  dedde 
upon  the  necessity  of  a  proposed  chance  In  a 
school  district,  did  not  show  tliat  the  arbitrators 
appointed  were  disinterested  men  and  r^ident 
taxpayeis,  the  award  will  not  be  held  invalid 
where  the  return  Sled  by  the  arbitrators  in  cer- 
tiorari to  review  the  proceedings  for  change  of 
boundary  contained  the  record  of  the  school 
commissioner  appointing  the  board  of  arbitra- 
tion, which  dlo  show  such  facta,  though  the 
statute  requires  no  other  recrad  to  be  kept  than 
that  of  the  award. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  IHstricts,  Cent  Dig.  H  68,  69;  Dec. 
Dig.  I  39.*] 

Error  to  Circuit  Court,  Platte  County. 

Certtorari  by  the  State,  on  the  relation  of 
sdiool  district  No.  18,  township  61,  range 
34  of  Platte  county,  Ho.,  against  J.  F,  Sex- 
ton, county  school  commlasioiier  of  Platte 
county.  Mo.,  and  others.  Judgment  quashing 
the  writ;  and  relator  brings  error.  Affirmed. 

John  W.  Coots,  for  plaintiff  in  error.  A. 
D.  Gresham  and  Ony  B.  Parte,  for  defntd- 
ants  in  «Tor. 

JOHNSON,  J.  This  action  originated  In 
the  circuit  court  of  Platte  county  by  writ  of 
certiorari  sued  out  by  relator,  school  district 
No.  18,  of  that  county.  The  proceedings 
which  evoked  the  action  relate  to  a  pn^os- 
ed  change  of  boundary  betweoi  sdtool  dls- 
tricbB  nnmbered  17  and  18,  by  which  1,000 
acres   of   territory    would   be  detadied 


*For  other  oases  see  sanu  tuple  and  Motion  NVHBBB  la  Dee.  Die.  *  Am.  Dig.  Key  No.  SerlM  *  Rvf  XndezM 
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from  the  flrst-named  district  and  added  to 
Its  neighbor's  territory.  Pursuant  to  the 
provisions  of  section  9742,  Rev.  St  1899, 
Ann.  St.  1906,  p.  4463  (now  section  10837, 
Rev.  St  1909),  a  petition  for  the  change  was 
filed,  notices  were  posted,  and  the  question 
was  voted  on  In  both  districts  at  the  annual 
school  meeting  In  April,  1909.  District  No. 
17  voted  ta  favor  of  the  change  and  No.  IS 
against  It  An  aiq>eal  was  made  to  the  coun- 
ty school  commissioner  as  directed  by  the 
statute  (section  9742).  He  appointed  four 
commlsirioners,  who  rendered  the  following 
decision  in  favor  of  the  diange:  "We,  the 
board  of  arbitration,  met  on  April  19,  1909, 
and  beard  and  considered  necessity  for 
change  of  boundary  lines  between  school  dis- 
tricts IS  and  17.  Our  decision  Is  In  favor 
of  the  petition  as  prayed  for  at  the  annual 
meeting  (which  petition  Is  made  part  of  this 
decision)  and  that  such  change  Is  necessary 
and  not  merely  for  the  acquisition  of  terri- 
tory. T.  M.  Baughman,  J.  G.  Hatton,  G.  H. 
Settle,  Charles  McCaffery.  I,  J.  F.  Sexton, 
county  superintendent  being  present  at  the 
hearing  of  the  above  matter  by  the  above 
board  appointed  by  me.  The  majority  of 
the  above  board,  after  hearing  the  evidence, 
being  in  favor  of  the  proposed  change,  it  is 
unnecessary  for  me  to  cast  a  vote.  J.  F. 
Sexton." 

This  decision  was  transmitted  to  the 
clerks  of  the  respective  districts,  and  Its  suf- 
ficiency is  the  sole  ground  of  the  attack  made 
on  the  proceedings,  both  in  the  circuit  court 
and  here.  Relator's  objection  thus  Is  stated 
In  its  brief:  "The  award  or  Judgment  of  the 
arbitrators  Is  void  upon  Its  face,  and  shows 
that  said  board  was  not  legally  constituted, 
and  had  no  Jurisdiction  to  hear  said  alleged 
appeal.  It  nowhere  appears  In  the  award 
that  the  said  arbitrators  are  'disinterested 
men  and  resident  taxpayers'  of  Platte  coun- 
ty, and  this  fact  cannot  be  shown  by  any 
other  paper  or  exhibit  filed  in  the  cass^  as 
they  constitute  no  part  of  the  record,  and 
to  permit  any  such  evidence  In  sui^rt  of 
the  award  would  be  to  form  an  Issue  foreign 
to  the  objects  to  be  attained  by  certiorarL" 
The  return  filed  by  respondrats  to  the  writ 
disclosed  that  record  was  kept  of  all  the  pro- 
ceedings, and  that  In  the  record  of  the  school 
superintendent  was  the  following  entry: 
"The  record  of  the  appointment  of  the  board 
of  arbitration  by  the  school  commissioner. 
In  the  matter  of  the  appeal  of  school  dis- 
trict No.  17  and  citizens  thereof  from  action 
of  annual  meetings  of  said  district  No.  17 
and  district  No.  IS  on  question  of  changing 
boundary  line  between  said  districts.  Ap- 
peal filed  with  me  AprQ  ID,  1909.  On  April 
19,  1909,  I  ai^lnted  T.  M.  Baughman,  O. 
H.  Settle^  J.  C  Hatton,  and  Charles  McOaf- 
fery,  four  disinterested  men,  resident  tax- 
paying  dtixeoB  of  Platte  county,  Missouri, 
as  together  with  me  a  board  of  arbitration 
to  meet  at  the  courthouse  in  Platte  City, 
Missouri,  and  consider  the  neceasitr  for  uadx 


proposed  change  and  render  a  decision  there* 
on,  said  board  met  with  me  as  above  on 
April  19,  1909,  and  bearing  of  question  was 
had  and  decision  rendered.  Said  decision 
was  transmitted  by  me  to  the  respective 
clerks  of  Districts  No.  17  and  No.  18,  prior 
to  April  30, 1900.  J.  F.  Sexton,  School  Com." 
Relators  filed  a  motion  for  Judgment  on  the 
return  on  the  principal  ground  that  "It  does 
not  appear  upon  the  face  of  said  award  and 
finding  of  said  alleged  arbitrators  that  they 
were  disinterested  men  and  resident  taxpay- 
ers of  Platte  county."  The  cause  was  aut>- 
mltted  to  the  court  on  the  return  and  the 
motion  for  Judgment  and  the  court  adjudg- 
ed the  return  sufilclent  and  quashed  the  writ 
of  certiorari.  In  due  course  relator  brought 
the  case  to  this  court  on  writ  of  error.  Re- 
lator Is  right  In  the  contention  that  the  writ 
of  certiorari  brings  up  nothing  for  review 
but  the  record  of  the  tribunal  to  which  it 
Is  directed,  and  that  the  evidence  taken  in 
the  proceeding  cannot  be  considered,  though 
it  be  Included  In  the  return.  This  rule  Is 
well  established  by  the  authorities  cited  In 
relator's  brief,  and  we  pass  to  the  question 
of  whether  or  not  In  cases  of  this  character 
any  other  record  than  that  of  the  award  of 
the  arbitrators  may  b&  considered  as  rightly 
belonging  to  the  record  proper. 

The  statute  requires  no  other  record  to  be 
kept  than  that  of  the  award  of  the  arbitra- 
tors. Because  of  this  omission  the  Supreme 
Court  in  School  District  v.  Hodgin,  180  Uo., 
loc  dt  79,  79  S.  W.  148,  and  the  St  Louis 
Court  of  Appeals  In  School  District  v.  Pace, 
113  Mo.  App..  loc  cit  140,  87  S.  W.  GSO, 
regarded  the  record  of  the  award  as  the  only 
l^ral  record  in  such  proceedings.  In  the 
late  case  of  State  ex  rel.  r.  Andrae,  210  Mo. 
617,  116  S.  W.  561,  the  Supreme  Court  sUU 
adhered  to  this  rule,  but  held  that,  inas- 
much as  the  law  required  the  superintendent 
to  ke^  no  record.  It  would  be  presumed  in 
a  certiorari  case,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  he  had  followed 
the  law.  The  court  said:  "If,  as  appears 
to  be  the  law,  the  superintendent  is  required 
to  ke^  no  records  of  his  proceedings,  thMi 
the  absence  of  a  record  as  to  the  filing  of 
the  petition  for  appeal  within  five  days  is 
not  fatal,  because  this  official  Is  presumed 
to  have  followed  the  law,  and  would  not 
have  proceeded  with  the  case  unless  such 
petition  had  been  filed  within  tlma"  In 
tliat  case  the  award  of  the  arbitrators  con- 
tained no  statement  that  they  were  "disin- 
terested men  and  resident  taxpayws  of  the 
county."  That  statement  appears  in  an  oath 
taken  by  the  arbitrators  and  referred  to  In 
the  award,  but  the  statute  does  not  require 
an  oath,  nor  did  the  Supreme  Court  regard 
the  one  taken  In  that  case  as  technically  a 
part  of  the  record.  The  court  said:  *^e 
written  dedslcai  of  the  arbitrators,  when 
taken  In  connection  with  the  other  document 
therein  referred  to  and  on  file  with  the  board 
of  arbitrator^  is  valid  upon  its  face  and 
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fiiD7  meets  tlie  reqnlrameatB  oC  ttae  law." 
So  ve  tUnk  In  the  case  In  hand  tbe  require* 
mentB  of  tlie  law  ai^pear  on  tbe  fiice  of  the 
record  to  have  been  aabfltantlally  met 
WUIe  018  reoords  of  the  BnperlnteDdent 
ihowliic  the  qoallflcatton  of  tiie  aAltraton 
was  one  not  required  by  law  to  be  ie^  it 
At  least  doea  not  controvrat  tbe  preanmptlcHi 
of  ri^t  acting  on  the  part  of  tbe  mperln- 
tmdeat  If  we  are  Isnorlng  tba  nde  that 
Jnrlsdlctlonal  facta  In  cases  of  this  nature 
Biut  affirmative  appear  on  tiie  face  ot  the 
xeeord,  our  Jnstltoticm  la  In  tbe  Supreme 
Court  dedalon  we  have  Juat  reviewed.  We 
cbeerfully  follow  that  dedalon  and  anilaud 
tbe  view  therein  e^reaaed  that  In  acbool 
matters  where  the  proceedings  are  conduct- 
ed by  plain  meOf  unlearned  in  the  law,  it 
wonld  be  absurd  and  most  unjust  to  require 
tschnlfsl  eEactneas.  A  aobstantial  compli- 
ance wlHi  Uie  law  Is  all  that  la  neceaaair* 
Tbe  Judgment  la  affirmed.  All  concur. 


BBBBTHILL  v,  SUPREME  TRIBE  OV 
BEN  HUR. 
(KaoMS  Caty  Ganrt  of  Appeals.  Miasonri. 
Nov.  21.  1910.) 

Appeal  and  Ebbob  {|  879*}— Nbw  Tbiai^ 
GsoniTDs — Insuffioibnot   of  Evidbncz — 

DlSCKETlON  OF  COUBT. 

Tb©  grant  of  a  new  trial,  where  the  evi- 
dence is  conflictine  on  the  sole  issue,  Is  within 
tbe  discretion  of  the  court  and  will  not  be  dis- 
tDibed  on  appeal. 

[Ed.  Notc—FoT  other  cases,  see  Appeal  and 
Brn».  Cent.  Dig.  H  3871-8873;  Dec.  Dig.  jl 

Appeal  from  Circuit  Oourt.  Hacon  Ooun^; 
Nat  M.  Bhtiton,  Judge. 

Action  by  Archie  R  Berryhlll  against  the 
Sopreme  Tribe  of  Ben  Hor.  From  an  order 
granting  a  new  trial  after  verdict  for  de- 
fendant, it  appeals.  AflHrmed. 

Joseph  Park,  for  amwllant  John  T.  Bark- 
er, for  respondent 

EtXISON.  J.  Thla  action  la  based  on  a 
beseflt  certificate  of  Insurance  on  the  life  of 
pbdntlira  wife,  and  payable  to  him  at  her 
death,  me  verdict  of  the  Jury  in  tbe  tflal 
oonrt  waa  for  the  defwidant  PlaintUTa  mo- 
tion for  a  new  trial  vraa  sustained,  and  there* 
npon  defraidant  ai^ealed  from  that  order. 

Tbe  cerUflcate  was  taken  out  by  Mrs.  Ber- 
tyhlU  in  October.  1906,  and  she  died  In  about 
tbree  montiu  thereafter.  January  19.  1909. 
The-  condition  oi  payment  of  fitie  certificate 
ma  that  she  should  be  a  member  of  the  as- 
sociation, in  good  atandlng,  at  the  lime  of 
bar  death;  and  the  queetton  at  ttie  trial  was 
blether  Om  waa  sucb  m«nber  at  tiiat  time, 
and  that  qoeatlon  waa  to  be  determined  by 
the  iBBne  mi^  aa  to  whether  idie  paid  dues 
for  the  month  of  December.  1908.  On  that 
lasoe  plalntitC  presented  a  receipt  In  evidence, 


abowlng  payment  for  that  montlL  Defiand- 
ant  attacbed  the  receipt  on  the  ground  that 
it  was  not  for  that  nuHith.  and  that  it  had 
been  altered  so  as  to  make  it  show  that  it 
was.  There  were  some  drcomstances  from 
whldk  it  could  be  infwred  that  it  was  not 
Intfflided  aa  a  receipt  for  that  montit;  but 
thcore  were  alao  drcumstaneea  from  which  it 
could  be  lirferred  timt  It  myat  have  ben  a 
receipt  tax  that  month. 

The  trial  court  haa  large  discretion  in 
granting  a  new  trial,  and  It  Is  plain  that  In 
the  forcing  state  of  the  evidmce  we  could 
not  inOOtj  onradves  tn  Interfering  with  that 
dJacretiim.  Qould  v.  St  John,  207  Ma  019, 
106  S.  W.  23;  Karnes  v.  Winn,  12B  Mo.  App. 
71Z 105  S.  W.  1098;  Ridge  v.  Johnaon,  120  Mo. 
App.  641,  107  S.  W.  1108;  Canterbury  v. 
K&miaa  aty.  180  Mo.  App^  1, 108  S.  W.  574. 

Tbe  order  granting  new  trial  la  affirmed. 
All  concur. 


LHUBN  V.  KANSAS  CITT  SODTHBBN 
RT.  CO. 

(Kansas  City  Court  <^  Appeals.  Missonrl. 
Nov.  21,  1910.  On  Rehearing,  Dec.  5. 19100 

1.  EVIDKNCK  (1  123*>— RKB  QE&tM, 

A  dectaratioD  by  a  conductor  to  a  station 
agent,  made  15  minutes  after  a  train  had  passed 
the  place  of  a  flre  set  by  the  engine,  that  the 
agent  had  twtter  send  the  sectionmen  up  the 
road  because  the  train  had  set  something  on 
firev  is  InadmiBslble  as  a  part  of  the  res  geata 
because  not  a  spontaneous  utterance  made  at 
the  time  of  the  hapiwning  of  file  event 

[Ed.  Note.— For  other  cases,!  see  EJvidenco» 
Cent.  Dig.  H  851-368;  Dec  Dig.  S  123.*] 

2.  Evidehcb  (I  248*)— AnuiBBlOiTS  BT  AoEim 
— Bfpbct. 

The  admlssloD  of  an  agent  binds  tbe  prin- 
cipal only  when  it  is  made  during  the  continu- 
ance of  the  agency  in  regard  to  the  transaction 
then  depending,  and  a  mete  recital  of  an  agent 
to  his  lurincipal  of  a  mischief  that  Is  past  is 
not  admissible  in  an  Issue  between  the  principal 
and  a  third  person,  and  ss  to  such  usne  the 
admission  is  oeairsay. 

[Ed.  Note.— For  other  cases,  see  EMdence. 
Cent  Dig.  §8  908-915;  Dee.  Dig.  |  243.*] 

3.  Evidence  (8  243*)  —  ADuisaxoNa  —  Bepobt 
OF  Railboad  Oonductob. 

As  a  railroad  owed  an  aHmttlBg  owner  tbe 
duty  not  to  set  out  a  flre  whidi  wonld  destroy 
his  property,  the  conductor  of  a  freight  train, 
in  advisit^  a  staticm  agent  to  send  sectionmen 
to  fi^t  a  flre  ^Ich  bad  been  set  by  Us  train, 
was  acting  In  the  performance  of  tba  duty  owed 
by  the  railroad  to  plaintiff,  and  bis  report  Is 
endence  in  the  nature  of  an  admission  tiiat 
the  locomodve  had  started  tbe  fira 

[Ud.  Note.— other  cases,  see  Evidence. 
Cent  Dig.  H  908-015;  Deo.  Dig.  |  243.*] 

On  Rehearing. 

4.  BAltBOAOa  (I  457*)— FiBxs— LiABiLrrr. 

Under  the  statute  making  a  railroad  com- 

Kny  liable  for  a  fire  set  by  sparks  emitted 
m  an  engine,  notwithstanding  any  precau- 
tion that  may  have  been  exercised  to  prevent 
the  occurrence,  trainmen  mnst  st  all  times  pre- 
vent the  spread  of  fires  set  out  by  sparks,  and 


Vw  eUMT  eases  see  aame  twle  and  seoUon  NUHBBR  tn  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  A  B^'r  loduea 
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it  la  a  da^  of  tialnmen  to  report  fires  set  coi 
its  risfat  of  way  to  tbe  Dearest  operator. 

[EM.  Note.— For  other  cases,  Bee  Railroader 
Cent.  Dig.  1  1661;  Dee.  Dig.  1  457.*] 

^peal  from  Olrcnlt  Gonrt,  Jackson  Coun- 
ty; Hermaan  Bromback,  Judge. 

Action  by  Frank  Lonen  against  the  Kan- 
sas City  Sovtbem  Railway  Company.  From 
an  order  granttog  a  new  trial  after  verdict 
for  defendant,  It  appeals.  Affirmed. 

Cyrua  Crane,  Gleorge  J.  Mersereau,  and 
Samuel  W.  Sawyer,  for  appellant  Reln- 
liardt  &  SchibBby,  for  respondent 

JOHNSON.  J.  This  action  la  for  damages 
resulting  from  the  destruction  of  plaintUTs 
bam  by  fire  aU^^ed  to  have  hem  stiirted 
by  one  of  d^endant^s  locomotiTes.  The 
Jury  returned  a  verdict  In  favor  of  defoid- 
anti  but  tbe  court  granted  plaintiff  a  new 
trial  on  the  ground  that  "the  court  erred 
In  rejecting  the  offer  by  plaintiff  to  prove 
tbe  r^rt  made  by  tbe  conductor  Otbson 
and  the  offer  to  prove  the  custom  of  train- 
men to  report  fires."  The  evidence  of  plain- 
tiff tends  to  show  that  hla  bam,  which  was 
in  the  country  and  near  d^endant's  rail- 
road, was  destroyed  by  fire  started  by  a 
spark  from  tiie  engine  of  a  passing  freight 
train,  while  the  evidence  of  defendant  Is 
opp<»ed  to  tbe  con(!Inslon  that  the  fire  orig- 
inated In  that  way.  In  support  of  his  con- 
tention, plaintiff  offered  evidence  to  show 
that  It  was  the  custom  of  trainmen  "to  re- 
port mishaps  and  fires  set  out  by  their 
trains  to  tb^  nearest  operator  or  station 
agent,"  and  that  pursuant  to  such  custom 
the  conductor  of  the  train  notified  the  agent 
at  the  next  station:  "Better  send  your  sec- 
tion gang  up  the  road.  I  think  we  set 
something  on  fire  there.  Better  send  them 
as  far  as  the  bridge  for  it  may  be  that" 
The  mllng  of  the  court  in  sustaining  de- 
fendant's objection  to  the  admission  of  such 
evidence  afforded  the  ground  on  which,  aft- 
erward, the  court  sustained  plaintiff's  mo- 
tion for  a  new  trial. 

The  sole  guestion  before  us  Is  whether  or 
not  the  report  of  the  conductor,  made  to 
d^eodant's  station  agent  16  minutes  after 
tbe  train  passed  the  place  of  the  fire.  Is 
competent  evidence  In  chief  on  the  Issue 
of  the  origin  of  the  Are.  Defendant  argues 
that  the  report  Is  hearsay;  plaintiff,  that  it 
falls  within  an  exception  to  the  hearsay  rule. 
Should  we  r^ard  this  report  as  a  mere 
narrative  of  a  past  event  made  by  an  agent 
(the  conductor)  to  his  principal  (the  def«id- 
ant),  we  would  agree  with  counsel  for  de- 
fendant that  It  is  pure  hearsay  and,  there- 
fore, not  admissible  In  evidence.  In  such 
case,  It  could  not  be  considered  as  a  part 
of  the  res  gestffi  nor  as  an  admission  against 
Interest 

It  could  not  be  of  the  res  gestie  because  it 
was  not  a  spontaneous  utterance  made  at 


tbe  time  of  tbe  bappoilng  of  the  event,  bat 
was  a  mere  btstorlcal  redtal  made  after 
an  oHwrtunlty  tm  reflection  bad  been  af- 
forded tha  narrator.  Wlgmore  on  Evidence, 
U  1747,  1749,  1750;  Buscbenberg  v.  RaU- 
road,  161  Mo.  70,  61  8.  W.  626;  Koenlg  r. 
Railroad,  178  Ho.  608,  7S  S.  W.  637;  Red- 
mon  V.  RaUroad,  ISS  Mo.  1,  84  8.  W.  26,  lOS 
Am.  St  Rep.  658;  Frye  v.  Railroad.  200 
Mo.  877,  98  8.  W.  506)  8  Ij.  R.  A.  (N.  S.) 
1069.  It  could  not  be  considered  as  an  ad- 
mission of  the'  defendant,  since  "Qie  admis- 
sion or  declaration  of  bis  agoit  binds  tbe 
principal  <nil7  when  it  is  made  during  tbe 
contlnnance  of  tbe  agency  In  r^ard  to  tbe 
transaction  then  depending."  Redmon  v. 
Railroad,  sioinL  And  tbe  mere  recital  an 
agent  to  bis  principal  of  "a  miscblef  that 
la  past  and  gone"  has  no  evidoitiaTy  value 
in  an  issue  between  the  principal  and  a 
tbtrd  person.  As  to  an  issue  of  that  char- 
acter it  ts  hearsay. 

But  tbe  vital  fault  of  def^dant's  posi- 
tion lies  in  the  fact  that  the  report  In  ques- 
tion cannot  be  regarded  as  an  historical 
narrative,  but  If  the  facts  sought  to  be  prov- 
ed by  plaintiff  are  tme,  must  be  b^d  an 
act  of  the  conductor  performed  In  the  line 
of  duty  in  a  transaction  then  d^>endlng. 
D^endant  owed  plaintiff  the  duty  not  to 
set  out  a  fire  that  would  bum  his  bam,  and 
If  sparks  from  its  locomotive  started  a  fire 
which,  if  unchecked,  would  consume  the 
barn.  It  was  the  duty  of  defendant  to  exert 
itself  to  prevent  such  injury.  The  conduc- 
tor. In  reporting  the  fire  and  in  advising  the 
station  agent  to  send  sectlonmen  to  fight 
it  was  acting  In  the  performance  of  a  duty 
defendant  owed  plaintiff,  and  his  report  Is 
evidence  In  the  nature  of  an  admission  that 
the  locomotive  had  started  tbe  fire.  While 
the  facts  of  the  present  case  diffw  In  some 
respects  from  those  before  the  Supreme 
Court  In  Phillips  v.  Railroad,  211  Mo.  419, 
111  S.  W.  109,  17  L.  R.  A.  (N.  S.)  1167,  124 
Am.  St  Rep.  786,  we  think  tbe  rale  of  that 
case  applies  to  this. 

The  court  erred  In  excluding  the  evidence 
and  was  right  in  granting  a  new  trial. 

Tbe  judgment  la  affirmed.    All  concur. 

On  Rehearing. 

BROADDUS,  P.  J.  The  rehearing  was 
granted  in  this  case  upon  the  theory  that 
our  former  opinion  was  In  conflict  with 
Kenney  v.  Railroad  Company,  70  Mo.  252. 
Upon  further  consideration  we  hare  come 
to  the  conclusion  that  there  is  no  such  con- 
flict. In  the  Kenney  Case  It  is  held  that 
"It  was  not  In  the  line  of  the  employment 
of  defendant's  servants  and  no  more  their 
duty  to  extinguish  the  fire  on  defendant's 
right  of  way  set  out  by  eparks  from  one  of 
its  ^iglnes  than  that  of  any  other  person 
who  saw  It"  While  the  writer  before  whom 
tbe  case  was  tried  held  differently  and  has 
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not  changed  hla  opinion,  the  dlffermoe  of 
opinion  Is  no  longer  a  matter  of  any  ocm- 
KQDence,  u  the  holding  can  haTo  no  applica- 
tion to  thta  or  any  other  cue  that  may 
arlM  InvolTlng  the  same  qoeatlon.  When 
that  case  was  determined,  our  present  Bta^ 
nte  making  railroad  companies  liable  for 
the  destrnctlon  of  propwty  of  adjacent  own* 
OS  hy  Are  set  out  by  sparks  tnm  the  en- 
cloes  or  otberwlM  was  not  enacted.  The 
eoart  tesee  ita  coneloBltm  on  the  ground 
that,  notwlthstandtng  the  defoidanta  may 
hiTe  set  out  Oie  fire  by  aperke  emitted  trtm 
one  (tf  Its  engines,  yet,  as  the  company  had 
ptoTlded  Its  engine  with  the  best  apAA  ar- 
resten  In  use.  It  was  not  guUty  of  neglS- 
gence  In  setting  out  the  fire;  therefore  It 
owednodaty  toanyoneto  extlngqlah  It  Un- 
der our  statute  bowerer,  the  defendant  was 
liable  If  the  fire  was  Ignited  by  qni4»  «nl^ 
ted  tnm  rate  of  Its  engines,  notwithstand- 
ing any  precaution  It  mi^  bare  awdsecl  to 
PKreot  socb  an  occurrence;  therefWe  It  was 
the  doty  ot  its  agents  and  somuate  at  all 
times  to  prevent  the  qtread  of  fires  so  set 
oat  And  It  was  a  duty  wfaldi  It  owed  to 
plahittff,  and  to  all  tbe  owners  of  property 
adjacent  to  its  rl^t  ot  way  In  order  that 
the  loss  ml^t  be  minimized  as  much  as 
possible.  And  tbm  Is  no  donbt  but  what 
the  defMdant  company,  In  order  to  protect 
Itself  as  mnch  as  possible  from  the  payment 
of  damages  occasioned  by  fires  set  out  by 
Its  engines,  made  It  Uie  duty  of  its  train- 
men to  r^rt  fires  set  out  by  Ita  trains  to 
tbn  Dearest  operator  or  station  agent.  And 
it  was  such  a  custom  as  any  ordinarily  pru- 
dent company  would  adopt  under  similar  dr- 
cnmstances. 

Wbat  baa  been  said  In  our  former  opinion 
we  reassert  with  renewed  confidence^  that  it 
nntalns  the  law  of  the  case. 

Affirmed.   All  concur. 


TALBOTT  T.  ORBAT  WBSTRRN  PLA8- 
TBB  GO. 

(KansaB  <3ty  Ooait  of  Appeals.  Ulasoari.  Nor. 
7,  ima   Rehearing  Denied  Dec.  6. 1910.) 

1.  MAuciora  Pbosecutioiv  H  16*)— Waoiro- 
rcL  Suit. 

A  party  against  whom  an  ordinary  action 
is  brought  cannot  recover  damages  in  addition 
to  costs  therefor,  however  Ill-founded  or  wrong- 
ful the  action  may  have  been. 

[Ed.  Note.— For  other  cases,  see  Malicious  Pros- 
ecution. Ge&L  Dig.  SI  10-22;  Dec.  pig;  f  16.*] 

2.  HiXICIOnS  PlOflWUTIOK  (t_16*)— OlTIL  Ao- 

TtON— IDEjeiciifTS— Hauob— WAirr  of  Fbob- 

ABU  CAUSK. 

An  actiou  for  nanciooa  tmwecutioD  of  a 
thil  salt  cannot  be  Mintained,  In  the  absenoe 
at  proof  of  malice  and  want  of  probable  cause. 

[Bd.  Note.-Tor  other  easa^  see  Malldous 
PraaentieD.  Gent.  Dig.  |  21;  i>ea  Dig.  1 16.*] 

3.  ATTAOHlCBIfT  tt866*)~WBOMOrUZ.  AlTACH- 
UBITT— AOTDAI.  DaH  AOES— E^JUEN'ra, 

An  action  for  wrongful  attachment  may  be 
loalntained  for  actual  damages  without  refei^ 


ence  to  whether  a  bond  bad  been  given,  and 
without  proof  of  malice  and  the  want  <rf  proba- 
ble cause. 

[Ed.  Note.-~For  other  cases,  see  Attachment. 
Cent  Dig.  S  1318;  Dec  Dig.  |  856.*] 

4.  ATiAOHUEifT  (S  376*)— WaoHOim.  AriACB- 

ICENT— EZJQCENTS  OF  DaHAOE. 

In  an  action  for  wrongful  attachment,  Inde- 
pendent of  a  bond,  plaintiff  may  Eecover  as  part 
of  the  actual  damages  sustained,  expenses  of 
preparation  for  trial,  attorney's  fees,  etc. 

[Ed.  Note. — For  other  cases,  see  Attaclunent, 
Oeut  Dig.  <  1886;  Dec.  Dig.  S  876.*] 

5.  ATTAomiiKT  <|  OTS*)— WBoirarnii  Ateaoh- 
lOERT— Plbadhto  ahd  Pboof. 

Where,  In  an  action  for  wrongful  attach- 
ment, the  petition  unnecessarily  alleged  that  the 
writ  was  maliciously  issued  without  probable 
cause,  proof  of  the  wrongful  attachment  would 
entitle  plaintiff  to  recover  actual  damages,  with- 
out evidence  of  malice  or  want  of  probable 
cause. 

[Eld.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  {  1358;  Dec  Dig.  {  378.*] 

Appeal  from  Circuit  Court,  Clay  County ; 
Francis  U.  Trimble,  Judge. 

Action  by  Dudley  Talbott  agaluet  the  Oreat 
Western  Plaster  Company.  Judgment  for 
defendant,  and  plaintiff  ajnteals.  Reversed 
and  remanded. 

Andrew  V.  Srans  and  Geo.  H.  BngUsb, 
Jr.,  for  appellant  William  C  Forsee  and 
M.  SL  Lawsm.  for  respradent 

SLUSON,  J.  Plaintlfl*s  action  Is  founded 
on  a  petition  for  maUdous  prosecution  of 
a  salt  by  attadunest  The  Judgment  in  the 
trial  court  ms  for  the  defmdant  Tbe  case 
was  before  us  on  a  ft>rmer  appeal  and  wUl 
be  found  reported  In  86  Uo.  App.  008. 

It  appears  tbat  dtfradant  Instituted  an 
action  1^  attadunent  against  i^Intlff  co  tbe 
19tb  day  of  July,  1896,  before  a  Justice  of 
the  peace,  and  that  afterwards  on  the  ist 
day  of  S^)t«nber  of  that  year  defoidant 
dismissed  the  attachment,  and  It  was  accord- 
ingly dissolved.  It  further  appears  that  be- 
fore the  attadkment  writ  was  lasned  defend- 
ant filed  tbe  proper  and  necessary  statutory 
bond.  On  tbe  trial  (without  a  Jury)  from 
which  this  appeal  was  taken  tbe  court  gave, 
at  piaintlfTs  instance,  two  Instructions  per- 
mitting his  recovery,  if  defendant's  act  was 
prompted  by  malice  and  was  without  prob- 
able cause.  But  the  court  refused  a  third 
instruction  asked  by  him  which  allowed  a 
recovery  merely  for  a  wrongful  attachment, 
without  regard  to  malice  or  probable  cause, 
and  then  found  for  defendant.  From  such 
finding  we  assume  the  court  concluded  tbat 
the  evidence  did  not  make  a  showing  of  mal- 
ice, and  Id  refusing  plalntlfTs  third  instruc- 
tion tbe  court  has  ruled  that  no  action  for 
damages  lies,  where  the  attachment  hi  sued 
out  without  malice  and  want  of  probable 
cause,  although  It  be  wrongfully  procured, 
and  tbat  damages  for  a  mere  wrongful  at- 
tachment can  only  be  recovered  by  an  action 
on  the  attachment  bwd. 
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The  law  la  dear  that  In  ordinary  actions 
tbe  party  against  whom  the  action  la  brought 
cannot  recover  damages,  however  lll-foanded 
and  wroncfol  the  action  may  hare  been. 
Payment  of  costs  seems  to  be  tbe  only  lia- 
bility resting  upon  a  defeated  plaintiff.  It 
is  likewise  tme  that  In  an  action  for  mali- 
cious prosecution  of  a  civil  suit  there  mast 
be  proof  made  of  malice  and  want  of  prob- 
able cause.  €han)e  v.  Johnston,  59  Mo.  657 ; 
Stubbs  V.  MulhoUand.  168  Mo.  47,  67  8.  W. 
650.  The  mere  wrongful  bringing  of  the  ac- 
tion complained  of  will  not  sustain  a  case 
for  malicious  prosecution.  That  is  to  say, 
if  one  asserts  and  stands  upon  a  right  to 
maintain  an  action  for  malldous  prosecu- 
tion, he  will  fail  if  he  goes  no  further  than 
to  prove  the  prosecution  was  wrongful.  The 
cases  cited,  and  others  of  like  character  from 
this  state,  go  no  further  than  that 

But  we  have  a  difiterent  question  from 
that  The  basis  of  plaintiffs  case  is  not  that 
defendant  prosecuted  an  ordinary  action 
against  him,  but  that  be  instituted  an  ex- 
traordinary action,  in  aid  of  the  principal 
one,  by  suing  out  an  extraordinary  writ  of 
attachment,  whereby  he  seized  plaintiff's 
prof)er^.  We  have  not  been  referred  to  a 
case  in  this  state  which  decides  that  an  ac- 
tion for  a  wrongful  attadmient  cannot  be 
maintained.  On  tbe  contrary,  the  right  was 
asserted  by  the  St  Loula  Court  of  Appeals 
in  an  opinloiF  by  one  of  the  most  distin- 
guished members  of  that  court  Ju<^  Bom- 
baner.   Fry  t.  Estes,  52  Mo.  App.  1. 

In  other  states^  the  cases  are  not  in  har- 
mony. In  .  Lindsay  v.  Lamed,  17  Mass.  190, 
and  Wilcox  t.  McKenzle,  75  Ga.  73,  and  per- 
haps some  others,  it  is  held  that  no  action 
can  be  maintained  for  merely  wrongfully 
procuring  an  attachment,  and  that  the  only 
Instance  in  which  a  plalotlff  In  attachment 
can  be  held  liable  is  when  he  takes  out  the 
attachment  la  malice  and  wltboat  probable 
cause.  These  courts  seem  to  lose  alsbt  of  a 
distinction  between  a  mistaken  or  wrongful 
prosecution  of  a  suit  and  a  wrongful  sei- 
zure and  detention  of  one's  proswrty  by  ex- 
traordinary process;  at  least  they  do  not 
refer  to  such  distinction.  They  argue  that 
as  nothing  but  costs  can  be  put  against  a 
plaintiff  who  is  nnaucc^ful  in  his  suit  so 
nothing  more  serious  should  result  to  him 
if  he  proceeds  wrongfully,  without  malice, 
to  sue  out  extraordinary  process  in  aid  of 
his  suit  and  thereby  seize  the  defendant's 
property. 

In  other  states  an  action  for  damages  for 
wrongful  attadiment  Is  directly  sanctioned. 
McLaughlin  T.  Davis,  14  Kan.  168;  Half 
T.  Curtis,  68  Tex.  640,  5  S.  W.  451 ;  Sanders 
V.  Hughes,  2  Brev.  (S.  a)  496;  Benkert  v. 
Elliott  79  Tenn.  236;  Jerman  v.  Stewart 
{C  C.)  12  Fed.  280;  Kirksey  V.  Jones,  7 
Ala.  622;  Donnell  t.  Jones,  18  Ala.  490» 
48  Am.  Dec  69. 

It  to  a  part  of  tbe  argumoit  bj  those  ds- 


nylng  the  rl^t  to  the  action,  unless  the  act 
was  malldous  and  without  probable  cause, 
that  the  law  recognizee  tbe  luiyment  of  costs 
as  the  only  pouiahment  for  ill-founded  at- 
tachments and  as  a  deterent  to  hasty  sei- 
zures, on  the  ground  that  if  one  were  liable 
to  any  other  damage,  the  hazard  would  be 
too  great  and  many  would  prefer  to  lose 
Just  claims  rather  than  take  the  risk.  Th&t 
reasoning  might  be  of  some  force  if  It  were 
not  that  by  the  terms  fif  the  law,  where  at- 
tachment bonds  are  required,  as  by  our  stat- 
ute, an  attaching  plaintiff,  who  falls  In  the 
attachment  is  made  liable  on  the  bond  for 
a  wrongful  attachment  regardless  of  any 
anestion  of  malice  or  probable  cause.  So 
that  practically,  the  question  Is  merely  one 
of  procedure;  and  not  one  of  fundamental 
right  shielding  an  attaching  creditor  from 
the  risk  of  mistake  In  taking  out  the  writ 
and  laying  hold  of  his  debtor's  property.  If 
such  creditor  may  be  sued  on  his  attachment 
bond  and  damages  recovered  for  a  merely 
wrongful  attachment  why  may  not  the  ac- 
tion be  brought  on  the  case  and  recovery 
had  for  the  same  thing?  Why  should  he  be 
compelled  to  sue  upon  the  bond?  Suppose 
the  bond  was,  for  some  reason.  Invalid? 

In  Half  r.  Curtis,  supra,  the  court  re- 
ferring to  the  trial  of  that  case,  said:  "The 
appellants  asked  the  court  to  instruct  the 
Jury,  in  effect  that  the  apf)ellee  was  not  en- 
titled to  recover  even  actual  damages,  if  the 
attadiment  was  not  malldous  and  without 
probable  clause,  though  they  might  believe 
that  the  writ  was  wrongfully  sued  out  and 
levied.  This  diarge  the  court  refused  to 
give.  •  •  •  The  province  of  the  attach- 
ment bond  is  to  give  security  to  the  defend- 
ant on  which  he  may  rely  If  the  attachment 
be  wrongfully  sued  out  and  as  to  tbe  sure- 
ties Is  tbe  foundation  of  their  liability.  Not 
so,  however,  as  to  the  plaintiff,  who  wrong- 
fully avails  himself  of  process  which  Is  too 
often  used  for  purposes  and  in  cases  never 
contemplated  hy  law.  As  against  a  plaintiff 
using  such  process,  the  basis  of  his  liability 
is  its  abuse  or  wrongful  use  whereby  a  de- 
fendant Is  deprived  of  the  use  and  posses- 
sion of  his  property,  or  it  may  be  of  the 
property  Itself." 

In  Sanders  t.  Hughes,  supra,  the  court 
said  that  "the  plaintiff  is  not  bound  to  sue 
upon  such  bond,  for  any  Injury  he  may  sus- 
tain for  suing  out  the  attachment  But  be 
may  sue  at  common  law.  Hie  bond  was  in- 
tended as  additional  security." 

In  McLaughlin  v.  Davis,  supra.  Justice 
Brewer  says  (Italics  ours) :  "In  a  petition  to 
recover  damages  for  the  wnmgful  issue  of  an 
attacbmeat  It  Is  unnecessary  to  aver  a  want 
of  probable  cause  for  the  suing  out  of  the  a^ 
tachment  A  party  Is  raitiUed  to  an  attach- 
ment  only  when  certain  facta  evfot,  not  when 
there  is  probable  cause  to  believe  they  exist 
If  th^  do  not  exist  tiie  attachmoit  Is 
wrongfully  issued,  and  the  party  caoslng  tt 
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to  Imam  Ii  Uftbto  for  all  the  damages  aefuallv 
nutalned.  Nor  li  It  neec— ary  In  aadi  caae 
to  aet  oat  or  me  on  Cho  nndertaklng." 

A  genearal  statement  of  the  law  Is  made  In 
S  Am.  ft  Bnff.  Bnc7>  of  Law  (2a  Ed.)  246, 
as  foQowB:  "In  a  fenr  Jarisdlctlons  it  la 
maintained  ttiat  to  gtre  an  attachment  de- 
fendant a  tight  of  action  for  the  wrongful 
suli^  ont  of  an  attachment,  Independently 
of  statute  and  not  under  the  attachment 
bond,  proof  of  malice  la  necessary.  But,  the 
more  prevalent  mle  Is  tiiat  the  attadunmt 
defoidant  has  a  right  of  acUon  not  tmsed 
upon  the  bond,  but  sounding  In  tort  for  an 
attiidUMnt  merely  wrongfuL"  8e^  also, 
Shlnn  on  Attachment,  |  960: 

Our  condnsion  Istiiat  an  acdon  for  wrong- 
fid  attachmmt  may  be  maintained,  for  ac- 
tnal  damage^  wltbont  reference  to  wbether 
a  btmd  has  been  given,  and  wltbont  proof 
(tf  Diallce  and  want  of  probable  cause. 

But  it  is  said  hy  counsel  that  our  holding 
was  to  tiie  contrary  whoi  the  cause  was  here 
on  the  other  appeal.  That  view  is  a  mis- 
conception of  the.  opinion,  for  it  is  express- 
ly stated  by  Jndge  Broaddus,  at  page  S66 
of  the  report,  that  if  one  falls  in  his  attach- 
ment, he  will  be  Uahle  for  the  actual  dam- 
age sustained. 

But  It  is  earnestly  urged  that  if  the  fore- 
woiag  view  should  be  conceded,  the  refused 
taistmctlon  was  erroneous  in  that  It  author- 
lied,  in  estimating  actual  damages,  the  al- 
lowance of  reasonable  and  necessary  ex- 
penses of  the  trial,  Induding  attorney's  fees. 
The  ground  tak^  is  that  If  an  action  for 
wrongful  attachment  may  be  sustained  the 
measure  of  damages  would  be  confined  to  the 
Ion  of  property  rights,  etc.,  but  wohld  not 
hidnde  expoise  ct  trial,  attorney*!  fees.  etc. 

A  ctmsideTatlon  of  this  point  Involves  a 
partial  repetition  of  what  has  been  already 
written.  We  have  stated  that  In  ordinary 
cases  costs  are  all  that  a  plaintiff  may  re- 
cover in  addition  to  compensation  for  prop- 
erty loss,  and  we  have  stated  that  such 
cases  were  to  be  dtstingulshed  from  this. 
This  case  fvesents  a  consideration  of  tlie 
damages  arising  from  a  wrongful  attach- 
mait  Hie  extraordtnaxy  process  of  attach- 
mmt  is  allowed  by  statute,  and  that  statute 
(sections  870,  372,  Rev.  St  1809  [Ann.  St 
1906,  pp.  479,  482])  recognizes  and  anthor- 
Iks  damages  b^ond  costs  of  the  action.  It 
■uthorfzee  and  allows  expense  of  prepara- 
tlni  for  trial,  attom^'s  fees.  etc.  State, 
to  Use,  V.  Beldsmeler,  W  Ha  226.  231 ;  State 
ex  reL  T.  Ooodhue,  74  'Mo.  App.  162. .  And 
leiialres  that  the  paymmt  of  such  damages 
shall  be  secured  1^  bond  witii  saretles. 
The  fact  that  the  statute  requires  the  pay- 
ment of  such  damages  to  be  secured  does 
not  affect  or  restrict  the  right  to  recover 
tbem.  'SbB  right,  though  given  along  with 
the  regnlremoit  of  a  bond.  Is  given  Inde- 
pendoitiy  of  the  bond.  It  could  not  be  said. 


and  dtfendant  does  not  say,  that  expenses 
and  attorney's  fees  could  not  be  recovered 
wen  this  an  actlcoi  on  the  bond.  If  re- 
coverable on  the  bond,  th^  may  be  on  the 
case  without  the  bcntd;  for  the  bond  does 
not  bring  into  exlstoue  the  rl^t  to  the 
damages— it  merely  secures  their  payment 
So  it  will  be  observed  from  reading  the  au- 
thorities from  whldikwe  have  quoted  that 
it  is  expressly  stated  the  rl^t  to  the  dam- 
age does  not  depend  upon  the  bond,  nor  to 
the  action  being  brought  thereon. 

The  petition  In  this  case  was  denominat- 
ed an  action  fbr  malicious  attachment,  for 
the  reason  that  it  included  all^atlons  of  the 
writ  being  prosecuted  maliciously  and  with- 
out probable  cause.  But  in  a  case  of  this 
nature  those  allegations  merely  characterise 
the  act  and  aggravate  the  damages.  The 
wrongful  attacbmwt  may  exist  without  mal- 
ice and  probable  cause;  and  proof  ot  a 
wrongful  attachment  will  sustain  the  action, 
though  there  be  no  evidence  of  malice  and 
want  of  i^hable  cause ;  a  failure  of  proof 
of  the  latter  elements  depriving  the  plaintiff 
of  anything  more  than  actual  damages.  The 
foregoing  dlvoses  of  the  principal  point 
made  In  the  britfs  and  ai^nment,  and  upon 
which  it  was  determined  In  the  trial  court 

But  defendant  makes  a  suggestion  which 
it  contends  should  preclude  plaintiff  from 
any  complaint  at  all,  and  that  Is  that  plain- 
tiff was  not  the  owner  of  the  proper]^  at- 
tached. It  appears  that  the  property  was 
capital  stock,  and  plaintiff  had  sold<U,  where- 
by he  became  lia^ile  on  a  warrant  of  ti- 
tle, that  he  took  a  note  for  the  purchase 
price,  holding  the  stock  as  security  for  the 
note,  and  that  he  dtf  Ivered  both  the  stock 
and  the  note  to  another  party  as  collateral 
security  for  a  note  he  owed  the  latter.  We 
will  not  go  Into  the  matter  in  this  court, 
since  the  trial  court  is  the  place  to  first 
make  ttie  Issues.  In  so  far  as  we  are  in- 
formed as  to  the  matter,  It  would  perhaps 
be  well  If  the  petition  were  amended,  setting 
out  the  facts  as  to  ownership  or  the  prop- 
erty rl^t  Id  the  .plaintiff. 

The  Judgmait  iB  reversed,  and  the  cause 
remanded.   AB  concur. 


TALLENT  v.  FITZPATRIOK  et  al. 
(Eanias  dty  Court  of  Appeals.  Missouri. 
Nov.  21,  J9ia) 

Courts  (|  231*)— .\ppellatb  JuBiSDionon— 
Title  to  Real  Estate. 

Where  an  action  is  brought  for  the  cancel- 
lation of  a  deed,  thereby  taking  the  title  to 
land  out  of  the  defendant,  it  involves  the  title 
to  real  estate,  and  as  appeal  lies  to  the  Supreme 
Court. 

[Ed.  Note. — For  other  esses,  see  Oonrta,  Gent 
Dig.  S  657 ;  Dec.  Dig.  |  231.*] 

Appeal   from  Circuit   Court,  Buchanan 

County;  C.  A.  Mosman,  Judge. 


■Tor  oOmc  mm      asnw  tephj  and  sectloD  NUHBBR  In  Dee.  Dig.  *  Am.  Dig.  Ker  No.  Series  ft  Rep'r  lBd««s 
132  8.W.-2 

Digiiized.by  Go( 


18 


UB  SODTHWBSTHKN  BEFOBTBR. 


(Uo. 


Action  by  Theresa  Tallent  against  Louisa 
ntzpatrlck  add  otben.  Fnun  a  decree  for 
plaintiff,  defendants  a|q>eaL.  Trangferred  to 
the  SoprMua  Court 

Btewstw,  Forrdl  ft  Mayer,  for  fli^>^ant8. 
John  8.  Bc^er,  for  reqwndent 

ELLISON,  J.  This  action  represents  a 
contest  betwieen  the  heirs  of  John  Kalsw  for 
title  to  real  estate  In  the  dty  of  St  Joseph. 
It  appears  that  he  died  lesTli^  a  widow, 
and  idalntlff  and  defwdant  as  his  dilldren, 
and  that  hy  his  will  he  1^  his  property  to 
his  wife,  Margaret  for  her  natnral  life,  but 
with  an  additional  provision  that  she  should 
haTe  full  power  to  sell  and  convey  the  lands 
at  any  time  that  she  thought  best  and  that 
would  be  for  her  best  Interest.  After  his 
death  the  widow  deeded  the  real  atate  tn 
controversy  to  defendants,  and  plaintiff,  as 
one  of  John  Kaiser^  heirs,  broui^t  the  pres- 
ent action  to  set  aside  and  cancel  those 
deed^  thus  taking  the  title  out  of  defend- 
ants. The  decree  of  the  trial  court  was  for 
the  plaintiff,  canceling  the  deeds,  and  de- 
fendants annealed  to  this  court  ' 

The  cause  directly  InTolves  the  title  to 
real  estate  and  the  appeal  should  have  been 
taken  to  the  Supreme  Court  It  will  there- 
fore be  transfwred  to  that  court  All  con- 
cur. 


STATE  ex  rel.  CNDBATOB  MINING  &  IN- 
VESTMENT 00.  V.  WBBB  CITY  &  OAB^ 
TERTILLE  FOUNDBT  &  MACHINE 
WORKS  et  al. 

(Springfield  Court  of  Appeals.  Missonri.  Nov. 
10,  19ia   BehearlBg  Denied  Dee.  6,  ISIO.) 

1.  APPUI.  ARD  BBBOB  (S  0^*)— ADHISSIONa 

in  Bill  or  Exckptiohs— Oonclusiveness. 
An  admission  in  the  bill  of  exceptiona,  in 
an  action  en  an  attachment  bond,  that  judgment 
obtained  before  a  Justice  In  the  attachment  ac- 
tion waa  afflrmed  hf  the  <drenlt  court  and  be- 
came final  apon  appellant's  failnre  to  prosecute 
its  appeal  bound  appellant,  so  that  it  could  not 
claim  on  appeal  In  Uie  action  on  the  bond  that 
there  had  not  been  a  final  >adjadication. 

CDd.  Note.— -For  o^er  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2862;  Dec.  Dig.  |  082.*] 

2.  ATrACBUiTT  a  800*)  —  BoiTDS  —  AonoH  — 
Proof. 

In  an  action  on  an  attachment  bond  for 
wrongfully  attaching  relator's  pump,  in  which 
damages  were  claimed  for  the  flooding  of  its 
mine  by  tbe  pamp  l>eing  stopped,  it  was  bound 
to  prove  that  the  attachment  stopped  the  pump, 
resulting  in  tbe  mine  being  flooded. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  |  1273 ;  Dec  Dig.  S  850i*] 

3.  ATTACHKENT    (|  350*)— BONDS— ACTIOHS— 

SumomcT  OF  evidence. 

In  an  action  on  an  attachment  bond  for 
wroogfolly  attaching  relator's  mine  pump,  evi- 
dence held  to  show  that  the  pump  was  out  of 
repair  at  the  time,  so  that  its  attachment  did 
not  result  in  flooding  the  mine. 

lea.  Note.— For  other  cases,  see  Attadmient, 
Cent  Dig.  S  1277;  Dec.  Dig.  8  350.*] 


Appeal  fnnn  Circuit  Ooort  Jaqper  County  ; 
David  E.  Blair,  Judge. 

Action  by  the  Stat^  on  the  ration  of  th& 
Endeavor  Mining  ft  Investment  Comiftiny, 
against  the  Webb  City  ft  Cart^rvllle  Foundry 
ft  Machine  Works  and  another.  From  a 
judgment  for  rdator,  defoidants  appeal. 
Bevtfsed  and  ronanded  unless  a  remittitur  Is 
filed,  in  whkb  event  Judgment  Is  afltamed. 

L.  B.  Bates,  for  arodlanti.  O.  W.  Blair, 

for  respondent 

GBAT,  J.  This  Is  an  action  by  the  re- 
8lA)Ddent  against  the  appellants  on  an  attach- 
ment bond.  On  June  10,  1909,  tbe  appel- 
lant the  Webb  City  ft  Cartervllle  Foundry 
ft  Machine  Works  commenced  a  stilt  by  at- 
tachment before  a  Justice  of  the  peace,  In 
Jasper  county,  against  the  Prudential  Min- 
ing Company.  Tbe  statutory  affidavit  and 
bond  were  filed,  and  the  appellant  Loomis 
signed  the  attachmrat  bond  as  surety.  The 
writ  of  attachment  was  Issued  and  the  con- 
stable seized  certain  mining  machinery 
situated  on  a  mining  lease  owned  by  tbe  re- 
spondent Included  In  tbe  machinery  at- 
tached was  a  boiler  and  pump  used  by  tbe 
relator  In  pumping  the  water  out  of  its 
mine.  The  relator  filed  an  luterplea,  and  on 
trial  before  tbe  justice  was  successful  In 
obtaining  a  Judgment  The  cause  was  ap- 
pealed to  the  circuit  court,  and  on  motion 
of  the  relator  the  Judgment  was  affirmed. 

The  app^lants  contend  that  at  the  time 
this  suit  was  commenced,  there  had  not  been 
a  final  adjudication  of  the  interpleader 
case.  There  Is  contained  in  the  bill  of  ex- 
ceptions an  admission  In  writing  relating 
thereto,  as  follows:  "That  the  said  appel- 
lant failed  to  prosecute  Its  said  appeal  as 
required  by  law,  and  thereafter  the  Judgment 
of  the  said  Justice  of  the  peace  was  affirmed 
by  the  circuit  court  and  became  final,  as  al- 
leged in  plaintiff's  petition."  The  appellants 
are  bound  by  that  admission. 

In  tbe  plaintlfTs  petition  are  Items  of  al- 
leged damages  In  the  sum  of  $206,  Includ- 
ing attorney'^  fees,  exposes,  etc.  The  re- 
spondent obtained  a  verdict  on  trial  In  the 
circuit  court  before  a  Jury  In  the  sum  of 
$185.  In  the  Items  making  up  respondent's 
claim  in  this  case,  the  following  is  found: 
"The  said  steam  boiler  was  being  used  in 
connection  with  plaintiff's  lead  and  sine  mine, 
and  its  seizure  stopped  the  pumping  of 
water  from  said  mine  and  caused  water  to 
flood  its  mine,  damaging  the  water  line  and 
stopping  its  mining  operations  for  a  period 
of  four  days,  to  Its  damage  In  the  sum  of 

The  appellants  claim  there  Is  no  testimony 
authorizing  a  verdict  for  any  part  of  this 
item.  This  is  the  only  remaining  point  In 
tbe  case  to  be  determined.  The  testimony 
sliows  that  the  pump  In  question  was  near 
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the  bottom  <tf  the  abaft  on  tbe  relator's  lease; 
that  the  same  bad  not  been  operated  from 
about  the  10th  day  of  April,  1900,  ontll  after 
the  1st  of  June  ot  that  year;  that  on  or 
about  the  lOtb  of  April,  1909,  anottwr  com- 
panr  was  operating  the  pn^vtr  and  was 
making  aiKiie  repairs  on  the  pomp.  At  tluit 
tinK  that  ctnnpauy  was  using  gas  for  fnel, 
and  for  some  reason  the  gas  company  refused 
to  fornlsh*  gas,  and  the  cou^ny  eeaaed  Its 
operatlona,  and  the  pnmp  was  left  In  the 
ground  without  the  repairs  being  made. 
Some  ttane  after  the  relator  went  Into  the 
ground  and  found  the  water  about  "TWot-top 
deqi"  and  near  the  ti^  of  the  pnmp,  and 
the  pump  was  In  bad  otmdltlon,  and,  while 
It  could  be  operated,  there  Is  no  testimony 
that  the  pump  was  saffldfint  to  handle  the 
wata  ex  to  keep  It  from  rising  In  the  mine. 
On  the  10th  of  Jane  the  attaAmott  salt 
iras  commenced,  and  about  the  ISth  of  June 
acTangoBentB  wwe  made  1^  whlcih  the  relat- 
or was  permitted  to  take  pogBcealon  of  flie 
maddnery  and  operate  It  The  evidence 
ibowB  at  tttat  time  the  water  was  over  the 
pomp  so  that  It  could  not  be  successfully 
opemted. 

The  relator  offered  as  a  witness  a  Mr. 
EeUey,  who  went  into  the  ground  after  tbe 
property  had  been  redelivered  to  the  re- 
lator and  examined  the  pump  and  repaired 
It  He  tertlfled  that  wben  he  went  Into  the 
gromid  the  pump  was  In  sudi  bad  condi- 
tion that,  It  would  not  handle  tbe  watw,  and 
that  the  water  was  gradually  gaining  on  the 
pompu  The  witness  testified  that  the  old 
company  left  the  pump  In  such  bad  conditio^ 
ttiat  the  rtdator  could  not  do  much  with  It, 
and,  had  it  not  been  for  that  condition,  It 
would  baTe  pumped  all  right. 

Tbe  idiyslcal  flicts  of  the  case  are  against 
the  relator.  Tbe  erldenee  ahovs  no  rainfall 
during  the  time  the  attachmoit  was  on  the 
property,  and  that  from  tbe  10th  of  April 
imtU  the  1st  ot  June  the  pump  had  not  been 
operated,  and  the  water  had  only  come  up 
about  two  feet  in  the  mln^  but  as  soon  as 
tbe  attedmiait  was  run,  and  during  the 
four  or  five  days  It  was  on  the  property,  the 
mter  flooded  In  the  mine  to  a  greater 
dqith  than  it  had  during  the  two  months 
PKTlous  thereto.  There  is  no  testimony 
eiplainlng  that  jihoiominal  situation. 

To  prore  the  damages  sued  for  in  this  item, 
it  waa  necessary  tor  the  relator  to  inrove 
that  <m  aocoont  of  tbe  attadunent,  It  was 
nnable  to  operate  Its  machinery,  and,  on  ac- 
count fliereof,  the  water  flooded  Its  mine. 
In  other  words,  the  burden  was  on  tbe  re- 
lator to  show  that  the  attachment  stopped 
tbe  operation  of  the  pump,  and  on  account 
thereof  tbe  mine  was  flooded.  The  testimony 
aimply  shorn  that,  a  few  days  before  the  lery 
was  mad^  the  water  was  about  two  feet 
deep  in  the  sbaft,  and  after  the  attachment 
it  wss  about  four  feet  de^   There  Is  no 


testimony  that  the  pnmp  was  In  a  condition 
to  handle  the  water,  or  that  the  water  could 
hare  been  down  tiy  tbe  (^Deration  of 
the  pump.  Qa  the  contrary*  the  relator's 
testimony  is  all  to  the  dfect  that  the  pnmp 
waa  out  of  r^ulr,  and  waa  ^laolntely  unatde 
to  handle  the  water. 

The  Judipnent  is  ecoesslre  to  the  amount 
of  that  Item,  and  will  be  rerersed,  and  the 
cause  remanded,  unless  the  rdator  will  with- 
in 10  days  enter  a  r^nlttltur  In  the  sum  of 
I7S.  Whereupon  the  judgment  will  be 
affirmed.  All  concur. 


MANN  T.  PHCENIX  BRICK  &  CONSTRUO- 
TION  CO. 

(Kanaas  City  Court  of  Appeals.  BCssouiL 
Nov.  7,  1910.   Bekeailng  Denied 
Dee.  S.  19ia) 

1.  EWiDENCE  (I  574*)  —  Opinions  —  CoHVLiOT 
WITH  Positive  TESTiitoKT. 

Plaintiff's  teatimouy  that  be  had  never 
measured  a  wire,  but  that:  he  RU eased  that  it 
was  2S  feet,  is  not  sufficient  to  prevail  over 
testim<My  of  others  to  actual  measoiement 
showing  77%  feet 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2400;  Hie.  DiiTl  B74*] 

2.  Master  and  Sebvant  (|  118»)— Master' s 

iJABrLITT  EOB  iNJtlBIES  TO  SeBVANT— SAFE 
ApPUANCES  —  DBUGATION     of     DtJTT  TO 

Sebvant  Injubbd. 

Where  the  plaintiff  in  an  action  for  in- 
juries, who  was  an  experienced  blaster  and  had 
entire  charge  of  the  work,  requested  the  de- 
fendant to  supply  him  with  a  longer  lead  wire, 
and  the  defendant  did  this,  and  It  appeared  that 
he  made  no  objection  to  Uie  length  of  the  lead 
wire,  the  defendant  jras  not  liable  for  injuries 
which  arose  t>ecau8e  of  an  Insufficient  length. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  U  177.  209;  Dec.  IMg.  { 
118.*] 

Appeal  from  Circuit  Court,  Buclianan 
County ;  Luclan  J.  Eastln,  Judge. 

Action  by  William  Mann  against  the 
Phoenix  Brlcb  ft  Constructicm  Company. 
From  a  Judgment  for  plaintiff,  dtfmdant  ap* 
peals.  Reversed. 

RuA  &  Stringfellow,  for  appellant  Frank 
H.  Miller  and  Charles  a  Crow,  tor  respond- 
ent 

ELI/ISON,  J.  This  Is  an  action  by  a  s«t- 
aot  against  his  master  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  latter.  A 
trial  resulted  In  a  verdict  for  plaintiff  in 
the  sum  of  $5,750.  Plaintiff  remitted  $1,275, 
and  Judgment  was  entered  in  his  favor  for 
$4,475. 

The  Injury  occurred  April  14,  1908.  De- 
fendant was  a  manufacturer  of  paving  brick 
in  St  Joseph,  and  obtained  its  material  from 
a  shale  tmnk  near  its  brickyard.  This  bank 
was  about  80  feet  high  and  faced  west  At 
the  top  was  a  t>ed  ot  clay  18  or  20  feet 
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thick.  Tbeo  Collowed  a  stratum  of  totk  10 
or  11  feet  ttilck,  tben  a  bed  of  ehale  ex* 
tending  to  the  bottom  of  tbe  bank.  Plaintiff, 
a  blaster  of  3&  years'  e3g;»6rlence»  was  In 
charge  of  the  work  of  blasting  the  ahale  us- 
ed In  the  brickyard.  He  had  worked  on 
that  bank  for  six  ynrs,  and  Tras'  his  own 
msBtn.  Dtfoidant  required  him  to  keep  the 
plant  supplied  with  shale  and  allowed  Mm 
to  perform  dtat  dti^  in  his  own  way.  He 
was  an  exp^  and  knew  as  much  as  bis  em- 
ployer of  the  nature  of  the  work  and  of  the 
beet  methods  to  be  pursued.  He  began  that 
season's  work  in  FdimaTy.  Slist,  he  str^ 
ped  batft  the  clay  and  roCk  in  order  to  ex- 
pose a  ledge  of  Shale;  then  In  March  he 
began  blasting  shalek  He  drilled  three  holes 
10  te^  deep  in  the  shale  ledge,  charged  them 
with  powder*  and  nploded  the  shots.  The 
effect  was  to  loeak  off  the  top  of  the  ledge 
to  ft  d^th  of  10  feet  and  of  a  length  of 
about  125  feet  north  and  south.  IiBter  he 
drilled  three  holes  in  tlw  new  ledge  thus 
formed,  and  blasted  off  anothffl  section  of 
10  feet  This  formed  a  third  ledge  approxi- 
matdy  60  feet  from  the  top  of  the  bank 
and  80  feet  from  the  bottom.  Into  this  ledge 
he  drilled  three  holes,  charged  tbem  with 
powdur.  and  exploded  the  charges.  One  of 
the  resntti  of  this  explorton  was  the  injuries 
of  which  plaintiff  complains.  After  drilling 
the  holes,  plidntlff  put  in  each  one  ft  small 
stick  of  ^^amite^  and  e:q>loded  these  charges 
for  the  purpose  of  forming  a  chamber  at 
the  bottom  of  each  hole  for  the  reception  of 
the  Uasting  powder.  Tbea  he  put  in  fhe 
powder,  using  ledx  kegs  for  the  three  holes. 
The  explosions  of  these*  charges  were  made 
at  the  same  instant  by  mtens  of  an  electrical 
apparatus.  A  dertce  to  produce  sn  electric 
spaA  was  Inserted  In  each  charge.  A  wire 
ran  fn»n  the  device  to  the  top  of  the 
ground.  These  wires  were  connected  togeth- 
er and  to  a  lead  wire  at  the  otiier  end  of 
which  was  attached  a  small  box,  otUed  the 
"eq;>loder."  When  ready  to  fire,  plaintiff 
carried  this  exploder  as  far  as  the  length 
of  the  lead  wire  wonld  permit  and  to  what 
he  deemed  the  safest  place,  and  exploded 
the  charges  by  throwii^  a  switch  la  the  ex- 
ploder, and  thereby  sending  a  currait  of  elec- 
tricity to  the  spark  devices.  In  selecting  his 
position  plaintiff  went  north  along. a  sort  of 
pathway  afforded  by  the  renmant  at  the  first 
ledge  of  shalew  This  way  was  about  20  f6et 
above  the  ledge  where  the  shots  were  placed, 
and  plaintiff  stopped  at  a  point  about  80  feet 
north  of  the  shots.  He  stated  that  be  stop- 
ped thwe  because  that  was  as  far  as  the  lead 
wire  would  pwmlt  him  to  go.  The  face  of 
the  wall  was  very  steep,  but  not  quite  per- 
pendfcalar.  Plaintiff  stood  on  a  narrow 
ledge,  and  there  was  a  slight  slope  back- 
ward of  the  wall  above  him  which  comlsted 
of  ciay.  The  concnssion  produced  by  the 
explosion  caused  a  quantl^  of  clay  to  be 
detadied  fr«n  the  bank  and  to  fall  on  plain- 
tiff^ knocking  him  from  his  place  and  caus- 


ing him  to  roU  to  tiie  bottom  of  the  bank. 
Whffl  plaintiff  commenced  work  tlut  season, 
he  found  that  his  lead  wire  vras  <mly  76  feet 
long,  and,  beUeving  Oat  it  was  too  short  for 
safe  blastlnib  Informed  defendant  the 
situation  and  asked  for  more  wire.  The  pe- 
tition states  as  the  basis  of  plaintUTs  cause 
<tf  actiw  that  he  was  furni^ed  100  feet  of 
wire,  and  that  length  he  knew,  as  an  ex- 
perienced blaster,  was  too  short  for  safety* 
and  tiiat  he  requested  dtfendant  to  ani^>l7 
more  wire,  and  that  the  latter  promised  to 
do  so,  but  did  not;  that,  notwithstanding 
plaintiff  knew  the  hundred  feet  was  too 
short  for  safety,  he,  upon  receiving  the  prom- 
ise of  more,  continued  to  blast,  thinking  that 
bj  being  careful  In  seeking  a  proper  place 
of  security  be  wonld  be  safe;  and,  finally,  on 
tiie  14th  of  AiHil,  he  was  Injured  as  before 
stated.  On  the  face  of  the  petition,  the  al- 
legation Is  that  plaintiff  knew  the  wire  was 
too  short  and  asked  for  more,  which  defend- 
ant promised  to  furnish,  but  teiled  to  do  so. 

mbe '  testimony  In  plaintiff's  behalf,  es- 
pecbUly  tiiat  given  by  himself,  differs  from 
this  In  most  important  mattes,  and  the  dif- 
ference leaves  plaintiff  without  l^U  stand- 
ing. He  testified  that,  when  he  complained 
of  the  loigtit  of  the  wire  and  requested 
■more,  there  was  delay  In  fumlBhlng  it,. and 
he  repeated  his  request  several  times,  when, 
finally,  some  time  before  he  was  hurt,  de- 
foidant  supplied  additional  wlr&  It  waa 
stated  in  argument  that  be  was  dfsBfttlsfled 
with  this— that  after  vplidng  it  to  what  he 
had  been  ustaig  It  was  still  too  short,  and 
that  he  asked  for  more  and  that  more  was 
promised  but  not  furnished.  His  testimony 
does  not  sustain  that  statenwnL  His  tes- 
timony discloses  that  his  only  requeatB  for 
more  wire  were  made  before  any  was  for- 
niahed  to  him,  and  tiiat  the  only  objection  or 
criticism  he  made  when  It  was  given  to  blm 
was  as  to  Its  weight  or  thickness,  that  it 
was  too  IWit;  and  that,  of  course^  had  noth- 
ing to  do  with  his  injury.  But  It  is  said 
that,  if  this  be  tru^  yet  defendant  should 
be  held  to  blame  for  not  furnishing  tho 
l«igth  of  wire  he  asked  for.  He  testified 
that  he  asked  for  from  76  to  100  feet  more, 
and  that  that  meant  double  that  length, 
since,  in  order  to  uss  the  electric  spark, 
there  must  be  two  wlrra  so  as  to  ccnnplete 
the  circuit  It  Is  true  that  he  said  he  esti- 
mated that  the  new  wire  furnished  him  only 
added,  when  donbled,  26  feet  to  the  old  one. 
But  he  stated  that  it  was  a  mere  gnees,  and 
that  he  had  never  measured  It  Now  It  was 
clearly  shown  that  he  was  famished  with 
ft  new  spool  of  wir^  containing  166  feet,  and 
it  was  further  thorn  that  it  was  measured 
by  others  after  it  had  been  donUed  and 
that  It  was  77%  feet  long.  It  thus  appears 
that  he  was  furnished  2%  feet  more  wire 
than  what  he  stated  to  defendant  would  be 
sufflelait,  for,  as  already  stated,  his  request 
was  for  7B  or  100  feet  A  mere  gness  should 
not  be  allowed  control  over  uncontradicted 
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meamremeiit«  Moore  on  Facts,  |S  414,  415. 
The  facts  are  tbat  bere  was  a  man  of  long 
experience  In  blasting,  and  that  be  was  not 
under  control  or  otSat  from  an7  one  as  to 
bow  or  when  he  sbonld  set  off  a  blast,  or 
pr^^are  the  gronnd  therefor,  and  that  be 
was  furnished  all  the  material  he  asked  In 
carrying  on  his  work,  and  tbat  the  'defend- 
ant, after  fnmlshlnc  him  the  additional 
wli«,  never  koer  that  It  was  not  Bitls- 
foctory. 

Defendant  owed  no  duty  to  plahitlff  after 
It  furnished  the  additional  wire,  for  it  had 
no  reason  to  doubt  tbat  the  qaantity  met 
plalntllTfl  approval.  The  case,  therefore, 
fnrulshes  no  ground  for  the  charge  tbat  de- 
f»idant  was  negligent;  for  "n^llgence  Is  a 
relative  term,  and,  where  there  Is  no  duty, 
there  can  be  no  actionable  negllgeitce."  Coin 
V.  Lonnge  Co.,  222  Mo.  488,  606,  121  8.  W. 
1,  6,  25  li.  R.  A.  (N.  8.)  1179.  Whai  an  ex- 
perienced serrant,  in  chai^  and  control  of 
certain  work  for  the  master,  requests  addi- 
tional material  of  a  simple  nature,  in  order 
that  he  may  be  reasonably  safe  In  prosecut- 
ing the  work,  and  the  master  fumlsbes  ad- 
ditional material,  the  servant  accepting  and 
using  It  without  complaint,  the  master  is 
Justified  in  the  belief  tbat  be  has  complied 
with  the  request,  and  is  not  guilty  of  neg- 
ligence. Defendant,  had  It  seen  fit,  could 
have  refused  to  comply  with  plalutlfTs  re- 
quest as  in  Coin  v.  Lounge  Co.,  supra,  and 
Hlgglns  V.  Fanning,  19S  Pa.  599,  46  Atl. 
102,  and  yet  made  Its  contest  before  a  Jury 
on  the  ground  tbat  It  was  not  negligent 
because  the  original  wire  was  sufficient 
And  so  we  may  leave  out  of  consideration 
any  question  of  plaintiff  being  guilty  of  con- 
tributory negligence,  as  was  done  In  Fur- 
cell  V.  Tennent  Shoe  Co.,  187  Mo.  276,  290, 
S6  8.  W.  121,  and  place  our  decision,  as  we 
do,  upon  the  ground  tbat  the  evidence  of 
plaintiff  himself  shows  the  charge  of  neg- 
ligeucG  against  the  defendant  cannot  be  sus- 
tained. 

Aftar  a  full  examination  of  the  record 
and  consideration  of  arguments  of  counsel, 
we  have  concluded  tbat  plalntltTs  case  is 
withont  1^1  support,  and  hence  reverse  the 
Judgment  The  other  Judges  concur. 


GOBDX  v.  MAKUFACTUBEEtS*  COAL  ft 
GOKD  00. 

(EuMS  city  Court  of  Am>eals.  Mlssonzi. 

Nov.  21,  1910i) 

1  Hum  AMD  Sebvart  a  118*)— DUTT  OP 
Mism—MAiiTTAjitiRa  Condition  or  Cabs 
XB  OoAi.  Mim. 

Tbt  operator  of  a  coal  mine  owes  the  duty 
to  in  emvloy6  therein,  required  to  ride  cars 
from  the  mine  to  the.  tipple  and  return,  to  exer- 
ctec  HSMnable  care  to  maintain  the  cars  In  a 
wwnsbly  safe  condition  fbr  use ;   and  bo  is 


liable  to  the  embloji  Injured  throoi^  negligent 
breach  of  such  duty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
gnrant,  Cent  Dig.  SS  177.  209;  Dec.  Dig.  I 

2.  MAsmB  AND  Sebvaht  (S  235*)— Injubt  to 

SbBVART— CONTBIBUTOBT  NKGUQENCE. 

An  employ^  in  a  coal  mine  required  to  ride 
cars  from  the  mine  to  the  tipple  and  return,  If 
not  charged  by  the  operator  of  tbe  mine  with  the 
performance  of  the  duty  of  inspecting  the  cars. 
Is  not  responsible  for  the  consequences  of  a 
breach  of  that  duty,  and  being  injured  through 
a  defective  car  Ib  not  guilty  of  contributory 
negligence  as  regards  failure  to  discover  the  de- 
fect, if  he  had  made  snch  reasonable  use  of  his 
senses  as  the  proper  performance  of  his  pre- 
scribed duties  and  tbe  clrcomstances  of  the  sit- 
uation alForded  bim. 

[EU.  Note.— For  other  cases,  see  Master  and 
^vant,  Cent.  Dig.  H  710-722;   Dec  Dig.  fi 

3.  Mabtbb  and  Sebtant  (I  103*)— Dnfr  or 
InspBcnoN— Dblkqation  to  Sbbvant. 

The  operator  of  a  coal  mine,  in  tbe  per> 
fonnance  of  its  duty  to  maintain  in  a  proper 
state  of  repair  cars  used  in  the  mine,  may  put 
on  the  servant,  who  tides  them  from  tbe  mine 
to  the  tipple  and  return,  the  duty  of  iwUng 
necessary  inspection  of  tiiem. 

[Ed.  Note^FoT  other  cases;  see  Master  and 
Servant,  Cent  pig.  1 175;  Dec.  Dig.  1 108.*] 

4.  Mastsb  and  Servant  (|  235*)— Injubt  to 
Sbbvant — Contbibutobt  Neolioence. 

The  iqierator  of  a  coal  mine  having,  in  tbe 
performance'  of  its  datj  to  maintain  in  a  prop- 
er state  of  repair  cars  used  in  the  mine,  put 
on  the  servant,  who  rode  the  cars  from  the 
mine  to.  the  tipple  and  letom,  the  duty  of  mak- 
ing tbe  necessary  inspection  iA  theui,  ne  is  bai^ 
red  by  contributory  n^ligenoe  from  recovery  for 
an  Injury  resulting  from  his  fallnze  to  Inspect 
them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  710-722;  Dec  Dig.  8 
235.*] 

6.  TBIAL    (f  286*)— IN8TBUC1I0N8— CtTBATIVB 

Instbitctiohb. 

Error  of  an  Instruction  in  taklug  from  tbe 

jury  the  determination  of  an  Issue  ox  fact  ten- 
dered by  the  evidence  is  not  cured  by  another 
instmction  in  conflict  therewith. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  706-718;  Dec.  Dig.  |  296.*] 

Appeal  from  Circuit  Court,  Scbuylo'  Coun- 
ty; Nat  M.  Sbelton,  Judge. 

Action  by  Peter  Cordy  against  the  Manu- 
facturers' Coal  &  Coke  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed and  remanded. 

Camptidl  ft  Ellison,  tot  appellant  Morris 
ft  Mills  and  Higbee  ft  Mills,  for  respondent 

JOHNSON,  J.  Action  by  a  servant  to  re- 
cover damages  for  personal  Injuries  alleged 
to  have  been  caused  by  the  negligence  of  his 
master.  A  trial  to  a  Jury  resulted  in  a  ver- 
dict and  Judgment  for  plaintiff  for  f500,  and 
the  cause  is  bere  on  the  ai^>eal  of  defendant. 

Facts  of  the  case  are  correctly  stated  by 
counsel  for  i^alntifl  as  follows:  "Defendant 
owns  and  operates  a  coal  mine  in  Schuyler 
county.  The  coal  Is  loaded  into  cars  and 
hauled  up  out  of  the  mine  on  a  trade  of  Iron 
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rails  that  rises  on  an  Incline  from  the  mine 
to  the  tfpple,  motive  power  being  a  steam 
engln&  Plaintiff  waa  employed  by  defend- 
ant In  the  fall  of  1906,  as  a  trip  rider,  his 
duties  being  to  take  charge  ot  the  loaded 
cars  at  the  foot  of  the  incline  and  ride  them 
to  the  tipple  and  -when  emptied  he  would 
get  on  the  rear  car  and  ride  them  back  Into 
the  mine  and  turn  them  over  to  the  drivers, 
lie  always  rode  the  trips.  Albert  Stein  waa 
mine  foreman  until  Nov^nber  16th.  About 
the  last  of  October  plaintiff  reported  to  Stein 
that  there  were  some  cars  needing  repairing 
and  Stein  said  to  him:  'If  we  set  off  all 
the  defective  .cars  we  will  not  have  enough 
to  run;  you  will  have  to  use  them  and  set 
them  off  as  we  can  have  them  repaired.' 
lie  said  I  would  have  to  go  ahead  and  use 
them.  If  he  set  out  all  the  defective  cars  he 
would  not  have  enough  to  run  with.  Plain- 
tiff testified  there  were  a  number  of  defec- 
tive cars.  'Some  were  busted  at  the  bottom. 
Some  of  the  side  boards  were  pushed  against 
the  side  of  the  wheel.  Some  of  the  flanges 
were  resting  on  the  wheels  and  they  were 
loose.  The  axles  on  these  cars  were  fasten- 
ed to  the  bed  with  bolts  and  they  were  rot- 
ten. Some  of  the  beds  were  loose  and  the 
axles  were  loose.  It  would  make  them  leave 
the  tracks  quid£er  and  have  a  tendency  to 
make  It  run  off  the  trade  when  running  at 
a  high  rate  of  speed.'  So  under  the  orders 
of  the  foreman  the  cars  were  not  re'palred 
but  continued  In  use.  On  November  19th, 
plaintiff  took  a  trip  of  five  loaded  cars  out 
of  the  mine  to  the  tipple,  riding  on  the  rear 
car,  in  which  position  he  would  not  notice 
the  wheels  of  that  car.  The  car  that  he 
rode  out  on  was  the  front  car  on  the  return 
trip.  After  the  cars  were  started  back  he 
Jumped  on  the  rear  car.  The  weight  of  the 
cars  runs  them  down  tbe  Incline  and  the 
engineer  can  hold  them  beck  In  the  train. 
The  trip  rider  has  no  power  over  them.  On 
this  return  trip  It  seems  the  cars  ran  much 
faster  than  usual.  After  the  cars  had  start- 
ed down  tbe  incline,  plaintiff  noticed  a  de- 
fective car  In  the  front  end ;  the  wheels  wab- 
bled. He  could  see  this  from  his  position 
on  the  rear  car;  he  could  see  tbe  wheels 
on  the  front  car  wabbling;  this  car  did  not 
travel  as  fast  as  the  other  cars,  but  lagged 
back.  It  Jumped  the  track  and  threw  the 
other  cars  oflF.  Plaintiff  had  braced  blniself, 
but  It  threw  him  into  the  next  car  and  hurt 
his  side  and  knee,  resulting  In  permanently 
Injijrlng  and  weakening  the  knee  Joint  and 
llg&ments,  so  that  he  suffered  much  pain 
and  lost  con^erable  time  from  his  work, 
and  has  ever  since  had  a  weak  knee  that 
Is  liable  to  slip  out  of  place  when  he  is 
working.  Mr.  Stein  testifled  that  he  was 
mine  foreman  for  defendant  up  until  Novem- 
ber lOtli,  tiiat  Oordy  in  doing  his  work  from 
time  to  time  would  find  cars  needing  repairs, 
and  that  he  had  Instructed  Oordy  to  set  out 
any  cam  that  needed  repairing;  denies  tlut 
^ordr  ever  reported  cars  u  being  In  a  dan< 


geroos  condition  and  that  be  never  told  him, 
'If  we  throw  out  all  the  defective  cars  we 
would  not  have  oiou^  to  get  the  coal  out. 
I  hired  the  Uacfcsmltb  to  repair  the  cars  and 
told  THiti  [Gordy]  to  set  the  cars  out  I  had 
seen  the  cars  and  knew  their  condition, 
^ey  were  probably  in  as  good  shape  as  they 
are  around  at  tbe  mines.  Iliey  needed  repair- 
ing occasionally.  I  Inatmcted  Gordy  to  set 
out  any  cars  that  needed  repairing.  I  did 
not  Instruct  him  to  go  ahead  and  use  them 
and  that  I«would  have  them  repaired  as  fast 
as  I  could  get  to  them.'  Plaintiff  testifled 
he  never  inspected  tbe  cars;  that  was  not 
his  business." 

In  the  flrst  Instruction  given  at  the  request 
of  plaintiff,  the  court  told  the  Jury  "that  it 
was  the  duty  of  the  dtfendant  to  use  ordi- 
nary and  reasonable  diligence  to  furnish 
plaintiff  cars  that  were  reasonably  safe  for 
the  purpose  for  which  he  was  required  to 
use  them.  That  it  waa  not  the  duty  of  the 
platntiff  to  inspect  or  ewaminc  them;  that 
dutv  the  lata  imposed  upon  the  defendant. 
The  plaintiff  has  a  right  to  assume  the  de- 
fendant discharged  that  duty  and  to  use  ancb 
cars  as  def^idant  furnished  him  to  use,  un- 
less you  find  from  the  evidence  they  were 
so  glaringly  defective  that  a  man  of  ordina- 
ry prudence  would  not  have  used  them."  In 
an  instruction  given  at  the  request  of  de- 
fendant the  jury  were  told :  "Mie  court  fur- 
ther instructs  tbe  Jury  that  If  you  find  and 
believe  from  the  evidence  that  before  the 
19th  day  of  Novonber,  1906,  defradant's 
mine  foreman  had  Instructed  plaintiff  to 
watch  for  cars  that  were  defective  and  in 
need  of  repair  and  to  set  out  such  car  for 
repairs.  It  then  became  his  duty  to  do  so. 
plaintiff  cannot  recover  if  he  failed  In  his 
duty  In  this  respect,  and  your  verdict  must 
be  for  the  defraidant,  regardless  of  any  oili- 
er fact  or  Issue." 

Without  going  into  details,  we  understand 
the  position  of  plaintiff — supported  by  sut>- 
stantial  evidence — to  be  that  he  was  not 
charged  with  the  duty  of  inspecting  cars, 
but  only  with  the  duty  of  reporting  cars  he 
might  discover  in  bad  condition  while  in  the 
performance  of  his  work;  while,  on  the  oth- 
er hand,  the  evidence  of  defendant  will  su[>- 
port  a  reasonable  Inference  that  It  was  one 
of  the  duties  of  plaintiff  to  Inspect  cars  and 
to  report  all  cars  found  to  be  defective.  In 
this  state  of  case,  It  is  apparent  the  court 
did  not  err  In  refusing  defendant's  demurrer 
to  the  evidence,  and  that  it  did  err  In  giving 
the  direction  expressed  in  the  Italtdxed  part 
of  the  Instruction  of  plaintiff  above  quoted. 

Defendant's  dut?  of  mastership  comp^ed 
it  to  exercise  reasonable  care  to  maintain 
the  cars  used  In  the  mine  In  a  reasixtably 
safe  condition  for  use,  and  If  plaintiff  was 
injured  In  consequence  of  a  negligent  breach 
of  sudi  duty,  he  may  recover  his  damages, 
provided  he  was  not  guilty  of  contributory 
negligence.  His  evidence  accuses  defendant 
ot  negligence  In  requiring  him  to  work  with 
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a  drfecttra  car  and  tandi  to  excolpate  him- 
self from  ttie  imputation  oi  negUgence  in 
not  disooretliv  tbe  defect  before  he  did,  and 
In  conttnahig  the  work  after  be  did  discover 
it.        as  be  aaya,  defendant  liad  not  cliaiV' 
«d  him  with  the  performance  of  the  duty  of 
Inspecting  the  care,  he  should  not  be  held 
TcqMnaUte  toe  the  conseQiiencee  of  a  breatih 
■of  that  dnt7  and  should  te  held  free  from 
co^MiblUty,  tf  he  made  such  reasonable  use 
•of  hlB  senaea  as  the  proper  performance  of 
hia  prescribed  duties  and  the  dnmmstanoes 
of  the  sltnatlon  aftwded  him.  His  evidence 
preseots  the  n^lfgence  of  defendant  and  hla 
^ontrlbntory  negligence  as  Issues  of  fact  tm 
the  trim  (kC  fact  to  determine,  and,  as  we 
said,  the  learned  trial  judge  properly  orer* 
TOled  the  dannrrer  to  the  erldenc&  Bnt  In 
telling  the  Jury  tliat,  as  a  mMet  <tf  law, 
It  was  not  the  doty  c€  tfalntiff  to  bupeet 
the  cars,  the  trial  court  Ignored  the  evidence 
of  defendant  and  took  from  the  Jury  the 
determination  of  an  issue  of  fact  clearly  and 
sharply  tendered        substantial  evidence. 
Tbe  law  tUd  Impose  cm  defendant  ^  duty 
of  maintaining  the  cars  In  a  proper  state 
•of  r^>air,  bat  defendant,  In  the  performance 
of  that  doty,  had  the  right  to  employ  a  serv- 
ant to  make  the  necessary  Inspection,  and  if 
plaintiCr  was  the  servant  employed  to  do  that 
wrfc,  he  could  not  recover  for  an  Injury  re- 
sulting trom  hlB  own  failure  to  do  the  work 
assigned  bim.   What  we  said  in  the  follow- 
ing quotation  from  Rowden  r.  Mining  Co., 
136  Mo.,  App.  loc.  cit  SSi.  117  8.  W.  607, 
is  pertinent  and  decisive:   "If,  by  exiweas 
direction,  or  by  Implication  from  custom, 
acquiesced  in  by  both  parties,  the  duty  of 
inspecting  and  trimming  the  roof  had  been 
delegated  to  fdalntlfr  and  his  helper,  In  such 
case,  plalntUf  wonid  have  no  cause  of  action. 
If  the  fall  of  the  slab  resulted  from  his  fail- 
ure to  discharge  such  duty  properly,  that 
woDld  be  a  result  of  his  own  fault,  or  If  it 
occurred  during  the  discharge  of  that  duty 
in  a  proper  manner,  the  result  should  be  at- 
tributed to  a  cause  that  belonged  to  the  nat- 
ural risks  of  the  employmrait    'When  the 
work  in  hand  is  dangerous  for  the  reason 
that  it  is  to  secure  and  make  safe  an  unsafe 
place,  the  rule,  ^s  generally  ai^lied,  that  the 
master  must  fnmlsh  the  servant  a  safe  place 
in  which  to  work  can  have  no  application. 
To  say  that  a  man  can  have  a  safe  place  to 
work  in  an  unsafe  place  is  an  absurdity.* 
Henson  v.  Packing  Co.,  113  Mo.  App.  618 
[88  S.  W.  166].    The  question  of  whether 
defendant  had  made  It  one  of  the  duties  of 
plaintiff  and  his  helper  to  inspect  and  trim 
the  roof  is  presented  by  the  evidence  as  an 
iSBue  of  fact  for  the  Jury  to  determine." 

Hie  error  tn  the  Instruction  was  prejudi- 
cial and  was  not  cured  by  the  Instruction 
given  at  the  request  of  defendant  above  cop- 
led.  If  that  instruction  is  t»  be  accorded 
the  meaning  placed  upon  It  by  plaintiff,  it 


waa  In  oooioiet  wil2i  the  Instroctton  tt  plaln- 
tlfl,  and,  ctmaeqnmitly,  could  not  be  cnrattve. 
We  find  no  other  mt)r  in  the  record  than 
that  noted. 

Hie  Judgment  Is  reversed  and  the  cause 
remanded.   AU  concur. 


ROWDEN  V.  DANIDLIi  et  aL 
(Springfield  Court  of  Appeals.    Misaonri.  I7ov. 
10,  1910.    Rehearing  Denied  Dec.  6,  1910.) 

1.  VUsm  AND  Sebvant  (H  101>  102*)— In- 

JUBIES    TO  SEBVART— I'l.ACX    KOS  WOBK— 

Cabs  Biquzbed  of  Masteb. 

An  employer  muat  exercise  ordinary  care 
te  furnish  the  employe  a  reasonably  safe  place 
In  which  to  work,  having  regard  to  the  diar- 
acter  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  &  Serv- 
ant, Cent.  Dig.  |  173;  Dec.  Dig.  H  101,  102.»J 

2.  Mabtbb  and  Sebvant  (S  286*)— Injubies 

TO  ^BTANI^AonOH— QUSSTIOH  rOB  JUBT 

—Place  of  Wobk. 

It  there  Is  substantial  eviduce  of  the 
master's  failare  to  exercise  ordinary  care  to 
furnish  a  safe  place  of  work,  the  question  of 
his  liability  Is  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  1  1010 ;  Dec.  Dig.  f  288.*1 

3.  MaSTEB  and  SBSTANT  (H  101,  102*)— IN- 
juBiES  TO  Sebvant— Masteb's  Liabixjtt— 

Place  of  Work. 

The  master  is  not  an  insurer  of  the  safety 
of  the  place  of  work,  and  Is  only  liable  for 
negligence  in  respect  thereto. 

[Bd.  Note.— For  other  cases,  see  Master  &  Ser\'- 
ant.  Cent  Dig.  |  172;  Dec.  Dig.  S|  101,  102.*J 

4.  Masteb  and  Sebvant  ({  265*)— Injubies 
TO  Sebvant— AcTiOH—BuBDEN  of  Pboof— 
NEauoBNOK  of  Masteb. 

In  an  action  for  injuries  to  a  miner  claim- 
ed to  have  been  caused  by  the  employer's  fail- 
ure to  crib  Id  a  boulder  in  the  wall  of  the 
shaft,  plaintiff  must  show  that  a  proper  in- 
spection of  the  boulder  wonid  have  shown  that 
it  was  loose  as  well  as  sbbw  that  It  fell  and 
injured  him. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  895;  Dec.  Dig.  S  2G5.*1 

5.  Master  and  Sbsvant  fi  124*)— Injubies 
TO  Sebvant  — Mastob's  CiABiLrrr- Fail- 

UBE  TO  iNSrECT  PLACE  OF  WOBK. 

An  employer  is  not  liable  for  failure  to  in- 
spect the  place  of  work,  unless  a  proper  in- 
spection would  have  discovered  the  defects. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  235 ;  Dec.  Dig.  |  124.*? 

6.  Masteb  and  Sebvant  (S  125*)— iNjimiES 
to  Sebvant— Dbfectivk  Appliances— Mas- 
teb's Knowledge  of  Danobb. 

To  make  an  employer  liable  for  Injuries 
from  a  defective  appliance,  it  must  be  shown 
that  he  knew  of  sdcb  defects,  or  by  reasonable 
care  could  have  known  thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  243;  Dec.  Dig.  S  125.*] 

7.  Masteb  and  Sebvant  (t  125*)— Injubies 
TO  Servant  —  Masteb's  Liability  —  Fail- 
use  TO  Inspect  Place  of  Wobk. 

A  mining  compaay  onlv  became  liable  for 
injaries  from  the  lalling  of  a  boulder  after  a 
sufficient  length  of  time  had  elapsed  for  its  In- 
Bpecti<m  after  it  had  reasonable  cause  to  believe 
that  it  might  become  loose,  so  as  to  make  an 
inspection  thereof  necestaiy. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  250;  Dec.  Dig.  |  125.*] 
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&  COVPOBXTIORB  (f  6SS*>— FOBEIOn  COBPO- 

BATions  —  Oabbtinq  oh  Bubinbbs  —  Orn- 
0KB8  AND  AoENTs— Personal  Liabiutt. 
Since  a  foreign  corporation  under  the  stat- 
ute before  it  can  transact  bnslnesB  In  the  state, 
must  file  a  copy  of  its  charter  with  the  Secre- 
tary of  State,  and  pay  a  certain  fee,  a  foreign 
corporation  has  no  lei^  axiateiioe  until  it  com- 
plies with  the  statute,  a  pera<m  carryins  on  a 
mining  business  in  the  state,  and  furnishing 
the  money  therefor,  in  the  name  of  a  foreign 
corporation^  was  individually  liable  for  torts 
committed  in  the  conduct  of  the  business. 

[E3d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  II  2547,  2549;  Dea  Dig.  I  603.* j 

9.  COBFORATIONB   (|  636*)— FOBKXOIT  GOBPO- 

RATIONS— Status. 

A  foreign  corjMiation  can  transact  business 
In  atatea  other  than  its  domicile  only  by  comity, 
and  it  may  be  excluded  from  doing  business  in 
such  state  or  required  to  do  business  only  ap- 
on  the  conditions  Impoaed  by  them. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2506-2509;  Dec.  Dig.  |  636.*] 

Appeal  from  Circuit  Court,  Oreeue  Coun- 
ty ;  George  Pepperdlne,  ^>ecial  Judge. 

Action  by  Oscar  N.  Rowden  against  John 
Danlell  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

Mann,  Johnson  &  Todd  and  Woodruff  & 
Luster,  for  appellants.  Hamlin  &  Seawell 
and  J.  B.  Delaney.  for  respondent 

GRAY,  J.  On  the  12th  day  of  February, 
1910,  this  cause  was  tried  In  the  circuit  court 
of  Greene  county  before  Honorable  George 
Pepperdlne,  special  Judge,  and  a  Jury,  re- 
sulting In  a  Terdlct  in  favor  of  the  plaintiff, 
from  which  the  defendants  appealed. 

Tbe  petition  stated  that  on  the  16th  day 
of  JanuBTy,  1906;  defendants  were  engaged 
In  the  business  of  mining  in  Greene  county ; 
that  while  so  engaged  defendants  had  sunk 
a  shaft  to  about  the  depth  of  100  feet,  and 
that  on  said  day  said  defendants  were  op- 
erating said  shaft  and  diffiglng  near  the  bot- 
tom of  same  in  the  search  for  mineral ;  that 
the  defendants  were  operating  under  the 
name  of  Wolverine  Zinc  Company,  purport- 
ing to  be  a  CDiporatlon  doing  business  in 
the  state  of  Missouri,  bat  that  no  su<di  cor- 
poration was  authorized  to  do  business  in 
this  state,  and  that  the  name  so  used  by 
defendants  was  assumed  tot  the  purpose  of 
avoldliv  personal  liability,  and  that  in  tmth 
and  in  fact  tlie  defendants  as  individuals 
were  conducting  the  mining  butiness;  that 
on  said  day  the  plaintiff  wu  working  In  said 
shaft  In  the  employ  of  the  defendants ;  that 
the  defendants  bad  sunk  said  Shaft  In  such 
a  careless  and  negligent  manner  "that  the 
walls  of  the  same,  consisting  of  loose  earth 
and  boards,  were  left  unguarded  and  unsup- 
ported, and  in  a  condition  whldt  Tendered 
them  unsafe,  daxv^rous,  and  liable  to  fall, 
and  that  defendants  carelessly  and  negli- 
gently allowed  the  walls  of  said  shaft  to  re- 
main so  unguarded  and  unsupported,  and 
took  no  care  whatever  to  provide  against 


and  secure  plalntUf  from  the  dangerous  anft 
unsafe  condition  of  said  mine."  The  answer 
was  a  general  doilal,  and.  In  addition  tbere- 
to,  contained  special  defenses  of  assumed  risk 
aiid  contributory  negUgsnoe.  The  Wolverine 
Zinc  Company  was  a  corporation  organized 
under  the  laws  of  the  state  of  Michigan,  and 
the  persons  who  organized  the  same  were- 
residents  of  that  state.  In  fitct,  the  record 
shows  an  admission  tiiat  the  cocporation  was 
i^ally  organized  \mda  the  laws  of  the  state 
of  Michigan,  and  there  was  no  evklenoe  np* 
on  whicfa  to  submit  ttie  question  of  Araud  la 
the  organization  of  the  corporation. 

The  plalntUTs  testimony  shows  that  he- 
had  bem  working  for  about  six  or  eight 
weeks  in  the  shaft  wherein  he  was  after- 
wards injured.  The  shaft  was  something 
over  100  feet  deep,  and  the  work  of  alnklnff 
the  shaft  was  completed,  and  at  the  time 
of  the  acdd^  a  project  drift  had  been 
started  in  a  westerly  direction  from  the 
northwest  comer  of  the  shaft  In  sinking 
the  shaft  the  first  12  or  14  feet  was  dirt  and 
grav^  and  from  that  point  fw  about  00  feet 
solid  rock  was  encountered*  From  the  bot- 
tom of  the  lime  lock  formation,  and  for  a 
distance  of  about  18  feet  the  disft  was  sunk 
through  softrgralned  rock.  The  testimony 
shows  that  it  was  the  custom  In  proper  min- 
ing to  put  in  "cribbing"  In  the  shaft  whereiii 
the  walls  are  dirt  or  soft-gained  lodc  that 
Is  likely  to  cmnri)l&  *'Gribblng"  Is  a  pen 
made  by  putting  timbers  around  the  walls 
of  the  shaft  and  when  ^xoperij  placed  bolda 
the  walls  of  the  shaft  in  place.  TbB  last 
10  or  12  feet  of  the  shaft  were  sunk  through 
a  boulder  formation  composed  of  boulders 
and  clay.  When  the  shaft  was  sunk,  it  was 
supposed  that  ore  would  be  fonnd  at  the 
bottom  of  the  soft-grained  rock  above  men- 
tioned, but,  instead  thereof,  the  boulder  for- 
mation was  encountered  with  but  little  ore. 
It  therefore  became  the  Intmtlon  of  the  par- 
ties to  sink  the  shaft  through  the  boulder 
formation,  and  then  drift  In  an  effort  to  lo> 
cate  the  deposit  of  ore.  The  east  side  of 
the  shaft  was  not  In  the  bouldw  formation^ 
but  seemed  to  be  a  solid  rock  whldi  indi- 
cated to  the  miners  tbat  the  ore  deposit 
wonld  be  found  in  the  oppoirite  direction. 

After  the  shaft  was  finished  and  drifting 
had  been  commenced,  but  b^ore  the  drift 
had  been  opened  any  distance  from  the  shaft 
a  boulder  fell  from  the  northeast  comer  of 
the  diaf  t  and  Injured  the  plaintiff.  The  tes- 
tlnu)ny  furthor  shows  that  the  plaintiff  and 
the  m&i  working  with  him,  in  so  far  as  the 
Character  of  the  work  performed  was  con- 
cerned, were  fellow  servants,  and  that  no 
special  part  of  the  vrork  was  left  to  be  per- 
formed by  any  one  of  the  men,  but  they 
worked  along  togeth^  in  the  common  work 
of  sinking  the  shaft  and  (^lening  the  drift 
It  was  the  duty  and  the  custom  of  tiie  xaea 
to  use  powder  for  the  purpose  of  loosening 
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tbe  dtat  and  rcM^  from  Its  natnral  position, 
ao  tbat  It  oonld  be  sboreled  Into  tabs  and 
boiated  to  the  Barfa<%,  and,  after  the  shots 
wwe  fired,  to  examine  the  walls  of  the  shaft 
with  tbetr  picks  and  hammers  for  the  pur- 
pose of  removing  all  material  that  was  loose 
or  UaUe  to  falL  About  10  or  12  feet  from 
the  bottom  a  boulder  was  left  in  tbe  north- 
east coEiier  of  the  shaft,  and,  according  to 
the  plalntUTs  testimony,  in  the  north  wall, 
and  defoidants'  testimony,  in  the  east  wall. 
l^ilB  boulder  extended  a  few  inches  Into  the 
shaft  and  was  examined  by  the  men,  Indud- 
tog  the  plaintiff,  and  they  were  of  the  opin- 
km  that  it  was  solid,  and  there  was  no  dan- 
ger of  It  becoming  loose  and  falling  to  the 
bottom  of  tbe  shaft  In  sinking  the  men 
were  able  to  excavate  about  1%  feet  to  2 
feet  per  day,  and  they  all  testified  that  from 
tiie  time  they  first  unearthed  this  boulder 
until  they  got  so  far  below  It  tiiey  could  not 
reach  it  they,  sounded  It  from  time  to  time 
for  tbe  purpose  of  ascertoining  whether  It 
was  solid  or  likely  to  become  loose.  The  tes- 
timony also  shows  that  the  miners  determine 
whether  a  boulder  is  solid  or  loose  by  the 
soond  made  by  striking  It  with  a  hammer 
or  pick.  If  the  boulder  is  loose,  and  it  Is 
stnuA  with  a  hammer*  the  sound  is  like  that 
of  a  drum  or  a  dead  sound.  The  boulder 
gave  DO  evldraice  that  It  was  not  solid  In 
the  wall,  and  It  was  not  the  duty  of  the  men 
to  remove  it  unless  they  were  of  tbe  opto- 
%tm  that  it  was  loose. 

The  plaintiff  undertook  to  show  that  the 
defendants  were  guilty  of  negligence  in  not 
sending  down  timbers  to  timber  the  sides 
of  the  shaft,  so  as  to  hold  the  dirt  In  the 
walls  thereof  In  proper  place.  We  have  care- 
fully read  the  evidence,  and  from  it  this 
ciiarge  of  the  plaintiff  is  not  sustained.  It 
Is  true  one  oC  the  men  asked  one  of  the  de- 
fendants to  prepare  some  timbers,  and  that 
the  same  were  not  prepared  previous  to  the 
accident  But  the  testimony  shows  the  real 
purpose  In  preparing  the  timbers  was  to  use 
them  in  the  drift  then  being  opened  from 
tbe  northwest  comer  of  the  shaft   In  driv- 
ing drifts  in  the  Character  of  ground  en- 
countered by  defendants,  the  testimony  shows 
it  was  cuatomaiy  and  proper  to  put  in  tim- 
bers for  the  porpoee  of  holding  the  roof  of 
the  drift  but  all  the  evidence  shows  that 
the  drift  had  not  been  opened  a  sufficient 
distance  to  require  the  timbers,  and  that  the 
request  of  one  of  the  men  to  furnish  tim- 
bers was  only  Intended  that  they  should  be 
aecored  and  ready  to  put  in  the  shaft  when 
the  drift  had  been  sufflidently  opened  there- 
for. There  la  not  a  word  of  testimony  tbat 
tbe  faHnre  to  fumlsfa  the  timbers  or  to  send 
them  Into  the  ground  had  anything  to  do 
with  the  boulder  falling  from  the  northeast 
corner  of  the  shaft   And,  If  the  defendants 
are  liable  in  this  case,  it  must  be  upon  tbe 
ground  that  they  were  careless  and  negligent 
tn  permitting  the  boulder  to  remain  where 
it  did  In  tbe  abaft  after  It  became  loose. 


The  plalntUC  did  not  sue  tiie  corporation, 
but  brought  his  action  agalnat  tbe  defend- 
ant, Langsford,  who  was  the  stqkoliUendnit 
of  the  defendant  company,  but  was  not  an 
officer  or  stockholder  therein,  and  also  against 
the  defendant  Daniel,  who  was  an  officer 
and  director  of  tbe  corporation.  It  is  the 
duty  of  the  employer  to  exercise  ordinary 
care  to  furnish  the  employd  a  reasonably  safe 
place  in  which  to  do  the  work  required  of 
him,  regard  being  had  for  the  nature  and 
character  of  the  work.  And  the  law  is  well 
settled  that  where  there  is  substantial  evi- 
dence of  neglect  of  this  duty,  the  liability 
of  the  master  for  an  injury  to  tbe  servant 
la  a  question  for  the  Jury.  But  the  master 
la  not  an  insurer,  and  la  only  liable  in  the 
character  of  the  rase  now  under  discussion 
where  he  has  been  guilty  of  some  n^llgence. 
McOrath  v.  St  Lonla  Transit  Co.,  197  Mo. 
97,  94  S.  W.  »72;  Cothron  v.  Packing  Co., 
98  Mo.  App.  343,  73  S.  W.  279. 

The  charge  in  the  petition  in  this  case  la : 
"frhat  the  walls  of  the  shaft  consisting  of 
loose  earth  and  boards  were  left  unguarded 
and  unsupported  and  In  a  condition  which 
rendered  them  unsafe,  dangerous,  and  liable 
to  fall."  There  Is  no  testimony  supportlnijt 
the  auction.  The  only  evidence  of  any- 
thing loose  in  the  walls  of  the  shaft  comes 
from  the  fact  that  the  boulder  In  question 
fell  and  injured  the  plaintiff.  When  this 
boulder  was  unearthed,  the  testimony  is  un- 
contradicted that  it  was  tested  by  the  skill- 
ed miners.  Including  the  plaintiff,  and  it 
was  their  unanimous  opinion  that  It  was 
solid,  and  for  that  reason  It  was  permitted  to 
remain  in  the  wall  of  the  shaft  Afterwards 
and  from  Ume  to  time  during  tbe  days  they 
were  sinking  the  shaft  by  this  boulder  and 
In  reach  of  It  further  examinations  were 
made,  and  each  successive  examination  only 
further  convinced  the  employes  that  the 
boulder  was  solid  and  would  not  fall.  There 
Is  no  testimony  in  the  case  that  any  exami- 
nation of  tbe  boulder  before  tbe  accident 
would  have  discovered  that  it  was  loose  or 
likely  to  fall.  The  burden  was  upon  tbe 
plaintiff,  not  only  to  show  tbat  the  boulder 
fell  end  Injured  him,  but  that  if  the  master 
had  made  a  proper  inspection.  It  would  havo 
been  shown  that  the  boulder  was  loose.  The 
jury  was  asked  to  take  notice  without  proof 
that  tbe  boulder  was  loose  for  some  time  be- 
fore It  fell,  and  that  a  proper  examination 
would  have  shown  that  fact  The  boulder 
was  18  or  20  Inches  In  diameter,  and  of  an 
oval  shape,  and,  usiii^  common  knowledge^ 
It  Is  likely  that  a  boulder  of  tbat  weight  did 
not  hang  in  the  wall  of  tbe  shaft  but  a 
short  time  after  It  became  loose.  The  evi- 
dence shows  It  was  for  the  men  engaged  in 
sinking  the  abaft  to  determine  for  tbanselves 
when  they  found  a  boulder  whether  it  should 
be  takm  out  or  left,  and,  as  above  stated, 
after  a  proper  examination,  they  concluded 
that  the  boulder  was  solid,  and  that  It  would 
not  be  necessary  to  take  it  out 
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In  the  case  of  Flsbw  t.  Gentxal  Lead  Co., 
166  Mo.  479^  66  a  W.  1107.  tbe  plaintiff 
was  a  miner  woricing  In  a  drift  under  the 
anrtaoe,  and  was  killed  br  a  slab  falling 
tnm  tbe  roof  iq>on  him.  ThB  petition  charg- 
ed that  the  accUtoit  was  caused  by  the  fact 
that  defendant  failed  to  have  tbe  roof  of 
the  mine  carefully  and  properly  Inspected 
by  a  competent  miner  or  Inspector.  Tbe  erl- 
dence  showed  that  but  a  short  time  previous 
to  tbe  accident  an  inspection  had  been  made, 
and  It  was  claimed  by  the  plaintiff  that  the 
same  was  not  carefully  made.  In  i)a88lng 
upon  tbe  question  the  court  said:  "That 
tbe  roof  was  In  a  dangerous  condition  at  the 
point  where  the  roclL  fell  at  the  time  It  fell 
Is  also  beyond  question,  aod  that  there  was 
evidence  from  whidi  tbe  Jury  might  have 
reasonably  Inferred  that  It  was  In  a  like 
dangerous  condition  at  tbe  time  tbe  Inspec- 
tion was  made,  and  that  such  ctmdltlon 
would  have  bera  disclosed  by  a  careful  and 
proper  inspection  at  that  tbne,  whidi  was 
but  a  few  minutes  before  the  ro<^  fell,  and 
in  time  to  bare  preraited  the  injury,  most 
also  be  conceded."  It  was  from  the  fact  that 
tbe  testimony  showed  that  the  slab  was 
looee  btfoie  the  accident,  and  that  a  proper 
inspection  would  have  shown  that  fact;  that 
tbe  case  was  submitted  to  the  Jury.  In  the 
[vesent  case  no  direct  testimony  of  such 
fact  was  offered,  and  ntitber  was  there  tesd- 
mony  offered  from  which  such  an  inference 
could  be  drawn. 

The  master  Is  not  liable  for  failure  to  In- 
spect, unless  the  testimony  tends  to  show 
that,  if  a  propw  inspectirai  bad  been  mad^ 
the  defect  which  afterwards  caused  the  In- 
jury would  have  been  discovered.  And 
while  it  ia  not  necessary.  In  order  to  bold 
tbe  masta  Uable  for  an  Injury  to  tbe  serrant 
resulting  from  a  defect  In  the  appUanoe  with 
wfaldi  be  bad  furnished  tbe  B^ant,  to  prove 
tlie  master  had  knowledge  ct  the  defect, 
yet  It  is  necessary  to  inuve  that  the  master 
dtbtt  had  audi  Imowledge  or  by  the  ezuxlae 
of  reasonable  care  could  have  had  the  same. 
Jlie  liability  of  the  defendants  only  com- 
menced from  the  time  the  boulder  became 
looee,  or  from  the  time  when  they  had  rea- 
sonable cause  to  b^tove  that  It  mls^t  be- 
come loose  and  required  an  inspection,  and 
nofc  thai  until  a  snffldent  l«igtb  of  time  liad 
elapsed  for  tbe  inspection  to  have  been  made. 
And,  in  order  tct  the  plalntUf  to  recover, 
it  is  necessary  for  lilm  to  prove  tbe  auc- 
tion of  bis  petltl<m:  "That  the  defoidants 
permitted  the  loose  dirt  to  remain  in  tbe 
walls  of  the  sliaft,  so  that  the  same  was 
likdy  to  fiill  and  injure  the  plaintiff.''  Upon 
this  Important  issue  In  the  case,  the  plain- 
tiff crfEered  no  testimony. 

In  the  case  of  Qlasscocfk  v.  I^  Goods  Ca, 
106  Mo.  App.  607,  80  S.  W.  864.  tbe  plaintiff 
was  injured  by  reason  of  a  breakli^c 
and  letting  a  door  fall  upon  hluL  Tbe  tes- 
timony did  not  show  how  long  the  rope  had 
•been  is  a  defective  condition.  If  at  all.  and 


the  court  said:  "The  Inference  Is  equally 
as  strong  that  the  rope  must  have  beoi  short- 
ened but  a  brief  time  before  it  separated,  of 
which  there  is  no  evidence  that  the  def«id- 
ant  had  any  knowledge,  or  coujd  have  had 
mdb  Icnowledge,  In  time,  by  tbe  exercise  of 
due  car^  to  have  remedied  the  dtfect  so  as 
to  have  prevented  plaintiff's  injury."  And 
In  applying  the  law  to  the  case  the  court 
used  tbe  following  language:  "It  must  be 
shown,  not  only  tliat  there  was  a  defect  in 
the  ^ce  or  ai^llanoe  which  caused  the  in- 
jury, but  that  it  was  known,  or  could  have 
been  known,  to  the  employer  had  he  exercis- 
ed ordinary  care;  and,  in  the  alwence  ot 
proof  of  elthw  of  these  eesmtlala,  there 
conld  be  no  recovery."  To  the  same  effect 
are  Breen  t.  St  Louis  Cooperage  Oo.,  50 
Ho.  App.  202;  and  Hester  v.  Dold  Packing 
Co.,  84  Mo.  App.  461. 

As  the  case  Is  to  be  retried,  there  is  an- 
other question  In  the  record  that  must  be 
disposed  of.  It  Is  the  contention  of  the  de- 
fendants that  the  action  cannot  be  maintain- 
ed against  Daniell.  The  plaintiff  was  work- 
lug  for  tbe  Wolverine  Zinc  Oompany,  but 
that  corimratlon  had  not  complied  with  tbe 
laws  of  tlie  state  of  Iflasouri,  and  bad  no 
right  to  engage  In  buainen  In  this  state. 

The  plaintiff  contends  that,  inasmuch  as 
tbe  corporation  bad  not  comidted  wltb  the 
laws  of  the  state  of  Missouri,  all  of  Its 
officers  and  stodchold^  are  liable  as  part- 
ners  to  plaintiff.  It  will  not  be  necessary 
to  pass  open  the  question  of  tbe  liability 
of  ordinary  stockholders  of  foreign  corpora- 
tions which  have  not  complied  wlUi  tbe 
laws  ot  this  state.  The  evldeuce  shows  that 
the  Wolverine  Zinc  Company  was  Incorpo- 
rated in  July,  1901^  but  previous  to  tlwt 
time  the  driteidant,  Dani^  with  tbe  other 
incorporators,  was  engaged  in  mining  in 
Greene  county,  Mo.,  under  the  name  of  the 
Wolverine  Zinc  Oompany.  While  so  en- 
gaged, the  corporation  was  organized.  Both 
prior  and  after  tbe  organization  at  tbe  cor- 
porati<m  DanMl  was  personally  looking  aft- 
er the  affairs  of  the  businees.  The  lease  to 
the  property  cm  wlildk  the  conq»any  was 
mining  was  In  his  name.  Our  statutes  jdain- 
ly  provide  that,  before  any  fordgn  corpmra- 
tlon  dmll  be  antborlzed.or  permitted  to  trans- 
act bnslneBB  in  this  states  it  shall  file  a  coio^ 
of  its  diarter  with  our  Secr^ary  of  State, 
and  ^all  pay  into  the  state  treasniy  vjnm 
£he  pn^rtlon  of  Its  capital  aboA  represent- 
ed by  propraty  and  business  In  this  state 
equal  to  the  sums  required  of  similar  on^ 
porations  organized  under  the  laws  of  this 
state. 

Our  Sutweme  Court  in  the  case  at  Trl- 
Stato  Amusement  Co.  T.  Amusement  Go.,  in2 
Mo.  401,  80  S.  W.  1020,  4  £..  R.  A.  (N.  S.) 
ess.  111  Am.  St  611, 1ms  cmstroed  our 
statute  to  mean  that  tbe  corporation  has  no 
legal  existence  in  Missouri  as  a  corporatioa 
until  it  has  complied  with  tbe  law.  In  oth- 
er words,  our  court  decided  tiiat  the  lawmak 
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en  totemded  to  make  foreign  coiporatlcnii 
become  locally  tncorporated  In  like  maimw 
ud  -KtOk  like  obUgatkmB  and  UaUUtlM  as 
are  required  of  domestic  corpontlons,  end 
to  iHrohlbit  snch  foreign  corporations  from 
tramwcthig  bnelneBfl  In  tills  etate  nntll  th€fy- 
biTS  been  so  local^  Incozporated.  A^  our 
«oart  fnrtber  ItM  In  tbat  ease  tiiat  tiie  con- 
tncts  of  foreign  corporations  tiiat  have  not 
«Hiildled  wltb  tiie  laws  of  tbis  state  are 
ToU.  In  Hart  SalMnuy,  OS  Ma  8UK  and 
RkUrdSfMi  Pitts,  71  Ifa  128,  oar  court 
bdd  that,  until  tbe  domestic  corporation 
baa  complied  with  the  law  and  procured  its 
charter  under  the  laws  of  this  state,  Its  offl- 
cen  wbo  organised  the  corporation  are  lia- 
ble as  individuals.  If  this  Is  true,  and  It 
was  the  Intention  of  the  lawmaken,  as  de> 
dared  by  tlie  Siipreme  Court  In  the  Amnse- 
ment  Case  to  make  foreign  corporations  be- 
come locally  incorporated  before  they  will 
be  pomitted  to  transact  bnslneaB  In  this 
state,  It  seons  to  ns  that  the  defwdant  Dan- 
idl  abonld  be  htid  personally  UiUde  nnder 
the  fiicta  In  tbis  case.  He  was  one  of  the 
parties  carrying  on  tbe  Imstaiess  In  tbe  name 
«t  the  WolTerlne  SSlnc  Company  pverlons  to 
the  orsanlzatlon  of  tb»  corporation,  and  still 
contlaued  one  of  the  active-  managers  of  the 
bnatneas.  It  seems  to  ns  tbat  under  the  au- 
thority of  Hart  T.  Salisbory  and  Bli^rdson 
T.  Pitts,  supra,  bis  IndiTldoal  liability  con- 
tinned  ontil  a  corporation  was  organized 
that  was  permitted  to  take  tbe  boslness  of 
the  Individuals.  The  undisputed  evidence 
shows  that  no  sndi  oozpiHraUon  existed  in 
the  state  <tf  Mlssonrl,  and  therefore  Danlell 
was  not  released  te>m  his  Indivldnal  lia- 
bility. In  holding  the  defendant  Danlell 
liaUe  in  this  case,  we  are  ooly  giving  full 
force  .to  oar  statute.  The  for^gn  coriwra- 
tion  can  exist  and  transact  business  In  sUites 
other  than  the  <me  In  wfaldi  it  was  organised 
oaly  by  comity,  and  tbe  state  may  exdade 
mch  corporations  from  doing  business  with- 
in its  borders,  or  may  impose  such  terms 
aad  conditions  precedent  to  the  right  to  do 
bnslnen  as  It  may  deem  for  the  best  Inter- 
ttts  of  tbe  public.  Toomey  v.  Si^r^e  Lodge 
K.  of  P..  74  Mo.  Ai^  S07 ;  National  Lead  Co. 
T.  Orote  Paint  Store  Co.,  SO  Ma  App^  247. 

Our  state  has  iwescrlbed  tbe  conditions 
and  the  compliance  with  them  is  the  price 
dooanded  for  the  right  of  a  foreign  corpora* 
tion  to  do  boslnesB  In  MIsSoorL  Our  laws 
bold  individuals  who  attempt  to  organize  a 
corporation  personally  liable  until  the  char- 
ter has  been  secured  and  the  fees  demand- 
ed by  the  state  therefor  paid  into  the  state 
treasury.  The  home  corporations  are  feqalr* 
ed  to  fiLj  for  the  ben^t  of  the  state  govern- 
ment  certain  snms  in  order  to  be  l^lly 
created  a  corporation,  and  not  nntU  these 
things  have  been  done  are  the  organizers  re- 
lieved of  their  mdlvidnal  liability. 

Vihea  the  plaintiff  showed  that  Danlell 
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was  flsigaged  Ivitb  otiiers  as  tiie  W<dverlne 
Zlne  Oonwany  In  mining  in  Qraene  connty, 
previous  to  the  organization  at  the  corpora* 
tkm  try  tiiat  name  in  Michigan,  and  tbat  min- 
ing was  carried  on  in  said  name  until  tbe 
platntur  was  ifijured,  and  durtog  said  time 
Danldl  was  fnmiahing  money  and  was  one 
of  tbe  mtfttagers  of  the  business,  be  could  not 
be  released  of  his  pers<mal  liability  to  ^aln- 
tUf  by  slmiAy  showing  the  organhsaUon  of 
the  corporation  in  Michigan,  when  it  for^ 
ther  appeared  that  the  corporation  wholly 
teiled  to  oomidy  with  tbe  laws  of  this  state, 
and  had  no  right  to  make  any  contract  or 
transact  any  boslness  In  this  ^te. 

We  are  aaked  to  reverse  the  Judgment 
without  remanding  the  case.  The  evidoice 
presrared  in  the  record  Is  not  snffldent  to 
take  the  case  to  the  jnryt  but  it  msy  be  on 
another  trial  additional  evidence  may  be 
procured  snflBtelatt  for  tbat  purposa 

We  will  therefore  revose  the  Judgment^ 
and  remand  tbe  causa   All  omcor. 


THOMPSON  T.  NATIONAL  BANK  OP  GOM- 
MSBCBetaL 
(Kansas  City  Court  of  Aiveals.  Missouri. 
Nov.  SO.  1910.) 

1.  Bbokebs  (S  8*)— AQaNOT— BumcixwcT  or 

In  an  action  on  a  dieck  drawn  in  favor  of 
plaintiff  by  defendant  brokerage  company  for 
stock  <daimed  to  have  been  sold  to  it  by  piaintiff, 
evidence  held  to  show  that  tbe  brokerage  com- 
pany did  not  intend  to  boy  the  stock  from 
plaintiff,  but  merely  t»  sell  ft  for  him  through 
their  correspondent. 

[Ed.  Note.— For  other  cases,  see  Btokeis,  Dec. 
Mr.  S  &*] 

2.  Brokebs  ({  8*)— AoxNCT— SumciENCT  or 

EVIDXNCB. 

In  an  action  on  a  check  drawn  In  plaintiff's 
favor  by  defendant  brokerage  company  for  stock, 
which  plaintiff  claimed  was  sold  directly  to  de- 
fendant, bat  which  it  claimed  it  merely  sold  for 
plaintiff,  and  bv  mistake  accounted  to  plaintiff 
for  the  proceeoB  of  more  valuable  stock  of  a 
similar  name,  evidence  held  not  to  show  an  tin- 
ambigaouB  contract  in  accordance  with  tbe 
claim  of  either  party,  which  wonld  not  reason- 
ably permit  of  different  interpretations, 

IQd.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  8  8.»] 

3.  COBPOBATIONS  (i  121*)— SHABES  OF  STOCK 

— Sale— Actio  N—lNSTEUcnoNa. 

Where,  in  an  action  on  a  check  driven  to 
plaintiff  by  defendant  bnricerage  company  for 
the  proceeds  of  stock  sold  to  defendant,  as  plain- 
tiff claimed,  but,  as  defendant  claimed,  for  the 
IwoceedB  «  stodi  sold  by  tt  for  plaintiff,  the 
contract  for  the  disposition  of  the  stock  reason- 
ably admitted  of  two  understandings,  it  was  er- 
ror to  refuse  a  charge  that  to  make  a  valid  con- 
tract the  minds  of  the  parties  must  have  met, 
and  if  plaintiff  thought  he  was  selling  to  defend- 
ant, and  defendant  thoogfat  he  was  selling  the 
8to<k  for  plaintiff,  there  was  no  contract. 

[Ed.  Note.— For  other  cases,  see  OorpOTations, 
Dec.  Dig.  i  121.*] 

Appeal  from  Circuit  Oonrt.  JaCfcson  Coun- 
ty; James  B.  Goodrich,  Judge.  « 
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Action  by  meodore  R.  Thompeon  against 
tlie  National  Bank  of  Commerce  and  anoth- 
er. From  a  jadgmmt  for  platntlfl.  defend- 
ants appeal.  Reversed  and  remasded. 

Johnson  &  Lacas,  for  appellants.  Sebree, 
Conrad  A  Wendort^  for  respoadoit 

ELLISON,  J.  nils  action  Is  based  on  a 
check  given  to  plaintiff  by  Houafeoo,  Fible  & 
Co.,  and  drawn  on  the  defendant  bank.  Ttia 
action  was  originally  egalntt  the  bank  alone, 
bnt  afterwards  Houston,  Flble  &  Go.  were, 
m  their  own  motion,  made  partlea  defend- 
ant The  judgment  was  for  plaintiff  in  the 
trial  court  This  case  was  before  tu  on  a 
former  appeal,  and  will  be  foond  reported 
4n  132  Mo.  App.  226,  UO  S.  W.  8Si.  At  the 
first  trial  plaintiff  had  made  an  Important  Is* 
sne  In  the  case  whetlm  dtfendanta  Houston, 
FIbte  &  Co.  had  been  diligent;  that  Is  to 
say.  whether  they  conld  have  avoided  tiie 
mistake  by  dne  diligence  la  the  transaction. 
We  rejected  that  Idea,  and  remanded  the 
case  .for  another  trlaL 

By  reference  to  the  former  report  of  the 
cas^  It- will  be  seen  that  plaintiff  claims  to 
hare  gone  into  defendant  Houston,  Fible  ft 
Oo.'s  place  of  business  and  sold  80  shares  of 
common  stock  of  the  American  Ice  Company 
for  f34Ji5  per  share,  receiving  the  che<^  to 
payment;  while  defendants  claim  that  they, 
as  bis  brokers,  merely  sold  the  stock  for  him 
in  New  York  through  their  correq^ndent  in 
that  dty,  through  whom  they  transacted 
boslnesa,  and  that  In  doing  so  the  name  of 
the  American  Ice  Company  became  confused 
with  that 'Of  the  American  Sureties  Ice 
Company,  and  the  latter  stock  was  in  the 
mind  of  the  conespcmd^t  in  New  York,  and 
it  was  the -latter  which  th^  sold,  and  that 
the  lattw  sto^  was  worth  and  sold  for  about 
five  times  Uie  value  of  the  former,  and  th«e- 
by  d^endanta  were  led  into  the  mistake  of 
acoonnttng  to  plaintiff  and  paying  him  a 
large  sum  of  money  to  which  he  was  not  en- 
titled. 

Whatever  may  have  been  die  understand- 
ing of  idalntiiff,  the  evidence  establishes  be- 
ywd  any  doubt  whatever  tlut  by  mlsunder^ 
standing  or  mistake  of  d^endants  he  ob- 
tained a  chedc  for  aboqt  five  times  the  Tal- 
ne  of  his  stock,  and  that  be  is  now  mdeavor- 
ing  to  get  that  amount  of  m<mey;  aad  it  al- 
so undoubtedly  estatdlshes  that  defendants, 
in  point  of  fact,  ^d  not  intoid  to  buy  the 
stock  of  plaintUt,  hut  to  seU  it  for  him 
through  their  correspondent  In  New  ToA. 
In  the  first  place,  we  have  fheir  version  of 
the  conversation  which  took  place  between 
them  and  plaintiff  at-tlie  b^lnnlng,  and  ttm 
we  have  the  undisputed  telegrams  wbidi 
passed  between  them  and  their  corre^Mnd- 
ent,  vrtildi  show  tiiat  they  aaked  tbe  cor- 
respoodent  thlfl  question:  "At  what  can  yon 
sell  for  us  thir^  (80)  shares  American  Ice 
commMi?  Answer  •qui<&."  Tbe  answer  was 
that  th^  oould  sell  at  from  "thirty-four  to 


thirty-four  and  three-fourths"  dollars  per 
share.  They  then,  In  a  few  momenta,  re- 
ceived  another  telegram  from  their  corre- 
spondent that  "thirty-four  and  a  quarter  (dol- 
lars) is  bid  for'*  the  stock.  They  immediate- 
ly t^egraphed  baA  to  sell  at  that  iHrlce,  and 
in  a  few  mwnenti  received  a  telegram  that 
the  sale  had  been  made.  Plaintiff  himself 
testified  that  he  saw  the  first  telegram  ask- 
ing, "at  what  can  you  s^I  [tiie  stodc]  for 
us?"  and  that,  after  exdianglag  telegrams 
with  New  York,  defendants  asked  blm  "U  he 
"would  accept  thirty-four  and  a  quarter  for 
the  stock,"  and  tiiat  he  answered  that  "that 
was  all  right"  There  Is  no  room  for  doubt 
that  this  question  was  asked  plaintiff  Just 
after  defendants  received  the  alKire  tele- 
gram that  tb^  correspondent  had  a  bid  for 
the  stodc  at  that  price,  and  thnt  they  then. 
Immediate  upon  getting  plaintiff's  accept- 
ance telegraphed  to  sell,  and  the  sale  was 
made.  We  attadi  no  Importance  to  the  words 
"for  us"  in  defendants'  first  telegram,  as  the 
sale  would  bave  been  made  for  them  by  their 
correep<mdait,  though  they  were  ag«it& 

If  we  assume  that  plaintiff  was  a  man  of 
ordinary  sense,  he  should  hare  known  that 
defoidants  sold  the  stock  for  him,  and  that 
they  did  not  buy  It  from  him;  for  he  testi- 
fied that  he  was  In  the  dtfendants*  office 
while  at  least  a  part  of  this  telegraphic  cor- 
respondence was  gobikg  on,  and  that  he  saw 
the  first  telegram.  He  further  stated  that 
he  knew  the  check  was  drawn  for  lees  than 
the  price  of  the  stock  by  $4.35.  But  he  said 
that  defraidants  explained  "that  $8.75  was 
conunlasion  which  they  had  to  pay  the  New 
York  Stodc  Eixchange  to  execute  that  transac- 
tion, and  60  cents  was  to  pay  state  taxes,  and 
2  cents  a  Share  w«it  to  the  state  ot  Mew 
Yoi^."  He  says  that  they  said.  "Those  *were 
the  legal  requirements  as  to  what  they  would 
have  to  diarge  me."  It  is  certainly  difflcnlt 
to  understand  how  plaintiff  could  bare  sup- 
posed that  he  should  pay  a  oommis8i<m  on 
the  sale  of  sto^  in  New  YoA,  whldi,  if  he 
had  already  sold  to  defen^ta^  be  did  not 
own,  or  how  any  "cliargd"  could  be  made 
against  him,  or  what  ooncem  he  had  with 
New  York,  when  he  had  sold  his  stock  to  de> 
fendants  in  Kansas  City  at  a  fixed  price. 
He  stated,  by  way  of  explanation  of  his  con- 
duct, that  '*tbe  trade  was  dosed^  and  tbe 
check  was  drawn,  when  he  discovered  it  was 
$4.35  ahort,  and  he  let  it  go. 

Bnt,  notwithstanding  what  dtf  endants  may 
have  done  or  understood,  It  is  a  part  of 
plaintifTs  tiieory  that  th^  in  terms  bought 
tiie  stock  from  him  fbr  thans6lTes,  and  tiiere- 
fore  that  no  secret  undwstandlog  of  theirs 
could  be  allowed  to  oreremne  tiie  plain  terms 
of  a  contract  Embiy  v.  Dry  Ooods  Oot,  127 
Mo.  App.  883,  106  S.  W.  177.  Oranting  this 
as  a  proposition  of  law,  does  it  apply  to  tbe 
evidenoe  in  the  caseT  We  think  it  does  not, 
from  tiie  thct  Oiat,  in  our  i^lnlon,  the  evi- 
dence does  not  show  a  contract  expressed  In 
sndi  plain  words  or  terms  as  not  reasonsUy 
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to  pvinlt  two  different  understandings.  It 
was  on  the  theory  oMts  not  being  understood 
by  defendants  aa  now  claimed  by  plaintiff 
that  they  offered  an  Instnictlon,  which  the 
court  refused,  Informing  the  Jnry  that  In 
order  to  make  a  valid  contract  It  was  neces- 
sary that  the  minds  of  the  parties  should 
meet,  and  that  If  one  party  thought  he  was 
setllDg  to  the  defendants,  and  the  other 
thought  they  were  selling  for  the  plaintiff, 
there  was  no  contract  We  think  the  testi- 
mony of  plaintiff,  coupled  with  ctmceded 
facts,  was  sufficient  to  demand  the  giving  of 
the  Instmctlon.  Defendants'  business  was 
that  of  brokers;  that  is  to  say,  agency  for 
others,  and  not  transactions  for  tbemselves. 
We  do  not  mean  to  be  understood  as  saying 
that  brokers  may  not  act  for  themselves  in 
a  given  transaction;  but  defendants  were 
engaged  in  a  business  which  was  that  of  act- 
big  tcr  others.  It  was  natural  for  them  to 
nndrntand,  as  they  probably  did  understand, 
even  from  the  standpoint  of  the  testimony 
for  [dalntlff  in  its  entirety,  that  they  were 
only  acting  as  his  agents.  The  language  used 
as  given  by  plaintiff,  and  his  conduct  in  con- 
Aectlou  therewith,  did  not  make  It  unreason- 
able for  defendants  to  tmderstand  they  were 
acting  as  agents  for  him. 

The  Judgment  la  reversed,  and  the  cause 
mnanded.  All  concur. 


HARKLESB  T.  CHIOAOO,  R.  I.  ft  P.  RY.  CO. 

(Kansas  <^ty  Court  of  Appeals.  Misionrl. 
Nov.  21,  1910.    Rehearing  Denied 
Dec.  6. 1910.) 

L  CABBIEB8  a  356*)— PAflBnTOISS— RllUa  OF 
CARBIEBa— BNFOKCEUNI. 

A  mle  of  a  carrier  that  persons  contem- 
^ating  taking  pasBage  on  a  tndn  mnst  first  buy 
a  tiiAet  iBUt  be  enforced  In  a  reasonaUe  man- 
iKT,  and  where  a  person  soogbt  to  comply  with 
the  rule  bat  could  not  do  so  because  of  the 
absence  of  the  carrier's  agent,  the  conductor 
eoald  not  e^t  him  from  the  train  after  he  had 
been  notlfled  of  the  InaUIity  to  ^ocnie  a 

[Bd.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  11  141^1422;  DecTbig.  |  365.*]  . 

2.  CABBIXBB  a  247*)— PASSKHGEBS—COimNn- 

AvcE  or  RxuTion'. 

A  passenger  who  buys  a  ticket  at  a  station, 
and  who  before  reaching  It  notified  the  conduc- 
tor of  his  intentloD  to  go  bey<»id  it,  doer  not 
CMw  to  be  a  passenger,  where  he  leaves  the 
train  at  tbe  station  to  comply  with  the  rule  of 
the  carrier  to  buy  a  ticket  berore  taking  passaRe 
oa  a  train  and  with  the  request  of  the  conductor 
that  be  purdiase  a  ticket  at  the  station. 

[Ed.  Note.— For  otb^  cases,  see  Carriers, 
Gent  Dig.  U  984-093 ;  Dec  Dig  f  247.*] 

&  Cauxna  (I  864*)— pAsnNQKBa—EnonoM 

— Mahuxr. 

A  passenger  cannot  be  ejected  while  the 
train  Is  in  motion  for  any  reason,  and  the  car- 
rier is  liable  where  he  is  so  ejected. 

[EH.  Note.— I>>r  other  cases,  see  Carriers, 
Cent  Dig.  1 1440;  Dec  Dig.  |  364.*]- 


4  0ABBIKB8  (I  382*)  —  Braonon  or  PAaSRf- 

OEBS— Dauagbs. 

The  evidence  of  plalnUfE  suing  a  carrier 
for  bis  wrongful  ejection  from  a  train  that 
the  train  was  in  motion,  that  the  conductor 
fordbly  nnclinched  plaintiETs  hands  from  the 
bars  the  car  to  which  he  was  holding  and 
pushed  him  backward  while  the  train  was  in 
motion,  causing  injuries.  Justified  the  award  of 
punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Carrier^  . 
Cent  Dig.  f  1489;  Dee.  Digri  382.*] 

5.  Gabbbbs  (8  382*)  — PASSEitaBBs—WBOirs- 

Fui.  EjEcnon— Damages. 

Where  a  ctrnductor  wrongfully  and  wan- 
tonly ejected  a  passenger  from  a  moving  train, 
causing  him  to  sustau  pbysioil  injuries,  the 
carrier  was  liable  to  compensate  him  for  men- 
tal suffering  and  humiliation. 

[Sd.  Note.— For  other  casea,  see  Carriers. 
Cent  Dig.  |  1487;  Dec  D^gTl  882.*] 

Appeal  from  Circuit  Court*  Benton  Coun- 
ty; G.  A.  Denton,  Judge. 

Actton  by  Charles  R.  Hariclesa  against  tbe 
Chicago,  Rode  Island  ft  Facl4c  Railway 
Company.  From  m  Judgment  for  plaintiff, 
defendant  appeals.^  Affirmed. 

W.  F.  Evans  and  Sebree,  Conrad  &  Wen- 
dorff,  for  appellant  W.  A.  DoUarhlde,  W. 
9.  Jackson,  and  Bamett  ft  Bamett,  for  re- 
spondent 

BROADDUS,  P.  J.  This  Is  a  suit  for  dam- 
ages. In  which  plaintiff  alleges  that  he  was 
injured  by  the  wrongful  act  of  defendant 
while  he  was  a  passenger  on  one  of  its  trains. 

The  plalntUTs  evidence  tenda  to  show  that 
about  the  10th  day  of  July,  1008,  be  pur- 
chased a  ticket  at  defendant's  station,  Nay, 
for  transportation  to  Ionia  on  defendant's 
railroad  between  St  Louis  and  Kansas  City ; 
and  that  before  it  reached  Iraia,  he  notified 
the  conductor  that  he  intended  to  go  beyond 
Ionia  to  another  station  called  Brandon,  and 
that  the  conductor  told  him  that  If  be  In- 
tended to  go  to  Brandon  he  must  get  off  at 
Ionia  and  purchase  a  ticket  for  that  pnrpose ; 
tliat  in  compliance  with  the  said  direction 
of  the  conductor  he  got  off  when  the  train 
reached  Ionia  and  entered  the  station  for 
the  purpose  of  procuring  such  ticket,  but 
found  that  the  ticket  agent  was  not  there, 
and  that  there  was  no  one  in  charge  from 
whom  he  could  procure  a  ticket;  that  be 
came  out  of  the  station  and  saw  the  agent 
at  work  with  the  baggage  at  the  train,  at 
which  time  the  train  was  starting,  whereup- 
on he  undertook  to  board  It  and  got  upon  the 
steps  of  one  of  the  cars,  when  the  conductor 
said  to  him,  "Did  you  get  a  ticket?"  to  which 
plaintiff  replied,  "No,  there  was  no  agent  in 
the  ticket  office" ;  that  the  conductor  then 
Bald,  "You  will  have  to  get  off."  He  said 
to  the  conductor,  "No,"  whereupon  the  con- 
ductor forcibly  nnclinched  plaintiff's  hands 
from  the  bars  of  the  car  to  which  he  was 
holding  and  pushed  him  backward  while  the 
train  was  in  motion,  causing  him  to  sprain 
his  ankle  and  receive  other  bruises;  and 
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that  blB  ankle  became  swollen  and  had  to 
be  treated  by  a  doctor,  and  disabled  blm 
from  work  for  two  weeks,  and  rendered  bim 
partially  disabled  most  of  tbe  snmmer,  and 
caused  him  great  pain  and  sntterlng,  both 
mentally  and  physically,  and  great  hnmllla- 
tton.'  The  defense  In  Its  answer  denies  that 
plaintiff  was  ejedsd  from  the  car,  but  al- 
leges that  he  got  off  at  Ionia,  and  did  not 
get  back  upon  the  steps  of  the  car,  hut  mere- 
ly came  to  the  train  and  demanded  a  pack- 
age which  he  had  left  when  he  got  out  and 
that  was  handed  to  him ;  and  It  Introduced 
evidence  In  mvpost  tiiereot  And.  further, 
that  under  tbe  mleB  of  the  dtfendant  no  one 
was  allowed  to  take  passage  on  Its  trains 
without  Hist  having  procured  a  ticket  The 
jury  returned  a  verdict  for  the  plaintiff  for 
$260  compaisatory  damiu^  and  for  ^50 
punitive  damages.  Under  the  instructions 
of  the  court  the  Inry  were  allowed  to  take 
Into  consideration  as  an  dement  of  |AaIntlflrs 
damage  not  only  the  Injury  to  Us  person,  his 
pain  of  mind  and  body,  but  also  flie  humilia- 
tion he  suffered.  The  defendant  annealed. 

It  is  contended  by  defendant  that  plaintiff 
was  not  entitled  to  recover  on  the  evidence. 
The  argument  to  support  this  position  is  that 
under  the  rules  of  tbe  company  persons  con- 
templating taking  passage  on  one  of  its 
trains  must  first  purchase  a  ticket  It  is  not 
d^ed  but  what  the  rule  la  a  reasonable 
on^  but  at  the  same  time  It  must  be  mtarC' 
ed  in  a  reasonable  manner.  There  may  be 
instances  in  which,  if  it  should  be  enforced 
to  tbe  letter,  it  might  wmrk  a  hardship.  And 
besides,  if  tibe  defendant  is  permitted  to  ex- 
act a  compliance  with  its  rule,  it  must  give 
the  traveling  public  ui  opportunity  to  pur* 
chase  tickets  in  the  first  instance.  The  plain- 
tiff sought  to  comply  with  the  requirement, 
but  was  not  permitted  to  do  so  by  reason 
of  the  absence  of  the  statltm  agent;  there- 
fore, the  defendantfs  conductor  vras  not  Jut- 
tided  in  ejecting  him  from  tbe  train  after  be 
had  been  n<rtifled  by  plaintiff  that  he  was 
unable  to  procure  a  tttftet  as  stated. 

In  this  reqiect  the  case  is  somewhat  sim- 
ilar to  the  case  of  the  CSilcago  &  Alton  B. 
B.  Oo.  V.  Flagg,  48  ni.  864,  82  Am.  Dec.  183. 
whtdi  has  been  approved  by  the  courts  of 
Missouri.  There  it  is  held  that:  "Whui  tbe 
company  requires  tiAets  to  be  purchased  at 
the  station  It  must  furnish  canvoklent  fadU- 
ties  to  the  public  by  keeping  opoi  the  office 
a  reasonidile  time  in  advance  of  the  hour 
fixed  by  the  time-table  for  the  d^arture  of 
the  train."  .  <^obs  t.  Railroad.  S8  Ho.  App. 
064;  Gardner  v.  Bailroad.  IIT  Mo.  App.  188, 
08  B.  W.  917.  If  plaintiffs  statement  la  true, 
and  it  must  be  so  taken  on  this  question,  he 
had  not  ceased  to  be  a  passenger  when  he 
left  the  train  for  the  purpose  of  complying 
with  the  rules  of  the  company ;  the  conduc- 
tor having  been  notifled  of  his  Intentlmi.  Be* 
sides,  he  had  left  a  part  of  his  baggage  In 
the  car  he  had  vacated.  Gardner  t.  Ball- 
road,  supra ;  Cross  v.  Bailroad,  supra ;  Jones 


T.  RaUroad,  17  Mo.  App.  158;  Holt  ▼.  BaU- 
road.  174  Mo.  524,  74  S.  W.  631. 

The  defendant  complains  ot  tbe  giving  of 
instruction  No.  3,  given  on  behalf  of  plaintiff. 
It  is  as  follows:  The  Jury  are  instructed 
that  although  they  may  believe  from  the  ev- 
idence that  at  the  time  plaintiff  was  ejected 
from  defendant's  train,  If  you  believe  he  was 
ejected  by  the  defendant's  servants  In  charge 
thereof,  that  pUtnttff  did  not  have  a  ticket 
antfaorLElng  Mm  to  ride  on  sudi  train,  and 
did  not  offer  to  pay  bis  fare  as  a  passenger 
thereon,  yet  the  employee  and  servanta  of 
d^endant  in  charge  of  said  train  bad  no 
right  to  forcibly  cdect  plaintiff  from  said 
train  wlille  the  same  was  in  motion,  if  you 
believe  that  said  servanta  did  forcibly  put 
plaintiff  off  of  said  train  wbOe  the  same  was 
in  motion,  by  reason  ct  which  he  received 
ttw  injuries,  then  your  venUct  should  be  for 
the  plaintiff.  **A  passenger  cannot  be  ejected 
while  the  train  is  in  motion  for  failure  to- 
pay,  or  for  any  other  refason,  and  the  com- 
pany is  liaUe  if  he  la  ejected  from  a  moving 
train,*'  etc.  Holt  v.  BiUlroad,  supra ;  Gates 
r.  BaUroad,  12S  Mo.  App.  334,  102  8.  W.  SO; 
Brown  T.  Bailroad,  66  Uo.  688. 

Instruction  No.  4  givoi  tot  plaintiff  au- 
thorised tbe  jury  to  return  a  verdict  for 
punitive  damages.  The  actitm  ot  the  court 
In  giving  tills  instruction  is  claimed  to  be 
error.  We  do  not  think  so.  The  evldoice  of 
plabitiff  tending  to  show  that  the  action  of 
the  cooductor  in  ejecting  plaintiff  from  the 
steps  of  the  car  while  it  was  In  motion  was 
of  a  most  wanton  <diaracter.  It  might  with 
propriety  be  classified  as  a  criminal  assault 
with  Intent  to  do  great  bodily  haruL  At 
least  It  amounted  to  an  assault  and  battery. 
Hie  argument  of  d^endant  is  that  defend- 
ant is  not  liable  for  punitive  damages  be- 
eause  defendant  did  not  use  any  mwe  force 
than  was  necessary  to  expel  plaintiff  from 
tbe  car;  and  in  suKwrt  of  this  ai^rument  the 
case  of  Ickenroth,  v.  St  Louis  Transit  Co., 
102  Ma  App.  087,  77  S.  W.  162,  and  kindred 
cases  are  dted.  These  cases.  spsHj  to  in- 
stance when  the  company  is  justifiable  in 
ejecting  a  passenger,  and  not  to  a  case  like 
this  wlien  the  action  of  tbe  company  was 
wrongful  in  the  first  place,  and  wanton  in 
the  second  i^ace. 

In  ita  contention  that  plaintiff  was  not  en- 
titled to  oompensatlon  for  moital  sofftfing 
or  humiliation,  the  defendant  relies  ujfon  tbe 
following  expression  of  the  law  In  Olov^ 
V.  Bailroad,  128  Ma  App.  S68,  108  8.  W.  106: 
"When  a  passmger  who  is  wnmgfnlly  eject- 
ed from  a  train  by  the  conductor  sustains 
no  physical  Injury  In  eonaequenoe  thereof, 
and  the  ejection  is  unaccompanied  by  unnec- 
essary force  or  violence,  wiUfnlness,  ot  mal- 
ice, but  is  made  in  good  faith  under  the  mis* 
taken  belief  of  the  conductor  that  the  pas- 
senger Is  not  entitled  to  ride  on  the  train, 
the  passenger  may  recover  compensation  for 
all  the  Inconvenience,  loss  of  time,  labor,  and 
ezpotse  Incurred  by  him  in  consequence  of 
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tbe  wnmgfnl  act;  but  be  may  not  recover 
damaflee  for  moital  aufeerlng  or  bomlllatlon ; 
Dor  damacea  way  of  amart  num^."  Ihla 
la  tbe  true  role,  but  It  doea  not  aKdy  to  this 
cftie  for  the  reaaona  already  atated  tbat  the 
act  of  tbe  conductor  was  not  only  wrongful 
but  waa  wanton  alao.  It  seema  tbat  tbe  de- 
fendant entertaina  tbe  theory  that  the  con- 
ductor of  tbe  train  naed  no  more  force  than 
wai  neceeearjr  to  eject  the  plaintiff,  and  waa 
Bcttaig  In  good,  taitb ;  and  tbat  the  plaintiff 
waa  only  entitled  to  compensatoi;  damages. 
Had  the  train  beta  at  a  atand  at  the  tlme» 
this  ctmtentlim  would  be  correct,  but  not  so 
If  the  train  waa  moTlng  at  tbe  time,  ^e 
conductor  abould  bsTe  first  stojwod  Ute  train 
before  he  attonpted  to  ^ect  idatntUE.  Mo 
force  aboold  bare  bem  used  under  the  dr- 
comstances.'  The  act  of  tbe  conductor  was 
wrongful  and  without  Just  cause  or  excuse, 
and  the  law  Implies  malice  and  evil  intent. 
Alaiost  tbe  entire  argument  of  def mdant  la 
foonded  on  a  mlaappllcation  of  tbe  law  to 
tbe  issues  and  facts  of  the  case. 

Other  errors  are  assigned  to  tbe  actloa  of 
tbe  court,  but  we  do  not  consider  them  of 
Bofflclmt  importance  for  diacnqsion.  The 
case  was  well  tried. 

Affirmed.  All  concur. 


OOMFTON  V.  RAflMUSSEN. 
(Kansas  City  Court  of  Appeals.  Mlnonrl. 
Not.  21. 1010.) 

1.  Afpbai.  A.in»  Hbhob  SOO*)— Diaasaur- 
GuBXNo  DrarBcrs— Fiona  Supfuoceht^ 
Abstbact  AFncR  Motion  to  Dibuibs. 

An  appellant  may  not,  after  sabmission  of 
the  case  on  appelteea  motion  to  diimias  for 
defects  In  the  abstract,  file,  wmwnt  leave  (Kt 
court,  a  supplemental  abetract  caring  the  de- 
fects. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3106;  Dec  Dig.  |  800.*] 

2.  APPEAI.  and  EbBOB  (f  S00*>— BlOOBD— Sup- 
FLEMEHTAX.  ABSTBAOT. 

A  sop^emoital  abstract  on  appMl  made 
In  lead  peodl  wUl  not  be  permitted  for  that 

reason. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Enor.  Cent  Dig.  I  ami ;  Dec.  Dig.  1  500.*] 

On  petition  for  rehearing.  Denied. 
For  formw  opinitm,  see  124  8.  W.  S7B. 

PESa  CUBIAU.  Since  plalntUC's  motion  to 
dismiss  tbe  appeal  was  filed,  and  since  tbe 
cause  waa  sulnnltted  m  the  motlMi,  defend- 
ant without  leave  of  court,  baa  filed  a  sup- 
plemental abstract  attempting  to  cure  d^ects 
complained  of  by  jdalntlff.  Thla  cannot  be 
allowed.  Harding  t.  BedoU,  202  Ho.  625,  100 
S.  W.  638.  Bealdea.  audi  additional  abstract 
Is  In  lead  pencil,  and  for  that  reaaon  alone 
cannot  be  permitted. 

A  re-uamlnatlon  of  tbe  neoxA  satisfies  us 
that  plaintUTa  objecUtms  to  the  abstract  are 
well  takoi,  and  the  appeal  must  be  dismissed. 


I-ANGE  V.  METROPOLITAN  ST.  EY.  00. 

(Kansas  City  Coort  of  Appeals.  Missoari. 
Nov.  21,  1910.   Rehearing  Denied 
Dec  6,  1910.) 

1.  Cabbiebs  ({  S47*)  —  Cabbiaoe  or  Passen- 
ona— CoHTBiBUTOBT  Nbqlioercb  ov  Peb- 
BOH  InjuBBi>— Dangeboub  PosmoH. 

A  passenger  on  a  street  car  is  not  negli- 
gent per  se  in  resting  his  arm  on  the  window 
sill,  bat  it  is  for  the  July  whether,  under  the 
drcnmatanccs,  be  was  gnllty  of  contributory 
negligence. 

'  [Ed.  Notsu— S>»  other  eases,  see  Carriers, 
Cent  iHg.  f  1846;  Dec  DisTlMT.*] 

2.  Appeal  and  Ebbob  (|  1001*)  —  Review — 

VBBOICTS — CONCLUSITENEBS. 

Tbe  Conrt  <tf  Appeals  is  not  bound  to  ac- 
cept the  flndincB  of  the  jury  when  not  based 
upon  snbstantial  STidence,  particulariy  vibm  tbe 
fiacts  npon  which  it  is  found  are  s^ysically  im- 
possible. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
^r^^Cent.  Dig.  H  892S-8MM;  Dec  Dig.  I 

3.  CaBBIKBS  ({  846*)— OOHTBIBirrOBT  Nbou- 

OEHOB— SuFFiciENOT  OP  BvznsncB. 

In  an  action  a^nst  a  street  railway  com- 
pany, where  plaintiff  claimed  that  his  arm  was 
resting  on  the  window  sill,  and  through  a  col- 
lision with  a  pasaing  wagon  it  was  jarred  ont- 
side  of  the  car  and  there  injured,  evidence  JuM 
inauflicient  to  show  that  plamtiff^s  arm  was  not 
ontside  the  car  when  the  collision  occurred. 

[Ed.  Note.— For  other  cases,  eee  Carriers, 
Cent  Dig.  {  1401 ;  Dec  Dig.  S  84&*] 

Appeal  from  CHrcnlt  Gonr^  Jackson  Coun- 
ty; Jobn  O.  Park,  Judge. 

Action  by  John  A  Lange  against  the  Met- 
ropolitan Street  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

John.H.  Lucas,  F.  G.  Johnson,  and  Ghaa. 
N.  Sadler,  for  appellanL  Lowr  it  Shannon, 
for  respmident. 

BROADDUS,  P.  J.  This  Is  a  anlt  for  dam- 
ages alleged  to  have  been  auatalned  by  plain- 
tiff aa  a  result  of  tbe  defendant* a  neellgence. 
The  undisputed  &cbi  are:  Tbat  on  the  16tb 
day  of  Jidy,  1907,  the  plalntUC  was  a  paa* 
senger  on  one  of  defendant's  street  cars, 
north  bound,  on  McGee  Street  In  Kansas 
City,  Mo.  The  car  was  operated  by  elec- 
tricity, waa  of  somewhat  light  conatructlon, 
with  seats  for  passengers  extending  length- 
wise along  tbe  sides  of  tbe  Interior.  Ac- 
cording to  plalntUTs  statement,  be  waa  seat- 
ed on  tbe  east  aide  of  tiie  car  wltb  bis  arm 
resting  on  the  window  sill  looking  west  for 
a  paper  bouse,  tbe  place  of  bla  destlnatioa ; 
that  Just  after  crosatng  Thirteenth  street 
the  car  collided  with  a  wagon  stationed  near 
the  east  curb  of  McGee  street,  with  suffi- 
cient force  to  Jar  bis  arm  ftom  its  position 
and  causing  It  to  fail  outside  where  it  was 
caught  between  tbe  car  and  wagon  and 
broken  below  tbe  elbow.  He  further  testi- 
fied, as  did  some  of  bla  witnesses,  that  the 
car  was  going  at  tbe  time  at  a  rapid  speed. 
It  was  shown  by  tbe  evidence  of  plaintiff 
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tbat  the  street  was  narrow,  and  that  ttie 
car  In  passlns  would  approa<Ai  <flosely  to  the 
wagon.  And  It  Is  claimed  by  plaintiff,  aa 
the  car  In  aneotlrai  vacillated  sideways  when 
in  rapid  motion  mnch  more  than  what  inn- 
ing slow,  defmdant  was  guUty  of  negligence 
in  passing  the  wagon  at  sncb  a  fast  rate  of 
speed ;  and  that  his  injury  was  the  result  of 
Budi  speed.  Ihere  was  some  eridoice  that 
*  there  was  a  slight  collision  of  the  ear  and 
,  ^  the  wagon.  The  wagon  was  not  disturbed 
In  its  position.  There  were  no  marks  left 
upon  the  car^  and  csxty  a  sllt^t  mark  or  In- 
dentation upon  the  dashboard  of  the  wagcm, 
but  not  enough  to  wase  the  paint  except  a 
little  at  one  place.  We  have  stated  0»b  case 
from  the  standpoint  of  plaintiff's  erldence. 
The  defendant  offered  a  demurrer  to  plain* 
tUCB  oase,  and  at  the  dose  of  all  the  evi- 
dence asked  Oie  court  to  direct  a  verdict 
against  the  plaintiff.  Both  of  these  requests 
wove  orermled.  Hie  Jury  returned  a  ver- 
dict for  the  plalntift  and  defendant  appealed 
from  the  Judgment  of  the  conrt  for  the 
amount  of  the  verdict 

It  Is  suffldoit  to  say  that,  under  plaintiff's 
theory  of  the  case,  if  sustained  by  the  evi- 
dence, he  waa  entitled  to  recover,  and  thwe 
was  no  wror  In  the  action  of  the  court  In 
refusing  to  direct  a  verdict  for  the  defend- 
ant The  authorltieB  are  to  the  effect  that 
It  Is  not  negligence  per  se  for  a  passenger 
on  board  a  street  car  to  rest  his  arm  on  the 
sill  of  a  window.  That  in  snch  cases  it  Is 
for  the  Jury  to  say  whether,  under  the  dr- 
cnmstances  of  the  case,  the  passenger  is 
guilty  of  sncb  contributory  Diligence  as 
would  t>ar  his  right  to  recover  for  ah  Injury 
sustained  by  the  negligence  of  the  d^end- 
aat.  Miller  v.  Railway  Co.,  0  Mo.  App.  471 ; 
Smith  v.  Transit  Co.,  120  Mo.  App.  828,  97 
S.  W.  218;  Gage  v.  Transit  Co.,  211  Mo.  139. 
109  B.  W.  18.  There  are  some  other  cases  to 
the  same  effect  which  It  is  needless  to  men- 
tion, which  establish  the  doctrine  that  it  Is 
not  negligence  per  se  In  a  passenger  to  rest 
his  arm  upon  the  window  sill  of  a  street  car. 

But  it  is  Insisted,  and  we  tblnk  with  good 
reason,  that  there  was  no  substantial,  credi- 
ble evidence  to  sustain  plaintiff's  case.  Had 
there  been  a  collision  of  sufficient  force  to 
have  Jarred  plaintiff's  arm  from  a  position 
on  the  window  sill,  the  car  or  the  wagon.  If 
not  both,  would  have  shown  umnlstakable 
evidence  ot  the  fact,  whereaa,  there  was  only 
a  slight  scratch  or  mark  on  the  latter,  and 
It  would  have  bwa  disturbed  In  Its  position. 
The  most  that  can  be  said  aa  to  tbe, force 
of  the  collision  la  tbat  the  car  lightly  grazed 
the  dashboard  of  the  wagon.  Tbe  conclusion 
is  Inevitable  that  plaintiff  bad  bis  arm  out- 
side of  the  window  when  it  was  struck  by 
the  wagon. 

This  court  la  not  bound  to  accept  the  find- 
ing of  a  Jury  when  It  Is  not  based  upon  sub- 
stantial evidence,  and  especially  when  it  is 


made  to  appear  that  13w  supposed  fiicts  np- 
m  whidi  It  iM  founded  are  physically  Im- 
possible. Although  we  know  tbat  strange 
and  seemingly  in^os^hle  things  do  some- 
times occur,  yet  it  is  too  gmt  a  tax  open 
our  credulity  for  us  to  bdieve  that  plaintiff 
was  injured  in  the  manner  claimed. 

The  court  erred  in  not  directing  a  verdict 
for  the  defendant 

Thereupon  tbe  cause  is  reversed.  All  con- 
cur. 


SUMNBSt  et  nx.  v.  MISSOUBI  FAa  RT.  CO. 

(Kansas  (Mty  Court  of  Appeals,  Hissonrl. 
Nov.  21,  1910.   Kebearing  Denied 
Dec.  6,  1910.) 

1.  Death  (S  10*)— Action  SmvxVina. 

A  cause  of  action  against  a  railroad  con^ 
pan;  for  damagea  for  an  employe's  death  caus- 
ed by  the  negligmce  ot  a  fellow  servant  does 

not  anrvive  to  tbe  widow,  diildren,  or  other 
relatives  of  the  deceased  lervant  under  the 
fellow  servant  act  of  1897  (Rev.  St.  1899,  {  2873 
LAnn.  St  1906,  p.  1655]),  making  every  rail- 
road company  liable  for  damages  sustained  by 
any  servant  while  engaged  in  operating  the 
road,  by  reason  of  the  negligence  ot  another 
servant,  section  2874  (page  1656)  defining  vice 

grincipals,  and  section  2875  ^page  1667)  defining 
iUow  servants. 

[Ed.  Note.— For  other  cases,  see  Death.  De& 
Dig.  8  10.*] 

2.  Masteb  awd  Sebvant  (%  198*)— Fellow 
Servants. 

A  railroad  engineer  and  fireman  were  fel- 
low servants  of  anoQier  emnloyd  who  was  pilot- 
ing trains  over  a  washed-out  section  of  tlie 

road. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  606-609;  Dec  Dig.  | 
198,*] 

Appeal  from  Circuit  Court  Vernon  Coun- 
ty; C.  G.  Burton,  Judge, 

Action  by  Tollver  a  Sumner  and  wife 
against  the  Missouri  Padflc  Railway  Com- 
pany. From  a  Judgment  of  nonsuit  plain- 
tiffs ai^eaL  Affirmed. 

J.  B.  Jonnwy  and  J.  B.  Johnson,  for  ap- 
pdlants.  Martin  L.  Glardy .  and  Scott  & 
Bowker,  fOr  respondent 

BROADDUS,  P.  J.  This  Is  an  action 
brought  by  plaintiff  to  recover  damages  for 
the  death  of  their  son.  a  minor,  who  was 
struck  and  killed  by  one  of  defendant's  pas- 
senger trains  on  the  morning  of  the  8th  day 
of  June,  1904,  between  the  hours  of  6  and  6 
o'clock  at  a  point  near  where  the  defendant's 
road  crosses  the  Marias  Des  Cygnls  river  in 
Batea  county.  Prior  to  June  the  Stb  there 
were  heavy  rainfalls  In  that  section  of  tbe 
country,  and  the  river  had  overflowed '  Its 
banks  and  washed  out  parts  of  defendant's 
roadbed,  whlob  made  It  necessary  to  employ 
a  force  of  men  to  repair  the  tr&<A  and  hold 
It  in  place.  From  tbe  3d  to  the  7th  day  of 
tbe  month  no  trains  passed  over  the  tracks 
because  of  Its  dangerous  condition.  Amoi^ 
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otben  canphqrMl  tm  flie  porpow  of  loiAlng 
after  tbe  nfety  of  the  track  was  tin  de- 
ceased. After  the  tniiw  began  to  be  oper- 
ated oT»  tlie  road  the  deoeand  and  O.  H. 
Parker  were  required  to  meet  and  pilot  all 
trains  paaring  ovw  that  portion  of  the 
road.  On  the  morning  of  the  8th,  at  about 
5  o'dodc,  tbe  deoeaaed  left  Fariier  and  went 
to  Orld,  a  atatton  about  three  mUea  eonth 
of  the  rlTer,  to  meet  a  freight  eqtected  to 
arrlTe  at  tlut  place,  and  to  pilot  It  throng 
tbe  flooded  district  The  two  bad  a  lestliig 
place  on  the  west  side  ot  the  track  abont  100 
jrarda  north  of  the  bridge  that  qiaimed  the 
river.  Passenger  train  nortb-bonnd,  known 
as  NO.  26,  was  to  follow  the  freight  tbrooi^ 
and  In  a  short  time  after  deceased  left  PaA- 
er  also  started  south  to  Orld  to  meet  and 
pilot  the  passenger  train.  He  had  not  gone 
far  nntil  he  met  the  frel^t  deoeaaed  waa 
piloting.  He  climbed  Into  the  cab  ot  tbe 
engine,  and  found  the  deceased  asleep.  Aft- 
er considerable  effort,  he  succeeded  in  waking 
him,  and  directed  him  to  go  <m  to  Bntler 
and  secora  rest  and  sleep.  Be  then  got 
down  from  the  cab  and  waited  tcx  ttie  train 
to  pass,  and,  after  it  passed,  he  saw  that 
deceased  bad  got  off  and  was  at  the  resting 
place.  Parks  then  went  cm  to  Orld,  met  tbe 
passenger  trajn,  and  piloted  it  acroas  to 
about  25  yards  south  ot  the  river.  Before 
getting  off  the  engine,  he  cautioned  the  n- 
glnetf  and  fireman  to  look  out  for  the  de> 
ceased  ahead,  as  be  might  be  adeep  on  the 
track  at  the  reeling  place.  The  train  started 
up,  and  proceeded  at  abont  the  rate  of  speed 
of  elfl^t  miles  an  hour.  After  it  had  passed 
the  resting  place,  he  noticed  tbe  train  porter 
aud  others  on  the  back  end  of  tka  last  coach 
pointing  and  acUng  in  an  ezddng  manner. 
He  immediately  hastened  to  tlie  resting 
phice,  and  found  deeeassd  Injured.  He  was 
Injured  on  the  head  and  on  the  arm,  and  bis 
left  hand  was  burned.  He  was  lying  on  tbe 
vest  side  of  tbe  track  with  his  bead  to  tbe 
north.  The  description  of  the  extent  of  do* 
<eaaed*s  injuries  is  that  tbe  sUte  of  bis  bead 
was  crushed,  the  elbow  and  forearm  crushed 
«iid  mangled,  and  his  left  hand  was  lying  In 
a  fire  they  had  maintained  for  the  purpose 
of  drying  Hielr  clothes.  The  place  qmken  of 
called  the  resting  place  was  what  was  called 
hand  car  set  oft";  ttiat  Is^  a  nrnvailent 
place  where  workmen  on  the  track  would 
place  band  cars  after  taking  tbem  off  the 
track.  This  was  a  small  space  somewhat  ele- 
vated and  leyeled  near  the  track.  There  Is 
a  oontrorersy  as  to  whether  there  was  or 
was  not  a  band  car  on  this  place  at  tbe  time 
deceased  waa  struck  by  the  train. 

During  the  detail*  of  his  eridoice  Parker 
was  asked  the  question:  "Waa  there  any* 
thing  to  obstract  tbe  view  tbe  engineer 
and  flieman  from  seeing  Sutaner  if  he  had 
been  on  tbe  track,  m  near  it?  A.  Nothing, 
onless  there  bad  been  a  hand  car  set  off 


Ibera  Q.  Unleas  tbm  bad  been  a  hand  ett 
set  off  there?  A.  Tea,  star.  Q.  Well,  was 
there  a  band  car  set  off  tbani  A.  Yea,  sir." 
During  another  part  of  his  examination  he 
waa  asked :  "You  say  there  was  a  hand  car 
there?  A.  A  band  car  set  off.  Q.  A  hand 
car  set  off?  A.  Yes,  sir."  He  then  proceed- 
ed to  explain  what  a  band  car  uet  off  was. 
Parks  was  tbe  only  witness  aa  to  the  facts 
connected  with  tbe  manner  of  Sumner^ 
death.  A  locomotlre  engineer  testlfled  that 
a  train  similar  to  tbe  one  in  question  at  the 
rate  of  speed  it  was  going  could  be  stopped 
In  less  than  100  feet  distance.  At  the  close 
ot  {dalntiirs  erldmoe  defendant  submitted  a 
donnrrer  to  the  cas^  which  the  court  an- 
nounced It  would  glTo  to  the  Jury,  where<q>- 
on  a  nonauit  was  taken  with  leave  to  more 
to  set  it  aatda  Tbe  court  refused  to  set 
aside  the  nonsuit,  and  plaintiff  appealed. 

Tile  trial  court  was  of  tbe  opinion  that 
tbe  only  theory  upon  which  the  case  could  go 
to  tbe  jury  was  that  deoeued  had  gone  to 
sleep  at  tbe  place  with  his  head  or  elbow  up- 
on the  rail,  and  was  struck  while  in  that 
position;  but  held  that  there  was  no  tes- 
tlmony  from  which  the  Jury  could  so  And, 
and  that  there  were  other  ways  in  which  it 
could  have  occurred.  Whether  the  death  of 
deceased  was  occasioned  by  the  negligence  of 
tbe  engineer  and  firanan  In  charge  of  the 
engine  or  either  of  them  la  immaterial  in 
Tiew  of  what  has  been  said  in  two  late  eases 
of  the  Missouri  Supreme  Court,  viz.,  Strott- 
man  t.  Railroad,  2U  Mo.  227,  109  8.  W.  700. 
and  Broadwater  v.  Railroad,  212  Ma  437, 
110  8.  W.  1084.  It  is  held  In  both  these  cas- 
es that,  under  the  fellow  servt&t  act  of 
1897  (Rev.  St  1890,  |S  2873,  2874,  2875  [Ann. 
St.  1906,  pp.  1055-1657]).  a  cause  of  action 
against  a  railroad  to  recover  damages  for 
the  death  of  an  employe  whose  death  was 
due  to  the  uegllgNice  of  a  fellow  servant  in 
the  same  employment  does  not  survive  to  tbe 
widow  or  children  or  other  relatives  of  the 
deceased.  The  engineer  and  fireman  were 
f^low  servants  of  the  deceased,  and  it  fid- 
lows,  If  deceased  came  to  his  death  1^  rea- 
son of  their  negligence  or  that  of  either  of 
them,  tbe  cause  of  action  did  not  survive. 

Affirmed.   All  concur. 


DEMPSEX  V.  DORRANCEL 

(Kansas  City  Conrt  of  Appeals.  Mlssoorl. 

Nov.  21. 1910.) 

1.  APPKAL  AJfD  BbROB  (S  1001*)— EZCBSeiVE 

Vebdiot— Rxvirw. 

Where  the  verdict  Is  so  eiceadve  ss  to 

strike  asatuBt  the  coDsclence.  the  court  on  ap- 
peal will  interfere,  though  the  sum  allowed  Is 
supported  by  experienced  experts. 

[B)d.  Note.— For  other  cases,  see  Appeal  and 
Ehror,  Cent  Dig.  «{  3944^^7;  Deo.  Dig.  | 
1004.*] 
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2.  ApFEAZ.  AlTD  Ebbob  (|  10(H*)  —  BxcKSsm 
Vbrdiop— Review  . 

Wbere,  in  an  actlcm  for  l^al  services,  the 
verdict  approved  by  the  trial  jadge  is  founded 
«n  nndiipnted  evidence  as  to  the  services  ren- 
dered, and  the  reasonaUeness  of  tlie  chaises  is 
sustained  hj  witnesses  of  the  liiglieBt  character, 
the  court  on  appeal  will  not  distnrb  the  ver- 
dict as  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §        ;  Dec.  Dig.  9  1001.*] 

3.  Mastxb  and  Sebvant  (|  78*)  —  Pkbfobh- 

ANGI  OF  SeBTICBS— COHFBnSATZOn. 

Where  there  is  a  sii^le  engagement  of  serv- 
ice  for  a  Bi)ecified  time,  or  for  a  specified  thing, 
there  can  be  no  recovery,  iriiere  the  servant 
quits  the  service  wlthoat  cause,  before  the  ex- 
piration of  the  time,  or  before  doing  the  speci- 
fied thine;  but  where  the  emi>lovment  Is  ter- 
minated by  the  employer  before  the  completion 
of  the  service,  the  servant  may  recover  the  rea- 
sonable value  of  his  services. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  U  94r«6;  Dec.  Dig.  {  73.*] 

4.  Attoknet  and  Glxeht  (fi  134*)— Oohtbaots 

— COUPKKSATION. 

.An  attorney  employed  to  defend  a  case, 
may,  notwithstanding  the  pendency  of  the  case, 
recover  the  value  of  the  services  rendered,  where 
the  employment  Is  terminated  because  of  the 
conduct  of  the  client,  amounting  to  a  wrongful 
disdiarge. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CBent,  Cent.  Dig.  H  301-301:   Dea  Dig.  | 

AK>eal  from  Circuit  Court,  Charlton  Coun- 
ty ;  John  P.  Batler,  Judge. 

Action  by  Lb  N.  Dempsey  against  John  Dor- 
rance.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

James  C.  Wallace  end  Losiw,  Morris  & 
Atwood,  for  appellant  J.  A.  Collet  and  F. 
C.  Sa88e,^for  respondent 

ELLISON,  J.  Plaintiff  la  on  attorney  at 
law  and  Instituted  this  action  on  an  account 
for  legal  services  alleged  to  have  been  per- 
formed by  him  for  defendant  at  the  latter's 
request  The  Judgment  in  the  trial  coart 
was  for  plaintiff  for  the  sum  of  $700. 

The  account  Is  made  up  of  seven  different 
items.  The  first  is  $1,000  for  attending  to  a 
suit  of  Mason  against  defendant  for  breach 
of  promise,  which  Is  yet  pending.  The  sec- 
ond is  for  $S  for  services  in  taking  deposi- 
tions In  another  case  against  defendant  The 
third  la  for  $50  in  taking  depositions  In  the 
same  case.  The  fourth  Is  for  $100  In  at- 
tending to  a  state  case  in  a  Justice's  court 
The  fifth  Is  for  $200  In  another  case  against 
defendant  and  several  others.  The  sixth  is 
for  $25  for  services  rendered  In  a  state  case 
in  St.  Louis.  The  seventh  Is  for  $10,  cash 
advanced.  These  sums  aggregate  $1,S90,  and 
plaintiff  credits  the  account  with  various 
payments  aggr^tlng  $355,  which  would 
leave  a  balance  due  of  $1035.  The  evidence 
In  behalf  of  plaintiff  tended  to  support  the 
reasonabl^ess  of  the  charges  made  by  him. 
The  Jury,  however,  made  such  reduction 
from  the  estimates  thus  given  as  to  fix  the 
amount  to  wtaitdi  lie  was  entitled,  after  al- 


lowing tbe  credits,  at  $700.  We  are  now 
asked  to  reverse  the  Judgment  on  the  gronnd 
that  the  verdict  is  wholly  dispn^rtionBta 
to  the  service  rendered  and  tliat  It  la  uncon- 
scionable. 

The  appeal  to  ns,  «s  thus  made,  is  Bom»- 
wbat  exceptional  and  extraordinary.  Tet  It 
must  be  admitted  that  If  It  should  be  con- 
ceded that  the  allowance  made  by  the  Jory 
was  80  excessive  as  to  strike  against  tbe  con- 
science, we  would  have  tbe  authority  end  It 
would  be  our  duty  to  interfere,  notwithstand- 
ing the  sum  allowed  was  supported  ex- 
perienced experts  In  the  legal  profeaslon. 
But  we  cannot  so  des^rnate  or  dasBi:^  the 
verdict  It  is  founded  on  nndlspnted  evi- 
dence of  the  nature  of  the  aerrices  rendered 
defendant;  and  the  reasonableness  of  tlie 
charges  made  was  sustained  by  witnesses  of 
tbe  bluest  character.  More  than  this,  the 
point  was  made  before  tbe  trial  Judge  wbo 
heard  tiie  evidence  and  knew  tiie  wltnoeaea, 
and  be  thought  it  not  well  ttJaxL  We  tlicve- 
f  ore  feel  constrained  to  reject  the  earnest  ap- 
peal made  by  defendant's  conttsd. ' 

But  It  is  insisted  that  tbe  employmoit  of 
plaintiff  in  the  action  for  breach  of  promise, 
for  which  the  item  of  $1,000  Is  diarged  In  tbe 
account,  was  a  continuous  employmoit  from 
the  b^lnning  of  tbe  case  until  it  was  ended, 
and  tliat  as  it  is  yet  i>endlng  tbe  sendee  waa 
not  complete.  In  other  words^  that  the  em- 
ployment  was  for  a  single  service  which  lias 
not  yet  bera  folly  p^ormed,  and  that  tliere- 
fore  the  action  as  to  that  Item  Is  pr«natnre. 
Tlw  law  In  this  state  la  as  claimed  by  coun- 
sel for  defendant,  that  if  a  single  engagement 
of  service  is  bad  for  a  spedfled  time,  to  do 
a  ^>eclfled  thing,  then  there  can  be  no  re- 
covery If  the  plaintiff  quits  the  service  with- 
out cause  and  of  his  own  fault  before  tbe 
expiration  <tf  the  time.  If  he  agrees  to  coni- 
plete  a  c^taln  service  and  quits  without 
cause  and  without  the  ftiult  of  his  employer, 
he  cannot  recover.  Harp  t.  Tyler,  73  Mo. 
617;  Blanton  r.  EUng,  73  Mo.  App.  148; 
Latbrop  V.  Mayer,  86  Mo.  App.  355;  Banse 
V.  Tate,  62  Mo.  App.  150;  Edwards  v.  Mey- 
ers, 22  Mo.  App.  481.  But  on  the  other  hand. 
If  the  employment  la  terminated  wrongfully 
by  the  fault  of  the  employer,  before  tbe  serv- 
ice Is  completed,  then.  In  a  case  of  this  kind, 
the  plaintiff  may  recover  the  reasonable  val- 
ue of  his  services. 

In  this  case  the  defendant  did  not  testify, 
and  we  have  nothing  to  contradict  the  testi- 
mony of  the  plaintiff,  which  was  to  the  effect 
that  while  he  had  not  been  formally  dis- 
charged, yet  defendant  had  broken  off  all 
communication  with  blm  and  in  fact  had  re- 
fused to  speak  to  bim.  We  are  warranted 
in  Inferring  from  the  evidence  that  plaln- 
tlfTs  service  In  the  case  bas  been  brought  to 
an  end  through  no  fault  of  his,  but  through 
the  desire  of  the  defendant,  and  his  c<mduct, 
amounting  In  effect  to  a  wrongful  discharge 
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In  sneh  drcomstanccfl  tlie  fact  that  flie  case, 
for  SOTvlce  In  which  compeoBatlon  la  claimed, 
ta  BtlU  pending  will  not  prevent  a  recovery 
for  whatever  the  service  was  worth. 

We  have  gone  over  the  brief  find  argument 
rabmitted  but  And  nothing  which  we  believe 
would  justify  us  in  Interfolnft  and  hence 
we  affirm  the  judgment  AU  ooncnr. 


CORNEIT  V.  BEST  et  aL 

(Kuuaa  Court  of  Appeals.  MiMooxl. 

Nov.  £1,  18ia  Behearlnff  Denied 
Dec  5.  1010.) 

1.  Conuon  (I  a78*>-a:siiDB  or  FnronH- 

AHCB— EXCUSK. 
Thoagh  mutual  covenants  In  a  contract  are 
to  be  performed  contemTtoraneonsly,  it  is  neces- 
nry  for  tbe  party  intending  to  aae  for  per- 
foiTDaDce  to  pnt  lumaelf  in  a  position  to  com- 
plain of  tbe  otlier  party  by  showing  the  tatter's 
defaalt,  and  to  do  ttiis  a  tender  of  performance 
mnit  be  made,  unless  tt  can  be  shown  tliat  the 
tender  if  made  would  have  been  refused. 

[Ed.  Mote.— For  other  cases,  see  Oontracbs, 
Geat  Dig.  H  1233-1248 ;  Dec  Dig.  t  2T9.*] 

2.  VINDOB  AND  PtJBCHASEB  ({  148*)— TEMOKB 

—Excuse. 

In  an  action  by  a  vendor  for  nonperform- 
ance and  to  forfeit  earnest  money,  tbe  fact 
that  the  vendee  was  insolvent,  and  therefore 
not  able  to  comply  with  bis  covenant  to  pay, 
was  insufficient  to  excuse  tbe  vendor  from  a 
tender  of  performance  by  delivery  of  a  deed  and 
abstract  snowing  title. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  I  148.*] 

3.  VannoB  Ann  Pubchaskb  (|  S29*)— Con- 

TBACTB  —  ABANDORHENT  BY  VEnDEE~EWl- 
DENCE. 

Evidence  held  Insufficient  to  sustain  a  find- 
ing that  a  vendee  had'  abandMksd  tbe  contract 
80  aa  to  excuse  the  vendor's  tender  of  perform- 
ance in  order  to  entitle  him  to  maintain  an  ac- 
tion thereon. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pnrcfaaaer.  Dec.  Dig.  I  329.*] 

4.  Venbob  ard  Pubohasbb  (f  152*)  —  Pxb- 

nWHAIICB— TBNDEB— SuTFIOIBnCT. 

Where  a  vendor's  deed  tendered  did  not 
convey  the  land  sold  as  described  in  tbe  coo- 
tract  and  tbe  abstract  did  not  purport  to  show 
the  title  to  that  land,  and  waa  luruer  defective 
in  that  several  conveyances  appeared  to  be 
■igned  by  one  person,  and  did  not  disclose 
whether  he  waa  married  or  single,  and  also 
sbowed  that  the  mortgage  on  the  land  which 
defendant  was  to  assume  was  for  $4,200;  in- 
•tead  of  $4,000.  aa  atipnlated  in  the  contract 
of  sale,  the  vendor's  tender  of  pexfbrmance  waa 
inraUd. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaaer.  Dec  Dig.  S  152.*] 

5.  Dauaoes  (I  78*)— Bbbach  of  Cohtbact— 

LlQPIOATTO    DaHAOBS  —  COKBISUOHON  OT 

Stifulati  oira. 
Where  a  contract  for  the  sale  of  land  pro- 
vided for  forfeiture  of  tbe  Initial  payment  of 
11,000  as  liquidated  damages  in  case  of  the 
vendee's  failure  to  perform,  and  was  also  con- 
ditioned that  the  abstract  shonld  show  a  good 
title,  which  the  abstract  tendered  failed  to  do, 
tbe  vendor  could  not  foifeit  tbe  initial  payment 
IS  liquidated  damages  under  the  contract 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dee.  Dig:  t  m*] 


6.  Replevin  (|  8*>— Riobt  to  PosamioH— 

ColIUEKCElfENT  Or  SUXT. 

Plaintiff  contracted  to  sell  a  farm  and  two 
mules  to  defendant  for  a  lump  sum.  The  mulee 
with  other  property  weie  covered  by  a  Chattel 
mortgage  given  by  defendant  to  idaintiff  to  se- 
cure the  initial  payment,  and,  the  sale  not  being 
conBummated,  plaindfT  sued  in  replevin  to  re- 
cover the  mules  and  also  to  foreclose  the  mort- 
gage, but  failed  to  ^ow  a  sufficient  tender  of 
performance  ou  his  part  Held,  that  the  cose 
having  been  tried  with  reference  to  the  mules 
on'  the  theory  that  defendant's  general  owner- 
ship, and  nlaintiff's  lien  under  the  chattel  mort- 
gage entitled  bim  to  possession,  and  be  not  be- 
ing entitled  to  i>osse8aion  because  of  hia  failure 
to  show  tender  of  performance  at  tbe  time  the 
suit  waa  brought,  he  could  not  recover  the 
mules  In  replevin. 

IBd.  Note.—For  other  cases,  aee  Replevin, 
Dee.  Dig.  |  8.*]  ^ 

Error  to  Circuit  Court,  Dekalb  Connty;  A. 
D.  Bums,  Judge. 

Action  by  W.  W.  Comett  against  Howard 
S.  Best  and  others.  Judgment  for  plaintiff 
In  each  case,  and  defmdants  bring-  emw. 
Both  Judgments  reversed. 

Hewitt  ft  Hewitt,  toe  plalntUte  In  ertat. 
K.  B.  Randolph  and  WUllam  M.  Fitch,  for 
defendant  In  error. 

ELLISON,  3.  This  Is  a  salt  In  replevtaL ' 
Hie  petition  Is  In  the  usual  form.  The  an- 
swer alleges  that  the  dalm  of  plaintiff  to.  the 
pro|)erty  Is  founded  <m  a  duittel  mortgage 
executed  by  defeidant  to  secure  the  payment 
of  a  promissory  note  of  $1,000  given  by  de- 
fendant to  plaintiff  in  part  payment  of  the 
purdiase  price  of  a  farm  plaintiff  sold  to  de- 
fendant, and  that  cm  account  ot  the  taeach 
by  plaintiff  of  tiiat  contract,  plaintiff  is  not 
entitled  to  recover,  and  defendant  Is  entitled 
to  a  cancellation  of  the  note  and  mortgage. 
In  effect,  the  reply  admits  the  facts  alleged 
In  the  answer  except  those  relating  to  the 
breadi  of  the  contract  of  sal&  Plaintiff  al- 
leges that  the  contract  was  lm>k«i  by  de- 
fendant, and  farther  pleads  facts  In  support 
of  his  contention  that  defendant  Is  estopped 
from  InteipoBlng  as  a  d^ense  a  breach  of 
the  contract  by  plaintiff.  A  Jury  was  waived, 
and  the  court  heard  the  evidence  Introduced 
by  plaintiff.  Defendant  demurred  to  that 
evldmce,  the  demurrer  was  overruled,  and  de* 
fendant  rested  after  offering  some  evidence 
on  the  Issue  of  the  value  of  the  property  re- 
plevined.  No  declarations  of  law  were  asked 
by  either  party  except  <me  asked  by  defend- 
ant In  tbe  nature  of  a  demurrer  to  the  evi- 
dence. The  court  resolved  the  issue  In  fovor 
of  plaintiff  and  gave  him  Judgment  as 
prayed.  In  addition  to  this  action  In  refilevin, 
plaintiff  sued  defendant  in  the  same  court  to 
foreclose  the  chattel  mortgage.  The  two 
suits  were  dodceted  separately,  but  were 
tried  together  on  the  same  evidence.  The 
court  gave  plaintiff  Judgment  In  tbe  foreclo- 
sure suit  for  the  full  amount  of  the  note 
less  payments  credited  thereon,  and  adjudged 
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the  tondomm  of  the  mortgage  as  prayed. 
In  due  course  of  procedure,  defendant  brought 
the  cases  here  by  -writs  of  error.  We  shall 
cover  both  cases  In  this  opinion.  On  Octo- 
ber 5, 1906,  the  parties  entered  into  a  written 
contract  by  which  plaintiff  sold  a  farm  in 
Dekalb  county  to  defendant  for  f9,600,  and 
defendant  agreed  to  pay  the  purchase  price 
as  follows:  f 1,000  cash,  and  f4,600  on  or  be- 
fore February  1, 1907.  The  remainder,  $4,000, 
was  the  amount  of  a  deed  of  trust  on  the 
land,  the  payment  of  which  defendant  as- 
sumed. The  contract  provided:  "If  said  ab- 
stract shows  a  good  title  and  the  second 
party  falls  or  refuses  to  pay  balance  of  pur- 
chase price  as  above  set  forth,  then  the  first 
paym^t  above  shall  become  forfeited  unto 
said  first  party  as  their  liquidated  damages 
under  this  contract,  and  this  contract  shall 
become  null  and  void."  Defendant  did  not 
have  the  money  to  make  the  '^own  pay- 
ment" of  $1,000,  and  plaintiff  took  his  prom- 
issory note  for  that  amount  and  a  chattel 
mortgage  on  the  property  In  controversy  to 
secure  the  payment  of  the  note.  The  sale  of 
tbe  farm  was  not  consummated,  and  the  trl. 
al  court  found  the  Issues  for  tbe  plaintiff. 

The  reason  for  the  trial  court's  conclusion 
does  not  appear  In  the  record.  But  from 
the  brtefti  of  counsel  we  assume  It  was  that, 
although  a  vendor  before  bringing  an  action 
foimded  upon  a  contract  for  the  sale  of  real 
estate  should  first  show  a  tender  of  perform- 
.ance  on  his  part— In  this  case  making  a  deed 
and  abstract  of  title  and  tendering  them — yet 
that  a  tender  in  this  instance  became  unnec- 
essary and  useless  from  the  fact  that  defend- 
ant was  himself  unable  to  perform  and  re- 
pudiated the  contract  The  defendant  as- 
sails this  position,  and  insists  that  as  a  mat- 
ter of  fact  it  Is  not  supported  by  the  record. 
We  believe  defendant's  view  Is  well  taken. 
The  law  Is  that,  although  mutual  covenants 
are  to  be  performed  contemporaneously,  yet 
it  Is  necessary  for  tbe  party  Intending  to  sue 
for  enfiMvement  of  the  contract  to  put  him- 
self In  position  to  complain  of  the  other  par- 
ty by  showing  such  other  party's  default, 
and  to  do  thUi  he  should  make  a  tender  of 
performance  of  those  things  he  was  to  do. 
Curtis  T.  Sexton,  142  Mo.  App.  179.  125  S. 
W.  80G;  Davis  v.  Watson.  86  Mo.  App.  15; 
Denny  v.  Kile.  16  Mo.  450;  Turner  v.  Mel- 
ller,  59  Mo.  626.  B'ut  In  this  connection  the 
law  relieves  the  moving  party  of  the  duty  to 
make  a  tender,  if  It  Is  sbown  that  the  other 
party  would  r^use  It,  since,  as  It  Is  fre- 
quently expressed,  tbe  law  does  not  require 
the  doing  of  a  useless  thlni^  Curtis  v.  S&l- 
ton,  supra. 

Tbe  fact  that  the  othor  iiarty,  by  whom 
money  was  to  be  paid,  is  Insolvent,  as  stated 
by  counsel,  will  not  on  this  ground  excuse  a 
tender  to  him,  since  It  cannot  be  known  from 
what  source  a  poson,  though  not  liable  to 
eacecotloD,  might  obtain  the  mon^.  This 
may  be  lUnstrated  by  the  law  which  makes 


neceesary,  in  otAec  to  hold  an  Indorser  on  a 
negotiable  promissory  note,  that  demand  be 
first  made  of  the  maker  and  the  indorser 
notified  of  the  default  The  foct  that  anttx 
maker  Is  Insolvent  will  not  excuse  the  want 
of  demand.  The  law  recognizee  that  he  may 
have  unknown  ways  ot  meeting  the  note  and 
states  the  InstanceJbat  his  friends  or  rela- 
tives may  pay  it,j^  course.  If  a  party  oth- 
erwise entitled  to  a  tender  has  put  it  out  of 
his  power  to  perform  on  his  part  -as  for  In- 
stance, by  conveying  or  consuming  the  prop, 
erty  whldi  he  was  to  deliver  to  the  other 
party,  that  would  excuse  a  taider  to  him, 
since  he  has  by  such  act  for  all  practical 
purposes  repudiated  or  abandoned  tbe  con- 
tract; and  r^udlation  and  abandonment 
will  excuse  a  tender.  Ourtls  v.  Sexton,  su- 
pra, ^f  there  Is  any  ground  upon  which 
p]9lm:lff'B  failure  to  tender  the  deed  and  ab- 
stract of  title  on  the  first  of  February  can 
be  excused.  It  Is  that  defendant  had  repudi- 
ated the  contract  for  the  reason  that  be  had 
not  the  mon^  which  he  was  to  pay  plaintiff 
up<m  receipt  of  the  deed.  It  Is  quite  true  the 
evidence  shows  that  he  said  be  did  not  have 
the  money  and  that  he  requested  plalntlfTs 
agent  to  so  write  to  the  plaintiff,  but  at  the 
same  time  the  entire  evidence  clearly  shows 
that  this  was  not  Intended  as  a  flnalfty,  for 
It  was  accompanied  by  a  pn^MSltlon  for 
compromise,  and  he  likewise  refused  to  sur- 
render the  possession  which  was  given  him 
when  the  sale  was  made.  More  than  that 
on  February  1st  the  day  the  deed  and  ab- 
stract were  to  be  delivered  by  plaintiff  and 
the  money  paid  by  def«idant  he  w«it  to  the 
offllce  of  plaintiff's  agent  and  asked  for  the 
deed  and  abstract  The  agent  did  not  have 
them,  and  as  a  matter  of  fact  they  had  not 
be^  made  out  Again,  two  weeks  later,  de* 
fendant  In  company  with  plalntlfTs  son, 
went  to  a  bank  where  he  had  been  told  the 
abstract  could  be  found,  and  Inquired  for  It, 
but  It  was  not  at  that  place.  During  all  this 
time  he  remained  In  possession  of  the  farm, 
and,  according  to  the  evldmce  In  plalntlfTs 
behalf,  he  refused  to  give  it  up.  These  con- 
siderations lead  to  tbe  undoubted  conclusion 
that  he  had  not  abandoned  or  repudiated  tbe 
contract  It  does  not  aflSnnatlvely  appear 
why  he  wanted  the  deed  aud  abstract  on 
February  1st  and  afterwards  again  wanted 
the  abstract,  but  It  Is  only  reasonable  to  as- 
sume that  he  was  not  considering  that  plain, 
tiff  was  absolved  from  the  duty  of  having 
them  made  out  But  plaintiff,  in  effect 
claims  that,  if  defmdant's  conduct  did  not 
Justly  plalntlfl  la  falling  to  tender  the  deed 
and  abstract  he  did  afterwards,  on  Pebmary 
22d,  duly  toider  both  pliers.  It  appears 
that  he  did  not  make  out  a  deed  until  Feb- 
ruary 18th,  nearly  three  weeks  after  he 
should  bare  done  so,  and  that  then  he  come 
back  from  Kansas  and  went  out  to  tbe  farm, 
where  be  met  defendant,  and  tbe  latter  eon- 
versed  with  him  *'ln  regard  to  what  I  would 
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ttke  to  let  him  out  and  doM  tt  up  and  i»- 
tnin  bla  papen  to  blm  aad  be  retuni  tlw 
farm  and  molea  to  me."  A  few  days  after 
title,  oa  February  22d,  be  and  another  person 
met  defendant  when  be  offered  the  deed  and 
abstract  to  blm,  and  defoidant  refneed  to 
take  It  When  plaintiff  was  aaked  what  de- 
fendant aald.  be  anawttwd  that  be  coidd  not 
atate  posltlvdy  what  be  did  eay.  Tba  other 
man,  whom  plaintiff  bad  aa  a  wltneea  to  the 
tender,  atated  that  be  dedlned  the  papers, 
but  wonld  not  any  what  he  Said,  thongb  be 
thought  be  aald  that  *it  waa  not  necessary, 
or  he  did  not  can  for  It,  or  the  deal  waa 
off."  Neither  of  theae  witnesses  state  what 
defendant  aald  more  than  the  mm  remaA 
quoted,  but  that  be  did  say  morels  i^parent 
It  would  be  nnfalr  and  nnjnat  to  allow  tes- 
timony of  that  tneonvlete  and  Incondnalve 
diaracter  to  overcome  the  entire  evidence 
showing  defoidant  had  not  given  np,  bnt 
w»8  holding  wto  tlw  farm  and  wanting  to 
comprtMnlse. 

Bnt,  In  addition  to  this,  It  Indlspatably  ap- 
peared ttiat  plaintiff  waa  not  able  to  make  a 
tender  at  that  tlm^  and  that  his  offer  waa 
wltboat  anything  to  rest  upon.  In  aoch  dr- 
ennuftanoea  he  cannot  claim  a  tender.  Hnnt 
c«k  Tender,  |  ^8.  His  deed  did  not  convey 
the  land  add  and  described  In  the  contract, 
nor  did  the  abstract  purport  to  show  the  ti- 
tle to  the  land  sold,  a  part  of  tt  being  alto- 
gether different  land.  The  abstract  was  fui^ 
ther  defective  In  that  several  conveyances 
aweared  to  be  signed  one  person,  and  did 
not  dlsdose  whether  he  was  single  or  mar^ 
ried.  And.  In  addition  to  this,  It  showed  the 
mortgage  on  fbe  land,  which  dtfendant  was 
to  assnme^  waa  for  |4,200,  Instead  of  94,00(^ 
BB  stipulated  In  the  contract  of  sale.  WhUe 
It  la  true  that  a  mere  InadTertoit  error  In  a 
deed  or  abstract  which  may  be  straightway 
corrected  when  attention  Is  called  to  It  will 
not  Invalidate  a  tmder  (Ddcbmann  v.  Detcb- 
noann,  40  'Mo.  107 ;  Burns  v.  Frdlng,  96  Ma 
App.  267,  71  S.  W.  1128),  yet  where  the  er^ 
rors  are  of  the  diaracter  here  shown,  it 
would  be  going  too  far  to  aay  th^  were  not 
■uffldent  to  Invalidate  the  dalm  of  tender 
made  the  plaintiff.  There  Is  no  reason- 
able ground  to  say  that  platntUt  believed  his 
deed  was  proper,  and  that  bis  abstract  show- 
ed a  merdiantable  title.  In  the  absence  of 
explanation,  we  must  suKKMe  be  knew  he 
waa  gfAng  through  a  form  which  did  not 
have  substance  behind  It  When  suefa  is  the 
case,  there  can  be  no  trader,  since  the  party 
claiming  It  la  himself  at  fault  Hunt  on 
Tender,  supra.  It  appears  that  after  the 
forcing  matters  had  transpired,  jdaintlff 
obtained  possession  of  the  farm.  It  also  Is 
tme  that  in  the  rei^y  which  he  filed  to  de- 
foidant's  answer,  in  wbtefa  answer  and  reply 
tb^  matter  of  the  sale  of  the  farm  as  herdn 
aet  forth  Is  disclosed,  be  does  not  make  ten- 
der of  a  deed  or  abstract  He  does  not  dfer 
to  cure  the  defects  In  his  deed  and  abstract^ 
If  th^  conld  be  cured.  In  short,  having  fail- 


ed to  perform  bis  part  tii  tiie  contract  so  aa 
to  entitle  blm  to  maintain  the  action  on  the 
note,  he  neverthdess,  notwithstanding  be  has 
gotten  fbe  farm  back,  seeks  to  recovw  a  part 
of  the  purchase  mon^,  tbmhy  getting  both 
land  and  money.  It  will  not  avail  plaintiff 
anything  to  return  to  the  twma  of  the  con* 
tract  of  sale,  with  the  atatemoit  that  It  en- 
titled him  to  this  part  of  the  purchase  price 
as  liquidated  damages;  for  It  will  be  seen 
that  that  contract  ia  conditioned  that  the 
"abstract  diows  a  good  tlUe,"  and  we  have 
shown  that  It  did  not  and  tiiat  none  waa  aft- 
erwarda  tendered  when  the  matter  was 
bronc^t  Into  the  case  by  the  pleadings.  Dav- 
is T.  Watson,  mtgrtL  The  oonslderatlan  for 
the  note  waa  not  only  the  tranafer  of  the  ti- 
tle to  the  land,  but  also  an  abstract  Showing 
such  tltli^  and,  plaintiff  having  failed  in  each 
of  Oieae  respects,  fboe  Is  no  gromid  iipon 
whldi  a  recovery  can  be  justlfled. 

In  order  to  make  Clearly  appear  a  dlatlnct 
point  made  by  plaintiff,  we  wlU  say  that  the 
record  abows  that  he.  Ha  addition  to  the 
farm  for  whidk  defendant  was  to  pay  9^60(^ 
"threw  In"  the  deal,  or  purchase,  two  mules, 
and  no  statement  was  made  of  It  In  the  writ- 
ten contract  Thht  is  to  say,  plaintiff  add 
and  dUlvered  the  farm  and  two  mules  to  de> 
fendant  for  tiiat  lump  pric&  These  mule* 
were  then  put  into  the  chattd  mortgage 
defendant  with  other  property,  and  they 
were  taken  by  the  plaintiff  hi  the  replevin 
action.  He  now  inalats  that  the  mules  are- 
blB  property*  and  be  abould,  at  all  evoita,  he- 
allowed  to  recover  them.  This  claim  la  baa* 
ed  upon  the  idea  that  the  mulea  and  the 
farm  were  aold  to  defendant  for  a  total  con- 
dderatlai  of  ^,000.  and  that  shice  that  con- 
tract of  purchase  has  come  to  naught  and 
baa  been,  for  all  practical  purposes,  aban- 
doned and  be  has  taken  possession  ot  the 
farm,  he  is  entitled  to  the  mules;  otherwise 
defendant  will  bave  them  without  price. 

The  effect  of  our  ojdnlon  is  not  to  say  that 
defendant  is  the  owner  of  the  mules.  Bnt 
plaintiff  cannot  recover  them  In  this  action 
for  the  reason  that  the  canse  waa  tried  upon 
the  theory  that  bis  right  to  tton  was  based 
upon  defendant's  general  ownership  and  his 
Uen  whldi  entitled  him  to  possession  1^  vir- 
tue of  the  chattd  mortgage.  No  other  case 
waa  tried,  no  otb»  theory  advanced.  Again, 
at  ttie  institution  of  this  adion.  plaintiff  waa 
in  the  wroi^  and  was'not  at  that  time,  en- 
titled to  the  posscsBlm  of  the  mules  and  he 
must  fall  on  that  account,  since  It  waa  neces- 
sary to  tala  case  that  be  have  a  right  to  the  poa- 
sesdon  wb«i  he  brought  bis  suit  He  abould 
not  be  allowed  to  have  an  officer  aelse  proper- 
ty and  ddiver  to  him  when  he  at  tiiat  time 
had  no  right  to  it.  Wdla  on  Beplevin,  H  94,. 
107;  Oobb^  on  Replevin.  ||  96,  97;  Bhlnn  en 
Replevin,  H  31,  604.  A  party  cannot  "create 
a  cause  of  action  after  the  Instttntlai  of  the 
suit"  Pilklngton  v.  Trigg,  28  Ma  9B.  98l 
It  may  be  that,  if  plaintiff  had  tested  hia 
rl^t  to  the  mulea  on  the  ground  ttiat  the 
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poTdiaie  of  tbe  fann  and  mules  had  been 
alMudoiied  1^  defendant  and  was  at  an  end, 
U  wonld  hare  disentitled  defendant  to  an  or* 
der  for  a  return  of  tbe  mnlea  to  blm;  for  it 
appears  to  be  leasmable  that,  notwithstand- 
ing a  plaintUZ  mast  softer  defeat  for  brins- 
ing  bis  action  boTote  be  la  entitled  to  pes* 
session,  yet.  If  by  tbe  occnrraice  of  matters 
since  be  broii^t  bis  action  he  becomes  Mitltled 
to  poaaeggion,  defendant,  although  prevailing 
in  tbe  case,  oi^t  not  to  hare  an  order  return- 
ing tbe  propwty  to  talm.  Ingraliam  T.  Martin, 
15  Me^  873;  Barney  t.  Brannan,  51  Oonn.  178L 
But,  as  already  stated,  the  case  was  not 
beard  at  the  trial  In  that  my.  Plaintiff's 
case  was  tried  exclusively  on  the  theory  of 
bis  right  to  the  possessUm  when  be  brought 
his  action. 

We  will  reverse  both  Jndgmoits.  The  oth- 
er Judges  concur. 


WITTERS  T.  MBTTEOPOLITAN  ST.  RT.  CO. 
(KansflB  City  Court  of  Appeals.  Missouri.  Xov, 
7,  1910.   Rehearing  Denied  Dec.  5,  1910.) 

1.  CaBBIBBS   (§    297*)-<jABBIAGE  OF  PaSSEN- 

OBBS— Pbbsonal  Injubieb— Rate  of  Speed. 
It  is  no  defetiBe  to  an  action  for  persomil  in- 
juries to  a  street  car  paaaenger,  by  roundiDg  a 
curve  at  too  high  a  speed,  to  show  that  such 
speed  vaa  usual,  where  it  was  not  unavoidable. 

rSd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1204;  Dec  Dig.  S  297.*]  ' 

2.  CAftBIEBS  (I  SIS*)— GaBBIAOB  OF  PASSEN- 
OKBS— PEBBOKAI.  iHJimZBB— VKSDIOI  —  SuF- 
JICIENCT  OF  ESVXDKNCE. 

In  an  action  (or  personal  injuries  to  a  pas- 
senger on  a  street  car,  being  violently  thrown 
dowu  by  rounding  a  curve  at  too  high  a  speed, 
evidence  held  to  support  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  1 1307;  Dec.  Dig.  S  31&»] 

Appeal  from  Circuit  Court,  Jackaon  Coun- 
ty; Jas.  B.  Goodrich,  Judge. 

Action  by  Edltb  Bell  Witters  against  the 
Metropolitan  Street  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

John  H.  Lucas,  F.  6.  Johnson,  and  Chas. 
N.  Sadler,  for  appellant  Henry  J.  Latahaw 
and  M.  B.  Aaron,  for  respondent 

BROADDUS,  P.  J.  This  is  a  suit  to  re- 
cover damages  for  injuries  sustained  by 
plaintiff  by  reason  of  the  alleged  negligence 
of  defendant  while  she  was  a  passenger  on 
one  of  its  street  cars. 

The  Injury  was  received  at  Twenty-Second 
and  Charlotte  streets  in  Kansas  City,  Mo., 
at  about  the  hoar  of  6:20  o'clock  p.  m.  on 
January  10,  1007.  At  about  6  o'clock  It  was 
tbe  habit  of  plaintiff,  who  was  employed  In 
Peck's  Dry  Goods  Store  In  said  city,  to  quit 
her  work  and  take  passage  on  what  was 
known  as  the  Holmes  Street  electric  cars, 
near  the  comer  of  Blerenth  and  Main  streeta 
She  was  accompanied  as  usual  by  another 


young  woman  named  Laula  Hester.  This 
was  what  Is  known  as  a  shule-tmck  car 
with  the  wheebi  attached  to  the  body  of  thA 
car.   The  car  had  one  longitudinal  seat  on. 
ea<di  side  extending  almost  from  om  «m1  to 
the  other;  the  seat  <m  the  west  side  of  the 
car  extended  to  within  about  two  feet  of  tbe 
rear  end,  on  the  eoA  of  whldi  thwe  was  a. 
brass  arm  extending  up  a  short  distance  to 
prevent  people  from  falling  off ;  that  at  tbe 
time  plaintiff  boarded  the  car  Miss  Hester 
obtained  a  seat  bnt  there  was  no  other 
vacant  and  plaintiff  was  compelled  to  stand 
up  and  support  hers^  by  holding  onto  a 
rtrap  suspended  from  ororhead.  There  was 
a  curve  in  the  defendant's  track  at  Twenty- 
Second  and  Charlotte  streets  with  which  tho 
plaintiff  was  familiar.    Plaintiff's  evldmce 
tends  to  show  that  the  car  In  entering  said 
curve  was  going  at  a  speed  of  about)  15 
miles  an  hour;  that  tbe  jar  of  the  car  was 
so  great  that  it  jerked  plaintiff's  band  from 
its  hold  of  the  strap  and  threw  her  down ; 
tliat  in  falling  she  struck  tbe  brass  arm  at 
the  end  of  the  seat  and  was  thereby  Injur- 
ed.   Plaintiff  testified  that  she  was  holding 
tightly  to  the  strap  at  tbe  time  and  steadylns 
herself  the  best  she  could.   The  evidence  of 
Miss  Hester  corroborated  that  of  plaintiff  as 
to  the  facts  stated.   There  was  evidence  to 
the  effect  that  other  persons  were  thrown 
down  In  a  similar  manner  at  said  curve.  It 
also  appeared  that  the  other  passengers  In 
the  car  were  more  or  less  thrown  about. 
The  plaintiff  resumed  her  journey  to  her 
home  and  suffered  some  during  the  night, 
but  went  to  the  store  the  next  morning,  but 
was  unable  to  continue  work  and  went  to 
the  sickroom  kept  at  the  store;  but  In  the 
evening  went  home.    A  doctor  was  called 
who  attended  her  for  six  weeks.    She  was 
severely  Injured  and  suffered  much  pain. 

The  gist  of  negligence  alleged  Is  as  fol- 
lows: "Plaintiff  states  that  while  she  was 
thus  being  carried  as  a  passenger  as  afore- 
said, and  while  the  car  upon  which  she  was 
then  being  carried  as  a  passenger  was  going 
around  or  through,  or  entering  Into,  the 
aforesaid  curve  at  Twenty-Second  and  Char- 
lotte streets,  plaintiff  was  thrown  with  great 
force  and  violence  from  her  position  in  said 
car,  viz.,  a  standing  position  therein,  against 
the  seats  and  the  backs  thereof  In  said  car, 
and  greatly  Injured  as  hereinafter  set  forth, 
all  on  account  of  the  carelessness  and  n^ll- 
gence  of  defendant  in  this,  to  wit  defendant 
carelessly  and  Degtlgently  caused  and  pw- 
mltted  the  aforesaid  car  to  come  into  said 
curve  and  start  around  said  curves  and 
through  said  curve  and  on  said  curve,  at  an 
unnecessarily  high  and  dangerous  rate  of 
speed,  and  at  a  negligently  high  and,  danger- 
ous rate  of  speed,  ther^y  throwing  plaintiff 
from  her  standing  position  In  said  car  as 
above  set  forth." 
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Defendant  demurred  to  plalntHTs  case, 
wblcb  waa  overroled.  The  plaintiff  recov- 
ered judgment  In  tbe  sum  of  $1,000,  from 
which  defendant  appealed.  Appellant  dalmi 
that  plaintiff  waa  not  entitled  to  recover  un- 
der tbe  evidence,  and  that:  "The  demurrer 
should  have  beoi  sustained  because  there 
was  no  evidence  of  any  nnusoaUy  negll^t 
or  dangerous  speed  of  said  car  In  rounding 
said  curve." 

In  Hlte  V.  Metropolitan  Bailway  Co.,  190 
Mo.  132,  31  S.  W.  262.  32  8.  W.  33,  51  Am. 
St  Hep.  566,  the  facts  and  holding  of  the 
court  are  stated  as  follows:  "Plaintiff  while 
a  passenger  on  defmdanfa  cable  car  was 
thrown  off  by  a  sudden  jerk  while  rounding 
a  curve  and  sustained  lnjui;le3  therefrom. 
She  knew  that  the  car  went  at  a  greater 
rate  of  iq>eed  when  goli^  around  the  curve 
and  was  careful  to  avoid  4>elng  thrown  off. 
There  was  no  defect  In  the  construction  of 
the  road  nor  In  Its  appliances  and  the  de- 
fendant's employes  were  not  negligent  The 
evidence  also  showed  that  the  only  practica- 
ble way  to  round  the  curve  was  to  go  at  the 
speed  of  the  rop^  that  the  Jerking  or  jar- 
ring of  tbe  car  was  inddraital  to  the  opera- 
tion of  the  road,  and  that  no  other  method 
had  been  discovered  to  avoid  the  difficulty. 
H^d,  that  defendant  was  not  responsible  for 
plaintUTs  injuries."  This  and  that  case  In 
some  respects  are  very  much  alike;  In  other 
respects  greatly  dissimilar.  Plaintiff  was 
aware  that  sometimes,  If  not  habitually,  the 
ear  passed  around  the  curve  at  a  fast  rate 
of  speed,  and  that  she  was,  in  view  of  that 
fact  careful  to  avoid  being  thrown  down 
and  injured.  Here  the  similarity  of  the  cas- 
es end.  This  was  not  a  cable,  but  an  elec* 
trie,  car  and  it  was  not  neoessary  that  its 
speed  should  be  so  great  as  to  cause  such 
Jerking  or  jarring  as  to  affect  passengers  In 
their  seati^  and  to  throw  down  others  who 
were  careful  to  avoid  such  danger.  It  was 
shown,  and  It  Is  a  matt^  of  common  obs^ 
ration,  that  the  motorman  in  charge  of  an 
electric  car  can  moderate  Its  qpeed  in  going 
over  a  curve  so  as  not  to  endanger  the  pas- 
sengers. 

We  caniwt  sanction  the  theory  of  the  ap- 
pellant that  If  tbe  speed  of  the  car  was  not 
annsual,  of  which  plaintiff  waa  cognizant, 
there  can  be  no  recovery.  If  the  speed  was 
unusual  and  unavoidable,  as  in  the  case  re- 
ferred to,  tbe  rule  would  prevail,  for  the 
reason  that  the  passenger  In  such  a  case 
assumed  the  rUk;  but  speed,  although 
nsual,  but  not  nnaroldable,  and  at  the  same 
time  dangerooa  to  the  passenger,  he  does 
not  UBume  tbe  risk,  and  the  act  Is  negll- 
genoa  The  theory  of  the  appellant  In  effect 
Is  equivalent  to  saying  ttabltnal  want  of 
caie  la  not  negligence.  Such  a  course  would 
enmorate  the  carrier  from  that  high  degree 
of  care  the  law  Inqioaea  upon  it  to  safely 
carry  Its  inssengerB. 


The  appellant  futther  contends  that  the 
plaintiff's  instructions  enlarged  the  Issues 
made  by  the  pleadings,  but  we  think  not; 
and  ^e  spedflc  acts  of  negligence  pleaded 
were  sustained  by  the  evidence.  And  we  do 
not  believe  that  the  preponderance  of  the 
evidence  against  the  verdict  was  so  strong 
as  to  raise  a  presumption  of  passion  or  prej- 
udice on  the  part  of  the  Jury.  But  on  the 
contrary,  we  find  that  the  verdict  is  sustain- 
ed by  substantial  and  convincing  testimony. 

Affirmed.   All  concur. 


BRANDT  V.  UNITED  RTS.  00.  OF 
ST.  liOUIS. 

(St  Louis  Court  of  Ainwals.  Missouri.  Nov. 
10. 1»10.  Rehearing  Denied  Nov.  29, 19ia) 

1.  Stbeet  Bahaoadb  (S  81*)— Injubiks— Nbg- 
zjGENCs— Excessive  Speed. 

Since  negligence  depeodfi  upon  the  drcum- 
■tances  of  tbe  particular  case,  the  operation  of  a 
street  car  at  leas  tlian  the  maximum  speed  fixed 
by  ordinance  may  be  negligence  if  the  partleolar 
ciTCumstanceB  make  it  daDgerous  to  tlie  puUie 
to  oi>erate  it  at  such  speed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  175 ;  Dec.  Dig.  1  SI.*] 

2.  Stbeet  Raileoadb  (I  81*)— iNJxmiB— Nbo- 

UGENCB—EZCXBSIVE  SPEED. 

In  absence  ot  Darticnlar  circumstances  mak- 
ing it  dangerous,  toe  running  of  a  street  car  In 
city  Btreeti  at  a  speed  of  12  miles  an  hour  Is  not 
negligence,  and  is  lawful  unlesB  restrained  by 

ordinance. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  I  175 ;  Dec.  IHg.  |  81.*] 

3.  TaiAL  (I  252*)  — iNsraucTiOHS- Amioa- 
BiLrtT  TO  Evidence. 

Ao  Instruction,  Bubmltting  by  itself  tbe  is- 
sue of  excessive  speed  in  an  action  for  injuries 
by  coilision  with  a  street  car.  Is  erroneous,  un- 
less there  is  evidence  reascHiaoly  anthoriiing  an 
inference  that  the  rate  of  speed  in  the  pardcn- 
lar  case  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  596,  602,  603;  Dec  Dig.  1 252.*] 

4.  Stbeet  Raiiboadb  ft  117*)— Injubies— Ac- 
tions —  QuEsnon  roB  Jubt  —  Excessive 
Speed. 

It  was  a  Question  for  the  Jury  whether  it 
was  negligence  to  operate  street  cars  at  tbe  In- 
tersection of  two  avenues  which  many  people 
were  accostomed -to  use  at  a  speed  of  12  miles 
an  hour,  even  though  the  maximum  speed  limit 
fixed  by  ordinance  was  15  miles  an  hour. 

[Ed.  Note^B\>r  other  cases,  eee  Street  Rail- 
roads, Gent  Dig.  H  247,  251;  Dec.  Dig.  1 117.*] 

5.  Dahaqes  (I  144*)  —  Plbadino  —  Loss  of 

E<ABNINOB. 

The  petition,  in  an  action  for  injuries  in  a 
street  car  collision,  alleged  tliat  such  injuries 
prevented  plaintiff  from  fully  conducting'  his 
business  as  heretofore,  and  showed  that  his  bnsi- 
neffl  was  a  smell  Ice  and  coal  business  which  re- 
qnired  him  to  make  personal  deliveries  from 
place  to  place.  Held,  in  view  of  the  statute  for- 
bidding reversals  except  for  material  error,  that 
it  was  not  error  to  permit  recovery  for  a  loss  of 
earnings  by  plaintiff,  as  against  an  objection 
tliat  the  petition,  which  was  not  demnrred  to, 
did  not  sufficiently  allege  loss  of  earnings. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  S  144.*] 


•For  oOMT  eases  so*  same  tople  and  ssetlon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Ssrles  A  RVr  Indsias 
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Appeal  from  fit  Lools  Olrcilit  Goort;  J. 
Hugo  Grimm,  Judge. 

Action  by  Frederick  O.  Brandt  against  the 
United  Ballways  Company  of  St  Loxila. 
From  a  Judgment  for  lOalntlff,  defendant  bj^ 
peals.  Affirmed. 

Geo.  T.  Frleet  R.  B.  Blodgett  and  T.  B. 
Francis,  for  appellant  CoUlnB  ft  Ghappell, 
George  W.  Fnnke,  and  IL  T.  SelleRlc.  for  re- 
spondent 

NORTONI,  J.  This  Is  a  snit  for  damages 
accrued  to  plaintiff  tbrongb  the  alleged  neg- 
ligence of  defendant  Plaintiff  recovered,  and 
defendant  prosecutes  the  appeal. 

Plaintiff  Is  the  proprietor  of  an  Ice  and 
coal  business  which  he  conducts  In  a  small 
way,  In  person,  by  delivering  those  commod- 
ities from  house  to  house.  At  the  time  of  his 
Injury,  he  was  engaged  in  delivering  ice  In  a 
one-horse  wagon  about  1  o'clock  in  the  after- 
noon. Defendant's  street  car  collided  with 
plaintiff's  wagon  while  he  was  In  the  act  of 
crossing  its  south-bound  track  on  Florissant 
avenue  and  Inflicted  serious  and  permanent 
injuries  upon  -him.  It  appears  Florissant 
avenue  runs  north  and  south  along  and  ad- 
jacent to  the  west  side  of  O'Fallon  Park. 
Defendant  maintains  a  double  street  car 
track  in  this  street;  the  south-bound  trade 
being  the  one  farth^t  west  and  the  north- 
bound track  is  that  farthest  east  Plaintiff, 
with  his  horse  and  wagon,  came  from  the 
west  on  Redbud  avenue  and  into  Florissant 
avenue  at  the  intersection  of  those  streets. 
After  coming  upon  Florissant  avenue,  be 
drove  south  along  the  west  side  of  that  street 
for  about  330  feet  with  the  purpose  to  go 
eastward  from  Florissant  on  Harris  avenue, 
and  this,  of  course,  Involved  crossing  the  car 
tra<^.  The  evidence  tends  to  prove  that 
Just  prior  to  turning  southeast  across  defend- 
ant's car  tracks  to  the  intersection  of  Harris 
avenue,  plaintiff  looked  to  the  northward 
and  observed  defendant's  car  standing  on 
Blorissant  at  the  intersection  of  Redbud  ave- 
nue as  though  it  was  either  receiving  or  dis- 
charging passengers  at  that  point  As  the 
car  then  stood  330  feet  north  of  Harris  ave- 
nue, plaintiff  guided  his  horse  to  the  south- 
east across  the  car  track  intending  to  pass 
to  the  eastward  on  Harris  avenue-  He  says 
Just  as  his  horse  was  in  the  act  of  passing 
upon  the  south-bound  track  be  looked  a  sec- 
ond time  and  observed  the  car  approaching 
him  about  75  feet  distant  at  a  very  high  rate 
of  speed.  Plaintiff  whipped  his  horse  and 
endeavored  to  escape,  but  the  approaching 
car  collided  with  the  rear  wheel  of  his  wag- 
on and  occasioned  the  several  injuries  com- 
plained of.  The  petition  contains  three  alle- 
gations of  negligence.  The  first  is  to  the 
effect  that  defendant's  motorman  in  charge 
of  the  car  ran  the  same  at  a  great  and  un- 
lawful rate  of  speed;  the  second  allegation 
is  to  the  effect  that  the  motorman  in  chai^ 
of  the  car  did  not  observe  due  care  in  look- 
ing out  for  T^cles  upon  Florissant  avenue ; 


and  the  third  allegation  la  that  the  motor* 
man  n^ected  to  make  use  of  the  appliances 
at  his  command  In  time  to  prevent  plaintiff's 
injury  when,  by  exercising  ordinary  care  to 
that  end,  he  might  have  avoided  the  colli- 
sion. The  tblrd  and  last  specification  of 
negligence  the  court  withdrew  from  the  jnry 
by  instruction,  as,  in  its  opinion,  the  evidence 
failed  to  support  it 

The  court  submitted  the  case  to  the  Jnry, 
however,  on  the  first  two  spedflcations  of 
negligence.  The  Jury  were  instructed  for 
plaintiff,  substantially,  that  if  they  found 
the  street  car  was  operated  at  a  great  and 
dangerous  rate  of  speed  under  all  of  the  cir- 
cumstances of  the  case,  or  tliat  the  motor- 
man  operated  the  car  without  exercising  or> 
dlnary  care  to  discover  vehicles  on  the  track 
and  in  danger,  then  the  finding  should  be  for 
plaintiff  If  it  appeared  plaintiff's  injury  oc- 
curred directly  as  a  result  of  defendant's 
failure  in  either  respect  Plaintiff's  first  in- 
struction referred  to  is  as  follows:  "The 
court  instructs  the  Jury  that  If  they  believe 
and  find  from  the  evidence  in  this  case  tliat 
on  the  8d  day  of  October,  1008,  the  defendant 
was  engaged  In  operating  a  line  of  street 
railway  and  cars  along  and  over  Florissant 
avenue  in  the  citr  of  St  £x>uis,  and  that  said 
Florissant  avenue  was  at  said  time  an  open 
public  street  of  the  city  of  St  Louis,  and 
that  on  said  date  the  plaintiff  drove  an  Ice 
wagon  on  said  Florissant  avenue  near  its 
Intersection  with  Harris  avenue  In  said  city, 
and  that  while  plaintiff  was  driving  on  said 
Florissant  avenue  and  attempting  to  cross  the 
same  at  said  time  and  place,  one  of  defend- 
ant's cars  on  said  Florissant  avenue  in  charge 
of  defendant's  motorman  then  and  there  ran 
against  plaintiff's  said  wagon,  upsetting  the 
same,  thereby  inflicting  any  of  the  Injuries 
detailed  in  the  evlden'ce,  and,  if  the  Jury 
further  believe  and  find  from  the  evidence 
that  the  motorman  operating  said  car  strik- 
ing plaintiCTs  wagon  at  said  time  and  place 
ran  said  car  at  a  rate  of  speed  great  and 
dangerous  under  all  the  circumstances  of 
the  case  as  detailed  in  the  evidence,  or  that 
said  motorman  at  said  time  and  place  ran 
said  car  without  exercising  ordinary  care  to 
discover  vehicles  upon  said  street  in  dan- 
ger from  said  car,  and  that  said  collision 
with  plaintiff's  wagon  directly  resulted  from 
said  motorman's  failure  to  use  ordinary  care 
in  any  or  all  of  the  particulars  above  stated, 
and  that  plaintiff  himself  at  said  time  and 
place  wu  exercising  reasonable  and  ordinary 
care  for  his  own  safety,  then  your  verdict 
must  be  for  the  plaintiff." 

In  so  far  as  this  instruction  submitted  to 
the  Jury  the  question  of  the  motorman  oper- 
ating the  car  at  a  great  and  dangerous  rate 
of  speed  under  the  circumstances  of  the  case 
as  a  predicate  of  liability,  it  is  criticised,  for 
it  Is  said  there  is  not  a  word  in  proof  taiA- 
Ing  to  show  the  rate  of  speed  shown  In  and 
of  itself  was  a  breach  of  duty  on  the  part  of 
defendant  ▲  witness  for  plaintiff  who  waa 
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Vttaeat  at  tb»  ttme  and  qualified  as  an  ex- 
motonnaa  mid  the  car  was  being  operated 
JoBt  ifflor  to  tbe  Injur  ftt  12  miles  per  hoar. 
In  re«peet  of  tbta  matter,  tbe  negligence  re- 
Ued  npon  tm  a  xecorery  J>'  a  tneaeb  of  ^ 
foidant's  common-law  dotfi  Cor  In  no  man- 
ner does  tbe  eaae  proceed  ae  for  a  violation 
of  the  ipeed  ordinance.  Indeed,  it  waa  ex- 
pieedy  stated  on  the  trial  for  plaintiff  that 
be  relied  nptm  negllgmce  at  common  law  as 
to  this  matter,  for  hla  proof  was  InsoflSdent 
to  dlKloee  a  breadk  of  the  ordinance.  The 
dt7  ordinance  in  evidence  tondilng  the  speed 
of  cars  at  the  point  In  qnestliui  Inhibits  their 
opvatlon  at  a  rate  of  speed  bqrond  IB  miles 
an  hour,  only.  It  la  soggested  tm  defendant 
that,  as  the  law  preAunes  nei^lgmoe  when  a 
car  Is  shown  to  have  been  operated  at  a 
■peed  In  exceea  of  that  prescribed  in  an  ordi- 
nance, so  it  should  be  presumed  there  Is  no 
negligence  on  the  part  of  defendant  when  it 
condiBtTely  appears  tbe  car  waa  operated  at 
a  rate  of  speed  conslderaUy  within  the  ordi- 
nance limit  It  la  nnneceasary  to  serlonsly 
consider  tbe  snggestlon  as  to  presumption^ 
for  ne^lgeuce  is  a  rctotlve  matter  and  must 
be  determined  in  the  drenmstances  of  tbe 
particular  case  preeented  for  rerlew.  It  is 
mffldent  to  say  that  a  limitation  by  ordi- 
nance of  a  rate  of  speed  at  which  can  may 
be  operated  is  not  necessarllr  antbority  to 
ran  the  can  In  all  drcnniatances  to  the  limit 
of  speed  prestribed.  Qnlncy  Horse  B^..  etc^ 
CofT.  ttnnse,  88  m.  App.  212;  NelUs.  Street 
Ballroad  Accident  Law,  178.  Indeed,  it  may 
be,  erert  aside  from  the  ordinance,  the  opera- 
tion ot  a  car  at  a  mocb  lees  rate  of  epeed 
than  that  r^erred  to  will  oprarate  a  negli- 
gent breadi  of  daty  on  the  part  of  defendant 
If  the  fiacts  and  circumstances  in  proof  dis- 
close a  sltnatlon  fraught  wltb  great  possl- 
bllltlai  of  danger  to  the  public  Van  Natta 
T.  Peoples  Street  By.,  etc,  Co.,  188  Mo.  18, 
84  S.  W.  60S.  Then  can  be  no  doubt  that 
where  the  particular  drcumstances  of  tbe 
ease  present  a  situation  si^gesting  danger, 
as  a  usual  thing,  those  <q)erating  the  street 
car  must  omduct  IliemsdTes  ^tb  respect  to 
the  same  as  would  an  ordtoarily  prudent  per- 
son mana^ng  a  dangerous  agency  in  the 
same  situation.  instancy  If  It  appeara 
a  multitude  la  accustomed  to  aasemMe  on 
or  about  a  car  tnA  in  a  grett  city,  tbm  tbe 
obligation  of  ordinary  can  for  the  safety  of 
those  thiu  usually  assunbled  suiseBts  that 
tbe  car  should  be  run  at  a  Tory  moderate 
rate  of  speed  and  undor  complete  control 
while  passing  such  point.  So  it  is  in  tbe 
present  case,  thongb  the  evidence  conclusive- 
ly shows  the  car  was  not  operated  to  exceed 
12  mUes  an  hour,  an  dement  of  llablUty 
may  appear  against  d^Mdant  notwithstand- 
ing the  ordinance^  If  other  facts  and  dr- 
cumstances in  proof  suggest  such  a  rate  of 
qieed  to  have  been  cardess.  But  it  is  said 
the  case  is  utteriy  devoid  of  proof  In  respect 
of  tbta  matter.  It  may  be  conceded  the  au- 
thorities an  go  to  tbe  effect  that,  unless  the 


I»artlcular  drcumstances  In  proof  suggest 
some  danger  as  a  usual  matter,  the  rate  of 
speed  bne  shown  is  lawful  unless  restrained 
by  ordinance.  The  following  cases  an  in 
point:  Hlncina  v.  tit  Louis  ft  S.  B.  Co.,  197 
Ho.  800,  815,  816^  86  8.  W.  868;  Petty  v. 
St  LouU  ft  M .  B.  B.  Oc  m  Mo.  066.  78  8. 
W.  1008;  Theobald  v.  St  Louis  Transit  Co., 
191  Mo.  898,  432,  00  S.  W.  864;  NdUs,  Street 
Ballroad  Acddent  Law,  178. 

Then  can  be  no  doubt,  bad  the  Instruc- 
tion submitted  the  mattw  of  unlawful  speed 
conjunctivdy  with  that  pertaining  to  tbe 
omission  of  the  motorman  to  exerdse  ordi- 
nary can  for  plaintiff's  safety,  It  would  have 
bem  entlrdy  pn^r ;  but  baring  submitted 
the  matter  of  speed  as  a  single  predicate  of 
liaUlity,  it  may  not  be  sustained  unless  then 
is  something  In  tbe  circumstances  of  tbe 
case  from  wblcb  tiie  Jury  may  reasonably 
infer  tbat  a  rate  of  q;>eed  at  13  miles  per 
hour  was  a  breach  of  the  obligation  to  ex- 
erdse ordinary  can  as  a  uMul  thing  at  the 
point  In  question.  'When  the  facts  an  scni- 
tlnised,  we  bdleve  Qien  Is  suflldent  in  the 
case  to  render  the  question  one  for  the  Jury. 
The  fact  that  the  motorman  might  by  e»r^ 
dsing  ordinary  care,  bare  seen  plaintiff  driv- 
ing down  the  street  and  headed  toward  Har- 
ris aveooe,  should  be  put  aside  for  the  rea- 
son this  danse  of  the  instruction  does  not 
Incorporate  It  as  a  matter  to  be  considered 
wltb  respect  to  defmdant's  liability.  After 
setting  this  out  of  view  oitlrdy,  tbe  featan 
of  the  instruction  under  discussion  Is  to  be 
viewed  soldy  in  the  light  of  the  facts  and 
drcumstanoes  wblcfa  attended  tbe  situation 
as  a  usual  thing  and  of  which  both  plaintiff 
and  those  operating  the  street  car  an  deem- 
ed to  have  bad  knowledge  It  seems  but 
fair  to  view  all  of  that  portion  of  Florlasant 
avenue  betwem  Bedbnd  avoiue  and  Harris 
avenue  as  akin  to  a  public  crMsing,  tor  it 
Is  to  be  rememboed  tlmt  O'Fallon  Park  lies 
on  the  east  side  of  Horlasant  avenue,  and 
those  desiring  to  go  east  from  Bedbud  avenue 
must<  travd  south  880  feet  in  Horlssant  to 
tbe  Intersection  of  Harris  avenue^  which  pro- 
ceeds eastward  on  tbe  south  line  of  the  park. 
In  other  words,  Redbnd  aTenne  Intercepts 
Florissant  avenue  Imme^tdy  adjacent  to 
tbe  park,  and  all  perstms  traveling  east  on 
Bedbud  araiue  an  required  to  torn  and 
drive  880  feet  to  tbe  southward  and  across 
tbe  tracks  in  Florissant  avenue  to  tbe  end 
of  reaching  a  street,  Harris  avcaine,  on  whidi 
th^  may  proceed  on  tbetr  Joum^  to  the 
eastward.  Besides^  these  streets  an  public 
thoroughtkres  of  a  great  dty  when  people 
constantly  move  to  and  fro.  In  this  dtua- 
Mm,  it  appeara  those  operating  tbe  street 
cara  in  Florissant  avenue  at  this  point  diould 
antldpate  persons  wore  usually  using  the 
portion  of  Florissant  avenue  bivolved  as  a 
crossing  and  oiperate  tbe  can  accordingly. 
In  other  words,  we  believe  It  was  compet«it 
solely  in  view  of  tbe  circumstances  suggest- 
ed, wbldi  snflldently  t4»pear  to  obtain  as  a 
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usual  condition,  to  submit  the  matter  to  the 
}ury  aa  a  predicate  of  liability  If  It  found 
that  a  speed  of  12  miles  per  hour  was  dan- 
gerous and  negUgent  at  the  place  In  question. 
The  plaintiff  was  Justified  In  assuming  the 
defendant  would  operate  its  cars  on  this 
portion  of  the  street  at  a  rate  of  speed,  with- 
in that  which  Is  usual  to  a  clear  track,  for 
it  should  anticipate  persons  crossing  there. 
If  there  be  circumstances  in  proof  indicating 
a  common  use  of  the  portion  of  the  street 
mentioned,  which  suggest  a  possibility  of  In- 
Jury  more  or  less  present  aa  a  usual  thing, 
the  question  as  to  whether  the  rate  of  speed 
at  12  miles  per  hour  Is  Diligent  is  one  for 
the  Jury  aside  from  the  ordinance.  Nellls, 
Street  Railroad  Acddent  Iaw,  278,  279. 

Among  other  things,  the  Instruction  on  the 
measure  of  damages  submitted  plaintiffs  loss 
of  earnings  as  a  proper  element  for  consider- 
ation. It  is  argued  this  was  error  for  the 
reason  there  was  no  averment  In  the  peti- 
tion to  the  effect  tliat  plaintiff's  earnings 
were  impaired  by  his  injury,  and  further 
that  there  was  no  eridmice  as  to  what  plain- 
tiff's earnings  were  prior  to  the  injury.  The 
latter  suggestion  is  an  error  as  to  the  fact, 
for  the  evidence  discloses  plalntlfTs  eamii^ 
were  fSO  per  week  prior  to  and  at  the  time 
of  his  Injury.  The  allegation  of  the  peti- 
tion is  somewhat  Indefinite  as  to  this  mat- 
ter, but  we  believe  it  to  be  sufficient  It  is 
averred  in  the  petition  "said  injuries  did 
prev^t,  and  will  continue  to  prevent,  plain- 
tiff from  fully  exercising  and  conducting  his 
business  as  heretofore."  If  It  appeared  plain- 
tiff was  worlting  for  a  salary,  this  rathw  In- 
definite allegation  might  be  regarded  as  In- 
sufficient, as  it  would  not  follow  necessarily 
that  his  salary  ceased  or  was  diminished  be- 
cause he  was  prevented  from  fully  exercising 
or  conducting  his  business  as  theretofore. 
Such  was  the  case  of  Keen  v.  St.  Louis,  etc., 
R.  Co.,  128  Mo.  App.  301,  305,  108  S.  W.  1125. 
It  appears  here  that  plaintiff  owned  a  coal 
and  ice  business  to  which  he  gave  bis  per^ 
Bonal  attention  by  delivering  ice  and  .coal 
to  his  customers.  The  testimony  la  that,  be- 
sides being  confined  to  the  hospital  for  sev- 
eral weeks  because  of  his  broken  arm  and 
other  Injuries,  he  was  rendered  wholly  un- 
able to  perform  the  duties  of  cutting  Ice  and 
shoveling  coal.  Because  of  this  he  finally 
sold  his  business  to  another.  But  it  is  urged 
the  chief  purpose  of  pleading  is  to  convey 
notice  to  the  adverse  party  of  the  particu- 
lars as  to  which  the  damage  Is  sought  In 
view  of  this,  it  is  said  defendant  la  not  suf- 
ficiently advised  by  the  allegation  that  the 
*  Injuries  prevented,  and  will  continue  to  pre- 
vent, plaintiff  from  conducting  his  business 
as  theretofore  that  he  sought  to  recover  per- 
sonal earnings.  The  argument  might  be  val> 
Id  in  some  cases,  but  Is  without  force  here, 
for  the  present  petition  on  its  face  sets  forth 
facta  sufficient  to  advise  defendant  alwut  the 


whole  matter  and,  furthermore,  the  proof  is 
complete.  It  is  averred  In  the  petition,  iden- 
tically as  the  proofs  show,  that  plaintiff  own- 
ed and  conducted  a  small  ice  and  coal  busi- 
ngs, which  occupied  him  personally  in  mak- 
ing deliveries  from  house  to  house  and  place 
to  place.  The  petition  reveals,  too.  that 
plaintiff  was  In  the  very  act  of  driving  his 
horse  and  wagon  in  making  deliveries  of  ice 
at  the  time  of  Ills  injury.  The  averment  of 
a  petition,  when  not  challenged  by  denrarrer, 
as  in  this  case,  must  be  interpreted  by  af- 
fording all  reasonable  inferences  and  intend- 
ments in  its  favor.  When  so  considered,  in 
connection  with  all  of  the  facts  set  forth, 
the  averment  that  plaintltrs  injuries  prevent- 
ed, and  will  continue  td  prevent,  him  from 
fully  ezratdsing  and  conducting  bis  business 
as  theretofore,  are  sufficient  to  authorize  a 
recov^  for  loss  of  earnings;  for  bis  earn- 
ings in  Bocb  case  are  the  result  of  his  la- 
bors ratho-  than  of  invested  capital.  Indeed, 
if  one  accustomed  to  prosecuting  such  a  busi- 
ness by  his  own  efforts,  which  yields  blm  $30 
per  week,  is  disabled  from  further  perform- 
ing his  duties  in  respect  of  such  business,  the 
reasonable  inference  is  that  the  loss  entailed 
is  that  of  his  personal  earnings  rather  than 
that  of  invested  capital.  At  any  rate,  it  suf- 
ficiently appears  on  the  whole  case  that  the 
capital  of  plalntlfTs  business  was  his  per- 
sonal effort  in  conducting  it  and  its  yield  was 
from  that  source. 

We  are  conmmnded  by  the  statute  not 'to 
reverse  Judgments  except  for  error  material- 
ly affecting  the  merits  as  to  the  party  com- 
plaining on  an)eal.  In  view  of  this  and  what 
has  beem  said,  we  brieve  the  court  did  not 
err  in  permitting  a  recovery  for  a  loss  of 
earnings  in  the  circumstance  of  the  caae. 
For  an  authority  in  point,  see  lliomu  v.  Un- 
ion Ry.  C3o.,  18  App.  Div.  185,  46  N.  T.  Supp. 
0^.  See,  also,  8  Am.  ft  Eng.  Skicy.  Lew  (2d 
E:d.)  654 ;  Mabrey  v.  Cape  Girardeau  ft  Grav- 
el Road  Co.,  92  Mo.  App.  696,  69  S.  W.  894. 

The  other  questions  do  not  merit  dlscni8> 
sion. 

The  Judgment  should  be  affirmed. 
It  Is  m^rdfflttd. 

RETNOLOS,  P.  J.,  and  CAULTIEU),  3^ 

concur. 


STATE  V.  TATMAN. 
(Kansas  City  Court  of  Appeals.  Missouri. 
Not.  21, 19ia) 

1,  IirroxiCATiNO  LzQUOBS  (I  228*)— Wbong- 

Fui.  Sauc— Date. 

On  a  prosecution  for  wnuigfol  sale  of  in- 
toxicating liquors,  the  state  may  Ictiodaoe 
proof  of  a  sale  on  any  day  within  a  year  prior 
to  the  filing  of  the  informaticoi,  though  the  in- 
fonoation  alleges  a  sale  on  a  spedfiea  day. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Lignors,  Cent  I^.  H  203-274;  Dee.  Dw.  i 
223;*  IndictnwiU  ana  InformatiiMi,  Gent.  Dtg. 
H  640-642.] 
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1  Crzhhtai.  I,aw  (|  197*}— Fobmeb  Oosno- 
noir  OK  Ac<tT7iTTUr-C0Nci.uazviNE88— 0th- 
■BOnsrscs. 
Where,  OD  a  pnweeatlon  for  a  wronsfal  sale 
nf  b'Qaor  on  a  Bpedfied  day,  the  state  offers  evi- 
denoe  of  seTenu  sales  within  a  year  prior  to 
filiDK  the  iDfonnation,  and  all  is  snbDutted  to 
the  jnry,  and  there  is  an  acquittal,  none  of  nich 
Biles  can  be  made  the  sobject  of  a  furthw  proe* 
Motion. 

fBd.  Note.— For  other  cases,  see  Criminal  Law, 
CcdL  Dig.  S  407 ;   Dec  Dl«.  |  1»7.*] 

3.  CRDnNAL.  Law  (|  295*)— Fobub  Acquit- 
tal—Evidescb. 

On  a  pJea  of  autrefois  acgnlt  In  a  prosecu- 
tion for  a  wrongfol  sale  of  llqnor,  evidence  l^eld 
to  establish  that  the  sale  for  which  a  convic- 
tion was  sonffht  had  been  introduced  in  evi- 
dence on  a  prior  prosecntion  on  which  accused 
had  been  acquitted,  predndinf  furtlier  prosecu- 
tion thereon. 

[Ed.  Note.— For  other  cans,  an  Criminal  Law, 
Cent  Die..H  674-678;  Dec^  Dig.  |  205.*] 

Appeal  from  Glrcntt  Ckrart,  Pntnam  Coon- 
ty;  Geo.  W.  Wanamaker,  Judge. 

B.  J.  Tatman  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Re- 
versed. 

N.  A.  FraaUln,  for  appellant  Elliott  W. 
Major,  Att7<  G^..  and  Jolm  M.  Dawson, 
AssL  Atty.  Gen.,  for  the  State. 

ELLISON,  J.  The  defendant  was  charged 
with  a  violation  of  the  local  option  law  in 
Patnam  county  in  selling  Intoxicating  liq- 
uors in  that  county.  He  was  convicted,  and 
appealed  to  the  Supreme  Court,  the  appeal 
being  taken  to  that  court  on  the  ground  that 
it  involved  a  constitutional  queetlon.  That 
court  thought  not,  and  transferred  the  case 
to  this  court,  128  S.  W.  738.  The  informa- 
tion upon  which  defendant  was  convicted 
was  filed  in  the  circuit  court  at  the  August, 
1900.  term.  It  was  fonnded  upon  the  affi- 
davit of  one  Dock  Yalentine,  and  charged  de- 
fendant with  having  sold  intoxicating  liq- 
uors "on  or  about  the    day  of  June, 

1909."  Defendant  filed  a  plea  of  "autrefois 
acquit,"  and  on  that  plea  the  case  will  be  de- 
termined here. 

The  record  discloses  that  the  only  sales 
made  by  defendant  were  two  bottles  of  bit- 
ters, and  these  sales  were  made  on  the  23d 
of  June,  1909,  not  more  than  one  hour  apart ; 
that  on  the  next  day  an  information  was 
filed  lusatnst  defendant  on  Valentine^  affida- 
vit, before  a  Justice  of  the  peace,  In  the  ex- 
act language  of  the  present  Information,  ex- 
cept that  In  charging  the  day  of  sale  the 
date,  "23rd,''  day  of  June  Is  stated,  whereas 
Id  the  present  one,  as  shown  above,  the  day 
in  Jnne  is  left  blank.  Thatfcase  was  tried 
before  the  justice  in  July,  and  the  defend- 
ant was  acquitted.  Then  in  August  the  pres- 
ent Information  was  filed  In  tbe  drcnlt  court, 
and  tbe  defendant  conTlcted  as  already 
suted. 

In  a  iirosecutlon  for  a  sale  of  Intoxicating 
liquors,  notwithstanding  the  state  allege  a 


sale  on  a  specific  day.  It  may  Introduce  evi- 
dence of  a  sale  on  any  day  within  a  year 
prior  to  filing  the  Information.  State  v.  Fel- 
lers. 140  Mo.  App.  723,  127  S.  W.  96.  But 
if  the  state  offers  evidence  of  several  sales, 
and  they  are  submitted  to  tbe  Jury,  and  there 
is  an  acquittal,  none  of  these  can  be  made 
the  subject  of  another  prosecution,  because 
the  defendant  bas  been  found  not  guilt?  on 
all,  and  he  cannot  be  put  In  Jeopardy  more 
than  once  for  tbe  same  offense.  If,  In  such 
case,  he  is  convicted,  the  conviction  stands 
for  all  tbe  sales  upon  which  he  was  tried, 
and  again  he  cannot  be  afterwards  prosecut- 
ed for  either  of  audi  sales,  as  he  cannot  be 
made  to  soffM  twice  for  the  same  offense. 
State  V.  Stephens.  70  Mo.  App.  554.  So  this 
case  turns  on  a  Question  of  foct:  YTbm  de< 
fendant  tried  and  acquitted  before  the  jus- 
tice <tf  tbe  charge  as  to  both  sales?  On  that 
Issue  evidence  was  heard  and  tbe  question 
submitted  to  tbe  Jury  under  Instructions  and 
the  finding  was  In  the  negative.  Defendant 
contends  that  such  finding  is  not  supported 
by  any  substantial  testimony.  We  think  me 
record  upholds  his  contmtion.  Valutine, 
the  prosecuting  witness,  testified  positively 
that  he  was  examined  before  the  Justice  as 
to  both  sales,  and  that  he  told  of  both  sales, 
one  sale  bdng  of  liquor  or  bitters,  in  a  bo^ 
tie  of  a  oertaln  shape  and  the  othor  in  a-bot- 
Ue  of  dlfFwent  shape.  The  only  contradic- 
tion attonpted  to  be  made  of  this  was  the 
testimony  of  tbe  Justice  who  tried  tbe  first 
case.  We  cannot  set  It  out  at  length.  'It 
will  suffice  to  say  that  it  abould  not  have 
been  considered  as  being  contrary  to  that  of 
the  prosecuting  witness,  for  tbe  reason  that 
the  Justice  did  not  remember  and  could  not 
say  Thether  both  sales  hod  been  glyen  In 
evidence.  His  testimony,  including  cross-ex- 
amination, was  80  Indefinite  and  was  so  qual- 
ified by  lack  of  recollection  that  it  lost  all 
probative  forces  and  Should  not  have  been 
permitted  to  outwel^  that  of  the  prosecntr 
lug  witness,  upon  the  recollection  and  ver- 
acity of  whom  the  state  reUed  fat  convic- 
tion. 

The  Judgment  Is  reversed.  All  concur. 


BTATQ  V.  ORAWFOBD. 

(Kansas  (Sty  Oonrt  of  Appeals.  Mlssouii 

Nov.  21, 1910.) 

1.  Cbimiiiax.  Law  (|  59*)-OnTnBS8— Pabtt 

lilABLE. 

One  cannot  be  convicted  of  an  act  commit- 
ted by  another  unless  he  consented  thereto,  and 
his  knowledge  that  another  is  committing  tbe 
act  is  not  sufficient  to  make  him  guilty. 

[Ed.  Note. — For  other  cases,  see  Criminal  Ijaw. 
CenL  Dig.  H  71-81 ;  Dec.  Dig.  |  69.*] 

2.  InroxiCATiRo  Liqiroas  {${  168)  224*)— II- 

LBQAL  SaUIS  BT  DBUOOISTS. 

nie  state,  showing  that  a  clerk  of  a  drug- 
glst  sold  liquor  in  tbe  drug  store  or  suffered  it 
to  be  drunk  on  the  premises  In  violation  of  Rev. 
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St.  1899,  I  S051  (Ann.  St  190G,  p.  1761J,  estab- 
Ushes  a  prima  £aci«  caae  against  the  arugKut, 
and  the  harden  is  oo  him.  to  show  nonconaent; 
bat  he  need  not  ahow  that  the  deik  acted  con- 
tiaiy  to  orders  given  in  good  faith  and  withoat 
knowledge  or  conseat. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquon,  Cent.  Dig.  U  li»Wt,  276-881;  Dec. 
Dig.  88  168,  224.«1 

8.  IniOXICATINO  LiQtTOBS  (8  236*)— IlUOAL 
SAI.EB  BT  DbUOOISTS. 

That  a  dmgsist  consented  to  an  llleeal 
Bale  of  liquor  hy  his  clerk  or  consented  to  the 
clerk  saffering  Intoxicating  liquors  to  be  drunk 
on  the  premises  so  as  to  make  him  responsible 
criminally,  under  Rev.  St.  1899,  I  SOSl  (Ann. 
St  1906^  p.  1751),  for  the  act  of  the  clerk,  may 
be  shown  \>y  circumstances,  and  proof  of  the 
drugzfst's  guilty  knowledge  of,  and  acquiescence 
in,  the  act  of  the  derii,  is  anfficient  to  prove 
conseat 

[Ed.  Note.— For  other  eaM%  ms  Intoxtcattnt 
^ooiB,  Gent.  Dig.  H  SOS-SW;  Dee.  Di^ 

Appeal  from  Circnlt  Conrt^  Holt  Oonnty; 
3,  W.  Peery.  Special  Judge. 

WUllam  Crawford  wag  convicted  of  crim^ 
and  be  appeals.  Reversed  and  remanded. 

B.  Bi  Bridgeman,  John  W.  Stokes,  and 
J<^  Kennisb,  for  aj^^ant  H.  T.  Alkirc^ 
Proa.  Atty.,  and  Frank  Fetrec^  Aast  Proi. 
Atty..  tot  the  Stat& 

BZjLISON,  J.  The  defendant  Is  a  drop- 
gist  And  vas  convicted  of  a  violation  of  sec- 
tion 9051,  Rev.  St  189»  (Ann.  St.  1906,  p. 
1761),  in  permitting  Intozleatlng  liqnor  to  be 
drank  on  Us  ptemlsei.  The  appeal  la  based 
npob  error  eald  to  be  embodied  in  an  Inatroc- 
tion  for  the  state  that,  if  "any  one  in  tiie 
employ  of  the  defendant  as  a  clerk  in  his 
drug  store  did  suffer  tntoxtoitinc  liqaors,  to 
wit,  beer,  to  be  drank  at  or  about  bis  ptece 
of  baslaesB,  bis  drag  store,  to  Holt  county, 
Mo.,  you  will  find  the  def«idant  guilt;  as 
charged  In  the  aec<md  count  In  the  indict- 
ment, unless  yon  shall  find  that  the  said 
clerk,  in  permitting  aafd  liquOTS  to  be  dmnk 
at  or  about  tbe  premises  as  aforesaid,  was 
actiiw  contrary  to  tbe  orders  of  def^dant, 
given  In  good  faith  by  him,  and  wlthont  bis 
knowledge  or  consent ;  and  you  are  instruct- 
ed that  the  burden  of  proving  that  such  or- 
ders were  given  by  the  defendant,  and  that 
sncfi  orders  were  given  In  good  faith,  and 
that  the  defendant  had  no  knowledge  of  their 
violation  derolvee  upon  the  defendant,  and, 
unless  he  has  made  auch  pnxrf  to  your  sat* 
isfactlon,  then  yon  should  presume  that  he 
gave  no  such  orders." 

An  accused  cannot  be  convicted  of  an  act 
committed  by  another  nnless  he  consented 
thereto.  Hla  knowledge  that  ancttber  Is  to 
commit,  or  Is  committing,  tbe  act,  will  not 
snfflce  to  make  him  guilty,  for  he  may  know 
It  and  yet  fruitlessly  object.  State  v.  Mc- 
Adoo,  80  Moi  216.  He  must  consoit  When 
a  sale  of  intoxicating  liquor,  or  sofferlng  it 
to  be  dmnk  on  the  ivemlsee,  is  tbe  matter 
on  trial,  a  prima  fade  case  will  be  made 


against  the  defendant  If  the  state  shows 
that  the  act  was  committed  by  his  cleric  or 
onploye;  for  such  character  ot  agwt  Is 
presumed  to  be  acting  bis  antborlty.  8<^ 
then,  if  nothing  farther  am>eared  aflBrmatlve- 
ly  or  by  circumstance,  it  would  be  the  dnty 
of  a  Jury  to  convict  State  Beiley,  70  Mo. 
621;  Stete  v.  Dnrkem,  28  Mo.  App.  387.  In 
othw  words,  tbe  burdoi  Is  east  iQKm  dtf  end- 
ant  to  relieve  himself  of  tlie  presmnptlon. 
How  is  he  to  do  that?  The  Instraction  of 
which  comidaint  is  made  aays  that  he  most 
show  that  he,  acting  in  good  faith,  gave  or^ 
dera  to  the  cl«-k  not  to  permit  llqaor  to  be 
drunk  on  the  premises.  We  have  not  beoi 
dted  to  any  authority  reqnlrtaig  a  pn^rletor 
to  call  up  bis  employ^  and  order  him  not  to 
violate  the  law.  Tbwa  are  cases  where  an 
accused  has  endeavored  to  show  himself  not 
guilty  by  proving  Oiat  tbe  act  was  against 
his  orders,  which  Is,  of  coarse^  a  good  de- 
fense. It  is  a  defense  he  may  prove;  bat 
I  know  of  no  law  saying  he  shall  prove  It. 
It  Is  a  very  good  defense  but  It  la  not  a 
sole  defease.  Any  other  mode  of  showing 
nonconsent  will  suffice.  And  tbe  opinions 
In  which  the  expression  occnn  that  the  bar* 
den  is  <m  the  proprietor  to  show  the  act  of 
the  clerk  wbb  contrary  to  his  orders  are  in 
cases  where  that  was  the  claim  made  by 
snch  proprletw.  and  tbe  language  of  the 
court  was  addressed  to  such  defense  If  a 
proprietor  (a  druggist,  for  Instance)  must 
give  orders  to  bis  clerk  not  to  sell  liqnor, 
and  not  to  permit  liquor  to  be  dmnk  on  the 
premises^  then,  in  order  to  escape  liability  for 
a  number  of  other  acts  of  the  clerk  in  vlola- 
tlcn  of  the  statutes  as  to  dmgglsts,  be  must 
have  given  orders  as  to  tbem  also ;  and  by 
reference  to  that  statute  It  will  be  seen  these, 
an  numeroas. 

Not  only  does  the  Instmctioa  reqtdre  or- 
ders to  be  given  by  the  pn^rtetor,  but  Ic 
makes  it  necessary  for  blm  to  show  that  he 
neither  consented  nor  knew  of  the  act  of  his 
clerk.  The  law  does  not  require  more  tlwn 
a  showing  of  nonconsent,  for,  as  already- 
said,  one  may  have  bad  knowledge  of  a  thlnff 
to  which  he  strrauously  objected.  Judge 
Johnson  stated.  In  State  t.  Morgan,  1S4  Mo. 
App.  726,  115  S.  W.  491.  that:  **To  JusUfy 
the  Jury  In  finding  the  defendant  gnllty.  It 
was  not  enough  for  them  to  believe  from  the 
evidence  that  he  had  knowledge  of  the  drink- 
ing; ttie  fiict  that  he  consented  to  the  act 
was  essential.'* 

Bat  from  the  fbr^ing  It  must  not  be  sui^ 
posed  that  express  consent  is  required,  or 
that  affirmative  evidence  Is  necessary,  to- 
sustain  a  conviction.  Gonaait  may  be  shown 
in  a  variety  €i  ways.  It  may  be  made  clear- 
by  circamstances.  There  may  be  a  guilty 
knowledge;  If  then  be  knowledge  with  ac- 
qolescence,  it  Is  tantamoant  to  CMiaent,  and. 
therefore  the  consent  may  sometimes  be  ee- 
tahllsbed  by  proving  knowledge.    So  consent. 


*For  otlisr  eassa  sm  same  toplo  and  section  NUHBBR  In  Deo.  Dig.  4  Am.  Dig.  K«7  No.  Berlei  a  a^'r  ladesss 
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amy  be  praroi  tlioacSi  It  cumot  be  shown 
that  ttae  proprietor  knew  of  the  ipeclflc  act 
tiiazsed,  tm  bis  ooneent  may  be  fwraal, 
end.  Is  meet  Inatancea,  is  gmual,  ratlier 
tbtn  epecUL 

Tbere  la  notbiDg  In  the  caaee  of  State  v. 
Chlpp,  121  Mo.  App.  656,  97  &  W.  286.  and 
State  T.  McAnally,  106  Mo.  App.  838.  79  S. 
W.  990^  that  we  consldw  applicable  to  the 
btstmctlon. 

The  Judgment  will  be  revened,  and  the 
canee  remanded.  All  concur. 


DDSKINS  T.  CHICAGO,  E.  I.  *  P.  ET.  00. 
(Kancaa  City  Coort  of  Appeals.  Mlasoarl. .  Not. 
21,  1910.) 

1.  Caxbizbs  (I  S03*>-GABBuai  of  Passeii- 

 Bmii  


GERS— OaBE    - 

A  carrier  of  paaeengexa  nraat  enrdae  tiw 

hishest  degree  of  care  to  safely  transport  pas- 
eeogeie,  and  to  give  them  a  reasoaabl;  safe 
place  at  wtiidi  to  alight  from  the  train  at  their 
destination,  bnt  It  noed  not  atop  at  the  station 

^tfOtSL 

[Ed.  Note.— For  oOkW  casHL  tee  Garrlext, 
Cent.  Dig.  H  121S,  ISSi;  DnTbif.  I  808.*] 
2.  Cabbisbs  a  308*)— Cabbuqs  or  Passbn- 

QEH8 — CaKI  ReqCIBED. 

A  carrier  stoniiiiis  Ita  mixed  train  before 
nachlns  the  station  plattona,  eo  as  to  make  a 
tt*p  of  three  feet  fnnn  the  car  step  to  the 

groand,  which  is  di7  and  smooth,  does  not  fall 
to  perform  Its  duty  to  gire  the  passeneers  a  rea- 
Bonablj  safe  place  at  which  to  alight,  and, 
where  a  passenger  Is  Injoied  while  aUghtlng  at 
such  idaoe  became  of  her  failure  to  leave  her 
baggage  on  the  step  until  she  reaches  the 
ground,  the  carrier  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1224-1248;  Dea  Dig.  I  806.*] 

&  Cabbiebs  {|  808*)— Passbnoebs— Dutt  to 

AssieF— Pabsenoebs  to  Auobt. 

Trainmen  need  not  In  all  cases  assist  paa- 
sengeis  In  alighting,  and,  where  the  place  to 
alight  is  reasonably  safe,  assistance  cannot  be 
claimed  by  a  passenger  as  a  matter  of  right. 

[Ed.  Note.— For  other  caaea.  see  Carriers, 
Ctait  Dig.  II  1224-1248;  Dec.  Dig.  1  80S.*] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty ;  A.  D.  Bumes,  Judge. 

Action  by  Maad  D.  Desklos  against  the 
CSilcago,  Hock  Island  &  Pacific  Railway  Com- 
pany. From  an  order  granting  a  new  trial, 
after  verdict  for  defendant,  It  appeals.  Re- 
Tened  and  remanded,  with  directlona  to  en- 
ter Judgment  for  defendant 

Fanl  B.  Walker  and  B.  O.  Hall,  tot  avpal- 
lanL  John  A.  Oroea,  R.  H,  Museer,  and  J. 
Ia  Groi^  for  nqtondttit 

JOHNSON,  J.  AcUon  by  a  peaeenser 
against  a  common  carrier  to  recover  damagcw 
for  petBonal  Injorlea  alleged  to  have  beoi 
caoeed  by  tbe  luiilgent  breadL  of  the  car* 
Tkc's  dn^  to  iffovlde  a  reaacmab^  safe  land- 
ing  place  for  the  passenger  at  the  end  of  the 
tfinsportatlaL  The  defense  Is  a  general 
traTerse  and  a  plea  of  contrtt>utory  negli- 


gence; The  trial  ooort  sostalned  a  denranw 
to  plaintiff's  evidence  and,  In  obedlmce  to  a 
peremptory  Instraction,  the  Jury  retamed  a 
verdict  tot  defendant  Afterward  the  court 
svstnlnsd  a  motion  for  a  new  trial  flled  by 
plaintiff,  and  defendant,  dissatisfied  with  this 
ruling,  brings  the  case  here  by  ai^MaL  In 
tbm  order  granting  a  new  trial  the  ground 
of  tJie  ruling  Is  not  stated,  and  the  queetkm 
for  our  dedslfm  is  whether  or  not  the  evi- 
dence of  plaintiff  is  sufficient  to  carry  to  tbe 
Jury  the  eesantlal  issues  of  fact  raised  by 
the  pleadings. 

The  injury  occurred  In  the  morning  of 
April  9,  1906,  at  defaidant's  depot  In 
Cameron.  Plaintiff,  a  young  married  wo* 
man  living  In  Cameron  was  returning  home 
from  a  trip  to  Winston,  a  nelghborli^  town. 
She  bought  hw  ticket,  and  became  a  passoi* 
ger  on  a  mixed  train  which  left  Winston  at 
about  11  o'cIodL  The  train  consisted  of  fteight 
cam  and  a  pasaenger  ooacAi  at  the  end. 
Freight  was  to  be  unloaded  at  thft  Cameron 
dty  depot  and  the  train  ston^ed  at  the  place 
most  convenient  for  this  w<»k.  The  passen- 
ger coach  was  not  run  to  the  station  plat- 
form, but  was  stopped  at  a  point  whwe  pas- 
soigers  in  alighting  would  be  compiled  to 
step  about  three  feet  In  descending  from  the 
lower  step  of  the  car  to  the  ground.  I^e 
passengers  were  three  women,  one  71  years  of 
age.  Plaintiff,  who  was  young;  healthy,  and 
vigoroos,  carried  heavy  hand  baggage,  of  the 
safety  <Hf  which  she  appears  to  have  be«i 
very  etdidtous.  ^e  was  enceinte  and  had 
been  in  this  conditl<m  about  three  nnrnths. 
In  answer  to  the  announconent  of  the  con- 
doctor  that  the  passoicers  would  have  t{0  get 
off  there,  she  protested,  so  she  states,  that 
"it  wasn't  a  suitable  place  for  ladies  to  get 
off,"  to  whldh  the  conductor  replied:  "It's 
all  right  Yon  can  make  It  all  right  and  It 
wont  hurt  you.  Ton  can  Just  Jump."  Rely- 
ing on  this  assurance,  plaintiff  and  her  fel- 
low passengers  left  the  car.  nalntiff,  carry- 
ing her  heavy  suit  case  in  her  right  hand, 
descmded  the  steiia  on  the  east  sl^  of  tbe 
platform,  and,  graining  the  handhold  with 
her  1^  hand,  stuped  or  Jumped  from  the 
last  step  to  the  ground,  which  was  covered 
with  ballast  of  cinders  or  gravel  Tbe  i^ce 
was  slanttng,  but  It  vras  not  fou^  and 
plaintiff  did  not  faiL  She  hung  on  to  hw 
suit  case  all  the  time.  Wben  she  landed,  she 
Uit  a  pain  In  h«r  back.  She  walked  hom^ 
and  three  days  later  suffered  a  miscarriage, 
whl^  her  evldoice  tmds  to  show  was  caused 
by  stwping  down  so  far  witb  tbe  heavy  suit 
case  in  her  band.  She  states:  "My  grip  was 
heavy,  uid  I  had  to  let  loose  of  the  rod.  It 
Jeiiced  me  loose."  On  cross-examination  she 
made  admissions  tending  to  show  that  her 
miscarriage  was  tbe  result  of  her  own  evil 
and  unnatural  purpose,  which  led  her  to  pro- 
cure and  take  drugs  to  destroy  her  embryonic 
child,  but  for  iwesent  purposes  we  do  not 
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find  It  necessary  to  consider  snch  evidence, 
and  we  Bliail  r^ard  the  proof  as  sostaining 
the  ctaai^  that  the  proximate  came  of  the 
Injnry  was  the  iQDff  8^  taken  I17  plaintiff 
while  carrying  a  heary  load.  Plaintiff  tes- 
tified on  cross-examination.:  "Q.  Did  ym  let 
loose  of  that  car  b^m  your  ftat  atmck  the 
ground  or  afterwards?  A.  Wtil,  I  bxiA  It  aa 
long  as  I  could.  I  don't  know  whether  I  let 
loose  of  it  or  not  Q.  Ton  didn't  try  to  drop 
your  grip?  A.  Mo,  sir;  I  didnt  want  to  drop 
my  grip.  I  wanted  to  hold  on  to  it  Q.  It 
was  a  Tery  heary  grip,  wasn't  it?  A.  Tes, 
sir;  It  was.  •  •  •  Q.  Why  didnt  yon  put 
it  down  before  yon  got  off?  A.  Becanse  I 
had  seme  things  I  was  afraid  would  break. 
I  thongfat  I  could  get  off  all  ri^t**  The 
other  passengers  alighted  without  difficulty, 
the  woman  71  yean  old  following  plaintiff. 
The  trainmen  left  Uie  car  to  attend  to  the 
freight  business  without  offering  to  assist  the 
passengars,  nor  was  their  aaalstanoe  request- 
ed by  plaintiff,  who,  of  course,  knew  her  con- 
dition, while  13ie  trainmen  did  not  know  <tf 
any  special  need  for  assistance  on  her  part 

The  contract  oktraed  into  defendant  aa 
a  common  carrtv  for  hire  bound  defendant 
to  exordae  the  highest  degree  of  care^  not 
only  for  the  safo  transportation  of  plaintiff 
ttom  Winstcm  to  the  Cameron  dty  depot  but 
also  to  give  her  a  reascmably  safe  place  at 
that  station  in  which  to  alight  from  the  car 
in  wbit^h  ahe  was  riding.  FHIlngtaam  t. 
Transit  Co.,  102  Mo.  App.  673,  77  S.  W.  814, 
and  anthorittea  cited.  In  that  case  Judge 
Goode  said :  "The  d^ree  of  care  reqnired  of 
the  carrier  for  a  passmger's  safety  ^lle  he 
is  leaTii^c  the  vehlde  Is  as  hl^  as  that  re- 
quired while  he  is  in  tranalt;  that  is  to  say. 
tiie  extraordinary  care  imposed  by  the  law  on 
carriers  of  passengers  begins  whai  the  con- 
tract of  carriage  takes  effect  on  the  rights 
of  the  parties  and  conttones  unimpaired  un- 
til that  contract  ends  wlOi  d^Kwit  at  destina- 
tion, thus  protecting  passengras  aa  ther  get 
on  uid  off  conv^ances.  Weber  t.  Hallway. 
100  Mo.  IM  [12  S.  W.  804,  18  8.  W.  587,  7 
L  B.  A.  818.  18  Am.  St  Rep.  6£L1;  Grace 
T.  Hallway.  166  Mo.  296  [SO  a  W.  1121]. 
Part  of  this  duty  to  safeguard  passengers 
wbiSe  leaving  a  car  or  other  vehicle  ctm- 
alsts  lo  taking  care  to  put  tbem  off  at  a 
reasonably  safe  places  T&lbot  t.  Hallway.  72 
Mo.  App.  291 ;  Atkinson  Hallway,  90  Mo. 
Appb  489;  Toung  t.  Hallway,  9i  Mo.  App. 
267:  Kelsey  t.  Railway  [00  N.  J.  Bq.  280] 
46  Atl.  1069;  Stewart  t.  Railway  [78  Minn. 
86]  80  N.  W.  854;  Johnson  t.  Hallway.  11 
Minn.  296  [(OQ.  204)  88  Am.  Dec  88];  Bass 
T.  Hallway.  70  N.  H.  170  [46  Atl.  1066]; 
Ndlls^  Street  Bailvaya^  p.  484;  Hutehlnsm. 
Carrlas,  |  615."  In  the  pnfOrmance  of  this 
duty  It  waa  not  Imperative  that  the  car  in 
whlA  plaintiff  was  a  passmger  should  be 
stoi^ted  at  the  platform.  Very  often  poss^- 
ger  trains  are  too  long  for  all  of  the  cars 
to  be  stopped  at  one  time  alongside  the  ^t- 
ffHrms  at  any  but  the  largest  stations.  And. 


with  respect  to  mixed  tralna,  the  pnpa  dla- 
patdi  of  the  business  of  the  train  flrequent- 
ly  demands  0iat  the  passeiqper  vtfiicJeb  wMcii 
is  usually  at  the  end  of  the  train,  be  stop* 
ped  some  distance  away  from  the  plattonm. 
"Where  a  f  rdght  train  la  aocinttnned  to  dis- 
charge its  passengers  at  some  place  other 
than  the  platfbrm,  or  whwe  it  la  Inqiractlca- 
ble  fbr  It  to  reach  the  platform  with  the 
caboose  or  car  In  which  paasaigers  are  car- 
ried, the  passenger  may  be  required  to  leave 
the  train  at  some  oOier  anm^rlate  and  con- 
venient placa"  2  Hutchinson  on  Ourlon 
(8d  Ed.)  1S20. 

We  think  defendant  had  the  ri^t  to  atop 
the  train  where  it  did,  provided  It  offtf«d 
the  passengers  a  reasonably  safe  place  in 
whiA  to  alight.  It  was  a  bright  day.  Tbe 
place  was  dry,  and  not  rough,  and  the  only 
objection  that  la  or  can  be  u^ed  agabiat  tbe 
place  was  the  height  of  the  lowtt  step  from 
the  ground.  A  step  ot  tliree  feet  nwesents  no 
dUBcnlty  to  a  young;  healthy  person  who 
may  have  the  assistance  of  handholds. 
Plaintiff  atates  ahe  did  not  consider  tbe  place 
unsafe^  but  only  "unsuitable  to  ladles."  Her 
testimoi^  and  the  phy^cal  facts  dunr  be- 
yond controversy  that  she  could  have  alight- 
ed in  ease  and  perfect  safety  but  for  her 
own  stupidity  in  Jumping  off  with  a  beavy 
toad  wtaldi  ordinary  care  should  have 
prompted  her  to  leave  on  the  step  until  after 
she  bad  reached  tbe  ground.  There  is  noth- 
ing in  the  anggestlon  that  the  trainmen 
(Oiould  have  offered  to  asi^  the  passragera 
In  alighting.  We  said  in  Toung  v.  Hallway. 
98  Mo.  App..  loc.  dt  273:  "It  la  not  the 
duty  of  a  railway  company'a  employfis  to  as- 
aist  Its  pasBHkgm  in  getdng  on  and  off  its 
care  In  all  cases.  If  egress  or  ingress  la  easy, 
assistance  cannot  be  claimed  by  a  passoiger 
as  a  matter  of  right"  And  furtlier  it  was 
said  In  tile  same  case:  "We  know  tjt  no  law, 
nor  has  our  attention  been  called  to  any, 
which  required  the  defaidant  to  fnmlsb 
portalde  steps  for  the  use  of  its  passengoa  in 
entering  or  leaving  any  ot  Its  cars.  If  it 
did  furnish  anch  steps,  it  waa  but  a  self- 
imposed  duty,  for  the  violation  of  which 
tbere  could,  of  course,  be  no  liability.  Bar- 
ney V.  BaUway,  126  Mo.  302  [28  S.  W.  1009, 
26  L.  R  A.  847].*'  Had  plaintiff  requested 
assistance,  doubtless  It  would  have  been  free- 
ly r«idered.  but  with  every  ai^>eerauce  of 
ablllly  to  all^t  In  aafety,  and  with  no  sng- 
geatlm  ot  btdng  In  a  condition  that  woald 
make  nnnaiul  exertion  harmful,  we  tJilnk 
plaintlfTa  mishap  iB  conclusively  shown  by 
her  own  evldoioe  to  have  been  the  reaolt  of 
her  own  n^igence  in  alighting,  and  not  of 
any  breadi  of  defendant's  duty  to  fomlab 
hsr  a  reaaonably  aafe  fdace  in  whidk  to 
^Ight 

It  follows  that  tbe  learned  trial  Judge 
eired  in  granting  a  new  triaL  niejndgmait  la 
reversed  and  the  cause  remanded,  with  direc- 
tions to  enter  Judgment  for  defoidaiit  All 
concur. 
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BRATTON  V.  POTTEIB. 
(Eansaa  City  Ooart  of  Appeali.  Mistosri.  Nor. 

21.  19ia) 

TBUI.  ($  191*)— iNSTBDCHOnS— ASSUUFTIOR  OT 

Facts. 

Where,  In  a  lessee'e  actioD  for  damages  for 
the  leaaor'a  failure  to  pat  plaintiff  in  poesenioD, 
the  question  at  issae  was  whether  the  actual 
rental  value  of  the  laud  was  gnAtar  than  the 
agreed  rent,  an  inatmetlon  aBraminK  that  there 
was  such  dlflference  was  error,  reqnlxins  a  re* 
veisal. 

[Ed.  'Note.— For  other  cases,  see  TriaL  OeuL 
Dig.  }}  420-131 ;  Dec  Dig.  {  191.*] 

Appeal  from  Clrcalt  Court,  Clinton  Coun- 
ty ;  Alonzo  D.  Bums,  Judge. 

Action  by  Harry  W.  Bratton  against  Rena 
Potter.  E^m  a  judgment  for  plaintiff,  de- 
fendant appeals.   Berened  and  remanded. 

Jobn  A.  Grow  and  B.  H.  Mneser,  for  ap- 
pellant  J.  A.  Clark,  for  reqjKmdent 

EXIiISON,  J.  Tbl8  is  an  actlofi  for  dam- 
ages based  <m  a  lease  of  lands  by  defendant 
to  plaintiff  for  a  period  at  one  year.  Tbe 
judgment  vas  for  plaintiff  In  tbe  trial  oonrt 

It  at^wars  that  plaintiff  leased  a  form  of 
defendant  for  the  period  of  one  year  at  a 
certain  rent,  the  greater  part  payaUe  in 
voffoey  and  the  balance  in  work.  Plaintiff 
foiled  to  occupy  tbe  premises,  as  he  claims 
throngtaL  the  fanlt  of  dtfendant  In  not  secur- 
ing him  tbe  possession,  and  he  claimed  at 
the  trial  that  tbe  actual  rental  value  of  tbe 
land  was  more  than  he  waa  to  pay  to  defend- 
ant, and  that  he  was  thereby  damaged  in  a 
sum  equaling  the  difference  between  such 
actual  rental  value  and  the  price  at  which 
he  was  to  have  It  Whether  there  was  dif- 
ference  In  favor  of  plaintiff  was  tbe  issue. 
In  this  state  of  the  case  plaintiff  obtained  an 
instruction,  No.  8,  In  which  it  is  assumed 
there  was  a  difference.  This  was  error  for 
which  the  Judgment  must  be  reversed.  Stone 
V.  Hunt,  94  Mo.  475.  7  8.  W.  431;  WUker- 
son  V.  Ellers,  114  Ma  245,  252.  21  S.  W. 
RU;  Railroad  v.  Stockyards,  120  Ma  541, 
557,  26  8.  W.  809;  Stonur  t.  Boyar,  200  Ma 
444,  98  8.  W.  001. 

There  were  other  matters  complained  of 
as  error,  which,  in  view  of  the  foregoing, 
will  not  be  necessary  to  notice. 

Reversed  and  remanded.  All  concur. 


CITT  OP  MABYVILLE,  to  Use  of  CITIZENS' 
NAT.  BANK  OF  DES  MOINES,  XOWA« 
T.  LIPPMAN  et  al. 
(KsBSBS  CItr  Court  of  Appeals.  MisionrL  Nov. 
21, 1910.) 

Uimcipjx  OoaroBAnoirs  (|  4ffi*)  — Pubuo 

iHPBOTElCBim— OONTBAOIS— SUBHIBSIOK  TO 

CoiiPBTmoN— Compliance  wrrn  STATtrra. 
After  the  advertisement  for  bids  for  paving 
a  street  with  bride  of  specified  minimum  size 
was  madSt  but  befoxe  any  bids  were  accepted,  oa 


the  day  preceding  the  letting  of  the  contract, 
the  specificatlooB  for  the  contracts  were  changed 
hy  reducing  the  minimum  size  of  the  brick  and 
the  contract  then  awarded  on  the  new  basis. 
The  other  Udders  than  the  snooeasfuL  «ie  had 
□o  notice  of  this  change.  Oerteln  parts  of 
the  work  were  not  done  acconling  to  the  con- 
tract and  the  board  of  aldermen  orally  released 
the  contractor  from  compliance.  Beld,  that  an 
assessment  based  on  that  work  and  cootract  wan 
void,  being  in  violation  of  Rev.  St  1899,  S  5989 
(Ann.  St  1906^  p.  3024).  requiring  contracts  for 
street  Improvements  to  be  let  to  the  lowest  and 
best  bidder  upon  plana  and  specifications  fur- 
nished, etc.,  and  with  not  less  than  one  week's 
advertisement 

[Ed.  NotSr— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  106S;  Dec.  Dig.  | 
445.*] 

Appeal  from  Circuit  Court  Nodaway  Cotm- 
ty ;  J.  W.  Peery,  Special  Judge. 

Action  by  the  City  of  MaryvIIIe,  to  the  Use 
of  the  Citizens'  National  Bank  of  Dea 
Moines,  Iowa,  against  Adolph  LIppman  and 
George  Ingerson.  From  a  Judgment  for  de- 
fendants, plaintiff  appeala  Affirmed. 

Anthony  is  Ford,  for  appellant.  Cook, 
Cunuulns  &  Dawson,  for  req»ondMitB. 

JOHNSON.  J.  This  is  a  suit  on  a  special 
tax  bill  issued  by  MaryvUle,  a  dty  of  the 
fourth  class.  In  payment  of  the  cost  of  grad- 
ing, paving,  guttering,  and  curbing  one  of 
the  public  streets  of  that  city.  The  answer 
pleaded  several  defenses,  only  one  of  whldi 
we  And  it  necessary  to  consider.  A  Jury 
was  waived,  and  the  court  after  hearing  the 
evidence  rendered  Judgment  for  defendant 
Plaintiff  appealed. 

It  appean  from  the  briefo  that  the  court 
found  against  tbe  validity  of  the  tax  bills, 
to  which  tlie  one  in  suit  belongs,  on  three 
grounds.  We  find  the  Judgment  should  be 
sustained  on  one  of  these  grounds,  and, 
passing  to  the  others,  address  our  discus- 
sion to  that  one  only. 

The  ordinance  providing  tor  the  improve- 
ment as  well  as  the  plans  and  spedflcatlons 
on  file,  provided  that  the  paving  should  be 
of  vitrified  brick  and  that  "the  brldE  shall  be 
of  best  quality  of  re-pressed,  vitrified  paving 
bride  of  the  usual  dimehslims,  not  less  than 
2^x4x8  inclies  and  not  more  than  3)^x4x8 
inches."  An  advertisement  for  bids  was 
made  as  provided  in  section  5989,  Rev.  St 
1899  (Ann.  St  1906,  p.  3024;  secdon  9411. 
Eev.  St  1909),  and  after  its  completion,  and 
on  tbe  day  precedli^  the  letting  of  the  con- 
tract the  board  of  aldwmen  ameiided  tbe  or- 
dinance changing  the  minimum  dimensions  of 
tbe  brick  from  2^x4x8  inches  to  2\is.Z%x7%, 
Inches.  It  Is  admitted  that  after  the  change 
In  the  ordinance  relative  to  briclts  no  ad- 
vwtlsement  of  any  kind  was  made  or  had 
for  bids  on  the  work.  The  contract  for  the 
work  gafe  the  dim^islons  of  the  brick  as 
speclfled  in  the  amendment 

Referring  to  the  curbing,  the  original  ordi- 
nance provided:  "All  stone  curbs  shall  be 
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Joined  with  iron  dowel  plus  Inserted  between 
tbe  stones  fonr  Inches  ftom  the  top.  TtM 
dowd  pins  are  to  be  formed 'Of  straight  itfec* 
OS  ia  half-tnch  Iron,  cut  Into  fonr-lndi 
lugths,  and  tbe  holes  In  the  stone  ribtll  be 
of  sodti  size  that  the  dowel  pins  will  fit 
closely."  It  is  admitted  that  "during  the 
progress  of  tlie  wrark  and  aft^  entering  Into 
the  alleged  contract  the  board  of  aldermen 
orally  released  the  I4kee  ImproTement  Com- 
pany (the  coutractw)  fn»n  performing  the 
portion  of  the  work  just  referred  to  (1.  e., 
putting  In  dowel  pins)  without  any  ordi- 
nance Ksolutlon,  or  any  other  record." 

The  curbstones  were  set  without  being 
doweled  together. 

The  statute  provides  (section  6989)  that 
contracts  for  street  improvements  "shall  be 
let  to  the  lowest  and  best  bidder  upon  plami 
and  spedflcatlons  filed  therefor  by  the  city 
engineer  or  other  officer  designated  by  the 
board  of  aldermen,  with  the  city  derk,  not 
less  than  one  week's  advertisement  for  bids 
thereupon  being  made  In  some  newspaper 
published  In  the  dty."  The  statute  must  re- 
ceive a  construction  that  will  give  effect  to 
its  obvious  purpose,  which  Is  that  public 
work  of  the  character  under  consideration 
must  be  offered  to  competitive  bidding,  and 
that  all  who  may  wish  to  bid  shall  have  a 
fair  opportunity  to  compete  in  a  field  where 
no  favorltlBm  Is  shown  or  may  be  shown  to 
other  contestants.  The  law  does  all  that  rea- 
sonably may  be  done  to  guard  against  the  pos- 
sibility of  favoritism  or  fraud  being  practiced 
to  the  disadvantage  of  the  honest  competitor. 
In  following  the  provisions  of  the  statutes 
city  govemmeuts  should  realize  that  next  in 
Importance  to  avoiding  evil  itself  is  the 
avoidance  of  the  appearance  of  evil.  It  Is 
quite  as  great  a  stimulus  to  real  competi- 
tion for  those  engaged  in  the  contracting 
business  who  are  honest  to  feel  that  all  will 
have  a  fair  field  and  that  no  favor  will  be 
shown,  as  It  is  to  give  to  all  that  kind  of  a 
field.  Of  course,  as  was  held  by  the  Supreme 
Court  in  Cole  t.  Skralnka,  105  Mo.  803,  16 
S.  W.  491,  courts  .should  not  enforce  "the 
extreme  view  'that  in  order  to  recover  for 
these  local  Improvetnenta,  the  plaintiff  must 
show  a  literal  compliance  with  all  the  pro- 
visions of  the  ordinances.' "  In  that  case 
the  variance  between  the  depth  of  the  rough 
granite  blocks  used  and  those  called  for  in 
tbe  ordinance  was  no  greater  than  the  un- 
dressed condition  of  the  blocks  naturally 
would  make.  The  court  said:  "A  literal 
compliance  with  this  ordinance  would  re- 
quire the  blocks  to  be  brought  to  the  exact 
depth  of  eight  inches.  This  can  only  be 
done  by  the  use  of  a  chisd  and  the  proof  is 
all  one  way,  to  the  effect  that  this  would 
more  than  double  the  cost  of  the  filocks  and 
render  the  use  of  them  as  paving  stones  Im- 
practicable." This  case — so  much  relied  on 
by  plaintiff— Is  no  authority  for  the  prop- 
osition that  after  the  advertisement  for 
blda  has  been  made  and  without  re-advertis* 


ing,  tbe  qpedflcatlona  of  woA  or  material 
may  be  snbstanttally  <Aanged  vt  that  the 
contractor  may  be  released  from  the  pof orm* 
ance  of  a  substantial  and  expensive  requlre- 
mcDt  of  the  onUnanoe  and  contract  It  Is 
Indlspenaable  that  'bidders  shall  start  on 
a  ocmunon  ground  and  bid  fox  the  prodnc- 
tion  or  aooonytllsbment  of  the  same  identi- 
cal result"  Bridge  Oo.  t.  Dnrand.  122  Wia. 
85,  99  N.  W.  606.  106  Am.  St  Bep.  981. 

We  quote  further  from  the  case  Just  cit- 
ed: "A  second  essential  contained  In  the 
charter  Is  that  plans  and  specifications  and 
terms,  submitted  as  a  basis  for  the  bids,  siiall 
not  be  changed  except  in  such  manner  as  to 
affect  all  bidders  and  persons  desiring  to 
bid  alike;  that  In  case  of  a  substantial 
change,  either  in  tbe  character  of  the  struc- 
ture or  the  terms  of  the  proposed  contract 
after  the  first  ccanpetltlon  stiall  have  been 
completed,  there  shall  be  a  second  opportu- 
nity given  to  bid  upon  the  new  basis.  Wells 
V.  Bumham  [20  Wis.  112];  McDermott 
Jersey  City,  66  N.  J.  Law,  273,  28  AtL  424. 
To  permit  one  person  to  change  his  offer  in 
consideration  of  a  variation  in  the  plana 
and  specifications  or  proposed  terms,  and  to 
award  to  him  the  contract  as  a  result  there- 
of, is  the  plainest  kind  of  a  violation  of  sudi 
a  law  as  the  one  in  question.  An  award 
made  to  a  particular  bidder  through  nego- 
tiations with  him,  the  work  to  be  done  or 
the  terms  of  the  contract  being  privately 
varied  upcm  the  one  side  to  secure  a  reduc- 
tion in  the  offer  to  do  the  work  upon  the 
other,  is  not  a  letting  to  the  lowest  bidder  up- 
on an  open  competition.  On  the  contrary.  It 
Is  an  award  of  work  privately  made  upon 
special  terms  to  produce  something  not  sul>- 
mitted  to  public  competition." 

We  give  our  ai^roval  to  this  doctrine,  and, 
applying  it  to  the  case  in  hand,  say  that  tbe 
change  in  the  specifications  made  by  tbe 
board  of  aldermuR,  after  the  bidding  had 
been  closed  and  without  a  re-advertlsement 
was  a  fraud  in  law  on  the  rights  of  the 
property  owners  and  contractors.  We  can- 
not sanction  the  view  that  the  cbange  was 
Immaterial.  If  it  was  immaterial  to  the  suc- 
cessful bidder,  what  was  the  necessity  of 
providing  for  it  at  a  time  and  In  a  mannu 
so  suspicious  of  favoritism?  If  this  con- 
tractor wanted  the  scope  of  the  dlmoislons 
of  the  brick  enlarged  to  include  stock  he  had 
on  hand  or  to  conform  to  the  usual  product 
of  his  plant,  how  can  we  say  that  other  con- 
tractors who  did  not  think  they  could  get  tbe 
specifications  changed  for  their  benefit  were 
deterred  from  bidding  because  of  th^r  inabil- 
ity to  furnish  brick  according  to  the  specifica- 
tions in  the  time  required?  We  are  liot  hold- 
ing there  was  any  actual  fraud  in  this  case, 
but  we  do  say  that  if  we  approved  the  rule 
for  which  plaintiff  contends  we  would  open 
wide  the  door  to  fraud  and  favorltlfon.  Full 
rec(^ltlon  should  be  accorded  the  presump- 
tion invoked  l^  plaintiff  of  honesty  and 
right  acting  on  the  part  of  public  offioen^  hat 
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that  presnmption  has  nothing  to  do  with  the 
porpoBe  of  ttie  law  to  help  pabllc  office  to 
be  honest  by  removing  from  their  path  temp- 
tati(HUi  and  tq^rtanltleB  to  be  otherwise. 

What  we  have  said  applies  not  oidy  to  the 
<dtaDge  in  the  speclflcations  tor  the  pavliig 
brick,  bnt  also  to  the  unwarranted  action  of 
the  conndl  In  releasing  the  contractor  from 
the  task  of  doweling  the  carbstonee.  ThaX 
action  of  the  cooncll  greatly  lessened  the  cost 
of  preparing  and  setting  the  carbit^.  Plain- 
tiff virtually  concedes  the  lUTalidlty  of  the 
assessment  for  curbing  and  asks  us  to  sepa- 
rate it  from  the  assessment  for  paving  on 
the  ground  that  the  two  are  "severable  and 
divisible."  DIA  V.  Riddle,  139  Mo.  App.  B81, 
123  8.  W.  486.  Bnt  since  we  find  the  tax 
bOl  Is  invalid  with  respect  to  both  paving 
and  cnrtiing,  it  Is  not  necessary  to  discuss 
the  question  of  tte  divlstblllty  of  the  con- 
tract. 

The  Judgment  Is  affirmed.   AU  concur. 


WEXCH  V.  KANSAS  CITT  MIDLAND  COAL 
&  MIMMa  GO. 

(Kansas  City  Oonrt  of  Appeals.  BOssonrl.  Nov. 
21.  1910.) 

1.  Exceptions.  Bill  of  (S  40*)— Appeal  and 

RUttpa  ({  966*)— SlONINQ  AND  FlLINO— AFT- 

KB  Term— Time  Allowed. 

Under  Rev.  SL  1909.  {  2029,  providing 
that  exceptions  may  be  written  and  filed  dunog 
the  term  of  court  at  which  taken  or  within 
such  time  tbeieafter  as  the  court  may  by  order 
of  record  allow,  a  judge  may  grant  an  exten^on 
of  time  beyond  the  beginning  of  the  next  term ; 
this  extension  being  a  matter  which  rests  in  the 
discretion  of  the  trial  court,  and  will  not  be  re- 
viewed except  In  case  of  abuse. 

[Ed.  Note^For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dir.  |  57;  Dec:  Dig.  I  40;*  ^ 

and  Error,  Cent  Dig.  I  3810;  Dec  Dig.  S 
fee.*! 

2.  MASTBE  and  SBBVANT  (S  llS*)-~MAaTEB'S 
LZABILITT  FOB  INJDBUB  TO  SSBVAHT— SAEK 

Place  to  Wobk— Mines— Blbvaiobs—Stat- 

VTEB. 

It  is  the  du^  of  the  proprietor  of  a  mine  to 
comply  with  Rev.  St  1009.  i  S460,  which  pro- 
vides for  a  cage  covered  with  boiler  iron  to  be 
nsed  in  the  shaft,  as  far  as  possible,  regardless 
whether  actual  mining  operations  have  begun  or 
preparstlons  are  merely  being  made;  for  this  is 
a  remedial  statute  and  the  mmers  are  entitled  to 
Its  protection. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dee.  Dig.  |  11&*] 

8.  MAsm  AND  Sebvant  (t  28S*)— Masisb'b 
LiABiurr  FOB  Injitbies  to  Sbbvan't— Ao- 

TIONS-^fnESTIONS  MB  JUBT— EVIDENCE. 
In  an  action  for  personal  injuries  to  the 
servant  of  a  mlneowner,  based  on  defendant's 
failure  to  keep  a  cage  in  the  shaft  covered  with 
boiler  iron  as  required  by  statote,  evidence  held 
to  present  a  question  for  the  jury  whether  min- 
ing operations  had  begun,  and  compliance  with 
the  statute  was  possible. 

[E)d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  286.*] 


4.  Appeal  and  Bbbob  ({  215*)— Pbesbbvation 
or  Obodndb  in  Lowbb  Coubt  —  Instbuo- 
TioN»— Objections— Necessitt. 

An  exception  to  an  instruction  given  at  re- 
quest ot  the  other  side  will  not  be  cmisidered  on 
anpeal,  anless  a  timely  objection  was  interposed 
before  such  Instruction  was  given. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  1309-1314:  Dec.  Dig.  | 
215  ;*  Trial,  Gent  Dig.  SI  68^^,  696.] 

5.  Appeax,  and  Bbbob  (I  216*)— Pbbsebvation 
OF  Obounds  or  Review  in  Loweb  Coubi*— 

iNSTBDCnONS. 

Where  an  instruction  is  refused,  an  excep- 
tion to  the  refusal  is  sufBcient,  an  ohjecUon  be- 
ing unnecessaty  to  preserve  the  p<^t 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec^  Dig.  |  216.*] 

Appeal  from  Circuit  Court,  Adair  County; 
Nat  M.  Shelton,  Judge. 

Action  by  Henry  Welch  against  the  Kansas 
City  Midland  Coal  &  Mining  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Higbee  &  Mills,  for  appelant  Fugate  Sc 
Son,  C.  B.  Mvrrell,  and  WUaon  ft  daj^  tot 
reapfmOant. 

JOHNSON,  J.  This  la  an  action  prosecat- 
ed  by  a  servant  against  hla  master  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  a  violation  of  the  pro- 
Tlalon  of  section  8406.  Rev.  Sb  1909.  which 
requires  that  In  every  mine  operated  by  Shaft 
the  proprietor  shall  "proride  safe  means  of 
holattng  and  lowering  persona  in  a  cage  cov- 
ered with  boiler  Iron  so  as  to  keep  safe,  as 
far  as  possibly  persona  descending  into  and 
ascending  ont  of  said  shaft  •  •  •  pro- 
vided, that  the  ivovlalons  <tf  this  section  In 
relation  to  covering  cages  with  boiler  iron 
shall  not  ai^ly  to  coal  mines  less  than  100 
feet  In  depth  where  the  coal  is  raised  by 
horse  power.*'  The  answw  was  a  genoal 
denial.  A  trial  before  a  jury  resulted  In  a 
Judgment  for  plaintiff  fior  |8,100.  Defendant 
appealed. 

Before  going  to  the  merits  of  the  case  we 
shall  dispose  of  a  question  of  practice  prer 
suited  by  respondent  The  order  of  appeal 
was  made  February  21,  191<^  at  the  January 
term  of  the  drcult  court  of  Adair  county, 
and- appelant  was  granted  leave  "to  file  its 
bill  of  exceptions  in  this  cause  on  or  before 
or.  during  the  October  term,  1910,  of  said 
drcnlt  court"  There  are  three  regular 
terms  of  the  Adair  circuit  court,  htid  respec- 
tively In  January,  May,  and  October,  and  the 
point  advanced  by  respondent  is  that  the 
bill  of  excepttona  cannot  be  considered  for 
the  reason  Uiat  the  circuit  court  had  no  pow- 
er to  grant  time  beyond  the  next  term  of 
court  (the  May  term)  In  which  to  file  the  hill 
of  exceptions.  It  Is  argued  that  the  statute 
(secUon  728  Rev.  St.  1889  [Ann.  St  1006,  p. 
720])  "ImpUes  that  where  the  bill  Is  not  and 
cannot  be  filed  during  the  term  time,  the 
court  has  the  power  to  allow  further  time, 
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bat  tliat  such  time  1b  limited,  koA  mnat  be  a 
reasonable  time  In  which  to  prepare  and  set- 
tle the  bill;  and  that  In  the  flrat  Instance 
the  longest  period  that  can  legally  be  allow* 
ed  iB  -until  the  next  regular  term.  In  the 
erent,  however,  that  for  some  good  cause 
shown,  the  bill  cannot  be  filed  within  the 
time  originally  allowed,  the  court  can  extend 
the  time.  It  will  not  do  to  say  that  the 
words  'or  within  such  time  thereafter  as  the 
court  may  allow,'  gives  the  court  the  right  to 
allow  any  length  of  time  It  may  see  fit,  for 
Instance,  a  year  or  two  yeara,  or  five  years. 
There  must,  of  necessity,-  be  a  limit" 

The  statute  contains  no  such  restriction  as 
that  contended  tm  by  respondeat  It  pro- 
vides (section  2029,  Bev.  St  1909):  "Such 
exceptions  may  be  written  and  filed  at  the 
time  or  during  the  term  of  the  court  at  which 
It  Is  taken,  or  within  sacfa  time  thereafter 
as  the  court  may  by  an  order  entered  of  rec- 
ord allow,  which  may  be  extended  by  the 
court  or  Judge  In  vacation  for  good  cause 
shown.**  The  length  of  time  to  be  allowed 
beyond  the  term  for  filing  a  bill  of  exceptions 
of  necessity  must  be  left  to  the  sound  dis- 
cretion of  tiie  trial  court  Of  coarse,  it  the 
trial  court  should  abuse  Its  discretion,  as  re- 
spmdoit  suggests  might  be  done,  such  abuse 
OQuId  be  reviewed  and  corrected  in  the  appel- 
late court  Very  often  the  court  knows  that 
under  existing  conditions  a  bill  of  exc^ 
tlons  cannot  be  prepared  for  filing  at  the  first 
succeeding  term.  The  court  stenographer 
may  be  111  or  too  much  crowded  with  work 
that  must  be,  given  precedence  to  furnish  the 
transcript  In  time.  We  do  not  feel  disposed 
to  add  a  restriction  on  the  discretion  the 
court  may  exercise  which  is  not  imposed  by 
statute  and  Is  not  supported  by  any  valid 
reason.  The  objection  to  the  bill  of  exc^ 
tiona  Is  overruled. 

Defendant  Is  a  corporation  engaged  in  min- 
ing coal  and  plalnticr,  at  the  time  of  his  In- 
Jury,  which  occurred  August  25,  1909,  was 
a  miner  employed  in  mining  coal  in  a  new- 
ly opened  mine  known  as  Midland  No.  8.  He 
was  being  hoisted  out  of  the  shaft  in  a  tem- 
porary box  used  for  hoisting  and  was  In- 
jured by  a  piece  of  falling  timber,  which  a 
carpenter  at  work  building  a  structure  called 
a  "tipple"  accidentally  or  negligently  let  fall 
into  the  shaft  over  the  mouth  of  which  the 
tipple  was  being  built  It  is  conceded  that 
the  box  or  cage  in  which  plaintiff  was  rid- 
ing was  not  covered  with  boiler  Iron,  and  it 
Is  the  contention  of  defendant  that  cages 
constructed  according  to  the  specifications  of 
the  statute  had  not  been  Installed,  for  the 
reason  that  the  mine  was  Just  being  opened 
and  had  not  reached  the  point  where  It  should 
be  classed  as  a  mine  In  operation,  nor  where 
statutory  cages  could  be  Installed  and  opei^ 
ated.  It  Is  argued  that  the  statute  mnst  be 
reasonably  construed  and  that  Its  provisions 
should  not  be  extended  to  apply  to  mines  in 
such  pr^aratory  stage  of  development  that 
statatoiy  cages,  If  installed,  could  not  be  <^ 


erated  or  kept  in  place.  The  evidence  of 
plaintifE  tends  to  show  that  a  shaft  14x7  feet 
had  been  sunk  to  a  depth  of  120  feet ;  that 
a  space  12  feet  wide  had  been  dug  around  th» 
bottom  oT  the  shaft;  tirat  a  sump,  i.  e.,  a 
place  to  hold  the  water  coming  into  the  shafts 
had  boea  dug;  that  two  entries  eadi  about 
lEEO  feet  long  had  been  rim  out  and  two  air 
courses  made;  that  for  a  month  preceding 
the  Injury  some  400  tons  of  coal  had  been 
mined;  and  that  cages  complying  with  th& 
statute  conld  have  been  installed  and  put  tn 
succeesfol  operation  long  btfore  plalntUTs  in- 
Jury. 

On  the  part  of  defendant,  the  evidence- 
tends  to  show  that  the  shaft  was  94  feet 
deep ;  that  the  entries  were  only  about  80 
feet  long^  that  the  tipple  bad  not  been  com- 
pleted, and  that  the  hoisting  engines  and  ma- 
chinery and  all  the  equipment  were  tempo- 
rary and  were  not  what  would  be  In  use- 
when  the  preparatory  development  work 
should  be  completed.  The  substance  of  this 
evidence  la  that  the  little  mining  of  coal 
then  'In  progress  was  but  incidental  to  the 
opening  of  the  mine  and  was  not  the  mala 
part,  or  an  Important  part,  of  the  operaUons 
then  being  conducted.  The  most  Important 
fact  brought  out  by  defendant  Is  that  the 
small  cubic  contents  of  the  underground  work- 
ings then  completed  were  Insufflclent  to  ab- 
sorb and  dissipate  the  whole  expansive  force 
of  the  explosions  of  powder  necessary  to  be 
made  from  time  to  tim^  that  the  main  shaft 
afforded  the  only  voit  for  rach  force,  and 
that,  had  covered  cages  been  Installed,  in 
compliance  with  the  statute,  the  explosions 
necessarily  would  liave  wrecked  or  so  great- 
ly damaged  them  that  their  practical  opera- 
tion would  have  been  an  Impossibility. 

The  evidence  of  defendant  Is  substantial; 
and,  we  think,  raises  an  issue  of  fact  to  g*> 
to  the  Jury.  The  statute  being  highly  reme- 
dial and  for  the  benefit  and  protection  of 
men  engaged  In  a  hazardous  occupation,  must 
be  liberally  construed  to  give  the  greatest 
effect  to  its  beneficent  purposes.  If  this 
was  a  mine  In  operation,  the  mandate  of  the 
statute  was  -imperative  and  the  cages  cover- 
ed with  boiler  iron  should  have  been  In  oper- 
ation. Durant  v.  Mining  Co.,  07  Mo.  62,  10 
8.  W.  484;  Lore  v.  Manufacturing  Co.,  160 
Mo.  608,  61  S.  W.  678;  McDantels  v.  Min- 
ing Co.,  110  Mo.  App.  706,  85  S.  W.  670.  to 
making  application  of  the  statute  to  a  case 
such  as  the  present,  where  a  mine  Is  being 
opened  up  and  the  mining  of  coal  Is  bat  an 
Incident  to  the  prosecution  of  necessary  de- 
velopment work,  the  true  construction  of  the 
statute  leads  to  the  conclusion  that  the  mm 
employed  In  mining  should  have  the  protec- 
tion of  the  statute  Just  as  soon  as  cages  con- 
forming to  the  specifications  thereof  can  be- 
put  In  snccessfnl  operation.  To  require  the 
mlneowner  to  Install  them  at  a  time  when 
they  would  be  wrecked  or  disabled  by  the  ex- 
pansive force  of  necessary  explosions  would 
be  unreasonable^  and,  on  tiie  othw  hand,  to- 
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say  that  the  owner  may  delay  their  Installa- 
tion until  snch  time  as  "^>ning  becomes  the 
chief  and  not  the  inddeotal  object  of  the 
operations  mlgbt  mmecessarlly  deprive  mi- 
ners of  the  protection  of  a  wise  and  humane 
law  during  a  period  when  it  oonid  be  given 
th&m.  Under  this  interpretation  the  conflict- 
ing evidence  of  the  parties  presents  Issnes  of 
fact  for  the  solution  of  the  triers  of  fact,  and 
the  learned  trial  Judge  properly  overruled 
the  demurrer  to  the  evidence.  That  he  en- 
tertained a  correct  view  of  the  case  at  the 
trial  Is  shown  by  his  remark,  preaerred  in 
the  record,  that,  "the  law  makes  it  an  im- 
perative duty  to  Install  and  protect  the  cages 
in  all  mines  operated,  it  la  a  question  wheth- 
er this  was  operated  within  the  meaning  of 
the  law  and  that  is  a  qneatlon  for  the  Jury." 

But.  afterword,  in  mling  en  the  Instmc- 
tloiis,  the  court  aj^ears  to  have  departed 
from  this  view,  since  we  find,  both  in  the 
instructions  given  at  the  request  of  platQtifC 
and  in  those  asked  by  defendant,  which  were 
refused,  the  mine  was  treated  as  a  mine  In 
operation  and  the  court  refused  to  submit 
the  issue  of  whetber  or  not  the  work  had 
progressed  to  the  point  where  it  was  prac- 
ticable to  install  statutory  cages.  Tbls  was 
prejudicial  error,  and  the  sole  remaining 
question  for  onr  decision  is  whether  or  not 
that  error  has  been  properly  preserved  for 
onr  consideration  In  the  bill  of  exceptions. 

The  record  In  question  is  as  follows: 
•TThereopon  the  court  gave  to  the  Jury  the 
following  instructions  for  plaintiff."  Then 
follow  the  instructions  after  which  is  the  re- 
cital: "To  the  giving  of  which  instructions 
and  each  of  them  the  defendant  excepted  at 
the  time."  Next  is  the  statement :  "Defend- 
ant prayed  the  court  to  give  to  the  Jury  the 
following  instructions,  to  wit"  After  setting 
oot  defendant's  refused  instructions,  follows 
the  recital,  'Vhlch  instructions  the  court  re- 
fosed  to  ^ve,  to  which  refusal  the  defend- 
ant excepted  at  the  time  and  saves  herein  its 
exceptions." 

Connsel  for  plalntllf  insist  in  their  brief: 
"The  appellant  having  made  no  objection  at 
the  time  to  plalnttfTs  instructions  or  to  the 
action  of  the  comt  in  givix^  said  Instntc- 
tlona,  or  In  refusing  its  InstmctliHis  1,  2,  8, 
and  4,  those  Instmctltnui  cannot  be  brouj^t 
before  this  court  for  review"' — citing  Sheets 
T.  Insnnince  Ok,  228  Mo.  618.  126  S.  W.  418. 
decided  by  the  Supreura  Court,  and  State  v. 
Beed,  14S  Ha  App.  083,  128  &  W.  4,  decided 
by  the  Sprlngfltfd  Court  of  Appealn. 

OAe  opfailon  in  the  Sheets  Cam  is  directly 
in  point  and  we  quote  thereftom  as  f<mows : 
The  only  ohjectim  made  counsd  for  ap- 
pelant to  the  action  of  the  court  in  ^ving 
aald  Instruction  numbered  8  Is  contained  in 
-the  following  language:  'Which  said  Instruc- 
tiona  numbered  1,  %  8,  4,  6,  6,  7,  8^  and  8 
aidced  plaintiff,  and  each  of  them,  the  de- 
fendant Oust  and  Ibere  excepted  and  still  ex- 
cepts.* While  the  foregoing  language  saves 
an>elUnt^  exc^Uons  to  the  action  of  the  < 


court  In  giving  said  Instruction  number  8, 
yet  the  record  nowhere  shows  that  counsel 
for  appellant  made  any  objection  whatever 
to  the  same,  or  to  the  action  of  the  oourt  In 
giving  it  It  is  elementary  that  before  one 
can  l^Uy  except  to  the  action  of  the  court 
in  giving  or  refusing  Instructions,  be  must 
first  request  the  court  to  give  same  or  ob- 
ject thereto,  as  the  case  may  be,  before  his 
exceptions  will  be  availing." 

Rules  of  practice  and  procedure  are  as  es- 
sential to  the  Just  and  orderly  administra- 
tion of  Justice  as  are  the  rules  and  principles 
of  the  substantive  law.  But  a  rule,  whether 
it  be  one  of  practice  or  of  substontlre  law, 
that  has  no  good  reason  behind  it,  no  real 
purpose  to  serve  in  the  orderly  and  uniform 
admlnlstrfttion  of  the  law,  is  not  a  rule  of 
justice  at  all,  hut  an  edict  of  autocratic  pow- 
er. Let  us  see  if  the  rule  cwtended  for  by 
plaintiff  is  supported  by  substantial  rea- 
son. It  is  a  settled  and  very  Jut  rule  that 
no  acq;>tion  should  be  considered  the  ap- 
pellate court  where  the  trial  court  was  not 
given  a  fair  (^jporianlty  to  correct  the  error 
at  the  time  of  its  commission.  It  would  be 
most  nnfiilr  to  permit  a  party  to  acquiesce 
atqmrently  in  the  mlliWB  of  the  court  and 
then,  9fta  the  day  had  gone  against  him,  to 
complain  of  those  ratings.  That  is  the  rea- 
son that  lies  behind  the  rule  that  a  party 
must  object  at  the  time  to  the  glvbig  of 
instructions  asked  by  his  adversary  which  he 
deenu  erroneona  and  prejudicial. 

If  this  wwe  a  case  of  first  Impression  tte 
writer.  speaUng  only  for  lUmsdf.  would  say 
that  an  exc^i)tton  takrai  Immediately  after 
the  court  announced  its  ruling  would  be  the 
substantial  and  legal  equlralent  of  an  objec- 
tion offered  before  the  announcement.  It 
would  notliy  the  court  that  the  exceptor  was 
complaining  of  error  In  the  InstructlonB  at  a 
time  when  the  court  would  have  a  full  and 
fair  opportunlf?  to  correct  the  error  before 
harm  could  be  done  ^ther  party,  and  that  is 
the  only  office  an  objection  could  perfbrm. 
Tbe  writer  (speaking  only  for  himself)  taXl» 
to  perceive  any  good  reason  for  saying  that, 
theoretically,  at  least,  the  objector  must  an- 
nounce his  objection  btfore  the  ruling  is  an- 
nounced, or  forever  afterward  hold  his  peace. 
But  tills  view  has  not  recdved  the  sanction 
of  the  Snitreme  Oourt  in  the  excerpt  above 
quoted,  and  since  it  is  our  duty  to  follow 
the  latest  dedslon  o€  that  court,  we  mnsk 
hold  that  the  rulings  of  the  trial  court  in 
giving  the  instructions  asked  by  plaintiff  are 
not  before  ns  for  review. 

We  do  not  agree  with  the  argument  of 
plaintiff  that  tbe  opinion  of  the  Supreme 
Oourt  holds  that  a  party  whose  Instructions 
are  r^sed  must  object  to  their  rtfnsal  be- 
fore they  are  refused.  Whatever  aid  that 
Idea  may  receive  from  the  language  ttnploy<- 
ed  in  the  opinion  -we  think  was  inadvertently 
and  not  intentionally  given.  Until  a  party's 
request  for  a  certain  Instruction  is  refused^ 
he  has  no  ground  for  complaint — no  objection 
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to  make:  When  the  refusal  comes  he  Is  at  his 
rope's  end  and  bas  nothing  to  do  bat  except. 
If  the  argument  of  plaintiff  Is  soand.  It 
would  be  Incumbent  on  oounBel  to  say,  when 
he  offers  his  Instractlona  to  the  court,  or 
bare  it  understood  that  be  said:  "I  offer, 
your  honor,  InatmctlonB  numbered  1,  2,  3, 
and  4.  I  request  that  they  be  gtren  and  I 
here  and  now  object  to  the  refusal  of  any  of 
them."  The  contention  Is  too  absurd  to  re* 
ceire  serious  consideration. 

We  condude  that  the  defendant's  refused 
instructions  are  before  us  for  review,  and 
since  the  error  noted  appears  In  them,  It  fol- 
lows that  the  Judgment  must  be  reversed  and 
the  cause  remanded.  All  concur. 

CnSHINO  T.  FLEMINO  et  al. 
(Kansas  Gtj  Court  of  Appeals.  Missouri.  Not. 
21. 1910.  Behearing  Denied  Dec  0^  1910.) 

1.  MaNIOIPAX.  GOBFOBAnOEIB  (|  414*)— PlTB- 

uo  lHFBovracKnn-%&AaHiOBm  ioe  BiasK- 

piT — Statute. 

A  street  was  ordered  repaved  with  Acme 
asphalt  and  with  concrete  curbing.  The  orig- 
inal pavement  bad  been  Trinidad  asphalt  and 
limestone  carbing.  This  order  was  not  on  the 
petition  of  abnttlog  property  owners.  It  ap- 
peared that  the  original  curbing,  which  was  of 
limestone,  Iiad  almost  entirely  been  replaced 
with  concrete.  Held,  that  this  was  not  snch  a 
change  in  materials  as  to  avoid  the  assessmmt, 
under  Laws  1903.  p.  65,  |  13  (Ann.  St  1906^  | 
5747—13),  providing  that  where  a  street  is  re- 
paved  with  a  different  material  from  the  last 
used,  without  being  petitioned  for  by  a  majority 
of  the  owners,  eta.  an  assessment  is  void,  be- 
cause asphalt  was  the  same,  regardless  of  name, 
Bod  as  tlie  stone  curbing  had  been  replaced  by 
concrete,  the  statute  had  no  operation  there. 

[Ed.  Note.— For  otlier  cases,  see  Municipal 
Corporatitms,  Cent  Dig.  H  1006^  1017;  Dec. 
Digfl  414.»|  »  »•  ™* 

2.  MUNIOIFAL  COBFOBATIONB  <|  668*)— PtTB- 
UO  iHPBOTEltBHTS— ASSBSSHEITT  FOB  BCIIB- 

STTS— RECONSTBUCnON  OT  STBKET. 

In  an  action  on  a  tax  bill  which  was  for 
street  paving,  evidence  held  to  show  that  the 
woik  was  reconstruction  and  not  repair,  there- 
by maintaining  the  validity  of  the  tax  bill;  re- 
pairs  being  cbargeattle  to  the  cl^,  under  the  dl- 
rt-ct  provisions  of  Ber.  St.  180^  |  6742  (Ann. 
St.  1900,  p.  2915), 

[Ed.  Kote^For  other  eases,  see  Manidpal 
Corporationi^  Dec  Dig.  |  668.*] 
S.  MtJNICXPAX.  CoBPOKATions  (H  02,  804*)— 

PiTBLIO  IVPBOVBUIirn— OBDINANOEB— FOBH 

AND  RxQUisms. 

A  municipal  ordinance  for  the  reconstruc- 
tion of  a  street  already  paved  declared  that  the 
improvement  herein  should  consist  of  replacing 
nnd  rebnilding  concrete  twse  "where  necessary.'' 
Held,  that  as  the  base  was  almost  all  covered 
with  asplialt,  which  had  to  be  removed  before 
the  necessity  could  be  discovered  and  as  the 
work  was  done  under  the  superintendence  of  the 
board  of  [Hiblic  works,  the  ordionnce  did  not  in 
its  terms  delegate  legislative  authority  to  indi- 
Tiduals,  and  that  the  words,  "where  necessaiy,*' 
were  as  definite  words  as  could  be  used. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  153,  1S4,  «U-816; 
Dec  Dig.  £1  02,  304.*] 

.^;q;)eal  from  Circuit  Court  Buchanan  Coun- 
ty; O.  A.  Morman,  Judge. 


Action  by  F.  B.  CUsblng  against  Ben  W. 
Fleming  and  Bebecca  Flaning.  From  a  jade- 
m«it  for  plaintiff,  d^endants  appeaL  Be- 
versed. 

James  W.  Boyd,  for  appellants.  Charles 
F.  Strop  and  Bucoae  Silverman,  for  respond- 
ent, 

BBOADDUS,  P.  J.  This  la  a  snlt  to  re- 
cover the  amount  of  two  tax  bills  Issued  as 
a  lien  against  the  property  of  defendants, 
for  the  improvement  ot  a  cwtain  street  m 
the  dty  of  St  Joseph. 

The  work  was  not  done  on  the  petition  of 
ahntting  property  owners,  but  under  the 
provision  of  a  certain  special  ordinance.  The 
ordinance,  after  reciting  tbat  the  board  of 
public  worlcB,  "having  determined  that  cer- 
tain work  and  improvements'*  to  a  certain 
street,  "Is  a  public  necessity,''  and  that  all 
persons  bad  been  duly  notified  of  the 
and  character  of  the  woA,  and  no  objectloDS 
being  filed  to  the  proposed  work,  ordered 
that  the  parement  on  SIxtb  street  from  the 
north  line  of  Atchison  street  *****  be 
reconatracted  witii  aspbaltum  and  tbe  curb- 
ing, where  necessary,  be  reset  or  renewed 
with  artificial  stone  curb the  wort:  and  im- 
provement to  consist  of  replacing  and  re- 
building the  concrete  base  where  necessary 
and  the  reconstruction  of  the  pavement  with 
asplialtom  for  the  full  width  of  tbe  roadway. 
The  work  was  to  be  completed  within  four 
months,  etc.  All  In  accordance  with  plans 
and  specifications  on  file;  the  cost  of  the 
work  to  be  assessed  and  levied  as  a  Bpe<dal 
tax  on  and  against  the  real  estate  fronting 
on  said  SlxQt  street  between  the  points 
named. 

The  petition  Is  In  two  counts  on  two  sepa- 
rate bills  issued  against  two  ssparate  pieces 
of  property  owned  by  defendants,  tronUng 
on  said  street  Tb»  answer  contains  a  gsa- 
eral  denial  and  several  specific  deCenseoL 
First  tliat  the  work  done  on  said  street  was 
repairing,  and  tlut  the  material  used  in  tbe 
improvement  was  different  from  tbe  material 
used  In  tbe  improvement  formerly  made  next 
prior  thereto^  and  that  a  majority  of  tlie  resi- 
dent owners  of  tJie  front  feet  fronttng  on 
said  street  never  at  any  time  presented  a  pe- 
tition to  any  board  or  conncU  consoitins  or 
donanding  that  the  street  at  said  time  be  im- 
proved with  any  material  dlffermt  Arom  tbat 
with  wbicb  It  had  been  improved  before  the 
alleged  Improvement  fiecimd,  that  tiie  con- 
tract for  the  iiretended  Improvement  alleged 
In  the  petition  was  let  to  the  highest  and 
not  the  lowest  and  best  blddw.  Third,  tbat 
the  pretended  tax  bills  are  on  account  of  tite 
fbcta  hereinabove  stated,  and  other  facts  ap- 
parent i9on  OiB  f&ee  of  the  pftpws*  and  also 
on  account  of  all  otlier  facts  in  connection 
with  said  tax  bills,  lUegal  and  of  no  validity; 
and  that  this  suit  was  not  instituted  within 
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two  years  after  the  tax  bills  were  Issued. 
Tbe  contract  was  made  In  compliance  with 
the  special  ordinance  and  provided  that  Acme 
asphalt  be  used  Instead  of  Trinidad. 

mie  defendant  offered  evidence  tending  to 
show  tiiat  the  Improvement  of  the  street  next 
iH'lor  to  that  In  qaeetlon  was  made  with 
Trinidad  at^halt  When  said  improvement 
was  made  the  paving  consisted  of  asphaltum; 
the  gutters  and  curbing  being  constructed  of 
llQiestcma  At  the  time  of  the  passage  of  the 
ordinance  the  pavement,  guttering,  and  carb- 
Ing  OD  Sixth  street  had  greatly  deteriorated. 
The  original  material  for  the  cnrbing  and 
guttering  had  already  been  replaced  to  a 
great  extent  1^  ottier  materia!  fornlshed  by 
the  dty. 

The  spedflcatlons  for  the  new  Improve- 
ment are  that  "all  the  old  asphaltum  sliall 
be  removed  from  the  street,  the  old  concrete 
base  shall  be  reconstructed  where  necessary, 
with  new  hydraulic  cement  concrete.  New 
concrete  shall  be  used  where  no  concrete  ex- 
ists. •  •  •  Should  the  earth  where  new 
concrete  is  osed  be  soft  or  spongy,  it  must 
be  dug  np  and  replaced  with  broken  stone  or 
with  loam  well  rammed."  It  was  shown  that 
the  petition  in  the  case  was  filed  within  two 
years  after  the  tax  bills  were  issued,  but 
process  was  not  Issued  thereon  until  after 
tbe  expiration  of  that  time.  But  evidence 
was  introduced  by  plaintiff  tending  to  show 
that  tbe  delay  was  not  his  fault  but  that  of 
a  d^uty  in  the  office  of  the  clerk.  There 
was  evidence  pro  and  con  as  to  whether  there 
was  any  substantial  difference  between  Trini- 
dad and  Acme  asphalt.  Other  evidence  will 
be  noticed  In  the  progress  of  the  opinion. 
The  issues  were  tried  before  the  Judge  sitting 
as  a  Jnry,  and  the  finding  and  Judgment  were 
In  favor  of  the  plaintiff,  and  the  defendant 
appealed. 

The  defendants  challenge  the  correctness 
of  the  finding  of  the  court  upon  the  Issues  of 
fact  This  Is  unusual,  as  It  Is  generally  con- 
ceded that  the  verdict  upon  such  Issues  is 
conclusive  as  to  all  parties,  where  such  find- 
ing Is  sustained  by  any  substantial  testi- 
mony. In  the  first  place  It  is  contended  that 
In  the  work  of  reconstruction,  material  was 
used  other  than  that  used  In  the  former  Im- 
provement of  the  street  and  paid  for  by  the 
property  owners.  If  this  is  true,  the  tax 
bills  were  void  because  the  Improvement  was 
not  petitioned  for  by  the  resident  owners, 
owning  a  majority  of  front  feet  abutting  on 
the  street  Improved,  as  required  by  the  stat- 
ute. Laws  1903,  pp.  65,  66,  8  13  (Ann.  St 
190G,  S  5T47— 13).  The  evidence  sufficiently 
showed  that  although  the  former  pavement 
consisted  of  Trinidad  asphalt,  and  that  used 
In  the  reconstruction  was  Acme  asphalt  they 
were  substantially  the  same;  that  there  was 
no  difference  except  In  name;  that  asphalt 
wa»  asphalt  whatever  name  called;  and 
that  the  only  difference  that  could  be  made 
between  the  two  was  in  mixing  with  sand 
ud  cement 


But  defendant  further  contends  that  the 
work  was  In  the  nature  of  repairs,  and  if  so, 
tbe  cost  of  the  work  was  chargeable  to  tbe 
general  fund  of  the  city,  and  not  to  the  projH 
erty  owners.  Section  S742,  Rev.  St  1899 
(page  2915,  Ann.  St.  1906).  We  are,  however, 
of  the  opinion  that  tbe  wotk  was  in  the 
nature  of  reconstruction.  The  street  was 
not  repaired  in  the  sense  contemplated  by 
the  statute,  but  was  a  reballdlng  almost  en- 
tirely. The  difference  between  what  may 
be  considered  repair  and  what  reconstruc- 
tion is  well  illustrated  In  Caskey  v.  Edwards, 
128  Mo.  App.  237,  107  S.  W.  87;  Rachllffe  & 
Gibson  V.  Duncan.  180  Mo.  App.  695.  108  S. 
W.  1110. 

As  to  the  guttering  and  curbing,  they  had 
mostly  been  removed.  There  was  very  little 
of  the  former  material  used  In  gutteriur; 
left  but  had  been  mostly  replaced  by  the 
dty  In  patching  the  street.  Only  10  per 
cent  of  the  curbing  was  still  extant  Under 
such  conditions  It  would  be  absurd  to  say 
that  the  curbing  should  be  reconstructed 
with  limestone  when  90  per  cent,  of  It  con- 
sisted of  concrete,  paid  for  by  the  city  and 
not  by  the  property  owners.  The  purpose  of 
the  statute  was  equitable;  that  is  .to  say, 
that  the  property  owner  should  not  be  com- 
pelled to  pay  twice  for  material  used  in  the 
improvement  of  a  street.  The  tax  bill  does 
not  Include  Items  for  cnrbing  and  guttering, 
but  only  for  paving.  The  contract  did  not 
provide  for  guttering.  That  was  dispensed 
with,  and  tbe  street  was  iMved  from  curb  to 
curb,  and  we  may  reasonably  conclude  that 
the  space  formerly  occupied  by  the  guttering 
was  Included  In  the  tax  bill.  The  face  of  the 
tax  bill  Is  for  preparing  and  paving.  From 
this  statement  we  might  reasonably  infer 
that  no  curbing  w&e  done  by  the  contractor, 
or  else  he  did  not  make  a  charge  for  It  It 
would  not  do  to  hold,  in  the  absence  of  evi- 
dence, that  the  work  done  on  tbe  curbing 
was  Included  In  the  tax  bill,  from  the  mere 
fact  that  such  work  was  done,  although  we 
might  believe  that  it  was  so  Included. 

We  are  of  the  opinion  that  the  finding  of 
Che  court  that  the  action  was  commenced 
within  two  years  from  the  date  tbe  tax  blUs 
were  issued  was  supported  by  all  tbe  evi- 
dence. Tbe  delay  In  issuing  the  writ  of  sum- 
mons was  not  the  fault  of  the  plaintiff,  but 
of  the  deputy  In  the  clerk's  ofi3ce. 

Section  2  of  the  ordinance  provided  that: 
"The  work  and  Improvement  herein  ordered, 
shall  consist  of  replacing  and  rebuilding  the 
concrete  base  where  neccaaary  and  the  recon- 
struction of  tbe  pavement  on  said  street  with 
asphaltum."  Defendants  insist  that  tbe 
words  "where  necessary,"  are  vague,  indefi- 
nite, and  uncertain  in  meaning.  In  fact  they 
do  not  mean  anything  at  all.  in  view  of 
the  condition  of  the  base,  mostly  covered 
with  asphaltum  pavement  we  do  not  see 
what  other  words  could  l>e  used  to  express 
what  should  t>e  done.  Until  the  process  of 
reconstruction  «had  hegnu  and  the  base  ex- 
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posed  to  Tlew  It  waa  Impossible  to  launr 
what  Its  condition  was,  and  what  part  of  It 
required  reconstructing.  Tbe  defendant  has 
not  soKtUed  us  wUb  any  oQm  words  that 
would  conv^  a  more  deflnite  meaning,  and 
we  cannot  think  of  any  sndi  onrselves;  we 
therefore  oon<dnded  that  tba  emnuel  dM  the 
best  they  could,  under  the  drcumstanoes,  in 
naing  the  said  words  to  express  their  mean- 
ing. Besides  the  woA  was  to  be  done  nnder 
the  snperlntradence  of  the  board  (tf  public 
works  and  could  not  be  consldoed  a  delega- 
tion of  l^Jslatlre  authority. 

EbccqHions  are  takm  to  the  action  of  tbe 
court  in  giving  a  certain  instrncUon  fbr  the 
plahitifC  To  fliia  we  attadi  no  Importance, 
as  the  oflBce  of  an  Instruction,  where  a  case 
la  tried  by  the  court,  senres  no  purpose  ac- 
cept to  disclose  tbe  theory  of  tbe  trial*  Pe- 
ters V.  FoldEomer,  181  Uo.  App.  lOa;  110  8. 
W.  698. 

There  was  a  mistake  in  rendering  Judg- 
ment on  tbe  flrst  count,  in  making  it  a  lien 
on  lot  9,  in  block  22;  when  it  riionld  iure 
been  against  lot  10,  In  said  block.  And  a 
similar  mistake  in  making  the  Judgment  on 
the  tax  bill  in  the  second  count  a  lien  on  lot 
10  in  ssjd  addition,  wlien  it  should  hare  been 
lot  9.  These  errors  the  oourt  is  directed  to 
correct  There  are  other  errors  assigned, 
but  we  bellere  we  have  discussed  all  ot  any 
importance. 

The  cause  is  reversed  and  remanded,  to 
correct  the  entries. 


ST.  JOSBPH  BRBWXNO  00.  v.  HA.UBEB. 
In  re  HAUBBB. 
(Kansas  Qt7  Court  of  Appeal*.  Bllswntri. 
Nov.  21,  1910.) 
L  IirjOTcnoH  (I  228*)  —  Tiounoir— OoN- 

TraCPT— PXBBONS  I^BXA. 

A  landlord  filed  a  bill  to  enjoin  tbe  tenant 
from  remoTiDg  from  the  leased  premises  certain 
baildlngs  alleged  to  belong  to  tbe  landlord,  and 
iq>on  a  trial  the  court  found  the  bill  to  be  tme, 
and  tiie  tenant,  his  agenta,  servanta,  and  otbers, 
were  enjointd.  The  tenant's  son.  who  was 
aware  of  the  proceedings,  and  who  had  been  In 
court  taking  part  for  fiis  father,  began  the  re- 
moval of  the  buildings  notwithstanding  the  in- 
unction. Held,  that  the  son  was  bound  by  the 
n junction,  and  that  he  was  guilt;  of  con- 
tempt. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  48^-496;  Dec  Dig.  |  228.*] 
2.  Injunction  (S  226*)— Violation  and  Pun- 
iSHicntT— ElxcnsE  and  JtJsririOATioN — Per- 
sons VlOLATlNQ  iNJUKCnON. 

He  owner  of  real  estate  leased  It  to  the 
respondent's  father  for  a  term  of  years,  and 
afterwards  assigned  the  lease  to  a  corporation. 
The  father  erected  frame  buildings  upon  the 
premises,  and  later,  being  in  arrears  for  rent, 
began  to  remove  them,  upoo  whicb  tbe  cor- 

E oration  obtained  an  mjunctioo,  ailing  the 
uildinn  to  be  Its  property  and  its  security  for 
rent  The  respondent,  who  knew  of  the  injunc- 
tion, having  been  in  court  in  hla  father's  inter- 
est when  it  was  granted,  notwithstanding  ths 
inJuneti<Hi,  began  to  remove  tbam,  dalmlng  that 


after  tbe  exidratlw  of  ths  lease  the  owner, 

whose  i»ermi8sion  he  bad,  had  sufficient  title  to 
permit  their  removal.  Beld  that  the  right  of 
any  person  to  grant  sucfa  permission  not  having 
been  ,bz<Mi^t  before  Uie  eonrt  to  obtain  relief 
from  til*  order,  tbe  respondent  by  presuming 
to  peas  upon  audi  rights,  was  gmlty  of  con- 
tempt. 

[Ed.  Note.— Fw  other  cases,  see  Injunction, 
Cent  Dig.  ||  474r-4r7;  Dec  Dig.  I  m*] 

Appeal  flrom  Gtrcult  Court  Buchanan  Ooun- 
ty;  a  A.  Mosman,  Judge. 

John  B.  Haubor,  Jr.,  was  adjudged  guUty 
of  cont«npt  and  he  appeals.  Judgment  af- 
firmed. 

0.  0.  Crow,  for  appelant  Engme  Silver^ 
nun,  for  respondent 

EILLI80N,  J.  The  respondent  was  ad- 
judged guilty  of  oon^npt  of  tbe  Buchanan 
county  circuit  court  and  adjudged  to  pay 
a  fine  of  one  cent  He  therei^on  appealed 
to  ais  court 

It  appears  that  one  PhUlIp  Klrschner  waa 
the  owner  of  certain  real  estate,  and  that  be 
leased  It  to  respondents  fhther  for  a  term  of 
years.  This  lease  was  uslgned  by  Klrsdi- 
ner  to  tbe  St  Joseph  Brewing  Company, 
which  company  thereby  became  the  landlord, 
and  respondoit^  father  the  t^nt  It  also 
appears  that  reotondoit^i  father  erected  cer- 
tain frame  bulldtngs  on  the  pronlses,  which 
■wen  of  sncA  ebaractw  as  could  be  removed. 
It  furfher  awears  that  tin  father  became  In 
arrears  for  several  months'  nsxt,  and  had  be- 
gun to  remove  said  buildings,  and  was 
threatenliv  to  ranore  all  of  ISam.  Where* 
upm  the  Brewing  Conqtany  filed  a  bill  for 
Injnnctlim  In  the  drcult  court,  alle^^ng  that 
such  buildings  were  Its  property  and  ila  se- 
curity for  rent  as  sUpuIated  In  the  lease,  and 
prayUig  that  respondent's  father,  and  tala 
serronts,  agents,  and  all  oQiers,  be  joined 
and  restrained  from  removing  the  buildings. 
This  respondent  was  aware  of  these  pro- 
ceedings, and  was  In  court  taking  part  fOr 
his  fathw.  After  trial  of  the  Injunction,  tbe 
bill  was  found  to  be  true,  and  respcmdnit's 
father,  and  bis  agents,  swvants,  and  othws, 
were  [>erpetnally  enjoined  from  r«novlng  the 
buildings.  It  further  appears  that;  notwith- 
standing the  Injunction,  respondent  proceed- 
ed to  disobey  its  commands  and  began  the 
removal  of  the  buildings.  Upon  being  duly 
and  pr^pwly  informed  of  this,  the  court  cited 
him  for  contempt;  and  on  trial  adjudged  him 
guilty  and  fined  bim  one  cent  as  already 
stated. 

Bespondra^  defense  was  that  tbe  lease 
had  expired,  and  that  he  received  permis- 
sion from  Klrschner,  the  owner  of  the  land, 
to  remove  the  buildings.  He  claimed  that  by 
reason  of  the  expiration  of  tbe  lease  the 
buildings  became  the  property  of  Klrschner 
and  he  bad  sufficient  title  and  right  to  give 
him  permission  to  remove  them.  We  cannot 
allow  sndi  defense  to  prevaU.   There  was 
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an  adJnOteatton  by  a  court  of  eonvetant  Jn- 
riadictbm  that  the  tnindlngt  wero  th*  pro^ 
«rtT  of  the  Bnwlng  Companj,  and  wore  ae- 
curlty  for  nut  due  to  It,  and  that  they  should 
not  be  removed.  TUs  waa  Undlnff  opon 
requndent^  Atber,  bis  agenti.  ewnuitB.  and 
an  baring  notice  tbeieo^  which  Included  re- 
epondect  U  any  right  to  the  bnlldlngi  be- 
came Tested  In  Kixadinw,  throagh  forf^tnre 
by  reason  of  expiration  of  the  lease,  or  oth- 
erwise, wherrtiy  it  vas  daimed  he  could 
grant  permiBSion  for  tbe  ronoral  of  the 
buildings  to  any  of  those  who  had  been  or- 
dered by  the  conrt  not  to  remoTe  them,  it 
was  a  matter  which  should  bare  been 
bnm^t  to  the  attatlon  of  the  conrt  by 
pTo^  vrocednre  and  rdlef  obtained  from 
tbe  0T6er.  As  the  case  stands,  this  reqwnd- 
«tit  has  taken  the  law  Into  his  own  bands, 
and  presumed  to  pass  nptm  tbe  Brewing 
Company's  rights  and  tbe  authority  of  the 
court  To  permit  such  course  would  be  to 
Inrlte  confasion  and  disorder  in  tbe  admln- 
Istratltm  of  the  law. 
The  judgment  Is  affirmed.  All  concur. 


STATB  T.  HANEJT. 
<Spilngaeld  Court  of  Appeali.  Missouri.  May 
2.  1910.    Rehearing  Denied  Dec  6,  1910.) 

1.  INTOXICATINO  UQVOBS  (J  219*)— WsONO- 

SAI.S— iHniCTHENI^NAMK  Or  BUTCR. 

An  Indictment  agaiiut  one  other  than  a 
dmegist  for  wrongfnfly  telling  liqnor  without 
a  liceoK  need  not  state  the  name  of  the  petson 
to  whom  the  sale  was  made,  or  that  the  sale 
was  to  a  person  or  persons  to  the  grand  Jury 
onkDowB. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Idqnors,  -Cent.  Dig.  |  238;  Dea  Dig.  I  219.«1 

2.  JlTBT  a  Ufl*)  —  DBAWIBO  JUMT  — Ting  — 

Qdashiro  Panbz» 

That  a  jary  was  drawn  less  than  80  days 

before  tbe  commencement  of  the  circuit  court 
in  violation  of  Rev.  St  1899,  |  8760  (Ann.  St. 
1906,  p.  20961),  requiring  that  such  time  shall 
elapse,  was  ground  for  quashing  the  panel. 

[Ed.  Note^For  other  cases,  see  Jury,  Cent. 
IHg.  I  518;  Dec  Dig.  1  116.*] 

&.  Juar  (i  72*)— AnninoftAX.  Panel— Selec- 
tion—SmoiomHo  MBUBBBS  or  QUABHBD 
Panel  fbou  Btbtandebb. 

Where  a  jury  panel  eelected  less  than  80 
days  before  tw  ctKomencement  of  the  circuit 
eoort  was  quashed  tor  that  reason,  and  the  sher- 
iff was  authorised  to  sumnoon  another  panel 
from  bystandere.  as  authorized  by  Rev.  St  1S99, 
{  3770  (Ann.  St  1906,  p.  2097),  the  act  of  the 
•bsriff  in  ■ommoniiw  16  jurors  who  had  been 
membeis  (tf  the  panel  which  was  quashed.  In  the 
absence  of  any  claim  that  the  sherifF  in  so  doing 
had  not  faiiiy  discharged  his  official  duty,  was 
not  rerendUe  error. 

[Ed.  Note.~For  other  case^  see  Jury,  Cent 
Dtg.  H  S40-842;  Dec  Digr|72.*] 

Appeal  from  Circuit  Court,  Wright  Coun- 
ty; Alfred  Fage,  Bpedal  Judge. 

Thomas  Haney  was  conylcted  of  unlawful- 
ly aifllfng  liquor  In  rlolaUon  of  the  local 
option  law,  and  be  appeals.  Affirmed. 


Perry  T.  Allen,  J. -Boyd,  and  7.  M. 
Mansfield,  for  m>peUant  A.  U.  Curtis,  for 
the  State. 

NIXON,  P.  J.  This  was  a  prosecution  by 
indictment  against  Thomas  Haney  for  unlaw- 
fully selling  Intoxicating  liquor  in  violation 
of  the  local  option  law  of  Wright  county. 
A  motion  to  quash  the  indictment  waa  filed 
and  overmled.  A  motion  was  thereupon  filed 
to  quaiedi  the  regular  panel  of  petit  Jurors 
which  was  heard  by  tbe  court  and  oTerruled. 
Directly  thereafter,  the  defendant  offered  to 
file  another  motion  to  quash  the  regular  pan- 
el, alleging:  (1)  That  the  drawing  or  stiec- 
tlon  of  said  panel  of  jurors  was  by  an  un- 
autborlzed  person,  to  wit,  the  prosecuting 
attorney;  (2)  that  the  said  panel  of  Jurors 
was  not  selected  or  drawn  by  the  county 
conrt  in  accordance  with  tbe  statute;  (3) 
that  the  said  Jury  panel  was  not  selected  or. 
drawn  30  days  before  the  commencement  of 
the  court  as  provided  by  statute,  but,  on  the 
contrary,  waa  drawn  and  selected  on  Feb- 
ruary 4,  1009,  and  was  not  selected  from 
each  township  In  the  county  according  to 
their  relative  population;  and  (4)  that  the  Ju- 
ry panel  was  selected  by  an  unauthorised  of- 
ficer,  to  wit,  the  prosecuting  attorney  of  said 
county.  Tbe  court  refused  to  permit  d^end- 
ant  to  file  said  motion.  On  the  same  day, 
however,  the  court.  In  another  case  pending 
for  trial  at  said  term,  sustained  a  motion 
containing  exactly  the  same  grounds  as  that 
offered  to  be  filed  by  defendant,  the  regular 
panel  was  discharged,  and  the  court  ordered 
the  sheriff  to  summon  another  panel  of  petit 
Jurors,  which  was  done,  and  defendant  was 
tried  by  the  new  panel.  The  sheriff  had 
stmunoned  16  men,  howevw,  who  were  mem- 
bers of  the  pand  that  was  discharged.  De- 
fendant challenged  those  Jurors  for  the  rea- 
son that  they  had  been  selected  by  an  un- 
authorized person,  to  wit,  tbe  prosecuting 
attorney,  "with  a  view  of  selecting  Jurors 
who  would  convict  in  whisky  cases,  and  were 
In  att^dance  v.poa  the  court  for  Jury  service, 
and,  when  the  regular  panel  was  quashed, 
were  Immediately  resummoned  to  try  this 
cause."  This  challenge  was  overruled,  and 
tbe  trial  proceeded.  The  Jury  returned  a 
verdict  of  guilty  and  assessed  d^endanfs 
punlshmrait  at  a  flue  of  $300. 

1.  Appellant  contends  that  his  motion  to 
quash  the  Indictment  should  have  been  sus- 
tained for  the  reason  that  the  indictment  was 
fatally  defective  in  omitting  to  state  the 
name  of  the  person  to  whom  the  sale  was 
made.  He  argues  that,  because  of  this  omls- 
Blon,  the  indictment  does  not  charge  tbe 
crime  in  terms  so  definite  as  to  enable  him 
to  plead  an  acquittal  or  conviction  In  bar 
of  another  prosecution  for  the  same  offense. 

Tbls  objection  was  presented  many  years 
ago,  and  It  has  be«i  since  uniformly  held 
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that  an  Indictment  fOr  ailing  Uqjaox  wltboat 
a  llcenae.  aa  liere,  need  not  atate  tbe  name  of 
the  jffinon  to  whom  tbe  aale  waa  made,  or 
that  It  was  made  to  sune  peracHi  or  pwaons 
to  the  Jnzwa  tmknown.  State  t.  Spain,  29 
Mo.  415;  State  t.  Ladd,  IS  Mo.  430;  Stata  t. 
Fanning.  88  Uol  860;  State  t.  Jaqnea,  68 
Mo.  260;  State  t.  Bonta,  86  Mo.  App.  265; 
State  T.  WlDfffleld.  115  Ho.  428.  22  a  W. 
868,  87  Am.  St  B«p.  406 ;  State  t.  BaCk, 
ee  Mo.  App.  84,  72  S.  W.  46&  The  mle  haa 
been  otherwlee  declared  In  casea  where  druff- 
glstB  have  been  charged  with  8c£Uii«  llavor 
without  a  preacription,  and  for  obriona  rea- 
B<»i8.  WhOL  a  drogglat  la  Indicted  (or  the 
Ttolation  of  that  atatate.  he  moat  reat  hla 
defense,  If  be  baa  any,  np<m  a  prescription, 
and,  If  the  pordiaaw  of  the  llqaot  be  not 
named  In  the  indictment,  he  could  not  well 
prepare  tor  trial  or  make  the  neceaaair  proof, 
.nte  reaacm  of  the  law  la  clear  In  audi  a  caae. 
It  doea  not  apply  to  a  caae  like  the  praeent 

2.  But  It  la  aertonaly  c<mteDded  that  appel- 
lanfa  diaUoogea  to  the  16  Juron  who  were 
reannmuHied  ahould  have  bem  enatatned  tor 
the  r«i8on  that  the  proeecotlng  atttvney  had 
aaslated  in  sheeting  tbe  orla^nal  panel  of 
which  they  bad  been  members. 

The  motion  to  qtiash  tbe  panel  not  only 
allied  that  tbe  prosecuting  attorney  assist- 
ed in  selecting  tbe  pan^,  but  also  that  said 
panel  was  not  selected  or  drawn  SO  days 
before  the  term  as  provided  by  statute 
{wblcb  was  a  fact).  Section  3T60,  Rev.  St 
1889  (Ann.  St  1906,  p.  2006),  provides  In  no 
uncertain  terms  that  the  county  court  at 
a  term  thereof  not  less  than  30  days  before 
the  commencement  of  tbe  circuit  court  shall 
select  names  of  Jurors,  etc.  Tbe  original  pan- 
el might  weU  have  been  dlacbaxged  for  this 
reason. 

There  was  evidence  offered  in  support  of 
tbe  moti<»i  to  quash  the  panel  tending  to 
show  that  tbe  prosecuting  attorney  was  pres- 
ent when  the  names  of  Jurors  were  selected; 
that  be  rendered  some  assistance;  that  tbe 
county  detk,  deputy  county  clerk,  and  cir- 
cuit clerk  all  made  some  suggestions  as  well 
as  tbe  prosecuting  attorney,  and  a  personal 
assessment  book  was  used  for  getting  names; 
that  the  court  always  approved  tbe  names 
suggested.  The  prosecuting  attorney  admit- 
ted that  the  county  court  asked  bim  about 
a  certain  man  whose  name  was  suggested 
and  he  told  them  he  was  a  good  man,  but 
said  "I  don't  know  how  be  would  be  on  a 
whisky  case."  The  county  court  rejected  tbe 
name.  That  is  all  the  evldoice  which  would 
tend  to  show  unfairness  on  the  part  of  the 
prosecuting  attorney.  It  was  shown  that  in 
previous  years  It  bad  been  the  practice  of 


the  eonnly  court  to  can  In  Uw  ppoaccnting 
attomay  m  the  afaerifC  in  the  aelectlon  of  ih9 
namea;  that  tbe  aaaeestHr'B  book  waa  need, 
and  eelectlona  were  made  of  the  beat  men; 
that  anne  one  present,  when  a  name  waa 
called,  would  say,  'That  la  a  good  man,"  and 
Oie  name  would  b4  aoo^tod  and  written 
down. 

From  thla  erUtenee,  It  doea  not  appear  that 
the  ^oaecntlng  attorney  or  the  members  of 
the  conn^  court  acted  from  Improper  mo- 
tlvea  or  had  anything  in  mind  CTcq>t  the  8e> 
lectl(m  of  good  men  for  Jury  awTic&  This 
subject  baa  received  an  exhaustive  examina- 
tion in  the  caae  of  State  v.  Austin,  183  Ho. 
479, 82  8.  W.  5,  where  it  la  clearly  stated  that, 
while  no  Improper  motive  may  have  actnated 
the  prosecuting  attorn^  in  hla  partidipatlon 
in  tbe  aelectlrai  of  the  panti,  "adU  common 
fairness,  and  0ie  constitutional  guaranty  of 
the  right  to  trial  by  an  impartial  Jury,  dioold 
idearly  prohibit  him  from  doing  ao." 

But  the  panel  In  this  case  to  wfaitai  ob- 
jection waa  made  was  discharged,  and  the 
sheriff  was  ordered  to  summon  another  ranel 
from  t^atanders  aa  provided  by  section  377(^ 
Rev.  St  1880  (Ann.  St  1006,  p.  2097).  The 
sheriff,  In  doing  ao,  selected  16  men  who  had 
been  summoned  on  the  discharged  panel. 
No  bad  faith  is  charged  to  the  sheriff.  The 
evidence  of  these  Jurors  npMi  tlieir  voir  dire 
discloses  that  they  were  qualified  to  serve  In 
every  way,  and  defendant's  only  objection  to 
them  was  that  they  had  been  summoned  on 
tbe  original  panel.  The  error  In  selecting  the 
original  panel  only  attached  to  the  panel  as 
such,  and  not  to  Individual  members.  The 
error  In  the  manner  of  selecting  the  original 
panel  did  not  instill  bad  motives  Into  tbe 
breast  of  any  member  thereof  or  render  bim 
personally  lncomi)etent.  It  was  tbe  sheriff's 
duty  to  summon  good  and  lawful  men;  and, 
if  the  sheriff  was  In  any  way  disqualified 
by  prejudice  or  bias  to  properly  summon  the 
panel,  appellant  should  have  objected  to  bim. 
No  objection  was  made,  and  It  must  be  held 
that  be  fairly  discharged  bis  official  duty.  If 
the  Jurors  were  in  any  way  personally  nuflt, 
they  should  have  been  challenged.  State  v. 
Wiley,  100  Mo.,  loc.  dt  444,  19  &  W.  197. 
While  it  would  have  been  proper  (or  the 
sheriff  to  have  summoned  Jurors  not  select- 
ed on  tbe  first  panel,  we  cannot  pronounce 
his  act  reversible  error. 

The  Instructions  of  the  court  fairly  em- 
bodied the  law,  and  at^ellant  has  had  a 
fair  trial  and  received  tbe  lowest  punlab- 
m^t  allowed  by  the  statute. 

Finding  no  error,  the  Judgment  Is  affirm ed. 

QBAY,  J.,  concurs.   COX,  J.,  not  alttin» 
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FRASH  T.  WABASH  RT.  00. 
O^*"—  Otr  Coort  of  Appeals.  MinouxL  Not. 
21,  1910.) 

1.  Mabbb  ard  Sbbtart  (I  177*)— Feixow 

LXABIUTT  OF  MASIXB  TOB  Ilf  JD- 

Bna. 

A  nilroftd  company  is  liable  tor  the  negli- 
geaat  of  «  serrant  enga^  in  wock  on  tlw  tnick, 
xcBnltiiig  la  Injariea  to  &  ffellow  leirant. 

[Bd.  Note.— For  other  eases,  see  Master  and 
Servant.  Cent  Dig.  U  807,  SiQ,  8B8;  Dee.  Dig. 
S  177.*] 

2.  Mabtkb  and  Skktavt  (H  SR9*)— Ihjubt  to 

SlBVANT— NEaUGKNCK. 

A  railroad  employ^  M4  guilty  of  negli- 
rence  making  the  railroad  company  liable  for  the 
uijnries  thereby  sustained  by  a  fellow  serrant. 

[Ed.  Note.— Fw  other  cases,  see  Master  and 
Serrant,  Gent  Dig.  SI  973-980;   Dec  Dig.  $ 

3w  Ma«IKB  AHD  SXBTART  a  281*)— IRJUBT  TO 
SSBVART— OOHTBIBUTORT  NXGLXOENOE. 

Hie  OBployC  A«U  free  from  contribatozy 
negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
grrant,  Cent  Dig.  H  987-996;  Dec.  Dig.  S 

4.  NnuraBHci  a  188*)— Innsuonona. 

An  instmetion  in  an  action  for  personal 
Injuries  which  kobmlts  a  series  of  acts  amount- 
ing to  negligence  as  a  matter  of  law,  and  which 
directs  the  jaiy  to  find  for  plaintUf  on  finding 
that  the  acts  were  committed,  is  not  reversible 
error  thoogh  It  does  not  ose  tiie  words  "n^Kli- 
gent^  or  "negligence." 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  871-«77;  DeeTDlg.  |  ISa^ 

Appeal  from  Circuit  Court,  Macxm  Comi- 
ty ;  Nat  M.  Shelton,  Judge. 

Action  by  Philip  Prash  against  the  Wa- 
bash Railway  Company.  From  a  Judgment 
(or  plalntur,  defendant  appeals.  Affirmed. 

J.  U  BfiuUji  and  Qutbrie  ft  Franklin,  for 
aimeUaiit  John  T.  Barker,  tar  le^Kindent 

ELLISON,  J.  Flainttff  wu  an  aaploj^  of 
defendant  as  one  of  its  aectlonmen,  and 
Willie  eDgBged  In  work  was  injured  lof  the 
act  of  a  servant  engaged  in  the  same  serv- 
ice. The  judgment  in  tile  trial  conrt  was 
for  tbe  plalntUE. 

It  appears  that  the  sectionmen  (exc^t 
plaintiff)  nnder  the  direction  of  a  forraian 
were  oigaged  in  removing  *'aii^e  bars"  or 
"fish  platee"  from  the  sides  of  the  rails  com- 
poelng  defendant's  railroad  track.  These 
platee  held  the  rall^  or  were  fastened  onto 
tlie  rails,  by  bolts  and  nuts.  The  plates  were 
removed  in  two  ways — one,  by  knocking  off 
tbe  end  of  the  bolt  which  had  the  nut  on  it, 
with  a  large  hammer;  the  other,  by  using 
a  chisel  and  hammer,  so  as  to  cot  off  or 
split  the  not,  and  drive  the  bolt  ont 

Plaintiff  was  engaged  at  work  on  a  gate 
nearby  on  the  right  of  way,  while  Thomas, 
a  fallow  workman,  was  trying  to  knock  off 
tbe  end  of  a  bolt  with  a  hammer.  He  had 
struck  It  several  times  without  breaking  it 
Tbe  foronan  directed  plaintiff  to  go  to  his 


assistance.  Plaintiff  started  to  do  so.  There 
was  a  band  car  a  few  feet  further  aloni^ 
In  the  direction  l^omas  was  strikiuft  which 
bad  some  tools  the  men  used— among  otben, 
a  chisel.  Plaintiff,  lutendli^  to  get  the  ctalB* 
el,  passed  by  Thomas  and  asked  him  to  ceaae 
striking  nntll  he  could  get  It  from  the  car. 
Tbomas  did  so,  and  plaintiff  passed  by  him 
onto  the  car,  got  tbe  chisel,  and  had  faced 
around  to  retnm  to  Thomas,  wben  the  latter, 
for  some  reason,  again  8tru<^  the  Iwlt  and 
nut,  knocking  it  off  in  the  direction  of  plain- 
tiff and  striking  blm  in  the  face  with  great 
force,  and  inflicting  painful  and  permanent 
injury. 

There  is  no  question  that  if  Tbomas  was 
guilty  of  negUguice  in  striking  the  bolt  at 
tbe  time  he  did,  and  platntifl  was  not  goilty 
of  contributory  negligence,  tbe  defendant  is 
liable  fOT  tbe  injury;  for,  in  this  state,  a 
railway  corporation  master  is  UaUe  for  the 
negligence  of  a  fellow  servant  while  wgi^ed 
in  service  like  that  in  flds  case.  Callahan 
V.  Ey.  Co.,  170  Mo.  473,  482,  71  fl.  W.  208, 
60  Ia  B,  A.  249,  94  Am.  St  Bep.  746; 
Stubbs  V.  By.  Co.,  86  Mb.  App.  192;  Oreo- 
dorfC  V.  By.  Co.,  110.  Mo.  App.  848,  82  S.  W. 

14a 

It  seems  dear  to  tu,  from  the  standpoint 

of  tbe  evldoice  In  xOalntUrs  behalf,  that 
Thomas  was  inexcusably  negligent  and  Hiat 
plaintiff  was  without  blame.  Thomas,  as 
Just  stated,  was  rtrlklng  with  the  hammer  in 
a  direction  that  would  knock  tiie  bolt,  if  it 
came  off,  towards  the  car  and  plaintiff  asked 
bim  to  ceaae  strikli«  while  he  went  to  the 
car  for  the  ^IseL  But  defendant  suggests, 
citing  Glatio  v.  By.  Co..  132  Mo.  App.  363, 
111  S.  W.  1183.  that  Thomas  was  somewhat 
deaf  and  perhaps  did  not  liear  plaintiff's 
request;  and  that  It  was  negligence  In  plain- 
tiff to  go  to  tbe  car  without  knowing  Thomas 
beard  blm.  But  plaintiff  testlfled  that  Tbom- 
as ceased  to  strike  when  the  request  was 
made,  which  Is,  of  course,  evidence  that  he 
did  hear  him,  and  makes  the  case  more  like 
that  of  MUler  v.  Walsh.  14S  Mo.  App.  181. 
129  S.  W.  458.  And  It  likewise  shows  that 
plaintiff  could  reasonably  think  there  wae 
no  danger  in  going  to  the  car.  He  further 
said  that  he  did  not  then  think  that  he  would 
have  been  hurt,  even  If  Thomas  had  contin- 
ued to  strike.  But  he  evidently  thought  it 
better  and  safer  that  Thomas  should  not 
continue;  tise  he  would  not  have  made  the 
request  of  him. 

Defendant  suggests  that  It  was  oat  an  act 
of  culpable  n^ligence,  for  the  reason  that 
bolts  bad  been  theretofore  knocked  off  in 
that  way  with  safety,  and  that  Thomas 
should  not  be  held  reasonably  to  expect  the 
bolt  would  fly  crff  with  such  force,  and  that 
Its  dlrecticm  would  be  towards  tbe  plaintiff. 
We  reject  the  suggestion.  It  seems  to  us  too 
plain  for  difference  of  opinion  that  any  rea- 
sonable man  would  know  that  striking  with 
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ft  hea.rj  huanax  tbe  nut  end  of  a  bolt;  iKdt- 
ed  Into  solid  tnm,  iroQld,  if  brotoi  at  all, 
drive  the  broken  piece  trWx  great  force  in 
the  direction  of  the  stroke. 

There  is  but  one  point  made  against  the 
judgment  vhicb  ve  thinlc  preaoits  any  se- 
Tiotu  qnesticm,  and  tliat  IStthattheaecoi^ta- 
Btmction  for  plaintiff  assnmes  that  Thomas' 
act  was  nbgligence.  We  bare,  however,  oon- 
clnded  that  the  objection  is  not  w^  taken. 
Tbe  instruction  does  not  use  the  word  "neg- 
ligence," or  "De^lgent"  Bnt  it  sobmlts  a 
series  ot  palpably  negligent  acts— acts  wbtdi 
would  be  negligence  as  a  matter  of  law— 
and  directs  that  if  the  Jury  brieve  these 
were  committed  by  Thomas,  then  the  finding 
should  be  f  <»r  the  plaintiff.  In  snch  an  tai- 
strncdon  the  omission  of  the  word  "nei^ 
gmoe"  is  not  reversible  error. 

It  has  been  held  that  a  petitton  which 
chaises  acts  whidi  constitate  n^ligence  is 
good  pleading,  tiungh  it  fails  to  characterize 
tbem  as  being  negligently  committed.  Eaw- 
son  T.  By.  Co.,  129  Mo.  App.  61B,  61^  107  S. 
W.  1101.  There  are  othra  suggestions  made 
by  defendant  against  the  judgment  which  an 
examination  shows  to  be  untenable. 

We  find  no  reason  for  dlatorblng  the  re- 
mit, and  the  judgment  wHl  thereftne  be  af- 
firmed. All  concur. 


TBOUT  V.  IiAOLEa>n  OAS  UOHT  OO. 

(SpzlDgfleld  Onirt  of  Appeals.  HlasonrL  Nor. 
10;  ma  Bdiearing  Denied  Dee.  8,  ma) 

1.  KLBCTBiorrr  (H  16,  1»*)— Elbotbzo  Cou- 
PARIXS— O&u  IUquikkd. 

A  company  maintaining  high  voltage  elec- 
tric wires  on  its  poles,  and  granting  permiaaion 
to  a  telephone  company  to  use  the  poles  for 
its  wires,  mnst  use  every  protection  which  ia 
reasonably  acceasible  to  Insulate  its  wires  and 
use  the  utmoat  care  to  keep  them  so,  and  the 
fact  of  the  death  of  an  employe  of  the  tele- 
phone companj  by  coming  in  contact  with  a 
nlgb  voltage  wire  is  conclusive  proof  of  the 
•defective  Insulation  and  of  negligence  of  the  com- 
paDy. 

[Ed.  Note.— For  other  cases,  see  Electrldty, 
Gent  Dig.  H  7,  11;  Dec.  Dig.  H  16,  19*] 

2.  Tbiai.  156*)— DnnnaaB  v>  Bvxdincb— 

Effect. 

A  demnrrer  to  evidence  admits  every  fact 
to  be  true  which  tbe  evidence  tends  to  prove, 
whether  by  direct  testimony  or  by  reasonable 
deductions  to  be  drawn  therefrom. 

[Bd.  Note.— For  other  cutm,  see  Trial,  Cent 
Dig.  li  854-356;  Dec.  Dig.  S  1C6.*] 

8.  Elkotbicitt  (f  17*)— Eleotbio  Coupaitiss 

— Gabi  Requised. 

Where  two  or  more  companies  bj  agree- 
ment engage  in  an  enterprise  calling  for  the 
nee  of  wires  to  cany  electricity  and  arrange 
for  the  joint  use  of  a  pole  to  snatain  snch  wires, 
each  is,  as  to  sodi  use,  charsed  with  the  same 
^uty  towards  tbe  employes  oi  the  other  aa  to- 
wards its  own  employes. 

[Ed.  Note.— Few  other  cases,  see  Electricity, 
Dec.  Dig.  S  17.*] 


4.  EuECTBicTTT  (§  18*)— Bixamo  GOXPAZTIXa 

— CaBB  BKfXDIKBD. 

Where  two  or  more  companies  by  agree- 
ment arrange  for  the  Joint  use  of  poles  to  sas- 
tain  Cbeir  electric  wires,  tHa  employfis  ot  eacb 
mnst  ezeidae  dne  care  for  their  own  safety. 

[Bd.  Note^For  other  caaa%  see  Bhetiicity, 
Cent  Dig.  1 10;  Dec  DigTllS.*] 

tS.  ButarEXcnr  d  17*)— Elkctbio  CtoicPAzrxEs 
— Oabb  Requibbd. 

Where  two  OMnpanies  by  agreonent  nse 
the  same  poles  on  which  to  suspend  their  eIe<^- 
tric  wires,  they  are  joint  owners  and  each  owes 
a  duty  to  the  other  to  nse  the  hi^est  degree 
of  care  In  insulating  its  wires  charged  wiOi  a 
high  voltage  and  to  keep  them  properly  insu- 
lated, and  where  eltlier  faUs  so  to  do,  It  Is  neg- 
lUcnioe  rendering  It  liaUe  for  tbe  Injuries  ras- 
tuned  1^  an  employ^  of  the  otb«. 

[Bd.  Note.— For  other  case&  see  EIectri<d^, 
Dec.  Dig.  I  17.*] 

6.  Bmnsicnr  (|  19*)— Irjubxes  fbok  Use— 

OONTBIBUTOBT  NSOUaSITOE  —  BusnXN  OT 

Peoop, 

The  burden  of  proving  contributory  negli- 
gence of  an  employ!  of  a  telephone  company 
using  the  poles  of  a  power  company,  killed  by 
coming  In  contact  with  an  electric  wire  of  the 
I>ower  company,  Is  on  the  latter  company,  when 
sued  for  his  death,  and  the  law  wUl  not  pre- 
sume the  neriigence  of  the  emidOT^,  in  the  ab- 
sence of  evidence  to  that  effect. 

[Bd.  Kote^For  oQiar  caaetu  see  Btectriclty, 
Oent  Dig.  1 11;  Dec.  DigTlS.*] 

7.  AgPBAL  AWn  BbBOB  (S  1001*)  — TftBOICT  — 
COROLUBIVEREBB. 

A  T^ict  sa^ported  by  any  substantial  evi- 
dence is  condnsive  on  appeal. 

[Bd.  Note.— EVw  oUier  cases,  see  Appeal  and 
Error,  GenL  Dig.  |S  892&^^34;  Dec.  Dig.  S 
1001.*] 

8.  BLEOTBIOirr  (i  16*>— Iitjubies  fboic  Ubb— 

NBOUOEHOB— FBOXnfAlE  OA0SX. 

Where  an  emi^yti  of  a  telephone  company, 
using  by  permission  the  poles  <i  a  power  com- 
pany, lost  his  balance  while  at  woA  on  a 
pole  and  aoddentally  fell,  and  thereby  came  in 
contact  with  a  deiectiT«y  insniated  wire  of 
the  power  company,  causing  his  death,  the 
slipping  and  falling,  if  not  caused  by  his  neg- 
ligence, were  not  the  proximate  cause  of  the 
accident  but  the  proximate  cause  was  the  pow- 
er company's  negligent  failure  to  properly  In- 
sulate its  wires, 

[Ed.  Note.— For  other  cases,  see  Electricnty, 
Cent  Dig.  i  9;  Dea  Dig.  S  16.*] 

0.  Slbctbicitt  (S  18*)— Injubxes  fboh  Usb— 
contbibutobt  nbgugbnca— pbbspmpnows. 
An  employe  of  a  telephone  company,  naing 
by  pennisaion  the  poles  of  a  power  company 
cariying  high  voltage  wires,  may  aasnme  that 
tbe  power  company  has  penonned  Its  duty  to 

{>roperly  insnlate  its  wires  and  to  keep  them  so 
nsulated,  and  he  need  only  look  for  patent  de- 
fects in  any  wire  with  which  he  is  Ulcely  to 
come  In  contact  and  to  show  his  contributory 
negligence  It  must  appear  that  he  voluntarib' 
and  unnecessarily  exposed  himself  to  danger. 

[Bd.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  I  10:  Dec.  Dig.  |  1&*] 

10,  Electbicitt  (S  19*)— Injubies  fboh  na»- 

ComBIBRJTOBT  NeOLXOENCB. 

Whether  a  lineman  of  a  tel^hone  ooinpany, 
using  for  Its  wires  by  permission  the  poles  of 
a  iwwer  comptmy  carrying  high  voltage  wires, 
came  in  contact  with  the  power  company's  wires 
through  his  negligence,  preclnding  a  recovery 
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for  Ua  deaOi,  MS,  ander  the  evMenos,  tta  fl» 
Jnry. 

[Eld.  Note.— For  other  cases,  see  EleetiidtT, 
Cent.  Dig.  f  11 ;  Dec.  Dig.  S  19.*] 

11.  NEeuoEHOB  (I  4*)--Te8i  Or  NsauaBNCs. 
The  only  test  b;  which  it  can  be  determined 

whether  ordinary  care  has  bean  need  or  omitted 
in  maj  particnlar  case  la  tiie  test  of  neglif^ce 
in  general,  and  there  is  no  want  of  ordinary 
care  when,  under  the  drcumatance^  the  person 
injared,  or  those  whose  negligence  is  impntable 
to  him,  did  or  omitted  nothing  which  an  ordf- 
narily  careful  and  pmdent  person  would  not 
have  done  or  omitted ;  and  while  a  cnatom 
cannot  excnse  negligence,  it  may  be  considered 
'by  the  jury  on  the  issue  ot  negligence. 

[BH  Note^For  other  caae&  see  N«llsenc& 
Oent  Dls.  1 «;  Dec.  Dif.  |  4.*] 

12.  BUDOTUOIXT  a  19*)— IHJUBIBB  ROM  USB— 

CoirruBtrroBT  Kislkiekcb— QussnoR  tob 

JtTBT. 

Whether  a  lineman  of  a  telephone  com* 
pany,  maintaining  its  wires  by  permission  on 
the  poles  of  a  power  company  carrying  liigh 
voltage  wires,  was  gnilty  of  contrlbntc^  neg- 
ligence In  not  weanng  rubber  gloves  supplied 
"hy  the  telephtme  company  to  its  employes  while 
«t  woifc  on  sndi  a  pole  keld,  nnder  the  evidence, 
■for  the  Joiy. 

[Bd.  Note.— For  other  cases,  see  Saeettidty, 
Cent.  Dig.  i  11 ;  Dec.  Dig.  |  19.*] 

Appeal  finun  8t  IioiiIb  drcnlt  Ooort;  Obas. 
-Claflln  Allen,  Judge. 

Action  Bngraia  Y.  Trout  acalnst  the 
Idudede  Gu  Ught  Company.  From  a  jndg- 
ment  for  plaintiff,  defendant  ax^eals.  Af- 
-flnned. 

Percy  Werner,  for  appellant  J.  B.  Turner, 
Jos.  A.  Wright,  and  F.  M.  U(Savld,  for  re- 
«pondrat 

NIXON,  P.  J.  .  Alexandor  J.  Trout  wai 
JdUed  wblle  at  work  aa  a  lineman  In  the 
<Atj  of  8t  Lonta,  on  July  26, 1907,  oo  one  of 
aniellan^B  poles  carrying  the  appellant's 
■electric  wlrea,  and  on  wbidi  pole  wore 
-Btrnng  also  the  wlrea  oi  the  Bell  Telephtme 
Company.  Tlila  la  an  action  by  tbe  widow  to 
reoorer  of  the  appellant  for  bis  death.  Be- 
■^mndent  obtained  Judgment  for  f7,000,  from 
.which  the  defmdant  has  appealed. 

The  petition  <dutrged  that  the  plaintiff's 
husband  was  eoDtployed  as  a  lineman  by  tbe 
Bell  Tel^rtione  Company,  wbldi  company 
4>perated  a  telephone  system  In  the  cl^  of 
St.  Louis;  that  on  Jnly  26,  1907,  and  long 
vrloT  to  that  date,  the  defendant,  ladede 
Gas  Light  Company,  and  the  said  Tele- 
idione  Company  maintained  their  respecttre 
vystems  of  wlrsB  on  tbe  same  line  of  poles, 
the  wires  the  telephone  conq^any  being 
vtrnng  np<m  <avsa«rms  attached  to  said  poles 
and  Immediately  above  the  wlrea  of  de- 
fendant, which  were  likewise  attached  to 
the  eroBS-ancs  of  said  poles;  that  defend- 
ant's wires  were  In  ancb  doee  pn»lmlty  to 
the  wires  of  tbe  t^pbone  company,  that 
the  llnemm  of  the  latter-  company,  while 
in  the  dlsdiarge  of  tbeir  duties  working  up- 
on the  teUs>faone  wires,  were  liable  to  come  In 
contact  with  the  defendant's  wires;  that 


defudant's  wires  were  heavily  charged  wltli 
electricity  <tf  hl^  voltage  and  dangerous  to 
human  life  unless  they  were  safely  and 
wholly  Insulated,  wblcli  facts  were  known 
to  tiie  d«fendant,  or  might  have  been  known 
by  the  exercise  of  ordinary  care.  The  peti- 
tion fnrtiier  diarges  that  on  the  date  men* 
tloned  above,  and  long  prior  thereto,  "de- 
fuidant  carelessly  and  negligwtly  failed  and 
omitted  to  protect  one  of  Ita  wires  at  said 
point,  near  a  pole  on  said  line,  with  safe  or 
suffldfflit  Insulating  material,  and  careleasly 
and  n^ilgently  permitted  the  covering  used 
thereon  to  become  worn,  rotten,  defective, 
and  wholly  insufficient  to  render  It  safe  to 
persons  required  to  be  thereabout  or  coming 
in  contact  therewltb,"  and  that  by  reason 
thereof  the  deceased  husband  of  plaintiff, 
while  working  upon  the  wires  of  the  tele- 
Idume  company  on  said  pole  in  the  line  of 
his  duties,  received  an  electric  Bhodt  "from 
said  wire  then  and  there  thus  defectively,  in- 
snffldently,  and  unsafely  covered  and  in- 
sulated,** thereby  Immediately  causing  his 
death.  The  answer  was  a  general  denial  and 
a  plea  of  contributory  negligence. 

Plaintiff's  husband  was  an  employ^  of  the 
Bell  Telephone  Company  and  was  an  expe- 
rienced lineman  of  many  years'  service.  The 
defendant,  Laclede  Oaa  Light  Company,  had 
its  poles  in  various  parts  of  the  dty  upon 
which  wires  were  strung,  carrying  electricity 
for  lighting  purposes.  Besides  its  own  wires, 
the  poles  of  the  defendant  also  carried  the 
wires  of  two  other  companies — tbe  Bell  Tel- 
ephone Company  and  the  Union  Electric 
Light  ft  Power  Company.  The  telephone 
company  bad  leased  from  the  defendant  the 
cross-arms  on  which  its  wires  were  strung, 
paying  tbe  defendant  an  annual  rental  for 
their  use.  For  purposes  of  Its  own,  the  tele- 
phone company  desired  a  new  and  higher 
pole  for  its  wires  on  the  comer  of  Grand  and 
Kossuth  avenues.  It  accordingly  obtained 
permissioa  from  the  defendant  to  erect  the 
new  pole  at  that  place;  tbe  telephone  com- 
pany agreeing  to  erect  tbe  new  pole  and  to 
transfer  all  tbe  wires  from  the  old  to  the 
new  pole  at  its  own  expense,  the  new  pole, 
however,  to  belong  to  the  defendant.  After 
the  telephone  company  had  erected  the  new 
pole,  it  sent  its  employes,  of  whom  plaintiff's 
husband  was  one,  witiiout  notice  to  the  de- 
fendant, to  take  tbe  wires  down  from  the  old 
pole  and  string  them  on  the  arms  of  tbe  new 
pole,  and  it  was  while  working  on  the  old 
poIe>  loosening  the  wires  pt^ratory  to  their 
transfer  to  tbe  new  pole,  that  plaintiff's  hus- 
band recdved  the  ahock  wfaldi  caused  his 
death.  The  wires  of  the  td^hone  company 
had  a  GOO-volt  circuit.  The  d^endant'B 
wires  carried  2,300  volts  and  those  of  Ute 
Union  BUectrlc  laght  &  Power  Company  car- 
ried 4,500;  tbe  wires  of  both  of  these  lat- 
ter conqtanles  being  high  tension  wires.  The 
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Meidume  etmotau  lud  aome  10  or  20  wimb 
on  this  pole,  Uie  Union  Gompanj  2  wlrw,  snd 
the  defendant  4  wires.  Tbe  evldenoe  ebows 
that  60  per  cent  of  the  Bell  Telephone  Oom- 
pajv^  wins  In  the  dty  of  Bt.  Lonla  are  hnng 
upon  p(des  with  wlree  of  hl^  tenaton,  and 
that  In  the  ordinary  and  usual  discharge  of 
the  duties  of  a  lineman  working  for  the 
Telephone  Oompany,  approximately  dO  per 
cent,  of  the  time  he  works  is  sitait  on  poles 
on  whldi  diere  are  wires  <tf  high  tension. 
The  evidence  further  shows  tliat  a  voltage  of 
%300  is  dangerons  to  life  and  that  wires  car^ 
rying  such  a  voltage  are  always  treated  as 
live  wires. 

The  testimony  of  the  defendant's  wltnees, 
Wm.  Thompson,  was  that  he  was  the  assist- 
ant snperlntendent  of  constructlfm  of  the 
Bell  Tel^one  Gompany  in  8L  Louis ;  that 
he  bad  been  engaged  in  telephobe  work  for 
27  years  and  was  a  llnmian  of  12  years' 
practical  ezpai»ce  himself;  that  tbe  gen- 
eral custom  is  to  treat  all  electric  U^t  wires 
as  hlgk  tension  wires  and  take  due  precau- 
tion to  be  safe  when  handling  wires  around 
them.  "The  custom  is  to  treat  them  all  as 
live  wires;  by  that  I  mean  that  they  treat 
all  electric  llj^t  as  high  tension  wires  or 
high  voltage  wires.  By  being  'alive*  we 
mean  that  the  dangerous  cnrrmkt  is  there  at 
all  times;  by  bebtg  'allv^  we  mean  dangw- 
ous.  A  live  wire  is  a  dangerons  win.  Line- 
men treat  them  hy  insulating  themselves 
with  rubber  gloves  and  rubber  boots.  Our 
mea  do  not  wear  these  oves  all  tbe  time 
wozklng  on  our  wires.  It  is  not  a  uniwsal 
custom.  It  d^ioids  upon  the  conditions  un- 
der whidi  they  are  workli^" 

J(Au  F.  Began,  inspector  of  the  llgbtlng 
d^artment  of  the  city  of  St  Louls^  testified 
for  tbe  plaintiff  that  it  was  bis  duty  to 
make  inspections  of  wires  and  poles,  to  at- 
tend to  all  fctods  of  complaints  coming  from 
clUzens  pertaining  to  wires,  and  also  to  vis- 
It  places  of  accidents.  He  stated  that  high 
tttislon  wire^  evw  when  new,  ore  danger- 
ous, and  that  contact  with  sucb  a  wire  is 
to  be  avoided.  That  there  is  no  Insulation 
known  to  manufacturers  or  users  of  high 
tension  wires  which  is  a  complete  and  abso- 
lutely pwfect  insulation,  and  that  this  fact 
is  well  known  to  linemen. 

The  crew  of  men  wltb  which  deceased  was 
working  at  the  time  of  his  death,  as  stated 
was  employed  1^.  tbe  Bell  Telephone  Com- 
pany to  transfer  tbe  wires  from  the  old  pole 
to  tbe  new  pole.  A.  wagon  accompanied  the 
men  containing,  among  other  things,  rubber 
gloves  and  rubber  boots  for  the  use  of  the 
men  when,  In  the  course  of  their  work,  they 
were  liable  to  come  In  contact  with  or  han- 
dle live  high  tension  wires.  The  rules  of  tbe 
tdephone  ctHupany  required  that  Its  employes 
wear  these  gloves  and  boots  when  engaged 
In  wortt  upon  poles  carrying  high  tension 
wlree,  end  when  tbe  occasion  required  their 
use.  Such  an  order  had  been  given  to  de- 
ceased when  be  was  heading  tbe  position  of 


finemaa.  Hie mbberiJove* md bodts which 
were  furnished  bad  been  tested  as  to  ttielr 
nonconducttvlty  and  would  withstand  a  volt- 
1^  at  6,000. 

nalntUTs  husband  was  klDed  at  about 
four  o'dodc  on  the  afternoon  of  July  26, 
1007.  Bnmedlately  aftw  his  deatb,  one  of 
the  defendant's  wires  was  found  with  a  bare 
spot  where  the  InsnlaU<Hi  had  been  abraded, 
and  the  wire  was  exposed.  The  deceased 
was  working  <m  tbe  pole  on  wbldi  this  wire 
was  strung  and  had  beoi  working  on  it  all 
day.  He  wore  neither  rubber  ^oves  nor 
ruU)er  ^lootm,  but  did  wear,  according  t» 
some  of  the  witnesses,  leathw  gloves,  ai^  he 
was  wearing  them  a  Short  time  btfore  the 
accident  Just  beftwe  his  death,  while  woilc- 
Ing  on  this  pole,  his  shoidders  were  <m  a 
line  about  even  with  the  second  cross-arm. 
He  put  his  safety  belt  around  the  pole^  and 
wiOi  bis  spun  dng  Into  the  pole,  so  as  to 
offer  suppMt  to  his  feet,  leaned  back,  and 
was  thus  raabled  to  use  his  arms  and  carry 
on  his  work.  At  this  time;  he  was  on  tbe 
pole  for  the  purpose  ct  loosentaig  and  pre* 
paring  t»  transfer  the  wires,  and  prior  to 
tbe  sbock  which  he  received,  he  had  beoi 
engaged  In  tracing  bridle  wires  belwgtng  to 
the  teieiAone  onnpany.  No  witness  could 
teH  exactly  what  he  was  d(rfng  at  tSie  mo- 
ment the  diock  was  received.  He  was  fa<v 
ing  east  reaching  out  towards  tbe  south  with 
his  right  band,  and  at  the 'time,  tbe  tele- 
lAone  company's  wires  would  strike  him  at 
about  bis  chest  About  18  inches  w  2  feet 
below  was  tbe  wire  of  the  defendant;  being; 
therefer^  somewhere  (q)posite  bis  blps. 

The  testimony  showed  that  there  was  an 
abrasion  on  the  defendant's  wire  about  three 
feet  ftom  the  pole,  and  tiiat  in  order  fbr  de- 
ceased to  come  in  oontact  with  the  place 
where  tbe  wire  was  abraded,  he  would  have 
to  readi  out  some  two  or  three  feet  from  the 
pol&  The  abrasion  in  the  wire  was  at  hie 
right  ThB  evldenoe  tended  to  show  that  the 
shock  which  occasioned  the  death  of  plain- 
tiff's husband  must  have  been  caused  by  de- 
creed coming  in  contact  with  two  conduct- 
ing p(rinta,  and  that  being  on  the  pole  bis 
body  must  at  some  point  have  come  In  codp 
tact  with  some  other  wire  In  such  a  manner 
as  to  swve  to  conduct  the  electricity.  The 
evidence  of  tbe  lAtysldan,  who  saw  the  de- 
ceased almost  Immediately  after  bis  death, 
shows  that  he  made  an  ocamlnation  and 
found  a  bum  on  the  end  of  tiie  second  finger 
of  the  rl^t  bond,  and  one  at  the  base  of 
the  thumb  <m  tbe  same  hand,  and  he  stated 
that  deceased  was  also  burned  on  hla  1^ 
Aoulder.  Witnesses  to  the  acddent  testliled 
that  they  saw  his  head  and  arms  drop,  that 
a  flash  became  vlslMeb  ttat  tiiere  was  an 
odor  of  burning  fle^  and  that  deceased 
sank  bade  upon  hto  ssfe^  b<dt  Shortly  aft- 
er  the  deceased  was  taken  from  the  pole,  tbe 
wires  on  which  be  bad  been  working  were 
enmined.  On  the  third  arm,  on  the  soutb^ 
em  cod,  and  on  Trout's  ri^t  hand  as  be 
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wu  f adng  eea^  flome  2%  ftet  from  ttw  polcv 
one  of  tb*  def aidant's  wires  was  found 
wbicli  had  an  abraskHQ  4n  tbe  InaoIattOD,  ex- 
posing  the  ban  wire  for  about  the  mace 
of  a  quarter  of  an  Indu  The  InaiUatlon  at 
tbB  point  waa  bnmed  black.  It  anteafed  also 
that  the  Inaalattm  on  that  wlia  had  bea 
abraded  or  worn  In  some  way  for  some  space 
and  waa  thinner  than  Insolation  nsaally  Is ; 
that  thm  was  a  Bpace  of  some  14  or  16  Inch- 
m  with  several  places  where  the  Insnlatlon 
was  nearly  off,  and  <m  one  place  the  Inanla* 
tlon  was  entlr^  (rff  for  a  quarter  of  an 
Inch.  Tben  was  no  way  by  wblcih  it  ooald 
be  told  how  tons  the  InsolatiiHi  bad  been 
worn  off. 

As  the  evUeaea  ahowa  beytmd  all  question, 
tbe  deceased  waa  an  ejq;>efleneed  lineman 
of  many  years'  sanrloe  and  was  thoroughly 
tanHlar  with  the  handling  of  Uto  wires  and 
was  qualified  for  the  duties  wUdi  he  waa 
perfonnli^.  He  had  htanstif  bem  a  foreman 
over  other  linemen  and  knew  all  tbe  hazards 
end  perils  of  the  bnslneBS.  The  evidence 
shows  Oat  he  knevf  from  years  of  ezperlenoe 
that  high  tension  wires,  eren  when  new, 
were  dangerous,  and  that  contact  with  them 
wss  to  be  avoided ;  that  no  Insolation  known 
to  mannfoctorm  or  users  of  high  tmslon 
wires  was  complete  and  absolutely  pOTffect  In- 
sulation. Be  knew  also  from  long  experience 
that  with  a  wire  carrying  2,900  or  more  volts 
and  with  the  best  of  insulation,  the  elec* 
trlcll7  was  likely  to  jump  through  at  any 
time  even  when  the  Insnlatlon  waa  new; 
also,  that  the  weather  and  natural  agencies 
had  the  effect  to  rot  and  cause  the  insula- 
tion to  deteritnvte,  that  amoke  and  add  in 
the  air  would  bring  about  tbe  same  result, 
and  that  the  wires  w«e  likely  to  become 
exposed  from  both  age  and  friction.  During 
the  many  years  be  waa  at  work*  approxl- 
ffiately  00  pv  cent  of  tbe  time  he  waa  work- 
ing on  polea  he  was  In  tbe  immediate  vicin- 
ity of  live  wires.  The  declaration  of  deceas* 
ed  Just  beffwe  the  accident  to  a  fellow  em- 
pl<^  who  was  going  up  a  pole  among  the 
same  wizea,  "Be  car^l,  I  Otm't  know  what 
they  are  carrying;  they  are  liable  to  get 
TOO,"  ehowa  that  deceased  understood  the 
situation.  Th^  instmctlfm  waa  that  in  or> 
der  to  insulate  themsdves  ^m  tbese  ta^ 
tension  wires,  the  linemen  were  on  proper  oc> 
easlons  to  wear  rubber  gloves  and  rubb» 
boots.  He  knew  that  rubber  gloves  woto  in- 
iolaUng  gloves.  Tbe  wagons  that  went  with 
the  crew  tiiat  dsy  were  equipped  with  rob* 
ber  shoves  and  rubber  boota  and  the  glovea 
bad  been  teeted  at  6,600,  so  that  the  Une- 
DMn  would  be  insolated  from  a  current  car- 
rylng  less  than  6,600  volts.  The  deceased  on 
the  day  of  the  accid«it  did  not  wear  ruM)er 
gloves.  Some  of  tbe  witnesses  testified  that 
he  had  <m  leather  gloves. 

Ihe  defendant,  at  the  close  of  all  the  tes- 
timony, (Aered  a  demurrer  to  the  evidence 
for  tbe  reason  that  the  plaintiff's  husband 
was  as  a  matter  ot  law  goUty  of  «mtrlbu- 


tory  negligence,  in  that  having  been  pro- 
vided with  rubber  gloves  and  rubber  boots 
for  the  express  purpose  of  protecting  himself 
against  dangerous  wires,  he  fklled  to  wear 
either  tbe  glovea  or  the  boots. 

The  charge  of  negligence  against  the  de- 
fendant is  that  the  wires  of  the  Bell  Tele- 
phone Company,  of  which  deceased  was  an 
employ^,  were  in  idoee  proximity  to  the  wires 
of  the  defendant  company,  and  that  the  line- 
men of  the  Bell  Telephone  Company,  in  the 
discharge  of  their  duties  and  while  working 
upon  the  telephone  poles,  were  liable  to  come 
In  contact  with  the  defendant's  wires  which 
were  charged  with  electricity  of  high  voltage 
and  dangeroQS  to  bnman  life  unless  they 
were  safely  and  securely  Insulated,  and  that 
the  aforesaid  facts  on  said  day,  and  long 
prior  thereto,  were  known  to  the  defendant 
or  by  the  exercise  of  ordinary  care  might 
have  been  so  known.  It  will  thus  be  seen 
that  the  lack  of  proper  insulation  of  defend- 
ant's wires  Is  made  the  ground  of  liability 
in  thta  case.  The  condition  of  the  Insula- 
tion was  shown  to  have  been  defective  and 
to  have  consisted  of  certain  abrasions  on  tbe 
Insulation  of  one  of  the  wires  of  the  defend- 
ant company.  It  was  charged  that  the  de- 
fendant had  for  a  Itmg  time  permitted  the 
wires  to  remain  in  that  condition.  There 
was  no  evidence  offered  by  plaintifl  to  show 
how  long  the  to8Ulatl(m  bad  been  dtfective 
and  worn  off. 

The  appellant  has  assigned  as  error  that 
there  was  no  evidence  showing  how  long  the 
abrasions  on  Its  wires  had  existed  and  that 
by  reason  thereof  appellant's  demurrer  to 
the  evidence  should  have  been  sustained. 
The  evidence  In  the  record  shows  that  the 
pole  upon  which  deceased  met  bis  death  car- 
ried the  electric  wires  of  three  companies. 
The  appellant  was  the  owner  of  the  pole, 
but  had  given  Its  consent  to  the  Bell  Tele- 
phone Company,  prior  to  the  death  of  the 
deceased,  .to  erect  for  It  a  new  pole,  and  that 
Its  wires  might  be  removed  and  strung  upon 
a  new  pole.  The  Bell  Tel^bone  Company 
and  the  appellant  were  Joint  users  ot  the 
pole,  and  tbe  telephone  company,  the  master 
of  deceased,  desired  a  new  pole  which  the 
api>ellant  bad  consented  might  be  erected  in 
tbe  vicinity  of  the  old  one,  and  to  which  tbe 
wires  of  both  companies  were  to  be  remov- 
ed. The  Bell  Telephone  Company  had  agreed 
to  erect  the  new  pisle  at  Ite  own  expense  and 
to  remove  to  It  the  wires  of  the  aniellant 
The  deceased  was  one  of  the  servants  and 
linemen  of  tbe  Bdl  Telephone  Company,  and 
was,  on  the  day  he  met  hla  death,  engaged 
in  tbe  work  of  detaching  Its  wires  for  tbe 
purpose  of  removing  them  to  the  new  pole. 
The  evidence  Is  uncontradicted  as  to  the  ex- 
istence of  the  abrasions  on  appellant'a  high 
tension  wire  wltlcb  caused  the  injury,  and 
that  it  carried  a  voltage  of  some  2,300.  Of 
conrse,  the  appelant  knew  that  ite  wires, 
unless  imqwr^  Insulated,  were  dangerous  to 


Digitized  by  Google 


62 


182  BOUTHWaSTBRN  BBPOBTEB. 


(Mo. 


bruoaii  life  The  appellant,  while  a'dmlttliig 
the  defective  Insnlatlon  of  Its  "wires,  as  stat- 
ed, challenges  the  sufficiency  of  the  evidence 
to  show  bow  long  such  abrasion  had  existed, 
or  that  the  appellant  company  bad  any 
knowledge  of  snch  defect,  and  for  these  rea> 
sons  It  Is  Insisted  there  was  a  failure  of  the 
evidence  to  show  negligence  on  the  part  of 
the  appellant  company. 

The  rule  stated  In  the  case  of  Gels  ma  dp  t. 
MlBSouri-Edlson  Electric  Co..  173  Mo^loc.  dt 
678,  73  S.  W.  661,  by  Judge  Burgess,  Is 
In  the  following  language:  "It  follows  from 
these  antboritles  that  It  was  defendant's  du- 
ty, in  the  first  place,  to  every  protection 
which  was  reasonably  accessible  to  insulate 
its  wires  at  the  point  of  contact  or  Injury 
In  this  case,  and  to  use  the  utmost  care  to 
keep  them  so,  and  the  fact  of  the  death  of 
Gelsmans  la  conclusive  proof  of  the  detect 
of  the  Insulation  and  negligence  of  the  de- 
fendant, and  as  to  wfaethw  he  was  guilty  of 
contributory  negligence  or  not  was  a  ques- 
tion for  the  Jury." 

As  was  also  said  In  the  case  of  Von  Tre- 
bra  v.  Gas  Light  Co, :  "It  is  elementary  law 
in  this  state  that  a  demurrer  admits  every 
fact  to  be  tme  which  the  evidence  In  the 
case  tends  to  prove,  whether  by  direct  testi- 
mony or  by  reasonable  deductions  to  be 
drawn  therefrom.  According  to  this  rule, 
the  court  properly  refused  that  instruction 
(demurrer  to  the  evidence),  for  the  reason 
that  there- was  evidence  In  the  case  which 
tended  to  prove  that  Ton  Trebra  came  in 
contact  with  the  wires  of  dtfendaht,  and  that 
when  be  did  so  a  flasb  of  light  was  aeea  at 
the  point  of  contact,  and  that  be  was,  at 
the  same  instant,  seen  to  foil  bead  foremost 
from  the  pole  to  the  ground,  In  an  uncon- 
scious condition,  thereby  receiving  injuries, 
and  tbat  be  died  therefrom  shortly  there* 
after.  This  evidence  made  out  a  prima  fade 
case  on  the  part  of  the  plaintiff,  which  en- 
titled her  to  have  the  issues  of  fact  submit- 
ted to  the  Jury."  209  Mo.,  loc.  dt  658.  669, 
108  S.  W.  (S61. 

The  facts  In  the  Yon  Trebra  Case,  as  Just 
recited  from  the  opinion  of  the  coart,  are 
closely  analogous  to  the  facts  disclosed  In 
the  record  of  this  case,  and  the  same  con- 
clusions of  law  necessarily  arise  from  the 
evidence,  and  here,  as  there,  make  out  a 
prima  fade  case  on  the  part  of  the  plaintiff 
which  entitled  her  to  have  the  Issues  submit- 
ted to  the  Jury.  Further  than  that,  In  the 
case  at  bar,  a  section  of  the  wire,  contain- 
ing the  defective  l]isulatl<ni,  was  offered  by 
consent  of  parties  as  evld^ce  in  the  case, 
and  the  Jury  were  thus  allowed  to  draw 
their  own  conduslons  as  to  whether  the 
abrasion  of  tbe  Instilatlon  had  been  recently 
made  or  not,  and  also  aa  to  Ita  defective 
condition. 

Appdlant  further  contends  that  deceased 
was  guilty  of  such  contributory  negligence 
as  to  predude  a  recovery  in  this  case.  The 
two  corporations,  each  having  its  own  wires 


upon  this  pole,  had  a  common  interest  in  tbei 
use  and  maintenance  of  such  pole  to  whlcl> 
the  wires  of  each  were  attacbed.  When  two 
or  more  companies,  by  agreement,  engage  In 
enterprises  calling  for  the  use  of  wires  to- 
carry  dectrldty,  and  arrange  for  the  Joint 
use  of  a  pole  to  sustain  such  wires,  eaclL 
company  is,  with  respect  to  such  use,  charg- 
ed with  the  same  duty  towards  the  employ€» 
of  the  other  company  as  towards  Its  own  em- 
ployes. The  correlative  duty  of  the  employ^ 
of  the  several  companies  Is  that  they  shall 
exercise  due  care  for  their  own  safety.  Cin- 
dnnati  Gas  &  Electric  Co.  v.  Archdeacon.. 
80  Ohio  St.  27.  88  N.  E.  125.  The  law  Id 
such  cases,  as  stated  by  many  authorities* 
is  that,  where  two  companies  by  agreement 
or  otberwiae  use  the  same  pole  upon  whicb. 
to  suspend  their  electric  wires,  they  are  Joint 
owners  and  each  owes  a  duty  to  the  other 
company  using  said  pole  to  use  tbe  highest 
d^ee  of  care  in  insulating  the  wires  that 
are  charged  with  a  current  of  dectrldty  of 
high  voltage,  and  to  keep  them  properly  In- 
sulated; and  If  either  of  them  fail  so  to  do. 
It  Is  negllg^ce,  and  the  oae  falling  la  lia- 
ble for  the  Injuries  sustained  to  the  em- 
ploye of  the  other  company,  provided  tbe 
said  employe  using  the  i>ole  was  not  a  tres- 
passer or  a  licensee,  but  an  invitee  of  tbe 
emtdoyer  and  a  Joint  uaer.  Illlngsworth  t. 
Boston  Electric  Light  Co.,  161  Mass.  683,  37 
N.  E.  778,  27  L.  E.  A.  5S2;  Day  v.  Light, 
Power  &  Ice  Co.,  186  Mo.  App.  274,  117  S. 
W.  81;  Stevens  t.  United  Gas  &  Electric 
Light  Co.,  73  N.  H.  159,  60  Ati.  848.  70  L. 
R.  A.  119 ;  Perham  v.  Portland  General  Elec- 
tric Co.,  Sa  Or.  451,  58  Pac.  14,  24,  40  L.  R. 
A.  799,  72  Am.  St  Bep.  730 ;  Newark  Electrle 
Light  ft  Power  Co.  v.  Garden,  78  Fed.  74,  23 
a  C.  A.  649,  87  L.  B.  A.  725 ;  Joyce  on  Elec- 
tric Law,  ToL  2,  par.  666A.  By  no  court,  bow- 
ever,  baa  tbe  duty  of  the  defendant  In  sneb 
a  case  been  more  dearly,  logically  and  com- 
prehensivdy  stated  than  by  our  own  Supreme 
Court  in  Its  able  opinions  In  the  cases  of 
Gelsmann  v.  Mlasourl-Edlson  Electric  Co., 
and  Von  Trd)ra  v.  Gas  Ugbt  Co.,  and  their 
luminous  statement  leaves  nothing  more  to- 
be  added  to  tbe  law  of  this  state  on  the  qoes- 
tlons  therein  discussed. 

A  more  detailed  explanation  of  the  condi- 
tions and  BorronndlnSB  of  tlie  acddoit  In. 
question  becomes  necessary  In  order  to  get 
an  Intdligfflit  view  of  the  defense  of  contrib- 
utory n^lgence  and  dtily  appralae  its  real 
value  and  determine  the  propriety  of  ttae- 
ruling  of  the  court  on  the  demurrer  to  tbe 
evidence.  The  examination  of  the  deceased 
made  Immediately  after  bis  death  sbowed- 
that  there  were  two  bams  on  hla  right 
band,  one  near  the  end  of  the  secmtd  finger, 
and  tbe  other  at  the  base  of  the  tbomb, 
showing  that  the  accident  was  occasioned 
by  the  contact  of  his  thumb  and  Mcond 
flnger  with  a  live  wire  of  high  touloiL 
Thwe  waa  also  a  bum  on  tbe  I^t  eboulder. 
It  necemarily  follows  that  la  order  for 
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Troot  to  ban  ncelTsd  the  deadly  Injuries, 
it  WW  HOC— ry  for  blm  to  have  brought 
hlmwlf  In  eontftct  with  a  hl^  toulon  wire 
ind  Kone  gnnmd  wire.  With  an  electric 
bum  on  bia  ahonldv.  and  one  on  his  finger, 
he  mint  hare  come  In  ctmtact  with  two 
wins,  which  made  hit  body  a  ihort  circuit 
fm  the  electricity.  These  tmms  indicated 
that  be  had  coma  In  cwatact  with  two  wep- 
ante  wires;  mm  contact  being  made  with 
hla  hand  and  the  othw  at  the  shoulder. 
The  erldoice  is  Tety  condnBtve  that  he  re- 
vAnA  the  injury  on  his  hand  by  contact 
with  the  wire  of  the  appelant  at  the  place 
where  the  Insolation  had  been  abraded. 
This  Is  made  dear  fay  the  fact  thmt  s  flash 
of  light  was  seen  to  come  from  the  wire  at 
the  time  (tf  the  contact  ol  his  hand  with  it, 
which  made  him  fanmedlatdy  fall  back  apon 
bfs  safety  belt  At  the  same  time,  there 
vas  an  odor  of  tar,  caused  fay  the  fanming 
of  the  tarred  Insolation,  and  soon  after* 
wards,  whn  the  wire  was  examined  at  the 
place  his  hand  came  in  contact  with  1^  the 
losolation  showed  a  tnA.  bum. 

At  the  time  of  his  death,  deceased  was 
handling  a  bridle  wire  of  the  teleplumo  enn- 
pany.  The  customary  way  of  handling  this 
wire,  as  shown  by  the  erldence,  was  for  the 
lineman  to  trace  It  wtth  his  liand  tnm  the 
end  of  the  beary  primary  wire^  aroond  the 
famlator,  down  into  the  arm,  and  on  down 
to  the  not  arm,  where  It  would  Join  <mto 
the  heavy  wire  again.  He  would  simply 
cateh  the  18  wire  fkmn  the  point  where  It 
Joined  onto  the  main  wire,  and  trace  It 
dom  with  his  hand  to  whoe  it  Joined  onto 
the  heavy  wire  again.  XUs  was  the  last 
■waA  he  was  known  to  be  eogaged  In,  a  f«w 
minutes  at  most,  before  the  final  shock. 

The  wires  of  the  several  companies  on  the 
pole  on  which  deceased  was  at  work  ran 
east  and  west  on  Kossnth  avenue.  The  long 
way  of  the  cross«nns  on  which  On  wires 
were  strong  was  north  and  sqoth,  and  they 
were  parallel  to  each  other.  The  wires  of 
the  Bdl  Tde^one  Oonpany,  on  which  ttie 
deceased  was  at  work,  wwa  some  18  Inches 
or  2  ftat  above  tite  bi^  T<dtag»  whres  of  the 
defoidant  ompany,  and  the  defSctlve  insnla- 
tioD  was  some  2  or  8  fMt  sonth  of  the  pole 
and  Immediately  bdov,  and  simie  8  feet  from 
the  place  wh«e  the  deceased  was  at  woifc 
On  the  Bdl  Telephone  wires.  The  Insola- 
tion on  the  high  voltage  wire  of  the  defeaid- 
ant  was  abraded  and  bvdken  In  two  lOaces, 
in  one  place  being  naked  abont  one-fourth  of 
an  IndL  The  Insolation  was  of  the  three- 
braid  variety,  and  one  braid  was  off,  or 
partly  oflC,  for  about  one  Inch.  Besides  this, 
there  was  anotbor  place  on  the  wire,  some 
three  Indhei  from  the  other  spot,  where  the 
Insolation  was  nearly  all  gima.  The  high 
voltage  win  was  nearly  oiipostte  the  hip  of 
Che  deceased;  the  wire  of  the  telephone 
ooaiifuiv  btfng  abont  the  height  of  his  head. 

Oonnsrt  for  aivellant  in  tlia  case  hare 
laUed  to  famish  ns  with  any  emanation  cX 


how  tills  accident  occurred  except  their 
theory  that  deceased  was  at  work  removing 
apptilant'B  high  tension  wire  at  tha  time  he 
made  the  ocmtact,  which  claim  Is  not  sv^ 
ported  by  the  evidence,  and  no  showing  Is 
made  how,  from  the  position  that  the  d^ 
ceased  occupied  while  at  his  work  on  this 
occasion,  he  could  have  received  bis  Injury 
from  contact  with  the  defendant's  wire  at 
the  place  whwe  the  Insulation  was  d^ectlve ; 
such  defects  being  some  three  feet  away. 
The  evldmice  shows  that  the  witness  who 
saw  the  flash  from  the  wire  also  saw  deceas- 
ed fall  faadk  upon  his  safety  belt,  bat  the 
evidence  fails  to  show  directly  whethw  de- 
ceased rec^ved  the  electric  shock  after  or 
prior  to  his  fall;  that  is,  It  fails  to  show 
whether  he  was  broogbt  in  oontact  with  the 
live  wire  by  falling;  or  whether  the  contact 
with  the  live  wire  caused  his  fall. 

One  of  the  ^ewltnesses  testlfled:  "I  saw 
the  Winn  place  on  tba  wire,  the  defendant's 
wlre^  abont  10  nilnotes  aft»  the  accident 
There  was  smtAe;  that  Is  the  way  I  know 
he  got  burnt  on  this  wire.  I  saw  the  flash 
from  the  wire  as  he  fell  bade;  I  heard  the 
taSl  and  looked  op.  I  beard  a  noise  from 
the  wlre^  and  saw  the  flash  from  the  wire, 
and  Mr.  Trout  fdl  back  on  bis  belt  The 
wire  to  which  I  refer  was  abont  opposite 
bis  blp,  some  18  Indtes  west  ftom  the  cross- 
arm  ;  that  Is  the  wire  he  got  burnt  on,  the 
one  that  is  exhibited  hm** 

The  otlier  crewitnesi  testified  that  at 
tbe  time  of  Ou»  Injury  Trout  was  tftdng  east 
and  was  on  the  west  side  of  the  pole;  ha 
liad  his  safety  fadt  arotmd  the  pole;  they 
osed  tlielr  spars  in  the  pole  and  pot  their 
safety  fadt  aroond  the  pole  and  attached 
their  bent  and  swung  hack,  so  that  th^ 
could  extend  thdr  arms  out  and  work.  He 
was  working  right  In  front  of  tlie  pol^  and 
Tight  In  the  ceatac.  The  wires  of  the 
Tdephone  Company  ran  right  from  the  pole 
east  and  west;  he  was  facing  east,  his  back 
to  the  west ;  they  ran  over  his  bead,  and  the 
way  bis  hands  were  working  he  was  work- 
ing right  on  them.  "I  saw  ISr.  Troat  when 
he  recdved  the  shock;  not  at  the  moment 
I  dldn%  but  heard  a  kind  of  a  sudden 
groan;  I  kx^ed  up  ajid  saw  his  hand  and 
head  and  feet  fall  down  at  the  time,  and 
he  hung  on  the  safMy." 

The  physical  facts  thus  tend  to  show  that 
if  tbe  deceased  bad  lost  his  balance  whw 
his  body  was  extended,  as  he  was  reaching 
oot  and  tracing  the  Bdl  wires,  thwd>y  caus- 
ing him  to  taXlt  he  wotUd  have  been  likely  to 
have  falln  in  such  a  way  as  to  have 
broogbt  his  hsnd  in  contact  with  the  naked 
wire  of  the  defendant  below  blm.  The  con- 
clusion that  the  deceased,  sn  accidental 
fall,  was  broo^t  into  contact  with  a  live 
wlr«  causing  his  death  is  consistent  with 
all  the  facts  and  circumstances  concerning 
the  injury,  and  it  meets  the  standard  re- 
quirements conowning  proof  hy  drcumstan- 
tlal  wHmet,  The  burden  of  proof  of  evor 
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conetltnent  fact  of  contrlbntory  n^ltgence 
was  opoa  tbe  appellant,  and  this  conrt  Is 
prednded  from  disturbing  the  Terdlct  of  a 
Jury  after  It  has  passed  apon  the  facts,  pro- 
vided there  are  any  sobstantial  facts,  as 
we  nrast  respect  the  constitutional  right  of 
litigants  to  a  trial  by  Jury,  If  they  had  a 
basis  of  fact  The  Jury  had  ft  right  to  con- 
sider all  the  physical  facts  In  this  case  and 
to  draw  Its  conclusions  therefrom. 

The  able  and  resourceful  attorney  for  the 
appellant,  in  order  to  avoid  the  conduslons 
Bn^:eBted  arlcdng  from  the  examination  of  the 
physical  fftcts,  now  takes  the  position  that 
If  the  deceased  lost  his  balance  and  accident- 
ally s]lpi>ed  or  fell,  the  appelant  was  not  re- 
sponsible for  such  foil,  because,  under  this 
Tlew  of  the  facts,  the  slipi^ng  and  falling  of 
the  deceased  was  the  proximate  cause  of 
the  injury,  and  not  the  exposed  wires.  We 
cannot  state  the  unanswerable  reply  to  this 
position  in  more  apt  or  cogent  language  than 
that  of  Judge  Smith,  spealilng  for  the  court 
In  the  case  of  Mnslck  t.  Dold  Packing  Oo.,  58 
Mo.  App.,  loc.  dt.  333,  which  was  an  action 
by  plalntilf  for  damages  due  to  slipping  into 
defoidant's  nncovered  tank.  In  that  case,  as 
in  this,  the  defradant  contended  that  It  was 
not  liable  because  the  slipping  was  the  proxi- 
mate cause  of  the  Injury.  The  reply  of  the 
court  was  as  follows :  "It  is  true  that  if  the 
plaintiff  bad  not  slipped  his  limb  would  not 
have  been  plunged  Into  the  hot-water  tank. 
It  is  equally  true,  that  though  he  slipped,  the 
dIsastOT  would  not  hare  overtaken  him  had 
not  the  tank  been  nncorered.  The  slipping 
was  not  the  sole  cause  of  the  Injury.  The 
IflttM  would  not  hare  occurred  except  for  the 
presence  and  coexistence  of  both  causes.  The 
cause  cf  the  plalotttTa  slipping  was  alto- 
gether accidental.  If  it  was  the  sole  cause  of 
the  Injury  the  defendant  is  not  liable.  But 
the  Injury  would  not  have  resulted  had  not 
anoth»  cause  combined  with  the  accidental 
cause.  If  the  plaintlCF  was  in  the  exercise 
of  ordinary  care  and  pradence  at  the  time  he 
slipped  and  the  fnjory  is  attributable  to  the 
absence  of  the  cover  over  the  tank,  together 
with  the  slipping,  then  the  plaintiff  should 
recover.  If  the  direct  and  proximate  cause 
of  the  Injury  was  the  uncovered  and  unpro- 
tected condition  of  the  tank,  then  plaintiff 
would  be  entitled  to  recover,  though  the  slip- 
I^ng  of  the  plaintiff  contributed  to  the  In- 
jury.** It  lias  also  been  held  that  If  one, 
by  some  Involuntary  mischance,  precipitates 
a  casualty  resulting  In  injury  to  himself,  but 
was  expoaeA  to  danger  of  the  casualty  by  an- 
other's negllgoice,  tiie  law  does  not  always 
construe  his  own  mischance,  instead  of  the 
prior  negligence  of  the  other  party,  to  be 
the  proximate  cause  of  the  injury,  and  shnt 
him  off  from  danger.  Whether  the  injured 
party  will  be  denied  relief  depends  on  wheth- 
er he  himself  was  guilty  of  negligence  that 
proximately  caused  the  harmful  accident 
Kobe  V.  St.  Louis  T.  Co.,  108  Mo.  App.  582, 
7S  8.  W.  6S.   Of  course,  in  the  case  nndor 


consideration,  if  the  slipping  and  falling  was 
the  xeenlt  of  the  negligence  of  the  deceased, 
then  there  could  be  no  recovery;  but  the 
proof  of  sudi  negligence^  being  an  affirmative 
defense,  rests  upon  the  defendant  as  the  law 
will  not  presome  the  netf  Igeuee  of  th«  de- 
ceased,  in  the  absence  of  evidence  to  that 
effect. 

One  of  the  diief  conteotknu  of  the  appe- 
lant Lb  that  the  deceased  was  guilty  ctm- 
tributory  ne^lgence  by  reason  ot  having  ten* 
ed  to  wear  the  rubber  ^oves  furnished  him 
by  his  mastw  for  handling  wires  of  danger- 
ous voltag&  The  facts  tended^  to  show  that 
such  gloves  were  furnished  by  the  Bell  Tele- 
phone Company  to  Its  linemen,  that  they 
are  a  complete  protection  in  handling  live 
wires,  and  that  the  deceased  had  such  gloves 
in  his  outfit  with  blm  on  the  day  of  the  ac- 
cident, but  ttiat  he  failed  to  use  them. . 
duty  of  the  deceased  to  wear  these  gloves  un- 
der the  Instructions  of  his  master  Is  shown 
in  the  evidence  of  the  assistant  superintend- 
ent of  construction  of  the  Tdefrfume 
Company.  He  testified  that  the  Instructions 
to  the  linemen  as  to  wearing  gloves  weca 
that  they  were  to  be  used  by  the  men  when 
the  occasion  required;  also,  that  the  line- 
men did  not  wear  the  gloves  all  the  time  they 
were  woiUng  on  the  tel^hone  wires;  that 
the  use  of  the  gloves  was  not  a  universal 
custom,  but  de{>aided  upon  the  condition  un- 
der which  they  were  working,  it  is  qnlte 
evident  that  the  ^oves  were  principally  pro- 
vided for  the  purpose  of  protecting  the  work- 
men from  injury  in  case  of  contact  with 
high  toislon  wires,  and  tb^  were  only  nsed 
whenever  the  danger  of  such  contact  existed. 
The  evidence  further  shows  that  the  linemen 
very  seldom  wore  gloVes,  and  only  in  cases 
of  necessity;  If  they  were  In  a  dangerous 
place  working  on  the  telephone  wires  they 
might  use  rubber  gloves;  that  it  was  hard 
for  them  to  use  them  when  handling  small 
wires  on  account  of  the  gIov»  being  heavy ; 
and,  as  testified  by  the  Inspector  of  the 
lighting  department  of  the  city  of  St  Louis, 
"they  seldom  used  them,  only  In  cutting  off 
trouble;  what  we  call  trouble  is  when  one 
of  their  wires  Is  down  on  an  electric  light 
wire." 

In  order  to  arrive^  then,  at  the  validity  of 
the  appellant's  contention  that  the  deceased 
was  guilty  of  contributory  negligence  In  not 
wearing  the  rubber  gloves  at  the  time  of  his 
death,  we  should  recall  the  fact  that  the  de- 
ceased at  the  time  he  was  Injured  was  at  a 
place  where  his  bnslnees  required  him  to  be, 
and  where  he  had  a  right  to  and  was  in 
the  line  of  bis  duty  and  was  where  the  de- 
fendant had  A  rlglit  to  anticipate  he  would 
be.  It  was  accordingly  the  duty  of  the  de- 
fradant  as  to  him  on  that  occasion  to  know 
that  its  wires  wwe  charged  with  electricity 
of  hl^  voltage,  and  deadly  to  human  llfe^ 
unless  safely  and  securely  Insulated,  and  that 
in  the  discharge  of  thsSx  daty,  linemen  of  the 
Bell  Tel^»hone  Company  would  be  Ukeiy  to 
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eooe  In  doee  xmalmity  to  ttaese  wires.  It 
wu  berODA  qoMtlon  Its  da^  to  Insulate 
them  at  that  ptdnt,  and  to  nse  the  utmost 
care  to  keep  ttiem  so  and  tbetvtij  avoid  per- 
•Htal  Injury  that  was  likely  to  owne  from 
nch  failure. 

Several  witnesses  wtao  were  vp<m  the  pole 
ifter  the  injury,  and  who  examined  the  wire, 
tettifled  as  to  the  defective  InsnlaUon,  and 
■tated  that  the  abraded  insalatlon  was  ob- 
TloDs  and  vl8B>Ie^  and  tliat  any  person  who 
vas  on  the  pole  snd  wonld  have  made  an  In- 
qKction  could  have  seen  these  defe^  The 
erideoce  traded  also  to  show  that  the  de- 
cased  had  beoi  at  wozic  on  the  pole  during 
tint  day,  and  fairly  traded  to  show  that  it 
was  iHt>bable  he  liad  gone  up  and  down  the 
vie  several  times  prior  to  his  injury.  It  is 
VParrat,  vaOer  the  evidence,  that  while  as- 
cending or  descending  the  pole,  if  he  bad 
Bade  an  examination  fin-  that  irarpose,  he 
could  have  seen  the  abrasions  on  the  wire, 
tt  tbey  were  only  some  two  or  three  feet 
loath  of  ft.  As  to  whether  the  deceased  ac- 
tntlly  did  see  the  exposed  wire  tbwe  is  no 
eridrace.  In  this  connectira,  it  must  be  con- 
ildered  that  the  deceased  had  a  rls^  to  as- 
sume that  the  defendant  had  perfbrmed  its 
doty  in  inotecting  its  wires.  He  was  only 
required,  in  any  evrat,  to  look  ftv  patokt  4e- 
fects  In  any  wire  with  which  he  was  likely 
to  come  in  contact  and  in  order  to  ccmstl- 
tate  contributor  negllgrace,  it  must  have 
been  shown  that  be  voluntarUy  and  unueces- 
urily  exposed  himself  to  dsnger.  QoneatB 
et  aL  T.  Louisiana  Slectrtc  Light  Ca.  44  La. 
AmL  6wi,  U  South.  61,  le  L.  R.  A.  4S,  82 
Am.  St  Rep.  84a  But  the  omcluBlon  by  no 
means  necessarily  follows  that  he  saw  die 
defective  insulation,  because  the  evidrace 
ibows  that  the  witnesses  after  the  accident 
readily  saw  it  vrtira  tb^  wrat  up  on  the  pole 
to  make  the  examination.  It  must  be  con- 
sidered in  this  connection  diat  sndi  wltness- 
ee  at  the  tbne  knew  that  Trout  was  dead  and 
had  rec^TOd  his  Injury  while  on  the  pole; 
tbey  knew  ^t  he  was  electrocuted,  and  had 
tbdr  attention  spedally  called  to  the  defeo- 
tive  insulation,  snd  wrat  upon  tbo  p(rie  to 
examine  for  the  defect  Deceased  It  must 
be  Tecalled,  was  not  the  trouble  hunter  or 
hupectw  of  any  of  the  companies  whose 
wires  were  strung  on  the  pole;  It  was  not 
capedally  his  duty  to  examtaie  the  wires  to 
laeotain  whethw  they  were  properly  in- 
nlated  la  ordw  to  correct  any  ndk  defects. 
If  any  existed.  But;  from  the  point  of  view 
Oat  deceased  actually  knew  of  the  d^ectlve 
tamlation.  it  does  not  necessarily  follow  that 
tlie  trial  court  could  declare^  as  a  matter 
of  law,  that  be  was  guilty  of  contributory 
MgUgcmce.  If  he  knew  of  this  abrasion,  the 
cvidaice  still  shows  that  It  was  some  two 
tttree  ftet  from  the  pole  on  which  be  was 
worklnc  and  be  could  and  did  safely  pass 
up  and  down  the  pole,  in  the  discharge  of 
Ui  AvOieM,  without  any  peril  reason  thoe- 
of*  He  was  not  at  work  at  tiie  time  on  the 
132S.W.-6 


defective  wire»  and  Uure  was  no  reasonaible 
probabilt^  of  his  coming  in  contact  with  it 
Whethw,  under  these  drcnmstancefl^  bis  ac- 
tion consUtnted  negligence  or  not  was  the 
queetlon  to  have  bera  submitted  tor  the  Jury 
to  determinew  It  was  their  fecial  province 
to  settle  the  Question  whether  f.  reasonably 
prudrat  man  would  have  acted  in  the  same 
way  under  the  drcnmstances.  If,  in  fact  be 
knew  of  the  defective  wire^  and  tbete^  was  no 
reasonable  ground  for  him  to  believe  tliat  he 
wonld  come  in  contact  with  it  and  heuoe 
be  exposed  to  injury,  than  he  could  not  as 
a  matter  of  law,  be  chai^  witta  negligence 
The  evidence  as  to  the  conditions  nnder 
which  rubbCT  gloves  wwe  used  amoug  llne- 
mra  of  telephone  cmnpanies  was  not  object- 
ed to.  "The  only  test  by  which  it  csn  be 
determined  whether  ordinary  care  has  been 
used  or  omitted  tn  any  particular  case  is  the 
test  of  negllgrace  in  general,  which  may  be 
formulated  thus:  There  has  bera  no  want  of 
ordinary  care^  when,  nnder  all  the  circum- 
stances and  aurronndings  of  the  case,  the 
person  injured,  or  those  whose  negllgrace  is 
imputable  to  him.  did  or  omitted  notbhig 
which  an  ordinarily  careful  and  prudrat  per- 
son wonld  not  have  done  or  omitted."  7  Am. 
4  Eng.  Ency.  Law,  878.  "It  is  well  settled 
that  usage  or  custom  cannot  excuse  negll- 
grace ;  or,  in  other  words,  though  the  defmd- 
ant'a  act  or  ondsslon  was  customary,  or  was 
performed  in  a  usual  or  rastomary  manner, 
it  may  yet  be  deemed  netf  igrat  if  not  up  to 
tlie  standard  of  reasonable  Care.  Not  a  few 
cases,  indeed,  bold  that  evidence  of  usage  or 
custom  is  inadmissible  on  the  question  of 
negl^race.  But  where,  as  in  many  cases, 
the  question  dlstlnctiy  presrated  to  the  jury 
on  the  Issue  of  n^lgence  Is  what  orase- 
quences  the  defendant  ^ould  have  contem- 
plated as  a  result  of  bis  act  or  omission,  evi- 
dence of  usages  or  customs  in  the  particular 
business  In  whldi  the  defradant  is  engaged 
Is  frequratly  recdlved.  If,  on  the  one  hand, 
the  defradant's  act  or  <»niBition  was  pursuant 
to  a  known  custom  or  usage  long  observed  by 
persons  ei^ged  in  the  particular  buslneBS 
without  injurious  results,  it  Is  proper  to  con- 
sider this  circumstance  in  determining  wliat 
the  defendant  stionld  have  foreseen.  On  the 
other  hand,  if  the  alleged  net^igenca  of  the 
defendant  consisto  in  an  omtaslon  to  ot>- 
serve  or  adf^t  a  particular  precaution  pre- 
scribed by  custom  or  usage,  the  fact  of  the 
existraoe  of  such  a  custom  or  usage  may  for 
the  same  purpose  properly  be  considered  by 
the  Jury."  21  Am.  &  Eng.  Bncy.  Law,  624. 
R^wrlng  to  these  passages,  tlie  court  in 
the  case  ot  tlie  Consolidated  Oas,  Electric 
Ugfat  &  Power  Ob.  v.  State,  108^  Ud.  188,  72 
Ati.,  loc  dt  668;  said:  **The  inrlndple  thus 
enunciated  commends  itself  as  rational  and 
sound."  Under  tiiese  autliorities  we  areper^ 
suaded  that  the  appelate  court  would  not 
be  authorised  to  dedar^  as  a  matter  of  law, 
that  It  was  conctuslvely  negllgrat  f<«  the  de^ 
ceased,  under  the  conditions  shown  In  the 
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evidence,  to  work  wbere  he  vrtLB  working 
wlttiont  wearing  the  rnbber  gloves. 

ThlB  case  is  to  be  sharply  distinguished 
from  that  of  Junior  v.  Electric  Light  &  Pow- 
er Co..  127  Mo.  79,  29  S.  W.  988,  upon  wbidi 
the  appellant  has  placed  great  stress  and 
which  It  claims  Is  controlling  in  this  case. 
The  evidence  disttDguisblng  the  Junior  Oase 
from  the  present  case  is  very  apparent  upon 
the  lightest  consideration.  In  that  case  the 
deceased  lineman  was  upon  the  pole  for  the 
purpose  of  making  connection  between  two 
ends  of  live  wires,  wUch  he  knew  carried  a 
high  voltage.  The  facta  showed  that  at  the 
time  it  was  "broad  daylight;  that  the  two 
live  wires  were  devoid  of  insulating  materi- 
al at  th^r  extreme  ends  for  the  space  of  one- 
eighth  or  one-sixteenth  of  an  inch;  aud  that 
the  deceased  sat  upon  a  cross-arm  of  the 
pole  preparing  to  connect  a  wire  for  the 
butcher  shop  with  these  ends;  that  the  fact 
that  these  two  ends  of  the  wires  were  not 
insulated  was  open  and  obvious,  and  could 
not  only  be  seen  by  deceased,  who  was  in 
close  proximity  thereto,  but  both  Baldwin 
and  Baurman  testified  that  they  saw  the  two 
exposed  ends  from  their  position  on  the 
ground,  30  feet  distant.  Baldwin  was  a 
hrother-IU'law  of  deceased.  It  appeared  that 
deceased  was  an  experienced  lineman,  under- 
stood bis  business,  and  that  the  linemen  were 
the  only  employes  of  defendant  who  went  on 
the  poles  and  handled,  connected,  and  re- 
paired the  wires  thereon  and  the  only  em- 
ployes who  had  an  ot^ortunlty  to  inspect 
and  know  the  condition  of  the  wires.  The 
testimony  of  the  brother-in-law,  the  foreman 
of  the  .squad,  was  that  he  did  not  caution 
the  deceased  that  the  ends  of  the  wire  were 
exposed  that  day  because  It  was  not  only 
open  and  obvious,  but  It  was  the  peculiar 
business  of  deceased  to  see  and  know  that, 
and  the  connection  was  to  be  made  with 
these  wires."  It  further  appears  that  "there 
were  six  arms  on  the  pole  upon  which  be  had 
climbed  on  which  were  strung  the  wires  of 
the  telephone  and  telegraph  companies  and 
of  the  fire  alarm  service,  all  charged  with 
electricity  and  all  uninsulated."  Junior  v. 
Electric  Light  &  Power  Co.,  supra. 

It  Is  therefore  se^  In  the  Junior  Case  It 
was  the  peculiar  business  of  the  deceased  to 
know  the  condition  of  the  wires,  and  that  de- 
ceased not  only  know  that  these  wires  were 
devoid  of  Insulating  material,  but  also  that 
he.  was  engaged  in  handling  these  exposed 
ends  for  the  purpose  of  making  the  connec- 
tions between  the  exposed  ends  at  the  time  he 
received  his  injuries.  Tbe  same  explanation 
applies  to  tbe  cases  of  Hart  v.  Allegheny 
County  light  Co.  et  al.,  201  Pa.  234,  50  Atl. 
1010,  and  Judge  v.  Xarragansett  Electric 
Lighting  Co.,  21  &  I.  128,  42  AU.  507.  and 
White  V.  Thomasville  Light  &  Power  Co.,  151 
N.  O.  356,  ea  S.  E.  210.  These  cases  and  the 
Junior  Case,  under  the  facts  developed  in 


their  respective  records,  place  them  tn  an  en- 
tirely different  class  from  the  case  now  under 
consideration.  We  think  this  case  clearly 
falls  within  the  principles  announced  In 
Snyder  v.  Mutual  Telephone  Co.,  135  Iowa, 
216,  112  N.  W.,  loc  dt  779,  14  L.  R.  A.  (N. 
S.)  821,  and  Enowlton  t.  Des  Moines  Edison 
Light  Co.,  117  Iowa,  461,  90  N.  W.  SIB,  and 
not  under  the  principles  <tf  Jonlor  t.  Mis- 
souri Electric  Light  Co. 

From  these  considerations,  arising  from  aa 
exhanstlve  re-«xamination  of  tbe  evidence  in 
this  case,  we  reach  the  condusicHi  tliat  the 
defense  of  contributory  n^igence  was  an  is- 
sue that  could  only  be  determined  by  the 
jury,  and  that  the  demurrer  to  the  evidence 
was  properly  overruled. 

Finding  no  reversible  error  in  the  record, 
it  Is  ordered  that  the  Judgment  of  the  telal 
court  be  afilrmed.   AU  concur. 


SPEBSY  T.  HURB  et  all 

(Kansas  City  Court  of  Appeals.  Missouri. 
Nov.  7,  1910.  Behearing  Denied  Dee. 
6,  1910.) 

1.  Appeal  and  Bbbob  647*)— Qnxsnoss 
Revibwablb— Bkcobd— Bnx    of  Bxobp- 

Tions. 

Remarks  of  counsel  not  preserved  in  the 

bill  of  exceptionB,  but  merely  shown  in  the  mo- 
tion for  new  trial,  cannot  be  considered  by  the 
court  on  appeaL 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
E>rn>r,  Cent  Dig.  I  2431 ;  Dec.  Dig.  1  647.*] 

2.  TBKSPABS  (I  67*)— TBB8PAB6  TO  BSAI.  S^B- 
TAn— TBIAIi—DIBBCTXOH  ow  VuDxor. 

In  an  action  for  trespass  on  real  estate  by 

destroying  a  fence  thereon,  a  motion  to  direct  a 
verdict  in  favor  of  one  of  the  defendants  not 
shown  to  have  aided,  counseled,  or  directed  tbe 
destruction  thereof  was  improperly  denied. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  I  160;  Dec.  Dig.  |  67.*] 

3.  TBESPASS    (S    68*)  —  XNSTBUCnONS  —  DAIC- 

AGEB. 

Where  the  petition  in  trespass  claimed  dam- 
ages for  tbe  destruction  of  a  hedge  fence  and 
for  damages  to  the  rye,  meadow,  and  garden 
by  cattle  entering  on  the  land,  an  instruction 
authorizing  the  jnry,  in  assessins  the  damaKes, 
to  consider  tbe  market  value  of  tbe  land  im- 
mediately before  and  after  the  damage  was  er- 
roneous, for  the  Jury,  though  finding  that  only 
the  rye,  meadow,  and  garden  were  damaged  and 
that  tbe  trees  on  the  land  were  not,  must  meas-. 
ure  tbe  damage  as  if  one  to  the  laud  itself.  , 

[Ed.  Note.~For  other  cases,  see  Trespass, 
Cent.  Dig.  $  151 ;  Dec.  Dig.  $  68.*] 

4.  Tkespass  ii  40*)— Tbbspass  to  Baai.  Bs- 
TATE— Petition. 

The  acts  of  one  in  tearing  down  a  hedge 
fence,  resulting  fn  cattle  trespassing  on  the 
land  and  destroying  fruit  trees  tliereon,  and  in 
tearing  down  a  wire  fence,  whereby  cattle  en- 
tered 00  tbe  land  and  destroyed  trees,  commit- 
ted as  a  result  of  a  dispute  as  to  the  boundary 
line,  are  a  series  of  connected  and  continuoua 
wronn  growing  out  of  the  same  matter,,  and 
should  be  embraced  in  one  count  in  the  pedtion 
in  trespass  therefor. 

['Bd.  Note.— For  other  cases,  see  Trespue, 
Cent  Dig.  H  80,  83;  Dec  Dig.  |  40.*] 
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Error  to  Ollrcnit  Court,  Baduuum  Oount?; 
L  J.  Baetln,  Judge. 

Action  by  Samuel  Sperry  asalnat  James 
Hard  and  others.  There  was  a  Jadgment 
tor  plaintiff,  and  defendants  bring  error. 
ReTereed  and  remanded. 

See,  also.  130  Mo.  App.  485,  109  8.  W.  76. 

Hewitt  St  Hewitt  and  W.  H.  HaTnes,  for 
plaintUb  In  error.  K.  B.  Randolph  and 
Hnbbell  Bros.,  for  defendant  In  error. 

ELLISON,  J.  The  cause  of  action  upon 
whldi  the  Judgment  was  rendered  for  plain- 
tiff In  this  case  was  trespass  to  real  estate, 
alleged  to  have  been  committed  by  def^d- 
ants. 

The  parties  reside  on  adjoining  farms  In 
Dekalb  connty,  and  there  seems  to  have  been 
a  dispute  as  to  the  correct  dlTlsion  line  be- 
tween them.  One  of  the  fences  was  so  con- 
stmcted  as  to  leave  what  has  been  desig- 
nated as  a  "derll's  lane**  between  them.  De- 
fendant James  Hurd  Is  the  father  and  the 
other  defendant  are  bis  sons.  The  action 
stated  in  the  original  petition  was  In  four 
counts.  The  first  count  stated  an  action  in 
ejectment  The  fourth  one  stated  that  de- 
fendant was  claiming  tlUe  to  the  real  es- 
tate (a  strip  of  land  10  feet  wide)  and  asked 
that  the  titie  be  adjudged  in  the  plaintiff. 
The  second  count  was  for  trespass  in  tear- 
ing down  plalntllfB  hedge  fence;  and  the 
third  diargea  them  with  tearing  down  a 
post  and  wire  fence.  For  the  destruction 
of  the  bedg^  platntifl  put  his  dam^  at 
$25,  and  for  the  deatructlon  of  the  post  and 
wire  fence,  whereby  cattle  got  upon  his  land 
and  he  lost  the  use  of  bis  pasture,  he  al- 
lied bis  damage  to  be  fCO.  The  two  last 
counts  mentioned  contained,  In  addition  to 
the  prayer  for  $25  and  950  respectively, 
these  words,  "together  with  costs  and  all 
Tights  and  remedies  to  which  he  Is  entitled 
by  Tlrtae  of  <diapter  60,  volnme  1,  of  the 
Revised  Statntes  of  Mfssourl  1800."  By 
vhicb  we  suppose  It  was  meant  to  assert  a 
right  to  have  the  damages  doubled  or  tre- 
bjed.  The  cause  was  tried  and  resulted  in 
a  verdict  for  plaintiff  tor  920  on  the  second 
and  flO  on  the  third  count  The  trial  court 
granted  a  new  trial.  Plaintiff  then  filed  an 
amended  petition  containing  11  counts.  It 
Is  not  shown  what  they  were  for,  but  a  ver- 
dict was  rendered  for  plaintiff  on  six  of 
tbem,  aggregating  $218.  Again  the  trial 
court  granted  drfendants  a  new  trial.  Plain- 
tiff appealed  from  this  order,  and  It  was  af- 
flnned  In  thle  court  (ISO  Mo.  App.  495.  109 
8.  W.  76).  Thereafter  plaintiff  applied  for 
and  obtained  a  change  of  venue  on  the  ground 
of  his  allegation  that  the  Judge  was  prej- 
niked  against  hfan.  The  ctae  was  sent  to 
the  Buduman  county  drctdt  court  In  Qie 
latter  court  a  third  petition  was  filed,  con- 
talDhig  two  counts.  The  first  one  dialling 
that  between  the  10th  and  SOth  of  April. 
1901^  defendants  tore  down  plaintiff's  hedge 


fence,  of  the  value  of  $C0;  ttiat  cattle  got 
In  his  grounds  and  damaged  SO  cherry  trees, 
$50;  150  peadi  trees,  $1S0;  36  apple  trees, 
$35;  50  plum  trees,  $50;  1^^  acres  of  rye. 
$15;  one-half  acre  of  garden,  $50;  and  1^ 
acres  of  meadow,  $10;  In  all  amounting 
to  $410.  The  second  count  durged  the 
tearing  down  and  destroying  a  post  and 
wire  and  board  fence  at  divers  times  along 
from  the  lat  (tf  May  to  the  1st  of  Octo- 
ber, 1004.  TtM  damages  are  then  set  out 
in  detail  as  to  the  fence,  trees^  rye,  garden, 
and  meadow,  as  In  the  first  count  and  the 
af^n^gate  of  $410  Is  the  same;  and  In  each 
count  there  Is  a  prayer  for  exemplary  dam- 
ages in  the  sum  of  $1,000.  The  only  differ- 
ence In  the  two  counts  is  In  the  Item  of 
fence;  the  first  being  a  hedge  and  the  sec- 
ond a  post  and  wire  and  board  fence.  A 
trial  was  had  on  this  petition  and  resulted 
in  a  verdict  and  Jndgmoit  for  plaintiff  on 
the  first  count  In  the  sum  of  $60  as  actual 
and  $260  as  exemplary  damages;  and,  on 
the  second  count  the  sum  of  $240  as  actual 
and  $500  as  exemplary  damages,  making 
a  total  of  $1,040.  From  the  Judgment  for 
this  sum,  the  defendants  took  out  a  writ  of 
error. 

The  record  presents  a  great  many  excep-  - 
tlons.  Many  of  these  It  will  not  be  neces- 
sary to  consider  and  some  others  cannot  be 
sustained,  for  the  reason  that  tbey  are  not 
properly  preserved  tor  review.  Among  the 
latter  Is  complaint  of  the  dosing  argument 
of  counsel  for  plaintiff,  wherein  it  is  stated 
he  used  certain  language  and  made  certain 
obserratloDB  which  are  set  out  in  the  motion 
for  new  trial.  If  uttered,  they  were  highly 
Improper  and  would  be  amply  sufficient 
srround  for  setting  aside  tiie  verdict  But 
these  remarks  are  not  preserved  in  the  bill 
of  exceptions.  As  Just  said,  it  Is  stated  by 
defendants  In  their  motion  for  new  trial 
that  the  remarks  were  made,  but  we  can- 
not assume  the  statements  of  a  party  In  a 
cause  to  be  true.  The  bill  of  exceptions 
should  verify  what  Is  stated  in  the  motion, 
llarless  T.  Blectrlc  Rj.  Co.,  123  Mo.  App.  22, 
99  S.  W.  793. 

We  think  error  was  committed  in  refus- 
ing defendant's  Instruction  directing  a  ver- 
dict for  defendant  James  Hurd  on  the  sec- 
ond count  In  the  petition.  There  was  no 
evidence  of  his  having  destroyed  the  posts, 
board  and  wire  fence,  or  that  he  aided,  coun- 
seled, or  directed  that  it  be  destroyed.  The 
record  In  this  respect  Is  vBgae  and  uncei-- 
taln  and  seems  to  show  merely  ground  of 
Buspldon. 

Brror  was  also  committed  In  giving  in- 
Btinictlons  2  and  0  for  the  plaintiff.  Instruc- 
tion 2  directed  that  the  Jury  must  find  tor 
plaintiff,  on  the  first  count,  If  defendants 
malicloiuly  cut  down  the  hedge  fence,  and 
in  No.  9  the  Jury  were  told  that  if  they  "find 
for  the  plaintiff,  then  In  assessing  his  com- 
pensatory damages,  on  the  fint  count  ot  Us 
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pelltton.  the  Jury  may  take  Into  considera- 
tion tbe  market  value  of  tbe  plalntlfTs  land 
Immediately  befote  and  after  the  damage," 
etc.  The  first  count  contained  allegatlous 
of  damage  to  the  rye.  meadow,  and  garden, 
the  low  of  which  did  not  affect  the  valne 
of  the  land.  So  that  If  the  Jury  Bbonid  find 
that  only  these  were  destroyed  and  that  tbe 
trees  were  not,  they  still  must  measure  tbe 
damage  aa  If  It  were  to  the  Inheritance,  or 
the  land  Itself,  instead  of  the  valne  of  the 
garden  truck,  the  rye,  and  the  grass.  The 
same  criticism  can  be  nuide  of  Instructions 
8  and  9. 

It  appwrs  dear  to  us,  after  as  careful 
an  »amlnatlon  as  can  be  made  of  this  i>er- 
plexing  record,  tliat  plaintlfl  has  been  al- 
lowed to  reoorer  damages  twice  for  one  act 
The  last  petition  and  evidence,  taken  ti^eth- 
er,  show  that  as  the  result  of  the  dispute 
between  the  parties  as  to  the  division  line 
between  them,  defendants  during  tbe  spring, 
summer  and  early  fall  of  1904,  at  dlflnent 
times,  tore  down  plalntllTB  fences,  whereto 
cattle  came  Into  his  garden,  orchard,  and 
fields  and  did  damage  by  tramping  and  eat- 
ing up  the  TegetaUea^  grass,  etc.,  and  Injur- 
ing fruit  trees.  These  things  were  a  series 
of  connected  and  continuous  wrongs  grow- 
ing out  of  tbe  same  matter,  which  could 
have  been,  and  should  be,  embraced  in  one 
count  As  presented  here,  we  find  defend- 
ants charged  with  destroying  the  same  trees, 
grass,  and  garden  In  each  count,  set  out  in 
Identical  terms  and  Inflicting,  in  each  Item 
and  instance,  the  same  amount  of  damage. 
It  would  appear  from  the  first  count  that 
defendants  tore  down  a  hedge  fence,  between 


April  10th  and  30th,  which  let  In  cattle  who 
destroyed  60  cherry  trees,  ISO  peach  trees, 
85  apple  trees,  and  60  plum  trees,  u  well 
as  1%  acres  of  meadow,  the  same  amount 
of  rye,  and  also  one-half  acre  of  garden. 
And  from  tiie  second  count  It  would  appear 
tiiat  defradanta  tore  down  the  post  and  wire 
fence  at  different  times  between  the  1st  of 
and  the  Ist  of  October,  whereby  cattle 
got  in  and  laid  waste  tbe  same  number  and 
kind  of  trees'  and  tbe  same  rye,  grass,  and 
garden,  damaging  all  in  the  same  amounts 
as  diarged  in  the  first  count 

We  have  already  stated  that  the  first  ver- 
dict was  for  $60  and  the  one  complained  of 
on  this  aK>eaI  la  (1,0M.  It  waa  evidently 
baaed  on  a  miacmoeptlon  of  the  case.  It  is 
true  that  (730  of  that  amount  is  for  exem- 
plary damages,  which  were  not  claimed  at 
tlie  first  trial,  but  omitting  that  part  of  the 
verdict  it  was  still  for  sear^  five  times 
tliat  recovered  In  the  first  trial  and  nearly 
four  times  that  dalmed  before  tha  petition 
was  amsoded. 

On  retrial  the  caae  should  be  made  clear- 
ly to  appear  as  to  the  acts  diarged  uiran  de- 
fendants, and  that  cattle  were  thereby  let 
into  plaintiff's  premises,  stating  what  injury 
was  done.  This  should  be  done  in  such  plain 
way  as  to  leave  no  room  for  a)nfuslng  dif- 
ferent acts  or  confounding  different  elements 
of  damage.  It  Is  well  enough  to  add  that 
we  have  not  passed  upon,  nor  have  we  In- 
vestigated, any  question  as  to  the  number 
of  petitions  filed,  or  as  to  any  supposed 
change  of  cause  of  action. 

The  judgmoit  is  reversed,  and  the  cause 
la  remanded.  All  concur. 
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(Coart  ol  Clril  Appeals  of  Texas.    Not.  2, 
1910.    BcheariDK  Denied  Nor.  25,  1910.) 

L  Appbal  akd  Esbob  <S  9S1«)-Jt3D01MNT— 
Review. 

When  MTenl  facts  or  groups  of  facts  are 
urged  in  a  netition  as  ^unds  for  tbe  relief 
prayed,  and  Uiere  are  no  intimations  in  tbe  con- 
clusions of  law  by  the  court,  as  to  which  of 
such  ffrounds  formed  the  basis  of  the  judgment 
for  plaintiff,  tbe  burden  was  on  defendant  on 
appeal  from  the  judgment  to  show  that  the 
judgment  conM  not  be  sustained  <m  any  of  auai 
grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3728,  S762-8791;  Dee. 
Dig.  i  931.*] 

2.  MOBTOAOES    (f    122*)— DXBD    OV  TBUBT— 

ConSTBUCTIOn — InXEBEBT. 

Certain  vendor's  lien  notes  executed  by  the 
memb^  of  a  firm  provided  for  10  per  cent 
interest,  not  compounded.  ISiexeatter,  to  ob- 
tain an  eztendon  of  time,  one  of  the  members 
of  the  firm  and  complainant,  who  was  the  moth- 
er of  both  members,  executed  a  deed  of  trust 
to  secure  the  notes,  which  provided  that  it 
ilioald  be  void  on  condition  that  the  makers 
paid  tbe  notes  and  all  interest  due  thereon, 
end  to  become  due,  the  interest  to  be  compound- 
ed annually  at  the  same  rate,  etc  Held,  that 
by  such  deed  tbe  member  of  the  firm  signing 
the  same  undertook  to  pay  the  notes  and  com- 
pound interest,  snd  that  complainant  agreed 
that  her  land  should  be  made  liable  to  the 
same  extent  in  the  event  he  failed  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f|  225-227;  Dec.  Dig.  |  122.*J 

B.  Pbincipal  aud  Subbtt  <Jk  112«)— Dis- 
CHABOB  or  SpBrrr— Rblbabb  or  Pbinci- 
pal Debtob.  • 

The  members  of  a  firm  having  executed 
certain  vendor's  lien  notes  providing  for  simple 
interest  a  deed  of  trust  was  prepared  for  ex- 
ecution to  obtain  an  extension  of  time.  This 
deed  covered  certain  land  belonging  to  com- 
plainant who  was  tbe  mother  of  the  members 
of  tbe  firm,  and  provided  tor  compound  interest 
P.  M.,  one  of  tbe  members  of  the  firm,  refused 
to  sign  the  deed  but  it  was  sUpied  P.  R., 
the  other  member,  and  by  complainant  There- 
after P.  M.,  claiming  the  right  to  pay  the  notes 
with  simple  interest  did  so;  the  notes  being 
delivered  to  him  and  the  vendor's  lien  discharg- 
ed. Held  that  the  effect  of  such  transaction 
was  to  release  P.  B.'s  interest  in  the  land 
from  any  further  liability  for  comfxrand  inter- 
est, and  therefore  released  complainant's  laud 
as  surety  from  tbe  deed  of  trust 

[Bd.  Note.— F(Mr  other  cases,  see  Principal 
and  Surety,  Grat  Dig.  H  226-284 ;  Dec.  Dig. 
|112.»] 

4.  Pbihcipal  akd  Subbtt  (S  127*)— Dlfl- 
cbabob  or  SCBKTT-— Reixasb  or  Pbinoipai, 
— Ihtkbbbt. 

Wlieie,  by  surrendering  certain  vendor's 
lien  notes  and  releasing  one  of  the  makers  from 
the  lien  as  to  tbe  entire  land,  defendant  placed 
it  out  of  the  power  of  the  surety  to  subject  the 
other  Duiker's  interest  in  tbe  land  to  the  pay- 
meat  of  compound  interest  in  case  the  surety  s 
land  should  lie  compelled  to  pay  the  same  under 
a  deed  of  trust,  defendant  could  not  prevent 
such  transaction  from  operating  to  discharge 
complainant's  land  as  surety  for  the  debt  under 
such  deed,  for  the  difference  between  simple  and 
cMaponnd  interest  by  notifyinz  complainant 
and  tbe  other  signer  of  the  deed  that  in  sur- 
rendering the  notes  and  releasing  the  Ilea  he 


did  not  intend  to  release  them  frrnn  its  obU- 
gations. 

lEd.  Note^Vw  other  cases,  see  Prindpal 
and  Surety,  Gent.  Dig.  8S  362-356;  Dec.  Dig. 
I  127.«] 

Q.  Hobtoaoes  (1122*)— Deed  oFTBtrerr— Mod- 
ification—I  n  DOBSEifENT—CoNaTBUcnoN. 
Certain  vendor's  lien  notes  provided  for 
simple  interest.  Thereafter,  to  obtain  an  ex- 
tension of  time,  a  trust  deed  was  executed  to 
secure  the  notes,  signed  by  one  of  the  makers 
thereof,  and  by  the  mother  of  both,  who  there- 
by pledged  certain  of  her  land  as  surety  for 
payment  of  the  notes.  Tbe  deed  required  pay- 
ment of  Uie  notes  with  compound  interest.  Not 
having  been  recorded  for  a  long  period  after 
its  execution^  the  beneficiary  procured  the  sub- 
scribers to  wgn  an  indorsement  by  which  both 
acknowledged  that  the  notes  described  in  tbe 
deed  of  trust  were  just  due,  and  unpaid,  and 
that  in  order  to  secure  tbe  payment  of  each  of 
the  notes  "according  to  tbur  face,  tenor,  and 
effect,"  the  deed  of  trust  was  revived  and  re- 
instated. Held  that  the  deed  having  been  giv- 
en to  secure  the  notes  "according  to  their  face, 
tenor,  and  effect"  snd  in  addition  to  secure  the 
payment  of  compound  interest  after  its  execu- 
tion, the  indorsement  on  tbe  deed  nullified  the 

ftrovision  therein  for  the  payment  of  compound 
nterest,  though  it  aino  provided  that  it  should 
be  as  valid  and  binding  on  complainant  as  it 
was  on  the  day  <tf  ita  date. 

[Ed.  Note.— Por  other  cases,  see  Mortgages, 
Cent  Dig.  It  225-227;  Dec  Dig.  |  122.*] 

6.  MoBTOAOEa  (I  885*)t-Dbed   of  Tbto^- 
P0BEC1.OSUBB— Right  to  Demand. 

Where  a  deed  of  trust  provided  that  the 
trustee  or  substitute  trustee  was  empowered 
in  case  of  default  to  sell  the  proiwrty  at  the 
request  of  Uie  beneficiary,  his  heirs,  executors, 
administrators,  assigns,  or  the  owner  aud  hold- 
er of  the  notes  secured,  such  provision  au- 
thorized only  the  legal  holder  and  owner  of  the 
notes  to  request  the  trustee  to  foreclose  the 
deed,  and  did  not  authorize  the  beneficiary  or 
his  sdministrator  after  having  parted  with  all 
interest  in  the  notes  to  request  foreclosure  to 
collect  a  difference  between  simple  interest  pro- 
vided by  the  notes  and  compound  interest  pro- 
vided by  the  deed. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1019-1023 ;  Dec.  Dig.  f  S85J*] 

7.  MoBiaAOEB  (I  335*)— Deed   or  Tbubt— 
FoBECLOSUBE— Conditions. 

Tbe  signer  of  a  deed  of  trust  by  which 
land  was  mtntgaged,  as  security  for  a  debt  was 
entitled  to  impose  such  conditions  as  she  chose 
on  the  trustee,  which  he  was  required  to  strict- 
ly observe.  Nor  was  it  any  excuse  for  hia 
failure  to  do  ao,  that  they  could  not  be  com- 
plied with  because  of  the  payment  of  the  notes 
secured. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1019-1023;  Dec.  Dig.  S  3^.*J 

8.  MOBTQAGBS    ({  841*)— D»D    OF  l^UST— 
TBUBTEE— AUTHOBITT. 

Where  tbe  trustee  in  a  deed  of  trust  was 
appointed  independent  executor  of  the  benefl- 
cisry,  bis  authority  to  act  as  trustee  in  fore- 
closure proceedings  cessed  and  he  had  no  au- 
thority as  executor  to  request  himself  as  a 
trustee  to  foreclose  a  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1089-1041;  Dee.  Dig.  |  84S7j 

9.  SVIOEKOB  (I  423*)— WBirniN  iNSTBUlfENTB 

—Pabol  Evidence. 

Where  complainant  executed  a  deed  of  trust 
providing  for  compound  interest  to  secure  cei^ 
tain  notes,  which  provided  only  for  simple  in- 
terest, evidence  as  to  complainant's  understand- 
ing that  the  deed  was  intended  to  secure  or  did 
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■ecnn  M1I7  the  payment  of  tta  notes  with  in- 
terest as  stipulated  In  them,  was  inadmissible, 
in  the  absence  of  any  claim  that  she  did  not 
undeistand  the  contento  of  the  deed  before  she 
■Igned  It,  or  that  any  advantage  was  taken  ot 
her  in  Indncing  her  to  sign  the  contract  as  writ- 
ten. 

[EM.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  »  1967-1965;  Dec.  Dig.  i  423.*] 
10.  Appkax  and  Ebrob  (I  1071*)— Habkless 

filBBOB— EBBONEOOS  FINDINOB— EeTECT. 

A  judgment  will  not  be  reveised  on  ap- 
peal because  certain  of  the  trial  court's  con- 
dusiona  of  fact,  which  were  immaterial  and 
did  not  affect  the  judgment,  were  anaaiqiwrted 
by  pn^r  testimony. 

[Bd.  Note.— Fm  other  cases,  sea  Aweal  and 
Error,  Gent  Dig.  H  4384-4289;  Dec.  Dig.  S 
lOTl.*] 

Appeal  from  Dlatrlct  Oonrt,  Montcomery 
County;  L.  B.  Hlshtower,  Judge. 

Action  by  Mary  D.  Tell  and  others  against 
J.  W.  Irion.  Decree  for  complainanta,  and 
defendant  appeals.  Affirmed. 

\Vm.  J.  Berne,  for  appellant  Lewis  & 
Austin  and  Dean,  Humphrey  &  Powell,  for 
appellees. 

BEESE,  J.  As  originally  instituted,  this 
Is  a  suit  by  Mary  D.  Yell  against  J.  W.  Iri- 
on, executor  of  J.  L.  Irion,  to  enjoin  the 
sale  by  him,  as  substitute  trustee  of  cer- 
tain land  belonging  to  Mary  D.  Yell,  under 
tbe  proTlsloDs  of  a  certain  deed  of  trust  ex- 
ecuted by  her  to  J.  L.  Irion. 

Pending  tbe  suit  P.  R.  Yell  and  P.  M. 
Yell,  whose  connection  with  the  case  will 
appear  from  this  opinion,  and  also  Luclle, 
^ancbe,  and  Leo  Yell,  to  whom  Mrs.  Yell 
had  conveyed  one  of  the  tracts  of  land  cov- 
ered by  the  trust  deed  prior  to  the  Institu- 
tion of  this  suit  were  made  parties.  Mrs. 
YeU  died  pending  the  suit  and  P.  M.  Yell, 
her  administrator,  made  himself  a  party 
defendant  Upon  trial  without  a  jury  Judg- 
ment was  rendered  for  plaintiffs,  perpetu- 
ating the  temporary  Injunction  granted,  from 
which  defendant  Irion,  executor,  prosecutes 
this  appeal. 

At  the  request  of  appellant  the  trial  court 
prepared  and  filed  conclusions  of  fact  and 
lavr.  The  several  issues  presented  by  the 
pleadings  and  erldence,  so  far  as  material 
to  the  dispositton  of  this  appeal,  will  saffl- 
dently  appear  frcnn  the  condnslons  of  fact 
of  the  trial  court  and  the  assignments  of 
error  discussed*  without  incumbering  thla 
(pinion  with  even  a  general  statonent  of  tbe 
allegations  of  ttie  jrieadlngs.  There  is  no 
dalm  that  the  facts  found  are  not  perti- 
nent to  the  issues  pr^ented  by  the  i^eadingB. 

The  findings  of  fact  by  tbe  trial  court  are 
here  Inserted,  and  adopted  by  us,  subject  to 
what  is  said  in  passing  upm  the  sixtli,  sev- 
enth, eighth,  ninth,  and  tenth  assignmentB  of 
error.  The  only  flodlnga  of  Act  objected  to 
are  those  embraced  in  the  eighth,  nineteoith, 
and  twentieth  paragraidis  of  the  conclusions, 
which  are  objected  to  on  the  ground  that 


tbe  only  erldaice  snpportlnK  these  facts 
was  erroneonaly  admitted,  otot  am^dlanfs 
objection,  whldi  NTor  is  farther  presented 
by  ai^roprlate  assignments  of  error. 

"OoDdustons  of  Fact 

"(1)  On  the  1st  day  of  Avgnat,  1890,  L. 

A.  Killlan  and  wife,  L.  M.  KilUan.  sold  and 
conveyed  to  Percy  B.  Tell  &  Bro.  603  acres 
of  land,  a  part  of  the  B.  Rogers  league  In 
Montgomery  county,  Texas,  and  as  a  part 
consideration  for  said  sale  the  said  Pen^ 

B.  Yell  ft  Bn.  executed  and  delivered  to 
the  said  L.  A  KlUlan  and  L.  M.  Killian, 
among  others,  two  notes  for  the  principal 
sum  of  9800  eadi,  bearing  date  August  1, 
1S80,  and  nutating  January  1,  189%  and 
January  1,  1893,  leepectilTe^,  and  bearing 
Intoest  their  date  at  the  rate  of  10 
per  cent  per  annum,  not  compounded.  Bald 
notes  were  nnmbers  2  and  Z  of  the  series 
of  notes  executed  by  the  said  Percy  B.  Tell 
&  Bro.  to  the  said  L.  A.  and  U  H.  Killian 
for  said  land,  and  being  the  middle  and  last 
of  said  series  of  notes. 

"(2)  On  and  prior  to  the  17th  day  of  De- 
cember, 1896,  the  following  payments  bad 
beea  made  on  said  notes  2  and  3,  to  wit: 
On  said  note  No.  2,  the  following  payments : 
January  1,  1891,  $25;  February  18,  1892, 
$65;  January  7,  1803,  $62.28;  February  6. 
1894,  $187a5;  November  1.  1894,  $189.76. 
On  said  note  No.  3,  there  had  been  made 
the  following  payments,  at  tbe  following 
times,  to  wit:  January  1,  1891,  $25;  Febru- 
ary 18,  1892,  $65. 

"<3)  Prior  to  the  17th  day  of  December, 
189^  J.  L.  Irion  became  the  legal  owner 
and  holdw  of  said  notes  2  and  8,  and  on  or 
before  the  said  17th  day  of  December,  1896, 
the  said  Irion  caused  to  be  written  by  James 
B.  Davis  a  trust  deed  covering  the  two  tracts 
of  land  described  in  plaintiff's  petition  and 
In  the  answer  of  the  d^oidant  Irion,  which 
said  trust  deed  on  Its  face  was  pr^wred  to 
be  executed  by  and  purports  to  be  the  act 
and  Instrument  of  Mary  D.  T^  the  moth- 
er of  the  members  of  the  firm  of  Pen^  B. 
Yell  &  Bro.,  compmed  of  P.  R.  Tell  and  P. 
H.  Tell.  Jr.,  and  raid  P«cy  B.  Tdl  ft  Bro. 
and  said  P.  B.  Tell  of  the  connty  of  Ifont- 
gomery  and  state  of  Texas,  and  the  said  P. 
M.  Tell,  Jr.,  of  tbe  connly  of  Grimes,  state 
of  Texas.  Said  trust  deed  recites  that:  'For 
and  in  conaidnatlon  of  the  sum  <tf  ten  dol- 
lars to  us  in  hand  paid  by  James  B.  Davis 
of  the  connty  of  Montgomray  and  state  of 
Texas,  the  rectipt  ot  vhtch  Is  hereto  ac- 
knowledged, aad  tbe  natural  affection  of  the 
said  Hary  D.  Ten  tor  her  said  two  sons, 
and  tbe  further  consideration  of  tbe  ttxten- 
sicm  of  two  years  further  time  twta  the 
date  hereof  by  J.  L.  Irion  of  said  county  of 
Montgomery  and  state  of  Texas,  of  the  |Hln- 
cipal  sums  now  due  and  owing  and  dnly 
executed  by  the  said  Percy  B.  Tell  &  Bro., 
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and  held  and  <nrned  the  said  J.  I*  Irion 
eadi  for  the  principal  som  ot  9900  and  more 
partlcalarly  deectibed  In  tbe  conditional 
part  of  this  deed,  b^ve  bargained,  sold  and 
ttaew  i^esents  do  grant,  ba^ln,  sell  and 
conrey  unto  the  said  James  B.  Daris  and 
to  hla  successors  and  substitutes  in  this 
trust  Instrument'  Here  follows  a  descrlp- 
tkm  of  tbe  two  tracts  of  land  as  In  the 
pleadings  of  the  parties  to  this  suit.  On  said 
iTth  day  of  December,  1806,  and  for  a  long 
while  prior  thereto,  the  satd  Hary  D.  Yetl 
was  a  widow,  and  was  the  sole  and  only 
own«-of  said  two  tracts  of  land,  and  the  said 
Mary  D.  Tell  continued  to  be  a  widow  until 
tbe  time  of  h^  death  on  the  27th  of  March, 
1908. 

"(4)  Said  trost  deed  contains  the  follow- 
ing conditions,  stipulations  and  proTlslona, 
material  to  the  Issues  Involved  In  this  cause: 
"Hie  alioTe  conv^ance  is,  howevor,  In  trust 
and  Is  to  be  null  and  void  upon  the  condi- 
tion that  the  nid  Percy  R.  Yell  ft  Bro.  on 
or  before  two  years  from  this  date  pay  to 
the  said  J.  Irion  the  owner  and  holder 
ol  said  two  certain  promissory  notes,  or  his 
assigns  thereof,  the  two  prlndpal  sums  and 
all  interest  now  due  thereon  and  aonnally 
hereaft»  10  per  c^t  per  annum  interest 
from  the  date  hereof,  upon  the  amounts 
principal  and  interest  now  due  thereon,  said 
Intwest  to  compound  annoally  at  the  same 
rate  till  both  principal  and  all  Interest  there- 
on are  fully  paid,  said  notes  being  the  mid- 
dle and  last  three  notes,  the  first  being  ful- 
ly paid,  givoi  by  the  said  Percy  B.  Yell  ft 
Bra  for  the  pnrdiaae  money  for  a  certain 
other  tract  of  503  acres  of  land,  another 
part  of  said  Rogers  league,  on  the  day  of 
the  date  of  said  notes,  deeded  to  the  said 
Percy  R.  YeU  ft  Bro.  by  A.  KUllan  and 
his  wife,  L.  H.  Kllllan,  all  of  said  notes 
dated  at  Montgomery,  Texas,  August  1,  1890. 
executed  and  signed  by  the  said  Percy  B. 
Yell  ft  Bro.,  payable  to  the  order  of  L.  A. 
KUllan  and  L.  M.-  Killian  and  bearing  In- 
terest at  the  rate  of  10  per  cent  per  annum, 
said  middle  and  last  each  for  $600.00  bear- 
ing interest  from  th^r  dates,  said  middle 
mm  doe  on  or  before  January  1,  1892,  with 
tbe  following  credits  at  the  date  hereof,  in- 
d«Md  on  the  back  thereof,  to  wit:  Janu- 
ary 1,  1891,  $25;  February  18,  1892,  $66; 
January  7,  1893.  $^.28;  February  6,  1894, 
$187.15,  and  November  1,  1884,  $189.76.  And 
said  last  and  other  $600.00  note  due  on  or 
before  January  1,  1^,  with  the  following 
credits  at  the  date  hereof,  indorsed  on  the 
back  thereof,  to  wit:  January  1, 1801,  $26.00 
and  February  18,  1892,  $65.00.  Ilien  and 
in  such  case  the  above  conveyance  shall 
liave  no  further  force  or  effect  and  said 
herein  conveyed  two  tracts  of  land  shall  be 
released  at  the  co«t  and  Kcpenee  of  tbe  said 
Mary  D.  Yell.  But  In  case  of  the  failure 
or  dtfanlt  by  the  said  Percy  B.  Yell  ft  Bro. 
In  tbe  payment  of  said  balance,  principal 
and  all  Interest  now  at  the  date  hereof  due 


and  owing  npoo  botli  of  said  two  pnmis- 
Bory  notes,  each  of  said  $000.00  principals 
and  10  per  cent  per  annum  interest  annu- 
ally from  the  date  horeof,  upon  said  balance 
wltb  said  interest  thweapon  compounded  at 
the  same  rate,  anhually,  in  full  on  or  be- 
fore two  years  from  this  date,  then  and  in 
such  event  the  said  James  R.  Davis  is  by 
these  presents  fully  authorised  and  empow- 
ered and  It  Is  hereby  made  his  duty  at  the 
request  of  the  said  J.  L.  Irion,  his  heirs, 
executors,  administrators,  assigns,  or  holder 
and  owner  of  said  two  $900.00  notes  at  any 
time  after  two  years  from  the  date  hereof 
to  sell  the  said  two  above-described  and  con- 
veyed tracts  of  land  or  either  and  a  suffl- 
cleocy  of  them  during  legal  sale  hours  on 
the  first  Tuesday  of  a  month,  at  auction, 
to  the  highest  bidder  for  cash  to  him  in  hand 
paid  at  the  courthonse  door  at  Conroe  in  said 
Montgomery  county  and  state  of  Texas,  aft- 
er giving  public  notice  thereof  at  three  pub- 
lic places  In  said  Montgomery  county.  Tex- 
as, one  of  which  shall  be  at  the  courthouse 
door  for  at  least  20  days  prior  to  said 
day  of  sale,  and  at  his  discretion,  advertis- 
ing the  seme  in  any  newspaper  published 
in  said  Montgomery  county,  and  after  said 
sale  or  sales,  upon  the  payment  of  the  pat- 
chase  money  thereof,  to  mq^e  to  the  pur- 
chaser or  purchasers  thereof  a  good  and  snf- 
flci«it  deed  in  law,  to  and  for  the  premises 
BO  sold,  with  the  usual  covenants  and  war- 
rants, binding  upon  us  for  title  thereto,  and 
to  receive  the  proceeds  of  said  sale  or  sales, 
and  to  apply  a  sufficiency  of  the  same  to 
the  paymente  to  the  balance  of  said  balanc- 
es now  owing  upon  said  two  $000.00  notes, 
according  to  the  traior,  reading  and  effect 
hereof,  and  all  the  costs  and  expenses  of 
executing  this  trust.  Including  10  per  cent 
commissions  on  said  sales  to  said  trustee 
for  executing  the  same,  he  holding  the  re- 
mainder thereof.  If  any.  subject  to  the  or- 
der of  the  said  Mary  D.  Yell,  her  executors 
or  administrators.  And  It  is  herti>y  express- 
ly provided  that  ^ould  the  said  James  B. 
Davis  from  any  cause  whatever  fail  or  re- 
fuse to  act  In  these  prepiises  or  become  dis- 
qualified from  acting  as  such  trustee,  then 
the  said  J.  L.  Irion  as  the  holder  and  own- 
er of  said  two  $600.00  notes  and  this  deed 
of  trust  shall  have  and  la  hereby  granted 
full  power  to  ai^int  a  substitute  In  writ- 
ing, who  shall  have  the  same  powers  as  are 
hereby  delegated  to  the  said  James  R,  Davis.' 

"(0)  P.  B.  Yell,  in  his  Individual  capacity 
only,  signed  and  aduiowledged  said  trust 
deed  on  the  17th  day  of  December,  1896,  and 
thereafter  on  tbe  same  day  it  was  tendered 
to  P.  M.  Yell,  Jr.,  who  after  reading  said 
instrument  refused  to  sign  or  acknowledge 
the  same,  and  said  instrument  was  by  tbe 
said  P.  M.  Yell.  Jr.,  handed  back  to  W.  F. 
Sanders,  a  notary  public,  who  had  been  re- 
quested by  tbe  said  J.  L.  Irion  to  procure 
the  execution  thereof  by  said  P.  M.  YelL  Jr. 

"(6)  J.  L.  Irion,  the  beneficiary  in  said 
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tnut  deed,  was  presmt  and  saw  P.  M.  Yell, 
Jr.,  read  the  same  and  knew  that  be  refus- 
ed to  execate  It  Upon  the  refusal  of  P.  H. 
Yell,  Jr.,  to  execute  said  Instrument,  It  was 
returned  to  the  said  J.  L.  Irion  by  the  said 
Sanders,  who  stated  to  said  Irion  that  P. 
M.  Tell,  Jr.,  refused  to  sign  It.  l^ereopoa 
the  said  Irion  returned  said  instrument  to 
said  Banders  and  requested  him  to  present 
the  same  to  Mary  D.  Yell  for  her  signature 
and  acknowledgment. 

"(7)  On  the  following  day  the  said  San- 
ders repaired  to  the  house  of  P.  R.  Tell 
where  Mary  D-  Tell  was  thMi  Uvlug,  and 
presented  said  trust  deed  to  her  to  be  sign- 
ed and  acknowledged,  and  at  the  request  of 
said  Mary  D.  Tell  the  said  Sanders,  who  was 
a  Justice  of  the  peace  and  ex  officio  notary 
public,  undertook  to  read  and  explain  said 
trust  deed  to  her,  and  the  said  Mary  D.  Tell 
at  the  conclusion  of  the  explanation  stated 
to  Sanders  that  if  It  was  for  money  for  the 
boys,  P.  R.  Tell  and  P.  M.  Tell,  It  was  all 
right  and  she  would  sign  It,  and  thereupon 
she  signed  and  acknowledged  said  lustm- 
ment  to  and  before  the  said  W.  F.  Sanders. 

"(8^  At  the  time  Mrs.  Mary  D.  Tell  signed 
and  acknowledged  said  trust  deed,  she  be- 
lieved that  the  same  had  been  or  would  be 
signed  by  Perc^  R.  Yell  A  Bro.  and  P.  H. 
Tell,  Jr. 

"<9)  Percy  R.  Tell  ft  Bro.  did  not  execute 
said  trust  deed,  nor  was  the  same  eva  ex- 
ecuted by  P.  M.  Yell,  Jr. 

"(10)  Neither  the  firm  of  Percy  R.  Tell 
ft  Bro.  nor  P.  M.  Tell,  Jr.,  ever  promised  to 
pay  compound  Intraeat,  or  agreed  that  the 
interest  should  be  compounded  annually  on 
the  two  notes  described  in  said  trust  deed. 

"(11)  James  R.  Darls,  the  trustee  named 
in  said  trust  deed,  departed  this  life  early 
in  the  year  1901,  and  prior  to  October  1, 
1901. 

"(12)  On  the  Ist  day  of  October,  1001,  J. 
L.  Irion,  beneQdary  in  said  trust  deed,  in- 
dorsed thereon  tbe  following  appointment 
of  substitute  trustee,  to  wit :  'James  R.  Dav- 
is, the  trustee  In  tbe  within  deed  of  trust, 
having  died,  I  herciby  nominate,  constitute 
and  appoint  J.  W.  Irion  ot  Ft.  Worth,  Tar- 
rant county,  state  of  Texas,  substitute  trus- 
tee in  the  within  named  deed  of  trust,  with 
all  tbe  powers  of  the  original  trustee  therein.' 

"(13)  On  AprU  1,  1901,  there  was  paid  on 
said  note  No.  3  the  sum  of  fSB,  •wbldi  was 
duly  credited  thereon. 

"(14)  Prior  to  the  12th  day  of  November, 
1902,  J.  li.  Irion  caused  to  be  written  an  In- 
dorsement of  renewal  on  said  trust  deed  to 
be  executed  by  tbe  said  Mary  D.  Tell,  and 
which  said  Indorsemmt  of  renewal  was  duly 
executed  by  tbe  said  Mary  D.  Tell  before  O. 
W.  Nugeait,  county  Judge  of  Mont^mery 
county,  Texas,  on  the  I2tb  day  of  Norem- 
ber,  1902,  and  said  renewal  Is  In  language 
as  follows :  'I,  Mary  D.  Tdl,  do  hereby  ac- 
knowledge that  both  of  tbe  notes  described 
la  the  within  deed  of  trust  and  to  secnre 


the  paymmt  ot  whidi  said  deed  of  tmat 
was  givoi,  are  Just,  doe  and  mipald  save 
and  exc^t  a  credit  of  9SS.O0  Indjcwsed  on 
said  note  No.  8  on  AprU  3^  1901,  and  In  or- 
der to  secure  the  payment  of  eadi  of  satd 
notes  according  to  their  face,  toior  and  ef- 
fect, I  have  this  day  and  by  this  Indorse- 
ment on  said  deed  of  trust  do  revive,  renew 
and  reinstate  said  deed  of  trust  and  a^ree 
and  contract  that  the  same  ahall  be  as  bind- 
ing and  valid  on  me  as  It  was  on  the  day 
of  its  date.  This  the  12th  day  of  November, 
1902.   M.  D.  Tell.' 

"(IS)  On  the  13th  day  of  November  1902. 
the  tmet  deed  witb  the  renewal  so  executed 
thereon,  was  for  the  first  time  filed  for 
record  In  the  office  of  the  coimty  deiic  of 
Montgomery  county,  Texas. 

"ae)  3.  I«  Irion  died  testate  in  Montgom- 
ery comity,  Texas,  on  DecenA>er  31,  1004, 
and  by  his  will  J.  W.  Irion,  defendant  here- 
in, was  appointed  executor  of  his  estate.  In- 
dependent of  the  control  of  the  county  court. 
Immediately  on  the  death  of  the  said  J.  I*. 
Irlon  his  will  was  duly  probated  and  tbe 
said  J.  W.  Irion  qualified  as  executor  and 
took  charge  of  his  estate,  and  has  since  hia 
qualification  as  aforesaid,  been  administer- 
ing^ the  estate  under'  tbe  will. 

"*(17)  J.  L.  Irlon  In  his  lifetime  never  de- 
manded of  Percy  R.  Tell  &  Bro.  or  P.  R. 
Tell  and  P.  M.  Tell,  Jr.,  payment  of  com- 
pound Interest  on  tbe  two  note*  described 
In  the  trust  deed. 

"(18)  No  consideration  was  received  by 
or  Inured  to  Mary  D.  Tell  for  the  execution 
of  said  trust  deed. 

"(19)  At  the  time  the  said  Mary  D.  TeU 
signed  and  acknowledged  said  trust  deed, 
she  did  not  know  that  the  two  notes  descrilv 
ed  therein  did  not  themselves  provide  for 
tbe  compounding  annually  of  the  Interest 
thereon,  and  she  did  not  know  or  under- 
stand that  said  trust  deed  provided  for  the 
payment  ot  interest  other  than  as  called  fOr 
In  said  two  notes. 

"(20)  At  the  time  said  Mary  D.  YtAl  sign- 
ed and  acknowledged  said  trust  deed,  she 
did  not  know  that  she  was  entering  Into  an 
agreemrait  and  assuming  an  obligation  to 
pay  compound  interest  on  said  two  notes, 
when  said  notes  on  their  face  did  not  i»ro* 
vide  for  the  payment  of  compomid  Intwaat 
thereon. 

"(21)  P.  M.  T^l,  Jr.,  after  refusing  to  ex- 
ecute said  trust  deed  in  December,  18B6. 
heard  no  more  about  said  trust  deed  and 
did  not  know  It  was  ever  signed  and  ac- 
knowledged by  bis  mother,  Mary  IX  TeU, 
until  in  March.  1004. 

"(22)  Prior  to  tbe  8d  day  of  April,  1905, 
P.  M.  TeU,  Jr.,  and  J.  W.  Irlon,  as  execu- 
tor of  the  estate  of  J.  I*  ItImi,  deceased, 
had  up  tbe  matter  of  the  payment  of  Mid 
two  notes,  and  on  said  3d  day  of  April,  1006. 
the  said  P.  M.  Tell,  Jr.,  wrote  to  the  said 
J.  W.  Irion  offering  to  pay  the  principals  of 
said  two  notes  with  simple  interest  thmon 
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at  the  rate  ot  10  pa  cent  per  uurain,  redt- 
Ins  In  said  letter  that  Percy  B.  Yell  k  Bro. 
liad  not  aaamned  to  pay  compound  Interest 
thenon,  nor  bad  ba  taiiueU  pnaufaed  to 
pay  It 

'*(23>  By  letter  dated  the  lOtb  of  April. 
190S,  the  Bald  J.  W.  Irion  agreed  to  accept 
from  the  said  P.  M.  Yell,  Jr.,  the  principals 
of  said  two  notes  with  simple  interest  there- 
on in  fall  paymoit  thereof  without  refwence 
to  the  deed  of  tmst,  and  amt  said  notes 
to  Mr.  Norwood  of  Navasota  wltil  the  fol- 
lowing transfos  Indorsed  on  each  of  them, 
to  wit:  'I  hereby  transfer  without  recourse 
on  me,  for  value  receired,  the  within  note 
to  P.  H.  TelL  (Signed)  J.  W.  Irion,  Ind. 
Ex.  Est  J.  L.  Irion,  deceased.*  with  Instmo* 
tlons  to  dellTer  said  notes  to  said  P.  M.  Yell, 
Jr^  (m  payment  hy  him  of  the  prioclpals  of 
said  two  notes  and  simple  Int^est  there- 
on at  tbe  rate  of  10  per  cent  per  annum. 
Tliereafter  and  In  the  said  month  of  April. 
1908,  the  said  P.  M.  Tell,  Jr..  paid  to  Nor- 
wood for  J.  W.  Irion,  Independent  executor 
of  the  estate  of  J.  L.  Irlon,  deceased,  the 
principals  of  said  two  notes  with  simple  in- 
tereat  theratm  at  10  per  cent  per  annum, 
and  thereupon  said  two  notes  were  Nor- 
wood delirered  to  eald  P.  M.  Tell,  Jr.,  as 
per  instmctlons  to  him  by  said  Irlon,  with 
the  transfers  thereon  as  above  set  forth. 
The  said  Irion  also  agreed  If  P.  M.  Yell. 
Jr.,  wonld  pay  the  prlnclpftls  of  said  two 
notes  and  simple  Interest  thereon  as  provid- 
ed for  in  the  notes,  be  would  release  to  bfm 
the  503  acres  of  land,  for  a  portion  of  the 
purchase  money  of  which  said  notes  were 
executed.  And  pursuant  to  said  agreement 
the  said  Irlon  did,  on  the  Slst  day  of  Au- 
gust 1906,  as  independent  executor  of  the 
estate  of  J.  L.  Irion,  deceased,  execcte  to 
the  said  P.  M.  Tell,  Jr..  a  release  of  the 
▼endor's  Hen  on  said  008  acres  of  land,  which 
said  r^ease,  among  other  things,  has  the 
fbUowlnff  recitals  and  proTisions:  'And 
whereas,  as  a  part  consideration  for  said 
land,  the  said  P.  R.  Yell  &  Bro.  did  execute 
and  deliver  to  the  said  L.  A.  KUUan  and 
L.  M.  KUllan  three  certain  promissory  notes, 
bearing  even  date  with  said  deed,  and  paya- 
ble to  L  A.  Kllllan  and  L.  H.  KlUfan.  First 
note  on  or  before  1st  day  of  January,  1881. 
Note  No.  2  payable  on  or  before  January  1, 
1892.  Third  and  last  note  payable  on  or 
before  January  1,  1893,  and  a  vendor's  lien 
was  expressly  retained  In  such  deed  to  se- 
cure the  payment  of  said  promissory  notes. 
And  whereas,  said  promissory  notes  have 
been  fully  paid  off  and  discharged  by  P.  M. 
Yell,  Jr..  both  principal  and  Interest  and  at 
the  time  of  tbelr  payment  said  notes  were 
the  property  of  est.  of  J.  L.  Irion,  deceased. 
Now,  therefore,  know  all  men  by  these  pres- 
ents, that  J.  W.  Irlon,  Independent  execu- 
tor under  the  will  of  J.  L.  Irlon,  deceased, 
of  the  county  of  Tarrant  and  state  of  Tex- 
as, for  and  In  consideration  of  the  premises 
and  the  full  and  final  payment  of  said  notes, 


have  remised,  release^  quit-claimed,  dis- 
charged and  acquitted,  and  h^  theae  presents 
do  remise,  release,  quit-claim,  discharge  and 
acquit  unto  the  said  P.  M.  Yell,  his  heirs 
and  as^ns,  the  vmdor's  iton  heretofore 
existing  upon  the  land  and  premises  afore- 
said.' 

"(24)  Since  the  payment  of  said  notes  by 
P.  H.  Tell,  Jr.,  and  the  transfer  thereof  to 
him,  as  aftiEesald,  lie  has  been  the  sole  own- 
er thereof. 

"(25)  Prior  to  the  transfer  and  dtiivery 
of  said  notes,  J.  W.  Irion  wrote  P.  M.  Tell 
and  also  P.  B.  Tell  and  Mary  D.  Trtl,  that 
inasmuch  as  the  said  Maty  D.  Tell  and  P. 
B.  Tell  agreed  to  pay  compound  interest  by 
signing  the  trust  deed,  it  must  not  be  un- 
derstood lhat  he  (Irlo«4  was  expecting  to 
reZeaae  them  from  their  said  obligation  and 
deed  of  trust  Irion  stated  to  said  parties 
In  the  same  connection  that  be  would  en- 
deavor to  enforce  said  trust  deed. 

"(28)  On  October  13,  1905,  the  only  pay- 
ments made  on  the  indebtedness  described  In 
the  trtuit  deed  were  the  principals  of  said 
two  notes  and  simple  interest  thereon  to 
AprU  16,  1905.  paid  by  P.  M.  Yell,  Jr.,  as 
aforesaid,  and  on  the  said  13th  day  of  Octo- 
ber, 1900,  the  said  Irion  advertised  for  sale 
on  Tuesday,  November  7,  1905,  at  Conroe, 
Montgomery  ooun^,  Texas,  the  land  describ- 
ed In  the  trust  deed,  reciting  In  the  adver- 
tisement and  notices  of  sale  that  the  sale 
would  be  made  to  pay  the  difference  be- 
tween the  simple  Interest  due  on  the  princi- 
pals of  said  two  notes  and  compound  inter- 
est as  provided  for  by  said  deed  of  trust 
and  reciting  that  said  difference  then  amount- 
ed to  the  sum  of  $1,015^  The  notices 
of  sale  were  duly  posted  as  provided  for  In 
the  trust  deed,  and  a  cc^y  thereof  was  also 
inserted  In  the  Conroe  Saxon,  a  weekly 
newspaper  published  in  Conroe;  said  notice 
being  published  In  the  issues  of  October  13, 
October  20,  October  27,  and  November  8,  1905, 
of  said  paper.  For  said  publication  J.W.  Iri-. 
on  paid  the  publisher  of  said  newspaper  tbe 
sum  of  $10. 

"(27)  On  November  6^  1908.  J.  W.  Irion 
left  Ft  Worth,  Texas,  and  went  to  Conroe, 
Texas,  for  the  purpose  of  selling  said  land 
under  the  tmst  deed  on  the  following  day, 
and  reached  Conroe  November  7,  1906.  Aft- 
er arriving  at  Conroe  and  before  sale  could 
be  made  of  said  land,  Irion  was  served  with 
an  injunction  Issued  in  this  cause  prohibit- 
ing said  sale,  and  on  account  of  said  Injunc- 
tion the  sale  was  not  made. 

"(28)  On  November  ^  1905,  Mary  D.  Tell 
filed  her  sworn  original  petition  In  this 
cause,  in  which  she  complained  of  J.  W. 
Irlon  Individually  and  as  independent  ex- 
ecutor of  the  estate  of  J.  L.  Irion,  deceased, 
and  as  substitute  trustee  In  the  trust  deed 
hereinbefore  mentioned,  and  among  other 
things  prayed  for  an  Injunction  to  restrain 
the  sale  by  Irion  of  the  two  tracts  of  land 
in  controversy,  which  she  alleged  he  was 
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midertafcliig  to  mafc^,  rtnlmlng  the  rICht  to 
make  sale  to  pay  cos^nnd  Inteieet;  and 
said  origlDal  petition  had  Indoned  tiiereon 
the  flat  of  judge  of  the  district  court  of  the 
Slxty-Flxst'jn^cUl  district  of  Tens,  order- 
ing the  InJunctKm  as  prayed  fOr  therein, 
and  which  said  injunction  was  Issned  on 
the  6Ui  of  November,  1900,  and  serred  on 
J.  W.  Irion  on  Novanber  7,  lOOSt  in  the  town 
of  Conroft  Said  writ  of  Injunction  com* 
manded  said  Irion  to  refrain  from  making 
the  sale  of  the  lands  described  in' said  trust 
deed  under  aathorlty  of  said  trnst  deed,  and 
from  proceeding  to  do  any  otiwr  or  fortlier 
act,  and  from  ezerdshig  any  otlier  aathoi^ 
Ity  under  said  trust  deed,  and  from  sdllng 
or  att«nptlng  to  sell  said  lands  or  any  part 
thereof  until  further  order  of  the  district 
court  of  Montgomery  county,  fDszas. 

"(20)  On  November  27,  190S,  said  Irion 
in  the  capacities  In  whlA  be  was  sued, 
filed  his  motion  to  dissolve  said  Injunction. 
Said  motion  was  set  down  for  hearing.  In 
chambers  on  Deconber  11,  1906,  and  the 
plalntiCT,  Kfory  D.  Tell,  was  notified,  and  on 
said  nth  day  of  December,  1906.  both  the 
plalntllf,  Bfary  D.  Tell,  and  the  defendant, 
J.  W.  Irion,  being  represented  by  their  re- 
spective counsel,  argument  was  heard  on 
said  motion,  and  on  the  same  day  the  said 
motion  was  overruled  and  refused  by  this 
court  Said  Injunction  has  remained  In 
force  to  tlie  present  time. 

**&0H  In  making  the  trip  from  Ft  Worth 
to  Gonroe  and  return  for  the  purpose  of  mak- 
ing sale  under  said  trost  deed,  the  said  J. 
W.  Irion  paid  expenses  amounting  to  $17.80, 
as  Itonlzed  In  his  {Oeadings,  and  lost  86 
hours  time  ot  the  reasonable  value  of  $37.60, 
and  ptioT  to  advertising  said  sale,  the  said 
Irion,  as  ezecntor,  requested  himself  as 
trustee  to  make  tlie  sale. 

*'(81}  On  September  1,  1905,  Mary  D.  Tell 
conveyed  to  Luclle  Tell,  Blanche  Tell,  and 
Leo  Tell  tract  of  laud  Nft  1,  described  In 
'  the  trust  deed,  for  a  recited  consideration 
<tt  $10  and  other  valuable  CDnsideratlons. 
Said  Lucile,  Bhinche,  and  Leo  Tell  are  daugh- 
ters of  P.  R.  Tell.  P.  H.  Tell  and  P.  R 
Tell  are  sons  of  Mary  D.  Tell. 

•*(32)  P.  M.  Tell,  P.  R.  Tell,  Luclle  Tell. 
Blanche  Tell,  end  IjOo  Tell  were  made  par- 
ties to  this  suit  by  the  first  amended  answer 
of  J.  W.  Irion,  filed  herein  April  18^  1905, 
and  each  of  said  parties  were  either  forth- 
with served  with  citation,  or  dnly  entered 
appearance  herein. 

"(33)  On  the  27th  of  March,  IOCS,  Mary  D. 
Tell  died  Intestate  in  Montgomery  county. 
Texas,  and  on  the  23d  of  July,  190S,  P.  M. 
Tell  filed  his  petition  In  the  connty  court 
of  Montgomery  county,  Texas,  setting  forth 
the  death  of  Mary  D.  Yell,  and  that  at  and 
before  ber  death  she  was  plaintiff  In  this 
9u\t,  and  setting  out  the  (rtijecta  of  the  suit, 
and  ailing  the  necessity  that  a  represent- 
ative should  be  ai^lnted  for  bet  to  take 
tac  place  as  platntiCF  in  the  suit  and  to  col- 


lect and  wind  up  the  estate.  On  said  petl- 
tlon  citatloD  wai  dnly  Issued  and  on  Angnst 
19,  190B.  P.  M.  Tell  was  appointed  adminis- 
trator of  said  estate  and  his  bostd  fixed  at 
$4,000.  He  qualified  oa  said  last-named 
date,  and  letters  of  admintetratlon  were  Is- 
sued to  lilm.  No  debts  or  claims  of  any 
kind  against  said  estate  had  beoi  present- 
ed to  said  administrator,  ^e  assets  of 
Mary  D.  Yell  consist  of  314  acres  of  land 
and  one  cow.  The  land  la  worth  $6  per 
acre  and  Is  that  i>ortlon  of  tract  No.  2  de- 
scribed In  the  trust  deed  after  taking  there- 
from the  2f)0  acres  P.  R.  Yell  homestead,  as 
mentioned  in  aatd  trust  deed. 

"(34)  On  January  14,  1900,  P.  M.  Tell  as 
administrator  of  the  estate  of  Mary  D. 
Tell,  deceased,  made  himself  party  plaintlfr. 
and  filed  his  pleadings,  setting  up  the  death 
of  Mary  D.  Yell,  his  appointment  as  ad- 
ministrator, the  condition  of  her  estate,  and 
alleging  that  on  account  of  the  death  of  the 
said  Mary  D.  Yell,  the  power  of  sale,  If  any 
ever  existed  under  the  trust  deed,  was  revok- 
ed, and  prayed  for  the  relief  as  prayed  for  by 
plaintiff  in  her  petition  herein. 

"(35)  On  the  17th  day  of  December,  1805. 
and  at  all  times  thereafter,  F.  M.  Yell  was 
solvent  and  If  he  had  be&i  liable,  either 
Individually  or  as  a  member  of  the  firm  of 
Percy  R.  Yell  &.  Bro.,  for  the  payment  of 
oompound  Interest  on  the  notes  described  In 
the  trust  deed,  the  same  could  have  been 
collected  from  him  under  execution. 

"(36)  On  December  17,  1896,  and  at  all 
times  thereafter,  the  603  acres  of  land  for 
which  the  two  notes  described  In  the  trust 
deed  had  been  executed,  was  of  the  fair 
market  value  of  at  least  $6  per  acre,  and  on 
said  December  17,  1896,  no  part  of  the  pnr- 
I  chase  price  of  the  said  506  acres  of  land  re* 
malned  unpaid  save  and  except  the  two 
notes  described  in  the  trust  deed;  the  bal- 
ance of  said  purchase  money  having  thereto- 
fore t>een  paid  from  the  proceeds  of  the 
sale  of  timber  on  the  said  508  acres  of  land. 
In  April,  1906.  when  P.  M.  TeU  took  up 
said  two  notes  and  secured  the  release  of  the 
vendor's  iSea  uptm  said  508  acres  of  land, 
said  land  was  of  the  tail  market  nine  of 
$6  par  acre." 

These  conclusions  of  fact  are  followed  by 
a  conclusion  of  law  to  the  ^ect,  In  sab- 
stance,  that  X  W.  Irion  as  substitute  trus- 
tee had  no  authority  to  make  the  sale.  Sev- 
eral facto  and  groups  of  fiicts  are  urged  in 
the  petitlw  as  grounds  for  the  relief  pric- 
ed for,  but  as  there  are  no  intimations  In 
the  conclusions  of  law  as  to  which  of  these 
grounds  were  sustained  by  the  trial  court  as 
a  basis  <a  the  judgment  appelant  in  bis 
brief  taas  token  the  burden  of  showing  that 
up<m  none  of  them  can  On  judgment  be  sus- 
toined.  If  It  can  be  sustained  on  any  one 
of  the  grounds  urged,  the  judgment  should 
be  affirmed  (unless  reversed  for  material 
error  of  procedure),  whether  the  trial  court 
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bued  his  eonchulons  on  anch  gromids  or 
not  Tbto  Is  tiie  Tiew  properly  taken  by 
eounsel  for  all  pardea  In  ^paring  tfadr 
briefs. 

The  Jndgmait  In  onr  opinion  must  be  sns- 
tftlned  upon  tbree  separate  grounda  urged 
In  tbe  petition  and  anpported  by  the  facts 
ms  found  by  the  trial  court,  and  a  discus- 
sion of  Uiese  grounds,  without  separate  dls- 
-raaslon  of  each  of  the  several  andgnments 
of  error,  will  be  sufficient  to  show  onr  con- 
<dnaloos  In  the  disposition  at  this  lytpeal. 

We  cannot  agree  with  counsel  for  appel- 
lant that  the  deed  of  trust  signed  by  Bfrs. 
Ydl  and  P.  R.  Tell,  all  the  material  portions 
of  which  are  set  out  In  the  findings  of  fiict, 
imposed  no  obligation  upon  P.  R.  Ydl  to 
pay  either  the  notes  or  Qie  compound  in- 
terest therein  contracted  for,  or  that  it  would 
bare  Imposed  no  such  (A>IIgatlon  upon  P.  B. 
Tell  &  Bra  or  P.  M.  TeU  If  It  had  been  sign- 
ed by  tbem.  It  is,  true  that  thwe  are  no 
words  In  this  Instrument  directly  Imposing 
this  (AUgatlon ;  and  no  express  and  specific 
promise  on  th^  part,  contained  in  tbe  body 
of  tiie  Instrument,  to  pay  anything;  stUI, 
we  think.  It  is  a  Mr  construction  of  the  In- 
stmment  that  P.  B.  TeU  undertook,  In  con- 
flddoratlon  of  the  extension  of  time,  to  pay 
the  notes,  together  with  the  compound  In- 
terest, and  Mrs.  TeU  undertofft  that  her  land 
«faonld  be  made  liable  In  the  event  he  failed 
to  do  so  within  tbe  two  years.  In  signing 
the  Instrumoit  P.  B.  TeU  assumed  this  ob- 
ligation and  the  same  oUigatton  would  have 
been  assumed  by  the  firm  of  P.  B.  TeU  & 
Bro.  and  P.  H.  Tell  if  they  had  signed.  This 
IB  the  essential  distinction  between  this  case 
■and  the  case  of  HIU  t.  Smith,  21  How. 
283,  16  L.  Ed.  113,  dted  by  appellant.  This 
Is,  we  think,  the  construction  i^aced  upon 
the  contract  by  the  parties  themselTeB.  P. 
M.  Tdl  claimed  the  right  to  pay  off  tbe 
notes,  with  rimple  Interest  only,  on  the 
ground  that  he  had  not  signed  the  deed  of 
trust  and  thertfwe  was  not  bound  to  pay  the 
componnd  Interest  Appellant  acquiesced  In 
this  Tiew,  but  insisted  upon  his  rUCbt  to  hold 
both  Mrs.  Tell  and  P.  B.  Tell  upon  the  ob- 
ligations of  the  deed  of  trust  for  the  pay- 
ment of  the  compound  interest  Clearly  P. 
B.  Tdl  could  not  have  been  held  for  pay- 
meat  of  the  compound  Interest  unless  he  was 
twmid  1^  tbe  terms  of  tho  deed  of  trust, 
idLldi  be  bad  signed,  to  do  so. 

In  Uils  Tiew  of  the  cas^  at  least  as  to  P. 
B.  Tell,  Ifrs.  TeU's  land  was  surety.  He 
agreed  to  pay  the  debt  Including  componnd 
Interest,  and  Mrs.  TeU  agreed  that  her  land 
afaonld  be  made  liable  if  he  did  not  If  suit 
bad  been  broni^t  to  foreclose  this  deed  of 
trust,  Mrs.  T^  ooald  bsTo  had  P.  B.  TeU 
brought  m  as  a  part7i  and  would,  upon  ap- 
propriate pleadings,  ttave  been  oitltled  to 
Judgment  ovvt  against  him  as  principal  for 
tbe  amoont  adjudged  against  her,  and  the 
same  would  have  been  secured  by  the  ven- 
dor's lien  upon  his  interest  tn  the  land  for 


whUSx  the  notes  were  glvm  componnd 
Interest  tben  agreed  to  be  paid  tqr  T^ 
would  have  Iwen  part  and  parccA  of  the 
purchase-monegr  debt  evidenced  by  the  notes. 

It  loi^cally  follows  that  when  appellant  ac- 
cepted from  P.  M.  T^  the  amount  of  prin- 
dpBl  and  dmple  interest  in  foil  payment 
and  satisfaction  of  the  notes  and  the  ven- 
dor's Uen,  and  transferred  and  assigned  the 
notes  to  him,  and  dlsdia^ed  the  vendor's 
Uen,  or  transferred  the  notes  and  Uen  to  him, 
whatever  be  the  effect  of  this  transaction,  be 
thereby  released  P.  B.  TeU's  Interest  in  the 
land  from  any  farther  llabUlty  for  the  pay- 
ment of  the  componnd  Interest  whlcb  he  bad 
agreed  to  pay.  This  discharge  and  release 
of  the  principal  without  Mrs.  TeU's  consent 
dls(diai^;ed  and  released  her  land,  the  surety, 
from  the  deed  of  trust 

It  Is  true  Uiat  as  found  by  the  court,  ap- 
peUant  wrote  to  Mrs.  TeU  and  P.  R.  TeU 
that  It  must  not  be  undwstood  that  he  was 
expecting  to  release  them  from  the  obliga- 
tions of  the  deed  of  trust  but  the  holdn-  of 
a  ddbt  cannot  avoid  tiie  consequences  ot  his 
release  of  the  principal  without  the  consent 
of  the  suret7,  by  merely  Informing  the  sur^ 
that  he  does  not  Intend  thereby  to  release 
him.  By  snrroidalng  ttie  notes  and  releas- 
ing to  P.  M.  Tdl  tbe  veodor's  Uen  upon  tbe 
entire  land,  appelant  had  idaced  it  out  of 
the  power  of  Mrs.  TeU  to  subject  P.  B.  TeU's 
Interest  in  the  land  to  the  payment  of  this 
compound  Interest  in  <^se  her  land  should 
be  compeUed  to  pay  the  same,  as  is  sought 
to  be  accomplished  by  this  sale.  Therefbre, 
the  land  ot  Mrs.  TeU,  as  surety,  was  re- 
leased from  the  deed  of  trust 

In  1902  the  deed  of  trust  executed  In  1899, 
bad  never  been  recorded,  and  no  attuiwC 
bad  ever  bem  made  1^  J.  L.  Irion  to  coHeet 
from  any  one  tbe  compound  interest  therein 
provided  for.  It  had  not  been  signed  by 
either  P.  M.  TeU  or  ttie  firm  of  P.  B.  T^  A 
Bro.,  as  bad  been  clearly  contemplated.  In 
this  condltl<»i  J.  In  Irion  desired  an  admowl- 
edgment  and  affirmation  of  tbe  deed  of  trust 
l^Mrs.  TeU,  tbns  avoiding  any  defense  onber 
part  baaed  upon  the  fact  that  It  had  not  been 
signed  by  P.  M.  TeU  or  P.  B.TeU  &Bro.,  or 
growing  oat  of  apparmt  laches.  At  any  rate, 
such  acknowledgmoit  and  affirmation  of  the 
deed  of  trust  br  Mrs.  Tdl  was  of  benefit  to  J.  L. 
Irion.  This  acimowledgment  and  affinnaUoo 
by  Mn.  Tdl  was  fn^iared  1^  J.  L.  Irion 
for  his  own  ben^t  and  any  ambiguous  re- 
pressions therein  must  be  tokm  most  strong- 
ly againrt  him.  Thla  paper  Is  set  out  in  full 
in  the  conclusions  of  fact  It  expressed  the 
agreement  of  the  parties  with  respect  to  the 
mattera  thoein  set  out  By  it  Mrs.  TeU 
acknowledged  tlut  both  of  tbe  notes  describ- 
ed In  the  deed  of  trust  and  to  secure  the 
paymoit  ot  which  the  deed  of  trust  was 
given,  are  Just  due  and  unpaid  (exc^  a 
credit  mentioned)  and  that  "in  <nder  to  se- 
cnre  tbe  payment  of  eodi  of  said  notes  ac- 
cording to  th^  fac^  tenor  and  effect**  the 
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deed  of  trust  Is  rerlred,  renewed,  and  rein- 
stated. It  mast  be  remembered  that  the 
deed  <a  trust  was  glrai  to  secore  the  pajrt 
ment  of  the  notes,  according  to  their  face, 
tenor,  and  effect,  and.  In  addition,  to  secnre 
the  paymmt  ixt  compound  bitwest  aftw  Its 
execution.  This  Instnunent  last  refttred  to 
rerlveB,  renews,  and  reinstates  the  deed  of 
tmat,  only  as  secari^  for  the  notes  accord' 
Ins  to  their  face^  tenw*  and  efEect,  and'  not 
for  the  compound  Intwest  sot  embraced  In 
the  notes.  It  most  be  takoi  that  tUa  tras 
the  acreonent,  and  that  J.  I*  Irion,  in  ordo* 
to  procure  this  acknowledgment  1>7  Mrs. 
T^,  and  in  consideration  thereof,  gave  op 
his  daSm  to  the  security  of  the  deed  of  trust 
for  the  compound  Interest  pn^blf  of  doubt- 
ful Talldlt7,  or  considered  of  doubtful  ralld- 
ity,  on  account  of  the  failure  of  P.  If.  Tell 
and  P.  R.  Tdl  ft  Bro.  to  Mgn.  It  la  algnlfi- 
cant  In  this  connection  that  althon^  tills 
deed  of  trust  wsb  caecoted  in  18B6  and  J.  L. 
Irl<m  lived  until  1801,  he  never  at  any  time 
made  any  demand  on  anybody  for  this  com- 
pound Interest,  and  the  deed  of  trust  was 
not  recorded  until  this  r«iewal  was  executed. 
This  written  adcnowledgmen^  It  Is  true,  con- 
tains the  farther  etlpulatlon  that  the  deed 
of  tmat  should  be  as  valid  and  binding  cm 
Mrs.  Tell  as  it  was  on  the  day  of  ita  date^ 
but  this  does  not,  we  think  have  the  effect 
of  destroying  the  eSTect  <^  the  language 
whereby  It  Is  renewed  only  for  the  security 
of  the  notea^  according  to  thtir  face^  tenor, 
and  effect,  without  the  compound  Interest 
This  last  stipulation  must  be  taken  to  mean 
that  the  deed  of  trust  Is  to  be  so  valid  and 
binding  for  the  purpose  to  which  it  is  limit- 
ed In  the  renewal  and  not  to  extend  that 
purpose  or  destroy  the  limitation.  Having 
procured  tbto  Indorsement  <m  the  deed  of 
trust,  J.  I*.  Irion  is  bound  hy  ita  stlpula- 
tions^  which  had  the  eflFect  to  release  the 
deed  of  trust  as  a  security  for  the  annpound 
Interest.  The  notes  having  been  fully  paid 
the  deed  of  trust  was  satisfied,  and  the  trus- 
tee had  no  poww  to  aelL 

By  the  terms  of  the  deed  of  trust  It  Is 
provided  that  the  trustee  (or  substitute  trus- 
tee) was  empowered,  and  It  Is  made  his  duty, 
In  case  of  default,  to  sell  the  property  "at 
the  request  of  JT.  I*.  Irion,  his  heirs,  exeea- 
tors,  administrators,  assl^is,  or  the  holder 
and  owner  of  said  two  |600  noteSt"  etc.  This 
language  cannot  be  construed  to  mean  that 
If  J.  L.  Irion  had  asrigned  the  notes,  the 
trustee  would  have  been  required  to  fore- 
close the  deed  of  truat  t^^  sal^  at  the  request 
of  either  J.  L.  Irion  or  his  assignee,  the 
legal  ownn-  and  hold«  of  the  notes,  or  that 
atter  the  transfer  ot  the  notes  to  his  execu- 
tor, the  trustee  could  be  teqidred  to  sdl  at 
the  request  ^ther  of  the  executor  <v  such 
legal  ownw  and  holda*.  Buch  construction 
would  authorise  elthw  J.  L.  Irion  in  the  first 
Instances  or  his  executor  In  the  second,  if 
the  notM  had  t>een  aaalgned,  to  have  a  fore- 
rlosnre  of  the  deed  of  trust;  against  tiie 


wishes  of  such  assignee,  the  only  person 
having  any  Interest  then^-  The  langnago 
ntferred  to  must  be  construed  to  mean  that 
npon  transfer  of  the  notes,  the  legal  owner 
and  holdor  alraie  had  authority  to  request 
the  trustee  to  seU. 

At  thft  time  J.  W.  Iritm,  as  oecntor,  re- 
quested hims^  as  substitute  trustee  to 
make  this  sale^  he  had  transferred  and  as- 
signed Oiese  notes  to  P.  M.  T^,  who  was 
the  I«cal  owner  and  header  thereof,  in  so  far 
as  thetr  were  not  fully  paid  At  any  rate^ 
J.  W.  Irfon,  as  executor,  hajl  no  longer  any 
Interest  In  the  notes.  The  ris^it  to  request 
the  trustee  to  sell  is  givoi,  not  to  the  as- 
signee or  the  l^ial  ownw  and  holdw  of  the 
deed  trust  in  whl4ih  alone  is  there  any 
obligation  to  pay  the  compound  interest^ 
but  of  the  notes,  wlilch  carry  no  such  obli- 
gation. Mrs.  had  the  right  to  Impoao 
sudi  omdltlons  as  she  chose  npon  the  trus- 
tee, and  such  conditions  must  be  strictly 
(A»served  ]n  making  soch  sal&  These  con- 
ditions cannot  be  disregarded  becauae  it  has 
become  impossible  by  the  payment  (tf  the 
notes  to  comply  with  than.  It  may  be  that 
tlie  notes  having  beat  fUlly  paid  are  dead 
and  tliere  cannot  be  a  legal  owner  and  holder 
of  theuL  Thla  cannot  Iiave  the  effect  of 
authorlalag  a  sale  at  the  request  of  appd- 
lee,  after  he  had  parted  with  the  notes,  for 
the  sufficient  reason  that  the  grantor  In  tb» 
deed  of  trust  had  not  so  agreed  On  this 
ground  also  we  think  that  the  sutMtltute 
trustee  was  without  authority  to  make  th» 
sale  and  was  properly  oijolned  from  do- 
ing so. 

We  suggest  furthw,  although  it  is  not  nee- 
essary  to  decide  the  question,  that  when  J. 
W.  Irion  was  appointed  Ind^poident  executor 
of  J.  L.  Irion  his  authority  aa  substitute 
tmstee  under  the  appointment  of  J.  L.  Irion 
ceased.  It  was  the  intent  and  purpose  ot 
the  deed  of  trust  that  In  the  event  of  dtfault 
some  disinterested  and  impartial  persMi 
should  exercise  the  power  of'  sale  conferred, 
and  this  purpose  could  not  be  thwarted  by 
an  assignment  of  the  isbt  by  the  original 
holder  to  the  trustee  after  the  ececutlon 
of  the  deed  of  trust,  thus  nuddng  the  InstrUp 
ment  a  mNtgf^  with  a  power  of  sale  In  the 
mortgagee.  Any  other  construction  would 
render  wholly  nugatory  in  such  case  the  pn^ 
vision  authorising  the  trustee  his  sal>> 
stltnte  to  sell  <mly  upon  request  of  the  legal 
owner  ftnd  holder  of  tiie  d^t 

It  win  only  be  necessary  to  briefly  refar 
to  other  assls^mifflits  ot  error  with  regard  to 
the  admission  ot  evidaee.  The  testimony 
of  Mrs.  Tell,  taken  by  d^osltiMi,  as  to  her 
understanding  that  the  deed  of  truat  was  In- 
tended to  secnre  or  did  secure  only  the  pay- 
ment of  the  notes  with  interest  as  stipulated 
by  them,  should  not  have  been  admitted 
over  the  objectltm  of  app^ant  It  was  not 
shown  or  claimed  that  J,  Ij.  Irion  was  to 
any  extent  re^nalble  for  any  such  mistake 
<Hi  her  part    The  deed  of  truat  was  read 
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over  and  explained  b7  the  notary,  wbo  was 
not  in  tills  regard  the  agent  of  Irion,  and  if 
he  waa^  It  does  not  appear  that  he  misrep- 
resented the  ooDtcqits  of  the  instrument 
The  instrument  very  clearly  was  Intended  to 
secure  the  payment  of  compound  Interest 
and  3.  L.  Irion  Is  in  no  way  responsible  for 
any  misunderstanding  Mrs.  Yell  may  bave 
bad  of  Its  meaning.  Nor  was  It  material 
that  Mrs.  Yell  understood  ttiat  P.  M.  Yell 
and  P.  R.  Yell  ft  Bro.  also  were  to  sign  the 
deed  of  trust,  or  that  she  would  not  have 
signed  If  she  bad  known  that  P.  M.  Yell  had 
Tefused  to  sign  the  paper.  There  Is  no  evi- 
denoe  that  tends  to  show  that  there  was 
any  understanding  or  agreement  between 
herself  and  J.  L.  Irion  that  she  was  not*to 
te  bound  unless  P.  M.  Yell  signed  the  instru- 
ment, or  that  he  had  any  knowledge  of  such 
understanding  on  her  part,  or  that  he  was 
ColUy  of  any  mlsr^resentatlon  to  hw  to 
procure  her  signature.  Campbell  Pub.  Co. 
T.  Powell,  78  Tex.  81,  14  S.  W.  245  ;  Gatiing 
T.  San  Aagusttne  Co.,  25  Tex.  Clr.  App.  2S3, 
ei  S.  W.  432.  This  Is  the  only  evidence 
which  tmOa  txt  support  the  findings  of  the 
trial  court  on  this  point,  and  If  these  find- 
ings, whldi  are  embraced  In  paragraphs  8, 
19,  and  20  of  the  condnslons  of  fact,  were  at 
all  necessary  to  support  the  Judgment  It 
could  not  stand.  It  appears,  however,  from 
what  we  have  said  that  this  error,  which  Is 
made  the  basis  of  the  sixth,  seventh,  eighth, 
ninth,  and  tenth  assignments  at  error,  is  en- 
tirely Immaterial  and  should  not  alfect  the 
Jndgmoit 

We  have  examined  all  the  asalgnmente  of 
error  and  the  several  propositions  ttaoreun* 
der,  and,  with  the  exception  of  those  with 
relations  to  the  admission  of  evidence  re- 
ferred to,  which  are  Immaterial,  th^  are 
severally  overruled. 

We  find  no  error  requiring  a  reversal  of 
the  Judgment  and  It  Is  therefore  affirmed. 

Affirmed. 


8LAYDEN-KIRKSEY  WOOLEN  MILL  v. 
HOUSTON  &  T.  C.  B.  CO. 

<Cotire  of  Civil  Appeals  of  Texas.    Nov.  16, 

T910.) 

CAnsiEBS  (I  197*)— Cabbiaoe  of  Goods— 
LiBH  FOB  FBuaHT—BRroBCEMBNT— Statu* 
TOBT  Sale. 

Under  Rev.  St.  1896,  arts.  327  et  aeo.. 
which  ^vca  common  carriers  the  right  to  aell 
nndaimed  goods  for  freight  charges  after  dne 
adverUaenMnt,  etc,  defendant  sold  certain  goods 
consigned  to,  but  not  accepted  by,  plaiDtiff. 
The  goods  were  caraled  to  the  pcrint  of  destioa- 
tion.  which  was  a  small  town,  but  before  sale 
were  carried  to  a  central  point  and  tliere 
•old.  Feld,  that  the  carrier  did  not  have 
to  sell  the  unclaimed  goods  at  the  destination, 
for  the  statntff,  being  for  the  benefit  of  carriers, 
should  receive  a  liberal  construction  according 
to  Rev.  St  1895,  final  title,  t  3,  and  further, 
nich  construction  would  be  to  the  advantage  of 
the  owner  as  the  goods  would  probably  bring 


the  beat  price  at  the  central  point,  and  any  sur- 
plus, after  iiaying  charges,  goes  to  the  owner. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  900;  Dec.  Dig.  {  197,»] 

Api>eal  from  M<^nnan  County  Court; 
Tom  li.  McGullough,  Judge. 

Action  by  the  Slayden-Klrksey  Woolen 
Mill  against  the  Houston  &  Texas  Central 
Railroad  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Sleeper,  Beaton  ft  Kendall,  for  appel- 
lant Baker,  Botts,  Parker  &  Garwood  and 
A.  P.  McOormlcki  for  appellee. 

JENKINS,  J.  nils  la  an  appeal  from  the 
Judgment  of  the  county  court  of  McLennan 
county  in  a  case  appealed  to  that  court  from 
the  Justice's  court  of  precinct  No.  1,  McLen- 
nan county. 

Appellant  Instituted  the  suit  In  said  Jus- 
tice's court  of  precinct  No.  1,  McLennan 
coimty,  against  ai^tdlee  for  |16830  with  6 
per  cent  per  annum  Interest  thereon  from 
Novonber  IS,  1907,  alleging  that  defendant 
converted  to  its  own  use  certain  goods, 
wares,  and  menOiandlBe  consisting  of  cloth- 
ing, shipped  by  John  Howell  &  Co.  of  Snyder, 
OkL,  to  Slayden-Klrksey  Woolen  MQl  at 
Wao^  Tex.,  over  the  line  ot  appellee's  rail- 
road, on  or  about  April  17,  1907.  Appellee 
admitted  that  the  merchandise  bad  been 
shlnwd  by  John  Howell  &  Co.,  and  trana- 
POTted  by  It,  as  alleged  by  appellant,  and  that 
same  readied  .Waco,  Texn  over  the  line  of 
appellee's  railroad  on  or  about  May  6,  1007, 
and  that  tbweafter  certain  notices  were  mail- 
ed to  appellant  givtaig  notice  of  the  arrival  of 
said  goods  and  that  same  remained  on  hand 
unclaimed  until  November  1%  1007,  when  they 
wen  forwarded  to  the  unclaimed  warehouse 
of  appellee  at  Houston,  Tez.,  and  there  duly 
sold  after  advwtlsement;  according  to  law, 
for  pBym«it  Of  freight  charges.  The  pro- 
ceeds of  said  salfl^  amounting  to  981.9S,  were 
tendered  to  app^ant  and  refused.  Judg- 
ment was  rendered  In  said  Justices  court 
that  plaintiff  recover  nothing,  and  the  cause 
was  regularly  appealed  to  the  county  court 
of  McLennan  county.  Upon  trial  In  said 
county  court,  upon  an  agreed  statement  of 
facts,  without  a  Jnxy,  the  Judge  ot  said  court 
rendered  a  Judfpnent  that  plaintiff  recovw 
nothing,  from  which  judgment  this  appeal  Is 
prosecuted. 

An>ellant  assigns  error  as  follows:  "The 
court  erred  In  giving  judgment  for  defendant 
and  not  giving  judgmoit  for  plaintiff  for 
$168.80  with  0  per  cent  per  snnnm  Interest 
from  November  1%  1907,  tor  the  reason  that 
defatdant  had  no  right  to  renusm  said  goods 
to  Houston,  Tex.,  and  there  sdl  them  for 
freight  charges,  but  It  was  the  duty  of  de- 
fendant, under  the  law,  If  it  desired  to  sell 
said  goods  to  pay  the  freight  chai^,  under 
the  statutes  to  advotlse  and  sell  same  at 
Waco,  Id  McLennan  county,  and  the  removal 
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of  said  goods  to  Houston  and  advertising 
and  selling  same  there  to  pay  the  freight,  con- 
stituted a  conversion  thereof  by  the  defend- 
ant, and  rendered  It.  liable  to  plaintiff  for 
the  value  of  said  goods  with  Interest  from 
the  date  of  conversion."  We  overrule  this 
assignment  of  error.  The  law  very  properly 
holds  common  carriers  to  a  high  degree  of 
responsibility  as  to  goods  received  by  them 
for  carriage,  so  that  any  such  intentional 
deviation  from  the  contract  as  would  be 
tantamount  to  an  assertion  of  the  right  of 
dominion  over  the  property  inconsistent  with 
the  right  of  ownership  In  the  consignee  will 
amount  to  a  conversion.  But  In  this  case 
the  contract  of  carriage  had  been  fully  per- 
formed, the  goods  had  been  delivered  at 
their  point  of  destination,  and  the  consignee 
had  failed  to  pay  the  freight  on  them  and 
take  them  out  of  the  depot.  Thereupon  the 
statute  gave  the  railroad  company  authority 
to  sell  said  goods  for  the  purpose  of  paying 
the  freight  and  storage  cbarsea.  Rev.  St 
1895,  arts.  327  et  seq. 

This  right  Is  conceded  by  appellant^  but 
the  contention  Is  that  the  said  statute  gave 
the  right  to  make  such  sale  at  Waco,  and 
not  elsewhere,  and  that  the  sale  of  said 
goods  at  Houston  amounted  to  a  conversion. 
The  statute  Is  silent  as  to  the  place  of  sale. 
We  can  get  no  assistance  In  this  matter  from 
the  common  law,  for  the  reason  that  no 
right  of  sale,  except  by  foreclosure  proceed- 
ings, existed  at  common  law.  It  will  be  ot>- 
served  that  appellee  literally  complied  with 
the  letter  of  the  statute;  that  is  to  say,  it 
conveyed  the  freight  to  Its  destination,  a 
point  in  this  state,  such  freight  remained 
uDclaUned  In  the  depot  at  the  point  of  desti- 
nation for  the  space  ot  three  months,  the 
owner  failed  within  that  time  to  pay  the 
proper  charges  against  the  same,  and  there- 
after the  appellee  sold  the  same  at  auction 
In  the  manner  provided  by  law,  after  giving 
the  proper  notice  In  the  county  where  the 
sale  was  to  be  made,  to  wit.  In  Harris  coun- 
ty, the  goods  having  been  transported  to 
that  county  after  the  expiration  of  the 
three  months  required  by  law  for  them  to 
have  been  kept  in  the  depot  at  Waco.  To 
hold  that  the  appellee  had  no  right  to  take 
these  goods  to  Houston  for  the  purpose  of 
sale  would  be  to  read  Into  the  statute  some- 
thing that  the  Legislature  did  not  put  there- 
in, to  wit,  that  the  sale  must  be  made  at 
the  point  of  destination.  Perhaps  the  fail- 
ure to  require  goods  to  be  sold  for  freight 
charges  at  the  point  of  destination  was  sup- 
posed to  be  in  the  interest  of  the  consignee, 
as  the  price  that  goods  would  bring  at  small 
stations  might  frequently  be  totally  inade- 
quate. But  howevOT  this  may  be,  we  must 
look  at  this. statute  from  another  standpoint, 
and  that  is,  It  was  enacted  for  the  benefit  of 
common  carriers,  to  enable  them,  by  a  com- 
paratively speedy  and  inexpensive  method. 


to  collect  freight  charges  when  the  owner  of 
goods  had  failed  or  refused  to  pay  the  same; 
and  the  statute  should  be  given  a  liberal  con- 
struction In  order  that  it  may  be  made  to 
accomplish  the  purpose  for  which  It  was 
acted.  Rev.  St  final  title,  |  3.  By  concen- 
trating unclaimed  freight  at  some  city  on 
its  line,  a  railroad  company  might  be  able  to 
sell  such  freight  at  less  cost  and  for  a  bet- 
ter price,  which,  while  incidentally  inuring 
to  the  benefit  ot  the  owners  of  such  goods, 
should  they  claim  the  surplus  of  the  pro- 
ceeds within  five  years,  would  more  surely 
enable  the  carrier  to  realize  enough  from 
such  sales  to  pay  the  freight  charges  due 
and  the  cost  of  the  sales.  The  liability  of 
tfie  carrier  to  the  owner  for  failure  to  se- 
lect a  proper  place  for  such  sale  Is  not  in 
issue  in  this  case- 
Finding  no  mor  in  the  action  of  the  court 
below,  the  Judgment  of  said  court  la  afflzmed. 
Affirmed. 


KINCHEDW>B  IRRIGATING  CO.  v.  HAHX 
BROS.  &  CO. 

(Court  of  OivU  Aroeals  of  Texas.  Nov.  2, 1910. 
B^.iiMiri«ig  ]>enied  Nov.  SO,  1910l) 

1.  XjAVDLOm  AND  '  TENANT  ({  48*)— LEASB— 

Bbeach  or  GoNTRAOT— Lanoiabd'b  Liabxe.- 

TTT— OWREBSHIP  OT  LAND  LKABED. 

If  defmdant  rented  land  to  plaintiff  agree- 
ing to  furnish  seed  and  water,  it  wonld  be  liable 
for  damages  for  breach  of  Its  agreement,  wheth- 
er the  land  leased  belonged  to  it  or  not. 

IBi.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  f  4a*] 

2.  COBPOKATIOlfB  (f  425*}^  RCPBEBBNTAnOH 
BT  OFFZOE»— COHTBAOrS  — LU8B»  — BBIOP- 

FEL. 

Plaintiff  contracted  for  the  leasing  of  land 
and  furnishing  of  the  seed,  and  water  tot  Irriga- 
tion, with  t;be  general  manager  of  defendant  irri- 
eation  company,  who  was  at  the  time  generally 
known  as  such,  and  bad  authority  to  make  such 
a  contract  for  defendant.  The  contract  was  on 
one  of  defendant's  blank  forms,  was  executed  In 
its  office  where  its  books,  maps,  and  contracts 
were  kept,  and  defendant's  map  was  used  to  des- 
ignate the  land  rented.  The  manager  did  not 
atate  at  the  time  that  the  land  was  owned  by, 
and  that  he  represented,  a  "Farms"  company, 
and  not  defendant.  The  water  and  seed  rice 
was  fomisbed  for  the  land  by  defendant,  and  its 
agent  collected  from  plaintiff  a  part  of  the  rice 
as  rent,  pat  It  in  sacks  belonging  to  defendant, 
and  stored  it  in  its  warehouse,  and  defendant's 
general  manager,  after  the  payment  of  the  rent, 
agreed  that  defendant  would  pay  plaintiff  dam- 
ages resulting  from  Its  failure  to  furnish  water. 
The  general  manager  who  made  the  contract 
with  plaintiff  was  not  known  as  manager  of  the 
"Farms"  company,  another  having  act^  and  be- 
ing recognized  as  such.  Beld,  that  defendant 
was  estopped  from  denying  that  the  contract 
was  executed  for  it  by  its  general  manager. 

[Ed.  Note.— For  other  cases,  see  Oorporations. 
Dec.  Dig.  8  425.*]  »» 

3.  BvioENCB  (S  472*)— Opinion  Bvidbncx— 
Conclusions  of  Witness. 

Where  in  an  action  for  breach  of  a  lease 
executed  by  one  who  was  d^endant's  general 

manager,  in  which  defendant  claimed  that  such 
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muMSer  acted  for  another  and  oot  for  It  in 
mating  the  lease,  It  was  admitted  that  he  vaa 
defendant*!  numaser  vbeo  the  lease  was  exe- 
cuted, with  antboritr  to  ezecnte  such  a  lease, 
and  there  was  nothiag  to  pnt  plaintiff  <hi  notice 
that  he  waa  not  acting  fot  defendant,  plaintiff 
was  pnqwrly  allowed  to  testify  that  such  man- 
ager represented  d^endant  in  making  the  lease. 

[Ed.  Mote.— For  other  casM,  see  Brldence, 
Dee.  Dig.  |  472.*] 

4.  Q)KPOUTIOHS  (§  432*)  —  REPBUBITTATIOIT 

BT  BfARAOEK  — LisASB— ADinssion  ov  E}vi- 

In  on  action  for  breach  of  a  contract  to 
lease  land  and  furnish  seed  and  water,  claimed 
to  have  been  made  by  defendant's  general  man- 
ager for  defendant,  which  defendant  denied  and 
claimed  that  such  manager  was  acting  for  an- 
other, plaintiff  could  testify  that  the  manager 
agreed  to  furnish  seed,  and  that  Qie  rice  paid  as 
rent  waa  delivered  to  defendant's  teamsters,  and 
hanled  off  In  its  wagons. 

[Ed.  Note.— For  odier  cases,  see  Coteoratlons, 
Dec.  Dig.  i  432.*] 

5.  Etidenob  (I  G12*^Expm  Tistdiokt— 

So  BJECT-MATm— CbOPS. 

Expert  knowledge  is  not  necessary  to  tes- 
tify whether  a  crop  of  rice  was  saffidently  wa- 
tered to  make  it  pn^ily  grow. 

[Ed.  Note.— For  other  eases,  see  XMdence, 
Dec.  Dig.  I  &12.*] 

6.  BVIDBHCB  (I  646*)  —  SbCPSBT  TlBTIlIOHT — 
COUPETKNCT  OF  EXPEBT. 

It  may  be  presumed  that  an  employ^  of  de- 
fendant irrigation  company  in  charge  of  the  dis- 
tiibation  of  water  for  irrigation  had  sufficient 
knowledge  to  know  whether  rice  land  was  ob- 
taining sufficient  water,  and  defendant  should 
not  attack  his  competency  to  so  testify. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  545.*] 

7.  BviDEUCi  a  636*)  — EzpKBT  Testdcont  — 
CoHPiTKnOT  or  Expebt. 

One  who  had  cnltivated  rice  for  three  years, 
and  stated  that  he  knew  a  good  rice  crop  from 
a  poor  one,  was  qualified  to  testify  that  certain 
land  woold  have  yielded  a  certain  number  of 
bags  an  acre  had  it  been  proi>erIy  watered. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  536.*] 

&  AFPEAI.  and  ElBBOB  (|  882*)— ESTOPPBK.  TO 
AlXEOB  EbBOB. 

Appellant  cannot  complain  of  testimony 
brought  out  by  itseir  on  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  8509;  Dec  Dig.  |  882.*] 

9.  Evidence  (f  471<5  —  Opinioh  Evidence— 
Conclusion  of  wxtnebb. 

In  an  action  for  breach  of  a  lease  executed 
to  plaintiff  by  one  who  was  then  defendant's 
general  manager,  but  which  defendant  claimed 
was  not  executed  for  It,  defendant's  agent  tes- 
ti0ed  that  he  was  employed  by  it  to  collect  rent 
and  collected  grain  rent  from  plaintiff's  land: 
the  bags,  in  wliich  It  was  hauled  away  and  stored 
being  marked  "K.  I.  Co.*s  Rice,"  those  being  de- 
fendant's initials.  Held,  that  such  testimony 
was  properly  admitted,  being  of  fact,  and  not 
tlie  conclusions  of  the  witness. 

{EH.  Note.— For  other  esses,  see  Evidence, 
Dec.  Dig.  1  471.*] 

10.  Bvxdencb  <|  471*)— Opinion  Bvidenoe— 
oonci.t7sionb  of  witness. 

Where  rice  collected  as  rent  was  hauled 
away  on  defendant's  wagons,  placed  in  its  ware- 
hoase,  and  marked  by  defendant's  employes 
with  Its  initials,  a  witness  knowing  snch  facts 
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could  testify  that  the  rice  was  delivered  to  de- 
fendant. 

_[E!d.  Note^For  other  cases,  see  Brldence, 
Dec.  Dig.  I  471.*] 

11.  OOBPORATIONB  ({  432*)— Repbesbntation 
BT  Manageb— Admission  of  Evidence. 

In  an  action  for  breach  of  a  lease  claimed 
to  have  been  executed  for  defendant  by  its  man* 
ager,  which  defendant  denied,  it  was  proper  on 
the  cross-examination  of  such  manager,  who 
had  testified  that  he  made  the  contract  for  T. 
and  B.  and  not  for  defendant,  of  wliich  fact 
plaintiff  was  not  informed  when  the  lease  was 
executed,  to  show  that  T.  was  a  stockholder  and 
director  in  defendant  company  In  order  to  show 
that  the  owners  of  t>oth  concerns  were  endeav- 
oring to  shift  lialHlity  under  the  contract  from 
one  to  the  other,  and  as  tending  to  show  that 
fraud  bad  t)een  perpetrated  on  plaintiff  in  exe- 
cuting the  contract. 

[Ed.  Note.— For  other  cases,  see  Oorporatlons, 

Dec.  Dig.  i  432.*] 

12.  GoBPOBATiONS  (j  432*)  —  Bepebsbntation 

BT  MaNAQBB— LBABBB— AOUIBSION  OP  EVI- 
DBNOB. 

In  an  action  fbr  breach  of  a  lease  executed 
with  plaintiff  by  one  who  was  then  defendant's 
general  manager,  but  which  defendant  claimed 
was  not  executed  for  it,  evidence  was  admissible 
aa  tending  to  show  that  the  contract  waa  execut- 
ed for  defendant ;  that  it  was  executed  tn  Its  of- 
fice by  Its  general  manager  and  other  officers 
on  one  of  its  blank  contracts;  that  the  groin 
rent  was  placed  in  defendant's  sacks,  and  stored 
in  its  warehonse ;  and  that,  when  the  lease  was 
demanded,  It  was  not  produced  b7  defendant. 

[Ed.  Note.— For  other  casn,  see  Corporations, 
Dec  Dig.  I  482.*] 

App^  from  District  Conrt,  Wharton  Coun- 
ty; Wells  Thompson,  Judge. 

Action  by  Hahn  Bros.  &  Go.  against  the 
Klncheloe  Irrlgatlnig  Company,  In  which  A. 
W.  Habn  and  another  Intervened.  From  a 
Judgment  for  interveners,  defendant  appeals. 
Affirmed. 

G.  G.  Eelley  and  Proctor,  Vandenberge  & 
Grain,  for  appellant  W.  I*.  Hall  and  John 
E.  Linn,  for  appellees. 

FLT,  J.  This  is  a  suit  for  damages  orig- 
inally instituted  by  appellees  against  appel- 
lant, arising  from  the  breach  of  a  contract 
alleged  to  have  <beeu  made  between  apitellees 
and  appellant,  whereby  the  latter  rented  to 
appellees  for  one  year  360  acres  of  land  to 
be  used  for  raising  rice,  agreeing  to  furnish 
the  necessary  seed  rice  to  properly  plant  the 
same  and  to  furnish  water  In  sufficient  quan- 
tities at  the  proper  times  to  irrigate  the 
360  acres  of  land,  and  tbat  said  contract 
was  breached  by  ai^Uant  falling  and  refus- 
ing to  furnish  tbe  water  as  It  had  contracted, 
by  reason  of  which  breach  of  the  contract 
appellees  were  damaged  In  the  sum  of  $5,902. 
A.  W.  Hahn  and  A.  P.  Habn  Intervened  in 
the  suit,  alleging  that  the  cause  of  action 
bad  t)een  acquired  by  them,  and  that  they 
were  the  true  owners  of  the  same.  The  jury 
returned  a  verdict  In  favor  of  the  interveners 
In  the  sum  of  $4,216.68,  with  6  per  cent  In- 
terrat  from  date,  and  on  that  verdict  tbe 
Judgment  was  rendered.   The  evidence  waa 
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sufficient  to  establiah  that  Peter  Babn,  as  a 
member  of  the  firm  of  Hahn  Bros.  &  Co., 
made  a  contract  with  Frank  M.  Bullock, 
who  was  at  the  time  the  general  manager  of 
appellant,  and  was  generally  known  In  the 
community  as  such,  and  was  clothed  with 
full  authority  to  make  the  contract  that  he 
did  with  appellees.  The  contract  was  enter- 
ed Into  in  the  office  of  appellant,  where  its 
books,  maps,  and  contracts  were  kept  by  its 
chief  officer,  and  a  map  of  appellant's  was 
used  to  designate  the  land  that  appellees 
were  renting,  and  Peter  Hahn  was  not  pon- 
tradicted  In  this  statement:  "He  told  me 
he  would  furnish  the  land  and  the  rice  and 
the  w^ater  for  one-half,  and  then  he  handed 
me  one  of  the  Uank  contracts  of  KIncheloe 
Irrigation  Com[>any,  and  told  me  to  look 
over  it;  and  1  told  him  all  right,  but  that 
I  didn't  care  so  much  a^nt  looking  oyer 
it  if  he  would  just  tell  me  what  he  would  do. 
He  told  me,  and  I  told  bim  I  would  take  the 
land."  Bullock  testified  that  he  did  not  dis- 
close to  appellees  that  he  was  representing 
another  concern  nor  that  It  owned  the  land, 
and  did  not  Inform  them  that  he  was  not 
acting  for  appellant  in  makii^  the  contract 
What  water  was  put  on  the  land  was  fur- 
nished by  appellant.  The  seed  rice  was  fur- 
nished by  it,  and  Burford,  the  agent  of  appel- 
lant, collected  the  rent  from  appellees,  being 
a  part  of  the  rice,  and  put  It  In  sacks  be- 
longing to  appellant  and  stored  It  In  appel- 
lant's warehouse.  After  the  rent  had  been 
paid,  Bullock,  the  manager  of  appellant's 
business,  agreed  that  the  company  would 
pay  appellees  the  damages  resulting  from  the 
failure  to  furnlsdi  the  water  for  the  rice.  In 
the  face  of  this  evidence,  appellant  asked 
the  court  to  Instruct  the  jury  to  return  a 
verdict  for  appellant,  because  there  was  no 
evidence  to  show  any  contract  with  appel- 
lant, which  was  refused,  and  that  refusal  Is 
made  the.  subject  of  the  first  assignment  of 
error.   It  will  not  be  sustained. 

It  would  not  matter  to  whom  tbe  land 
belonged.  If  appellant  rented  It  to  appellees 
and  agreed  to  furnish  seed  and  water,  and 
failed  to  furnish  tbe  water,  and  appellees 
were  damaged  thereby,  appellant  cannot  es- 
cape liability.  No  man  would  be  safe  In 
making  a  contract  with  a  cor[)oratlon  if  tbe 
general  manager,  treasurer,  and  vice  presi- 
dent who  made  the  contract  In  tbe  office  of 
bis  company,  and  while  acting  within  the 
apparent  scope  of  his  powers  can  afterwards 
claim  that,  although  all  the  drcumstances 
would  lead  any  man  to  think  he  was  con- 
tracting with  the  corporation,  he  was  at  that 
particular  time  acting  in  another  capacity. 
Such  shifting  of  character,  office,  or  agency 
might  provoke  mirth  and  elicit  applause  in  a 
comic  opera,  but  cannot  meet  with  the  appro- 
bation of  a  court  of  Justice.  Bullock  was 
clothed  with  authority  to  make  the  contract 
that  he  did  for  appellant,  and  the  testimony 
shows  that  It  profited  by  It,  and  though  Bul- 
lodc  may  have  secretly  Intended  to  claim 


the  contract  as  *^anager  of  the  Farms,**  in- 
stead of  as  "Manager,  Treasurer,  Director, 
and  Vice  President  of  tbe  KIncheloe  Irriga- 
tion Ckunpany,"  appellant  will  be  bound  by 
the  contract  Appellees  know-nothing  about 
tbe  "Manager  of  Farms,"  but  was  led  to  be- 
lieve by  the  acts  and  conduct  of  Biillodc  that 
they  were  contracting  with  the  manager  of 
the  KIncheloe  Irrigation  Company.  Acting 
in  bis  dual  capacity,  If  Bullock,  who  was 
generally  known  as  the  general  .manager  for 
appelant  was  not  acting  for  the  company 
In  whose  office  be  was  doliut  business  and 
whose  contracts  were  exhibited  to  Indicate 
to  appellees  what  would  be  agreed  to,  honesty 
and  good  faith  .would  demand  that  he  should 
have  disclosed  for  whom  be  was  acting.  The 
failure  to  do  so  had  the  effect  of  perpetrating 
a  fraud  upon  appellees,  If  he  had  tbe  secret 
Intention  of  not  making  a  contract  for  ap- 
pellant He  did  not  at  the  time  Intimate 
that  be  was  not  acting  for  appellant  and 
all  of  his  acts  and  those  of  appellant's  other 
agents  afterwards  tended  to  confirm  the 
contract  as  one  with  appellant  That  he 
was  acting  for  tbe  "Farms,"  and  not  the 
"Irrigation  Company,"  was  never  disclosed 
until  It  became  Important  to  defeat  the  claim 
of  appellees.  The  acts  of  Bullock  were  cal- 
culated to,  and  did,  Induce  appellees  to  be- 
lieve that  they  were  contracting  with  appel- 
lant and  this  conduct  continued  all  the  time 
the  contract  was  b^g  performed  and  ap- 
pellant reaped  the  b^efits  of  the  contract 
There  was  no  possible  way  for  appellees  to 
know  that  Bullock  bad  a  secret  agreement 
with  appellant  by  which  be  was  to  use  Its 
office,  its  blank  contracts,  its  rice,  Its  sacks, 
and  that  It  bad  no  interest  in  the  contract 
and  it  cannot  under  such  circumstances  evade 
responsibility  under  the  contract  Tbe  cir- 
cumstances proclaimed  to  the  world  that 
Bullock  was  acting  for  appellant  as  loudly 
as  though  it  bad  been  proclaimed  from  the 
housetops,  and  it  will  in  equity  and  good 
conscience  be  estopped  from  denying  the  exe- 
cution of  tbe  c(»itract 

Another  circumstance  tendli^  to  confuse 
persons  dealing  with  this  "Manager  of  the 
Farms"  was  the  fact  that  Benthal  was  recog- 
nized as  such  manager  and  was  acting  as 
such,  and  It  does  not  seem  to  have  been 
known  to  tbe  public  that  Bullock  was  a  man- 
ager also.  Benthal  claimed  to  have  the 
superintendence  of  all  tenants  working  the 
lands  of  Templeton  and  Bullock,  and  yet  be 
testified,  "I  had  very  little  to  do  with 
Hahn  Bros.  &  Co.,"  which  is  very  significant 
when  considered  in  connection  with  the  claim 
of  appellees  that  they  were  tenants  of  appel- 
lant As  hereinbefore  stated.  It  does  not 
matter  to  whom  the  land  rented  to  appellees 
belonged,  for  It  cannot  be  denied  that  ap- 
pellant's general  manager,  vice  president, 
and  treasurer  had  agreed  to  furnish  water 
to  irrigate  the  land.  That  was  the  business 
in  which  appellant  was  engaged,  and  Bullock, 
acting  ostensibly  aa  its  agent,  being  known 
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u  SQCh  generally  and  acting  folly  wltUn 
the  Kope  ot  bim  aotbocity.  in  Its  office,  agreed 
to  fnnilali  Its  water  to  appelleea.  Appellant 
failed  to  fanUsh  the  -water,  appellees  were 
damaged,  and  aiveUant  Is  reqiKnuible  for 
the  damages. 

The  case  of  Barstow  Irrigation  Co.  Cleg- 
boD,  93  s.  W.  102S,  (dted  by  appellant  as  be- 
ing directly  In  point  and  conclnslTe  In  this 
case,  doee  not  fit  the  facts  herein  proved. 
In  that  case  a  landlord  acting  for  hlms^ 
rented  land  to  bis  tenants,  agreeing  to  far- 
nish  them  with  water.  Thb  landlord  ex- 
pected to  get  the  water  from  the  Irrigating 
company.  It  was  not  pretended  that  the 
tenant  liad  any  dealings  or  contract  with 
the  Irrigation  company,  or  that  the  landlord 
was  acting  for  It  In  making  his  contracts 
with  his  tenants.  The  court  very  properly 
held  that  the  landlord  was  the  only  party 
having  a  right  of  action  against  the  irriga- 
tion company,  as  there  was  no  privity  of 
contract  between  it  and  the  tenants.  In  this 
ease,  the  contract  for  water  was  made  with 
a  man  who  seems  to  have  held  every  position 
of  trust  with  the  Irrigation  corporation  and 
made  with  him  as  the  reioesentative  of  that 
corporatlim. 

It  was  admitted  that  Bollock  was  the 
agent  of  appellant  when  the  contract  was 
made,  and  that  he  had  the  authority  as  such 
agent  to  make  the  contract  Is  abundantly 
shown,  and  that  the  contract  was  one  strictly 
within  the  scope  of  the  business  for  which 
appellant  had  been  Incorporated,  and  Peter 
Hahn  was  authorized  to  testify  that  Bullock 
was  representing  his  corporation  In  making 
the  contract  The  evidence  was  not  Introduc- 
ed to  establish  agency.  That  was  admitted, 
and  all  the  facts  and  circumstances  tended 
to  show  that  Bullock  was  acting  as  agent 
of  appellant  in  making  the  contract.  He  did 
not  tell  Peter  Hahn  that  he  was  not'  so  act- 
iDg,  and  there  was  not  a  single  circumstance 
to  place  Hahn  upon  notice  that  be  had  strip- 
ped himself  of  the  robes  of  "General  Man- 
ager, Treasurer,  Director,  and  Vice  President 
of  the  Elncheloe  Irrigation  Ckimpany,"  and 
had  donned  the  nnlform  of  "General  Man- 
ager of  the  Farms."  Under  the  circumstances 
the  court  rightly  permitted  Peter  Hahn  to 
state  that  Bullock  was  representing  appel- 
lant In  making  the  contract 

The  case  of  Southern  Home  Bldg.  A  Loan 
Assodatlon  v.  Winans,  24  Tex.  Civ.  App. 
544,  60  S.  W.  825.  is  cited  by  appellant  as 
being  "directly  in  point."  It  may  have  been 
In  point  In  that  case  where  the  only  proof 
of  agency  was  the  statement  of  a  witness 
that  the  agreement  "was  made  with  Mr. 
Enbanks,  an  agent  of  the  company,"  and  It 
was  held  by  a  divided  court  that  the  state- 
ment was  inadmissible.  In  this  case  the 
agency  was  admitted,  and  Peter  Hahn  stat- 
ed as  a  fact  that  he  made  the  contract  with 
that  agent,  as  he  had  the  oodonbted  right  to 
do,  because  all  the  drenmstances  narrated 
132S.W.-4 


by  blm  ooold  not  have  led  to  any  othw  rea- 
sonable condnslon.  Appellant  had  the  right 
to  fully  cross-examine  the  witness  on  his 
statement,  and  it  exercised  that  right  and 
brought  out  all  the  facts  connected  with  the 
execution  of  the  contract  We  have  examin- 
ed the  authorities  cited  hy  apj)dlant^  and 
they  do  not  sustain  Its  contention.  In  con- 
nection with  the  objectlfm  to  the  witness 
stating  that  Bullock  had  represented  appel- 
lant In  making  the  contract,  It  may  be  not- 
ed that  the  witness  In  the  farther  progress 
of  his  testimony  stated,  without  objection, 
that  appellant  was  to  furnish  under  the 
terms  of  the  contract  seed  rice,  land,  and 
water  for  the  irrigation  of  the  crop. 

Appellant  complains,  through  the  third  and 
fourth  assignments  of  error,  that  Pet^: 
Hahn  was  permitted  to  testify  that  he  got 
the  seed  rice  from  appellant,  and  that  he 
delivered  one-half  the  rice  to  appellant  at 
the  separator  in  the  field.  These  objections 
must  fall  to  the  ground  because  the  witness 
did  not  testify  as  stated  in  the  aaalgnmenta. 
He  said  Bullock,  as  agent  of  appellant, 
agreed  to  furnish  the  seed,  but  did  not  say 
the  company  furnished  them,  nor  did  he 
state  that  one-half  the  rice  was  delivered  to 
appellant,  but  that  he  delivered  It  to  the 
teamsters  of  appellant  and  that  they  car- 
ried it  off  in  the  wagons  of  appellant  These 
were  facts  to  which  he  could  testify.  We 
think  any  one  of  ordinary  Intelligence  could 
tell  whether  a  crop  received  sufficient  quan- 
tity of  water  to  make  It  grow  properly,  and 
uxpert  knowledge  would  not  be  required  In 
order  to  testify  on  such  a  subject  The  most 
ignorant  field  laborer  could  tell  whether  his 
crop  or  that  of  others  needed  rain  or  irriga- 
tion by  artificial  means.  The  witness,  how- 
ever, was  the  employ^  of  appellant  in  charge 
of  the  distribution  of  water  for  irrigation 
purposes,  and  the  presumption  might  be  In- 
dulged that  he  would  know  whether  land 
was  obtaining  sufficient  water  or  not  He 
was  the  man  upon  whom  appellant  depended 
to  fulfill  Its  contracts  for  water,  and  It 
should  not  attack  his  competency  or  knowl- 
edge in  regard  to  furnishing  water. 

The  witness  Burford  quatifled  as  a  rice 
grower,  stating  that  he  had  cultivated  rice 
for  three  years,  and  knew  a  good  rice  crop 
from  a  bad  one,  and  the  court  did  not  err 
in  permitting  him  to  testify  that  appellee's 
land,  had  it  been  properly  cultivated  and 
watered,  would  have  made  18  bags  of  rice 
to  the  acre.  The  case  of  El  Campo  Rice 
Milling  Co.  V.  Montgomery,  95  S.  W.  1102, 
does  not  touch  tbe  question  presented  In  this 
case.  Appellant  brought  out  all  the  testi- 
mony objected  to  on  cross-examination,  and 
cannot  be  heard  to  complain  of  It  Sullivan 
V,  Fant  110  S.  W.  507,  and  authorities  there- 
in cited.  What  has  been  said  as  to  the 
sixth  assignment  disposes  also  of  tbe  eighth 
assignment 

The  witnew  Bureora  did  not  state  in 
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tenn»  that  be  collected  tbe  rice  from  appel- 
lees ae  rent  for  ai^ellant,  and  stated,  how- 
ever, that  he  was  employed  by  appellant  to 
collect  rents,  which  was  a  fact  not  denied, 
that  he  got  rent  off  the  land  of  appellees 
and  hauled  It  to  Pierce  and  put  it  In  the 
warehonse  there,  and  that  it  was  marked 
"K.  I,  Co."  and  as  "K.  I.  Company's  rice." 
These  were  all  facts  and  not  conclusions  of 
tbe  witness,  and  were  properly  admitted. 
All  the  evidence  tended  to  show  that  the 
rent  was  delivered  by  appellees  to  appellant, 
and  It  was  not  error  to  allow  the  witness 
Sparlts  to  testify  that  the  rice  was  delivered 
to  appellant,  and  that  its  teams  hauled  It 
away.  Its  collector  got  the  rice,  put  It  on 
its  wagons,  its  employ^  marlted  It  "K.  I. 
Co.,"  and  It  was  put  In  Its  warehouse  and 
any  witness  who  knew  the  facts  could  well 
say  appellant  got  the  rice.  The  witness 
Bullock  had  stated,  although  he  did  not 
make  It  known  to  appellees,  that  be  entered 
into  the  contract  with  them  for  Templetou 
&  Bullock,  and  it  was  proper  on  the  cross- 
examination  of  the  witness  to  show  that 
Templeton  was  a  stockholder  and  director  In 
the  irrigation  company,  and  that  tbe  witness 
Templeton  and  McDowell  were  the  principal 
stockholders  of  the  irrigation  company.  It 
tended  to  show  that  a  fraud  had  <been  per- 
petrated upon  appellees,  when  taken  In  con- 
nection with  tbe  other  facts,  and  that  men 
owning  both  concerns  were  endeavoring  to 
shift  responsibility  from  one  to  the  other 
as  the  occasion  might  demand. 

The  faict  that  tbe  contract  was  made  In 
the  office  of  appellant,  where  It  kept  Its 
books,  was  very  Important,  when  taken  with 
the  other  facts,  to  show  ttaat  the  contract 
was  made  by  appellant.  The  contract  was 
executed  In  appellant's  office  by  a];q>eUant'B 
general  manager,  director,  treaaorer,  and 
vice  president,  was  In*  writing,  preenmably 
on  one  of  appeUant's  blank  contracts,  tbe 
rent  was  placed  in  its  sacks,  stored  In  its 
warebouse,  and,  when  tbe  written  contract 
was  demanded.  It  was  not  produced  by  ap- 
pellant These  circnmatances  were  neces- 
sary and  proper,  and  tended  to  show  that 
appellant  entered  into  the  contract  wltb  ap- 
pellees. 

The  court  did  not  err  In  refusiiqc  the 
third  q)ecial  charge  asked  by  appellant.  It 
was  not  only  on  the  weight,  but  In  tbe  face 
of  tbe  testimony. 

There  Is  only  one  proposition  under  the 
thirteenth  assignment  of  error,  and  it  Is 
vague  and  Indefinite.  However,  the  charge 
complained  of  did  not  have  anything  in  it 
that  would  have  any  tendency  to  cause  the 
Jury  to  believe  that  tbe  court  was  of  tbe 
opinion  that  the  contract  had  4>een  proved. 

There  Is  nothing  fundamental  In  the  er- 
ror assigned  as  such,  and  tbe  assignment  is 
overruled.  It  involved  nothing  but  what  was 


presented  In  other  asslgnmoits,  which  have 
been  fully  considered  In  this  opinion. 
Tbe  Judgment  la  affirmed. 


QUEEN  CITY  INS.  CO.  v.  LONG. 
(Court  of  Civil  AppeaU  of  Texas.   Nov.  0, 1910. 
Hehearing  Denied  Dec  8,  IftLO.) 

InsuBAn(X  (S  668*)  —  Acnoir  ow  Policy  — 
Question  fob  Jubt. 

Id  an  action  on  a  policy  providing  in  Its 
Iron-safe  clause  that  the  "last  preceding  inven- 
tory" of  the  stock  ehould  be  preserved  so  that 
ttM  amonnt  oC  loss  In  case  of  fire  might  be  de- 
tennioed.  It  was,  under  the  evidmce,  a  question 
for  the  jury  whether  the  inventory  of  stock  that 
was  made  Just  prior  to  the  asaared's  alleged 
acceptance  of  the  policy,  or  whether  tbe  inven- 
tory taken  prior  to  the  date  on  which  tbe  policy 
was  received  by  assured  was  tbe  "last  preceding 
ioventory,"  the  tormn  Inventory  being  the  pre- 
ceding one  if  the  policy  was  not  accepted  until 
when  alleged,  otherwise  the  latter  was  the  last 
preceding  inventory, 

[Dd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  t  1760;  Dec  Dig.  S  668.«] 

BtTor  from  District  Court,  OolUn  County ; 
J.  M.  Pearson,  Judge. 

Action  on  a  policy  by  R.  A.  Long  against 
tbe  Qneen  City  Insurance  Company.  Indfg- 
ment  for  plalntllf,  and  defendant  Iralngs  er- 
ror. Reversed  and  remanded. 

Locke  &  Locke,  for  plaintiff  In  error,  Aber- 
nathy  &  Abemathy,  for  defendant  In  error. 

RAINET,  C  J.  Defendant  in  error  Insti- 
tuted this  suit  against  plaintiff  In  error  to 
recover  on  an  Insurance  policy  covering  a 
stock  of  merchandise,  a  building,  furniture, 
and  fixtures  for  a  total  of  (1.200.  Plaintiff 
in  error  pleaded  a  violation  of  the  "iron-safe 
clause"  by  defendant  In  error.  The  court 
peremptorily  Instructed  a  verdict  for  plaintiff 
for  the  full  amount  of  the  policy.  A  verdict 
was  returned  accordingly  and  judgment  ren- 
dered thereon.  Plaintiff  in  error  prosecutes 
this  error. 

The  IrouHsafe  clause  of  tbe  policy  contem- 
plated the  preservation  of  the  "last  preced- 
ing Inventory"  to  aid,  in  the  event  of  loss  by 
fire,  in  determining  tbe  amount  of  such  loss. 
This  clause  has  application  only  to  the  In- 
surance on  merchandise.  The  evidence  in 
this  case  raises  tbe  Issue  whether  or  not  the 
assured  produced  on  the  trial  tbe  "last  pre- 
ceding Inventory"  as  contemplated  by  the 
policy.  The  policy  In  suit  Is  dated  June  26, 
1908,  and  malted  to  the  assured,  who  received 
It  on  the  27th'  day  of  June,  and  there  Is 
evidence  that  on  July  1,  1908,  the  assured 
commenced  taking  an  Inventory  of  his  stock 
of  merchandise,  which  he  concluded  about 
July  6,  1008.  Tbe  assured  testifies  that 
when  be  received  the  policy,  he  did  not  then 
accept  it  thinking  an  Inventory  was  required 
and  proceeded  to  make  one,  and,  when  it 
was  cconpleted,  he  carried  the  inventory  and 
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policy  to  the  agent  of  the  company  and  pre- 
sented them  to  him,  and,  npon  the  agent 
saying  the  Inventory  was  all  right  and  to 
keep  It,  he  paid  the  premlmn  and  accepted 
the  policy.  Prior  to  this,  In  April,  1908,  the 
assured  had  taken  an  Inventory  of  his  stock 
of  merchandise  which  be  did  not  produce  on 
the  trial.  The  plaintiff  in  error  contends 
that  the  Inventory  taken  In  April,  1908,  was 
the  "last  preceding  inventory,"  while  the 
defendant  In  eijor  contends  that  the  policy 
was  not  accepted  until  the  inventory  taken 
In  July  had  heen  completed,  and  therefore 
It  was  the  'Taet  preceding  inventory."  The 
settlement  of  this  Issae,  nnder  the  evidence, 
was  a  qneetlon  for  the  Jury,  and  the  court 
erred  In  directing  a  verdict  for  plaintiff,  but 
should  have  submitted  the  issue  to  the  Jury. 
If  the  assured  did  not  accept  the  policy  until 
after  the  July  inventory  was  taken,  then 
It  was  the  "last  preceding  Inventory,"  and 
be  would  be  entitled  to  recover,  as  the  policy 
was  not  In  force  until  it  was  in  fact  accepted. 

For  the  error  in  Instructing  a  verdict  for 
the  plaintiff,  tlie  Judgment  is  reversed,  and 
the  cause  remanded. 


HOUSTON  St  T.  C.  R.  00.  v.  BARDEN. 
(Court  of  CSvU  Appeals  of  Texas.     Nov.  9, 

1910.  Rehearing  Denied  Dec  7,  1910.) 
GABBIEBa   (I  131*)  — INJUBT  TO  PBOFERTY — 

Dahaoss. 

Since,  in  an  action  against  a  carrier  for 
damages  to  personal  property  in  transit,  the 
meagure  of  damages  is  ordinarily  the  difference 
i&  the  market  vafae  of  the  property  when  it  ar- 
lires  at  its  destination,  and  what  the  value 
would  bave  been  bad  it  not  been  damaged  when 
it  arrived,  if  the  carrier  wiabes  to  contend  that 
the  wholesale  and  not  the  retail  price  of  the 
property  shonld  govern  in  fiziog  the  amount 
of  damages,  facts  supporting  such  contention 
Ebonld  be  specially  pleaded. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Dea  Dig.  f  181.*) 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  G.  Klttrell,  Judge. 

Action  by  B.  T.  Barden  against  the  Hous- 
ton St  Texas  Central  Railroad  Company. 
Jndgmrait  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Wolters  St  Stotvy,  f<v  aivellant  B.  P.  ft  Otis 
K.  Hamblen,  for  aniteUee. 

NBILL,  J.  AiHKliee  sued  appellant  and 
the  Chicago,  Rock  island  &  Oulf  Railway 
Company  to  recover  damages  to  an  auto- 
mobile sustained  in  the  transportation  of  Uie 
same  from  Buffalo,  N.  Y.,  to  Houston,  Tex. 
The  defendants  answered  only  by  a  general 
denial.  It  was  admitted  on  the  trial  that 
the  Houston  &  T&ub  Central  Railroad  Com- 
pany was  aolely  reqpoiudble,  If  the  automobile 
was  damaged  In  tnuult,  and  the  suit  was 
dtwnlsscd  as  to  Its  codefendant.   The  case 


then  proceeded  to  trial  against  the  appellant, 
which  resulted  In  a  verdict  and  Judgment 
against  It  for  $1,073.68,  with  Interest  at 
the  rate  of  6  per  cent,  per  annum  from  date 
of  the  delivery  of  the  machine.  The  evidence 
shows  that  the  automobile  was  dipped  to 
plaintiff  from  Buffalo  to  Houston,  and  was 
uninjured  and  In  good  condition  wh^  receiv- 
ed from  its  connecting  carrier  by  the  appel- 
lant; that,  when  delivered  at  destination, 
it  had  been  injured;  that  the  difference  in 
the  market  value  of  the  machine  at  Houston 
at  the  time  it  reached  there  in  Its  damaged 
condition  and  what  It  would  have  been  if 
uninjured  was  $1,073.68,  as  fotmd  by  the 
Jury. 

Under  the  first  and  second  assignments 
of  error,  this  proposition;  "Where  person- 
al property  Is  Injured  In  transit,  and  the 
rule  of  damages  applied  Is  the  difference  be- 
tween the  market  value  of  the  article  in 
the  condition  In  which  it  was  when  delivered 
and  the  condition  in  which  It  should  have 
been  delivered,  the  wholesale  and  not  the  re- 
tall  price  of  such  article  should  govern  in 
fixing  the  amount  of  damages" — Is  asserted. 
No  special  charge  embodying  the  proposition 
was  requested,  nor  would  the  evidence  ex- 
cluded have  tended  to  show  the  wholesale 
market  value  of  the  machine.  Ordinarily 
In  a  case  like  this  the  measure  of  damages 
would  be,  as  charged  by  the  court,  the  differ- 
ence in  the  market  value  of  the  automobile 
when  It  arrived  at  Houston  and  what  that  val- 
ue would  have  been  had  it  not  been  damaged 
when  it  arrived.  If  there  were  any  facts 
which  would  take  the  case  from  the  operation 
of  the  general  rule  and  reduce  the  damages 
as  measured  by  It,  It  would  seem  upon  prin- 
ciple that  they  slionld  bare  been  specially 
pleaded. 

The  court  did  not  err  in  overruling  the 
defendant's  motion  for  a  new,  trial,  for  the 
evidence  fully  sustains  the  verdict 

The  witness  Wilson  did  not  qualify  himself 
to  testify  as  to  the  market  value  of  the 
machine,  and  his  testimony  was  properly  ex- 
cluded. 

There  la  no  error  In  the  judgment,  and  it 
Is  affirmed. 


YBAGBR  V.  SCOTT  &  SANFORD. 

(Court  (rf  Civil  Appeab  of  Texas.  Oct  26, 19ia 
Reheariiv  Denied  Dec.  7,  1910.) 

1.  Appeal  asn  Erbob  (S  10(S*)  —  Vebdiot— 
Conclusiveness. 

A  verdict  on  conflicting  evidence  and  un- 
der proper  instructions  will  not  be  disturbed. 

[Bd.  NotB.— For  other  cases,  see  Appeal  and 
I!h-ror,  Cent  Dig.  If  3936-8987;  Dec  Dig.  t 
1002.*] 

2.  APPIAL  AlTD  BKBOS  (I  1010*)— HABKLIBS 
EBBOB— RULinOB  OH  PUAOIHOS. 

The  error,  it  any,  In  sustaining  exceptions 
to  the  petition  so  far  ss  it  seeks  to  recover  at- 
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torney's  feei  on  a  note,  Ii  hannleM  when  plain- 
tiff failed  to  recover  anytiiing. 

[Ed.  Note^For  other  cases,  bee  Appeal  and 
Drror.  Oent  Dig.  |  40&T;  Dec.  Dig.  t  lOlO.*] 

8.  Coara&cts  (i  54*)— Considbbation. 

An  agreemeot  by  an  attorney  vith  other 
attorneys  employed  to  assist  him  that  they  could 
collect  from  the  client  a  specified  fee  for  their 
exclasive  use,  leaving  open  the  qoestion  of  his 
fee,  whereby  tfae  other  attorneys  abandoned 
their  right  to  a  share  in  a  larger  tram  which 
the  client  had  originally  agreed  to  pay,  is  sup- 
ported by  a  saffifdent  consiaeratiMi. 

(Bd.  Mote.— F<»  other  cases,  see  Contracts, 
Oent  Dig.  11  28&-^;  Dec.  Dig.  i  M.*J 

Appeal  from  District  0>iiTt,  McLennaii 
Ooniitr;  Maraball  Snrratt,  Judge. 

Action  by  3.  B.  Yeoger  against  Scott  & 
SanfoTd.  From  a  Jadgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

Wm.  M.  Flonmo7.  for  appellant  J.  B. 
laatls,  O.  L.  Strtbllng^  and  Groas  ft  OroM, 

for  appellees. 

SICE,  J.  This  suit  grew  out  of  a  dis- 
agreement between  the  parties,  who  were  at- 
torneys at  law,  relative  to  a  fee  collected  by 
one  of  them  from  their  client.  Miss  Jennie 
Chamberlain.  It  seems  that,  prior  to  the 
Institution  of  this  salt,  appellant  had  been 
employed  by  Ulas  Chamberlain  to  Instltnte 
a  partition  suit  against  her  mother,  Mrs. 
Ruth  Chamberlain,  for  her  portion  of  their 
Joint  estate,  estimated  to  be  of  the  value  of 
over  $200,000.  It  appears  that  appellant,  on 
account  of  the  large  amount  involved,  as 
well  as  the  array  of  counsel  representing 
Mrs.  Chamberlain,  deemed  It  advisable  to 
procure  assistant  counsel,  and  thereafter 
sought  and  procured  the  consent  of  his  client 
to  associate  with  him  Messrs.  Scott  &  San- 
ford,  attorneys  of  the  Waco  bar,  to  aid  him 
In  such  litigation.  It  further  a[q;)eaT8  that 
such  employment  Involved  not  only  said  par- 
tition suit,  but  likewise  contemplated  that 
they  should  represent  her  In  certain  proceed- 
ings in  the  probate  court,  wherein  a  receiv- 
er had  been  applied  for  and  the  property 
of  Mlaa  Chamberlain  turned  over  to  her 
mother  as  receiver;  and  likewise  the  setting 
aside  of  an  order  which  Mrs.  Chamberlain 
had  procured,  decreeing  that  her  said  daugh- 
ter was  of  unsound  mind. 

We  deem  It  unnecessary  to  set  out  In  full 
the  pleadings  raising  numerous  other  issues 
than  those  submitted  by  the  court  in  Its 
charge  to  the  Jury,  because  we  think  the 
charge  aa  given  covered  all  the  material 
Issues  presented  by  the  pleadings  and  rais- 
ed by  the  evidence.  The  plaintiff  contended 
that  he  only  employed  Messrs.  Scott  &  San- 
ford  to  aid  him  In  one  branch  of  the  case, 
to  wit,  the  receivership  proceedings,  for 
which  a  fee  was  arranged  commoisurate 
with  this  service,  and  that  the  larger  fee  of 
94,000.  which  was  agreed  upcm,  should  be 
equally  divided  bet^'een  them  If  they  par- 


ticipated in  the  partition  snlt,  which  It  was 
alleged  they  did  not  do;  that  be  was  enti- 
tled to  9T60  of  a  $1,000  fee  which  he  alleged 
was  paid  by  his  client  to  Messra  Scott  & 
Sanford  in  trust  for  him,  after  a  compro- 
mise bad  been  effected,  and  for  which 
amount  he  sued,  together  with  attorney's 
fees.  Appelleea,  on  the  contrary,  denied 
this,  and  asserted  that  the  fee  of  $4,500  was 
agreed  upon  for  attention  to  the  entire  liti- 
gation, but  that,  Blnce  a  compromise  had 
been  effected,  It  was  sabsequently  agreed 
between  plaintiff  and  themselves  that  they 
should  receive  $1,000,  which  was  paid  by 
their  client  for  their  exclusive  tnneflt,  leav- 
ing opai  for  future  adjustment  plaintiff's 
portion  of  said  fee  between  himself  and  bis 
client  In  this  connection  we  think  the  evi- 
dence clearly  eetabllahes  the  fact  that,  at 
the  time  of  the  anplc^inent  of  Messrs.  Scott 
ft  Sanford  by  Uias  <aiamberlain,  it  was 
agreed  betweoi  her,  plaintiff,  and  defend- 
ants, that  th^  were  to  charge  her  a  joint 
fee  of  $4,«X),  which  was  to  be  equally  divid- 
ed between  them,  but  that  said  agx«emeut 
did  not  contemplate  that  Scott  ft  Sanford 
should  fturUclpate  in  or  be  entitled  to  a  divi- 
sion of  any  part  of  a  fee  of  $1,000  which 
had  been  previously  agreed  npmn  between 
Miss  Chamberlain  and  the  plahitiff,  $500  of 
whldl  had,  prior  thereto,  been  paid  to  plain- 
tlfl;  but  it  was  ^wclally  understood  and 
agreed  that  the  plaintiff.  In  addition  to  his 
one-half  of  said  $4,600,  should  be  entitled 
to  receive  the  balance  of  said  $1,000  then 
unpaid,  evidenced  by  her  note  previously 
given  to  him  therefor.  After  their  employ- 
ment Judge  Scott,  together  with  plaintiff, 
appeared  in  the  count?  court  and  argued  a 
motion  to  vacate  the  receivership,  which 
was  overruled,  and  from  which  an  appeal 
was  prosecuted  to  the  district  court  It 
also  appears  that  plaintiff,  prior  to  the  as- 
sociation of  Scott  ft  Sanford  with  him,  had 
filed  partition  proceedings  In  the  district 
court  No  further  action,  however,  was  tak- 
en in  said  litigation  by  any  of  said  counsel 
in  the  courts,  except  to  procure  a  dismissal 
of  said  pending  litigation  in  pursuance  of 
the  compromise  which  had  been  agreed  upon 
between  the  parties.  There  is  evidence  show- 
ing that  Mr.  Sanford,  at  the  Instance  of 
plaintiff,  reprearaited  Miss  Chamberlain  In 
an  effort  to  compromise  this  litigation,  which 
extended  over  a  period  of  some  three  months. 
It  is  true  that  i^alntlff  pleads  that  by  rea- 
son of  the  fact  that  he  was  leading  counsel, 
he  had  the  right  to  have  all  matters  per- 
taining to  this  compromise  submitted  to  him 
for  his  approval  before  final  agreement  and 
that  this  was  not  done;  but  on  the  con- 
trary, It  was  shown  that  the  agreement  was 
submitted  to  him  and  that  he  approved  it 
In  view  of  the  compromise,  it  appears  that 
both  plaintiff  and  defendants  concluded  that 
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tt  was  rigbt  to  nance  the  amouiit  ot  their 
fee:  bat  It  la  asserted  by  plalntlfl  that  he 
did  not  participate  In  the  n^otlatlinis  be- 
tween Mr.  Banford  and  hie  cUoit  with  ref- 
erence to  the  reduction  thereof,  and  he  spe- 
cially denies  that  he  did  agree  that  Messrs. 
Scott  ft  Banford  should  recdve  a  fee  of 
91^000  for  their  exdnalve  use  and  benefit, 
and  that  he  was  to  look  to  his  dlent  for  the 
payment  of  hie  portion  of  the  fee:  while, 
on  the  contrary.  It  appears  from  the  testi- 
mony that  he  was  fully  advised  of  all  mat- 
ters pertaining  to  the  compromise,  as  well 
as  the  reduction  of  the  fee,  and  that  he 
finally  acreed  that  Messrs.  Scott  ft  Sanfwd 
should  receive  for  their  ezcLuslTe  use  and 
baieflt  11,000  from  Miss  Chamberlain,  In 
foU  satisfaction  of  their  portion  of  said  fee. 
and  that  his  portion  was  to  be  l^t  open  for 
future  adjustment  between  himself  and  bis 
client  These  Issues  were,  in  a  clear  and 
terse  charige,  preseoted  for  the  consideration 
of  the  Jury  by  the  learned  trial  court,  and 
were  resolved  by  them  in  favor  of  defend- 
ants. 

Plaintiff  likewise  allied  that  the  contract 
pleaded  by  Messrs.  Scott  ft  Sanford,  where- 
in be  agreed  for  them  to  receive  fl,000  of 
the  fee  paid  them  by  Miss  Chamberlain  for 
their  exclusive  use,  and  that  he  would  look 
to  his  client  for  bis  part  of  said  fee,  was 
without  consideration  and  void.  In  addition 
to  his  suit  for  the  recovery  of  $700  of  said 
fee  so  collected  from  Miss  Chamberlain  by 
appellees,  based  on  their  alleged  obligation 
to  bold  Miss  Obamberlain  harmless  against 
his  future  claim  against  her  for  his  part 
of  the  fee,  he  sought  to  recover  10  per  cent 
attorney's  fees  on  the  $000  note  executed  to 
him  by  Miss  Chamberlain,  on  the  ground  that 
its  payment  had  been  delayed  by  the  action 
and  conduct  of  appellees;  and  also  sought 
to  recover  $200  as  attorney's  fees  from 
them,  on  the  basis  that  they  had  willfully 
withheld  said  |760  from  hhn  which  he  al- 
leged was  paid  in  trust  by  bis  dient  to  than 
for  him. 

The  first  and  second  assignments  complain 
of  the  action  of  the  court  In  sustaining  ex- 
ceptions to  plalntlflTs  petition,  seeking  to  re- 
cover attorney's  fees.  We  do  not  think 
there  Is  any  merit  in  this  contention.  There 
Is  nothing  alleged  that  would,  in  our  Judg- 
ment authorize  the  recovery  of  attorney's 
fees.  Besides,  if  this  was  error,  it  Is  harm- 
less for  the  reason  that  the  plaintiff  failed 
to  recover  anything. 

The  fifth  assignment  qnestlons  the  action 
of  the  court  in  refusing  to  give  plaintiff's 
requested  instruction  to  the  effect  that  there 
was  no  consideration  to  support  the  alleged 
agreement  allowing  ai^Uees  to  collect  for 
their  exdnslve  use  the  91,000^  leaving  the 
matter  of  bis  fee  open.  The  record  shows, 
as  testified  to  by  Mr.  Sanford.  that  appel- 


lant agreed  to  tliis,  ddeOy  on  the  ground 
that  he  would  thereto  be  entitled  to  collect 
a  iRtga  fee  from  his  client  than  was  allowed 
In  the  compromise.  Besides  thla,  appeilees, 
by  reason  of  the  compromise  bad  abandoned 
their  right  to  their  portion  at  the  %tJS00i, 
whldt  of  itself  would  be  suffldent  coiuidera- 
tlon  to  support  the  agreement  We  do  not 
believe  that  the  evidence  supports  the  con- 
tention that  the  settlement  made  by  Mr. 
Sanford  with  reference  to  the  fee  In  any 
way  deprived  the  xdalntiff  <^  the  rlg^t.to 
assert  any  cause  of  action  he  may  have  had 
for  his  fee  as  against  his  dlent  and  think 
the  court  properly  refused  the  charge  pre- 
sentiiv  this  question. 

Appellant  insists  that  the  verdict  In  un- 
supported by  the  evidence.  After  a  careful 
review  of  the  evidence,  we  are  Inclined  to 
think  It  is  ample  in  this  respect 

The  remaining  aasignmentB  have  been 
dnly  considered,  but  in  our  Judgment  are 
not  well  taken,  and  are  therefore  overruled. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  court  below  Is  aiBrmed. 

Affirmed. 


'  BARNES  V.  McCarthy. 

(Conrt  of  CItU  AK>calB  of  Texas.    Nov.  12, 
1010.    Rehearing  Denied  Dec.  30,  1010.) 

1.  EviDBMca  (}  63*)— pBBSUUFnoN  OF  San- 
ity. 

The  presumption  Is  that  one  slgulng  a  note 
ii  of  wne  mind,  and  the  burden  of  proving  the 
contrary  is  on  the  party  alleging  It. 

[E)d.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  {  83 ;  Dec.  Dig.  |  63.*] 

2.  Bills  and  Notes  (|  386*)  —  Contracts  — 
Notes— Bona  Fids  Holdeb. 

One  executing  a  note  while  insane  Is  not 
liable  thereon,  even  in  the  hands  of  an  Innocent 
person. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g  945;  Dea  Dig.  i  866.*} 

3.  EviDENOT  (I  91*)— BUBDEK  OF  PROOV. 

One  having  the  affirmatire  of  the  issoe  as 
determined  by  the  pleading!  has  the  burden  oi 
proof,  and  it  never  riilfto. 

[Ed.  Note.— Few  other  cases,  see  Evidence^ 
Cent.  Dig.  I  113;  Dec.  Dig.  |  91.*] 

4.  Attobnbt  and  Client  (|  123*)— Transac- 
tions Between  Pities  —  Validitt— Bur- 
den or  Proof. 

To  sustain  a  transaction  resulting  advan- 
tageously to  an  attorney,  be  has  the  burden  of 
showing  that  he  used  no  undue  Influence  over 
his  client,  and  that  l^e  gave  his  client  all  the 
Information  and  advice  which  it  was  his  duty 
to  give  If  he  had  not  been  interested,  and  that 
tlie  transaction  was  as  beneficial  to  the  client 
as  it  would  have  been  had  the  client  dealt  with 
a  stranger. 

fBd.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  230-245,  247-249;  J)w. 
Dig.  %  123.*] 

5.  Bills  and  Notes  ff  373*)  —  Bona  Fide 
HoLDEB— RiOHTB  Acquired. 

Where  a  maker  of  a  note  was  Influenced 
to  execute  it  for  an  excessive  amount  through 
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uodae  influeace,  an  innocent  purchaser  ma;  re* 
cover  the  full  amount  Ot  the  note. 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Die.  I  906;  Dec.  J)ig.  f  373.*] 

6.  Btz.u  AND  Nona  (i  SOS*)— AonoHS— Evi- 
dence—ADinssiBiiJTT. 

Where,  in  an  action  by  an  indorsee  of  a 
note  against  the  erecator  of  the  deceased  maker, 
the  execntor  made  the  payee  a  party  and  alleg- 
ed that  the  payee  exercised  undue  influence  over 
the  maker  while  occupying  the  relation  of  at- 
torney to  her,  evidence  that  the  payee,  after  the 
action  was  brought,  had  stated  that,  while  he 
had  taken  the  note,  he  did  not  expect  to  col- 
lect the  full  amount  thereof,  but  that  he  ex- 
pected the  court  to  pass  on  the  reasonableness 
of  his  fees  as  evidenced  by  the  note,  but  tiiat 
since  the  suit  had  been  filed  be  would  insist  on 
the  full  amount,  was  admissible  on  the  issne 
between  tiie  executor  and  the  payee  that  his 
charge  for  his  services  was  excessive. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  88  1717,  1718;  Dec.  Dig.  fi 
305.*] 

7.  Bills  akd  Nona  (8  605*)— Aonoiva— Evi- 
dence—Admissibilitt. 

Where,  in  an  action  on  a  note  executed  by 
a  client  to  her  attorney  for  services  rendered, 
the  issue  was  idietber  the  charge  made  by  the 
attorney  was  excessive,  evidence  that  the  mak- 
er's estimate  of  the  value  of  the  attorney's  serv- 
ices was  based  on  a  false  estimate  of  the  value  of 
the  estate  which  ahe  obtained  by  him  was  ad- 
mimible. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  88  1717,  1718;  Dec.  Dig.  8 

505.  *] 

a  Bills  and  Notes  (8  505*)- Actions— TJn- 
DTJB  Influence— Evidence— Admibsibilitt. 
Where,  in  an  action  on  a  note  executed  by 
a  client  to  his  attorney  for  services,  the  issue 
was  whether  the  attorney  had  exercised  undue 
influence  in  procuring  the  note,  evidence  that 
the  client  had  stated  that  the  attorney  had  told 
her  that  her  brother  had  stolen  Bome  oi  her 
property,  and  that  she  did  not  see  why  the  at- 
torney should  have  made  such  statement  unless 
it  was  true,  and  that  she  had  been  induced  to 
believe  that  it  was  true,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
NoteiL  Gent.  Dig.  SI  1717.  1718;  Dec.  Dig.  I 

506.  *! 

Appeal  from  IMstrlct  Court,  GrayBcm  Coun- 
ty; B.  L.  Jones,  Judge. 

Action  by  O.  C.  McCarthy  against  Sylves- 
ter Barnes,  executor  of  Mrs.  Kate  TIbba,  de- 
ceased. In  which  James  P.  Haven  was  made 
a  party.  From  a  judgment  for  plaintiff 
against  defendant  Sylvester  Barnes,  as  ex- 
ecutor, and  against  James  P.  Haven,  defend- 
ant Barnes  appeals.  Reversed  and  remanded. 

Wolfe,  Hare  ft  Maxey,  for  appellant  J. 
H.  Wood,  tor  appellee. 

BOOKHOUT,  J.  On  August  3,  1908,  C.  O. 
McCarthy  filed  this  suit  in  the  district  court 
of  Grayson  county  against  Sylvester  Barnes, 
executor  of  the  estate  of  Mrs.  Eate  Tlbbs, 
deceased,  on  a  note  for  $1,750,  dated  Novem- 
ber 2,  1907,  signed  by  Mrs.  Kate  Tlbhs  and 
payable  to  the  order  of  James  P.  Haven, 
with  Interest  at  the  rate  of  10  per  cent  per 
anmim  from  Its  date,  and  10  per  cent,  attor- 
o^'a  fee  In  the  event  snlt  was  brought  on 
such  note,  and  to  foreclose  a  lien  on  23 


shares  of  Red  River  Bridge  Company  stock, 
which  was  alleged  to  bare  been  delivered 
with  said  note  as  security  therefor.  On  De- 
cember 14,  1906,  appellant  filed  his  first 
amended  original  answer  In  lieu  of  his  orig- 
inal answer  making  the  said  James  P.  Haven 
a  part?  to  said  suit,  and  alleging  that  at  the 
time  of  the  execution  of  said  note  Mrs.  TIbbs 
was  an  old  and  Infirm  woman  of  unsound 
mind,  and  that  at  the  time  of  the  execution 
of  said  note  the  said  Haven  was  the  attorney 
and  confidential  adviser  of  the  said  Mrs. 
Tibbs;  also,  that  said  note  was  procnred  by 
false  representations  and  undue  influence  and 
for  an  amount  grossly  out  of  proportion  to 
the  services  rendered,  and  praying  for  the 
cancellation  of  said  note  and  tendering  fSOO 
as  reasonable  compensation  for  all  services 
of  said  Haven  to  Mrs.  Tlbbs.  The  said 
James  P.  Haven  appeared  and  answered  by 
general  demurrer  and  g^eral  denial.  IMaln- 
tltt,  McCarthy,  filed  hte  first  supplemental 
petition  in  reply  to  the  matters  set  np  In 
appellant's  answer  and  praying  for  Judgment 
against  the  executor  of  Mrs.  TIbbs,  deceased. 
To  this  supplemental  petition  said  Haven 
filed  bis  first  sni^Iemental  answer  in  the 
form  of  a  general  denial.  The  suit  was 
tried,  and  the  court,  after  the  Introduction 
of  evidence,  Instructed  the  jury  to  return  a 
verdict  for  <X  C.  McCarthy  agalhst  defend- 
ant Sylvester  Barnes  as  executor  of  the  es- 
tate of  Mrs.  Kate  Tlbbs,  and  against  Haven 
s!k  Indorser  of  the  note,  for  10  per  cent  in- 
terest, and  10  per  cent  attorney's  fee.  Judg- 
ment was  rendered  In  accordance  with  the 
Instruction  of  the  court  for  $2,216.42,  against 
Sylvester  Barnes  as  Independent  executor  of 
the  estate  of  Mrs.  Kate  l^bbs,  and  against 
Haven  as  indorser  of  said  note  with  all 
costs.  The  motion  of  the  executor.  Sylvester 
Barnes,  for  a  new  trial  having  bew  over- 
ruled, he  perfected  an  appeal. 

The  appellant  assigns  as  error  the  court's 
charge  instructing  a  verdict  In  the  case  for 
plaintiff.  The  charge  was  as  follows:  "In 
this  case  you  are  Instructed  to  return  a 
verdict  In  favor  of  plaintiff,  C.  C.  McCarthy, 
against  defendant  Sylvester  Barnes  as  ex- 
ecutor of  the  estate  of  Mrs.  Kate  Tlbbs,  and 
also  against  J.  P.  Haven  an  indorser  on  the 
note  wblch  is  the  subject  of  this  suit  for  the 
principal  of  said  note,  tos^ther  with  Inter- 
est at  the  rate  of  10  per  i»nt  per  annnm 
from  the  date  of  said  note  and  10  per  c«it. 
additional  as  attorney's  fees."  We  are  of 
the  opinion  that  this  assignment  mast  be 
sustained.  The  defendant  had  spectflcally 
pleaded  that  Mrs.  Tlbbs  was  of  unsound  mind 
at  the  time  she  signed  the  note.  There  was 
evidence  tending  to  show,  and  upcm  which  the 
jury  could  have  fonnd,  that  Mrs.  Tthbs,  the 
maker  of  the  note  was  of  unsound  mind  at 
the  time  of  its  execution.  The  presumption 
la  that  aba  was  of  aane  mind  when  ahe 
signed  the  note,  and  the  burden  of  proof  was 
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on  ber  executor,  who  denied  It  If  she  was 
Insane  when  tbe  note  was  executed,  her  es- 
tate Is  not  liable  thereon.  1  Parsons  on 
Notes  &  BUIs,  pp.  149,  150;  1  Daniel,  Neg. 
Insts.  (5th  Ed.)  i  209;  Edwards  on  BUIs,  p. 
63.  And  this  Is  so,  although  the  note  may 
have  become  the  property  of  an  Innocent  par- 
ty.  Daniel,  Neg.  Insts.  S  210. 

Again,  It  is  cont^ded  that  the  evidence 
showed  that  the  r^ation  of  attorney  and 
client  existed  betwe»  appellee  HaTen  and 
Mra.  TIbbs  at  tbe  time  she  executed  the  note, 
and,  there  being  evidence  that  his  charge  for 
attom^'s  fees  for  which  the  note  was  given 
was  excessive,  the  burden  of  proof  was  on 
him  not  only  to  show  the  fairness  of  the 
transaction,  but  the  reasonableness  of  tbe 
diarge,  and  for  this  reason  .the  court  arred  In 
withdrawing  the  issue  from  the  jury.  a%ere 
-was  evidence  that  at  the  time  of  the  execu- 
tion of  the  note  sued  on  Mrs.  Tlbbs  was  an 
old  lady  Infirm  In  body  and  mind;  that  she 
was  In  a  state  of  mind  that  she  coald  be 
easily  influenced;  that  Haven  was  her  attor- 
nesy  and  omfldential  adviser;  and  that  his 
(diarge  of  |1,750  for  bis  services  in  r^resoit^ 
Jug  her  was  exorUtant  We  are  not  prepared 
to  agree  to  this  contention.  The  general  rule 
Sa  that  whoever  has  the  affirmative  of  the 
tesne  as  determined  by  the  pleadings,  or  where 
tbcra  are  no  i^eadlngs,  by  the  nature  of  tbe 
lnv»tigation  has  the  burden  of  proof.  It 
never'  shifts  Jtom  that  parly  either  In  dvll 
€tr  criminal  cases.  18  Gyc.  p.  920.  In  deal- 
ingt  between  attorney  and  clioit,  owing  to 
the  conflduitlal  and  fiduciary  relation  be- 
tween an  attorney  and  his  dlent  and  to  the 
Influmce  of  the  attorn^  over  his  Client 
growing  out  <tf  that  r^tioi,  courts  of  law, 
and  eqtedally  of  equity,  scrotUiixe  most 
closely  all  transactions  brtween  an  attorney 
and  Ida  client.  To  sustain  a  transactl(m  of 
Advantage  to  hlms^f  with  his  client,  the  at- 
tomsy  has  the  burden  of  showing,  not  only 
that  he  used  no  nndue  inflnwce,  but  that  he 
gave  his  client  all  the  Information  and  advice 
which  It  would  have  been  his  duty  to  give 
If  he  hUns^  had  not  been  Interested,  and 
that  the  transaction  was  as  benefldal  to  the 
client  as  it  would  have  beea  bad  the  client 
dealt  with  a  stranger.  4  Oyc.  p.  960.  We 
do  not  think  It  can  be  said  that  the  burden 
of  proof  was  <m  Havm  to  show  the  fairness 
tbe  transaction  and  the  reasonableness  of 
his  charge,  and  an  affirmative  charge  to  that 
effect  was  not  authorised.  Clark  v.  Hills, 
er  Tex.  14Ss  2  S.  W.  3S6.  If  Mrs.  Tlbba  was 
of  unsound  mind  when  she  executed  tbe  note, 
her  executor  could  not  he  hrid  on  the  con- 
tract If  she  was  sane  and  was  influenced  to 
execute  the  note  tor  an  excessive  amount 
tbrongb  undue  influence,  then  the  plaintiff, 
if  an  innocrat  purchaser,  could  recover  on 
tbe  note.  Herman  v.  Ounter,  S3  Tex.  66,  18 
S.  W.  428,  2»  Am.  St  Rep.  632.  The  ex- 
ecutor, In  such  case,  could  recover  on  his 
cross-bill  against  Haven  any  excess  of  tbe 
note  over  a  reasonable  tee. 


It  was  proposed  to  prove  by  tie  witnesses 
Drs,  Bristol  and  EUls  that  J.  P.  Haven,  while 
at  their  respective  offices,  after  the  institu- 
tion of  this  suit  made  the  statement  that 
while  he  had  taken  tbe  note  for  the  amount 
of  $1,750,  he  did  not  expect  to  collect  that 
much;  that  he  expected  the  oourt  to  pass 
upon  the  reasonaUeness  of  his  fee;  but  that 
since  the  suit  had  been  filed  he  Intended  to 
Insist  upon  tbe  whole  amount.  This  testi- 
mony was  excluded  by  the  court  as  imma- 
terial, Irrelevant  and  hearsay.  This  ruling 
was  esevor.  While  this  evidence  was  not  ad- 
missible to  defeat  the  suit  of  McCarthy  on 
the  note,  it  was  admissible  on  the  issue 
between  the  »ecntor  and  Haven  that  his 
(^rge  for  his  services  was  excessive. 

After  the  witness  Miss  Roy  had  testified 
that  she  was  acquainted  with  the  deceased, 
Mrs.  Tlbba,  It  was  thai  propwed  to  prove 
by  her  that  some  time  about  the  month  of 
October,  1907,  and  befrae  Mrs.  Tlbbs'  death 
in  Felnruary,  1908,  tbat  she  visited  Mrs. 
Tlbbs  at  her  home  and  there  bad  a  conver- 
sation with  her,  In  which  conversation  Mrs. 
Tlbbs  stated  to  witness  that  she  had  an  es- 
tate valued  at  about  $80,000.  Whereupon  she 
was  asked  tiie  question,  "Old  slie  ^1  you  how 
she  knew  she  was  worth  that  much?"  To 
which  tbe  witness  ansvwed.  "Yes,  sir." 
Thai  she  was  asked,  *'How  did  she  say  she 
knew  that?"  To  which  she  answered,  "In 
the  conversatUm  she  stated  that  ha  lawyer 
said  she  was  worth  that  much."  This  evi- 
doioe  was  udnded  <»i  the  ground  that  it 
was  irrelevant  Immaterial,  hearsay^  self- 
serving,  argumentative,  inference  on  Infer- 
ence,  and  too  remote^  This  ruling  was  error. 
There  was  evidence  In  b^alf  of  Haven  to 
the  ^ect  that  Mrs.  Tlbbs  said  that  bis  fee 
for  $1,750  fras  reasonably  and  that  she  bed 
expected  It  to  be  $2;000.  It  was  competoit 
to  show  that  her  estimate  ot  the  value  of 
Haven's  services  was  based  on  a  false  esti- 
mate of  tb»  value  of  her  estate  which  she  ob- 
tained from  him. 

The  witness  Sylvester  Barnes,  while  testi- 
fying in  his  own  behalf,  was  asked  the  fol- 
lowing questions:  "Did  your  sister  ever 
say  anything  to  yon  about  this  mine  or  mine 
contract  about  Decemb^  21,  1807?  Did  she 
ask  you  any  question  with  reference  to  tbat 
mine?  What  .did  your  sister  ask  you  about 
this  mine  or  the  mine  contract,  and  what 
did  you  reply?"  Tbe  counsd  for  Haven  ob- 
jected to  these  questions  as  Irrelevant,  im- 
material, hearsay,  and  sdf-servlng.  The  ex- 
ceptions were  sustained  and  the  testimony 
excluded.  The  witness  would  have  answer- 
ed, bad  he  been  permitted,  that  bis  sister 
asked  him  if  be  really  stole  the  mining  con- 
tract, and  that  she  stated  to  him  tbat  Mr. 
Haven  had  told  her  that  he  had  done  so,  and 
tbat  she  did  not  see  at  tbe  time  why  he 
should  have  made  such  statement  to  her  un- 
less it  was  true,  and  that  she  had  been  in- 
duced by  him  to  believe  that  it  was  so.  This 
ruling  was  error.  The  evidence  was  compe- 
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teat  ai  affecting  the  Issue  of  andae  Influence 
on  the  part  of  Haven  over  Mrs.  Tibbs. 

We  also  sustain  the  twelfth  assignment  of 
error,  which  la  In  effect  that  the  court  erred 
In  excluding  the  testimony  of  Sylvester 
Barnes  as  to  what  Mrs.  Tlbbs  told  him  In 
December,  1907,  about  having  made  a  will 
and  how  she  had  disposed  of  certain  of  her 
property. 

For  the  errors  Indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TBXAS 

et  al.  V.  BUTTS. 
(Court  of  Civil  Appeali  of  Texas.   Nov.  2, 1910. 
Rehearing  Denied  Dec  7,  19ia) 

1.  Death  (I  81*)— Right  or  Aotru  Son  to 
Sue  fob  Death  of  Pabxnt. 

An  Bdnlt  married  son  has  a  pecuniary  In- 
terest Id  the  life  of  his  mother,  where  she  has 
since  his  marriage  resided  wiui  him  and  lias 
continuoasly  performed  the  household  duties  so 
as  to  enable  bis  wife  to  devote  her  attention  to 
ber  mlllineiy  bnstness,  and  he  may  sue  f«r  her 
n^ligent  death. 

[Bd.  Note.— For  other  case^  see  Death,  Gent 
Dig.  f  44;  Dec  Dig.  |  31.*} 

2.  RAILBOADS  (I  350*)— AOfSDEITT  AT  GSOSS- 
XNG  —  CONTBIBUTOBT  NEOUaBHCi;  —  QUES- 
TION FOB  JUBT. 

Whether  a  person  strock  by  an  engine  was 
guIltT  of  oontributory  nvligeoce  because  fail- 
ing to  stop  or  to  look  before  going  on  the  track 
held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1160;  Dec.  Dig.  |  850.*] 

8,  Nbolioence  ($  J36*)— OoNTBiBirroBT  Neg- 
UGBNCE— Question  fob  Jubt. 

Where  reasonable  men  may  falriy  differ 
as  to  irtiether  a  def^^dent  acted  as  an  ordinarily 
inudent  person  woald  have  acted,  he  is  not,  as 
a  matter  of  law,  negligent,  but  the  issue  is  for 
the  jury. 

[Ed.  Note. — For  otber  cases,  see  Negligence, 
Cent.  Dig.  »  333,  384;  IMc  Dig.  g  136.*] 

Appeal  from  District  Court,  McLennan 
County ;  Marshall  Surratt,  Judge. 

Action  by  3.  C.  Butts  agahisC  the  Missouri 
Kansas  &  Texas  Railway  Company  of  Tex- 
as and  others.  From  a  Judgment  for  plain- 
tiff against  d^endant  named,  It  aiq;>ealB.  Af* 
firmed. 

Coke,  Miller  &  Coke  and  Clark.  Yantis  & 
Clark,  for  appellant  Allan  D.  Sanford  and 
Geo.  N.  Denton,  for  appellee. 

RICE,  J.  On  the  12th  of  June,  1907,  Mrs. 
Susan  E.  Butts,  while  crossing  Oak  street . 
In  the  town  of  West  was  run  over  and  IeIII- 
ed  by  an  engine  drawing  a  local  freight 
train  on  appellant's  line  of  railway,  which 
ran  north  and  south  through  said  town;  and 
this  action  was  brought  against  It  by  her 
son,  J.  C.  Butts,  to  recover  damages  therefor. 
In  which  suit  Mrs.  Ophelia  Lynn  and  hus- 
band, J.  T.  Lynn,  as  well  as  the  minors,  True 
Gray,  Bemlce  Gray,  and  Annie  Gray,  were 
made  parties  defendant,  the  formw  being 


the  sister  and  the  last  three  the  chlldroi  of 
a  deceased  sister  of  Mrs.  Susan  Butts,  it  be* 
lug  alleged  that  they  were  not  entitled  to 
recover,  because  they  had  no  pecnnlary  in- 
terest In  the  life  of  the  said  Mrs.  Butts.  The 
negligence  alleged  consisted  in  the  failure  of 
appellant's  operatives  to  ring  the  bell  or 
blow  the  whistle  of  the  engine  before  reach- 
ing said  street  crossing,  as  they  were  re- 
quired to  do  under  the  law,  and  In  falling  to 
keep  a  lookout  for  persons  crossing  said 
street,  and  running  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  which  was  prohibit- 
ed by  the  ordinances  of  said  town;  all  of 
which  were  alleged  to  be  the  proximate  cause 
of  her  death.  The  defendant  answered  by 
general  and  special  exceptions,  general  de- 
nial, and  by  plea  of  contrlbntory  negligence 
on  the  part  of  said  Mra.  Butts.  A  Jury  trial 
resulted  In  a  verdict  and  Judgment  in  favor 
of  plaintiff  In  the  sum  of  $1,200  against  the 
railway  company,  and  in  favor  of  the  com- 
pany against  Mrs.  Ophelia  Lynn  and  hus- 
band, plaintiff  having  dismissal  as  against 
said  minor  defendants;  from  which  Judg- 
ment this  appeal  is  prosecuted. 

The  first  and  second  assignments  present 
the  same  question  In  this:  By  tbe  first  it  Is 
asserted  that  the  court  erred  In  overruling 
defendant's  motion  for  a  new  trial,  because 
tbe  verdict  and  Judgment  rendered  were  con- 
trary to  the  law  and  evidence,  in  that  the 
evidence  did  not  show  that  pielntifiF  suffered 
loss  by  reason  of  the  death  of  his  motber 
sufficient  to  entitle  him  to  recover;  and  by 
the  second  It  was  urged  that  the  court  erred 
lu  falling  to  peremptorily  instruct  a  verdict 
in  behalf  of  the  defen^tnt  for  the  reason 
that  It  appeared  from  the  undisputed  evi- 
dence that  plaintiff  did  not  sustain  any  dam- 
age for  which  he  would  be  mUtled  In  law 
to  recover. 

By  its  proposition  under  tbe  first  assign- 
ment appellant  insists  that  ttefore  a  recovery 
can  be  bad  for  the  death  of  a  parent  It 
must  appear  that  the  party  to  be  benefited 
by  tbe  recovery  has  suffered  a  pecuniary  loss 
dependent  upon  such  relationship.  This  is 
conceded  to  be  the  law,  but  appellee  contends 
that  this  requirement  was  met  by  the  proof. 
It  appears  from  tbe  evidence  that  he  had 
lived  with  his  mother  up  to  the  time  of  his 
majority,  and  from  that  time  until  his  mar- 
riage ;  that  subsequent  to  his  marriage, 
which  occurred  in  1898,  his  mother  had  made 
ber  home  with  him,  and  that  since  said 
time  she  had  continuously  performed  all  the 
household  duties,  with  the  exception  of  car- 
ing for  the  room  of  his  wife,  Mrs.  Kate 
Butts,  which  was  looked  after  by  the  latter. 
Plaintiff  was  33  years  of  age,  and  was  the 
editor  of  the  West  Times,  a  paper  published 
In  the  town,  while  his  wife  conducted  a  mil- 
liner}* business,  giving  her  entire  attention 
thereto.  Tbe  deceased  was  shown  to  be 
about  65  years  of  age  at  the  time  of  twx 
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death,  but  was  exceptionally  strong  and 
stont,  rarely  erer  sick,  and  able  and  willing 
to  perform  the  datiee  of  hona^eeper;  and 
for  wfa4ch  the  testimony  showed  plaintiff 
would  have  had  to  pay  some  $16  or  |20  per 
month.  If  Bbe  had  not  performed  same.  Be- 
sides the  bonsehold  work,  she  had  a  dass  in 
embroidery  and  frequently  did  fancy  work, 
from  which  abe  derived  a  revenue  and  paid 
for  most  of  h&r  wearing  apparel  and  other 
personal  expenses.  Hie  plaintiff,  however, 
paid  the  house  rent  and  paid  for  all  living 
expenses,  occasionally  giving  his  mother  from 
time  to  time,  articles  of  clothing.  He  testi- 
fied that  if  he  needed  any  money  and  she 
bad  It,  that  she  gave  it  to  him.  He  further 
testified  that  hla  mother's  services,  by  rea- 
son of  her  great  economy  and  the  personal 
Interest  that  she  took  In  his  affairs,  were 
worth  to  him  the  sum  of  f26  per  month; 
and  tbet  she  would  have  t>een  likely,  by  rea- 
son of  her  healtb,  to  have  continued  for  a 
period  of  many  years  to  perform  these  serv- 
ices. There  was  no  evidence  controverting 
this,  but,  on  the  contrary,  it  was  confirmed 
by  other  witnesses.  This  being  tme^  it 
would  appear  that  plaintiff  had  a  pecuniary 
Interest  In  the  life  of  bis  mother,  such  as 
seems  to  be  recognised  by  the  authorities 
In  this  state  as  a  basis  for  recovery.  See 
By.  Co.  V.  Long  (Tcx.  Civ.  App.)  26  S.  W. 
116 ;  Ry.  Co.  v.  Henry,  7B  Tex.  221,  12  3.  W. 
828;  March  v.  Walker,  48  Tex.  875;  Ry. 
Co.  T.  Cowser,  67  Tex.  90S;  Ry.  Co.  v. 
Lehmberft  76  Tex.  61,  12  S.  W.  838.  We 
also  desire  to  cite  In  this  connection  the  fol- 
lowing cases  from  other  Jurisdictions,  in 
which  the  exact  question  here  presented, 
after  full  consideration,  has  been  determin- 
ed In  favor  of  appellee's  contention:  Balti- 
more &  Ohio  R.  R.  Co.  V.  State,  for  the  Use 
of  Martha  F.  Mabone  et  al.,  63  Md.  135; 
Phalen  v.  Rochester  Ry.,  81  App.  Ettv,  448, 
62  N.  T.  Snpp.  836;  Lazelle  v.  Newfane,  70 
Vt.  440,  41  Atl.  611;  Omaha  Water  Co.  t. 
Schamel,  78  C.  C.  A.  68,  147  Fed.  502 ;  Coun- 
tryman v.  Fonda  J.  &  G.  R.  Co.,  166  N.  T. 
201.  60  N.  E.  822,  82  Am.  St.  Rep.  640.  See, 
also,  note  to  Carter,  Adm'r.  v.  West  Jersey 
&  Sea  Shore  R.  R.  Co.,  76  N.  J.  Law,  602, 
n  Atl.  263,  19  L.  R.  A.  (N.  S.)  128.  In  the 
two  first  cases  last  above  cited,  adult  chil- 
dren brought  the  suits  for  the  recovery  of 
damages  snstalned  by  them  on  account  of 
the  death  of  their  mother,  and  in  each  of 
which  it  was  directly  held  ttut  they  were 
tfitltled  to  recover  on  the  ground  that  they 
sustained  pecuniary  damage  by  reason  of  her 
death ;  It  b^g  shown  on  the  trial  that  the 
mother  had  aided  by  her  labor  in  the  sup- 
port and  maintenance  of  the  family  of  her 
said  children ;  which  services,  It  was  fair 
to  presume,  she  would  likely  have  continued 
to  render  during  her  lifetime,  and  upou 
which  ground  alone.  It  seems,  the  court  bas- 
ed Its  declalon.  In  the  case  of  Railway  Co. 
V.  Long,  supra,  it  waa  held,  in  an  action  hs 
adnlt  children  against  a  railway  for  dam- 


ages for  the  death  of  their  mother  caused 
by  4ts  negligence,  that  allegations  that  the 
deceased  aided  In  the  support  of  plaintiffs, 
and  cared  for  them  Id  their  tlckneeB,  and 
that  they  expected  the  oonUnnanoe  of  thew 
benefits,  were  sufficient  to  tbom  damage^  and 
that  plaintiffs,  under  anch  clrcumstanoeB, 
might  recover  If  actually  damaged,  in  case 
the  deceased  could  have  recovered  for  per- 
sonal Injuries.  For  wbl&i  reasMu  we  are 
compelled  to  bold  that  the  court  did  not  or 
as  pointed  out  in  these  assignments. 

The  third  and  fourth  aaslgnments  com- 
plain ot  the  Judgment  of  the  court  for  falling 
to  grant  a  new  trial  on  the  ground  that  the 
evidence  showed  that  plalntlCTs  mother  was 
guilty  of  contributory  negligence  at  the  time 
she  was  killed  in  entering  upon  the  tracks 
of  dtfendant;  and  that  the  coort  erred  In 
refusing,  for  this  reason,  to  peren^torlly  di- 
rect a  verdict  in  Its  favor.  It  is  shown  that 
the  railway  ran  north  and  south  through 
the  town  of  West ;  that  the  principal  busboeBS 
portlm  of  the  town  was  on  tbe  east  side 
of  the  railway,  and  that  pUdntlff  and  his 
mothw  lived  on  tbe  west  side  of  tiie  tratft. 
Oak  and  Cedar  streets  ran  east  and  west 
tbrou^  the  town,  crossing  the  railway  track, 
the  former  being  south  of  the  latter.  TSie 
deceased  was  atnu^  wliile  tzaveling  west  on 
Oak  street  at  the  point  where  the  railway 
crossed  it  On  tbe  mondng  in  question  the 
local  freight  train  running  from  HUMxtro  to 
Temple  was  in  town  discharging  freight,  and 
a  short  time  before  tbe  accident,  it  seems, 
had  swltdwd  and  left  a  string  of  box  cars 
on  a  side  tra(&  east  of  and  parallel  with  the 
main  track,  and  had  then  mweeded  with  tlie 
engine  and  two  cars  to  the  oil  mUl,  which 
was  sevwal  blo^  north  of  Oak  and  Cedar 
streets.  The  deceased,  between  10  and  11 
o'dotik  on  said  monUnft  left  the  stores  on  tbe 
east  side,  and  walked  west  on  Cedar  street 
In  the  direction  of  her  borne,  at  whldi  time 
a  strong  wind  was  blowing  from  the  south. 
She  was  wearing  a  snnbonnet,  and  from  the 
testimony,  It  appears  that  her  attention  was 
first  directed  to  the  string  of  cars  on  the 
side  trat^  Walking  nther  fast  she  passed 
these,  slowing  up  Just  before  she  reached  tiie 
main  track.  She  was  stlU  looking  In  a  south- 
erly dlrectlm  as  she  stepped  upon  the  tradi 
and  was  struck  and  killed  by  tile  engine, 
which  was  coming  south  from  the  direction  of 
tbe  oil  mill.  There  is  testimony  to  the  effect 
that  neither  the  whistle  was  blown  nor  the 
bell  rung  before  reaching  this  crossing;  and 
it  was  also  shown  by  parties  who  observed 
the  position  of  the  engineer  and  fireman, 
that  tbe  former  was  not  sitting  at  his  seat 
in  the  cab  at  tbe  time  of  and  Just  prior  to 
tbe  accident  and  that  tbe  fireman  was  not 
looking  in  the  direction  they  were  going,  but 
was  either  looking  down  at  the  ground  or 
across  at  the  business  houses  on  the  east 
side  of  the  track.  It  was  further  shown  that 
the  train  was  running  at  the  rate  at  least 
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of  from  10  to  IS  mllea  per  hour  at  the  time 
deceased  was  atrnck.  It  Is  ^e  that  both  tiie 
engineer  and  flremen  tcstlfled  that  tb^  were 
not  running  beyond  four  or  fire  miles  an 
honr,  and  they  both  testified  that  the  bell 
was  ringing  all  the  while,  but  they  admit 
that  the  whistle  was  not  blown  for  this  cross- 
ing, i^bnlng,  bowerer,  that  the  same  was 
sounded  above  Cedar  street  crossing.  The 
ei^Ineer  admits  that  be  did  not  see  the  de- 
ceased until  abont  the  time  she  was  struck, 
but  accounts  for  this  hy  saying  that  he  was 
on  the  rl^t-hand  or  west  side  of  the  engine, 
and  that  she  was  an>roachlng  from  the  east 
Bide,  and  that  the  end  of  the  boiler  ob8tmct> 
ed  his  Tle#,  and  that  he  imt  on  the  emergen- 
cy brake  as  soon  as  the  (bnger  signal  was 
glTui  by  his  fireman.  The  fireman,  although 
claiming  to  have  been  looking  ahead  all  the 
time,  said  that  he  did  not  see  the  deceased 
until  she  was  within  40  or  SO  feet  of  the 
tra&,  approaching  from  the  east  side,  but 
did  not  give  the  signal  of  ibtnger  until  latw, 
when  she  was  much  nearer  the  tradL  It 
was  shown  that  ttie  main  traCk  Is  on  a  sll^t 
elevation,  and  that  the  deceased,  if  she  had 
been  looking  in  that  direction,  could  have 
seen  the  train  for  one-fourth  of  a  mile,  or 
such  matter,  approachli^  from  the  north; 
and  that  the  operatives  could  also  have  seen 
ber  that  distance.  It  did  not  appear  that 
this  freli^t  train  liad  any  schedule,  nor  that 
it  arrived  and  dctwrted  at  any  particular 
time  from  West  Nor  does  it  appear  from 
the  evidence  ttiat  the  deceased  knew  tliat  tlie 
train  had  arrived  and  was  doing  switching  at 
the  time  she  undertook  to  cross  the  street 

The  case  on  Its  facts  Is  very  similar  to 
that  of  I.  &  O.  N.  B.  B.  Co.  V.  TInon,  117  S. 
W.  836,  in  which  It  Was  contended  hy  the 
appellant  that  the  deceased  was  guilty  of 
contributory  negligence,  as  a  matter  of  law. 
It  was  held  in  that  case  that  the  teilure  ot 
a  person  approaching  a  railway  crossing  to 
stop,  look,  and  listen  is  not  negligence,  as 
matter  of  law,  but  that  the  question  of  neg- 
ligence vel  non.  under  the  facts  of  that  case, 
was  for  the  Jury.  In  the  case  at  bar,  while 
the  evidence  shows  that  the  deceased  did  not 
stop  before  going  upon  the  trade,  and  that 
she  was  not  locking  In  the  direction  firom 
which  the  train  vras  coming  when  she  under- 
took to  cross,  still,  there  Is  nothing  to  aho^ 
that  she  did  not  listen  for  the  a]K>roachlng 
train  before  entering  upon  the  trade.  The 
evidence  of  the  englnew  shows  that  the  train 
was  making  but  little  noise,  and  Oiat  it  could 
easily,  under  the  circumstances,  to  use  his 
expression,  have  *Wipped  np"  on  any  one,  be- 
cause be  states  that  he  had  cut  off  the  steam, 
and  It  was  running  by  Its  own  momentum. 
So  that  even  had  she  been  listening  sbe 
would  not  likely  have  heard  it  especially 
since  the  wind  was  blowing  stirong^  from  the 
south,  and  the  train  was  coming  from  the  op- 
posite direction. 


We  are  aware  that  our  Supreme  Court 
has  held  In  the  case  of  I.  &  G.  N.  R.  B.  Go.  v. 
Edwards,  100  Tex.  22,  93  S.  W.  106,  that  a 
plaintltt  is  not  entitled  to  recover  where  be 
admits  that  he  vralked  upon  the  track  at  a 
crossing  without  looking  or  listening  for  the 
approaching  train,  relying  upon  the  perform- 
ance of  the  duty  on  the  part  of  the  company 
to  ring  the  bell  or  blow  the  whistle.  But  we 
think  this  case  Is  distinguishable  from  the 
doctrine  there  announced,  for  the  reason  that 
In  that  case  the  appellee  admitted  that  he 
not  only  failed  to  look,  but  likewise  failed 
to  listen;  and.  In  the  nighttime  walked  up- 
on the  track  in  front  of  an  approaching 
train  with  an  electric  headlight;  althou^  he 
was  familiar  with  the  creasing  and  knew  of 
the  frequent  passing  of  trains,  and  that  he 
could  lutve  aeea  and  heard  it  if  he  had  looked 
and  listened.  Mr.  Elliott,  after  discussing 
the  doctrine  that  a  person  Is  guilty  of  con- 
tributory negUgence  who  goes  upon  a  rail- 
way trat^  wittiont  first  stopping  looking, 
and  listening  for  an  approaching  train,  con* 
dudes  with  this  statement:  "In  the  ma- 
jority of  cases,  however,  the  qnestlou  la  one 
of  ftict,  or  a  mixed  question  of  law  and  fiict 
rather  than  a  pure  question  of  law."  sailott 
on  Ballroads,  voL  8,  condudlng  ctouse  of  sec- 
tion 1167,  p.  SOO.  The  rule  seems  to  be  that 
If  reasonable  men  vaigbt  fairly  differ  as  to 
whether,  under  the  existing  conditions,  the 
deceased  acted  as  an  ordinarily  prudent  per- 
son would  have  acted,  she  could  not  be  held 
negligent,  as  a  matter  of  law,  but  tiiat  the  is- 
sue 80  raised  la  tor  the  Jury. 

We  do. not  believe,  in  the  present  case, 
after  a  fuU  consideration  of  all  the  facts  in 
evidence,  that  this  Is  a  case  in  which  we 
should  declare,  as  matter  of  law,  that  the 
deceased  was  guilty  of  omtrlbutory  negli- 
gence in  going  upon  the  track;  but  are  in- 
dlned  to  believe  that,  under  all  the  evidmce, 
the  question  of  whether  she  was  guilty  of 
contributory  ne^lgence  was  a  matter  of  fact 
to  be  submitted  for  the  ctmsIderatlcKi  of  the 
jury;  and,  so  believing,  we  overrule  the  as- 
algnmento  raising  this  question. 

We  have  carefully  considered  the  renuUn- 
ing  assignments;  and.  bdleving  that  they 
present  no  reverdble  error,  the  same  are  in 
all  things  overruled. 

Finding  no  error  In  the  proceedings  of  the 
trial  court  Its  Judgmrait  Is  affirmed. 

Affirmed. 


GULF,  a  ft  S.  r.  BT.  GO.  V.  SnBPARD. 
(Conrt  of  Civil  Appeals  of  Texas.   Nov.  23, 

1.  CABAnBS  (I  366*)— WBONoruL  BjccnoH  or 

P  ASSBNGEBS— LUBIUTT . 

A  jyassenger  wrongfully  ejected  from  a 
train  when  so  drunk  aa  not  to  know  that  he  was 
ejected  may  recover  damages,  where,  as  soon  as 
he  came  to  himself,  he  was  mortified  and  humil- 
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kted  becaoK  of  the  occnrrence,  aod  when  he 
had  occaBion  fregaently  to  explain  to  hia  friende 
how  he  came  to  be  ejected. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Diar.  {  1454;  Dec  Dig.  {  366.*] 

2.  Cabsiebs  (S  382*)— Wbonofui.  Ejsotioh  or 

PASaENOERS— DuuoEa. 

A  passenger  was  wronrfally  ejected  at 
night  from  a  train  when  so  drank  that  he  did 
not  know  that  lie  was  ejected.  As  soon  as  he 
came  to  himself  that  night  he  was  mortified  and 
hnmiliated  because  of  the  occurrence,  and  be 
bad  occasion  frequently  to  explain  to  his  friends 
how  he  came  to  be  ejected.  He  was  and  had 
been  for  many  years  a  traveling  salesman. 
Held,  that  a  verdict  for  $250  was  not  excessive. 

[E>L  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1490;  Dec  Dig.  §  382.*] 

Appeal  from  .District  Court,  WaahlngtoD 
Cotmty  •  Ed  B.  Sinks,  Judge. 

Action  by  C  B.  Bhepard  against  the  Oulf, 
Colorado  k  Santa  F6  Railway  Company. 
From  a  Judgment  for  plaintiff^  defendant  ap- 
peals. Affirmed. 

Terry.  CaTia  it  BOlls  and  A.  H.  ColweU. 
for  appellant  Lewla  R.  Bryan,  for  appellee. 

BICB,  J.  This  BDlt  was  bron^  by  appel- 
lee against  appellant  to  recover  damages  on 
acoonnt  of  being  nnlawfnll7  ejected  from  Its 
cars  wtaUe  riding  as  a  passenger  thereon. 
The  facts  show  that  the  appellee,  on  the  19tb 
of  December.  1907,  purchased  from  appd- 
lant's  agent  at  Ralllnger,  a  tldcet  entitling 
him  to  passage  over  its  railway  from  said 
point  to  Brenham,  Tut;  Uut  prior  to  the 
parduue  of  the  ti(±et  appellee  had  bew 
drinking  with  some  friends  whom  he  had 
met,  and,  after  boarding  the  train,  the  car 
bdng  warm,  it  appears  that  he  fell  into  a 
stnpor,  but  that  bis  ticket  was  tafcoi  op  1^ 
the  conductor  before  reaching  Brownwood; 
that,  after  passing  Brownwood,  the  condno- 
tor,  while  going  throngh  the  train  and  taking 
np  tiAets,  again  demanded  of  appellee  his 
ti^et  and  npon  appellee's  being  unable  to 
And  It,  aftw  searching  some  time,  he  was 
forced  to  disembark  in  the  night  from  said 
train  at  Zepher.  a  station  btiow  Brownwood, 
at  the  instance  of  the  conductor,  who,  togeth- 
er with  the  brakeman,  asMsted  him  off.  At 
this  time  it  appears  ^om  all  the  evidence 
that  appellee  waa  In  a  helpless  condition, 
had  been  orderly  and  Quiet,  and  seemed  not 
to  know  what  he  was  doing ;  that  his  over^ 
coat  and  baggage  were  left  on  the  train,  and 
that  after  wandering  abont  in  the  dark  for 
some  time,  he  was  taken  by  some  boys  to  the 
hotel,  whne  he  spoit  the  night;  that  be  be- 
came sick  during  the  night  and  was  treated 
by  a  physician,  bnt  waa  all  r^ht  the  next 
morning.  The  oondtictor  admitted  that  he 
had  made  a  mistake  in  rea^ng  the  tU^eet 
from  BalUnger  to  BrowMBOod,  whereas  « 
was,  in  fact,  from  BaUinger  to  Brenham, 
«m<  thai  at  the  Ume  of  patting  the  appellee 
oft  the  train  he  had  a  portion  of  his  ticket 
in  his  fwdbet;  that  he  did  not  discover  this 


untC  the  next  morning  when  he  was  V>oking 
through  his  tickets,  whereupon  he  wired  the 
conductor  on  the  south-bound  marring  train 
to  Jtring  appellee  to  Temple.  Appellee  testi- 
fied that  he  did  not  know  anything  about  his 
being  put  off  the  train  until  he  "came  to" 
that  night  at  the  hotel  at  Zepher;  that  he 
was  very  much  humiliated  on  account  of  It ; 
that  If  he  had  not  been  put  off  he  would  have 
arrived  at  home  at  4  o'clock  the  morning  of 
that  night,  but,  on  account  of  this  delay,  he 
did  nbt  arrive  there  until  about  6  o'clock 
the  next  evening;  that  be  was  a  drummer 
and  had  been  a  traveling  man  for  the  past 
25  years.  Upon  the  conclusion  of  the  evi- 
dence the  court  charged  the  Jury  that  under 
the  undisputed  testimony,  the  plaintiff  waa 
entitled  to  recover,  and  Instructed  them  to 
find  for  the  plaintiff  such  actual  damages  as 
they  might  find  he  bad  sustained  by  reason 
of  being  put  off  said  train ;  and,  In  assessing 
the  same,  they  might  take  into  consideration 
the  mental  anguish  caused  by  humiliation, 
If  any,  occasioned  the  plaintiff  by  reason  of 
being  so  put  off.  There  was  a  verdict  in  be- 
half of  plaintiff  for  the  sum  of  $250,  and 
Judgment  accordingly,  from  which  this  ap- 
I)eal  Is  prosecuted. 

Ai^Uant  complains  of  the  giving  of  said 
charge,  and  insists  that  the  verdict  Is  exces- 
sive ;  and  also  contends  that  the  plaintiff  was 
not  entitled  to  recover,  for  the  reason  that 
the  evidence  showed  that  when  he  was  put 
off  of  the  train  he  was  too  drunk  to  under* 
stand  or  comprehend  what  was  being  done, 
and  therefore  could  not  have  been  humiliat- 
ed ther^y,  as  claimed  by  him.  We  think, 
since  the  evidence  showed  that  appellee  was 
ejected  from  the  train  without  any  legal  Jus- 
tification, that  the  court  was  correct  In 
charging  the  Jury  that  the  only  question  for 
their  determination  waa  the  amount  of  dam- 
ages to  which  appellee  was  entitied  under 
the  facts ;  and  therefore  overmle  the  assign- 
ment compWning  of  this  question.  It  Is  true 
that  it  apprars  that  at  the  very  time  that 
plaintiff  was  ejected  be  was  too  drunk  to 
know  tbat  he  was  in  fact  being  expelled  from 
the  train,  but  it  also  appears  from  the  evi- 
dence that  as  soon  as  he  came  to  liimself  he 
was  mortified  and  humiliated  on  account  of 
what  had  occurred;  tiiat  he  had  occasion 
frequently  to  explain  to  his  friends  how  he 
came  to  be  ejected  from  the  train,  which 
caused  him  chagrin  and  mortification.  These 
facts,  in  our  Judgment  ^titied  him  to  a  re- 
covery. It  Is  wholly  immaterial  whether  he 
experienced  the  humiliation  at  the  very  time 
of  his  ejection  or  not  If  hb  was  prevented 
from  BO  doing  by  his  inebriated  condition. 
To  bold  otherwise  would  be  equivalent  to 
saying  that  one  committing  an  indignity  upon 
another  mi^t  escape  liability,  if  it  were 
shown  tliat  at  the  time  of  the  commission 
the  person,  from  any  cause,  was  unconscious 
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of  or  Insensible  to  snch  Indignity,  notwlth- 
standlos  the  fact  that  upon  reK&inlng  con- 
sciousness be  might  Intensely  suffer  by  reason 
thereof,  which  doctrine  would  not  only  be 
Inhumane  but  repuIslTe  to  our  sense  of  Jus- 
tice and  right,  for  which  reason  we  overrule 
this  assignment 

We  do  not  think  that  the  verdict  was  er- 
cessive.  The  plaintiff.  It  seems,  was  a  drum* 
mer,  had  been  a  traTcUng  salesman  for  many 
years ;  and  we  must  suppose,  in  the  at»ence 
of  OTidence  to  the  contrary,  that  he  .was  a 
man  possessed  of  at  least  ordinary  intelli- 
gence, pride  of  character,  and  re&ned  feel- 
ing, and  that  his  unlawful  ejection,  under 
the  circumstances  Indicated  in  the  record 
would  necessarily  have  the  tendency  to  great- 
ly humiliate  and  mortify  hloL  We  therefore 
cannot  say  that  tlie  verdict  for  $2S0,  as  mat- 
ter of  law,  was  excessive  compensation  for 
his  unlawful  ejection.  See  By.  Co.  v.  Hood, 
122  S.  W.  S69,  where  a  Judgment  of  $500 
was  a^rmed  for  ejecting  the  plaintiff  from 
the  train.  In  Railway  Co.  v.  Patterson,  46 
S.  W.  848,  a  Judgment  of  $250  actual  and 
1500  exemplary  damages  was  sustained, 
where  a  plaintiff  was  unlawfully,  though 
courteously,  put  off  the  train.  In  Southern 
Railway  Co.  v.  Wood,  114  Oa.  144,  S9  S.  IS. 
896,  56  U  R.  A.  538.  Justice  Cobb  said,  In 
passing  upon  a  similar  question:  '*When  It 
aH)ears  to  us  that  one  who  has  the  legal 
right  to  ride  upon  a  train  has  been  wrong- 
fully expelled  ■  therefrom,  and  held  up  by 
such  ^)ulBlon  before  the  passengers  on  the 
train  as  one  who  is  trying  to  ride  thereon 
without  lawful  right  or  authority,  and  sub- 
jected to  the  mortification  that  such  conduct 
on  the  part  of  the  company's  agent  would 
necessarily  bring  about  In  the  case  of  a 
yomv  man  of  sensibility  and  prlAe,  we  can- 
not say,  as  a  matter  of  law,  that  $450  Is  too 
much  to  pay  him  as  compensation  for  the 
outrage  thus  committed  upon  tilm."  Believ- 
ing that  the  verdict  Is  not  excessive,  we  ovov 
rule  this  assignment;  and,  finding  no  error 
In  the  record,  the  Judgment  of  the  court  be- 
low ts  affirmed. 

Affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  T. 

CATES. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  0, 
1910.   Rehearing  Denied  Dec.  7, 1910.) 

1.  Pleaoino  (1  20G*)— Gbkebax.  ano  Spsciaz. 

Dbuubbkb— "Speozai.  Deuubbbb." 

A  demnrrer  to  the  wht^e  petition  on  Qie 
ground  that  It  does  not  set  out  a  cause  of  ac- 
tion "in  a  l<^cai  and  legal  form"  should  be  re- 
Rarded  as  a  general  demurrer,  as  a  "special 
demurrer"  is  one  pointing  out  defects  in  a  {head- 
ing in  such  a  manner  that  tbey  may  be  amended. 

[Bd.  Note.— For  other  cases,  aee  Pleading. 
Cent  Dig.  H  401-610;  D«&  Dig.  |  20&* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6673,  6574.«] 


2.  Tblegbaphs  aud  Telbpbonxs  (I  65*>— Ac- 
tion ~  Demcbbbb  —  Specification  OP  De- 

VKCTS. 

A  demurrer  to  a  petition  against  a  tele- 
graph company  for  failure  to  deliver  a  death 
message,  in  that  the  petition  failed  to  allego 
facts  connecting  the  alleged  negligence  of  the  de- 
fendant wlUi  the  absence  of  the  addressee  at 
the  funeial  of  plaintierB  husband,  and  alleged 
consMuential  Injury  to  plaintiff,  was  objection- 
able for  failure  to  point  out  specifically  tbe  de- 
fects in  the  petition  comiriainea  of. 

[Ed.  Note. — For  other  cases,  see  Tdegrapbs 
and  Telephones,  Dec.  Dig.  i  66.*] 

3.  Teleobaprs  and  Teuepbones  (I  65*)  — 
Messages— Failubb  to  IMuveb— FmrxoH 
— Dbhubbib. 

A  petitimi  alleged  that  plaintiff's  father 
promised  to  be  present  In  the  evmi  oi  the  ill- 
ness and  death  of  plaintiS's  husband,  and  that, 
if  the  messages  delivered  to  defendant  telegraph 
company  bad  been  proDq>tly  delivered,  plalntirs 
father  would  have  assisted  her  in  uurslng  her 
husband  and  would  have  been  present  at  bis 
funeral,  and  would  have  been  a  great  comfort  to 
her  in  such  ease.  It  also  alleged  that  the  fail- 
ure to  deliver  tbe  messages  deprived  her  of  the 
comfort  her  father  would  have  been  to  her  at 
the  funeral,  and  that  she  was  left  alone  among 
strangeri  to  burr  ber  husband,  and  by  reason 
thereof  she  suffered  great  grief  and  mental  an- 
guish. Bad.  that  the  petition  was  not  demup- 
rable  for  failure  to  allwe  facts  connecting  de- 
fendant's negligence  with  the  absence  of  plain- 
tUTs  father  at  the  fonetal  and  consequoit  Ukjuy 
to  her. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dee.  Dig.  1  66^*] 

4.  Teuobafhb  and  Telephones  (|  65*)— 
Death  Messaqe— Failubb  to  Dbliveb— Pe- 
tition. 

AUegatloiw  of  a  petition  ajninst  a  telegraph 
ctHupany  for  negligence  in  failing  to  deliver  a 
death  message  to  plaintiff's  father,  the  addres- 
see, relating  to  inrormatlon  given  by  Uie  father 
to. defendant  at  H.  as  to  where  he  could  be 
found,  should  a  death  message  arrive,  and  the 
promise  of  the  agent  to  forward  It  to  the  father 

Erovided  It  arrived  after  he  bad  left  to  go  to 
ia  daughter  to  asdst  her  In  earing  for  ber  ride 
husband,  were  proper  as  indicating  that,  if  dili- 
gence had  been  used  in  the  delivery  of  the  last 
message,  the  addressee  would  have  been  inter- 
ceded In  his  Journey  and  would  have  been  pres- 
ent at  tbe  husband's  funeral. 

[Ed.  Note^For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  |  66.*] 

B.  Telbokaphs  and  Telephones  (|  66*)  — 
Death  MEmAOE— FAiLtTBi  to  Deliteb-^ 

Neougencb— Evidence. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  death  message  to  plain- 
tUTs  father,  bjr  reason  of  which  he  was  unable 
to  attend  the  funeral  of  plaintiff's  husband,  evi< 
deuce  held  to  sustain  a  finding  that  defendant 
was  negligent;  that  It  had  actual  knowledge  of 
the  character  of  the  message ;  and  that  plaintiff 
would  probably  suffer  mental  anguish  frjm  a 
failure  to  deliver  It. 

[E)d.  Note.— For  other  eases,  see  Telegraphs 
and  TeleiAones^  Dec.  Dig.  i  66.*] 

Appeal  from  District  Court,  De  Witt  Comi- 
ty; James  C.  Wilson,  Judge. 

Action  by  Elizabeth  Gates  against  the 
Western  Union  Telegraph  Company,  Judg- 
ment for  plaintiff,  and  defendant  appeala 
Affirmed. 
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N.  L.  Llndaley  and  Proctor,  Vandenberge  & 
Crain,  for  appellant  Price  &  Green  and 
Davklson  ft  Bailey,  for  appellee. 

FLY,  J.  Appellee  Instituted  suit  against 
appellant  to  recover  damages  arising  from  a 
fallnre  to  deliver  telegrams  sent  by  her  to 
her  father,  relative  to  the  sickness,  death, 
and  funeral  of  her  husband.  The  cause  was 
tried  by  the  court,  a  jury  having  been  waiv- 
ed, and  Judgment  was  rendered  In  tevor  of 
appellee  for  $1,000. 

The  evidence  showed  that  appellee,  a  bride 
of  a  few  weeks,  was  In  BatesvUle,  Ark.,  when 
her  husband  became  very  slc&,  and  on  Feb- 
ruary 9,  1908,  she  telegraphed  Ma  condition 
to  her  father,  R.  A.  Bowland,  at  Cnero,  Tex. 
On  February  12th  she  delivered  a  message 
to  appellant  at  Batesvllle  to  be  delivered  to 
her  father  at  Cuero,  asking  him  to  send  a 
nurse  at  once  and  to  answer,  which  telegram 
was  delivered.  On  February  13th  another 
message  was  sent  by  appellee  to  her  father 
Informing  him  that  her  husband  was  In  a 
Tery  critical  condition  and  little  hope  of  hla 
recovery  was  entertained.  On  same  date  she 
sent  another  telegram  asking  her  father  to 
come,  then  a  later  saying :  "Joe  dying,  don't 
come."  That  telegram  was  delivered  after 
appellee's  father  had  left  Cnero  for  Bates- 
▼llle  On  Friday,  February  14,  1908,  ap- 
pellee delivered  to  api>ellant  at  Batesvllle, 
Ark.,  the  following  message  directed  to  her 
mother :  "Leave  tonight  for  Waco ;  funeral 
there  Sunday;  meet  me  there;  If  papa  has 
started  for  Batesvllle,  stop  him  by  wire." 
Ber  father  had  notified  appellee  before  start- 
ing that  he  would  leave  on  night  of  Febru- 
ary 13th,  and  for  her  to  send  a  message  to 
blm  at  Houston  and  to  her  mother  at  Cuero. 
On  February  14th  Mrs.  Rowland  telegraphed 
ber  daughter  that  her  father  had  started  to 
Batesvllle,  and  requesting  her  to  wait  for 
him.  That  message  was  not  delivered.  B. 
A.  Bowland  reached  Houston  on  the  morning 
of  February  14th  and  Informed  appellant's 
agent  that  he  would  be  at  the  depot  of  the 
International  &  Great  Northern  Railway 
Company  until  S  o'clock  p.  m.,  and  that  he 
was  expecting  a  death  message  from  Bates- 
vllle, and  If  It  arrived  before  that  hour  for 
It  to  be  delivered  at  said  depot,  and  If  not 
to  be  sent  to  him  on  the  train  leaving  at  that 
hoar.  Appellee  on  February  14th,  between  3 
and  4  p.  m.,  delivered  to  appellant  this  mea- 
sage:  "Rev.  R.  A.  Bowland,  Houston,  Texas. 
Am  leaving  tonight  for  Waco.  Funeral  Sun- 
day. Meet  me  there."  That  message  reach- 
ed Houston  about  4  o'clock  a.  m.  on  February 
15,  1908,  and  was  not  delivered.  The  result 
of  the  nondelivery  was  that  Mr.  Rowland 
went  to  Arkansas,  and  did  not  reach  Waco  In 
time  for  the  funeral  of  his  son-in-law.  Ap- 
pellee suffered  greatly  on  account  of  the 
failure  of  ber  father  to  reach  Waco,  and  was 
damaged  In  the  sum  found  by  the  conrt  Her 
father  could  and  would  have  reached  Waco 
In  time  for  the  funeral  If  the  message  had 


been  delivered  at  Houston  or  along  the  route 
to  Texarkana.  The  agent  at  Houston  agreed 
to  forward  the  message  to  Mr.  Bowland  on 
the  train. 

The  petition  allies  a  cause  of  action,  and 
the  court  did  not  err  in  overruling  what  Is  de- 
nominated the  "first  spedal  demurrer,"  which 
should,  however,  with  more  accuracy  be  call- 
ed a  "general  demurrer,"  as  It  attacks  the 
whole  petition  on  the  ground  that  it  does 
not  set  out  a  cause  of  action  in  "a  logical 
and  legal  form."  The  office  of  a  special  de- 
murrer is  to  point  out  defects  In  the  plead- 
ings so  that  they  may  be  amended,  and  the 
exception  In  this  case  falls  to  meet  that  re- 
quirement Boynton  v.  Tldwell,  19  Tex. 
118;  Telegraph  Co.  v.  Grimes,  82  Tex.  89, 
17  S.  W.  831.  The  petition  was  not  open  to 
attack  through  a  general  demurrer,  and  the 
first  and  second  assignments  of  error  are 
therefore  overruled. 

The  third  special  exception,  upon  which 
the  third  assignment  of  error  depends,  is  as 
follows:  "That  the  petition  falls  to  allege 
facts  connecting  the  alleged  negligence  of 
the  defendant  with  the  absence  of  said  fa- 
ther at  the  funeral  In  Waco  and  alleged  con- 
sequent Injury  to  plaintiff."  That  exception 
does  not  point  out  specifically  the  defects 
complained  of,  and  Is  a  weak  basis  for  an 
assignment  of  error.  The  petition,  however, 
alleged  that  appellee's  father  promised  to  be 
present  In  the  event  of  the  Illness  and  death 
of  her  husband,  and  that.  If  the  messages 
had  been  promptly  delivered,  "he  could  and 
would  have  been  present  and  would  have 
assisted  her  In  nursing  her  said  husband,  and 
would  have  been  present  at  the  funeral  of 
her  said  husband,  J.  W.  Cates,  and  would 
have  consoled  her  and  wonld  have  been  of 
great  comfort  to  her  at  such  sad  occasion." 
She  also  alleged  that,  by  the  failure  to  de- 
liver the  messages,  especially  the  one  sent  by 
her  to  Houston,  '*she  was  prevented  from 
enjoying  the  comfort  and  consolation  her 
said  father  would  have  afforded  her  at  said 
funeral,  and  that  she  was  left  alone  in  her 
sorrow  and  grief  among  strangers  to  bury 
her  husband,  whom  she  cherished,  loved,  and 
admired,  and  to  whom  she  was  much  attach- 
ed, alone  and  friendless  and  without  any 
one  to  help  her  at  Waco,  Tex.,  by  reason  of 
which  she  has  suffered  great  grief  and  men- 
tal anguish  and  distress  of  mind,"  etc.  While 
not  a  model  in  construction,  comimsitlon, 
and  perspicuity,  the  petition  is  explicit 
enough  to  place  appellant  upon  full  notice 
of  what  would  be  proved  against  it  The 
fourth  special  exception,  upon  which  the 
fourth  assignment  Is  based,  Is  just  as  gen- 
eral as  the  third  exception,  and  Is  disposed 
of  by  our  comments  on  the  third  assignment 
of  error. 

The  fifth  assignment  of  error  is  based  on 
an  exception  to  that  portion  of  the  petition 
relating  to  the  Information  given  by  the 
father  of  appellee,  at  Houston,  to  the  agent 
ct  appellant,  as  to  where  he  could  be  found 
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sboold  a  death  message  arrive,  which  he  was 
ezpectlner;  and  the  promise  of  the  agent  to 
deliver  it,  or  forward  it  if  her  father  had 
left  for  Bateevllle.  The  grounds  of  the  ex- 
ception are  "that  all  each  allegations,  as  in- 
dicated above,  are  Irrelevant  and  constitate 
no  proper  element  of  - any  cause  of  action  on 
the  part  of  said  plalntiCF,  Mrs.  Gates."  The 
exception  ia  without  merit:  The  allegation 
was  proper  aa  tending  to  show  that.  If  dili- 
gence had  been  used  in  the  delivery  of  the 
last  message,  appellee's  father  would  have 
been  intercepted  In  his  journey  and  could 
and  would  have  been  preeent  at'the  funeral. 

The  sixth  and  seventh  assignments  of  er- 
ror question  the  sufficiency  of  the  evidence 
to  sustain  a  finding  by  the  trial  judge  that 
appellant  was  guilty  of  Diligence  In  not  de- 
livering the  message  at  Houston,  or  on  the 
train,  to  B.  A.  Rowland.  The  evidence  show- 
ed that  the  message  was  delivered  to  Bayer, 
a  friend  of  appellee,  at  the  hotel  In  Bates- 
ville,  Ark.,  between  3  and  4  o'clock  p.  m. 
February  14tb,  and  that  Mr..  Rowland,  to 
whom  It  was  addressed  in  Houston,  had  In- 
formed appellant  of  his  location,  and  that 
he  did  not  iMve  Houston  until  about  6  o'clock 
p.  m.  February  14th,  The  agent  at  Houston 
was  in  possession  of  all  the  facts  as  to  where 
Mr.  Rowland  would  be  until  6  o'clock,  and 
that  he  would  be  on  a  certain  train  until 
he  reached  Texarkana.  The  message  reach- 
ed Houston  on  the  morning  of  February  15th, 
and  was  never  delivered  to  Mr.  Rowland  un- 
til he  wrote  for  it  on  February  18th.  The 
agent  agreed  to  transmit  the  message  from 
Houston  to  R.  A.  Rowland  on  the  train. 
Bayer,  to  whom  the  Houston  message  was 
given  by  appellee,  did  not  remember  the 
hour  at  which  he  delivered  the  message  to 
appelant,  but  she  gave  it  to  him  at  the  hotel 
in  BatesviUe  between  3  and  4  o'clock  p.  m. 
February  I4th,  and  she  testified  that  he  left 
with  the  telegram  for  the  office  at  the  same 
hour.  BatesviUe  la  a  small  town,  and  very 
little  time  must  have  been  consumed  in  going 
from  the  hotel  to  the  telegraph  office.  It  is 
certain  that  the  message  was  delivered  by 
Bayer  to  appellant  on  the  afternoon  of  Feb- 
ruary 14th,  because  he  swore  that  he  so  de- 
livered it  in  person,  and  he  and  appellee 
left  there  on  the  same  afternoon,  and  the  de- 
livery must  necessarily  have  been  made  be- 
fore they  left  BatesvUIe.  The  court  was  jus- 
tified in  finding  that  appellant  was  negligent 
in  not  delivering  the  message  to  Mr.  Row- 
land at  Houston,  or  to  him  while  en  route 
to  Texarkana.  The  message  was  not  sent  to 
Mr.  Rowland  nntU  February  18th,  and  then 
only  In  response  to  his  request  for  IL 

Bayer  testified  that  he  told  the  operator 
of  app^ant  at  BateevUle  the  purpose  of  the 
messages  and  the  relationship  existing  be- 
tween Mrs.  Gates  and  R.  A.  Rowland,  the 
meaaagea  disclosed  the  relationship  and  the 
urgency  and  Importance  of  the  messages,  and 
the  operator  or  manager  at  Houston  was  In- 
formed of  the  facta.  The  ninth  assignment, 


proceeding  aa  it  does  on  a  want  of  notice  In 
regard  to  the  matters  enumerated,  must  nec- 
essarily tail.  It  would  not  matter  If  the  re- 
lationship was  not  disclosed  when  the  last 
message  was  delivered ;  It  had  been  dispos- 
ed before,  and  that  was  sufficient.  As  said 
by  Bayer,  the  (^>erator  "was  well  aware  from 
previous  conversattons  that  Rev.  R.  A.  Row- 
land was  the  father  of  the  Mrs.  J.  W.  or 
Bllzaheth  Gates  who  sent  the  message  signed 
Lizzie,  for  I  tiad  told  him  that  Rowland  was 
her  father,  when  I  bad  sent  previous  tele- 
grams." The  cases  cdted  by  appellant  have 
reference  to  a  different  state  of  facts  from 
those  in  this  case.  In  this  case  appellant 
had  actual,  notice  of  all  the  facts  necessary 
to  fix  Its  liability.  It  knew  that  appellee 
was  in  Batesville  with  a  sick  husband,  that 
she  was  desirous  to  have  her  father  with 
her,  that  be  died,  that  she  then  was  very 
desirous  that  her  father  should  be  reached 
at  Houston  so  he  could  be  with  her  at  the 
funeral  in  Waco.  It  was  charged  with  no- 
,tlce  that  she  would  suffer  on  account  of  his 
absence  from  the  funeral.  This  view  of  the 
liability  of  appellant  for  the  resultant  dam- 
ages Is  not  contrary  to  any  views  expressed 
In  Tel.  Co.  V.  Luck,  91  Tex.  178^  41  S.  W. 
469,  66  Am.  St  Rep.  868,  and  Tel.  Go.  v.  Wil- 
son, 97  Tex.  22,  75  S.  W.  482.  In  neither  of 
those  cases  was  the  relationship  of  the  par- 
ties made  known  to  the  telegraph  company, 
nor  the  probable  consequences  of  a  failure  to 
deliver  the  messages.  Independent  of  the  In- 
formation given  by  Bayer,  his  testimony 
tended  to  show  that  the  operator  knew  J. 
W.  Gates,  the  husband  of  appellee.  The  tel- 
egrams showed  the  anxiety  of  appellee  and 
her  great  desire  to  have  her  father  at  the 
funeral  of  "Joe,"  and,  whether  the  operator 
positively  knew  who  Joe  was  or  not,  the  ap- 
pellant would  be  liable  for  the  mental  an- 
guish caused  appellee  by  a  failure  to  deliver 
her  telegrams.  The  anguish  on  which  the 
suit  Is  based  Is  not  on  account  of  the  death 
of  the  busband,  but  on  account  of  the  father 
of  appellee  not  being  at  the  funeral  of  some 
one  In  whom  she  was  intensely  Interested. 

If  R.  A.  Rowland  had  remained  in  Houst- 
on until  midnight  of  February  14th,  the  mes- 
sage delivered  to  appellant  in  BatesvUIe  on 
the  afternoon  of  the  same  day  would  not 
have  reached  him,  and  yet  appellant  seems 
to  Justify  Itself  and  seeks  absolution  from 
its  negligence  on  the  ground  that,  If  It  had 
been  uegUgent,  it  was  not  proved  that  the 
message  could  have  been  delivered  tiefore 
Rowland  left  Houston,  Appellant  has  pos- 
itive evidence  In  Its  possession,  no  doubt,  as 
to  when  the  message  was  delivered,  but  has 
not  seen  proper  to  disclose  It;  but  the  facta 
In  evidence  show  that  a[i|)ellee  sent  Bayer 
with  the  message  to  the  office  between  3  and 
4  o'clock,  that  he  and  appellee  left  with  tlie 
body  of  her  husband  some  time  In  the  after- 
noon, that  Is  before  sundown,  tbat  be  deliv- 
ered the  message  in  person,  and  consequent- 
ly must  have  delivered  it  In  the  aftenuMm  at 
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some  time  before  he  left  on  the  train  with 
appellee;.  Tbe  trial  oonrt  Jadlclally  knew 
that  the  sun  set  on  February  14tii  in  Arkan- 
sas abont  6  :S0  o'dodE  p.  m.  (People  t.  Mayes, 
US  OaL  618,  46  Fac.  S6(»,  and  necessarily 
iivellee  and  Bayer,  who  1^  In  the  after- 
noon, most  bare  left  BatesTille  before  tiiat 
hon^  and  the  messase  was  delivered  to  ap- 
pellant at  some  time  before  they  left  All 
of  the  facts  tend  to  show  tlkat  anwilant  could 
liSTe  delivered  the  message  In  Houston  be- 
f(ffe  5  o'dof^  If  It  had  used  dlUgence. 

Olie  twelfth,  thirteenth,  fourteendi,  flf- 
teeDth,  sixteenth,  and  seventeenth  asslgn- 
DKnts  are  disposed  of  by  our  conclusions  of 
facts  herdnbtfore  Indicated. 

We  think  the  evidoice  objected  to  was  not 
open  to  the  objections  nrged  to  it,  but.  if  It 
bad  been  objectionable,  there  is  snffldent  le* 
gal  evidence  to  sustatai  the  Judgment,  and 
it  win  not  be  disturbed. 

The  Judgment  Is  affirmed. 


GULB",  a  &  S.  P.  RT.  CO.  v.  BROOKS  et  at 

(Goort  of  (3vil  Appeals  of  Texas.    Nov.  2, 
IfflO.    On  Motion  for  Rehearing 
Dec.  7,  1910.) 

1.  CONTIKUANOK  (8  7*)— STATUTOBT  RIGHT— 

First  Applicatiok— Et^eot. 

A  party's  firat  motion  for  continuance, 
though  in  fall  compliance  with  the  statute,  does 
not  entitle  the  moving  party  to  a  continuance 
u  of  right,  the  only  elEect  being  that  the  full 
compliance  with  the  statute  destroys  the  pre- 
nmptton,  which  otherwise  an  a^ipellate  court 
via  entertain,  that  the  trial  court  had  not 
tbosed  its  discretion. 

[Bd.  Note.— For  other  caaea,  see  Oontinnance, 
Cent  Dig.  I  18;  Dec.  Dig.  |  7*i 

2.  CoNTiNUAUCE  (j  46*)— Application— SoT- 
FiciEKCT— Absence  or  Wxthbbbbs. 

An  application  for  a  first  continuance  oi^ 
the  ground  of  the  absenoe  of  witnesses  Is  in- 
sufficient where  it  falls  to  show  why  the  wit- 
nesses are  absent,  or  that  the  reason  is  un- 
known, and  fnrther  shows  that  sudi  witnesses 
were  employes  of  the  applicaot,  that  the  case 
bad  ptevionriy  been  set  for  trial  for  the  day 
on  which  It  was  called,  but  not  that  the  wit- 
nesses had  been  notified  of  that  fact,  so  that* 
t  dental  on  such  a  showing  Is  no  abuse  of  dis- 
cretion. 

[Bd.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  %  133;  Dec.  Dig.  $  46.*] 

3.  Appeal  and  Bbbob  (|  1043*)— Habuless 
Bbbob— Dbniai,  of  Continuance. 

Any  error  In  denying  defendant  a  continu- 
anos  lor  the  absence  of  witnesses  who  were 
enqtloyte  of  the  defendant  was  harmless,  where 
two  m  such  witnesses  were  present  and  testi- 
fied for  plaintiff,  and  the  others  were  residents 
of  the  county,  the  trial  having  lasted  tiiree 
daya  and  it  also  appearing  that  tb^r  testimony 
would  have  been  merely  cumulative,  and  in 
relation  to  matters  as  to  which  there  was  no 
Berions  contest 

[Bd.  Note.— For  other  cases,  see  Amteal  and 
Emr,  Cent  Dig.  f  4121 ;  Dec.  Dig.  {  1043.*] 

4.  AFPEAI.  and  ElBBOB  (I  lOSl*)— HAUCXJaS 

Ebbob— Aduission  or  Evidbncb. 

Admission  of  opinion  evidence  by  one  not 
an  expert  to  the  distance  in  which  a  train 
crald  he  stopped  AeU  harmless  error,  where 


the  ssDie  evidence  was  introduced  by  Qi«  other 
side. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  H  4161-4166;  Dec.  Dig.  1 
1051.*] 

9.  HASIIR  AMD  Skbtakt  (|  270*)— Belsvan- 
ct— AuusaxBiutT— IHbpendencb  ON  OTHXB 
Haitebs. 

In  an  action  against  a  railway  company 
for  Uie  death  of  a  section  boas,  who  was  killed 
goina  to  work  on  hia  hand  car,  the  place  of  ^e 
accident  being  on  a  curve,  there  was  evidence 
that  it  was  impossible  to  see  around  the  curve. 
Held  that,  because  of  the  fact,  it  was  proper  to 
admit  n^Je  No.  479  of  the  defendant,  which 
required  engineers  to  sound  the  whistle  in 
rounding  curves  where  Ihe  view  Is  obscured. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  I  270.*1 

6.  HAaxBE  AND  Sesvaut  (I  141*)— Masteb'b 

LlABILITT    rOB    InJUBIBS    TO    SiBVANT  — 

Modes  of  Wobk. 

It  is  the  duty  of  a  railroad  to  make  and 
enforce  proper  rules  tor  the  safety  of  its  em- 
ployes. 

[Ed.  Note. — For  other  easel,  see  Master  and 
Servant,  Cent.  Dig.  S  283 ;  Dec.  'Dig.  S  141.*] 

7.  Evidence  (J  S14*)  —  OPiNions— Expbbis— 
Speculativb  Evidbncb. 

In  an  action  for  the  death  of  a  sectionman 
killed  on  a  curve  in  a  cut  by  a  passenger  train 
while  trying  to  get  a  hand  car  off  the  track, 
evidence  given  by  an  experienced  en^neer  as 
to  the  dangers  to  a  rapidly  moving  train  in 
collision  with  a  hand  car  under  such  circum- 
stances is  not  open  to  objection  as  speculative, 
except  as  all  expert  evidence  la  speculative. 

[Ed.  Note.— For  other  casea,  aee  Evidence, 
Cent  Dig.  I  2323 ;  Dec.  Dig.  f  514.*] 

8.  Tbial  (I  2Ki*)  — InsnncnoNs— Afplica- 

BILITT  TO  BVIDBNCE. 

In  an  action  against  a  railway  company 
for  wrongful  death,  which  occurred  through  de- 
fendant'a  running  over  plaintiff's  intestate,  an 
eyewitness  testified  that  the  train  did  not  seem 
to  alow  up^  etc,  and  other  evidence  was  admit- 
ted that  the  hand  car  could  be  seen  1,400  feet 
away,  while  the  engineer  testified  that  he  put 
on  tiie  emergency  brake,  but  no  evidence  that 
passengers  were  jarred  was  offered.  Held,  that 
an  instruction  that  there  was  no  evidence  that 
the  engineer  failed  to  adopt  all  reaaonable  means 
at  his  command  to  avoid  injury  was  not  ap- 
plicable to  the  evidence,  and  properly  refus^. 

[Ed.  Note^For  other  cases,  see  Trlsl,  Cent. 
Dig.  H  602,  608;  Dec  Dig.  f  252.*] 

9.  Appeal  and  Ebbor  (§  1067*)  —  Review — 
Harmless  Error— Instbvotion  Refused. 

In  an  action  for  wrongful  death  of  plain- 
tiffs intestate,  which  occurred  while  he  was 
attempting  to  remove  a  band  car  from  the  tracks 
in  front  of  an  approaching  train,  defendant 
was  refused  an  instruction  to  the  effect  that  it 
was  his  duty  to  exercise  a  bigh  degree  of  cate 
to  remove  such  hand  car.  Thu  instructicHi  was 
refused.  Heid,  harmless  error  because  it  con- 
flicted with  defendant's  theory  that  there  was 
no  danger  to  the  train  from  a  collision  with 
a  hand  car,  so  that  deceased  should  have  sought 
a  place  of  safety  and  not  have  tried  to  move  it 
from  the  tradt,  and  becanse  an  instruction  sim- 
ilar to  it  was  given  in  behalf  of  plaintiff. 

[Ed.  Note. — for  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  i  4229;  Dec.  Dig.  S  1067.*] 

10.  Tbial  (8  260*)— Inbtbuctions— REFusAii— 
Ebbob  Cured  bt  Othbb  Instbuctjons. 

It  is  not  error  to  refuse  an  instrucUon  elim- 
inating a  certain  Issue  where  other  luurts  of 
the  court's  charge  have  eliminated  such  Issue. 

[Ed.  Note.— For  other  caaea,  see  Trial,  Cent 
Dig.  81  651,  652;  Dec.  pig.  8  260.*] 
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11.  TBIAI.  (I  ^•)— iKBTRUCnONS— APPUCA- 
BILITT  TO  EVIDENCX— KX0I.UDINO  DEFXNSBS. 

In  an  action  against  a  railwar  oompany 
for  the  vrongful  death  of  plaintiff's  intestate, 
ran  down  by  a  train,  it  was  sought  to  charge 
him  with  contributory  nes^gence  in  removing  a 
hand  car  from  in  front  of  an  amroaching  train. 
The  plaintiff  sought  to  rebut  the  tiieory  of  con- 
tributoiT  negligence  by  claiming  that  it  was  the 
deceased's  duty  to  attempt  to  remove  this  hand 
car  to  save  the  lives  of  persons  on  the  train. 
Held,  that  an  instruction  whidi  ignored  this 
contention  was  properly  refnsed. 

fEd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  «S  613,  016:  Dec  Dig.  f253.«]  » 

12.  Tbial  (8101*)— InffTBOCTioN»— Wnoaror 

Evidence. 

In  such  a  case  an  instruction  which  assnm- 
ed  that  the  deceased  in  attempting  to  remove 
the  hand  car  was  negUgent  was  property  refus- 
ed, because  it  was  upon  tin  wdfht  of  the  evi- 
dence. 

[E>i  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  420;  Dec  Dig.  |  191.*] 

18.  Master  and  ^bbtaut  <|  187*)— InjuRiES 

TO  SESVANT-OnRATIOIt  OF  RaILBOAD— PeB- 
BONS  ON  TBACK— TBAIN  BEHIND  SCHEDULE 

-Duty. 

Where  a  train  is  behind  its  schedule  and 
will  not  naturally  be  expected,  the  engineer  owes 
other  servants  of  toe  company  a  du^  to  exer- 
cise ordinary  care  to  discover  them  if  on  the 
tradt. 

[Ed.  Note.— For  other  cases,  aee  'Master  and 
Servant  Gfent  Dig.  H  267,  260,  274 ;  Dea  Dig. 
I  187.*] 

14.  NiOUaBfCIC  (I  74*)--CtoKTBIBUTOKr  Nco- 
UOENCB  —  ACTB  IK  EhKBOKITCT  —  SATINQ 

Life. 

It  is  not  contributory  negligence  for  a  party 
to  expose  himself  to  risk  in  endeavoring  to  save 
the  lives  <tf  others,  provided  his  conduct  Is  not 
rash  or  redlesa. 

[Bd.  Note.— For  other  cases,  we  Negligence, 
Cent  Dig.. I  102;  Dec.  wTl  74.*] 

On  Motion  for  Rehearing. 

15.  Nboxjoerci  (S  74*)— Cohtbxbutobt  Nxo- 
LXOKN(ai— Acts  ih  BnisBOBiroT— Eheboehot 
Caused  bt  Paett  InjuEED— Savino  Life. 

Where  a  party's  own  negligence  causes  such 
a  condition  that  the  negligence  of  others  Ib  about 
to  injure  innocent  thin]  parties,  that  person  is 
not  guUty  of  contributory  negligence  if  he  run 
risks  to  save  the  lives  of  the  Imperiled  third 
parties. 

[E3d.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  I  102;  Dec;  Dig.  i  74.*] 

Appeal  ftom  District  Ooiirt,  Milam  County; 
J.  C.  Scott,  Jodgs. 

Action  1^  Mrs.  V.  J.  Brooks  and  others 
against  the  Gulf,  Colot«do  A  Santa  F6  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

Terry,  Gavin  &  Mills,  for  appellant  U.  S. 
Hearreil  and  M.  J.  Mo<»re,  Cor  appeilees. 

JENKINS,  J.  Mrs.  F.  J,  Brocks,  widow 
of  F.  J.  Broths,  deceased,  and  tl^lr  two 
minor  children,  brought  salt  in  the  district 
court  of  Milam  county  to  recover  damages  on 
account  of  the  death  of  said  F.  J.  Brooks,  al- 
leged to  have  been  occasioned  by  the  negli- 
gence of  the  defendant  company,  tlie  appe- 
lant herein. 


The  undisputed  facts  shotr  ttiat  F.  J. 
Brooks  was  a  section  fweman  on  the  Guir^ 
Colorado  &  Santa  F4  Railroad,  living  at  Cam- 
eron; that  on  the  evening  previous  to  hla 
death  be  received  orders  the  road- 

master  to  report  next  morning  with  bis  crew 
at  Mllano;  ttiat  he  left  Cameron  about  6:20 
a.  m.,  and  that  Just  before  starting  he  went 
to  the  depot  and  looked  In  at  the  window, 
presumably  to  see  If  there  were  any  further 
orders  for  bim,  but  that  the  <^rator  was 
not  in  the  office;  that  Brooks  was  proceeding 
with  his  crew  towards  Mllano,  going  down- 
grade at  a  rather  rapid  rate  of  speed  for  a 
hand  car,  when  one  of  his  crew  discovered 
a  passenger  train  coming;  that  the  passenger 
train  when  discovered  was  in  a  cut,  and  was 
running  at  the  rate  of  45  or  60  miles  an  hour; 
that  the  whistle  upon  said  train  had  not 
been  blown  before  entering  the  cut;  that  the 
passenger  train  was  behind  time;  that,  up* 
on  said  train  being  discovered,  said  band  car 
was  8t4n>ped  as  qnlddy  as  possibly  and  tiiat 
Brooks  and  his  crew  of  atz  men  jumped  off 
of  same  and  attempted  to  remove  it  from 
the  tra^,  and  succeeded  In  getting  two  of 
the  whe^  ctt  ot  tbo  tra<&,  and  two  of  the 
whefds  betweoi  tlie  rails,  at  whldi  tlm^  the 
engine  being  close  upon  them,  all  of  th^ 
except  Brooks  ran  hnd  were  not  Injured;  that 
Brooks  did  not  leave  the  hand  car  until  it 
was  too  late  for  him  to  get  out  of  the  way, 
and  that  he  was  stnidc  and  killed  by  the 
engine;  that  when  Brotfts  got  off  of  the  hand 
car,  he  was  In  a  place  of  safety,  and  that  he 
voluntarily  went  to  a  place  of  danger,  to  wit, 
the  center  ot  the  track,  where  he  caught  hold 
of  the  hand  car,  and  was  endeavoring  to  lift 
the  same  off  the  track,  up  to  a  moment  tie- 
fore  he  was  struck  by  the  engine. 

The  evidence  was  sufficient  to  raise  the  fol- 
lowing Issues  of  fact :  (1)  Was  Brooks  negli- 
gent In  not  sooner  discovering  the  approach- 
ing passenger  train?  (2)  Was  the  negligence 
of  Brooks,  if  any,  the  proximate  cause  of  his 
injury?  (3)  Did  Brooks,  after  reaching  a 
place  of  safety,  return  to  a  place  of  danger 
for  the  purpose  of  trying  to  prevent  the  train  ■ 
from  being  wrecked?  (4)  If  so,  was  he  guilty 
of  n^Ilgence  in  so  doing?  (5)  Was  his  con- 
duct In  this  regard  rash  and  reckless?  (6) 
Was  the  engineer  on  the  passenger  train 
guilty  of  negligence  In  not  sooner  discover- 
ing the  position  and  peril  of  Brooks?  (7)  Did 
said  engineer  make  proper  efforts  to  stop  the 
train,  after  discovering  Brooks*  peril?  (8) 
Was  the  negligence,  if  any,  of  appellant's 
servants  who  were  operating  the  passenger 
train,  the  proximate  cause  of  the  death  of 
Brooks?  All  of  these  issues  were  submitted 
to  the  jury,  and  by  them  determined  against 
appellant  and  unless  the  court  erred  In  its 
manner  of  submitting  these  Issues  or  some  ot 
them,  or  failed  to  submit  some  other  matei^- 
al  Issue,  or  erred  in  refusing  to  grant  a  con- 
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donanoe.  or  In  tbe  admlaalon  or  rejection  of 
material  evidence,  the  juc^eut  ahoold  be  af  • 
Armed. 

1.  Ai^MUlant  aaslgna  error  on  tbe  rtfnsal 
of  tbe  court  to  grant  Its  motion  for  a  con- 
tin  nance;  the  same  being  Ita  first  application 
for  a  continuance.  Tb&  cont^tlon  of  appel- 
lant npon  this  aaslgnment  Is  (a)  said  motion 
was  in  fall  compliance  wltb  tbe  atatnte;  and 
(b),  snob  being  tbe  case.  It  was  entitled  to  a 
cotttlnnauce  as  a  matter  of  right,  and  tlie 
court  had  no  discretion  In  tbe  matter.  There 
are  a  nnmber  of  cases  In  this  state  In  which 
the  language  may  be  found  that,  when  every- 
thing  reqnlred  by  the  statute  is  steted  in  a 
first  application  for  a  continuance,  tbe  court 
bas  no  discretion  In  tbe  matter,  and  the  par- 
ty making  sach  amplication  is  oitltled  to  a 
continuance  as  a  matter  of  right  DoU  t. 
Mundlne.  M  Tex.  318,  ID  S.  W.  394;  Cleve- 
land T.  Cole.  65  Tex.  403;  Chllson  t.  Beeves, 
20  Tex.  275;  Prewitt  t.  Everett,  10  Tex.  288. 
All  of  tbese  cases  are  baaed  t»  some  extent 
on  H1h»  r.  Blss^,  8  Tex.  18.  A  careful  ex- 
amination of  that  case  will  show  that  what 
the  court  had  in  mind  waa  not  as  to  whether 
the  court  had  any  discretion;  hut  as  to 
whether  It  was  a  legal  discretion  subject  to 
revision  and  to  be  determined  by  tbe  rules  as 
prescribed  by  the  statnte,  rather  than  by 
the  Idea  of  Justice  or  expediency  that  might 
exist  In  the  mind  <^  the  court  Our  construc- 
tion of  the  meaning  of  this  stetoto  la  this: 
When  a  party  has  stated  In  his  application 
for  a  continuance  everything  which  the  stat- 
ute prescribes,  he  has  made  out  a  prima  fade 
case  for  a  continuance,  and  upon  appeal  no 
wdght  will  be  given  to  the  presumption, 
whidt  ordinarily  obtains,  that  the  court  bas 
not  abused  its  discretion  in  overruling  such 
motion.  The  fact  that  the  application  com- 
plies with  the  rtiles  prescribed  by  the  stet- 
nte  in  this  regard,  in  the  absence  of  con- 
clusive proof  to  the  contrary,  will  be  taken 
as  sufficient  evidence  that  the  court  has 
abused  ite  discretion;  whereas,  If  the  stat- 
nte baa  not  been  complied  with,  it  will  be 
presumed.  In  tbe  absence  of  a  showing  to 
the  contrary,  that  the  court  has  not  abused 
ite  ^scretlon.  By  way  of  lllustsatlon:  One 
of  the  grounds  for  a  first  continuance  is  the 
absence  of  a  material  witness.  Suppose  the 
stetute  In  this  regard  is  fully  complied  with 
In  a  motion  for  a  continuance,  but  the  court 
nevertheless  overrules  tbe  motion,  to  which 
a  bill  of  exceptions  Is  properly  reserved. 
Immediately  thereafter  the  witness  appears 
and  testifies  in  the  case;  Is  It  not  puerile  to 
say  that  an  appellate  court  must  reverse  the 
case  on  account  of  the  refusal  ot  the  trial 
court  to  grant  the  motion  for  a  continuance? 
And  yet  does  not  this  necessarily  follow,  it 
the  trial  court  bad  no  discretion  In  the  mat- 
ter, and  such  motion  entitled  the  maker  there- 
of to  a  continuance  as  a  matter  of  right? 
But,  however  this  may  be,  we  do  not  think 
tbe  application  in  tlila  case  entitled  tbe  ap- 
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ptflant  to  a  dmUnnaiice*  becawe,  first,  It  was 
not  a  literal  compliance  with  the  statute,  in 
that  it  did  not  state  the  cause  of  the  ab- 
sence of  tbe  witnesses,  and  did  not  state 
that  Bucb  cause  waa  unknown;  second,  it  did 
not  show  snffident  diligence,  in  that  the  ab- 
sent witnesses  were  in  the  onploy  of  the  ap- 
pellant The  case  had  been  previously  set 
down  for  trial  on  the  day  on  •which  it  was 
called,  and  It  was  not  shown  that  the  wlt- 
noeacB  had  been  notified  of  that  tact  Two  of 
tbe  witnesses  on  Account  of  whose  absmce 
the  continuance  was  asked  appeared  and  tes- 
tified in  behalf  itf  the  appellees.  The  trial 
of  this  case  lasted  three  days.  Tbe  other 
witnesses  mentioned  in  the  motUm  for  a  con- 
tinuance resided  In  the  county  aiid  were  in 
the  employ  of  appellant,  and  it  is  not  shown 
in  the  motion  for  new  trial  why  th^  did  not 
appear  and  testify.  Their  testimony,  as  set 
out  in  tbe  motion,  would  bare  been  comula- 
Uve,  &M  not  on  matters  as  to  wbidi  there 
waa  any  serious  cwteM.  For  all  of  which 
reasons  we  bold  that  tbe  court  did  not  abuse 
its  discretion  in  orwrnUng  appdlanfs  mo- 
tion for  a  continuance. 

2.  The  emv  con^lataied  of  In  admitting 
the  evidence  of  On  witness  Reed  to  the  ef- 
fect that  he  thought  that  a  passenger  train, 
under  the  circumstances  of  this  case,  could 
be  stopped  In  about  1,000  feet  Is  harmlen. 
Inasmuch  as  appellant's  witness,  the  engi- 
neer -who  had  diarge  of  the  passenger 
train,  testified  to  the  same  effect  and  there 
was  no  evidence  to  the  contrary.  The  ob- 
jection to  Reed's  testimony  was  that  he  was 
not  shown  to  be  an  expert  In  this  matter. 
Dalley  v.  Sterr,  28  Tex.  506;  Patton  v.  Greg- 
ory, 21  Tex.  520;  Hunter  t.  Hubbard.  26 
Tex.  544;  Tuggle  T.  Hughes,  28  S.  W.  63. 

There  was  no  error  in  admitting  In  evi- 
dence appellant's  rule  Mo.  479,  requiring  en- 
gineers to  sound  the  whistle  In  rounding  all 
curvea  where  the  view  ia  obscured ;  the  ob- 
jection to  tbe  same  being  that  there  was  no 
evidence  that  the  curve  was  obscure.  There 
was  such  evidence.  Turner  testified:  "You 
could  not  see  around  the  curve  on  a  hand 
car.  It  Is  an  obscure  curve — one  you  can- 
not see  around."  Reed  testified  to  the  same 
effect  It  was  the  duty  of  aK>eUant  to  make 
and  enforce  proper  rules  for  tbe  safety  of 
ite  employes.  Schroeder  v.  Railway  Oo., 
108  Mo.  822,  18  B.  W.  1095,  18  I*  R.  A. 
827.  Appellant  objected  to  tbe  testimony  of 
Smith  as  to  the  dangers  to  be  encounter- 
ed In  coming  In  contect  with  a  hand  car  un- 
der tbe  circumstences  as  shown  in  this  case ; 
tbe  objection  to  said  testimony  being  that 
It  was  "speculative  and  Inunaterlal."  It  cer- 
tainly was  not  Immaterial,  in  Tlew  of  the 
contention  that  the  deceased,  at  the  time 
he  waa  struck  by  the  engine,  was  trying  to 
prevent  such  colllsI<m,  in  order  to  save  the 
Uvea  of  persons  on  the  passenger  train.  It 
was  not  speculative,  exc^t  In  the  eense 
that  all  expert  testiinony  may  be  said  to  be 
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speculative.  Smltb  vm  shown  to  be  an  ex- 
I>erii3nced  engineer,  and  qnallfled  tio  testify 
as  an  expert  in  tbls  matter. 

3.  Appellant  assigns  a  number  of  errors 
on  the  refusal  of  the  court  to  give  special 
chaives  as  requested,  all  of  which  are  over- 
ruled for  the  following  reasons: 

(a)  Fifth  assignment  Appellant  asked  the 
court  to  charge  the  jury  as  follows:  "There 
is  no  evidence  that  the  engineer  of  the  pas- 
senger train  failed  to  adopt  all  the  means 
at  his  command,  consistent  with  the  safety 
of  train,  to  atop  the  train  after  the  peril 
was  discovered,  and  on  this  issue  you  can- 
not find  for  the  plaintiffs."  There  was  some 
evidence  of  such  failure.  Johnson,  one  of 
the  hand  car  crew,  testified  that  It  seemed 
to  him  that  the  train  did  not  slow  up  at 
all,  and  the  way  the  dinner  buckets  were 
knocked  into  the  adjoining  pasture  would 
seem  to  corroborate  his  view  of  the  matter. 
The  engineer  in  charge  of  the  passenger 
train  testified  that,  upon  discovering  the 
hand  car  and  Its  crew,  he  applied  the  emer- 
gency brakea  It  was  shown  that  this  would 
bare  tlirown  at  least  some  of  the  passengers 
off  of  their  seats.  It  is  not  shown  that  any 
passenger  felt  the  shock  of  a  sudden  stop. 
The  engineer  testified  that  he  could  have 
stopped  the  train  In  from  700  to  1,200  feet 
It  was  shown  that  he  could  have  seen  the 
hand  car  at  a  distance  of  1,440  feet.  It  Is 
true  he  testified  that  he  did  not  see  the 
band  car  until  he  was  within  6  car  lengths 
of  It,  about  300  feet,  but  the  Jury  were  not 
bound  to  acc^t  his  teatimony,  though  no 
witness  swore  to  the  contrary.  Becker  v. 
Railway  Co.,  110  Ky.  474,  61  S.  W.  997,  58 
L.  R.  A.  267,  96  Am.  St  Rep.  459;  Schroeder 
V.  Railway  Co.,  108  Mo.  322,  18  S.  W.  3095, 
18  U  a.  A.  827;  Brown  v.  Griffin,  71  Tex. 
659,  9  S.  W.  546;  M.  &  B.  Oo.  v.  Landa, 
40  s.  W.  406;  Insurance  Oo.  v.  VillmeuTe. 
29  Tel.  Civ.  App.  128,  68  S.  W.  206;  Coats 
V.  Elliott  23  Tex.  613;  Stitzle  r.  Evans,  74 
Tex.  600,  12  S.  W.  327;  Oousales  v.  Adoue. 
&6  S.  W.  648. 

(b)  In  the  seventh  assignment  anwllant 
complains  of  the  refusal  of  the  court  to  In- 
struct the  Jury  that  'it  was  the  duty  of  the 
deceased  to  exercise  a  very  high  degree  of 
care  to  remove  the  band  car  from  the  track 
and  prevent  the  ooUlBlon."  We  do  not  see 
how  appellant  can  complain  of  the  refusal 
to  give  this  charge,  as  It  would  have  been 
stronger  in  favor  of  appellees  than  any  giv- 
en on  this  issue;  nor  how  It  can  reconcile 
this  request  with  Its  contention  in  Its  tenth 
assignment  of  oror  that  there  was  no  dan- 
ger in  sadi  collision,  and  that  it  was  the 
duty  of  Brooks  to  seek  a  place  of  safety  and 
not  attempt  to  remove  said  hand  car,  and 
that  Brooks  did  not  attempt  to  remove  the 
hand  car  to  prevent  the  train  being  wreck- 
ed, as  contended  under  Its  fourteenth  and 
sixteenth  assignments  of  error. 


(c)  The  eighth  assignment  Is  ererraled,  for 
the  reason  that  the  issue  tbn^  sought  to 
be  eliminated  was  In  fact  eliminated  by  tb» 
failure  of  the  court  to  submit  the  same  to  the 
Jury  In  its  main  dia^e. 

(A)  The  charge,  refusal  to  give  which  is 
complained  of  in  the  ninth  asslgnmoit  of 
error,  was  properly  refused  because  it  re- 
quires the  Jnry  to  Ignore  the  right  of  the  de- 
ceased to  expose  himself  to  danger  to  save 
the  lives  of  othen. 

(e)  The  court  ri^itly  refused  lite  requested 
charge  as  shown  by  the  tenth  assignment, 
because  the  same  was  on  the  weight  of  the 
evidence,  In  that  it  assumed  that,  if  the  de- 
ceased placed  himself  In  a  position  of  dan> 
ger  In  attempting  to  remove  the  hand  car. 
such  act  was  negligence.  The  eleventh  and 
thirteenth  assignments  of  error  are  over^ 
ruled  for  the  same  reason. 

(f)  We  hold  that  the  requested  charge,  re- 
fusal of  which  is  complained  of  under  the 
twelfth  assignment  of  error,  was  properly 
refused,  for  the  reason  that  It  assumes  that 
the  operatives  of  the  passenger  train  owed 
the  deceased  no  duty  until  th^  actually 
discovered  his  peril.  In  view  of  the  fact 
that  a  train  running  behind  time  Is  liable  to 
meet  a  hand  car  at  any  time,  and  In  view  of 
the  lact  that  the  engineer  had  failed  to  sound 
the  whistle  before  entering  the  cut,  as  re- 
quired to  do  by  the  rules  of  ai^llant,  we 
think  be  did  owe  the  deceased  the  duty  to 
exercise  ordinary  care  to  discover  htm  on 
the  tra<^. 

4.  The  principal  legal  question  involved  in 
this  case  Is  as  to  whether  the  deceased  In 
attempting  to  remove  the  hand  car  In  order  to 
prevent  the  passenger  train  from  being  wreck- 
ed vras  bound  to  exercise  that  d^rree  of  care 
for  his  own  safety  that  would  be  exercised 
by  an  ordinarily  prudent  man  In  the  ordi- 
nary affairs  of  life.  This  question  was  so 
fully  considered,  and  the  law  In  such  case 
was  so  clearly  stated  in  the  able  opinion  by 
the  late  Chief  Justice  of  this  court  in  case 
of  RaUway  Co.  v.  McYey,  81  3.  W.  998,  that 
we  deem  It  unnecessary  to  do  more  than  to 
refer  to  that  case  for  our  views  on  this  sub- 
ject. The  cases  dted  by  Judge  Fisher  in 
that  case,  as  well  as  many  others  that  we 
hare  examined,  fully  sustain  the  text  of  that 
decision.  Upon  the  authority  of  that  case 
and  the  numerous  decisions  sustaining  the 
same,  we  bold  that  where  a  party  has  not* 
by  bis  own  negligence,  produced  tbe  situa- 
tion wfaidi  endangers  tiie  lives  of  others,  he 
is  Jostlflable  In  exposing  himself  to  danger 
which  must  be  apparent  to  him  as  a  xvuoax- 
able  man,  in  order  to  save  tbe  lives  of  such 
others ;  and  that  in  so  doin^  if  his  conduct  is 
not  rash  or  reckless,  he  will  not  be  gull^  of 
contributory  negligence.  We  find  that  the 
evidence  In  tbls  case  raised  these  tames,  snd 
that  they  were  correctly  submitted  to  the 
jury  in  the  general  and  special  charges,  and, 
the  Jury  having  found  In  favor  of  appdiees 


Digitized  by  Google 


OSOOKBTT  *  80K8  AHBBLXN. 


99 


on  these  iesaea  of  fact,  thelT  Terdlct  vlll  not 
be  dlstart>ed  by  ub. 

Finding  no  error  in  tlw  record,  tbls  case 
Ig  afflrmed. 

Affirmed. 

Oa  Motion  for  Rebearing. 

As  one  of  tbe  grounds  upon  whldi  appel- 
lant predicates  Its  motlou  for  a  rehearing 
bereln,  It  asserts  tbe  following  proposition: 
"If  the  Injured  party  by  his  negl^nce  pro- 
daces  tbe  situation  that  endangers  tbe  life 
of  another,  his  exposure  to  peril  In  attempt- 
ing to  save  that  life  would  not  be  excused 
or  justified."  Upon  this  Issue  the  appellant 
reqaested  the  following  special  charge:  "Un- 
der tbe  evidence  In  this  case,  it  was  the  dut7 
of  the  deceased  as  a  section  foreman  to  keep 
a  lookout  for  approaching  trains,  and  be  bad 
DO  right  to  assume,  under  tbe  facts  in  erl- 
deDce,  that  a  train  would  not  be  approaching 
at  any  particular  time.  Now,  if  you  believe 
and  find  from  the  evidence  that  deceased  did 
not  keep  a  proper  lookout  for  approacblnp 
trains,  and  that  under  the  ^drcumstances  of 
tills  case  his  failure  so  to  do  was  negligence, 
and  his  acts  in  the  premises  produced  the  oc- 
casion of  his  subsequent  death,  then  yon  are 
directed  that  plaintiffs  cannot  recover,  al- 
tbongb  you  may  further  find  and  believe 
from  the  evidence  that  tbe  engineer  in 
charge  of  the  approaching  train  did  not  ex- 
ercise the  care  reqalred  of  blm  under  tbe 
circumstances." 

Appellant's  ninth  assignment  of  error  was 
as  to  tbe  refusal  of  tbe  court  to  give  this 
tbaige.  Upon  this  we  said  In  the  <^lnion 
heretofore  rendered  In  this  case:  "Tbe 
charge,  refusal  to  give  which  Is  complained 
of  in  the  ninth  assignment  of  error,  was 
proptfly  refused  because  it  requires  tbe  jury 
to  ignore  tbe  right  of  tbe  deceased  to  expose 
himself  to  danger  to  save  the  lives  of  oth- 
ers." If  Brooks  faUed  to  keep  a  proper  look- 
oQt,  and  such  failure  proximately  contribut- 
ed to  bis  injury,  the  appellees  were  not  en- 
titled to  recover,  and  tbe  court  at  the  re- 
qnest  of  appellant  so  Instructed  tbe  Jury  In 
the  following  language:  "If  you  find  that  the 
deoeued  could  bare  discovered  the  approach- 
ing train  sooner  than  be  did,  and  that  his 
fallore  In  this  behalf  was  negligence,  proxl- 
mattiy  contributing  to  tbe  result,  tboi  idaln- 
ttff  cannot  recover,  although  you  may  fur- 
tlier  find  that  he  lost  his  life  In  an  effort  to 
remove  the  car  to  prevent  tbe  accident  to  the 
passenger  train."  The  Jury  by  their  verdict 
■aid  that  the  n^Ugence  of  appellant  was 
the  sote  proximate  cause  of  the  death  of 
Brooks,  and,  if  this  be  true,  the  n^ligenoe  of 
ippdlant  was  the  sole  proximate  cause  of 
tbe  danger  to  w:liich  the  passenger  train  was 
exposed.  In  an  effort  to  avoid  wbioh  BroolLd 
lost  bis  life;  and  this  is  sustained  by  the 
facta,  unless  Brooks,  by  voluntarily  exposing 
bhnself  to  danger  in  order  to  save  the  pas- 


senger train  from  being  wrecked,  was  guilty 
of  contributory  n^ligence.  If  the  proposi- 
tion of  law  embodied  In  the  requested  charge 
above  set  out,  and  here  now  insisted  upon, 
Is  correct,  It  was  error  to  refuse  said  cliarge. 
Keeping  in  mind  thfi  distinction  between  con- 
dition and  cause,  Is  said  proposition  correct? 
One  who  suffers  injury  as  the  result  of  tbe 
negligence  of  another  cannot  recover  dam- 
ages for  such  Injury  if  bis  own  negligence 
contributed  to  tbe  result.  As  a  general  rule, 
It  is  negligence  for  one  to  voluntarily  expose 
himself  to  known  danger.  Why  is  it  an  ex- 
ception to  this  rule  if  he  does  so  in  an  ef- 
fort to  save  another  from  death  or  serious 
bodily  injury?  Because  negligence  implies 
a  failure  to  discharge  a  duty,  and  between 
tbe  duty  that  one  owes  to  look  out  for  his 
own  welfare,  and  tbe  duty  that  he  owes  to 
look  out  for  the  welfare  of  others,  to  the 
extent  at  least  of  taking  some  risks  to  him- 
self, tbe  latter  is  the  higher  duty.  "Be  saw 
his  duty,  a  dead  sure  thing,  and  went  for  it, 
there  and  then."  And  the  decisions  show 
that  the  courts  in  a  Christian  land  are  not 
disposed  to  be  "too  hard  on  a  man  that  died 
for  men."  See  authorities  cited  in  the  Mc- 
Vey  Case,  supra.  Is  this  any  tbe  less  a  duty 
if  the  conditions  undw  which  another  is 
about  negligently  to  inflict  an  Injury  on  a 
third  party  has  been  brought  about  by  him- 
self? We  think  not  Appellant  should  have 
taken  notice  of  those  conditions,  which  It 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  and  should  have  governed 
Its  actions  accordingly.  Appellant  has  dted 
us  to  no  authority  to  sustain  its  cont^tion. 
In  the  absence  of  authority  impaling  us  so 
to  do,  we  will  not  hold  that  one  thus  situated 
who  yields  to  the  dictates  of  humanity  for- 
feits the  right  of  bis  wife  and  children  to  re- 
cover damages  for  his  death  inflicted  by  the 
negligence  of  another. 

We  do  not  deem  it  necessary  to  further 
discuss  the  other  grounds  of  appellant's  mo- 
tion for  rehearing.  Said  motion  Is  overruled. 


CROCKETT  &  SONS  et  al.  t.  ANSELIN, 
(Court  of  Civil  Appeals  of  Texas.  Nov.  2, 1910. 
Rehearing  Denied  Nov.  80,  1910.) 

1.  Evidence  (|  434*)— Pabol  Bvidehob  to 
Bab  a  Wbitxiih  InsiauuBHT  —  Fbaud  — 

MOBTGAGBS. 

Where  It  is  claimed  that  a  contract  and  a 
chattel  mortgage  executed  in  pursuance  thereof 
were  induced  by  frand  of  plalntifF,  all  tbe  facts 
and  circumstances  leading  up  to  and  coQuected 
with  the  tzuaactlon  an  admisslUe  on  the  iasoe 
of  the  fraud,  and  either  party  may  adduce  evi- 
dence to  show  tbe  existence  and  nonexistence 
of  frand. 

[Bd.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  H  200&-2020;  Dec.  Dig.  I  434.*] 

2.  COKTBAtTTS   (J  9&*)  —  VAUnilT  —  FRAUD — 
EIVIOBNCB— RSIXVAHOr. 

In  an  action  to  enforce  a  contract,  defend- 
ants maintained  that  the  contract  was  entered 
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into  upon  the  taJm  representadoiu  of  the  plain- 
tiff tbiit  a  certain  tract  of  land  was  la  proper 
condition  to  raise  a  crop  of  rice,  evidence  that 
tbe  contract  waa  entered  into  for  the  pnrpoaes 
of  tecurinr  certain  water  pilTileeee  held  rele- 
vant, as  snowing  nonextstanoa  oi  Irand. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec;  TUg.  |  99  *] 

8.  IAndloed  awd  TMSAxn  0  78*>— Action— 

PLAiHnrm-^oxNDXk. 

In  an  action  on  a  contract  oy  wiilcn  plain- 
tiff assigned  to  defendants  a  lease  of  a  tract  of 
land,  in  conBlderation  of  defendant's  agreement 
to  deliver  to  plaintlfF  900  barrels  of  rice  oat 
of  tbe  crop  raised  on  the  land  and  on  adjdniog 
lands  in  defendant's  possession,  It  was  not  nec- 
essary that  plaintiff's  cotenant  nnder  the  lease 
Bbould  join  as  plaintiff;  he  not  being  a  party 
to  the  contract  songht  to  be  entorceo. 

[Bd.  Note.— For  other  cases,  sea  Landlord  and 
Tenant,  Dea  Dig.  {  79i*j 

4.  Landlord  and  Tbnawt  (i  79^— Actionb— 
Defenses. 

Neither  was  It  any  defense  that  plaintiff  was 
indebted  to  his  lessor  for  rent  of  the  land,  so 
long  as  the  lessor  asserted  no  landlord's  llai  on 
the  crop  grown  on  the  land,  especially  as  no  soch 
lien  could  be  asserted ;  no  crt^  having  been  raised. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  i  79.*1 

Sb  TbIAX.  a  260*)— iNBTBUOnONS  COVBBBD  BT 

Obabob  Qiven. 

A  requested  Instrnctlon  which  Is  covered 
by  charges  already  given  is  properly  refused. 

[Ed.  Note.--For  other  cases,  see  Trial.  Cent 
Dfig.  H  601--6S9;  Dee.  Dig.  1  260.*] 

&  TUAX.  ({  827*)— Genbbat  Verdict— EFraoT. 

A  general  verdict  for  plaintiff  is  against 
all  defendants,  and  determines  all  the  issues  in 
I^alnHS's  favor,  tooching  his  right  to  the  relief 
sought 

{Bd.  Note.— For  other  cases,  see  Trial,  Cent 
DLc  li  768)6-770;  Dea  Dig.  |  327.*] 

Appeal  from  District  Court.  Matagorda 
Gonnt7 ;  Wells  Thompson,  Judge. 

Action  by  J.  Anselln  against  D.  Crockett. 
R.  B.  Crockett,  B.  E.  Crockett,  T.  O.  Crock- 
ett, and  W.  H.  Crockett  and  others.  From  a 
judgment  tot  plaintiff  defendants  appeal. 
Affirmed. 

Oaines  &  Gorbett,  for  appellants.  Unn. 
Conger  &  Austin,  for  appellee. 

NEILL^  J.  J.  Anselln  sued  D.  Crockett, 
B,  B.  Crockett,  B.  E.  Crockett,  T.  O.  Crock- 
ett, and  W.  H.  Crockett,  partners,  doing  busi- 
ness nnder  the  firm  name  of  Crockett  &  Sons, 
the  Union  Warehouse  &  Elevator  Company, 
the  Le  Tulle  Mercantile  Company,  and  the 
First  National  Bank  of  Bay  City,  alleging  as 
his  cause  of  action,  in  substance:  That  on 
and  prior  to  July  IS,  1907,  he  was  tbe  lessee 
of  and  in  rightful  possession  of  a  certain 
described  tract  of  160  acres  of  land,  holding 
the  same  nnder  a  lease  from  E.  P.  Layton, 
for  five  years,  from  and  after  August  S, 
1906;  that  on  the  date  first  mentioned  the 
land  bad  been  planted  in  rice,  and  valuable 
Improvements  made  thereon  by  him,  and  the 
crop  thereon  growing  and  In  flue  condition; 
that  said  tract  of  land  lay  between  the  pump- 
ing plant  of  Onx^ett  ft  Sons  and  land  leased 
bf  tbem  from  Layton  and  planted  in  rioe  for 


the  year  1907 ;  and  that,  to  carry  water  from 
th^r  pumping  plant  to  th«ir  land,  it  was  neo- 
eaaary  for  them  to  btiUd  a  canal  across  lOain- 
tlfTs  trac^  whldk  for  that  reason  wu  Tal- 
nable  and  desirable  to  d^endants  Crockett 
&  SmiB.  That  on  the  day  first  above  stated, 
said  defendants  Crockett  &  Sons  eatend  in- 
to a  omtraet  In  writing  wltit  plaintiff  where- 
in he,  In  oontidwatioa  at  fiOO  barrels  of  No. 
1  rice,  of  the  valne  of  $%07S,  to  be  delivered 
him  1^  said  defisndants  at  the  warehouse  at 
Slm*s  switch,  on  or  before  October  1,  1807, 
leas  8  GOits  per  sadc,  the  same  belns  one-half 
ot  hauling  <diarges,  which  was  to  be  paid  by 
plalntlfl,  with  the  written  consent  of  Us  Im- 
Bor,  assigned,  amveyed.  aid  ddlvwed  to 
Crockett  ft  Sons,  bis  lease  omtract  for  said 
160  acres,  with  all  bis  rights  thetein,  to- 
gether wltti  the  rice  crop  growing  thwem 
and  all  loqiroTenientB  there  {dated  br  him 
and  sltaated  on  said  land,  and  that  nudi  as- 
signment was  accepted  in  writing  by  Crock- 
ett ft  Sons.  That  on  said  day  defendants 
Crotikett  ft  Sons,  for  tiie  purpose  of  secnrlng 
the  prompt  paymoit  and  delivery  of  the  OQO 
barrels  of  No.  1  rice,  ocmtracted  to  be  de- 
livered plaintiff  by  them '  as  the  purchase 
price  of  said  lease,  rioe  crop,  and  Improve- 
mttits,  made,  executed,  and  ddlvered  to 
plaintiff  their  chatty  mortgage,  of  date  July 
13,  1907,  Wherein  tb^  declared  that  they 
were  justly  indebted  to  idalntlff  for  600  bar- 
rels of  Na  1  rice,  for  his  entire  iatenat  in 
and  to  his  rice  crop  planted  on  the  land  liue- 
inbefore  described,  and  that  in  order  to  se- 
cure the  prompt  paymmt  of  said  600  barrels 
of  rice  to  said  Anselln,  the  said  d^endants, 
Crockett  ft  Sons,  did  sell  and  mortgage  to 
him  all  the  crop  and  intwest  thweln  pur- 
chased by  them  and  grown  on  the  above-de* 
scribed  lands;  and  therein  agreed  to  have 
said  600  barrels  of  No.  1  rice  harvested, 
threshed,  sacked,  and  sewed,  to  furnish  the 
sacks  at  their  own  expense,  and  to  deliver 
the  rice  as  soon  as  threshed  in  the  ware- 
bouse  at  Sim's  switch,  at  a  cost  to  plaintiff 
of  8  cents  per  barrel,  the  sacks  to  be  marked 
"F.  A." ;  and  that  In  and  by  the  same  mort- 
gage instrument,  the  said  defendants,  for 
the  purpose  of  bettw  securing  the  payment 
of  said  500  sat^  of  rice,  mortgaged  to  Anse- 
lln (this  part  of  It  being  declared  a  second 
mortgage)  their  entire  rice  crop  grown  on 
the  land  which  they  leased  from  E.  P.  Lay- 
ton  for  the  year  1907.  That  said  mortgage 
was  duly  filed  with  the  county  clerk  of  Mata- 
gorda county  on  July  15,  1907,  and  duly  en- 
tered in  the  chattel  mortgage  register  of 
said  county.  That  Cro<*ett  ft  Sons,  during 
the  year  of  1907,  raised,  harvested  and  de- 
posited in  the  warehouse  of  defendant,  the 
Union  Warehouse  ft  Elevator  Company,  and 
sold  therefrom  more  than  4,500  sacks  of 
merchantable  rioe,  of  the  reasonable  value  of 
$15,000,  all  of  whl<di  was  grown  upon  the 
land  described  In  plalntltTs  said  mortgage. 
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irtildi  was  a  lien  thereon;  that,  tfaong:h  oft- 
en reqaested  to  do  so,  defraidants  Crockett  & 
Sons,  each  and  erery  one  of  them,  have  fail- 
ed and  refused  to  haul  and  deliver  to  plain- 
tiff the  600  barrels  of  No.  1  rice,  or  any  part 
thereof,  sacked  and  marked  as  agreed,  at  the 
warehouse  at  Sim's  switch,  and  have  failed 
and  refused  so  to  deliver  the  same  or  any 
part  thereof  at  any  other  place;  that  the 
market  value  of  said  500  barrels  of  No.  1 
rice,  at  agreed  date  of  delivery  and  at  va- 
rious peilods  daring  the  market  season  of 
said  year,  was  $4-15  per  barrel,  and  of  the 
aggr^te  value  of  $2,075. 

Crockett  &  Sons,  after  interposing  excep- 
tions to  plalntUTs  petition  and  a  general  de- 
nial, answered  specially  that  they  bought  the 
leas^old  on  the  100  acres  on  representatioDS 
made  by  Anselln  that  there  was  a  good  stand 
<tf  rios  thereon  and  that  all  contours,  field 
terees,  and  dttiches  for  the  proper  distrlbn- 
tloD  of  water  had  been  properly  constructed, 
or  immediately  would  be  at  the  cost  of  An- 
selin ;  that  relying  upon  such  representations 
he  entered  into  said  contract;  that  all  of 
sndi  representations  were  false  and  frand- 
nlent,  In  consequence  whereof  no  rice  was 
raised  on  said  land;  wherefore  the  consid- 
eration for  said  contract  had  wholly  failed. 
The  Union  Warehouse  &  Elevator  Company 
answered  that  Crockett  ft  Sons,  during  1007, 
deposited  tn  its  warehouse  a  quantity  of 
rice,  and  that  acting  under  their  Instruo 
tions  It  sold  the  same  and  held  the  proceeds 
thereof,  amounting  to  92,280.65 ;  that  out  of 
the  proceeds  it  has  paid  on  the  written  or- 
ders of  Crockett  &  Sons  to  Le  Tulle  Mercan- 
tile Onnpany  $1,048.65  and  to  the  Alamo 
LnmbOT  Company  the  sum  at  $600;  that  aft- 
vr  deducting  all  storage  and  other  charges 
due  there  remains  In  its  hands  the  sum  of 
$581.26;  that  It  has  no  means  of  knowing 
to  whom  said  sum  Is  payable,  said  sum  hav- 
ing been  gamisheed  by  the  Farmers'  Bice 
Milling  Company  In  a  suit  wherein  J.  Anse- 
lln is  plaintiff;  wherefore  he  asks  that  It 
be  awarded  to  whomsoever  may  be  ^titled 
to  said  fund,  and  that  It  be  dlst^harged.  No 
answer  was  filed  by  the  bank. 

-The  case  was  tried  before  a  jury  and  re- 
nilted  in  a  verdict  tn  favor  of  plaintiff  upon 
wfaldi  judgment  was  entered  against  defeud- 
ants  Crockett  &  Sons  and  the  individuals 
composing  the  firm,  Jointly  and  severally, 
and  the  Union  Warehouse  ft  Elevator  Com- 
pany, for  the  sum  of  $1,065,  with  Interest 
tbereon  at  the  rate  of  6  per  cent  per  annum 
fnmi  date  of  the  judgment  It  was  further 
decreed  that  the  Le  Tulle  Mercantile  Com- 
pany and  the  First  National  Bank  of  Bay 
City,  both  of  which  failed  to  answer,  had  no 
hiterett  in  tlie  proceeds  of  the  sale  of  the 
rice  and  that  plalntlCTs  rights  therein,  as 
sgainst  the  two  last-named  defendants,  be 
ftwevcr  quieted.  An  order  was  also  entered 
prottcting  the  Union  Warehouse  &  Elevator 
Company  against  the  garnishment  proceed- 
higi  set  op  in  its  answer. 


Conclui^ons  of  Fact 

We  conclude,  as  a  matter  of  tect,  that  the 
evld^ce  is  reasonably  sufficient  on  all  Is- 
sues between  plaintiff  and  the  defendants 
against  whom  the  money  Judgment  was  re- 
covered, to  support  the  verdict  upon  which 
sudi  Judgment  was  rendered. 

Conclusions  of  Law. 

1.  Inasmuch  as  defendants  Crockett  ft 
Sons  pleaded  that  they  were  Induced  to  enter 
Into  contract  and  execute  the  mortgage  sued 
upon  by  false  and  fraudulent  representations 
made  to  them  by  plaintiff,  by  reason  where- 
of the  conslderatltni  had  wholly  failed,  and 
Introduced  evidence  to  prove  such  defense^ 
all  the  facts  and  drcumstances  leading  up  to, 
connected  with,  and  attending  the  execution 
of  the  contract  were  admissible  on  Uie  is- 
sue of  fraud.  If  such  evidence  were  not  ad- 
missible a  contract  could  not  be  avoided  for 
fraud,  unless  It  bore  vpaa  Its  face  Irrefraga- 
ble evidence  of  it  It  would  be  a  solecism 
to  say  that  while  one  alleging  fraud  may  in- 
troduce such  evidence  to  establish  it,  his  ad- 
versa^  cannot  rebut  such  proof  by  Introduc- 
ing evidence  of  the  same  character.  In  view 
of  tUs  we  have  no  doubt  that  the  testimony 
of  Anselln,  complained  of  by  the  second  as- 
signment, was  properly  admitted.  Davis 
Drlscoll,  22  Tex.  Civ.  Aw.  14,  54  S.  W.  43; 
Earner  t.  Roan,  43  Tex.  Ctv.  App.  542,  95 
S.  W.  46. 

2.  It  does  not  appear  from  tba  statement 
In  anpellanta*  brief,  subjoined  to  the  third 
assignment  that  the  admissions  testified  to  by 
J.  Anselln  of  Crockett  ft  8<»s  were  made 
in  furtherance  or  for  the  purpose  of  ef- 
fecting a  compromise  between  the  parties  of 
the  matter  in  controvenqr*  Wherefore  the 
asslgnmttit  Is  overruled. 

8.  Then  was  no  enror  In  the  court's  ad- 
mitting In  evidence  the  water  contract,  whidi 
Is  the  subject  ot  the  fourth  assignment,  be- 
cause It  was  relevant  in  connection  with  oth- 
er testimony,  as  tending  to  show  that  def  aid- 
ants Crocltett  ft  Sons  were  not  Induced  to 
make  the  contract  sued  upon  by  false  and 
fraudulent  representations  made  by  idatntiff, 
as  charged  In  their  answer.  Besides,  both 
D.  Crockett  and  plaintiff  testified,  without 
objection,  as  to  the  execution  of  the  contract 
and  as  to  such  part  of  Its  contents  In  uiy 
way  prejudicially  affecting  defendants. 

4.  The  testimony  complained  of  in  the  fifth 
assignment  was  admissible  for  the  same  rea- 
son as  that  referred  to  in  previous  assign- 
ments was. 

6.  It  was  a  matter  of  no  moment  to  Crock- 
ett ft  Sons  whether  Frank  Ami^iin  owned  an 
Interest  in  the  subject-matter  of  the  litiga- 
tion or  not  Be  was  not  a  party  to  the  con- 
tract sued  upon,  nor  was  any  Interest  In  It 
assigned  to  him  the  plaintiff,  nor  any  ob- 
ligation to  him  resting  ui>on  said  defendants 
by  virtue  at  It.  If  he  owned  an  Interest  in 
the  rice  or  proceeds  of  its  aale^  he  must  have 
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acquired  It  through  one  to  whom  he  should 
look,  and  not  to  defendants,  for  Its  satisfac- 
tion. Therefore,  defendants  cannot  complain 
that  Frank  Anselln  was  not  made  a  party 
to  this  suit.  That  the  plaintiff  was  Indebted 
to  Layton  for  the  leasehold  ratate  asslg^ned 
to  the  defendants  could  not  concern  them, 
as  long  as  no  lien  was  asserted  or  claimed 
by  the  original  lessor  on  the  crop  grown  on 
the  premises.  From  their  own  showing,  no 
such  lien  could  be  asserted,  for  they  made  no' 
such  crop  upon  such  land.  That  they  made 
no  crop  thereon  was  their  own  affair,  and 
did  not  affect  plalntlfTs  right  of  recovery  on 
the  contract. 

6.  The  charge  of  the  court,  when  read  and 
construed  as  a  whole,  is  not  obnoxious  to 
the  objections  urged  by  the  seventh,  eighth, 
and  ninth  assignments. 

7.  The  court  did  not  err  In  refusing  any  of 
the  special  charges  requested  by  defendants. 
Such  of  tbem  as  embraced  any  principle  of 
law  applicable  to  the  case  made  by  the  plead- 
ings and  evidence  were  embraced  In  the  main 
charge,  which  fully  and  fairly  presented  the 
law  upon  all  the  matters  in  issue  to  the  jury. 

8.  When  the  verdict  is  read  and  construed 
In  connection  with  the  pleadings  and  the 
charge  of  the  court,  we  think  It  supports  the 
Judgment  entered  upon  it  It  is  a  general 
verdict  for  the  plaintiff;  and  the  rule  ia 
that  such  a  verdict  is  against  all  the  defend- 
ants, and  determines  all  the  Issues  In  plain- 
tiff's favor,  touching  his  right  to  the  relief 
sought 

There  Is  no  error  in  the  judgment,  and  It 
Is  afflrmed. 


CAHN  BELT  &  CO.  t.  OLDAG. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  23, 
T910.) 

Pleading  (§  236*)— Appeal  and  Bbbob  (S 
1^9*)  —  Amendicent  or  Answkb— Disou- 

TION  of  COUBT. 

The  statute  providing  that  no  amendment 
shall  be  Bled  after  announcing  ready  for  trial 
ia  directory,  leaving  it  to  the  discretion  of  the 
court  as  to  whether  anch  amendment  may  be 
filed,  which  ia  reviewable  only  In  cases  of  abuse. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Diff.  8  601:  Dec.  Dig.  |  236;*  Appeal 
and  Error,  Cent.  IMg.  H  38^-3833 ;  Dec.  Dig. 
8  96».*] 

Appeal  from  Austin  County  Court;  O.  Q. 
Erueger,  Judge. 

Action  on  account  by  Calm  Bdt  &  Com- 
pany against  Henry  Oldag.  Judgment  for 
defendant  and  plaintiff  appeals.  Affirmed. 

B^,  Johnson,  Matthael  ft  Thompson,  for 
aivellant    (X  (X  Glenn,  for  appellee. 

KEY,  O.  J.  This  was  a  suit  by  appellant 
against  appellee  npon  a  T^fled  account, 
tried  t)efore  the  court  without  a  jury,  and 
jo^ment  rendered  for  the  defendant 


The  case  went  to  trial  upon  a  general  de- 
nial which  was  not  sworn  to.   The  plalntUF 
put  in  evidence  its  verified  account,  aii<l 
when  the  defendant  was  sworn  as  a  wItnesH 
and  started  to  give  testimony  denying  ttic 
correctness  of  the  account  the  plaintiff  ob- 
jected because  he  had  not  In  his  answer  de- 
nied that  any  Item  of  the  account  was  cor- 
rect   Thereupon,  at  the  su^stlon  and  b.v 
the  permission  of  the  court  the  defendant 
withdrew  his  announcemrat  of  ready,  and 
filed  an  amended  answer  in  whl(^  he  de- 
nied, under  oath,  the  correctness  of  the  ac- 
count, and  the  action  of  the  trial  court  In 
permitting  that  to  be  done  is  assigned  as 
error. 

Notwithstanding  the  tect  that  the  statute 
decIar«B  that  no  amendment  shall  be  filed 
aftw  aimoundng  ready  for  trial,  the  Su- 
preme Court  has  held  that  the  statute  re- 
ferred to  is  directory,  and  that  trial  courts 
hare  the  discretion  to  permit  such  pleas  to 
be  filed.  That  doctrine  is  now  an  establish- 
ed rule  of  practice,  and  we  see  no  reason 
why  cases  of  this  kind  should  be  excepted 
from  It.  Of  coarse^  the  discretion  referred 
to  Is  subject  to  review,  but  In  the  case  at 
bar  we  fall  to  find  any  abuse  of  that  discre- 
tion, and  OTOTule  the  assignments  which 
present  that  qnestlon. 

The  Other  qaestlons  in  the  case  have  beeu 
duly  considered  and  are  decided  against  ap- 
i;>ellant 

No  reversible  error  has  been  shown,  and 
the  Judgment  is  affirmed. 
Affirmed. 


GALVESTON,  H.  ft  8.  A.  RY.  CO.  v.  IX)BIT, 
(Court  of  Civil  Appeals  of  Texas.    Nor.  d, 

1910.    Rehearing  Denied  Dec  7,  1910.) 
MaSTEB  and  SIBVAITT  ({  243*)— INJUBIES  TO 

Servaht—Coivtbibutobt  Nbolioencs. 
Where  plaintiff,  a  passenger  engineer,  was 
directed  to  wait  at  a  certain  sidiog  until  two 
sections  of  a  train  passed,  and  wltnout  notice 
to  him  an  engine  with  a  caboose  attached  was 
sent  out  In  advance  of  the  two  seetioiu  of  the 
train  mentioned  in  the  orders  to  him,  and  after 
the  engine  and  caboose  had  passed,  and  the  first 
section  of  the  train  named  had  also  passed,  be 
left  the  aiding  and  was  injured  in  a  collision 
with  the  second  section,  he  was,  as  a  matter  of 
law,  not  negligent  so  aa  to  bar  recovery  for 
the  injnrles  received  by  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  |  243.*] 

Appeal  from  District  Court,  Harris  County ; 
Norman  G.  Kittrell,  Judge. 

Action  by  Olrard  E.  Loblt  against  the  Gal- 
veston, Harrlsburg  ft  San  Anttmio  Railway 
Company.  Judgmait  for  plaintiff,  and  de- 
fendant aK>eal8.  Affirmed. 

This  action  was  to  recover  for  personal  In- 
Jury  sustained  by  Loblt  a  locomotive  engi- 
nes of  app^nt  by  a  coUlalon  of  his  train 
with  another  train  of  appellant,  which  took 
place  on  tlie  main  track  between  the  stations 


*For  othar  cases  see  saoM  topic  and  section  NVMBBR  In  Dec.  Dig.  tb  Am.  Dig.  Key  No,  Serlu  ft  IUp*r  Indaxn 
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of  Deepwat«r  and  Strang.  There  waa  a  tct- 
dlct  for  plaintiff  for  |ie,000. 

As  no  question  arises  upon  the  pleadings, 
we  shall  state  the  substance  of  the  testimony. 
Plaintiff  was  operating  passenger  train  No. 

175  from  Houston  to  Galreston.    Train  No. 

176  was  fKlng  ran  from  Oalveston  towards 
HoQStoa  In  three  sections.  Plaintiff's  train 
was  due  to  leave  Houston  at  7 :1&  p.  m.,  but 
did  not  xoore  out  until  7 :45.  Before  leavii^, 
the  orders  delivered  him  and  the  conductor 
were  as  follows:  "Order  No.  28.  3/176  En- 
gine 270  win  wait  at  Galveston  until  10:00 
p.  m.  for  No.  175,  engine  unknown."  "Order 
No.  27.  First  and  second  No.  176  Eng.  258 
and  456  will  wait  at  Strang  until  8:10  p.  m. 
for  No.  176,  £tag.  unknovm."  There  was  no 
disagreement  among  the  witnesses  as  to  the 
meaning  of  these  orders.  Under  order  27  ap- 
pellee's train,  No.  175  had  the  right  of  track 
as  far  as  Strang,  it  be  could  make  that  point 

8:10.  After  that  hour,  the  first  and  sec- 
ond sections  of  No.  176  would  have  the  right 
of  track  out  of  Strang,  and  appellee's  train 
had  the  right  of  tract  over  the  third  sec- 
tion until  10:00,  when  the  third  section  was 
due  to  leave  Galveston.  It  Is  also  undisputed 
that  appellee  was  not  able  to  reach  Strang 
by  8:10,  about  which  time  he  arrived  at 
I>eepwater,  about  eight  miles  north  of 
Strang,  and  at  Deepwater  appellee  took  the 
side  track,  for  the  purpose  of  letting  sec- 
tions 1  and  2  of  No.  176  pass,  as  It  was 
his  duty  to  do.  In  a  few  minutes  (about 
8:16)  a  train  passed,  consisting  of  a  freight 
engine  drawing  a  caboose,  at  a  speed  shown 
by  testimony  to  be  about  60  miles  an  hour 
and  too  fast  for  the  number  of  the  engine 
to  be  discerned.  In  the  cupola  of  this  pass- 
ing train  were  the  figures  1/176,  in  large 
characters,  by  which  was  meant  that  It  was 
the  first  section  of  No.  176.  It  also  carried 
the  signals  indicating  that  another  section 
was  following.  Appellee  saw  said  figures  and 
concluded  that  it  was  the  first  section  re- 
ferred to  in  hia  orders.  Shortly  afterwards 
another  train,  a  passenger  train,  came  by, 
and  appellee  condudiog  that  this  was  the 
last  section  referred  to  In  his  orders,  pro- 
ceeded with  his  train  on  the  main  line  in  the 
direction  of  Strang  at  a  rapid  rate,  but  a 
rate  within  the  rules,  and  before  reaching 
there  collided  with  another  section  of  No. 
176.  This  last-named  train,  which  passed 
him  at  Deepwater,  also  had  signals  indi- 
cating that  there  was  a  following  section, 
whidi  could  have  had  reference  to  the  third 
section  that  was  to  leave  Galveston  at  10:06. 

It  appean  from  the  teatiinony  that;  after 
the  orders  aforesaid  were  delivered  to  ap- 
pellee, a  change  was  made  at  Strang,  under 
directions  from  the  dispatcher,  In  reference 
to  train  No.  176,  by  introducing  the  ffliglne 
and  caboose  and  running  It  out  from  there 
as  section  No.  1,  thweby  In  fact  creating 
three  sections  of  train  No.  176  in  addition 
to  the  section  at  Galveston,  and  theret>y  plac- 
ing appellee  in  danger  unless  he  remained  on 


the  aide  track  until  three  sections  had  leas- 
ed him.  The  second  train  that  passed  him 
was  really  the  first,  and  the  train  be  collided 
with  was  really  the  second  section  of  No.  176 
as  originally  referred  to  in  bis  orders. 

It  was  testified  to  by  appellee  that  his  or- 
ders were  to  meet  engine  258  first,  and  that 
he  expected  to  meet  a  passenger  train  first, 
and  that  he  did  not  meet  a  passenger  train 
first,  as  he  expected,  and  that  he  recognized 
engine  25S  by  its  whistle,  which  was  the  sec- 
ond train  that  passed,  and  he  knew  the  whis- 
tle of  258  and  knew  that  the  engine  on  the 
first  train  was  not  258.  He  therefore  knew 
all  this  before  be  left  the  side  track.  It 
was  testified  to  that  the  engine  and  caboose 
was  a  train  within  the  meaning  of  the  orders. 
An  engineer  testified:  "It  might  have  been 
the  company's  desire  to  run  that  perishable 
train,  or  something  else,  the  first  section, 
which  they  frequently  do.  I  have  been  on 
lots  of  them.  They  run  stock  trains  as  first 
section  of  passenger  trains  where  they  have 
fast  time.  The  company  has  the  right  to 
put  It  ahead  or  behind,  whichever  they  de- 
sire." It  was  undiluted  that  appellee  did 
not  stop  the  second  train  to  assure  himself 
concerning  the  situation,  nor  did  he  take 
any  steps  toward  ascertaining  the  situation 
from  the  operator  at  Deepwater,  nor  at  Deer 
Park,  which  he  passed  a  little  further  on. 
He  concluded  that  the  condition  of  his  orders 
bad  been  met,  by  the  passage  of  the  two 
trains,  and  proceeded  in  the  belief  that  the 
track  was  clear  to  Strang.  The  witness  Col- 
lins, telegraph  operator  at  Strang,  testified 
that  the  dispatcher  issued  an  order  to  make 
the  caboose  and  engine  a  section  of  No.  170 
and  be  had  to  obey  him.  "It  did  not  occur 
to  me  to  have  first  No.  176  notify  train  No. 
175  that  this  change  had  been  made  In  the  or- 
ders ;  it  wasn't  necessary  for  me  to  tell  them. 
I  knew  there  was  no  way  of  tel^aphlng  to 
that  south-bound  passenger  train;  the  dis- 
patcher knew  no  way  of  getting  word  to  him. 
There  waa  no  night  office  at  Deepwater  or 
Deer  Park.  The  dispatcher  did  not  tell  me 
to  notify  this  crew  to  tell  the  south-bound 
passenger  crew — the  engineer  and  conductor 
— that  this  change  had  been  made." 

It  appears  that  the  conductor  of  the  train 
which  collided  with  appellee's  objected  at 
Strang  to  being  sent  out  as  section  No.  3 
Instead  of  2,  and  Collins  testified:  "I  went 
and  talked  over  the  wire  to  the  dispatcher 
at  Houston,  and  he  told  me  to  tell  the  con- 
ductor of  the  third  section  to  go  on  out; 
that  he  had  his  orders."  It  Is  evident  that 
said  c<mductor,  who  had  the  same  orders  as 
appellee,  had  misgivings  about  sending  out 
a  third  section  at  that  time. 

There  waa  ample  testimony,  by  witnesses, 
that  appellee's  course  In  leaving  the  side 
track  was  regular,  proper,  and  the  act  of  a 
prudent  person  under  the  orders  he  had  and 
the  circumstances  surrounding  him  at  the 
time. 

Defendant's  rule  No.  106  from  its  book  of 
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rolea  reads :  "Tn  all  cases  at  doubt  or  nncCT- 
talnty  tbe  safe  coarse  must  be  taken,  and 
no  risks  nm."  Rule  206  for  tbe  goTemment 
of  trains  by  train  ord^:  "Re^lar  trains 
must  be  designated  In  train  orders  hj  their 
numbers,  as  No.  10  engine  1438  or  second  No. 
10  engine  1454,  adding  the  «igine  number  In 
each  Instance.  Extra  trains  by  engine  num- 
bers as  extra  798  with  the  directions  as  east 
and  west  Other  numbers  and  trains  will 
be  stated  in  Big.  1."  These  rules  were  In  evi- 
dence, and  we  set  them  forth,  they  being  the 
basis  of  appellant's  contention  that  the  num- 
ber of  the  engine  being  made  an  essential 
part  of  the  order,  In  tbe  identification  of 
trains,  appellee  was  bound,  In  the  exercise 
of  due  care,  to  have  known  the  numbers  of 
tbe  passing  engines,  and  that  the  numbers 
called  for  In  his  orders  had  passed  him,  be- 
fore he  iwoceeded.  The  eogUie  No.  466  had 
not  passed  bat  was  the  one  he  ran  into. 

Defendant's  superintendent,  among  other 
things,  testifled :  "He  knew  (Q>eaklng  of  the 
diipatcber)  as  my  substitute  that  he  would 
have  tbe  right  at  any  time  to  substitute  a 
freight  train,  or  any  other  train,  for  sec- 
tion 1  If  he  wanted  to.  He  has  a  perfect 
right  to  do  that  He  did  substitute  an  en- 
gine and  caboose  for  one  section  of  train  176. 
I  do  not  pretaid  to  say  Out  tbe  dlspatchw 
did  not  neglect  his  duty.  He  didn't  do  his 
duty,  nor  neither  did  the  crew  on  the  other 
train."  This  evld^tly  has  referaice  to  his 
failure  to  bare  precautions  taken  to  notify 
appellee  of  the  change,  which  could  have 
been  done  by  means  of  tbe  passing  trains. 
Tbe  same  witness  testified:  "It  is  a  fact 
that  it  frequently  or  sometimes  occurs  that 
an  engine,  where  yon  hare  given  the  number 
In  tbe  orders,  that  Is  going  to  pull  tbe  train. 
It  does  occur  that  tbe  raglne  for  some  rea- 
son is  disabled  and  some  other  engine  pulls 
tbe  train ;  that  does  occur." 

The  first  assignment  of  error  Is  that  the 
court  erred  In  refusing  a  peremptory  instruc* 
tlon  for  defendant  because,  according  to  the 
undisputed  evidence  and  under  the  law  ap- 
plicable thereto,  plaintiff  was  not  ^titled  to 
recover. 

Tbe  second  Is  that  the  court  erred  in  re- 
fusing a  new  trial  because  tbe  verdict  Is 
against  the  great  weight  of  tbe  evidence, 
since  tbe  testimony  shows  beyond  question 
that  appellee  was  guilty  of  contributory  neg- 
ligence, and  could  by  the  use  of  ordinary  care 
have  avoided  the  collision  and  tbe  injury  to 
himself,  the  evidence  showing  that,  long  be- 
fore he  jumped  fnnn  bis  oiglne,  he  saw  tbe 
other  engine  approaching  and  made  no  effort 
to  stop  his  engine  and  avoid  a  collision. 
Also  because  the  verdict  is  against  the  great 
weight  of  the  evidence,  In  this;  That  all  the 
testimony  shows  that  plaintiff  was  guilty  of 
contributory  negligence,  In  this:  That  he 
went  out  on  tbe  main  line  In  plain  and  op«i 
violation  of  bis  orders.  In  that  he  had  an 
order  to  meet  engine  258  first  and  456  next 
ootb  engines  drawing  passenger  trains,  and 


Oiat,  not  being  aide  to  main  Sttaiift  thm 
meeting  point  u  was  his  duty,  he  took  sid- 
ing at  Deepwater,  where  the  first  engine  call- 
ed for  in  his  OTders,  No.  2tf8;  poased  blm,  an- 
other ttkglne  drawing  a  caboose  having  passed 
ahead  of  engine  No.  258  at  Deepwater^  wh&e- 
opon  plaintiff  without  making  Inquiry,  as 
was  his  duty,  went  with  bis  engine  npon  tiie 
main  line  at  that  point  which  was  about 
eight  miles  from  Strang,  and  ran  at  the  rate 
of  about  56  or  60  miles  an  hoar,  against  his 
orders,  met  ^iglne  No.  456,  and  ccdUded  with 
same  as  it  stood  apon  the  trade,  the  head- 
Ught  facing  him  about  IH  miles  from  Strang, 
and  to  avoid  the  collision  jumped  from  his 
engine;  that  be  saw  the  englne''B  beadllgbt 
aroroaching  blm  S  miles  away  In  ample  time 
to  have  stopped  bis  engine  and  train,  bat 
without  exerdalng  ordinary  care,  or  any  sort 
of  care,  he  ran  on  to  a  collision  therewith. 

Baker,  Botts,  Parker  &  Garwood,  Lane. 
Welters  &  Storey,  and  Wm.  A.  Vinson,  for 
aK>elIant   Lovejoy  St  ParkcTf  for  a];^le& 

JAMBS,  O.  3.  (after  stating  the  facts  as 
above).  In  so  far  as  concerns  the  question 
of  appellee's  contributory  negligence  In  go- 
ing at  too  great  a  speed  or  in  not  che<^±ag 
or  stopping  his  train  in  time  to  avert  the 
collision,  we  find  as  a  conclusion  of  fact 
from  amide  erldoioe  in  tbe  record,  that  he 
was  not  diargeabla  vlth  negllgience  in  tboae 
respects. 

Tbe  other  question  Is  whether  or  not  he 
was  culpable,  as  a  matter  of  law.  In  leaving 
tbe  siding  and  proceeding  on  his  way  at  the 
time  and  under  the  circumstances.  We  are 
of  opinion  that  he  was  not 

His  orders  required  him  to  take  the  riding 
at  Deepwater  to  await  the  passage  of  two 
sections  of  train  176.  This  he  did.  The  or- 
ders In  his  hands  Identified  the  trains  he 
was  to  wait  for  as  the  first  and  second  sec- 
tions of  176  drawn  by  engines  258  -and  466. 
respectively.  He  bad  no  knowledge  of  the 
change  that  bad  been  made  at  Strang,  add- 
ing another  section,  which  was  sent  for- 
ward ahead  of  the  two  refn-red  to  in  his 
orders  as  section  No.  1,  and  which  was 
made  to  promlnentiy  display  Itself  as  sec- 
tion 1  of  train  176.  By  this  proceeding  de- 
fendant Introduced  a  danger,  unknown  to 
appellee.  Thus  three  trains  had  to  pass 
blm  before  be  could  safely  move  out  In- 
stead of  two.  as  stated  In  bis  orders.  Bnt 
for  this  tbe  collision  would  not  haTO  hap- 
pened. 

Nevertheless,  If,  as  appellant  contends, 
appellee  in  leaving  the  siding  when  be  did 
disobeyed  the  plain  terms  of  bis  orders,  we 
take  It  that  It  would  have  been  unnecessary 
for  defendant  to  have  given  him  other  or 
special  notice  of  tbe  change  mentioned,  as 
defendant  doubtiess  bad  the  right  to  rely  on 
his  following  the  ordws  which  he  had.  The 
question  Is:  Did  be  violate  his  ordersT 

ORta  following  r^reaenti  tbe  attnation  at 


Digitized  by  Google 


OteJ  OALVXSTON.  H.  ft  8.  A.  BT.  00.  T.  LOBIT.  |05 


WB  nndenrtiud  It:  B*  bad  mdna  to  mdt 
tbere  for  tbe  flnt  and  seomd  seetloiw  of 
176.  Am  be  bad  been  expected  to  meet  tboee 
aecdons  at  Strang,  be  knnr  wben  be  took 
ibe  aiding  at  Deepwater  tbat  tb^  were  Im* 
medlattfy  dne  to  pass  Uiere.  In  a  few 
mlnntea  after  stopping  on  tbe  elding  one 
passed,  the  engine  number  not  distlngoisb- 
ftble^  bnt  irtilcb  sbowed  from  tbe  enpola  to 
be  section  1  of  176,  wbitA  It  really  was, 
baring  been  made  so  at  Strang,  altbough 
not  the  eection  1  as  originally  Intended  In 
appellee's  orders.  He  knew,  however,  that 
this  train  did  not  have  tbe  engine  number 
which  corresponded  with  the  engine  men- 
tioned In  bis  order  for  section  1,  being  fa- 
miliar with  tbe  whistle  of  that  engine.  Bnt 
he  took  It  for  section  1  called  for  In  bla 
order,  on  account  of  what  be  saw  on  the 
caimla,  and  waited.  In  10  or  15  minutes 
another  train  came  by,  and  be  recognized 
on  this  train,  by  Its  whistle,  the  engine  258 
which  his  order  connected  with  the  first 
section  that  was  to  pass  him.  He  then  con- 
dnded  tbat  tiie  two  sections  mentioned  in 
his  order  bad  passed  and  proceeded  out  up- 
on the  main  track.  There  was  testimony  t»y 
experienced  witnesses  going  to  show  that 
engineers  would  have  understood  tbe  situa- 
tion as  app^ee  did  in  Tlew  of  bis  orders 
and  the  drcnmstancea,  and  would  have  gone 
forward  on  the  main  track  Jast  as  he  did. 

There  can  be  no  doubt  from  the  testimony 
that  the  circumstance  tbat  tbe  first  section 
tbat  passed  did  not  have  on  It  the  engine 
mentioned  In  tbe  orders  In  connection  with 
It,  and  the  drcmmstance  tbat  tbe  second 
section  did  have  tbat  partlcnlar  engine,  and 
that  this  fact  was  known  to  appellee  before 
he  mored  out,  was  snggestlre  of  some  con- 
fusion or  that  something  was  wrong  with, 
or  that  some  cliange  had  taken  place  In  tbe 
arrangement  of  the  sections  of,  No.  176,  or, 
on  the  <}tber  hand,  that  there  was  some- 
thing wrong  with  appellee's  orders  as  to  tbe 
engines.  Two  sections  had  passed,  appellee 
had  been  on  the  alert,  tbe  first  displayed  it- 
self as  section  1  of  176,  which  answered  his 
orders  that  far.  It  Is  true  be  might  have 
stopped  tliat  train  and  examined  the  engine 
number,  and  he  probably  would  have  been 
required  to  do  so  if  bis  order  had  so  pro- 
vided. Bnt,  as  It  did  not,  appellant  is  cer- 
tainly mistaken  In  contending  that  he  vio- 
lated a  poBltive  order  In  not  going  tbat  far 
to  satls^  himself  tbat  section  No.  1  as  de- 
scribed In  his  orders  bad  or  bad  not  passed. 
There  being  no  order  which  required  him 
to  know  the  engine  numbers  that  passed 
blm  and  to  t>e  governed  by  tbat  fact,  his 
failure  to  stop  the  passing  trains  and  ascer- 
tain tbe  numbers  when  they  were  not  dis- 
cernible and  his  acting  upon  what  the  train 
■nnomiced  itself  to  be  would  InnAve  no 
more  than  a  question  of  ordinary  care  on 
bis  part 

Be  considered  tbat  Uw  first  seetloa  re- 


ferred to  tai  bis  orders  bad  passed.  Amtbor 
section  passed*  and  he  knew  tbla  bad  0ie 
engine  which  did  not  belong  to  sectlcm  2, 
but  to  section  1,  according  to  his  ordws. 
These,  as  already  stated,  were  dretunstanoeB 
which  suggested  that  tbere  wafl  something 
wrong  about  tbe  arrangoaoit  of  the  sec- 
tions of  176  01  something  wrong  about  the 
orders.  Bnt  what  did  tbey  suggest?  Noth- 
ing definitely.  They  certainly  did  not  ad- 
vise btm  tbat  anotbOT  section  tiad  been  add- 
ed at  Strang,  and  tbat  new  conditions,  not 
embraced  or  contemplated  in  his  orders, 
viz.,  tbe  passing  of  three  sections  at  Deep- 
water  Instead  of  two  before  be  could  safely 
go  out,  had  been  created.  He  bad  the  right 
to  assume  that  no  change  Involving  a  new 
danger  to  blm  would  be  created,  and  was 
not  required  to  anticipate  that  defendant 
would  introduce  a  new  danger  without  pro- 
viding for  notice  to  blm.  Altbough  be  knew 
tbat  the  first  section  that  passed  did  not 
have  engine  258,  and  altbough  he  knew  tbat 
the  second  section  bad  engine  258,  which, 
according  to  bis  orders,  should  have  been  on 
section  1,  and  from  this  be  may  have  known 
that  some  change  had  been  made  In  the  sec- 
tions of  176,  still  he  had  tbe  right  to  act 
upon  the  belief  tliat  these  things  Involved 
no  new  risk  or  danger  to  blm.  They  did 
not  necessarily  Indicate  danger,  nor  the  fact 
that  three  sections  had  been  made,  and, 
tbere  being  nothing  to  notify  blm  of  tbe 
existence  of  such  conditions  except  what 
might  be  inferred  from  said  circumstances, 
it  presented,  at  the  utmost,  nothing  more 
than  a  queetitm  of  fact  for  the  Jury  wheth- 
er or  not  from  said  circumstances  a  reason- 
ably prndent  person  in  his  situation  would 
have  realized  the  danger  Involved  In  the 
morlng  out  of  tbe  train,  and  taken  tbe  pre- 
caution to  asc«tain  what,  if  anything,  they 
meant. 

For  these  reasons  we  conclude  that  tbere 
was  no  error  in  refusing  the  peremptory  in- 
struction, or  In  the  oTerrullng  of  tbe  motion 
for  new  trial. 

The  rule:  "In  all  cases  of  doubt,  or  un- 
certainty, tbe  safe  course  must  be  taken, 
and  no  risks  rnn" — does  not  affect  tbe  view 
above  expressed. 

The  fourth  and  fifth  assignments  complain 
first  of  the  refusal  of  a  charge  which  would 
have  told  tbe  Jury  tbat  If  It  was  plaintiff's 
duty  to  wait  at  Deepwater  nntil  engines  268 
and  456  with  their  trains  had  passed,  and 
he  did  not  do  so,  to  find  for  defendant  This, 
from  what  has  been  said,  was  correctly  re- 
fused. The  second  complaint  is  of  the  re- 
fusal of  a  charge  which  embodied  like  er- 
ror. There  was  no  rule,  nor  order,  which 
required  appellee  to  know  the  numbm  of  the 
passing  engines,  and  It  would  have  bew  er- 
ror for  the  court  to  make  audi  failure  neg- 
ligence as  a  matter  of  law. 

The  remaining  assignment  Is  tbat  tbe  rer- 
diet  is  axcasdveh  Tbe  testinuny  ccmcemlng 
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bis  Injuries,  Id  our  opinltm,  does  not  indi- 
cate an  ezceadTe  flmUng- 
Judgment  afflrmed. 


BBII/HARZ  et  tL  t.  ILUNGSWORTH  et  al. 

(Court  of  Givll  Ai^eals  of  Texas.    Not.  12, 
1010.    Rehearing  Denied  Dec.  8,  1910.) 

1.  Mechanics*  Liens  (|  8*)  —  REQuisina  — 

CONSTITDTIOIfAI.  PBOTIBIONS— FXLIHO. 

Const,  art  10,  S  87,  declares  that  medianles 
and  materialmen  uiall  oare  a  Uen  for  the  value 

of  their  labor  done  or  material  furnished,  and 
the  Legislature  shall  provide  for  the  efficient  en- 
forcement of  audi  liens.  Held  that,  though  the 
Legtalatnre  had  pover  to  prorlde  for  the  service 
of  a  written  notice  hj  a  claimant  on  the  owner 
before  payment  to  the  contractor,  It  had  no 
right  to  require  the  filing  of  an  account  or  bill 
of  particulars  with  the  county  clei^  within  00 
days  after  accrual  of  the  indebtedness  in  order 
to  save  a  materialman's  Uen,  except  sa  sgalnst 
subsequent  purchasers. 

[Ed.  Note.— For  other  cases,  sec  Mechanics' 
Liens,  Cent.  Dig.  i  4;  Dec.  Dig.  S  3.*] 

2.  Mechanics'  Liens  (f  114*)— Matebiauckn 

—  Obdbbs  on  Owner  —  Equn-ABUt  Assign- 

■ENTB— PSZOIXTIEB  AS  TO  MONBT  Dm  C90N- 
TBACTOB. 

Where  a  ctntractor  drew  written  orders 
on  the  owner  In  favor  of  a  matoialman  in  pay- 
ment of  material,  and  such  orders  were  accept- 
ed, they  constituted  an  equitable  assignment  of 
so  much  of  the  fund  due  the  contractor  and 
were  superior  to  any  claim  or  Uen  other 
materialmen,  of  which  anbseqnait  notice  was 
given  to  the  owner. 

fGd.  Note.— For  other  cases,  see  Mechanics* 
Liens.  Cent  Dig.  |  149;  Dec.  Dig.  t  114.*] 

3.  Mechanics'  Liens  (%  113*)— Matebialmeh 

—  LlABQJTT  OF  OWNEB  — OEDEU  OW  GON- 
TBACTOE. 

Under  Rev.  St  1896,  arts.  829^  8308,  3310, 
requiring  that  a  materialman  shall  give  notice 
of  material  furnished,  to  the  owner  of  the  build- 
ing, and  that  the  owner,  so  long  as  he  receives 
no  such  notice,  may  pay  money  to  the  contrac- 
tor, and  cannot  be  neld  liable  for  sums  so  paid, 
the  owner  cannot  be  held  liable  to  materialmen 
For  sums  he  has  bound  himself  to  pay  on  writ- 
ten orders  of  the  ccmtractor,  where  no  notice 
has  been  given,  thongh  article  8S10  also  declares 
that  lions  for  material  fumidied  sliaU  be  on  an 
equal  footing. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Cent.  EHg.  f  148;  Dec.  Dig.  !  113.*] 

4.  MECHANIce*  LIBN8  {§  196*)— Matehialken 
— I'RioKiTiEiH- Clams  fob  Extbas. 

Claims  for  extras  furnished  by  a  material- 
man to  the  owner  of  a  building,  in  order  to  en- 
able it  to  complete  the  same  after  the  contractor 
bad  made  default,  were  entitled  to  priority  over 
claims  by  materialmen  for  material  furnished 
the  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  I  338;  Dec.  Dig.  S  196.*] 

&  INTEBFLBADEB  (|  35*)— OOSTS— ATTOBNET'S 

Fbes. 

Where  several  materialmen  were  claiming 
funds  in  the  bands  of  the  owner  of  a  building 
and  the  amount  was  insufficieut  to  pay  all  the 
bills  in  full,  the  owner  having  no  claim  on  the 
fund,  was  a  mere  staliebolder,  entitled  to  file  a 
bill  of  Interpleader  requiring  the  claimants  to 
IIti);nte  their  priorities;   and  hence  the  owner 


on  filing  such  hill  was  entitled  to  a  reasonable 
attorney's  fee  and  costs  out  of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Inter^eader, 
Cent  Dig.  I  79;  Dec.  Pig.  I  8&*] 
6.  Mechanics'  Liens  (|  161*)  —  Amottnt  — 

LiABiurrr  or  Ownbb  toe  InrBKEsr. 

Where  the  owner  of  a  building  promptly 
interpleaded  adverse  claimants  of  a  fund  In  his 
hands  due  the  contractor,  and  as  soon  as  the 
order  of  oonrt  was  obtained  paid  the  fund  Into 
court,  it  was  not  liable  for  interest  tliereon,  as 
the  claimants'  right  to  a  lien  did  not  create  a 
debt  against  the  owner,  but  operated  merely 
as  a  writ  of  garnishment 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liens,  Cent  Dig.  1  283 ;  Dec  Dig.  I  161.*J 

Appeal  from  District  Court,  Dallas  Coun- 
ty; J.  C.  Roberts.  Judge. 

Suit  by  W.  IlUngsworth  and  others  against 
R,  H.  Milner  and  the  Parlln  &  Orendorff  Com- 
pany to  enforce  a  mechanic's  lien  In  which 
Laura  ReUharz  and  others  intervened.  From 
a  Judgment  postponing  the  claim  of  I^ura 
Bellharz  and  the  claim  of  the  Jodcb  Lumber 
Company,  they  appeal.  Affirmed  in  part, 
and  reversed  and  rendered  In  part 

Charles  A.  Raslrary,  A.  P.  Wosencraft, 
and  D.  A.  Frank,  for  appellants.  HoUoway 
&  HoUoway  and  Etherldge  &  McGormlck,  for 
appeUees. 

TALBOT,  J.  This  suit  was  brought  by  W. 
nilngswortb  on  the  4th  day  of  S^itember, 
1906,  against  R.  H.  Milner  and  the  Parlln  ft 
Orendorff  Company. 

The  petition  allied,  in  substance,  that 
Parlln  &  Orendorff  Company,  In  June,  1905,. 
contracted  with  the  said  Milner  to  construct 
for  It  upon  a  part  of  block  SO  In  the  dty  of 
Dallas  a  five-story  building  for  the  sum  of 
$46,000 ;  that  in  July  or  August  of  the  same 
year  the  said  company  made  a  further  con- 
tract with  the  said  Milner  to  add  an  addi- 
tional story  to  said  building,  for  which  it 
agreed  to  pay  him  the  sum  of  $7,000;  that 
plaintiff  was  conducting  a  planing  mill,  man- 
ufacturing mlU  work,  and  engaged  In  the 
sale  of  Inn^r;  that  between  July  3,  1905. 
and  June  8, 1906,  plaintiff  sold  and  delivered 
to  Milner  lumber  and  material  to  be  used 
by  him  In  the  construction  of  said  building 
for  the  defendant  Parlln  &  Oroidorff  Com- 
pany, aggregating  the  sum  of  $4,241.05,  an 
Itemized  account  of  which  was  attached  to 
and  made  a  part  of  the  petition;  that  on 
May  9,  1906,  the  said  MUuer  admitted  to 
plaintiff  the  correctness  of  bis  said  account 
to  the  amount  of  $4,199.95,  and  gave  to  plain- 
tiff a  written  order  on  defendant  company 
directing  It  to  pay  to  plaintiff  said  last-nam- 
ed amount  and  charge  the  same  to  bis  con- 
tract and  deduct  it  from  money  due  him  on 
bis  next  estimate.  Plaintiff  alleged  that  on 
May  9,  1906,  he  delivered  to  defendant  Par- 
lln &  Orendorff  Company  an  Itemized  ac- 
count of  the  lumber  and  material  furnished 
to  Milner  and  used  In  the  construction  of  its 


■For  other  c»ms  aeo  Bune  topte  aad  MoUon  NUHBBR  In  Deo.  Dig.  *  Am.  Dig.  Ksy  No.  Serlea  A  Rep'r  Indnea 

Digitized  by  Google 


Tex.) 


BEILHABZ  T.  XLLINeSWORTH. 


107 


said  boose,  and  gave  said  d^endant  written 
notice  of  bl8  claim  as  provided  for  by  law; 
that  at  the  same  time  be  presented  to  de- 
faidant  said  writtoi  order  wblch  was  b7  It 
acc^ited  and  payment tbereof  promised;  that 
on  Jnly  26,  1806,  platntlft  filed  bis  accountt 
prop^ly  Terlfled,  with  the  county  clerk  of 
Dallas  county,  Tex.,  and  In  accordance  with 
the  statute  fixed  and  aecared  a  material* 
man's  Uen  upon  the  building  of  said  Parlln 
&  Orendorfl  Company;  that  said  bnlldlnK 
had  been  completed  and  accepted  tqr  the  de- 
fendant Parlln  ft  Orendorff  Company,  and 
that,  at  that  time  the  company  had  In  Its 
bands  about  S10,000  due  Mllner  on  the  con- 
tract  for  ttie  erection  thereof.  Plaintiff  II- 
llngsworth  fnrtbw  alleged  that  on  August 
28,  1906k  the  defendant  HUner  gave  to  him  a 
written  order  on  Parilu  &  Oroidorfl  Com- 
pany tm  the  sum  of  9174^  directing  said 
•company  to  pay  idalntiff,  oat  of  money  due 
Mllner  on  his  contract  for  the  construction 
■<tf  said  boom,  said  amount;  that  said  last- 
named  order  was  glTen  for  material  furnish- 
ed for  the  completlmi  of  said  building  be- 
yond the  contract  at  ParUn  &  Orendorff 
Company  and  Iwdnded  in  the  amount  plead- 
ed by  it  and  not  subject  to  general  distribu- 
tion. 

The  Mosfaer  Manufacturing  Company  toI- 
uutarlly  intervened  In  the  suit,  and  after  al- 
leging  the  contract  between  the  defendants 
Milner  and  l^rlln  &  Orendorff  and  the  erec- 
■tlon  of  the  building  substantially  as  did  the 
plaintiff  IllliMESwortb,  set  up  that  on  Septem- 
ber 16,  1906,  and  on  divas  dates  tbereafter 
up  to  July  13,  1906,  intervener  sold  ai^  d^ 
-Uvered  to  the  defoidant  Milner  iron  work 
and  other  bulldhig  material  and  performed 
•certain  work  in  the  erection  of  the  defend- 
ant's (Parlln  ft  Orendorff  Company)  house, 
of  the  total  value  of  f5^1.70,  as  shown  by 
an  Itonlaed  account  ot  the  same  annexed  to 
and  made  a  part  of  its  petition;  that  the 
prices  charged  therefor  are  Just  and  reason- 
able values  of  said  woric  and  material,  and 
tha^  as  stated  in  said  account,  the  sum  of 
$1,141.70  thereof  Is  due  and  unpaid,  after  al- 
lowing all  Just  and  lawful  ofTsets,  pay- 
ments, and  (niedlts;  that  intervener  caused 
due  notice  to  be  given  to  Parlln  ft  Orendorff 
company  of  said  work  done  and  material 
fnmlshed.  In  accwdance  with  the  statnte  of 
■this  state  relating  to  the  fixing  of  liens  for 
such  work  and  materials;  that  on  May  29. 
1906,  while  there  was  In  Its  bands  about 
$8,000  dne  <m  said  building  contract,  Milner 
gave  to  intervener  an  order  In  writing  on 
Parlln  ft  Orendorff  Company  dlrectii^  said 
company  to  pay  to  intervene  said  sum  of 
f  lj.41.70,  which  order  was  presented  on  said 
day  to  Bald  company  and  by  It  then  and  there 
veriially  accepted ;  that  on  Auguat  14,  1006, 
tntervenor  canoed  to  be  filed  in  tlie  office  ot 
the  county  cleik  of  Dallas  county,  T«e.,  Its 
claim  of  lien  duly  verified  against  the  said 
.property  of  Parlln  ft  Orokdorfl  Conqiany,  to 


the  extent  of  said  account  and  Interest  thore* 
on,  which  was  duly  recoided. 

The  defendant  Parlln  ft  Orendorff  Com- 
pany, on  November  2, 1005,  pleaded  a  general 
demurrer  and  general  denial  to  the  petition 
of  the  plaintiff  IlUngsworth,  and  to  the  pe- 
tition of  Intervention  of  the  Mosber  Manufac- 
turing Company,  and  epedally  that  oC  the 
whole  amount  of  the  contract  price  agreed 
by  It  to  pay  Mllner  for  the  erection  of  its 
building  there  r^alned  in  Its  hands  only 
the  sum  of  $6,960.28.  That  plataitiff  Ulings- 
worth,  Moslier  Manufhcturlng  Company,  who 
bad  already  interv«ied  In  the  suit,  Theodore 
Beilharz,  and  Jones  Lumber  Company  (and  a 
number  of  other  parties  who  liave  not  ap- 
pealed), were  claiming  said  fond,  and  that 
the  aggregate  amount  of  their  claims,  which 
wtte  conflicting,  greatly  exceed  the  amount 
of  said  fund;  that  its  iwoperty  was  likely  to 
be  Incumbered  or  douded  with  liens  and  a 
double  liability  Imposed  upon  it:  that  the 
only  way  to  protect  the  defendant  was  by 
requiring  the  said  daimants  of  said  fund  to 
interplead  in  this  suit  and  set  up  their  re- 
spective rights  in  said  fund.  In  which  con- 
troversy the  said  company  was  not  interest- 
ed save  for  Its  protecticm,  etc.  The  prayer 
of  this  defendant's  answn  was  to  tiie  dfect 
that  the  parties  be  <AteA  to  appear,  that  said 
def»dant  be  permitted  to  pay  into  the  regis- 
try of  the  court  said  sum  of  $6,060.28,  and 
that  the  parties  hereto,  other  than  d^end- 
ant  Parlin  ft  Orendorff  Company,  be  required 
to  Interplead  and  establish  tlielr  rights  to 
said  fund,  and  that  defoodant  company  be 
discharged  from  all  claims  of  any  of  the 
parties,  and  that  its  property  be  relieved  of 
all  liens  filed  and  placed  thereon,  and  that 
It  have  its  costs  in  this  behalf  Incurred,  in- 
cluding a  reastmable  attorney's  fee. 

The  defendants  Beilharz  and  Jones  Lum- 
ber Company  pleaded  general  and  special  de- 
murrers, and  specially  that  they  had  sold 
and  delivered  to  Mllner  certain  material 
^irtttdi  was  used  by  him  In  the  construction 
and  erection  ct  the  Parlln  ft  Orendorff  build- 
ing, and  tbat  the  fund  in  the  hands  of  Parlln 
ft  Orendorff  Company  should  be  shared  pro- 
portionately by  the  credltom  of  Milner  who 
had  fixed  liens  upon  its  building.  The  Jones 
Lumber  Company  allied.  In  substance,  that 
on  July  13,  1905.  and  up  to  and  including 
July  18,  1906,  it  sold  and  delivered  to  Milner 
certain  lumber,  doors,  and  other  building  ma- 
terial Bpedfled  In  an  Itemized  account  tbere- 
of  annexed  to  its  answer  of  the  reasonable 
value  of  (14.708.06;  that  after  allowing  the 
credits  shown  by  said  account  Mllner  was 
Indebted  to  the  Jones  Lumber  Company  in 
the  sum  of  $6,704.32,  which  amount  tbe  said 
Mllner  had  failed  and  refused  to  pay;  that 
in  order  to  fix  Its  materialman's  Uen  upon 
the  premises  of  Parlln  ft  Orendorff  Company 
It  caused  notice  to  be  given  said  company 
of  tbe  amount  of  ite  said  debt  and  on  Sep- 
tember 6,  190^  filed  a  copy  of  Ite  account 


Digitized  by  Google 


t08 


182  SOUTHWESTERN  BBFOBTBB. 


against  imneri  iwoperly  verifled,  with  tibe 
county  derk  of  Dallaa  coimtr,  Tex;,  for  rec- 
ord. Mrs.  Betlban  alleged  that  she  waa 
the  widow,  ezecntrlx,  and  aole  heir  of  me- 
odore  Bellhan,  deceased ;  that  her  husband 
was  on  or  about  Augnst  1,  1006,  and  up  to 
the  time  of  his  death  oigaged  In  the  business 
of  running  a  stoneTard,  and  on  August  1, 
190B,  and  cm.  I>ecember  26, 190S,  sold  and  de- 
livered to  MUner  the  granite  steps,  stone 
bases,  caps,  keys,  sUls,  and  other  stonework 
used  by  him  In  tJie  wection  of  tbe  Farlln  ft 
Orendorfl  Company's  building,  of  the  reason- 
able value  of  «1,157;  that  said  MUner  had 
paid  9800  of  said  Inddttedness,  leaving  a  bal- 
ance  due  and  unpaid  of  9357*  which  MUner 
bad  reused  to  pay;  that  on  the  12th  day 
of  May,  1900,  the  said  ParUn  ft  Orendorfl 
was  duly  notified  ot  said  tdalm,  and  on  the 
1st  day  of  Septembw,  1908,  said  account 
Showing  said  amount  of  |S57  unpaid,  duly 
sworn  to,  was  filed  with  the  county  clerk  of 
Dallas  county,  Tex.,  to  be  recorded  for  tiie 
purpose  of  O^ag  tiw  materialman's  lien,  as 
provided  for  by  the  statute  of  tills  state.  By 
an  amended  answw  filed  ZVovMnber  4,  1906, 
the  ParUn  ft  Orendorff  Cnnpaiqr,  in  addition 
to  the  matters  set  up  in  ttuSr  original  an- 
swer, pleaded,  among  ottier  things,  that  the 
orders  presmted  to  It  by  the  plaintiff  n- 
Ungswortb  and  the  intervener,  Mosher  Man- 
ufacturing Company,  were  received  by  It, 
but  not  accepted  nor  paid.  Bat  that  it  Is 
mlBtakm  in  its  aH^atlon  Qiat  It  did  not  ac- 
c^t  elOier  oC  the  orders  drawn  on  it  by  MU- 
ner, but  did  In  fact  acc^  said  orders,  then 
said  acceptance  operated  as  a  payment  of 
the  amounts  thereof  at  a  time  when  It  might 
have  paid  same  to  Miln^,  withont  violation 
of  any  right  of  any  of  the  other  parties  to 
this  suit,  and  prayed  to  be  protected  against 
a  double  liability. 

Tbe  goieral  and  special  ezc^Uons  of  Mrs. 
BeUhars  and  the  J<mes  Lumber  Company 
were  overruled.  The  case  was  tried  before 
the  court  without  a  Jury  and  resulted  In  a 
Judgmoit  that  Mrs.  BeUhars  recover  oi  MU- 
ner the  amount  of  her  debt,  but  that  the  ma- 
terialman's Uen  claimed  by  her  be  draled; 
that  ParUn  ft  Orendorff  Company  be  per- 
mltted  to  pay  Into  the  registry  of  the  court 
the  said  90,960l28,  ronainlng  In  Its  hands  on 
tlie  contract  with  MUner,  less  $200  allowed  It 
as  attorney's  fee;  that  out  of  said  money 
there  shoold  be  paid  to  pla&tlff  lUlngsworth 
94,874.11^  to  Moshw  Manufacturing  Company 
91,141.70^  and  to  the  Jtnes  Lumba  Company 
the  balance  of  said  money  ronalnlng  after 
the  payment  ot  court  costs,  the  court  holding 
that  Mrs.  Bellhan  had  not  filed  her  account 
in  the  office  ot  tbo  county  clerk  of  Dallas 
county  for  record  within  the  time  required 
by  the  statute^  and  hoice  had  faUed  to  fix 
and  secure  a  matnialman's  lloi  upon  the 
premises  In  question;  that  tiie  plalntUf  D- 
lingBWorth,  Mosher  Manufacturing  Company, 
and  Jones  Lundwr  Company  had  filed  their 
raqiective  aocounts,  proparly  verlfled,  with 


said  cleik  within  the  time  required  and  bad 
fixed  and  secured  upon  said  premises  the 
matwialman's  Uoi,  but  that  by  reasm  of  the 
written  orders  glvai  MUnsr  to  ptalntUt 
and  the  Mosher  Manufacturing  Company  they 
were  entitled  to  priority  of  payment,  as  re- 
cited in  the  Judgment  of  the  mon^  h^  1^ 
tbB  ParUn  ft  Oroidorff  Company  on  Its  con- 
tract with  MUner.  From  this  Judgment  Mrs. 
Bulbars  and  the  Jones  Lumber  Company 
have  aivealed. 

The  proposltloiis  ctrntoided  Cor  the  aj^ 
pellant  Jones  Lumber  Company,  In  substance^ 
are:  Q)  The  several  statutory  prorlslona 
which  constitute  the  right  of  the  material- 
man to  a  Hen  upon  the  land  and  improve- 
ments of  the  owner  thereof,  to  the  extent  of 
the  money  on  hand  belonging  to  the  con- 
tractor at  the  time  the  Hen  Is  established, 
contemplate  an  equal  and  pro  rata  distribu- 
tion of  the  fund  among  all  those  who  fur- 
nished material  or  labor,  and,  therefore,  an 
order  by  the  contractor  directing  the  owner 
to  pay  one  materialman  to  the  exclusion  of 
another  will  not  have  the  effect  to  transfer 
such  fund,  unless  it  is  aUeged  and  proved 
that  the  other  materialmen  claiming  an  In- 
terest In  the  money  have  not,  according  to 
law,  proven  and  established  their  Hen ;  (2> 
the  court  erred  in  adju^ng  that  the  claim 
of  lUln^worth  for  $174.20,  whldi  acomed 
August  28,  1900.  should  receive  priority  of 
paymoit  over  that  of  the  Jones  Lumber 
Company;  (8)  the  building  In  question  was 
completed  August  4, 190^  and  the  court  wred 
in  tliat  inrt  of  Ite  judgmoit  by  which  it 
aUowed  the  defendant  ParUn  ft  Orendorff 
Company  to  pay  Into  the  reglBtry  of  the 
court  the  amount  of  money  remaining  in  Ite 
hands  after  the  completion  of  the  building 
wltliout  adding  thereto  Interest  at  the  legal 
rate  upon  said  amount,  from  the  date  of  such 
completion  up  to  the  time  of  the  rendition  of 
the  Judgment ;  (4)  the  court  erred  In  award- 
ing to  J.  M.  McCormlck,  attorney  for  the 
defoidant  Parlln  ft  Orendorff  Company,  the 
sum  of  9200  to  be  paid  out  of  the  funds  in 
its  hands  as  attorney's  fee  Incurred  by  said 
company  on  account  of  this  litigation,  for  the 
reason  that  It  was  shown  by  the  testimony 
that  Parlln  ft  Orendorfl  Company  did  not 
occupy  the  position  of  a  trustee  or  stakehold- 
er who  had  preserved  or  protected  the  fund 
held  by  it  for  the  boieflt  of  those  ^titled 
thweto. 

The  appellant,  Mrs.  Bellharz,  contends,  in 
effect,  that  the  Uen  glv^  by  the  Constltutloa 
of  this  Btete  to  materialmen  Is,  without  filing 
the  contract  or  account  as  directed  hy  the 
stetute  with  the  county  dork,  effective  against 
the  owner  of  the  bnUdlng  constructed  and  all 
parties  having  notice  of  the  contract  or  a& 
count,  and  that  the  faUure  to  file  or  record 
audi  Uen  within  the  time  prescribed  by  the 
stetute  wiU  not  defeat  the  materiaknan's 
rif^t  to  participate  with  otiier  matertalmoi 
claiming  Hens  in  the  dlstribntiOD  of  the  fund 
In  the  hands  of  the  owner  ot  the  tniildtng; 
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when  taiA  tanA  U  Insnffidoit  to  pay  off 
ana  satisfy  the  <daimi  of  aU.  Mra  Bellhan 
also  arses  the  foregoing  propoBlttons  contend- 
ed for  by  aH)ellant  Jones  Lumber  Oompany. 
except  the  one  asserting  that  the  court  erred 
in  awarding  ParUn  A:  Orendorfl  the  attor*. 
ney'B  fee  Incnrred  by  them. 

Addressing  ourselves  to  the  first  contention 
made  by  Mrs.  Bellhars,  we  think  the  court 
erred  In  holding  that  she  did  not  have  a  valid 
materialman's  Hen  npon  the  Parlln  &  Oren- 
dorfl building.  Swdk  lien  te  given  by  the 
Oonstitntlon  (section  37,  art.  16),  in  the  fol- 
lowing language:  "Mechanics,  artisans,  and 
materlalmoi,  of  ev^  class,  shall  have  a  lien 
upon  the  buildings  and  articles  made  or  re- 
paired by  than,  for  the  value  of  their  labor 
done  thereon,  or  material  famished  th^e- 
for;  and  the  Legislature  shall  provide  by 
law  for  the  speedy  and  efficient  forcemeat 
of  said  Hens."  It  has  been  held  that  it  was 
the  Intention  of  the  mend)ers  of  the  conven- 
tion which  framed  and  adopted  this  section 
of  the  Constitutlcm  to  give  fall  and  ample  se- 
curity to  all  mechanics,  artisans,  and  ma- 
terialmen for  labor  famished  and  material 
furnished  for  the  erection  of  all  baildlngs 
and  other  improvements,  and  the  courts  mast 
give  such  constraction  to  its  language  as  will 
carry  ont  that  Intoitlon ;  that  the  lien  there- 
in provided  for  does  not  depend  upon  the 
statute  enacted  by  the  Legislature  In  obe- 
dience to  the  directions  given  In  the  latter 
clan  Be  of  the  section,  and  Is  not  lost  by  the 
follnre  of  the  medianlc  or  materialman  to 
file  in  the  office  of  the  county  clerk  an  Item- 
ized account  of  his  claim,  as  directed  by  the 
statute.  It  Is  said  that  while  the  Legisla- 
ture may,  under  the  Constitution,  provide 
means  for  the  enforcemoit  of  the  Hen  and  In 
doing  80  may  prescribe  such  things  to  be 
done  as  may  be  deemed  necessary  for  tiie 
protection  of  the  owner  or  purchasers  of  tbe 
property,  yet  it  has  no  power  to  affix  to  the 
lien  conditions  of  forfeiture.  Strang  v.  Pray, 
80  Tex.  S25,  35  S.  W.  lOM;  Bank  T.  Taylor, 
91  Tex.  78,  40  S.  W.  S76.  966. 

In  the  case  at  bar  the  last  artlde  of  ma- 
terial furnished  by  Mrs.  Bellharz's  huAand 
to  be  used  In  the  construction  of  the  Parlln 
ic  Orendorff  building  was  delivered  a  few 
days  before  the  12th  day  of  May,  1906,  and 
it  was  shown  without  dispute  that  on  this 
date  the  Parlln  &  Orendorfl  Oompany  was 
served  with  notice  In  writing  of  the  Bellharz 
account  and  claim  of  Uen,  and  that  on  Sep- 
tember 1,  1900,  this  account,  iHwperly  Item- 
ized and  verified  and  showing  a  balance  due 
of  93B7,  was  filed  in  the  office  of  the  county 
clerk,  ot  Dallas  county  for  record.  The  in- 
debtedness of  Mrs.  BeUharz  accmed  more 
than  90  days  before  the  filing  of  her  Hen, 
but  notice  thereof  was  given  to  Parlln  ft 
Orendorff  Company  before  the  completion  of 
its  bnildlng  and  before  it  had  paid  to  MUner, 
or  on  his  account,  tbe  fuU  amount  of  tbe  con- 
tract price  for  the  erection  of  said  building, 
and  we  are  ot  (pinion  Uiat  undo-  the  ded- 


slons  of  this  state  she  has  not  lost  her  11(01. 
The  Legislature  had  the  poww,  for  the  "ef- 
ficient enforcement"  of  the  liei  given  mate- 
rialmen by  the  Constitution,  to  enact  the  law 
requiring  them  to  serve  written  notice  of 
their  (datms  upon  the  owner  of  the  building 
being  constructed,  before  payment  to  the  con- 
tractor, in  order  to  avail  themselves  of  the 
provisions  of  the  Constitution,  but  we  do 
not  understand  that  It  Is  absolutely  essen- 
tial, when  such  notice  has  been  given,  that 
the  materialman  shall  file  hie  account  or  bill 
of  particulars  with  the  county  clerk  within 
90  days  after  the  accrual  of  bis  Indebted- 
ness in  order  to  give  ^ect  to  his  Hen,  ex- 
cept as  against  subsequoit  porchaqers. 
Strang  v.  Fray,  supra ;  Berry  t.  McAdama, 
93  Tex.  431,  65  S.  W.  1113. 

Referring  to  the  first  proposition  present- 
ed by  Uie  Jones  Lumber  Oompany  and 
which  Is  also  urged  by  the  appellant,  Mrs. 
Bellhan^  we  are  of  opinion  that  the  written 
orders  given  by  the  contractor  Milner  to  the 
appellees  Illlngsworth  and  Mosher  Mana- 
factarlng  Oompany  to  be  paid  out  of  mon^ 
due,  or  to  become  due,  to  said  contractor 
by  the  ParUn  A  Orendorfl  Company,  was 
an  equitable  assignment  and  appn^riatlon 
of  the  respective  amounts  of  said  orders, 
and  superior  to  any  (daim  or  Hen  of  other 
materialmen,  of  which  notice  was  given  aft- 
er the  Parlbk  ft  Oroidorfl  Company  bad  re- 
ceived notice  ot  the  assignmoits.  It  is  not 
dlqtnted  that  these  anpeUeei  each  famished 
the  material,  as  alleged  by  him,  to  MUnw, 
to  be  naed  in  the  ccmsMction  of  the  Parlln 
ft  Orendorfl  Company'*  bnlldlns  and  that  it 
was  BO  used.  Tbe  wders  in  question  were 
promptly  presented  and  at  a  tine  when  0ie 
numey  htid  badi  by  the  owner  of  saidbuUd- 
ing  was  snffldent  to  cnnpleto  the  boUding 
and  to  pay  said  orders.  Upon  preientatton 
Parlln  ft  Ormdorfl  Oompany  informed  ap- 
pellees that  there  was  ifleaity  of  money  to 
complete  tbe  buUdlng  and  promised  to  pay 
the  orders  as  soon  as  the  bolldlng  was  com- 
pleted. At  the  time  IllingsworUi'B  order  for 
M<lBft9K  was  presented  Parlln  ft  Orendorff 
had  not  received  notice  of  the  debt  and  Ilea 
ot  either  of  Ow  appeUanta.  Notice  of  Mrs. 
B^lhaxa's  daim,  however*  had  been  given 
before  tbe  order  in  favor  of  the  Mosher 
Manufacturing  Company  was  drawn  and 
presMited,  and  notloe  of  tbe  claims  of  both 
appellante  had  bera  received  before  the  or- 
der glv^  lUIngsworth  tor  the  (174.20  had 
been  presented.  After  the  presentation  of 
the  orders  given  by  Milner  to  Illlngsworth 
and  Mo^r  Manufacturtog  Company  Parlln 
&  Orendorff  Company  paid  out  various  sums, 
some  to  said  contractor,  some  for  material 
furnished  to  him  b^ore  the  said  orders 
were  presented,  and  some  for  labor  and 
material  required  to  complete  ttie  building. 
Illlngsworth  and  Mosher  Manufacturing 
Comimny  gave  notice  and  filed  their  respec- 
tive Hens  before  the  building  was  rH)iiipleted. 
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The  Jones  Lnmber  Company  did  not  file  or 
give  notice  of  Its  debt  and  11^  untn  after 
tiie  compl^Uon  ol  the  building.  The  greater 
part  of  the  claim  of  the  Jones  Lumber  Oom- 
pany  Is  for  material  famished  before  the 
orders  In  tavor  of  Illlngsvorth  and  Modier 
Manofactorlng  Company  were- presented,  and 
the  amount  received  by  said  lumber  com- 
pany nnder  the  decree  of  the  trial  coort  la 
more  than  Ute  valne  of  the  material  far- 
ulBhed  by  it  after  the  orders  were  presmt- 
ed.  Under  the  undlsirated  facts,  we  think 
the  Jones  Lumber  Company  has  no  real 
ground  of  complaint,  Iwcause  of  the  trial 
court's  action  In  awarding,  by  reason  of  tiie 
orderp  referred  to,  priority  of  payment  to 
lUlngsworth  and  the  Mosher  Mannfactnring 
Company,  and  Uiat  Ifn.  Beilhars  can  com- 
plain only,  if  at  all,  of  the  preference  giren 
to  the  claim  of  the  Moshw  Mannfactoring 
Company.  That  the  orders  given  lUlngB- 
worth  and  Mosher  Manufacturing  Company 
constitute  an  equitable  assignment  of  so 
much  of  the  fund  In  Parlin  &  Orendorft 
Company's  hands  as  was  necessary  to  pay 
off  and  discharge  sold  orders,  and  took  pre* 
cedence  orer  any  lien  of  other  parties  fur^ 
nldiliv  -material  for  the  construction  of  its 
bnUdlng,  of  which  notice  was  not  given  un- 
til after  the  presoitation  and  acceptance  of 
said  orders,  cannot  well  be  questioned. 
Johnson  t.  Amarlllo  Improvement  Co.,  88 
Tex.  505.  SI  S.  W.  503;  House  et  aL  r. 
Schulze  et  al.,  21  Tex.  Civ.  App.  243,  62  8. 
W.  654. 

In  the  first  case  cited,  the  contractors. 
Wood  &  Tnnnell,  gave  to  a  materialman  a 
note  which  was  discounted  at  a  bank;  the 
owner  of  the  building  agreeing  to  pay  the 
note  out  of  the  first  money  due  the  con- 
tractor after  maturity.  The  materialman 
had  to  pay  the  note  and  the  contractor  gave 
him  a  general  order,  which  the  owner  prom- 
ised to  pay  out  of  the  first  money  which 
should  become  due  the  contractor*  Discuss- 
ing the  question  arising  on  this  phase  of  the 
case,  the  Supreme  Oonrt  say:  "Wood  ft  Tun- 
nell  bad  the  right  to  direct  the  payment  of 
any  part  of  the  money  due,  or  to  become 
due,  to  them  under  their  contract  to  any 
subcontractor,  materialman,  or  laborer  who 
had  acquired  or  was  In  position  to  acquire 
a  lien  ujjon  the  building  for  labor  or  ma- 
terial furnished  In  Its  construction.  The 
clrcumstences  show  that  It  was  the  Inten- 
tion of  the  parties  that  the  note  was  to  be 
paid  out  of  the  fund;  and  we  think  it  is 
also  apparent  that  it  was  contemplated  that 
the  draft  should  be  paid  from  the  same 
source.  This,  it  would  seem,  would  make 
an  eqnlteble  assignment  of  so  much  of  the 
fund,  and  would  authorize  the  court.  In  the 
adjustment  of  the  equities  betweoi  the  par- 
ties, to  decree  that  the  plalnttEf  company 
should  pay  from  the  money  found  due  to 
Wood  and  Tunnell  the  amount  which  the 
latta  had  directed  It  to  pay." 


The  right  of  Illingsworth  and  the  Sfoaber 
Manufacturing  Company  to  priorlly  of  pay- 
ment, by  reason  of  the  orders  given  them.  Is 
not  affected  by  artlde  8310  of  the  statute- 
(Rev.  St  iS85),  placing  liens  for  material 
furnished  upon  an  equal  footing.  This  peo- 
Tislon  of  the  statute  applies  only  betwieen 
those  littiors  who  hare  compiled  with  tbe 
statute  and  stand  upon  the  same  place  as 
to  diligence.  The  statute  requires  that  one 
who  fumishea  material  to  a  contractor  must 
give  notl(»  thereof  to  the  owno-  of  the  build- 
ing as  such  material  ia  funOshed,  and  "as 
the  ovrner  may,  so  long  as  he  receives  no 
suCb  notice,  pay  money  to  the  contractor, 
and  cannot  under  the  provisions  of  articles 
8296,  3308,  and  83ia  be  made  liable  for 
sums  thm  paid."  It  seems  dear  he  could 
not  be  held  liable  for  sums  paid,  or  fo^- 
whldi  he  has  bound  himself  to  pay,  on  the 
written  orders  of  the  contractor  without  the 
notice  maitloned.  Nldiols  v.  Dixon,  99  Tex. 
263,  89  S.  W.  765. 

In  reference  to  the  contention  that  the 
court  erred  In  adjudging  that  the  dalm  of 
Illingffworth  for  fl74.20,  which  accrued 
about  the  23d  day  of  August,  1906,  ^onld 
receive  priority  of  payment  over  that  of 
the  Jones  Lumber  Company,  we  think  it 
sufficient  to  say  that  the  allegatiiHis  of  the 
said  Illingsworth  to  the  effect  that  said 
claim  was  for  work  and  material  furnished 
for  extras  in  the  completion  of  the  Parlln 
&  OrendorCC  Company's  building,  and  beyond 
and  outeide  of  the  contract  of  said  company 
with  Milner,  made  necessary  by  the  failure 
of  Mllner  to  perform  bis  contract  and  com- 
plete said  building,  and  not  subject  to  gen- 
eral distribution,  were  soffidently  estebllah- 
ed  by  the  evidence  to  Justify  and  sustain  the 
Judgment  of  the  court. 

The  court  did  not  err  In  allowing  Parlln 
&  Orendorff  Company  the  sum  of  $200  as 
a  reasonable  attorney's  fee  for  services  Id 
filing  its  interpleader  herein,  nor  was  there 
error  in  directing  said  comimny  to  pay  the 
money  held  by  It  under  the  contract  with 
Mllner  Into  court  without  also  requiring  it 
to  pay  In  legal  Interest  thereon.  It  Is  well 
established  that  "where  two  or  more  par- 
ties are  each  claiming  the  same  fund  in  the 
hands  of  a  third  person,  by  different  or  sepa- 
rate interests,  and  such  third  person  does 
not  know  to  whom  It,  of  right,  belongs,  and 
as  to  which  be  Is  indifferent  as  -between 
them,  he  may  exhibit  a  bill*  of  Interpleader 
against  them."  Such  was  the  attitude  of 
the  Parlin  &  Orendorff  Company  in  this  case, 
and,  in  the  exercise  of  tbe  right  stated,  in- 
terpleaded the  appellants  in  the  court  be- 
low. Being  a  mere  stekeholder  of  a  fund 
dalmed  by  the  conflicting  litigants  herein, 
the  Parlin  &  Orendorff  Company  was  en- 
titled to  costs  and  reasonable  atto'mey's  fee 
for  securing  Its  protection.  Nixon  v.  Ina 
Co.,  100  Tex.  250,  98  S.  W.  380,  99  S.  W. 
406;  NewhaU  t.  Kastens,  70  111.  1G6.  That 
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the  actlou  of  tlie  conrt  In  directing  tbe  pay- 
ment of  the  fond  into  court  without  requlr- 
Ing  the  payment  also  of  legal  Interest  there- 
on was  correct,  seems  dear.  The  amount 
of  the  fund  was  not  disputed,  but  the  con- 
tractor Mllnw  defaulted  on  bis  contract  he- 
fore  the  bnildlng  was  completed  and  Parlln 
&  Orendorir  Company  was  compelled  to 
complete  It  for  blm.  Xlllngsworth  had  pre- 
sented bis  order  for  $4,199.96  and  the  Mosh- 
er  Manufacturing  Company  had  presented 
its  order  In  May,  1906;  and  before  tbe  com- 
pletion of  the  building  all  of  the  parties  to 
tbis  suit  were  urging  claims  as  subcontrac- 
tors or  materialmen,  against  Milner.  II- 
Ungsworth  furnished  material  for  the  build- 
ing late  In  August,  1906.  and  presented  an 
order  therefor  from  tbe  contractor  on  Au- 
gust 23,  190&  In  the  case  of  Lonergan  v. 
Trust  Co..  101  Tex.  Sa  104  a  W.  1061.  106 
S.  W.  876.  130  Am.  St.  Bep.  803.  It  la  held 
ttiat  "the  proceeding  prescribed  by  statute 
by  which  a  materialman  Is  permitted  to  fix 
a  Iten  for  material  furnished  by  him  and 
used  In  the  erection  of  an  ImproTement, 
does  not  create  a  debt  against  tbe  owner  of 
tbe  property,  but  operates  as  a  writ  of  gar- 
nishment would,  and  appropriates  so  much 
of  the  money  In  the  hands  of  the  owner  as 
is  then  due  and  payable,  or  may  become 
due  and  payable,  to  tbe  contractor,  to  the 
extent  necessary  to  satisfy  that  claim." 
E^rlin  &  Orendorff  Company  promptly  in- 
terpleaded  the  adrerse  dalmonts  of  the 
fund  in  Its  hands,  and,  as  aooa  as  the  order 
of  the  court  was  obtained,  paid  said  fond 
Into  court.  Under  the  circnmstancei;  It  was 
not  liable  for  interest,  and  the  •court  did  not 
err  In  ntatUng  to  reqalre  its  payment 

It  fcdlows  from  what  lias  beea  said  that. 
In  tbe  opinion  of  this  court,  tbe  lien  of  11- 
llngswortb,  as  Iield  by  tbe  district  court, 
was  entitled  to  priority  of  paymait  out  of 
tbe  fond  in  the  bands  of  the  Parlln  &  Oren- 
dorff Company  as  against  all  of  tbe  parties 
to  this  anDeal;  that  Urs.  Beilbarz  had  a 
^dld  Uoi,  and  that  said  Um  stands  upon 
an  eqoa!  footing  with  the  Hen  of  the  Uosli- 
er  Manufacturing  Company  In  the  dlstrlbn- 
tSon  of  so  much  of  said  fnnd  as  nemains 
after  paying  Illingsworth's  claim,  because 
notice  of  lier  lien  was  ^tod  before  notice 
of  tbe  written  order  glvoi  the  Mostaer  Manu- 
facturing Company  by  Mllner  was  served 
upon  the  Parlln  &  Orendorff  Company ;  that 
tbe  lien  of  the  Jones  Lumber  Company  does 
not  stand  upon  an  equal  footing  with  the 
lien  of  the  Mosber  Manufacturing  Company, 
because  no  notice  thereof  was  given  tbe 
Parlln  &  Orendorff  Company  before  tbe  pres- 
entation and  acceptance  by  it  of  tbe  Mosber 
Manufacturing  Company's  order,  but  that  It 
does  stand  upon  such  footing  with  tbe  lien 
of  Mrs.  Bellbars,  for  the  reason  that  neither 
Mrs.  Bellbars  nor  the  Jones  Lumber  Com- 


pany had  any  written  order  on  Parlln  & 
Orendorff  Company  for  the  payment  of 
their  respective  claims;  that  as  the  fund  Is 
sufficient  to  more  than  pay  tbe  claims  of 
both  the  Mosber  Manufacturing  Company 
and  Mrs.  Beilbarz,  said  Mosber  Manufactur- 
ing Company  should  be  paid  In  full  and  Mrs. 
Bellharz  should  receive  her  proportion  of 
tbe  said  fund,  and  tbe  Jones  Lumber  Com- 
pany what  remains.  A  calculation  upon  this 
basis  shows  that  Mrs,  Beilbarz  is  entitled 
to  receive  $l(ffi.29.  Therefore,  tbe  Judgment 
of  the  court  below,  In  so  far  as  it  denied 
to  Mrs.  Bellharz  a  materialman's  lien,  is 
reversed,  and  judgment  Is  here  rendered  In 
her  fa^vor  establishing  such  lien. 

It  Is  further  ordered  that  out  of  the  fund 
in  the  registry  of  tbe  district  court,  after 
paying  the  claims  of  IlllngBworth  and  the 
Mosber  Manufacturing  Company  and  tbe 
costs  of  that  court,  Mrs.  Beilbarz  ibe  paid 
tbe  said  sum  of  $102.29 ;  that  the  Judgment 
of  the  district  court,  in  so  far  as  It  directed 
the  payment  of  tbe  balance  of  the  fund  re- 
maining in  court,  after  paying  tbe  claims  of 
Illtngsworth  and  the  Mosber  Manufacturing 
Company,  and  the  court  costs,  etc.,  to  be 
paid  to  the  Jones  Lumber  Company,  be  re- 
versed, and  that  judgment  be  here  rendered 
that  BO  much  of  the  said  fnnd  as  remains 
attest  paying  said  claims,  costs,  and  tbe 
amount  directed  to  be  paid  to  Mrs.  Bellbars, 
be  paid  over  to  the  said  Jones  Lumber  Gom< 
pany.  In  other  reflects,'  the  judgment  of 
the  district  court  is  affirmed.  The  costs 
of  this  appeal  to  be  taxed  against  tbe  Jones 
Lumber  Company. 

Affirmed  In  part,  and  reversed  and  render* 
ed  in. part. 


BROCKSCHMIDT  v.  BECKER. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  23, 
1910.) 

GUABOIAW  ANO  Wasd  J  64*)— CuSTOnT  OF 

Estate— Intebrst  on  PtiNns. 

Where  defendant  was  appointed  receiver  of 
a  minor's  money  and  deposited  It  In  a  bank  un- 
der his  own  name.  lie  was  guilty  of  a  converaion 
rendering  him  liable  for  interest.  Irrespective  of 
whether  nis  receivership  had  been  continued,  or 
whether,  under  Rev.  St  art.  2595,  he  waa  em- 
powered to  put  this  money  out  at  interest  with- 
out an  order  <ii  court. 

W Dd,  Note. — Por  other  cases,  see  Guardian  and 
ard.  Cent.  Dig.  8S  242-253;  Dec  Dig.  |  64.  •] 

Appeal  from  District  Court,  Grimes  Coun- 
ty; Hood  Boone.  Judge. 

Action  by  Matilda  Brochscbmldt  against 
Eftnil  Becker,  receiver.  From  a  Judgment 
paying  Interest,  plaintiff  apfieals.  Reversed 
and  rendered. 

W.  W.  Meachom,  for  appellant  T.  C.  Buf- 
flngton,  for  appellee. 

JENKINS,  J.  It  appears  from  the  uudls- 
pnted  facte  In  this  case  that  appellee  on  the 
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2Sth  day  of  Novembo',  1892,  was  anwlnted 
receiver  of  funds  belonging  to  appellant,  tben 
a  minor  five  years  of  age,  and  two  of  her 
brotbers.  William  and  Fritz,  and  that  at 
said  time  he  received  for  appellant  Matilda 
Brocksclunldt  the  net  amount  of  $65.55,  and 
was  ordered  by  the  court  apiMlntlng  him  to 
nse  the  same  for  the  support  and  mainte- 
nance of  said  minor,  a  similar  order  being 
made  na  to  the  other  minora;  that  on  No- 
vember 25,  1898,  be  paid  to  the  mother  of 
appellant  Matilda  the  sum  of  98,  which  he 
claimed  was  paid  out  of  the  corpus  of  said 
estate  for  her  support  and  maintenance,  but 
which  the  ap[>eUant  claims  was  paid  as  In- 
terest on  money  in  Ills  hands  belonging  to 
her,  and  at  least  one  of  her  brothers.  Her 
mother,  who  received  the  money,  so  testified. 
He  never  thereafter  paid  any  amount  for 
the  support  of  appellant,  upon  the  ground 
that  It  was  not  necessary,  as  she  was  self- 
supporting.  Appellee  never  made  any  re- 
port to  the  court  that  appointed  him,  though 
It  appears  that  at  one  time  he  told  the  county 
Judge  that  the  a{^>ellant  did  not  need  any  of 
said  funds  for  her  suj^rt,  and  was  told  by 
the  judge  to  keep  the  money.  The  court  be- 
low found  that  appellant  was  not  due  any 
Interest  on  said  money,  but  was  entitled  to 
a  credit  of  $8  on  said  amount 

It  appears  from  the  testimony  of  the  ap- 
pellee himself  that  he  settled  with  Wm. 
Brocksclunldt,  one  of  the  nvlnora,  some  years 
prior  to  the  bringing  of  this  suit,  paying 
him  Interest  on  the  amount  received  by  him, 
and  that  he  borrowed  the  money  with  which 
said  payment  was  made,  paying  10  per  cent 
Interest  thereon.  It  also  appears  that  in  his 
settlement  with  Fritz,  the  other  minor,  he 
paid  him  interest  The  appellee  admits  that 
be  deposited  all  the  money  received  by  him 
In  a  bank  at  Navasota  in  his  own  name,  but 
claims  that  he  had  kept  said  money  in  said 
bank  at  all  times  for  the  purpose  of  settling 
with  ai^Uant  when  ordered,  so  to  do  by  the 
court,  and  the  court  below  so  found.  We 
have  no  doubt  that  he  conld  and  would  have 
obtained  the  money  for  said  settlement  at 
any  time,  had  he  been  ordered  so  to  do,  as 
It  appeara  that  he  is  a  man  of  means  and 
good  credit  From  his  own  testimony  It  ap- 
peara that  be  has  bem  a  borrower  for  at 
least  six  years,  and  when  he  settled  with 
Fritz  he  obtained  the  money  from  a  bank 
different  from  the  one  in  which  he  had  de- 
posited the  trust  fund.  He  also  stated  In 
his  testimony  that  he  made  the  payment  to 
the  mother  of  appellant  as  interest 

Appellee  defends  under  two  inconsistent 
propositions:  The  one  Is  that  as  no  order 
was  made  at  the  next  term  of  the  court  after 
bis  appointment,  continuing  his  receiverahip, 
the  same  then  expired,  and  that  he  did  not 
thereafter  hold  the  money  of  the  minors  as 
a  trust  fund;  the  other  Is  that  he  was  not 
empowered  under  artitde  2595  of  the  revised 
statutes  of  1896  to  lend  the  money  of  the  mi- 
nors without  an  order  of  the  court,  and  that 


no  sndi  order  was  ever  made.  To  our  minds 
it  Is  Immaterial  in  what  capacity  he  held  the 
money  of  the  minors.  If  he  converted  the 
same  to  his  own  use,  he  was  thereafter  lia- 
ble for  Interest  on  the  same. 

We  And  the  facts  to  be  that  the  appellee 
mingled  the  funds  of  appellant  with  those  of 
his  own,  and  that  he  used  the  same  for  his 
own  benefit,  and  that  the  payment  that  he 
made  to  the  mother  of  appellant  was  for  the 
flrat  year's  Interest  on  her  funds,  and  that 
of  at  least  one  of  the  other  minors.  Where- 
fore we  conclude,  as  matter  of  law,  that  ap- 
pellee is  Indebted  to  the  appellant  In  the  sum 
of  (65.56,  with  six  per  cent  Interest  thereon 
from  November  25,  1882,  and  we  accord- 
ingly reverse  the  Judgment  of  the  district 
court  herein,  and  render  Judgment  against 
the  ai^Uee  for  said  amount. 

Reversed  and  rendered. 


ZUMWALT  T.  TEXAS  CENT.  R.  CO. 

(Court  9t  Civil  Appeals  of  Texas.    June  2% 

1909.) 

For  majori^  opinion,  see  121  S.  W.  113S. 
See,  also,  m  S.  W.  113. 

DUNKLIN,  J.  (dissenting).  I  agree  that 
the  Judgment  should  be  reversed  and  the 
cause  remanded,  but  cannot  assent  to  the  fall 
scope  of  the  opinion  of  'the  majority. 

If  plaintiff  Is  mtltled  to  recover.  It  muM 
be  by  virtue  of  the  contract  either  express 
or  implied,  under  which  the  deductions  of 
50  cents  per  month  from  his  wages  were 
made,  and  this  contract  should  be  interpret- 
ed by  the  rules  applicable  to  other  contracts 
of  like  character.  If  It  was  t^ie  understand- 
ing by  and  between  plaintiff  and  defendant 
that  in  consideration  of  such  deductions  from 
his  earnings  the  defendant  would  treat  him 
for  any  injuries  he  might  receive  while  en- 
gaged In  defendant's  service,  then  the  sur- 
geon employed  by  defendant  -would ,  be  its 
servant  and  defendant  would  be  liable  for 
damages  resulting  to  plaintiff  through  the 
n^llgence  of  the  surgeon  In  such  treatment 
Plaintiff  in  effect  testified  that  such  was  the 
contract  and,  in  view  of  his  testimony  and 
other  circumstances  in  evidence,  I  think  it 
was  error  for  the  trial  court  to  Instruct  a 
verdict  In  defendant's  favor,  as  that  issae^ 
like  any  otbw  controverted  Issue  of  fact, 
should  have  been  submitted  for  determina- 
tion by  the  jury.  Likewise  I  believe  def^d- 
ant  would  be  liable  at  all  evoits  for  any 
negligence  of  the  surgeon  in  treating  plain- 
tiff, if  it  realized  a  profit  from  the  total  de- 
ductions for  the  hoQiltal  fond,  as  was  held 
by  this  court  In  Tex.  &  Pac.  Coal  Co.  v.  Oon- 
naughton,  20  Tex.  Civ.  App.  6^  SO  8.  W. 
173,  or  if  the  frtan  establl^bed  for  treatment 
of  such  «nploy4s  for  injuries  was  designed 
by  appellee  for  the  purpose  of  realizing  here- 
from any  diaracter  of  profit  to  the  railway 
company.    Bnt^  If  the  nndertaklng  tv  tbe 
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railway  oompany  to  make  tliese  dednctions 
from  tbe  amotmti  doe  Its  employes  and  to 
emB^oy  a  surgeon  to  treat  tbem  was  not  for 
the  purpose  of  realising  a  profit  to  Oie  com- 
pany, but  was  for  the  sole  use  and  benefit 
of  the  employee,  and  If  no  express  c(mtract 
was  made  between  plaintiff  and  d^endant  In 
ration  to  bis  treatment  In  case  he  was  In- 
jured In  defendant's  serrlce  and  the  defend- 
ant realized  no  profit  from  tbe  fund  arising 
from  such  deductions,  then  I  think  the  ez- 
taat  of  duty  owing  by  It  to  Its  employSs 
would  be  to  exercise  ordinary  care  to  pre- 
Berve  such  fund  and  to  select  a  competent 
and  suitable  surgeon.  In  that  event  the  un- 
dertaking of  the  company  would  be  a  gratu- 
ity, and,  If  It  exercised  ordinary  care  In  se- 
lecting and  retaining  a  surgeon,  It  should 
not  be  held  llaVIe  for  his  n^Ugence.  Ball- 
way  T.  Hanway,  B7  S.  W.  697;  Railway 
T.  Scott,  18  Tex.  CiT.  App.  321,  44  S.  W. 
589;  S.  P.  Co.  t.  Mouldhi,  19  Tex.  Civ. 
App.  166,  46  S.  W.  650;  RaUway  t.  Ar- 
tist, 60  Fed.  363,  9  C.  a  A.  14,  23  L.  B.  A. 
SSI ;  Ry.  v.  Early,  141  Ind.  73,  40  N.  B.  257, 
28  L.  B.  A.  546 ;  Elghmy  t.  Railway,  93  Iowa, 
53a  61  N.  W.  1056,  27  L.  R.  A.  296 ;  Railway 
T.  SnUlvan,  141  Ind.  83,  40  N.  E.  13S»  27  L. 
R.  A.  840,  60  Am.  St  Rep.  313 ;  Blchaidson 
T.  Carbon  Hill  Coal  Co.,  10  Wash.  648,  39 
Vac  96 ;  26  Cyc.  1082,  and  cases  cited ;  also 
rases  cited  in  34  Cent  Dig.  cols.  611,  612, 
G13.  Such  benefits  as  may  be  supposed  to 
accrue  indirectly  to  defendant  from  the  main- 
tenance of  the  hospital,  and  not  out  of  the 
hospital  fund  Itself,  I  believe  could  not  con- 
stitute of  themselves  pecuniary  profits  and 
thereby  furnish  a  basis  for  holding  upon  the 
authority  of  Tex.  &  Pac.  Coal  Co.  v..  Con- 
naughton,  supra,  that  Dr.  Webb  was  defend- 
ant's servant  and  that  d^endant  Is  liable 
for  his  malpractice.  If  as  a  matter  of  fact 
euch  Ijenefits  formed  no  part  of  the  consid- 
eration which  induced  appellee  to  establish 
its  said  plan  for  hospital  treatment  of  Its 
employes.  Fire  Ins.  Co.  V.  Wlckham,  141 
U.  S.  564.  12  Sup.  Ct  84,  35  L.  Ed.  860. 

If  the  contract  between  defendant  and  Its 
employte  was  of  the  character  last  above  in- 
dicated, the  fact  that  there  was  not  a  fur- 
ther agreement  for  the  return  of  any  funds 
not  expended,  in  tbe  event  of  a  termination 
of  the  contract  I  think,  would  make  no  dif- 
ference, as  equity  would  supply  tbe  omission 
and  vest  title  to  the  unused  portion  of  the 
fund  in  the  employes.  It  might  be  difficult 
to  determine  the  relative  Interests  of  the  em- 
ployte  in  the  fund,  but  clearly  it  would  not 
be  the  property  of  the  defendant  And  the 
fact  that  tbe  defendant  deposited  the  hos- 
pital fund  to  its  own  credit  prior  to  its  pay- 
ment to  the  surgeon,  and  the  further  fact 
that  under  the  arrangement  between  defend- 
ant and  its  employes  the  former  had  exclu- 
sive authority  to  s^ect  a  surgeon,  are  not  In- 
oonsistent  with  defendant's  contention  that 


the  authority  so  to  do  was  given  It  undei 
tbe  contract  with  its  employes,  and  that  its 
undertaking  was  to  act  In  those  matters  sole- 
ly as  a  trustee  or  agent  for  Qkose  contribut- 
ing to  the  hoqiital  fund. . 


TEXAS  CENT.  R.  CO.  t.  ZUMWALT. 
(Supreme  Gkrart  of  Texas.   Not.  80,  1910.) 
Mabtbb  AiTD  Skbtaitt  (|  92*)  —  Medioal 

TaXATllKn>~LT  *  BTLTTY  FOB  llALPBAOTICK— 

Chabitixs. 

Thougti  a  railroad  company  Inaugurates  the 
plan  of  deducting  GO  cents  each  month  from 
the  wages  of  each  emfdoytf  to  constitute  a  fund 
to  be  applied  to  the  medical  treatment  and  care 
of  sudk  of  Its  employ^  as  may  be  injured  or 
become  sick '  while  in  its  employ,  and,  in  ex- 
ecutloD  of  its  trust  makes  a  contract  with  a 
competent  surgeon  and  pbyalcian,  terminable  on 
60  days'  notice  by  either  party,  to  take  Into 
hlfl  hospital  and  treat  such  injured  or  sick,  ia 
consideration  of  the  fund  ho  collected,  to  be 
turned  over  to  him  each  month  ae  collected,  the 
company  is  not  liable  for  any  malpractice  on 
one  of  Its  employ^  by  the  doctor;  the  trust 
fund  constitutinK  a  charity  from  tbe  standpoint 
of  the  contributing  employ^,  and  there  being 
nothing  to  show  ttiat  the  company  originated 
the  scheme  with  a  view  to  promoting  Us  own 
business,  and  undertook  the  dispensing  of  the 
fund  to  accomplish  a  purpose  of  its  own,  or 
that  it  naid  the  fond,  by  means  of  the  contract 
with  the  doctor,  to  its  own  advantage,  which  Is 
necessary  to  make  it  liable. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  143;  Dea  Dig.  |  02.*] 

Error  to  Oonrt  of  GItH  iU>peals  of  Second 
Supreme  Judicial  District 

Action  by  J.  Ij.  Znmwalt  against  the  Tex- 
as Central  Railroad  Company.  Judgmrat  for 
defendant  was  reversed  by  the  Court  of  Civil 
Appeals,  and  defendant  brings  error.- 

Judgment  of  Court  of  Civil  Appeals  (121 
S.  W.  1133)  reversed,  and  Judgniait  of  dla* 
trlct  court  affirmed. 

See,  also,  132  S.  W.  112.  ■ 

J.  A.  Klbler  and  Cureton  &  Cureton,  for 
plalntUf  In  error.  Prendergast  ft  Wllliam- 
Bon.  for  defendant  In  error. 

BROWN,  J.  This  suit  was  Instituted  by 
the  defendant  in  error  against  the  railroad 
company  to  recover  damages  for  the  loss  of 
an  eye,  which  was  claimed  to  have  been 
caused  by  the  negligence  of  Dr.  Samuel 
Webb.  There  Is  no  controversy  as  to  tbe 
facts  of  this  case,  and  they  may  be  briefly 
stated  as  follows: 

The  railroad  company  entered  Into  a  con- 
tract with  Dr.  Webb  in  terms  as  follows: 
"The  State  of  Texas,  County  of  McLennan. 
This  memorandum  of  agreement  made  and 
entered  into  on  this  day  by  and  between  S. 
Webb,  Jr.,  party  of  the  first  part  and  tbe 
Texas  Central  Ballroad  Company,  party  of 
the  second  part,  wltnesseth:  Tbe  party  of 
the  first  part  hereby  agrees  to  act  as  chief 
surceon  of  party  of  the  second  part,  and  as 
such  to  eetaUlsb  and  maintain  at  Walnut 
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Springs,  Texas,  an  adequate  and  suitable 
hospital  at  his  own  expense  and  cost  for  the 
treatment  of  all  employes  of  the  i>arty 
of  the  second  part,  who  are  entitled  to  hos- 
pital prlvll^s  as  hereinafter  provided,  and 
to  furnish  all  toBtraments,  devices,  and  ap- 
pliances and  all  medicines  and  other  neces- 
saries (inclnding  board  and  lodging  while 
patients  are  at  the  hospital)  for  the  proper 
treatment  of  all  audi  employes  who  are  en- 
titled to  hospital  privileges  under  this  con* 
tract,  or  the  rules  and  regulations  of  the 
party  of  the  second  part  gova*ning  in  su<di 
matters.  (2)  It  Is  understood  that  none  but 
white  employes  shall  be  entitled  to  the  hos- 
pital privileges  herein  mentioned,  and  that 
no  employe  shall  be  treated  under  the  terms 
hereof  for  any  venereal  disease,  and  that  no 
person  suffering  from  contagious  disease 
shall  be  admitted  to  the  hospital  of  the  par- 
ty of  the  first  part  (3)  As  consideration  to 
party  of  first  part  for  the  performance  of 
the  foregoing  covenants  and  agre^nents,  par- 
ty of  the  second  part  agrea  to  collect  from 
all  of  Its  white  employes,  except  Its  general 
officers,  the  sum  of  fifty  cents  per  month  as 
hospital  fees  and  to  deliver  to  the  party  of 
the  first  part  as  compensation  for  his  serv- 
ices, etc.,  the  amount  thus  collected  at  the 
end  of  each  month.  (4)  It  Is  understood  and 
agreed  that  no  hospital  fee  shall  be  collected 
by  party  of  the  second  part  from  any  em- 
ploye  remaining  in  its  service  for  a  period  of 
less  than  one  we^  (S).  It  Is  farther  agreed 
and  nnderstood  that  local  surgeons  shall  be 
apiMinted  by  party  of  the  flrat  part  at  all 
Important  towns  on  line  of  party  ot  the  sec- 
ond part,  and  that  such  local  surgetms  may 
be  called  by  party  of  the  second  part  or  its 
authority  to  treat  In  cases  of  emergency  any 
employ^  entitled  to  hospital  privileges  here- 
nnder,  and  the  fees  of  sndi  local  sa^eons 
for  such  services  shall  be  deducted  by  the 
party  of  the  second  part  from  the  hospital 
fund  hereinbefore  provided  for,  (6)  As  part 
compensation  to  all  local  surgeoais  appointed 
hereunder  party  of  the  sectmd  part  agrees 
to  furnish  to  them  annual  transportation 
over  its  line  of  road,  -without  coat  to  the 
party  of  the  flrat  part  (7)  This  contract 
shall  continue  in  force  for  a  term  of  five 
years  from  the  date  hereof,  subject,  how- 
ever, to  be  terminated  by  either  party  here- 
to, by  giving  written  noOce  of  sixty  days  to 
the  other  party  of  his  Intention  so  to  do.  In 
testimony  whereof  witness  the  signatures  of 
the  Texas  Central  Railroad  Company,  acting 
by  and  through  C.  Hamilton,  Its  vice  pres- 
ident and  general  manager,  and  my  hand  at 
Waco,  Texas,  on  this  the  first  day  of  Jan- 
uary, 1907.  Texas  Central  Railroad  Com- 
pany, C.  Hamilton,  Vice  President  and  Gen- 
eral Manager.  S.  W^.  Witness:  Q.  W. 
Young.   A.  B.  Chambers." 

Dr.  Webb  was  a  competent  surgeon  and 
physician.  Dr.  Webb  established  the  hospi- 
tal provided  for  in  the  contract  at  Walnut 


Springs,  at  which  place  Zumwalt  was  en- 
gaged as  a  boiler  maker  In  the  employ  of  the 
railroad  company.  In  the  course  of  his 
work,  a  particle  of  Inm  struck  in  the  ball  of 
one  of  his  eyes,  and  he  went  to  Dr.  Webb 
to  have  It  removed.  Dr.  Webb  removed  the 
piece  of  iron  from  his  eye,  but  it  is  claimed 
that  he  acted  negligently  in  using  an  Instru- 
ment which  was  not  disinfected  or  sterilized, 
and  that  the  eye  became  infected,  and  it  be- 
came necessary  to  remove  the  ball.  It  is 
unnecessary  to  set  out  the  facts  with  regard 
to  Dr.  Webb's  negligence,  for  that  question 
Is  not  before  us.  The  case  is  presented  to 
this  court  upon  the  assumption  that  Dr. 
Webb  was  negligent  tn  the  manner  in  which 
he  performed  the  op^tlon.  The  question 
that  we  have  to  deal  with  is.  Was  the  rail- 
road company  liable  for  the  negligence  of 
Dr.  Webb?  On  the  trial  the  district  court 
charged  the  Jury  to  return  a  verdict  for  the 
defendant,  which  was  don^  and  upon  appeal 
to  the  Court  of  Civil  Appeals  that  Judgment 
was  reversed,  and  the  cause  remanded  for  a 
new*  trlaL  This  court  granted  a  writ  of  er- 
ror upon  the  ground  of  conflict  with  Rail- 
way Co.  V.  Han  way  (Tex.  Civ.  App.)  57  S. 
W.  605. 

It  was  the  custom  of  the  railroad  company 
each  month  to  deduct  SO  cents  from  the 
wages  due  to  each  employe  which  constituted 
a  fund  to  be  applied  to  the  procurement  of 
medical  attention  and  care  for  any  of  such 
employes  who  might  be  injured  or  become 
sick  during  his  employmrait  with  the  com- 
pany. When  ZumwUt  was  employed  by  the 
railroad  company,  he  understood  this  custom 
of  the  company,  and  expected  it  to  reserve 
60  cents  out  of  his  monthly  wages  for  the 
purpose  of  providing  medical  treatment  In 
case  he  should  become  sick  or  receive  an 
Injury.  The  company  did  reserve  from  Zum- 
walt's  wages  for  each  and  every  month  up  to 
the  time  of  his  Injury  SO  cents,  which  went 
into  the  hospital  fund.  Under  the  contract, 
which  Is  copied  above,  the  railroad  com- 
pany monthly  turned  over  to  Dr.  Webb  the 
full  amount  received  by  It  from  its  employes 
by  means  of  the  deduction  before  stated. 
There  is  no  evidence  to  show  whether  this 
was  sufficient  to  pay  the  expenses  of  the  hos- 
pital which  Dr.  Webb  established  at  Walnut 
Springs  or  not  It  does  appear  from  the  con- 
tract that  Dr.  Webb  undertook  to  furnish, 
for  the  sum  collected,  medical  attention  and 
proper  care  to  all  persons  entitled  to  partici- 
pate in  the  fund.  The  railroad  company 
claims  that  It  was  administering  a  charity 
In  the  performance  of  which  it  received  from 
its  employes  the  fund  provided  by  the  tax 
levied  and  paid  it  over  to  Dr.  Webb,  who 
was  in  charge  of  the  hospital.  Therefore  it 
Is  not  liable  for  the  injury  resulting  from 
his  negligence. 

If  the  fund  distributed  was  such  that  its- 
use  constituted  a  charity,  and  the  railroad 
company  bad  no  purpose  to  be  served  in 
oonnectioa  with  Its  own  business  by  ftdmln- 
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Isterlng  the  fond,  tben  It  was  only  required 
In  admlniaterlng  the  trust  to  oee  ordinary 
care  In  the  Belectlcm  of  Dr.  Webb  as  the 
means  by  whidi  to  carry  out  tiie  sdieme  In- 
augorated.  Union  Pac.  R.  B.  t.  Artist,  60 
Fed.  ^6^  9  a  G  A.  14,  23  Li  R.  A.  C81; 
Fire  Ina.  Patrol  BoyS,  120  Pa.  643,  16  At). 
653;  1  L.  B.  A.  417,  6  Am.  St  Rep.  745.  If, 
bowever,  the  railroad  company  originated 
the  scheme  with  a  Tlev  to  promote  Its  own 
bn^ness  and  undertook  the'dut7  of  dlspws- 
tng  the  fond  to  accomplish  a  pnrpoae  of  Its 
own.  It  would  be  liable  for  the  negllcence  of 
Dr.  Webb  becaos^  nndw  these  drcomstane- 
es,  the  hospital  would  be  the  turiness  of  the 
railroad  company,  and  Dr.  Webb  would  be 
Its  agent.  The  ettect  of  the  erldoice  Is  that 
the  railroad  company  taiaDgnrated  the  plan 
to  accumulate  a  fnnd  with  which  to  care  for 
sn^  of  its  employte  as  might  be  Injured  or 
be  tick  during  sudi  employment,  and  that 
fact  suggnlB  that  it  may  have  had  a  pur- 
pose of  its  own,  but  there  is  nothing  In  the 
eridmce  to  Indicate  what  that  purpose  was, 
and  liability  cannot  be  based  upon  vagne 
HpeculatUm.  The  fnnd  did  not  become  the' 
property  of  the  conqHuiy,  but  it  was  hAd  by 
It  in  tnist  for  the  oontHbotlng  empl<vAi. 
There  being  no  mc^d  of  execatlng  the  trust 
specified,  the  company  was  charged  with  the 
dnl7  of  mflmt-wfia^^ftg  U;  In  0uch  manner  as 
would  best  aocomplisb  the  end  for  whl^  It 
wae  accumulated ;  that  Is.  to  provide  for  the 
care  of  the  alck  and  Injured  enQdoyte  who 
sbould  crane  within  the  tarns  of  the  trust 
From  the  standpoint  of  the  contributing  em- 
ployes, the  fund  omsUtnted  a  <diarlty  be- 
ninse  it  was  raised  by  than  to  be  expended 
for  the  benefit  of  persons  entitled  thereto, 
wbo  wonld  ncedTO  It  without  cost  to  them. 
It  may  thm  with  propriety  be  said  that  the 
railroad  company  was  charged  with  dls- 
peodng  a  charity  fund,  and  it  it  made  the 
contract  with  Dr.  Webb  as  a  means  of  ex- 
ecntlng  the  trust  r^tosed  in  It— ^at  Is,  to 
give  relief  to  the  slCk  and  Injured  employes 
coming  within  the  class  entitled  to  receive  It 
without  cost  to  them — it  was  engaged  in 
dispensing  a  dUirlty,  and,  under  such  dream- 
stances,  Dr.  Webb  would  not  be  the  agent 
of  the  ccnnpany,  nor  would  he'  be  performing 
or  transactliv  a  business  <tf  the  company. 
Therefore  It  wonld  not  be  liable  for  his 
negligence  In  the  discharge  of  bis  duty  as 
surgeon. 

Although  the  fund  was  accumulated  in  the 
treasury  of  the  company  for  charitable  pur- 
poses and  the  company  was  charged  with 
the  doty  of  dlspaising  It  for  such  purpose, 
yet.  If  in  fact  the  contract  with  Dr.  Webb 
was  made  by  the  company  In  order  to  pro- 
mote its  own  Interest  the  administration 
of  the  trust  fnnd  and  it  had  that  effect,  he 
was  the  agent  of  the  company,  and  It  should 
be  held  liable  teat  his  negligence.  Upon  the 
face  of  the  cmtract,  It  appears  to  prorlde 


the  most  practical  method  by  which  the  trust 
fnnd  could  be  aj^Ued  to  the  purposes  f<» 
whidi  it  was  accumulated.  The  omtract  was 
made  with  a  physician  who  was  required  to 
do  those  things  which  the  sick  and  injured 
would  need  to  have  done  for  tiiem,  and  the 
entire  fund  received  by  the  railroad  compa- 
ny was  devoted  to  execution  of  tiie  contract 
and  the  accomplishing  of  the  purpose  to  which 
it  was  intended  to  be  devoted.  The  contract 
did  not  require  Dr.  Webb  to  do  anything  for 
the  railroad  company  in  connecUon  with  the 
discharge  of  his  duties,  nor.  Indeed,  does  it 
aTqpear  from  the  terms  of  that  instrument 
or  the  attending  drcumstances  that  by  the 
performance  of  it  the  business  of  the  rail- 
road company  was  In  any  manner  affected, 
or  that  I^.  Webb,  In  the  discharge  of  his 
duties,  was  In  any  manner  serving  the  rail- 
road. In  order  to  hoid  the  railroad  com- 
^ny  liable  jmder  such  circumstances,  It 
must  be  shown  In  some  way,  or  It  must  ap- 
pear from  the  facts  and  circumstances,  that 
in  truth  and  In  fact  the  railroad  company 
used  the  trust  fnnd  by  means  of  the  contzact 
to  its  own  advant^e.  We  find  nothing  In 
the  facts  found  by  the  Court  of  Ovll  A> 
peals  which  would  Indicate  that  any  busi- 
ness of  the  company  could  be  promoted,  hin- 
dered, or  delayed  either  by  having  the  hos- 
pital or  its  nonezlstenoe.  It  Is  true  that 
the  company  reserved,  the  zi^t  to  terminate 
the  contract  but  that  was  eminently  proper, 
so  that,  in  case  Dr.  Webb  failed  to  carry  out 
the  good  puri>oae  of  the  parties,  another  ar^ 
rangement  could  be  mad&  All  that  has  been 
done  by  the  company  Is  conslstoit  with  a 
desire  to  faithfully  carry  out  the  purpose  of 
its  employes  In  creating  the  fund.  We  can- 
not attribute  to  the  company  motives  not  in- 
dicated by  Its  acts,  nor  proved  by  the  evi- 
denca 

The  honorable  Court  of  Civil  Appeals  erred 
in  reversli^  the  ju^iment  of  the  district 
court  It  is  ordered  that  the  ju^ment  of  the 
Court  of  ClvU  Appeals  be  reversed,  and  that 
tbe  judgment  of  the  district  court  be  af- 
firmed. 

W!DSTflRN  UNION  TBLBORAPH  00.  t. 

McDAVID. 

(Supreme  Court  of  Texas.    Nov.  80,  \910.) 

1.  Evidence  ({  71*)— PBEsmcFTZON— Oboeblt 
Conduct  or  BusiNBflS. 

It  win  be  presumed.  In  tlie  sbseaee  of  evi- 
dence to  the  contrary,  that  a  train  arrived  near- 
ly at  its  usual  time. 

[Ed.  Note.— For  other  cases,  see  Btvidsaoe, 
Gent  Dig.  i  92 ;  Dec.  Dig.  |  71.*] 

2.  TeLEOEAPHS  AMD  TELEPHONES  ({  66*}— De- 

ULT  IN  SBHDiHo— Actions— ScmciBnoT  or 

EVIOEHCB. 

In  an  action  fbr  failure  to  deliver  a  nws- 
sage  anooandng  the  illness  of  plalDtitTs  father, 
who  died  the  next  day,  and  was  boned  at  4 
o'dock,  evidence  held  to  sustain  a  finding  that 
she  could  have  readied  the  place  of  bunal  In 
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time  to  have  attended  the  fanenU,  bad  the  mea- 
sasre  been  delivered,  authoriiing  recover;  fordelay. 

[Bd.  Note.~ror  other  cases,  see  Telegraphs 
andTFelephones.  Cent  Dig.  M  61-63;  Dec.  Dig. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  b7  J.  E.  McDavld  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff  In  the  Court  of  Civil  Appeals 
(121  s.  W.  893),  and  defendant  brings  error. 
Affirmed. 

Ed  J.  Hamner,  N.  L.  Ltndaley,  and  Geo. 
H.  Fearons,  for  plaintiff  in  error.  Wagstatf 
A  DavldBfni,  for  defendant  In  error. 

WILLIAMS,  J.  As  appears  txom  Che  opin- 
ion of  the  Court  of  Civil  Appeals,  the  abllltr 
of  ^IntifTs  wife  to  have  reached  Newark, 
where  her  fathw  was  to  be  burled,  In  time 
to  attend  his  funeral,  depoided  on  the  ar^ 
rival  at  Ft  Worth  of  the  train  over  th^ 
Texas  ft  Pacific  Railway  from  Abilene,  on 
which,  plaintiff  would  have  traveled,  in  time 
for  her  to  take  the  train  of  the  Rock  Island 
road  to  Newark.  According  to  the  proved 
schedules  ot  the  two  trains,  the  time  between 
the  arrival  of  the  former  and  the  departure 
of  the  latter  was  15  or  20-mlnatea,  suffident 
for  Oie  purposfc  The  evidence  tailed  to 
show  whetiber  or  not  the  former  train  was 
on  time  on  the  night  when  Mrs.  McDavld 
would  have  taken  it,  had  ahe  rec^ved  the 
telegram,  but  did  show  that  it  wu  usually 
on  time. 

The  question  Is:  Was  the  evidence  suffi- 
cient to  sustain  the  finding  of  the  jury  that 
plaintiff's  wife  was  prevraited  from  reaching 
Newark  in  time  for  the  funeral  the 
negligent  failure  to  deliver  the  tol^ram  on 
whidi  the  suit  la  based  in  time  fox  hw  to 
take  the  train  referred  to  from  Abilene? 
We  hold  that  it  was.  The  dedaions  of 
courts  which  infer  or  presume  the  receipt 
of  letters  in  due  course  of  mail — that  1^  at 
the  regular  times — ^from  proof  of  the  proper 
posting  and  of  the  time  usually  taken  in 
carrying  and  delivering  are  fairly  dedslTe, 
because  they  necessarily  Infer  or  presume 
that  trains  on  which  most  letters  nowa- 
days are  carried  make  the  Journey  according 
to  schedules.  It  is  only  by  assuming  that 
fact  that  the  regular  or  usual  time  for  the 
delivery  of  a  letter  carried  by  railway  could 
be  ascertained.  Most  often  the  inquiry.  In 
such  cases,  has  been  m«>ely  whether  or  not 
the  letter  was  received  at  some  time  which 
did  not  have  to  be  ascertained  very  exactly 
In  order  to  meet  the  purposes  of  the  case. 
The  probability  that  a  letter  duly  pmted 
has  been  delivered  witiiin  some  reasonable 
time  is  very  strong— so  strong  that  it  Is 
sometimeB  said  that  the  denial  of  receipt  by 
an  interested  person  ought  to  be  acc^ted, 
if  at  all,  with  great  caution.  Evidoitly  the 
probability  that  a  particular  train  ran  so 


dos^  <m  its  usual  time  as  It  Is  secesaary 
to  assume  tiie  one  here  in  question  did  is 
very  mudi  weaker;  but  still  there  is  a  prob- 
ablli^  in  favor  of  the  regular  and  usaa.1 
course  of  a  biulneBS  of  that  kind,  whoso 
rule  is  uniformity  of  operation,  upon  which 
a  Jury  may  well  act  ip  the  absence  of  ootin- 
tervalllng  evidence. 

This  is  t&e  consideration  upon  which  is 
based  the  Inference,  not  only  of  the  fact  of 
delivery  of  letters,  but  of  the  delivery  at 
the  regular  time.  The  many  cases  upon  the 
subject  need  not  be  cited  further  than  by 
these  references:  16  Cyc.  1065^  1068  ;  22  Am. 
ft  Eng.  Ency.  Law,  1:^)2-1256;  1  Greenleaf, 
Ev.  (16th  Ed.)  40;  Wharton  on  iBv.  132S, 
1324;  Jones  on  Bv.  |  46. 

It  follows  that  the  judgments  bdowAhonld 
be  affirmed. 


KNIGHTS  OF  MACCABEES  OF  THB 

WOELD  V.  HTJNTBK. 
(Supreme  Court  of  Texas.    Dec  7.  19ia) 

L  iNsuKANCB  a  819*)— Fbatsbnax<  InsuB- 

ANCE—AcnoNB— Issues. 

Where,  In  an  action  on  a  benefit  certificate 
Btlpalatiog  that  the  answers  of  the  applicant 
were  warranted  to  be  true  and  that  if  they 
were  not  the  certificate  should  be  avoided,  it 
appeared  that  the  applicant  stated  that  he  had 
never  changed  his  residence  on  account  of  his 
health,  that  he  had  never  been  afflicted  with 
habitual  cough,  or  consumption,  or  with  a  dis- 
ease of  the  longs,  etc.,  and  the  undlspnted  evi- 
dence riiowed  that  he  had  changed  his  residence 
for  his  health  and  tiiat  he  was  suffering  from 
tuberculosis  of  the  bowels  and  lungs  prior  to 
the  making  of  the  application,  it  was  error  to 
refuse  to  direct  the  jury  to  find  tliat  his  answers 
were  false,  so  tliat  the  certificate  was  void. 

[Ed.  Note.— For  other  cases;  see  Insurance, 
Dec.  Dig.  S  819.*] 

2.  iNSUBAiTOB  (I  724*)— Mutuai.  BsnsnT  In- 

SUBAWCK— Liability— Waitks. 

Where  the  by-laws  of  an  insurance  order 
provided  that  the  certificate  should  be  k^t  by 
the  association,  the  failure  of  the  order  to  sur- 
render a  certificate  to  the  beneficiary  on  the 
death  of  the  member  did  not  operate  as  a  waiv- 
er of  objections  to  liability  on  the  certificate, 
especially  where  the  counsel  for  the  beneficiary 
was  given  the  ri^t  to  inspect  the  certificate  at 
any  time. 

[Ed.  Note.— For  other  case&  see  Insurance, 
Dec.  Dig.  !  724.*] 

a  INSUBANCB  (I  724*>— MUTtTAI.  BSNEnT  Ilf- 
aUBAKOB— LlABILITT— WaIVEB. 

That  the  committee  on  claims  of  an  inaar- 
ance  order  rejected  a  claim  on  a  certificate  and 
then  referred  it  to  the  board  of  trustees  who  re- 
jected it  without  a  hearing  did  not  operate  as 
a  waiver  of  objections  to  the  certificate,  thon^ 
it  was  the  practice  of  the  order  in  pas^g  on 
contested  daims  to  give  notice  that  the  claim 
was  disapproved  and  then  to  await  the  action 
of  claimant  in  addudi^  proof  before  the  board 
of  trustees,  especial^  where  beneficiary 
brought  suit  on  the  culm  in  less  than  90  days, 
[Ed.  Note.— For  other  case^  see  Insurance, 
Dec.  Dig.  1  724.*] 

EkTor  from  Court  of  dvll  Appeals  at  Sec- 
ond Supreme  Judicial  District 
Action  by  Mrs.  Jessie  I>  Hunter  against 
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the  KjilghtB  of  the  Maccaiiees  of  the  World, 
niere  was  a  Jn^ment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  rendered. 

J.  E.  Yantla  and  Cannlngh&m  &  OliTer, 
for  ptalntlfl  In  error.  Wa^tafl  &  Davidson, 
for  defendant  In  error. 

GAINES.  C.  J.  This  was  a  suit  by  Jessie 
li.  Hunter  to  recover  as  beneficiary  the  sum 
of  $2,000  upon  a  certificate  for  the  sum  of 
$3,000.  Issued  to  her  husband  In  her  life* 
time,  In  which  she  was  named  as  beneficiary. 
The  certificate  was  originally  for  $1,000, 
which,  upon  a  new  application,  was  raised 
to  $3,000.  There  seemed  to  have  been  no 
controversy  as  to  the  $1,000  originally  prom- 
ised, which  was  paid  to  and  accepted  by  Mrs. 
Hunter  with  the  understanding  that  It  was 
not  to  prejudice  her  rights  to  claim  the  ad- 
ditional $2,000. 

It  was  stipulated  In  the  certificate,  and  In 
the  by-laws  of  the  association,  that  the  an- 
swen  of  the  applicant  for  the  certificate 
were  warranted  to  be  true  and  that  in  the 
event  they  were  not  true,  that  the  certificate 
Btaoold  be  avoided.  To  questions  propound- 
ed to  him  during  his  examination  for  the 
certificate  he  answered: 

(1)  "That  be  had  never  changed  his  resi- 
dence on  account  of  his  health." 

(2)  "That  he  had  not  been  afflicted  with 
cough  (habituaQ." 

(3)  "That  he  had  not  been  afflicted  with 
consumption." 

(4)  '^hat  he  had  not  been  afflicted  with  a 
disease  of  Uie  lungs." 

(5)  "That  he  bad  not  bem  afflicted  with 
ulcers  or  opm  sorea." 

(€)  "That  IM  had  neyet  consulted  a  physi- 
cian bat  one  time  during  Uie  ten  years  pre- 
vtous  to  the  date  of  Us  application,  wbldi 
was  October  4,  1906." 

(7)  "That  he  bad  been  afflicted  with  plies 
but  had  folly  recovered." 

(8)  'VTliat  he,  had  never  had  any  ailment 
or  Injury  other  than  piles,  prior  to  Octo- 
ber 4,  1909." 

The  case  was  anbmitted  upon  special  1>- 
nies,  and  the  dtfendant  asked  the  court  to 
<diarge  the  Jury  to  find  an  affirmative  answer 
to  each  of  the  Issues  so  submitted*  except 
to  No.  7.  This  the  court  declined  to  do  and 
the  Jnry  found  each  of  the  Issues  so  sub- 
mltted  in  the  native.  We  are  of  the  opin- 
ion that  tlie'  charge  ^onld  have  be&i  given. 

Dr.  Ne^  who  treated  Hunter  at  Bonham 
la  1903  or  190^  says  he  had  tuberculosis  of 
tlie  bowels  and  lungs,  and  tesUfled  tliat  he 
advised  him  to  change  his  residency  that  It 
would  llfceiy  pnOong  his  life  and  that  he 
had  a  better  <diance  to  get  well  from  the 
diange.  Thomas  A.  Lovelace,  with  whom  be 
boarded,  testified  that  he  said  he  was  leav- 
ing Bonham  on  account  of  his  health.  Tar- 
pley  deiMsed  that  he  left  Bonham  for  the 
benefit  <a  his  health.  Mrs.  Lovelace  testi- 
fied that  be  went  West  in  the  summer  of 
1001,  that  he  said  be  had  businesa  oat  there, 
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and  that  the  doctor  had  said  he  thoo^t  he 
had  tuberculosis  and  he  thoivht  If  he  did 
have  it  he  could  live  longer  out  there.  This 
testimony,  instead  of  being  In  conflict  with 
that  of  Lovelace  and  Tarpl^,  is  conflrma- 
tory  of  it,  and  leaves  no  doubt  that  he  re- 
moved from  Bonham  on  account  of  Ills 
health.  (2)  As  to  the  case  of  an  habitual 
cough  the  evidence  is  not  so  clear.  But  Dr. 
Ned  testified  to  his  having  a  cougA  when 
he  treated  him.  He  must  have  beea  sick 
three  or  four  weeks;  and  it  seems  that  the 
presumption  from  Neel's  testimony  is  that 
the  cough  was  a  symptom  of  all  his  sickness. 
(3  and  4)  As  to  consumption  and  disease  of 
the  lungs,  that  questlcm  d^imds  upon  the 
^opinion  of  the  physician.  But  the  physidan 
glT9B  his  (vlidon  without  hesitation  or  fal- 
tering and  gives  the  sympttuns  from  which 
he  deduced  his  conduslon.  (6)  As  to  uIccts 
or  open  sores  the  Jory  snswered:  '*We  find 
that  he  had  an  nicer  of  the  rectum."  ^Is 
pqAably  does  not  tbovr  a  talw  answw,  be- 
cause the  question  is  as  to  ulcers  or  sores, 
and  the  Jury  found  only  one.  (6)  Was  Hunt- 
er treated  by  a  physician  more  than  cme 
time  tor  10  years  previous  to  October  4, 
190S?  Dr.  Neel  testified  Uiat  he  treated 
Hant»  In  the  fall  of  1906  and  the  Qrtng  of 
1801.  And  Dr.  MaGee  stated  that  he  was 
called  upon  sometimes,  but  that  he  did  not 
treat  hhn  exc^  wbrn  he  bad  spells  with 
his  throat  and  bowels.  Butcanflie  stat«n»t 
of  the  physician  who  assisted  at  the  examina- 
tion for  the  certificate  be  deemed  testimony 
for  any  paqxtse  in  the  case,  wlien  not  sworn 
to  aptm  the  trial  of  the  cause?  f7)  As  to 
piles  he  r^resented  that  he  had  tiiat  dls- 
mse,  but  bad  fully  recovered.  (8)  He  rep- 
reaoited  .that  he  had  not  had  any  ailment 
or  injury  other  than  piles  prior  to  October 
4,  190S.  We  have  seen  teom  previous  an- 
swers that  he  bad  had  consumption  of  the 
bowels  and  lungs.  It  also  appears  that  he 
became  overheatod  lighting  a  fire  that 
threatened  to  bum  the  building  in  which  he 
was  doing  business.  It  is  obvious  that  In 
more  than  one  of  the  issues  submitted  the 
jury  should  have  been  ii»tructed  to  And  an 
affirmative  answer. 

It  is  also  assigned  as  error  that  the  court 
should  have  rendered  Judgment  for  the  de- 
foidant  upon  the  finding  of  the  jury  to  the 
fifth  special  issue,  which  is  as  follows :  "Did 
Claude  Dawson  Hunter,  at  any  time  prior  to 
Octobor  4,  1905,  change  his  residence  on  ac- 
count of  his  health?"  To  which  they  an- 
swered, "No."  We  have  previous  set  .out 
the  testimony  which  In  our  opinion  shoyre 
that  this  answer  was  false.  This  avoided 
the  certiflcate,  and  the  court  should  have  so 
ruled. 

We  fall  to  see  any  good  reason  for  holding 
that  the  avoidance  of  the  certiflcate  had 
bem  waived.  That  the  failure  of  the  coun- 
sel for  the  company  to  surrender  the  certifi- 
cate to  the  plaintiff  was  not  such  waiver, 
we  think  too  clear  for  aigument.   The  by- 
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laws  had  i»roTlded  that  the  certificate  shonld 
be  kept  by  the  association.  Besides,  the 
botmsel  for  the  plaintiff  were  given  the  right 
to  inspect  the  certlflcate  at  any  time;  and 
It  is  not  apparent  to  ns  that  they  were  em- 
barrassed in  the  assertion  of  any  right,  or 
that  they  were  compelled  to  abandon  any 
right  by  reason  of  the  certificate  not  having 
been  anrrendered  completely  to  them.  The 
second  ground  for  claiming  a  waiver  Is  that 
the  claim  was  presented  to  the  committee  on 
claims  and  was  by  them  rejected.  They  re- 
ferred the  (dalm  to  the  board  of  trustees 
who  rejected  it  without  a  hearing.  It  may 
be  that  such  was  the  practice  of  the  order  In 
passing  upon  contested  claims,  to  give  no- 
tice that  the  claim  Is  disapproved  and  then 
to  await  the  action  of  claimant  in  adducing- 
before  the  board  of  trustees  additional  proof. 
At  all  events,  the  plaintiff  seems  so  to  have 
consfdered  it,  for  she  brought  suit  on  the 
dalm  In  less  than  90  days,  as  Is  asserted  in 
the  iK-ief  of  plaintiff  in  error.  We  fall  to  see 
that  she  was  in  any  manner  prejudiced  by 
the  action  of  the  order. 

We  therefore  think  that  the  Judgment 
should  be  reversed  and  here  rendered  for  the 
plaintiff  in  error. 


TEXAS  &  P.  RY.  CO.  v.  HBNSON  et  al. 
(Supreme  Ooort  of  Texas.  *Nov.  30,  1910.) 
Oabkikbs  (I  221*}— FsEiaHT— AcnoK— Vbkue 

— "TSAITOTOBtATION  OOKPANT." 

A  belt  line  railway  company  havfcf  6  en- 
gines and  12  or  16  mllefl  of  track,  whose  bosi- 
neas  Is  to  intercept  cattle  traffic  some  distance 
from  Btockyards  and  transport  It  over  its  own 
line  to  the  yards,  for  which  it  is  paid  by  the 
railroad  company  employing  it  to  do  bo,  is  a 
"transportation  company,"  within  Laws  IOCS, 
c  2&.  relating  to  uie  venne  of  suits  against 
railroad  corporations  and  assignees,  etc,  op- 
erating any  railroad  over  whose  trsnsitorte* 
tion  lines  freight  is  carried,  so  as  to  prescribe 
the  venue  of  suits  against  railroads,  express  or 
transportation  companies,  where  any  damage 
arises  out  of  the  transportation  of  freight,  and 
for  damages  caused  by  the  negligent  handlins  of 
live  stock  on  its  own  line. 

[EH.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  224  * 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  p.  TOTe.] 

Error  from  Oonrt  of  Civil  Appeals  of  Sec- 
ond Supreme  Judicial  District 

Action  by  'R.tf.  Henson  and  others  against 
the  Texas  ft  Pacific  SaUway  Company,  in 
which  defendant  filed  a  cross-action  against 
the  Ft  Worth  B^t  Railway  Company. 
Judgment  of  the  Court  of  Civil  Appeals  (121 
S.  W.  3127),  affirming  a  Judgment  for  plain- 
tiff and  affirming  a  Judgment  sustaining  a 
plea  of  privilege  to  be  sued  In  another  coun- 
ty by  the  cross-defoidaDt,  and  defendant 
brings  error.  Judgment  for  plaintiff  affirm- 
ed, and  Judgment  for  the  cross-defoidant  re- 
versed and  remanded. 


Ed.  W.  Smith,  for  plaintiff  In  error.  Cald- 
well &  Whltaker  and  A.  L.  Green,  for  Hen- 
son  and  others.  Capps,  0.ntey,  Hanger  & 
Short  tor  Pt  Worth  Belt  Ey,  Co. 

OAINES,  O.  J.  B.  N.  Benson  saed  the 
Texas,  ft  Pacific  Railway  Company  for  delay 
and  rough  handling  of  a  oonedgnment  of 
cattle  shipped  over  Its  road  from  Stanton  to 
Fort  WorllL  The  Texas  ft  Pacific  Railway 
C<»npany  In  due  time  impleaded  the  Ft. 
Worth  Bsit  Railway  Omnpany,  ailing  that 
if  the  cattle  were  Injured  In  ttie  transit  ttxe 
Injury  was  canaed  by  the  n^Flect  of  tiie  Ft. 
W<wUi  tmt  Railway  Oompany,  and  asked 
that  it  be  made  a  party  defendant,  which 
was  done;  That  compai^  pleaded  to  the 
cross-actitm  of  the  Texas  ft  Pacific  Railway 
Company,  13iat  Its  domicile  was  In  Tarrant 
county  and  not  in  Midland  county  (where 
the  action  was  bronght),  and  asserted  Its 
privilege  of  being  sued  In  the  county  of  Its 
domicile.  This  plea  was  sustelned  by  the 
trial  court  end  the  Judgment  was  affirmed 
by  the  Court  of  CivU  Appeals. 

The  que8ti<Hi  on  this  tou»A  of  the  case 
la:  Is  the  Ft  Worth  Belt  Railway  Company 
a  railrmd  omnpany,  a  transportation  compa- 
ny, or  a  common  carrier  of  any  kind  or  name 
whatever?  We  think  this  question  admits  of 
but  one  answer,  and  that  is,  that  It  is  at  leaac 
a  transportation  company.  The  statute  reads 
as  follows:  "An  act  to  amend  section  1  of  an 
act  approved  May  20th,  1899,  entitled  'An  act 
to  prescribe  the  parties  to  and  the  venue  of 
suits  against  railroad  oorpctfatlonB  and  as- 
signeee,  trustees  and  rwelvexH  operating  any 
railway  over  whose  tranapwtatlon  lines,  or 
parts  thereof,  any  freight  tmggace  or  other 
property  has  been  carried  during  transporta- 
tion,' so  as  to  prescribe  the  parties  to  and  the 
venue  of  salts  against  railroads,  ezprees  or 
transportation  companlee  or  common  carriers 
of  any  kind,  or  the  aeslgiiee,  lessee  trustee 
or  receiver  of  any  sndi,  operating  m  doing 
business  in  this  state,  or  lULvJng  an  agent  or 
representative  In  this  state,  where  any  dam- 
age, loss  or  other  cause  of  action  arises,  oat 
of  the  transportation  or  contract  in  relation 
to  the  carriage  of  passengers  or  freight,  bag- 
gage or  othw  property,  and  providing  for 
the  apportionment  of  the  damage  recovered 
betweoi  the  defendants,  and  providing  addi- 
tional means  of  obtaining  service  on  non-res- 
ident corporations  or  companjea  having 
agmts  In  this  state.**  Laws  190S,  p.  29. 

The  statute  says,  "transportation  compa- 
nies" and  we  do  not  see  why  It  does  not 
mean  transportation  companies.  It  may  be 
doubtful  whether  the  Ft  Wwth  Belt  Com- 
pany la  a  railroad  ounpany  In  the  broad 
sense  of  these  terms,  or  a  common  carrier, 
but  that  it  la  a  transportation  company  we 
have  no  doubt  The  company  has  5  engtnea 
and  some  12  or  15  miles  of  railroad  track, 
and  Its  sole  business  is  to  Intercept  cattle  on 
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the  way  to  the  stockyards  north  of  Fort 
Worth  and  to  transport  them  over  Ita  own 
line  to  the  latter  place.  Its  work  is  paid 
for  by  the  railroad  company  which  employs 
it  to  transport  the  cattle  to  the  stockyards; 
bnt  we  fall  to  see  that  that  way  of  getting 
compensation  for  Its  services  makes  any  dif- 
ference. Our  conclusion  is  that  the  Ft  Worth 
Bdt  Railway  Company  Is  a  transportation 
company  within  the  meaning  of  the  statute 
quoted,  and  that,  when  It  carries  the  cars  of 
another  company  loaded  with  live  stock  from 
Its  intersection  with  sacta  other  comiwoy  to 
the  stockyards  at  Fort  Worth  and  It  falls  to 
exercise  proper  care  In  the  carriage  or  hand- 
ling of  snch  live  stock,  it  becomes  liable  to 
the  plalntUT,  or  to  the  company  for  which  it 
acts  In  the  transportation  ct  the  live  stock, 
for  all  damages  resulting  from  Its  negligence 
in  so  doing. 

Our  opinion  Is  that  for  the  error  pointed 
out  the  judgment  In  favor  of  the  PL  Worth 
Belt  Railway  Company  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  have  carefully  examined  the  assign- 
ments of  error  against  the  Judgment  recover- 
ed by  plaintiff,  but  have  concluded  that  they 
were  correctly  overruled  by  the  Court  of  Civ- 
il Appeals. 

Accordingly  the  Judgment  In  favor  of  plaln- 
tlflT  Is  affirmed,  and  that  In  favor  of  the  Ft 
Worth  Belt  Railway  Company  is  reversed 
and  the  canse  remanded. 


HOUSTON  ft  T.  C.  R.  CO.  v.  ALEXANDER 

et  b1. 

(Supreme  Court  of  Texas.    Nov.  30,  1910.) 

1.  MaSTSK  and  SeBVANT  (I  110*>— iHJUBIZft— 

Nequoencb. 

Decedent's  duty  was  to  pot  fuel  oil  in  the 
oil  tank  of  defendant's  railroad  engines  vhen 
they  arrived  at  night,  and  the  custom  of  doing 
the  work  was  to  walk  along  the  mgine  tender 
to  a  wooden  tool  box  and  step  from  it  to  the 
top  of  the  oil  tank,  which  was  on  top  of  the 
tender.  Held,  that  the  company  was  not  neg- 
lij^eot  in  not  having  the  grease  on  the  box  wiped 
so  that  decedent's  injuries  caused  slip- 
ping on  tlie  greasy  box  were  the  resolt  tA  risks 
ordinarily  Inodent  to  his  work. 

{Ed.  Nota^FoT  other  cmwl  see  Master  ud 
Semnt,  Dee;  Di^.  I  lia*] 

2,  Neouoence  (t  1*)— Detinition. 

"Negligence  is  the  doing  of  something 
which  one  of  ordinary  prudence  would  not  have 
dooe^  or  the  omiirion  of  something  which  snch 
person  would  have  done,  under  like  drcnm- 
stances. 

[sa.  Note.— For  other  cases,  see  Negligence 
Cent  Dig.  I  1 ;  Dec  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  4743-*r68;  vol.  8,  pp.  7729-7731.] 

8.  MABTKB  AlVD    SCBTAHV   (|  90*>— MASTBB'B 

Ddtt. 

Shnployen  most  cxvrdte  ordinary  care  in 
eondnetuig  thdr  b«ine«  for  the  safety  of  Uteir 
empltqr^fl. 

[EH.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  139;  Dec  Dig.  |  00.*} 


Error  to  Court  of  CMl  Appeals  of  Fifth 

Supreme  Judicial  District 

Action  by  Eliza  E.  Alexander  and  others 
against  the  Houston  &  Texas  Central  Rail- 
road Company.  Judgment  of  the  Court  of 
Civil  Appeals  (121  S.  W.  602)  affirming  a 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  Reversed  and  rendered. 

Baker,  Botts,  Parker  &  Garwood  and  Head, 
Dlllard.  Smith  &  Head,  for  plaintiff  In  nror. 
John  H.  Sharp  and  J.  H.  Wood,  for  defend- 
ants In  error. 

WII^itAMS,  J.  Tlie  deceased,  whose  death 
was  the  occasion  of  this  action  by  the  de- 
fendants in  error  for  damages,  was  killed 
by  a  fall  from  the  tender  of  (me  of  defend- 
ants engines  at  Sbennan.  There  Is  no  dis- 
pnte  or  uncertainty  whatevw  about  the 
facts.  It  was  the  duty  of  deceased  to  pot 
fael  oil  In  the  oil  tank  of  the  engine  at 
ni^t  when  it  came  Into  Sherman  from  the 
South.  His  cnstom,  and  that  of  all  who  per- 
formed sndi  service,  was  to  enter  the  cab  of 
the  ffiiginc^  ascend  from  its  gangway  to  the 
top  of  the  teaSMr  or  watertank,  and  walk 
along  it  imtil  reatdili^  a  wooden  box,  to  be 
described  presently,  then  to  step  on  the  box 
and  from  It  to  the  top  of  the  oU  tank,  which 
stood  on  top  of  the  watertank,  but  did  not 
cover  Its  ttittre  width.  After  the  oil  had 
been  let  Into  the  tank,  the  descent  was  made 
over  tiie  same  way.  In  making  the  descent 
on  the  night  In  anestlon,  the  deceased  sni- 
ped trata  the  t(^  of  the  oil  tank  totiiat  of  the 
box  and,  his  foot  slipping,  fell  to  the  ground 
and  was  fatally  hurt  The  box  was  one 
of  two,  exactly  alike,  which  were  parts  of 
the  regular  eQulpment  of  sncb  engines,  and 
were  fastoied  beside  the  oil  tanks  to  tlie 
top  of  the  watertank,  or  tender.  Iti  was 
lower  than  the  top  of  the  oil  tank,  so  fliat 
it  was  convenient  to  use  It  as  a  step  In  going 
up  and  down.  It  was  built  to  contain  tools 
used  the  engineer,  and,  In  order  to  turn 
wator  when  It  rained,  Its  covering  consiBt- 
ed  of  two  lids  which  formed  an  apex  over  the 
center  of  the  box  and  descended  very  gradu- 
ally to  the  eaves,  like  a  gently  sloping  gable 
roof.  Orease  and  ^rt  accumulated  on  the 
lids  from  several  causes,  vis.,  from  the  feet 
of  men  walking  over  th&a  with  oil  or  grease 
and  dirt  on  their  shoes,  from  the  oocarional 
Bidlllng  of  oil  in  filling  the  tank,  and  from 
the  escape  of  It  through  air  and  gas  vaits  or 
pipes  In  the  tank  and  the  settling  of  dust  or 
cinders  In  mnning,  and  It  is  asserted  that 
this  condition  was  the  cause  of  Alexander's 
foot  slipping.  All  the  witnesses  say  that 
the  boxes  were  like  those  used  on  oil  burn- 
ing engines  generally,  that  all  of  them  soon 
came  to  be  in  tlie  condition  described,  and 
that  there  was  nothing  unusual  in  this  re- 
spect in  the  one  on  which  Alexander  slipped. 
He  had  t>een  employed  In  the  railroad  serv- 
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ice  for  18  years,  had  been  car  Inspector  and 
repairer,  had  occasionally  supplied  engines 
with  oil  in  daylight,  and  had  been  regularly 
engaged  In  doing  that  Bervlce  at  night  six 
weeks  or  two  months.  On  account  of  the 
use  of  oil  as  fuel  for  the  engines,  it  with  dirt 
or  cinders  was  necessarily  on  and  about  other 
parts  of  engines  and  tanks  where  men  had  to 
pass,  and  the  evidence  shows  that  there  was 
nottilDg  peculiar  In  this  particular  In  the 
condltioii  of  the  top  of  the  Mx.  There  Is 
some  very  ind^nite  testimony  to  the  effect 
that  one  of  the  engineers  when  he  saw  fresh 
grease  on  the  box  would  wipe  It  off,  and  that 
at  EmUs,  the  next  division  point  south  of 
Sherman,  the  employ^  "sometime  wiped  off 
the  tool  boxes  and  all  the  top  of  the  tank." 
This  is  all  the  evidence  tending,  In  the  least, 
to  show  that  there  could  have  been  any  ex- 
pectation that  the  tops  of  the  boxes  were  to 
be  kept  free  of  oil  and  dirt  for  the  use  of  the 
employft.  The  wiping  soinetlmeB  done,  as 
shown  by  the  statement  r^erred  to,  erldeotly 
was  not  done  as  part  of  any  precantione 
adopted  for  any  an<Ai  pnrpofw.  On  the  con- 
trary»  the  witnesses,  wlQi  one  voice,  say 
that  the  condition  described  was  the  one  usual 
upon  this  and  all  other  such  oigin&s,  ttnd  It 
appears  that  the  boxes  were  walked  over  as 
th^  were,  not  only  by  those  oiling  engines  as 
was  deceased,  but  by  firemen  baring  occa- 
tAaa  to  go  on  the  tc^  of  the  tender. 

We  are  nnable  to  see  any  foundation  In. 
this  evidence. for  a  finding  of  n^llgmce; 
and.  If  there  was  no  negligence,  the  deceased 
sufCtted  from  one  of  the  risks  ordinarily  In- 
cident to  the  serrice.  N^Ugence  must  con- 
sist of  the  doing  of  something  wblcb  a  person 
of  ordinary  prudence  would  not  hare  done, 
or  the  omissicm  to  do  something  which  mcb 
person  would  have  done  nnder  like  drcnm- 
stanoes;  and  that  which  Is  relied  on  as 
constituting  negligence  must  appear  to  be 
audi  from  evidence  ofEered.  Was  the  mere 
keeping  of  the  box  In  such  a  position  for 
BQch  a  purpose  an  act  which  persons  of 
ordhiary  prudence  udng  sndi  etucintf  wonld 
not  have  done?  It  is  not  asserted  that  It 
vras.  On  the  contrary,  if  the  evldrace  is 
true,  they  all  did  It  Was  the  follure  to 
keep  from  It  the  grease  and  dirt  such  an 
omission?  The  evidence  without  contro- 
versy, shows  that  the  condition  exlsUng  in 
this  respect  was  the  usual  and  normal  one 
resulting  from  the  use  to  which  the  box  was 
put  There  vas  nothli^  In  it  differing  from 
that  of  such  things  customarily  furnished 
for  the  use  of  employes  In  the  i.itlroad  busi- 
ness. It  was  not  an  unusual  or  nneqiected 
condition  in  any  reiQ>eet,  nor  one  from  whidi 
the  empAoytt  looked  for  inotecUon  by  pre- 
cautions taken  the  employer.  When  the 
condition,  only  complained  of  after  the  event 
thus  conclusively  appears  to  have  been  so 
treated  by  employer  and  employes  engaged 
and  skilled  in  the  business,  differing  In  no 
respect  from  others  followlnig  the  same  busi- 


ness, bow  can  a  court  or  a  Jury  say  that 
there  was  a  failure  to  use  the  care  whicb 
persons  of  ordinary  prudence  would  devote 
to  that  subject?  How  can  any  conclusion  be 
sustained  but  that  the  conduct  of  the  busi- 
ness in  this  instance  was  as  It  Is  in  othersr 
and  that  those  engaged  in  it  so  regarded  It 
and  treated  the  risk  resultli^  as  one  of  the 
incidents  of  that  business? 

It  is  true  Uiat  this  court  has  never  adopted 
that  theory  of  the  duty  of  the  employer  to  his 
employes,  which  concedes  to  him  the  legal 
right  to  organize  and  conduct  his  business 
In  his  own  way,  however  regardless  it  may 
be  of  their  safety.  If  he  will  only  let  them 
know  of  the  dangers  to  which  he  exposes 
them  and  obtain  their  consent  to  incur  them. 
That  the  doctrines  of  assumed  risk  and  -con- 
tributory negligence  have  often  precluded 
them  from  complaining  does  not  entirely 
preclude  the  operation  of  tbe  principle  to 
which  this  court  has  always  adhered  that 
the  law  Imposes  on  employers  the  duty,  In 
planning  and  pursuing  their  businesses,  to 
exercise  ordinary  care  with  regard  to  the 
safety  of  the  employ^,  and  what  we  say  of 
the  facts  of  this  case  is  said  in  full  reco^ 
nition  of  that  prlndpla  But  what  is  the 
standard  by  which  the  question  whether  or 
not  that  care  has  been  exercised  Is  to  be 
determined  but  the  conduct  of  prudent  and 
careful  men  In  the  business  under  Investiga- 
tion? And  when  the  evidence  not  only  fails 
to  show  a  departure  ftvm  the  line  of  con- 
duct pursued  by  such  men,  but  shows  af- 
firmatively complete  conformity  to  it.  how 
can  the  conclusion  of  negligence  he  drawn? 
Whatever  the  e:qierlence  of  Jurors  may 
enable  them  to  know  of  affairs  of  some  kinds, 
it  is  certainly  not  true  that  they  can  be  held 
to  know  how  sndi  a  business  as  that  here  tn 
question  should  be  conducted  better  than  all 
the  employers  and  emph^te  engaged  in  it, 
With  only  such  evidence  in  the  case,  no  issue 
Is  presented  for  a  Jury  to  pass  upon.  The 
contention  for  the  plaintiff  seems  to  be  that 
the  top  of  the  box  should  have  been  kept 
clevL  The  statemoit  made  shows  that  there 
was  no  practice  of  doing  so  and  that  no  tme 
expected  it  to  be  done.  Bow,  then.  Is  It  to 
be  inferred  that  prudence'  required  that  it 
be  done  In  the  proper  manag^ent  of  the 
butiness?  What  efCorts  would  have  been 
adequate  to  tiie  end,  and  could  they  have 
ki^t  the  box  in  a  safn  ccmdltion  than  wonld 
result  from  Its  being  let  alone?  Ttoo  evidence 
furnishes  no  ot^er  answer  than  tlutt  found 
in  the  settied  practice  of  all  concerned. 

The  case  is  very  different  from  those  in 
^Ich  the  prevalence  ol  a  negligent  habit  or 
custom  among  some  employers  Is  invoked 
as  a  defense  when  it  has  caused  bijury.  In 
such  cases  evidence  Is  furnished  from  whldi 
that  whldi  was  done  may  be  pronounced  to 
lave  been  negligence,  and  it  is  tiierefore 
held  that  the  constant  d(Aag  of  it  is  no  Justi- 
fication.  Here  the  very  test  of  negligence 
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when  ai>plled  to  the  evidence,  can  remit  In 
no  conclusion  of  fts  existence. 

Onr  former  opinion  on  certified  qneetlon, 
which  was  thought  by  the  Court  of  CItII 
Appeals  to  control  Its  Judgment,  w&s  not  ad- 
dressed to  the  question  of  negligence  on  the 
part  of  the  defendant,  but  to  that  as  to  the 
assumption  by  the  deceased  of  a  risk  as- 
sumed to  have  resulted  from  his  employer's 
negligence.  Of  course,  a  question  as  to  the 
araumptlon  of  a  risk  growing  oat  of  the  de- 
fendant's ne^lgence  could  not  arise  until 
there  was  erldence  of  such  negligence.  The 
manner  of  certifying  the  question  Implied 
that  the  Court  of  CItII  Appeals  had  found 
that  thei^  was  such  eTld^ce,  and  this  court 
could  only  treat  the  case  on  tbat  assumption. 
The  entire  record  Is  now  before  us,  and  the 
statement  of  facts  can  be  examined  for  the 
purpose  of  seeing  whether  or  not  the  evi- 
dence fnralBhes  any  foundation  in  law  for 
the  recovery,  and  finding  that  it  does  not, 
we  must  reverse  the  Judgment. 

Benrersed  and  rendered. 


WILLIAMSBURG  CITY  FIRE  INS.  CO.  v. 
WEEKS  DRUG  CO. 
(Sapreme  Court  of  Texas.    Dec.  7,  1910.) 
I:vsuBAncE  (S  334*)  — FoBmTDBS— Incbbabb 

OF  HAZA.BD. 

A  fire  policy,  onder  its  provision  that  it, 
"unlcBS  otherwise  provided  by  agreement  here- 
on or  added  hereto,"  eiiall  be  void,  if,  etc.,  fol- 
lowing which  is  a  specificatioD  of  the  varioas 
states  of  fact,  the  existence  of  any  one  of  which 
is  to  avoid  the  policy,  among  them,  "if  the 
basard  be  increased  by  any  means  within  the 
control  01  knowledge  of  the  insured,"  Ib  not 
avoided  by  the  fact  that,  an. unknown  person 
having,  after  the  Isanance  of  the  policy,  attempt- 
ed to  bnm  the  property,  Insured,  having  at 
most  a  mere  surmise  that  the  attempt  might  be 
repeated,  did  not  inform  the  insurer  thereof,  or 
do  anything  to  prevent  its  repetition :  the  risk 
intended  to  avoid  the  policy  beinR  one  the  means 
of  creating  which  is  to  be  within  the  control 
or  knowledge  of  insured,  and  among  the  risks 
against  which  it  ia  the  purpose  of  insa ranee  to 
gnard  insured  being  Incradiariam  and  mere  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Insutanee, 
Dec.  Dig.  I  834.*3 

Certified  Question  from  Coart  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District 

Action  by  the  Weeks  Drug  Company 
against  the  Williamsburg  City  Fire  Insur- 
ance Company.  From  a  Judgment  for  plain- 
tiff, defendant  appealed  to  the  Court  of  Civil 
Appeals,  which  certifies  a  question.  Ques- 
tion answered  In  the  negative. 

June  C.  Harris,  Wm.  Thompson,  and  Q.  S. 
Wright,  for  appelant  King  &  Strong^  and 
S.  W.  Blonnt,  tor  apptilee. 


WIUJAMS,  J.  The  following  Is  a  cer- 
tificate sent  up  by  the  Court  of  Civil  Ap- 
peals for  the  First  district: 

"In  the  above-styled  cause  pending  in  this 

■FerotiMr 


court  on  appeal  from  a  judgment  of  the 
district  court  of  Nacogdoches  county,  the 
appellee  sued  tiie  appellant  upon  a  policy  of 
fire  Insurance  Issued  by  It  upon  a  stock  of 
drugs  and  upon  the  furniture  and  fixtures 
In  appellee's  drug  store  situated  in  the  city 
of  Nacogdoches.  The  property  covered  by 
the  insurance  was  destroyed  by  fire  on  tbe 
3d  day  of  January,  1908.  It  Is  admitted  that 
this  flre  by  which  the  insured  property  was 
destroyed  was  the  work  of  an  anknown  in- 
cendiary. The  tmdlsputed  evidence  shows 
tbat  on  Decemb^  80th  next  preceding  the 
date  of  said  flre  an  unsuccessfnl  attempt 
was  made  by  an  nnknown  incendiary  to  set 
fire  to  the  building  in  whldi  the  insured 
property  was  situated.  Tills  attempt  to  set 
flre  to  said  building  was  made  known  to  the 
president  of  ai^ellee  company  on  Uie  night 
it  occarred  and  in  a  tew  mlontefl  after  it 
was  discovered.  Appellee  did  not  inform  ap- 
pellant of  this  attnnpt  to  set  flre  to  the 
building  and  did  nothing  to  prevent  its  repe- 
tition. The  polley  of  Insurance  contains  the 
following  provision:  This  entire  policy  shall 
be  void  if  the  hasard  be  Increased  by  any 
means  within  Oie  control  or  knowledge  of 
the  insured.' 

"This  court  is  of  cqpfinlon  that,  nnder  this 
proTlBlon  of  the  policy  and  the  undisputed 
evidence  in  the  case,  whlcai  estahllahes  the 
facts  before  stated,  the  policy  sued  on  was 
void  at  the  time  the  loss  occurred  and  ap- 
pellee cannot  recover  thereon. 

"In  a  suit  by  appellee  against  the  Scottish 
Union  &  National  Insurance  Company  for  a 
loss  growing  out  of  this  fire  and  upon  a  pol- 
icy which  contains  a  provision  Identical  with 
that  above  quoted  from  the  policy  sued  on  In 
this  case,  the  Court  of  Civil  Appeals  for  the 
Fourth  district,  In  an  opinion  reported  in 
118  S.  W.,  page  1087,  holds  that  the  question 
of  whether  the  previous  attempt  to  bum  the 
building,  which  was  known  to  appellee,  was 
such  an  Increase  In  the  hazard  as  would  ren* 
der  the  policy  void  under  the  provision  be- 
fore quoted,  was  a  question  of  fact  for  the 
Jury.  Being  unable  to  agree  with  that 
learned  court  In  this  conclusion,  under  the 
provisions  of  the  statute  of  1809,  we  respect* 
fully  certify  this  conflict  in  opinion  for  your 
determination. 

"The  quration  certified  is:  Under  the 
facts  stated,  should  this  court  hold,  as  a 
matter-of  law.  that  the  policy  sued  on  was 
void?" 

To  an  amended  certificate  a  copy  of  the 
policy  Is  attached,  which  need  not  be  fur- 
ther referred  to  than  la  done  In  the  course 
of  the  opinion. 

'  In  our  opinion,  the  facts  stated  do  not 
show  an  increase  in  the  hazard  by  means 
within  the  control  or  knowledge  of  the  in- 
sured, in  the  sense  of  the  provision  qnoted. 
The  language  used  has  often  been  construed, 
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but  ner^,  so  fu  as  ve  have  found,  with, 
reforwice  to  a  risk  anch  as  that  liere  In 
question.  It  Is  well  aettled  that  it  does  not 
operate  so  as  to  derive  the  Insured  of  the 
benefits  of  the  Insurance  because  of  mere  neg- 
ligence on  his  part  It  has  been  said  that 
it  refers  to  "some  permanent  change  pur- 
posely undertaken  in  the  structure,  use  or 
occupation  of  the  premises."  Lowell,  Jus- 
tice, In  Albion  Lead  Works  t.  WlUlamsburg 
City  Fire  Insurance  Co.  (C.  O.)  2  Fed.  486. 
Again  In  State  Insurance  Co.  v.  Taylor,  14 
Cola  506^  24  Pac.  336,  20  Am.  St  Rep.  287, 
it  Is  said:  '*Thls  (provision)  shonld  be  con- 
strued as  only  applying  to  the  Insured  prem- 
ises, or  to  property  under  the  control  of  the 
insured.  There  la  nothing  in  the  language 
used  'which  would  extend  it  to  the  property 
not  nnder  his  control,  and  the  acts  of  others, 
and  hold  blm  responsible  for  the  acts  of  his 
neighbors  or  of  contiguous  owners,  and  re- 
quire him  to  keep  informed  as  to  the  manner 
in  which  other  persons  in  the  neighborhood 
used  their  property,  or  to  communicate  the 
facts  to  the  Insurer.  The  contract  of  insur- 
ance being  mutual,  good  faith  should  require 
that  he  give  Information  of  any  fact  or 
act  of  his  own,  or  with  his  consent  on  the 
property  insured,  or  adjoining  and  under 
bfs  control,  whereby  the  risk  was  Increased. 
Further  than  this  lie  oonld  not  be  expected 
to  go." 

In  Collins  T.  Assurance  Corp.,  165  Pa. 
305,  30  Atl.  926,  this  language  was  used: 
"Obvlonsly,  it  (the  provision)  was  Intended 
to  protect  the  property  during  the  life  of  the 
policy  from  Are,  by  change  In  structure, 
methods  of  heating,  addition  of  new  out- 
buildings on  the  premises,  and  like  means 
within  her  knowledge  and  control,  as  owner, 
whereby  the  hazard  might  be  increased." 

In  Angler  v.  Western  Assurance  Co.,  10 
S.  D.  87,  71  N.  W.  703,  (56  Am.  St  Rep.  688, 
the  meaning  of  the  provision  Is  thus  stated: 
"The  term  'Increase  of  hazard'  denotes  an 
alteration  or  change  in  the  situation  or  con- 
dition of  the  property  Insured  whldi  tends 
to  Increase  the  risk.  These  words  Imply 
something  of  duration,  and  a  casual  change 
of  a  temporary  character  would  not  ordi- 
narily render  the  policy  void,  under  the  stip- 
ulations therein  contained." 

In  Loud  V.  Cltlz^'  Insurance  Co.,  2  Gray 
(Mass.)  221,  the  Insured  allowed  some  sailors 
to  take  shelter  in  the  house  covered  by  the 
policy  In  which  was  a  stove  with  a  defective 
funnel.  The  sailors,  contrary  to  his  Instruc- 
tions, made  a  fire  In  the  stove,  which  caused 
the  destruction  of  the  building,  and  the  ques- 
tion was  whethM*  or  not  this  was  a  breach 
of  the  condition  thus  expressed:  "Whenever 
the  circumstances  disclosed  In  any  applica- 
tion shall  beoHue  so  changed  as  to  increase 
the  risk,  the  policy  thereon  shall  be  void." 
Hetcalf,  Justice,  thas  decided  the  question: 
"If  the  plaintiffs  bad  used  the  stove  on  the 
night  of  the  fire,  or  bad  authorized  the  use 


of  It  which  was  then  made  by  the  erev  of 
the  Statira,  the  defaidants  would  not  have 
been  liable  ftnr  the  loss.  But  the  plaintiffs 
did  not  authorize  the  use  of  fire  In  the  stove. 
On  the  contrary,  they  forbade  the  use  of  flre 
In  the  room  In  any  way.  The  Tlolatioa  of 
that  injunction,  by  the  seamen,  does  not  fur- 
nlsh  a  defense  against  the  plalndfb'  dalm. 
It  was  a  wrong^  act  of  third  persona,  for 
the  consequmces  of  whldi  i3i»  defoidants 
are  liaUe,  in  the  same  mannw  and  to  the 
same  extent,  as  If  those  pwsons  had  unlaw- 
fully brokrai  Into  the  countlngroom,  and 
burned  the  building  t^r  kindling  a  flre  on  the 
floor.  The  plalntlfTs  were  under  no  obliga- 
tion, legal  or  moral,  to  keep  their*  stove  se- 
cure against  flre  that  might  be  kindled  in  it 
by  trespassers  and  burglars,  nor  against  for^ 
bidden  acts  of  persons,  *wet  and  cold.*  whom 
they  admitted  to  the  room  as  a  shelter." 

For  further  citations  of  caste  in  which 
Uie  meaning  and  purpose  of  the  provisions 
are  stated,  Mr.  Freeman's  note  to  the  last 
cited  case  (66  Am.  St  Rep.  691  et  seq.)  may 
be  consulted. 

*None  of  these  cases  Involved  facts  like 
those  before  us;  but  the  quotations  show 
that  the  courts  have  outlined  the  scope  of 
the  forfeiture  clause  under  consideration  in 
sucli  way  as  to  exclude  from  it  risks  such 
as  arise  merely  from  the  acts  or  purposes  of 
Incendiaries.  Of  course,  It  would  not  be  con- 
tended that  one  attempt  of  a  tiilrd  person  to 
bum  the  property,  unanticipated  by  the  own- 
er, would  of  Itself  render  the  policy  void. 
Such  an  act  would  not  be  either  within  the 
control  or  the  knowledge  of  the  owner. 
Does  a  mere  surmise  that  the  attempt  may 
be  repeated,  coupled  with  failure  to  take 
adequate  measures  to  prevent  It  and  to  noti- 
fy the  Insurer,  have  such  effect?  We  an- 
swer, "No,"  because  the  increase  of  hazard 
must  be  by  means  within  the  control  or 
knowledge  of  the  insured.  He  has  neither 
such  control  over  the  actions  of  another,  nor 
such  knowledge  of  his  purposes,  as  Is  con- 
templated. His  failure  to  adopt  preventive 
measures  may  be  negligence,  but  that  is  not 
a  cause  of  forfeiture.  The  truth  Is  this  lan- 
guage, as  is  said  In  the  decisions.  Is  usel 
with  reference  to  the  doings  of  the  Insured 
himself  or  to  those  of  servants,  agents,  etc., 
over  whose  actions  he  has  the  right  and 
power  to  exercise  control.  This  Is  brought 
Into  clearer  light  by  considering  the  entire 
paragraph  of  the  policy  In  which  the  clauf^e 
relied  on  appears.  It  runs  thus:  "This  en- 
tire policy,  unless  otherwise'  provided  by 
agreement  Indorsed  hereon  or  added  hereto, 
shall  be  void.  If,"  etc.  This  Is  followed  by 
the  specification  of  the  various  states  of 
fact  the  existence  of  any  one  of  which  Is  to 
avoid  the  policy,  including  that  stated  In  the 
certificate;  Elach  of  them  Is  of  such  a  char- 
acter that  it  most  arise  from  the  action,  per- 
mission, or  allowance  of  the  own»,  and  that 
be  may  elthw  control  or  give  notice  of  It 
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and  obtalit  the  sgreement  menttoned,  unless 
the  "Increased  hazard"  is  to  be  considered 
as  InCIadlng  risks  of  a  different  nature  In 
that  respect  It  on^ht  not  ao  to  be  r^aided. 
because  with  refer^ce  to  the  kind  of  risks 
Intended  the  language  expresses  that  which 
appears  from  the  very  natures  of  a]>  the  oth- 
ers mentioned,  that  it  must  be  one  the 
means  of  creating  which  is  to  be  within  the 
control  or  knowledge  of  the  Insured,  The 
words  In  the  beginning  of  the  paragraph  as- 
sume all  this  when  they  allow  the  effect 
which  Is  otherwise  to  follow,  from  the  exist- 
ence of  the  forbidden  changes,  to  be  obvi- 
ated by  agreement  Plainly  this  has  no  ref- 
erence to  a  willful  burning  of  the  proper^. 
That  is  one  of  the  risks  against  which  It  is 
the  purpose  of  the  insurance  to  protect  the 
losnred,  which  Is  true  also  of  risks  to  arise 
from  mere  negligence,  and  It  ought  not  to 
be  Implied  that  a  provision  of  this  kind  was 
Intended  to  defeat  that  purpose. 

The  appellant's  counsel  rely  on  a  lionlsi- 
ana  and  a  Michigan  case.  The  former  holds 
that  an  Insnrance  company  may  deftet  a 
policy  obtained  1^  tiie  inmred  because  of 
preriDDB  att«nptB  to  bnm  the  property 
vliidb,  alfhot^h  he  expected  them  to  be  re- 
peated, he  concealed  from  the  company.  The 
latter  holds  that  the  failure  oi  the  insured 
to  dlsdose  like  attempts,  when  asked  about 
them  when  making  his  qtpllcationi  will  have 
like  effect  Waldoi  t.  Iioulsiana  Ins.  Co., 
12  La.  134.  82  Am.  Dec  116;  North  Am. 
Ins.  Co.  T.  Throop,  22  Hicb.  146,  7  Am.  Rep. 
638.  Those  cases  are  very  different  from 
this.  In  them  tiie  policies  were  avoided  for 
frand  In  obtaining  ihem,  a  well-recognlzed 
defense  to  actions  nptm  contracts,  while  here 
the  effort  Is  to  avoid  a  contract  fairly  and 
honestly  obtained  because  of  the  subsequent 
felonious  conduct  of  another  coupled  with 
Inaction  of  the  insured  in  a  matter  in  which 
the  policy  did  not  require  action,  which  at 
Its  strongest  amounted  to  nothing  more  than 
negligence  or  a  want  of  good  Jndgm^t  We 
say  that  the  policy  did  not  require  action 
on  Ills  part  becatise  the  forfeiture  is  to  take 
place  'whenevw  the  increased  risk  arises, 
and  this  rffect  cannot  be  prevented  by  giving 
notice  and  by  diligence  in  guarding  the 
property,  but  mly  by  an  agre^nent  which, 
of  coursev  could  never  be  obtained  with 
refermee  to  sndi  a  condition  of  things  as 
ttiat  here  In  question.  So  that  the  conten- 
tion comes  to  this:  That  the  policy  was 
avoided  by  the  attempt  of  another  to  do 
that  against  which  it  was  Intended  to  give 
protection  because  the  Insured  did  not  keep 
a  'watch  and  give  a  notice  not  required  by 
the  omtract.  TbB  fact  that  there  are  no 
auch  requirements  makes  It  evident  to  us 
that  such  risks  were  not  included  in  the  pro- 
vision discussed. 

We  answer  the  question  in  the  negative. 


FEI/rS  et  aL  v.  BELL  GOUNTT. 
(Snpreme  Court  of  Texas.    Dec.  7,  191(M 

1.  BxBormoN  (8  228*)— Codntt  Judgb— Pub- 

OHASBB  AT  SHCBIPf's  -SaXE. 

A  county  judge,  being  a  member  of  the  com- 
mlssionen'  court,  could  not  by  purdiasing  land 
sold  at  a  sheriff's. sale  under  a  judgment  in  fa- 
vor of  the  county  acquire  title  thereto  as 
against  the  county,  so  that  his  purchase  of  it 
gave  him  merely  the  legal  title  subject  to  an  op- 
tioD  in  the  county  to  claim  the  benefit  of  the 
pnrcbase  and  take  the  land,  or  to  receive  from 
him  the  purchase  price. 

[Bd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  942;  Dec.  Dig.  |  22&*] 

2.  Couirme  {|  110*Wni>a»- Pubchaseb  at 
Ssmrr'B  Salb— Patuent  to  Countt. 

Where  a  county  judge,  by  purchasing  prop- 
erty at  a  sheiiiTs  sale,  was  accountable  to  the 
coun^  for  the  purchase  price,  the  county's  cied- 
idnc  itself  on  a  debt  owing  him  to  the  extent 
of  the  purchase  bad  the  same  effect  as  If  the 
money  was  paid  by  him. 

[Ed.  Note.^For  other  cases,  see  Counties, 
Dec  Dig.  I  110.»] 

3.  CouNTiu  a  110*)— Sals  or  Pbopebtt— 
Vauditt. 

Where,  after  a  county  judge  had  purchased 
property  at  the  sheriff's  sale,  the  commissi  oaers' 
court,  which  had  jurisdiction  over  the  financial 
affairs  of  the  county,  adju8t«l  the  matter  by 
permitting  the  judge  to  pay  the  county  the  var- 
cbase  price  by  giving  the  county  credit  for  it  on 
a  debt  owing  him,  the  settlemoit  was  a  valid 
one,  and  was  not  contrary  to  the  statute  pre- 
scribing the  manner  in  which  land  shall  be  sold 
by  a  coon^. 

[Va.  Note.— For  other  cases,  see  Counties. 
Dec.  Dig.  §  110*] 

4.  Counties  (|  110*)— Shbbiff's  Sale— Pub- 
chase  BT  Counrr  Judoe— Uecovert. 

The  county  judge,  under  the  direction  of 
the  commissioners'  court  directed  the  sheriff  to 
sell  certain  property.  The  judge  then  sought  to 
get  purchasers  for  the  property,  and,  on  fail- 
ing to  do  so,  purchased  it  m  his  own  name  in 
the  interest  of  the  county  without  having  been 
so  instructed  by  the  commissioners'  court.  He 
then,  acting  with  all  fairness  and  honesty,  re- 
ported what  he  had  done  to  the  commissioners* 
court  and  offered  to  convey  the  property  to  the 
county,  which  they  refused  to  accept,  but  in- 
stead accepted  the  purchase  price.  Beld  that, 
after  four  years  of  silence,  and  after  the  judge 
had  sold  a  portion  of  the  land  and  had  made 
improvements  upon  the  remainder,  the  county 
could  not  recover  the  property  without  restoring 
the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  Vm,*l 

Error  to  Court  of  Civil  Appeals  of  Third 
Siq)reme  Judicial  District 

Action  by  Bell  County  against  O.  M.  Felts 
and  others.  From  the  Judgment  of  the  Court 
of  Civil  Appmls  reversing  a  Judgment  for 
defendants  (120  8.  W.  1066),  they  bring  er- 
ror. Judgment  of  the  Ooart  of  Civil  Appeals 
reversed,  and  the  Judgment  of  the  District 
Court  affirmed. 

See^  also,  122  S.  W.  260. 

John  B.  Durrett  and  A.  M.  Montelth,  for 
plaintiffs  in  error.  W.  S.  Banks,  for  defend- 
ant in  error. 
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BROWN,  J.  Bell  county  recovered  In  the 
district  court  of  tbat  county  a  judgment 
against  W.  T.  Mi^arland  for  $2,622,  with 
a  foreclosure  of  a  mortgage  lien  upon  the 
land  In  controversy  in  this  suit  Sam  Sparks 
was  the  sheriff  of  the  connty,  and  G.  M. 
Felts  was  the  county  judge.  The  commis- 
sioners' court  directed  Felts  to  cause  an  or- 
der of  sale  to  he  Issued  upon  the  Judgment 
and  to  have  the  land  sold  thereunder,  but 
the  court  did  not  authorize  him  to  buy  It 
for  the  county.  Felts  procured  the  order  of 
sale  and  caused  It  to  be  delivered  to  Sam 
Sparks,  the  sheriff,  who  advertised  the  land 
and  sold  It  In  conformity  to  law  on  the  7th 
day  of  April,  1003.  Felts  bought  the  land 
at  Bald  sale  for  $330,  paying  $14.80  as  costs, 
and  caused  the  remainder,  $315.16,  to  be 
credited  on  the  order  of  sale,  which  was  re- 
turned to  the  court  and  a  deed  was  made 
by  Sparks  to  Felts  for  the  land.  Within  a 
short  time  after  this  sale  was  made,  the 
commissioners'  court  was  in  fiesslon,  and 
Felts  reported  to  that  court  what  he  had 
done  with  reference  to  the  sale  and  purchase 
of  the  land  and  offered  to  convey  the  land 
to  the  county  If  they  desired  that  he  do  so; 
but  the  commissioners'  court  refused  to  re- 
ceive the  land,  and  It  was  agreed  that  the 
pnrdiase  price  of  the  land,  paid  by  Felts, 
should  be  credited  on  an  amount  which  the 
county  was  then  indebted  to  Felts,  it  being 
a  sum  considerably  more  than  the  sum  paid 
for  the  McFarland  land.  Subsequently,  the 
commissioners*  court  made  an  order  entered 
upon  the  minutes  of  the  court  by  which  they 
made  a  settlement  with  Felts  and  received 
credit  npon  their  indebtedness  to  him  of  the 
$316.15  whi(^  had  been  paid  for  the  land. 
No  demand  was  made  of  Felts  for  the  land, 
nor  any  Intimation  by  the  commissioners' 
court  that  they  desired  tbat  he  should  con- 
vey it  to  the  county  at  any  time  until  this 
suit  was  instituted,  within  a  few  weeks  aft- 
er  the  commissioners'  court  had  declined  to 
accent  a  conveyance  of  the  land,  Felts  went 
into  possession  of  it,  sold  a  part  of  It  to 
other  defendants,  and  all  of  the  land  has 
been  occupied  from  that  time  until  the  In- 
stitution of  this  suit  <Hi  the  8th  day  of  May, 
1907.  It  was  agreed  between  the  parties  that 
W.  Y.  McFarland  held  a  perfect  title  from 
and  under  the  state,  and  Felts  and  those 
claiming  under  him  held  possession  of  the 
land,  daiming  It  under  the  judgment  of  Bell 
county  against  W.  Y.  McFarland  and  the 
deed  from  Sam  Sparks,  as  sheriff,  to  Felts, 
In  pursuance  of  the  sale  aforesaid.  The  pos- 
session of  Felts  and  those  who  claimed  un- 
der him  was  continuous  from  the  time  they 
took  possession  until  the  trial. 

There  Is  no  conflict  In  the  evidence  In  this 
case,  and  the  one  question  which  presents 
itself  for  consideration  Is:  Does  the  evi- 
dence show  any  right  of  action  In  favor  of 
Bell  county  against  either  of  the  defendants? 
It  Is  a  clear  proposition  of  law  that  Judge 
Felta,  being  a  member  of  the  oommisaloners* 


court  of  Bell  connty  which  had  full  charge 
of  the  finances  of  the  county,  could  pot  by 
purchasing  the  land  In  question  at  the  sale 
made  by  the  sheriff  at  his  instance  acquire 
a  title  thereto  as  against  the  connty.  The 
purchase  vested  In  Felts  the  legal  title  to 
the  land  with  an  option  in  the  connty  to 
claim  the  benefit  of  the  purchase  and  take 
the  land  or  to  receive  from  Felts  the  pro- 
ceeds of  the  sale,  the  amount  of  his  bid.  1& 
Am.  &  Eng.  Ency.  Law,  p.  1197,  note  1 ; 
Case  T.  Carroll,  35  N.  Y.  885 ;  James  v.  Jamea^ 
65  Ala.  525. 

The  evidence  shows  that  the  county  de- 
clined to  accept  a  conveyance  from  Felts,  but 
elected  to  receive  from  him  the  price  of  the 
land  which  he  paid  In  settlement  by  which 
the  county  got  credit  on  a  debt  due  to  Felts 
for  the  sum  bid  for  the  land.  A  credit  on  the 
county's  debt  was  a  payment  and  had  the 
same  effect  as  If  the  mon^  had  been  paid  1^ 
Felts. 

The  honorable  Court  of  Civil  Appeals  pro- 
ceeded upon  the  assumption  that,  when  Felts 
bought  the  land  and  took  the  deed  In  his  own 
name,  the  legal  title  vested  In  the  county  at 
once,  and  npon  that  theory  that  court  held 
that  the  transaction  between  Felts  and  the 
county,  by  whlc^  the  settlement  was  made,, 
was  a  sale  of  land  from  tiie  county  to  Felts, 
therefore,  contrary  to  the  statute  which  pre- 
scribes the  manner  of  selling  land  by  a  coun- 
ty. From  what  we  have  stated,  it  will  be 
seen  that  this  view  of  the  case  Is  not  sus- 
tained by  this  court,  and  the  conclusion  that 
the  Court  of  Civil  Appeals  reached,  that  the 
settlement  between  Felts  and  the  connty  was 
void,  is  erroneous.  The  commissioners*  court 
had  jurisdiction  over  the  financial  affairs  of 
the  county  and  had  the  authority  to  make 
an  adjustment  between  It  and  any  person 
where  there  were  mutual  claims;  It  Is  the 
same  thing  as  if  Felts  had  paid  the  amount 
of  his  bid  to  Bell  county  and  the  county  had 
then  paid  the  same  money  to  Felts.  We 
therefore  hold  that  the  settlement  made  be- 
tween Bell  county  and  Felts  was  valid  and 
binding  upon  the  connty.  It  is  not  sought 
in  this  action  to  set  the  settlement  aside,  nor 
is  there  any  evidence  to  justify  such  action. 

No  witness  disputed  the  evidence  given  by 
Felts  upon  the  stand  as  to  the  transaction, 
we  therefore  assume  that  it  was  true,  and. 
If  true.  It  lOiows  dearly  that  be  acted  fairly 
and  opraly  with  the  county,  asking  In  the 
first  idace  authority  to  bid  for  the  county, 
which,  being  refused,  he  went  beyond  what 
was  required  of  him  by  the  law,  but  was 
suggested  by  fairness  and  honesty,  and  en<^ 
deavored  to  get  others  to  purchase  the  land, 
but,  failing  to  do  so,  Felts  bid  for  the  land, 
taking  the  deed  in  hiM  name  in  the  Interest 
of  the  county.  What  more  could  a  man  who 
was  tnt«it  upon  doing  right  have  done  than 
to  promptly  offer  to  convey  the  land  to  the 
county,  whereby  It  would  have  received  the 
full  benefit  of  the  transaction.  The  county 
having  refused  to  accept  the  title  to  the- 
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land,  tbien  wu  nothing  for  Felts  to  dp  but 
to  keep  It  and  settle  wltb  Bell  county  for  tbe 
porduse  price,  which  had  been  credited  up- 
on thK  order  of  sale,  and  this  he  did  by  cred- 
ItlDS  tbe  fall  amount  of  the  bid  less  the 
cost  upon  his  ^bt  against  the  county.  The 
county  bad  the  option  to  take  the  land  or 
to  require  Felts  to  pay  tbe  sum  he  bad  bid 
which  was  credited  on  the  Jadgment  It 
cbose  the  latter  altematlTO.  After  four  years 
of  sllraice  upon  the  subject,  and  when  Felts 
bad  sold  a  portion  of  the  land  and  had  made 
Improrements  opon  the  remainder,  it  Is  now 
sought  to  recover  the  land  Itself  without  of- 
fering to  restore  to  bim  tbe  money  which  he 
paid  for  It  and  which  the  county  received. 
We  have  seen  no  case  in  which  any  court  has 
sastalued  sudi  a  glaring  Injustice  and  wrong 
aa  this  would  perpetrate  upon  one  who  by 
tbe  undisputed  evidence  seems  to  have  been 
lumest  and  faithful  in  this  transaction.  All 
ofllovB  diould  be  held  to  a  strict  acconnta- 
Mll^  for  the  tmst  r^rased  bk  them,  but  Uiey 
sboold  at  the  same  time  be  protected  when 
they  have  folthfnUy  and  honestly  dlsdiarged 
tbelr  duties  as  each. 

Holdlnft  as  we  do,  that  the  evldmce  shows 
no  right  in  Bell  county  to  recover,  it  is  un- 
necessary to  discnsB  the  question  of  limita- 
tion or  other  anestlons  discussed  by  tbe  Ckmrt 
of  dvil  AKteals. 

It  Is  ordered  that  the  Judgment  of  tbe 
Court  of  <HtU  Appeals  be  reversed,  and  that 
the  Judgment  at  the  district  court  be  af- 
firmed. 


COX  V.  STATB. 
{Court  of  Criminal  Appeals  of  Texas.   Nov.  9, 
1910.   Rehearing  Denied  Dec.  7,  1910.) 

1.  CannNAi.  Law  (|  1091*)— AppkaIi— Bxu.  of 
Exceptions. 

While  a  bin  of  exceptions  may  be  Included 
in  a  statement  of  facts,  it  must  clearly  show 
the  matter  sought  to  be  presented  and  its  con- 
nection. 

[Ed.  Note. — For  other  cases,  see  CiudIdsI 
Law,  Dec  Dig.  {  1091.*] 

2.  GannNAZi  Law  (I  452*)— WitNEBaES— Com- 

PKTENOV. 

A  pbysidan  who  was  not  familiar  with 
accused,  having  only  seen  blm  two  or  three 
times,  and  who  had  never  noticed  aoytbing 
wrong  with  him  except  on  one  occasion,  when 
accused  seemed  to  have  been  greatly  excited, 
was  crying  and  complained  that  deceased  bad 
ananlted  him  a  few  momenta  before,'  was  not 
competNit  to  testify  as  to  acemsed's  sanity  <w 
ioaanity. 

[S!d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  U  1003-1095 ;  Dec.  Dig.  |  452.*] 

a  HoKUSra    (I  840*)  — APFBAI.  — HAaHLBSS 

Ebbob. 

Where  accnsed.  who  shot  and  killed  de- 
ceased 15  or.  20  mlDUtes  after  a  personal  en- 
counter between  them,  was  only  convicted  of 
manslaa^ter,  an  instrnction  that,  if  there  was 
not  sufficient  cooling  time,  tbe  homicide  would 


be  reduced  from  murder  to  manslaughter,  was 

not  materially  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  ||  715-720 ;  Dec.  Dig.  {  34a*] 

4.  Cbiuinai.  Law  (|  761*)— InsnaonoiTB— 

Weight  or  EvroENca, 

An  instruction  that  mere  weakness  of  mind 
Is  no  defense  to  crime,  provided  accused  has 
snfficleot  reason  to  know  tbe  quality  of  the  act 
charged  aeafnst  him.  and  knew  the  difference 
between  the  right  and  wrong  thereof,  was  not 
on  the  weight  of  evidence^  as  assuming  that 
accused  was  weak-minded. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  1764-1764;  Dec:  Dig.  I 
701.*] 

Appeal  from  District  Court,  EIIIb  Ctounty ; 
F.  L.  Hawkins,  Judge. 

M.  8.  Cox  was  convicted  of  manslaogbter, 
and  appeals.  Affirmed. 

Supple  &  Harding,  John  H.  Sharp,  and  W. 
P.  Hanpock,  for  appellant  John  A.  Mobleyi 
ABst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  manslaughter;  bis  punishment  being 
assessed  at  Ave  years  in  the  penitentiary. 

1.  Appellant's  -first  complaint  is  that  the 
court  erred  In  not  admitting  the  testimony 
of  Dr.  Spivey  as  to  bis  opinion  of  the  mental 
responsiblll^  of  appellant,  and  refers  us  to 
page  22  of  the  statement  of  facts  for  his  bill 
of  exceptions.  Referring  to  the  statement 
of  facts  which  is  at  the  close  of  Dr.  Splvey's 
testimony,  we  find  this  language:  "Tbe  court 
sustained  the  objection  of  the  state  to  de- 
fendant's, counsel  asking  the  witness  whether 
or  not.  In  bis  opinion,  from  his  observation 
of  blm  (defendant),  his  conduct,  and  his  ac- 
tions at  that  time,  he  was  sane  or  Insane, 
on  the  authority  of  Wells  v.  State  [50  Tex.  Cr. 
R.  490]  98  S.  W.  851,  and  Williams  v.  State, 
39  S.  W.  687."  The  latter  case  will  also  be 
found  reported  In  37  Tex.  Cr.  R.  348.  Just 
what  part  of  Dr.  Splvey's  testimony  appel- 
lant relied  upon  as  a  predicate  for  bis  opin- 
ion that  he  (appellant)  was  Insane  is  not 
shown.  In  one  part  of  the  testimony  Splvey 
stated  appellant  was  acting  like  a  maniac. 
On  objection  of  the  state  this  was  excluded. 
Following  this  on  tbe  same  page,  further 
testifying,  Splvey  stated  that  appellant  was 
acting  like  a  maniac.  This  went  before  the 
Jury  without  objection,  so  far  as  tbe  state- 
ment of  fat^ts  is  concwned.  While  a  bill  of 
exceptions  may  be  Included  In  a  statement 
of  facts,  yet  it  must  be  put  in  such  form 
that  the  court  will  i^adlly  see  tbe  matter 
sought  to  be  presented  and  Its  connection. 
The  conrt  will  not  look  through  tbe  entire 
statement  of  a  witness  in  order  to  find  mat- 
ters, where  It  Is  contended  same  ought  to 
have  been  admitted  or  rejected;  but,  even 
if  we  should  do  so,  we  are  of  opinion  the 
court's  ruling  was  not  error.  Splvey  was 
not  familiar  with  appellant,  had  only  seen 
him  two  or  three  times,  and  bad  never  no- 
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tlced  anything  wrong  with  him,  except  on 
this  occasion.  He  says  npon  this  occasion 
he  seemed  to  have  been  very  much  excited, 
and  was  crying,  and  complained  that  the  de- 
ceased, Page,  had  made  an  assault  on  him 
a  few  moments  before  and  struck  him.  This 
la  practically  the  testimony  of  this  witness 
bearing  npon  the  question  of  Inanity.  We 
are  therefore  of  opinion  that  there  was  not 
sufficient  evidence  to  authorize  the  witness  to 
give  his  opinion  as  to  the  sanity  or  Insanity 
of  appellant 

2.  The  third  and  fourth  assignments  of  er- 
ror complain  of  the  court's  refusal  to  give 
the  fifth  and  sixth  special  instructions  re- 
quested by  appellant.  The  motion  for  new 
trial  asserts  that  these  charges  correctly 
stated  the  law  on  the  subject  of  manslaugh- 
ter, eliminating  what  he  contends  la  vice  In 
the  general  charge;  that  is,  cooling  time. 
The  question  of  cooling  time  Is  in  the  case 
under  appellant's  testimony.  He  testified 
that  about  IS  or  20  minutes  before  the  shoot- 
ing the  deceased  grabbed  him  In  the  breast 
and  shook  him  around.  He  says:  "I  told 
him  he  was  mistreating  me.  He  struck  me 
two  or  three  times.  I  begged  him  to  let 
me  loose.  I  didn't  feel  that  I  had  mistreat- 
ed him.  He  said  he  didn't  want  none  of 
my  argumeut;  that  be  had  all  the  informa- 
tion he  wanted,  about  what  I  had  been  tell- 
ing. He  would  not  let  me  talk  about  it 
He  accused  me  of  telling  that  he  and  Mr, 
Creech  had  robbed  Sam  Woods  and  selling 
whisky.  He  said  that  Mr.  Creech  had  told 
him  that  I  was  telling  everybody,  strangers 
coming  around  there,  and  was  going  to  get 
them  in  trouble.  He  told  me  that  he  was 
ready  to  show  me  who  Mr.  Page  was;  that 
several  around  there  was  afraid  of  him,  and 
he  said  he  fought  his  last  time  with  his  fists, 
and  would  not  bruise  his  fists  any  more.  I 
begged  him  to  go  home  and  let  me  alone. 
He  seld  he  would  go,  and  he  would  go  and 
get  him  a  gun,  and  for  me  to  go  get  me 
one,  and  we  would  settle  this — sold  he  would 
give  me  a  fair  chance,  and  for  me  to  get  a 
gun,  that  he  was  going  to  get  bis.  He  left 
me.  I  don't  know  where  he  went  I  stayed 
around  the  yard  there,  I  suppose.  He  got 
me  scared  of  him,  and  tbought  be  was  going 
to  kill  me.  I  was  afraid  he  was — he  said 
he  waa.  He  had  been  drinking.  .  I  had  been 
sick  all  that  fall,  and  I  was  sick  that  day." 
This  occurred  something  like  15  or  20  min- 
utes before  appellant  ghot  and  killed  deceas- 
ed, Page.  We  are  of  opinion  that  this  sug- 
gested the  Issue  of  cooling  time.  Under 
the  state's  theory  of  the  Immediate  facts  of 
the  killing,  Page  was  shot  while  he  was 
doing  nothing.  Just  standing  by  the  counter 
on  one  side  and  appellant  on  the  other;  that 
api>ellant  got  a  gun  from  under  the  counter, 
and  shot  Page  In  the  head  back  of  the  right 
ear.  From  the  state's  standpoint,  eliminating 
these  antecedent  matters,  which  appellant 
claimed  enraged  his  mind  and  made  him 
afraid  of  Page^  the  Issue  of  manslaughter 


was  hardly  In  the  case.  If  deceased.  Page, 
made  ^e  atta<A  on  blm  15  or  20  minutes- 
before  the  homicide,  which  appellant  speaks 
of,  and  he  thereby  became  very  mucih  excit- 
ed and  enraged,  and  afraid  of  his  life,  and 
It  would  have  reduced  the  killing  to  man- 
slaughter had  it  then  occurred,  the  issue  of 
cooling  time  was  in  the  case,  if  he  killed 
for  that  reason  15  or  20  minutes  afterwards. 
There  would  have  been  error,  for  which  ap- 
pellant might  have  Justly  complained,  had 
the  Issue  of  cooling  time  not  been  given, 
provided  he  had  been  convicted  of  a  higher 
offense  than  manslaughter. 

The  court's  charge  In  this  connection  Is 
further  criticised  because  In  submitting  the 
issue  of  manslaughter,  under  the  attendant 
circumstances,  as  stated  in  the  charge,  each 
charge  given  by  the  court  was  qualified  and 
limited  by  cooling  time.  It  is  contended  that 
appellant  was  entitled  to  a  charge  on  man- 
slaughter without  the  limitation  of  cooling- 
tlme,  conceding  that  It  was  In  the  case.  Had 
appellant  been  convicted  of  murder  of  either 
degree,  this  matter  might  have  become  more- 
or  less  serious;  but,  having  been  .convicted 
of  manslaughter,  we  are  of  opinion  that 
there  Is  no  sufficient  warrant  for  us  to  hold 
It  materially  Injurious.  Crews  v.  State,  34 
Tex.  Cr.  R,  533,  31  S.  W.  373.  Cooling  tim» 
in  this  case  bore  upon  the  Issue  of  man- 
slaughter, and  it  was  given  in  order  that 
the  Jury  might  intelligently  pass  upon  that 
Issue.  The  Jury  were  in  effect  told  that,  if 
there  was  not  sufficient  cooling  time,  the 
homicide  would  be  reduced  from  murder  to 
manslaughter.  The  Jury  convicted  of  man- 
slaughter, which,  It  occurs  to  us,  gives  appel- 
lant the  full  benefit  of  this  Issue,  and  there 
was  no  error  in  the  court's  charge,  and  none 
In  refusing  the  special  requested  instruc- 
tions. 

3.  The  twenty-ninth  section  of  the  charge 
given  by  the  court  Is  attacked  as  being  upon 
the  weight  of  evidence,  wherein  the  court 
uses  this  expression:  "Mere  weakness  of 
mind  Is  no  defense  to  crime,  provided  the 
party  accused  has  sufficient  reason  to  know 
the  nature  and  quality  of  the  act  charged 
against  him,'  and  knew  the  difference  be- 
tween the  right  and  wrong  thereof."  The 
court's  charge  fully  presented  the  Issue  of 
insanity,  conceding  that  the  evidence  raised 
that  Issue.  The  excerpt  from  the  charge 
states  a  correct  proposition  of  law.  Nor 
does  it  assume  that  appellant  was  of  wrak 
mind.  It  only  Instructed  the  Jury  that  men- 
tal condition  would  not  be  a  defense  to 
crime,  unless  it  reached  the  point  of  pre- 
venting the  party  from  knowing  the  differ- 
ence between  the  right  and  wrong  of  the 
act  he  had  committed.  It  does  not  assume 
nor  Inform  t^e  Jury  that  appellant  was 
weak-minded.  It  Is  a  general  limitation  up- 
on this  Issue  of  insanity,  and  informed  the 
Jury  as  a  matter  of  law  that  mere  weakness 
of  mind  win  not  excuse  an  act  that  would 
he  otherwise  criminal,  and  that  weaknen 
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of  mliid  mnst  readi  tbe  stage  that  th«  party 
does  not  know  tJie  difference  between  right 
and  wrong  of  tiie  act  committed.  The  dkarge 
on  Insanity  is  otherwise  free  from  any  diar- 
acter  of  criticism.  We  bellere  the  ctaai^ 
Ifl  In  constmance  with  our  law  as  it  has  been 
oinnclated  by  this  conrt 

4.  The  evidence  Ut  ample  to  snn>ort  the 
finding  of  the  jury. 

.Btfiering  th«re  Is  no  error  In  the  record, 
the  Judgment  is  afltrmed. 


OHAPA  T.  STATE. 
(Coort  of  Criminal  i^i^Mls  of  Texas.   Not.  23, 

InoxicATiNo  iMQinaaa  (I  102*)— nnu.WTux. 
Salk  —  PaosBocnon  —  iiroioncBnT—  Sur* 

nCIENOT. 

Under  Laws  Slat  Leg.  (Ist  Bz.  Seas.)  c 
15,  I  3.  providing  that  the  iodictment  againat 
a  person  for  the  unlawful  sale  of  intoxicating 
liguora  must  allege  that  at  least  two  sales  were 
made  within  the  apeciBed  time,  and  must  also 
allege  to  whom  at  least  two  sales  were  made, 
ao  indictment  aimply  alleging  that  accoaed  "did 
onlawfolly  engage  in  and  puraue  the  occupation 
and  business  of  selling  Intoxicating  liquors," 
without  naming  any  persons  to  whom  the  into:d' 
cants  were  sold,  or  that  any  intoxicants  were 
sold,  was  inanffident 

[Ed.  NotSw— For  other  cases,  see  Intoxicating 
UqnoES,  Dec.  Dig.  |  212.*] 

Anwal  from  District  Conrt,  Dnval  County; 
W.  B.  Hopkins,  Judge. 

Abraham  Ctupa  was  convicted  of  the  un- 
lawful sale  of  Intoxicating  liquors,  and  ap- 
peals.  ReTcrsed,  and  prosecution  dismissed. 

F.  Lotto,  for  appellant  John  A.  Mobley, 
Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  The  charging  part  of 
the  Indictment,  after  reciting  the  fact  that 
there  had  been. a  local  option  election  held  on 
the  8th  of  Jane,  1907,  In  Justice  prednct  No. 
2  in  Dural  connty,  which  resulted,  favorably 
to  that  law  (Acts  Slat  Leg.  c.  15,  9  S),  in 
the  fallowing  language  undertakes  to  charge 
an  offense  against  appellant  for  carrying  on 
the  business  of  selling  Intoxicating  liquors 
In  said  territwy:  Appellant  "•  *  ♦  on  or 
about  the  ist  day  of  January,  A.  D.  1910,  in 
said  Justice  precinct  number  two  of  Duval 
eoimty,  Texas,  did  unlawfully  engage  In  and 
pursue  the  occupation  and  business  of  sell- 
ing Intoxicating  liquors,  against  flie  peace 
and  dignity  of  the  state." 

Motion  to  quash  the  Indictment  was  isre- 
seated,  as  wdl  as  motion  In  arrest  of  Judg- 
Tomt,  on  the  ground  that  the  Indictment  fail- 
ed to  diarge  awdlant  with  the  offense 
soQi^t  to  be  diarged  a»  required  by  law, 
both  of  whl<ai  moticms  wa«  ov«mled  by  the 
court.  Cnd«  the  authority  of  t^e  Fitch 
Case,  this  Judgment  will  be  revnsed,  and  tiie 
prosecution  dismissed.  The  indtctment  total- 
ly falls  to  charge  the  t^ense  under  Uie  act 


of  the  L^slatnrs  prohibiting  the  business 
of  selling  hitoxlcating  liquors  to  be  canrled 
on  in  local  option  territory.  It  does  not  un- 
dertake to  name  aoy  person  to  whom  tbe  In- ' 
toxicants  were  sold,  or  that  any  Intoxicants 
were  sold.  The  auction  that  appellant  did 
engage  in  and  pmue  the  occupation  and 
business  of  tdllng  Inttalcating  liquors  is  not 
sufBctent   Fitch  v.  State,  127  S.  W.  104a 

The  Judgment  Is  reversed,  and  the  prose- 
cuUtm  is  dinniSBed. 


PATTON  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Nov.  16, 
1910.   Rehearing  Denied  Dec.  7,  1910.) 

1.  HoHioiDx  (1 116*)— fiELr-DERaav-^THauT^ 

ENED  ATTACK. 

One  has  the  same  right  to  defend  against  a 
thr«itened  attack  as  he  has  to  defend  against 
an  actual  attack. 

[Dd.  Note.— For  other  cases,  aee  Homicide, 
Cent.  Dig.  S  1&7:  Dec.  Dig.  |  115.*] 

2.  Homicide  ({  115*)— SBLr-DBnNsE— Aorvu. 
Attack. 

Decedent  who,  when  wltliln  three  feet  of 
accused,  longed  toward  him,  grabbing  up  a 
butcher  Imife,  and  threatening  to  kill  accused, 
made  an  unlawful  attack,  and  a  charge  on  self- 
defense  limiting  the  right  to  defend  against  an 
actual  attack  was  not  erroneous  for  failiag  to 
charge  on  the  subject  of  threatened  attack. 

[Dd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.     157 ;  Dea  Dig.  {  115.*] 

a  Homicide   (S    116*)  —  SEU-DEraNBE  — 

RE  AXB< 

Tte  conduct  of  decedent  at  the  time  of  the 
killing,  to  justify  accused  on  the  ground  of 
threats  made  by  decedent,  muat  be  such  as  to 
raise  in  the  mind  ot  aocnsed  the  belief  that 
decedent  was  about  to  carry  the  threats  Into 
execution. 

[Ed.  Note.— Fbr  other  cases,  see  Honddde, 
Cent  Dig.  ||  158-16S;  Dec.  Dig,  1  116.*] 

4.  Homicide   ({   300*)  —  Self-Defenbb  — 

TnSKATS— InSTBUCTIONS. 

Ao  iostructiou  that  if  it  reasonably  ap- 
peared to  accused  and  he  reasonably  belieTed 
that  decedent  was  about  to  carry  out  his  threats, 
and,  acting  under  such  reaeonable  apprehension 
of  danger,  he  killed  decedent,  be  was  entitled 
to  an  acquittal,  was  not  erroneous  because  of 
the  use  of  the  word  "reasonably." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  800.*I 

B.  Cbimiiial  Law  (f  823*)- Instbuctions— 
Bbbob  Oobbd  bt  Otheb  Inbtbuction. 
Where  the  court  charged  that  in  determin- 
ing the  rights  of  accused  to  act,  the  matter  most 
be  viewed  from  his  standpoint  at  the  time  of 
the  homldde,  a  charge  submitting  the  issue  of 
self-defense  on  the  ground  of  threats  was  not 
erroneous  for  failing  to  state  that  the  acts  and 
conduct  of  decedent  must  be  viewed  from  the 
standpoint  of  accused. 

[Eld.  Note.— For  other  caaes,  see  Criminal 
Law,  Dec.  Dig.  §  823.*] 

a  Witnesses  (8  S31i^*)— Cbedibiutt— Bvi- 

DINCB— ADMIBSIBIIJTT. 

Where  accused  testified  that  he  had  not 
been  drinklDg  on  the  night  of  the  killing,  the 
state  could  show  that  SO  minutes  after  the  kill- 
ing bis  breath  smelt  strongly  of  whisky,  as  a  cir- 
cumstance affecting  the  accuracy  of  his  testi- 
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mony  det&Ilinc  th»  dreanwtanoH  •arroandinff 

the  kiUing! 

[EM.  Note.— For  other  cues,  Mt  Wltneues, 
Dec  Dig.  1  331 

Appeal  from  District  Court,  Taylor  Cotm- 
iy;  Thos.  I*  Blant<m,  Judse. 

Babe  Payton  was  convicted  of  murder  tn 
the  second  degree,  and  be  appeals.  Affirmed. 

J.  M.  Wagstaff  and  Goimingham  &  Se- 
well,  for  appellant  John  A.  Moble^,  Asst 
Atty.  Gen.,  for  the  Stat& 

McCOBD,  J.  Thto  Is  an  appeal  tarn  a 
conviction  for  murder  In  the  aectmd  degree 
with  a  penalty  of  aeren  years.  An  Indlct- 
moit  was  Tetnmed  In  the  district  court  of 
Taylor  county  at  the  February  term,  1910, 
chargli^  ttie  aK>elIant  with  the  murder  of 
one  S.  O.  Hackley,  and,  appellant  being 
brought  to  trial,  resulted  In  bis  amviction 
as  aforesaid. 

The  evldoiGe  devdops  that  the  deceased 
Hackley  was  running  a  boarding  house  In 
the  town  of  Abilene;  that  he  was  a  man 
some  70  years  of  age ;  that  hla  family  con- 
sisted  of  t)S»  wife  and  his  stepdanghtor ; 
that  the  defendant  was  his  brother-inrhiVf 
being  the  broiler  of  his  wife,  and  lived  with 
the  family  of  the  deceased;  that  defendant 
was  a  man  about  66  yeara  of  age;  that  he 
had  been  living  with  the  family  of  deceased 
10  or  12  yeara;  that  on  the  night  of  the 
difficulty  the  flrst  thhig  that  was  noticed 
the  defendant  came  out  of  his  room,  which 
opened  into  tlie  dining  room,  near  or  about 
the  west  end  of  the  dining  room  table,  and 
this  table  extended  east  and  west  and  was 
something  near  18  feet  l«ig;  that  this  room 
vma  on  the  north  side  of  the  dining  room 
and  the  defendant,  after  he  reached  near 
the  tables  placed  his  hand  in  a  glass  Jar  and 
took  out  a  crat&er;  that  the  deceased  was 
on  the  south  side  of  the  table  about  half 
way,  and  looking  up  stated  to  the  defend- 
ant, "What  are  yon  looking  at  me  so  bard 
-for?"  Defaidant  replied,  "What  are  yon 
looking  at  me  for?"  That  the  deceased  be- 
came enraged  and  commenced  cursing  de- 
fendant; that  defotdant  cursed  back  and 
started  toward  the  east  end  of  the  table  to 
go  out  of  the  door,  whidi  was  near  the  east 
end  of  the  table;  that  deceased  advanced 
up  to  the  east  end  of  the  table  with  his 
sleeves  rolled  up ;  that  when  the  defendant 
sot  about  the  end  of  the  tabl^  the  deceas* 
ed  also  being  at  that  wA,  having  advanced 
from  the  centn  portion  of  the  table,  defmd- 
ant  fired  upon  him,  resulting  in  his  death. 
It  seems  that  the  deceased  usiully  sat  at 
the  east  end  of  the  tabto  and  did  the  carv- 
ing, and  at  that  end  of  the  table  there  was 
a  butehor  knife  and  a  carving  knife.  The 
•defendant  had  already  eaten  his  supper,  and, 
as  be  saya,  started  out  of  the  door  for  the 
purpose  of  paying  a  visit  to  a  friend.  The 


cratentlon  <tf  the  state  was  that  the  defend- 
ant was  the  aoressor,  tBoni^t  on  the  diffi- 
culty, and  mat  hla  kllUng  of  deceased  waft 
without  excuse  or  cause  and  at  a  time  wboi 
he  was  not  in  danger,  either  real  w  a^ 
parent 

On  the  trial  of  the  case  Miss  Maude  Hill, 
who  was  the  st^pdangbter  of  the  deceased 
and  the  niece  of  the  defendant  testified 
substantially  aa  followa:  That  ahe  was  at 
home  the  nlg^t  the  deceased  was  IciUed ;  that 
she  had  Just  finished  her  sapper  and  gone 
into  the  kitchen,  whldi  opeaeA  in  from  the 
dining  room  near  the  south-west  comer  of 
the  table,  and  vras  tbrae  pr^ring  a  lunch 
to  be  sent  to  a  alck  lady ;  flat  her  attri- 
tion was  attracted  ba<ft  to  the  dining  room, 
and  she  says:  "I  heard  them  anarrellng." 
That  she  then  wait  into  the  dining  room  and 
the  deceased  and  defendant  were  using  load, 
bad  language;  that  hw  unde,  the  defmdont; 
spoke  so  low  that  she  could  not  hear  hiia 
well,  but  tliat  her  hearing  was  not  good. 
Contlnolng  this  witness  says:  "About  the 
first  thing  I  remember  was,  deceased  says, 
'What  are  you  looking  at  me  fOT7  As  well 
as  I  remember  my  uncle  said,  *What  are 
yon  looking  at  me  for?*  That  la  all  I  re- 
member  hearing  my  ande  say  at  alL  De- 
ceased said,  'I  will  ItKik  where  I  damn 
please'  and  when  Taylor  came  into  the  din- 
ing room,  mamma  saye^  'Uncle  Tobe,  wont 
yon  help  me  separate  these  men?  Then  is 
going  to  be  troidile  hate.'  He  got  his  drink 
and  put  the  cap  beliina  the  coola  and  walk- 
ed out  of  the  room  and  shut  the  door.  He 
did  not  enter  the  room  any  more,  and  I 
took  hold  of  my  father's  sleeve.  Along  be- 
fore that  I  began  b^glng  them  and  appeal- 
big  to  them  to  hush.  I  saya,  'Papa,  wont 
yon  hush?  ITnde  Babe,  wont  yoa  hiuh?*  I 
Bays,  *Papa.  please  hush,'  and  they  kept  on 
talking  and  I  tofric  hold  of  papa's  (deeve^  He 
slung  me  ba<dc;  he  says.  Take  care;  get 
out  of  my  w^.  If  he  doesnt  get  out  of 
the  house  I  win  kill  him.'  I  went  back  in- 
to the  kltdim  and  my  mothw  came  around 
between  them,  but  If  he  ever  touched  my 
mother,  however,  I  don't  know  it  because  I 
went  back  in  the  kitdien  and  vras  not  In 
the  dining  room  any  more  until  aftw  my 
father  grabbed  mothcar  and  tlirowed  her  ba^ 
against  the  door  facing  and  She  staggered 
around  into  ttie  kltdien  against  the  cook 
table.  When  ahe  staggored  back  against  tha 
cook  table  I  went  bade  into  the  dining  ro«n 
and  my  tethor,  by  that  time,  had  advanced 
nearly  to  the  end  of  the  table— to  the  cor- 
ner of  the  table— and  I  took  my  left  band 
and  placed  It  orotmd  his  waist  and  took  hold 
of  his  ri^t  rieeve,  and  he  was  readilng 
and  grasping  for  the  md  of  the  table  and 
tried  to  poll  around  the  tatdc^  and  reached 
toward  Unde  Babe,  and  talktaig  as  load  as 
he  could,  and  in  about  two  minntes  after 
I  took  hold  of  him  the  shots  were  fired. 
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There  wm  tbree  'sbots;  two  of  them  as 
fast  as  they  could  be,  and  then  another  one, 
and  when  the  third  one  was  flred,  he  grad- 
nally  fell.  The  shots  were  all  fired  befme 
be  hit  the  floor." 

The  defradant  took  the  stand  and  teatl- 
fled,  among  other  things,  as  follows:  "I  had 
eaten  my  supper.  Hackley  k^t  boarders. 
It  was  a  boarding  hoose.  They  -Jnst  used 
one  table  that  night  All  the  boarders  did 
not  eat  at  the  same  time.  They  eat  as 
they  came  In;  sometimes  there  was  more 
than  a  table  foil  and  sometimes  not  Aft- 
er I  ate  my  sapper  I  first  went  hsitk  around 
to  my  room  on  the  north  side.  My  room 
was  located  right  bsck — it  was  the  north- 
east room  In  the  house  on  the  ground  fioor. 
I  had  an  o^gement  that  night  I  had  an 
engagement  to  go  down  to  Sy  Gampbell'a 
that  n^ht  *  *  *  He  lived  down  here  Ui 
the  south-east  part  of  town.  *  *  *  I  had 
started  down  to  Mr.  Campbell's.  I  came  ont 
of  my  door  on  the  north  side  to  come  Tight 
tbroogb  the  dlnli^  room,  like  I  always  come, 
^niat  was  my  regolar  way  to  go  whenever 
I  go  on  the  south  side  of  town^  or  that 
way.  I  always  come  thnm^  the  dining 
nKmi.  •  •  •  There  was  more  than  one 

to  get  out  of  the  dlnlnc  room.  There 
was  a  door  coming  in  from  ray  roran  on  the 
nortb  side,  and.  come  around  the  end  of  the 
dhilng  table  In  the  dining  room,  and  right 
h»e  there  is  a  door  goes  out  on  the  south  gal- 
lery. •  •  •  There  was  also  a  door  down 
at  the  east  md  of  the  dining  room  through 
which  yon  could  get  out,  by  going  through 
the  kitchen.  I  came  Into  the  dining  room 
ther&  Mr.  Hackley  was  the  first  man  I  met 
whm  I  came  In  at  the  dining  room  door. 
Mrs.  Hadcley  was  down  at  the  east  md  of 
the  tables  sitting  at  the  table  eating.  Thwe 
was  no  one  In  there  then  eating  supper. 
■  *  *  She  was  sitting  down  in  a  chair.  I 
came  Into  the  dining  room  on  the  north  side 
of  tlie  table,  and  there  was  a  Jar  of  crackers 
on  the  table  and  I  Just  reached  over  and 
pitted  up  a  couple  of  cradcers  and  oonunenc- 
ed  eating  them ;  there  was  a  Jar  of  crack- 
ers sitting  on  that  end  of  tbe  taUa  I  had 
been  in  tbe  habit  of  doing  that;  I  aapgoaa 
that  table  was  2^  feet  wide  It  was  Just 
about  as  wide  as  this  table  herew  I  think 
It  was  16  feet  long.  I  do  not  know  about 
how  large  the  dining  room  is  In  which  the 
table  Is  located.  Down  at  the  east  end  of 
the  room,  there  la  just  room  foi^well,  I 
suppose  It  Is  two  and  a  half  or  three  feet 
from  the  end  of  the  table  to  the  wall— and 
it  is  a  little  more  than  that  at  tbe  west  end. 
When  I  came  Into  the  Cluing  romn  there 
and  took  that  cracker  and  began  to  eat  tbe 
cradcer,  Hat^ley  asked  me  what  I  was  look- 
ing at  hlm  BO  hard  for.  I  had  Jost  plAed 
up  the  cradEer  and  looked  right  In  his  face, 
and  he  says,  'What  in  the  bell  are  you  look- 
ing at  me  so  bard  forr  I  Just  walked  In 
and  plcted  up  the  cracker,  and  looked  at 
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htm  like  I  would  anybody  else.  He  waa 
standing  on  the  opposite  side  of  the  table. 
I  was  not  expecting  any  trouble;  none  on 
earth.  He  saya,  'What  in  tbe  hell  are  you 
looking  at  me  so  hard  for?*  I  says  nothing. 
I  says.  'Why,  what  are  yon  looking  at  me 
for,*  and  he  replied  and  said,  'It  Is  none  of 
your  damned  business.'  It  seemed  that  he 
was  sorter  mad  about  something.  When  I 
came  Into  the  dining  room,  I  Intended  to  go 
right  on  through.  I  was  Intending  to  go  on 
out  the  south  door  of  the  dining  room.  In 
order  to  have  gone  out  the  south  door,  I 
would  have  had  to  come  right  around  the 
eaO.  of  the  table  where  Mr.  Hackley  was. 
After  this  conversation  with  Mr.  Hackley 
and  these  remarks,  I  did  not  go  around  tbe 
west  end  of  the  table.  I  went  right  down 
on  the  north  side  of  the  tabl&  I  didn't  go 
around  the  west  end  of  the  table  because  I 
seen  that  he  was  right  along  where  I  had 
to  pass,  and  I  could  not  get  by  without  run- 
ning square  up  against  him,  and  I  seen  he 
was  mad  about  something  and  I  didn't  want 
to.  I  went  right  down  on  the  north  side  of 
the  table  towards  the  kitchen,  walklog  down 
that  way.  X  was  going  rl^t  out  the  kitchen 
door.  That  Is  what  X  was  aiming  to  do; 
just  go  right  on  around  the  east  end  of  the 
table  and  out  the  kitchen  door.  «  •  « 
We  went  right  down  the  side  of  the  table 
qnarrellng  and  him  cursing,  and  I  was  Jaw- 
ing batA  at  him.  The  first  thing,  he  asked 
me  what  I  was  looking  at  him  so  damn 
hard  for.  I  Says  nothing;  I  says,  'What 
are  you  looking  at  me  for,*  and  be  says, 
'None  of  your  damned  bnslneaB.'  He  says, 
'Tou  get  out  of  here,  God  damn  yon,  or  I 
will  kick  you  out  of  here.*  I  Just  remark- 
ed, I  saya,  'I  don't  have  to  get  out  of  here; 
I  will  get  out  when  I  get  ready.'  He  says, 
'Yon  get  out  and  that  damn  quick;  if  yon 
don't  I  will  kill  you,'  and  I  kept  on  going 
right  down  tbe  table— Just  walking  along 
with  my  hand  on  the  table.  I  don't  know 
that  I  could  repeat  everything  that  was 
said.  He  cursed  me  two  or  three  times. 
He  called  me  a  damned,  low-down,  dirty 
son  of  a  bltdi  and  I  says,  'What  are  you?' 
I  says^  'You  ain't  no  better  than  I  am.'  I 
says,  'Yon  are  Jnst  about  the  same  thing 
you  are  calling  me,'  and  he  come  on  down  to 
the  md  of  the  tabla  Mrs.  Hackley  raised 
up— we  were  cursing  each  other — and  she 
raised  up  and  stopped  him,  and  when  he 
got  right  close  to  the  end  of  the  table  she 
got  up  out  of  th9  chair  and  she  says,  'Yon 
all  st(^  that  fussing  in  here,'  and  I  was 
bade  about  four  feet  from  where  she  was, 
at  the  end  of  the  table,  and  she  got  up  out 
of  het  seat  and  pushed  hlm  back  this  way. 
As  he  was  coming  down,  she  pushed  him 
back  and  he  pushed  back  by  her.  Wh«i 
she  pushed  him  back  he  says,  'If  you  don't 
get  out  of  here,  Ood  damn  you,  I  will  kill 
yon.'  He  got  right  up  to  the  comer  ot  the 
table,  and  the  kitchen  door  was  right  op- 
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pcMfltft'the  corner  of  the  -table,  and  be  glre 
her  a  Bllng  and  he  tbrowed  her  back  in  the 
icltchen.  .That  was  Mrs.  Hackley  that  be 
gave  the  allog.  He  gave  ber  a  bard  Jerk 
that  way,  and  he  says,  'You  get  oat  of  my 
way,'  and  give  her  a  jerk  and  tbrowed  her 
back  Into  the  kitchen,  and  by  that  time  I 
bad  gottw  right  down  at  the  corner  of  the 
taUe  on  ttie  north  ^Id^  cl^t  at  the  portb- 
east  comet  of  tbe  tal^e.  At  that  time  Hack- 
les was  abont  two  or  three  feet  back  be- 
tween the  kltdien  door  miiA  the  table.  He 
was  a  little  east  of  the  comer  <tf  the  table. 
He  gave  Mrs.  Haddey  a  bard  sUng  and 
slnng  bar  ba<dc  Into  the  kltdioit  and  came 
right  back  toward  tbe  coma'  of  the  table, 
and  as  he  come  be  looked  right  at  me  with 
Trageance.  Just  as-  he  came  to  tbe  table  he 
grabbed  at  the  knlCe.  and  he  says,  1  will 
cut  your  God  damned  bead  off* ;  tiiat  Is  the 
very  remaift  that  he  made^  and  I  was  right 
at  tbe  conm  of  the  table  and  be  was  rli^t 
about  a  foot  from  the  tablew  Just  as  he 
came  np  be  gtabbed  the  knlf^  and  he  says, 
*Z  will  cut  your  6od  damned  beiUl  off/  and 
when  he  said  that  he  grabbed  the  knlf^  and 
I  shot  him.  I  shot  him  three  times;  I 
shot  him  jnst  as  fast  as  I  conld  pall  the 
trigger.  When  I  shot  him  be  was  coming 
right  toward  me.  Well,  he  was  rlgbt  at  me 
—as  close  as  from  me  to  Judge  Mabaffey— 
standing  rlg^t  op;  he  jast  had  his— had 
grabbed  the  knife  that  way  and  be  says,  'I 
will  cat  your  Ood  damned  bead  <^.*  I  do 
not  know  where  Z  bit  him.  1  do  not  know 
bow  many  times  I  bit  blm.  I  jast  J^ked 
tbe  pistol  out— rl^t  oat  that  way — and  pall- 
ed the  trigger  three  times." 

This  iB  a  enfficlent  recital  of  the  testimony 
to  make  dear  the  points  raised  in  the  trial 
of  the  case^  It,  however,  may  be  stated  tiiat 
there  was  testimony  offered  on  the  trial  of 
tbe  case  that  the  deceased  had  made  threats 
against  the  life  of  tiie  defendant,  and  that 
these  threats  had  been  commnnlcated  to  the 
defendant 

On  tbe  trial  .of  the  case  the  court  charg- 
ed upon  actual'  attack,  but  not  upon  threat- 
ened attack.  The  charge  given  by  the 
court  on  this  subject  Is  as  follows:  "Ev- 
ery person  Is  permitted  by  law  to  de- 
fend himself  against  any  unlawful  attack, 
or  against  what  to  Mm  might  reasonably  ap- 
pear to  be  an  unlawful  attack,  reasonably 
threatening  Injury  to  bis  person,  and  Is 
Justified  In  using  all  force  to  defend  himself 
which  the  circumstances  reasonably  indicate 
to  be  necessary;  and  homicide  Is  Justified  by 
law  when  committed  In  defense  of  one's  per- 
B^a  against  what  to  him  reasonably  appears 
to  be  an  unlawful  attack,  made  in  such  a 
manner  as  to  produce  a  rea^o^able  expecta- 
tion or  fear  of  deatH,  or  some^erlous  bodily 
Injury;  and  a  reasonable  aE^rehenslOn  of 
death  or  serioos  bodily  Injury  will  «xcase  a 
psfrty  In  ostng  all  force  to  protect  bU  Ufe  or 


person  -which  the  drcumstances  reftsonably. 
Indicate  to  be  necessary,  and  it  Is  not  nec- 
essary that  there  should  be  an  actual  dan- 
ger, provided  he  acted  upon  reasonable  ap- 
prehensi<m  of  danger  as  It  appeared  to  him 
from  bis  standpoint  at  tbe  time,  and  In  su<^ 
case  the  party  acting  under  real  or  apparent 
danger  Is,  In  no  event,  bound  to  retreat.  In 
order  to  avoid  the  necessity  of  killing  Ms 
assailant  And  to  determine  whether  or  not 
there  was  reason  to  beUere  that  danger  did 
exist,  the  appearance  most  be  viewed  from 
tbe  staxkdVoInt  of  the  poson  who  acted  opon 
tbem,  and  txom  no  otiwr  standpoint  Now  if 
yon  beUere  that  flie  defendant  ^t  and 
thereby  killed  the  deceased.  If  be  did  so^  but 
yon  sbonld  farOm  bdlere  that  at  the  time 
be  did  so,  the  deceased  had  made  an  unlaw- 
ful attack  qpon  tbe  dtfeodant  willi  a  knife, 
or  If  it  thw  BO  reasonaUy  owearad  to  ttae 
defmdsntt  and  that  It  thai  and  there  roa- 
Bcmably  aiMtearad  to  defttdant  tiiat  be 
was  aboat  to  sofler  dsatb  or  serlou  bodily 
Injury  at  the  hands  of  the  deceased,  and  that 
In  lawfol  d^ise  of  hlmsdf  be  shot  the  de- 
ceased, then  tbe  defwdant  wonld  be  Jnstlfled. 
and  should  yoa  so  btftev^  yon  wonld  acquit 
the  defendant  And  In  tads  connection  yon 
are  enlarged  that  the  defoidant  Tonld  have 
had  the  rlgbt  to  cmtlnue  shooting  as  long  as 
It  reasMiably  appeared  to  blm  that  danger 
existed." 

In  tbe  motion  tw  new  trial  complaint  is 
made  of  tbe  failure  and  emission  of  tbe 
court  to  charge  tbe  Joiy  nptm  the  subject  of 
threat^ied  attach;  tbe  contention  being  that 
the  defendant  bad  the  same  right  to  defaod 
against  a  threatened  attach  as  he  would  an 
actnal  attack,  l^at  this  proposition  Is  true 
will  not  be  gainsaid,  but  does  this  case  pre- 
sent a  case  of  threat«ied  attack,  or  was  It 
an  actual  attack?  It  may  be  In  some  cases 
difficult  to  determine  whether  an  attack  is 
about  to  be  made,  and  where  the  attack  ac- 
tually begins.  We  are,  however,  of  opinion 
that  the  court  bdow  did  not  err  In  not 
<diarglng  upon  a  threatened  attack.  We  think 
the  facts  as  detailed  above  by  the  defend- 
ant and  the  young  lady  show  an  actual  at- 
tack. The  defendant  and  deceased  were  with- 
in three  feet  of  each  other;  deceased  lunges 
towards  the  defendant  grabs  np  a  knife,  and 
says,  "I  will  cut  your  God  damn  heart  out** 
This,  we  think,  brings  the  case  clearly  within 
the  rule  announced  by  Judge  Hart  in  the 
case  of  Boddy  v.  State,  14  Tex.  App.  528.  In 
that  case  the  facts  arb  very  much  similar 
to  those  In  this  case. 

In  that  case  the  facta  Immediately  sur^ 
rounding  the  killing  show  **ttae  deceased 
made  a  quick  movement  towards  the  defend- 
ant, 9t  the  same  time  reaching  out  Mi  band 
tovrards  a  batcher  knife  which  lay  on  a  table 
standing  near,  and  defendant  Quickly  drew 
his  pistol  and  fired,  and  deceased  Ml  dead. 
Deceased  was  shot  after  be  made  ttae  more- 
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ment  towards  the  knife,  but  before  he  had 
time  to  get  It  It  wa»  a  lai^  butcher  knife 
naed  for  cuttlns  meat  and  hadclng  steak." 
The  court  la  Ita  chai^  to  the  Joiy  In  that 
case  stated,  after  defining  self-defense:  **StlU 
It  most  be  some  act  which  Is  reasonablr  cal- 
culated to  todace  the  belief  and  does  Induce 
the  bell^  that  the  attach  had  then  conUDcaic- 
ed  to  be  then  execntadt  and  not  a  mere  act 
of  prepamtlaa  to  attack.**  In  crttldalng  this 
charge  the  court  says:  "To  come  within  thim 
rule  Is  It  required  ttiat  the  party  slain  most 
have  actual  poasBsslcm  of  the  weapon  with 
wbldi  the  offense  is  to  be  committed?  Could 
not  an  act  be  dime  thoutfb  one  of  pngtM- 
tkm  which  would  show  eridwtly  an  intent 
to  commit  the  ofl!aisef  Must,  If  a  pistol  be 
drawn,  the  adTcnarr  coCfc  and  present  the 
same  to  constltote  sndi  an  act?  To  term  the 
act  of  reaching  tm  the  knife,  nndev  the  dr> 
cnmatances  attending  it,  a  'mere  pxepara- 
tl«Hi,'  Is  a  perrersbm  of  language,  as  nndnv 
stood  In -legal  phraseology,  and  It  waa,  by 
thus  tormlog  It,  calculated  to  induce  the  be- 
lief that  such  act  was  not  sufficient  to  Im- 
press the  defendant  with  reasonable  appre- 
hension of  the  loss  of  life,  or  ct  some  serious 
bodily  harm."  And  the  court  further  says: 
"fniere  was  not  a  fact  or  a  phantom  of 
facts  tending  to  show  prqtaration  by  de- 
ceased, save  that  relating  to  the  effort  to 
setee  the  knife.  What  then  was  this  charge 
most  evidently  calculated  to  do?  Impress  the 
jniy  with  the  belief  that  when  Bums,  the 
deceased,  made  a  quldc  movement  towards 
defendant,  and  reached  towards  the  knife  at 
the  same  time,  he  was  only  making  prepara- 
tion to  bring  on  the  attack."  We  are  of  opin- 
ion, therefore;  tiiat  when  the  deceased  made 
the  remark  he  did,  lunged  towards  the  de- 
fendant, grabbed  the  knife,  that  the  atta<^ 
had  then  commenced. 

Counsel  have  dted  the  case  of  Phipps  t. 
State,  34  Tex.  Or.  R.  560,  31  S.  W.  397,  In 
support  of  their  contention  that  the  attack 
had  not  commenced,  and  that  therefore  he 
was  entitled  to  a  charge  upon  an  attack 
about  to  be  made.  In  the  Phipps  Case,  at 
the  time  the  shot  was  fired  the  defendant 
was  sitting  mlddlcways  of  the  store  and  the 
deceased  was  at  the  door  of  the  Btor&  He 
had  been  previously  arrested  for  disturbing 
the  peace  and  had  been  released,  and  had 
made  threats  against  the  defendant  Phipps, 
and  said  he  was  going  to  the  store  to  kill 
him  When  he  got  to  the  door  of  the  store 
he  was  requested  to  go  away.  He  refused. 
The  facts  do  not  disclose  tbat  any  demon- 
stration was  made  by  the  deceased.  The 
conrt  In  that  case  charged  ,on  an  actual  at- 
tack when  the  issue  in  the  case  was  a  threat- 
ened attack,  and  this  court  reversed  the 
judgment  because  of  the  failure  of  the  court 
below  to  charge  on  a  threatened  attack. 

In  the  case  of  Stewart  v.  State,  40  Tex.  Cr. 
B.  HBlt  61  8.  W.  807,  the  jndguiffiit  was  re> 


versed  because  the  court  failed  to  charge 
np<m  a  threatened  attack.  In  that  case  the 
testimony  showed  that  the  deceased  and  de- 
fendant, a  short  time  previous  to  the  homi- 
cide, had  had  a  p€Csonal  difficulty  in  the 
rear  end  of  a  saloon.  Hie  deceased  had  left 
the  premises  with  intent  to  arm  himself  and 
return.  Directly  after  deceased  left  defoid- 
ant  also  disappeared.  In  a  short  time  de-. 
ceased  returned,  entered  the  saloon,  and  was 
rather  boisterous,  inqulrli^  for  the  defend- 
ant, and  cursing  the  Stewarts.  He  was  order- 
ed by  the  proprietor  to  leave,  and  as  he  step- 
ped out  of  the  door  was  fired  upon  and  killed 
by  the  defendant  When  he  entoed  the  sa- 
loon bis  right  band  was  under  his  coat  and 
about  his  hip  pocket,  and  his  hand  was  still 
in  this  position  when  tiie  pistol  fired.  The 
court  submitted  the  case  to  the  Jury  tm,  the 
theory  that  the  deceased  had  made  an  at- 
tack on  defendant  This  conrt  held  ttiat  the 
court  should  have  charged  upon  a  threatened 
attack,  or  an  attack  abont  to  be  made. 

In  the  case  of  Brady  t.  State,  6S  S.  W. 
521,  the  conrt  charged  upon  an  actual  attack; 
that  is.  In  the  diarge  limited  the  right  of  self- 
defense  to  an  attack  which  had  been  made 
up<m  defendant  by  deceased.  The  testimony 
In  that  case  showed  the  deceased  was  sitting 
on  a  wagon,  on  the  opposite  side  from  where 
defendant  was  standing;  that  angry  words 
ensued.  Deceased  got  off  the  wagon  on  the 
north  side,  and  started  from  near  the  front 
wheels  on  the  north  side  of  the  wagon  around 
the  rear  of  the  wagon,  as  if  to  engage  In  a 
difficulty  with  defendant,  and  he  was  armed 
at  the  time  with  an  opeu  knife.  When  he 
reached  the  rear  of  the  wagon,  appellant  fir- 
ed the  fatal  shot  Deceased  was  some  dis- 
tance from  him.  That  case  was  reversed 
because  the  court  below  did  not  diarge  on  an 
attack  about  to  be  made. 

It  will  be  noted  that  all  of  these  cases 
are  cited  by  appellant  In  support  of  his  con- 
tention that  DO  attack  had  been  made,  but 
the  appellant  relied  upon  the  ground  tbat  tba 
acts  and  the  conduct  of  the  deceased  wert 
such  as  to  raise  in  the  mind  of  the  defend- 
ant the  belief  that  he  was  about  to  attack 
the  defendant  wben  fired  upon  and  killed. 
But  to  say  that  when  a  party  says  to  anoth- 
er, "I  win  cut  your  God  damn  heart  out," 
he  is  in  three  feet  of  him,  and  lunges  for- 
ward and  seizes  a  butcher  knife,  that  this  Is 
not  an  attack,  but  a  mere  preparation,  would 
be  a  per^-ersion  of  language,  as  understood  In 
legal  phraseology.  Does  a  man  actually  have 
to  strike  before  he  would  be  considered  be- 
ginning the  attack?  As  Judge  Hurt  says,  in 
the  Boddy  Case,  supra,  "Must  the  pistol 
be  cocked  and  pointed  at  his  antagonist  be- 
fore it  can  be  said  that  the  attack  Is  begun  ?** 
We  are  therefore  of  opinion  that  the  court 
was  not  called  upon  to  charge  upon  an  at- 
tack about  to  be  made  but  an  attack  then 
being  made.  See,  also,  Simmons  t.  State,  65 
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Tex.  Cr.  U.  441,  117  S.  W.  141;  Casey  t. 
State,  64, Tex.  Cr.  B.  586,  113  S.  W.  634. 

Complaint  Is  also  made  that  the  court's 
charge  on  threats  was  erroneous  in  that  the 
court  directed  the  Jury,  after  (Siarglng  up- 
on the  subject  of  threats,  that:  "If  it  thai 
reasonably  appeared  to  the  defendant,  and 
the  defendant  then  reasonably  believed  that 
the  deceased  was  then  about  to  carry  out  or 
put  Into  execution  such  threat,  if  any.  and 
then  he  reasonably  believed  that  he  was  In 
danger  of  losing  his  life  or  of  suffering  se- 
rious bodily  Injury  at  the  hands  of  the  de- 
ceased, and  that  acting  under  such  reason- 
able apprehension  of  danger  the  defendant 
shot  and  killed  deceased,  then  yon  would,  in 
such  event,  acquit  the  defendant"  This 
charge  Is  criticised  in  motion  for  new  trial, 
and  complained  of  on  the  ground  that  the 
court  should  have  directed  the  Jury  that, 
"if  it  reasonably  appeared  to  the  defendant, 
viewed  from  his  standpoint  at  the  time  of 
the  billing,"  and  that  the  charge  was  erro- 
neous In  stating  that  the  defendant  must  rea- 
sonably believe  that  he  was  In  danger  of  los- 
ing bis  life,  and  that  the  omission  to  charge 
the  Jury  that  the  Iclllliig  must  be  viewed  from 
defendant's  standpoint  at  the  time,  and  in 
telling  the  Jury  that  the  defendant  must 
liave  reasonably  believed  that  deceased  was 
about  to  carry  the  threat  Into  execution, 
was  more  onerous  upon  the  defendant  tlian 
the  law  allowed. 

We  do  not  think  that  the  diarge  was  er- 
roneous In  stating  that,  "If  defendant  be- 
lieved he  was  In  danger  of  losing  his  life," 
nor  that  It  placed  upon  defendant  a  greater 
burden  than  contem^ted  law.  The  acts 
and  conduct  of  the  party  at  tiie  time  of  the 
killing,  In  order  to  Justify  the  defendant  on 
the  ground  of  tlireatB,  must  be  such  as  to 
raise  In  his  mind  the  belief  that  the  deceased 
was  abont  to  carry  the  threats  Into  execu- 
tion. It  may  be  that  tiie  comt  Maw  was 
nnham^  In  the  expression  "Teasonably,'*  yet 
wo  do  not  think  this  'wonld  be  ground  for 
revwsal.  Before  the  defmdant  Is  Jnstlfled 
In  acting  he  most  beUere  that  deceased  was 
aboat  to  cany  the  threat  Into  ezeGOtlwi,  and 
simply  because  the  court  uses  the  word  "rea- 
sonably" would  not;  we  think,  render  the 
charge  erroneous.  It  wonld  be  the  better 
practice  to  omit  the  word  'YeBsonably"  and 
say,  'if  the  Jury  believed." 

Aa  to  the  complaint  that  the  court  omitted 
to  tell  the  Jory  that  the  acts  and  ccniduct  of 
the  deceased  ai  the  time  must  be  such  as 
raised  In  the  mind  of  the  defendant  at  the 
time,  viewed  from  hts  standpoint,  we  do 
not  think  that  this  omission  in  this  particu- 
lar paragraph  can  be  regarded  as  Injurious  to 
the  rights  of  the  defendant  The  court  in  its 
charge  bad  already  told  the  Jury  that  In  de- 
termining the  rights  of  the  defendant  to  act 
that  the  matter  must  be  viewed  from  the 
defendanfe  standpoint  at  the  time  of  the 


killing.  The  court  Is  not  required  to  repeat 
over  and  over  again,  in  every  paragraph  of 
his  charge  the  viewpoint  of  the  defendant  aft 
the  time  of  the  killing,  if  he  has  once  afflom- 
atlvely  <diar|^  the  Jury  that  the  matter  had 
to  be  viewed  from  the  dtfendant's  standpoint 
at  the  time  of  the  kiUlsft  we  think  this  1» 
ordinarily  miffici«at  and  that  It  is  not  nec- 
essary to  ECipeat  this  in  erecy  paragraph  of 
the  cfaargft 

On  the  trial  of  the  ease,  after  defendant 
had  tastlfled  and  left  the  atond,  the  state  re- 
called him  and  asked  him  if  be  was  not 
drlnkliv  on  the  nl^  of  tiie  killing.  He  stat- 
ed that  he  was  not;  that  lie  had  token  ba% 
one  drink,  and  that  was  betweu  dinner  and 
supper  of  that  day.  The  state  then  called 
the  sheriff.  Weir,  wbo  testlfled  tbat  in  about 
30  mlDQtes  after  the  killing  he  saw  the  de- 
fendant and  the  d^endant's  breath  smelled 
strong  of  whisky.  The  defendant  objected 
to  this  testimony  on  the  ground  that  It  was 
an  Immaterial  matter,  and  that  the  state  had 
no  right  to  impeach  the  defendant  es  a  wit- 
ness, on  an  Immaterial  matter.  If  the  pur- 
pose of  this  testimony  had  been  to  Impeach 
the  defendant  appdlanfs  contention  would 
be  correct  We  think  the  state  was  entitled 
to  this  testimony ;  for  it  would  be  a  circum- 
stance that  could  be  considered  In  the  trial 
of  the  case,  If  the  defendant  at  the  time  of 
the  killing,  was  drinking  and  perhaps  bis 
memory  and  recollection  of  the  facts  Imme- 
diately surrounding  the  killing  wonld  be 
somewhat  clouded,  and  that  he  would  be  un- 
able to  accurately  recall  the  ctrcumstances 
surrounding  the  killing;  and  for  this  pur- 
pose the  state  was  entitled  to  the  testimony. 
The  defradant  however,  contends  that  as  the 
court  limited  the  testimony  to  the  credibility 
of  the  witness,  It  placed  the  defaidant  in  an 
unfair  Ugtit  before  the  Jury,  for  if  they  should 
consider  that  the  def^idant  lied  alxmt  wbetb- 
er  he  was  drinking  or  not,  then  maybe  be 
lied  with  regard  to  the  facts  of  the  case; 
but  In  llmittng  the  testimony  to  ttie  credltdl- 
Ity  of  the  witnesst  the  credibility  not  only 
readies  the  trnthfulness  of  the  party's  tes- 
tlmony,  but  also  kia  memory  in  regard  to 
thlnffk  If  he  was  drinking  at  Qie  time  of 
the  kiUbig,  the  state  would  be  eitiUed  to 
show  that  when  he  places  himself  upon  the 
stand  to  testify  as  to  the  circumstances  sur- 
rounding the  killing,  and  if  his  memory  was 
falling,  or  If  he  was  so  drunk  as  not  to  be 
able  to  give  an  accurate  statement  of  the 
facts,  then  flie  state  would  have  the  right  to 
show  this,  and  this  would  affect  his  credi- 
bility as  a  witness.  Tbe  court  perhaps  should 
not  have  placed  this  limitation  upon  the  tee. 
timony,  but  in  view  of  the  record  In  this 
case,  we  are  Inclined  to  the  opinion  that  it 
could  not  be  considered  hurtful,  w  of  suffi- 
cient imimrtance  as  to  require  t  reversal  of 
the  Jttd^»t; 
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This  disposes  of  all  the  questions  raised  In 
the  record,  and  finding  do  error  In  the  record 
the  Judgment  lb  In  all  things  affirmed. 


JENKINS  T.  BIATB. 

(Oonrt  of  Criminal  Appeals  of  Texas.   Nor.  9, 
ma   Bebearinc  Duiled  Dee.  7,  IfflO.) 

1  AB8AUI.T  AND  BaTZSBT  ^  92*)— OBUIRAI. 

BlSPOirsiBlUTT— AonoNB— SvmozBHOT  OF 

EriDKiTce. 

Id  a  prosecatfon  for  assault  by  shooting, 
cridence  held  to  snatiUn  a  finding  that  accDsed 
find  Uw  shot. 

[Ed.  Not&— Fw  other  case^  see  Aasaiilt  and 
Battery,  Cent.  Dig.  H  187-139;  Dee.  Dig.  I 
92.*] 

2L  CtennrvAz,  lAw  <|  1165*)— Afpb&i<->Bbbob 
PavoejUile  to  Couflainiro  Pabtt. 
Accused  cannot  complain  on  appeal  that 

Ae  was  coDvlcted  of  a  lower  grade  of  assault 

than  that  for  which  she  conld  liava  bsm  COD- 

Ticted  onder  a  proper  liutraction. 
[Ei.   Note.— For  other  cases,  see  Criminal 

Uw,  Cent  Dig.  H  S085-S089;   Dea  Dig.  | 

U66.*] 

8.  CBimKAX.  Law  (§S  763, 764*)— iNSTRUCnoir 
— WsieBT  or  Ktidbnoc. 

The  court  charged  that  If  the  Jary  beliered 
that  accDsed  was  goilty  ol  an  assault,  or  an 
assaalt  and  battery,  but  had  a  reasonable  doubt 
whether  it  was  an  asgravated  assault  or  assault 
and  batte^,  they  should  acquit  of  aggravated 
assault  and  battery  and  convict  only  simple 
assault,  or  simple  asSaolt  and  battery,  field, 
that  the  diaige  waa  not  on  the  weight  ol  the 
eridenea. 

lEd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  H  1781-1748;  Dee.  Dig.  H 
763,  764.*] 

4.  Cbdhrai.  Law   (§  863*)— iHsnnonoNB 

AFTEB  StTBUBBIon  ow  Caubb. 

That  the  court,  after  charing  orally  with- 
oat  objection,  gives,  at  the  request  of  the  jury 
after  it  bad  retired,  a  proper,  written  charge 
and  also  at  the  request  of  the  prosecntlng  at- 
torney and  over  objection  of  defendant,  is  not 
ground  for  reversing  a  conviction. 

TEd.  Note.— For  other  Criminal 
Iaw,  Dec  Dig.  f  863.*] 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Jndga 

Wattle  Jenkins  waB  convicted  of  assault, 
and  die  appeals.  Afllrmed. 

Ben  Li  Cox,  for  appallant.  John  A.  Mobl^, 
AssL  Atty*         for  the  State. 

BAKSET,  J.  This  appeal  reaults  from  a 
conviction  for  Bimple  assanlt  bad  In  the 
county  court  of  Taylor  county  at  the  April 
term,  1010.  "Hie  Information  filed  against 
appellant  charged  her  with  an  aggravated 
assaalt  committed  upon  the  person  of  M.  W. 
Jenkins  with  a  gun;  the  same  being  then 
and  there  a  deadly  weapon.  The. evidence 
la  not  very  satisfactory. 

L  The  testimony  of  the  state's  witness,  Roe, 
Is  to  the  effect  that  he  was  living  in  Abilene 
at  the  time  of  the  occurrence  out  of  which 
the  loosecntion  arose  and  was  at  tbe  time 


deputy  dty  marshal;  that  he  heard  some 
one  halloo  at  appellant's  bouse;  that  he  look- 
ed over  toward  tbe  bouse  and  saw  a  negro 
man  running  away  from  the  house  and  a 
n^o  woman  shoot  toward  bim;  that  tbe 
appellant  is  a  negro  woman  and  Is  the  wife 
of  M.  W.  Jenkins,  the  assaulted  party,  who, 
It  seems;  Is  a  colored  minister ;  that  be  knew 
them  both,  and  when  be  beard  the  gun 
shoot,  the  appellant  had  the  gun  In  her 
baud,  pointing  same  toward  her  husband, 
who  appeared  to  be  running  and  who  was 
alwut  30  feet  from  appellant  at  tbe  time  she 
fired.  He  then  says:  "It  looked  like  Jenkins 
who  was  running,  and  it  looked  like  his 
wife,  tile  defendant,  who  had  tbe  gun.  I 
did  not  recognize  either  of  the  parties,  but 
it  looked  like  tbe  defendant  and  her  bus- 
band,  M.W.  Jenkins."  He  then  stated  that  It 
was  atwnt  150  or  200  yards  from  where  be  was 
to  where  tbe  shooting  took  place,  and  be 
went  to  Jenkins'  place  at  once,  and  went  Into 
tbe  bouse  and  found  there  appellant,  her 
husband,  and  their  datigbter,  Willie  Jenkins ; 
that  be  looked  around  bat  did  not  see  any 
other  negroes  about  tbe  place;  that  there 
could  have  t>een  other  n^roes  there  whom 
be  did  not  see.  He  also  says  be  examined 
tbe  gun,  which  was  sitting  In  tbe  hall,  and 
found  It  had  recently  been  discharged.  This 
gun  was  produced  and  Identified  by  him  on 
the  trial.  AC.  W.  Jenkins,  the  husband  of 
appellant,  was  Introduced  by  tbe  state  and 
testified  that  he  was  at  borne  on  tbe  day 
in  question  when  Mr.  Roe  came  there;  that 
Just  prior  to  this  time  be  bad  chastised  bis 
daughter,  Willie,  In  the  back  yard;  that 
be  went  Into  tbe  house  and  she  ran  out  of 
tbe  bouse,  and  that  when  he  was  running 
after  her  tbe  gun  w«it  off ;  that  Willie  was 
a  grown  girl,  some  16  years  old;  that  be 
went  back  into  tbe  house  and  asked  bis 
wife  what  tbe  shot  meant  and  she  said  when 
Willie  ran  out  Into  tbe  feack  yard  tbe  gun 
fell  down  in  tbe  ball  and  went  off ;  that  he 
found  the  gun  sitting  in  tbe  comer  of  the 
-house,  and  that  hla  wife  said  she  had  picked 
it  up  off  of  tbe  floor  and  set  it  there.  He 
further  says  that  be  and  his  wife  had  some 
words,  prior  to  the  shooting,  about  tbe  chas- 
tisement of  bis  daughter;  that  In  Just  a 
few  minutes  Mr.  Roe  came  with  tbe  gun  and 
told  th«n  be  wanted  them  to  go  to  the  court- 
house. It  also  appears  from  tbe  evidence 
that  there  was  Just  one  shot  fired.  It  Is 
not  suggested  In  tbe  evidence  that  any  gun 
was  discharged  except  that  belonging  at  the 
Jenkins  house,  or  that  any  other  negro  man 
or  woman  was  there,  except  the  parties 
named.  In  this  condition  of  tbe  record  we 
think  tbe  Jury  was  Justified  in  concluding 
that  appellant  had  fired  the  shot  In  question. 

2.  Tbe  following  portion  of  the  court's 
charge  was  on  tbe  trial  excepted  to :  "But, 
If  you  believe  from  the  evidence,  that  the 
defendant  is  guilty  of  an  assault,  or  an  as- 
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Banlt  and  battery,  tut  bave  a  reaaonable 
doubt  aa  to  whether  ancb  assault  and  ba^ 
tery  was  on  aggniTated  aflsaolt  and  tntt»T, 
aa  hereinbefore  defined,  you  will  aoqalt  ber 
of  aggravated  assault  and  battery  and  find 
her  guilty  of  a  simple  assault,  or  simple 
assault  and  battery,  and  assess  her  punish- 
ment at  a  fine  not  less  than  five  nor  man 
than  twenty-flTe  dollars."  This  was  except- 
ed to  on  the  ground  tbat  no  cha^  was  call- 
ed for  on  simple  assault  under  the  facts  of 
the  case.  Second,  that  the  charge  aa  given 
was  upon  the  wel^^t  of  the  evidence  and  did 
not  give  the  Jury  any  diance  to  acquit  the 
defendant  of  simple  assault  or  slnq>le  as- 
sault and  ■  battery.  There  has  been  some 
confusion  as  to  whether,  where  one  by  the 
use  of  a  deadly  weapon  and  with  mere  in- 
tent to  alarm  commits  assault  npon  another, 
this  is  an  aggravated  assault  or  simple  as- 
sault. That  question  we  need  not  turUier 
retet  to  now,  since  the  conviction  was  for 
slmide  assault,  and,  If  guilty,  appellant  can- 
.not  complain  that  she  was  found  guilty  of 
a  lower  grade  of  cAense  than  under  a  pnq>- 
cr  construction  of  the  law  she  should  have 
lieen.  There  is  no  merit  In  the  otbo:  prop- 
osition that  the  charge  Is  npon  the  weight  of 
the  evidence  becaosei  by  Ita  very  terms,  It 
Is  clearly  an  Instruction  that  if  the  Jury 
shall  find  that  appellant  is  gulltr  of  an  as- 
sault or  assault  and  battery,  then.  In  deter- 
mining the  grade  of  the  offense*  they  should 
give  appellant  the  bm^t  of  the  doubt 

8.  A  rather  unusual  question  of  ivactlce 
is  presented  by  the  next  bill  of  exceptions. 
It  seems  that  the  court  flrst  gave  the  Jury 
an  oral  charge  In  the  case;  no  written 
charge  having  beoi  demanded  by  the  state 
or  defendant  The  bill  recites  that  this  oral 
charge  glvoi  by  the  court  was  In  all  respects 
similar  to  the  vrrltten  charge  in  thcf  record, 
exc^t  that  In  said  oral  charge  the  court 
did  not  submit  to  the  Jniy  the  question  of 
simple  assault  and  assault  and  battery.  The 
bill  further  recites  that  after  rec^vlng  the 
court's  oral  charge,  ttie  Joiy  reUred  and 
consldored  <tf  th^r  verdict  for  some  time, 
deliberating  about  two  honrs,  after  which 
the  Jury  oime  in  and  steted  to  the  court 
tbat  th^  were  unable  to  agree  on  a  verdict, 
and  requested  the  court  to  give  than  a  writ- 
ten charge,  or  dismiss  them  frtnu  further 
consideration  of  the  case.  The  blU  f  nrthw 
recites,  tbat  the  county  attorn^  thereupon 
requested  the  court  to  submit  to  the  Jury 
his  charge  in  writing,  which  the  court  did, 
over  the  objection  of  appellant.  We  think 
ordinarily  nndw  our  statute  that  where  both 
parties  waive  a  written  charge,  that  in  Jus- 
tic^  ndther  should  thereafter  be  heard  to 
complain  that  the  charge  was  not  in  writ- 
ing, and  that  where  the  court  gave  a  verbal 
charge,  he  might  well,  on  subsequent  re- 
quest so  to  do,  decline  to  give  a  written  one. 
Where,  however,  the  court  does  thereaftCT 


give  a  written  charge  and  audi  charge  Is 
intrinsically  unobjectionable  and  charges  the 
law  without  error,  blame^  or  fault,  we  think 
It  would  tM  quite  an  nnreasonable  rule  to 
say  that  from  the  fact  that  he  had  done  so 
it  should  work  a  reversal.  We  camiot  see 
in  thia  ctM,  at  leasts  that  any  InJnsUce  has 
been  done  appellant 

4.  This  dlqxwes  of  the  only  two  bills  of 
en^ftlons  cmtalned  In  the  record,  ^ere 
are  some  objections  and  exceptions  to  the 
diarge  of  the  court  and  some  special  diarges 
requested,  but  these  matters  are  not  saved 
by  proper  bills  of  section.  While  not  very 
ssttsfoctory,  we  are  scarcely  prepared  to 
hold  tbat  there  la  such  a  failure  of  testimony 
as  would  JustiQr  us  in  reversing  a  verdict 
which  has  received  the  api»oval  of  the  oonrt 
who  heard  the  testimony,  and  who  is  bett«> 
advised  than  we  can  be  as  to  the  precise 
facts  of  the  case. 

TtK  Judgment  is  therefore  aflkmed. 


POLE  V.  STATa 

(Court  of  Oiminal  Appeals  of  Texas.   Oct  19, 
1910.    Rehearing  Denied  Dec.  7,  19ia) 

1.  GBnaNAi.  ItLw       G86,  098*)  —  Ooimnn- 
AJtOB— ABSSNOK  or  WiTNBSSIS— DiUQXircx. 

An  application  for  .a  contlnnance  on*  the 
KTonad  of  absence  of  witneflses  was  properly 
denied  where  tbeir  testimony  was  merely  cnma- 
lative,  and  where  the  term  of  conrt  commenced 
on  September  13th  and  the  cause  was  not  call- 
ed for  trial  until  October  1st  and  where,  thoug'h 
the  witnesses  did  not  app«ir  dating  the  two 
weelts,  no  process  was  ap^wd  for  to  aeenn  their 
attendance. 

[Ed.  Note.~For  other  eases;  see  Criminal  Law, 
C^nt.  DiK.  H  1328-1330, 1335-1341;  Dec  Dig! 
H  696,  fi9&*] 

2.  CBmHAi.  Law  (S  917*)— Rtttjito  otx  Ap- 
puo&Tiov  voB  Continuance. 

A  motion  for  new  trial  for  refusal  to  grant 
a  continuance  on  the  ground  of  the  absence  of 
witnesses  was  properly  denied,  where  their  tes- 
timony was  merely  cumnlattTe,  and  where  near- 
ly four  weeks  elapsed  between  the  time  of  cod- 
Tiction  and  the  OTermling  of  the  motion,  with- 
out  any  effort  having  been  made  to  secure  ei- 
ther the  presence  of  the  witnesses  or  their  affi- 
davits in  support  of  the  motion. 

[Ed.  Note. — ^E'or  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  2162;  Dec  Dig.  |  917.*] 

3.  BURGUBT  (S  8*)— EI.E1CENT8  OF  OFFKNSa. 

The  essential  ingredient  of  burglary  is  th« 
felonious  entry,  and  the  intent  may  be  to  com- 
mit any  felony  or  the  crime  of  theft. 

[Bd.  Note.— For  other  cases,  see  Burxlary, 
Cent.  Dig.  SS  24-27 ;  Dec  Dig.  %  8.* 

For  other  deSnitions,  see  Word»  and  Phrases, 
vol.  1,  pp.  908-011 ;  vol.  8,  p.  7593.] 

4.  BUBGLABT  (I  28*)  —  PbOSECUTION— IrDIOT- 
UENT^tSSUES,  PbOOP,  AND  VaBIANCE. 

There  la  no  fatal  variance  between  an  In- 
dictment for  burglary  alleging  that  accused  en- 
tered the  house  of  prosecutor  with  intent  to 
steal  personal  property  belonging  to  him  and. 
the  evidence  that  accused  stole  property  belong- 
ing to  a  member  of  the  family  of  prosecutor. 

[EJd.  Note.— For  other  cases,  see  Barglary, 
Dec.  Dig.  8  28.*] 
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5.  Cbivinai.  Law  Q  058*)~Nxw  TBXiX— Nsw- 

LT  D18COVEBED  EtIDENCE. 

A  Dew  trial  for  oewly  dlMorered  crridence, 
■upported  bj  u  affidavit  <^  accowd  aTerrinf 
that  be  bad  been  iaformed  by  a  former  sheriff 
after  his  convictioD  that  he  could  prove  by  a 
third  person  that  accused  did  not  aligbt  from  a 
train  at  a  station  u  prored  by  the  atate^  bat 
not  auiHKirted  by  the  affidavit  «^  the  former 
sheriff  or  bv  his  testimony  on  the  hearing  of 
the  motion  oecause  of  his  fallnre  to  remember 
the  particnlani  of  the  oonvenation  had  with 
the  third  person,  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  239G-2103 ;  Dec  Dig.  }  958.*] 

Appeal  from  District  Court,  Macogdocbes 
Coonty;  Jamea  I.  Perkins,  Judge. 

Garfleld  Polk  was  conTtcted  of  bor^ary. 
and  be  appeals.  Afltaned. 

Y.  B.  Hlddl^rook,  for  aroellant  John 
A.  Mobley,  Aaat  Atty.  Gem  A»r  tbe  State. 

RAMSBT,  X  On  tbe  19th  Oaj  of  Alarcb, 
190S,  an  Indictment  wai  returned  Into  tbe 
district  court  of.  NBCog&>cbes  conu^  cbarg- 
ing  appellant  with  the  burglary  of  a  private 
restdence  of  Hon  WXL.  At  a  trial  bad  in 
aald  court  m  October  let  of  last  year  appel- 
lant was  toTxhd  guilty,  and  his  punishment 
asaemed  at  confinement  in  tbe  penitentiary 
for  a  pniod  of  five  years. 

1.  When  tbe  ease  was  called  for  trial,  ap- 
pellant liled  his  third  application  for  con- 
tinuance, based  on  tbe  absence  of  Kate  Beo- 
toa  and  John  Bryant  It  may  be  conceded 
that  tbe  testimony  of  each  of  these  witness- 
es was  material.  In  refusii^  tbe  aifplicatlen 
the  court  states  in  his  explanation  attached 
to  the  blU  that  audi  application  on  Its  faoe 
flhowB  a  want  of  diligence^  in  tills:  that  the 
then  term  of  court  convened  on  September 
IStb,  and  the  case  was  not  called  for  trial 
until  Octobv  Isl^  and  that  the  witnesses 
had  not  appeared  during  these  two  weeks 
which  bad  elapsed  and  no  prooeaa  had  been 
applied  for  to  secure  their  attendance;  fur* 
ther,  that  the  evidence  is  mer^  cumulative, 
and.  again,  that  nearly  four  weeks  bad  elaps- 
ed between  the  time  of  convicU<m  and  tbe 
overruling  of  the  motion  for  new -trial,  and 
no  elfort  had  been  made  to  secure  either  tbe 
presence  of  the  witnesses  or  tbeir  affidavits 
In  support  of  tbe  motion  for  new  trial.  Un- 
der the  explanation  of  tbe  learned  trial 
^urt,  it  does  not  admit  of  question  that  bis 
action  was  not  only  authorized,  but  proper, 
In  oremillng  tbe  application  for  continuance 
and  tbe  motion  for  new  trial  based  upon 
his  action  in  resipect  thereto. 

2.  In  motion  for  new  trial,  referoice  Is 
made  to  bills  of  exception  Nos.  2,Z,  ^  H,  and 

6,  but  an  Inspection  of  the  record  discloses 
that  no  such  bills  are  contained  In  it.  There 
is  In  the  statement  of  facts  some  exceptions 
taken  In  a  general  way,  but  these  are  not 
snffldently  definite  to  donand  review. 

-  3.  Again,  It  is  urged  that  there  Is  a  vari- 
ance between  the  allegation  in  the  indictment 


and  the  proof.  The  Indictment  alleges  that 
appellant  entered  the  house  in  question  with 
Intent  to  commit  the  crime  of  theft,  and 
with  Intent  to  steal  certain  personal  prop- 
erty belonging  to  Bfon  Hill.  The  evidence 
shows  that  the  only  property  that  was  in 
fact  missed  was  a  trunk  belonging  to  Hill's 
dau^ter.  We  do  not  think  tbe  fact  that, 
where  one  enters  a  honse  belonging  to  the 
bead  of  the  family,  tbe  fact  that  the  only 
property  which  is  remored  from  the  house, 
may  belong  to.  some  otiier  member  of  the 
family  will  constitute  a  variance.  Tbe  crime 
char^  is  not  theft,  but  burglary.  The  es- 
sential and  lndlsi>en8able  Ingredients  of  the 
offense  of  burglary  is  the  felonious  entry, 
and  the  Intent  may  be  to  commit  any  felony, 
or  the  crime  of  theft,  and  the  mere  ftict  that 
the  proper^  taken  at  night  may  happen  to 
bdong  to  some  one  else  than  the  owner  of 
tbe  bouse  and  tbe  head  of  the  family  will  not 
entitle  such  burglar  to  an  acquittal  on  the 
ground  of  variance.  Knbacak  t.  State,  iZt 
S.  W.  836. 

4.  Again,  a  new  ti^  was  sought  on  the 
ground  of  certain  newly  discovered  testi- 
mony. This  motion,  is  supported  by  the  affi- 
davit of  a^ellant,  who  states:  That  he  bad 
been  informed  by  Geoige  W.  BhickbunC  ex-, 
sheriff  of  Nacof^oches  county,  oh  13th  day 
of  October,  and  after  conviction,  that  be 
could  prove  by  Geo^e  Jonea,  who  resides  In 
and  near  Tlmpaon,  Shelby  count7t  that  be, 
Jones,  got  off  the  train  at  Caro,  but  that 
appetlant  did  not  get  off  the  train  at  that 
place.  It  should  here  be  stated  that  appel- 
lant claimed  that  he  had  gotten  off  the  train 
at  Nacogdoches  on  the  evening  of  the  day  of 
the  burglary ;  wb^eas.  It  was  daimed  by  the 
state  and  testified  to  by  one  witness  that 
on  this  evraing  be  got  off  the  train  at  Caro 
some  few  miles  of  tiw  scene  of  the  burglary. 
That  this  testimony  was  unknown  to  him, 
but  that;  as  soon  as  the  witness  Dallas  Col- 
lier testified  that  he,  defendant,  got  off  tbe 
train  at  Caro,  bis  counsel  bad  tbe  witness 
Qeorge  Jones  called,  believing  that  he  was 
in  the  city  of  Nacogdoches,  bnt  was  inform- 
ed that  be  was  in  the  dty  of  San  Antonla 
and  that  he  could  not  be  reached  In  time  to 
testify  In  the  case,  Tbe  application  for  new 
trial  touching  tbls  matter  contains  this  state- 
ment: "Defendant  avers  that  be  was  In- 
formed of  these  facts  by  Oeo.  W.  Blackburn, 
ex-sherlff  of  this  county,  on  the  13tb  day  of 
Octobn,  1909 ;  that  be  believes  the  informa- 
tion to  be  true;  that  he  believes  that  tbe 
said  testimony  can  be  procnred  on  another 
trial  If  a  new  trial  be  awarded  him.  Tbe 
defendant  further  states  that  tbe  reason 
that  the  affidavit  of  the  informant  is  not  at- 
tached hereto  is  that  he  Is  nnable  to  secure 
the  same  from  George  W.  Blackbnm,  as  the 
informant  states  that  be  does  not  remembw 
what  the  particular  conversation  was,  but 
that  the  said  Geo.  Jones,  or  Geo.  Speedy  as 
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he  Is  sometimes  known,  stated  while  he  was 
In  Jail  that  the  defendant  did  not  get  off  the 
train  at  Caro.  Tex.,  but  that  be,  George 
Jones,  did;  that  the  Informant  only  remem- 
bers ttiat  something  of  the  above  was  the 
conversation."  It  will  be  noticed  that  appel- 
lant's version  of  the  statement  to  blm  by 
Biacbbum  was  of  a  vague  character,  that 
according  to  his  statement  the  memory  of 
Mr.  Blackburn  was  quite  vague  and  indefinite 
as  to  what  Jones  had  said  to  him,  but  that 
"he  only  remembers  that  something  of  the 
above  was  the  conversation."  If  a  fuller 
statement  from  Mr.  Blackburn  had  been  de- 
sired, It  was  easily  iweslble  on  bearing  the 
motion  to  have  subpoenaed  him  before  the 
court,  had  him  testify  on  the  hearing,  and 
his  testimony  could  have  been  Incorporated 
In  the  record  so  we  might  Intelligently  have 
passed  on  the  matter.  As  presented,  we  do 
not  think  the  court  below  was  required  to 
grant  a  new  trial,  and  It  seems  evident  to  us 
that  we  would  be  wholly  wlthoat  warrant 
In  reversing  the  Judgment  of  conviction  for 
his  failure  so  to  do. 

S.  There  are  no  other  qnestlons  raised  in 
tile  record  that  require  attention. 

Finding  no  error  In  the  proceedings  of  the 
courft  below,  It  iB  ordered  that  tbe  Jndgmmit 
be  affirmed. 


POINTER  T.  STATS. 
(CotM  of  Criminal  Appeals  of  Texas,  N«r.  23, 

ioia) 

TiTToxiOATnro  lAQUou  (I  236*)  —  GRmnr AL 
Law  (1  a04*>— Yiolatiom  oa  Local  Option 
Law— PBosiomioH— PBOor-nJuDiciAi.  No- 
nce 

A  peraoQ  cannot  be  convicted  for  violation 
of  the  county  option  law,  in  the  absence  of 
proof  that  each  law  was  adopted  in  the  conoty 
where  the  prosecDtioQ  is  pending  aobsequently 
to  the  passage  of  the  statute,  since  judicial  no- 
tice of  the  existance  of  such  law  will  not  \te 
taken. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liqaors,  Dec  Dig.  I  236  :*  Criminal  Law,  Cent 
Dig.  {  706 ;  Dec.  Dig.  |  804.*} 

Appeal  from  District  Court,  Clay  County; 
A.  H.  Carrlgan,  Judge. 

Walter  Pointer  was  convicted  of  violation 
of  the  local  option  law,  and  appeals.  Berezs- 
ed  and  ronanded. 

John  A.  M^Aley,  Aflst  Atty.  Gen.,  for  the 
Stata 


BAM8BT,  J.  Appellant  was  convicted  in 
the  district  court  of  Clay  county  on  tbe  17th 
day  of  May  of  this  year  of  a  charge  of  vlo- 
latloD  of  the  local  option  law  In  said  county, 
and  bis  punishment  assessed  at  confinement 
In  the  penitentiary  for  a  period  of  two  years. 

The  statement  of  facts  filed  In  the  case 
shows  that  tbe  following  proof  was  made. 


and  none  other,  of  t2ie  putting  In  force  of 
local  option  in  said  county:  "The  state  first 
oftered  in  evidence  certified  c(%>y  of  the  pro- 
hibition OTders  filed  in  this  court  May  14, 
1910,  by  District  Clerk  A.  A.  Weeks,  and 
showing  that  tills  prohibition  law  is  in  effect 
in  Clay  county,  Tex."  It  will  t>e  noted  from 
this  recital  that  It  does  not  ai^>ear  when 
local  option  was  voted  in  Clay  county.  Nor 
is  it  recited  that  any  election  was  held  In 
said  county  after  the  passage  of  the  act  of 
the  Legislature  fixing  a  felony  punlahmoit 
for  a  violation  of  tbe  law.  We  have  quite 
uniformly  h^d  that  we  caimot  take  Judicial 
cognizance  oi  the  exlstoice  of  such  law  in  the 
several  counties,  bat  tbat  proof  of  same 
must  be  made.  Before  the  punishment  of 
confinement  in  the  penitentiary  can  be  as- 
sessed for  a  violation  of  this  law,  it  must 
appear  that  local  option  has  been  carried 
In  the  county  where  the  prosecution  Is  pend- 
ing subsequently  to  the  passage  of  the  act 
making  the  violation  of  same  a  felony.  See 
Lewis  V.  State,  127  S.  W.  808.  See,  also,  Coy 
V.  State,  128  S.  W.  414. 

For  the  error  pointed  out,  the  Judgment 
will  be  reversed,  and  the  cause  remanded 
for  proceedings  In  accordance  with  law. 


WARRSN  T.  STATBL 

(Court  of  Criminal  Appeals  of  Texas.   Nov.  9, 
1910.   Beheariog  Denied  Dec.  7.  19ia) 

OknoNAi.  Law  ^  69*)— "Aoooupuoe." 

Under  Pen.  Code  180S,  art.  79,  defining  an 
"accomplice"  as  one  who  is  not  present  at  tbe 
commission  of  an  offense,  bat  who,  t>efore  the 
act  is  done,  advises  or  encourages  another  to 
commit  the  offense,  etc.,  in  order  to  be  an  ac- 
complice one  mast  be  in  some  way  connected 
with  the  crime  charged,  it  not  sufficing  Uiat  be 
may  have  been  connected  with  a  defendant  in 
a  prior  transaction,  even  thoagh  violative  of 
law ;  and  hence  mere  participants  with  accused 
in  a  gambling  game,  ctHicemuig  wlilch  be  was 
charged  wiUi  falsely  testi^ing,  were  not  ac- 
complices. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  71 ;  Dec  Dig.  }  tS9.« 

For  other  definitions,  see  Words  and  Phraasa^ 

VOL  1,  pp.  75-79;  vol.  8,  p.  7561.] 

Appeal  from  District  Court,  Smith  County ; 
B.  W.  Simpson,  Judge. 

Alex  Warren  was  ctmvlcted  of  crim^  and 
ai^»eals.  Affirmed. 

Goitry  ft  Caatl^  for  appelant  John  A. 
Mobley,  Asst  Atty.  Oen.*  for  tbe  Stata 

RAMSEY,  J.  This  Is  the  second  appeal  of 
this  case.  The  opinion  on  tbe  former  aiveal 
will  be  found  in  67  Tex.  Cr.  R.  518,  123  8. 
W.  1115,  where  the  inb«tamce  of  the  facts  la 

stated. 

The  sole  question  of  any  consequence  Id 
the  case  on  this  appeal  relates  to  tbe  fiUl- 
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ure  of  tbe  court  to  give  a  special  Instnictlon 
to  the  effect,  In  snbstance,  that  the  convlc- 
tloD  conld  not  be  bad  upon  the  testimony  of 
an  accomplice  nnless  corroborated  by  other 
evlAenee,  and  an  Instmctlon  as  to  what  con- 
stltates  an  accomplice.  It  la  also  urged  that, 
Inasmuch  as  practically  the  only  teetlmony 
in  tbe  case  against  appellant  waa  that  of 
the  witnesses  Fergnson,  Williams,  and  Clay- 
ton, If  they  were  accomplices,  then,  since  one 
accomplice  conld  not  corroborate  anotlier,  an* 
der  the  terms  of  our  perjury  statute,  the 
court  should  hare  Instructed  the  Jury  per- 
emptorily to  hare  returned  a  verdict  of  not 
guilty.  If  these  witnesses  were  accomplices, 
or  If  there  was  any  testimony  raising  the  is- 
sue^ then  it  must  result  that  tbe  case  should 
be  reversed.  While  appellant  makes  an  in- 
genuous and  plausible  argument  to  sustain 
this  contention,  we  think  It  unsound,  and 
our  Judgmeit  Is  clear  that  neither  of  the 
witnesses  were  "acccanpUcetf*  in  respect  to 
the  ofloise  charged  as  that  term  Is  used  in 
our  Code.  Artlde  79,  Pen.  Code  1895,  de- 
fines an  "accomplice"  as  follows:  "An  ac- 
complice la  one  who  Is  not  present  at  the 
commission  of  an  offense,  but  who,  before 
the  act  la  done,  advises,  commands  or  en- 
courages another  to  commit  the  oCFense;  or 
who  agrees  with  the  principal  offender  to  aid 
blm  in  committing  the  oflensev  though  he 
may  not  have  given  such  aid ;  or,  who  prom- 
ises any  reward,  favor  or  other  inducement ; 
or  threatens  any  injury  in  order  to  procure 
the  coDuulflston  of  the  offoise;  or,  who  pre- 
pares arms  or  aid  of  any  kind,  prior  to  tbe 
commission  of  an  offoise,  for  the  purpose  of 
assisting  the  principal  Jn  the  execution  of  tbe 
same."  Now,  in  order  to  be  an  accomplice^ 
one  must  be  connected  In  some  way  with 
the  crime  charged  and  under  investigation. 
It  is  not  sufficient  that  he  may  have  been 
allied  or  connected  with  a  defendant  in  some 
prior  transaction,  even.  If  such  transaction 
were  a  violation  of  the  law.  It  is  not  con- 
tended or  claimed  In  this  case  that  either 
of  the  witnesses  named  above  conspired,  con- 
federated, or  In  any  way  acted  with  appel* 
lant  in  tbe  commission  of  the  perjury  wbldi 
Is  the  fonndatioD  of  this  prosecution  and  con- 
viction. On  the  other  band,  on  the  trial  in 
which  he  gave  the  testimony  forming  the 
foundation  of  this  cas^  they  were  hostile  to 
blm,  and  gave  testlnKmy  directly  contradic- 
tory to  his  own.  It  would  appear  from  their 
testiLmony  that  they  were  participants  In  the 
game,  months  b^ore  the  trial  in  which  he 
denied  on  the  stand,  being  at  all  concerned. 
Now  tbe  crime  here  diarged  consisted  In 
giving  false  testim<xiy  deliberately  and  cor- 
ruptly in  the  county  court  on  the  trial  of 
tbe  gaming  case  against  him.  Were  these 
witnesses  accomplices  In  that  act?  If  they 
were^  the  court  should  have  given  In  sub- 
stance the  charge  requested  by  counsel.  If 
tbsj  were  not,  th«i  no  sudi  instruction 
ataonUl  liava  been  i^voi.   Our  condnslon  Is 


that  they  were  not  accomplices,  and  that 
the  court  not  only  did  not  err  In  Instruct- 
ing the  jury  on  this  question,  bat  that  he 
was  without  anthority  so  to  do. 

Nor  do  we  think  that  any  of  tbe  authori- 
ties cited  by  api>ellant  sustain  this  conclu- 
sion. In  the  case  of  Barrara  v.  State,  42 
Tex.  280,  it  appeared  that  the  witness  Amado 
Lerma  had  been  Indicted  as  one  of  the  mur- 
derers of  John  r.  Morton  with  whose  death 
Barrara  In  that  case  was  chained.  In  tliat 
case  clearly  Lerma  was  an  accomplice,  in 
that  he  was  connected  with  the  crime  and  of- 
fKise  for  whldi  Barrara  was  then  on  trial. 
In  the  case  of  BeatSi  t.  State,  S2  Tex.  Or.  B. 
240,  22  S.  W.  976,  the  rule  of  accomplice's 
testimony  was  applied,  but  In  that  case  Judge 
Simkins,  speaking  for  the  court,  says:  "That 
niompson  was  an  accomplice  to  the  act  of 
perjury.  The  evidence  of  Thompson  was 
that  as  soon  as  he  came  to  town  Lute  Beach 
met  htm,  told  him  he  had  issued  a  enbpcena 
for  him,  and  he  must  keep  out  of  the  way 
until  be  got  bis  case  continued ;  that  he  did 
not  know  defendant  was  going  to  make  tbe 
application  for  a  continuance  and  swear  to 
it"  In  the  still  later  case  of  Oonant  v. 
States  51  Tei,  Or.  R.  610,  108  S.  W.  897,  the 
relation  of  accomplice  in  perjury  cases  re- 
ceived pretty  full  discussion  by  this  court; 
but  in  that  case  an  inspection  of  the  evi- 
dence will  show  that  Prathw,  who  was  the 
chief  witness  against  Conant,  had  conspired 
and  confederated  with  him  to  give  false  tes- 
timony in  the  case  and  to  the  same  efTect  In 
substance  as  Conant's  testimony.  This  will 
fully  appear  by  referoice  to  the  following 
rather  lengthy  quotation  from  the  opinion  in 
that  case,  rendered  by  Judge  Davidson,  our 
Presiding  Judge :  "Prather  was  regarded  by 
the  state  as  a  very  important  witneffii,  and 
his  testimony  is  to  the  effect:  That,  b^ore 
the  trial  of  Rice  for  homicide,  he,  his  broth- 
er Ed,  and  appellant  entered  into  a  con- 
spiracy to  swear  to  a  case  of  self-defense  for 
Rice;  at  least,  he  states  substantially  that 
before  the  trial  they  had  a  written  state- 
m^t  of  evidence,  which  was  prepared  by 
his  brother  Ed,  and  that  himself  and  appel- 
lant, from  this  written  statement;  prepared 
themselves  to  and  did  swear  In  behalf  of 
Rice  on  the  trial,  and  that  he  was  to  re- 
ceive money  for  so  swearing,  and  did  re- 
ceive some  of  the  stipulated  sum  promised. 
That,  among  other  things,  they  were  to  swear 
that  on  tbe  night  of  the  killing  of  Phelan  by 
Bice  th^  were  at  the  saloon  where  the 
homicide  occurred  Just  prior  to  Its  occur- 
rence. That  they  saw  Rice  come  into  tbe 
saloon  and  Invite  Phelan,  who  was  behind 
the  bar,  to  take  a  drink,  and  that  Phelan  in- 
sultingly declined,  which  brought  about  a  col- 
loquy, ending  in  the  final  tragedy.  That 
Phelan  got  a  pistol,  came  from  behind  the 
bar,  and  a  difficulty  ensued.  In  which  Rice 
took  Pbelan's  life.  That  he  so  testified  on 
tbe  trial  ot  Rice,  and,  after  so  dcdng,  be- 
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came  coosdatce  Btrlcken,  returned  and  In- 
formed state's  coanfl^  that  his  testimony  was 
fabricated  and  false,  tliat  he  had  committed 
pwjury  ta  swearlnc  as  lie  did  1b  b^If  of 
Blce^  and  he  swore  vpoa  the  trial  ot  appe- 
lant that  he  did  so  commit  perjury.  Thte 
places  Prather  atrlcUy  within  the  rule  of 
an  accomplice  to  perjury  on  Bice's  trial. 
When  he,  appellant,  and  Eji  Pratber  entered 
Into  the  conspiracy  to  testify  to  facts  agreed 
upon  and  thai  executed  that  conspiracy,  by 
testifying  to  the  facts  bo  agreed  upon,  he 
committed  ddiberate  perjury,  and  under  his 
testimony  he  then  became  guilty  of  three  fel< 
onles,  a  conspiracy  to  commit  a  felony,  ac> 
ceptlng  a  bribe  to  swear  falsely  In  pursu- 
ance of  that  conspiracy,  and  the  subseiiurait 
perjury  upon  the  trial  of  Rice.  Under  this 
condition  of  things,  the  witness  Prather  was 
not  only  discredited  by  being  an  accomplice, 
and,  thwtfore^  not  a  credible  witness,  but 


be  deUberately  sweani  to  the  fact  that  he 
was  not  only  a  conqilrator  to  onnmlt  that 
p^Jury  In  addition,  but  tiiat  be  did  com- 
mit the  perjury,  and  that  he  recetred  money 
for  tosttCrlng  f als^.  Tbe  conrt  should  have 
Informed  the  Jnry  that  under  tbe  law  the 
witness  Prather  was  not  a  credible  witness, 
and  could  not  be  so  oonildwed  by  them." 

We  think  that  no  ease  can  be  found  which 
would  hold  that  partldpancy  In  sonw  trans- 
action, though  ItseU  a  crime  ont  of  whldt  the 
false  testimony  grew,  but  remored  from  It 
In  point  of  time  many  months  and  In  i^ich 
the  parties  claimed  to  be  accomplices,  had 
no  part  or  parcel,  would  be  an  accomplice. 

BelleTlng  that  on  this  Important  question 
counsel  are  in  error,  and  lliat  Uie  trial  court 
was  correct,  we  think  the  case  must  be  af- 
firmed, as  Is  now  done. 

McCOBO,  J.,  not  Bitthig, 
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MARSHALL  t.  OOUHONWBAI/TH. 
(Court  of  Appeals  of  Kwtackjr.   Dec  9,  1910.) 

1.  BoHiciDB  (S  180*)— Mauck  Afobeteouoht 
— Drunkbmress. 

That  defettdaat  was  dro&k  when  he  com* 
netted  the  homicide  was  competent  on  the  Is- 
sue of  malice  aforethoogbt 

lEd.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dls..f  381 ;  Dee.  TXg.  f  180.*] 

2.  HOHIOIDK    (I    309*)  —  VOLDRTART  MiN- 
BLAUOHTEB— BVIDBNCE. 

Accused  having  determined  to  marder  de- 
ceased, after  ascertainioff  that  her  husband  was 
away  from  home,  went  for  his  razor,  sarins  tihat 
he  was  coing  to  cot  the  woman's  head  off  with 
it.  Declaring  that  he  was  going  to  meet  death, 
he  left  the  stable  where  he  was  employed,  and 
having  drank  several  glasses  of  whisky  reached 
decedent's  house  where  he  cnt  her  throat,  the 
signs  indicating  a  stmggle.  Accused  also  stated 
to  persons  he  met  before  his  arrest  that  he  had 
killed  deceased.  He  did  not  teatify  at  the  tilaL 
HtU,  that  the  fiiets  did  not  reqaire  sobmission 
of  Tolnntary  manslanghter. 
_tE)d._Note^For  oUier  cases,  see  Homielde, 
Cent.  Diff.  1695;  De&  Die  |  309.*] 

Appeal  from  drcult  Court,  Shelby  County. 
Engme  Marshall  vaa  conylcted  of  murder, 
and  be  aroeals.  Afflnned. 

J.  0.  Beckham  ft  Son.  B.  B.  Beard,  and  W. 
T.  Beckbam,  for  appellant  Jamea  Breathitt, 
Atty.  Geo.,  and  Tom  B.  McQregor,  Asat 
Atty.  Oen.,  tm  the  Commonwealth. 

HOBBON.  J.  Appellant  was  Indicted  for 
the  murder  ot  Usale  Harrington,  and  bting 
found  gnllty.  and  hla  pnnlshmeDt  fixed  at 
death,  Iw  aMnala.  Practically  the  only 
sround  relied  on  for  a  reversal  to  that  tbe 
court  failed  to  give  an  InstmctlMi  on  the 
law  of  voluntary  manalanghter.  The  settle- 
ment of  this  question  reqolree  a  statement 
of  the  anbatance  ot  tho  testimony.  The  de- 
oeaaed,  Uatle  Kurlngton.  bad  lived  In 
Louisville  for  several  years  with  the  witness 
Sandy  Harrington.  She  was  not  married, 
but  bad  two  children  by  him.  About  two 
months  before  tbe  killing  sbe  left  Erring- 
ton  and  Louisville  and  wait  to  Shelbyvllle, 
tbe  borne  of  appellant,  and  where  abe  met 
and  lived  with  appellant  in  a  small  honsa  In 
a  suburb  of  that  dty  until  the  day  before  tbe 
killing,  wbm  Sandy  Harrington  arrived  In 
Sb^byvUle,  and  be  and  Llole  were  married 
and  went  to  another  bouse  In  the  dty  and 
spent  tbe  night  Ai^wllant  worked  at  Har- 
bliion  Ai  Well's  Uvery  Btab1&  Barly  Sunday 
morning,  after  Uzale  bad  married  Sand; 
Harrlngt<Hi  on  tbe  evening  before,  appellant 
w«it  to  tbe  atable,  and  in  company  with  sev- 
eral other  bands  began  and  finished  bla  duty 
at  dleaning  horses  and  tbe  other  work  around 
the  stable.  Several  of  the  boys  who  were 
working  wltb  him  testlfled  that  while  doing 
his  work  he  stated  that  "he  bad  a  little  bad 
Iu<^''  uid  upon  being  a^ed  what  It  was, 
he  answered  that  "bis  girl  bad  married  on 
him  and  that  he  was  going  down,  and  cut 


ber  bead  off."  One  of  tbe  witnesses  told  blm 
be  bad  better  "cnt  out  that  foolishness,"  and 
be  r^lsd  that  *'be  was  looking  for  death, 
and  nothing  but  deatb  would  satisfy  btm." 
By  tbia  tbne  he  bad  completed  bto  duties 
and  started  away.  One  or  two  of  tbe  wit- 
nesses Invited  him  to  go  with  tbem  to  break- 
fast bnt  be  declined,  and  s<»ne  one  told  him 
he  bad  better  tidce  bis  coat  and  be  r^led 
"be  didnt  need  a  coat  as  be  was  going  to 
meet  death.**  The  commonwealth  further 
proved  that  appelant  wait  early  that  morn- 
ing and  obtained  bis  razor  Uom  a  MmA  who 
had  It  borrowed.  Before  leaving  the  stably 
be  gave  a  boy  10  cents  to  go  to  another  Uv- 
ery ataUe  at  irtilch  Sandy  Harrlngttm  was 
working  to  see  whether  he  was  there,  which 
the  boy  did  and  reported  that  he  was.  The 
commonwealth  showed  by  another  witness, 
who  was  In  tbe  bouse  opposite  the  boose  oc- 
cupied by  Bandy  Harrington  and  Uie  deceas- 
ed, that  at  about  7  or  7^  o'clock  a.  m.  be 
saw  appelant  go  Into  tbe  Harrington  bouse; 
that  be  remained  thne  three  or  four  min- 
utes, came  running  out  and  went  away;  that 
while  be  was  In  the  bouse  some  one  scream- 
ed ;  that  appelant  had  bis  sleeves  rolled  up, 
bat  notbinff  was  seen  In  his  hands.  When 
Harrington  returned  to  the  bouse  from  bla 
work  be  found  bis  wife  dead.  Sandy  Sar^ 
rlngton,  a  policeman,  and  tbe  i^yidclan  testl- 
fled that  deceased's  throat  was  cut  from  ear 
to  ear;  tbat  tbe  arteries  and  wlndidpe  were 
severed ;  that  there  was  blood  over  the  room 
and  bed,  and  that  a  part  of  a  raaor  blade 
waa  found  on  the  bed.  Deceased  was  found 
lying  mostly  In  an  adjoining  room  wltb  ber 
head  In  tbe  door  between  tbe  rooms. 

Appellant  did  not  testify,  bat  Introduced 
his  father,  mother,  and  otber  wltneeses  who 
bad  known  him  from  childhood.  The  sub- 
stance of  their  testimony  was  to  tbe  efCect 
that  appellant  was  one  of  twins;  that  tbe 
otber  had  died  early  in  life  without  ever  hav- 
ing beoi  possessed  of  any  Intdllgence ;  that 
a]n>ellant  bad  at  dlffraent  tbam  shown  by  his 
acts  and  conduct  Ibat  be  waa  not  right  In  his 
mind — that  be  was  weak-minded;  tbat  bis 
father,  who  waa  then  about  80  years  old,  had 
been  i^ndged  a  lunatic  and  sent  to  the  asy- 
lum twice.  It  waa  also  shown  by  the  com- 
monwealth  witnesses  who  were  with  appel- 
lant at  the  stable  that  morning  before  break- 
fast that  appelant  had  whisky.  One  witness 
saw  him  take  a  drink,  another  one  drink,  and 
another  saw  Um  take  four  drinks.  One  or 
two  of  them  said  that  be  appeared  to  be 
drunk.  One  or  two  said  they  did  not  know 
whether  be  was  drunk  or  not.  bnt  that  be 
appeared  to  be  whining  or  crying.  The  de^ 
fendant  before  leaving  the  stable  showed  tbe 
razor  to  one  of  the  men  there  telling  him  be 
was  going  tx>  cut  tbe  woman's  head  oft  wltb 
It  I>eclaring  be  was  going  to  meet  death, 
he  went  from  the  stable  to  the  house  where 
sbe  was,  and  the  signs  there  indicated  that 


•For  other  oasss  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  a  Am.  Dig.  Key  No.  SerUs  A  Bsp'r  ladMCSs 
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he  fotud  her  Id  bed,  and  cut  her  throat  In 
the  bed,  and  ahe  had  then  struf^led  from 
the  bed  to  the  point  where  her  body  was 
found  a  few  feet  from  It.  He  stated  to  per- 
sons he  met  before  his  arrest  that  he  had 
killed  her,  and  he  did  not  testify  on  the  trial. 
The  court  Instructed  the  Jury  under  the  facts 
iwoved,  upon  the  law  of  murder  and  Insanity, 
but  did  not  give  an  Instruction  upon  volun- 
tary manslaughter,  and  for  this  reason  ap- 
pellant asks  a  reversal. 

The  court  has  In  a  number  of  cases  held 
that  the  evldmce  that  the  defendant  was 
drunk  at  the  time  of  the  homicide  Is  compe- 
tent to  be  considered  by  the  Jury  upon  the 
question  whether  the  killing  was  with  malice 
aforethonghL  It  Is  Insisted  that  under  the 
rule  laid  down  in  Nichols  v.  Oom.,  11  Bush, 
675,  Rogers  v.  Oom.,  96  Ky.  24,  27  8.  W.  813, 
16  Ey.  Law  B^.  199,  and  Bishop  t.  Com., 
109  Ky.  558,  60  S.  W.  190,  22  Ky.  Law  Rep. 
1161,  an  Instruction  on  voluntary  manslaugh- 
ter should  have  been  given,  as  there  was 
some  evidence  on  behalf  of  the  defendant  to 
the  effect  that  he  was  drunk,  although  there 
was  other  evidence  to  the  eflTect  that  he  was 
excited  rather  than  drunk.  But  we  do  not 
think  this  Is  a  case  to  which  the  rule  refer- 
red to  should  be  ai^lled.  The  sum  of  the 
evidence  la  this:  The  defendant  determined 
In  his  heart  to  murder  the  woman.  He  then 
Bmt  to  learn  If  her  husband  was  away  from 
home,  so  as  to  t)e  sure  the  coast  was  clear. 
He  then  vrent  and  got  his  raieor,  telling  the 
purpose  for  which  he  got  it,  and  to  nerve 
himself  for  his  desperate  deed,  drank  the 
whisky  referred  to,  before  going  to  the  house 
of  tbe  defenseless  woman  and  cutting  her 
throat  In  bed.  The  man  who  determines  to 
commit  a  crime,  and  then  to  nerve  himself 
fills  himself  with  whisky  is  none  the  less 
guilty  because  he  made  himself  drunk  In  or- 
der to  commit  the  crime.  There  Is  no  evi- 
dence that  the  defendant  was  drunk  or  drink- 
ing when  he  formed  his  design  to  kill  the  wo- 
man and  set  about  his  preparations  for  the 
deed.  On  the  evidence,  we  do  not  see  that 
an  instruction  on  voluntary  manslaughter 
had  any  place  in  the  case. 

There  was  proof  of  unsoundness  of  mind 
by  blm,  and  this  matter  was  properly  submit- 
ted to  the  Jury  by  tbe  court  On  the  whole 
record  we  do  not  see  that  any  substantial 
right  of  the  defendant  was  prejadicated  on 
the  trial. 

Jadgmoit  affirmed. 


OOMLSIZ  et  al.  v.  HARDWICK. 

(ODurt  of  Aweals  of  Kmtucky.   Dec.  8.  1010.) 

J.  Ihtoxicatiwo  Liquobs  (f  34*)— Local  Op- 
tion BI.EOTION — COBBCIOIT  OF  V0TB88. 
On  each  of  the  ballots  used  In  a  local  op- 
tion election,  tliere  was  i^ced  over  the  word 
"Tea"  on  the  local  option  aide  an  open  book, 
with  the  words  "Holy  Bible"  printed  acroas  the 


face,  and  over  the  word  "No"  on  the  side  op- 
poaite  to  local  (wtlon  a  whiaky  bottle  and  a 

flass,  with  tbe  bead  at  a  snake  protruding 
rom  the  moath  of  the  bottle.  Tbe  uae  of  the 
Bible  as  an  «Dablem  was  prohibited  by  Ky.  St. 
!  14S3  (Russell's  St  I  4012).  and  there  was 
evidence  that  such  emblems  were  calculated  to 
and  did  In  fact  affect  the  result  of  the  election, 
though  there  was  considerable  evidence  to  tbe 
contrary.  Beld,  that  such  emblems  tended  to 
prevent  a  free  and  equal  expwsaion  of  opinitm 
on  the  part  (tf  the  Toteis  and  rmdered  the  Sec- 
tion void. 

[Ed.  Note.— For  other  cases,  see  Intozlcatl&c 
Uquora,  Dec  Dig.  |  34.»] 

2.  iNToxicATino  Liquobs  (|  87*)— Looal  Op- 
tion—Ballot— Bvidknce. 

Where  a  local  option  election  was  contest- 
ed on  tbe  ground  that  Impn^r  emblema  had 
been  oaed,  evidence  of  statements  by  voters  and 
dection  officers  with  reference  to  the  effect  of 
audi  emblems  on  them,  was  admiaaiUe  as  bear- 
ing on  the  question  whether  the  devices  were 
calculated  to  affect  the  result  of  the  electloa. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
LiQuon,  Dea  Dig.  |  87.*] 

Appeal  trom  Circuit  Court,  Powell  Oonnty. 

Action  by  Matt  Conley  and  others  against 
J.  H.  Hardwlck  to  determine  the  validity  of 
a  local  option  electton.  Judgmoit  for  datoid^ 
ant,  and  plalntlfls  anieaL  Bereraed  and  la- 
manded. 

O.  GL  Turner  and  Henry  WatBcm,  tw  ap> 
pellants,  G.  F.  Spencer  and  Greene  Tan 
Winkle  S<dioolfieId*  for  appellee. 

CLAY,  C  At  a  local  option  Section  held 
in  Powrfl  county,  Ky.,  on  February  28,  1908, 
the  returns  show  that  a  majority  of  the 
voters  voted  against  the  sale  of  spirituous, 
vinous,  and  malt  liquors,  nils  api>eal  in- 
v<dves  the  validity  of  that  electltm.  While 
the  election  was  contested  on  several  grounds, 
we  deem  it  necessary  on  this  appeal  to  con- 
sider only  one  of  the  grounds  urged.  On 
each  of  the  ballots  used  in  tbe  election  there 
was  placed  over  the  word  "Yes"  (the  local 
option  side)  an  open  book,  with  the  words 
"Holy  Bible"  printed  across  its  face;  and 
over  the  "No"  (the  side  o];^K>8ed  to  local  op- 
tion) a  whisky  bottle  and  glass  beside  It 
with  the  head  of  a  snake  protruding  from 
the  mouth  of  the  bottle.  While  a  number  of 
reputable  citizens  testified  that,  in  their  opin- 
ion, the  use  of  the  devices  referred  to  was 
not  calculated  to,  and  did  not  affect  the 
result  of  the  election,  there  Is  considerable 
evidence  tending  to  show  the  contrary.  A 
number  of  voters  testified  that  they  voted 
"dry"  because  they  could  not  go  against  tba 
Bible.  One  of  the  officers  of  the  election 
said  that  he  heard  sevwal  voters  say  It  was 
unfair  to  have  a  Bible  on  there;  that  a  man 
could  not  vote  his  sentiments  on  account  of 
the  Bible.  One  of  the  witnesses  testified 
that  he  knew  of  a  number  of  voters  who 
dionged  on  account  of  the  emblem.  Anoth- 
er witness  said  that  there  was  a  decided 
diange  in  tbe  sentiments  of  the  people  as 
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soon  as  sample  ballots  containing  the  devices 
were  pnt  out  One  negro  said:  "I  liad  to 
vote  under  the  Blhle;  the  Lord  God  Almighty 
would  strike  me  dead  If  I  hadn't"  One  of 
the  clerks  at  the  election  said  to  the  n^ro 
voters,  as  they  approached:  "If  yon  want 
to  go  to  hell,  vote  under  the  snake;  If  yon 
don't,  vote  under  the  Bible."  This  evidence 
was  competeit  not  for  the  purpose  of  show- 
ing how  the  declarants  voted,  but  as  bearing 
on  the  qnesdon  whether  or  not  the  devices 
were  caknlated  to  affect  the  lesnlt  of  the 
election. 

In  the  case  of  Erwln  et  al.  t.  Benton  et  aL, 
120  Ky.  B3Q,  87  S.  W.  291.  27  Ey.  Law  Rep. 
909,  there  was  Involved  the  valldlt?  of  a 
local  option  election  where  the  device  on  the 
ballots  for  those  favoring  prohibition  was  an 
open  book,  with  the  words  "Holy  Bible" 
printed  across  It,  and  the  device  for  those 
opposed  to  prohibition  was  a  female  figure 
holding  aloft  a  balance.  While  declaring 
that  no  device  at  all  should  have  been  used 
on  the  ballota,  this  court  held  that,  as  the 
t)allots  were  not  otherwise  objectionable  and 
there  was  no  evidence  tending  to  show  that 
the  form  of  the  ballot  in  anywise  influenced 
any  voter's  action,  the  election  would  not  be 
set  aside  because  the  devices  were  used.  In 
that  case,  however,  the  devices  need  were 
not  calculated  to  excite  undue  prejudice  in 
the  minds  of  the  voters.  There  was  no  such 
striking  contrast  as  that  presented  In  the 
case  before  ns.  In  the  case  cited  the  con- 
trast was  between  the  Bible  on  the  one  side, 
and  the  figure  of  Justice  on  the  other.  We 
conld  not  say  that  the  mere  use  of  the  devices 
gave  to  one  side  a  decided  advantage  over 
the  other.  In  the  case  before  na  the  device 
used  gave  to  those  favoring  prohibition  the 
sanction  of  the  word  of  God,  while  It  held  up 
to  those  on  the  other  side  all  of  the  unspeak- 
able horrors  of  delirium  tremene.  To  hold 
that  an  election  held  under  such  circumstanc- 
es Is  free  and  equal  woold  be  to  disr^ard 
the  words  and  spirit  of  our  Constltti- 
tlon.  An  election  cannot  be  free  aod  equal 
where  the  ballot  Is  calculated  to  attach  odium 
to  th<me  who  happen  to  be  on  one  side  or 
the  other  of  a  public  measure.  The  ballot  Is 
a  means  devised  by  law  to  secure  a  fair  er- 
presslon  of  the  will  of  the  people,  and  It 
should  never  contain  devices  that  give  to  one 
Bide  an  undue  advantage  over  the  other.  It 
was  highly  Improper  to  use  any  devices  at  all. 
and  abscdutely  inexcusable  to  use  the  devices 
referred  to  or  dther  of  them.  Indeed,  the 
use  of  the  BlUe  as  an  emblem  Is  absolutely 
prohibited  by  statute.  Section  1463,  Ky.  St 
(Bossy's  8t  I  4012);  Brwln  et  al.  v.  Benton 
et  al.,  sapra.  No  good  cause  was  ever  helped 
by  resort  to  illegal  methods;  It  should  stand 
on  its  merits  alone.  We  are  satisfied  from  the 
record  that  the  use  of  the  emblems  was  not 
only  calculated  to,  but,  as  a  matter  of  fact 
did,  materially  affect  the  result  of  the  elec- 
rtion.  An  election  held  nndw  such  drcum- 


stances  ought  not,  and  will  not,  be  allowed 
to  stand. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  enter  Judgment  In  con- 
formity with  this  opinion. 


TJNDBIRWOOD  v.  WILHITH  et  aL 
(Court  of  Appeals  of  ECentQC^y.  Dec.  7,  19100 

On  petition  for  irtwwring  Petition  over- 
ruled. 

For  former  opinion,  see  128  8.  W.  548. 

HOBSON,  J.  At  the  urgent  solicitation  of 
counsel  for  both  sides  of  this  case,  we  have 
re-examined,  the  questions  arising  upon  the 
record,  and  have  reached  the  conclusion  that 
the  principles  enunciated  In  the  opinion  are 
sound,  and  that  they  are  set  forth  In  the 
language  of  the  opinion  with  such  clearness 
as  not  to  be  misunderstood.  In  deference, 
however,  to  the  Inslatence  of  counsel  that  the 
opinion  of  tlie  court  Is  susceptible  to  mlscon- 
stnictlon  or  mlaunderstandlni^  we  will  un- 
dertake to  set  forth  In  a  few  words  an  epi- 
tome of  Its  conclusions. 

The  city  attorney  Is  the  lawful  head  of  the 
legal  department  of  the  dty  of  Lonlsvllle. 
As  such,  It  Is  his  duty  to  attend  to  all  of 
the  litigation  of  the  dty,  and  to  advise  the 
mayor,  the  general  council,  and  the  other 
city  officers  of  their  duty  when  required. 
These  duties  cannot  be  taken  from  him,  or 
transferred  to  another.  While  it  Is  with- 
in the  province  of  the  general  council  to  ap- 
point assistants  to  the  dty  attorney,  they 
must  be  his  assistants,  do  what  he  directs,  and 
can  be  clothed  with  no  authority  to  give  opin- 
ions or  act  in  any  wise  independent  of  him. 
They  must  be  under  his  constant  supervision 
and  direction,  and  cannot  be  called  upon,  ex- 
cept through  him,  for  opinions  on  questions 
arising  In  the  execution  of  the  public  busi- 
ness of  the  manidpallty.  It  Is  the  right  of 
the  people  to  have  the  municipal  officers, 
from  the  mayor,  who  Is  at  the  head  of  the 
executive  department  of  the  dty,  to  the  low- 
est offidal,  advised  as  to  their  legal  duties 
by  the  dty  attorney,  and  not  by  any  other 
officer  or  officers  whom  the  general  council 
may  choose  to  create  or  appoint 

The  petition  tor  rehearing  Is  overruled. 


LOUISVILLE  &  M.  B.  CX).  v.  LONG'S 
ADM'R. 

(Coart  of  Appeals  of  Kentucky.   De&  8,  1910.) 
Tor  majority  <vlnlou,  see  117  &  W.  800. 

■NUNN,  J.  (dissenting).  In  my  opinion  the 
criticism  made  in  the  c^Inion  of  appellee's  pe- 
tition and  amended  petitions  of  the  different 
means  by  which  Long  might  have  lost  bis  life 
Is  hardly  fair.  It  was  Impos^ble  for  bis  ad- 
ministrator to  know  the  particulars  oC  his 
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deatb,  as  he  was  killed  about  the  honr  ot 
midnight,  when.  It  aeems,  do  persona,  except 
the  euiployte  of  the  railroad,  were  present, 
and  It  Is  probable  they  did  not  enlighten  the 
administrator  upon  the  subject.  I  do  not 
wish  to  cast  any  Impatation  npon  the  credi- 
bility of  these  persone,  but  It  Is  well  under- 
stood by  courts  and  law  writers  that  the  re- 
lation of  witnesses  to  a  party  In  an  action 
by  either  blood,  friendship,  or  employment 
may  be  shown  for  the  purpose  of  lessening 
the  weight  of  their  testimony.  It  was  alleg- 
ed in  the  petition  that  Long  was  killed  by 
the  gross  negligence  of  the  conductor  and 
engineer  in  charge  of  the  train;  that  this 
negligence  consisted  In  placing  L<»ig  at  work 
In  the  discharge  of  his  duties,  and  then, 
without  warning  of  any  kind  to  him,  and 
against  the  rules  of  the  company,  starting 
the  train  which  ran  over  his  boAy,  killing 
him  in-'tantly.  These  facts  were  shown  by 
the  testimony  with  but  llttl^  If  any,  contra- 
diction, and  are  virtually  admitted  In  the 
opinion. 

It  was  proved  In  this  case  without  con- 
tradiction that  It  was  the  duty  of  the  con- 
ductor and  brakemen  (Long  was  a  brake- 
man)  when  tiie  train  stopped,  as  it  did  In 
the  case  at  bar,  to  go  out  and  examine  the 
couplings,  wheels,  journals,  brakes,  air  hose, 
and  rigghig ;  that  in  making  these  examina- 
tions and  repairing  the  couplings,  air  hose, 
rigging,  etc.,  the  person  doing  so  would  at 
times  hare  to  place  his  body  under  or  part- 
ly under  and  sometimes  between  the  cars. 
It  is  shown  by  the  record,  and  so  stated  in 
the  opinion,  that  the  freight  train  upon 
which  Long  was  working  as  rear  brakeman 
and  flagman  went  upon  the  siding  at  Gyn- 
thiana  to  let  a  south-bound  freight  train 
pass.  The  siding  onto  which  the  train  that 
killed  Long  went  was  east  of  the  main  track 
on  which  the  south-bound  freight  train  pass- 
ed, and,  as  Long  was  at  work  on  the  west 
side  of  his  train,  he  was  of  necessity  be- 
tween the  two  and  occupying  a  position 
nearest  the  sides  upon  which  the  firemen 
worked  upon  the  respective  trains.  It  is 
proper  to  remark  at  this  point  that  the  fire- 
man upon  the  train  that  killed  Long,  al- 
though shown  to  have  been  at  his  post  of 
duty  the  night  of  the  accident,  was  not  In- 
troduced as  a  witness,  nor  was  his  abs«ice 
accounted  for.  Aa  stated  In  the  opinion,  the 
conductor  and  Long 'left  the  caboose  when 
the  train  stopped  to  perform  their  duties 
with  reference  to  looking  after  the  condi- 
tion of  their  train.  They  walked  ti^etber  for 
six  car  lengths,  going  north  oa  the  wwt  side 
of  their  train,  at  which  place  they  found  a 
hot  box,  and  Long,  with  his  bucket  and  pack- 
ing Iron,  was  left  by  the  conductor  to  fix 
it  The  conductor  passed  on  north  until  he 
reached  a  point  six  car  lengths  from  where 
he  left  Long  at  work,  but  before  he  reach- 
ed that  point  the  engineer  started  the  train 
ana  moved  it  about  two  and  a  half  or  three 
car  lengths,  when  It  vtM  suddenly  stopped. 


The  conductor  then  went  from  the  west  side 
of  the  train  to  the  east,  passUig  over  the 
draw  heads  between  the  cars,  and  started 
back.  About  one  or  two  car  lengths  before 
he  got  opposite  the  place  where  he  left  Long 
he  crossed  the  train,  in  &e  same  way  as  be- 
fore to  the  west  side  where  he  continued 
to  move  south  to  where  he  found  Long  un- 
der the  third  car  from  the  caboose,  dead. 
Long  was  about  middle  way  of  the  car,  and 
his  chest  showed  that  It  had  been  run  over  by 
the  wheels  of  the  car.  As  stated,  there  was 
only  one  movement  of  tiie  train,  and  that 
movement  killed  Long,  whldi  movement  it 
is  conclusively  shown  by  the  evidence  and 
admitted  In  the  opinion  was  negligently  and 
wrongfully  made  by  the  engineer.  The  par- 
ties and  the  opinion  agree  that  the  engineer 
should  not  have  under  the  drcumstances 
moved  the  train  until  he  received  a  signal 
that  all  was  ready  for  him  to  start  the 
train.  The  conductor  and  head  brakeman 
testified  that  they  gave  no  signal  for  the 
train  to  be  moved,  and  the  rules  of  the  com- 
pany say  that  he  should  not  have  started 
the  train  until  he  received  a  signal  from  the 
conductor.  According  to  this  rule,  and  the 
conductor's  and  head  brakeman's  testimony, 
If  they  told  the  truth,  the  engineer  moved 
the  train  wrongfully  and  negligently,  by  rea- 
son of  which  Long  was  killed.  This  Is  as 
certain  as  day  follows  night  So  we  have 
positive  proof  that  Long  lost  his  life  by  rea- 
son of  the  negligence  and  wrongful  act  of 
the  engineer.  But  It  is  said  that,  although 
that  negligent  movement  of  the  train  killed 
him,  it  la  not  shown  that  he  did  not  commit 
some  n^llgent  act  himself  which  contribut- 
ed to  his  death ;  and,  upon  this  Idea,  the 
opinion  holds  that  a  peremptory  Instruction 
should  have  he&i  given— that  is,  as  the  en- 
gineer testified  that  the  head  brakeman  gave 
him  a  signal  to  start  the  train  and  he  did 
so — ^that  some  one  from  the  rear  stopped  the 
train  by  putting  on  the  air  brakes,  which 
must,  of  necessity,  have  been  Long,  who,  in 
order  to  do  this,  must  have  gone  between 
the  cars  at  the  point  where  the  Sullivan 
valve  was  located,  Uiree  cars  from  the  ca- 
boose, to  pull  the  string  to  work  the  valve, 
and  he  therefore  committed  a  n^llgent  act 
which  contributed  to  his  death,  and  but  for 
which  his  death  would  not  have  occurred. 
This  Is  the  Idea  upon  which  the  opinion  la 
founded  and  Is  an  erroneous  conception  of 
the  law  governing  such  cases.  This  court 
has  decided  In  several  cases  that  when  the 
proof  shows  that  a  person  was  killed  by  the 
n^ligent  or  wrongful  act  of  another,  to 
avoid  responsibility  the  person  committing 
the  negligent  or  wrongful  act  must  plead 
and  prove  contributory  negligence  on  the 
part  of  the  person  killed  wtaldi  canaed  or 
contributed  to  his  death. 

In  the  case  of  Lexington  ft  Garter  County 
Mining  Co.  v.  Stephens'  Adm'r.  IM  Ky.  002, 
47  S.  W.  321,  20  Ky.  Law  R^.  09^  the 
mining  company  contended  tot  the  same 
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principle  tbat  tbe  opinion  in  the  case  at  bar 
Is  based  on,  to  wit,  tbat  there  was  no  proof 
introduced  condndng  to  ihow  that  Stephens 
was  not  aware  of  the  danger,  or  tbat  he 
conld  not  haye  ascertained  tbe  danger  by  the 
use  of  ordinary  care  and  diligence,  and  that, 
therefore,  tbe  verdict  was  nnantborlzed.  To 
sustain  that  pn^osltlon  tbe  case  of  Bogen- 
scbutz  T.  Smith.  84  Ky.  342,  1  S.  W.  678; 
8  Ky.  Law  Bep.  S76,  was  cited.  In  the  case 
at  bar  tbe  engineer  testified  that  some  per- 
son back  of  the  engine  put  the  air  brakes 
on  and  stopped  the  train  snddenly.  There- 
fore the  Inference  la  tbat  Long  pulled  the 
string  attached  to  tbe  SulllTan  valve  between 
the  third  and  fourth  car  from  the  caboose, 
which  caused  tbe  air  brakes  to  go  on,  and 
to  do  this  Long  must  have  gone  between  the 
cars  of  the  train  while  it  was  in  motion, 
and  for  this  reason  a  peremptory  Instruetlon 
should  have  been  given  to  the  jury  to  find 
for  appellant  In  the  case  of  Lexington  & 
Carter  County  Mining  Co.  v.  Stephens,  supra, 
the  court  said:  "It  may  be  said  that,  in 
all  cases  where  a  servant  Is  suing  an  em- 
ployer to  recover  for  injuries  sustained  by 
reason  of  the  n^ligence  of  the  employer,  It 
is  incumbent  upon  tbe  plaintiff  to  aver  and 
show  tbat  he  was  not  aware  of  the  dai^er, 
and  tbat  he  could  not  with  ordinary  dili- 
gence have  known  of  the  danger  or  rl^  that 
he  was  incurring  In  time  to  have  prevented 
tbe  Injury.  But  It  must  also  be  remembered 
that  a  recovery  In  such  cases  Is  authorized 
by  the  common  law,  and  that  at  common  law 
DO  recovery  can  be  had  for  Injuries  result- 
ing In  the  immediate  death  of  the  person  In- 
jured. Tbe  right  to  recover  in  case  of  death 
is  authorized  by  tbe  Constitution  and  stat- 
utee  enacted  by  tbe  Legislature,  which  give 
an  abBolute  right  to  recover  where  death 
ensues  from  the  negligence  or  wrongful  act 
of  the  defendant,'  and  it  will  be  observed 
tbat  the  statute  makes  no  reference  to  the 
knowledge  or  contributory  negligence  of  tbe 
decedent,  and*  while  it  may  be  true  tbat 
the  administrator  or  heir  would  not  be  al- 
lowed to  recover  In  a  case  where  the  dece- 
dent had  knowledge  of  the  danger  or  risk 
be  was  about  to  Incur,  yet  such  negligence 
is  a  matter  of  defense,  and,  to  be  made  avail- 
able, must  be  pleaded  and  proved  by  the 
defendant  Any  other  construction  of  the 
law  would,  in  effect,  make  it  a  dead  letter, 
for  the  reason  that,  the  Injured  party  being 
dead.  It  would  be  impossible  to  prove  that 
be  was  not  aware  of  the  danger,  or  that  be 
could  not  with  reasonable  diligence  have  as- 
certalned  the  danger."  The  opinion  in  this 
case  has  been  consistently  followed  ever 
Bince  it  was  rendered  by  thia  court.  See 
the  case  of  C,  N.  O.  &  T.  P.  Ry.  Go.  v.  Tocnm 
(decided  December  10,  1909)  137  B:y.  117, 
123  S.  W.  247,  1200. 

Hie  point  I  wish  to  Impress  upon  the  mind 
Is  that  in  actions  under  section  241,  Const., 
and  section  6,  Ky.  St  (Russell's  St  {  11), 
all  that  la  requiried  of  tbe  plaintiff  is  to 


show  that  bis  intestate's  death  resulted  from 
the  negligent  or  wrongful  act- of  the  defend- 
ant; and,  if  tbe  decedent  committed  any 
act  of  negligence  which  contributed  to  bis 
death  and  but  for  which  bis  death  would  not 
have  resulted,  it  Is  the  duty  of  the  defend- 
ant to  allege  and  prove  such  negligence  on 
his  part  Appellant  In  the  case  at  bar  did 
charge  in  Its  answer  that  the  death  of  Long 
resulted  from  his  contributory  negligence, 
but  for  which  be  would  not  have  lost  his 
life,  admitting,  In  effect  its  negligence,  but 
claiming  tbat  but  for  the  decedent's  ue^i- 
gence  he  wonld  not  have  been  killed. 

I  will  now  take  up  the  testimony,  and 
consider  whether  it  shows  any  negligence  on 
the  part  of  Long.  It  is  true  tbat  there  Is 
an  Inference  from  tbe  testimony  showing 
that  Long's  death  might  have  occurred  In 
the  way  determined  in  tbe  (pinion.  No  on^ 
who  testified  stated  that  they  saw  Long  go 
between  or  under  tbe  cars.  There  Is  a  to- 
tal absence  of  proof  upon  this  point,  and  tbe 
courts  and  juries  should  no  more  be  allowed 
to  guess  away  the  rights  of  a  plaintiff  than 
to  guess  away  the  right  of  a  railroad  com- 
pany, as  in  the  Wintuska,  Hughes,  and  other 
cases  cited  In  the  opinion.  The  proof  makes 
It  clear  that  Long  lost  bla  life  by  reason 
of  the  wrongful  and  negligent  act  of  the  en< 
glneer  In  moving  the  train  without  warning 
or  authority  to  do  so.  We  do  not  have  to 
guess  that  this  wrongful  and  negligent  act 
of  tbe  engineer  resulted  In  the  death  of 
Long,  but,  as  to  whether  Long  committed 
any  act  of  negligence  whldi  contributed  to 
his  death,  there  Is  a  total  failure  of  testi- 
mony, conceding  tbat  in  sndi  cases  the  courts 
and  juries  are  allowed  to  draw  conclusions 
from  the  testimony  and  guess  away  the  rights 
of  a  plaintiff.  I  will  not  proceed  to  show 
from  the  testimony  that  It  was  Impossible 
for  Long  to  have  gone  between  the  cars 
while  they  were  In  motion,  and  pull  the 
string  attached  to  the  SnlUvan  valve  which 
put  the  air  brakes  on,  as  tbe  engineer  said 
was  done.  The  conductor,  Tingle,  testified 
tbat  tbe  Sullivan  air  valve  was  "located  in 
the  hose  coupling  between  tbe  third  and 
fourth  cars  ahead  of  the  caboose,"  and  all 
tbe  witnesses  agree  that  this  was  right  The 
conductor  further  testified,  without  contra- 
diction, as  follows:  "Q.  What  Is  tbe  effect 
on  a  train  of  tbe  application  of  the  Sullivan 
valve,  as  to  tbe  distance  which  it  will  move 
after  the  valve  has  been  pulled,  or,  I  will 
modify  that — on  such  a  train  as  you  had 
on  this  particular  night?  A.  Well,  It  would 
depend,  of  course,  on  the  speed  of  the  train. 
This  train  moved  very  slow,  and  it  would 
stop  it  right  at  once.  Q.  How  far  would  you 
say  it  would  move  upon  the  application?  A. 
Well,  not  over  two  or  three  feet  I  shouldn't 
think."  The  conductor  further  testified  as 
follows:  "Q.  When  you  found  bis  remains, 
where  were  they?  A.  They  were  lying  un- 
derneath tbe  car,  between  tbe  truck — be- 
tween the  rails.  Q.  What  kind  of  a  car?  A. 
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Coal  cor.  Q.  A  box  car?  A.  No,  dr;  a  gon^ 
(bda—  Q.  Which  trnck  of  the  gondola  car 
were  th^  nearest?  A.  Well,  ther  were  about 
middle  of  the  car."  Fnrttier  on  In  his  tev* 
tlmonr,  he  aald  that  the  car  under  which 
the  remains  were  found  was  the  third  car 
from  the  caboose;  that  the  SulUvan  Talve 
was  situated  betwem  the  third  and  fourth 
cars  from  the  cabooee;  and  that  the  cars 
were  36  or  88  feet  long.  Shirley  Frisble, 
a  witness  for  appellant,  after  testifying  that 
one  wheel  of  the  front  tru<^  had  passed 
over  his  body  and  that  the  others  were  par- 
tUUy  on  it.  omtinued  as  follows:  "Q.  Did 
you  obsore  irtiat  car  it  was?  A.  Well,  It 
was  the  fourth  car.  I  beUere,  from  the  ca- 
boose. It  was  the  front  trucks  of  the  fourth 
car.  If  I  remember,  it  was  a  box  car.  The 
wheel  run  right  up  over  him  here  (Indlcatp 
Ing)  and  run  off  on  this  side  (tndiaiting  left 
chest  in  a  slanting  direction}."  Louis  Wat- 
aon,  the  head  brafceman  and  the  only  other 
witness  who  testified,  as  to  where  Long's 
body  was  found,  said:  "Q.  I  believe  yon 
said  the  train  had  moved  about  a  half  car 
Imgth  when  it  was  stopped?  A.  Tou  mean 
when  we  killed  him?  Q.  Yes,  sir.  A.  As 
fiir  as  my  recollection.  It  had.  if  he  got  kill- 
ed on  the  sam«  car  he  was  packing  the  hot 
box  on.  I  think  the  same  car  where  he  was 
padding  the  hot  box  was  the  same  car  he 
got  killed  on.  I  didn't  notice  the  hot  box 
on  the  car  though." 

The  proof  shows  that  there  was  no  other 
movement  of  the  train  after  the  wrongful 
and  negllcent  one  made  by  the  engineer, 
which  killed  Long,  until  after  the  time  refec^ 
red  tor  by  these  wHnesses.  We  have  the  con- 
ductor,  without  contradiction,  testifying  that 
the  train  was  stopped  at  <mce^  or  within  two 
or  three  feet  after  the  application  of  the  air 
brakes,  presumed  to  hare  been  made  1^ 
Long.  The  conductor  placed  Long's  bo<^ 
about  midway  of  the  car  which  was  36  or 
88  feet  long.  Therefore  his  twdy  was  18  or 
10  feet,  according  to  the  conductor,  from  the 
point  where  the  SuUlTan  Talve  was.  The  un- 
dertaker, Mr.  PrlBbie,  shows  that  the  body 
of  Long  was  found  under  the  fourth  car 
from  the  caboose  and  near  the  front  end 
thereof  about  86  feet  away  from  and  In  front 
of  the  SuIllTan  valve.  Therefore,  if  this  tes* 
timony  be  true,  It  was  Impossible  for  Long 
to  have  put  ihe  air  brakes  on  as  alleged, 
me  conductor  further  testlfled:  "Q.  From 
what  points  on  that  train  was  It  pos^Ue  to 
apply  the  air,  so  as  to  stop  the  trata?  A. 
Well,  from  the  engine  or  from  the  caboose, 
or  from  this  Sullivan  valve  that  was  In  the 
train.  Q.  T^  tiie  Jury  irti«e  the  Sullivan 
nlve  was?  A.  It  was  located  In  hose  ooup- 
Uag,  betwem  the  third  and  fourth  car  ahead 
of  tb*  caboose."  As  stated,  titie  engines  says 
that  some  one  from  behind  put  the  atr 
brakes  on,  but  thoe  was  not  a  witness  In  the 
fsae  who  stated  any  fact  or  circumstance 
from  which  it  might  have  been  inferred 
whetha  the  air  brakes  were  put  <m  <»  not 


fnun  the  caboose.  It  Is  more  reasonable  to 
iwesume  that  they  were  put  on  from  the  ca- 
boose  than  that  Long  put  them  on,  for  we 
have  Aown  from  the  position  of  his  body 
when  found  that  It  was  impossible  for  him 
to  have  applied  the  air  at  the  Sullivan  valve, 
either  that  or  the  enftnew  applied  the  air 
from  the  engine,  bu^  In  endeavoring  to  ex- 
cuse hlmstif  In  Us  wnmgfnl  act  In  moving 
the  train,  placed  the  negtlgmt  act  upon  Long 
tgr  whldi  he  lost  his  life.  With  these  facts 
before  us,  It  Is  Inconc^vable  to  me  why  this 
court  (wdered  a  reversal  of  the  case  and  di- 
rected a  peremptory  Instruction  In  behalf  of 
appellant  As  stated  no  witness  testlfled 
that  saw  Long  between  the  ears.  (But  there 
was  one  witness,  the  fireman,  ^o  was  in  a 
position  to  see  and  tell  the  truth  about  how 
Long  met  his  death,  but  he  was  not  Intro- 
duced, nor  his  atwence  accounted  for.)  Then 
was  only  one  wl^ess,  the  engineer,  who 
made  a  statement  from  whltb  you  might 
guees  Oiat  Ijong  went  between  the  cars  and 
pidled  the  Sullivan  valve  while  the  train  was  , 
in  motion,  and  that  statement  was,  "the  air 
was  put  on  from  behind  me.**  The  weU- 
estaUISbed  rule  ot  this  court  Is  Ibat  where 
a  witness  who  stands  fair,  bdls  a  reascmable 
story,  who  to  disinterested,  and  who  Is  not 
contradicted  uptm  any  matexlal  point  In  the 
case,  testifies  to  an  act  on  the  part  of  llie 
plaintiff  or  decedent,  showing  ue^lsance 
which  contributed  to  his  Injury  or  <teatb,  a 
peremptory  Instruction  In  such  cases  to  prop- 
er, but,  when  the  witness  does  not  so  stand, 
the  question  to  one  for  the  jury.  In  suA 
cases  the  court  nor  Jury  to  bound  to  «lve  full 
credit  to  the  testimony  of  the  witness.  Ttie 
engineer  In  thto  case  gave  testimouy  to  the 
effect  that  air  brakes  were  put  on  behind 
him,  and  It  to  used  as  a  basto  for  a  peranp- 
tory  Instruction,  althouj^  the  engineer  stood 
flatly  contradicted  with  reference  to  the  s^- 
nal  b^g  given  to  start  by  the  head  brake- 
man,  and,  besides,  he  was  Interested  In  pat- 
ting the  Name  upon  Long  ratlwr  than  leav- 
ing It  upon  himself.  He  was  also  contradict- 
ed In  othOT  statements  made  hy  falm  1^  tha 
facts  and  drcumstances  proved  in  the  case, 
and  for  these  reasons  the  question  sbonld 
have  been  sulmiitted  to  tiie  Jury  tox  their 
determination.  And  it  was  with  thto  In 
view  that  the  court  gave  Ihe  Instruction 
asked  by  appellant,  to  wit:  **If  the  Jury 
shall  brieve  from  the  evidence  that  the  de- 
cedent; Sdward.  Long,  went  between  or  un- 
der the  ears  !n  the  train  which  he  was 
killed  for  any  purpose  after  said  train  had 
started,  and  0iat  he  was  run  over  and  killed 
as  a  remit  of  so  doing,  the  Jury  should  find 
for  the  defendant"  As  stated,  it  to  agreed 
all  that  It  was  the  duty  of  Long  undo' 
the  drcumstances  shown  In  the  lecoKd  to 
Investlcate  the  rigging  under  Oie  cars  and 
the  drawheads  and  air  hose  between  the 
cars,  and,  if  he  found  anything  whidk  he  em- 
ceived  to  be  d^ectlve,  to  rvptAt  mmB,  and 
In  doing  thto  he  must  have  of  necessity  fUM 
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under  or  partly  under  or  tetrnm  the  can. 
Hw  Hut  la  liwvitable  tluit»  wben  tbe  mgX- 
neer  negligently  and  wrongfnlly  moved  thia 
train.  Long  mnat  bare  been  between  or  nnder 
or  partly  under  some  car,  otberwlae  tbe 
wheels  would  not  have  passed  over  bis  cbest, 
arma,  and  l^a.  If  preanmptiona  and  lnf«- 
•noM  an  allowaUe  In  a  case  like  tblt  one. 
which  would  be  the  most  reasonable — that  be 
vent  nnder  or  betwem  tbe  cars  in  the  par- 
fomiance  ot  bis  dntiea,  or  negligently  went 
bctmeD  tbe  cars  vben  they  were  movlngT 
TUs  court  baa  passed  upon  this  question  and 
cataMlabed  what  I  ooncelTe  to  be  a  reaam- 
atde  and  bnmane  role.  In  tbe  case  of  I.  C 
R.  a  Co.  T.  Ome'B  -Adm'x,  90  S.  W.  1061. 
28  Ky.  lAW  Beik  1018.  ttala  court  said:  "The 
evidence  showi  without  contradiction  that 
after  tbe  engine  stoned  In  obedience  to  tbe 
signal  of  tbe  brakeman,  It  was  bis  doty  to 
remain  atandlng  ontil  be  received  a  signal 
to  mova  Wltb  tbla  duty  of  tbe  engineer, 
tbe  brakeman,  who  was  to  give  the  moving 
slsoal,  was  well  acquainted,  and  It  aeemi 
to  ns  be  bad  a  right  to  expect  that  it  would 
be  faithfully  dlsdiarged,  and  was  warranted 
in  governing  bis  own  action  upon  Its  per- 
formance. The  neoKd  does  not  show  what 
duty  call^  tiM  Inakeman  In  betwem  the 
cars,  nra  are  we  Informed  euctiy  what  he 
was  doing,  or  wbeie  be  was  standing  at  the 
time  Uie  great  danger  with  which  he  was 
about  to  be  overwhelmed  became  apparent 
to  blm;  but  we  perceive  no  reason  why  we 
Bbonld  loesnme  that  be  was  unnecessarily 
between  the  cars  or  that  be  did  not  find 
eometliing  to  be  d<me  which  he  considered 
It  his  duty  to  do.  Having  a  right  to  rely 
open  tbe  fidelity  ot  the  engineer,  he  could 
act  with  leaa  canti<m  than  would  otherwise 
be  incumbent  upon  htm.  If,  as  the  testi- 
mony of  Vincent  and  Mra.  Hall  tend  to  eA- 
tabUab,  be  was  adjusting  tbe  knuckles  of 
the  auttmiatic  couplw  on  the  first  empty,  in 
order  to  make  it  eaaler  to  couple  It  when 
It  was  desired  to  put  it  again  in  operation, 
he  would  have  to  do  this  with  his  hands,  as 
Is  showa  by  tbe  uncontradicted  testimony 
In  the  case.  If  he  considered  this  to  be  his 
doty,  we  are  not  willing  to  say  that  it  was 
per  se  negligence  for  him  to  go  in  front  of 
the  drawbead  to  perform  it;  and  if,  while 
be  was  so  occupied,  the  engine  and  loaded 
cars  were  backed  up  against  him,  as  Is  the 
theory  of  anwllee,  then  It  seems  to  us  tbe 
latter's  case  was  made  out."  However,  t6 
avoid  the  effect  of  this  humane  rule,  the 
opinion  in  the  case  at  bar  states  that  there 
were  two  eyewitnesses  to  the  killing  in  tbe 
case  Just  cited  who  stHted  that  they  saw  the 
brakeman  between  the  cars,  as  they  thought, 
trying  to  adjust  tbe  knuckles  on  tbe  coup- 
ling, and  that  it  was  therefore  not  neces- 
sary for  tbe  court  to  estabUab  the  rule  It 
did  upon  the  point  suggested.  It  must  not 
be  OTWlooked,  however,  that  the  railroad 
cmiqMny  In  that  case  showed  that  the  two 
eyewitnesses  referred  to  were  not  in  a  po- 
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altlon  to  see  the  brakeman,  and  to  rnnt^ 
the  appellee  in  that  case  It  became  neces- 
saiy  for  the  court  to  say  what  it  did.  See, 
also,  the  case  L.'  4  N.  R.  R.  Co.  v.  Bell,  114 
S.  W.  328,  where  It  is  said:  "It  is  earnestly 
Insisted  for  the  defendant  that  tbe  court 
erred  In  overruling  its  motion  for  a  peremp- 
tory Instruction,  and  that  tbe  case  falls  ^fli- 
in  tbe  principle  that,  where  the  evidence  is 
as  omalsteDt  wltb  the  conclusion  that  there 
was  no  negligence  on  the  part  of  the  defend- 
ant as  with  tbe  conclusion  that  there  was 
negligence  on  its  part,  there  can  be  no  re- 
covery.  But  this  rule  does  not  apply  where 
there  la  evidence  that  there  was  negligence 
on  tbe  part  of  the  deffea^iant  If  the  testi- 
mony for  the  plaintiff  is  true,  we  cannot  say 
that  there  was  no  evidence  that  Bell  lost  bis 
life  while  between  tlie  cars  coupling  tbe  air 
hose  by  reason  of  the  tact  that  the  mgbieer 
backed  tbe  train  on  the  signal  of  tbe  conduc- 
tor while  be  was  thus  enga^  without  wait- 
ing for  a  aignal  frwn  hbn;  and,  if  this  be 
tme^  there  was  snffldoit  evidence  of  negli- 
gence on  the  part  of  the  defendant  to  Justi- 
fy a  verdict  tfa  tbe  plaintiff.  It  la  mani- 
fest from  all  tbe  evldmce  that  after  putting 
some  cars  on  the  side  trade  B^l  returned 
wltb  tbe  engine  and  remaining  cars  to  tbe 
main  track,  and  undwtook  to  couple  these 
cars  to  tbe  binder  part  of  ttn  train  whicb 
he  had  left  standing  on  the  main  track.  If 
the  evidence  for  tbe  defendant  la  true,  be 
made  this  coui^ing.  and,  after  he  had  finish- 
ed it,  signaled  tbe  engineer  to  come  back, 
and  the  engineer,  finding  the  slaCk  against 
him,  bad  to  go  forward  a  little  to  take  up 
the  slack,  and,  wben  be  did  this,  tbe  train 
parted.  He  then  came  bade,  not  knowing 
that  the  train  had  parted,  and  Bell,  without 
a  signal  to  the  engineer,  liad  gone  In  between 
the  two  parts  of  the  train,  and  was  thus 
mashed.  There  was  evidence  tendtaig  to 
show  that  Bell's  death  might  have  occurred 
In  this  way,  but  whether  It  occurred  In  tbla 
way,  or  In  tbe  way  first  supposed,  was  a 
question  for  the  Jury,"  etc.  Prom  this  au- 
thority. It  Is  clear  that  when  the  testimony 
falls  to  show  positively  what  a  brakeman 
was  doing  at  tbe  time  he  received  tbe  In- 
Jury,  but  does  show  facts  from  which  it 
might  be  reasonably  inferred  that  he  was 
doing  one  of  several  things,  some  of  which 
were  In  the  line  of  his  duty,  and  in  the  per- 
formance of  which  he  was  entitled  to  protec- 
tion by  bis  conductor  and  engineer,  and  an- 
other was  an  act  of  negligence  on  his  part, 
the  presumption  Is  that  be  was  performing 
his  duty  to  his  employer  at  the  time,  rather 
than  that  he  was  committing  an  act  of  con- 
tributory negligence.  It  la  conceded  In  the 
opinion  that  It  was  the  duty  of  Long  to  ex- 
amine tbe  brakes,  rigging,  and  other  appa- 
ratus on  tbe  cars,  and  that  the  engineer  neg- 
ligently and  without  warning  started  tbe 
train  forward;  and  continues  as  follows: 
"Here,  then,  we  have  negligence  proven,  and 
injury  resulting  in  death.  This,  however,  is 
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not  snfflctent  In  ft  long  line  of  «irfnioni 
this  eonit  bu  noognlsed  tbe  nde  tbat  It  Is 
necessary  for  the  plaintiff .  to  ftove  negll- 
gemce  naturally  resoltlng  In  fte  injury.  ITn- 
lesa  the  proof  connects  tbe  proven  Injury  as 
a  rational  and  proximate  resalt  of  the  prov- 
en negligence,  there  is  nothing  to  sobmlt  to 
tbe  Jury.  Hie  absence  of  evidence  npmi  uiy 
material  point  is  as  ftital  to  blm  who  has 
the  onns,  as  the  ateeace  of  all  evidence 
wonid  be."  And  then  refers  to  tbe  ftillow- 
log  cases,  which  I  will  consider:  The  first 
one  is  C,  N.  O.  &  T.  P.  By.  Co.  v.  Zachary's 
Adm'r,  106  S.  W.  842,  82  Ey.  Iaw  Rep.  VtS. 
In  that*  case  Zadiary  was  the  conductor  of 
tbe  train,  and,  while  the  brakemen  were  en- 
gaged in  some  other  duties,  be  onderbxdc 
to  set  some  freight  cars  upon  a  siding.  He 
went  with  tbe  engine  and  cars  from  the  sid- 
ing back  towards  tbe  main  track  to  coiqile 
to  tbe  portion  of  the  train  left  standing 
there,  and  the  c(mdactor  himself  signaled  the 
engineer  to  back  the  train  for  that  pTirpose. 
Tbe  proof,  without  contradiction,  shows  that 
tbe  conductor  was  upon  the  top  of  the  cars 
when  the  train  was  being  moved  back;  that 
from  some  cause  he  fell  off  the  cars,  was 
run  over,  and  killed.  In  that  case  there  were 
no  allegations  or  proof  of  any  Improper  or 
negligent  conduct  on  the  part  of  the  engineer 
or  any  one  else  connected  with  the  manage- 
ment of  the  train.  His  administrator  based 
his  recovery  upon  the  Idea  that  appellant 
did  not  fumlBh  him  a  reasonably  safe  trac^ 
upon  which  to  operate  the  train;  that,  by 
reason  of  its  defective  condition,  tbe  cars 
had  been  caused  to  Jump  tbe  track  thereby 
throwing  the  conductor  to  ground,  where 
he  was  run  over.  There  was  a  switch  be- 
tween tbe  engine  and  cars  Zachary  was  upon 
and  the  caboose  and  other  cars  on  the  main 
track,  and  it  Is  the  contention  of  Zachary's 
admlnlBtrator  tbat  this  switch  was  In  a  de- 
fective condition  which  caused  the  car  Zach- 
ary was  on  to  leave  the  trade,  throwing  him 
therefrom.  The  proof  showed  that  this  car 
did  leave  tbe  track  at  that  point,  but  It  also 
showed,  without  contradiction,  tbat  tbe  con- 
ductor fell  from  tbe  car  before  tbat  point 
was  reached;  that  the  wheels  passed  over 
bis  body  at  that  point,  and  were  thereby 
thrown  from  the  track.  The  administrator 
Introduced  no  proof  to  sustain  his  cause 
of  action.  Thertfore  tbe  peremptoiy  was 
proper. 

The  next  case  cited  Is  Hughes*  Adm'r  t. 
L.  &  N.  R.  R.  Co..  07  S.  W.  984,  23  Ky.  Law 
Itep.  2288.  In  tbls  case  Henry  Hugbes  was 
seen  drunk  shortly  before  the  hour  of  mid- 
night His  home  was  out  near  tbe  railroad 
In  the  edge  of  town,  and  be  was  found  the 
next  morning  by  tbe  side  of  the  track,  dead. 
Tbere  was  not  a  Bclutllla  of  testimony  show- 
ing any  negligence  on  the  part  of  the  com- 
pany, nor  as  to  how  Hughes  came  to  bis 
death,  and,  of  course,  a  i>eremptory  Instruc- 
tion was  proper  in  this  case.  Another  case 
cited  ia  Hughes  t.  GL,  N.  O.  &  T.  P.  By.  Co, 


91  Ey.  826,  16  S.  W.  275,  IS  Ey.  lAW  Rep. 
72.  In  this  case  there  was  no  allegatttm  of 
any  negligence  tm  the  part  of  ttiose  in  tibe 
management  of  tbe  train.  TbB  only  negli- 
gence allied  was  tbat  t2ie  company  allowed 
a  loose  timber  to  bang  down  from  the  roof 
ot  tbe  tunnel,  which  it  was  alleged  catued 
the  death.  lAe  oonrt  in  tbat  case  found  that 
tbere  was  no  eridoice  tending  to  ihow  that 
Hughes'  death  was  caused  by  the  hanging 
timber.  It  was  shown  ttiat  the  timber  hung 
to  one  aide  of  ttie  train,  and  could  not  hare 
hit  Hugbes  white  he  was  on  top  of  the  cars. 
Therefore  ttiere  wasnoerldoiee  showing  that 
Huskies'  death  reenlted  from  the  n^llgraice 
charged  in  ttie  petition.  Another  one  cited 
Is  Louisville  Gas  Oo.  v.  Eaufman,  106  Ey. 
131,  48  S.  W.  484.  ISO  Ey.  Law  Rep.  1060w 
In  tbls  case  a  bolter  belonging  to  the  Louis- 
ville Gas  Compai^  exploded  and  damaged 
the  property  of  Eanfman,  etc.,  and  tb^  sned 
the  gas  company  for  damages,  alleging  that 
the  boiler  exploded  on  account  of  the  gas 
company's  neglig«ice.  Tbe  plaintiffs'  testi- 
mony showed  that  the  boiler  was  caused  to- 
explode  either  by  those  in  charge  of  It  al- 
lowing the  water  to  become  too  low  or  that 
it  was  caused  by  Inherent  and  latent  dtfects 
In  the  bollOT,  which  persons  of  ordinary  pru- 
dence and  care  could  not  have  discovered  be- 
fore the  explosion.  In  the  first  Instance  men- 
tioned tbe  gas  company  was  liable,  but  in 
the  second  it  was  not,  and,  as  plaintiff  Intro- 
duced as  much  proof  to  show  that  the  explo- 
sion was  as  likely  to  have  occurred  from  one 
cause  as  the  other,  the  court  determined 
that  the  plaintiffs  had  not  sustained  their 
cause  of  action,  and  a  peremptory  was  prop- 
er. The  last  case  cited  is  Wlntuska's  Adm'r 
V.  L.  &  N.  R.  R.,  20  S.  W.  819,  14  Ky.  Law 
Rep.  670.  In  this  case  Wlntuska'B  adminis- 
trator alleged  that  bis  intestate  was  killed 
by  a  ledge  of  rock  near  tbe  edge  of  the  rail- 
road by  being  knocked  off  the  train  by  It 
and  killed.  l%e  court.  In  discussing  tbat 
case,  said:  "A  careful  examination  of  tbe 
record  in  our  opinion  falls  to  show  any  tes- 
timony tiding  to  prove  that  the  death  of 
WIntuska  resulted  from  tbe  cause  above 
stated." 

All  tbe  testimony  shows,  and  the  opinion 
concedes,  In  tbe  case  at  bar,  tiiat  Long's 
death  was  caused  by  the  wheels  of  the  car 
passing  over  his  body,  and  that  the  train 
was  negligently  and  wrongfully  put  In  mo- 
tion by  the  engineer.  Tbe  only  real  issue 
In  the  case  was  whether  Long,  by  his  own 
negligence,  contributed  to  the  negligence  of 
tbe  engineer  to  su(di  an  extent  that  he  wonld 
not  have  been  killed  but  for  his  own  negli- 
gence, and  upon  this  question  tbe  burden  of 
proof  was  upon  ai^llant  T%e  case  cited 
last  supports  tbe  proposition  that  ai^>ellee 
was  entitled  to  a  peremptory  instruction,  as 
tbere  was  no  testimony  introduced  showing 
contributory  n^llgence  on  the  pert  of  Long 
This  court  in  the  case  of  Passamaneck's 
Adm'r  T.  L.  ft  N.  R.  B.  Co.,  98  Ey.  186»  S2 
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8.  W.  620,  17  Ky.  Law  Rep.  7SS,  Quoted  wltb 
approral  from  Beach  on  Oontrlbntory  Neg- 
llcioice,  I  16S.  tbe  foUowlns :  "  'In  general  It 
cannot  be  doubted  that  tbe  qaestlon  of  neg- 
ligenoe  Is  a  qaestton  of  fact  and  not  ot  law. 
Whenever  there  la  any  doubt  as  to  the  facta, 
It  Is  t^e  province  of  the  jory  to  determine 
the  question;  or,  whenever  there  may  rea- 
sonably be  a  difffflence  of  opinion  as  to  the 
Inferencea  and  condnslons  from  the  facts. 
It  le  likewise  a  qnestlon  for  tbe  Jury.  It  be- 
l<mgs  to  the  Jury,  not  only  to  weigh  the  evi- 
dence and  to  find  out  the  qnestions  of  facts, 
but  to  draw  conclusions  as  well,  alike  from 
disputed  and  undisputed  facts.'  "  It  may 
be  that  this  court  rightfully  construed  the 
evidence,  and  that  there  are  more  reasona- 
ble Inferencea  to  be  drawn  therefrom,  to  the 
effect  that  Long  went  tietweeo  the  cars  while 
the  train  was  in  motion  to  pull  the  Sullivan 
valve,  than  there  are  against  this  conclu- 
sion; but  only  one  witness,  the  engineer, 
made  a  statement  from  which  such  inferenc- 
es might  be  reasonably  drawn,  and  he  was 
expressly  contradicted  by  another  witness  on 
a  materia]  fact  and  further  by  'many  facts 
and  circumstances  shown  in  the  testimony. 
And,  besides,  the  legal  presumption  Is  that 
Tx)ng  was  performing  some  duty  at  the  time 
he  was  killed  be  owed  his  master,  rather 
than  tbat  he  was  committing  an  act  of  negli- 
gence. I.  C.  R.  R.  Co.  V.  Cane's  Adm'r,  su- 
pra, and  L.  &  N.  R.  R.  Go.  v.  Bell,  supra. 
It  is  impossible,  under  the  authority  quoted 
from  last  and  others  similar  thereto,  to  see 
how  this  court  can  under  the  unsatisfactory 
and  contradictory  evidence  declare  tbat  the 
case  should  be  taken  from  the  Jury  and  a 
peremptory  instruction  given  In  behalf  of  &p- 
pellant 

For  these  reasooa,  I  dissent  from  the  opin- 
ion  by  the  court 


COVINGTON  &  C.   ELEVATED  R  & 
TRANSFER  &  BRAXSB  CO.  v. 
MARSH. 

(Court  of  Appeals  of  Kentucky.   Dec.  %  1010.) 

1.  RAii.BOAns    (8    876*)— Tbbspasskbs  oh 

TBAOK — LlABIUTT  FOB  INJUBIBB. 

A  person  who,  to  save  toll  (or  the  use  of 
tbe  part  of  a  bridge  set  apart  for  foot  passengeis, 
walked  between  tbe  rails  of  tbe  railroad  track 
OD  the  bridge,  was  a  trespasser,  sad  the  dutv 
owed  to  him  was  only  to  exercise  ordinary  dilf- 
geiKe  to  avoid  injury  after  discovery  of  his 
peril. 

[Ed.  Note^Fcn  other  cases,  see  Railroads, 
Cent.  Dig.  |  1276 ;  Dea  Dig.  |  876.*] 

2.  Raixaoads    (I  876*)— Tbespassbbs  on 

TKAflK— laABZUTT  VOX  iNJITiOKS. 

A  trespasser  on  a  railroad  track  was  In- 
ured by  steam  escaping  from  an  enrine  stand- 
ug  on  the  tra<dr.  The  engineer,  on  dlBCovering 
the  accident,  stated  that  the  inspirator  jostled 
off.  It  was  not  shown  that  the  joatliag  off  was 
the  icsnlt  ot  any  negligence  of  tne  engineer,  or 
that  the  engineer  did  anything  toward  injuring 
the  trespasser ;  and  whether  some  part  of  the 


machinery  connected  with  the  hot  water  broke 
at  the  time  the  trespasser  passed,  or  whether 
the  engine  was  acting  automatically  did  not  ap- 
pear. Held  to  show,  as  a  matter  of  law,  that 
the  railroad  company  did  not  fail  to  use  <«dina- 
ry  care  to  avoid  tbe  accident  after  the  discovery 
of  the  treapaaset's  peril,  relieving  it  from  lia- 
bility. 

[Ed.  Notsv— Fw  other  cases,  see  Railroads, 
CenL  Dig.  |  1276;  Dea  Dig.  I  ST&«] 

Aroeal  from  Glrcnlt  Gonrt,  Eaton  County. 
Common  Law  and  Equity  DtvWon. 

Action  by  James  T,  Marsh  against  the  ' 
CoTlngton  &  Clnehinati  Elerated  Railroad 
&  Transfer  *  Bridge  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded.  ' 

Oalvin  &  Galvln,  tor  appellant    B.  F. 
OraBlanl,  for  aiq;iellee; 

BARKER,  G.  J.  The  appellee,  James  T. 
Marsh,  was  severely  burned  by  hot  water  and 
steam  which  was  thrown  from  the  boiler  of 
an  engine  belonging  to  appellant  He  In- 
stituted this  action  to  recover  damages  'for 
his  Injuries.  A  trial  resulted  In  a  Judgment  ' 
for  appellee  for  the  sum  of  $600,  and  from 
the  Judgment  baaed  upon  this  verdict  the 
bridge  company  la  here  on  appeal. 

The  only  complaint  which  the  bridge  com- 
pany makes  Is  that  the  trial  court  refused,  at 
the  conclusion  of  the  evidence  for  plaintiff 
(appellee),  to  sustain  its  motion  for  a  peremp- 
tory instruction  to  the  jury  to  find  a  verdict 
for  it.  It  introduced  no  evidence  in  its  own 
behalf,  but  rested  Its  defense  alone  upon 
the  testimony  of  appellee,  who  was  the  only 
witness  as  to  the  manner  in  which  the  Injury 
was  Inflicted.  Appellee  bad  been,  aome 
months  before  the  accident,  in  the  employ  of 
the  Chesapeake  &  Ohio  Railway  Company  as 
tower  watchman.  As  such  employ^,  he  had 
been  in  the  habit  of  walking  over  the  bridge 
of  the  defendant  company,  and  this  he  con- 
tinued to  do  from  time  to  time,  although  he 
had  severed  his  connection  with  the  railroad 
and  was  working  for  a  planq  house  In  Cin- 
cinnati. On  the  morning  that  he  was  hurt, 
he  was  on  the  way  fcom  his  home  In  Coving- 
ton to  his  place  of  business  in  Cincinnati. 
Instead  of  walking  over  that  part  of  the 
bridge  provided  for  foot  passengers,  he  got 
out  into  the  middle  of  the  bridge  and  walked 
between  the  rails  of  the  railroad  track  upon 
a  plaub  which  afforded  suffldent  footing 
for  that  purpose.  When  he  was  nearly 
across  the  bridge  on  the  north  side  of  the 
river,  he  saw  In  front  of  him  oiglne  No. 
70S,  standing  still.  The  tender  of  the  engine 
was  toward  the  south,  but  the  engineer  was 
facing  so  as  to  look  south,  and  saw  appellee 
approaching.  When  appellee  reached  the 
side  of  tbe  cab,  he  spoke  to  the  engineer 
familiarly,  saying  "Hello,"  to  which  greeting 
the  engineer  responded  by  saying,  "How  are 
you?"  Appellee  passed  on,  and  just  as  he 
got  opposite  the  boiler  of  the  engine  a  volume 
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of  water  and  hot  steam  was  thrown  oat, 
eererelr  scalding  his  left  foot  and  leg.  As 
soon  as  the  eoKineer  saw  that  appellee  was 
apparently  Injared,  be  Jnn^ted  down  from  his 
cab  and  said,  "Did  I  burn  your*  to  wbicb 
appellee  responded,  "CerUlnly,"  and  tSua 
the  oglneer  said,  "My  Inspirator  jostled  oflC." 

Xbls  Is  the  entiro  substance  of  the  evl- 
dence  glvoi  In  t2ie  case  as  to  the  manner  of 
idalntUTs  Injnry.  The  qnestlmi  for  adjudi- 
cation Is  whether  ,  or  not  the  appelant  was 
entitled  to  a  peronptory  Instnictlon.  Olearly 
the  appellee  was  a  trespasser  npon  the  rail- 
road  bridge.  He-was  where  be  had  no  bnsl- 
neas  to  be.  and  was  using  that  part  of  the 
bridge  to  save  paying  toll  If  he  walked  on 
that  portion  set  apart  for  the  use  of  foot 
passengers.  The  bridge  company  owed  him 
no  dnty  except  to  use  ordinary  diligence  to 
avoid  Injuring  him  after  hie  peril  was  dis- 
covered There  Is  nothing  in  this  record 
which  shows  that  the  engineer  knew  of  any 
peril  menacing  appellee.  There  Is  nothing 
to  show  why  the  hot  water  was  thrown  out 
of  the  engine,  or  bow  it  was  thrown  out,  ex- 
cept the  statement  of  the  engineer  that  "My 
inspirator  Jostled  off."  What  the  inspirator 
Is.  is  not  explained  In  the  record;  how  or 
why  It  jostled  off  is  not  shown ;  and  especial- 
ly is  it  not  shown  that  the  Jostling  off  was 
the  result  of  any  negligence  ou  the  part  of 
those  In  charge  of  the  engine.  The  company 
was  under  no  duty  towards  the  trespasser 
to  keep  its  engines  In  a  reasonably  safe  con- 
dition, so  far  as  throwing  hot  water  and 
steam  was  concerned,  and  he  cannot  com- 
plain that  the  engine  was  out  of  repair  In 
this  regard.  So  far  as  the  record  shows, 
the  engineer  did  absolutely  nothing  toward 
the  injury  of  plaintiff.  Wbeth^  some  part 
of  the  machinery  connected  with  the  hot  water 
broke  Just  at  the  time  appellee  passed,  or 
whether  the  engine  was  acting  automatically, 
does  not  appear.  All  that  appears  Is  that 
a  trespasser  was  passing  the  engine,  and  hot 
water  goBhed  eut  upon  him.  Inflicting  severe 
Injury.  We  are  not  able  to  say  from  the 
testimony  that  this  act  occurred  through  the 
failure  of  appellants,  or  its  employes,  to  per- 
form any  duty  it  owed  to  appellee.  Appellee, 
being  a  trespasser  upon  the  track,  in  order 
to  entitle  him  to  recover  damages  for  in- 
juries received  while  there,  must  show  a 
failure  on  the  part  of  appellant  to  exercise 
ordinary  care  to  abstain  from  hurting  him 
after  his  peril  was  discovered.  This,  we 
think,  be  failed  to  do;  and  thertfore  It 
follows,  under  principles  laid  down  so  often 
by  this  court  that  it  is  not  necessary  to  cite 
the  cases,  the  appellant  was  entitled  to  a 
peremptory  instruction,  at  the  close  of  plain- 
tiff's testimony,  requiring  the  Jury  to  And 
a  verdict  in  Its  favor. 

For  these  reasons,  the  judgment  is  reversed 
for  further  procedure  conalatent  with  this 
opinion. 


BARNBIT  St  al.  T.  WILLIAMS. 
(Court  of  Appeals  ta  Kentucky.  Dec  2,  1810.) 
Appeal  and  Bbbob  d  866*)— Uhb  to  Ap- 

PBAI>-8TATnTES. 

Under  CSv.  Code  Prae.  i  746,  providing 
that  no- appeal  shall  be  granted  except  within 
two  yean  after  the  accrual  of  the  right  to  ap* 
peal  unless  appellant  is  ander  esomerated  dls- 
abilitiefl,  an  aweal  more  tbsn  two  year*  after 
judgmeat  by  an  appellant  not  under  any  of  th« 
disabilities  wUl  be  dismissed  because  not  tsken 
in  time. 

[Ed.  Note.— For  other  cum,  mu  Appeal  and 
^nr^  Cent  Dig.  H  iSSUHSsni  Dec.  Dig.  I 

Ai^eal  from  Circuit  0>nrt,  Christian 
County. 

Action  between  Mollie  Bamett  and  others 
and  S.  H.  Williams.  From  a  Judgment  for 
the  latter,  tbe  former  appeal.  Dismissed. 

J.  W.  Head,  for  ijipsllantKi  Frank  B1t«^ 
for  amnllea 

BABKHR,  O.  J.  Tb9  Ju^ment  a]n>ealed 
from  herein  was  rend«ed  m  the  24th  day  of 
Jnn^  1908L'  The  appeal  was  granted  by  the 
clerk  of  this  court  *m  the  7tli  day  of  Jnly, 
ISia  Section  74S  of  the  Civil  Code  of  Prac- 
tice Is  SB  ffdlows:  **An  appeal  shall  not  be 
granted  exc^t  within  two  years  next  after 
the  right  to  appeal  first  aooned,  wUees  tbe 
party  a|>plylng  therefor  was  then  a  defend- 
ant In  the  action,  and  an  Infant  not  under 
oovertnre;  or  of  unsound  mind;  or  a  prlsonw 
who  did  not  appear  by  bis  attorney — in  wlildi 
cases  an  appeal  may  be  granted  to  sncta  psr^ 
ties,  or  their  i^resentatlTCS  witSiln  one  yesr 
next  after  tSuSi  deaths  m  tlie  remoral  of 
their  dlsabllltlea,  whldieTer  may  first  hap- 
pen.'* As  more  than  two  years  elapsed  be- 
tween tbe  Judgment  and  the  appeal,  and  as 
the  implants  are  not  wlttiln  tiw  exc^ttois 
of  tbe  above-QUoted  section  of  the  Code,  it 
follows  that  the  plea  of  limitation  made  by 
the  appellee  must  be  sustained  and  tbe  ap- 
peal dismissed;  and  It  is  so  ordered. 


HARRIS  T.  COMMONWEAI/TH  (five  cases). 
(Court  of  Appeals  of  Kentudcy.   Dec  6.  1910.) 

1.  Intoxicatimo  LiqnoBS  (|  23S*)— CbnnRAi, 
PBOSSTDTIONB— EVIDSNCX— Sqfficibnot. 

In  a  prosecution  for  selling  intoxicating 
liquor  contrary  to  the  local  option  law,  evidence 
held  to  show  that  the  act  of  the  purchasers  in 
helping  themselves  to  whisky  ana  leaving  th« 
money  for  it  was  by  a  preconcerted  arrange- 
ment  with  defendant,  though  he  was  not  pres- 
ent 

J 'Ed.  Note.— For  other  cases,  see  Intoxicating 
qnoES,  Deft  Dig.  |  286.*] 

2.  Cbihinal  Law  (I  8M*)— Ihbtbdctiors— 

OBAL  iNSTBDCnONB. 

Althousb  the  Code  provides  that  inatmc- 
tlons  shall  be  written,  yet  as  it  is  the  practice 
in  misdemeanor  eases  to  give  them  orally  when 
written  instructiooa  are  waived,  a  conTiction 
will  not  be  reversed  because  instructions  were 
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STcn  orally,  where  It  appears  from  the  record 
at  written  liiBtnietloiu  were  waWed. 
[Ed.  Note.— For  otber  casea,  see  Criminal 
lAw,  CkiDL  Dig.  II  mS-1967;    Dec.  Dig.  | 
801*] 

Appeal  from  Olrcnlt  Court  Lee  County. 

D.  8.  Harris  was  couTlcted  on  five  counts 
of  selling  Intoxicating  llqnor  In  violation  of 
ttie  local  (^tlon  law,  and  be  anteala.  Af- 
flnued. 

J.  B.  White  ana  F.  A.  I^on,  Jr.*  for  aip^ 
pellant  James  Breatbltt,  Att7>  and 
Tom.  B.  McGr^r,  Asst  Atty.  Gen.,  for  tbe 
CommonwealttL 

LA8SINO,  J.  D:  8.  Harris  Is  a  dtetUler, 
operatlug  a  dlstUlwy  In  Lee  connty,  Ky.  He 
was  Indicted  aereral  times  by  the  grand 
jury,  chafed  with  the  sale  of  whisky  In  tIo- 
latkm  of  the  local  <^ttton  law  In  force  In 
■aid  county.  To  eadi  Indictment  he  enter- 
ed a  plea  of  not  guilty,  and  upon  a  trial 
twfore  a  jury  was  found  guilty,  and  his 
pnnlAment  fixed  at  a  fine  of  $80  In  each  of 
Ciree  cases,  9Bti  In  one,  and  $100  In  another. 
From  tb»  judgments  ^«dlcated  on  said  ver^ 
diets  be  has  prosecuted  an  appeal  to  this 
«oart,  and  for  rerersal  relies  upon  two 
gronndfl :  First,  that  the  evidence  Introduce 
ed  tty  tbe  commonwealtb  was  not  snffldent 
to  siq>port  and  uphold  the  verdict;  and, 
senmd,  that  the  court  erred  to  bis  prejudice 
In  Instructing  the  Jury  orally. 

The  testimony  offered  liy  the  common- 
wealth In  eadi  case  Is  to  the  effect  that  the 
Iffosecutlng  witness  went  to  the  house  where 
the  defiendant  lived,  went  Into  the  house  and 
Into  a  bade  room  thereof,  and  from  a  keg 
or  barr^  of  irtUsky  drew  a  designated  quan- 
tity of  whisky,  and  deposited  on  the  top  of 
the  barrel  ttie  price  therefor ;  that  upon  each 
of  said  Dccaslona  the  defttidant  was  not  In 
the  houses  or  In  sight,  so  far  as  the  witness 
knew,  and  perhaps  the  only  person  seen  was 
the  housekeeper.  On  this  showing  It  Is  in- 
sisted that  the  court  should  have  Instructed 
the  Jury  to  find  for  tbe  defendant.  We  think 
not.  The  defendant  owned  the  rMldence, 
was  known  to  be  engaged  In  Uie  manufac- 
tnre  whisky,  and  must  have  let  It  he 
known  that  he  k^t  liquor  where  It  was  of 
easy  access  In  bis  residence.  It  Is  not  proba- 
ble that  persons,  even  though  they  occupied 
the  portion  of  friends  and  neighbors,  would 
bave,  without  Invitation  or  knowledge  on  the 
part  of  the  defendant,  or  some  one  connected 
WKb  him  In  a  business  way,  gone  to  his 
hoose,  and  through  his  hoaf>e  Into  the  rear 
portion  thereof,  and  helped  themaelves  to 
his  whisky  In  the  way  and  manner  In  which 
these  witnesses  say  they  did.  Nor  Is  It  at 
all  prohahle  that  they  would  have  In  each 
Instance  deposited  the  price  for  the  whisky 
whl^  tb^  received  upon  the  barrel,  or  bed, 
as  one  witness  said  he  did,  unless  some  ar- 
rangement or  understanding  had  previously 


been  had  between  the  accusing  wllness  and 
either  defendant,  or  some  one  connected  with 
him.  Ndther  of  the  witnesses  say  they  ask- 
ed tbe  woman  In  chaise  at  tbe  house  for  the 
whlBky,  or  told  her  what  they  wanted;  but 
It  appears  that  upon  application  they  were 
admitted,  and,  being  admitted,  helped  them- 
selves to  the  desired  amount  of  liquor,  and 
upon  payment  therefor,  as  above  indicated, 
wait  away.  That  she  knew  what  they  want- 
ed tbisxe  cannot  be  tbe  slightest  doubt,  and 
her  presence  In  tbe  house  was  evident)^  for 
the  purpose,  among  other  things,  of  seeing 
how  much  whisky  each  took  and  that  he  de- 
posited the  proper  price  therefor.  At  least, 
on  this  showing  the  Judge  was  warranted  In 
submitting  tbe  case  to  the  Jury,  and  we  are 
of  opinion  that  tbe  proof  amply  warranted 
and  Justified  their  verdict  of  guilty. 

As  to  tbe  second  ground  relied  upon  for 
reversal  little  need  be  said,  for  the  reason 
that  the  record  shows  that  the  defendant  In 
each  case  ctnurated  that  the  iQBtructlons 
might  be  tfven  orally.  While  the  Code  pro- 
vides that  the  Instructions  shall  be  In  writ- 
ing, it  la  common  knowledge  that  In  the  trial 
of  misdemeanors.  In  order  to  save  time  and 
expedite  the*  trial,  instructions  are  frequent- 
ly, by  agreement,  given  orally.  No  complaint 
is  made  that  the  instructions  given  by  the 
court  were  prejudicial  to  the  accused,  or  that 
the  Instructions  which  ara  copied  In  the  rec- 
ord are  not  In  fact  the  Instructions  given 
by  the  court.  Tbe  only  complaint  Is  that 
the  case  should  be  reversed  because  the  court, 
with  tbe  consent  of  the  accused,  did  not  r^ 
doce  the  Instructions  to  writing.  Timers  Is 
no  merit  In  this  objection,  and  the  trial 
Judge  properly  refused  to  grant  the  accused 
a  new  trial  on  this  ground. 

Perceiving  no  error  of  whldi  at^Uant 
might  rightfully  con^laln,  flie  Judgnunt  In 
each  case  la  aflbmed. 


JAMES  et  a1.  v.  WALKER. 
(Coart  of  Appeals  of  Kentucky.   Dee.  7, 1M0>) 

1.  Militia  (|  11*)— Captain— Coicfkhbatioii 

— StATDTB— CoKSTTTDTIONAIJTr. 

Ky.  St.  I  2706  (Russell's  SL  |  4729),  pro- 
Tiding  for  a  certain  compensation  for  commls- 
sioned  officers  in  the  militia  during  active  serv- 
ice, bat  that  when  employed  in  active  service 
with  troops  and  also  in  active  service  under 
order  of  the  Governor,  they  sball  receive  the 
same  compensadoD  as  officers  of  corresponding 
rank  in  the  tJnited  States  army,  does  not  vio- 
late Const.  I  236,  declaring  that  "the  salaries 
of  public  officers  shall  not  be  changed  during 
the  terms  for  which  tbe;  are  elected.**^ 

{"EA.  Note.— For  other  cases,  see  Militia,  Cent 
Dig.  I  31 ;  Dec.  Dig.  1 11.*] 

2.  Constitutional  Law  (|  60*)— DnLBOAnon 
ov  Legislative  Powna  —  Pbovisioh  Mak- 
iKO  Pat  or  Militia  Omens  Sakb  as 

Officehs  of  Armt. 

Ky.  Kt  t  270S  (Russell's  St  |  4729),  pro- 
viding that  the  compensation  for  commissioned 
officers  of  the  militia  shall  be  the  same  as  those 
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of  oorrnpondiDg  rank  in  the  United  States 
annr,  when  they  ate  in  active  lerrice  with 
troops,  does  not  violate  Const  i  60,  providing 
that  '^o  law  shall  be  enacted  to  take  effect  upon 
the  ai^ioval  of  any  other  authority  than  the 
Oeneral  Assembly,"  slace  the  statute  does  not 
delegate  to  the  Congress  of  the  United  States 
the  authority  to  fix  the  compensation  of  the 
state's  militia  officers,  but  merely  adopts  mcb 
ccMDpensation  as  a  salary  scale  to  go  by. 

[Ed.  Note.— For  other  eases,  see  Oonstitation- 
al  Law,  Cent  Dig.  H  89.  W ;  Dec.  Dig.  |  60.*] 

8.  MlLITU  (i  11*)— OmOBBB— COVFBITBaTION 

—  Statiitb  —  Compliance  with  CoMffirrn- 

TIOK. 

Ky.  St  1  2705  (Rnsseirs  St.  1  4729),  pro- 
viding that  tlM  compensation  for  commisrioned 
officers  of  the  mtlttia  shall  be  the  same  as  that 
of  oOoevB  of  coTTespoDding  rank  in  the  United 
States  army,  when  employed  in  active  service 
witti  troops,  and  also  in  active  service  under 
order  of  the  Qovemor,  la  a  compliance  with 
Const  I  221,  providing  that  the  "organisation, 
equipment  and  discipline  of  the  militia  shall  eon* 
form  as  nearly  as  practicable  to  the  regulations 
of  the  government  <tf  armies  of  the  United 
States." 

[Ed.  Note.— For  other  cases,  see  MUltla,  Cent 
Dig.  I  81;  Dec.  Dig.  I  U.»l 

Hobson,  J.,  dissenting. 

Ainwal  from  Glrcnlt  Court.  Franklin  Coun- 
ty. 

Action  for  mandamns  by  Ed  C.  Walker 
against  F.  P.  James  and  others.  Jndgmait 
for  plaintiff,  and  defoidants  appeal.  Af- 
firmed. 

James  Breathitt,  Atty.  Gen.,  and  Charles 

H.  Morris,  for  appellants.  Ernest  Wood- 
ward, M.  L.  HeaTrln,  and  J.  W.  Boston,  for 
appellee. 

SETTLE,  J.  Appellee,  Ed  C.  Walker, 
brought  this  action  In  the  court  below  to 
compel  by  mandamus  the  Governor  and  Ad- 
jutant General  to  certify  and  the  Auditor  of 
PnbUc  Accounts  to  allow  and  pay  bim  $206.- 
10  for  active  military  eerrlce  performed  by 
him  as  captain  In  the  Third  Reglmeut,  Ken- 
tucky State  Guard.  Appellants  filed  a  gen- 
eral demurrer  to  the  petition,  which  the  cir- 
cuit court  overruled.  Upon  their  refusal  to 
plead  further,  Judgment  was  entered  grant- 
ing appellee  the  relief  prayed,  and  from  that 
Judgment  this  appeal  Is  prosecuted. 

It  was  averred  la  the  petition,  as  amend- 
ed, that  appellee  Is,  and  has  been  since  June 

I.  1905,  a  captain  in  the  Third  Infantry  Regi- 
ment, Kentucky  State  Guard:  that  from 
June  12,  1908,  down  to  and  Including  October 
16,  1008,  he  was  engaged  in  active  military 
service  in  the  state,  with  troops  also  In  ac- 
tive service^  under  order  of  the  Governor, 
and  that  for  the  service  thus  rendered,  he 
was  entitled  to  receive  $6.67  per  day,  but 
was  allowed  and  paid  by  the  Auditor  only 
$5  per  day ;  it  being  claimed  by  the  latter 
that  be  was  only  entitled  to  that  compensa- 
tion. 

Appellee's  claim  to  the  additional  compen- 
sation of  91.67  per  day  rests  on  the  ground 


that  section  2706,  Ky.  St.  {Russell's  St  S 
4729)  fixes  his  compensation  for  the  period 
embracing  the  service  he  r«idered,  as  cap- 
tain In  the  state  guard,  at  the  same  amount 
paid  per  day  by  the  govemmoit  of  the  Unit- 
ed States  to  a  captain'  In  the  regnlar  army, 
which  was  and  Is  90.67  per  day,  or  92,400 
per  year. 

It  is  admlttedt  by  appellee  that  prior  to 
May  11,  1908,  a  captain  In  the  regular  army 
of  the  United  States  was  paid  per  day  or 
$1,825  per  year,  but  that  by  an  act  of  Con- 
gress which  went  Into  effect  on  that  date,  the 
pay  of  a  captain  in  the  r^lar  army  then 
became  and  has  since  been  92.400  a  year,  or 
96.67  per  day.  It  is  also  admitted  by  ap- 
pellee that  as  he  became  a  captain  in  the 
Kentucky  fitate  Guard  prior  to  May  .11,  1908, 
If  the  active  military  service  rendered  by 
him  had  been  performed  prior  to  that  date 
he  would  have  been  entitled  to  receive  there- 
for only  95  per  day,  but  claimed  that  as  the 
active  military  service  was  performed  after 
that  date,  he  should  have  been  paid  therefor 
96.67  per  day  instead  of  95  per  day  received 
by  him;  and  that  the  difference  between 
what  he  receiv'ed  and  what  he  was  entitled 
to  receive  for  the  active  military  service  ren- 
dered by  blm  is  9206.19,  the  amount  claimed 
in  the  petition. 

So  much  of  section  2705,  Ky.  St.  (Russell's 
St  I  4729)  as  will  be  found  applicable  to 
this  case,  reads  as  follows:  "Other  officers 
and  mm  of  the  state  guard,  when  employed 
in  active  service,  except  as  hereinafter  pro- 
vided, shall  receive  pay  as  follows:  Colonels, 
three  dollars;  lieutenant  colonels,  two  dol- 
lars and  seventy-five  cents;  majors,  two 
dollars  and  fifty  cents;  captains,  two  dol- 
lars and  twenty-five  cents ;  first  lieutenants, 
two  dollars ;  second  lieutenants,  two  dollars ; 
sergeants  of  and  above  the  grade  of  first,  two 
dollars;  other  sergeants  and  corporals,  one 
dollar  and  seventy-five  cents;  and  privates, 
one  dollar  and  fifty  cents  a  day,  the  same  to 
be  paid  out  of  the  treasury  on  warrant  of  the 
Auditor  of  Public  Accounts,  upon  company 
or  Individual  pay  rolls  as  necessity  may  re- 
quire, accompanied  by  copies  or  certificates 
of  the  orders  bearing  on  the  case,  certified 
by  the  Adjutant  General  and  ai^oved  by 
the  Governor  by  his  own  signature:  Provid- 
ed, That  the  above-mentioned  commissioned 
oflicers,  when  employed  in  active  service  with 
troops  also  in  active  service  under  order  of 
the  Governor,  shall  receive  the  same  pay 
per  day  as  oflicers  of  corresponding  grades  of 
the  United  States  army,  the  same  to  be  paid 
in  the  same  way  as  hereinbefore  provided 
with  reference  to  the  pay  of  officers  and  en- 
listed men." 

It  Is  contended  by  counsel  for  appellants 
that  appellee  is  a  public  officer  and  that  the 
statute,  supra,  provides  for  an  increase  in 
his  salary  daring  the  term  for  which  he  was 
commissioned,  for  which  allied  reason  it  la 
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TtolatlTe  of  wetlon  SBS,  State  CoasUtntlon, 
«4ilcb  dedares;  "The  m}»rt^  of  public  offl' 
cers  Bball  not  be  changed  during  the  terms 
for  which  they  are  dected  *  *  * " ;  and 
«ainll7  TkilatlTe  of  eectton  00  oC  that  Inetrn- 
ment  vbldi  prorldea:  "No  law  •  •  • 
flball  be  oaacted  to  take  effect  upon  ttie  ap- 
proral  of  any  other  authority  than  the  Gen- 
eral AMembly,  tmleai  otherwise  expressly 
provided  In  this  CooaUtotlon." 

We  are  not  prepared  to  controrert  the  con- 
tention of  appellantB'  connael  that  appellee 
Is  an  offlow  In  the  maairfiiy  of  the  Oonstltn- 
tlon,  bnt  It  la  onr  opinion  that  the  statute, 
ctqira,  does  not  provide  ftnr  a  diange  of  sal- 
ary  at  compensation  at  applicable  to  such 
eerrice  as  be  dalms  to  have  performed.  In- 
deed, there  la  no  prorUon  of  the  statute  <hi 
tbe  subject  of  the  mlUtla  entitling  an  officer 
ot  fb»  state  guard,  such  as  aipdlee»  to  salary 
or  compesosaUoa  as  such.  The  sectlmit  supra, 
only  provides  compoisatlon  for  two  kinds  of 
•errlce  In  which  a  captain  audi  as  appdlee 
may  be  employed,  via.,  "active  serviced'  and 
"active  service  witb  trocvs  a^  under  active 
service  m:ider  ordor  of  the  Governor."  The 
matter  of  compensation,  therefore.  Is  to  be 
regulated  by  the  fhwnifter  of  service  per- 
formed. If  a  captain  be  onidoyed  In  active 
oervlce,  but  not  in  connection  with  "troops 
also  In  active  service  under  order  of  the 
<kivemor,*'  hla  onnpsnsatlon  Is  limited  by 
the  statute  to  $2.20  per  day,  but  If  "onployed 
In  active  sotIco  wltii  troops  also  In  active 
•ervlceh  under  order  of  the  Qovemor,"  he 
shall  "receive  the  aame  pay  per  day"  as  an 
^Mctx  of  "corresponding  grade  of  the  United 
States  army." 

It  will  be  seen  that  tbe  only  compensation 
provided  by  tbe  statute  for  the  "active  serv- 
ice" with  tnx^  also  In  "active  service,  un- 
der ordor  of  the  Governor,"  such  as  nweH- 
lee  alleges  he  performed.  Is  that  he  shall  re- 
ceive tbe  same  pay  per  day  received  by  a 
«aptaln  ct  the  United  States  army.  If  It  had 
been  the  purpose  <tf  tbe  L^^atnre  to  conOne 
the  compensation  of  appellee  and  other  com- 
missioned offloeis  of  the  state  guard  for  such 
sMTvlce  as  be  elalms  to  have  performed,  at 
what  offiem  of  similar  grade  In  tbe  army  of 
tbe  United  States  wwe  receiving  at  the  time 
tbe  statute  was  enacted  or  went  into  effect 
tbe  act  would  have  expressed  what  was  then 
paid  such  ofllcm  of  that  army,  or  contained 
tbe  words,  "now  receive"  after  the  words, 
*«Uiiited  States  army."  The  fact  that  neither 
«f  these  things  was  dime.  Is  at  least  prasua- 
■Ive  that  the  legislative  intent  with  respect 
to  the  compensation  ccmtemplated  for  the 
■ervlce  required  should  be  such  as  was  paid 
tbe  <rfllcer  of  Uke  grade  In  tiie  r^lar  army 
at  tbe  time  such  service  was  performed.  The 
statute  made  no  change  of  appellee's  compen- 
sation during  the  term  for  which  he  was  com- 
Hilssloned ;  thertf  ore^  we  do  not  think  it  ob- 
noxious to  section  285  of  the  Constitution. 


We  are  further  of  oidnlon  that  the  statute 
is  not  In  conflict  with  section  60  of  the  Con- 
stitution. The  statute  does  not,  in  violation 
of  that  section,  delegate  to  the  Congress  of 
the  United  States  authority  to  fix  tbe  com- 
peiuation  of  its  militia  officers.  The  ri^  to 
compensation  was  determined  and  conferred 
won  the  mlUta^  o^BSoen  of  the  state  by  the 
enactmoit  of  the  statute;  the  amount  of  tbe 
compensation  Is  the  ilame  fixed  by  Congress 
for  officers  of  like  grade  in  the  regular  army. 
In  thus  adopting  a  salary  scale  put  In  effect 
by  an  act  of  Congress  the  Legislature  did 
not  divest  Itself  of  any  power  It  possesses ; 
on  the  contrary.  It  acted  in  pursoance  of  the 
authority  given  It  by  section  221  of  the 
Constitution,  which  provides,  "organlzatimi 
equlpmoit  and  discipline  of  tbe  militia  i^U 
ccmform  as  nearly  as  practicable  to  the  regu- 
lations of  the  government  of  the  armies  of 
the  United  States.** 

Is  it  wide  of  the  maA  to  say  that  the 
L^lslature,  in  enacting  the  statute  In  anes* 
tion,  did  but  comply  with  the  abovo  con- 
stitutional requirement  and  conform  to  the 
regulations  of  the  government  of  tbe  armies 
of  the  Unltctd  States,  In  tin  matter  of  com- 
pensating its  mllltia  officers?  We  think  not 

Being  of  opinUm  that  the  circuit  court  did 
not  err  in  overmling  the  demurrer  to  the 
petition,  the  Judgment  Is  afllrmed.  Whole 
court  sitting. 

BOBSON,  J.,  dissenting. 


COMMONWSlALTH  v.  GOULET. 
(Court  of  Appeals  of  KeatwAy.   Dec.  1, 1910.) 

1.  OoDBis  d  82*)— BuuES  or  Coust— Suspen- 

BZOIf. 

The  circuit  court  of  a  county,  which  by  Ky. 
St  i  080  (Russell's  St  |  2851).  is  made  one  of 
coDtinnous  sessIoD,  required  to  bold  Its  sittioKS 
at  C.  and  parts  thereof  at  I.,  by  Its  order,  made 
on  the  day  of  changing  Ita  sitting  from  C  to 
holding  over  Its  grand  jurv  impaneled  at  C, 
la  effect,  suspeaded,  as  it  might.  Its  rule  pro- 
viding for  the  impaneling  of  a  grand  jury  at 
L  CD  the  next  day. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent 
Dig.  fi  295;  Dec  Dig. 

2.  Gband  Jdkt  d  81*)— Di  Facto  Gbakd 

Jdrt. 

The  circuit  court  of  a  county,  which  by 
Kj.  St  8  060  (Rnaseli's  St  S  2854),  is  msde  one 
of  continuous  sessioD,  required  to  hold  its  sit- 
tings at  C,  and  parts  thereof  at  I.,  on  the  dv 
of  changing  Its  sitting  from  O.  to  I.  made  an 
order  holding  over  Its  grand  jury  Impaneled  at 
O.,  and  the  next  day,  In  accordance  with  a  mle 
of  couxt  Impaneled  a  grand  jury  at  I.  After 
its  return  to  0.  It  recognized  the  grand  jury 
previously  impaneled  there  by  order  extending 
nirther  Its  time;  and  such  jury  thereafter  found 
and  returned  an  indictment  Held,  that  It  was, 
at  least  a  de  facto  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  I  60;  Dec.  Dig.  |  31.*] 

3.  indictuent  and  inrobuatioit  (s  133*)  — 
Mods  of  Objection— Hotiok  to  Qu-ash. 

Where  an  Indictment  li  fbiuid  by  a  de  facto 
grand  jury,  any  objection  to  the  Indictment  be* 
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cause  of  irregularity  la  the  formation  of  the 
grand  jnry  can  be'  reached  only  by  motion  to 
quash  the  indictment 

[Ed.  Note.— For  other  caaM,  aee  Indictment 
and  Information,  Gent  Dig.  |  466;  Dec  Dig.  | 
183.*] 

i.  Gsnnif  AL  Law  (S  1184*)— Bevmw— Ektub- 

AL  TO  Quash  IifDiCTMSHT. 

Under  Cr.  Code  Prac  |  281.  declaring  a 
dedsfon  on  motion  to  set  aside  an  indictment 
not  to  be  subject  to  exception,  any  error  in 
overruling  the  motion  Is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Orimlnal  Law, 
Dec  Dig.  S  1134.*] 

5.  Cbihzhai.  Law  (|  186*)— Forhbb  Jeofabdt. 

Under  Cr.  Code  Prac.S  176,  declaring  an 
acquittal  by  judgment  on  a  verdict  to  be  a  bar 
to  another  prosecution,  the  acquittal  by  the 
jury,  though  at  direction  of  the  oourt,  on  a 
trial  under  a  good  indictment  the  court  con- 
sidering the  facts  charged  did  not  constitate  an 
offense,  to  a  Iwr  to  farther  pnwecutloQ. 

[Bd.  Note.— For  other  canes,  see  Criminai  Law, 
Cent  Dig.  II  8^2,  346 ;  Dec  Dig.  S  186.*] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Elquity  DlTislon. 

William  CTonlet  was  acqaitted  at  the  di- 
rection of  the  court,  and  tbe  Oommonwealtb 
appeals..  Affirmed. 

See,  also,  187  Ky.  464.  125  S.  W.  1088. 

R.  G.  Williams,  James  Breathitt,  Atty. 
Gen.,  T.  B.  Blakey,  Asst  Atty.  Oen.,  and  C. 
H.  Morrta,  for  the  Conmumwealth.  John  B. 
O'Neal,  for  appellee. 

SETTLE,  J.  By  an  Indictment  returned 
by  the  grand  jury  of  Kenton  county,  Novem- 
ber 9, 1909,  In  the  drcult  court  of  that  coun- 
ty then  in  session  In  the  dty  of  Gorlngton, 
appellant  was  charged  with  the  crime  of  un- 
lawfully, willfully,  and  felenionsly  marking, 
mutilating,  and  defacing  an  official  election 
hallot  for  the  purpose  of  invalidating  the 
same ;  he  iMUng  at  the  time  an  Inspector  of 
the  election. 

When  tried  under  the  Indictment  appellant 
was  acquitted  by  the  jury  In  obedience  to 
a  peremptory  Instruction  from  the  circuit 
court;  It  being  the  opinion  of  that  court 
that  he  was  not  an  election  officer,  In  the 
meaning  of  section  1476,  Ky.  St  (Russell's  St 
I  3400),  under  which  the  Indictment  was  re- 
turned, that  tbe  Indictment  did  not  charge 
a  public  offense,  and,  therefore,  appellee  could 
not  be  convicted  thereunder. 

On  the  appeal  prosecuted  by  the  Common- 
wealth, this  court  held  that  the  Indictment 
did  probably  charge  the  offense  denounced 
by  the  statute ;  and  though  appellee  by  act- 
ing as  inspector  did  not  become  an  election 
officer,  be  was  in  that  capacity,  and  In  tbe 
meaning  of  the  statute,  a  "person  having  cus- 
tody or  control"  of  the  ballot  alleged  to  have 
been  willfully,  unlawfully,  and  feloniously 
marked  and  defaced  by  blm,  and,  therefore, 
amenable,  If  guilty,  to  the  punishment  pre* 
scribed  for  such  an  act  It  was,  however, 
assumed  by  the  court  that  tbe  verdict  and 
judgment  of  acquittal  in  the  circuit  court. 


notwithstanding  the  error  of  ttx&t  «mrt  In 
directing  the  one  and  altering  the  other, 
would  prevent  any  further  proeecatlon  of  ap- 
pellee for  the  offense  in  question ;  hence,  tbe 
opinion  did  not  reverse  the  judgm^t  or  re- 
mand the  case,  but  merely  certified  the  opin- 
ion to  tbe  drcoit  oonrt  ai  ttie  lav  ot  tbe 
case. 

Following  the  filing  of  tbe  opinion  and 
mandate,  in  the  circuit  court,  that  court, 
on  motion  of  the  commonwealth's  attorney, 
quashed  and  dismissed  the  Indictment  and 
referred  the  case  to  the  grand  jury,  wiildb 
action  resulted  in  the  finding  of  another  In- 
dictment against  appellee  by  that  body  for 
the  same  offense,  which  was  duly  returned 
to  the  circuit  court  The  first  Indictment  was 
dismissed  and  case  referred  to  the  grand  ju- 
ry, May  S,  1910,  and  the  new  or  last  indict- 
ment was  returned  May  24,  1910.  In  thus 
disposing  of  tbe  first  indictment  and  caoa* 
ing  the  return  of  the  second,  the  court  pro- 
ceeded upon  the  theory  that  the  grand  jury 
which  returned  the  first  one  acted  illegally 
and  without  power,  and  that  the  Indictment 
was  void.  Appellee,  upon  being,  brought  to 
trial  under  the  second  Indictment,  pleaded, 
in  bar  of  the  prosecution  thereunder,  his  ac- 
quittal on  the  trial  had  under  the  first  In- 
dictment ;  and  the  statement  of  facts  offered 
by  him  in  support  of  the  plea  being  agreed 
to  by  the  commonwealth's  attorney,  it  was 
sustained  by  the  court  and  the  jury  peremp- 
torily instructed  to  find  appdlee  not  guilty. 
They  Immediately  returned  a  verdict  of  ac- 
quittal, and  tbs  commonwealth  having  been 
refused  a  new  trial,  bas  aK>ealed  from  tbe 
judgment  entered  upon  that  verdict 

It  now  remains  to  t>e  seen  whether  tbe 
circuit  court  erred  on  the  last  trial  in  giv- 
ing the  peremptory  instruction  directing  aiH 
pellee's  acquittal.  Under  section  980,  Ky. 
St  (Russell's  St  I  2854),  Kenton  county  Is 
made  a  judicial  district  and  allowed  a  cir- 
cuit court  of  continuous  session,  with  two 
divisions  and  a  judge  for  each  division.  Tbe 
section,  supra,  also  provides  that  tbe  two  di- 
visions of  the  court  for  a  county  such  as 
Kenton  shall  be  held  in  a  city  of  the  second 
class,  to  which  Covington  belongs,  but  that 
the  Judges  thereof  "shall  hold  part  of  savSk 
sessions  at  the  coun^  seat  of  the  county 
where  the  same  is  not  such  city,  such  part 
to  he  not  less  than  two  weeks  if  the  business 
of  the  court  require  so  long.  In  February, 
June  and  October  of  each  year."  independ- 
ence, a  city  of  the  fifth  class,  is  the  county 
seat  of  Kenton  county,  and  therefore  one  of 
the  places  where  the  circuit  court  of  that 
county  must  be  hdd.  Ttte  same  section  also 
provides  what  cases  shall  be  docketed  nxiA 
tried  at  each  place  of  holding  court,  but  that 
"by  consent,  parties  may  have  their  case  tried 
at  either  place,"  and  that  juries  shall  be 
selected  and  drawn  at  each  i^ce,  as  reqnlr- 
ed  by  law  for  counties  having  only  one  place 
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for  holding  court  The  same  Bectlon  confers 
npon  the  circuit  court  of  Kenton  county  pow- 
er to  make  and  diange  roles  regulating  bosl- 
ncBS  thmln.  Section  081  (section  286S)  re- 
qnlree  the  jndges  of  the  Kenton  drealt  court 
to  "cause  njot  less  than  four  grand  Juries  to 
be  summoned  and  Impaneled  wA  year,  one 
of  vhldi  shall  meet  at  tlie  connty  seat— not 
a  city  of  the  second  class— and  may  cause 
as  many  more  to  be  summoned  and  Impen- 
ded as  may  be  deemed  proper." 

Pursuant  to  the  power  conferred  by  sec- 
tion 080,  the  Kenton  circuit  court  adopted 
the  following  rule  with  respect  to  grand  Ju- 
ries: "Grand  Juries  shall  be  summoned  for 
and  Impaneled  at  Covington  on  the  first  Mon- 
day in  January,  June,  and  October,  and  at 
Independence  on  the  arst  Tuesday  after  the 
ttdrd  Mondays  In  Febmary  and  October." 

It  la  conceded  that  the  grand  Jury  which 
returned  the  first  Indlctmoit  against  appel- 
lee was  Impaneled  at  CoTingtou,  October  5, 
1000,  and  that  by  orders  entered  October  It, 
18k  26,  and  20,  and  Norember  6,  1000,  It  was 
continued  In  existence  until  the  10th  day  of 
Novnnbar,  1900,  the  day  before  its  discharge. 
This  grand  Jury  returned  the  first  Indict- 
ment against  appellee.  It  is  farther  conced- 
ed that  on  October  10,  1000.  which  was  the 
Tuesday  after  the  third  Monday,  a  grand 
Jury  was  impaneled  at  Independence,  the 
county  seat,  and  continued  in  existence  untU 
October  22d,  at  which  time  It  was  discharg- 
ed, and  the  session  of  the  court  discontinued 
at  Independence  and  resumed  on  the  follow- 
ing day  at  Gorington.  It  seems  to  be  also 
conceded  that  the  circuit  court  of  Kenton 
connty,  in  moving  from  Covington  to  Inde- 
pendoice  and  from  the  latter  place  to  Cov- 
ington, does  BO  by  a  mere  order  changing  the 
sittings  from  one  place  to  the  other,  and 
not  by  a  formal  order  of  adjournment,  as 
Indicating  the  close  of  a  term.  In  other 
words,  the  court  is  <me  <tf  continuous  see- 
■Ifln,  whether  sitting  at  OoThigton  or  Inde- 
pendence. 

It  Is  not  contended  by  counsel  for  the 
commonwealth  that  the  grand  Jury  at  Cov- 
ington was  In  session,  or  that  it  performed 
any  duty  while  the  court  was  sitting  at  In- 
dependence where  it  remained  from  the  19th 
to  the  22d  of  October,  only  four  days,  and 
discharged  the  Independence  grand  Jury  be- 
fore It  returned  to  Covington.  An  order  with 
respect  to  the  Covington  grand  Jury  was 
made  there  October  18th,  the  day  before  the 
court  removed  to  Independence.  Whether 
tiie  order  of  the  18th  adjourned  the  Coving- 
ton grand  Jury  to  a  date  after  the  return  of 
the  court  from  Ind^ndence  does  not  ap- 
I»ear,  but  It  does  appear  that  no  other  order 
in  reference  to  the  Covington  grand  Jury 
was  made  until  October  2Sth,  three  days  aft- 
er the  discontinuance  of  the  court  at  Inde- 
pendence, and  after  it  had  resumed  Its  work 
et  Covington.  If  we  are  to  speculate  as  to 
the  effect  of  the  ord»  of  October  18th,  It 


would  not  be  unreasonable  to  suppose  that 
It  merely  adjourned  the  grand  Jury  nntll  the 
court  returned  from  Independence,  and  upon 
its  return  to  Covington,  on  the  25th,  It  re- 
sumed work.  It  is  admitted  by  counsel  for 
the  commonwealth  that  the  grand  Jury  at 
Covington  was  held  over  by  the  order  of 
October  18th  until  after  the  election,  for  the 
purpose  of  Investigating  such  frauds  as 
might  be  committed  therein,  that  It  did  not 
begin  the  Investigation  of  appellee's  case  un- 
til November  8d,  and  that  the  first  indict- 
ment was  returned  November  9th.  Manifest- 
ly, it  was  not  found  or  returned  while  the 
court  was  In  session  at  Independence. 

It  is,  however,  contended  by  counsel  for 
the  commonwealth  that  the  court  could  not 
have  two  grand  Juries  In  the  county  at  the 
same  time  and  that  the  Impaneling  of  the 
Independence  grand  Jury  Ipso  fActo  dlsdiarg- 
ed  the  one  at  Covington.  Would  it  not  be 
equally  as  logical,  or  more  so,  to  say  that 
the  order  of  October  IStb,  continuing  the 
grand  Jury  at  Covington,  put  it  out  of  the 
power  of  the  court  to  Impanel  the  Independ- 
ence grand  Jury  without  discharging  the 
Covington  grand  Jury?  We  think,  however^ 
the  correct  view  of  the  matter  Is  that  as  the 
order  of  October  18th,  extending  the  Oovlng^ 
toQ  grand  Jiu7  was  clearly  within  the  au- 
thority of  the  court  and  regularly  made  be- 
fore it  discontlnned  Its  session  there,  it 
sliotild  be  treated  as  an  adjournment  of  the 
grand  Jury  during  the  absence  of  the  court 
from  Covington  and  while  It  was  engaged  at 
Independence.  There  can  be  no  doubt  of  the 
power  of  the  court  to  adjourn  a  grand  Jury 
from  time  to  time,  and  the  lm[>aneling  of 
the  grand  Jury  at  Independence  before  dis- 
charging the  one  at  Covington,  while  Irreg- 
alar,  did  not  operate  as  a  discharge  ot  the 
Covington  grand  Jury.  It  Is  true  there  was 
a  rule  of  court  by  which  a  grand  Jury  waa 
to  be  Impended  at  Independoice  on  Tuesday 
after  the  third  Monday  In  October,  but  it 
was  not  a  requirement  of  the  statute.  Thia 
rule  the  court  had  the  power  to  observe  or 
8U8i>eud  by  proper  orders  and  it  was  in  ef- 
fect suspended  by  the  order  of  October  18th, 
made  at  Oovington,  continuing  the  grand  Ju- 
ry there.  So,  if  either  of  the  grand  Juries- 
was  an  Illegal  body,  it  was  the  one  at  Inde-' 
pendence,  organised  while  there  was  an  or- 
der of  court  continuing  the  session  of  the 
grand  Jury  at  Covington. 

The  grand  Jury  at  Covington  resumed  its 
work  upon  the  return  of  the  court  to  that 
city  from  Indei>endence  and  while  there  was 
no  re-sununonli^  of  the  grand  Jury  at  Cov- 
ington, there  was  an  order  extending  for* 
ther  its  time,  which  was  a  declaration  of  the 
fact  that  the  court  r^rded  it  still  as  lt» 
grand  Jury;  and  while  still  so  recognized.  It 
found  and  returned  the  first  Indictment 
against  ai^llee.  It  was  th^fore,  at  least, 
a  de  facto  grand  Jury,  any  Irregularity  In  the 
formation  oi  which  could  have  beoi  reach* 
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ed  only  by  motion  to  quaah  the  Indictment, 
which  was  not  done  either  by  the  common- 
wealth or  appellee. 

While  the  circuit  court  might  have  enters 
talued  and  acted  upon  such  a  motion,  any 
error  committed  It  in  either  sustaining 
or  oTerrullng  the  motion  section  281  of  the 
Criminal  Code  prevents  this  court  from  re- 
viewing or  correcting.  We  conclude  there- 
fore that  the  firat  Indictment  returned 
against  appellee  was  not  Invalid;  therefore, 
his  trial  thereunder  was  properly  had. 

SecUon  176,  Criminal  Code,  provides:  "An 
acquittal  by  Judgment  upon  a  verdict  or  a 
conviction  shall  bar  another  prosecution  for 
the  same  offense,  notwithstanding  a  defect 
in  form  or  substance  in  the  Indictment  on 
which  the  acqnlttal  or  conviction  took  place." 
This  court  on  the  first  aK>eaI  declared  the 
first  indictment  good,  as  Its  certification  of 
tiie  opinion  indicated  to  the  circuit  court; 
therefore,  that  court  erred  In  Quashing  the 
Indictment  and  again  referring  the  case  to 
the  grand  Jury.  It  follows  from  what  we 
have  said  that  the  acquittal  of  appellee  on 
the  trial  under  that  Indictmmt  was  a  bar  to 
the  prosecution  under  the  second  Indictment 
returned  against  him  for  the  same  offense. 
In  Oooley's  Constitutional  Limitations,  page 
328,  It  is  said:  "It  the  first  Indictment  or 
information  were  such  that  the  accused 
might  have  been  convicted  under  it,  on 
proof  of  the  facts  by  which  the  second  is 
sought  to  be  sustained,  tbok  the  jeopardy 
which  attached  on  the  first  must  constitute 
a  protection  against  a  trial  on  the  second." 
Section  18k  BUI  of  Bights,  Const;  WllUams 
T.  Ocon.,  78  Ky.  98;  GasUns  t.  Ocmu,  87  Ky. 
491,  80  S.  W.  1017,  17  Ky.  Law  Bep.  862; 
I^nke  T.  Com.,  08  8.  W.  B80;  20  Ky.  Iaw 
Hep.  081. 

Under  the  role  above  stated,  the  court  be- 
low xwop^Iy  Instructed  the  Jury  on  the  tilal 
of  appellee,  under  the  last  indictment,  to  ac> 
quit  him. 

Wherefore,  the  Judgment  la  afllrmed.  Tlie 
wh(^  court  sitting,  except  Judge  LASSING. 


LBB  et  al.  v.  LBB. 

(Court  of  Appeals  ct  KmtaAf.  Dec  6, 1910.) 

BDuninEBs  d  16*y—SALK  or  PBocnrr— Bx- 
smcnoHB  in  Wili» 

Where  testator  devised  lands  to  his  daugh- 
ter for  life,  to  her  children  In  fee  if  she  should 
leave  any,  and  then  over,  with  a  positive  provl- 
^on  that  so  long  as  his  dangnter  lived  no 
land  so  devised  should  be  sold,  an  action  to  sell 
and  reinvest,  bionght  under  Civ.  Code  Pcac.  SS 
401,  492,  anthorlEing  a  sale  of  land  in  which 
there  are  contingent  interests^  but  providing 
that  no  sale  shall  be  ordered  If  foiMddai  by  the 
will  under  which  the  i^operty  la  held  cannot  be 
maintained. 

[Ed.  Note^For  other  cases,  see  Bemaindefs, 
Die.  Dig.  S  16.*] 


Appeal  from  Circuit  Court,  Shelby  Coonty. 

Action  by  Elisabeth  Boss  Lee  against  Sa- 
rah E.  Lee.  From  a  Judgment  for  def aidant, 
plaintiff  appeals.  Affirmed. 

Willis  ft  TOdd,  for  appellants.  T.  B.  Boi>- 
erts,  guardian  ad  litem,  for  apptilec 

NUNN,  J.  W.  S.  Hoes,  a  resldoit  of  Sh^- 
by  county,  Ky.,  made  and  executed  bis  will 
in  September,  1800.  After  his  death,  his  will 
was  duly  probated.  That  part  of  the  will 
relating  to  the  qnestion  to  be  considered  on 
this  appeal  is  as  follows:  "Second.  I  will  and 
direct  to  my  executor  and  trustee  hereinaft- 
er named  all  the  estate  I  have  either  in  ex- 
pectancy or  ronaindtf  for  the  following  pur- 
poses, to  wit:  That  he  shall  from  the  rents, 
Iflsnee  and  profits  of  my  estate  provide  for 
my  wife  Mary  C.  Boss  as  Umg  as  she  shall 
remain  a  -widow  a  good  support  such  as  she 
has  been  accnstmned  to  and  at  her  death  or 
marriage,  then  my  executor  and  trustee  shall 
hoid  and  use  said  prtqierty,  real  and  personal 
that  I  possess  or  that  shall  hereafter  come 
to  me  in  trust  for  my  daughter,  Lizsle  B. 
Roes,  and  shall  provide  for  h^  from  my 
esta^  ite  raits  and  aocnmulatifHis  a  nitable 
living  such  as  she  has  been  accustomed  to 
have  and  shall  be  sent  to  some  good  school 
and  educated  should  my  said  dan^ter,  Llx- 
sie  B.  Boss,  marry  and  have  a  child  or  chil- 
dren and  die  th^  and  in  that  event  my  eft- 
tete  shall  go  such  share  and  share  alike. 
Should  my  dau^ter  Llsde  R.  Boss  die  leav- 
ing no  child  or  childreo  thai  and  in  that 
event  It  Is  my  will,  and  I  do  here  devise  all 
my  estate  to  my  sister  Jennie  R.  Sblpman  if 
llvlnj^  if  not  thui  to  her  dilldroi.  In  case 
my  daughter  Lizzie  B.  Roes  marries  then  my 
reenter  and  trustee  shall  surrender  to  her 
husband  the  manag^ent  of  my  estate  so 
long  as  my  daughter  shall  live  with  the  full 
knowledge  that  any  real  estate  devised  here- 
in to  her  can  not  be  sold,  but  to  revert  In 
case  there  are  no  <Alldren  bom  to  my  daugh- 
ter as  above  spedfled,  and  I  hereby  allow 
my  executor  and  trustee  the  sum  of  fifty 
dollars  annually  for  managing  my  estate  to 
ite  best  interests." 

Deceased  left  surviving  him  his  wife  and 
«Hie  daughter,  EUlsabeth  Boss,  who,  after  his 
death,  married  John  A.  Lee.  After  the  death 
of  W.  S.  Ross,  an  action  was  had  In  the 
Shelby  county  court  for  a  partition  of  cer- 
tain real  estate  between  EllEabeth  Ross,  now 
Lee,  and  Mrs.  Shlpman,  a  sister  of  W.  8. 
Ross.  This  proceeding  covered  the  land  of 
which  W.  S.  Roes  died  seised  and  which  la 
referred  to  In  Ids  will,  and  In  which  Mrs. 
Shlpman  also  had  an  interest  Something 
over  44  acres  of  the  land  was  allotted  to 
Elizabeth  Ross,  now  Lee,  as  her  share.  It 
is  bounded  on  one  side  by  a  turnpike  and  on 
the  other  three  sides  by  the  land  of  Mrs. 
Shlpman,  and  has  no  improvements,  such  &s 
buildings,  on  it   By  the  death  of  other  rela- 
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tivee,  Elizabeth  Boss  became  the  owner  ot 
other  valoable  land  In  tbe  Immediate  vi- 
clnlt7  of  thla  44  acres,  bnt  separated  from 
It  by  the  tnmplke.  All  the  parties  interested 
in  the  land  agree  that  it  Is  to  the  Interest  of 
Mrs.  Lee  and  her  infant  child,  appellee,  Sa- 
rah E.  Lee,  to  sell  this  44  acres  of  land  which 
Is  surrounded  on  tiiree  ^ddes  by  the  land  of 
Mrs.  Shlpman,  and  relnrest  the  proceeds,  and 
they  seek,  by  this  action,  to  accomplish  that 
purpose-  They  took  the  depositions  of  two 
witnesses  who  gave  it  as  their  opinion  that, 
owing  to  the  situation  of  the  land,  it  would 
be  beneficial  to  the  infant  appellee  and  all 
other  parties  Interested  to  sell  the  land  and 
reinvest  the  proceeds.  A  gnardlan  ad  litem 
filed  a  demurrer  to  the  petition,  which  the 
court  sustained  and  dismissed  the  actlm. 

In  constming  the  will,  the  court  determin- 
«d  that  it  prohibited  a  sale  of  the  land.  The 
parties  sought  to  dispose  of  this  land  under 
section  491  of  the  Olvil  Coda  of  Practice, 
which  authorizes  a  sale  of  land  in  which 
there  are  contingent  interests,  as  in  this 
■case.  Bat  section  492  and  the  first  subsec- 
tion thereof  is  as  follows:  "In  the  actions 
mentioned  in  subsections  3,  4  and  6  of  sec- 
tion 488  and  In  section  491.  •  *  •  (1)  Mo 
sale  shall  be  ordered  if  forbidden  by  the 
deed,  will  or  contract  under  which  the  prop- 
erty is  held."  Boss'  will  gave  to  his  wid- 
ow and  daughter  life  estates  in  his  land,  and, 
at  the  death  of  his  daughter,  her  children, 
if  she  l^t  any,  were  to  take  the  fee;  bnt, 
if  she  left  no  child  or  children,  it  was  to  go 
to  his  sister,  Jennie  R.  Shlpman.  for  life 
if  sAe  be  liTlng,  If  not,  then  to  her  children 
In  fee.  He  made  a  positive  provision  in  his 
will  that  so  long  as  his  daughter  lived  the 
real  estate  devised  therein  should  not  be 
sold,  and  in  the  section  of  the  Code  referred 
to  there  is  a  positive  provision  withholding 
from  the  court  the  power  to  order  a  sale  of 
it.  This  matter  was  decided  by  this  court  in 
the  case  of  Morton's  Qrd'n  v.  Morton,  120 
Ky.  251,  85  S.  W,  1188,  2T  Ky.  law  B^.  661, 
wherein  the  court  said:  "So,  In  view  of  the 
fact  that  the  sale  of  the  property  in  question 
Is  forbidden  by  the  will  of  W.  F.  Norton.  Jr., 
at  least  during  the  life  tenancy  of  Mary 
Morton  and  Gabriel  Morton,  we  are  con- 
strained to  hold  that  the  Judgment  of  the 
chancellor  directing  Its  sale  was  unauthoris- 
ed and  Improper.  *  *  *  In  arriving  at 
the  conclnsions  herein  expressed,  we  are  not 
muolndful  of  the  benefits  that  would  doubt- 
less result  to  the  Infant  appellant  from  the 
sale  of  the  property  In  question  and  compro- 
mise agreed  upon  by  the  father  and  guard- 
Ian,  bnt  to  allow  such  a  disposition  of  the 
property  dsvis^  would  be  to  utterly  dis- 
regard the  .wishes  and  purpose  of  the  testa- 
tor, and.  In  effect,  set  aside  his  will  without 
the  form  of  a  contest"  See,  also,  the  case 
of  Moore  T.  Thompson's  Adm'r,  80  Ky.  424. 

AppeUanW  cunnsel  refer  to  the  case  of 


Lindemeler  r.  Llndemeler,  91  Ey.  264,  15  S. 
W.  624,  12  Ey.  Law  Bep.  766,  as  sustaining 
their  position  that  a  court  of  equity  has  a 
right  to  order  a  sale  of  the  property  in  the 
case  at  bar.  After  devising  certain  describ- 
ed real  estate  to  bis  wife  for  life  and  in 
remainder  to  C.  and  H.  Lind«aeier,  the  tes- 
tator used  the  following  language:  "It  is 
further  my  will  that  the  property  bequeath- 
ed to  F.  Clausing  and  C.  and  H.  Lindemeler 
shall  only  be  in  tnut  for  them,  and  they 
shall  have  no  right  to  dispose  thereof,  but  to 
be  left  to  their  heirs."  The  court  decreed 
in  that  case  a  sale  of  the  property,  and  this 
court,  on  appeal,  used  the  following  lan- 
guage: "In  our  opinion  the  will  does  not 
forbid  a  decretal  sale  of  it  for  this  purpose. 
It  denies  to  the  owner  of  the  life  estate  the 
right  to  sell  or  otherwise  dlqx)se  of  It  The 
object  of  the  testator  was  to  prevent  the  life 
tenant  from  disposing  of  it  and  thua  defeat 
the  rights  of  the  remainder  parties."  If  the 
will  under  consideration  had  only  prohibited 
the  widow  and  daughter  from  selling  the  land, 
then  a  court  of  equity  would  clearly  have  a 
right  to  order  a  sale  for  reinvestment  of  the 
proceeds;  bnt  the  language  of  th^  will  is 
not  only  broad  enough  to  prohibit  a  sale  by 
the  parties  In  Interest  during  the  llfetlma 
of  the  daughter,  but  also  by  the  court. 

Counsel  also  refer  to  the  cases  of  Warfield 
V.  English,  11  8.  W.  662,  11  Ky.  Law  Rep. 
263,  and  McGraw  v.  Minor,  15  S.  W.  6,  12 
Ky.  Law  R^.  687.  The  wills  construed  in 
each  of  those  cases  did  not  as  determined 
by  the  court  prohibit  the  court  from  order- 
ing a  sale  of  the  land. 

For  tliese  reasons,  the  Judgmoit  of  the 
lower  court  Is  affirmed. 


TOUNO  T.  YOUNG  et  al. 
(Court  of  Appeals  of  Kentucky.  Dea  6,  1910.) 

1.  Death  (J  76*)— SumoiEiiOT  op  Evidence. 

In  an  action  for  damages  for  killing  a  dep- 
uty sheriff  while  he  was  endeavorlog  to  arrest 
defendaot  as  a  Innatic,  evidence  held  to  sustain 
a  verdict  for  plaiatiff  on  the  theory  that  the  kill- 
ing was  not  m  necessaiy  self*defense. 

[Ed.  Note.— For  othw  cases,  see  Dettii,  De& 
Dig.  I  76.*] 

2.  iHSAifE  Pebsohb  <|  89*)— Birar  or  Acnoir 
— "Wakton." 

Under  Ky.  St  |  4  (Bnssell's  St  I  %  giving 
the  widow  and  minor  diildren  of  one  killed  by 
the  careless,  wantcm,  or  malicious  use  of  flre- 
arnUL  not  in  self-defense,  an  action  against  the 
one  doing  the  killing,  a  lunatic  is  liable  in  dam- 
ages to  the  widow  ti  a  depnty  sheritf  whom  he 
klUed  wlthont  cause  while  the  depnty  was  try- 
ing to  take  him  in  custody  as  a  Innatic;  the 
kiUIng  being  "wanton"  within  the  statnte. 

[Ed.  Note.— F<Mr  other  case^  see  Insaoe  Per- 
sons. Cent  Dig.  I  142;  Dec  Dig.  |  80.* 

For  other  defiaitions,  see  Words  and  Phrases, 
VOL  8.  pp.  7384.  8385.1 

3.  DiATH   (I  47*)— AtmON— AUMATTOITB  OF 

Prrrnoirs— Chabactbb  or  Waoitartn.  Act. 
In  an  action  nndtr  Ky.  St  9  4  (RuBseU'a 
St  I      giving  the  widow  and  minor  children  nt 
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one  killed  by  caKlew,  wanton,  or  malldons  use 
of-fireanns,  not  in  self-defeQBe,  en  action  against 
tbe  wrongdoer,  the  petition  need  not  follow  the 
language  o£  the  atatnte  in  characterizing  the 
wrongful  act,  and  allegations  of  the  petition  that 
tbe  Ulling  was  unlawful  and  wrongful  and  in 
apparently  necenaiy  ■tif'defeiiK  were  sufficient. 

[Ed.  Note^For  ottwr  aam,  we  Death,  Dec. 
Dig.  I  47.»] 

4.  iHBAin  PnsoHS  d  80*}— Liabiutt  fob 

TOBT. 

An  insane  person  is  liable  dvilly  for  bis 
torts  to  the  same  extent  as  a  sane  i>enon,  with 
tbe  possible  exception  of  tort  inrolTlng  malice  or 
intent 

[Ed.  Note^FoT  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  1 142;  Dec  Dig.  1  80.*] 

Appeal  from  Clnmlt  Coart,  Jessamine 
County. 

Action  by  Hester  Young  and  othera  against 
Matt  Young.  From  a  Judgment  for  plaln- 
tlflb,  defendant  appeals.  Affirmed. 

John  H.  Welch,  for  appellant  ■  Everett  B. 
Hoover  and  Bobert  Harding,  for  appellees. 

CLAY,  O.  In  December,  1908,  Matt  Tonng, 
a  person  of  unsoand  mind,  shot  and  killed 
Logan  Young.  Hester  Young,  his  widow, 
and  Minnie  G.  Young  and  Mary  Young,  hie 
children,  who  sue  by  their  mother,  as  next 
friend,  brought  this  action  against  appel- 
lant to  recover  damages.  The  Jury  return- 
ed a  verdict  In  their  favor  for  the  sum  of 
<  114,000.  From  the  judgment  based  tberecn, 
this  appeal  Is  prosecuted. 

The  petition  chained  that  appellant.  Matt 
b  Young,  shot  and  killed  Logan  Young,  the 
husband  and  father  of  plaintiffs,  with  a 
shotgun ;  that  the  shooting  was  not  done  by 
the  appellant  In  bis  necessary  or  apparently 
necessary  self-defense.  The  petition  further 
cliargeB  that  the  killing  was  done  unlawfully 
and  wrongfully,  when  appellant  was  not  In 
danger  of  the  loss  of  fals  life  or  of  suffering 
great  or  any  bodily  barm  at  tbe  hands  of 
Logan  Young.  Appellant's  demurrer  to  the 
petition  was  overruled,  and  his  committee 
then  Interposed  two  defenses :  First,  that  the 
killing  was  done  In  Matt  Young's  necessary 
or  apparently  necessary  self-defense;  sec- 
ond, that  at  tbe  time  of  the  killing  Matt 
'  Youi^  was  of  unsound  mind  and  a  lunatic, 
who  did  not  have  mind  enough  to  know  the 
nature  or  quality  of  his  act,  and  who  was 
laboring  under  such  defective  reason  as  not 
to  be  responsible  for  bis  conduct  To  that 
paragraph  of  the  answer  pleading  tbe  latter 
defense,  a  demurrer  was  sustained. 

The  facts.  In  brief,  are  as  follows:  The 
deceased,  Logan  Young,  and  George  Hollo- 
way  were  deputy  sheriffs  of  Jessamine  coun- 
ty. They  were  ordered  by  the  sheriff  of  that 
county  to  go  out  and  get  Matt  Young,  who 
was  crazy.  They  left  town  and  went  to 
Young's  residence.  Holloway  had  a  pistol 
with  him.  bat  decedent  did  not  have  a  gun 
or  pistol  when  he  reached  the  premises. 
When  th^  arrived  there  the  deceased  ob- 


tained a  gun.  There  were  four  other  pez^ 
sons  present  when  tbe  two  d^utles  arrived : 
Bobert  Riddle  and  his  fatlier,  James  Riddle, 
William  Baxter,  and  Dll  Hunter.  The  lat- 
ter parties  were  sevnal  yards  distant  from 
the  point  where  tbe  killing  took  place.  As 
the  two  deputy  sheriffs  approached  the  house 
Matt  Young  came  down  out  of  tbe  house  and 
went  to  bis  horse,  wliich  was  bitched  a  few 
yards  distant.  At  that  time  Holloway  and 
tbe  deceased  drew  near,  and  the  deceased 
said:  "Matt,  what's  the  matter  with  you? 
Why  don't  you  behave  yourself?"  Thereup- 
on appellant  threw  his  gun  across  the  horse, 
took  deliberate  aim,  and  killed  Logan  Young. 
Matt  Young  then  tried  to  kill  Holloway,  and 
the  latter  shot  at  him.  After  that  Matt 
Young  went  and  secured  deceased's  gun  and 
rode  away  with  It 

According  to  the  testimony  for  the  appel- 
lant, Logan  Young  approached  Matt  Young 
and  said:  "Pot  down  that  gun  or  I  will 
shoot  you."  He  also  testlQed  that  Logan 
Young  shot  first  For  appellant  It  Is  also 
argued  that  Logan  Young  was  shot  in  the 
hand,  and  this  shows  his  gun  was  presented 
at  the  time.  After  a  careful  consideration 
of  tbe  evidence,  however,  we  are  not  dispos- 
ed to  disturb  the  finding  of  the  jury  on  the 
ground  that  their  verdict  was  flagrantly 
against  tbe  evidence.  It  Is  manifest  that  tbe 
deceased  went  to  appellant's  home  for  a 
laudable  purpose,  and  that  there  was  no  mo- 
tive for  him  to  attack  appellant  other  than 
to  protect  his  own  life. 

We  conclude  that  this  action  Is  authorized 
by  section  4  of  tbe  Kentucky  Statutes  (sec- 
tion 8,  Russell's  St.),  which  gives  to  the  wid- 
ow and  minor  child  of  a  person  killed  by  the 
careless,  wanton,  or  malicious  use  of  fire- 
arms, not  in  self-defense,  an  action  against 
the  person  who  committed  the  killing.  While 
it  may  be  true  that  carelessness  or  malice 
may  not  be  Imputed  to  a  lunatic,  we  think 
the  word  "wanton"  aptly  applies  to  the  facts 
of  this  case.  A  wanton  act  Is  an  unrestrain- 
ed act  and  the  act  of  a  lunatic  la  predsely 
of  that  diaracter. 

It  Is  Insisted,  however,  tiiat  the  petition 
la  fatally  defective,  because  not  couched  In 
the  language  of  tbe  statute.  In  support  of 
this  position,  the  case  of  Howard's  Adm'r  t. 
Hunter,  126  Ky.  685.  104  8.  W.  728.  81  Ky. 
Law  Bep.  1092,  is  quoted.  A  careful  reading 
of  that  case,  however,  will  show  that  this 
court  held  that  the  word  "wrongful**  Is  broad 
enough  to  Include  a  careless,  wanton,  or  ma- 
Udous  act  While  that  opinion  does  hold 
that  where  an  action  Is  brought  under  sec> 
tlon  4,  by  the  vrldow  and  minor  child,  the 
pleadings  must  follow  the  terms  prescribed 
In  the  section.  It  does  not  mean  that  the 
terms  prescribed  in  that  section  should  be 
literally  followed.  The  use  of  any  other 
word  sufficiently  broad  to  embrace  the  Idea 
contained  In  any  one  of  the  words  In  that 
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section  Is  snfflclent  In  tbe  case  before  na 
the  petition  charges  that  the  killing  was 
unlawful  and  wrongful,  and  not  In  appel- 
lant's Decessarr  or  apparently  necessary  self- 
defense.  We  conclude  that  these  allega- 
tlona  are  soffldent  to  antborlie  a  reoorei? 
under  section  4. 

But  It  Is  Insisted  that  the  coort  erred  in 
sustaining  the  demurrer  to  the  second  para- 
grapb  of  tiie  answer  pleading  that  Matt 
Young  was  a  lunatic  and  not  responslUe  for 
his  acts.  While  certain  eminent  law  writ- 
ers haTe  crltidsed  the  doctrine,  it  may  be 
stated  that  by  the  great  weight  of  author- 
ity tbe  law  is  well  settled  that  an  insane  per- 
son, to  the  extent  of  oompenaatlon,  Is  Just 
as  responsible  for  hill  torts  as  a  sane  per- 
son ;  and  this  rule  applies  to  all  torts,  ex- 
cept perhaps,  those  In  which  malice,  and, 
therefore,  intention,  actual  or  imputed.  Is  a 
necessary  ingredient,  like  libel,  slander  and 
malldons  prosecntieii.  Some,  of  the  courts 
have  based  tbe  doctrine  upon  the  principle 
that,  where  one  of  two  Ixmoomt  persons  must 
bear  a  loss,  he  must  bear  It  whose  act  caused 
it.  The  additional  reason  has  been  glm 
that  public  policy  requires  tbe  oiforcement 
of  the  iiabiUty  that  the  relatlTes  of  a  luna- 
tic may  be  under  Inducement  to  restrain  him, 
and  that  tort-feasors  may  not  simulate  In- 
sanity, or  pretend  Insanity  to  defend  their 
wrongful  acta,  causing  damage  to  others. 
Cooley  on  Torts,  p.  99;  Irvine  v.  Gibson,  117 
BCy.  306.  77  a.  W.  1106,  25  Ky.  Law  Bep. 
14 J&  111  Am.  St.  Rep.  2B1;  Boswell  on  In- 
sanity, J  356  :  22  Cyc.  1211;  WilUams  t. 
Hays,  143  N.  T.  442,  38  N.  B.  449,  26  L.  R. 
A.  153,  42  Am.  St  Rep.  748;  Mdntyre  t. 
Sholty.  24  lU.  App.  605;  Bacon's  Abridgment 
p.  7;  1  Hale.  P.  G.  15;  Hobart^s  Reports,  p. 
1S4. 

POTcelvlng  no  error  in  the  record  preju- 
dicial to  the  substantial  rights  of  the  appel- 
lant the  judgment  is  afBrmed. 


HARRIS  et  al.  t.  CAPERTON  et  al, 
SAME)  T.  HARRIS  et  aL, 
(Court  of  Appeals  of  Kentucky.   Dec.  6.  1910.) 

1.  Appbai,  and  EaaoB  (|  349*)— Tnn  or  AP- 

PUL— Minor  Pumnrr. 

CHv.  Code  Praa  I  745,  prohibiting  an  ap- 
peal after  two  yean  unless  appellant  was  then  a 
def^dant  In  the  action,  and  an  Infant  not  un- 
der coTertnn.  fn  which  case  an  aM>eaI  may  be 
Ranted  wltUn  (me  year  next  after  the  removal 
of  his  disabilities,  does  not  apply  to  extend  the 
time  within  which  an  appeal  may  be  taken  by 
an  Infant  plaintifl, 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  349.*] 
Z  ElASEinNTS  (I  1^)— Ikfucation— Wat  bt 

NBCESsmr. 

Unless  a  vendor  agrees  to  give  the  par- 
chaser  a  paseageway  over  bis  remaining  land  to 
«  public  road,  the  eonveyance  does  'not  carry 
wlui  it  tiw  right  to  anch  way,  unleaa  the  land 


sold  has  no  other  outlet  to  the  road  except  over 
tbe  remalnhig  land. 

[Ed.  Note.--ror  other  cases,  see  Easements. 
Cent.  Dig.  ||  6(M»S;  Dee.  Dig.  {  1&*] 

8.  Pi.EADiRa  (I  262*)— FEimoN— SumcOGN- 

GT— AUBNDHElfT. 

In  an  action  for  damages  by  the  sate  to 
plaintiff  by  defendant  of  a  tract  having  no  out- 
let whereby  plaintitF  was  compelled  to  acquire 
an  outlet  over  other  land,  defects  of  the  petition 
in  not  alleging  that  defendant  agreed  to  give  a 
paasway  over  Us  remaining  land  to  a  public 
road,  or  Ubat  there  was  no  other  outlet  to  the 
road  except  over  defendant's  remaining  land, 
were  not  cured  by  amendments  merely  inciMa- 
Ing  the  amoant  of  damages  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  I  252.*} 

4.  PzuDnto  (S  34*)  —  PErmon  —  Gonstbuo- 

Allegatione  of  tbe  amended  petition  of  dam- 
ages sustained  by  t>eing  refosed  a  passageway 
over  the  land  of  the  giantee  of  plaintiff's  gran- 
tor, whereby  plaintifl  was  pnt  to  expense  to 
secure  a  passway  to  the  public  road  over  other 
land,  did  not  cha»e  plaintifiTa  grantor  with 
liability,  but  would  only  charge  the  latter's 
grantee  of  his  remaining  land. 

[Ed.  Kote.— For  other  cases,  aes  heading, 
Dec  Dig.  134.*] 

Appeal   from    drcnlt   Court  Madison 

County. 

Actions  by  Tom  Harris  and  others  against 
J.  W.  Caperton  and  others,  and  by  Sarah 
Harris  and  others  against  John  D.  Harris 
and  others.  From  a  Judgment  for  defendant 
in  the  first  case  and  a  Judgment  dismissing 
the  petition  In  the  second  case,  plaintiffs 
took  separate  appeals.  Appeal  in  first  case 
dismissed,  and  the  Judgment  in  the  second 
case  affirmed. 

Giant  B.  laily.  for  appeUants.  A.  H.  Bur- 
nam  &  Son.  for  appellees. 

LASSING,  J.  An  action  was  instltnted 
In  the  Madison  circuit  court  by  the  widow 
and  infant  children  of  William  Harris,  de- 
ceased, suing  by  their  mother  as  natural 
guardian  and  next  Mend,  to  settle  the  estate 
of  her  husband  and  sell  two  smaU  tracts  of 
land.  By  an  ammded  pleading  th^  sought 
to  obtain  a  paasway  to  one  of  said  tracte  of 
land  over  the  land  of  J.  W.  Oaperton.  The 
pc^ticm  alleged  that  the  plalntifeB  w«re  enti- 
tled to  the  passway  tmder  a  contract  made 
with  John  D.  Harris,  from  whom  the  tract  of 
land  had  been  purchased,  and,  further,  that 
they  bad  acquired  title  to  said  passway  by 
an  adverse  user  for  more  than  80  years.  A 
final  Judgment  adverse  to  plaintiffs*  claim 
was  rendered  In  this  case  on  the  28d  day  of 
October,  1006.  In  January,  1010,  tlie  widow 
and  heirs  at  law  of  said  William  Harris  in- 
stltnted another  action  in  the  Madison  cir- 
cuit court  wherein  th^  sought  to  recover 
of  tbe  estate  of  John  D.  Harris  $143  dam- 
ages, which  they  allied  th^  had  sustained 
by  reason  of  his  failure  to  furnish  them  a 
passway  to  a  two-acre  tract  of  land  which 
William  Harris,  deceased,  had  bought  from 


•For  other  eases  see  same  topic  and  secUon  NUUBBR  la  Deo.  Die.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes. 
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him  to  1874.  Tb«  petition  alleged  tliat  a  ti- 
tle bond  had  been  executed  to  William  Har- 
ris for  this  two-acre  tract  and  same  had 
been  lost;  that  at  the  time  of  its  pardiase 
•  the  said  John  D.  Harris  owned  adjoining 
lands  over  which  they  could  reach  the  coun- 
ty road,  and  that  thereafter  Harris  sold  said 
adjoining  lands  to  J.  W.  Caperton,  and  that 
tbey  have  no  outlet,  but  their  two-acre  tract 
Is  Burroimded  by  the  lands  of  other  people; 
that  they  instituted  a  suit  in  the  Madison 
county  court  to  condemn  a  passway  over  the 
lands  of  said  Caperton,  and  that  the  viewers 
appointed  for  that  purpose  reported  In  favor 
of  a  passway,  and  assessed  the  damages  for 
the  land  taken  and  necessary  fenclug  re- 
quired at  $108 ;  and  that  Tn  this  proceeding 
they  were  put  to  an  ex[>enae  of  $40.  They 
prayed  Judgment  against  the  estate  of  John 
D.  Harris  for  fl4S.  A  demurrer  was  bus- 
tatoed  to  this  petition,  with  leave  to  amend. 
Plaintiffs  filed  an  amendment  in  which  they 
claimed  they  had  be^  damaged  to  the  ex- 
tent of  $900,  growing  out  of  the  toconven- 
ience  suCtered  by  not  betog  permitted  to  pass 
over  Caperton's  land  to  their  home.  A  de- 
murrer was  sustained  to  the  petition  as 
amended,  and,  platotifls  declining  to  plead 
further,  the  petition  was  dismissed  with 
Judgment  for  costs.  From  that  Judgment  an 
appeal  was  prosecuted  to  this  court ;  and  an 
appeal  was  likewise  sued  out  to  this  court 
from  the  Judgment  rendered  In  the  old  case 
on  October  23,  1905.  After  the  apireals  were 
taken,  a  motion  was  made  by  the  plaintiffs 
that  the  two  cases  be  consolidated  and  heard 
together.  Defendants  objected  to  said  mo- 
tion, and  the  bearing  thereof  was  passed  un- 
til the  cases  were  disposed  of  on  their  mer- 
its. Defendant  also  moved  that  the  appeal 
from  the  Judgment  rendered  October  23, 1906, 
be  dismissed  because  not  prosecuted  to  time. 

Section  745  of  the  Civil  Code  of  Practice, 
which  defines  the  limitation  of  the  right  of 
a  litigant  to  am)eaT,  provides  that: 

"An  appeal  shall  not  be  granted  except 
wlthto  two  years  next  after  the  right  to  ap- 
peal first  accrued,  unless  the  party  applying 
therefor  was  then  a  defendant  In  the  action, 
and  an  tofant  not  under  coverture;  or  of 
unsound  mtod;  or  a  prisoner  who  did  not 
appear  by  his  attorney,  to  which  cases  an 
appeal  may  be  granted  to  such  parties,  or 
their  representatives,  within  one  year  next 
after  their  deaths  or  the  removal  of  -their 
disabilities,  whichever  may  first  happen."  It 
Is  contended  by  counsel  for  appellant  that, 
as  two  of  the  children  of  William  Harris 
were  infants  without  statutory  guardian 
when  the  Judgment  was  rendered,  they  have 
a  right  to  prosecute  their  appeal  at  any  time 
during  their  mtoori^  and  within  one  year 
after  the  expiration  thereof.  If  they  have 
such  right.  It  is  by  virtue  of  some  statutory 
provision.  We  are  cited  to  no  authority  for 
this  contention,  and  section  T45,  above  quot- 
ed, clearly  confers  no  such  right,  for  the.  sav- 
ing clause  in  favor  of  an  tofant  litigant,  ex- 


tendtog  the  time  withto  whl(A  the  appeal 
may  be  prosecuted,  applies  only  to  an  infant 
who  is  a  defendant  In  the  action.  No  pro- 
vision is  made  for  extendtog  the  time  withto 
which  the  appeal  may  be  prosecuted  by  ai> 
Infant  who  Is  a  platotlff  to  the  action.  Botb 
of  the  infants  In  the  case  under  considera- 
tion were  platotiffs  and  sued  by  their  moth- 
er as  next  friend.  Having  failed  to  prcwe- 
cute  the  appeal  within  the  time  fixed  by  stat- 
ute, and  not  being  excepted  from  the  opera- 
tion thereof  by  any  saving  clause,  the  mo- 
tion of  appellee  to  dismiss  this  appeal  be- 
cause not  prosecnted  in  time  mnat  be  nu- 
talned. 

Since  tlie  appeal  In  the  older  case  ia  dis- 
missed, it  becomes  nnneceflsary  to  pass  opoa 
the  right  of  appellants  to  have  the  cases  con- 
solidated. This  leaves  for  our  consideration, 
the  correctness  of  the  ruling  of  the  trial 
Judge  In  sustaining  a  demurrer  to  the  peti- 
tion as  amended  in  the  case  of  Sarah  Harris* 
etc.,  V.  John  D.  Harris,  etc.  In  this  suit 
the  platotiffs  sought  to  recovw  of  the  estate 
of  John  D.  Harris  certato  moneysi  the  esti- 
mated damage  which  they  had  sustained  by 
reason  of  his  having  sold  to  WUllam  Harris* 
deceased,  a  small  tract  of  land  which  had 
no  outlet  and  because  of  which  th^  were 
compelled  to  force  an  outlet  through  the 
lands  of  J.  W.  Caperton  at  an  expense  of 
$143;  It  being  their  theory  that  the  grant 
to  William  Harris  carried  with  it  the  right 
to  a  passway  over  his  other  lands.  It  is 
not  charged  that  the  passway  was  acqulrecl 
by  contract,  but  merely  that  it  passed  to 
William  Harris  by  implication  or  of  necessi- 
ty. The  petition  fails  to  show  that  at  the 
time  of  the  sale  by  John  D.  Harris  to  Wil- 
liam Harris  there  was  no  othor  outlet  to 
said  two-acre  tract  of  land  except  over  the 
land  of  John  D.  Harris;  nor  does  it  show 
when  John  D.  Harris  sold  the  rematoder  of 
his  land  to  Caperton,  or  when  platotiffs  were 
cut  off  from  the  public  road,  or  bottled  up, 
as  It  were.  In  the  absence  of  an  allegation 
that  a  vendor  agrees  to  give  a  passway  over 
his  remaining  land  to  the  public  road,  he 
cannot  be  charged  to  have  contemplated  that 
his  sale  carried  with  it  the  right  to  such 
passway,  unless  the  land  sold  by  him  Is  en- 
tirely cut  off  from  the  public  road,  and  has 
no  outlet  thereto  except  over  his  rematnln; 
land.  These  are  necessary  allegations  to  sup- 
port the  claim  of  right  to  a  passway  as  a 
matter  of  necessity,  and,  the  allegations  at 
the  petition  betog  Insufficient  to  show  or  es- 
tablish such  right  to  the  plaintiffs,  the  court 
correctly  held  the  petition  bad  on  demurrer. 

The  defects  in  the  original  petition  were  to 
no  wise  cured  by  the  amendment,  for  it 
merely  set  up  claim  to  tocreased  damages 
without  stating  facts  to  support  it  The  evi- 
dent purpose  of  this  amradment  was  to  give 
this  court  Jurisdiction,  for  the  items  of  dam- 
age Bustatoed  by  plaintiffs  and  for  which  they 
sought  to  hold  the  estate  of  John  D.  Harris 
liable  were  fully  set  out  to  the  original  pe- 
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tlOm.  and  th«  additional  cUlm  for  damage, 
tf  It  bo  cmaidmd  aadi.  as  aet  out  In  tlie 
nmmdwl  petition,  is  asalnat  J.  W.  Caperton. 
tbe  present  omwr  ot  tbe  land,  and  not  tbe 
estate  of  J<An  D.  Harris.  Coiueqnently  any 
bioniTralence  or  embarrassment  suffered  by 
^alntUCs  by  being  denied  tbe  right  to  travel 
vmt  tbe  Caperton  land  Is  properly  charge* 
aUe^  not  to  tbo  estate  ot  John  D.  Harris, 
but  to  Caperton,  and  any  action  for  damages 
most  be  proseented  against  blm  and  not  the 
Harris  cstatBk 

The  amendment  not  haying  cored  the  de- 
fects In  Unoriginal  petition,  the  demnrrw  to 
the  petition  as  amended  was  properly  sos- 
talned,  and  the  Judgment  of  the  lower  court 
In  tbe  case  of  Sarah  Harris,  etc,  t.  J(An  D. 
Harrla,  etc.,  is  afflrmed. 


SANSON  et  aL  T.  OONNOLLT  et  al. 
(Cbmt  qf  Appeals  of  Eentud^y.  Dec  8. 1910.) 

L  JuDoioarT  (I  16*)  — Tauditt— JuBistao- 

Txo»  or  Pasties. 

A  Judgment  setting  aalde  as  fraudulent  as 
against  creditors  a  deed  to  Infanta,  not  piop- 
eily  before  the  court,  is  void  as  to  than,  and 
ih^  are  not  Uiereby  divested  vt  the  title  con- 
veyed to  than  by  tbe  deed. 

[Bd.  Note. — For  ot^ier  cases,  tee  Jndgment, 
Cent  Dig.  H  22,  a«;  Dec  Dig.  |  16.*} 

2.  JuDOHBHT  (k  661*)— GoiroLUSXTEinss— Bn 

Judicata. 

Where  a  Jndgment  setting  aside  a  deed  as 
fxaudulent  as  against  creditors  was  rendered 
without  the  Infant  grantees  belnar  brought  be> 
fore  the  court,  the  infants  couio  recover  the 
land  In  ejectment  or  In  a  suit  in  equity,  and 
wliere  they  proceeded  In  ejectment  the  Jttd|^ 
ment  therMo  was  a  bar  to  a  subsegnent  smt  m 
equity. 

[Bd.  Note.— For  other  esses;  see  Judgment, 
Dec  Dig.  I  B6L*] 

a  JoDOMSirr  (I  065*)— CoHCLPsryBMMS— Bsa 

Judicata. 

A  judgment  dismissing  cons(^dated  actlona 
In  ejectment,  after  tbe  refnaal  to  dismiss  tbe 
actions  without  prejudice,  rendered  on  the  mer* 
lis.  Is  a  final  Joogment  and  does  not  permit  a 
mbseqaent  suit  In  equi^  for  the  land  on  the 
gtound  that  the  Judgment  of  dismissal  was 
without  prejudice. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  I  666.*] 

4.  JunoHBiT  (I  666*)— OonoLUBiTXNUs— Res 
Judicata. 

Xbe  error  of  the  court  In  refusing  to  per- 
mit a  T^ntllf  in  ejectment  to  dismlsa  the  ac- 
tion without  prejudice,  before  the  rendition  of 
judgment  of  msmiasal,  can  be  remedied  only  by 
ameal  from  the  final  Jodgnsnt  of  dlsmMsaf, 
whicfa  otberwiM  is  oonduslve. 

[EH.  Notc^For  other  cases,  see  Judgment, 
Dec  Dig.  f  666.*] 

6.  JUDOicEnr    i%    670*)  —  CoKCLUsiTEirass— 

Pabtieb  BOUIfD. 

A  judgment  dismiering  an  action  of  eject- 
ment; rendered  after  the  death  of  one  in  whose 
name  die  action  waa  brougbt.  Is  not  a  bar  to  a 
[ffosecution  in  equity  by  her  sole  heir  at  law 
to  recover  the  land. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  I  670.*] 


6.  Appeal  aitd  Eibob  ^  907*)— BacoBD— 

Pbesumptions. 

Where  an  an^ellant  prayed  hla  appeal  in 
the  Court  of  Appeals  and  brou^t  up  only  a 
partial  record  of  toe  proceedings,  without  the  no- 
tice required  by  Civ.  Oode  Prac.  I  737,  in  such 
case  woen  a  jMrtial  record  only  is  desired,  the 
court  moat  presume  the  regularity  of  the  ac- 
tion of  tbe  trial  court  and  affirm  the  judgment 
not  shown  erroneous  by  the  port  of  tbe  record 
brought  up. 

[Dd.  Note.— Fbr  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  907.*] 

7.  JtTDOHEirt     (I     461*)— CONOLUBIVBIIESS— 

Pabtixs  Bound. 

Where  a  plalntilTa  cause  of  action  in  equity 
for  land  was  based  on  the  alleged  fact  that  nei- 
ther liis  mother  nor  himself  were  before  the 
court  in  a  suit  by  creditors  <rf  a  grantor  In 
whidi  a  conv^auce  to  the  motiier  was  set  adde, 
which  defendant  denied,  plaintllE  had  the  l>ur- 
den  to  show  that  the  acti<m  was  not  revived 
after  tbe  death  of  bis  mother  and  that  ha  was 
not  properly  before  tlie  court 

[Bd.  Note.— For  other  esses,  see  Judgment, 
Dec.  Dig.  i  461.*] 

Appeal  from  Gircnlt  Conrt,  Pike  Oonnty. 

Consolidated  actions  by  Riley  Sanson  and 
others  against  Frederick  D.  Connolly  and 
another.  From  a  Judgment  of  dlsmlasal, 
plaintiffs  appeaL  Affirmed. 

Oftssltu  M.  Whltt  and  P.  B.  Btratton,  for 
appellantiL  J.  S.  Cllne  and  M.  O.  Kirk,  for 
appellees. 

CARROLL,  7.  In  Marcb,  18M,  John  O. 
Sanson,  for  love  and  affection,  conveyed  to 
members  ot  his  family,  including  Riley  San- 
son, A.  W.  Hatfield,  Tennessee  Campbell, 
and  Caroline  Steele,  tbe  mother  of  (be  ap- 
pellant MellTln  Steele,  fonr  diffwent  par- 
cels of  land,  reservlnff  to  blmself  the  coal, 
minerals,  and  timber.  Soon  afterwards,  be 
executed  to  W.  A.  Connolly,  to  whom  be 
waa  Indebted,  a  mortgage  nprai  Ibe  coal, 
mineral,  and  timber  rights  reserved.  After 
tbis,  creditors  of  Sanson  broni^t  mlts  at- 
tacking the  conveyances  made  to  tbe  mem- 
bers of  bis  family  as  frandnlent,  and  the 
conveyance  to  Gonnolly  as  a  prefermce.  Tbe 
actions  were  consolidated,  and  proceeded 
under  the  name  obA  style  of  Berry  Ollllam 
et  aL  T.  J.  O.  Sanson  et  al.,  and  a  Jadgment 
was  rendered  in  1896,  dedarlng  tbe  deeds 
and  mortgage  frandnlent,  and  an  order  was 
entered  directing  a  sale  of  tbe  land  to  satis- 
fy tbe  d^ta  of  tbe  varlons  creditors.  In 
October,  1806,  In  pursuance  of  tbis  judg- 
ment, tbe  land.  Including  tbe  timber  and 
mineral  rights,  after  being  aiipralsed  at  the 
snm  of  96325,  was  sold,  when  W.  A.  Con-, 
nolly  became  the  purchaser  at  ttie  price  of 
$4,600.  Thereafter,  tbe  commissioner  filed 
hla  report  of  sale,  to  which  exertions  were 
entered  and  overruled,  and  thereupon  tbe 
sale  was  confirmed  and  a  deed  made  to  the 
purchaser.  In  1888,  tbe  appellants  here, 
Riley  Sanscm,  A.  W.  Hatfield,  Mcllvln  Steele, 
and  Tennessee  Campbell,  prosecuted  an  ap- 
peal to  tbis  court  from  the  Jndpnent,  de- 
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clarlng  the  deeds  fraudnlent  and  ordering 
the  land  sold.  Dot,  fftUtng  to  file  the  record 
In  time,  the  appeal  waa  dlsmUtted  In  1889. 
In  1902,  the  appellantB,  Blley  SauBon,  A.  W. 
Hatfleid,  and  Tomeesee  Oampbell,  grantees 
In  the  deeds  that  were  set  aside  as  fraud- 
ulent, brought  separate  actions  In  electmoit 
in  the  Pike  drcolt  conrt  to  recover  tvom 
Connolly,  the  Judgment  purchaser,  who  was 
then  in  possession,  the  land  and  damages 
for  its  detention.  In  answers  to  these  sev- 
eral suits,  Connolly  set  up  that  appellants 
were  parties  to  the  ault  in  which  the  land 
was  ordered  to  be  sold,  and  thereby  barred 
from  prosecuting  these  actions  to  recover  It 
His  answers  were  controverted  by  reply, 
and  afterwards  the  several  actions  were  con- 
solidated and  In  1906  a  Judgment  entered 
reciting  that:  "The  consolidated  causes  com- 
ing on  to  be  heard,  and  the  court  having  the 
same  under  consideration,  and  after  hearing 
all  the  evidence,  and  the  reading  of  the 
pleadings  and  exhibits,  and  the  argument  of 
counsel,  and  the  court  being  sufficiently  ad- 
vised, adjudges  that  the  foregoing  consoli- 
dated causes  be  dismissed.  It  is  therefore 
adjudged  by  the  court  that  the  defendant,  the 
executor  of  W.  A.  Connolly,  recover  from 
tbe  plaintiffs  bis  costs  herein  expended,  to 
which  Judgment  dismissing  plaintiffs'  causes 
of  action  the  plaintiffs  object  and  except 
and  pray," 

After  the  entry  of  this  Judgment,  from 
which  no  appeal  was  taken,  and  In  lfi06,  tbe 
appellants  BUey  Sanson,  A.  W.  Hatfleid,  and 
Tennessee  Campbell  filed  separate  but  simi- 
lar petitions  in  equity  against  the  executor 
of  Connolly,  and  other  persons  interested  In 
his  estat&  These  petitions  in  substance  set 
np  that  each  of  the  appellants,  plaintiffs 
below,  were  Infants  at  tlie  time  the  several 
deeds  were  made  to  them  by  J.  C.  Sanson. 
That  althoni^  they  were  made  parties  de- 
fendant to  the  sqlt  to  have  the  deeds  set 
aside  as  fraudulent,  no  process  was  ever 
served  upon  them,  and  therefore  tha  Judg- 
ment In  so  Au-  as  it  set  aside  the  conv^- 
ances  made  to  th«n  was  void,  and  W.  A. 
Connolly  took  no  title  to  the  land  by  virtue 
of  his  pnndiase  at  tbe  judicial  sale.  They 
prayed  that  the  Judgment  and  sale  to  Con- 
nol^  made  tiierennder  be  set  utde.  and  that 
th^  ea<ai  be  adJo^ed  the  owner  of  tbe 
land  conv^ed  to  them  tv  J.  C.  Sanson. 
To  these  several  petitions,  the  defoidants, 
appellees  here,  and  who' are  the  execntw  and 
others  IntereMed  In  tbe  estate  of  Connol- 
ly, deceased,  filed  answers,  tai  whldi,  after 
traversing  the  petition,  they  set  np  In  bar 
the  Judgment  in  tlie  consolidated  cases  of 
Berry  Oilllam  et  al.  v.  J.  G.  Sanson  et  ai., 
under  which  the  land  was  ordered  to  be 
s<^d  and  under  which  Connolly  became  the 
purchaser  as  ibefore  stated.  They  further 
pleaded  in  bar  to  the  actions  the  suits  In 
ejectment  before  mentioned  and  the  Judg- 
ment tlwreln.  These  actions  were  oonsoU- 


CKy. 

dated,  and  after  balof  prepared  for  trial 
the  following  Judgment  was  entwed: 
above  c<ms6lldated  causes  being  submitted 
for  Judgment,  and  the  court  after  hearing 
all  the  pleadings,  exhibits,  and  evidnce 
read,  and  argument  of  counaeit  and  beinr 
sufficiently  advised,  adjodges  that  the  plaln- 
tiffs*  petition  In  the  foregoing  omsolidated 
cases  be  dismissed.  It  Is  further  adjudged 
that  tbe  defoidants  In  the  said  four  con- 
solidated causes  recover  of  the  said  plain- 
tiffs all  their  costs  herein  expended,  for 
which  execution  may  Issue.  To  tbe  above 
Judgment  plaintiffs  object,  except,  and  pray 
an  appeal  to  the  Court  of  ^peais,  which  is 
granted."  And  it  Is  this  Judgment  that  we 
are  now  adied  to  review. 

It  will  be  observed  that  tbe  appellants  are 
seeking  In  this  eqnltaMe  action  to  recover 
possession  of  the  land  conveyed  to  them  by 
J.  C.  Sanson,  upon  the  ground  that  no  sum- 
mons was  executed  upon  them  In  the  suits 
brought  by  creditors  of  J.  C.  Sanson  to  set 
aside  as  fraudulent  these  conveyances,  and 
therefore  the  Judgment  setting  them  aside 
as  fraudulent,  and  all  orders  and  proceedings 
had  in  tbe  case  In  which  this  Judgment  was 
rendered  were  void.  It  will  further  be  no- 
ticed that  in  tbe  ejectment  suits  brought  by 
each  of  tbe  appellants  in  1902  they  sought 
the  same  relief  as  they  did  In  these  actions; 
tbe  only  difference  belqg  tliat  the  ejectment 
suits  were  In  ordinary  and  these  actions  are 
in  equity.  In  both  tbe  end  to  be  accomplished 
was  precisely  tbe  same,  namely,  the  recovery 
of  the  land  So  that  the  principal  question 
now  before  us  is,  whether  or  not  the  Judg- 
ment dlsmlssii^  the  suits  in  ejectmeut  from 
which  no  appeal  was  prosecuted  and  which 
stands  unmodified  was  not  a  conqtlete  bar 
to  these  actions. 

If  that  Judgment  is  a  bar,  it  Is,  of  course, 
unnecessary  to  look  back  of  It  to  inquire  into 
tbe  r^larlty  of  the  proceedings  in  the  suits 
of  the  creditors  of  J.  C  Sanson  to  have  these 
several  conveyances  set  aside.  If  the  plain- 
tiffs In  the  ejectment  actions  were  not  before 
tbe  court  In  the  suits  to  set  aside  the  convey- 
ances to  them,  then  tbe  Judgment  setting 
aside  these  conveyances  was  void,  and  It 
would  necessarily  follow  that  they  were  not 
divested  of  the  title  conveyed  to  them  by  J. 
C.  Sanson,  This  being  so,  they  could  in  the 
ejectment  suits  have  recovered  possession  of 
tbe  land,  as  the  title  was  still  in  them,  and 
Connolly,  as  to  them,  was  in  the  wrongful 
possession.  And  so  It  seems  manifest  that 
in  the  ejectment  suits  tbey  could  have  obtain- 
ed all  tbe  relief  they  are  seeking  in  these 
equitable  actions.  As  counsel  for  appellants 
very  correctly  says,  "appellants  bad  the 
right  to  elect  whether  tbey  would  proceed 
In  ejectmeut  or  in  equity  In  attacking  the 
void  Judgment"  And,  having  made  the  elec- 
tion, and  proceeded  In  ejectment,  it  is  plain 
tliat  the  Judgment  In  the  ejectment  suits  is  a 
bar  to  these  suits,  except  the  one  brought 
aroellant  M^lvln  Steela. 
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It  Is  raid,  however,  by  coonsd  for  appel- 
lants tbat  tbe  ejectment  salts  were  dismissed 
witbont  prejudice,  bat  connsel  in  mahing  tMa 
statement  is  not  supported  by  tbe  record. 
Tbe  record  shows  ttiat  on  February  23,  1906, 
this  order  was  made  In  the  consolidated 
ejectment  suits:  "This  day  came  the  plain- 
tiffs  in  tbe  above-entitled,  consolidated  ac- 
tions and  enters  therein  motion  and  moved 
the  court  to  dismiss  said  action  wltDont  prej- 
udice. Tbe  court  being  sufficiently  advised, 
overruled  said  motion,  to  which  ruling  of  the 
court  the  plaintitb  except"  And  thereupon 
the  Judgment  In  tbe  consolidated  actions 
heretofore  set  out  was  entered. 

We  tblnk  the  court  erred  In  refusing  to 
permit  the  plaintiffs  in  the  ejectment  suits 
to  dismiss  them  without  prejudice  before 
the  Judgmoit  was  altered,  but,  if  the  plaln- 
tlflB  desired  to  avoid  the  effect  of  this  er- 
ror, they  should  liave  prosecuted  an  appeal 
from  the  flnal  judgment  dismissing  their 
action.  This  they  did  not  do.  We  may  fur- 
thet  add  that  the  ejectment  cases  were  pre- 
pared for  trial  upon  their  merltSi  wbm  the 
flnal  jDdgm^  was  rmdered. 

As  to  Hetlvln  Stede,  the  record  shows  the 
following  facts:  He  Is  a  son  of  Caroline 
Steele,  a  datii^ter  of  J.  C  Sanson,  and  who 
was  a  grantee  in  one  of  tbe  deeds  set  airtde 
as  ftandnlent.  She  was  a  plaintiff  in  one 
of  the  ^ectmoit  suits,  but  it  aiH>earB  from 
an  order  made  la  1906  that  she  had  died  be- 
fore the  comniCTicement  of  the  ejectment 
suit  ^osecuted  In  her  name,  and  so  the  ac- 
tion In  h«  name  was  dismissed  or  abated. 
This  beiUig  so^  of  course  the  ejectment  suit 
was  no  bar  to  the  prosecnttw  of  the  action 
In  eqnl^  by  Mellvln  Steele,  her  only  heir 
at  law.  But  Caroline  Steele  was  a  party 
defendant  to  tbe  suit  by  the  creditors  of  J. 
C  Sanson  to  set  aside  the  conveyances.  In- 
dudlng  ttte  one  made  to  her,  and  In  that  ac- 
tion she  was  served  with  process.  It  is  said, 
howerer,  that  she  died  before  Jndgmwt  was 
rendered  In  the  nilts  to  set  aside  the  fraudu- 
loit  conv^rances,  and  that  there  was  no  re- 
vival of  Uie  action  against  her  personal  or 
real  rq>resentatlvfc  But  we  do  not  know 
from  Uie  record  whether  this  action  was  re- 
vived or  not,  or  whether  Sfellvln  Steele  aftw 
the  death  of  his  mother  was  or  not  made  a 
party  and  properly  brought  before  tbe  court, 
because  the  anwllants  have  brought  here 
cmly  a  partial  record  of  tbe  orders  and  pro- 
ceedings in  the  suit  to  set  aside  Uie  fraud- 
ulent conveyances,  and  this  without  the  no- 
tice required  by  section  7S7  of  tbe  Civil  Code 
of  Practloe^  wlien  the  appeal  is  prayed  as 
this  was  in  this  court  What  the  full  record 
would  show  as  to  the  proceedings  token  and 
had  after  the  death  of  Caroline  Steele,  we 
do  not  know,  but  the  presumption  Is  tliat  if 
she  died  dui^  the  pendency  of  the  action  it 
was  properly  revived  and  prosecuted  in  reg- 
ular form  against  her  only  child,  Mellvln 
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Steele.  And  this  presumption  will  require 
us  to  affirm  the  Judgment  as  to  Mellvln  Steele, 
unless  it  be  that  the  burden  was  upon  the 
appellees,  defendants  below,  to  show  that 
Mellvln  Steele  was  properly  before  the  court 
and  tbey  failed  to  do  this. 

Tbe  petition  filed  by  Mellvln  Steele  set 
up  the  conveyance  by  J.  C.  Sanson  to  Caro- 
line Steele,  bis  mother,  and  her  death  soon 
after  the  deed  was  made,  leaving  him  as  her 
only  child  and  heir  at  law.  That  various 
creditors  of  J.  C.  Sanson  filed  suits  attack- 
ing the  conveyances,  in  which  salts  a  Judg- 
ment was  rendered  directing  a  sale  of  the 
land.  Be  further  stated  that  "no  service, 
actual  or  constructive,  was  ever  had  or  made 
on  or  upon  him  previous  to  the  rendition  of 
the  aforesaid  Judgment  or  at  any  time  since. 
That  notwithstanding  his  Infancy,  no  gnard- 
tan  ad  litem  was  appointed  to  defend  for 
him  and  he  was  proceeded  against  as  an 
adult  OS  is  shown  and  evidenced  by  the 
records  of  the  herelubefore  mentioned  suits; 
and  that  Judgmmt  was  rendered  without  any 
revivor  against  blm."  He  set  up  that  by  rea- 
son of  tbese  facts  the  Ptke  circuit  court  bad 
no  Jurisdiction  to  render  tbe  Judgmmt  set- 
ting aside  tbe  deed  of  conveyance  executed 
by  J.  C.  Sanson  to  Caroline  Steele,  and  that 
said  Judgment  and  the  deed  made  thereunder 
were  void.  And  after  describing  the  land,  be 
prayed  that  the  Judgment  ordering  the  sale 
be  vacated  and  set  aside,  and  that  ue  be  ad- 
Judged  the  owner  of  the  land.  To  this  petl- 
ti<m  the  defendants,  now  appellees,  filed  an 
answer,  and  pleaded  tbe  Judgment  rendered 
in  the  action  by  the  creditors  as  a  bar  to 
the  prosecution  of  this  action.  To  this  an- 
swer a  reply  was  filed,  controverting  the  af- 
firmative matter  In  the  answer. 

Mellvln  Steele's  whole  cause  of  action  was 
based  on  the  propositton  that  neither  Caro- 
line Steele,  his  mother,  nor  himself  were  be- 
fore tbe  court  In  the  suit  by  the  creditors  ot 
J.  C.  Sanson,  In  which  the  conveyance  to 
Caroline  Steele  was  set  aUde.  This  being 
so,  it  seems  to  us  that  under  the  pleadings 
the  burden  of  proof  was  upon  Mellvln  Steele 
to  show  that  tbe  action  was  not  revived  after 
the  death  of  Caroline  Steele,  and  that  he 
wsM  not  pn^erly  before  the  court  In  oUier 
words,  the  burden  was  upon  him  to  sustain 
the  averments  of  his  petition,  and  this  he 
failed  to  do.  If  the  action  was  not  revived, 
or  he  was  not  before  the  court  these  facts 
would  be  shown  by  tbe  record  and  orders 
of  court  in  the  action  by  the  creditors  of 
J.  C.  Sanson.  But  as  before  stated,  there  is 
<nily  a  partial  transcript  of  the  orders  of 
court  and  record  In  that  case,  and  we  can- 
not determine  from  them  whether  he  was  be- 
fore the  court  or  not 

Upon  the  whole  case  we  have  reached  the 
conclusion  that  the  Ju^pnent  should  be  af< 
firmed,  and  it  Is  so  ordered. 
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TATLOB  et  al.  T.  BBTT8  et  aL 
(Goort  of  Appeals  of  Eentncky.  Dee.  8,  1910.) 

1.  Irtoxioatiito  Liquors  (|  84*)— Looal  Op- 
tion BLEOTIOM— QUESTIONa  SUBJCITTBD, 

Under  Ky.  St  |  2S61  (BtmeU's  St  I 
406^,  aotborizing  etectiona  on  tho  propoaltion 
whetner  or  not  any  prohibition  law  in  force  by 
virtQe  of  any  general'  or  special  act  shall  be- 
come inoperative,  a  question,  "Do  yon  wish  the 
prohibition  law  now  in  force  •  *  •  by  vir- 
tue  of  the  election  held  *  *  *  to  become 
inoperative,  and  the  sale,  barter  or  loan  of 
spirituous  •  •  •  Uquors  in  said  city  be  per- 
mitted?" submitted  at  a  local  option  election, 
is  sufficient,  where  witneaaes  testifying  tbat  It 
was  oonfnBins  had  no  tronbls  In  yotmg  tndr 
•entimenta  oil  the  qaestlM. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqaors,  Dec  Dig.  S  34.*] 

2.  ELBonoHS  (i  116*>— Special  Buononft— 
Bkoistbation— STATirrES.  . 

Ky.  St  i  1495  (Russell's  St.  {  4097),  pro- 
viding that  registrations  prior  to  special  elec- 
tlona  shall  be  held  not  less  than  five  days  prior 
to  the  election,  is  mandatory,  and  the  failure  of 
the  county  Judge  to  fix  the  time  of  a  special 
reeiBtnition  on  a  date  not  less  than  five  days 
prior  to  a  special  election  renders  the  election 
void. 

[Bd.  Note.— For  other  cases,  see  Mections, 
Dec  Dig.  i  lie.*] 

S.  Blbctiors  (S  116*)— Right  to  Voix— Coh- 
DZIIONS  Pbeoidiht— Statttbs. 

Const.  I  147,  proridtng  that,  where  reg- 
istration Is  requited,  only  peracms  registered 
shall  have  the  right  to  vote  and  Ky.  St  S  1488 
(Russell's  St  I  4089),  providing  that  no  person 
who  is  required  to  register  shall  have  the  right 
to  vote  at  any  eleetion  until  be  AaJl  present  to 
the  election  officers  his  certificate  of  registra- 
tion, are  mandatory,  and,  where  the  voters  voted 
without  printing  or  offering  to  present  their 
certificates,  the  election  Is  ^d,  though  the 
mere  foUure  of  the  eleetion  officers  to  examine 
the  certificates  of  registration  may  not  l>e  auffi- 
cioit  to  disfranchise  the  voters,  and  though  a 
voter  who  presents  bis  certificate  or  states  that 
he  baa  it  or  offexa  to  produce  It  complies  with 
the  act 

[Ed.  Note.— For  otber  casea,  see  Elections, 
Dec.  Dig.  i  110.*] 

Appeal  from  Oircnlt  Court,  JeBBamlne 

County. 

Action  between  F.  P.  Taylor  and  others 
and  J.  M.  Betts  and  others  to  contest  the 
validity  of  a  local  option  election.  From  a 
Judgment  for  the  latter,  the  former  appeal. 
Reveraed  and  remanded. 

Emmett  Puryear  and  B.  B.  Hoover,  for  ap- 
pellants. N.  L.  Bronau^  and  John  H. 
Welch,  for  appellees. 

CLAY,  O.  This  appeal  Involves  the  valid- 
ity of  a  local  option  election  held  In  Nlcb- 
olasvUle,  Ky.,  a  dty  of  the  fourth  class,  on 
February  16,  1910.  The  contest  board  and 
the  circuit  court  held  the  election  to  be  valid, 
and  the  contestants  appeal. 

There  was  a  majority  of  35  votes  In  favor 
of  the  sale  of  spirituous,  vinous,  and  malt  liq- 
aors. Nlcholasville  has  three  voting  pre- 
cincts, and  this  majority  was  obtained  In 
two  of  the  precincts.   The  exact  number  of 


votes  cast  in  each  prednet  doea  oot  apprar 
In  the  record. 

The  question  submitted  to  the  voters  was 
in  the  following  language:  "Do  you  wlsb 
the  prohibition  law  now  In  force  In  tlie  dtr 
of  Nlcholasville  tqr  vlitae  of  the  election 
held  September  20,  1906,  to  become  inoper- 
ative, and  the  sale,  barter  or  loan  of  splrlt- 
uoua,  vinotiB  or  malt  liquors  in  said  city  be 
permitted?"  It  is  urged  that  the  foregoing 
question  does  not  comply  with  the  statute, 
which  requires  that  the  snbetance  of  tba 
measure  to  be  voted  upon  shall  be  clearly 
stated.  In  this  connection  it  ia  urged  that 
the  question  is  so  long,  involved,  and  com- 
plicated as  to  be  practically  unintelligible  to 
the  voters.  The  greater  part  of  the  record 
is  taken  up  with  the  testimony  of  witnesses 
tending  to  show  that  the  question  was  con- 
fusing, and  that  they  had  great  difficulty  In 
voting  their  sentiments.  On  the  contrary,  a 
number  of  witnesses  testified  that  they  had 
no  trouble  In  determining  how  to  vote.  It 
will  be  observed  that  the  question  follows 
substantially  the  language  of  the  statute 
(Section  2554,  Ky.  St  [Russell's  St  |  4051]), 
and  then  adds  the  words,  "and  tbe  sale,  bar- 
ter or  loan  of  spirituous,  vinous  or  malt  liq- 
uors in  said  ci^  be  permitted."  While  the 
proposition  submitted  Is  longer  than  it  should 
have  been,  and  Is  not  as  clearly  stated  as 
it  might  have  been,  we  cannot  say  that  it 
was  so  confusing  that  It  was  calculated  to, 
and  did,  affect  the  result  of  tbe  election. 
Even  those  witnesses  who  testified  that  it 
was  confusing,  with  pmsibly  one  or  two  ex- 
ceptions, had  no  trouble  in  voting  their  sen- 
timents upon  tbe  question  Involved,  although 
It  might  bave  taken  them  longer  to  do  so 
than  if  the  qnestion  had  been  more  briefly 
stated.  This  ground  of  contest,  in  our  opin- 
ion, is  InsuflBcient  to  Justly  as  in  Betting 
aside  tbe  election. 

Tbe  next  ground  of  contest  is  tbat  the 
special  registration  was  fixed  and  held  on  a 
day  less  than  five  days  prior  to  the  election. 
By  section  1495,  Ky.  St  (Russell's  St  |  4097). 
It  Is  provided  that,  when  an  election  or  vote 
is  ordered  to  be  held  or  taken  in  any  county 
containing  any  cit?  or  town  belonging  to  a 
class  where  registration  Is  required  at  any 
other  time  than  the  regular  November  elec- 
tion, then  the  county  Judge,  or  other  officer 
so  ordering  said  election,  shall  at  the  same 
time  fix  a  day  for  the  registration  of  tbose 
persons  entitled  to  vote  whose  names  have 
not  been  recorded  on  the  registration  books 
of  that  year,  and  ahall  require  the  same  to 
be  published  In  like  manner  as  the  time  and 
place  of  said  election  or  vote  are  required 
to  be  published.  Registrations  under  tlii» 
section  shall  be  known  as  "special  registra- 
tions," and  any  person  so  registered  shall  be 
entitled  to  vote  at  all  elections  htid  prior 
to  the  next  general  registration.  In  addi- 
tion to  the  foregoing,  the  section  contains 
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tbe  following:  "BegiBtraUoDS  prloT  to  spe- 
cial elections  shall  be  beld  not  lees  than  five 
days  prior  to  the  election."  In  oonstralng 
this  section.  In  the  case  of  Early  v.  Bains, 
121  Ey.  439,  69  S.  W.  289,  28  Ky.  Law  Rep. 
415,  this  court  said:  Appellants  say  that 
as  there  is  nothing  In  the  record  to  show 
that  the  majority  was  in  faTor  of  prohibi- 
tion at  the  AprU,  1900,  elecUon,  and  that 
even  If  those  who  were  denied  the  right  to 
Tote  had  Toted,  and  had  all  voted  against 
the  proposition,  still,  as  there  U  not  a  sbow- 
iag  that  the  resolt  would  have  been  dlller- 
ent,  the  irr^nlarlty  la  harmless,  and  oi^cht 
□ot  to  be  allowed  to  overthrow  the  result 
The  same  argoment  extended  would  justify 
dlq^ensing  with  an  election  altogether;  for, 
If  those  opposed  to  the  proposition  were  un- 
able to  produce  evideice  enough  to  show  that 
It  would  have  failed  to  carry,  tbe  argument 
is,  in  effect,  that  thereby  It  is  shown  that 
the  voters'  will  was  In  favor  of  it,  and  should 
be  upheld  accordingly.  The  Constitution  and 
statutes  provide  for  an  election,  not  a  trial 
to  settle  this  questton.  The  election  must  be 
by  secret  ballot,  not  by  forcing  the  electors 
to  disclose  how  they  voted,  nor  how  they  In- 
tended to  vote.  •  ♦  *  Unless  Judgments 
of  courts  and  boards  are  to  be  substituted 
for  elections,  the  trial  of  a  question  like  this 
is  confined  to  determining  whether  there 
has  been  a  substantial  compliance  with  the 
law  in  the  conduct  of  the  election.  And,  if 
there  has  not  been,  to  remand  the  question 
to  the  pe(^le  concerned,  where  their  will 
may  be  fairly  ■  and  l^olly  recorded.  The 
failure  of  the  county  court  to  provide  for  a 
special  registration  invalidated  the  election 
h^d  April  4,  1906.  The  judgment  of  the  cir- 
cuit court  so  holding  Is  consequently  af- 
firmed." 

We  are  unable  to  perceive  upon  what  the- 
ory It  can  be  said  that  the  provision  of  sec- 
tion 1495,  requiring  a  special  re^tratlon,  is 
mandatory,  while  the  provision  requiring  a 
special  r^atratlon  to  be  held  not  less  than 
fire  days  prior  to  the  election  Is  merely  di- 
rectory. The  language  in  the  one  case  is 
just  as  mandatory  as  In  the  other.  Under  It^ 
the  county  judge  had  the  right  to  order  a 
special  registration,  and  to  fix  it  at  any  time 
more  than  five  days  prior  to  the  election. 
Be  did  not  have  the  power  to  fix  the  special 
r^lstratlon  upon  a  day  which  was  less  than 
five  days  prior  to  the  election.  The  general 
rule  is  that  provisions  in  regard  to  the  time 
and  place  of  holding  elections  or  r^stra- 
tlons  are  mandatory.  If  the  statute  had  fix- 
ed  a  certain  day  for  special  reglstratitHis, 
It  would  not  be  contended  that  a  siwdal  reg- 
istration could  be  held  on  any  other  day. 
While  the  stetote  In  question  doea  not  fix 
tbe  day  of  ^lecial  registration.  It  gives  to 
the  county  judge  the  power  only  to  fix  the 
special  registration  on  a  day  more  than  five 
days  prior  to  the  electlcm.  When,  therefore, 
be  falls  to  follow  the  provision  of  the  statute 
and  fixes  the  leglatiatlon  on  a  day  not  au- 
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thorlsed  by  law,  he  acts  entirely  without  au- 
thority. The  Legislature  evld«itly  had  some 
purpose  in  view  In  thus  limiting  the  time  ot 
special  registrations.  Doubtless  it  desired  to 
give  the  parties  interested  In  the  election  an 
opportunity  either  to  purge  tbe  registration 
or  to  investigate  and  ascertain  whether  or 
not  those  who  bad  registered  were  as  a  mat- 
ter of  fact  mtitled  jbo  to  do.  In  the  case  be- 
fore na  only  two  days  Intervened  between 
tbe  special  registration  and  the  day  of  the 
election.  In  such  a  case  we  shall  not  stop 
to  inquire  whether  or  not  those  who  actually 
registered  were  as  a  matter  of  fact  entitled 
to  register.  The  fact  Is  that  they  did  regis- 
ter on  a  day  other  than  that  fixed  by  law. 
The  result  is  tbe  same  as  if  there  had  been 
no  registration  at  all.  Similar  provisions  af- 
fecting local  option  elections  have  always 
been  held  to  be  mandatory.  Thus  It  was 
held  that,  under  the  provisions  of  the  act  of 
August  6,  1892  (Laws  1892,  c.  89),  requir- 
ing the  county  judge,  at  the  "next  r^ilar 
term"  of  the  county  court,  after  recelvli^ 
the  petition  for  an  election,  to  make  an  order 
therefor  on  some  day  not  earlier  than  60 
days  after  said  application  was  lodged.  It 
was  necessary  that  the  petition  should  be  re- 
ceived in  court  and  a  record  made  of  It; 
and  an  election  held  where  the  petition  was 
received  by  the  county  judge  out  of  court  on 
one  day,  and  the  election  ordered  tbe  next 
day,  which  was  the  first  day  of  the  term, 
was  adjudged  to  be  void.  Wilson  et  al.  t. 
Hines  et  al.,  99  Ey.  221,  86  8.  W.  627,  87 
S.  W.  148,  18  Ey.  Law  Bep.  2SS.  To  the 
same  effect  Is  Cress  v.  Commonwealth,  37  S. 
W.  493.  18  Ey.  Law  Bep.  633.  And  In  tbe 
case  of  Brodle  v.  Hook,  136  Ey.  87,  121  S. 
W.  979,  It  was  held  that  the  provision  of 
section  1466,  Ky.  St  (RusseU's  St  f  4016), 
requiring  certificates  and  petitions  of  nom- 
ination to  be  filed  with  tbe  clerk  of  tbe 
county  not  more  than  60,  and  not  less  than 
16,  days  before  election,  is  mandatory,  and 
that  the  clerk  has  no  rlfl^t  to  place  the  name 
of  a  candidate  upon  the  ballot,  the  certificate 
tot  which  has  been  filed  within  less  than  16 
days  of  the  election.  The  language  of  sec- 
tion 1496,  Ky.  St,  Is  almost  Identical  with 
that  of  section  -1466.  If  the  latt^  be  manda- 
tory, there  is  no  escape  from  the  conclusion 
that  the  language  of  tbe  former  section  Is 
likewise  mandatory.  We  therefore  conclude 
that  tbe  failure  of  the  county  judge  to  fix 
the  time  of  the  special  registration  on  a 
day  not  less  than  five  days  prior  to  the  elec- 
tion rendered  the  election  void. 

The  next  ground  of  contest  Is  based  on 
the  fact  that  the  officers  of  election  in  two 
precincts  agreed  to  dispense  with  the  produc- 
tion of  the  certificates,  and  that  the  votes 
cast  by  those  who  failed  to  presold  or  to  of- 
fer to  present  their  certificates,  were  in* 
valid.  Prior  to  the  amendment  requiring  the 
Issuance  and  presentetlon  of  r^stratlon  cer- 
tificates the  Legislature  enacted  a  registra- 
tion law  In  ponnance  ot  section  147  of  the 
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GonfitltnH(Hi.  That  section  proTldes  tbat, 
where  refflBtratlon  Is  required,  only  persouB 
re^stered  shall  have  the  right  to  rote. 
Thereafter  section  1488,  Ky.  St  (Bussell's 
St  I  4089),  was  am^ded  so  as  to  read  as 
follows:  "Officers  of  r^lstratlon  shall  have 
the  same  power  to  preserve  order  at  the 
places  of  re^tratlon  as  is  exercised  by  sher- 
iffs of  election  at  the  pells.  If  the  officers 
of  registration  entertain  any  donbt  as  to 
whether  or  not  any  person  offering  for  regis- 
tration Is  entitled  to  mA  registration,  or  if 
any  one's  right  to  roister  Is  challenged,  citi- 
sens  may  be  called  In,  not  exceeding  three 
in  number,  who  Bliall  be  enunlned  toachli^ 
the  qualfficatlona  of  SQCh  person  or  per- 
sons wbo  otter  to  r^^lster.  Hie  offlcos  of 
registration  shall  lasae  a  certi0cate  of  regis- 
tration to  each  Toter  registering  at  the  time 
he  reglstors,  showing  that  he  has  registered, 
and  the  date  of  his  reglstratlni,  and.no  per^ 
son,  who  Is  required  to  register  nnder  the 
provisions  of  this  act  shall  have  the  rl^t 
to  TOte  at  any  election  held  in  tbls  common- 
wealth until  he  tiiall  hare  presented  to  the 
election  officers  his  cerUflcato  of  registra- 
tion. Any  person  who  has  registered  and 
whose  certificate  of  registration  has  been 
lost  or  otherwise  destroyed,  after  the  regis- 
tration books  containing  his  registration  have 
be«n  filed  wltii  the  clerk  of  the  county  conrt; 
may,  npon  filing  liis  affidavit  before  the 
county  court  derk,  showing  that  tect  obtain 
a  duplicate  certificate  of  registration,  and  Qp- 
<m  filing  sndi  an  affidavit  before  the  county 
conrt  deft,  it  Is  hereby  made  the  duty,  of 
die  Bald  clerk  to  Issne  said  certificate,  for 
whidi  he  may  diarge  the  apidlcant  a  fee  of 
fifty  cottB,  and  the  said  certificate  shall  en- 
titie  the  pwsm  named  therein  to  vote  as 
If  issued  by  the  officers  of  registration,  and 
for  the  purpose  ct  better  enabling  the  offi- 
cers of  registration  to  carry  out  the  provi- 
sions oif  this  act,  it  Is  herel^  made  the  duty 
of  the  county  court  derk  to  fnmlsh  with 
the  registration  books,  m  In  this  act  reqolr* 
ed,  a  suffident  nnmber  of  printed  certificates 
of  registration  to  meet  the  requlronents  ot 
this  act  for  whldi  he  shall  be  paid  a  rea- 
sonable compensation  ont  of  the  coimty  levy 
of  the  county.  All  laws  and  parts  of  laws 
In  conflict  hwewlth  are  hereby  repealed." 

The  validity  of  the  registration  certificate 
act  was  attacked  In  the  case  of  Yates  v.  Col- 
lins, 118  Ky.  682.  82  S.  W.  282.  26  Ky.  Law 
Rep.  S68;  Id.,  118  Ky.  eS2,  82  8.  W.  873.  26 
Ky.  lAw  Bep.  MO.  There  It  was  bdd  that 
the  Issuance  of  tiie  registration  certificate 
was  simply  a  part  of  the  r^stratlon  plan. 
The  point  was  made  that  the  act  would  dls* 
franchise  votera  otherwise  qualified.  In  dis- 
cussing this  point  the  court  said:  "The  act 
is  not  in  our  opinion  open  to  tiie  critidsm 
that  It  will  tend  to  disfranchise  voters  oth- 
erwise qualified.  The  voter  Is  put  to  no  in- 
convenience in  obtainli^  the  registration  cer- 
tlflcata   It  is  given  htan  whoi  he  reglsM, 


and  the  provision  whldi  allows  him,  in  the 
event  of  Ite  loss,  to  procure  another  of  the 
county  clerk  by  filing  with  that  officer  his 
affidavit  proving  such  loss,  relieves  the  voter 
of  the  disfranchlsemoit  that  would  other- 
wise necessarily  result  from  Ite  loss."  In 
the  case  of  De  Haven  t.  Bowmer,  125  Ky. 
800,  102  S.  W.  306,  81  Kj.  Law  Bep.  416,  the 
necesal^  for  special  registration  and  the 
preeentetlon  of  certificates  by  the  voters  Is 
dearly  pointed  out  In  the  case  of  Oommon* 
wealth  V.  Glass.  140  Ky.  — ,  181  S.  W.  49^ 
the  court  said:  "Under  the  stetnte  the  voter 
cannot  vote  unless  he  preeente  to  the  election 
officers  his  certificate  ot  registration.  To  buy 
the  certificate  in  order  to  prevmt  him  from 
voting  is  to  buy  him  not  to  vote.**  But  it  te 
argued  that  inasmuch  as  the  officers  of  dec- 
tion  knew  that  the  votera  were  enUtied  to 
vote,  and  as  none  of  them  have  been  shown 
not  entitled  to  vot^  the  failure  of  the  voters 
to  present  their  certificates  to  the  offlcen  of 
election  was  an  Immaterial  irregularity.  The 
same  reaaoning  wonld  permit  the  offlcere  to 
dlapoiae  with  the  holding  of  the  registration. 
But  surely  it  win  not  be  contended  that  the 
registration  is  altogether  nnnecessary  where 
the  officers  knew  that  the  voters  are  other- 
wise entitled  to  vota  "Where  r^stration  la 
required,"  section  147  of  the  Constitution 
says,  "only  persons  r^i^stered  «haU  have  the 
right  to  vote."  Section  1488.  Ky.  St,  pro- 
vldea:  " «  •  •  And  no  person,  who  la  re- 
quired to  register  under  the  provisions  of 
this  act  shall  have  the  rlg^t  to  vote  at  any 
election  hdd  In  this  commoiiweBlth  nntil  be 
shall  have  presented  to  the  election  officers 
his  certificate  of  registration."  The  latter 
provision  is  Just  as  mandatory  as  tiie  pro- 
vision of  tiie  Constitution. 

We  are  not  Indined  to  hold,  however,  that 
the  mere  failure  of  the  ofllcera  to  examine 
tiie  certificate  of  registration  is  suffldoit  to 
disfranchise  the  voter.  If  the  voter  presents 
bis  certificate  ot  reglstratitm,  or  states  tiiat 
he  has  the  certificate  and  oBen  to  produce 
it  this  will  4>e  sufildait  One  or  tiie  other 
he  must  do,  for  it  is-  a  prerequMte  to  his 
right  to  vote.  If  be  votes  without  present- 
ing, or  offering  to  present  Us  certificate.  It 
necessarily  follows  that  nnder  the  language 
of  the  stetuto  he  votes  whoa  he  is  not  epti- 
tied  to  vote,  and  theref ora  his  vote  cannot  be 
counted.  As  stated  before,  the  record  shows 
that  then  are  tmly  three  predncte  In  tiie 
dty  Qt  Nicholasvillew  In  one  of  these  pre- 
dncte then  was  no  presentation,  or  offer  ot 
presmtation,  by  the  voters  ot  their  certifi- 
cates. In  anotiier  nearly  all  the  voters  voted 
without  presenting  or  offering  to  present 
their  certificates.  The  only  erception  In  the 
last-named  prednct  was  in  favor  of  a  few 
negroes  who  came  in  with  certificates  In  their 
hands.  Thus  It  will  be  se^  that  almost  two- 
thirds  of  the  voten  of  the  dty  voted  ^en 
they  had  no  rl^t  to  do  so.  An  election  held 
under  such  drcnmstances  cannot  be  upheld. 
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Other  grooiidi  of  contest  are  relied  upon, 
bnt,  In  view  of  the  conelastoD  of  the  court, 
we  deem  It  onnecesBary  to  consider  them. 

Jadgment  reversed  and  cause  remanded, 
with  directions  to  rater  Judgment  In  con- 
formit7  with  this  opinion. 


ROCKCASTLE  MINING),  Lt^MBBR  ft  OIL 

00.  T.  ISAACS. 
(Conrt  of  Appeals  of  Koita^.   Dec.  7,  1810.) 

1.  S^DKMCE  (I  817*)  —  HKABaAT  — Title  to 

The  statements  U  witnesses  that  thej  nn- 
derstood  that  claimant'i  mother  had  claimed  the 
land  are  incMopeteat. 

IWL  Note.— For  other  cases,  see  Bridence. 
Cent  Dlff.  I  UTS;  Dec.  Dig.  fSlT.*] 

2.  Vehdob  and  Pubchaseb  (S  233*)  — Bona 

E^DB  PUBCHASES— UNBKCOBDED  DeKDS. 

An  unrecorded  deed  cannot  preTall  against 
the  title  of  an  famooent  poidieser  for  value, 
without  notice  of  the  deed. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  OenL  Dig.  H  B68-iMI6;  Dec.  Dig.  S 
283.*] 

8.  Dbbdb  (I  207*)— BzBOUTion— Btxdbncb. 

To  overcome  a  deed  pniporting  to  be  signed 
and  acknowledged  1^  the  grantor  and  snlne- 
quently  recorded,  the  evidence  must  be  clear 
and  convincing. 

lEi.  Note.— For  other  eases,  see  Deeds,  Cent 
Dl^.  H  614-624;  Dec.  Dig.  |  207.*] 
4.  Dekdb  (I  207*)— ExEOunon— EviDEHOB. 

Evidence  heU  not  to  show  that  a  deed 
purporting  to  have  been  signed  and  acknowledg- 
ed by  a  grantor  and  subsequently  recorded  was 
not  signed  bj  him. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Dea 
Dig.  I  a07.*3 

Appeal  from  drcnlt  Court;  Ja(&Bon  Cbimty. 

Actloa  by  the  Bot^castle  Mining,  Lumber 
ft  Oil  Company  against  William  Riley  Isaacs. 
From  a  jodgmrat  fw  defttidant,  plaintiff  ap- 
peals. Bercmed  and  remanded. 

0.  C.  Wliliama  and  E.  E.  Hogg,  for  aj^l- 
lant  A.  W.  Baker,  for  appellee. 

CLAY,  O.  Charging  that  it  was  the  own- 
er and  in  possession  of  a  tract  of  land  lo- 
cated In  Jackson  county,  consisting  of  about 
60  acres,  and  that  appellee,  WlUfam  Riley 
Isaacs,  had  entered  upon  the  land  and  cut 
certain  timber  therefrom,  and  would  continue 
to  do  so  unless  restrained  by  the  court,  ap- 
pellant, Botftcastle  Mining,  Lumber  &  Oil 
Company,  brought  this  action  to  quiet  Its 
title  to  the  land  and  to  enjoin  appellee  from 
further  trespassing.  Appellee  denied  appel- 
lant's title,  and  pleaded  title  in  himself.  The 
afflrmatlTe  allegations  of  the  answer  were 
denied  by  reply.  Upon  submission  of  the 
case  the  court  adjudged  that  appellee  and  the 
heirs  of  Elisabeth  Isaacs  were  the  owners  of 
the  tract  of  land  in  controTeray.  From  that 
judgment  this  appeal  Is  prosecuted. 

As  both  appellant  and  appellee  claim 
through  Hezeklah  Isaacs,  It  will  be  neces- 


sary to  consider  the  title  only  from  the  time 
that  It  reached  him. 

The  appellant  made  out  Its  title  as  fol- 
lows: On  February  1,  1876,  Hezeklah  Isaacs 
conveyed  the  land  to  James  Bowman  by  deed 
of  record  In  the  Jat&son  county  clerk's  of- 
fice. On  February  10,  1878,  James  Bowman 
conveyed  the  land  to  Elizabeth  A.  Church; 
the  deed  being  recorded  on  August  16,  18S6. 
On  August  19,  1886,  EliBabetb  A.  Church  and 
her  husband  conveyed  to  John  W.  Wells. 
This  deed  was  recorded  on  February  8,  1887. 
On  the  same  day  John  W. 'Wells  and  wife 
conveyed  to  Alex.  Baker  by  deed  which  was 
recorded  on  February  9.  1887.  On  July  28, 
1887,  Alei.  Baker  conveyed  to  1.  T.  West  by 
deed  which  was  recorded  on  January  17, 
1889.  On  January  17,  1880,  I.  T.  West  con- 
veyed the  land  to  api>ellant  by  deed  which 
is  of  record  In  the  Jackson  county  clerk's 
office.  Two  surveyors  testified  that  the  land 
In  controversy  was  covered  by  each  of  the 
deeds  In  appellant's  chain  of  title. 

Appellee  not  only  attempted  to  show  title 
In  himself,  but  also  attacked  certain  deeds 
In  appellant's  chain  of  title,  on  the  ground 
that  they  did  not  cover  the  land  in  contro- 
versy and  were  as  a  matter  of  fact  never 
executed  and  delivered  by  the  parties.  Ap- 
pellee testified  that  he  claimed  he  and  his 
brothers  owned  the  land  In  controversy.  In 
answer  to  the  question,  "What  do  you  in 
fact  know  In  regard  to  Hezeklah  Isaacs' 
conveying  this  land  claimed  by  yon  to  your 
mother,  EUsabeth  Isaacs  f  he  said,  **I  know 
that  It  knocked  me  oat  of  a  home  by  her 
swapping  that  dower  to  this  tract  of  land. 
I  do  hot  know  that  my  mother  claimed  that 
she  had  a  deed  for  this  land  that  I  bave  seen 
a  good  many  times,  and  claimed  It  to  be  a 
deed  made  for  this  land  that  she  swapped 
her  dower  ta  The  reason  I  make  this  state- 
ment this  way,  I  can  ndther  read  nor  write." 
The  witness  further  testified  that  he  could 
not  find  the  deed  on  record,  but  he  knew 
bis  mother  had  a  deed  for  it  and  claimed  to 
own  It  He  claimed,  not  the  SO-acre  tract, 
but  the  60-acre  tract  adjoining  the  SO^cre 
tract  The  deed  must  have  been  made  in 
1869  or  1870.  Couldnt  tell  whether  there 
was  a  witness  to  tbe  deed  or  not  The  deed 
from  James  Bowman  to  Elisabeth  A.  Church, 
made  on  the  10th  day  of  February,  1878, 
covered  the  land  tn  coutroversy,  with  the  ex- 
ception of  7  acres. 

George  W.  Isaacs,  a  witness  for  appellee, 
testified,  In  substance,  as  follows:  He  was 
a  brother  to  Hezeklah  Isaacs.  Hezeklah 
Isaacs  sold  and  conveyed  the  60-acre  tract  to 
Elizabeth  Isaacs.  Elizabeth  Isaacs  had  a  life- 
time dower  in  the  old  place.  Hezeklah  Isaacs 
traded  the  60-acre  tract  for  her  dower  In  the 
old  place  and  made  her  a  deed  to  It  The 
witness  was  present  when  Jim  Woods,  the 
clerk,  took  the  acknowledgment  of  Hezeklah 
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Isaacs  and  wife  to  the  deed  In  McKee.  It 
ma  about  the  year  1869  or  1870.  The  deed 
was  not  pot  to  record. 

Margaret  Jane  Alcorn  teetlfled  that  ehe 
llred  on  Poplar  Uck  branch.  EliKabeth 
Isaacs  was  the  midwife  attending  at  the 
birth  of  one  of  her  dilldren.  Elizabeth  Isaacs 
bad  a  deed  there,  and  tried  to  get  Anderson 
Lakes  to  read  It  He  couldn't,  and  be  and 
her  father  made  it  ont  and  said  It  was  as 
good  a  deed  as  ever  was.  Witness  tried  to 
get  her  hnsband  to  read  It,  but  he  could 
not 

Ambrose  Brockman  teetlfled  that  be  lived 
near  the  00-acre  tract  in  controTersy  and 
the  James  Isaacs'  survey  of  60  acres,  and  he 
never  heard  of  anybody  claiming  It  except 
Elizabeth  Isaacs.  John  W.  Wells,  who,  the 
record  shows,  conveyed  to  Alex.  Baker,  claims 
that  he  never  owned  the  00-acre  tract,  bat 
that  he  boug^it  the  50-acre  tract  from  a  man 
by  the  name  of  John  Matters.  He  sold 
this  tract  to  Andy  Harrison,  bnt  no  title  pa- 
pers passed  between  him  and  Harrison.  Har- 
rison sold  the  land  to  Alex.  Baker.  When 
tlie  sale  was  made  Harrison  pointed  ont  the 
boundary  lines  of  the  60-acre  tract  of  land. 
On  cross-examination  this  witness  testified 
as  follows;  "Q.  Did  Mr.  Baker  and  George 
Isaacs  take  you  out  of  the  room  where  yoa 
were  giving  your  deposition  and  have  a  talk 
with  yon  before  yoa  made  the  statement  that 
you  never  deeded  said  land  to  Alexander 
Baker  on  February  8,  1887?  A.  Tea,  sir. 
Q.  What  do  yon  know  about  the  00-acre 
boundary  claimed  by  plaintiff  company  and 
Wm.  Riley  Isaacs,  except  what  uncle  George 
Isaacs  told  you  yesterday  and  what  Bill 
Isaacs  told  you  heretofore?  A.  Itiatlsabout 
all  I  know  about  It;  Just  what  they  said  to 
me." 

Andy  Harrison  testified  that  he  never 
bought  the  tract  of  land  In  controversy  of 
Wells,  but  he  did  buy  the  50-acre  tract  of 
land  patented  In  the  name  of  James  Isaacs. 
Alex.  Baker  bought  this  tract  from  witness. . 
No  title  papers  passed  between  him  and 
Baker.  Whether  or  not  any  passed  between 
Wells  and  Baker  he  did  not  know. 

Emma  Wells,  the  wife  of  John  W.  Wells, 
testified  that  she  never  signed  or  acknowl- 
edged a  deed  to  Alex.  Baker. 

For  appellant  Alex.  Baker  testified  that 
he  bought  the  land  in  controversy  from  An- 
dy Harrison,  but  that  John  W.  Wells  made 
the  deed  and  gave  it  to  him.  Wells  also 
delivered  to  witness  a  deed  from  James  Bow- 
man to  Elizabeth  A.  Church,  end  a  deed  from 
Elizabeth  A.  Church  to  him.  The  evidence 
also  shows  that  the  acknowledgment  taken 
by  John  Farmer,  deceased,  ex  county  clerk 
of  Jackson  county,  was  In  the  latter's  hand- 
writing. 

Much  of  the  evidence  of  appellee  was  In- 
competent It  consisted  mainly  of  state- 
ments that  the  witnesses  understood  that 
Elizabeth  Isaacs  claimed  the  land.  Even  the 
evidence  as  to  the  making  of  a  deed  by 


Heeeklah  Isaacs  to  Elizabeth  Isaacs  1» 
vagae,  Indefinite,  and  uncertain.  It  depends 
upon  the  uncertain  recollection  of  those  who 
teetlfled  to  the  fact  that  the  deed  was  made 
and  what  its  contents  were  attxr  a  lapse  of 
almost  40  years.  Dren  If  Heaeklab  Isaacs 
made  a  deed  to  Elizabeth  Isaaca,  It  Is  doubt- 
ful In  the  extreme  If  it  included  the  land  In 
controversy.  But,  assuming  that  such  a  deed 
was  made,  it  was  never  put  to  record  and 
knowledge  of  its  existence  was  confined  to 
very  few  persons.  The  appellee  and  bis 
brothers,  as  heirs  of  their  mother,  never 
claimed  any  rights  under  the  deed  until  the 
lapse  of  a  great  many  years;  and  this,  too, 
when  a{q>ellee 'lived  near  the  land  for  about 
20  years.  As  appellant  has  pleaded  that  it 
was  an  innocent  purchaser  for  value,  with- 
out notice,  of  the  land  in  cotttroversy,  and 
as  the  evidence  conclusively  shows  that  ap- 
pellant had  no  notice  of  the  deed  referred 
to,  the  deed  cannot  prevail  against  aiq>el- 
lant's  tltl& 

But  It  is  claimed  by  appellee  that  he  has 
shown  conclusively  that  one  of  the  deeds  In 
appellant's  chain  of  title  was  not  as  a  mat- 
ter of  fact  signed  and  acknowledged  by  the 
alleged  grantors,  and  that  the  parties  pur- 
porting to  conv^  owned,  not  the  GO-acre 
tract  of  land  In  controversy,  but  the  James 
Isaacs'  survey  of  SO  acres  adjoining  the  60- 
acre  tract  To  overcome  a  deed  which  pur- 
ports to  be  signed  and  adcnowledged  by  the 
grantors  and  Is  thereafter  put  to  record,  the 
evidence  must  be  clear  and  convincing.  In 
this  case  Wells  swears  that  no  title  papers 
passed  to  him  and  that  he  executed  no  deed 
to  Baker.  The  record  shows  that  a  deed 
had  been  made  to  Wells  and  that  he  had 
made  a  deed  to  Baker.  The  record,  there- 
fore, tends  to  contradict  Wells  In  two  re- 
spects. Furthermore,  Baker  swears  that 
Wells  did  execute  the  deed,  and  that  Wella 
delivered  to  him  the  deed  from  Bowman  to 
Church  and  from  Church  to  himself.  In  ad- 
dition to  this,  Wells,  himself,  admits  that 
all  he  knew  about  the  matter  was  what  had 
been  told  by  George  and  Bill  Isaacs.  If 
record  titles  could  be  overcome  by  the  uncer- 
tain testimony  of  sach  ready  and  willing 
witnesses  as  have  testified  in  this  case,  sach 
titles  would  be  practically  valueless.  As  said 
before,  in  order  to  show  that  a  deed,  which 
purports  to  have  been  signed  and  acknowl- 
edged by  the  grantors  and  Is  then  pot  to  rec- 
ord, was  not  signed  by  the  grantors,  the  evi- 
dence must  be  clear  and  convincing.  The 
evidence  for  app^lee  does  not  come  up  to 
this  standard. 

While  Wells,  Andy  Harrison,  and  others 
claim  that  the  land  which  they  owned  was 
the  60-ficre  James  Isaacs'  survey  and  not 
the  60-aere  tract  In  controversy,  the  deeds 
of  record  show  the  contrary.  In  each  of  the 
deeds  In  tbe  chain  of  tiUe  from  Hezekiah 
Isaacs  to  John  W.  Wells,  and  In  the  deed 
from  Wells  to  Alex.  Baker  one  of  the  bound- 
ary lines  is,  "thence  west  with  tbe  ridge 
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to  tlie  (dd  60-acre  Burrey  made  by  James 
Isaacs."  This  description  negatlTes  the  Idea 
that  there  was  en  attempt  to  convey  the 
James  Isaacs'  GO^cre  survey.  In  Beveral 
of  the  deeds  there  Is  rtfermce  to  the  fact 
that  the  land  Is  the  same  as  was  conveyed 
In  the  prior  deed. 

DpoQ  a  careful  reading  of  the  deec^  them- 
selves, and  of  the  testimony  of  the  surveyors 
who  testified  for  appellant,  taken  In  consid- 
eration with  the  vague  and  uncertain  testi- 
mony of  the  witnesses  who  claimed  that  it 
was  not  the  60«cre  tract,  but  the  CO-acre 
survey,  which  was  conveyed,  we  are  satlft- 
fled  that  the  land  in  controversy  is  the  same 
as  that  conveyed  in  each  of  the  deeds  un- 
braced in  appellant's  chain  of  tltle^  and  that 
appellant  has  shown  Itself  oititled  to  the 
land.  That  b^g  true,  it  follows  that  the 
trial  court  erred  in  giving  judgment  in  favor 
of  app^ee  and  the  other  heirs  of  Elisabeth 
Isaaca 

Judgment  reversed  and  cause  remanded, 
with  directions  to  entw  a  Judgment  In  ocm- 
formit7  with  tbto  opinion. 


GHBANETT  et  al.  v.  BRUNIIB,  Secretary  of 
State. 

(Court  of  Appeals  of  Kentucky.  Nov.  16,  1910.) 

CORFOSATIOHS  (|  18*)  —  0B0AinZA.TI0N— ABTI- 
CI.es— DtTBATZOH . 

Uoder  Ky.  St.  |  58&  (Bossell's  «t  f  2122), 
declaring  that  articles  of  Incorporatton  ahaJJ 
state,  among  other  things,  the  time  when  it  ie 
to  conuneoce  and  the  period  It  is  to  continue, 
artides  reciting  that  the  corporation  shall  be- 
gin bosiness  ss  soon  as  aaUiojdty  is  obtained, 
and  shall  oontiniis  "until  dissolved  by  the  writ- 
ten consent  of  the  holders  of  a  majority  of  Its 
then  oatBtandlng  capital  stock,"  were  InsufB- 
dent,  and  hence  flllng  thereof  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Corporatiraifl, 
Cent.  Dig.  St  63-e8;  Dec.  Dig.  S  18.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Petition  for  mandamus  by  O.  N.  Cheaney 
and  others  against  Ben  L.  Bruner,  Secretary 
of  State,  to  compel  the  latter  to  file  articles 
of  incorporation.  From  a  judgment  dismiss- 
ing the  petition,  petitioners  appeaL  Affirmed. 

Drnry  ft  Drury,  for  appellants.  Jas.  Breath- 
itt, At^.  Gen.,  and  Tom  B.  McGregor,  Aast 
Atty.  GoL,  for  appellee. 

BABKEB,  O.  J.  The  que8tl(m  for  adjudi- 
cation upon  tills  record  is  whether  or  not  the 
Becretery  of  State  Is  authorised  to  receive 
and  file  pnqrased  articles  of  Incorporation 
wliidi  do  not  fix  a  d^»rmlnate  period  for  the 
eilstoioe  of  the  corporation.  The  articles 
of  incorporation  proposed  to  be  filed  contain 
this  provision:  "This  corporation  shall  be- 
gin business  as  soon  as  authority  for  that 
parpote  can  be  obtained  from  the  Secretary 


of  State  of  the  state  of  Eoitnt^,  and  It  shall 
contlnne  until  dissolved  by  the  written  con- 
aaxt  of  the  holdov  of  a  majority  of  its  then 
outstanding  caidtal  stock."  The  Secretary  of 
State  refused  to  receive  or  file  the  articles 
of  incorporation,  or  to  authorise  the  pro- 
posed incorporators  to  do  bosiness  as  a  cor- 
poration because  of  the  failure  of  the  articles 
to  state  definitely  the  period  of  Its  existence. 

Section  689  of  the  Kentucky  Statutes  (Bus- 
sell's  St  I  2122)  provides  as  fcdlowa:  "Such 
persons  shall  execute  articles  of  Incorpora- 
tion whidi  shall  specify:  •  •  •  (8)  The 
time  when  It  Is  to  commence,  and  the  period 
it  is  to  conUnue."  The  statute  requires  a 
definite  time  to  be  fixed,  and  we  think  the 
Secretary  of  State  was  correct  in  refusing 
to  receive  and  file  the  propmed  articles.  To 
hold  otherwise  would  be  to  give  the  language 
of  the  statute  no  effect  whatever. 

This  being  the  view  of  the  trial  court,  bis 
Judgment,  dismissing  &»  petition,  la  afibrmed. 


OOCEB  et  al.  v.  STABBLBB  ft 
UcFABIiAND. 

(Court  of  Appeals  of  KentmAy.  Dee.  6,  1910.) 

1.  MlTNlOIPAI.  OOBFORAHONS  (|  112*)— STBBR 

iMPBovEUEiraa  —  Obdxhanoib  —  Title  — 

"IlCPBOVE." 

^e  body  ot  an  ordinance  entitled  one  '*to 
Improve  a  portJon  of  the  sidewalk  oo  both  rides 
of  B.  street,"  between  designated  points,  pro- 
vided  that  tbe  "sidewalk  on  both  sides  of  B. 
street  between,  etc,  shall  be  regiaded,  recurbed 
and  repaved  with  brick  pavement."  Beld  that, 
regraduig,  recorblng,  ana  repaving  being  neces- 
sary to  property  Improve  the  sidewalk,  the  ti- 
tle of  the  ordinance  embraced  bat  one  sabject ; 
the  word  "improve"  meaning  "to  make  better," 
"to  increase  the  value  or  good  qualities  of." 

[Ed.  Note.— Foe  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  258-202;  Dec  Dig. 
S  112.* 

For  other  deflnittons,  see  Words  and  Phrases, 
vol.  4,  pp.  3450-8451.] 

2.  Municipal  CoBFOBiLTions  (S  414*)— Smxr 

IMPBOVIHENTS  —  LlABIUIT    OF  ABUTTINO 

Under  Ky.  St.  S  2835  (Russell's  St  «  808), 
providing  that  the  cost  of  making  sidewalks,  In- 
cluding curbing,  whether  by  original  conatrac< 
tion  or  reconstruction,  shall  be  ai^rtloned  to 
the  front  foot,,  as  owned  by  tbe  parties  respeC' 
tlvely  fronting  said  ]nQ)rovement,  etc.,  property 
owners  who  paid  for  the  curbing  when  the  street 
was  constructed  are  chargeable  with  tbe  cost  of 
curbing  on  reconstmction  of  the  ddewalk  un- 
der an  ordinance  providing  for  the  Improvement 
of  sidewalks. 

[Ed.  Note,— For  other  cases,  see  Munlclpctl 
Corporations,  Cent  Dig.  8§  10O6,  1017;  Dec. 
Dig.  S  414.*} 

S.  Mdnioipal  Gobpobations  (5  873*)—  Stbeet 
ivpbovements  —  sidewalks  —  contbac- 
tob'b  Lien.  ^ 

Under  Ky.  St.  |  2834  (Russell's  ^t.  S  887), 
providing  that  a  lien  shall  exist  for  the  improve- 
ment of  public  ways,  for  tbe  constructioD  and 
reconstruction  of  sidewallcB,  etc.,  and  section 
2835  (section  898),  declaring  grading  and  curb- 
ing to  be  two  of  the  component  parts  of  a  side- 
walk, a  lien  exists  in  favor  of  the  contractor  for 
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flie  ccwt  of  regradloff  and  recaibing  iDcarred  In 
the  improvement  of  a  aldewalb. 
.  [Ed.  Note.^For  other  cases,  see  Municipal 
Corporations,  Cent.  Die  S  ftLS;  Dee.  Dif.  f 

Appeal  fiom  Otrcnlt  Court  JefEason  Ooim- 
tr,  OhanceTT  Branch.  Slrat  Division. 

Action  by  Btaebler  &  McFarland  against 
Hannah  Gocke  and  othera.    Judgment  for 

plaintiffs,  and  defendants  appeal.  Affirmed. 

rranklln  Chappell.  for  appellants.  Wil- 
liam w.  Crawford*  for  at^lees. 

LASSING,  J.  Appellees  were  given  judg- 
ment for  f38.10  In  the  Jefferson  circuit  court 
on  an  ai^rtlonment  warrant  Issued  by  the 
clt7  of  Louisville  to  than  for  reconstructing 
the  sidewalk  in  front  of  the  property  of 
pellant  on  Breckinridge  street,  between  Han- 
cock and  Clay  streets.  On  December  20, 
1908,  an  ordinance  regularly  passed  by  both 
boards  of  the  general  council  of  the  city  of 
Louisville,  entitled  "An  ordinance  to  Improve 
the  sidewalk  on  both  sides  of  Breckinridge 
street,  between  Hancock  and  Qay  streets," 
was  approved  and  signed  by  the  mayor.  Aft- 
er the  ordinance  had  been  duly  published  as 
required  by  law,  the  contract  for  the  work 
provided  for  therein  was  let  to  appellees, 
who  were  the  lowest  and  beat  bidders  on  the 
work.  The  ordinance  provided  that  the  side- 
walk on  both  sides  of  Breckinridge  street,  be- 
tween Hancock  and  Clay  streets,  should  be 
regraded,  recurbed,  and  repaved  with  brick 
pavement,  and  that  the  cost  thereof  should 
be  paid  by  the  owners  of  ground  fronting 
on  the  Improvement  After  the  contract  had 
been  let,  by  special  arrangement  between  the 
property  owners  and  the  contractors  the  side- 
walk was  paved  with  granitoid  Instead  of 
brick.  When  the  work  was  completed,  sep- 
arate bills  were  made  out  for  the  cosC  there- 
of. The  bills  for  the  repavlng  were  present- 
ed to  the  property  owners  and  were  paid  by 
them,  while  the  dty  Issued  its  apportion- 
ment  warrants  for  the  cost  of  regradlng  and 
recurblng.  Appellant  refused  to  pay  the  war- 
rant Issued  against  her  property  for  the  re- 
grading  and  recurblng  called  for  therein,  and 
the  contractors  thereupon  brot^t  suit  to  en- 
force their  lien.  The  case  was  prosecuted  to 
a  judgment,  from  which  the  property  owner, 
Hannah  Gocke,  Is  now  appealing. 

Two  grounds  are  relied  upon  for  reversal: 
First,  that  tbe  title  of  the  ordinance  em- 
braces more  than  one  subject  and  is  not  suf- 
ficiently descriptive;  and,  second,  that  the 
cost  of  curbing  cannot  be  charged  against  the 
property  owner  in  the  reconstruction  of  a 
sidewalk. 

The  title  of  the  act  Is  "An  ordinance  to 
Improve  a  portion  of  the  sidewalk  on  both 
sides  of  Breckinridge  street,"  l>etween  desig- 
nated points.  Section  2S35,  Ky.  8t  (RusseU's 
St.  S  SOS),  provides:  "Tbe  cost  of  making 
fildewalkB,  including  curbing,  whether  by 


original  construction  or  reconstruction,  shall 
be  apportioned  to  the  ttoat  foot,  as  owned 
the  parties  respecttTcdy  fronting  said  im- 
provement, except  that  eadi  comer  lot  shall 
pay  the  cost  of  Its  sidewalk  intersection."  In 
the  body  of  the  ordinance  the  following  pro- 
vision is  fotmd:  "Be  it  ordained  by  the  gen- 
eral council  of  the  <Atj  of  LooisvlUe  that  the 
sidewalk  on  botb  aides  of  Breckinridge  street, 
between  HancoA  and  Clay  streets,  from  tbe 
east  curb  line  of  Hancock  street  to  the  west 
curb  line  of  Gli^r  street  shall  be  r^nraded, 
recurbed  and  repaved  with  brick  pavemmt." 
The  title  states  that  the  ordinance  Is  one  to 
tmprove  a  portion  of  tiie  rtdewalk  on  botb 
sides  of  Breckinridge  street  The  word  "im- 
prove" has  a  broader  meaning  than  that 
which  counsel  for  appellant  would  give  it 
Webster  defines  it  as  "to  make  better ;  to  In- 
crease the  value  or  good  qualities  of."  Ap- 
plying these  definitions  to  the  word  as  used 
in  the  caption  of  this  ordinance,  tbe  evident 
intent  was  that  such  work  should  be  done 
upon  tbe  sidewalk  as  would  make  It  better 
and  increase  Its  good  qualities;  that  is,  Its 
usefulness  as  a  sidewalk.  But  any  doubt  as 
to  what  was  tbe  meaning  council  intended 
this  word  should  have  to  removed  by  tbe 
clause  from  tbe  body  of  the  ordinance  ^Icb 
we  have  just  quoted,  to  wit  that  the  side- 
walk should  be  regraded,  recurbed,  and  re- 
paved.  The  question  of  paving  having  beeo 
removed  by  agreem«it  between  the  property 
owners  and  the  contractors,  there  is  left  for 
our  consideration  only  the  qnestlon  of  re- 
gradlng and  recurblng. 

These  Items  being  each  necessary  to  prop- 
erly Improve  the  sidewalk  between  the  points 
indicated,  it  cannot  be  said  that  the  property 
holder,  when  notified  that  the  sidewalk  was 
to  be  Improved,  was  misled  or  deceived  by 
the  title  of  the  ordinance.  And  this  is  es- 
pecially true  when  the  use  of  the  word  "im- 
prove" as  found  In  the  title  Is  fully  explain- 
ed in  the  body  of  the  ordinance.  The  title 
of  the  ordinance  embraced  but  one  subject 

Tne  second  contention,  that  tiie  property 
holders  who  had  paid  fur  the  curbing  when 
the  street  was  constructed  cannot  be  charged 
for  It  upon  the  rec(HistmctIon  of  the  side- 
walk, Is  made  in  the  face  of  the  statute 
(section  2835),  which  provides  that  "the  cost 
of  making  sidewalks,  Includtng  curbing, 
whether  by  original  construction  or  recon- 
struction, shall  be  apportioned  to  tbe  front 
foot,  as  owned  by  the  parties  respectively 
fronting  said  Improvonent"  etc.  In  the  ab- 
sence of  tbis  statutory  provision,  appellant 
might  with  some  plausibility  «mtend  that, 
having  once  paid  for  the  Improvement,  she 
should  not  be  called  upon  to  do  so  again. 
But  the  legislature  evidently  Intmded  in  the 
enactment  of  this  statute  to  require  that  the 
property  holder  should  bear  this  burd«i 
whenever  It  became  necessary  to  Improve  a 
sidewalk.   In  tbe  case  of  Olty  of  LonlsvfUe 
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T.  rtSmr,  m  Ky.  688,  64  &  W.  418,  SB  Ey. 
Law  BflpL  827;  l±,  HI  Kj.  B8&,  96  B.  W. 
12B^  28  Ky.  Lftv  leOfr— In  pftntdnt  nptm 
a  petition  tor  rabMiing,  this  court  said: 
*Thera  li  some  apporoit  omfllec  tietwetti  ttie 
aeeUon  quoted  and  aaetion  2888,  .the  latter 
part  at  whMi  me  Introdoceil  for  tlie  flrst 
time  In  the  act  of  March  18^  1888  [laws  1886, 
c.  4q:  'Whok  the  ImiMwranait  the  original 
cmetmetlon  of  any  itxeet,  road,  lane,  alley 
or  aTenoe.  socb  Improvement  shall  be  made 
at  the  ezchulTC  ooet  of  the  ownen  of  lota 
In  eaA  flnirth  of  a  •Qnare,  to  be  eqaally  ap- 
portlcaed  by  the  board  of  public  wt^cs,  ac- 
cording to  the  number  of  feet  owned  by  them 
reapectively;  and  In  roch  improrements  the 
cost  of  the  cnrbtag  ehall  conetitnte  a  part  of 
the  cost  of  the  conatractkm  of  the  etreet  or 
avenoe  and  not  of  the  aUewalk.*  It  there- 
fi»a  appears  that,  at  least  since  the  adoption 
of  the  new  act.  It  was  not  by  the  Leglalatore 
considered  cssenttal  that  cnrUng  ihoald  be 
regarded  as  part  of  the  sidewalk,  nor  that  It 
mnat  InvarlaUy  be  apportioned  In  propor- 
tion to  the  number  of  fnmt  feet  of  the  abat- 
tlng  prop«t7,  for  the  new  section  requires 
that,  wboL  laid  down  In  connection  with  the 
original  oonstmction  of  a  street.  It  shall  he 
'  treated  as  a  part  of  the  cost  of  the  roadway, 
and  apportioned  In  pnvortlon  to  the  number 
of  square  feet  In  the  quartw  aqnarea  ad- 
jacent to  the  improvement;  and,  indepatdent- 
ly  of  the  leglslatiTe  oonstmction  by  the  act  of 
1866.  the  court  has  readied  the  cnudualon 
tbat  section  28%  ai^Uea  only  when  a  side- 
walk, including  curbing,  Is  either  constmct- 
ed  or  reeonstmcted:  and  that  where,  as  in 
tiw  case  at  bar,  tiiere  Is  no  orautmctlon  of 
sidewalk  inorided  for,  but  the  ordinance  and 
contract  provide  for  an  Improvement  of  the 
carriageway  'by  grading,  curbing  and  pavliv;' 
atc^  the  curbing  is  a  part  of  thelmproronait 
of  the  carriageway,  uid.  if  the  work  la  rec<»> 
stmctlon,  -must  be  done  at  the  coat  of  the 
dty.**  A  dlst]neU<m  is  thus  drawn  between 
the  right  of  the  dty  to  require  the  property 
bolder  to  pay  for  recnrUng  where  It  Is  done 
ooder  an  ordtoance  providing  for  the  im- 
inovement  of  aldewaUca  and  where  it  Is  done 
in  ooomectlon  with  and  as  a  part  of  the  street 
or  carriageway.  If  the  recarMng  becomes 
necessary  and  Is  done  under  an  ordinance 
ivorldlng  for  tbe  Improvonent  of  sldewalfca, 
tben,  under  section  2880*  it  must  be  borne  by 
tlie  property  holder.  But,  if  It  Is  done  un- 
der an  ordinance  laxnrtdliig  for  the  reoon* 
stmctlon  of  a  street  or  carriageway^  then  It 
Is  bmrne  by  tiie  city. 

In  condasl<m,  counsel  urges  tiiat  no  Hen 
exists  in  ftiTor  of  the  contractor  for  the  cost 
ttf  regradlng  and  recurbing  incurred  in  the 
Improrement  of  a  aldewalk.  Section  2834  of 
the  Kentucky  Statutes  (Russell'a  St  |  897) 
provldeB  tiut  a  lien  shall  exist  for  tbe  im- 
proTanent  of  public  ways,  for  tbe  omstmc- 
tion  and  recuustnictlon  of  sidewalks,  and  for 


the  digging  of  pabUc  wells,  dstems,  etc  By 
this  section  a  Hen  Is  expressly  glvm  fw  the 
vatk.  of  reconstructing  sidewalks;  and  by 
section  288S  grading  and  cnrbliv  are  declar- 
ed to  be  two  of  the  comp<mentparei  of  aside- 
walk,  that  Is,  are  necessary  In  tiie  propeiF  Im- 
swovunent  or  reeonstnictiGn  of  a  sidewalk. 
Tbsre  Is  no  merit  la  tlw  contention  tiiat  ap- 
pelleea  have  no  lien. 
Jodgmenb  affirmed. 


TOWN  or  I^A  ORANGB  T.  07EBSTRBET. 
(Court  of  A^eals  of  Kottudiy.  Dec  9,  19ia> 

1.  MCHICIPAI.  COBPOBATIOirS  (|  03*)— Oboi- 
ITAzrCES— JUDICIAI.  SUSFIHBIOIt. 

Courts  will  not  iDterfere  with  the  manage- 
ment of  Uie  moDicfpal  aflain  ol  a  dty  by  its 
chosen  officers,  so  long  as  th^  are  widiln  the 
limits  of  the  power  conferred  by  the  statnte, 
and  it  is  not  shown  tbat  In  the  enactment  of 
ordinances  they  were  influenced  by  malice, 
or  fraad,  or  actuated  by  an  nnrssaonable  or 
caprldooa  spiriL 

[Ed.  Note,^For  other  casss,  sss  Hanldpal 
Corporatloiis,  Oent.  D^.  |  1878;  Dec.  Dig.  1 
63.*] 

2.  EVIDBRCK  (I  5*)— JUDICIAZ,  NOTICE. 

The  court  takes  Jodidal  notice  of  the  tact 
that  locust  trees  do  not  make  dedrable  or  at- 
tractive shade  treoa. 

CBd.  Note.— ror  other  cases,  see  Evidence, 
Dec  Dig.  I  6.*] 

8.  MuKiciPAi,  CoBPOBATions  (}  661*)— Usi  or 
Stbeetb— BiQHTs  or  ABumNQ  OWRBB. 
The  right  of  an  abnttiog  pn^er^  owner 

to  tiis  use  of  a  street  is  snbject  to  the  control 

of  ^e  mmildpal  authorities. 
[Ed.  Note.— For  other  esses,  see  Manidpal 

Corporations,  Cent.  Dig.  H  1482-1437;  Dec 

Dig.  S  661.*] 

4.  Municipal  Cobpobatioks  (|  696*)— Use  or 
Stbebtb  —  OBSTBTTcnons  —  Tbebs  —  Re- 

KOVAX» 

Under  Kv.  St.  S  3704  (Rassell's  St  1  1703), 
empowering  the  board  of  troBtees  of  ilxth-dass 
towns  to  pasfl  ordinances  not  In  conflict  with 
tbe  C<HiBtltution  or  laws  of  tbe  commonwealUi 
or  of  the  United  States  and  to  do  all  other 
acts  necessary  to  cariy  out  tbe  provistons  of  the 
chapter;  section  S706  (section  1705),  giving  su- 
thorlty  to  order  any  work  they  deem  necessary 
to  be  done  on  the  sidewalks,  etc. ;  and  section 
3709  (section  1708),  conferring  power  to  cause 
tbe  removal  of  any  obstructions  in  tbe  street* 
—tbe  board  was  authorised  to  order  tbe  re- 
moval of  a  locust  tree  standing  In  the  sidewalk, 
It  not  appearing  tbat  such  tree  was  desirable 
as  a  shade  tree,  or  that  the  board  acted  arbi- 
trarily, 

[Ed.  Note.— For  other  cases,  see  MunidpaF 
Corporations,  Dec  Dig.  |  696.*] 

Appeal  from  Circuit  Court,  Oldham  County. 

Petition  for  Injunction  by  G.  M.  Overstreet 
against  tbe  Town  of  La  Orange.  From  a 
judgment  granting  an  iDjuncUon,  defendant 
aiq;>eals.  Reversed,  with  directions  to  dis- 
solve the  injunction  and  dismiss  the  petition. 

James  8.  Morris  and  Charles  H.  MorrlSr 
for  appellant  A.  T.  lAdd,  for  appellee. 

CARROLL,  J.  In  1909  the  board  of  trus- 
tees of  La  Grange,  then  a  town  of  tbe  sixth 
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tiBSm,  enacted  an  ozdlnance  proTiding  for  tbe 
reconBtmctUm  of  a  iddewalk  in  f  nmt  at  the 
property  owned  by  appellee,  Overatreet,  and 
the  remoTiU  of  a  locust  tree  owned  by  Um 
that  waa  standing  In  fbe  sidewalk  ordered  t» 
be  reconstmcted ;  tbe  real  purpose  of  the  ox- 
dlnance  being  to  secure  tbe  removal  of  tbe 
tree.  Tberenpon  aniellee  brought  tJils  acttim 
to  enjoin  the  board  of  tmatees  from  enforc- 
ing the  or^ance  np(m  tt»  gnnmd  that  tiie 
direction  to  remove  the  tree  was  an  unrea- 
sonable and  arbitrary  exercise  of  poww  by 
tbe  mnnlc^al  authorities,  and  that  the  ordi- 
nance was  Invalid  because  tbe  tlUe  was  de- 
fective. The  lower  court  granted  the  relief 
sought,  and  the  board  of  trustees  appeals. 

We  may  say  at  tlw  outset  that  the  aver- 
ment in  tile  petition  that  the  ordinance  Is 
invalid  for  d^ecti  In  the  tltie  Is  not  pnssed 
or  even  mentioned  the  connsd  for  appel- 
lee as  a  reason  tot  dedartaig  that  It  should 
not  be  enforced,  and  so  we  do  not  think  it 
necessary  to  furOier  allude  to  tbls  feature 
of  the  case.  Especially  so  as  an  incpecUon 
of  the  record  satlsfles  us  that  there  is  no  de- 
fect In  tbe  title  of  the  ordinance. 

The  question  then  before  us  Is  tiie  right 
of  tbe  board  of  trusteos  to  order  the  tree 
to  be  cut  down  and  removed.  Tbe  tree  is  lo- 
cated <m  tbe  main  street  of  tbe  town,  and 
the  sidewalk  where  it  stands  Is  used  more 
than  any  other  In  the  town.  At  the  place 
where  the  tree  Is  located,  the  concrete  side- 
wfdk  is  elgjit  feet  wide,  snd  the  tree  Is  about 
two  feet  and  four  inches  in  diameter.  It 
stands  on  the  line  of  tbe  sidewalk  and  curb- 
ing; two  feet  of  It  being  In  the  sidewalk 
and  ftrur  Inches  projecting  over  the  side- 
walk Into  the  gutter.  It  Is  about  80  years 
old,  and  several  years  ago  tbe  top  and  one- 
balf  of  tbe  body  was  killed  by  a  Are  In  ad- 
Jacmt  iwoperty,  but  tbe  remaining  half  of 
tbe  tree  Is  alive,  and  we  may  assume  from 
tbe  evtd^ce  that  It  will  live  for  many  years. 
After  tbe  fire,  the  top  was  cut  off,  but  a 
number  of  the  branches  pat  out.  and  in  the 
gammer  time  It  famishes  for  a  part  of  each 
day  some  shade  to  the  hotel  property.  There 
are  In  the  record  photographs  of  the  tree, 
taken  In  the  winter  time;  but  tbey  clearly 
show  that  it  Is  an  nnslghtly  and  unattractive 
tree,  and  not  capable  of  fumlshlDg  much 
shade.  Fronting  on  the  sidewalk  where  the 
tree  Is  located  Is  a  hotel  owned  by  the  ap- 
pellee^ and  there  is  some  evidence  that  this 
tree  la  valuable  and  useful  to  the  hotel  on 
account  of  the  shade  It  affords.  On  tbls 
street  and  In  the  square  in  which  this  tree 
stands,  there  are  many  other  shade  trees; 
bat  none  of  tbem  except  the  one  in  contro- 
versy are  locusts,  and  it  is  shown  that  for 
a  number  of  years  the  citizens  of  the  town 
have  been  gradually  and  volontarUy  cutting 
down  the  locust  trees  and  planting  In  place 
of  tbem  other  trees  that  furnish  better  shade 
and  are  more  attractive  hi  appearance.  In , 
brief;  the  evidence  for  the  trustees  Is  to  the 
effect  that  this  locost  tree  Is  unsightly,  de- 


formed, and  onattractive,  as  well  as  an  ex- 
ception to  tbe  variety  of  trees  that  have  been 
set  out  on  the  street  and  sqaare  for  shade 
and  ornamental  purposes,  and  that  It  furn- 
ishes little  shade,  and  is  an  nnreasonaUe  ob- 
struction of  tbe  sidewalk.  While  the  evi- 
dence for  the  a^wllee  oondnces  to  show  that 
the  tree  furnishes  good  wStaOa,  is  not  bad 
looking,  nor  an  unreasonable  obstruction. 

Section  8704  of  the  Kentucky  Statutes 
(BusseU'B  St  i  1708),  which  la  a  part  of  the 
charter  of  slxtb-<flasB  towns,  provides  In 
part  that  the  board  of  trustees  of  soch  towns 
shall  have  tbe  power  to  "pass  ordinances 
not  in  conflict  with  tbe  Constitution  or  laws 
of  this  oommoDwealth  or  of  tbs  United 
States"  and  to  "do  and  perform  any  and  all 
other  acts  and  thbigs  neoeassry  or  pn^  to 
carry  out  the  ^ovlsions  of  tlila  chapter,  and 
to  enact  and  enforce  within  the  limits  of 
such  town  all  otbor  local,  paUce,  sanitary  and 
other  regulations  as  do  not  conflict  with 
general  laws."  Section  870tf  (section  1705) 
gives  authority  •  *  to  (»rdw  any  work 
tb^  deem  necessary  to  be  done  upon  the 
sidewalks,  curbing,  sewers,  streets,  avenues, 
highways  and  puUlc  places  of  the  town. 
•  «  *"  And  section  8700  (Section  170S> 
confers  power  "  •  •  •  to  cause  to  be  re-' 
moved  any  obstmetions  in  the  steeets  of  the 
town.  •  • 

It  waa  under  the  authority  conferred  by 
these  statutory  provtatons  that  the  ordi- 
nance directing  the  reconstruction  of  the 
sidewalk  and  the  removal  of  tiie  tree  waa 
macted.  It  will  be  observed  that  the  stat- 
ute vests  large  powers  in  the  board  of  trus- 
teea,  giving  th«n  wide  discretion  In  the 
oiactnient  of  ordinances  controlling  and  reg- 
ulating the  affairs  of  the  town  as  wdl  as 
the  conditio  and  improvaneot  of  Us  side- 
walks,  streets,  and  highways.  But,  extnalve 
as  this  authority  Is,  there  is  the  limitation 
and  restraint  upon  Ita  exerdse  imposed  by 
wdl-establiahed  ^inctples  of  law,  that  It 
must  not  be  used  In  an  unreasonable,  arbi- 
trary, caprldons  or  oi^resslve  manner,  or 
to  gratify  malice  or  ill  wllL  If  It  Is,  the 
court  will  protect  the  citizen  or  class  of  <dti- 
eens  affected  by  this  unauthorised  assump- 
tion of  power,  and  prevent  its  process 
the  municipal  boards  from  acting  without 
the  scope  of  their  authority,  or  within  the 
scope  but  in  violation  of  tbe  principle  noted. 
But,  as  the  state  has  created  these  political 
Bubdlvlslmis,  and  delegated  to  them  a  part 
of  its  sovereign  power,  to  be  exercised  in  the 
govemm^tal  affairs  of  the  people  compos- 
ing the  municipality,  and  has  givm  the  in- 
habitants the  right  to  select  from  among 
their  number  dtizeoB  to  administer  their 
municipal  and  public  affairs,  It  needs  no  ar- 
gum^t  to  show  that  tbe  acts  of  these  rep- 
resentatives of  tiie  monldpallty  In  the  per- 
formance of  their  pabUc  functions  should 
not  be  ccntroUed  or  interfered  with  unless 
it  plainly  appears  that  th^  are  acting  In  an 
arbitrary,  unreasonable^  or  oppressive  man- 
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ner  or  an  inllaenced  in  th^  official  ocmdnct 
by  Improper  motlTea,  111  will,  or  caiuloe. 
And  It  la  not  to  be  Ushtlr  aaserted  tbat  they 
bare  exceeded  their  antborlty  or  In  other 
respects  have  acted  to  locfa  a  manner  at  to 
Justify  the  oonrtB  In  Interpoelng  to  protect 
the  dtlxen  firam  opproaiton  or  injustice, 
wbaterer  form  It  may  taka  In  every  case 
where  then  Is  doubt,  it  should  be  reaolred 
in  favor  of  the  action  of  the  anthorltlea  and 
the  preanmptlon  be  indulged  that  they  have 
acted  prudently,  wisely,  and  for  the  benefit 
of  the  municipality  and  its  people.  It  la  not 
imMMible,  or  indeed  possible^  that  msnldpal 
boards  In  the  condnet  of  the  affairs  of  a  mn* 
nlclpallty  can  please  everybody  or  dispense 
equal  or  exact  Jnstlce  to  all.  It  may,  and 
often  does,  happen  that  ordinances  enacted 
will  operate  harshly  and  unequally  upon  cer- 
tain individuals  and  interest,  imposing  in 
some  instances  greater  burdou  upon  some 
peraaam  than  npon  ottiers»  and  glTlng  to  oUi- 
ers  advantages  and  conveniMioee  that  are 
not  snjfved  by  alL  This  InegnalUy  of  bens- 
fits  and  burdens  finds  frequent  illustration  in 
the  impoMtkm  of  license  fees  and  taxes,  in 
the  nnmbor  and  location  ct  street  li|^ts» 
water  supplies,  strert  improvements,  police 
and  Are  protectUmt  And  other  mnnlclpBl  aids 
intoided  for  the  saf comf<Hrt  and  oon- 
venlence  of  the  people  of  the  town,  and  Is 
a  necessary  and  nnavoidable  incident  of  all 
forms  of  goremmoLt,  whether  state,  nation- 
al, or  mtmlcipaL  And  especially  does  the 
complicated  and  dlveraifled  nature  of  munici- 
pal affairs  nuke  it  InqwactlcaUe  to  devise 
any  achone  of  govwimient  that  will  be  en- 
tirely free  from  the  appearance  or  in  fact 
the  reality  of  favwltism,  on  the  one  hand, 
and  discrimination,  npon  the  other.  And  it 
Is  largely  in  deference  to  tSiese  practical 
cmdltloiis  that  complaining  individuals  or 
classes  must  dearly  show  before  the  courts 
will  intnfSre  that  there  has  been  an  abase 
ot  poww.  In  this  oomectlon  it  would  not  be 
«nt  of  the  way  to  say  that,  among  the  duties 
Imposed  npon  boards  of  trustees  and  city 
councils,  excepting  the  question  of  taxation 
alone,  there  are  none  that  so  Intimately 
cwcwn  the  pec^le  or  that  give  rise  to  so 
much  dlssntlsCactlon,  criticism,  and  litigation 
as  those  which  affect  the  streets,  sidewallES, 
and  other  public  ways  of  the  town  or  dty. 
These  public  ^aces  are  under  the  especial 
care  of  the  board  of  trustees,  and  they  are 
and  should  be  allowed  the  largest  reasonable 
discretion,  not  tmly  In  ocmstmctlng,  improv- 
ing; and  maintaining  them  in  a  suitable  and 
proper  qmditian  for  public  travd,  bat  In 
removing  from  them  any  objects  or  obstruc- 
tions that  are  unsl^tly  or  objectionable^  or 
that  Int^ere  with  tlieir  full  enjoyment 
the  public.  One  reason  for  allowing  a  wide 
latitude  in  respect  to  the  eontrol  of  these 
piddle  places  grows  out  of  the  fact  that  the 
law  requires  municipalities  to  Iceep  the 
streeCa,  sidewalks,  and  public  ways  io  a  rea* 
sonaUy  safe  cnndltlon  for  public  trav^  and 


this  means  the  whole  d  the  way  tbat  has 
been  dedicated  or  set  apart  for  public  use 
and  not  a  part  ct  It. 

We  nay  further  say  that  the  authOTily 
conferred  and  broad  discretion  allowed  in 
caring  for  and  snperrislng  the  condition  of 
the  streets  and  other  public  places  Is  not 
conllned  to  keeping  Uiem  In  safe  omdltlon 
fop  travel;  It  extends  as  fully  to  kesplng 
them  clean  and  attractive  in  appearance.  Of 
course,  how  wide  streets  or  pavements  shall 
bSb  or  whether  they  shall  be  constructed  out 
of  one  kind  of  material  or  another,  or  what 
kind  of  obstmctbms  or  obstacles  may  be 
placed  In  them  in  the  way  of  trees,  or  tele- 
graph or  telephone  poles,  or  siqpporti  for 
balconies,  or  other  objects,  or  what  regula- 
tions shall  be  made  for  keeidng  them  dean 
and  attractive,  xweeents  ever  varying  ques- 
tlons  that  the  municipal  anthorltles  must 
deal  with  as  they  come  up,  and  as  the  sitoa- 
tlon  sewnn  to  demand.  What  would  be  a 
reasonable  obstruction  In  one  place  or  on 
one  street  ml^t  be  an  unreasonable  one  on 
anothw.  What  wpuld  be  regarded  as  a  suit- 
able sidewalk  in  one  part  of  the  town  might 
be  Inadequate  for  tlie  needs  of  another. 
What  would  be  an  objectionable  or  uiuit- 
tractlva  object  in  one  place  mii^t  not  be  so 
in  another.  And  the  different  omdltlons 
that  exist  in  almost  every  dty  and  town 
again  bring  into  view  the  necessity  for  al- 
lowing the  authorltieB  the  people  have  dioaen 
to  manage  th^  affairs  the  largest  reason- 
able discretion.  Boards  ot  trustees  and 
councils  must  be  citizens  of  the  town.  They 
are  sdectad  hr  the  pec^le,  and  It  miiat  be 
presumed  tbat  th«y  understand  the  needs 
and  wants  of  the  municipality,  and  that  in 
the  performance  of  their  duties  they  will 
be  actuated  by  a  desire  to  administer  its  af- 
fairs In  such  a  manner  as  will  contribute 
to  the  growth  and  prosperity  as  well  as  the 
safety,  healthfolness,  and  beauty  of  the 
place.  Recogniziug  the  force  <tf  these  gen- 
eral suggesttons^  the  courts  liave  uniformly 
refused  to  interfere  with  the  management 
of  the  municipal  affairs  of  a  city  by  its 
chosm  officers,  so  long  as  they  are  within 
the  limits  ct  the  poww  conferred  by  tlie 
statute,  and  It  is  not  shown  that  in  the 
enactment  of  ordinances  ttwy  were  influenced 
by  malice,  corruption,  or  fraud  or  actuat- 
ed by  an  unreasonably  arbitrary,  or  capri- 
cious qiirU. 

The  facts  disclosed  tiy  the  record  before 
us  well  illustrate  how  unwise  and  Impolitic 
it  would  be  for  the  courts  to  set  aside  acts 
of  municipal  boards  in  regulating  the  do- 
mestic affairs  of  the  town  or  dty  under 
their  care,  and  demonstrates  that  it  would 
ottm  result  in  setting  up  the  opinion  of  one 
man  against  the  opinion  of  another,  when 
that  other  was  acting  in  the  discharge  of 
his  duties  and  exercising  it  in  a  way  that 
he  conceived  to  be  legitimate  and  proper. 
Here,  the  tward  of  trustees,  composed  of 
five  dticens,  have  deliberately  come  to  the 
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ooncIiiBloii  that  tbls  locnet  tree  wai  Dot  only 
an  wmamnable  and  unnecessary  obstrac- 
tlon  ot  the  street,  bnt  an  unsightly  and  use- 
less object  and  should  therefore  be  removed. 
On  the  other  hand,  tbe  owner  of  the  tree 
and  other  dtlsota  of  the  town  are  of  the 
opinion  that  the  tree  Is  not  an  unreason- 
able or  unnecessary  obstmcUon  and  Is  use- 
ful as  well  as  omameDtal  and  should  not  be 
removed.  Looking  at  the  question  now  from 
this  standpoint,  what  eOioold  the  court  do 
under  the  drcomstances?  Should  It  accept 
the  opinion  of  the  board  of  trustees  of  the 
town— of  men  selected  by  tbe  pec^le  for  tbe 
purpose  of  administering  Its  affairs,  and 
who  deliberate  and  act  under  a  sense  of 
duty,  actuated  only  by  a  desire  to  do  that 
which  la  best  for  the  Intuvsts  of  the  town 
and  Its  people?  Or  should  It  accept  the 
statements  of  other,  equally  as  reputable, 
citizens,  but  who  are  not  under  an  official 
duty  to  the  or  charged  with  more  than 
Individual  responsibility  for  the  proper  con- 
duct of  its  affairs?  It  seems  to  us  that  this 
question  answers  itself,  and  that  It  should 
accept  the  conclusion  reached  by  the  board 
of  trustees  in  preference  to  the  opinion  ex- 
pressed by  the  individuals,  unless  satisfied 
that  their  action  was  unreasonable  and  arbi- 
trary, as  It  is  not  claimed  In  this  case  that 
tbe  board  of  trustees  was  induced  to  take 
tbe  action  It  did  from  any  improper  motlva 
We  tbe  more  readily  adopt  this  conclusion, 
because  takli^,  as  we  should  for  ourselves, 
an  independent  view  of  the  matter  as  it 
comes  to  us  In  the  record,  we  cannot  say 
that  the  board  of  trustees  In  ordering  this 
tree  removed  acted  in  an  arbitrary,  unrea- 
sonable, or  capricious  manner.  And  so,  aside 
from  the  fact  that  it  obstructs  the  sidewalk, 
we  are  of  the  opinion  that  the  board  of 
trustees  In  an  effort  to  beautify  the  town 
and  improve  the  appearance  of  tbe  street 
had  the  authority  to  order  its  removal.  But 
it  la  said  that  there  are  telephone  and  tele- 
graph poles,  and  numbers  of  shade  trees  In 
the  streets,  each  of  which  Is  as  great,  or 
nearly  as  great,  an  obstruction  as  the  tree 
In  question,  and  so  the  argument  Is  made 
that,  as  this  tree  does  not  obstruct  tbe  street 
more  than  many  other  poles  and  trees,  It 
should  not  be  singled  out  for  destruction. 
It  Is  true  that  In  almost  every  city  and 
town  in  tbe  country  there  can  be  found  tele- 
phone, telegrapb,  and  electric  light  poles  In 
tbe  streets  or  sidewalks,  as  well  as  numbers 
of  shade  trees;  but,  so  far  as  the  poles  used 
for  business  purposes  are  concerned,  In  many 
places  the  municipal  authorities  have  re- 
quired that  they  should  be  removed  and  the 
wires  that  had  been  attached  to  them  put 
under  the  ground,  and  In  others  they  have 
not.  The  conditions  in  many  towns  and 
cities  make  It  necessary  or  at  least  advisa- 
ble that  these  poles  should  be  removed  from 
the  streets,  while  in  other  places  their  loca- 
tion on  tbe  streets  is  not  a  matter  of  much 
consequence. 


But  the  mere  fiftct  that  llw  board  of  trnt- 
tees  permits  these  poles  In  tiie  town  of  ta 
Orange  to  remain  in  die  street  is  not  a  good 
reason  why  th^  sliould  be  dwled  the  right 
to  remove,  this  tree  from  the  tfdewalk.  And 
here  again  the  question  of  dlscredw  lodged 
In  municipal  boards  oomes  Into  notice.  In 
the  ezerdse  of  this  discretion,  th^  are  not 
required  to  remove  every  obstruction  or  otH 
stade,  hut  only  those  that  it  seems  to  them 
ought  to  be  ranoved  either  tor  the  purpose 
of  making  the  town  more  attractive  or  the 
streets  aa.ter  or  more  commodious  or  other 
good  reason.  But  we  may  add  that  shade 
trees  are  not  to  be  dealt  with  lu  the  same 
manner  as  poles  or  similar  objects.  Shade 
trees  add  a  great  deal  to  the  beauty  and 
comfort  of  towns  and  dtles.  Tbe  Inhabi- 
tants are  encouraged  to  set  them  out,  care 
for  and  protect  them,  and  In  nearly  every 
town  ordinances  have  been  enacted  looklns 
to  their  safety.  And  so  we  doubt  If  the 
board  of  trustees  In  any  town  Id  the  state 
would  be  so  indifferent  or  reckless  to  the 
wishes  and  dvlc  spirit  of  the  community  as 
to  order  the  removal  of  suitable  and  a^ 
tractive  shade  trees  from  streets  or  side- 
walks. If  they  were  so  located  as  to  leave 
room  for  convenient  travel,  unless  there 
was  other  good  reason  for  taking  such  ao 
tlon.  It  is,  however,  a  matter  of  such  com- 
mon observation  that  we  may  take  Judicial 
notice  of  tbe  fact  that  locust  trees  do  not 
make  desirable  or  attractive  shade  trees.  It 
Is  now  seldom  that  they  are  set  out  or  per- 
mitted to  remain  in  yards  or  other  places 
where  shade  trees  are  desirable^  Many 
years  ago,  and  before  the  qualities  of  maple 
and  other  spedes  of  shade  trees  that  are 
now  seen  In  yards,  lawns,  and  other  places 
In  this  section  of  the  country  were  known 
or  their  qualities  as  shade  trees  fnlly  under- 
stood or  appreciated,  locust  trees  were  much 
more  common  In  such  places  than  they  are 
now.  This  changed  condition.  In  keeping 
with  the  spirit  of  modern  and  progressive 
improvement,  is  illustrated,  by  the  condi- 
tions existing  In  La  Orange,  where,  as  the 
record  shows,  the  people  have  been  gradual- 
ly cutting  down  locust  trees  and  setting  out 
in  place  of  them  more  ornamental  and  bet- 
ter shade  trees.  So  that  the  question  of 
the  power  of  the  board  of  trustees  to  orda 
an  attractive  and  suitable  shade  tree  that 
was  so  situated  as  to  leave  enough  of  the 
street  for  convenient  travel  la  not  pre- 
sented by  this  record.  If  it  was,  probably  a 
different  conduslou  might  be  reached,  as  the 
abutting  property  owner,  whether  he  owns  a 
fee  in  the  sidewalk  or  not,  has  rights  tbereln 
that  he  may  CTjoy  In  a  manner  not  incon- 
sistent with  the  use  by  the  public.  But  It 
should  be  kept  In  mind  that  the  right  of  the 
abutting  property  owner  to  the  use  of  the 
street  Is  subject  to  the  control  of  the  munic- 
ipal authorities,  and  to  their  Judgment  the 
wishes  of  the  abnttli^  owner  must  general- 
ly f  l^d.   DllKn  on  Uunlctpal  Oo^ratlons 
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Hih  Ed.)  TdL  2,  n  730-7S4;  2S  Cje.  pp.  SBO, 
884. 

We  have  not  treated  as  Important  the 
teatlmoiqr  In  r^ard  to  th«  Talne  of  tfare 
tree  to  flie  adjacent  yt'Uiierlj  of  appdlee,  as 
it  does  not  aeem  to  w  that  the  value  of  the 
tree  nnder  tbe  circnmstances  of  Ola  case 
ahonld  tie  allowed  to  affect  tbe  qaeetlai  of 
the  at  tbe  board  of  tnuteea  to  order 
Its  TemovaL  Of  coora^  tbere  might  be  a 
case  In  which  the  value  <tf  Uie  thing  ordered 
to  be  remored  or  dee  trowed,  in  connection 
wItAi  the  drconiBtaaces  under  wtaleh  it  was 
allowed  to  be  remain  whwe  It  was  nntU 
the  order  of  removal  was  made,  would  be 
a  pnver  subject  fisr  consldsratlon  In  detw- 
mlnlng  whether  or  Dot  the  board  of  trustees 
a^ed  In  an  nnraaaensMe^  apptmdvef  or  ar^ 
bitnuv  mannor;  bvt  the  valne  of  this  tree 
for  shade  or  othw  pniposes  Is  not  sufficient 
to  make  this  qvesUmi  material  In  the  dis- 
position of  this  case. 

The  views  wo  have  expressed  are  fully 
sappwted  bgr  th»  eases  of  Boyd  v.  Board  of 
Gonncilmen  of  Oltar  of  B^raokfort,  117  E^y. 
189;  77  8.  W.  068.  Ill  Am.  St  Rep.  240; 
HaU  V.  Conmionwealth,  101  Ky.  388,  41  S.  W. 
2;  City  ot  Georgetown  v.  Hambrlck,  127  Ky. 
48,  101  8.  W.  987,  13  U  B.  A.  (N.  S.)  1113. 
128  Am.  St  Rep.  388;  Chase  v.  City  of 
Oshkosh.  81  Wis.  313;  01  N.  W.  Kea  IS  U 
R.  A.  553,  28  Am.  St  R^  88S;  Tate  v.  aty 
of  Oreensboro.  114  N.  a  802.  18  8.  E.  7iB7. 
24  Lu  B.  A.  en ;  Mt  Carmel  v.  Shaw.  15Q 
til.  87.  88  N.  B.  084^  27  L.  R.  A.  580,  46 
Am.  St  Rep.  811;  Hawes  v.  Oilcago,  158 
ni.  668,  42  N.  EL 878, 30  li.  R.  A.  225;.  Rosen, 
thai  T.  City  of  Goldsboro,  149  N.  O.  128,  62 
S.  E.  906,  16  Am.  ft  Eng.  Ann.  Gas.  638; 
Tldi  Wo  V.  Hopkhis,  118  U.  8.  356.  6  Snp. 
Ct  106^  30  Ia  Ed.  2S0i  Wilson  v.  Simmons. 
88  H&  242,  36  Atl.  880;  City  of  AUanta  T. 
Holiday,  96  Ga.  546,  23  S.  B.  608;  Vander- 
tanrst  V.  Tbolcke^  118  Gal  147,  40  Pac.  266, 
as  L.  R.  A.  267.  As  well  as  by  Dillon  on 
Municipal  Corporations  and  other  text-wrlt- 
ers  on  the  subject 

But  counsel  for  appellee  loEdsts  that  the 
Jndgment  of  the  lower  court  Is  sustained  by 
the  opinion  of  this  court  in  PIckrell  t.  City 
of  Carlisle,  186  Ky.  126,  121  3.  W.  1029,  24 
I<.  B.  A.  (N.  S.)  193.  If  so,  It  is  necessarily 
In  conflict  with  what  we  have  said.  Al- 
though the  Pictrell  Case  presented  the  ques- 
tion of  the  right  of  the  board  of  trustees  to 
remove  obstructions  from  the  street,  the 
facts  as  stated  in  the  opinion  are  so  radical- 
ly different  from  the  facts  of  this  case  that 
It  could  not  well  be  controlling  authority  for 
the  decision  reached  by  the  lower  court 
In  cases  like  this,  where  it  Is  difficult,  if  not 
entirely  impracticable,  to  lay  down  any  gen- 
eral principle  that  will  fit  all  of  them,  the 
courts  have  uniformly  ruled  that  the  dect- 
sion  of  each  case  must  largely  rest  upon  the 
facts  It  presents.  But,  for  tbe  purpose  of 
making  it  plain  that  tbere  is  uo  disagree- 
ment betweoi  the  conclusion  reached  in  the 


PKtorell  Case  and  this,  we  will  state  briefly 
the  facts  of  that  case  that  Inducad  the  court 
to  hold  that  the  action  of  the  board  of  trus- 
tees ms  unreasonable  and  arbitrary.  Pidc- 
rell,  In  building  a  dwelling  house  on  the  line 
of  the  street,  began  to  build  steps  out  in 
the  street  to  enable  him  to  get  into  the  house, 
when  the  counsel  ordered  him  to  remove 
them.  The  court  said:  "All  the  buUdiugs 
on  that  block  fronting  Locust  street  are 
biUlt  on  the  line  of  the  street;  several  ot 
them  being  residences.  The  most  of  them 
have  steps  and  porches  extending  a  foot  or 
so,  to  ttiree  or  four  ffeet  out  on  tbe  pave> 
ment  The  pavement  tioag  that  block  is  12 
feet  wide,  and  constructed  of  cement  •  *  • 
tn  sddltlon  to  the  foregoing,  the  proof  dis- 
closes tiie  following  fftcts:  Many  other  build- 
ings In  the  town  on  Msin  street  and  otlier 
streets  had  st^  extending  out  on  the  pave- 
ments. On  this  lot  where  plalntUT  erected 
his  house  tbrae  formeriy  stood  an  old  stone 
bulldii^;  used  as  a  store  for  many  years.  It 
had  stood  there  longer  than  the  memory  of 
the  oldest  InbaMtant  It  was  built  on  tbe 
Iiroperty  line  also.  There  was  a  stone  step 
18  inches  wide,  6  or  8  Indies  ht^  and  5 
feet  long  In  front  of  It  and  extending  for  its 
full  length  snd  width  on  the  pavement 
Just  south  of  thst  step  there  was  a  cellar 
door  In  the  pav«nent  next  to  the  building. 
It  was  a  double  wooden  do<»,  slanting  from 
the  pavement  to  the  building,  being  some 
2H  feet  higher  at  the  builffing  than  at  the 
pavement  On  its  south  side  it  was  much 
higher  above  the  surface  of  the  pavement 
than  at  Its  north  side.  The  door  extended 
out  onto  the  pavement  four  feet  and  its 
width  wboi  open  was  8  feet  The  steps  now 
in  questlcm  occupy  part  of  tlie  spacs  for- 
merly takoa  op  by  that  crtlar  dotn*.  and 
partly  by  the  old  st^  above  referred  to." 
Upon  these  facts  tSM  court  contduded  the 
opinion  In  this  way:  "The  facts  that  others 
In  the  same  Uock,  and  in  other  blocks,  where 
tbe  pavements  were  not  so  wld^  were  suffer^ 
ed,  and  had  been  for  a  great  many  years,  to 
maintain  similar  partial  obstructions.  Is  evi- 
dence tliat  sudi  steps  were  not  unreasonable, 
but  were  a  common  cnstom  in  that  1»wn. 
What  Is  common  is  generally  known  by  all, 
and  would  seem  not  to  be  sn  unreasonable 
course.  The  town  might  have  prohibited 
such  steps  by  a  general  ordinance  of  uniform 
application.  As  it  has  not  done  so,  unless 
It  shows  that  tbe  particular  obstruction  com- 
plained of  is  in  fact  a  nuisance,  and  is  an 
unreasonable  use  of  the  public  way  under 
the  conditions  shown  to  exist  there,  sppel- 
lant  ought  not  to  be  shigled  out  for  disci- 
pline merely  to  vindicate  a  previously  unus- 
ed power." 

After  a  careful  review  of  the  evidence, 
looking  at  It  from  the  standpoint  most  fa- 
vorable to  appellee,  we  are  of  tbe  opinion 
that  tbe  board  of  trustees  acted  reasonably, 
in  good  faith,  and  without  any  purpose  to 
harass  or  anm^,  and  so  we  conclude  that 
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the  Jodgmoit  mtut  be  revoned*  with  dlrec- 
tlouB  to  dissolve  the  Injunction  and  dlenriaa 
the  petition. 


ADAHS  BXFBESS  CO.  t.  BOLDRIGK. 
Police  Jadge. 
(Gonrt  of  Appeals  of  Kentacky.   Dec.  8. 1910.) 

1.  IdCXHBBS  (I  7*)— POWEB  TO   LiCEHBE  FOA 
OOCUFATIOKS  AND  PbIVIUCOKS. 

Under  Kr.  St.  I  2D80  (RuBsell's  St  | 
905).  aDthorizlng  each  city  to  raise  revenue 
from  ad  valorem  taxei,  and  from  a  tax  baaed 
CD  Income,  licenses,  and  franchises,  but  pro- 
viding that  no  individoaL  firm,  aiBoelattim,  or 
corpora tloc  paying  an  ao  valorem  tax  and  a 
franchise  tax  shalf  be  required  to  pay  a  license 
tax,  a  dty  may  impose  either  a  license  tax  or 
a  bancbise  tax  on  all  corporations  or  persons 
engaged  In  business  In  the  city  for  the  privilege 
of  dmng  tniainesa,  but  it  cannot  exact  for  the 
privilege  both  a  franchise  tax  and  a  license  tax 
at  the  same  time  or  for  the  same  period,  and, 
where  a  corporation  pays  an  ad  valorem  tax 
on  Iti  property  and  a  franchise  tax  for  the  priv- 
ilege of  doiiv  business  In  the  city,  it  cannot  h« 
required  to  pay  a  license  tax  for  such  privilege. 

[Ed.  Note.— For  other  cases,  see  Ucenses, 
Cent  Dig.  I  14 ;  Dec  Dig.  i  7.*] 

2.  Licenses  (|  7*)— Powbb  to  Licehbk  yos 

OCOnPATIONS  AVD  PSIVILEOEB. 

Where  wasona  are  an  indispensable  neces- 
sity In  the  condact  of  the  business  of  a  corpora- 
tion which  has  paid  an  ad  valorem  tax  on  Its 
property  and  a  franchise  tax  for  the  privilege 
of  doing  business  in  a  city,  a  tax  imposed  on 
the  wagons  is  in  effect  a  license  tax  on  the 
privilege  to  do  business,  and  is  unauthorized 
under  Ey.  St  |  2980  (Russell's  St  |  900). 

[Ed.  Note.~For  other  cases,  see  licenses, 
Cent  Dig.  I  14;  Dec.  Dig.  1  7.*1 

8.  Licenses  (I  7*>— Poweb  to  LiosmB  fob 
Occupations  and  Pbivileqbs. 

A  city  ordinance  imposing  a  license  on 
wagons,  adopted  under  Ky.  St  (2980  (Bassell's 
St  I  905),  is  applicable  to  an  eq>re8s  company 
p»f^  an  ad  valorem  tax  <»i  Its  property  and 
a  franchise  tax  for  the  privilege  of  doing  busi' 
ness  in  the  dty,  where  uie  wagons  are  not  in- 
dispensable to  its  business  as  disclosed  by  the 
fact  that  the  company  has  established  free  de- 
livery limits  within  which  only  it  delivers  ex- 
press packages  in  its  wagons,  especially  where 
the  free  delivery  llmita  are  not  as  large  as  the 
territory  outside,  though  the  population  within 
the  free  delivery  limits  is  larger  than  that  ont- 
■ide. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  I  14 ;  Dec  Dig.  |  7.*] 

Appeal  from  Circalt  Court,  JeflFerson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  the  Adams  Express  Company 
against  Samuel  J.  Boldrick,  police  Judge. 
From  a  Judgment  ot  dismissal,  plaintiff  ap- 
peals. Affirmed. 

Traboe,  Doolait  &  Co^  Lawrence  Maxwell, 
Jr.,  and  Joseph  a  OxajAnw  fw  appellants. 
Clem  W.  Hugging  and  Frank  Goyl^  fw  ap- 
pellee. 

CARROLL,  J.  SlW  onMtkm  presented  by 
tblB  appeal  la  wbether  or  not  an  ordinance 
of  the  city  of  LonlsvUle  Imposing  a  license 
tax  upon  wagons  is  applicable  to  the  appel- 


lant company.  The  orOlnaiioe  reads  tn  part: 
"For  each  and  every  wagon,  cart,  dray,  om- 
nft»u8  or  other  vehicle  not  espedally  desig- 
nated herein,  drawn  by  a  single  animal,  the 
license  shall  be  three  doUaia  pw  year;  drawn 
1^  two  aulmala,  six  dcdlars  per  year."  The 
appellant  company  nCnlng  to  pay  the  li- 
cense fee  upon  wagons  owned  and  operated 
by  It  In  the  city  of  Loolsrllle^  It  was  fined 
for  a  Tlolatlon  of  the  ordinance  In  the  peUov 
court,  and  thereop<m  it  brongbt  this  suit  In 
equity  to  pnrtUtilt  the  appdlee  from  eoforclng 
the  collection  of  the  fine.  In  the  lower  court 
Its  petition  was  dlsmlsaed,  and  It  aweals. 

The  ground  upon  wfalcta  It  resists  tlie  pay- 
ment  of  the  Ueoue  tax  Is  tbat  it  pays  on  ad 
valoron  tax  i«on  its  property  In  tlw  dty 
and  a  frandilae  tax  for  the  privily  of  con- 
dnetlng  Its  business  In  the  city,  and,  liaving 
paid  both  of  these  taxes,  it  insists  that  it 
should  not  be  required  to  pay  a  llcwae  tax 
for  the  privilege  of  running  wagons  that  are 
necessary  In  the  conduct  of  its  business.  It 
further  claims  exemption  from  this  tax  upon 
the  ground  tbat  a  proviso  In  section  2980  of 
the  Kentucky  Statutes  (Russell's  St  I  905), 
which  Is  that  part  of  the  charter  of  cities 
of  the  first  class  under  which  the  dty  was 
given  iMwer  to  impose  license  fees  and  un- 
der the  authority  of  which  the  ordinance  In 
question  was  enacted,  exempts  corporations 
paying  an  ad  valorem  and  a  franchise  tax 
from  the  payment  of  a  license  tax.  But  we 
do  not  think  the  proviso  In  section  2980  of 
the  Kentucky  Statutes  was  intended  to  be 
or  is  authority  for  the  exemption  claimed. 
To  understand  dearly  the  meaning  of  this 
proviso,  It  Is  necessary  tbat  the  section,  of 
which  It  is  the  last  paragraph,  should  be  In 
part  copied.  This  section  provides  that : 
"Each  city  shall  raise  a  revenue  from  ad 
valorem  taxes,  and  from  a  tax  based  on  in- 
come, licenses  and  franchises,  and  to  thrtt 
end  the  General  Coundl  of  each  city  Is  here- 
by authorized  and  empowered  to  provide 
each  year,  by  ordinance,  for  the  ass^meut 
of  all  real  and  personal  estate  within  the 
corporate  limits  thereof,  subject  to  taxation 
for  state  purposes,  and  may  levy  an  ad  valo- 
rem tax  on  the  same  not  exceeding  the  rate 
and  limit  prescribed  In  tbe  Gonstltntlon 
*  *  *  and  may  provide  for  taxation,  for 
munidpal  pnrposra,  on  personal  iffoperty, 
tangible  and  Intangible,  based  on  Income,  li- 
censes or  franchises  In  Ilea  of  an  ad  valotau 
tax  thereon:  Provided,  such  guieral  conncU 
shall  not  be  authorised  to  omit  tbe  impoal- 
tlon  of  an  ad  valorem  tax  on  such  property 
of  any  steam  railroad,  street  railway,  Uxrj, 
bridge,  gas,  water,  heating,  telephone,  tele- 
graph, electric  light  or  electric  power  com- 
pany. *  •  *  All  license  taxes,  Including 
all  taxes  on  personal  property,  tangible  and 
Intangible,  based  on  Income  Ucenses  and 
franchises,  In  lieu  of  an  ad  valorem  tax 


*For  other  cases  see  same  topic  and  kcUod  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  RsD'r  Iitdexa* 
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tbereon,  shall  be  coUectad  by  the  secretary 
and  treasurer  of  tbe  commlssloDers  of  the 
ainktnff  fund.  •  •  *  Nothing  In  this  seo 
tion  shall  be  ctHistmed  as  to  derive  the  gen- 
eral cooDcU  of  the  power  hereby  granted  to 
It  to  iwoTlde  by  ordinance  In  Its  discretion 
for  the  levy  and  collection  of  taxes  based 
on  income,  Hcoiae  and  franchise  in  addition 
to  ad  valorem  taxes  on  the  property  of  any 
of  the  oorpOTstions  whose  franchise  la  sub- 
ject to  aasesammt  by  the  city  assessor: 
*  *  *  ProTlded,  that  no  corporation,  Indl- 
Tldual,  firm  or  association,  which  pays  an  ad 
valorem  tax  and  a  franchise  tax  shall  also 
be  required  to  pay  a  license  tax." 

It  will  be  noticed  that  by  this  section  the 
general  council  la  authorized  to  Impose  up- 
on oorporatlcms,  individuals,  firms,  or  asso- 
daticms  a  franchise  tax  for  tbe  privilege  of 
doing  business  In  the  d^,  or  a  license  tax 
for  the  privilege  of  doing  bwlness  In  the 
city,  and  the  only  purpose  of  the  proviso  was 
to  prohibit  the  council  from  In^Kwlng  both 
a  franchise  tax  and  a  license  tax  at  the  same 
time  apon  individuals,  corporations,  firms,  or 
associations  for  the  privilege  of  oigiMlEtng  In 
Imslness.  To  put  it  In  anothw  way.  the  gen- 
eral council  under  this  statute  has  author!^ 
to  impose  either  a  license  tax  or  a  franchise 
tax  upon  all  corporations  or  persons  engaged 
in  business  In  the  city  tm  the  privily  of 
doing  boslness  there,  but  It  cannot  exact  for 
tbe  privilege  of  doing  business  both  a  fran- 
chise tax  and  a  license  tax  at  the  same  time 
or  for  the  same  purlod.  It  follows  from  this 
that  as  the  aiv>ellant  company  pays  an  ad 
valorem  tax  upon  Its  proper^,  and  a  fran- 
dilse  tax  for  the  ivMl^  of  doing  bustnesa 
In  the  dty  of  LoulBvllIe,  0iat  it  could  not  be 
reqalred  to  pay  a  llcoise  tax  for  tlie  priv- 
ilege of  doing  buslneBs.  And  this  brings  us 
to  a  COTUdderatian  of  the  principal  questloD 
in  the  case^  vli.:  Is  the  imposition  of  a 
T^lde  tax  nptm  wagons  used  by  the  appel- 
lant company  In  the  conduct  of  its  business 
a  license  tax  for  the  privilege  of  doing  burt- 
nesB  in  tbe  dty.  If  wagons  were  an  Indls- 
pensaUe  necessity  in  the  conduct  of  its  bnsl- 
ness,  then  we  would  say  that  a  license  tax 
Imposed  vpoa  its  wiMBtms  would  be  in  effect 
a  license  tax  uptm  its  privily  to  do  busi- 
ness, because  it  could  not  do  any  business 
unless  It  used  wagons,  and  so  to  levy  a  tax 
iQKm  its  mfons  would  be  to  levy  a  tax  up- 
on  its  right  to  do  business.  This  very  Ques- 
tion was  before  us  in  Oomberland  Telephone 
Jk  TdegraiA  OonqMny  v.  HoiMna,  Police 
Judges  and  L.  ft  N.  B.  Go.  Hoiddns,  Po- 
lice Jodge^  121  800^  90  S.  W.  894.  28  Ey. 
I«w  Bep.  84&  mrom  tbe  opinion  in  these 
esM^  it  aivears  that  ttie  tel^hcme  compa- 
ny <q;ierated  a  telq^hmw  exefaange  in  the  town 
of  Etmlnence,  and  that  the  railroad  company 
operated  a  line  of  railroad  passing  throu^ 
Bmlnaieeb  Tbe  etty  oonncU  of  Bminenoe 
macted  an  ordinance  imposing  a  Hcwse  fee 
of  |G0  per  annum  upon  tbe  business  of  han- 
dling tm  pay  teHestkOM.  mesiwges  la  tbe  dt^i 


Oa  T.  BOLDBIOK.  175 

and  an  annual  license  fee  of  $26  upon  tbo 
business  of  selling  railroad  tickets.  The 
corporations  assailed  tbe  validity  of  the  or- 
dinance upon  the  ground  that,  as  they  were 
reanlred  to  pay  an  ad  valorem  tax  to  tbe 
city  as  wdl  as  a  franchise  tax,  they  could 
not  be  required  to  pay  tbe  license  fee  Im- 
posed by  tbe  ordinance.  Thla  contention  was 
upheld  by  this  court  upon  the  ground  that 
tbe  telephone  company  could  not  transect 
business  without  an  exchange,  or  the  rail- 
road company  transact  business  without  a 
ticket  office,  and  so  tbe  Imposition  of  the  li- 
cense tax  was  a  tax  upon  the  privilege  of 
doing  business  In  the  city,  to  secure  which 
right  it  had  already  paid  a  franchise  tax. 
As  illustrating  tbe  view  the  court  had  of 
the  subject,  we  quote  the  followli^  from  the 
opinion  in  reference  to  the  telephone  com- 
pany: "The  court  Is  of  opinion  that,  after 
having  sold  the  telephone  company  the  priv- 
ilege of  putting  up  and  operating  its  line  and 
conducting  Its  business  In  the  town,  the  mu- 
nicipality cannot  afterwards,  without  the 
consent  of  the  telephone  company,  Impose 
an  additional  charge  for  the  Identical  prlv- 
il^e.  This  franchise  sold  by  the  city  to  ap- 
pellant telephone  company  was  the  creature 
of  the  dty.  It  was  not  only  to  occupy  Its 
streets,  the  consideration  being  compensation 
for  right  of  way,  but  it  was  for  operating 
Its  exchange  In  the  dty  and  receiving  tolls 
thereat  upon  Its  business.  It  was  that  or 
nothing.  *  *  *  It  expressly  dealt  with, 
and  sold  for  a  consideration,  the  privilege  of 
doing  the  identical  business  within  the  city 
that  it  is  dtdng."  The  difference  between  the 
tel^hone  case  and  this  one  lies  in  the  fact 
that  in  tbe  telephone  case  tbe  companies  up- 
on which  the  license  taxes  were  imposed 
could  not  transact  any  business  without  a 
depot  or  an  exchange,  and  so  the  licenses 
were  necessarily  a  tax  upon  the  privilege  of 
doing  business.  Tbe  analogy  between  the 
tdepfaone  case  and  this  would  be  complete 
if  the  dty  had  levied  a  license  tax  upon  the 
agent  of  the  con^any  In  cha^  of  its  busi- 
ness In  Louisville,  because  it  could  not  trans- 
act any  business  there  vrltbont  an  agent,  and 
so,  when  it  paid  a  francdiise  tax  tdr  the  pur- 
pose of  doing  boslnesB  In  the  dty,  this  nec- 
essarily carried  with  it  the  right  to  have 
an  agmt  there  to  do  the  business  it  had  paid 
to  do.  In  other  words,  when  a  license  tax 
or  a  trancblse  tax  is  imposed  upon  a  cor- 
poration or  person  for  Qie  privilege  of  doing 
a  specified  thing,  then  no  other  tax  can  be 
levied  upon  tbls  Identical  privilege,  nor  can 
this  same  privilege  be  taxed  again.  If  this 
were  allowat^  It  would  be  double  taxation 
as  much  so  as  if  two  property  taxes  were 
leriad  upon  the  same  property,  or  two  oc- 
cupation taxes  levied  upon  tbe  same  person 
tta  doing  the  same  thing.  But  the  ri^t  or 
the  privilege  to  do  or  carry  oa  a  business 
is  one  thing,  and  the  agencies  or  Instrunun- 
tallties  by  or  throtq[h  which  it  is  conducted 
or  carried  on  may  be  another.  The  agencies 
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or  Instrunientallties  may  be  IndlspensaUe, 
and  Buch  a  part  of  the  bnslneBS  as  to  be  In 
fact  the  tinslness  itself,  as  where  a  person 
pays  a  tax  for  the  priTllege  of  running  a 
wagon,  and  carries  on  bis  bnslnesB  alone 
through  the  instrumentality  of  thia  wagon. 
Then,  a^tn,  the  agencies  through  and  by 
which  a  business  is  carried  on  may  be  mere- 
ly adjuncts  or  features  of  the  business,  and 
not  indispensable  to  Its  conduct,  as  where 
a  butcher  takes  out  an  occupation  tax  to 
carry  on  the  business  of  butchering,  and  uses 
as  an  Instmmentall^  in  his  business  a  wag- 
on for  the  purpose  of  delivering  meats  to 
his  customers.  So  that  It  does  not  neces- 
sarily follow  that,  because  the  city  permits 
a  person  to  do  business  and  exacts  from 
mm  the  tax  for  the  right  to  do  so,  it  is  there- 
by denied  the  right  to  tax  any  agency  or  in- 
atnunentallty  throui^  or  1^  which  he  car- 
ries on  Ua  business.  If  this  were  true,  then 
the  doctor  who  pays  an  occupation  tax  for 
the  priTil^e  of  practicing  medicine,  uid  a 
property  tax  iq;»on  all  hia  property,  could  not 
be  required  to  pay  a  vehicle  tax  if  be  con- 
cluded to  nae  one  in  vlsitlnff  bis  pattentB. 
And  the  same  rule  of  exemption  would  ap- 
ply to  every  merchant  wlio  is  required  to  pay 
an  occupation  tax  and  a  property  tax,  and 
also  a  vehicle  tax  If  be  uses  a  vehicle  in 
his  burinesa.  When  a  lioenae  tax  is  imposed 
upon  one  of  the  agraides  throngh  or  by  wtaldi 
bnaineas  ia  carried  on,  this  tax  is  not  neoea* 
sarily  levied  npon  the  privilege  to  do  the 
business.  It  may  be  laid  only  upon  one  of 
the  means  by  whldi  it  la  done,  and,  If  the 
argument  of  the  company  was  sound,  thai 
it  would  follow  ttaa^  when  a  corporation 
obtained  and  paid  f<»  a  licaise  giving  it  the 
right  to  do  bnalnesa,  It  would  be  entirely  ex- 
empt from  all  other  species  of  license  taxee 
that  might  be  levied  upon  other  persons  that 
were  doing  as  individuals  precise^  the  same 
things  that  it  did  tbrougb  its  agmdes  and 
instmmentallttea  in  the  transaction  of  its 
business.  In  short,  it  could  run  wagons,  em- 
ploy auctioneers,  send  out  peddlers,  put 
booths  on  the  street  comers,  and  in  a  great 
variety  of  ways  use  ag^des  and  instrnmen- 
tallties  in  Its  bVBlnesB,  and  yet  be  exempt 
from  the  licoue  tax  that  other  povona  who 
were  doing  these  identical  things  must  pay. 
This  we  think  would  be  an  unfair  discrim- 
ination in  favor  of  the  big  concern  and 
against  the  little  one — in  fiivor  of  the  cor* 
poratlon  and  against  the  indlvidnaL  And  so 
we  think  that  if  in  the  omduct  of  Its  busi- 
ness a  corporation  diooses  to  do  things  for 
the  purpose  of  Increasing  its  business  or  oth- 
er reasons,  and  things  that  other  people  are 
taxed  to  do,  it  should  pay  for  doing  such 
things  the  same  tax  that  others  pay,  unless 
the  things  It  so  does  are  indispensable  to 
the  conduct  of  the  business  that  It  has  paid 
a  license  or  franchise  tax  to  do.  T^ere  Is 
no  Injostioe  or  discrimination  or  double  tax- 
ation In  this.  The  same  person  might  fol- 
low several  different  occupatlraia,  for  each 


of  whldi  he  might  be  required  to  pay  the 
tax  levied  npon  persona  engaged  in  that  o<y 
cupatlon.  For  exjample^  an  attorn^  at  law 
miglit  also  be  a '  real  estate  ageut,  and.  if 
he  was,  we  doubt  If  any  person  would  ctm- 
tend  that  he  could  not  be  required  to  pay 
the  license  tax  Imposed  npon  attom^s  at 
law  as  well  as  the  license  tax  imposed  npon 
real  estate  agents.  lUostrattons  like  thla 
might  be  multiplied  without  number,  but  the 
thing  is  so  plain  that  It  does  not  seem  nec- 
essary to  fflctend  this  line  of  argument  fn^ 
ther. 

In  Harder^  Fireproof  Storage  A  TeB'Oo. 
V.  aty  of  Chicago,  28S  111.  68,  S6  K.  B.  246. 
the  only  business  of  the  conqmny  waa  cart- 
ing and  removing  furniture  and  merdiandlse 
In  wagons  from  one  point  to  another  In  the 
city  of  Chicago.  It  paid  a  property  tax  and 
a  license  tax  for  the  privilege  of  carrying 
on  its  business.  It  resisted  the  paymoit  ot 
a  tax  npon  its  wagtms  levied  ander  tbe  aor- 
tlunlty  of  a  goieral  ordinance  Impoali^  a 
tax  npon  all  vehidea,  npoa  the  groimd  that 
the  lioNiae  tax  It  pidd  for  the  ivlvilege  oC 
doing  bn^esB  carried  villi  It  the  rlight  to 
use  wagons  in  Oie  conduct  of  Its  boslneeB,  an 
that  was  the  only  way  In  which  It  did  bnsi- 
nees.  Bnt  the  court  rejected  the  ctmtaition 
of  tlie  comveiv  end  lidd  the  ordinance  ap- 
Idlcable  to  it,  saying  In  the  conne  of  the 
opinion:  "The  question  which  Is  now  to  be 
comidered  Is  whether  iv  not  la  addition  to 
the  ad  valorem  tax  on  vebldee  aa  pxaptxty, 
and  a  license  tax  to  pursue  an  occqntltm  In 
which  vehicles  may  be  need,  there  may  be 
imposed  also  a  license  tax  upon  Ihe  ri^t  or 
privilege  of  natng  vdiieies  ivon  Uie  pabllc 
streets  and  hIgliwayB.  Predsely  the  ques- 
tion is  whether  or  not  a  licerae  tax  upon  an 
occupation  in  whldi  tiie  owner  ct  vdilcles  is 
wg^ced  and  in  the  pursuit  vriildi  be  naes 
such  vehicles,  and  a  Ucoise  tax  npon  the 
right  to  nse  audi  v^des  npm  the  pnblie 
streets  and  highways,  are  tsxes  v^oa  the 
same  thing,  and  hence  doidsle  taxation. 
*  *  *  Taxation  npon  each  ot  Uiese  Ouee 
differfflit  subjects  Is  not  donUe  or  tcMa  tax- 
ation simply  because  (me  person  may  IiaT« 
to  pay  two  or  all  <tf  the  three  tsxeiv  alnoe 
it  Is  not  the  perstm  who  la  taxed,  but  bis 
property  and  privileges.  One  person  nmy 
avail  himself  of  a  half  dosen  or  more  dUEer- 
ent  privileges,  for  eadi  of  wbicb  he  may  ba 
required  to  pay  a  tax  or  llooue  fee.** 

The  Supreme  Court  of  Mtasoori  In  St. 
Louis  V.  Weitsti.  180  Uo.  eOl.  SI  8.  W.  1049. 
had  before  it  the  same  question,  and  mled 
aa  did  the  lUinote  court  It  will  thus  be  ob- 
served that  these  courts  have  gone  further 
than  we  have  In  sustaining  taxea  sudi  aa  are 
sought  to  be  enforced  In  this  case,  as  In 
the  cases  dted  the  courts  hold  that  wtthoot 
r^rd  to  the  queatl<m  whethw  the  vehldes 
were  Indispensable  In  the  conduct  ct  the 
business  a  license  tax  ml^t  foe  exacted  for 
their  nae  In  addition  to  the  inroperty  tax  and 
franchise  ta^  And  many  conrts  liold  this 
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Tlmr,  as  may  be  seen  by  an  examination  of 
ilie  cans  dted  in  the  note  to  City  of  New- 
port T.  Fltzer,  21  L.  R.  A.  (N.  8.)  279. 

In  Wlleon  Bros.  t.  City  of  Lexington.  105 
Ky.  765,  49  S.  W.  806,  20  Ky.  Law  Rep.  1593, 
Id^  lOS  Ky.  765,  60  8.  W.  8S1,  20  Ky.  Law  Rep. 
IWOt  the  city  eoacted  an  ordlnanee  providt^g 
that  erary  person  conducting  a  Uvery,  feed  or 
■ale  stable  shonld  pay  an  annoal  license 
of  flO^  and.  In  addition  thereto,  pay  a  yearly 
license  for  all  vdildes  In  the  stable  for 
hire.  This  ordinance  was  assailed  upon  the 
ground  that  It  was  double  taxation;  the  ar> 
goDiait  btfng  made  that  the  license  exacted 
to  carry  on  the  boslness  of  a  stable  keeper 
neoeasarUy  carried  with  It  the  right  to  do 
wttlurat  farth«  taxation  those  thliws  that 
•table  keepers  nsnally  engage  in,  as  lettlsg 
out  Tehldes  for  hire.  But  the  court  n» 
talned  the  TsUdlty  of  the  ordinance,  putting 
Its  dedston,  however,  npcm  the  ground  that 
the  license  fee  for  conducting  the  stable  and 
the  llcoise  tax  on  eedi  -rehlde  kept  for  hire 
waa  really  only  one  tax.  But  we  think  the 
conrt  ml^t  well  have  put  Its  decision  upon 
the  ^mind  that  the  privilege  of  conducting 
the  stable  might  be  taxed  and  a  separate  tax 
laid  upon  eadi  v^de  k«pt  therein  fOr  hire, 
as  keqilng  Tstaldes  tm  hire,  although  a  usu- 
al and  customary  part  of  the  business  of  a, 
livery,  ffeed,  and  sale  statde  is  not  Indis- 
pensaUe  to  the  conduct  of  such  a  stable. 

But  it  Is  said  by  counsel  for  appellant  ttiat 
the  case  of  City  of  Newport  v.  Fitser,  131 
Ky.  S44,  lis  S.  W.  742,  21  L  B.  A.  (N.  S.) 
279,  sustains  their  argument  that  the  tax 
upon  the  wagons  of  the  company  was  unau- 
thorized. We  do  not  think  so^  The  dty  of 
Newport  enacted  an  ordinance  requiring  per- 
sons who  engaged  In  the  business  of  huck- 
stering OP  peddling  to  pay  a  licmae  fee  of 
twenty  dollars  when  the  buslneea  was  car- 
ried on  in  a  wagon.  Fitser  paid  the  $20 
license  fee,  but  refused  to  pay  a  genml 
▼dilde  tax  of  98  Imposed  under  anotbor 
ordinance,  and  the  court  said:  "To  omtpel 
appellee  after  paying  for  taking  out  a  llcrase 
which  authorised  -him  to  use  his  wagon  up- 
on the  streets  of  Newport  In  peddlii^c  his 
wares  to  pay  for  and  take  out  an  additional 
license  for  Uke  same  inivUege  conferred 
the  flrs^  namely,  to  use  or  operate  the  same 
wagon  iQwn  the  streets  in  the  same  boslness, 
wonldt  it  seems  to  us,  amount  to  douUe  tax- 
ation. •  *  *  In  other  words.  If  one  pays 
a  license  tax  to  obtain  tiie  privllega  to  ped- 
dle with  a  wagfm  in  the  dty  of  Newport, 
be  obtains  with  the  privilege  the  right  to 
the  free  use  of  the  streets  of  the  dty  with 
his  TShicIe,  for  the  only  oceiqMtion  or  busl- 
nesa  .authorised  Iqr  the  license  cannot  proceed 
without  the  use  of  the  wagon,  and  the  wagon 
«s^nnot  be  employed  in  the  business  without 
1S2S.W^12 


the  use  of  the  streets  of  the  city.**  It  will 
be  observed  that  the  court  followed  the  opin- 
ion In  the  Hopkins  Case,  supra,  and  laid 
down  In  effect  the  same  rule  that  we  have 
announced  In  this  opinion. 

The  case  of  City  of  Louisville  v.  Welkel, 
187  Ky.  784,  127  S.  W.  147,  128  S.  W.  587, 
we  do  not  regard  as  pertinent  to  the  gnes- 
tions  Involved  In  this  case. 

Coming  back  now  to  the  vital  question  In 
this  case,  viz.,  whether  or  not  the  use  of  wag- 
ons was  Indispensable  to  the  business  of  ap- 
pellant, or,  in  other  words,  could  it  do  busi- 
ness without  wagons,  it  may  be  conceded 
that  in  the  express  business  it  Is  luual  and 
customary  to  have  wagons,  and  that  a  part 
and  perhaps  the  largest  part  of  such  business 
in  dtles  is  done  with  the  aid  of  wagons. 
But  this  is  not  enough  to  entitle  an  express 
company  to  the  exemption  from  the  vehlde 
tax.  It  mast  appear  that  It  could  not  trans- 
act business  without  the  use  of  wagons.  And 
this  the  evidence  does  not  show.  On  the 
contrary,  the  proof  is  that  In  the  dty  of 
Louisville  the  appelant  company  has  estab- 
lished what  it  terms  "free  delivery  limits" 
that  is,  a  boundary  in  which  it  delivers  ex- 
press padcagea  in  its  wagtms — but  outside  of 
these  limits  that  it  has  arbitrarily  described 
it  does  not  deliver  packages.  -  In  other  words, 
the  mnnldpal  territory  in  whidi  it  delivers 
packages  In  wagons  Is  not  nearly  as  lai^  as 
the  munldpal  territory  in  whldk  It  does  not 
deliver  them,  although  the  population  within 
the  delivery  limits  is  larger  than  the-  popu- 
lation outside  the  delivery  limits.  This  con- 
ation demonstrates  that  the  use  of  wagons 
Is  not  Indbvensable  in  the  conduct  of  the 
business  of  the  aroellant  omipany.  As  well 
said  by  the  diancellor :  "The  appellant  com- 
pany uses  Its  wsgons  in  sndi  districts  as  it 
denned  it  profitable  to  use  them,  •  •  * 
leaving  txom  one-third  to  one^ialf  of  the 
population  of  LoulsviUe  out  of  its  free  serv- 
ices. This  shows  that  the  wagons  are  a  con- 
venience (mly,  and  not  a  necessity  of  tiie  ex- 
press business.  The  evidence  shows  that  a 
substantial  part  of  Its  business,  either  from 
necessity  or  diolce»  comes  to  It  from  the 
country,  without  the  use  of  wagms.  •  •  • 
The  fact  that  It  uses  wagons  in  a  drcum- 
scribed  and  prescribed  district  which  it  can 
dumge  and  aboUab  at  pleasure  negatives  the 
daim  that  wagtnis  coniMtute  a  necessary  part 
of  ita  busbaeas,  and  that  its  business  could 
not  be  otbwwise  conducted.  It  may  carry  on 
its  buriness  mote  profitably  In  the  closer  and 
thlddy  ptvulated  district  with  wagons,  but 
they  are  no  more  a  part  of  the  huadness  than 
the  half  doien  or  more  delivery  wagons  of 
the  snccestful  retail  grocer  are  a  part  of  the 
grocery  business." 

WtmeCore  the  Jndgmetit  Is  afllrmed. 
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BBASUDY  T.  GOnOD  et  aL 
(Coart  of  Appeals  of  Kentucky.  Doc  2,  1910.) 

1.  FSAVDITLBNT  GONTKTAIfOES  (|  209*)— CON- 
TSTAKCB  TO  WlTB— SCB8I<)UXNT  CBBDIT0B8. 

Where  platntiEri  claim  against  Q.  was  not 
fareated  ODtil  two  rears  after  G.  had  conveyed 
certain  property  to  his  wife,  the  coDveyance 
was  valid  as  to  plaintiff,  thotu^  it  was  subse- 

auently  set  aside  a&to  other  prior  creditors,  un- 
er  Ky.  fit  1 1907  {RasseU's  St  |  2100),  declar- 
iuf  that  althoogh  a  conveyance  be  adjudged 
void  as  to  a  prior  creditor.  It  shall  not  be  deem- 
ed void  88  to  Babseqoeot  creditors  or  pardiasers. 

IBd.  Note.— For  other  cases,  see  Frandulent 
Conveyances,  Cent  Dig.  U  63%  683;  Dec  Dig. 
{  209.»] 

2.  Fbaudulent  GpnTKTAnoBS  (I  815*)— CoK- 
tetarck  bt  hubbamd  to  witb— judqmbht 
-Homestead. 

A  husband  having  conveyed  all  his  land 
to  his  Tife  without  consideration,  certain  prior 
creditors  sued  to  luive  the  conveyance  declared 
fraudulent  whereupon  the  husband  daimed  a 
homestead,  which  was  allowed.  The  convey- 
ance as  to  the  balance  ot  the  land  was  set 
aside  as  fraudulent  as  to  the  debts  of  such 
prior  creditor^  as  &r  as  It  affected  their  In- 
terests.  Held  that  the  conveyance  as  between 
the  husband  and  the  wife  was  not  by  such  Judg- 
ment found  invalid;  and  hence,  on  the  death  of 
the  wife,  creditors  of  the  husband  who  became 
such  after  the  conveyance  to  the  wife  were  not 
entitled  to  have  the  homestead  subjected  to 
their  claims,  oa  the  theory  that  by  the  force  of 
the  judgment  the  homestead  belonged  to  the 
debtor,  and  not  to  the  wife. 

[Ed.  Note.— Foi  other  cases,  see  Fraudulent 
Conveyanctt,  Dec  Dig.  1  816.*] 

Appeal  from  Olrcult  Court,  Grant  County. 

Action  by  C.  H.  Beasiey  against  T.  O. 
Qonge  and  others.  Decree  for  defendanta, 
and  plalntier  appeals-  Affirmed. 

C  H.  Beaal^,  for  eEfwllant  H.  D.  Gray 
and  B.  Jj.  Webb,  for  appellees. 

BARKER,  a  J.  L.  P.  Gouge  In  hia  life- 
time was  the  owner  of  268  acres  of  land  in 
Grant  county,  Ky.  In  1886  be  conveyed  all 
of  his  land  to  hla  wife.  Callsta  Gouge,  with- 
out valuable  consideration  therefor.  In  1888 
certain  of  his  creditors,  whose  debts  were 
created  prior  to  the  conveyance  died  a  suit 
in  tbe  Grant  circnit  court  against  the  gran- 
tor and  hla  wife  for  the  purpose  of  having 
the  conveyance  declared  fraudulent  as  to 
their  debts,  under  the  provisions  of  section 
1907,  Ky.  St.  (Russell's  St.  8  2100).  Pending 
the  litigation,  L  P.  Gouge,  evidently  under 
the  apprehension  that  the  conveyance  would 
be  set  aside  and  the  lands  subjected  to  tbe 
debts  of  hla  creditors,  am^ded  his  answer  and 
claimed  as  against  them  a  homestead  In  the 
lands  conveyed  to  his  wife,  and  prayed  that 
in  case  the  conveyance  should  be  set  aside, 
bis  right  of  homestead  be  upheld  and  land 
of  the  value  of  $1,000  be  allotted  to  him. 
When  the  case  came  on  to  be.  heard,  a  Judg- 
ment was  rendered  holding  the  conveyance 
fraudulent  as  to  the  debts  of  the  plaintiffs 
and  setting  It  aside  as  to  them.  The  claim 
of  homestead  was  also  upheld,  and  tbe  court 


provided  In  the  Jndgmoit  that  tbe  S7  acres  of 
land  involved  in  this  lltlgatl(m  be  set  aside 
as  tbe  homestead  of  L.  P.  Gouge;  After- 
wards It  appears  that  the  land  not  included 
in  tbe  homestead  right  was  sold,  and  tbe 
proceeds  fnlly  paid  oft  the  claims  of  all  tbe 
creditors  whose  debta  existed  prior  to  tbe 
conveyance  involved  in  the  lltlgatl<m.  L.  P. 
Gouge  and  wife  remained  on  the  homestead 
during  the  remainder  of  bis  life,  and,  after 
his  death,  bis  wife  remained  in  poBseaslon 
of  it  until  ber  death.  Mrs.  Gouge-  left  a 
Ifurt  will  and  testamwit,  by  which  she  devised 
all  of  ber  property.  Including  the  S7  acres  in 
Question,  to  her  children,  T.  O.  Gouge  and 
William  li.  Gouge,  who  are  tbe  appellees 
here.  After  the  death  of  Mra.  Gouge,  tbe 
appellant  a  H.  Beasley,  who  is  a  creditor 
of  Lb  P.  Gotige,  instituted  this  acttcxi  to  sub- 
ject tbe  homestead  to  the  payment  of  bis 
daim,  upon  tbe  theory  that,  by  the  terms  of 
the  Judgment  setting  aside  the  conv^ance, 
tbe  homestead  belonged  to  L.  P.  Gouge,  bis 
debtor ;  that  while  bis  widow,  Callsta  Gouge, 
had  a  rl^t  to  the  use  of  the  homestead  dur- 
ing her  life,  at  ber  death  it  was  subject  to 
the  debts  of  her  husband.  Upon  the  trial 
of  tbe  case  the  drcoit  judge  dismissed  the 
petition,  and  from  that  Judgment  G,  H.  Beas- 
I  ley  has  ai)pealed. 

We  are  of  the  opinion  that  the  theory  of 
appellant  cannot  be  uphtid.  His  claim  was 
created  two  years  after  tbe  conveyance  of 
L.  P.  Gouge  to  his  wife,  and  therefore  it 
was  valid  as  to  bis  debt  The  statute  (sec- 
tion 1907,  Ky.  St)  as  to  subseqnoit  creditors 
provides  tiiat,  although  the  conv^ance  be 
adjudged  to  be  void  as  to  a  prior  creditor,  it 
shall  not  be  deemed  to  be  void  as  to  subse- 
quent creditors  or  purctiasws.  It  is  true  It 
Is  recited  in  the  Judgment  setting  aside  the 
conveyance  that  L.  P.  Gouge  was  entitled  to 
a  homestead  in  the  land  as  against  bis  cred- 
itors who  were  suing  him,  but  the  court  did 
not  mean  that,  as  between  Gouge  and  bis 
vrlfe,  the  conveyance  involved  in  the  lltiga* 
tlon  was  Invalid;  nor  did  be  by  bis  judg- 
ment set  that  conveyance  aside  exc^t  In  so 
far  as  It  militated  against  the  Interest  of  the 
creditors  whose  claims  were  created  prior 
tiiereto.  The  language  of  the  Judgment  on 
this  subject  is  as  follows  •  -  •  •  •  And  It 
Is  adjudged  that  said  sale  and  conveyance 
was  voluntary  and  fraudulent  as  to  the  debts 
of  plaintiff  T.  G.  Gouge  and  the  defendants, 
W.  W.  Di(^erson,  executor  of  Marietta  Ken- 
dall, and  Ij.  Cavanangb,  and  tbe  same  Is  In 
so  far  as  it  affects  their  Interest  set  aside 
and  canceled."  L.  P.  Gouge  did  not  adc 
that  his  homestead  right  be  nph^  as 
against  bis  wife,  and  no  such  idea  appears 
in  tbe  record.  All  that  was  prayed  for 
blm  was  that  his  right  of  homestead  be  up- 
held as  against  bis  suing  creditors;  and  this 
prayer  was  granted.  But  it  was  clearly  not 
the  intCTtlon  of  the  court  to  set  aside  the 
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coDT^Dce  any  tnither  tban  tbe  interest  ot 
the  prior  creditors  required.  It  la  true  the 
langnage  of  the  Judgment  In  regard  to  the 
bomestead  was  loose  and  inaccurate.  It  real- 
ly should  have  been  eald  that,  InaBnmch  as 
I»  P.  Gouge  waa  the  owner  of  a  bomestead 
aa  against  tbe  plalntlffB,  the  convejance  was 
good  to  that  extent  But  this  was  what 
tbe  court  meant  by  the  language  actually 
nsed,  and  this  was  all  that  was  justified  by 
eith«*  tiie  law  or  tbe  pladlngs. 

Tbe  coDTeyance  from  L.  P.  Gouge  to  bla 
wife  was  -ralld  as  to  tbe  debt  of  appellant 
Beaaley,  because  it  was  created  subsequent- 
ly to  tbe  conveyance.  The  court  would  not 
mt  his  suit  have  set  the  conveyance  aside; 
and  be  has  no  greater  rights  now  than  he 
woold  have  bed  If  be  bad  Instituted  au  ac- 
tkm  to  impeach  the  TaUdity  of  tbe  convey- 
ance  in  tbe  lifetime  of  L.  P.  Gouge.  L.  P. 
Gouge  could  not  bare  had  the  conv^ance  to 
his  wife  set  aside  in  bis  favor  if  be  had  un- 
dertaken to  do  so,  and  it  will  not  be  presum- 
ed that  the  court  Intended  by  tbe  loose  lan- 
guage used  to  deprive  Mrs.  Gouge  of  a  prop- 
er^ right  in  favor  of  her  husband  without 
affording  ber  an  opportunity  of  defending 
the  case  as  to  blm.  Keeping  In  mind  tbe 
purposes  for  which  tbe  salt  of  1^  P.  Gouge's 
creditors  was  Instituted,  and  the  Issues  rais- 
ed therein,  It  la  clear,  as  said  before,  tliat 
the  court  did  not  intend,  In  favor  of  ber  hus- 
band, to  derive  Mrs.  Gouge  of  any  rights 
acquired  under  the  conveyance.  This  being 
true,  the  conveyance  as  to  blm  was  valid, 
and  bla  subseqnent  creditor  has  no  cause  to 
complain  ot  it,  and  no  right  to  hare  It  let 
aside 

Judgment  afllrmed. 


BITZBB  T.  GOMMONWBIALTH. 
(OoDrt  of  Appeals  ot  Kentucky.  Dec.  6,  1910.) 

1.  GKnasAL  Law  (|  1159*>— Appkai^Vk»* 
Dicrr— Conclusiveness. 

The  sufficiency  of  the  evidence  to  warrant 
a  convictiOD  for  BelllDr  liquor  without  a  license, 
because  faniisbed  only  by  a  policeman,  is  a 
matter  for  the  trial  tiibanal. 

[Bd.  Notb— -ITor  other  cases,  see  Criminal 
law.  Cent.  Dig.  H  S074-^oS;  Dec.  Dig.  I 
11S8:*] 

2.  iNToncATiNO  Liquoia  (i  198*)— Gbihinal 
PBOsKctmoKB  —  OoMFUnf  I  —  Waebaht— 

SUFTICIENCT. 

A  warrant  which  commanded  the  arrest  of 
one  accused  of  selling  intoxicating  liquor  with- 
ont  a  license,  and  gave  the  name  of  the  prose- 
eating  witness,  but  failed  to  specify  the  person 
to  wnom  tbe  sale  was  made,  was  not  for  that 
reason  insufficient,  where  the  prosecution  was 
In  tbe  police  court,  for,  under  Const,  f  143, 
and  Ky.  St  <  2912  (Russell's  SL  {  69S),  poUce 
courts  have  the  same  jurisdiction  as  justices  of 
the  peace,  and  Cr.  Code  Prac.  |  880.  provides 
that  no  written  Inf&nnation,  etc.,  shall  be  nec- 
essary in  Justices  of  tbe  peace  courts,  espedaUy 
where  defendant  &Ued  In  the  trial  In  tbe  police 


court  to  object  to  tiw  Insnffldency  of  the  wan- 

rant 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Lfqnois,  Dec.  Dig.  I  196.*] 

A^wal  fnan  drcnlt  Oourt,  Jcffnson  Comi- 
ty, CkfmtD4l  DlTlaion. 

Peter  Bltser  was  convicted  <tf  aeUliig  lUt 
nor  wlQioat  a  Hcoue.  and  he  appeals.  Af- 
firmed. 

Del  OS  B.  Rogers,  for  an)ellant  Jas. 
Breathitt,  Atty.  G^.,  and  Tom  B.  McGregor, 
Aast  Atty.  Oen.,  for  the  Gonmumwealth. 

NUNN,  3.  Appellant  was  arrested  in  De- 
cember. 1909,  under  tbe  following  warrant: 
"The  Commonwealtb  of  Kentucky.  To  the 
BallUT  of  the  Police  Court  of  Louisville,  or 
Any  Policeman  of  Louisville,  or  the  Sheriff 
or  Any  Constable  of  Jefferson  County,  Greet- 
ing: Whereas,  I  have  this  day  received  In- 
formatloD  on  oath  from  Officer  Brlghtman, 
2nd  Police  EMst,  that  on  the  19th  day  6t 
Dec.,  1909,  In  the  dty  of  Louisville,  Peter 
Bltzer  was  guilty  oC  selling  liquor  without  a 
license,  contrary  to  the  statutes  In  such  case 
made  and  provided,  against  the  peace  and 
dignity  of  the  commonwealth.  You  are  there- 
fore hereby  commanded  forthwith  to  arrest 
the  said  Peter  Bltzer  and  bring  him  before 
the  judge  of  the  police  court  of  Louisville, 
at  the  courtroom  thereof,  in  the  city  hall  to 
answer  said  charge  and  to  be  dealt  with  ac- 
cording to  law,  and  have  then  and  there  this 
writ  TOtness  Harry  C.  Nehan,  Clerk  of 
said.  Court,  this  20th  day  of  Dec.,  1909."  Blt- 
zer was  tried  upon  this  warrant  In  the  police 
court  and  fined  $30,  and  he  appealed  to  the 
circuit  court.  The  case  was  tried  In  tbe  cir- 
cuit court  in  April,  1910,  and  he  was  adjudg- 
ed to  pay  a  fine  of  $100,  and  from  that  Judg- 
ment he  appealed  to  this  court 

He  presents  two  grounds  for  a  reversal: 
First  The  warrant  of  arrest  did  not  specify 
tbe  peraon  to  whom  he  was  alleged  to  have 
BtOd  tbe  llqaor,  so  as  to  enable  him  to  pre- 
pare his  defense  and  that  It  might  be  a  bar 
to  another  prosecution  upon  the  aamecbazge. 
Second.  There  was  not  sufflctait  testimony 
to  anthortee  his  conviction. 

We  will  dispose  of  the  last  qnesthm  first. 
Br^btman.  a  ptrflcemRnt  was  tbe  only  wit- 
ness for  the  comnumwealth.  He  testified 
positively  that  be  entered  appdlanfa  place 
of  business  on  the  day  named  in  tin  warrant 
and  called  for  a  drink  of  liquor ;  that  he  re- 
ceived a  bottle  said  to  contain  whisky;  that 
the  contents  kxAed  like  whiAy;  that  be 
drank  It,  and  it  tasted  like  whteky;  and 
that  he  paid  for  it  and  left  Appelant  tbe 
only  witness  in  Us  behalf,  testified  that  he 
did  not  sell  Brlghtman  whisky  npm  the  oc- 
casion mentioned,  and  that  If  he  reoelTed  a 
drink,  it  was  a  soft  drink.  It  also  appeared 
from  Brl|^tman*s  testimony  that  when  be 
went  to  appellant's  [dace  of  business,  he  did 
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ii9t  have  on  a  pcdlconaa's  mUfomi,  but  waa 
dressed  aa  a  drUian.  The  inference  from 
the  teatlmonr  la  that  he  waa  acting  aa  a  de- 
tective, and  for  that  reason  appellant's  conn- 
ael  daim  that  the  court  waa  not  anthorlaed 
under  the  eridaice  to  0nd  him  gulltj  beyend 
a  reaacmable  doubt  This  waa  a  question 
for  the  detwmlnatlou  of  tbo  court  or  Jury 
trying  the  caae. 

We  are  of  the  opinfon  Urnt  fiie  first  ground 
would  have  been  w^  taken  If  appellant  had 
been  prosecuted  under  an  Indlctinoit  in  the 
circuit  court  In  the  case  of  Wilson  t.  Com- 
monwealth, 14  Bush.  169,  Wilson  waa  Charg- 
ed with  selling  splrltuons  llQuors,  tIe.,  whisky, 
brandy,  and  gin,  in  hia  store  in  Padocah 
without  haidng  obtained  a  Ucoiae  to  so  sell 
such  liquors,  and  In  that  case  tike  court  aaid: 
"The  general  charge  that  a  merdiant  has 
sold  whiBky,  etc,  without  a  license  so  to  do, 
without  stating  to  whom  the  sale  was  made, 
is  too  general,  as  it  does  not  inform  0ie  de- 
fendant with  reasonable  certainty  of  the  of- 
fense charged,  and  the  record  of  conviction 
would  not  be  a  safe  reliance  against  another 
indictment  for  the  same  oCfenae."  in  the 
case  at  bar,  howeTw,  appellant  was  not 
prosecuted  under  an  Indlctmrat.  His  prose- 
cution started  In  police  court  under  the 
warrant  copied  above,  and  written  pleadings 
were  not  required  in  that  court  Section 
880,  Cr.  Code  Prac^  provMes:  "No  writt«i 
information,  nor  pleadings,  shall  be  required 
in  prosecutions  In  Justtcee*  conrto."  Police 
courts  here  the  lume  Jurisdiction  as  Justices* 
courts.  See  section  14S  of  the  Constitution 
and  2012  of  the  Kentu^  Statates  (Busstil'a 
8t  I  695). 

In  the  case  ot  Wade  v.  Commonwealth,  8 
Ky.  Law  4^  which  was  a  jHosecation 
under  a  warrant  from  a  Justice's  court.  Wade 
made  the  same  objection  to  tho  wiirrant  as 
appellant  In  the  case  at  bar.  In  that  case 
the  court  said  no  written  Information  or 
pleadliw  were  required,  and  continued  as 
fellows:  "The  object  is  to  get  the  party  ac* 
cosed  before  the  Justice  when  he  has  violated 
the  law,  and,  when  the  Justice  has  the  Juris- 
diction, no  pleading  la  neceeeary.  In  this 
case  the  Jurisdiction  Is  expressly  conferred 
by  the  statute,  and  the  Justice  before  whom 
the  party  Is  braught  may  iwoceed  at  once  to 
the  Investigation  of  the  diarge,  glvlns^  ta 
course,  tiie  party  before  him  such  time  as 
may  be  necessary  to  prepare  for  trlaL"  There 
Is  notiilng  In  the  record  diowlng  that  at^- 
lant  demurred  to  the  warrant  before  it 
reached  the  drcnlt  court,  or  that  he  moved 
the  court  to  require  the  OHnmonwealth  to 
make  the  warrant  more  definite  and  qtedflc. 
If  he  bad  dime  so,  the  court  dionld  have  ro- 
quired  the  prosecution  to  amend  the  warrant 
by  stating  that  the  Illegal  eale  was  made  to 
Brlghtman,  and  thla  would  have  doubtiess 
been  done  In  the  circuit  court  but  for  the 
fact  that  the  court  knew  that  appelant  was 
then  fully  apprised  of  the  fact  that  Brlgtat- 
Oun  was  the  person  to  whom  the  common- 


wealth dalmed  he  made  flie  Illegal  eale.  Ap< 
pellant  received  full  Infbnnation  of  this  ftct 
upon  the  trial  In  the  police  court  and  entered 
that  trial  wlthont  objections.  In  the  case  of 
Louisville  V.  Wehmhoff,  eta,  116  Ky.  812,  76 
B.  W.  876,  2S  Ey.  LftW  Bep.  095;  Id..  116 
Ky.  81%  79  8.  W.  201,  25  Ky.  Law  Bep.  1924, 
this  court  oonsidered  a  warrant  whidi  was 
Issued  by  tiie  dl?  Judge  of  LoulsvUle,  and 
said:  '*  The  same  technical  strictness  Is  not 
required  in  a  )noceedlng  by  warrant  as  by 
Indictment,  and  wdbuully  a  warrant  tn  the 
form  prescribed  by  Qie  Code  anfflclaitiy  de- 
scribes the  offense:  but  If  made  to  annar  to 
the  satisfaction  of  the  court  that  a  defendant 
cannot  IntelUg^tly  make  defense,  It  should 
be  made  more  spedflCi*  In  Onnmonwealth  t. 
Bobert  Van  Meter  <1L  B.  <9lnion  by  Judge 
Cofer.  decided  In  18T6).  this  court  held  that 
a  warrant  issued  in  a  misdemeanor  case,  not 
requiring  an  Indictment,  could  be  amoided. 
whoi  it  was  not  snfflclently  spedflfv  and  that 
the  amendment  oould  be  made  in  the  circuit 
court  after  ttie  appeal  thera,  InasmnA  as  it 
would  not  have  changed  the  prosecnttoo." 
That  case  was  reversed  because  appellants 
could  not  get  infannation  from  the  warrant 
under  which  section  of  the  ordinance  they 
were  prosecuted.  But  In  the  case  at  bar  that 
defect  does  not  exist,  because  appdlant  must 
have  known  that  he  was  being  prosecuted 
under  the  stetuto  for  stfllng  whisky  witiiont 
Ucraise. 

For  these  reaaou,  the  Judgment  of  ttio  low>> 
er  court  la  sfflrmefl. 


BITZBEt  T.  OOMHONWBAI/TH. 
(Oourt  (tf  Appeals  of  Kentncky.   Dec.  6,  lOlOO 

Appeal  from  Orcalt  Coart,  Jefferson  County, 
Criminal  DiTlaioo. 

Peter  Bitser  was  convicted  of  seUlna  liquor 
without  a  license,  and  he  appeals.  Affirmed. 

Delos  B.  Rogen,  for  appellant.  Jas.  Breath- 
itt, Atty.  Oen.,  and  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  for  the  Cnnmonwealth. 

NUNN,  J.  The  exact  aaestlons  involved  on 
this  appeal  have  been  this  day  dedded  in  a 
case  styled  the  same  as  this  one,  the  opinion  in 
which  is  this  day  ddlvend  (182  8.  W.  179).  and 
for  the  reasons  therein  stated  this  cue  u  a^ 
finned. 


BITZEB  v.  OCWMONWSAI/m. 
(Court  of  Appeals  of  Kentucky.  Dec  S,  1910.) 

Appeal  bom  Circoit  Courts  Jefferson  C!oant7t 
Criminal  Divislw. 

Peter  BItaer  was  convicted  of  sellins  Uquw 
wlthont  a  license,  and  he  appeals.  Affirmed. 

Delos  B.  Rogets,  tor  appellant  Jaa,  Breath- 
itt At^.  Cen^  and  Tom  B.  McOrego^  Asst 
Atty.  Qen.,  for  the  Ccuamoawealth. 

NUMN,  J.  Hie  questions  Involved  on  tiila 
appeal  have  been  decided  In  an  tmlnion  rendered 
in  a  case  styled  the  same  aa  the  above,  and 
which  opinion  is  this  day  delivered  (182  S. 
W.  179).  For  the  reasons  sUted  In  that  opin- 
ion, the  Judgment  in  this  case  Is  affirmed 
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DOTSON  T.  HUBBITT; 
<Coart  of  Appeals  of  Kentucky.   Dec.  7.  1910.) 

1.  Cmnsr  (§  11*)  — Effioran:.  xr  Paxb-i- 

KlTOWLEDOB  or  FACTS. 

Where  a  husband  did  not  know  that  he  had 
anj  right  by  cnrteay  in  landa  Bold  by  his  chil- 
dren after  his  wife's  death  but  believed  that 
they  owned  the  land  and  was  not  present  at  the 
■ale,  be  was  not  estopped  from  afterwards  as- 
sertinK  his  rights  by  cnrteay  against  the  pur- 
chaser. 

[Ed.  Note.— Fox  other  cases,  see  Curtesy,  Dec. 
Dig.  i  ll.»] 

2.  Vendob  and  Pctbohabeb  (I  230*)— Bona 
Fide  PmcHAsn—NoTuns. 

The  master  commissioner's  deed  to  land  be- 
longing to  plaintiff's  wife  and  sold  to  satisfy  a 
parcfaase-money  lien  did  not  except  any  part  of 
the  tract,  bat  referred  to  the  records  for  greater 
eeitain^,  bat  tlw  connolasioner's  report  of  the 
sale  recited  that  the  part  sold  was  i8  acres  off 
the  west  side,  and  the  commissioner  was  or- 
dered to  coDTey  to  the  purchaser  and  the  rec- 
ord in  the  proceedings  showed  the  property  sold 
was  thirteen  acres  off  the  west  side  of  the  tract 
described,  which  tract  included  89  acres.  Civ. 
Code  Prac.  |  395,  requires  the  deed  of  such  com- 
missioner to  refer  to  the  Judgment,  orders,  and 
proceedings  authorizing  the  conveyance.  Held, 
that  the  recitals  in  the  commissioner's  deed  put 
a  subsequent  irarcliaser  upon  notice  that  only  13 
acres  of  the  tract  were  directed  to  be  conveyed, 
■o  that  he  was  not  an  Innocent  purchaser  with- 
out notice,  as  to  the  rtmalnlng  26  acres,  nor  was 
one  who  parcfaased  from  him,  eQ>ecialIy  where 
he  was  plaintiff  In  the  suit  in  which  the  land 
was  sold,  and  had  actual  notice  that  the  com- 
iniBrioner*B  deed  did  not  convey  the  whole  89 
acres. 

[Ed.  Kote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  S0Bri512;  Dec;  Dig.  S 
230.*I 

8.  JcDiciAi.  Sai^s  (I  ^*)— Caveat  Euptob. 

The  rule  caveat  emptor  applies  to  judicial 
Bales  of  ftal^. 

[Ed.  Motb— For  other  cases,  see  Jadldal 
Salea,  Cent  Dig.  H  100-103;  Dec.  Dig.  I  S2.*] 

4.  EjEcnmrr  (|  98*)— SumonnoT  av  Bvi- 

DENCB— VaLDB  or  BERTAL. 

In  a  suit  to  recover  [xtssesslon  of  a  tract 
under  a  claim  by  curtesy,  evidence  held  to  sus- 
tain a  finding  that  the  rental  raloe  ot  the  land 
soed  ff»r,  was  as  dalmed  far  defendant. 

[Ed.  Note.— For  other  eases,  see  Ejectment, 
Dee.  Dig.  I  98.*] 

Appeal  tnm  ClrcDlt  Court,  Logan  Cotmty. 

Action  fay  Simon  Dotaon  against  0.  W. 
Merritt  From  a  Jadgmeat  In  port  for  plain- 
tlfl,  he  appeals,  and  defmdant  takes  a  cross- 
ag^Msl.  Affirmed  on  crosMppeal,  and  re- 
Tersed  and  remanded  for  Judgment  as  Indi- 
cated on  principal  api>eal. 

S.  B.  Crewdaon  and  3.  W.  Linton,  for  ap- 
peUaut    Browder  A  Browder,  for  appellee. 

OVBAB,  J.  Awellant  Sim<m  Dotaon  was 
married,  and  had  begot  living  children  of  his 
wife  prior  to  1894.  She  BObBequently  died* 
the  owner  of  a  small  farm  of  ^  acres  In  Lo- 
gan county.  The  husband  was  then  an  aged 
man,  inflrm  in  sight  and  hearing,  and  was  11- 
literate  He  and  some  of  his  sons  continued 
to  reside  on  the  home  place.  His  wife  owed 
a  note  at  tux  death,  which  was  a  purchase- 
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money  Hen  on  the  place.  The  note  was  ow- 
ing to  a  dttsen  of  Toinessee  who  had  died 
Intestate.  Ancillary  administration  i^on  his 
estate  was  granted  in  Kentucky,  In  the  Lo- ' 
gon  county  court,  it  b^g  committed  to  the 
public  administrator,  appellee  O.  W.  Mer^ 
ritt  Bait  was  brought  In  his  name  against 
appellant  as  tenant  by  the  curtesy  and  the 
heirs  at  law  of  appellant's  deceased  wife,  to 
subject  the  38-acre  farm  to  the  payment  of 
the  purchase-money  note.  The  case  proceed- 
ed to  a  Judgment  of  sale^  The  commissioner 
reported  a  sale  of  the  whole  tract  to  J.  T. 
Dotson,  a  son  of  appellant  The  sale  was 
set  aside  by  the  court  upon  exceptions,  and 
a  resale  ordered.  At  the  last  sale  J.  T.  Dot- 
son  again  became  the  purdiiaser,  but  only  of 
"thirteen  acres  off  the  west  side  of  the 
tract,"  at  the  amount  of  the  Judgment  debt 
and  costs.  That  sale  was  confirmed,  and  the 
commissioner  directed  to  convey  the  land 
sold.  J.  T.  Dotson  was  then  living  with  his 
father,  or  rather  Simon  Dotson  was  living 
with  his  son  J.  T.  The  old  man  was  too  In- 
firm to  work,  and  had  turned  over  the  place 
to  his  children  to  manage.  J.  T.  Dotson  ne- 
gotiated a  sale  of  the  whole  farm  to  J.  D. 
Taylor  for  $700.  $200  cash,  balance  on  time, 
secured  by  notes.  He  told  Taylor  of  the 
state  of  the  title,  and  agreed  to  have  the  oth- 
er heirs  Join  in  a  deed  of  conveyance.  But 
when  he  and  Taylor  went  to  look  up  the  mat- 
ter they  found  that  the  commissioner  had 
apparently  conveyed  the  entire  39  acres  to 
J.  T.  Dotson.  The  latter  then  proposed  to 
execute  bis  personal  conveyance  to  Taylor 
for  the  place,  which  was  accepted.  Taylor's 
notes  were  sold  and  assigned  by  J.  T.  Dot- 
son  to  appellee.  The  Dotsons  moved  off  the 
place  and  gave  Taylor  possession.  Taylor 
shortly  learned  that  his  omveyance  did  not 
give  him  the  title  to  the  89  acres.  He  re- 
fused to  pay  the  purchase-money  notes  when 
due.  Appellee  sued  Taylor  to  enforce  the 
lien  on  the  land.  Judgment  went  by  default. 
The  land  was  sold  under  the  decree.  Appel- 
lee  became  the  pnrcbaser  at  the  sale,  and 
was  put  in  possession.  Before  the  last  sale, 
in  fact  before  h^  filed  bis  suit,  appellee 
learned  tliat  the  deed  to  J;  T.  Dotson  was 
executed  In  mistake  as  to  26  acres  of  the 
land,  whldi  included  the  dwelling.  He  en- 
deavored to  get  the  other  heirs  to  execute 
conveyance  to  him,  but  they  refused.  Ue 
nevertheless  held  possraslon,  renting  out  the 
land  for  about  five  years.  Appellant  having 
lately  learned  that  he  had  the  right  of  pos- 
session of  thB  26  acres  as  tenant  by  the  cur- 
tesy, brought  this  suit  against  appellee  to 
recover  that  part  of  the  land,  and  the  rents 
for  the  .preceding  five  years,  alleged  to  be 
reasonably  960  a  year.  In  his  answer,  ap- 
pellee set  np  a  counterclaim.  He  alleged 
tliat  he  had  received  as  rents  for  the  whole 
place  for  fire  years  $82S,  and  that  he  had 
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paid  ont  In  tazn  and  for  feDdng  on  the  land ' 
mied  for  the  sum  of  $34JS0.  He  jdeaded  alao 
an  estoppel  against  appellant,  In  this,  tbat  be 
bad  stood  by  and  knowli^ly  snffered  his  son 
to  sell  and  convey  the  land  to  l^ylor,  wbo 
was  an  innocent  purchaser,  as  well  as  that 
he  was  bound  by  the  record  of  the  old  suit 
The  circuit  court  adjudged  appellant  enUUed 
to  recover  possession  of  the  26  acres,  but 
added:  "It  Is  further  adjudged  that  plain- 
tiff's dalms  for  rents  set  ont  In  his  petition, 
be,  and  the  same  are  hereby,  dismissed,  it 
appearing  that  said  rental  value  would  not 
exceed  the  amounts  defendant  has  been  com- 
pelled to  expend  on  said  real  estate  while  so  1 
In  his  possession,  In  the  way  of  taxes.  Im- 
provements, repairs  and  services  in  looking 
after  and  renting  said  property."  From  the 
latter  part  of  the  Judgment,  the  part  Just 
quoted,  Simon  Dotson  has  prosecuted  this 
appeal.  Appellee  prosecutes  a  cross-appeal 
from  BO  much  of  the  Judgment  as  decreed  ap- 
pellant to  recover  the  land.  The  cross-ap- 
peal must  be  first  decided,  as  upon  appel- 
lant's right  to  recover  the  land  depends  his 
right  in  any  event  to  the  rents. 

There  Is  a  failure  of  proof  to  sustain  the 
plea  of  estoppel  In  pais.  Appellant  was  not 
only  Ignorant  of  his  rights,  believing  that 
his  children  owned  the  land  after  their  moth- 
er's death,  but  did  not  know  that  he  was 
entitled  to  it  for  any  length  of  time;  nor 
was  he  present  or  consulted  when  J.  T.  Dot- 
son  sold  to  Taylor.  He  Is  not  estopped  by 
the  record.  True,  the  commissioner's  deed, 
describing  the  boundary  conveyed,  did  not 
except  from  it  any  part,  nor  did  It  follow 
the  commissioner's  report  of  the  sale  by  re- 
citing, after  the  particular  description  of 
the  tract,  that  the  part  sold  was  "thirteen 
acres  off  the  west  side."  However,  the  deed 
did  contain  this  clause:  "But  for  greater 
certainty  the  records  and  proceedings  In  said 
case  are  referred  to."  The  order  of  court 
directing  the  deed  was  in  this  language: 
"Ordered  that  the  master  commissioner  make 
conveyance  to  the  purchaser  of  the  property 
sold  under  the  judgment  herein." 

The  property  sold,  as  has  been  stated,  was 
13  acres  off  the  west  side  of  the  tract  de- 
scribed by  its  boundaries.  The  record  so  dis- 
closed. The  Code  requires  (section  S95,  Glv. 
Code  Prac):  "The  deed  of  the  commissioner 
Shall  refer  to  the  Judgment,  orders  and  pro- 
ceedings, authorizing  the  conveyance,  so 
that  the  same  may  be  readily  found."  The 
purpose  was  to  enable  a  purchaser,  as  well 
as  officers  of  the  court  In  conveying,  to  Iden- 
tify the  property  conveyed  as  that  sold,  and 
to  acquaint  purchasers  with  such  essential 
facts  as  might  affect  the  title.  The  rule  ca- 
veat emptor  applies  to  Judicial  sales  of  real 
estate.  Williams  v.  Glenn,  87  Ky.  87,  7  8. 
W.  610.  9  Ky.  Law  Rep.  Ml,  12  Am.  St  Rep. 
461.  Thm  any  subsequent  purdiaser  wasj 
given  sQCh  notice  by  redtala  in  this  deed  lo  i 


'  his  chain  of  title,  whidi  being  pursued  wlUi 
ordinary  diligence,  would  have  disclosed  the 
true  quantity  of  land  sold,  and  directed  to  be 
conveyed,  as  well  as  actually  conveyed  by 
the  commissioner's  deed.  Taylor  was  not 
therefore  an  Innocent  purchaser  without  no- 
tice as  to  the  26  acres.  Nor  was  appellee. 
The  latter  stands  In  even  a  worse  attitude 
as  respects  notice.  He  was  the  plaintiff  in 
the  suit  in  which  the  land  was  sold.  He  al- 
so had  actual  notice  of  the  Infirmity  of  the 
deed  before  be  bought  the  land.  The  Judg- 
ment Is  correct  on  tills  branch  of  the  case. 

The  evidence  was  conflicting  as  to  the 
1  rental  value  of  the  land,  and  It  may  be  that 
the  weight  of  the  evidence  puts  It  at  much 
less  than  the  sum  sued  for.  Still,  appellee 
admitted  having  received  $325  as  rents  for 
the  whole  place  for  the  five  years  in  ques- 
tion. And  there  were  several  witnesses  who 
testified  that  that  was  its  rental  value.  The 
fact  that  appellee  actually  rented  it  out  for 
that  sum,  running  through  five  years,  strong- 
ly supports  the  opinion  of  those  witnesses 
who  testified  that  it  was  worth  $65  a  year. 
Some  said  the  IS  acres — indisputably  appel- 
lee's land — was  better  than  the  remainder, 
but  they  added  that  the  use  of  the  house 
would  equallM  the  two  bodies  In  their  aver- 
age rental  ralua  Appellant  was  then  en- 
titled to  two-thirds  of  f325,  or  $216.66,  and 
should  have  Interest  from  the  filing  of  his 
suit  From  this  should  be  deducted  $34.50 
for  taxes  and  fencing.  There  was  not  evi- 
dence of  other  improv^oents  or  repairs,  nor 
was  there  evidence  of  the  value  of  appellee's 
services  in  rating  out  the  land.  He  rented 
It  all  together,  in  one  tract,  and  donbtlesa 
got  an  advantage  from  having  an  opportuni- 
ty to  Include  it  all  in  one  lease,  as  the  13 
acres  might  not  have  rented  so  easily  alone. 
At  least  appellee  was  put  to  no  extra  trouble 
or  expense  In  renting  out  the  26  acres.  Noth- 
ing should  have  been  allowed  him  on  that 
score  in  the  state  of  the  record  before  us. 

Wherefore  the  Judgment  is  reversed  on 
the  principal  appeal,  but  Is  affirmed  on  the 
cross-appeal,  and  is  remanded  for  Judgment 
in  conformity  herewith. 


TRUSTEES    OF    EDDTVIIiLE  GRADED 
COMMON  SCHOOLS  v.  BOARD  OF  ED- 
UCATION   OF     KUTTAWA  COMMON 
SCHOOL  DIST.  NO.  29. 
(Ooart  of  Appeals  of  Kentucky.    Dec.  7,  1910.) 

1.  ScHOOi^  AND  School  Distbicts  d  82*)— 
Chanob  or  BouNDABiBS  —  Line  of  Bah.- 

BOAD. 

By  Act  March  31,  1886  (Priv.  Acts  18S5- 
86,  c.  492),  the  boundary  line  between  two 
Bchool  districts  was  cfaaoEea  in  order  to  transfer 
two  farms  from  one  of  toe  districts  to  the  oth- 
er, and  the  line  of  a  railroad  was  made  a  hoond- 
ary  line  of  the  districts  upon  the  soath.  Heldt 
I  that  the  part  of  the  act  relating  to  the  two 
I  funs  was  to  be  read  in  connection  with  the 
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proTidoii  that  the  railroad  shoald  be  the  line 
on  the  south,  and  that  the  line  of  tide  railroad 
was  a  part  of  the  boundai?  Una  between  the 
two  dtamcta,  althonkh  the  purpow  of  the  act 
was  tiiexeby  pertly  defeated. 

[Ed.  Note.— For  other  caiee,  lee  Schooli  and 
School  Districts,  Dee.  Diff.  |  32.*] 

2.  SOHOOU  AlfD  SCHOOI.  DI8TBICT8  3  30*)— 
Exmra  AMD  BODKDABIB»— IdJTI.  Or  RUL- 
BOAD. 

When  the  Act  of  March  &1,  1886  (VAy. 
Acts  1885-8^  a  4^,  malces  a  railroad  the 
boundary  line  between  two  school  diBtricta,  the 
line  referred  to  Is  not  the  rig^t  of  way,  bat  the 
railroad  Itself  and  the  bonndair  line  between 
the  two  distxicta  ia  the  center  Ime  of  the  rail- 
road. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  |  30.*] 

a.  SxATuns  (S  176*)— OoHBrBnonOH— CoK- 

SniTOnOH  BT  GOOBT. 

The  constmcttoD  of  a  statnte  is  for  the 
court,  and  where  the  language  is  not  ambignous 
any  resort  to  its  construction  by  others  is  im- 
proper. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
OenL  Dig.  I  255;  Dec.  Dig.  {  176.*] 

4.  ScHOou  AND  School  DiyrEicra  (8  116*)— 

AcnON    AOAUTBT    DiBIUOT  — •  DBLAT  IN 

BEiiTGiiTa  AcnoH. 

The  delay  of  the  trustees  ot  a  adiool  dis- 
trict in  asserting  their  rights  against  another 
school  district  resnlta  la  no  disabill^  to  bring  an 
action,  aave  in  m  far  aa  the  statute  ot  limita- 
tions has  run. 

na.  NotCk— Foe  Mher  cases,  see  Sdiocda  and 
Sdiool  Districts,  Dec.  Dig.  {  116.*] 

Appeal  from  Oircult  Court,  I^on  County. 

Action  by  the  Board  of  Education  of 
Knttawa  Common  School  District  No.  29 
against  the  Tmstees  of  Eddyrllle  Qraded 
Common  Sdiools.  Judgment  for  the  plain- 
tiff, and  the  defendant  appeals.  Bereraed 
and  remanded. 

See,  also,  127  S.  W.  767. 

Newton  W.  Utiey  and  Greene,  Van  Wlnble 
A  Schoolfleld.  for  appeUant  MUler  &  MU- 
let,  Jna  L.  Smith,  and  B.'  H.  James,  for  ap- 
pellee. 

HOBSON.  J.  The  Board  of  Education  of 
Knttawa  Common  School  District  (No.  20) 
bronght  this  suit  against  the  trustees  of  the 
Eddyrllle  Oraded  District  (No.  St  charging 
that  the  taxes  paid  by  the  Illinois  Central 
Bollroad  Company  which  should  have  gone 
to  the  Knttawa  district  had  been  received 
by  the  Eddyrllle  district  The  circuit  court 
sustained  a  demurrer  to  the  petition,  and 
tUsmlsafld  It  From  this  judgment  an  appeal 
■was  prosecuted  to  this  court,  where  the  Judg- 
ment was  rerersed,  the  mandate  directing 
the  circuit  court  on  final  hearing  to  ascertain 
and  determine  what  Is  the  bonndai7  between 
the  two  sdiool  districts,  and  to  ascertain 
what  amount  of  money,  if  any,  bad  been  re- 
ceived by  the  Eddyvllle  district  from  the 
railroad  tax  to  which  the  Kuttawa  district 
was  entitled,  and  to  enter  a  judgment  against 
the  Eddyvllle  district  for  the  amount  See 
Board  of  Education  of  Kuttawa  v.  Trustees 


of  EddyrUle  Graded  School  District,  90  8. 
W.  OOB,  30  E:y.  Law  Rep.  839.  On  the  re- 
turn of  the  case  to  the  circuit  court,  an  an- 
swer was  filed ;  proof  was  taken,  and  on  final 
hearing  the  circuit  court  entered  a  judgment 
defining  the  boundaries  of  the  two  districts, 
and  fixing  the  amount  to  be  paid  by  the  Ed- 
dyrllle district  to  the  Kuttawa  district  The 
E>]dyrllle  district  appeals.  The  Eddyvllle 
district  was  created  by  an  act  approved 
March  5,  1872  (Prlv.  Aeto  1871-72,  c.  414), 
by  which  the  boundary  of  the  district  was 
fixed  as  follows :  "Tbe  common  school  men- 
tioned In  this  act  shall  embrace  the  town  of 
Eddyvllle,  and  all  the  territory  on  the  north 
side  of  the  Cumberland  river  within  one 
and  one-half  (1%)  miles  of  the  said  town, 
find  the  territory  on  the  south  side  of  said 
river  in  three-fourths  (%)  of  a  mile  of  said 
town,  also  including  B.  C.  Ballard."  The 
boundary  of  the  Kuttawa  district  was  fixed 
by  an  act  of  the  Gmeral  Assembly  approved 
March  31,  1886  (Prlv.  Acts  18S5-66,  c  499, 
as  follows :  "That  the  boundary  of  common 
school  district  #29,  In  Lyon  county  be,  and 
the  same  is  hereby,  so  changed  as  to  include 
within  said  district  the  farms  of  Willis  B. 
Machen  and  William  B.  Jonea,  and  hereafter 
Lick  Creek  ehall  be  the  line  between  said 
district  #29  and  common  school  district 
#8,  from  the  bridge  near  the  railroad  depot 
up  to  the  Jones  farm,  and  the  Chesapeake 
and  Ohio  Railroad  shall  be  the  line  of  said 
districts  on  tbe  south." 

Prerlous  to  the  act  of  1880,  the  Machen 
farm  and  the  Jones  farm  were  both  in  tbe 
EddyvlUe  district,  which  also  Included  the 
land  along  Lick  creek  and  for  some  dis- 
tance beyond  It  The  plain  purpose  of  the 
act  was  to  add  to  tbe  Kuttawa  district  tbe 
Machen  farm  and  the  Jones  farm.  Lick 
creek  Is  the  line  between  tbe  two  districts 
from  the  bridge  near  tbe  railroad  depot  up 
to  tbe  Jones  farm,  and  from  this  point  the 
Jlnes  ot  the  Jones  farm  are  the  lines  of  the 
district  These  provisions  fix  that  end  of 
the  line  between  the  two  districts,  Tbe  oth- 
er end  of  the  line  between  the  two  districts 
Is  fixed  by  these  words:  "The  Chesapeake  & 
Ohio  railroad  shall  be  the  line  of  said  dis- 
tricts on  the  south."  In  other  words,  tbe 
railroad  Is  the  line  between  the  two  districts 
from  Lick  cre^  to  Knob  creek.  The  pre- 
vious part  of  the  act  adding  the  farms  of 
Machen  and  Joutx  to  the  Kuttawa  district 
is  to  be  read  in  connection  with  the  provision 
that  the  railroad  shall  be  the  line  on  tbe 
south,  and  Lick  creek  and  the  boundary  of 
the  Jones  farm  the  line  there.  It  is  insisted 
for  appellant  that  tbe  whole  of  the  railroad 
remains  In  tbe  Eddyvllle  district  on  the 
ground  that  repeal  by  Implication  Is  not  fa- 
vored, and  that  as  the  railroad  was  In  the 
Eddyvllle  district  before.  It  should  be  held 
to  remain  there  unless  a  clear  Intention  is 
shown  to  transfer  part  of  It  to  tbe  other 
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dlBtrlct  In  suKtort  of  this  view  we  are 
referred  to  the  case  of  Condi  t.  Texas  Pac. 
R.  B.  Co.,  98  Tex.  464,  90  B.  W.  880,  In 
wbldi  it  was  held  that  tbe  right  of  way  of  a 
raUioad  company  is  not  a  public  highway 
like  a  public  road  or  a  street,  and  that  a 
deed  hounded  by  it  does  not  ran  to  the  oen 
ter  of  the  right  of  way.  Bnt  the  act  In  qnea- 
tlon  does  not  rtfer  to  the  right  of  way.  Its 
language  is  that  the  railroad  shall  be  the 
line  of  the  two  districts.  It  refers  not  to 
the  right  of  way,  bnt  to  the  railroad  Itself. 
The  railroad  Is  the  lln&  The  railroad  Is 
no  more  In  one  district  than  the  other  ac- 
cording to  the  act  It  is  the  line  between 
the  two.  The  railroad  being  the  boundary 
of  the  districts,  as  In  the  case  of  a  fence, 
stream  or  other  lite  object,  the  line  between 
the  districts  must  be  the  coiter  line  of  the 
railroad;  that  is,  one-half  of  the  railroad  lies 
In  one  district  and  «ie-half  in  the  other. 

It  Is  Insisted  tm  appellant  that  as  the 
Eddyrille  district  has  for  a  nnmber  of  years 
coUected  and  used  the  railroad  tax  without 
objectbm  on  the  part  of  tbe  Euttami  dis- 
trict, the  court  should  follow  the  contempo- 
raneous construction  of  the  statute  by  the 
parties.  But  the  construction  of  the  statute 
Is  for  the  court,  and  where  the  language  is 
not  ambiguous,  a  raK>rt  to  Ito  cmstructlon 
by  others  Is  improper.  In  86  Cya  1189^  the 
rule  Is  thus  w^  steted :  *X)n  the  principle 
of  contemporaneous  expoeltion,  common 
usage  and  practice  imder  the  statute,  or  a 
course  of  ccmduct  indicating  a  particular  un- 
derstanding of  It,  will  froQuenUy  be  of  great 
value  In  determining  Its  real  meaning,  es- 
pecially where  sndb  usage  has  been  acquiesc- 
ed In  by  all  the  parties  conc«ned,  and  has 
extended  over  a  long  polod  of  tlma  Bat 
no  matter  bow  long  the  usage  has  been  es- 
tablished, or  how  general  the  acquiescence 
in  the  customary  constracdon,  it  will  not  be 
permitted  to  vary  or  to  defeat  tbe  real  in- 
tention of  the  Lc^slatare  as  caressed  In 
the  Btetuto  and  interpreted  by  the  court" 
Nothing  more  appears  than  the  failure  of 
tbe  trustees  of  the  Kutt&wa  district  for  some 
years  to  assert  their  right  By  this  the  dis- 
trict lost  Its  claim  so  far  as  It  is  barred  by 
llmitetlon,  but  the  mere  nonaction  of  the 
trustees  will  not  be  given  any  greater  effect. 
School  trustees  are  not  ordinarily  learned  in 
the  law  or  acquainted  with  the  rules  for  the 
construction  of  statutes,  and  thdr  mere  non- ; 
action  should  not  prejudice  the  district  by 
working  a  change  in  Ite  boundary. 

The  circuit  court  properly  h^  that  so 
much  of  the  railroad  as  Is  In  the  Jones  farm 
is  in  the  Kuttawa  district  ucluslTely,  and 
that  so  much  of  the  railroad  as  lies  between 
the  Jones  farm  and  Uck  creek  is  in  tbe  Ed- 
dyrille district  ezcluslTely.  He  also  proper- 
ly held  that  the  railroad  Is  the  line  between 
the  t^To  districts  on  the  south;  but  be  erred 
In  hoidlng  that  any  part  of  the  railroad  be- 


tween the  Lick  creek  and  Knob  ere^  is 
excluslTely.  In  the  Kuttawa  district  Bj  tbe 
act  the  railroad  is  the  line  between  tore  dl»- 
tricts  from  one  cnA  to  the  other.  But  that 
the  Eddyrille  school  may  not  maBet  by  rea- 
son of  the  mistake  that  has  been  made  by 
the  trustees,  the  amount  now  due  will,  if 
they  so  desire,  be  ordered  paid  in  equal  In- 
stallmentB,  due  In  one,  two,  and  three  years 
with  interest 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  abore  Indicated. 


LOmSVIIXB  A  N.  R.  CO.  r.  COT  OP 
IX>UISVIU^E. 

(Oonrt  of  Appeals  of  Eeatncky.  Dec  8,  X910.> 

1.  iNJUNcnoK  (I  86*)-^tncaDT  at  Law. 

If  an  oidinance  requiring  the  extension  of  a 
street  acroes  a  railroad  s  tracks  Is  unreasonable 
and  roid,  the  railroad  has  an  adequate  remedy 
at  law.  and  injonction  will  not  lie  to  restrain 
the  city  from  so  extending  the  street 

[EJd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Vlg,  H  166.  168;  DecTblK.  |  86.*] 

2.  JuDOHSNT  (I  918*)  —  Bas  AojtroicATA  — 
Plbadiho. 

Hie  matter  of  res  adjudicate  can  only  be 
piesentcd  to  tiie  court  by  pleading. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Gent  Dig.  {  1787;  Dec  Dlgij  948.*] 

3.  MimiCIPAI.  COBPORATZOITS  111*)— OUII- 
HAKCES— VAIIDITT. 

When  the  Legislature  confers  on  a  munici- 
pal corporation  power  to  pikss  ordinances  of  a 
defined  cliaracter  and  sudi  power  does  not 
contravene  the  Constitution,  an  ordinance  pass* 
ed  pursnant  thereto  cannot  be  Imjieached  as  in- 
ralid  because  It  would  be  nnreaaoiiaUe  If  passed 
under  the  incidental  power  of  the  cotporation 
or  nnder  a  grant  of  power  general  in  Its  nature, 
though,  where  the  mode  of  exercising  the  power 
is  not  prescribed,  an  ordinance  passed  pursuant 
thereto  must  be  reasonable. 

[Sd.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Cteit  Dig.  1  247;  De&  | 
111.*] 

4.  IhnnENT  DouAin  (S  65*)— Municifai,  Coa- 
FOBATiONS— Statutes— Co  HSTsncnoK. 

Ky.  St  i  2831  (RuaseH's  St  1  625),  relat- 
ing to  tiie  mode  of  condemning  land  for  paifc 
purposes,  and  declaring  that  It  shall  be  the  same 
as  in  proceedings  to  condrain  land  for  street 
purposes,  is  as  undlng  on  the  city  council  as  if 
the  mode  were  prescribed  in  the  section  Itself. 

{Ed.  Note.— For  other  esses,  see  Dih 
main,  Dec.  Dig.  |  6Bw*] 

6.  MuniciFAi.  GoBPoxA'noHa  (M  63*)— Qbdz- 

HAKOES— VaUMTT. 

It  is  only  in  extreme  cases  that  the  courts 
will  declare  a  municipal  ordinance  passed  par- 
snant  to  express  leralative  authority  voia  oo 
tbe  ground  that  it  is  nureasonaUe,  azbitraiy, 
and  oppresrire. 

[Ed.  Note.—For  other  esses,  see  Municipal 
CorporaUons,  Cent  H  IBS^  1876^  ISf^i 
Dec  Dig.  I  63.*] 

6.  MuniOIPAL  COBPOBATIOHS  (|  278*)— OlDl- 

NAKCBS— RKASONABLBHESa. 

An  ordinance  requiring  the  extension  of  a 
street  across  railroad  tracks  to  connect  with  an- 
other street  about  19  feet  from  and  about  three 
feet  higlier  than  the  tracks,  was  not  unreason- 
able as  increasing  tbe  probability  of  accidents 
through  vehicles  being  stalled  on  the  grade  and 
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baeUnK  onto  the  tracks,  or  tfarongh  tbe  inablUty 
of  driven  to  check  rebidei  descendinir  tbe  slope. 

[£>L  Note. — For  other  cases,  see  Municipa.! 
Corporations,  Gent.  Dig.  |$  734-738,  744 ;  Dec. 

Appeal  from  Olrcnlt  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  for  injunction  bj  the  Louisville  ft 
NashTille  Railroad  Company  against  tbe  City 
ot  liOnloTlUe.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

8ee^  alBo,  122  &  W.  848l 

Helm  Bmce,  for  appellant  Clayton  B. 
Blakey  and  Ekner  0.  Underwood,  for  apprt- 
lee. 

NITNN,  J.  Tba  LoabTine  *  NashvUle 
Ballroad  in  tbe  eastern  part  of  tbe  dty  ct 
liODlsville  rmu  east  and  west,  and  there  Is 
en  ttie  north  sldB  tiwreof  a  street  60  feet 
wide  running  north  and  south,  called  "Rob* 
erta  Avenne,**  frtdeb.  If  extended,  would 
crooa  tbe  raUroad  tracks  at  rlg^t  angles. 
The  council  of  Lonlsrllle,  at  the  regtiest 
ot  the  board  of  public  works,  In  October, 
1907,  passed  an  ordinance  flzlng  the  grade 
of  the  avenue,  directing  that  It  be  extended 
across  tbe  railroad  tracks  and  connected  with 
Frankfort  avenue  which  la  on  the  south  side 
of  and  parallel  witb  the  railroad  tracks. 
Frankfort  avenue  la  about  8  feet  bltfier 
than  the  xallroad  tra&a  and  near  19  feet 
thereftwn.  In  November,  1907,  tbe  dty  In* 
■tttuted  proceedings  to  condemn  appellant's 
property  for  the  purpose  stated.  Appellant 
defended  and  endeavored  to  prevent  the 
street  crossing  Its  tnskB  at  that  point  One 
of  Its  oblectlDns  was  that  tbe  grade  from 
Frankfort  avenue  to  its  tracka  was  snch  as 
to  render  it  impracticable  and  dangerous  to 
it  and  the  pnUlc  to  ban  a  street  crossing  at 
that  point  ^nie  case  was  tried  In  tbe  lower 
court  and  annaled  1^  the  railroad  company 
to  this  cour^  where  tbe  judgment  of  the 
lower  court  was  reversed  on  account  ctf  an 
error  In  the  Instractlon  on  (he  measure  of 
dauagea.  L.  ft  N.  B.  B.  Go.  v.  City  of  Louls- 
Tille,  131  Ky.  106,  U4  8.  W.  748,  24  li.  B.  A. 
(N.  S.)  121&  It  was  again  tried  In  tbe  lower 
court  Judgment  rendered,  an  aiq)eal  prose- 
cuted to  tills  court,  and  tbe  ruling  of  the  low- 
er court  afflnned.  122  8.  W.  849.  After  the 
mandate  was  filed,  tbe  dty  coundl  passed  an 
ordinance  directing  that  Roberta  avenue  be 
attended  and  Improved  in  accordance  with 
the  grade  thwetofore  fixed;  that  the, rail- 
road company  construct  the  street  across  its 
tracka  at  Its  own  expense^  and  named  the 
material  whidi  should  be  used,  gave  It  a 
certain  time  within  which  to  perform  the 
work,  and,  in  case  It  failed  to  do  it  within 
that  tlme^.a  penalty  of  926  was  imposed 
tm  eadi  day  thereafter  tmtil  the  work  was 
completed*  Immediately  thneafter  this  ac- 
tion was  instituted  by  appellant  to  enjoin 
appellee  from  extending  the  avenue  across  Its 


tra^  tor  three  reasons:  First,  the  ordi- 
nance was  void  because  the  penalty  named 
tbertfn  applied  alone  to  appelant,  and  did 
not  apply  to  any  other  railroad  in  tbe  dty; 
second,  because  it  required  appellant  to  poy 
tbe  whole  cost  of  constmctlnff  the  street 
across  its  trackB ;  third,  the  ordinance  was 
unreasonable  imd  contrary  to  tbe  statute. 
The  following  allegatl<ms  are  made  In  the 
petition  to  show  that  the  <wdlnance  Is  un- 
reasonable and  void,  to  wit:  *^e  probabll- 
1^  is  that  perstms  attempting  to  cross  ssid 
track  from  the  north  and  to  drive  vebidee 
upon  said  grade  ^idi  terminates  as  afbre* 
said  only  a  few  Incfkes  from  tbe  plaintUTs 
tra<*  will  become  stalled  on  said  grade  and 
thdr  horses  or  mules  will  allow  the  vehicles 
to  ba4±  down  upon  plalntUFs  trade,  and 
persoiu  Kffooeedlng  northwardly,  to  wttv 
downwardly  upon  said  grade  in  vehicles, 
will  be  unable  to  cbecft  said  vehicles  <hi  said 
grade,  and  will  be  precipitated  upon  plain- 
tifPa  tradES,  all  of  which  dangers  will,  of 
course,  be  increased  and  aggravated  in  wet 
weather,  or  what  for  any  reason  the  surface 
of  the  street  upon  said  grade  is  slippery. 
Over  Its  tracks  and  along  the  place  proposed 
to  be  crossed  by  said  street  plain  till  operates 
great  nmnbers  of  freight  and  passenger  trains 
ev^  day,  wbldi  number  ot  freight  and  pas- 
senger trains  together  aggregate  an  average 
of  67  trains  per  day." 

It  is  unnecessary  to  say  but  a  fsw  wwds 
xtSfOD  tbe  first  two  propositions.  If  the  ordi- 
nance is  nnreaaonaUe  and  void  in  the  re- 
Bpecta  alleged  by  appellant.  It  has  an  ad»> 
qnato  remedy  at  law.  In  such  a  case  it  could 
not  he  made  to  pay  the  whole  cost  of  con- 
structing the  street  across  its  tracks,  nor 
made  to  pay  tiie  poialty  steted.  But  it  does 
not  follow  that  the  ordinance  is  void  if  it 
ia  txrmeom  In  tbese  respects.  These  provi- 
sions may  be  eliminated  and  the  others  with 
reference  to  the  construction  of  the  street 
left  valid. 

flhls  leaves  (mly  the  third  proportion  for 
conslderatlo&— that  is,  the  alleged  unreason- 
ableness of  tbe  grades  whidi  Is  8  feet  In  19 
Jt»t  south  of  the  railroad  tracks.  This  quee- 
tlon  was  presented  wboi  the  proceeding  to 
CMidann  the  right  ef  way  was  started,  and 
should  have  been,  if  it  was  not  settled  be- 
fore the  property  was  finally  coirilemned  and 
the  money  paid  to  qtpdiant  for  the  right  of 
way.  We  are  not,  however,  at  liberty  to 
pass  Jipoa  tbe  quesUon  ot  res  adjudicate  pre- 
sented by  anwllee'a  counsel  because  there 
is  nothing  before  us,  exc^t  the  sufficiency 
of  appellant's  petition  tor  the  Injunction,  as 
the  lower  court  sustelned  appellee'a  demur- 
m  to  It  The  matter  ot  res  adjudicate  can 
only  be  preeentad  to  the  court  Reading. 
Ill  answer  to  ajwdlaut's  cconplalnt  of  the 
nnreascmaUenesB  of  the  ordinance,  we  qm^ 
from  the  case  of  O.  ft  O.  B.  B,  Co.  v.  City  of 
Maysville,  69  S.  W.  728,  24  Ky.  Law  Rep. 
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eiS,  the  following:  "Tbe  only  point  relied 
on  Is  that  tbe  ordinance  la,  under  the  facta 
of  tbe  case,  an  unreasonable  and  oppreastTe 
exercise  of  the  police  power,  and  for  this 
reason  anoiforceable  The  ordinance  com- 
plained of  was  passed  pursuant  to  express 
legislative  authority,  and,  as  was  said  in 
Hall  T.  Commonwealth,  101  Ey.  386  [41  S. 
W.  2,  19  Ey.  I«w  Bep.  B78]:  'It  Is  a  weU- 
setUed  rale  that  an  ordinance  cannot  be  as- 
sailed as  Invalid  merely  because  it  may  be 
considered  as  unreasonably  or  as  working  a 
hardship  In  partlcnlar  cases.  In  other  words, 
what  tbe  Legislature  expressly  authorized 
cannot  be  set  aside  by  the  courts  because 
they  deem  it  nnreasonabla'  In  the  case  of 
Commonwealth  v.  Fowler,  96  Ky.  179,  28  S. 
W.  786,  88  U  B.  A.  839,  16  Ey.  Law  Rep. 
860  in  sustaining  the  validity  of  a  statute 
passed  In  the  CTerdse  of  police  power,  this 
court  said:  'We  cannot  hold  this  or  any  law 
invalid  for  the  reason  simply  that  it  vio- 
lates oar  opinion  of  Justice  or  is  oppressive, 
or,  in  our  (pinion,  is  not  required  or  au- 
thorised by  public  necessity.  The  remedy 
for  unwise  or  unjust  legislation  is  not  to  be 
provided  by  tbe  Judiciary.'  In  Louisville  & 
N.  B.  Co.  T.  Kentucky,  161  U.  8.  677,  16 
Sup.  Ct  714,  40  Ll  Bd.  849.  the  court  said: 
'Whatever  Is  contrary  to  public  policy  or 
inimical  to  the  public  Interest  la  subject  to 
the  police  power  of  the  state,  and  within 
legislative  control,  and  in  tbe  exercise  of 
such  power  the  Legislature  Is  vested  with 
a  large  discretion,  which,  if  exercised  bona 
fide  for  the  protection  of  tbe  public,  1b  be- 
yond tbe  reach  of  Judicial  Inquiry.' " 

Appellant  cites  Dillon  on  Municipal  Cor- 
porations, i  328,  whlcb  is  as  follows:  '*Whai 
the  Leglslatnre  in  tenoB  confers  upon  a  mu- 
nicipal corporation  tbe  power  to  pass  ordi- 
nances of  a  special  and  defined  <Aaracter,  if 
tbe  power  thus  delegated  be  not  In  conflict 
with  the  Constitution,  an  ordinance  passed 
pursuant  thereto  cannot  be  impeached  as  in- 
valid because  It  would  have  been  regarded 
as  unreasonable  if  It  bad  been  passed  under 
the  incidental  power  of  tbe  corporation,  or 
under  a  grant  of  power  general  In  its  nature. 
In  other  words,  what  tbe  Legislature  dis- 
tinctly says  may  be  done  cannot  be  set  aside 
by  the  courts  because  they  may  deem  it  to 
be  unreasonable  or  against  sound  policy. 
But  where  the  power  to  legislate  on  a  giv- 
en subject  is  conferred,  and  the  mode  of  Its 
exercise  is  not  prescribed,  then  the  ordi- 
nance passed  fn  pursuance  thereof  must  be 
a  reasonable  exercise  of  the  power,  or  it 
would  be  pronounced  Invalid."  In  addition 
to  the  above  citation,  appellant  makes  many 
more  from  this  and  other  states  to  sustain 
his  portion.  The  rule  stated  by  Dillon  is 
a  reasonable  oae.  It  Is  claimed  that  tbe 
dty  council  of  Louisville  did  not  have  ex- 
press authority  from  the  L^lslature  to  make 
this  street  improvement;  that  It  acted  In 


excess  of  its  prescribed  power,  and  Aat  the 
court,  therefore,  has  a  right  to  declare  that 
the  acts  of  the  beard  of  public  works  and 
tbe  dty  council  in  this  case  are  unreason* 
able.  In  the  case  of  L.  A  N.  R.  B.  Co.  v. 
City  of  LouUrrtllei  181  Ey.  108,  114  8.  W. 
743,  24  L.  R.  A.  (N.  8.)  1213,  this  court  said: 
"We  think  they  [meaning  the  statutes]  con- 
fer upon  the  city  In  terms  as  express  as 
need  be  a  right  to  condemn  land  for  streets 
and  highways."  The  section  above  referred 
to  (secUon  2831,  Ky.  St  (SosseU's  St  1  625]) 
refers  to  the  section  of  tbe  statutes  which 
provides  the  mode  and  manner  of  condemn- 
ing land  for  park  purposes,  and  says  that  it 
shall  be  the  same  in  proceedings  to  con- 
demn land  for  street  purposes.  This  Is  Just 
as  valid  and  binding  upon  the  council  as  If 
the  mode  was  prescribed  In  tbe  section  it- 
self. But,  as  stated  In  the  case  of  &  &  O. 
R.  R.  Co.  V.  City  of  MaysvlUe^  supra.  It  Is 
only  In  extreme  cases  thfit  the  power  to  de- 
clare a  municipal  ordinance  passed  pursuant 
to  express  legislative  authorl^  void  on  the 
ground  that  it  is  unreasonable,  arbitrary, 
and  oppressive,  and  we  do  not  think  a  grade, 
such  as  suggested  in  the  petition.  Is  so  un- 
reasonable and  extreme  that  we  should  in- 
terfere, even  if  we  had  a  right  to. 

For  tbe  reasons  stated,  the  Jadgm»t  of 
tbe  lower  court  Is  afflnned. 


BLACK  et  aL  v.  CHAPPBLL. 
(Court  of  Appeals  of  Kentucky.   Dec.  7, 1910) 

1.  TrBSPASS  a  67*)— BVIOBIVOB  SumOIEHT 
TO  Go  TO  JUBY. 

In  an  action  for  damaxea  tor  cattinc  down 
trees  on  plalntllb'  land,  evidence  that  defendant 
had  cut  down  trees  on  the  land  Mtd  soOdent  to 
go  to  the  jury. 

[Ed.  Note.— For  oth«r  eases,  see  Trespass, 
Dec.  Dig.  f  67.*] 

2.  ASSIONUENIS  FOB  BBITETIT  07  CbEOITOBS 

(I  275»)  —  Death  or  Assignee  —  Action  — 
Pabties. 

An  aasignment  of  land  for  the  beoefit  of 
creditors  under  the  provisloiu  of  Ey.  St.  i  75 
(Russell's  St.  S  387),  which  provided  for  snob  an 
assignment,  does  not  vest  the  assignee  with  such 
title  as  win  descend  to  hla  heirs;  Ey.  St.  Mje, 
77,  78,  79  (Russell-s  St.  {{  388,  S£»,  390,  391). 
providing  that  if  the  trustee  shall  be  removed, 
etc.,  the  court  may  appoint  another,  and  there- 
fore tbe  heirs  of  the  deceased  trustee  are  unnec- 
essary parlies  to  an  aetloo  concerning  trust 
pn^rty. 

[Ed.  Note.— For  other  eases,  see  As^imoitB 
for  Benefit  of  Creditors,  Dec.  Dig.  I 

Appeal  from  Circuit  Court,  Beil  Coanty. 

Action  by  John  A.  BUuft,  trustee,  and 
George  H.  Reese,  assignee,  against  H.  M. 
Gbappell.    From  a  Judgment  for  defendant. 

plaintiffs  appeal.   Reversed  and  remanded. 

E.  L.  Stephens.  N.  J.  WeUer,  and  E)delen 
&  Davis,  for  appellants.  Jas.  H.  Jeffries. 
Cook  it  Jones,  and  D.  B.  Logan,  for  appellee. 


•For  other  gum  bm  same  tepht  utA  sseUon  NUMBER  In  Dm).  Dtc.  *  Am.  Dlf.  K«r  Ko.  SuIm  *  R«p*r  tndaxw 


Digitized  by 


Google 


BLACK  T.  OHAPPEUib 


187 


SEmXfl^  J.  Hie  appdlanto,  Jobn  A. 
Bla<&,  tnistee,  and  Geo.  H.  Reese,  aa^Enee 
of  the  estate  F.  A.  Hull,  brongbt  tlila  ac- 
tion In  the  court  below  to  noorer  of  the  ap- 
peUee,  H.  H.  ObappeU,  15,000  damages  tot 
■cntXSng  and  remoyfaiff  from  lands  owned  hy 
them,  1,000  poplar  trees.  Ibe  answer  trav- 
ersed the  avennents  of  the  petition,  and  al- 
leged that  the  sereral  patents  under  which 
ApptilantB  dalraed  to  have  dertred  title  to 
the  lands  oontalnlnc  the  trees  were  roUl; 
that  the  lands,  In  lai^  part  and  from  which 
-the  trees  were  cat,  are  corered  by  elder  out- 
standing patents;  that  a^iellee  was  In  actn- 
al,  adverse  poBscsBlon  of  flie  lands  frtien  ap- 
pdlants  pnndiased  It  The  answer  also  plead- 
«d  the  statute  of  champerl7>  and  aK>dlee*s 
ownership  of  the  lands  described  In  the  an- 
«wer,  and  armed  that  the  lands  owned  by 
tarn  and  thus  described  ''embraces  a  part  and 
po8sU)Iy  all  of  the  lands"  fnnn  which  the 
trees  in  controrersy  were  cnt  by  appdle& 
The  material  avennents  of  the  answer  were 
denied  by  rejdy.  On  the  trial  of  tba  case 
appellee  at  the  condnslon  of  all  the  erideDce, 
inoTed  for  a  perunptory  instmction  on  two 
grounds:  First,  becanee  appellants  failed  to 
prove  their  ownerdilp  of  the  trees  alleged  to 
have  been  cat  and  converted  by  appellee; 
second,  that  the  evidence  ftilled  to  show  that 
appellee,  before  the  institution  tf  the  action, 
removed  any  trees  ftom  the  lands  covered  by 
the  four  itatoiti  under  which  apptilants  claim 
title,  and  not  Included  In  other  and  elder 
patents.  The  trial  court  refused  the  peremp- 
tory  Instmction  on  the  ground  first  stated, 
but  granted  It  <m  the  second,  and  In  obedi- 
ence  thereto  the  Jury  returned  a  verdict  In 
favor  of  appellee;  upon  this  verdict  a  Jndg- 
maxt  was  entered  in  appellee's  behalf,  and, 
from  that  judgment  and  the  refusal  of  the 
court  to  grant  them  a  new  trial,  appellants 
prosecute  this  appeal. 

Appellants'  title  begins  with  fonr  patents, 
N08.  44,140.  44,142,  44.144,  and  44,146,  all  Is- 
ened  the  commonwealth  to  W.  H.  Degroot 
In  1870-  By  various  deeds  and  through  suc- 
cessive v^dors  the  title  to  the  lands  covered 
fyj  these  several  patoits  was  finally  conveyed 
to  F.  A.  Hull,  and  later  Hull  and  wife  by 
deed  of  assignment,  dated  August  28,  1883, 
conveyed  the  lands  to  John  H.  Unthank  for 
the  benefit  of  F.  A.  Hull's  oedltors.  Un- 
thantc  died  In  1880,  before  he  had  fully  car- 
ried  out  the  trust  Imposed  by  the  deed  of  as- 
«ignment  from  Hull.  Thereafter,  the  appel- 
lant, Geo.  H.  Reese,  was,  as  shown  by  the 
orders  of  the  county  and  circuit  courts,  ap- 
pointed and  qualified  as  assignee  and  suc- 
cessor of  Unthank  under  the  deed  from  Hull, 
and  In  an  action  brought  in  the  Bdl  dr^ 
colt  court  the  lands  in  question,  together 
with  others  formerly  owned  by  Hull,  were 
flold  at  commissioner's  sale,  and  the  appel- 
lant, John  A.  Black,  became  the  purchaser 
thereof.  This  sale  was  duly  ctrnflrmed  by 
the  court,  but  no  deed  was  made  to  Black  in 
{mrsuanod  therof,  for  which  reason  Geo.  H. 


Resse,  as  aailgnse  of  Bull,  Joined  with  the 
appflUant;  Black,  as  a  plalntUE  in  the  case 
at  bar. 

We  are  convinced  that  the  court  erred  In 
granting  the  pwemptory  instmeCloit  for  ttie 
thoe  was  some  evidence  t^iding  to  ihow 
that  the  tlmbtf  In  controversy  was  cnt  and 
removed  by  appellee  from  lands  covered  by 
the  four  patents  rtf  erred  to;  and  while  much 
of  it  was  perhaps  cut  timn  that  part  of  the 
Degroot  lands  covered  by  other  and  eida 
patents.  appellantB'  proof  referred  to,  thou^ 
contradicted  mu(A  of  app^etf  s  evidence, 
entitled  thou  to  have  the  case  go  to  the  Jury. 
The  evtdmee  referred  to  was  furnished  1^ 
tbe  tsstlmony  of  B.  L.  Blaknnmn  who  had 
made  a  snrv^  of  tba  lands  embraced  by  the 
four  patents,  1^  Matt  Wtsa  who  had  also 
surv^ed  them,  and  Calvin  Harst,  a  lawyer, 
who  had  inqiected  the  lands  for  the  purpose 
of  coimtlng  the  timber.  It  further  appears 
that  by  agreed  order  entered  by  the  parties 
to  the  action,  Shelton  Btvans  and  J.  Lew- 
is were  appointed  to  go  upon  the  lands  in 
controversy  and  count  the  stumps  of  the  pop- 
lar trees  whidk  were  cut  ther^rom  by  the 
apiwUee  prior  to  the  instltntlon  of  the  action, 
and  theee  men  were  directed  to  make  a  re- 
port of  tbe  matter,  whldi  they  did,  and  the 
r^rt  Shows  that  some  of  the  timber  in  con- 
troversy was  cut  from  appdlants'  lands  as 
dalmed  by  them.  The  agreed  order  conceded 
the  cattta^  of  some  of  the  trees  by  appellee 
and  besides,  his  answer  tu  ^ect  admits  the 
cutting  at  some  of  the  timber  sued  for. 

It  Is  equally  manifest  that  the  peremptory 
instruction  should  not  have  been  granted 
upon  the  ground  first  indicated.  In  urging 
which  appellee  contended  and  now  insists, 
that  nel^  of  the  platattitrs  holds  the  title 
to  the  lands  in  controven^  because  upon  the 
death  of  John  M.  Unthank.  the  assignee  named 
in  the' deed  from  Qnll  and  wife^  the  title  to 
the  lands  descended  to  his  four  dilldren 
charged  with  the  trust  Imposed  hy  the  deed, 
and  that  as  they  were  not  parties  to  the  suit 
in  which  the  lands  were  sold  and  purchased 
1^  appellant  Black,  the  title  yet  remained  in 
the  heirs  at  law  of  Unthank.  This  conten- 
tion  cannot  be  sostained.  At  Uie  time  of  the 
execution  of  the  deed  of  assignment  from 
Hull  and  wife  to  Unthank  the  law  of  this 
state  with  respect  to  assignments  lat  this 
character  was,  as  now,  contained  in  lAapter 
7,  S  75,  of  the  Kentucky  Statutes  (Russeirs 
St.  I  387),  which,  upon  appointment  and 
qualification  of  the  assignee,  invested  him 
with  title  to  and  full  control  of  the  entire 
estate  assigned;  and  when,  after  the  death 
of  the  assignee  named  In  the  deed,  the  ap- 
pellant Reese  was  appointed  and  qualified  in 
his  stead,  he  became  invested  with  the  same 
rights,  powers,  and  responslbilltleB  In  respect 
to  the  estate  assigned  as  if  he  had  been 
named  In  the  deed  as  assignee.  So,  whatever 
may  have  been  the  rule  of  the  common  law 
as  to  the  vesting  of  the  title  upon  the  death 
tit  the  assignee  in  his  heirs  at  law,  it  is 
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plain  Qiat  the  statnte  abn^tai  that  nil& 
Secttons  76,  77,  78,  79^  Sr.  8L  (RosseU'B  St 
H  888, 889,  890, 891). 

It  therefore  follows  that  the  title  to  the 
lands  In  question  did  not  pass  to  the  htirs 
at  law  of  J.  M.  Untbank  at  his  death,  bat  to 
Reese,  the  assignee  who  succeeded  him,  and, 
this  being  tme,  the  heirs  at  law  of  Untbank 
were  not  necessary  parUes  to  the  action  In 
which  the  lands  were  sold.  The  anwUant 
Black  by  his  purchase  ot  the  lands  at  the  de- 
cretal sale  became  the  equitable  owner  there- 
of, the  legal  titles  In  absence  of  a  deed  to 
Black,  remained  In  Reese,  who,  being  made  a 
party  to  tbe  present  action,  must  be  treated 
as  suing  for  the  bmeflt  of  Blaik.  C^on  no 
ground  that  occurs  to  ns  can  It  be  said  Uiat 
the  peremptory  instruction  was  proper. 

Wherefore  the  Jn^^ment  is  reversed  and 
cause  remanded  for  a  new  trtatl  and  oQner 
proceedings  ccmslstent  with  the  opinion. 


BAllTRAM  T.  OHIO  4  B.  S.  R,  CO. 
(Court  oC  Appeals  of  EeDtucby.  Dec.  7,  1910.) 

1.  Pleadino  (S  62*)  —  Petition  —  Skpasats 
Causes  or  AonoN— Paraobaph. 

CIt.  Code  Prac  |  118,  Bubeec.  8,  wgairiDg 
each  cause  of  action  to  be  stated  in  a  aeparate 
paragraph,  doea  uot  require  that  esuih  item  of 
a  cauae  of  action,  or  separate  items  of  damage, 
shall  be  set  forth  in  a  separate  paragraph. 

[Ed.  Note.— -For  other  caae%  see  Pleading, 
Cent.  Dig.!  118;  Dee.  DtgTna.*] 

2.  PLEADiito  (I  S62*)— PntmoH— Pabticdub 
Elcuents  ot  DAHAOB  —  OBJiomHis— Mo- 
tion TO  Stbxkx  Oct. 

Whers  a  petition  alleges  partlcolar  Items 
of  damage  foreign  to  the  legal  criterion  of  the 
action,  def^dant's  remedy  la  by  motion  to 
strike. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  I  362.*] 

8.  iNJUNonoH  (I  2*)  — Natobx  akd  Fork— 

BtATUTES. 

The  ordlnaiT  remedy  of  Injunction  Is  abol- 
ished in  Kentncky,  dv.  Code  Prac  8  271,  pro- 
viding in  lien  thereof  an  order  restraining  de- 
fendant from  committing  some  act  alleged  and 
shown,  or  threatened,  detrimental  to  pialntiff^s 
rights;  or  commanding  bim  to  do  an  act  which 
he  is  refusing  to  do,  and  which  plaintiff  is  en- 
titled to  have  done. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  I  2.*] 

4.  iNJUKCTioif  (I  218*)  —  NonoB  —  Binding 
ErracT. 

Under  Glv.  Code  Prac.  H  281,  28^  prorid- 
Ing  that  where  a  defendant  Is  given  notice  of  an 
application  for  an  Injunction,  ft  Is  not  necessary 
to  serre  him  with  a  copy  of  the  order  when 
granted,  but  he  will  be  bound  as  soon  as  the 
bond  required  of  the  adverse  party  is  executed, 
where  B.  was  notlfled  of  an  application  by  a 
railroad  company  to  have  an  Injunction  oraer 
extended  so  as  to  include  him,  he  was  bonnd  by 
the  order  when  entered  as  soon  as  the  bond 
required  was  executed. 

[Ed.  Note—For  other  cases,  see  Injunctlim, 
Dec.  Dig.  S  213.*] 

{L  Injunction  (|  362*)— Wbonotci,  Issuance 
—Effect— Dawaoes. 

Where  the  effect  of  a  restraining  order  was 
to  prevent  B.  from  removing  certain  timber 


whidi  had  been  cut  and  tr&nsportinir  It  to  mar- 
ket, and  thereafter,  pending  the  litigation,  It 
was  sold  at  auction  by  a  receiver,  on  tae  theory 
that  It  was  perishable  property.  B..  In  an  action 
on  the  Injunction  bond,  after  having  been  held 
to  be  the  owner  of  the  timber,  waa  entitled  to 
recover  the  difference  between  the  value  of  the 
logs  when  the  restraining  order  was  granted 
and  the  price  for  which  tney  sold. 

[Ed.  Notfc— For  other  casea  see  Injnnctlon. 
Gent.  Dig;  H  fi86-«l6;  DeeVDlg.  |  202.*] 

«.  Injunction  d  282*)  —  AcnoN  ow  Bond  — 
Sale  or  Peopebtt  bt  Receivbb. 

Where  B.  was  restrained  from  ranoving  or 
selling  certain  logs  claimed  by  a  railroad  com- 
pany, and  the  logs  were  afterwards  sold  pen- 
dente lite  by  a  receiver,  the  price  realised  by 
the  receiver  was  not  neoeasarily  the  true  value 
of  the  property  at  the  time  the  injunction  was 
granted. 

EBd.  Note.— For  otiher  cases,  see  Injunctton, 
Dee.  Dig.  I  262.*] 

7.  Injunction  ({  2S2*)— Bond— BLmNn  or 

LXABZLITT— ATTOSNET'S  FxXS— NOKTAXABU 

Costs — Vaxue  op  Time. 

Whether  attorney's  fees,  nontaxable  costs, 
and  expenses  In  defending  an  Injaactlon  are 
recoverable  In  an  action  on  the  bond,  depends 
on  whether  the  injunction  was  the  sole  relief 
songht  in  the  original  suit,  or  whether  it  was 
merely  auxiliary  to  some  other  relief;  such 
items  being  recoverable  In  actlona  of  1^  eecond 
class,  but  not  In  the  Sist. 

[E^  Note.— For  other  cases,  see  InjnnetiDn. 
Cent  Dig.  li  686-508;  Dec  Dig.  |  262.*J 

8.  iNJUNonoN  (I  252*)— Wbonowl  Injvno- 
TioN— Action  on  Bond— Elements  of  Dam- 
age. 

Where  an  Injunction  Is  wrongfully  sued  out 
In  good  faith,  auxiliary  to  some  other  relief  the 
person  restrained  may  not  recover  damagea  for 
lost  time  and  services  expended  In  defending 
against  and  securing  its  dlsacdnticm. 

[Ed.  Note.— Fmt  other  cases,  see  Injunetloii, 
Cent  Dig.  U  68M!88;  Dea  Dig.  1 1^*] 

Appeal  from   Circuit  Court,  Lawrenise 

County. 

Action  by  W.  H.  Bertram  against  the  Ohio 
&  Big  Sandy  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Berer** 
ed  and  remanded. 

C.  B.  Wheeler  and  O.  W.  Skaggs,  for  ap- 
pellant F.  T.  D.  Wallace  and  Proctor  S. 
Malln,  for  apptile& 

CEBAB,  X  January  10,  1881.  the  Ohio 
&  Big  Sandy  Balhroad  Company  Instttuted  m. 
suit  In  the  Lawrence  dreutt  court  agahut 
S.  W.  Wooten  and  others,  claiming  to  own 
a  certain  tract  of  land  and  all  the  timber 
growing  upon  It,  and  certatai  timber  m  the 
land  which  had  beoi  reoratly  cut  down.  The 
suit  was  to  recover  the  timber  from  the  de- 
fendants, who  were  asserting  tlUe  to  it.  The 
action  was  probably  In  the  nature  ot  tres- 
pass. '  It  Involved  the  title  to  the  land  as 
well  as  to  the  timber  described.  An  Injunc- 
tion was  sued  out  against  the  defmdante 
restraining  tbem  from  removing  the  timber 
until  the  court  could  adjudge  the  case.  BtmA 
was  executed  to  the  defendants  by  the  plain- 
tiff. W.  H.  Bertram  had  iwerkmsly  bouibt 
some  of  the  timber  mratloned  from  some  of 


•For  otbw  oases  see  same  tople  aaO  section  NUMBBB  io  Dm.  Dig.  *  Am.  XMs.  Key  No.  Seriss  *  R«»*r  Indesea 
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the  dtfendanta  who  were  sned.  Bat  Bar- 
tram  waa  not  Included  as  a  party  to  the  ac- 
tion. He  went  ahead  removlnff  the  timber, 
notwithHtandlDg  the  order  of  Injunction.  He 
waa  ruled  for  contempt  and  punished  for  dli^ 
obeTlns  the  Injuncticm.  He  admitted  harlng 
knowledge  of  the  Injunction,  bat  as  be  was 
not  sued,  and  as  the  writ  did  not  run  against 
him.  and  as  he  waa  not  protected  by  the 
bond  executed  in  the  case,  he  deemed  that 
be  was  not  affected  by  the  proceeding.  The 
drcott  court  thought  otherwise.  Thereuptm 
the  plaintiff  the  Ohio  A:  Big  Sandy  Ballroad 
Company  made  him  a  party  defendant,  and 
bad  an  order  entered  requiring  him  to  obey 
the  Injanctlon  ifferlously  granted.  The 
court  allowed  the  order  upon  the  condition 
that  the  plaintiff  «cecute  to  Bertram  a  bond 
Indemnifying  him  against  loss  or  damage  be- 
cause of  the  injnnction  if  it  should  be  finally 
adjudged  that  It  should  not  have  been  grant* 
«d.  Bartram  then  stopped  moving  the  ioff^. 
But  they  were  lyiiv  In  the  woods  and  In  the 
laeeks,  subject  to  rot,  and  loss  by  the  floods 
In  the  streams.  Later,  on  motion  of  the 
plaintiff  the  court's  receiver  was  directed  to 
take  charge  of  the  logs  and  sell  them,  which 
be  did.  Finally,  it  was  adjudged  In  the  first- 
named  case  that  Bartram,  and  not  the  Ohio 
A  Big  Sandy  B.  R.  Oo.,  waa  the  owner 
of  the  logs  now  in  controversy,  and  the 
Injunction  was  dissolved.  This  suit  was  then 
brought  by  Bartram  against  the  principal 
ai^  surety  on  the  bond  to  recovw  the  dam- 
agea  sustained  by  blm  reason  of  the  In- 
junction. Plaintiff  laid  his  damage  In  an 
agsKgate  sum,  and  then  spedfled  the  con* 
stltnents,  thus:  "(1)  $^400  difference  between 
the  value  of  the  timber  when  Injunction  waa 
granted,  and  the  amount  subsequently  really 
ed  from  it  by  the  receiver's  sale.  (2)  fSOO 
attorney's  fees  In  defending  the  injunotttm 
proceedings.  (8)  $300  value  of  time  expended 
by  Bartram  In  defending  the  Injunction. 
$100  nontaxable  coet,  such  as  traveling  ex- 
penses, liotel  bills.  Incurred,  etc..  In  prepara- 
tion of  the  case  on  the  trial  of  the  Injono- 
tUm.  (S)  $600  taxaUe  cost  in  the  action  rel- 
ative  to  the  Injunction."  To  Bertram's  peti- 
tion setting  up  the  cause  of  action  the 
circuit  court  sustained  a  demurrer. 

The  circuit  court  ruled  the  plaintiff  to  par^ 
SLsraph  Us  petitlim  so  as  to  set  out  In  sepa- 
nite  paragraphs  the  sevwal  Items  of  alleged 
damage;  Plaintiff  complied  under  protest 
Demurrers  were  then  sustained  to  each  par- 
agraph and  to  the  pleading  as  a  whole.  Fall- 
ins  further  amendment,  the  petition  was  dis- 
missed. Hence  this  appeaL 

There  was  but  one  cause  of  action  assert- 
ed— the  breach  of  the  bond.  The  damages 
sued  for  ware  all  recoverable  In  ow  action. 
If  at  all.  Thouflli  the  several  Items  of  dam- 
age alleged  were  distinct  features  of  the 
plaintiff's  claim  of  damages,  they  all  resulted 
trom  the  same  act  The  Code  (secttm  118, 
snbeea  8,  OIt.  Oode  Prac)  requires  each 


cause  ot  action  to  be  stated  In  a  separate 
paragraph.  But  that  does  not  mean  that 
each  item  constituting  a  cause  of  action  must 
be  stated  in  separate  paragraphs.  Fa^ 
L.  &  N.  R.  R.  Co.,  lU  Ky.  80.  63  S.  W.  680, 
88  Ky.  Law  Bep.  888,  M  L.  a  A.  819.  How- 
ever, the  decision  of  the  court  on  the  de- 
murrers to  the  several  paragraphs  may  be 
taken  as  rulings  on  motions  to  strllEe  out  the 
matter  contained  In  e&ttx  as  irrelevant^— 
which  would  have  been  the  correct  practice 
had  any  allegation  of  particular  damage  been 
foreign  to  the  legal  criterion  In  the  action. 
Hence  we  will  so  treat  the  practice  In  this 
case,  and  adjudge  the  sufficiency,  and  rele- 
vancy of  the  allegations  strickoi  out  The 
general  demurrer  to  the  petition  as  a  whole 
must  have  been  sustained  upon  the  idea  that 
a  cause  of  action  on  the  bond  did  not  He.  on 
the  ground  that  no  injunction  actually  Issued 
against  Bertram,  and  that  as  the  bond  sued 
on  was  to  indemnify  him  against  loss  only  In 
eveut  the  Injunction  issued  against  him  was 
wrongfully  obtained  and  sued  oat,  there 
was  not  a  breach  of  the  bond  unless  the  In- 
junction was  sued  out  and  executed  upon  the 
complainant 

The  writ  of  Injunction  Is  abolished  In  this 
state.  In  lieu  of  It  the  court  or  officer  of 
the  court  delegated  statute,  Issues-Hhat 
is,  enters— an  wder  In  the  case  restraining 
the  defendant  from  committing  some  act  al- 
leged and  shown  or  threatened,  detrimental 
to  the  plaintiff's  rights,  or  commanding  blm 
to  do  an  act  which  be  is  refusing  to  do,  and 
whldi  the  plaintiff  Is  entitied  to  have  done. 
Section  271,  Civ.  Oode  Prac.  Notice  of  the 
fact  that  the  order  has  been  granted  is  ea- 
sentlal  to  bind  the  party  against  whom  It  is 
directed.  If  he  be  served  with  a  Cfipy  of  the 
order,  of  course  he  Is  notified.  Whwefore 
section  281,  Civ.  Code  Prac.  If,  however,  he 
be  given  notice  of  the  application  tot  the  In- 
junction, It  is  not  necessary  to  serve  upon 
him  a  copy  of  the  order  when  granted.  In 
the  language  of  secthm  282.  Glv.  Oode  Prac, 
"he  Is  bound  by  the  Injunction  as  soon  as  the 
bond  required  of  the  adverse  party  is  exe- 
cuted." We  are  not  now  concerned  with  the 
propriety  of  the  circuit  court's  action  In 
holding  Bertram  bound  by  the  first  injunc- 
tion, before  bond  was  executed  to  him.  But 
when  he.  was  notified  of  the  application  by 
the  then  plaintiff  railroad  company  to  have 
the  order  of  injunction  extraded  so  as  to 
indude  him,  he  was  bound  by  the  order  when 
entered  so  soon  as  the  bond  required  by  the 
court  was  executed.  Such  was  the  purpose 
ot  the  Code,  and  the  practice  complies  sub- 
stantially with  ita  requirements.  The  effect 
of  the  injunction  was  to  stop  Bartram  from 
moving  the  timber  which  he  had  cut  down 
and  was  in  the  act  of  transporting  to  market 
If  the  timber  had  lain  there  In  the  woods 
and  In  the  streams  nntU  the  case  was  decid- 
ed, some  five  years  or  more,  it  would  have 
been  complete  lost  When  the  salt  was  de- 


Digiiized  by  Google 


190 


182  BOUTHWESmaN  BBPOBTBB. 


dded.  It  was  adjudged  that  tbe  timber  be- 
longed to  Bartram.  He  had  from  the  begin- 
ning tbe  right  to  move  and  sell  It,  but  being 
prevented  by  the  Injunction,  be  would  have 
lost  the  -whole  of  its  value  but  for  the  sale 
by  the  court  C^,  If  the  timber  had  deterio- 
rated In  value,  or  in  oi^uitity  so  as  to  depre- 
date Its  value,  tbe  direct  loss  would  have 
been  the  deterioration.  As  It  was,  his  loss 
was  the  deterioration  mflered  between  the 
time  he  was  preraLted  from  moving  it,  or  Its 
sale. 

Tbe  plaintiff  railroad  company  procured 
the  timber  to  be  sold  pending  the  proration 
of  the  case  for  trial.  It  was  so  ordered,  not 
on  any  ground  that  jnstifled  the  appoint- 
ment of  a  receiver  for  the  property  in  the 
first  instance,  but  as  an  incident  of  equitable 
control  of  the  thing  in  litigation,  a  perish- 
able property,  -wbldb,  owing  to  the  dispute 
between  the  litigants  as  to  tbe  ownership  and 
right  to  sell,  and  the  suspension  of  the  pow- 
er of  removal  by  the  defendant,  was  liable  to 
depreciation  or  destruction  before  the  case 
could  be  decided.  The  receiver  was  appoint- 
ed because  of  the  effect  of  the  injunction. 
Whether  the  receivership  was  a  necessary 
consequence,  It  was  the  natural  outgrowth  of 
that  proceeding,  and  solely  because  of  It 
The  proper  costs  of  the  receiver,  In  taking 
care  of  and  selling  the  timber,  it  may  be 
safely  Inferred,  were  paid  out  of  the  pro- 
ceeds of  Its  sale.  The  net  proceeds  were 
tunled  into  the  court,  and  finally  paid  to  him 
who  was  adjudged  the  owner  of  the  logs. 
That  cost  was  undoubtedly  an  incident  of  tbe 
injunction.  For  the  owner,  finally  deter- 
mined by  tbe  Judgment  would  be  entitled  to 
the  entire  value  of  his  timber.  The  cost 
was  not  more  certainly  an  inddoit  and  re- 
sult of  the  Injunction  than  the  deterioration 
of  tbe  logs.  It  may  be  true  that  for  the  in- 
attention, neglect,  or  conversion  by  the  re- 
ceiver, by  reason  of  which  a  loss  would  have 
resulted,  it  might  be  deemed  a  new  agency 
had  Intervened,  breaking  the  causation  be- 
tween the  injonctlon  and  the  loss  suffered, 
for  which  the  Injunction  bond  would  not  be 
liable.  Without  deciding  that  question,  the 
fact  here  alleged  Is  that  tbe  receiver  sold  the 
property  at  public  auction.  There  Is  no  sug- 
gestion that  he  was  remiss  In  executing  the 
order  of  sale.  It  is  argued  that  the  price  re- 
alized by  the  receiver  must  be  taken  as  the 
true  value  of  tbe  property.  But  not  so.  It 
may  have  been  as  of  the  time,  place,  and 
conditions  under  which  It  was  sold.  But  If 
sold  In  the  woods  without  splash  dams  to 
move  It,  and  far  from  its  beet  and  natural 
market,  not  to  mention  possible  deterloratl<ai 
from  ^cay  between  tbe  granting  of  the  In- 
junction and  the  sale,  or  unreasonable  time 
when  sold,  those  conditions  would  affect  tbe 
selling  price.  The  owner  when  derived  of 
the  control  of  his  logs  was  emtltled  to  tbem 
In  their  then  condition,  while  he  was  equ^)- 
ped  with  teams,  hands,  and  other  means  for 


immediately  moving  tbem  So  as  to  fetdi  them 
presently  to  the  market  where  be  had  con- 
tracted to  deliver  them  at  a  profitable  price. 
What  the  logs  brought  at  the  recriver'a  sale 
Is  only  a  test  as  to  their  then  value  under 
the  conditions  attending  their  sale.  Tha  net 
price  realized  la  relevant  now  only  for  the 
purpose  of  diminishing  the  extent  of  the  own- 
er's recovery,  as  otherwise  he  would  have 
bem  mtltled,  In  all  probability,  to  have  re- 
covered their  entire  value  as  of  the  time 
when  tbe  Injunction  was  ordered  against 
blm. 

Whether  the  attorney's  fees,  nontaxable 
costs,  and  value  of  time  expended  ty  Bartr 
ram  in  defending  the  injunction  proceedings 
are  recoverable  on  the  bond  depends  on 
whether  the  Injunction  was  the  sole  relief 
sought  In  the  original  suit  or  whether  it 
was  auxiliary  to  some  other  relief.  Tlie  dis- 
tinction Is  well  founded  In  tbe  practice  in 
this  state,  that  In  actions  of  the  first  kind 
these  Items  are  not  recoverable  as  damages 
on  tbe  bond,  while  in  the  second  class  they 
are.  New  National  Turnpike  Co.  v.  Dulaney, 
86  Ky.  518,  e  S.  W.  5»0,  9  Ky.  Law  Bep.  697; 
Tyler  v.  Hamilton,  108  Ky.  120,  55  8.  W- 
920,  21  Ky.  Law  Bep.  1516;  Fidelity  ft  De- 
posit Co.  of  Md.  V.  Tlnsley,  100  S.  W.  272,  80 
Ky.  Law  Bep.  1005;  Chicago  B,  B.  Co.  v. 
Sullivan,  80  S.  W.  515.  26  Ky.  law  Rep. 
2295;  Burgen  v.  Sharer,  14  B.  Mon.  4ffJ;  Ben- 
nett V.  I^bert,  100  Ky.  737,  89  S.  W.  419, 
18  Ky.  Lew  Bep.  1067.  The  statement  of  tbe 
original  case,  at  It  is  alleged  In  ttxB  petition 
tn  this  case,  brings  It  within  the  second  class. 
For  It  Is  averred  In  substance  that  the  origi- 
nal suit  was  to  recover  possession  and  to 
quiet  title  to  the  land,  as  well  as  to  recover 
the  fallen  timber.  The  thing  In  controversy 
then  was  the  title  to  the  property',  whicb 
might  have  been  adjudged  without  respect 
to  the  granting  of  an  Injunction.  Hie  dls-^ 
tinctlon  Just  noted  does  not  prevail  in  all 
Jurisdictions.  But  it  Is  universally  held  that 
damages  on  the  injunction  bond  are  recover- 
able on  the  dissolution  of  tbe  injunction,  and 
generally  the  damages  are  deemed  to  include 
counsel  fees  Incurred  In  defending  the  in- 
junction. Such  is  the  rule,  as  we  ha^  seen, 
in  this  state.  It  is  equally  well  settled  that 
all  damages  naturally  resulting  from  the 
wrongful  Injunction  may  be  recovered.  This 
means  pecuniary  loss  suffered  by  the  defend- 
ant In  the  injunction  suit  whidi  resulted  sole- 
ly from  the  wrongful  restrabit  Tbe  same 
reasoning  that  Justifies  the  recovery  of  coun- 
sel fees  Incurred  In  procuring  a  diaaolntlon 
of  the  Injunction,  also  Justifies  the  recovery 
of  all  similar  expenses  Incurred  by  the  de- 
fendant in  that  bdialf.  If  he  incurred  court 
coats,  expenses  of  traveling,  including  rail- 
road fare  and  hotel  bllla,  in  short  any  ex- 
penditure of  money  necessarily  had  In  order 
to  procure  a  dissolution  of  the  Injunction, 
It  may  be  recovered  upon  the  bond.  The  pur- 
pose of  the  b<md  Is  to  Indemnify  tbe  defend- 
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ant  agaloBt  lo^  or  damage  which  the  Injunc- 
tion may  canee.  it  It  sbonld  be  flnally  deter- 
mined that  It  ought  not  to  have  been  ietsued. 
The  defendant  would  not  have  been  compelled 
to  employ  comuel  to  defend  the  injunction 
proceedings,  or  to  Incur  the  other  expensee 
mentioned,  if  the  order  reetralnlng  Um  had 
not  been  entered.  He  would  not  be  indemni- 
fied anleee  be  waa  paid  the  emns  so  expend- 
ed In  that  behalf.  It  Is  sometimes  held  that 
when  it  la  not  shown  that  a  specific  sum  was 
expended  in  defending  the  injunction  as  sepa- 
rate from  the  defense  of  the  action  on  the 
merits,  the  recovery  of  tb»  conns^  fees  is 
not  allowed.  We  ai^rehaid  the  correct  rule 
to  be  to  allow  such  sum  as  would  be  a  rea- 
sonable compensation  <m  the  Injunction  pro- 
ceedings, within  the  total  sum  paid  as  ooun- 
sel  fees  In  the  case  by  defendant  For  It  is 
certain  that  the  fees  of  the  counsel  wUl  be 
regulated  tty  the  labor  and  responsibility  de- 
Tfdved  upon  blm,  being  increased  when  there 
is  an  Injunction  and  special  effort  made  In 
the  preparation  of  that  branch  of  the  case. 
Section  237,  Sedgwick  on  Damages. 

Whether  the  value  of  time  expended  or  lost 
by  defendant  In  defending  the  injunction  will 
tte  computed  in  estimating  his  damage  is  a 
mooted  question.  One  jurisdiction  holds  that 
it  is  a  proper  element  of  the  recovery.  Helm- 
katnpf  V.  Wood,  85  Mo.  App.  227;  Skrainka 
T.  Oertel,  14  Mo.  App.  474.  The  contrary 
Tiew  has  been  announced  in  Oook  v.  Chap- 
man, 41  N.  J.  Eq.  1S2,  2  Atl.  286,  and  Ed- 
wards V.  Bodlne,  11  Paige  (N.  Y.)  223.  The 
general  rule  Is  that  time  expended  In  proee- 
cntlng  or  defending  an  action  (except  In  de- 
fending actions  maliciously  iturtituted)  Is  not 
the  subject  of  a  recovery.  The  public  policy 
Is  not  to  place  such  a  burden  as  a  hazard 
upon  an  unsncceasful  attempt  to  establish  a 
dalm  1^  a  suit  In  court  It  Is  therefore  not 
allowed.  We  perceive  no  good  reason  for 
making  an  exception  to  the  rule  In  litigations 
In  wMcb  there  may  be  Issued  an  Injunction 
or  attachment  sued  out  in  good  faltb.  The 
taxaUe  costs  Incurred  on  the  Injunction  are 
always  recoverable  as  damage  resulting  from 
tt  when  it  Is  dissolved.  So  much  for  the  ex* 
penaes  Incurred  by  the  defendant  upon  the 
injunction  proceedlt^ 

All  damage  caused  by  the  operation  of  the 
injimctlott  is  covered  by  the  bond.  So,  where 
It  Is  alleged  tlutt  hy  reason  of  the  injunction 
the  sale  and  delivery  of  property  has  been 
delayed  or  defeated,  whereby  the  property 
has  meantime  depreciated  In  value,  or  be- 
come lost  Buch  loss,  being  regarded  as  occa- 
sioned by  the  injunction,  may  be  properly  in- 
cluded In  estimating  tbe  damages  Incurred. 
M^senburg  v.  Schlleper,  48  Mo.  426  (2d  Ed. 
380);  FldeUty  &  Deposit  Co.  of  Md..v.  Tlna- 
iey,  100  S.  W.  272,  30  Ky.  Law  Bep.  IQOS. 
We  conclude,  the  petition  stated  a  cause  of 
action  upon  the  Injunction  bond,  and  each  of 
the  elements  of  damage  pleaded  are  subjects 


of  recovery  upon  the  bond,  except  as  to  the 
time  and  services  of  this  plalntlfl  expended 
In  that  behalf. 

Wherefore  the  judgment  sustaining  the  de- 
murrar  to  the  petition  is  reversed,  and  cause 
ronanded  fOr  proceedings  not  luoonsistent 
herewith. 


GENERAL  AOOIDEMT  &  LIFE  ASSITR. 

OOBPORATION.  Limited,  v.  MEREDITH. 
(Court  of  Appeals  of  Kentucky.   Dea  7,  1910.) 

1.  IlTSUBANCS  (I  665*)— AOCXDSnT  InsimANCB 

—  Action  —  Sditicikhot  or  Evidence— 

Cavss  of  Death. 

In  an  action  on  an  accident  Insurance  pol- 
icy, evidence  held  to  sostain  a  findlae  that  In- 
sured died  of  intussusception,  or  the  nipping  of 
one  bowel  Into  anotfaer. 

[Ed.  Note.— For  other  eases,  -see  Insurance, 
Dec.  Dig.  I  ees.*] 

2.  InSUBANCE  (f  407*)— ACOIDSNT  INSTTBANOB 

— CoNSTBucnopj  or  Poliot. 

Paragraph  A  of  an  accident  iDsurance  pol* 
Icy  insuied  against  total  loss  of  time  result- 
ing directly  and  independently  of  all  other 
cauBes  from  bodily  injaries  throQgh  external, 
violoit  and  accidental  meatus  and  which  wholly 
and  contlDuously  from  date  of  accident  disabled 
assured  from  performtne  every  duty  pertaining 
to  any  occapatloD,  ana  paragraph  Cf  provided 
for  tbe  payment  of  a  certain  sum  for  certain 
specific  total  losses,  including  life,  which  result 
solely  from  the  Injuries  described  In  paragrai^ 
A  within  00  days  from  the  date  of  the  acci- 
dent. Held,  that  the  provisions  of  paragraph 
A  requiring  the  injuries  to  whoUy  and  continn- 
oualy  disable  assured  from  performing  every 
duty,  etc.,  from  the  date  of  the  accident,  did 
not  apply  to  prevent  a  recovery  for  death,  though 
asBUKO  o&d  worked  professionally  after  the  ac- 
cident ;  recovery  for  death  being  governed  by 
paragraph  C,  which  only  required  that  deatl^ 
etc.,  result  within  90  days  from  the  accident. 

[Ei.  Note.— For  other  cases,  see  Insnranoe. 
Deo.  Dig.  I  467.*] 

3.  iNsnBANCE  (I  455*)— Accident  Insubanob 
-Cause  or  Death  —  Extebnal,  Violent. 

AND  AcCIDBNTAt.  MEANS. 

Insured  died  from  a  bodily  Iiijury  effected 
throngh  external,  violent,  and  accidental  means 
where  he  died  from  Injury  to  tbe  bowels  cansed 
by  receiving  a  sudden  jolt  in  stepping  off  the 
end  of  a  pavement 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  1166-1160 ;  Dec  Dig.  f  466.*] 

Appeal  from  Circuit  Court  Allen  County. 

Action  by  Cora  M.  Meredith  against  the 
General  Accident  &  Life  Assurance  Corpora- 
tion, Limited.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

J.  H.  OUliam  and  Bradbam  ft  Basham, 
for  appellant  Qoad  ft  OUvra,  for  ^ipelleew 

HOBSON,  J.  The  G«ieral  Accident  ft  Life 
Assurance  Corporation,  Umlted,  Issoed  to 
Dr.  w.  B.  M^edlth  an  accident  pcdlcy.  He 
died  while  the  policy  wu  In  foroe.  and  this 
action  was  broogtat  hy  bis  wife^  Cora  M. 
Meredith,  to  recova  on  Uie  policy.  On  a 
trial  of  the  case  In  the  drcnlt  court  before 
a  Jury  there  was  a  vwdlct  In  her  favor  for 
$500.    The  court  entered  Judgment  on  the 
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verdict,  refaslng  tin  dtfendant  a  nev  trial, 

and  It  appeals. 

The  Instructlona  of  tlie  court  are  not  made 
a  part  of  the  record,  and  there  were  no  ma- 
terial exceptlona  taken  to  the  teatlmony  in- 
troduced on  the  trial.  Practically  the  only 
ground  of  complaint  on  the  appeal  Is  that 
the  Terdlct  of  the  Jury  Is  against  the  evi- 
dence. The  facts  of  the  case  are  these:  Dr. 
Meredith  lived  at  Scottsville,  Ky.;  he  and 
his  brother  conducting  an  Infirmary  there. 
On  January  21,  1909,  he  and  hla  wife  and 
several  others  went  to  Nashville,  Tenn., 
stopping  at  the  Maxwell  House.  In  the  aft- 
ernoon he  and  his  wife  returned  to  the  sta- 
tion about  IS  minutes  before  train  time,  and 
there  the  doctor  remembered  that  he  had  left 
his  overcoat  at  the  Maxwell  House.  He 
went  after  his  overcoat.  About  the  time  the 
train  he  wished  to  take  was  due  to  start  he 
came  back  on  a  street  car,  and,  having 
gotten  off  the  street  car,  ran  down  the  pave- 
ment toward  the  station.  His  attention  be- 
ing fixed  on  the  train,  he  failed  to  notlcie 
when  lie  reached  the  end  of  the  pavement, 
where  there  was  a  step  down  of  about  eight 
inches;  and,  when  he  made  this  step,  he  re- 
ceived a  jolt  His  wife  was  with  the  con- 
ductor holding  the  train  for  him.  He  walk- 
ed slowly  from  tliis  point  to  where  his  wife 
was,  and  was  pale  and  suffering  when  he 
reached  her.  He  continned  to  auttw  after  he 
got  <m  the  train,  and,  when  he  readied  Gkil- 
latln,  he  got  oS,  took  a  hack,  and  went  to 
a  drug  store  where  be  got  some  medicine. 
After  this  be  went  on  home.  He  suffered 
that  night  The  next  morning  be  was  a  lit- 
tle better,  and  be  made  a  call  on  a  patloit, 
and  on  the  n^  day  he  made  another  call, 
but  returning  from  that  visit,  be  went  to 
bed,  and  was  not  out  of  bed  any  more.  He 
died  on  January  29th.  The  proof  tat  the 
plaintiff  on  the  trial  showed  that  be  died  of 
Intussusception,  which  is  the  sllpi^g  of  one 
bowel  Into  another.  His  brother,  who  was 
on  the  train  with  tiim,  and  treated  him  from 
that  time  until  he  died,  as  w^  as  two  other 
physicians  wtao  were  called  Into  the  case, 
testified  that  in  their  Jndgmoit  tlie  Jolt 
whldi  he  received  when  be  sti^fped  from 
the  pavemoit  caused  flie  bowel  to  slip  into 
the  other;  that  this  had  produced  the  pain 
which  immediately  followed,  and  caused  him 
to  be  pale  wtien  he  reached  his  wif^  and 
also  caused  the  tmdemess  and  swelling  of 
the  bowels  which  soon  thereafter  set  up; 
that  at  first  the  obstruction  ot  the  bowel  was 
partial,  but  that  later  the  obstruction  be- 
came total,  and  after  Als  tfa^  w^re  unable 
to  get  any  action  on  his  bowels,  and  he 
died  from  intussusception.  The  plalnthf  sus- 
tained her  theory  as  to  the  causes  of  his 
death  by  four  physicians  whom  «he  intro- 
duced. The  defendant  introduced  four  phy- 
sldans,  who  did  not  see  the  deceased  or 
know  bis  symptoms,  who  gave  It  as  their 
ophiion  that  his  death  conld  not  have  been 


caused  by  lntuasusoq>tion.  We  cannot  sajr 
that  the  Jury  were  not  warranted  in  believ- 
ing the  witnesses  for  the  plaintiff.  There 
was  no  contradictory  ertdeaoe  as  to  the  facts 
they  stated,  and  these  Acts  wait  far  to 
sustain  the  condnslon  that  they  readied. 

It  la  insisted,  however,  that  the  facta 
shown  do  not  warrant  the  recovery  bad  im> 
der  the  policy.  The  policy  provides  amons 
other  things  that  the  company  thereby  in- 
sured the  deceased  as  follows; 

"Total  Accident  I>lsabUlt7.  (a)  At  the 
rate  of  fifty  dollars  per  month,  for  a  pe- 
riod not  exceeding  twenty-four  consecutive 
months,  against  total  loss  of  time  reeultlnff 
directly  and  independently  of  aU  other 
causes  from  bodily  Injuries  effected  tJnymgh . 
external,  violent  and  accidental  means,  and 
which  wholly  and  continuously  from  date  of 
acddoit  disable  and  prevmt  the  assoretl 
from  performing  every  duty  pertatning  to 
any  business  or  occupation. 

"Partial  Disability,  (b)  Or,  if  such  In- 
juries shall  wholly  and  continuously,  from 
date  of  accident,  disable  and  prevent  the  as- 
sured from  p»fomilng  one  or  more  import 
tant  dally  duties  pertaining  to  his  occupa- 
tion, or  in  event  of  like  disability  imme- 
diately following  total  loas  of  time,  the  com- 
pany will  pay  the  assured  for  the  period 
of  such  partial  disability,  not  exceeding  six 
(6)  consecutive  months,  at  the  rate  of  40  pw 
cent  (twenty  dollars)  per  month,  provided 
the  maximum  period  for  whldi  Indemnity 
sball  be  paid  nuder  paragraphs  A  and  B 
hereof,  for  any  one  li^Qi?*  shall  not  exceed 
twenty-four  consecutive  months. 

"Specific  Total  Losses,  (c)  Or,  If  any  one 
of  the  following  specific  total  losses  shall  re- 
sult solely  from  the  InJorleB  described  in 
paragrai^  A  within  ninety  days  tiom  date 
of  acddttit,  the  company  vUl  pay.  in  ilea 
of  any  other  indemnity — 

'Life,  H-n  hondrvd  doUan,  the  prtaelpal  anm 

of  this  poller. 
Both  handi      MFrwanot  or  tliov*  tb*  vrlM^ 
tb»  principal  mm. 

"War  ^  WTOrS&M  St  OT  abOT*  ttW  SllUlb 

tba  prlDoipal  nun. 
One  band  and  on*  foot  br  Mrennc*  at  or 
i(M       abovs  the  wrist  or  ankle,  the  principal  mm, 
1  SnUre  eight  of  both  eree,  U  IrroToeablr  loe^ 
the  principal  enm. 
Blther  band  br  eereranoe  at  or  abon  the 

wiiBt.  ooe-haU  of  the  principal  Bum. 
Either  foot  br  aeverance  at  or  above  Um 

ankle,  one-halt  the  prhwlpal  som. 
Bntlre  light  of  one  vy,  U  irrsvoosNy  faH< 
.  one-third  of  the  prlnolpal  anm. 

"Indemnity  for  loss  of  life  shall  be  pay- 
able to  the  beneficiary  named  In  said  sched- 
ule, if  surviving,  otherwise  to  the  execu- 
tors or  administrators  of  the  assured." 

It  will  be  observed  that  in  clause  A,  reg- 
ulating the  amount  to  be  paid  for  total  ac- 
cident disability,  the  company  assumes  re- 
sponsibility only  for  "loss  of  time  resulting 
directly  and  independently  of  all  other  caus- 
es from  bodily  Injuries  effected  through  ex* 
temal,  violent  and  acddental  means,  and 
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vhlcli  wbolly  and  contlnuoiuly  from  date  of 
acddttit  disable  and  prevent  tbe  assured 
from  performing  every  duty  pertaining  to 
any  business  or  occupation.'* 

It  Is  insisted  that  tbe  assured  made  the 
calls  referred  to  after  be  was  burt,  and  on 
botb  of  these  days  was  not  wbolly  and  con- 
tinuously prevented  from  performing  tbe  du- 
ties pertaining  to  his  business.  If  this  was 
a  suit  to  recover  for  bis  disability  at  tbe 
rate  of  f50  a  month,  this  clause  would  ap- 
ply, and  would  preclude  a  recovery  on  the 
facts  shown  for  total  accident  disability. 
But  tbe  recovery  is  not  sought  under  this 
clause.  Tbe  recovery  is  sought  under  clause 
C  for  loss  of  life,  $500.  It  Is  insisted  that 
in  this  clause  tbe  liability  of  the  company 
Is  limited  to  losses  which  "shall  result  sole- 
ly from  tbe  injuries  described  in  partigraph 
A  within  ninety  days  from  date  of  acci- 
dent," and  that,  when  we  look  to  paragraph 
A,  tbe  only  injuries  which  are  included  in 
it  are  those  wbicb  wbolly  and  continuously 
from  date  of  accident  disable  tbe  assured 
from  performing  every  duty  pertaining  to 
his  occupation.  But  that  Is  not  the  mean- 
ing of  the  policy.  The  losses  specified  in 
section  O  must  occur  "within  ninety  days 
from  date  of  accident" ;  that  is,  tbe  com- 
pany is  not  liable  for  loss  of  life,  unless 
the  man  dies  in  90  days  after  the  accident 
Tbe  injuries  described  in  paragraph  A  with- 
in the  meaning  of  section  G  are  "bodily  in- 
jnrlee  effected  through  external,  violent  and 
accidental  means."  Section  C  deals  with 
the  loss  of  life  or  a  hand  or  foot  or  eyes. 
It  sets  out  a  liability  which  the  company  as- 
sumes in  addition  to  tbe  total  accident  dis- 
ability set  out  in  section  A.  Tbe  total 
accident  disability  cannot  be  recovered  for 
under  section  A,  unless  tbe  disability  Is  con- 
tinuous from  the  date  of  tbe  accident  Bat 
for  the  things  set  out  In  section  G  no  dis- 
ability is  required.  It  Is  only  required  that 
tbe  loss  must  occur  within  90  days  from  the 
date  of  tbe  accident  We  bad  this  question 
before  us  under  a  policy  practically  the 
same  as  this  in  ^tna  Life  Ins.  Go.  v.  Beth- 
el. 140  Ky.  609,  131  S.  W.  523.  and  there 
held  as  above  indicated.  If  the  deceased  got 
a  fall  as  above  stated,  when  he  stepped  from 
'  the  pavement,  and  this  fall  produced  tbe  In- 
jury to  tbe  bowel  which  caused  bis  death, 
bis  life  was  lost  from  a  bodily  Injury  ef- 
fected through  external,  violent,  and  acci- 
dental means.  American  Accldrat  Go.  v. 
Reigart  &4  Ky.  547,  23  S.  W.  191,  15  Ky. 
Law  Bep.  468,  21  L.  R.  A.  651,  42  Am.  St 
B^.  374;  Omberg  v.  U.  S.  Mut  Accident 
Ass'n,  101  Ky.  303.  40  S.  W.  900,  19  Ky. 
Law  Rep.  462,  72  Am.  St  Rep.  392 ;  Fidelity 
&  Casualty  Co.  v.  Cooper,  137  Ky.  544,  126 
S.  W.  111. 

On  tbe  whole  case  we  see  no  reason  for 
disturbing  the  verdict  of  tbe  jury. 
Judgment  affirmed. 


J.  W.  KELIiT  A  CO.  V.  STATE. 
(Supreme  Court  of  Tennewee.  Mov.  19,  1910.) 

1.  Statotbs  (I  188*)— CoNSTBttcnoN— Mbar- 

INO  or  WOBDS. 

In  construing  a  statote,  tbe  tnqairy  is  not 
what  is  tbe  strlettand  accurate  definition  of 
words  according  to  accepted  nsagre  and  the  ap- 
proved autbority  of  lezicoKraphers,  but  what 
was  the  legislative  intent,  which  Is  to  be  ascer- 
tained from  an  examination  of  the  statute  It- 
self, in  connection  with  other  statutes  In  pari 
materia,  and  In  the  llRbt  of  the  history  of  the 
system  of  legislatioQ  of  which  it  U  a  part 

[S!d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  J  266 ;  Dec  Dig.  i  188.*] 

2.  Intoxioatiito  I^quobs  (S  146*)— Pbohibit- 
BD  Sales— Statutes— "Sajuc"— "Tipple"— 
— "0»"— "Bevebaoe." 

In  view  of  prior  leglsIatloD  On  the  liquor 
traffic,  the  word  '^sale"  In  the  title  of  Acta  1909. 
c  1,  entitled  an  act  to  prohibit  the  "sale"  of 
intoxicating  liquors  as  a  beverage  near  a  school- 
bous^  where  a  school  is  kept,  whether  the 
school  be  in  session  or  not  includes  all  sales 
withoot  regard  to  their  form  or  character;  and 
tbe  word  "tipple,"  in  section  1,  declarinif  it  un- 
lawful "to  sell  or  tip;ple"  any  Intoxicating  liq- 
uors as  a  beverage  within  four  miles  of  such  a 
schoolhouse,  denotes  a  sabdivislon  of  the  more 
comprehensive  term  "sale."  as  used  In  the  title, 
and  its  equivalent  "to  sell"  as  used  in  the  body; 
and  the  word  "or,"  between  "sell"  and  "tipple," 
Is  used  in  a  disjunctive  sense,  the  prohibition 
not  being  against  tipple  sales  alone,  but  as  well 
against  any  other  ules:  and  the  wofds  "as  a 
beverage"  refer  to  a  sale  of  liquor,  not  neces- 
sarily to  be  consumed  by  the  immediate  pur- 
chaser, but  to  be  finally  nsed,  when  it  reached 
the  consumer,  as  a  beverage,  so  that  a  sale  In 
wholesale  quantities  of  Intoxicating  liquors,  by  a 
manufocturer  thereof  to  a  wholesaler,  with  only 
a  general  and  promiscuous  pnrpose.  includes  a 
beverage  sale,  within  the  prohibition  of  the 
statute. 

[Ed.  Note.— For  otiher  casss.  sse  Intoxicating 
L^nors,  Cent  Dig.  H  ItSO,  iSl;   Dec  Dig.  « 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  769;  vol.  6,  pp.  6002-5015;  vol.  8,  p. 
7739;  vol.  7,  pp.  6291-6306;  vol.  8,  p.  7798; 
vol.  8,  p.  6976.] 

8.  IlTTOXIOATIHa  LlQUOBS  (|  224*)— PBOSECU- 
Tion  FOB  SALC— PUBPOSE  OT  SaX«— BUBDER 

OV  Pboop. 

A  sale  of  lutoxIcBting  liquors  by  defendant 
being  proven,  which  is  within  tbe  prohibition  of 
Acta  1909,  c  1,  if  the  liquor  was  sold  as  a 
beverage,  defendant  has  the  burden  of  proving  it 
was  for  some  other  puriraee;  the  fact  of  the  sale 
being  in  a  large  quanti^  to  be  distributed  by  the 
buyer  to  the  puoUe  generally  for  all  purposes 
not  negativing  a  purpose  on  the  part  of  such 
seller  that  it  was  sold  as  a  beverage. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  H  276,  277;  Dec.  Dig.  | 
224.*] 

4.  Statutes  (|  228*)— Constbuction— Excep- 
tions. 

Under  the  general  rule  for  construction  of 
statutes  that  tbe  exception  indicates  the  extent 
of  the  ereneral  provision.  Acts  1877,  c.  23,  and 
Acta  1887,  c.  167,  which  by  section  1  declare  it 
unlawful  to  sell  or  tipple  intoxicating  liquor 
within  certain  territory,  by  section  2,  declaring 
the  act  not  to  apply  to  sales  by  manufacturers 
of  such  liquor  In  wholesale  qnantities,  indicate 
that  all  otner  sales  are  within  the  prohibition, 
and  that  such  sale  would  be  but  for  the  excep- 
tion ;  and  it  would  require  the  strongrat  show- 
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ing  in  tbe  debates  at  the  time  the  act  was  pass- 
ed, and  in  tbe  dicumatances  sntroundlDg  its 
pasBase,  to  induce  a  holding  that  the  exeeptioa 
was  introduced  merely  as  a  result  of  overcau- 
tioD. 

[Ed.  Note— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  810;  Dec.  Dig.  f  238.*] 

5.  Constitutional  Ijaw  206*}— Ci.ub  Lbo- 

I6LATI0N. 

Acts  1887,  c.  167,  {  1.  prohibiting  the  sale 
of  intoxicating  liquors  within  four  miles  of  a 
scboolbouse,  ia  not  unconstitutional,  on  tbe 
ground  of  the  exception  in  section  2  in  favor  of 
sales  in  wholesale  packages  or  quantities  by  the 
manufacturer,  being  an  unreasonable  and  arbi- 
trary distinction  in  favor  of  the  manufacturer 
against  wholesale  dealers  who  are  not  manufac- 
turers; the  distinction  being  natural,  reasona- 
ble, and  just,  in  view  of  the  nature  of  tha  two 
occapations  and  of  the  farther  ezceptlOD  in  fa- 
vor of  all  sales  within  the  limits  of  any  Incoi^ 
po rated  town. 

[EM  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  H  651,  668;   Dec.  Dig.  S 


6.  Statutes  (§  114*}— Tttles  and  Pbotisions 
— Sale  or  Intoxigatinq  Liquobs — "Nbab." 

Tbe  title  of  Acts  190&,  c.  1,  an  act  to  pro- 
hibit tbe  sale  of  intoxicating  liquors  as  a  bev- 
erage "near"  any  scboolhouae,  where  a  school  is 
kept,  whether  it  be  in  session  or  not,  cannot  be 
said  not  to  warrant  the  provision  of  the  act  pro- 
hibiting such  a  sale  within  four  miles  of  such  a 
scboolhouae,  especially  where  such  provision  has 
repeatedly  been  made  before  under  a  like  title; 
the  word  "near"  being  a  relative  term,  the  prop- 
er import  of  which  is  dependent  on  tbe  sense  and 
connection  in  which  it  is  used,  considered  to- 
gether with  the  purposes  to  be  accomplished. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  S  148;  Dec.  Dig.  }  114.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4687-4690.] 

7.  Statutes  (5  137*)— Akendatobt  Acts. 

Acts  1900,  c.  1,  prohibiting  sale  of  intoxi- 
cating liquors.  Is  not  an  amendatory  act,  requir- 
ed to  recite  the  title  or  substance  of  the  laws 
amended;  it  not  appearing  to  be  such  an  act, 
but  being,  of  and  within  itself,  a  complete  treat- 
ment of  the  subject  of  legislation  wiUi  which  it 
deals. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  204 ;  Dec.  Dig.  S  137.*] 

8.  CoHBTrruTiONAL  Law  (|  42*)- Right  to 
Raise  Constitutionai.  Question. 

A  manuhcturer  of  intoxicating  liquors 

firosecnted  for  violating  Acts  190&,  c.  1,  prohib- 
ting  sales  of  intoxicating  liquors  as  a  beverage 
within  four  mites  of  a  schoolhouse,  is  not  in  a 
position  to  attack  the  statute  aa  taking  prop- 
erty without  compensation  and  without  due  pro- 
cess, which  it  does  not  do  if.  as  is  to  be  pre- 
sumed, the  six  months  between  its  passage  and 
the  time  of  its  going  into  effect  was  ample  for 
disposing  of  liquor  on  hand  ;  it  not  showing  that 
the  liquor,  sale  of  which  was  complained  of, 
was  some  on  band  when  the  law  was  passed,  or 
what  efforts  had  been  made  to  dispose  of  that 
then  on  band,  or  how  much  had  been  disposed 
of,  but  its  president  merely  testifying,  in  re- 
npoDse  to  a  leading  question,  that  ft  had  made 
every  effort  possible  to  dispose  of  its  liquors  at 
a  fair  price. 

fF^,  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  {  39;  Dec.  Dig.  {  42.*] 

Error  to  Criminal  Court,  Hamilton  CouDty; 
S.  E.  McReynolds,  Judge. 
J.  W.  Kelly  &  Co.  was  convicted  o(  violat- 


ing the  llQnor  laws,  uid  brings  error.  Af- 
firmed. 

Spears  &  Lynch,  Lewis  M.  Coleman,  and 
WllUams  &  Lancaster,  for  plaintiff  In  error. 
Attorney  General  Gates,  for  the  State. 

LANSDEN.  J.  The  platntlfl  in  error,  a  cor- 
poration, Was  indicted  in  the  criminal  court 
of  Hamilton  county  for  that  it  "did  nnlaw- 
fnlly  sell  as  a  beverage  in  wholesale  quan- 
tities spirituous,  Tlnons,  malt,  aloobollc,  and 
intoxicating  liquor  within  four  miles  of  a 
scboolbouse  where  a  school  was  kept,"  and, 
upon  trial,  was  convicted,  and  a  fine  of  9^0 
was  assessed  against  It,  from  wblcb  It  has 
appealed  to  this  court 

lu  the  court  below  plaintiff  In  error  moved 
to  qudsb  the  Indlctmait  upon  the  foUowing 
grounds : 

"(1)  Because  there  is  no  law  In  this  state 
which  forbids  or  makra  unlawful  the  sale 
of  liquors,  or  beer  In  wholesale  quantities,  as 
charged  In  the  indictment  In  tbls  cause,  and 
no  act  of  the  G^eral  Assembly  of  this  state 
purporting  to  forbid  sucb  sales. 

"(Z)  Because  the  fonr-mile  act  of  1909,  be- 
ing chapter  1  of  tbe  Acts  of  the  Fifty-Sixth 
General  Assembly  of  the  State  of  Tennessee, 
and  being  the  act  which  It  Is  Insisted  by  tbe 
state  that  the  defendant  bad  violated.  Is  in 
violation  of  article  2,  |  17.  of  the  Constitu- 
tion of  Tennessee:  (a)  In  that  the  prohibi- 
tion of  the  sale  of  liquor  within  four  miles 
of  a  schoolhouse  was  not  embraced  In  tbe 
title,  which  prohibits  a  sale  near  any  school- 
house  ;  (b)  In  that  the  wholesaling  of  liquor  Is 
not  a  sale  as  a  beverage,  and  therefore  not 
expressed  In  the  title;  and  (c)  in  that  it  la 
In  violation  of  that  part  of  the  above  section 
of  article  2  of  the  Constitution  of  the  state 
of  Tennessee,  to  tbe  effect  that  all  acts 
which  repeal,  revise,  or  amend  former  laws 
shall  recite  In  their  caption  or  otherwise  tbe 
title  or  snbetance  of  the  laws  repealed,  re- 
vised, or  amended, 

"(3)  Because,  If  said  act  should  be  con- 
strued BO  as  to  prohibit  tbe  sale  of  liquors 
in  wholesale  quantities,  then  It  violates  ar- 
ticle 1,  8  8,  of  the  Constitution  of  the  state 
of  Tennessee,  and  is  void.  And  also  violates 
article  1,  {  21,  of  the  Constitution  of  Ten- 
nessee, and  the  fifth  amendment  to  tbe  Con- 
stitution of  tbe  United  States. 

"(4)  Because,  If  said  act  should  be  con- 
strued so  as  to  prohibit  the  sale  of  liquors 
In  wholesale  quantities,  then  It  violates  tbe 
'due  process  of  law'  clause  of  the  fourteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States,  and  Is  void." 

This  motion  was  overruled,  and  defendant 
was  placed  upon  trial  upon  Its  plea  of  not 
guilty.  Upon  the  trial  defendant  admitted 
the  sale  aa  charged,  but  did  not  admit  that 
It  made  tbe  sale  "as  a  beverage."  The  proof 
shows  that  defendant  Is  a  distiller,  and  has 
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been  for  many  rears,  and  In  connection  wltb 
Its  business  as  distiller  It  sells  bj  wholesale 
its  own  brands  of  whisky  and  such  other 
brands  as  may  be  demanded  by  Its  trade.  Tbe 
sale  In  question  was  a  sale  ot  10  barrels  of 
"Deep  Sining"  whisky  manufactured  by  de- 
fendant and  wAA  to  Wakeman  Distilling  Oom- 
paoy,  a  corporation,  engaged  In  the  whole- 
sale whlaky  business,  and  also  a  diatiUer; 
but  at  the  time  of  this  sale  Its  distillery 
was  fdosed. 

Tbe  purchaser  testified  that  tbe  sale  in 
question  was  made  to  be  resold  in  quanti- 
ties of  five  gallons  or  more,  and  that  it  was 

BO  8OI4. 

After  Judgment  of  conviction  by  the  court, 
defendant  moved  for  a  new  trial,  aoslKDlng 
as  causes  therefor  tbe  reasons  unbodied  in 
its  motion  to  quash  tbe  Indlctmoit  wl0i  the 
added  ground  that  the  court  wred  in  orer- 
ruling  its  motion  to  quash.  There  was  no  ex- 
ceptlon  in  the  court  below  that  the  conviction 
was  not  supported  by  the  evidence. 

Hie  statute  under  whldi  this  convlctlcm 
was  had  Is  as  follows : 

"An  act  to  prohibit  the  sale  tof  intoxicating 
liquors  as  a  beverage  near  any  sdMwlhouse, 
public  or  iHlvate^  where  a  school  Is  kept, 
whether  the  school  be  in  session  or  not 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Tramessee,  that  It 
sball  not  h»eafter  be  lawful  for  any  person 
to  sen  or  tipple  any  intoxicating  liquors,  in- 
cluding wine,  ale,  and  beer,  as  a  beverage, 
within  four  miles  of  any  sdioolfaouse,  public 
or  private  where  a  school  Is  kept,  whether 
the  school  be  then  in  session  or  not,  in  this 
state,  and  that  any  one  violating  the  provi- 
sion of  this  act  shall  be  guilty  ot  misde- 
meanor, and,  upon  conviction,  shall  be  pun- 
tebed  by  fine  for  each  offense  of  not  less  than 
990.00  nor  more  0ian  9S00,  and  imprisoned 
for  a  period  of  not  less  than  thirty  days  nor 
more  than  six  mou&a, 

"See.  2.  Be  It  further  enacted,  that  the 
grand  Juries  shall  have  and  exerdae  inquis- 
itorial power  In  respect  to  vtolatlons  of  this 
act,  sjid  it  shall  be  the  duty  of  the  circuit 
and  criminal  Judges  of  the  state  to  give  the 
same  in  diarge  to  thran. 

"See.  8.  Be  It  further  enacted,  that  all 
laws  In  conflict  with  this  act  be,  and  the 
same  are  hereby,  repealed. 

"Sec.  4.  Be  it  further  enacted,  that  this 
act  take  effect  from  and  after  July  1,  1909, 
tbe  public  welfare  requiring  It** 

Laws  1009.  c.  1. 

There  are  two  queBtlons  made  in  this 
ooiirt  against  the  conviction  of  defendant 
which  may  be  generally  stated  as  follows : 

1(a)  The  natural  and  proper,  as  well  as 
the  legal,  meaning  of  this  statute,  does  not 
Include  a  wholesale  sale  between  two  conK>- 
ratlona  engaged  in  the  wholesale  business 
way.  because  the  Uilng  forbidden  by  tbe  ex- 
press terms  of  the  statute  Is  to  "sell  or  tip- 
ple" int<aicating  liquors  ''as  a  beverage"; 
that  to  "sell  or  tipple^"  as  used  in  the  stat- 


ute, means  to  tipple  only;  and  that  Bin  the 
sale  was  made  to  a  corporation  for  the  pur- 
pose of  resale  in  wholesale  quantities,  It 
could  not  have  been  aoAA  "as  a  bevnage." 

(b)  If  this  were  not  true  as  an  original 
proposition,  the  terms  to  *^11  or  tipple" 
had  acquired  a  fixed  and  definite  meaning 
in  the  whisky  stetutes  of  this  stete  by  con- 
struction by  this  court  of  the  same  words 
used  in  the  four-mile  law  of  1877  and  1887: 
and  thneCore.  when  the  act  of  1909  employ- 
ed these  temn,  they  were  written  Into  the 
law  with  this  definition  attached,  and  the 
Legislature  must  have  intended  that  they 
should  be  so  understood. 

2.  "JAb  act  in  question  Is  unoonsUtntloDal 
and  void  for  the  various  reasrais  set  out  In 
the  motion  to  quash  heretofore  eo^^ai  In  this 
opinion. 

The  purpose  of  the  act,  as  stated  in  Its 
title,  is  to  "prohibit  the  8810**  of  intoxicating 
liquors  as  a  beverage  near  any  scbooUunne, 
etc.,  and  tbe  language  used  to  define  the 
thing  foiiadden  is  "that  it  shall  not  hereaft- 
er be  lawful  for  any  person  to  sell  or  tipple 
any  Intoxicating  liquors,  etc,  as  a  beverage 
within  four  miles  of  a  schooUwuse." 

Therefore  the  use  of  the  words  '*to  pro- 
hibit the  sale  of  intoxicating  liquors,"  if 
standing  alone,  would  undoubtedly  onbrace 
all  sales,  and  they  must  be  held  to  so  In- 
clude thrai^  unless  the  words  "as  a  beverage" 
restrict  tJie  scope  of  l^;bilatIon  des^nated  by 
the  tlUe  In  sndi  manner  as  to  Undt  the  word 
"sale"  to  a  particular  kind  of  sale. 

Counsel  for  defendant '  while  conceding 
that  the  word  "sale"  used  In  the  title  Is  a 
word  of  general  signification,  contend  thatita 
"general  character  Is  cut  down"  by  the  use 
of  the  words  "as  a  beverage  near  a  school- 
house"  in  connection  vrlth  it  and  these  words 
qualify  Ite  meaning  to  such  an  extent  and 
In  such  way  that  the  one  thing  prohibited 
by  the  title  la  "a  sale  as  a  beverage  near  a 
schoolhouse."  And,  as  we  understand  the 
argument  of  counsel,  they  go  further,  and 
say  that  a  beverage  sale  is  a  "sale  of  liq- 
uors to  be  drunk  for  the  pleasure  of  drink- 
ing." It  would  follow  from  this  that  the 
only  sale  embraced  in  this  title  is  a  sale 
where  there  concurs  with  the  fact  of  the 
sale  an  Intention  iqion  the  part  of  the  seller 
that  the  purchaser  should  drink  the  liquor 
for  tbe  pleasure  of  drinking. 

Hmce  It  Is  argued  that  the  words  *^  sell 
or  tipple,"  used  In  the  body  of  the  act  to 
designate  the  offense  denounced,  must  be  un- 
derstood to  fall  within  this  narrow  compass 
of  the  title,  and,  in  order  that  this  may  be 
true,  and  the  act  not  be  duplex,  It  Is  neces- 
sary to  construe  "sell  or  tipple"  to  mean  tip- 
ple only ;  that  Is.  *^ple"  Is  exi^anatory  of 
sell,  and  the  act  should  be  read  aa  tbou^  it 
said  "it  shall  not  hereafter  be  lawful  for  any 
person  to  sell,  that  Is  to  say,  tii^le,  etc." 
It  is  further  said  that  tbe  word  "tipple" 
has  acquired  a  meaning  of  ite  own  In  our 
liquor  legislation,  and  that  this  court  has 
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often  defined.  It  to  mean  **to  sell  to  be  drank 
at  tbB  place  of  sale";  and  from  this  postulate 
It  l8  concluded  that,  as  a  tippling  sale  1b  a 
retail  sale,  the  only  sale  forbidden  by  Hie 
act  is  a  retail  Bal&  It  is  also  said  that  the 
word  "or,"  used  between  the  words  "sell" 
and  "tipple,"  means  that  "tipidtf'  Is  explana- 
tory of  "sell,"  because  If  that  were  not  true, 
and  it  was  used  In  a  disjunctive  sense  to  in- 
dicate two  kinds  of  sales,  it  would  render 
the  act  unconstitutional  because  the  body  of 
the  act  would  be  broader  than  its  caption. 

Counsel  cite  us  the  dictionary  definition 
of  the  words  "beverage,"  "tipple,"  and  "or,"' 
and  invite  us  to  a  consideration  of  their  ab- 
stract and  literal  meanings ;  but  this  we  must 
decline  to  do,  because  the  Inquiry  hare  is,  not 
what  their  strict  and  accurate  definitions 
may  be  according  to  accepted  usage  and  the 
Approved  authority  of  the  lexicographers,  but 
in  this  case,  as  in  all  others,  involving  the 
construction  of  statutes,  the  sole  question  is : 
What  was  the  l^i^tlve  Int^itT  This  in- 
tent must  be  ascertained  from  an  examina- 
tion of  the  statute  Itself  In  connection  with 
other  statutes  In  pari  materia,  and  In  the 
light  of  the  history  of  the  system  of  legisla- 
tion of  which  it  la  a  part. 

"In  the  course  of  the  entire  l^lslatlve 
dealing  with  the  subject,"  says  Mr.  Black, 
"we  are  to  discover  the  progress  and  develop- 
ment of  a  uniform  and  consistent  design,  or 
else  the  continued  modification  and  adoption 
of  the  original  design  to  apply  It  to  chang- 
ing conditions  or  circumstance).  In  the  pas- 
sage of  each  act,  the  legislative  body  must 
be  supposed  to  have  had  In  mind  and  In 
contemplation  the  existing  legislation  on  the 
same  subject,  and  to  have  shaped  Its  new 
enactment  with  reference  thereto.  Hence  the 
same  principle  which  reauiree  us  to  study 
the  context  for  the  meaning  of  a  particular 
phrase  or  provision,  and  which  directs  us  to 
compare  all  of  Uie  several  parts  of  the  same 
statute,  only  takes  us  on  a  broader  scope 
when  It  bids  us  read  together,  and  with  ref- 
erence to  each  other,  all  statutes  In  pari 
materia."  Black  on  Interpretation  of  Law, 
p.  201. 

Mr.  findllch  admirably  states  the  rule  of 
construction  under  consideration  in  these 
words:  "It  requires  particular  phrases,  left 
doubtful  by  the  act  Itself,  to  be  construed 
as  synonymous  wlUi,  or  analogous  to,  the 
game  phrases  used  in  other  statutes  upon 
the  same  subject  in  such  connections  and 
surronndings  as  define  th^  meaning  beyond 
question,  or  point  emphatioally  to  a  c^taln 
interpretation.  It  requires  gaps  left  in  the 
act,  not  amountii^  to  casus  omlssl,  to  be 
filled  from  materials  supplied  by  other 
statutes  upon  the  same  subject  and  in  har- 
mony with  them.  It  requires  words  capable 
of  several  meanings,  the  choice  among  which 
is  not  determined  by  the  use  of  the  words  in 
a  definite  and  unmistaklng  sense  In  one  of 
the  statutes,  to  be  so  construed,  if  p<wslble, 
as  to  preserve  in  force  and  ^ect,  side  by 


side  witb  Qiem,  the  words  of  earlier  statutes, 
to  the  avoidance  of  an  interpretation  which 
would  raise  a  repugnancy  between  the  ear> 
liar  and  latw  statutes,  fatal  to  the  former." 
Endlidi,  Interpretation,  |  63. 

Before  examining  the  original  four-mile 
law  of  1877,  it  Is  proper  to  recapitulate  the 
legislation  upon  the  liquor  traffic  In  existence 
at  the  date  of  the  passage  of  this  law,  so  that 
we  may  view  the  situati<Hi  aa  it  must  have 
appeared  to  the  L^^ature  at  tba  time  of 
Its  passage. 

Many  laws  had  been  passed  upon  tile  suIh 
Ject  having  for  their  purposes  the  regulation 
and  restriction  of  the  sale  of  intoxicating  liq- 
uors OS  well  as  other  laws  forming  part  of 
our  revenue  system  whose  primary  object 
was  the  raising  of  revenue,  but  the  enforce- 
ment of  which  necessarily  became  restrictive 
And  aided  largely  the  regulation  statutes. 

At  an  early  day,  it  was  made  unlawful  to 
carry  and  sell  or  ofFer  to  sell  intoxicating 
liquor  within  one  mile  of  any  place  of  wor- 
ship, such  sale  or  offer  to  sell  not  being  at 
the  regular  place  of  business  of  the  seller. 
Shannon's  GodOi  f  2567. 

It  was  unlawful  to  sell  or  to  give  intoxicat- 
ing liquors  to  a  minor,  to  on  habitual  drunk- 
ard; to  sell  or  keep  for  sale  intoxicating  liq- 
uor within  two  miles  of  the  Insane  hospital 
buildings;  to  sell  Intoxicating  liquors  In  thea- 
ters or  places  of  amusement;  to  give  or  sell 
intoxicating  liquors  to  any  person  at  or  near 
an  election  ground;  or  to  keep  open  the 
places  of  such  sales  on  election  day.  It  was 
also  unlawful  to  sell  Intoxicating  liquors 
within  one-half  mile  of  the  inclosure  around 
the  fair  grounds  of  any  agricultural  or  me- 
chanical association  or  society. 

It  will  be  observed  that  all  of  the  forego- 
iag  statutes  had  for  their  object  a  restriction 
and  regulation  of  the  traffic,  and  the  sales 
were  forbidden  under  the  conditions  stated 
without  r^rd  to  the  quantity  or  the  pur- 
pose for  which  the  sale  was  made  or  wheth- 
er the  seller  had  a  license.  By  section  4857 
of  the  Code  (section  6780  of  Shannon's  Code) 
it  was  provided  that  "it  Is  a  misdemeanor  to 
sell  spirituous  or  vinous  liquors  without  first 
obtaining  a  license  therefor" ;  and  by  section 
18  of  chapter  45  of  the  Session  Acts  of  1868- 
60  it  was  provided  "that  dealers  in  spirits, 
wines,  liquors,  etc.,  may.  take  out  a  quarter- 
ly or  sfflniannual  license  at  the  present  rate 
of  taxation" ;  and  by  section  6  of  the  same 
act  a  special  privilege  tax  was  Imposed  upon 
"retail  dealers  In  spirits,  wines,  ale,  beer  or 
other  malt  liquors."  From  this  it  will  be 
observed  that  there  could  be  no  sale  of  In- 
toxicants under  our  revenue  laws  without  a 
license  having  first  been  obtained  for  the 
purpose  until  the  passage  of  chapter  61  of 
the  Session  Acts  of  1S70,  wherein  It  was 
provided  "that  hereafter  all  r^ularly  li- 
censed druggists  In  this  state  without  ol>- 
talning  on  additional  license  therefor  be,  and 
they  are  hereby  authorized  to  furnish  vinous 
liquors  to  any  church  offlcor  to  be  need  for 
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sBcrameiital  or  commmibm  purpous  oi  to 
fill  the  prescrlptloD  of  any  recnlarly  prac- 
ticing pbystdan  prescribixv  splrltaoos  or 
rlxuras  IlqnorB  oa  a  medicinal  remedy";  and 
by  section  2  of  the  aame  act  it  was  farther 
declared  'that,  the  sale  or  gift  at  any  splrlt- 
noos,  Tinons  or  malt  Ilqnon  any  drag- 
gist  in  this  state  exc«pt  as  provided  in  the 
first  section  of  this  act  shall  be  anlawfnl 
and  snbject  the  person  offoidlng  to  all  the 
penalties  now-  prescrll)ed  by  law  for  selling 
liqnora  without  licoise." 

Tho  original  foar-mlle  law  (chapter  23. 
Acta  1877)  is  as  follows : 

"An  act  to  prohibit  the  sale  of  intoxicat- 
ing liqoora  near  Institatlons  of  teaming. 

**Sectl(m  1,  Be  It  enacted  by  the  General 
Assembly  (tf  tile  State  of  Tennessee  that  it 
ehall  not,  hereafCOT,  be  lawfnl  for  any  per- 
son to  sell  or  tipple  any  intoxicatiiv  bever- 
age within  foar  miles  an  Incorporated  in- 
stitQtion  of  learning  In  this  stat^  and  that 
any  one  violating  the  provisions  of  this  Act 
shall  be  guilty  of  a  misdemeanor,,  and  npon 
conviction  shall  be  punished  by  a  fine  of  not 
leas  than  one  hundred  dollars,  nor  more  than 
two  hundred  and  fifty  dollars,  ai^  Imprls- 
(Huuent  for  a  period  of  not  lees  than  one  nor 
more  than  six  months. 

**Sec.  2.  Be  it  further  enacted,  that  this 
act  shall  not  apply  to  the  sale  of  such  Uq- 
wm  within  the  limits  of  any  incorporated 
town,  nor  to  sales  made  by  persons  bavlpg 
licenses  to  make  the  same  at  the  date  of  the 
passage  of  this  act,  during  the  time  for 
which  such  licenses  were  granted,  nor  to 
Bales  by  manufactories  of  snch  liquors  in 
wholesaJe  packages  or  quantities. 

"Sec.  3.  B*i  it  further  enacted,  that  this 
act  take  effect  from  and  after  ita  passage, 
the  public  welfare  requiring  it 

"Passed  March  19,  1877." 

Learned  counBel  agree  that  this  la  the  be- 
ginning of  a  system  of  legislation  dealing 
with  the  liquor  traffic  which  culminated  final- 
ly in  the  passage  of  the  act  under  consid- 
eration. They  also  agree  that  the  thing  pro- 
hibited by  the  act  of  1877  and  the  act  of 
,1887  Is  the  same  thing  prohibited  by  the 
present  act ;  the  disagreement  between  coun- 
sel being  as  to  the  proper  construction  of  the 
first  section  of  these  various  acts. 

It  will  be  observed  that  the  word  "bever- 
age" does  not  appear  in  the  title  of  the  act 
of  1877  and  only  appears  In  the  body  thereof, 
bat  not  there  In  the  same  connection  that  It 
appears  In  the  title  and  bodies  of  the  two 
other  four-mile  laws  of  1887  and  1909.  There 
is  nothing  In  the  title  to  this  act  nor  in  Its 
body  which  would  Indicate  that  the  ofCense 
denounced  was  to  be  determined  by  the  pur- 
pose for  which  the  sale  was  made.  The  pro- 
hibition is  against  the  sale  of  Intoxicating 
liquors  near  institutions  of  learning,  as  stat- 
ed in  its  caption,  and  the  offense  denounced 
In  the  body  6t  the  act  is  "selling"  or  "tip- 
pling" any  Intoxicating  beverage  within  four 


miles  of  an  IncorpOTated  institution  of  learn- 
ing. 

While  we  know,  as  a  matter  of  public  his- 
tory, that  there  wu  perhaps  but  one  incor- 
porated institution  of  learning  In  thUi  state 
which  vraa  situated  ontslde  of  an  Incorporat- 
ed town  at  the  date  of  the  passage  of  this 
act  neverthetess  the  language  employed  in 
the  act  npon  Its  fiice  would  appear  to  be  a 
geawal  relation  of  the  traffic  and  not  a 
local  law.  Certainly  the  language  was  m 
enq>I<?ed  by  the  extension  pf  the  territory 
included  In  tiila  ordinal  act  In  the  enactr 
ment  ot  chapter  167,  Acts  1887,  wherein  it 
was  made  unlawful  for  any  person  "to  sell 
or  tipple  asxy  Intoxicating  liquors  *  •  * 
witbln  four  mites  at  any  schoolhouse,  public 
or  KVivate^  whoe  school  is  kept,  whether 
the  school  be  in  session  or  not"  Iiike  the 
original  act,  this  one  excepted  from  Its  pro- 
visiona  the  sale  of  llquorB  within  the  limits 
of  any  inpOEporated  town  and  the  sales  by 
manufacturers  in  wholesale  padcages  or 
quantities.  But,  with  tiiese  exceptions  re- 
tained in  the  law,  the  territory  to  which  it 
aniUed  covered  almost  every  conununity  in 
the  state  that  was  not  Induded  within  the 
limits  of  an  incorporated  town. 

By  chapter  221,  Acts  1880,  It  was  provided 
that  ti»we  communities  included  within  the 
limita  of  Incorporated  towns  within  the  excep- 
ti<m  of  section  2  of  the  act  of  1887,  might  be 
reduced  upon  a  j?epeal  of  the  charter  of  In- 
corporation to  towns  of  not  more  than  2,000 
inhabitants  by  the  federal  cmsus  ot  18B0; 
but  the  exc^itlon  in  favor  of  sales  made  by 
manufacturers  in  wholesale  packages  or 
quantities  was  still  retained. 

By  chapter  2  of  the  Acts  of  1903,  the  ex- 
ception In  favor  of  sales  made  within  the 
limits  of  any  incorporated  town  was  again 
reduced  by  providing  that  this  exception 
should  be  withdrawn  from  towns  having  a 
population  of  not  more  than  6,000  Inhabitants 
which  were  thereafter  Incorporated ;  and  by 
chapter  17,  Acts  1907,  the  exception  In  favor 
of  sales  made  within  the  limits  of  any  incor- 
porated town  was  again  restricted  so  as  to 
withdraw  this  exception  from  all  towns  and 
cities  of  not  more  than  150,000  population 
thereafter  incorporated. 

The  withdrawals  of  the  exceptions  made 
In  favor  of  incorporated  towns  coAtalned  In 
the  original  acts  of  1877-87  were  not  uncon- 
ditional, but  applied  only  to  such  towns  of  the 
population  stated  hi  each  amendment  there- 
of that  were  Incorporated  after  the  passage 
of  the  act  As  a  matter  of  course,  it  was 
not  expected  that  towns  and  cities  should 
grow  up  from  the  beginning  until  they  at- 
tained the  population  stated  In  these  laws; 
rather,  it  was  a  form  of  local  option  not 
necessarily  depending  upon  the  approval  of  a 
majority  of  the  voters  within  the  limits  of 
the  town,  but  depending  entirely  upon  the 
town  surrendering  Its  charter  and  reincor- 
porating after  the  passing  of  the  law. 
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Ghap^  17  of  the  Acts  of  190T  coald  have 
been  made  to  operate  aa  a  withdrawal  of 
this  exception  aa  to  vr&ey  city  and  town  In 
the  state,  and  this  would  have  left  the  act  of 
1887  In  foEoe  without  exceptSxm,  save  tlie  one 
made  In  Cavor  of  aales  made  by  manufac- 
turers In  wholesale  packages  or  quantitlea. 
With  this  state  of  the  law,  the  Legislature 
passed  chapter  one  of  the  Acta  of  1909,  em- 
ploying the  exact  language  used  both  In  the 
title  and  section  -1  of  the  act  of  18S7,  but 
omitting  entirely  the  exceptions  contained  In 
that  act  In  favor  of  sales  made  within  the 
limits  at  incorporated  towns,  and  sales  made 
by  manutecturera  in  wholesale  packages  or 
quantities. 

At  the  same  session  of  the  General  Assem- 
bly, a  prlvU^e  tax  was  levied  upon  liquor 
dealers,  both  wholesale  and  retail,  by  chap- 
ter 4T9,  and  It  waa  provided  "that  nothing  In 
this  act  shall  authorize  or  legalize  the  sale 
of  liquors/'  By  chapter  14  of  the  session 
acts  for  the  same  year,  It  was  provided  "that 
all  money  paid  for  licenses  for  a  term  after 
July  1,  190%  by  dealers  of  liquor^  wines, 
beers,  etc.,  as  liqnor  dealers  In  this  state, 
shall  be  and  tbe  same  Is  hereby  ordered  re- 
turned to  such  parties  paying  the  same  cov- 
ering the  time  when  they  would  have  allowed 
to  operate  their  places  of  business  had  no  law 
been  passed  prohlbltti^  the  sale  of  Intoxicat- 
ing liquors  within  the  state  of  Tennessee,  It 
being  the  Intention  of  tbla  act  to  provide  that 
all  money  paid  to  the  stat^  county,  or  mu- 
nicipality, as  the  case  may  be,  for  lic^sea 
for  liquor  dealers  for  the  time  following 
July  1,  1909,  shall  be  returned  to  sndi  deal- 
ers and  paid  out  of  the  state,  coimty  or  dty 
treasury,  as  the  case  may  be,  where  the  same 
baa  been  paid  by  such  dealers." 

After  the  deddon  of  Harney's  Case,  post, 
the  common  defense  1nteii)OBed  to  Indlct- 
m«its  for  selling  intoxtcating  liquors  within 
four  miles  of  a  scboolhouse  was  that  de- 
fendant was  acting  as  agent  of  the  pnr- 
chasa*,  and  this  subterfuge  operated  In 
many  instances  to  relieve  really  guilty  par- 
ties of  the  penalties  of  the  law;  and  to  elimi- 
nate this  defense  the  Legislature,  by  chapter 
422  of  the  Acts  of  1905,  made  It  "unlawful 
for  any  person  to  buy  for  another  intoxl- 
cntlng  liquors  within  four  miles  of  any  scbool- 
liouse,  public  or  private,  where  school  is 
kept,  wbetber  the  school  be  In  session  or 
not."  except  from  licensed  dealers  in  Incor- 
porated towns  where  it  was  legal  to  make 
such  sales.  This  enactment  is  valuable  as 
Indicating  the  l^islatlve  understanding  of 
tlie  words  "to  sell  or  tipple"  used  In  the 
Acts  of  1887,  because  the  inhibition  is  against 
any  person  buying  for  another,  and  the  word 
"buy"  n8  used  here  would  Include  a  pur- 
chase either  at  wholesale  or  retail. 

Holding  all  of  tliese  enactments  in  one 
view,  and  construing  the  last  act  with  ref- 
erence to  all  others  upon  the  same  subject, 
which  had  preceded  it,  can  it  fairly  be  said 


timt  the  Leglslatare  intended  to  single  out 
ttppUng  as  the  only  form  of  the  traffic  to 
be  prohibited?  We  think  not  The  word 
"sale"  used  in  the  tide  of  the  act  is  used  In 
its  cmnmon  and  cndlnary  sease^  and  Indndes 
all  sales  except  nmibermge  sales  wlthont 
regard  to  their  form  or  diaracter.  The  word 
"tipple^'  Is  introduced  In  the  body  of  the  act 
to  denote  a  subdivision  of  the  more  compre- 
hensiTo  term  "sale"  as  used  In  the  title,  and 
Its  equlvalait  "to  sell"  as  used  In  the  body. 
It  is  true,  as  counsel  assert,  that  a  **tlp- 
plinir  sale,"  giving  to  It  the  definition  it 
seems  to  have  acquired  in  our  whisky  stat- 
utes, is  a  sale  of  Intoxicants  "to  be  drunk  at 
the  place  of  sale**  and  is  a  retail  sale.  Har^ 
ney  v.  State,  8  Lea,  114. 

But,  of  coarse,  a  tbtpUng  sale  is  not  the 
only  kind  of  retail  wile.  At  the  time  of  the 
passage  of  the  orglnal  four-mile  law  of  1877, 
our  revenue  statutes  recognised  the  whole- 
saling and  retailing  of  intoxicating  liquors 
as  separate  vocations,  and  taxed  them  as 
unconnected  and  Indestoident  prlTlIeges.  It 
cannot  be  consldsed  that  the  Legislature 
was  unmindful  itf  this  elasslfleatlon  when  it 
later  selected  the  sales  to  be  prohlUted. 
This  classification  Is  of  comparatively  recent 
origin,  having  been  first  Introduced  Into  onr 
statutes  by  the  act  of  1808-60,  supra.  But 
tippling  sales—that  Is,  sales  "for  consump- 
tion on  the  premises"  or  "to  be  drunk  at  the 
place  of  sale" — were  made  taxable  privileges 
In  the  reign  of  James  I,  and  punishment  pro- 
vided for  the  unlawful  exercise  of  the  privi- 
lege. 

Mr.  Blackstone  (book  4,  star  page  64) 
refers  to  them  as  "wholesome  statutes"  by 
way  of  "prevention  of  drunkenness"  which 
regulate  "the  licensing  of  alehouses,"  etc. 

Thus  we  see  that  it  was  early  discovered 
that  tippling  sales  were  fruitful  sources  of 
drunkenness,  disorder,  and  crime,  and  from 
time  out  of  mind  they  have  l>een  in  a  class 
unto  themselves.  While  tbey  are  retail  sales, 
and  the  particular  kind  of  sales  most  ob- 
noxious to  our  laws,  yet  they  are  not  the 
only  retail  sales,  as  clearly  appears  from  onr 
legislation  on  the  subject  and  the  dei?islon  of 
this  court  under  them.  State  v.  Tarver,  11 
Lea,  658;  Harrison  v.  State,  96  Tenn.  548, 
35  S.  W.  Bo9. 

Thus  In  liowenhaught's  Case,  afterwards 
reaffirmed  In  Harrison  v.  State,  supra,  it 
was  said  that  "sales  to  persons  or  custom- 
ers for  purposes  of  consumption  constitute 
a  retail  dealer,"  and  that  the  "distinction 
between  a  wholesale  and  retail  dealer  does 
not  depend  upon  the  quantity  sold  by  either." 
State  V.  Lowenhaught,  11  Lea,  13;  State  v. 
Tarver,  11  Lea,  66a 

So,  if  it  be  conceded  that  the  purpose  of  the 
original  act  was  a  limited  one,  and  intended 
solely  for  the  protection  of  stndents  attend- 
ing school,  as  insisted  by  counsel,  tbe  change 
of  the  legislative  purpose  is  made  manifest 
by  the  adoption  10  years  later  of  the  act  of 
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1SS7;  and  a  purpose  of  pTOtalbltlon  generallT 
within  tlie  territory  dewrilwd  In  tUa  lattor 
act  la  antMtltnted  tor  one  of  proteetiMi  to  a 
claaa  «mtalned  In  the  act  of  1877.  The  act 
of  1SS7  purports  to  be  an  original  act  It 
makes  no  refmnce  to  the  act  of  1877,  nor 
doea  It  appear  to  amend  or  repeal  It  In  anr 
particular.  Nerertbden  it  la  a  couttnnatlon 
of  the  enlarged  purpose  of  r^olatUm  ex- 
tended to  all  twrltory  within  four  miles  of 
a  "scboolhouse,  public  or  private,  where 
school  is  k^t,  vrtiether  the  stOiodl  be  in  ses- 
sion or  not." 

It  cannot  be  fairly  said  that  the  purpose 
ot  this  legl^tlon  la  limited  to  the  ''protefr 
tlOQ  of  young  students  whUe  being  edu- 
cated." We  know  judicially  that  our  pres- 
ent public  sdiool  systHm  waa  w^  nnder 
way  of  developmait  in  1887,  and  by  its 
terms  there  was  not  a  civil  district  in  Uie 
state  that  did  not  have  a  house  in  it  "where 
school  was  kept,"  and  the  prohibition  of  tbls 
act  extended  to  rales  within  four  miles  of 
such  house  wliether  schotd  was  In  session  or 
not 

l^iese  schools  were  In  session  from  two  to 
six  months  in  the  year,  and  the  remainder  of 
the  year  they  had  no  atudents.  Under  these 
coDslderatloDs  the  enlarged  purpose  of  the 
Legislature  becomes  manifest  The  selection 
of  a  "BchoolhoQse  where  school  is  kept"  as 
the  center  from  whidh  the  prohlUted  terrl- 
tary  should  radiate  was  a  conTenient  and  in- 
genloua  method  of  securing  an  automatic  ex- 
tension of  the  law.  It  set  the  fwcee  of 
civilisation,  and  especially  the  development 
of  our  system  of  common  free  schools,  to 
work  against  tlie  sale  of  intoxicants.  As 
communities  would  be  settted  up,  dwellings 
built  the  land  brought  under  tillage,  and  a 
hotue  OTCcted  **where  sdiool  was  kept"  this 
law  at  once,  and  of  Ita  own  Inherent  force 
and  application,  drew  a  circle  of  a  radius  of 
fonr  miles  around  the  acbooIhonBe^  where  In- 
toxicatii^  liquors  could  not  be  sold  any  day 
in  the  year  "whether  the  school  was  in  ses- 
sion or  not" 

But  counsel  say  the  words  "as  a  beverfl^e" 
restrict  the  word  "sale"  so  that  It  means  a 
sale  for  consumption  "for  tbe  pleasure  of 
drinking."  It  should  be  borne  in  mind  that 
it  Is  "to  sell  as  a  beverage"  that  is  pro- 
hibited, and  not  to  drink  as  a  beTera^P.  It 
Is  tbe  seller's  purpose  that  Is  referred  to, 
and  not  the  purchaser's.  The  quantity  so 
sold  la  not  limited  by  the  statute,  and  there 
is  nothing  In  the  language  employed  that 
necessarily  restricts  tbe  prohibition  to  ijA- 
mediate  consumption  sales.  The  plaintiff  In 
«rror  sold  20  barrels  of  whisky  knowing  that 
It  would  be  resold  in  "small  and  large  quan- 
tities" In  the  ordinary  course  of  trade.  Its 
ultimate  destination  was  the  consumer,  the 
purchaser  being  merely  a  distributor,  and 
there  is  no  suggestion  In  tbe  evidence  that  It 
was  not  Intended  by  all  parties  that  when 
the  whisky  finally  reached  the  consumer, 


it  would  be  sold  as  a  beverage.  Plaintiff  In 
error  sold  as  a  manufacturer  In  wholesale 
quantities,  and  thMehy  became  the  initial 
distributor  of  the  whisky  to  tbe  general 
trade,  and  Its  purpose  with  respect  to  the 
final  sale  to  the  conaumer  moat  have  been 
general  and  promlaeuoua.  Thla  would  in- 
clude beverage  salea,  as  well  as  all  other 
kinds  of  sales,  and  would  clearly  fall  within 
the  iHrohlUUtm  conceded  its  learned  coun- 
sel. Whtti  a  rale  la  proven,  the  burden 
shifts  to  the  defendant  to  ihow  that  it  was 
lawfully  made  for  a  lawful  purp<Me,  and  it 
would  be  stnlnlng  too  far  to  say  that  a  rale 
in  quantltlea  to  be  distributed  to  the  pub- 
lic generally  for  all  purposes  negatlvea  a 
^rpoae  upon  the  part  of  such  seller  that  It 
was  sold  as  a  beverage. 

The  view  herein  expressed  of  tbe  mmning 
of  the  first  section  of  the  act  of  1887  is  very 
mndi  strengthened  and  re-enforced  by  a  csia- 
aideratlon  of  the  ^Eect  to  be  given  to  the 
oeptlon  cmitalned  In  tbe  second  section  of 
the  act  in  favor  of  sales  made  by  manufactur- 
ers in  wholesale  packages  or  quantities. 
Oouiuel  for  plaintiff  in  error  aaaert  that  this 
exertion  was  introduced  into  the  act  out  of 
an  abundance  of  cantton,  and  not  because 
ttie  first  section  covered  manufacturers  as 
such ;  but  tbe  reply  to  this  contention  is  ob- 
vious. 

If  it  be  conceded  that  this  was  the  reason 
for  introducing  the  exception  Into  the  orig- 
inal act  of  1877,  tbe  Bubsegnent  action  of  the 
Legislature  demonstrates  beyond  tbe  perad- 
venture  of  a  doubt  that  its  purpose  towards 
this  exception  had  manifestly  changed,  and 
It  regarded  the  exception  as  withholding  this 
class  of  sales  from  the  operation  of  the  Brst 
section.  Indeed,  subsequent  to  1887,  the 
method  employed  to  extend  the  operation 
of  the  first  section  of  the  latter  act  was  by 
amendmeotB  to  the  second  section  which 
withdrew  from  the  effect  of  the  second  sec- 
tion sales  made  within  incorporated  towns 
of  a  given  population  thra^nafter  incorpo- 
rated. 

However,  it  is  not  conceded,  nor  do  we  un- 
derstand, that  the  exception  referred  to  was 
introduced  as  a  matter  of  caution.  Counsel 
say  that  the  senator  who  offered  the  amend- 
ment to  the  act  of  1877,  as  Introduced,  and 
which  contains  this  exception,  represented 
the  counties  of  Cannon.  Coffee,  De  Knlb, 
Overton,  and  Warren,  a  district  wherein  were 
located  many  distillerlea,  and  therefore,  It  la 
argued,  that  this  amendment  was  offered  and 
Incorporated  into  tbe  original  act  "as  an 
abundance  of  precaution,  and  not  because  the 
first  section  covered  manufacturers,  as  such." 

We  cannot  conceive  that  the  exlsteuce  of 
these  facts  establishes  the  conclusion  readi- 
ed by  counsel,  especially  when  tbe  languape 
employed  In  the  first  section  Is  broad  enough 
in  its  scope  to  Include  sales  excepted  by  the 
second  section  as  we  have  alreaily  seen.  It 
would  require  th^  strongest  showing  In  the 
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debates  at  the  time  tbe  set  was  paneO,  and 
of  the  drdunatanceB  Burronndiss  tbe  pas* 
sage  of  tile  act;  to  indaoe  the  court  to  hold 
that  this  exception  was  Introduced  aa  a  re- 
sult of  oTercauticm.  ^le  rule  of  constnic- 
tion  In  reqpect  of  audi  matters  Is  genwal. 
and  so  far  as  we  know  without  exception, 
that  the  mere  fact  that  tlw  L^^ature  ex- 
cepted from  the  words  of  the  first  section  of 
the  act  the  sales  designated  In  the  secmid 
aecUon  raises  a  stronc  presumption  that  It 
was  intended  to  forbid  all  sales  bj  the  first 
section  that  were  not  excepted  from  its  op- 
eration by  the  second  section. 

Chief  Justice  Marshall,  In  Brown  t.  Mary- 
land. 25  U.  a  410b  6  L.  Ed.  678,  States  that 
it  la  "a  rule  of  interpretation,  to  whldi  all 
assent,  that  the  exc^ttlon  <tf  a  particular 
thing  from  general  words  proves  that.  In 
the  opinion  of  the  lawgiver,  tbe  thing  ex- 
cepted would  be  within  the  general  clause 
had  the  exception  not  been  made." 

The  same  learned  judge.  In  Qtbbon  t.  Og- 
den.  22  U.  S.  191  (6  L.  Ed.  23),  stated  the  rule 
under  coosideratlon  In  this  langn^e : 

"It  la  a  rule  of  construction,  a<^nowledg- 
ed  by  all,  that  the  exertions  from  a  power 
mark  Its  extent;  for  It  would  be  abaurd, 
aa  w^  as  useless,  to  «cept  from  a  grant- 
ed power  that  which  was  imt  granted-— that 
which  the  worda  of  the  grant  oould  not  com- 
prehend." 

"An  express  exception,  exemption,  or  sst- 
Ing  exiSudflB  others.  Where  a  goieral  rule 
haa  been  eetaUlshed  by  statute  with  ex- 
ception the  court  will  not  curtail  the  former 
nor  add  to  the  latter  1^  implication.  Bxo^ 
tlons  strengttien  the  force  of  a  general  law, 
and  enumeration  weakena  it  as  tp  things  not 
expressed."  Lewis'  Sutherland,  Statutory 
Oonstrnctlon,  |  494 ;  28  Am.  &  Eng.  Enc.  of 
Law,  680,  681. 

As  already  indicated  in  this  <^)lnlon,  we 
hold  that  tbe  word  "or"  connecting  the 
words  "seU"  and  "tipple"  Is  used  in  a  dis- 
junctive sense,  and  to  paraphrase  the  lan- 
guage of  Mr.  Justice  Lamar  In  Kldd  v.  Pear- 
son, 128  n.  S.  1-19,  0  Sup^  Gt  6,  32  L.  Ed. 
346,  the  conjunction  is  dtejunctlve.  To  sell 
is  forbidden,  to  tipple  Is  forbidden,  and  each 
is  forbidden  Independuitly  oi  the  other.  It 
seems  to  be  a  general  rule  ct  constmctlon 
that  In  penal  statutes  "or"  cannot  be  given  a 
conjunctive  construction  where  it  Is  used  be- 
tween the  descrlptlona  of  different  oilenses. 
This  Is  stated  to  be  the  rule  In  29  Oyc.,  at 
page  ljS07,  and  many  illustrations  of  its  ap- 
plication a»  given  in  note  43  on  tiie  same 
page 

Counsel  broadly  state  that  this  court  in 
construing  the  act  of  1877  has  held  that  the 
only  sale  prohibited  by  it  was  a  retail  sale 
for  tile  purposes  of  consumption.  In  sup- 
port of  this  position  we  are  cited  to  Harney 
T.  State,  8  Lea,  114;  Lea  v.  State,  10  Lea, 
480;  State  v.  Odam,  2  Lea,  221;  State  v. 
Staley,  8  Lea,  D06;  Dobson  v.  State,  5  Lea. 
274. 


An  euminatlon  of  tiieae  eases  dlsdosee 
that  the  court  did  not  have  unda  oonsidwa- 
tion  in  any  one  of  them  tbe  questltm  that  la 
presented  In  this  case.  Each  of  those  cases 
was  a  tlpplli^  sale  under  tbe  facta;  and  the 
court  in  discussing  the  fttcta  refored  alone 
to  the  word  "tipple"  used  in  the  act  of  JS77 

In  none  of  the  cases  did  the  court  under- 
taika  to  d^na  the  wcn>d  "sale."  or  to  speak  of 
the  relationship  of  the  two  worda  as  used  ta 
tbe  body  of  the  act,  and  as  dlseassed  In  this 
case.  It  could  not  profit  to  review  the  cases 
separately ;  but  It  Is  sufficient  to  say  that  we 
have  examined  th^n^  and  in  no  one  of  them 
baa  the  court  conaidwed  the  tfaeatttra  as  to 
whether  the  first  section  of  either  the  act  of 
1877  or  act  of  1887  prohibited  the  sale  of  In^ 
toxlcating  liqnon  In  wholesale  Quantities. 

nie  court  did  define  the  wtvd  "tipple"  as 
used  In  those  acto  and  limited  It  to  a  partic- 
ular kind  of  retail  sale  and  defined  the  word 
to  Indnde  amch  lees  tAan  the  word  "sale** 
Instead  of  supporting  the  defendant's  posi- 
tion, the  cases  relied  npon  seem  to  weaken  It, 
for  if,  as  the  court  said  In  Harney's  Case, 
"the  word  tipple  in  the  act  of  1877  means  to> 
sell  to  be  drunk  at  the  idace  ot  sale,"  this 
would  show  that  the  Inhibition  against  tip- 
pUng  did  not  Indude  other  retail  nUes  whlA 
It  is  now  conceded  were  made  unlawful  by 
these  acta,  and  they  could  only  be  drawn  In- 
to the  category  of  forbidden  sales  Igr  resort- 
ing to  the  other  word  "seH"  used  in  con- 
nection with  "Uppl^"  and  this  would  prove 
that  tin  word  "or"  was  used  In  a  dUdunctlve 
soise. 

It  Is  finally  stated  Qpoo  tibls  idiase  of  the 
case  that,  if  It  be  held  that  the  first  section 
of  the  act  of  1887  Includes  wholesale  salea, 
the  ^ception  contained  In  tbe  second  section 
In  favor  of  sales  In  wholesale  pacftagea  ax 
quantities  by  the  manufacturer  would  rendw 
the  act  unconsUtntlfflial  and  voM  because 
this  would  be  an  unreasonable  and  arbitrary 
distinction  In  favor  of  the  manufacturer  as 
against  wholeaale  dealera  who  were  not  man- 
ufacturers. 

This  Is  stnmgly  u^ed  as  showing  that  the 
Leglalatura  did  not  intend  to  embrace  within 
the  terms  of  this  act  wholeaale.  sales  by 
wbolesalws  other  than  manufacturers,  be- 
cause the  court  will  always  give  an  act  the 
construction  that  wlU  harmonise  It  with  the 
fundamental  law  when  this  can  be  done. 
To  tills  rule  of  construction  we  most  heartily 
assent  It  la  too  universal  In  its  appllcatUm 
to  reqnlra  the  dtaUtm  of  authority  .to  sob- 
tiin  It  But  counsel  assume  too  much  when 
it  la  assumed  tiiat  tiiere  was  no  uception  in 
favor  of  wholesale  sales  by  wh<desale  deal- 
ers not  mannfaeturm.  They  could  sell  "the 
same  tiling,  to  the  same  persons,  and  In  the 
same  wbolesale  packages  or  quantities"  that 
the  manufticturer  could ;  the  difFer«ioe  being 
that  they  miut  s^  within  the  Ibnlta  of  an 
Incorporated  town,  while  the  mann&cturor 
could  make  sudi  sales  either  within  or  with- 
out an  Incorporated  town.   This  distinction 
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Is  natural,  reasanable,  and  jiut,  and  tbere- 
fore  it  does  not  militate  In  tbe  least  agataiBt 
the  constroctlon  of  tbe  first  KCtion  of  tbe 
orlstnal  foni^mUe  law  wbldi  we  have  giveai 
In  this  opinion.  Tbe  distinction  Is  based  up- 
on the  nature  of  the  two  occapatlons  and  Is 
a  reasonable  one  with  raqpect  to  both.  Of 
ooorse.  In  this  view,  nether  eonld  sell  at  re* 
talL  The  legitimate  cnstomera  of  both,  the 
letailers,  were  all  sltnated  wtthlii  tbe  Incor- 
porated towns.  There  are  many  natural 
reasons  why  tbe  dlstUlw  would  profit  by  per- 
mitting the  manufacture  of  whiskies  In  the 
country  whlcb  would  not  benefit  the  whole- 
saler not  a  mannfactnrw.  It  wonld  be  ab- 
Bord  to  say  that  the  dlstlUer  might  manu- 
facture his  whiskies  ontsida  ot  an  incorpo- 
rated town  and  tiien  forbid  fb»  sal»  of  It  al- 
together. Hence  he  was  permitted  to  sell  In 
wholesale  Quantities  or  packages.  Bat  there 
Is  no  reason  conceivably  either  In  tbe  nature 
or  cbaractOT  of  his  business,  or  his  situation 
with  respect  to  bis  trade,  why  a  wholesaler, 
not  a  manufacturer,  would  suffer  the  slight- 
est Inconrenlenoe  by  having  his  brndness  re- 
stricted to  the  incorporated  towns. 

This  has  been  the  practice  under  this  act, 
and  there  has  never  yet  been  a  complaint 
from  such  wholesaler  that  he  had  suffered 
any  inconrailMiee  from  Its  practical  (dera- 
tion. 

It  Is  next  Insisted  that  this  law  Is  invalid 
and  unconstitutional  because:  First,  it  vio- 
lates article  2.  |  17,  of  the  Oonstltntlon  of 
Tennessee,  in  that  the  body  of  the  act  is 
broader  than  Its  title,  and  that  the  whole- 
saling of  liquor  is  not  a  sale  as  a  beverage, 
and  therefore  not  expressed  In  the  title,  and 
this  act  does  sot  recite  in  its  caption  or 
otherwise  tbe  title  or  substance  of  the  fonr^ 
mile  law  of  1887.  of  whlcb  It  Is  said  it  Is 
amendatory. 

It  is  also  said  that,  if  the  act  is  con- 
strued to  prohibit  sales  of  liquor  In  whole- 
sale quantities.  It  Is  violative  of  article  1,  IS 
8  and  21,  of  the  Constitution  of  Tennessee, 
as  well  as  the  fifth  amendment  and  the  due 
process  <dause  of  the  fourteenth  amendment 
to  the  Constitution  of  tbe  United  States. 

In  support  of  the  first  constitutional  ob- 
jection to  the  law,  it  is  said  that  the  title  of 
tbe  act  which  forbids  the  sales  of  Intoxi- 
cating liquors  near  any  scboolhoase  does 
not  warrant  legislation  under  It  which  for- 
bids such  sales  within  four  miles  of  such 
Bchoolhouse  for  the  reason  that,  when  the 
nature  and  purpose  of  the  act  is  taKen  Into 
consideration,  as  well  as  the  situation  and 
circumstances  surrounding  students  while 
being  educated  and  In  attendance  at  school, 
the  prohibition  of  such  sales  within  four 
miles  is  not  near  tbe  schoolhouse,  and,  there- 
fore, tbe  body  of  the  act  Is  broader  than  its 
title. 

Counsel  concede  that  "near^  Is  a  relative 
term  and  has  a  variable  meaning,  and  tbat 
Its  proper  Import  is  always  dependent  upon 
the  sense  and  connection  In  which  It  Is  used 


when  considered  together  with  the  purposes 
to  be  accomplished. 

It  Is  said,  though,  that  this  act  of  1887,  as 
well  as  the  one  of  1900,  had  for  its  sole 
object  the  protection  of  students  while  at- 
teUUng  school,  and  that  students  are  un- 
der orders,  th^  hours  are  fnll,  their  time 
Is  limited,  and  they  are  under  tbe  surveil- 
lance of  a  mastsr,  and  hence  four  miles  of  a 
schoolhouse,  when  rtfornng  to  students  at- 
tending school,  for  the  purpose  of  restrict- 
ing their  acttvltlea,  Is  not  near  the  sdwol- 
honse^ 

We  have  already  aeen  that  the  legMattve 
purpose  in  raiactlng  the  four-mile  law  ot 
1887  was  a  much  broador  and  larger  one 
tban  that  which  produced  the  original  four- 
mile  law  of  1877.  The  institution  of  learn- 
ing designated  In  the  act  of  1877  was  an 
Incorporated  institution,  which  we  all  know 
was  a  very  dlffer^t  order  of  school  to'  those 
referred  to  In  the  act  of  1887.  In  socb  an 
institution.  It  may  be  true  that  the  students 
are  under  the  surveillance  of  a  master,  that 
their  hours  are  full,  and  their  opportunities 
to  visit  places  of  the  ,  illegal  sale  of  whisky 
are  limited.  The  act  of  1887  refers  to  "a 
schoolhouse  where  school  is  k^t,  whether 
the  school  be  In  session  or  not,"  and  this,  of 
course.  Includes  every  schoolhouse.  public  or 
private,  within  the  state  where  school  Is 
kept  To  say  tbat  four  miles,  vrben  used 
with  reference  to  country  sdiools,  is  far 
away  and  not  near,  and  tKyond  the  activi- 
ties and  opportunities  of  the  country  boys 
who  attoid  those  schools,  would  be  to  dis- 
credit our  own  Intelligoice  as  well  as  to  re- 
flect upon  the  proudest  history  of  rural  Ten- 
nessee. It  .is  a  fact,  resting  In  the  experi- 
ence of  many,  tbat  pupils  attended,  and  to- 
day attend,  country  schools  at  greater  dis- 
tances than  four  miles  and  find  no  special 
inconvenience  or  difficulty  connected  with  it. 
With  all  due  respect  to  learned  counsel  who 
press  this  argument  upon  ne,  we  can  only 
say  that  It  does  not  appeal  to  us  In  the 
slightest  d^ree  Even  if  there  should  be 
some  question  as  to  whether  four  miles 
were  near,  after  tbe  lapse  of  so  long  a  time, 
and  t}>e*  legislative  definition  of  four  miles 
had  been  repeatedly  given  to  tbe  word 
"near"  when  used  in  connection  with  our 
whisky  statutes,  we  would  be  very  slow  to 
hold  that  a  law  that  has  been  before  the 
court  so  often  upon  almost  every  pbaee  of 
its  meaning  and  validity  Is  to  be  discovered 
to  be  Invalid  at  this  late  date  upon  a  defini- 
tion to  be  given  to  a  word,  which,  It  is  con- 
ceded, is  relative  In  Its  meaning,  and,  in  its 
nature,  cannot  have  a  positive  and  precise 
definition. 

In  the  language  of  Mr.  Justice  Turley,  In 
Hadley  v.  Turnpike  Company.  2  Humph. 
555:  "What  Is  'near'  Is  a  dlfficnlt  thing  to 
argue  about,  and'  we  shall  not  attempt  It ; 
and  surely  It  would  be  difficult  to  say  tbat 
a  difference  of  a  mile  and  a  half  is  unrea- 
sonable." 


Digitized  by  Google 


202 


132  80UTHWESTBRN  BBPOBTBR. 


It  ii  also  said  tbat  the  title  to  the  ^ct 
in  quesUoa  limits  the  scope  of  Ifiglalfttlon 
to  the  prohlbltton  of  twvenge  sales  of  in- 
toxicatlnK  llqaor,  and  tiierefoie,  if  the  body 
of  the  act  is  to  be  construed  as  forbidding 
sales  Id  wholesale  qnantltles,  the  law  Is  in- 
valid because  the  body  Is  broader  than  the 
title,  in  that  wholesale  sales  are  not  bev- 
erage sales.  We  have  already  seen  In  the 
construction  of  Uie  act  of  1887  tMt  the 
first  section  thereof^  forbids  all  sales  ex- 
cept noirittTerage  sales.  Counsel  miscon- 
ceive the  nature  of  a  beverage  sale  and  give 
It  an  entirely  too  limited  and  narrow  mean- 
ing when  it  is  insisted  that  a  sale  cannot  be 
made  as  a  beverage  unlets  it  is  made  to  be 
ctmsumed  by  the  immediate  purchaser.  We 
suppose  it  would  not  be  contended  that  11 
a  sale  were  mad^  not  to  be  consumed  by 
the  purchaser,  but  for  oonsnmptlon  general- 
ly for^  the  pleasure  ot  drinking  by  the  me- 
diate or  immediate  purchasw,  or  any  one 
else  who  might  afterwards  be  let  into  its 
CMisumption,  that  such  would  not  be  a  bev- 
erage sale.  It  is  not  necessary,  in  order  to 
make  a  sale  a  beverage  aale^  that  the  seller 
should  understand  that  the  Intoxicants  wore 
to  be  consumed  immediate  by  the  pur- 
chaser or  at  any  particular  place.  Counsel 
insist  that  the  isroper  meaning  of  the  act 
of  1887  is  to  forbid  a  consumption  sale  at 
the  place  of  sale,  and  that  the  place  of  sale, 
under  that  act,  is  within  four  miles  <^  a 
schoolhouse.  But  at  what  tlm^  vs^Sm  this 
Insistence,  would  it  be  necessary  that  the 
consumption  should  take  place  in  order  to 
make  it  a  beverage  sale?  Whisky  so  sold 
to  be  consumed  at  any  time  by  any  person 
at  any  place,  whether  within  four  miles  of 
a  schoolhouse  or  not,  as  a  bvrvnga,  is  a 
beverage  sale  forbidden  by  the  plain  letter 
of  the  law. 

It  is  true  that  the  Legislature  recognised 
that  there  were  certain  sales  tbat  might  be 
made  which  were  nonbeverage  sales,  and, 
indeed,  express  enactments  in  force  at  the 
time  of  the  passage  of  the  first  four-mile 
law  directly  authorized  them.  Sales  made 
by  druggists  upon  the  prescription  of  a  phy- 
sician, were  declared  In  effect  to*  be  non- 
beverage  sales.  Such  a  sale  and  sales  for 
mechanical,  medicinal,  sacramental,  chem- 
ical, scientiflf^  and  like  purposes  are  nonbev^ 
erage  sales,  and  all  other  sales  are  beverage 
sales.  Certainly  it  cannot  be  said  tbat  the 
mere  fact  that  the  purchaser  from  iilalntlfl 
in  error  did  not  Intend  to  consume  tha 
whisky  sold,  when  the  plaintiff  in  error,  the 
seller,  contemplated  that  the  whisky  would 
be  ultimately  consumed  by  the  trade  gen- 
erally, would  bring  this  transaction  within 
the  meaning  of  a  nonbeverage  sale. 

While  the  motion  to  quash,  made  in  the 
court  below.  Included,  among  other  things, 
the  proposition  that  the  act  in  question  was 
an  amendatory  act,  and  was  invalid  be- 
cause It  did  not  redte'  in  Its  caption  or  oth- 
erwise the  title  or  substance  of  the  laws 


amended,  this  pn^ositlon  la  not  urged  in 
brief  in  this  court  We  think  it  clsar  tbat 
the  i»ropositl(Hi  is  unsound  for  the  reason 
that  this  act  does  not  ^npear  to  be  an 
amaidatory  act,  but  is  of  and  within  itself 
a  complete  beatment  of  the  snhject  of  leg- 
IslatlMi  with  which  it  dealSt  and  for  these 
reasons,  upon  the  authority  of  all  of  our 
cases,  the  act  is  not  violative  oi  the  section 
of  the  Constitution  invoked  against  It  State 
ex  reL  V.  Taylor,  110  TensL  258.  254,  IM  S. 
W.  242;  TerreU  v.  State,  86  Tenn.  623,  8  S. 
W.  212;  ZkAOer  v.  Bank,  104  Tenn.  277,  67 
S.  W  841. 

nnally.  It  is'inslsted  that  this  act  Is  in- 
valid, if  construed  to  prohibit  the  sale  (tf 
liquor  in  wholesale  quantities,  because  It 
violates  sections  8  and  21  of  artlde  1  of  the 
Oonstltatlon  of  Tennessee,  and  the  fifth 
amendmoit  to  the  Constitution  ot  the  Unit^ 
ed  States,  as  well  as  the  due  process  clause 
of  the  fourteenth  amendment  to  the  ConsU- 
tutltm  of  the  United  States. 

TtM  inaistenoe  of  leanied  counsel  under 
these  objections  can  best  be  stated  In  their 
own  lai^iuage: 

"H)  It  ia  void  because  it  takes  the  com- 
plainants' property  witliout  malting  compen- 
sation tAerefor. 

"(6)  It  is  void  because  it  makes  unlawful 
and  criminal  for  the  complainants  to  sell  liq- 
uoTs  which  were  lawful,  realised,  artldes 
of  commerce^  in  existence  and  on  hand,  wbm 
this  act  was  passed,  without  either  making 
compensation  for  the  value  of  the  liquors  so 
destroyed,  or  allowing  sufficient  time  in  which 
to  sell  the  same  boFore  the  act  should  become 
operative. 

"(0)  It  la  vtrid  because  undor  the  fonrteoith 
amendment  it  denies  the  equal  protection  of 
the  laws  and  takes  complainants'  prt^rty 
without  due  process  of  law,  in  that  It  vio- 
lates the  inrovislmis  of  the  Constitution  on 
which  propositions  4  and  6  are  based,  so  far 
as  complainants  are  concerned." 

These  propositions  assume:  First  that 
there  has  been  a  taking  of  the  pn^erty  of 
plaintiff  in  orror;  second,  that  the  liquors 
sold  were  lawfully  in  existence  and  on  hand 
when  this  act  was  passed,  and  that  the  act 
failed  to  allow  sufficient  time  in  which  to 
sell  the  same  before  it  wait  into  effect 

Under  the  facts  of  this  cas^  we  are  com- 
pelled to  hold  that  no  such  qnestlonB  are  pre- 
sented. The  testimony  of  Mr.  Carl  White, 
the  president  of  plaintiff  in  error,  whldi  Is 
the  only  testimony  in  the  record  upon  the 
subject  is  as  follows : 

"Q.  Did  you  or  not  sell  to  the  Wakeman 
Distilling  Company  about  January  10;  191<^ 
10  barrels  of  whisky? 

"A.  Yes,  sir. 

"Q.  What  kind  of  whisky,  what  brand  of 
whisky,  was  it? 

"A.  It  was  our  'Deep  ^rlng  Whisky*  tbat 
we  make. 

"Q.  Mr.  White,  do  you  remember  about 
how  many  barrels  of  whisky  the  d^mdant 
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bad  on  hand  on  January  20,  1909,  tbe  date 
of  tbe  passage  of  the  four-mQe  law? 

"A.  Well.  It  had  something  Uke  7,000  bar- 
rels, 7.000  or  8»000  barrels. 

"Q.  After  tbe  passage  of  that  law,  state 
wtaetber  or  not  tbe  defendant  made  every  ef- 
fort possible  to  dispose  of  the  whisky  it  had 
at  a  fair  price. 

"A.  Tea.  sir. 

"Q.  Please  state  how  mncii  whisky  you  had 
on  hand  on  Jnly  1,  ISOB,  when  the  HoUady 
bill  went  into  effiect 

**A.  Well,  aa  near  as  I  «an  remember,  they 
had  snoeOdng  over  ^000  barrels. 

**Q.  State  whether  or  not  tbe  Talne  of  that 
whistky  was  sometbii^  like  1600,000. 

"A.  With  the  tax,  yee. 

**Q.  That  Included  the  tax,  the  91.10  per 
gallon  due  the  Vnlted  States  government? 

"A.  Yes,  sir. 

'*Q.  This  whisky  when  it  Is  first  distilled 
Is  called  'raw  whisky'? 

"A.  Baw  whisky ;  yea,  sir. 

"Q.  Before  this  whisky  is  ready  for  the 
market,  state  whether  or  not  it  has  to  go 
through  what  Is  known  as  the  'mellowing  pro- 
cess'? 

"A.  Tea,  It  has  to  set  In  the  warehouse  for 
a  certain  length  of  time  to  be  palatable. 

"Q.  About  how  loi^  to  make  It  palatable 
and  salable  whisky? 

"A.  It  really  ought  to  set  In  there  about 
three  years, 

"Q.  Did  the  defendant  company  have  the 
greater  part  of  Its  whisky  still  on  hand  on 
January  10,  1910. 

"A.  Yes,  sir." 

We  are  of  opinion,  and  bo  bold,  that  the 
foregoing  testimony  falls  far  short  of  bring- 
ing the  Bale  made  by  the  plaintlCt  In  error 
within  the  protecting  shield  of  the  sections 
of  the  GoustltntioDfl  of  Tennessee  and  of  the 
United  States  relied  upon  by  counsel.  It  does 
not  appear  from  this  testimony  whether  the 
whisky  Which  the  plaintiff  In  error  bad  on 
band  at  the  date  of  the  passage  of  the  Hol- 
lady  bill,  and  at  the  date  of  Its  going  Into 
effect,  as  well  as  the  date  of  the  sale  made 
for  which  It  is  indicted  In  this  case,  were 
the  same,  or  any  part  of  the  same,  whteky ; 
nor  does  it  ai^>ear  that  tbe  plaintiff  In  er- 
ror has  not  continued  to  manufacture  and 
purchase  and  store  and  Intermingle  the  whis- 
kies it  had  on  hand  on  the  20th  day  of  Jan- 
uary, 1909,  with  other  whiskies  which  were 
not  In  existence,  and  not  the  property  of 
plaintiff  in  error,  at  the  time  this  law  went 
Into  ^ect  on  July  1.  1909. 

It  does  not  appear  what  efforts  have  been 
made  by  tbe  plaintiff  in  error  to  dle;)ose  of 
tbe  7,000  barrels  of  whisky  which  It  bad  on 


band  on  the  20th  day  of  January,  1909,  nor 
how  many  barrels  have  been  sold,  or  wheth- 
er Its  efforts  have  been  to  sell  them  by  whole- 
sale, or  by  retail  only,  or  by  both  wholesale 
and  retail,  the  only  fact  vouchsafed  to  the 
court  being  the  general  statement  of  Mr. 
White  in  reBponse  to  a  very  leading  question 
put  by  his  counsel,  that  the  plaintiff  in  er> 
ror  had  made  every  effort  possible  to  di^ 
pose  of  Its  whiskies  at  a  fair  price. 

We  think  It  entirely  clear  that  the  mere 
statement  of  the  facts  disclosed  by  this  rec- 
ord shows  that  there  Is  not  made  out  a  case 
of  the  taking  of  property  at  all,  nor  a  i  lola- 
tlon  of  the  due  process  clause,  either  of  the 
Constitution  of  Tennessee  or  of  the  United 
States.  It  Is  conceded  by  learned  counsel, 
and  the  concesston  Is  well  sustained  by  the 
authorities,  that  a  citizen  asking  the  courts 
to  set  aside  an  act  of  the  Legislature  because 
violative  of  the  Constitution  in  tbese  rejects 
must  bring  himself  clearly  within  tbe  case 
stated  and  relied  upon.  It  Is  also  conceded 
that,  If  the  time  allowed  by  tbe  Legislature 
in  which  to  dispose  of  the  whiskies  on  hand 
at  the  date  the  law  in.questlon  was  enacted, 
January  20,  1909,  until  the  date  that  it  went 
Into  effect,  July  1,  1909  was  reasonable,  there 
would  be  no  violation  of  any  fundamental 
law,  either  of  Tennessee  or  of  the  United 
States.  Tbe  only  evidence  to  show  that  the 
time  allowed  was  insufficient  Is  the  evidence 
above  set  out  Tbe  presumption  is  that  tbe 
time  allowed  was  ample. 

State  V.  Burgoyn^  7  Lea,  173.  40  Am.  Rep. 
60: 

"This,  in  our  opinion,  preserves  the  right 
of  the  property  in  its  use,  sale,  and  enjoy- 
ment It  is  given  to  the  owner  of  property, 
the  right  to  sell  within  a  sufficient  time,  that 
property  whldi  the  public  welfare  requires 
shall  not  be  sold  at  all.  The  law  does  not 
operate  so  rigidly  on  property  in  existence 
at  the  passage  of  the  act  so  as  to  deprive  the 
owner  of  Its  property.  The  vested  rights' of 
property  In  the  articles  deemed  Injurious  to 
the  safety  of  society  stood  In  the  way  of  pub- 
lic good;  such  rights  have  been  compensated 
for  "and  protected  by  the  proviso." 

Tbe  courts  sit  for  the  putpose  of  determin- 
ing the  rights  of  parties  as  they  are  present- 
ed upon  tbe  records  brought  to  them.  They 
cannot  enter  into  a  general  discussion  of  the 
state  of  the  law,  but  must  confine  themselves 
to  the  issues  raised  upon  the  record,  and 
hence  we  decline  to  exprras  any  opinion  up- 
on the  constitutional  questions  under  consid- 
eration for  the  reason  that  tbe  plaintiff  In 
error  has  clearly  failed  to  show  that  it  is 
within  the  ai^llcatlon  of  those  provisions  of 
the  Constitution  Invoked  In  Its  behalf. 

The  judgment  is  affirmed. 
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WABD  et  aL  t.  STUBBIVANT. 
(Snpteme  Court  of  Aritaimtf.    Nor.  7,  IMO.) 

1.  Appeal  and  Bbbob  (|  1009*)— Review— 
Bquitt— Tbiai.  De  Novo. 

The  findings  of  fact  of  the  chancellor  in 
an  eqaitr  C8<e,  aa  well  as  the  findings  of  law, 
are  tried  de  novo  on  appeal:  the  findings  not 
being  conciusive,  but  persuasive  only,  bo  that  If 
the  decree  of  the  chancellor  is  correct,  it  will 
not  be  reversed,  although  it  is  based  upon  an  er- 
roneous conclusion  of  fact. 

[Ekl.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  H  SOUO-SnS;  Dee.  Dir.  | 

looe.*] 

2.  JUDGUENT  il  640*)— ReVIVAI/— DePBHSKS. 

A  Judgment  In  scire  facias  to  revive  a  judg- 
ment is  conclusive  against  all  facts  and  defenses 
which  existed  before  its  rendition. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1159;  Dec.  Dig.  |  646.*] 

3.  JUDOHEKT   (f  870*)— RXVIVAIf— SCIBB  FA- 
CIAS. 

In  a  proceeding  to  revive  a  judgment  by  scire 
facias,  the  defendant  Is  l)ound  to  plead  aU  mat- 
ters of  defense  Uiat  lie  hai  just  aa  he  would  in 
an  ordinarjr  rait. 

[Ed.  Notew— For  other  eaaei,  see  Judgment 
Gent  Dig.  {  162S;  Dee.  Dig.  |  870*] 

4.  JuDOWBHT  (I  870*)— Rbvivai^-Soibs  Fa- 
oiAft— Parties. 

After  the  close  of  the  administration  of  an 
estate,  an  unsatisfied  judgment  previously  ob- 
tained in  its  favor  liecame  a  part  of  the  assets 
of  the  estate,  so  that  the  heirs  became  its  own- 
ers and  were  therefore  proper  parties,  in  whose 
names  the  judgment  could  be  revived  by  scire 
facias. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  1 1618;  Dec  Dig.  S  870.*] 

5.  JnDQUEnT  (J  870*)— Revivai^— SciKB  Fa- 
cias—Conclusiveness. 

A  person  having  Called  to  object  to  the  re- 
vival of  a  judgment  by  scire  facias  in  the  name 
of  the  administrator,  after  the  dose  of  adminis- 
tration, cannot  subsequently  raise  tiie  objection. 

[Ed.  Note.--For  other  caaea,  see  Judgment, 
Gent  Dig.  S  16SS;  De&  Dig.  |  870.*] 

6i  SUBBOOATION  (S  19*)  —  Administbatob  — 
JUDOHENT  IV  FaVOB  OP  ESTATE. 

It  could  not  be  contended  that  an  admin- 
istrator was  subrogated  to  the  rights  of  the  es- 
tate in  a  judgment  in  favor  of  the  estate  on  the 
strength  of  the  order  of  the  probate  court  made 
in  closing  the  administration  proceedings,  that 
the  "administrator  be  charged  $50  for  wat 
of  18M,"  where  it  was  not  showD  that  he  was 
in  fact  ever  charged  with  the  judgment  or 
that  the  judgment  covered  the  item  of  $50  for 
rent  of  1894,  or  that  such  rent  was  doe  from 
the  party  a^Unst  whom  the  Judgment  was  ob- 
tained, the  rule  being  that  before  one  can  be 
sabrogated  to  the  rimts  of  enother  in  property 
the  evidence  must  clearly  show  that  he  is  en- 
titled to  subrogation. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Dec.  Dig.  {  19.*] 

7.  Sdbbooation  (§  19*)— Pabtt  Fating  Debt 

or  Anotheb— Administbatob. 

If  a  representative  of  an  estate  pays  to  the 
estate  an  indebtedness  due  it  he  utereby  be- 
comes the  equitable  owner  of  such  asset 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  S  7;  Dec.  Dig.  |  19.*] . 

&  Pleadiko  (S  165*)— Avebuentb  in  Answer 
—Necessity  of  Reply. 

In  attacking  the  validity  of  a  revived  judg^ 
ment  in  favor  of  an  estate  in  contending  that  it 


'  was  wroDgfully  made  In  the  name  of  flie  ad- 
ministrator since  the  administration  of  the  es- 
tate had  lieen  dosed,  when  it  should  Iiave  been 
made  in  the  name  of  the  heirs,  the  all^tlon  in 
the  complaint  ttiat  the  Judgment  was  tiie  prop- 
erty of  the  estate  of  deceased  was,  in  effect,  m 
denial  of  the  averment  in  the  answer  that  the 
administrator  was  the  owner  of  the  Judgment  by 
reason  of  the  right  of  snbrogation,  which  being 
a  matter  of  defense  required  no  reply,  so  that  it 
was  not  admitted,  but  proof  was  required  to- 
sustaln  it. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  821.  327,  328;  Dec.  Dig.  |  165.*] 

9.  JuDOMKnT  (f  866*)— Enpobckuknt— Lach- 
es—Statute  or  LDOTAnON. 

The  right  to  enforce  a  judgment  eannot  b» 
lost  by  lacmes  or  delay  shorter  ttian  the  period 
of  limitation  provided  by  statute,  rince  the 
doctrine  of  laches  applies  only  to  equitable  de- 
fenses interposed  against  the  enfonement  of 
equitable  remedies,  and  does  not  bar  the  en- 
forcement of  a  strict  legal  right  as  ttie  eofuce- 
ment  of  a  judgment  at  law. 

[Ed.  Note.— For  other  cases,  see  Judgment;. 
Cent  Dig.  fS  1603-1007;  Dec  Dig.  8  866.*] 

Appeal  from  Howard  Chancery  Coart^ 
Jas.  D.  Shaver,  Chancellor. 

Action  by  J.  B.  Stardlvant  against  Bascom 
Ward  and  others  to  restrain  the  execution 
of  a  BherUT's  deed.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Sain  it  Sain  and  T.  D.  Crawford,  for  ap- 
p^lants.   W.  0-  Bodgen^  for  appellee. 

FBAUBNTHAL,  J.  This  was  an  actioo 
Instituted  by  tlie  an>dlee  to  restrain  the 
sheriff  of  Howard  county  from  executing  to 
the  appellant  Bascom  Ward  a  deed  to  land 
sold  under  an  ocecnUon  Issued  upon  an  al- 
leged void  Judgment  claimed  to  be  owned 
by  said  Ward.  In  his  complaint  aroellee  al- 
leged that  on  February  18,  1806,  the  said 
Ward  as  the  administrator  of  the  estate  of 
Susan  Jones,  deceased,  recovered  Judgment 
against  him  before  a  Justice  of  the  peace  of 
Howard  county  for  fSO,  and  that  in  1905 
said  Ward  as  such  administrator  sued  out 
of  the  circuit  court  of  said  cotmty  a  writ  of 
scire  facias  to  revive  said  Judgmoit,  and 
that  on  February  16,  1805,  said  circuit  court 
adjudged  a  Revival  thereof.  He  alleged  that 
the  administration  of  the  estate  of  Susan 
Jones  was  finally  dosed  in  190!^  and  that 
(\ald  Ward  was  not  administrator  of  said 
eiitate  at  the  time  said  scire  facias  was  sued 
out  to  revive  said  Judgment  nor  at  any  time 
thereafter.  He  furtbw  alleged  that  on  De- 
cember  28,  1908.  said  Ward  In  his  Indlvid- 
□al  capacity  and  without  right  sued  out  an 
execution  in  his  own  nanife  on  said  Judg- 
ment of  revival,  which  was  levied  Iqr  said 
sheriff  on  land  of  appellee,  which  was  there- 
under sold  to  said  Ward  and  a'  cotiflcate 
of  purchase  executed  to  him  therefor.  He 
allied  that  said  Jud^ent  of  revival  was 
void;  and  that  If  It  was  valid,  the  judg- 
ment was  the  proper^  of  said  estate  and  not 
of  Ward,  and  that  the  execution  issued  tlwre- 
on  in  the  name  of  Ward  Individually  was 
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Told.  He  farther  alleged  tliat  the  land  wag 
his  homestead,  and  was  exempt  from  seizure 
or  sale  nnder  said  execution.  In  their  an- 
swer the  appellants  denied  that  the  laud 
WAS  the  homestead  of  appellee,  and  allied 
that  said  Ward  became  the  equitable  owner 
of  said  Judgment  by  reason  of  the  fact  that 
in  his  flnal  settlement  as  administrator  of 
said  estate  he  was  charged  with  said  Judg- 
ment. The  Judgment,  rendered  by  the  dr- 
•cult  court  upon  said  scire  facias  to  revire, 
•WB8  as  follows:  "B.  Ward,  Administrator,  t. 
J.  B.  StudlTant  ■  Scire  Facias  to  Revive 
Judgment  On  this  day  comes  the  plaintiff 
by  his  attorney,  and  presents  and  flies  In 
open  court  a  writ  of  scire  facias  to  revive 
-a  Judgment  rendered  against  J.  B.  Sturdlvant 
on  November  30,  1901,  In  this  court  In  favor 
of  B.  Ward,  as  administrator,  for  the  sum 
of  $60,  which  Judgment  has  been  tn  no  wise 
reversed,  annulled,  set  aside  or  satisfied, 
and,  the  defendant;  having  accepted  service 
of  said  scire  fadas  upon  him'  as  is  shown  by 
his  indorsement  npon  same,  and  the  defendant 
falling  to  appear  herein  and  show  cause  why 
the  Judgment  should  not  be  revived  against 
him.  It  Is  therefore  considered,  ordered  and 
adjudged  by  the  court  that  the  Judgment  ren- 
dered in  the  Justice  of  the  peace  court  on 
the  18th  day  of  February,  18»5,  against  J. 
B.  Sturdlvant  In  favor  of  B.  Ward,  admln< 
istrator,  for  the  sum  of  $50  be  and  the  same 
is  hereby  revived  and  pnt  in  full  force  and 
effect."  The  order  of  the  probate  court  made 
upon  the  settlement  of  said  Ward  as  ad- 
ministrator of  the  estate  of  Susan  Jon^ 
and  by  virtue  of  which  he  claims  that  the 
original  Judgment  was  charged  to  him,  was 
as  follows:  "Estate  Susan  K.  Jones,  De- 
ceased, B.  Ward,  Administrator.  On  this 
day  proceeded  to  examine  said  settlement 
filed  herein  by  B.  Ward,  administrator,  and 
the  excQ>tlons  to  same  by  J.  J.  Nelson,  gdn. 
of  Bettie  Jones,  insane,  and  the  court  hav- 
ing heard  the  argument  of  counsel,  and  be- 
ing sufficiently  advised,  doth  sustain  said 
exceptions  in  so  far  as  pertains  to  the  claim 
of  F.  Revell  for  ¥6.00  which  Is  disallowed, 
snA  the  claim  of  John  Marshall  for  $104.28 
which  is  disallowed  for  $40,  and  that  B. 
Ward,  administrator,  be  charged  $50  for  rent 
of  1894,  which  will  leave  the  estate  due  the 
administrator  "Vioo  dollars.  And  It  Is  fur- 
ther ordered  that  the  rent  for  1895,  $50,  be 
turned  over  to  the  clerk  of  the  court,  who 
will  appropriate  same  to  paying  the  legal 
expenses  of  said  estate,  and  from  the  re- 
mainder. If  any,  to  pay  B.  Ward  for  taxes 
of  1894  paid  by  said  estate,  and  to  redeem 
land  of  said  estate  forfeited  for  taxes.  And 
tlie  said  B.  Ward  and  his  bondsmen  are  re- 
leased from  all  liability  to  said  estate."  The 
cause  was  heard  by  the  chancery  court  upon 
the  depositions  of  a  number  of  witnesses  and 
the  above  Judgment  of  revival  and  said  order 
of  the  probate  court.  The  chancery  court 
found  that  said  Ward  as  administrator  of 
the  estate  of  Susan  Jones,  deceased,  recoT- 


ered  Judgment  against  appellee  for  $50  on 
February  18,  1805,  and  that  the  Judgment 
was  revived  by  the  circuit  court  on  February 
16,  1005,  but  that  at  the  time  the  writ  of 
scire  facias  to  revive  said  Judgment  was  sued 
out  in  the  circuit  court  and  said  Judgment 
of  revival  rendered  the  administration  of 
said  estate  was  closed  by  order  of  the  pro- 
bate court,  and  that  said  Ward  waa  not  then 
administrator  of  said  estate.  It  found  that 
appellee  waa  not  entitled  to  claim  the  land 
as  a  homestead.  It  further  found  "that 
said  Ward  was  entitled  to  subrogation  to  the 
rl^ts  of  the  estate  of  Susan  Jones  to  rea- 
lize the  said  sum  of  $50  from  the  plaintiff 
herein,  J.  B.  Sturdlvant,  but  finds  also  that 
the  right  accrued  In  May,  1895,  and  that  the 
defendant,  Ward,  has  lost  the  right  to  claim 
subrogation  by  reason  of  his  laches  and  de- 
lays without  any  excuse  therefor  being 
shown.*  The  court  thereupon  entered  a  de- 
cree restraining  the  execution  of  a  deed  and 
any  further  proceedings  under  the  sale  of 
said  land  made  by  virtue  of  the  execution 
issued  on  said  Judgment 

It  Is  urged  by  counsel  for  appellants  that 
all  of  the  disputed  questions  of  fact  in  this 
case  are  settled  by  the  findings  of  facts 
made  by  the  chancellor,  and  that  the  only 
question  for  this  court  to  determine  upon 
this  appeal  is  whether  or  not  the  chancellor 
erred  In  his  conclusions  of  law.  We  do  not 
think  that  this  contention  is  correct  Upon 
the  appeal  of  a  case  In  equity  to  this  court 
the  cause  is  heard  de  novo.  The  appeal 
brings  np  the  whole  case,  and  this  court  pass- 
es upon  the  record  as  to  the  facts  as  well 
as  the  law.  The  findings  of  fact  by  the  chan- 
cellor are  not  conclusive  upon  appeal.  His 
findings  are  persuasive  only,  and  this  court 
reviews  the  evidence-  as  in  a  case  upon  trial 
de  novo.  And  if  upon  an  examination  of  tbe 
whole  case  it  appears  that  the  decree  of  the 
chancellor  Is  correct,  It  will  not  be  reveraed, 
although  It  Is  based  upon  an  erroneous  con- 
clusion of  fact  Kelly  v.  Carter,  55  Ark.  112, 
17  S.  W.  706 ;  Niagara  Fire  Ins.  Co.  v.  Boon, 
76  Ark.  153,  88  S.  W.  915 ;  Parker  v.  Wells, 
84  Ark.  172,  105  B.  W.  75;  Fordyce  Lumber 
Co.  V.  Wallace,  85  Ark.  1,  107  S.  W.  160. 
This  being  an  appeal  from  a  decree  in  a  .case 
in  equity,  we  have  therefore  examined  the 
entire  record  and  have  based  our  conclusion 
as  to  tbe  merits  of  this  cause  thereon. 

The  sale  of  the  land,  which  the  appellee 
is  seeking  to  set  aside,  was  made  under  an 
execution  issued  upon  a  Judgment  of  re- 
vival. That  Judgment  was  rendered  in  a 
proceeding  by  scire  facias,  and,  after  Its  ren- 
dition It  became  as  effective  as  an  adjudica- 
tion as  other  Judgments.  In  a  proceeding 
to  revive  a  Judgment  by  scire  facias  the  de- 
fendant is  bound  to  plead  all  matters  of  de- 
fense that  he  has  just  as  he  would  In  an  or- 
dinary suit  The  Judgment  of  revival  Is  con- 
clusive against  all  facts  and  defenses  which 
existed  before  Its  rendition.  In  2  Freeman 
on  Judgments.  {  448,  It  Is  said:  "Tbe  effect 
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of  «  Judgment  entered  upon  a  scire  facias  as 
an  adjudication  does  not  differ  from  that  of 
other  judgments.  It  cannot  be  collaterallr 
avoided  for  mere  error  or  Irregularity  and 
until  set  aside  by  some  proper  proceeding  It 
conclusively  establishes  the  facts  necessary 
to  support  It  as  against  all  persons  properly 
made  parties  thereto."    Helms  v.  Marshall, 

121  Ga.  769,  49  S.  E.  733 ;  Babb  v.  SulUvan, 
43  8.  C.  440,  21  S.  E.  277 ;  Wltherspoon  v. 
Twitty,  43  S.  0.  348,  21  8.  E.  256.  Upon  the 
hearing  of  the  proceeding  to  revive  the  judg- 
ment a  plea  could  have  been  made  that  there 
was  a  defect  of  parties,  if  the  admlulstra- 
tlon  of  the  estate  In  whose  name  the  judg- 
ment had  been  recovered  was  finally  closed. 
The  judgment  did  not  become  disdiarged  by 
reason  of  the  fact  that  the  administration 
was  closed.  Upon  the  closing  of  the  admin- 
istration the  heirs  of  the  decedent  became 
the  owners  of  the  assets  of  the  estate  that 
were  uuadmlnlstered  and  were  then  the  prop- 
er parties  In  whose  name  the  proceedings  by 
scire  facias  could  have  been  revived,  If  the 
Judgment  was  still  the  property  of  the  de- 
cedent Crane  v.  Crane,  61  Ark.  287,  11  S. 
W.  1 ;  Beckett      WhltUngton.  02  Ark.  230, 

122  S.  W.  633. 

But  having  failed  to  raise  any  objection  to 
the  party  In  whose  name  the  judgment  of  re- 
vival was  rendered  the  appellant  Is  now  con- 
cluded thereby,  and  the  Judgment  can  be 
controlled  and  enforced  by  the  heirs  of  said 
decedent,  If  said  judgment  was  still  the  prop- 
erty of  said  estate  when  it  was  closed.  But 
It  Is  urged  by  counsel  for  appellant  that 
Ward  as  administrator  of  the  estate  of  Susan 
Jones  charged  himself  with  and  accounted  to 
the  estate  for  this  judgment  against  appel- 
lee, and  thereby  he  became  subrogated  to  the 
rights  of  the  estate  to  laid  jndgmrait.  If  a 
representative  of  an  estate  pays  to  the  es- 
tate an  indebtedness  due  to  the  estate  he  be- 
comes equitably  the  owner  of  such  asset  of  the 
estate.  Sheldon  on  Subrogation,  $  202;  27  Am. 
&  Eng.  Eucy.  Law,  2S3.  But  In  this  case  there 
is  no  evidence  that  appellant  paid  to  the  estate 
of  Susan  Jones  this  judgment  against  a[>- 
pellee  or  accounted  therefor  to  said  estate 
in  his  settlements.  The  only  order  of  the 
probate  court  made  in  the  matter  of  said  es- 
tate relative  to  any  settlement  filed  by  ap< 
pellant  as  said  administrator  is  the  order 
set  out  above.  In  that  order  it  is  provided 
that  "B.  Ward,  administrator,  be  charged 
$50  for  rent  of  1894."  There  is  no  charge 
made  against  the  administrator  on  account 
of  said  Judgment,  and  there  Is  no  testimony 
in  the  record  showing  that  this  judgment 
against  appellee  covers  the  Item  of  $50  for 
rent  of  1894,  or  that  such  rent  was  due  from 
appellee  or  that  the  judgment  recovered  be- 
fore the  justice  of  the  peace  was  based  upon 
such  Item  of  rent  Before  one  can  be  sub- 
rogated to  the  rights  of  another  In  property 
the  evidence  must  show  that  he  Is  clearly 


entitled  to  such  right  to  subrogation.  The 
affirmative  allegations  in  the  complaint  in 
this  case  that  the  judgment  was  the  property 
of  the  estate  of  Stuan  Jones  were  in  effect 
denials  of  the  avermoits  made  by  appellants 
In  the  answer  that  Ward  was  the  owner 
thereof  by  reason  of  a  right  of  subrogation 
thereto.  Such  averments  In  the  answer  were 
matters  of  defuse  and  required  no  reply. 
They  were  therefore  not  admitted,  but  re- 
quired proof  to  sustain  them.  18  Bncy.* 
Plead.  &  Prac.  696;  Watson  v.  Johnson,  33 
Ark.  737 ;  George  v.  St  I*,  I.  M.  &  S.  R.  Co., 
34  Ark.  618 ;  St  Louls,  I.  M.  ft  8.  B.  Go.  t. 
HIggtns.  44  Ark.  2^.  There  is  no  testimony 
In  the  record  which  shows  that  appellant  paid 
to  the  estate  the  indebtedness  due  to  It  by 
appellee  or  accounted  to  the  estate  for  the 
judgment  which  the  estate  recovered  against 
him.  The  chancellor  therefore  erred  In  End- 
ing that  appellant  Ward  was  entitled  to  be 
subro^ted  to  the  rights  of  the  estate  of 
Susan  Jones  In  the  Judgment  which  was  re- 
covered against  appellee.  The  Judgment 
was  therefore  a  part  of  the  assets  of  the  es- 
tate of  Susan  Jones  when  the  administra- 
tion of  that  estate  was  closed,  and  thereupon 
the  heirs  of  Susan  Jones  became  the  owners 
thereof  and  they  were  and  are  the  only  per- 
sons who  bad  a  right  to.  control  and  enforce 
It.  But  the  right  to  enforce  the  judgment 
could  not  be  lost  by  laches  or  any  delay 
shorter  than  the  period  provided  by  the  stat- 
ute of  limitation  as  a  bar  against  judgments. 
The  doctrine  of  laches  applies  only  to  equi- 
table defenses  interposed  against  the  en- 
forcement of  equitable  remedies ;  it  does  not 
bar  the  enforcement  of  a  strict  legal  right, 
which  alone  is  involved  In  the  enforcement 
of  a  judgment  at  law.  Waita  v.  Moore,  89 
Ark.  23,  115  8.  W.  931. 

It  follows  that  the  heirs  of  Susan  Jones 
had  and  have  the  right  to  enforce  this  judg- 
ment against  the  appellee,  but  the  appellant, 
under  the  testimony  In  the  record  In  this 
case,  did  not  have  that  right. 

Upon  the  whole  case,  therefore,  the  decree 
of  the  chancellor  is  correct  and  it  is  affhrmed. 

EIRBY,  J.,  not  participating. 

ST.  LOUIS,  I.  M.  ft  S.  RT.  CO.  T.  JACKSON. 
(Supreme  Court  of  Aikansaa.    Nov.  14,  1910.) 
1.  Tbial  (8  252*)— IwsTEucriON— Applioabh.- 
irr  TO  Evidence. 

Plaintiff,  a  minor,  bound  on  a  personal  er- 
rand, used  a  path  by  the  side  of  defendant's 
spur  track,  which  he  bad  to  cfobb  at  a  point  be- 
yond a  warehouse,  located  entirely  on  ground 
belonging  to  others  than  the  railroad  company 
and  used  for  loading  cotton,  though  do  cotton 
was  being  shipped  at  that  season.  Attadied  to 
the  warenouBe  was  a  platforio,  and  over  this 
plaintiff  went  to  avoid  a  passing  train.  While 
atandiog  od  the  platform,  the  doors  of  certain 
dump  cars  which  were  not  properly  fastened  at 
the  bottom  struck  the  platform,  knocked  it 
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down,  and  crushed  plaintiff  between  the  ware- 
house and  the  i^tform.  Beld,  that  an  inatmc- 
tion  that,  if  the  platform  waa  erected  and  main- 
tained to  load  cotton  into  defendant'a  cars  for 
Bhiunrait,  then  defendant  was  bound  to  exercise 
ordinary  care  not  to  injure  any  one  who  might 
reasonably  be  expected  to  be  thereon  in  connec- 
tion with  the  businesa  of  loading  cotton  into  the 
cars,  was  objecti(mable,  aa  not  supported  by  the 
evidence. 

(Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  252.*] 

2.  RaILEOADS  (i  401*)— INJITBIES  TO  PKBS0N8 

Neab  Track— Chiij)bi!n—Pi.acm  Axnuo- 

TIVE  TO  Cbildben— iNBTSncnONS. 

The  facts  were  not  mich  as  to  Juatlfy  an  In- 
struction that  if  the  platform  was  a  place  that 
woald  naturally  and  reaaonaUy  be  expected  to 
attract  children  of  plaintUTs  ace  and  develop- 
ment, and  th«y  might  be  on  it  to  play  or  watch 
the  movement  of  cars  or  for  any  other  eblldisb 
or  lawful  purpose,  then  defendant  owed  them  the 
duty  of  reaswiable  care. 

[Ed.  Note.— For  other  cases^  see  Bailroada, 
Dec  Dig.  1 401.*] 

3L  Afpbai.  axd  Euob  (I  1064*)— Hasklbsb 
8uoB— IsmmucnoKi. 

Where  defendant  owed  plaintiff  a  duty  and 
failed  to  discharge  it  whereby  plaintiff  WBS  in- 
Jnied,  an  instruction  relative  to  tlie  care  require 
ed  wsB  not  prejudicial  to  defendant,  merely  be- 
cause the  reason  given  why  defendant  owed  the 
doty  was  erroneous. 

[Ed.  Note.— For  other  casei^  see  Appeal  and 
Error,  Dec  Dig.  }  1064.*] 

4.  Baiiaoads  (S  357*}— Pkbsohs  Oif  ob  Nkab 
Tbace— Case  Requibid, 

A  railroad  company  must  use  ordinary  care 
to  avoid  injuring  persons  rightfully  near  its 
tracks,  and,  if  in  such  a  case  a  person  is  injured 
bj  die  <qteration  of  a  train,  the  sole  question  is 
whether  the  railroad  company  was  negligent, 
and  whether  Its  negligence  caused  the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  S  857.*] 

5.  RaiuOads'(S  357*)— Pebsoits  Neab  Tsack 

—  TkESPASSEBS  ON  AdJOIZIINO  PBOPKBTT  — 

Cake  RsqinBED. 

Plaintiff,  witile  on  an  errand,  entered  on 
tiic  platform  of  a  cottm  warehouse  located  on 
lancf  belonging  to  a  farmers*  amociation.  The 
platform  extended  along  a  switch  track  of  the 
railroad  company,  and  was  used  for  loading 
cotton.  Plaintiff  stood  on  the  iilatform  waiting 
for  the  passing  of  a  train  when  the  platform 
was  struck  and  demolished  and  plaintiff  was 
injured  by  the  doors  of  certain  cinder  cars  neg- 
ligently permitted  to  swing  out  at  the  side. 
Held,  that  plaintiff  waa  not  a  trespasser  as  to 
the  railroad  craipany,  though  he  might  have 
been  aa  to  the  adjoining  landowner,  and  hence 
the  railroad  company  waa  bound  to  exercise  or- 
dinary care  in  the  (^ration  of  its  trains  to 
avoid  injuring  him. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Dec  Dig.  I  857.*] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty ;  Jeptba  H.  Evans,  Judge. 

Action  by  Bruce  Jackson  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff;  and  de* 
fendant  appeals.  Affirmed. 

Lcnrldc  P.  MUee,  for  appellant  O.  A.  Star- 
blrdl,  for  appellee. 

FRAUENTHAL,  J.  This  was  an  action  In- 
Btitoted  by  Bruce  Jackson,  a  minor,  by  bis 


next  friend,  to  recover  damages  for  personal 
Injuries  which  It  waa  alleged  be  sustained  by 
reason  of  the  negligence  of  appellant  The 
plaintiff  was  standing  npob  a  platform  next 
to  the  right  of  way  upon  whlcb  appellant 
operated  its  trains,  and  It  was  allied  that 
appellant  carelessly  and  negligently  ran  one 
of  Its  cars  against  the  platform,  and  broke 
the  same  down,  and  thereby  injured  the 
plaintiff.  The  platform  was  attached  to  the 
front  pert  of  a  cotton  warehouse  owned  by 
Uie  "Farmers'  Union,**  and  It  was  built  by 
and  wholly  located  on  land  owned  by  the 
"Farmers'  Union."  It  was  situated  in  the 
town  of  -Mulberry,  and  from  one  to  three 
feet  from  appellant's  right  of  way.  At  this 
place  the  aiq>ellant  had  built  a  switch  or 
spur  track  whlcb  extended  from  its  main 
or  another  switch  track  past  the  warehouse 
to  a  creek,  at  which  ties  were  loaded  on  cars. 
The  testimony  on  the  part  of  the  plaintiff 
tended  to  prove  that  by  the  side  of  this  tie 
spur  there  waa  a  beaten  pathway  along  which 
the  public  was  accustomed  to  travel.  On 
Oiia  occasion  the  plaintiff  traveled  along  this 
pathway  to  the  i^atfonn.  and  at  the  time 
was  on  his  way  to  a  house  upon  the  creek 
where  he  had  left  bis  overalls  the  day  be- 
fore. The  platform  was  about  10  feet  long 
and  about  5  feet  wide,  and  was  situated  at 
the  front  of  the  warehouse  for  the  purpose 
of  loading  cotton  therefrom  onto  the  cars, 
but  it  was  not  located  on  any  part  of  the 
^ht  of  way  or  property  of  appellant  It 
was  located  along  this  pathway  upon  whlcb 
the  plaintiff  was  traveling,  and  at  the  time 
be  reached  the  platform  the  appellant  was 
engaged  In  moving  cars  upon  the  tie  spur. 
It  was  necessary  for  the  plaintiff.  In  order  to 
go  to  the  house  where  his  overalls  were,  to 
cross  over  the  tie  spur  at  a  point  below  the 
warehouse  and  in  the  pathway  which  crossed 
the  tie  spur  at  that  place,  and  he  therefore 
waited  at  the  warehouse  f<»*  tbe  train  to 
clear  this  tra<^.  In  order  to  secure  a  place 
where  he  would  be  safe  from  any  danger 
from  the  cars  w^ile  the  train  was  thus  being 
moved  upon  this  ^ur  track,  the  plaintiff 
stepped  upon  the  platfbnn,  and  leaned  up 
next  to  and  against  tbe  warehouse.  In  the 
train  there  were  some  box  cars  and  also 
some  cars  known  as  "dump"  or  "cinder"  cars. 
TheBe  "dump"  or  "cinder"  cars  were  con- 
structed with  doors  upon  tbe  sides  whlcb 
were  fastened  at  the  top  and  swung  out  from 
the  bottom.  Tbe  doors  were  supplied  with 
fastenings  at  the  bottom,  so  that  they  could 
be  kept  securely  closed.  On  this  occasion 
the  "dump"  cars  were  empty,  and  the  doors 
were  negligently  left  unfastened,  so  that 
they  swung  out  from  the  sides  of  the  car 
for  some  considerable  space  as  the  trala 
moved  along  the  rough  and  unevenly  built 
tie  spur.  As  the  train  passed  this  platform 
upon  which  the  i^lntifC  was  standing,  tho 
swinging  door  of  one  of  these  "damp"  cars 
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fltrnck  the  platform  and  knocked  It  down 
#lth  great  force,  and  crushed  the  plaintiff 
between  the  warehouse  'and  the  platform, 
thereby  severely  Injuring  him. 

The  appellant  requested  the  court  to  give 
the  following  Instructions  to  the  Jury,  which 
were  refused: 

"(2)  Defendant  owed  plaintiff  no  duty  ex- 
cept to  not  willfully,  wantonly,  or  recklessly 
injure  him  after  the  employes  actually  saw 
him  on  the  platform,  and  actually  realized 
he  was  likely  to  be  Injured,  and,  before 
plalntlCC  can  recover,  he  must  prove  by  a  pre- 
ponderance of  the  evidence  that  defendant 
saw  plaintiff  on  the  platform,  knew  that  he 
was  likely  to  be  Injured,  and  all  In  time  to 
have  saved  him  by  the  exercise  of  ordinary 
care,  and  thereafter  failed  to  exercise  such 
care  and  such  failure  caused  his  Injury. 

"(3)  The  evidence  in  this  case  la  Insuffi- 
cient to  sustain  a  finding  that  the  handling 
of  the  car  with  a  swinging  door  at  the  time 
and  place  was  such  negligence  as  would  en- 
title plaintiff  to  recover  on  account  thereof, 
and  you  will  so  find." 

Thereupon  the  court  among  other  instruc- 
tlons  gave  the  following : 

"(1)  If  the  cotton  platform  attached  to  the 
Union  warehouse  was  erected  and  maintain- 
ed to  load  cotton  into  defendant's  cars  for 
shipment,  then  defendant  was  bound  by  law 
to  exercise  ordinary  care  not  to  Injure  any 
one  who  might  reasonably  be  expected  to  be 
on  the  platform  In  connection  with  the  bu^- 
ness  of  loadii^  cotton  Into  the  cars.  AndTf 
such  a  platform  Is  a  place  that  may  natural- 
ly and  reasonably  be  expected  to  attract 
children  of  plaintiff's  age  and  development 
to  be  upon  It  for  play,  or  for  watching  the 
movement  of  cars,  or  for  any  other  childish 
or  lawful  purpose,  then  defendant  owed  such 
children  so  there,  or  th#t  might  reasonably 
be  expected  to  be  there,  the  duty  of  using 
ordinary  care  in  the  handling  of  its  cars 
and  trains  so  as  not  to  strike  the  platform 
and  wound  or  injure  such  children  so  upon 
It- 

The  Jury  returned  a  vardict  In  favor  of 
the  plaintiff,  and  from  the  judgment  entered 
thereon  the  defendant  has  prosecuted  this 
appeal. 

It  Is  urged  by  counsel  for  appellant  that 
the  court  erred  In  giving  the  above  instruc- 
tion No.  1,  because  it  is  not  applicable  to  the 
state  of  case  made  by  the  evidence,  and  is 
not  supported  by  any  testimony  adduced  up- 
on the  trial  of  the  case.  And  to  this  extent 
we  think  that  this  contention  is  well  founded. 
The  injury  occurred  In  the  month  of  July, 
and  there  was  no  testimony  introduced  tend- 
ing to  prove  that  any  cotton  was  being  load- 
ed or  unloaded  at  this  warehouse  or  platform 
at  that  time  or  season,  from  which  It  could 
be  Inferred  that  the  appellant  or  Its  employ^ 
might  reasonably  have  expected  persons  to  be 
on  the  platform  engaged  In  that  busing  or 
work.  Nor  do  we  think  that  the  testimony 
was  Buffldait  to  ahow  that  the  doctrine 


evolved  in  what  Is  known  as  the  "Turntable 
Cases"  was  applicable  to  this  case.  The 
principle  Involved  In  those  cases  Is  that 
where  the  owner  maintains  npon  his  own 
premise  an  object  of  an  uncommon  char- 
acter, whl(^  is  dangerous  In  Its  nature^  sjid 
to  which  he  might  reasonably  expect  that 
children  too  young  to  appreciate  the  danger 
would  be  allured  and  attracted,  he  Is  liable 
for  the  consequent  injury  to  them  therefrom. 
But  In  this  case  the  platform  was  not  on 
appellant's  premises,  and  It  therefore  was 
not  Incumbent  on  It  to  guard  or  protect 
children  therefrom,  even  If  the  platform  was 
enticing  or  attractive  to  them ;  nor  was  it 
of  such  a  nature  or  so  located  that  It  can 
be  said  that  appellant  might  reasonably  have 
expected  that  children  would  be  allured  and 
attracted  to  it.  The  testimony  of  the  plain- 
tiff is  that  he  went  to  the  platform,  not  from 
curiosity,  but  to  seek  a  place  of  safety. 
But  it  does  not  follow,  because  this  instruc- 
tion was  erroneous,  that  the  giving  of  it  waa 
prejudicial.  It  Is  true  that  actlotmble  negU- 
g^ce  is  based  upon  the  failure  to  discharge 
a  duty  to  the  person  injured,  and  that  the 
court  by  this  Instruction  predicated  that  duty 
upon  a  state  of  facts  not  disclosed  by  any 
testimony  In  the  case.  But  If  the  aj^llant 
under  the  facts  and  circumstances  of  thia 
case  owed  to  the  plaintiff  a  duty  which  it 
failed  to  discharge,  and  thereby  he  was  in- 
jured, the  Instruction  would  not  be  prejudi- 
cial, although  the  reason  given  by  the  court 
why  the  appellant  owed  that  duty  to  plaintiff 
was  erroneous.  Thus  it  Is  the  duty  of  a 
railroad  company  to  use  ordinary  care  to 
avoid  Injuring  persona  who  may  be  near  its 
tracks  and  who  are  rightfully  at  su<^  place ; 
and,  If  In  such  case  a  person  Is  injured  by 
the  operation  of  Its  train,  the  sole  question 
Is  whether  or  not  the  railroad  company  was 
guilty  of  any  act  of  n^llgence  In  the  opera- 
tion of  the  train  which  caused  the  Injury. 
In  the  case  of  St.  Ll,  I.  M.  &  S.  R.  Ck>.  v.- 
Neely,  63  Ark.  636,  40  S.  W.  ISO,  37  I*  R.  A. 
616,  tJie  railway  company  was  operating  Ita 
freight  train  along  a  street  in  the  town  of 
Warren,  and  while  the  train  was  passing 
Neely  In  the  street,  where  he  had  a  right  to 
be,  a  car  door  fell  from  its  place  in  the  car 
and  injured  him.  In  that  case  the  court  said: 
"The  railroad  company  owed  him  the  duty  to 
employ  reasonable  care  to  avoid  injuring 
him."  So  In  the  case  of  St  L.  &  S.  F.  R.  Co. 
V.  Carr.  126  S.  W.  850,  where  a  traveler  at 
a  public  crossing  was  injured  by  a  door  pro- 
jecting from  a  moving  train,  it  was  held  that, 
he  being  rightfully  at  such  place,  the  rail- 
road company  owed  to  him  the  duty  to  use 
ordinary  care  to  avoid  Injuring  him.  Shear- 
man &  Redfield  on  Negligence  (3d  Bd.)  477 : 
33  Cyc.  1146 ;  Doyle  v.  Chicago,  St.  Paul,  etc., 
R.  Co.,  77  Iowa,  607,  42  N.  W.  555,  4  L.  R. 
A.  420.  And  so  this  duty  the  violation  of 
which  constitutes  actionable  negligence  may 
arise  in  various  ways.  It  Is  a  maxim  of  law 
that  one  owes  the  duty  to  othera  to  w  aw 
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and  manage  hla  own  property  as  not  to  In- 
jure the  j^roperty  or  perKm  of  anotber. 
That  18  an  obligation  resting  upon  a  corpora- 
tion jnst  u  It  does  npon  a  nataral  person. 
St  LoQia;  etOt  B.  Go.  T.  Hecht,  88  AA.  367; 
St  LonlB,  etc.»  R.  Co.  T.  Lewis,  60  Ark.  409, 
SO  S.  W.  76S,  1185;  2  Sbearman  &  BeMeld. 
Neg.  H  688a-70la.  As  Is  said  by  Mr.  Cool^ 
In  hla  woik  on  Torts  (Cool^  m  Torts,  p. 
630) :  Tor  negllgoice  In  a  1^1  sense  la  no 
mora  nor  lass  than  this,  the  fUUnre  to  ob- 
serve tm  the  protection  of  the  Intwest  vt 
anoUicr  that  degree  of  care,  precantlon,  and 
Tls^Umee  which  the  drcnmatances  JuaUy  de- 
mand, whereby  snch  otb«  parson  suffers  In- 
Jary."  llie  nature  and  extoit  of  the  duty 
o^ed  to  the  person  Injured  determines  the 
d^ree  of  the  care  that  aboold  be  ezerdsed 
for  his  safety,  and  not  the  reason  for  such 
dnty.  If  the  appellant  owed  to  the  plaln- 
tur  a  duty  irtilch  It  failed  to  discharge  and 
th«eby  be  was  injured.  It  would  still  be  lia- 
ble for  sadi  Injury,  althon^  a  correct  reason 
may  not  have  been  given  why  It  owed  falm 
■adi  duty. 

But  It  Is  urged  hy  ooumel  for  appellant 
that  xAalntlfl  was  nbt  rightfully  on  the  plat 
form,  and  was  therefore  a  treqiasaer;  and 
that,  on  this  account  the  raUroad  company 
only  owed  to  him  the  doty,  not  to  wUlfnllyt 
wantcm^,  or  recklessly  Injure  him  after  the 
appellant's  employes  discovered  his  perilous 
situation,  and  knew  of  his  danger.  It  has 
been  unlfbimly  held  that  wbwe  a  person  Is 
upon  the  right  of  way  or  property  of  a  rail- 
road company,  at  a  place  other  tiian  at  a 
pobUc  croeslnft  without  authority,  permls* 
alon,  or  license  of  the  company,  he  Is  a  tree- 
pass£r,  and  that  to  such  trespasser  the  rail- 
road  company  owes  only  the  dn^  to  avoid  In- 
Jarlng  him  after  the  perilous  situation  of 
such  person  has  been  discovered.  2  Sliear- 
man  &  Bedfltid,  Neg.  {  706;  2  Gooley  on 
Torts,  p.  1^;  2  Thompson  on  Neg.  2103- 
Bat  In  this  case  the  plalntlfl  waa  not  a  tres- 
passer upon  the  right  of  way  or  property  of 
aroellant  The  platform  upon  which  he  waa 
standing  was  wludly  off  the  land  of  the  ap- 
pellant, and  was  sol^  the  property  of  an 
adjoinhig  landowner.  It  Is  true  that  the 
testimony  does  not  show  that  the  plalntlfl 
bad  llie  authority  or  permission  of  the  own- 
er of  the  platform  to  be  thereon  and  as  to 
such  owner  he  may  have  been  a  trespasser. 
The  controlling  question,  then,  is  whether  tiie 
appellant  rmOer  these  drcnmstances  only 
owed  the  plaintiff  the  duty  that  it  owed  to  a 
trespaaser  upon  Its  own  prcq^rty,  or  whether 
It  owed  to  him  the  duty  to  ezerdse  the  care 
required  for  the  protection  of  the  owner  ot 
the  abutting  land  or  of  one  rightfully  there' 
4aL  Every  abutting  landowner  has  the  right 
to  Inrist  that  the  raUroad  con^tany  ahall  be 
onder  the  duty  and  obligation  to  use  ordinary 
care  In  the  operation  of  Its  trains  ao  that 
bla  person  or  property  may  not  be  Injured 
thereby.  'Tills  duty  Is  due  not  only  to  tiie 
•batting  landowner,  but  to  eveiy  peraon 
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along  or  who  may  pass  along,  but  not  on,  the 
right  of  way."  West  Virginia  C.  &  P.  R.  Co. 
V.  FuUer,  06  Md.  662,  64  AU.  669,  61  L.  R. 
A.  674^  A  pOTSon  must  exercise  ordinary  care 
in  the  use  of  his  own  premises  and  the  In- 
atrumentallUes  operated  thereon  so  as  not 
to  Injure  the  property  or  person  on  abutting 
premises,  and  for  a  failure  to  use  snch  care 
he  la  liable,  for  a  conaequent  injury  to  anch 
adjoining  owner.  Defiance  Water  Co,  r.  01- 
Unger,  64  Ohio,  532,  44  N.  E.  28S.  82  L.  R. 
A.  7S6.  And  the  same  rule  applies  where  the 
person  Injured  upon  the  abutting  premises  Is 
there  only  by  permission  of  the  owno*  or 
without  sudi  permission.  In  anch  case  he  la 
not  a  trespasser  upon  the  premtoes  of  the 
owner  by  whose  negligence  the  Injury  Is 
cauaed;  nor  does  It  concern  such  neglU^t 
owner  or  relieve  talm  from  consequent  liabil- 
ity that  he  Is  a  trespasser  upon  the  premises 
of  an  adjoining  owner. 

In  the  case  of  Wnson  v.  American  Bridge 
Cow,  74  App.  DIv.  696,  77  K.  T.  Bupp.  820, 
the  plalntlfl  waa  injured  by  hot  water  and 
steam-  discharged  from  a  pipe  on  defendant's 
premises.  The  defendant  was  a  manufactur- 
ing corporation,  and  Its  plant  was  contiguous 
to  the  premises  of  a  raUroad  where  idalntlfl 
was  at  the  time  the  steam  and  water  were 
eiQielled  on  hlnu  In  that  case  the  court 
said:  **!  do  not  consider  it  as  very  slgnlfi- 
cant  In  the  BoluU<m  of  this  case  whether  or 
not  the  plalntlfl  was  a  trespasser  upon  the 
lands  of  the  railroad  company.  The  use  of 
the  pathway  was  extensive,  and  it  was  no 
concern  of  the  defenduit  whether  thla  use 
was  rightful  or  against  the  will  of  the  own- 
er. That  question  might  be  cogent  if  the 
railroad  company  were  the  party,  but  it 
may  not  be  uived  to  relieve  the  defendant 
of  liability." 

In  the  case  of  WitUeder  v.  Illnmlnating 
■Co.,  47  Am.  Dlv.  410,  62  N.  T.  Sopp.  297,  the 
plaintiff  was  standing  upon  a  platffHnn  locat- 
ed on  the  property  of  a  railroad  company, 
and  was  Injured  by  coming  In  contact  with 
an  electric  wire  belimglng  to  the  drfendant 
In  that  caee  tiie  court  aald:  "The  dtfend- 
ant's  exceptions  raise  a  question  as  to  the 
contributory  negllgoace  of  the  boy,  In  ttat 
he  was  not  lawfully  on  the  platform,  and 
therefore  waa  a  trespaaser.  We  do  not  think 
this  Is  a  question  whldi  can  be  raised  by  the 
def«idant  as  not  It  but  the  raUroad  compa- 
ny, was  the  owner  of  the  platform.  It  may 
be  conceded  that  the  boy  was  a  trespasser 
as  against  the  raUroad  company,  and  that 
there  could  have  been  no  recovery  against 
it  *  *  *  For  aU  that  appears,  the  de- 
fendant was  Just  as  much  a  trespasser  on 
the  railroad  stmctore  aa  according  to  Its 
claim  the  boy  was.  At  any  rate,  the  defend- 
ant la  not  In  a  position  to  defeat  the  action 
on  the  ground  referred  to." 

And  BO  In  the  case  at  bar  it  does  not  con- 
cern the  appellant  whether  the  plaintiff  was 
on  the  platform  with  or  without  the  per- 
mission of  the  owner.  He  was  not  a  tres- 
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passer  upon  the  property  of  appellant.  It 
therefore  owed  to  plaintiff  under  the  facts 
and  ctrcamBtances  of  this  ease  the  duty  to 
exercise  ordinary  care  In  the  operation  of 
its  train  to  avoid  Injuring  him,  and,  If  It 
failed  to  discharge  tliat  duty,  It  was  guilty 
of  oegligence  end  liable  for  the  conseguent 
Injury.  Under  the  facts  and  clrcnmetances  of 
this  case,  we  think  that  It  was  a  question 
for  the  Jury  to  determine  whether  or  not  the 
appellant  was  negligent  in  the  operation  of 
its  train  and  cars  which  caused  the  Injury. 
Upon  this  question  of  negligence,  the  court 
In  other  Instructions  given  by  it  properly  In- 
structed the  jury.  The  court  did  not  err, 
therefore,  In  refusing  the  above  Instructions 
requested  by  appellant,  nor  did  it  commit  an 
error  prejudicial  to  Its  rights  by  giving  the 
above  instruction  No.  1  upon  Its  own  motion. 
Counsel  for  appellant  concede  that  there  was 
sufficient  testimony  to  sustain  the  amoont  of 
the  verdict  returned  by  the  jury. 

Upon  an  examination  of  the  whole  case, 
we  do  not  find  that  any  prejudicial  error 
was  committed  In  the  trial,  and  tliA  Judg- 
ment la  accordingly  affirmed. 


OSBORN  v.  STATE. 
(Sapreme  Court  of  Arkansas.    Oct  24,  1910.) 

1.  Lascent   (I  65*)— StKuiva  I^OB— Bti- 
nrNOB. 

In  a  prosecati<Hi  Cor  a  larceny  of  evi- 
dence Xeta  to  sustain  a  conviction. 

[Ed.  Note.~For  other  cases,  see  larceny, 
CenL  Dig.  I  104;  Dec.  Dig.  |  63.*] 

2.  Criuikal  Law  (|  1139*)— Afpeaii— Ques- 
tions Not  BAiran  at  Tbxai.— Ebbob  Gobau 

Nobis. 

The  Supreme  Oourt  on  appeal  can  review 
only  such  matters  as  have  been  presented  to  the 
tri^  court,  and  cannot  entertain  a  motion  in 
the  nature  of  a  writ  of  error  coram  nobis  to 

{iresent  evidence  newly  discovered  after  the 
apse  of  the  term  at  which  the  Judgment  of 
conviction  was  rendered. 

{Ed.  Note.— For.  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1139.*] 

3.  Cbiminai.  Law  (g  1156*)  —  Affeal  —  Re- 
view OF  DiaCBETION— New  .TaiAtr-NEWtT 

Discovered  Evidence. 

A  ruling  on  a  motion  for  new  trial  for 
newly  discovered  evidence  will  not  be  disturbed 
on  appeal,  in  the  absence  of  apparent  abuse  of 
discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  3069 ;  Dec.  Dig.  {  11D6.*] 

4.  Criminai.  Law  (8  941*)  — New  TaiAt— 
Xewlt  Discovebed  Evidence — Cuuula- 

TiVE  Evidence. 

Where,  in  a  prosecution  for  log  theft,  there 
was  other  evidence  than  that  of  B.  identifying 
the  logs  defendant  sold  as  those  of  prosecutor, 
defendant  was  not  entitled  to  a  new  trial  be- 
cause of  newly  discovered  evidence  that  B. 
misunderstood  a  question  concerning  the  iden- 
tity of  the  logs,  and  now  desired  to  testify  that 
the  logs  purcnased  by  him  from  defendant  were 
in  the  same  tow  as  the  logs  claimed  by  prose- 
cutor, and  not  that  the  logs  so  purchased  by 
him  were  the  same  logs  which  prosecutor  clatm- 


!  ed :  B.*«  testimony  being  at  most  merely  cmno- 
lative. 

[fild.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  8{  2328,  23^;  Dec.  Dig.  | 
941.*1 

5.  CBnuirAi.  Law  (|  967*)— New  Tbial— Mis- 
conduct or  JUBY— Pboof. 

Where  a  verdict  was  not  decided  by  lot, 
proof  misconduct  of  the  jury  must  be 
made  by  witnesses  other  than  the  jurors,  under 
Kirby's  Dig.  {  2423,  providing  that  a  juror 
cannot  be  examined  to  establlut  a  gronnd  for 
a  new  trial  except  to  show  that  the  verdict  waa 
made  by  lot 

[Ed.  Note.— For  otiier  caaeL  see  Criminal 
Law,  Cent  Dig.  H  2392-289B;  Dec.  Dig.  I 
957.*] 

6.  I^BGERT  (8  30*)  — IWDICTMEHT  — DESCBIP- 
TION  OF  PBOPEBTT. 

An  indictment,  describing  the  property  stol- 
en as  22  saw  logs  of  the  value  of  f33  and^be 
personal  proper^  of  N.,  contained  a  snffident 
aescription. 

[Ed.  Note.— For  other  cases,  see  Larceny^ 
Cent  Dig.  8  64 ;  Dec  Dig.  8  80.*] 

Appeal  from  Orcult  Court,  Arkansas  Coun- 
ty ;  Eugene  Lankford,  Judge. 

Al  Osbom  was  conTicted  of  larceny,  and 
he  appeals.  Affirmed. 

J.  M.  Brlce,  for  appellant  Hal  L.  Nor- 
wood, Atty.  Gen.,  and  Wm.  H.  Bector,  Asst. 
Atl7-  Oen.,  tor  the  State. 

FRAUENTHAIs  J*  Xhe  defendant^  At  Os- 
bom, was  oonvteted  of  the  crime  of  graud 
larceny  and  sentoiced  to  the  penitentiary  for 
a  term  of  one  year.  He  was  charged  wltb 
the  larceny  of  *^  sawlogs  of  the  value  of 
$33  and  the  perstmal  propraty  of  W.  R.  Now- 
lin."  The  testimony  on  the  part  of  the  state 
tended  to  prove  that  prior  to  and  In  March, 
1909.  NowUn  was  the  owner  of  a  lot  of  saw- 
logs  which  had  been  placed  In  what  Is  known 
as  Garland  Lake  In  Arkansas  county  and  In 
the  bayou  connecting  same  with  the  Arkan- 
sas river.  Some  of  tbese  logs  were  marked 
wltb  the  brand  of  *'K — 4"  and  other  marks  of 
Identification  were  thereon.  They  bad  been 
dug  out  of  the  sand  and  the  marks  of  the 
^ade  were  on  them ;  and  they  had  been  raft- 
ed wlUi  spikes,  and  spike  holes  were  In  them, 
and  the  bark  had  been  knocked  off  the  great- 
er number  of  ttaem.  Later  In  Mardi  Nowlln 
found  22  of  these  logs  In  the  possession  of 
Sam  Bradl^  in  the  Arkansas  rlvw.  Brad- 
ley was  a  representative  of  a  lumber  com- 
pany engaged  In  taftlng  logs  down  the  Ar- 
kansas and  Mlsslssli^  rlrer^  and  he  tes- 
tified that  he  had  purchased  these  logs  from 
the  defendant  Nowlln  and  another  witness 
testified  that  they  saw  these  logs  In  the  i>oa- 
sesslon  pf  tbe  defendant  and  a  person  by  tbe 
name  of  Parish  about  one  week  prior  to  find- 
ing them  In  the  possession  of  Bradley,  and 
that  deffflidant  and  Parish  had  the  logs  at 
that  time  In  a  crib  In  tbe  bayou,  and  he  did 
not  think  that  they  would  raft  tbe  logs 
away  and  on  that  account  did  not  demand 
them.  While  his  means  of  identifying  the 
logs  In  the  bayou  were,  we  think,  meager,  yet 
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bis  testlmoDT.  and  that  of  the  wltneas  then 
with  him,  was  snffldent  to  warrant  the  Jnry 
In  finding  that  the  logs  thus  seen  by  them  In 
the  possession  of  defendant  and  Parish  were 
the  logs  owned  by  Nowlin,  and  wblcb  he  aft- 
erwards found  in  the  possession  of  Bradley. 
The  defendant  had  been  engaged  in  working 
in  and  rafting  timber  on  this  lake  and  bayou 
for  several  years,  and  he  testified  that  he 
secured  the  logs  which  Nowlln  claimed  to 
own  from  a  person  by  the  name  of  Parish. 
He  testified  that  Parish  came  to  blm  and 
wanted  to  know  if  be  wished  to  buy  some 
timber  from  him,  ami  that  later  be  met  Par- 
ish at  the  Imyou.  Parish  then  told  him  to 
wait  there  a  mlnnte,  that  he  wanted  to  see 
a  Mr.  Coose.  Presently  Parish  returned  and 
said  that  he  had  bought  timber  (or  logs)  from 
Coose,  and  that  defendant  could  Iiave  half 
of  it  if  he  would  tow  it  out,  wbich  he  agreed 
to  do.  He  thereupon  took  the  logs  and  sold 
same  to  Bradley,  and  claims  that  he  obtain- 
ed them  in  good  faith.  The  evidence  tended 
to  prove  that  owners  of- timber  would  place 
their  logs  In  this  lake  for  the  purpose  of 
rafting  same  to  the  river,  and  we  tblnk  that 
there  was  some  testimony  to  warrant  the  Ju- 
ry In  finding  that  defendant  took  logs  belong- 
ing to  Nowlln,  and  ttiat  they  were  so  marked 
tliat  he  knew  that  tbey  did  not  belong  to 
Coose  or  Parish,  and  that  he  did  not  take 
them  in  good  faith.  The  jury  were  the  Judges 
of  the  credibility  of  the  witnesses,  and  it 
was  their  special  province  to  determine 
whether  the  defendant  took  the  logs  in  good 
faith  or  with  the  felonious  Intoit  to  deprive 
the  trae  owner  thereof.  And  upon  an  exam- 
ination of  all  the  testimony  In  the  case  we 
tblnk  that  there  is  some  evidence  to  support 
the  finding  of  the  Jury,  as  determined  by 
their  verdict  Under  these  drcumstancee, 
the  finding  of  the  Jury  becomes  conclusive. 

After  the  lapse  of  the  term  at  which  the 
Judgment  of  conviction  was  rendered,  the  de- 
fraidant  filed  in  this  court  a  motion  In  the 
nature  of  a  writ  of  error  coram  nobis  for  the 
pnrpoee  of  presenting  certain  evidence  wblcb 
he  claims  was  newly  discovered  after  the 
rendition  of  said  Judgment  and  the  lapse  of 
said  term  of  tbe  trial  court  But  this  court 
can  only  review  upon  appeal  matters  which 
were  presented  before  tbe  trial  court  for  its 
decision,  and  cannot  consider  or  entertain  a 
motion  to  present  evidence  newly  discovered 
after  the  lapse  of  tbe  term  at  which  the 
Judgment  of  conviction  was  rendered.  How- 
ard V.  State,  68  Ark.  229,  31  S.  W.  8 ;  Beard 
V.  State,  7»  Ark.  293,  95  S.  W.  995,  97  S.  W. 
887. 

In  the  trial  court  the  defendant  sought  a 
new  trial  upon  tbe  ground  of  newly  discov- 
ered evidence.  It  appean  that  upon  the  trial 
of  the  case  tbe  witness  Sam  Bradley  had  in 
bis  possession  certain  logs  which  Nowlln 
idenU^led  as  belonging  to  blm.  This  witness, 
Bradley,  was  introduced  by  tbe  state,  and 
testified  that  these  1<^  claimed  by  Nowlln 
were  a  part  of  the  crib  of  logs  which  he  pur- 


chased from  defendant  Osborn.  The  new- 
ly discovered  evidence  was  that  this  witness 
subsequently  claimed  that  upon  the  trial  he 
misunderstood  the  question  that  had  been 
propounded  to  him  in  this  particular.  He 
now  stated  that  he  understood  that  the  ques- 
tion propounded  to  blm  was,  "Were  the  logi* 
that  Nowlln  claimed  In  the  same  tow  that 
tbe  logs  were  which  he  had  purchased  from 
defendant?"  and  that  he  had  answered  only 
that  question  In  the  affirmative.  The  effect 
of  the  statement  of  the  witness  in  the  motion 
for  a  new  trial  was  that  the  h>gs  purchased 
by  him  from  defendant  were  la  the  same  tow 
as  those  logs  claimed  by  Nowlln,  but  not 
that  ttie  logs  so  purchased  by  him  from  de- 
fendant were  the  same  logs  which  Nowlln 
claimed,  inasmuch  as  logs  in  this  tow  were 
secured  by  him  from  different  parties. 

Motions  for  a  new  trial  based  upon  the 
ground  of  newly  discovered  evidence  are  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  this  court  will  disturb  its  ruling 
only  when  it  Is  apparoat  that  such  discre- 
tion has  been  abused.  Ward  v.  State,  85 
Ark.  184,  107  S.  W.  677;  Anderson  v.  State, 
41  Ark.  229 ;  Armstrong  v.  State,  M  Ark.  964, 
15  S.  W.  1036. 

There  was  other  testimony  adduced  In  the 
trial  of  this  case,  and  given  by  tbe  witnesses 
Nowlln  and  Campbell,  from  which  the  Jnry 
could  have  reasonably  Inferred  that  the  logs 
which  defendant  had  sold  to  Bradley,  and 
which  were  identified  while  In  his  possession 
by  Nowlln,  were  taken  by  defendant  and  aft- 
erwards sold  to  Bradley.  So  that  the  tes- 
timony of  Bradley  was  not  the  only  testi- 
mony introduced  at  the  trial  from  which  tbe 
Jnry  were  warranted  in  finding  that  the  logs 
sold  by  defendant  to  him  were  the  Identical 
logs  which  Nowlin  claimed  as  his  logs.  The 
testimony  of  Bradley  In  this  particular  in  the 
trial  of  the  case  was  therefore  only  cumula- 
tive of  other  testimony  adduced  at  the  trial, 
and  his  newly  discovered  testimony  would 
only  upon  a  new  trial  be  contradictory  In 
Its  nature.  Newly  discovered  evidence  which 
is  only  cumulative  or  contradictory  Is  not 
sufficient  ground  for  a  new  trial.  And  in 
this  particular  this  case  Is  distinguished  from 
the  case  of  Bussey  v.  State,  69  Ark.  545,  64 
S.  W.  268.  In  this  latter  case  it  Is  said: 
"And  even  a  confession  of  perjury  on  the  part 
of  a  material  witness  does  not  necessarily 
call  for  a  new  trial,  when,  eliminating  his 
evidence,  there  Is  still  other  evidence  to  sup- 
port the  Judgment"  In  the  case  at  bar  the 
jury  were  warranted  In  finding  from  the  tes- 
timony of  Nowlln  and  Campbell  that  these 
logs  owned  by  Nowlln  were  in  defendant's 
possession  before  he  sold  them  to  Bradley, 
and  the  defendant  testified  that  he  sold  to 
Bradley  logs  which  Nowlln  saw  in  his  pos- 
session. See  Douglass  v.  State,  91  Ark.  492, 
121  S.  W.  023. 

It  Is  urged  by  defendant  that  he  should 
be  granted  a  new  trial  on  account  of  alleged 
misconduct  of  tbe  Jury.  The  misconduct  com- 
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plained  of  Is  not  that  the  Terdlct  was  made 
by  lot,  and  the  only  witness  presented  by 
tbe  defendant  by  whom  be  wished  to  estab- 
lish the  alleged  misconduct  of  the  Jury  was 
one  of  the  Jurors.  But  by  section  2423  of 
Klrby's  Digest  It  Is  provided  that  a  Juror 
cannot  be  examined  to  establish  a  ground  for 
new  trial  except  to  show  that  the  verdict 
was  made  by  lot  If  the  verdict  was  not  de- 
cided by  lot,  and  It  Is  claimed  that  It  was 
decided  in  any  other  manner  than  by  a  fair 
expression  of  opinion  of  the  Jurors  (under 
section  2422,  subd.  3.  Klrby's  Dig.),  such 
claim  must  be  eatabllsbed  by  witnesses  oth- 
er than  the  Jurors. 

It  is  contended  that  the  lower  court  erred 
In  some  of  its  rulings  upon  the  Instructions. 
We  have  carefully  examined  the  instructions 
that  were  given  and  refused,  and  we  do  not 
find  that  the  court  committed  prejudicial  er- 
ror in  any  of  its  rulings  thereon.  We  do  not 
think  that  It  would  serve  any  useful  purpose 
to  refer  to  these  in  detail.  The  court  In- 
structed the  Jury  correctly  on  all  the  essen- 
tial ingredients  of  this  crime  nnder  the  tes- 
timony adduced  upon  the  trial. 

It  Is  urged  that  the  Indictment  fails  to 
sufficiently  describe  tbe  property  claimed  to 
have  been  stolen.  The  indictment  described 
the  property  as  "22  sawlt^  of  the  value  of 
(33  and  the  personal  property  of  W.  R.  Now- 
lln."  In  the  case  of  State  v.  Parker,  34  Ark. 
158,  86  Am.  Rep.  B,  It  was  held  that  "25 
cords  of  wood"  was  a  sufficient  description 
of  the  property  alleged  to  have  been  stolen 
in  an  indictment  for  larceny.  And  we  think 
tbe  description  of  the  property  In  the  indict- 
ment in  this  case  is  sufflciratly  definite  so 
that  the  Jury  could  have  determined  wheth- 
er the  property  proved  to  have  been  stolen 
was  the  same  as  that  upon  which  the  Indict- 
m«it  was  founded.  Atchison  v.  State,  00 
Ark.  457,  119  S.  W.  651. 

Finding  no  prejudicial  error  In  the  trial 
of  this  caa^  Qie  Judgment  is  affirmed. 


DABMNG  et  al.  v.  BURNETT. 
(Supreme  Court  of  Arkansas.    Nov.  14,  1010.) 
1.  Masteb  and  Sbbvant  (5  MS*)— Injckies 

TO  SeBVANT— CONTBIBTTTOBT  NeOLIGENOK— 

Violation  or  Mabtkb's  Rule. 

Where  a  master  promulgates  a  rule  (or 
the  safety  of  his  servant,  and  his  servant  is  in- 
jured on  account  of  the  violation  thereof,  he  will 
be  deemed  guilty  of  ecmtiibutoiy  negligence  as 
matter  of  law.  and.  in  an  action  by  a  servant 
In  a  sawmill  for  injuries  received  while  violat- 
ing a  rule  of  the  master  In  going  behind  a  line 
shaft  to  bold  down  a  belt,  a  charge  that  a 
servant  Is  bound  to  obey  the  reasonable  com- 
mands of  bis  master,  and  that  If,  while  disobey- 
ing such  commands,  he  is  iajured,  tbe  master  is 
not  liable,  and  that  if  plaintiff  had  been  In- 
structed not  to  go  behind  the  line  shaft,  or  to 
hold  the  belt  down  with  the  bar,  and  In  viola- 
tion of  such  instruction,  "and  with  full  appre- 
oiatioD  of  the  danger,"  he  did  go  behind  the 
shaft  and  hold  the  belt,  and  if  he  would  not 


have  been  Injured  if  be  had  not  diMie  so,  verdict 
should  be  for  defendant,  modified  by  Inserting 
the  quoted  words,  was  errraeous, 

[Kd.  Note.— For  otber  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  768,  762;  Dec.  Dig.  { 
243.*1 

2.  Mabtdi  ahd  Skbtakt  (|  230*)— Injobies 

TO  SeBVANT— OONTRIBUTOBT  NBOUGKNCE — 

Wabniko  Tounoand  Irbxpebiencbd  Sebv* 

ant— pubfosb  and  effect. 

Tbe  purpose  of  warning  a  young  and  in- 
experienced servant  is  to  place  him  in  the  same 
poaltion  as  one  of  mature  years  and  enable  him 
to  appredate  a  danger,  which,  by  reason  of  hie 
youth  and  inexperience,  be  would  not  otherwise 
appreciate,  and  such  a  servant  property  warned 
cannot  be  said  not  to  appreciate  it 

[EM.  Note.— For  other  cases,  see  Master  and 
grvant.  Cent  Dig.  H  694,  698;  Dec  Dig.  | 

Appeal  from  Circuit  Goor^  Nevada  Coun* 
ty;  J.  M.  Carter,  Judge. 

Action  by  Horatio  Burnett,  a  minor,  by  his 
next  friend,  John  C.  Burnett,  against  C.  P. 
Darling  and  another.  Judgment  for  ^alU' 
tiff,  and  defendants  appeaL  Reversed  and 
remanded  for  new  trial 

Horatio  Burnett,  a  minor,  by  his  father  and 
next  friend,  John  O.  Burnett,  brought  this 
suit  against  H.  H.  Darling  and  C  P.  Darling 
partners  under  their  firm  name  of  Darling 
Bros.,  to  recover  damages  for  injuries  sus- 
tained by  him  while  employed  at  the  sawmill 
of  the  defendants.  Evidmce  was  adduced  by 
him  to  prove  the  following  facts:  On  the 
16tb  day  of  March,  1009,  he  went  to  tbe 
sawmill  of  the  defendants  to  secure  employ- 
meat.  At  that  time  he  was  19  years  old. 
He  had  worked  around  the  mill  before  that, 
trucking,  stacking,  and  off-bearing  lumber. 
He  was  employed  and  was  given  the  Job  of 
running  the  "bull-wheel,"  which  was  a  ma- 
chine used  for  drawing  logs  up  the  chute  to 
the  saw.  When  large  logs  were  being  drawn 
up,  it  frequently  happened  that  the  belt  be- 
came loose.  Burnett  says  that  he  had  been 
directed  by  C.  P.  Darling  to  tighten  the 
belt  by  holding  it  down  with  a  pinch  bar, 
and  that  he  did  not  know  the  dangers  at- 
tending the  work.  While  so  engaged,  he  sus- 
tained the  injuries  for  whl^  this  action  was 
brought  There  was  no  Idler  on  tbe  belt. 
An  "Idler"  is  a  pulley  that  runs  on  top  of 
the  belt  to  hold  it  down.  While  operating 
the  bull-wheel,  Burnett  stood  on  a  plank  plat- 
form, which  was  about  five  feet  above  the 
ground.  He  had  to  go  about  six  feet  from 
this  platform  to  the  place  where  he  held 
the  belt  down  with  the  pinch  bar.  He  walk- 
ed on  planks  and  over  tbe  line  shaft  to  get 
there.  The  shaft  was  about  two  feet  from 
tbe  ground.  At  the  time  Burnett  ^ras  in- 
jured, he  had  been  engaged  In  holding  down 
the  belt  with  a  pinch  bar,  and,  while  doing 
this,  he  stood  across  the  shaft  with  each  foot 
on  a  BllL  There  was  a  collar  on  the  shaft 
which  was  fastened  to  It  with  a  set  screw. 
When  the  log  had  been  pulled  up,  Burnett 
started  to  return  to  bis  platform  at  the  buU- 
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whed.  Burnett  said:  "I  stood  on  sills  when 
I  was  using  the  pinch  bar.  They  were  oily ; 
about  as  oily  as  anything  gets  to  be.  It  run 
oat  of  the  boxes  onto  the  aUls.  X  had  pulled 
the  log  up  before  I  was  hurt  and  went  to 
come  back  out  there,  and  the  set  screw 
caught  my  pants  right  at  the  bottom  at 
the  side  of  the  left  foot,  and  wound  my 
pants  1^  up.  The  pulley  kept  pulling  and 
got  up  as  far  as  It  could  and  got  me  down, 
and  the  belt  commenced  slipping,  and  the  pol- 
icy stopped."  It  Is  not  claimed  that  the  ver- 
dict is  excesslTe,  and  for  that  reason  it  is 
not  necessary  to  abstract  the  testimony  show- 
ing the  character  and  extent  of  Burnett's  in- 
juries. Evidence  was  adduced  by  the  defend- 
ants to  prove  that  th^  had  told  Burnett  and 
their  other  employte  not  to  go  In  behind  the 
line  shaft  and  hold  down  the  belt ;  that  such 
action  was  dangerous  and  would  cause  them 
to  get  hurt ;  "that,  if  the  belt  would  not  pull 
the  logs,  to  stop  the  mill,  cut  the  belt,  and 
relace  It  so  that  It  would  pull  the  logs." 
There  was  a  verdict  and  judgment  for  plain- 
tiff In  the  sum  of  f500,  and  defendants  have 
duly  prosecuted  an  appeal  to  this  court 

UcBae  ft  Tompkins  and  D.  L.  McBa^  for 
aiVteUants.   BandDy  A  Hayni^  for  appellee. 

HART.  J.  (after  stating  the  facts  as  above). 
Counsel  for  defendants  assign  as  error  the 
action  of  the  court  in  amending  and  giving 
to  the  jury  as  amended  instruction  No.  4  ask- 
ed by  them.  The  instruction  as  amended  or 
modified  is  as  follows:  "You  are  told  that 
the  servant  Is  bound  to  obey  the  reasonable 
commands  of  the  master,  and  If,  while  dis- 
obeying these  commands,  he  Is  injured,  the 
master  is  not  liable.  So  In  this  case  if  you 
find  from  the  evidence  that  the  plalntlflT  had 
been  instructed  by  the  defendants  not  to  go 
behind  the  line  shaft,  or  had  be«i  told  not 
to  hold  the  belt  down  with  the  bar,  and  that 
in  violation  of  these  instructions,  and  loith 
full  appreciation  of  the  danger,  he  did  go 
behind  the  shaft  and  hold  the  belt  with  the 
bar,  and  that  he  would  not  have  been  in- 
jured if  be  had  not  done  so,  your  verdict 
should  be  for  the  defendant."  The  amend- 
ment or  modification  consisted  in  inserting 
the  words  In  italics,  to  wit,  "and  with  full 
appreciation  of  the  danger."  The  Instruction 
should  have  been  giv^  as  asked.  The  evi- 
dence on  the  part  of  the  defendants  tends 
to  show  that  they  had  Instructed  the  plain- 
tiff and  their  other  employ^  not  to  go  In 
behind  the  line  shaft  and  hold  down  the 
belt;  that  such  action  was  dangerous.  The 
undisputed  evidence  shows  that  plaintiff  was 
Injured  while  engaged  in  going  behind  the 
shaft  and  holding  down  the  belt  with  a  pinch 
bar.  The  rule  of  law  Is  that,  "where  a  mas- 
ter promulgates  a  rule  for  the  safety  of  his 
servants,  and  a  servant  is  Injured  while  In 
violation  of  that  rule  and  ou  account  of  the 
violation  thereof,  then  the  court  will  declare 
him,  as  a  matter  of  law,  guIUy  of  contrlbu- 
tOE7  negliKence^"   SL  L.,  L  M.  &  S.  By.  Co. 


V.  Dupree,  84  .  Ark.  377.  105  S.  W.  878,  120 
Am.  St  R^.  74 ;  St  L.,  I.  M.  &  S.  Ry.  Co. 
V.  Caraway,  77  Ark.  40B,  01  8.  W.  749.  The 
principle  upon  which  the  rule  is  adopted  is 
that  it  may  be  assumed  that  the  master  has 
prescribed  such  methods  of  doing  his  woric  as 
CTperloice  has  shown  to  be  the  safest  for  the 
servant  The  amendment  or  modification 
made  to  the  instruction  by  the  court  was  er< 
roneous. 

In  the  case  of  Emma  Cotton  Seed  Oil  Co. 
V.  Hale,  66  Ark.  232,  19  S.  W.  600,  the  court 
said:  "If,  however,  the  servant,  by  reason 
of  his  youth  and  inexperience,  is  not  aware 
of  or  does  not  appreciate  the  danger  inci- 
dent to  the  work  he  Is  employed  to  do  or 
to  the  place  he  Is  engaged  to  occupy,  he  does 
not  assnme  the  risks  of  bis  employment  nntU 
the  master  apprises  him  of  the  dangers.  It 
would  be  a  breach  of  duty  on  the  part  of 
the  master  to  expose  a  servant  of  this  char- 
acter, even  with  his  consent,  to  such  dan- 
gers, without  first  giving  him  such  Instruc- 
tions and  caution  as  would,  in  the  judgment 
of  men  of  ordinary  mint^  understanding, 
and  prudence,  be  sufficient  to  enable  him  to 
appreciate  the  dangers,  and  the  necessity  for 
the  exercise  of  due  care  and  caution,  and 
to  do  the  work  safely,  with  proper  care  on 
his  part  For  a  breach  of  his  duty  the  mas- 
ter is  bound  to  Indenmify  such  servant 
against  the  consequences.  He  cannot  escape 
this  liability  by  delegating  the  duty  to  In- 
struct or  inform  to  another  person.  But  if 
such  servant  receives  the  information  and 
caution  from  any  source,  and  accepts  the 
place  and  undertakes  the  work,  he  assumes 
the  risks  ordinarily  incident  thereto,  and 
cannot  thereafter  recover  for  Injuries  be- 
cause the  place  was  not  safe.  As  to  such 
work  or  place  and  Its  dangers,  he  would 
then  be  placed  on  the  footing  of  an  adult, 
and  could  not,  on  account  of  infancy,  be  re- 
lieved of  the  consequences  of  such  risks." 
To  the  same  effect  see  Arkadelphla  Lumber 
Oo.  V.  Whltted,  81  Ark.  247,  98  S.  W.  697; 
Arkadelphla  Lumber  Co.  v.  Henderson,  84 
Ark.  882,  lOS  S.  W.  882,  and  cases  cited. 

The  purpose  of  warning  the  young  and 
Inexperienced  servant  is  to  place  him  In  the 
same  position  as  one  of  mature  years.  So  it 
may  be  said  that  If  such  servant  has  been 
warned  and  instructed  as  to  the  dangers  of 
doing  certain  work  or  working  at  a  certain 
place.  It  Is  certainly  true  that  he  has  an  ap- 
preciation of  the  linger.  It  cannot  be  said 
that  a  servant  has  been  properly  warned  and 
instructed  In  regard  to  a  danger,  and  yet 
does  not  appreciate  It;  for  the  very  purpose 
of  the  warning  and  Instruction  is  to  enable 
the  servant  to  appreciate  a  danger,  which 
by  reason  of  his  youth  and  Inexperience  be 
would  not  otherwise  appreciate.  Therefore 
we  hold  that  the  court  erred  in  modifying 
the  Instruction  in  question  by  Inserting  the 
words,  "and  with  full  appreciation  of  the 
danger,"  after  the  words,  "and  that  in  viola- 
tion of  those  Instructions.*' 
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The  same  exrarr  ocean  In  the  modification 
of  liistructlona  Nos.  S  and  6  naked  by  tbe  de- 
fendanta,  and  glrai  to  the  Jury  as  modified. 

We  have  examined  the  Inatractlona  given 
at  the  requeat  of  the  plaintiff  and  find  no 
error  in  them. 

For  the  error  in  modifying  Inatractlona 
Nos.  4,  5,  and  6  aedEed  1^  the  defendants,  tbe 
Judgment  moat  be  rereraed,  and  the  cause 
remanded  for  a  new  trlaL 


WALSH  T.  HAMPTON  et  al. 
(Supreme  Court  of  Arkansas.    Nov.  7,  1910.) 

1.  Counties  <|  34*)  —  Reuoval  or  Couktt 
Seats— Petition— SuFnciBKOT. 

Under  Klrby's  Dig.  S8  UlS,  1117,  provid- 
ing for  the  removal  of  county  seats  on  petition 
embodying  the  designation  of  the  new  coanty 
seat  aad  an  abstract  of  title  thereto,  together 
with  the  terms  and  conditions  of  the  sale  or  do- 
nation thereof,  an  abstract  of  title  must  accom- 
pany or  i>6  embodied  In  the  petition  before  tbe 
coanty  coart  may  order  an  election;  but  tbe 
count?  court  may  pass  on  the  sufficiency  of  an 
abstract,  and  any  error  in  deciding  on  that 

anestion  does  not  affect  tbe  validity  of  the  or- 
cr  for  the  election  and  cannot  be  taken  advan- 
tage of  in  a  collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  i  35 ;  Dec.  Dig.  f  34.*] 

2.  Counties  (S  34»)  —  Removal  or  County 
Seats— PETrnoN—SugFiciawcT. 

A  petition  by  a  citizen  and  taxpayer  for  tlie 
vacation  of  orders  for  the  removal  of  the  county 
seat  of  tbe  county  on  the  ground  that  tiie  court 
erred  in  determining  that  tbe  abstract  of  title 
accompanying  tbe  petition  for  the  removal  was 
sufficient  ia  a  collateral  attack  and  cannot  be 
tiiistaiaed. 

[Ed.  Note.— For  other  coses,  see  CoonUes, 
Dec.  Dig.  i  34.*1 

:t.  Counties  (8  34*)  — Removal  of  Couhtt 
.Seats— St  ATUTES—CoNSTBUCTiON. 

Under  Kirby's  Dig.  §S  1115,  1117,  provid- 
ing for  the  removal  of  county  seats  on  a  peti- 
tion therefor  emt>odying  the  terms  and  condi- 
tions of  the  sale  or  donation  of  the  new  seftt,  the 
petitioners  need  not  file  with  tbe  petition  for  a 
deed  conveying  the  property  which  they  propose 
to  donate  for  county  purposes,  but  need  only 
set  forth  the  terms  and  conditions  on  which  the 
new  location  can  be  purchased  or  donated,  and 
where  a  writing  signed  by  tbe  owners  of  tbe 
property  for  the  new  location,  reciting  that  they 
propose  to  convey  it  to  the  county  on  specified 
terms  was  filed  with  the  petition,  there  was  a 
compliance  with  tbe  statute,  and  the  fact  that 
the  proposed  terms  of  sale  were  not  as  advan- 
tageous to  tlie  county  as  they  should  have  been 
did  not  affect  the  jurisdiction  of  the  court  to 
make  the  order  for  the  election  to  determine  tbe 
question  of  removal. 

[Ed.  Note.— For  ottier  cases,  see  Oonnties, 
Dec.  Dig.  8  34.*] 

4.  Counties  {§  35*)— CouNTr  Seats— "Elec* 
TioN"— Manseb  of  Holding — Statutes. 
TTnder  Kirby's  Dig.  8  1119,  providing  that 
tbe  election  provided  for  in  the  act  relating  to 
the  removal  of  county  seats  shall  be  understood 
in  the  same  manner  as  general  elections  are  un- 
derfitoad,  etc.,  an  election  for  the  removal  of  a 
county  seat  is  an  "election"  within  the  general 
election  laws  and  Is  governed  thereby. 

[ICd.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  8  35.* 

E*or  otlier  definitions,  see  Words  and  Phrases, 
vol.  S.  pp.  2330-2330.] 


6.  JuDOUENT  (8  3^*)— HonoVB  (|  SO*)— Ta- 

catino  Void  Judgment— Jdbisdiotiok  or 

COUBT. 

The  county  court  may  at  a  subsequent  term 
vacate  a  void  judgment,  though  It  cannot  cor- 
rect one  or  set  It  aside  for  error,  and  the  county 
court  may  entertain  at  a  aabsequent  term  a  pe- 
tition to  set  aside  void  orders  lelatiDg  to  the  re- 
moval of  the  county  seat 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  66S,  071 ;  Dec.  Dig.  8  S42;*  Mo- 
tions, Dec.  Dig.  8  50.*] 

Appeal  from  drcalt  Court,  Dallas  Coun- 
ty; H.  W.  Wells,  Judge. 

Suit  by  O.  C.  Walsh  praying  for  tbe  vaca- 
tlon  of  orders  removing  the  county  seat  of 
a  county.  In  which  Q.  M.  Hampton  and  oth- 
ers were  made  parties  and  resisted  the 
prayer  of  petitioner.  From  a  Judgment  of 
the  C^cnlt  Court  dismissing  the  petition  for 
vacation  and  setting  aside  tbe  Judgment  of 
the  County  Court,  the  petitioner  appeals; 
Affirmed. 

Robert  Martin  and  Miles  &  Wade,  for  ap- 
pellant.  T.  B.  Morton,  for  appellees. 

Mcculloch,  c  j.   Appellant,  o.  c. 

Walsb,  In  the  present  proceedings  Instituted 
by  him  In  the  county  court  of  Dallas  county, 
attacks  the  validity  of  >an  order  of  that  court 
ordering  an  election  upon  the  question  of 
the  removal  of  the  county  seat,  and  also  an 
order  of  removal  made  pursuant  to  tbe  vote 
at  tbe  election.  On  June  2.  1908,  petitions 
were  filed  In  the  county  court  asking  that 
the  county  seat  be  removed  from  Prince- 
ton ;  one  of  them  asking  in  favor  of  Fordyee 
and  the  other  asking  in  favor  of  Carthage. 
On  June  4,  1908,  upon  consideration  of  these 
petitions,  tbe  court  ordered  an  election  to 
be  held  on  July  15,  1908.  On  July  2lBt  the 
votes  were  canvassed,  and  It  was  found  that 
there  was  a  majority  of  tbe  rotes  for  re- 
moval, but  a  failure  by  the  majority  to  se- 
lect tbe  point  of  removal,  and  the  court  made 
another  order  on  that  day,  as  provided  by 
statute,  for  an  election  to  be  held  on  August 
29,  190^  to  decide  which  of  tbe  two  points 
having  received  the  highest  number  of  votes, 
Princeton  or  Fordyce,  should  hare  tbe  coun- 
ty seat.  The  result  of  tbe  last  election  n*as 
found,  upon  a  canvass  of  tbe  votes,  to  be 
In  favor  of  Fordyce,  and  an  order  was  made 
by  the  county  court  on  October  6,  1908,  de- 
claring tbe  result  of  the  election  and  order- 
ing tbe  removal  in  accordance  therewith. 
Since  that  time  tbe  courts  have  been  held 
at  tbe  latter  place.  In  July,  1909,  appellant, 
(IS  a  citizen  and  taxpayer,  presented  to  the 
county  court  of  Dallas  county,  sitting  at  For- 
dyce, his  petition  asking  that  the  former  or- 
ders of  the  court  concerning  tbe  removal  of 
the  county  seat  be  set  aside,  alleging  that 
the  same  were  void  on  account  of  tbe  court 
having  no  Jurisdiction  to  make  tbe  same. 
On  the  same  day  appellees,  who  are  also  citi- 
zens and  taxpaj'ers  and  who  were  of  the  orig- 
inal petitioners  who  asked  for  the  ronoval  of 
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tbe  county  Beat,  appeared  and  asked  to  be 
made  parties,  and  filed  their  plea  resisting 
the  order  prayed  for  by  appellant  The 
county  court  made  an  order  In  accordance 
with  the  prayer  of  tbe  petition  of  appellant, 
declaring  the  former  orders  of  tbe  court 
void;  and  appellees  appealed  to  the  circuit 
court,  where,  on  hearing  of  the  matter,  tbe 
petition  of  appellant  was  dismissed,  and  the 
judgmmt  of  the  county  court  appealed  from 
was  set  aside.  From  tliis  Judgment  of  tiie 
circuit  court,  the  appellant  prayed  an  appeal 
to  this  court 

There  ere  three  grounds  assigned  for  tbe 
attack  on  the  remoral  proceedtngs  of  tbe 
county  court  The  first  is  that  no  abstract  of 
title  accompanied  the  original  petition  to 
tbe  court  for  an  election.  The  statute  (EUr- 
by's  Dig.)  governing  proceedings  as  to  the 
removal  of  a  ooun^  seat  reads,  in  part,  as 
follows : 

"Sec.  Ills.  Unless  for  tbe  purpose  of  the 
temporary  location  of  county  seats  In  the 
formation  of  new  counties,  it  shall  be  un- 
lawful to  establish  or  change  any  county 
seat  in  this  state  without  the  consent  of  a 
majority  of  tbe  qualified  voters  of  the  coun- 
ty to  be  affected  by  such  change,  nor  until 
the  place  or  places  at  which  it  is  proposed  to 
establish  or  cliange  any  county  seat  shall  be 
fully  designated,  such  designation  embracing 
a  complete  and  Intelligible  description  of  the 
proposed  locations,  together  with  an  abstract 
of  the  title  thereto  and  tbe  terms  and  condi- 
tions apon  which  tbe  same  can  be  purchased 
or  donated  by  or  to  the  county.  Provided, 
tbe  county  court  shall  not  order  the  election 
hereinafter  provided  for,  unless  it  stiall  be 
satisfied  that  a  good  and  valid  title  can  and 
will  be  made  to  tbe  proposed  new  locations 
or  one  of  them.   *    •  * 

"Sec.  1117.  Whenever  the  qualified  voters 
of  any  county  in  this  state  to  the  number 
of  one-third  thereof  shall  Join  in  the  petition 
to  tbe  county  court  of  such  county  for  tbe 
change  or  removal  of  tbe  county  seat  em- 
bodying in  tbe  petition  the  designation  and 
abstract  of  title  and  tbe  terms  and  conditions 
of  tbe  sale  or  donation,  as  provided  for  and 
required  by  section  1115,  the  county  court 
shall  order  an  election  to  be  held  at  tbe  sev- 
eral voting  places  in  tbe  county,  directing 
that  the  proposition  of  tbe  petitioners  for 
the  change  or  removal  shall  be  submitted  to 
the  qualified  Toters." 

It  is  allied  In  appellant's  petition  that 
the  only  abstract  of  title,  or  what  purports 
to  t>e  an  abstract  of  title,  filed  with  tbe  orig- 
inal petition  for  removal,  bears  tbe  following 
certificate:  "I  hereby  certify  that  In  April, 
IStyi,  I  carefully  examined  tbe  records  in 
the  office  of  tlie  coonty  circuit  clerk  and  re- 
corder of  Dallas  coun^,  Ark^  and  the  with- 
in is,  aa  I  believe^  a  correct  abstract  of  all 
cimTeyancee  ot  othw  iDstraments  of  record 
affecting  the  title,  at  that  time,  to  the  laud 
de8crU>ed  in  tbe  Utle  page  hereto;  and  that 


no  Judgments  appeared  of  record  that  might 
become  Hens  on  said  land,  and  that  taxes 
bad  all  been  paid  thereon.  Since  that  time 
the  right  of  way  through  said  lands  across 
the  north  end  has  been  sold  to  the  Chicago. 
Bock  Island  &  Pacific  Railway  Company. 
Witness  my  band  tbls  the  30th  day  of  May, 
1908.    [Signed]  T.  B.  Morton,  Abstractor." 

It  Is  Insisted  that  tbe  certificate  to  the  ab- 
stract Is  not  complete,  In  that  It  does  not 
certify  that  an  examination  of  the  records 
had  been  made  by  tbe  abstractor  down  to 
the  date  of  tbe  abstract  and  that  It  con- 
tained a  correct  abstract  of  all  conveyances 
affectlug  tbe  title  to  that  date.  It  is  con- 
tended that  tbe  filing  of  a  perfect  abstract 
of  title  was  Jurisdictional,  and  that  tbe  whole 
proceedings  failed  because  of  tbe  alleged 
defect  In  the  certificate.  The  statute  above 
quoted  expressly  provides  that  the  abstract 
of  title  shall  accompany  or  be  embodied  in 
tbe  petition  for  removal  before  tbe  coonty 
court  shall  order  an  Election ;  but  It  is  with- 
in the  province  of  tbe  county  court  to  pass 
upon  tbe  sufilclency  of  tbe  abstract.  Any  er- 
ror of  the  court  In  deciding  that  question 
does  not  Bftect  the  validity  of  the  order,  and 
such  error  cannot  be  taken  advantage  of  lu 
a  collateral  attack  such  as  this  is.  Hud- 
speth V.  State,  55  Ark.  323,  18  S,  W.  183. 
The  county  court  in  its  order  for  an  election 
passed  upon  the  sufilclen<7  of  the  abstract 
and  found  that  the  law  had  been  complied 
with  In  this  respect. 

Tbe  next  objection  Is  that  tbe  original  pe- 
titioners did  not  file  with  their  petition  « 
deed  conveying  the  property  which  they  pro- 
posed to  donate  to  tbe  county  for  county 
purposes.  Tbe  statute  does  not  require  that 
All  that  is  required  by  the  statute  is  that  the 
terms  and  conditions  upon  which  tbe  new 
location  can  be  purchased  or  donated  shall 
be  set  forth.  In  this  case  there  was  filed 
with  the  petition  for  removal  a  writing,  sign- 
ed by  tbe  owners  of  tbe  property,  proposing 
to  convey  It  to  the  county  upon  certain  terms 
and  at  a  certain  price.  Tbls  was  a  sufficient 
compliance  with  tbe  statute.  The  fact  that 
the  proposed  terms  of  sale  were  not  as  ad- 
vantageous to  the  county  as  counsel  now 
contend  they  should  have  been  did  not  affect 
tbe  Jurisdiction  of  tbe  court  to  make  the  or- 
der. 

The  statute  further  provides  (section  11^ 
that  after  tbe  election,  before  tbe  county 
court  shall  make  any  orders  for  the  re- 
moval, "or  if  made,  before  tbey  shall  be  ex- 
ecuted, the  vendor  or  donor  odC  the  new  lo- 
cation shall  make  or  cause  to  be  made  and 
deliver  to  tbe  county  Judge  a  good  and  sulH- 
deat  deed,  conveying  to  the  county  the  laud 
or  location  so  sold  or  donated  In  fee  simple, 
without  reservation  or  condition,"  etc.  It  Is 
not  shown  in  the  present  attadi  that  this 
has  not  been  done. 

Ttie  next  and  last  attack  made  on  tbe 
validity  of  the  order  of  tbe  county  court  Is 
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that,  In  ordering  the  election.  It  failed  to 
specify  the  mode  In  which  and  means  with 
which  the  election  ahonld  be  held.  The  onlj 
proTlslon  In  the  atatnte  concerning  this  Is 
that  "the  election  provided  for  In  this  act 
shall  be  understood  In  the  same  manner  as 
general  elections  are  required  by  law  to  be 
understood,  and  the  pollbooks  thereof  shall 
be  returned  by  one  of  the  election  officers," 
etc  Section  1119.  It  Is  alleged  that  this 
provision  of  the  statute  is  mesnlngless,  that 
the  general  election  law  on  the  subject  does 
not  apply,  and  that  the  county  court  should 
In  Its  order  have  prescribed  the  mode  of 
election.  The  L^lslature  has  not  authorized 
the  county  court  to  fix  the  mode  of  election, 
and,  unless  It  falls  within  the  statute  as  a 
general  election,  then  there  can  be  no  valid 
election  for  the  removal  of  a  county  seat. 
We  do  not  think  this  contention  can  be  sus- 
tained. There  was,  at  the  time  of  the  enact- 
ment of  this  statute,  and  is  now,  a  complete 
system  of  election  laws  providing  for  tbe 
holding  of  general  elections.  It  creates  tbe 
machinery  for  the  holding  of  elections,  and 
keeps  the  election  officers  continuously  In 
office  from  one  general  Section  nntU  the  time 
for  the  appolntmrait  of  new  ones  immediate- 
ly before  the  next  general  Section.  It  Is 
obvious  that  the  Legislature  meant  In  the 
above-quoted  language  that  an  election  for 
the  removal  of  a  county  seat  should  be  un- 
derstood to  mean  a  general  election,  so  as 
to  come  within  the  terms  of  the  general  elec- 
tion law  and  to  fall  within  the  scope  of  the 
machinery  set  In  motion  for  that  purpose. 
Any  other  construction  of  the  language  would 
not  only  destroy  Its  meaning,  but  would  de- 
feat the  whole  purpose  of  the  statute;  for, 
unless  this  effect  be  given  to  It,  It  would  be 
Impossible  under  existing  statutes  for  a  coun- 
ty court  to  order  an  election  for  the  re- 
moval of  a  count?  seat 

Appellees  have  Insisted  here  that  It  was 
beyond  the  power  of  the  county  court  to  en- 
•  tertaln  appellant's  petition  to  set  aside  the 
former  orders.  We  are  of  the  opinion,  how- 
ever, that  if  the  former  orders  were  void  It 
was  within  the  province  of  the  connty  court 
to  consider  the  petition  to  vacate  them.  A 
void  order  la  of  no  ^ect  whatever,  and  the 
question  as  to  where  the  court  should  be 
heli  was  a  matter  within  the  jortsdlctlon  of 
the  county  coart.  and.  if  there  appeared  tm 
the  record  of  that  court  an  order  which  was 
absolutely  void.  It  was  within  the  province 
of  the  county  court  at  any  time  to  vacate  It 
and  expunge  It  from  the  record.  This  does 
not,  however,  permit  the  court  to  review  or* 
ders  made  at  former  terms  wbldi  are  not 
void,  6vm  though  they  are  Irr^nilar  <m  ac- 
count of  emon.  In  other  words,  the  county 
court  could  at  a  subsequent  term  vacate  a 
void  Jodgment,  bat  could  not  correct  or  set 
aside  one  because  It  was  found  to  be  er- 
roneous. 


CArk. 


Upon  the  whole,  the  judgment  of  the  cir- 
cuit court  dismissing  appellanf  s  petition  was 
comxt,  and  the  same  la  affirmed. 

KIBBT,  3^  not  partldpatini^ 


BOOK  ISLAND  PLOW  Ca  V.  UAS- 
TBRSON.  - 
(Supreme  Goort  of  Aransas.   Nov.  l'^  191(K> 

1.  GONTnACTS  (S  144*)  —  LXHTEAnOlf  OF  AO- 

noHS  <S  2*)— Natube— What  Law  Got- 

KBNS. 

PeiBonal  contracts  are  interpreted  by  the 
law  of  the  place  where  th^  are  made,  bat  the 
question  of  the  aiK>Ucation  of  the  statute  of 
limitations,  befos  merely  in  relation  to  the  rem- 
edy, Is  refoJated  by  the  law  in  the  forum  in 
which  the  suit  is  brought 

[Bd.  Note.— For  other  cases,  see  Gontzacts, 
Cent  Dig.  H  724-727;  Dec.  Dig.  {  144;*  Limi- 
tation of  Actions,  Cent  Dig.  H  ^  i  Dee.  Dig. 


2.  LnoTATiON  or  AonoNS  (§S  84,  87*>— Gou- 

putation  of  Time. 

Unless  there  la  an  exception  In  the  atatnte, 
limitationB  will  begin  to  ran  at  the  time  of  the 
accrual  of  the  action,  rnardless  of  the  presence 
or  abseoce  or  residence  in  the  state  of  the  debt- 
or or  creditor. 

[Ed.  Note.^or  other  caan,  see  Limitation 
of  Actions,  Cent.  Dig.  H  489-448,  456-462; 
Dec.  Dig.  11  84,  87.*] 

S.  LiHITATIOH  OV  AonORS  (|  2*)— GOHFTITA- 

Tioff  OV  TnuB— GoiroKAUCENT  OF  Pkbbohs. 

Etc. 

Iq  an  action  on  a  note  which  was  given  In 
Illinois,  both  of  the  parties  thereto  then  resid- 
ing in  Illinois,  it  appeared  that  the  debtor  had 
some  time  after  its  maturity  openlv  left  that 
state  and  removed  to  Aransas.  Held,  that  un- 
der Kirby'a  Dig.  I  5077,  providing  that,  if  any 
debtor  fraudulently  abeconds  from  any  other 
state,  the  statute  of  limitation  will  not  be  en- 
forced until  the  creditor  bad  knowledge  of  the 
absconding  debtor's  residence,  had  no  applica- 
tion. 

[Bd.  Note. — BV>r  other  cases,  see  Umitatlon 
of  Actions,  Gent  Dig.  H  Dec  Dig.  $  2.*] 

4.  LmiTAiion  of  Actions  (S  87*)— Computa- 

TXOn  OF  TDCB— NOKBESIDENT. 

Rev.  St  18S7.  c.  91,  1  20.  provided  that, 
whenever  a  cause  of  action  spedned  in  the  act 
accmed  against  a  person  out  of  the  state,  the 
statute  would  not  begin  to  run  until  his  return, 
etc.  By  the  act  December  14,  1844  (Acta  1844- 
45,  p.  25),  these  exceptions  were  expressly  over- 
ruled, and  it  was  provided  that  the  act  should 
apply  to  nonresidents.  KIrby's  Dig.  |  S076. 
Kirb/s  Dig.  I  5077,  provides  that  If  any  debt- 
or shall  fraaanlently  abscond  from  any  other 
state,  the  statute  will  not  begin  to  run  until 
the  credHor  is  apinised  of  his  residence.  Kir- 
bv's  Dig.  I  508^  provides  Cor  the  saqwnsItHl 
ai  ttie  statute  where  any  person  leaves  the  conn- 
try,  absconds,  or  conceals  himself  to  prevent 
the  commencement  of  an  action.  Held  that,  in 
view  of  this  express  amendment  the  statute  of 
Ufflltatione  In  regard  to  nonresidents  began  to 
run  from  the  maturity  of  the  obligation,  so  that 
a  note  given  by  one  formerly  a  nonresident 
which  matured  more  than  Sve  years  ago  would 
be  barred  under  Eirby's  Dig.  {  6068,  which  pro- 
vides for  five-year  llmftatlon.  althouidi  the  non- 
resident had  not  been  in  the  state  the  full  five 
years. 

{Gd.  Note.— For  other  cases,  see  Umitatlon  of 
Actions,  Cent  Dig.  H  456-462;  Dec.  Dig.  % 
87.*] 
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Appeal  from  Clrcnlt  Oonrtt  Olaj;^  Coontr ; 
Frank  Smith,  Jn^^^e. 

Action  1^  the  Rode  laland  Flow  Companr 
against  James  Uaateraon.  Fran  a  judgment 
for  defoidant,  plalntlfl  aniealB.  Affirmed. 

Moore  &  Bloodworth,  for  appellant.  C.  L. 
Daolti  and  6.  B.  OliTer,  for  appellee. 

FRAUENTEtAL,  J.  This  was  an  action 
InBtltated  by  tbe  appellant  upon  a  note,  and 
the  appellee  pleaded  tbe  statute  of  llmlta- 
tlon  as  a  bar  to  a  recovery  thereon.  The 
note  was  executed  In  tbe  state  of  Illinois  on 
April  15,  1902,  was  payable  on  Septem- 
ber 20,  1902.  At  tbe  date  of  Its  execution 
the  axipellant  was  a  corporation  domiciled 
In  and  the  appellee  was  a  resident  of  said 
state.  Tbe  apples  moved  to  the  state  of 
Arkansas  in  180B,  and  bos  resided  in  this 
state  since  Uiat  ttane  This  suit  was  com- 
mence more  than  Ave  years  after  the  ma- 
turity of  said  not«  but  within  Ato  years 
since  appellee  moved  to  and  became  a  rest- 
dent  of  this  state.  The  lower  court  adjudged 
that  the  action  was  barred. 

It  Is  the  well-setUed  rule  that  all  suits 
must  be  brought  wlthhi  the  period  prescrib- 
ed by  the  local  law  of  the  state  In  which  the 
acdon  is  instituted.  Personal  contracts  are 
Interpreted  by  tiie  law  of  the  place  where 
they  are  made,  but  the  ronedles  for  their 
enforcement  are  regulated  by  tbe  law  of  the 
forum  In  which  the  suit  Is  brou^t.  The 
statute  of  limitation  fixes  the  time  wlUiin 
which  the  remedy  must  be  pursued,  and 
therefore  applies  to  the  ranedy  for  a  breach 
of  a  contract.  The  statute  of  limltattoa  of 
tbe  state  In  which  the  action  Is  Instituted 
determines  wbeUier  or  not  it  is  barred. 
Wood  on  Limitation,  {  8;  Angell  on  Llmlta- 
tton,  I  65;  Blackbnrd  r.  Morton,  18  Aric.  884; 
Carter,  v.  Adamson,  21  Ark.  287 ;  Townsend 
V.  Jemlson,  9  Bow.  407, 13  L.  Ed.  194.  It  is 
provided  by  section  5068  of  Klrby's  Digest 
that:  "Athens  on  prcmissory  notes  and 
other  instruments  of  writing  not  under  seal 
sAiall  be  commenced  within  five  years  after 
tbe  cause  of  action  shall  accrue,  and  not 
afterwards."  It  Is  urged  by  appellant  that 
the  accrual  of  the  cause  of  aeti(m  is  deter- 
mined not  alone  by  the  maturity  of  the  note, 
but  that  the  cause  of  action  does  not  accrue, 
and  the  statute  of  limitations  of  fb»  forum 
does  not  begin  to  run  until  the  defendant 
comes  within  tba  Jurisdiction  of  the  state  in 
which  the  suit  Is  broui^it.  The  soundness  of 
this  contention  must  be  detomlned  solely  by 
the  statute  of  llmltetlon  of  this  state.  The 
cause  of  action  ordinarily  accrues  whenever 
the  liability  of  tbe  defendant  becomes'  com- 
plete and  In  actions  founded  upon  a  note  the 
cause  of  action  thereon  ^Acrues  at  tbe  ma- 
turity of  such  not&^unless  the  Statute 
makes  exception,  the  operation  of  the  stat- 
ute of  limitation  will  not  be  suspended  dur^ 
tng  the  absence  from  the  state  of  either  the 
creditor  or  debtor,  ner  will  It  be  postponed 


because  the  Mttot  U  absent  from  or  a  non- 
resident of  tbe  state  at  tbe  time  of  the  ac- 
cmal  of  the  action.  The  courts  cannot  make 
an  .exception  if  nme  Is  expressly  named  in 
tbe  statute  In  the  ease  of  State  Bank 
Morris,  18  Ark.  291,  this  court  said:  "The 
statute  which  creates  the  Umitatlon  must 
also  create  Uie  reception.  We  know  of  no 
rule  of  law  or  declidon  to  tbe  contrary." 
Clarke  t.  Mlsslsstppi  Bank,  10  Ark.  516,  52 
Am.  Dec  248;  Pryor  v.  Rybnrn,  16  Arte  674; 
Machln  V.  Thompson,  17  Ark.  199. 

In  Bngland,  by  the  act  of  4  and  S  Amw, 
it  was  provlted  that,  if  the  pwson  against 
whom  the  action  Is  brought  shall  be  at  the 
accrual  tlwreof  b^ond  the  seas,  the  action 
may  be  brought  against  him  after  his  return 
within  tbe  period  fixed  by  the  statute  of  lim- 
itation. Followbig  this  oiactmait,  a  similar 
provision  has  been  Incorporated  In  the  stat- 
utes of  many  of  the  states  postponb^  the 
<vera11on  of  the  statute  of  limitation  until 
the  return  of  the  defwdant  to  the  Jurisdic- 
tion of  the  forum  In  cases  whweln  the  de- 
f«dant  was  absoit  from  such  Jurisdiction  at 
the  time  of  tlie  accrual  of  such  action.  And 
in  the  early  enactment  ct  tbe  statute  of  lim- 
itation In  this  state  this  exception  was  In- 
corporated therein.  By  section  20  of  ebaptor 
91  of  tbe  Revised  Statutes  of  1887.  It  was 
provided:  "If,  at  the  time  when  any  cause 
of  action  specified  In  this  act  acornes  against 
any  person,  he  be  out  of  the  state  such  ac- 
tion may  be  commenced  within  the  times 
braeln  respectively  limited  after  the  return 
o£  such  person  into  the  stete  and  If  attae 
sudi  cause  of  adion  slmll  tiave  accrued  such 
person  depart  from  and  reside  out  of  the 
state  tiie  time  of  his  absence  shall  not  be 
deemed  or  taken  as  any  part  of  tbe  time 
herein  limited  for  the  commencement  of  such 
action."  In  like  manner  Oiere  was  a  pro- 
vision postponing  the  operation  of  the  stat- 
ute in  event  the  creditor  was  absent  from 
tbe  state  at  the  time  of  the  accrual  of  the 
cause  of  action.  By  the  act  of  December 
14,  1844  (Acts  1844-46.  p.  25),  these  excep- 
tions In  the  statute  of  limitation  were  ex- 
presdy  repealed.  By  said  act  It  was  fur- 
ther provided  that:  "This  act  and  aU  other 
acts  of  limitation  in  force  shall  apply  to 
nonresldenta  as  well  as  residents  of  the 
state."  Earby's  Dig.  |  6076. 

It  then  made  the  followlug  provision  for 
poetpraiing  tbe  opwation  of  the  statute  in 
cases  where  the  debtor  was  a  nonresident  of 
tbe  state  at  the  time  of  tbe  accrual  of  the 
action:  "If  any  debtor  or  debtors  shall 
fraudulently  abscond  from  any  other  state, 
territory  or  district  to  this  stat^  without 
the  knowledge  of  bl^  her  or  their  creditor 
or  creditors,  such  creditor  or  creditors  may 
commence  suit  agaliuc  such  absconding  debt- 
or or  debtors  within  the  time  of  this  act,  or 
any  other  acte  of  limitations  now  In  force, 
prescribed  for  limiting  such  action  or  ac- 
tions, after  such  creditor  or  creditors  may 
become  apprised  of  such  residence  of  such 
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absconding  debtor  or  dditom.'*  Eirby's  I>lg. 
i  5077.  And,  In  cases  wh^  a  resldrat  of 
the  state  was  absent  from  the  state  at  the 
time  of  tbe  accrual  of  the  cause  of  action.  It 
made  the  following  provision  for  the  sns- 
pension  of  tbe  (^ration  of  tbe  statute:  "If 
any  person,  by  leaTlng  tbe  connty,  abscond- 
Ing  or  concealing  himself,  or  any  other  Im- 
proper act  of  bis  own,  prevent  the  commence- 
ment of  any  action  In  this  act  specified,  such 
action  may  be  commenced  within  tiie  times 
respectively  limited,  after  the  commence- 
ment of  Bucb  action  shall  hare  ceased  to  be 
so  prevented."  Etrby's  Dig.  |  6088;  Rich- 
ardson V.  Cosswell,  47  Ark.  170,  1  S.  W.  SL 
By  the  r^>eal  of  said  section  20,  c  91,  Rev. 
St.  1887,  which  provided  for  the  postpone- 
ment of  the  running  of  the  statute  in  case 
where  tbe  defoidant  was  absent  from  the 
state  at  the  time  of  the  accrual  of  tbe  cause 
of  action,  we  think  that  It  was  the  Intention 
of  the  Lc^slatKre  to  provide  for  tbe  running 
of  the  statute  from  the  time  when,  the  cause 
of  actitm  accrued,  whethn  the  same  accrued 
In  this  state  or  another  stat^  and  whetlier 
It  accrued  against  a  resident  or  nonresident; 
and  that  the  only  oceptloiu  from  the  oper* 
atlon  of  the  statute  are  the  cases  foiling 
within  the  above  provisions  of  sections  6077 
and  6088  of  Elrby's  Digest  In  constralng 
section  5077  of  Eirby's  Digest,  this  court 
held  in  the  case  of  Eeith  v.  Hiner.  6S  Ark. 
244,  88  S.  W.  1%  that  the  debtor  must 
fraudulently  abscond  from  tbe  fordgn  state 
in  tbe  manner  indicated  In  said  section  be- 
fore the  creditor  would  be  entitled  to  in- 
voke the  ezceptioa  to  the  running  of  the 
statute  provided  tber^.  And  tbe  court  In 
that  case  said:  "K  the  debtor  leaves  opoily, 
publicly,  or  with  the  knowledge  of  the  cred- 
itor, the  creditor  has  the  oniortnnlly  of  trac- 
ing or  following  falm  to  his  destination,  or 
suing  him  before  he  changes  his  domidle." 

It  Is  conceded  tbat  the  ai^Uee  left  the 
state  of  Illinois  openly  and  pnblldy  and  with 
the  knowledge  of  appellant,  and  that  the 
facts  of  this  case  do  not  bring  It  within  the 
provlslens  of  section  6077  of  Elrby's  Digest 
There  Is  no  provision  of  our  statute  which 
postpcmes  tbe  running  of  tbe  statute  of  11ml- 
tetUm  simply  because  ther  of  the  parties 
or  both  were  nonresidents  of  or  absoit  from 
the  state  at  the  time  the  right  to  bring  the 
action  became  complete  and  perfect,  and  thus 
accrued.  In  states  in  which  some  such  pro- 
vision Is  incozporated  in  their  statutes  of 
limitation  It  has  been  hdd  that  the  statute 
does  not  begin  to  run  until  such  nonresident 
debtor  comes  witiiin  the  Jurisdiction  of  the 
forum.  But  in  those  states  having  statutes 
with  no  sncdi  exceptloi)  It  has  been  onlfozm- 
ly  held  that  the  statute  b^lns  to  run  from 
the  maturity  of  tbe  debt  In  the  forel^  state. 
See  Rutledge  v.  U.  6.  Savings,  etc,  Co.,  6 
Am.  ft  Eng.  Ann.  Cas.  642,  and  note  tbereto ; 
Thomas  v.  Black,  22  Mo.  331;  Snoddy  v. 


Cage,  5  Tex.  106;  Moore  v.  Carroll,  54  Ga. 
126.  We  therefore  conclude  ttiat  the  opera- 
tion of  the  statute  of  limitation  was  not 
poe^ned  until  the  time  when  the  appellee 
came  wltbln  this  state,  but  that  it  ran  from 
the  time  the  right  of  action  upon  tbe  note 
became  complete  by  Its  maturity ;  and,  more 
than  five  years  having  ^psed  since  said 
date  and  before  tbe  commencement  of  this 
suit,  it  follows  that  the  action  was  complete- 
ly barred. 
Th^  judgment  Is  affirmed. 


WADEINS  et  aL  T.  MBROHANTS'  BANE 

OF  yANDHBVOORT. 
<8nprBnie  Court  of  Aikansas.   Nov.  14,  1810.) 

1.  Justices  or  the  Peace  (S  140*)— Appbau 

— CoNsimmoNAL  Pbovisioms. 

Under  Const,  art.  7,  S  42.  prorldins  that 
appeals  may  be  taken  from  GiQal  judgments  of 
justices  of  tbe  peace  to  the  circuit  court  under 
such  regulations  as  are  now  or  may  be  provid- 
ed by  law,  the  Legislature  may  fix  tbe  time 
within  which  the  variouB  proceedings  must  be 
had  in  order  to  take  and  perfect  appeals,  and 
eadi  proceeding  must  be  tsken  within  the  time 
prescribed  Iv  the  statute. 

[Ed.  Noter-For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  I  466 ;  Dec  Dig.  {  140.*] 

&  JuflTiCTS  or  THE  Peace  (S  159*)— Appeai. 

—Bono — Supebsedeas. 

Eirby's  Dig.  J  4666.  relating  to  appeals 
from  jostice's  judgment  provides  that  no  ap- 
peal (uiall  be  allowed  uDless  taken  within  30 
days  after  judgment,  and  unless  an  appeal  bond 
be  filed  within  such  ume.  Section  4667  provides 
that  dther  party  may  appeal  without  giving 
bond,  but  such  appeal  shall  not  operate  aa  a 
suspension  of  the  proceedings  on  the  judgment 
etc.  iSeld,  that  an  appeal  bond  must  be  filed 
with  tbe  justice  within  30  days  after  judgment 
to  obtain  a  supersedeas. 

[Sd.  Note.— For  other  eases,  see  Justices  of 
tbe  Peace,  Cent  Dig.  I  658;  Dec.  Dig.  {  159.*] 

8.  JtrSTICES  OF  THE  PEA«X  ft  80*)— PSOCESS— 

Recall, 

A  justice  of  the  peace  has  complete  control 
over  all  process  issued  by  him,  and  can  recall 
the  same  If  it  was  Improvldently  issued,  or  if, 
after  being  rightfully  issued,  it  should  under 
the  law  be  recalled. 

[Bd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  8  1^1;  Dec.  Dig.  {  80.*] 

4.  JUSnCKS  OF  THE  PEACB  ft  128*)  —  JUDG- 
MENT—I NJDNOTIOK— REMEDY  AT  Law, 
A  judgment  defendant  in  a  justice  court 
who  claimed  tbe  right  to  file  an  appeal  bond 
after  the  time  limited  by  the  statute,  might  re- 
quest the  justice  to  recall  the  execution,  and 
on  his  refusal  apply  to  the  circuit  court  tar  a 
writ  of  certiorari,  thus  having  a  complete  rem- 
edy at  law,  and  hence  could  not  have  the  exe- 
cution restrained  by  a  chancery  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  405;  Dec.  Dig.  {  12&*] 

Appeal  from  Polk  Chancery  Court;  Jas.  D. 
Shaver,  Chancellor. 

Action  for  Injunction  by  the  Merdiant^ 
Bank  of  Vandervoort  ^Inst  John  Wadklns 
and  othera.  From  a  decree  granting  an  in- 
junction, defendants  amieal.  Beversed  and 
remanded,  with  Erections. 


•For  otber  cue*  lee  Bame  toptc  and  section  NUMBER  Id  Dec.  Dig.  A:  Am.  Dig.  Key  No.  Serloa  *  lUp'r  IndWM 
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E.  J.  Lnndy  and  J.  8.  Lak^  for  axvellants. 
J.  I.  Alley,  for  appellee. 

E^UENTHAU  J.  This  iraa  an  action 
Instituted  by  the  appellee  in  tbe  cbanoery 
coort  to  restrain  tlie  execution  of  a  Judg- 
ment racovered  before  a  Justice  of  tbe  peace, 
pending  an  appeal  from  said  Judgment. 
In  the  complaint  it  was  alleged  that  tiie 
Judgment  was  recoTered  against  appellee  be- 
fore the  Justice  of  the  peace  on  November 
30,  1909,  and  that  on  the  same  day  the  ap- 
pellee filed  with  tbe  Jnstice  of  the  peace  an 
aflldarit  and  prayer  for  appeal,  but  did  not 
then  file  an  appeal  bond  superseding  the  ex- 
ecuticm  of  the  Judgment.  On  December  81, 
1909,  an  execution  was  Issued  on  saidVtJudg- 
ment  and  duly  placed  in  the  liands  of  the 
constable  for  serrice.  Thereafter,  and  at  a 
time  more  than  80  days  after  the  rendition 
of  tbe  Judgment,  appellee  presented  to  the 
Justice  of  the  peace  an  appeal  bond  with 
good  and  sufficient  sureties  thereon  and  in 
sufficient  amount  In  order  to  obtain  a  supe^ 
sedeas  of  said  Judgment  pending  said  appeal. 
Tbe  Justice  of  the  peace  r^sed  to  file  the 
bond  or  to  recall  the  execution  or  to  stay 
further  ivoceedlngs  on  the  Judgment  Ap- 
pellee alleged  that  he  had  a  meritorious  de- 
fense to  tbe  cause  of  action  upon  which  the 
Judgment  of  the  Justice  of  tbe  peace  was 
founded  and  sought  by  the  present  suit  to 
reatraln  any  further  action  undw  said  exe- 
cution and  Judgment  To  this  complaint  the 
defendants  below  Interposed  a  demurrw  up- 
on the  gronndB:  (1)  That  the  complaint  did 
not  state  facts  suffldent  to  constitute  a  cause 
of  action;  (2)  because  the  chancery  court 
had  no  Jurisdiction  to  grant  the  relief 
sought;  and  0)  because  the  plalntUt  below 
had  a  fuU  and  adequate  remedy  at  law.  The 
ooort  overruled  this  demurrer;  and.  the  de- 
fendants refusing  to  plead  further  a  decree 
was  entered  granting  the  perpetual  injunc- 
tion asked  for  in  the  complaint 

It  la  urged  by  counsel  for  appellee  that.  In 
order  to  supersede  the  execution  of  a  Judg- 
ment of  a  Justice  of  the  peace  pending  on  ap- 
peal, it  is  not  necessary  that  the  appeal  bond 
provided  by  statute  be  given  within  30  days 
after  the  rendition  of  the  Judgment  appealed 
from,  but  that  it  may  b^  filed  and  approved 
at  any  time  after  the  expiration  of  such 
tinHk  By  article  7,  i  42,  of  tbe  Coustltntlon, 
It  Is  provided  that:  "Appeals  may  be  taken 
from  final  Judgments  of  tbe  Justices  of  tbe 
peace  to  the  circuit  courts  under  sndi  regu- 
lations as  are  now  or  may  be  provided  by 
law."  Tlie  Legislature  has  the  power  to  fix 
tbe  time  within  wbldi  the  various  proceed- 
ings must  be  bad  in  order  to  take  and  per- 
fect, an  appeal  from  the  Judgment  of  a  jus- 
tice of  the  peace;  and  each  pro<:eedlng  must 
be  taken  within  the  time  prescribed  by  tbe 
statute.  Thus,  tbe  affidavit  for  appeal  from 
a  Judgment  of  a  Justice  of  tbe  peace  must  be 
filed  within  the  time  in«scrlbed  by  the  Leg- 
Islatnre;  and  the  affidavit  and  prayer  for 


appeal  from  the  Judgment  of  tbe  probate 
court  must  be  taken  within  the  time  and 
manner  pointed  out  by  the  statute. 

And,  likewise,  when  the  statute  fixes  tbe 
time  within  which  an  ai^>eal  bond  must  be 
filed,  such  provision  la  mandatory,  and  It 
cannot  be  filied  thereafter  as  a  matter  of  right 
in  order  to  secure  a  supersedeas  of  such 
Judgmoit  4  Bnqy.  Law  &  Prac.  847;  2 
Ency.  Plead.  &  Prac.  16;  Ballard  v.  Noaks, 
1  Ark.  188;  Brady  v.  Hamlett  33  Ark.  106; 
Joyner  v.  Ball,  36  Ark.  618.  Whether  or  not 
the  sureties  npon  such  bond,  acc^ted,  filed, 
and  approved  after  such  thne,  would  be  es- 
topped firom  pleading  as  a  defense  to  an  m- 
foTcement  of  such  bond  that  same  was  not 
givot  within  the  time  prescribed  by  tbe  stat- 
ute, need  not  be  here  determined,  because 
such  question  la  not  here  Involved. 

In  regard  to  taking  an  appe^  from  the 
Judgment  ct  a  Justice  of  the  peace.  It  Is 
provided  by  section  4606  of  Klrby's  Digest : 

"No  appeal  shall  be  allowed  unless  the  fol- 
lowing requisites  shall  be  oomi^ied  with: 
*  *  *  Second.  The  aK>eal  must  be  taken 
within  thirty  days  after  the  Judgment  was 
rendered,  and  not  thereafter.  Third.  The 
applicant,  or  some  person  for  Mm,  together 
with  one  or  more  securities,  to  be  approved 
by  the  Justice,  must  within  the  time  pre- 
scribed In  the  second  clause  of  this  section, 
enter  Into  an  obligation  before  the  Justice  to 
the  adverse  party,  In  a  sum  sufficient  to  se- 
cure the  payment  of  such  Judgmmt  and  the 
costs  of  the  an;)eal,  conditioned  that  the  ap- 
plicant will  prosecute  his  aM)eal  with  due 
diligence  to  a  dedslon,  •  •  • 

"Sec.  4667.  Either  party  may  appeal  with- 
out giving  bond,  as  required  In  this  act ;  but 
su<^  anteal  diall  not  operate  as  a  suspen- 
sion of  the  proceedings  upon  the  Judgment 
appealed  from,  and  no  certificate  shall  be 
given  the  appellant  stating  that  an  appeal 
in  the  cause  has  been  allowed,  and  no  exe- 
cution issued  be  recalled." 

Under  these  statutory  provisions,  an  ap- 
peal bond  must  be  filed  with  the  Justice  of 
tbe  peace  vrlthln  80  days  after  the  Judgment 
was  rendered  by  him  In  order  to  obtain  a 
Bupersedeas  staying  the  execution  of  such 
Judgment  aud  cannot  be  filed  at  any  time 
thereafter,  with  such  Justice. 

But  the  chancery  court  did  not  in  any 
event  under  the  allegations  of  the  complaint 
have  Jurisdiction  to  enjoin  the  execution  of 
said  Judgment  There  is  no  special  ^Muent 
of  equity  Jurisdiction  set  out  In  tbe  com- 
plaint to  Justify  the  Interference,  of  tbe  chan- 
cery court  with  the  execution  of  the  Judg- 
ment The  Justice  of  the  peace  has  complete 
control  over  all  process  Issued  by  him,  and 
can  recall  same  if  It  was  improvldently  is- 
sued, or  if,  after  being  rightfully  issued,  it 
i^ould  under  the  law  be  recalled.  Anthony 
V.  Shannon,  8  Ark.  52;  King  v.  Clay,  34 
Ark.  291 ;  8candland  v.  Mixer,  34  Ark.  354 ; 
Atkins  V.  Swope,  88  Ark.  628.  And.  If  the 
Justice  of  the  peace  should  refuse  to  reoill 
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sQCb  process  or  execatlon  when  under  tbe 
law  It  shoDld  be  done,  then,  as  Is  said  in  tbe 
case  of  Scandland  t.  Mixer,  supra:  "Tbe  cir- 
cuit court  b7  Its  general  superrlaory  pow- 
er m&j  op  proper  application  bring  up  tbe 
proceedings  by  certiorari  and  grant  relief." 

The  appellee.  If  he  had  been  entlfled  to  re- 
lief, had  a  plain,  adequate^  and  complete 
remedy  at  law.  He  therefore,  under  the  al- 
legations of  the  complaint,  had  no  right  to 
Invoke  the  Jurisdiction  of  a  court  of  equity 
to  secure  the  relief  to  which  he  claims  be 
was  entitled.  Dale  t.  Bland  &  Co.,  124  s. 
W.  1026. 

The  demurrwto  tibe  complaint  should  have 
been  sustained. 

Decree  reversed,  and  cause  remanded,  with 
directions  to  sustain  the  demurrer  and  dis- 
miss the  complaint 


BBOWN  T.  BBOWN*. 
(Supreme  Court  ot  AAansaa.   Nov.  14,  19100 

1.  MoBTOAOES  (I  257*)— Bona.  Fide  Pubchas- 
Ei^s— Defenses. 

Th&t  a  mortgage  BectiriDg  a  note  was  never 
delivered,  and  that  the  cODsideratioD  bad  failed, 
would  not  prevent  Its  eaforcement  by  a  trans- 
feree before  maturity  having  no  knowledge  of 
such  facts, 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  if  682-^687;  Dec,  Dig.  §  257.*] 

2.  Pbincipal  and  Agent  (|  108*)— Agent's 
AuTHOBirr  —  Appabemt  Authobitt  — Sub- 
stitution OF  New  Seodbxtt  undeb  Con- 

TBACT. 

One  who  represented  defendant  In  makins 
a  contract  for  the  payment  of  a  note  secared 
as  provided  in  the  contract,  which  also  permit^ 
ted  the  amount  and  the  bind  of  the  securities 
to  be  changed  with  the  consent  of  the  parties, 
and  who  continued  to  represent  her  after  tbe 
contract  was  execnted,  and  had  tbe  keeping  of 
the  contract  and  of  defendant's  papers  In  gen- 
eral, had  apparent  authority  to  snbstitnte  a 
mortgage  executed  by  defendant  to  another  in 

Elace  of  stock  attadied  to  the  contract  as  col- 
tteral  security. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  {  10&*] 

8.  Pbincipal  and  Agent  (|  99*)— Agent's 

AUTIIOBITT— ApPABENT  AUTHOBITT. 

A  principal  is  bound  by  bis  agent's  acts 
within  his  apparent  autboiUy  unless  done 
nnder  circumstances  patting  tbe  jwrson  dealing 
with  such  agent  npon  inquiry  as  to  tbe  extent  of 
his  real  authority. 

[EA.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |  254 ;  Dec  Dig.  f  ^.*] 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
B.  Martlneau,  Chancellor. 

Suit  by  Belle  Brown  against  Ionian  O. 
Brown  to  foreclose  a  mortgage  and  other 
liens.  From  a  decree  for  plaintiff,  defendant 
appeals.  Affirmed. 

Downle,  Rouse  &  Streepey  and  Carmlchael, 
Brooks  A  Powers,  for  appellant  Biddlck  & 
Dabyns,  for  appellee. 

HART,  J.  Lillian  O.  Brown  purchased  a 
stock  of  goods  from  Belle  Brown  in  tbe  city 


of  Little  Rock,  Ark.,  end  for  part  of  tbe  pur- 
chase money  executed  the  following  instru- 
ment of  writing:  "Uttle  Rock,  Ark.,  June 
22,  1908.  One  month  after  date,  for  value 
received,  I  promise  to  pay  to  Mrs.  Belle 
Brown  tbe  sum  of  $50.00  or  more,  and  on 
each  and  every  succeeding  month  thereafter 
the  siun  of  $60.00  or  more,  tmtll  the  full 
consideration  for  which  this  note  Is  given, 
$4>600.00,  with  Interest  trtm  date  at  the  rate 
of  8  per  cent,  per  annum,  Is  paid  In  full; 
payable  without  defalcation  or  discount. 
The  maker  and  indorser  of  this  note  severally 
waive  notice  OC  noiq>ayment  and  protest. 
This  note  being  for  the  balance  of  tlte  pur- 
chase of  a  stock  of  goods,  it  la  hereby  agreed 
and  uftterstood  that  a  Hm  shall  te  retained 
on  the  south  forty-seven  feet  of  lot  2,  b1o<ic 
37,  in  the  town  of  Argents,  Arkansas,  and 
subject  to  a  mortgage  now  held  on  same  by 
tbe  Ladles  Building  and  Loan  Association  of 
Little  Bock,  Arkansas,  said  property  being 
of  the  value  of  «2,600.O0;  that  thU  note  shall 
be  indorsed  and  guaranteed  by  B.  B.  Steven- 
son; that  for  additional  security  for  the  pay- 
ment of  said  balance  stocft  certificate  No.  1<^ 
for  eighty  (80)  shares  of  stodc  of  tbe  Rose 
City  Bank,  of  the  city  of  Little  Bock.  Arkan- 
sas, is  hereby  attached  hereto  u  collateral* 
said  stock  b^ng  worth  $2,000.00.  it  Is  fur> 
ther  agreed  that  at  any  time  the  parUes 
hereto  shall  see  fit  to  diange  tbe  amount  or 
kind  of  security,  collateral  or  otherwise^  pro- 
vided for  her^,  it  may  be  done  with  the 
consent  of  the  parties  hereto.  Ullian  O. 
Brown.  Indorsed  by  B.  B.  Stevi^ison."  In 
tbe  tranaaction,  B.  B.  Stevenson  acted  as 
agent  for  Ullian  G.  Brown,  and  J.  J.  Handet- 
baum  as  agent  for  Belle  Brown.  Both  prin- 
cipals and  agents  were  present  vrhea  the  con- 
tract was  executed.  Some  time  afterwards, 
Stevenson  stated  to  Ifandelbaum  that  he 
wanted  the  80  shares  of  stock  in  the  Bose 
City  Bsaik  for  the  purpose  of  glvii^  the  same 
to  his  wife  After  some  discusdon  It  was 
agreed  that  the  stock  should  be  delivered  to 
Stevenson,  and  in  lieu  of  it  he  delivered  to 
Mandelbaum  an  unrecorded  mortgage  on  tbe 
bomestead  of  LUllan  Q.  Brown.  This  mwt^ 
gage  purports  to  have  been  executed  on  June 
28.  1908,  by  Lillian  O.  Brown  to  W.  L.  Dick- 
inson, agent,  to  secure  the  sum  of  $1,000  and 
Interest,  which  the  mortgage  redtes  was  due 
by  Lillian  G.  Brown  to  said  W.  L.  Dlckinstm, 
agent,  on  or  before  two  years  after  date  of 
mortgage.  There  was  an  assignment  of  said 
mortgage  and  tbe  note  for  $1,000,  which  it 
was  given  to  secure  l^  said  Dickinson  to 
said  Belle  Brown.  This  assignment  or  trans- 
fer ot  the  mortgage  is  dated  Aivnst  15, 190S. 
Mandelbaum  testified  that  he  understood  that 
tbe  mortgage  of  UUlan  O.  Brown  to  W.  L. 
Dickinson,  agent,  was  a  good  and  binding  ob- 
ligation at  the  time  he  accepted  the  transfer 
of  the  same  in  lieu  of  the  Rose  Olty  Bank 
stock. 
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Lillian  O.  Brown  testified :  That  the  mort- 
gage from  her  to  said  Didclnson  was  executed 
for  the  parpose  of  borrowing  money  to  pay 
on  her  homestead.  That  the  contract  with 
Dickinson  was  never  consummated,  and  that 
she  received  no  money  from  him.  That  she 
left  the  mortgage  with  Stevenson  for  the 
purpose  of  obtaining  the  money,  and  that  the 
"deal  fell  through,"  and  that  the  mortgage 
was  never  delivered  to  him.  That  she  neg 
lected  to  take  back  the  mortgage  trom  the 
custody  of  Stevenson.  That  she  did  not  know 
that  It  had  been  assigned  or  transferred  to 
Belle  Brown  until  this  salt  was  instituted. 
That  she  gave  Stevenson  no  specific  author!* 
ty  to  make  such  transfer.  When  she  was 
asked  whether  or  not  she  authorized  Stev- 
enson to  transfer  said  note  and  mortgage 
to  Belie  Brown,  she  replied  that  she  did  not. 
and  further  said:  "I  didn't  know  at  the 
time  anything  about  It,  but  be  acted  as  my 
agent,  and  I  supposed  he  thought  It  was  all 
right"  She  admitted,  however,  that  Steven- 
son represented  her  in  the  original  transac- 
tion and  continued  to  represent  her  in  regard 
to  it.  That  the  contract  In  question  and  her 
papers  generally  were  intrusted  to  him. 

This  suit  was  Instituted  by  Belle  Brown 
against  Lillian  O.  Brown  to  foreclose  this 
mortgage;  and  also  to  foreclose  the  Hens  on 
the  other  property  described  in  the  above 
agreement  or  instrument  of  writing  dated 
Jnne  22,  1908.  The  decree  of  the  chancery 
court  was  in  favor  of  the  plaintiff.  It  is  not 
necessary  to  abstract  the  evidence  In  regard 
to  the  Argenta  lots;  for  the  reason  that  no 
complaint  is  made  that  the  decree  Is  er- 
roneous in  respect  to  it  T^e  only  contention 
is  that  the  court  erred  In  decreeing  a  foreclo- 
sure of  the  mor^ge  from  Ulllan  6.  Brown 
to  W.  L.  Dickinson,  agent  which  was  trans- 
ferred to  Belle  Brown. 

It  is  first  contended  by  Lillian  G.  Brown 
that  this  mortgage  had  never  been  delivered 
by  her  to  Dickinson,  and  the  consideration 
for  which  it  was  executed  had. failed.  This 
fact  cannot  affect  the  rights  of  Belle  Brown; 
for  the  mortgage  and  transfer  of  the  same 
on  their  face  appeared  to  be  valid  Instru- 
mrata.  The  transfer  was  made  before  ma- 
turity, and  the  undisputed  evidence  shows 
that  neither  Belle  Brown  nor  her  agent  bad 
any  knowledge  that  the  consideration  for  the 
mortgage  had  failed  or  that  it  had  never  In 
fact  been  delivered  to  Dickinson  at  the  time 
it  was  accepted  as  security  in  lieu  of  the  Bose 
City  Bank  stock. 

It  is  next  contended  by  counsel  for  Lillian 
0.  Brown  that  Stevenson  bad  no  authority 
to  make  the  change  or  substitution  of  securi- 
ties. While  Ullian  O.  Brown  and  Stevenson 
both  testify  that  the  latter  did  not  have  tbe 
specific  authority  to  make  any  changes  in 
the  security  of  the  original  contract  their 
evidence  shows^that  Stevenson  not  only  vep- 
resented  her  in  making  the  original  contract. 


but  that  such  agency  continued  after  the 
contract  was  executed.  She  admits  that  this 
contract  and  her  papers  In  general  were  ln< 
trusted  to  his  care.  The  contract  itself  pro- 
vided for  a  duinge  in  the  amount  and  kind 
of  securities.  "The  rule  is  a  principal  Is 
bound  by  all  that  is  done  by  his  agent  within 
the  scope  of  his  apparent  power,  and  cannot 
avoid  the  conscQuences  of  his  acts  because  no 
authority  was  in  fact  given  him  to  do  them, 
unless  they  were  In  excess  of  the  agent's  ap- 
parent authority,  or  were  done  under  such 
circumstances  as  put  the  person  dealing  with 
him,  upon  notice  or  Inquiry  as  to  his  real 
authority."  Jacoway  v.  Insurance  Co.,  49 
Ark.  820,  5  S.  W.  839.  "Svery  delation  of 
authority,  whether  it  be  general  or  special, 
express  or  implied,  unless  Its  extent  be  other- 
wise expressly  limited  by  the  same  Instru- 
ment conferring  it.  carries  with  it  as  an  in- 
cident, the  power  to  do  all  those  tbings  which 
are  necessary,  proper,  ui^ual,  and  reasonable 
to  be  done  in  order  to  effectuate  the  purpose 
for  which  It  was  created."  Mecbem  on  the 
Law  of  Agency,  {  311.  To  the  same  effect, 
see  Tiffany  on  Agmcy,  pp.  174, 184;  Clark  & 
Skyles  on  the  Law  of  ABeaey,  vol,  1,  pp.  604, 
526. 

Under  the  facts  detailed  above.  It  certainly 
was  within  the  scope  of  Stevenson's  apparent, 
If  not  real,  anthority  to  make  a  change  in 
tbe  securities,  and  the  fact  that  Stevenson 
used  the  released  bank  stock  for  his  own  pur- 
pose could  not  affect  the  rights  of  Belle 
Brown  unless  she  had  notice  of  the  limita- 
tions upon  Stevenson's  authority. 

The  decree  will  be  affirmed. 


BURNSIDE  V.  PENDLETON. 
(Supreme  Court  of  Azkansas.   Nov.  14,  1910.) 

1.  E^XBcnnoH  (I  121*)— ConTEOL— RioHi  or 
Pasties. 

A  party  causinx  an  execution  to  issue  in 
bis  favor  has  the  right  either  by  himself  or  hla 
attorney  to  control  the  acts  of  the  officer  there- 
uoder. 

[Ed.  Note.— For  other  cases,  see  Execatioo, 
Cent  Dig.  I  276;  Dec.  Dig.  {  121.*] 

2.  ShKBIFFS  A.ND  CONSTABUB  (fi  138*)— DE- 
FAULT —  Pailubb  to  Betubn  Execution  — 
Evidence. 

In  an  action  against  an  ex-sheriff  for  foil- 
ing to  return  an  execution,  evidence  held  to  Jus- 
tify a  finding  that  tbe  officer^  default  bad  been 
brought  about  by  Infitructions  from  plaintiETa 
attomer  to  do  DOthiog  until  the  attorney  could 
see  about  making  a  compromise,  and  that  no  fur- 
ther inatnictionB  had  been  given. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Gent  Dig.  |  296;  Dec  Dig.  | 
13S.*1 

3.  Bhebhts  and  Constables  (|  123*)— Exe- 
cution—Failube  TO  Retdbn— Defenses. 

A  sheriff  is  not  liable  tor  failure  to  return 
an  execution,  where  his  default  was  the  direct 
result  of  instructions  received  from  plaintiff's 
attorney. 

[Ed.  Note.— For  other  caaes,  see  Sheriffs  and 
CooaUbles,  Cent.  Dig.  |  235;  Dec.  Dig.  {  123  «] 
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Appeal  from  Circuit  Conrt,  Union  County ; 
Geo.  W.  Hays,  Judge. 

Motion  by  F.  A.  Hammons,  continuecl  after 
Ills  d«itb  In  the  name  of  J.  W.  Bumaide.  his 
administrator,  against  W.  d.  Pendleton,  ez- 
Bberlff,  for  failure  to  return  an  execution 
against  one  Edwards.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

R.  U  Floyd,  for  appellant  Powell  A  Tay- 
lor, for  appellee. 

Mcculloch,  a  J.  AK>ellant'B  intestate, 
F.  A.  Hammons,  moved  for  a  summary  Judg- 
ment in  the  circuit  court  of  Union  county 
against  W.  O.  Pendleton,  former  sheriff,  for 
failure  to  retnm  an  execution  issued  against 
one  Edwards.  The  circuit  court  refused  to 
give  judgment  as  prayed,  and  an  an>eal  has 
been  taken  to  this  court. 

The  motion  was  beard  upon  oral  testimo- 
ny, and  the  court  found  tberdlrom  that  the 
failure  to  return  the  execution  was  caused 
by  the  Instructions  and  advice  of  the  attor- 
ney of  the  creditor.  Appellee  testified  that, 
after  the  execution  came  to  his  hands  as 
sheriff,  the  attorn^  for  plaintiff  instructed 
him  to  do  nothing  with  It  untU  he  (the  at- 
torn^) could  see  about  making  a  compro- 
mise with  the  debtor;  that  nothing  further 
was  said  to  him  about  the  execntlon  until 
this  proceeding  for  summary  judgmmt 
against  him  was  instituted.  The  attorney 
for  plaintiff  testified  In  substance  the  same. 
The  evidence  was  sufficient,  therefore,  to  sus- 
tain the  findings  of  the  court. 

In  Blckham  v.  Eoamlnsky,  74  Ark.  413,  86 
S.  W.  292,  which  was  also  a  suit  to  recover 
for  failing  to  return  an  execution,  we  said: 
"The  plaintiff  In  execution  has  a  right  to 
control  the  execution  by  himself  or  attorney, 
and,  having  such  right,  the  officer  must  fol- 
low his  Instructions.  •  •  •  This  author- 
ity of  the  plaintiff  must  not  be  exercised  to 
cause  the  sheriff  to  omit  a  statutory  duty; 
but.  If  It  does  cause  him  to  do  it,  the  plain- 
tiff cannot  take  advantage  of  It" 

It  is  true  there  was  no  specific  Instruction 
to  appellee  not  to  return  the  execution,  and, 
as  said  by  this  court  In  Jett  v.  Shlnn,  47 
Ark.  373, 1  S.  W.  693,  "the  sheriff  is  not  ex- 
cused from  returning  an  execution  by  any 
conduct  of  the  plaintiff  which  falls  short  of 
showing  that  the  nonreturn  resulted  from 
the  act  or  instructions  of  the  plaintiff,  or 
was  ratlfled  or  waived  by  him."  We  think 
the  evidence  was  sufficient  to  warrant  the 
court  In  finding,  however,  that  the  sheriff 
w^as  Instructed  by  the  attorney  to  take  no 
further  steps  at  all  under  tbe  execution, 
even  to  return  it.  At  the  time  tbe  Instruc- 
tions were  given,  the  sheriff  suggested  that, 
as  his  term  of  office  was  approaching  a  close, 
tbe  execution  should  be  renewed,  and  It  was 
then  that  the  attorney  instructed  bim  to  do 
nothing  with  It  until  he  could  see  about  mak- 


ing a  compromise.  Under  those  circumstanc- 
es, we  think  the  sheriff  was  warranted  lu 
holding  the  execution  under  the  belief  that 
the  plaintiff  would  take  no  advantage  of  bis 
fkillng  to  discharge  his  duty  in  serving  or  re- 
turning the  writ  In  fact,  under  those  cir- 
cumstances, he  had  no  duty  at  all  to  dis- 
charge save  to  follow  the  advice  of  the  at- 
torney and  hold  the  writ  for  further  orders. 

The  Supreme  Court  of  Mississippi,  la  a 
similar  case,  used  tbe  following  language, 
which  we  think  is  peculiarly  applicable  to 
this  case:  "While  the  officer  was  not  told  In 
so  many  words  that  he  might  hold  up  tbe 
writ,  be  did  receive  instructions  from  which 
he  was  fairly  led  to  Infer  a  willingness  upon 
the  part  of  the  plaintiff's  attorneys  for  him  to 
do  so.  Those  who  propose  to  Invoke  against 
officers  the  severe  penalties  of  the  statute 
upon  which  this  motion  la  based  must  be 
careful  to  do  nothing  which  directly  or  in- 
directly contributes  to  tbe  omission  of  duty 
complained  of."  Slmms  r.  Qnlnn,  fiS  Hiss. 
221. 

The  judgment  Is  affirmed. 


MEMPHIS  ASPHALT  &  FATING  GO.  v. 

FLEMING. 

(Supreme  Court  of  AriEansos.    Nov.  7,  1910.) 

1.  Municipal  Corpokatiohs  ({  809*)— Dbfbct 
IN  SnEBT— AcnoB  von  Ihjubub— Pabties 

LiABU:. 

After  an  Improvement  district  had  accepted 
the  work  of  a  contractor  in  constructing  a  con- 
crete walk  over  a  braodi  fi  feet  deep  and  12 
feet  wide  acoordinc  to  apedflcatlons,  a  con- 
tractor could  not  be  held  liable  to  a  person  for 
iojuriea  because  of  the  al»ence  of  any  light  or 
railing  on  the  walk,  tbe  rule  being  that  after 
the  coatractor*B  won  has  been  accepted  by  tbe 
proprietor,  the  contractor-incurs  no  further  lia- 
bility to  third  parties  by  reason  of  the  condi- 
tion of  the  work,  tlie  responsibility  for  main- 
taining  or  using  it  In  its  defective  eondltilm  be- 
ing shifted  to  the  proprietor. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  81  10S8-1694:  Dec. 
Dig.  S  809.*] 

2.  Municipal  C^bporations  (|  809*)— Depxct 
IN  Stbeet— Action  roa  IwjriaT— Liabiutt 
or  Defendant. 

After  the  laying  of  a  concrete  walk  accord- 
ing to  specifications  over  a  branch  S  feet  deep 
and  12  leet  wide  had  been  accepted  by  an  im- 
provement district,  it  could  not  be  ccntended, 
in  attempting  to  hold  the  contractor  liable  for 
injuries  resulting  from  no  railing  or  light  l>elng 
upon  the  walk,  that  the  case  came  within  the 
Qualifications  of  the  rule,  that  the  work  was  a 
nuisance  per  se,  or  was  turned  over  by  the  cca- 
tractor  in  a  conditicm  so  negligently  defective  as 
to  be  imminently  dangerous  to  third  persons. 

fEd.  Note. — For  other  cases,  see  Municipal 
Oorporations,  Cent  Dig.  fS  168S-liB94;  Dec, 
Dig.  I  809.  ♦! 

3.  Negligence  (I  65*)- Liabiutt  or  Oow- 
tractob  fob  1njubib8  —  acceptanob  op 
Work. 

All  the  acceptance  that  is  required  by  a 
proprietor  of  the  work  of  a  contractor.  In  order 
to  relieve  the  contractor  of  liability  for  injariea 
to  third  persons  after  tbe  acceptance,  is  a  prac- 


•Por  otbar  cosea  see  auna  lopie  and  asBtion  NUMBER  In  Dee.  Dig.  Jt  An.  Dig.  Kar  No.  Sarlei  ft  BapT  ladaaaa 
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tical  acceptance  after  the  completion  of  the 
work;  a  fonnal  acceptance  not  being  reqnired. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  68;  Dec.  Dig. T»*l 

Appeal  from  Circuit  Conr^  PolasU  CooQ- 
ty;  F.  Goy  Fulk,  Judge. 

Action  for  injuries  by  Bessie  h.  Fleming 
against  the  Memphis  Asphalt  &  PaTlng  Com- 
pjiny.  Jadgm^t  for  plaintiff,  and  defendant 
appeala  Reversed  and  dismissed. 

J.  H.  Harrod.  and  Harry  H.  Myers,  for 
aH>ellant.  Bradshaw,  Rhoton  ft  Helm,  for 
appellee. 

KIRBT,  J.  In  tUs  suit  the  plaintiff  lecoT- 
ered  Jodgmoit  below  for  |1J83  damages 
for  personal  Injury  caused  stepping  or 
falling  off  the  nwth  edge  of  the  sidewalk 
Into  the  town  branch  In  the  alley  on  West 
Fourth  street  between  C«iter  and  Loul^na 
streets  In  tb»  city  of  Little  Rock,  on  the 
night  of  S^tembor  5»  1909.  This  sidewalk 
was  constructed  by  the  M«nphl8  Asphalt  ft 
FttTlng  Company  alwg  the  north  side  of 
West  Fourth  street  across  said  all^.  over 
the  tnanch  thoreln.  which  was  about  6^ 
feet  de^  and  12  feet  wld^  Ita  nwth  edge 
being  the  prop^ty  line,  under  Its  contract 
with  an  In^rovement  district  of  said  city 
ondw  the  snperrlBlcm  of  ttie  district's  mgl- 
neor  and  in  accordance  with  tlM  plans  and 
■pectfieattons  fumiahed  by  the  engineer  of 
the  city.  Tboe  waa  no  guard  nU  or  barrier 
erected  along  the  north  edge  of  the  sidewalk 
where  It  extended  over  said  branch,  nor  was 
any  provided  tm  In  nor  required  by  the  con- 
tract, for  the  protection  of  powms  using  the 
walk  neithw  waa  there  any  light  placed 
thereon  to  warn  persons  of  the  danger,  at 
the  time  of  the  injury.  The  negligence  com- 
plained of  was  appellant's  failure  to  place 
guard  rails  or  barriers  to  protect  or  lights  to 
warn  against  the  danger.  Defendant  denied 
any  negligence,  and  contended  it  had  paved 
the  street  and  constructed  the  sidewalk  in 
accordance  with  the  contract,  and  that  the 
work  was  completed  and  accepted  before 
the  injury  occurred. 

In  our  view  of  the  case  it  is  not  necessary 
to  i>oint  ont  the  errors  committed  by  the 
trial  court  In  giving  or  refusing  instructions 
on  the  question  of  n^Ugence,  for,  without 
regard  to  that,  there  does  not  appear  to  be 
any  liability  npon  the  part  of  defendant 
The  proof  shows  that  the  street  had  been 
paved  and  the  sidewalk  constructed  In  ac- 
cordance with  the  contract  plans  and  spec- 
ifications, and  that  It  had  been  in  fact  and 
formally  accepted  by  the  engineer  In  charge 
of  the  district  on  September  2d,  and  thrown 
open  to  the  use  of  the  public,  and  that  plaln- 
tltTs  injury  occurred  three  days  thereafter, 
and  that  later  the  city  accepted  the  Improve- 
ment of  the  entire  district  on  October  6th  or 
7th  without  any  change  In  the  work  on  this 


sidewalk.  The  asphalt  company's  contract 
was  with  the  Improv^ent  district  not  the 
city.  The  general  rule  Is  that,  after  the  con- 
tractor has  turned  the  work  over  and  It  has 
been  accepted  by  the  proprietor,  the  con- 
tractor Incurs  no  further  liability  to  third 
parties  by  reason  of  the  condition  of  the 
work,  but  the  responsibility,  if  any,  for  main- 
taining or  using  it  in  Its  defective  condition 
la  shifted  to  the  proprietor.  Thompson  on 
Negligence,  vol.  1,  p.  686,  and  cases  cited; 
First  Presbyterian  Congregation  v.  Smith, 
163  Pa.  561,  80  Atl.  27ft,  26  L.  R.  A.  504, 
43  Am.  St  Rep.  808;  Daugherty  v.  Herzog, 
145  Ind.  255,  44  N.  E.  457,  32  B.  A.  837, 
57  Am.  St  Rep.  204;  SalUotte  v.  King  Bridge 
Co.,  122  Fed.  378.  68  O.  0.  A.  468,  L.  R. 
A.  620.  It  -would  not  come  within  the  quali- 
fications to  the  rule  that  the  work  was  a 
nuisance  per  se  or  was  turned  over  by  the 
contractor  in  a  manner  so  negligently  de- 
fective as  to  be  imminently  dangerous  to  third 
persons.  "The  rule  tn  Oils  connection  does 
not  require  a  formal  acceptance  of  tbe  con- 
tractor's work.  The  liability  of  tbe  con- 
tractor will  cease  with  a  practical  acceptance 
after  completion  of  the  work.**  Read  v. 
Bast  Providence  Fire  Dist,  20  R,  I.  574,  ^ 
Atl.  760. 

The  sidewalk  Improvement  having  been 
completed,  and  the  undisputed  evidence  show- 
ing it  to  have  been  accepted  by  the  engineer 
of  the  district  and  in  fact  opened  to  the  use 
of  the  public  before  plaintiff's  accident  and 
Injury,  no  useful  purpose  could  be  served  by 
sending  this  case  back  to  the  trial  court,  and 
It  is  reversed  and  dlsmlsaed. 


McCAMEJT  V.  WRIGHT. 
(Supreme  Court  of  Arkansas.    Nov.  14,  1910.) 

1,  Evidence  (J  83*)  —  PBEsniiPTioiis  —  Peb- 

FORMAITCE  OF  OFFICIAL  DUTT. 

The  law  presumes  that  an  officer  has  cor- 
rectly performed  bis  duUes,  and,  where  be  has 
power  to  act  only  in  a  certain  contingency,  It 
will  be  presumed  that  the  contingency  has  hap- 
pened. 

[Ed.  Note.— For  other  cases,  see  Bvldence, 
Cent  Dig.  !  105 ;  Dec  Dig.  S  83.»] 

2.  SHBBIFFe   AND    CONSTABLES    ({  138*)— AS- 
SAULT BT  Offiokb^Action— Pbesumption. 

One  suing  an  officer  for  the  wrongful  death 
of  prisoner  most  show  tbe  unlawful  infliction  of 
injury  proximately  causing  death,  and  tbe  of- 
ficer need  not  abow  by  a  preponderance  of  tes- 
timony bow  decedent  was  injured,  wbere  he  was 
unhurt  when  takea  into  custody  by  him  and 
found  to  Ik  Injured  before  bis  trial  next  day, 
without  regard  to  whether  or  not  decedent  was 
In  tbe  exclusive  custody  of  the  officer  during  tbe 
entire  time,  and  a  charge  declaring  that  it  was 
presumed  that  decedent  was  injured  by  the  offi- 
cer under  such  circumstances,  nnless  it  was 
shown  tbat  be  was  Injured  by  a  third  person  not 
under  tbe  control  of  tbe  officer,  was  properly  re- 
fused as  cbauKlng  tbe  presumption  of  law  that 
every  officer  discharges  his  duty. 

[Ed.  Note.— For  other  casM,  see  Sheriffs  and 
Constables,  Gent.  Dig.  |  290;  Dec.  Dig.  %  13a*J 
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8.  ArVBAX.  AND  Bbbob  Q  KNS*)— Tebdzov— 

CONOLUSIVKNEBB. 

A  verdict  on  confllctiiic  eviduice  and  ans- 
talned  bj  evidence  vfU  not  be  dl«tarbed  on  ap* 
peal. 

[Ed.  Note. — For  other  casee,  see  Appeal  and 
Error,  Cent  Dig.  {  3&35;  Dec.  Dig.  6  1002.*] 

Appeal  from  Circuit  Court,  Pulaski  Oonn- 
ty;  Guy  Fulk,  Judge. 

Action  by  Mary  McCamey,  administratrix 
of  Louis  Hunley,  deceased,  against  Ed 
Wright  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

See.  also,  00  Ark.  606, 119  8.  W.  841. 

Cammack  ft  White,  J.  A.  Comer,  and  J.  H. 
Carmicbael,  for  appellant  W.  B.  F.  Paine 
and  W.  T.  Tucker,  for  appellee. 

KIRBY,  S.  This  la  an  action  by  appellant 
as  administratrix  for  damages  for  the 
wrongful  death  of  her  son  and  intestate, 
Louis  Hunley,  against  Ed  Wright,  constable, 
and  F,  C.  Bogers,  his  deputy ;  It  being  al- 
leged that  'such  death  was  caused  by  the 
said  Rogers  unlawfully  assaulting  and  strik- 
ing said  deceased  on  the  head  with  a  pistol. 
The  answer  denied  that  an  assault  was  com- 
mitted upon  deceased  by  defendant  Rogers. 
The  testimony  shows  that  decea5ied  was  on 
Wnshlngton  street  In  Argenta  the  night  be- 
fore Christmas  intoxicated  to  some  extent, 
and  that  he  was  arrested  by  F.  C  Rogers 
for  -being  drunk;  that  at  the  time  he  was 
uninjured  and  went  with  the  officer  without 
resistance;  that  within  10  minutes  after- 
wards he  was  seen  on  the  street  crying, 
with  blood  running  down  on  hts  shoulder, 
with  a  pair  of  handcuffs  on,  or  one  handcuff, 
and  complaining,  "He  hit  me  on  the  head." 
Shortly  afterwards  he  was  taken  up  the 
street  and  turned  over  to  Mr.  Rogers,  who 
claimed  he  had  escaped.  There  was  a  bruise 
on  his  head,  caused  by  a  blunt  instrument 
that  fractured  bis  skull,  and  from  which, 
after  suffering  great  pain,  he  died  about  the 
middle  of  March  afterward.  The  evidence 
was  contradictory  and  conflicting  to  some 
extent,  and  the  defendant  Rogers  did  not  tm- 
tlfy  in  the  case.  The  court  refused  to  give 
instructions  numbered  0  and  7  requested  by 
plaintiff,  which  are  as  follows:  "(6)  You 
are  Instructed  that  If  you  find  from  the  evi- 
dence that  the  deceased  was  unhurt  and  un- 
injured when  taken  Into  custody  by  defend- 
ant Rogers,  and  was  found  to  be  hurt  and 
Injured  before  his  trial  on  the  next  day,  the 
defendant  must  show  by  a  preponderance 
of  the  evidence  bow  the  deceased  was  hurt 
(7)  If  you  find  from  the  evidence  that  the  de- 
ceased, Louis  Hunley,  was  uninjured  when 
be  was  taken  Into  custody  by  defendant 
Frank  Rogers,  and  you  further  find  that  he 
was  Injured  when  brought  Into  court  the 
following  day  In  the  custody  of  Frank  Ro- 
gers, you  will  find  for  the  plaintiff,  unless 
you  find  that  deceased,  Louis  Hunl^,  was 


Injured  by  some  one  else  not  under  control 
of  defendants."  And  gave,  oves  plalntUTa 
objection,  defendant's  Instruction:  "The Ju- 
ry are  Instructed  that,  before  the  plaintiff 
can  recover,  they  must  show  by  a  fair  pre* 
ponderance  of  the  evidence  that  the  injury 
complained  of  was  wrongfully  and  unlawful- 
ly inflicted  by  defmdant  Rogers,  and  that 
said  injury  was  the  natural,  proximate  cause 
of  the  death  of  the  said  Hunley,  and  if  they 
fail  In  this  your  verdict  should  be  for  the  de- 
fendants."  The  Jury  returned  a  vwdlct  for 
the  defendant,  and  plaintiff  appealed. 

There  was  no  error  In  giving  the  Instmo- 
tlon  asked  on  the  part  of  the  defense.  It 
was  approved  by  this  court  in  this  cause  on 
a  former  appeal.  McCamey  t.  Wright,  119 
S.  W.  841.1  "The  presumption  is  always  in 
favor  of  the  correct  performance  of  his  duty 
by  an  officer,  and  every  reasonable  intend- 
ment will  be  made  in  support  of  such  pre- 
sumption. So,  it  will  always  be  presumed 
that  in  any  official  act  or  act  purporting  to 
be  official  the  officer  has  not  exceeded  his 
authority;  and  If  he  had  power  to  act  only 
In  a  certain  contingency  that  the  contingency 
has  hap[)ened,  etc."  Tbroop  on  Public  Offi- 
cers, I  S68;  Mechem,  Public  Officers,  |  570. 

Instruction  No.  6  refused  asked  the  court 
to  declare  that  It  was  the  defendant's  duty 
to  show  by  a  pr^nderance  of  testimony  how 
the  deceased  was  Injured,  if  he  was  unhurt 
when  taken  Into  custody  by  him  and  found 
to  be  Injured  before  his  trial  next  day,  with- 
out regard  to  whether  or  not  deceased  was 
shown  to  have  been  In  his  exclusive  custody 
during  all  the  time.  And  the  effect  of  No. 
7  was  to  conclusively  presume  that  deceased 
was  injured  by  the  defendant  if  he  was  un- 
hurt when  arrested  and  injured  when  bionght 
Into  court  the  following  day  In  his  castody, 
unless  the  Jury  should  find  that  deceased 
was  injured  by  some  one  else  not  under  con- 
trol of  defendant  These  inatmctiona  seek 
to  overturn  the  long-established  presumption 
of  law  that  every  officer  has  discharged  bis 
duty,  and  change  the  rule  of  evidence  as  to 
the  bqrden  of  proof  "which  was  correctly  glv* 
en  to  the  Jury  by  the  court  In  defendant's 
instruction  objected  to.  Neither  of  them  was 
a  correct  statement  ot  the  law;  and  both 
were  properly  refused. 

The  Jury  might  well  have  found  for  the 
plaintiff;  but  the  evidence  was  contradictory 
and  conflicting  to  some  extent,  and  It  was 
their  province  undtf  the  Instructions  by  the 
court  to  find  whether  or  not  deceased  had 
been  assaulted  and  Injured  by  the  defend- 
ant 

Their  verdict,  being  for  the  defendant, 
and  not  without  evidence  to  sustain  i^wiU 
not  be  disturbed  by  this  court 

Affirmed. 


Reported  In  full  In  tiM  Soutlivutora  Reporter; 
reported  as  &  memorandum  declaltm  wltbiHit  opinion 
In  W  Ark.  SOS. 


•For  ether  caaei  Me  ammt  topic  and  notion  NUHBBB  In  Dm.  Dl*.  A  Am.  Dlx<  Kv  No..  Sartss  *  Bop'r  Zndosw 

Digitized  by  Google 


BTATB  T.  THOMAS. 


225 


8TATD  T.  WOUP. 
(Snpxeme  Court  of  BAisMrarl,  DlvUdoD  No.  2. 
Not.  29.  l»ia) 
1.  QAStraq  (1 08*)— Pwmxoutzoih-Btidsivob— 

The  erideiiee  in  a  proaeeatkni  for  kMptng 
•  crap  table  M4  sufficient  to  npport  cenvlc- 

tiOD. 

[Eld.  Note. — For  other  cases,  Bee  OanUng,  Cent. 
Dir.  If  291-298;  Dec.  Dig.  {  8&*] 

&  Gahing  (I  90*)— IiTDicnaNT— SumonNGT. 

An  indictment  cliai^ng  the  felonioosly  set- 
ting op  and  keeping  of  a  crap  game,  adapted,  de- 
vised and  designed  for  the  purpose  of  playing 
gamea  of  chance  for  money,  and  felonloosly  in- 
dudng  and  permitting  dlven  persona  to  bet  and 
plsy  at  and  npon  a  game  played  on  and  by 
means  of  racb  gambli^  device,  etc.,  is  a  atif- 
ficient  indictmenC 

[Ed.  Note.— For  other  cases,  see  Claming  Cent 
VSg-  H  2*9-265;  Dee.  Dig.  I  9a*]^ 

AvpmX  txom  St  Louis  Clrcalt  Coart;  J. 
Huso  Orlmm,  Judge. 

Harry  Wolf  was  conrlcted  of  keeping  a 
gaming  tables  and  appeals.  Affirmed. 

J.  D.  Howe  and  Alptaonso  Howe,  for  an>ti- 
lant  EL  W.  Majw.  Atty.  Oen..  and  Jno.  H. 
Atkinson,  for  the  Stata 

OANTT,  3.  Defendant  was  indicted,  to- 
gether with  Frank  Hargalis,  by  the  grand 
jary  of  the  city  of  St  Louis  at  the  Febru- 
ary term,  1909,  for  feloniously  setting  up  and 
keeping  a  crap  table  adapted,  derlsed,  and 
designed  for  the  purpose  of  playing  games 
of  chance  for  money  and  property  and  i!blo- 
nlonsly  Inducing,  enticing  and  permitting  di- 
vers pmons  to  bet  and  play  at  and  upon  a 
game  played  On  and  by  means  of  such  gambling 
device  against  the  peace  and  dignity  of  the 
state.  A  severance  was  granted,  and  pleas  of 
not  goUty  entered,  and  defendant  put  upon  Ills 
trial,  which  resulted  tn  a  verdict  of  guilty 
as  charged,  and  bis  punishment  assessed  at 
Imprisonment  in  the  dty  Jail  for  six  montlia. 
Motions  for  a  new  trial  and  in  arrest  were 
filed  in  doe  time,  heard  and  overruled,  and 
the  defendant  sentenced  in  accordance  with 
the  verdict  From  that  sentence  ,  he  has  ap- 
pealed. Defendant  is  not  represented  in  this 
court  by  counsel. 

During  the  month  of  October,  1906,  there 
was  what  was  known  as  the  "Oxford  Club," 
at  No.  920  North  Fifteenth  street  It  ap- 
pears to  have  been  the  resort  of  professional 
gamblers.  The  building  was  three  stories  in 
height  The  third  floor  was  used  exclusively 
for  crap  and  card  games.  During  October, 
1906,  the  members  of  tliis  so-called  club  let 
the  defendant  and  Margnlls  have  the  exclu- 
sive privily  of  operating  a  crap  table  and 
game  in  the  third  story  of  this  building. 
For  this  privilege  defendant  and  Margulis 
agreed  to  pay  the  bartender,  who  was  the 
club's  steward,  one-half  of  all  the  winnings 
and  rake-offs  of  the  crap  table  and  games, 
lira  mtrance  to  the  room  was  constantly 


watched  by  either  Margulls  or  defendant 
while  the  other  was  in  diarge  of  the  game. 

The  door  was  provided  with  a  signal  bell 
and  a  button,  to  give  notice  of  a  raid  by  the 
officers  of  the  law.  The  record  discloses  they 
did  a  flourishing  business.  Indeed,  defend- 
ant testifled  that  he  and  Margnlls  operated 
the  crap  table  and  games,  but  claimed  that 
they  did  so  for  the  dnb  and  not  for  them- 
selves, and  that  only  regular  and  honorary 
members  were  permitted  to  play  at  the  game, 
and  they  could  not  exclude  any  member  so 
long  as  he  was  not  boisterous. 

1.  The  Indictment  was  and  la  sufficient. 
State  V.  Lee,  128  S.  W.  987;  State  v.  Math- 
is,  208  Mo.  604,  105  S.  W.  601,  121  Am.  St 
Rep.  687;  State  v.  Rosenblatt  185  Ma  114, 
88  S.  W.  975. 

2.  The  lustmctions  which  the  defendant  re- 
quested and  which  the  court  refused  were 
fully  covered  by  those  given  by  the  ooort  of 
its  own  motion. 

S.  There  Is  no  merit  In  the  point  that  the 
evidence  did  not  support  the  Indlctmoit 

The  offense  was  estaUisbed  beyond  a  rea- 
sonable doubt 

The  Judgment  li  affirmed. 

BUB0S8S  and  KBNNI8H,  JJ.,  concur. 


BTATB  V.  THOMAS. 
(Supreme  Court  of  Missouri.  IHvlsion  No.  2. 

Nov.  29,  1910.) 

SiDtrcnoif  (I  81*)— CamiNAL  Rebpohsibil- 

irr— pBOMisB. 

To  constitute  seduction,  under  Rev.  St. 
1909,  I  4478,  punishing  any  person  who  shall 
nnder  or  by  pnnnlse  of  marnage  seduce  sny  un- 
married female,  the  female  must  rdy  tm  the 
promise  of  marriage  and  submit  to  sexual  inter- 
course because  of  such  promise,  which  must  be 
the  inducement  for  her  consent,  and  where  a 
female  consents  on  the  man's  conditional  prom- 
ise to  marry  her  In  the  event  of  pregnancy  there 
Is  no  seduction. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Ceot.  Dig.  H  SS~m;  Dec.  Dig.  I  34.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6389-6398.] 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty;  A.  W.  lincoln,  Judge. 

John  O.  Thomas  was  convicted  of  seduc- 
tion, and  he  an^teals.  Reversed,  and  accused 
discharged. 

Val.  N.  Mason  and  Hamlin  &  Seawell,  for 
ai^ellant  E.  W.  Major,  Atty.  Gen.,  and  Jno. 
M.  Atkinson,  Asst  Atty.  Gen.,  for  the  State. 

BUR0E8S,  J.  Dtfendant  was  convicted 
in  the  criminal  court  of  Greene  county  on 
the  first  count  of  an  Indictment  charging 
that  "on  the  9th  day  of  July.  A.  D.  1906.  at 
the  county  of  Greene  and  state  of  Missouri, 
under  and  by  promise  of  marriage  made  to 
one  Amy  Longcrler  by  him,  the  said  John  C. 
Thomai^  then  and  there,  unlawfully  and  fe- 
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lonlonsly  did  seduce  and  debauch  ber,  tbe 
said  Amy  Longcrier,  she,  tbe  eald  Am; 
Longcrler,  being  then  and  there  an  unmar- 
ried female  of  good  repute  and  under  tbe  age 
of  twaity-one  years,  to  wit,  of  the  age  of 
sixteen  years,  contrary  to  the  form  of  the 
statute,"  etc.  His  punlabment  was  asseased 
at  Imprisonment  In  the  penitentiary  for  a 
term  of  three  years.  DoCendant  anwala  and 
assigns  error. 

At  the  time  of  the  trial  the  defendant  was 
about  22  years  of  age,  and  the  prosecutrix 
about  17.  Both  lived  near  Walnut  Grore, 
Greene  county.  Mo.,  and  b^an  "keying 
company"  wltb  each  other  when  the  prosecu- 
trix was  14,  from  whidb  time  until  January, 
1907,  defendant  called  on  her  once  or  twice 
a  week,  and  accompanied  her  to  church,  so- 
cials, etc  According  to  her  testimony,  they 
became  engaged  In  March,  1906,  the  first  con- 
gress between  them  occurred  about  a  month 
thereafter,  and  they  continued  having  sexual 
Intercourse  with  each  other  until  January, 
1907.  As  a  result  of  this  Intimacy  she  be- 
came pregnant,  and  gave  birth  to  a  child  on 
April  14,  1907.  It  seems  she  only  became 
aware  of  her  condition  in  November,  1906, 
five  months  prior  to  parturition,  and  tbat 
she  told  the  defendant  about  It  In  December, 
1900.  He  told  her,  as  she  states,  "not  to 
worry,  he  would  see  me  out  of  It"  On  the 
6th  day  of  January,  1907,  the  defendant,  at 
the  request  of  the  prosecutrix,  came  to  see 
her  at  her  home,  on  which  occasion,  after  a 
conTersation  had  with  her  fatber,  R.  L.  Long- 
crier, the  defendant  and  the  prosecutrix 
agreed  to  marry.  Def^dant  slept  there  that 
night,  and  next  day  started  to  Springfield, 
In  company  with  the  girl's  father,  to  procure 
a  marriage  license.  Defendant's  home  being 
on  the  way  to  Springfield,  he  stopped  at  his 
home  to  make  the  situation  known  to  his 
father,  and  then  proceeded  to  Springfield  and 
met  Mr.  Longcrler  in  front  of  the  court- 
house. It  was  then  after  office  liours,  and 
too  late  to  procure  tbe  license.  After  con- 
siderable conversation  between  them,  defend- 
ant  agreed  to  meet  Mr.  Longcrier  at  the 
courthouse  next  morning  and  secure  the  li- 
cense. This  he  failed  to  do,  but  left  for  Ok- 
lahoma the  following  day.  According  to  the 
defendant's  testimony,  he  wanted  to  marry 
the  girl  In  a  decent  way,  and  without  hav- 
ing it  appear  that  be  was  forced  so  to  do  by 
ber  father;  that  his  reason  for  leaving  was 
that  Mr.  Longcrier,  during  the  conversation 
had  In  front  of  the  courthouse,  threatened  to 
kill  blm  If  he  did  not  marry  the  girl  and 
treat  her  properly  after  marriage.  On  Jan- 
uary 25,  1907,  about  two  weeks  after  his  de- 
parture, defendant  wrote  to  his  father  from 
Cache,  Okl.  In  that  letter  he  said:  "Pa.  t 
wish  you  would  find  out  whether  those  peo- 
ple will  let  me  marry  that  girl  now.  I  would 
write  to  them,  hut  that  old  man  will  kill  me 
If  he  finds  out  where  I  am.  I  will  take  her 
and  live  with  her  if  she  will  behave  ber- 
.  »*At.   *   *   *   I  will  take  her  away  from 


there,  and  nobody  will  know  anything  here, 
and  will  take  the  disgrace  off  both  families 
there.  Let  me  know  what  thrae  people  will 
do  at  onoe."  Thereafter,  on  February  8, 
1907,  defendant's  father  wrote  to  the  father 
of  the  prosecutrix  stating  that  If  the  girl 
wanted  his  son  to  marry  her,  he  would  en- 
deavor to  get  him  to  return  and  marry  her. 
While  testifying  as  a  witness  for  the  state, 
the  girl's  father  was  asked  whether  he  re- 
plied to  said  letter,  and  if  so  to  state  what 
he  said.  He  answered,  "I  said  it  was  no  use 
to  marry  her  now,  as  the  disgrace  was  on 
us  and  in  everybody's  mouth ;  that  If  he 
had  done  what  he  said  he  would  In  the  first 
place  It  would  have  been  all  right"  The  de-  * 
fendant  returned  from  Oklahoma  on  the  25th 
day  of  February,  1007,  and  remained  at 
home  until  the  19th  day  of  March,  when  he 
went  to  Colorado,  and  was  arrested  at  As- 
pton,  Colo.,  tbe  following  August  snd  brought 
to  this  state  for  trial  ondw  the  charges 
made  in  the  Indictment  TbiB  Is  a  brief  out- 
line of  the  facts  In  this  cas&  At  the  dose 
of  the  state's  case,  and  again  at  the  close  of 
all  tbe  evidence,  the  defendant  asked  for  an 
Instruction  la  tbe  nature  of  a  demurrer  to 
the  evidence,  which  was  refused  by  the 
court  tbe  defendant  duly  ezcqittng  to  the 
court's  ruling. 

We  have  carefully  rend  the  record  In  this 
case,  and  have  been  unable  to  discover  any 
evidence  to  support  tbe  verdict  While  the 
pzbsecnting  witness  did  say  that  she  "twcame 
Kigaged  to  the  defendant"  in  March,  1900, 
ber  testimony  tn  that  regard  lacks  corrobo- 
ration, and  her  own  further  testimony  proves 
beyond  question  that  there  was  no  mtb  en- 
gagement. Under  cross-examination,  she  tes- 
tified as  follows:  "Q.  In  the  lettu*  yoa 
wrote  to  his  father  yon  used  this  language: 
*That  Caz  has  always  promised  you  If  he 
got  you  in  trouble,  he  would  see  yon  out  of 
It?'  A.  I  did.  Q.  Was  that  the  promise  he 
made  before  he  had  Intercourse?  A.  Yes, 
sir.  Q.  Didn't  be  tell  you  if  he  got  you  In 
trouble  be  would  many  you?  A.  He  did. 
Q.  Was  that  the  only  time  he  promised  to 
marry  you?  A.  No.  dr.  Q.  When  was  the 
other  time?  A.  After  I  learned  my  condition 
and  told  him  about  It  Q.  After  the  first 
time  you  had  internturse  did  he  say.  If  I 
get  you  in  trouble,  I  will  marry  you,  or  get 
you  out  of  trouble?'  X  Said  he  would  mar- 
ry me.  Q.  If  I  get  you  In  trouble?  A.  Tes. 
sir.  Q.  He  wasn't  to  marry  yon  If  he  didn't 
get  you  In  trouble?  A.  He  said  he  would 
marry  me  if  be  got  me  tn  this  trouble.  Q. 
And  witii  that  ondeiatandlng  with  him — 
that  was  the  reason  yon  done  that?  A.  Tes. 
sir.  By  the  Court:  Q.  Had  you  and  this  de- 
fendant agreed  to  marry  eadi  other  h^ore 
anything  was  said  about  sexual  relatloni? 
A,  No.  sir." 

Again,  the  evidence  of  the  gtrl's  father 
makes  It  dear  that  be  knew  nothing  ot  any 
prior  promise  by  the  defendant  to  marry  his 
daughter.  Testifying  as  to  what  occorred  at 
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his  home  on  tbe  occasion  of  the  defendant's 
Tltdt  the  day  before  he  and  the  defendant 
"went  to  Springfield  for  the  purpose  of  pro- 
cartng  a  marriage  license,  he  said  that  as 
he  entered  the  room  where  the  defendant 
and  his  daughter  were  conTerslng  tbe  de- 
fendant asked  him  to  step  out  a  minute  or 
so;  that  he  did  so,  and  that  when  he  re-en- 
tered the  room  his  danghter  said  to  him, 
"We  have  concluded  to  marry."  In  the  tea* 
timony  of  the  girl's  mother  tiiere  Is  nothing 
to  Indicate  that  she  was  aware  of  any  prom- 
ise to  marry  excepting  that  made  by  defend- 
ant on  January  6,  1907.  The  defendant  de- 
nied that  he  ever  agreed  to  marry  the  prose- 
cutrix prior  to  the  first  or  last  act  of  sexual 
intercourse,  but  he  admitted  that  he  prom- 
ised to  do  so  after  becoming  aware  of  her 
condition,  and  testified  that  he  would  have 
married  her  had  he  beUeTOd  that  her  par- 
ents would  treat  him  with  any  respect 

The  language  of  the  statute  upon  which 
the  said  first  count  of  the  Indictment  Is  bas- 
ed Is  this:  "If  any  person  shall,  under  or  by 
promise  of  marriage,  seduce  or  debauch  any 
unmarried  female  of  good  r^ute  under  twen- 
ty-one  years  of  age,  he  shall  be  deemed 
guilty  of  a  felony,"  etc.  Section  1844,  Rev. 
St.  1899  (Ann.  St  1906,  p.  1274);  section 
4478,  Bev.  St  1909.  To  constitute  the  crime 
doionnced  by  the  statute,  tbe  female  must 
rely  on  the  promise  of  marriage,  and  submit 
her  person  to  the  other  party  because  such 
promise  was  made.  Tfaepromlae  ot  marriage 
must  be  the  Inducement  for  her  consent  to 
the  intercourse.  State  t.  Bckler,  10&  Mo. 
585,  17  S.  W.  SU,  27  Am.  St  Rep.  372;  State 
T.  Thornton.  108  Mo.  640,  18  S.  W.  841.  Ac- 
cording to  the  testimony  of  the  prosecutrix, 
the  promise  made  by  the  defendant  Tras  that 
he  would  marry  her  if  he  got  her  in  troulde. 
In  other  vords,  the  promise  of  marriage 
was  conditioned  upon  the  act  resulting  in 
pregnanQT.  Such  la  not  tbe  promise  mention- 
ed in  the  statute,  and  it  constitutes  no  ele- 
ment of  the  offense;  Under  tbe  statute.  It  is 
not  seduction  if  the  ftunale  submits  her  per- 
son to  the  other  party  in  reliance  upon  bis 
special  and  conditional  promise  to  marry  In 
the  event  of  pregnancy.  The  statute  cannot 
be  construed  to  embrace  condltloiial  promises 
of  tliat  character.  "A  person  cannot  be  con- 
victed of  seduction  ^ose  only  Inducement 
to  procure  the  illicit  intnconrse  was  a  prom- 
ise to  marry  the  woman  If  she  became  preg- 
nant" People  T.  Smith,  182  Mich.  68,  92  N. 
W.  776;  Spenrath  v.  State  CTsk.  Gr.  App.) 
48  S.  W.  192.  In  the  Smith  Case,  supra,  the 
court  said:  *Tb  a  promise  to  marry,  condi- 
tioned upon  tbe  illicit  intercourse  resulting 
In  pr^nancy,  calculated  to  induce  a  pure 
woman  to  yield  her  chastity?  In  our  judg- 
ment, tbe  question  admits  of  but  one  answer. 
Sudi  a  promise  has  no  tendency  to  overcome 
the  natural  sentiment  ^  virtue  and  purity. 
The  woman  who  yields  upon  such  a  promise 


Is  In  no  better  position  than  as  though  no 
promise  whatever  has  been  made.  No  wrong 
Is  done  her  If  she  Is  pnt  la  tiie  claaB  with 
those  who  commit  the  act  to  gratify  their 
desire.  She  was  willing  to  lose  her  virtue 
If  some  provision  was  made  to  conceal  its 
loss.  If  pregnancy  does  not  rrault  from  the 
illicit  intercourse,  her  conduct  Is  in  every  re- 
spect as  culpable  as  that  of  her  companion. 
If  pregnancy  does  result,  his  conduct  becomes 
more  culpable  than  hers  vhea,  and  not  until, 
he  refuses  to  marry  her." 

It  may  be  said,  In  passing,  that  the  de- 
fendant never  refused  to  marry  the  prosecu- 
trix. His  letter  from  Cache,  Okl.,  to  his  fa- 
ther, shows  that  he  desired  to  make  amends, 
for  the  wrong  committed,  by  marrying  her, 
and  there  Is  no  reason  to  doubt  that  he 
would  have  done  so  bad  Mr.  Ix>ngcrier,  the 
girl's  father,  consented  to  tlie  marriage.  It 
ia  also  abown  that,  prior  to  the  trial.  Mr. 
Longcrler's  consent  to  the  pnqtosed  marriage 
bad  been  frequently  requested,  and  as  often 
refused.  While  this  evidence  has  nothing  to 
do  with  the  guilt  or  innocence  of  the  de- 
fendant it  nevertlieless  shows  that  he  was 
willing  to  marry  the  prosecutrix.  In  keeping 
with  his  promise,  and  that  If  he  did  not  do 
80  the  blame  does  not  rest  wholly  on  him. 

It  would  be  useless  to  go  further  Into  this 
case.  It  presents  th^  simple,  sad,  and  not 
suffldoitly  uncommon  story  of  a  young  man 
and  girl  who  chose  "to  enjoy  the  pleasures 
of  Bin  for  a  season,"  without  computing  the 
cost  or  considering  the  consequence  except- 
ing to  agree  to  marry  In  the  event  of  preg- 
nancy resolttog  from  toe  illicit  Intercourse. 

Our  conclusion  is  that  tbe  defendant's  de- 
murrer to  tbe  evideice  for  the  state  should 
have  been  stutained.  The  judgment  la  re- 
versed, and  the  defendant  dlscbamed.  All 
concur. 


STATE  V.  DUNWOODT. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  29,  1910.) 

1.  Elections  (|  828*)— FBATmui.Ei?T  Reois- 

TBATION  —  PbOBEOUTION  —  InDIOTICKNT  — 

SUFFICIKNCT. 

Ad  indictment  charging  accused  attempted 
to  Tester  under  a  name  not  his  own,  and  with 
Allied  and  knowingly  stating  that  his  name  was 
George  Casey,  that  be  was  George  Casey,  and 
that  be  was  entitled  to  be  registered  in  that  elec- 
tion prednct,  was  sufficient,  under  Rev.  St. 
]90e.J  4441,  Laws  1903,  p.  168  (Ann.  St  1906. 
t  2120j),  providing  that  if  any  one  shall  reg- 
ister or  attempt  to  register  under  a  fictitious 
oanie  be  shall  be  guilty  of  a  felony. 

[Ed.  Note.— For  other  cases,  see  Elections. 
Cent  Dig.  H  355-268;  Dec  Dig.  |  S2&«] 

2.  CaiuinAL  Law  <{  406*)— FBAtrnuixiTT  Reo- 

IBTBATION  —  CVIDBNCE  —  SlOITAlTIBK  AS  AO- 
IflSSION. 

In  a  prosecution  for  attempting  to  register 
in  the  books  of  an  election  precinct  under  a  fic- 
titious name,  the  admissiiHi  in  evidence  of  ac- 
cused's signature,  executed  at  tbe  suggestion  of 


•For  other  cases  mo  i*ma  topic  and  McUoa  NUMBER  m  Deo.  Dig.  As  Am.  Dlf.  Ksy  Mo.  Series  *  R«»'r  ladsus 

Digitized  by  Google 


228 


182  80UTHWBSTB  EN  BVPORTBB. 


a  poUcB  <^flcer,  wu  proper  as  an  admlnion  on 
Us  part  that  rach  was  fiis  name. 

[Ed.  Not&— For  other  cases.  Me  Gziminal 
Law,  Dec.  Dir.  {  406.*] 

8.  Gbihinal  Law  (S  369*)— FftAiTDUiJUtT  Req- 

I8TBATION— PbOSKCUTION— EVIDEHCS  —  BXG- 

I8TBATI0N  Book— Adiusbibujtt. 

In  a  pioseention  for  attempted  frandnlent 
recistiatlon  by  a  fictltlons  name  In  the  books  of 
an  election  precinct,  where  accused's  identity 
was  In  issue,  It  was  proper  to  admit  in  evidence 
the  registration  books  of  another  precinct  con- 
taining his  signature,  even  though  snch  evidence 
tended  to  show  his  guilt  of  another  offenae,  as 
representatinis  of  a  person  whose  Identity  is  in 
question  are  competent  if  made  ante  litem  mo- 
tanL 

[Dd.  Note.— For  other  cases,  see  (Mminal 
Law.  Oent.  Dig.  H  822-824;  Dec  Dig.  |  86».*] 

4.  DLXCnOITS   a  SSO^FUnDtTLBITT  REGIS' 
TRATIOK  —  FBOnOUTXON  •-  QuEfftlON  TOB 

Jdbt. 

In  a  prosecution  for  the  fraudulent  attempt 
to  register,  the  ijnestloa  at  accused's  guilt  held, 
under  tlie  evidence,  tta  the  Jnry. 

[Ed.  Note.— For  other  eases,  see  EHectlonB, 
Dec  Dig.  I  830.*] 

Api)eal  from  St.  Lonis  Oircult  Court ;  Geo. 
H.  Shields,  Judge. 

William  Dunwoody  was  convicted  of  at- 
tempting to  register  as  a  voter  under  a  ficti- 
tious name,  and  appeals.  Affirmed. 

E.  W.  Major,  Atly.  Oen.,  and  Jas.  T.  Blair, 
AsBt  Atty.  Oen.,  for  the  State. 

BURGESS,  J.  Defendant  was  convicted  In 
the  circuit  court  of  the  of  St.  Louis  of 
the  offense  of  attempting  to  roister  as  a 
voter  under  a  name  not  bis  own,  and  Ms 
punishment  assessed  at  two  years  and  six 
montlis  in  the  penitentiary.  Timely  motions 
for  new  trial  and  In  arrest  of  Judgment  were 
filed  and  overruled.  Sentence  was  formally 
pronounced  and  an  appeal  allowed  to  this 
court 

The  facts  dlsdmed  by  the  evidence  are  as 
follows:  On  the  14th,  15th.  16th,  and  17th 
of  September,  lOOS,  there  was  a  general  reg- 
istration of  voters  In  the  city  of  St  Louis. 
The  Judges  and  clerks  of  registration  for  the 
ninth  election  prednct  of  the  fifteenth  ward 
of  said  city  had  been  duly  appointed,  had 
qualified,  received  the  necessary  books  and 
blanks,  and  entered  upon  the  discharge  of 
their  duties.  On  the  ITtb  day  of  September, 
lOOS,  betweea  9  and  10  o'clock  a.  m.,  the  de- 
fendant presented  himself  before  the  Judges 
and  clerks  of  the  said  ninth  election  precinct 
of  the  fifteenth  ward,  and  said  he  desired  to 
register.  He  gave  his  name  as  George  Casey, 
his  residence  as  No.  709  North  Eighteenth 
street,  and  was  duly  sworn  by  one  of  the 
Judges  of  registration.  A  second  Judge  then 
challenged  the  defendant's  right  to  register, 
and  called  In  a  police  officer  who  placed  htm 
under  arrest  At  the  police  station  he  first 
gave  his  name  as  George  Casey,  and  then  ad- 
mitted that  his  name  was  Dunwoody.  He 
was  Ideotifled  as  William  Dunwoody  by  sev- 
eral policemen  who  knew  htm.   It  appeared 


from  the  evidence  that  defendant  bad  prevl- 
ouely  registered  In  another  election  precinct 
under  the  name  of  William  Dunwoody,  and 
he  was  IdentlQed  as  the  man  who  there  sign- 
ed under  that  name.  Such  signature  waa 
offered  In  evidence  by  counsel  for  the  state 
for  the  purpose  of  identifying  defendant  as 
WUUam  Dunwoody.  The  defendant  offered 
no  testimony,  but  moved  the  court  to  Instruct 
the  Jury  to  acault,  which  motion  was  denied, 
and  defendant  excepted. 

Defendant's  counsel  filed  no  brief  In  tbla 
case,  and  he  Is  not  represented  in  this  court 
Several  grounds  for  new  trial  are  set  out  In 
the  motion  therefor.  Most  of  these  are  of  a 
very  formal  and  general  nature,  and  we  shall 
pass  upon  such  only  as  se^  pertinent  and 
worthy  of  consideration. 

First  &i  to  the  Indictment  the  sufficiency 
ol  which  is  challenged  both  in  the  motion 
for  new  trial  and  In  arrest  The  indictment 
was  drawn  under  section  4441,  Rev.  St  1909 
(section  2120J,  Laws  of  1903,  p.  158  [Ann. 
St  1906,  p.  1873]).  It  conforms  to  the  form 
ai^roved  In  the  case  of  State  v.  Cummings, 
206  Mo.,  loc.  dt  623.  105  S.  W.  649,  and 
again  approved  in  the  case  of  State  v.  Tier- 
nan,  223  Mo.,  loc.  dt  147,  122  S.  W.  728.  In 
the  case  at  bar,  however,  the  Indictment 
charges  the  defendant  with  attempting  to 
register  under  a  name  not  his  own,  while  the 
Cummings  and  Tieman  Cases  were  prose* 
cutions  for  the  completed  offense.  The  In- 
dictment charges  that  defendant  "unlawful- 
ly, feloniously,  willfully,  knowingly,  falsely, 
and  fraudulently  did  then  and  there  offer 
and  attempt  to  register  under  a  name  not 
his  own,  to  wit  under  the  name  of  George 
Casey,  and  In  each  offer  and  attempt  did 
then  and  there  unlawfully,  feloniously,  will- 
fully, knowingly,  falsely,  and  fraudulently 
pretend  and  represent  to  the  said  Judges, 
clerks,  and  officers  of  registration  of  said 
ninth  election  precinct  of  the  fifteenth  ward 
of  said  city  of  St  Louis  that  his  name  was 
George  Casey,  and  that  he  was  one  George 
Casey,  and  that  he  was  entitled  to  register 
and  be  registered  on  the  books  of  registration 
and  registers  of  said  election  precinct  as  a 
qualified  voter  and  elector  of  said  election 
product  under  said  name  of  George  Casey, 
and  requested  that  said  Judges,  clerks,  and 
officers  of  registration  of  said  election  pre- 
cinct enter,  write,  and  register  the  name  of 
him,  the  said  William  Dunwoody,  on  said 
registers,  poll  books  and  books  of  registra- 
tion of  said  election  precinct  as  George  Cas- 
ey, and  as  a  resident  and  qualified  voter  and 
elector  of  said  election  precinct  ^titled  to 
register  and  vote  In  said  election  product  as 
George  Cas^,  be.  the  said  William  Dun- 
woody, then  and  there  well  knowing  that  hla 
name  was  not  George  Casey." 

The  statute  upon  which  the  Indictment  is 
based  provides  that  "any  person  •  •  • 
who  shall  register  or  attempt  or  offer  to  reg- 
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later  under  anr  name  not  Us  own,  or  vbo 
■taall  frandidenttr  register,  or  offer  or  at- 
toDpt  to  reglater.  In  or  vniex  the  name  of 
any  otlwr  pera<Hi.  or  In  or  under  ai^  aasiimr 
od  or  flctltlona  nam^  or  In  or  imdw  any 
name  not  his  own  *  •  •  shall  be  adjnd^ 
ed  soUtT  of  a  felony,  and  shall  be  pnnlafaed 
fe^  imiwlsonment  In  the  penltentlaiy  for  not 
less  than  two  yean  nor  more  than  five 
yearsL" 

In  onr  opinion,  the  offense  defined  by  the 
statute,  and  of  which  the  defendant  was  con- 
Ticted,  Is  clearly  and  properly  charged  In 
Oft  Indictment 

The  first  (dtjection  In  tlw  ncord  was  to  the 
Introduction  In  evidence  of  a  certain  signa- 
ture of  defendant ;  the  same  having  been 
executed  by  him  at  the  suggestion  of  a  poUoe 
ofllcor  that  he  sign  his  name.  As  defend- 
ants Identity  as  wnilam  Dunwoody  was  an 
Issue,  his  signature  as  WUUam  Dunwoody 
was,  we  think,  competent  evidence  to-  be  laid 
b^re  the  Jury;  It  being  etiulvalent  to  an 
admission  on  his  part  that  such  was  his 
name.  There  was  erldenoe  tending  to  prove 
that  defendant  had  prevlooBdy  registered  In 
another  election  precinct  In  St  Louis  under 
the  name  of  WlUlam  Dunwoody,  and  the 
registration  book  containing  his  signature 
was  offered  In  evld^ioe^  after  one  of  the' 
Judges  of  r^lstratlon  of  said  prednet  had 
testified  as  a  witness  that  defendant  was  the 
person  who  there  signed  ss  William  Dun- 
woody. Dtfendant  objected  to  the  Introduc* 
tion  In  evidence  of  the  registration  book,  and 
preserved  an  esK^tlon  to  the  oonrt's  action 
in  admitting  the  same.  There  was  no  Inti- 
mation that  defendant  had  committed  any 
offense  by  registering  In  the  other  prednet, 
and  tibe  evidence  objected  to  was  for  so  oth- 
er purpose  than  identification.  Bat  though 
such  evidence  toided  to  show  that  defend- 
ant was  guilty  ot  another  oflteise,  it  was  still 
admiaslble  as  tending  .to  prove  his  identity. 
Underbill  on  Crlm.  Ev.  I  91;  Wlgnxwe  on 
Er.  vol.  1, 1  414,  "The  previous  conduct,  rep- 
resentations and  declarations  of  a  person 
whose  Identity  la  in  questioi  are  competent 
if  made  ante  litem  motam."  Esuy.  of  Bvl- 
denoe,  vol.  6,  p,  822. 

One  of  the  assigned  grounds  for  new  trial 
is  that  "the  court  erred  in  Its  InstructlonB  to 
the  Jury,  misdirecting  the  Jury  as  to  material 
matters  (tf  law,  and  submitting  to  the  Jury 
lasoes  not  presuited  by  the  evidence  on  the 
part  of  the  state."  We  have  carefully  read 
all  the  Instruction^  and  find  no  error  thwe* 
in.  The  first  instruction,  except  that  it  in- 
structs as  to  an  attempt  to  re^ster  instead 
of  as  to  the  completed  offense.  Is  a  copy  of 
one  approved  by  tliis  court  In  the  Cnmmlngs 
Case,  supra.  The  other  Instructions  are  of  a 
formal  character,  a^dlcable  to  all  criminal 
prosecutions,  and  such  as  have  often  been 
approved  by  this  court 

The  evidence  was  amply  sufficient  to  take 
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the  case  to  the  Jury,  and  the  court  did  not 
err  In  OTerroling  the  demurrer  thereta 

Finding  no  reversible  wror  in  the  record, 
the  Judgment  is  afilrmed.  All  concur. 


STATE  V.  BUGHFELDER. 

(Supieme  Court  of  Mlasooii,  Division  No.  2. 
Nov.  29^  1910.) 

1.  InDICTUZITT  ANn  lHroaiCA.TI01T  (S  91*)  — 

Elections  —  Falsi  Betdbnb  —  ffsLonx- 

OUSLT. 

Under  th»  rule  tiiat  an  Indictment  for  fel- 
ony muat  allesre  that  the  criminal  act  was  done 
felonioualy,  an  indictment  charging  the  felony 
of  making  a  false  return  of  a  primary  election 
must  allm  that  the  return  was  felonioosly 
made,  wlu  Intent  to  change  the  leiult  of  tM 
election. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  C^t  IMg;  H  281-26S;  Dec. 
Dij.  i  91.  •] 

2.  CBnciNAi.  Law  (g  721*)— Tbxal— Ixfbopeb 
AaouuBNT  or  Counsel. 

It  is  error  for  the  prosecuting  attorney  to 
refer  In  bis  a^nment  to  the  failure  of  accused 
to  testify. 

,  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1672;  Dec,  Dig.  $  721.»] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

'  JoB^h  Buchfelder  was  convicted  of  mak- 
ing a  false  return  of  a  primary  electitm,  and 
he  appeals.   Beversed  and  remanded. 

Henry  M.  Walsh,  for  appellant.  B.  W. 
Major,  Atty.  Gen.,  and  Jas.  T.  Blair,  Asst. 
Atty.  Gen.,  for  the  Stata 

OANTT,  P.  J.  The  defendant  was  Indicted 
In  the  circuit  court  of  the  city  of  St  Louis 
at  the  October  term,  1906;  fer  making  a 
false  return  in  his  capacity  as  a  Judge  of 
election  In  the  third  precinct  of  the  sixteenth 
ward  of  the  ats  of  St  Louis,  at  a  general 
primary  for  the  nomination  of  candidates  for 
all  political  parties  within  the  state  of  Mis- 
souri, for  certain  state  and  dty  officea. 

The  indictment  covers  20  pages  of  closely 
printed  mattw  and  Inasmuch  as  it  is  a  re- 
script at  the  Indictment  in  the  case  of  Stete 
of  Missouri  V.  McGrath,  128  S.  W.  966,  It  Is 
unnecessary  to  r^roduce  It  here. 

The  defendant  was  duly  arraigned  and  en- 
tered his  plea  of  not  guilty  and  was  tried 
and  convicted,  and  his  punlshmmit  assessed 
at  two  years  in  the  penitentiary.  After  un- 
availing motion  for  a  new  trial  he  has  ap- 
pealed to  this  court 

The  evidence  on  the  part  of  the  stete 
tended  to  show  that  on  August  4, 1908,  tiiere 
was  a  general  primary  dectitm  In  progress 
In  the  various  predncte  of  the  several  wards 
of  the  dty  of  Bt  Louis  and  the  defendant 
and  bis  co-lndlctees  were  the  qnallfled  and 
acting  Judges  and  derks  of  the  election  in 
the  third  precinct  of  the  sixteenth  ward  on 
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that  day.  The  evidence  tended  to  show 
that  several  persons  named  In  the  Indict- 
ment were  duly  registered  and  qnallfled  vot- 
ers, and  ttiey  teetlfled  that  they  voted  for 
the  nomination  of  certain  candidates  for  of- 
fice at  this  election,  particularly  for  Henry 
F.  Stapel  for  the  office  of  Governor  on  the 
democratic  ticket,  ftrr  which  candidate  the 
election  officers  returned  no  votes  at  all. 
Other  witnesses  testified  that  they  thon^t 
they  voted,  or  believed  they  voted,  for  cer- 
tain candidates  for  whom  no  votes  were  re- 
turned. Ernest  White  stated  that  he  had 
voted  for  Stapel  and  the  rest  of  the  Re- 
publican ticket  There  was  no  evidence  that 
the  votes  cast  for  Stapel  were  counted  in 
favor  of  and  as  having  been  cast  for  William 
S.  Cowherd  for  candidate  for  nomination  for 
Governor. 

1.  This  indictment  in  Its  charging  p&Tt  as 
to  the  false  return  of  the  result  of  the  elec- 
tion Is  in  the  exact  form  of  the  indictment 
condemned  in  the  case  of  State  v.  McGrath, 
128  S.  W.  96a  It  was  there  ruled  that  the 
Indictment  In  that  case  was  fatally  defective 
because  it  failed  to  charge  that  the  return  In 
said  precinct  by  the  defendant  and  his  co- 
Judges  and  clerks  had  been  feloniously  made, 
certified  and  returned,  or  delivered  to  the 
board  of  election  commissioners,  with  the 
-intent  to  change  the  result  of  said  election. 
The  offense  yrith  which  the  defendant  was 
attempted  to  be  charged  to  a  felony  under 
our  law,  and  It  Is  the  settled  law  of  this 
state  that  In  all  Indictments  tot  felonies  the 
criminal  act  must  be  alleged  to  have  been 
feloniously  done.  State  v.  Keating.  202  Uo. 
SOi,  100  S.  W.  648;  U.  &  T.  McOabe  (C.  0.) 
fiS  Fed.  657.  Inasmndi  as  tiie  Indictment 
-wHI  not  snpport  the  Judgment  it  la  deemed 
tmneceasary  to  discnss  the  variOQa  proposi- 
tions advanced  by  counsel  as  to  the  suffi- 
ciency of  the  evidence  and  instructions. 

It  IB  conceded  tbe  Attorney  General 
that  there  was  an  error  In  the  second  para- 
graph of  tbe  instructions  for  the  state  In 
that  it  contained  tbe  name  of  Ernest  White 
as  one  of  the  voters,  the  improper  coantlng 
of  whose  ballot  might  be  made  tbe  basts  of 
a  Terdlct  of  guilty,  as  White's  ballot  could 
not  have  been  counted  for  Stapel  as  a  candi- 
date for  the  Democratic  nomlnatitm  for  Gov- 
ernor, as  he  voted  the  whole  Republican 
ticket  otherwise.  Section  IS,  Laws  1907,  pp. 
266^  267.  The  reference  of  tbe  prosecuting 
attorney  to  the  fact  that  the  defendant  did 
not  take  tbe  stand  to  testify  in  this  case 
was.  of  course,  entirely  Impropw  and  has 
been  sufficiently  condemned  in  former  opin- 
ions of  this  court 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  ronanded  for  the  er- 
ror noted, 

BURGESS  and  KKNNISH,  J7.,  concur. 


STATB  V.  KILD. 
(Supreme  Court  of  Mtasoori,  Dividon  No.  2. 

Nov.  29, 1910.) 

1.  Cbdiinal  Law  (|  1063*)  — Afpul  —  B>- 
VMw— MonoN  FOB  New  Tbial. 

Bev.  St  1900,  S  5286,  provides  that  a  mo- 
tion for  new  trial  iball  be  filed  before  judgment. 
Held,  that  a  motion  for  new  trial  filed  two  days 
after  jadement  is  proQonnced  without  objectioQ 
or  exception  was  too  late  to  preserve  matten  of 
exception  ocetuxlng  at  the  trial,  and  nothing  bat 
tbe  record  pnqper  u  presmtad  for  review  on  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Orindnal 
Law,  Dec.  Dig.  f  1063.*] 

2.  CanaNAi.  Law.  ({  989*)— TaxAi^-JnoGiacMT 
—NEOBSsirr  FOB  Allocution. 

Bev.  St  1909,  |  5263,  provides  that,  when 
accused  appears  for  judgment,  he  must  be  in- 
formed by  the  court  of  the  verdict,  and  aslced 
whether  he  baa  any  legal  cauB»  to  show  why 
jodgment  should  not  be  pronounced  arainat  him.' 
Section  5204  provides  that,  if  accused  has  been 
heard  on  a  motion  for  new  trial  or  in  arrest,  the 
requirements  of  the  preceding  section  shall  be 
deemed  directory.  Held,  that  the  requirement 
of  allocution  Is  mandatory  in  felony  cases  where 
accused  has  not  been  heard  motion  for  new 
trial  or  In  arrest  of  judgment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  2S1%  25^;  Dec.  Dig.  t 
989.*] 

3.  CaniiNAL  Law  (8  1186*)— Tbial—Pailuee 
TO  Gbaht  Accused  Allocution— Bevebsal 
ON  Appeal. 

The  failure  to  Inform  accused  of  the  verdict 
and  give  him  the  ri^t  to  show  cause  why  judg- 
ment should  not  be  pronounced  against  him  be- 
fore pronouncing  sncb  judgment  being  an  error 
occurring  after  verdict  and  not  affecting  the  reg- 
ularity of  the  proceedings  before  judgment  Is  not 
ground  for  reversal,  but  tbe  case  will  be  re- 
manded with  directions  to  grant  sudi  rli^t  and 
ptODOmice  judgment  a  second  time. 

[Ed.  Note.— For  other  caaeS^  ses  Oilmlnal 
Law.  Dec.  Dig.  1 11S6.*] 

Appeal  from  circuit  Court,  Shannon  Coun- 
ty;  W.  N.  Evans,  Judge. 

WlUle  (Gld)  Kile  was  convlctea  of  seduc- 
tion under  promise  of  marriage,  and  he  ap< 
peals.    Remanded,  with  directions. 

James  Orchard,  for  appellant  E.  W.  Ma- 
jor, Atty.  Gen.,  and  Jno.  M.  Dawson,  Asst. 
At^.  Gen.,  for  the  State. 

EEINNISH,  J.  At  the  September  term, 
1909,  of  the  circuit!  court  of  Shannon  county, 
the  defendant  Willie  (Gld)  Kile,  was  con- 
victed of  the  crime  of  seduction  under  prom- 
ise of  marriage,  and  his  punishment  assessed 
at  imprisonment  in  the  [>enitaitiary  for  the 
term  of  two  years.  From  the  judgment  be 
appealed  to  this  court 

It  appears  In  the  record  that  on  the  20th 
day  of  September,  1909,  the  defendant  was 
put  upon  his  trial,  and  the  jury  returned  a 
verdict  finding  him  guilty.  On  the  same 
day,  to  wit  the  20th  day  of  September, 
1909,  the  court  without  any  objection  or  ex- 
ception being  interposed,  pronounced  judg- 
ment against  the  defendant.  Thereafter,  on 
the  22d  day  of  September,  1909,  tbe  def^id* 
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ant  filed  a  motion  for  a  new  trial,  which  mo- 
tion was  on  the  same  day  ovemiled  by  the 
court,  and  thereupon  the  defendant  appealed 
from  the  judgment  to  this  court  It  thus 
appean  that  the  motion  for  a  new  trial  was 
filed  two  days  after  Judgment  was  pronounc- 
ed, and  therefore,  nnder  the  statute  as  con- 
strued by  this  court,  was  filed  ont  of  time 
and  too  late  to  preserve  for  review  the  rul- 
ings of  the  court  to  which  exceptions  were 
saved  at  the  trial. 

It  Is  provided  by  section  ^85,  Rev.  St. 
1909,  that  the  motion  for  new  trial  shall  be 
filed  before  judgment  Construing  that  stat- 
ute In  the  case  of  State  t.  Fraaer,  220  Mo. 
34.  119  S.  W.  389,  this  court  said:  *Trhere  Is 
no  necessity  for  discussing  this  proposition 
as  to  tt\fi  effect  of  the  motion  for  new  trial 
being  filed  after  sentence  and  Judgment  In 
the  case  of  State  v.  Prltcbett  219  Mo.  696, 
119  S.  W.  386,  that  question  Is  fully  consid- 
ered. Therefore  what  Is  said  in  that  case  is 
applicable  to  the  case  at  bar.  It  was  ruled  Id 
the  Prltcbett  Case  that  the  failure  to  file 
the  motion  for  new  trial  before  sentence  and 
Jadgment  with  the  additional  failure  to  ob- 
ject and  except  to  the  court  rendering  judg- 
ment at  that  time  before  passing  upon  the 
motion  for  new  trial,  simply  leaves  the  case 
in  the  appellate  court  upon  the  record  prop- 
«r.  Hereford  it  follows  that  as  applicable 
to  this  case  there  la  nothing  to  be  considered 
except  the  record  proper."  The  foregoing 
decision  la  controlling  authority  In  this  case ; 
and,  as  the  motion  for  a  new  trial  was  filed 
too  late  to  preserve  matters  of  exception 
occurring  at  the  trial.  It  becomes  our  duty 
>mder  the  law  to  examine  the  record  proper 
and  render  judgment  thereon. 

The  Information  contains  a  sufficient 
charge  of  the  offense  of  which  the  defendant 
was  convicted.  The  record  shows  that  the 
defendant  was  properly  arraigned,  and  the 
verdict  of  the  jury  is  responsive  to  the  Issues 
and  In  due  form.  The  judgment,  as  it  ap- 
pears in  the  record,  is  as  follows:  "Where- 
upon it  IB  found  by  the  court  that  the  de- 
fendant, Willie  (Old)  Kile,  Is  guilty  as  charg- 
ed in  the  information  of  the  prosecuting  at- 
torney and  his  ponlshment  be  fixed  at  impris- 
onment In  the  penitentiary  of  the  state  of 
Missouri  for  a  period  of  two  years  from  the 
date  of  this  sentence,  and  the  sheriff  of 
Shannon  county,  Missouri,  shall  without  de- 
lay, convey  and  deliver  the  said  defendant, 
Willie  (Gld)  Kile,  to  the  warden  of  the  peni- 
tentiary ci  the  state  of  Missouri  at  the  dty 
of  Jefferson  and  said  warden  Is  hereby  di- 
rected to  safely  keep  said  defendant  WUlle 
(Qi<Q  Kile  for  a  period  of  two  years  from  the 
date  oi  this  sentence  unless  sooner  released 
accordhig  to  law."  Sections  5263,  B264,  Rev. 
8t  1909,  are  as  follows:  Section  5263: 
"When  the  defendant  appears  for  Judgment, 
be  must  be  Informed  by  the  court  of  the  ver- 
dict of  the  Jury,  and  asked  whether  he  has 
any  legal  cause  to  show  why  judgment 
thould  not  be  pronounced  against  tatm;  and 


If  no  such  sufficient  cause  be  shown  against 
It,  the  court  must  render  the  proper  judg- 
ment" Section  5264:  "If  the  def^idant  has 
been  heard  on  a  motion  for  a  new  trial,  or 
In  arrest  of  judgment  and  in  all  cases  of 
misdemeanor,  the  requirements  of  the  next 
preceding  section  shall  be  deemed  directory, 
and  the  omission  to  comply*  with  it  shall  not 
Invalidate  the  judgment  or  sentence  of  the 
court"  The  crime  of  which  the  defmdant 
was  found  guilty  by  the  verdict  of  the  Jury 
was  a  felony,  and,  as  he  had  not  been  beard 
on  a  motion  for  a  new  trial  or  In  arrest  of 
Judgment  It  was  the  duty  of  the  court  before 
pronouncing  Judgment  and  passing  sentence, 
to  Inform  the  defendant  of  the  verdict  of  the 
jury,  and  to  ask  him  whether  he  bad  any 
legal  cause  to  show  why  judgment  should  not 
he  pronounced  against  him.    State  v.  Nagel, 

186  Mo.  46,  87  S.  W.  821 ;  State  v.  McClaln, 

187  Mo.  307,  38  8.  W.  906;  12  Cyc.  777;  19 
Ency.  Plead.  &  Prac.  450  et  seq.  The  right 
to  be  heard  after  conviction  and  before  Judg- 
ment has  come  down  to  us  from  the  common 
law  of  Bn^and.  It  has  become  a  part  of 
the  statutory  laws  of  this  state,  and  is  gen- 
erally recognized  as  the  law  In  alt  casee  of 
felony  In  the  criminal  Jurisprudence  of  the 
states  of  this  nation.  It  had  Its  origin  and 
has  become  imbedded  In  our  laws  because  of 
the  necessity  of  saf^ardlng  against  error 
and  injustice  by  securing  to  the  accused,  even 
after  he  has  been  found  guilty,  the  right  to 
speak  and  show  cause,  if  any  he  has,  why 
Judgment  should  not  be  pronounced,  before 
the  final  act  of  the  law  shall  take  from  him 
the  right  of  life  or  liberty.  It  Is  provided  by 
section  6264,  supra,  that  If  the  defendant 
has  been  heard  before  judgment  by  a  motion 
for  a  new  trial  or  In  arrest  of  judgment  and 
In  all  cases  of  misdemeanor,  this  statute 
giving  to  the  defendant  the  right  to  show 
cause  why  judgment  should  not  be  pronounc- 
ed against  him  shall  be  deemed  directory, 
and  In  such  case  the  failure  to  accord  such 
right  would  not  be  reversible  error.  State 
V.  Nagel.  186  Mo.  45,  87  S.  W.  821.  But  the 
fact  that  this  statute  shall  be  deemed  di- 
rectory only  when  the  defendant  has  been 
heard  on  motion  and  In  all  cases  of  misde- 
meanor adds  emphasis  to  Its  mandatory 
character  as  to  all  felonies  where  the  de- 
fendant has  not  been  so  heard.  In  the  case 
of  State  V.  Nagel,  136  Mo.  45,  87  S.  W.  821,  a 
case  In  which  the  record  failed  to  show  that 
the  defendant  had  been  asked  before  Judg- 
ment whether  he  had  anything  to  say  why 
sentence  should  not  be  passed  upon  him,  this 
court  after  a  general  review  of  the  law  on 
the  subject  said:  "Our  statute,  however,  has 
made  this  matter  of  the  allocution  very  plain. 
It  Is  declared  by  section  4239,  Rev.  St  1889, 
that  the  formality  aforesaid  must  occur  In 
court  before  the  court  proceeds  to  sentence 
the  prisoner.  But  the  next  succeeding  sec- 
tion provides  that  if  the  defendant  has  been 
heard  on  a  motion  for  new  trial  or  In  arrest 
U  the  case  Is  one  d  felony  and  In  all  mls- 
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demeanora,  tbat  the  precedli^  BecUon  shall 
be  deem^  directory.  In  the  present  Instance 
as  the  motlona  for  new  trial  and  In  arrest 
had  been  passed  upon,  before  defendant  was 
sentenced,  the  failure  to  ask  him,  etc.,  Is  no 
ground  to  remand  the  cause  In  order  to  have 
the  prisoner  sentenced." 

The  failure  of  the  record  to  show  a  prop- 
er allocution  is  an  error  occurring  after  the 
verdict,  and  does  not  affect  the  regularity 
of  the  proceedings  before  Judgment,  and 
therefore  does  not  entitle  the  defendant  to 
a  reversal  of  the  Judgmrat  and  a  new  trial. 
State  T.  Mcaaln,  137  Mo.  307,  88  S.  W.  906 ; 
State  T.  Snyder,  98  Mo.  555,  12  S.  W.  369 ; 
State  T.  Nagel,  136  Mo.  4S.  87  S.  W.  821. 

For  the  reason  that  the  defendant  was  not 
Informed  of  the  verdict  of  the  Jury  and  asked 
to  show  cause  why  judgment  should  not  be 
pronounced  against  him,  this  cause  la  re- 
manded, with  directions  to  the  trial  court 
that  the  defendant  be  brought  Into  court, 
and  that  Judgment  be  pronounced  In  accord- 
ance with  this  ojilnlon. 

OANTT,  P.  J.,  and  BUBGESS,  concur. 


STATE  T.  MONTGOMBRT. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
Not.  29,  1910.) 

1.  HouiciDB  (H  72,  106»)— Marslaughtes— 
Houicini  IN  Resistino  Unlawful  Act. 

Wbcre  a  peace  officer  without  malice  inten- 
tionally shot  and  killed  decedent,  who  resisted 
arrest,  or  attempted  a  rescue,  and.  In  so  doing, 
be  used  no  more  force  than  was  reasonably  nec- 
essaty,  the  homicide  was  justifiable,  but  where 
the  officer  ased  more  force  than  was  reasoDably 
necessary  he  was  guilty  of  manslaughter  in  the 
fourth  degree. 

[Ed.  Note.—For  other  cases,  see  Homicide, 
Cent.  Dig.  H  95,  136 ;  Dec.  Dig.  U  72,  105.*] 

2.  Cbiuinal  Law  (f  822*)— Tbiait-Ihstbdo- 

TI0S8— CoNSTBUCnON  AS  A  WhOLB. 

The  instnictioos  must  be  read  together  as  a 
whole,  and,  when  consistent,  their  meaning  must 
be  collected  from  the  whole,  and  if,  when  so  con- 
Btnied,  their  meaning  is  obvious,  and  the  legal 
principles  announced  correct  and  applicable  to 
the  case,  they  are  sufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1990-1995;  Dee.  Dig.  | 
822.*] 

S.  CsnuNAL  £iaw  (|  822*)— iNSTBUcnona— 

CONSTBVCTIOIT  AS  A  WHOLE. 

Where  the  state  urged  that  accused,  a 
peace  officer,  hilled  decedent  in  a  violent  passion 
on  reasonable  provocation,  hut  not  in  self- 
defense,  and  that  he,  in  resisting  the  attempt  of 
decedent  to  rescue  a  prisoner  under  arrest,  used 
more  force  than  was  necessary,  the  instruction 
that  it  accused  billed  decedent  in  the  heat  of 
passion  on  reasonable  prorocatlon  or  because 
of  bifl  apprehension  of  great  personal  injury 
from  decedent,  the  jury  could  not  convict  of 
murder,  and  the  instruction  that  if  decedent  re- 
sisted accused  as  officer  in  bis  efforts  to  convey  a 
person  to  a  justice  of  the  peace,  accused  could 
use  all  the  force  which  to  him  seemed  reasonably 
necessary  under  the  circumstances  to  overcome 
the  resistance,  and  If  in  aoch  circnmstanoes  he 
killed  decedent,  he  was  Justified,  and  the  instruc- 


tion tbat  if  decedent  attranpted  to  rescue  the 
prisoner  and  assaulted  accused  to  effectuate  the 
purpose,  and  if  to  prevent  the  accomplishment 
of  the  potpose  accused  resisted  decedent  and  un- 
necessarily toiA  the  life  of  decedent,  he  waa 
goilty  of  manslanghtor  In  tiie  fonrth  degree, 
when  considered  together,  submitted  the  Iwues 
sufficiently  favorable  to  accused. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  822.*] 

4.  HouoiDB  (f  116*)— Sxur-Itarairsi— Dah- 

OBB. 

Where  the  uncontradicted  evidence  slwwed 
that  decedent  was  unarmed  when  he  interfered 
with  accused  In  charge  of  a  prisoner  or  asaaalt- 
ed  accused,  and  there  were  other  police  officers 
standing  within  a  few  feet,  and  the  interfer- 
ence or  assault  was  of  sncii  a  character  as  to 
show  an  entire  absence  of  danger  or  apparent 
danger  to  accused,  accused  coold  not  Justify  the 
killing  on  the  ground  of  self-defense.  • 

[Ed.  Note.— For  other  cases,  see  Homicide 
Cent.  Dig.  {fi  158-163;  Dea  Dig.  |  U6.*] 

5.  HOUIOIDK  (S  242*)— MAiraLAUOHTIB  ZN  THB 

FouBTH  Dbqbbb— E>nDiR<n— SumoixircT. 
On  the  trial  of  a  peace  officer  for  killing 
one  attempting  to  rescue  a  prisoner,  evidence 
held  to  justify  a  finding  that  the  officer  used 
more  force  than  was  xeasonaUy  necessary,  jus- 
tifying a  conviction  of  manslaughter  u  the 
fourth  degree. 

[Ed.  Note.—For  other  cases,  see  Homicide. 
Cent.  Dig.  I  505;  Dec.  Dig.  S  242.*] 

6.  Homicide  (|  ICS*)— Manslacohteb— Fxacb 

OlTICBBS. 

A  peace  officer  in  the  discham  (tf  bu  duty 
is  protected  while  acting  as  an  officer  and  with- 
in the  law,  but  he  cannot  take  the  life  of  a  dt- 
izen  unless  necessity  therefor  exists. 

[Ed.  Note.—For  other  cases,  see  Homicide, 
Dec.  Dig,  i  105.*] 

7.  HomCIDE  (S  274*)— MAIfSLAUGHlBB— PEACB 

Offices  B—QuBsnon  bob  Jubt. 

The  force  necessaiy  to  be  used  by  a  peace 
officer  in  making  an  arrest  or  preventing  a  res- 
cue must  be  determined  from  the  eurrounding- 
circumstances  as  they  appear  to  the  officer  at 
the  time  he  Is  required  to  act,  and  he  is  not  the 
final  arbiter  in  the  case,  and  he  cannot  kill  un- 
less there  is  necessity  for  It,  and  whether  there 
is  necessity  is  for  the  jury  on  a  trial  for  the 
killing  to  be  determined  from  all  the  evidence. 

{Ed.  Note.— For  other  eases,  see  Homldds. 
Dec  Dig.  I  274.*]  ^ 

Appeal  from  Circuit  Court,  LawrencA 
County;  F.  0.  Johnston.  Judg& 

Hiram  MtAtgomery  was  convicted  of  man- 
slaughter In  the  fourth  degree  and  he  ap- 
peals. Affirmed. 

W.  B.  Skinner  and  Val  Mason,  for  aK>^- 
lant.  E.  W.  Major,  Atty.  Gen.,  and  Ghaa. 
G.  Revelle,  Asst.  Atty.  Gen.,  for  the  State. 

KENNISH,  J.  X>n  the  9th  day  of  Septem- 
ber, 190S,  the  prosecuting  attorney  filed  ta 
the  criminal  court  of  Greene  county  an  In- 
formation charging  the  defendant,  Hlram 
Montgomery,  with  the  crime  of  murder  In 
the  first  degree.  The  Informaticm  was  In 
due  form,  and  charged  that  def aidant  shot 
with  a  pistol  and  killed  George  Mitch^  at 
said  county  <m  the  23d  day  of  August,  190Sw 
On  the  application  of  the  defendant  the  val- 
ue of  the  cauB6  was  dianged  to  Lawrenoe 
connty,  where,  at  the  Mardi  term,  1909,  n^ 
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CO  a  plm,  ot  not  gaUty,  th«  defendant  wu 
tried  and  cravleted  of  mandantfiter  In  tbe 
foorth  degree,  bi»  panlihmoit  being  awewoJ 
at  Inqtrixnunent  In  the  penitentiary  for  a 
term  of  two  years.  After  nnayaUlng  mo* 
ttone  for  a  new  trial  and  la  arreet;  Judg- 
ment -was  pnuunmoed  In  acewdanoe  with  the 
Terdlct  and  the  defudant  ua/eaXeA  to  this 
court. 

On  the  part  of  tbe  state  the  testlnumy 
tended  to  prove  that  on  August  23,  1908,  on 
Sunday  morning  about  9  o'docfc.  John  Uon^ 
gonuffy,  a  d^ty  cnutabl^  and  John  Dok- 
ton,  his  prisoner*  were  standing  on  the  eaat 
Bide  of  Campbdl  street  near  the  public 
sqoare  In  the  cdty  of  Bprlngfldd,  Mo.  Den- 
ton had  be»i  arrerted  without  a  warrant  for 
a  breach  of  the  peaoe^  and  the  d^ty  consta- 
ble was  taking  htm  as  a  prlscmer  to  tlu  of- 
fice ot  a  Justice  of  the  peac&  On  the  west 
Bide  of  Campbell  atnet,  Just  opposite  where 
the  deputy  ccnstable  and  his  prisoner  were 
standing,  several  penons  were  congregated, 
amcng  th^  Mr.  Alton,  a  court  stenographer, 
ttiree  city  policemen,  and  two  dty  councU- 
m&L.  One  of  tbe  persons  thus  assembled 
called  to  Dnton  to  come  over  to  where  they 
were  standing.  Denton  and  Montgnuery 
went  across  the  street,  and  the  dtfendant, 
who  as  deputy  constable  had  shortly  btfore 
arrested  tbe  prisoner  and  turned  him  orer  to 
Jobn  M<mtgQmery,  followed  but  a  few  mln* 
ntes  thereafter.  Altai  asked  the  officers  In 
charge  of  Denton  If  they  had  a  warrant  for 
Denton's  arr^  and  was  Informed  they  had 
not  Alloi  tbw  told  tbem  th^  had  better 
get  a  warrant  and  be  <m  tbe  safe  alda  Tbe 
defendant  seemed  much  angered  at  Allen's 
Interference,  and  drawing  and  cocking  his  re- 
Tolver  told  Allen  he  would  take  him  too. 
As  soon  as  the  rerolver  was  drawn  on  Al- 
len, Mitdtiell  came  up  and  seized  tbe  revolver 
with  bis  left  band  and  was  trying  to  hold 
defoidant  with  tda  right  hand.  Defendant 
turned  the  revolver  toward  Mitchell's  breast 
and  fired  two  shots,  the  first  of  which  enter- 
ed tbe  body  and  lnfil(Aed  a  mortal  wound 
upon  Mttchdl,  from  which  he  died  about  two 
days  later.  Tbe  second  shot  did  not  strike 
MlttdieU.  Tbe  policemen  and  bystanders  dis- 
armed the  defendant  of  his  revolver,  and  he 
flien  drew  a  billy,  which,  after  a  struggle, 
was  also  taken  from  him. 

The  defendant  was  a  witness  In  bis  own 
behalf,  and  his  testimony  tended  to  show 
that  he  was  keeping  a  hotel  In  Sprln^eld, 
Mo.,  and  that  <m  tbe  morning  of  tbe  difficul- 
ty, as  deputy  constable,  be  arrested  Denton's 
wlfd  in  his  (defendant's)  hotel  for  a  breach 
of  the  peace  cnnmUted  In  bis  presence. 
When  taking  ber  to  the  office  of  the  Justice 
of  the  peace,  and  before  he  had  left  tbe 
hotel,  he  was  met  by  her  husband;  the  latter 
obJe<i»d  to  and  Teslated  the  taking  of  his 
wife  as  a  prtsonv,  and  he  also  was  placed 
under  arreet  tbe  defendant.  On  the  way 
to  the  t^ce  of  the  magistrate  the  wife  be- 
came 111,  and  the  defendant  totdc  ber  to  ber 


room,  and  directed  J(An  Montgomery,  who 
bad  come  up<m  the  scene,  to  take  Doittm  on 
to  the  office  of  the  Justice  of  tbe  peace.  As 
som  as  tbe  defoidant  had  takoi  I>enton'B 
wife  to  a  room  be  followed,  and  found  Jcdin 
Montgomery  with  tbe  prlsonw  on  the  west 
side  of  CampbSU  street,  where  Allen  and 
others  were  advising  him  to  procure  a  wai^ 
rant  for  Dentra's  arrest  When  the  defend- 
ant came  up  be  a^tika  to  Denton  and  told 
him  to  go  with  him;  that  Denton  reused, 
and  thereupon  Mltcbdl  Interfered  and  told 
tbe  defendant  he  could  not  take  Denton  with- 
out a  warrant;  that  the  defendant  then  told 
MltdieU  he  would  take  him  too,  and  as  de- 
fendant went  to  lay  bis  hand  upcm  Mltehell 
the  latter  assaulted  the  defoidant,  throwing 
one  arm  around  tbe  defendant's  neck  and 
seizing  tbe  revolver  with  the  other  hand,  and 
that  d^ndant  tbm  shot  to  protect  himself. 
The  defendant's  testlnumy  was  corroborated 
by  othOT  wltoesses.  Evidence  was  also  offer- 
ed tending  to  prove  that  Mitchell  bad  threat- 
ened defendant  some  time  before  tbe  homi- 
cide, and  that  the  threate  had  been  communi- 
cated to  the  defendant;  also,  that  Just  be- 
fore the  shooting  Mitchell  had  said  to  one 
of  the  bystanders  that  if  be  would  atey  with 
him,  be  (Mitchell)  would  see  tliat  the  officers 
did  not  take  the  prisoner  without  a  warrant, 
and  that  tbe  bystander  answered  that  he 
would  stay  with  Mitchell. 

The  case  was  submitted  to  the  Jury  up- 
on Instructions  authorizing  a  conviction  of 
murder  in  the  second  degree  or  of  man- 
slaughter in.  the  fourth  degree,  and  author- 
Izlng  an  acquittal  upon  the  ground  of  self- 
defense,  or  upon  the  theory  tliat  the  defend- 
ant killed  the  deceased  while  acting  in  the 
necessary  discharge  of  his  official  duties.  The 
court  also  gave  such  general  instructions  up- 
on reasonable  doubt,  good  character,  credibil- 
ity of  witnesses,  etc.,  as  were  applicable  to 
the  evidence. 

Appellant  complains  that  the  court  erred 
in  giving  of  Its  own  motion  and  at  the  re- 
quest of  the  state  Instruction  No.  4.  This  In- 
struction Ifl  as  follows:  "If  the  Jury  bellevfr 
from  the  evidence  that  Oeorge  Mitchell  re- 
sisted the  defendant  while  the  defendant  had 
one  Denton  in  custody,  and  attempted  to  res- 
cue one  Denton  from  tbe  defendant  and  at- 
tempted to  prevent  defendant  from  taking  said 
Denton  before  a  magistrate,  and  if  you  belleve^ 
from  the  evidence  that  said  Mitchell,  to  ef- 
fectuate said  purpose,  assaulted  defendant 
and  If  you  believe  from  the  evidence  that  to 
prevent  the  accomplishment  of  such  purposes 
on  tbe  part  of  Kfltchell  tbe  defendant  resist- 
ed said  Mitchell,  and  If  you  believe  from  the 
evidence  that  In  making  such  resistance  and 
In  bis  efforts  to  retabi  his  prisoner,  the  de- 
faidant  unnecessarily  took  tbe  life  of  de- 
ceased, then  the  Jury  will  find  tbe  defend- 
ant guilty  of  manslaughter  In  the  fourth  de- 
gree, and  assess  his  punishment  as  directed 
In  these  instructions." 
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In  order  to  proiurly  understand  aiq;>eIlaDt'B 
contention  as  to  the  point  ander  (MMisidara- 
tlon  It  Is  necessary  to  set  out  the  following 
Instructions,  Nos.  8  and  9,  given  on  bdiaU 
of  the  defCTdant: 

"No.  8.  The  court  Instnicts  the  Jury  that 
if  the  defendant  had  been  duly  appointed  as 
a  deputy  constable,  then  the  defradant  was 
a  peace  officer,  and  as  such  it  was  his  right, 
not  only  to  command  the  peace,  but  to  en- 
force such  command  by  arrestliig.  withoat 
warrant,  any  one  committing  a  breach  of  the 
peace  in  his  presence,  and  by  taking  such  of- 
fender before  the  proper  officer  to  be  dealt 
with  according  to  law.  If,  therefore,  you 
find  from  the  evidence  that  the  defendant, 
Hiram  Montgomery,  had  been  appointed  a 
deputy  constable  of  Campbell  township,  in 
Greene  county,  Missouri,  and  that  one  John 
Dmton  had  committed  a  breach  of  the  peace 
In  defendant's  presence,  and  that  defradant 
bad  arrested  said  Denton  on  said  charge, 
and  either  alcme  or  with  the  aid  and  assist- 
ance of  another  deputy  constable,  to  wit, 
John  Montgomery,  If  yon  find  he  was  a  d^u- 
ty  constable,  was  conveying  said  Denton  to 
the  office  <tf  C.  A.  Bnbbard,  a  Justice  of  the 
peace  of  said  Ganq  lwU  township,  to  be  dealt 
wltti  according  to  law,  and,  while  ao  en- 
gaged, the  deceased,  Geoi^  MltCheU,  either 
alone  or  acting  wiUi  others  obstmcted.  In- 
terfered with,  or  resisted  in  any  manner,  by 
his  words,  m  acts,  the  defendant  as  audi  offi- 
cer in  his  ^fOrts  to  convey  said  prisoner  to 
the  office  of  said  Justice  of  the  peace,  thai 
the  defaidont  had  the  right,  under  the  law, 
to  use  an  the  force  which  to  him  seemed  rea- 
sonably necessary  under  the  drcomatances 
to  overcome  all  resistance  to  the  exercise  of 
his  authority  in  the  premises,  even  to  the 
extent  of  taking  the  life  of  said  Mltch^.  and 
If  In  snch  circumstances  he  shot  and  killed 
Mitchell,  he  is  Justified  under  the  law,  and 
you  should  find  him  not  guilty. 

"No.  9.  In  determining  whether  or  not  de- 
fendant used  more  force  than  was  reason- 
ably necessary  In  shooting  Mitchell,  the  de- 
ceased, you  are  Instructed  that  the  law  does 
not  require  an  officer,  In  making  an  arrest  or 
in  conducting  tbe  prisoner  before  the  proper 
officer  to  be  dealt  with  according  to  law, 
when  resistance  Is  offered  to  the  exercise  of 
his  authority,  to  determine  with  absolute  pre- 
cision what  force  Is  necessary  to  overcome 
such  resistance,  It  Is  only  required  that  he 
should  not  use  any  more  force  than  may 
seem  to  him  to  be  reasonably  necessary  for 
the  purpose." 

It  should  also  be  prefaced  that  In  the  first 
part  of  instruction  No.  3  tbe  Jury  were  In- 
structed In  substance  that  If  the  defendant 
killed  the  deceased  in  a  heat  of  passion  up- 
on reasonable  provocation,  or  because  of  de- 
fendant's apprehension  of  great  personal  In- 
Jury  from  Mitchell,  then  tbe  law  presumed 
that  the  defendant  took  the  life  of  Mitchell 
by  reason  of  such  passion  and  without  mal- 


ice, and  the  Jury  could  not  convict  of  mnr* 
der.  And  in  the  second  part  of  Instruction 
No.  8  the  court  told  the  Jury  that  if  the  de- 
fendant killed  Mitchell  in  a  violent  passion 
as  stated  In  the  first  part  of  the  instruction, 
and  that  the  Infliction  of  the  Injnrlcs  upon 
Mitchell  by  the  defendant  "were  not  neces- 
sary to  the  self-def^ise  of  the  defendant,  or 
to  discharge  his  duties  as  an  officer  In  the 
premises,  as  explained  In  these  Instructions, 
you  will  find  the  defendant  guilt?  of  man- 
slaughter In  the  fourth  d^rree,"  etc. 

From  the  foregoing  instructions  and  what 
has  been  stated  It  is  apparoit  that  the  state 
relied  upon  two  separate  and  distinct  theories 
of  the  evidence  as  warranting  a  verdict  of 
numslaughter  in  the  fourth  degree,  namely, 
that  the  fatal  injuries  were  inflicted  by  the 
defendant  (1)  in  a  violent  passion  upon  rea- 
sonable provocation,  but  not  in  necessary  s^- 
defense,  and  (2)  though  not  Inflicted  in  such 
passion  but  as  an  officer  resisting  an  attempt 
of  Mitchell  to  rescue  a  prisoner  from  the  de- 
fendant, and  that  in  resisting  such  attempt 
the  defendant  "unnecessarily  took  the  life  of 
the  deceased"  by  the  use  of  more  force  than 
seemed  reasonably  necessary. 

In  giving  Instruction  No.  4  It  Is  evident 
that  the  court  sought  to  preset  to  tbe  Jury 
that  phase  of  the  case  authorizing  a  convic- 
tion of  manslaughter  In  the  fourth  d^ree  If 
the  Jury  should  find  that  while  in  the  ^s- 
charge  of  his  official  duties  as  deputy  con- 
stable, the  defendant  in  resisting  an  assault 
made  upon  him  by  Mitchell,  took  the  life  of 
Mitchell,  and  in  so  doing  used  more  force 
than  seemed  reasonably  necessary.  The  evi- 
dence clearly  warranted  an  instruction  sub- 
mitting tbe  case  to  tbe  Jury  upon  that  theory. 
In  the  case  of  State  v.  Rme,  142  Mo.  418. 
426,  44  8.  W.  329,  831,  a  case  In  many  re- 
spects similar  to  the  case  In  hand.  Burgess, 
J.,  speaking  for  thla  court,  said:  "If  de- 
fendant, without  malice,  Int^tlonally  shot 
and  Icllled  deceased  while  resisting  arrest, 
and  In  so  doing  used  no  more  force  or  vio- 
Iwce  than  was  reasonably  necessary  to  ac- 
complish his  arrest,  the  homicide  was  Justifi- 
able (2  Bishop's  New  Crim.  Law,  fi|  647,  650). 
But  If  he  used  more  force  than  was  reason- 
ably necessary  for  that  purpose,  and  shot  de- 
ceased while  resisting  arrest,  he  was  guilty 
of  manslaughter  in  the  fourth  degree.  Rev. 
St  1889,  8  3477,  supra."  And  In  the  case  of 
State  V.  Coleman,  186  Mo.,  loc.  cit  160,  84  S. 
W.  980  (69  L.  R.  A.  881),  thla  court  said:  -It 
Is  equally  clear  under  the  facts  of  this  case 
that  it  was  the  duty  of  defendant  as  such 
officer  to  arrest  the  deceased,  and  to  use  suf- 
ficient force  to  accomplish  the  arrest  and 
bring  the  deceased  within  his  control,  but  if 
he  used  more  force  than  was  reasonably 
necessary  for  that  purpose  and  killed  Cox,  he 
was  guilty  of  a  criminal  otTense,  its  grade  de- 
pending upon  the  tacts  and  circumstances  In 
evidence.  State  v.  Dierberger,  96  Mo.  606 
[10  S.  W.  168,  9  Am.  St  Rep.  380] ;  State  v. 
Rose,  142  Mo.  418  [44  S.  W.  S28] ;  State  v. 
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JJUM,  168  Ho.  ffl2  [R»  8.  W.  geBJ."  Bee,  al- 
■ao,  K^es'm  Crlm.  Lav  and  Prac  |  G!4. 

The  defoidant  was  gtroi  the  full  benefit  of 
the  law  Qpim  tbe  rl^t  ct  an  officer  to  nee  all 
force  Teaaonably  neeeeaar^  In  the  lawful  ez> 
erdae  of  hie  official  dntlee,  even  to  the  taktng 
of  Mltcbdl'a  Ufe^  by  InstmctlonB  Nob.  8  and 
-9  given  on  behalf  of  the  defendant  Indeed, 
Instruction  Na  8,  In  basing  the  rlsht  of  the 
defendant  to  use  such  force  upon  the  fact 
that  MMchdll  "obstmcted.  Interfered  with,  or 
resisted  in  any  manner,  by  his  words  or  acts, 
tbe  defmdant  as  sncb  officer  In  Ids  efforts  to 
conT^  said  prisoner,**  etc.  wait  far  beyond 
the  pmper  UmltaUons  of  official  authority 
and  protection  as  prescribed  by  the  dedslons 
of  this  conrt  and  the  general  lav  upon  the 
subject. 

Instruction  Na  4,  of  which  complaint  Is 
made,  properly  sets  forth  the  facts  bypothet- 
Ically  in  tbe  converse  form  of  defendant's  in- 
struction No.  8,  and  upon  a  finding  of  which 
facts  tbe  Jury  was  directed  to  return  a  Tev- 
dlct  of  manslaughter  in  tbe  fourth  d^ree. 
After  thus  reciting  tbe  facts,  namely,  the  de- 
fendant's custody  of  Denton  as  a  prisoner; 
tbe  assault  of  Mitchell  upon  defendant  In  an 
attempt  to  rescue  the  prisoner ;  the  reelstance 
of  such  assault  by  the  defendant  in  his  ef- 
forts to  retain  the  prisoner,  etc.,  th^  instead 
of  submitting  a  finding  of  such  facta  to  the 
Jury  as  a  basis  from  which  to  determine 
whether  the  defendant  in  so  restetlng  Mitchell 
used  more  force  than  seemed  reasonably  nec- 
essary, and  If  so  that  he  was  guilty  of  man- 
slaughter In  the  fourth  degree,  the  Jury  was 
iostmcted  that  If  "in  making  such  resistance 
and  in  bis  efTorts  to  retain  his  prisoner,  the 
defendant  unnecessarily  took  the  life  of  the 
deceased,"  they  should  find  him  guilty  of 
manslaughter  In  the  fourth  degree.  Although 
this  instmctlon,  as  appll<»ble  to  the  evidence, 
is  not  skillfully  drawn,  it  cannot  be  said 
that  It  Is  inconsistent  with  instruction  No. 
8  given  on  behalf  of  the  defendant,  and  when 
both  Instructions  are  read  together  they  de- 
clare the  law  upon  the  subject  In  terms  more 
favorable  than  the  defendant  was  entitled  to. 

In  tbe  case  of  State  v.  Mathews,  98  Mo. 
125.  10  S.  W.  144,  11  S.  W.  1135,  this  court 
said:  "Instructions  are  to  be  read  together 
as  a  whole,  and  when  consistent,  their  mean- 
ing is  to  be  collected  from  the  whole  context, 
and  not  from  detached  instructions  or  phrases 
In  them,  and  if,  when  so  treated,  their  meai% 
Ing  is  obvious,  the  legal  principles  announced 
correct,  and  applicable  to  the  case,  they  are 
safe  guides  for  a  Jury."  And  in  the  case  of 
State  T.  McEenzte,  177  Mo.,  at  page  715.  76 
S.  W.,  at  page  1020:  "It  Is  fundamental  that 
Instructions  must  be  construed  together.  It 
Is  apparent  that  the  instructions  here  com- 
plained of  are  but  qualifications  of  the  in- 
structions glvw  at  the  Instance  of  defendant 
rhe  usual  and  ordinary  method,  and,  we 
think,  the  better  one,  of  declaring  tbe  law 
of  self-defense.  Is  to  Incorporate  In  one  In- 
struction the  entire  subject-matter;  but  to 


svaiate  the  dedaraUons  of  law,  u  applica- 
ble to  self-defense,  does  not  constitute  error, 
U,  taken  together,  they  form,  as  a  whole,  a 
correct  and  harmonious  announcement  of 
the  law  on  that  subject** 

Readily  the  two  InstmctlonB  In  tfbcordance 
with  the  rule  tbm  announced,  we  find  In  In- 
stmctlott  Na  4  a  direction  to  the  Jury  that  if 
defoidant  was  In  chai^  of  a  prisoner  and 
MltcheU  assaulted  defendant  In  an  attempt  to 
rescue  the  prisoner,  and  that  In  resisting 
such  assault  d^«idant  unnecessarily  took 
the  life  of  Mitchell,  he  was  guUty  of  man- 
slaughter In  the  fourth  degree.  On  the  other 
band  the  Jury  was  told  In  instruction  No.  8 
that  if  ^e  defendant  in  resisting  such  assault 
upon  him  by  Mitchell  used  no  more  force 
than  seemed  to  him  to  be  reasonably  neces- 
sary, the  killing  was  Justifiable.  It  must 
follow  that  if  the  killing  of  Mitchell  was 
necessary  In  the  exercise  of  defendant's  duty 
as  an  officer,  and  as  defined  by  Instruction 
No.  8,  tbe  defendant  did  not  "unnecessarily 
take  tbe  life  of  the  deceased,"  and  the  Jury 
could  not  have  found  him  guilty  under  In- 
Btructiou  No.  4.  This  Is  the  only  meaning 
whldi  a  Jury  of  ordinary  intelligence  could 
have  givra  to  the  Instructions  when  read 
together.  Besides,  In  instruction  No.  3,  sub- 
mitting the  case  upon  the  theory  of  man- 
slaughter, if  the  killing  was  done  in  the  heat 
of  passion  upon  reasonable  provocation,  the 
guilt  of  the  defendant  was  predicated  upon  a 
finding  that  "tbe  infilctlon  of  such  Injuries 
were  not  ueceesary  to  the  self-defense  of  the 
defendant,  or  to  discharge  his  duties  as  an 
officer  in  the  premises,  as  explained  in  these 
Instructions."  The  defendant  thus  had  the 
full  benefit  of  the  law  declaratory  of  his 
rights  as  an  officer  In  Instructions  Nos.  4  and 
8  when  read  together,  and  In  Instruction  No. 
3  the  attention  of  tbe  Jury  was  expressly  di- 
rected to  sudi  rights  as  set  forth  in  Instruc- 
tion No.  a 

For  the  foregoing  reasons  we  bold  that  the 
appellant  was  not  prejudiced  in  his  substau- 
tlal  rights  in  tbe  giving  of  instraction  No.  4. 

Counsel  for  appellant  at  the  oral  argument 
and  In  their  brief  earnestly  insisted  that  the 
verdict  Is  against  tbe  evidence,  and  that  un- 
der all  the  evidence  the  taking  of  Mitchell's 
life  was  Justifiable  (1)  on  the  ground  of  self- 
defense,  and  (2)  because  tbe  act  was  done  In 
the  discharge  of  defendant's  official  duties 
and  without  the  use  of  more  force  than  seon- 
ed  to  him  reasonably  necessary. 

The  first  of  these  complaints  requires  but 
brief  consideration.  The  uncontradicted  ev- 
idence shows  that  Mitchell  was  unarmed; 
there  were  four  other  police  officers  standing 
within  a  few  feet ;  Mitchell's  Interference  or 
assault  upon  the  defendant,  if  It  may  be  so 
called,  was  of  such  character  as  to  show  an 
mtlre  absence  of  that  peril  or  danger  or 
apparent  danger  to  the  defendant  which,  un- 
der the  law,  would  Justify  the  taking  of 
life  on  the  ground  of  self-defense. 

Neither  Is  there  merit  In  the  second  eon- 
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tentlon  that  the  killing  was  necessary  In  the 
discharge  of  the  defendaDt's  dtity  as  d^ 
uty  coiutabl& 

6iTli«  full  force  to  the  principle  of  law 
that  "the*  officer,  when  maUnff  an  arrest, 
may,  of  course,  defend  himself,  as  may  any 
other  person  who  is  assaolted;  bat  the  law 
does  not  stop  here;  the  office  mnst  at  ne- 
cessity be  the  aggressor ;  his  mission  is  not 
accomplished  when  he  wards  off  the  assanlt; 
he  must  press  forward  and  accomplish  his 
object;  he  Is  not  bound  to  put  off  the  ar- 
rest until  a  more  fsTorable  time"  (State  ▼. 
Dlerberger,  06  Mo.,  loc.  clt  674.  10  8.  W. 
177.  9  Am.  St  Rep.  880);  and.  on  the  other 
hand,  recognizing  the  limitation  which  the 
law  places  upon  the  right  of  the  ofBcer  in  the 
use  of  force  under  such  drcnmstances,  name- 
ly, "but  if  he  used  more  force  than  was  rea- 
Btmably  necessary  for  that  purpose,  and  shot 
deceased  while  resisting  arrest,  he  was 
guilty  of  manslaughter  in  the  fourth  d^ree" 
(SUte  T.  Rose,  142  Mo.,  loc  dt  427.  44  S.  W. 
831)— let  us  briefly  renew  the  fbcts  Of  this 
case  upon  which  the  de^dant  must  rely  to 
bring  bis  case  within  the  protection  of  the 
principle  of  law  inroked. 

The  defendant  was  the  proprietor  of  a  ho- 
tel; he  was  also  a  deputy  amstablew  On 
the  morning  of  the  homidde  there  was  a 
difficulty  at  the  botd  between  the  defend- 
ant's wife  and  the  wife  of  Denton,  which,  in 
the  eyes  of  the  defendant  as  an  ofBcer  and 
proprietor  of  the  hotel,  amounted  to  a  breach 
of  the  peace ;  of  the  two  thus  engaged  In  a 
quarrel  the  defendant  placed  Mrs.  Denton, 
only,  under  arrest;  when  Dentxm  interfered 
in  behalf  of  his  wife  he  was  also  arrested 
and  placed  In  the  custody  of  another  depu- 
ty  constable  to  be  taken  before  a  magistrate 
while  the  defendant  took  Mrs.  Dwton,  who 
in  the  meantime  had  become  ill,  to  her  room. 
The  dtfendant  did  not  permit  the  disinter^ 
tisted  deputy  to  take  the  prisoner  to  Us  des- 
tination, but  soon  followed  and  overtook 
them  where  they  had  stopped  on  the  street 
and  were  talking  to  a  small  assonblage  of 
bystanden.  While  ttieee  bystanders  were  in- 
termeddling and  offering  advice  to  the  offi- 
cer and  prisoner  In  a  matter  which  did  not 
concern  them,  just  as  such  persons  always 
have  done  and  always  will  do  on  such  occa- 
sions, yet  they  were  good  natund  and  gave 
no  Indication  of  hosting  or  violmce.  The 
defendant  was  angry  what  he  came  up,  and 
when  Allen,  the  court  stenographer,  suggest- 
ed that  to  be  *in  the  dear"  it  would  be 
safer  to  procure  a  warrant  for  the  arrest  of 
Denton  before  taking  him  furtiker,  the  de- 
fendant, without  calling  upon  any  of  the  by- 
standers to  assist  Um,  as  he  had  a  right  to 
do,  without  calling  upon  the  other  four 
peace  officers  present  to  assist  him,  as  It  was 
their  duty  to  do — drew  his  revolver,  cocked 
it,  and  presmting  It  at  Allen  tdd  him  he 
would  take  him  too,  although  Allen  had  in 
no  manner  refused  to  submit  to  arrest  or  to 
comply  with  any  commend.  The  weight  of 


the  evidence  shows  that  at  this  Juncture 
when  Mitchell  seised  the  weapon  with  one 
hand  and  with  the  other  the  defendant;  be 
did  so  not  to  injure  or  assault  the  defend- 
ant, but  to  prevent  the  shooting  of  Allen. 
The  defendant;  In  the  strugglek  turned  hi* 
weapon  to  MltcheU's  breast  and  fired  ttie  fa- 
tal shot  He  was  immediately  disarmed  of 
the  revolver,  whereupon  he  drew  bis  dab» 
whldi  was  also  taken  from  him  after  a  strug- 
gle. 

Viewing  the  defendants  conduct  as  con- 
nected with  this  homidde  and  as  disclosed 
by  the  testimony  of  the  eyewitnesses,  the 
condusim  Is  irresistible  that  he  did  not 
move  upon  Mitchell  as  an  officer  in  the  name 
of  the  law,  but  rather  as  a  man  who  besidee 
bdng  an  officer  had  a  private  grievance,  and, 
fired  with  passion,  recklessly  and  needlesdy 
took  a  human  life.  To  say  that  the  taking 
of  Uie  life  of  an  unarmed  man  in  the  pres- 
ence <tf  five  officers  of  the  law  in  Ivoad  day- 
light, and  under  the  drcnmstances  of  thl* 
case,  was  Justifiable  on  the  ground  that  no 
more  force  was  used  than  was  reasonably 
necessary  In  the  discharge  of  the  official 
duty  of  the  slayer,  Is  to  dlsdose  a  miscon- 
ception of  the  law  applicable  in  such  cases, 
and  to  place  mtlrdy  too  low  an  estimate  on 
the  value  of  human  life.  An  officer  In  the 
dlsdiarge  of  his  duty,  representing  in  his 
person  the  majesty  of  the  law.  Is  enUtled  to 
protection,  and  the  law  does  protect  him 
while  acting  as  an  officer  and  within  the 
law,  but  he  must  always  remember  that  the 
life  of  a  human  heUog  is  sacred  In  the  eyes 
of  the  law ;  that  it  Is  the  first  and  greatest 
right  of  a  dtizen,  and  that  he  must  not  be 
deprived  of  It  except  under  drcumstancea  ct 
extreme  necessity.  Sndi  necessity  did  not 
exist  in  this  case. 

In  appdlant^B  brief  much  stress  is  laid 
upon  the  rl^t  of  an  officer  in  making  an  ar- 
rest or  preventing  a  rescue  "to  use  such 
force  as  teemed  to  Mm  {defendant)  to  be 
reasonably  necessary  in  the  premises  to 
maintain  his  authority,"  etc.  The  force  rea- 
sonably necessary  to  be  used  by  the  officer 
in  such  cases  mnst  be  determined  from  the 
surronnding  drcumstanoes  and  omditions  as 
they  appear  to  the  officer  at  the  time  he  Is 
required  to  act  but  It  must  not  be  under- 
stood that  the  defendant  is  the  final  arbite» 
in  such  case,  and  that  If  the  taking  of  life 
seemed  necessary  to  him,  the  question  Is  then 
foredosed  i^atast  farther  inquiry  npon  a 
trial  for  homidde.  In  Wharton  on  Homi- 
dde Ed.)  I  502,  the  law  upon  this  sub- 
Ject  is  stated  as  follows:  "It  has  been  held 
that  the  amount  of  force  and  the  employ- 
ment of  the  nsual  means  of  making  an  ar- 
rest and  detention  within  the  compass  of  the 
means  ordinarily  resorted  to  for  secuiii^ 
one  found  committing  a  criminal  act  mnst 
be  left  to  the  discretion  and  Judgment  of  tiie 
officer,  where  he  Is  oigaged  in  dlsdiarging  a 
public  and  official  duty,  and  la  actuated  by 
no  ill  MIL  Bat  the  prevailing  role  sevns 


Digitized  by  Google 


STATE  T.  GROOS. 


237 


to  be  that  the  law  does  not  clothe  an  officer 
with  anthorfty  to  Judge  arhltrarilr  of  the 
necesslt?  of  killing  a  prisoner,  and  that  he 
cannot  kill  nnlesa  there  Is  necessity  for  It; 
and  that  whether  there  Is  such  a  necessity  Is 
a  question  of  fact  for  the  Jury  In  a  prosecu- 
tion for  the  killing,  to  be  determined  from 
all  the  evidence  of  the  case,  a  doubt  as  to  the 
nonexistence  of  such  necessity  entitling  the 
officer  to  an  acquittal." 

In  the  case  of  State  t.  Lane,  158  Mo.  672, 
59  S.  W.  965,  this  court  approved  an  instruc- 
tion which  declared  the  law  in  harmony 
with  the  prevailing  rule  as  thus  stated  by 
Wharton,  and  the  Lane  Case  Is  cffed  by  that 
author  In  support  of  the  text  above  quoted. 

We  have  examined  the  record  before  us, 
not  only  as  to  the  two  errors  assigned,  but 
as  to  the  entire  proceedings  of  the  trial,  and 
hare  reached  the  conclnsion  that  the  deTend- 
ont  was  accorded  a  ta.iT  trial,  and  that  re- 
versible error  does  not  appear  In  the  record. 
Accordingly,  the  judgmmt  of  the  trial  court 
Iff  affirmed. 

OANTT,  P.      and  BURGESS,  coucnr. 


STTATB  OROOB. 
(Snprenw  Court  of  Missouri,  IMvlsIon  No.  2. 

Nov.  29,  1910.) 

CttnciiTAi.  Law  (fS  1037, 1065*)— AffuXt^Rb- 

VIKW— Objxcpions— Necessitt. 

Where  the  bill  of  exceptions  does  not  show 
that  any  objections  were  made  at  the  time  of  al- 
leged improper  rema^  of  counsel  nor  any  ex- 
ceptions  taken,  sndi  remaps  cannot  be  eonild- 
ei«d  upon  appeal. 

[Ed.  Note.— For  other  case%  see  Criminal 
Law,  Cent.  Dig.  U  1691,  264^2666,  2667;  Dec 
Dig.  H  1037,  lOeSf.*] 

Appeal  from  Clmdt  Court,  Howell  Coun- 
ty; W.  N.  Elvans,  Judge. 

Robert  Groce  was  convicted  of  an  assault 
with  httent  to  kill  or  do  great  bodily  lojnry, 
and  he  appeals.  Affirmed. 

El.  W.  Major,  Atty.  Gen.,  and  Jno.  M.  Daw- 
Bon,  Asst  Atty.  <3ea.,  for  the  Stat& 

GANTT,  J.  This  prosecution  originated  In 
Howell  county,  by  the  filing  of  an  Informa- 
tion In  the  circuit  court  by  the  prosecuting 
attorn^,  In  two  cotmts.  The  first  count 
charged  an  assault  with  Intent  to  murder, 
nnder  section  1847,  Rev.  St  1899  (Anu.  St 
1906,  p.  1277),  and  the  second  count  an  of- 
fense under  section  1S4S;  Rev.  St  1899  (Ann. 
St  1906,  p.  1278). 

Tlie  defendant  was  convicted  under  the 
second  count  and  appeals.  The  information 
charged  that  the  defendant  on  the  23d  day 
of  August,  1909,  at  the  county  of  Howell, 
did  then  and  there  willfully  and  feloniously 
make  an  assault  upon  one  Harvey  Redbum, 
and  then  and  there  did  feloniously  strike 
him,  the  said  Bedbnm,  with  a  whip  handle 


loaded  with  some  hard  substance  In  the  end 
thereof,  a  deadly  and  dai^erous  weapon, 
whereby  said  Redbum  was  maimed,  wound- 
ed, and  ill-treated  and  received  great  bodily 
harm,  likely  to  produce  death. 

The  testimony  established  that  the  prose- 
cuting witness  Redburn  and  one  Rbod» 
were  partners  in  a  restaurant,  on  August  23, 
1900,  in  West  Plains,  Howell  county.  It  ap- 
pears that  some  two  or  three  evenings  before 
the  23d  of  August,  the  defendant  brought  a 
chicken  to  this  restaurant  to  have  it  cooked, 
saying  that  he  had  stolen  It  from  a  woman 
named  Hayden.  The  proprietors  of  the  res- 
taurant refused  to  have  It  cooked  and  the 
defendant  tamed  the  chicken  loose  In  the 
yard  In  the  rear  of  the  restaurant.  The  de- 
fendant retumed  to  the  restaurant  that  eve- 
ning and  said  to  Redbum,  "Ton  stole  that 
chicken,"  and  Redbum  denied  It  whereupon 
defendant  cursed  Redbum  and  called  him  a 
liar.  A  wordy  altercation  ensued;  Redbum 
being  behind  the  counter  and  defendant  In 
front  opposite  Redbum.  Defendant  struck 
Redbum  with  the  loaded  butt  end  of  a  whip 
and  felled  him  to  the  floor,  and  attempted  to 
follow  up  the  assault  when  he  was  prevented 
by  Redbum's  father  and  partner.  Redbum 
had  on  his  hat  at  the  time  and  the  blow 
broke  a  hole  In  it  The  hat  vvlth  the  hole  In 
It  was  Introduced  in  evidence.  Redbum  was 
rendered  unconscious  for  a  time  by  the  blow 
on  the  head.  Dr.  Shuttee  dressed  the  wound. 
He  testified  the  wound  was  a  scalp  wound  an 
Inch  or  an  inch  and  a  half  long,  cut  through 
the  scalp  and  was  caused  by  some  blunt  In- 
strument. A  whip  handle  like  the  one  shown 
falm  would  cause  such  a  wound.  He  did  not 
regard  it  as  serious  when  he  examined  it 
The  evidence  further  tended  to  prove  that 
prior  to  going  to  the  restaurant  the  night  of 
the  difficulty,  defendant  was  talking  to  one 
Farr  and  as  he  left  him,  said,  "I  wilt  just  go 
and  raise  a  little  hell."  After  the  assauU, 
defendant  left  Howell  county  and  went  to 
Brookfleld,  Linn  county,  in  the  northern  por- 
tion of  the  state,  and  passed  under  the  as- 
sumed name  of  Robert  See,  and  was  bear- 
ing the  name  when  arrested  In  BrookBeld. 
He  testified  that  be  had  been  In  the  peni- 
tentiary once.  Defendant  in  his  own  behalf, 
testified  he  struck  Redbum  because  the  lat- 
ter was  attempting  to  get  a  billiard  cue  and 
because  there  was  a  revolver  near  where 
Redbum  was,  and  he  stmck  him  to  prevent 
his  getting  the  billiard  cue  or  revolver.  The 
cause  was  submitted  to  the  Jury  on  instmc- 
tlons  to  which  no  objections  were  made  at 
the  time  and  of  which  no  complaint  Is  made 
in  the  motion  for  new  trial. 

1.  In  the  absence  of  any  brief  for  the  de- 
fendant, we  have  been  compelled  to  resort  to 
the  motions  for  new  ti4al  and  in  arrest  to 
ascertain  what  errors  defendant  claimed  were 
committed  against  him.  The  second  count 
of  the  information  was  sufficient    The  de* 
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fendant  bavlng  beoi  acquitted  on  the  flrat,  It 
Is  not  for  nriew.  Tlie  Riralgument  and  ver- 
dict are  In  due  and  reeolar  form. 

2.  Tbe  objectlona  to  tbe  erldoice  were 
vlthont  merit  The  mllngs  were  In  accord 
witb  the  law  govemlns  ttie  relevancy  and 
admioalon  and  rejection  of  testlnumy.  No 
good  pmpose  can  be  mbaerved  b7  reproduc- 
ing each  Item  of  the  evld^ice  admitted  and 
rejected,  for  the  reason  that  the  ruling  of 
the  court  was  obviously  correct 

a.  The  remarks  of  counsel  for  the  state 
were  made  a  ground  for  a  new  trial,  but  the 
bill  of  exceptions  does  not  show  that  any  ob- 
jections were  made  at  tiie  time  or  any  exc^ 
tions  saved,  and  therefore  th^  cannot  be 
considered  on  tUs  appeal.  State  v.  McMul- 
lin,  170  Ma  632,  71  S.  W.  221 ;  State  v.  Sub- 
lett,  191  Ma  174,  90  S.  W.  374. 

4.  The  juTOT  Wood  gualifled  on  his  voir 
dire  and  no  objection  was  made  to  him,  and 
on  the  hearing  of  tbe  motion  f<Hr  new  trial 
the  circuit  court  heard  the  evidence  pro  and 
con  as  to  his  alleged  disqualification,  and  we 
see  no  reason  for  dlsturUng  Its  finding  on  a 
question  of  fAct  depending  largely,  If  not  en- 
tirely, upon  the  credibility  of  the  witnesses. 

There  are  some  other  questions  mooted  In 
the  motion  for  new  trial  which  we  have  ex- 
amined and  odosldered,  bnt  thegr  do  not  sub- 
■bintlally  aflect  the  judgment 

The  judgment  Is  afllrmed. 

BUBGBSS  and  KSNNISH,  JJ.,  concur. 


STATE  V.  WILSON. 
(Snpreme  Coart  of  Mlssoarl,  Dlvlaion  No.  2. 
Nov.  29, 1910.) 

1.  Cbivinal  Law  (8  381*)— Good  Chabacteb 
— Weight  op  Evidencb. 

While  in  determiniDg  the  guilt  of  ons  cfaaiT* 
ed  with  SBsault  with  intent  to  kill,  the  jury 
Bhonld  consider  testimony  aa  to  his  <^racter, 
and  rive  It  tneh  weight  aa  they  deem  proper, 
Tet  if,  from  all  the  evidence,  ther  are  satisfied 
beyond  a  reasonable  doabt  that  accused  is  guil- 
ty, his  previous  good  character  cannot  justify 
or  mitigate  tbe  offense,  and  the  jury  cannot  ac- 
quit because  they  believe  him  to  have  been  of 
good  repute. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  Dec.  Dig.  S  381.*] 

2.  JCBT  (II  127*)— QOALIFICATTONB  OF  JUBOBB 

—Objections— TiHE  of  Objeotiok. 

Rev.  St.  1909,  |  72G0,  provides  that  no  ex- 
ception to  a  juror  on  account  of  any  legal  dis- 
ability shall  be  allowed  after  the  Jury  Is  sworn, 
and  Rection  7327  provides  that  any  person  who 
has  been  convictea  of  a  felony  shall  not  serve 
aa  a  juror,  HeJd,  that  an  objection  to  a  Juror 
after  the  Jory  was  sworn,  because  he  had  been 
oDDvictPd  of  a  felony,  came  too  late. 

fKd.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig,  S  127.*] 

3.  Cbihinai,  I*a.w  (5  304*)— Bvidencb—Judi- 
ciAL  Notice  —  Statdtes  —  Population  of 

COTJNTIES. 

The  Suprane  Conrt  will  take  Judicial  no- 
tiee  that  Bev.  Sit.  1909.  e.  G4,  art  4.  entitled 
**Jnriea  la  connties  containing  cities  of  one  hon- 


'  dred  thousand  and  less  than  four  hundred  thou- 
'  aand  Inhabitants,"  was  in  force  in  Buchanan 

county  at  the  time  of  a  trial  on  an  Information 

aied  January  80,  1909. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law, 

Cent  Dig.  8  706;  Dec.  Dig.  S  304.*] 

Appeal  from  Criminal  Goort,  Buchanan 
County;  Thos.  F.  Ryan,  Judge. 

David  Wilson  was  convicted  of  assault, 
and  he  appmls.  Affirmed. 

Mytton  ft  Parkinson,  for  appellant.  E.  W. 
Major,  Atty.  Qm.,  and  Jno.  M.  Dawson, 
Asst  Atty.  Gen.,  for  tbe  Btata 

EENNISH,  J.  The  prosecuting  attorney 
of  Buchanan  coun^  on  the  30th  day  of  Jan- 
uary, 1SQ9,  filed  an  information'  with  the 
clerk  of  the  criminal  court  of  that  county 
charging  the  defendant,  David  Wilson,  with 
a  felonious  asBsnlt  with  intent  to  kill  upon 
Frederick  Bolsom.  Upon  a  trial  flie  defend- 
ant was  convicted  of  a  common  assault,  and 
his  punishment  assessed  at  a  fine  of  flOO 
and  imprisonment  In  the  connly  jail  for  the 
term  of  six  months.  Motions  for  new  trial 
and  In  arrest  of  judgment  were  filed,  over- 
ruled, and  judgment  pronounced  upon  tbe 
verdict  The  defradant  then  prayed  an  ap- 
peal, which  was  granted  1^  the  court  to  the 
Kansas  City  Court  of  Ai^als.  The  Kansas 
City  Court  of  Appeals  at  the  March  term, 
1910  (126  S.  W.  99G)  ordered  the  cause  cer- 
tified to  this  court  for  the  reastm  that  the 
oflrense  charged  was  a  felony  and  tiiwefore 
within  the  appellate  jurisdiction  of  this 
court,  and  tbe  cause  is  now  before  us  for 
decision. 

In  appellant's  brief  4>ut  two  alleged  errors 
of  the  trial  court  are  relied  npon  for  a  re- 
versal of  the  Judgment,  and  we  shaU  set  out 
In  this  opinion  only  such  parts  of  the  record 
as  are  necessary  in  passing  upon  the  errors 
thus  assigned. 

First  Appellsnt  complains  of  error  In  In- 
struction No.  7,  givm  fay  the  conrt  of  Ita  own 
motion.  This  instruction  Is  as  follows:  "In 
determining  as  to  the  guilt  or  innocence  of 
the  defendant  you  should  take  into  account 
the  testimony  In  relation  to  his  character 
as  shown  by  tbe  evidence,  and  you  should 
give  such  testimony  such  wel|^t  as  you  may 
deem  proper;  but  If,  from  all  tbe  evidence- 
before  you,  you  are  satisfied  beyond  a  rea- 
sonable doubt  as  defined  In  these  Instroc- 
UoQs,  that  the  defendant  is  guilty,  then  bi» 
previous  good  character.  If  shown,  cannot 
justify,  excuse,  palliate,  or  mitigate  the  of- 
fense, and  you  cannot  acquit  him  merely 
because  yon  may  believe  he  has  been  a  per- 
son of  good  repute."  This  instruction  Is  In 
form  as  approved  In  a  number  of  cases  by 
this  court  and  no  good  reason  has  been  ad- 
vanced why  we'  should  now  enter  upon  a 
reconsideration  of  the  question  as  to  wheth- 
er It  Is  a  correct  statement  of  the  law  upon 
the  subject  of  good  character.  State  v.  Dar- 
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rab.  102  Ma  523.  04  S.  W.  226;  State  t. 
CaebenbeiiT,  107  Ma  168^  08  &  W.  787; 
State  T.  WertB,  191  Ma  069,  80  S.  W.  88& 

Second.  In  tlie  urenth  ground  of  tbe  mo- 
tion for  a  new  trial  It  fa  alleged  tbat  one 
of  tba  joTOn  named  Fieeman  bad  been  con' 
Tlcted  of  a  felony,  and  had  not  received  a 
pardon  reatorlng  1^  dtlsensUp,  and  tbere- 
fore  tbat  he  was  not  qnalifled  to  alt  as  ft 
Juror  In  the  case;  tbat  answering  In  the 
ncgatlTe  on  bis  voir  dire  If  be  knew  of  any 
reason  why  be  could  not  alt  as  a  Juryman  In 
tbe  case  and  give  defendant  a  fair  and  Im- 
partial trW,  the  defendant  waa  thereby  de- 
oelTed  and  misled  aa  to  his  qnallflcattons. 
No  affidavit  of  either  tbe  dtfendant  or  his 
counsel  was  filed  showing  what  the  alleged 
incompetency  of  Juror  Freonan  waa  discov- 
ered, nor  was  any  affidavit  filed  la  sapport 
of  the  fftcts  stated  Intbessld  seventh  gromid 
of  tbe  motlrai  for  a  new  trial.  On  tbe  hear- 
ing of  the  motion  the  defendant  offered  evl- 
<dence  tending  to  prove  the  facta  alleged  In 
tbe  aald  seventh  ground  thereof.  The  court 
snatalned  an  objection  to  the  evidence  thus 
offered  and  tbe  action  of  the  court  in  refus- 
ing to  permit  tiie  defendant  to  prove  such 
facts  Is  now  assigned  as  error.  Paseittg  over 
all  questions  of  practice  and  the  rules  of  the 
trial  court  as  to  the  manner  In  wb!ch  the 
defendant  sougbt  to  establish  tbe  truth  of 
the  facts  alleged  In  the  seventh  ground  of 
the  motion  for  a  new  trial,  and  considering 
the  question  broadly  In  tbe  light  most  favor- 
able to  appellant,  It  wUl  be  seen  that  there 
Is  an  entire  atiaence  of  merit  in  this  conten- 
tion. 

It  Is  provided  by  section  7260,  Rev.  St 
1909,  that  "no  exception  to  a  juror  on  ac- 
count of  Ms  cltlxenshlp,  nonresldence,  state 
or  age  or  other  legal  disability  shall  be  al- 
lowed after  tbe  Jury  Is  sworn."  The  fore- 
going statute  has  3)een  uniformly  construed 
by  this  court  as  denying  the  right  of  a  party 
to  a  civil  or  criminal  cause  to  object  to  a 
Juror  after  tiie  Jury  is  sworn  for  any  of  the 
causes  mentioned  In  said  section.  State  v. 
Rosa,  29  Mo.  32;  State  v.  Sartino,  216  Mo. 
408,  115  S.  W.  1016;  Orr  v.  Bradley,  12(J  Mo. 
App.  146,  103  8.  W.  1149;  Pitt  v.  Bishop, 
53  Mo.  App.  eOO.  And  the  phrase,  "or  other 
legal  disability,"  in  said  section  7200,  is 
broad  enough  to  Include  tbe  objection  made 
to  tbe  Juror  In  this  case. 

This  court  will  take  Judicial  notice  of  the 
fact  that  article  4,  c.  64,  Rev.  St  1909,  en- 
titled "Juries  in  counties  containing  cities  of 
one  hundred  thousand  and  less  than  four 
hundred  thousand  inhabitants,"  was  In  force 
In  Buchanan  county  at  the  time  of  tbe  trial 
of  this  cause.  Section  7327  of  tbat  article 
provides  tbat  certain  persons  shall  not  be 
permitted  to  serve  as  jurors,  and  the  seventh 
clause  thereof  is  as  follows:  "Any  perscm 
wbo  baa  been  convicted  of  felony." 

In  tiba  case  of  Pitt  v.  Bishop,  68  Mo.  ^p. 


000,  a  ease  aroealed  ffom  Bnduman  county, 
tbe  court  had  before  It  for  oonstrnctton  the 
act  of  1891  (Laws  1891.  p.  17^  r^ti^g  to 
Juries^  the  el^tb  section  of  which  was  Iden- 
tical In  Its  language  with  section  7827,  su- 
pra. Discussing  the  statute  tbtu  before  It, 
tbe  court,  at  page  600^  said:  "Section  9  of 
tbe  act  provldea,  tlmt  any  party  may  chal- 
lenge a  Juror  for  cause  for  any  reason  men- 
tioned In  section  8  of  tbe  act,  and  also  for 
any  cause  authorised  by  the  laws  of  tbe 
state.  But  there  la  no  provision  In  tbe  act 
declaring  wbat  diall  be  tbe  effect  of  a  fhll- 
ure  to  challenge  after  the  Jury  Is  sworn. 
But,  by  turning  to  said  section  6061,  we  find 
that  no  exc^;)ti(m  taken  to  a  juror  on  ac- 
count of  his  dtlzenshlp,  nonresldence,  state, 
age  or  other  legal  iUabUiUet  shall  be  al- 
lowed ^ter  the  Jury  Is  sworn.  Taking  the 
several  provlshma  of  these  two  statutes  to 
wblcb  we  bare  referred  together  and  con- 
struliv  them  a»  me  statute,  and  we  must  con- 
dude  that  the  other  leiwl  AUaV^iUet,  spoken 
of  In  section  0061,  are  to  be  regarded  as 
BUdi  as  are  provided  in  tbe  eighth  section  of 
the  act  of  1891.  This  Interpretation  gives 
full  ^ect  to  tbe  terms  used  In  that  section 
and  Is  reasonable  and  conslstflmt  with  all  tbe 
provisions  on  the  subject" 

We  hold  that  the  Court  of  Appeals  cor- 
rectiy  interpreted  tbe  statutes  before  it,  and 
under  the  law  as  construed  in  tbe  foregoing 
cases  the  trial  court  did  not  err  In  refusing 
tbe  defendant  a  new  trial  because  of  the  In- 
competency of  tbe  juror,  even  though  that 
ground  of  tbe  motion  had  been  supported  by 
proper  and  sufficient  affidavits. 

The  Attorney  General  urges  In  his  brief 
that  the  motion  for  a  new  trial  was  filed 
more  than  four  days  after  tbe  verdict  waa 
returned,  and  therefore  only  tbe  record  prop- 
er is  now  before  this  court  for  review. 
While  this  contention  finds  support  In  the 
record,  yet  because  of  some  confusion  and 
uncertainty  of  dates  as  shown  by  the  tran- 
script we  have  given  the  defendant  the  ben- 
efit of  all  exceptions  preserved  In  the  motion 
for  a  new  trial,  and  have  considered  the  case 
not  only  upon  the  two  errors  assigned,  but 
upon  the  entire  record,  and.  finding  no  error 
therein,  the  judgment  Is  affirmed. 

QANTT,  P.  J.,  and  BUROBSS,  J.,  concur. 


6TATD  V.  NOBD. 

(Supreme  Court  of  Missouri.  Division  No.  2. 
Nov.  29. 1010.) 

1.  False  Pbxtersbs  (S  7*)-'Repbx8brtattoits 
or  Fact. 

False  representations  by  accused  to  another 
to  Induce  her  to  purchase  corporate  stock,  that 
a  certain  company  was  a  corporation  ana  that 
accused  had  its  stoA  and  was  Its  mana^r, 
that  the  shares  were  selling  fast  and  he  wanted 
her  to  Invest  while  they  were  low,  and  that 
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ttL«7  w«n  Pft^s  40  per  cent  dividends  and 
were  one  of  the  best  Investments  in  which  she 
could  pat  ber  money,  were  representationB  of 
existing  faces. 

[Dd.  Note.— For  other  cases,  see  False  Pre- 
tenses, Oent  Dig.  I  12;  Bee.  Dig.  {  7.«] 

2.  CBiuiifAL  Law  (S  814*)  —  iNnBUonoNS  — 
Request— OonroBMiTT  to  Evidbnoi. 

An  instractlon  requested  by  accused,  not 
soniorted  b7  any  testimony,  was  properiy  re- 
fused. 

[Bd.  Note.— For  other  cases;  see  Criminal  Law, 
Cent  Dig.  |  197»;  Dec  Dig.  |  814.*] 

8.  CsiifiiTAL  Law  (f  1064*)— Excbptiors— 

BuLinas  on  Evidence. 

Error  In  rulings  on  evidence  cannot  be  re- 
viewed on  aiQ>eaI,  where  no  exceptions  were 
saved  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2662-2661 ;  Dee.  Dig.  |  1064.*] 

4.  Faxse  PEBTEnaBs  (S  49*)— PBoaEOvnON— 

SumciENCT  OP  Evidence. 

Evidence  held  to  snstain  a  convfedon  for 
obtaining  dtecks  by  fiUae  and  fraudulent  rep- 
reseotationt  and  pretonaea. 

[Bd.  Note.— For  other  cassa.  see  Falsa  Pre* 
tenni,  Gent  Dig.  |  62;  DeoDig.  1  4».*] 

i4K>eal  from  Ortndiua  Oonr^  JacksoK 
Comty;  Btlidt  Latdiav,  Judge. 

Chariea  B.  Nord  wu  conrlcted  of  obtain- 
ing diecks  under  falae  preteosea,  and  be  'ai>- 
peala.  Affirmed. 

B.  W.  Major,  Atty.  Oen.,  and  Jno.  M.  Daw- 
son, AsBt  Atty.  Qen.,  for  the  Stata 

GANTT,  P.  J.  On  the  9th  day  of  March, 
1909,  the  prosecuting  attorney  of  Jackson 
county  filed  In  the  criminal  court  of  Jat&son 
county  an  Information,  duly  verlfled,  charg- 
ing the  defendant  with  ob^lnlng  by  false 
and  fraudulent  representations  and  pretenses 
two  certain  checks,  of  the  face  value  of 
$300  each  of  and  from  Carrie  Hamilton, 
said  checks  being  signed  by  Mrs.  Hamilton 
by  the  name  of  C  A.  Spauldlng,  and  drawn 
on  the  Citizens*  Bank  of  Frankfort,  Kan., 
in  favor  of  def^dant  Said  checks  were  col- 
lected by  defendant  and  the  money  obtained 
through  the  Traders'  National  Bank  of  Kan- 
sas City,  Mo.  The  fraudulent  representa- 
tions made  by  defendant  to  Mrs.  Hamilton 
were  that  the  Success 'Food  Preserving  Com- 
pany was  a  corporation;  that  defendant  had 
the  stocfe  of  this  company  In  his  hands;  that 
he  was  the  full  manager  thereof;  that  the 
shares  were  selling  very  fast  and  he  wanted 
ber  to  invest  while  the  shares  were  low ;  that 
th^  were  paying  40  per  cent  on  the  invest- 
ment; that  he  wanted  her  to  put  her  money 
into  tbeae  shares;  that  It  was  one  of  the 
best  Investments  In  which  she  could  pat  her 
money.  Defendant  bad  ascertained  that  Mrs. 
Hamilton  had  just  st^d  a  boose  In  Frank- 
fort, Kan.,  for  fl.lOO.  Believing  these  repre- 
sentations to  be  true  and  relying  upon  them, 
Mrs.  Hamilton  gave  blm  the  two  chedcs  and 
he  obtained  the  money  thereon  In  Kansas 
City,  Mo.  As  a  matter  of  fact.  It  transpired 
there  never  was  a  corporation  by  the  name  of 


"Success  Food  PreMrrlng  Company."  No 
stock  had  ever  been  issued  by  such  company 
and  defendant  never  had  any  of  It  for  sale 
or  under  his  control.  In  ord«:  to  deceive 
Mrs.  Hamilton,  defendant  bad  published  In 
the  Kansas  City  Star  the  following  advertise- 
ment: "For  sale,  10,000  shares  In  mannfac- 
turli^  c<«npany  located  In  Kansas  City,  Mo. 
We  pay  00  per  cent  on  investments  Inside 
year.  Money  to  be  used  In  tbe  business. 
Fifty  dollars  per  share;  «IU  double  In  00 
days ;  par  value  $100.  This  Is  a  good,  safe 
Investment  For  fuU  particulars  call  or  ad- 
dress, 'Success  Food  Preserving  Company, 
707  Bryant  Building.* "  The  defendant  testi- 
fied In  his  own  bebaU;  admitted  be  obtained 
the  $000  fnnn  Mrs.  Hamilton,  but  denies  he 
told  her  the  company  was  Incorpfurated,  but 
did  tell  ber  the  stock  was  worth  $100  per 
share.  Says  she  gave  Um  the  m<mey.  She 
knew  what  business  he  was  In  and  that  he 
needed  the  money  to  iffomote  the  business; 
that  be  paid  tbe  money  out  for  dlflwoit  pur- 
poses. There  was  other  t^t*mft"r  tending  to 
show  the  firandulait  Inte&t  with  whidi  de- 
fmdant  indooed  Mm  Hamlltni  to  part  with 
her  moneiy.  Defttidant  obtained  the  remain- 
der of  the  IMOO,  after  gettiss  the  $60a  De- 
fendant Is  not  repraaented  In  this  court  bat 
we  hare  read  the  whole  record.  ■ 

1.  TbB  information  la  snflElclent  both  In 
form  and  substance.  No  good  purpose  can 
be  subserve^  br  reproducing  It  In  full  In 
this  opinitm.  It  measures  up  to  ttie  reqidre- 
ments  of  previous  dedsknu  of  this  court 

2.  No  objecttons  and  exertions  wwe  saved 
to  tbe  instmctions  given  by  tbe  conrt  of  its 
own  motion  on  behalf  of  the  state.  On  the 
part  of  the  defendant,  the  court  was  reqneet- 
ed  to  Instruct  the  jury  that  the  money  was 
obtained  in  Kansas  and  the  court  had  no 
Jurisdiction  to  try  the  cause.  This  was  re- 
fused, and  defendant  assigned  Its  refusal  as 
ground  for  new  trlaL  This  Instruction  was 
properly  refused.  The  evldoice  clearly  show- 
ed the  cbe(^  and  mon^  were  botb  obtained 
In  Jackson  county,  Mo.  Tbe  second  Instmc- 
tlou  was  properly  denied  for  the  reason  that 
the  frauduloit  representations  were  all  of 
then  existing  facta,  upon  the  faith  and  truth 
of  which  the  prosecutrix  parted  with  her 
money.  This  third  instruction  asked  by  de- 
fendant was  fully  covered  by  the  Instruc- 
tions already  given  by  the  court,  and  num- 
bered 6  and  7.  Tbe  fourth  Instruction  on 
behalf  of  d^endant  was  unsupported  bf  any 
testimony  and  was  pn^rly  refused. 

3.  No  exceptions  were  saved  to  tbe  action 
of  the  court  in  the  admlaalon  or  rejection  of 
evidence;  and  hence  there  Is  nothing  to  re- 
view, in  that  respect 

4.  The  complaint  that  tbe  raOSxt  was  not 
supported  tbe  testimony,  and  was  against 
the  weight  of  the  evl^nce,  le  enttrdy  with- 
out merit    By  utterly  false  statemflits  as 
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to  ftM  existence  of  a  corporation  known  as 
the  Snccees  Food  Preserring  Company,  the 
nine  of  Its  stodc,  that  Its  shares  were  selling 
rapidly  and  were  paying  40  per  cent  up(»i 
the  Investmoit,  and  by  assuring  her  all  this 
stock  was  under  his  control,  he  Induced  the 
prosecutrix  to  part  with  the  proceeds  of  her 
lot  In  Kansas  and  converted  the  same  to  his 
own  use,  and  l^t  her  pennQess,  It  would 
be  hard  to  CMicelve  of  a  more  Iniquitous 
scheme  to  obtain  title  to  the  estate  of  a  con- 
fiding woman.  Crery  representation  par- 
ported  to  state  a  fact  then  existing  and  every 
one  was  utterly  false.  The  Jury  could  not 
have  reached  any  other  verdict,  In  view  of 
tbe  evidence  and  instructions  of  the  court 

There  is  no  error  in  the  record,  and  the 
judgment  Is  affirmed  and  will  be  carried  Into 
ezecntloiL 


PROWBIN  V.  POAGHl 
(Snpteme  Court  of  Missouri,  Division  No.  2. 
Nov.  29,  1910.) 

L  JUBT  <i  IS'^BlOHT  TO  JUBT  TBIAL— IS- 
SUES. 

Where  the  sole  Issue  was  whether  land  In 
controversy  waa  an  accretion  to  plaintitTB  land 
or  an  accretion  to  defeQdant*8  land,  and  no 
equities  were  involTed,  defendant  was  entitled 
to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  saa  Jury,  Cent 
Dig.  I  75:  Dec.  Dig.  f  13.*] 
2.  JtrnoHKiTT  (%  2S9*>— Abbebt—Obouhds. 

The  error  In  refnelng  a  Jury  trial  as  guar- 
anteed by  Const,  art.  2,  S  &  (Ann.  St  1906, 
p.  162),  and  Rsv.  St  1899,  I  691  <ADn.  Bt 
1006b  p-  TOO),  and  not  waived  In  the  ouiQaer 
prescribed  by  section  69S  (page  703),  la  one  of 
record  and  may  be  taken  advantage  of  by  mo- 
tion in  arrest  of  Judgment 

[Bd.  Note.— Fbr  other  cases,  see  Judgment 
Dec.  Dig.  I  2S0*] 

a.  Apfku  akd  Bbbob  (f  238*)— QuBsnoirs 
Betibwabli— Bbbobs  or  Bxcobd. 

Under  Rev.  St  1809,  J  866  (Ann.  St 
1906,  p.  815),  requiring  the  Supreme  Court  on 
appeal  or  writ  of  error  to  examine  the  record 
and  award  a  new  trial,  the  refusal  to  award  a 
Jury  trial,  when  the  pleadings  presented  a  case 
for  a  Jniy  and  a  demand  for  a  jury  was  made, 
may  be  taken  advantage  of  on  appeal  without 
motion  in  arrest  of  judgment 

[fiJd.  Note.— For  other  eases,  see  Appeal  and 
Skntr,  Gent  Dig.  {  1389;  Dee.  Dig.  |  23a*] 

Appeal  from  Otrcolt  Court,  Marlon  Oomi- 
t7 ;  DftTld  B.  Et^^  Judge. 

Action  by  John  A.  Froweln  against  Theo- 
dore F.  Poage.  From  a  Judgment  for  plain- 
tiff, defendant  a^ieala.  Reversed  and  re- 
manded. 

W.  M.  Boulware  and  F.  I*.  Scofleld,  for  ap- 
pellant  Reuben  F.  Roy,  for  respondent 

GANTT,  P.  J.  This  action  was  brought" 
under  section  650^  Bev.  St  1890  (Ann.  St 
1906,  p.  667).  In  substance,  the  petition 
avers  that  the  plalntifT  is  the  owner  in  fee  of 
the  tract  of  land,  described  therein,  as  an 


accretion  to  other  lands  belonging  to  him  on 
the  west  shore  or  bank  of  the  Mississippi 
river  In  Marlon  county.  The  specific  tract  to 
which  plalntlCt  asserted  title  Is  about  60 
acres;  the  southern  boundary  thereof  being 
the  road  embankment  from  the  old  bank  of 
said  river  to  the  bank  or  shore  line  of  Goose 
Island,  the  northern  line  thereof  being  a  dike 
made  by  the  United  States  government,  the 
western  line  being  the  old  bank  of  the  said 
river,  and  the  eastern  line  thereof  being  the 
said  Goose  Island  and  the  Mississippi  river. 
The  petition  prayed  the  court  to  ascertain 
and  determine  the  title  or  estate  of  plaintiff 
and  defendant  respectively  in  said  tract  and 
to  adjudge  and  decree  the  same.  There  is 
no  allegation  as  to  the  possession  of  the 
land.  The  answer,  after  specific  denials  of 
the  facts  alleged  In  the  petition,  states  that 
defendant  is  in  the  actual  possession  and  oc- 
cupancy of  the  east  half  of  said  tract  claim- 
ing title  thereto,  and  that  his  title  therein 
and  possession  thereof  cannot  be  litigated  or 
adjudicated  in  this  proceeding.  Defendaut 
further  states:  That  he  Is  the  owner  In  fee 
of  Island  No.  7  In  the  Mississippi  rlrer,  com- 
monly called  "Gk>ose  Island" ;  that  the  ef- 
fect of  the  building  of  the  several  dikes  and 
dams  therein  mentioned  by  the  United  States 
government  was  the  bed  of  the  arm  of  the 
said  river  running  between  said  Goose  Is- 
land, or  Island  No.  7,  and  the  Missouri 
shore,  and  that  part  around  and  above  the 
head  or  northern  end  of  said  Island  gradu- 
ally filled  up  over  the  entire  extent  thereof 
by  the  gradual  and  continuous  deposits  there- 
in made  by  the  water  until  said  island  and 
shore  became  connected,  and  by  reason  there- 
of the  eastern  lialf  of  said  new-made  land 
extending  the  full  length  thereof  became  at- 
tached to  and  formed  a  part  of  said  Island 
and  is  owned  by  the  defendant  That  the 
persons  under  whom  plaintiff  claims  title  to 
the  Missouri  shore  line  onjy  asserted  title  to 
themselves  In  the  west  half  of  said  new- 
made  land  and  disclaimed  title  to  the  east 
half  thereof,  and  defendant  erected  a  fence 
on  the  division  line  and  has  ever  since  main* 
telned  the  same.  The  reply  was  a  general 
denlaL  When  the  cause  was  reached  for 
trial,  the  defendant  filed  his  written  motion, 
wherein  he  requested  the  court  to  declare  the 
law  to  be  that,  under  the  pleadings,  the  title 
to  said  tract  could  not  be  tried  under  sec- 
tion 650,  Rev.  St  1899  (Ann.  St  1006,  p.' 
667} ;  second,  that  under  the  Constitution 
and  laws  of  this  state  defendant  was  entitled 
to  a  trial  of  the  question  of  his  title  by  a 
Jury,  which  motion  the  court  overruled  and 
denied  a  Jury  to  try  the  question,  and  de- 
fendant duly  excepted.  Thereupon  plaintiff 
and  defendant  agreed  in  open  court:  First, 
that  at  the  time  of  bringing  this  suit  plain- 
tiff was  and  Is  now  the  owner  of  and  In 
possession  of  fractional  sections  2  and  11  In 
township  No.  59,  range  5  west  in  Marion 
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county.  Mo.,  and  tbat  the  east  line  of  said 
sections  was  and  Is  tiie  west  shore  Hue  or 
bank  of  the  Mississippi  rirer  as  originally 
surveyed  by  the  United  States  goTemmmt 
Second,  tbat  defoidant  Is  and  was  the  own- 
er of  and  In  possession  of  Island  Ko.  7,  or 
Goose  Island,  In  the  Mississippi  river,  ac- 
cording to  the  gOTemment  snrr^  ol  the' 
United  States ;  the  same  being  In  section  No. 
11  If  the  same  were  extraded  into  the  riv- 
er. Thereupon  connsel  for  plaintiff  annonnc* 
ed  to  the  court  that  plalntUt  would  not  and 
did  not  claim  title  to  any  land  sonfli  of  a 
line  running  from  the  north  point  of  Ooose 
Island  or  Island  No.  7,  west,  to  the  old  bank 
of  the  Mississippi  river,  but  claimed  and 
would  claim  title  to  the  new-made  land  north 
of  said  line  and  abandoned  all  claim  to  the 
new-made  land  lying  south  of  said  line  and 
betweoi  said  line  and  the  roadway  mention- 
ed. Each  party  then  offraed  and  Introduc- 
ed evidence  tending  to  establish  his  claim  to 
said  new-made  land,  the  tract  in  controversy ; 
the  plaintiff's  evldrace  tending  to  show  that 
it  was  an  accretion  to  bis  fractional  sections 
2  and  11  in  town^lp  S9,  rai^e  5,  and  de- 
fendants evidence  was  directed  to  showing 
said  tract  was  an  accretion  to  his  Island  No. 
T,  or  Ooose  island.  It  was  <m  this  ground 
the  battle  was  waged. 

There  were  no  equities  pleaded,  either  in 
the  plaintiff's  petition  and  reply  or  the  de- 
fendant's answer,  nor  did  the  evidence  tend 
to  show  a  right  In  equity  on  either  side.  It 
was  a  plain  contest  at  law,  a  question  of 
fact,  as  to  whldi  tract  the  new-made  land 
in  controversy  herein  was  an  accretion.  In 
a  word,  the  issue  was  one  of  accretion  alone: 
Was  it  an  accretion  to  plaintiff's  lands  on 
the  west  shore  of  Uie  river,  or  was  it  an  ac- 
cretion to  defendant's  Island?  In  the  face  of 
these  undeniable  facts,  thm  can,  we  think, 
be  no  donbt  t^t  the  defendant  was  entitled 
to  a  Jury,  and  that  the  court  erred  In  denying 
a  jury  trial.  Lee  v.  Connin,  213  Mo.  404,  111 
S.  W.  1151 ;  Berry  v.  St  Louis,  223  Mo.  858. 
122  S.  W.  1043;  Withers  v.  Kansas  City  Sub- 
urban Belt  By.  Co.,  226  Mo.  81^,  126  S.  W., 
loc  dt  439. 

The  pleadings  and  the  evidence  required 
nothing  but  a  plain  Judgment  at  law  either 
for  plaintiff  or  defendant  But  plaintiff  in- 
sists defendant  has  not  saved  this  point  in 
such  a  manner  as  to  entitle  him  to  complain 
of  the  error  of  the  circuit  court  in  denying 
him  a  Jury  trial.  The  record  discloses  tbat 
he  demanded  a  Jury  and  it  was  denied.  The 
pleadings  pres^ted  a  case  for  a  Jury  trial. 
There  was  no  waiver  of  this  right  Having 
been  refused  a  Jury,  and  the  Judgment  being 
adverse  to  him,  he  filed  bis  motion  In  ar- 
rest of  Judgment  but  did  not  spedfically  set 
forth  the  denial  of  a  Jury  trial,  but  simply 
that  upon  the  record  the  judgmmt  was  erro- 
neous. 

Section  28  of  article  2  of  the  Constitution 
of  Missouri  (Ann.  St  1906.  p.  162)  ordains 
that  "the  right  of  trial  by  Jury  as  heretofore 


oijoyed  shall  remidn  inviolate.*'  Our  Code' 
of  Civil  Procedure  provides  (section  691, 
Bev.  St  1890  [Ann.  St  1900,  p.  TOO]) :  "An 
lame  of  fact  in  an  action  for  the  recovery  of 
money  only  or  <tf  spedflc  real  or  personal 
property  must  be  tried  by  a  Jjof.  Unless  e 
Jury  trial  be  waived  or  a  reference  ordoed 
as  hereinafter  provided."  Section  693  (page 
706)  provides:  "Parties  to  an  Issue  of  fact 
shall  be  deemed  to  have  waived  a  trial  by 
Jury  In  the  following  eases:  First  by  falling 
to  appear  at  the  trial;  second,  by  written 
consent  in  person  or  attorn^,  filed  with 
the  clerk;  third,  by  oral  consent  in  court, 
entered  <m  the  minutes."  In  Briggs  t.  Rail- 
way C!o.,  Ill  Mo.,  loc.  dt  175,  20  6.  W. 
32,  83,  it  wM  said:  "No  waiver  in  any  of 
these  methods  is  shown  to  have  been  made. 
This  error,  being  {me  of  record,  wap  proper- 
ly taken  advantage  of  by  motion  in  arrest  of 
Judgment  Scott  r.  Russell,  89  Mo.  409; 
Oox  V.  Moss,  08  Mo.  488 ;  Brown  t.  Railroad. 
37  Ma  298." 

-  It  appearing  that  defendant  not  only  did 
not  waive  a  Jury  trial,  but  actnaUy  demand* 
ed  one,  and  It  havliv  been  ruled  that  it  is 
not  necessary  to  save  an  exc^>tion,  as  the 
error  Is  one  of  record  and  can  be  taken  ad- 
vantage of  by  motion  in  arrest  the  question 
arises:  Can  it  not  idso  he  taken  advantage 
of  by  writ  of  error  or  amteal  without  a  mo- 
tion in  arrest  In  our  practice  Ui«re  Is  prac- 
tically no  diflterence  betweoi  an  appeal  and 
a  writ  of  error.  Each  brings  the  record  be- 
fore the  appellate  court  and  by  section  866, 
Rev.  St  1899  (Ann.  St  1906,  p.  SltQ,  it  is 
provided:  "The  Supreme  Court,  St  Louis 
Court  of  Appeals  and  Kansas  City  Court  of 
Appeals,  In  appeals  or  writs  of  error  shall  ex- 
amine the  record,  and  award  a  new  triid,  re- 
verse or  aflBrm  the  Judgment  or  decision  <tf 
the  chrcnit  court  or  give  such  Judgmmt  as 
such  court  ought  to  have  given  as  to  Uiem 
shaU  seem  agreeable  to  hiw,"  etc 

In  Bateson  v.  Qadk,  87  Ma  31,  It  appeared 
that  the  objection  iras  not  raised  in  the  cir- 
cuit court  and  no  exceptions  were  saved,  and 
it  was  Insisted  on  for  the  first  time  in  the 
Supreme  C!ourt,  but  the  Snprane  Court  not- 
ed the  distinction  betwe«i  errw  of  record 
and  exception  merdy,  and  held  that  error 
appar<»it  in  the  record  pn^er  could  be  con- 
sidered and  remedied  in  jhls  court  iriietha 
any  exceptions  were  tak^  or  not  If  tiie  In- 
SUffldency  of  a  petition  or  the  failure  to 
swear  a  Jury,  or  the  like,  can  be  takot  ad- 
vantage of  for  the  first  time  in  the  a^itilate 
courts,  who  will  say  that  a  positive  denial 
of  a  plain  constitutional  right  apparent  on 
the  record  proper  may  not  also  be  taken  ad- 
vantage of,  in  this  court  without  a  motion  in 
arrest?  In  our  oidnion  no  sddi  distinction 
can  be  made,  and  we  think  that  while  ttie 
motion  in  arrest  was  not  suffldently  spsdflc 
to  have  reached  a  matter  of  exception  mere- 
ly, under  section  866,  Rev.  St  1899,  the  mo- 
tion was  not  absolutely  essentiaL  Lilly  t» 
Menke,  126  Ma,  loc.  dt  211  et  seq..  28  8. 
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W.  648,  901  Tbe  denial  of  a  Jnry  trial  to 
drfendant  was  error  for  irbleb  tbe  Judgment 
mast  be  reversed,  and  the  cause  remanded. 
Briggs  T.  B.  B.,  Ill  Mb^  loc  dt  174.  20  8. 
W.  Bnolst  T.  Tboinaa,  121  Mo.  660,  27 
S.  W.  60O. 

Having  reached  this  condnslon,  it  becomes 
mineco— ry  to  maintain  tbe  conatitittlonality 
of  section  6A,  Ber.  St  1898^  wblCb  learned 
counsel  assail  in  a  strong  brief  on  the  the- 
ory (bat  It  denied  a  Jury  trial.  Having  con- 
doded  that  wben  the  tanmes  are  of  pnrelj 
legal  cognisance,  as  In  this  case,  the  parties 
are  oitltled  to  a  Jury  trial,  tbe  (ybjectlons  to 
tbe  constitntioDftllty  of  tbe  act  vanish. 

Z  Connsel  fordefendant  have  usalled, and 
eoonsti  for  plaintiff  defended,  the  flndlngs 
and  eondnslons  of  the  drcnit  court  on  the 
facts  of  the  case.  Inasmuch  as  we  are  of 
opinion  the  court  erred  In  trying  the  case 
wttfaont  a  jnry,  we  reftaln  ttom  eTppdsetng 
an  (qdnlon  cm  flie  wd^  of  the  evidence.  It 
will  be  for  the  Jury,  mider  pnqpw  Instmc- 
tlons,  to  weigh  the  evidence  and  find  the 
facta,  and  manifestly  this  court  ought  not  to 
express  an  oplnln  thereon  In  advanee. 
Moreover,  the  testimony  may  be  different  on 
a  new  trlaL 

We  will  say,  however,  that  we  do  not  think 
that  map,  designated  In  this  re«Hd  as  "plain- 
turs  exhibit  Na  1.**  Is  not  m  "anrvey"  by  the 
United  States  government,  but  was  a  dia- 
gram of  the  situation  made  by  the  officers 
in  dmzge  of  the  work  of  Imioovement  ot  the 
Qidncy  Harbor.  As  such.  It  was  competent 
to  mlltfiten  the  Jury  as  to  the  relation  of 
tbe  Island,  tbe  mainland  on  the  Mlasonrl 
shore,  the  dikes,  and  roads,  but  not  as  an 
offldal  survey. 

For  tbe  rtfuaal  of  the  demimd  of  defend- 
ant for  a  Jnry  trial,  the  Judgment  is  revers- 
ed, and  tbe  cause  remanded  for  a  new  trial 
as  an  action  at  law. 

BUBOESS,  J.,  concurs.  KBNNI8H.  J., 
was  not  a  member  ot  the  oonrt  when  tbe 
cause  was  argued,  and  therefore  takes  no 
part  in  the  case. 


STATE  V.  GHAUTIN. 
(Sopreme  Ckmrt  of  Mlnoarl.   Dhidon  No,  Z 
Nov.  29,  1910) 

1.  CmOMAL  tiaW  (I  1172*)— HUHLBBS  EBBOB 

— Bbboneoits  Inbibuctions. 

The  error  la  an  instmctloD,  placing  on  the 
■tate  the  burden  of  prorlna  more  than  tbe  law 
requires  to  Justify  a  coavlctlon,  U  in  favor  of 
accused,  and  he  cannot  complsin  tliereof. 

[Ed.  Note.-"For  other  caus,  see  Orlmlnal 
I^^^Cent  Dig.  H  8164-8163;   Dec.  Dig.  | 

2.  GAHZiro  (I  79*)— GBZHxirAL  OrnmsB— Pab- 

TXES  LlABIX. 

One  in  charge  and  control  of  a  gambllne 
device  owned  by  a  club  which  received  the  prof- 
its from  games  played  thereon,  and  who  acted 
as  an  «mploy4  mt  the  club  in  setting  up  and 


keeping  the  device  and  inducing  persons  to  play 
thereon,  maintained  a  gamblitur  device  in  vio- 
lation of  Rev.  SL  IdOS,  |  4760,  punishing  the 
keeping  of  gaming  devices  and  inducing  per- 
sons to  play  on  the  same,  though  he  had  no 
pecuniary  interest  in  it,  and  thon^  tbe  games 
were  played  as  much  for  amusement  as  for  the 
chance  of  winning. 

[Bid.   Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  S{  206-217 ;  Dec.  Dig.  |  79.*] 
8.  Cbiminal  Law  (|  66*)— Pabtiss  to  Or- 

rENSE— AOENCT. 

The  criminal  law  dfKs  not  recognise  tbe 
doctrine  of  tig&xcs  as  a  defense  to  a  criminal 
charge,  but  it  deals  widi  die  person  committins 
the  overt  act 

lEd.  Note.— For  oOier  cases,  see  Criminal 
Law,  Cent  Dig.  H  4(h  41 ;  Dbc  IMg.  |  SS.*] 

4.  GAinno  <|  79*)— Cbiminal  OnrENSE— Stat- 

UTBS. 

Bev.  St.  1909,  J  4750,  prohibiting  the  main- 
tenance of  gambling  devices  and  inducing  per- 
sons to  play  thereon  is  leveled  against  persons 
setting  up  or  keeping  any  kind  of  a  gambling 
device,  and  tbe  statute  does  not  exempt  from  its 
provisions  those  who  commit  tbe  prohibited  act 
without  having  a  pecuniary  interest  in  the 
game,  nor  does  it  make  any  difference  where 
the  gambling  device  may  be  set  or  kept  whether 
In  a  building  used  tor  the  purposes  of  a  social 
organization,  or  in  tbe  privacy  of  the  home  of 
accused,  and  one  maintaining  any  kind  of  a 
gambliu  device  and  Inducing  and  enticing  or 
permitting  others  to  bet  or  play  at  or  on  the 
same,  violates  the  statute. 

[Ed.  Note.— For  other  cases,  see  Gaming. 
Cent  Dig.  fg  206-217 ;  Dec  Dig.  |  79.*] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D,  Fisher,  Judge. 

Sylvester  Chauvin  was  c<mvlcted  of  gam- 
bling, and  he  appeals.  Affinned. 

0.  Orrl(^  Blshon  Anr  appellant  B.  W. 
Major,  Atty.  Gen.,  and  Chaa.  G.  Reveile,  Asst 
Atty.  Gen.,  for  tbe  Stata 

KENNISH,  J.  On  March  29;  1909,  tbe 
grand  jury  for  the  dty  of  St  Lonls  retnmed 
an  Indictment  charging  d^oidant  with  hav- 
ing felonlouMy  set  up  and  kept  a  gambling 
device,  to  wit,  a  poker  table.  After  being  ar- 
raigned and  entering  a  plea  of  not  guilty, 
the  d^mdant  was  put  upon  his  trial,  which 
resulted  In  his  convictlcai,  and  tbe  assess* 
ment  of  ponlshmmt  at  six  months  Imprison- 
meat  In  tbe  dty  jail.  Unavailing  motions 
tor  new  trial  and  in  arrest  were  thereupon 
filed,  after  which  Judgmmt  was  pronounced 
In  accordance  with  the  verdict  snd  an  ap- 
peal was  duly  takoi. 

On  tiie  part  of  the  state  tbe  testimony 
tended  to  prove  that  the  Uodem  Horseshoe 
Club  had  headquarters  In  a  three^tory 
building  located  at  No.  2309  Chestnut  wtreei. 
In  the  city  of  St  Louis.  In  dtfferent  rooms 
of  this  building  various  persons  sssembled 
and  played  p<Aer  for  money.  The  games 
were  played  <m  tables  whldi  were  k^  for 
that  purpose,  and.  Instead  of  using  money  In 
the  games,  each  person  derirlng  to  play  pur- 
chased dilps  fimn  the  person  In  diarge  of 
the  place,  paying  him  money  th«refor.  After 
tbe  game  was  ended  the  chips  were  return - 
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ed  to  the  person  from  irluKn  porcbaBed,  and 
the  amocnt  represented  by  tbem  was  paid 
by  tbe  "ke^r"  to  tlie  person  by  wtkom  they 
vwe  presented.  While  the  game  was  In 
progress  and  on  each  occaskm  wboi  the 
Idayers  held,  certain  cards,  tlie  person  in 
charge  of  tbe  bonse,  r^orred  to  as  the 
"beeper,"  would  take  from  tbe  players  tale 
"rake  off,"  wblcb  consisted  of  two  chips  rep- 
resenting five  cents.  Regardless  of  the  re- 
sult of  tbe  gam^  this  "rake  off"  was  exacted 
by  tbe  "keeper";  It  rqtreeented  his  charge 
for  the  use  of  tbe  table  and  as  tbe  keeper 
of  tbe  gam&  Prom  December,  1906,  until  Feb- 
ruary, 1909,  the  appellant  was  in  personal 
charge  of  the  tables  used  as  above  men- 
tioned, and  acted  In  tbe  capacity  of  "keep- 
er," selling  and  redeeming  tbe  chips,  arrang- 
ing for  ttae  games,  taking  tbe  "rake  off," 
and  playing  at  the  game  himself  wbeoerer  It 
was  necessary  to  hare  a  laffident  number  of 
ttlayws  for  a  game^  Tbe  game  of  poker  was 
ful^  e^lalned  by  an  exp^  witness,  and  it 
was  shown  to  be  a  game  of  chance  played 
niKHi  a  table  with  cards,  but  we  do  not  deem 
it  'necessary  to  set  out  in  detail  tbe  evidence 
upon  that  brandt  of  tbe  case.  Appellant  (tf- 
fered  no  evidence  fai  his  own  behalf  but  at 
the  close  of  the  erldeiice  for  tbe  state  asked 
an  Instruction  In  tbe  nature  ot  a  demurrer 
to  tbe  eridoios  and  directing  a  verdict  of  ac- 
quittaL 

1.  It  is  conceded  in  aiH>eUant*s  brief  tliat 
under  tbe  recent  decisions  ot  this  court  tbe 
Indictment  In  this  case  is  sufficient,  and  we 
are  therefore  relieved  from  a  review  of  tbe 
action  of  tbe  trial  court  in  overruling  Uie 
motion  to  qnasb  and  tbe  motion  in  arrest  of 
Judgment 

SL  Appelant  complains  that  the  court  wr- 
ed  in  giving'  of  Us  own  motion  the  f  (dlowlng 
Instructions: 

'*The  court  Inatmcts  tbe  Jury  that  befwe 
you  can  convict  tbe  defendant  In  this  case 
of  tbe  charge  mentioned  in  tbe  indictment, 
yon  must  not  <nily  find  that  tbe  defendant 
set  up  or  k^t  the  table  mentioned  in  tbe 
evidence,  and  that  the  same  was  a  gambling 
device  but  that  he  induced,  enticed  or  po- 
mitted  ottaer  persons  to  play  upon  it  wbtlst 
be  was  himself  In  diarge  of  setting  up  or 
keeping  said  table ;  and  unless  yon  And  that 
tbe  defendant  set  up  or  fc^t  said  table,  or 
had  charge  of  tbe  same,  and  also  indiued, 
enticed  or  permitted  other  persons  to  play 
np<m  the  same,  yon  will  acquit  the  d^ttid- 
ant  of  the  chargai. 

"Ton  'are  further  Instructed  that  It  is  not 
necessary  for  the  state  to  prove  that  the 
defendant  owned  the  'pifter  table*  mentioned 
In  tbe  indictment  and  the  evidence.  If  you 
find  and  bellAve  from  the  evidence  that  the 
defoidant,  Sylvester  Gbauvin,  bad  diarge 
and  control  of  said  tables  that  is  snffldoit; 
provided,  you  find  tbe  fiacts  to  be  as  required 
and  spedfled  in  the  foregoing  Instructions 
designated  'first'  and  'second.*'* 

As  set  out  in  arocUant's  brief  tbe  first  of 


tbe  foregoing  instructions  contains  the  word 
"and"  instead  of  the  word  "or"  In  tbe  daose 
"but  that  he  induced,  enticed  or  permitted." 
and  our  attention  is  particularly  directed  to 
that  fact  An  examination  of  the  record 
Shows  that  tbe  word  "or"  is  used  In  tbe  in- 
stmcdon  as  above  quoted,  and  in  Oat  ve- 
spect  it  Is  in  accord  with  the  language  at  the 
statute  and  tbe  decUdons  of  tbto  court;  bat 
had  it  been  otherwise,  and  as  stated  by 
defendant,  it  is  obvious  that  tbe  error  would 
have  been  la  defendant's  favor,  by  placing 
upon  the  state  tbe  burden  of  proving  more 
than  the  law  required.  Althou^  tbe  Instruc- 
tion is  as  favorable  as  appenant  was  entitled 
to,  yet  he  complains  that  it  anfborised  a  con- 
viction even  thongji  tbe  defendant  was  not 
tbe  owner  of  tbe  tables  provided  tJkat  be  bad 
diarge  and  amtrol  thereof.  And  It  Is  cm- 
tended  that  the  instruction  should  have  gone 
further  and  "told  the  Jury  that  if  they  be- 
lieved from  tbe  evidence  tMt  appellant  was 
merely  an  empl<v4  end  as  such  not  re^nnsl- 
ble  for  tbe  p<^er  game  alleged  to  have  iieen 
played  nor  tbe  paraphtmalla  the  game 
and  was  not  personally  and  directly 

interested  In  any  gain  or  ivofit  derived 
therefrom,  then  tb^  should  acquit  biin."  In 
other  words,  aM»dlant*s  contrition  is  that 
if  tbe  Jury  believed  that  Oie  intangible  or- 
ganisation known  as  the  Modwn  Horseshoe 
Glnb  owned  the  gamblli«  outflt,  and  received 
tbe  profits  fnm  tbe  garner  and  tliat  the  de- 
fendant was  merely  an  employd,  then  the 
defendant  should  have  been  acquitted.  The 
organisation,  as  such,  cannot  be  guilty  of  a 
felony,  and  It  would  not  do  to  say  that  be- 
cause tbe  dub  owned  the  table  aiUl  reortved 
tbe  profits,  tbe  defendant,  who  In  fact  set  up. 
kept  and  bad  luitnal  ooiitrd  ct  tbe  table, 
who  represented  the  organisation  and  acted 
for  It^  was  guilty  of  no  t^ense.  Sndi  a  doc- 
trine would  lead  to  such  swious  conse- 
quences in  attempting  to  enf(nce  this  statute 
that  Ito  nnreasonaUeness  is  shown  in  tbe 
bare  statemmt  OOie  law  does  not  recognise 
tbe  doctrine  of  agency  as  a  defoue  to  a 
criminal  charge.  It  deals  with  the  person 
who  commits  tbe  overt  act,  uid  whUe  otiiers 
may  be  'guilty  as  accessories,  the  jnrty  com- 
mitting tbe  prohibited  act  Is  not  permitted 
to  interpose  the  defense  that  be  acted  only 
as  an  agent  or  emidoy&  1  Bishop's  New 
Criminal  Law,  S  866.  We  have  cartfully  ex- 
amined tbe  tostmctlons,  Indndlng  instra& 
tion  No.  2,  and  find  that  th^  correctly  de- 
clared the  law  as  applicable  to  the  facts  in 
evidoice,  and  were  fully  auiboilsed  the 
decisions  of  Ibis  court  construing  the  same 
statute.  State  v.  HaU.  128  B.  W.  74S;  State 
V.  Lee,  128  8.  W.  987;  State  v.  Locket  188 
Mo.  415.  87  S.  W.  470;  State  T.  Rosenblatt 
185  Mo.  114.  88  S.  W.  975;  State  T.  Mattals. 
206  Uo.  004,  105  S.  W.  004^  121  Am.  St  Bep. 
687. 

8.  It  Is  earnestly  urged  by  dlsttngoSahed 
counsel  for  appelant  tliat  tbe  evldeooe  failed 
to  bring  the  d^endant  within  the  terms  of 
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tiift  atatnte  upon  wUdi  the  Indictment  I0  bot- 
tomed. In  BnpiK»rt  of  tills  cmtentlon  It  Is  In- 
S«aloii8ly  arcoed  that  the  object  of  like  stat- 
ute (sectlm  4700,  Ber.  8t  180^,  was  to  re- 
strain and  punish  those  who  DI7  the  arts  of 
the  gambler  for  their  own  gain  and  profit  by 
•etting  Bp  and  keeidng  swA  devices  as  may 
tonpt  the  oawary  to  part  with  their  money, 
tmt  that  It  was  nerar  intended  to  pnnlsh  as 
toe  a  fdony  the  members  of  a  sodal  organ- 
ization who  on  their  own  premises  and 
among  themselves  for  pastime  or  qtort,  In- 
dolge  In  the  game  for  small  stakes,  with  no 
^e  to  gain  or  i^roflt  to  the  oiganlaatlon. 

It  was  shown  lay  the  uncontradicted  erl- 
denoe  tiiat  the  d^oidant  was  In  charge  of 
ttie  table,  ditpa,  and  parapbttualia  by  means 
of  which  the  gambling  was  carried  on ;  that 
he  controlled  and  directed  the  games  and  col- 
lected the  rake  ott ;  that  no  person  could  par- 
ticipate in  tlie  game  unless  he  purchased 
cb^  in  the  amount  of  two  doUars  or  over; 
that  the  betdng  at  times  ran  as  high  as  914 
and  hl^ier<  and  that  the  iflsylng  oonttoned 
all  night  anu  frequently  until  aftn  dayli^t 
the  next  morning.  One  witness,  who  fre- 
qoently  participated  in  tlie  gamWtng,  when 
asked  to  describe  the  part  taken  by  the  de- 
fttidant  in  the  gam^  said:  "He  done  like 
any  gameke^or.  would  do.  When  he  got 
snfllclent  to  he  sold  the  chips,  and, 

when  It  came  to  the  Jade  pot,  he  took  ott  two 
OT  three  dilps,  and  the  chips  were  worth  two 
cents  and  a  half  a  piece." 

There  was  no  subMantlal  eridoiee  tending 
to  prove  that  paeons  frequented  tiie  Modem 
Horseshoe  Glab  because  of  Its  social  fea- 
tnrea.  It  aKwars  that  there  was  some  kind 
of  a  roU  supposed  to  be  signed  the  mem- 
bers, but  tile  witnesses  who  admitted  having 
taken  part  in  the  gamblh^  there^  were  un- 
certain as  to  whether  or  not  th^  were  in 
tact  numbers  of  the  club.  Tliey  had  not 
paid  any  does  or  membrashlp  fbes,  and  one 
of  tiiem  who  had  visited  the  idace  regularly 
tor  a  number  of  yean,  when  asked  coun- 
sel for  d^luidant  if  he  did  not  go  to  the 
dab  for  the  purpose  ol  enjoying  hlmselft 
naively  answered,  **We  went  tha«  to'oijc^ 
onrsaives  and  try  to  win." 

Under  dieee  facts  there  can  be  no  doubt 
Oat  the  dtfendant  with  othm  was  omduct- 
Ing  a  common  gamblliv  resort,  and  to  call  it 
ft  social  organisation  where  games  were  in- 
dulged in  fOT  ideasure  and  pastime  is  tut  s 
tlLin  disguise  to  conceal  the  mercenary  pur- 
pose at  those  yrho  wwe  preying  lyxm  the 
weaknessea  of  their  fallows.  But  let  it  be 
assumed;  as  contoided  by  appellant,  that  the 
defendant  was  not  the  proprietor  of  the 
idace;  tiiat  be  was  there  as  an  employ^; 
that  he  had  no  pecuniary  interest  In  the  ta- 
Ue  at  which  he  presided  as  game  keeper, 
or  even  tiiat  the  games  were  played  as  much 
for  amusement  as  for  the  dumce  of  winning 
— neltlier  of  these  t^cts  nor  all  of  them  com- 


bined would  ctmstitato  a  defase  to  the  fel- 
ony charged. 

The  statute  under  which  the  defendant 
was  convicted  Is  leveled  against  persons  who 
idiall  set  up  or  keep  any  kind  of  a  gambling 
table  or  devioa  There  is  no  excq)tlon  ex- 
empting from  its  provisions  tiiose  \rho  shall 
commit  the  prohibited  act  without  having 
any  pecuniary  Interest  in  the  game;  xtat  does 
It  make  the  least  difference  wh«re  the  gam- 
bling table  may  be  set  up  or  k^t,  whether 
in  a  building  used  for  the  purposes  of  a 
sodal  organisation  or  in  the  privacy  of  the 
home  of  tlie  accused.  All  that  is  required  to 
cmwtltuto  the  offense  is  that  the  defendant 
at  the  time  and  place  moitloned  set  up,  kept, 
or  maintained  any  kind  of  a  gamblbig  table 
or. gambling  device  adapted,  devised,  or  de- 
signed for  the  purpose  of  playing  any  game 
of  (Aiance  for  money  or  property,  and  that 
he  induced.  ^Uced  or  p^nitted  some  par- 
son or  persona  to  bet  or  play  at  or  ispon  Che 
same. 

oaie  evidence  cleaily  estobllshM  tiie  guilt 
of  the  defendant  and,  finding  no  error  In 
the  record,  the  judgment  Is  aocordli^y  af- 
firmed. 

OANTC,  P.' J.,  and  BUBOQiSS,  concur. 


STATE  V.  HANSON. 

(Snpreme  Conrt  of  MiBBOoii,  DlrisioD  No.  2. 
Nov.  2»,  1910.) 

L  CaniiffAx,  Law  ({  11S4*>—Affbax/— Ques- 
tions BBVIEWABUG— IlOf  ATXBXAI.  QUESTIonS. 
The  court  on  appeal  from  a  eoDTlction  of 
masBlanghter  in  the  third  degree  will  not  con- 
sider the  correctnera  of  the  tautroetlon  on  moiv 
der  In  the  second  decree. 

[Ed.  Note.— For  other  case%  see  Orlmlnal 
I«w,  Dec  Dig.  I 

2.  iHDICTHXirr  AND  iNVOBUAnOH  d  9l*>— IN- 

FOBiCATioN— Baqmsiras. 

An  infonnation  for  marder  most  all^  that 
the  wounding  was  feloniooBty  done. 

[Gd.  Note. — For  other  cases,  see  Indictment 
and  Informatloo,  Gent  Dig.  H  2IS1-S06;  Dec. 

Dig.  m.*] 

8.  iNDICniEm  AND  iNTOSHATIOir  (|  91*)— In- 

FOBHATiON— Baqxrisms. 

An  Information  alleging  that  aoeoaed  felo- 
niously and  of  bis  malice  aforethought  assaulted 
decedent  with  a  dangerouB  weapon  which  ac- 
cnsed  then  and  there  held  In  bis  nands  and  did 
felonlOQsly  strike  decedent  with  the  weapon  <m 
the  head,  fracturing  the  skall  and  inflicting  a 
mortal  wound  of  which  decedent  died,  sufficient- 
ly alleges  that  the  wounding  was  done  feloni- 
ously. 

[Eld.  Note.— For  other  cases,  sea  Indictment 
and  Information,  Cent  Dig.  H  201-265;  Dea 
Dig.  I  91.*] 

4.  CsniNAi.  Law  (|  86S*)— S>vzdircs— Ad- 

HISSIBIUTT. 

Where,  on  a  trial  (or  murder,  the  trouble 
between  accused  and  decedent,  resnltipg  in  tho 
killing,  was  Independent  of  othw  altercations 
occurring  at  the  time  between  otlier  parties,  evi- 
dence of  the  other  altercations,  and  ot  state- 
ments made  by  varions  witnesses  after  ttie  as- 
sault of  accuTCd  on  decedent  was  properly  ex- 
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daded,  becaoce  tanmatetial,  ud  not  a  part  <tf 

the  res  gestee. 

(BJd.  Note.— For  other  casea,  see  Criminal 
Law.  Gent  £Mg.  SI  806,  812,  816,  821;  Dec.  Dig. 

f  sea*] 

6.  homioidb  (s  79*)  —  "mahslaoabteb  in 
Tbibd  Dkcibee"— Ei^embnts  of  Ovrnbe. 

Under  Rev.  Bt  1909,  |  4482.  defining  man- 
Blanghter  in  the  third  degree  as  the  kilBoc  of 
another  with  the  design  to  efl^  deatli  by  a  dan- 

{leroDs  weapon,  there  can  be  no  manalaaghter 
D  the  third  degree  where  the  kliiing  was  with 
the  design  to  effect  death  and  was  intentional, 
but  one  may  be  guilty  ct  manslatu^ter  In  the 
third  degree,  when  In  the  heat  of  paMion  be 
Btrack  and  killed  the  adrenazy  with  a  dai^er- 
ouB  weapon  under  circomrtanceB  authorizing  a 
finding  that  he  did  not  Intoid  to  kill  the  adver- 
Baiy  by  the  blow. 

[Ed.  Note.— For  other  coBeB,  see  Homicide, 
Cent  Dig.  J  105;  Dec  Dig.  f  TO.*] 

6l  HoUOIDB  (I  4S*}-iMAir8UnOBTBB— Fboto- 

CATIOH, 

Words  alone,  faowerer  provoking  or  Insult- 
ing, will  not  reduce  a  killing  to  manslaughter, 
for  they  do  not  alone  furnish  an  adequate  cause 
of  pasaion,  but  an  epithet  accompan^ng  a  d^- 
onstration  of  intended  violoice  by  decedent  may 
be  BUffident  to  arouee  the  passion  and  furnish 
a  sufficient  provocation,  and  rednce  the  killing 
to  manslaughter  in  the  third  degree. 

[Bid.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  I  69;  Dec.  DigrMS.*] 

7,  HoHZdDS  (S  271*>— Maitbuugbtkb— Dn- 

DSNCE.  * 

Where,  in  a  homicide  case,  the  evidence 
showed  the  absence  of  any  previoaa  grudge  be- 
tween  accused  and  decedent  and  showed  that 
decedent  had  been  drinking;  that  when  accused 
remartced  that  a  club  wbicli  a  third  person  had 
kicked  was  decedent's  dub;  that  decedent  at 
once  called  accused  a  Uar;  that,  when  defend- 
ant stated  that  he  should  not  call  him  a  liar, 
decedent  advanced  in  a  hostile  manner,  and  was 
warned  by  accused  to  stand  back  or  be  would 
hit  him  with  a  club  which  he  picked  up  after 
the  altercation  began;  that  decedent  continued 
to  advance  with  his  right  band  in  the  bib  of  his 
overalls ;  that  accused  then  struck  decedent  on 
the  head  with  a  club,  and  that  as  decedent  stag- 
gered a  revolver  fell  out  of  his  hand — there  was 
evidence  justifying  a  finding  that  accused  struck 
the  fatal  blow  In  the  beat  of  nassion  on  reason- 
able provocation,  reducing  the  killing  to  man- 
slanghter  in  tbe  third  degree,  so  that  the  court 
proiKrly  submitted  the  issue  to  the  jury. 

[EA.  Note. — For  other  cases,  see  Homidde, 
Oent.  Dig.  8  56S;  Dec  Dig.  S  271.*] 

Appeal  from  Circuit  Court,  Crawford 
Count? ;  Ia  B.  Woodslde,  Judge. 

Jesse  Hanson  was  convicted  of  manslaugh- 
ter in  tbe  third  degree,  and  he  appeals.  Af- 
flrmed. 

Frank  H.  Farrls  and  Harry  dymer,  for 
appellant.  B.  W.  Major,  Atty.  Gen.,  and 
Jno.  M.  Dawson,  Asst  Atty.  Gen.,  for  ttae 
State.  . 

GANTT,  P.  J.  Tbis  proaecution  was 'com- 
menced by  the  filing  In  the  office  of  the  Clerk 
of  the  Clrcalt  Court  the  following  Inrorma- 
tlon;  "State  of  Missouri,  Oounty  of  Craw- 
ford-48.:  In  tbe  circuit  court,  February 
term,  1909,"  state  of  MlBsonrl  vs.  Jesse  Han- 
son, Defendant.  Now,  oa  this  day  comes 
Henry  W.  SmlUi,  prosecntlng  attorney  with- 


in and  for  Crawford  county.  Missouri,  npon 
his  oatb  of  office  as  said  prosecuting  attor- 
ney, and  as  he  Is  Informed  and  b^levei^  and 
informs  the  «>urt  that  Jesse  Hanson  at  and 
In  Crawford  county,  Missouri,  on  ttae  15tb 
day  of  November,  1906,  then  and  there  be- 
ing, did  then  and  there  In  and  upon  one  Wil- 
liam Artbor  Hultt  f^ntovaly,  wUlfolly,  on 
purpose  and  of  hla  malice  aforetbon^t, 
make  an  assault,  and  with  a  dangerons  and 
deadly  weapon,  to  wit,  a  stick  of  wood  of 
the  lengOi  of  four  feet  and  of  the  tbicknees 
of  two  and  one-half  inches,  wWch  be,  tbe 
said  Jesse  Hanson,  tboi  and  there  bdd  In 
his  hands,  the  said  Jesse  Hanson,  did  then 
and  there  felonloady,  vfllfnlly,  on  purpose 
and  of  bis  malice  afOrBtiie^gbt  fotdb^ 
strike  and  beat  blm,  ttae  said  WUUam  Artbor 
Httltt,  with  ttae  stlCk  of  wood  aforesaid,  in 
and  npon  ttae  bead  of  him,  the  said  WflUam 
Arthur  Hultt,  cmsblng,  frsjctaring  and  break- 
ing tbe  skuU  of  bim,  ttie  said  WiUlam  Aiv 
thur  Hnltt,  giving  him.  tbe  said  William 
Arthur  Hultt.  wltii  tbe  sU^  of  wood  afore- 
said, a  mortal  wound,  of  wbieta  said  mortal 
wound  he,  OiB  said  William  Arthur  Haitt. 
from  tbe  IStb  day  of  Noronber,  1906k  mitll 
tbe  17tb  day  of  November,  1906,  In  tiie  coun- 
ty of  Crawford,  and  state  of  Mtesonrl,  did 
languid!,  and  langulsbing  did  live,  and  on 
the  said  17tb  d<iy  of  November,  1906,  tbe 
said  William  Arthur  Huitt,  In  said  county 
of  Crawford,  and  state  of  Missouri,  of  said 
mortal  wound  aforesaid,  did  die.  And  so 
the  said  Henry  W.  Smith,  prosecnting  attor- 
ney witbln  and  for  Crawford  county,  Mis- 
souri, aforesaid,  npon  bis  oatti  of  office  as 
said  prosecuting  attorney  as  aforesaid,  doers 
say  that  the  said  Jesse  Hanson,  him  tbo 
said  wnilam  ArOinr  Hultt.  In  tbe  manner 
and  by  the  means  aforesaid,  felonlottsly.  will- 
fully, on  purpose  and  of  bis  malice  afore- 
thongbt,  <Ud  kUl  and  murder;  against  the 
peace  and  d^ty  of  the  state.  Henry  W. 
Smith,  Frosecttttng  Attorney.  Hcauy  w. 
&nith,  prosecnting  attorney  within  snd  for 
Crawford  county,  Missouri,  being  first  duly 
sworn,  npon  tais  oatb  says  that  the  facts 
nmtained  in  tbe  above  and  fioregolng  Infor- 
mation are  true  and  correct  aeawdlng  to  bis 
best  information  and  belief.  Henry  W. 
Smith.  Subscribed  and  sworn  lo  before  me 
tbis  28tb  day  of  January,  1909.  W.  C  Dog- 
gett,  Clerk  €t  the  Olrcnit  Court" 

The  defeidant  bad  preriously  been  given 
a  prellniinary  examination  before  a  justice 
of  tbe  peace.  At  0ie  February  term,  190O, 
the  defffidant  was  doly  arraUcned.  At  tbe 
June  term,  1909,  of  tbe  circnit  court  Oi  Craw- 
fiord  county,  Hie  defendant  was  pnt  upon  bis 
teial  before  a  Jury  dnly  impaneled,  and  un- 
der tbe  evidence  and  instmctlons  ot  the 
court  was  ctmvicted  of  manslau^ter  In  tlie 
third  degree,  and  his  punlslunent  assessed  at 
three  years'  ImprlsoDment  In  tbe  penltoi- 
ttary.   From  the  sentence  Imposed  on  that 
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verdict,  he  has  appealed  to  this  court  The 
testimoDy  tended  to  establish  these  facts. 
The  deceased,  Arthur  Hultt,  was  an  anm&r- 
ried  man  who  resided  with  hla  father,  J.  T. 
Hnitt,  In  Crawford  county,  abont  three  miles 
from  Davlsvllle.  On  Banday,  the  15th  of 
November,  1909,  the  deceased  and  one  Wis- 
dom left  his  father's  home  about  3  or  4 
o'clock  In  the  afternoon,  and  went  to  Davls- 
ville  to  attend  religious  services.  In  a  school- 
house  In  that  village.  At  Davlsvllle  they 
met  three  other  young  men,  Gregory,  Green, 
and  Davla,  and  among  them  they  had  a 
qnart  of  whisky,  of  which  they  all  drank. 
That  night  they  all  went  Into  the  school- 
room where  tbe  services  were  being  held. 
About  the  closing  of  the  sermon,  the  dec^s- 
ed,  the  defendant,  and  other  young  men  left 
the  room,  and  went  out  into  tbe  yard  la 
the  front  of  the  schoolhouse,  where  the  gen- 
eral row  ensued,  resulting  In  Davis  getting 
his  throat  cut  and  the  deceased,  William 
Arthur  Hultt,  receiving  two  licks  from  a 
round  club  about  four  or  five  feet  long  and 
two  Inches  thick,  in  the  hands  of  the  defend- 
ant, Hanson.  Various  witnesses  detailed 
their  knowledge  of  the  difficulty.  It  was 
dark  In  the  schoolyard,  the  only  light  being 
that  which  c&me  through  the  door,  from  the 
room,  and  two  or  three  lanterns.  Arthur 
Wisdom  testified  that  he  saw  deceased  and 
defendant  at  church  that  night;  deceased 
was  standing  out  In  front  of  the  door,  and 
defendant  and  Walter  Davis  came  out  In 
front  of  deceased.  One  McGeetheu  came  out 
and  kicked  a  club  lying  on  the  ground,  and 
defendant  said,  "That's  Arthur  Hultt's,"  and 
deceased  said,  "No,  I  ain't  had  no  club  to- 
night," and  McGeethen  went  on  and  kicked 
another  club  and  said,  "Here's  another  one," 
and  defendant  said,  "That's  Arthur  Huitt's," 
and  Arthur  said.  "Yon  are  a  liar,  I  never 
had  any  club;"  whereupon  defendant  ran  up 
and  said,  "Don't  you  call  me  a  liar,"  and 
struck  him  across  the  bead  with  a  club. 
Witness  did  not  see  deceased  doing  anything, 
and  did  not  see  anything  In  his  hands.  The 
lick  kno<^ed  Hultt  down,  and  some  one  help- 
ed him  np.  Deceased  was  about  eight  or 
nine  feet  from  defendant  Just  before  he  was 
struck,  and  was  about  four  and  a  half  feet 
from  hJm.  when  he  was  struck.  When  they 
helped  Hultt  up,  witness  took  him  home, 
horseback.  When  they  reached  his  home, 
witness  helped  him  off  of  the  horse  and  laid 
him  on  the  ground,  and  tbe  parents  of  de- 
ceased helped  take  bim  in  the  house.  When 
tbey  Btart^  home  Haitt  the  deceased,  got 
on  blB  iume  vlthout  any  help  from  witness. 
Gemge  Oiegory  rode  behind  deceased  and 
CAarlM  Otem  behind  witness.  Ike  Ouaidy 
corroborated  tiie  testimony  of  Wisdom,  but 
added  that  Hultt.  the  deceased,  ttss  advanc- 
ing slowly  toward  defendant,  when  d^end^ 
anfe  stmdc  Um  the  first  lick.  He  was  abont 
three  feet  from  him  when  he  hit  hhn.  He 
beard  deceased  call  defendant  a  liar,  and 


defendant  struck  him  a  light  lick.  Heard 
defendant  say  to  deceased,  "Stand  back! 
Stand  back!"  Defendant  had  nothing  in  his 
hands  when  he  first  noticed  him.  He  saw 
Hultt  afterwards  near  tbe  defendant,  and 
beard  him  call  defendant  a  damn  liar. 
Heard  some  one  say,  "Damn  you,  I'll  kill 
^ou,"  but  did  not  know  who  it  was. 

Mrs.  Joseph  Peak  testified  that  she  beard 
defendant  say  after  church  that  he  got  tbe 
brake  pole  otC  of  a  wagon  and  knocked  Hultt 
down  with  it,  and  he  thought  he  had  killed 
him.  The  eyldence  further  disclosed  that 
deceased  had  a  revolver  on  his  person,  and 
was  wearing  a  pair  of  bibbed  overalls,  and 
several  witnesses  testified  he  had  his  right 
luLud  In  the  overall  pocket  whea  defendant 
struck  him,  and  he  pulled  the  revolver  out 
of  his  pocket  as  he  fell  from  the  blow.  One 
witness  testified  the  blow  did  not  knock  Re- 
cessed down,  but  caused  him  to  stagger. 

The  father  of  deceased  testified  that  when 
Wisdom  came  home  with  the  deceased,  he 
gave  the  deceased's  revolver  to  his  mother. 
Wisdom  contradicted  tills  statement,  and 
stated  that  dec^ised  did  not  have  a  pistol 
to  his  knowledge,  that  night,  and  denied  he 
gave  one  to  the  motiier  of  deceased.  A  post 
mortem  eiafltdnatlon  disclosed  that  Hnltt's 
death  was  caused  by  a  fracture  of  the  sknll 
and  concussion  of  the  brain.  There  was 
much  testimony  to  the  effect  that  there  were 
other  fights  in  the  schoolyard  that  night 
Just  prior  to  and  about  the  time  of  the  dif- 
ficulty between  Hnitt  and  defendant,  Han- 
eon,  and  one  Davis  had  bis  throat  cut. 

On  the  part  of  the  defendant  there  was 
testimony  to  the  effect  that  Hultt,  the  deceas- 
ed, was  advancing  on  defendant  with  his 
hand  raised  and  talking  loud,  and  defendant 
said,  "Art,  stand  back!"  Just  before  defend- 
ant struck  him;  that  deceased  was  crowd- 
ing upon  defendant,  with  bis  right  hand  in 
his  pocket  or  in  the  bfb  of  the  overalls,  and 
defendant  warned  him  back,  and  told  him 
if  he  didn't  stop  he  would  hit  blm  with  the 
dob,  but  deceased  continued  to  advance  and 
defendant  struck  him  with  the  cinb  or  stick. 

Defendant  testified  he  was  10  years  old; 
that  he  struck  deceased  to  defend  himself — 
to  ke^  him  tnm  hartlng  him.  He  was 
coming  at  him  with  his  right  hand  In  his 
bib,  and  It  looked  Uke  he  had  something ; 
that  betore  he  struck  deceased  he  warned 
him  to  stand  back  three  or  four  tlme^  bat 
he  conUnued  to  come  mi.  He  was  ai^lying 
all  kinds  of  abnsi'ro  epithets  to  defendant 

The  coort  Instmcted  tbe  Jury  on  murdw 
In  the  sec(md  degree^  manslangfater  in  the 
ttiird  and  fourth  degrees.  As  the  Jury  oon- 
Ticted  dtfendant  ot  manslan^tw  in  the 
third  degree  it  Is  unnecessary  to  discuss  the 
GCdrectness  of  the  Instructiai  on  murder  In 
ttie  second  degre&  The  InstmetionB  on  man- 
slaut^ter  are  as  follows: 

"(^  The  oonrt  Instrocts  the  Jury  that  If 
you'flnd  from  the  evldoice  that  the  dtfend- 
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ant  killed  tbe  deceased  at  the  time  and 
place  charged  In  Crawford  county,  Mlssonrl, 
on  the  15th  day  of  November,  1908,  with  a 
dub,  and  that  the  same  was  a  dangerous 
weapon,  and  If  soch  hilling  was  done  in  a 
heat  of  passion  and  without  design  to  klU 
him,  and  If  yoa  further  find  that  such  klllfqg 
was  not  done  in  self-d^ense  as  in  these  In- 
structions defined,  yoa  will  find  blm  guilty  of 
manslaughter  in  the  third  degree  and  as- 
sess his  punishment  at  imprisonment  In  the 
state  penitentiary  for  a  term  of  not  less  than 
two  Dor  more  than  three  years,  or  by  Im- 
prisonment In  the  county  Jail  not  less  than 
six  months,  or  by  a  fine  of  not  less  than 
five  hundred  dollars,  or  by  both  a  fine  of  not 
less  than  one  hundred  dollars  and  Imprison- 
ment in  the  coimty  Jail  not  less  tlian  three 
months. 

"(3)  Manslaughter  In  the  fourth  degree  Is 
the  Intentional  killing  of  a  human  being  In  a 
heat  of  passion  on  a  reasonable  provoca- 
tion and  without  matlce  aforethought,  as 
these  terms  are  hereinbefore  explained  and 
defined,  and  under  circumstances  that  are 
not  Justifiable  or  excusable;  and  if  the  Jury 
believe  and  find  that  the  defendant  in  Craw- 
ford county,  Missouri,  on  the  15th  day  of  No- 
vember, 1908,  in  a  sudden  passion  aroused 
by  reasonable  provocation,  intentionally 
struck  and  killed  the  decMsed  with  a  club, 
but  without  malice  aforethought  as  hereinbe- 
fore defined,  and  not  In  self-defense  as  de- 
scribed in  these  Instructions,  then  the  Jury 
should  find  him  guilty  of  manslaughter  in 
the  fourth  degree,  and  assess  bis  punish- 
ment at  imprisonment  in  the  state  peniten- 
tiary for  a  term  of  two  years  or  imprison- 
ment In  the  county  Jafl  not  less  than  six 
months,  or  by  a  fine  of  not  less  tlian  five 
hundred  dollars,  or  by  both  a  fine  of  not 
less  than  one  hundred  d<dlars,  and  Impris- 
onment in  the  county  Jail  not  less  than  three 
months." 

The  term  "heat  of  passion,"  as  used  in 
these  instructions,  means  a  condition  of  quick 
or  sudden  anger  aroused  by  some  reason- 
able provocation. 

1.  The  information  Is  assailed  as  Insufll- 
dent,  because,  It  Is  asserted  by  counsel  for 
defendant,  "It  fails  to  charge  the  wounding 
was  done  feloniously."  The  proposition  that 
the  wounding  must  be  charged  to  have  been 
feloniously  done  la  clearly  sound,  but  Is  un- 
supported by  the  facts  in  this  casa 

The  Information  Is  suflSdent 

2.  The  circuit  court  did  not  err  In  exclud- 
ing the  testimony  of  tbe  witnesses  as  to 
statements  made  by  various  witnesses  after 
the  assault  of  defendant  upon  the  deceased, 
nor  In  exdnding  the  difiCerent  difficulties  that 
night  between  other  parties.  The  trouble 
between  deceased  and  defendant  was  inde- 
pendent of  tbe  other  altercations.  What 
these  parties  said  and  did  under  the  evidence 
In  this  case  could  and  would  not  have  thrown 
any  light  upon  the  guilt  or  Innocence  of  de- 
fendant of  tbe  particular  charge  made  In  the 


Information  la  this  case,  and  their  acts  and 
statements  were  no  part  of  the  res  gestffi. 
The  circuit  court  admitted  all  the  testimony 
that  could  enlighten  the  Jury  as  to  the  part- 
played  defendant  and  deceased,  and  tlw 
exduslon  of  tbe  mere  expressions  of  outside 
parties  as  to  what  other  parties  also  were 
saying  and  doing,  under  the  evidence  in  this 
case  was  entirely  correct 

8.  Counsel  for  defendant  earnestly  Insists 
that  the  circuit  court  erred  In  giving  the  In- 
struction authorizing  the  Jury  to  find  defend- 
ant guilty  of  manslaughter  In  the  third  de< 
gree.  Their  contention  calls  for  the  most 
careful  consideration  and  discrimination.  In 
view  of  the  statute  defining  manslaughter  in 
the  third  degree  and  the  (pinions  of  this 
court  in  various  cases,  to  the  effect  that 
"there  can  be  no  such  ttilng  as  manslaughter 
In  the  third  degree  when  the  killing  Is  Inten- 
tional." State  V.  PetUt,  119  Mo.,  loa  dt  416, 
24  S.  W.  1014;  State  r.  Nocton,  121  Mo.,  loc. 
cit  600,  26  S.  W.  BSl ;  State  V.  Strong,  158 
Mo.,  loc.  dt-  555,  65  S.  W.  78 ;  State  v.  Vln- 
Bo,  171  Mo.,  loc.  cit  591,  71  S.  W.  1034.  Sec- 
tion 1828,  Rev.  St  1809  (Ann.  St  1900. 
p.  1268),  In  force  at  the  time  tbe  offense. 
If  any,  was  committed  In  this  case,  and 
now,  section  4462,  Rev.  St  1909,  provides: 
"The  killing  of  another  in  a  heat  ot  pas- 
sion wTthout  a  design  to  effect  death,  by 
a  dangerous  weapon,  in  any  case  except  such 
wherein  the  killing  of  another  Is  Justifiable 
or  excusable,  shall  be  deemed  manslaughter 
In  the  third  degree;"  "Opinions  of  courts  to 
be  properly  understood  must  be  read  In  the 
light  of  the. facts  adjudged  to  which  they 
were  intended  to  apply."  State  ex  reL  v. 
Smith,  172  Mo.,  loc  dt.  460,  72  8.  W.  695. 
As  well  said  by  tbe  Supreme  Court  of  Mia* 
slsslppl  in  Pass  v.  McRoe,  86  Miss.  148: 
"Such  Is  the  fiexlbUIty  of  language  and  even 
of  sentences  disconnected  from  their  con- 
text as  well  as  the  q)edal  state  of  facta  to 
which  they  have  been  applied,  that  In  courts 
It  has  become  a  settled  rule  that'  all  adju- 
dications are  to  be  considered  only  In  con- 
nection with  and  as  explained  by  and  lim- 
ited to  the  state  of  circumstances  appearing 
In  the  record"— that  Is,  the  essential  dream- 
stances  constituting  the  case  or  that  portion 
of  tbe  case  on  which  the  dedslon  rests. 

It  Is  to  be  observed  that  the  statute  reads: 
**The  killing  of  another  In  a  heat  of  passion, 
without  a  design  to  effect  death,  by  a  dan- 
geroiu  weapon,  In  any  case,  except  wherein 
the  killing  Is  Justifiable  or  excusable,  shall 
be  manslaughter  in  tbe  third  degree."  From 
this  language,  this  court  In  a  numb^  of  de> 
clslons  deduced  the  conclusion  expressed  In 
State  V.  Dunn,  80  Mo.,  loc.  dt.  689.  "There 
can  be  no  manslaughter  in  the  third  degree, 
when  the  killing  was  with  the  design  to  ef- 
fect death.  In  this  case.  It  is  manifest  from 
the  testimony  that  the  killing  was  Intentton* 
al."  That  language  was  well  guarded.'  It 
meant  and  means  that  where  the  evidence 
discloses  that  the  act  of  tbe  defendant  could 
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only  be  ucrlbed  to  a  AtBlga  to  effect  death — 
that  he  Intended  to  kill  his  adversary— there 
could  be  no  manalaaghter  In  the  third  de- 
gree, and  did  not  mean  that  one  conld  not  be 
gnllt7  of  manslaughter  In  that  degree,  If,  in 
a  heat  of  passion,  he  struck  his  adversary 
with  a  dangerous  weapon,  under  such  drcum- 
stancee  that  a  Jury  might  well  say  he  did 
not  des^  to  effect  death,  or  intend  to  kill 
falm.  by  the  blow,  or  homicidal  act  This 
view,  we  think,  is  strengthened  by  the  lan- 
guage of  the  court  In  Dunn's  Oase,  wherrin 
It  says:  "If  one  Inflict  a  mortal  wound  with 
a  deadly  weapon  upon  a  vital  part,  as  In  this 
case,  he  must  be  presumed  to  have  designed 
the  natural  consequences  of  his  act" — which 
would  be  death.  This  was  reasserted  In  State 
V.  Strong,  IBS  Mo.,  loc.  dt  565,  M  8.  W. 
TO,  wherein  the  court  said:  "And  althon^ 
defendant  swears  he  did  not  intend  to  kill 
Oastlne,  though  he  stabbed  him  once  In  the 
arm  and  twice  In  tbe  side,  yet  his  testimony 
on  this  point  Is  not  to  be  received  or  made 
the  basis  ot  an  instruction."  State  v.  Nel- 
son, 118  Mo.  126.  28  S.  W.  1088.  In  State 
T.  Norton,  121  Mo.  B50.  551,  26  S.  W.  5G1, 
555,  it  was  said:  "It  Is  well  enough  to  re- 
mark that  under  the  more  recent  rulings  of 
this  court  defendant's  statement  that  he  did 
not  'Intmd  to  kill*  Clune  when  shooting  di- 
rectly Bt  him  and  hitting  him  three  times 
when  only  six  feet  away,  is  not  to  be  believ- 
ed In  the  face  of  the  Incontrovertible  facts 
thas  disclosed  by  the  evidence.  And  If  de- 
fendant shot  at  Clune  with  Intent  to  kill  him 
and  as  he  had  a  perfect  right  to  do  In  his 
proper  self-defense,  then  he  certainly  could 
not  have  been  guilty  of  an  unintentional  kill- 
ing, to  wit,  manslaughter  In  the  third  de- 
gree." State  V.  Pettit,  119  Mo.  410,  24  S.  W. 
1014.  The  foregoing  adjudications  establish 
without  doubt  that  where  It  clearly  appears 
that  the  killing  Is  with  the  design  to  effect 
death,  that  It  was  Intentional,  there  can  be 
DO  manslaughter  in  the  third  d^ree,  and  In 
each  of  the  cases  commented  upon,  such  was 
the  case,  but  it  must  sometimes  happen  that 
tbe  weapon  with  which  the  killing  was  done, 
may  or  may  not  be  a  dangerous  one,  accord- 
ingly as  the  witnesses  describe  It  and  Its 
character  Is  a  fact  which  the  jury  must  And 
and  whether  the  blow  is  given  in  passion, 
must  be  determined  by  the  Jury.  In  State 
V.  Elliott,  98  Mo.  150.  11  S.  W.  566,  the  facts 
were  that  there  had  been  no  previous  difficul- 
ty. The  quarrel  arose  without  previous 
threats  on  the  part  of  the  defendant  This 
court  said:  "It  is  also  clear  that  the  evidence 
tends  to  sbow  that  the  defendant  acted  from 
a  pasrion,  suddenly  aroused ;  but  the  passion 
to  be  of  any  avail  to  him  must  have  arisen 
from  an  adequate  cause;  and  the  question 
whether  Instnictions  should  have  teen  given 
upon  manslaughter  must  turn  upon  the  fur- 
ther queetlon  whether  there  Is  any  evidence 
of  soch  a  cause  or  provocation.  The  prin- 
ciple of  law  is  too  well  established  to  ad- 
mit of  questlcm  that  words  alone^  however 


provoking  or  Insulting,  will  not  reduce  the 
killing  to  manslaughter.  They  alone  do  not 
furnish  an  adequate  cause  for  the  passion. 
State  V.  Branstetter.  65  Mo.  153.  The  abu- 
sive or  Insulting  language  of  the  deceased 
may,  however,  be  given  in  evidence,  for  It 
tends  to  give  character  to, and  explain  the 
act  ot  the  deceased.  "Hence,"  says  Bishop, 
"if  there  is  a  present  demonstration  of  Im- 
pending violence,  which  alone  would  be  in- 
sufficient, accompanying  words,  added  to 
physical  facts,  may  create  such  peril  a*  will 
justly  the  killing  of  the  aggressor,  or  reduce 
it  to  manslaughter."  2  Blsh.  Crlm.  Law  (6th 
Ed.)  S  704.  Accepting  this  as  the  settled  law 
of  this  state,  the  facts  here  are  that  there 
had  been  no  previous  grudge  betweoi  defend- 
ant and  deceased;  the  deceased  had  been 
drinking  whisky,  according  to  the  testimony, 
and  under  these  circumstances,  when  defend- 
ant remarked  that  the  dub  which  McGeeth- 
en  had  kicked,  was  Arthur  Hultt's,  deceased 
at  once  called  defendant  a  liar,  and  when  de- 
fendant replied,  "Don't  call  me  a  liar,"  de- 
ceased advanced  in  a  hostile  manner,  and 
was  warned  by  defendant  to  stand  back  or 
he  would  hit  him  with  the  stick  or  club 
which  the  evidence  tends  to  show  he  bad 
picked  up  after  the  wordy  altercation  had  be- 
gun. Deceased,  however,  continued  to  ad- 
vance with  his  right  hand  In  the  bib  of  his 
overalls,  aud  thereupon  defendant  stru<^  him 
over  the  head  with  the  stick  or  dub,  and,  as 
deceased  staggered  .or  fell,  a  revolver  fell  out 
of  his  band.  While  the  ^Ithet  of  "liar,"  un- 
der settled  law  of  this  state  did  not  alone 
furnish  an  adequate  cause  for  passion,  that 
epithet  accompanying  the  demonstration  of 
intended  violence  by  deceased  was  sufficient 
to  arouse  the  passion  of  a  normal  man,  and 
furnished  a  sufficient  provocation  which  Is 
one  of  the  essentials  of  manslaughter  In  tbe 
third  degree.  This  court  In  State  v.  Wil- 
son, 98  Mo.,  loc.  cit  451,  11  S.  W.  989,  adopt- 
ed with  approval  the  following  statement  of 
Rnssell  on  Crimes:  "It  has  been  shown  that 
the  most  grievous  words  of  reproach  •  •  ♦ 
will  not  free  the  party  killing  from  the  guilt 
of  murder,  if  upon  such  provocation  a  dead- 
ly weapon  was  made  use  of  or  an  Intention 
to  kill  or  do  some  great  bodily  harm  was  oth- 
erwise manifested.  But  if  no  such  weapon  be 
used,  or  Intention  manifested,  and  tbe  party 
so  provoked  give  the  other  a  box  on  the  ear, 
or  strike  him  with  a  stick  or  otber  weapon 
not  likely  to  kill,  and  kill  him  unluckily  and 
against  his  Intention,  it  will  be  only  man- 
slaughter." 1  Russell  on  Crimes  (9th  Ed.) 
783  ;  3  Greenleaf,  Ev.  |  122;  1  Wharton's 
Crlm.  Law  (9th  Ed.)  101-465. 

That  defendant  struck  the  fatal  blow  In  a 
beat  of  passion  upon  reasonable  provocation, 
we  think  the  evidence  abundantly  establish- 
ed, and  taking  all  tbe  drcumstances  Into  con- 
sideration, the  absence  of  previous  grudge  or 
malice,  the  suddenness  of  the  difficulty,  the 
sise  of  the  deceased,  shown  to  have  been  a 
man  weighing  16S  pounds,  the  character  of 
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the  stick  or  cinb  witb  wMdi  the  blow  was 
struck,  we  tMuk  the  Jury  were  properly  al- 
lowed to  pass  upon  the  question  whether  the 
defendant  designed  to  effect  the  death  of 
Hultt,  and  If  he  did  not,  eren  though  he  un- 
luckily killed  Hultt,  be  was  guilty  only  of 
manslaughter  In  the  third  degree.  State  t. 
WUsoD.  98  Ma,  Io&  dt  440,  451,  11  S.  W. 
965;  State  t.  Blllott,  98  Mo.  161,  11  &  W. 
666. 

We  bold,  therefore,  the  drcalt  court  did 
Qot  err  in  giving  the  Instruction  on  man- 
slaughter in  the  third  degree. 

The  Judgmoit  ot  the  drcoit  ooort  ti  af- 
firmed. 

BUR6ES8,  and  KENNISH,  JJ.,  ctmcnr. 


SIMON  et  al.  v.  METROPOLTTAN  ST. 
RT.  CO. 

(Snpreme  Gourt  of  Missouri,  Division  No.  2. 

Nov.  29.  1910.) 

1.  StoEET  BAILBOAOS  (8  95*)— INJUBIBB— NBO- 
LIGBNCE— InJTTBIBB  TO  A  CHILD. 

That  the  motorman  sees  a  child  four  years 
of  am  approacbine  the  street  car  trade  from 
the  ridewalk  ahead  of  the  car  Is  in.  Itself  saffi- 
eient  to  require  him  to  stop  the  car  to  laevent 
Injury. 

[Ed.  Note.— 9^r  other  cases,  see  Street  Bail- 
roads,  OenL  Dig.  I  a02 ;  Dee.  Dig.  |  96.*] 

2.  SmsT  Railboads  ({  114*)— IvjnaiES— Ac- 
tion—StnmciBNCT  or  ElVIDENOE. 

In  an  action  for  the  death  of  a  four  year 
old  child  by  beine  struck  by  defendant's  street 
car,  evidence  held  to  show  that  the  child  made 
only  a  momentary  stop  In  the  street  before  go- 
ing on  the  tratik  or  merely  hesitated  from  child- 
ish indedsion. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads,  Dec  Dig.  i  114.*] 

5.  StBKET  BAILBOADS  (I  95*)— iNJtTBIBS— NEQ- 
UOENCB— FAILtjaK  TO  STOP  CaB. 

That  a  four  year  old  child  after  leaving  the 
curb  merely  hesitated  for  a  brief  time  in  the 
street  from  childish  indecision  before  advancing 
onto  the  trasik  did  not  tdve  the  motorman  the 
rlfdit  to  proceed  under  the  idea  that  the  child 
did  not  intend  to  go  onto  the  track. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  202 ;  Dee.  Dig.  S  95.*] 

4.  Street  Raxlboads  ^  95*)— Injubies—Neo- 

UOENCE. 

Ttie  distance  from  the  street  car  track  at 
which  young  children  are  placed  in  a  perilous 
position  so  as  to  require  the  motorman  trf  an 
approaching  car  to  stop  is  greater  than  in  the 
case  of  adults. 

[Ed.  Note.— For  other  cases,  see  Street  Rail' 
roads,  Gent  Dig.  |  202;  Dec.  (Dig.  8  95.*} 

6.  Tbial  (I  191*)— IffSTBnonoN- AssCHPTion 
OP  Fact. 

An  iostruction  In  an  action  against  a  street 
railway  company  for  an  infant's  death  that  it 
the  motorman  saw  the  child  leave  the  sidewalk 
and  come  Into  the  street,  and  stop  befcm  going 
to  the  tradt,  he  could  proceed,  etc,  wis  er- 
roneous for  assuming  that  there  was  evidence 
that  the  motorman  saw  the  child  leave  the  side- 
walk and  stop;  the  evidence  showing  that  he 
did  not  do  BO. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  8  191.*1 


6.  St^et  Baiuboadb  -  (8  118*)-^wubib8  to 
Ohiu>— Action- iHBisccTxons. 

An  instruction.  In  an  action  against  a  Mreet 
car  company  for  death  of  a  four  year  dd  child 
on  the  track,  that  If  the  motorman  after  seeing 
the  child  stsxt  towards  the  tradi,  after  making 
its  last  stop  in  the  street,  used  ordinary  care 
to  stop  the  car,  he  was  not  negligent,  was  er- 
roneous in  making  the  motonuan's  eirerclse  of 
ordinary  care  to  stop  after  seeing  the  child  start 
after  making  its  "last  stop"  in  the  street  the 
full  measure  of  his  duty,  where  there  was  evi* 
deuce  that  be  was  negligent  In  not  seeing  the 
child  until  jnst  before  striking  it,  and  in  not 
ringing  the  bell  or  obserring  Uie  efforts  of  by- 
standers to  warn  him  of  the  diild's  peril,  and 
was  also  erroneous  for  only  requiring  the  motor- 
man  to  stop  sfter  seeing  the  child  start  towards 
the  trac^  after  making  'its  last  stop,"  the 
evidence  showing  that  it  first  stopped  at  the 
edge  of  the  curb,  and  then  momentarily  hesitat- 
ed In  the  street  before  finally  toddling  towards 
the  tracks. 

[Ed.  Note.—For  other  cases,  see  Street  Bail- 
roads,  Dec  Dig.  I  118.*] 

7.  Stbbbt  Railboads  (8  117*)— Injttbt  Ao< 
HONS—JUBT  QUEffnON— Neglioence. 

In  an  action  against  a  street  car  company 
tot  the  death  of  a  four  year  old  child  <»i  tbe 
track,  evidence  held  to  make  defendant's  negli- 
geoce  a  qnastion  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  8  117.*] 

8.  Appeai,  and  Ebbob  (8  987*)— Findinos— 
CoNCLuaiVEHEsa— Weioht  of  Evidence. 

It  is  not  the  province  of  die  Snpreme  Court 
to  pass  upon  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Em)r.  Gent  Dig.  88  3893-3896;  Dec  Dig.  8 

9.  Neouobnob  (S  134*)— luPtrrED  Nboljqence 
— Gabb  or  Pabbnts. 

In  an  action  against  a  street  car  company 
for  the  death  of  pluntlS's  child  upon  the  track, 
evidence  held  not  to  show  that  plautiff  was  neg- 
ligent in  permitting  the  child  to  go  upon  the 
street 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Dec  Dig.  8  134.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  H.  L.  McCune,  Judge. 

Action  by  Abraham  Simon  and  another 
against  the  Metropolitan  Street  Railway 
Company.  From  an  order  erautlng  a  new 
trial,  after  verdict  for  defendant,  it  anieals. 
Affirmed. 

Jno.  H.  Lucas  and  Chaa.  N.  Sadler,  tot 
appellant  Leon  Block  and  Daniel  O'Byine, 
for  respondents. 

GANTT,  a  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  of  Jackwu  county 
grantiniT  the  plaintiffs  a  new  trial.  The  ac- 
tion was  for  $10,000,  brought  by  tbe  plain* 
tiffs  for  the  death  of  their  minor  daughter. 
The  trial  resulted  in  a  verdict  for  the  defend- 
ant and  tbe  court  set  aside  tlie  vwdlct  and 
granted  plaintiffs  a  new  trial  on  the  ground 
that  the  court  erred  in  giving  iostruction 
"No.  3  A"  on  liehalf  of  the  defendant 

The  petition  stated  that  the  plalntlffB  wwe 
husband  and  wife,  and.  reapectlvel^,  the  fa- 
ther and  mother  of  Sarah  Simon,  who  was 
at  all  times  a  minor  and  unmarried;  that 


•For  oth«r  cssei  see  same  topic  and  section  NUMBER  Id  D«c.  Dig.  *  Am.  Dig.  K«r  No.  Swlet  *  Rep'r  Ind«xei 
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the  dtfttidant  was  at  all  timee  mwtloneil  a 
coxpotation  (^teratlns  an  ^ectric  car  line 
erer  and  upon  the  streets  of  Kansas  City, 
among  other  streets  an  electric  car  line  and 
electric  cars  over  and  npon  Ttdrd  wticeet,  be- 
tween Walnut  and  Grand  avenae;  that  on 
or  abont  Jnly  11, 1905,  about  6,  o'clock  in  the 
afternoon  on  said  Third  street,  and  abont 
GO  feet  west  of  Grand  arenne,  Sarah  Simon, 
the  minor  child  of  plaintifls,  while  attempt- 
ing to  cross  said  Third  street  from  the  south 
side  thereof  to  the  north  side  thereof,  the 
«uld  Third  street  mnnli^  east  and  west, 
was  run  into,  her  left  leg  firactored,  and  she 
was  terribly  injured  otherwise  by  an  dectric 
car  which  was  then  and  there  run,  conduct- 
ed, and  managed  by  the  employes  of  the  de- 
fendant, and  as  a  result  of  said  injuries 
said  Sarah  Simon  died  within  10  hours  there- 
after; that  the  said  Sarah  was  thus  run 
Into  and  injnred  by  said  car  through  the 
negl^oice  and  unslEillfoIness  of  the  eerr- 
ants  and  employes  of  the  defendant  whUst 
running  and  mana^ng  said  electric  car,  In 
thbi :  First,  ttie  motorman  running  said  car 
and  In  charge  thereof  negligently  failed  to 
sound  any  or  giro  any  other  warning  of 
the  approach  thereof;  second,  the  said  mo* 
torman  failed  to  stop  the  said  car  witliin  a 
reasonable  time  after  he  saw  the  dangerous 
Bitnatlon  of  the  said  Sarah ;  ttiird.  that  the 
said  motonnan  negU^ntly  failed  to  stop  the 
said  car  wlQiln  a  reasonable  time  after  be 
might  have  aeen  the  dangerous  situation  of 
the  said  Sarah ;  and.  fourth,  that  the  agoita, 
serrants,  and  employes  of  said  defendant 
n^l  gently  ftdled  to  attach  a  good  and  soffl' 
dent  tm&et  to  the  front  end  of  said  car, 
which  In  the  eutdse  of  ordinary  care  tb^ 
Bhonld  have  dona.  The  answer  was  a  gen- 
eral denial  and  a  plea  of  contributory  n^- 
llgence  on  the  part  of  the  said  Sarah  Slmmi 
and  the  plalntlfEs  directly  contributing  to 
the  Injury  of  the  said  Sarah. 

The  evidence  tended  to  show  that  «k  July 
11*  1905.  the  plalntlfCB  resided  on  the  north 
side  of  Third  street  Just  east  of  the  all^ 
between  Walnut  street  and  Grand  avenue 
of  Kansas  City.  Th^  wen  the  parents  of 
sereral  minor  children,  and  among  them  the 
deoeeaed  dilld.  Barah,  age  four  yean  and 
three  months.  The  father  conducted  a 
clothes  presatng  shop  at  said  place,  and  his 
temlly  lived  In  the  rear  of  It  Third  street 
mns  east  and  west  Almost  directly  across 
the  street  from  tbe  plalntUtS*  business  place 
and  home  BIrs.  Barman,  with  her  husband 
conducted  a  millinery  establishment  In  the 
aftemotm  of  the  11th  day  of  July,  1906,  Mrs. 
Barman,  who  tMtlfled  she  was  a  childless 
woman,  went  orer  to  the  plalntUlB'  resldmce, 
and,  on  tba  parente'  consent,  took  their  three 
minor  children  across  the  street  to  her  bnsl- 
oees  place.  They  played  around  her  estab- 
lishment Inside  of  the  house  and  store.  She 
had  Una  youn^t  child  <m  her  kne^  and  did 
not  notioe  that  Sarah  had  gone  out^e  until 
ahfr  beard .  Btu»ate  and.  c^es-  ln,  the  street 


about  ff  o'clock  that  afternoon.  Stie  went 
out  and  found  that  Sarah,  the  deceased  child, 
had  been  stmtifc  and  run  over  by  an  electric 
car.  There  was  no  one  oa  the  car  except 
the  motorman  and  the  conducts.  She  tee* 
tided  that  the  child  was  never  iMrmltted  to 
cross  the  street  unaccompanied. 

George  Ohapman  testified  that  he  was 
walking  along  Tiilrd  street,  prooeeding  east 
along  between  Walnut  street  and  Grand  ave- 
nue, on  the  south  side  of  the  street,  and 
passed  the  little  girl  Sarah  about  the  time 
she  was  leaving  the  curb  to  croes  the  street ; 
that  'at  the  time  the  ctiild  first  started  In 
tbe  Btxeet  the  car  was  at  the  Walnut  street 
curve;  that  he  stepped  four  or  five  feet  aft- 
er he  passed  her.  and  leaned  against  the  iron 
post  one  of  the  i>ost8  that  supports  the  elec- 
tric line  of  the  defendant;  that  he  saw  the 
child  standing  four  or  five  feet  from  the  curb 
of  the  street;  that  the  child  started  again, 
and,  when  she  did  so,  the  car  was  about  to 
the  vacant  lot  west  of  the  alley.  He  saw  she 
was  in  danger.  There  was  no  object  be- 
tween  the  child  and  the  street  car.  The  wit- 
ness heard  no  bell  and  the  car's  speed  was 
about  five  or  six  miles  an  hour.  Tbe  child 
toddled ;  did  not  run.  She  was  dragged  six 
or  seven  feet  after  she  was  struck. 

A  colored  policeman  took  tbe  child  from 
under  the  car. 

Edwin  J.  Shannahan  testified  that  he  had 
made  measuronents  for  tbe  plaintiffs,  and 
that  it  was  17  feet  4  inches  from  tbe  south 
curb  to  the  rail  of  the  alley;  that  It  was 
61  feet  7  Inches  from  the  alley  to  Grand  ave- 
nue, and  29  feet  and  1  inch  east  of  the  east 
line  of  the  alley  to  the  east  line  of  the  door 
In  Barman's  place;  that  the  vacant  lot  al- 
luded to  by  Chapman  In  his  testimony  was 
over  40  fe^  west  of  Mrs.  Barman's  door,  out 
of  which  the  dilld  came. 

Mrs.  Bwnsteia  testified  that  she  was  com- 
ing from  Grand  avenue  Into  ThicH  street; 
that,  when  ^e  was  six  or  seven  feet  fnun 
the  corner  of  Grand  avenue,  she  saw  the 
child  coming  frmn  the  sidewalk  Into  the 
strert,  and  also  saw  the  car  coming.  She 
holloed  to  the  motorman  to  stop  the  <»r,  but 
he  paid  no  attention.  He  was  kxAlng  to- 
ward the  north  side  of  the  street  (all  of  the 
testlo^ny  showed  that  the  child  came  from 
the  south  side  of  the  street).  Mra.  Bern- 
stein testified  that  she  halloed  when  the  child 
was  leaving  the  curt)  of  the  sidewalk.  At 
that  time  the  car  was  60  or  66  feet  west  of 
tlie  place  where  It  struck  the  child.  She  tes- 
tified, further,  that  no  bell  was  rung,  and 
that  the  child  was  walking,  and  did  not  stop. 
Mrs.  Emnu  Bernstein  testified  Uiat  she  saw 
the  child  and  then  saw  the  car  abont  60 
feet  on  the  other  side  of  the  alley.  She  rala* 
ed  her  hand  and  halloed  to  the  motorman, 
bnt  he  waa  looking  to  the  other  side.  He 
paid  no  attention.  No  bell  was  rung. 

I<ee  J.  HUl  testified  that  he  was  an  ex- 
motorman;  that  he  luid  operated  similar 
can  to  this  one  over  similar  gndas;  that 
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this  grade  was  8  or  4  per  cent,  and  In  this 
oramecClfm  It  may  be  ronarfced  that  Mr.  8at- 
terlee,  defendant's  aariataat  siymrlntendent, 
corroborated  thla  wltnees  aa  to  the  grade  ot 
the  tack:  Hin  testified  that  this  car  nnd» 
the  drcDmatances,  In  erldence^  oonU  bare 
been  stopped  within  10  to  16  feet  The  mo- 
totman  hlxcn^  testified  that  he  stopped  tlie 
car  within  from  20  to  25  feet  Tba  taOkOt  of 
the  deceased  child  testified  that  at  the  time 
(the  dilld  was  hurt  he  was  at  work  In  his 
shop  on  tiie  north  elde  of  ndrd  street  be- 
tween Grand  avenoe  and  Walnnt  street, 
add  Jost  eait  of  the  aller*  whldi  extends 
Bonth  throng  the  Idodc;  that  there  was 
no  window  In  the  west  side  of  his  sbt^^  bnt 
tiiere  were  large  windows  tai  tho  front;  that 
he  Tould  see  about  SO  feet  np  towards  Wal- 
nnt street  fiirongh  the  trtat  window;  that 
from  time  to  time  be  looked  acroes  the  street 
and  saw  his  dilldren  in  Mrs.  Barman's  strae; 
that  he  saw  tiw  car  that  Injured  hla  child 
when  It  waa  abont  GO  feet  watt  of  the  alle7> 
that  the  motorman  was  looking  toward  the 
west  side  of  the  street  and  upward  at  tbe 
point  above  witness'  8h<^;  that  he  beard  no 
belL 

Irrln  Schofleld,  on  belialf  of  the  defend- 
ant testified  that  he  was  the  motorman  In 
charge  of  the  car  whldi  killed  Uie  child,  and 
that  the  accident  happened  at  4:{Kt  p.  m. 
He  said:  '"Well,  I  was  coming  from  Third 
and  Walnut  going  down  towards  Grand.  1 
got  probably  two-tliirds  of  the  way  down, 
^niere  Is  an  alley  there.  I  got  somewhere 
dose  to  the  all^,  maybe  not  quite  to  it, 
or  maybe  a  little  past  It  and  ahead  of  me 
between  tbe  cnrUng  and  the  rail  I  seen  a 
little  chad  starting  towards  the  tratft  run- 
ning fast  end  I  seen  that  we  were  going  to 
come  together  the  way  we  were  going,  and  I 
holloed,  'Look  outr  at  the  child  jnst  as  loud 
u  I  could,  and  applied  the  brakes  at  the 
same  Ume.  By  tiiat  time  we  had  pretty 
near  come  together.  We  had  come  dose,  and 
the  UtUe  Child  ran  right  in  ahead  and  bade 
of  the  fender  and  fell  bade,  and  I  had  the 
car  iHretty  near  stomwd."  On  cross-oamt- 
natlon  he  testified  that  he  did  not  see  the 
dilld  on  the  cnrb,  that  she  waa  probably 
half  way  between  the  curbing  and  the  rail 
when  he  first  saw  her,  and  sbe  was  roQQtng 
towards  the  tra<&  The  only  thing  he  did 
to  avert  the  Injury  was  to  apply  his  brake 
and  holloe  to  the  dilld.  He  was  moTlng 
fire  or  six  miles  an  hour.  He  was  abont  to 
die  alley  when  he  first  saw  her.  He  stop- 
ped the  car  with  a  hand  brake  within  from 
20  to  25  feet 

Peter  Cambell,  a  witness  for  the  defend- 
ant did  not  bear  tbe  bdl  ring.  He  was  a 
police  officer.  He  and  Sergeant  Lynch  and 
Mr.  Thompson  were  standing  somewhere 
near  Third  street  and  Grand  avenue  looking 
west  up  Third  street  and  saw  some  children 
playing  on  the  sidewalk  up  the  street  saw 
a  little  girl  start  across  the  street  At  the 
time  she  started  the  car  waa  about  oj^Kielte 


her.  Sbe  started  due  north  acroas  the  street, 
and,  when  near  the  track,  turned  northeast 
and  ran  between  the  fender  and  the  bumper 
of  the  car,  and  was  knocked  down.  The  car 
ran  three  or  four  feet  aftw  she  was  struck. 
The  front  wheel  mashed  the  child's  1(«.  She 
was  not  on  the  tnuft  or  bi  flront  of  flie  car. 
Witness  took  the  child  from  under  the  whed. 
The  child  ran  faster  than  the  car  when  sbe 
started  towarda  the  tradt  The  motorman 
made  a  qnltik  tAap.  He  did  not  tUnk  tbm 
motorman  knew  what  had  bappaied.  **Q. 
You  do  not  think  thai  that  be  saw  the 
diUd?  A.  I  do  not  think  he  did.  Q.  He  did 
not  give  any  evidence  or  make  any  alarm 
whldi  would  Indicate  aa  far  aa  yon  beard? 
A.  idr.  Of  ooanH^  Qie  dilld  began  to 
holloe,  and  I  halloed  and  he  stopped.  I  hol- 
loed and  told  him  te  back  upb  Of  eonree, 
he  knew  there  was  something  wrong  there, 
and  ttioi  he  backed  np^" 

^erry  Lynch,  a  seqeant  of  the  police,  testi- 
fied in  behalf  of  the  defendant  Hla  evi- 
dence Is  substantially  the  same  aa  that  of 
Peter  Oambdl,  except  that  be  testified  that 
the  motorman  holloed,  bnt  he  did  not  hear 
any  bell  ring,  and  that  at  the  time  the  diUd 
heaitated  In  the  atreet  tne  street  car  was 
doee  to  the  alley. 

WlUiam  Spenamoi,  for  the  defendant; 
testified  that  he  waa  lodUng  oat  of  his  win- 
dow on  the  north  aide  of  the  atreet,  did  not 
see  the  acddent  bnt  saw  the  child  stert  to 
ran  across  tiie  street  and  the  car  came  be* 
tween  him  and  tbe  child  and  he  did  not  see 
her  any  more;  tha^  whoi  tbe  dilld  was 
stuping  off  of  the  curb,  the  front  of  the 
car  was  about  at  the  west  line  of  tbe  ^ey. 
When  the  child  was  halfway  betwedi  the 
curb  and  the  trat^  the  car  was  about  100 
feet  west  of  tbe  little  girl.  The  first  motion 
on  the  part  of  the  motorman  to  uae  his 
brake  waa  after  the  car  had  gotten  across 
the  alley. 

TUlB  was  Btibstantlally  the  evldwce  In  the 
case.  At  the  dose  of  tbe  evldoice  tbe  de- 
fendant requested  an  Instruction  In  the  na- 
ture of  a  demurrer  to  the  evidence,  wUch 
was  refused.  l%e  court  then  Instructed  the 
Jury,  and  the  Jury  returned  a  verdict  for 
the  defmdant  and  tlimeupon  plalntllfs  lUed 
their  motI<m  for  a  new  trial,  alleging,  amoi^ 
other  grounds,  that  tbe  court  erred  In  giving 
Instructions  as  asked  by  the  defendant 
The  court  sustained  the  motion  for  new 
trial  m  tbe  ground  that  It  had  erred  In  giv- 
ing Instruction  No.  8  A  on  behalf  of  the  de- 
fendant end  from  this  order  the  defUidant 
takes  Its  appeal  to  this  court  Said  instrnc- 
tioD  No.  3  A  is  to  these  words:  'TTbe  court 
Instructs  the  Jury'  that  the  fact  that  a  per^ 
son  leaves  the  sidewalk  and  comee  neer  the 
tr&dL  iM  not  enough  In  Itself  to  bnpoee  tiia 
duty  on  tbe  motorman  to  map  the  car.  Tbeis 
must  be  sranethlug  noticeable  in  die  con- 
duct of  the  person  coming  towarda  the  tnA 
to  apprise  tiie  motorman  that  sndi  pMaon  is 
abont  to  wUx  Into  a  position  of  danger  ts 
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make  It  Incambent  on  the  motorman  to  stop 
the  ear.  Now,  it  the  Jiur  believe  from  the 
evidence  that  the  motorman  saw  the  <diUd 
leave  the  sidewalk  and  come  Into  the  street 
and  atop  before  getting  to  the  trad£,  then 
the  motormau  in  charge  of  the  car  In  con- 
troverfly  had  the  right  to  proceed  with  his 
car,  and  he  was  not  required  to  itop  the 
car  until  there  was  a  movement  by  the  t^d, 
which  indicated  that  ,  It  was  about  to  ran 
into  a  position  ot  danger;  and.  If  the  motor- 
man  aft^  seeing  the  ciiild  start  towards 
the  track  after  making  its  last  stop  in  the 
street  used  ordinary  care  with  the  means  at 
his  command,  to  stop  said  car  and  prevent 
a  collision  with  the  child,  then  there  was 
no  negligence,  and  the  plaintiff  cannot  re- 
cover in  this  case,  and  the  Jury  most  return 
a  verdict  for  the  defendant  company." 

1.  The  defendant  Insists  that  the  order 
of  the  circuit  court  granting  plaintiffs  a  new 
trial  should  be  reversed  because  the  court 
erred  in  reaching  the  conclusion  that  Its  in- 
fltmctJon  No.  8  A,  glvm  In  behalf  of  the  de- 
fendant, was  erroneous,  and  asserts  that  the 
said  Instractlon  correctly  stated  the  law. 
The  statement  in  that  instruction  "that  the 
fact  that  a  person  leaves  the  sidewalk  and 
cornea  near  the  track  Is  not  enough  in  Itself 
to  Impose  the  duty  on  the  motorman  to  stop 
the  car,  that  there  most  be  something  notice- 
able In  the  conduct  of  the  person  coming  to- 
wards the  track  to  apprise  the  motorman 
that  such  a  person  is  about  to  enter  a  place 
of  danger  to  make  It  incumbent  upon  the 
motorman  to  stop  the  car"  Is  well  enough 
when  "the  person  Is  an  adult,"  but  It  is  In- 
arollcable  to  a  child  of  the  trader  years  that 
the  deceased  child  of  the  plaintiffs  was  in 
this  case.  On  the  contrary,  numerous  cases 
Id  this  court  assert  the  doctrine  that  when 
a  child  of  tender  years,  as  the  plaintlffis' 
child  was  Id  this  case,  is  sera  by  the  engineer 
or  motorman  in  charge  of  a  train  or  car  ap* 
preaching  the  track  in  Its  front,  then  he 
sees  the  child  In  a  perilous  or  dangerous  po- 
sition. In  Cytron  v.  Railroad,  205  Mo.,  loc. 
dt  719.  101  S.  W.  117,  it  was  said  by  this 
court  in  banc:  "The  motorman  knew  his 
car  was  bound  to  occupy  viith  crushing  force 
the  very  ^t  the  child's  steps  were  directed 
to.  It  was  obvious  to  the  motorman  that 
the  child  did  not  know  that  fact"  Under 
such  drcnmfltancee  it  was  said:  "Both  dan- 
ger and  duty  began  the  instant  the  child 
left  the  sidewalk  bound  headlpng  into  the 
perit"  Livingston  v.  Railroad,  ITO  Mo.  452, 
71  S.  W.  186 ;  Meeker  v.  Railroad.  178  Mo., 
loc  clt.  176^  77  S.  W.  58;  Heinzle  v.  Street 
By.  Co.,  213  Mo.,  loc.  dt  114,  111  S.  W.  536; 
Comovskl  V.  Transit  Co.,  207  Mo.  263,  106 
8.  W.  CI.  In  the  last-mentioned  case,  it 
waa  said:  "Our  every  Instinct  teaches  that 
when  a  four  year  old  child  unattended 
leaves  the  curb  of  a  sidewalk,  that  la  a  place 
of  aafbty,  and  heads  across  the  street  de- 
voted to  traffic  In  a  great  ci^t  with  a  car 
track  12  feet  away  <m  which  a  car  is  ap- 


proa4dilng,  the  little  one  as  surety  and  in- 
stantly plunges  into  danger  as  that  the 
square  of  the  hypotenuse  ot  a  right  angled 
triangle  equals  the  sum  of  the  squares  of  the 
other  two  sides — 1.  e.,  speaking  broadly — ^it 
Is  axiomatic.  Danger  to  the  child  and  duty 
on  the  motorman's  part  began  the  Instant 
such  a  child  left  the  sidewalk  bound  head- 
long for  the  track.  Cytron  v.  Railroad,  205 
Mo.,  loc.  dt  720  [104  S.  W.  lOOj;  Livingston 
V.  Railroad,  170  Mo.  452  [71  S.  W.  136]." 
We  are  dted,  however,  by  the  defendant  to 
the  decision  of  the  Kansas  City  Court  of  Ap- 
peal in  Gabriel  v.  Railroad.  ISO  Mo.  App. 
656,  109  S.  W.  1013,  In  which  that  court  in 
Eq>eaklng  of  a  child  of  alx  years  of  age 
used  this  language:  "But  there  was  no  ac- 
tion upon  the  part  of  the  child  to  Indicate 
that  she  waa  unaware  of  her  danger  in  time 
for  tiie  defendant's  motorman  to  have  avoid- 
ed striking  her.  The  mere  fact  that  a  per- 
SOD  is  on  the  street  with  the  Intent  purpose 
of  crossing  it  while  a  car  is  approaching  Is 
no  evidence  In  itself  that  he  intends  to  place 
hlmsdf  in  a  position  of  peril"— citing  Reno 
V.  Railroad,  180  Mo.  468,  79  S.  W.  464.  Reno 
V.  Railroad  was  a  case  in  which  an  adult 
was  the  plaintiff  who  walked  across  the 
street  car  track  In  broad  daylight  when 
there  was  no  obsdructlon  either  way,  bat 
that  case,  as  is  pointed  out  In  Heinle  v. 
Railway,  has  no  application  to  a  case  of  a 
minor  child  of  tender  age  who  is  incapable 
of  contributory  negligence,  and  that  deci- 
sion did  not  follow  the  decisions  at  this 
court  on  this  point 

But  counsel  say  that  this  statement  in  the 
Instruction  is  a  mere  abstract  statement  of 
the  law,  and  we  infer  from  this  that  In  his 
opinion,  even  though  it  should  be  hdd  er- 
roneous with  reference  to  the  facta  in  evi- 
dence In  this  record,  still  it  would  not  Justl- 
ty  the  circuit  court  In  granting  a  new  trial 
on  account  of  its  error.  The  remainder  of 
the  Instruction  must  be  considered,  and  It  Is 
In  these  words:  "Now,  if  the  Jury  believe 
from  the  evidence  that  tiie  motormau  saw 
the  child  leave  the  sidewalk  and  come  Into 
the  street  and  stop  before  going  to  the  track, 
then  the  motorman  In  charge  of  the  car  In 
controversy  had  the  right  to  proceed  with 
his  car,  and  he  was  not  required  to  stop  the 
car  until  there  was  a  movement  by  the  child 
which  Indicated  that  It  was  about  to  run 
into  a  position  of  danger."  The  plaintiffs 
challenge  the  predicate  of  this  part  of  the 
instruction,  because  they  insist  that  the 
fact  that  the  child  stopped  for  an  instant, 
or  hesitated  in  Its  movement  towards  the 
car,  did  not  absolve  the  motorman  from 
the  dnty  of  taking  precaution  to  prevent  Its 
Injury  and  death.  Defendant  Insists,  how- 
ever, that  this  litstructlon  Is  based  on  the 
plaintiffs'  own  evidence  In  the  case,  and  con- 
tends that  the  witness  Chapman  testified 
that  he  saw  the  little  girl  playing  In  the 
street  near  the  curb  and  the  fact  that  she 
was  playli^  <x  standing  tbore^  and  when 
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81^  etarted  to  crosa  tbe  street  wheOier  she 
was  playing  Jnat  off  the  curb,  or  JoBt  on  the 
coTu,  would  not  affect  tbe  matter,  because. 
In  either  emit,  tbe  motonnan  was  not  boond 
to  stop  the  car  or  slaAai  the  speed  at  it  nntil 
there  was  somethiDg  to  Indicate  th»  purpose 
of  the  dilld  to  cross  tbe  street  We  have 
carefully  examined  this  evidence  of  Chap- 
man and  the  other  testlmonr  In  tbe  case, 
and,  whUe  some  of  the  witnesses  q;teak  of  otb< 
er  children  being  along  tbore,  neltlier  Chap- 
man nOT  any  other  witness  states  that  this 
child  was  playing  in  tbe  street  or  on  tbe 
sidewalk  at  any  time.  The  witness  Caiap> 
man  states  that  be  saw  the  dild  step  off  of 
the  ciub,  and  start  across  the  street,  and, 
when  it  had  gone  a  fSw  feet,  It  stoM>ed,  and 
then,  to  use  the  language  of  the  witness, 
"toddled  on  towards  the  track."  The  in- 
struction directs  the  jury  that  if  the  motor- 
man  saw  the  child  leave  tbe  sidewalk  and 
come  into  the  street,  and  stop  before  goli^ 
to  the  trade,  then  the  mtrtorman  was  undw 
no  obligation  to  flt<v  tiis  car.  When  the 
whole  evidence  of  Chapman  and  others  Is 
takoi  into  account  with  the  necessarily  ifhort 
time  within  whidi  die  whole  tranaactlai  oc- 
cnrred.  It  Is  perfectly  obvious,  we  think,  that 
the  child  made  only  a  momentary  stop  or 
hesitation  either  from  confution  in  se^ng 
the  wagon  cross,  or  from  childish  Inded^n, 
but  whatever  the  occasion  of  the  atap,  and 
evoi  tbous^  tlw  motorman  mi^t  have  seat 
its  actiim  from  the  time  it  left  tbe  curb,  and 
undnstood  tbe  likelihood  that  it  was  going  to 
continue  its  Joum^  across  tbe  trai^  under 
this  Instruction  the  motorman  was  free  ftom 
any  duty  towards  the  child  to  inrevent  Its  In- 
Jury  at  all  fitter  It  made  a  subsequent  start 
across  the  trade  We  think  the  Instruction 
is  too  strong  in  this  respect  It  was  not 
enough  that  tbe  child  mwely  stoiHwd  or  hes- 
itated to  give  the  motorman  the  rlf^t  to  pro- 
ceed, but  it  must  have  been  a  sti^,  as  gave 
him  the  idea  that  tbe  child  did  not  intend 
to  go  forward.  If  it  locriced  like  a  stop  and 
was  a  mere  pause  or  hesitation,  as  wu  tes- 
tified to  by  various  witnesses.  It  was  his 
duty  to  have  stopped  his  car  before  the  chUd 
made  the  farther  movement  whldi  Indicated 
that  it  was  about  to  run  into  a  position 
of  danger.  The  size  of  the  child,  its  extreme 
infancy,  its  position  in  a  public  street,  upon 
which  ponderous  cars  were  constanUy  run- 
ning, its  having  left  a  place  of  safety  on  the 
sidewalk,  and  started  to  cross  the  street  was 
enough  to  warn  Ibe  motorman  Qiat  it  might 
capriciously  proceed  in  its  journey,  and  enough 
to  cast  upon  him  the  duty  of  stopping  his 
car  until  the  danger  to  the  child  was  passed. 
In  Jonee  v.  Traction  Cwnpany,  201  Pa.  844, 
50  Atl.  826,  the  injured  child  was  not  upon 
the  track,  but  was  walking  upon  another 
tratik  upon  which  cars  ran  in  an  <^)poslte 
direction,  and  the  Supreme  Court  said:  "She 
was  not  at  the  time.  It  is  true,  on  the  track 
(that  track  is  the  track  of  the  motonnan 
whoee  car  ran  over  hex),  but  he  was  bound 


to  know  tliat  in  her  dilKUsh  caprice  she  waft 
as  lllmly  to  cross'ovw  in  front  of  his  mov- 
ing car  as  to  go  baA  to  tbe  pavement  uid 
his  duty  the  instant  he  saw  her,  or  if  exoN 
clalng  the  proper  care  and  watchfulness  be 
ou^t  to  have  sera  her,  was  to  stop  or  to  bo 
absolutdy  control  his  car  as  to  avoid  the 
risk  beCoK  him."  Counsel  toe  defendant 
properly  concede  that  tills  court  and  other 
courts  of  last  resort  have  placed  ,tbe  danger 
line  for  <Aildren  furtiber  away'  tnm  tba 
track  than  for  adults,  and  have  hdd  that  it 
is  the  duty  of  a  motorman  to  stt^  his  car 
Booaae  for  dilldrai  tiian  for  adults  who  are 
presumed  to  know  the  danger  and  to  stop- 
before  going  upon  a  car  tratft,  bnt  Inrist  that 
even  thiBsecasesdo  not  require  a  motorman  t» 
stop  his  car  until  thwe  la  some  movement  of 
the  diild  Indlcatliv  its  Intention  to  cross  the 
track  or  come  near  enough  to  the  car  to  put 
Itself  in  danger  of  being  stntk  and  this  is 
what  the  instruction  declares,  and  it  Is  on  Qiis 
titat  the  fivror  lies.  We  think  this  court  an- 
nounced the  true  rule  as  to  chUdrm  of 
tender  age  In  Comovskl  t.  Transit  Co.,  207 
Mo.,  loc.  dt  274,  K»  S.  W.  86,  when  it  saidr 
"Duiger  to  the  child  and  duty  on  the  motor- 
man's  part  b^an  the  instant  such  a  dilld 
left  the  sidewalk,  bound  headlong  for  the 
trat^**  Presence  in  tiie  street  wliere  horses, 
wagons,  and  cars  were  wmstantly  moving  in 
broad  daylight  of  a  child  8%  years  old,  with 
only  a  few  feet  within  tiie  curb  and  the  ear 
track  with  its  face  to  tbe  trad:,  evwy  In- 
stinct of  a  normal  man  and  universal  expe- 
rience tMcbes  bim  that  tbe  diild  is  already 
in  Imminent  danger,  and  tiie  law  having  re- 
gard for  human  life  required  a  motorman 
In  charge  of  a  ponderous  car  on  a  public 
street  to  stop  nntil  the  danger  to  the  child  is 
averted.  He  is  not  to  speculate  tiiat  It  may 
not  ran  upon  tbe  trade,  and  cannot  indulge 
the  presumption  tiiat  he  may  Indulge  as  to 
adults,  that  It  may  not  go  Into  further  dan- 
ger. It  has  already  entered  Into  the  danger 
zone.  As  said  by  the  Supreme  Court  of 
Pmnsylvanla:  **He  was  bound  to  know  that 
in  her  ch"d*»**  caprice  she  was  as  likely  to 
cross  ovor  In  ftont  ot  his  moving  car  as  to 
go  ba(^  to  the  pavement  and  his  duty  tbe 
instant  he  saw  her,  or,  If  uerdsing  proper 
care  and  watchfulness,  he  ought  to  have- 
seen  her,  was  to  stop  or  to  so  absolute 
contnA  his  car  as  to  avoid  Ibe  rl«k  before 
him."  The  mere  temporary  stop  of  tiie  lit- 
tle diUd  caused  either  by  its  caprice  or  hea* 
Itatiw  on  account  of  the  wagon  or  ear  did 
not  absolve  tiie  motorman  from  bis  duty  to- 
stop  his  ear  until  danger  to  the  ditld  Was 
certainly  averted,  but  this  Instruction  did, 
and  the  jury  were  told  that  his  duty  only 
arose  and  began  when  tbe  child  again  start- 
ed on  its  jonm^  to  Its  dtirtructlon.  Thus 
Instructed  the  Jury  ml^t  wdl  have  found 
fhat  after  that  last  start  Ibe  motorman  conltt 
not  have  stopped  bis  car  in  time  to  have  pr^ 
vented  the  injury  and  death  ot  the  child  and* 
hence  thCQr  must  find  for  dtfendant  Uore- 
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orer,  this  instnictlon  was  erroneous  becaase 
It  asBumefl  there  was  evidence  that  the  mo- 
torman  saw  the  child  leave  the  sidewalk 
aad  stop,  whereas  the  motorman  hlmaelf  tes- 
tified he  first  saw  the  child  when  it  waa  only 
a  few  feet  away  from  the  tra<^  and  another 
witness,  Officer  Camb^  testified  he  did  not 
think  the  motorman  saw  the  child  at  all  nn- 
tll  the  coUialon  had  occurred,  and  other  wit- 
nesses testified  ttie  motorman  was  looking 
apward  In  the  opposite  direction  from  that 
from  which  the  child  Approached  the  car. 
The  InstracdoD  concludes:  "If  the  moto^ 
man  after  seeing  the  child  start  towards  the 
track  after  making  its  last  stop  In  the  street 
used  ordinary  care  with  the  means  at  his 
command  to  stop  said  car  and  prevent  a  col- 
lision with  the  child,  then  there  was  no  neg- 
Ilg^ce,  and  the  plaintiff  cannot  recover  tn 
this  case,  snd  tbe  jnry  must  return  a  verdict 
for  the  defendant."  In  a  word,  the  Jury 
were  told  that,  if  the  motorman  used  or- 
dinary care  after  he  saw  the  child  start  to- 
wards the  track  after  making  its  last  stop, 
then  there  was  no  negligence  and  no  liabil- 
ity. BJrery  other  fact  was  eliminated  from 
their  consideration,  notwithstanding  there 
was  evidmce  tending  to  show  the  motorman 
was  negligent  in  not  seeing  the  child,  and  the 
jury  might  have  believed  that,  by  the  exer- 
cise of  ordinary  care,  he  would  have  seen 
her  in  time  to  have  avoided  injury  to  her, 
and  the  Instmctlons  wholly  ignored  the  tes- 
timony aa  to  his  failure  to  ring  the  bell  and 
tbe  ^orts  of  bystanders  to  warn  him  of  the 
rtilld'B  peril.  Especially  harmful  was  the 
making  the  "last  step"  the  point  when  the 
daty  ot  the  motorman  began,  hiasmucb  aa 
there  was  testimony  that  the  little  child 
stopped  first  at  the  edge  of  the  curb,  and 
then  other  testimony  that  it  made  another 
step  and  then  toddled  on  towards  the  track, 
and  nnder  this  part  of  the  Instruction  the 
jury  were  given  to  understand  that  the  mo- 
torman was  required  to  take  no  step  to  stop 
until  i^ter  this  last  step,  though  the  whole 
evIdCTce  shows  It  was  only  momentary.  Of- 
fleer  Cambell,  a  witness  for  the  defendant, 
testified  that  she  might  have  stopped  a  sec- 
ond ;  not  over  that  anyway.  In  oar  opinion 
this  instruction  was  erroneous  and  harmful, 
and  occasions  the  verdict  against  plaintiffs, 
and  the  circuit  court  did  not  err  In  so  hold- 
ing and  in  granting  a  new  trial  on  that  ac- 
count. 

2.  But  It  is  urged  that,  even  though  the  In- 
struction was  erroneous,  the  circuit  court 
erred  in  granting  a  new  trial  because  this 
court  ought  to  have  sustained  the  demurrer 
to  the  evidence  and  taken  the  case  from  the 
jury.  The  statement  of  the  facts  already  set 
forth  we  think  required  the  court  to  submit 
the  qnestlon  of  defendant's  negligence  to  the 
jnry  under  the  first  instruction  given  In  be- 
half of  plaintiffs,  without  the  Instruction  3 
A,  given  in  behalf  ot  defendant. 


S.  As  to  the  proposition  that  the  verdict 
was  for  the  right  party,  It  is  sufficient  to  say 
that  the  plaintiffs'  evidence  entitled  them  to 
have  the  Jury  pass  upon  the  ne^lgence  of  de- 
fendant under  proper  Instructions,  and  we 
hare  held  they  did  not  have  that  privilege 
and  the  learned  circuit  court  so  held.  There 
are  Instances  In  which  the  appellate  court 
has  well  said  that,  notwithstanding  the  cir- 
cuit court  has  given  an  improper  or  incorrect 
Instruction,  the  whole  record  shows  that  the 
verdict  was  right,  and  the  Jndgment  would 
not  be  reversed  where  It  was  evidently  for 
the  right  party.  Under  the  evidence  In  this 
case,  there  was  an  Issue  for  the  jury  under 
proper  Instructions,  and  it  la  not  our  prov- 
ince to  pass  up<m  the  weight  of  the  evidence. 
It  should  also  be  said  that  Instructions  Nos. 
4  and  S  were  improper,  In  that  they  sub- 
mitted to  the  jury  whether  the  plalntUEs 
were  guilty  of  contributory  negligence  In 
permitting  the  child  to  be  upon  the  street 

We  think  there  was  no  evidence  tending  to 
show  the  plaintiffs  were  n^llgent  In  this  re- 
gard. In  our  opinion  tbe  circuit  court  had 
the  right  to  grant  a  new  trial,  and  there 
was  no  error  In  Its  action  In  so  doing,  and 
the  jud^nnent  is  therefore  affirmed. 

BURGESS,  J,  concurs.  KENNISH,  X, 
not  having  been  a  member  of  the  court  when 
the  cause  was  argued,  takes  no  part  In  the 
dedslcit. 


SWOFFOBD  BROS.  DRY  GOODS  CO.  T. 
RANDOLPH. 

(KaaBos  Oty  Court  of  Appeals.  MIbsoutI. 

Ma;  2.  1910.    On  Keheariac,  Nov. 
21,  19ia) 

1.  PLBOOES  (8  80*)— EVTOBCEMMT  OP  RIGHT 

OF  Action  Plkdoed— Rights  or  PLXoan. 
A  bolder  of  collateral  security  most  ordt- 
narily,  on  converting  the  same  Into  money,  ap- 
ply the  proceeds  to  the  payment  of  the  debt, 
and  hold  the  surplus  as  trustee  for  tbe  debtor, 
to  be  paid  over  to  him  on  demaad. 

[Ed^  Note.— For  other  cases,  see  Pledges,  Csnt 
Dfg.  gS  75-86;  Dec.  Dig.  §  30.*] 

2.  Pledges  ({  80*)— Eitfobcehent  of  Right 
ov  Aonon  Pledged— Rights  or  Plbdobe. 

An  assignment  of  a  note  and  deed  of  trust 
securing  it  aa  collateral  to  secure  a  debt,  which 
provides  that,  if  the  debt  is  cot  paid  when  due, 
the  note  shall  become  the  absolute  property 
of  the  creditor,  does  not  justify  the  court  in 
forfeiting  the  note  and  deed  <n  trust  to  tbe 
creditor  on  the  debtor  failing  to  pay  the  debt 
at  maturity,  but  the  creditor'  will  be  held  to 
have  taken  the  note  and  deed  of  trust  under  an 
Implied  agreement  that,  on  nonpayment  of  the 
debt  at  maturity,  he  would  convert  the  note 
and  deed  of  trust  mto  money  and  credit  the  debt 
with  the  proceeds  and  pay  over  the  balance, 
If  any,  to  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  SS  76-85 ;  Dec.  Dig.  8  30.*] 

8.  Appeal  aho  Ebbob  (i  1022*)— QuEsrioifB 
Review ABZJB— Findings  of  Refebee. 

The  question  of  the  prepoDderance  of  the 
evidence  in  an  action  rererred  to  a  referee  to 
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hear  the  case  and  make  findinn  is  a  matter 
in  the  discretion  of  the  trial  judge,  and  Is  not 
a  proper  auhject  for  consideration  on  appeal 
from  a  jndsmeat  based  on  the  i«feree's  find- 
ings. 

[Ed.  Note.~EV>r  other  cases,  see  Appeal  and 
^gr^^CenL  Dig.  H  4016-4018;  Dec.  Dig.  I 

4.  MosTOAass  ({  841*)— Deed  or  Tbust— Salb 

BT  SUBBTITDTRD  TBDBTBB. 

Where  the  tnutee  in  a  deed  of  tnut  re- 
quested the  beneficiary  to  have  the  ahetifl  make 
the  sale  on  the  ground  of  the  Inability  of  the 
trustee  to  be  preeentt  the  sheriff  was  author- 
ised to  make  the  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  tl  1039,  1041 ;  Dec.  I>is.  |  mJ} 

6.  Btidknce  (S  4^)  — Paboz.  Dvzdbitoe— 
Vabtino  Wbittbn  Instbuukitt. 

A  written  assignment  of  a  note  and  deed 
of  trust  securing  it.  reciting  that  it  Is  made  to 
secure  a  debt  due  from  the  assignor  to  the  as- 
signee, and  a  written  lease  to  the  creditor  of 
land  executed  at  the  same  time,  must  be  con- 
strued as  one  instrument,  so  as  to  contain  all 
prior  and  contemporaneous  agreements,  and 
^ny  verbal  agreement  as  to  a  postoonemmt  of 
a  side  of  the  premises  oonveyied  by  the  deed 
■ot  trust  cannot  be  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  2144 ;  Dec.  Dig.  |  46S.*] 

6.  PUEDQBS  a  80*)  —  PUDOl  Ot  DBED  OT 

TBCsr— EnroBCBUEnT. 

Where  a  pledgor  of  a  deed  of  trust  does 
not  question  the' amount  for  which  the  pledgee 
bid  in  the  land  on  a  trustee's  sale,  but  the  con- 
troversy involves  the  amount  the  pledgee  should 
have  sold  the  land  for,  the  question  whether  the 
pledgor  did  not  attend  the  sale  and  bid  for 
the  land  so  as  to  make  It  realise  more  because 
of  a  verbal  agreement  between  the  parties  was 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Dec. 
Dig.  i  80.*] 

7.  PtXDOBS  (S  80*)  — KlQHTB  OT  PlBDOBB  — 

Plbdoed  Pbopbbtt. 

A  holder  of  a  note  and  deed  of  trust  se- 
curing It  as  collateral  for  a  debt  not  paid  at 
maturi^  may  foreclose  the  deed  of  trust  when 
due  and  by  doing  so  he  does  not  become  a  trus- 
tee ex  maleficio  for  the  debtor,  and  equity  will 
allow  the  trustee  compensation  for  his  advance- 
ments, disbursements,  and  for  the  reasonable 
value  of  his  services. 

.  [Ed.  Note.— For  other  caseL  see  Pledges, 
Cent.  Dig.  H  7S-«5 ;  Dec;  Dig.  i  8a*l 

5.  MoBTOAOEs  (S  376*)  — Deid  of  Tbust  — 
Sales— T  J  ABILITY  to  Account  to  Debtob. 

Where  a  sale  made  by  a  holder  of  a  deed 
of  trust  securing  a  debt  was  free  from  foaud 
and  the  land  realized  its  then  full  value,  tiie 
debtor  could  not  require  of  the  holder  more  than 
the  holder  profited  oy  the  transaction. 

[Ed.  Note.— For  other  casee,  see  Mortgages, 
Cent  Dig.  SS  1125-1132;  Dec.  Dig.  |  370.*] 

fii  Costs  (8  82*)— "Pbb vailing  Pabtt." 

Where,  in  an  action  on  a  note,  defendant 
sought  to  defeat  any  recovery  on  the  ground 
that  the  payee  had  sold  collaterals  for  more 
than  enough  to  pay  the  note,  and  the  court  al- 
lowed plaintiff  a  recovery,  defendant  was  not 
the  prevailing:  party  In  whose  favor  ccMts  were 
taxable  withfn  Rev.  St  1899,  |  1647  (Ann.  St 
1906,  p.  1174). 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  10&'132 ;  Dec  Dig.  I  82.* 

For  other  deSnitlons,  see  Words  and  Phrases, 
ToL  6,  pp.  6548,  6544 ;  vol.  8,  p.  7762.] 


On  Rehearing. 

10,  Plbdobs  (S  80*)— Dcbd  ov  Tbvwt—Baim 

— Liabiutt  to  Aooottht. 

Where  land  was  sold  under  a  deed  of  trust 
at  its  full  value,  the  pledgee  holder  of  the  deed 
of  trust  who  became  the  purchaser  at  the  sale 
should  be  charged  with  the  amoiuit  paid,  plus 
the  amount  of  rents  vscdved  br  him  while  in 
possession,  and  the  fact  tiiat  ne  subsequently 
iMld  the  land  at  a  profit  did  not  render  him 
liable  to  account  to  the  debtor  for  the  profit 

[Ed.  Note.— For  other  cases,  see  Pledges,  Dec 
Dfg.  8  30.*] 

Appeal  from  Olrcolt  Coart,  I4im  Countr; 
John  P.  Butler,  Jnd^. 

Action  by  the  Sw^rftord  Bros.  Dry  Ooods 
Company  agalDBt  Edward  M.  Randolph. 
From  a  Jodgment  granUng  rdlsf  to  plaintiff, 
both  parties  appeal.  Afflmwfl. 

Bremdiea  it  Wart,  for  platoHlf.  F.  H. 
McOullonib  for  defondant 

BBOADDU8,  P.  J.  This  actton  la  founded 
apOD  a  pr«nlB8ory  note.  The  answer  admits 
Its  execntlon,  and  seta  up  certain  eanltles, 
and  asks  for  an  acconnting  and  judgment 
over  against  tba  plaintiff. 

The  court  ajqimlnted  the  Honorable  IX  Bf. 
mison  referee  who  heard  the  case  snd  made 
a  finding.  As  bis  report  states  the  Issnes 
raised  by  the  pleadings  and  finding  of  facts 
and  his  condnslons  thweon^  we  adopt  It  as 
snltable  atatanent  of  the  casa  It  Is  as  fol- 
lows: 

"This  l8  a  suit  on  a  promissory  note  for 
$3,200,  given  by  the  defendant  and  hia  broth- 
er, Thomas  J.  Randolph,  to  tlie  plaintiff. 
Hie  note  is  dated  May  11^  1886,  is  doe  on 
or  before  March  16,  1897,  and  bears  8  per 
cent  compound  interest  from  date.  Tbwe  la 
a  credit  on  the  note  of  May  17,  1897,  of 
(685.60,  proceeds  of  foreclosure  of  deed  ot 
trust  securing  collateral  note.  Judgment  Is 
prayed  for  the  balance  of  the  note  and  in- 
terest. The  petition  was  fllea  in  the  Linn 
circuit  court  at  Unneus,  April  13,  190S. 
The  suit  was  at  the  sncceedlng  December 
term,  transferred  by  8tU)alaaon  to  Brook- 
field. 

'  "The  aecond  amended  answer,  filed  at  the 
February  term,  1906,  admits  the  execution 
of  the  note  but  denies  generally  the  otiier 
allegations  of  the  petition.  It  also  contains 
a  special  plea  setting  np  as  a  defense  and 
counterclaim  substantially  this  same  state  of 
facts;  that  the  $3,200  note  was  given  for  a 
balance  due  plaintiff  on  a  stock  of  goods 
bought  of  it;  that  this  sto<^  was  traded  by 
defendant  to  one  Hart  for  840  acres  of  land 
In  Carroll  county,  Mo.;  that  Hart  made  the 
deed  to  defendant,  and  gave  his  brother, 
Thomas,  his  note  for  $6,000  secured  by  deed 
of  trust  on  the  land;  that  plaintiff  was  to 
take  the  $6,000  note  and  deed  of  trust  as 
collateral  security,  and  that  defendant  was 
to  deliver  to  plaintiff  possesaion  of  the  land 
the  Ist  of  March,  1897;  that  it  was  agreed 
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Oat  plalntUt  Bhonld  scOl  the  land  and  pay 
off  the  flTBt  deed  of  tmst  for  «5,000  and 
nccnied  Intereet,  tbe  $3,200  note  and  tbe 
reasonable  txfesmem  of  eale;  Qtat  the  payors 
In  tbe  18^00  note  ahonld  bd  bonnd  no  fur- 
tber  than  the  amount  realised  exceeded 
the  aggr^te  amomit  of  the  two  notes  and 
expenses;  the  sarplos  together  with  tbe 
rents  and  profits  ot  the  land,  was  to  be  ac- 
coanted  for  to  defoidant;  that  this  agree- 
ment wae  fnlly  carried  out  on  dtfovdants 
part  It  Is  further  alleged  that  plalntlfl, 
with  Intmt  to  d^rand  defendant  ont  of  bis 
eq-nlty  In  the  land,  on  the  matarlng  of  Oie 
S3,200  note,  foreclosed  the  $ft,000  deed  of 
trost,  causing  the  land  to  be  sold  by  tbe 
sherlflT,  wlthont  notice  to  Wren,  the  trustee, 
OD  May  17,  1S07.  at  which  sale  the  defend- 
ant did  not  appear  as  a  bidder,  relying  on 
tbe  agreanent  of  plalnttCF;  that  at  the  sale 
tbe  land  was  bougbt  by  plaintiff  for  $725 
BQbject  to  tbe  prior  deed  of  tmst,  and  net 
proceeds  of  sale,  $685.50,  credited  on  tbe  note; 
that  at  the  time  of  tbe  trnstee's  sale  tbe  land 
was  reasonably  worth  $17,000,  and  that  plain- 
tiff should  account  to  defendant  for  $8,514; 
that  plaintiff  held  the  land  for  several  years 
receiving  rent  to  tbe  total  amount  of  $500, 
and  then  sold  the  land  for  $8,443,  and  that 
plaintiff  should  also  account  for  these  mon- 
eys. The  answw  concluded  with  praying  for 
an  accounting,  tbe  appolntmmt  of  a  referee, 
if  necessary,  etc 

"The  repllcaUon  filed  on  tbe  bearing  be- 
fore me  admltB  the  receipt  on  May  11,  1896, 
of  the  $6,000  note  and  deed  of  trust  as  col- 
lateral security  for  tbe  note  sued  on,  the 
foredosnre  under  that  deed  of  trust,  and  tbe 
purchase  at  said  sale  of  tbe  land  by  tbe 
plaintiff,  subject  to  the  $5,000  deed  of  trust, 
and  denies  generally  all  other  allegations  of 
new  matter  set  up  on  the  answer, 

"1  find  the  facts  In  tbe  case  to  be  as  fol- 
lows: So  far  as  tbe  evidence  discloses,  the 
business  relations  between  the  parties  to  this 
suit  began  in  1896.  In  that  year  the  plain- 
tiff sold  or  traded  to  defendant  a  stock  of 
goods  valued  at  over  $18,000  for  land  valued 
at  about  $10,000.  For  tbe  difference  tbe  de- 
foidant  gave  plaintiff  bis  notes.  In  Febru- 
ary, 1896,  the  defendant  traded  his  stock  of 
goods  to  one  Hart  for  340  acres  of  land  in 
Carroll  county,  Mo.  The  deed  from  Hart 
for  the  land  bears  date  of  February  24,  1896, 
was  filed  for  record  March  16,  1896.  conveys 
the  land  for  an  express  consideration  of  $17,- 
000,  and  Is  subject  to  a  deed  of  trust  to  one 
Tlmmons  for  $5,000,  due  November  25,  1899, 
which  the  grantee  assumes  and  agrees  to 
I>ay  as  part  consideration  for  the  land. 
Thomas  J.  Randolph,  now  deceased,  was  a 
brother  of  tbe  defendant,  had  an  Interest  In 
the  store,  and,  after  the  trade,  an  Interest 
In  the  land.  A  settlement  took  place  be- 
tween blm  and  the  defendant,  and  on  March 
16,  1896,  tbe  defendant  gave  his  brother  his 
acta  tor  $d,O0(h  due  one  rear  aftor  date, 


with  8  per  cent  compound  Interest  from 
date,  and  to  wcnie  It  gave  a  aeoond  deed 
of  trnst  on  the  land.  This  deed  of  trust  was 
filed  for  recmrd  April  6,  1S06.  A  dispute 
arose  between  plaintiff  and  defendant  over 
tbe  notes  givon  In  ISM,  and  Anally  theidaln- 
tUt  brou^t  loit  In  the  linn  circuit  court  on 
them,  bxA,  before  trl^  the  ^aintiff,  through 
Its  agent  and  emplc^fi,' John  P.  Hanna,  ad- 
justed the  dUTerence  between  It  and  the  de- 
fendant, and  the  defendant  gave  the  compa- 
ny his  note  for  $3,200  to  full  settlement 
This  Is  the  note  sued  on.  It  Is  dated  May 
11. 1896,  Is  due  on  or  before  March  16,  1897, 
the  date  of  the  maturitr  of  tbe  $6,000  note, 
and  bears  8  per  cent  compound  Interest 
from  date.  It  Is  also  signed  by  bis  brother, 
T.  J.  Randolph. 

"How  long  It  took  to  adjust  the  difference 
between  plalntlfl  and  defendant  just  referred 
to  does  not  appear,  but  In  addition  to  tbe 
$3,200  not^  the  defendant  gave  plaintiff  a 
lease,  duly  ad^nowledged,  on  tbe  340  acres,  - 
a  paper  called  by  counsel  for  defendant  a 
receipt  and  by  counsel  for  plaintiff,  a  con- 
tract, In  relation  to  the  $6,000  note  and  deed 
of  trust  which  was  turned  over  to  plaintiff 
by  T.  J.  Randolph  as  collateral  security,  and 
a  deed  of  assignment  of  tbe  $6,000  note  and 
deed  of  trust  by  T.  J.  Randolph  to  the  plain- 
tiff. ^6  lease  recites  that  for  $1  to  be  paid 
March  1,  1898,  tbe  defendant  leases  to  plain- 
tiff the  840  acres  for  one  year  beginning  on 
tbe  1st  day  of  March,  1897.  It  further  pro- 
vides that  If  the  defendant  shall  on  or  be- 
fore March  16,  1897,  pay  off  and  discbarge 
tbe  $3,200  note,  then  the  lease  shall  become 
null  and  void  after  March  16,  1897,  other- 
wise to  remain  In  full  force  and  effect  Im- 
mediately following  this  provision  and  con- 
cluding the  lease,  there  Is  written  in  with 
pen  and  ink  this  sentence:  'Said  note  Is  also 
secured  by  note  and  deed  of  trust  for  $6,000, 
which  is  held  as  collateral  security.*  There 
are  two  copies  of  the  receipt  or  contract 
more  properly  termed  tbe  'receipt*  and  'con- 
tract' Both  of  these  copies  were  written  on 
the  typewriter  at  the  same  time.  One  copy 
was  held  by  tbe  defendant  and  at  tbe  trial 
was  offered  and  read  In  evidence  by  blm. 
It  is  signed  'Swofford  Bros.  Dry  Goods 
Go.  by  John  P.  Hanna,  Agt,*  and  bears  no 
other  signature.  The  other,  a  carbon  copy, 
was  held  by  tbe  plaintiff,  and  on  the  trial 
was  offered  and  read  in  evidence  by  It  It 
Is  signed:  *B.  M.  Randolph,  T.  J.  Randolph, 
and  Swofford  Bros.  D.  G.  Co.,  J.  P,  Hanna, 
Agt*  The  first  of  these  duplicates  is  a  re- 
ceipt acknowledging  the  receipt  from  T.  J. 
Randolph  of  the  $6,000  note  and  deed  of 
trust  by  plaintiff,  stating  that  It  held  the 
note  and  deed  of  trust  as  collateral  security 
for  the  payment  of  tbe  $6,000  note,  and  deed 
of  trust  as  collateral  security  for  the  pay- 
ment of  the  $3,200  note,  and  that,  upon  tbe 
full  payment  of  tbe  latter  note  at  maturity 
(on  or  before  March  16^  1897),  the  $6,000 
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Dota  and  deed  of  trust  were  to  be  surren- 
dered to  T.  3.  Randolph.  Then  follows  this 
sentence  and  paragraph:  *If  said  $3,200  note 
Is  not  paid  at  maturity,  then  the  $6,000  note 
and  deed  of  trust  become  the  abaolnte  prop- 
&cty  of  said  Swoflford  Brothers  Dry  Goods 
Company.'  The  deed  of  assignment  recites 
in  formal  language  the  assignment  of  the 
$6,000  note  and  deed  of  trust  securing  It  by 
T.  J.  Randolph  to  the  plaintiff,  and  recltea 
that  the  assignment  is  made  to  secure  the 
payment  of  the  $8,200  note.  It  was  filed  for 
record  May  12,  1896.  The  d^endant  did  not 
keep  the  Interest  paid  up  on  the  Tlmmons 
deed  of  trust,  the  payment  of  wbidi  he 
had  assumed,  and  the  land  was  advertised 
to  sell  under  It  January  2,  1S97.  Before  the 
day  of  sale  the  Interest  and  coets  were  paid 
by  the  plaintiff.  February  22d  the  law  firm 
of  Ldzler  &  Morris  of  Carronton,  renresent- 
ing  the  plaintiff,  wrote  to  Hr.  Wren,  the 
trustee  in  the  $6,000  deed  of  trust,  to  know 
in  case  the  $6^000  deed  of  troat  was  foie- 
closed  whether  he  desired  to  act  as  trustee. 
They  received  an  answer  to  th^  letter  dated 
Febmary  2Ath  tliat.  If  ordw  closed  wtaoi 
due,  to  advertise  and  be  would  attend  to  It' 
They  afterwards  recdved  a  letter  from  Mr. 
Wren,  dated  March  24,  1897,  saying  that  It 
was  oncertaln  as  to  his  belnr  able  to  be 
thwe^  and  Oiat  they  had  better  get  tbe  sher- 
iff to  attend  to  It  Tbe  $8,200  notp  not  being 
paid  at  matorlly,  the  land  was  advatlsed 
under  the  $6,000  deed  of  tmst  by  the  sheriff 
of  Oam^  county  and  sold  by  him  on  ttie 
17th  day  of  May,  1897,  to  the  plalnUfl  tor 
$726i  Tbe  net  proceeds  of  tbe  sale,  $68S.0O. 
was  credited  of  that  date  on  both  notes,  and 
a  trnstetfs  deed  was  on  the  same  day  made 
to  the  plaintiff. 

"Immediately  following  the  sale,  the  land 
was  placed  by  plaintiff  In  diarge  of  Losler 
&  Morris,  who  rented  It  for  several  years, 
and  finally  sold  It  The  land  consisted  of 
two  tracts  or  farms,  known  as  the  Bluff  farm 
and  the  bottom  land.  The  Blnff  fltrm  con- 
sisted of  100  acres,  the  bottom  land  of  240 
acres.  It  might  be  w^  to  state  here  that, 
although  tbe  land  has  all  along  been  spoken 
of  as  containing  340  acres,  in  point  of  fiict 
the  bottom  land  was  fractional  and  contained 
only  222  acres  instead  of  240  acres,  as  It 
would  have  done  had  the  quarter  sections 
been  full.  Ttie  bottom  land  was  sold  to  J. 
O.  Shinn,  August  11,  1900,  for  $4360^  a  part 
of  the  Bluff  farm  to  Ilarvey  Irwin,  Hay  19, 
1902,  for  ^00,  and  the  remaining  portion  of 
that  farm  to  David  Swank  October  2,  IHOIZ, 
for  $3,293.75,  making  the  gross  proceeds  of 
the  land  $8,543.76.  A  number  of  witnesses 
testified  as  to  tbe  value  of  these  different 
pieces  of  land;  also  as  to  their  rental  value. 
Some  of  these  witnesses  had  lived  for  years 
near  the  laud,  and  were  farmers,  others  were 
real  estate  men,  and  all  seemed  well  acquaint- 
ed with  values  of  real  estate.  I  am  of  the 
opinion  that  each  of  the.se  parcels  of  land  was 
sold  by  the  plaintiff  at  and  for  Its  reasonable 


market  value,  and  I  so  find.  As  jost  stated, 
the  bottom  land  was  sold  for  $4,85a  Of  this 
$3,160  was  applied  on  the  Timmou  note,  $17.- 
06  for  taxes,  $6.76  for  the  other  expenses,  and 
$60  paid  liozlv  and  Morris  for  commission, 
making  a  total  of  $3,20a38,  and  leaving  a 
balance  of  $1,146.67,  net  proceeds  of  sale, 
which  were  rectived  by  plaintiff  August  11, 
1900.  Twenty-two  and  one-half  acres  of  Che 
Bluff  f^rm  weie  sold  for  $900.  The  eavenaes 
attending  this  sale  were  $76,  making  the  net 
proceeds  of  this  sale  $826,  whidi  were  re- 
ceived by  the  plaintiff  May  19, 1902.  Sevai- 
ty-sevm  and  one-half  acres,  the  remaindw  of 
the  Bluff  form,  were  sold  for  $3,293.76.  Of 
this  $2,104  was  paid  Tlmmons,  bcdng  balance 
dueonhisnota  The  expoises,  Indndlng  tax- 
es, abstract  fees  and  commission  were  $06.87, 
leaving  the  net  proceeds  of  the  sale  $1,092.88, 
which  together  with  $3.50  return  pr^uinm  on 
Insurance^  making  a  total  of  $1,006.88  was  re- 
ceived by  the  plaintiff  October  7,  1002.  The 
land,  as  has  been  stated,  was  sold  under  the 
$6,000  deed  of  trtut  on  May  17,  1807,  and 
from  that  time  on  the  land  was  in  the  pos- 
session and  under  the  control  of  plaintiff. 
Prior  to  the  sal^  as  shown  by  Ita  Exhibit  D, 
the  plaintiff  paid  $867  to  stop  the  sale  under 
the  TlmnKHia  deed  of  trust,  being  the  accrued 
interest  and  expenses  of  advertisii^  It  paid 
out  for  repairs  a  few  days  after  the  sale  $63.- 
26,  and  also  $2.60  for  recording  the  $6,000 
deed  of  tmst  and  the  trustee's  deed,  making 
a  total  outlay  of  $432.76.  In  February,  1897, 
It  received  $300  rent  leaving  a  balance  over- 
paid by  plaintiff  of  $lS2.m  Beginning  with 
July,  1897,  the  plaintiff  paid  out  for  Interest 
on  the  Tlmmons  loan,  taxes,  repairs,  Insur- 
ance, and  seed,  as  shown  by  its  Exhibit  E,  in 
whlcb  all  o^ttises  and  receipts  are  Itemized, 
the  sum  of  $l,08a64,  and  received  $1,425.64, 
showing  the  expenses  during  this  time  to 
have  been  $112.90  more  than  the  receipts. 
And  from  the  two  exhibits,  D  and  E,  It  ap- 
pears  that  the  total  amount  received  by 
plaintiff  was  $1,726.04,  while  It  paid  ont  a 
total  of  $1,971.29,  showing  the  expenditures 
to  have  been  $246.66  more  than  the  receipts. 

"It  may  perhaps  seem  strange  that  340 
acres  of  land  lying  from  3H  to  4  miles  west 
of  OarroUton,  and  which  sold  for  upwards  of 
$8,600,  could  not  pay  Its  own  expenses,  and 
had  to  be  rented  at  a  loss.  In  answer  to  this 
It  Is  said  that  240  acres  of  tbe  land  was  bot- 
tom land  and  was  subject  to  overflow,  and 
had  to  be  rented  for  crop  rent  and  from 
It  was  realized  during  the  time  plaintiff  had 
it  practically  nothing.  The  accounts  are  in- 
termixed. They  are  kept  by  a  reliable  busi- 
ness firm,  which  looked  upon  the  property 
as  its  own.  Then  defendant  who  looked 
upon  tbe  land  as  bis.  and  as  hdd  by  the 
plaintiff  in  trust  for  him,  drananded  no  ac- 
count and  no  attempt  has  been  made  before 
me  to  Impeach  the  accuracy  of  tlie  accounts. 
X  see  no  valid  reason  why  I  should  not  ac- 
cept them  as  correct  &iid  I  therefore  find 
ttiat  prior  to  tpe  sale  of  all  the  land  the 
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plalDtUC  Ikad  receired  $1,726.M  and  bad  paid 
oQt  $1,9TL29,  and  had  paid  ont  $245.66  more 
than  It  had  received.  As  I  Tlew  this  case^  the 
evidence  of  the  d^endant  and  of  Mr.  Hanna, 
as  to  the  Interlliuatlon  ot  the  words  In  the 
receipt  and  contract,  how  those  words  came 
to  be  written  in,  and  the  effect  the  lnt»- 
llneatlon  was  Intoided  to  haveb  la  ImmaterlaL 
"The  case^  In  my  Jndgmoit^  should  be  de- 
eded upon  broad  etiultable  j^lndiOefl.  As  I 
read  the  lease,  the  receipt,  and  contract,  and 
the  aadgnmoitf  the  |6,000  note  and  deed  of 
trust  was  held  by  the  plaintiff  as  collatml 
security  for  the  $8,200  note,  both  before  and 
after  the  letter's  maturlt?.  The  $6,000  note 
ought  not  to,  and  in  equity  never  did,  become 
the  absolute  property  of  idalntUf.  The  plain- 
tiff did  have  the  right  to  foreclose  the  $6,000 
deed  of  trust  upon  the  failure  of  tbe  dtfend- 
ant  to  pay  the  $3,200  note  at  its  maturity, 
and  it  was  clearly  acting  irtthln  Us  rights, 
whok  by  Its  fraction  the  sheriff  advertised 
and  sold.  By  its  pnrdiase  of  the  laud  at 
the  foretdosnre  ule  the  defendant's  equity 
of  redemption  was  extinguMied,  and  the  land 
became  the  plaintiff's,  but  It  warn  also  its 
duty  to  account  to  the  defendant  for  tiie 
roits,  less  the  e^tenses  and  upon  the  sale 
of  the  land  to  ai^tly  the  net  proceeds  as  cred- 
its on  the  $8,200  not&  To  hold  under  the 
(kcts  in  this  case  that  the  $6,000  note  be- 
came the  absolute  property  of  plaintiff,  that 
by  Its  purchase  at  the  ftiredosure  ssle  it  be- 
came the  absolute  owner  of  the  land,  that  all 
equity  and  good  oonsdoice  required  it  was 
to  place  a  credit  of  $68EL60  on  the  $8,200  note 
of  the  proper  date^  that  plaintiff  iras  oitltled 
to  ke^  what  it  rec^ved  from  tbB  sale  of  the 
land,  and.  In  addition  to  Umt,  can  now  re- 
cover tnaa  the  defendant  13ie  $3,200  note, 
with  the  cradlt  tliereon,  would  be  unconscion- 
able and  nnjucrt;.  The  plaintiff  is  entitled  to 
its  debts,  and  no  mora  It  Is  oitltled  to  the 
$3,200  with  8  pw  cent',  compound  interest 
thereon  from  May  11,  1806,  to  be  credited 
with  the  net  proceeds  of  the  sales  of  tbe  luid 
at  the  respective  dates  when  received ;  that 
Is,  to  the  following  credits:  August  11,  1900, 
$1,146.67;  May  19,  1W2,  $825;  and  October 
7.  1902.  $1,096^  The  credit  of  $686.50  on 
the  note  should  be  disregarded.  It  Is  not 
a  proper  item  of  credit  The  difference  be- 
tween plaintiff's  bid,  $725,  and  the  amount 
credited  on  the  note,  $6^.50,  viz^  $39.50. 
however,  r^resents  what  num^  the  plaintiff 
actnally  paid  out  at  the  sale,  and  this  amount 
should  be  added  to  the  $215.65  also  expended 
by  it,  makbig  a  total  of  $285.15,  which 
amount  tbe  defendant  also  owes  plaintiff. 
The  note  Is  for  $3,200,  is  dated  May  11. 

and  bears  8  per  cmt  compound  Inter- 
est from  date.  It  Is  entitled  to  three  credits, 
as  foUowB:  August  11,  1900^  to  $1,146.07; 
May  19,  1002,  to  $825;  and  October  7,  1902, 
to  $l,006.8a  A  cMuputatlon  <tf  the  note  on 
this  basis  computing  tbe  Intereet  to  the  time 
of  first  paym«it,  deducting  that  payment 
from  the  amount  of  the  note,  then  com- 


ptxtlng  the  Interest  on  the  remainder  to  the 
date  of  the  seecmd  payment,  and  subtract- 
ing the  second  payment  from  that  amount 
tiben  compute  Intwest  <m  tbe  remainder  up 
to  tbe  time  of  the  last  paymoit  and  deduct- 
ing that  payment  &om  that  amount,  and 
then  computing  tntttest  on  the  remainder  up 
to  the  16th  of  February,  1909,  ttie^rst  day 
of  the  Febmary  term  of  tbe  Brookfield  court, 
shows  that  the  note  at  that  time  would 
amount  to  ^687.46.  In  addition  to  this 
amount;  the  plaintiff  Is  entitled  to  $285.15  for 
mon^  expended  by  him  while  holding  the 
land,  maldng  a  total  amount  due  plaintiff  by 
defendant  on  February  15, 19(»,  of  $3,872.61. 

"I  thwefore  recommend  that  Judgmrat  be 
entered  by  the  court,  as  of  February  16,  ^09, 
in  favor  of  the  plaintiff  and  against  the  de- 
foidant  for  the  sum  of  $8,872.61.  I  forthor 
reonnmend  that  tJbe  judgment  be  so  framed 
that,  up<m  the  payment  of  that  sum,  with  in- 
terest if  not  paid  on  February  16,  1909,  the 
plaintiff  be  required  to  delivw  up  the  $6^000 
notfc" 

In  due  time  both  parties  filed  exceptions 
to  the  referee's  report  which  upon  hearing 
the  court  overruled  and  entered  judgment  iq>- 
on  Qie  findlnc;  and  both  appealed  from  the 
action  of  the  court  and  have  filed  in  this 
court  a  J<dnt  abstract  of  tbe  record. 

The  grounds  of  plaintiff's  oceptlons  are: 

"First  Because  the  refnee  erred  in  hold- 
ing that  the  dtfendant  was  entlUed  to  an  ao- 
comitlng  of  tbe  money  received  and  paid  out 
on  acomnt  of  tbe  lands  described  in  the  pe- 
tition after  the  foreclosure  of  the  $6,000  deed 
of  trust,  dated  March  16,  1896. 

**Second.  Because  the  referee  erred  in  hold- 
ing that  the  defendant  is  entitled  to  credit 
on  the  note  sued  on  for  the  net  amonnto  rea- 
lised by  plaintiff  upon  the  sales  of  said  land 
made  after  the  foreclosure  of  said  deed  of 
trust 

"Third.  Because  the  referee  erred  in  hold- 
ing that  the  defendant  had  any  interest 
whatever  in  said  lands  after  the  foreclosure 
of  said  deed  of  trust" 

The  exceptions  filed  by  defendant  are  as 
follows: 

"First  Because  the  referee  erred  in  find- 
ing and  holding  that  the  lands  In  question 
were  sold  by  plaintiff  tw  the  reasonable 
market  value  thenot,  when  In  truth  and  in 
fact  the  evidence  shows  and  proves  that  said 
lands  were  sold  for  much  less  than  the  mar- 
ket valne  thereof. 

"Second.  Because  the  referee  ored  in  find- 
ing and  holding  that  the  plaintiff  had  the 
rlgl^t  to  make  the  trustee's  sale  of  the  lands 
in  question  on  May  17,  1S97,  and  that  de* 
fendant's  equity  of  redemption  was  thereby 
extinguished  and  the  lands  became  plaintiffs'. 

"Third.  Because  taie  referee  erred  In  find- 
ing and  hiding  that -the  plaintiff  had  recelv* 
ed  and  ought  to  account  for  the  sum  of  only 
$1,725.6^  as  the  rentel  value  of  the  lands  In 
question  for  the  years  1897,  1899,  1900,  1901, 
and  1902,  when  the  greater  wcdgbt  of  the 
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evidence  In  the  cause  shows  and  proves  tbflt 
the  true  rental  value  of  said  lands  was  the 
sum  of  about  $1,000." 

The  fourth  objection  Is  that  the  referee 
erred  in  admitting  certain  Incompetent  evi- 
dence, and  the  fifth  objection  Is  to  the  same 
purpose. 

The  sixth  objection  goes  to  the  w^ht  of 
the  evidence  and  the  seventh  la  bat  a  repe- 
tition of  former  objections. 

The  plalnticr  in^sts  that  they  are  not  only 
entitled  to  have  a  ju^ment  on  the  note  de- 
<aared  on  for  $3,200,  bat  also  should  not  be 
required  to  account  for  the  net  proceed  of 
the  $6,000  note  assigned  to  them  as  collateral 
secarlty  for  the  payment  of  the  former.  Or- 
dinarily In  such  cases  the  holder  of  collater- 
al security  Is  obligated  to  apply  the  net  pro- 
ceeds thereof  if  he  bad  converted  It  into 
money  to  the  payment  of  the  original  debt, 
end,  if  the  proceeds  exceed  the  amount  of 
BQcfa  debt,  he  holds  the  surplus  as  the  trus- 
tee of  the  d^tor,  to  be  paid  over  to  him  on 
demand.  According  to  the  terms  of  the  as- 
signment of  said  note,  the  plaintiff  took  it 
with  the  Implied  agreement  tliat,  in  the 
event  the  principal  debt  was  not  paid  when 
due,  they  would  convert  the  security  into 
money,  and  credit  the  principal  debt  with  the 
proceeds  and  pay  over  the  net  balance,  If 
any,  to  the  defendant. 

But  it  iB  contended  that,  notwithstanding 
the  terms  of  the  assignment  that  the  same 
was  to  operate  as  collateral  aecmttff  the  as- 
signment farther  by  Its  tema  provided,  If 
the  debt  was  not  paid  when  due.  the  c611at- 
eral  note  was  to  "become  absolute  pn^erty" 
of  plalntUf,  and,  such  being  the  fad;  the 
plaintiff  was  not  obligated  to  return  to  de- 
fendant Bach  surplus  proceeds.  If  the  col- 
lateral note  was  to  become  the  absolute  i«op- 
erty  of  plaintiff,  if  the  principal  note  was 
not  paid  when  due,  the  failure  of  dtfendant 
to  make  payment  at  that  time  would  oper- 
ate as  a  forfeiture  of  the  collateral  note.  We 
are  asked  to  make  this  forfeiture  good ;  that 
is  to  say,  plaintiff  not  only  aeks  that  the 
debt  be  paid,  but  also  that  defendant  forfeit 
to  it  the  net  proceeds  of  tiie  $6,000  collat- 
eral note  according  to  the  strict  terms  of  the 
contract  It  is  said:  "Wherever  a  penalty 
or  forfeltare  is  used  merely  to  secure  the 
payment  of  a  debt,. or  the  performance  of 
some  act,  or  the  enjoyment  of  some  right  or 
ben^t,  equl^,  considra'taig  the  payment,  or 
performance,  or  enjoyment  to  be  the  real 
thing  Intended  by  the  agreement,  and  the 
penalty  or  forfeiture  by  awarding  compensa- 
tion instead  thereof,  proportionate  to  the 
dam^l^  actually  resulting  ftom  the  nonpay- 
ment  •  •  • "  i  Pomeroy's  Bq.  Jurispru- 
dence 0&  EdO  I  488.  TbiB  is  a  dear  state- 
ment of  the  equity  law  governing  the  case. 
In  a  recoit  case  the  Supreme  GOnrt  of  this 
state  laid  down  the  broad  doctrine  that  a 
court  of  equity  never  declares  a  forfeiture, 
but,  on  the  contrary,  when  It  does  Interfere 
In  a  case  ct  forfeiton^  it  la  only  to  relieve 


against  it  Moberly  v.  Trenton,  181  Mo.  637. 
81  S.  W.  168.  In  an  early  day  of  our  juris- 
prudence, Judge  Scott  said  a  penalty  In  a 
court  of  equity  was  "a  thing  never  allowed." 
Watts  V.  Watts,  11  Mo.  647.  Such  being 
clearly  the  equity  of  the  case,  it  follows  that 
all  the  exertions  takoi  by  jdaintlff  to  re- 
port of  the  referee  were  properly  ovoruledt 
and  that  they  have  no  just  cause  to  complain 
of  Qie  judgment  of  the  court 

We  are  not  called  upon  to  consider  ques- 
tions raised  by  defendant  on  his  appeal  re- 
lating to  a  preponderance  of  the  evidence, 
such  as  the  findings  of  the  referee  as  to  the 
reasonable  market  value  of  the  lands  and 
their  rental  value.  These  were  matters  pe- 
culiarly resting  within  the  discretion  of  the 
trial  Judge,  and  are  not  proper  subjects  for 
the  consideration  of  this  court 

We  believe  the  sale  of  lands  by  the  sherU^ 
instead  of  by  the  trustee  named  In  the  deed 
of  trust,  was  authorised  by  the  refusal  of 
the  latter  to  act.  The  case  is  similar  to  that 
of  Chase  v.  WUUams,  74  Mo.  429. 

And  we  are  satisfied  that  under  tiie  terms, 
of  the  assignment  and  lease  both  e»cuted 
at  the  same  time,  on  Hay  11, 1899,  and  which 
are  to  be  construed  as  one  instrument  con- 
taining all  prior  and  contemporanieoua  agree: 
menta,  that  there  could  be  no  verbal  binding 
agreement  that  the  sale  of  the  land  should 
be  postponed  for  one  year  atter  the  date 
whm  the  note  became  due,  and  for  default  in 
payment  of  which  tlie  trustee  was  authorised 
to  close  the  said  deed  of  trust 

Defendant  claims  that,  becaiue  of  said 
verbal  agreement  he  did  not  attend  the  sale 
and  bid  for  the  land  so  as  to  make  it  realize 
more.  But  we  cannot  see  what  that  has  to 
do  wiOi  the  question  here,  as  it  is  not  the 
amount  for  wblcb  the  plalntiff>i  bid  on  the 
land  that  Is  in  controversy,  but  0ie  amount 
he  sold  or  should  .have  sold  it  for.  The 
[dalntiff  having  the  1^1  right  as  holder  of 
tile  collateral  note  to  foredose  the  deed  of 
trust  when  due,  it  did  not  by  so  dMng  become 
trustee  ex  malefldo.  Equib'  under  sudi  etr- 
cnmstances  viU  allow  the  trastee  compensa- 
tim  for  his  advances,  his  dlsbnrsements,  and 
also  for  the  reasonable  value  of  his  services. 
Edwards  v.  Qottsdialk,  25  Mo.  Ai^  S49. 
There  was  ther^ore  no  error  In  allowing 
plalntitrs  dalms  tor  eatpemes  incnrred  while 
in  chai^  of  the  lands. 

The  idalntife,  in  order  to  prove  these 
claims,  introduced  ccqvles  of  entries  In  its 
books;  the  production  of  the  books  being 
waived.  This  is  allseed  as  error.  They  do 
not  stand  upcm  the  same  footing  as  boob 
k^  by  merchants  with  their  customers,  but 
were  k^t  by  plaintiff  for  its  own  use,  and 
we  doubt  that  th^  were  competent  evidence 
as  between  the  idabitifl  and  Pendant  But 
there  was  other  competent  evidence  that  they 
were  correct  except  ofl  to  one  or  two  small 
items,  and,  M  defendant  did  not  attar  any 
conntervalllng  evidence,  we  do  not  regard 
the  error,  U  It  was  one  that  ought  to  be  con- 
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Bldered,  important  The  defendant  by  ask- 
ing for  an  accounting  Tlrtually  waived  bis 
rlglit  to  object  to  the  legality  of  the  foreclo- 
sure Bale,  and,  aa  the  finding  of  the  referee 
la  that  the  sale  made  by  plaintUf  was  free 
from  fraud  and  that  the  land  realized  U»  full 
Talue,  he,  the  defendant,  Is  In  no  position  to 
require  of  them  more  than  they  have  profit- 
ed by  the  tranaactlcm.  Having  asked  equity 
he  must  do  equity. 

The  defendant  moved  the  court  to  tax  all 
the  coats  of  the  case  against  the  plaintiff, 
■which  the  court  refused.  But  the  court  did 
in  fact  apportion  the  cost  upon  the  hearing 
before  the  referee  equally  between  plalntlfT 
and  defendant,  but  taxed  the  other  costs  of 
the  case  against  d^ndant  Defendant  was 
not  the  prevailing  party  in  whose  favor  costs 
are  taxed  within  the  meaning  of  section 
1547,  Bev.  St.  1899  (Ann.  St  1906,  p.  1174). 
The  case  of  Hawkins  v.  Nowland,  6S  Vio. 
328,  has  no  application  to  the  question.  We 
think  the  conrt  was  exceedingly  liberal  to  de- 
fendant In  the  taxation  of  the  costa,  and  that 
he  has  no  cause  to  complain  on  that  score. 

Upon  the  whole  we  feel  that  the  case  was 
wen  tried,  and  that  substantial  justice  was 
done. 

Affirmed.  All  concur. 

On  Rehiring. 

An  opinion  was  rendered  in  this  case  on 
the  lOtb  day  of  May,  1910.  On  motion  of  de- 
fendant a  rehearing  was  bad  on  the  ground 
that  the  statement  of  facts  wa«  not  strict- 
ly accurate.  Tlie  statement  had  reference  to 
proof  of  plaintiff  In  the  accounting,  for  his 
advances,  his  dlsbarsMuents,  and  for  the  val- 
ue of  hla  serrlcea.  The  statement  is  as  fol- 
lows: "The  plaintiff  In  order  to  prove  these 
claims  introduced  copies  of  entries  In  its 
books;  the  production  of  the  books  being 
waived.  This  Is  alleged  as  emw.  Th^  do 
not  stand  upon  the  same  footing  as  books 
kept  by  merchants  with  their  customers,  but 
were  kept  by  plaintiff  fof  its  own  mo,  and 
we  doubt  tiiat  th^  were  competent  evMence 
as  between  the  plaintiff  and  defendant  But 
there  was  other  evldmce  that  they  were  cor- 
rect except  as  to  one  or  two  small  items,  and 
as  defendant  did  not  offer  any  countervail- 
ing evidence,  Vre  do  not  r^rd  the  error,  if 
it  was  (me  tiiat  ouSht  to  be  considered,  Im- 
portsnt**  Upon  further  examination  of  the 
record,  we  And  that  there  was  other  evidence 
beaideB  plalntUTs  book  entries  going  to  show 
the  advances  uiA  dlsburaonents  made  by  the 
plaintiff  while  dealing  with  the  land,  while 
there  was  no  satisfactory  contradictory  evi- 
dence offered  on  the  part  of  the  defendant 
We  think  under  the  circumstances  the  state- 
ment was  substantially  correct  The  state- 
Dient  of  the  referee  Is  that  "no  attempt  has 
been  made  before  me  to  Impeach  the  accura- 
cy of  the  acconnt"  However,  it  is  still  in- 
sisted by  the  defendant  that  plaintiff  should 


be  Charged  with  the  amount  It  received  for 
the  land  after  it  had  bid  it  In  at  the  sale 
under  the  trust  deed. 

The  referee  fonnd  that  the  land  sold  at 
its  full  value  at  said  trustee's  sale.  If  ao, 
plaintiff  should  be  charged  with  that  amount 
only,  plus  amount  of  rents  received  while  In 
possession.  That  we  held  and  still  hold  to 
be  the  true  measure  of  its  accounting.  Had 
I^lntUTs  act  In  causing  the  land  to  be  sold 
under  the  trustee's  deed  been  wrongful,  per- 
haps the  rule  invoked  by  defendant  that  It 
should  be  charged  with  the  amount  It  re- 
ceived at  said  subsequent  sale  ought  to  be 
applied.  But  as  we  have  seen  the  sale  was 
free  from  fraud,  and  under  such  clrenm- 
Btances,  the  plaintiff's  office  of  trustee  ceases 
when  It  accounts  for  the  money  received  at 
the  sale  under  said  deed  of  trust,  and  fbr 
rents,  less  expenses  and  dlsbursemeuts,  etc. 
We  adhere  to  our  former  opinion. 

Affirmed.  All  concur. 


RAUSBNDORF  v.  POLLUAN- 
(St.  LouIb  Oonrt  of  Appeals.   MisBouri.  Nov. 
29, 19ia   Rehearing  Denied  Dec.  9, 1910.) 

Bills  and  Notes  (|  S18*)— Action— Svnz- 

ciRNCT  op  Evidence. 

Evidence  in  an  action  apon  a  nonnegotiable 
note,  defended  on  the  ground  of  a  want  of  coo- 
BideratioQ,  held  sufficient  to  suitaln  a  Judgment 
for  the  plaintiff. 

CBd.  Note.— For  other  eases,  see  Bill*  and 
NoteB.  Cent  Dig.  M  U1&-1821;  Dec.  Dig.  | 
618.  •] 

Appeal  from  St  Z^oula  Circuit  Court;  Hugo 
Muench,  Judge. 

Action  by  Charles  Bausoidorf  against  Au- 
gust F.  Pollman.  Judgment  for  i^aintlff, 
and  defendant  appeala.  Judgment  affirmed. 

Taylor  B.  Young,  for  aiq>ellant  Wm.  Hil- 
kerbaumer,  for  respondent 

RETMOLDS,  P.  J.  This  Is  an  action  on  a 
nonnegotiable  note  for  $650,  payable  on  de- 
mand to  the  order  of  plaintiff,  irigned  by  the 
d^endaat  the  note  to  draw  interest  from 
date  at  the  rate  of  6  per  cmt  i>er  annum. 
It  appears  tliat  plaintiff,  as  contractor,  had 
furnished  material  or  done  labor  for  the 
erection  of  a  building  by  a  company  fOr 
which  be  had  a  r^t  to  assert  a  mechanic's 
UssL  Work  on  the  bulMlng  had  been  sti^iped, 
apparently  for  lack  of  means  by  the  owners 
to  complete  it,  and  It  and  Qie  land  upon 
which  it  was  situated  were  adverUsed  tor 
sale  under  a  deed  of  trust  given  by  the  own- 
ers. The  defendant  was  anxious  to  buy  the 
property  in  at  the  sale  under  the  deed  of 
trust  and,  if  he  succeeded  In  doing  so,  con- 
templated the  completion  of  the  building.  In 
order  to  enable  defwdant  "to  increase  his 
hid  in  the  purchase  of  the  property"  at  this 
sale  under  the  deed  of  trust  he  tock  an  as- 
signment of  the  plaintiff's  claim  against  the 
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property  and  executed  this  note  on  the  agree- 
ment that  It  was  not  to  be  paid  by  defendant 
unless  be  purdiased  the  property  at  tbe  fore- 
closure sale,  and,  If  he  did,  he  was  to  re- 
sume work  upon  the  building  and  to  pay  the 
note  when  the  construction  of  the  bnlWIng 
could  be  gotten  under  way.  The  sale  took 
place  under  tbe  deed  of  truet,  and  the  prop- 
erty, It  Is  charged,  was  bought  In  by  defend- 
ant. These  facts  appear  In  tbe  petition, 
which  avers  demand  and  refusal  to  pay  tbe 
note.  Defendant  answered,  admitting  tbe 
execution  of  the  contract  and  of  tbe  note, 
denied  all  other  averments;  averred  that 
the  note  was  without  any  consideration,  that 
be  had  received  nothing  of  value  from  plain- 
tiff  or  any  other  person  In  his  behalf  at 
any  time  as  consideration  for  tbe  note; 
averred  that  the  note  was  i^>on  condition  of 
tbe  purchase  by  defendant  at  aactlon  of  cer- 
tain real  estate  and  upon  the  commencement 
by  defendant  of  the  completion  of  the  build- 
ings then  in  process  of  construction;  avers 
that  be  did  not  purchase  the  real  estate,  did 
not  commence  tbe  completion  of  the  bulld- 
Ing,  that  neither  of  the  conditions  have  or 
will  l>e  performed  or  had  happened,  by  rea- 
son of  which,  as  he  avers,  the  title  to  the 
claim  or  account  of  plaintiff  against  the 
original  ovniers  of  tbe  building  never  vested 
In  defendant,  and  that  tbe  consideration  of 
the  nonn^odable  promissory  note  has  whol- 
ly failed,  and  denlea  Indebtedness. 

The  trial  was  before  the  court,  a  Jury  hav- 
ing been  waived.  No  declarations  of  law 
were  given.  No  objections  or  exceptions  to 
any  testimony  In  the  case  appear.  There 
was  evidence  tending  to  show  that  tbe  defend- 
ant was  tbe  real  purchaser  of  the  property, 
Pollman  &  Bro.  Coal  ft  Sprinlding  Company 
holding  title  to  it  for  him  until  he  could  pay 
them  for  it;  that  defmdant,  his  wife  and 
son,  under  tbe  corporate  name  of  tbe  Tn^ 
Bealty  ft  Gonstmction  Company,  defendant 
owning  a  controlUi^  Interest  In  ttiat  ccnnpa- 
nj,  are  now  the  owners  of  tbe  propoty,  the 
Pollman  Company  passing  title  by  mesne  con- 
vince to  defmdant,  and  be  conveying  to 
the  Tioy  Bealty  ft  Gonstnictlon  Company, 
and  that  company  was  completing  the  con- 
atmction  of  the  building.  It  fnrtiier  appears 
that  on  June  11.  190S,  demand  was  made  In 
writing  by  plaintiff  on  def^dant  for  the 
payment  of  the  note;  Interest  being  claimed 
at  that  time  in  tbe  amonnt  of  $22.75.  Ac- 
knowledging tbe  receipt  of  tbe  demand  for 
payment  of  the  note,  the  attorney  for  the  de- 
fendant wrote  on  the  letter  which  contained 
the  demand  the  following:  "We  disagree 
with  you  and  until  the  time  comes  when 
the  huUdlng  Is  completed  or  we  can  effect  a 
sale  we  will  not  pay  the  note."  -The  con- 
tract set  out  and  In  evidence  it  may  be  re- 
marked did  not  require  that  tbe  building 
should  be  completed,  or  a  sale  of  it  effected 


by  defendant  before  tbe  note  became  pay- 
able. At  the  conclusion  of  tbe  trial,  the 
court  rendered  judgment  for  the  amount  of 
the  note  and  interest  Motion  for  new  trial 
was  duly  filed,  overruled,  exceptions  saved, 
and  the  case  bron^t  here  by  defendant  ou 
appeal. 

There  is  nothing  whatever  in  tbis  record 
to  justify  a  reversal.  Whether  the  purchase 
at  the  foreclosure  sale  was  for  the  benefit 
of  plaintiff  was  a  question  of  fact  I>e- 
fendant  practically  admitted.  In  answer  to  a 
question  of  the  court,  that  after  the  pur- 
chase by  the  Pollman  Company  that  compa- 
ny held  the  title  for  him  until  he  could  pay 
them  what  they  bad  paid  for  It  which  be, 
his  wife,  and  son  ultimately  did,  under  the 
name  of  the  Troy  Bealty  &  Construction 
Company,  and  there  was  no  contention  over 
the  fact  that  work  on  tbe  building  had  been 
resumed  and  that  It  was  practically  com- 
pleted. 

The  Judgment  Is  affirmed. 


NOBTONI  and  CACI^IBLD,  JJ.,  concnr. 


UNITED  BTS.  CO.  OF  ST.  LOUIS  v. 
O'CONNOR  et  aL 

(St.  LoqIb  Court  of  Appeals.   Mlssonri.  Nov. 
29,  1910.) 

1.  iNTEBPI^nEB  (S  1*)— 'BlOHT  TO  IRTEB- 

PLEAD— GaOUKDS. 

The  purpose  of  a  bill  of  interpleader  is  to 
protect  the  indifferent  holder  of  a  fund  or  a 
bailee  from  the  annoyance  and  exiKnse  of  sep- 
arate actions  to  recover  what  he  is  willing  to 
pay,  and  the  bill  lies  when  the  same  fund  or 
debt  or  thing.  Is  claimed  by  hostile  parties 
through  adverse  titles  derived  through  a  com- 
mon source,  provided  the  interpleader  is  a  mere 
Btakeholder  with  no  interest  in  the  subject-mat- 
ter, and  without  having  incurred  any  liability 
to  either  of  the  claimants  personally. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  15  1,  2;  J^ec.  Dig.  |  1.*] 

2.  INIBBPLEADEB    (S   8*)  —  BiGHT   TO  INTER- 
PLEAD—GBOUNDS. 

Where  It  appears  from  a  bill  of  Interplead- 
er that  one  defendant  lias  a  valid  right  to  the 
fund,  and  it  ap^ars  affirmatively  that  the  other 
defendant  is  without  any  right  no  ground  for 
the  bill  exists. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  W  8,  9,  11 ;  Dec  Dig.  |  8.*] 

3.  Attobnet  and  Client  (|  189*)— Lien  or 
Attobnet — Statutes. 

Under  Bev.  St  1909,  fS  964,  965,  giving  an 
attorney  appearing  for  a  party,  a  hen  on  the 
party's  cause  of  action,  and  authorizing  an  at- 
torney to  contract  with  hia  client  for  legal  8er\'- 
ices  in  consideration  of  &  percentage  of  the  pro- 
ceeds, and  to  give  notice  to  defendant  of  the 
agreement  and  thereby  acquire  a  lien  tor  the 
amount  agreed  on,  where  a  i^ntiff  made  a  set- 
tlement without  the  consent  ot  his  attorney,  who 
had  given  the  required  notice,  and  agreed  to  pay 
his  attorney  out  of  tbe  money  received,  the  set- 
tlement liquidated  the  cause  of  action  and  fixed 
the  attorney's  right  of  recovery  against  defend- 
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ant  in  tfae  action  at  the  percentage  attpalated  In 
the  contract  of  emploTment. 

[Ed.  Note^For  other  caaea,  aee  Attorney  and 
Client,  Dec  Dig.  1 189.*] 
4.  PuADino  (S  214*)— Adiossions  bt  De- 

UUSBEB. 

The  court,  on  a  demurrer  to  a  Ull  of  inter- 
pleader, rnnat  take  the  avermenta  thereof  aa 
true. 

[E9d.  Note.— For  other  caaea,  aee  Pleading, 
CenL  Dig.  H  625-S34;  Dec  Dig.  |  214.*] 

6w  AnOBNBT  AND  CLIKNT  (I  75*)— DISCHABQS 
or  ATTOBnET— RlQHT  OF  GUENT. 

A  client  may,  for  Buffident  cause,  discharge 
his  counsel,  notwithBtanding  Ber.  St.  1909,  U 
964,  96&,  giving  an  attorney  a  Uen  on  his  eli- 
en^a  cause  of  actiout  but.  in  the  absence  of  an 
actual  discharge  for  good  cftuae^  the  attorney 
may  inaiat  on  his  lien. 

[EA.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  fif  UO-lld;  Dec.  Dig.  S  75.*] 

O.  Intebpiudkb  a  8*>~Oboundb  or  REUsr 
— Doubt  as  to  Rights  or  CLAncAiTTB. 

An  attorney  instituted  a  suit  for  a  client 
for  damages  under  a  contract  fixing  his  compen- 
sation at  one-half  of  the  amount  of  recovery, 
And  aerred  notice  on  defendant,  as  required  by 
Bey.  St.  1909,  f  96R.  The  client  attempted  to 
discharge  the  attorney  but  did  not  actually  dis- 
cha^  him,  and  there  was  oo  cause  for  a  dis- 
diarge.  The  client  unployed  other  attorneys 
bat  ft  did  not  appear  that  tbc7  were  emph^ad 
to  proeecute  the  action.  The  client  settled  the 
action  with  defendant  without  the  consent  of  the 
attorney.  Held,  that  defendant  could  not  main- 
tain a  bill  of  interpleader  to  determine  his  lia- 
bility to  the  aewal  attorney!,  beeauie  it  was 
liable  to  the  attorney  ioatltuting  the  action. 

[Ed.  Note— For  other  cases,  aee  Interpleader, 
Cent  Dig.  H  8,  9,  11;  Dec  Dig.  1  8.*] 

7.  INTERPUCADEB   (|  23*)  —  BiLL  Or  INTEB- 

FLEADE8— Requisites. 

A  bill  of  interpleader  should  show  not 
only  the  willingness  of  plaintiff  as  stakeholder, 
to  render  the  debt  or  duty  to  the  rightful  claim- 
snt,  but  It  should  show  that  he  Is  ignorant  or 
tn  doubt  which  is  the  rightful  claimant,  and 
that  he  Is  in  danger  by  reason  of  such  doubt 
from  their  conflicting  demands,  and  where  it 
shows  on  Its  face  that  one  of  the  claimants  Is 
certainly  entitled  to  the  fund  as  against  the 
other  cutimant,  it  is  insoffident  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
CenL  Dig.  fi  47;  Dec.  Dig.  |  23.*] 

Appeal  from  St  Louis  Clrcolt  Coart ;  Mo- 
see  N.  Sale,  Jadge. 

Bill  of  interpleader  by  the  United  Bail- 
ways  Company  of  St  Louis  against  John 
J.  O'Connor,  and  against  John  SL  Bishop 
and  others.  From  a  Judgment  sostaining  a 
denrarrer  to  tlie  petition  lnten>oeed  by  de- 
fendant John  J.  O'Connor,  lAalntiff  aro6ala> 
Affirmed. 

The  court  declared  the  petition  for  defend* 
ants  to  interplead  Insufflclent  on  the  demur- 
rer of  defendant  John  J.  O'Connor,  and 
plaintiff  prosecutes  an  appeal  from  that  Jtidg- 
ment.  Omitting  formal  matter  and  signa- 
tures, the  petition  is  as  follows : 

"Comes  now  the  plaintiff  in  the  above-enti- 
tled cause  and  states  that  it  Is  a  corporation 
duly  o^nized  and  existing  under  and  by  vir- 
tue of  the  laws  of  tbe  state  of  MlsBourl ;  that 
defendants,  John  B.  Bishop  and  Thomas  A. 
Gobbs,  are  copartners  doing  business  under 


the  firm  name  and  style  of  Bishop  &  Cobbs ; 
that  all  of  the  defendants  above  named  are 
duly  licensed  and  practising  attorneys  in  the 
city  of  St  Louis  and  state  of  Missouri. 

"PlalntiCf  states  that  one  Mary  Harrigan, 
instituted  a  suit  against  this  plaintiff  In  the 
drcalt  court  of  the  city  of  St  Louis,  Mo., 
on  account  of  certain  allied  Injuries  which 
she  claimed  to  have  sustained  through  the 
alleged  n^ligence  of  this  plaintiff,  and  that 
said  salt  was  numbered  44,406,  and  was  as- 
signed to  division  No.  8  of  said  circuit  court 
of  tbe  city  of  St  Louis;  that  said  Mary 
Harrigan  employed  the  defendant  John  J. 
O'Connor  to  institute  said  suit  for  her  and 
that  said  O'Connor  drew  the  petition  in  said 
suit  and  instituted  tbe  same  in  this  court 
attended  the  taking  of  depositions  therein 
and  performed  various  other  services.  That 
In  consideration  of  O'Oonnor's  services  said 
Mary  Harrigan  agreed  to  pay  him  60  per 
cent  of  the  amonnt  she  recovered  from  this 
I^aintlff. 

"Plalntlfr  farther  states  that  said  O'Con- 
nor served  it  with  a  notice  of  his  attorney's 
lien  in  accordance  with  the  contract  thereto- 
fore entered  into  between  Baid  OX3onnor  and 
said  Mary  Harrigan. 

"PlalntUC  further  states  that  thereafter 
said  Mary  Harrigan  attempted  to  discharge 
said  O'Connor,  but  said  O'Connor  notified 
this  plaintiff  that  the  services  he  rendered 
said  Mary  Harrigan  had  not  been  paid  for, 
and  that  he  still  retained  his  lien  on  tfae  al- 
leged cause  of  action  of  said  Mary  Harri- 
gan. 

"Plaintiff  further  states,  upon  Information 
and  belief,  that  said  Mary  Harrigan  also 
entered  into  an  agreement  with  the  defend- 
ants Albert  B.  Hausmann,  John  E.  Bishop, 
and  Thomas  A.  Cobbs,  whereby  said  Mary 
Harrigan  agreed  to  pay  said  Bishop  &  Cobbs 
and  Hausmann  GO  per  cent  of  the  amount 
recovered  by  her,  and  that  said  Bishop  & 
Cobbs  and  Hausmann  claim  a  Hen  on  the 
allied  cause  of  action  of  said  Mary  Har- 
rigan. 

"Plaintiff  further  states  that  said  Mary 
Harrigan  afterwards  fully  and  forever  re- 
leased, acquitted,  and  discharged  this  plain- 
tiff on  account  of  the  alleged  matters  and 
things  set  forth  In  her  petition  In  said  cause, 
in  consideration  of  which  plaintiff  paid  her 
the  sum  of  five  hnndred  ($500)  dollars. 

Tlaintlff  further  states  that  the  defend- 
ants John  B.  Bishop,  Thomas  A.  Cobbs,  end 
Albert  B.  Hausmann  have  rendered  certoin 
legal  services  to  the  said  Mary  Harrigan,  hut 
tbe  exact  nature  of  which  plaintiff  does  not 
{mow. 

"Plaintiff  further  states  that  said  Jobn 
J.  O'Connor  and  tfae  said  Thomas  A.  Cobbs 
and  John  B.  Bishop  and  Albert  E.  Haus- 
mann have  each  and  all  been  asserting  and 
claiming  a  lien  on  the  proceeds  arising  out 
of  the  settlement  of  the  alleged  cause  of  ac- 
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tlon  of  said  Mary  Harrlgan,  which  iald 
claims  of  John  B.  Bishop,  Thomas  A.  Cobbs, 
and  Albert  E.  Hansmann  are  conflicting  with 
the  said  claim  of  John  J.  O'Connor,  and  that 
It  cannot,  without  hazard,  determine  to  which 
of  the  claimants  it  ehonld  pay  the  fond. 

"Plaintiff  further  states  that  it  has  no 
Interest  whatever  In  the  daims  of  said  Blah- 
op  A  Oobbs  and  Hansmann  and  said  John 
J.  O'Ckinnor,  and  Is  ready  and  willing  at  all 
times  to  pay  a  sum  equal  to  50  per  cent  of 
said  sum  of  fSOO,  which  was  paid  to  the  said 
Mary  Harrlgan  in  settlement  of  her  claim, 
to  wit,  the  snm  of  two  hundred  and  fifty 
($250)  dollars  Into  this  court  and  be  released 
from  the  claims  of  said  Bishop  &  Cobbs  and 
Hausmann  and  the  said  John  J.  O'Connor. 

"Plaintiff  further  states  tliat  the  claims  of 
said  Bishop  &  Cobbs  and  Hausmann,  and  said 
John  J.  O'Connor,  are  identical  and  are  for 
the  same  fund,  and  are  not  independent. 

"Plaintiff  further  states  that  it  fa  not  mak- 
ing any  <dalm  to  the  sum  to  which  said  lien 
attaches  and  that  it  is  not  acting  in  collu- 
sion with  or  favoring  said  Bishop  &  Cobbs 
and  Hausmann  or  the  said  John  J.  O'Con- 
nor, or  either  or  any  of  them. 

"Plaintiff  further  states  that  It  Is  unae- 
qnalnted  with  the  actual  facts  Involved  In 
tbe  said  controversy  between  said  Bishop  & 
Cobbs  and  Hausmann  and  said  John  J. 
O'Connor,  and  that  it  Is  being  sued  by  each 
and  all  of  them;  that  said  Bishop  &  Cobbs 
and  Hausmann  have  instituted  a  suit  against 
this  plaintiff  on  account  of  the  matters  and 
things  hereinbefore  set  out,  which  suit  is 
now  pending  in  division  No.  1  of  the  drcnlt 
court  of  the  dty  of  St  Louis,  Mo. 

"Plaintiff  further  states  that  the  said  de- 
fendant John  J.  O'Connor,  has  Instituted  a 
suit  against  this  plaintiff  on  account  of  the 
matters  and  things  hereinbefore  set  out 
which  salt  is  now  pending  before  George  P. 
Relcbmann,  justice  of  the  peace  within  and 
for  the  Seveuth  district  of  the  city  of  St 
Louis,  Missouri,  which  court  is  inferior  to 
tbe  Jurisdiction  of  this  court  That  neither 
of  said  suits  have  been  reduced  to  a  Judg- 
ment. 

"Plaintiff  further  states  that  It  has  not 
Incurred  any  independent  liability  to  any  of 
the  defendants  herein,  on  account  of  the  mat- 
ters and  things  herein  set  out 

"Plaintiff  further  states  that  it  has  here- 
tofore employed  counsel  to  make  investiga- 
tion of  the  matters  and  things  hereinbefore 
recited  with  a  view  to  determining,  If  pos- 
sible, the  respective  rights  of  the  parties,  in 
order  that  a  proper  payment  and  disposition 
of  the  sum  might  be  made  and  that  both' 
plaintlCT  and  Its  legal  counsel  have  been  for 
some  time  engaged  in  said  Investigation. 

"Plaintiff  further  states  that  in  effecting 
a  compromise  of  her  alleged  cause  of  action 
with  said  Mary  Harrlgan,  she  agreed  to  pay 
her  lawyers  their  fees  and  this  plaintiff  made 
no  agreement  to  pay  said  lawyers. 

'Tlaintiff  further  states  that  said  Mary 


Harrigan  is  insolvrat  and  has  failed  and  re- 
fused to  pay  the  said  Bishop  &  Oobbs  and 
Hausmann  and  the  said  John  J.  O'Connor 
their  fees,  and  that  this  plaintiff  recognizes 
Its  statutory  liability  for  the  same  in  a  sum 
equ^l  to  SO  per  cent  of  said  $500. 

"PlalntUr  further  states  that  it  has  no 
complete  or  adequate  remedy  at  law.  and 
that  If  both  said  suits  of  Bishop  &  Cobbs 
and  Hausmann,  and  John  J.  O'Connor,  are 
prosecuted.  plaintUf  will  be  subjected  to  two 
vexatious  suits  arising  out  of  the  same  cause 
of  action  or  demand. 

"Wherefore,  plaintiff  prays  for  leave  to 
pay  Into  court  the  sum  of  two  hundred  and 
fifty  ($250)  dollars  and  that  tbe  said  Bishop 
&  Cobbs  and  Hausmann  and  the  said  John 
J.  O'Connor  be  ordered  to  interplead  for  the 
sam^  and  that  plaintiff  be  released  from  all 
claims  on  the  part  of  said  Bisht^  &  Cobbs 
and  Hausmann  and  the  said  John  J.  O'Con- 
nor, or  either  of  them,  against  this  plaintiff 
on  account  of  their  said  liens;  that  plain- 
tiff be  allowed  out  of  said  sum  a  reasonable 
attorney's  fee  for  the  investigation  of  the 
matters  h«elnt>efore  recited  and  for  the 
preparation  and  flUng  of  thla  bill  of  Inter- 
pleader. 

"PlalnUff  further  prays  that  the  said  Al- 
bert E.  Hausmann  and  Bishop  &  Cobbs  be 
enjoined  and  restrained  from  prosecuting 
said  suit  in  the  circuit  court  of  the  dty  of 
St  Louis,  Mo.,  and  that  the  defendant  John 
J.  O'Connor  be  enjoined  and  restrained  from 
prosecuting  said  suit  before  George  P.  Reich- 
mann,  Justice  of  the  peace  aforesaid,  and 
plaintiff  prays  for  its  costs  and  for  sucb 
other  and  further  relief  as  to  the  court  may 
seem  meet  and  proper. 

Boyle  A  Priest^  for  i^oMllant.  John  J. 
O'Connor,  pro  ae. 

NOBTONI,  J.  (after  sUting  the  facts  as 
above).  The  essential  purpose  of  a  bill  of  in- 
terpleader is  to  protect  an  indifferent  holder 
of  a  fund  or  bailee  of  an  article  from  the  an- 
noyance and  expense  of  separate  actions  to 
recover  what  he  is  willing  to  pay.  Under  the 
equitable  principle  which  obtain,  such  a 
bin  will  lie  when  the  same  debt  fund,  or 
thing  is  claimed  by  hostile  parties  through 
adverse  titles  derived  from  a  common  sourca 
But  the  interpleader  must  be  a  mere  stake- 
holder wltb  no  interest  in  the  subject-matter, 
and  It  must  appear  he  has  Incurred  no  lis* 
blll^  to  either  of  the  claimants  peraonally. 
In  such  drcumstances  tbe  remedy  is  availa- 
ble to  one  who  stands  exposed  to  the  risk  of 
being  vexed  by  two  or  more  suits  for  tbe 
fund  or  other  subject-matter  in  dispute.  It 
is  not  necessary,  however,  that  the  stake- 
holder shall  be  liable  to  two  Judgments,  for 
be  cannot  be  so  liable  unless  he  has  assum- 
ed inconsistent  obligations,  and,  in  that  event, 
a  bill  of  interpleader  will  not  lie.  4  Pomer- 
oy's  Eq.  Jur.  (3d  Ed.)  IS  1319, 1320, 1321, 1322, 
1323,  1324,  1325^  1326,  1327;  Supreme  Coun- 
cil of  Legion  of  Honor  t.  Palmw,  107  Ma 
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AvQ'  157,  80  S.  W.  699.  In  Tlew  of  these 
XartatisiieB,  It  ia  &Tg:aed  for  ttlalntlff  that  the 
court  erred  In  sustaining  defendant  O'Cou- 
oor's  demurrer  for  the  reason  the  blU  dia- 
doees  plalntifT  to  be  a  disinterested  holder 
of  the  fund,  $250,  which  It  Is  anxious  and 
wlllins  to  pay  over  to  the  rightfal  claimant, 
and  that  it  has  placed  itself  under  no  lia- 
bility to  respond  independently  to  either  one 
of  the  defendants.  It  is  said,  too,  that  It  rec- 
ognizes Its  liability  to  some  one,  and  the 
only  QuestioD  about  which  a  controversy  is 
to  be  bad  pertains  to  the  rights  of  O'Connor 
on  the  one  part  and  Bishop  &  Cobbs  and 
Hansmann  on  the  other,  with  respect  to 
which  qiuBtlon  plaintiff  is  entirely  neutral 
and  nn concerned.  The  argument  suggested 
entirely  ovorlooks  the  fact  that  plaintifl  may 
have  assumed  an  obligation  to  one  of  the  de- 
fendants by  conduct,  though  no  exprees  prom- 
ise was  made,  and  that  the  right  of  such  de- 
fendant as  a  result  of  this  obligation  may 
appear  to  the  exclusion  of  the  other  beyond 
doubt.  In  other  words,  the  argument  over- 
looks  the  fact  that  it  may  appear  one  de- 
fendant has  a  valid,  right  to  the  fund  and  af- 
flrmatively  appear  as  well  that  the  other  is 
without  any  right  touching  the  matter  what- 
ever. In  such  circumstances,  no  grounds  for 
the  bill  exist,  as  the  matter  of  right  presents 
no  question  of  doubt  sufficient  to  Invoke  the 
aid  of  a  court  of  equity.  Woodmen  of  the 
World  V.  Wood,  100  Ma  App.  655,  75  S.  W. 
377;  4  Pomeroy'B  Eq.  Jur.  (3d  Ed.)  S  1328; 
Shaw  T.  Ooster,  8  Paige  (N.  Y.)  33»-347,  348, 
35  Am.  Dec.  690;  Story's  Eq.  Jur,  8  821; 
Beach's  Mod.  Bq.  %  148;  Parker  v.  Barker, 
42  N.  H.  78,  93,  77  Am.  Dec.  789  ;  28  Cyc. 
25,  26 :  11  Ency.  PI.  &  Pr.  461,  408 ;  Bassett 
V.  Leslie,  123  N.  Y.  306^  25  N.  m  886 ;  Crass 
v.  Memphis,  etc.,  R.  R.  Co.,  96  Ala.  447,  11 
South.  480;  Starling  v.  Brown,  7  Bush  (Ky.) 
164. 

To  a  complete  understanding  of  the  whole 
matter,  It  will  be  necessary  to  refer  to  our 
statutes  siTiiig  attorneys  a  lien  on  the  claim 
or  cause  of  action  of  their  clieut  for  com- 
pensation, as  plaintiff's  petition  for  an  In- 
t«pleadlng  mast  be  Interpreted  under  the  In- 
fluence of  those  statutes  and  the  adjudica- 
tions which  they  have  entailed.  The  statutes 
referred  to  are  as  follows: 

"The  compensation  of  an  attorney  or  coun- 
sellor for  his  services  is  governed  by  agree- 
ment, express  or  Implied,  whldi  Is  not  re- 
trained  by  law.  From  the  commencement  of 
an  actl(m  or  the  services  of  an  answer  <xm- 
talning  a  coonterclalm,  the  attorney  who  ap- 
pears for  a  party  has  a  Hen  upon  his  client's 
cause  of  action  or  counterclaim,  which  at* 
taches  to  a  verdict,  report,  decision  or  Judg- 
ment In  his  client's  favor,  and  the  proceeds 
thereof  in  whosesoever  hands  they  may  come ; 
and  cannot  be  affected  by  any  settlement  be- 
tween the  parties  before  or  after  Judgment 
Section  964,  Rev.  St  1909. 

"In  all  suits  In  equity  and  In  all  actions 
or  proxMMed  actions  at  law,  whether  arising 


ex  contractu  or  ex  delicto,  it  shall  be  law- 
ful for  an  attorney  at  law  either  before  suit 
or  action  Is  brought  or  after  suit  or  action 
Is  brought  to  contract  with  his  client  for 
legal  services  rendered  or  to  be  rendered  him 
for  a  certain  portion 'or  percentage  of  the 
proceeds  of  any  settlement  of  his  client's 
claim  or  cause  of  action,  either  before  the 
institution  of  suit  or  action,  or  at  any  stage 
after  the  Institution  of  suit  or  action,  and 
upon  notice  In  writing  by  the  attorney  who 
has  made  such  agreement  with  his  client 
served  upon  the  defendant  or  defendants,  or 
proposed  defendant  or  defendants,  that  he 
has  such  an  agreement  with  his  client  stat- 
ing therein  the  lotwest  he  has  in  such  claim 
or  cause  of  action,  then  said  agreement  shall 
operate  from  the  date  of  the  service  of -said 
notice  as  a  lien  upon  the  claim  or  cause  of 
action,  and  upon  the  proceeds  of  any  settle- 
ment thereof  for  such  attom^'s  portion  or 
percentage  thereof,  which  the  client  may 
have  against  the  defendant  or  defendants,  or 
proposed  defendant  or  defendants,  and  can- 
not be  affected  by  any  settlement  between 
the  parties  either  before  suit  or  action  Is 
brought  or  before  or  after  Judgment  therein, 
and  any  defendant  or  defendants,  or  propos- 
ed defendant  or  defendants,  who  shall,  after 
notice  served  as  herein  provided,  in  any  man- 
ner, settle  any  claim,  suit,  cause  of  action, 
or  action  at  law  with  such  attorney's  client 
before  or  after  litigation  instituted  thereon, 
without  first  procuring  the  written  consent 
of  such  attorney,  shall  be  liable  to  such  at- 
torney for  such  attorney's  lien  as  aforesaid 
upon  the  proceeds  of  such  settiement  as  per 
the  contract  existing  as  hereinabove  pro- 
vided between  such  attorney  and  bis  client" 
Section  905,  Rev.  St  1909. 

Plaintiff  owns  and  operates  a  street  rail- 
way system  In  the  city  of  St  I<ou1b  end  it 
appears  from  the  auctions  of  the  bill  of 
Interpleader  that  Mrs.  Harrlgan  received  an 
Injury  through  Its  alleged  n^llgence.  Be- 
cause of  this  Injury,  a  claim  or  cause  of  ac- 
tion accrued  in  her  favor  and  she  employed 
dtfendant  John  J.  O'Connor  as  her  counsel 
to  prosecute  the  same  against  the  railway 
company.  In  employing  the  counsel,  Mrs. 
Harrlgan  contracted  in  writing  to  pay  him 
50  per  cent  of  whatever  amount  might  be 
obtained  on  her  dalm  or  cause  of  action  by 
either  suit  or  compromise,  and  of  this  con- 
tract defwdant  O'Connor  notified  plaintiff, 
to  the  end  of  affixing  his  right  for  compen- 
sation from  it,  though  the  claim  or  cause  of 
action  might  eventually  be  settied  with  Mrs. 
Harrlgan  without  his  written  consent  It 
appears,  too,  from  the  bill  that  defendant 
John  J.  O'Connor,  In  compliance  with  his 
contract  to  that  effect.  Instituted  a  suit 
against  plaintiff  on  the  claim  or  cause  of  ac- 
tion referred  to,  and  that  this  suit  was  sub- 
sequently settled  by  plaintiff  with  Mrs.  Har- 
rlgan by  paying  to  her  $500  without  first 
having  obtained  the  consent  of  defendant 
O'Connor.  Bnt  it  is  averred  In  the  Mil  Mrs. 
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Harrigan  agreed  to  pay  the  Ceea  of  ber  cooiir 
sd.  The  statute  fltrbstantlally  proTldes  Quit 
If  a  aettlemrat  be  made  vltfa  the  attorney's 
dtoit,  after,  notice  of  his  emtract  and  lien, 
as  in  the  circomstancee  of  this  case,  the 
right  of  the  attorn^  to  enforce  his  lien  for 
the  amount  agreed  upon  shall  not  be  affected 
therein.  It  Is  the  rale  of  deelMon  under 
the  second  section  of  the  statute  quoted  (sec- 
tl<m  966)  that  eCTecttng  a  settlement  with 
the  client,  after  notice  of  the  Ilai«  vitiiout 
the  written  consult  et  the  attorney,  a  party 
operates  a  cause  of  action  to  arise  In  favor 
of  the  attorney,  vriileh  may  be  forced 
against  him  by  a  suit  at  law,  for  the  peroen- 
tage  of  the  settlement  stipulated  for  in  the 
ccmtract  of  employment  Tonga  t,  St  Loi^ 
Transit  Go^  109  Ho.  App.  23tS,  84  a  W.  184; 
O'Oonnor  t.  8t  Lonls  I^uisit  Co.,  198  Mo. 
022,  97  8.  W.  ISa  116  Am.  St  Rep.  495; 
Taylor  t.  St  Louts  Transit  Co.,  198  Mo.  71S, 
97  S.  W.  165. 

The  auctions  of  Uie  bill  of  interpleader 
T&Aon,  in  a  measure,  wltik  the  statotes  above 
quoted,  for  they  proceed  to  avev  and  omcede 
a  liability  to  some  <aie  in  the  amount  of  $260, 
which  is  60  per  cent  of  9500,  the  amount  for 
which  the  claim  or  cause  of  action  of  Mrs. 
Harrlgan  Is  Bald  to  have  be^  settled.  Not- 
withstanding the  attorney's  lien  statotes, 
plaintiff  was  free  to  settle  her  case  against 
the  street  railroad  company;  for  In  the  in- 
terest of  the  peace  and  repoee  of  society 
the  law  enconragee  the  comirromiBe  and  ad- 
justment of  litigation.  But  thon^  she  was 
free  to  settie  the  controTorsy  with  the  pres* 
ent  plaintiff  without  the  written  consent  of 
her  counsel,  the  rights  of  O'Connor,  the  at* 
tomey,  were  not  disturbed  by  the  setUonent 
Aoc^tlng  the  avermoitB  of  the  bill  as  im- 
porting verity,  as  we  must  on  demurrer  it 
appears  Mrs.  Harrlgan  agreed  in  the  settle- 
ment to  pay  ber  counsd  out  of  the  fSOO  she 
recdved.  This  being  trn^  the  settlement  liq- 
uidated the  oitire  cause  of  action  and  fixed 
O'Otmnor's  riglit  of  recovery  against  the  pres* 
ent  plaintiff  at  the  amount  of  f260^  or  60  per 
cent  of  that  paid  by  Mrs.  Harrlgan  for  her 
and  her  counsel  as  well.  Curtis  v.  Metropol- 
itan Street  By.  Co.,  118  Mo.  App.  841,  S64. 
94  S.  W.  762;  a.  a,  12S  Mo.  App.  309,  102 
S.  W.  62. 

From  the  averments  In  the  bill,  when  con- 
sidered under  the  Influence  of  the  statutes 
and  decisions  referred  to,  it  Is  obrlous  that 
it  discloses  on  Its  face  a  valid  and  enforcea- 
ble obllgatlott  in  ftLVOT  of  defeodant  O'Con- 
nor against  plaintiff  to  the  amount  of  $250, 
unless  other  averments  therein  show  his 
rl^t  to  have  been  divested  or  otherwise  de- 
stroyed. In  other  words,  It  appearing  that 
O'Connor. actually  Instituted  the  suit  for  his 
clleat  under  a  contract  tor  60  per  cent.,  swv* 
ed  notice  cm  plaintiff  to  that  effect  and  that 
It  afterwards  settled  the  causa  of  action 
vrith  Mrs.  Harrlgan  without  his  written  con- 
sent, Its  conduct  raised  an  obligation  under 
the  law  on  its  part  to  pay  O'Connor  60  per 


cmt  of  the  amount  or  ^DO.  On  the  fiuse 
of  the  bill,  this  obligation  Is  to  be  declared 
as  a  liability  of  plaintiff  to  defoidant  O'Con- 
nor, unless  other  avermeots  show  him  to 
have  bad  no  rlg^t  in  the  {nwulses  at  the 
time  laie  settiement  was  mad&  It  is  avwred 
in  tHe  bill  that  Mrs.  Harrlgan  attempted  to 
dl8(iharge  her  attorney,  O'Connor,  btf  ore  tbe 
settlement  was  madc^  however,  and  It  la 
avnred,  too,  that  evm  after  tills  O'Connor 
notified  plaintiff  his  fees  iraie  unpaid  and 
that  he  BtUl  dalmed  his  Uen  tbr  compoua- 
tion.  But  there  Is  no  avennoit  that  Mrs. 
Harrlgan  did  discharge  O'Connor  as  her  coun- 
sel, so  as  to  divest  bis  Ilea  or  rlj^  of  ro- 
covery  against  plaintiff.  We  entertain  no 
doubt  that  notwithstanding  the  attoin^'s 
Uea  statntos,  a  client  may,  for  sufficient 
cause,  disdiarge  eounsd,  and  it  may  be  un- 
der propw  drcnmstanoes  tiie  Hen  of  a  recre- 
ant so  discharged  may  be  frnftited.  But 
there  Is  no  averment  in  the  bill  before  us 
that  Mra.  Harrlgan  discharged  O'Connor  or 
that  she  had  any  cause  to  so  do.  Th«e  Is  no 
suggestion  that  he  was  recreant  to  his  trust 
The  bill  avers  only  that  she  attempted  his 
dlBdia^  and  In  tiie  absence  of  avoments 
to  the  effect  that  he  was  actoally  discharged 
and  setting  forth  good  cause  ther^or,  It  ap- 
pears from  the  bill  that  O'Comuw  continued 
as  counsel  for  Mrs.  £[arrlgan  at  the  time 
tiie  settlonent  was  made  with  her. 

The  allegations  in  tiie  bill  pertaining  to 
the  other  attorn^  do  not  import  any  rii^t 
whatever  in  them  to  tiie  fond  referred  to  as 
against  dtfendant  O'Connor,  for  those  allega- 
tions omit  to  suggest  that  those  attorneys 
were  employed  Iq'  Mrs.  Harrlgan  with  re- 
spect to  the  claim  or  cause  of  action  on 
which  O'ComuNT  had  instituted  the  suit  It 
is  averred,  sulwtantlally,  vjfon  Infomuttion 
and  belief,  that  Mary  Harrlgan  also  entered 
Into  an  agreement  with  dtfandantt  Albert 
B.  Hausmann.  John  EL  Bishop  and  Thomas 
A,  Cobba,  whereby  Mrs.  Harrlgan  agreed  to 
pay  Bishop  de  OMm  and  Hausmann  60  per 
cent  of  the  amount  recovered  by  her  and 
that  said  attorneys  claim  a  Uen  on  the  fund 
arising  tvcm  the  settlement  of  the  allied 
cause  of  ai^on  of  Mrs.  Harrlgan.  Mot  a 
word  in  this  allegation  suggests  that  Mrs. 
Harrlgan  employed  these  attorn^  for  the 
purpose  of  performing  any  service  for  her 
with  respect  to  the  cause  of  action  on  which 
O'Connor  had  Instituted  a  suit  So  far  as 
the  auctions  of  the  bin  tondilnc  this  mat- 
ter are  concerned,  it  may  he  Mrs.  Harrlgan 
employed  the  several  attonuys  last  rtferred 
to  for  the  purpose  at  perfmnlng  lesai  serv- 
ices as  to  an  mtirely  different  matta*,  and 
agreed  to  give  taion  a  lioi  oa  the  identical 
50  per  cent  ot  her  cause  of  acttcm  against 
plaintiff  on  which  O'Connor  bad  instituted 
the  suit  for  it  Is  not  averred  tiiesa  attorneys 
claim  th^  lien  tmder  the  statutes  quoted. 
The  bill  avers,  to<^  that  Bishop  ft  Oobbs  and 
Hausmann  rendered  cwtain  legal  services  to 
said  Mary  Hanlgan,  hut  plaintiff  avws  that 
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It  Is  not  familiar  with  Oie  exact  nature  of 
Bach  serrlceB.  Not  a  word  In  this  averment 
sugfeeta  that  the  attorneys  mentioned  ren- 
dered any  seirice  touching  the  cause  of  ac- 
tion (m  which  O'Connor  had  Instituted  the 
suit,  and  so  It  Is  tiironghont  the  bill;  no  aver- 
ment appears  to  the  effect  that  Bishop  ft 
Cobbs  and  Hansmann  were  employed  or  ever 
perftMined  any  service  tonchlng  the  cause  of 
action  on  which  O'Connor's  Hen  had  attach- 
ed. It  is  tme  tbere  Is  an  averment  to  the 
effect  the  claims  of  Bishop  ft  Cobbs  and 
Hansmann,  and  O'Connor,  are  identical  and 
for  the  same  sum  and  are  not  Independrat, 
but  Inferences  are  not  indulged  In  aid  of  the 
bill  oD  d^urrw  as  they  are  after  judgment, 
when  no  demurrer  has  been  intwpoaed.  No 
one  can  doubt  that.  In  order  to  show  a  color 
of  rigM  In  Bi8h<v  ft  C<d>b8  and  Hansmann, 
wIUl  req>ect  to  this  fund  as  against  defend- 
ant O'Connor,  tbe  UU  should  contain  some 
iwlnted  averment  to  the  effect  that  these  at- 
torneys performed  services  tor  Mrs.  Harrl- 
gan,  under  an  agreement  with  her  as  to  com- 
liensaUon  touctiing  the  identical  claim  or 
cause  at  action  on  which  O'Connor  had  In- 
stituted tbe  suit,  for  unless  such  be  diown, 
then  DO  tight  of  lien  is  suggested  under  the 
statntes  In  their  favOT  against  tbe  Identical 
fund.  The  question  as  to  whether  or  not 
Bishop  ft  Cobbs  and  Haosmann  were  entitled 
to  a  Uen  on  tbe  identical  fund  as  that  of 
O'ConnOT,  if  it  appeared  they  had  been  em- 
ployed In  the  identical  suit,  is  not  made  and 
will  not  be  decided.  It  may  be  that  it  is  not 
essential  to  show  a  color  of  right  In  the  ad- 
verse claimants  as  a  usual  thing;  but  it  Is  en- 
tirely clear,  in  the  absence  of  averment  In 
the  bni  showing  defendants  Bishop  ft  Cobbs 
and  Hausmann  to  have  been  employed  or  to 
have  rendered  services  In  tbe  case  of  Mrs. 
Harrlgan  against  plaintiff,  that  they  bad  no 
enforceable  right  whatever  as  against  de- 
fendant O'Connor,  with  respect  to  the  fund 
Involved,  for  by  operation  of  law  Mary  Har- 
rlgan had  aealgned  that  fund  to  O'Connor  by 
her  contract,  executed  ait  the  time  of  the 
Institution  of  the  suit,  and  she  certainly 
could  confer  no  rights  on  others  touching  the 
same,  unless  It  would  be  In  a  case  where  her 
origbnal  counsel  was  discharged  for  good 
cause,  his  rights  forfeited,  and  a  new  em- 
ployment of  other  attomers  was  made  about 
the  same  subject-matter. 

Among  other  things,  a  bill  of  interpleader 
should  show  not  only  tbe  willingness  of  the 
stakeholder  to  render  the  debt  or  duty  to 
the  rightful  claimant,  but  It  should  show  as 
vrtHl  that  he  is  Ignorant  or  In  doubt  which 
Is  the  rightful  one,  and  is  lu  real  danger  or 
hazard  by  means  of  such  doubt  from  their 
conflicting  demands.  It  Is  not  required  that 
the  bill  should  show  an  apparent  title  In 
either  of  the  defendants,  but  If  It  does  show 
on  Its  face  that  one  of  the  defendants  la  cer- 
tainly entitled,  on  the  facts  alleged,  to  the 


debt,  duty,  or  fund  as  against  the  oOwr  de- 
fendant therein,  then  It  Is  Insufficient  on  de- 
murrer, for  the  reason  that  It  reveals  no 
question  of  doubt  about  which  the  aid  of  the 
court  should  be  Invoked.  4  Pomeny'a  Eq. 
Jnr.  (Sd  Ed.)  |  132&  We  believe  It  is  unl- 
rersBlly  true  that  vhwe  the  avwments  of 
the  bill  show  one  of  the  defendants  is  enti- 
tled to  the  fund  to  the  exclusion  of  the  oth- 
er, a  demurrer  should  be  sustained.  Bassett 
V.  Leslie,  123  N.  T.  896^  2S  N.  B.  886;  Wood- 
mea  of  the  World  v.  Wood,  100  Mo.  App. 
65S,  76  S.  W.  S77 ;  Crass  v.  Memphis,  etc.  R. 
Co.,  96  Ala.  447.  11  South.  480;  11  Ency.  PI. 
ft  Pr.  461,  468;  Punk  v.  Avery,  84  Mo.  App. 
490;  Sullivan  v.  Knl^ts  of  FaUier  Mathew, 
73  Mo.  Aiqp.  43;  23  Cyc.  2S,  26;  4  Pomerey*a 
Bq.  Jur.  (3d  Ed.)  |  1328;  Sterling  v.  Brown. 
7  Bush  (Ky.)  164;  Story's  Eq.  Jur.  }  821. 
The  rule  that  a  demurrw  will  lie  In  such 
circumstances  and  the  grounds  upon  which  it 
proceeds  are  thus  stated  by  numerous  au- 
thorities: 'af  the  plahitlfl  states  a  case  in 
his  bill  which  ^ovrs  that  one  of  the  defend- 
ants Is  oitltled  to  the  debt  or  duty,  both  de- 
fendants may  demur;  the  one  upon  the 
ground  that  plaintiff  has  a  perfect  defense  at 
law  against  his  claim,  and  tbe  other  on  the 
ground  that  plaintiff  has  neither  a  l^al 
nor  an  equitable  defense  to  his  claim,  and 
has  therefore  no  right  to  call  upon  him  to 
interplead  with  a  third  person  who  claims 
without  right."  Shaw  v.  Coster,  8  Paige 
(N.  T.)  348;  Parker  v.  Barker,  42  N.  H.  78. 
93;  Brlant  v.  Reed,  14  N.  J.  Eq.  271;  Starling 
T,  Brown,  7  Bush  (Ky.)  164;  Spragae  v. 
West,  127  Mass.  471;  Crass  v.  Memphis,  etc., 
R.  po,,  96  Ala.  447,  11  South.  480. 

It  appearing  from  the  bill  that  plaintiff  Is 
liable  to  respond  to  defendant  O'Connor  to 
the  amount  of  tbe  fund,  and  that  defendants 
Bishop  ft  Cobbs  and  Hausmann  are  wltbout 
right  as  against  him,  or  clearly  without  any 
enforceable  right  to  the  exclusion  of  O'Con- 
nor, as  the  facta  are  averred,  the  court  very 
properly  sustained  the  demurrer,  and  the 
Judgmoit  should  be  affirmed.  It  Is  so  or- 
dered. 

REriNOLDS,  P.  3^  and  CAUIiTIELD,  J., 
concur. 


BTATB  Y.  McFADDEN. 

(Kansas  Oltj  Court  of  An>eals.  MhuMuii. 
Dec.  B,  IdlO.) 

1.  iNnicnoniT  and  Iitidbuation  (M  111*)— 
Statdtobt  (feraNSES— Negativino  Excep- 
tions IN  Statute. 

Where  exceptlona  occur  in  a  section  of  a 
statute  deSjiinR  an  offaise,  an  informatioQ 
charging  the  offense  must  native  tbe  excep- 
tions by  a  pioi>er  averment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  CenL  Dig.  Si  295-298;  Dec. 
Dig.  8  111.*] 
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2.  Indictmert  and  IirroBUATioir  Q|  02*)  — 
BuFFiciEncT  or  Infobuation. 

The  court,  in  detennlniDK  the  sufficiency  of 
an  Infoimation,  can  take  noUiiQg  hy  iDtendment 
[Ed.  Not&— For  other  cases,  see  Indictment 
and  Infonnttioa,  Cent.  Dig.  {  184;  Dec.  Dig.  { 
62.*] 

3.  Intoxicatino  Liquobs  (|  222*)— Criminai. 
Law  (S  301*)— Violation  or  Local  Optioh 
Law  —  iRrouiATtoN  —  NxaATXVxno  Excep- 
tion IN  Statdtb. 

An  information  eharein;  a  violation  of  tbe 
local  option  law,  which  alleges  a  sale  of  intox- 
icating liqaors  in  a  designated  county,  and  that 
the  local  option  law  had  been  adopted  in  the 
county,  is  not  bad  for  felling  to  negative  an  ex- 
ception in  the  statute  of  any  county  in  which 
there  is  a  town  or  city  of  2,500  or  more  inhab- 
itants, because  the  exception  does  not  pertain  to 
the  offense  charged,  and  because  the  court  will 
tak«  judicial  cognizance  that  the  local  option 
law  adopted  In  the  designated  connty  was  in 
force  in  the  entire  county,  and  of  the  fact  that 
there  is  no  town  or  city  in  the  county  contain- 
ing 2,500  or  more  inhabitants. 

[Ed.  Note.— For  other  case^  see  Intoxicating 
Liquors.  Cent.  Dig.  If  240-248;  Bee.  EHg.  I 
22-2  ■*  Criminal  Law,  Gent  Dig.  H  705.  713; 
Dec.  Dig.  f  304.*1 

4.  Criminal  I^aw  (f  804*)— Bnoraci-^UDi- 
CIAL  NonoE. 

The  court  on  a  trial  for  violating  the  local 
option  law  adopted  in  a  designated  county  will 
take  judicial  notice  of  the  Uct  that  there  is  no 
town  or  city  In  such  county  containing  2,500  or 
more  inhabitants. 

[Ed.  Xote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  705;  Dec  Dig.  |  804.*] 

6.  Intoxicatino  LiquoBa  (|  146*)— Viou- 
TioH  or  LOCAL  Option  Liaw— Statutks— Or< 

FEN8E8. 

The  statute  making  it  unlawful  for  any  per- 
son to  directly  or  indirectly  sell  intoxicating 
liquors  includes  all  persons  irrespective  of  their 
caliings.  and  the  fact  that  a  person  who  pro- 
cured money  from  another  with  which  to  nay 
whisky  for  the  latter,  and  who  procured  whisky 
for  him,  was  a  carpenter  by  trade,  does  not  ex- 
empt him  from  criminal  liability. 

[Ed.  Note.— For  other  cases,  setf*  Intoxicating 
Liquors,  Cent  Dig.  ({  159.  100;  Dec.  Dig.  i 
146.*] 

Appeal  from  Clrcnit  Court,  Holt  Comity; 
'William  C.  Ellison,  Judge. 

Bailey  McFaddeo  was  convicted  of  vio* 
lating  the  local  option  law,  and  lie  appeals. 
Affirmed. 

B.  B.  Brldgeman,  John  W.  Stokes,  and 
John  Eennlsh,  for  appellant.  H.  T.  Alklre, 
Pros.  Atty.,  and  Frank  Fetree,  Asst  Pros. 
Attf.,  for  the  State. 

BROADDUS,  P.  J.  On  the  3d  of  Angnst, 
1006,  defendant  was  arraigned  and  tried  be- 
fore a  Ivstlce  of  the  peace  In  Holt  eountar, 
upon  an  Information  diarglng  him  with  hav- 
ing violated  the  local  option  law  then  In 
force  In  the  connty,  In  tbe  illegal  sale  of  In- 
toxicating liquor  to  one  Frank  Nichols.  He 
was  found  guilty,  and  he  appealed  to  tbe 
circott  court  In  the  drcnlt  court  defendant 
filed  a  motion  to  quash  tbe  Information  on 
the  ground  that  it  charged  him  with  tbe 
Illegal  sole  of  intoxicating  liquor,  but  failed 
to  negative  the  fact  that  there  Is  no  t»wn 


or  city  in  Holt  connty  contalnli^  2,500  or 
more  inhabitants.  The  conrt  overruled  de- 
fendant's motion  and  be  was  put  upon  trial. 
Frank  Nichols,  tbe  prosecntiiig  witness,  tee* 
tifled  as  follows:  That  on  the  17th  day  of 
July.  1908,  and  on  the  let  day  of  August, 
he  gave  defendant  money  with  which 
to  go  and  buy  him  (Nichols)  whisky;  that 
defendant  acting  under  his  instruction  did 
procnre.  whisky  for  blm  and  delivered  it  ta 
bim;  that  they  drank  some  of  it  together;, 
and  that  defendant  was  a  carpenter  1^  trade, 
and  at  tbe  time  be  tAtained  the  whisky  for 
witness  was  In  no  way,  shape,  or  form  en- 
gaged or  interested  In  tbe  liquor  business. 
At  the  close  of  tbe  state's  evidence  defend- 
ant asked  an  instruction  in  tbe  nature  of  a 
demurrer  to  the  testimony  on  tbe  theory  tiiat 
tbe  state  had  falted  to  show  any  sale  by 
d^radant  to  prosecuting  witness.  The  court 
refused  to  lo  instruct  the  jury.  Tbe  d^end- 
ant  testifled  that  be  was  never  at  any  time 
engaged  or  Intraeated  In  tbe  liquor  business, 
and  never  bad  any  liquor  to  sell.  The  Jury 
found  d^oidant  guilty  and  sssessed  his  fine 
at  ISOOi  upon  which  judgment  was  rendered 
and  defendant  appealed. 

As  the  information  failed  to  negative  tbe 
fact  that  there  was  no  town  or  city  In  the 
eoimtr  of  Holt  of  2,500  or  more  inhabitants, 
it  Is  Insisted  that  It  was  fatally  defective. 
When  exertions  occur  In  a  section  of  a  stat- 
ute defining  the  oflwse,  it  Is  necessary  to 
negative  the  exceptions  by  proper  averment; 
otherwise,  tbe  court  Is  not  informed  that  any 
oftense  has  been  committed.  Tbls  Is  Oie  gen- 
eral rule.  And  In  orimlnal  prosecutions 
nothing  is  taken  by  Intendment  State  t. 
Austin,  113  Ma  6S8,  21  S.  W.  81;  State  T. 
Latsbaw,  63  Mo.  App.  496.  The  Information 
can  be  snstalned  without  violating  either  of 
tbrae  rules.  It  the  first  place  the  exception, 
if  It  may  be  so  called,  does  not  pertain  to  tbe 
offense  charged,  tbe  unlawful  selling  of  liq- 
uor under  tbe  local  option  law.  The  allega- 
tion in  tbe  information  that  the  offense  was 
committed  in  Holt  county  bas  reference  to 
the  place  where  tbe  offense  is  charged  to 
have  been  commitlsd — the  venue.  If  the  ven- 
ue was  Incorrectly  alleged,  that  is,  if  the 
offense  was  not  committed  in  the  jurisdic- 
tion steted,  tbe  prosecution  would  fitll.  Tbe 
Information  alleges  that  the  local  option  law 
bad  been  adopted  in  Holt  connt7>  from 
which  we  understand  and  take  Judicial  cog- 
nizance that  it  was  in  force  In  the  nUre 
county,  because  we  also  take  Judicial  cog^ 
nizance  that  there  Is  no  town  or  cll7  in  the 
county  containing  2,600  Or  more  inbahltants, 
and  in  doing  so  nothing  Is  teken  intend- 
ment 

We  believe  the  evidence  shows  that  tbe 
act  of  defendant  In  procuring  the  whisky  for 
the  prosecuting  witness  in  tbe  manner  shown, 
was  a  violation  of  tbe  stetnte.  Tbe  stetnte 
makes  It  unlawful  for  any  person,  "to  di- 
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rectly  or  Indirectly  sell,  give  away  or  barter 
In  any  manner  whatever,  any  kind  of  In- 
tozicatln?  liquor  or  bererag^"  etc.  The 
fact  that  d^endant  was  not  engaged  In  the 
bDslnesB  of  dealing  in  liquors,  bat  was  by 
trade  a  carprater,  did  not  exempt  him  from 
the  provision  of  the  statute  which  Includes 
all  persons  Irrespective  of  their  callings. 

We  find  no  error  In  the  record,  therefore 
the  cause  la  affirmed.   All  concur. 


KELLEY  V.  UNITED  BTS.  00.  OF 
ST.  LOUIS. 
(St.  Louis  Court  of  Appeal*.   Mlasonri.  Not. 

t  STBIST  RA.ILBOADB  (I  118*)— iNJUBMp^-AO- 

noH — Incomsistekt  instbdctioks. 

Where  a  city  ordinance  required  not  only 
the  guBtding  oC  excavationB  in  streets  at  night 
by  red  lights  to  be  kept  baming  during  the  en- 
tire night,  and  the  court  charged  for  plaintiff 
that  if  defendant  failed  to  Btation  the  lights  at 
excavations  into  which  plaintiff  fell  and  was  in- 
jured, or  did  not  keep  them  burning,  and  plain- 
tiff was  Injured  thereby,  ehe  was  entitled  to  re- 
cover, the  court  erred  in  farther  inatruoting  foi 
defendant  that  the  only  duty  imposed  on  it  by 
the  ordinance  was  to  place  the  lights  along 
the  excavations,  and  if  this  was  done  and  yet 
plaintiff  was  iojuied,  she  could  not  recover: 
such  Instruction  being  erroneously  inconsistent 
with  that  given  for  plaintiff  In  eliminating  de- 
fendant's duty  to  keep  the  lights  burning. 

[E3d.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec  Dig.  i  118.*] 

2.  New  T^xai.  itt|  88.  41*)-Tbzal  (i  243*)- 

INCONSISTBNT  InSTBUCnORB. 

Instructions  must  be  In  harmony  with  each 
other,  and  if  it  appears  that  those  given  for  one 
side  are  sound  doctrine,  and  those  for  the  other 
are  in  conflict  therewith  as  to  grounds  of  recov- 
ery or  defense,  the  verdict  must  be  set  aside  if 
it  is  in  favor  of  the  party  for  whom  the  er- 
roneous Instruction  Is  given,  unless  on  all  the 
proof  it  appears  that  the  verdict  is  for  the  right 
party. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  fil  57-61,  71 ;  Dec  Dig.  C§  39,  41;* 
Trial,  Cent  Dig.  SS  664,  D65 ;  Dec  Dig.  |  243.^] 

8.  Stbeet  Rulkoads  (g  117*>— EXOATATIORS 
IN  SlSEBTS— NEOUOBNT  GUASDIIfO— QuXS- 
TION  FOB  JUBT. 

Whether  defendant  street  railway  company 
was  negUgent  iu  failing  to  place  sufficient  lights 
to  properly  guard  an  excavation  in  a  street,  or 
whether  having  placed  the  lights  it  negligently 
failed  to  keep  the  same  burning  during  the  en- 
tire night,  as  required  by  a  city  ordinance,  held 
for  the  jury. 

[Ed.  Note.— For  other  eases,  see  Street  Bail- 
nads,  D«c  Dig.  |  U7.*] 

Appeal  from  St  Louis  Circuit  Court ;  Matt 
G.  Beynolds,  Judge. 

Action  by  Harriet  Kelley  against  the  Unit- 
ed Ballways  Ck>mpany  of  St  Louis.  From 
an  order  granting  plalnttCT  a  new  trial,  de- 
fendant appeals.  Affirmed. 

W.  Blodgett  Priest  and  B.  E.  Blodgett 
(Boyle  ft  Priest^  of  counsel),  for  appellant 
Frank  Landwehr  and  Frank  H.  Ha^lns,  for 
respondent 


NOBTONI,  3.  This  Is  a  suit  for  dami^es 
alleged  to  have  accrued  to  plalntiCF  on  ac- 
count of  personal  injuries  received  tbrongh 
the  negligence  of  defendant.  The  finding 
and  judgment  were  for  defendant  but  the 
court  sustained  a  motion  for  a  new  trial  at 
the  instance  of  plalntUT,  and  defendant  pros- 
ecutes an  appeal  from  that  order. 

The  negligence  relied  upon  In  the  petition 
relates  to  the  omisslon'of  defendant  to  main- 
tain certain  red  lights  during  the  night  of 
the  injury,  adjacent  to  an  excavation  defend- 
ant had  made  in  the  public  street.  It  ap- 
pears plaintlflT  was  a  passenger  on  one  of  de- 
fendant's cars  and  alighted  therefrom  at  Col- 
lege and  Florissant  avenues  In  the  city  of 
St  Louts,  about  10  o'clock  at  night  The 
night  was  dark,  both  the  moon  and  stars 
being  obscured  by  ciouds,  and  it  is  said  there 
was  a  rain  that  evening.  After  having  alight- 
ed from  tbe  car,  plaintiff  set  out  to  pass  to 
the  other  side  of  the  street  on  the  crossing, 
when  she  fell  Into  an  excavation  between 
defendant's  car  tracks  In  the  public  street. 
This  excavation  was  made  by  defendant  and 
was  about  200  feet  In  length.  Plaintiff  suf- 
fered numerous  Injuries  as  a  result  of  the 
fall  and  instituted  this  suit  on  the  theory 
defendant  was  remiss  In  its  duty  in  failing 
to  observe  the  provisions  of  an  ordinance  of 
the  city  of  St  Louis,  requiring  red  lights  to 
be  stationed  at  the  excavation  and  kept  burn- 
ing during  the  night  as  signals  of  danger. 
Section  924  of  the  ordinance  of  the  city  of 
St  Louis,  In  evidence,  requires  every  person 
making  an  excavation  In  any  public  street 
to  cause  one  red  light  to  be  securely  and  con- 
spicuously placed  on  or  near  such  excavation 
If  the  excavation  does  not  extend  more  than 
10  feet  In  length.  If  the  excavation  extends 
over  10  feet  and  less  than  SO  feet  two  red 
lights,  one  at  each  end,  shail  be  so  placed  and 
one  additional  l^ht  for  each  additional  CO 
feet  or  part  thereof.  The  ordinance  provides 
further  that  such  lights  shall  be  kept  bnmQig 
during  the  entire  night  The  evidence  givm 
by  plaintiff  and  others  for  her  tended  to 
prove  that  no  red  lights  were  burning  at  the 
point  of  the  excavation  while  several  wit- 
nesses for  defendant  testified  to  the  effect 
that  several  lights,  as  many  or  more  than 
the  ordinance  required,  were  stationed  along 
adjacent  to  the  excavation  at  6:30  o'clock 
that  evening  and  continued  burning  all  of 
the  time  daring  the  entire  night  By  en 
Instruction  for  plaintiff,  the  court  submitted 
the  matter  to  the  jury  in  accord  with  the 
ordinance  requirement  The  jury  were  in- 
formed that  the  ordinance  laid  a  duty  on  de- 
fendant to  not  only  station  the  lights  at  the 
excavation,  but  to  keep  them  burning  as 
well  and  that  If  plaintiff  came  to  her  Injury 
while  exercising  due  care  on  her  part  be- 
cause of  defendant's  omission  to  perform  the 
duty  suggested,  the  finding  should  be  for 
her.   For  defendant  the  court  gave  two  In- 
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stractioiis,  Tiambered  4  and  S,  toachlsg  the 
same  matter,  as  follows:  "If  yon  find  and 
believe  from  the  eTidence  that  the  defend- 
ant tbrongh  Its  serrantB  or  employes  placed 
or  caused  to  be  placed  red  lights  at  and 
along  said  excavation  where  plaintiff  fell  on 
the  evening  of  May  4,  1908,  and  prior  to  the 
accident,  then  the  defendant  is  not  liable  and 
your  verdict  will  be  for  the  defendant.  Yon 
are  instructed  that  it  was  not  the  duty,  and 
the  defendant  was  not  regaired,  to  fence  the 
excavation  into  which  the  plalntifl  slipped 
or  fell,  and  that  the  only  dnty  Imposed  up- 
on the  defendant  by  the  ordinance  read  in 
evidence  was  to  place  red  lights  at  and  along 
Aald  excavation ;  and  If  yon  find  and  believe 
from  the  evidence  that  the  defendant  did 
place  or  cause  to  be  placed  on  the  evening 
of  May  4,  1008,  and  before  the  accident  oc- 
curred, red  llghta  at  and  along  said  excava- 
tion where  plalntifl  fell,  then  the  defttkdant 
is  not  Uable." 

It  is  to  4)e  noted  that  instruction  numbered 
4,  above  copied,  proceeds  as  though  defend- 
ant had  performed  the  full  measure  of  its 
duty  under  the  ordinance,  if  It  had  caused 
red  lights  to  be  placed  along  the  excavation 
where  plaintiff  fell  on  the  evening  mention- 
ed, and  the  jury  were  told  upon  finding  such 
to  be  the  fact  the  verdict  should  be  for  de- 
fendant It  Is  to  be  noted  also  that  defend- 
ant's Instruction  numbered  five,  above  copied, 
pointedly  Informed  the  Jury  that  the  only 
duty  imposed  upon  defendant  by  the  ordi- 
nance was  to  place  red  lights  at  and  along 
said  excavation,  and  that,  If  it  found  defend- 
ant had  80  done,  the  verdict  should  be  for  it 
There  can  be  no  doubt  that  both  of  these 
Instructions  were  erroneous,  for  the  ordi- 
nance required  not  only  that  the  lights  should 
be  placed  at  the  points  In  question,  but  that 
they  shoDld  be  kept  burning  during  the  en- 
tire night  as  well.  The  instruction  for  plain- 
tiff properly  submitted  this  matter  to  the 
jury,  but  those  for  defendant  directed  a  ver- 
dict for  It,  in  event  the  Jury  found  defend- 
ant had  performed  the  first  injunction  only. 
The  court  set  aside  the  verdict  for  the  rea- 
son defendant's  instructions  above  copied 
were  not  only  unsound,  but  In  direct  confilct 
with  that  given  tor  plaintiff  tondilng  the^ 
same  matter. 

It  is  argued  here  the  court  should  not  have 
set  the  verdict  aside,  because,  though  the  in- 
structions given  for  defendant  are  subject  to 
the  criticism  mentioned,  they  are  not  irrec- 
oncilable with  that  given  for  plaintiff.  We 
are  not  Impressed  with  this  argument,  for 
plalntitTs  Instruction,  which  covered  the 
whole  case,  informed  the  Jury  that  it  was 
defendant's  duty  to  both  station  the  lights 
and  keep  them  burning.  This  was  an  ac- 
curate interpretation  of  the  ordinance  re- 
quirement, and  an  instruction  for  defendant 
which  directed  a  finding  for  It  on  it  appear-, 
Ing  the  lights  were  properly  stationed  alone 


was  directly  in  confilct  and  Irreconcilable 
with  that  given  for  plaintiff.  Under  the  in- 
struction for  plaintiff,  which  Is  the  law  of 
the  cas^  plaintiff  was  entitled  to  recover, 
even  though  defendant  had  stationed  the 
lights,  as  Its  witnesses  said,  at  6:30  In  the 
ev^ilng,  if  she  came  to  her  injury  at  lO 
o'clock  that  night  because  they  were  then 
not  buminf^  for  she  was  entitled  to  the  ben- 
efit of  the  ordinance  requiring  a  signal  of 
danger  at  all  times  during  the  night  Plain- 
tiff's evldoice  tended  to  prove  there  were 
no  lights  burning  at  the  time  she  fell  into 
the  excavation,  and  the  Jury  might  have  so 
found  the  fact  to  be,  but,  nevertheless,  ac- 
quitted defendant  of  liability  under  its  in- 
stractions  on  the  undisputed  evidence  that 
the  lights  were  properly  stationed  along  the 
excavation  at  6:30  o'clock  in  the  evening. 
No  more  striking  case  of  irreconcilable  con- 
filct in  instructions  may  he  suggested,  and 
the  argument  that  they  may  be  reconciled 
on  the  facts  appearing  in  proof  is  without 
merit  The  rule  requires  Instructions  to  be 
In  harmony  with  each  other  and  If  It  ap- 
pears those  given  for  one  side  are  sound  In 
doctrine  and  those  for  the  other  are  confiict- 
Ing  therewith  as  to  grounds  of  recovery  or 
defense,  the  verdict  should  be  set  aside  If 
it  Is  in  favor  of  the  party  for  whom  the  er- 
roneous instruction  is  given,  unless  It  be  la 
a  case  where  on  all  the  proof  it  appears  the 
verdict  is  for  the  right  party.  Baker  v.  K. 
0.,  Ft  S.  &  M.  R.  Co.,  122  Mo.  533,  26  S. 
W.  20;  Stone  v.  Hunt,  94  Mo.  475,  7  S.  W. 
431;  Bluedom  v.  Mo.  Pac.  B.  Co.,  106  Mo. 
439.  18  S.  W.  1103,  82  Am.  St  Bepu  615; 
Berryman  v.  Cox,  73  Mo.  App.  67. 

But  it  is  said  the  verdict  was  for  the  right 
party  and  the  verdict  of  the  jury  should  be 
reinstated  for  this  reason.  We  do  not  so 
view  the  case,  for  there  appears  a  direct  con- 
filct in  the  evidence  as  to  whether  or  not 
the  lights  were  burning  at  the  time  plaintiff 
came  to  her  injury,  and  In  those  clrcumstanc- 
«  the  matter  Is  for  the  Jury,  under  proper 
instructions.  The  court  very  properly  or- 
dered a  new  trial. 

The  order  granting  a  new  trial  wUl  be  af- 
firmed and  the  cause  remanded.  It  Is  bo 
ordered. 

REYNOLDS,  P.  J.,  and  GAULFIELD,  J., 
concnr. 


BONEIT  CONST.  CO.  v.  OENTRAI*  AMUSE>> 

MENT  00. 

(St  Louis  Court  of  Appeals.   Missouri.  Nov. 

29,  1010.) 

1.  Appeal  and  E^bob  (8  644*)  —  RscOBO — 

COUPUANCB  WITH  RUIJ9— WAtVSt. 

The  court  may  waive  nonctnnpllanoe  <«• 
spondeot  with  Court  of  Appeate  Role  33  (129 

S.  W.  v),  regulrin?  respondent  questioaiag  the 
Bufiiciency  of  the  amtract  to  file  objections,  and 
it  may  on  its  own  motion  notice  defects,  and 
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disnr&rd  the  whole  abstract  where  it  fails  to 
comply  with  the  statutes,  or  with  the  estab- 
lished practice  of  the  court. 

[XSdL  Notftr-For  other  cases,  see  J4>pea]  aud 
^oi^  Cent  Dig.  H  2795-2798;  Dec.  Dig.  | 

2.  GosFOKAnoifs  (I  ^*)— ENFOBoncDVT  or 

8Tf>CKHOX.DQ'B  LlABIUTT— PBOOKKDIHOa. 
A  proceeding  by  motion  for  execution 
agsinst  a  stockholder,  under  Rev.  St.  1900,  { 
300if  anthorizinB  execution  against  a  stockhold- 
er on  motion  after  notice,  is  a  snbetitate  for  a 
bill  in  equity,  and  contemiriates  a  bearing  and 
determination  of  the  motion  by  the  court  with- 
out a  jury  on  a  trial  as  in  a  nit  In  equity, 
and  the  dedsion  is  reviewable  In  the  same  man- 
ner as  cases  in  equity. 

[Ed.  Note.— For  other  casei,  ne  Ooxpoimtions, 
Dec  Dig.  I  2S9.*] 

&  Appbu.  akd  XteoB  <l  984*)— PsnoHP- 
noif  B— GoBBxcrnxss  or  jmtaiam. 

The  court  on  appeal  will  presume  that  a 
judgment  for  defendant  is  correct  as  to  all  the 
Issues,  and  it  devolves  on  plalntifC  appealing 
therefrom  to  sbow  that  it  is  not  correct. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Kttotj  Cent  Dig.  H  S777-8781;  Dee.  Dig.  S 
984.»3 

4.  APPXAL  and  EkBOB  (I  1000*)— FlNDINGCh- 
001ICI.Tr8IVKl!rXB6. 

The  court  on  appeal  la  an  equity  case  is 
not  boond  by  the  bidings  of  the  diancellor 
either  as  to  ultimate  facts  or  conclusifoia  of 
law,  though  it  will  defer  In  a  great  measure  to 
his  findings  and  Judgment 

iEd.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Oent  Die  K  3970-8978;  Dec.  Dig.  | 
1009i*3 

5.  Appeal  and  Ebbob  ({  704*)— Affkal  in 
Equitt  Cases— Record. 

Under  Court  of  Appeals  Rule  9  (123  8. 
W.  requiring  the  embodying  in  the  bill  of  ex- 
ceptions of  all  the  evidence  in  eqni^  cases, 
adopted  as  expressly  authorised  tv  ttev.  St. 
1909;  I  2048,  in  an  equity  case  the  whole  of  the 
evidoice  must  be  brought  up  on  anwat  to  en- 
able tiie  court  to  review  the  findings,  and  an  ab- 
stract of  a  bill  of  exceptions  which  presents  Imt 
a  port  of  the  evidence,  and  sets  that  part  out 
so  that  the  court  cannot  know  that  it  has  repro- 
duced either  in  sabstance  or  effect  the  whole  of 
the  evidence,  is  insufficient  to  permit  the  court 
to  review  the  sufficiency  of  the  evidence  to  sus- 
tain the  findings. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec.  Dig.  |  704.*] 

6>.  OOHFOBATIONS  (|  247*)  —  STOOEHOLDEBS  — 

I^BruTT- Right  or  CsKDrroBs. 

A  stockholder  purchasing  stodt  delivered  in 
payment  a  concession  at  an  exposition  taken  at  a 
zair  price.  A  creditor  contracted  with  the  cor- 
poratioQ.  with  knowledge  of  the  finandal  condi- 
tion of  the  coii>oratioD,  and  of  the  manner  in 
whldi  Its  stock  had  been  sold  and  paid  for  and 
issued.  Seld,  that  the  creditor  was  estopped 
from  asserting  any  liability  ag^nst  tlie  stock- 
holder on  account  of  any  unpaid  part  of  Us  anb- 
scriptiott. 

[Ed.  Note.— For  other  cases,  see  Oapoxaticms, 
Dec  Dig.  {  247.*] 

7.  CoBpounoNB  a  243*)— SrocBsoxJists— lit- 

abujtt— Bight  or  CraDiroBS. 

A  creditor  of  a  corporation  may  not  enforce 
liability  against  a  stockholder  who  purchased 
in  the  open  market  stock  represented  on  its  face 
to  be  fully  paid,  without  any  Imowledge  on  his 
part  of  any  facts  which  would  put  him  on  In- 
qniiy  that  the  reptessntatlon  was  not  true. 

[Ed.  Note.— For  other  cases,  see  Oorporatlous, 
Dec.  Dig.  f  243.*] 


Appeal  from  St  Lonls  Glrcnlt  Court;  MoM 
N.  Sale,  Jadge. 

Applicatloo  the  Bonet  Constnictlon 
GoDipaDy,  a  jud^ent  creditor  of  the  Central 
Amusement  Company,  for  necntlon  agatoBt 
Edward  W eaten  and  another,  stockholders  of 
the  amusement  cotapeny.  From  a  Judgment 
denying  relief,  the  applicant  appealB.  Af- 
flimed. 

H.  CSionteaii  I^^,  for  appellant.  M.  O. 
Early,  for  respondent. 

RETNOIiDS,  P.  X  The  plaintiff  in  this 
case,  appellant  here,  about  the  22d  of  Au- 
gust. 1908,  entered  Into  a  contract  with  the 
Central  Amusement  Company  to  erect  cer- 
tain buildings  and  Improvements  on  a  con- 
cession connected  with  the  Louisiana  Pur- 
chase Elxposltion,  which  concession  had  been 
granted  to  the  Central  Amusement  Company 
by  the  exposition  company.  In  November, 
1904,  plaintiff  commenced  action  against  the 
Central  Amusement  Company  to  recovw  a 
balance  claimed  to  be  due  on  account  of  the 
making  of  these  Improvements  under  the 
contract,  and  In  December,  1007,  recovered  a 
Judgment  against  the  Central  Amusement 
Company  for  $3,562.70  and  costs.  Execution 
Issuing  on  this  Judgment  in  the  April  term, 
1908,  of  the  circuit  court,  returnable  to  the 
June  term  thereof  of  that  year,  was  at  that 
term  returned  nulla  bona,  whereupon  plaln- 
tlff  filed  a  motion  for  execution  against  Ed- 
ward Weeten  and  William  L.  Kline,  hereaft- 
er referred  to  as  the  defendants,  claiming 
that  they  were  stockholders  in  the  Central 
Amusement  Company  on  the  lat  of  June, 
1908,  each  being  the  owner  of  about  300 
shares  of  the  capital  stock  of  the  Central 
Amusement  Company,  of  the  par  value  of 
$100  a  share,  and  "that  about  40  per  centum 
of  the  par  value  of  said  stock  remains  un- 
paid." Written  notice  of  the  Intention  to 
file  the  motion  was  duly  given.  Defendants 
answered  separately,  but  the  defenses  set  up 
in  their  answers  are  practically  Identical. 
After  a  general  denial  of  the  matters  ex- 
cept as  thereinafter  specially  admitted,  the 
answers  admit  that  each  of  the  defendants 
became  owners  and  holders  of  certain  shares 
of  stock  In  the  Central  Amusement  Comiia- 
ny,  which  stock,  It  is  averred,  they  pur- 
cliased  or  agreed  to  purchase  In  the  summer 
of  1903,  for  value  upon  the  open  market,  for 
$22,500  each,  which  sum  they  aver  they  had 
respectively  paid,  and  that  they  had  no 
knowledge  as  to  the  organization  of  the  Cen- 
tral Amusemfflit  Company  nor  were  In  any 
manner  parties  thereto;  that  the  stock  which 
they  purchased  was  represented  upon  its  face 
to  be  full  paid  and  nonassessable,  and  that 
they  had  purchased  the  same  upon  that 
representation.  As  a  further  defense,  the 
defendant  set  up  that  the  Bonet  ConstructlOD- 
Company,  hereafter  referred  to  as  the  plaln- 
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tiff.  Its  offlcws,  and  agents,  were  at  all  times 
entirely  familiar  with  the  wbole  plan,  scheme, 
and  organization  of  the  Central  Amusement 
Company  from  the  date  of  its  Inception,  and 
were  advised  and  had  full  knowledge  of  the 
manner  by  and  consideration  on  which  the 
capital  stock  of  that  company  had  been  sub- 
scribed and  paid  for  and  were  folly  adrlsed 
and  aware  of  the  value  of  said  considera- 
tion, and  that  at  the  time  of  entering  Into 
the  contract  between  plaintiff  and  the  Cm- 
tral  Amusement  Company  and  at  the  time  of 
extending  all  credits  upon  which  the  Judg- 
ment In  favor  of  plaintiff  was  rendered 
against  that  company,  the  plaintiff,  Its  offi- 
cers and  agents,  were  fully  aware  of  the 
facts,  and  whatever  credits  plaintiff  extend- 
ed to  that  company  were  extraded  to  It  with 
the  full  knowledge  of  the  consideration, 
manner,  and  means  by  which  Its  capital 
stock  had  been  subscribed  and  paid  for,  and 
they  aver  that  plaintiff  Is  estopped  from  as- 
serting or  pretending  that  the  stock  was  not 
folly  paid  for  or  from  in  any  manner  chal- 
lenging the  consideration  for  which  the  stock 
was  issued.  As  a  further  defense,  each  of 
the  defendants  sets  np  that  In  the  month  of 
February,  1904,  at  the  requ^t  of  the  officers 
of  the  Craitral  Amusement  Company,  he  had 
become  guarantor  of  that  company  upon 
promissory  notes  payable  to  and  held  by  a 
bank  in  St  Louis,  in  the  aggregate  sum  of 
$20,000,  'on  which  each  of  them  had  paid 
$8^000,  which  had  never  been  repaid,  and 
that  the  Central  Amusement  Compauy  Is 
therefore  Indebted  to  each  of  them  In  that 
sum,  e&cb  of  them  pleading  the  payment  as 
an  offset  against  any  liability  upon  any  claim 
for  unpaid  stock  which  either  of  them  may 
hare  at  any  time  held  or  owned  In  the  Cen- 
tral Amosement  Company.  A  general  denial 
by  way  of  reply  was  filed  to  those  answers. 
At  a  trial  of  the  case  before  the  court  de- 
foidantas,  at  the  eondosion  of  plaintiff's  evi- 
dence In  <M^,  d^urred  to  It  The  demur- 
rer was  overruled,  and,  after  defendants  bad 
Introduced  their  testimony  and  plaintiff  had 
Introduced  rebutting  testimony,  the  court  de- 
nied the  motion  for  execution.  Plaintiff  ex- 
cited to  this  ruling,  filing  its  motion  for 
new  trial,  and,  that  being  overruled,  saved 
exceptions  and  in  due  time  perfected  an  ap- 
peal to  this  court. 

Rule  33  of  our  court  (129  8.  W.  t)  provides 
that.  If  the  respondent  wishes  to  Question 
the  mifflclency  of  the  appellant's  abstract 
of  the  record,  be  shall  file  hiB  objections 
in  writing  In  the  office  of  the  clerk  of  the 
conrt  within  10  days  after  a  copy  of  the  ab- 
stract of  the  record  has  been  served  upon 
him,  and  shall  distinctly  specify  the  buih' 
posed  defects  and  fnsufficlendea  of  tlie  ab- 
stract, serving  the  appellant  with  a  coi^  of 
the  objections  on  or  before  the  day  Oiey  are 
filed  with  the  clerk,  and  that  If  the  respond- 
ent omits  to  file  written  objections  to  the 
aiq;>dlanfs  abstract  wlthhi  that  time,  so 
that  the  court  may  pass  iipon  fhem  before 


the  appeal  Is  submitted  for  decision,  this 
court  will,  if  It  deems  It  proper,  disregard 
any  objections  to  said  abstract  thereafter 
made  by  the  respondeat  Counsel  for  re- 
spondoit  lias  not  followed  this  rule,  but  In 
his  statement  and  brief  calls  attention  to  the 
fact  that  the  appellant  baa  not  brought  be- 
fore the  court  the  whole  of  the  record  of  the 
trial  court,  and  that  because  of  some  Inac- 
curacies In  that  which  has  been  inserted  In 
the  partial  abstract  filed  by  appellant,  be 
sets  out  verbatim  certain  portions  of  the 
omitted  parts  with  a  view  to  correcting  such 
errors.  We  can,  under  role  83*  if  we  see 
proper,  not  only  waive  compliance  with  that 
rule,  bat  of  our  own  motion  take  np  and  no- 
tice  any  defects  In  the  abstracts  filed,  ^Ich 
in  our  Judgment  are  material  to  the  proper 
disposition  of  cases.  We  can  even  disre- 
gard the  whole  of  the  abstract  furnished  by 
the  appellant's  counsel,  if  that  abstract  ut- 
terly falls  to  comply  with  the  statutes  or 
with  the  established  practice  of  this  court 
as  well  as  of  the  Supreme  Court  concerning 
abstracts.  It  is  Impossible  from  an  inspec- 
tion of  the  abstract  before  us  to  determine 
what  are  matters  of  record  proper  and  what 
are  matters  of  exception,  so  that  we  might 
dispose  of  the  case  by  either  affirming  the 
action  of  the  circuit  court  or  dismissing  the 
appeal  on  the  ground  that  the  appellant  has 
failed  to  comply  with  the  rules  of  this  court 
In  that  respect  We  have  concluded,  how- 
ever, not  to  do  that  but  to  dispose  of  this 
case  on  another  proposition. 

Rule  9  of  this  cottft  (123  S.  W.  vl)  re- 
quires, in  substance,  that  In  cases  of  eaiil- 
table  Jurisdiction  the  whole  of  the  evidence 
shall  be  embodied  In  the  bill  of  exertions, 
provided  that  It  shall  be  sufiadent  to  state 
the  1^1  effect  of  documentary  evldoice^ 
where  there  is  no  dispute  as  to  the  admis- 
sibility or  legal  effect  thereof;  and  provided^ 
further,  that  parol  evidence,  whether  gLma 
orally  in  court  or  by  deposition,  may  be  re- 
duced to  a  narrative  form,  where  this  can 
be  done,  and  at  the  same  time  preserve  the 
full  force  and  effect  of  the  evidence.  Rule 
12  of  our  court  (123  S.  W.  vl)  provides  that 
in  cases  where  the  appellant  shall  have  un- 
der the  provisions  of  section  813,  Rev.  St. 
1899  (Ann.  St  1906,  p.  783).  now  section  2048, 
Rev.  St  1909,  filed  In  this  court  a  copy  of 
the  Judgment,  order,  or  decree  In  lien  of  the 
complete  transcript,  he  shall  make^  deliver, 
and  file  an  al>stract  of  the  record;  and  role 
15  of  our  court  (129  S.  W.  t)  provides,  amon^ 
other  things,  that  the  abstract  shall  set  forth 
so  much  of  the  record  as  Is  necessary  for  a 
full  and  complete  understanding  of  all  the 
questirais  prarated  to  this  court  for  decl* 
slon;  that  the  erldoice  of  irltnesses  sbaU 
be  stated  In  a  narrative  form,  except  when 
the  questions  and  answers  are  necessary  for 
a  complete  understanding  of  the  evidence^ 
and  In  all  cases  the  abstract  shall  set  ferth 
a  copy  of  so  much  of  the  record  as  is  neces- 
sary to  be  0(Hi8uIted  in  the  <U«positloii  of  th« 
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enoca  '^'^t^*^.  No  ffHcmal  alignment  of 
error  ifl  made  In  this  case.  The  tariff;  I19W- 
ev<w,  mates  five  propooltUmi^  which,  acting 
wltii  UboraUtr.  nu^  constme  as  asslgn- 
mmts  ot  wror.  Tho  first  is  that  the  failnre 
on  the  part  of  the  defendants  to  sign  the 
snbocrlptloD  paper  for  the  Increase  of  the 
capital  stock  of  tiie  Central  Amnsement  Com- 
pany win  not  preclade  their  being  considered 
snbecrlbera;  second,  that  the  pnr^ase  of 
Block  direct  from  the  company  will  conad- 
tote  the  pnrdiasers  UaUe  for  ni^ald  bal< 
ances;  third,  tliat  the  sto^' owned  hy  the 
defmdants  was  not  fuld  in  full,  that  the 
statuiMit  on  the  face  of  the  eertlflcate,  that 
Jt  was  toll  paid  is  not  conduslTS  against  a 
creditor;  fourth,  that  the  knowledge  of  the 
manner  and  amount  of  payment  on  capital 
stodE  by  one  seeing  to  ooforee  payment  of 
balances  doe  most  be  complete  In  order  to 
STall  as  a  defoise;  fifth,  that  the  defendant- 
stockZudders  axe  Uahle  for  the  unpaid  bal- 
lances  on  their  stock.  It  is  very  obrbnu 
that  the  determination  of  these  questlODs 
must  rest  <m  a  consideration  of  the  evidence 
In  the  case.  The  proceeding  by  mothm  for 
execDtkm  against  a  stockholder  under  what 
is  now  secUcm  80(M,  Ber.  8t  1900,  is  as  a 
sommary  proceeding  and  a  statutory  substi- 
tute for  a  bill  in  equity,  the  statute  contem- 
plating a  hearing  and  determination  of  the 
moticm  by  the  court  without  the  Interven- 
tion of  a  joey,  the  trial  Itself  Is  practically 
as  in  a  suit  in  equity,  and  on  appeal  the 
case  is  snl^ect  to  review  in  this  court  in  the 
same  mannw  as  causes  In  equity.  Brskine 
Loeweneteln,  82  Mo.  801,  loc.  clt  306. 
Our  Supreme  Court  has  laid  down  as  the  Be^ 
tied  law  of  this  state  that,  In  case  the  Judg- 
ment Is  for  defendant,  It  Is  presumed  to  be 
correct  as  to  all  the  Issues,  and  that  it  d&- 
Tolves  upon  plaintiff  to  show  that  It  1b  not 
correct.  It  Is  farther  the  established  rule 
that,  while  In  equity  cases  the  appellate  court 
will  defer  in  a  great  measure  to  the  finding 
and  Judgment  of  the  diancellor,  yet  It  is  not 
boond  to  do  so  either  as  to  ultimate  facts 
or  conclusions  of  law.  It  has  been  uniform- 
ly held  that  In  equity  cases  the  whole  of 
the  evidence  must  be  brought  up  on  appeal. 
SUte  ex  reL  v.  Jarrott,  183  Mo.  204,  loc.  clt 
217,  81  8.  W.  876;  Gulnan  v.  Donnell,  201 
Ho.  178,  98  S.  W.  478.  Our  rule  0,  above 
referred  to,  does  this,  and  It  has  been  In 
force  practically  in  Its  present  wording  al- 
most from  the  organization  of  the  court. 
Tbe  power  to  make  such  a  ntfe  is  expressly 
given  by  section  2048,  Rev.  St  1909. 

In  ntts  V.  Pitts,  201  Mo.  366,  100  S.  W. 
1047,  Judge  Lamm,  disposing  of  the  argu- 
ment of  counsel  that  on  tbe  facts  found  by 
the  diancellor,  the  decree  was  for  the  wrong 
party,  says  that  all  tbe  later  (feclslouf;  of  our 
Supreme  Court  are  to  the  effect  that  In  an 
equity  suit  It  Is  incumbent  upon  a  litigant 
seeking  relief  from  the  appellate  court  to 
brlDg  to  It  the  evidence,  so  that  the  con- 
adenee  ot  tbe  court  may  be  bound,  and  it 


may  seek  equity  and  do  It  la  the  H&t  at 
the  toetlmony  itselt  He  cites  many  cases  to 
that  effect  and  concludes  that  equity  suits 
are  to  be  heard  de  novo  on  appeal.  **Tbe  eye 
of  a  chancellor,^*  says  Jud^  Lamm,  "must 
search  the  very  manow  of  the  thing;  and, 
4n  order  to  discern  what  is  due  the  litigant, 
that  eye  must  not  be  baffled  by  tbe  screen  of 
a  mere  finding  of  facts  below-^the  qtMstlm 
BtUl  remainta^.  Were  the  facts  as  found  tbe 
real  facts  or  not?"  In  the  case  at  bar  we 
have  no  finding  of  fact,  no  declarations  of 
law,  nothing  but  the  ordw  or  Judgmmt  deny- 
ing the  motion,  and  whi^  bears  on  Its  face 
evidmce  of  being  an  imperfect  synopsis 
of  or  detached  quotations  from  the  evidence. 
Counsel  may  say  he  has  given  us  all  the 
material  evidenoe.  It  is  not  for  conns^  to 
pli±  out  wliat  he  deems  material.  This 
court  Is  to  determine  that  Having  in  view 
the  manner  in  which  wi^  as  an  appellato 
court,  are  reqnlnd  to  pass  on  snics  in  equity, 
whra  we  are  to  review  the  finding  of  the 
trial  Judges  eqtedaUy  If  we  are  asked  to  dis- 
turb or  set  as^  that  flading,  we  must  have 
the  case  before  ue  as  nearly  as  possible  as 
it  was  presented  to  him.-  Our  rule  9^  requires 
the  whole  of  the  evideme  to  be  embodied  In 
the  Ull  of  exceptiona.  Of  what  avail  ts  It 
to  make  tills  requirement  as  to  bills  of  ex- 
ception, if;  when  an  abstract  of  that  bUl  is 
brottcht  into  this  court,  It  presents  but  a 
part  of  it,  and  seta  that  part  out  so  that  we 
cannot  be  sure  that  It  has  reproduced  eltbeh 
m  substance  or  effect  the  whole  of  the  evi- 
dence, not  neessaarlly  vertiatim,  and,  as  pro* 
vlded  by  another  rule,  not  necessarily  by 
questions  and  answers,  but  beyond  peradven- 
ture  80  as  to  sifitstantlally  set  out  all  of 
tbe  evidence  offered  and  produced  In  the 
trial  court  The  abstract  In  this  case  at 
bar  falls  short  of  ttHa,  and  we  mast  there- 
fore conclude  that  tbe  appellant  upon  whom 
the  burthen  rests  to  do  bo,  has  failed  to  dem- 
onstrate error.  So  far  as  tbe  evidence  Is 
preserved  In  tbe  abstract,  and  we  have  read 
all  of  it  In  connection  also  with  the  correc- 
tions In  It  which  are  set  out  by  the  respond- 
ent In  his  statement,  we  have  concluded  that 
there  Is  ample  evidence  In  the  case,  as  pre- 
sented to  us,  to  support  the  finding  of  the 
trial  court.  Tbe  evidence  before  ua  tends 
to  show  that  tbe  concession  held  by  the  Cen- 
tral Amusement  Company,  and  which  was 
taken  up  as  payment  In  part  of  tbe  capital 
stock  of  the  corporation,  was  not  taken  at  a 
fictitious  or  awollen  valuation  but  at  a  fair 
price,  and  the  court  must  have  so  found. 
There  la  evidence  that  the  officers  of  the 
plaintiff  company  at  tbe  time  they  entered 
Into  the  contract  with  the  Central  Amuse- 
ment Company,  under  which  contract  the 
debt  which  matured  Into  the  Judgment  was 
founded,  bad  such  knowledge  of  the  financial 
condition  of  the  Central  Amusement  Com- 
pany and  of  the  manner  in  which  its  stock 
had  been  sold  and  paid  for  and  Issued  as  to 
estop  them  and  their  company  from  asserting 
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any  liability  against  these  defendants  on  ac- 
count of  any  unpaid  part  of  th^r  snbBcrlp* 
tlon,  if  there  Is  such,  for  thla  stock.  The 
trial  court  mast  have  so  foond.  Finding 
^at,  the  conclusion  reached  In  denying  the 
motion  Is  so  far  correct  Berry  t.  Rood,  168 
Mo.  316,  loc.  dt  334,  67  S.  W.  644 ;  Colonial 
Trust  Co.  T.  McMillan,  188  Mo.  047,  loc.  dt 
567.  87  S.  W.  933,  107  Am.  St  Hep.  8SB. 

There  is  evidence  tending  to  show  that, 
while  this  stock  held  by  the  defendant  West 
en  was  issued  direct  to  him  from  the  com- 
pany when  It  increased  its  capital  stock.  In 
point  of  fact  he  purchased  it  for  Talne  from 
the  defmdant  Kline,  and  was  to  all  Intents 
and  purposes  a  purchaser  in  the  open  mar- 
ket of  stock  represented  on  Its  face  to  be 
full  paid,  without  any  knowledge  upon  hts 
part  or  any  facts  which  would  put  him  on 
inquiry  that  that  was  not  the  truth.  The 
trial  court  was  justlfled,  on  this  evidence, 
in  its  finding,  for  In  such  case,  as  held  by 
our  Supreme  Court  in  Meyer  t.  Mining  & 
Milling  Co.,  192  Mo.,  loc.  dt  189^  90  S.  W. 
821,  the  stockholder  is  not  liable. 

Withont  challenging  the  propositions  ad- 
vanced by  the  learned  counsel  for  the  ap- 
pellant as  being  correct  exporitlons  of  the 
law,  we  cannot  find  that  th^  apply  to  the 
facts  In  this  case,  so  far  as  we  gather  those 
fiicts  from  his  own  abstract  We  thence 
conclude  that  In  so  far  as  we  are  able  to 
Judge  of  the  evidence  that  was  really  before 
the  trial  court  that  court  was  warranted  In 
arriving  at  the  conclusion  that  the  defend- 
ants were  not  liable  under  the  motion  for 
contribution  with  respect  to  their  several 
shares  of  stock.  The  Judgment  or  order  of 
the  drcnlt  court  orwruling  the  motion  for 
encatlon  Is  afllrmed. 

NOBTONI  and  CAULFIELD^  33^  concur. 


LOWE  V.  rRBDB. 

(Kansas  City  Court  of  Appeals.  Missouri.  Dec 

«,  1910.) 

1.  Appkal  and  Ebbob  (S  110*)--Oboebs  Af- 
fsai.ablb. 

Under  Rev.  St.  1909,  |  2038,  authorizing 
an  appeal  from  an  order  granting  a  new  trial, 
an  appeal  from  an  order  den^ng  a  new  trial 
does  not  He. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  741 ;  Dec.  Dig.  |  110.»] 

2.  CoTTBTB  (1 231*>-JuBisnxcnON— Ahouht  in 

CONTBOVEHST. 

A  caase  of  action  for  rssaalt  and  battery 
for  $30,000  compensatory  at.d  exemplary  dam- 
fLges  involves  a  sum  beyood  the  jurisdiction  of 
thp  Court  of  Appeals,  and  no  appeal  from  an 
order  denyinR  a  new  trial  after  verdict  for  de- 
fendant mast  be  transferred  to  the  Supreme 
Court,  so  that  the  Conrt  of  Appeals  cannot  dis- 
miss the  appeal,  though  taken  from  an  order 
vhich  is  not  appealable. 

[ESd.  Note.— For  other  cases,  see  Courta,  Dec 
Dig.  i  281.*] 


Appeal  from  Circuit  Gdurt;'  Ateblsoa 
County;  Wm.  O.  Tmn«ftq,  Judge. 

Action  1^  Linct^  A.  Lowe  against  Jolin 
W.  Frede.  Ftom  an  order  overruling  a  mo- 
tion for  new  trial  after  verdict  for  def^d- 
ant,  plaintiff  an>eals.  Transferred  to  8a> 
preme  Otrart 

H.  B.  Williams,  L.  J.  Miles,  and  John  W. 
Stokes,  for  appellant  U  D.  Ramsay,  for  re- 
spondent 

ELLISON.  J.  FlaintUTfl  action  Is  fbr  as- 
sault and  battery,  In  vAlch  he  inays  Jndg^ 
ment  for  |1S,000  compensatory  and  flB,000 
exemplary  damage^  making  a  total  Of  $3(^- 
000  whldi  he  seeks  to  recover.  There  was  a 
trial  and  a  verdict  for  the  defendant  Plaln- 
tifl  then,  in  dne  tbns^  filed  a  motion  Cor  new 
trial  and  this  was  orermled.  Mo  Judgment 
was  rendered  for  defendant  ud  plaintiff 
took  his  appeal  from  the  order  or^nding 
the  motion  for  new  triaL  The  statute  (sec- 
Uon  806,  Rev.  St  1809  [Ann.  St  1906,  p  768]; 
section  2088,  Rev.  St  IflOO)  authorises  an  ap- 
peal from  an  order  granting  a  new  trial,  but 
not  where  a  new  trial  is  refused.  Plaintiff's 
ai^>eal  is  therefore  without  legal  rli^t  or  au- 
thority. 

We  would  dismiss  the  appeal,  but  for  the 
fact  that  we  are  without  Jurisdiction.  The 
sum  in  omtroversy  Is  the*"  amount  of  plain- 
tlfTs  claim,  which,  as  already  stated,  is  $30,- 
000.  That  sum  Is  beyond  our  Jurisdiction, 
and  is  bL  that  of  the  Supreme  Court  to 
which  we  wHl  order  the  cause  transferred. 
All  concur. 


GUTHRBL  V.  OUTHREL  et  al. 
(St  Louis  Court  of  Appeals.   Mlnoari.  Nov. 
29,  1910.) 

1.  Tbiai.  (S  143*)  —  Coethjohho  Btzdbitoe  — 
Question  roa  Jdbt. 

Where  the  testimony  of  a  party  is  conflict- 
ing with  itself,  and  his  testhnooy  is  the  eofo 
testimony  in  the  caa^  the  quesdon  wUch  ver^ 
sion'  of  the  transaction  given  by  him  is  correct 
is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  81  342,  343:  Dec.  Dig.  |  143.*] 

2.  Chattel  Mobtoagbb  (H  190*)— YAunirr  a» 
TO  Cbeditoss. 

A  mortgage  of  a  stock  of  merchandise  and 
fixtures  is  void  as  to  creditors  of  the  mortgagor, 
where  a  secret  agreement  between  the  mort- 
gagor and  mortgagee  permits  the  mortgagor  to 
make  sales  of  the  mor^aged  chattels  withont 
accounting  to  the  mortgagee  for  the  proeeeda. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent.  Dig.  IS  407-416;  Dec  Dig.  {  190.*] 

Appeal  from  St  Louis  Glrcnlt  Conrt ;  Hugo 
Muench,  Judge. 

Action  by  John  Outhrel  against  WUliam 
E.  Quthrel  and  another.  From  a  Judgment 
for  plaintiff,  def^idant  Frank  M.  fflater  ap- 
peals. Affirmed. 

Henry  B.  Davis,  for  appellant  Catarlee  H. 
Brock,  for  respondoit 
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REYNOLDS,  P.  J.  This  iB  an  action  la 
replevin,  originally  broi^bt  by  plaintiff  be- 
fore a  justice  of  the  peace  In  the  dty  of 
St  Louis,  to  recover  certain  property  claimed 
by  hUUt  the  property  then  being  in  the  hands 
of  the  defendant  Slater,  nnder  an  execntlon 
Issued  against  defendant  William  B.  Outbrel, 
on  a  Judgment  against  him  in  favor  of  one 
Coh^  On  appeal  to  the  circuit  court  and  a 
trial  there  before  the  court  and  a  jury,  It 
appeared  that  the  plaintiff  held  a  chattel 
mortgage  securing  a  note;  the  note  being 
signed  and  duttel  mortgi^e  executed  and 
properly  acknowledged  by  William  £.  Guth- 
rel,  and  duly  recorded.  It  appears  that 
the  action  by  Cohen  agahist  William  B.  Gnth- 
rel  was  hy  attachment,  but  that  the  constable 
was  In  possession  of  the  property  under  gen- 
eral execution.  The  only  testimony  in  the 
case  beyond  the  chattel  mortgage  and  agree- 
ment of  facts  as  to  the  aforesaid  judgment, 
execution,  levy,  and  possession  of  the  proper- 
ty by  Slater  as  constable  at  the  time  it  was 
replevied  In  this  action  was  that  of  the 
plaintiff  John  Qutbrel.  His  testimony  ap- 
pears to  be  conflicting,  and  not  very  consist- 
ent in  Itself,  but  we  gather  from  It  that  be 
was  a  manufacturer's  agent,  selling  furniture 
by  samide ;  that  be  had  samples  of  the  goods 
that  he  was  selling  In  a  store  of  his  own  and 
apparently  had  some  other  furniture  In  the 
store  outside  of  the  samples ;  that  the  mode 
of  conducting  the  business  was  to  show  the 
samples  to  prospective  customers,  and,  If 
they  purchased,  plaintiff  sent  in  the  order  to 
the  manufacturer  and  the  goods  were  fur- 
nished from  the  latter  establishment,  the 
samples  always  remalnlj^  in  John  Outbrel's 
pooDowion  unsold.  He  sold  out  his  business 
to  William  E.  Outiirel  about  March  9,  190S, 
the  sale  covering  these  samples,  and  also,  as 
It  Is  claimed,  some  other  goods  and  fixtures, 
at  the  same  time  taking  from  William  the 
note  and  mortgage.  In  one  part  of  his  tes- 
timony  John  Guthrd  denies  authorizing  Wil- 
liam to  sell  any  of  the  goods  covered  by  the 
mortgage,  but  ftirtbw  along  his  testimony  is 
BQbject  to  the  contention  of  appellant  that 
be  aeemB  to  admit  that  he  sold  to  William  IL 
Onthrel  some  artldea  other  tiian  the  samtdes 
and  not  In  the  mortgage,  whicfa  other  arti- 
cles William  D.  Gntbrd  was  anOiorlsed  to 
adL  Bnt  thla  Is  not  wty  clear.  It  is  pretty 
clear  that  the  articles  replevied  were  those 
covered  by  ttie  mortgage. 

The  court;  in  Its  instructions  to  the  jnry, 
among  other  things,  told  the  jury  ^at  [daln- 
ttff  bad  a  right  to  recover  possession  ot  the 
property  referred  to  In  the  chattel  mor^;age, 
nnless  they  found  "that  some  personal  prop- 
erty situated  In  the  store  No.  2251  S.  Grand 
avenne,  in  possession  of  Wm.  B.  Guthrel  at 
the  date  of  said  mortgage  was  agreed  to  be 
«zdnded  from  the  terms  of  said  mortgage,  as 
in  otber  tnstmcttons  defined."  In  anoth» 
instmctlou  ttie  court  told  the  jury,  am<mg 
other  thlnOt  that  ttiongta  they  might  find 


that  the  property  in  controvmy  was  at  the 
time  of  the  Issuance  of  the  writ  of  replevin 
in  the  case  in  the  i>ossesslon  of  the  defend- 
ant Slater  In  his  official  capacity  as  consta- 
ble nnder  legal  process,  if  they  further  found 
and  believed  from  the  evidence  that  the  de- 
fendant constable  held  the  property  under 
and  by  Tlrtne  of  an  execution  in  aid  of  a 
general  judgmait  against  WUHam  B.  Guth- 
rel, that  this  fact  alone  would  constitute  no 
le^  bar  to  the  recovery  of  plaintiff  in  this 
case  as  against  the  said  Frank  U.  Slater, 
"unless  yon  further  find  from  tbe  evidence 
in  this  case  that  there  was  personal  property 
In  the  store  at  No.  22S1  South  Grand  ave- 
nue, St  Louis,  on  March  9,  1908,  belonging 
to  William  E.  Guthrel,  which  it  was  agreed 
between  himself  and  plaintiff,  John  Guthrd, 
at  the  time  of  executing  said  mortgage,  or 
thereafter,  should  be  treated  as  not  being 
covered  by  said  mortgage,  or,  if  so  agreed, 
might  be  sold  and  dealt  with  by  William  El 
Guthrel  without  acconntabili^  to  John  Guth- 
rel." Defendant  Slater  excepted  to  the  giv- 
ing of  those  instructions.  The  court,  at  the 
Instance  of  appellant,  told  the  jury  tiiat  the 
(diattel  mortgage  read  In  evidence  corered 
all  the  property  then  owned  by  WlUlam  B. 
Guthrel  at  No.  2261  South  Grand  avwiw, 
and.  If  the  jury  found  from  the  evidence  that 
at  the  time  of  making  the  chattel  mortgage 
or  thereafter  it  was  agreed  between  John 
Guthrel  and  WlUIam  E.  Guthrel  that  the 
mortgage  was  not  to  cover  any  part  of  said 
personal  pn^pert^,  then  the  jury  should  find 
for  the  d^endant  Slater.  The  Jury  were 
further  instructed  at  the  Instance  of  appe- 
lant that,  If  they  believed  from  the  evldenee 
that  at  tiie  time  the  diattel  mortgage  read 
In  evidence  was  given  1^  WlUlam  XL  Gnth-  < 
rd  to  John  Guthrel,  It  was  agreed  betweoi 
them  that  the  chattel  mortgage  was  only  to 
cover  the  prc^erty  fumlshed  to  WllUam  B. 
Gntbrel  John  Gnttrel,  and  that  the  other 
property  there  situated  at  the  premises  de- 
scribed, if  the  jury  fonnd  that  there  was 
othw  proper^  Iwloiuilng  to  defendant  Wil- 
liam EL  Gnthrel  there,  should  remain  the  prop- 
wty  of  William  B.  Gnthrel,  and  shODld  not  be 
covered  by  the  chattel  mor^E^e,  and  might 
be  sold  or  dealt  with  by  WUllam  B.  Gnthrel 
as  his  own,  then  the  Jury  should  find  fOr 
the  defendant  Stoter  for  the  return  of  the 
property  sued  for,  and  that  the  interest  of 
Slattt  In  the  property  Is  I306.2S,  and  the 
jury  should  find  the  value  of  the  property 
aforesaid  and  state  the  same  In  their  ver^ 
diet  Appellant  further  asked  an  Instruction 
directing  the  jury  to  find  for  a  return  of  the 
property  mentioned  and  find  the  value  ct 
the  property,  aod  that  the  interest  of  the 
def^dant  Slater  In  the  property  was  $80a2& 
This  Instruction  the  court  refused,  appellant 
excepting.  Of  Its  own  motion  the  court  gave 
the  usual  Instruction  as  to  the  number  af 
jurors  required  to  eonenr  In  a  verdict  The 
Jury  returned  a  verdict  In  favor  of  plalntu^ 
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and  that  at  the  time  of  the  commencement 
of  the  salt  he  was,  and  still  is,  entitled  to 
the  poeoBBOlon  of  the  property  described  and 
asBessed  hla  damages  for  the  detention  of 
the  property  at  the  sum  of  one  cent  In  due 
time  defendant  Slater  filed  his  motion  for 
new  trial,  and  that  being  oTOTuled  pwfectod 
his  aroeal  to  this  eonrt 

The  contention  of  the  learned  eoonsel  for 
the  appellant  la  directed  to  the  refosal  of  the 
Instruction  tar  a  finding  in  faTor  of  tiie  de- 
fendant Slater.  While  it  is  true  Oat  the 
evid«kce  of  plaintiff  was  conflicting  with  it- 
self, the  question  of  thore  being  any  secret 
agreemoit  or  arrangemoit  between  John  and 
Wiliiam  K.  Qnthrel,  1^  wlildi  tlie  latter  was 
allowed  to  sdl  part  of  the  mortgaged  prop- 
«ty  without  accounting  to  the  mortgagee  for 
the  xnoceeds,  was  submitted  to  the  Jury  ^ 
the  instmctlcms  asked  and  girai  at  the  In- 
stance botii  of  tiie  plaintiff  and  of  the  de- 
f«adant  Slater,  so  that  the  court  and  Jury 
bad  this  witness  before  tlittn,  and  it  was  for 
ttte  Jury  to  detumlne  wlut  rerslon  of  the 
transaction  giTsn  by  plaintiff  was  correct 
Tbaj  were  the  sole  judges  on  that  point  It 
is  also  to  be  said  witA  reference  to  this  that 
moat  of  tlie  apparent  conflict  in  ttie  testi- 
mony of  John  Guthrel  appears  to  have  arisen 
OTW  the  testimony  be  gave  at  Uie  trial,  and 
that  wlkich  ha  ai^eara  to  have  given  when 
lilB  deposition  was  taken.  At  what  time  tbB 
latter  occurred  does  not  appear,  as  the  depo- 
sition was  not  offered  nor  introduced  as  a 
wliol&  Beading  over  the  abstract  as  pre- 
pared by  the  learned  and  careful  counsel 
for  the  appellant  we  are  rather  inclined  to 
think  tliat  the  conflict  resulted  more  from 
misunderstanding  of  each  other  by  counsel 
and  witness  than  frmn  contradictory  testi- 
mony the  tetter.  At  all  events,  the  Jikry 
are  the  ones  to  pass  on  this  conflict  and 
th^  attrition  was  distinctly  called  to  the 
importance  and  necessl^  of  finding  that 
there  was  or  was  not  aelusion  of  any  goods, 
or  any  secret  agreement  outside  of  the  mort- 
gage, as  to  the  sale,  and  of  the  effect  of 
such  agreement,  if  found,  by  the  InstructionB 
given  at  the  request  of  each  party.  It  is 
impossible  to  say  that  they  were  not  war- 
ranted, with  these  Inatmctiona  before  them, 
In  finding  aa  they  did.  The  Jadgmmt  is  a^ 
firmed. 

NOBTONI  and  CAULFIBIJ>.  JJ..  concur. 


RANGE  V.  SITPBBMBI  GOUNGXIi  LEGION 

OF  HONOR  OF  MISSOURI. 
(St  Loois  Court  ct  Appeals.    Miiionrl.  Nov. 

29,  1810k    Rehearing  Denied  Dec.  9,  IfllO.) 
1.  iRsuaANGs  (I  751*)  —  BiNmnr  Socibtt  — 

POB^ITDBB— NOTICE. 

The  Iaw>  of  a  mutual  benefit  society,  re- 
quired that  every  member  should  pay  assess- 
ments within  30  days  from  the  call ;   that  a 


failure  to  do  so  before  the  first  meetios  of  his 
council  after  the  expiration  of  the  30  days  op- 
erated to  suspend  the  member  except  that  any 
council  by  a  majority  vote,  might  aatborlie  the 
payment  of  the  memoer's  assessment  as  a  loan 
or  as  a  gift  from  its  funds,  such  payments  be- 
ing made  within  the  30  days  speciQed.  Held 
that,  where  a  local  council  decuned  to  pay  a 
member's  contribution  for  October,  1004,  tnough 
havinfr  paid  sereral  prior  contributions,  snch 
declioatfoa  did  not  of  itself  forfeit  the  member's 
COTtificate,  unless  he  bad  notice  that  the  call 
had  been  made  or  received  notioB  of  the  Cor- 
fdtnrs  and  acqnfesced  therein, 

[Od.  Note.!-For  otiier  caaea  see  Insorancak 
Dae.  Dig.  {  761.*J 

2.  iNStlBAROE  d  82S*)— ASSBSSiaNTS— FAXL- 

UBE  TO  Pat— NoiiOB— Mailiko— QuxsmN 

FOB  JURT. 

iniether  a  notlca  at  an  assessment  tm  mn- 
tnal  benefit  certificates  was  mailed  to  the  Insur- 
ed's r^Iar  address  as  required  by  the  ix^cy, 
held  for  the  jury. 

[Ed.  Note.— For  other  esses,  see  I  nan  ranee, 
Dea  Dig.  {  825.*] 

3.  ImtTBARcn  (f  761*)  —  Nonoi  or  Asbisb- 
umtn  OAU^MAZLnra— SiATDiB. 

An  Instruction  that  if  insured's  regnlar 

address  at  the  time  the  call  was  made,  for  the 
nonpayment  of  which  he  was  suspended,  was 
in  CUcsgo,  and  not  in  St.  Lonia,  to  which  the 
aotiGe  was  sent,  yet  If  the  notice  of  tlie  call  and 
Boqpenrion  were  forwarded  to  and  leoeived  by 
Insured  in  CSiicago  or  actual  notice  thereof 
reached  him,  prior  to  his  death,  and  in  time 
for  him  to  have  made  application  for  reinstate- 
ment as  a  member,  then  the  verdict  should  be 
for  defradant,  was  erroneous  tor  failure  to.  re- 
quire that  if  the  notice  was  not  mailed  to  his 
regular  address  he  most  have  received  the  same 
within  the  30  days  prescribed  for  payment  by 
the  company's  by-laws. 

[Bd.  Note.— For  other  csscsl  see  Insorance. 
Dee.  Dig.  I  75L*] 

4.  Appeal  and  Brbob  <|  1212*)— Rkvebbait- 
New  TBiAi/-^opa  or  Issues. 

Where  a  mutoaJ  tienefit  society  when  sued 
on  a  certificate  relied  excltuively  on  a  foi^ 
feiture  (or  the  nonpayment  of  a  particular  con- 
tribution after  notice,  it  waa  not  after  reversal 
on  appeal  permitted  also  to  claim  a  forfdtnre 
by  reason  of  deceased's  &Uaxe  to  pay  a  sped- 
fied  per  capita  tax. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent.  Dig.  f  4713 ;  Dec.  Dig.  I  121ii.*] 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam M.  Klnsey,  Judge. 

Action  by  Minnie  E.  Range  against  the 
Supreme  Conncll  Legion  of  Honor  of  Mia- 
sourL  Judgment  for  defendant,  and  plain- 
tiff ai^iealB.   Reversed  and  remanded. 

James  J.  0*Donohoe^  for  appellant  Ebb- 
ealy     KInealy,  for  respMidmt 

NOBTONI,  J.  This  Is  a  suit  on  a  cer- 
tificate of  Hfe  insurance.  Ttie  finding  and 
judgment  wero  for  dtfoidant  and  plaintiff 
prosecutes  tiie  appeal.  The  case  was  review- 
ed by  the  court  aa  a  former  anneal.  See 
Range  v.  Supreme  Council  Legion  of  Honor, 
128  Ma  App.  461,  106  S.  W.  1082. 

Defendant  Is  a  mutual  benefit  society  ap- 
crating  under  the  lodge  system  al  govexxK 
ment,  and  p1aintifl?s  husband,  Julius  A. 
Range,  became  a  member  of  Ita  local  lodge. 


•For  other  eases  ssa  sams  topic  and  MeUon  NUKBBR  in  Deo.  Dig.  *  Am.  Dig.  Ksy  No.  Ssrtes  ft  R^'r  Indssss 

Digitized  by  Google 


Mo.) 


BANQB  T.  SUPREHB  OOUNOIL  LEQION  OF  HONOR  OF  MIS80URL 


277,: 


Irving  Council  No.  2,  In  the  year  1902.  Up- 
on becoming  associated  wltb  tbe  order,  it 
Issued  to  him  Its  certificate  of  insarance  on 
bis  life  payable  at  bis  death  to  hta  wife,  the 
present  plaintiff,  in  amount  not  exceeding 
$2,000.  At  the  time  of  ^ectli«  the  Insur- 
ance and  nntll  the  8th  day  of  June,  1904,  In- 
sared  resided  In  the  city  of  St  Louis  where 
he  bad  formerly  beoi  employed  as  a  travel- 
ing salwwnftp-  He  became  imempl(^ed»  how- 
ever, in  the  fall  of  lOOQ,  and  It  seems  re- 
mained so  tmtll  abont  Angnst.  1904,  when 
be  obtained  a  position  as  dtr  salesman  for 
a  gent's  patent  collar  In  Chicago.  While 
thus  nnemployed,  in  the  fall  of  1903,  insnred 
abandoned  hoosekeeplng  In  St.  Louis,  stored 
his  furniture  in  the  basement  beneath  the 
residence  of  Mrs.  Hoble,  Ills  wife's  mother, 
with  wbom  he  and  his  wife  and  little  boy 
took  op  their  abode  at  2637  Park  avenae, 
St.  Louis.  The  Insured,  together  with  his 
wife  and  child,  contlnned  to  reside  at  this 
number  with  his  mother-in-law  until  June 
8,  1004,  at  which  time  he  went  to  Chicago 
with  the  purpose  of  finding  employmrat  and 
locating  there.  Before  leaving  St.  Louis, 
be  paid  up  his  contributions  and  dues  in 
defendant  order  nntll  July  Ist  of  that 
year  and  overpaid  the  same  to  the  extent 
of  33  cents,  wbtdi  amount  remained  on 
the  books  of  the  order  to  his  credit.  The 
Insured  omitted  to  pay  the  contributions 
which  were  calted  In  aid  of  the  insurance 
for  the  months  of  July,  August,  and  Septem- 
ber, but  his  lodge,  Irving  Council  No.  2,  un- 
der a  by-law  authorizing  it  to  do  so,  volun- 
tarily paid  these  for  him.  When  the  Octo- 
ber contribution  was  called,  under  the  serial 
number  of  call  1^,  Insured  omitted  to  pay 
this  as  well,  and,  on  the  0th  day  of  Novem- 
ber thereafter,  his  council  declared  blm  sus- 
pended and  the  Insurance  involved  forfeit- 
ed for  that  particular  default.  JuUus  A. 
Bange,  the  Insured,  died  in  Texas,  where  he 
was  engaged  In  traveling  for  a  Chicago  con- 
cern, on  February  19,  IOCS,  and  this  suit  is 
prosecuted  on  the  certificate  of  Insurance 
notwithstanding  Its  alleged  forfeiture  and 
his  suspension  as  though  the  Insurance  con- 
tinued In  force  because  of  defendant's  fall- 
ure  to  mall  a  notice  of  the  call  for  con- 
tribntJon  132  and  notice  of  the  Insured's  sus- 
pension to  bis  regular  address  as  the  by- 
laws required.  After  admitting  the  Issue  of 
tbe  certificate  and  other  relevant  facts,  for 
a  defense  thereto,  the  answer  pleaded  the 
insurance  therein  vouchsafed  bad  been  for- 
faited and  the  insured  suspended  from  mem- 
bership In  the  order  because  of  his  failure 
to  pay  the  contribution  132  called  October 
1,  1904. 

Section  3  of  Law  6,  General  Laws  of  de- 
feodant  order,  provides  substantially  that 
every  member  shall  pay  the  amount  of  his 
contribution  to  the  r^lef  fund  within  30  days 
from  the  date  of  the  call  therefor,  and  any 
member  Calling  to  pay  the  same  on  or  be- 
fore tbe  flnt  meetbig  of  lUs  council  after 


the  expiration  of  said  30  days,  shall  stand 
suspended  from  the  order  end  from  all 
benefits  therefrom.  It  Is  further  provided . 
therein,  however,  that  any  council  may,  by 
a  majority  vote  of  its  members  present  at  the 
meeting,  authorize  the  paym«jt  of  the  mem- 
ber's contribution  as  a  loan  or  as  a  gift  from 
its  funds  but  such  payments  must  be  made 
wltbin  the  80  days  therein  specified. 

When  the  cause  was  here  on  the  former 
appeal,  we  interpreted  this  by-law  to  the  ef- 
fect that  It  Is  not  aelf-executlng  In  operating 
the  suspension  of  the  member  and  a  forfeit- 
ure at  tbe  end  of  the  80  days  tbereln  re- 
ferred to  as  the  custom  obtains  thereunder 
with  defendant's  consent  to  await  the  next 
meeting  of  tbe  council  and  Its  failure  to  pay 
tbe  contribution  for  the  member.  In  tbe 
present  cose,  tbe  council  paid  the  contribu- 
tions for  the  Insured  which  were  called  In 
July,  August  and  September,  but  on  Novem- 
ber 9th  declined  to  pay  call  No.  182  for  Oc- 
tober. But  this  of  Itself  does  not  operate 
a  forfeiture  of  the  insurance  -nnlen  tbe  in- 
sured had  notice,  actual  or  oonstmctive,  that 
tbe  call  for  the  nonpayment  of  which  the 
forfeiture  was  declared,  had  been  made  or 
thereafter  received  notice  of  the  forfeiture 
and  acquiesced  therein.  Forfeitures  are  not 
favored  in  the  law,  and  are,  therefore,  not 
to  be  allowed  unless  it  appears  the  party 
whose  rights  are  sought  to  be  thus  sum- 
marily determbied  against  him  has  had  such 
reasonable  notice  as  the  laws  require.  Set- 
tle V.  Farmers',  etc.,  Ass'n,  181  S.  W.  13G. 
As  to  notices  touching  contributions  called 
by  tbe  order.  It  is  provided  In  Its  laws  tbat 
It  shall  become  tbe  duty  of  tbe  member  to 
pay  the  same  within  80  days  after  being  no- 
tified by  the  recorder  of  his  council.  The 
notice  referred  to  is  sufficient,  however,  if 
directed  by  the  recorder  to  the  "regular  ad- 
dress" of  the  member  and  deposited  in  the 
post  office.  The  evidence  is  conclusive  to 
the  effect  that  no  notice  of  the  call  for  which 
tlie  forfeiture  was  declared  and  no  notice  of 
the  fact  tbat  the  forfeiture  had  been  de- 
clared and  tbe  member  suspended  was  ever 
mailed  by  defendant's  officers  to  the  insured 
at  Chicago,  though  it  does  appear  such  no- 
tices were  mailed  by  tbe  recorder  of  the  lo- 
cal council  and  the  proper  officer  of  the  Su- 
preme Council  to  the  address  2637  Park  av- 
enue, St  Louis,  where  the  insured  resided 
prior  to  going  to  Chicago.  As  before  stated, 
the  regular  address  of  the  Insured  up  to  June 
8,  1904,  was  undoubtedly  at  2637  Park  av- 
enue, St  Louis,  for  be,  together  with  liis 
wife  and  child  resided  there  at  that  time. 
It  appears  Mr.  Lindsley,  the  recorder  of  Irv- 
ing CoimcU  No.  2,  knew  this  fact  and  mailed 
the  regular  notices  of  calls  to  tbe  Insured 
at  that  number  but  on  June  8,  1904,  Insured, 
having  been  unsuccessful  in  obtaining  a  po- 
sition In  St  Louis,  went  to  Chicago  In  search 
of  employment  and  ther^y  dianged  his  rc^ 
ular  address  to  2094  Wilcox  avenue,  Chicago. 
Mrs.  Bange,  his  wlf^  went  to  Chicago  ta 


Digitized  by  Google 


278 


182  SOUTHWESTERN  BEPOBTBE. 


(Mo. 


jQly  and  remained  with  her  husband  there 
for  about  six  weeks  and  until  the  early  part 
of  September  when  she  returned  to  ber 
mother's  at  2«37  Parlt  avenue,  St  Louis,  be- 
cause ber  husband  had  not  yet  obtained  em- 
ployment and  was  unable  to  furnish  her  a 
home  with  him.  There  Is  testimony  tending 
to  prove  Insured  resided  with  his  sister  In 
Chicago  at  2004  WUcox  avenue  from  June 
8,  1904,  until  January  X,  1906,  when  he  left 
there  for  Texas  to  travel  for  the  Swift  Pack- 
ing Company  with  whom  he  had  obtained 
employment  In  Chicago.  It  appears  by  the 
uncontrovprted  proof  that  the  recorder  of 
Irving  Council  No.  2,  Mr.  Lhidsley,  knew  at 
one  time  the  insured  resided  at  2094  Wil- 
cox avenue  In  Chicago,  for  be  admits  In  his 
testimony  that  he  received  a  letter  from  the 
Insured  conveying  this  address  while  there 
pertaining  to  tiis  Insurance  and  a  letter  in 
evidence  from  Mr.  Llndsley  to  the  Insured, 
dated  August  18th,  Is  addressed  to  the  in- 
sured at  2094  WUcox  avenue,  Chicago.  This 
letter  from  Mr.  Llndsley  to  the  insured  as- 
sures blm  that  the  council  would  pay  his 
assessments  for  a  reasonable  length  of  time. 
The  letter  further  expresses  the  hope  that 
insured  would  find  employment  and  request- 
ed the  insured  to  present  the  regards  of  the 
writer  to  Mrs.  Bange.  It  appears  clearly 
from  this  that  the  recorder  of  Irving  Coun- 
cil No.  2  not  only  knew  the  insured  was  In 
Chicago  and  living  at  2094  Wilcox  avenue 
at  that  time  but  knew  as  w^l  that  bis  wife 
was  with  him  there  In  August  It  Is  in  tes- 
timony, too,  that  Mr.  Llndsley,  the  recorder, 
called  at  the  home  of  Mrs.  Hobie,  2637  Park 
avenue  in  St.  Louis,  several  times  during 
the  fall  of  1904  after  Mrs.  Bange  had  return- 
ed from  Chicago  In  September,  and  convera- 
ed  with  her  as  to  the  matter  of  the  Insured's 
contributions  which  were  then  being  carried 
by  the  council.  Besides,  Mrs.  Hoble,  the  In- 
snred'a  mother-in-law,  told  him  Bange's  ad- 
dress In  Chicago,  and  he  knew  that  the  In- 
sured was  not  living  at  2637  Park  avenue 
in  St  Louis;  for  he  was  not  there  when 
Llndsley  called.  After  the  insured  went  to 
Chict^o  In  June,  he  first  obtained  employ- 
m^t  as  city  salesman  for  a  genfs  patent 
collar,  but,  it  seems  this  employment  did  not 
prove  to  be  remunerative  and  he  was  unable 
to  maintain  his  family  there.  The  proof  Is 
that  because  of  tliis  fact  Mrs.  Bange  return- 
ed to  her  mother's  in  St.  Louis  to  await  her 
husband's  obtaining  something  more  sutotan- 
tlal.    For  a  few  weeks  prior  to  Christmas, 

1904,  the  Insured  was  employed  as  a  floor- 
walker in  Marshall  Field's  store  in  Chicago 
and  finally  succeeded  in  obtalnlog  employ- 
ment with  the  Swift  Packing  Company  In 
whose  service  he  went  to  Texas  January  26, 

1905,  where  he  died  on  February  19th  there- 
after. 

A  witness  testified  that  he  saw  Mr.  Bange 
in  St  Louis  several  times  during  the  win- 
ter before  he  died,  bat  there  is  no  pointed 
■tatement  in  hla  testimony  indicating  that 


Bange's  regular  address  was  2G3T  Park  av- 
enue, St  Louis,  after  June  8,  1904,  for  he 
did  not  speak  on  that  subject  Both  Mrs. 
Bange  and'  her  mother  gave  testimony  to 
the  effect  that  he  came  to  St  Louis  twice 
from  Chicago,  during  the  interim,  to  visit 
bis  family.  On  November  18th,  which  was 
Mn.  Bange's  birthday,  the  insured  came  to 
St  Louis,  visited  her  and  returned  to  Chi- 
cago the  following  night  Again  on  Janu- 
ary 23,  1905,  he  came  from  Chicago  to  St. 
Louis,  and  spent  two  days  with  his  family 
immediately  prior  to  embarking  on  his  tour 
in  Texas. 

When  the  case  was  here  on  a  former  ap- 
peal, the  court  declared  the  by-law  requir- 
ing notice  to  be  sent  to  the  "regular  address" 
of  the  member  to  intend  that  the  notice  sliall 
be  mailed  to  the  address  where  the  member 
will  be  likely  to  get  It  If  such  address  is 
known  to  the  recorder.  Bange  v.  Supreme 
Council  Legion  of  Honor  of  Mo.,  128  Mo. 
App.  461,  473,  106  S.  W.  1092. 

As  it  Is  conceded  that  notice  of  assessment 
No.  132  was  not  mailed  by  d^endant  to 
Bange's  Chicago  address,  it  Is  argued  the 
court  should  have  directed  a  verdict  for 
plaintiff  on  that  score.  The  argument  Is 
that  In  accordance  with  the  views  expressed 
on  the  former  appeal  the  evidence  is  con- 
clusive that  2637  Park  avenue  was  not 
Bange's  regular  address,  for  though  his  wife 
and  child  resided  there  with  her  mother, 
his  regular  address  was  in  Chicago,  where  be 
was  seeing  employmmt  We  have  duly 
weighed  this  argument  and  believe,  In  view 
of  other  portions  of  Llndsley's  testimony.  It 
is  a  matter  for  the  jury.  The  case  concedes 
Llndsley  knew  Bange's  addresQ  in  Chicago 
in  August  and  no  doubt  for  some  time  there- 
after, but  the  evidence  is  not  conclusive  as 
to  his  knowledge  on  the  subject  in  October 
when  the  call  for  assessment  No.  132  waa 
Issued.  Llndsley,  the  recorder,  testified  he 
did  not  know  Bange's  address  at  this  time 
for  Mrs.  Bange  Informed  him  when  he  called 
to  see  her  about  the  contributions  that  her 
husband  had  accepted  employment  in  Chica- 
go, lost  his  position,  and  "disappeared."  The 
witness  said  be  then  considered  him  a  "bird 
of  passage."  It  Is  true  the  question  is  not 
one  of  domicile,  and  does  not  necessarily  turn 
on  the  intention  of  Bange,  but,  nevertheless. 
In  so  far  as  the  rights  of  the  parties  to  this 
record  are  concerned,  Llndsley  was  Justified 
In  accepting  plaintiff  Mrs.  Bange's  statement 
made  at  or  immediately  prior  to  October  Ist 
that  her  husband  had  "disappeared,"  and 
conduct  himself  as  though  2637  Park  avenue 
was  his  regular  address  thereafter.  The 
matter  is  to  be  considered  in  view  of  the 
fact  that  Bange  and  his  wife  were  not  sep- 
arated, and  that  she,  his  <^ild  and  all  of 
their  household  effects  were  at  2637  Park 
:  avenue,  for  If  Bange  had  disappeared  from 
■  Chicago  and  abandoned  his  address  there, 
I  then  2637  Park  avenue,  St  Lonis.  would  be 
;  the  place  where  he  would  moBt  llkel7  reoelTtt 
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Ills  Dun  and  expect  It  to  be  addreaMd.  In 
view  of  tbia  teatlmony,  and  tbe  oonaldsta* 
tlona  anggested,  we  brieve  Bange'a  regnlar 
addnaa  under  tbe  drcamatancea  of  tiie  caae 
waa  a  qoeatton  for  tbe  Jnrr.  Tbe  court  In- 
■Btrncted  flw  jmy  Oat  one  of  flie  qneationa 
which  It  ahonld  determine  waa  whether  dnr- 
ing  the  montba  of  Octobv  and  NorembeTt 
iQOi,  the  regular  addreaa  of  Joltna  A.  Bange 
-waa  at  2687  Park  avoiae  In  tbe  dtr  of  St 
lionli^  or  at  2084  Wilcox  arenne  In  Cblcago, 
nL;  that  the  Iqr-la*'  governing  defendant 
reqnlred  tbe  recorder  (tf  Irving  Gonndl  No. 
2  to  send  notices  <it  cwtrlbntiona  which 
Bange  was  required  to  pay  to  hla  rcffolar 
addreaa  and  that  by  the  worda  "regolar  ad- 
dreaa," aa  need  In  the  by-laws,  la  Intended 
llie  place  where  the  member  la  known  by 
the  recorder  most  Ufcely  to  receive  hla  mall ; 
ttuLt  la  tbe  place  where  be  le  known  to  ex- 
pect bis  mall  to  be  addreaaed  to  blm  and 
where  be  nsnally  reeelvea  it,  althon^  be 
may  mt  always  be  present  at  such  place. 
!niat  In  determining  whether  at  tbe  time 
maitloned,  tbe  regular  address  of  deceased 
waa  2887  PRtk  avenne,  St  Looia,  or  2004 
Wilcox  avoine,  COilcagi^  the  ivrj  ahonld  take 
Into  consideration  all  of  the  facts  and  dr- 
cnmstances  in  evldoice  tending  to  show 
whetiier  deceased  expected  r^:nlarl7  to  re- 
ceive hla  mall  at  one  place  rather  than  0ie 
other  In  tb9  abaence  of  any  special  direction, 
and  also  tending  to  show  what  knowledge 
or  Information,  If  any*  tbe  recorder  of  Irv- 
ing Gonndl  Na  2  bad,  of  thia  intention. 
The  jury  waa  alao  told  in  the  aame  instmc- 
tlon  tbat  If  it  believed  from  the  evidence 
that  No.  2637  Park  avenue  in  St  Lonls  was 
the  regular  addreaa  of  deceased  at  the  time 
mentioned  above  and  tbat  tbe  recorder  of 
Irving  Council  «i  or  about  the  lat  day  of  Oc- 
tober, 1904,  dqmslted  In  tbe  United  States 
mail,  postage  prepaid,  addreaaed  to  the  de- 
ceased at  such  place,  a  notice  or  call  fOr  tbe 
contribution  doe  from  blm  for  the  mmth  of 
Odober,  1904;  that  said  contribution  was 
not  paid  by  deceaaed  or  any  person  for  him, 
OD  OT  about  fbe  flrat  meeting  night  In  No- 
vember, 1904;  and  tbat  thereupon  he  was 
anspended  by  said  eoundl  at  said  meeting 
for  the  nonpayment  of  said  contrlbntlffla,  and 
that  notice  of  such  sn8pcuBl<»i  was  deposited 
in  the  mail  1^  tbe  Supreme  Beoorder  of  de- 
foidant,  postage  prepaid,  and  addreaaed  to 
deceaaed  at  aald  number  on  Park  avenue  In 
Bt  I<onls;  and  that  thereafter  deceased 
made  no  application  to  be  reinstated  In  said 
council  prior  to  bis  death — then  the  verdict 
«hou1d  be  for  defendant  We  believe  so 
jnncb  of  tbe  instruction  waa  snffldoitt  for 
there  was  evidence  tending  to  support  all  of 
fbB  propositions  bypoOiealKed  there,  though 
we  have  not  mentioned  It  an,  as  aome  por- 
tlona  are  unimportant  on  this  appeal.  But 
the  ancceedJng  paragraph  of  tbe  instrudton 
•we  deem  to  be  unsound,  for  It  omits  to  In- 
form the  jury  that  If  Bange  received  notice 
<tf  the  aaseaament      Ita  bdng  forwarded  to 


Um  in  OhicagOb  he  waa  not  bound  by  it  as  a 
predicate  for  the  forfdture  of  hla  rights  on- 
leaa  be  received  it  in  time  to  have  paid  tbe 
asscespimt  within  tbe  90^y  limit  prescrib- 
ed In  the  Iv-law.  When  the  caae  mm  here 
on  the  former  ^tpeal,  it  waa  ruled,  In  view 
of  the  teatimony  of  Undsl^  about  sending 
notice  of  tbe  call  to  2687  Park  avenue  and 
the  testimony  of  Mrs.  Hoble^  deceased's  nwtb- 
er^ln-law,  that  all  mall  recdved  there  for 
Bai^  was  promptly  forwarded  to  blm  In 
Chicago,  tbe  Jury  might  infer  that  Bange 
actually  recdved  ancta  notice  though  it  were 
not  directed  to  his  regular  addreaa.  On  tbls 
hypotbeaia,  if  lie  did  so  recdve  tbe  notice 
tbrongh  the  proceas  of  forwarding  in  time  to 
pay  durliv  flie  80  days  allowed  htm  by  the 
l^-law  for  that  pnrpoae,  the  mere  drcum- 
atence  that  the  notice  waa  erroneously  ad- 
dreaaed would  be  Immaterial.  Bange  v.  Sup. 
Ooundl  Leg.  of  Honor  of  Ma,  128  Ma  App. 
4S1,  473,  474,  lOS  S.  W.  1002.  By  tbe  con- 
dnding  paragraph  under  dlscussiiHi,  tbe  court 
directed  tbe  Jury  tbat  although  It  abould  be- 
lieve from  the  evidence  tbe  r^lar  addreaa 
of  the  deceased  at  tbe  thne  mentioned  waa 
2004  Wilcox  avenue,  Cblcago,  and  not  2637 
Park  avenue,  St  Louis,  yet  If  it  found  tbat 
tiie  notice  of  tbe  coutrlbnUoo  and  of  the 
anapenalon  were  forwarded  and  recdved  by 
deceased  at  bis  r^nlar  addreaa  in  Chicago, 
or  tbat  actual  notice  thereof  reached  blm 
in  any  manner  prior  to  bis  death  and  in  time 
for  him  to  have  made  appllcatlm  for  reln- 
stat«nent  as  a  member,  then  the  verdict 
abould  be  fOr  defendant  This  portKm  of 
the  InstmcUon  authorised  a  verdld  for  de- 
fendant If  tbe  Jury  found  Bange  recdved  a 
notice  whl&i  had  been  directed  to  2687  Park 
avenue,  St  Lonla,  and  perchance  had  been 
forwarded  by  hla  mother-ln-law  though  be 
did  not  recdve  It  ttntQ  after  the  80  days* 
limit  for  payment  prescribed  in  the  by-law 
liad  expired.  It  bypotbeslzea  a  caae  which 
concedes  Banged  r^nilar  addreaa  to  have 
been  In  Chicago,  and  ttat  notice  mailed  to 
Park  avenue,  St  Louis,  was  not  a  perform- 
ance of  tbe  ctmditlon  prescribed  by  the  by- 
law on  wbteh  a  forfdtnre  may  be  declared. 
In  tbeae  circumstances  when  the  notice  is 
not  mailed  to  tbe  regular  addreaa,  tbe  Insur- 
ed ongbt  not  to  be  declared  in  default  nnleas 
he  recdved  tbe  notice  in  time  to  have  pro- 
tected hla  Insurance  within  the  90-day  limit, 
for  the  men  d^wdt  in  the  mall  la  insufll- 
dent  when  the  notice  is  not  mailed  to  tbe 
regular  addresa.  In  otiier  worda  unleaa  tbe 
Jury  find  the  fact  to  be  that  he  recdved  tbe 
notice  through  Ite  betog  forwarded  In  time 
to  have  paid  the  assessmrat  within  tbe  80- 
day  llidt  tberef(»  the  rUcbta  of  the  inaured 
ott^t  not  to  be  forfdted  aa  for  hla  default 
Tbia  error  la  material,  for  it  may  be  the 
Jury  found  the  notice  waa  forwarded,  and 
though  not  received  until  after  tbe  80  days 
had  eq»ired.  considered  It  a  sufflclrat  basis 
for  the  torfeltnre. 
One  of  defendant's  by-laws  required  each 
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member  to  pay  dues  and  per  capita  tax  at 
the  rate  of  $1JM>  per  quarter.  Another  sec- 
tion provides  that  any  member  who  shovld 
become  six  months  In  arrears  with  respect 
to  such  dues  shall  stand  saepended.  These 
by-laws  may  be  self-execatlng  as  there  seems 
to  be  no  proTision  for  notice.  Bnt  whether 
they  are  or  not  it  Is  nnneceesary  to  examine 
minutely,  for  that  they  are  self-execatlng 
will  be  conceded,  but  not  decided.  It  ap- 
pears the  insured,  Bange,  omitted  to  pay  his 
dues,  and  was  six  months  In  arrears  Febru- 
ary 1,  1905.  He  died  February  19,  of  the 
same  year.  It  is  argued  that  the  Insured's 
membership  and  Insurance  were  forfeited  be 
cause  of  this  fact  Had  a  forfeiture  of  the 
Insurance  been  predicated  on  this  ground  In 
the  first  Instance,  It  may  be  the  ailment 
would  prevail  but,  as  It  la,  defendant  must 
be  treated  as  haring  waived  the  matter,  for 
It  appears  no  such  question  was  raised  In 
the  original  answer  nor  until  after  the  case 
bad  been  tried  and  the  Judgment  reversed 
on  the  former  appeal.  After  the  cause  was 
remanded,  defendant  filed  an  amended  an- 
swer by  which,  for  the  first  time,  It  Invoked 
n  forfeiture  for  the  nonpayment  of  dues. 
Plaintiff  Joined  Issue  with  defendant  on  the 
first  answer  which  set  forth  a  forfeiture  sole- 
ly on  the  ground  of  nonpayment  of  contribu- 
tion No.  132  after  notice  thereof  and  a  trial 
was  had  with  respect  to  that  matter.  On 
that  Issue  alone,  the  court  on  the  former 
trial  directed  a  verdict  for  defendant  and 
thus  entailed  the  expense  and  trouble  of  an 
appeal  to  this  court  which  reversed  and  re- 
manded the  case  as  will  appear  by  reference 
to  Bange  v.  Sup.  Council  Leg.  of  Honor  of 
Mo.,  128  Mo.  App.  461,  105  S.  W.  1092.  There 
can  be  no  doubt  of  the  proposition  that  a 
forfeiture  may  be  declared  waived,  If  It 
appears  the  insurer,  while  In  possession  of 
all  the  'facts  with  respect  to  the  matter, 
omits  to  Invoke  It  and  Induces  the  benefi- 
ciary to  enter  upon  the  expenditure  of  a 
considerable  sum  of  money  or  materially 
changes  his  or  her  position  by  litigating  an- 
other matter  relied  upon  as  a  defense.  Such 
conduct  on  the  part  of  the  Insurer  Introduces 
an  element  of  estoppel,  and  renders  the 
waiver  complete.  2  Bacon  on  Benefit  Socie- 
ties (8d  Bd.)  I  423 ;  Carp  v.  Queen  Ins.  Co., 
116  Mo.  App.  528,  642,  644,  545,  92  S.  W. 
1137.  So  It  Is  In  this  case,  defendant  hav- 
ing relied  exclusively  vpm  a  forfeiture  for 
the  nonpayment  of  contribution  No.  132.  aft- 
er notice,  on  the  former  trial  and  appeal, 
win  not  now  be  permitted  to  Invoke  a  for- 
feiture on  a  new  and  distinct  ground  with 
respect  to  the  facts  of  which  It  was  folly  ad- 
vised when  the  first  answer  was  filed.  Bee 
Carp  V.  Queen  Ins.  Co.,  116  Ma  App. 
542.  543,  92  S.  W.  1187.  The  matter  having 
been  once  waived  may  not  be  invoked  there- 
after without  consent  Porter  v.  German 
Am.  Ins.  Co.,  02  Mo.  App.  520.   The  Judg- 


ment should  be  reversed  and  tbe  caose  re- 
manded. It  IB  so  ordered. 

GAULFIELD,  J.,  ooncors.  BETN0U>3» 
P.      not  Bitting. 


PIBROB  LOAN  CO.  v.  EILLIAN. 
(St  Louis  Court  of  Appeals.   Missouri.  Nor. 
29,  1910.) 

1.  Afpeai,  afd  EbbobJI  —  FiiTDiiras — 
CONCLTTBzVxnBBS  —  unooiiTBOTKn»  Bvz- 

nENCB. 

Thoagh  plalntifFs  evidence  was  not  contro- 
yerted,  ita  weigtit,  depeodlag  on  the  credibility 
of  the  witnesses,  was  for  the  trier  of  facts, 
whose  rulings  denying  a  directed  verdict  will 
not  be  reviewed  on  appeal  In  an  action  at  law, 
in  atisence  of  a  showing  that  he  acted  arbltrarilr* 
or  from  passion  or,  prejudice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4028,  4024;  Dec.  Dig.  I 
907.*] 

2.  EXECUTOBS  AND  ADlCtVISTBATOBS  (|  221*)— 
C1.AIII  AOAIRST  ISSTATK— BVIDKNCE. 

In  an  action  to  establish  a  claim  agaiust 
SD  estate,  evidence  Md  to  sustain  a  verdict  for 

defendant 

[Ed.  Note.— PtMT  other  eaaes*  see  Executom 
and  AdmlDlstrators,  Cent  Dig.  |  003;  Dto. 
Dig.  I  2ZL«] 

3.  EXEOUTOaS  AND  ADinKUTRATOBe  (|  221*) — 

Claiu  Aoainst  Estate— Evidence. 

Id  an  action  to  establish  a  claim  against 
an  estate,  for  diamonds,  etc.,  sold  decedent, 
testimony  was  admitted  that  at  about  the  time 
decedent  purchased  a  diamond  "stud"  which  waa 
chanced  Id  the  account  sued  on  a  certain  woman 
purchased  a  diamoud  ring  at  ttie  same  price, 
and  that  plaintiff,  in  tbe  probate  court  had 
identified  a  receipted  bill  given  to  the  woman 
which  showed  that  a  diamond  "stud"  had  been 
purchased  by  her  and  paid  for  by  ei^t  Install* 
ments  corresponding  In  amounts  and  datea  wlA 
eieht  credits  shown  on  decedent's  accoont  wltb 
plaintifF.  Held,  that  tbe  evidence  waa  not  rele- 
vant. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Adminiatrators,  Dec.  Dig.  S  ^1.*] 

4.  Trial  (J  89')— Receptioit  oe  BvioBNct— 
Striking  Out  Irebuvant  TESTiuoifT. 

Irrelevant  testimony,  admitted  on  defend- 
ant's promise  to  connect  It  by  otber  evidence 
so  as  to  make  it  relevant,  upon  his  failure  to 
80  conneot  It  should  be  stricken  oat  on  motioD 
of  plaintiff. 

TEd.  Note.— For  other  eases,  see  Trial,  Osnt. 
Dig.  SS  236-280;  De&  Dig.  §89.*] 

5.  Appeal  and  Hbbob  (I  1047*)— HABicm> 
Erbob— Aduibsion  or  jStidencb— Pbxjudi- 
ciAL  Efbtct. 

^\'here  the  trial  court  just  before  making 
Its  finding  overruled  a  motion  to  strike  out  1^ 
relevant  testimony  admitted  on  d^endant's 

Eromlse  to  connect  It  by  other  testimony,  there- 
y  indioatiuRT  that  such  evidence  was  considered 
In  making  Its  findini^  and  such  evidence  was 
used  to  impeach  olatntiff's  most  Important  wit- 
ness, whose  credibility,  together  with  that  of 
the  others,  was  practically  the  only  qnestioa 
In  Issae.  the  error  in  refnnng  to  strike  such  Ip* 
relevant  testimony  waa  reversible. 

fEd.  Note. — For  othsr  casesb  see  Appsal  and 
Error,  Gent  Dig.  {  4140;  Dea  Dig.  |  10«.*] 

Q.  WiTNESSBB  (I  178*)— €OMPBTBNOT— WAIVXB 

or  Incompetenot. 

Defendant  by  extending  Uie  cross-examina- 
tion of  plaintiff's  witness  beyond  the  Kope  oC 
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what  tbe  wftnec*  wu  competent  to  testify  to 
upon  direct  ejamlnation  walTed  soeh  incom- 
petency, and  made  the  witnen  (mnpeteot  for 
all  pnrpoeefl  of  the  case,  lo  that  plalntlfF  conld, 
npoQ  redirect  examination,  examine  him  aa  to 
transaeUotu  vith  decedent,  though  he  wonld  not 
have  been  oompetent  to  teetifr  UiOKto  bat  for 
■odii  waiver;  m«  aeti<m  being  acalnst  an  ad- 
minblntoi. 

ISA.  Note.— For  othor  caeea,  ne  Wltneeies, 
OsBt.  Dir.  H  723-730;  DwTDlg:  I  178.*] 

Appeal  from  St  Loola  Oircalt  Court ;  Tli^ 
Sil  Rale,  Jadge. 

Action  by  the  Pierce  Loan  Company 
against  Mary  O.  Eilllan,  administratrix  of 
Robert  Lee  KiUlaD,  deceased.  Prom  a  judg- 
ment for  defendant,  i^aintitt  aK>eal8.  Re- 
versed and  remanded. 

TUs  acdoo  origtuited  as  a  daim  in  the 
probata  oomt  i^ainat  tbe  estate  of  d^end- 
ant'a  intestate^  R,  Lee  KiUian.  The  dalm 
was  fbr  an  allflced  balance  of  9620.8S  upon 
an  open  aooount  William  Geiat,  aecretiry 
of  tbe  plalntlff,  whose  duty  It  was  to  sell 
gooda  and  make  ioana  and  keep  tbe  books, 
teatlfled  on  b^iaU  of  idalntlff  ttaat  he  was 
tbe  agent  of  the  plalntUt  hi  Its  transactions 
frith  KUllan,  Identified  tbe  alleged  account 
with  Eilllan^  and  stated  that  tbe  mtries  com- 
poting  said  account  were  made  br  bbn  at  tbe 
time  the  reapectlye  transactions  represented 
therein  took  place.  The  account  was  Intro- 
duced In  eridencew  It  was  boided  with  tbe 
name  "Lee  KiUlan,**  and  tbe  debit  side  ctm- 
tained  SO  charges  under  divers  dates,  from 
October  9,  1901,  to  Febmaxr  16^  1007,  and 
totaling  f2,746.8S,  for  diamonds  and  other 
Jewelry  and  cash.  Said  aceonnt  showed  un- 
der date  of  May  27,  1001,  a  debit  for  a  dia- 
mond stud,  price  (680.  There  was  no  pur- 
chase or  debit  shown  by  tbe  account  from 
December  21,  1001,  until  Febmary  16,  1007, 
and  OtB  last  item  was  for  cash  60  cents  under 
said  last-mentioned  date.  On  the  credit  side 
of  said  account  is  shown  80  items,  totaling  In 
amount  |2,125JS0.  I>eductlng  the  credits  from 
tbe  debits  left  a  debit  balance  of  $620.85. 

Mr.  A,  0.  Stewart,  attorney  at  law,  who 
was  formerly  president  of  the  board  of  police 
commissioners  of  St  Louis,  testified  that  he 
was  present  at  the  trial  of  the  deceased  be- 
fore the  police  bcmrd  In  1906  or  1006,  it  ap- 
pearing that  the  deceased  had  been  a  de- 
tective; remembers  that  Ellllan  and  Gelst 
were  there ;  also  that  Mr.  John  J.  Kelly,  the 
then  stenographer  of  the  board,  took  a  short- 
hand report  of  the  testimony;  that  tbe  ac- 
count book  Introduced  in  evidence  was  then 
before  the  board,  and  Kllllan  examined  it 
and  made  a  statement  that  he  was  Indebted 
for  some  diamonds  or  Jewelry,  something  of 
that  kind;  does  not  remember  whether  Ell- 
llan mentioned  the  amount;  remembers  KU- 
llan examined  Oelst 

John  J.  Kelly,  the  stenographer,  testified 
by  referring  to  his  notes  that  Kllllan  was 
before  the  police  board  on  December  20, 


1905,  as  a  defendant ;  that  Mr.  Oelst  was 
present  as  a  witness  and  Kllllan  cross-ex- 
amined him;  tliat  the  qnestloni  and  an- 
vwam  upon  such  croes-ezamination  Included 
the  f<dIowtng:  "Detective  KUUan:  Q.  These 
dianumdfl  that  I  pnrdiased  from  yon,  I 
boi^t  these  diamonds  ^m  yon  on  time 
payments?  A.  Yes,  sir.  Q.  I  would  buy  one 
diamond,  and  then  another,  trade  one  to  you 
tot  anotlier,  and  at  tlw  end  of  each  month 
would  pay  you  a  small  payment  wontd  give 
you  a  small  amount  of  money?  A.  At  dlffer- 
mt  times  thne  was  different  amounts  paid. 
Q.  I  have  made  as  many  payments  as  from 
brae  to  Bellevillef  A.  Quito  as  bad.  Q.  I 
owe  on  your  books  to-ctoy  $7B0?  A.  Tee,  sir. 
Q.  Yon  trusted  me  with  that  and  I  am  pay- 
ing you  on  time  paymoitsT  A.  Small 
amounts." 

Thomas  F.  I^neb,  who  admitted  that  he 
had  resigned  frmn  tlie  ptflice  force  nndor 
charges,  attex  having  been  on  tibe  force  56 
days,  and  who  stated  that  he  had  not  taken 
enough  Interest  in  the  charges  to  even  ascer- 
tain what  they  were,  teetlfled  that  while  be 
was  in  platntlfrs  pawnshop  about  the  mlddltf 
of  Febmary,  1007.  KUllan  came  in  and  made 
a  payment  flOJH),  and  said  to  Oelst: 
"That  only  leaves  a  little  over  |600  now." 
On  cTMS-ezamlnatiott  it  was  developed  that 
this  witness  had  been  a  freguoiter  of  plaln- 
tlfTs  pawnshop  for  about  three  years.  He 
testified  that  he  could,  not  tell  whether  he 
had  been  In  the  pawnshop  In  January.  On 
recross-examtnation  he  stated  that  tbe  state- 
ment he  attributed  to  KUUan  about  owing 
more  than  $600  mast  have  been  abont  the 
16th  or  16th  of  January. 

Mr.  John  J.  Murphy  testified  that  he  had 
seen  Mr.  KlUlan  in  the  office  of  the  Pierce 
Loan  ComiMiny  (time  not  mentioned)  and  had 
seen  him  exchange  a  diamond  stud  for  a 
larger  one,  had  beard  no  conversation  or 
talking. 

On  behalf  of  defendant  Louis  E.  Kllllan 
testified  that  the  deceased  was  killed  around 
the  11th,  somewhere  between  the  10th  and 
20tb  of  February,  1007;  says  that  during 
the  entire  month  of  January,  1007,  the  de- 
ceased was  In  New  Orleans  with  the  Hagen- 
beck  Circus. 

The  foregoing  is  a  substantial  statement 
of  all  of  the  evidence  In  the  case.  Other 
facts  wUl  be  mentioned  In  the  opinion  prop* 
er  as  may  be  necessary  to  an  understanding 
of  the  points  discussed. 

At  the  close  of  all  tbe  evidence  the  plain- 
tiff asked  the  court  to  declare  that  under  the 
law  and  tjie  evidence  its  finding  must  be  for 
the  plalntlfF  for  the  full  amount  of  Its  claim. 
The  court  refused  to  give  that  declaration, 
but  did  give  the  following  at  plaintiff's  re- 
quest: 

"The  court  declared  the  law  to  be  that  if 
he  believe  from  the  evidence  that  at  the  time 
of  the  death  of  Robert  Lee  Killtan  he  was^ 
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Indebted  to  the  plaintiff  on  an  open  accoont. 
'tben  be  shall  find  tor  the  plaintiff,  and  as- 
sess Its  damages  In  such  amount  as  he  mar 
belleTe  from  the  evidence  to  have  been  the 
balance  doe  from  said  Klllian  to  plaintiff,  to- 
gether -rrltli  Interest  at  the  rate  of  6  per 
centum  per  annum  from  the  date  of  the  filing 
of  the  claim,  to  wit" 

"The  court  -declared  the  law  to  be  that 
any  statements  made  by  Robert  Lee  KUUan 
as  to  bis  being  Indebted  to  plaintiff.  If  you 
believe  from  the  evidence  be  made  any  such 
statements,  are  admissions  against  the  estate 
of  said  Robert  Lee  KiUlan  In  his  suit,  the 
same  as  If  said  KlUlen  himself  was  defend- 
ant." 

Plaintiff  asked  for  no  other  declarations  of 
law,  and  defendant  asked  for  none.  The 
court  made  Its  finding  and  rendered  Jndg- 
ment  In  favor  of  defendant,  and,  after  an 
unsucceesfnl  motion  for  a  new  trial,  plaintiff 
has  duly  prosecuted  Its  appeal  to  this  court 

Klnealy  &  Kinealy,  for  appellant  Thos. 
Lee  Anderson  and  H.  H.  Oberschelp,  for  re- 
spondent 

OAUIiFIBLD,  J.  (after  stating  the  facts 
as  above).  1.  Plaintiff  first  contends  that  the 
evldenoB  was  suffldent  to  make  It  lncumb»t 
upon  the  trial  court  to  find  In  Its  favor,  and 
ttiat  we  should  review  the  evidence^  reverse 
the  judgment,  and  direct  a  finding  and  judg- 
ment for  plaintiff  for  the  full  amount  of  Its 
claim.  We  are  unable  to  agree  to  this  con- 
tratlon.  Even  though  the  evldwce  offered 
upon  behalf  of  the  plaintiff  was  not  contro- 
verted by  words,  still  Its  weight,  dependent 
upon  the  credibility  of  the  witnesses,  which 
might  be  determined  by  their  mann^  and 
demeanor  while  testifying,  was  for  the  trier 
d  the  facts,  whose  finding,  this  <belng  an  ac- 
tion at  law  and  there  b^ng  nothing  to  Indi- 
cate that  be  acted  arbitrarily,  under  the  In- 
fluence of  paaslon  or  pr^ndlce,  la  binding 
upon  us.  The  evidence  may  be  all  one  way, 
yet  it  18  for  the  trier  of  the  fftcts  to  say 
whether  be  beUevee  the  wltnessee  or  not 
Gannon  v.  Laclede  Gaslight  Co..  146  Mo, 
602.  SIB,  48  &  W.  968,  47  B.  W.  907,  43  L.  B. 
A.  505;  Hunter  t.  Wethlngton.  aos  Mo.  284, 
298.  103  &  W.  Connelly  t.  BaUroad, 
188  ilo.  App.  Sia  816,  118  8.  W.  233;  Dodd 
T.  Gulseffl,  100  Ho.  App.  811,  81Sk  73  S.  W. 
804;  Chlnn  v.  Railway,  100  Uo.  App.  678, 
58^  76  &  W.  875;  Hvgnmin  t.  Hinds,  07 
Mo.  App.  346,  802,  71  S.  W.  470;  City  of 
Poplar  Bluff  t.  Hill,  92  Mo.  App.  17,  19. 
This  Is  not  a  case  vhere  it  is  apparent  that 
there  was  no  suions  and  real  dispute  as  to 
the  credibility  of  the  wltnessee  testifying  or 
as  to  the  existence  of  the  facts  to  which 
they  gave  testimony.  It  la  not  a  case  where 
the  essential  facts  were  conceded.  There  Is 
not  preeoit  evoi  the  slgnlflcance  that  might 
attacb  to  Uie  defendant  not  testifying;  this 
action  being  against  the  administratrix.  Not 
only  by  Tlgoroos  cross-examination,  and  ob- 


jecting to  (inestions,  but  by  oontroTertlnK 
part  of  the  testimony  and  even  attonptlng 
to  Impeach  witness  Gelst  by  proof  of  con- 
trary statements  oat  of  court,  did  defend- 
ant's counsel  repel  any  Implication  tiiatfiicts 
or  credibility  of  witness  were  conceded. 
Plaintiff's  first  contention  we  rule  against  it 

2.  np<m  the  promise  of  defKidant's  coon- 
sel  to  certainly  make  Its  relevancy  appear 
later  In  the  case,  the  coort  permitted  bim 
to  show  upon  his  cross-examination  of  Gelst 
that  abont  the  same  time  deceased  purchas- 
ed a  diamond  stud  for  $630  charged  for  In 
the  account  one  Jessie  Ross  had  purchased  a 
diamond  ring  at  about  the  same  price,  and 
to  ask  Gelst  whether  in  the  pndmte  court 
he  had  not  Identified  a  receipted  bill  given 
to  Jessie  Ross  which  showed  that  a  diamond 
"stud"  had  been  purchased  by  Jessie  Ross 
for  $630  and  bad  been  paid  for  by  her  by 
elgtat  installments  corresponding  In  amounts 
and  dates  with  eight  credits  shown  on  Kil- 
Uan'a  account  Gelst  denied  having  so  Iden- 
tified such  a  receipt  Defendant  then,  still 
proceeding  we  assume  upon  the  faith  of  the 
promise  to  show  Its  relevancy,  showed  by 
a  witness  that  in  the  probate  court  Gelst 
had  Identified  said  receipt,  and  that  said  re- 
ceipt (which  had  since  been  lost  or  mldaid) 
did  disclose  the  coincidences  of  amounts  and 
dates  mentioned.  The  relevancy  of  this  tes- 
timony was  not  In  any  manner  made  to  ap- 
pear. Nor  have  we  been  able  to  discover  It 

The  defendant  at  the  close  of  the  whole 
case  moved  that  all  evidence  as  to  this  ir- 
relevant transaction  be  stricken  out  The 
court  overruled  the  motion.  This  was  er^ 
ror.  The  plaintiff  had  a  right  to  have  said 
irrelevant  evidence  stricken  out  Gage  v. 
AveriU,  67  Mo.  App.  Ill,  117.  If  the  court 
had  admitted  the  evidence  upon  the  prom- 
ise to  connect  It  by  later  evidence  and  no 
motion  to  strike  out  had  been  made,  then  It 
might  have  been  assumed,  as  was  done  in 
the  last(dted  case — Gage  v.  Averlll — that 
there  was  nothing  Involved  but  the  order  of 
proof  as  to  which  the  trial  court  had  discre- 
tion, and  that  having  no  probative  force,  the 
trial  court  did  not  allow  this  evidence  to 
Influence  Its  finding.  But  here  the  court  at 
the  daK  of  the  evidence,  tm  the  vwy  verge 
of  making  its  flndin^  overruled  the  motion 
to  strike  ont,  thereby  indicating  In  a  most 
striking  manner  that  U  considered  tin  evi- 
dence arrived  at  as  having  probative  fotca 
This  Irrelevant  evidence  was  erroneously 
used  to  impeach  the  credibility  of  plaintiff's 
most  important  witness.  Hariwr  v.  Rail- 
road, 47  Ma  607,  6S1,  4  Am.  Bepu  858.  Upon 
the  record  before  ns.  the  credibility  <tf  the 
witnesses  was  practically  the  trnly  qneetloD 
for  the  trial  court  to  determine,  and  what 
influenced  it  in  that  regard  wes  moet  Im- 
portant And  we  cannot  escape  the  conclu- 
sion, based  upon  its  action  in  orerroUng 
plaintUTs  motion,  that  It  was  inflnenced  in 
its  finding  by  this  incompetent  evidence.  We 
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ttaerafora  biM  nUl  actitm  to  be  zcTanible 
-error.  Mc£>(niald  t.  Matney.  62  Mo.  868.  306. 

8.  We  alao  rule  Otaaniiilng  that  Oelat  was 
incompetent)  tbat  by  extending  the  crosa-ex- 
amlnatlon  of  plalntUTa  vltnesa  GMtt  be- 
yond 0ie  acope  of  what  tbe  vltneaa  vaB  com- 
petent to  testify  to  wpcxi  direct  examination, 
as  it  la  anparent  from  tbe  foregoing  ahe  did, 
-defendant  mdved  the  wltneei^  lnc(nnpetaicy 
and  be  became  a  oompetoit  witneta  for  all 
the  parpoees  of  the  case,  and  the  court  erred 
In  refoalng  to  pemdt  plalntifC  upon  redirect 
•examlnatlcm  to  ocamlne  him  as  to  the  trans- 
actfona  be  had  -wltli  ttie  deceased.  Abies  t. 
AdOey,  126  Ifo.  Ap^  84.  87.  106  S.  W.  974: 
Imboden  ▼.  Trust  Co..  Ill  Mo.  App.  230,  282, 
86  B.  W.  26S;  McCune  t.  Ooodwillle.  20i 
Mo.  300^  382. 102  S.  W.  997;  Borgesa  Inr.  Go. 
T.  Vette,  142  Mo.  560,  671,  44  8.  W.  .7S4.  64 
Am.  St  Rep.  667;  Rice  WaddlU,  168  Mo. 
90.  120,  67  S.  W.  606. 

For  tbe  errors  above  noted  Qie  Judgment 
Is  reversed  and  cause  remanded. 

REYNOLDS.  P.  J.,  and  NOBTONI.  J.,  con- 
eor. 


CHANS  T.  HAMMOND  PACKING  CO. 
(Kansu  City  Court  of  Appeals.  Mlswmrl.  Dee. 
6,  1910.) 

1.  Appsax.  and  Erbob  (I  999*)— Bivxsw— VxB- 
DXCTB— Conclusions. 

It  an[»eared  that  plalotllt  who  was  dtfeod- 
antfs  servant,  was  injured  while  breaking  up 

a  blo<^  of  caustic  soda.  Beld  tbat.  where  tbe 
jury  fomid  plaintiff  did  not  know  tbe  properties 
of  tbis  drug,  such  a  findiog  was  conclusive  on 
appeaL 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Brxor.  Cent  Dig.  H  8812-3024;  Dec.  Dti.  | 

2.  MAfflEB  AND  SeBVANT  (S  ISS*}— INJUBIBS  TO 

SravAHT— Pbbsduftions. 

A  master  has  a  right  to  presume  that  a 
servant  is  a  perwm  of  common  senie.  and  will 
Koaxd  himself  against  Injuries  where  danger  is 

patent 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  310;  Dec  Dig.  |  IGfi.*] 

3.  Mastbb  and  Sebvant  ({  288*)— Masteb's 

liXABILITT  FOB  InJUBIES  TO  SeBVANT— AC- 
TIONS—WBTOHT  AND  SUFFIOIENCT  OF  £3VI- 
DSNCB. 

Where  a  servant  was  iojored  while  break- 
ing s  block  of  caustic  soda,  the  general  knowl- 
edge of  characteristics  and  dangerous  properties 
of  tbat  drug  held  Insufficient  to  authorize  a 
finding  as  a  matter  of  law  that  the  servant  was 
aware  of  this,  and  assumed  all  risk  of  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
eervaut.  CenL  Dig.  i|  10O5,  106S-106S ;  Dec. 
Dig.  J  288.*] 

Appeal  from  Circuit  Court  Bucbanan 
'County;  Ii.  J.  Eastln,  Judge. 

Action  by  Ray  H.  Omans  against  tbe  Ham- 
mond Packing  Company.  From  a  Judgment 
"(or  plalntUE,  defendant  an^eala  Affirmed. 

O.  O.  Moanum  and  Tlnton  Plte,  for  appe- 
lant   Mytton  A  Parkinson,  for  respondent. 


ELLISOX,  J.  Plaintiff  was  an  employd 
of  defendant^  working  under  directum  of  one 
of  Its  foremen.  His  work  oonsisted  ct  <xr- 
rying  "provision  racks  for  freight  cars  and 
In  washing  out  the  cars."  While  so  engaged 
be  received  an  Injnry  to  one  of  hla  eyes, 
which  he  clurgea  waa  caused  1^  defendant's 
ntellgenoe,  and  for  which  be  Instituted  this 
action.  Be  recovered  judgment  In  the  trial 
court  It  sppem  that  a  substance  known 
as  canstlc  soda  was  used  by  defendant  In 
the  cleaning  or  washing  of  cars  In  which  Ita 
meat  products  were  shipped,  and  that  a  part 
of  plaintUT B  service  was  to  wash  such  cars ; 
that  the  soda  was  a  substance  very  danger* 
otu  Id  use,  and,  If  particles  of  It  came  In 
contact  with  human  flesh,  would  Inflict  seri- 
ous Injury  by  burning;  that  defendant  kept 
the  soda  in  large  solid  blocks,  and  on  the 
day  of  plaintiffs  Injury  defendant's  foreman 
directed  him  to  take  a  pick  and  break  off  In 
pieces  a  bucket  of  the  soda  for  use  In  his 
work;  that  d^endant  was  aware  of  tbe 
dangerous  Character  of  tbe  substance,  and 
that  be  was  not;  that  in  obeying  such  In- 
structions plaintiff  took  the  pick  and  struck 
upon  the  block,  when  small  particles  flew 
in  different  directions,  some  of  these  strik- 
ing plalntiff'a  eye,  and  burning  It  so  severe- 
ly aa  to  Impair  the  sU^t  and  Inflict  perma- 
nent Injury. 

Defendant  Insists  that  plaintiff  was  a  man 
of  education  and  sclentiflc  knowledge,  and 
that  be  knew  as  much  about  the  properties 
of  caustic  BiJda  and  the  danger  In  using  It 
and  bow  it  should  be  used,  as  did  the  de- 
fendant. If  this  could  be  -conceded  to  be  an 
established  fact  In  tbe  case,  It  would  justify 
a  reversal  of  the  judgment  But  those  were 
issiies  In  tbe  case  ujwn  which  evidence  was 
beard  by  the  Jury,  and  we  must  accept  tbe 
verdict  as  conclusive  that  plaintiff  did  not 
have  the  knowledge  as  claimed  by  defend- 
ant But  defendant  further  contends  that  It 
Is  common  luiowledge  that  particles  of  caus- 
tic soda  will  bum  or  eat  Into  the  flesh, 
especially  if  coming  In  contact  witb  mem- 
brane such  as  is  around  the  eyes.  I>efend- 
ant  contends  tbat  this  Is  as  well  knovm  as 
that  hot  water  wOuld  scald.  It  is  true  that 
defendant  had  a  right  to  presume  plaintiff 
was  a  man  of  coumiou  sense,  and  therefore 
would  guard  himself  against  Injury  where 
the  danger  was  patent  (Pulley  v.  Standard 
OU  Co.,  136  Mo.  App.  172,  116  S.  W.  430; 
Buchlnsky  v.  French,  168  Mass.  68,  46  N.  E. 
417;  Dresser's  Employers'  Liability,  I  98); 
but  we  do  not  regard  the  facts  as  disclosing 
such  state  of  case  as  would  justify  a  court 
in  declaring  as  a  matter  of  law  tbat  tbe 
characteristics  of  caustic  soda  and  tbe  dan- 
gers arising  from  Its  use  were  so  well  known 
as  to  create  a  concluslre  presumption  that 
plaintiff  knew  them  and  assumed  Uie  risk  of 
Injury.  Tbe  substance  of  these  observations 


«vw  oUi«r  OMM  sM  MBM  toplo  oBid  s«eUon  NUU BBa  In  Dm.  Dig.  ft  Am.  Dig.  Kmt  No.  S«rt«i  ft  RVr  ladsxM 

Digitized  by  Google 


284 


182  BOUTHWESTSBN  BQPOS'i^IB. 


(Ifo. 


vere  aalnattted  to  tba  taij  &t  defenflant's 
request  u  an  Unue  of  fact,  and  we  accept 
tbe  flndlng  thereon. 

Am  an  entire  series  the  inatmctionfl  wen 
free  from  error.  All  those  asked  by  the  de- 
fendant woe  glTen,  save  tlme^  and  two  of 
these  wore  in  the  nature  of  a  demurrer. 
The  third  was  In  part  a  comment  on  tiie  evl- 
denoe.  As  a  whole,  It  was  sobstantlally 
covered  by  those  which  the  court  gave  at 
defendant's  Instance,  especially  Nos.  5  ande. 
We  do  not  feel  that  we  would  he  Justified 
in  reversing  the  Judgment  on  the  gnnmd 
that  the  verdict  was  against  the  weight  of 
the  evidence. 

Itae  Judgment  la  affirmed.  All  concur. 


CBAPUAN  r.  FERGUSON  et  a1. 
<Springfidd  Court  of  Appeals.  Mlssooil.  Dec. 

s,  i9ia) 

1.  CONTBACIB  (S  16*>-C01TDm0irAL  PBOIOBI 

—Notice. 

A  contract  may  be  conditional  npon  no- 
tice of  some  matter  being  gimi.  In  which  case 
notice  most  be  given  to  render' tbe  promite  ab- 
solate,  and  must  be  alleged  and  proved  In  an 
action  brought  npon  tbe  promise. 

[Ed.  Note.— EVir  other  cases,  see  Contracts, 
Cent,  Dig.  H  4»-B6;  Dec  Dig.  |  16.*] 

2.  CoHTBAOn  (M  221*)  —  CONDmOHAI.  PlOH- 

IBE. 

An  ingtmment,  reciting  that  by  mjaest  of 
S.  the  writer  would  pay  on  his  order  such 
amount  as  S.  might  owe  plaintiEF  for  hay  and 
com  bought  of  plaintiff,  embraced  a  promise 
conditioned  upon  the  giving  of  an.  order  by  S., 
and  no  recovery  could  oe  liad  by  plaln^ff  there- 
on, in  the  absence  of  sllegatlon  and  proof  that 
S.  bad  giv^  such  order. 

[Ed.  Note.— For  other  caeeB,  see  Contracts, 
Cent.  Dig.  SS  1015-1032;  Dec  Dig.  |  221.*] 

3.  A^ui.  AKD  Bbbob  (I  10(e^— RKvnw  — 
FiNDiNOB  Of  Fact. 

To  a  law  case,  (he  finding*  of  fact  by  tiie 
court  are  «&tltled  to  the  same  conslderatton  as  a 

verdict 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Error  Ctent  Dig.  »  S955-3900;  Dec.  Dig.  { 
1008.*] 

Appeal  from  Circuit  Court,  Butler  Coun- 
ty; J.  O.  Sheppard,  Judge. 

Action  by  &  M.  Chapman  against  WU* 
liam  Ferguson  and  another.  Judgment  for 
defwdants,  and  plaintiff  appeals.  Upon 
deatii  of  plaintiff  pending  appeal,  the  case 
was  revived  in  the  name  of  Edward  George, 
his  administrator.  AflOnned. 

Tbomason  ft  Clar^  fttr  appelant  Fhllllps 
ft  Phillips,  for  respondoits. 

NIXON,  P.  J.  nils  was  an  action,  begun 
m  1908,  to  recover  $775  for  hay  and  com 
d^vered  by  plaintiff  to  one  Isom  Smith  In 
the  year  190O  npcm  the  following  order  of 
defendants:  Tiqdar  Bluff,  Ho.,  Sforch  16. 
ISOa  Mr.  OhaiHnan,  City— Dear  Sir:  By  re- 
quest of  Ut,  Smith,  we  beg  to  say  Oat  we 
win  pay  on  his  order  socb  amount  as  he  may 


owe  you  for  hay  and  com  Iwnght  of  you  at 
your  farm  near  Billiard,  payment  to  be  mad» 
four  months  from  datft  Tours  truly.  Fergu- 
son ft  Wheeler."  Defendants  in  their  an- 
8w«r  pleaded  (1)  a  goieral  denial;  that 
Isom  Smith  bad  paid  the  account  In  full; 
and  ^  ttie  statute  of  llmitationa. 

By  consent,  the  cause  was  lieard  by  the 
court  without  a  Jury.  At  tite  oondusUm  of 
the  evidence,  at  plaintiff's  request  flie  conrC 
made  a  flmUng  of  facts,  which  was  as  fol- 
lows: "Tbe  court  finds  frmn  tbe  evidence  In 
this  cause  as  follows:  The  court  finds  that 
the  instrumoit  In  writing  given  1^  the  de- 
fKidantB  to  the  plalnOff  was  a  oondititmal 
promise  to  pay  to  the  jilalntUt  by  tbe  defoadr 
ants,  for  hay  and  com,  upon  orders  of  Isom 
Smith;  and  the  court  further  finds  Chat 
there  was  no  proof  of  any  ordm  having  been 
given  by  said  Smith  on  the  defendants,  and 
therefore  finds  the  issues  tat  the  defendants 
in  this  cause  for  tiut  reason."  Jndgm«Dt 
was  accordtufl^  entered  for  the  defendants^ 
from  which  plaintiff  duly  perfected  an  ap- 
peal to  tUs  court  Afto*  the  appeal  reach- 
ed this  court,  appellant  died,  and  the  cause 
was  duly  revived  In  the  name  of  the  admin- 
istrator, and  by  stipulation  of  parties  Ed- 
ward George,  administrator,  entered  his  ap- 
pearance as  appellant. 

The  only  question  preserved  for  our  con- 
sideration Is  as  to  the  correcttaess  of  the 
trial  court's  ndlng  ttiat  the  writing  given 
by  defendants  to  iflalntiff  was  a  condition- 
al promise  by  defendants,  upon  tbe  order 
Isom  Smith,  to  pay.  Tbe  written  order  on 
ite  face  shows  b^ond  question  that,  as  a 
condition  preced«it  to  the  paymokt  by  de- 
fendants of  tbe  Indebtedness  ot  Isom  Smith, 
an  order  should  be  given  by  laom  Smith. 
This  made  the  contract  a  condition^  tme. 
"A  promise  may  be  conditional  upon  tbe  act 
or  will  of  a  third  perBon.**  9  Cyc  917.  "Con- 
tracts may  also  be  conditional  •  •  •  np- 
on the  happening  of  some  event  or  oonti^- 
gency  which  altogether  uncertain.**  9  Cya 
815.  "A  contract  may  also  be  ctmdltlonal  up- 
on notice  of  some  matter  being  glvoi ;  and 
notice  must  be  given  accordingly  In  order 
to  rwder  the  promise  absolute,  and  must  be 
alleged  and  proved  In  an  action  brought  np- 
on It"  0Qyc^617.  It  follows  that  it  was  an 
essential  part  of  plalntlfTa  cose  to  allege  and 
prove  that  Smith  gave  the  order  cmtemplat- 
ed.  No  attempt  was  made  at  any  time  by 
plaintiff  to  prove  lliat  Smith  gave  the  ovder 
as  contetn«dated  by  the  contract  As  a  mat- 
ter of  fact  Smith  died  some  time  during  the 
fall  of  the  year  tiie  order  or  contract  was 
given  by  defendants  to  the  pOaintlfl  (190(9, 
but  not  nntn  some  months  after  tlw  excre- 
tion of  the  four-months  period  stipulated  In 
the  order. 

It  may  be  added  that  the  evidence  of  de- 
fendants n^tived  tbe  allegations  of  i^ain- 

titra  petition  that  they  on  Uarch  17.  190S. 
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paid  a  portion  of  t&e  amooDt  due,  and  tboa 
recognized  the  contract  aa  binding  upon  them. 
VChe  defendant  WUlIam  Ferguson,  upon  being 
asked  whether,  since  March  6,  1900,  they  had 
ever  paid  anything  on  the  contract,  answer- 
ed: "No,  sir;  we  couldn't  pay  anything  on 
It,  because  nothing  was  ever  demanded  of  us. 
We  never  would  have  known  anything  about 
It  It  was  BO  long  it  bad  passed  from  our 
memory;  and  we  had  closed  the  business 
with  Smith  years  ago,  and  he  Is  dead,  and 
we  had  DO  thought  of  anything  of  that  kind, 
ud  would  not  have  paid  anything  on  it" 
This  was  a  law  case,  and  the  findings  of 
the  coart  are  entitled  to  the  same  considera- 
tion as  the  verdict  of  a  Jury,  and  the  appel- 
late court  la  powerlees  to  disturb  the  Judg- 
moit. 

It  !■  accordingly  affirmed.  All  ooncur. 


SARRAN  T.  RIOHAKDS. 
(Springfield-  Court  of  Appeals.   Missouri.  Dec 

5,  1910.) 

1.  OoitnAcra  a  23*)— Offer  avo  Acoeptanok 
— GoRDmoHAi.  AoCnPTANOK— EmcT. 

When  a  condition  Is  Imposed  In  a  pniport- 
cd  acceptance  of  an  offer,  or  any  change  Is  made 
frtHu  the  otEer  Itself  the  acceptance  becomes  a 
new  offer,  and  will  not  constitute  a  contract  nn- 
til  the  other  party  has  agreed  to  It 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  IMg.  H  96-99.  160;  Dec.  Dig.  |  23.*] 

2.  YKHDOB  and  POBOHAaBB  (S  16*)— OONTSAOT 

OF  Sale— OnrsB  and  Acceptance. 

Plaintiff  offered  $9,000  in  cash  for  defend- 
ant's land,  which  defendant  accepted  on  condi- 
tion that  defendant  be  allowed  to  collect  the  rent 
for  that  year,  and  Uiat  plaintiff  would  take  the 
land  subject  to  a  iMse  for  the  following  year. 
Plaintiff  In  reply  Inquired  as  to  the  conditlona 
of  the  lease,  ana  wbetiier  It  wonld  be  possiUe 
to  peisaade  the  tenant  to  forego  the  same. 
Some  other  correspondence  followed  when  de- 
fendant notified  plaintiff  thst  he  withdrew  all 
propoaitions  concerning  the  sale,  having  sold 
the  land  to  another.  Beld,  that  there  was  no 
acceptance  of  the  offer. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  17.  20;  Dec.  Dig.  9 
16^*] 

^peal  from  Olrcnit  Court,  Barton  Connr 
iy;  B.  G.  Thunnan.  Judge. 

Aetloa  by  A.  U  Saitran  against  Thomas 
J.  RldiardB.  Judgment  tor  defendant,  and 
plaintiff  ai^wala.  Affirmed. 

H.  W.  Tlmm<Hid8.  for  appellant  Arthur 
H.  Sliay,  tot  raspondoit 

COX,  J.  This  la  an  action  tor  specific  per- 
formance of  an  alleged  contract  of  sale  of 
T«fll  estate  In  Barton  county.  Mo.  During  the 
progress  of  the  trial,  it  developed  that  since 
the  making  ot  the  alleged  contract  the  de- 
fendant had  sold  the  land  to  another  party, 
and  plaintiff  then  asked  an  assessment  of 
damages  In  lieu  of  specific  performance.  Tes- 
timony was  beard  by  the  court,  plaintiff's 
bill  dlnnlased,  and  he  haa  appealed. 


The  question  to  be  determined  In  this  ap- 
peal la  whetlier  or  not  there  was  a  binding 
contract  of  sale  entered  Into  between  the 
plaintiff  and  defendant  On  December  9, 
1010,  plaintiff  sent  defendant  the  following 
telegram:  "Decatar,  Illlnola,  Dec.  0,  1910. 
Thomas  J.  Richards,  Streator,  111.  Will  give 
yon  nine  thousand  dollara  cash  for  your  three 
hundred  nine  acres  Barbm  County.  Wire  ac- 
ceptance and  send  abstract  to  National  Bank 
of  Decatur.  A.  L.  Sarran."  On  the  same  day 
defendant  who  was  then  at  Streator,  111.,  re- 
plied by  wire  as  follows:  "A.  L.  Sarran,  De- 
catur, Illinois.  Accept  your  proposition  nine 
thousand  cash  three  hundred  nine  acree  Bar- 
ton county,  Missouri,  reserving  rents  this 
year  and  subject  to  lease  for  Nineteen  ten. 
Abstract  to  bank  to-day.  Thoe.  P.  RIdiards." 
On  the  same  date  defendant  addressed  a  let- 
ter to  plaintiff,  which  plaintiff  received,  and 
in  which  defendant  stated  that  tie  bad  a  ten- 
ant In  possession  of  the  premises  whose  lease 
would  not  expire  until  March  1,  1911;  that 
the  rent  for  that  year  bad  been  practically 
paid,  and  that  tJie  farm  was  twted  to  a  man 
named  Oarrett  for  one-third  of  the  cropa,  also 
stating  that  be  bad  forwarded  the  abstract 
to  the  National  Bank  of  Decatur.  In  r^ly 
to  this  letter  plalntlfl  wrote  to  defendant  on 
Decfanber  10th,  reciting  the  two  tel^rams 
above  set  out,  and  in  addition  made  the  fol- 
lowing statement:  "I  will  be  glad  to  have 
you  advise  me  by  return  mall,  addressing  me 
at  Mt  Sterling,  nilnols,  as  to  the  condition 
of  the  lease  for  1910;  also  advise  me  the 
name  of  your  tenant  and  whether  or  not  In 
your  opinion  it  would  be  poaalble  to  persuade 
him  to  forego  the  leaae."  On  December  11th 
defendant  wrote  plaintiff  as  ft^lows:  "I  have 
written  Mr.  J.  B.  Hull,  my  agent  telling  him 
that  farm  was  sold  and  to  see  Mr.  E.  Gar- 
rett and  ask  him  to  give  up  possession  March 
1,  1910.  Have  not  yet  signed  lease  with  blm 
for  next  year,  but  have  told  blm  he  could 
have  the  place  again.  Think  he  could  be 
bought  off  very  easy.  The  place  rents  for 
one-third  of  crop  delivered  at  Jasper  and  one 
dollar  per  acre  for  pasture.  I  must  have  In- 
terest on  money  unless  deal  Is  closed  up  soon. 
Tenant's  name  is  E.  Garrett.  Agt's  name  Is 
J.  B.  HuIL  Both  addresses  R.  R.  No.  3, 
Jasper,  Mo."  On  December  14th  defendant 
wired  plaintiff  as  follows:  "I  hereby  with- 
draw all  propositions  cooceming  sale  of  three 
hundred  nine  acres  land.  Barton  county,  Klis- 
Bourl.  See  letter."  And  on  the  same  day 
wrote,  in  substance,  that  he  had  sold  the  land 
to  another  party.  On  December  16th  plain* 
tiff  wired  defendant  that  be  would  not  con- 
sent to  a  withdrawal,  and  considered  that  he 
had  a  binding  contract  with  the  defendant 
and  on  the  same  day  wrote  the  defendant 
a  letter  to  the  same  effect 

Did  the  correspondence  above  set  out  con- 
stitute a  binding  contract?  It  is  elementary 
law  that  to  constitute  a  contract  the  minds 
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of  the  Pardee  imut  meet,  and  tbey  most 
agree  on  the  same  thing  at  the  same  time  else 
there  la  no  contract,  and,  when  a  contract  U 
executed  by  an  offer  on  the  iwrt  of  one  party 
and  an  acceptance  of  that  offer  on  the  part 
of  the  other,  to  make  It  a  binding  contract, 
the  acceptance  must  be  In  the  exact  terms  of 
the  offer.  If  any  condition  Is  Imposed  or  any 
change  made  from  the  offer  Itself,  then  It  be- 
comes a  new  offer,  and  will  not  constitute  a 
contract  nntll  the  other  party  has  agreed  to 
it.  Strange  t.  Crowley,  91  Mo.  287,  2  S.  W. 
421 ;  Taylor  T.  Von  Schraeder,  107  Mo.  206, 
16  S.  W.  676;  Egger  t.  Neabltt,  122  Mo.  667, 
27  S.  W.  885,  43  Am.  St  Rep.  S86;  Scott  t. 
Davis,  141  Mo.  21S,  42  S.  W.  714;  Gaus  & 
Sons'  Mannfactarlng  Co.  t.  Chicago  Lumber 
Co..  115  Mo.  App.  114,  92  S.  W.  121;  Batavla 
T.  Railroad,  126  Mo.  App.  IS,  103  S.  W.  140. 

Applying  this  rule  to  the  facts  Id  this  case, 
we  find,  first,  an  offor  of  $9,000  cash  by  plain- 
tiff. Defendant  accepts  this  upon  condition 
that  be  be  allowed  to  collect  the  rents  for 
that  year,  and  that  the  plaintiff  would  take 
the  land  subject  to  a  lease  for  the  following 
year,  in  reply  to  this,  the  plaintiff  answered, 
making  an  Inquiry  as  to  the  conditions  of 
the  lease,  and  asked  whether  or  not  It  would 
be  possible  to  persuade  the  tenant  to  forego 
the  lease.  There  was  some  other  correspond- 
ence followed  when  defendant  notified  plain- 
tiff that  he  withdrew  all  [H^)po8ltion8  con- 
cerning the  sale  of  the  land.  It  Is  clear  that 
at  no  Ume  during  these  negotiations  did  the 
parties  agree  to  the  same  thing  at  the  same 
time.  The  offer  as  made  by  plaintiff  was  not 
uneqnlTOcally  accepted,  but  was  only  accei>t- 
ed  upon  condition,  and  plaintiff  at  no  time  no- 
tified defendant  that  he  would  accept  the 
conditions  Imposed  until  he  had  been  notified 
by  defendant  that  he  would  not  sell  him  the 
land.  It  was  then  too  late  to  glre  notice  of 
his  acceptance  of  the  contract  with  the  con- 
ditions which  defendant  had  in^osed. 

Judgment  will  Im  affirmed.  All  ccmcor. 


STATE)  T.  KBNNEirr. 

(S^ngfield  Court  of  A^eols.  HIasonri.  Dea 
5.  ISIO.) 

1.  IRTOXICATOTO  IdQUOBS  Q  IBEF*)— UHUW- 

TUL  Saixs  — Balk  bt  Dnuoonrr— Phtsi- 

CXAN'S  PBESCBIPTIOn. 

Under  Rev.  St.  1900,  t  57S1,  prohibiting  the 
sale  of  Uqnor  by  a  dra^gist  except  on  the  pre- 
Bcriptltm  of  a  regularly  re^steied  and  practicing 
pfayncian,  before  a  preacriptlon  In  a  trial  for  tIo- 
Tatlng  the  local  option  law  is  admlsBible,  It  must 
be  Bhown  that  the  pbyticiaD  who  issued  It  was 
daly  registered. 

[Ed.  Note.— For  other  cases,  see  IntoxicatiDg 
Liquors,  Cent  Dig.  |  164;  Dec  Dig.  |  156.*] 

2.  CanfiiTAi.  Law  ({  767*)'-TBiAX^I]raTBUO- 

TIOHB— COMKCm  ON  TESTIHONT. 

Id  a  trial  for  violating  the  local  option 
law,  a  requested  instruction  that  the  testimony 
of  deteetires  employed  to  discover  violations  of 


law  shonld  be  received  with  caBtion  was  a  corn- 
meat  on  the  testimony,  and  pn^eriy  refused. 

[Ed.  Mota— For  other  esse^  see  Qiminal 
Law,  Cent  IMg.  H  1772-1TO5;  De&  Dig.  f 
767.*J 

8.  CumrAi.  Zjaw  (i  1170*)— Afpba3>-Hash- 

X.ESS  Ekbob. 

Where  accused  received  the  lovrest  poialty 
imposed  by  law,  the  exdosion  of  testlmoiiy 
which  oould  only  affset  the  qoesticn  of  punish- 
meat  wss  not  prejudidaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  S145-81S8;  Dea  Dig.  f 
1170.*] 

4.  iKTOXiCATina  LiQUoas  ({  80*)— Locai.  Of- 
TioH  Law— Adopxion— Paoop  m  Gbiuzhai. 

PXOaKODIIOH. 

In  a  trial  for  violating  the  local  option 
law,  the  record  showing  the  filiag  of  the  peti- 
tion, calling  of  the  election,  casting  up  of  the 
returns,  and  the  order  of  court  that  notioe  of 
result  of  the  election  be  puMishsd,  ete..  eatab- 
lishea  prima  fade  that  tiie  law  was  adopted, 
without  proof  that  the  notice  wss  so  published. 

J Ed.  Note. — For  other  cases,  see  Intoxicating 
qnors,  Gent  Dig.  {  83;  Dec.  Dig.  |  30.*] 

Appeal  from  Circuit  Cour^  lawtence 
County ;  F.  C  Johnston,  Judge. 
Elmer  Kennett  was  convicted  of  violating 

the  local  option  law,  and  appeals.  Affirmed. 

W.  Cloud  and  Joe  French,  for  appellant 
Archie  Lu  HUpirt.  Pros.  Atty.,  for  the  State. 

COX,  J.  Defendant  was  convicted  of  a 
violation  of  the  local  option  law,  and  has 
appealed. 

The  first  error  assigned  Is  that  the  court 
erred  in  refusing  to  admlft  In  evidence  a  pre- 
scription offered  by  defendant  In  offering 
the  prescription,  It  was  shown  that  the  doc- 
tor who  issued  it  had  been  practicing  medi- 
cine for  30  years,  but  it  was  not  shown  that 
he  was  a  registered  pfaysidau.  The  only 
prescription  which  the  statute  recognized  is 
one  that  Is  Issued  by  a  "regularly  r^^tered 
and  practicing  physician."  Bev.  St  1909.  i 
6781.  Hence,  before  a  prescription  Is  ad- 
missible, proof  must  be  offered  that  the  phy- 
sician who  issued  It  was  duly  registered. 
State  V.  Milllken,  24  Mo.  App.  462. 

The  witnesses  for  the  state  were  two  men 
who  had  been  employed  aa  detectives  for  the 
purpose  of  discovering  violations  of  the  lo- 
cal option  law.  Defendant  asked  tbe  court 
to  instruct  tbe  Jury  that  tbe  testimony  of 
such  witnesses  should  be  received  with  cau- 
tion. This  instruction  was  refused,  and  Is 
now  assigned  as  error.  The  Instmction  was 
a  comment  upon  the  testimony,  and  was 
therefore  properly  refused.  State  Oli- 
phant  128  Mo.  App.  262,  107  S.  W.  32. 

It  is  contended  that  tbe  court  erred  In  re- 
fusing to  permit  defendant  to  testify  as  to 
bis  good  faith  In  making  the  sale  In  this 
case.  If  such  testimony  were  admlsatble  at 
all,  it  could  only  be  for  the  purpose  of  af- 
fecting the  QQeatlon  of  punishment  uid,  as 
the  defendaut  in  this  case  received  the  low- 
est penalty  which  tbe  law  imposes,  to  wit. 
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m  floe  of  9300,  the  ezdiiBloii  of  tbls  testtmony 
■was  not  prejndldaL 

It  la  finally  insisted  tbat  the  proof  on  tbe 
part  of  Uie  atate  did  not  show  that  tbe  local 
option  law  had  been  adopted  In  Lawrence 
coon^.  The  state  offered  in  evidence  the 
record  whl<^  showed  the  filing  of  tbe  peti- 
tion, calling  of  the  election,  casting  up  of 
tbe  retnms,  and  the  order  of  tbe  conrt  tbat 
notice  of  the  result  of  tbe  election  be  pub- 
lished tn  the  same  paper  in  which  tbe  notice 
of  decOon  was  published,  but  offered  no  tes- 
timony as  to  whether  or  not  tbe  notice  bad 
been  as  a  matter  of  fiict  so  published,  and 
it  te  now  contended  Iqr  appeUant  that  this 
eridenoe  was  not  snffldent  It  will  be  un- 
necesaaiy  for  ns  to  discuss  this  proposition 
In  Uiis  case.  It  has  been  held  In  a  number 
ot  cases  tn  this  state  that  such  proof  Is  suf- 
fkdent,  and  It  has  now  become  a  rule  of  prac- 
tice In  criminal  cases  for  the  state  to  show' 
the  record  of  the  court  ordering  the  notice 
pDblliihedf  depending  upon  this  to  make  a 
prima  tede  case,  leaving  it  to  the  defendant 
to  show  as  a  part  of  Us  defense,  if  it  be 
tme,  that  the  notice  was  not  as  a  matter  of 
fact  published,  and  we  do  not  feel  disposed 
at  this  lime  to  set  aside  this  rule  whlcli  now 
seems  to  hare  been  so  well  established,  and 
is  so  gmerally  followed  \>j  the  prosecuting 
attomeirs  of  tbe  state.  Uptm  this  qoestion, 
see  State  r.  Searcy,  89  Ho.  App.  407;  State 
T.  Button,  89  Mo.  App.  418;  State  t.  Fore- 
man, 121.M0.  App.  502,  97  8.  W.  268;  State 
T.  OUphant,  128  Ho.  App.  259,  107  S.  W.  32 : 
State  T.  Bush,  186  Ho.  App.  606,  118  S.  W. 
G7a  Und«r  the  authority  of  these  cases,  we 
Shan  hold  that  the  proof  of  the  state  was 
snffldent 

Judgment  afllrmed.  All  concur. 


70NBS  V.  HARBLE  HEAD  LIHB  00. 
<^tingfteld  Ooort  of  Annals.   Hlssirari.  Dec 

S,  uia) 

1.  Nkw  Tbiax.  (S  119*)— Sight  to  Orakt— 
powkb  of  couxt  at  txbji. 

Where  a  motion  for  new  trial  U  filed  mora 
than  fonr  davs  after  die  Judgment,  inch  a  mo- 
tion Is  a  nnllfty,  and  the  trial  court,  hj  contina- 
iDg  it  to  the  next  tenn.  Is  powerless  to  act 
on  It 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  243 ;  Dec  Dig.  S  119.*] 

2.  Death  3  89*)  —  Nonsuit  —  New  Action  — 

— <30MPUTAT10N  OP  PeBIOD. 

Rev.  St  1890,  {  2868.  as  amended  by  Ses- 
sion Acta  1906,  p.  187  (Ann.  St.  1906,  p.  16629, 
provides  that  every  action  for  vrongfitl  death 
■hall  be  commenced  wttbin  one  rear  after  ac- 
croal,  bot  that  if  any  snch  action  be  commenced, 
the  partr  may  take  a  notunlt  and  commence  a 
new  action  within  one  year  after  such  aonsnit 
In  an  action  of  this  character  plaintiff  filed  a 
sirit  within  the  year  and  then  took  a  nonsnlt 
April  26,  1906,  with  leare  to  file  a  motion  to 
set  aside,  etc.  Such  motion  was  filed  more  than 
foar  days  after  tbe  judgment,  and  should  not 
have  been  considered,  bat  the  conrt  allowed  this 
motion,  ocnitinned  It  one  term,  and  then  granted 


a  new  trial  fnm  wUdi  ordei;  defei^ant  appeal- 
ed and  secured  a  reversal  tn  1906.  Beld,  that 
an  action  commenced  snbsequent  to  that  time 
was  more  than  one  year  after  nonsuit  was  sof- 
t^rred,  regardless  of  the  fact  (hat  the  time  was 
coasomed  in  an  appeal,  and  was  OMiseqvently 
barred  onder  the  statute. 

[Ed.  Note.— For  otber  cases,  see  DeaOi,  Gent 
Dik.  H  54,  tSO;  Deb  Dig.  1 89.*] 

Appeal  from  Clrcalt  Conr^  Jasper  County; 
David  E.  BUlr,  Judge. 

Action  by  Louisa  Jones  against  the  Harble 
Head  Ume  Company.  From  a  Judgment  for 
defendant,  plaintiff  api>eals.  Affirmed. 

D.  B.  Jonesv  fw  aj^idlant  Hclt«rn(^  & 
Halllbnrton,  for  respondent 

NIXON,  P.  J.  A  summary  of  the  steps 
taken  In  tbe  litigation  of  whldi  this  appeal 
is  the  cnlndnation  la  necessary  to  a  comfAete 
understandtaJff  of  the  <me  questiim  discussed 
herein. 

(1)  RUey  jMies  died  In  S^tember,  1905, 
ftom  tiie  ^ects  of  an  Injnxy  received  at  the 
lime  quarry  of  the  Hart)le  Head  Lime  Com- 
pany,  near  Sarcoxie,  Jasper  county,  Ho.  02) 
An>ellant,  his  widow,  filed  suit  on  FAmary 
16,  1906,  and  the  case  came  on  for  trial  at 
the  April  term,  1906,  of  the  circuit  court  <a 
Jaqw  county,  resulting  in  plaintiff  taking  a 
nonsuit  (<m  April  25^  1906),  with  leave  to  file 
a  motion  to  set  the  same  aside.  (3)  On  Hay 
1,  1906,  the  motion  to  set  aside  the  nonsuit 
and  grant  a  new  trial  was  filed.  (4)  This 
motion  went  over  to  the  October  term,  1906, 
when  It  was  sustained,  tbe  defendant  there- 
upcm  perfecting  its  appeal  to  the  Kansas  City 
Court  of  Ai^eala.  This  branch  of  the  case  la 
discussed  in  the  case  of  Jones  t.  Harble 
Head  Ume  Co.,  128  Ho.  App.  S45,  107  S.  W. 
420.  On  January  27,  1906,  the  Kansas  City 
Court  of  Appeals  reversed  the  Judgment,  and 
remanded  the  cause,  with  directions  to  tbe 
trial  conrt  to  enter  Judgment  on  the  nonsuit 
because  it  appeared  tbat  more  than  four 
days  intervened  between  the  taking  of  the 
nonsuit  and  tbe  filing  of  tbe  motion  to  set  It 
aside  and  for  new  trial.  Appellant  states 
that  the  mandate  from  the  appellate  conrt 
was  filed  on  April  1,  1908.  (5)  On  April  28, 
1906,  ai^lant  filed  the  case  a  second  time 
in  the  circuit  court,  and,  npon  trial,  obtained 
a  verdict  In  the  sum  of  (1,600,  but  the  trial 
court,  on  motion  of  defendant  set  the  same 
aside  on  the  theory  that  the  plaintiff's  action 
was  barred  by  the  statute  of  limitations. 
The  plaintiff  perfected  her  appeal  to  tbls 
court,  but,  at  the  Harch  term,  1910,  thereof, 
dismissed  her  appeal.  (6)  At  the  February 
tenn,  1910,  of  the  circuit  court  of  Jasper 
county,  plaintiff,  by  leave  of  court,  filed  an 
amended  petition,  first  setting  up  substantial* 
ly  the  foregoing,  and  then  stating  the  facts 
relied  on  for  her  cause  of  action.  Defendant 
demurred  to  this  petition,  assigning  the  fol- 
lowing grounds:  "First  Because  said  amoid- 
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ed  petition  shows  on  Its  face  that  plalnttfTs 
cause  of  action  is  barred  by  the  statute  of 
llmitatlona.  Second.  Because  said  petition  on 
its  face  shows  that  It  was  more  than  a  year 
after  plaintiff  took  a  nonsuit  in  said  cause 
on  the  2Stb  day  of  April,  190^  before  this 
suit  was  commenced.  Third.  Because  the 
proceedings  after  nonsuit  of  April  2S,  1906, 
did  not  have  the  effect  of  lieeplng  alire  i^aln- 
tUTs  cause  of  action  and  give  her  the  right 
to  conmi^ce  suit  within  one  year  after  the 
Judgment  of  the  Kansas  <^ty  Court  of  Ap- 
peals or  the  Judgment  entered  In  the  circuit 
court  npoQ  the  mandate  from  the  Kansas 
City  Court  of  jSj^ieala."  Upon  the  trial  court 
sustaining  this  demurrer,  plaintiff  perfected 
her  appeal  to  this  court. 

The  statute  (section  2868,  BeT.  St  1899,  as 
amoided  by  Session  Acts  1905,  p.  137  [Ann. 
St.  1906,  p.  1652])  Is,  in  part,  as  follows: 
"E^very  action  Instituted  by  virtue  of  the  pre- 
ceding sections  of  this  chapter  shall  tie  com- 
m^ced  within  one  year  after  the  cause  of 
action  shall  accrue:  Provided,  that  If  any 
action  shall  have  been  commenced  within  the 
time  prescribed  in  this  section,  and  the  plain- 
tiff therein  suffer  a  nonsuit,  •  •  •  such 
plaintiff  may  conunence  a  new  action,  from 
time  to  time,  within  one  year  after  nidi  non- 
suit suffered.    •   *   • " 

In  this  case  the  nonsuit  was  suffered  on 
April  25,  1906.  The  Kansas  Clt?  Court  of 
Appeals  tias  already  decided  that  as  the  mo- 
tion to  set  the  nonsuit  aside  and  grant  a 
new  trial  was  filed  after  four  days  had  inter- 
vened, such  motion  should  not  have  been  con- 
sidered; that  is,  the  litigation  had  come  to 
an  untimely  end  by  the  plaintiff's  lack  of  dll- 
Igenca  It  is  rightly  said  In  the  opinion  in 
that  case  that  the  trial  court  coold,  of  its 
own  motion,  bare  granted  plaintiff  a  new 
trial  even  though  the  motion  therefor  came 
too  late,  but  that  it  could  only  have  done 
so  at  the  same  term  the  Judgment  of  nonsuit 
was  rendered,  and  that  was  the  April  term, 
1906.  From  April  25,  1906  (or  even  from 
the  last  day  of  the  April  term,  1906),  to  April 
28,  1008,  when  the  case  was  filed  the  second 
tim^  more  than  one  year  had  elapsed.  The 
mere  fact  that  at  the  October  term,  1906,  the 
circuit  court  assumed  to  set  aside  the  non- 
suit and  grant  plaintiff  a  new  trial  can  be  of 
no  avail  to  the  plaintiff.  Such  action  on  the 
part  of  the  trial  court  was  entirely  erroneous 
under  the  holding  of  the  Kansas  City  Court 
of  Appeals  to  which  we  hare  referred.  So, 
also,  in  the  case  of  Harkness  v.  Jarvls,  1^ 
Mo.,  loc  dt.  239,  81  S.  W.  446,  the  Supreme 
Court  said  that  the  very  act  of  filing  the  mo- 
tion for  new  trial  out  of  time  is  without  an* 
thorlty,  and  that  ev^  though  the  court 
should  specially  take  np  such  a  motion  and 
continue  it  imder  advisement  to  a  subsegnent 
term,  it  Is  powerless  to  act,  except  to  strike 
it  from  the  flies,  because  the  filinc  was  un- 
authorized and  is  a  nullity.  Se^  also,  Chllds 


E.  C  St  J.  &  Oi  B.  B.  Go.,  117  Ho.,  loC; 
clt  428,  23  8.  W.  373.  Henc^  the  contina- 
ance  of  the  case  to  the  October  term,  1906, 
did  not  snq>end  the  finality  of  the  nonsuit 
and  the  Judgmeat  mtered  thereon  and  the 
circuit  court  lost  Jurisdiction  of  the  case  and 
the  lltlgatioD  was  ended  so  far  as  the  finality 
of  the  nonsuit  was  concerned.  The  act  of  the 
circuit  court  in  sustaining  plabttUTs  motion 
at  the  October  term,  1906,  was  wholly  Ineffec- 
tual, and  the  time  consumed  by  the  defendant 
in  correcting  this  patent  error  cannot  by 
any  process  of  reasoning  be  taken  advantage 
of  by  plaintiff  in  computing  her  one  year's 
time  within  which  she  might  renew  the  ac- 
tion under  the  statute.  If  reason  has  a  place 
In  the  science  of  law,  surely  this  conclusion 
must  stand.  The  statute  means  Just  what  it 
says.  The  nonsuit  was  suffered  on  April  25, 
1906,  and  under  the  authorities  dted  no  ef- 
fectual move  was  made  by  the  plaintiff  after 
that  time  which  would  suspend  the  finality 
of  the  judgment  or  give  It  any  continuing 
validity.  It  Is  thus  made  clear  that  the 
plaintiff's  suit  was  barred  by  the  statute 
when  she  attempted  to  renew  It  on  April  28, 
1908,  and  the  trial  court  rl^tly  sustained 
th9  defendants  demurrer.  Its  Judgment  ia 
accordingly  affirmed, 

COX,  J.,  concurs.  6BAT,     not  sitting. 


riSHEB  V.  ST.  JOSEPH  WATER  Oa 
(Kansas  City  Court  of  Appeals.  Mlssonzl.  Dec. 

6,  19100 

1.  WATSBS  AMD  Watbb  Coubses  (|  IW*)— 
PtJBUC  SUPPtT— APPUANCIS. 

Where  an  abutting  property  owner  install- 
ed the  service  pipes,  stop  boxes,  and  other  ai>- 
pliaoces  conatltntinK  the  conduit  from  a  street 
water  main  to  his  premises,  such  appliances  l>e- 
longed  to  him  as  ^purtenant  to  bis  realty. 
_rBd.  Mote^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  280;  Dee.  Dig.  | 
194.*] 

2.  Watzbs  and  Watxb  GouBsra  (|  202*)— 

DOUBSnO  SUFPLT— BXGUUTIOK  —  COHMEO- 
TION. 

A  water  company's  regulation  requiring  the 
consumer  to  bear  the  bniden  of  ntaklng  conneo- 
tions  between  his  premises  and  a  street  water 

main  was  reasonable. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  276;  Dec.  Dig.  { 
302.*] 

3.  Waters  ahd  Watbb  CouBeoES  ({  206*)— 
Wateb  CoNKionow— Nmlioence— Watkb 

ColiPANT'S  I/IABIUTT. 

A  water  company  required  consumers  to 
pay  for  connections  between  the  street  mains 
and  their  premises.  Tliese  coonectloos  included 
a  stop  box  to  be  erected  within  the  ^dewalk 
space,  from  which  the  water  could  be  turned  off 
without  entering  the  consumer's  premises.  The 
boxes  furnished  were  suitable  for  the  use  re- 
quired, but  the  one  over  which  plaintiff  fell  had 
been  caused  to  work  up  by  the  action  of  the 
frost  so  OA  to  become  an  obstruction  in  the  side- 
walk. Beld,  that  the  consumer  under  the  water 
company's  reasonable  regulations  Eecelved  the 
water  at  the  street  main,  and  not  at  his  proper^ 
ty  line,  and  hence,  the  box  being  bis  property,  it 
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wu  his  dn^,  and  not  that  et  tin  water  com- 
panj,  to  the  Hune  In  a  xeasonably  safe 

condition. 

[Ed.  Note^Por  other  cases,  see  Waters  and 
Water  Connea,  Cent.  Dig.  |  800;  Dec  Dig.  S 
20S>*] 

Appeal  from  Circuit  Oonrt,  Buchanan  Comi- 
ty ;  Lndan  J.  Baatin,  Judge. 

Action  by  S^uuUe  B.  Flaher  against  the 
8t  JiDseph  Water  Company.  Judgmoit  for 
plaintiff  and  defendant  ai^^eala.  Befversed. 

Brown  ft  Dt^man,  for  appelant  Mytton 
4  FarUnaon,  for  reBpondent. 

JOHNSON,  J.  Plaintiff  sned  to  recover 
damages  for  personal  Injuriea  she  alleges 
were  caused  by  negligence  of  defendant,  a 
pnbllc  serrloe  corporation  ei^ged  In  the 
business  of  providing  water  to  the  people  of 
St.  Joseph.  A  trial  to  a  jary  resulted  In  a 
verdict  and  judgment  In  her  favor,  and  the 
cause  Is  here  on  the  appeal  of  defendant 
The  Injury  occurred  at  9:30  p.  m.  January 
6,  1908,  In  a  path  In  the  sidewalk  space  on 
the  north  side  of  Holman  street  Just  west 
of  Twenty-Second  street,  In  SL  Joseph.  The 
street  was  a  public  thoroughfare,  and  the 
path  bad  been  used  by  pedestriana  many 
years.  Plaintiff,  walking  home  from  church, 
tripped  on  tbe  end  of  an  Iron  pipe  wlilch  pro- 
truded four  or  five  inches  above  tbe  surface 
of  tbe  path,  and  fell  heavily  to  the  ground, 
sustaining  severe  injuries. 

We  refrain  from  going  Into  details  of  the 
fnjnries,  since  no  claim  is  made  that  the  ver- 
dict was  excessive.  Counsel  argue  but  one 
question;  L  e.,  Did  the  water  company  owe 
a  duty  to  people  using  that  path  to  keep 
it  free  from  obstructions  to  travel  caused 
by  the  111  repair  of  appliances  used  In  con- 
ducting water  from  the  street  main  to  the 
home  of  a  consumer?  It  la  the  contention 
of  plaintiff  that  defendant  owed  her  such 
duty  and  was  guUty  of  a  negligent  breach 
thereof,  while  defendant  argues  that  the 
pipe  whldi  caused  the  Injury  belonged  to 
and  was  under  the  control  of  the  property 
owner,  who,  alone,  was  chargeable  In  law 
with  the  duty  of  keeping  It  In  repair.  Un- 
der authority  of  ordinances  of  the  dty,  de- 
fendant had  laid  and  was  maintaining  Its 
mains  In  the  streets  and  alleys  in  tbe  pros- 
ecation  of  its  business  of  vending  water  to 
consnmers  who  might  wish  to  buy  it,  and 
bad  promulgated  rules  and  relations,  the 
pertinent  points  of  which  were  as  follows: 
WTien  the  owner  or  occupant  of  premises 
desired  to  avail  himself  of  defendant's  serv- 
ice, he  was  compelled  to  pay  all  of  the  ex- 
pense of  condnctlog  the  water  from  tbe 
street  main  to  bis  premises.  He  could  em- 
ploy none  but  a  plumber  licensed  by  defend- 
ant who  bad  given  a  bond  conditioned  for 
th«  observance  of  all  of  defendant's  rules 
and  regnlatlons.  The  plumber  was  compel- 
led to  obtain  from  defendant  the  service 


pipes,  stop  boxes,  stopcocks,  meters,  and  oth- 
er appliances  and  material  used  In  Installing 
the  service  and  to  follow  specifications  pre- 
scribed by  defendant  which  required  that  a 
stop  box  and  stopcock  (purchased  of  defend- 
ant) should  be  set  in  the  sidewalk,  or  side- 
walk space,  In  front  of  the  property.  Us- 
ing this  appliance,  defendant  conld  turn  on 
the  water  or  shut  It  off  without  having  to 
go  on  the  premises — a  very  useful  and  ^- 
fectlve  weapon  to  compel  the  prompt  pay- 
ment of  water  bills.  Defendant  and  its  li- 
censed plumbers  had  keys  to  these  stop  box- 
es, and  the  consumer  was  not  allowed  to 
have  a  key.  There  was  but  one  type  of  stop 
box  and  stopcock  provided  by  defendant, 
and  that  bad  a  telescoped  pipe  which  per- 
mitted the  top  of  the  box  to  rise  with  the 
surface  of  tbe  ground  when  from  natural 
causes,  such  as  freezing,  the  ground  was 
caused  to  swell  and  rise.  The  effect  of  this 
construction  was  that  the  rustii^  of  tbe  pipe 
at  the  Joint  would  prevent  the  top  from  drop- 
ping back  when  the  surface  of  the  ground 
receded  from  thawing.  In  tbe  present  in- 
stance tbe  freezing  of  successive  winters  had 
elevated  the  box  four  or  five  inches  above 
the  path,  and  there  It  remained  an  obstruc- 
tion in  the  way  of  unwary  pedestrians. 
Stumbling  over  this  box  caused  the  Injuries 
of  which  plaintiff  complains.  Since  the 
property  owner,  in  front  ot  whose  proper- 
ty plaintiff  fell,  had  installed  tbe  service 
pipe,  stop  boxes,  and  other  appliances  con- 
stituting the  conduit  from  the  street  main 
to  bis  premises,  those  appliances  belonged  to 
him  as  appurtenances  of  bis  realty.  Mul- 
rwney  v.  Obear,  171  Mo.  613,  71  S.  W.  1019; 
Phllbrick  v.  BJwlng,  97  Mass.  188.  Whether 
or  not  the  rule  which  imposed  on  the  con- 
sumer the  burden  of  making  connection  be- 
tween his  premises  and  the  street  main  was 
a  reasonable  regulation  is  a  question  we  an- 
swer In  favor  of  defendant  Though  the 
authorities  are  not  In  accord  on  the  proper 
answer  to  that  question,  those  dted  by  de- 
fendant (State  V.  Oosnell,  116  Wis.  606,  93 
N.  W.  S42,  61  L.  R.  A.  83,  and  Waterworks 
Co.  V.  Bingham,  L.  R.  2S  Ch.  DIv.  443)  ad- 
vocate the  view  that  the  consumer  takes  his 
water  at  the  street  main,  and  must  stand 
tbe  expense  of  conducting  It  to  his  house 
and  of  measuring  what  he  uses.  In  the 
EJnglisb  case  counsel  for  the  consumer  ar- 
gued: "You,  the  waterworks  company,  sup- 
ply the  water,  and  it  is  to  be  paid  for  by 
measurement  Tou  are,  therefore,  tbe  per- 
sons who  ought  to  know  exactly  what  you 
supply.  You  are  tbe  persons,  therefore,  who 
ought  to  measure  the  water  that  yon  supply, 
and  to  charge  me  with  tbe  exact  quantity 
of  water  which'  you  so  supply,  and  the  de- 
fendant's counsel  said  it  was  exactly  sim- 
ilar to  this ;  that  if  instead  of  water  It  had 
been  tea,  and  they  had  been  bound  to  sup- 
ply tea  at  so  much  a  pound,  they  would  have 
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tuid  to  weigh  the  tea  tbemselres  and  deliver 
no  many  pounds  of  tea,  and  then  they  would 
have  charged  for  the  pounds  of  tea  they  had 
delivered,  and  the  purchaser  would  not  have 
been  put  to  the  expense  of  weighing  the 
tea."  In  answorlng  that  argument,  the  judge 
delivering  the  opinion  said:  "The  whole 
fallacy  of  the  argument  of  the  counsel  for 
Mr.  Bingham  lies  In  this:  That  he  treats 
the  company  as  supplying  the  water,  where- 
as, the  proper  thing  would  be  to  say  that 
he  Is  at  liberty  to  draw  off  himself  the  wa- 
ter for  the  bath.  He  takes  the  water.  It 
Is  not  the  company  that  supply  It,  and.  If 
he  tAes  the  water  and  gives  It  to  himself, 
he  is  the  only  person  who  can,  and  he  Is 
the  only  person  who  must,  measure  the  wa- 
ter that  he  so  takes,  and  tell  the  company 
how  much  water  he  has  taken.  On  that 
simple  ground  I  come  to  the  conduslon  that 
the  consumer  is  the  only  person  who  must 
measure  the  water.  He  is,  indeed,  the  only 
person  who  can  measure  It,  because  the  com- 
pany do  not  know  either  at  what  time,  or 
under  what  drcumstanc^  or  in  what  quan- 
tity he  may  be  minded  at  any  moment  to 
take  the  water  for  the  use  of  the  bath,  and 
upon  that  ground,  and  that  ground  alone,  I 
should  come  to  the  conduslon,  if  I  had  to 
deal  with  this-  matter  as  res  Integra,  that 
Mr.  Bingham  and  every  other  consumer  Is 
bound  hlmeeU  to  measure  the  water  which 
be  takes,  and  to  keep  a  record  of  It  and  to 
Inform  the  company  how  much  he  has  tak- 
en and  how  much  he  is  liable  to  pay  for." 
At  first  blush,  the  reasoning  of  this  opin- 
ion appears  overtechnlcal,  but  due  reflection 
has  convinced  us  of  the  soundness  of  the 
condnslon  that  the  burden  of  drawing  off 
water  from  the.  street  main  and  conveying 
it  to  hia  borne  for  his  own  consumption  may 
properly  be  cast  on  the  consumer.  Wheth- 
er a  public  utility,  such  as  a  system  of  wa- 
terworks, be  owned  and  operated  by  the  mu- 
nicipality or  by  a  private  corporation,  the 
consumers  in  the  long  run  must  pay,  not 
only  the  operating  expenses  of  the  boslness, 
but  also  the  whole  cost  of  construction  and 
expense  of  maintenance  and  betterments,  to- 
gether with  a  reasonable  profit  on  the  In- 
vestment, If  the  business  be  In  the  hands  of 
a  private  corporation.  It  would  seem  to  be 
more  fair  and  just  that  eadi  consumer  should 
bear  the  construction  expenses  relating  ex- 
clusively to  his  own  servloe  than  that  the 
gross  sum  of  all  such  expenses  should  be 
ratably  assessed  against  all  the  consumers 
through  the  medium  of  an  increased  charge 
for  the  service.  In  one  form  or  another  the 
conBumers  must  foot  all  the  bills,  and  we 
think  It  is  reasonable,  so  far  as  it  may  be 
done,  to  make  each  pay  for  what  he  gets. 
The  stop  box  in  controversy  not  only  was 
the  jiroper^  of  the  consumer,  but,  as  be- 
tween blm  and  the  water  company,  the  bnr> 
den  was  his  to  maintain  It  In  repair. 

But  plaintiff  argues:  "The  position  of 
the  req^dent  Is  that  the  water  company  is 


liable  because,  as  a  prerequisite  to  fumlab- 
ing  water  from  its  snpply  to  the  consumer, 
it  required  the  consumer  to  pay  for  and  con- 
struct in  the  sidewalk  such  a  stop  box  with 
its  necessarily  and  Inherently  dangerous  poe- 
slbllltlM  under  the  supervision  and  control 
of  the  appellant  water  company  tiirou^  Its 
licensed  plumbers  and  rules  governing  all 
plumbers  permitted  to  work  upon  connec- 
tlons  with  the  water  snpply  for  Its  own  use 
and  retained  the  stop  box  and  stopcock  un- 
der Its  controL"  In  other  words,  plaintiff, 
regarding  this  protruding  stop  box  as  a 
nuisance  In  the  public  street,  seeks  to  charge 
defendant  with  liaMUty  to  the  injured  pe- 
destrian on  the  ground  that  the  nbisance 
was  maintained  by  defendant  because  the 
appliance  was  sold  by  defendant,  Installed 
by  one  of  Its  licensed  {dnmbers,  and  was 
there  for  the  use  and  boieflt  of  defendant 
In  the  prosecution  of  Its  business.  The  rule 
Is  Invoked  "that  one  who  Is  in  control  of  a 
place  or  instrumentality  and  through  whose 
negligence  another  sustains  Injury  is  liable 
although  he  la  not  the  owner."  29  Gyc. 
(2d  Ed.)  476.  On  the  other  hand,  defend- 
ant contends  that  the  control  It  retained  by 
Its  rules  and  regulations,  over  the  method 
of  making  private  connections  and  over  the 
appliances  and  material  to  be  used,  was 
necessary  to  the  end  that  uniform  service 
might  be  given  through  the  medium  of  uni- 
form constructloh,  and  that  it  assumed  the 
performance  of  no  duty  either  to  the  con- 
sumer or  to  travelers  on  the  streets. 

We  think  defendant  has  the  better  of  the 
argument  W%ere  there  Is  no  duty,  there 
can  be  no  negligence,  and  we  do  not  perceive 
wherein  defendant  failed  In  the  performance 
of  any  duty.  In  prescribing  the  type  of  stop 
boxes  to  be  used,  the  duty  was  on  defend- 
ant to  select  one  that  would  be  reasonably 
safe  for  the  parpoaea  of  Its  Intended  use,  but 
there  is  no  suggestion  In  the  evidence  of  may 
breach  of  such  duty.  There  Is  no  room  for 
a  reasonable  Inf^^ce  that  a  telescoped  pipe 
was  an  Improper  device  for  obviating  defects 
that  might  be  caused  by  natural  forces.  If, 
as  we  find,  the  stop  box  was  properly  con- 
structed, the  duty  of  defendant  was  fully 
performed,  and,  as  we  have  shown,  the  bur- 
den of  using  reasonable  care  to  prevent  the 
instrument  from  becoming  a  nuisance  wa» 
on  Its  owner,  the  one  for  whose  particular 
benefit  It  was  b^ng  used.  It  Is  Immaterial 
that  it  wu  an  instrument  defendant  mi^t 
use  to  enforce  payment  of  water  bills.  It 
was  a  necessary  part  of  the  private  conduit 
the  consumer  built  In  order  that  he  might 
obtain  his  water  supply  from  defendant'e 
main.  The  decisive  point  in  the  case  la  tliat 
the  consumer  under  reasonable  rules  and 
regulations  received  the  mter  b»  used  at 
the  street  main  and  not  at  his  property  line 
or  in  his  house. 

It  follows  that  i^ntlff  has  no  cause  of 
action  against  the  water  company. 

The  Judgment  to  reversed.   All  concur. 
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DAVIDSON  T.  HARTFORD  LIFE  INS.  CO. 
(Kaniai  City  Court  of  Appeals.   Minoari.  Dec 

6,  leio.) 

1.  GoiraTS  (|  3dl*)T-nNmD  Statu  Sufbxms 

GotntT-^nBxsDicnoH . 

While  the  inhibiUoD  of  Conit.  U.  S.  Amend. 
14.  providing:  that  no  ttate  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due 
prooeas  of  law,  is  directed  asainfft  the  state, 
the  action  of  the  state  may  be  taken  throuffh 
its  Jndicial  agency  as  well  as  by  its  legisiative 
or  executive  brandi  of  government,  and  hence 
the  federal  Supreme  Court  will  review  the  ao- 
tSon  of  a  state  conrt  to  ascertain  whether  such 
coart  by  its  Ju^ment  has  taken  property  with- 
oDt  dae  process  of  law. 

fBd,  Note.— For  other  cases,  see  Courts,  Cent. 
Uig.  K  1049-1077 ;  Dec.  Dig.  |  394.*] 

2:  CoNsrmmowAi,  Law  ({  806*)— "Due  Pao- 
CKsa  or  Law." 

Where  a  court  has  Joilsdictlon  of  person 
and  snbject-matter,  its  action  within  the  limits 
of  that  jurisdiction,  however  erroneoas  the  judg- 
ment may  be,  is  "due  proceas  of  law"  within 
die  meaning  of  Const  u.  S.  Amend.  14,  and 
Const  Mo.  art  2,  I  SO  (Ann.  St  1906^  p.  lOS), 
providing  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  doe  process  of 
law;  the  term  meaning  "law  in  the  regular 
f^iM  of  administration  ttarowdi  cooita  of  Jaa- 
tice.* 

fBd.  Note.— For  other  oases,  see  Gonstltnlion- 
al  Taw,  Oent  Dig.  H  025-927;  Dee.  Dig.  I 
306.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  8,  pp.  2227-2256;  voL  8,  p,  7644.] 

3.  CoKSTmrnoNAi.  Ia.w  Q  818*)— Ditb  Fbo- 
CKS8  o?  Law. 

Where  the  court  concluded  that  the  evi- 
dence made  a  case  for  plaintitt  and  failed  to 
show  any  defense,  and  hence  directed  a  verdict 
for  iriaintiff,  defendant,  haviog  no  issue  to  try, 
bad  no  right  to  a  jury  trial,  and  hence  was  not 
deprived  of  proper^  without  due  process  of  law, 
In  violation  of  Ocmst.  U.  S.  Amend.  14,  pro- 
hibiting any  state  from  depriving  any  peisoo  of 
property  without  due  process  of  law. 

[Kd.  Note.— For  other  cases,  see  Constitution- 
al lAw,  Cent  Dig.  I  933 ;  Dec  Dig.  |  818.*] 

4.  COUBTa  (J  231*)— JDMBDIOIIOB— CONSTITU- 
TIOIVAI.  QlTBSnON. 

While  the  Supreme  Court  has  supervisory 
contn^  the  Court  of  Am>ealB  may  in  the  first 
instance  determine  whether  a  constitutional 
question  ia  involved  in  a  ease  before  it 
[Ed.  Note.— For  otiier  cases,  see  Oonrti,  Cent 
«  644-eSl:  Dea  Dig.  |  281.*] 

5.  COUSTB  (I  231*)— JuBISDIOnON— CoKSTiro- 
TiOHAi.  QnEsnoNS— Prisentation. 

In  order  to  oust  the  Court  of  Appeals  of 
Jorisdiction  on  the  ground  that  a  constitutional 
queatlon  Is  Involved,  it  must  appear  that  the 
question  was  clearly  presented  In  the  record  at 
the  first  oi4>ortanity  afforded  in  the  trial  court. 

[Bd.  Note^For  other  eases,  aee  Oonrta,  Osmt 
jAg.  H  644-661;  Dec.  Dig.  |  231.*] 

e,  CoitsTiTcrmHrAX.  Law  <|  46*)— Dxtsbhxita- 
TioK  or  Gonbhtutiohaz.  QuEmoNS  —  Nk- 

CES8ITT. 

The  mere  invoking  by  a  party  of  a  pro- 
▼Idon  of  the  Gonstitntion  does  not  demand  Its 
construction,  but  the  case  must  involve  it 

[Ed.  Note. — For  other  cases,  see  CooBtltutlon- 
al  Law.  Cent  Dig.  H  43-45 ;  Dec.  Dig.  |  46.*] 

Appml  fEom  Glitait  Court,  Jadmm  Coun- 
ty; B.  BL  Forterfltfld,  Judge. 


Aetkm  by  Anna  N.  DavldBm  agalnat  the 
Hartford  life  Insmance  Company.  Jndg- 
meot  for  plalntUf,  and  defendant  appeala. 
Motion  for  transfer  of  caae  to  Snpreme  Court 
overruled. 

Wash.  Adams,  for  ai^Uant  HafiT  & 
Michaels  and  J.  0.  Rosenberger,  tor  respond* 
ent. 

BH^LISON,  J.  Plaintiffs  husband  took  out 
a  policy  of  life  Insarauce  In  the  defendant 
company  payable  to  her  and  thereafter  died. 
Defendant  refused  to  pay,  and  plaintiff  In- 
stituted an  action  to  recover  the  amount 
named  in  the  policy.  A  trial  was  had  before 
the  cireiilt  court  with  the  aid  of  a  Jury.  At 
the  close  of  the  evidence,  defendant  asked 
the  court  to  give  a  peremptory  instruction 
directing  a  verdict  for  it  The  court  refused 
to  do  so,  and  It  excepted.  Plaintiff  there- 
upon asked  for  a  peremptory  instruction 
directing  a  verdict  for  her,  which  the  court 
gave,  end  defendant  again  excepted.  The 
}ury  returned  a  verdict  for  plaintiff  as  di- 
rected by  the  court  The  defendant  there- 
upon appealed  to  this  court 

When  the  cause  was  docketed  for  hearing 
in  this  court,  defendant  filed  a  motion  to 
transfer  it  to  the  Snpreme  Court  of  the  state 
on  the  ground  that  its  determination  in- 
volved a  construction  of  the  foarteentb 
amendm«it  to  the  Constltutlfm  of  the  nntted 
States.  The  partlcnlar  spedflcatlon  is  that, 
when  the  trial  court  directed  a  verdict  for 
lAalntlfl;  it  took  from  defendant  ttie  right  of 
a  trial  by  Jnry,  which  was  depriving  it  of 
its  pn^erty  without  that  due  process  of  law 
which  Is  vondisafed  by  the  amendment  to 
the  Ouistitatlon  to  wbUib  we  have  Just  re- 
ferred, which  reads  as  fallows :  "Nor  diall' 
any  state  d^trlve  any  person  of  Ufe,  liberty 
or  property  wltlioiit  dne  process  of  law." 

While  the  lnfaibitl<ni  Is  directed  against 
the  state,  It  has  beoi  decided  that  the  notion 
of  the  state  can  be  had  tbrot«h  its  Jndidal 
agency  as  w^  aa  by  its  legislative  or  ex* 
ecative  brandi  of  government;  and  thwefora 
the  Supreme  Court  of  the  United  States  will 
review  the  Jndgment  of  a  state  court  in  or- 
der to  ascertain  whether  that  corn^  \ry  its 
Judgment,  has  taken  propwty  without  due 
process  of  law.  Chicago,  Burlington  &  Qutn- 
cy  R.  a  T.  Chicago,  166  U.  8.  226,  232-23S, 
17  Sup.  Ct.  581,  41  L.  Bd.  970.  To  the  same 
effect  Is  Fayerweatfaer  v.  Bitch.  105  U.  S. 
276,  25  Sup.  Ct  68^  49  X*  Dfl.  198.  It  seems 
to  us  tiiat  these  cases  are  not  In  harmony 
with  the  earlier  case  of  Arrowsmlth  v.  Har- 
monlng,  118  U.  S.  194,  6  Sup.  Ct  1028,  80 
L.  EM.  243,  and  tbey  should  be  regarded  as 
overruling  the  general  statements  as  to  the 
scope  of  file  amendmgit  whldi  are  made  In 
that  caae.  So,  in  keeping  with  this  constmc- 
tlon  of  Uieconstltntional  provision  in  question, 
it  has  been  decided  that,  although  a  party 


•For  otbac  cases  see  same  tople  and  ssctton  NUMBER  In  Dee.  Dls.  *  Am.  Dig.  K<t  No.  Series  *  RtQ't  IndazM 
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has  beat  dnly  nc^ed  ct  flie  proceedings 
against  him,  a  court  bos  not  the  power  to 
condemD  hhu  after  striking  out  his  answer, 
since  that  Is  tantamount  to  condonation 
without  a  notice  or  a  bearing.  Horey  t.  El- 
liott, 167  n.  S.  409,  17  Sup.  Ct  841,  42  L.  Ed. 
215.  And  the  same  view  is  stated  where,  on 
notice  1^  publication,  the  party  appeared, 
and  snbseqnently  bis  appearance  was  stricken 
out,  and  his  right  to  appear  denied  and  his 
property  condemned.  It  was  held  to  be  a 
Judgment  without  a  hearing.  Windsor  t. 
McVeigh,  03  U.  S.  274,  23  L.  Ed.  914.  Bnt 
the  Supreme  Court  of  the  United  States, 
while  asserting  the  broad  power  and  Juris- 
diction we  bare  stated,  has  never  felt  au- 
thorized to  Interfere  with  the  judgment  of  a 
state  court  ao  long  as  It  has  acted  within 
the  power  of  its  Jurisdiction  (Windsor  t.  Mc- 
Veigh, 93  U.  a  274,  283.  23  I/.  Sd.  914),  and 
it  has  declared  that  it  was  permitted  only  to 
Inquire  whether  the  court  complained  of  pre- 
scribed any  rule  that  was  in  absolute  dis- 
regard of  the  party's  right.  Chicago,  Bur- 
lington &  Qulncy  R.  R.  Co.  t.  Chicago,  166 
U.  S.  226,  240,  247.  2S  Sup.  Ct  58,  49  L.  Dd. 
193.  And  that  it  could  not  re-examine  facts 
found  by  a  Jury  even  though  it  thought  the 
Jury  erred.  166  U.  8.  241-245,  26  Sup.  Ct 
58,  49  L.  Ed.  193.  The  sum  of  the  foregohig 
Is  that  if  a  court  has  Jurisdiction,  of  person 
and  subject-matter,  of  a  case  afTectlng  a 
party's  rights  of  property,  all  action  taken 
within  the  limit  of  that  jurisdiction  is  "due 
process  of  law,"  within  the  meaning  of  tbe 
fourterath  amendment  to  tbe  Constitution 
of  tbe  United  States,  and  section  80,  art  2, 
Const  Mo.  (Ann.  St  1906,  p.  16^,  however 
erroneous  tbe  Judgment  may  be.  And  this  is 
the  substance  of  the  definition  given  in  2 
Kent's  Com.  13,  quoted  and  adopted  in  Jones 
V.  Yore,  142  Mo.  38;  43  S.  W.  384;  that  Is. 
due  process  of  law  "means  law  in  the  regu- 
lar course  of  admlnlatratlfm  through  courts 
of  Justice." 

In  this  case  the  Jurisdiction  of  the  trial 
court  of  the  person  and  subject-matter  Is  not 
questioned.  Tbe  case,  Including  tbe  plead- 
ings and  the  evidence  which  each  party  of- 
fered, was  before  that  court  la  due  form  ot 
procedure.  The  defeadant  ratertalned  the 
view  that  the  evidence  for  plaintiff  failed  to 
make  an  Issu^  as  a  matter  of  law,  and  asked 
the  court  to  ta^e  the  case  from  tbe  considera- 
tion of  the  jury  by  directing  a  verdict  for  It 
The  plaintiff  was  of  the  opinion  that,  the 
policy  being  admitted,  the  evidence  lAiowed 
no  defeiue,  as  a  matter  of  law,  and  asked 
an  Instruction  directing  a  verdict  for  her. 
Here  then  were  the  two  contending  parties, 
each  recognizing  the  Jurisdiction  and  power 
of  the  trial  conrt  to  take  the  case  from  the 
consideration  of  the  Jury,  and  eadi  asking 
that  It  be  done,  bat  each  wanting  the  with- 
drawal to  be  accompanied  by  a  dlrectlw  to 
find  a  verdict  against  the  other.  There  was 
thtu  presented  to  Uia  court,  by  the  proper 


and  usoal  procedore,  a  question  It  bad  the 
Jurisdiction  and  power  to  decide,  via.:  Did 
the  evidence,  as  a  matter  of  law,  make  or 
fall  to  make  a  case  for  the  Jury  to  pass  on? 
Tbe  court  in  duty  bound  to  make  a  deci- 
sion, concluded  that  tbe  evidence  made  a 
case  for  the  plaintiff,  and  tiiat  it  failed  to 
show  any  defense^  and  therefore  a  verdict 
for  plaintiff  was  directed.  That  decision 
was  not  depriving  def^dant  of  a  right  of 
trial  by  Jury;  for.  under  the  law.  in  the 
opinion  of  the  court,  it  had  no  such  right. 
One  has  not  a  right  to  a  Jury  trial  If  be 
has  no  issue  to  try,  and  whether  he  has  pre- 
sented an  issue  by  tbe  evidence  be  introduces 
Is  a  question  of  law  for  the  court  If  tbe 
decision  is  against  blm.  It  Is  his  misfortune 
which  he  must  correct  by  appeal;  bat;  nev- 
ertheless, It  is  due  process  of  law. 

If  tliat  was  not  due  process  of  law.  the 
case  woald  ultimately  be  within  the  Jurisdic- 
tion of  the  Supreme  Conrt  of  the  United 
States,  and  hence  the  position  taken  by  de- 
fendant would  lead  to  this:  That  in  every 
instance  where  a  trial  court  sustained  a  de- 
murrer to  the  evidence  or  directed  a  verdict 
Bittet  all  evidence  was  heard,  a  question  of 
due  process  of  law  would  arise,  and  the  case 
would,  ultimately,  be  appealable  to  the  Su- 
preme Court  of  tbe  United  States,  which 
court  would  be  compelled  to  review  the  evi- 
dence to  ascertain  whether  the  trial  court 
had  given  It  proper  interpretation  and  was 
Justified  In  deciding,  as  a  matter  of  law, 
that  no  issue  was  made  for  a  Jury  to  con- 
sider. 

But  it  is  said  that  the  Jurisdiction  to  de- 
cide whether  a  construction  of  the  Constitu- 
tion Is  involved  belongs  exclusively  to  the 
Supreme  Court  That  cannot  be  true.  If 
that  is  a  correct  statement  then  we  must 
transfer  all  cases  on  the  asking,  as  a  matter 
of  course.  Whether  a  construction  of  tha 
Constitution  Is  Involved  In  a  case  is  a  ques- 
tion within  the  jurisdiction  of  both  courts, 
the  controlling  Jurisdiction  residing  in  the 
Supreme  Court  which  may  be  oiforced  by 
its  supervisory  control.  What  that  construc- 
tion shall  be  la  within  the  exclusive  Juris- 
diction  of  the  Supreme  Ooort  But  the 
Courts  ot  Appeals  necessarily  have  the  rlg;ht 
to  determine  whether  they  have  JurlsdlctlOD 
of  a  case,  guided,  of  course,  by  the  latest 
ruling  of  the  Supreme  Court  But  they  have 
not  tbe  right  to  determine  the  Jurisdiction  of 
the  Supreme  Court;  and  hence,  if  (me  of 
the  Gourtt  of  Ai^eals  was  to  determine  It 
had  Jarl8dictt(m  of  a  case,  or,  which  Is  the 
same  thing,  that  the  Supreme  Court  did  not 
have,  when,  in  the  tqilnlfm  ct  <tot  coart  It 
did  have^  It  could  eompA  a  tzanafK  of  the 
case. 

We  therefore  have  the  rl^  In  tills  ease 
to  Inqolre  into  our  owir  Jorlsdletlon— 4tiat 
is  to  say,  wbether  a  conatltatfamal  qnestlfm 
is  Involved^-and  we  proceed  te  do  so.  In 
instances  of  the  nature  here  presented,  la  or- 


Digiiized  by  Google 


116.) 


TAUOHN     WM.  J.  liBHP  BBBWiNa  OO. 


293 


der  to  onst  vm  ot  Joiiadlctlon  !fr  miut  ap- 
pMr,  u  a  prlmar7  requisite  tbat  t3»  quM- 
tt(Hi  wai  dearl7  preatnted  In  the  record  at 
the  flnt  opportunity  afforded  In  the  trial 
conrt  Hartdw  t.  H«t  Street  Bj.  Co,  2U 
Ma  iW2;  117  S.  W.  1124;  Lohmeyer  t.  St 
Loidfl  Gordase  Co^  214  Mo.  685,  118  S.  W. 
IIQB;  State  t.  Gamma,  Z15  Mo.  100*  114  S. 
W.  619.  It  Mmetlmee  occora  tbat  an  oppor- 
tunity flnt  arlsca  when  the  motion  for  new 
trial  Is  prewited  (Lohmeyer  t.  St  Looto 
Cordage  Oo..  214  Mo.  666,  680.  118  8.  W. 
1106;  Logan  t.  Field.  192  Mo.  64.  66,  00  S. 
W.  127)*  and  we  think  this  case  was  an  occa- 
sion Off  tbat  kind.  The  constltnUonal  right 
whldi  defCTdant  claims  was  denied  to  It 
first  appeared  or  occurred  In  giving  the  per- 
emptory instmctlon  to  find  for  plaintiff.  De- 
fendant objected  to  this  and  stated  It  as  a  rea- 
son for  a  new  trial,  specifying  the  grounds  of 
objection  by  naming  the  daase  of  the  Con- 
stltntlon  which  the  ruling  of  the  conrt  was 
said  to  have  Invaded. 

We  have  then  only  to  Inquire  whether  the 
point  made  by  defendant  presents  a  constl- 
tntlonal  qnestlon;  or,  as  better  expressed, 
whether  It  InTolves  a  construction  of  the 
Constitution.  It  Is  obvious  that  the  mere 
Invoking  a  provision  of  the  Ooustltutlon  by 
a  party  does  not  necessarily  demand  Its  con- 
struction. The  case  must  Involve  Its  con- 
struction. We  have  already  seen  that  where 
the  court  has  Jurisdiction  of  the  person  and 
subject-matter,  and  acts  within  the  power  of 
its  Jurisdiction,  no  ruling  In  the  case,  how- 
ever erroneous,  will  subject  It  to  the  charge 
of  taking  property  without  due  process  of 
law  under  the  terms  of  the  fourteenth  amend- 
ment to  the  federal  Constitution  as  inter- 
preted by  the  Supreme  Court  of  the  United 
States.  And  the  Supreme  Conrt  of  Missouri 
has  repeatedly  decided  that  snch  rulings  did 
not  present  a  case  Involving  the  construc- 
tion of  the  Conetitutloo.  Thus  a  party  In- 
voked the  provision  of  the  Constitution  re- 
lied upon  In  this  case,  by  asking  an  instruc- 
tion therera.  and  It  was  held  that,  as  the 
case  did  not  Involve  a  construction  of  the 
Constitution,  appellate  Jurisdiction  would  not 
be  allowed  to  be  determined  by  the  unfound- 
ed act  of  a  party.  Hulett  v.  Railway  Co., 
145  Mo.  35,  46  S.  W.  951.  And  the  same 
provision  was  invoked  in  a  motion  for  new 
trial  in  Woody  v.  Railway  Co.,  173  Mo.  547, 
73  8.  W.  475.  and  the  same  mllng  made; 
the  court  using  the  following  language,  es- 
pecially applicable  to  the  present  case: 
"Does  the  constitutional  question  raised  In 
the  motion  for  a  new  trial,  to  wit,  Uiat  If 
the  Judgmoit  stands,  adjudging  costs  against 
defendant,  it  will  be  deprived  of  Its  property 
without  due  process  of  law,  require  this 
court  to  determine  the  case?  If  it  does,  then, 
«Ta7  time  a  Judgmoit  Is  rendered  against 
any  party,  all  that  he  or  she  will  be  re- 


quired to  do  to. Insure  a  bearli^  of  his  or 
her  appeal  In  this  court  Is  to  allege  in  a  mo- 
tion for  new  trial  tbat  If  the  Judgment  stands 
It  will  deprive  him  or  her  of  his  or  her  prop* 
erty  withoot  dne  inocess  of  law.  In  the 
case  at  bar  Uie  defendant  was  brought  be- 
fore the  court  1^  amnmons  duly  served;  its 
pleas  were  filed  and  Issue  Joined  thereon; 
its  evidence  was  heard;  the  conrt  had  Juris- 
diction of  the  subject-matter,  and  the  par- 
ties; that  It  may  bare  erred  In  a  matter  of 
practice  did  not  raise  a  qnestlim  Involving 
the  constmcUon  of  the  Constitution  of  this 
state."  The  same  ruling  was  made  In  the 
cases  of  Hllgert  t.  Barber  Asphalt  Co.,  173 
Mo.  819,  72  8.  W.  1070,  and  Kansas  City  v. 
Balrd,  163  Mo.  m  68  &  W.  495.  And  In 
this  court  we  decided  that  a  ruling  as  to  tiie 
admission  of  evldenoe  in  the  course  of  a  trial 
could  not  be  made  a  ground  for  Invoking  a 
provision  of  the  Constitution  bo  as  to  de- 
prive us  of  Jurisdiction.  Paving  Co.  t. 
O'Brien,  128  Mo.  App.  267,  107  S.  W.  29. 

We  therefore  hold  that  no  reason  appears 
for  a  transfer  of  the  case  to  the  Supreme 
Court,  and  the  motton  will  be  overraled. . 
All  concnr. 


VAUOHN  T.  WM.  J.  LEOIP  BRBWINQ  GO. 
(Sprin^kAd  Oovrt  of  Appeals.  MlssonrL  Dec. 
6,  IBIO.) 

1.  MnnioiPAi.  CoBPoaATiONs  (|  706*>— ColU' 

BIOR  or  TUM  WITH  PsnKSIBIAIT -~  NEOU- 

GENCE— Evidence. 

Evidence  In  an  action  for  collision  of  a  teanv 
with  a  pedestrian  on  a  crowded  street,  while  m 
fire  was  in  progress  near  by.  held  snffident  to 
go  to  the  Jury  on  the  qaestiona  of  negligence 
of  the  driver  of  the  team,  and  absence  ot  con- 
tributory negligence. 

[EH.  Note.— For  other  eases,  see  Mnnidpal 
Corporations,  Dec  Dig.  I  706.*] 

Z  NsouGBircn  (|  1*)— Natubb  in  Oenebai.. 

Nefcligmce  Is  a  breadi  of  duty  to  exercise 
reasonable  care  under  the  drenmstancea. 

[BJd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  1  1 ;  Dec  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrafles, 
vol.  5,  pp.  4743-4763;  vol.  8,  pp.  7729-7731.1 

8.  Neolioencr  (1 1S6*>— QuEsnoifB  fob  Just. 

Where  the  facta  are  diapated,  or  the  cred- 
ibility of  witnesses  isjn  gaestlon,  or  a  material 
fact  Is  left  in  doubt,  or  there  are  inferences  to 
be  drawn  from  the  facts  proven,  the  questions 
of  negligence  and  contributory  negligence  are 
for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Negligence 
Cent.  Dig.  S9  277-^53;   Dec.  Dig.  1  m«] 

4.  Appeal  and  Ebbob  (|  1002*)  —  Bitxxw — 

Findings  of  Fact. 

Findinfta  of  fact  on  conflicting  evidence  can- 
not be  distarbed  on  appeal. 

[Qd.  Note.r-For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  f|  8035-3987;  Dec.  Dig.  » 
1002.*]  • 

6.  Municipal  Cobpobations  (S  706*)— "Last 
Chance  Doctbinb"— Instbuctions. 

The  theory  of  the  last  chance  doctrine, 
which  applies  only  where  there  Is  negligence- 
of  defendant  snbsequent  to  the  negligence  of 
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I^ntiff.  ao  that  defendant's  oegligenoe  is  the 
proximate  caose  of  the  injary  notwitbstandinff 

{ilaiatifTs  prior  nesliKence,  ii  not  anbinitted  by 
oatmctions  that  plaintiff  could  recover  if  she 
in  attemptinfc  to  cross  a  stzee^  and  while  crosB- 
iug  it,  was  exercising  ordinary  care  to  avoid 
injnry.  and  defendant's  driver  neffUgmtly  failed 
to  giva  warning  of  her  danger,  or  negligently 
failed  to  stop  the  team  after  he  coald  have  seen 
by  the  exerose  of  ordioarj  care  that  idaintifC 
vf6M  in  dani^r  of  colllsloii  with  the  team. 

[Kd.  Note.— For  other  cases,  see  Haoicipal 
Corporations,  Dec.  EHg.  |  706.* 

For  other  definitions,  see  Worda  and  Phrases, 
vol.  6,  p.  400&] 

Appeal  from  0t  Lonls  Glrcnit  Ooort; 
George  H.  Shields,  Judge. 

Action  by  NeUie  Vaughn  against  the  Wm. 
J.  Lemp  Brewing  Oompany.  Judgment  for 
plalntlfC.   Defendant  appeals.  Afflimed. 

Cbaa.  P.  Krone,  for  appellant  B.  H. 
OroBsman,  for  raqiondent 

mXOS,  p.  J.  This  WHS  an  action  com- 
mraced  In  tbe  cbrcnlt  conrt  of  the  cUy  of  St 
Lonto  upon  ttie  following  petition  (caption 
omitted):  '*Now  comes  tbe  plaintiff  In  the 
aboTO-aitltled  canse,  and  for  cause  of  action 
states  that  the  defoidant  herein  to  a  corpo- 
ration, duly  organised  and  existing  under 
and  by  virtue  of  tbe  laws  of  the  state  of  His- 
Bouri,  and  doing  busing  In  tbe  dty  of  St 
Louto,  and  throuif^ont  tbe  Ume  mentioned 
herein  was  tbe  ownor  of  tbe  horses  and  wag- 
on referred  to  ber^,  and  was  In  charge  of 
them  by  Its  agaits,  employes,  and  servants; 
that  at  or  about  nom  on  Saturday,  tbe  31st 
day  of  October,  1908.  while  plaintiff  was  In 
the  act  of  cros^ng  Wasblngtm  avenue,  at  tbe 
Intersection  of  Sixth  street^  both  being  open 
public  streete  In  tbe  dtf  of  St  Louis,  defend- 
ant by  its  stents,  unploy^s,  and  serrantB  in 
charge  of  its  horses  and  wagon,  and  irtille 
driving  than  In  a  westwardly  direction  at 
said  place,  so  negligent^,  carelessly,  and 
nnskfUfttUy  managed  the  same  as  to  cause 
or  sidfer  tbe  same  to  be  run  against  and 
strike  plaintiff,  knoddng  her  down  upon  the 
Mreet  and  running  over  her,  injuring  ber  in 
the  manner  hereinafter  more  particularly  set 
forth.  Plaintiff  furth^  states  that  at  the 
aforementioned  time  said  streets,  and  more 
especially  at  their  intersection,  were  atrao> 
dinarlly  congested  with  people,  and  that 
the  highways,  as  well  as  ttie  Bldenralks,  w&e 
crowded  with  people;  that  within  a  block 
and  a  half  of  tbe  aforesaid  intersection  a 
bnlldhv  was  aflre,  and  that  tbe  city  Are  de- 
partment was  operating  thereon;  tbat  the 
servants  of  the  defendant  In  charge  of  said 
horses  and  wagon  had  knowledge  ct  these 
t&ctB  (and  by  the  exercise  of  ordinary  care 
could  have  travd,ed  over  another  street  and 
thereby  avoid  injuring  plaintiff),  but  that 
said  agents  or  servants  neglig^tly  and  care- 
lessly  drove  defendant's  team  of  horses  and 
wagon  tbrougAi  a  dense  mass  of  people,  which 
act  of  negligence  directly  contributed  to 


plaintUTs  Injuries  herein  alleged;  (that  by 
the  ezardse  of  ordinary  care  defendant's 
agoits  or  servants,  or  eUbar  <k  ttum,  could 
have  dismounted  from  said  wagon  and  could 
have  walked  before  defendant's  horses  and 
warned  pet^la  In  tbe  highway  oi  tbe  ap- 
proach of  defoidant's  horses  and  wagm,  but 
that  all  ot  said  agents  or  servants  negUgmt- 
ly  and  carelessly  sat  upon  said  wagon*  and 
thus  negligently  and  carelessly  drove  defOid- 
anf  s  team  of  horses  and  wagon  throu^  a 
dense  mass  of  peo^e^  wbldi  act  ttf  negUgoice 
contributed  direcUy  to  plalntlfTB  Injuries  as 
her^  alloged).  Plaintiff  further  states  that 
the  agents  or  SOTsnts  of  defendant  In  diarge 
of  said  horses  and  wagon  saw,  or  by  tbe  ex- 
ercise of  ordinary  care  would  have  seen, 
plaintiff  in  a  positltHi  of  danger,  and  oould, 
by  the  exerdse  ot  ordinary  care,  have  stop- 
ped said  horses  and  wag(m,  at  could,  by  tbe 
exerdse  of  ordinary  care,  have  changed  tbe 
course  of  said  horses  and  wagout  and  t^tis 
could  have  avoided  Injuring  plaintiff;  but' 
that  said  agents  or  suvants  ne^Igently  and 
carelessly  failed  to  use  ordinary  care  to  dis- 
cover plaintiff  in  a  position  of  danger,  and 
after  they  saw  ber  in  such  position,  or  by 
the  exercise  of  ordinary  care  would  have  seen 
tux,  they  negllgentiy  Mied  to  stop  or  diange 
the  course  of  said  horses  and  wagon,  eacb 
of  which  acts  of  negligence  directly  contrib- 
uted to  plaintiff's  injuries  as  herein  alleged ; 
that  wfaUe  approacbliUE  near  the  pbu»  where 
plaintiff  was  struck  by  said  horses  and  wag- 
on, said  agmts  or  swvants  caused  or  suffer^ 
ed  the  same  to  run  at  a  hl|^  and  dan^^us 
rate  of  speed,  which  act  of  n^I^ence  di- 
rectly contributed  to  plaintiff's  injuries  as 
herein  alleged;  that  defendant  was  further 
negligent  throng  Its  sgents  and  servants  In 
charge  of  said  horses  and  wagon  in  falling 
to  give  plaintiff  any  warning  or  other  signal 
whatever  of  tbe  ap^roadi  of  said  horses  and 
wagon,  which  said  ne^Igence  directly  con- 
tributed to  plalntifTs  Injuries  as  hraeln  al- 
lied. Plaintiff  states  tiiat  by  reason  of 
being  run  against  b truck,  and  knocked  dosra 
upon  the  street  and  run  over  by  the  neg- 
ligence of  the  d^endant  as  aforesaid,  she 
was  Injured,  cut  crushed,  and  bruised  upon 
her  left  ankle,  her  left  instep,  right  side  of 
her  neck  and  face  under  right  eye,  ber  left 
ankle  was  sprained  and  cnt  and  ber  1^  In- 
step was  crushed,  and  her  breastbone  was 
broken,  her  nervous  system  was  severely 
shocked,  shattered,  and  weakened,  and  the 
muscles,  nerves,  and  tissues  of  ber  breast 
and  of  ber  left  leg  were  Injured;  that  be- 
cause of  said  injuries  plaintiff  suffwed  great 
pain  in  mind  and  body,  and  that  she  suffwed 
permanent  injuries  and  dtfecti  on  her  body; 
that  she  suffered  loss  In  earnings  of  ber 
labtv;  that  she  has  expended  and  will  be 
obliged  to  expend  large  sums  of  money  fbr 
medical  attendance  and  medicines;  and  that 
her  health  and  strei^th  are  permanently  lu- 
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Jored  and  Impaired,  all  in  tbe  sum  of  four 
rhnniwnd  fire  liimdred  doUan  tf4»S0a0(9*  tot 
which  smu.  tocetber  wltb  ooits,  plaintiff 
praTB  Judgment." 

The  defendant* e  amended  anwer  Is  as  fol- 
lows (eaptkm  omitted):  "Nov  comes  d^end- 
ant  and  on  leave  at  coort  flist  bad  and  ob- 
tained flies  its  ammded  answer,  and  ad- 
mits that  It  is  a  corporation,  and  denies 
fla<di  and  every  otbar  allegation  in  plain- 
tUTs  petition  <v*m<iiii<wi.  And,  further  an- 
swering, defraidant  says  that  plain tUTs  in- 
juries were  caused  by  her  own  negligence 
in  falling  to  exercise  ordlnaiy  care  in  look- 
ing and  listening  while  crossing  a  public 
hl^way  for  apiHna<diing  vebldes,  and  by 
carelessly  walking  In  front  of  the  vehicle 
drlvok  by  defendant's  servants  when  said  ve- 
hicle was  so  short  a  distance  from  plalntltf 
as  to  inevoit  defendant's  servants  in  charge 
tboeot  frcHD  stopping  the  same,  by  the  exer- 
dsft  of  reasmahle  care^  in  time  to  avert  a 
«oUlslan  with  her.  Wherefore  defendant 
prays  Jndgm^t  and  to  go  hence  free  of 

^OStSL" 

Upon  trial  the  idaintlff  obtained  Jodgmoit 
in  tbe  sum  of  $C00,  from  which  the  defend- 
ant has  appealed. 

Tin  principal  contention  of  tbe  am^AUant 
is  that  the  trial  court  erred  In  refosli^r  to 
give  a  peremptory  instruction  at  tbe  condn- 
sion  of  the  evidence  directing  the  Jnzy  to  re- 
tnm  a  ver^ct  for  the  defendant  The  acd- 
deit  ocenrred  at  noon,  on  Saturday,  Oetobw 
31, 1908.  in  the  heart  of  the  shopping  district 
of  tbe  dty  of  St  Louis,  at  the  int^sectlon 
of  Sixth  street  and  Washington  avenue.  Tbe 
respondent  was  a  shop  girl,  18  years  of  age. 
She  was  going  to  her  noon  lunch  when  stnick 
down  and  injured  by  a  loaded  wagon  drawn 
by  a  team  of  horses  belongii^  to  ttie  defend- 
ant brewing  company.  The  plaintiff's  evi- 
dence tended  to  show  that  at  the  time  of  the 
accident  there  was  an  extraordbiary  conges- 
tion of  people  at  the  intersection  of  Sixth 
street  and  Washington  avenue,  not  only  on 
the  sidewalks^  but  on  the  roadway  as  well. 
These  pe(9le  woe  looking  toward  the  west, 
their  attratlon  being  drawn  to  that  quarter 
by  a  fire  about  a  block  and  a  half  distant 
where  members  of  the  fire  department  of 
the  dty  were  carrying  women  out  of  a  burn- 
ing building.  A  vast  throng  of  people  crowd- 
ed the  street  both  east  and  west  of  the  cross- 
ing In'  question.  Street  car  lines  Intersect 
at  this  crossing,  but  owing  to  the  congestion 
of  the  streets,  tbe  cars  were  blockaded,  and 
no  vehicles  were  traveling  along  the  streets 
at  this  place,  except,  as  will  be  seen,  one  au- 
tomobU&  The  plaintiff,  with  a  companion, 
left  Nngent's  department  store  at  the  south- 
east corner  of  Fifth  street  and  Washington 
avenue  about  12  o'clock  to  go  to  tbe  Grand 
Leader  for  their  lunch.  They  proceeded 
west  on  the  sooth  side  of  Washington  ave- 
'Qtie,  until  they  reached  the  southwest  corner 
of  Sixth  street  and  Washington  av^ue,  and 
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then  turned  north  to  cross  Washington  ave- 
nue on  the  west  side  of  Sixth  street  Be- 
fore crossing,  respondent  looked  over  the 
street  and  saw  no  traffic  by  movemait  of 
veMcles  on  Washington  avenue,  but  only  saw 
an  automobile  In  the  crowd  of  people.  Her 
companion  was  on  her  right  sid&  In  cross- 
ing their  progress  was  Impeded  by  Uie  throng 
of  people  In  front  of  them,  behind  them,  and 
on  both  sides.  About  this  time  a  beer  do* 
livery  wagon  bdonging  to  the  defmdant 
drawn  by  two  horses,  vritii  two  men  on  tbe 
driver's  seat  was  working  Its  way  west 
through  the  crowd,  and,  as  re^oudeut  was 
some  two  or  four  feet  from  the  north  curb- 
ing of  Washington  avenue,  she  was  struck 
In  the  chest  by  the  tongue  ct  the  wagon,  and 
knocked  down  and  received  her  Injnriea  At 
the  time  ^e  was  struck  she  was  looking 
west  toward  the  fire,  and  walked  in  front 
of  the  ai^roachlng  team,  there  bdng  noth- 
ing to  have  prevents  her  seeing  tlie  team  If 
she  had  been  looking  eastward  as  the  crowd 
opened  in  front  of  Uie  team  to  .give  it  pas- 
sageway. Respondent  testlfled  that  she  re- 
ceived SKiovs  Isjorlai  in  hw  dtest;  that  her 
chestbone  was  broken,  left  leg  bruised,  both 
ankles  cut  and  bruised,  her  nervous  system 
shattered,  causing  mental  pain  and  anguish, 
and  canting  her  to  expmd  lacge  sums  of 
money  tot  medical  attoitloa  and  medldnes. 
The  wagon  which  caused  the  Injuries  was  in 
chsqre  of  two  of  d^endant's  emtrtt^fls,  and 
was  loaded  with  cases  oi  be«r  botUes.  One 
of  the  men  hdd  the  lines;  the  othw  sittiiv 
beside  him.  Tbe  wagon  was  drawn  1^  a 
team  of  large  draft  horses,  one  of  them  be- 
ing a  high-spirited  animal,  and  at  the  time 
of  the  accident  was  prandng  along  the  road- 
way, and  seoned  excited  by  the  condition 
of  the  street  and  its  surroundings.  Tttey 
w&n  not,  however,  traveling  very  fast  due 
to  the  crowded  condition  of  the  street  and 
the  prancing  of  tbe  horses.  There  was  testi- 
mony that  at  the  time  of  the  accident  tbe 
defendant's  servants  in  charge  of  the  team 
and  wagon  were  talking  and  looldng  at  the 
flre  to  the  west  of  tbem,  that  they  did  not 
seem  to  be  giving  any  heed  to  the  people 
passing  aronnd  them,  and  that  tbe  driver  at 
the  time  was  holding  tbe  lines  slack  in  hl>« 
hands.  The  evidence  for  the  respondent  fur- 
ther tended  to  show  that  no  warning  what- 
ever was  given  by  the  drivers  of  the  team 
before  she  was  struck  to  warn  her  of  their 
approach,  and  that  the  team  was  not  in  any 
way  checked  up  to  prevent  them  from  com- 
ing In  collision  with  ber  person. 

The  ai^Uant  Introduced  only  the  two 
drivers  as  witnesses,  who  testified  that  there 
was  no  crowd  of  people  In  the  street  at  the 
time  of  the  accident.  One  of  them  stated 
that  he  called  to  plaintiff  and  her  companion 
when  he  saw  plaintiff  was  about  to  be  struck, 
but  that  the  girls  paid  no  attention  to  Itls 
warning;  that  If  they  had  stopped  when 
he  called  to  th^,  the  accident  would  not 
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have  happened;  that  he  called  when  the 
girlB  were  scnne  six  fert  amy,  and  pnt  oa 
the  brahea;  that  at  that  time  i^alntUTa  oom- 
panion,  who  was  on  ha  rig^t  aide  and  near- 
est the  team,  tarned  her  fftoe  around  and 
saw  the  team  coming  and  Jerked  the  plain- 
tiff, causing  her  to  turn  aronnd  toward  the 
eai^  and  she  waa  struck  In  the  breast 

The  aettlemait  of  the  fticta  and  proper  lii- 
ferencee  to  be  drawn  ftom  them  In  casea  of 
negligence  are  oneatlonB  to  be  resolred  by 
the  Jnry.  and  it  was  for  than  to  determine 
the  proper  condnslons  to  be  drawn  In  this 
case,  and  to  aay  whether  the  defendant" a 
soranta  acted  in  a  reasonably  prudent  way 
or  as  cartful  mea  aaght  to  have  acted  under 
a  like  state  of  aCGalra.  Whethor  tiie  Injtirl- 
oua  consequeoces  were  each  as  ought  rea- 
sonably to  have  been  foreseen  by  the  sot* 
ants  of  the  defendant  was  peculiarly  a  ques- 
tion of  fact  tox  the  determination  of  1^ 
Jury.  To  rdieve  one  from  liability,  the  pre* 
caution  taken  must  be  snffldttit  undo*  ordi- 
nary drcumstances  to  prevent  aecidmts  and 
injuries,  29  Oyc.  471.  Negligence  Is  a  breadi 
of  duty  to  exercise  reasonable  care  under  tfae 
circumstances,  and  it  is  for  the  jur^  to  con- 
sider all  the  drcumstances  and  surrounding 
conditions,  and  say  whether  the  defendant's 
act  or  omission  was  or  was  not  Tiolatlve  of 
this  obligation,  and  to  say  whether  the  con- 
duct of  the  parties  was  such  as  would  be  ex- 
pected of  reasonable  and  pmd^t  men  under 
a  similar  state  of  affairs.  21  Am.  &  Eng. 
,  Ency.  Law,  001.  Our  own  Supreme  Court, 
following  the  general  principles  so  dearly 
marked  out  by  the  text-writers,  has  often  de- 
clared that  where  the  facts  are  disputed,  or 
tbe  credibility  of  witnesses  Is  drawn  In  ques- 
tion, or  a  material  fact  Is  left  in  doubt,  or 
there  are  Inferences  to  be  drawn  from  the 
facts  proven,  tbe  questions  of  n^Ugence  and 
contributory  negligence  should  be  submitted 
to  the  jury.  Eckhard  t.  St.  Louis  T.  Co.,  190 
Mo.  593,  89  S.  W.  602;  McKenzle  t.  United 
Rys.  Co.,  216  Mo.,  loe.  dt  22,  116  S.  W.  13. 
In  the  case  of  Westerrelt  y.  St  Louis  T.  Co., 
222  Mo.,  loc.  dt.  334.  121  8.  W.  114.  this  lan- 
guage Is  used:  "But  we  will  not  meddle 
with  that  conflict  of  testimony.  The  genius 
of  our  law  has  wisely  and  quite  relieved  an 
appellate  court  from  that  burden  at  least. 
We  neither  hunger  nor  thirst  after,  nor  as- 
sume, power  to  disturb  the  finding  of  12  men 
In  the  box  sanctioned  by  one  on  the  bench 
on  a  question  of  fact  on  which  the  testimony 
ran  pro  and  con.  Theirs  (not  ours)  the  duty 
to  sift  and  winnow  out  tbe  true  from  the 
false,  to  believe  or  disbelieve.'* 

Under  the  facts  derdoped  in  this  case,  the 
defendant  selected  its  own  servants  and  put 
tbem  in  control  of  its  team  and  wagon.  Un- 
der tbe  law  defining  defendant's  sodal  duty, 
it  was  responsible  for  the  acts  of  its  sav- 
ants in  the  line  of  their  employment  Those 
in  charge  of  the  team  and  wagtm,  trying  to 
force  thdr  way  through  a  thnmy  of  people 


under  drcumstances  dlsdosed  in  this  record, 
should  haTS  known  the  dangers  that  attoid- 
ed  their  action.  They  were  required  to  con- 
duct themsdTes  in  aaeh  a  manner  aa  not  to 
injure  oOnrs  Iqr  thetr  n«^]genc&  The 
amount  of  care  they  were  required  to  exer- 
cise should  be  measured  by  the  dangers  and 
perils  Incident  to  tlie  nndataldnf  in  irtildi 
th^  were  engaged.  It  must  have  beu  erl' 
dent  to  thoae  in  charge  of  the  team  and  wac- 
OQ  that  they  wwe  aagaged  in  a  Tery  liaaazd- 
ous  undertaking  when  th^  Bumnmdlngs  are 
taken  Into  conalderatton  and  eqpedally  when 
the  omgestlon  at  the  place  of  tbe  «*^a»w* 
is  considered.  It  must  ateo  have  been  ap- 
parent to  defendant's  acsnta  that  the  vast 
crowds  in  the  street  were  looking  toward  the 
west  where  the  fire  d^rtment  was  trying 
to  manage  a  fire,  and  that  all  tnfflc  had 
hem  mufiemioi  reason  ct  Uaa  maaeea  tit 
people  In  the  atreet  To  attmpt  to  force  a 
high-spirited  team  hitched  to  a  loaded  beer 
delivery  wagon  with  loose  rdns,  through  a 
crowded  street,  without  the  utmost  caution, 
was  a  hasardons  undertaking.  Under  thcoo 
circumstances,  we  think  the  facts  were  suffl- 
deDt  to  withstand  a  dnmirrer  to  the  erl- 
dence.  The  learned  trial  Judge  pn^wly  sub- 
mitted the  qnesthm  of  netf  igenoe  to  the  de- 
tonninatlim  of  the  Jnry.  and,  aa  they  have 
found  againat  the  dtfendant;  the  appdlato 
court  is  powerlen  to  Interfere^ 

It  ia  ftirther  ccmtendsd  1^  the  appellant 
that  the  following  Instructions  clTen  for  the 
reepondoit — tbe  plaintiff  having  made  an 
election  and  ^ntnin^tie<t  the  last  diance  doc- 
trine from  the  case — woe  erroneous  because 
they  were  contradictory: 

(1)  "The  court  instructs  the  Jury  that  if 
you  believe  and  find  from  the  evidence  that 
on  the  Slst  day  of  October,  1908,  defendant, 
the  Wm.  3.  Lemp  Brewing  Company,  was, 
through  ito  agents,  servants,  or  empl<^rte  In 
charge  of  the  wagon  and  team  of  horses 
moitloned  in  the  evldmce  in  this  case,  and 
was  driving  them  at  or  aboat  noon  of  said 
day  at  the  comer  of  Sixth  street  and  Wash- 
ington avenue  In  the  dty  of  St  Loula,  Mo., 
and  that  said  Sixth  street  and  Waahhigtoi 
avenue  were  intersecting  c^»en  public  streets 
within  the  dty  of  Bt  Louis,  and  that  at  or 
about  no<»  of  said  day  the  plaintlfl  was 
crossing  the  said  Waahlngton  avenue  at  its 
intersection  with  Sixth  street^  and  that  while 
so  walking  across  said  street  was  straA  by 
said  horses  and  wagon  and  that  as  a  direct 
residt  thereof  was  injured,  and  if  vou  fur- 
ther find  from  the  evidence  that  defendant'e 
agentt,  »ervant*t  or  employ^  In  ohanrs  of 
tatd  hortee  and  wtgon  couUl  hwe  fflven 
vanUnff  of  the  approaoh  of  aaid  honea  md 
loapon,  and  that  defendant**  agenttt  terp- 
anta,  or  employ^  failed  to  give  warMitg  in 
any  icoy,  and  if  yo»  further  find  that  auch 
failure  of  defendemVa  o^enff,  nrMnIt,  or 
employi^  to  give  any  loornW  noiflt- 
genoe  under  the  ofronmstottoes,  and  that 
sueh  negUffenee  direottv  eauaed  pUOntilT* 
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juries,  and  if  yon  further  beNeve  from  iTui 
evidence  that  pMntilf  in  atiemptino  to  cro«« 
BsM  «tree#  and  wMl*  oro*»ing  it  %oa»  ewer- 
eMng  orfMnary  oore  to  90oid  te/wy  (o  >er- 
tetfr  fAe»  and  in  tftat  com  mwr  venUct 
«Aoi(ld  be  for  the  plaintiff." 

(2)  Same  as  No.  1  as  far  as  Italics,  con- 
tinuing: "And  if  jratt  furtlter  find  from  the 
evidence  that  defendani^$  agents,  sercants, 
or  employ^*  in  charge  of  said  horses  and 
vagon  sow,  or  bp  the  exercise  of  onUnarv 
care  could  have  seen,  plaintiff  in  a  position 
of  danger  of  a  collision  wUh  said  horses  and 
wagon  f»  time  to  have  hrought  said  horses 
and  wagon  to  a  stop  with  the  appliances  at 
hand,  and  to  hove  thus  eiperted  the  collision 
and  injwv  to  ptaintiff,  Imi  that  defendant's 
agents,  servants,  or  emplog^s  fatted  so  to 
stop  said  horses  and  wagon  in  time  to  have 
averted  the  eotUsion,  and  that  such  failure 
was  negUgent  and  that  fUOA  negligence  of 
said  defendant's  agents,  servants,  or  etn- 
ployis  Erectly  caused  said  ooVMon  and  fold 
injury  to  plaintiff,  and  if  you  further  be- 
lieve from  the  evidence  that  plaintiff  in  at- 
tempting to  cross  said  street,  and  while 
crossing  it,  was  emercising  ordinary  care  to 
avoid  injury  to  herself,  then  and  in  tftot 
ease  your  verdict  should  be  for  the  plaintiff." 

The  right  of  the  trial  conrt  under  the 
pleadings  and  evidence  In  this  case  to  re- 
quire the  plaintiff  to  elect  and  thereby  elimi- 
nate the  last  chance  or  humanitarian  doc- 
trine iB  not  before  us  for  review.  The  first 
of  the  above  instructions,  as  has  been  seen, 
charges,  in  effect,  that,  if  defendant's  serv- 
ants in  (^arge  of  d^endant's  team  and  wag- 
on negligently  failed  to  exercise  ordinary 
care  and  give  plaintiff  warning  of  ber  dan- 
ger under  circumstances  where  failure  to 
give  warning  was  negligence,  the  plaintiff 
coald  recover.  The  second  of  the  Instrue- 
tlons  Informed  the  Jury  that  If  the  defend- 
ant's servants  failed  to  exercise  ordinary 
care  to  stop  the  horses  and  wagon  and  avoid 
the  danger  of  Injuring  ^alntiff,  after  they 
could  have  seen  by  the  exercise  of  ordinary 
care  that  plaintiff  was  In  danger  of  colll- 
sioD  with  the  team  and  wagon,  such  failure 
on  their  part  would  constitute  n^llgence  and 
plaintiff  could  recover.  TIw  failure  of  ap- 
pellant's servants  to  give  warning,  and  their 
failure  to  stop  the  horses  in  time  to  have 
prevented  the  collision  with  plaintiff,  are 
charged  in  the  petition  as  the  acts  of  n^ll- 
gence  of  the  appellant  and  as  the  proximate 
cause  of  the  plalntUTs  injuries.  These  al- 
leged grounds  of  negligence  are  not  naturally 
or  necessarily  Inconsistent,  but  are  compati- 
ble with  each  other,  and  nothing  In  the  na- 
ture of  things  would  have.prevented  the  use 
of  both  of  the  precautions  mentioned  in  pre- 
venting the  accident. 

It  is  also  contended  by  the  appellant  that 
the  plaintiff  could  not  have  been  In  a  posi- 
tion of  danger  at  the  time  she  received  her 
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Injuries  without  negligence  on  her  part,  and, 
the  last  chance  doctrine  having  been  ellinl< 
nated  plaintiff's  election,  she  could  not 
recover.  The  last  chance  or  homanttarlan 
doctrine  is  well-settled  law  In  this  states  sup* 
ported  by  numerous  decisions,  generally  ap- 
plied in  railroad  cases  and  often  expounded. 
It  may  be  stated  to  be  a  liability  resting  up- 
on the  defendant,  although  the  plaintiff  may 
have  been  guilty  of  negligence  on  his  part 
contributing  to  the  Injury.  In  such  case,  if 
the  defendant  or  Its  agents  could  have  seen 
the  plaintiff's  danger  In  time  to  have  averted 
the  Injury  although  the  plaintiff  may  have 
been  guUty  of  negligence  contributing  to  the 
accident.  It  becomes  the  bounden  duty  of  the 
defendant  to  use  reasonable  precautions  to 
avert  the  injury  to  the  plaintiff.  Scullln  v. 
Wabash  R.  Co.,  184  Mo.,  loc.  dt  707,  83 
S.  W.  760;  Wllkerson  v.  8t  L.  &  S.  F.  E. 
Co.,  140  Mo.  App.  806,  124  S.  W.  543.  This 
doctrine  applies  only  where  there  Is  neg- 
ligence of  the  defendant  subsequent  to  the 
negligence  of  the  plaintiff  so  that  the  negli- 
gence of  the  defendant  Is  clearly  tbe  proxi- 
mate cause  of  the  injury  notwithstanding 
plalntlfTs  prior  n^ligence.  In  this  case  the 
theory  of  the  last  chance  doctrine  was  not 
submitted  by  tbe  court  In  the  Instructions 
complained  of.  ThMe  instructions  proceed- 
ed on  the  theory  that  defendant's  servants 
had  been  guilty  of  the  specific  acts  of  neg- 
ligence charged  in  the  petition  while  the 
plaintiff  was  exercising  due  care  and  caution 
on  ber  part  They  are  bottomed  on  the  lia- 
bility of  the  defendant,  and  not  on  the  lia- 
bility of  the  defendant  notwithstanding  con- 
tributory negligence  of  the  plaintiff. 

As  the  probative  force  of  the  evidence  was 
a  question  for  the  consideration  of  the  Jury, 
we  cannot  declare  as  a  matter  of  law  that 
there  Is  no  evidence  In  this  case  authorizing 
a  verdict  for  the  plaintiff.  Upon  the  whole 
record,  we  find  no  material  error  authorizing 
an  appellate  court  to  Interfere  with  the  find- 
ing of  the  Jury.  Tbe  judgment  is  according- 
ly afflrmed.  All  ooncnr. 


BANK  OF  WIIJX)W  BPRINGS  t.  SMITH 
et  al. 

(Springfield  Court  of  Appeals.   Mlssoari.  Dec. 

6,  1910.) 

AfFEAI.    and    ERROB    ({  5S6*)— BeOOBD— AB- 
STB  ACT— COHTB  NTS . 

Where  an  abstract  on  appeal  ihowed  that 
plaintiff  excepted  to  the  court's  action  In  over- 
ruling a  motion  {or  a  new  trial  and  in  arrest, 
bat  did  not  show  that  any  bill  of  exceptions  was 
filed,  nor  that  any  objections  were  made  to  the 
Introduction  of  evidence,  or  to  tbe  InstructloDS 
when  they  were  passed  00*  it  was  insufficient 
to  justify  a  review  of  any  error  not  shown  by 
the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  586.»] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty ;  John  T.  Moore,  Judge. 
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Action  by  the  Bank  of  Willow  Springs 
against  J.  T.  Smith  and  others.  Judgment' 
for  defendants,  and  irtalntlff  anwals.  Af- 
flimed. 

J.  S.  Clarke,  for  appellant  J.  W.  Thorn- 
bury  and  A.  H.  Buchanan,  for  respondMits. 

QRA.T,  J.  Tbla  Buit  was  commenced  be- 
fore a  Justice  of  the  peace  In  Douglas  coun- 
ty, October  7,  1908,  by  filing  with  the  Justice 
a  promissory  note.  Tbe  defendants  obtained 
a  Judgment  before  the  Justice,  and  plaintiff 
appealed.  The  trial  in  the  circuit  court  also 
resulted  In  a  Judgment  for  defendants,  and 
plaintiff  appealed  to  this  court 

The  defendants  challenge  the  sufSclency  of 
plalntUTB  abstract  of  tbe  record,  and  claim 
that  on  account  of  tbe  defects  therein,  mat- 
ters of  exception  are  not  before  us  for  re- 
view. The  abstract  does  not  show  that  any 
bill  of  exceptlohs  was  filed.  Tbe  only  ref- 
erence to  a  bin  of  exceptions  Is  tbe  fol- 
lowing: "Appellant  given  ninety  days  with- 
in which  to  file  Its  bill  of  exceptions." 
There  are  some  Instructions  found  in  the 
so-called  abstract  of  the  record,  but  no  ob- 
jections to  tbe  action  of  the  court  on  the 
same  are  found  In  tbe  record.  The  same  is 
true  as  to  tbe  evidence.  The  abstract  shows 
that  plaintiff  excepted  to  the  action  of  the 
court  in  overruling  the  motion  for  new 
trial  and  in  arrest,  but  it  does  not  show  that 
any  objections  were  made  to  the  introduction 
of  evidence  at  the  trial  or  to  the  Instructions 
at  the  time  the  court  passed  on  the  same. 
The  objection  to  the  abstract  Is  well  taken. 
Jenkins  T.  Shannon  Co..  226  Mo.  187.  126  S. 
W.  1100;  ThompWHi  T.  Garr.  143  Mo.  App. 
B81,  128  S.  W.  36. 

There  is  no  reversible  error  found  In  the 
record  proper,  and,  as  matters  of  exception 
are  not  before  us,  there  Is  nothing  to  do  but 
to  affirm  tbe  Judgment  which  la  accordingly 
dona  All  concur. 


OEISMANN  et  el.  t.  TBISH  et  ux. 
(Springfield  Court  of  Appeals.   Missoari.  Dec. 
5,  1010.) 

BABEHBifXB  (t  5*)— Psxran  Wat- — ^Debobip- 

TIOHS. 

B«al  estate  having  been  laid  out  with  a 
space  ia  the  rear  of  the  lota  for  an  alle7,  defend- 
ants purchased  one  of  the  lots  after  seeing  that 
the  iQley  was  open  to  use,  and  was  the  only 
mea'ns  tne  lot  owners  tiad  to  get  to  their  baiid- 
iogs  in  tbe  rear  of  their  lots.  Defendants  were 
also  informed  that  an  alley  10  feet  wide  was 
reserved  across  the  property  by  a  reference  in 
the  deed  to  their  grantor,  and  there  was  also  evi- 
dence that  plaintlifB  and  others  having  business 
with  them  for  more  than  10  years  pnor  to  the 
time  defendants  erected  a  fence  across  the  alley 
used  the  same  as  a  private  way.  Held,  that 
plaintiffs,  who  were  adjoining  owners,  had  ac- 
quired a  vested  right  of  way  over  the  land  set 
off  for  an  alley  as  against  defendants. 

[Dd.  Note.— For  other  cases,  see  Easements. 
Cent  Dig.  81  13-23 ;  Dec.  D(g.  8  5.»] 


AppeU  from  St  Louis  Clrcnit  Gonrt;  Matt 
O.  BeynoKls.  Judge. 

Action  by  WlUlam  Geismann  and  others 
against  Frederldc  Trlsh  and  his  wife;  De- 
cree for  complainants,  and  defendants  aroeal. 
Afilnned. 

Chas.  A.  Smith  ami  Wm.  McNamee.  tta  ap* 
pellants.   Ohaa.  J.  lianrsr,  tor  reBpondenta. 

QBAY,  J.  This  Is  an  action  In  equity, 
brought  by  the  plaintiffs  In  the  circuit  court 
of  the  city  of  St  Louis,  to  enjoin  and  re- 
strain the  defendants  from  obstructing  and 
interfering  with  the  lawful  right  of  plaintiffs 
to  tbe  use  of  an  alley  in  that  city.  The  trial 
court  rendered  Judgment  In  favor  of  the 
plaintiffs,  and  from  ttiat  Judgment  the  de- 
fendants appealed  to  the  Supreme  Court 
The  appeal  was  allowed  to  the  Suiweme 
Court  on  the  theory  tliat  the  title  to  real  es- 
tate is  Involved.  On  motion  of  the  respond- 
ents, the  Snprone  Court  transferred  the 
cause  to  the  St  Louis  Court  ot  Appeals,  and 
that  court,  by  an  order  of  record,  traiufttied 
the  cause  to  this  court 

There  Is  not  much  dispute  about  tbe  facts. 
In  ISSS,  Frank  Humann  was  the  ownw  of 
lots  1  and  2  of  "Montrose  Place,"  In  the  city 
of  St  Louis.  The  said  lots  were  on  the 
south  side  of  Cote  BrlUiante  avenue,  having 
a  frontage  on  said  avenue  of  125  ieet  with 
a  depth  southwardly  and  along  the  east  line 
of  Union  avenue  150  feet  Humann  conceived 
the  Idea  that  a  frontage  on  Union  avwue 
would  be  better  than  on  Cote  BrlUiante.  and 
he  reaubdlvided  the  two  lots  Into  five,  making 
one  of  60  feet  north  and  south  on  Union 
avoine  and  extendii^;  east  125  feet,  and  Im- 
mediately adjoining  Oote  BrilUante  avmue. 
The  other  four  lots  were  26  feet  each  in 
width  on  Union  avoiue,  and  «taiding  east 
parallel  with  the  60-foot  lot  As  the  lota 
were  thus  laid  ott,  they  were  bounded  on  the 
north  Cote  BrlUiante  avenue ;  on  the  weet 
by  Union  avenue,  and  on  the  south  by  a  pub- 
lic alley.  The  lot  owned  by  the  appellants 
Is  the  most  southern  of  tbe  five  lots,  and  has 
a  frcmtage  on  Union  avenue  of  26  feet,  and 
abuts  its  full  length  on  the  south,  on  the 
public  alley  before  moitloned. 

The  plaintiff,  Getsmann,  Is  the  owner  of 
tbe  north  25-foot  lot;  the  plaintiff,  Tleth,  of 
the  first  lot  south  of  Geismann;  and  tbe 
plaintiffs,  John  R,  Smith  and  Mary  T.  Smith, 
are  the  owners  of  the  first  lot  north  of  the 
^  defendants.  Tbe  evidence  shows  that  some- 
time prior  to  1892  Homann  erected  a  house 
on  each  of  the  four  2&-foot  Iota,  and  at  the 
time  the  bouses  were  erected  he  left  a  strip 
10  feet  wide  for  a  private  alley  on  the  east 
side  of  the  lots,  and  extending  from  the  pub- 
lic alley  north  to  Cote  BrlUiante  avenue. 
The  property  east  of  tbe  lots  In  question  wss 
fenced  on  the  east  side  of  the  private  all^, 
and  Humann  erected  his  fence  on  the  west 
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side  ot  ttae  alley*  so  that  the  strip  of  land  10 
feet  In  wtdth  was  left  cpea  ftom  the  public 
alley  offrth  to  Gote  Brllllante  aveQiie.  The 
improTMnents  on  the  property  were  all  con- 
structed with  refMfinoe  to  thla  alle^,  and  tt 
was  the  only  means  the  plaintiffs  had  of  get- 
ting coal  and  other  capplies  of  like  nature 
to  thtf  r  prexaisea. 

Whoi  Hnmann  deeded  the  lota,  the  ftdlow^ 
Ing  resCTTatfama  were  made  In  the  deeds: 
To  the  Ctefamann  lot,  "^Tea  ftet  ot  the  aald 
eaatern  125  feet  to  be  resorred  aa  a  right- 
way  fMr  the  bei^t  ot  the  adjoining  ^opwty 
ownm  to  be  oaed  as  a  prlTate  all^."  To 
flie  60>foot  lot  on  the  nnrth:  "The  eastern 
10  feet  ot  the  above-described  i^opaty  is  to 
be  left  open  for  use  aa  entrance  and  egress 
of  parties  aoanlrlng  under  said  Frank  Hn- 
mann." To  the  Tleth  lot:  "Tea  feet  of  the 
eastern  portion  of  said  lot  being  reserved  as 
a  rightway  for  a  ifftvate  alley  for  ttae  use 
of  adjoining  property."  To  the  Smith  lota: 
"It  is  ondentood  that  the  eastern  10  feet  of 
this  lot  is  reserred  for  an  alley."  To  the 
defendants*  lot:  'Tm  feet  of  said  lot  b^ng 
reserred  aa  a  right-way."  Tlw  plalntUb  and 
defendants  aoQulred  their  titles  ftom  the 
grantora  of  Humann. 

Some  time  in  1906  the  defendacts  erected 
a  wire  fence  aeroee  the  sooth  end  of  the  al- 
ley. This  ronained  but  a  short  time  when  It 
was  torn  down,  and  there  la  a  dispute  In  the 
evidence  aa  to  whether  it  was  ever  erected 
again,  the  defendants  claiming  that  the  fence 
-was  rebuilt  but  torn  down  again,  while  the 
plaintiffs  claim  It  was  only  erected  once. 
The  defendants  admit  that  when  they  pur- 
chased their  lot  the  fence  was  erected  on 
the  west  side  of  the  10-foot  strip  and  extend- 
ing from  the  alley  to  the  north  side  of  the 
four  25-foot  lots.  Humann  was  a  witness 
for  the  plaintiffs,  and  testifled  that  when  he 
changed  the  frontage  of  his  lots,  he  laid  off 
the  alley  10  feet  wide  on  the  east  side  of 
the  tract,  erected  a  cottage  on  each  of  the 
four  southern  lots,  and  put  a  fence  on  the 
west  aide  of  the  alley,  and  opened  It  up  for 
the  use  of  the  adjoining  owners.  The  de- 
fendants claim  In  the  deed  from  Humann  to 
their  grantor,  the  boundaries  of  the  alley 
are  so  Indefinite  that  the  reservation  was 
void,  and  the  title  to  all  the  lot  f»e  of  the 
easement  passed  to  their  grantor. 

It  will  not  be  ne<»B8ary  to  pass  upon  this 
question.  There  was  abundant  testimony  be- 
fore the  court  to  show  that  Humann,  some 
time  prior  to  1802,  opened  the  alley  on  the 
east  Old  of  all  of  the  lots;  that  he  erected 
a  fence  on  the  west  side  of  the  alley,  and 
erected  shete  for  coal  and  other  material  on 
the  'west  edge  of  the  alley;  that  when  the 
property  was  standing  in  that  condition,  he 
raid  the  lots  fron  time  to  tim^  and  espreas- 
ly  stating  in  each  deed  that  tea  feet  in  width 
on  the  east  end  of  the  premises  was  reserved 


for  an  all^.  Vtam  the  time  he  opened  the 
alley  to  the  time  defendants  first  claimed 
they  erected  their  fence  across  the  south  Mid 
thereof,  more  than  lO  years  had  elapsed  dar- 
ing which  the  all^  had  been  open  to  tiie 
free  and  unobstructed  use  of  all  the  proporty 
owners  owning  property  thereon. 

When  defendants  purchased,  they  were 
bound  to  take  notioe  of  the  contenta  of  for- 
mer deeds  affectli^  their  titie.  By  reference 
to  the  deed  from  Htunann  to  th^r  grantor, 
they  were  informed  that  an  alley  10  feet 
wide  waa  reserved  across  the  property. 
When  they  went  to  view  the  property  as 
prospective  purchasers,  they  saw  the  alley 
opmeS.  to  wet  it  was  the  only 

mesna  the  owners  of  the  lots  on  the  north 
had  ot  gettliv  to  their  coal  sheds  and  other 
buildings  In  the  rear  of  their  lota.  They 
were  therefore  notified  that  this  alley  was 
opened  and  must  have  known  that  It  was 
opened  for  the  purposes  of  an  all^  and  was 
being  used  as  such. 

The  intention  of  the  owner  to  leave  the 
strip  open  for  a  private  all^  conclusively 
appears  frran  his  deeds  as  well  as  from  hla 
testlmnij  In  the  case.  The  us«  by  the 
plaintiffs  and  others  having  business  with 
them  for  more  than  10  years  previous  to  the 
time  defttidants  erected  their  fmce  also 
was  establldied  by  the  testimony.  Under 
these  circumstances,  the  plainUfb  had  an 
easemoit  or  private  way  over  the  alley.  The 
rule  is  that  an  easement  in  the  nature  of  a 
private  .way  may  be  acquired  by  10  years-* 
adverse  ns^  and  that  a  right  thus  acquired 
Is  a  vested  right  Power  v.  Dean,  112  Mo. 
App.  288,  86  S.  W.  1100. 

The  equities  of  the  case  are  with  the  plaln- 
tlffiB,  and  as  the  defendants  have  shown  no 
right  to  exclude  the  plaintiffs  from  the  ase 
of  the  all^,  the  Jadgmoit  of  the  trial  court 
enjoining  them  from  excluding  plalntUfs 
thovftom,  most  be  affirmed.  All  concur. 


STATE  V.  SNIDER. 
(Springfield  Court  of  Appeals.    Missouri.  Dec. 
6,  1910.) 

1.  Intoxicating  Liquobb  (|  205*)  —  Local 
Option  Law— Violation— I  ntoemation. 

An  InfonnatlOD  charrinir  a  violation  of  th« 
local  option  law  must  allege  either  the  facta 
Bhowtng  that  the  local  option  law  had  been 
adopted  on  a  particular  day,  or  allege  that  the 
law  was  adopted  on  a  particular  day  and  was  In 
force  on  the  day  on  which  the  offense  Is  cbaxgad 
to  have  been  committed. 

[Eld.  Mote. — For  other  cases,  see  Intoxicating 
Ligaors,  Cent  Dig.  |  225 ;  Dec.  Dig.  |  205.*] 

2.  Intoxicatiro  IdQUoaa  fl  205*)  — Local 
Option  Law— Violation— rwroKHATioN. 

Where  an  Information  for  violating  the  lo- 
cal option  law  alleged  that  on  Jnly  13.  lOOS,  the 
law  bad  been  adopted  and  was  and  is  in  force  as 
the  law  of  the  state  within  the  county  in  qnes- 
tlon,  and  on  August  6,  1909,  In  snch  eoanty,  de- 
fendant 8.  did  then  and  there  unlawfully  sell 


■ypr  oUwr  casn  — >  wna  topic  and  — cttoa  NUMBER  to  Dm.  Dig.  A  Am.  Dig.  Kcjr  No.  Sarin  *  Bsp'r  lateXM 

Digitized  by  Google 


300 


1S2  BOUTHWBBTBBN  BSPOBTEB. 


and  diipOM  of  istoxicatiiig  Ilqnor,  to  wit.  etc^ 
was  not  fatally  defectlTe  for  failare  to  soffi- 
dently  aver  tiimt  the  law  was  in  force  on  tha 
day  the  offttM  waa  committed  and  the  infoima- 
tion  filed. 

[Ed.  Note.->For  other  cases,  see  Intoxlcatinf 
liquors.  Cent  Dig.  |  225;  I>vs.  Dig.  f 

3.  WrrmssES  (f  837*)— C^xdibilixt— Bspu- 

TATION  or  ACCUSBD. 

Where  accused  was  a  witness  In  his  own  be- 
half, evidence  of  hJs  general  reputation  In  the 
neighborhood  for  morality  and  as  a  law-abiding 
citizen  was  admissible  on  behalf  of  the  state. 

[fid.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  K  112&-1132;  Dec.  Dig.  (  837.*] 

4.  Gbiuiztai.  Law  ({  829*)— Pbuuicption  or 

IKROCENCB— REABOHABLX  D0UB1>— IHBTBUO- 
TIONS— RXQUESTS. 

The  conrt,  having  fairly  charged  the  law  on 
reasonable  donbt,  did  not  err  In  refnsing  to  give 
a  requested  cbai^^e  on  the  piestunption  of  inno- 
cence. 

[Bd.  Note.— For  other  cases,  see  Grhninal 
Law,  Gent  Dig.  S  2011;  DecTL^g.  |  82a*] 

6.  OKOaVAL  (i  1037*)— AFPKAI>-OBjn)- 

Tions— QmcanoiTs  Fbksbittkd— Reuasks  or 

Counsel. 

Alleged  objectionable  remarka  of  counsel  to 
the  Juiy  will  not  be  reviewed  on  appeal,  where 
they  were  fint  objected  to  on  motion  for  a  new 
trial,  and  there  is  no  proof  in  the  record  that 
the  objectionable  remarKs  were  made. 

[Ed.  Note.— For  other  cases,  see  Otmlnal 
^^^Gent  Dig.  ||  1681.  2646;  Dec  Dig.  | 

Appeal  from  Circuit  Court,  Chrlstiati  Conn- 
ty;  Jotm  T.  Moore,  Judge. 

3.  A.  Snider  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Affirmed. 

O.  A.  Watson,  8.  B.  Bronson,  and  O.  Purd 
Hays,  for  aiveUanL  Fni.  W.  Barrett,  for 
the  State. 

GBAY,  J.  The  defendant  was  convicted 
in  the  circuit  court  of  Ctaristino  county  of 
the  offense  of  selling  Intoxicating  liquors  In 
violation  of  the  local  option  law.  He  has 
appealed  to  this  court,  and  insists  that  the 
Information  against  him  Is  insufficient  In 
that  it  fails  to  charge  that  the  local  option 
law  was  in  force  in  the  county  at  the  date 
he  Is  alleged  to  have  violated  the  law.  ^e 
Information  charges:  **That  on  the  13th  day 
of  July,  1905,  at  the  county  of  Christian, 
the  act  of  the  Legislature  of  the  state  of  Mis- 
souri, approved  on  the  5tb  day  of  April,  1887, 
commonly  known  as  the  local  option  law, 
being  article  8,  chapter  22,  of  the  Revised 
Statutes  of  1899,  of  said  state,  had  been 
adopted  and  was  and  is  in  force  as  the  law 
of  the  state,  within  the  county  of  Christian, 
there  being  no  dty  in  Christian  county  hav- 
ing a  population  of  2,S00  Inhabitants  or 
more,  and  that  on  or  about  the  5th  day  of 
August,  1900,  in  the  said  coun^  of  Chris- 
tian in  the  state  of  Mlasonri,  one  J.  A. 
Snidw  did  then  and  there  unlawfully  sell, 
give  away,  barter,  and  dispose  of  intoxi- 
cating llquom,  to  wit,  one-half  pint  of  whisky, 
etc."  The  Information  was  filed  on  the  9th 
day  of  August,  1900. 


It  has  beeo  ruled  In  this  state  Uiat  the  In- 
formatlon  charging  a  vitiation  of  the  local 
option  law  must  allege  elthw  the  facts  show- 
ing the  local  (uptloTt  law  had  been  adopted 
4m  a  partlcolar  day,  or  allege  tiiat  the  law 
was  adopted  on  a  partlcnlar  day  and  was 
in  force  <»i  the  di^  <m  wbltih  the  offense 
was  diarged  to  have  been  committed.  State 
T.  Hall,  130  Mo.  App.  170.  106  B,  W.  1077. 
In  case  of  minor  offenses,  the  same  nlce^  Is 
not  required  In  drawing  indictments  or  In- 
formations as  is  required  In  charging  com- 
mon-law f^onies.  State  v.  Selberllng.  148 
Mo.  App.  318,  127  8.  W.  10&  While  tiia 
information  Is  not  worded  just  as  It  should 
be,  yet  we  think  its  allegations  are  nifBt^t 
to  show  that  the  local  option  law  waa  In 
force  OB  August  S,  1900i  The  Informatton 
cfbarges  that  oa  tiie  18th  day  of  July  the 
law  had  been  adopted  and  was  and  is  In 
force  as  tbe  law  of  the  states  If  the  proae- 
cntor  waa  not  relying  on  0ie  law  being  ta 
force  on  Angoat  1909,  ftom  Uie  fact  that 
it  had  been  adopted  on  tbe  13th  day  of  Jnly, 
190S,  then  all  the  allegatioDS  relating  to  the 
adc^tbw  of  the  law  on  the  18th  day  ot  July, 
1905,  were  useleaa  In  the  Information.  We 
think,  when  all  the  language  of  the  Infw- 
mati(m  Is  considered.  It  shows  the  prose- 
cutor Intended  to  diarge  that  tbe  law  was 
adopted  on  tbe  IStb  day  of  Jnly,  lOOSv  and 
continued  in  force  up  to  and  incladtng  the 
day  the  Information  was  filed.  If  the  law 
was  adopted  on  tbe  18th  day  of  Jnly,  1905, 
and  was  In  force  (m  tbe  9tb  day  of  Augnst, 
1909,  then  tbwe  coold  have  hem  no  period 
between  those  dates  when  ft  was  not  in 
fOTce.  Tbe  information  charged  the  law 
was  In  force  <ni  the  IStfa  day  of  Jnly,  1906, 
and  If  an  election  bad  bem  ta^  the  next 
day  and  the  law  rejected,  then  another 
vote  could  not  have  been  taken  until  July  14, 
1009,  and  using  common  knowledge  that  the 
result  of  that  election  would  not  have  beea 
declared  before  three  days  after  the  day 
of  election,  and  then  giving  the  time  pro* 
vlded  by  law  for  the  publication  of  the  re- 
sult of  the  election  before  the  law  went  Into 
effect,  (t  will  be  seen  that  tt  could  not  hare 
been  In  effect  on  the  9th  day  of  August,  If 
the  law  had  been  rejected  by  a  vote  between 
July  IS,  1905,  and  August  9.  1009. 

The  court  permitted  tbe  state  to  offer  evi- 
dence of  the  general  reputation  of  the  de- 
fendant In  the  neighborhood  in  which  he 
resided  for  morality  and  as  a  law-abiding 
citizen,  and  the  defendant  complains  of 
that  action.  Tbe  defendant  was  a  witness 
in  his  own  behalf,  and  the  testimony  was  ad- 
missible; The  Inquiry  was  limited  to  the 
general  moral  character  of  the  defendant 
and  hlB  repntatlon  as  a  taw-abldii^  dtlaen. 
State  V.  OUphant,  128  Mo.  App.  262,  107  8. 
W.  82;  Stete  T.  Beckner,  194  Mo.  281,  91 
S.  W.  892.  3  L.  B.  A.  (N.  8.)  636;  State  T. 
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Barnett,  206  Mo.,  loc.  ctt  657. 102  B.  W.  SOS; 
State  T.  Prieet,  215  Mo.  1,  U4  8.  W. 

The  defendant  requested  tbe  court  to  In- 
struct the  jury  that  the  law  presomed  the 
Innoccmce,  and  not  the  gnUt,  of  the  defend- 
ant Tlie  court  did  not  give  the  Instruction, 
but  did  give  a  very  fair  InstmctiCHi  cm  rea- 
sonable doubt  It  was  not  rerwiilile  orror 
to  refuse  to  so  Inatrnct.  State  T.  Maaitfii. 
196  Ma  164,  93  S.  W.  879. 

8om»  objections  are  raised  to  the  remarks 
of  the  prosecuting  attorney  in  bis  closing 
argoment  to  the  Jury.  Tbe  record  discloses 
that  no  ob}ecti<m8  were  made  to  tbe  remarks 
at  tbe  time  they  were  made;  but  tbe  objec- 
tions first  appeared  In  tbe  motion  for  new 
trial,  and  tbore  Is  no  proof  In  ti»  record  that 
the  obJectlfHiaUe  ranaAs  were  made.  Un* 
der  the  drcnmstances,  tbe  question  Is  not 
befm  m  for  review.  State  t.  Brooks.  202 
Mo.,  loc.  dt  118»  leo  S.  W.  416. 

TbB  evidence  offered  condudrely  shows 
fbe  local  optl<m  law  was  adopted  in  Obris> 
tlui  connty  <m  the  IStb  day  of  July,  1905, 
and  was  In  full  force  on  the  5tta  day  of  Au- 
gust 1900. 

The  verdict  Is  supported  by  substantial 
testimony,  and  the  Instmctlma  of  the  court 
are  free  fn>m  aabstantlal  emxt  and  the  de- 
fendant was  acoorded  a  fair  trial,  and.  under 
the  clrenmstanceB,  tt  la  onr  duty  to  affirm 
the  Jndgmokt,  and  the  same  is,  accordingly, 
done.  All  concur. 


SMITH  V.  BBIKKI<BT. 
(Kansas       Oourt  of  Appeals.  MlssooiL  Dec. 
0,  tm.) 

1.  LnnTATiON  OF  AcTions  (I  IWS*)  —  Pabt 
PiTMiNr— Date— PBsaOTiPTiON. 

There  Is  no  presumption  that  an  lodone- 
ment  of  payment  on  a  promlssoiy  note  made  In 
the  payee's  handwriting  was  made  at  the  time 
of  its  date,  BO  aa  to  take  the  debt  out  of  the 
statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  CeaL  Dig.  f  716;  Dec.  Dig.  {  195.*] 

2.  WrrnxssBB  (|  140*)  —  Gomfetenot  —  Dis- 
qvALmcATion— Pabtt  in  Intkbkst. 

Ann.  St  1006,  i  4652,  provides  that  no  per- 
son shall  be  disqualified  as  a  witness  In  a  civil 
suit  by  reason  of  his  interest  in  tbe  event  as  a 
par^  or  otherwise,  provided  tbat  in  an  action, 
where  cne  of  the  oriranal  parties  to  the  emtract 
«r  cause  of  action  in  Issue  Is  dead,  the  other 
party  to  such  contract  or  cause  of  action  may 
not  testify  In  his  own  favor  or  In  favor  of  any 
party  to  the  action,  dalming  under  bim,  aoo 
no  iwrty  to  sach  suit  whose  right  of  action  or 
defense  is  derived  from  one  who  Is,  or  if  liv- 
ing would  be,  subject  to  tbe  foregoing  disquali- 
fication, shall  be  admitted  to  testify  in  his  own 
favor.  Zfeld,  tbat  tbe  statute  removed  tbe  com- 
mon-law role  disqualifying  a  witness  because  of 
his  interest  in  tbe  action,  so  that  the  son  of  an 
intratate,  though  Inteiested  in  an  action  brought 
by  bis  father's  administrator  against  the  estate 
of  another  decedent  not  being  a  party,  was  not 
disqualified  as  a  witness. 

nSd.  Note. — For  other  cases,  see  Witnesses, 
Gent  Dig.  H  696-618;  Dec  Dig.  |  140.*] 


8.  WrrKKssBs  (|  144*>— QnAuno^ixoMs— Dxs- 

qUALiriCATlON  BT  1NTEBK8T. 

To  disqualify  sodb  a  witness  under  the  stat- 
ute, he  must  be  a  party  to  the  suit  as  well  as  to 
the  contract  or  cause  of  action  in  Issue. 

[Bd.  Note.— For  other  cases,  see  Witnesses 
Oent  Dig.  H  625-648 ;  Dec  IHg.  |  144.*] 

4.  EXEOUTOBB  AKD  ADKINIBTBATOaS  (I  510*)~ 

Allowahcb  of  AcoounT— Apfeai>-Rboobd. 
A  Judgment  In  an  action  by  an  adminis- 
trator against  the  estate  to  have  bis  accounts  al- 
lowed must  be  affirmed  on  appeal,  where  the  rec- 
ord does  not  show  which  Items  in  plaintiff's  ac- 
comit  were  allowed,  and  which  were  rejected. 

[Bd.  Note^-^or  other  cases,  see  Executors 
and  Administrators.  Dec  IMg.  |  610.*] 

6.  Appeal  akq  Bbbob  (8  627*)— Rxcobd. 

A  statement  In  appellant's  motion  for  new 
trial  referring  to  certain  findings  did  not  make 
Bucb  findings  part  of  tbe  record,  so  as  to  author- 
ize their  consideration  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appsal  and 
Error,  Dec  Dig.  |  527.*] 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty ;  Nat  M.  SheltOD,  Judge. 

Action  by  Charles  Smltb,  administrator, 
against  T.  M.  Brlnkley,  adminlBtrator  pen- 
dente lite.  From  a  Judgment  in  part  for 
plalutUI,  both  parties  appeal  Affirmed. 

B.  B.  St^cns  and  A.  W.  MuUlns,  for 
plaintiff.  Bresnehen.  ft  West^  for  defoidant 

BROADDVS,  P.  J.  This  is  a  suit  brought 
In  the  probate  court  of  Linn  county  by  Wil- 
liam Smith  against  the  estate  of  Bebecca 
Smith,  deceased,  where  It  was  tried  and 
Judgment  rend^ed  in  fovor  of  the  plaintiff, 
from  which  the  defendant  appealed.  A 
Change  of  venue  was  taken  to  Macon  coun- 
ty, and  tried.  From  tbe  Judgment  there  ren- 
dered both  parties  appealed. 

The  account  filed  In  the  probate  court  by 
William  Smith  Is  as  follows: 

Bitata  of  Rebeeea  Smith,  Decsased,  to  William 
Smith,  Dr. 

I>olls.  eta. 

Deo.  1,  188T.  To  amount  due  on  settle- 
ment   777  SL 

Nov.  1, 18S6.  To  amount  paid  Hannah 
Wilson  tor  said  Xtebeooa 
BmlOi,  deeeased,  at  Iksr 
requert    m  W 

Jan.l0^1M.  To  amount  paid  Hannah 
WUku  for  aald  Rebecca 
Smltb.  dsoaased,  at  her 
requast    M  00 

Jan.  1.  UOti  To  amount  at  ber  requett 

Interest  paid  to  lor 

Rebeeoa  Smltb,  daeeaaed. 

on  loan   100  m 

Jan.  1,  ttOL  To  amount  Istereat  paid  to 

 tor  Rebeeoa  Smith 

(deoeasad)  on  loan,  at 

ber  request   IW  00 

Aaa-  la  UOL  To  amount  paid  for  Rebec- 
ca Smith  (deceased)  for 
medical  aerrlces  to  J. 

*  W.  Hawm  H.  D.  at  ber 

request    U  00 

Oot  —I  UOL  To  amount  paid  to   

for  burial  ezpenseB  of 
Rebecca  Smith,  deceased    120  00 
To  amonnt  paid  for  monu- 
ment for  Rebeeoa  Smith, 
deceased   40  00 
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To  promissory  note  of  Bdxecea  Smith,  de- 
ceased, as  follows: 

**St  Catherine,  March  lat,  1885.  Five 
years  after  date  I  promise  to  pay  to  William 
Smith  or  order  the  sum  of  Nine  Hundred 
Dollars.  Value  received,  with  8  per  cent 
Interest  from  date.   Rebecca  Smith." 

"On  December  24,  1B90,  Rebecca  Smith 
paid  t)n  said  note  the  sum  of  thirty  dollars 
which  sum  Is  Indorsed  as  a  credit  on  said 
note,  and  the  remainder  of  said  note  and 
the  Interest  thereon  are  yet  dne  the  said 
wmiam  Smith  In  the  som  of  — ,  which 
note  Is  hereto  attached." 

As  William  was  the  administrator  of  the 
estate  of  Rehecca,  an  administrator  pendente 
lite  was  appointed  in  the  probate  court  to 
defMLd  against  the  dalm.  Before  the  last 
trial  William  also  died,  and  the  proceedings 
were  from  that  time  conducted  la  the  name 
of  bla  son,  Charlea  Smith,  as  administrator. 
The  court  found  for  plaintiff  in  the  sum  of 
9408.82.  From  flie  record  we  are  nnatde  to 
determine  the  items  in  plaintiff's  acoonnttbe 
court  sustained  or  rejected,  except  as  to  two, 
viz.:  The  first  for  9777.81,  and  the  last  for 
the  amount  of  the  note  for  fOCKh  which  were 
not  allowed.  -Necessarily  we  Vlll  oonfliie 
onr  attrition  to  these  two  items. 

Rebecca  Smith  died  Intestate  In  the  month 
of  October,  1901.  William  qnallfled  as  her 
administrator  soon  thereafter.  The  demand 
of  9777.81  was  rejected  by  the  court.  We 
presume  for  the  reason  that'  it  was  not  sus- 
tained by  satisfactory  proof,  and  no  satis- 
factory reason  Is  shown  why  such  finding 
was  not  proper  In  every  respect  But  the 
plaintiff  Insists  that  Cbe  artion  of  the  court 
in  refusing  Oie  second  demand  was  error. 
The  note  was  due  March  1.  1890,  and  t3ie 
maker  Rebecca  died  October,  1901,  more  than 
10  years  thereafter.  There  was  a  credit  of 
980  Indorsed  on  the  note  in  the  handwriting 
of  WlUlam,  the  payee,  dated  Deconber  24. 
1890.  If  a  pajnuoit  had  beok  made  on  the 
note  at  the  time,  ttie  statute  of  limitations 
on  wbidi  def  endante  rely  as  a  bar  (Ud  not 
apply. 

CbRtlea,  the  administrator,  testified  in  a 
vague  and  indefinite  manner  in  reference  to 
a  payment  on  said  note,  but  was  unable  to 
state  the  date  when  paid,  nor  the  amount 
paid.  His  testimony  could  bxve  tmt  little 
or  no  probative  force.  Plaintiff,  bowerer, 
inslste  that  his  evidence,  taken  In  connection 
with  the  fact  Uiat  the  credit  was  In  the 
handwriting  of  the  payee,  the  presumption 
of  tide  law  Is  that  the  credit  was  genuine, 
and  that  sucb  presumption  exlsto  Independ- 
ent of  the  aid  of  any  other  corroborative 
evidence.  And  it  has  been  so  held.  It  is 
said:  "If  there  is  no  evidence  to  the  con- 
trary, the  presumption  Is  that  the  Indorse- 
ment was  made  at  the  time  it  purports  to 
bear  date;  and  the  burden  of  proving  the 
date  to  be  false  lies  on  the  other  party." 
This  quotatiffli  flrom  Oreoileaf  on  Bv.  H 121- 
122,  was  approved  and  applied  In  Carter  v. 


Carter,  41  Ma  195.  "The  genovl  rule  is 
that  an  Indorsement  of  payment  on  a  prom- 
issory note  is  presumed  to  have  been  made 
at  the  time  it  bears  date."  Smith  v.  Ferry, 
ee  Mo.  142.  The  ruling  In  Carter  v.  Car- 
ter has  not  been  followed  in  this  state  ex- 
cept in  Smith  V.  Ferry,  supra.  In  Goddard' 
V.  Williamson's  Adm'r,  72  Mo.  131.  It  is  held 
that,  when  it  is  shown  the  payment  was 
made  at  a  time  when  It  was  against  his  In- 
terest to  make  it,  or  tltat  it  was  made  by 
or  with  the  consent  of  the  payor,  it  will 
be  admissible,  but  not  If  made  by  the  hold- 
er himself  without  the  knowledge  or  con- 
sent  of  the  payor  and  there  is  no  proof  that 
the  payment  was  tlien  made.  And  so  it  Is 
h^  in  Crow  v.  Grow,  124  Mo.  App.  120^ 
100  8.  W.  1123;  Gardener  v.  Barly,  78  Mo. 
Am>.  34ft;  Briscoe  v.  Huff,  TO  Mo.  Ap^  288. 

The  defoidant  on  lUs  a^eal  admlte  that 
the  judgment  in  platatlff's  favor  for  the 
items  of  9120  burial  expenses  and  918  doc- 
tor's bill  was  proper,  Imt  claims  fiiat  the 
Judgment  for  9100  Interest  alleged  to  bave 
been  paid  by  WUllam  for  Rebecca  Smttb 
January  1,  1900,  and  for  a  like  sum  paid  for 
tier  Janoary  1,  1900.  was  Improper.  There 
was  some  evidence  given  by  Hannah  Wilson, 
a  danghter  of  Rebecca  Smith,  that  these 
amounts  were  advanced  Iqr  William  Smith  at 
the  request  of  Bebecca  as  paymoito  on  a 
certain  note,  and  Charles  and  HerbratSmitb 
testified  to  the  same  effect.  It  was  made  to 
appear  that  ttie  note  In  gueation  was  secur- 
ed by  a  mortgage  on  (»tain  land  belon^n? 
to  William  and  Rebecca;  and  the  evidence 
tended  to  show  that  Bebecca  bad  paid  for 
her  interest  in  the  land  and  therefore  owed 
no  part  of  the  debt,  but  that  it  was  the  debt 
of  William.  Tet  at  the  same  time  these 
paymento  were  made  on  some  Isini  of  set- 
tlement of  the  matter  at  each  Intereat-^ay- 
ing  date. 

The  matter  Is  somewhat  obscure  as  pre- 
sented In  the  record,  for  which  reason  we 
feel  that  we  ought  to  defer  to  the  finding- 
of  the  court,  unlew  tiie  court  committed 
ror  in  admitUng  the  .testimony  of  Charles 
and  Hrabert  Smith,  the  sons  of  William, 
over  dtfendant's  objections.  The  qaestton 
Involves  a  construction  of  the  statute  regu- 
lating the  competency  of  witnesses.  That 
part  whi<A  has  ai^lcatlon  to  the  qoestloD 
reads:  "That  in  actions  where  one  of  tbe 
original  parties  to  Uie  contract  or  c&use  of 
action  in  issue  Is  dead,  or  is  shown  to  tbe 
court  to  be  Insane,  the  other  party  to  such 
contract  or  cause  of  action  sbaU  not  be  ad- 
mitted to  testify  either  in  his  own  favor  or 
in  favor  of  any  party  to  the  action  idalm- 
ing  under  hhn,  and  no  i>arty  to  sndi  suit  or 
proceeding  whose  rl^t  of  action  or  defense 
Is  derived  to  him  from  one  who  is,  or  If  liv- 
ing would  be,  subject  to  the  forcing  dis- 
quallflcatlon,  shall  be  admitted  to  testify  in 
his  own  tavor,  except  as  in  Oila  section  pro- 
vided." Ann.  St  1906^  S  4662.  Tbe  defend- 
ants, to  sustain  their  objection  to  the  test!- 


Digitized  by  Google 


Mo) 


STATE  V.  WIlfiON. 


303 


mon7  of  the  said  Cbarlea  and  Herbert  Bmitli, 
kSj  on  certain  declBlons  of  the  Supreme  and 
apellate  courts  of  tlie  state.  In  Messlmer 
T.  McGray,  118  Mo.  382,  21  SL  W.  17,  It  la 
held  that:  *^here  a  grantor  In  a  convey- 
ance Is  dead,  neither  the  grantee  nor  bis 
heirs  who  derive  title  from  him  can  testify 
as  to  the  loea  or  contents  of  the  deed  in  an 
action  brought  toy  the  allied  grantor's  heir 
for  the  premlsee."  It  will  be  seen  that  the 
witnesses  were  h^  Inannpetent  by  reason 
of  the  fact  that  they  were  lurtles  to  the  con- 
tract and  canse  of  action  in  Issoa  And  It  Is 
80  held  in  Rice  t.  Shipley,  1D8  Ho.  899;  60 
S.  W.  740:  Meier  r.  Thleman,  90  Ma '433, 
2  S.  W.  435;  WariBeld  t.  Home,  91  Mo.  Apg, 
541.  And  BO  it  waa  held  In  Tucker  t.  Qea- 
try,  93  Mo.  App.  65S,  (17  S.  W.  T28,  bat  by 
Inadrertence  it  was  said  tiiat:  '^e  plaln- 
tur  was  Incompetent  by  reason  of  the  fact 
that  be  was  an  belr  at  law  of  Che  deceased 
Tneker."  And  the  later  and  many  of  Oie 
fonner  dedslona  are  to  the  effect  that  the 
interest  of  a  party  to  a  salt  does  not  dis- 
qualify him  as  a  wltnea^  and  tbat  tJna  stat- 
nte  In  qoestiDn  waa  enacted  to  do  away 
with  the  rale  of  the  common  law  disqualify- 
tng  a  witness  on  account  of  tala  Interest,  and 
rendwlng  blm  competnt  in  anch  cases.  Jack- 
son T.  Smith.  139  Mo.  App.  691,  128  S.  W. 
1026;  Welermatiler  t.  SculUn,  203  Mo.  466. 
101  S.  W.  106&  The  sons  of  William  Smith, 
whose  competency  as  witnesses  Is  qoestton- 
ed,  were  not  partlem  to  the  transactl<m  or 
canae  of  actkn  In  issne,  bnt  are  interested 
parties,  and,  as  sadi,  wwe  disqualified  by 
the  common  law,  but  are  qnalifled  by  reason 
of  tbB  statutew  And  it  is  also  said  that.  In 
ord«  to  dlsqnaU^  a  witness,  he  must  not 
only  be  a  party  to  tiie  contract  or  cause  of 
action  tn  Issue,  but  also  to  the  salt  Jack- 
son T.  Smith,  snpra;  Looker  t.  Darla,  47 
Ho.  140;  Beed  t.  Fainter,  145  Ha  841,  46 
S.  W.  1060. 

There  Is  also  a  fktal  objecUon  to  tlie  de- 
fendant's appeal  The  record  nowb«e  shows 
the  ItNns  tn  plaintiff's  account  the  court  al- 
lowed. Tbe  finding  and  Jadgment  are  for 
the  lump  sum  of  9408.82.  The  <mly  reference 
we  find  to  tbe  finding  ct  the  court  on  any 
paitleidaT  Item  Is  In  defendant's  motion  for 
a  new  trial,  wUch  amoonts  to  an  ex  parte 
statement  as  to  a  tact  not  shown  by  the 
record.  Thta  is  not  atiffldent 

Aflbrmed  as  to  both  appeals.  All  concur. 


STATE  T.  WILSON. 

(Spxingfldd  Court  of  Appeals.   Hlssouri.  Dec 

5,  1910.) 

1.  GanQRAi.  Law  (S  1151*)— Appeal— Ri- 

VIBW— I>I8CB«TI0N  OT  TBIAZ.  COUBT  — COM- 
TIinTAITCES. 

The  Appelate  Goort  will  not  lnteif«ie  with 
rallngs  on  applicatioo  for  continuance  unless 


there  has  been  a  clear  abuse  of  SBdk  discretion 

to  the  prejudice  <d  tbe  applicant. 

[Ed.  Note. — For  other  cases,  see  Ortminal 
I^^w.^Cent.  Dig.  8S  3015-30^;   Dec  Dig.  f 

2.  Gbihiital  IiAw  (I  596*)— RaartrsAi,  or  Ook- 
nNUAnCB— Absent  Withess. 

The  informadoD  chaigiog  accused  with  vio- 
lating tbe  local  option  law  was  filed  March  11, 
1909,  and  subpcenas  were  served  on  March  80th 
for  the  two  witnesses,  to  procure  whom  a  con- 
tinuance was  afterwards  asked,  and  were  doly 
served  and  the  case  was  eontinned  on  April  8th. 
The  application  for  continuance  was  denied  on 
Angost  23d,  and  trial  bad.  It  doea  not  appear 
that  accDsed  tried  to  obtain  tbe  deposition  of 
one  of  the  witnesses,  his  son,  who  was  iU,  aa 
be  could  bare  done  nor  bow  eeriously  be  was 
ilL  and  no  attachment  was  issued  for  the  other 
witness.  The  purpose  of  procarii^  such  wit- 
nesses was  to  show  that  they  were  oreseut  when 
the  alleged  sale  was  made  and  heard  accused 
refuse  to  sell  prosecuting  witness  any  whisky, 
bnt  the  proeecating  witneu  testified  that  ac- 
cnsed  had  refused  to  sell  blm  whisky  at  other 
times  before  and  after  tbe  date  of  tbe  sale 
diarged,  which  was  not  definitely  shown.  Held, 
tbat  the  trial  court  did  not  abuse  Its  discretion 
in  denying  a  continuance,  so  aa  to  warrant  the 
reverBiil  of  a  conviction. 

[Eld.  Note. — For  other  cases,  see  CMminal 
Law,  Gent  Dig.  H  1885-1341;  Dec.  Dig.  i 
096.*]  • 

3.  WmrassES  (f  337«)  — Impeacbmbnt  — Ao- 

0U8ED  AS  WiTRESS. 

Tbe  credibility  of  an  accused  who  offers 
himself  as  a  witness  may  be  assailed  b;  show- 
ing that  he  bears  the  reputation  of  being  guilty 
of  offenses  anal(^ou8  to  tbat  for  which  oe  is 
being  tried,  so  that  in  a  prosecutioo  for  11- 
Ucally  sellii^  intoxicanta,  evidence  was  admia- 
slble  that  accused  had  the  reputation  running 
a  blind  tiger,  and  selling  whisky  to  every  one 
that  wanted  it 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  !8  1120-1132;  Dec  Dig.  {  837.*1 

4.  Cbimiwal  Law  (I  656*)— Tbial— Cowduot 

—  TaKIIIQ  EJVIDBnCE  —  RUABKS  BT  THB 
GODBT, 

In  a  proseentlon  for  selling  Intoxicants  In 

violation  of  tbe  local  option  law,  a  su^estion 
by  tbe  court  when  a  witness  was  asked  what 
was  accused's  general  reputation  in  the  com- 
munity, for  illegally  selling  whisky,  that  tbe 
witness  be  asked  instead  whether  he  was  ac- 
quainted with  accused's  general  reputation  for 
being  a  moral  and  law-abiding  citizen,  was  prop- 
er; the  court  merely  haviog  suggested  another 
manner  of  asking  the  same  question. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Ctent  Dig.  H  1524-1533;  Dec  Dig.  I 
666.*] 

6.  CanawAi,  Law  (|  805*)— TaiA^-lNSTBtro- 

TioN— Refebehcb  to  Acotjsed. 

It  was  not  error  to  use  accused's  name  at 
the  beginning  of  an  instruction  wbicb  later 
referred  to  bim  as  "tbe  defendant;"  be  being 
referred  to  In  o&er  Instructions  as  "tbe  defend- 
ant" so  aa  to  tell  the  jury  who  waa  meant  by 
the  name  used. 

[ESd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1958,  1989;  Dec  Dig.  | 
806.*] 

Appeal  from  Circuit  Gonrt,  Ohrlatlan  Coun- 
ty; John  T.  Moore^  Judge. 

Abe  Wilson  was  convicted  of  selling  Intoxt 
cants  In  violation  of  the  local  optloa  law, 
and  he  appeals.  AfBrmed. 
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T.  B.  Moore,  for  appdlant  BML  W.  Bar^ 
rett,  for  tbe  State. 

NIXON.  P.  J.  On  Information  of  the  pros- 
ecuting attorney,  filed  Mardi  U,  190B,  de- 
fendant, a  dmgglat^  vas  tried  and  omvlcted 
in  the  dradt  court  of  Christian  county  on  a 
charge  of  Ttolatb^  the  local  option  law,  and 
was  fined  $800.  He  has  appealed  to  tibia 
conrt 

At  the  trial,  defendant  admitted  that  the 
local  option  law  had  beoi  adopted  and  was 
in  fOTce  In  Christian  coonly.  The  testimony 
ef  Wliam  E.  Ferrell,  tb»  prosecuting  wit- 
ness, was  that  about  the  4th  day  of  July, 
1908,  he  bou^t  of  deCmdant  at  def mdanfn 
drug  store  In  Billings,  Christian  county.  Mo., 
without  a  prescription,  a  half  pint  of  whlSky. 
On  croaa-examlnadon,  he  weakened  as  to  the 
dste,  but  said  the  sale  took  place  In  tiie  year 
lOOS.  Two  boys  from  Greene  oonnty  were 
with  him  at  the  time^  bnt  neither  were  wit- 
nesses In  the  case.  FerreU  testified  that  be- 
fore and  after  this  particnlar  tlme^  aefenA- 
ant  had  refused  to  s^l  him  whisky.  The  de- 
fendant called  several  wltneases  whose  tes- 
timony tended  to  show  that  Ferrell  hsd  told 
them  that  defendant  nerer  sold  him  any 
whisky.  Defendant  took  the  stand  in  hie 
own  behalf,  and  teeUfled  tiiat  he  never  sold 
whisky  to  rerrell,  and  Oiat  Ferrell  told  him 
two.  hours  b^ore  tiie  trial  that  he  Terrell) 
had  not  made  the  pundiase  as  charged.  His 
version  of  the  transaction  was  that  Ferrell 
came  into  his  place  "tolerably  full,"  and 
wanted  some  whisky,  and  upon  being  refused 
"got  pretty  raw  about  It,"  and  was  told  to 
get  out;  that  Ferrell  said,  as  well  as  defend- 
ant could  understand — he  could  not  hear  It 
right  good— "I  will  fix  him."  Defeodant  ad- 
mitted having  be^  fined  once  before  for 
selling  whisky.  His  witness,  A.  R.  Gram- 
mer,  said  he  bought  a  great  deal  of  whisky 
of  defendant  but  before  dosing  his  testimo- 
ny stated  that  his  purchases  were  upon  pre- 
scriptions. In  rebuttal,  the  state  offered 
evld^ice  to  show  that  defendant  bore  the 
reputation  in  the  community  of  a  violator  of 
the  local  option  law. 

Defendant  was  arraigned,  but  before  en- 
tering his  plea,  filed  a  motion  for  a  continu- 
ance stating  that  he  could  not  safely  pro- 
ceed to  trial  at  that  term  of  court  because 
of  the  absence  of  T.  B.  Jones  and  Ed.  Wil- 
son, compet^t  witnesses  for  the  defendant 
In  the  case,  both  residing  In  Christian  coun- 
ty; tbat  he  believed  he  could  obtain  the 
presence  of  said  witnesses  to  be  used  in  the 
trial  of  the  case  at  the  next  term  of  court 
and  believed  he  could  prove  by  them  the 
following  facts:  "That  they  were  present  at 
the  time  the  alleged  sale  should  have  tak- 
en  place,  and  that  they  heard  the  prosecuting 
witness  herein  ask  the  defendant  for  whi^ 
and  defendant  refuse  him  same,  and  heard 
prosecuting  witness  tell  defendant  that, 
damn  him,  he  would  fix  him  for  not  skiing 


said  witness  whisky,  and  defendant  can  fur- 
ther prove  by  said  witnesses  that  he  never 
sold  prosecuting  witness  any  whisky  at  any 
time  or  date  as  alleged  In  the  Information,'* 
Further,  that  be  believed  said  facte  to  be 
true  and  could  not  prove  them  by  any  oth- 
er witness  whose  testimony  could  be  as  read- 
ily procured.  Tbat  a  subpoena  was  issued 
for  said  witnesses  on  March  90,  iSOfi,  whl<^ 
had  been  returned  with  the  Indorsement 
thereon  that  It  bad  been  duly  served.  "That 
Ed.  Wilson  Is  now  seriously  sick  at  bis  home 
in  BllUngs  and  will  not  be  aXUe  to  attend 
this  trial  during  this  court,"  etc 

The  overruling  of  this  motton  Is  r^ed  on 
as  reversible  error.  The  authorities  uni- 
formly hold  that  In  passing  up<m  an  applica- 
tion for  a  continuance  th^  Is  accorded  to 
the  trial  ixidge  a  large  discretion,  and  that 
unless  it  clearly  appears  tbat  such  discre- 
tion has  been  abused  to  the  prejudice  of  the 
rights  of  the  defendant,  an  appellate  court 
will  not  Int»f»e.  Stete  v.  Bankft,  118  Mo.. 
loc.  cit  128,  23  S.  W.  1079;  State  v.  Dett- 
mer,  124  Mo.,  loc  dt  4S2,  27  8.  W.  1117. 
In  the  latter  case,  the  court  said:  "An  ap- 
plication must  not  only  be  formally  suffi- 
cient, but  one  of  Ite  essential  elements,  ite 
prominent  feature,  must  be  an  erid«it  good 
faith.  It  must  not  be  a  mere  'dodge  trial 
imper.*  Whether  good  faith  prompte  tbe 
application,  the  trial  court  is  obviously  the 
better  fitted,  more  accurately,  to  Judge.  For 
this  reason  it  is  that  it  has  become  the  uni- 
form rule  of  this  court  to  defer  to  the  trial 
court  in  such  matters,  and  not  to  reverse 
ite  action,  unless  the  pariy  assailing  tbat  ac- 
tion, makes  it  plainly  to  appear  that  tbe  Ju- 
dicial discretion  in  tbat  regard  has  been  un- 
soundly or  oppressively  exercised. "  Again, 
in  the  case  of  State  t.  Devorss,  221  Mo., 
loc  dt  474,  120  a  W.  7S:  "It  does  not  ap- 
pear npon  what  ground  or  grounds  the  mo- 
tion (for  continuance)  was  overruled,  and 
the  presumption  must,  therefore,  be  indulged 
that  the  ruling  was  correct,  and  for  good  and 
sufficient  reasons,  and  tbe  burden  Is  upon 
tbe  defendant  to  prove  the  contrary." 

The  information  in  this  case  was  filed  on 
March  11,  ISOO.  On  March  30,  1909.  defend- 
ant caused  subpoenas  to  be  Issued  for  the 
two  witnesses  In  question,  which  were  dnly 
served.  On  April  8,  1800^  the  case  was  con- 
tinued for  the  term,  the  reason  not  appear- 
ing. On  August  23,  1909,  the  application 
for  continuance  was  denied  and  trial  had. 
It  Is  thus  seen  that  defendant  received  the 
benefit  of  one  continuance.  There  was  no 
showing  that  defendant  undertook  to  ob- 
teln  the  deposition  of  Ed.  Wilson,  his  own 
son,  who  was  sick  at  Billings.  This  could 
have  been  done  under  section  2904,  Bev.  St. 
1809  (Ann.  St  1006,  p.  1669).  If  the  witness 
had  been  sick  a  considerable  time,  this  cer- 
tainly would  have  been  true  and  defendant 
did  not  show  bow  long  the  witness  had  been 
sick  or  how  seriously.  As  wttness  Jones  was 
bound  by  the  subpoena  served  upon  blm  to 
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appear  at  the  Angnist  term,  1000,  defendant, 
ander  section  4664,  Rer.  St  18D9  (Ann.  St 
1906,  p.  2Met  cOTild  have  had  an  attach* 
ment  lasued  for  him.  No  abowlng  was  made 
that  defendant  exerdsed  diligence  in  thla 
regard.  Aside  from  this,  the  prosecuting 
witness  said  be  had  been  refused  wblsk?  by 
defendant  on  occasions  before  and  after  the 
transaction  in  question,  and  he  conld  not 
specify  the  day  of  the  year  1908  when  he 
made  the  purchase  which  is  the  basis  of  the 
charge.  With  no  definite  means  of  knowing 
on  what  day  or  In  what  month  the  sale  oc- 
cnrred,  the  testimony  of  the  missing  witness- 
es woold  have  been  fntile,  remembering  that 
there  were  times,  accordliig  to  the  prosecnt- 
ing  witness,  when  he  was  refused  whisky 
by  the  defendant  The  ablll^  to  prove  such 
facts  nnder  these  drcnmstances  bore  on  the 
face  of  the  attempt  a  palpable  absardtty.  Of 
coarse,  this  developed  on  the  trial,  bat  we 
quote  the  language  of  the  Supreme  Court  In 
State  T.  Worrell,  20  Mo.,  loc.  cit.  256,  which 
is  pertinent  in  this  connection:  "Even  If  the 
circuit  court  may  have  seemingly  exercised 
Its  discretion  without  proper  caution  at  first 
<whicta  we  do  not  pretend  to  say  was  the  case 
here),  yet  when  the  whole  case  is  presented 
before  this  court,  and  the  absent  witness, 
from  what  is  allied  in  the  affidavit  may  be 
supposed  not  to  be  able  to  change  the  re- 
sult, if  produced  and  pr«»nt  and  indeed 
ought  not  to  change  the  result  there  can  be 
no  Injury  done  to  the  defendant  by  ruling 
him  to  trial,  and  in  such  cases  this  court 
will  not  reverse."  However,  under  the  show- 
ing mad^  we  are  not  satisfied  that  the  trial 
court  so  abused  its  discretion  to  defeiUlant*B 
prejudice  as  to  warrant  b.  revOTsal. 

2.  We  are  also  unable  to  m^old  defend- 
ant's second  contention  that  oror  was  com- 
mitted by  the  trial  Judge  in  the  admission  of 
«vldaice  offered  by  the  state  in  rebuttal  for 
the  purpose  of  impeaching  defoodant 

Witness  Hocroft,  a  Justice  of  the  peace, 
and  who  had  been  constable,  sheriff,  and  may- 
or of  the  town  o£  Billings,  stated  that  he 
had  known  the  defendant  for  ^  years  in 
Bllliogs.  "Q.  Are  yon  acquainted  with  bis 
general  reiputatUHi  In  the  community  where 
be  Uvea  tor  being  a  whisky  seller  in  viola- 
tion of  the  local  wUon  law?  Mr.  McCaffar- 
ty:  We  oltfect  to  that;  bis  reputation  is 
not  In  question,  The  Ooort:  The  courts 
have  twid  difleroit  Hr.  McCaffiarty:  The 
defendant  ezcfi|>t8  to  the  ruling  of  the  court 
The  Court:  You  had  btiter  put  it  this  way, 
whether  he  Is  acjinainted  with  his  general 
r^^utatlim  for  be&g  a  moral  and  law-abid- 
ing dtiaen.  Q.  Are  you  acquainted  with  his 
general  reputation?  A.  Tes,  ^r.  Hr.  Mc- 
Caffarty:  We  ezc^t  to  the  remarks  of  the 
conrt  In  directing  the  prosecuting  attorney 
as  to  hovr  to  ask  questions.  Q.  Is  that  repu- 
tatku  good  or  bad,  for  being  a  law-abiding 
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citizen,  for  morality,  and  being  a  law-abid- 
ing citizen?  A.  Well,  if  I  should  have  to  an- 
swer it  I  suppose  It  is  bad."  Cross-exami- 
nation: "Q.  Ton  said  his  reputation  Is  bad? 
A.  Yes,  sir,  in  regard  to  certain  things.  Q. 
What  is  his  reputation?  A.  He  runs  a  blind 
tiger,  and  sells  whisky  to  most  everybody 
that  wants  It  Q.  That  Is  his  reputation? 
A.  Yes,  sir.  Q.  That  is  your  personal  knowl* 
edge  of  It?  A.  No,  sir;  it  Is  everybody's 
else  down  there."  ^ 

J.  B.  Burghouse,  manager  of  the  Sanders 
Mercantile  Company,  had  known  defendant 
in  Billings  for  25  years.  "Q.  Are  you  ac- 
quainted with  his  general  reputation  for  be- 
ing a  law-abiding  citizen?  A.  Yes,  sir.  Q. 
What  Is  that  reputation,  good  or  bad?  Mr. 
McCaffarty:  We  object  and  except  to  that. 
A.  Well,  as  to  his  running  a  blind  tiger,  that 
is  his  general  reimtation." 

This  question  has  been  well  decided  In  the 
case  of  State  v.  Ollpb&nt,  128  Mo.  App.  252, 
107  S.  W.  32,  where,  after  reviewing  the  de- 
cisions In  this  state,  the  court  said:  "Ad- 
herence to  these  principles  compels  us  to 
hold  that  when  a  defendant  offers  hlms^  as 
a  witness,  his  credibility  as  a  witness  may 
be  assailed  by  proof  of  the  fact  that  he  bears 
the  reputation  in  the  community  of  being 
guilty  of  offenses  against  the  law  anal(^ns 
to  that  for  which  he  Is  b^ng  tried.  A  man 
may  possess  a  violent  and  turbulent  disposi- 
tion, and  yet  not  break  the  law,  and  it  Is 
obvious  that  audi  infirmly  of  temperament 
bears  no  relation  to  his  charact«  for  truth 
and  veracity.  But  knowinf^  to  violate  the 
law  is  a  thing  no  moral  man  would  do<  It 
Is  a  vice  the  practice  of  which  under  the  doc- 
trine under  discussion,  UnpUes  that  the  of- 
fender may  not  pouess  sufflci^t  moral  prin- 
ciple to  testify  to  the  truth,  especially  in  a 
cose  where  the  truth  may  be  against  his  in- 
terest" 

This  holding  disposes  of  defendant's  fourth 
contention,  except  bis  objection  that  the 
court  committed  error  In  dlrectli^  the  proe- 
ecntlng  attorney  how  to  ask  the  question. 
The  question,  as  originally  put,  under  the 
holding  in  the  above  case,  would  have  been 
proper,  and  the  court  merely  suggested  an- 
other way  of  bringing  out  the  evidence, 
whidi  was  also  proper.  So,  as  to  the  third 
assignment  In  which  comjdalnt  la  made  that 
In  one  of  the  instructions  the  court  used  the 
defendant's  name  (Abe  Wilson)  at  the  be* 
ginning  and  later  on  In  the  instruction  re- 
ferred to  him  as  "the  defoidant"  In  the 
other  instructions  he  was  referred  to  as  "the 
defendant"  so  as  to  amply  Inform  the  Jury 
who  was  meant  by  "Abe  Wilson."  This  ob- 
jection Is  so  frivolous  as  not  to  merit  consid- 
eration. 

It  Is  clear  that  the  Judgmrat  should  be  af- 
firmed, and  it  Is  so  ordered. 
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JACKSON  T.  OLD  DOMINION  MININa 
CO. 

(Springfield  Coart  oC  Appeals.   Missouri.  Dec 
6,  1910.) 

1.  Masteb  and  Sebtaht  <|  163*)— Iitjubieb 
TO   SEBVANT  —  NSOLZaKHCI  —  SoinciBNT 

Help. 

A  master  Is  bound  to  fnmiBh  sufficient  help 
to  enable  a  servant  to  perform  tbe  work  de- 
manded of  him  with  reasonable  safety. 

[Ed.  Note.— -For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {S  328-330;  Dea  Dig.  S 
163.  •] 

2.  NEGLiGBncE  (S  134*)— PBOor— RsQuiBxroa. 

In  all  actions  founded  on  negligence,  plain- 
tiff must  prove  with  reasonable  certainty  the 
act  of  negligence  complained  of,  and  that  in- 
jury resulted  to  plainuf[  therefrom. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  SI  267-273 ;  Dec.  Dig.  fi  134.*] 

3.  Mastgb  and  Sebvant  ($  278*)— Death  or 
Sebvant  —  Negligence  —  Sueticibnt  Em- 
ployes. 

In  an  action  for  death  of  a  servant  by  his 
losing  his  balance  and  falling  from  a  pier  while 
endeavoring  to  shove  a  sill  lengthwise,  evidence 
held  insufficient  to  warrant  a  finding  that  de- 
fendant was  negligent  In  failing  to  place  an- 
other man  on  ue  next  pier  to  auist  deceased 
in  moving  tbe  sill. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  27&«J 

Appeal  from  Circuit  Court,  Jasper  County ; 
Henry  L.  Bright,  Judge. 

Action  bj  Alice  Ja(^on  against  the  Old 
Dominion  Mining  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

Mclndoe  &  Tburman,  for  appellant  Thomp- 
son &  Thompson,  for  respondent 

COX,  J.  Action  for  damages  for  the  death 
of  plaintifTs  huBband  alleged  to  have  been 
caused  by  the  negligence  of  defendant  in  not 
furnishing  sufficient  men  to  help  tbe  deceas- 
ed in  his  work.  Trial  by  Jury,  verdict  for 
plaintiff  foif  $2,000,  and  defendant  has  ap- 
pealed. 

The  evidence  shows  the  defendant  to  have 
been  engaged  In  preparing  a  foundation  on 
which  to  build  a  mining  Jig.  This  foundation 
was  prepared  by  building  concrete  piers, 
some  six  feet  long,  with  a  surface  ten  Inches 
wide  at  the  top  and  by  putting  sills  across 
from  one  pier  to  another;  then  a  floor  was 
to  be  laid  on  top  of  these  sills  and  the  Jlga 
placed  thereon.  Plaintiff's  huBband  was  on 
top  of  the  east  pier  for  the  purpose  of  put- 
ting the  sills  in  place  when  he  fell  off  and 
was  killed.  While  no  one  was  able  to  explain 
the  circumstances  under  which  he  fell  with 
any  degree  of  accuracy,  yet  the  evidence  in- 
dicates that  at  the  time  of  the  accident  he 
was  standing  on  top  of  the  pier  and  astride 
of  a  sill  that  was  0  inches  square  and  from 
12  to  16  feet  long  over  which  he  was  stooping 
evidently  with  the  intention  of  pushing  tbe 
sill  endwise.  He  was  seen  In  that  position 
and  tbe  next  seen  of  him  he  had  fallen  to 
the  ground  and  the  sill  which  he  was  at- 


tempting to  move  had  balanced  over  the  next 
pier  west  and  had  also  fallen.  This  Is  all  the 
evidence  shows  as  to  how  he  came  to  fall. 
Tbe  evidence  further  shows  that  thore  were 
at  least  three  men  engaged  in  the  work  of 
carrying  these  sills  from  where  they  were 
located  on  the  ground  and  putting  them  in 
place  on  the  piers.  There  Is  some  evidence 
that  one  man  by  the  name  of  Christian  was 
especially  designated  to  assist  the  deceased 
in  placing  the  sills,  but  at  tbe  time  of  the 
accident  he  was  out  of  tbe  building  and 
plaintiff  was  on  the  pier  alone.  There  was 
evidence  that  It  was  usual  In  placing  the 
sills  In  position  on  the  piers  to  have  one 
man  at  each  end,  and  that  if  there  were  one 
man  at  each  end  they  could,  in  moving  the 
sills  endwise,  balance  against  each  other  and 
thus  move  the  slU  with  more  safety;  but 
just  how  this  would  be  so  Is  not  ei^Ialned. 
Tbe  deceased  was  62  years  old,  a  carpenter 
by  trade,  a  man  of  experience,  and  had  work- 
ed for  several  years  at  similar  work  to  that 
in  which  he  was  engaged  at  the  time  of 
bis  death. 

Numerous  errors  are  aligned,  but  we  shall 
only  give  attention  to  one,  and  that  Is,  the 
refusal  of  the  court  to  sustain  a  demurrer  to 
the  testimony. 

The  n^llgence  alleged  In  tbe  petition,  and 
on  which  the  case  went  to  the  Jury,  is  the 
failure  of  the  defendant  to  furnish  a  suffi- 
cient number  of  men  to  perform  the  work 
in  which  plaintiff  was  engaged.  If  this  al- 
legation was  sustained  by  the  proof,  it  was 
sufficient  McMullen  v.  M.,  K.  &  T.  Ry.  Co.. 
60  Mo.  App.  231,  and  cases  cited.  But  in  all 
actions  founded  upon  negligence  it  Is  tbe 
duty  of  plaintiff  to  prove  with  reasonable 
certainty,  first,  tbe  act  of  negligence  com- 
plained of,  and,  second,  that  injury  resulted 
to  plaintiff  therefrom.  Warner  v.  Railroad, 
178  Mo.  12S,  77  B,  W.  67 ;  Wilkerson  t.  Rail- 
road, 140  Mo.  App.  306,  124  6.  W.  543. 

Looking  to  the  testimony  in  this  case  we 
find  that  the  deceased  was  62  years  of  age, 
but  strong  and  in  good  health.  He  was  a 
carpenter  of  seTeral  years'  experience  in  the 
kind  of  work  in  which  he  was  engaged  at 
the  time  of  his  death.  He  and  two  or  three 
other  men  were  assigned  to  the  work  of 
carrying  pine  sills,  6  inches  square  and 
from  12  to  16  feet  long,  and  placing  them 
upon  concrete  piers  whicli  at  the  point  where 
deceased  received  bis  Injury  were  some  8  or 
9  feet  high  and  6  feet  long  with  a  10-incli 
surface  on  top.  The  deceased  was  dlrecteil 
to  a  position  on  one  of  tliese  piers  and  bis 
work  was  to  place  tbe  sills  In  place  when 
they  were  put  upon  the  plera  by  the  other 
men.  Giving  the  plaintiff  the  most  liberal 
construction  which  the  testimony  wlU  bear 
in  her  favor,  we  find  that  at  the  time  of  tbe 
accident  ber  husband  was  standing  on  ODe 
of  these  piers  astride  of  a  sill,  6  indies 
square  and  from  12  to  16  feet  long,  one  end 
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resting  on  the  pier  on  which  he  wu  stand- 
iag,  the  sill  then  extrndins  from  him  orer 
another  pier  Bom»  7  or  8  feet  distant,  and 
be  was  in  the  act  of  shifting  this  slU  end- 
wise in  tile  direction  away  from  the  pier  on 
which  he  was  standing.  While  engaged  In 
this  wwk  be  f^  Tills  is  all  tliat  we  know 
from  the  tesUnunqr  of  the  drcnmstauoee  of 
the  falL  The  evidence  clearly  stiows  that 
the  woiiE  of  placing  the  Bills  upon  the  piers 
was  done  in  the  nsnal  and  ordinary  way. 
and  that  the  deceased  was  entirely  familiar 
with  the  work,  and  while  there  was  some 
evidence  that  ordinarily  two  men  shonld  be 
used  on  the  piers — one  at  each  end  of  the  Bill 
— yet  It  does  not  appear  that,  so  far  as  de- 
ceased was  concerned,  the  work  in  which  he 
was  engaged  at  the  time  of  the  accident 
wonld  have  been  any  more  safe  for  him  If 
another  man  had  been  on  the  pier  Immediate- 
ly west  of  htm.  The  plaintiff's  evidence 
shows  that  when  her  husband  fell  the  sill 
which  he  was  attempting  to  move  twlanced 
over  the  pier  immediately  west  of  the  one  on 
which  he  was  working  and  fell  to  the 
ground.  Prom  this  It  ap[>ear8  certain  that 
had  a  man  been  on  the  next  pier  he  would 
not  have  been  at  the  end  of  the  sill,  for 
the  reason  that  the  sill  was  from  12  to  16 
feet  lonf^  and  the  piers  not  more  than  6 
or  8  feet  apart,  and  it  must  have  been  plac- 
ed in  such  a  position  that  it  did  not  have 
to  be  pushed  very  far  In  order  to  balance 
over  the  second  pier.  Therefore,  a  man 
standing  on  the  second  pier  would,  in  at- 
tempting to  assist  plaintiff,  have  been  lift- 
ing near  the  middle  of  the  sill.  The  evi- 
dence does  not  disclose  the  particulars  as 
to  how  the  deceased  came  to  fall,  but  from 
the  physical  facts  attending  the  accident  tlie 
only  reasonable  inference  to  be  drawn  is 
that  he  had  taken  hold  of  the  sill  at  the 
pier  on  which  he  was  standing  and  under- 
took to  move  it  endwise  by  pushing  It  from 
him,  and  that  in  doing  so  he  pushed  It  a 
little  farther  than  he  bad  Intended,  and  In 
that  way  lost  his  balance  and  fell.  While 
there  is  some  testimony  that  if  a  man  was 
at  each  end  of  the  sill  they  could.  In  moving 
it,  balance  each  other  and  thus  render  the 
movement  more  safe,  there  Is  no  evidence 
that  it  was  unsafe  for  the  deceased  to  un- 
dertake to  move  It  without  the  assistance  of 
another  man  on  the  next  pier,  and  we  can 
see  no  reason  why  such  action  upon  his  part 
would  be  unsafe.  The  weight  of  the  sill 
would  cause  it  to  bind  upon  the  second  pier, 
and  that  would  of  itself  act  as  a  stay  to 
the  movement  of  the  sill. 

The  real  cause  of  the  injury,  so  far  as  It 
Is  i>o8slbIe  to  gather  it  from  the  evidence 
and  the  physical  facts  In  this  case,  was  that 
the  deceased  when  he  undertook  to  push  the 
sill  from  him  made  a  mistake  in  his  judg- 
ment as  to  the  proper  amount  of  force  to 
apply  to  it;  and  bmce,  gave  it  a  stronger 


push  than  was  required,  and  not  only  pushed 
the  sill  farther  than  he  hitaided,  bat  caused 
bis  own  body  to  lean  over  to  such  an  ex- 
tmt  that  he  lost  bis  balance  and  ftil.  We 
cannot  conceive  bow  a  man  standing  on  the 
next  i^er  and  assisting  blm  in  moving  the 
BlU  wonld  have  prevented  this  accident,  but 
If  it  would  bare  been  possible  for  bhn  to 
have  prevented  It,  this  still  does  not  make 
the  defendant  guilty  of  negll^nce  in  this 
case,  for  the  master  is  never  the  insurer  of 
the  safety  of  his  servant,  but  is  only  required 
to  use  ordinary  care  to  secure  his  safety. 
To  our  mind  it  does  not  require  the  testi- 
mony of  an  expert  to  determine  that  a  strong 
man  who  Is  an  experienced  carpenter,  placed 
in  the  position  in  which  deceased  was  placed, 
could  with  safety  to  himself  pick  up  one  end 
of  a  pine  sill,  6  inches  square  and  from  ■  12 
to  16  feet  long,  resting  upon  another  pier 
8  feet  from  the  one  on  which  he  was  stand- 
ing and  push  It  from  him  without  injury  to 
himself.  This  being  tru^  there  was  no  evi- 
dence, then,  of  negligence  on  the  part  of  de- 
fendant in  failing  to  place  another  man  upou 
the  second  pier  to  assist  the  deceased  in 
moving  this  sill.  It  is  also  clear  to  us  that 
the  evidmce  wholly  falls  to  show  that  the 
failure  to  have  another  man  to  assist  the 
deceased  In  pladng  this  slU  did.  In  fact, 
cause  the  Injury. 

For  the  reasons  stated  the  defendant's  de- 
murrer to  the  testimony  should  have  been 
sustained. 

The  Judgment  is  therefore  reversed.  All 
concor. 


CBUTCHER  V.  EASTEB  DIVISIQN,  NO.  321, 
OF  THE  ORDER  OF  BAII/WAT  OON- 
DtJCTORS  OP  AMERICA  et  al. 

(Springfield  Ooart  of  Appeals.   Missouri.  Dec. 
6.  1910.) 

1.  Appeai,  AMn  E^BOB  rt  1176*)  —  EQurrr 
Cabs— Disposition  oh  appeai,. 

In  an  equity  case  the  appellate  court  will 
examine  the  testimony,  and,  if  the  Judgment  lie- 
low  was  incorrect,  order  such  Judgment  as  the 
evidence  warrants. 

[Bd.  Note.— For  other  cases,  see  Aj^eal  and 
Error,  Dec.  Dig.  fi  1176,*] 

2.  Associations  (8  20*)— Internal  Affaiss— 
Regulation  by  Coubts— Remedies. 

Tlie  courts  will  only  take  jurlBdiction  of 
the  interna]  affairs  of  voluntary  associations 
when  property  rights  are  involved,  and  will  only 
pass  on  questions  affectinR  such  affairs  in  so 
far  as  necessary  to  protect  the  property  rights 
directly  involved,  and.  if  the  party  has  a  com- 

filete  remedy  within  the  society  as  provided  by 
ts  laws,  the  courts  will  not  act  until  he  has 
exhausted  his  remedy. 

[Ed.  Note.— For  other  cases,  see  Associations, 
Dec.  Dig.  §  20.  •] 

3.  Beneficial  Associatioks  (S  lO*)— Review 
or  Pbocee DING 8— Injunction. 

Where  the  laws  of  a  benefit  association  re- 
quired the  president  to  enforce  strict  observ- 
ance of  auch  laws,  and  authorised  him  to  con- 
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vene  anj  divisioti  at  any  time,  preside  thereon, 
and  correct  its  error,  etc.  he  had  iwwer  to  aa- 
nol  for  Irreffttlaritiea  proceedings  transferring  a 
member  from  one  dinilon  to  another,  and  iodi 
member,  haTing  neglected  to  appeal  to  the  Qxand 
IM^don,  as  by  the  laws  of  the  order  he  was 
entitled  to  d<^  could  not  1^  Injimetion  restrain 
the  order  from  xefusiof  mm  the  privileges  of 
memberBbip. 

[Ed.  Note.— For  other  cases,  see  Baiefidal 
Associations,  Dec  Dig.  i  10.*] 

AiH>eal  from  Circuit  Court.  Barton  Coun- 
ty ;  B.  G.  Ttaurioan,  Judge. 

Action  by  L.  F.  Cmtcher  against  Easter 
Division,  No.  321,  of  the  Order  of  Railway 
Conductors  of  America  and  others.  Judg- 
ment for  defendants,  and  iflalntlft  appeals. 
Afflrmed. 

Hamlin  ft  Seawell  and  Harry  Tlmmonds, 
for  ftppellant.  J.  H.  Trewin,  B.  O.  McAfee, 
and  W.  D.  Tatiow,  for  respondents. 

OOX,  J.  TblB  action  was  brought  In  the 
circuit  court  ot  Greene  county,  and,  on 
change  of  venue,  sent  to  Barton  county.  The 
action  la  one  by  Injunction  by  which  plain- 
tiff seeks  to  enjoin  the  defendant,  Easter 
Division,  No.  321,  Order  of  Railway  Con- 
ductors, and  Its  officers,  from  refusing  plain- 
tiff admission  to  the  balls  occupied  by  the 
lodge  and  from  Interfering  with  bis  rights 
and  privileges  as  a  member  of  said  division. 

Hhe  Easter  Division,  No.  .821,  O.  B.  C  Is 
a  local  sodety  In  a  secret  order  known  as 
the  Order  of  Railway  Conductors  of  Amer- 
ica, and  plaintiff  claims  to  be  a  member  of 
said  local  division.  No.  321.  The  Order  of 
Railway  Conductors  has  connected  with  it 
an  Insurance  feature,  and  plaintiff  holds  a 
policy  issued  by  it  This  Insurance  depart- 
ment is  Incorporated  under  the  laws  of  the 
state  of  Iowa  and  has  its  headquarters  at 
Cedar  Rapids,  Iowa.  It  issues  a  policy  to 
its  members  by  which  It  agrees  to  pay,  un- 
der certain  conditions,  certain  beneflts  to  the 
holder  of  the  policy,  and,  on  the  death  of 
the  policy  holder,  to  the  beneficiary  named 
therein,  a  sum  of  mone^  therein  specified. 
The  policy  held  by  plaintiff  was  for  $2,000, 
and  it  Is  conceded  that  the  policy  would  be- 
come void  in  case  he  should  cease  to  be  a 
member  of  the  order  by  whose  authority  the 
policy  was  issued.  The  supreme  authority 
of  the  lodge  1b  vested  in  what  is  known  as  a 
"Grand  Division,"  and  its  headquarters  were 
at  Cedar  Rapids.  Iowa.  The  subordinate 
lodges  are  known  as  "divisions,"  and  are  giv- 
en numbers ;  the  one  made  defradant  in  this 
case  being  No.  321. 

The  facts  out  of  which  this  litigation  grew 
may  be  briefly  stated  as  follows :  The  plain- 
tiff was  a  member  of  Division  No.  SO,  O.  R. 
C.  On  December  29.  1908.  the  charter  of 
division  No.  30  was  arrested  by  the  presi- 
dent of  the  Grand  Division.  Under  the  laws 
of  tbe  order,  upon  the  charter  of  division 
No.  80  being  arrested,  all  the  members  in 


good  standing  of  division  No.  80  at  that  time 
became  and  were  members  ot  the  Grand  Di- 
vision, and  remained  so  until  the  end  of  the 
year  following  the  year  in  which  the  char- 
ter was  arrested,  unless  within  that  time  they 
bad  become  members  of  another  local  divi- 
sion. If  they  felled  to  become  memtters  of 
a  local  division  before  tbe  expiration  of  tliat 
time,  their  membership  In  the  order  ceased. 
To  become  a  member  of  a  local  division  it 
was  necessary  to  secure  a  transfer  card  from 
the  Grand  Division,  and,  upon  presentation 
of  this  card  to  the  local  division  named  there- 
in, such  local  division  was  authorized  to  re- 
ceive the  party  holding  the  card  as  a  mem- 
ber ;  but.  In  order  to  receive  him  as  a  mem- 
ber, his  application  should  be  voted  upon, 
and  it  required  a  majority  vote  of  the  mem- 
bers of  the  local  division  present  to  admit 
him.  Plaintiff  secured  such  a  card  and  pre- 
sented it  to  defendant  lodge  No.  321,  Spring- 
field, Mo.,  and  on  May  10,  1909,  at  a  regular 
meeting  of  said  local  division,  his  applica- 
tion was  voted  upon,  and  a  majority  voted 
in  favor  of  receiving  him  as  a  member.  At 
this  meeting  plaintiff  and  some  others  were 
admitted  to  the  meeting  prior  to  the  time 
of  balloting  upon  the  application  of  plaintiff 
for  membership  therein,  and  remained  in  the 
meeting  while  the  ballot  was  being  taken, 
and  were  In  possession  of  the  semiannual 
password  of  the  lodge,  having  obtained  said 
password  in  some  way  which  it  Is  claimed 
by  re^wndents  was  not  the  way  provided  and 
practiced  by  the  order.  By  reason  of  the 
fact  that  this  plaintiff  and  other  parties  were 
permitted  to  be  present  at  this  meeting  ot 
the  lodge  without  having  received  tbe  semi- 
annual password  in  the  regular  way,  the 
president  of  the  order,  on  June  29,  1910,  aft- 
er having  been  Informed  of  the  facts  in  the 
case,  wrote  a  letter  to  the  chief  conductor 
and  secretary  of  division  No.  321,  and  also 
addressed  a  letter  to  plaintiff,  which  was  re- 
ceived by  plaintiff  In  due  course,  notifying 
the  officers  of  tbe  lodge  and  the  plaintiff  that 
the  proceedings  of  the  meeting  of  May  10. 
1909,  were  Illegal  and  void  by  reason  of  the 
presence  of  unauthorized  persons  in  the  lodge- 
room  during  the  meeting.  Shortly  thereaft- 
er charges  were  lodged  against  plaintiff  in 
local  division  No.  151,  located  at  Monett,  Mo., 
and  a  dispensation  was  granted  by  the  pres- 
ident of  the  order,  authorizing  that  divisloa 
to  try  this  plaintiff  on  the  charges  preferred. 
Date  of  tbe  trial  was  fixed  for  July  26,  1909. 
Plaintiff  was  served  with  a  notice,  accom- 
panied by  a  copy  of  the  charges  against  him, 
upon  July  9,  1909.  This  notice  and  charges 
plaintiff  Ignored  and  did  not  attend  tbe  Mon- 
ett lodge  on  the  date  fixed  to  make  a  defense 
to  the  chaises  against  him.  Under  the  rules 
of  the  order,  a  member,  when  summoned  to 
be  tried  upon  a  chaise  which,  If  found  to  be 
true,  would  result  in  his  expulsion,  and  whc 
fftilfl  to  appear  to  answer  to  the  diarge,  may 


•For  otlisr  oases  ua  ■use  topW  aad  ■scUob  NUHBSa  In  Dm.  DIf .  ft  Am.  Dlf.  Kar  No.  Ssrisa  ft  Rsp'r  ladCEas 

Digitized  by  Google 


Ho.)        CRDTCHER  v.  SABTEB  DIVISION,  NO.  821,  O.  R.  O.  OF  AHBRIOA.  309 


be  expelled  for  contempt,  and,  <ni  tbe  failare 
of  idalntlff  to  aroear,  the  Monett  lodge  made 
the  order  es^eUlng  falm  for  contempt  In  fall- 
ing to  appear.  Bat  on  Jnly  23,  1909,  three 
dayi  b^re  ^  date  set  for  the  trial  of  plain- 
tiff In  the  lodge  at  Honett,  be  flled  hla  peti- 
tion In  thlB  action.  After  the  trial  at  Monett, 
the  <rfBcen  of  defendant  lodge  No.  383.  refna- 
ed  to  admit  plaintiff  to  Ita  lodgeroom,  and 
refused  to  acc^  dnes  ftom  him  or  Tec«gnlse 
him  as  a  member.  The  mutual  benefit  de- 
partment which  had  issued  the  Insurance  pol- 
icy to  plaintiff  also  refused  to  accept  dues 
and  notified  plaintiff  that  under  the  laws  of 
the  order  his  policy  would  exiiire  at  noon  on 
January  26,  19ia  Tbe  law  referred  to  pro- 
Tided  that  the  policy  of  a  member  who  dioold 
be  expelled  from  the  order,  and  diould  not 
be  relnstnted  within  six  months,  or  file  with 
the  president  an  appeal  firom  the  decision  of 
expnlslon,  should  become  void.  Any  member 
expelled  had  tbe  right  of  appeal  to  the  pres- 
ident and.  In  this  ctmnectlou,  we  might  add. 
alnOt  that  In  cases  otbw  than  expulsion  any 
member  had  the  right  otappeal  from  the  ac- 
tion of  tbe  president  to  tiie  Grand  mvialon. 

The  case  was  tried,  and  at  the  dose  of  tbe 
testimony  the  court  found  for  the  defendants 
and  dismissed  tbe  pUintifTs  bUl,  and  plain- 
tiff has  an>ealed.  Thla  belac  an  action  In 
egnity,  this  cour^  while  deferring  to  the  Judg- 
ment of  the  trial  court  who  saw  and  heard 
the  witnesses,  will  examine  tbe  testimony, 
and,  If  tbe  Judgment  below  Is  Incorrect,  will 
order  each  Judgment  as  the  evldenoe  war- 
rants. 

It  will  be  seen,  from  the  statement  of  facts 
abore  set  out,  that  plaintiff  seeks  the  relief 
asked  In  this  case  In  order  to  protect  his  pol- 
icy of  insurance,  and  the  gnestions  foe  our 
determination  are  whether,  on  tbe  facts  prov- 
en, he  la  oititied  to  the  relief,  and  whether 
he  has  proceeded  in  tiie  right  way  to  secure 
the  relief.  PlalntUTs  contention  is  that  be 
was  duly  elected  a  member  of  local  division 
No.  321  on 'May  10,  1909.  and,  this  being  true, 
local  division  No.  101,  located  at  Monett.  Mo., 
could  acquire  no  Jurisdiction  to  try  blm.  and 
bence  the'  proceedings  of  that  lodge  wbteh 
he  was  expelled  from  the  order  were  null 
and  void.  If  It  be  tme,  as  claimed  by  plain- 
tiff that  be  was  made  a  member  of  local 
division  No.  821,  on  May  10,  1909,  then  his 
contduslon  that  the  Moneti:  lodge  was  with- 
out Jurisdiction  to  try  him  Is  well  taken, 
for  the  laws  of  the  order  provide  that  a  mem- 
ber must  be  tried  In  the  division  of  which 
he  la  a  member.  There  Is  a  provision,  how* 
ever,  that,  when  the  charter  of  a  local  divi- 
sion shall  be  arrested,  the  president  of  tbe 
order  may  grant  a  dispensation  to  another 
local  dlvlsl(m  to  try  one  who  was  a  member 
of  the  division  irtmse  charter  had  been  ar- 
rested, and  it  was  under  authority  of  that 
inrovlslon  that  tbe  Monett  lodge  was  directed 
to  try  this  plaintiff,  so  that  tills  controversy, 
so  far  as  tbe  vallUty  of  tdaJntiff's  expulsion 
and  his  standing  as  a  member  of  local  divi- 


sion No.  S2l  la  concerned,  rests  upon  tbe  va- 
lidity of  the  action  of  the  president  of  the 
order  in  declaring  the  proceedings  of  local 
division  No.  821  on  May  10.  1909,  void.  If 
the  president  had  authority  to  annul  these 
proceedings,  then  the  plaintiff  was  properly 
e:q»elled  by  the  Mfmett  lodge.  If  the  pres- 
ident did  not  have  such  antiiority,  then  the 
expnlslon  was  void,  and  plaintiff  remained, 
and  still  remained  a  menAer  of  local  dlvidon 
No.  S21. 

In  the  laws  of  the  order  deflnli^  the  du- 
ties of  the  president,  we  find  It  provides  that 
it  is  his  duty  to  see  that  the  laws  of  the  or- 
der are  strictly  observed,  and,  under  the  bead 
of  "President's  PrivHeges,"  we  find  the  fol- 
lowing: "He  may  convene  any  division  at 
any  time,  preside  therein.  Inspect  its  work, 
correct  Its  errors^  and  require  conformity  to 
the  regulations  <^  the  order.*'  The  evidence 
at  tbe  triJd  showed  that  for  a  great  many 
years  It  had  been  the  iwactioe  for  the  pres- 
ident of  the  order  to  interpret  its  laws,  and 
the  prestduit  In  this  Instance  Interpreted  the 
law  which  we  have  quoted  to  mean  that  he 
had  authority  to  annul  tbe  proceedings  of 
a  local  division  In  case,  in  his  Judgment,  tbe 
proceedings  were  unlawful,  and  that  he  could 
do  this  without  attending  the  local  division 
in  perscHi.  Tbtt  contention  of  plaintiff  in  this 
case  la  that  he  could  only  correct  the  errors 
of  a  local  division  when  present  at  a  meeting 
of  tiie  dlvIsIoD.  We  think  it  clear  that  the 
law  defining  the  president's  privileges,  giv- 
ing blm  power  to  correct  tbe  errors  of  a  lo- 
cal division,  gave  him  the  power  to  order 
expunged  from  the  record  the  record  of  pro- 
ceedings that  were  not  in  ccmformlty  to  the 
laws  of  the  order.  Being  Invested  with  this 
power,  the  question  whether  or  not  It  should 
be  exercised  at  an  open  meeting  of  a  local 
division,  or  could  be  otherwise  exercised,  wafa 
a  question  going  to  the  regularity  of  his  pro- 
ceedings, and  not  to  his  authority  to  act,  and, 
when  the  local  division  accepted  bis  decision 
In  the  matter  and  acted  upon  It.  his  decision 
then  affected  the  plaintiff  in  a  way  which 
gave  hliu  tbe  right  to  appeal  from  the  action 
of  the  president  In  that  particular  to  the 
Grand  IMvisIon,  and.  if  tbe  president's  ac- 
tion in  that  particular  was  wrong,  the  plain- 
tiff, by  this  right  of  appeal,  had  a  remedy 
within  the  order  to  correct  the  presldent'a 
mistake ;  but  tbe  plaintiff  did  not  see  fit  to 
avail  himself  of  bis  privilege  as  a  member 
of  the  order  to  api>eal  from  tbe  decision  of 
the  president,  but  Instead  brought  this  suit 
and  asks  tbe  court  to  compel  dl^lon  No. 
321  to  Ignore  the  president's  order  and  recog- 
nize him  as  a  member  of  that  division. 

Tbe  courts  will  not  undertake  to  regulate 
the  internal  affairs  of  voluntary  associations. 
It  is  only  when  property  rights  are  Involved 
that  the  courts  take  Jurisdiction  at  all,  and 
In  the  exercise  of  that  Jurisdiction  will  only 
pass  upon  questions  affecting  the  Internal  af- 
fairs of  the  association  in  so  far  as  it  be- 
comes  necessary  to  protect  the  proper^  rl^ts 
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directly  InToIved,  and  if  It  shall  appear  that 
the  party  has  a  complete  remedy  within  the 
society  as  provided  by  Its  laws,  either  hy 
appeal  or  otherwise,  the  courts  will  not  un- 
dertake to  adjudicate  those  matters  until  he 
has  exhausted  bis  remedy  within  the  asso- 
ciation. Mulroy  V.  Knlgbts  of  Honor,  28  Mo. 
App.  403 ;  Mead  r.  Stirling,  62  Conn.  586,  27 
Ati.  691,  23  L.  R.  A.  227;  McAlees  t.  Su- 
preme Sitting  Order  of  the  Iron  Hall  (Pa.) 
13  Atl.  755. 

In  this  case  the  property  rights  of  the 
plaintiff  are  not  directly  Involved.  If  the 
president's  action  iu  annulling  the  proceed- 
ings of  division  No.  321  were  wrong,  plain- 
tiff was  not,  by  said  action,  deprived  of  his 
policy  or  any  property  rights  therein.  If  the 
president  was  acting  without  Jurisdiction  so 
that  his  action  and  the  action  of  the  lodge 
following  It  In  refusing  to  recognize  plain- 
tiff as  a  member  were  entirely  void  and  of 
no  effect,  then  plaintiff  was,  and  still  Is,  a 
member  of  local  division  Xo.  S21,  and  all  he 
would  have  to  do  to  protect  hie  rights  in  his 
Insurance  policy  would  he  to  tender  his  dues 
to  the  local  division  and  offer  to  pay  any 
assessments  that  might  be  made  by  the  In- 
surance department.  Had  he  done  this,  his 
policy  could  have  been  kept  alive  Indefinitely, 
and  It  was  not  necessary  for  him  to  go  Into 
court  to  force  local  division  No.  321  to  per- 
mit him  to  participate  In  the  lodge  meetings 
and  to  formally  recognize  him  as  a  member 
In  order  to  protect  his  rights  under  his  policy. 
We  hold,  however,  that  the  president  did 
have  Jurisdiction  to  declare  the  proceedings 
of  May  10,  1909,  void,  and  the  question  as 
to  whether  he  exercised  that  Jurisdiction  in 
a  regular  or  irregular  way  could  have  been 
Anally  settled  by  an  appeal  by  plaintiff  to 
(he  Grand  Division.  Having  neglected  to 
take  an  appeal,  be  Is  bound  by  the  action  of 
the  president,  and  the  local  division  No.  321, 
and  his  cause  of  action  must  fall. 

The  Judgment  Is  for  the  right  party  and 
will  be  aBlrmed.   All  concur. 


HENRT  V.  JOHN  O'BRIEIN  BOILER 
WORKS  CO. 
(Springfield  Court  of  Appeals.   Missouri.  Dec. 
6v  1910.) 

1.  Pleading  (S  433*)— Injubies  to  Sebvakt 
—Action—Sufficiency  of  Petition. 

In  an  action  for  injuriea  to  a  servant,  the 
petition,  alleging  that  plaintiff  was  employed  as 
a  helper  to  defendant  a  sheet  Iron  worker  and 
was  directed  to  do  such  work  as  the  sheet  iron 
worker  should  order  him  to  do,  that  he  was  or- 
dered by  the  worker  to  assume  a  dangerous  po- 
sition, that  by  reason  thereof  be  was  injured, 
and  that  the  worker  who  gave  the  order  knew, 
or  by  ordinary  care  could  have  known,  that  he 
waa  placing  plaintiff  in  a  position  of  danger, 
was  equivalent  to  an  allegation  that  the  order 
of  the  worker  was  nefcligentiy  given  so  as  to 
be  good  after  verdict,  nince  it  was  the  master's 
duty  to  fumiith  plaintiff  with  a  reasonably  safe 
place  to  work,  and  the  allegation  that  plaintiff 


was  directed  to  obey  the  orders  of  the  worker 
made  such  worker  a  vice  principal,  so  that  the 
master  was  Uabb  ttn  his  acts  In  ordering  plain- 
tiff when  to  stand. 

[Ed.  Note,— For  other  cases,  see  Pleadinc, 
Cent.  Dig.  H  1401-1477;  DecTlMg.  {  433.*] 

2.  Mastbb  and  Servant  (1  222*)— Injubies 
TO  Sebvant  —  AcnoN  —  Nbquqence — As- 
sumption OF  Risk. 

If  the  place  to  which  a  serrant  was  ordered 
to  work  was  as  safe  as  any  other  place  which 
he  could  have  occupied  while  i>erforniing  bis  du- 
ty, the  dangers  resulting  from  his  position  were 
incident  to  the  nerformance  of  trie  work  and 
were  assumed  by  nlm. 

[Ed.  Note.— iTor  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  648-651;  Dec  Dig.  1 
222.*] 

3.  Masteb  and  Sebvant  d  278*)— Injubies 
to  Sebvant— AcnoN—SnmciENCT  or  Evi- 
dence. 

In  an  action  by  a  servant  for  injuries,  ev- 
idence held  not  to  show  that  the  master's  vice 
prindpal,  whose  helper  plaintiff  was,  waa  neg- 
lig;ent  in  placing  plaintiff  where  he  was  when 

injured. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  964r-072,  877;  Dec.  Dig. 

S27a*] 

Appeal  from  St.  Ix>u1b  Circuit  Court; 
William  M.  Klnsey,  Judge. 

Action  by  William  F.  Henry  against  the 
John  O'Brien  Boiler  Works  Company.  Judg< 
ment  for  plaintiff,  and  defendant  appeals. 
Revereed. 

Percy  Werner,  for  appellant.  Daniel  Dil- 
lon, for  respondent 

COX,  J.  Action  for  damages  for  Injarles 
received  by  plaintiff  while  in  the  employ  of 
defendant  as  ft  sheet  Iron  worker's  helper, 
caused  by  a  pl^  of  sheet  Iron  or  steel  strik- 
ing plaintlfC  in  the  eye,  as  a  result  of  which 
the  eye  was  put  out  Judgment  for  plaintiff 
for  $3,415,  and  defendant  has  appealed. 

The  errors  assigned  necessary  to  be  notic- 
ed are:  First,  that  the  petition  is  Insufficient 
to  support  the  Judgment;  second,  that  a 
demurrer  to  the  testimony  should  have  been 
sustained. 

The  ground  of  plaintiff's  cause  of  action 
is  that  the  defendant  had  failed  In  its  duty 
to  furnish  him  a  reasonably  safe  place  to 
work.  The  allegations  of  the  petition  are. 
In  substance,  that  plaintiff  was  employed  by 
defendant  corporation  as  a  helper  to  a  sheet 
Iron  worker,  and  was  directed  to  do  such 
work  as  the  sheet  Iron  worker,  whose  help- 
er he  was,  should  order  him  to  do ;  that  he 
was  ordered  by  the  sheet  iron  worker  to  as- 
sume a  position  and  stand  in  a  place  that 
was  dangerous,  and  by  reason  thereof  he 
was  Injured;  that  the  sheet  Iron  worker 
who  gave  the  order  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  that  he 
was  placing  plaintiff  in  a  position  of  danger. 
The  objection  to  tbis  petition  is  that  it  does 
not  allege  that  the  acts  of  the  sheet  Iron 
worker  were  negligently  done.  The  plead- 
ing would  have  been  In  better  form  had  this 
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been  done.  It  Is,  taowerer.  tbe  diit7  of  the 
master  to  nee  ordinary  care  to  famish  his 
servant  b  reasonably  safe  place  to  work, 
and  the  allegation  that  plaintiff  was  direct- 
ed to  obey  the  orders  of  the  sheet  iron  work- 
er made  the  sheet  Iron  worker  a  rice  prin- 
cipal, and  the  master  was,  therefore,  liable 
for  hia  acts  In  ordering  plaintiff  where  to 
stand  and  what  to  do.  Miller  r.  Missouri 
Pacific  Ry.  Co.,  109  Mo.  350,  19  S.  W.  58, 
32  Am.  St  Rep.  678;  English  t.  Roberts  J. 
&  B.  Shoe  Co.,  145  Mo.  App.  439,  122  S.  W. 
747.  And  since  the  petition  alleged  that  tbe 
sheet  iron  worker  knew,  or  by  the  exercise 
of  ordinary  care  conld  have  known,  that  the 
place  ta  which  plaintiff  was  ordered  to  stand 
to  do  his  work  was  a  dangerous  one,  it  was 
equivalent  to  an  allegation  that  the  order 
was  negligently  given,  and  we  think  the  peti- 
tion good  after  verdict. 

It  Is  next  contended  that  the  demurrer  to 
the  testimony  ahonld  bare  been  sustained. 
Plaintiff  was  a  helper  to  a  sheet  iron  work- 
er, and,  at  the  time  of  the  accident,  they 
were  engaged  In  chipping  off  a  comer  of 
what  was  called  a  "breeching."  This  breech- 
ing was  made  of  sheet  Iron  or  sheet  steel 
and  was  about  three  feet  high,  three  feet 
long,  and  one  foot  wide,  and  was  used  to 
connect  tbe  boiler  and  smok^tack.  Tbia 
breeching  was  standing  on  the  floor,  and 
plaintiff,  was  directed  to  stand  on  one  aide 
and  hold  what  was  called  a  "header"  against 
one  side  of  tbe  sheet  Iron,  while  the  sheet 
Iron  worker  stood  on  the  other  side  and 
with  hammer  and  chisel  chipped  off  the  por- 
tion to  be  trimmed.  While  they  were  engag- 
ed In  this  work,  a  piece  of  tbe  Iron  chipped 
off  flew  Into  tbe  plaintiff's  eye  and  put  it 
out.  If  the  sheet  iron  worker,  who  was  de- 
fendant's vice  principal,  was  negligent  In  di- 
recting plaintiff  to  stand  In  tbe  position  he 
occupied  at  the  time  of  tbe  accident,  then 
defendant  Is  liable;  otherwise,  it  Is  not 
It  is  common  knowledge  that  in  work  of 
this  character  particles  of  Iron  being  chipped 
off  are  likely  to  fly,  and  tbey  will  usually 
fly  In  the  direction  opiwslte  that  from  which 
the  chisel  Is  struck.  Hence  It  Is  apparent 
that  if  plaintiff  could  have  been  placed  In  a 
position  where  he  would  be  out  of  danger, 
nnd  at  tbe  same  time  be  where  he  could 
properly  perform  the  work  assigned  to  blm, 
then  It  was  tbe  duty  of  the  sheet  Iron  work- 
er to  have  so  placed  him.  If  there  were  no 
safer  place  In  which  to  place  plaintiff,  then 
the  dangers  resulting  from  the  position  In 
which  he  was  placed  were  incident  to  the 
performance  of  tbe  work,  and  were,  under 
the  law,  assumed  by  plaintiff. 

This  is  not  a  case  In  which  negligence  can 
be  Inferred  from  the  fact  of  Injury,  but  tbe 
burden  was  upon  plaintiff  to  show  the  neg- 
ligence of  defendant's  vice  principal  In  or- 
dering him  to  work  In  the  position  in  which 
he  placed  him.   To  do  this  plaintiff  was  re- 


quired to  show  that  he  might  with  reason- 
able care  and  prudence  on  tbe  part  of  the 
vice  principal,  have  been  placed  In  a  more 
safe  position  than  tbe  one  In  which  he  was 
placed.  This  was  not  done.  Tbe  only  at- 
tempt In  that  direction  Is  found  In  the  tes- 
timony of  one  witness  who  said,  in  effect, 
that  the  sheet  iron  worker  could  have  bad 
plaintiff  lie  down,  or  partly  down,  and  turn 
his  bead  away  and  hold  the  header  with  one 
band.  The  physical  facts  show  that  this 
would  have  been  impracticable.  The  breech- 
ing on  which  they  were  working  was  three 
feet  high,  three  feet  long,  and  one  foot  wide. 
The  header  which  plaintiff  was  required  to 
hold  against  tbe  sheet  iron  while  It  was  be* 
Ing  chipped  was  a  piece  of  steel  about  twelve 
Inches  long  and  two  Inches  thick,  and  It  Is 
apparent  that  If  plaintiff  bad  crouched  down 
so  that  his  bead  would  have  been  below  the 
top  of  the  breeching,  he  could  not  have  held 
the  header  with  one  band  In  the  way  It  was 
required  to  be  held. 

A  careful  reading  of  this  testimony  has 
convinced  us  that  tbe  sheet  iron  worker  was 
not  shown  to  have  been  guilty  of  negligence 
In  placing  plaintiff  where  he  was  placed, 
and,  as  tbis  was  tbe  only  ground  of  negli- 
gence pleaded,  the  demurrer  to  the  testi- 
mony should  have  been  sustained. 

Judgment  Teveraed.  All  concur. 


GRANT  V.  CHICAGO,  R.  I.  &  P.  RT.  CO. 
(Eaneas  City  Court  of  Appeals.  MisBouri. 
Dec.  6,  1910.) 

CABBiKBa  (8  218*)— LiiirrBn  Liabilitt — Con- 
sideration. 

Where  there  was  no  valid  reduced  ratp  in  a 
carrier's  contract  for  the  shipment  of  animals, 
a  provision  limiting  the  carner*8  liability  was 
unsustainable  for  want  of  consideration. 

rGd>  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8S  933^9;  DecTDIg.  S  218.*] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty ;  Alonzo  D.  Bum^  Judge. 

Action  by  R.  E.  Grant  against  tbe  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  idalntiff,  and  defendant  ap- 
peala.  Affirmed. 

Paul  E.  Walker  and  El.  C.  Hall,  for  appel- 
lant  Bums,  Bums  &  Bums,  for  resiioudeiit 

ELLISON,  J.  Tbis  case  was  argued  and 
submitted  with  that  of  Burns  v.  This  De- 
fendant 132  S.  W.  1.  The  shipment  out  of 
which  the  action  arose  was  under  the  same 
contract  as  In  that  case ;  tbe  animal  here  In 
controversy  being  shipped  with  that  of  Burns, 
The  judgment  as  in  the  Burns  Case,  wns  for 
the  plaintiff. 

Tbe  case  la  practically  determined  by  that 
of  Bums.  It  Is  true  that  In  this  case  there 
appears  a  waybill,  issued  by  a  connecting 
carrier,  which  received  .the  animals  from  de- 
fendant and  delivered  them  to  consignee  at 
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Brookfleld,  Is  whldi  tbe  w^ght  of  tlia  anl- 
malB  iB  stated  to  be  6,000  pounds.  Bnt  It  no- 
where appeara  in  the  contract  liiat  any  weigh* 
Ing  waa  had,  or  that  the  matter  of  wel^t 
entered  hito  the  tenna  of  the  contract  Bnt, 
aa  said  In  the  Bnma  Case,  there  was  some 
eTldeaoe  tending  to  show  the  stallions  wwe 
"rated  on  the  tariff  sheets  at  8,900  pounds 
each."  Bnt  this  came  in  more  as  Incidental 
than  as  erldence  that  plaintiff  and  defoidant 
had  contracted  for  a  reduced  ral£.  But,  be 
that  as  It  may.  It  would  in  no  event  be  found 
that  the  contract  of  shipment  relied  upon  by 
defendant  orald  rellere  It  from  liability; 
since  under  the  ruling  of  the  Supreme  Court 
In  George  t.  Railway  Co..  214  Mo.  661, 118  S. 
W.  1090. 127  Am.  St  Bep.  600,  there  was  no 
valid  reduced  rate  in  the  case,  and  conse- 
quently no  consideration  for  tbe  limited  lia- 
bility. The  case  is  directly  in  point  and  was 
followed  by  us  in  Holland  t.  Hallway  Co., 
138  Ho.  App.  702,  123  a  W.  987. 

Other  qnestlons  presoited  relate  to  the 
matter  of  admissloD  of  erldence.  We  do  not 
r^rd  them  as  of  Importance  or  of  conse- 
qnmce. 

The  Judgment  Is  affirmed.  All  concur. 


SMITH  T.  SMITH. 

(Springfield  Court  of  Appeals.   Missouri.  Dec 
6,1910) 

1.  DiTOBCE  a  280*)— <Obdeb  Appeaublk  — 

l^POBABY  ALIUONT. 

Where  a  divorce  decree  reserved  authority 
to  modify  the  aame  bo  far  as  it  related  to  the 
custody  of  children,  and  permaneot  alimony,  an 
order  subsequently  denying:  plaintitTs  applica- 
tion for  tempotary  alimony  and  suit  money  to 
enable  her  to  defend  defendant's  application  to 
modify  the  decree  as  to  the  children,  and  ali- 
mony was  appealable  under  Rev.  St  1909,  I 
2038,  autbonzing  an  appeal  from  any  Bpedal 
order  after  final  judgment 

[E&,  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  8  280.*] 

2.  DivOBCE  (Sfi  212,  224*)— Decbeb— MODin- 
CATION— Temp OBABT  Alimont— Allowance 
— "Pending  Suit  foe  Divobce." 

Rev.  St  1900,  I  2379^  antborlies  the  court 
In  B  divorce  proceeolog  on  application  of  either 
party  to  alter  the  decree  as  to  alimony  and 
maintenance,  and  provides  that  the  court  may 
decree  alimony  "pending  the  suit  for  divorce, 
where  the  same  would  be  just.  Held  that,  where 
a  divorce  decree  gave  the  custody  of  the  children 
to  plaintiff  until  further  order  of  the  court,  and 
also  required  defendant  to  pay  plaintiff  $75  a 
moQth  alimony  until  otherwise  ordered,  and 
defendant  thereafter  applied  for  modification  to 
obtain  the  custody  of  the  children,  and  to  be 
relieved  from  the  payment  of  alimony,  the  suit 
for  divorce  would  be  regarded  as  "still  pending" 
within  such  section,  and  the  court  was  therefore 
authorized  to  grant  plaintiff's  application  for 
temporary  alimony  and  suit  money  to  enable  her 
to  defend  against  such  aK>licatioD. 

[Ed.  Xote.— For  other  cases,  see  Divorce,  Dec. 
Dig.  6S  212,  224  * 

For  other  definitions,  see  Words  and  Phrases, 
vol.  Q,  pp.  527tt-«279;  vol.  &  p.  7750.] 


.^ipeal  from  St  Lonls  Circuit  Court;  James 
SL  Wlthrow,  Judge. 

Action  by  Winifred  Smith  against  Karl 
M.  Smith.  From  an  order  flMiytng  sflatntUTs 
ai^dlcatlon  for  tonporary  aUmtmy  to  enable 
her  to  oniAoy  counsel  ts  defotd  an  applica- 
tion for  the  modification  (tf  ft  divorce  decree, 
she  appeals.  Reversed  and  remanded. 

Pearee,  Davis  &  Ourlee,  for  appellant  T. 
J.  Rowe,  Thoa.  J.  Rowe,  Jr.,  and  Henry 
Rowe,  for  respondent 

COX,  J.  On  the  19tb  day  of  May,  190T. 
a  decree  of  divorce  was  rmdered  in  the  cir- 
cuit court  of  the  city  of  St  Louis  in  favor 
of  tbe  plaintiff  and  against  defendant,  and 
in  this  decree  tbe  custody  of  two  minor  chil- 
dren was  awarded  to  plaintiff  nntil  the  court 
riiould  further  order,  and  defendant  waa  re* 
quired  to  pay  to  plaintiff  |7S  per  month  as 
alimony  nntil  otherwise  ordered  by  the  court 
On  Decembn  7,  1908,  defendant  filed  his  mo- 
tion for  a  modification  of  the  decree  in  which 
he  asked  that  tiie  allowance  for  alimony  be 
annulled,  and  that  the  custody  of  the  chil- 
dren be  taken  from  jdalnttff  and  be  awarded 
to  him.  Ptolntlff  filed  an  answer  to  defend- 
ant's motion  on  September  3A,  1900,  and  on 
the  same  ^y  filed  a  moti«i  for  temporary 
alimony  in  order  that  she  might  employ 
counati  and  omduct  ber  defraise  to  the  ap- 
plication of  defendant  for  a  modification  of 
the  decree.  The  court  on  October  28,  1909,, 
sustained  said  motion,  and  made  an  allow- 
ance of  $100  for  attorney's  fee.  and  retiidrecl 
defendant  to  deprait  $00  as  security  for  coats. 
Def ttidant  afterward  filed  a  motion  to  aet 
aside  this  order  allowing  itointtff  tttoporary 
alimony  upon  the  ground  that  the  court  had 
no  power  under  the  statute  to  make  an  order 
for  t^porary  alimony  In  this  proceeding. 
The  court  sustained  this  motion  presumably 
upon  the  ground  alleged  therein,  and  set  the 
order  allowliur  the  temporary  alimony  aside, 
and  from  that  order  the  jdalntlff  has  ap- 
pealed. 

It  Is  now  snggested  that  thia  appeal  was 
prematurely  taken  tor  the  reason  that  no  ap- 
peal will  lie  from  tbe  order  of  tiie  court 
granting  or  refusing  temporary  alimony  in  a 
proceeding  after  final  Judgment  for  divorce 
to  modify  tbe  decree  as  to  the  castody  of 
the  children,  or  the  payment  of  alimony.  A 
decision  of  this  question  rests  np<m  the  can- 
Btructlon  to  be  given  tiie  clause  in  the  stat- 
ute authorizing  appeals  (Rev.  St  1909,  | 
2038),  as  follows:  "From  any  q>e(dal  order 
after  final  Judgment  in  t^e  cause."  In  the 
cases  in  which  the  right  of  appeal  has  been 
sustained  or  recogniaed  under  this  claaae 
we  find  no  dlBCU8sl<m  of  the  meaning  of  this 
clause  and  no  rule  laid  down  by  which  to 
determine  whoi  an  appeal  will  lie  under 
this  provision.  State  ex  r^  v.  Walfcw,  S6 
Mo.  ^p.  247,  2S1;  Toung  t.  Thrasher,  61 
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Mo.  Anp.  413;  8t  K.  A  N.  W.  B.  B.  Go. 
V.  Clark.  119  Ho.  3S7,  S63,  24  S.  W.  1V7; 
McAnaw  T.  MatthlB,  129  Mo.  14%  81  8.  W. 
344. 

0^  order  nt  tlw  court  bk  this  caw  wttSng 
aalde  the  former  oidor  allowing  alimony  pen- 
dente lite  waa  final  as  to  that  matter,  and 
trial  of  tbe  iBsnes  raised  1^  the  motion  ot 
defendant  to  modify  tbe  decree*  and  plain- 
ttSPa  answer  thereto,  conid  In  no  way  affect 
this  order  as  to  suit  money.  Had  the  cue 
proceeded  to  final  determination  npon  those 
iBsnes,  and  had  they  all  been  decided  in 
plalntllfB  favor  she  conld  not  have  appealed 
from  that  jndgment  becanae  It  was  In  her 
favor,  and,  Hierefore,  If  ahe  conld  not  appeal 
tt<m  the  OTder  made  on  her  application  for 
suit  money  she  would.  In  that  case,  be  rem- 
ediless, and  the  right  to  have  the  trial  court's 
actl(m  as  to  that  matter  reviewed  would 
depend  npon  wheQier  or  not  final  judgment 
went  In  bet  favor,  or  against  her.  Had  the 
case  proceeded  to  final  jn^mrait  on  the 
Issnes  raised  and  beat  decided  adversely  to 
jdaintur  there  Is  no  question  that  she  cocdd 
bave  anwaled  and  could  In  that  appeal  have 
bad  the  trial  courl^a  action  on  this  prelimi- 
nary motion  reviewed,  and  It  would  be  an 
anomaly  to  say  that  the  rl^t  of  aiv>eal  from 
the  court's  action  on  this  motion  was  depend- 
ent upon  the  court's  acUon  on  tbe  merlta  of 
the  controversy  when  there  was  no  connection 
between  tbe  twa  As  far  as  the  motion  for 
temporary  alimony  was  concerned,  tbe  courtfs 
action  thereon  was  final,  and,  bence,  the 
order  of  the  court  was  a  special  order  from 
«Wch  an  appeal  would  lie  within  the  mean- 
ing of  the  statute  aforesaid.  Tbe  principle 
bere  announced  Is  supported  In  State  ex  rel. 
Gerdce  v.  Seddon.  98  Mo.  S20,  6  8.  W.  842, 
and  Adams  v.  Adams,  ^  Mo.  App.  692. 

The  Important  question  to  determine  npon 
this  appeal  1m,  SUA  the  court  have  the  power 
to  allow  temporary  alimony  to  plaintiff  to 
enable  her  to  conduct  her  defense  to  defend- 
ant's moti<m  to  modl^  the  decree?  Tbe  lan- 
guage of  the  statute  (sectlou  2S76,  Rev.  St 
190^,  relating  to  this  matter.  Is  as  follows: 
"The  cour^  on  tbe  application  of  either 
party,  may  make  audi  alteration,  from  time 
to  time,  as  to  the  allowance  of  allnumy  and 
maintenance,  as  may  be  proper,  and  the  court 
may  decree  alimony  pending  tbe  suit  for  di- 
vorce In  all  cases  where  tbe  same  wonld  be 
Just,  whether  the  wife  be  plaintiff  or  defend- 
ant, and  enforce  each  order  In  the  manner 
provided  by  law  In  othor  cases."  Tbe  court 
Is,  by  this  provision,  clearly  empowered  to 
grant  to  the  wife  alimony  "pending  the  suit 
for  divorce."  As  long  aa  the  suit  for  di- 
vorce Is  pending  the  court  may,  at  any  time, 
decree  temporary  alimony,  and,  hence,  when 
we  have  determined  whether  or  not  the  di- 
TOrce  suit  was  pending  at  the  time  the  order 
was  made  In  this  case  we  bave  settied  tbe 
question  now  before  ns.  The  purpose  of  the 
statute  In  permitting  the  court  to  decree  ali- 
mony, eltiier  temporary  or  permanent,  is  for 


the  benefit  of  the  wife  and  diUdren,  and  also 
the  public  at  large.  It,  therefore,  wisely 
grants  to  the  court  power  to  compel  the 
husband  to  discbarge  the  duty  be  ovres  to 
his  family,  and  to  society,  by  making  proper 
provlsltm  for  their  support  Temporary  ali- 
mony for  this  purpose  may,  therefore,  he  al- 
lowed pending  the  suit,  and  for  the  further 
purpose  of  i^clng  the  wife  in  a  position  to 
have  presented  to  the  court  hw  view  of  the 
case.  In  proceedii^  to  modify  the  decree 
of  divorce  as  to  the  custody  and  support  of 
the  cbUdroi  the  pttbllc  have  an  interest  as 
wdl  as  the  parents  of  the  children,  and  It 
Is  Important  that  the  court  have  before  It 
all  tbe  facts  in  order  that  a  just  and  proper 
disposition  may  be  made  <tf  the  controversy, 
and  the  public  good  be  subserved  thereby. 
To  deny  to  the  wife  that  support  which  is 
necessary  to  mable  her  to  present  her  tide 
ot  the  controversy  to  the  court  would  be  to 
cripple  the  eflSdoicy  ot  the  courts  In  dealing 
with  this  most  important  and  delicate  mat- 
ter. Upon  the  ground  of  public  polity  It  has 
been  provided  that  as  far  as  the  divorce  alone 
Is  concerned  there  can  be  no  review  of  the 
conrtfs  action  after  the  adjonmmoit  of  the 
term  (Rev.  St  1909,  |  2881),  and  for  a  like 
reason  the  decree^  In  so  far  as  It  affects  the 
alimony  ot  tbe  wUe  and  the  custody  of  the 
diUdren,  is  never  final,  but  It  Is  subject  to 
change  or  modification  at  any  time,  and  It 
may  be  just  as  necessary  that  temporary  ali- 
mony be  allowed  In  a  snbseqnent  proceeding 
of  this  character  as  in  the  trial  of  the  ques- 
tion of  divorce.  The  policy  of  the  law  and 
tbe  purposes  to  be  attained  by  granting  to 
the  court  power  to  decree  temporary  alimony 
are  strongly  in  favor  of  that  construction  of 
the  statute  which  will  continue  the  power 
as  long  as  the  interests  of  the  parties  and  tbe 
public  good  require  Its  exerciser 

It  haa  been  held  in  passing  upon  the  pow- 
er of  the  court  to  grant  a  change  of  venne 
In  a  proceeding  of  this  character  that  It 
was  a  continuation  of  the  original  action  for 
a  divorce  and  not  a  new  action,  and  for  that 
reason  tiie  change  of  venue  could  not  be 
granted  in  such  a  proceeding.  Oole  v.  Cole, 
89  Mo.  App.  228L  If  it  Is  a  continuation  of 
the  divorce  suit  thai,  of  course,  for  these 
purposes  the  suit  Is  still  pending.  This  ques- 
ticm  Is  generally  regulated  by  statute,  and 
it  Is  usual  to  allow  suit  money  In  proceed- 
ings to  alter  the  decree  aa  to  alimony  and 
custody  of  the  children.  14  Cya  761. 

Under  somewhat  similar  statutes  the  al- 
lowance of  suit  money  In  proceedings  of  this 
character  has  beoi  upheld  in  other  states. 
O'Brien  v.  O'Brien,  19  Neb.  684,  27  K.  W. 
640;  Chambers  v.  CAambers,  75  Neb.  850, 
106  N.  W.  993;  Helden  v.  Helden,  11  Wis. 
554 ;  Blake  v.  BUke,  70  Wis.  288,  85  N.  W. 
551 ;  Stillman  v.  Stillmon.  90  111.  196,  89  Am. 
Bep.  21.  Again:  Tbe  very  purpose  of  this 
proceeding  Is  to  modify  and  change  the  Judg- 
ment rendered  at  the  time  tbe  divorce  was 
granted.    If  that  suit  was  no  loager  pend- 
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Ing  no  change  In  tlie  decree  could  be  made 
after  the  adjournment  of  the  term;  hence, 
the  proTlsion  of  the  statute  which  authorized 
the  court  upon  application  of  either  party 
after  adjournment  of  the  terra  to  modify  the 
decree,  of  necessity  continues  Jurisdiction 
in  the  court  over  the  decree  for  the  purposes 
mentioned,  and  for  those  purposes  the  di- 
vorce suit  was  still  pending  when  the  court 
made  the  order  In  this  case,  and  the  court 
did  have  the  power  to  make  it,  and  hence 
its  action  In  setting  aside  the  order  of  al- 
lowance upon  the  ground  that  no  authority 
existed  to  make  It  was  erroneoua.  The  Judg- 
ment will  be  reversed  and  the  cause  remand- 
ed. All  concur. 


KELLER  v.  MATER  FERTILIZER  CO. 
(St.  Louis  Court  of  Appeals.    Missouri.  Nov. 
2»,  l»iO.   Rehearing  Denied  Dec  10,  1910.) 

1.  FuinM,  Statdts  ov  (i  49*)— Aqbebheitt 

— AGBEKUENTB  to  BB  f^BFOBHSD  IH  OKB 

Teas  m  Gekebai.. 

To  remove  a  contract  from  the  operation  of 
the  statute  of  frands,  it  must  be  one  that  may 
tw  fully  pertormed  within  a  year. 

[Sd.  Note.— BV>r  other  cues,  see  Frsnds.  Stat- 
nte  of,  Gent.  Dig.  i  74;  Dec.  Dig.  I  49.*] 

2.  Fbauds,  BTATcn  or  (|  S3*>— Aobeemehi^ 

AOBEEM Ems  TO  BB  PEBFORMBD  IR  OKE  YEAB 
IN  GeKZBAL  — POBTFOimCENT  OF  PEBTOBU- 

AKCE. 

The  computation  of  time  in  ascertaining 

whether  a  contract  will  be  performed  in  one 
year  begins  from  the  making  of  the  contract, 
and  not  from  the  date  stipulated  for  per- 
formance to  be|rin;  thus  a  contract  entered 
into  November  Slat,  which  provided  that  one 
of  the  parties  sliould  from  November  22,  1007, 
sell  and  the  other  party  buy  all  the  fat  required 
by  the  first  party  up  to  November  21,  1908, 
was  a  contract  not  to  be  performed  within  a 
year,  and  in  violation  of  (he  statute  of  frauds. 

lEd.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  !  80 ;  Dec.  Dig.  |  53.»] 

3.  Frauds,  Statote  of  (§  49*)— Aoeeements 
Not  to  be  Pebfobked  Withiit  a  Yeab— 

POSSIBILITT    of    PEBFOBUANCE    WITBIN  A 

Yeae. 

A  contract  which  requires  one  party  to 
■ell  and  the  other  to  buy  tor  a  period  of  more 
than  a  year  all  of  an  article  the  seller  may  ac- 
cumulate cannot  be  held  valid  because  of  the 
possibility  that  the  seller  may  not  accumulate 
any  material  daring  the  latter  part  of  the  term, 
since  the  possibility  of  performance  within  a 
year  ii  not  sufficient,  if  the  contract  positively 
requires  certain  cooduct  as  to  the  subject-matter 
for  a  longer  time. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent.  Dig.  8  74;  Dec.  Dig.  S  49.*] 

4.  Fbauds,  Statute  of  (5  50*)— Agbeements 
TO  BE  Performed  in  One  Yeab— Depend- 
ent ON  CONTINOENCT— DeATB. 

The  contract  which  is  not  to  be  performed 
within  a  year  is  within  the  statute  of  frands, 
even  though  it  is  a  personal  contract,  and  may 
be  discban:ed  by  the  death  of  one  of  the  parties 
without  being  performed. 

[Ed.  Note.— For  other  rnses.  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §{i  75-77 ;  Dec  Dig.  f  50.*] 

Appeal  from  St.  Louis  Circuit  Court ;  J. 
Hugo  Grimm,  Judge. 
Action  by  Samuel  Keller  against  the  May- 


er Fertilizer  Company.  From  a  Judgment  1m 
plaintiff,  defendant  appeals.  Affirmed. 

Louis  Mayer  and  8.  C  Rogers,  for  appel- 
lant M.  T.  Farrow,  for  resiiondent 

NOBTONI,  J.  This  la  a  suit  on  an  account 
which  la  conceded  to  be  cwrect,  hut  defend- 
ant*! answer  contained  a  counterclaim  for 
damages  alleged  to  Iiave  accrued  to  it  through 
the  bread!  of  a  contract  to  dellTer  other 
goods  or  materiaL  The  statnte  of  frands 
was  interposed  against  the  right  of  recorery 
on  the  contract  declared,  upon  In  the  coonter- 
claim,  and*  at  the  condnaion  of  all  the  evi- 
dence,  the  court  peremptorily  directed  a  ver- 
dict against  dtfendant,  both  on  the  acconut 
and  the  counterclaim.  From  this  roling  de- 
fendant proaeentes  the  appeal. 

Defttidant  is  an  incorporated  company  en- 
gaged In  the  r^iderlns  budneas,  and  as  anch 
Is  a  purchaser  of  fat,  refoa^  and  offal  mat- 
ter. It  appears  plaintltr  la  engaged  in  tiie 
hnslnees  of  accumulating  audi  tat,  refuse, 
and  offal  matter  from  Uw  butdms  and  sell- 
ing it  to  those  who  raider  It  Into  tallow, 
lard,  etc.  Plaintiff  delivwed  a  ooiulderable 
quantity  of  sndi  matter  to  defendant  under 
a  verbal  contract  with  It,  and  thla  suit  seeks 
a  recovery  therefor  on  account  of  sndi  de- 
liveries. Defendant  concedes  having  receiv- 
ed fats,  etc,  mentioned,  and  that  the  amount 
sued  for  on  account  Is  correct,  but  says  it 
received  the  fat,  refuse,  etc.,  under  a  con- 
tract with  plaintiff  wfaeret^  plaintiff  agreed 
to  deliver  all  of  such  material  which  he 
might  accumulate  or  have  during  the  year 
commencing  November  22,  1907,  and  ending 
with  November  21.  1908.  It  Is  averred  that 
plaintiff  breached  the  contract  by  his  refusal 
to  perform  the  same  in  accordance  with  Its 
terms  and  occasioned  a  considerable  loss  to 
def^dant  for  which  losa  a  recovery  of  dam- 
ages is  aoi^t  against  him.  Though  a  con- 
tract waa  drawn  up,  it  la  conceded  in  the 
case  that  It  was  never  signed  by  plaintiff, 
and  the  evidence  Is  conclusive  to  the  effect 
that  the  agreement  was  verbal  only.  De- 
fendant's principal  officer  and  agent,  with 
whom  all  of  the  n^tiatl<ms  were  bad,  tes- 
tified, and  the  case  concedes,  that  the  vei^ 
bal  contract  relied  upon  as  the  baala  of  the 
counterclaim  waa  entered  into  between  the 
two  parties  not  later  than  November  21, 
1007,  to  take  effect  on  the  following  day, 
November  22d.  It  appears  the  parties  nego- 
tiated several  days  before  November  21st. 
and  finally  entered  into  the  verbal  contract 
whereby  plaintiff  was  to  deliver  the  mate- 
rial to  defendant  for  the  period  of  one  year, 
from  November  22,  1907,  until  November  21. 
1906,  at  certain  stipulated  prices  and  on 
terms  of  settlement  unnecessary  to  set  forth. 

It  Is  argued  for  defendant  the  court  erred 
in  directing  a  verdict  against  it  on  this  utf- 
controverted  proof,  for  the  reason,  though 
the  contract  was  verbal  and  entered  Into  No- 
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rember  21,  1907,  it  was  not  to  take  effect 
until  the  following  day,  November  22d,  and  a 
computation  from  that  day  until  November 

21,  1906,  removed  tbe  matter  ^om  the  opera- 
tion of  the  statnte  of  frauds,  as  it  could  be 
fully  performed  within  one  year.  Our  stat- 
ute of  frauds  (section  2783,  Rev.  St.  1909; 
section  S418,  Ann.  St  1906)  provides  that  no 
action  shall  be  brought  to  charge  any  person 
ttpon  an  agreement  that  Is  not  to  be  perform- 
ed within  one  year  from  the  making  thereof, 
unless  the  agreement  upon  which  the  action 
shall  be  brought  or  some  meworandum  or 
note  thereof  shall  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith,  or  by 
some  other  person  by  him  thereto  lawfully 
authorized.  Ordinarily,  to  remove  a  con- 
tract such  as  this  one  from  tbe  operation  of 
the  clause  of  the  statute  referred,  to,  it  most 
be  one  that  may  be  fully  performed  within 
one  year.  The  performance  required  by  the 
statute  Is  full  performance.  The  contract  In 
such  circumstances  must  be  capable  of  entire 
and  complete  execution  within  the  year. 
Sharp  T.  Rhlel,  5B  Mo.  97;  Browne  on  Stat- 
ute of  Frauds  (5th  Ed.)  $  285.  This  being 
true,  the  term  or  time  of  the  contract  Is  to 
be  computed  from  the  day  It  Is  made,  and  not 
from  a  future  date  which  may  be  stipulated 
therein  as  the  time  performance  shall  com- 
mence. As  it  is  conceded  the  verbal  con- 
tract was  entered  into  November  21st,  etlp- 
nlatlng  performance  to  commence  November 

22,  1907,  and  to  continue  for  tbe  period  of 
a  year  until  November  21,  190^  the  court 
properly  declared  the  law  on  this  feature  of 
the  case  to  the  effect  no  action  could  be 
maintained  thereon.  Such  a  contract  is  for 
a  year  and  one  day  beyond  question.  This  Is 
true  notwithstanding  the  stipulation  that 
performance  should  commence  on  November 
22d,  for  the  statute  operates  on  the  contract 
from  tbe  time  It  was  entered  Into,  and  not 
from  a  future  date,  though  such  may  l>e 
agreed  upon.  Blest  v.  Verstees  Shoe  Co.,  97 
Mo.  App.  137,  149,  70  S.  W.  1081 ;  Sharp  v. 
Rhlel,  55  Mo.  97.  Indeed,  the  statute  in 
plain  terms,  when  invoked.  Inhibits  a  recov- 
ery on  contracts  not  to  be  performed  within 
one  year  from  the  making  thereof. 

In  construing  the  clause  of  the  statute  of 
frauds  now  under  consideration,  the  courts 
bare  drawn  nice  distinctions  with  respect  to 
contracts  which  fall  within  and  without  its 
Influence.  Some  of  the  cases  would  seem  to 
entirely  overlook  the  highly  remedial  pur- 
■pose  of  the  statute.  There  is  abundant  au- 
thority to  the  effect  that  some  parol  con- 
tracts, although  expressly  allowing  more 
ttian  a  year  for  performance,  are  without  the 
statute  If  the  agreement  may  be  substantial- 
ly and  reasonably  performed  according  to  the 
understanding  and  intention  of  the  parties 
within  a  year.  Browne  on  Statute  of  Frauds 
(5th  Ed.)  S  27&  It  Is  argued  the  contract 
before  us  sliould  be  deemed  to  be  such  for 
tbe  reason  tliat,  though  it  stipulated  more 
than  a  year  for  performance  It  was  possible 


for  plaintiff  to  fully  perform  Us  undertak- 
ing within  less  than  a  year  from  the  date  it 
was  made.  The  undertaking  of  plaintiff  was 
to  deliver  to  defendant  at  certain  prices  all 
of  the  fat  and  refuse  which  he  might  accu- 
mulate or  have  until  November  21,  1908.  It 
Is  said,  as  plaintiff  might  not  accumulate  or 
have  refuse  matter  during  the  latter  part  of 
this  period,  the  contract  was  susceptible  of 
full  performance  within  less  than  a  year, 
and  for  this  reason  should  be  declared  one 
falling  without  the  influence  of  the  statute. 
The  contract,  of  course,  imposed  reciprocal 
obligations,  and,  while  It  was  for  plaintiff 
to  deliver  the  material  to  defendant  If  be  ac- 
cumulated or  had  it  during  the  entire  period, 
It  required  defendant  to  accept  such  deliv- 
eries at  the  prices  and  on  the  terms  named 
to  and  including  the  last  day  of  the  time 
stipulated.  The  parties  are  free  to  contract, 
and  the  rule  Is  that  though  there  be  a  pos- 
sibility of  full  performance  In  less  than  a 
year,  nevertheless,  if  It  requires  certain  con- 
duct with  respect  to  the  subject-matter  for  a 
period  beyond  a  year,  however  short,  the 
statute  finds  application.  Where  the  mani- 
fest Intent  of  the  parties,  as  gathered  from 
the  words  used  and  the  circumstances  exist- 
ing at  the  time,  Is  that  the  contract  shall  not 
be  executed  within  a  year,  the  mere  fact 
that  It  is  possible  the  thing  may  be  done 
within  tbe  year  will  not  preveut  the  statute 
from  applying,  says  Mr.  Browne  on  the  stat- 
ute ([5th  Ed.]  S  281).  See,  also,  sections  2T9, 
2S0,  281.  Indeed,  the  rule  is  well  nigh  uni- 
versal to  the  effect  that,  where  the  contract 
In  terms  calls  for  the  doing  of  a  thing  during 
or  after  a  definite  period  of  more  than  one 
year  from  the  making  of  the  agreement,  the 
statute  .obtains.  Browne  on  the  Statute  of 
Frauds  (5th  Ed.)  fi  282.  In  accord  with  this 
rule,  the  Supreme  Court  of  the  United  States 
declared  in  Washington,  etc..  Steam  Packet 
Co.  V.  Sickles,  5  Wall.  (72  U.  S.)  580.  18  L. 
Ed.  550,  that,  though  a  contract  might  possi- 
bly have  been  fully  performed  or  terminated 
within  a  year  by  the  loss  or  destruction  of  a 
certain  boat,  It  nevertheless  was  within  the 
statute  of  frauds,  notwithstanding  the  possi- 
bility su^ested,  for  it  obviously  stipulated  a 
period  of  time  beyond  the  year,  which  con- 
clusively evinced  such  to  have  been  within 
the  contemplation  of  the  parties.  This  court 
in  Blest  V.  Yersteeg  Shoe  Co.,  97  Mo.  App. 
137,  70  S.  W.  1081,  declared  a  contract  of 
employment  of  more  than  one  year  to  be 
within  the  statute,  notwithstanding  one  or 
both  of  the  parties  had  the  express  option  of 
terminating  the  same  by  notice  to  the  other 
before  tlie  year  elapsed  and  thus  operating 
Its  full  performance.  See,  also,  to  tbe  same 
effect,  Meyer  v.  Roberts,  46  Ark.  80,  S5  Am. 
Rep.  5G7;  Wilson  v.  Ray,  13  Tnd.  1.  And, 
touching  the  same  principle,  see  McKeaney  v. 
Black,  117  Cal.  587,  49  Pac  710.  According 
to  principle  and  by  the  weight  of  both  au- 
thority aud  reason,  a  contract  expressly  pro- 
viding for  performance  to  a  definite  time  be- 
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yond  a  rear  from  tbe  making  thereof  Is  wltb- 
In  the  statute  notwithstanding  It  may  be  de- 
feated by  the  happening  of  a  contingency,  for 
In  sndi  cases,  the  parties  having  expressed 
that  the  performance  shall  he  postponed  be- 
yond a  year.  It  Is  dear  that  no  contingency 
happening  within  a  year  can  amonnt  to  per- 
formance in  accord  with  the  Intention  so  ex- 
pressed. 29  Am.  ft  Eng.  Bncy.  Law  (2d  Ed.) 
945.  Though  it  were  possible  for  plaintiff  to 
perform  the  nndertaklng  In  less  than  a  year 
from  Its  date  becanse  of  his  Inability  to  ac- 
cumulate or  have  the  material  for  delivery, 
the  contract  was  nerwthdess  one  within  the 
statute  of  frauds,  for  tbe  reason  that  it  pur- 
ported an  obligation  which  required  defend- 
ant to  accept  a  delivery  made  on  the  very 
last  day  and  required  plalnUfl  aa  well  to 
make  the  delivery  If  he  dther  accamnlated 
or  had  any  of  the  material  referred  to. 

It  is  next  ai^ed  that  as  the  contract  la 
personal  in  so  far  as  plaintiff  Is  concerned, 
and  does  not  require  performance  by  his  rep- 
resentatives after  death,  it  is  without  the 
statute,  for  the  reason  it  might  have  been 
fully  performed  by  the  death  of  the  plaintiff 
within  the  year.  When  a  contract  Is  pure- 
ly personal,  bo  that  It  imposes  no  obligation 
upon  the  represaitatlTes  and  1b  furthermore 
IndeOnlte  in  point  of  time,  the  authorities  de- 
clare It  is  not  within  the  statute  for  the  rea- 
son the  death  of  the  parties  which  may  oc- 
cur within  the  year  operates  its  full  per- 
formance. See  Browne  on  the  Statute  of 
Frauds  {6th  Ed.)  S  277;  Foster  v.  McO'Ble- 
nls,  18  Ho.  88.  But  the  rule  of  decision  re- 
ferred to  la  without  Influence  In  those  cases 
where  the  contract  expressly  creates  an  ob- 
Ugadon  for  a  definite  time  of  more  than  one 
year,  such  as  this  one.  In  such  drcumstanc- 
es  It  Is  Immaterial  that  the  death  of  the  par- 
ty which  may  occur  within  the  year  operates 
performance  of  tbe  contract  in  view  of  Its 
personal  nature  entailing  no  obligation  upon 
tbe  representatives,  for  It  must  be  under- 
stood that  all  persons  contemplate  a  human 
life  may  terminate  at  any  time,  and  there- 
fore, as  the  parties,  with  this  In  mind,  have 
expressly  postponed  the  full  performance  of 
the  contract  to  a  time  beyond  a  year  from  Its 
date,  the  statute  obtains  If  Invoked  at  the 
trial.  See  Browne  on  the  Statute  of  Frauds 
(6th  Ed.)  {  282a ;  Blest  v.  Yersteeg  Shoe  Co., 
97  Mo.  App.  137,  153,  154,  70  S.  W.  1081; 
29  Am.  &  Bng.  Ency.  Law  (2d  Ed.)  945.  The 
parties  who  were  free  to  contract  having  by 
express  words  voluntarily  postponed  the  per- 
formance for  more  than  one  year,  tbe  con- 
tract falls  within  the  operation  of  the  statute 
notwithstanding  the  contingency  of  the  death 
of  either  before  the  expiration  of  a  year, 
for  such  was  essentially  within  their  con- 
templation at  the  time.  We  believe  the  stat- 
ute should  be  upheld  and  given  effect  as  was 
done  by  the  trial  court  rather  than  frittered 
away.   The  court  very  properly  directed  a 


verdict  on  the  grounds  of  the  statute,  andi 
the  Judgment  should  be  affirmed.  It  Is  so- 
ordered. 


RETKOU)S.  P.  J., 
concur. 


and  GAULFIELD, 


TANCT  V.  JOXES. 
(St  Lools  Conrt  of  Appeals.   Snssonrl.  Nor* 
29,  1910.) 

1.  Appeal  and  Ebbob  (i  695*)— Recobd— Evi- 
OENCB— Rbwbw. 

Under  Court  of  Appeals  Rule  9  (123  S.  W. 
vl),  requiring  the  whole  evidence  to  be  embodied 
In  the  Mil  of  exceptions  in  equity  cases,  the- 
court  on  appeal  Id  an  egolty  case  will  not  re- 
view the  sufflciency  of  the  evidrace  unleu  the 
entire  evidence  is  presented  In  the  record,  ex- 
cept where  the  case  was  tried  on  agreed  state- 
meat  of  facts  under  rale  22  (123  S.  W.  viii). 
notwithstanding  roles  8  (128  S.  W.  v)  and  11 
(123  S.  W.  vi),  providing  that  it  shall  be  suffi- 
cient to  state  that  there  was  evidence  tending 
to  prove  a  particular  fact,  eta ;  these  applying 
only  to  actions  at  law. 

[Ed.  Note.— For  other  esses,  see  Appeal  and 
Error,  Cent  Dig.  H  29U-2915;  De&  Dig.  » 
695.*] 

2.  Appeai.  ahd  Bbbob  (I  907*)— FxRoncaa— 
Pbebuuptiors. 

Wbere  the  record  does  not  contain  all, of 
the  testimony,  the  presumption  is  that  tbe  trial 
court  committed  no  error  In  Its  findings. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2911.  2913 ;  Dec.  Dig.  ( 
907.*] 

S.  iNJuwcnow  (I  128*)  — Bight  to  IsJtmo- 

TION.  .  . 

A  court  of  equity  will  not  grant  an  uguno- 
tion  except  on  clearest  proof. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  |  278 ;  Dec.  DlgTl  i28.*3 

4.  GOHTBAOTS  (I  28*)— EXISTBNOB— SVIDBnCB. 

Evidence  held  to  justify  a  finding  that  a 
contract  was  not  made  between  tbe  parties. 

[Ed.  Note.—For  other  cases,  see  Contracts. 
Dec.  Dig.  I  28.*1 

Appeal  from  St  Louis  Glrvalt  Gouft;  Mo- 
ses N.  Sale,  Judge. 

Action  by  Mward  O.  Taney  against  New- 
ton B.  Jones.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

Peers  ft  Peers,  for  appellant  B.  T.  Still- 
well  and  Wm.  O.  Schofleld,  for  ceepondent 

REYNOLDS,  P.  J.  To  follow  and  quote 
from  the  statement  of  the  case  by  counsel 
for  appellant:  "This  Is  an  action  In  equity 
by  Edward  O.  Yancy,  this  appellant,  and 
against  Newton  R.  Jones,  this  respondent, 
filed  In  the  circuit  court  of  the  city  of  St 
Louis  to  the  April  term,  1910,  In  which  ap- 
pellant seeks  to  enjoin  respondent  from  sell- 
ing, or  causing  to  be  sold,  directly  or  Indi- 
rectly, any  elder,  vinegar,  or  competitive 
goods,  in  the  states  of  Iowa,  niinola,  Nebras- 
ka, Missouri,  or  Arkansas  for  a  period  of 
five  years,  in  competition  to  the  O.  L.  Or^ory 
Vlne^r  Company  of  St  Louis.  The  petition 
in  this  case  is  in  the  usual  form  and  all^ea 
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tbat  Kflpondent  agreed  with  appellant  ttiat. 
If  be  (aivellaiit)  would  pnrdiaBe  reBpondent'a 
2,500  Shares  of  sto<^  In  tiie  O.  U  Gregory 
Vin^r  Company  of  St.  Loula  for  $2,000, 
cash,  he  (the  respondent)  would  contract  and 
agree  not  to  sell  or  cause  to  be  sold,  direct- 
ly or  Indirectly,  In  the  states  and  territory 
above  mentioned,  any  dder,  Tln^r,  or  oth< 
er  competlttTs  goods  for  any  person,  part- 
nership, or  corporation  In  competition  to  the 
O.  L.  Oregory  Yln^r  Company  of  St  Lonla 
for  a  period  of  fire  years  from  ttie  date  of 
said  agreement"  Oolog  to  the  abatract  we 
find  thal^  in  additkm  to  the  above  matter,  It 
states  that  the  agreement  of  sale  to  the  above 
«ffect  was  then  redaced  to  writing  for  sig- 
nature by  plaintiff  and  defendant ;  that  plain- 
tiff paid  to  defendant  the  sum  of  f2,000,  the 
conaldoratlon  agreed  npon  aforesaid ;  hat  that 
the  defendant  failed  and  refused  to  sign  the 
written  'agreemoit,  and  In  violation  of  the 
agreement  had  entered  Into  the  employ  of  the 
St  Louis  Vinegar  Company,  a  concern  doing 
buBlnesa  in  the  city  of  Bt  Louis  as  a  dealer 
In  the  same  and  similar  articles  dealt  in  by 
the  O.  L.  Gregory  Vinegar  Company,  and, 
being  its  CMopetitor  in  business,  to  sell  Its 
merchandise  and  products  In  the  states  nam- 
ed In  competition  to  the  said  O.  L.  Gregory 
Vinegar  Cmnpany;  that  the  defendant  has 
be«i  and  is  selling  cider,  vinegar,  and  other 
competitive  goods  of  the  St  Louis  Vinegar 
Company  In  competition  Mth  the  O.  It.  Gr^ 
ory  Vinegar  Company  in  said  states  to  di- 
vers persons,  etc.,  whose  names  are  unknown 
and  cannot  be  stated ;  and  that  he  will  con- 
tinue to  make^  and  cause  to  be  made,  direct- 
ly or  Indlrectiy,  sacb  sales  of  cider,  vinegar, 
and  other  competitive  goods  to  such  perscms, 
partnerships,  and  corporations  In  said  states 
and  doing  bnsliieBS  timeln  of  dder,  etc..  and 
other  competitive  goods,  unless  restrained 
from  so  doing  by  order  and  decree  of  the 
court,  to  the  great  damage  and  injury  of  the 
plaintiff,  for  which  he  has  no  adequate  le- 
gal remedy,  hence  he  prays  for  a  temporary 
injunction  restraining  plaintiff  until  a  hear- 
ing ot  the  cause  and  at  tiie  hearing  for  a  per- 
manent injunction  restraining  him  from  vio- 
lating the  contract  referred  to  and  for  gen- 
eral rdlef.  A  temporary  injunction  was 
granted,  bond  being  filed,  an  answer  contain- 
ing a  BpedHc  denial  and  allying  new  matter 
In  avoidance,  and  a  reply  filed,  and  a  motion 
to  dlssiAve  this  injunction.  The  cause  was 
heard  before  the  court  not  alone  on  the  mo- 
tion to  dissolve,  but  on  the  petition,  answer, 
reply  (which  was  a  genwal  denial  of  the  new 
mattei^,  and  testimony  introduced.  At  the 
conclusion  of  the  hearing, the  court  dissolv- 
ed the  temporaiy  Injunction  and  dismissed 
the  suit  Prom  this  action  plaintiff  Mow 
has  duly  perfected  an  appeal  to  tills  court 

The  rules  of  this  court,  and  innumerable 
decisions  by  It  and  by  our  Supreme  Court 
reqnir^  aa  an  indiqpensable  requisite  to  the 
review  of  a  cause  In  equity,  when  that  re- 
view calls  for  an  namlnatlon  ot  the  testi- 


mony, that  tiie  appellate  court  should  have 
b^ore  it  substantially  all  of  the  testimony 
that  was  before  tiie  trial  court  Failing  that, 
the  presumption  always  is  tiiat  the  trial  court 
committed  no  «ror  In  tiie  cohduslon  arrived 
at  on  the  testimony.  It  ai^ears  from  the 
sn^estion  of  counsel  for  the  respondent 
whltib  is  not  controverted,  and  beyond  all 
room  for  doubt  that  the  appellant  has  failed 
to  bring  into  this  court  in  the  abstract  which 
he  has  presrated  for  our  ccmsideratlon,  all 
tiie  testimony  wbldb  was  before  the  trial 
court  either  in  eztenso  or  substantially. 
Rule  9  of  our  court  (123  S.  W.  wt),  which  has 
been  in  force  ever  since  the  organization  of 
the  court  in  substantially  Its  present  shape, 
requires  that  In  cases  of  equitable  Jurisdic- 
tion, the  whole  of  the  evidence  shall  be  em- 
bodied in  the  bill  of  exceptions.  Rule  11  of 
our  court  (123  S.  W.  vl)  provides :  '"The  only 
purpose  of  a  statonent  in  a  bin  of  excep- 
tions, that  It  sets  out  all  the  evidence  in  a 
caus^  l>elng,  that  this  court  may  have  before 
It  the  same  matter  which  was  decided  by 
the  trial  court,  it  shall  be  presumed  as  a  mat- 
ter of  taxt,  in  all  bills  of  exceptions,  that 
they  contain  all  the  evidence  ai^cable  to 
any  particular  ruling  to  which  exception  Is 
saved."  Rule  8  (128  S.  W.  v),  provldhig  that 
for  the  purpose  of  reviewing  the  action  of 
the  trial  court  in  giving  and  refusing  Instruc- 
tions, It  shall  not  be  necessary  to  set  out  the 
evidence  In  the  bill  of  exceptions,  but  it  shall 
be  sufficient  to  state  that  there  was  evidence 
tending  to  prove  a  particular  fact  or  facts 
in  evidence,  applies  to  actions  at  law,  and 
is  for  the  purpose  of  enabling  this  court  to 
intelligently  pass  on  instructions,  and  instruc- 
tions are  not  usually  given  In  causes  tried 
as  In  equity.  Nor  have  the  remarks  we  here 
make  any  relevancy  to  rule  22  (123  S.  W. 
vili),  which  applies  to  causes  submitted  and 
tried  on  agreed  statonents  of  the  cause  of 
action,  facts,  etc,  and  which  necessarily  cover 
all  facts  on  which  the  cause  was  tried  be- 
low. 

We  have  had  occasion  to  pass  on  rule  9 
and  on  this  point  lately  In  the  case  of  Bonet 
Construction  Go.  v.  Central  Amusement  Co. 
(decided  at  this  term)  132  S.  W.  270,  and  It 
is  only  necessary  to  say,  in  addition  to  what 
Is  there  said,  that  It  is  useless  to  have  these 
rules  apply  to  bills  of  exceptions  and  then 
have  them  entirely  dlsr^rded  In  an  abstract 
presented  to  us  in  a  cause  of  equitable  Ju- 
risdiction when  the  evidence  is  to  be  exam- 
ined by  ns  as  If  we  were  the  triers  of  fact 
In  addition  to  the  cases  referred  to  in  the 
Bonet  Case,  on  the  necessity  of  having  be- 
fore us,  in  causes  of  equitable  Jurisdiction, 
all  of  the  testimony  which  was  before  the 
trial  court  we  refer  to  McElnney  v.  North- 
cntt  114  Mo.  App.  146,  loc.  clt  15S,  154,  89 
S.  W.  361,  and  authorities  there  cited. 

While  we  might  retaiin  from  passing  on 
the  case  on  its  merits  by  reason  of  tbe  lack 
of  a  complete  abstract  of  the  testimony  given 
at  the  trial,  as  we  are  always  reluctant  al- 
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though  sometimes  compelled,  to  dispose  of  a 
case  on  failure  to  comply  with  settled  rules 
of  procedure  when  satisfied  that  by  so  doing 
we  are  deciding  against  the  very  right  of  the 
tiling,  we  have  read  all  the  testimony  which 
has  been  furnished  by  counsel  for  the  respec- 
tive parties,  and,  wlille  we  have  no  assurance 
that  we  have  before  us  all  the  evidence  which 
was  before  the  trial  court,  such  of  It  as  Is 
before  us  warrants  us  In  saying  that  It  fully 
sustains  the  conclusion  arrived  at  by  the 
learned  trial  court  This  was  an  application 
for  an  Injunction.  It  is  a  settled  rule  that 
courts  of  equity  ought  not  to  grant  an  In- 
junction in  doubtful  cases,  but  only  upon  the 
clearest  proof.  PlaintLGT  and  his  witnesses 
testify  that  the  agreement  was  as  set  out  in 
the  petition,  and,  while  there  is  no  denial  of 
the  facts  that  defendant  refused  to  sign  the 
proposed  agreement  and  entered  upon  the 
sale  of  competitive  goods  as  agent  for  a  com- 
petitor of  the  O.  L.  Gregory  Vinegar  Compa- 
ny of  St  Louis  In  the  territory  named,  the 
defendant  and  bis  witnesses  testified  as  pos- 
itively that  no  such  agreement  was  made  at 
the  time  of  the  sale  and  as  a  condition  of  the 
purchase  of  the  stock.  It  further  appears  in 
the  testimony  that  the  plalntlfr,  without  de- 
fendant having  signed  the  agreement  refer- 
red to,  had  from  time  to  time  paid  defend- 
ant the.  whole  of  the  $2,000,  either  in  cash 
or  by  n^otlable  notes,  accepted  by  the  defend- 
ant as  cash.  We  gather  from  questions 
and  remarks  of  the  learned  trial  Judge,  made 
during  the  examination  of  plaintiff  as  a  wit- 
ness, that  the  court  held  this  to  be  Incom- 
patible with  the  existence  of  the  agreement 
claimed.  At  all  events,  we  find  sufficient  In 
the  evidence  before  as  to  hold  that  the  con- 
clusion arrived  at  is  fully  sustained  by  the 
evidence.  There  were  no  declaratloiu  of  law 
or  finding  of  facts  asked  or  given. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

MORTONI  and  C9ADLFIELD,  33^  concur. 


BARNES  V.  CITY  OF  ST.  JOSEPH. 
(Kansas   City  Court  of  Appeals.  Mlssonrl. 
Dee.  5,  1910.) 

1.  Municipal  Cobporationb  (  S  763*)— 
SiBEBTs— Cake  Requibed  —  Coirnmoif  of 
Sidewalks. 

A  dty  is  only  bound  to  exercise  reason- 
able core  to  maintain  sidewalks  in  a  reason- 
ably safe  condition  for  the  use  of  pedestrians, 
and  is  not  an  insurer  of  safety  in  using  them. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8S  lftl2-1615;  Dec 
Dig.  S  763.*] 

2.  MmnciPAi.  Oospobations  (  8  817*)— 
Stkeets— IirJimiES  fbom  Defecxs— Acnon 
— Pboof. 

To  make  a  city  liable  for  injuries  claimed 
to  have  resulted  from  a  defective  sidewalk,  the 
burden  is  on  plaintiff  to  show  that  while  prop- 
erly using  the  sidewalk  she  fell  into  the  bole 


therein  and  was  injured^  that  the  ddewalk  was 
not  reasonably  safe  because  of  the  hole,  and 
that  such  defect  had  e^sted  long  enoagh  for 
the  dty,  by  exerdaing  reasonable  care,  to  have 
known  thereof  In  time  to  have  repaired  It  by 
using  reasonable  diligence. 

[Ed.  Note.— For  other  casok  see  MunidpsI 
Corporations,  Csnt  Dig.  1  1725;  Dee.  Dig:  { 
817.*] 

3.  Appeal  ahd  Dbiob  jS  1067*)— Habhlbbs 
EBBOBr-lHsiBuonon- Failitbk  to  Subhit 

Ibsuks. 

Where,  in  an  action  against  a  dty  for  in- 
juries by  fallins  into  a  hole  in  a  aidewalk,  the 
evidence  showed  cimdnsively  that  plaintiff  fdi 
into  a  hole  in  the  walk  which  was  made  by 
surface  water,  and  was  of  a  size  and  depth 
suffiuent  to  be  dangerous  to  travelers,  espe- 
cially on  a  darlc,  rainy  night,  as  was  that  in 
queation,  and  tliat  it  fau  existed  for  four 
months  before  the  injury,  error  in  an  instruc- 
tion which  aaanmed  to  cover  the  whole  case, 
and  directed  a  verdict,  for  not  requiring  tbe 
jnry  to  find  that  the  bole  made  the  sidewalk 
unsafe  to  i>ede8trian8,  and  not  instructing  that 
the  dty  was  entitled  to  a  reasonable  time  after 
actual  or  cmstructive  notice  thereof  in  wliich 
to  repair  the  defect  was  not  piejudidal  to  the 
city,  and  hence  was  not  revertible. 

[Ed.  Note. — For  other  casest  see  Ameal  and 
Error,  Gent  Dig.  |  4229;  Dee.  Dig.  {1067.*] 

4.  Appeal  and  Ebsob  (§8  895*)— Ques- 
tions OF  Fact— Vebdict— Conclusiveness. 

The  credibility  of  the  testimony  of  a  med- 
ical witness  and  lUr  wel^t  are  questions  of 
fact  for  the  Jury  in  the  trial  court 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
BJrror,  Cent.  Dig.  H  8801-^07;  Dec.  Dig.  H 
904,  995.*] 

5.  Dauaoss  (8  132*)— BlzoB»r?i  Dahaob— 
Pebsohal  Ihjubibs. 

Where  tliere  was  substantial  evidence  that 
I^ntlff  was  permanently  cripi^ed  and  made 
a  nervous  wreck  by  a  permanent  injury  to  her 
spinal  cord  by  fallmg  in  a  hole  in  a-sidewaik, 
a  verdict  for  her  for  $4,000  was  not  excesslTe. 

[E7d.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  88  178,  872-385;  Dec  Dig.  8  ia2.*J 

Appeal  from  Circuit  Court,  BadianaD 
Conntr;  Ludan  J.  Bastlu,  Judge. 

Action  by  Louisa  Barnes  against  the  City 
of  St  Joseph.  From  a  Judgment  for  plain- 
tiff, detendant  appMls.  Affirmed. 

W.  B.  Norris,  O.  E.  Shultz,  and  Phil  A. 
Slattery,  for  appellant  Ghas.  C  Grow,  for 
respondent 

JOHNSON,  J.  This  action  to  recover 
damages  for  personal  injuries  was  before  us 
OD  a  former  appeal  of  defendant  (139  Mo. 
App.  545,  123  S.  W.  641),  and  was  reversed 
and  remanded  on  account  of  Improper  re- 
marks of  counsel  for  plaintiff  In  his  argu- 
ment to  the  Jury.  Another  trial  to  a  Jury 
resulted  in  a  verdict  and  Judgment  for  plain- 
tiff lu  the  sum  of  $4,000.  Defendant  appeal- 
ed, and  again  complains  of  Improper  re- 
marks In  the  argument  of  opposing  counsel. 
Without  repeating  the  remarks,  y/e  hold  that 
while  they  go  to  the  utmost  limit  of  pro- 
priety, they  manage  to  fall  within  the  rules 
of  forensic  debate  as  defined  In  our  former 
opinion.    Tbe  present  record  discloses  the 
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ame  facts  u  itated  and  considered  before 
and  aome  additional  facts  to  wblch  we  sball 
presetttl7  refer. 

The  fltet  contention  of  defendant  Is  that 
the  court  nred  in  giving  the  following  In- 
BtmCtlon  at  the  request  of  plalntUT:  "The 
court  tautnicta  ttie  Jury  In  this  case  that  If 
you  believe  from  the  evidence  that  Highly 
street,  muitloned  In  the  evidence^  Is  a  public 
tboroo^fare  ui  the  tlty  of  St  Jos^h,  and 
that  on  the  19th  day  of  October,  1BG6,  there 
waa  a  hole  w  excaTatlon  on  the  north  side 
of  said  street  and  In  an,  alleyway  lnterBe<it> 
log  with  Highly  street  from  the  north,  and 
that  aald  hole  ot  excavation  vas  In  Ihie 
with  the  sidewalk  cm  the  north  side  of  High- 
ly Btree^  and  you  further  believe  from  the 
evidence  that  the  city  of  St.  Joseph  knew 
of  the  existence  of  aald  hole  or  excavation 
a  flufBdent  length  of  time  to  have  repaired 
same  prior  to  the  19th  day  of  October^  190S, 
and  failed  to  do  so,  and  If  you  further  be* 
Ueve  from  the  evidence  In  this  case  that 
while  in  the  exerdse  of  ordinary  care  on 
her  part  plaintiff  In  this  caae  was  walking 
along  the  sidewalk  on  the  north  side  of 
Highly  street  at  the  place  mentioned  In  evi- 
dence^ and  that  It  was  in  the  nighttime, 
and  Uiat  plaintiff  could  not  aee  MUd  hole  or 
excavatitm.  and  that  plaintiff  stepped  into 
said  hole  or  ezcaTOtion,  and  was  thereby 
caused  to  fall  and  thereby  Injured*  then 
your  verdict  In  this  ease  wlU  be  for  plaintiff, 
provided  you  further  find  from  the  evidence 
that  plaintiff  delivered  to  the  mayor  of  the 
city  of  St  Joseph  a  notice  of  the  fact  that 
she  had  beok  injured  on  the  north  side  of 
Highly  street  at  said  alley  between  Eler- 
enth  and  Twelfth  streets  In  said  city,  giv- 
ing the  date  and  place  of  Injnry  in  said  no- 
tice, the  description,  location,  situation,  and 
condition  of  the  street  at  said  place,  tc^elh- 
«r  with  the  nature  of  h«  injuries  and  all  the 
circumstances  connected  therewith,  and  that 
she  would  dalm  damages  fOr  said  injuries, 
and  that  said  notice  was  served  or  delivered 
to  tbe  mayor  of  the  city  of  St  Joseph  wltii- 
in  sixty  (60)  days  after  the  Injnry  of  plain- 
tiff, If  any."  It  will  be  noticed  that  this  in- 
stmctiim,  which  assumes  to  cov&c  the  whole 
case  and  which  directs  a  verdict  on  the  hy- 
pothesis submitted,  omits  from  ttiat  hypothe- 
sis elemttits  tiiat  ordinarily  in  eaaea  of  this 
nature  are  Indispensable  to  the  exlstosce  of 
a  cause  of  action.  The  jiuy  were  not  re- 
quired to  find  that  the  presence  of  tbe  hole 
or  depression  into  which  plaintiff  fell  made 
the  sidewalk  unsafe  to  pedestrians,  nor  did 
tbe  instruction  tell  the  jury  that  defendant 
was  entitled  to  a  reasonable  time  after  the 
reception  of  actual  or  constructive  notice  in 
which  to  repair  the  defect.  The  city  was 
not  an  insurer  of  the  safety  of  the  sidewalk, 
but  was  bonnd  only  to  the  exercise  of  rea- 
sonable care  to  maintain  it  in  a  reasonably 
safe  condition  for  the  use  of  pedestrians. 
For  a  defect  In  the  sidewalk  to  constitute  a 
breach  of  such  duty,  It  must  be  found  that 


the  sidewalk  with  the  defect  In  It  was  not 
a  reaaonaUy  safe  way,  and  that  the  city  bad 
actual  or  constructive  knowledge  of  the  pres- 
ence of  the  defect  In  time  to  have  repaired 
it,  had  the  dty  acted  with  reasonable  dili- 
gence. Gerber  v.  Kansas  City,  106  Mo.  App., 
loc.  dt  196,  79  S.  W.  717;  Jackson  v.  Eau- 
sas  City,  106  Ma  App.,  loc;  dt  67,  79  3.  W. 
1174;  Ballard  v.  Kansas  City,  126  Mo.  App., 
loc.  dt  643,  101  8.  W.  1126. 

The  burden  was  on  plaintiff  to  establish 
the  existence  of  the  following  elemental 
facto:  First,  tiiat  while  properly  using  the 
ridewalk  ahe  fell  into  the  bole  and  was  In- 
jured; sectmd,  that  the  sidewalk  was  not 
reasonably  safe  on  account  ot  the  hole ;  and, 
third,  that  the  defect  had  existed  long 
enongSi  fn  tbe  dty.  In  the  exercise  of  rea- 
sonable care,  to  have  known  of  ito  existence 
in  time  to  have  repalnd  it  had  reasonaUe 
diligence  been  exercised.  Plaintiff  introdnc- 
ed  a  number  of  witnesses  whose  testimony 
covers  these  points,  is  uncontradicted  by  any 
evidence  offered  by  defendant,  and  is  con- 
sistent with  the  physical  facts  of  the  occur- 
rence. It  appears  beyond  question  that 
plalntlfC,  owing  to  the  darkness,  fell  into  a 
hole  in  the  way  across  tlie  alley  for  the  use 
of  pedestrians;  that  the  hole  had  been  made 
by  surface  water;  that  it  had  been  there 
more  than  four  months ;  and  that  it  was  of 
alee  and  depth  snflkdent  to  menace  the  safe* 
ty  of  travelers,  especially  on  a  dark  and 
rainy  night  We  are  giving  full  weight  to 
the  rules  that  require  a  plaintiff  to  prove 
bis  case,  and  that  call  for  submission  to  the 
jury  of  all  ctmstttaUve  issues  of  fact  raised 
by  the  pleadings,  and  we  are  willing  to 
concede  arguendo  that  the  omissions  from 
the  inidxnction  under  consideraUon  conaU- 
tuto  error,  but  we  are  not  willing  to  concede 
that  sndi  error  calls  for  a  reversal  of  the 
judgment  We  do  not  believe  the  error  was 
prejudldal,  and  we  have  no  right  to  reverse, 
a  judgment  except  for  prejndldal  error. 

The  nndisputed  facto  In  evidence  will  ad- 
mit of  no  other  condnslon  than  that  there 
was  a  hole  In  the  sidewalk  into  which  plain- 
tiff fell,  tluLt  it  made  the  way  unsafe,  and 
that  it  had  lieen  there  so  long  that  toe  dty 
was  negligent  In  having  suffered  It  to  re- 
main. It  would  be  a  travesty  on  jnstlce  to 
reverse  this  judgment  on  ground  about  which 
there  is  no  room  for  difference  of  opinlod 
among  reasonable  minds.  Defendant  Inslsto 
that  the  verdict  was  excessive,  and  asks  us 
to  disregard  the  testimony  of  plaintiff's  phy- 
sician In  our  consideration  of  this  point  We 
think  the  credlUllty  of  this  wltoess  and  the 
weight  to  be  given  his  testimony  were  Issues 
of  fact  for  the  Jury  to  solve.  But  aside  from 
his  testimony,  there  Is  substantial  evidence 
to  the  effect  that  in  consequence  of  her  foil 
plaintiff  suffered  a  serions  and  permanent 
injury  to  the  lower  part  of  her  ^plnal  cord. 
A  physician  appointed  by  tbe  court  on  mo- 
tion of  defoidant  to  make  an  examination  of 
plaintiff  testified  to  finding  subjective  sj'mp- 
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toms  of  sach  Injury  to  the  spinal  corfl  at  a 
point  below  the  twelfth  dorsal  vertebra, 
though  he  did  not  believe  that  vertebra  bad 
been  dislocated.  The  jury  were  entitled  to 
the  Inference  that  plalntlfC  Is  permanently 
crippled  and  rendered  a  nervoaB  wreck  from 
a  permanent  Injory  to  her  spine,  and.  In  this 
view  of  the  injnry,  we  think  the  verdict  was 
not  excessive. 
Tbe  judgment  la  affirmed.  All  concar. 


AMERICAN  HARDWOOD  LUMBER  GO.  T. 

DENT. 

(Springfield  Court  of  Appeals.   Missouri.  Dec. 
6, 1910.) 

1.  CoHTRAora  (1 158*)— Consntucnon— TzBMS. 

In  determining  what  a  contract  meauB,  the 
words  osed  muRt  be  given  their  usaal  and  ordi' 
naiy  meaning;  but,  subject  to  such  limitation, 
the  court  io  cases  of  doubt  will  give  that  con- 
struction to  the  language  used  which  will  uphold 
the  contract. 

[Ed.  Note.— For  other  casea  see  Oontracts, 
Cent  Dig,  S  T34;  Dec.  Dig.  JlSS.*] 

2.  CONTBACTS  (S  IM*)— CONSTBUOnON— E^JUI- 
TIEB. 

Courts  wOI  endeavor  to  construe  a  contract 
in  such  a  manner  as  is  most  equitable  to  the 
parties,  and  so  that  one  party  shall  not  have  an 
unfair  or  unreasonable  advantage  over  the 
other. 

[Ed.  Note.— For  other  cases,  gee  Contracts, 
Cent.  Dig.  t  735;  Dec.  Dig.  {  154.*] 

3.  Sales  (i  1*)— Contbaots— Defikitbnesb. 

A  memorandum  of  a  contract  for  tbe  sale 
of  lumber  addressed  to  the  seller  opened  with 
tbe  statement:  "You  may  enter  our  order  for 
the  following  hard  woods  to  be  gotten  out  he- 
tween  now  and  January  1,  1903."  It  then  con- 
tained a  sdiedule  of  prices  per  thousand  for  dif- 
ferent kinds  and  sizes,  and,  under  the  head 
"QuantitT,**  stated:  "You  are  to  cut  at  least 
500,000  leet  and  not  to  exceed  a  million  feet  of 
ato6k  within  the  attove  specified  contract."  Held 
that,  since  plaintiff  was  ^ven  no  discretion  as 
to  the  kind  and  quantity  of  lumber  to  be  cut  and 
tendered  except  that  the  amount  should  not  be 
.less  than  500,000  feet  nor  more  than  1,000.000, 
tbe  determination  of  such  elements  was  within 
defendant's  discretion,  and  hence  the  contract 
was  Buffidently  deGoite  to  sustain  a  suit  for 
damages  for  its  breach. 

[Kd.  Note.— For  other  caaas,  see  Sales,  Cent. 
Dig.  S  6;  Dec.  Dig.  |  1.*] 

4.  Salbs  <|  418*)  — Bbcaoh  or  GomsACT  — 
Dauaoxs. 

Where  a  contract  for  the  mannfactiire  and 
sale  of  lumber  provided  for  a  delivery  of  not 
less  than  600.000  feet  nor  more  than  ^000,000, 
and  specified  the  prices  to  be  paid  according  to 
tbe  kmd  and  slses  cut,  leaving  both  tbe  amount 
to  be  tendered  and  the  variety  to  the  seller's  dis- 
cretioa.  the  damages  recoverable  in  an  action 
for  the  seller's  breach  of  contract  should  be  de- 
termined with  reference  to  the  seller's  obliga- 
tion to  furnish  500,000  feet  of  the  kind  of  lum- 
ber on  wbich  the  loss  would  be  the  least. 

[Ed.  Mote. — For  other  cases,  see  Sales,  Cent 
Dig.  II  117Jr-1201;  Dec.  Dig.  |  4ia*] 

Appeal  from  St  Louis  Circuit  Court;  Rob- 
ert M.  Foster,  Judge. 

Action  by  the  American  Hardwood  Lumber 
Company  against  R.  K.  Dent  Judgment 


for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

JuUns  T.  MQOich,  for  appellant  Fearceb 
Davia  A  Curleeb  for  reapondNit 

COX,  J.  '  Action  for  damages  for  breach 
of  contract  Tbe  plalntlfC  at  the  trial  had 
tbe  contract  Idoitlfled,  thai  offered  it  In  evi- 
dence;  but,  upon  defendant's  objection,  tbe 
conrt  excluded  It.  PUdntlff  then  took  a  mm- 
suit  with  leave  to  move  to  set  the  same 
aside,  and,  npon  the  oonrf  s  rtf  nsal  to  do  so, 
has  appealed. 

Tb9  contract  reforred  to  was  as  tollowB: 
"St.  Louis,  Missouri.  Aug.  21,  1002. 

"Deot-Deming  Lumber  Co.,  Newton,  Mis- 
sissippi—Oentlemen:  You  may  enter  our  or- 
der for  the  following  hard  woods,  to  be  go^ 
ten  out  between  now  and  January  1, 1903. 

"Prices. 


Ist  *  2iid  qnartared  white  oak  *«  00  p«r  U.  n. 

Common               Do.               ....  10  00  Do. 
2M.  S  *  I  In.  plain  wblte  oak,  1st 

*  2na   n  00  Do. 

Do.            Common  So.   11  00  Do. 

1  In.  lit  *  2nd  Poplar   23  00  Do. 

1^  In.         Do   M  00  Do. 

m*Xta.    Do.   SB  00  Do. 

1  In.  Common  Poplar   18  00  Do. 

VA  in.          Do   14  00  Do. 

m  £  2  In.  Common  Poplar   16  00  Do. 

lat  ft  2nd  Ash   2S  00  Do. 

Common  Aah    16  00  Do. 

lat  ft  2nd  quartuad  Bad  Oak   W  00  Do. 

Common      Do   18  OO  Do. 


Plain  Red  Oak  $2  per  M  lesa  than  plain  white  oak. 
t  In.  plain  white  oak  same  price  as  plain  red  oak. 
Shtpplns  cullfl  ona-balf  prloa  ot  oommoa  grade*. 

"QuanUty. 

"You  are  to  cat  at  least  500.000  feet  and 
not  to  exceed  1«000^000  feet  of  stock  within 
the  above  spedfled  tlmew 

"Terms  of  Payment 
"It  is  agreed  and  understood  that,  when 
yon  have  this  stock  out  In  lots  of  60,000  feet, 
properly  plied  on  dry  piling  sticks,  we  are 
to  send  our  representative,  and  advance  yon 
$12  per  M  feet  on  all  stock  so -piled.  It  being 
understood  that  only  common  and  l>etter  will 
be  plied  together,  and  all  culls  and  mill  culls 
thrown  out  When  the  stock  Is  shipping  dry, 
we  are  to  send  our  inspector  to  Inspect  and 
measure  this  material  according  to  the  rules 
now  in  force  and  published  by  the  National 
Hardwood  Lumber  Association.  When  said 
lumber  is  so  Inspected  and  measured,  we 
are  to  pay  you  tbe  balance  due  you.  figured 
upon  the  above  list  of  prices,  less  the  $12 
per  M.  feet  advanced,  aiul  less  2  %  cash  dis- 
count. 

"When  the  $12  per  M.  feet  advancement  is 
made,  you  are  to  mark  the  plies  'Property  of 
American  Hardwood  Lumber  Company.'  Ton 
are  to  give  us  bill  of  sale,  covering  all  piles 
advanced  on  as  above  provided,  It  being  stip- 
ulated in  said  bill  of  sale  that  only  $12  per 
M  feet  has  been  advanced  on  tbe  stodc:  it 
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btfag  oDderBtood  tbat  title  paises  to  u  when 
the  $12  per  M  adTanoe  li  made. 

"It  Is  oiir  intentlcn  to  ship  tlie  thick,  idaln 
oak  and  ash  green. 

"Yon  are  to  hold  the  stock  on  yonr  yard 
free  ot  yard  rmt  and  to  load  Bame  oa  can 
at  Newton,  Ulas. 

"Inspection. 
"In  case  of  any  dlsagreonent  between  onr 
two  Inspectors  as  regards  loss  or  meaanre- 
ment,  It  Is  hereby  agreed  that  both  parties  to 
tbls  contract  wlH  abide  by  the  dedslon  ot 
an  anthorlzed  National  Hardwood  Ltunber 
Ass^  tanpector,  whose  <^clal  certlflcate  on 
sndi  lumber  In  dispute  wUt  be  considered 
final ;  In  case  snCh  an  Inspector  Is  called  In, 
tbe  bnyer  and  seller  will  equally  divide  the 
expense. 

"Thickness  and  Lengths. 

"The  qnartered  oak.  t>oth  red  and  white, 
li  to  be  cut  1  in.  114  and  1^  In.  The  plain 
oak  Is  to  be  cut  2^  In.,  8  In.  and  4  In.  The 
poplar  as  much  as  possible  into  1%  In.  and 
1^  In.  We  can  also  use  some  1  In.  and  2 
In.  thickness.  Ash  Is  to  be  cut  as  much  2^ 
in.  and  thicker  as  possible.  Yon  will  cnt  as 
much  14  and  16  ft.  lengths  as  possible,  and 
not  orer  10  %  10  ft 

'Tours  respectfully,  American  Hardwood 
Lumber  Company,  by  Oea  H.  Cottrlll,  Sec- 
retary. 

"Acc^ted:  D«it-Demlng  Lumber  Com- 
pany, by  B.  K.  Dmt,  SeCy  &  Treas." 

Tti»  objection  to  this  contract  was  that  It 
was  so  ambignous  and  Indefinite  that  it 
could  not  support  plaintiff's  cause  of  action ; 
tbat  there  was  nothing  to  show  the  amount 
and  quantity  of  each  variety  of  lumber  to 
be  shipped.  When  this  objection  was  made, 
coQQsel  for  plaintiff  stated  tbat  he  expected 
to  follow  the  Introduction  of  the  contract 
with  oral  testimony  tending  to  remove  all 
tDdeflnlteness  and  ambiguity,  If  there  was 
any.  In  the  «mtract,  and  that  he  would  show 
tbat  it  was  understood  between  the  parties 
that  90  i>er  cent  of  the  lumber  to  be  fur- 
nished should  be  poplar  and  10  per  cent  of 
tbe  otfaw  varieties.  The  objection  was  sus- 
tained, and  the  offer  of  the  oral  testimony 
also  refused.  The  questions  to  be  decided  In 
tbls  court  are:  Tirst,  a  construction  of  the 
contract;  second,  the  admissibility  of  the 
oral  testimony  offered. 

When  the  terms  of  a  contract  are  clearly 
expressed,  there  is  no  room  for  construc- 
tion, and  tbe  contract  must  stand  or  fall  as 
it  Is  written.  In  determining  what  a  con- 
tract means,  the  words  used  in  It  are  to  be 
Kiven  their  usual  and  ordinary  meaning. 
Subject  to  these  llmltatlona,  the  court  will. 
In  cases  of  doubt,  give  that  construction  to 
the  language  used  which  will  uphold  the 
contract  Wiggins  Ferry  Ca  v.  0.  A  A.  R.  H. 
Co.,  128  Mo.  224,  27  8.  W.  668.  The  courts 
will  endeavor  to  give  the  ccmtract  that  con- 
rtrnctlon  most  equitable  to  the  parties,  and 
wbld)  will  not  give  one  partj  an  unfair  or 
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unreasonable  advantage  over  the  other.  JohO' 
son  County  v.  Wood,  84  Mo.  489,  519;  Mc- 
^lanuB  V.  Fair  Shoe,  etc.,  Co.,  60  Mo.  App. 
216 ;  Laclede  Power  Co.  v.  Stlllwetl,  97  Mo. 
App.  2S8.  71  8.  W.  880.  The  ultimate  ob- 
ject of  the  courts  In  construing  contracts  al- 
ways is  to  ascertain  tbe  intention  of  the  par- 
ties, and,  when  there  Is  room  for  construc- 
tion at  all.  the  court  may  consider  In  con- 
nection with  the  contract  the  condition  and 
surroundings  of  the  parties,  and  the  objects 
they  had  In  view,  and  these  matters,  If  not 
expressed  In  the  contract,  may  be  shown  by 
parol. 

By  looking  at  tbe  contract  itself  and  tbe 
pleadings  In  this  case,  we  discern  that  the 
plaintiff  was  doing  business  In  St.  Louis, 
Mo.,  and  the  defendant  was  doing  business  at 
Newton,  Miss.  Looking  now  to  the  contract, 
and  coDstraing  it  In  the  light  of  the  rules 
above  enunciated,  let  us  detwmlne  whether 
or  not  it  is  a  valid  contract 

The  opening  statement  of  the  contract  is: 
"You  may  enter  our  order  for  Ihe  following 
hard  woods  to  be  ootten  out  between  now 
and  January  1,  1903."  (Italics  are  ours.) 
From  this  statement  we  understand  that  the 
lumber  ordered  was  at  that  time  In  tbe  tree, 
and  the  words  "to  be  gotten  out"  mean  that 
it  was  to  be  sawed  and  prepared  for  ship- 
ment, and  this  was  to  be  done  by  defendant 
This  position  Is  given  force  by  the  following 
provision  In  the  contract:  "It  Is  agreed  and 
understood  that  when  you  have  thU  stock 
out  In  lots  of  60,000  feet  properly  piled  on 
dry  piling  sticks,  we  are  to  send  our  repre- 
sentative and  advance  you  f  12  per  M  feet  on 
all  stock  so  piled.  ♦  •  (itaUcs  are 
ours.)  Plaintiff  was  not  expected  to  have 
a  man  preset  to  watch  the  sawing  and  pil- 
ing of  this  lumber.  Hence,  the  language  In 
the  two  sections  of  the  contract  Including 
the  words  "to  be  gotten  out"  and  the  words 
"when  you  have  this  stock  oat"  means  that 
the  getting  out  and  piling  of  the  lumber  was 
to  be  done  by  defendant  and  this  necessarily 
Included  its  selection  by  him.  Then,  -when 
he  had  gotten  out  and  piled  60,000  feet,  the 
plaintiff  was  to  send  a  representative  and 
advance  defendant  ^12  per  M  feet  and  the 
lumber  so  plied  was  then  to  be  marked 
"Properly  of  American  Hardwood  Lumber 
Company,"  and  title  was  to  pass  to  plaintiff 
at  that  time.  The  contract  further  provided 
that  when  the  lumber  was  dry  enoagh  to 
ship,  plaintiff  was  to  send  an  inspector  to  in- 
spect and  measure  the  lumber  previously 
piled  by  defendant  Again  showing  that  the 
parties  understood  that  at  the  time  the  con- 
tract was  made  the'  lumber  was  yet  In  the 
tree,  and  was  to  be  sawed  and  piled  green, 
and  it  was  to  remain  upon  defendant's  yards 
until  It  was  dry  enough  to  ship,  at  which 
time  It  was  to  be  Inspected,  and  if  upon  in- 
spection it  was  found  to  comply  with  the 
standard  fixed  by  the  contract  the  balance 
of  the  purchase  price  was  to  be  paid. 

At  no  place  in  this  contract  Is  the  itolntlff 
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given  any  discretion  In  relation  to  any  mat- 
ter contained  thereto.  His  duties  were: 
First,  -n-hen  notified  by  tbe  defendant  that 
50,000  feet  of  lumber  bad  been  gotten  out 
and  piled,  to  pay  $12  per  M  feet  tbereon. 
Its  next  duty  was,  wben  this  lumber  had 
dried  suflSciently  to  ship,  to  Inspect  It  ac- 
cording to  the  rules  of  the  National  Hard- 
wood Lumber  Association  and  then  pay  tbe 
balance  of  the  purchase  price.  There  was 
no  provision  in  the  contract  vriMb  would 
authorize  plaintiff  to  reject  any  lumber  on 
account  of  tbe  amount  furnished  of  any  par- 
ticular kind,  but  bad  the  entire  amount  pro- 
vided for  by  the  contract  been  gotten  out 
and  piled  by  the  defendant  from  a  single 
variety  mentioned  In  the  ccmtract,  and  if  on 
Inspection  this  lumber  had  measured  up  to 
the  standard  provided  In  tbe  contract  by 
which  it  should  be  Judged,  the  plalntUC 
would  have  been  ctnopelled  to  recdve  It. 

Construing  the  contract  as  a  whole,  our 
conclusion  la  that  the  selectlm  of  the  tim- 
ber was  left  to  the  defendant,  and  it  was 
Ilia  duty  to  aaw  it  and  pile  It,  and,  had  be 
done  B<^  It  would  have  plainly  been  the  duty 
of  plalnUff  to  have  accepted  it,  provided, 
upon  Inspection,  It  was  found  to  come  up  to 
the  reoulred  standard.  The  total  amount  of 
lumber  to  be  furnished  was  to  be  not  less 
than  600.000  feet  nor  more  than  1,000,000 
feet,  and,  since  defendant  waa  to  select  and 
pile  the  lumbar,  he  could  also^  If  he  chose, 
have  furnished  only  tbe  minimum  amount 
spedfled  In  the  contract  Tbls  construction 
Is  a  reasonable  one.  At  the  time  the  con- 
tract was  executed,  tiie  lumber  was  in  the 
tre&  PlalntUr  taiew  that,  and  also  knew 
that  wben  defmdant  went  to  saw  It  he 
might  find  some  of  the  kinds  moitloned  unfit 
for  market  He  also  knew  that  there  might 
be  dlCBculty  in  determining  beforehand  Just 
how  much  of  each  variety  it  would  be  prac- 
ticable for  defendant  to  furnish,  and  for 
these  reasons  tbe  amount  of  each  Tariety  to 
be  fnmWied  could  not  well  be  Inserted  in 
the  contract  In  any  event  Blnce  the  right 
of  selection  was  left  to  defendant,  he,  cannot 
now  be  heard  to  complain  that  the  amount 
to  be  furnished  of  ea(di  kind  waa  not  speed- 
fled  in  the  contract  for  he  iras  empowered 
to  make  the  selection,  and,  if  he  wanted  to 
comply  with  the  contract  upon  his  part  he 
Rbould  have  done  so. 

Our  conduslon  Is  that  this  contract  Is  not 
otien  to  the  objection  that  It  Is  so  indeOaite 
and  uncertain  that  it  could  not  be  complied 
with,  and  the  court  erred  in  excluding  it 

As  to  the  parol  testimony  offered  by  plain- 
tiff, it  would  be  competent  to  show  the  iritua- 
tlon  of  the  parties,  the  fact  that  tbe  lumber 
was  not  yet  aawed.  altbou^  that  fttct  we 
think,  snffleioitly  appears  from  the  contract 
Itself,  but  it  waa  not  competent  to  show  that 
the  parties  had  agreed  that  the  lumber  to 
be  furnished  should  be  00  per  cent,  poplar. 


for  that  would  be  to  add  to  tbe  contract  a 
provision  which  cannot  be  reasonably  in- 
ferred from  the  words  used  !n  the  contract 
and  hence  would  be  opoi  to  the  objection 
that  it  would  vary  Uie  terms  of  the  written 
contract 

It  Is  also  contended  that  tbls  action  must 
fall  because  no  measure  of  damages  can  be 
fixed.  Having  determined  that  the  contract 
authorized  defendant  to  select  the  kind  of 
lumber  he  would  furnish  plaintiff  under  the 
contract  the  difficulty  In  fixing  the  stand- 
ard for  the  measure  of  damages  disappears. 
The  fact  that  he  is  now  called  upon  to  re- 
spond in  damages  for  failure  to  make  tbe- 
Belectlon  and  furnish  the  lumber  does  not 
destroy  that  rlibt  of  selection;  but  i^i  es- 
timating the  damages  for  a  breach  of  tbe 
contract  It  should  be  assumed  that  If  he 
had  furnished  the  lumber,  be  would  have 
made  the  selection  that  would  be  most  ad- 
vantageous to  bim,  and  would  have  furnish- 
ed <mly  the  minimum  amount  be  was  requir- 
ed to  furnish  if  be  was  furnishing  It  at  a 
loss.  Therefor^  for  the  purpose  of  fixing 
the  damages,  the  kind  of  lumber  on  whlcb 
the  damage  would  be  least  should  be  select- 
ed, and  the  amount  on  which  It  Is  to  be 
computed  should  be  fixed  at  500,000  feet,  the 
minimum  amount  to  be  furnished  under  the 
contract  If,  when  this  is  don^  it  shall  ap- 
pear that  no  actual  damage  has  resulted  to 
plaintiff,  then,  in  case  of  a  verdict  In  its 
favor,  its  recovery  would  be  limited  to  nom- 
inal damages. 

The  Judgment  will  be  revarsed,  and  the 
cause  remanded.   All  concur. 


BAMBRICK  V.  BAMBBICE  BROS. 
00M8T.  OO, 
(Springfield  Oonrt  of  Appeals.   Hissonrl.  Dec. 

i8ia) 

1.  GARNISmnHT  (I  168*)— Pl^DIKO— Deniai. 

Under  Rev.  St  1009,  i  2431,  providing  that 
tbe  denial,  if  any,  of  garnishee's  answer,  shall 
contain  the  grounda  on  which  recoveiy  Is  sought 
of  garnishee,  and  garnishee  may  reply,  and  the 
IsBOes  made  by  the  denial  and  reply  shall  be  the 
sole  isaaea  tried,  the  denial  must  state  whether 
there  is  any  iodebtedneaa  due  from  garnishee  to 
defendant 

rE<d.  Note.— For  other  casM,  see  Garnishment 
Cent  Dig.  SS  28S-207;  Dec;  Dig.  {  16S.*] 

2,  Gabnishmeitt  <|  114*)— Hokbts  Subject 
—Wages  Basnko  Bktwekn  Gakhishmsnt 

AND  ANSWBB. 

Under  Rev.  St  1909,  |  2418,  providing  that 
service  of  notice  of  gamlsunent  shall  attadi  all 
money  of  defendant  in  the  garnishee's  posses- 

sion  at  the  time  of  service  ot  garnishment  or 
shall  come  into  his  poeseBsion  or  be  owing  by 
him  "between  that  time  and  the  time  of  SMng 
his  answer,"  wages  of  defendant  from  gar- 
nishee, unearned  at  the  time  of  tbe  ootice,  but 
earned  and  accrued  before  the  filing  of  ^r- 
□ishee's  answer,  are  subject  to  the  garnishment. 

[Kd.  Note.— For  other  cases,  see  Garnishment 
Cent.  Dip.  S  233;  Dec.  Dig.  f  114.*] 
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i.  QAXHUBimtT  <|  162*)— EiyiDEirOB. 

Gftmishee  is  not  presnintd  to  be  liable,  and, 

lutving  denied  any  indebtedness,  plaintiff,  to 
make  him  liable,  mtiat  prove  the  indebtedness,  as 
defendant  would  have  bad  to  do,  had  he  aaed 
gamisbee. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  f  300;  Dec.  Dig.  S  162.*] 

4.  GAKRiSHinnr  (S  41*)— Salast. 

Salary  of  defendant  may  be  gaxnlalied  as 
soon  as  earned,  thougb  before  it  becomes  due, 
bat  not  before  it  is  earned. 

[Ed.  Note.— For  other  cases,  see  Gamlsb- 
ment.  Cent.  Diff.  U  78-81 ;  Dec.  Dig.  S  41.*] 

5.  GaBNISHMBICT  {%  116*)— SJLI.4BT— Pathent 
Before  Due. 

Salary  of  defendant  being  gamisheed  after 
it  is  earned,  Imt  before  it  is  due,  garnishee  can- 
not relieve  himself  of  the  effect  of  the  service  of 
the  notice  of  the  garnishment  "by  making  pay- 
ments to  defendant  before  they  are  dne,  after 
such  servioe. 

[Ed.  Note.~-For  other  cases,  see  Garnishment, 
Cent  Dig.  I  237 ;  Dec.  Dig.  {  116.*] 

6.  GABRIBmiENT  (f  114*)— SaLABT— PATMCHT 

Iir  ADVARCB— Agbeeubnt  Bxtobb  Gaxnibh- 

UEKT. 

Gamiihee'a  agreement  with  defendant  being 
to  pey  him  for  his  services  a  certain  amount  per 
month  in  advance,  and  this  agreement  having 
been  made  iwfore  the  garnishment,  end  not  be- 
ing shown  to  have  been  made  for  the  purpose  of 
hindering  defendant's  creditois,  and  nothing  bar* 
ing  been  due  from  garnishee  to  defendant  when 
DOtice  of  garnishment  was  served,  and  the  salary 
for  each  month  tikereaf  ter,  prior  to  the  filing  of 
garnishee's  answer,  having  been  paid  in  advance, 
garnishee  was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  S  233;  Dec.  Dig.  1  114.*] 

7.  Gabkishuert  (i  116*)— Salabt— Patkeht 

BBFOBB  Dtm  —  AOBEDCERT  ATTBB  OABNISH- 
HENT. 

Where,  at  the  time  of  gamislmient  of  de- 
fendant's wages,  there  was  no  agreement  that 
they  should  be  paid  him  In  advance,  but  there- 
after,  for  the  purpose  of  defranding  plaintiff  out 
of  his  claim  against  defendant,  it  was  agreed 
between  him  and  garnishee  that  tbey  abould  be 
paid  in  advance,  wages  earned  between  the  time 
of  garnishment  and  the  filing  of  garnishee's  an- 
swer and  so  paid  were  nibjeet  to  the  gamlsh- 
Bent. 

[Ed.  Note.r— For  oUier  cases,  see  Qamlshment, 
Cent.  Dig.  {  237;  Dec  Dig.  1 116.*] 

&  GABinSHlfBIfT    (I    172*)  —  iNnBUOnONS  — 
RUTEltBHCB  TO  ANSWKE. 

While  garnishee's  answer  wonld  have  been 
comiKtent  evidence,  had  it  lieen  offered,  yet  it 
not  having  been  offered,  and  the  jury  having 
been  unable  to  know  what  agreement  d^endont 
and  garnishee  entered  Into,  as  set  out  in  such 
answer,  an  instruction  was  erroneous  in  author- 
izing a  recovery  if  defendant  entered  into  an 
agreement  to  receive  a  certain  salary  payable 
monthly  in  advance,  "as  set  oat  in  the  gar- 
nishee's answer." 

(Ed.  Note.— Fox  other  casea^  ae«  Ganiahment, 
Dec.  Dig.  I  172.*] 

d.  Tbial  (I  253*)— IzTSTBucnoNa, 

There  being,  in  garnishment  for  wages, 
cMQicting  evidence  as  to  the  material  ques- 
tion, whether  the  agreement,  whereby  gamistiee 
was  to  pey  defendant  liis  monthly  salary  in  ad- 
vance, was  made  prior  or  subsequent  to  service 
of  the  notice  of  garnishment,  an  InstructioD,  au- 
thorixing  recovery  if  such  agreement  was  entered 


Into  withont  salnnitting  inch  Question  to  the 
jury,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  61S-«23;  Dec.  Dig.  |  253.*] 

Appeal  from  St  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Garnishment  proceedings  by  Mallnda  Bam- 
brlck  against  Bambrlck  Bros.  Construction 
Company,  garnishee  of  John  Bambrlck. 
Judgment  for  plaintiff.  Garnishee  appeals. 
Reversed  and  remanded. 

T.  J.  Rowe,  Henry  Bowe.  and  Thomna  J. 
Rowe,  Jr.,  for  appellant  Frank  A.  Ilabig, 
El  Q.  Cortls,  T.  P.  Young,  and  F.  A.  Mac- 
Manns,  for  respondent 

NIXON,  P.  J.  This  was  a  proceeding  on 
an  execution  In  faTor  of  Malinda  Bambrlck 
and  against  John  Bambrlck  issued  from  the 
circuit  court  of  the  city  of  8t  Louis  return- 
able to  the  October  term,  100&  On  the  re- 
turn of -the  execution,  on  Octobw  2,  1906, 
plaintiff  filed  certain  interrogatories.  On 
October  8,  190^  Bambrlck  Bros,  Constnic- 
tion  Oompany,  a  corporation,  filed  Its  an- 
swer, as  garnishee^  to  plalntut's  interroga- 
tories. In  which  It  was  stated  tliat  the  gar- 
nishee paid  the  defendant,  John  Bambrlck, 
at  the  rate  of  97S  per  month  for  all  senrlces 
rendered  by  bSm  to  said  garnishee,  and  that 
hts  wages  is  paid  monthly  In  adTance  on 
the  first  day  of  each  month.  On  October  23, 
1006,  plalntlir  filed  her  amended  denial  to 
the  garnishee's  answer.  On  motion  of  the 
garnishee,  a  portion  of  It  was  stricken  out, 
leaving,  substantially,  the  following:  Plain- 
tiff stetes  that  she  obtained  a  Judgment 
against  the  defendant,  John  Bambrlck,  on 
the  6th  day  of  March,  1S99,  for  support  and 
maintenance,  whereby  it  was  ordered  that 
he  pay  to  the  plaintiff  the  sum  of  $30  for 
tbe  first  month,  and  the  further  sum  of  $25 
a  month  thereafter,  but  that  defradant  had 
paid  nothing  on  said  judgment  It  Is  al- 
leged that  John  Bambrlck  Is  the  president 
of  the  Bambrlck  Bros.  Construction  Compa- 
ny, garnishee  herein,  and  receives  a  monthly 
salary  of  $300;  that  the  said  garnishee  has 
entered  into  an  agreement  with  the  said 
John  Bambrlck  and  pnys  him  In  pnrsnaiico 
thereof  $75  per  month,  in  advance;  that  the 
balance  of  his  said  salary  of  $300  per  month 
ta  paid  to  other  officers  of  the  gamisbee  for 
hla  use;  that  the  agreement  entered  Into 
between  the  garnishee  and  the  said  John 
Bambrlck  to  pay  the  said  John  Bambrlck 
the  sum  of  $75  per  month  In  advance,  as  set 
out  In  garnishee's  answer,  was  made  with 
a  fraudulent  Intent  to  defraud  plaintiff  out 
of  her  claim  against  the  defendant  and  hin- 
der and  delay  and  defraud  plaintiff  In  the 
collection  of  said  claim;  thnt  the  gamisbee 
had  full  knowledge  at  the  time  it  entered 
into  said  agreement  of  such  Indebtedness  and 
made  and  mtered  Into  said  agreement  for 
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the  purpose  of  defrauding  the  plaintiff  In 
the  collection  of  her  debt;  that  John  Bam- 
brlck  had  been  in  the  employ  of  the  gar- 
nishee as  president  since  the  6th  day  of  Sep- 
tember, 1900.  Plaintiff  asked  Judgment 
against  the  garnishee  for  the  sum  of  $1,200. 
There  was  also  a  second  count  as  to  stock 
haTlng  been  issued  to  the  defendant  and  dlTl- 
dends  paid  on  account  of  such  stock;  but, 
as  on  the  trial  no  claim  was  made  under  this 
count,  It  Is-  unnecessary  to  set  it  out  On 
December  13,  1906,  the  garnishee  filed  a  re- 
ply to  the  amended  denial,  as  follows  (cap- 
tion omitted):  "Defendant  for  a  reply  to  the 
amended  denial  of  Its  answer  herein  denies 
each  and  every  allegati<m  therein  contained. 
For  farther  reply  defendant  says  that  there 
is  another  action  now  pending  in  division 
1  of  the  circuit  court  of  the  city  of  St  Louis, 
llfK,  wherein  Mallnda  Bambrlck,  the  plaintiff 
herein,  Is  plaintiff,  and  the  Bambrlck  Bros. 
Construction  Company,  garnishee  of  John 
Bambili^  are  defendants,  said  case  being 
No.  42,101,  for  the  same  cause  of  action  as 
the  one  aU^;ed  in  the  reply  herein.  Where- 
fore the  garnishee  hoeln  x>rays  to  be  dis- 
charged hence  with  its  costs.** 

At  the  trial,  the  coni%  a.t  plaintiff's  In- 
stance,  gare  the  following  instruction:  "The 
court  Instructs  the  jury  that  In  case  you  find 
and  beliere  from  the  evidence  that  JtAn 
Bambrlck  entered  into  an  agreement  to  re* 
celTe  a  salary  of  |75  a  month  payable  month- 
ly In  advance,  as  set  out  in  the  gamisfaee's 
answer,  for  the  purpose  of  defrauding  plain- 
tiff out  of  ber  claim  against  him  and  for 
the  purpose  of  prevoiting  her  from  subdsct- 
Ing  his  salary  to  the  payment  of  her  said 
claim;  and  that  this  purpose  uras  known  to 
the  gamlabe^  Bambrlck  Bros.  Construction 
Company,  at  the  time  It  made  tiie  agree- 
ment to  pay  him  his  salary  In  advance;  and 
that  the  garnishee  entered  Into  said  agree- 
ment for  the  purpose  of  assisting  him  in 
said  fraudulent  purpose — thm  In  that  case 
you  shall  find  a  verdict  in  favor  of  the  plain- 
tiff upon  the  first  count  of  her  denial  for 
such  sum  as  you  shall  find  from  the  evidraice 
the  garnishee  paid  to  the  said  John  Bam- 
brlck as  salary  between  the  28tb  day  of 
June,  1906,  the  date  of  the  service  of  the 
writ  of  garnishment,  and  the  8th  day  of  Oc- 
tober, 1906,  the  date  upon  which  said  gar- 
nishee filed  its  answer  her^,  under  said 
agreement" 

The  principal  contention  on  this  appeal  Is 
that  the  plaintiff's  amended  denial  fails  to 
state  a  cause  of  action  against  the  garnishee, 
and  that  the  court  erred  in  giving  the  In- 
struction for  the  plaintiff,  over  appellant's 
objection. 

The  rules  of  pleading  In  garnishment  pro- 
ceedings are  prescribed  by  our  statute  (sec- 
Uon  2431,  Rev.  St  1909)asfoUowS:  "  •  •  « 
In  all  cases  whrae  the  answer  of  the  gar- 
nishee is  dttiied,  the  denial  shall  contain, 
specially,  the  grounds  upon  which  a  recovery 


Is  sought  against  the  garnishee;  and  the  gar- 
nishee shall  be  entitled  to  a  reply,  and  the 
Issue  or  Issues  made  up  on  the  denial  and 
reply  shall  be  the  sole  Issue  or  issues  tried, 
and  the  Issue  or  issues  shall  be  tried  as  or- 
dinary issues  between  plaintiff  and  defend- 
ant" In  the  construction  of  this  section,  it 
has  been  nnlformly  held  that  the  Issues 
raised  by  the  denial  and  the  reply  are  the 
sole  Issues  to  be  tried.  Dodge  v.  Knapp,  112 
Mo.  App.  513.  87  S.  W.  47;  Holker  v.  Hen- 
nessey, 141  Mo.  527.  42  8.  W.  1090,  39  L.  B. 
A.  165.  64  Am.  St  Bep.  624.  Like  any  other 
pleading,  the  denial  should  contain  aver- 
ments which  should  set  forth  such  special 
facts  as  would  advise  the  garnishee  of  the 
particular  issue  of  fact  which  he  is  expected 
to  meet  The  object  to  be  accomplished  in 
proceedings  by  garnishment  Is  to  Impound 
or  appropriate  a  spedfled  sum  of  monef  be- 
longing to  and  due  the  defendant  and  owing 
by  the  garnishee,  and  the  Issue  at  the  bot- 
tom of  the  proceedings  Is  whether  the  gar- 
nishee Is  Indebted  to  the  Jndgmoit  debtor 
In  any  greater  sum  than  the  amount  admit- 
ted In  his  answra,  HeacB  it  is  fundameatal 
that  the  denial  tiionld  state  whether  there 
la  any  Indebtedness  due  tnmi  the  garnishee 
to  the  debtor,  so  that  this  Issue  of  fact  may 
be  presented  by  the  denial. 

In  this  case,  the  garnishee  In  Its  an- 
swers to  the  plalntUTs  InterrogatOTlea,  de- 
nied any  Indebtedness;  the  ftnirth  answer 
being:  "That  It  pays  the  said  John  Bam- 
brlck at  the  rate  of  $75  per  monOi  tm  all 
services  rendered  by  him  to  said  company, 
and  that  his  said  wages  Is  paid  monthly  in 
advance  on  the  first  day  of  each  month." 
Section  2416,  Bev.  St  1900,  provides  as  fol- 
lows: "Effect  of  notice  of  garnishment. — ^No- 
tice of  garnishment,  served  as  provided  In 
this  article,  shall  have  the  effect  of  attaching 
all  •  •  •  money,  •  •  •  of  the  defend- 
ant In  the  garnishee's  possession  or  charge, 
or  under  his  control  at  the  time  of  the  serv- 
ice of  the  garnishment,  or  which  may  come 
into  his  possession  or  diarge,  or  under  his 
control,  or  be  owing  by  him,  between  that 
time  and  the  time  of  filing  bis  answer. 
•  ♦  • "  Under  this  statute,  wages  of  a 
debtor  which  were  unearned  at  the  time  of 
the  notice,  but  which  were  earned  and  ac- 
crued before  the  garnishee  filed  its  answer, 
are  subject  to  garnishment  Dlnklns  v.  Crun- 
den-Martin  W.  Co.,  90  Mo.  App.  810,  73  S. 
W.  246;  Barnes  v.  Waltke  &  Ca,  135  Ma 
App.  488,  lie  fi.  W.  7. 

At  the  trial  of  this  case,  the  only  liability 
of  the  garnishee — ^under  the  evidence  ad- 
duced by  the  plaintiff — upon  which  a  recov- 
ery was  sought,  was  as  to  the  salary  of  $7o 
a  month.  The  evidence  showed  tiiat  John 
Bambrlck  had  been  connected  with  two  com- 
panies, the  first  one  being  known  as  the 
Bambrlck-Bates  Construction  Company,  whldi 
had  gone  out  of  busiuess,  and  the  other  as 
the  Bambrlck  Bros.  Oonstiruction  Companar* 
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wUch  had  bean  organlnd  u  a  corporatloii 
br  flie  same  parties  and  bad  taken  up  end 
culled  on  the  bnslnees  of  the  former  com- 
pany; that  J<An  Bambrick  was  the  presi- 
dent of  tlw  corporation  and  -was  receiving 
for  hlfl  Bwrlcee  ttie  aom  of  $76  per  month. 
The  question  waa  a  controverted  one  as  Co 
whether  his  asreement  with  the  cozporatlon 
as  first  made  was  that  his  salary  of  $75  per 
numth  should  be  paid  In  adTancor  or  after 
the  services  were  rendered. 

The  evidence  tended  to  show  that  the  serv- 
ice of  the  notice  of  garnishment  was  on 
Jane  28,  1906,  and  the  garnishee  filed  Its  an- 
swer on  October  8,  1900.  The  payment  of 
the  defendant's  salary  Inmiedlately  before 
the  garnishment  was  on  the  7th  day  of  June, 
1906,  and  payments  of  salary  after  that  time 
were  made  In  advance;  that  Is,  his  salary 
for  Jnly,  %TS,  was  paid  on  Jnne  80th ;  for 
AasDSt,  on  Angnst  let;  for  September,  on 
September  1st ;  for  October,  on  October  1st — 
by  which  It  was  made  clear  that  prior  to  the 
service  of  the  garnlBbmeot  payments  had  not 
been  made  in  advance,  but  that,  after  the 
service  of  the  garMsbment,  an  arrangement 
was  made  by  which  bis  salary  was  payable 
and  was  actually  paid  in  advance^  There 
was  testimony,  however,  offered  by  tbe  gar- 
nishee, that  the  agreement  for  the  payment 
of  tbe  salary  in  advance  bad  existed  from 
tbe  time  of  the  formation  of  tilie  garnishee  as 
a  corporation. 

Tbe  law  indulges  no  presumption  that  the 
garnishee  is  liable,  and  liability  must  be 
made  to  afllrmatively  appear  in  order  to 
jnstify  a  verdict.  In  this  case,  the  garnishee 
having  denied  any  indebtedness,  the  burden 
of  showing  SQCh  Indebtedness  on  the  part  of 
the  garnishee  to  the  debtor  devolved  upon 
the  plaintiff;  and  the  pIaintlfl^  In  order  to 
subject  the  garnishee  to  a  liability  denied  1^ 
It.  must  show  facts  which  would  enable  the 
defendant  to  maintain  a  suit  against  the 
^mlshee.  Queries  t.  Porter,  12  Mo.  7S; 
Smith  T.  Helde^er,  89  Mo.  167;  Helton  t. 
South  Pac.  R.  Co.,  50  Mo.  151;  Reagan  t. 
PadUe  B.  Ca,  21  Mo.  SO.  The  plaintiff  tn 
exeentltm  to  recover  must  prove  the  Indebt- 
edness In  the  same  manner  as  the  defendant 
would  be  compelled  to  do  had  he  sued  the 
garnishee.  Karnes  t.  Prltchard,  86  Mo. 
186. 

Of  course.  It  follows  that  If,  before  the 
service  of  tlie  writ  of  garnishment,  a  bona 
fide  contract  between  the  garnishee  and  Oie 
judgment  debtor  was  entered  Into  wbldi  af- 
fected tbe  liability  or  the  accountability  of 
the  garnishee  to  the  def^dant,  the  garnish- 
ment wonld  also  be  affected  and  rendoed 
sabordlnate  to  mtSk  oraitract  In  this  case 
tbe  Issue  material  to  the  dedrion  of  the  con* 
troversy  between  the  parties  was  as  to  wheth- 
er the  agreement  to  pay  the  $75  monthly  sal- 
ary in  advance  was  made  prior  or  subseqaent 
to  the  date  of  the  service  of  the  gambdmient 
If  sacb  agreement  to  pay  In  advance  was  not 
made  prlcv  to  snch-  service^  and  the  gar- 


nishee, after  such  service,  paid  the  same  in 
advance.  It  was  anbject  to  garnishment  The 
salary  of  the  defendant  ml^t  be  attached  In 
the  bands  of  the  garnishee  as  soon  as  earn- 
ed, though  before  it  became  dne;  but  the 
garnishee  cannot  relieve  Its^  of  the  ttteet 
of  the  service  of  the  notice  of  garnishment 
by  maUng  payments  to  the  defoidant  before 
they  were  due^  after  snch  service.  Ely  v. 
Blacker,  112  Ala.  811,  20  South.  670;  Qood- 
vrtn  T.  Olaytor,  187  N.  O.  224,  49  8.  B.  173, 
67  L.  R.  A.  209,  107  Am.  St  Rep.  479.  But 
It  Is  the  firmly  established  rule  tl^t  a  credit- 
or will  be  dented  the  right  to  attadi  by  gar- 
nishment the  unearned  salary  of  bis  debtor. 
Thomas  r,  Otbbons.  61  Iowa,  60,  15  N.  W. 
503;  Relnhart  t.  Empire  Soap  Ck>.,  33  Mo. 
App.  24. 

The  garnishee's  answer  In  this  case  states 
a  monthly  hiring  of  the  defendant  by  the 
gamiabee  and  an  agreement  to  pay  him  for 
his  services  $TC  per  month  In  advance.  If 
this  answer  was  true,  and  the  hiring  was 
only  from  month  to  month,  then  there  was 
no  time  between  the  date  of  tbe  service  of 
the  garnishment  summons  and  tbe  date  of 
filing  the  answer  when  the  defendant  himself 
could  have  maintained  an  action  against  tbe 
garnishee.  Tbe  language  In  the  case  of  Rein- 
hart  V.  Empire  Soap  Co.,  supra,  is  applica- 
ble here:  "We  certainly  cannot  say  that  as 
a  matter  of  law  an  agreement  to  pay  wages 
in  advance  Is  void.  If  the  agreement  was 
made  for  the  purpose  of  hindering  the  de- 
fendant's creditors,  this  fact  must  be  shown 
In  some  manner  by  the  evidence.  A  Judg- 
ment cannot  rest  on  mere  suspicion  of  fraud. 
As  was  Intimated  In  Fay  v.  Smith,  25  Vt 
610.  sli^t  circumstances  might  be  sufficient 
to  show  that  the  contract  was  put  in  this 
form  to  embarrass  creditors."  The  theory 
of  plaintiff's  recovery  as  developed  at  the 
trial  was  that  there  had  been  a  change  of 
the  contract  between  tbe  parties  after  the 
service  of  the  garnishment  by  which  an  ar- 
rangement had  been  made  between  tbe  gar- 
nishee and  the  Judgment  debtor  for  the 
frauduloit  purpose  of  defrauding  plaintiff 
out  of  her  claim  against  the  defradant  and 
fraudulently  putting  the  salary  out  of  the 
reach  of  the  process  of  tbe  court  If  the 
case  had  been  tried  upon  this  theory  and 
proper  Instructions  given,  a  recovery  by  the 
plaintiff  could  have  been  sustained  at  law. 

The  garnishee  In  this  court  has  challeng- 
ed the  sufficiency  of  the  plaintiff's  denial,  in 
that  It  does  not  state  that  tbe  garnishee  was 
indebted  to  the  defendant  at  tbe  time  of  tbe 
servloe  of  the  gamlahment  or  at  the  time  of 
filing  tbe  denial.  As  we  have  stated,  this 
was  a  material  allegation  that  tbe  denial 
should  have  contained. 

The  garnishee  has  also  challenged  the  suf- 
ficiency of  tbe  Instruction  given  by  tbe  court 
for  two  reasons:  Eirat,  because  said  bistruc- 
tlon  authorised  a  recovery  provided  the  Jury 
believed  from  the  evidence  that  John  Bam- 
brick entered  into  an  agreement  to  rec^ve  a 
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Balary  at  $75  a  mcmtb,  payable  monthly  In 
adrance,  "as  set  out  In  the  gandahee'a  an- 
awer."  The  ganUahee's  anawer,  under  our 
law,  would  have  been  competent  evidence 
and  might  have  been  offered  as  sndi.  Smith 
V.  Heldecker,  89  Mo.  1S7.  But  In  this  case 
It  was  not  offered  as  snch  and  did  not  be- 
come evldoice.  The  Jurors  had  no  knowl- 
edge  of  Its  contents  and  could  not  know 
what  agreement  J(dm  Bambrldc  entered  Into 
"as  set  out  In  the  garnishee's  answer."  We 
think  this  portion  of  the  Inatmctlon  was  er- 
roneous. Pnrthennore,  It  Is  to  be  noted  that 
the  iDstmction  does  not  present  to  the  jury 
the  question  as  to  whether  the  contract  of 
the  garnishee  and  John  Bamlnrlck  hj  which 
he  was  to  receive  a  salary  of  $76  par  month, 
payable  monthly  In  advance,  was  made  prior 
or  subsequent  to  the  service  of  the  notice  of 
ganilahmeut  We  Uilnk  the  Instruction  con- 
talned  material  error  in  not  presenting  this 
question  tm  the  determination  of  the  Jury. 

And,  while  88  to  the  recital  In  the  instmc- 
tlon  as  to  what  was  set  out  In  the  garnishee's 
answer,  of  Itself,  had  there  been  no  othw  er- 
ror, might  not  have  authorized  a  reversal  of 
the  Judgment  In  this  case,  the  other  errors  in 
the  record  to  which  attention  has  been  call* 
<>d  were  material,  and  for  which  the  Judg- 
ment la  reversed,  and  the  cause  remanded. 
All  concur. 


LOUISIANA  PURCHASE  EXPOSITION 
CO.  V.  SCHNURMACHER. 
(Springfield  Court  of  Appeals.   Missouri  Dec. 
6,  1010.) 

1.  APPEAt  AND  ERBOB  ({  1011*)— riMniSOS- 
CONXLT'SIVENESS. 

A  findiDg  on  conflicting  evidence  on  an 
issne  of  fact  Is  conclusive  an  appeal. 

TErl.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  3S8a-3980;  Dec.  Dig.  i 
1011.»] 

2.  Statutes  <8  181*)—CoKSTBucnoN— Legis- 
lative Intent, 

The  court  in  couBtminff  a  statute  must,  id 
arriving  at  the  Intent  of  the  LeKislature  from 
the  languag:e  used,  consider  the  conditions  under 
which  it  was  eDacted  and  the  purpose  to  be  ac- 
complished thereby. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  259.  2a'J;  Dec  Dig.  S  181.*] 

S.  STATtTTBS  (I  184*)— CONBTBUOTION— LeQIS- 

■LATvnc  Intent. 

The  statute  authorizing  the  formation  of  a 
corporation  to  hold  a_  world's  fair  must  be 
given  Bucb  a  construction  as  will  conform  to 
the  purpose  to  be  accomplished. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Gent.  Dig.  f  2^2;  Dec.  Dig.  g  184.*] 

4.  COBPOBATIONS    (|  76*)— STOCK  SUBSOBIF- 
TIO  N  8— Ll  ABILITT. 

Under  Rev.  St.  1899.  S  1523  et  seq.  (Ann. 
St  IWW.  p.  1159),  anthorizlng  the  formation 
of  corporations  by  25  or  more  persons  to  hold 
expoiiiliona,  and  providing  that  the  articles  of 
agreement  shall  state  the  amount  of  capital 
stock  and  that  not  leas  than  one-half  has  been 
sulMcribed,  and  shall  give  the  names  and  resi- 
dences of  the  first  ."lO  siibscribf ra,  etc.,  a  sub- 


scription for  stock  prior  to  the  formation  of 
the  corporatioD  la  bindiog,  though  the  sub- 
scriber did  not  sign  the  articles  of  Incoipora- 

tiOQ. 

[EM.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  ffi  107-209,  213-218;  Dec- 
Dig.  I  76.*] 

6.  COBFOBATIONB    (|  80*)— ClTOCK  SUBSCBIP- 

TION8— LlABILITT. 

When  a  subscriber  for  corporate  stock 
notified  the  corporation  on  receiving  a  notice 
for  payment  on  his  snbscTiption  that  he  would 
not  pay  and  denied  all  liability,  snbseqnent  no- 
tices were  nunecessary. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  S75;  Dec.  Dig.  |  89.*J 

Appeal  from  Circuit  Court,  St  LouIb  Coun- 
ty ;  John  W.  McElblnney,  Judge. 

Action  by  the  Louisiana  Purchase  Exposi- 
tion Company  against  Ueorj  Zelgenheln, 
prosecuted  after  his  death  against  Emjamln 
Schnurmacher,  his  administrator.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Alexander  Young  and  Mann,  Johnson  & 
Todd,  for  appellant.  Franklin  Ferrlss,  Jos. 
Zumbalen,  Wm.  B.  Bolrd,  and  U  L.  Leonard, 
for  respondent 

COX,  J.  Action  by  the  plaintiff  corpora- 
tion against  Henry  Zelgenheln  to  collect  a 
supposed  subscription  of  $5,000  to  the  capital 
stock  of  the  corporation.  After  the  trial  tlie 
defendant  died,  and  the  case  had  been  reviv- 
ed In  the  name  of  his  administrator.  Trial 
was  bad  In  the  drcoit  court  of  St  Louis 
county  before  the  court  and  the  issues  found 
fbr  plaintiff,  and  from  the  Jndgmoit  in  its 
favor  tjhe  defendant  has  appealed.  The 
date  of  the  sutHKrlption  was  prior  to  the 
formation  of  the  corporation,  and  the  defense 
to  the  action  was  twofold:  First  that  the 
subscription  being  preliminary  oaly,  and  the 
defendant  not  having  signed  the  articles  of 
Incorporation  nor  having  subscribed  for  stock 
after  tiie  fonnaUon  of  the  corporation,  hla 
subscription  was  for  that  reason  null  and 
Toid.  Second,  that  the  subBcripUon  pai>cr 
which  he  signed  was  delivered  in  escrow  to 
his  son,  Fred  W.  Zelgenheln,  to  be  by  him 
held  until  the  site  for  holding  the  exposition 
should  be  selected,  and,  In  case  any  part  of 
Forest  Park  slionld  be  selected,  the  Bnbscrli>- 
tlon  should  either  be  destroyed  or  returned 
to  the  subscriber,  and  that  Forest  Park  was 
selected  as  a  Bite  for  the  exposition,  and  his 
subscription  was,  therefore,  never  delivered 
and  was  for  that  reason  not  binding. 

The  defcmse  that  the  certlflcate  was  de- 
livered in  escrow  only  and  was  never  deliv- 
ered to  the  plaintiff  raised  an  issue  of  fact 
and  by  reading  the  t^tlmony  taken  at  the 
trial  we  find  there  was  testimony  sufficient 
to  warrant  a  flndli^  either  way  ui>oa  that 
question,  and  the  court  sitting  as  a  Jury, 
having  found  In  plaintiff's  favor,  that  finding 
Is  binding  upon  ns. 


•For  other  cases  aee  same  loyic  and  su>;Liua  ^UMUi::K  la  Dec  His.  &  Am.  Dig.  Key  No-  Series  *  Rep'r  Indexes 
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As  to  the  other  defense  that  the  deceased, 
Zelgenhein,  signed  a  subscription  for  $5,000 
of  the  stock  of  the  plaintiff  prior  to  Its  In- 
corporation, It  was  not  contested  that  the 
sabscriptlon  antedated  the  formation  of  the 
corporation,  and  to  sustain  defendant's  con- 
tention that  this  made  a  complete  defense 
to  plainUfFs  cause  of  action  we  are  cited  to 
the  case  of  Sedalia,  etc.,  Railway  Co.  v.  WHk- 
«rson,  83  Mo.  235,  In  which  the  Supreme 
Court  held  that  a  subscription  to  the  capital 
stock  of  a  railway  corimratlon  to  be  formed 
in  the  future  was  not  binding,  and  It  was 
stated  In  tbat  case  that  the  only  way  a 
person  could  become  a  stockholder  In  a  rail- 
road corporation  was  by  signing  the  articles 
of  Incorporation,  or  by  subscribing  for  stock 
after  the  corporation  was  organized.  It  Is 
□ow  Insisted  that  that  decision  Is  controlling 
in  this  state,  and  that  this  court  Is,  there- 
fore, bound  by  it  and  must  for  that  reason 
reverse  this  case. 

It  win  be  obserred  that  the  decision  in  the 
Wllkerson  Case  was  based  upon  the  statute 
providing  for  the  Incorporation  of  railroad 
companies,  and,  If  the  statute  under  which 
the  plaintiff  corporation  was  organized  was 
identical  with  the  railroad  statute  In  its 
general  scope  and  its  specific  provisions,  this 
court  would  be  bound  by  the  Wlllierson  Case, 
and  would  of  necessity  be  compelled  to  re- 
verse the  Judgment  in  this  case. 

It  is  a  familiar  canon  of  construction  of 
statutes  that  the  conditions  under  which  the 
statute  was  enacted,  and  the  purpose  to  be 
secured  by  It,  should  always  be  kept  in  view 
in  determining  what  the  I^eglslature  meant 
by  the  language  used  In  the  statute.  Keep- 
ing this  In  view,  and  looking  to  the  history 
of  the  statute  under  which  plaintiff  was  In- 
corporated, we  find  that  the  Inconwratlon 
of  the  plaintiff  was  for  the  purpose  of  hold- 
ing what  Is  commonly  known  as  the  "World's 
Fair"  at  the  city  of  St  Louis.  The  Idea  of 
holding  such  an  exposition  was  conceived  by 
public-spirited  men  interested  in  the  welfare 
of  our  great  state,  and  it  is  a  part  of  the 
history  of  this  great  fair  that  It  was  under- 
stood from  the  beginning  that  It  was  launch- 
ed as  a  great  public  enterprise  put  forth  for 
the  general  good,  and  not  as  a  means  of 
profit  by  Its  promoters.  Large  donations 
were  made  to  it  by  the  state  and  nation,  and 
it  was  not  expected  at  any  time  that  the 
promoters  would  reap  any  profit  from  it; 
but  it  was,  at  Its  inception,  understood  that 
a  part  of  the  expenses  might  have  to  be 
borne  by  Its  promoters.  Therefore  the  stat- 
ute which  authorized  the  formation  of  the 
plaintiff  corporation  for  the  purpose  of  hold- 
ing the  World's  Fair  should  be  given  such 
a  construction  as  will  conform  to  the  purpose 
to  be  secured  by  its  enactment  This  statute 
(chapter  12,  art  18,  Rev.  St.  1800  [pages 
1159-1153,  Ann.  St  1906])  is  very  different 
from  the  statute  providing  for  railroad  cor- 
IMratlons  which  was  construed  In  the  WUker- 
soa  Caae»  supra.   Railroad  corporations  are 


organized  as  a  private  enterprise,  conducted 
for  profit  That  statute,  now  section  1034, 
Rev.  St  1890  (page  897.  Ann.  St  1906),  upon 
which  the  decision  In  the  Wllkerson  Case  Is 
based,  provides  that  any  number  of  persons, 
not  less  than  five,  may  form  a  corporation 
for  the  purpose  of  constructing,  maintaining, 
and  operating  a  railroad,  and  for  that  pur- 
pose may  make  and  sign  articles  of  associa- 
tion In  which  shall  be  stated  the  name  of  the 
company,  the  numt>er  of  years  the  same  Is 
to  continue,  places  from  and  to  which  the 
road  is  to  be  constructed,  tbe  length  of  tbe 
road,  as  near  as  may  be,  and  the  name  of 
each  county  In  the  state  through  or  into 
which  it  is  made  or  Intended  to  be  made,  the 
amount  of  the  capital  stock  of  the  company, 
with  certain  limitations  based  on  the  mileage 
of  the  road,  the  number  of  shares  of  which 
said  capital  stock  shall  consist  the  names 
and  places  of  residence  of  directors  of  the 
company,  not  less  than  five  nor  more  than 
thirteen  in  number  who  shall  manage  its  af- 
fairs the  first  year  and  until  others  are 
chosen  In  their  places.  Then  follow  provi- 
sions as  follows:  Each  subscriber  to  such 
articles  of  association  shall  subscribe  there- 
to his  name,  place  of  residence  and  number 
of  shares  of  stock  he  agrees  to  take  in  said 
company ;  that  the  articles  shall  be  filed  with 
the  Secretary  of  State  and  thereupon  the 
persons  who  have  so  subscribed  to  said 
articles  of  association,  and  all  persons  who 
shall  become  stockholders  In  said  company 
shall  pe  a  corporation  by  the  name  specified 
in  said  articles  of  association,  and  shall  pos- 
sess the  powers  and  prlvll^es  granted  to 
corporations  and  be  subject  to  tbe  provisions 
relating  thereto  contained  in  this  chapter. 

Section  95",  Rev.  St  1899  (page  8^  Ann. 
St  1900),  which  was  also  in  force  at  the  time 
of  the  decision  in  the  Wllkerson  Case,  and 
which  Is  found  In  article  1,  c.  12,  which  qon- 
talns  general  provisions  supposed  to  be  ap- 
plicable to  all  corporations  alike  wherein 
not  otherwise  specified  provides  as  follows: 
"When  such  articles  of  association  and  affi- 
davit are  filed  in  tbe  office  of  Secretary  of 
State  the  directors  named  In  said  articles  of 
association  may,  in  case  the  whole  of  the 
capital  stock-  is  not  before  subscribed,  open 
books  of  subscription  filling  up  the  capital 
stock  of  the  company.  •  •  • "  And  It 
was  upon  the  construction  of  the  two  sections 
of  the  statute  above  referred  to  that  the 
Wllkerson  Case  rested.  The  statute  under 
which  the  plaintiff  was  organized  (sections 
1523  and  1524,  Rev.  St  1899)  Is  as  follows: 

"Sec.  1523.  Who  may  form  corporation- 
articles  of  agreement  shall  set  forth,  what — 
Any  twenty-five  or  more  persons,  who  shall 
have  associated  themselves  by  articles  of 
agreement,  In  writing,  as  provided  by  law, 
for  the  purpose  named  In  section  1528  of 
this  article,  may  be  Incorporated  under  any 
name  or  title  designating  the  business  to  be 
transacted.  The  articles  of  agreement  afort;- 
1  said  shall  set  forth:    First,  the  corporate 
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name  of  -the  proposed  corporation,  wbldt 
shall  not  be  the  name  of  any  other  corpora- 
tion heretofore  incorporated  in  this  state 
for  similar  purposes,  or  an  imitation  of  such 
name ;  second,  the  name  of  the  dty,  town  or 
comity  In  which  the  corporation  Is  to  be  lo- 
cated ;  third,  the  amonnt  of  the  capital  stock 
of  the  corporation,  the  nnmber  of  shares  and 
the  par  value  thereof,  which  shall  not  be 
less  than  ten  dollars  nor  more  than  one 
hundred  dollars  per  share,  and  that  not  less 
than  one-half  of  the  utire  amount  tbraeof 
has  been  subscribed  In  good  faith,  and  ten 
per  cent  of  the  amount  subscribed  actually 
paid  up  In  lawful  money  of  the  United 
States,  and  Is  either  In  the  possession  of  the 
persons  named  as  the  first  board  of  direct- 
ors, or  has  been  disbursed  for  preliminary 
espenses  of  organization;  fourth,  the  names 
and  places  of  residence  of  the  first  fifty  of 
the  subscribing  shareholders  and  the  number 
of  shares  subscribed  by  eadi ;  fifth,  the  num* 
ber  of  the  board  of  directors  and  the  names 
of  those  agreed  upon  for  the  first  year;  sixth, 
the  number  of  years  the  corporation  is  to 
continue,  wfaldi  in  no  case  shall  exceed  ten 
yeani;  seventh,  the  purposes  for  which  the 
corporation  Is  formed. 

"Sec.  ISZi.  Articles  of  agreement,  how 
signed  and  acknowledged— Secretary  of  State 
to  Issue  certificates— Rights,  powers  and 
privileges  of  corporation. — The  articles  of 
agreement  shall  be  signed  and  acknowledged 
by  the  parties  thereto,  and  recorded  in  the 
office  of  the  recorder  of  deeds  of  the  county 
or  dty  In  which  the  corporation  Is  to  be 
located,  and  a  certified  copy  of  such  recorded 
Instrument  shall  be  filed  In  the  office  of  the 
Secretary  of  State,  who  shall  thereupon  give 
a  certificate  that  said  corporation  has  been 
dnly  organized,  and  sudi  certificate  diall  be 
taken  by  all  courts  of  this  state  as  evidoice 
of  the  corporate  existence  of  such  corpora- 
tion. The  persons  so  acknowledging  such 
articles  of  association,  and  their  successors, 
shall,  for  the  period  designated  in  such  ar- 
ticles of  association  not  to  exceed  ten  years 
next  succeeding  the  Issnii^  of  sudi  certt- 
flcate  by  the  Secretary  of  State,  be  a  body 
corporate;  and  by  sudi  name  tbey  and  their 
successors,  shall  be  entitled  to  have,  possess 
and  enjoy  all  the  rights,  powers  and  prlvl- 
l^ces  conferred  by  law  upon  corporations, 
subject  to  the  provisions  ot  this  article." 

It  will  be  noticed  that  the  provisions  of 
these  two  sections  are  not  Identical  with  the 
section  applied  to  railroad  corporaiion&  The 
railroad  corporation  authorizes  any  five  or 
more  persons  to  Incorptnrate  while  this  statute 
requires  at  least  25.  That  foct  alone  Indi- 
cates that  the  Legislature  understood  ttiat 
an  Incorporatlcm  for  the  purpose  of  holding 
an  exposition  should  be  to  a  certain  extent 
a  public  affair.  We  also  find  that  this  stat' 
ute  (section  152$  requires  ttie  2S  who  sign 
the  articles  of  Incwporatlon  to  set  forth  In 
said  articles  the  names  and  places  of  resi- 
dence of  the  first  50  of  the  subscribing  share- 


holders and  the  number  of  shares  subscribed 
by  eadL  The  fiact  that  the  provision  which 
requires  the  names  and  places  of  resldoice 
of  60  snbacrlblng  shar^olders  to  be  stated 
In  the  artldes  of  association  only  requires 
25  to  sign,  the  articles  of  association  of  Itself 
shows  that  ttie  L^slatore  omtemplated  that 
thore  would  be  preliminary  subscribers  other 
than  those  signing  the  articles  of  association, 
and,  if  a  prtiimlnary  sutecriber  was  not  to 
be  regarded  as  a  stockholder  In  the  corpora- 
tion when  organized,  how  could  2S  persons 
who  were  authorized  to  form  the  association 
comply  with  the  statute  and  give  the  names 
of  60  stockholders  in  the  corporation?  Again, 
in  section  1524,  we  find  this  language:  "The 
persona  so  acknowledging  said  articles  of  as- 
sociation and  their  successors  shall,  for  the 
period  designated  in  said  articles  of  associa- 
tion, not  to  exceed  ten  years  next  succeed- 
ing the  Issuing  of  said  cwtificate  by  the  Sec- 
retary of  State  be  a  body  corporate;  and  by 
said  name  they  and  their  successors  shall  be 
entitled  to  have,  possess  and  enjoy  all  the 
rights,  powers  and  prlvll^es  conferred  by 
law  upon  corporations  subject  to  the  provi- 
sions of  this  article."  The  railroad  statute 
provides  that  "each  subscriber  to  said  arti- 
cles of  association  shall  subscribe  thereto  his 
name,  place  of  residence  and  the  number  of 
shares  of  stock  he  agrees  to  take  in  said  com- 
pany." This  provision  Is  not  in  the  statute 
unda  which  the  plaintiff  was  Incorporated. 
The  railroad  statute  also  provides:  "And 
thereupon  the  persons  who  have  so  subscrib- 
ed said  articles  of  association  and  all  persons 
who  shall  become  stockholders  In  said  com- 
pany shall  be  a  corporation."  While  the  lan- 
guage of  the  statute  now  under  consideratiou 
is:  "Persons  so  acknowledging  said  articles 
of  association  and  their  successors  shall 
•  •  •  be  a  body  corporate,  and  by  said 
name  they  and  their  successors  shall  be  enti- 
Ued  to  have,  posseae  and  enjoy  all  the  rights, 
powers  and  privileges  conferred  by  law  upon 
corporations  subject  to  the  provisions  of  this 
article."  These  two  provisions  are  not  Iden- 
tical. The  one  rrfers  to  those  who  have  sign- 
ed the  articles  of  association;  the  other  to 
those  acknowledging  the  articles  of  associa- 
tion, and,  while  this  may  be  construed  to 
mean  practically  the  same  thing,  yet  the  lat- 
ter section  under  which  the  plaintiff  was 
organized  is  coupled  with  this  provision, 
"subject  to  the  provisions  of  this  article^** 
which  means  that  this  article  is  to  be  com- 
plete In  Itself,  and  is  to  govern,  corporations 
organized  under  It  unless  the  previous  of 
the  goieral  statute  are  called  into  play  by 
spedflc  reftnmce  thraeto.  The  railroad  stst- 
nte  (section  1034)  concludes  with  tiieee  words: 
"Shall  possess  the  powras  and  privileges 
granted  to  conK>rations,  and  be  subject  to  tha 
provisions  relstlng  thereto  contained  In  this 
chapter."  The  chapter  nfemU  to  Is  dumiter 
12,  which  contains  19  articles  and  embraces 
'the  entire  statute  relating  to  corporatism^ 
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and  hence  any  prorlalon  flier^  applicable 
to  a  railroad  corporation  must  be  considered 
In  conBtmlng  aection  1034. 

Further  dlstlngnlshlng  the  statnte  under 
which  plataitltt  1b  organised  frcan  the  rail- 
road Btatat^  we  find  a  provWon  (section 
VS2Q  Ipege  1160])  that  Its  board  of  dlrectom 
shall  be  not  leaa  than  25  nor  more  than  75 
In  nnmbw,  a  majority  of  whom  shall  be  bona 
flde  dtlaene  of  this  state;  again  showing 
that  the  L^alatnre  onderatood  that  any  cor- 
poration formed  under  this  article  shoald  be 
a  public  Institution.  Then  follow  sffovlalons 
for  the  electloD  at  directors,  the  filUng  of  va- 
cancies, and  ottier  matters  that  are  usually 
left  to  the  by-laws  of  an  ordinary  bnslneBS 
corpo ration.  In  buainess  corporations  there 
Is  a  proTlsion  for  a  fee  being  paid  to  the 
state;  Undw  this  artlde  no  fee  la  exacted, 
tniere  is  also  a  provision  (section  1634  [page 
1163])  that  certain  proper^  held  by  a  corp<H 
ration  under  this  article  shall  be  exempt 
from  taxation.  This  proTlslon  is  not  found 
In  the  statutes  relating  to  railroads  and  other 
corporations  organized  for  profit  This  stat* 
nte  also  provides  (sectim  1532  [page  1182]) 
that  a  corporation  organized  under  it  may 
condonn  property  as  provided  in  cases  of 
other  corporations,  but  adda  that  it  may  ap- 
propriate only  an  Intwest  in  each  lands,  or 
may  take  It  In  fee  simple,  and  that  this  shall 
be  conaldwed  In  estimating  the  damages. 
This  corporation  is  also  authorized  (section 
1531)  to  acquire  and  htdd  such  property  aa 
may  be  necessary  or  incident  to  the  carrying 
out  of  the  purpose  of  its  organization,  and  It 
may  also  cimvey  the  same,  or  any  part  there- 
of, or  any  intnest  thweln,  by  way  of  gift  or 
donation  for  a  limited  period  of  time,  or  In 
perpetuity,  to  any  educational  or  other  Instl- 
tuticm  of  a  pnliUc  n<mseetarlan  charactw.  It 
also  providflB  (aection  1583  [page  lUB]),  for 
the  manner  In  whidi  a  corporation  organiz- 
ed under  tiiis  article  may  dlsatdve.  It  Is  also 
provided  (section  353(9  that  no  dividends 
shall  be  declared  or  paid  until  all  debts  of 
the  corporation  are  provided  for.  With  all 
tiiesB  rarioua  provisions  In  this  statute,  cou- 
pled with  the  provisi<m  tliat  a  corporation 
ftvmed  under  It  could  not  exist  for  a  longw 
POTlod  than  10  years,  conduslvcAy  shows  that 
the  lawmaker*  understood  that  they  were 
providing  for  a  corporation  that  was  to  serve 
a  public  purpose,  and  that  when  that  pur- 
poae  had  been  accomplished  the  corpora  ti  cm 
should  oeasa  This  position  Is  onphaslzed  by 
the  provision  of  seetitm  1525  (page  1159), 
whidi  provides  that  the  capital  stodk  of  the 
corporation  organized  under  this  article 
dumld  not  be  less  than  $5,000,000  nor  more 
than  190,000.000,  and  requires  at  least  one- 
half  of  the  entire  amount  of  the  capital  stock 
to  be  snbacribed  for  in  good  faith,  and  not 
less  than  10  p»  cent  of  the  amount  sub- 
scribed actually  paid  up  at  the  time  of  the 
flUng  of  the  articles  of  aasodation.  The 


plaintiff  corporation  was  organized  with  a 
capital  stock  of  $5,000,000,  and  the  subacrip- 
noDB  to  the  stock  that  were  takm  before  the  . 
corporation  was  organized  provided  that  they 
Should  not  be  binding  until  Uie  full 'amount 
at  $6,000,000  should  have  been  subscribed. 
Thus  It  wUl  be  sem  that  the  cmitract  whldi 
the  sobacrlbor  entered  into  when  he  sub* 
scribed  tor  shares  of  stock  was  ttiat  tiie  full 
amount  should  be  subscribed  befwe  the  car- 
ponition  should  be  organized.  This  being 
true,  there  would  be  no  place  for  the  appltea- 
ticm  of  the  genottl  statnte  whldi  ^vldes 
that  the  hoard  of  directors  may  open  books 
for  the  subscription  of  stock  after  the  organ- 
ization of  the  corporation,  tot  there  would 
be  no  atock  to  be  subscribed  for  after  that 
time.  This  tiie  party  subscribing  for  stock 
wdl  undostood.  He  also  understood  that 
his  subscription  was  to  a  certain  extent  in 
the  nature  of  a  public  donation,  and  we 
think  a  snbscrlptton  made  nndw  these  cir-^ 
cnmstances  should  receive  a  more  liberal  con  * 
struetlon  than  the  mrdlnary  subscription  to  a 
business  corporation. 

Our  conclusion  la  that  a  proper  construc- 
tion of  the  statute  and  the  contract  of  the 
parties  thanselves  is  taiat  the  26  men  who 
signed  the  articles  of  incorporation  were  the 
agents  of  all  the  subscribers,  and  that  each 
was  bound  by  his  contract  to  pay  what  he 
had  agreed  to  pay  by  his  subscription  to  the 
stock. 

OontenU<m  is  now  made  that  the  evidence 
faUed  to  show  that  the  deceased.  ZelKenheln. 
was  notified  of  the  calls  of  the  board  of  di- 
rectors for  paymaits  upon  his  subscription 
of  stock,  and  that  for  that  reason  the  suit 
was  prematurely  brought,  contending  that 
notice  and  demand  of  payment  were  neces- 
sary before  any  suit  OHild  be  maintained  up- 
on this  subscription.  The  answer  to  this  con- 
'tention  is  that  the  defemdant  himself  testi- 
fied upon  the  trial  that  he  did  receive  one 
notice,  and  that  he  then  notllled  the  platntlflC 
that  he  would  not  pay  It,  and  denied  all  lia- 
bility und«  ills  BUbsoiption.  This  being 
true,  it  is  a  familiar  rule  of  law  that  subse- 
qnent  notices  were  unnecessary. 
The  judgment  will  be  affirmed.  All  concur. 


HBSSIO-ELLIS  DRUO  CO.  t.  PRIBS- 

MEYER. 

(Kansas  City  Conrt  of  Appeals.  Missouri.  Dec, 

5,  mo.) 

1.  Sau;^  fj  381*)— CoNTBACTS— CoRsraucnOH 

—Conditions— Pbesdmptionb. 

In  an  action  on  a  contract  of  sale  which 
called  for  a  specified  quantity  of  advertbiinff  to 
be  done  by  the  seller  within  a  year,  the  record 
showed  that  an  amended  petition  was  filed  at 
the  June  term,  1910.  Held,  that  this  would  war- 
rant an  Inference  that  the  action  waa  brought 
at  that  time  and  more  than  one  year  after  the 
date  of  the  contract,  which  was  April  14,  1908. 

TEd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  381.*1 
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2.  Sales  <|  371*)— Cokti acts— Coitstbuction 
— CONDmOIlS— CUSTOHS  TO  Taxt. 

Where  a  plaintiff  who  sold  goods  with  an 
agreement  to  prepay  freight  sent  them  without 
so  doing,  he  failed  to  comply  with  a  condition 
precedmL  and  cannot  maintain  an  action  for 
breach  of  contract,  r^ardlen  of  a  custom  in 
trade  for  the  consignee  to  pay  such  freight  and 
deduct  it  from  the  purchase  price. 

{Ed.  Note.— For  other  caaea,  see  Sales,  Dec. 
Dig.  i  371.«] 

3.  Sales  (|  871*)— OoHTmiOTB— CoHflTBUcnoN 

— CONDmOKfl. 

Where  a  plaintiff  who  sold  certain  drugs, 
agreed  to  advertise  them  to  a  spedGed  amoant, 
he  could  not  maintain  an  action  for  breach  of 
contract  where  It  appeared  that  he  had  not  even 
offered  to  perform  that  condition. 

[Ed.  Note;— For  other  cases,  see  Sales,  Dec 
Dig.  i  371."*] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty ;  Alexander  H.  Waller,  Judge. 

Action  by  the  Hesslg-Ellls  Drug  Company 
against  Fred  Priesmeyer.  From  a  Judgment 
for  defendant,  plalntUf  appeals.  Affirmed. 

Klmbrougb  &  Qladney,  for  appellant  Wll- 
lard  P.  Gave,  for  respondent 

BROADDUS,  P.  J.  This  Is  an  action  on 
a  written  contract  for  tbe  pnrdiase  price  of 
a  certain  quantity  of  merchandise  known  as 
"muco-soIvCTt"  Tbe  plaintiff  is  a  Tennessee 
corporation  located  at  Memphis,  engaged  In 
the  business  of  the  manafacture  and  sale  of 
said  article  as  a  medical  compound.  The  de- 
fendant is  a  retail  druggist  doing  business 
at  Moberly,  Mo.  On  tbe  14th  day  of  April, 
1908.  plalntifTs  agmt  sold  to  defendant  a 
quantity  of  said  muco«)lTent  at  which  time 
the  said  contract  was  entered  Into  between 
the  parties.  The  goods  were  shipped  to  Mo- 
berly, but  defendant  refused  to  receive  tbem, 
and  hence  this  suit  The  contract  among  its 
provisions  contains  one  to  the  effect  that, 
plaintiff  agreed  to  cause  said  medicine  to  be 
advertised  to  the  extent  of  7,500  to  10,000 
lines  of  agate  measure  in  two  Moberly  daily 
papers,  the  Monitor  and  Democrat,  divided 
between  them,  within  12  months  after  said 
goods  were  to  be  delivered  at  Moberly,  the 
same  to  be  paid  for  by  plaintiff;  and  one 
that  the  goods  were  to  be  delivered  to  de- 
fendant free  on  board  the  cars  at  Moberly. 

Tbe  record  fails  to  disclose  the  date  when 
the  sntt  was  commenced,  but  It  does  show 
that  the  amended  iwtitlon  on  which  the  trial 
was  had  was  filed  at  the  June  term  of  the 
court  for  1910,  and  It  may  be  Inferred  that 
the  action  was  brought  at  that  term,  more 
than  one  year  after  date  of  the  sale  of  tbe 
goods.  Tbe  goods  arrived  at  Moberly  April 
lis,  190S,  but  defendant  failed  to  receive  them 
on  the  alleged  reason  that  he  had  counter- 
manded the  order  and  that  be  could  not  han- 
dle tbem  successfully.  There  was  no  publi- 
cation in  the  Moberly  papers  of  the  goods  as 
provided  for  in  the  contract  within  one  year 
after  the  date  of  the  contract  The  freight 
had  not  been  latld.   The  Rtntlon  agent  of  the 


railroad  company  testified  that  It  was  the 
custom  In  such  cases  for  the  consignee  to  pay 
the  freight  and  then  collect  bade  off  of  tlie 
consignor.  A  Jury  was  waived,  and  the  case 
was  tried  before  the  court  The  finding  and 
Judgment  were  for  the  defendant  and  plain- 
tiff appealed.  Various  declarations  of  law 
were  given  and  refused  by  tbe  court  which 
are  not  necessary  to  consider.  The  plalntUf 
having  sued  on  bis  contract  he  must  stand 
or  fall  by  Its  provisions.  One  of  the  impor- 
tant conditions  of  the  contract  was  that  it 
was  to  deliver  to  tbe  defendant  goods  free 
on  board  the  cars  at  Moberly,  Mo.  This  it 
did  not  do. 

The  delivery  to  the  carrier  under  the  terms 
of  the  contract  was  not  a  delivery  to  defend- 
ant The  carrier  was  the  agent  of  plaintiff 
to  deliver  the  goods  to  defendant  Amer. 
&  Eng.  Ency.  of  Law,  24,  pp.  1071,  1072,  and 
cases  dted.  And  the  fact  that  It  was  the 
custom  of  tbe  consignee  to  pay  the  freight 
and  deduct  tbe  same  from  the  purchase  price 
would  not  alter  the  rule  and  (dtange  the 
terms  of  the  contract  clearly  expressed. 
Wolff  V.  Campbell,  110  Mo.  114,  19  S.  W. 
622;  Kimball  v.  6rawner,  .47  Mo.  398;  Kel- 
ler V.  Meyer.  74.Mo.  App.  318;  Smith  v.  Shell, 
82  Mo.  215,  S2  Am.  Rep.  365.  And  there  was 
no  showing  that  plaintiff  offered  at'  any  time 
to  advertise  the  goods  as  the  contract  pro- 
vided In  the  Moberly  papers.  Not  having 
compiled  with  tbe  terms  of  Its  contract,  it 
was  not  entitled  to  recover  upon  It 

Affirmed.  All  concur. 


PAUIi  T.  BURRBS8. 
(Springfield  Conrt  of  Appeals.  MissoniL  Dec 

1.  MnniCIPAI.  COBPOBATIONB  (S  446*)— PUB- 
UC  ImPEOVEMENTB— CONTBACTB— DKLAT  — 

Effect  as  to  AssEssmnTS. 

In  the  absence  of  an  ordinance  or  a  stat- 
ute requiring  certain  waxk  to  be  performed 
within  a  certain  time,  and  making  time  the  es- 
sence of  the  contract  &  contract  for  public  im- 

?)iovements  which  provide  for  time  of  per- 
□muince,  followed  by  other  provisions,  assign- 
ing a  penalty  for  nonperformance  within  time, 
is  not  avoided  by  delay  so  as  to  Invalidate  a 
special  assessment  unless  such  delay  was  on- 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  446,*1 

2.  MUNICIPAI.  COBPOBATIONS  <8  362*)— PtJB- 
UO    ImPBOVEUENTS  —  CONTBACTS  —  DELAY— 

EXTENBion  After  TmE  of  PEBFORUAitCE. 
A  contract  for  public  improvements  which 
provides  for  a  certain  time  of  completion  can- 
not be  extended  by  an  ordinance  of  the  com- 
mon council  passed  after  tiie  time  of  perform- 
ance has  expired. 

[Ed.  Note.— For  other  cases,  see  Mnntdpal 
CorporatioQs,  Cent  Dig.  H  SM,  895;  Dec 
Dig.  §  362.*] 

3.  Municipal  Cobpobations  (J  513*)— PtJB- 
lic  lupboveuents  —  contbacis  —  dslat— 
Unbeasonablb  Delat. 

In  an  action  to  avoid  a  tax  bill  riven  tot 
the  performance  of   certain   pubilo  improve* 
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mentn.  evidence  held  to  show  that  delay  in 
completiOD  of  the  work  was  not  nureasODable. 

[Ed.  Note.— For  other  caBea,  see  Municipal 
Corporations,  Dec.  lUg.  |  513.*] 

4.  Appeai.  and  Ebbob  (I  6&4*)— Review— 
Abstbaot— Evidence— SsmNO  Odt. 

While,  In  an  equity  caae,  the  appellate 
court  can  review  the  evidence,  the  abstract 
must  set  out  sufficient  evidence  to  acquaint  it 
with  all  of  the  facts  which  anwand  before  the 
trial  court 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec  Dif.  |  694.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Henry  Li,  Bright,  Judge. 

Action  by  W.  S.  Paul  against  Loyd  Bur- 
ress.  From  a  judgment  for  defendant,  plaln- 
tlff  appeals.   Reversed  and  remanded. 

E.  F.  Cameron,  for  appellant  Trigg  & 
Conwton  and  B.  B.  Ctaestnat,  for  respondent 

NIXON,  P.  J.  This  was  an  action  In  eq- 
uity to  obtain  the  cancellation  of  a  special 
tax  bill  for  (51.48,  Issued  by  the  city  of 
JopUn  for  the  constroctlon  of  a  sewer  which 
^as  laid  along  an  alley  back  of  appellant's 
property,  the  grounds  alleged  for  relief  be^ 
ing  that  said  tax  bill  was  void  and  consti- 
tuted a  cloud  on  appellant's  title.  Defend- 
ant, the  owner  of  the  tax  bill,  prevailed  be- 
fore the  chancellor,  and  the  case  Is  before 
us  on  the  appeal  of  the  plaintiff,  the  owner 
of  the  property  assessed.  The  ordinance 
authorizing  the  Improvement  is  not  set  forth 
at  any  place  In  tbe  abstract,  and  we  have 
no  knowledge  of  its  provisions.  The  con- 
tract for  the  construction  of  the  sewer,  dat- 
ed February  7,  1907,  provided  as  follows: 

"11.  The  first  party  shall  not  be  entitled 
to  any  claim  for  damages  for  any  blndrance 
or  delay,  from  any  cause  whatever,  in  the 
progress  of  the  work,  or  any  portion  thereof, 
but  such  hindrance  may  entitle  such  first 
party  to  an  extmslon  of  time  for  completing 
this  contract  sufficient  to  compensate  for  this 
detention,  the  same  to  be  determined  by  the 
city  engineer,  provided  he  ^11  have  im- 
mediate notice  In  writing  of  the  cause  of  the 
detentltm. 

"12.  The  work  embraced  in  this  contract 
shall  be  began  within  one  week  after  writ- 
ten notice  so  to  do  shall  have  been  given 
to  the  contractor  by  the  city  engineer,  and 
carried  on  regularly  and  uninterruptedly 
thereafter  (nnless  the  said  engineer  shall 
otherwise  In  writing  specially  direct)  with 
such  a  force  aa  to  secure  its  full  completion 
by  July  25,  1907,  thereafter,  the  time  of  be- 
ftinnlng,  rate  of  progress,  and  time  of  com- 
pletion being  essential  conditions  of  this ; 
contract.  And  If  the  contractor  shall  fall  to  ' 
ccsnplete  the  work  by  the  time  above  speci- 
fied, the  sum  of  five  dollars  per  day  for  each 
and  every  day  thereafter  until  such  comple- 
tion, shall  be  deducted  from  the  moneys  pay- 
able under  the  contract" 

The  record  furnished  us  docs  not  show ; 


when  the  city  engineer  gave  the  written  no* 
tice  to  the  contractor  to  commence  work  or 
when  work  was  actually  begun.  The  work 
was  not  completed  on  July  25,  1907.  The 
evidence  shows  that  on  August  20,  1907,  a 
request  for  an  extension  of  60  days  was 
filed  by  the  defendant  with  the  city  coancU, 
reciting  that  on  account  of  delay  caused  by 
failure  of  pipe  to  arrive  In  time  and  scarcity 
of  men.  It  had  been  Impossible  to  complete 
the  work,  and  the  extension  was  granted. 
Defendant  testified  (without  contradiction) 
that  the  work  was  completed  on  September 
5,  1907.  On  October  1.  1907,  the  report  of 
the  committee  on  sewers  was  made  to  the 
council  in  which  the  committee  stated  that 
the  work  was  found  to  be  completed  "ac- 
cording to  the  plans,  specifications,  and  con- 
tract and  within  the  contract  time  as  ex- 
tended by  the  dty  council  August  20th  to 
October  20,  1907,"  and  the  dty  council  ac- 
cepted the  work..  Defendant  testified  that 
the  reason  this  report  was  so  long  delayed 
was  because  Pat  Hennessey,  the  chairman 
of  the  sewer  committee,  was  III,  and  insisted 
on  seeing  the  sewer  himself  before  It  was  ac- 
cepted; that  the  sewer  had  been  completed 
about  three  weeks  when  Hennessey  Inspect- 
ed It  Defendant  admitted  that  no  deduc- 
tion of  five  dollars  a  day  after  July  25,  1907, 
was  made,  and  the  tax  bills  were  Issued  for 
the  full  amount  Appellant  contends  that 
time  Is  of  the  essence  of  the  contract  In  ques- 
tion, and  that  the  city  council  could  not  ex- 
tend the  time  for  completing  the  work  after 
the  original  time  mentioned  In  the  contract 
had  expired. 

This  case  stands  on  the  border  ground  of 
a  number  of  decisions  In  this  state  concern- 
ing the  branch  of  tax  bill  law  which  has  to 
do  with  the  timdy  completion  of  public  im- 
provements according  to  the  provisions  of 
the  several  ordinances  and  contracts.  The 
general  principles  have  been  iterated  and  re- 
Iterated  In  the  following  cases:  Heman  v. 
Gilliam,  171  Mo.  258,  71  S.  W.  163,  and  cases 
cited ;  Allen  v.  Labsap,  188  Mo.,  loc.  clt.  695, 
87  S.  W.  926;  Gllsonite  Construction.  Co.  v. 
Coal  Co.,  205  Mo.,  loc.  clt  75,  103  8.  W.  93; 
Brlgham  v.  Hickman,  136  Mo.  App.  216,  116 
S.  W.  449. 

In  this  case,  as  In  that  of  Allen  v.  Labsap, 
supra,  no  special  or  general  ordinance  of  the 
city  authorizing  the  improvement  was  put  In 
evidence  making  time  of  the  essence  of  the 
transaction  or  requiring  the  work  to  be  com- 
menced by  a  day  certain  or  completed  by  a 
given  date.   The  contract  provisions  In  that 
;  case  were  very  similar  to  those  of  the  con- 
'  tract  under  consideration.     Judge  Lamm, 
speaking  for  the  court,  said:    "So  that  In 
the  absence  of  a  city  ordinance  requiring  the 
work  to  be  completed  within  a  definite  time 
and  in  the  presence,  as  here,  of  a  contract 
provision  specifying  a  definite  time  for  the 
:  completion  of  the  worli,  followed  by  other 
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provisions,  to  whtdi  effect  mast  be  given, 
providing  for  dedtictlot^s  from  the  mon^ 
due  the  contractor  on  a  failure  to  complete 
the  work  within  that  time,  the  Tlews  of  this 
court  on  full  consideration  have  come  to  be 
that  If  the  work  is  completed  within  a  rea- 
sonable time  the  tax  bills  are  not  void." 
So,  In  the  case  of  Heman  t.  Gilliam,  supra, 
the  ordinance  did  not  require  the  work  to 
be  completed  within  any  specified  time,  and 
this  language  Is  used  In  the  opinion:  "It  Is 
true  a  time  within  which  the  work  was  to 
be  completed  was  specified  in  the  contract, 
but  In  Immediate  connection  therewith  it  was 
also  specified  that,  If  not  completed  with- 
in that  time,  the  contractor  should  suffer  a 
forfeiture,  not  of  all  his  pay  under  the  con- 
tract, as  would  hare  been  the  case  but  for 
that  provision,  hut  only  of  a  certain  propor- 
tion thereof.  The  contract  contemplated 
that  the  work  might  not  be  completed  with- 
in the  time  stated,  and  made  provision  for 
such  a  contingency,  and,  upon  its  happen- 
ing, for  an  extension  of  such  time  upon 
terms.  •  •  •  Although  the  contractor 
may  not  have  completed  the  work  within  the 
time  stated  in  the  contract,  yet  If  he  com- 
pleted the  work  within  a  reasonable  time 
tbe  ordinance  was  complied  with,  and  if  the 
deductions  required  by  the  contract  are  made 
from  the  tax  bills,  the  contract  Is  complied 
with,  and  when  the  requirements  of  both 
ordinance  and  contract  are  fully  satisfied, 
surely  neither  the  city,  the  proper^  owner, 
nor  anybody  else  has  any  ground  of  com- 
plaint against  the  contractor;  and  in  sndi 
case  he  would  be  entitled  to  have  tax  bills 
against  the  property  owner  for  his  propor- 
tlonate  share  of  the  contract  price,  less  the 
amount  of  such  deductions,  and  to  that  ex- 
tent the  tax  bills  would  be  good.  Hence,  In 
this  case  we  do  not  think  the  court  com- 
mitted error  In  refusing  to  declare  the  tax 
bill  void  from  the  Qiere  fact  that  the  work 
may  not  have  been  completed  within  the 
specified  time  stated  in  the  contract 
•  ♦  ♦  "  This  reasoning  is  clearly  applica- 
ble to  the  case  under  consideration.  "And 
the  rule  is  well  settled  that  where  tbe  time 
of  completion  Is  specified  in  the  contract,  but 
not  In  the  ordinance  authorizing  the  Im- 
provement, time  is  not  of  the  essence  of  the 
contract"  Brigham  r.  Hl<^man,  136  Mo. 
App.,  loc.  dt  218,  116  S.  W.  449. 

The  question  whether  the  council  conld, 
after  tbe  time  specified  in  the  contract  had 
expired,  in  the  absence  of  an  ordinance  pro- 
vision fixing  a  time  for  completion,  lawfully 
extend  the  time,  was  considered  by  the  Su- 
preme Court  In  the  case  of  Qilsonlte  Con- 
struction Co.  V.  Coal  Co.,  supra,  where  the 
following  appears:  *' «  •  •  The  common 
council  did«  on  the  8th  of  June,  1897,  pass 
an  ordinance  extending  the  time  for  the  com- 
pletion of  tbe  work  until  June  20,  1897,  but 
this  ordinance  was  passed  after  tbe  explra- 
lon  of  the  time  limited  by  the  express  pro- 
visions of  tbe  contract^  and  after  all  the  ex- 


tensions granted  by  the  city  engineer  bad 
expired,  and  this  court  has  ruled  in  Nelll 
v., Gates,  152  Mo.,  loc.  clL  592  [54  S.  W.  460], 
and  Hand  v.  Rackllffe,  192  Mo.,  loa  dt  324, 
325  [91  S.  W.  500],  that  it  is  not  witbln  tbe 
power  of  the  municipal  corporation  to  ex- 
tend the  time  by  ordinance  for  tbe  comi^e- 
Uoa  of  work  after  tbe  time  for  completing 
it  has  expired;  but  if  it  should  be  said  that 
tbe  last  two  cases  should  be  limited  to  cases 
in  which  the  time  was  S[>eclfled  by  ordi- 
nance, and  that  when  the  common  coundl 
granted  this  last  extension  on  June  8th,  It 
was  a  legitimate  determination  of  what  con- 
stituted a  reas<MDable  time,  the  plaintiff  is 
still  confronted  with  the  fact  that  the  con- 
tractor did  not  complete  the  work  witbln  the 
time  fixed  by  the  ordinance  of  June  S,  1897, 
to  wit,  by  June  20,  1897,  hut  only  finished 
the  work  some  time  in  July."  Zn  Montague 
V.  Kolkmeyer  &  Co.,  188  Mo.  App.  288,  120 
S.  W.  637,  the  court  said:  "In  the  absence 
from  the  ordinance  of  a  provision  prescrib- 
ing tbe  time  limit  In  which  the  improvement 
should  be  completed,  time  was  not  made  of 
the  essence  of  the  contract,  tboni^  the  con- 
tract Itself  fixed  a  limit  In  Buch  cases,  tbe 
rule  to  that  tbe  work  must  be  done  within 
a  reasonable  time  and  tbe  presumption  should 
be  Indulged  tliat  the  time  stated  In  the  con- 
tract is  a  reasonable  time,  for,  manifestly, 
the  parties  themselves  so  regarded  it  when 
they  made  the  contract  This  presumption 
is  not  condnsive,  and  where  the  subsequent 
facts  demonstrate  that  the  time  allotted  was 
not  reasonably  sufficient  for  the  work,  tbe 
time  may  be  extended  by  ordinance  enacted 
before  the  expiration  of  the  period,  provid- 
ed, always,  that  the  whole  time  allotted  must 
not  exceed  the  limit  of  a  reasonable  time." 
So  it  may  be  considered  as  settled  In  tbto 
state  that  when  time  Is  not  of  the  essence  of 
the  contract,  an  extension,  to  be  I^al,  must, 
be  made  before  the  expiration  of  the  period 
named  In  the  contract 

But  it  does  not  necessarily  follow  that  the 
tax  bill  In  question  should  be  declared  void. 
There  being  no  time  for  completion  fixed  by 
an  ordinance  provision,  the  delay,  in  order 
to  invalidate  the  tax  bill,  must  have  been 
an  unrea8(mable  one,  accordldg  to  the  au- 
thorities herein  cited.  The  evidence  In  this 
record  nowhere  shows  when,  according  to 
tbe  contract,  the  dty  engineer  gave  the  wrlt< 
t&i  notice  to  tbe  contractor  to  begin  work. 
The  contract  provision  is  that  the  contractor 
shall  begin  work  within  one  week  after  writ- 
ten notice  80  to  do  shall  have  been  given  by 
the  dty  engineer.  Are  we  expected  to  specu- 
late as  to  when  tbe  city  engineer  gave  tbe 
notice?  Certainly  tbe  contractor  coold  not 
lawfully  begin  the  work  until  such  notice 
was  given.  If,  perchance,  the  notice  was 
not  given  until  about  the  time  when  tbe 
work  was  required  to  be  completed  (July  25, 
1907)  we  would  not  say  there  was  sucb  an 
unreasonable  delay  as  to  Invalidate  the  tax 
bills^  for  the  work  was  completed  on  Sep- 
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tember  S,  1907.  If  we  are  to  Indulge  a  pre- 
snmption  at  all,  It  should  be  In  favor  of 
regularity  and  tbat  defendant  completed  tbe 
work  with  reasonable  dispatch.  This  Is  an 
ttgulty  case  and  the  appellate  court  has  pow- 
er to  rerlew  the  evidence,  but  counsel  must 
provide  a  sufficient  amount  of  the  evidence 
to  acquaint  ns  with  all  the  facts  which 
passed  before  the  trial  court.  The  sewer  in 
qnestion  was  three  blocks  long.  Many  ex- 
cuses were  oBfered  by  d^endant  for  the  de- 
lay, such  as  the  failure  of  pipe  to  arrivei 
scarcity  of  labor,  limited  space  in  which  to 
work  for  a  part  of  tbe  distance  because  of 
a  fence  which  the  owner  would  not  remove, 
hard  bottom,  copious  rains,  a  cave-ln,  etc. 
These  excuses  might  have  been  very  per- 
suasive with  the  city  council,  but  of  coarse 
are  not  available  to  tbe  defendant  because 
the  ordinance  of  the  city  council  extending 
the  time  for  completing  the  work  was  not 
enacted  prior  to  July  25,  1907,  there  also  be- 
ing no  evidence  that  the  city  engineer  had 
specially  directed  In  writing  an  extension  of 
time  as  provided  by  the  ctmtract  Under  tbe 
evidence  In  this  case,  the  attempted  exten- 
sion of  time  for  the  completion  of  tbe  work 
after  the  time  for  Its  completion  had  expired 
by  the  terms  of  the  contract,  was,  as  we 
have  said,  void,  and  the  appellant  taxpayer 
had  the  right  to  stand  on  his  legal  rights  and 
demand  that  the  contract  be  enforced  as 
written.  It  follows  that  the  tax  bill  in  ques- 
tion Is  valid.  The  total  amount  due  for  the 
sewer  construction  Is,  tiowever,  subject  to  a 
deduction  of  five  dollars  per  day  from  the 
25th  day  of  July,  1907.  to  the  date  of  tbe 
completion  of  the  work,  as  is  provided  for 
In  the  contract,  and  a  proportionate  amount 
thereof  should  be  chained  against  the  tax 
bill  under  consideration.  The  Jiidgment  Is 
reversed  and  the  cause  remanded,  with  di- 
rections to  the  trial  court  to  make  the  de- 
dnctlon  as  herein  provided.  All  concur. 


MICHALSKI  V.  GRACE  et  al. 
(Springfield  Court  of  Appeals.   MisBOurl.  Dee. 
5,  1910.) 

1.  Statutib  (i  243*)— Construction. 

In  an  action  under  Rev.  St.  1890,  SS  8072, 
3073  (Ann.  St  1906,  p.  1767),  now  Rev.  St. 
1900.  H  2401,  2402,  to  recover  for  improve- 
meatB  placed  on  land  by  plaintiff,  wblle  occupied 
by  him  nnder  claim  of  title  and  without  notice 
tnat  defendant  had  tftl^  the  statutes  slioald  be 
liberally  construed. 

iW.  Note^For  other  cases,  see  Statutes, 
Cent.  Dig.  I  824;  Dec  IMg.  |  243.*] 

2.  EjrcncKKT  ({  146*)— Plbaoino. 

In  an  action  under  Rev.  St  1899,  SS  3072, 
3073  (Ann.  St  1006,  p.  1767).  now  Rev.  SL 
1900,  ii  2401,  2402,  to  recover  tor  improvements 
placed  on  lands  bj  plalntilF  wbile  occupied  by 
him  DUder  claim  of  title  and  without  notice  tbat 
defendant  liad  title,  plaintiff  alleged  that  he 

Kzdiased  tbe  land  from  P.  who  had  bought 
im  G.  under  whom  defendants  Inherited,  pay- 


ing P.  a  specified  sum,  that  he  went  Into  pos- 
session on  a  certain  date,  and  that  the  parties 
from  wtiom  he  purchased  having  refused  to 
make  a  deed  he  sued  P.  and  O.,  and  obtained  a 
decree  quieting  his  title,  and  that  be  made  the 
improvements  in  good  faith  without  notice  of 
advene  claim,  but  that  defendants  had  obtiUned 
a  judgment  against  him  in  ejectment  HM, 
that  the  petition  was  snffident 

lEA.  Note.— For  other  cases,  see  Ejectment; 
Cent  Dig.  S  616;  Dec  Dig.  {  146.*] 

3.  Estoppel  (S  08*)— Claw  in  Action.  . 

A  party  may  be  bound  In  one  suit  by  bis 
:  pleading  in  a  former  suit,  and  In  a  proper  caae 
should  not  be  peEmltted  to  assert  matter  con- 
tradictory to  the  position  taken  In  his  former 
pleading. 

[Ed.  Note.— For  other  cases,  see  EstoiM^, 
Cent  Dig.  U  16&-169:  Dec  Dig.  {  d&*] 

4.  Ejeotuekt  (S  142*)— NoncB  OF  ADTun 

Claiu. 

The  notice  which  will  prevent  the  occu- 
pant of  land  who  has  a  judgment. of  ejectment 
against  him  from  recovering  under  Rev.  St 
1^,  H  3072,  3073  (Ann.  St  1906.  p.  1767), 
now  Rev.  St  1909,  H  2401.  2402,  for  improve- 
ments made,  must  be  actual  notice.  It  must  be 
notice  of  an  adverse  claim  of  title,  and  the  fact 
tbat  there  is  a  superior  title  in  another  party, 
and  tbat  that  title  appears  of  record,  Is  not  of 
itself  a  sufficient  notice  to  defeat  the  action. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {}  472,  476.  4Ttr4S-«)l ;  Dec  Dig. 
«  142.*] 

5.  EsTOPpn.  <|  68*)— Action- PiBADiKOB. 

G.  sold  certain  land  to  P.,  the  contract  of 
sale  being  of  record,  and  P.  through  his  agent 
M.  sold  it  to  plaintiff,  and  promised  to  make  a 
deed,  but  failed  to  do  so.  Plaintiff  sued  to 
quiet  title  against  P.  and  G.  and  secured  a 
decree.  6.  being  dead  the  decree  was  of  no 
avail,  and  the  heirs  of  G.  recovered  in  eject- 
ment Plaintiff  then  sued,  under  Rev.  St  1899, 
H  8072,  S073  (Ann.  St  1906,  p.  1767),  now  Rev. 
St  1909,  SS  2401,  2402,  for  improvements  made. 
In  the  ejectment  suit  plaintlflrs  answer  alleged 
that  he  went  into  possession  claiming  as  own- 
er, having  purchased  through  P.  and  H.  who 
represented  themselves  to  be  the  agents  of  G., 
alleged  to  be  the  ancestor  of  defendant.  Held, 
that  the  answer  did  not  estop  him  from  assert- 
ing that  he  had  no  notice  of  the  title  of  Q. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  Si  165-169;  Dec  Dig.  f  68.*]  ■ 

6.  EracTMENT  (8  142*)— Amount  of  Bicot- 

KBT. 

Where,  in  an  action  under  Rev.  St  1899, 
»  3072,  3073  (Ann.  St.  1906.  p.  1767),  now  Hev. 
St  1909,  |§  2401,  2402,  for  improvements  made 
on  land  which  had  been  recovered  in  ejectment 
by  defendants  from  plaintiff,  it  appeared  that 
on  a  certain  date  prior  to  the  ejectment  suit 

Slaintiff  commenced  a  suit  to  quiet  title  against 
efendant's  Uicestnr,  It  was  i»oper  to  limit 
plaintitTs  recovery  to  Improvements  made  at 
that  time. 

[Ed.  Note. — For  other  cases,  see  Ejectment. 
Cent.  Dig.  8!  472,  476,  477,  483-501 ;  Dec.  Dig. 
t  142.*] 

Appeal  from  Circuit  Court,  Blpley  Ciounty; 
J.  C.  Sheppard.  Judge. 

Action  by  Charles  Mlchalskl  against  Wil- 
liam O.  Grace  and  othera  From  a  judgment 
in  favor  oC  plaintiff,  defendants  appeal  Af- 
firmed. 

Oscar  L.  Smith  and  Thomas  Mabrey,  for 
appellants.  C.  B.  Butler  and  C.  O.  Borth, 
for  respondent. 


•For  ottlr  eases  see  earns  topie  and  section  HDKBBR  In  Deo.  Dig.  *  Abl  Dig.  Xsy  No.  Series  *  Bsp'r  Indezes 
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COX,  J.  Action  by  plaintiff  against  de- 
fendants for  ImprovementB  placed  upon  cer- 
tain lands  in  Ripley  county  by  the  plaintiff 
while  occupied  by  him,  as  he  contends,  un- 
der claim  of  title,  and  TPithout  notice  that 
defendants  had  title.  Trial  was  had  before 
a  Jury,  and  verdict  rendered  for  plaintiff  in 
the  sum  of  $1,000,  and  defendants  have  ap- 
pealed. 

The  first  contention  is  that  the  petition  In 
this  case  is  wholly  insufficient,  and  that  de- 
fendants' objection  to  the  Introduction  of 
any  testimony  under  it  should  have  been  sus- 
tained. We  call  attention,  first,  to  the  fact 
that  the  sections  of  the  statute  under  which 
this  action  was  brought,  to  wit,  sections 
3072  and  3073,  Kev.  St  1899  (Ann.  St.  1906^ 
p.  1767)  now  sections  2401  and  2402,  Rev. 
St.  1909,  are  remedial  in  their  character, 
and  the  statutes  as  well  as  proceedings  un- 
der them  are  to  be  liberally  construed  In  fur- 
therance of  Justice  between  the  parties.  Cox 
T.  McDlTlt,  126  Mo.  358,  28  S.  W.  597;  Stump 
V.  Hombact,  109  Mo.  272,  18  S.  W.  37. 

The  petition  In  this  case  alleges,  in  sub- 
stance, that  defendants  had  brought  an  eject- 
ment suit  against  this  plaintiff  on  the  16th 
day  of  October,  1907,  for  the  possession  of 
the  land  on  which  it  was  claimed  the  im- 
provements were  made,  and  that  as  a  result 
of  that  action  Judgment  went  in  faT6r  of 
defeudants  and  against  plaintiff  for  the  pos- 
session of  the  land.  Plaintiff  then  sets  out 
his  claim  of  title,  which  Is  that  he  purchas- 
ed the  land  from  Charles  Peters  who  had 
bought  the  land  from  James  A.  Grace, 
through  his  agent,  0.  H.  Martin,  from  whom 
defendants  Inherited  said  land,  paying  said 
Peters  $1,680;  that  be  went  into  possession 
under  his  purchase  on  the  10th  day  of  May, 
1905,  and  was  still  in  possession;  that  the 
parties  from  whom  he  purchased  had  refus- 
ed to  execute  a  deed;  that  he  had  brought 
suit  against  said  Charles  Pet^s  and  James 
A.  Grace,  and  secured  a  Judgment  against 
them  decreeing  title  to  plaintiff;  that  he  en- 
tered Into  possession  and  made  the  improve- 
ments upon  the  premises  In  good  faith,  be- 
lieving that  he  had  title  and  without  any  no- 
tice of  the  adverse  title  or  claim  of  defend- 
ants, ^ia  petition  we  think  entirely  suf- 
ficient under  the  statute,  and  tliat  contention 
must  be  ruled  against  the  appellants. 

It  is  next  contended  that  a  peremptory  in- 
struction should  have  been  given  for  defend- 
ants for  the  reason  that  plaintiff's  own  tes- 
timony shows  that  he  had  notice  of  the  title 
of  defendants  at  the  time  he  went  Into  pos- 
session and  made  the  improvements.  Plain- 
tiff testified  that  he  did  not  have  any  knowl- 
edge of  the  claim  of  these  defendants,  or 
their  ancestor,  when  he  bought  the  land  from 
Peters  through  his  agent,  Martin,  and  that 
both  Peters  and  Martin  promised  to  make 
him  a  deed  to  the  land,  hut  that  they  had 
never  done  so;  that  he  paid  to  Peters  the 
full  purchase  price,  to  wit:  $1,680  and 
made  the  Improvements,  believing  that  he 


was  the  owner  of  the  land.  It  Is,  however, 
contended  by  appellants  that  the  plaintiff  is 
estopped  from  now  asserting  that  he  had  no 
notice  of  the  title  of  defendants'  ancestor 
for  the  reason  that  in  the  ejectment  suit  ke 
filed  an  answer  which  contained  the  follow- 
ing language:  That  he  "went  Into  possession 
as  owner,  •  •  •  claiming  the  land  as 
owner,  having  purchased  the  same  through 
Charles  Peters  and  Dr.  C  H.  Martin,  who 
represented  themselves  to  be  the  agents  of 
the  owner,  James  A.  Grace,  who  is  allegeil 
to  be  the  ancestor  of  the  defendants  herein, 
who  are  now  claiming  the  land."  It  Is  con- 
tended that  this  is  a  solemn  admission  of 
record  of  notice  of  the  title  of  James  A. 
Grace.  The  history  of  this  transaction  seems 
to  be  about  as  follows: 

James  A.  Grace  was  the  owner  of  tb« 
land,  and  his  title  appeared  of  record.  He 
sold  the  land  to  Charles  Peters,  and  this  con- 
tract  of  sale  also  appeared  of  record.  The 
plaintiff  in  this  case  was  of  Polish  descent 
and  unable  to  either  speak  or  read  the  Eng- 
lish language.  Peters,  through  his  agent. 
Martin,  sold  the  land  to  plaintiff  and  prom- 
ised to  make  a  deed,  but  after  Peters  had 
secured  the  purchase  price — $1,680 — he  de- 
parted for  parts  unknown,  and  did  not  make 
a  deed.  James  A.  Grace,  the  owner  of  the 
laud,  afterward  died,  and  the  defendants  in 
this  suit,  who  are  his  heirs,  asserted  title 
and  brought  an  ejectment  suit  against  this 
plaintiff,  and  obtained  Judgment  In  their  fa- 
vor. It  also  appears  that  the  plaintiff  in 
this  action  a  year  or  so  after  having  pur- 
chased the  land,  and  having  failed  to  secure 
a  deed,  brought  an  action  to  quiet  title 
against  Peters  and  Grace,  and  secured  a  de- 
cree of  the  court  in  his  favor,  but,  as  It 
afterward  developed,  Grace  was  at  that  time 
dead,  so  that  this  Judgment  was  of  no  avail, 
and  these  defeudants  who  are  the  heirs  of 
James  A.  Grace  then  brought  the  ejectment 
suit  Should  the  plaintiff,  under  these  cir- 
cumstances, be  estopped  from  now  asserting 
that  he  bought  the  land,  and  put  the  im- 
provements thereon  without  notice  of  the 
lidverse  title  of  defendants?  We  do  not  think 
so.  A  party  may  be  twund  In  one  suit  by 
his  pleading  In  a  former  suit,  and  in  a  prop- 
er case  should  not  be  permitted  to  assert 
matter  contradictory  to  the  position  taken  in 
his  former  pleading,  yet  under  the  facts  In 
this  case,  our  conclusion  is  that  It  is  not  a 
case  for  the  application  of  this  rule.  The 
notice  which  will  prevent  the  occupant  of 
land,  who  has  a  Judgment  of  ejectment 
against  him,  from  recovering  for  the  value  of 
improvements  made,  must  be  actual  notice. 
It  must  be  notice  of  an  advene  claim  of  title, 
and  the  fact  that  there  Is  a  superior  title  In 
another  party,  and  that  that  title  appears  of 
record.  Is  not  of  Itself  a  sufficient  notice  to 
defeat  this  action.  Marlow  v.  Liter,  87  Mo. 
App.  584;  Richmond  T.  Ashcraft  137  Mo. 
App.  191,  317  S.  W.  689;  Brown  v.  Baldwin, 
121  Mo.  106,  loc.  Ctt  115,  25  8.  W.  8S& 
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If  we  conclude  that  the  plaintiff  In  this 
cue  l8  bound  by  tbe  all^ationa  of  the  an- 
swer filed  In  the  ejectment  suit  In  which  he 
stated  Ukat  be  purchased  the  land  from 
Charles  Peters  and  Dr.  C.  H.  Martin,  who 
represented  ttieme^Tes  to  be  the  agents  of 
tbe  owner,  James  a.  Grace,  yet  this  1b  not 
IneonslsteDt  with  bis  claim  In  the  present 
case.  Suppose  It  were  true  that  Peten  and 
Martin,  represented  to  htm  that  Qraee  was 
the  owner  of  the  land  and  sold  It  to  him  ae 
the  agents  of  Grace,  and  promised  to  secure 
him  a  titles  and  he  paid  tbem  the  pnrdiase 
money,  and  he  tboi  entered  into  poasosnlon 
and  made  these  Unprovements,  belleTlng  that 
lu  had  a  TsUd  oontract  of  purchase,  It  Is 
dear  to  us  that  he  would  be  brought  wltbln 
the  statute.  Mere  notice  of  title  Is  not  suf- 
ficient, unless  It  Is  a  title  that  Is  adverse  to 
that  of  the  plaintiff.  If  plaintiff  thought  he 
was  buying  land  from  Grace  hs  would  un- 
deratand  that  Gractfs  title  was  not  adverse 
to  him,  but  that  he  was  secorlng  Grace's  tl- 
tie,  and  thertfore.  Instead  of  being  adverse, 
it  would  be  in  harmony  with  his  own  <dalm. 
The  evidence  as  a  whole  waa  anffldent  to 
take  the  case  to  the  Jury,  and  the  court  was 
right  In  refusing  a  peronptoxy  instruction 
for  the  defendants. 

It  iB  finally  claimed  tliat  the  amount  of 
the  verdict  is  excessive:  The  court,  by  its 
instruction,  limited  plaintiff's  recovery  to  Im- 
provonoita  that  were  placed  upon  the  land 
prior  to  September  14,  190&  It  was  upon 
this  date  that  plaintiff  bad  filed  his  suit 
against  Peters  and  Grace  to  quiet  title  to 
his  land,  and  the  court  very  properly  held 
that  at  that  date  be  bad  knowledge  of  tbe 
adverse  claim  of  Gmee  to  tbe  land.  We 
have  gone  very  carefully  through  the  testi- 
mony, and  cannot  find  therefrom  that  the 
amount  of  tbe  verdict  la  excessive.  Flaln- 
tllTs  testimony  tends  to  show  the  entire  Im- 
provements to  have  been  worth,  at  least, 
000,  and  tbe  portion  thereof  which  was  made 
prior  to  Septraober  14,  1906,  does  not  very 
clearly  appear,  but  tiiwe  Is  sufficient  testi- 
mony, we  think,  to  sustain  the  verdict  in 
this  case.  The  case  was  well  tried,  and  the 
judgment  will  be  affirmed.  All  concur. 


LOTD  V.  HARTFORD  LIFB  IKS.  CO. 

(St.  Louis  Court  of  Appeals.  Missouri.  Nov. 
29.  1910.) 

1.  IlfTEBPIXADXB  (|  10*)— NATOXB  ABD  SCOPE 

ow  Keuedt. 

Tbe  right  of  ioterpleader  does  not  exist 
where  the  party  seeking  the  relief  has  placed 
himself  under  an  independent  liabilitT  to  either 
of  the  claimants,  beyond  the  liability  which 
arise*  from  the  title  to  the  pro[>erty  or  fund 
in  oontrorersy. 

FBd.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  I  12;  Dec.  Dig.  |  10.*] 


2.  INTSBPLEADKB  <}  9*>— PBIVIIT  01  TriLE  Bl- 
IWEEN  ClAIMANTB  —  ASSIONOK  AND  AS- 
SIGNEE or  Insubaroe  Polxot— Rioht  to  In- 

TEBPI^DER. 

The  insured  and  tbe  beneficiary  assigned 
the  poUdes  to  a  creditor,  and  the  assifrnment 
was  consented  to  by  the  insurer,  who  tureed  in 
writing  to  pnv  the  creditor,  upon  the  death  of 
the  insured,  the  amount  of  his  insurable  Inter- 
est After  the  death  of  the  insured  the  assignee 
bronght  action  on  the  contract,  bat  tbe  insurer 
Interpleaded,  claiming  that  tbe  original  bene- 
ficiary was  still  asserting  a  right  to  a  part  of 
the  proceeds  ot  tbe  policies.  Defendant  tender- 
ed  the  amount  ot  the  policies  into  court,  and 
averred  that  it  had  no  Interest  In  the  matter 
other  than  the  payment  of  the  amount  to  a 
I>ers(Hi  ririitfuHy  entitled  to  it,  and  waa  there- 
upon discfaaiged.  Held,  that  there  was  privity 
between  tbe  claimants,  who  each  derived  their 
rights  from  tbe  same  contracts  of  Insurance 
made  lay  the  defendant  wltii  the  Insnred,  and 
that  tbfl  defendant  bad  a  right  to  interpleader. 

[Bd.  Note.— For  other  CBses,  see  Interpleader. 
Cent  Dig.  I  10;  Dec.  EttgTl  9.*] 

8.  IlTIKBPLEADEB  (J  9*)— ^^iBSONS  ENTITLED— 

PBivnT  or  Estate  Between  Claimants. 
The  mere  fact  that  a  contractual  relation 
exists  between  the  complainant  and  one  of  the 
claimants  to  a  fund  under  which  the  fond  is 
required  to  be  paid  to  such  claimant  does  n6t 
of  itself  defeat  the  right  of  interpleader  where 
there  Is  privity  between  the  claimants. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  S  10;  Dea  Dig.  |  9.*] 

•  Appeal  from  St  Lonls  Circuit  Court ; 
Qeorge  H.  Williams,  Judge. 

Action  by  Lacy  M.  Love,  assignee  of  two 
policies  of  Insurance,  against  the  Hartford 
Life  Insurance  Company.  From  a  judgment 
of  Interpleader  ordering  the  discharge  of 
the  defendant  the  plaintiff  appeals.  Judg- 
ment of  Interpleader  affirmed,  and  cause  re- 
manded for  proceedings  between  the  claim- 
ants. 

0.  B.  Skinher,  for  appellant  Jones,  Jones, 
HoCker  &  Davis,  for  respondent 

NORTONI,  J.  This  la  &  suit  on  two  pol- 
icies of  life  Insurance,  bnt  the  question  for 
decision  relates  to  defendant's  right  of  In- 
terpleader which  Is  interposed  In  Its  answer. 
The  court  granted  the  relief  prayed  for  In 
respect  of  this  matter,  directed  the  claim- 
ants to  Interplead  for  the  fund  which  wiis 
paid  Into  court,  discharged  defendant,  and 
plaintiff  prosecutes  tbe  appeal  from  that 
Judgment 

Defendant  Is  an  Incorporated  life  Insur- 
ance company,  and  It  appears  that  It  issued 
two  policies  of  insurance,  numbered  21201 
and  21262,  of  $1,000  each,  on  the  life  of 
Charles  A.  ron  Borcke  In  1881.  Both  of 
these  policies  were  made  payable  to  Maiy  L. 
Ton  Borciie,  wife  of  the  Insured,  "who  was 
denominated  as  tbe  beneficiary  therein.  Aft- 
erward, lu  August,  1906,  the  Insured,  Charles 
A.  von  Borcke,  and  his  wife,  Mary  L.  von 
Borcke,  sole  beneficiary  under  the  policies, 
tot  value,  jtsslgned  each  of  said  policies  In 
writing  to  pialutlfC  Love,  a  .creditor  of  the 
Insured,  Charles  A.  von  Borcke,  and  dlrect- 
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ed  the  same  to  be  paid  to  him  on  the  death 
of  the  insured  as  his  interest  might  appear. 
The  asslsnment  of  the  two  policies  was  duly 
executed  by  both  the  insured  and  his  wife, 
Mary  Ia  von  Borcke,  the  ben^ciary,  annex- 
ed to  the  policies,  and  approved  and  accept- 
ed by  defendant  insurance  company  in  writ- 
ing indorsed  thereon.  All  the  premiums 
were  duly  paid  and  the  insured  departed 
this  life  rebmary  27,  1806.  Thereafter 
proofs  of  death  were  duly  made  by  plaintiff 
XiOve,  assignee  of  the  policies,  but  defendant 
neglected  to  pay  the  amounts  due  thereunder 
for  the  reason  Mrs.  von  Borcke,  the  widow, 
notified  it  that  she  laid  claim  to  a  portion 
of  the  fund.  Plaintiff  Love,  the  assignee  of 
the  policies,  thereupon  tnatltuted  this  suit 
against  the  Insurance  company  to  the  end  of 
recorerliiff  the  amoaut  of  the  two  policies 
together  with  interest  thereon  and  defend- 
ant answered  by  way  of  an  Interpleader. 
In  Its  answer,  defendant  admitted  Its  obli- 
gatl<m  to  pay  the  amount  sued  for  to  some 
one,  recited  the  facta  pertaining  to  the  as- 
signment of  the  policies  to  Lore  and  that 
the  original  beneficiary,  Mrs.  von  Borck^ 
claimed  either  all  or  a  portion  of  the  fond 
In  its  hands.  Defendant  tendered  the  amount 
of  the  policies,  together  with  the  accrued  in- 
terest thereon,  Into  court,  said  that  It  had  no 
interest  in  the  matter  whatever  other  than 
that  the  fimd  should  be  paid  to  the  rightful 
owner  or  properly  distributed,  prayed  the 
court  to  order  the  parties  to  Intwplead  and 
discharge  It  from  farther  responsibility,  etc 
On  a  hearing,  the  taetM  above  set  forth  ap- 
peared to  be  nnoontrorerted.  Ura.  tod. 
Borcke  admitted  having  joined  with  her  has- 
band,  the  insured.  In  ezecatbig  the  assign- 
ment  of  the  policies  to  plalntlfl,  her  hus- 
band's creditor,  as  his  Intraest  might  appear 
and  that  plaintiff  Is  mtitled  to  a  consldm- 
able  portion  of  tbe  fnnd  bnt  dte  anerted  a 
claim  to  some  part  therecrf,  vhldt,  of  course, 
on  the  present  hearing,  was  not  ascertained. 
On  the  other  hand,  It  la  conceded  hy  defend- 
ant Insurance  company  that  it  consented  to 
the  asslenment  ot  the  policies  to  plaintiff 
and  agreed  In  writing  at  the  time  of  the  as- 
signment to  pay  him  on  rec^pt  of  proper 
proof  of  death  of  the  Insared  and  the  Insur- 
able inters  of  creditor.  The  court  declar- 
ed defendant's  right  to  the  relief  prayed 
for,  allowed  It  a  reasonable  attorney's  fee 
and  other  costs,  and  upon  Its  paying  the 
fund  Into  court,  less  the  attorney's  fees  and 
such  costs,  ordered  Its  discharge,  and  direct- 
ed an  Interpleading  between  Mrs.  Ton  Borcke 
and  plaintiff  for  the  fund. 

It  Is  argued  by  plaintiff  that  the  court 
erred  in  giving  this  decree  for  the  reason  it 
conclusively  appears  defendant  Is  not  a  mere 
disinterested  stakeholder  between  him  and 
Mrs,  von  Borcke,  as  by  accepting  and  ap* 
proving  the  assignment  of  the  policies  it  con- 
tracted to  pay  the  fund  to  plaintiff.  There 
can  be  no  doubt  of  the  goteral  princUile  of 


equity  which  op^tes  to  Inhibit  the  right 
of  Interpleader  In  those  cases  where  the  par- 
^  seeking  the  relief  has  placed  himself  un- 
der an  Indep^dent  llahillty  to  either  of  the 
claimants  beyond  the  liability  which  arises 
from  the  title  to  the  property  or  fnnd  in 
controversy.  The  principle  proceeds  tn  ac- 
cordance with  the  precepts  of  natural  Jus- 
tice, for,  as  a  rule,  the  court  ought  not  to 
entertain  the  bill  and  award  an  Injunction 
against  the  prosecntion  of  a  suit  when  su^ 
an  Independent  obligation  appears.  Fur- 
thermore, sustaining  the  bill  in  such  circum- 
stances operates  to  dtsdiarge  the  interplead- 
er of  the  doty  to  respond  to  such  Indepoid- 
ent  undertaking  without  a  hearing  as  to 
that  fact  The  principle  obtains,  too,  we 
believe,  because  In  respect  of  such  indepoid- 
ent  promise  there  ia  no  privity  betwera  the 
claimants,  bnt  It  exists  solely  between  the 
party  praying  for  the  rdlef.  and  the  parttcv* 
lar  claimant  to  whom  the  promise  was  madSk 
See  4  Pomeroy's  Bq.  Jur.  (3d  Ed.)  ^  1326, 
1327;  Beach's  Mod.  Eq.  §  143;  23  Cyc.  5,  6* 
7,  8;  11  Ency.  PL  &  Pr.  459;  Northwestern 
Ins.  Co.  T.  Eldder.  162  Ind.  382,  70  N.  B. 
489.  66  Lk  B.  A.  89;  Sprague  t.  Soule,  36 
Mich.  S5;  Pflster  v.  Wade.  56  Cal.  43; 
Crawshay  v.  Thornton,  2  My.  &  Or.  1;  Stand- 
ley  v.  Boberts,  58  Fed.  886»  841, 8  O.  Gl  A.  SOB; 
Frendi  t.  Bolffdiard,  GO  Vt.  48. 

In  accordance  vltb  this  doctrine^  the  High 
Conrt  of  Chancwy  In  Ekigland  doiled  the 
right  of  B.  ft  Co.,  wharfingers,  to  Intor^ead 
In  a  case  where  A.  deposited  certain  Inm 
with  B.  ft  Oo.  and  directed  them  to  d^rer 
It  to  O.  It  appeared  tiiat  B.  ft  Go.  th«eaft- 
er  entered  the  same  !n  their  books  u  to 
the  account  of  O.,  and  wrote  blm  a  letter 
saying  that  the  annexed  note  was  of  the 
landing  wdghti  of  the  Iron  transferred  Into 
his  name  by  A.  and  now  held  by  them  (B. 
ft  Co.)  at  his  (0.*s)  disposal.  Upon  D.  snb- 
sequently  laying  claim  to  the  Iron  and  as- 
serting that  A.,  who  had  deposited  it  with 
B.  ft  Oo.  for  O.,  had  done  so  without  au- 
thority on  converting  it  from  the  true  own- 
er, D.,  B.  ft  Co.  filed  their  bill  praying 
that  the  conrt  require  C.  to  whom  they 
had  made  the  independent  promise,  and  D., 
the  alleged  owner,  to  Interplead  for  the 
iron.  The  court  denied  ttu  bill  because  of 
the  Independent  obligation  with  respect  to 
the  matter  which  B.  ft  Co.  had  assumed 
towards  O.  by  entering  the  Iron  on  Oielr 
books  In  hla  name  and  writing  him  tiie  let- 
ter above  mentioned.  Crawshay  t.  Thorn- 
ton. 2  My.  &  Or.  1.  But,  upon  scmtlnlEing 
this  case,  It  will  appear  that  no  privity 
whatever  existed  between  the  clalmanta,  G. 
and  D.  Their  titles  were  not  derived  from 
a  common  source;  for,  while  Ca  title  was 
derived  from  A.,  who  deposited  the  Iron  with 
B.  ft  Co.,  D.'B  title  was  wholly  independent 
of  and  paramount  to  that  of  A.,  who  indeed 
was  a  tort-feasor,  in  that  he  had  converted 
the  iron  from  D.,  the  true  ownw;  A  ttody 
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of  that  caae^  howerw,  wlU  reveal  toBtanoes 
cited  where  Interpleader  will  Ue  even  though 
sn  lodependeDt  obligation  exists  to  one  of 
the  claimants  if  the  sereral  claimants  are  In 
privity,  and  it  appears  their  several  rights 
are  derivative.  Under  the  mie  above  sug- 
gested, interpleader  has  been  denied,  too,  in 
a  case  where  It  an>earM  a  lessee  had  leased 
a  mine  a  separate  indoiture  from  two 
different  persons  asserting  adverse  owner- 
Ship.  Of  course,  time  was  no  privity  In 
muSi  drcomatances,  and  the  rl^t  to  Int^ 
plead  the  two  s^omte  leawrs  under  Inde- 
pendent and  separate  contracts  at  lease  was 
denied.  The  lessee  having  thns  obligated 
blmstif  Ind^mdently  to  respond  to  two 
separate  landUnrds  was  not  entitled  to  the 
aid  of  the  court  to  have  ttiem  Interplead  for 
the  rents.  By  his  express  covcaiant  he  had 
agreed  to  pay  boQi.  Standi^  t.  Boberts,  09 
Fed.  836, 8  a'  C.  A.  805.  See.  also,  Hartsook, 
eta,  ▼.  GhrisBDan,  114  Mo.  Avq.  068,  90  8. 
W.  11&  A  leading  case  is  that  of  POster  v. 
"Wade^  66  Cal.  43.  In  that  ease^  It  axqpeared 
that  plaintiff  purchased  ot  T.  wheat  which 
was  thai  in  the  pcnsession  of  W.  and  npon 
which  W.  claimed  a  lien.  W.  delivered  the 
wheat  to  plaintiff,  the  purchaser,  however, 
npm  the  express  condition  that  plaintiff 
should  retain  out  of  the  purchase  money  due 
from  him  to  T.  the  sum  of  mon^  dne  W. 
Afterward  T.  assigned  to  B.  his  claUn  against 
plaintUts  on  account  of  the  wheat  In  a 
snlt  by  plaintiffs  to  compel  W.  and  B.  to  in- 
terplead with  regard  to  their  respective 
claims,  the  right  was  denied,  for  it  was  said 
plaintiff  had  assnmed  an  Independent  obliga- 
tion to  each.  The  proposition  is  entirely 
sound  as  there  was  no  privity  of  right  be- 
tween the  claimants,  B.  and  W.,  for  W.  de- 
rived his  right  directly  from  the  plaintiff  on 
bts  promise  to  pay,  In  conelderatlon  of  W. 
releasing  his  lien,  and  B.  derived  his  right 
through  the  assignment  of  the  purchase  mon- 
ey from  T.,  who  owned  and  sold  the  wheat 
So  much  for  the  rule  referred  to  and  its 
usual  application.  It  is  certainly  without  la- 
flnffloce  on  the  facts  in  Judgment  here,  for  In 
the  instant  case,  though  the  claimant,  Mrs. 
Ton  Borcfce,  bad  theretofore  Joined  In  as- 
signing the  policies  to  Love,  she  notwith- 
standing claimed  an  interest  In  the  fund,  and 
In  this  claim  she  derived  her  right  through 
the  Idratlcal  contracts  of  insurance  from 
whence  IjOvo  derived  his.  There  can  be  no 
doubt  of  the  fact  that  privity  existed  between 
Mrs.  von  Borcke  and' plaintiff  Love,  for  she 
as  beneficiary  In  the  policies  had  Joined  in 
their  assignment  to  plaintiff,  the  creditor  as 
his  Interest  might  ai^ear.  If  a  balance  re- 
mains after  discharging  plaintiff's  debt,  the 
equitable  right  to  that  balance  resides  In 
Mrs.  von  Borcke  under  the  fair  construction 
of  the  asslgnmentB.  The  privity  between 
plf^Intiff  find  the  other  claimant  Mrs.  von 
Borcke  Is  therefore  entirely  clear.  They  eacb 
derived  their  rights  through  the  Identical 
182  8.W,^ 


contracts  of  Insurance  made  by  vm  Bon^ 
with  defendant  company,  and  payable  ac- 
cording to  the  eqnlties  In  the  case  in  part  to 
one  and  in  part  to  the  other  claimant  Ur. 
Pomeroy,  In  his  valuable  work  on  Bq.  Jnr. 
VOL  4  (8d  Ed.),  points  out  In  the  notes  to 
sections  1327,  182S,  that  insurance  companies 
may  compel  opposing  claimants  of  the  Imiur- 
ance  money  to  interplead  whoi  they  claim  by 
asslgnmoit  from  the  assured  or  by  mortgage 
or  by  attachment  etc. — that  is,  wb«i  there 
Is  preewt  tbe  essoitlal  prlvl^  and  the?  claim 
derlvatlvdy.  The  following  cases  cited  by 
the  author,  whlcb  we  liave  eiiamlned,  are  in 
point  and  support  the  general  proposition 
asserted:  Nelstm  v,  Bartw,  2  Hem.  &  M.  881; 
Hamllttm  r.  Marks,  6  De  Oez  ft  S.  688;  Spring 
T.  S.  a  Ina  Co.,  8  Wheat  268,  6  L.  Od.  614. 
Thet  the  mere  ftict  a  contractual  relation  ex-  < 
lets  between  the  party  seeking  interpleader 
and  one  of  the  claimants  to  tbe  fund  requir- 
Ing  Its  payment  to  such  party  will  not  of  It- 
self defMt  the  right  of  Intenrieader  was  de- 
clared in  an  InatmctlTie  opihlcm  by  tlie  Sn- 
prone  Court  of  PomsyinnU.  See  Bechtd 
T.  Sheafer,  117  Pa.  056, 11  Atl.  889.  Is  that 
case  Sheafer  had  contracted  by  dnebUl  to 
pay  Bechtd  |2,00a  Becfatel  raed  flheafCT, 
the  maker  of  t2ie  durt^  thereon,  and  he  an- 
swered by  tmderlng  the  fund  Into  cour^  and 
praying  that  one  Batdorf  be  required  to  in- 
terplead Bechtel  therefor.  It  appearing  Bat- 
dorf daimed  Ms  right  by  an  assignmoit  from 
Becbtd,  the  payee  in  the  dueblU,  the  court 
declared  the  case  one  of  interpleader  not- 
wltbstanding  the  direct  promise  contained 
in  the  dnebill  to  pay  Bechtel,  the  plaintiff. 
The  case  reveals  privity  between  the  two 
claimants,  for  Batdorf  asserted  his  right  as 
derived  through  an  assignment  from  Beditel, 
the  plaintiff.  There  are  numerous  cases  in- 
volving Immediate  and  direct  promises  to  pay 
one  of  the  parties  where  the  right  of  inter- 
pleader has  been  sustained  on  privity  appear- 
ing between  the  claimants  and  derivative 
rights  disclosed. 

No  one  can  doubt  that  the  relation  of  debt- 
or and  creditor  obtains  between  a  bank  and 
its  depositor.  Notwithstanding  this,  in  City 
Bank  of  N.  Y.  v.  Skelton,  2  Blatchf.  14,  Fed. 
Gas.  No.  2,739,  the  bank  was  permitted  to  in- 
terplead Its  depositor  and  another  in  respect 
of  a  fund  held  by  it  on  deposit  In  that  case 
It  appeared  the  depositor  was  the  executor  of 
Frazler  and  held  the  fund,  or  derived  his  right 
as  such,  the  other  claimants,  being  the  heirs 
of  Frazler.  of  course  derived  their  right  from 
him.  See,  also.  First  Nat.  Bank  v.  West  Riv- 
er R.  R.  Co..  40  Vt  633.  Notwithstanding 
the  direct  promise  to  pay  the  holder  con- 
tained In  a  negotiable  promissory  note.  In 
Howe  Mach.  Co.  v.  Glfford,  66  Barb.  (N.  Y.) 
597,  the  maker  of  such  a  note  was  permitted 
to  interplead  tbe  holder  and  another  with  re- 
spect to  the  fund  it  represented.  Privity  ap- 
peared In  that  case  as  well.  Both  claimants 
derived  their  rights  through  the  originnl 
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pa7««,  8o^  In  OUT  own  court,  Uiou^  a  loan 
company  had  exivesaly  agreed  to  par  a  fond 
In  liquidation  of  a  Jodgmoit  eBtabllsblng  a 
mechanic's  lien.  It  was  permitted  to  intw- 
plead  the  borrower  to  whom  the  promise  was 
made  and  others.  On  a  study  of  that  case,  It 
appears,  all  of  the  claimants  there  invcriTed 
derived  their  rights  throof^  one  Albora,  who 
owned  the  Judgment  sustaining  the  mechan- 
ic's lien  to  which  the  fund  was  to  be  applied. 
Franco,  etc.,  L.  &  B.  Ass'n  t.  J07,  56  Mo. 
App.  438.  In  Ros^e  t.  Farmers'  Bank,  etc.* 
119  Mo.  St.  24  S.  W.  744,  though  the  qnee- 
tton  of  an  Independmt  llabUlty  was  not  sug- 
gested, onr  Snprone  Court  sustained  the 
right  of  the  bank  to  Interplead  seven  joint 
owners  of  a  deposit  It  appeared  Uiat  one  of 
the  parties  depoaited  the  draft  with  the  bank 
for  hinuelf  and  six  othws,  but  afterward  de- 
manded the  6itiTe  sum  for  himself  and  sued 
the  bank  on.  the  theory  that  It  owed  him  as 
the  depositor  the  oitlre  amount  The  bank 
set  forth  the  claims  ot  the  six  other  parttes, 
and  the  Suprone  Oourt  dedared  it  a  proper 
case  of  Interpleader.  If  that  case  reveals  a 
direct  obligation  to  pay  the  depositor,  there 
appears  as  well  a  right  in  each  and  all  of  tiie 
elaimants  derived  from  the  same  eoorce.  It 
la  true  no  question  was  made  with  respect 
to  the  matter  noW  undor  o(mslderati<m,  nev- 
ertheless the  princ^le  we  have  pointed  out 
Is  reflected  that  Judgmoit,  fear  the  tact  of 
derivative  right  obtained  In  tlw  case.  The 
case  of  Woodmen  of  the  World  v.  Wood,  100 
Mo.  App.  666,  76  8.  W.  877,  presented  the 
question  In  Ju^ment  here,  but  it  was  not 
discussed  tn  the  oi^nloa,  for  the  point  was 
not  madb  The  case  Involved  a  certlflcate  ttf 
life  Insurance  issued  by  a  benevtdent  aaso- 
ciatloD  in  which,  of  coune,  under  the  law, 
the>  insured  is  permitted  to  change  bene- 
fldazy  at  lilB  pleasure.  The  insured  had 
caused  a  new  certificate  to  be  issued  in 


vor  of  his  two  sisters  as  beneficiaries  In  Ilea 
of  his  wife.  After  the  death  of  insured,  the 
society  Interpleaded  the  two  sisters  to  whom 
they  had  Issued  the  new  cwtlflcate,  and  the 
widow,  who  was  bencfldary  under  the  old, 
all  of  the  parties  having  asserted  a  claim  to 
the  fund.  The  dlaim  of  the  widow  was  that 
because  of  mental  Impainnait  b«r  husband 
was  incompetent  to  diange  the  beneOciary, 
and  therefore  her  right  remained  Intact,  as 
no  new  contract  of  Inminuice  had  be«i  mtw- 
ed  Into.  The  oourt  sustained  the  pray»  for 
an  Interpleading  and  this,  too,  notwithstand- 
ing it  appeared  a  new  and  direct  iwimilBe  had 
been  made  to  tb»  tauoied's  two  sisters 
the  uKwe  recuit  oertlflcata  Issoed  to  than. 
It  aMtears  that  wliUe  the  sevwal  olaimante 
In  ttiat  case  did  not  all  d^ve  tli^  rij^t 
from  the  same  or  Identical  paper  contract* 
they  nevertheless  derived  It  from  tlie  same 
undertaking  of  the  Insurance  company  with 
the  insured  to  pay  the  stipalated  amount  qf 
insurance  to  his  lawfully  designated  beue- 
fldary.  Thoui^  the  questi<m  was  not  made 
or  dlscossed,  see^  alao^  Mut  Life  Ins.  Oo.  ▼. 
Richards.  9»  Mo.  App.  88,  73  B.  W.  4S7. 

It  appearing  that  both  Hke  claimants  in  this 
case  derived  the  rights  thcgr  assert  from  the 
same  source  and  that  defendant  is  wh<dly 
unconcerned  as  to  who  lOiaU  have  the  fund, 
except  in  so  far  as  to  exercise  diligence  to 
liave  It  paid  to  or  distributed  betweoi  the 
right  parties,  the  case  is  clearly  one  of  intw- 
pleader,  and  thl^  too,  notwitluitandlpg  de- 
fendants* promise  to  Lore,  Involved  In  con- 
sulting to  the  assignment  of  the  pidlciesL 
The  judgmmt  of  Interpleader  dionld  be  af^ 
^imed,  and  the  cause  remanded  for  such  fur^ 
£her'  proceedings  as  are  pnver  between  tt» 
claimants.  It  Is  so  ordered. 

BIQTNOIJ>S,  F.  J.,  and  OATTLFIBLD,  J.» 
concur. 
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E9z  parte  WEST, 

<ConTt  of  Criminal  Appeals  of  Teifte.  Jmw  2% 
On  Uikum  for  Bahearinfc 
Dea  8^  1910) 

1.  JtTDOKS  (I  40*)— QuAi^noATion— BJOAnon 
lo  Pabtiks. 

A  district  jndge  -who  was  a  eecond  coniln 
of  plainrilTa  wife  vae  dliqaallfled  to  try  the 
eaae,  so  that  ozdeie  made  therein  were  coram 
non  Jndlce. 

iB>a.  Note.— For  other  caaee,  tee  Jndgaa*  Gent 
DU  H  208-212;  Dec.  Dig.  |  45.*] 

2.  GONTEUFT   (I  83")  —  POWBB  TO  PTJKIBH  — 

Natom  of  Powkb. 

The  power  to  pnalsh  for  contempt  of  conrt 
for  condact  calenlated  to  bring  the  judge  into 
disrepute  and  interfere  with  the  adounistratiOD 
of  jostice  is  conferred  to  preserve  a  proper 
respect  for  the  court  so  as  to  maintain  its  ef- 
fidencr,  and  not  for  Uie  Jodge'a  penonal  ad- 
vantage. 

[Bd.  Note.— For  other  easee,  see  Gontonpt, 
Cent  Dig.  H  95-98;  E>ec.  Dig.  t  Sa*] 

8.  OONTEMPT  (I  9*)-~ACTS  CONgTITtJTIZIO  GOS- 
TUFT— PUBLICATIOna  BEUTUTa  TO  PlHD- 
IVG  Pboceedinqs. 

Psmdtng  a  charge  against  relator  for  ae- 
•anlt  with  intent  to  mnraer,  he  pabiisbed  in  a 
newspaper  owned  by  him  charges  to  the  effect 
that  the  trial  judge  allowed  the  clerk  of  his 
court,  who  was  his  second  cousin  by  marrisKe, 
to  select  Jury  commissionera,  and  conspired  with 
him  to  stock  grand  juries,  in  order  to  secure 
bogus  indictments  against  their  enemies  and  es- 
pecially against  relator.  Held,  that  the  ptlbUca- 
tloni  were  defamaton  and  calculated  to  impede 
the  administration  of  justice  in  the  noseention 
against  relator,  and  hence  constltntea  contempt 
oi  court 

[Ed.  Note. — For  other  cases,  see  Gontenutt 
Cent  Dig.  I  16;  Dee.  Dig.  I  9.*] 

4.  OoniEicFT  (1  61*)— Pbocebdino»— Huuiro 

— FlHDIKO— FaLBITT  or  CHABaBS. 

Where,  on  an  Information  for  contempt  of 
court  in  publishing  defamatory  matter  concern- 
ing the  judge  before  whom  a  prosecution  of  re- 
lator was  pending,  relator  admitted  haring  pub- 
lished and  drenlated  the  charges,  and  decUned 
to  prove  Oieir  truth,  findings  that  the  charges 
were  defamatory  and  calculated  to  Impede  the 
adntioistration  of  justice,  so  as  to  amount  to 
cMitempt  of  court,  were  soffident  to  sustain  the 
Judgment  of  contempt  though  the  jndge  did  not 
specifically  find  that  the  defamatory  matters 
were  false. 

[Ed.  Note.— For  otber  cases,  see  Contempt 
Dec.  Dig.  I  61.*1 

6.  Habeas  Cobpus  (|  29*)— JoDouin— Ya- 
UDirr. 

A  judgment  «t  e<mtempt  of  Coart  for  pnb- 
llshiog  defamatory  matter  relating  to  tbe  judge 
was  not  void  so  as  to  make  it  subject  to  attack 
on  habeas  corpns  because  some  of  the  defama- 
tiwy  matters  coniddered  in  rendering  judgmmt 
related  to  tiie  Judge**  conduct  In  a  eiri!  action 
of  whldi  he  had  no  Jurisdiction,  while  the  other 
defamatory  matters  considered  related  to  a  crim- 
inal prosecution  of  which  he  had  Jurisdiction, 
as  the  defamatory  matters  relating  to  the  ctva 
action  coold  be  eouldeicd  In  determining  the  in- 
tent of  those  relating  to  the  prosecution. 

[Ed.  Note.— For  other  caaca.  Me  Habeas  Coi^ 
pus,  Dec  Dig.  I  29.*] 

€L  HaBEAB  CbBFUB  80^— JUDOICBIIT— COI.- 
UTKBAZ.  AlTACK. 

Where  the  eonrt  has  Joriadletltm  of  the 
■ntdect-^natter  and  person,  error  In  a  finding  or 
conclusion  of  law  as  to  one  of  the  allegations  of 


the  Information  makes  the  judgment  at  most 
merely  erroneona,  so  that  it  u  not  subject  to  at- 
tack In  a  eollateial  proeeeding  mdi  as  on  ha- 
t>ea8  corpns. 

[Ed.  Note.— Fot  other  eases,  aee  Habaaa  Cor- 
pna.  Cent  Dig.  |  2S;  Dec.  Dig.  f  Sa*] 
7.  IiiBKL  AND  Slandeb  (|  154*)— Cbhonaz. 

LiBEZr— BUBDEN  OF  PbOOF. 

One  charged  with  criminal  libel  has  the 
harden  tft  proving  the  libelous  matter  to  be 
tme. 

[Ed.  Note^For  oUier  caaea,  aee  libel  and 
Slander,  Gent  Dig.  H  428,  440;  Dee.  IMg.  9 
154.*] 

&  Gboiinai.  Law  (S  808*)— PBBScncPTioH»- 

Offioiai.  Conduct. 

In  absence  of  contran  evidence,  it  should 
be  assumed  that  a  Judge  £■  not  guilty  of  mal- 
feasance in  office. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  S  781 ;  Dec  Dig.  f  SOa*]  ^ 

9.  Contempt  (8  9*)— Poweb  to  Punish,  ' 

One  could  not  be  adjudged  guilty  of  con* 
tempt  of  coart  for  making  defamatory  publica- 
tions relating  to  tbe  conduct  of  a  case  of  which* 
the  judge  bad  no  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Contanpt. 
Cent.  Dig.  U  15-18;  Dec.  Dig.  |  ».•] 

10.  CommcFT  (|  61*)— Pbocebdinqs  —  Fiin»> 
maa. 

In  proceedings  for  constructive  contempt 
of  court  by  publishing  defamatory  matters  re- 
lating to  a  judge's  conduct  of  a  criminal  prose- 
cution, the  judge's  finding  need  not  rq^t  mat- 
ters set  out  in  the  moving  papers. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  {  196;  Dec.  Dig.  S  81.*} 

On  Motion  for  Behearing. 

11.  Contempt  (H  flO*)— Pbooekdinos— Afpbaz. 
— Conclusiveness  or  Findinqb. 

A  Judgment  of  contempt  of  court  for  pub* 
lldiing  defamatory  matters  of  a  district  Judge 
relating  to  a  criminal  case  pending  before  him 
Is  not  void  for  error  In  finding  that  a  part  of 
the  publications  related  to  the  criminal  case  and 
not  to  a  dvti  case  <tf  which  he  had  no  Jurisdio- 
tion.  if  there  was  some  evidoioe  emuistoit  with 
his  fining  that  tbe  ptAUcatlui  related  to  the' 
criminal  case. 

[Ed.  Note.— For  other  cases,  see  OontempL. 
Cent  Dig.  U  182-187;  DecTDfg.  |  eOl*] 

12.  CoNTmm  (I  01*)— Pbookbdikqb— FniD- 

ING8, 

The  facts  constituting  contempt  ct  eonrt- 
and  not  tbe  evidence  thereof,  must  be  found  In- 
order  to  sustain  a  Judgment  of  contempt;  » 
judgment  not  being  invalid  for  fdlnre  to  find 
the  evidentiary  facts. 

[Bd.  Notfc— Ftor  other  cases,  aee  Contempt 
Cent  Dig.  S  96;  Dec  Dig. 

Application  for  habeas  corpng  1^  J.  B: 
West   Application  denied. 

Crook,  Lord  &  Lawhon,  for  appellant.  Johi^ 
A.  Mobley,  Asst  Atty.  Gen.,  for  the  State. 

COBB,  Special  Judge.  Petitioner  havUiff 
been  adjudged  guilty  of  contempt  in  ,a  pro- 
ceeding before  the  Hon.  W.  B.  Powell^  Judge 
of  tbe  First  Jadiclal  district  and  restrained 
of  his  liberty  by  virtue  of  orders  of  cfnninltr- 
ment  issued  by  him,  haa  filed  here  his  appU*- 
cation  to  be  dlscliarged  upon  the  gtonnde- 
that  the  district  judge  had  no  jnrladietlon. 
being  disqualified  to  act  in  the  matter,  out  of 
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which  the  contemi>t  proce^tngs  aroK,  and 
that  the  facta  found  in  and  the  Judgment 
do  not  In  lav  cDDStltnte  or  amonnt  to  con- 
tempt; with  the  fnrQiw  naaoh  that  the  In- 
formation filed  against  him  charges  two  sep- 
arate matters  of  contempt,  and  the  indgment 
sustaining  both  did  not  designate  the  ptm- 
iBhmoit  assessed  ai  to  each  but  fixed  one 
penalty  for  both. 

Petitioner  Is  an  attorney  at  law  as  w611  as 
editor,  proprietor,  and  publisher  of  a  news- 
paper In  the  town  of  Newton  and  county  of 
Newton,  and  state  of  Texas,  and  having  pub- 
llabed  In  his  journal  of  and  concerning  one 
John  M.  Horger,  who,  at  the  time,  was  clerk 
of  the  district  court  for  said  county,  and 
was  standing  for  re-election,  certain  matters 
which  Horger  claimed  and  alleged  were  de- 
famatory of  his  good  name  and  fame,  and 
tor  which  the  said  Horger  had  sued  relator 
In  an  action  for  damages,  and  had  obtained 
from  Judge  Powell  an  order  restraining  re- 
lator from  making  any  further  publications 
against  him,  the  said  Horger.  There  was  al- 
so pending  In  said  court  a  case  against  re- 
lator charging  him  with  the  offense  of  aa- 
sanlt  with  Intent  to  murder.  After  the  re- 
straining order  had  been  allowed  by  Judge 
Powell,  petitioner  made  and  published  In  hla 
paper  certain  charges  herein  set  out,  which. 
In  the  proceeding  had  against  blm,  it  Is  alleged 
were  made  and  published  for  the  purpose  of 
scandalizing  the  Judge,  embarrassing  his  ac- 
tion in  the  said  suits,  and  Influencing  the 
result  In  the  same.  Informations  setting  up 
the  all^^  deftunatory  publications  having 
been  filed  before  Judge  Powell  In  due  form, 
and  he,  having  heard  and  considered  the 
same,  made  the  following  findings  and  adju- 
dicatltnu: 

**Bx  parte  J.  R.  West 
"Judgment. 

''Saturday.  Bept  16,  lOOS. 
"TUs  day  this  cause  being  r^Iarly  called, 
and  it  appearing  to  the  court  that  the  same 
Is  In  the  nature  of  an  Information  for  con- 
structive contempt  of  this  court,  and  the  de- 
fendant having  hem. duly  snmmimed  to  ap- 
pear and  answer  such  Information,  and  show 
caus^  if  any  be  had,  why  he  should  not  be 
punished  for  contempt  of  this  court,  came  in 
person  and  by  attorneys,  and  announced 
ready  for  trial,  and.  having  duly  filed  his 
reasons  herein,  the  court  considered  the 
agreed  evldoice  and  facts  as  contained  In  the 
agreed  stetement  of  facts  filed  herein  on  Sep- 
tember 12,  1908.  and  argument,  and  being 
fully  advised  in  the  premises  find  that  the 
defendant,  J.  R.  West,  uttered,  published, 
and  circulated  the  articles  hereinafter  set 
out  In  the  Newton  News,  a  local  paper  pub- 
lished In  the  town  of  Newton,  owned  and 
edited  by  the  defendant  J.  R-  West,  and  cir- 
culated throughout  Newton  and  adjoining 
counties,  and  that  said  publications  were  of 
and  concerning  a  certain  lawsuit  during  said 


time  pending  In  the  district  court  of  Newton 
county,  Texas,  wherein  John  H.  Horger  waa 
plaintiff  and  aidd  J.  B.  West  defendant  wMdbi 
said  cause  was  undetermined  and  stood  on 
the  do<^et  of  said  oonrt  subject  to  trial  at 
the  present  term  of  this  court;  and  of  and 
concerning  another  suit  pending  and  nnde- 
tmnlned  In  tiie  district  oonrt  of  Newton 
county  wherein  defendant  J-  R>  West  stood 
charged,  by  Indictment  duly  presented,  with 
assault  with  intent  to  murder,  and  styled 
the  State  of  Texas  v.  J.  R.  West,  No.  — . 
And  that  said  publications  were  malldonsly 
made  for  the  purpose  of  scandalising  the 
court  and  bring  It  Into  bad  repute,  and  in- 
fiuendng  and  prejudicing  the  conrt  In  the 
trial  of  said  cause,  and  with  said  purpose  In 
view  the  said  defendant  did  so  print  pc^ 
lish,  and  circulate  In  said  Newton  Kbws  ta 
the  issue  at  Friday,  June  10, 190^  a  certain 
article  headed  in  large  type:  Two  Old  Blind 
Mares  Come  a  Tearing  Down  Tba  Wilder- 
ness. Bmperor  William  &  His  Cousin,  Jc^ 
King,  would  silence  the  Public  Press  and  ab- 
rc^te  freedom  of  speech.  Has  the  dedara- 
tlon  been  repealed.'  And  In  said  article  the 
following  language  Is  used,  to  wit:  *Bmperor 
William  (Powell)  only  required  a  1000  b<md.' 
And  again:  'Horger  lacking  a  Just  cause  did 
not  have  the  manhood  or  courage  to  meet  me 
with  the  same  weapon  I  employed  against 
him.  I  guess  he  thought  there  was  no  use 
to  have  a  coudn  for  Judge  unless  he  used  him 
and  Powell  is  certainly  "Horger's  Judge."' 
And  again:  'Of  course  it  requires  no  Proi^i^ 
to  foretell  how  Powell  will  decide  the  issues, 
regardless  of  the  law  or  llie  evidence.'  And 
In  same  issue  of  said  papor  In  large  type  waa 
printed  the  following  'anerles* :  The  follow- 
ing Inquiries  are  addressed  to  the  Injunction 
d^rtmffiit  of  the  Hoi^ter-Powell  Combina- 
tion.* That  in  the  issue  of  said  paper  of 
July  10,  IOCS,  defendant  wrote,  published, 
and  circulated  an  article  wherein  the  lan- 
guage appears:  They  have  never  yet  been 
able  to  develop  the  semblance  of  guilt  on 
my  part  In  any  of  the  indlctmento  they  have 
framed  up  against  me,  but  they  have  con- 
tinually kept  an  indictment  hanging  over  me 
and  caused  me  a  great  deal  of  vexation  and 
humiUatlfni.'  That  in  the  Issue  of  Friday, 
July  8, 1008,  the  said  dtfendant  so  published 
and  circulated  in  said  newspaper  an  article 
under  the  head  lines  of  'Put  up  or  Shut  Up,' 
among  other  things  the  following:  'If  his  a^ 
tomeys  did  so  adVlse  him  it  speaks  well  for 
their  Insight  and  ability  to  discover  the  truth 
by  independent  Investigation,  and  while  they 
doubtless  bnew  that  It  would  be  no  trouble 
to  have  Emperor  William  to  commit  me  for 
contempt  they  likewise  knew  that  this  conld 
not  be  done  without  giving  me  an  opportuni- 
ty to  prove  the  truth  of  my  assertion  In  the 
published  matter  which  worried  Horger  so 
and  that  there  are  other  and  higher  courte 
(even  higher  than  Emperor  William's  court) 
to  which  I  could  appeal  for  Justice  and  that 
the  truth  would  get  before  the  public  before 
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the  Primary  Election  on  July  25tlL  No  doabt 
Horger  reallaed  tbat  I  coold  force  a  bearing 
of  the  t^bargea  agalnBt  me  before  the  primary 
election  or  be  nerer  would  bare  ondertaken 
that  Injunction.  He  doubtless  supposes  tbat 
If  I  said  anything  further  he  did  not  want 
the  public  to  know  his  cousin,  tbe  Emperor, 
wonld  commit  me  to  Jail  wltboat  a  hearing 
and  I  bare  no  doubt  that  tbe  said  emperor 
would  like  to  do  this  If  he  dared  but  while 
he  is  noted  for  his  atupendoua  Ignorance  of 
the  law  in  general  be  bas  been  around  court 
honses  and  among  lawyers  enough  to  know 
better  than  that  f  and  again  In  the  said  ar- 
ticle the  following  language  is  used,  to  wit: 
'Of  course  It  reqalrea  no  prophet  to  foretell 
how  Fow^  will  decide  the  .  issue,  regardless 
of  the  law  or  the  erldenoe and  again  in  the 
same  arUde,  'Of  course  I  do  not  hope  to  be 
acquitted  by  Judge  Powell  no  matter  wlut 
tbe  erldence  shows  bat  we  can  get  tbe  evi- 
dence before  tbe  public,  and  when  the  Ladles 
of  tbe  Woman's  Home  BCIsslon  Society  are 
put  under  oath  they  are  going  to  tell  the 
tmth  abont  the  matter.'  Tbat  In  the  issue 
of  said  paper  of  Friday.  July  24,  1808.  the 
said  defendant  so  published  and  circulated 
an  artlde  beaded  *Afraid  of  the  Truth.'  In 
which  the  followbig  language  Is  used:  'Issue 
after  issue  I  have  challenged  Judge  Powell 
and  John  M.  Horger  to  arraign  me  and  let 
me  prore  Qie  truth  on  them,  I  again  chal- 
lenge Judge  Powell.  I  dare  him  to  arraign 
me,  even  more  my  countrymrai,  with  out- 
stretfdied  arms  I  Implore  his  Imperial  majes- 
ty to  open  his  moot  court  to  me  and  In  the 
presence  of  Almighty  Ctod  and  tbe  good  hon- 
est dtlzenship  of  tbe  first  Judicial  IMstrict 
permit  me  to  turn  tbe  spot  light  on.*  Again 
In  tbe  same  issue  of  said  paper  the  follow- 
ing artide  was  so  published  and  circulated 
tbe  defendant,  to  wit:  The  Editor  of  the 
Newton  News  will  give  Bmperor  William  and 
King  John  Thirty  Thousand  Dollars  to  put 
him  in  Jail  for  vtolatlng  the  Injunction  late- 
ly Issued  by  the  Bmperor  In  favor  of  hla 
cousin.  King  John  against  the  aforesaid  edi- 
tor. Tlie  said  Editor  is  still  out  of  jail  and 
Is  fretting  at  his  freedom.'  Tliat  continuous- 
ly for  several  we^  the  said  defendant  con- 
tinued to  publish  articles,  and  drcidate  tbe 
same  in  said  newspaper  of  and  concerning 
this  court  and  said  cause  so  poiding  there- 
in, in  addition  to  those  above  redted,  which 
were  Intended  to  and  calculated  to  reflect 
vpcm  the  totogrl^  of  tbe  court,  and  bring  it 
Into  disrepute,  and  prejudice  and  Influence 
tbe  court  and  jurors  In  the  trial  of  said 
cause,  and  was  so  calculated  to  do ;  and  that 
said  pnUlcation  was  made  for  the  purpose 
.  and  witti  Intoit  of  scandalizing  this  conrt, 
and  intended  to  unduly  influence  and  over- 
awe its  deliberations  in  said  pending  cause, 
and  were  made  at  a  time  and  under  clreum- 
stances  calculated  to  effect  tlie  force  of  jna- 
tloe  In  said  moceeding;  and  were  Intended 
for  that  purpoasw  It  is  therefore  the  opinion 
of  this  court  that  the  said  defendant,  J.  B. 


West,  is  guilty  of  contempt  of  this  court  as 
charged  in  the  complaint  and  Information 
filed  herein,  and  it  la  the  judgment  of  this 
court  that  said  defendant,  J.  R.  West,  is  so 
In  contempt  of  this  conr^  and  he  1b  so  ad- 
Judged,  and  his  punishment  la  hereby  assess- 
ed at  imprisonment  in  the  county  jail  for 
three  days  and  a  fine  of  one  hundred  ($10(9 
doUara  And  it  is  therefore  considered,  or- 
dered, and  adjudged  by  tbe  court  that  the 
state  of  Texas  do  have  and  recover  of  the  de- 
fendant, J.  B.  West,  the  said  fine  of  |100  and 
all  costs  of  this  proceeding,  and  execution 
may  issue  against  the  property  of  tbe  said 
defendant  for  the  amount  of  such  fine  and 
costs,  and  a  capias  will  forthwith  issue  here- 
in commanding  tbe  sheriff  to  arrest  tbe  de- 
fendant and  place  him  in  jail  In  this  Newton 
county,  and  there  safely  ke^  him  In  prison 
for  tbe  full  period  of  three  days  from  the 
date  hereof  and  until  said  fine  and  costo  are 
folly  paid.  0.  K^W.  B.  FowelL 

"That  on  this  day  counsel  for  tbe  state 
withdrew  all  objecttons  to  tbe  Introduction 
of  evidence  by  defendant,  and  offered  to  per- 
mit defendant  to  Introduce  any  evidence  be 
desires,  and  defendant  refuses  to  ofCer  any 
other  evldoice.  And  the  statement  of  facts 
filed  herein  Is  here  now  so  qualified. 

"W.  B.  PoweU,  Judge." 

Tbe  attorneys  In  tbe  matter  filed  an  agreed 
statement  of  facts  as  follows : 

"No.  1,052.  Ex  parte  J.  B.  West  Suit  Pend- 
ing in  tbe  District  Court  of  Newton  Coun- 
ty, TexAB. 

"In  the  above-st^ed  cause,  being  me  in 
the  nature  <if  an  Information  against  the  de- 
fendant, J.  B.  Wes^  for  contempt  of  court, 
the  attorneys  r^resentlng  the  state  and  de- 
fendant hereby  agree  that  tbe  following  are 
the  facta*  and  all  of  tbe  facts,  relaUog  to 
said  cause  admissible  un^  the  ruling  at 
the  court,  and  uiion  same  the  cause  may  be 
tried  and  judgment  rendraed.  to  wit: 

"(1)  That  abont  June  11,  1908.  John  M. 
Horger.  through  bis  attorneys,  presented  to 
Honorable  W.  B.  Pow^  judge  of  the  First 
judicial  district,  his  petition  for  an  Injunc- 
tion restraining  the  defendant,  J.  B.  West^ 
defendant  herein,  from  piddishing  in  the 
Newton  News,  a  newspaper  publlahed  by  tbe 
d^endant,  or  otherwise,  any  matter  reflect- 
ing upon  the  charactor  of  the  i^lntiff  or 
tending  to  injure  his  good  name  falsely. 
That  aald  ai^llcatlon  was  contatoed  in  a 
petition  wherein  the  said  John  M.  Horger 
was  plaintiff  and  J.  B.  West  def^idant, 
wherein  the  plaintiff  sued  the  defendant  for 
damages  In  the  sum  of  930,000  for  libel. 
Tbat  on  said  petition  the  aidd  district  judge 
on  said  day  Indorsed  his  fist,  appointing  John 
A.  Hancock  clerk  pro  tem.  of  tbe  district 
conrt  of  Newton  county,  Texas,  to  act  as 
cleric  in  this  cause,  without  bond,  and  re- 
quiring him  to  ti^  the  oath  ot  office,  and 
directed  bim  as  auch  clerk  to  issue  tbe  writ 
of  injunction  prayed  for  upon  tbe  plaintiff 
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giving  bond  in  the  Bnm  of  $500.  That  the 
plaintiff  In  said  canse  was  at  the  time  the 
daly  qualified  and  acUng  clerk  of  the  dla- 
trlct  conrt  of  Newton  county,  Texas,  and 
the  Bald  John  A.  Hancock,  after  taking  the 
oath  of  office,  and  on  June  11,  1908,  as  such 
•clerk  pro  tern.,  filed  said  petition  In  the  dis- 
trict court  of  Newton  connty,  Texas,  and 
after  tiie  execution  by  plaintiff  of  the  injunc- 
tion bond  as  required  by  the  fiat  of  the  judge 
issued  the  writ  of  injunction  and  the  citation 
to  the  defendant  In  said  canse,  which  on  said 
day  were  duly  sexred  on  ttie  defendant,  and 
said  canse  was  so  pending  and  undetermined 
in  the  district  court  of  Newton  connty,  Tex- 
as, during  all  of  the  time  of  the  publication 
of  the  artlcdee  hereinafter  rtferred  to,  and  la 
still  80  pending. 

"(la)  That  at  the  time  of  said  publica- 
tions there  was  also  pending  in  the  district 
cburt  of  Newton  county,  a  cause  No.  — i 
styled  State  of  Texas  t.  J.  B.  West,  wherein 
Bald  defendant  charged  by  Indictment  duly 
presented  with  assault  with  intmt  to  mur- 
der, which  cause  stood  on  the  docket  for 
trial,  and  which  cause  was  tried  and  sub- 
mitted to  the  Jury  September  1*  1908,  and 
verdict  rendered  S^itember  8.  1908^  and  the 
OTder  appointing  attorneys  to  pr^re  con- 
tempt proceedings  In  this  cause  was  made 
by  the  court  Bea^tember  1, 1908. 

"(2)  That  the  defendant,  J.  B.  West,  Is 
the  ovmer,  editor,  and  publisher  of  the  New- 
ton Ntrnn,  a  weekly  newspajwr  published  at 
tbe  town  of  Newton,  in  Newton  coun^,  Tex- 
as, and  <drculated  throughout  Newton  and 
adjolnbig  counties,  and  was  such  publisher, 
owner,  and  editor  at  the  time  of  the  publi- 
cation ftf  all  of  the  articles  hereinafter  refer- 
red to,  and  as  such  owner,  editor,  and  pnb- 
lisher  wrote  and  published  said  articles. 

That  In  the  Issue  of  said  paper  dated 
July  10.  1908,  said  defendant  wrote,  pubiish- 
«d,  and  drcnlated  tlie  arti<de  entitled  the 
Emperor  or  the  King,  which  Is  copied  ver- 
batim and  made  part  of  tills  statement  of 
(acts,  and  is  attached  hereto,  and  marked 
'Exhibit  A*;  and  that  In  said  issue  of  said 
paper  the  defendant  so  wrote,  published,  and 
circulated  the  article  headed  'Notice  Re- 
ward,' a  verbatim  copy  of  same  is  attached 
heretic  and  made  a  part  of  this  agreement; 
and  that  In  said  Issue  of  said  paper  said  de- 
fendant 80  wrote,  published,  and  circulated 
the  article  '4th  at  Lees  Mill,'  a  verbatim  copy 
of  which  is  hereto  attached  and  marked  *Ex- 
hlblt  0,'  and  made  a  inrt  of  this  agreemoit; 
and  that  In  the  issue  of  said  paper  of  June 
19;  1908,  the  defendant  so  wrote,  published, 
and  circulated  the  article  entitled  Two  Old 
Blind  Mares  crane  a  tearing  down  the  wilder- 
ness,' a  verbatim  copy  d  whldi  Is  hweto  at- 
tached and  marlrad  'Exhibit  !>,*  and  made  a 
part  of  this  agreement ;  and  in  Bame  issue  of 
said  paper  said  d^endant  so  wrote,  puUlsh- 
isd,  and  circulated  the  article  entitied  'Que- 
ries,' a  verbatim  copy  of  which  Is  hereto  at 
tadied,  marked  'Exhibit  E,*  and  made  a  part 


hereof ;  and  that  in  the  issue  of  said  paper 
of  date  July  3, 190S,  defendant  so  wrote,  pub- 
lished, and  drcnlated  an  artide  entitled  'Put 
up  or  shut  up,'  a  verbatim  copy  of  same  is 
hereto  attached,  marked  'Exhibit  F,'  and 
made  a  part  of  this  agreement 

"(4)  That  In  the  issue  of  said  paper  of  date 
July  24,  1908,  the  defradant  published  and 
circulated,  but  did  not  write,  or  know  of  the 
writing,  or  publication  of,  or  drculation  of. 
at  the  time,  the  article  enUUed  'Afraid  of 
the  Tmtli,'  a  verbatim  copy  of  whldi  is  here- 
to attadied,  marked  'Exhibit  O,'  and  made 
a  part  of  tills  agrennent;  and  in  the  same 
Issue  of  said  paper  the  Bald  defwdant  pub- 
lished and  circulated  the  article  beginning 
The  Editor  of  the  News  wlU  give,*  which  18 
attadied  hereto,  marked  'Exhibit  H,'  and 
made  a  part  €t  this  ^reeanent;  but  the  de- 
fendant did  not  write  said  artide,  and  was 
not  in  the  town  whm  same  was  published, 
and  did  not  know  of  its  publication  at  the 
tlma 

"(5)  That  at  the  time  of  the  publication  of 
said  articles  Hon.  W.  B.  Powell  was  judge 
ot  district  court  of  Newton  county,  Texas, 
and  a  candidate  for  re-election,  and  the  plain- 
tiff, John  M.  Horger,  was  the  fUetk  of  the 
district  court  of  Newton  county,  Texas,  and 
a  candidate  for  election  to  the  Legislature. 

"(6)  That  Hon.  W.  B.  Powell  Is  a  second 
cousin  of  the  wife  of  John  M.  Horger,  and 
was  during  all  of  the  time  mentioned  In  this 
agreement 

"(7)  Said  suit  of  John  M.  Horger  v.  J.  B. 
Weet  has  been  by  agreement  of  attorneys  at 
the  present  term  of  this  court  transferred  to 
the  district  court  of  Orange  county  for  trial, 
and  said  attorneys  have  agreed  that  the  Hon. 
W.  B.  Powell  is  disqualified  to  try  said  cause. 

"(8)  Hon.  W.  B.  Powell  had  printed  and 
circulated  throughout  the  district  on  and 
after  July  IS,  1908,  the  letter  which  is  at- 
tached hereto  marked  'Exhibit  I,'  and  made 
a  part  ot  this  agreement 

"(9)  Defendant  in  open  court  stated  he  de- 
sired to  prove  the  truth  of  the  publications 
complained  of,  and  offered  to  tender  witness 
for  Bald  purpose,  but  the  court  thought  such 
testimony  was  not  admissible,  and  such  tes- 
timony was  therefore  not  admitted;  and  that 
Is  what  is  meant  by  the  beginning  of  this 
agreement,  with  reference  to  ruling  made  as 
to  the  admission  of  testimony;  and  this  is 
the  (mly  testimony  ruled  out  by  tlie  court, 
and,  no  other  testimony  being  offered,  this  is 
a  full  statement  of  facts. 

"We  agne  that  the  above  is  a  true  and  cor< 
rect  statement  of  facte  upon  which  the  cause 
may  be  determined  in  open  court,  this  Sep- 
tember 12.  1908. 

"Geo.  E.  Holland, 
"W.  D.  Gordon, 

'■Attys.  for  the  Stata 
**Approved  u  qualified  by  the  Ju^ment. 
"W.  B.  Powell,  Judge. 
"Oook,  Lord  &  Lawhon,  Attys.  for  Deft" 
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Bxcept  u  here  noted,  all  tlie  pabllcattonB 
referred  to  had  reIatl<Hi  to  the  Injunction  salt, 
and  since  we  hare  agreed  that  Judge  Pow< 
«U,  by  reaatm  of  bla  relation  to  the  plalntUf 
In  that  suit,  was  disqualified  to  try  the  same, 
and  that  conseiinently  his  orders  made  there- 
in were  coram  non  judice,  dlscussiou  will  be 
limited  to  those  iHuta  of  the  publications  re- 
lating to  the  criminal  action,  as  follows:  It 
being  admitted  that  the  criminal  action  was 
pending,  and  that  Judge  Powtil  was  jndge 
of  the  court,  and  that  all  the  publications 
were  made  as  charged  except  as  here  noted, 
relator  wrote,  published,  and  circulated  Ex- 
hibit A,  which  in  effect  charges  that  Jndge 
Powell  allowed  Horger  to  select  Jnry  com- 
missioners, and  conspired  with  him  to  so  se- 
lect the  commissioners  as  to  stock  grand  Ju- 
ries with  a  Tlew  of  securing  bogus  indict- 
ments against  their  enemies,  and  especially 
against  West,  the  last  clause  of  Bzhlblt  0 
charging  that  Judge  Powell  allowed  Hotter 
to  select  Jury  commissioners,  and  thereby 
procure  Indictments  against  West.  It  was 
agreed  also  by  the  parties  that  relator  pub- 
lished and  circulated,  but  did  not  write,  nor 
at  the  time  know  of  the  publication  of  Ex- 
hibit O,  which  ostensibly,  replying  to  a  dr- 
cular  issued  by  Judge  Powell,  charges  ot 
states  that  relator  had  been  acquitted  of  ev- 
«r7  dia^e  their  stocked  grand  Juries  had 
preferred  against  him  except  one,  of  wblcli 
he  would  hare  been  acquitted  bad  not  the 
Judge  continued  it,  because  there  was  no  evi- 
dence to  convict,  and  the  Judge  wanted  to 
hold  it  over  him,  and  that  he  had  charged 
the  Jndge  with  conspiring  with  Horger  to 
stock  the  grand  Juries. 

In  his  answer  before  Judge  Powell  peti- 
tioner denied  any  Intent  to  commit  contempt, 
but  avowed  the  truth  of  the  matters  he  bad 
published,  and  upon  trial  offered  to  make 
proof  of  the  same,  which  at  the  time  the 
court  refused  to  allow,  but  during  the  trial, 
the  state  having  withdrawn  its  objection  to 
the  proof,  0ie  petltionw,  being  ottered  the 
i^portnnity  to  make  proof;  declined  to  offer 
any  evldracew 

"The  power  to  punish  for  contempt  is  Jus- 
tified only  by  necessity.  It  Is  not  given  for 
the  private  advantage  of  the  Judge,  but  to 
preserve  to  him  that  respect  and  regard  of 
which  the  court  cannot  be  deprived  and 
r"al»t<*'"  Its  usefulness.  That  the  law  may 
be  admlnlstraed  fairly,  uninterrupted  by  in- 
fluences that  might  affect  the  rights  of  the 
parties  or  bias  the  mind  of  the  Jndge,  that 
the  court  may  command  respect  so  essential 
to  make  the  law  respected,  and  that  the 
streams  of  Justice  be  kept  pure.  If  the 
court  be  scandalized,  its  motives  or  int^lty 
impugned  In  regard  to  official  conduct,  the 
consequences  cannot  but  be  baneful,  the  ad- 
ministration of  the  law  embarrassed  and  im< 
peded.  the  ri^ts  of  partleB  endangered,  and 
a  calm  and  dleipasslcmate  discussion  and  lu- 
vesd«ation  of  causes  prevented.  The  public 
has  a  profound  Intwest  in  the  good  name  and 


fame  of  their  courts  of  Justice,  since  all  that, 
affects  the  welfare  of  society,  rights,  proper- 
ty, liberty,  and  life  of  the  citizen  is  submit' 
ted  for  their  dedslon.  It  is  all  important  to 
the  due  administration  of  Justice  that  the 
courts  possess  In  full  measure  the  confidence 
of  the  pei^e  whose  laws  they  administer. 
Public  Journals  have  the  right  to  freely  crit- 
icise their  acts.  This  is  a  constitutional 
right,  but  such  criticism  should  be  Just,  and 
with  a  view  to  promote  the  public  good  and 
not  to  give  vent  to  private  malice.  No  claim 
or  privilege  can  be  admitted  for  a  Judge  ex- 
cept such  as  pertains  to  his  official  acts.  At- 
tacks on  them  it  is  not  his  province  as  a  pri- 
vate dtlzen  to  resent  or  defend.  His  official 
acts  are  the  acts  of  the  people  Imposed  by 
tbem  upon  him,  and  It  Is  their  duty  to  de- 
fend against  them  or  to  give  the  Judge  pow- 
er as  an  officer  to  do  so  for  tbem.  This 
protective  power,  this  right  of  self-defense  as 
it  were,  must  be  in  the  courts,  and  ought  to 
be  exercised  when  necessary  to  the  due  safe- 
guarding of  the  people  for  the  honor  and  In- 
t^ity  of  their  courts,  yet  since  Its  exercise 
is  In  some  sense  a  trying  of  a  case  in  which 
the  Judge  personally  is  Interested  though  not 
a  nominal  party."  Extreme  caution  Is  re- 
quired that  the  Judge  in  redressing  a  public 
wrong  shall  not  also  find  revenge  for  his  pri- 
vate grievance. 

We  do  not  think  that  relator  should  be 
deemed  guilty  of  contempt,  this  being  a  case 
of  criminal  contempt,  constructive  contempt, 
as  to  the  publication  out  of  bis  office  made  In 
his  absence  without  his  knowledge.  The  find- 
ing of  the  district  Judge  that  the  words  used 
in  Exhibit  A,  and  above  referred  to  and  part 
of  E^xhlbit  C,  both  having  reference  to  the 
pending  criminal  suit,  were  defamatory,  and 
calculated.  In  their  nature  to  obstruct  and 
impede  the  administration  of  Justice,  embar- 
rass the  Judge  in  the  trial  of  the  pending 
criminal  action,  and  therefore  constitute  con- 
tempt of  court,  we  sustain.  We  understand 
and  hold  the  law  to  be  that  since,  by  bis  own 
admission,  relator  had  made,  published,  aud 
circulated  the  above  referred  to  defamatory 
matter  against  the  Judge,  and  that  having  the 
privilege,  if  he  desired,  to  Justify  by  proving 
the  truth  thereof  and  having  declined  to  d6 
so,  that,  notwithstanding  the  district  Judge 
did  not  in  his  findings  specifically  adjudge 
the  defamatory  matters  to  be  false,  that  his 
findings  are  yet  sufficient  to  Justify  his  con- 
clusion and  Judgment 

It  is  claimed  that  the  Judgment  is  void  be- 
cause embracing  two  matters,  one  within,  and 
the  other  without,  the  Jurisdiction ;  one  flue 
and  punishment  was  Infilcted  for  both  of  the 
alleged  offenses.  We  think  it  is  going  quite 
too  fa):  to  nullify  the  Judgment  of  a  court  of 
superior  Jurisdiction,  or  general  Jurisdiction, 
to  use  a  Texas  term,  having  power  both  of 
the  subject  and  of  the  person,  because  there 
may  have  been  error  in  a  finding  of  fact  or 
a  conclusion  of  law  as  to  one  of  the  allega- 
tions.  At  most,  in  such  case  the  Judgment 
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would  be  erroneonB,  and  not  Btibject  to  cor- 
rection In  a  proceeding  of  the  kind  before  ua. 
It  is  going  quite  far  enongfa  to  require  that  It 
shall  appear  In  the  proceeding  for  constrnc- 
tlTe  contempt  that  the  matter  and  the  person 
were  within  the  Jnrisdlctlon,  and  that  the 
facts  showed  power  In  the  Jndge  to  render 
the  particular  Jndgment  This,  however, 
seems  to  be  the  state  of  the  law  in  Texas 
and  elsewhere.  Under  onr  statute  (Pen. 
Code.  1895)  relating  to  criminal  libel  It  is 
provided  (article  T2T,  subd.  S)  it  Is  criminal 
libel  to  make  and  pablish;  of  and  concerning 
a  person  in  office,  a  statement  conveying  the 
idea  that  he  bad  been  guilty  of  a  malfeasance 
rendering  him  unworthy  of  the  place.  By 
article  747»  subd.  4,  the  truth  of  such  state- 
ment may  be  succ^sfully  offered  in  defense 
of  a  criminal  prosecution.  While  the  chai^ 
made  by  relator  against  Judge  Powell  does 
not  in  terms  characterize  bis  alleged  conduct 
as  such  malfeasance  as  would  render  bim  un- 
fit for  the  position  he  held,  we  think  that  Is 
a  necessary  implication.  If  In  a  prosecution 
for  criminal  libel  a  defendant  must  be  con- 
victed unless  he  make  proof  of  the  truth  of 
the  matter,  we  think  that,  while  recognizing 
that  the  rales  of  evidence  in  criminal  prose- 
cuUona  apply  to  proceedings  in  criminal  libel, 
the  person  charged  In  the  lattor  proceedings, 
as  in  the  former,  ou^t  to  be  reaolred  to  car- 
ry the  onus  or  burden  of  proving  the  contemp- 
tuoiu  Imputation  to  be  true  when  afforded  the 
opiK>rtunlty  to,do  so,  and  that  if  he  dedlnes 
to  do  BO  he  may  well  be  adjudged  gnllty. 
See  Bapalje.  f  126.  citing  Potter  v.  Low,  16 
How.  Prac.  (N.  T.)  Mft  It  la  admitted  that 
relator  declined  to  ofter  proof  of  the  truth  of 
his  charge,  and  the  judge  was  therefore  au- 
thorized to  consider  the  falsity  thereof  as  a 
fact,  and  such  finding  Is  of  necessity  con- 
tained and  implied  in  the  Judgment  against 
him.  When  the  rectnrd  shows  all  the  tacts, 
and  there  Is  no  controversy  over  them,  and 
the  party  refuses  to  offer  proof  of  the  only 
matter  that  could  Justify  or  excuse  his  act, 
he  Is  In  no  condition  to  complain  if  the  court 
owclude  that  he  was  unable  to  adduce  the 
fact  that  would  Justify  him.  It  Is  true  the 
jndge  did  not  specifically  find  the  falsity  of 
the  Imputation,  but  such  a  finding  Is  inferred 
from  the  nonproductlon  of  proof  of  the  truth 
of  the  charge.  When  It  is  said  In  our  ad- 
judged cases  and  elsewhere,  that  In  con- 
structive contempt  the  court  must  have  ju- 
risdiction of  the  matter  and  of  the  person, 
and  also  authority  to  render  the  particular 
Jndgment,  It  Is  not  to  be  understood  that  the 
court  shall  find  and  declare  In  its  Judgment 
facts  beyond  those  necessary  to  the  legal 
conclusion  that  arises  out  of  the  facts  found. 
It  ought  to  be  assumed,  in  the  absence  of  all 
evidence  to  the  contrary,  that  a  jndge  of  a 
court  Is  not  guilty  of  <^cial  malfeasance,  and 
as  a  matter  of  public  policy  he  oug^t  not  to 
be  subject  to  thos^  Imputations  whldi,  if  true, 
render  him  unworthy  of  his  position,  and  In 
effect  compel  lUm  to  become  a  witness  in  bis 


own  behalf,  In  a  bearing  before  himself.  In 
order  that  the  record  shall  show  the  imputa- 
tions to  be  false. 

As  authorities  upon  the  proposition  that 
the  Judge  had  no  Jurisdiction  of  the  b)junc> 
tlon  suit,  and  th^fore  the  relator  was  not 
in  contempt  in  making  the  deftimatory  pub- 
lications regarding  It,  see  Ez  parte  WImberly, 
67  Miss.  437;  2  Higb  on  InJuncUon,  S  1415; 
Ex  parte  Breeding.  M>  S.  W.  634;  G.,  C  &. 
S.  F.  Ry.  V.  Ijooney,  42  Ter.  Civ.  App.  234. 
ess.  W.  691.  On  the  holding  that  the  judge's 
finding  need  not  r^>eat  matters  set  up  at 
large  in  the  moving  papers,  see  Hurd,  H.  C. 
I  886;  Rapalje  on  Contempt,  {  129;  Ez  parte 
Qish,  50  Tex.  Cr.  R.  623,  90  S.  W.  U18,  9 
L.  R.  A.  (N.  S.)  SM,  123  Am.  St  Rep.  8Go. 
As  to  the  objection  that  relator  was  ad- 
judged guilty  on  both  chargea,  while  the 
court  had  no  Jurisdiction  of  one  of  them,  be- 
^des  what  Is  said  above,  see  Hurd,  H.  C.  | 
339. 

The  application  fbr  writ  of  habeas  corpus 

is  refused. 

McCORD,  J.,  not  sitting. 

On  Motion  for  Rehearing. 

Counsel  vigorously  assails  the  opinioD  as 
BubverslTe  of  the  settled  law  and  counter  to 
precedent.  In  that.  Instead  of  pointing  out 
in  the  judgmoit  of  the  trial  court  the  very 
words  held  to  be  contemptuous,  the  opinion 
summarized  the  findings  cteemed  snfllcient 
to  justify  the  Judgment  It  Is  adjudged  with 
clearness  and  In  unmistakable  terms  In  Ex 
parte  Cash,  SO  Tex.  Cr.  R.  623,  99  S.  W.  1118, 
9  L.  R.  A.  (N.  S.)  804^  128  Am.  St  Rep.  865, 
that  though  the  mere  adjudication  In  the 
body  of  the  Judgmoit  be  Insufficient,  the 
moving  papers  Indicating  the  particular  mat- 
ter of  contempt  may  be  looked  to  in  aid  of 
the  findings  in  the  Judgmoit  To  the  same 
effect  see  Ez  parte  Smmi,  40  Tex.  Cr.  R. 
179,  49  S.  W.  896.  These  cases  are  in  entire 
harmoi^  with  those  holding  that  the  facts 
of  contempt  must  appear  in  the  Judgmoit 
mtry  when  a  party  is  brought  to  trial  with- 
out a  preliminary  written  motion  setting 
forth  the  matter  of  ccmtempt 

In  the  motion  against  petltfoner  all  the 
publlcatlona  made  by  him  are  set  forOi  as 
exhibits  and  parts,  and  they  thus  constitute 
part  of  the  moving  papers;  and  thertfore 
need  not  be  set  out  In  the  judgment  l^iere 
is  no  controvert  about  tiie  facts,  and  we 
think,  taking  the  publlcatlous  as  a  wholes 
the  trial  Judge  was  not  unreasoiuble  In  the 
conduslcm  that  some  of  them  r^erred  to  the 
pending  criminal  case,  and  were  contempto- 
ous.  He  had  the  right  to  consider  tbem  all 
In  forming  his  estimate  of  tiie  aplrtt,  Intoi^ 
and  effect  of  those  relating  won  dlredly  to 
Oie  criminal  case.  Enc.  Br.  toI.  S,  p.  45Sw 
If  it  be  that  Judge  Powell  woutd  have  reach- 
ed a  wiser  conclusion  had  he  agreed  with 
counsel  that  the  publication  did  not  relate  ta 
the  pending  criminal  cassi  yet.  If  there  was 
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erUfincft  ccmslstoDt  with  his  flnilUng,  we  do 
not  think  we  shonld  hold  the  jadgment  void 
on  the  ground  that  he  may  have  erred  In 
eetimatlDC  the  cogency  of  the  proof.  It  Is 
not  required  that  the  commitment  set  out 
a  statonent  of  the  facts  or  evidence  In  con- 
BtrnctlTe  contempt  of  the  Und  before  m,  the 
factum  of  contempt  being  recited  in  the  Judg- 
ment and  the  evldeMce  thereof  In  the  moT- 
ing  pai>ers.  "£x  parte  Duncan  turned  upon 
Jurisdiction,"  says  Davidson,  P.  J.  He  then 
says :  "If  the  Jurisdiction  of  the  court  prop- 
erly attached  to  the  person  of  the  relator 
and  the  subject  of  contempt,  and  the  facts 
showed  contempt,  this  writ  should  be  refus- 
ed;"  and  he  holds  that  there  was  no  Juris- 
diction because  there  was  no  record  of  the 
order  Duncan  was  charged  with  disobeying. 
In  Bobertson's  Case,  27  Tex.  App.  628,  11  B. 
W.  669,  It  is  held  that  a  Judgment  of  a  Jus- 
tice of  the  peace  against  a  constable  for  fail- 
ure to  execute  a  writ  of  sequestration  was 
void  for  failnre  of  a  finding  that  he  could 
have  executed  the  wiit,  and  that  the  writ 
of  commitment  should  have  been  for  crim- 
inal contempt,  and  not,  as  it  was,  for  civil 
contempt,  and  that,  falling  to  recite  the  facts 
showing  power  in  the  Justice  to  punish,  the 
writ  was  invalid.  In  Ex  parte  Kearby,  35 
Tex.  Cr.  R.  5S1,  84  8.  W.  635  and  962,  ther« 
was  no  comtoitment,  and  the  court  says  sim- 
ply this:  That  a  commitment  should  show 
the  cause  for  commitment  The  commitment 
•  here  shows  dearly  that  It  was  upon  a  Judg- 
ment of  contraipt. 

Touching  the  third  paragraph  of  the  mo- 
tion, we  need  only  say  It  presents  In  other 
^Ise  matters  already  considered.  We  do 
not  think  Green's  Case,  46  Tex.  £r.  R.  676,  81 
S.  W.  723,  66  I*  B.  A.  727,  108  Am.  St  Rep. 
1035,  goes  further  than  to  hold  that,  where 
tbe  publication  evldmtly  appears  to  refer  to 
DO  pending  cas^  It  cannot  CMiatltute  con- 
tempt One  newspaper  article  was  In  evi- 
dence; there  was  nothing  In  It  to  Indicate 
a  certain  case;  no  evidence  that  Green  was 
writing  of  a  certain  p^dlng  case.  So,  if  tbe 
Judge  held  that  the  pohllcatlon  related  to  a 
certain  potdlng  case  there  was  errw  In  law, 
In  that  be  found  a  fact  of  which  there  was 
no  evidence,  and  not  a  mere  mistake  as  to 
tbe  probative  force  of  erldoice.  This  court 
was  not  there  called  oa  to  review  or  nullify 
a  Judgment  based  on  evidence,  but  held  tbe 
Judgment  nnU  became  ao  essential  fact  bad 
no  baste  In  evidence. 

We  do  not  think  the  existence  of  facts  that 
tvonld  snataln  a  conviction  for  contempt 
tbon^  shown  by  testimony  b^ore  tbe  trial 
court,  would  meet  the  requirement  that  the 
TeE7  facta  of  contonpt  be  found.  If  tbe  Judge 
do  not  find  tbe  facts  tbe  exSateaee  of  which 
la  shown  tbe  evidence ;  but  glvoi  Jurisdic- 
tion and  avldonoe  of  the  facts  which  auwunt 
to  contonpt  embraced  in  the  motfon.  If  the 
Judge  finds  tbe  facts,  the  Judgment  of  nmvtc- 


tioD  is  unimpeachable.  If  the  publication 
do  not  refer  to  a  pending  case,  or  the  Judge 
do  not  so  find,  though  there  be  proof  of  such 
fact,  or  if  there  be  entire  absence  of  evi- 
dence of  the  fact,  though  found,  the  indg- 
ment  of  contempt  could  not  be  sustained.  If 
tbe  facts  found  be  not  in  law  contempt,  the 
Judgment  cannot  stand,  but  it  is  the  facts  of 
contelnpt  that  must  be  found;  that  Is,  tbe 
bare  facts  constituting  contempt  and  not  the 
evidence.  A  Judgment  cannot  be  held  for 
naught  for  want  of  recital  of  the  evidentiary 
facts.  Here  the  Judge  finds  that  the  publica- 
tions set  forth  in  the  motion,  and  not  simply 
the  extracts,  were  made ;  that  they  related 
to  the  pending  criminal  case  In  bis  court; 
that  they  were  scandalous,  and  were  design- 
ed and  calculated  to  Influence  the  result  of 
such  case,  and  were  contempt;  but  he  does 
not  set  out  verbatim  these  publications  In 
the  Judgment  entry.  Is  it  therefore  to  be 
said  that  he  does  not  find  the  facts  sustain- 
ing the  Judgment?  He  says  the  publication 
taken  all  in  all  shows  contempt  They  are 
all  in  the  record,  and,  while  we  hold  he  could 
not  convict  of  contempt  In  the  civil  case  be- 
cause, he  had  no  Jurisdiction,  It  does  not  fol- 
low that  he  could  not  consider  all  the  publi- 
cations in  Judging  of  the  Intent  and  effect 
of  those  relating  to  the  criminal  case.  This 
court  is  not  departing  from  tbe  doctrines 
heretofore  announced  in  the  cases  cited  by 
counsel,  and  has  no  lucllnatlon  to  do  so.  Nei- 
ther has  this  court  a  disposition  to  Ignore 
the  established  rules  respecting  the  Integrity 
of  JU4!U!inent8  of  courts  having  Jurisdiction  of 
matter  and  person.  We  do  not  feel  Inclined 
to  go  beyond  what  has  heretofore  been  de- 
termined in  accepting  contempt  cases  from 
the  general  rule  of  presumption  in  favor  of 
Judgments  of  courts  of  original  Jurisdiction, 
to  the  effect  that  In  contempt  tbe  facts  consti- 
tuting contempt  must  exist  and  appear  in  the 
record,  either  in  the  moving  papers  or  the 
Judgment  entry.  The  trial  Judge  passes  on  the 
weight  of  the  evidence,  and  his  Judgment  is 
not  to  be  annulled  In  a  collateral  proceeding 
t>ecause.  If  It  be  so,  this  court  does  not  think 
the  evidence  strong  enough  to  Justify  his 
findings,  not  that  we  in  this  case  differ  wltb 
the  trial  court  on  this  point 
The  motloi  is  overruled. 


WIIXIAMS  V.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.  Nor.  16, 

1910.   Rehearing  Denied  Dee.  7,  1910.) 
1.  HoHicxDK  (I  840*)  —  Appeal  ~  Habmless 

EbBDB— RiFDSAI.  OF  INSTBUCTION. 

Where  the  only  evidence  of  alibi  was  an 
alleged  statement  of  accused  that  he  told  an- 
other that  he  was  down  tbe  road  about  a  mile 
and  a  half  or  two  miles  from  tbe  place  of  the 
killing,  and  near  another's  house,  on  the  night 
of  the  killing,  and  the  other  testimony  showed 
conclusively  that  accnsed  was  sot  at  sodt  house, 
bnt  was  at  the  idsce  of  tbe  UUlng  when  It  oe- 
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eorred,  and  the  coart  gave  InstrnctlonB  apply- 
ing the  law  of  circnmstantial  evidence  to  every 
possible  combination  of  facts,  any  error  In  not 
charging  on  alibi  was  not  rereislMe. 

[Bd.  Note.— For  other  caaes,  see  Homicide, 
Cent  Dig.  H  715-718;  Dec  Dig.  |  840.»] 
2.  Gbiminal  LiAW  (S  829*)— iNsnmonoN— Bx- 

QUEST— iKSTBUOnONS  AXBEADT  OlVKN. 
Requested  charges  on  the  lav  ot  drcoin- 
Btantial  evidence  were  properly  refused  in  a 
homicide  case  where  the  law  thereon  was  diarg- 
ed  in  every  possible  form  with  reference  to  the 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  2011 ;  Dec  Dig.  |  829.*] 

8.  CanawAL  Law  (S5_763,  764*)  —  Ihsibuo- 
TioKS— Weight  of  Evidenoi. 

Accused  requested  charges  that  when  the 
evidence  in  a  murder  case  is  wholly  circum- 
stantial, as  in  the  case  here,"  the  absence  of  all 
evidence  of  a  motive  affords  of  itself,  a  strong 
presumption  of  Innocence,  and  that  the  failure 
of  the  evidence  to  show  any  other  criminal  agent 
than  accused  is  not  a  drcomstance  that  may  be 
contfdered  hj  the  jury  in  detsimlning  gnllt. 
Held  properly  lefosed  as  on  the  weight  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S8  1731-1748;  Dec,  Dig.  S8  763, 
764.*] 

4.  Gbzhzitai.  Law  ({  452*)— Evzdbncb-Oput* 

ION  ETIDBnCI. 

Witnesses,  who  testified  that  they  had  a 
thorough  knowledge  <^  the  kind  of  hair  they 
called  '"negro  hair/'  could  testify  that  the  hair 
found  on  the  ax  with  wfai<A  decedent,  a  negro, 
was  mpposed  to  have  been  killed  wm  negro 
halt, 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  St  1063-1065;  Dee.  Dig.  |  462.*] 

5.  HoinciDK  (8  178*)— BVIDBNOT. 

Another  witness  testified  that,  as  soon  as 
be  found  the  ax  with  which  the  killing  was 
datmed  to  have  been  done,  he  took  it  In  the 
condltim  in  which  he  found  it  to  a  crowd,  where 
K.  was,  and  the  latter  testified  that  the  ax  was 
bloody  and  bad  negro  hair,  blood  and  brains  on 
It,  which  was  substantially  the  testimony  of 
the  other  witness.  Beld,  that  Uie  ax  was  suf- 
ficiently Identified  to  warrant  the  adnusslon  ot 
K.'8  evidence. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  {  874 ;  Dec  Dig.  {  17a*] 

6.  CsnnNAL  Law  01  420*)— Btzdenob— 

Hearsay. 

K.'s  testimony  was  not  objectionable  as 
hearsay. 

[Ed.  Note.— For  other  cases,  see  Olminal  Law, 
Dig.  H  97&-96S:   Dec.  Dig.  H  419, 

7.  CBimiTAL  Law  ft  451*)— Evidehob— Opin- 
ion Evidence— Shorthand  Statkhbnt  or 
Facts. 

Testimony  that  an  attempt  had  been  made 
to  wipe  the  blood  from  the  ax  with  whldi  the 
killing  was  done  was  not  opinion  testimony,  bnt 
merely  a  shorthand  statement  of  bets,  and  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1040-1042;  Dec  Dig.  |  451.*] 

8.  JUBT  (S  106*)— QuAunCATTOK  Of  JUBOBS 

— Peejudicb. 

Jurors  who  testified  on  their  voir  dire  ex- 
amination in  the  prosecution  of  one  negro  tor 
killing  another  that  they  could  give  accused  as 
bir  and  impartial  a  trial  for  killing  another 
negro  as  they  coold  a  white  man  for  killing  a 
white  roan  nnder  the  same  circumstances,  but 
ronld  not  give  a  oegio  who  had  killed  a  white 


man  as  fair.a  trial  u  th^  eotdd  a  white  mailt 
were  not  objectionable. 

[Bid.  Note.— For  other  caaes,  aee  Jury,  Cent. 
Dig.  H  480-484;  Dec  DlgTl  106.*] 

9.  CBnaR Ai.  Law  (S  lUl*)  ~  Bzoiptionb, 
Bill  or— Aooxptanoe  as  QiTALmED— Er- 

ncr. 

Where  the  bill  of  exceptions  as  qualified 
and  approved,  and  accepted  by  appellant,  show- 
ed that  no  objection  was  taken  to  a  juror  on 
his  voir  dire,  and  that  rfo  showing  was  made 
which  would  disqualify  him,  a  convi<^on  will 
not  be  reversed  because  of  recitals  In  the  bill 
before  It  was  qualified,  whidi  wonld  disqualify 
such  Juror. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^,^Cent  Dig.  H  2894-2806;   Dec  Dig.  { 

10.  GBDcnrAi,  Law  (I  656*)— Tbiai^-Oohdoci 
—  Otnamrr  bt  Judob— Coiocbzit  on  Bvi- 

DBBOS. 

A  remark  by  the  trial  judge  upon  objec- 
tion to  testimony  In  a  homidde  case  that  hair 
fotmd  on  the  fatal  ax  was  negio  hair,  **!  do 
not  know  whether  It  takes  an  expert  to  tell 
about  hair,"  was  not  a  comment  on  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  H  1524-1638;  Dec  Dig.  f  666.*] 

11.  Cbivinal  Law  (|  451*)— Evidbno»-Opin- 
lON  Evidence— SaoBiHAKD  Sxatdeent  or 
Facts. 

Testimony  that  witness  did  not  know  how 

long  the  tracks  aronnd  the  house  In  which  the 
killing  occurred  were  In  inches,  that  It  was  a 
pretty  good  Edxed  shoe  and  was  longer  than  the 
ordinary,  larger  than  a  No.  8  shoe,  was  not 
objectionable  as  being  witness*  opinion:  being 
more  in  the  nature  of  a  shorthand  rendition  of 
facts. 

[Bd.  Note.— For  otber  cases,  see  Criminal  Law, 
Cent  Dig.  18  1040-1042;  Dec  Dig.  {  451.*] 

12.  JtTBT  (8  82*)— Venibe. 

Where  the  veniremen  not  served  witti  sum- 
mons were  dther  out  of  the  county  or  not  found, 
and,  of  the  45  served,  only  4  of  t^iose  not  a^ 
pearing  were-uuexcused  and  unaccounted  for, 
leaving  23  present,  and  no  attachmente  were 
asked  for  the  absent  Jurors,  a  motion  to  qnash 
the  venire  was  properly  overmled. 

[Ed.  Note.— For  other  eases,  aee  Jut,  Oent. 
Dig.  88  807,  331 ;  Dec  Dig.  8  82.*] 

13.  CEiitiNAL  Law  (8  404*)— PBoracunoK— 
Admission  of  Evidence. 

Where  the  evidence  In  a  prosecution  for  a 
homicide  committed  with  an  ax  waa  wholly  cir- 
cnmstantial, overalls  w«m  by  accosed  at  the 
time  of  the  homicide  which  had  blood  spotM  on 
them,  and  marks  as  if  some  one  had  tried  to 
rob  the  blood  ofl^  were  admissible  In  evidence 
to  connect  accnsed  with  the  killing. 

[Ed.  Note. — For  otber  cases,  see  Criminal 
Law,  Cent  Dig.  f8  891-808 ;  Dec  Dig.  8  40*.*} 

14.  Jubt  (8  72*)  — SvuuoEmra— BuuiKnmTa 
BT  Shbbiff. 

After  the  special  venire  In  a  h(»nicide  case 
was  exhausted,  the  jury  was  properly  completed 
from  jurors  summoned  by  the  sheriff. 

[Ed.  Note.— For  other  cases,  see  Jury,  OniL 
Dig.  81  838-848;  Dec  Dig.  |  72.*) 

Appeal  from  DIatrict  Gonrt;  Falls  Ooontr ; 
Rldiaid  I.  Hnnroe,  Jndge. 

Engrae  WUtlams  was  oonvlctea  ot  murder, 
and  be  appeals.  Afllrmed. 

J,  Holmes  Anderson  and  Nat  UewellyOt 
for  appellant  John  A.  Mobley,  Aast  Atty. 
Gen.,  for  the  Stete. 
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DAVIDSON,  P.  J.  Appellant  was  coIlTlc^ 
cd  for  tbe  murder  of  George  WtUle  McGlll, 
alias  Ab  HcGUI,  and  awarded  a  life  aentaice 
in  tbe  penitentiary. 

The  state's  case,  In  brief.  Is  tbat  appellant 
and  his  wife  had  been  hired  by  W.  O.  Klrk- 
patrick  as  cotton  plt^ers.  They  occupied  and 
slept  In  %.  room  of  a  house  occupied  by  an- 
other negro  named  Burton.  Appellant  was 
a  poor  man,  and  had  nothing  In  the  way  of 
finances  when  Klrkpatri(^  employed  blm. 
Klrkpa trick  bad  to  supply  him  with  bedding 
and  necessary  matters  before  appellant  woald 
agree  to  work  for  him.  Nearly  all  of  the 
money  arising  from  the  cotton  picked  by  ap- 
pellant and  his  wife  was  used  in  paying  for 
the  bedding  and  such  things  as  an>tilant 
needed.  The  deceased,  McQllI,  waa  also  in 
tbe  employ  of  KIrkpatrIck,  and  had  been  for 
some  time.  He  occupied  a  different  boose 
from  that  occupied  by  appellant  and  his  wife, 
end  Bnrton.  McOill's  death  was  brought 
about  by  some  one  striking  him  on  the  head 
with  an  axe  and  Inflicting  a  wound  upon  his 
seek  with  some  sharp  instrument  Tbe  case 
Is  one  of  circumstantial  OTldence. 

1.  The  tirst  bill  of  exceptions  suggests  er- 
ror on  the  part  of  the  court  In  foiling  to  sub- 
mit the  Issue  of  alibi  This  proposition  Is 
based  upon  an  alleged  statement  of  the  de- 
fendant that  he  told  tbe  witness  Burton  that 
he  was  off  down  the  road  about  a  mile  and 
a  half  or  two  miles  from  said  place  near  a 
bouse  of  a  man  named  Richardson  on  the 
road  to  Chilton.  An  examination  of  the  rec- 
ord, we  think,  would  barely  suggest  the  Issue 
of  aUbl,  eTen  on  this  statement  as  contained 
In  the  bill.  Tbe  court  not  only  charged  fully 
In  regard  to  the  law  of  circumstantial  evi- 
dence, but  gave  several  requested  instructlws 
in  almost  every  conceivable  form,  applying 
the  law  of  circumstantial  evidence  to  par- 
ticular facts  and  combination  of  facts.  Ap- 
pellant presented  this  question  In  many  ways. 
The  testimony  is  so  cc^ntly  overwhelming, 
in  our  judgment,  that  ap[>ellant  was  not  at 
Richardson's,  but  was  Immediately  at  the 
place  where  the  homicide  occurred,  that  It 
was  unnecessary.  In  view  of  the  charges  giv- 
en, for  the  court  to  have  charged  on  alibi, 
and  that  there  was  no  error  in  falling  to 
do  so.  It  may  be  stated.  In  this  connection, 
that  appellant's  statement  as  given  does  not 
show  at  the  time  of  the  killing  that  he  was 
at  Rldiardson's.  The  statement  is  general 
that  be  was  there  that  nls^t  There  was  no 
charge  requested  by  ai^llant  The  testi- 
mony is  so  indefinite  in  regard  to  his  absence 
at  tbe  time  of  the  homicide  that  the  error, 
If  any  was  committed  by  the  court  In  this 
respect,  Is  not  of  snffldent  Importance  to  re- 
quire us  to  reverse  the  Judgment  for  that 
reason. 

2.  The  court  refused  two  special  requested 
Instructions  with  reference  to  the  law  of  <At- 
cumstantlal  evldenc&  This  phase  of  the  law 
was  not  only  given  by  the  court,  but  several 
•pedal  xequested  liutnictlons  bj  appellant 


were  given.  These  lubmit  that  Ismie  In  ev- 

ery  conc^vable  form,  it  occurs  to  us,  that 
could  possibly  be  applicable  to  the  case; 
and  besides,  the  refused  charges  asked  were 
on  the  weight  of  evidence.  The  first  one,  for 
instance.  Is  as  follows:  "The  court  further 
instructs  the  Jury  that  when  upon  a  charge 
of  murder  the  evidence  is  wholly  circumstan- 
tial, as  In  the  case  here,  the  rifsence  of  all 
evidence  of  an  Inducing  cause  or  motive  to 
c(»nmlt  the  offense  charged  affords  of  itself 
a  strong  presumption  of  Innocence."  The 
second  charge  requested,  whldi  was  refused. 
Is  as  follows :  "The  court  Instructs  the  Jury 
that  It  upon  the  whole  evidence  in  the  case, 
there  Is  any  reasonable  hypothesis  consistent 
with  the  Innocence  of  tbe  accused,  they  must 
find  him  not  guilty.  The  court  Instructs  the 
Jury  that  the  failure  of  tbe  evidence  to  dis- 
close any  other  criminal  agent  than  the  ac- 
cused is  not  a  drcumatance  which  may  be 
considered  by  the  Jury  in  determlnli^  wheth- 
er or  not  he  was  guilty  of  the  crime  where- 
with he  is  charged,"  etc.  The  court  had 
given,  as  ttMTOra  stated,  charges  on  drcnm- 
stantlal  evidence  favorable  to  the  defendant, 
■o  much  so  that  some  of  them  might  be  con- 
sidered as  being  on  the  weight  of  evidence. 
The  quoted  charges  above,  It  occurs  to  us, 
would  be  subject  to  tbe  criticism  that  It  was 
a  diarge  upon  the  weight  of  evidrace^  If 
not  on  the  weight  of  the  evidence.  Inasmuch 
as  the  court  had  given  several  Instructions 
requested  by  appellant  and  had  himself 
charged  fully  upon  that  phase  of  the  law, 
there  was  no  error  in  refusing  these  diarges. 

8.  There  are  sevwal  bills  of  exception  re- 
served to  the  ruling  of  the  court  permitting 
evidence  to  the  effect  that  the  hair  found  on 
the  axe,  which  was  supposed  to  have  been 
used  in  the  homldde,  waa  negro  hair.  With- 
out going  into  these  bills  of  exception  and 
collating  the  testimony  upaa  this  issue,  we 
are  of  opinion  there  was  no  error  in  this. 
The  witnesses  swear  positively  that  it  was 
negro  heir.  They  knew  negro  hair  and  knew 
tbat  It  was  negro  hair.  Th^  show  a  thor- 
ough familiarity  with  such  hair  as  they  call- 
ed "negro  hair"  such  as  was  found  upon  the 
axe,  and  it  was  uncontroverted  that  this 
character  of  hair  was  on  the  axe.  This  te» 
timony  was  clearly  admissible. 

4.  There  are  bills  of  exception  reserved  to 
the  admission  of  the  testimony  In  regard  to 
the  appearance  of  tbe  axe  as  to  blood  stains 
upon  it  when  It  waa  found.  By  way  of  11- 
lastratlon,  It  Is  sufllclent,  perhaps,  to  call  at- 
tention to  tbe  testimony  of  only  one  witness. 
This  witness  was  Ktrkpatrlck.  He  states 
the  morning  after  the  killing  he  saw  an  axe ; 
that  there  were  a  large  crowd  present  who 
were  examining  it  Blackburn  found  It  un- 
der the  negro  room;  It  was  bloody  for  about 
six  or  seven  Inches  up  the  handle,  and  it  had 
negro  hair,  blood  and  brains  on  It  "I  saw 
the  axe.  It  was  bloody  for  about  six  or  sev- 
ai  inches  up  the  handle,  and  It  had  negro 
hair,  blood  and  brains  on  It  •  It  was  negro 
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hair  on  that  axe.  and  braina.  Tbere  was 
dirt  on  the  axe.  It  looked  like  he  had  tried 
to  get  the  blood  off."  Several  obJectlonB 
were  urged  to  thla  testimony.  The  court 
qualifies  the  bill  by  stating:  "The  witness  tes- 
tified that  Blackburn  found  the  axe.  Black- 
bum  testified  that  he  found  the  axe,  and 
there  was  no  controversy  on  that  point,  and 
the  witness  Blackburn  testified  that  be  did 
not  change  the  axe  in  any  way,  but  as  soon 
as  he  fonnd  It  he  took  It  to  where  the  crowd 
was  (where  Klrkpatrlck  placed  himself)  In 
the  same  condition  as  when  he  found  it  and 
described  the  axe  when  he  found  It  Just  as 
Kirkpatrlck  did.  The  wttnesa  stated  that 
the  hair  on  the  axe  was  negro  balr  and  was 
kinky  hair."  The  objection  to  this  was  that 
witness  was  not  present  when  the  axe  was 
found,  and  It  was  bearaay  and  there  was  no 
evidence  to  show  that  the  axe  had  not  been 
handled  by  other  people,  and  its  condition 
changed  after  having  been  fonnd,  and  that 
the  statement  of  the  witness  that  there  was 
brains  on  the  axe  was  a  conclusion,  he  not 
having  been  qualified  as  an  expert,  and  that 
his  statement  that  it  was  negro  hair  was  an 
expression  of  his  opinion  without  having 
qualified  as  an  expert  These  are  but  grounds 
of  exception,  and  are  not  verified  in  any  way 
by  the  court  as  tjelng  true,  and  are  not 
shown  in  the  bill  to  be  facts,  nor  are  they 
stated  as  facts,  but  simply  as  grounds  of  ob- 
jection. Xone  of  these  objections  are  well 
taken  and  as  shown  In  bill  of  exceptions  as 
qualified  by  the  Judge,  the  witness  could  tes- 
tify to  the  matters  stated,  and  in  looking  at 
the  evidence  we  find  that  the  axe  was  fully 
Identified  as  the  axe  found  by  Blackburn  and 
as  stated  by  the  Judge.  The  witness  could 
state,  under  the  circumstances  detailed,  that 
the  hair  on  the  axe  was  n^o  hair.  He 
could  also  state  the  condition  of  the  axe  and 
that  tbere  was  blood  and  brains  on  it 

5.  There  Is  also  evidence  introduced  show- 
ing that  an  attempt  had  been  made  to  wipe 
the  blood  from  the  axe.  This  la  here  stated 
generally  as  the  substance  of  statements  of 
the  witnesses,  but  there  was  quite  a  lot  of 
testimony  Introduced  on  tbis  line.  This,  we 
think,  was  clearly  admisrible.  The  witness- 
es saw  the  axe,  and  it  indicated  that  it  had 
been  wiped  with  a  view  of  getting  the  blood 
from  It.  It  did  not  take  an  expert  to  testify 
in  regard  to  this  matter.  It  was  the  appear- 
ance of  the  axe,  and  It  Is,  under  our  au- 
thorities, not  to  be  considered  as  expert  tes- 
timony, but  rather  as  a  shorthand  rendering 
of  the  facta.  It  is  Just  one  of  those  things 
that  is  almost  impossible  to  describe  <by  giv- 
ing the  facts  otber  than  as  was  stated. 
These  witnesses  testified  In  substance  that  it 
looked  like  the  axe  bad  be^  wiped  on  some- 
thing after  It  had  been  used  with  a  view  of 
wiping  the  blood  from  It.  This  testimony 
was  admissible. 

6.  Bin  of  exceptions  Ko.  0  recites  that 
when  the  Jurors  Moore  and  Schmldecamp 
and  Chaa.  Hiukle  were  on  the  stand  being 


examined  on  their  voir  dire,  each  stated 
they  were  prejudiced  against  a  negro  and 
could  not  give  him  the  same  fair  and  Impar- 
tial trial  they  could  a  white  man  under  the 
same  facts  and  clrcomstances.  On  this  state- 
ment of  the  Jurors  they  were  by  the  defend- 
ant challenged  for  cause,  and  on  further  ex- 
amination by  the  county  attorney  ttey  stat- 
ed while  they  were  prejudiced  against  ne- 
groes, that  in  their  opinion  when  there  was 
a  negro  being  tried  for  the  murder  of  anoth- 
er negro  they  believed  they  could  give  him 
a  fair  and  Impartial  trial.  On  these  state- 
ments of  the  Jurors  the  appellant  challenged 
each  of  them  for  cause,  but  the  challenges 
were  overruled,  and  appellant  excepted  on 
the  ground  that  the  Jurors  were  prejudiced 
against  negroes,  defendant  being  a  negro. 
And  that  afterwards,  when  defendant  bad 
exercised  his  IC  challenges,  a  Juror  by  the 
name  of  John  Peters,  who  was  virulent  In 
his  hatred  of  negroes,  and  as  counsel  knew, 
would  be  a  bad  Juror  on  account  of  his  prej- 
udice, was  forced  upon  defendant  for  want 
of  challenges,  and  that  afterwards  when  the 
case  was  submitted  to  the  jury  this  Juror 
did  contend  for  a  conviction  of  murder  In 
the  first  degree  with  the  death  penalty,  he 
being  the  only  Juror  seriously  contending  for 
this  punishment  This  bill  is  approved  with 
the  qualification:  "That  the  record  only 
shows  that  C  G.  Moore  and  Ben  Schmlde* 
camp  were  so  challenged  and  that  those  two 
jurors  said  they  could  not  give  the  negro  as 
fair  a  trial  as  If  be,  a  negro,  had  killed  a 
white  man,  but  that  they  could  give  the  de- 
f«idant,  a  n^ro,  as  fair  and  Impartial  trial 
for  killing  another  negro  as  th^  could  a 
white  man  for  killing  «  white  man  nnder  the 
same  circumstances.  There  was  no  protest 
by  counsel  at  takli^  John  Peters  as  a  juror 
when  his  name  was  reached,  and  no  motion 
made  to  stand  him  aside  for  any  reason  and 
no  challenge  for  cause  was  made  as  to  said 
Peters,  who  qualified  on  voir  dire.  No  testi- 
mony adduced  that  be  was  prejudiced  against 
negroes  nor  against  defendant  and  he  testi- 
fied that  be  was  not  No  showing  was  made 
on  motion  for  new  trial  Uiat  the  juror  had 
acted  improperly  in  considering  the  case, 
and  no  evidence  was  adduced  as  to  how  ha 
stood  on  the  jury,  whether  for  acquittal,  con- 
viction, life  imprisonment,  or  death  penalty. 
And  there  was  no  showing  that  defendant 
had  been  injured  in  any  way  by  said  juror." 
As  this  bill  is  approved,  it  was  accepted  by 
appellant  It  is  not  shown  that  appellant 
had  an  objectionable  juror  forced  upon  him. 
There  was  no  objection  urged  to  Peters. 
The  court  qualifying  the  bill  excludes  the 
idea  that  appellant  sought  to  get  rid  of  him. 
We  would  not  be  Justified  in  reversing  on 
recitations  of  this  bill  of  exceptions. 

T.  Another  bill  of  exceptions  recites  tliat, 
while  Martin  was  on  the  stand  testifying,  the 
state  offered  the  foUorwing  facts:  That  wit- 
ness examined  the  axe  and  found  on  It  negro 
hair.   Objection  was  urged  that  this  was 
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■tatlnc  fbe  otdnton  of  fbe  irltiien,  asd  In 
thifl  the  conrt  remarked:  *n[  do  not  know 
Tbether  It  takes  an  expert  to  t^  about 
n^ro  taalr,  I  think  that  any  man  would  know 
nef^o  hair."  Objection  was  urged,  first,  that 
tbis  was  an  opinion  of  the  witness  Martin; 
and,  second,  that  the  court  belleTed  anybody 
coald  teU  the  difference  between  negro  bair 
and  any  other  substance  or  material,  and 
diowed  them  that  the  court  bdlered  that 
there  was  no  probability  of  the  witness  be- 
luK  mistaken  as  to  the  sobstance  on  said 
axe '  And  again,  that  the  court  should  rule 
on  the  evidence  and  not  coxoment  thereon. 
The  conrt  qualifies  this  bill  by  copying  from 
the  stenc^rapher's  report  as  follows:  "State's 
Counsel:  Can  you  tell  the  difference  between 
n^o  hair  and  white  folks*  hair?  Witness: 
Yes,  sir.  State's  Counsel:  I  will  ask  you 
what  kind  of  hair  was  on  the  pole  of  the 
axe?  Defendant^a  Gonmid:  We  make  the 
objection  that  it  Is  an  opinion.  The  Court: 
I  do  not  know  whether  it  takes  an  expert  to 
tell  about  hair.  Defendant's  Counsel:  We 
make  the  objection  that  he  has  not  qualified 
as  an  expert  on  negro  hair.  State's  Counsel: 
Can  yon  tell  the  difference  In  straight  hair 
and  kinky  tialr?  -Witness:  Yefl,-slr;  it  was 
kinky."  The  court  further  qualifies  the  bill 
by  stating  that:  "The  record  fails  to  disclose 
any  exception  whatever  by  the  defendant  as 
to  the  remarks  of  the  court  and  the  above 
Is  a  stenographic  memorandum  prepared  for 
the  purpose  of  reserving  exceptions."  The 
conrt  further  states:  "The  witness  further 
testified  as  to  bis  knowledge  of  negro  hair 
as  follows:  There  was  blood  on  the  pole  of 
tbe  axe,  and  negro  hair  on  It  There  was 
bair  and  blood  on  the  axe.  I  can  tell  the 
difference  between  negro  and  white  folks' 
hair.  That  was  kinky  taalr  on  tbe  axe.  Ab 
McGiU  had  kinky  hair.*"  As  this  matter 
was  presented  we  are  of  opinion  there  was 
no  error  shown.  Tbe  statement  of  the  conrt 
was  not  a  comment  on  the  weight  of  the  evi- 
dence. It  did  nY)t  convey  to  the  Jury  any 
Idea  of  what  the  court  thought  as  to  tbe 
bair.  Tbe  court  was  correct  In  admitting 
the  testimony,  and  we  are  of  opinion  that  bis 
statement  ought  not  to  be  considered  a  com- 
ment on  the  evidence.  It  was  simply  an  ex- 
pression of  doubt  as  to  whether  It  would 
take  an  expert  to  tell  tbe  different  kind  of 
bair  or  tbe  hair  In  question  was  negro  hair. 

8.  Another  bill  of  exceptions  recites  that 
Poole,  In  testifying,  identified  ^5  In  silver, 
94,  and  two  half  dollars  as  the  money  that 
was  taken  from  the  defendant  tbe  morning 
after  tbe  alleged  kUllng  of  Ab  McOlll.  This 
was  objected  to  on  the  ground  that  It  served 
DO  na^ul  purpose,  and  that  there  was  no 
identification  of  tbe  money  as  the  money 
that  was  owned  tbe  deceased.  These  are 
but  grounds  of  objection,  and  not  statement 
of  tbe  fact  that  the  money  was  not  owned 
by  McGUl,  Going  to  tbe  record,  we  find 
this  money  was  sufflcieutly  identlfled  and 


etmneeted  np  to  show  that  it  had  bdlonged 
to  deceased. 

a  Another  bill  of  exceptions  objects  to  the 
testimony  of  Klrkpatrlck  that  he  found 
tracks  on  the  ground  runnlnir  from  the  back 
of  tbe  bouse  and  leading  across  the  lane 
larger  than  a  No.  S  shoe,  and  were  about 
tbe  slae  of  tratfts  made  by  defendant 
The  objection  to  this  testimony  was  that  it 
was  but  an  opinion  of  the  witness.  The 
court  qualifies  this  bill  as  toUows  (copying 
from  the  stenographic  report  of  the  facts): 
"I  do  not  know  how  long  those  tracks  were 
in  inches.  That  was  a  pretty  good  sized 
shoe.  It  was  longer  than  the  ordinary.  It 
was  larger  than  a  No.  6  shoe.  The  trade 
was  rather  a  large  tra<^.'*  This  testimony 
was  properly  admitted.  Testimony  of  this 
sort  nearly  always  has  more  or  less  tinge 
of  opinion,  but  our  authorities  treat  It  more 
as  a  shorthand  rendering  of  the  facts  tban 
as  expert  testimony. 

10.  Another  bill  recites  that  appellant,  be- 
fore announcing  ready  for  trial,  moved  the 
court,  to  set  aside  the  venire  therein  drawn, 
first,  because  a  venire  of  60  men  bad  been 
ordered,  and  but  45  served;  second,  because 
there  was  not  suffidwt  reason  given  why 
the  16  Jurors  not  served  were  not  served; 
third,  because  out  of  tbe  45  served,  but  23 
were  present;  and,  fourth,  because  it  was 
clearly  impossible  to  get  a  jury  out  of  the 
number  of  jurors  present  This  bill  was 
approved  with  this  qualification:  "No  writ- 
ten motion  to  quash  the  venire  was  made 
before  an  announcement  of  ready  for  trial. 
During  the  progress  of  the  case  a  written 
motion  to  postpone  tbe  case  until  a  venire 
could  be  drawn  was  made.  This  motion  was 
made  after  three  jurors  bad  been  selected. 
A  verbal  motion  was  made  prior  to  the  an- 
nonncement  of  ready  for  trial,  and  upon  a 
hearing  of  the  same  the  court  found  the 
facts  to  be  as  follows:  A  venire  of  60  men 
was  drawn.  Of  this  number  46  were  re- 
ported as  summoned  by  the  sheriff.  Of  tbe 
16  not  summoned,  the  return  of  the  officer 
showed  that  three  were  out  of  the  county 
and  could  not  be  served.  Eleven  were  re- 
ported not  fotmd,  one  of  whom  was  a  road 
overseer;  and  one  reported  not  served  be- 
cause over  age,  and  for  that  reason  not  sub- 
ject to  jury  service,  thus  accounting  for 
the  15  not  served.  Of  the  46  summoned,  23 
appeared  and  answered  to  their  names.  Of 
the  absent  22  the  following  was  found  to  be 
a  fact"  It  Is  unnecessary  to  repeat  this 
qualification  as  tbe  name  of  each  Juror  is 
set  down  and  reason  given  for  his  absence. 
Some  of  them  were  excused  by  counsel; 
some  were  sick.  One  was  a  minister  of 
the  gospel.  One  or  more  had  moved  out 
of  the  county.  Several  of  them  had  sick- 
ness In  their  family.  One  was  an  editor 
of  a  newspaper,  and  another  a  minister  of 
the  gospel.  The  court  then  states:  "With 
the  esmses  rendered  above  and  the  u.cuses 
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made  Igr  coossd  four  names  -were  absoi^. 
tmexcnaed  <a  nnacconnted  for.  Comutf  for 
defendant  made  no  motton  tat  attachments 
to  twlng  In  the  absent  TemremaL"  Aa  ttds 
bfn  preaenta  tbe  matter  we  are  of  tq^nlon 
there  is  no  error  shown. 

11.  (M)jection  was  made  to  Hie  Introduc- 
tion In  evidence  of  tbe  OToralls  worn  the 
defndant  at  the  time  ot  the  homldde;  Tbn 
orerallB  irere  Identified  and  ahown  to  have 
had  bloodstains  and  spots  upon  them,  and 
at  one  place  it  amteared  aa  If  some  one  had 
tried  to  rub  the  blood  ojlf,  lesTlng  a  ameor. 
Under  the  drcnmatances  of  this  case  we 
think  the  oreralla  were  introdudble  in  evi- 
dence. Whaierer  bloody  cUrthlng  or  Instro* 
mentB  of  crime  or  matters  of  that  snrt  tend 
to  connect  the  party  with  the  criminal  trans- 
action, th^  are  Introdndble.  This  qoeatlon 
has  been  discnased  at  Tarlous  timea  bj  this 
coort  in  the  opinions.  Under  this  record, 
this  teetlmony,  was  admissible,  It  being  a 
case  of  circumstantial  evidence,  and  this 
was  -one  of  the  means  of  connecting  appel- 
lant with  the  homicide.  There  are  several 
bills  of  exception  reserved  along*  this  line. 

12.  Another  bill  of  exertions  recites  that 
after  the  special  venire  had  been  exhausted 
only  three  jurors  had  been  selected,  where- 
upon defendant  made  tbe  following  motion: 
"Now  comes  defendant,  moves  tbe  court  to 
postpone  this  cause  for  the  following  rea- 
sons: A  special  venire  of  sixty  men  were 
ordered,  and  but  twenty-tbree  appeared,  and 
out  of  that  number  but  three  were  selected. 
Tbe  remainder  of  the  Jury  will  have  to  be 
selected  from  Jurors  summoned  by  the  sher- 
iff, and  In  effect  denying  the  defendalit  his 
right  to  select  his  Jury  from  a  vralre  se- 
lected according  to  law."  This  was  over- 
ruled, and  a  bill  of  exceptions  reserved. 
Tbe  ground  of  objection  ui^ed  by  appellant 
was  that  it  appeared  from  the  action  and 
conduct  of  the  sheriff  that  he  was  prejudiced 
against  defendant,  and  a  Jury  selected  by 
him  would  not  be  as  satisfactory  to  defend- 
ant nor  as  Just  as  one  selected  according 
to  law.  Tbe  court  qualifies  this  bill  In  the 
following  language:  "There  was  no  testl- 
mony  adduced  on  said  motion  whatever,  and 
there  was  no  showing  made  as  to  It  appear- 
ing 'from  the  actions  and  conduct  of  the 
sheriff  that  he  was  prejudiced  against  the 
defendant,  and  a  Jury  selected  by  him 
would  not  be  aa  aatlsfoctory  to  defendant 
nor  as  Just  as  one  saiected'  othonrlse.  And 
that  there  was  no  desire  eipressed  by  the 
defendant  nor  any  Intimation  that  tbe  sum- 
moning br  tbe  aberlfl  of  Jurors  would  be 
done  unfairly  and  tliat  there  was  absolutely 
no  gionnd  for  any  such  Charge  either  In 
tbe  cradnct  or  actions  of  tbe  sheriff."  Hie 
court  followed  the  legal  way  of  bavlng  tbe 
jury  summoned;  that  Is,  1^  the  aherlff  after 
the  special  venire  bad  been  exhausted,  and, 


there  being  nothing  to  show  there  waa  any 

prejudice  on  the  part  of  tbe  aherlff,  that 
part  of  tbe  motion  would  falL  We  are  clted- 
to  Ibe  case  of  Keith  v.  Stat^  00  Tex.  Cr. 
XL  6S,  M  8.  W.  1014.  In  support  of  Ibis  mo- 
tion. That  case  would  aiqipwt  anwllanf  • 
contention,  but  In  the  case  of  itays  r.  State, 
in  the  same  volume,  page  165,  96  8.  W.  820» 
the  rule,  after  a  thwon^  Investlgatton  of 
It  on  mothm  for  r^earlng,  was  changed; 
that  Is,  It  was  hdd  that  the  rule  laid  down 
In  the  OTlglnal  opinion. In  the  Mays  Case; 
which  was  in  accordance  wltb  that  in  the 
Keith  Case,  was  erroneous,  and  tbe  Maya 
Case  has  since  been  followed.  Tbe  Mays 
Case  lays  down  the  correct  proposition,  and' 
baa  been  followed  In  Blaefcwell  t.  States  01 
Tex.  Cr.  R.      100  S.  W.  m 

18.  We  have  not  reviewed  all  the  biUa  of' 
exceptions  seriatim  Inasmndi  as  several  of 
them  presoited  tbe  same  character  of  teetl- 
mony as  Introduced  from  different  witnesses 
set  out  In  bills  already  mwtioned,  but  we 
believe  we  have  covered  all  the  questions 
suggested  for  revision.  We  are  of  opinion 
that  appelant  has  had  a  telr  trial,  and  that 
none  the  mlings  of  tbe  trial  court  wn» 
of  such  character  as  require  or  authorise  ns 
to  reverse  the  judgment  The  testimony,  we- 
thlnk,  Is  ample  to  sustain  tbe  conviction. 
It  shows  that  McGill  was  murdered  by 
somebody  In  his  sleep,  lying  upon  his  bed, 
and  that  aroellant  has  been  fully  connected 
with  tbe  crlme^  and  was  the  only  party,, 
perhaps,  so  Car  as  this  record  Is  concerned; 
present  at  tbe  killing,  and  that  he  kUled  de- 
ceased with  an  axe.  He  was  subsequently 
found  with  the  same  or  similar  money  that 
deceased  Is  shown  to  have  bad  only  a  short 
time  ^lor  to  and  <hi  the  same  night  of  the 
homicide.  The  jury  saw  proper  to  give  ap> 
pellant  lifetime  Imprisonment  in  the  penl- 
tenUary,  and  not  the  death  penalty. 

The  jndgment  Is  affirmed. 


GRANT  V.  STATE. 
(Court  of  Criminal  Texas.   Nov.  23, 

1.  GBDaiTAL  Law  (|  780*)  — IirmncnoHs— 

EVIDBNGB  or  ACOOUFXJCl. 

A  charge  that  a  convicdoa  could  not  be 
had  upon  tbe  testimony  of  an  aecwnpllce  unless 
the  jury  believed  that  his  testtuony  was  true, 
and  that  It  showed  or  tended  to  show  that  ac- 
cused  was  guilty  of  tbe  charge,  and  unless  they 
further  believed  that  there  was  other  evidence- 
outside  the  testluiony  of  tlie  accMopUca  tmding 
to  connect  accossd  with  the  commission  of  the- 
diense,  wss  erroneous ;  It  befog  necessary  that 
the  evidence  show  beyond  a  reasonable  doubt 
that  accased  was  guilty  of  the  charge. 

[Sd.  Note.— For  other  cases,  see  Orlmlnal  Lew, 
Cent  Dig.  U  lS&e-lS63;  Dec.  Dig.  f  780.*] 

2.  CUHIHAL    La.w    (I  1172*)— MDBOEB— Ilf- 

■ranciiORB. 

niat  tlw  testimony  of  an  aecompliee  com- 
prised within  Itself  ever;  fact  essential  to  con* 


•ror  Mh<r  «aMB  sm  mum  topte  and  McUon  NUHBBR  In  Dm.  Dig.  *  Am.  Dls.  Kvr  No.  SsiUs  *  lUe'r  Istess. 
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Tictifm  wodIcI  not  em*  tha  onr  Id  u  Inttnie- 
tioo. 

_[2Dd.  NoCk— For  oAer  cum,  we  Criminal  Iaw, 
Oknt  Die  n  81M-816S;  Dw.  Dig.  1 1172.*] 

3.  HomoiDs  (1 806*)— Mttbdeb— IiraTBTTonons. 

A  duTge  that,  If  ooe  In  the  peipetntion  of 
or  la  th«  attanv»t  to  perpetrate  a  rwbery  npon 
another  shall  take  the  life  of  rach  other,  he 
diall  bo  finUtT  of  marder,  and  that  a  murder 
committed  noder  such  circumstancea  Is  per  se 
murder  of  the  first  degree,  was  erroaeoos  as 
aiitliorisliiK  a  conviction  for  marder  in  the  first 
d^ree  witoont  finding  the  existence  of  malice. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  642-648;  Dec.  Dig.  I  308.*] 

Appeal  from  District  Court,  Bastland  Comi- 
ty; Thomas  L.  Blsnton,  Judge. 

Sam  Grant  was  convicted  of  murder,  and 
be  appeals!:   Beversed  and  remanded. 

J.  R.  Stnbblefidd,  for  appellant.  Jobn  A. 
MoUey,  Asst  Atty.  Oen.»  for  the  State. 

KAMSBT,  J.  On  January  17tb  of  tbls 
year  appellant  was  indicted  by  the  grand 
Jnry  of  Bastland  county  charged  with  the 
mnrdw  of  one  Oats.  The  case  came  to  trial 
soon  thereafter,  and  on  the  lOtb  day  of 
February  following  on  a  verdict  finding  him 
guilty  of  mnrder  In  the  first  d^ree  and  as- 
seoslng  his  punishment  at  death,  Judgment 
was  accordingly  entered  In  the  trial  court 

The  appeal  was  duly  perfected,  and  the 
case  comes  to  this  court  for  revision  on  49 
different  assignments  of  error,  many  of  which 
were  elaborately  briefed  by  counsel  for  ap- 
pellant Some  of  these  questions,  which  oc- 
cupy mndi  space  in  the  record,  relate  to  the 
actlMi  of  the  court  taken  in  respect  to  the 
Bpedal  Tmire.  4ts  service  qualification,  and 
similar  matters,  but  in  view  of  the  fact  that 
the  case  will  be  reversed  upon  other  grounds, 
and  since  these  matters  are  not  at  all  likely 
to  occur  on  another  trial.  It  seems  unneces- 
sary to  take  time  to  review  than. 

1.  Many  other  questions  relate  to  the  ad- 
mission of  evidoice  which  we  have  examin- 
ed, and  an  Inspection  of  the  record  has  not 
constrained  us  to  believe  that  any  of  them 
are  well  taken.  We  think,  however,  the 
charge  of  the  court  In  at  least  one  respect 
Is  under  the  settled  rules  of  this  state  er- 
roneons,  and  for  this  error  the  Judgment  of 
conviction  must  be  set  aside.  The  witness 
Bert  Carter  who  was,  under  all  the  testimony, 
an  accomplice,  teetllled  that  on  the  morning 
of  the  17th  day  of  February,  1009,  he  was 
at  the  home  of  appellant,  where  he  saw  an 
old  man  whose  name  was  shown  to  be  Oats, 
who  left  appellant's  home  on  that  day  go- 
ing south  on  the  public  road  In  the  direction 
of  what  4a  known  aa  the  Okra  schoolhouse; 
that  they  followed  him  until  he  went  Into 
the  home  of  one  Clevy  Gosort,  whure  he 
Bt<^n>ed  for  the  night;  that  he  and  appel- 
lant had  followed  him  because  they  thought 
be  was  a  detective,  and  that  aft«r  leaving  him 
at  Gosort's  house,  and  after  tbey  bad  start 
ed  home,  they  agreed  to  follow  him  the  next 


day  and  kill  htm  for  his  money,  and  that, 
In  pnrsDance  of  this  agreemoit,  they  did 
on  the  f(rilowlnc  day,  February  18,  1909,  fol- 
low him,  and  whm  near  the  Okra  school- 
house  in  Bastland  county  they  Intercepted 
him,  and  that  appellant  shot  him  and  took 
from  his  person  $18.35  In  money,  which  they 
divided;  that  only  one  shot  was  fired,  and 
this  by  apiwllant  The  testimony  of  Carter 
was  savagely  assailed.  It  was  shown  that 
he  had  been  charged  with  offenses  involving 
moral  turpitude,  and  that  he  had  turned 
state's  evidence  under  agreement  of  Immuni- 
ty. A  slngnlar  circumstance  also  was  shown 
In  that  the  body  of  Oats  seems  to  liave  been 
struck  by  bullets  In  the  face,  and  also  al- 
most squarely  in  the  back,  which  It  would 
seem  would  have  been  Impossible  If  only  one 
shot  was  flred.  A  number  of  parties  saw 
Carter  and  appellant  tt^ether  the  evening 
before  the  killing,  and  corroborated  Carter 
in  respect  to  a  number  of  happenings  which 
transpired  on  that  day.  There  was  some 
corroboration  of  Carter's  testimony  showing 
appelant  with  Carter  on  the  day  of  the  kill- 
ing, and  not  far  from  the  weae  of  the  homi- 
cide, armed  with  a  gun,  and  stalking  through 
the  country.  This  was  not  so  direct,  how- 
ever, as  that  the  Jury  necessarily  would  have 
connected  him  with  the  transaction. 

In  this  state  of  the  record  the  court, 
among  other  things,  charged  the  Jury  as  fol- 
lows: "I  charge  yon  that  the  witness  Bert 
Carter  is  an  accomplice.  A  conviction  can- 
not be  had  upon  the  testimony  of  an  accom- 
plice, unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the 
offense  committed,  and  the  corroboration  Is 
not  sufficient  if  It  merely  shows  the  commis- 
sion of  the  offense.  You  are  Instructed  that 
you  cannot  find  the  defendant  guUty  upon 
the  said  Bwt  Carter's  testimony  unless  yon 
first  believe  that  the  testimony  of  said  Bert 
Carter  la  true,  and  that  it  ^ows,  or  tends 
to  show,  that  the  defendant  is  guilty  as 
charged  In  the  lndlctm»it,  and  unless  you 
further  believe  that  ther^r  Is  other  evidence 
In  the  case,  outside  the  testimony  of  the  said 
Bert  Garter,  tending  to  connect  the  d^md* 
ant  with  the  commission  of  the  offense 
charged."  Almost  this  precise  charge  baa 
been  many  times  condemned  by  this  court 
It  was  excepted  to,  and  its  accuracy  ques- 
tioned <n  motion  for  new  trial  for  the  fol- 
lowing reasons,  among  others:  "Said  charge 
of  the  court  vna  erroneous  for  the  tortber 
reason  that  it  authorised  the  conviction  of 
the  defendant  npon  the  testimony  of  an  ac> 
complice.  If  the  said  testimony  of  such  ac- 
complice tended  to  show  that  the  defraidant 
conunlted  the  offense  charged,  provided  the 
said  accomplice  was  corroborated  by  other 
evidoice  tending  to  ocomect  the  defendant 
^th  the  commission  of  the  said  offense, 
whereas  under  the  law  the  evidotce  must  go 
further,  and  show,  beyond  a  reasonable  doubt, 
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that  the  defendant  Is  gnDty  of  tbe  durga, 
omtained  In  tbe  IndlctEnent"  So  then 
can  be  no  donbt  that  tbe  mattw  !■  so  pre- 
sented. If  apptilauft  contention  Is  oonect, 
as  to  be  nude  here  aTallable  as  ground  of 
rerersal.  Tbe  ftnthorltles  holding  this  charge 
eiToneons  are  nnbroken  In  this  state  idnce 
the  case  of  B^l  t.  State,  39  Tex.  Cr.  B.  677. 
47  8.  W.  101<K  See  Fmger  r.  State,  06  Tex. 
Cr.  R.  SOS,  lao  S.  W.  107;  Blaples  t.  State, 
56  Tex.  Cr.  B.  00.  110  S.  W.  ICS;  Early  T. 
State,  M  Tex.  Or.  B.  61,  118  S.  W.  10S8; 
aanfl  T.  State.  180  8.  W.  1008;  Fniger  r. 
States  SO  Tek.  Or.  B.  621,  90  S.  W.  1014; 
Jones  r.  State,  44  Tex.  Cr.  R.  SS7,  73  8.  W. 
84B;  Oarlas  T.  8tat^  48  Tex.  Cr.  R.  449, 
88  8.  W.  84S ;  Hart  t.  State,  47  Tex.  Cr.  R. 
166.  82  B.  W.  652;  Orensbav  r.  State,  48 
Tex.  Gr.-B.  77.  65  S.  W.  1147;  Washington 
T.  States  47  Tex.  B.  131,  82  8.  W.  6SS; 
Barton  t.  State,  40  Tex.  Cr.  B.  121.  90  8.  W. 
877;  Gates  T.  State,  SO  Tex.  Or.  R.  89,  06 
8.  W.  106;  Dixon  t.  State^  90  8.  W.  878; 
Morawlts  ▼.  State.  40  Tex.  Or.  R  306,  01  8. 
W.  227;  Reagan  t.  State,  49  Tex.  Or.  B. 
443,  OS  8.  W.  788;  Oates  T.  State,  48  Tex. 
Gr.  B.  131,  86  S.  W.  760;  Barrett  t.  State, 
55  Tex.  Or.  B.  182. 116  8.  W.  1187;  Newman 
T.  State,  65  Tex.  Cr.  B.  278,  116  8.  W.  577; 
Tate  T.  State,  65  Tex.  Gr.  B.  887,  116  8.  W. 
604. 

Nor  do  we  think  that  the  logenlons  ar^ 
gnment  of  onr  able  Assistant  Attomeiy  Gen- 
eral Is  correct  that,  since  In  this  case  the 
testimony  of  the  aocompUoe  eomprtoes  within 
Itself  every  fact  esaoitlal  to  conrlctlon,  tbe 
diarge  sbonld  thereftnre  be  sustained.  That 
this  consideration  would  bare  weight  with  a 
legal  mind  trained  In  weighing  testimony 
and  construing  charges  may  be  true,  but  we 
doubt  If  the  average  Jury  would  so  Intwpret 
and  consider  the  case.  In  this  connection  we 
call  attention  to  the  fact  that,  In  view  of  tbe 
large  number  of  reversals  on  account  of 
charges  similar  to  this.  In  the  case  of  Gamp- 
bell  States  67  Tex.  Or.  B.  301.  128  8.  W. 
583,  we  laid  down  a  form  of  charge  on  the 
subject  of  accomplice  testimony  for  the  use 
of  the  trial  courts.  Attention  is  also  called 
to  the  fact  that  In  the  case  of  Brown  t. 
State,  57  Tex.  Or.  B.  670^  124  S.  W.  101,  and 
In  the  case  of  King  t.  State,  57  Tex.  Or.  R. 
863,  128  8.  W.  136,  we  approred  certain 
charges  on  the  subject  of  accomplice  testimo- 
ny which  are  quoted  at  length  in  these  opin- 
ions. We  beg  to  commend  these  forms  to 
trial  courts. 

2.  Again.  comiAalnt  Is  made  of  the  follow* 
ing  ixntlon  of  the  court's  chai^:  "If  any 
person  In  the  perpetration  or  in  the  attonpt 
to  perpetrate  a  robbery  upon  anoUier  shall 
take  the  life  of  mtitx  ottier,  he  shall  be  deem- 
ed gDlIty  of  murder,  and  a  mnrdw  commit- 
ted under  such  circumstances  Is  per  se  mur- 
der of  the  first  d^ree.**  This  diarge  was  otk 
jected  to,  and  is  qnestlooed  on  the  ground 


tliat  it  authorises  a  eonrletlMk  for  murder 
in  the  first  degree  without  finding  tbe  exis- 
tence of  malice.  This  identical  charge,  with 
the  exception  of  the  words  *'pm  we,"  was 
condemned  by  this  court  in  the  case  of  Oatea 
T.  States  51  Tex.  Cr.  B.  448;  108  &  W.  860; 
where  Judge  Daiidstni,  qpealdng  for  tbe 
court,  says:  "Upon  another  trial,  If  thought 
necessary  to  give  a  charge  upon  this  sub- 
ject, it  sbonld  be  ftamed  in  acowdance  with 
the  statute,  which  provides  that  all  mnrdw 
committed  In  the  perpetration  of  robbery  la 
murder  in  the  first  dsgre&  To  plainly  state 
It,  if  a  homicide  is  committed  upcm  malice 
aforethoog^it;  it  would  be  murder  In  the 
first  degree  If  committed  in  tbe  f»erpetratlon 
of  robbery.  All  klllbig  Is  not  murder,  and, 
unless  the  killing  amounts  to  murdw  In  the 
first  or  second  d8■re^  it  would  not  Justtfir 
a  conviction  fbr  that  high  grade  of  punish- 
ment when  cnnmitted  in  the  perpetratkm  of 
robb^.  This  diaxge  antborlies  the  Jury 
to  cmvict  app^ant  for  mnrdn  In  Uie  first 
degree  If  a  killing  was  done  in  tbe  perpetra- 
tion or  In  an  attempt  to  pwpeliate  a  rob- 
bery. Tbe  vice  in  ttils  charge  4b  that  it  an- 
tbortna  a  conrietlon  for  tbe  killing  in  tbe 
absence  of  malica  This  Is  not  the  law  in 
Texas.  We  dean  it  unnecessary  to  discuss 
ttiis  queBtion  from  tbe  standpoint  of  the  au- 
thoritieB.  The  decisions  are  numerous.**  See 
Fharr  v.  State,  7  Tex.  App.  472.  Whatevw 
donbt  I  might  have  pnsonally  in  respect  to 
this  diarge,  I  would  Icmg  hesltete  in  a  case 
of  a  deatb  penalty  to  place  my  views  In  <^ 
positi(m  to  tbe  oplnhm  of  the-  court  holdhig 
the  fdiarge  erroneons.  Under  the  authori- 
ties, It  is  dear  that  tbe  diarge  Is  erroneous, 
and  It  mwt  be  otmoeded  that,  if  this  is  true, 
it  should  and  would  operate  as  a  reveralble 
wror. 

Then  are  some  otlier  mattera  complained 
of  in  the  diarge  of  tbe  court  and  In  refers 
ence  to  requested  diar^s.  We  think,  taJdng 
the  charge  of  Qie  court  as  a  whde^  that 
there  is  no  other  error  contained  in  it  for' 
which  tbe  case  oni^t  to  be  revwsed,  and  that 
the  mattera  eovmd  by  tbe  special  charges 
requested,  exc^  in  tbe  matter  (tf  tbe  In- 
struction on  accomplice  testimony,  wm  suf- 
fldoitly  covered  by  the  court's  diarge. 

For  tbe  error  pointed  out.  tbe  Judgment 
is  reversed,  end  the  cause  is  rwnanded. 


JHANES  T.  BTAXa 

(Ccmrt  of  Criminal  Appeals  of  Texas.   Nor.  SO. 

Mao.) 

1.  AsaAULT  AHD  Ba-tzebt  (S  92*>— Agobavat- 

KD  Assault— Evidence. 

Id  a  prosecntioD  for  assault  and  battery, 
evidence  held  to  sliow  that  the  aaaanlted  parson, 
who  was  an  officer,  was  not  In  tlw  performance 
of  his  duty. 

[EH.  Note.— For  other  cases,  see  Assaalt  and 
Battery,  Cent  Dig.  fS  137-180;  Dec  Dig.  f 
92.*] 
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2.  ASBAVXJl  AHD  BaTTXBT  <|  M*)— ^AOORJlTAX- 

■D  A88AUI.T"— OinOB. 

For  an  aaaanlt  apoD  a  person  who  b  an 
officer  to  be  anrBvated  asBault,  within  Pen. 
Code  1895,  art.  601,  which  proridee  that  wbf»i 
an  assault  la  conunitted  apon  an  officer  Id  the 
lawfnl  dischar^  ot  his  duties,  etc.,  It  most  ap- 
pear Uiat  the  person  aasanlted  was  an  officer 
in  the  actual  discharge  of  his  dnties,  and  that 
SQCb  assault  was  made  as  an  interruption  of 
bis  duty. 

[EM.  Note. — For  other  cases,  see  Assaalt  and 
BattM7.  Cent  Hlg.  U  7&-T8;  Dw:.  Dig;  |  61.* 

For  odiar  definitiom,  Words  and  phnuea. 
ToL  1.  pp.  270,  271.] 

Appeal  from  Sabine  Cotmty  Ckrart;  J.  H. 
UcGown,  Judge. 

Bat  Jeanes  was  convicted  of  asgrarated 
assault,  and  appeals.  Beversed  and  re* 
manded. 

Goodrich  ft  Lewis,  for  appellant  John  A. 
Uoble7,  AsbL  Attr.  Gen.,  for  the  State. 

UgOOBD,  J.  Anidlant  was  conTlctod  of 
an  aggravated  assault,  and  bis  ponlsbmait 
SMMSBWl  St  s  fine  of  HOa 

Tbe  Inftwmatlon  In  this  case  contains  tliree 
counts.  The  first  count  charges  an  aggravat- 
ed assault  with  a  deadly  weapim  hy  strik- 
ing and  beating  David  J.  WUllams.  Tbe  sec- 
ond count  charges  an  aggravated  assault  be- 
cause tbe  same  was  committed  upon  said 
Williams;  the  said  Williams  being  then  and 
there  constable  of  preelnct  Ko.  8  of  Sabine 
coontr,  T^,  and  then  and  there  In  tbe  law- 
ful dlsdiarge  of  tbe  duties  of  bis  office,  and 
tbe  defendant  being  Informed  and  knowing 
that  facL  The  third  count  chafes  an  as- 
sault committed  with  prepiedltsted  design 
and  by  the  use  of  means  calculated  to  Inflict 
great  bodily  Injury.  Tbe  court  only  submit- 
ted the  second  count  to  the  Jury.  Appellant 
requested  a  spedsl  instruction  to  the  effect 
that  th^  could  not  And  defendant  guilty  of 
an  aggravated  assault  upon  the  said  Wil- 
liams, a  peace  ^Scer,  unless  tb^  believe 
tbat  at  the  tbne  of  the  assault  Williams 
was  In  the  act  of  performing  some  official 
doty,  and  unless  they  so  believe  they  will  ac- 
quit This  charge  was  refused  by  the  county 
Judge,  and  pn^erly  excepted  to  and  com- 
plained of  in  motion  for  a  new  trial. 

In  tbe  trial  of  the  case,  the  evidence  dis- 
closes that  tbe  witness  Williams  wm  con- 
stable of  precinct  Na  6  of  Sabine  county. 
That  on  the  6th  day  of  April,  1010,  he  had 
carried  some  prisoners  from  the  town  of 
Bronson  to  Hemphill  and  put  them  In  the 
county  JalL  Tbat  be  returned  to  Bronson 
late. in  tbe  afternoon  of  tbe  same  day,  and 
Just  as  he  was  driving  Into  tbe  edge  ot  tbe 
town  of  Bronson  he  saw  a  buggy  with  two 
or  three  parties  m  it  That  they  stopped, 
had  some  convmatlon,  when  defendant  re- 
quested Williams  to  step  out  a  short  dis- 
tance, that  be  wanted  to  see  him.  Williams 
got  out  of  bis  buggy  and  BteiH>ed  off  a  short 
distance  and  had  some  words  with  tbe  de- 


fMidant  defendant's  brother  standing  by, 
when  tbe  defradant  struck  him  over  the 
head  with  a  pistol  which  defendant  held  In 
bis  left  hand.  Williams  said  be  did  not 
knock  him  down,  but  knocked  him  to  bis 
knees,  and  tbat  defendant  continued  to  strike 
him  several  licks,  he  thought  five  or  six 
licks.  He  said  the  akin  was  apllt  open  some 
four  or  fire  Inches  on  bis  head.  He  said  tbe 
pistol  was  flred  once,  and  he  could  not  tell 
whether  it  was  intentionally  flred  or  went 
off  while  defendant  was  striking  him.  Tbat 
he  clinched  the  defendant  and  they  had  quite 
a  scuffle  there,  when  defendant's  brother  In- 
terfered, assisting  defendant.  He  said  the 
blows  on  tbe  bead  with  the  pistol  made  him 
sick,  and  Mind  for  a  while.  He  said  he  was 
not  seriouBly  wounded  In  the  fight  that  night, 
that  the  worst  injury  he  received  was  from 
the  blow  struck  with  the  pistol,  and  that  be 
did  not  suffer  any  serious  consequences  from 
the  wounds  received.  This  Is  a  sofltdent 
statement  of  tbe  facts  to  illustrate  the  points 
in  the  casa 

Our  Penal  Code  provides  that  an  assault 
and  battery  becomes  aggravated  when  com- 
mitted under  any  of  the  following  drcum- 
stances:  "(1)  Whea  committed  upon  an  of- 
ficer In  the  lawful  discharge  of  the  duties 
of  his  office.  If  it  was  known  or  declared  to 
the  offender  that  the  person  assaulted  was 
an  officer  discharging  an  official  duty.  (7) 
When  a  serious  bodily  injury  is  Inflicted  up- 
on the  person  assaulted.  {St  When  commit- 
ted with  deadly  weapons  under  circum- 
stances not  amounting  to  an  Intent  to  murder 
or  malm.  (9)  When  committed  with  premed- 
itated design,  and  by  tbe  use  of  means  cal- 
culated to  inflict  great  bodily  Injuzy."  Poi. 
Code  1895,  art  601. 

We  are  of  opinion  that  appellant  could  not 
be  convicted  of  an  asxravated  assault  by 
reason  oC  the  assault  being  committed  upon 
Williams  as  an  officer,  because  the  facts  fall 
to  show  that  at  the  time  of  the  assault  he 
was  in  the  discharge  of  the  duties  of  his  office. 
We  are  of  opinion  tbat  to  make  defendant 
guilty  under  this  count  in  the  Indictment, 
three  things  would  have  to  be  estatdlsbed: 
First  the  assault;  second,  that  he  was  an 
officer  In  tbe  discharge  of  his  duties;  and, 
third,  that  tbe  assault  must  be  made  as  an 
InterruptloD  of  his  official  duties.  The  proof 
wholly  falls  to  show  that  in  contemplation 
of  the  statute  the  assaulted  party  was  an 
officer  in  tbe  discharge  of  bis  duties  at  the 
time  of  the  assault  and  tbe  court  should 
have  given  tbe  special  cha^  requested  by 
appellant  to  tbe  effect  that  if  be  was  not 
an  officer  In  the  discharge  of  bis  dntlra  that 
they  would  acquit  Tbe  case  should  have 
been  submitted  to  the  Jury  on  tbe  count  in 
the  indictment  on  the  charge  of  assault  com- 
mitted with  premeditated  design,  by  the  use 
of  means  calculated  to  Inflict  great  bodily 
Injury. 
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For  tbe  failmw  of  tlie  court  to  submit  the 
case  to  the  Jviy  on  the  Issues  raised  by  tbe 
testimony,  and  In  glvliig  the  charge  he  did 
In  regard  to  an  assault  upon  an  officer  and 
falling  to  glre  appellant's  special  requested 
Instructions  on  tliat  Issue,  the  judgment  will 
be  reversed  and  the  cause  remanded. 


B0BINS6M  T.  STATB. 

(Oonrt  ot  Oriminal  AK>eal8  of  TexaA  Nor.  28, 

IWO.) 

False  Pbetekses  (|  26*)— Swisduro— In- 
foauatzoh— bxquibitss  of  oltensb. 

Ad  affidavit  and  information  for  BwinalioK 
alleged  that  on  June  1,  1900,  defendant,  vith 
force  and  arms,  and  by  means  of  false  and 
f  randulent  repreeentatioiu,  knowin^iy  and  fraad- 
ulently  made  by  him  to  W.,  had  Induced  W.  to 

Eart  wldi  his  uiTfal  money  in  the  snm  of  $26 
y  represoiting  that  he,  defendant,  was  the 
owner  of  certain  goods,  and  bad  the  li^t  to 
dispose  of  the  same,  when  In  fact  he  did  not 
own  tbe  goods,  so  that  the  representations  were 
false  and  made  solely  to  swindle  W.,  contrary, 
etc.  Held  fatally  defective  for  failure  to  show 
connection  between  the  false  representations  ana 
the  obtaining  of  the  property,  and  for  failure  to 
allege  that  prosecntor  Intended  to  part,  and  did 
part,  with  the  title  to  his  property,  and  that 
he  acquired  any  property;  the  entire  charge 
being  laid  inferentially  and  by  way  of  recital 
instead  of  by  positiTe,  direct  ayennent 

[Ed.  Note.— For  other  cases,  see  Palse  Pre- 
tenses, Gent  Dig.  j  81;  Dec.  Dig.  I  26.*! 

AMwal  from  Waller  County  Court;  J.  D. 
Harvey,  Judge. 

J.  B.  F.  Bobluson  was  convicted  of  swin- 
dling, and  be  aK>ealB.  Beversed  and  dis- 
missed. 

A-  O.  UpBcomb,  W.  J.  Poole,  Brockman, 
Kahn  &  WlUiams,  and  EL  T.  Branch,  for 
appelant  John  A.  MoUeTt  Assb  Atty. 
Qen.,  for  tbe  State. 

BAMSBT,  J.  On  NoTember  11,  1909,  an 
afOdavlt  ms  filed  In  die  county  court  of 
Waller  county  purporting  and  Intending  to 
diarge  appellant  with  the  offense  of  swln- 
dUngi  January  29th  of  this  year  the 
county  attorney  of  Waller  county  filed  In 
said  county  court,  based  on  said  affidavit, 
an  information,  the  charging  part  of  which 
Is  as  f<dIow8:  "That  heretofore,  to  wit,  on 
or  about  the  Ist  day  of  June,  1909.  In 
Mid  county  of  Waller  and  state  of  Texas, 
one  J.  B.  F.  Bobinson,  late  of  said  county 
and  state,  with  force  and  arms  did  then  and 
there  by  means  of  false  and  fraudulent  rep- 
resentatlona  knowingly  and  fraudaloitly 
made  to  Uie  said  W.  M.  Wheeler  tbe 
said  J.  B.  F.  BoUiwm  tiiroi^ch  bis  agent. 
W.  Pratt,  did  Induce  tbe  said  W.  M.  Whetier 
to  depart  with  his  lawful  money  In  the  sum 
of  twentynslx  dt^rs  lawful  money  of  the 
United  States,  by  representing  to  tbe  said 


Wheder  that  he  was  tbe  owner  of  certain 
goods  and  had  the  right  to  dispose  of  sam^ 
when  in  truth  and  In  fact  said  Bobinson 
owned  no  mtxHx  goods  as  repreBented  to  tbe 
said  Wheeler,  and  knew  at  said  time  that 
all  of  said  representations  were  false  and 
were  made  solely  for  tbe  pnrpoae  of  swin- 
dling the  said  Wheeler  out  of  said  sum  of 
money  contrary  to  the  form  of  the  statute  In 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state."  On  a 
trial,  appellant  was  found  guilty  and  his 
punishoient  assessed  at  omflnonent  In  tiie 
county  Jail  for  a  p^od  ct  30  days  and  n 
fine  of  $U0. 

A  number  of  auestlons  are  raised  on  the 
appeal,  but,  In  view  of  the  dlspositlwi  we 
shall  make  of  same,  it  becwnes  unnecessary 
to  consider  them.  After  the  conviction  a 
motion  in  arrest  was  filed,  calllug  in  ques- 
tion the  Bufllciency  of  the  Information  for 
various  reasons  which  have  been  amplified 
In  the  Mef  of  counsel,  and  are  12  In  num- 
ber, and  are  thus  presented: 

*'lst  Tbe  Information  fidls  to  slunr  any 
connectl(m  between  the  ftlse  represeitatloQV 
and  the  obtentlon  of  tbe  property.  Hurst,  8& 
Ap.  190,  4B  8.  W.  678;  Hunter,  46  Ap.  SOB. 
81  S.  W.  780:  2nd.  If  It  was  Intended  to 
charge  a  swindle  1^  means  of  ezdiange  of 
property,  it  falls  to  all^  a  sale  and  de- 
livwy.  Onmmlngs,  80  Ap.  1S2,  86  8.  W.  266; 
Lutton,  14  Ap.  623;  Curtis.  31  Ap.  40,  19  8. 
W.  6M.  8rd.  Tbe  Information  fails  to  all^e 
In  any  way  that  proeecntor  Intended  to  part 
with  the  title  to  the  property.  Curtls,;81  Ap. 
40, 19  8.  W.  601.  4tb.  The  Information  falls 
to  allege  directly  that  defoidant  acquired 
tbe  pn^erty.  X^erson,  42  Texas,  79;  Ckin- 
non,  16  8.  W.  117.  6th.  The  infftrmatlott  fidla 
to  allege,  directly  and  clearly,  tiie  ovrnershlp 
of  the  iffoperty.  Hays,  28  Ap.  488^  18  8.  W. 
787;  Washington,  41  Texss,  688.  6tb.  Tbe 
allegation  that  appelant  "did  Induce  the  said 
W.  M.  Wheeler  to  d^art  with  his  lawfol 
money*  is  not  equtvaloit  to  a  direct  allega- 
tion that  he  delivered  it  to  appellant,  and 
that  It  was  acquired  by  appellant  It  Is  not 
clear  whether  Wheeler  darted,  taking  his 
own  money  with  him.  or  whetber  he  d^tart- 
ed.  taking  appellant's  money,  or  what  was 
said  that  Induced  him  to  depart,  or  whetber, 
after  being  Induced,  he  yielded  to  the  se- 
ductiveness of  tbe  Inducement  Kdley,  70  8. 
W.  477;  Hubbard,  70  S.  W.  883.  7th.  It  falls 
to  allege  directly  that  the  false  pnteaa&B 
were  untrue.  Levi,  41  Texas.  663.  8tb. 
The  charge  is  laid  Inferentially,  and  by  way 
of  recital,  instead  of  being  made  positive- 
ly, clearly  and  directly.  Marwlli^,  9  Ap. 
380.  9th.  The  Information  falls  to  set  out 
directly  the  intent  with  which  the  property 
w&a  acquired.  Stringer,  13  Ap.  522.  lOtb. 
It  falls  to  allege  directly  that  the  property 
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wms  aoQulred  by  meajos  of  the  false  pre- 
tensea.  white,  3  Ap.  610;  Ervln.  11  Ap. 
537;  Mathcna.  15  Ap.  473;  Higbtower,  23 
Ap.  461,  5  S.  W.  343.  Utb.  It  fails  to  al- 
lege in  what  the  falae  pretenses  consisted,  so 
that  it  would  appear  whether  it  was  a  state- 
moit  as  to  a  past  or  ei  la  ting  fact,  and  not  a 
promise  of  something  to  be  done  in  the  fnture. 
Hunt.  38  Ap.  108,  46  S.  W.  578.  12th.  It 
charges  no  offense  against  the  laws  of  the 
state  (which  objection  has  been  said  by  a 
teamed  Jndge  to  be  broad  enon^  to  cover 
all  the  objections  that  might  be  l^lly  urged 
against  the  valldltr  of  an  Indictment*  Gray- 
ton,  45  Ap.  86.  73  S.  W.  lOOS)." 

We  think  that  tb««  can  be  no  donbt 
that  the  information  is  fatally  'defective 
in  that  it  does  not  show  any  connection  be- 
tween the  false  representations  and  the  ob- 
taining of  the  property,  and  that  it  falls 
to  allege,  in  any  way,  that  prosecutor  in- 
tended to  part  or  did  part  with  the  title 
to  his  pn^erty  and  that  It  fails  to  directly 
allege  that  be  acquired  any  property,  and 
that  the  entire  charge  is  laid  inferentlally 
and  by  way  of  recital,  instead  of  being  laid 
positlTely,  clearly,  and  directly.  Since  the 
affidsTlt  which  we  have  »amtned  follows 
closely  the  language  of  the  information,  and 
is  In  fact  more  imperfect  than  the  Infor- 
mation. It  Is  obrions  that  neltiier  charge 
any  offense  against  the  laws  of  this  state, 
but  are  totally  defective,  and  do  not  sus- 
tain ttie  coDTlctiim,  and  we  will  reverse  the 
Judgment  of  conviction  and  direct  that  the 
prosecution  be  and  12ie  same  Is  hereby  dl** 
missed. 


PHUXIP  T.  STATBL 
(Court  of  CMmlnal  Appeals  of  Texas.  Nov.  30, 


C»imwAL  tiAW  (I  1108*)— AppsAi^Ammi- 

Where  defendant  falls  to  file  his  statement 
of  facta  on  appeal  within  the  time  allowed,  it 
cannot  be  coosfdered ;  and  where  no  question  Is 
Tslsed  which  the  court,  without  the  statnne&t 
of  facts,  can  review,  the  cnvictini  must  be 
affirmed. 

[Ed.  Note.r-For  other  cases,  see  Cripiina] 
ImCent.  Dig.  H  2890-2802;  Dee.  Dig.  I 
110&*] 

Appeal  from  District  Court,  Hardin  Ooun 
tj;  I^B.  Hightower,  Jndge. 

Charles  Phillip  was  convicted  of  murder 
In  the  second  degiee,  and  he  aivssl>*  Af 
firmed. 

P.  J.  Duff  and  Jno.  U  Little,  for  appel- 
lant John  A.  Mobley,  Asst  Atty.  Oen.,  for 
tne  Mtate. 

RAMSEY,  J.  The  appeal  In  ttats  case  Is 
prosecuted  from  a  conviction  had  in  the  dis- 


trict court  of  Hardin  county,  on  April  13th 
of  this  year,  in  which  appellant  was  found 
guilty  of  murder  In  the  second  degree,  and 
hla  punishment  assessed  at  confinement  in 
the  penitentiary  for  a  period  of  five  years. 

The  record  discloses  that  the  term  of  court 
at  which  the  conviction  was  had  convened 
on  the  2Sth  day  of  March,  and  adjourned 
on  the  30th  day  of  April,  1910.  On  the  over- 
ruling of  appellant's  motion  for  a  new  trial, 
days  after  the  adjournment  of  the  court 
was  allowed  In  which  to  file  bills  of  excep- 
tion and  statement  of  facts.  Thereafter,  on 
May  27th,  30  days  additional  was  allowed 
In  which  to  file  statement  of  facts  and  bills 
of  exception.  This  time  was  to  begin  with 
the  expiration  of  the  first  30  days  allowed  by 
the  court  On  June  25,  1910,  the  following 
order  was  entered  by  the  Hon.  L.  B.  High- 
tower,  Jndge  of  the  Ninth  Judicial  district: 
For  good  cause  shown  the  time  for  filing 
the  statement  of  facts  and  bills  of  exception 
Is  hereby  extended  until  July  15,  Ifiia" 

The  statement  of  facta,  as  same  comes  to 
us,  purports  to  have  been  filed  on  July  25, 
1910,  10  days  after  the  longest  time  an- 
tiiorlzed  by  law  or  by  any  order  of  the  trial 
court  It  Is  apparent  that  In  this  condition 
of  the  record  the  statement  of  facts  cannot 
be  considered.  An  Inspection  of  the  record 
further  discloses  the  fact  that  there  is  no 
question  raised  on  the  appeal  which,  In  the 
absence  of  a  statement  of  facts,  we  are  au- 
thorized to  review. 

It  therefore  fdllows  that  the  Judgment  of 
conviction  must  be,  and  Oie  same  is  hereto. 
In  all  tbli^  affirmed. 


GOOPEB  V.  STATEL 
(Gonrt  of  Criminal  A^^ib  of  Texas.  Nor.  tO, 

1.  HouioiDE  (I  310*)— Assault  with  Intxitt 
TO  Kill— TsiAi^lNSTBUcnoNS. 

Defendant  was  tried  for  assault  with  Intent 
to  commit  murder,  luid  the  court  charged  that 
"an  asaaalt  becomes  agKravated  when  commit- 
ted with  a  deadly  weapon  under  circumstances 
not  amounting  to  an  intent  to  murder  or  maim," 
and  QiB.t,  it  there  was  a  reasonable  doubt  as  to 
the  defendant's  Intent  to  murder  or  maim,  the 
defendant  was  guilty  of  no  higher  offense  than 
aggravated  assault.  Held,  that  the  use  of  the 
word  "maim,"  in  conjunction  with  murder,  bad 
a  tendency  to  confuse  the  jury,  for  if  It  was 
believed  tiiat  de^dant's  intent  was  not  to  mur- 
der, but  to  maim,  the  Jury  wonld  have  been 
obliged  to  convict,  and  hence  the  instructlODS 
taken  together  were  reversible  error. 

TEd.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  8S  657-661;  Dec.  Dig.  |  310.*] 

2.  WOBDS  AITD  PhBABKS— "MAIUINO.** 

"Maiming"  la  to  deprive  a  person  <tf  some 
member  of  his  body. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  ppi  ^5-^6.] 
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8.  HoinoiOK  f|  89*)— "AssAutT  'wmt  Ijunin 

TO  Mubdeb"— Shooting. 

To  shoot  at  aootlier  is  not  neoesiatUy  an 
BBaaalt  with  Intent  to  murder. 

[EM.  Note.— For  other  caaea,  see  Homicide, 
Cent.  Dig.  H  U^-llS;  Dec.  Dtg.  %  S9.« 

For  otlier  deflnltiona,  see  Words  and  iPhrasei, 
vol.  1.  piK  Ml-ei2,^.  8,  p.  758a.] 

Appeal  from  District  Gonrt,  Leon  Ooxmty ; 
S.  W.  Dean,  Judge. 

Peter  Ooopei'  was  convicted  of  usault  with 
Intmt  to  murder,  and  be  appeala  Reversed 
and  remanded. 

Jobn  A.  Voblcir,  Ant  Atty.  Gen.,  for  tbe 
State. 

McCORD,  J.  Appellant  was  oonyicted  for 
assault  with  iuteut  to  murder,  and  his  pun- 
ishment was  assessed  at  confinement  In  the 
penitentiary  for  a  period  of  two  years. 

1.  Complaint  Is  made  of  the  following 
charge  of  the  court:  "An  assault  becomes 
aggravated  when  committed  with  a  deadly 
weapon  under  circumstances  not  amounting 
to  an  intent  to  murder  or*  malm."  Substan- 
tially the  same  objection  is  made  to  the 
eleventh  paragraph  of  the  court's  charge, 
which  la  as  follows:  "Or  If  you  find  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  on  or  about  the  time  alleged 
iu  the  indictment  in  Leon  county,  Tex.,  un- 
der circumstancee  not ,  amounting  to  an  in- 
tent to  murder  or  maim  with  a  pistol,  the 
same  Ming  a  dradly  weapon,  did  unlawful- 
ly shoot  at  the  said  Norman  Parks,  you  will 
find  him  guilty  of  an  aggravated  assault, 
affixing  the  proper  penalty  therefor,  or,  If 
you  have  a  reasonable  doubt  as  to  the  intent 
on  the  part  of  tbe  defendant  to  murder  or 
malm  the  said  Norman  Parks,  you  should 
not  find  defendant  guilty  of  a  higher  grade 
of  offense  than  that  of  an  aggravated  as- 
sault" 

The  indictment  in  this  case  charged  the 
defendant  with  an  assault  with  intent  to 
murder.  If  bis  intent  was  other  than  that 
of  an  assault  with  Intent  to  murder,  he  could 
not  be  convicted.  Assault  to  malm  Is  a 
different  ofTenae  from  that  of  an  assault 
with  Intent  to  murder,  and,  If  his  purpose 
was  only  to  maim  the  Injured  party,  he  could 
not  be  convicted  of  an  assault  to  murder. 
Maiming  has  not  been  given  the  same  def- 
inition in  the  different  Jurisdictions  of  this 
country.  Under  our  law,  maiming  Is  to  de- 
prive a  person  of  some  member  of  his  body, 
while  In  some  Jurisdictions  crippling  a  per- 
son would  be  maiming.  This  charge,  to  our 
minds,  had  a  tendency  to  confuse  the  minds 
of  the  jury,  for,  suppose  they  had  determined 
In  their  minds  that  the  intent  was  not  to 
murder  but  to  maim,  yet  under  the  charge 
of  tbe  court  they  would  have  been  compelled 
to  convict  the  defendant  of  assault  with  In- 
t'Mit  to  murder.  While  maiming  has  a  legal 
meaning  and  thoroughly  understood  by  the 


ftex. 

profession,  yet  the  layman  does  not  have 
that  legal  knowledge  that  would  have  ena' 
bted  him  to  draw  the  distinction  between 
the  two  offenses.  We  think  that  this  diai^ 
acter  of  charge  was  calculated  to  Injure  tlie 
defendant,  and  we  are  unwilling  to  give  our 
sanction  to  the  approval  of  such  a  charge 
in  any  case.  We  have  been  dted  to  the  case 
of  Ballsback  v.  State,  68  Tex.  Cr.  R.  643,  110 
S.  W.  916,  as  holding  that  this  charge  is 
not  harmful.  In  that  case  it  was  held  that 
an  error  In  the  definition  of  an  offense  be- 
comes Immaterial  and  not  harmful  where  a 
proper  charge  was  ^ven  In  submitting  an 
issuable  fact  upon  which  a  conviction  must 
rest  We  think  the  doctrine  as  announced 
In  the  Rftllsback  Case,  supra.  Is  eminently 
correct,  but  here  tbe  vice  Is  not  only  In  the 
definition  of  an  offense  which  Is  given,  but 
also  is  carried  forward  and  submitted  as 
one  of  tbe  issuable  fiicts  upon  which  the 
conviction  must  rest  We  are  therefore 
of  opinion  that  the  court  was  In  error  in 
framing  tbe  charge  In  the  manner  be  did, 
that  it  was  calculated  to  mislead  the  Jury, 
and  was  such  an  error  as  calls  for  a  rever- 
sal of  the  Judgment  Simply  because  a  man 
shoots  at  another  does  not  necessarily  make 
it  an  assault  with  Intrat  to  murder.  We 
do  not  feel  Justified  in  establishing  a  prece- 
dent that  may  be  followed  In  the  future  and 
result  In  bringing  before  this  court  questions 
where  it  is  attempted  to  draw  fine  shades 
of  distinction  and  und^  the  claim  that  it 
was  not  hurtful  to  the  defendant.  There 
should  be  harmony  In  our  Jurisprudence,  and 
we  feel  that  It  would  not  be  right  to  break 
away  from  long  established  precedents  In  or* 
der  to  sustain  a  conviction. 

For  the  error  pointed  out,  tbe  Judgment 
Is  reversed  and  the  cause  is  remanded. 


BATON  V.  STATE. 
(Court  of  Criminal  '^^^^     Texas.  Nov.  80b 

AOTTLTXBT  ft  14*)— ElVIDKNOI!— SUITiOlBnOT. 

In  a  prosecution  for  adultery,  evldeaos  MUt 

insufficient  to  support  a  conTiction. 

[Bd.  Note.— For  other  cases,  see  Adulteir, 
Cent.  Dig.  H  27,  81-33;  Dec.  Dig.  I 

A[q;)eal  from  J<Am8on  Comity  Court;  J.  & 
Haynes,  Judge. 

Payte  Eaton  was  convicted  of  adultery, 
and  appeals.  Reversed  and  remanded. 

Walker  &  Baker  and  Odell  &  Johnson,  for 
appellant  John  A.  MoU^,  Asst  Atty.  Oen., 

for  tbe  State. 

McCORD,  J.  Appellant  was  convicted  of 
adultery,  and  his  punishment  anessed  at  a 
fine  of  $100. 

There  are  numerous  bills  of  exception  con- 
tained in  tbe  record.  In  view,  however,  of 
the  condnslon  we  have  reached  in  this  case. 
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It  ttecomta  mmeoeSHur  to  paM  opm  these 
bills. 

Appellant  In  tbe  court  below  filed  a  mo- 
tion tw  new  trial,  allegtnff  that  the  Terdlct 
of  ^  the  jury  vas  contrary  to  the  lav  and  tbe 
evidoice,  and  that  there  -waa  no  evidence 
irbaterer  to  sni^ort  the  flndlns  of  the  Jury. 
Tbe  first  witness  placed  upon  the  stand  was 
Mrs.  Lack.  She  testified  she  was  acquainted 
with  Mrs.  Bessie  Cbrlstlan*  but  did  not 
know  the  defendant  Bhe  said  Mrs.  Chris- 
tian tired  dose  to  her,  and  that  she  used  to 
eome  to  ber  house  to  phtme,  and  that  «i  one 
occaslMi  Mrs.  Christian  called  np  tbe  drug 
vtore,  and  aAed  for  Mr.  Baton.  This  wit- 
ness says  she  pat  her  arms  around  Mrs. 
Christian  and  warned  her  as  to  her  conduct ; 
that  she  bad  heard  Mrs.  Christian  can  Mr. 
Baton's  name.  Mr&  Shields  tsstlfled  that 
some  time  In  November,  1900,  she  ran  a 
boarding  hotzse,  and  that  Mrs.  Christian 
came  there  and  stayed  three  or  fenr  days, 
and  wbUe  there  she  was  sick  and  spent  most 
of  the  time  In  her  room  In  bed;  that  on  one 
occatfon  defendant  had  called  there  and  ask- 
ed for  Mrs.  Christian,  and  that  he  saw  her 
In  the  room.  Mrs.  Christian  at  llie  time  was 
Mck  In  bed.  Defendant,  when  leaving,  told 
tbe  witness  that  Mrs.  Christian  was  quite 
sick,  and  asked  if  she  had  had  a  doctor  for 
ber;  if  not,  one  should  be  called.  This  was 
in  tbe  daytime.  George  Hurley  testified  that 
be  knew  the  defendant  and  Mrs  Christian; 
tbat  be  bad  seen  fhem  talking  together  on 
the  streets,  and  saw  them  talking  together 
at  Ball  ft  Williamson's  drug  store.  fRiis 
was  in  the  daytime.  About  Gbrlatnas  he 
saw  defendant  one  day  go  Into  a  boarding 
house  kept  by  Miss  Crawford,  where  Mrs. 
Clulatlan  stayed.  He  saw  tbem  together  In 
tbe  front  room  talking.  Howell  testified  be 
bad  seen  Mrs.  Christian  driving  In  her  fa- 
ther's carriage  on  the  road  leading  to  the 
cemetery,  and  tbat  he  saw  defendant  get  in 
the  carriage  and  ride  wltb  her.  This  was 
in  tbe  daytime.  Damaby  testified  tbat  one 
day  he  nw  BCrs.  Christian  out  walking ;  that 
8be  came  to  bis  house,  and  left  going  to- 
wards ber  grandmother's  place,  which  was 
In  Bast  Cl^ume;  that  he  followed  ber. 
and  saw  ber  stc^  at  Delia  Ikard's,  an  old 
colored  woman;  that  be  saw  Payte  Eaton 
golitg  In  the  same  direction,  bnt  did  not 
b3K>w  iriiether  be  went  to  the  house  or  not; 
bnt  after  they  got  past  the  house  he  saw 
tbem  together.  This  was  In  tbe  daytime, 
and  they  were  about  8S  yards  from  ber 
grandmother's  house.  Delia  Ikard  testified 
that  Mrs.  Christian  did  st(9  In  ber  boose 
cme  day  out  of  tbe  rain.  The  defendant 
passed,  bat  did  not  come  In  her  house.  Cook 
testified  that  on  the  public  square  be  saw 
d^endant  and  some  woman,  he  did  not  know 
who;  tbat  they  came  to  tbe  foot  of  tbe  steps 
ct  HiusB's  store,  and  he  saw  defendant  kiss 
and  bug  her;  that  he  had  no  Idea  who  tbe 


woman  was.  Mrs.  Christian  took  the  stand, 
and  testified  that,  while  she  had  been  in 
annpany  of  the  defendant  several  tlniee  In 
the  daytime,  ttuAt  meetings  were  always  pub* 
lie;  that  she  ms  a  widow,  her  husband  be- 
ing dead.  She  denied  posiavely  tbat  defend- 
ant ever  bad  intercourse  with  her.  Steakley 
testified  be  knew  the  defmdant,  and  that  he 
waa  a  married  man,  and  his  wife  still  living. 
Mrs.  Damaby  testified  that  die  missed  ber 
daughter  one  lOgbt  from  tbe  room,  and  got 
up  and  Btrock  a  match,  and  saw  ber  daugh- 
ter sitting  on  tiie  steps  of  tbe  adjoining  house 
with  the  defendant  This  Is  aU  tbe  testi- 
mony in  tin  case. 

The  infwmatlon  charged  that  tbe  defend-' 
ant  did  have  carnal  Intercourse  continuously 
with  Mrs.  Cfaristisn  wttbont  living  together;' 
Mrs.  Christian  being  a  woman  and  he  a  mar- 
ried man.  We  do  not  think  the  evidence 
supports  the  finding  of  the  Jury,  and  Is 
wholly  insufildent  to  sustain  the  verdict 
There  was  no  evidence  whatevw  of  inter- 
course. 

Because  the  evidence  will  not  support  the 
verdict  tbe  judgment  la  reversed,  and  the 
cause  Is  remanded. 


HAAK  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Tezu.  Nov.  2S. 
1910.) 

GannNAz.  La.w  <|  1020*)— Appeaz.— ^Appkai. 
FBOM  CotrwTT  CouBT^uBiSDicnoN— Stat- 
utes. 

Under  Code  Cr.  Proc.  1896,  art.  85,  giving 
the  Court  of  Criminal  Appeals  appellate  Jaibh 
diction  1q  all  criminal  cases,  and  article  88,  pro- 
viding that  the  preceding  section  aball  not  he 
construed  to  embrace  cases  appealed  from  Jus- 
tices', etc.,  courts  to  the  coan^.  coart,  and  in 
which  the  judgment  rendered  or  fine  Imposed  hy 
such  court  does  not  exceed  $100,  exclusive  of 
costs,  one  convicted  in  a  Justice's  court  of  using 
abusive  language,  and  on  appeal  to  the  oonnty 
court  fonna  guilty  and  fined  $S,  could  not  ap- 
peal to  the  Court  of  Criminal  Appeals. 

[Bd.  Note.— For  other  caRes,  see  Crimlaal 
Law.  Gent  Dig.  H  2578-2580:  Dee.  Dig.  { 
1020.*] 

Appeal  from  Bastiand  County  Court;  B 
A.  Hill,  Judge. 

J.  A.  Haak  was  convicted  of  using  abusive 
language,  and  appeals.  Appeal  dismissed.. 

Allen  D.  Dabney,  Co.  Atty.,  D.  G.  Hunt 
and  John  A.  Mobley.  Asst  Atty.  Gen.,  for 
tbe  States 

RAMSBT,  J.  This  prosecution  arose  in 
Justice  precinct  No.  1  of  Bastiand  eonnty, 
Tex.,  upon  a  complaint  diarging  appellant 
with  abusive  language.  A  conviction  being 
had,  an  appeal  was  thereafter  tak^n  to  tiie 
county  court  of  Bastiand  cdunty,  where,  on  a 
trial,  appellant  was  found  gnllty.  and  his 
panishment  assessed  at  a  fine  of  $S;  and  It 
is  from  this  Judgment  that  the  appeal  Is 
sought  to  be  perfected. 
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Article  86  of  our  Code  of  Criminal  Pro- 
cedure Is  aB  follows:  "The  preceding  section 
sball  not  be  so  conatrned  as  to  embrace  cases 
whlcb  bare  been  appealed  from  justices*, 
mayors'  or  other  Inferior  courts,  to  the  coun- 
ty court,  and  In  which  tbe  Judgmeoit  ren- 
dered or  fine  lD^)osed  by  the  county  court 
shall  not  exceed  one  hundred  doQars,  ex- 
duslve  of  cost.  In  su<^  cases  tbe  Judgment 
of  the  county  court  shall  be  final."  This 
article  of  the  statute  has  been  applied  to 
cases  such  as  this  without  excepttwu  BlcSx- 
ardson  State,  8  Tex.  App.  09;  Cherry  t. 
State,  4  Tex.  Ai^.  4;  Gerald  t.  State,  4  Tex. 
App.  308;  Johnson  T.  State,  26  Tex.  App.  39St 
9.  S.  W.  611;  Nenbaner  r.  State,  81  Tex.  Or. 
R.  613,  21  S.  W.  868;  Ndwm  T,  State^  88 
Tex.  Gr.  B.  879,  26  S.  W.  628;  Goldman  ft 
Co.  T.  States  8S  T^  Gr.  B.  486^  84  S.  W. 
12Zi  Tlaon  t.  State,  85  Tex.  Or.  B.  860;  88 
S.  W.  872. 

It  Is  clear  that  awellant  has  no  antborttr 
to  prosecute  hla  appeal  to  this  court,  and  It 
Is  ordered  that  same  be,  and  It  Is  bueby,  dis- 
missed. 


BLAIR  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Nor.  23. 
1910.) 

Rape  (|  S3*)— Assault  with  Iitteht  to  Rape 
— ^PaosBcimoN — Suffioixnot  or  Evidence. 
Bvid«ice  held  not  to  support  a  conviction 

of  aasanlt  with  intent  to  rape. 
[Ed.  Note.— For  oOier  cases,  see  Rape,  Gent. 

Dig.  H  78-82;  Dec.  DigTlW.*) 

Appeal  from  District  Court,  Oomales  Coun- 
ty; M.  K^mon,  Judge. 

T.  G.  Blair  was  convicted  of  an  aasanlt 
to  rape,  and  he  appeals.  Berersed  and  re- 
manded. 

W.  W.  Glass,  for  appellant  John  A. 
Mobley,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  an  assault  to  rape  upon  a  girl  un- 
der 15  years  of  age;  his  punishment  being 
assessed  at  9  years'  eonflnemoit  in  tbe  peni- 
tentiary. 

The  pToeecutrlx  testified  that  on  tbe  8tb  ot 
February  of  tbe  present  year  she  and  her 
Bister  tfent  to  Uie  town  of  Waelder,  from 
their  residence  three  miles  east  of  said  town, 
die  going  for  the  purpose  of  taking  her 
music  lesson;  that  they  went  In  a  buggy; 
that  her  sister  remained  In  town,  and  she 
alone  returned  home.  En  route  home.  Just 
after  having  crossed  the  railroad  track  about 
40  yards,  appellant  came  out  of  a  field  by  the 
side  of  the  road,  came  under  the  wire  fence, 
and  called  to  her  that  cometblng  was  the 
matter  with  the  harness.  She  requested  him 
to  come  and  fix  It,  which  he  did.  After  fix- 
ing the  harness,  he  came  on  by  the  buggy, 
and  in  passiDg  caught  hold  ot  the  leg  of 


prosecutrix,  betweoi  tba  ankle  and  the  knee, 
and  said:  "Give  me  some.**  Prosecutrix 
screamed.  Appellant  ran  off  through  the 
fidd,  and  that  was  all  that  was  said  or 
done.  Prosecutrix  drove  home,  which  was 
about  a  half  a  mile,  and  Informed  ha:  fa- 
ther of  what  bad  occurred.  He  went  to 
Waelder  and  Informed  the  officers.  Appd- 
lant's  arrest  followed.  The  above  is  a  state- 
ment of  the  facts  that  occurred  with  refer* 
ence  to  the  aasault  to  rape.  There  Is  some 
testimony  showing  tbe  action  of  the  officers, 
the  father,  and  the  wlbieas  In  connection 
wltti  tbe  case  leading  up  to  tbe  arrest  <tf 
appellant,  and  flie  Introdnctton  of  evidence 
In  regard  to  some  trades  at  tbe  scene  of  tbe 
trouble  located  by  ttw  proaecnting  witneae. 

There  are  some  bills  of  exceptions  reserved 
presenting  several  matters.  These  we  deem 
mmecessaiy  to  dlKoss,  ftom  tibe  fact  tiiat 
we  are  of  <qrfiilon  lOiat  appellant's  contention 
is  correct,  that  tbe  evidence  does  not  siq;»- 
port  tbe  conviction.  See  Cnmieana  v.  State, 
129  S.  W.  112a  A  similar  ease  to  tlila  -was 
there  fully  discussed,  both  on  the  original 
hearing  and  on  the  motion  for  rehearing. 
An  hupecdon  of  the  tacts  in  that  caae  wiU 
show  tbey  were  fnlly  as  strong,  if  not 
stronger,  than  the  facts  in  this  case.  While 
the  cottduet  of  appellant  was  oatrageona  and 
to  be  condemned,  yet  the  facta  fall  sliort  of 
the  demands  of  tlie  law  to  show  tiie  assault 
was  for  tiie  purpoee  of  oommittli^c  rape. 

Being  of  opinion  that  the  evidence  Is  not 
snffldent  to  Justify  the  c<mvlct!on  of  assault 
to  rape,  the  Judgment  is  reversed,  and  the 
cause  is  remanded. 


HAAK  V.  STATBl 

(Court  of  Ozixolnal  Appeals  of  T^zas.  Nov. 
28,  1910.) 

Cbdcinal  Law  (|  1094*)  —  Appbai>-Stat»- 
UEZTT  or  Facts  aitd  Bill  of  Excxftionb— 

INABILITT  to  OBTAIN. 

Where,  on  appeal,  the  trial  Jn4fe  eotlfled 
that,  not  agreeing  that  a  statonent  of  facts 
presented  by  accased  was  comet,  he  did  not 
approve  the  same,  but  did  not  nmtradiet  ac- 
cosed's  affidavit  that  on  timely  presentati<»i  ot 
such  statement  and  bill  of  exceptions  he  re- 
quested the  Judge,  if  be  foond  the  same  Incor- 
rect, to  prepare  a  statement  and  approve  and 
file  the  same,  and  that  the  Judge  replied,  **A11 
right,"  it  sufficiently  appearea  that  accased 
was  without  hto  fault  deprived  of  such  state- 
meat  and  bill,  and  the  jodgment  of  conviction 
will  be  reversed,  and  tbe  causa  remanded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Dec.  Dig.  {  10»4.*] 

Appeal  from  Eastland  County  Court;  E. 
A.  Hill,  Judge. 

J.  A  Haak  was  convicted  of  slander,  and 
appeals.   Reversed  and  remanded. 

R.  L.  Rust,  for  appellant  Allen  D.  Dab- 
ney,  Co.  Atty.,  D.  Q.  Hunt,  and  John  A. 
Mobley,  Asst.  Atty.  Gen.,  for  the  State. 
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RAMSE:7,  J.  TblB  appeal  Is  prmecated 
from  a  conviction  for  slander,  obtained  In 
the  county  coort  of  BastUmd  cnnnty  at  the 
S^tember  term,  1900,  thereof,  wbereln  ap- 
pellant's ponlabmeDt  was  a—i—nil  at  a  fine 
of  «ioa 

There  are  a  number  of  questions  raised  on 
the  appeal,  which  cannot  be  considered  in 
the  absence  of  a  statement  of  facts  or  bills 
of  exceptions.  There  Is  filed  with  us  an  af- 
fidaTlt  b7  Mr.  R.  U  Bust  to  the  effect.  In  sab- 
stance,  that  he  was  connsel  for  appellant  in 
the  court  below,  and  that  after  the  overral- 
Ing  of  his  motion  for  a  new  trial  on  October 
18,  1909.  the  term  of  oonrt  at  which  he  was 
conTlcted  adjourned  on  October  21,  1909, 
and  that  20  days  after  the  adjournment  of 
the  court  were  allowed  in  which  to  prepare 
and  die  a  statement  of  facts  and  bills  of  ex- 
ceptions ;  that  on  or  about  October  27,  1909, 
he  prepared  and  d^vered  to  Mr.  D.  O.  Hunt, 
who  was  private  couxisd  onployed  to  prose- 
<nite  in  the  case,  end  that  the  county  attor- 
ney. A.  D.  Dabney,  who  with  Mr.  Hunt  In 
fact  represented  the  state  In  the  cause,  a 
-statement  of  facts  and  bills  of  exceptions  In 
the  case,  with  the  request  that  they  advise 
blm  at  an  early  date  whether  th^  would 
agree  on  said  statement  of  facta ;  that  on  or 
about  the  6th  day  of  NovembO',  1909;  the 
said  D.  G.  Hunt  returned  the  statement  of 
facts  and  bills  of  exertions  to  him,  refusing 
to  agree  to  same;  but  did  not  gtve  any  rea- 
sons why  they  would  not  agree  on  said 
statement  of  facts  and  bills  of  exceptions,  and 
that  thereupon  he  went  Immediately  to  the 
office  of  Htm.  B.  A.  Hill,  county  judge,  who 
presided  at  the  trial  of  said  cause,  and  gave 
to  blm  said  statement  of  facte  and  bHls  of 
-exceptions,  and  requested  that  be  approve  the 
same  and  file  within  the  time  required  by 
law,  or,  if  he  thought  it  not  a  true  stetement 
of  facte  and  bills  of  exceptions  as  detelled 
before  the  Jury,  to  prepare  a  stetement  of 
facts,  approve  same,  and  file  with  the  clerk ; 
and  that  Judge  HUl  replied,  "All  right" 

There  Is  also  filed  with  us  the  following 
certificate  or  stetement  from  Judge  Hill:  "In 
the  above  numbered  and  ^titled  cause  I 
certify  that  R.  L.  Bust,  attorney  for  the  de- 
fendant, presented  to  me  his  stetement  of 
facte  and  bills  of  exceptions  at  a  date  with- 
in the  time  required  by  law  and  the  order  of 
the  county  court  In  said  cause.  I,  not  agree- 
ing that  same  was  a  complete  stetement  of 
the  facte  adduced  on  the  trial,  did  not  ap- 
prove them.  GlvM  under  my  hand  and  seal 
of  ofllce  at  Eastland  this  November  5,  1010. 
EL  A.  HIU,  Cotmty  Judge,  EJastland  Co.  Tex." 

It  will  be  noticed  that  Judge  HUl's  cer- 
tificate does  not  stete  that  he  agreed  to  file 
a  stetement  of  fbcts,  nor  does  he  deny  that 
lie  had  used  to  counsel  the  language  attribut- 
^  to  him.  His  stetement  is  only  to  the  ef- 
fect that,  not  agreeing  that  the  stetement  of 
facte  was  correct,  he  did  not  approve  the 


same.  In  the  absrace  of  any  contradiction, 
we  think  this  is  a  sufficient  showing  to  clear- 
ly indicate  and  estebllsb  the  fact  that  appel- 
lant had,  without  his  fault,  been  deprived 
of  a  stetement  of  facts  and  bills  of  excep- 
tions in  his  cause,  which  are  IndlBpensable 
to  a  proper  disposition  of  It  It  Is  well  set- 
tled In  this  stete  that  where  In  a  criminal 
case  the  appellant,  without  fault  of  himself 
or  counsel,  has  been  deprived  of  a  stetemoit 
of  facte  and  bills  of  exceptions,  but  on  ac^ 
count  oC  causes  beyond  their  control  had 
been  deprived  of  same,  a  Judgment  of  con- 
viction will,  for  this  ground,  be  set  aside. 
Satk  v.  Stet^  22  Tex.  App.  639,  3  S.  W.  330 ;  • 
Etonderson  v.  Stete.  20  Tex.  App.  304 ;  Big- 
ham  V.  Stete,  86  Tex.  Or.  R.  453,  37  S.  W. 
763;  Anglnaco  v.  Stete,  57  8.  W.  816;  Davis 
T.  Stete.  41  Tel.  Cr.  R.  223,  53  S.  W.  638; 
Napier  v.  Stete,  67  S.  W.  649;  Nelson  v. 
Stete,  46  Tex.  Cr.  R.  490,  81  S.  W.  744; 
Shepherd  v.  State,  46  Tex.  Cr.  B.  200,  79  S. 
W.  81& 

For  the  reason  that  appellant  has  been  de- 
prived of  a  fair  bearli^  on  his  appeal  by 
reason  of  his  Inability  to  obteln  a  stetement 
of  facte  and  bills  of  exceptions,  it  is  ordered 
that  the  Judgment  of  conviction  b^  and  the 
same  is  hweby,  nmmeA,  and  the  cause  re- 
manded. 


GILES  V.  STATSL 
(Court  of  Criminal  ^  TexasL  Nov.  80, 

1.  HOHICIDE  d  48*)— UARSLAUOBm— PBOVO- 

CATZON. 

Where  accused  upbraided  decedent  for  vlslt- 
iDg  accused's  wife  In  another  state,  and  dece- 
dent boasted  of  It  and  admitted  his  vlsltlog  her, 
and  a^ed  accused  what  lie  was  going  to  do 
abont  it,  the  killing  was  mauBlaughter. 

[Ed.  Note.— For  oteer  cases,  see  HMnlcIde, 
Dec.  Dig.  {  45.*] 

2.  CaiHiNAL  Law  (S  811*)— iNSTBUonons— 
Undue  Pbohinbnce  of  Pabticuub  Mat- 

TEBS. 

Where  the  court  In  Ite  charge  on  man- 
slaughter did  not  limit  the  provocation  to  the 
time  of  the  killing,  bat  directed  the  jury  to 
consider  all  the  facts  in  evidence  in  determlQlng 
whether  accused'B  mind  was  moved  by  that  de- 
gree of  anger,  rage,  sudden  resentment,  or  ter- 
ror, as  to  render  it  Incaiwble  of  cool  reflection, 
it  was  not  error  to  refuse  to  specially  charge 
that  the  Jury  should  consider  the  threats  made 
by  decedent  against  accused,  and  thus  select 
out  of  a  large  namber  of  circumstances  detailed 
la  evidence  a  particular  drcumstence. 

[EM.  Note.— For  other  cases,  see  Criminal  Lev, 
Dec  Dig.  S  8U.«] 

Appeal  tvom  District  Court*  Oass  County ; 
P.  A.  Turnw,  Judge. 
Will  Giles  vas  convicted  of  manslaughter, 

and  he  appeals.  Affirmed. 

O'Neal  &  Allday  and  Hill  Stewart,  tot  ap- 
pellant.  John  A.  Mobley,  Aast  Atty.  Gen., 

for  the  Stete. 
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McCX)BD,  J.  This  is  an  appeal  from  a 
conTlctloQ  for  manslaughter  with  a  penalty 
of  fonr  years'  oonflnement  In  the  peniten- 
tiary. 

There  are  no  bills  of  exception  In  the  rec- 
ord, and  but  one  question  is  presented.  In 
the  motion  for  a  new  trial  complaint  was 
made  that  the  chai^  of  the  court  on  the 
subject  of  manslaughter  did  not  submit  to 
the  Jury  for  their  determination  all  the  facts 
and  circumstances  in  the  case  which  the 
jury  should  consider  in  determining  whether 
there  was  adequate  cauae  or  not. 

The  facts  disclose  that  in  November,  1007, 
the  defendant  in  this  case  shot  and  killed 
one  Emmett.  Johnson  In  Cass  county,  Tex. 
This  killing  occurred  about  3  o'clock  in  the 
afternoon  at  the  home  of  one  Jim  Demmons 
who  lived  a  couple  of  miles  from  where  the 
defendant  lived.  The  parties  are  all  n^oes. 
On  the  day  of  the  killing  the  defendant 
went  to  the  house  of  Jim  Demmons  and  got 
Jim  DemmouB*  wife  to  write  a  letter  for 
falm  to  his  wife  wbo  was  In  Louisiana,  and 
who  tiad  been  there  two  or  three  months. 
While  writing  the  letter  defendant's  two 
brothers  came  to  the  house;  one  of  them 
had  a  shotgun  and  left  It  setting  out  on  the 
gallery  and  went  In  the  house.  Shortly 
thereafter  Emmett  Johnson,  the  deceased, 
appeared,  went  Into  the  house,  and  they  all 
had  some  conversation;  the  state  witnesses 
contending  that  some  Jocular  remarks  passed 
between  deceased  and  the  defendant.  Di- 
rectly defendant  called  the  deceased  out  of 
the  house.  They  walked  out  of  the  front 
door  onto  the  gallery  where  the  guo  was, 
and  directly  the  gun  was  Bred.  Defendant 
shot  the  deceased  in  the  head,  killing  him 
almcffit  Instantly,  and  as  deceased  fell  de- 
fendant fired  another  shot  The  defendant's 
theory  of  the  case  was  that  when  they  got 
out  on  the  gallery,  defendant  asked  de- 
ceased If  he  had  been  to  Louisiana  and  seen 
bis  wife,  and  deceased  replied,  "I  have ;  and 
what  are  you  going  to  do  about  it?"  Some 
words  passed,  when  defendant  claimed  that 
deceased  rushed  on  him  with  a  pocketknlfe, 
and.  that  he  grabbed  up  the  gun  and  shot  him. 
He  offered  some  testimony  that  there  was  a 
pocketlmife  found  open  under  the  body  of 
deceased  after  the  killing.  The  theory  of 
the  state  was  that  he  called  deceased  out 
there  and  shot  him,  and  that  deceased  was 
doing  nothing  at  the  time.  The  testimony 
further  discloses  that  the  defendant  suspect- 
ed that  the  deceased  had  been  Intimate  with 
his  wife,  and  that  deceased  Iiad  gone  to 
Louisiana  to  see  his  wife,  and  on  the  morn- 
ing before  the  killing  the  defendant  was  at 
the  deceased's  house  and  met  a  man  there 
by  the  name  of  Young,  and  proposed  to  sell 
him  bis  crop,  that  he  wanted  to  buy  a  gun, 
claiming  that  deceased  had  carried  his  wife 
off,  and  that  be  intended  to  kill  him.  This 
was  in  the  presence  of  the  wife  of  deceased, 
and  she,  in  the  presence  of  Young,  told  the 
deferdant  that  be  need'  not  be  cutting  up 


about  his  wife,  and  said:  "Ton  know  yoa 
and  Emmett  agreed  to  swap  wives,  and  we 
agreed  to  It"  The  defendant  alao  proved 
that  deceased  had  made  threats  against  the 
life  of  defendant  and  said  he  intended  to 
have  defendant's  wife,  and  if  defendant 
fooled  with  him  he  would  kill  him.  The 
case  was  submitted  to  the  Jury  In  the  court's 
charge  on  murder  in  the  first  and  second  de- 
grees, manslaughter,  and  self -defense,  and  on 
the  subject  of  manslaughter  tlie  oonrt  charg- 
ed the  Jury  as  follows: 

"Manslaughter  is  voluntary  homicide,  com- 
mitted under  the  immediate  infiuence  of  sud- 
den passion,  arising  from  an  adequate  cauce, 
hut  neither  Justified  nor  excused  by  law. 

"By  the  expreeslon,  imder  the  tmmedlate 
Influence  of  sudden  passion,*  Is  meant:  (1) 
The  provocation  must  arise  at  the  time  of 
the  commission  of  the  offense,  and  that  the 
passion  is  not  the  result  of  a  former  provoca- 
tion. (2)  Ttie  act  mnat  be  directly  caused  by 
the  passion  arising  out  of  the  provocation. 
It  is  not  enough  that  the  mind  Is  merely  agi- 
tated by  the  passion  arising  from  some  oth^ 
provocation,  or  a  provocation  given  by  some 
other  person  than  the  party  killed.'  (3)  The 
passion  intended  is  either  of  the  emotions  of 
the  mind  known  as  anger,  rage,  sudden  resent- 
ment, or  terror,  rendering  it  incapable  of  cool 
reflection.  (4)  By  the  expression,  'adequate 
cause,'  Is  meant  such  as  would  commonly 
produce  a  degree  of  anger,  rage,  resentment, 
or  terror  in  a  iierson  of  ordinary  temper 
sufficient  to  render  tlie  mind  Incapatde  of 
cool  reflection. 

"The  following  is  deemed  adequate  cause: 
Adultery  of  the  person  killed  with  the  wife 
of  the  person  guilty  of  the  homicide,  provid- 
ed the  killing  occur  as  80<»i  as  the  fact  of 
an  Illicit  connection  Is  discovered.  The  lav 
itself  makes  the  above  adequate  cause. 

"Now,  if  you  believe  from  the  evidence, 
that  Emmett  Johnson  had  been  guilt;  of 
adultery  with  the  wife  of  defendant,  or  if 
you  believe  from  the  evidence  tliat  the  de- 
fendant had  been  Informed  that  Emmett 
Johnson  had  been  guUty  of  adultery  with 
his  wife,  and  that  he  believed  it,  and  that 
defendant  shot  and  killed  Emmett  Johnsoa 
the  first  time  he  met  him  after  he  was  so 
informed  and  believed  it,  then  this  would  be 
adequate  cause  to  reduce  the  killing  to  man- 
slaughter. 

"It  makes  no  difference  whether  Emmett 
Johnson  had  in  fact  been  guilty  of  adultery 
with  the  wife  of  defendant;  If  defendant 
was  so  informed  and  believed  it,  then  It  la 
Just  the  same,  as  if  be  was  in  fact  guilty  of 
adultery  with  the  wife  of  defendant 

"If  defendant  had  been  Informed  that 
Emmett  Johnson  had  been  guilty  of  adultery 
with  his  wife  and  believed  It  was  true,  then 
to  make  this  adequate  cause  you  must  be- 
lieve from  the  evidence  that  defendant  shot 
and  killed  deceased  the  first .  time  he  met 
him  after  being  so  Informed  and  after  he  be- 
lieved It  was  true.  In  sncb  cases  the  proro- 
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eatlon  does  not  arise  at  tbe  tbne  of  the 
kUllng,  but  It  arlBes  before  tbe  act  of  kming. 

"I  further  cbarge  you.  as  a  part  of  the  law 
of  adeqoate  eaue.  the  foUowtns:  If  Tou  be- 
Ueve  from  the  evidence,  that  defendant  had 
been  Informed  that  Enunett  Johnson  had  been 
guilty  of  adultery  with  his  wife  and  there* 
after  be  soit  her  off  to  De  Bidder,  Louisiana, 
and  that  he  was  afterwards  Informed  that 
Emmett  Johnson  had  gone  to  De  Rldder  to 
Tislt  his  wife  and  that  wh&i  be  met  Bmmett 
Johnson  thereafter  be  spobe  to  him  and  ask- 
ed him  about  It  and  that  Bmmett  Johnson 
told  him  In  substance  that  he  had  been  to 
De  Rldder  and  had  seen  his  wife,  and  from 
all  that  he  said  and  his  manner  of  talking 
and  from  all  the  evidence  In  this  case  you 
believe  that  what  be  said,  taken  In  connec- 
tion with  all  the  evidence  In  this  case,  would 
have  commonly  produced  a  degree  of  anger, 
rage,  resentment,  or  terror  In  the  mind  of  a 
person  of  ordinary  temp«r  sufficient  to  ren- 
d^  It  incapable  of  cool  reflection,  tiien  this 
would  be  adequate  cause  to  reduce  the  kill- 
ing to  manslaogbter. 

"In  order  to  reduce  a  voluntary  homicide 
to  the  grade  of  manslaughter.  It  Is  necessary 
not  only  that  adequate  cause  existed  to  pro- 
duce the  state  of  mind  referred  to,  that  Is, 
of  anger,  rage,  sudden  resentment,  or  terror 
sufficient  to  render  It  Incapable  of  cool  reflec- 
tion, but  also  that  such  state  of  mind  did 
actually  exist  at  Oie  time  of  the  commission 
of  the  oBmae. 

"It  Is  your  duty  in  determining  the  adequa- 
cy of  the  last  provocation  to  consider  in  con< 
nectlon  therewith  all  the  facts  and  circum- 
stances in  evidence  In  the  case,  and  If  you 
find  that  by  reason  thereof  the  defendant's 
mind  at  the  time  of  the  killing  was  Incapable 
of  cool  reflection,  and  that  said  fact  and 
circumstances  were  sufficient  to  produce  such 
state  of  mind  In  a  person  of  ordinary  tem- 
per, then  the  proof  as  to  the  sufficiency  of  tbe 
past  provocation  satisfies  tbe  requirements 
of  the  law,  and  so  In  this  case  you  will  con- 
sider all  the  facts  and  circumstances  In  evi- 
dence In  determining  the  condition  of  the  de- 
fendant's mind  at  the  time  of  the  alleged 
killing,  and  the  adequacy  of  the  last  particu- 
lar cause  to  produce  such  condition, 

"If  you  believe  from  tbe  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  with 
a  gun.  In  a  sudden  passion  aroused  by  ade- 
quate cause,  as  tbe  same  Is  herein  explained, 
and  not  in  defense  of  himself  as  the  law  of 
self-defense  Is  defined  to  you  In  this  chaise 
hereafter,  did  shoot  and  thereby  kill  Emmett 
Johnson,  the  deceased,  as  charged  In  the  In- 
dictment, you  will  find  tbe  defendant  guilty 
of  manslaughter,  and  assess  his  punishment 
Id  the  state  penitentiary  for  any  term  of 
nc  t  less  than  two  nor  more  than  five  years." 

In  the  motion  for  new  trial  complaint  Is 
made  of  this  charge  In  that  the  court  did  not 
direct  the  Jury  that  in  determining  adequate 
cause  they  would  consider  tbe  threats  made 
by  the  deceased,  together  with  the  oth- 


er facts  and  circumstances,  to  determine 
whether  be  was  guilty  or  not,  and  complaint 
is  also  made  that  the  charge  was  too  re- 
strictive In  that  It  attempted  to  limit  man- 
slaughter wherein  the  court  directed  the 
Jury  that  in  determining  <whether  adequate 
cause  existed  at  the  time  of  the  killing  they 
would  take  Into  con^deratlon  tfll  the  facts 
and  circumstances  connected  therewith,  mean- 
ing the  cause  of  the  killing,  which  was 
that  deceased  had  informed  the  defendant  he 
had  been  to  Louisiana  to  see  his  wife.  That 
the  court  should  have  gone  further  and  In- 
structed the  Jury  that  in  considering  this 
question  they  should  take  into  consideration 
the  conduct  of  the  deceased  at  tbe  time  of 
the  killing  In  connection  with  his  words,  to- 
gether with  his  previous  threats  and  previous 
conduct,  and  we  are  dted  in  snE^rt  of  this 
theory  to  the  case  of  McHenry  v.  State,  64 
Tex.  Cr.  E.  477.  114  S.  W.  116. 

In  tbe  McHenry  Case,  tbe  court  in  its 
charge  limited  the  provocation  to  the  time  of 
the  commission  of  the  offense,  and  wherein 
the  court  used  the  expression,  "and  If  you 
further  find  that  such  state  of  mind  was 
produced  by  some  condition  or  circumstance 
In  evidence  which  was  capable  of  arousing 
in  the  mind  of  a  person  of  ordinary  temper 
such  A^stee  of  anger,  rage,"  etc.,  that  this 
language  of  the  court  limited  the  circum- 
stances In  evidence  to  the  time  of  the  killing, 
and  we  held  In  that  case  that  said  charge 
was  erroneous. 

We  do  not  think  that  the  McHenry  Case 
Is  an  authority  In  point,  for  in  that  case  this 
court  simply  held  that  because  of  the  pecul- 
iar language  of  the  court  below  In  confining 
the  conditions  and  circumstances  to  the  prov- 
ocation arising  at  the  time  of  the  killing, 
the  court  should  have  chained  the  Jury  on 
the  question  of  threats  and  the  drcum- 
atances  arising  before  the  fatal  meeting, 
whereas  In  this  case  the  court  directed  the 
Jury  that  In  determining  iwhetber  adequate 
cause  existed  at  the  time  of  the  killing  they 
should  take  into  consideration  all  tbe  facts 
and  circumstances  of  the  case. 

What  were  the  facts  and  circumstances 
here?  Defendant  upbraided  the  deceased  for 
going  to  see  bis  wife  In  Louisiana.  He 
boasted  of  it  and  said  he  did,  and  asked  de- 
fendant what  he  was  going  to  do  about  It. 
A  killing  under  such  circumstances  would  be 
manslatighter.  Now,  the  court  did  not  limit 
tbe  provocation  to  this  time,  but  directed 
the  Jury  that  they  could  take  Into  considera- 
tion all  tbe  facts  and  circumstances  In  evi- 
dence before  them  in  determining  whether 
or  not  his  mind  was  moved  by  that  degree 
of  anger,  rage,  sudden  resentment,  or  terror, 
as  to  render  It  Incapable  of  cool  reflection. 
But  the  defendant  contends  that  he  should 
have  specially  mentioned  that  they  would 
consider  the  threats  as  one  of  the  circum- 
stances that  should  have  been  embodied  In 
the  charge.  We  do  not  think  the  court  was 
called  upon  to  select  out  of  the  great  number 
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of  drcumatances  detailed  In  evidence  any 
particular  circumstance  and  mention  that  to 
the  exduslon  of  the  other  drcumstancee. 
When  the  oonrt  directed  the  Jary  that  in  de- 
termining the  adequacy  of  the  cause  they 
had  a  right  to  take  Into  consideration  all  the 
facts  and  drcumstancea  in  erldence,  this 
was  a  aafflclent  statement  of  the  law  as  ap- 
plicable to  the  facts. 

We  believe  the  court's  charge  Is  not  sub- 
ject to  the  crlticlam  of  counsel  for  appellant, 
and  finding  no  error  in  the  record  the  Judg- 
ment li  la  all  things  affirmed. 


JOHNSON  V.  STATE. 
(Conrt  of  Criminal  AppealB  of  Texas.   Nov.  23, 

mo.) 

HomciDE  (I  250*)  —  Makslauqhtxb  —  Eti- 

DEHCB. 

In  a  proMcntim  for  homicide,  evidence 
held  to  sustain  a  conviction  of  manslaughter. 

[Ed.  Note^For  other  eases,  see  Homicide, 
Dec.  Dls.  S  2B0.*] 

Appeal  from  District  Court,  Limestone 
County;  H.  B.  Daviss.  Judge. 

Columbus  Johnson  was  convicted  of  man- 
Blaughtw,  and  he  appeals.  Affirmed. 

John  A.  Hobley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  manalangbter,  his  punishment  be- 
ing assrased  at -two  yean'  conflnemoit  in 
the  penitentiary. 

The  only  question  presented  for  our  con- 
sideration is  the  alleged  insufficiency  of  the 
evidence  to  support  the  conviction.  •  We 
deem  it  hardly  necessary  to  review  the  facts 
in  the  case.  There  was  evidence  Introduced 
which  would  have  justifled  the  Jury  in  flnd- 
iDg  appellant  guilty  of  murder.  There  was 
evidence  also  which  Justified  that  body  in 
finding  the  verdict  for  manslaughter.  There 
was  also  testimony  which  would  have  au- 
thorized an  acquittal.  The  homicide  oc- 
airred  at  a  gathering  of  some  negroes  dur- 
ing the  Christmas  holidays  at  night  It  was 
a  sort  of  Jolllflcfition  at  an  ice  cream  parlor, 
and  on  the  adjacent  grounds  fire  crackers 
and  Roman  candles  were  in  evidence;  The 
Roman  candles  were  fired  some  by  appel- 
lant The  deceased  told  the  api^llant  not 
to  fire  the  Roman  candles  at  him.  This  led 
to  some  words,  and  some  of  the  witness^ 
imputed  to  the  deceased  rather  rou^  lan- 
guage towards  any  one  who  would  shoot 
Roman  candles  at  him.  Appellant  informed 
him  that  he  was  not  shooting  at  htm,  but 
was  shooting  at  another  part;  in  the  crowd. 
Deceased  went  In  the  house,  and  while  in 
there  was  Informed  that  appellant  said  that 
he  had  made  him  run.  He  came  out  of  the 
room  and  asked  appellant  about  It  who  de- 
nied it  stating  that  he  made  the  remartt 


about  another  party  who  was  present  Sev- 
eral witnesses  testify  that  appellant  Imme- 
diately struck  the  deceased  In  the  breast 
and  nearly  all  of  the  testimony  In  this  re- 
spect indicates  that  he  by  tliat  blow  stabbed 
him  in  the  breast  with  a  knife.  That  appel- 
lant Immediately  ran  but  ftil,  and  deceased 
Jumped  on  him  or  readied  down,  and  began 
cutting  falm  with  a  knife.  That  appelant 
got  up  and  got  on  top  of  deceased.  There 
was  some  divergence  In  the  testimony  as  to 
whether  he  cut  him  after  he  got  him  down. 
Appellant  was  finally  puUed  off  of  deceased. 
Deceased  lived  a  short  time  and  died.  Ap- 
pellant denied  striking  him  In  the  breast 
with  a  knife  while  standing  up.  He  states 
that  deceased  got  him  down  and  was  cutting 
him,  and  that  be  cut  back  In  self-defense 
wfaUe  upon  the  ground.  There  are  many 
details  of  the  facts  deemed  unnecessary  to 
be  stated.  There  Is  no  complaint  of  the 
charge  elthw  here  or  In  the  court  below. 
The  only  issue  su^cested  on  motion  for  new- 
trial  in  the  trial  court  and  the  only  one 
suggested  here,  is  the  snffldency  of  the  evl- 
dence  to  sui^rt  the  finding  of  the  jury.  We 
think  there  Is  evid^oe  to  justify  the  jury 
in  reaching  the  conduslon  they  did  readL 
The  judgment  li  alllrmed. 


HOEiCOMB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Nov.  SO. 
IfilO.) 

1.  Indictubnt  ahd  Infohhatioit  (S  161*)  — 
Defects  in  Matisb  or  Fobu  —  Ambho- 

UENTS.   

Under  Code  Cr.  Proc.  1895.  art  4^.  pro- 
viding that  an  Information  shall  be  rigned  by 
the  county  attorney,  and  arttde  providing 
that  the  want  of  a  dgnatnre  ahall  not  be  oon- 
Bldered  as  an  exception  to  the  Information,  the 
omission  of  tiie  dgnature  to  an  Infomiation  is 
not  a  matter  of  snfastBiice,  but  may  be  cored 
by  amendownt. 

Ed.  Note.— For  other  caie^  see  Indictment 
and  Information,  Gent  ZMg.  f  (08;  Dec.  Dig. 

2.  CRIMIITAL   I.AW    (I  595")— CONTHrUAWCE— 

Absence  ot  WrmEssES. 

Where  accused,  charged  with  publiAlng  an 
obscene  pictnre.  admitted  that  be  gave  the  pic- 
ture to  a  witness  who  testified  that  he  gave  It 
to  her  with  the  request  that  she  deliver  IC  to 
a  tiiird  person,  and  that  she  delivered  It  to  the 
third  person,  and  the  undlspated  facts  showed 
that  the  witness  and  tiie  third  person  worked 
together,  .the  refusal  to  grant  a  continuance  on 
the  KTound  of  the  absence  of  a  witness  who 
would  prove  that  the  third  person  was  not  prev- 
ent when  the  request  was  made  was  proper; 
such  testimony  bang  immaterial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1323-1327;  Dec.  Dig.  |  685.*] 

3.  OBSCENtTT  (S  16*)  —  ObSCEICE  PlOrUBES — 
BVTDENCB— AmnSSIBILITT. 

One  charged  with  delivering  an  obacoM  pic- 
ture to  a  female  about  15  years  of  age  may  not 

show  in  Justification  that  «M  bad  previonuy  re- 
ceived other  lewd  pictures. 

[Ed.  Note.— For  other  cases,  see  Obscenity, 
Gent.  Dig.  |  14;  Dee.  Dig.  S  16.*] 
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Appeal  from  Navarro  Connty  Court;  J. 
M.  Blanding,  Judge. 

B.  B.  Holcomb  was  convicted  of  pnbUsh- 
lag  an, obscene  picture,  and  be  appeals.  Af- 
tinned.' 

John  A.  ICobler,  Ant  Att7.  Cta^  for  the 
Stata 

McCORO,  J.  ^1b  Is  an  appeal  from  a 
conviction  for  pabUahtng  and  printing  an  In- 
decent and  obscene  print  and  jilctiire  In  vlo- 
latiim  of  lav.  Appellant  vas  found  gnilty 
and  tala  pnnlabment  assessed  at  a  fine  of  9100. 

The  Inftmnatlon  contained  two  counts,  one 
cbarglnff  appellant  with  sending  and  causing 
to  be  delivered  an  anonymous  letter  and 
written  Instrument  reflecting  upon  the  virtue 
and  chastity  of  a  female,  and  the  second 
count  charging  sMTCllant  with  publishing  and 
dlstrlbntlng  an  Indecent  and  <rtwcene  ptctore 
which  was  designed  to  corrupt  the  morals  of 
youth.  The  appellant  was  convicted  ai>on 
the  second  count  in  Qie  Information. 

A  motion  was  made  to  dismiss  this  cause 
becanae  the  oounty  court  did  not  have  Juris* 
dictlCHD.  This  question  was  decided  adverse- 
ly to  aK»llant^  contention  In  Eix  parte  Hol- 
comb (decided  at  the  present  term  of  the 
oonrQ  181  8.  W.  601.  No  useful  purpose  can 
be  served  by  setting  out  tlie  facts  In  this 
caa^  as  the?  axe  of  a  very  obaoene  diaracter. 

We  find  In  the  record  a  bill  of  ezcepttons 
to  the  action  of  the  court  In  permitting  the 
county  attorney  to  rign  the  information.  It 
seema  that  the  Information  had  been  filed  In 
the  court  below,  but  the  county  attorney 
omitted  to  rign  the  same  ofBdally.  The  par- 
ties had  announced  ready  for  trial  and  a  Ju- 
ry selected ;  tmt,  before  the  information  was 
read  or  tiie  ptoa  entered,  the  county  attor- 
ney asked  permission  of  the  court  to  sign  the 
information.  This  1^  express  prorlslonB  of 
the  Code  goes  to  the  torn  of  the  indictment 
and  Is  subject  to  amendment  See  ardde 
fi29  of  the  Code  ot  Criminal  Procedure  ot 
1806.  This  question  has  been  expressly  ruled 
apm  in  the  case  of  Jcaea  r.  State^  30  Tex. 
App.  426, 17  8.  W.  1080,  hi  which  this  court 
held  that  whUe  artlfile  480  of  the  Cods  of 
Criminal  Procedure,  prescribing  the  requl* 
sites  of  an  Information,  provldea  that  It  shall 
be  signed  by  the  district  or  connty  attorney 
ofllcially,  yet,  by  the  provisions  of  the  Code 
prescribing  exceptions  to  the  form  of  lndlc^ 
ment  or  Information,  it  expressly  provides 
that  the  want  of  the  signature  ct  the  fore- 
man of  the  grand  Jury,  or,  in  case  of  an  in- 
formation, the  want  of  the  signature  of  t^e 
attorney  representing  the  state,  shall  not  be 
oonsldOTed  valid  as  ecxceptiona  to  the  form 
«f  such  Instmmait  The  court  did  not  err 
In  permitting  tike  county  attorney  to  sign  the 
information,  nils  was  not  a  mattw  of  sub- 
stance but  form  only  and  could  be  taken  ad- 
vantage ot  only  In  limine,  and.  If  motion  had 
been  made  to  quash  on  this  gronnd,  tiie  court 
could  have  ordered  the  InformaUon  to  be 
amended  In  this  respect 


The  second  bill  of  exceptions  Is  to  the  ac- 
tion of  the  court  in  refusing  to  allow  the  de- 
fendant a  continuance  for  the  want  of  the 
testimony  of  one  Lula  Corley,  who  bad  been 
subpcenaed  In  the  case  for  the  state;  that 
her  testimony  was  material  to  disprove  the 
state's  case,  in  that  the  Information  alleged 
that  the  picture  exhibited  was  given  by  the 
defendant  to  Mary  Donaho  with  the  request 
that  she  give  the  same  to  Ruth  Franks ;  that 
Ruth  Franks  was  present  when  this  request 
was  made  by  the  defendant;  and  that  he  ex- 
pected to  prove  by  Mrs.  Lula  Corley  that  she 
was  not  present  when  the  request  was  made. 
The  facts  show  that  Ruth  Franks  and  Mary 
Donaho  were  working  at  a  steam  laundry; 
that  the  defoidant  handed  to  Mary  Donaho 
the  lewd  picture  with  the  request  that  she 
give  it  to  Bath  Franks.  There  is  some  testi- 
mony that  Ruth  Franks  was  present  but  did 
not  hear  the  conversation,  and  some  testimo- 
ny that  Ruth  Franks  was  not  there  at  that 
particular  time.  However,  there  is  no  ques- 
tion but  what  she  was  there  working  about 
the  lanndry.  Defendant's  own  testimony  ou 
the  trial  of  the  case  does  not  deny  that  he 
gave  the  picture  to  Mary  Donaho,  but  he  says 
he  gave  It  to  her  at  her  request ;  and  he  said 
he  gave  It  to  her  with  the  request  that  she 
would  not  look  at  It.  and  that  Buth  Franks 
was  not  there  at  that  time.  What  figure  this 
testimony  would  cut  in  the  case  we  are  not 
advised.  The  defendant  did  give  the  picture 
to  Mary  Donaho.  It  was  a  lewd  and  lascivi- 
ous picture.  That  It  was  delivered  to  Buth 
Franks  there  is  no  doubt  Mary  Donaho  says 
defendant  requested  her  to  give  It  to  Buth 
Franks.  Defendant  denied  it  Whether 
Buth  Franks  was  pr^nt  at  the  time  be 
gave  the  picture  to  Mary  Donaho  is  wholly 
Immaterial.  Buth  Franks  swears  that  she 
heard  the  conversation  between  Mary  Dona- 
ho and  the  defendant  and  her  presence  was 
wholly  Immaterial  and  does  not  disprove 
that  the  d^endant  did  deliver  to  Mary  Dona- 
ho a  lewd  and  lascivious  picture,  and  In  no 
way  would  disprove  the  conversation  had 
between  the  defendant  and  Mary  1>onaho. 
He  swears  he  gave  the  picture  to  Mary  Don- 
atio. Ifary  Donaho  swears  that  he  gave  It 
to  her  to  be  delivered  to  Buth  Franks.  In 
this  view  of  the  record  we  cannot  see  how 
the  testimony  was  material. 

We  find  in  the  record  also  a  bill  of  excep- 
tions to  the  action  of  the  court  In  not  allow- 
ing the  defendant  to  prove  that  Buth  Franks 
had  been  In  the  habit  of  receiving  lewd  and 
lascivious  pictures,  and  that  this  picture  glv 
en  would  not  have  a  tendency  to  corrupt  her 
morals.  This  bill  Is  qualified  by  the  court 
with  the  statement  that  when  the  defendant 
was  on  the  witness  stand  be  offered  to  swear 
that  she  had  received  other  lewd  pictures. 
The  court  would  not  permit  him  to  testify 
as  to  thla  fact  We  think  the  action  of  the 
court  wax  correct  Buth  Franks  was  a  girl 
some  15  years  of  age.  and  It  would  be  no  Jus- 
tification to  the  defendant  to  show  that  she 
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bad  received  other  lewd  and  lasciTloas  plc- 
taree,  and  the  court  propwly  exduded  the 
testimony. 

These  are  the  only  bills  of  ezceptioD  con- 
tained in  the  record,  and,  while  the  motion 
for  new  trial  complains  of  some  orrors  la 
the  charge  of  the  conrt,  there  was  no  Mil  <tf 
exertions  taken  to  same. 

Finding  no  error  In  the  reoord.  tlM  )nds> 
meat  Is  affirmed. 


Ez  parte  GOULD. 
(Court  of  Criminal  -^1^^     Texas.  Nor.  80. 

1.  Habeas  Cobtds  (|  44*)  —  JijEiSDionoK — 
Conns. 

The  court  of  erImlDal  appeals  has  jarlsdic- 
tion  to  grant  writs  of  habeas  corpus  wnea  one 
is  held  without  lawful  authority. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, l>ec.  Dig.  i  44.*] 

2.  Oband  Just  (t  36*)  —  StUKiiCATioif  ov 

WiTHBSSBa. 

Under  Code  Cr.  Proc.  1806,  art  428;  pro- 
riding  that  the  grand  Juty  In  propounding  ques- 
tions to  a  witness  shall  direct  the  examTnatloa 
to  the  person  accused  or  suspected,  shall  state 
the  offense  with  which  he  is  cbaiged,  and  they 
may  ask  the  witness  in  general  terms  whether 
he  has  knowledge  of  the  riolatiou  of  any  partic- 
ular law  by  any  person,  the  grand  jury  must  di- 
rect its  iiMiulriea  to  the  discovery  of  crime,  bat 
cannot  Ingpire  Into  matters  not  material  ta  the 
matter  under  InTestlgation. 

[Bd.  Note.— For  other  cases^  see  Grand  Juxy, 
Dec.  Dig.  I  86.*] 

8.  Oband  Jubt  (|  86*)— Powebs— Dibobkdi- 

KVCB  OF  WiTNESaBS. 

Under  Code  Cr.  Proc.  1885,  arts.  426,  517, 
authorising  the  court  to  compel  a  witness  before 
the  grand  jury  to  answer  proper  questions  on  it 
appearing  to  the  court  that  the  testimony  is  be- 
lieved to  be  material,  the  court  may  not  pun- 
ish one  for  contempt  for  disobeying  a  sul^Keua 
duces  tecum  issued  by  a  grand  jury  unless  it  is 
made  to  appear  that  the  disobedience  Is  as  to 
some  matter  material  to  the  prosecution  of 
some  crime  or  pexsm  diazged  with  crime. 

[Ed.  Mote.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  U  75-78:  Dae.  Dig.  I  86;*  Witness- 
es, Cent.  -Dig.  {  88.] 

4.  WirnBSSEs  (I  196*)— Gbahd  Jubt  (S  86*)— 

PBIVILBQBD  COMinJNIOATION8— TBLEOBAPH- 

10  Mebsaoes, 

Telegraphic  messages  In  the  possession  of 
the  officers  of  a  telegraph  company  are  not  priv- 
ileged communications,  and  their  production  can 
be  compelled,  and  an  agent  of  a  tel^aph  com- 
pany may  be  CMUpeUed  by  proper  process  to 
produce  such  messages  before  a  grand  jury,  and 
no  rule  of  the  company  may  excuse  him  from  lia- 
bility to  punishment  for  rdnsal  so  to  do. 
•  [EM.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  t  196;*  Grand  Jury,  Dec.  Dig.  1  86.*] 

5.  WlTNESSEB  (I  16*)— SOBPOEHA  DUCES  TB- 

OUM— Requisftes. 

A  subpoena  duces  tecum  shonld  give  a  rea- 
sonably accurate  description  of  the  papers  want* 
ed,  either  by  date,  title,  substance,  or  the  sub- 
ject to  whicii  they  relate. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |{  l»-27;  Dec  Dig;  I  16.*] 


&  WrriTEssBs  {{  16*)— Subp<era  Dnon  Ts* 

ouu— Requisites. 

Const,  art.  1,  |{  9,  29,  providing  that  the 
people  shall  be  secure  in  their  person,  houses, 
papers,  and  possession  from  unreasonable  sei- 
xures  and  no  warrant  to  search  any  place  or  to 
seise  any  person  or  thing  shall  issue  without 
deacribinig  the  same  as  near  as  may  be,  etc.,  de- 
mand that  no  warrant  shall  issue  without  flmt 
describing  the  place,  person  or  thing,  as  may 
be,  and  protect  a  person's  papers  from  unrea- 
souaUe  seisure,  and  a  subp<sna  duces  tecum  for 
the  production  of  all  telegrams  sent  from  a 
tel^raph  office  ordering  intoxicating  liquors 
wiUiout  spectCring  whether  the  liquors  oroared 
were  unlawfnAy  sent  for,  is  unauthorised  be- 
cause too  general  and  because  tt  does  not  relate 
to  any  crnne  committed  nor  to  any  person  ac- 
cused or  suspected. 

[Bd.  Note.— For  other  eases;  see  'Wtnessest 
Cent.  Dig.  H  1^-27;  Dsa  Dig.  1 10.*] 

Application  for  writ  of  habeas  corpus 
R.  D.  Gonld  tat  his  dbidiarge  from  custody 
porsuant  to  a  Judgment  adjudging  him  guUtjr 
of  coDtonpt  of  court    Relatw  dladtarged. 

N.  L.  Llndsley  and  E.  G.  Senter,  for  ap- 
pellant John  A.  M.obley,  Asst  Atty.  Gen.,  tor 
tbe  Stata 

McCOBD,  J.  On  the  12th  day  of  Novem- 
ber, 1910,  this  court  granted  a  writ  of  habe- 
as corpus  to  the  relator  commanding  and 
directing  sherllT  T.  A.  Irwin  of  Callahan  coun- 
ty, Tex.,  to  appear  before  this  conrt  and 
show  cause  why  be  held  relator,  R.  D.  Gould. 
In  custody.  This  writ  was  made  return- 
able November  16,  1910.  The  return  shows 
that  the  district  court  being  in  seesUm  in 
the  county  of  Callahan,  and  a  grand  Jury 
being  duly  organized,  on  the  9th  day  of  No- 
vember, 1910,  said  grand  Jury,  through  Its 
foreman,  issued  a  subpoena  duces  tecum  for 
one  J.  W.  Percy,  commanding  the  said  Per- 
cy to  appear  instanter  before  aald  grand 
Jury,  and  iffoduce  before  said  grand  Jury 
all  telegraph  messages  sent  by  the  Western 
Union  Telegraph  Company  at  Balrd,  Tex., 
ordering  Intoxicating  liquors  to  Balrd,  Tex. 
Percy  was  the  telegrapb .  operator  ht  the 
town  of  Balrd.  After  said  siApoena  bad  been 
served  upon  him  he  notified  the  relator,  R.  D 
Gould,  of  same,  said  Gould  being  bis  sup^ot 
officer,  and,  when  notified  thereof,  the  said 
Gould,  who  resides  at  Dallas,  Tex.,  imme- 
diately repaired  to  Balrd,  took  charge  of  all 
the  telegrams,  and  refused  to  deliver  them 
to  the  grand  Jury,  and  when  he  arrived  at 
Balrd,  Tex.,  a  subpcena  duces  tecum  was  al* 
BO  served  upon  him  conmiandlng  him  to  pro- 
duce said  telegrams  before  said  grand  Jury ; 
that  In  open  court  having  refused  to  pro- 
duce said  telegrams,  he  was  held  In  contempt 
of  court  and  ordered  to  be  confined  In  tho 
county  Jail  of  Callahan  county,  Q?ex.,  and  to 
be  kept  In  custody  until  he  should  produce 
said  telegrams. 

The  state,  through  ber  Assistant  Attorney 
General,  has  moved  to  dismiss  this  writ  oa 
the  ground  that  this  oonrt  is  without  Ju- 
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risdlcUon.  Ttdm  posltkm  la  lutenable.  Tbto 
eonrt  ha»  power  to  grant  writs  of  habeas 
corpus  whenever  a  party  Is  held  without 
lawful  anthorlty.  See  Ex  parte  Park,  37 
Tex.  Cr.  B.  587.  40  8.  W.  SOO,  66  Am.  St 
88S;  Bx  parte  Degoier,  80  Tex.  Cr. 
Appk  S66,  17  a  W.  1111.  Undw  oor  system 
a  grand  jury  has  great  power.  Its  ^oceed< 
Ings  are  secret,  and  Its  object  Is  to  ferret 
oat  crime,  to  dlscoTer  the  guUty  party,  and 
Indict  all  parties  for  tbe  violation  of  the 
criminal  laws  of  Texas.  Its  work  Is  secret, 
and  it  Is  made  a  penal  offense  for  the  grand 
Jury  to  disclose  to  the  world  the  secrets  of 
Its  body.  Its  power,  howerw.  Is  not  un- 
limited, and  It  cannot  be  need  as  a  i^c^ 
out  of  Idle  cariosity,  for  prying  into  the  do- 
mestic and  flnandal  affairs  of  any  and  every- 
body,  bnt  all  of  Its  Inquiries  most  be  di- 
rected to  the  discovery  <3i  crime,  and  it  has 
ix»ww  to  pnrsae  an  investigation  that  may 
lead  to  ttie  discovery  of  crime,  bat  this  in- 
Testigatlon  cannot  transcend  beyond  inquiry 
into  matters  that  are  material  to  the  matter 
undo*  Investigation;  and.  whenever  it  does 
«o.  the  courts  are  also  open  to  redress  to 
relieve  a  party  from  any  nndue  oppression 
or  Investigation  by  them  that  Is  not  rele- 
vant or  pertinent  to  any  matter  abont  which 
tbey  are  Investigating.  Tbe  qnestton  here 
presented  Is  whether  the  grand  Jury  had  ao- 
tbortty  to  iBsae  a  subpoena  daces  tecum  so 
genersl  and  sweeping  in  Its  charactw  as  In 
this  case.  Article  428  of  the  Code  of  Crimi- 
nal Procedare  provides:  "Tbe  grand  Jary 
In  propounding  qaestlons  to  a  witness  shall 
direct  the  examination  to  the  person  accused 
or  soqiected.  Shall  state  the  offoise  with 
-wlildi  he  Is  charged,  the  connty  where  the 
offense  Is  said  to  hare  been  committed,  and, 
as  nearly  as  may  be,  the  time  of  tbe  com- 
mission of  the  offliense;  bat  riionld  the  Juir 
think  It  necessary,  (hey  may  ask  the  wit> 
Bess  In  general  terms  whether  be  has  knowl- 
edge ot  the  violation  at  any  particular  law 
tiy  any  person,  and,  If  ao,  by  what  person." 
Artlde  426  reads  as  fMlows:  **WheBi  a  wlt- 
Dflss,  brought  in  any  maimer  before  a  grand 
jury,  refnses  to  tertlfy,  such  facts  shall  be 
made  known  to  the  attorney  reivesentlng  the 
state  or  to  tiie  eonrt,  and  the  court  may  com- 
pel the  witness  to  anawn  the  qnestlon,  If  It 
aivear  to  be  a  proper  one,  liy  Imposing  a 
Use  not  exceedliq;  one -hundred  dollars  and 
by  committing  tiie  party  to  jail  unUl  he  Is 
wming  to  testify."  Article  517  provides: 
*iBefore  a  flue  Is  entwed  against  a  witness 
for  disobedience  to  a  subpoena.  It  must  be 
noade  to  appear  to  the  court  by  the  oath  of 
tlie  defendant  or  s<»ne  other  laedlble  person, 
or  the  statement  of  tbe  attorn^  reproeontlDg 
the  state,  that  the  testinumy  of  auch  witness 
to  believed  to  be  material,  dther  to  the  pros- 
•ention  or  defense."  From  these  artides 
of  tJto  Code  we  dednce  that  Some  (rime,  or 
some  person  must  be  suspected  of  a  crime, 
and  that  tbe  iniiiilry  must  be  directed  to  a 
dlacorery  either  of  flie  crime  or  the  person; 


and,  second,  that  the  grand  jury  has  powo* 
to  interrogate  Qie  witness  brom^t  before 
them  with  regard  to  any  crime  that  may 
have  been  cmnmlttBd  of  which  the  witness 
has  knowledge,  as  well 'as  the  person  who 
Is  suspected  of  committing  the  crime;  and, 
third,  the  question  propoonded  must  be 
matulal  to  the  particular  matter  under  in- 
vestigation and  that  no  court  has  power 
to  punish  for  oontenqtt  for  disobeying  a  sub- 
poma  unless  it  Is  made  to  an^ear  that  the 
disobedience  and  refusal  to  testify  Is  as  to 
some  matter  matorial  to  the  prosecution,  or 
some  crime  or  person  charged  with  the  com- 
mission at  a  crime,  nie  subporau.  duces 
tecum  issued  in  this  case  called  upon  Oould, 
tfie  agent  of  the  telegraph  cunpany,  to  have 
and  produce  instanter  before  the  grand  Jury 
of  mid  conn^  all  telegraphic  messages  of 
every  character  and  description  now  In  his 
possession  or  con^l,  received  fam  J.  W. 
Percy,  agent  of  the  Western  Union  Tele- 
graph Gooqtany,  at  Balrd,  To.,  or  which 
were  received  from  the  oflBce  of  said  com- 
pany at  Baird,  Tex.  The  messages  referred 
to  in  the  above  subpoena  duces  tecum  were 
those  contained  in  the  snbpcena  duces  tecum 
served  upon  Porcy.  which  required  him,  as 
agent  of  the  Western  Union  Tel^raph  Com- 
pany, at  Balrd,  Tex.,  to  produce  before  the 
grand  Jury  Oallahan,  T«c.,  now  in  session, 
all  messages  sent  by  parties  from  said  Balrd, 
Tex.,  ord^ng  intoxicating  liquors  within 
the  last  six  months.  It  will  be  noted  that 
these  subpomas  do  call  for  messages  within  a 
qtedfled  time,  bnt  do  not  name  the  parties 
who  suit  the  messages,  and  it  was  a  very 
general,  sweeping  order.  We  think  it  Is  clear 
that  telegraphic  meatages  in  the  possession 
of  officers  of  tbe  company  are  not  privil^ed 
communications,  and  th^  production  can 
be  compelled  as  oilier  writings.  See  Bank  v. 
Bank.  7  W.  Va.  M4 ;  Scott  ft  Jam.  on  Tel. 
I  878.  note;  U.  B.  v.  Babco<^  8  Dill.  567, 
Fed.  Gas.  Ko.  1^484;  Bz  parte  Brown,  72 
Mo.  83,  87  Am.  B^  426^  The  agent  of  a  tel- 
egraph company  may,  thwefore,  be  compelled 
1^  proper  process  to  pzodnoe  sndi  message 
befbre  the  grand  Jury,  and  no  rule  of  the 
company  can  excuse  hhn  from  liability  to 
punishment  for  refosal  so  to  da  This,  how- 
ever, is  subject  to  the  quallflcatlon  that  the 
subpcena  must  flnt  have  a  certainty  of  do- 
scriptbm  of  papers  required.  The  subpoena 
shouM  give  a  reasomibly  accurate  description 
of  tbe  papers  wanted,  either.!^  date,  title, 
Bub^nce,  or  the  subject  to  whldi  they  re- 
late as  w^  as  the  names  of  the  parties  send- 
ing same,  (t  Is  contended  by  relator  that  tbe 
subpoena  In  this  case  was  unauthorized  and 
violative  of  section  9,  art  1,  of  the  Constltu- 
tStm  of  Texas,  known  as  the  Bill  of  lUghts, 
which  reads  as  follows:  "The  people  shall  be 
secure  In  th^  persona,  houses,  papers,  and 
possessions  from  all  unreasonable  selaurea 
or  searches,  and  no  warrant  to  seardi  any 
places  or  to  seise  ai^  person  or  thing,  shall 
issue  without  describing  them  as  near  as 
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may  be,  nor  wlthoot  itrobable  cause,  Btti)port> 
ed  by  oftOi  or  afflnuatlon.*'  It  will  be  mea 
by  reading  tblB  section  diat  perwms,  booses, 
and  papers  are  pnt  In  tba  same  daas.  and 
the  same  restrictiotui  and  llntftatlons  aivly 
to  tbe  <nie  aa  the  otber,  and  tbe  ImperatlTe 
demand  of  tl»  GonBUtaUon  Is  that  no  war^ 
rant  shall  lasae  wltboot  first  describing  them 
as  near  as  may  be;  seccmd,  not  tboi  vllliont 
imbable  cause  supported  by  oath  or  aflhma- 
tlon.  Bection  29  of  article  1  prorldes:  ''To 
guard  against  transgressions  of  the  hl^ 
powers  herein  delegated,  we  declare  that 
everything  In  this  *BI11  of  Bii^ta'  Is  excepted 
out  of  tbe  general  powm  of  goTemmeot,  and 
sball  forerer  runaln  Invlcdato.  •  • 
We  are  not  advised  that  the  qoestlon.  as 
here  presented,  has  ever  been  before  the 
courts  of  Texas.  The  question,  however, 
has  received  attention  In  sister  states,  where 
like  constitutional  provisions  are  in  force, 
and  the  same  reasoning  that  applies  to  the 
search  of  the  lioase  wlU  also  apply  to  tbe 
seizure  of  papers,  and  It  may  be  here  stated 
that  the  Constitution  of  the  United  States 
embodies  practically  the  same  language  upon 
this  subject,  the  ftmrtli  amendment  of  the 
Gonstitntion  of  the  United  States,  reading  as 
follows:  *Ttim  right  of  tbe  people  to  be  se- 
cure in  their  persons,  houses,  papers  and 
effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  vl(dated;  and  no  war* 
rants  shall  Issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  par^ 
Ocularly  describing  tbe  place  to  be  searched, 
and  the  pwsons  m  things  to  be  seised.''  The 
case  of  BayA  r.  U.  &,  118  U.  a.  QIS,  6  Sup. 
Gt  fi24,  29  L.  Bd.  740,  Involved  a  constmc* 
non  of  tills  constltutfonal  provision  with 
regard  to  sparch  and  sefanire. 

In  1874  Congress  passed  an  act  wbldi  pro- 
vided that  In  all  suits  other  than  criminal 
cases,  arising  under  the  revenue  laws  of  the 
United  Sutes,  the  attorney  representing  tiie 
govemmrait,  whenever  in  his  bdtef  any  busi- 
ness book,  invoice  or  paper  belonging  to  or 
under  the  control  at  the  dtfttidant  will  tend 
to  prOTe  any  allegation  made  by  ttw  United 
States,  may  make  a  written  motion  descrlb- 
lx«  Budi  book,  invfdce,  or  paper,  and  set 
forth  tbe  alleg8ti<ms  which  be  expects  to 
prove ;  and  thereupon  the  court  was  autiior* 
ized  to  issue  notice  to  the  defendant  to  pro> 
duce  such  book,  Invoice,  or  paper,  and  If  tbe 
defendant  or  claimant  should  refuse  to  pro- 
duce such  book.  Invoice,  or  pe^>er,  that  the 
allegations  In  audi  motion  should  be  taken  as 
confessed.  Tbe  Supreme  Court,  In  a  very 
able  opinion,  reviewed  this  act  ot  Congress 
and  held  that  it  was  vlolaUve  of  tbe  fourth 
and  fifth  amendmfflitB  of  the  Constitution  of 
the  United  States,  which  provided  against 
onreasonable  search  and  seizure,  holding  that 
a  suit  for  penalties  wf  s  quasi  crlmlnaL  This 
opbilon  Is  quite  lengthy,  and  reviews  this 
subject  at  some  loigth,  giving  a  history  of 
the  conditions  that  had  existed  in  England 
during  the  days  of  the  Star  Chamber,  and  of 


the  causes  wbldi  led  the  English  people  to 
make  similar  provisions  in  their  Const! tu- 
Uons,  and  which  were  brought  forward  and 
ingrafted  In  the  Constitution  at  tbo  United 
States.  The  court  says:  "^e  practioe  bad 
obtained  in  the  C<donles  of  Issuing  writs  of 
assistance  to  the  revenue  officers,  empower- 
ing them,  in  titdr  discretion,  to  search  mis- 
pected  places  for  smugg^  Roods,  wtildk 
James  Otis  pronounced  the  worst  inrtromoit 
of  arbitrary  power,  the  most  destructive  of 
English  liberty  and  the  fnndam»tal  prbicl- 
ples  of  law,  that  ever  was  found  in  an  Eng- 
lish law  boot ;  since  th^  placed  'the  libera 
ty  of  every  man  In  the  hands  of  ev^  petty 
officer.' "  It  seems  that  In  1761,  Lord  Hali- 
fax, who  vnu  tbu  tiw  Secretary  of  State  for 
Bbgland,  was  in  the  babit  ot  lssuli«  war- 
rants for  searching  private  houses  for  the 
discovery  and  seizure  of  bocAcs  and  papers 
tbat  migbt  be  used  to  convict  fbOx  owner 
of  certain  crimes.  This  conduct  on  tiie  part 
of  the  Secretary  of  Stftte  was  resisted  on  the 
part  of  tbe  pec^le.  Acthms  were  broiu^t 
persons  whose  homes  bad  beoi  invaded  and 
their  papwa  seized,  and  In  the  case  of  En- 
tlck  a  snit  was  brought  against  Oarrington, 
an  under  officer  of  the  Secretary  of  State, 
and  which  Is  reported  In  19  Howell  St  Tr. 
1029.  The  auction  was  there  made  tbat 
the  defendant  had  broken  into  tiie  dwelling  - 
bouse  of  tbe  lOaintlff  and  broken  o^ea  bis 
desks  and  boxes,  searchliv  and  examining 
bis  papers.  Tlils  case  was  brougbt  at  tbe 
Micbaelmss  Term,  1765,  and  Lord  Camden 
pronounced  the  Judgment  of  the  oour^  and 
the  law  as  expounded  by  blm  has  been  re- 
garded as  settled  from  that  time  to  this,  and 
his  great  Judgment  <m  that  occudon  Is  otm- 
sidered  as  oiw  of  the  landmarks  of  BngllA 
liberty.  "It  was  welcomed  and  applauded  1^ 
the  lovers  of  liberty  In  the  Colonies  as  well 
as  In  tbe  mother  country.  It  Is  regarded  as 
one  of  tbe  permanent  nunraments  <tf  the  Brit- 
ish Constitution,  and  is  quoted  u  soch  by 
the  BogUsh  authorities  on  that  subject  down 
to  the  present  time.  Our  American  states- 
mea,  during  our  revolutionary  and  formative 
period  as  a  nation,  were  undoubtedly  famil- 
iar with  this  monument  of  English  freedom, 
and  onisidered  it  as  the  true  and  ultimate 
expression  of  constitutlimal  law,  and  It  evl- 
dently  was  In  the  minds  of  those  who  fram- 
ed tbe  fourth  amendment  to  tbe  CbnstitutloQ. 
and  was  cwMdered  as  sufficiently  explana- 
tory of  what  was  meant  unreasonable 
searches  and  seizures.*'  In  that  case  Lord 
Camden  said:  "Tb»  great  end  for  which  m» 
entered  into  society  was  to  secure  their  prop- 
erty. That  rU^t  Is  preserved  sacred  and  in- 
communicable in  all  instancea  where  It  has 
not  been  taken  away  or  abridged  by  some 
public  law  for  the  good  of  the  whole.  The 
cases  where  this  right  of  property  b  set 
aside  by  positive  law  are  varlons.  Distress* 
es,  encutioDs,  fwfeltures,  taxes,  et&,  sre  all 
of  this  descrlptiou,  wherein  every  man  by 
common  consent  gives  up  that  right  for  the 
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sake  of  jtntloe  and  the  general  good.  By  the 
laws  of  Bngland,  every  Invasion  of  private 
property,  be  It  ever  so  mlnnte,  Is  a  trespass. 
No  man  can  set  his  foot  npon  my  gronnd 
without  my  llc^ise  bnt  he  Is  liable  to  an  ac- 
tion thongh  the  damage  be  nothing.  «  •  • 
Papers  are  the  owner's  goods  and  chattels; 
they  are  his  dearest  prcq;>erty ;  and  are  so  far 
from  endorlng  a  seisnre  that  they  will  hard- 
ly bear  an  inspection;  and  thon^  the  eye 
cannot  by  the  laws  of  England  be  guilty  of 
a  trespass,  yet,  where  private  papers  are  re- 
moved and  carried  away,  the  secret  nature 
of  those  goods  will  be  an  aggravation  at  the 
trespass,  and  demand  more  considerable  dam- 
ages In  that  respect  Where  is  the  written 
law  that  gives  any  magistrate  such  a  power? 
I  can  safely  answer,  there  Is  none,  and  there- 
tore  It  Is  too  mucb  for  us,  without  such  au- 
thority, to  pronounce  a  practice  legal  whl<A 
would  be  subvenrive  of  all  the  comforts  of 
society."  And  to  the  proposition  contended 
for  by  tbe  state,  in  this  case,  that  this  soirch 
was  necessary  to  the  detection  of  ofTenders 
by  discovering  evidence,  we  will  answer  this 
in  the  language  of  Lord  Oamden:  "Lastly,  It 
is  urged  as  an  argument  of  utility  that  such 
a  search  Is  a  means  of  detecting  offendws  by 
discovering  evidence.  I  wish  some  cases  had 
been  shown,  wfawe  the  law  forceth  evidence 
ovt  of  the  owner's  custody  by  process.  There 
is  no  process  against  papers  in  dvll  causes. 
It  lias  been  often  tried,  bnt  never  prevailed. 
Nay,  where  the  adversary  has  by  force  or 
fraud  got  possession  of  yoor  own  proper  evi- 
dence, there  is  no  way  to  get  It  back  but  by 
action.  In  the  criminal  law  such  a  proceed- 
ing was  never  heard  of ;  and  yet  there  are 
aome  crimes,  such,  for  instance,  as  murder, 
rape,  robbeir  and  house  breaking,  to  say 
nothing  of  ttatiexy  and  perjury,  that  are 
more  atrocious  than  libeling.  Bnt  our  law 
has  provided  no  proper  search  in  these  cases 
to  htip  forward  the  conviction.  Whether 
this  proceedeth  from  the  gentleness  of  the 
law  towards  criminals,  or  from  a  considera- 
tion that  such  a  power  would  be  more  per- 
nidouB  to  the  Innocent  than  useful  to  the 
pnbllc,  I  will  not  say.  It  Is  very  certain  that 
the  law  obligeth  no  man  to  accuse  himself; 
because  the  necessary  means  of  compelling 
self-accusatlon,  falling  npon  the  Innocent  as 
well  as  the  gnilty,  would  be  both  cruel  and 
unjust;  and  It  would  se^  that  search  for 
evid^ce  is  disallowed  upon  the  same  princi- 
ple Then,  too,  the  Innocent  would  be  otm- 
founded  with  the  guilty."  The  case  of  Ex 
parte  Brown,  72  Mo.  88,  37  Am.  Rep.  426, 
was  a  case  very  mnch  like  the  case  at  bar. 
In  that  case  a  subpoena  dnces  tecum  was  is- 
sued by  the  derfc  of  the  St  Louis  Criminal 
Ck>urt,  commanding  the  petitioner  to  appear 
b^ore  the  grand  Jury  to  testify  In  a  certain 
matter  poidlng  before  said  inquest,  and  then 
and  there  produce  any  or  all  telegraphic  dls- 
patdies  or  eopim  of  the  same  then  in  the 
oBlcB  ct  the  Wastam  Union  Tel^aph  Oom- 


pany  at  St  Louis,  of  which  petitioner  was 
manager,  these  dispatches  being  between  cer- 
tain parties  therein  mentioned.  Brown  ap- 
peared before  the  grand  jury,  bnt  declined 
to  produce  the  messages  and  that  court.  In- 
voking a  provision  of  their  Constitution  simi- 
lar to  ours  with  r^rd  to  search  and  sei- 
zure, held  that  the  party  was  not  in  con- 
tempt and  that  the  district  court  had  no 
power  to  punish  blm  for  refusing  to  deliv- 
er the  messages.  Continuing  the  opinion,  the 
court  says:  "The  section  declares  that  the 
people  ought  to  be  secure,  in  their  papers, 
from  nnreasouabie  searchesr  and  whether  a 
subpoena  duces  tecum  for  papers,  or  search 
warrant  for  chattels,  be  Issued,  the  spirit 
of  that  section  demands  that  while  in* the 
latter  case  there  must  be  probable  cause, 
supported  by  oath  or  affirmation,  with  a  de- 
scription In  the  warrant  of  the  place  to  be 
searched,  or  the  thing  to  be  searched  for, 
In  the  other,  It  shall  at  least  give  a  reasona- 
bly accurate  description  of  the  paper  wanted, 
^ther  by  its  date,  tltle»  substance  or  the 
subject  it  relates  to,  and  that  It  shall  be 
shown  to  the  court  or  authority  issuing  the 
process  that  there  Is  a  cause  pending  in  a 
conrt,  and  that  the  paper  is  material  as  evi- 
dence in  the  cause.  To  permit  an  Indiscrimi- 
nate search  among  all  the  papers  In  one's 
possession  for  no  particular  paper,  but  some 
paper,  which  may  throw  some  light  on  some 
Issue  Involved  in  the  trial  of  some  cause 
poidlng,  would  lead  to  consequences  that 
can  be  contemplated  only  with  horror,  and 
such  a  process  Is  not  to  be  tolerated  among 
a  free  people.  A  grand  Jury  has  a  general 
Inquisitorial  power.  They  may  ask  a  wit- 
ness summoned  before  them,  without  refer- 
ence to  any  particular  offense  which  la  a 
subject  of  Inquiry,  what  he  knows  touching 
the  violation  of  any  section  of  the  Criminal 
Code.  Give  such  a  body,  in  addition,  the 
power  to  search  any  man's  papers  for  evi- 
dence of  some  crime  committed,  and  you  con- 
vert it  into  a  tribunal  which  would  soon  be- 
come as  odious  to  American  citizens  as  the 
Star  Chamber  was  to  Englishmen,  or  the 
Spanish  Inquisition  to  the  dvllized  world. 
Here,  communications,  at  different  times 
within  a  period  of  15  months,  sent  or  re- 
ceived the  parties  named,  are  called  for. 
The  date,  title,  substance,  or  subject-matter 
of  none  of  them  Is  given,  and  it  is  utterly 
impossible  that  it  could  have  been  made  to 
appear,  without  more,  that  any  of  the  mes- 
sages were  material  as  evidence  before  the 
grand  jury.  Moreover,  It  not  only  called  for 
all  message  between  the  parties  named,  but 
for  all  which  may  have  been  sent  or  received 
by  either  of  the  parties,  to  or  from,  any 
person  on  the  face  of  the  earth.  A  com- 
pliance with  the  order  ml^t  liave  resulted  In 
the  production  of  confidential  communica- 
tions between  husband  and  wife,  client  and 
attorn^,  confessor  and  penitent  parent  and 
dklld.  Matters  which  it  deeply  ocmcwned  the 
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IKUtlea  to  ke^  secret  firom  the  world,  and  of 
no  Importance  or  value  as  evidence  In  any 
canae^  m^t  tbus  be  dlBclosed  to  the  annoy- 
ance and  shame  of  tbe  only  persona  Intweat- 
ed.  Incidents  In  the  Uvea  of  memberfl  of 
families  which  the  happlneas  and  welfare  of 
the  household  require  to  be  k^t  secret  might 
be  exposed,  and  offenses  not  recc^lsable  by 
the  law,  long  ilnoe  committed  and  condoned, 
brought  to  light  and  hawked  through  the 
country  by  scandal  mongers,  to  the  disturb- 
ance of  the  peace  of  society,  and  the  dMtmc- 
tion  of  the  happiness  of  whole  households. 
It  Is  no  answer  to  this  that  the  obligation 
of  secrecy  Imposed  by  law  on  grand  Juries 
would  prevent  such  eipoeura  It  Is  enough 
to  ^sturb  and  harass  a  man,  ttiat  12  of  bis 
ndghbors,  though  sworn  to  secrecy,  have  ac- 
quired knowledge  diminishing  their  respect 
for  him,  which  they  had  no  right  to  obtain, 
and  they  may  be  the  very  12  men  with 
whom,  above  all  others,  he  most  desired  to 
be  In  good  repute.** 

To  a  certain  extent  the  telegraph  company 
Is  but  the  trustee  of  tbe  sender  of  the  mes- 
sage. It  has  by  reason  thereof  In  Its  pos- 
session Important  and  valuable  communlca- 
tlons  which  should  not  be  subject  to  expo- 
sure to  the  prying  curiosity  oi  idle  gossips, 
or  the  malice  of  malignant  mlsiAlef  makers. 
In  the  case  of  Bessemw  City  v.  Bldge.  re- 
ported In  162  Ala.  201,  60  Sootb.  270,  the 
Supreme  Court  of  Alabama  held  that  an  or^ 
dlnance  prohibiting  the  keeping  of  Intoxi- 
cating liquor  in  any  house,  building,  or  place 
where  people  resort,  public  or  private,  for 
lawful  or  ni^wfnl  purposes,  and  providing 
for  the  seizure  and  confiscation  of  such  liq- 
uor and  the  arrest  of  any  person  suspected 
of  violating  tbe  ordinance,  with  or  without 
warrant,  la  In  violation  of  the  Bill  of  Bli^tt, 
declaring  that  the  people  should  be  secure 
In  their  persons,  honsas,  and  poSBesatons 
'from  unlawful  search  and  ensure.  Mr. 
Cooley  In  his  valuable  work  on  Oonstltndon- 
«1  Umltattons  (jpage  424)  sayi:  "Kbar  In  Im- 
portance to  exemption  from  any  arbitrary 
control  of  tbe  person  Is  that  maxim  of  the 
common  law  whldi  secures  to  tbe  dtlsen 
immunity  In  Us  borne  against  tbe  prying 
eyes  of  tbe  government,  and  protection  in 
person,  property,  and  papers  against  even 
tbe  pKDoeaa  of  tbe  law,  mco^  in  a  few  spec- 
ified caees.  The  maxim  that  'every  man's 
bouse  is  his  castltf  is  made  a  part  of  onr 
constitntlonal  law  in  tbe  daosee  prohibiting 
unreasonable  searches  and  seizures,  and  has 
always  been  looked  upon  as  of  high  value  to 
the  dtlzen.*'  In  the  case  of  Carson  v.  Haw- 
ley.  82  Minn.  2M,  84  N.  W.  748,  tbe  Supreme 
Court  of  Minnesota  held:  A  witness,  In  re- 
eponse  to  a  snbposna,  cannot  be  required  to 
produce  all  bis  books,  papws,  and  cbet^  for 
a  substantial  period  of  time  In  response  to 
an  ODudbuB  demand  for  tbe  same  In  such 
Sttbp(Bna,  and  a  tefOsal  to  omnply  with  sncb 
a  demand  does  not  famish  evidence  that  can 


be  properly  used  against  tbe  party  refusing 
to  do  so  cm  tbe  trial  of  an  action,  heading 
tbat  this  was  vi<datlve  ot  tbe  provision  at 
the  Minnesota  Constitution  against  searches 
and  seizures.  In  the  case  of  Bx  parte  Frank 
Jaynes.  70  CaL  638,  12  Pac.  117,  tbat  court 
held:  An  emptoyfl  of  a  telegrai^  company, 
having  charge  of  messages  transmitted  by  It, 
Is  not  guilty  of  ctmtmnpt  for  refusing  to  obey 
a  subpoena  ducee  tecum  commanding  him  to 
search  for  and  produce  all  messages  from 
and  to  a  large  number  of  pwsons  ther^ 
named,  between  apedfled  dates.  The  subpoe- 
na must  identify  the  particular  messages  re- 
quired. In  tbe  case  of  Dupree  v.  State,  102 
Tex.  455,  118  8.  W-  801,  the  Snprone  Court 
of  Texas  hdd  that  tbe  provisions  of  the  act 
of  the  Legislature  aathorlzlng  aeardies  of 
places  and  tbe  seisnre  of  liquors  k^t  for 
sale  In  violation  of  law,  are  Invalid  for  fail- 
ing to  require  the  cmnpAalnt  and  warrant  to 
describe  the  place  to  be  searched  as  requir- 
ed by  BlU  of  aigbts,  I  9,  forblddlug  the  is- 
snanoe  of  any  warrant  to  search  any  place 
witboat  deaorUilng  it  And  tbe  Snprona 
Court  held  further,  that  the  purpose  of  sec- 
tion 9  with  regard  to  unreascmable  seardies 
and  sdzuree  Is  to  define  and  limit  tbe  power 
to  Invade  tbe  premises  ct  tbe  dtiien  by  a 
qwdflcation  of  that  whldi  be  may  searcb 
for  and  seise,  and  tbat  tbe  provision  of  said 
act  is  in  violation  of  Bill  of  Bights.  {  B,  be- 
eanae.of  tbe  taUvre  to  require  a  description 
of  Oie  liqnors  to  be  sdxed,  since  all  Intoxicat- 
ing liquors  axe  not  under  the  ban  of  the 
law,  for  tb«y  may  be  kept  fat  lawful  pur- 
poees,  and,  siuoe  It  is  only  where  Uquors  artf 
sold  or  kqit  for  sale  In  violation  of  the  law, 
they  may  be  made  subject  to  seizure.  Fur- 
ther, the  Snpreme  Oonrt  btid  tbat  tbe 
lature  cannot  dispense  with  tbe  requirements 
of  tbe  BlU  of  lUi^ts  tbat  search  warrants 
BbaU  not  lasne  without  probable  cause  sup- 
ported by  oath,  and  it  cannot  evade  tbe  limi- 
tation hy  an  attempt  to  make  that  probable 
cause  wbicb  is  not  sncb;  and  btfore  a  sdz- 
ure  can  take  place  of  swA  mattws,  the  prob- 
able cause  therefor  must  be  supported  by 
oath,  and  this  oatb  cannot  be  made  vpm  be- 
lief, bat  it  must  be  dtber  vpon  personal 
knowledge  of  the  facts,  or  must  state  tbe 
facts  upon  which  he  forms  bis  belief. 

In  this  case,  tbe  subposna  duces  tecum  was 
for  all  telegrams  sent  from  the  office  at 
Baird,  ordering  Intoxicating  Uquors;  It  did 
not  q»eclfy  whether  Oe  liquors  ordered  were 
nnlawfally  sent  for;  it  said  all  IntnicatlDS 
liquors.  All  intoxicating  liquors  are  not  un- 
der tbe  ban  of  the  law.  What  right  bad  tbe 
grand  Jury  to  have  exposed  before  tbem  the 
messages  sent  indiscriminately  by  tbe  eiti- 
■enstaip  of  Baird  in  ordering  Intoxicating  liq- 
uors. The  demand  made  upon  tbe  witness 
was  unreasonable  and  unwarranted.  It  was 
too  general.  It  did  not  rdate  to  any  crime 
committed,  nor  to  any  person  accused  or 
suspected.   It  was  not  directed  to  tte  in- 
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40117  Iirto  anjr  crime.  It  ftdled  to  dunr  tht 
pwpooeB  tor  wUdi  the  tel^rrams  were  de> 
manded  and  was  but  a  prying  and  fishing 
expedition  that  cannot  be  authorized  by  law. 
The  protection  of  papers  Is  as  mxxh  secured 
nndor  the  provlaloiis  of  the  BUI  of  Bights 
as  a  man's  house,  and  the  same  rules  that 
Apply  to  one  api^  to  the  other.  Tbe  courts 
will  not  permit  the  enrdse  of  an  arbitrary 
powOT,  where  its  toidency  might  be  to  dis- 
turb dmneatlc  Klatlons;  expose  commercial 
secrets  to  satisfy  the  idle  curiosity  of  men. 
The  Gonstltutton  holds  too  sacred  the  priva- 
cy of  borne  to  permit  this.  As  was  said  by 
Lord  Chatham:  'The  poorest  man  In  his 
cotti^  may  Ud  defiance  to  all  the  forces  of 
the  Crown.  It  may  be  frail;  its  room  may 
shake;  the  wind  may  bdow  throui^  it;  the 
storm  may  entw;  the  rain  may  enter;  but 
the  King  may  not  enter,  and  all  Us  forces 
dare  not  cross  the  thrahold  of  the  ruined 
tenement"  We  cannot  believe  in  the  doc- 
trine that  Constitutions  may  be  mlarged, 
amended,  or  repealed  by  interpretation,  and 
whenever  the  provisions  of  the  Constitution 
are  violated,  and  offldalet  either  mlnlaterlal. 
executive,  or  legislative,  attempt  the  enforce- 
ment of  rules  and  relations  violative  of  Its 
provisions,  the  courts,  anchored  doee  to  the 
Constltntlon,  have  never  hesitated  to  call 
tbem  ba(*  to  the  Umlts  of  that  Instrument 
Mr.  Thompson  on  Trials,  vol.  1,  p.  689,  gives 
this  definition  of  a  subpoena  duces  tecum; 
"A  prooos  by  whldi  a  court,  at  the  Instance 
of  a  snItOT,  commands  a  person,  who  has  In 
his  ponesslon  or  control  some  document  or 
paper  that  Is  pertinent  to  the  issues  of  the 
pending  controversy,  to  produce  it  for  use 
at  the  trial.*'  And  adds:  "This  writ  extend- 
ed no  further  than  to  compel  the  production 
of  botfts  and  papers,  the  existence  and  diar- 
acter  of  whith  vrere  already  known  to  the 
parky  seeking  to  use  them  as  evidence;  so 
that,  as  already  ssen,  It  was  necessary  that 
It  should  desnlbe  the  books  or  papers  re- 
quired to  be  produced,  .wltb  a  considerable 
degree  of  accaracy."  On  pagO  180;  1 175,  he 
says:  "Partlcnlarlty  Is  required  In  describ- 
ing the  documents  which  the  witness  Is  re- 
quired to  produce.  Thus,  a  subpcena  to  pro- 
duce an  the  dispatches  recdved  at  ft  certain 
telegraph  ofllce  between  the  6tb  and  20th 
days  of  the  month,  Is  too  general.  So,  it  has 
beoi  held  that  a  subpoena  requiring  a  solici- 
tor to  produce  all  of  his  books,  papers,  etc., 
relating  to  all  dealings  between  falm  and  a 
party  to  the  suit  during  a  torm  of  33  years, ; 
is  too  vague."  It  Is  useless  to  extend  this 
inquiry  further.  Cases  and  instances  could 
be  mnltii^led  showing  tbat  a  subpcraia  of 
the  diaracter  desCTlbed  herein  is  too  general, 
and  tbat  such  a  demand  would  be  unrea- 
sonable. We  are,  therefore,  clearly  of  opin- 
ion that  the  relator  In  this  case  was  not  re- 
quired to  obey  the  Bobpoena  Issued  in  this 
case,  and  for  this  reason  the  rdator  will  be 
discharged. 


PAINB  et      T.  DOBOUGH. 

(Gonrt  of  avU  Appeati  of  Texas.    Nov.  24, 
19ia) 

1.  Landlokd  and  Tbnakt  (I  248*)—I«AND- 
LOBD's  LaENS— Prioritt. 

Under  the  express  proyfaions  of  Sayles* 
Ann.  Civ.  St  1897,  art  3339a.  the  lien  of  a 
landlord  for  rent  and  advances  made  to  a  ten- 
ant to  enable  him  to  gather  the  crops,  la  su- 
perior to  a  laborer'a  lien. 

[Gd.  Note.— For  other  caaea,  see  Landlord  and 
Tenant  Dec.  Dig.  |  248.*] 

2.  Appui,  aro  Bbbos  (i  758*)— ABSiaRHXifm 
or  Ebbob— Statxmerts. 

AsfliRnmeata  of  error  in  appellant's  brief, 
which  are  not  followed  by  statements  that  will 
enable  the  court  to  consider  tbem  without 
searching  the  record  for  the  facts,  will  not  be 
considered  In  detail. 

_U&d.  Note.— For  other  caaea.  aee  Appeal  and 
EflVr,  Cent  Dig.  |  8008 ;  Dec  Dig.  |  758.*] 

3.  Appeal  and  EJbbob  (J  499*)— Bill  of  Ex- 
ceptions—Questions  Pbesented. 

Where  the  bill  of  ezceptiona  shows  that  a 
question  was  excluded,  but  ftiils  to  show  the 
objection,  the  court  cannot  say  whether  the  ex- 
clusion was  correct  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2295-2290;  Dec.  Dig.  % 
499.*] 

Appeal  from  Montague  County  Court;  A. 
W.  Ritchie,  Judge. 

Action  by  O.  T.  Dorongh  against  W.  E. 
Paine  and  J.  B.  Wall.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Beversed  and 
remanded. 

W.  T.  Russell  and  O.  F.  Spencer,  tor  ap- 
pdlants.  Geo.  S.  March,  for  appellee. 

HODGES,  J.  The  appellee  recovered  a 
Judgment  In  the  county  court  of  Montague 
county  for  the  sum  of  $124.75  against  the  ap- 
pellants, W.  E.  Paine  and  J.  B.  Wall,  Jointly, 
for  the  conversion  of  portions  of  croim  upon 
which  he  claimed  a  laborer's  lien,  and  for 
the  same  amount  against  one  J.  Johnson  for 
debt  due  for  labor  performed. 

The  evidence  shows  that  In  January,  1908, 
Johnson  made  two  separate  and  distinct  con- 
tracts with  the  appellants,  by  virtue  of  which 
he  rented  certain  lands  from  them  for  that 
year.  One  of  these  was  with  Paine,  and  the 
other  with  Wall.  He  agreed  to  pay  as  rents 
one-fourth  of  the  cotton  and  one-third  of  the 
com  raised  by  him.  Johnson,  being  unable 
to  furnish  himself  with  supplies  necessary 
to  enable  blm  to  make  and  gather  the  crops 
upon  the  rented  premises,  secured  from  each 
of  his  landlords,  at  different  times  during 
the  year,  certain  advances.  From  Paine  he 
received  money  and  other  supplies  amount- 
ing to  $339,  and  from  Wall  similar  advances 
to  the  amount  of  $154.67.  About  the  time  of 
renting  this  land  Johnson  employed  the  ap- 
pellee, Dorough,  as  a  farm  laborer,  to  as- 
sist him  during  the  year  In  the  cultivation 
of  the  crops  to  be  grown  on  the  rented  prem- 
ises, for  which  he  agreed  to  pay  Dorough  the 
sum  of  $20  per  month.  Dorough  worked 
with  Johnson  till  July  22d  of  that  year;  at 
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tbat  time  Johnson  owed  Mm  as  wages 
¥124.75,  none  of  wtalch  Tas  paid.  Within  a 
few  days  after  qnitting  Johnson's  employ, 
Dorough  perfected  his  laborer's  Hen  In  the 
manner  required  by  statute.  In  the  fall  of 
the  year,  when  the  time  for  beginning  the 
harvest  arrived,  Johnson  Informed  Paine 
that  he  was  not  financially  able  to  gather  the 
crops  on  the  latter's  place,  and  proposed  to 
tnm  them  over  to  Paine  to  gather,  to  get 
therefrom  his  rents  and  what  Johnson  owed 
him.  Johnson  stated  at  the  time  that  If  this 
offer  was  not  accepted  he  would  "let  it  (the 
crop)  go."  He  also  proposed  at  the  time  to 
hire  to  Paine  to  gather  the  cotton  at  $1  per 
hnndred.  Paine  accepted  the  offer,  and  gath- 
ered and  sold  the  cotton  and  com.  The 
amount  realized  Is  shown  by  the  nndls[i|||ed 
facts  to  be  less  than  the  sum  due  him  for 
rents  and  advances.  It  Is  further  shown 
by  the  evidence  that  on  Wall's  farm  Johnson 
gathered  eight  bales  of  cotton  and  then 
abandoned  the  crop,  leaving  it  In  charge  of 
one  Goad  to  finish.  Wall  was  compelled  to 
make  further  advances  to  have  the  cotton 
harvested.  After  paying  the  expense  of 
gathering,  and  deducting  from  the  gross 
amount  received  his  rents  and  advances  made 
to  Johnson,  there  were  |14.50  remaining. 
This  sum  Wall  tendered  and  paid  into  the 
court  below. 

The  grounds  upon  which  the  appellee  re- 
lies to  support  the  Judgment  rendered  against 
Paine  and  Wall  In  this  suit  Is  that  they  each 
converted  to  their  use  more  of  the  crops  re- 
ceived by  them  from  Johnson  than  was  nec- 
essary to  reimburse  themselves  for  their  ad- 
vances and  to  pay  the  rents  due  from  John- 
son. From  the  testimony,  which  seems  to 
be  undisputed,  we  think  this  judgment  was 
entirely  without  support 

The  liens  of  the  appellants  for  their  rents 
and  the  advances  made  to  Johnson  to  enable 
him  to  make  and  gather  the  crops  on  the 
rented  premises,  were  superior  to  that  of 
the  appellee  for  labor  performed.  Sayles' 
Ann.  Civ.  St  1897,  art.  3339a. 

Most  of  the  assignments  of  error  presented 
In  appellants'  brief  are  without'  merit,  and 
many  of  them  are  not  followed  by  state- 
ments which  enable  us  to  Intelligently  con- 
sider them  without  searching  the  record  for 
the  facts.  For  this  reason  we  do  not  pass 
on  them  in  detail.  Among  the  numerous  ob- 
jections orged  was  an  exception  to  the  sub- 
stance of  appellee's  original  petition.  Inas- 
much the  case  Is  to  be  reversed  upon  oth- 
er grounds,  we  suggest  that  this  instrument 
be  amended  so  as  to  conform  more  nearly  to 
correct  rules  for  the  statement  of  a  cause  of 
action.  This  case  originated  In  the  Jus- 
tice court  where  such  pleading  may  be  oral, 
but  appellee  chose  to  put  his  In  writing.  The 
petition  is  exceedingly  vague  and  Indefinite, 
even  for  a  justice  court  pleading.  It  Is  also 
complained  that  the  court  erred  in  refusing 


to  permit  appellants*  counsel  to  Interrogate 
appellee  while  on  the  witness  stand  on  cross- 
examination,  concerning  a  gambling  debt 
The  following  is  the  question  propounded: 
"Is  It  not  a  fact  that  daring  the  time  that 
yon  worited  for  the  defendant  J.  Johnson, 
that  you  gambled  with  him  and  won  from 
him  some  fSO  of  his  mon^  and  set  off  the 
account  you  owed  with  this  money  yourself, 
instead  of  the  money  yon  loaned  him,  and 
are  now  suing  for  the  balance?"  The  bill  of 
exception  shows  that  the  court  sustained  an 
objection  to  this  question,  hat  does  not  In- 
form us  what  the  objection  was ;  and  we  are 
ther^ore  unable  to  say  whether  the  court 
ruled  correctly  or  otherwise.  Kolp  t.  iipe<At 
et  al.,  11  Tex.  Civ.  App.  685,  83  S.  W.  714, 
and  cases  cited.  If  the  purp<we  of  the  ques- 
tion was  to  show  that  a  part  of  the  deot 
claimed  was  based  upon  a  gambling  trans- 
action, and  If  the  testimony  expected  to  be 
elicited  woold  have  tended  to  establish  that 
fact,  it  would  seem  to  be  a  material  inqnlry. 
However,  there  might  have  been  some  valid 
objection  made. 

The  Judgment  of  the  county  coort  la  re- 
versed and  the  came  remanded. 


TEXAS  CO.  T.  STRANGE. 

(Court  of  Civil  Appeals  of  Texas.    Nor.  12. 
T910.) 

1.  Mabteb  awd  Sbbyaitt  (H  101,  102*)— Safe 

PUiCE  rOB  WOBK— CaBB  RBQUIBBn  OV  MAS- 
TEB. 

As  a  general  rule  the  master  Is  bound  to 
use  ordinary  care  to  furnish  the  servant  with  a 
safe  place  to  work. 
[Ed.  Note.— For  other  cases,  see  Mastur  and 

Servant,  Cent  Dig.  M  135,  171«  172.  178-184. 
192;  Dec.  Dig.  H  101,  102.*] 

2.  Mastbb  Ann  Sbbvaht  ({{  101,  102*)— 
Places  foe  Wobk— Soatfold— Cabb  Re- 
quired OF  Masteb. 

Where  the  employer  provides  a  scaffold  for 
masons  to  work  on,  it  la  his  da^  to  use  ordi- 
nary care  to  see  that  It  Is  safe,  and  failure  so 
to  do  will  make  him  liable  for  rnulting  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  1S5,  171,  172,  178-184, 
192;  Dee.  Dig.  If  101,  102.*] 

3.  Master  ahd  Sa^Awr  (|  209*>— Px.aci  fob 
Work  —  Teicpobabt  Stbuotubb  —  Assoicf- 
TioN  of  Bisk. 

Where  temporary  structures,  erected  to 
complete  a  main  stmetnie,  are  put  up  by  the 
same  workmen  as  are  engaged  on  the  main 
structure,  the  workmen  who  have  put  it  up  as- 
sume the  risk  of  such  structure  being  unsafe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  S  209.*] 

4.  Mabteb  awd  Sebvant  (5  205*)— Places  fob 
Wobk— Scaftold— AssuMPTiosr  or  Risk. 

Wbeis  a  bricklayer  goes  upon  a  scaffold  as 
a  place  of  work,  the  scaffold  having  been  built 
by  carpenters  engased  in  the  same  general .  em- 
ployment, he  has  tue  right  to  assume  that  the 
master  has  performed  Els  duty  to  provide  a 
safe  place  to  work. 

[Ed.  Note.— For  otJier  eases,  see  Master  and 
Servant,  Cent  Dig.  H  M7-M9;  Dec:  Dig.  f 
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5.  Hum  AKD  SUTART  (|  106*)— SSBTAim 
in  DmSBElfT  Z^ASTHXItTS~rELZ.OW  SEBV- 

A  biickUyer*  liaTiu  no  duty  to  erect  scaf- 
foldt  as  a  place  to  wo^  mch  BtroctoTes  being 
fumitbed  tiv  the  maater  and  erected  hj  carpen* 
teiB  separately  engaged,  is  not  a  fellow  servant 
witb  tbe  carpenters. 

[Bd.  Note.— For  otber  caaec  see  Bfaeter  and 
Bervant,  Cent  Dig.  H  875-3^,  4S6-488;  Dec. 
I>ig.  S  196.*] 

6k  Tbiai,  (I  296*)— InsTBUOTloir— Bbbob  Oubxd 
BT  Otheb  iNSTaucnoiT. 

In  an  action  b;  a  servant  for  injaries,  the 
court  charged  that  if  the  plaintiff  while  io  the 
employ  of  the  defendant  as  a  bricklayer,  and 
while  ezerdaing  ordinary  care  in  his  work,  was 
injnied  by  the  giving  way  of  a  KaSold,  due  to 
its  faulty  eonatruction  or  the  oae  of  defective 
material,  or  the  Incompetency  <^  thoea  by  whom 
it  was  built,  or  to  the  fact  that  the  defendant 
either  by  itself  or  its  emplo^£s,  did  not  exercise 
ordinary  care  in  the  e^ction  of  the  scaffold, 
the  defendant  wonid  l>e  liable  for  any  injnriea 
received  as  the  resnlt  of  such  failure.  The 
oonrt  fnrtber  charged  in  effect  that  tbe  master 
was  not  an  insurer  of  a  safe  place  to  work, 
but  that  tbe  measure  of  his  duty  was  ordinary 
care.  Held,  that  any  error  In  toe  first  charge, 
as  imposing  upon  the  defendant  the  duty  of 
faultless  construction,  was  cored  by  the  giving 
of  the  second. 

[Bd.  Note.— For  other  cases,  see  Trial,  Dec. 
IMg.  I  296.*] 

7.  Mabteb  and  Sektant  (i  291*)— InjnsT  to 

SexVANT  — iHSlBUCnOITB- CONFOBHITT  TO 

Evidence. 

AVheie  the  charge  in  an  action  by*  a  swant 
(or  personal  injuries  submits  tbe  right  of  the 
servant  to  recover  upon  tbe  master's  failure  to 
furnish  competent  labor  in  the  erection  of  the 
plaintiff's  place  of  work,  such  instruction  is 
error  where  tbe  evidence  had  not  raised  the 
iaave  of  competent  labor. 

[Ed.  Note.— For  other  casei,  M*  Maater  and 
Servant,  Dec.  Dig.  i  291.*] 

8.  If  ASTEB  AND  BiBTANT  (S  296*)— INJTTBT  TO 
SEBTANI^ACnOR— INSTBUCTION. 

After  tbe  court,  in  an  acUon  by  a  brick* 
layer  for  injuries  by  the  fall  of  a  ecaffold,  bad 

?iven  a  charge  upon  the  assumption  of  risk  it 
urther  charged  that  if  tbe  jury  believed  that 
the  scaffold  was  defective  and  clearly  and  im- 
mediately dangerous,  and  that  tbe  plaintiff  had 
full  knowledge  thereof,  but  proceeded  to  notify 
the  defendant  of  the  dangerous  condition  of  tbe 
scaffold,  and  that  before  It  could  be  repaired  it 
broke  and  fell,  then  the  plaintiff  did  not  assume 
tbe  risk  of  its  dangerous  condition,  and  could 
recover  for  injuries  unless  his  own  want  of 
ordinary  care  caused  or  contributed  to  the  fall 
of  the  scaffdd.  There  was  ctHiflicting  testimony 
as*  to  whether  tbe  plaintiff  knew  of  the  danger 
from  the  scaffold  when  he  went  upon  it  Held, 
that  such  mstmctioo  was  calculated  to  confuse 
and  mislead  tbe  jury,  and  that  there  was  not 
a  sufficient  (grouping  of  facts  to  direct  tbe  atten- 
tion of  the  jury  to  tbe  conditlona  that  would  re- 
lieve plaintiff  from  an  assumption  of  risk. 

[Bd.  Note.— For  other  caaa^,  see  Master  and 
Servant.  Dec.  Dig.  1  295.*] 

a  Mastbb  aHD  Skbvant  (S  217*>— Biskb  Ab- 

SnUXD—KNOWLEDGB  OF  DANGBR—CoNTINU- 
INO  WOBK. 

If  a  bricklayer  goea  upon  a  scaffold,  and 
there  discovers  it  Is  in  Immediate  danger  of 
failing,  and  without  using  proper  care  to  protect 
himself  from  injury  remains  thereon,  waiting 


for  another  diviuon  of  workmen  to  repair  It,  be 
assumes  the  risk  of  hia  position. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  B74-600;  Dec.  Dig.  { 
217.*] 

10.  Masteb  and  Sebtant  (i  217*)— Rises  As- 

SDVBD— KhOWLXDOE  OT  DANGBB. 

When  a  bricklayer  has  discovered  the  dan* 
ger  that  a  scaffold  would  fall,  and  immediately 
after  and  before  he  could  protect  himself  from 
injury  by  the  use  of  ordinary  care,  the  scaffold 
fell,  he  did  not  assume  Qie  risk  of  injury. 

CBd.  Note.— For  other  cases,  see  Master  and 
Servant,  Ceqt  Dig.  ||  674-600;  Deo.  Dig.  { 
217.*] 

11.  bfabtbb  and  servant  (%  236*>--a88uued 
Risk- Knowledge— Obdinaby  Cabe. 

A  bricklayer  who  has  discovered  that  the 
scaffold  on  which  he  Is  to  woA  is  in  Immediate 
danger  of  falling  cannot  wait  thereon  for  It  to 
t>e.  repaired,  unless  his  conduct  in  so  doing  is 
thst  of  an  ordinary  prudent  man. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant  Dec.  Dig.  |  286.*] 

Appeal  from  District  Court,  Dallas  County; 
E.  B.  Muse,  Judga 

Action  by  D.  W.  Stranfe  against  the  Texas 
Company.  Judgment  for  the  plaintiff,  and  the 
defendant  appeals.   Reversed  and  remanded. 

James  L*.  Atitr^  and.  A.  U  Bea^,  for  a^ 
pellant.  Cbas.  F.  Clint  and  Chilton  &  Chil- 
ton, for  appellee. 

RAINSIX,  a  J.  Appellee  brought  this  suit 
to  recover  of  appellant  damages  on  account 
of  personal  injuries  reoelTed  him  while 
In  Its  senrloes  as  a  bricklayer.  The  injury 
was  caused  by  the  falling  of  a  scaffold  erect- 
ed 1^  appdlant  for  the  use  of  appellee  to 
stand  upon  while  laying  brick  In  the  walls 
of  a  building  then  in  the  course  of  construc- 
tion for  appellant  Negligence  was  charged 
against  the  company,  substantially,  as  fol- 
lows: *'V1rst  In  falling  to  use  ordinary  care 
to  furnish  a  safe  work  place.  Second.  In 
furnishing  knotty,  weak,  and  unsound  ttanber 
for  tbe  workmMi  to  use  in  bulldUig  the  scaf- 
fold. Third.  In  employing  and  having  inex- 
perifnoed  and  Incompetent  men  to  select  the 
materials  and  build  the  scaffold.  Fourth.  In 
falling  to  have  a  sufficient  number  of  car- 
pMiters  aigaged  In  and  abont  the  woric  be- 
ing done.  Fifth.  In  falling  to  Inspect  or  tit 
have  an  Inspects  or  some  one  performing  the 
duties  of  an  lnq;>ector.**  The  defendant 
pleaded  the  general  Issu^  assumed  rlt&,  and 
contributory  negllgraice.  A  trial  was  had  and 
resulted  In  a  verdict  and  judgm^it  for  plain- 
tiff, and  the  defendant  prosecutes  this  ap- 
peal. The  sppelUnt  requested  a  [leremptory 
Instruction  in  its  Csvor,  which  was  denied  by 
the  court,  and  this  action  of  tbe  court  Is  ttie 
basis  for  Its  first  asslgnmoit  of  error. 

The  proposition  is  made  that  under  the  dr- 
cumstauces  no  Uabllily  Is  shown  on  the  part 
of  apirellant  for  the  falUi^;  of  the  scaffold. 
As  a  general  rule,  it  la  the  duty  of  tbe  mas- 
ter to  furnish  the  servant  with  a  safe  place 
to  work.    Tbe  measure  of  this  duty  Is  the 
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use  of  ordinary  care.  Ttm  question  arises, 
Does  the  rule  apply  In  tbls  case?  The  ap- 
pellant Insists  that  it  does  not,  while  on  the 
other  hand  the  appellee  Insists  that  It  does. 

The  fact^  about  which  there  la  no  contro- 
versy, are  snbstantlaUy  that  the  appellant 
was  having  an  oil  refinery  constructed,  whidi 
required  the  wectlon  of  several  buildings. 
The  appellant  had  quite  a  force  of  workmen 
employed,  consisting  of  carpenters,  brick- 
layers and  other  workmefi.  There  was  a  gen- 
eral superintendent  of  this  force.  There  was 
a  foreman  of  the  carpenters,  and  one  of  the 
bricklayers. ,  Each  foreman  had  control  only 
of  Ms  particular  squad.  Said  foremen  had 
the  power  to  employ  and  discharge  men,  but 
neither  had  any  power  or  control  of  the 
other's  squad.  The  scaffold  was  erected  by 
the  carpenters  exclusively,  the  masons  taking 
no  part  In  Its  construction.  The  carpenters, 
as  was  the  custom,  had  erected  the  scaf- 
fold on  vrtiicb  it  was  necessary  for  the 
masons  to  stand  In  the  prosecution  of  their 
work,  and  In  this  Instance  as  the  masons 
went  upon  the  scaffold  It  fell  and  the  appel- 
lee was  injured.  It  Is  true  that  the  scaffold 
was  oDiy  a  temporary  one,  but  it  was  erected 
to  stand  for  Uie  use  of  the  masons  Tintll 
the  task  assigned  them  had  been  completed. 
Without  It  the  walls  of  the  building  could  not 
well  have  been  completed  so  It  was  necessary 
for  the  masons  to  use  It  It  was  no  part  of 
the  masons'  duty  to  assist  In  the  erection 
of  said  scaffold,  nor  did  they  assist  In  any 
way  In  Its  erection,  and  under  these  condi- 
tions we  think  it  was  the  master's  duty  to 
use  ordinary  care  In  the  construction  of  said 
scaffold,  and  If  It  did  not  do  so  It  would 
be  liable  for  the  damages  resulting. 

We  think  this  case  dlfferoit  In  principle 
from  those  cases  wliwe  in  the  construction  of 
buildings  It  Is  necessary  to  erect  temporary 
structures  to  complete  the  main  structure, 
and  the  workmen  themselves  erect  such  tem- 
porary structures.  In  such  case  the  workmen 
HBSome  the  risk  of  the  temporary  structures 
being  safe,  while  In  the  case  at  bar  the 
masons  had  the  right  to  assume  tbat  the 
master  bad  done  Its  duty  and  provided  them 
with  a  safe  place  to  work.  There  seems  to 
be  a  conflict  of  authorities  In  other  states 
on  the  principle  here  involved.  There  is  no 
direct  adjudication  1^  our  courts  of  this 
state  on  the  precise  question,  but  there  are 
cases  which  in  principle  are  in  line  with  our 
holding.  Pipkin  V.  Hayward  Lumber  Co.,  43 
Tex.  av.  App.  304,  M  S.  W.  1008;  Smith  v. 
(MI  Co.,  41  Tex.  Civ.  App.  267,  91  S.  W.  383; 
Ry.  Oo.  T,  Keefe,  87  Tex.  Civ.  App.  588,  84 
S.  W.  679 ;  By.  Oo.  v.  Hohn,  1  Tex.  Civ.  App. 
36.  21  S.  W.  &42.  We  are  of  the  opinion  that 
the  authorities  of  other  Jurisdictions  holding 
contrary  to  the  principle  Insisted  upon  by 
appellant,  are  the  better,  and  comport  with 
the  Justice  of  this  case,  some  of  which  we 
dte:  McNamarn  v.  MacDonough,  102  Cal. 
676,  36  Pac.  941 ;  Krelgh  v.  Westlnghouse, 
214  U.  8.  249,  28  Sup.  Ct  619,  &3  L.  Ed.  984; 


C.  4  A.  R.  Co.  V.  Maroney,  170  ni.  520.  48 
N.  R  953,  62  Am.  St  Rep.  396;  Cadden  v. 
Am.  Steel  Barge  Co.,  88  Wis.  409,  60  N.  W. 
800 ;  Sims  v.  Am.  Steel  Barge  Co..  56  Minn. 
68,  57  N.  W.  322,  45  Am.  St  Rep.  451 ;  Kan- 
sas Oo.  V.  Sawyer,  7  Kan.  App.  146,  63  Pac. 
90.  The  servants  who  erected  the  scaffold 
were  not  fellow  servants  of  appellee.  The 
masons  had  no  connection  with  the  build- 
ing of  the  scaffold.  The  appellant  had  under- 
taken to  furnish  It  for  the  masons,  and  the 
doctrine  of  fellow  servante  does  not  a^Iy  In 
this  instance. 

Appellant's  second  asstgnment  ot  error  cmn- 
plalns  of  the  followli^  paragraph  of  the 
charge,  which  reads:  "If  you  find  from  the 
evidence  that  on  or  aboat  August  17,  1907, 
the  plaintiff  was  in  the  emplvy  of  the  defmd- 
nnt  as  a  brick  mason,  and  while  llien  and 
there  engnged  in  the  discharge  of  his  duty  In 
laying  brick  and  exercising  ordinary  care  In 
discharging  said  duties,  said  scaffolding  gave 
way  and  caused  the  plaintiff  to  fall  therefrom 
to  the  ground,  as  complained  of  in  his  first 
amended  original  petition,  and  he  was  there- 
by injured  In  the  manner  set  forth  in  his  first 
amended  original  petition,  and  that  said  scaf- 
fold gave  way  and  fell  because  of  faulty  con- 
struction, or  because  of  defective  or  unsound 
material  therein,  or  because  of  the  Incom- 
petency of  those  who  constructed  the  same^ 
or  that  the  defendant  failed  to  exercise  or- 
dinary care  In  the  construction  of  said  acaf- 
foldlng  by  Itself,  or  Uirough  Its  employe^  or 
agents,  or  failed  to  fumiob  sound  material 
for  the  construction  thereof,  or  failed  to  fur- 
nish competoit  labor  to  construct  the  same, 
then,  and  In  either  of  such  events,  for  fail- 
ure to  furnish  either  of  the  Instrumentalities 
Just  hereinbefore  Indicated,  It  would  be  liable 
to  the  plaintiff  tvr  damages  for  any  injuries 
on  account  of  either  of  such  ftllnres.  which 
may  have  been  then  and  there  Infiicted  upon 
him,  and  in  such  event  you  will  find  for  the 
plaintiff  damages  in  such  sum  as  the  evidence 
discloses  he  may  be  entitled  to." 

Under  this  assignment  Is  submitted  the 
foJIowIng  proposition:  "The  charge  complain- 
ed of  not  only  required  the  defendant  to  use 
ordinary  care  In  the  construction  of  the  scaf- 
folding, but  plainly  imposed  upon  It  the  ab- 
solute duty  of  faultless  construction  and  of 
furnishing  material  free  from  defects  and 
of  hiring  competent  laborers,  rather  than 
merely  using  ordinary  care  in  fliose  respecta^ 
which  of  course  was  oror." 

While  the  paragraph  complained  of  Is  not 
free  from  the  construction  confided  for  by 
appellant  yet  we  think  the  objections  were 
cured  by  the  court  in  other  portlims  of  the 
charge,  where  the  Jury  were  instructed.  In 
effect,  tb&t  the  master  was  not  an  insurer  of 
a  safe  place  to  work,  but  the  measure  of  the 
master's  duty  was  ordinary  care.  The  charge, 
in  tills  respect  when  considered  as  a  whole^ 
was  snfflcioit,  and  presoits  no  reversible  Bt- 
ror.  The  paragraph  complained  of  is  er- 
roneoDB  In  submitting  the  right  to  recorer.  If 
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appellant  "failed  to  furnish  competent  labor 
to  constrnct  the  same,"  as  ttae  evidence  failed 
to  raise  tbe  issae  of  competent  labor. 

The  third  assignment  of  error  is  to  the 
following  Instruction:  "If  you  believe  from 
the  evidence  that  the  scaffold  in  auestlon  was 
clearly  defective  and  that  the  plaintiff  had 
a  full  knowledge  thereof,  and  that  it  was 
clearly  and  Immediately  dangerous,  and  that 
the  plaintitr  had  a  full  knowledge  thereof, 
but  that  he  proceeded  npon  said  discovery 
to  notify  the  defendant  of  the  defective  and 
dangerous  condition  of  the  scatfoldlng,  and 
that  before  It  could  be  repaired  or  strength- 
ened, the  same,  without  the  fault  of  plalntlft, 
broke  and  fell,  then  and  In  that  event  plain- 
tiff did  not  assume  any  risk  la  connection 
with  its  defective  or  dangerous  condition, 
and  although  he  may  have  known  of  trnth 
snch  defects  and  danger,  be  could  stUl  re- 
cover, as  hereinbefore  Indicated,  unless  you 
believe  and  find  from  the  evidence  that  his 
own  want  of  ordinary  care  caused  or  con- 
tributed to  causing  said  scaflFold  to  fall  and 
break  and  Injure  him,  as  aforesaid." 

We  are_  Inclined  to  think  this  charge  ^as 
calculated  to  confuse  and  mislead  the  Jury. 
There  was  testimony  by  plaintiff  that  he  did 
not  know  the  scaCTold  was  dangerous  before 
he  went  on  It,  while  on  the  other  band  there 
was  testimony  tending  to  show  that  he  did 
know  It  was  not  safe  when  he  went  on  It 
Plaintiff's  theory  Is  that  he  did  not  know, 
but  that  after  be  had  gone  on  the  scaffold  he 
discovered  Its  defective  condition  and  called 
for  the  carpenters  to  fix  It,  and  before  he 
could  get  off  l^fell  and  he  was  Injured.  The 
court  in  writing  the  charge  probably  had  this 
theory  In  view  and  attempted  to  present  It 
to  the  Jury,  but.  If  so,  he  failed  to  present 
It  in  a  clear  manner  so  as  to  properly  pre- 
sent it  to  the  Jury,  and  it  Is  therefore  error. 
He  had  charged  on  assumed  risk,  and  there 
was  not  a  sutfldent  grouping  of  facts  In 
the  charge  complained  of  to  direct  the  at- 
tention of  the  Jury  to  the  condition  that 
would  relieve  appellee  from  assumed  risk. 
If,  after  appellee  went  upon  the  scaffold,  he 
discovered  the  immediate  danger  of  Its  fall- 
ing, and  did  not  use  proper  care  to  protect 
himself  from  Injury,  but  r«ualned  thereon 
waiting  for  the  carpenters  to  repair  it,  he 
assumed  the  risk.  If,  however,  aXter  discover- 
ing the  danger  the  scaffold  Immediately  fell, 
end  he  did  not,  by  the  use  of  ordinary  care, 
have  time  to  protect  himself  from  injury,  he 
did  not  assume  the  risk.  After  discovering 
the  immediate  danger  of  the  scaffold  falling 
he  could  not  wait  for  the  carpenters  to  fix 
It  unless  In  the  exercise  of  ordinary  care  an 
ordinarily  prudent  man  would  have  remained 
thereon.  These  were  issues,  under  the  evi- 
dence, that  required  the  determination  of  the 
Jury. 

For  the  errors  indicated,  the  Judgment  Is  re- 
versed and  the  caase  remanded. 


SCHWANTKOWSKY  et  al.  v,  DYKOWSKT. 

(Obort  «t  Civil  Appeals  of  Texas.    Nov.  23., 
T910.) 

1.  EiVIDKITCB  (}  448*)— PaBOZ.  E^riDBNOB— Alf- 
BIOUITT. 

While  parol  evidence  is  hiadmissible  in  the 
absence  of  fraud  and  mistake,  to  contradict  or 
change  the  terms  of  a  written  contract,  where 
such  a  contract  is  amblgnoiu,  parol  evidence  is 
admissible  to  show  the  agreement  of  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  §i  2066-2082 ;  Dec.  Dig.  i  44&*] 

2.  EvinsncB  (S  4fi0*)— Parol  Evidence— Am- 

BIGUTTT— GONTBACT  AND  DEED. 

A  vendor  contracted  in  writing  to  convey 
"^0  acres  of  land,  part  oT*  a  specified  league 
of  land,  "being  the  same  premiaes  sold  to"  the 
vendor  by  a  specified  deed  recorded  as  stated,  to 
which  reference  was  made.  The  deed  referred  to 
conveyed  to  the  vendor  480  acres  of  land,  more 
or  leas,  by  metes  and  bounds,  excepting  tbe 
graveyard  and  right  of  way.  The  deed  made  by 
the  vendor  in  puraoance  of  the  contract  also 
conveyed  490  acres,  more  or  lesa,  by  metes  and 
bounds,  making  the  same  reservations.  Held 
that,  tbe  contract  and  the  deeds  were  sufficient- 
ly amblgooos  to  permit  evidence  of  a  parol  col- 
lateral agreement  that  the  imrchaser  should 
have  the  land  surveyed  after  conveyance, '  and 
that  for  any  shortage  in  qnantity  there  should 
be  an  abatement  of  the  purchase  pfl^. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  2066-2082;  Dec.  Dig.  {  450.*} 

3.  VBNDOB  and  PnBCHABEB  (§  176*>— Shobt- 
AOS  IN  QuANTiTT— Right  to  Abateuent  in 
Pbicb. 

That  a  wife  had  joined  with  her  husband  In 
conveying  over  400  acres  of  land,  in  200  of 
which  she  could  cialm  a  homestead,  Id  consid- 
eration that  the  purdiase-price  notes  should  be 
her  separate  property,  and  had  not  participated 
in  any  representations  of  the  hushand  as  to 
guantity  nor  in  an  alleged  agreement  of  bis 
that  the  purchaser  should  have  credit  on  the 
notes  for  shortage  subBequently  discovered,  would 
not  preclude  tbe  purchaser  from  asserting  his 
right  to  such  creatt  In  an  action  by  tbe  wife 
and  husband  on  all  tlie  notes,  they  falling  due 
under  the  provisions  of  the  conveyance  upon 
failure  to  pay  Interest  on  the  firat  note,  <m  the 
ground  that  the  land  was  the  wife's  homestead, 
where  a  shortage  of  only  36  acres  was  claimed, 
her  homestead  right  not  being  affected,  especial- 
ly where  the  agreement  as  to  shortage  was  a 
part  of  the  consideration  for  the  notes  and  it  ap- 
peared  that  the  wife  was  present  and  acquiesced 
IB  the  agreement 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  iJig.  fiS  333-340;  Dec.  Dig.  S 
176.*] 

4.  Afpeaz.  and  Ebbob  ({  1001*)  —  Review — 
FiNDinas  or  Fact. 

In  an  action  by  vendors  on  purchase-money 

notes,  where  defendant  claimed  that  the  sale 
was  of  a  tract  contsinins  ^0  acres  more  or 
less,  with  an  agreement  for  an  abatement  in 
price  la  case  of  shortage  in  quantity,  and  plain- 
tiffs claimed  a  sale  in  bulk  and  denied  such 
agreement  for  shortage,  a  judgment  determining 
such  issue  for  defendant,  upon  competent  testi- 
mony of  both  parties,  will  oot  be  oiatorbed  on 
appeal,  where  there  la  evidence  snffldent  to  war- 
rant It 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3828-3034;  Dec.  Dig.  | 
1001.*] 
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6.  TBNDEB  (8  12*)— SUPFICIEKCT. 

The  maker  of  a  seriea  of  DOte&  payable  at 
yearly  ioterrals,  which  provided  that,  oa  any 
deEault  in  payment  of  pnndpal  or  of  the  Inter- 
est, the  holder  might  declare  the  whole  series 
dne,  made  a  tender,  at  matari^  of  the  first  note, 
of  Its  amount  and  of  interest  on  all  the  others 
except  the  last,  claiming  a  credit,  applicable  to 
the  last  note,  suffideot  to  satisfy  it  The  credit 
aa  finally  determined  was  insufficient  to  meet 
the  whole  note.  Held  that,  as  interest  was  due 
on  the  balance,  the  tender  was  InsaffideDt  in 
amount,  so  that  the  liolder  oonld  property  refuae 
it  and  elect  to  matoze  the  whole  series, 

[Bd.  Note.— ^For  other  ease&  see  Tender,  Gent. 
Dig.  IS  21-28;  Dec  Dig/iUL*} 

Appeal  from  District  Courts  WashingtOD 
County;  Ed.  R.  Sinks,  Jndge. 

Action  by  Katberlne  Schwantkowsky  and 
another  agnlnat  Ignac  Dykoiraky.  Judgment 
of  dismissal,  and  plalntUCs  appeal.  Revers- 
ed and  rendered. 

W.  W.  Searcy,  for  apptilanta. 

RICE.  J.  It  appears  from  the  record  that 
on  the  lOtb  day  of  October,  1907,  William 
Schwantkowsky,  the  husband  of  Katberlne 
Schwantkowsky,  entered  into  tbe  following 
contract  w^th  Ignac  Dykowsky,  for  the  sale 
to  him  of  a  certain  tract  of  land  near  Chap- 
pell  Hill  In  Washington  county,  upon  wblch 
he  and  bia  wife  Eatberine  were  then  living, 
to  wit: 

"State  of  Texas,  county  of  Washington. 

"Know  all  men  by  these  presents:  That  I, 
Wm.  SchwantkowskI  have  this  day  t>argalned 
and  sold  to  Ignac  Dykowskl,  both  of  said 
state  and  county.  4S0  acres  of  land  part  of 
tbe  D.  Lawrenoe  league  of  land  In  Washing- 
ton county,  Texas,  being  the  same  land  sold 
to  me  by  Mrs.  a  P.  Smith  et  al..  Sept  28tb, 
1801,  recorded  In  book  26,  page  11^  deed 
records  of  Washington  county,  to  which  ref- 
erence is  here  made  and  declared  a  part  here- 
of upon  tbe  following  terms  and  conditions, 
to  wit:  The  above  land  is  sold  for  $20,000 
total  consideration,  |5,000  to  be  paid  In  cash 
on  January  lat,  1006,  by  said  Ignac  Dykow- 
skl, and  he  to  execute  and  dellvw  his  notes 
for  f 15,000,  In  ten  notes  for  $1,600  each,  dne 
on  or  before  January  1,  1909,  10,  11,  12,  13, 
14, 15, 16,  17  and  18  and  19  respecUvdy,  pay- 
able to  said  SchwantkowskI  et  al.,  beuing  in- 
terest at  the  rate  of  seven  per  cent  per  an- 
num from  January  Ist,  1908,  upon  the  deliv- 
ery of  a  good  and  snfflclent  deed.  The  said 
Ignac  Dykowskl  bas  this -day  d^xnited  in 
the  First  Natl.  Bank  of  Brenham  the  som  of 
^400,  payable  to  Uie  order  of  WlUlam 
Sc-hwantkowsky  upon  failure  or  refusal  of 
said  Ignac  Dykowsky  to  comply  with  his 
part  of  tbe  contract,  said  Wm.  Schwantkow- 
skI is  to  credit  this  amount  on  .cash  pay- 
ment of  $5,000  to  be  made  January  1st,  1908, 
the  said  Wm.  SchwantkowskI  bas  this  day 
executed  his  promissory  note  for  $400  to 
Ignac  Dykowskl  or  order,  due  January  1, 


1908,  at  Brenham,  Texas,  conditioned  npm 
the  said  Wm.  Schwantkowski's  failure  or  re- 
fusal to  comply  with  bis  part  of  this  con- 
tract Upon  his  complying  with  his  part  of 
said  contract,  said  $400  note  is  to  be  null  and 
of  no  etFect  Should  the  said  Wm.  Schwant- 
kowskI fall  from  any  reason  to  make  or  de- 
liver said  deed  as  above  mentioned  to  the 
said  Ignac  Dykowskl,  tbe  money  so  deposit- 
ed In  the  bank  Is  to  be  returned  to  tbe  said 
Dykowsky  and  the  said  Schwantkowsky  $400 
note  Is  to  become  due  and  payable  as  against 
SchwantkowskI.  It  is  fully  understood  tbat 
upon  failure  of  Dykowskl  to  comply  with  bis 
part  of  this  contract  the  $400  deposited  in 
the  bank  is  to  become  the  property  of  said 
Wm.  SchwantkowskI  as  a  forfeit  for  failure 
to  so  comply  and  said  note  for  $400  is  to  be- 
come null  and  void  and  of  no  elfect 
"This  Oct  10th,  1907. 

''[Signed]  Wm.  Schwantkowsky. 
hto 

**Ignac  X  Dykowsky.** 
marie 

That  thereafter,  on  the  23d  day  of  Decran- 
ber,  1007,  In  pursuance  of  said  agreement 
tbe  said  Wm.  Schwantkowsky  and  bis  wife. 
Katberlne,  conveyed  to  said  Ignac  Dykowsky, 
by  their  warranty  deed,  the  tract  of  land  re- 
ferred to  In  said  agreement,  in  conatderatlon 
of  $20,000,  $S,000  of  which  was  paid  them  In 
cash,  and  the  execution  and  delivery  to  tbe 
said  Katberlne  of  his  (Dyktmsky's)  10  ven- 
dor's lien  notes,  each  for  tbe  sum  of  $1,000, 
dne  respectively  on  the  1st  of  January,  1909, 
1910,  lOU,  1912,  1913,  1914,  1915,  1916,  1917, 
and  1918,  payable  to  the  or^er  of  tbe  said 
Katherine  Schwantkowsky,  each  bearing  in- 
terest at  the  rate  of  7  per  cent  per  annum 
from  January  1,  1908,  Interest  payable  an- 
nnally,  and  each  providing  tbat  In  the  event 
of  failure  or  refusal  on  the  part  of  Dykow- 
sky to  pay  any  one  of  said  notes  when  dne, 
or  any  Installmoit  of  Interest  thereon,  that 
the  owner  and  holder  of  said  notes  would 
have  tbe  right  to  mature  any  and  all  of 
them,  said  notes  providing  for  10  per  e&at. 
attorney's  fees,  In  tbe  event  tb^  were  placed 
In  the  bands  of  an  attorn^  for  collection. 
Tbe  deed  from  Mrs.  G.  P.  Smith  and  others 
to  Wm.  Schwantkowsky,  referred  to  In  said 
contract,  conveyed  490  acres  of  land,  more 
or  less,  by  metes  and  bounds,  excepting  tbe 
grav^ard  and  right  of  way  out  of  said  con- 
veyance ;  and  the  deed  from  Wm.  Schwant- 
kowsky and  wife  to  Dykowsky  also  conveyed 
490  acres,  more  or  less,  by  metes  and  bounds, 
making  the  same  reservations  as  to  tbe 
graveyard  and  right  of  way. 

A  controversy  arose  out  of  thia  transac- 
tion, based  on  a  shortage  In  said  tract  of 
land  so  conv^ed.  It  was  dalmed  on  tbe 
part  of  Dykowsky  tbat  at  tbe  time  of  mak- 
ing and  entering  Into  the  contract  and  agree- 
ment hereinbefore  set  out.  aa  well  as  prior 
to  and  at  the  time  of  the  execution  of  the 


■•^or  other  casea  see  same  topic  and  Mctlon  NUUBER  in  Dea.  Dig.  *  Am.  Dtg.  K«7  No.  Series  *  Rep'r  InOoxM 
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deed  aboT©  referred  to,  that  Wm.  Scliwant- 
kowaky  agreed  tfaat  it  there  wu  a  ahortage 
in  said  tract  of  land,  that  the  amoont  there- 
to ahonld  be  anilled  as  a  credit  or  payment 
apon  the  last  note  flTen  by  him  In  part 
payment  for  said  land.  Appellants,  on  the 
other  hand,  denied  that  any  suCh  agreement 
was  ever  made,  bnt  claimed  that  the  land 
was  sold  In  solldo,  or  In  bulk,  for  $20,000  to 
said  Dykowsky.  On  the  maturity  of  the  first 
note^  Dykowsky  taidawd  to  appellanta^  the 
holdors  of  said  notes,  tlw  amonnt  doe  there- 
on. t(«etlitf  with  Intwest  on  all  of  the  other 
notes,  sare  and  exceiit  the  Intwest  due  on 
the  last  note,  to  wit,  that  maturing  January 
1.  101^  and  refused  to  pay  the  interest  on 
it.  on  the  groond  that  there  was  a  shortage 
in  the  land  sufficient  in  amount,  at  the  price 
paid,  to  pay  oft  and  satis^  said  note;  and 
that,  therefore,  there  was  no  Interest  due 
thereon.  In  March,  IOCS,  prior  to  the  Insti- 
tution of  this  suit,  Dykowsky  brought  a  suit 
In  the  district  court  of  said  Washington  coun- 
ty against  appellants  wherein,  in  his  amend- 
ed petition,  he  set  op  that  when  he  bought 
the  tract  of  land  above  referred  to  from  ap- 
p^antB  that  both  he  and  Wm.  Schwant- 
kowsky  were  under  the  belief  that  the  same 
contained  490  acres,  but  that  it  was  agreed 
between  them  that  as  Schwantkowsky  and 
wife  desired  to  remove  immediately  to  Cali- 
fornia, that  he,  Dykowsky  should  thereafter 
have  the  land  surveyed,  and  that  In  the 
event  it  was  ascertained  that  the  same  did 
not  exceed  or  fall  short  more  than  two  acres 
of  said  amount,  that  then  It  would  make  no 
difference  In  the  price  to  be  paid ;  but  that  If 
the  shortage  should  exceed  two  acres,  then 
the  amount  of  such  shortage  should  be  cred- 
ited upon  the  last  note  executed  by  him  In 
payment  for  said  land,  at  the  rate  paid  there- 
for per  acre.  It  was  further  alleged  that 
said  land  had  been  surveyed  by  him  In  pur- 
suance of  said  agreement,  and  that  the 
same  had  fallen  short  a  little  over  S6  acres, 
and  that  he  was  entitled  to  have  said  short- 
age, amounting  to  $1,503.16,  credited  upon 
said  note.  In  a  different  count  It  was  alleg- 
ed by  I^kowsky  in  said  suit  that  Schwant- 
kowsky knew  at  the  time  the  making  of 
said  contract  and  conveyance  that  said  tract 
of  land  did  not  contain  490  acres,  but  rep- 
resented to  him  that  the  same  did  so  contain 
490  acres,  and  that  upon  an  actual  survey  It 
was  found  to  be  short  a  fraction  over  36 
acres,  which  he  was  entitled  to  have  credited 
upon  said  note ;  that  he  relied  upon  said  rep- 
resentation so  made  by  Schwantkowsky,  and 
was  Induced  thereby  to  execute  said  agree- 
ment and  purchase  said  land.  This  last- 
mentioned  suit  was  pending  at  the  time  the 
present  suit  was  filed.  Thereafter,  on  the 
9th  day  of  January,  1900,  appellants  brought 
this  suit  in  said  district  court  to  enforce  the 
collection  of  all  of  said  notes,  upon  the 
sroand  that  the  failure  and  refusal  on  the 
part  of  Dykowsky  to  pay  the  interest  on 
said  last  note  had  matured  the  entire  series 


of  notes;  and  that  by  reason  ot  an  agreanmt 
l>etween  Wm.  SfAwantkovsky  and  his  wife, 
Katherine  Schwantkowsky.  at  the  time  of 
the  making  of  said  conveyance  and  the  execu- 
tion of  said  notes,  that  the  same  had  become 
and  were  hw  s^rate  property.  In  answer 
th^to,  appellee  filed  a  plea  in  atiatement,  to 
the  effect  that  suit  had  been  prematurely 
brought,  for  the  reasons  hereinbefore  set 
out,  and  asked  that  the  same  be  dismissed. 
This  plea,  however,  did  not  contain  any  alle- 
gation of  mutual  mistake  between  the  par- 
ties nor  fraud  on  the  part  of  appellants  by 
which  he  was  induced  to  purchase  the  land, 
but  simply  set  up  the  fact  that  at  the  time 
the  contract  for  the  sale  of  the  land  was 
made,  and  at  the  time  of  the  execution  of 
the  deed  by  appellants  to  him,  said  Wm. 
Sdiwantkowsky  agreed  that  appellee  might 
have  the  land  surveyed,  and.  In  the  event  of 
a  shortage  therein,  the  same  should  be  cred- 
ited upon  the  last  note  given  In  payment 
therefor,  likewise  setting  up  the  shortage, 
as  subseqnentiy  ascertained,  as  well  as  the 
tender  as  above  stated.  Both  the  present 
case  and  the  case  brought  by  Ignac  Dykow- 
sky against  appellants  hereinbefore  referred 
to  were  tried  on  the  same  day  by  the  court 
without  a  jury,  and  separate  Judgments  ren- 
dered therein,  by  which,  In  the  Instant  case, 
the  plea  of  abatement  was  sustained  and  the 
case  dismissed  at  appellants'  cost;  and  In 
the  case  brought  by  said  Dykowsky  against 
appellants  to  have  the  amount  of  the  short- 
age applied  as  a  credit  on  the  last  not^  judg- 
ment was  rendered  finding  that  there  was  a 
shortage  in  the  land  to  the  amount  of  2S 
acres,  whidi  at  the  price  to  be  paid  per  acre, 
$40.81,  amounted  to  the  sum  of  $l,02a25, 
which  was  allowed  as  a  credit  niMn  said  last 
note,  from  both  of  which  judgments  appel- 
lants have  appealed. 

The  cases  were  not  consolidated  by  the 
trial  court,  but  since  the  litigation  arose 
out  of  the  same  transaction,  and  the  facts 
in  the  one  are  exactly  similar  to  diose  In  the 
other,  there  being  only  a  slight  difference 
heretofore  noted  in  the  pleadings  of  tiie  par- 
ties, we  wm  endeavor  In  the  present  opinion 
to  determine  the  law  arising  upon  both  ap- 
peals. It  la  insisted  by  appellants  in  the 
Instant  case,  a  suit  to  enforce  the  collection 
of  the  notes,  that  the  court  erred  in  sus- 
taining the  plea  In  abatonent  and  dismissing 
the  suit,  assigning  as  a  reason  tiierefor  the 
action  of  the  court  in  jwrmlttlng  amiellee. 
over  their  objection,  to  introduce  the  test^ 
mony  of  himself  and  another  witness,  to  the 
effect  that  Wm.  Schwantkowsky,  prior  to 
the  execution  of  the  contract  and  deed,  agreed 
with  appellee  that  he  might  have  the  land 
surveyed,  and  in  the  event  of  a  shortage 
therein,  that  the  amount  thereof  should  be 
credited  upon  the  last  uote,  contending  that, 
in  the  absence  of  an  allegation  of  fraud,  ac- 
cident, or  mistake,  it  is  not  permissible,  by 
parol  testimony,  to  contradict,  vary,  alter. 
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or  diange  the  terms  of  tba  written  contract 
Thlfl  doctrine  Is  elementarr  and  is  tllnstrated 
b7  nomeroas  authorities  In  our  own  stat^ 
among  which  are  the  following:  Lynch  v. 
Ortlieb  et  al.,  70  Tex.  780,  8  S.  w.  815;  Bel- 
cher T.  Molhall,  07  frez.  17;  Self  t.  King. 
28  a?ez.  553;  Milliken  t.  Callahan  Gonnt7> 
e&  Tex.  210.  6  S.  W.  ^SSl;  Jones  t.  Btsley. 
91  T«.  7,  82  S.  W.  1027;  Rol»echt  v.  Pow- 
ers, 1  Tex.  ClT.  App.  282.  21  S.  W.  318; 
Weaver  t.  CI^  of  OalnesTill^  1  Tex.  Civ. 
App.  286,  21  S.  W.  317;  WlUls  Bros.  t.  By- 
ars,  2  Tex.  GIt.  App.  136,  21  S.  W.  320; 
LooQte  T.  Tillman,  ft  Tex.  Civ.  App.  332,  22 
S.  W.  S24.  Bnt  tUs  doctrine  does  not  apply 
where  the  Instrom^ts  under  consideration 
are  ambignouB,  In  which  event  it  would  be 
competent  to  Introduce  evidence  showing,  or 
tending  to  show,  what  tn  fact  was  the  agree- 
ment of  the  parties.  The  instrumeots  In  the 
present  case  are,  in  the  opinion  of  the  ma- 
jority of  the  court  (not  concurred  in  by  the 
writer,  however),  considered  so  ambiguous 
as  to  authorize  the  introduction  of  the  tes- 
timony complained  of^  for  which  reasons  we 
overrule  this  assignment,  and  hold  that  the 
testimony  was  properly  admitted. 

Appellants  also  insist  that  the  court  erred 
in  sustaining  the  plea  tn  abatement,  because 
it  was  alleged  and  shown  by  them  that  the 
notes  Bued  upon  were  the  separate  property 
of  appellee  Katherlne  Schwantkowsky,  since 
it  was  agreed  between  her  and  her  husband, 
at  the  time  of  the  transaction  la  ques- 
tion, that  if  she  would  Join  In  the  execution 
of  said  conveyance,  tbe  same  being  her 
homestead,  then  and  to  that  event  said  notes 
should  become  her  separate  property;  and  it 
being  allied  and  shown  that  she  had  not 
participated  In  the  representatious  and  agree- 
ment claimed  to  have  been  made  by  her 
husband  to  and  with  said  Dykowsky,  and  it 
appearing  that  she  had  joined  in  said  con- 
veyance by  reason  of  said  promise  on  the 
part  of  ber  husband,  that  she  was  in  nowise 
bound  thereby.  Wherefore,  she  was  entitled 
to  recover  upon  said  notes,  for  which  reason 
it  was  error  to  sustain  said  plea  in  abate- 
ment and  dismiss  said  cause — citing  in  sup- 
port of  this  contention  the  following  au- 
thorities: Luzenberg  v..  Bexar  Bldg.  Ass'n, 
0  Tex.  Civ.  App.  261,  29  S.  W.  237;  Fant  v. 
Wickes,  10  Tex.  Civ.  App.  394,  32  S.  W. 
126;  Blum  v.  Ught,  81  Tex.  414,  16  S.  W. 
1090;  Gatewood  v.  Scurlock,  2  Tex.  CIr. 
App.  98,  21  S.  W.  55;  Bumham  v.  McMIch- 
ael,  6  Tex.  Olv.  App.  496*  26  S.  W.  887; 
Wadklna  v.  Watson,  86  Tex.  194,  24  S.  W. 
385,  22  I*.  R.  A.  779;  Speer  on  Married  Wo- 
men,  {  68.  We  do  not  believe,  however,  tbat 
the  doctrine  asserted  in  said  cases  is  applica- 
ble to  the  case  at  bar,  for  the  reason  tbat  Mrs. 
Schwantkowsky  could  only  claim  homestead 
In  the  tract  conv^ed  to  the  extent  of  200 
acres;  and  it  appears  that  there  was  more 


than  200  acres  in  excess  ot  tbc  homestead, 
tbe  notee  fdr  which  woidd  aggregate  more 
than  $&,000l  Nor  do  we  believe  that  the 
husband  coold,  by  gift  or  otherwise^  defeat 
the  rights  of  the  purchma  of  the  land  to 
have  tbe  shortage  applied  as  a  credit  on  said 
notes,  especially  so,  slnoe  her  rights  In  the 
proceeds  o^  the  homeetead  wonld  not  be  af- 
fected thereby.  Besides  fliis,  tbe  i^ree- 
ment  as  to  shortage  was  a  part  of  tbe 
consideration  for  the  notes,  and  tt  was 
shown  tbat  she  was  preset  and  acquiesced 
In  the  agreonmt,  for  which  reason  the  aa- 
signment  presenting  this  question  Is  oyat- 
mled. 

In  both  suits  appellants  replied  by  sup- 
plemental petition  to  the  effect  that  the  sale 
was  not  by  the  acre  but  in  bulk  for  $20,000, 
and  denied  making  the  agreement  pleaded  by 
appellee;  and  this  issue  In  this  as  well  as 
the  Dykowsky  Case  was  fully  considered  by 
the  court  upon  testimony  offered  by  both 
sides.  And  since  this  evidence  was  properly 
admitted  in  that  case,  because  of  the  allega- 
tions of  mistake  and  fraud,  it  would  seem 
tbat  the  Judgment  of  the  court  determining 
this  issue  in  favor  of  Dykowsky  must  be  re- 
garded as  settling  the  controversy  between 
them,  where  the  evidence  Is  sufficient  to  war- 
rant the  Judgment;  for  which  reason  the 
Judgment  in  that  caa^  we  think,  should  not 
be  disturbed. 

It  will  be  recalled,  however,  as  ai^llcable 
to  the  instant  case,  that,  according  to  ap- 
pellee's contention,  be  only  had  the  right  to 
have  the  amount  of  tbe  shortage  allowed  as 
a  credit  upon  tbe  last  note.  The  court  found 
that  this  shortage  amounted  to  (1.020.25,  not 
enough  to  pay  off  and  satisfy  the  last  out- 
standing note.  So  If,  as  found  by  the  court, 
appellee  was  entitled  to  a  credit  of  $1,020.25 
on  this  note,  and  as  tbis  amount,  in  our  Judg- 
ment, should  have  been  credited  upon  tbe 
principal  as  of  date  of  the  note,  then,  as 
tbia  fell  short  of  paying  off  the  note  in  full, 
it  Is  evident  tbat  there  was  due  appellants 
Interest  on  tbe  balance  unpaid  of  said  note 
at  the  time  tbe  tender  pleaded  by  appellee 
was  made;  and  as  said  tender  did  not  in- 
clude tbe  amount  of  such  Interest  upon  said 
balance,  then  the  same  was  not  In  fact  a 
tender  of  tbe  whole  amount  due  by  appellee 
to  appellants,  for  which  reason  they  were 
Justified  In  refusing  to  accept  tbe  amount  so 
tendered  and  to  Institute  this  suit. 

Wherefore,  we  think  tbe  court  erred  In 
sustaining  tbe  plea  In  abatement  and  dis- 
missing tbe  suit,  for  which  reason  we  now 
here  reverse  tbe  judgment  of  the  court  be- 
low and  render  judgment  In  favor  of  appel- 
lants for  the  full  amount  of  said  notes  and 
interest  due  thereon,  less  ttie  sum  of  $l,02a- 
26.  found  by  the  court  as  the  value  of  the 
shortage  In  said  land. 

Bevorsed  and  rendered. 
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BCHWANTKOWSCT  et  al.  t.  DXKOWSKI. 

(CoQit  of  CMl  Appeals  of  Tezw.  Mot.  28, 

1910.) 

Appeal  from  District  Coar^  Washington  Goun- 
t7 :  Ed.  R.  Sinks.  Judge. 

Action  b;  Ignac  DTkowski  against  William 
Scbwantkowsky  and  another.  Judgment  for  the 
plaintiff  and  tht  defendants  appeal.  Affirmed. 

W.  W.  Searcy,  for  appellants.  Mathis,  Budt- 
anan  &  fitone  and  Ij.  EI  Raabeny,  for  Appel- 
lee. 

RICEt,  J.  While  this  case  was  not  ctmsoll- 
dated  in  the  trial  court  with  cause  No.  4,688, 
B^led  Katherine  Schwantkowskr  et  al.  t.  Ignac 
Dykowski  (which  has  been  disposed  of  by  tbis 
court  by  an  opinion  this  da;  rendered)  ISI  S. 
W.  373.  still,  as  it  is  based  upon  the  same  trans- 
action, and  the  two  records  Involve  and  present 
analogous  questions,  we  have  considered  th«m 
together,  as  shown  by  said  opinion,  to  which 
reference  Is  here  made;  and,  for  the  reasons 
therein  indicated,  we  believe  that  no  error  has 
been  shown  in  the  action  of  the  trial  court  in 
this  case*  and  its  judgment  is  therefore  at- 
flnned. 

Affirmed. 


HOUSTON  &  T.  a  B.  C».  T.  ANDERSON. 
(Court  of  CSvil  Ajqiteals  of  Texas.    Nov.  10, 
19ia    Rehearing  Denied  Dec  14,  1910.) 

1.  MASIXB  AlID  SEBVART  (f  160*)— In  J  OKIES 

TO  Sebvast— ItaouoBii<»— SumoiEnoT  or 
Evidence. 

Where,  witbcnt  giving  fbe  warning  required 
by  its  rules  of  intention  to  move  a  car,  defend- 
ant railroad  moved  a.  car  thereby  causing  plain- 
tiff, a  brakeman,  who  was  on  the  car  discnaiging 
bis  duties,  to  tEul  and  be  injured,  defendant  was 
liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Seijjnt,  Cent  Dig.  S{  297,  299-307;  Dec  Dig. 

2.  Dauaoes  (I  132*)— Febsohai.  Injubies— 
Excessive  Damages. 

Where  plaintiff,  a  brakeman,  87  years  old 
and  earning  about  S9S  a  month,  was  probably 
permanently  injured,  was  confined  to  the  hos- 
pital about  four  months,  and  was  18  months 
after  the  accident  still  suffering  wltii  one  ankle 
which  unfitted  him  for  the  labor  he  was  trained 
to  perform,  a  verdict  for  $S,262  was  not  exces- 
sive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
(^t.  Dig.  H  178k  S72-385.  896;  Dee.  Dig.  S 

Appeal  from  District  Court*  Harrla  Coun- 
ty; W.  P.  Hamblen.  Judge. 

Action  by  T.  N.  Anderson  against  the 
Houston  &  Texas  Central  Railroad  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  l4Uie, 
Woltera  &  Storey,  for  appelant  Love  & 
Cliamiell,  for  appdlee. 

FLY,  J.  This  Is  a  suit  for  damages  aris- 
ing from  personal  Injuries  alleged  to  have 
been  received  by  aH>eiiee  through  the  negll- 
g«ice  of  appellant  A  trial  by  jury  resulted 
In  a  verdict  and  Judgmoit  In  favor  of  appel- 
lee for  $5,282. 


The  evidence  showed  that  ^pp^ee  was  a 
brakeman  in  the  service  of  appellant,  and 
that  on  March  23,  1907,  while  he  was  en- 
gaged in  performance  of  bis  duties  on  the 
top  of  a  car.  he  was  knocked  off  and  seri- 
ously Injured  In  both  ankles  and  his  back 
by  theiiegligence  of  the  servants  of  appellant 
in  moving  the  car  without  giving  any  signal 
or  warning  of  the  Intention  to  move  it  The 
fallnre  to  give  the  warning  was  in  violation 
of  a  rale  promulgated  by  appellant  and  up* 
on  a  compliance  with  which  appellee  was 
relyli^  and  was  thus  thrown  off  his  guard. 
Appellee  was  ordered  by  his  foreman  to  get 
on  the  top  of  a  certain  car  that  was  moving 
with  others  and  set  the  brake  after  It  and 
the  other  cars  stopped,  and  then  white  ap- 
peilee  was  ahont  to  climb  down  from  his 
car,  without  warning,  the  cars  were  placed 
in  motion  again  by  the  locomotive  with  such 
violence  that  appellee  was  thrown  off  and 
Injured.  Appellee  was  37  years  of  age,  and 
was  earning  about  $9S  a  month.  He  was 
confined  to  the  hospital  for  about  4  months, 
and  18  months  after  the  accident  was  still 
suffering  with  one  ankle  which  unfitted  him 
for  such  labor  as  he  was  trained  to  perform. 
The  injuries  are  probably  permanent  We 
find  that  the  injuries  were  caused  by  the 
negligence  of  appellant  and  that  the  verdict 
Is  not  excessive. 

Our  conclusions  of  fact  dispose  of  the  two 
assignments  of  error,  one  of  which  questions 
the  sufficiency  of  the  evidence  to  show  neg- 
ligence, and  the  other  complains  of  excess 
in  the  verdict 

The  judgment  Is  affirmed. 


LUDTKE  V.  TEXAS  &  N.  O.  R.  CO. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  23, 

mo.) 

1.  Tbiai.  (8  191*)  — IN8TBUC3TIOKS  — Assump- 
tion OF  FACTTS. 

Where  It  appears  that  a  horse  ran  into  a 
train  which  was  on  the  crossii^,  the  act  of 
the  horse  was  the  proximate  cause  of  the  in- 
jury, and  the  court  in  an  instruction  was  war- 
ranted in  assuming  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  191.*] 

2.  Railboads  (I  426*)— Operation— Injubies 
AT  Cbossino— Pboximate  Cause  of  Injuby. 

Where  a  horse  ran  into  a  railroad  train 
on  a  crossing,  the  fact  that  such  train  is  going 
at  a  rate  of  speed  greater  than  allowed  by  ma- 
ntclpal  ordinances  does  not  make  such  speed 
the  proximate  cause  of  the  injury,  neither  does 
the  fact  that  if  it  had  not  been  for  such  speed, 
the  train  would  not  have  been  at  that  particular 
point,  make  the  speed  the  proximate  cause  of 
the  injnry. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  »  1527-1533;  Dec.  Dig.  9  425."] 

&  Railboads  <S  447*)— Ofbbation— Injubies 
AT  Cbossino- Instbuctions. 

An  instruction  which  assumes  that  the  act 
of  the  injured  animal  was  the  proximate  cause 
of  injury  at  a  crossing,  and  states  that  if  the 
defendant  could  not  have  avoided  the  iojuiy 
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by  ordinary  care,  etc.,  a  Tcrdlct  should  be  re- 
turned for  it,  is  not  erroneous,  as  disregarding 
the  bardena  of  ordinary  care  which  are  im- 
posed on  defendant. 

[Bd.  Note.— For  other  caids,  see  Railroads, 
Dec.  Dig.  f  447.*] 

Appeal  from  Harris  Oonnty  Oonrt; .  A.  S. 
Amerman,  Judge. 

Action  by  J.  M.  Lndtfce  against  the  Texas 
&  New  Orleans  Railroad  Oompany.  From  a 
Judgment  for  defenduit  plaintUI  appeals. 
Affirmed. 

Fisher,  Sears  &  Campbell  and  Winston 
McMabon,  for  appellant  Baker,  Botts,  Par- 
ker &  Garwood,  Lane,  Wolters  A  Storey,  and 
Wm.  A.  Vinson,  for  appellee. 

JA&IBS,  G.  J.  This  iB  an  action  for  the 
negligent  killing  of  a  horse  In  the  city  of 
Houston,  where  an  ordinance  was  In  force 
requiring  a  speed  not  exceeding  six  miles  an 
hour.  The  specific  acts  of  negligence  alleged 
were  that  appellee  had  no  fence  along  Its 
right  of  way;  that  those  in  charge  of  the 
train  failed  to  keep  a  proper  lookout  along 
the  track  and  right  of  way;  that  the  bell 
was  not  riling,  nor  the  whistle  sounded  as 
the  street  crossing  was  approached;  and  the 
excessiTO  speed;  and  the  petition  charged 
negligence  in  each  and  all  of  said  acts,  as 
the  proximate  cause  of  the  killing  of  the 
horse.  There  was  a  verdict  for  the  defend- 
ant 

The  first  assignment  complains  of  the  fol- 
lowing charge,  given  at  defendant's  request: 
"If  yon  believe  from  the  evidence  In  this 
case  that  the  train  of  the  defendant  was  np- 
on  the  crossing,  or  so  near  said  crossing  that 
by  the  use  of  ordinary  care  the  accident 
could  not  have  been  avoided  at  the  time 
plaintiff's  horse  came  to  said  crossing,  and 
that  said  horse  ran  against  said  train  and 
received  the  Injury  complained  of,  then  you 
will  return  a  verdict  for  the  defendant" 
There  was  ample  teatlmoDy  showing  that  the 
hone  ran  into  the  train  at  the  street  cross- 
ing. The  first  and  second  complaints  con- 
cerning the  above  charge  are  that  It  failed 
to  require  that  the  act  on  the  part  of  the 
horse  was  the  proximate  cause  of  the  killing. 
There  could  be  no  question  that  such  act  was 
a  proximate  cause,  and  there  was  no  error  In 
the  court's  assuming  the  fact  Railway  v. 
Rowland,  90  Tex.  365,  38  S.  W.  756;  Culpep- 
per V.  Railway.  90  Tex.  627,  40  S.  W.  386. 
The  third  and  fourth  propositions  are  that, 
the  fact  that  at  the  very  moment  of  the  ac* 
cident  the  injury  could  not  have  been  avoid- 
ed win  not  relieve  the  defendant  from  liabil- 
ity, if  this  was  brought  about  by  its  n^ll- 
gence;  and  that  the  act  of  plaintUTs  horse 
in  attempting  to  cross  the  tracks  at  a  public 
street  being  of  itself  Innocent  and  the  neg- 
ligence of  the  defendant  concurring  as  a 
cause  of  its  death,  defendant  cannot  be  re- 
lieved from  liability  for  Its  negligence  on 


the  ground  of  Inevitable  accident ;  and,  fifth, 
because  the  charge  disregards  the  question 
of  the  negligence  of  appellee's  servants  in 
falling  to  blow  the  whistle  on  approaching 
tbe  crossing,  in  falling  to  continuously  ring 
the  b^,  and  Instructs  the  Jury  to  find  for 
tbe  defendant  If  the  accident  could  not  have 
been  avoided  at  the  time  the  horse  came  to 
the  crossing,  notwithstanding  there  was  evi- 
dence that  the  whistle  was  not  sounded  nor 
the  bell  kept  ringing  as  the  train  approached 
the  crossing,  which  the  jury  might  have 
found  to  be  the  proximate  cause  because  of 
lack  of  warning  to  the  horse,  except  for  said 
special  charge,  which  peremptorily  took  from 
them  the  consideration  of  the  said  two  alleg- 
ed acts  of  negligence. 

■  The  court's  main  charge  t61d  tbe  Jury  to 
find  for  plaintiff,  If  the  excessive  speed  of 
the  train  was  the  proximate  cause  of  the 
killing.  This  was  In  view  of  certain  testi- 
mony which  showed  that  the  horse  did  not 
run  into  the  engine,  but  got  upon  the  track 
and  was  struck  while  running  along  tbe 
track.  A  like  charge  was  given  as  to  tbe 
failure  to  ring  the  bell  continuously.  The 
court  gave  no  spedflc  charge  submitting  neg- 
ligence In  falling  to  sound  the  whistle,  and 
plaintiff  asked  none.  Such  failure  was,  of 
course,  comprehended  in  the  charge  on  dis- 
covered peril,  requiring  of  defendant  ordi- 
nary care  In  reference  to  means  at  its  com- 
mand to  av(rid  tbe  accident 

The  special  charge  complained  of  was  In- 
tended to  cover  a  feature  of  the  case  not 
covered  by  the  main  charge. 

It  is  insisted  by  app^nt  ttiat  if  tbe  speed 
had  not  been  excessive,  the  train  wonld  not 
have  been  at  the  particular  place  at  the  time 
and  the  horse  would  have  safely  crossed; 
hence  the  negligent  speed  could  be  takoi  as 
the  proximate  cause,  and  It  ought  to  have 
been  left  for  the  Jury  to  detomlne  this,  and 
that  the  charge  complained  of  excluded  the 
question  from  their  consideration.  We 
think  that  if  the  horse  bad  been  run  down 
while  on  tbe  track,  the  excessive  speed  mi^t 
figure  as  proximate  cause.  Bat  we  eee  no 
causal  connection  of  the  speed,  whehe  the 
Injury  occurs  by  an  animal  running  directly 
Into  a  train.  The  mere  fiict  that  the  train 
was  In  the  way  was  not  negligence,  because 
the  train  was  rightfully  anywhere  upon  Its 
track  within  tbe  city,  and  it  is  obvious  that 
the  Injury  would  have  resulted  had  the 
train  been  moving  at  the  prescribed  speed  . 
when  the  animal  ran  into  It  In  this  con- 
nection we  may  refer  to  the  case  of  G.,  H. 
ft  S.  A.  Ry.  Co.  V.  Wink,  31  B.  W.  320,  from 
which  we  quote:  "Then  again,  the  facts  do 
not  show  that  the  speed  of  the  train  was 
tbe  proximate  cause  of  the  accident  The 
horse  suddeuly  Jumped  upon  the  track  In  front 
of  tbe  eagtae."  If  the  charge  in  question 
is  examined  it  will  be  se^i  that  It  does  not 
tell  tbe  Jury  unqualifiedly  that  if  the  animal 
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ran  loto  the  traia,  to  find  for  defendant 
It  qoallfl^  this  by  requiring  the  Jury  to  find 
that  by  exerdelnf  ordinary  care  at  the  time 
defendant  could  not  have  avoided  the  ac- 
cident This  involred  consideration  of  the 
glTlng  of  signals.  We  conclude  that  apart 
from  the  Issue  of  discorered  peril,  the  act 
of  the  horse,  if  It  lan  Into  the  engine,  waa 
dearly  a  proximate  cause  of  Its  death, 
vrhlch  It  was  not  necessary  to  submit  to  the 
jury.  The  second  and  ttairA  awlgnmmta  of 
error  are  overruled, 
jndgnmt  affirmed. 


DAWSON  V.  DAWSON. 

(Oourt  of  CHvIl  Appeals  of  Texas.    Nor.  30, 

1910.) 

1.  PLEADiiro<|214*>— Pxunon— SumoiBHOT 

Aa  AOAINST  DUCUBSEB. 

The  court  la  determining  the  auffideney  of 
a  petition  attacked  hj  general  demarrer  must 
take  aa  tme  all  the  allegatioas  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  &25-C34;  Dec  Dig.  |  214.*] 

2.  DivoBCB  (I  27*)— Gboundb-Obukltt. 

A  series  of  studied,  vexations,  and  deliber- 
ate Insults  and  provocatiosB,  without  apprehen- 
sion of  personal  violence  or  bodily  Injury,  is  a 
cause  for  divorce,  and  any  unjustifiable  conduct 
on  the  part  of  either  spouse  which  so  grievoos- 

Sr  wounds  the  feelings  of  the  other,  or  so  utterly 
estroys  the  peace  of  mind  of  the  other  as  to 
seriouflly  impair  the  healt^i,  or  to  utterly  destroy 
the  object  of  matrimony,  constitutes  extreme 
cruelty,  Justifying  a  divorce. 

[XU.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  H  6^-83;  Dec;  Dig.  f  27.*] 

5.  DivoBor  (I  27*)— Obounds— Cbueltt. 

A  wife  who  without  provocatiou  abuses  the 
husband's  daughter  of  a  former  marriage,  de- 
fames the  memory  of  the  husband's  deceased 
wife,  wantonly  assails  his  character,  publishes 
him  as  Indolent  and  good  for  nothing,  demands 
his  expnlrion  from  a  benevolent  society  as  iiu- 
worthy  of  membership,  assaults  him,  constantly 
abuses  him,  applies  to  him  in  the  hearing  of 
others  opprobrious  epithets,  excludes  him  from 
his  dwelluiK,  and  ceases  to  perform  the  duties 
of  a  wife,  tnereby  rendering  nls  living  with  her 
unendurable,  is  guilty  of  excesses  and  cruel 
treatment,  justlfyiug  a  divorce. 

[Ed.  Note.— For  other  cases,  see  ZMvorce,  Gent 
Dig.  H  32-«3;  Dec.  Dig.  {  27.*] 

4.  DiVOBCE  ft  93*>— PSTTTION— SDFFIOHNOT. 

The  petition  of  a  husband  for  divorce  which 
sets  out  In  detail  the  misconduct  of  the  wife, 
and  which  alleges  that  such  conduct  was  such 
cruel  treatment  as  to  make  further  living  with 
her  unendurable  to  him.  Is  not  subject  to  a  gen- 
eral demurrer. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  ii  292-307;  Dec  Dig.  §  93.*] 

6.  DivoBCB  (S  147*)— Cbuelty— Evidence. 

It  is  a  question  for  the  jury  whether  de- 
fiendanfa  treatmeiit  of  plaintiff  Is  such  as  to 
render  their  living  together  insupportable. 

[Hid.  Note^For  oth«  cases,  see  Divorce,  Cent 
Dig.  I  483;  Dee.  mi.  %  147.*] 

Appeal  from  Dlstilct  Court,  Harris  Coun- 
ty;  W.  P.  Hamblen,  Judge. 

Actl<Hi  by  A.  N.  Dawson  against  S.  P. 
DawBfm.  From  a  judgment  of  dismissal  ren- 


dered on  sustaining  a  general  demurrer  to 
the  first  amended  or^nal  petition  and  trial 
amendment,  plalntUf  appeala.  Reversed  and 
remanded. 

A.  H.  Jayn^  for  appellant  Job.  A.  Breed- 
ing tn  app^M^ 

NEILL,  7.  This  is  a  suit  brought  by  appel- 
lant the  husband,  against  his  wife,  Sarah 
P.  Dawson,  for  a  divorce  upon  the  ground 
of  exceeses,  cruel  treatment  or  outrages  by 
her  towards  him.  A  general  demurrer  was 
sustained  to  plaintiff's  first  amended  orig- 
inal petition  and  trial  amendment  and,  the 
plaintiff  refusing  further  to  amend.  Judg- 
ment was  entered  dismissing  the  cause. 

It  appears  from  the  allegations  in  plaintiff's 
petition  that  the  marriage  sought  to  be  dis- 
solved was  the  second  marriage  of  each  par- 
ty, and  that  plaintiff  had  a  grown  daughter 
by  his  first  wife,  and  that  she  afterwards 
married  and  within  a  few  years  obtained  a 
divorce. 

The  plaintiff's  first  amended  original  pe- 
tition and  trial  amendment,  after  alleging 
the  marriage  and  Jurisdictional  facts,  alleges 
BB  the  excesses  or  cruel  treatment  upon 
which  he  bases  his  action  substantially  as 
follows:  That  after  the  marriage  of  plain- 
tiff's daughter  defendant  dianged  her  atti- 
tude towards  her,  which  had  theretofore 
been  kindly,  and  without  apparent  cauBe  re- 
fused to  speak  to  or  have  anything  to  do 
with  her,  and  said  to  others  many  tnBUltlng 
things  about  her,  being  offended  at  his 
daughter,  so  plaintiff  is  Informed  and  be- 
lieves, because  she  and  her  husband  occupied 
for  a  week  after  their  marriage  the  best 
room  In  plaintiffs  house,  it  being  the  only 
guest  room;  that  defendant's  conduct  waa 
such  that  if  plaintiff  even  mentioned  his 
daughter's  name  in  her  presence  or  visited 
her,  she  became  angered,  and  said  and  did 
everything  to  show  her  displeasure,  and  that 
such  treatment  and  conduct  towards  his 
daughter  was  pursued  by  defendant,  seem- 
ingly to  plaintiff  for  the  sole  purpose  of  an- 
noying and  aggravating  him ;  and  that  such 
course  of  conduct  was  continued  by  defend- 
ant from  the  early  part  of  1902  to  April  23, 
190S,  when  plaintiff  separated  from  her; 
that  In  December,  1904,  plalntiCfs  daughter 
was  deserted  by  her  husband,  and  left  with 
two  children  without  means  of  support ; 
that  under  the  circumstancea,  plaintiff  was 
unable,  on  account  of  defendant's  hatred  for 
his  daughter,  to  give  her  shelter  at  his  home ; 
that  his  daughter  then  having  no  means  of 
heating  her  bedroom,  plaintiff  took  from  his 
office  and  placed  In  her  room  an  oil  stove;  that 
some  weeks  thereafter  he  brought  the  stove 
back,  when  defendant  on  learning  what  he 
had  done,'  became  very  angry  at  him  and  re- 
fusied  to  use  the  stove  again,  and  bought  a 
new  one,  and  tiien  made  the  fact  public  to 
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their  neighbors  and  acquaintances,  and  that 
all  this  was  done  to  humiliate  and  anger 
plaintiff  and  to  waste  hla  means ;  that 
plaintiff  at  times  has  been  hard  pressed  (or 
money,  and  at  such  times  defendant,  partic- 
ularly In  1905,  and  In  the  fall  of  1907  and 
spring  of  1908,  would  state  to  plaintiff's 
friends  and  acquaintances  that  she  had  to 
support  the  family,  and  during  such  peri- 
ods of  financial  stringency  she  made  his  life 
miserable  by  taunting  and  nagging  htm,  say- 
ing that.  If  other  men  could  not  make  a 
liTlng  at  one  thing,  they  would  go  at  some- 
thing else,  that  "Ton  are  lazy  and  trifling 
and  no  account,"  often  asking  him  why  he 
did  not  go  and  live  with  his  daughter,  and 
would  often  refer  to  her  past  husband,  say- 
ing that  "He  was  a  different  and  better  man 
than  you  {plaintiff)  know  how  to  be" ;  that 
at  defendant's  solicitation,  on  Uay  1.  1906, 
plaintiff  gave  up  his  own  office  and  accepted 
a  salaried  position  at  (100  per  month,  which 
was  all  consumed  In  living  expenses  and  de- 
fendant's traveling  expenses  on  trips  which 
he  permitted  her  to  make;  that  during  the 
time  be  was  working  for  a  salary  in  1900, 
and  until  the  fall  of  1907.  plaintiff  gave  de- 
fcmdant  regularly  $60  per  month,  and  often 
as  much  as  $80  for  her  own  and  household 
expenses ;  and  that  he  has  reason  to  believe, 
and  so  states,  that  out  of  said  sums  defend- 
ant laid  by  for  her  own  use  considerable 
cash,  but  that  he  Is  Informed  defendant  told 
the  neighbors  that  plaintiff  had  limited  her 
to  the  sum  of  $16  a  month  for  her  own  and 
household  expraises;  that,  when  the  finan- 
cial stringency  of  1907  came  on,  plaintiff  lost 
his  salaried  posltl<m  because  of  the  stress  of 
business,  and  that,  because  of  the  failure 
of  a  certain  company  which  owed  him  $814, 
he  was  caught  with  something  less  than  $50 
on  hand,  and  for  about  seven  months  there- 
after was  unable  to  get  work  of  any  kind; 
that  during  the  entire  period  of  the  seven 
months,  in  addition  to  his  worry,  caused 
by  being  out  of  employment,  defendant  wor- 
ried him  with  nagging  and  taunts,  taking 
advantage  of  every  opportunity  to  humiliate 
him  In  the  presence  of  others  by  saying  she 
was  supporting  bim,  although  the  money  she 
made  was  trifling  in  amount,  and  made  by 
selling  flatlron  shoes  at  that,  which  in  his 
judgment  did  not  exceed  $10  all  told;  that 
defendant  also,  at  times,  sold  eggs  and  but- 
ter, but  that  plaintiff  also  paid  for  the  feed 
for  the  hens  and  cows;  and  that  she  also 
earned  a  little  money  by  making  cheap 
dresses  for  negroes  once  in  a  while.  The 
fact  that  plaintiff  was  out  of  employment 
was  continually  thrown  up  to  him  until  he 
thought  he  would  lose  his  mind  if  he  had  to 
stand  it  any  longer,  and  It  greatly  affected 
his  mental  composure,  physical  bealUi,  and 
capacity  for  work;  that  plaintiff  in  good 
faith  exerted  all  his  efforts  to  make  defend- 
ant happy  and  contoited,  and  placed  all  bis 
earnings  for  seven  years  past  In  Improving 
and  beautlfylDg  their  bome,  yet  defendant 


hated  the  very  sight  of  him,  and  refused  to 
share  his  bed;  and  at  one  time,  -frhile  sit- 
ting at  the  table,  she  threw  something  at 
him  which  hit  him  in  the  face,  and  stunned 
him,  so  that  for  a  moment  he  lost  control 
of  himself,  and  started  towards  her,  but 
came  to  himself  before  striking  her,  which 
he  started  to  do ;  that  by  reason  of  the  fact 
that  all  his  best  efforts  to  make  the  defend- 
ant contented  and  happy  and  for  the  mak- 
ing of  a  home  for  himself,  and  in  time  of 
need  a  place  of  refuge  for  hla  daughter,  had 
proved  a  failure,  and  because  of  the  fact 
that  defendant  bad  repeatedly  told  him  to 
leave  her,  because  she  could  get  along  better 
without  him,  plaintiff  did  on  the  morning  of 
the  23d  day  of  April,  1908,  after  being  abus- 
ed by  her,  tell  her  that  he  was  not  comlngr 
back,  and  that  be  was  done  with  her,  to 
which  she  replied  by  telling  bIm  to  go  straight 
to  bell,  and  that  she  did  not  want  bim  to 
come  back,  and  that  she  never  was  more 
earnest  In  her  life  than  when  she  said  It. 
At  that  time  plaintiff  had  no  money  and  no- 
place to  go  to,  but  did  not  go  back  and  has 
not  been  back  since,  and  she  has  conveyed 
to  plaintiff,  through  a  neighbor,  the  word 
that  he  would  never  be  allowed  to  st^  a 
foot  Inside  of  that  house  again. 

Plaintiff  further  alleged  that  frequently,, 
when  he  was  leaving  home  to  go  to  his  place 
of  business,  defendant  came  out  on  tbe  gal- 
lery and  steps  of  their  residence  and  quar- 
relled at  him  In  the  bearing  and  presence  of 
their  neighbors,  and  would  ke^  up  her 
wrangling  and  calling  at  him,  often  calling, 
"You  low,  mean  devil,"  until  he  bad  gone 
a  block  from  his  home.  In  the  presence  and 
hearing  of  the  owner  and  patrons  of  a  store 
opposite  their  residence,  as  well  as  in  the 
bearing  of  others ;  that  in  the  presence  of 
those  whom  plaintiff  employed  to  do  chores 
about  his  residence  defendant  dally  abused 
bim,  getting  mad  at  bIm  without  cause,  us- 
ing words  of  Intense  meaning,  such  as  "God 
damn  you"  or  "Dog-gone  you,"  and  telling 
bim  to  get  out  and  stay  out;  that  she  often 
spoke  slnrrlngly  of  plaintitTs  first  wife, 
whom  she  never  knew,  and  who  ^aa  long 
since  deceased,  saying,  to  humiliate  bim 
without  cause,  that  she  must  have  been  a 
dirty  housekeeper,  and  that  dirty  housekeep- 
ing was  what  he  bad  been  used  to;  that 
while  he  was  living  with  her  she  stated  to 
others  that  she  loved  her  horse  and  dog  bet- 
ter than  she  did  plaintiff ;  that  after  plain- 
tiff left  her  defendant  did  all  she  could  to 
prevent  him  getting  business,  and,  though 
she  knew  where  his  office  was,  refused  to 
tell  one  of  his  patrons  where,  and  tried  to 
dissuade  their  acquaintances  from  giving 
him  business;  that  wben  plaintiff  sent  liis 
dues  to  a  certain  lodge,  of  which  he  and 
defendant  were  each  members,  that  the  de- 
fendant opposed  tbe  proper  antboritlea  giv- 
ing bim  a  receipt  therefor,  claiming  before 
the  lodge  that  be  should  be  suspended,  and 
that  either  be  or  she  would  have  to  set  oat 
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of  it,  and  that,  If  they  were  going  to  allow 
plaintiff  to  stay,  sbe  woald  get  oat  heraelf ; 
tliat  anch  conduct  aforesaid  of  the  defaidant 
Is  snch  crnel  treatmeit,  exceeaire,  and  ont- 
rageoua  as  to  make  farther  living  together 
with  her  Insapportable  and  anendarable  to 
Irialntlff,  and  mln  his  health,  peace  of  mind, 
and  ability  to  earn  a  living. 

For  the  purpose  of  determining  tbe 
strength  of  the  petition  as  against  a  general 
demurrer,  all  these  allegations  most  be  tak- 
en as  true.  Being  conceded  as  tme,  does 
it  appear  therefrom  as  a  matter  of  law  that 
the  facts  alleged  are  not  such  excesses,  cruel 
treatment,  or  outrages  on  the  part  of  de- 
fendant towards  the  plaintiff  as  to  render 
them  living  together  insupportable?  As  is 
said  in  Sheffield  v.  Sheffield,  3  Tex.  36:  "It 
cannot  be  doubted  that  a  series  of  studied 
vexations  and  deliberate  Insults  and  provo- 
cations would  under  our  statute  be  sufficient 
cause  for  divorce,  without  apprehension  of 
personal  violence  or  bodily  hurt."  See,  al- 
so, Plnkard  v.  Plnkard,  14  Tex.  356,  65  Am. 
Dec.  129;  Jones  v.  Jones.  GO  Tex.  451.  As 
is  asked  In  the  last  case:  "What  are  wounds 
to  the  person  aa  compared  with  those  that 
affect  the  mind?  The  former  may  be  healed, 
the  latter  endure  for  a  lifetime."  It  is  now 
generally  held,  even  in  Jurisdictions  where 
the  common  law  obtains,  unaided  by  statutes 
such  as  ours,  regarding  causes  for  divorce, 
that  "any  nnjustlfiable  conduct  on  the  part 
of  either  the  husband  or  wife,  which  so 
grievously  wounds  the  feelings  of  the  other, 
or  so  utterly  destroys  the  peace  of  mind  of 
the  other  as  to  seriously  impair  the  health, 
or  sudi  as  to  utterly  destroy  the  legitimate 
purpose  and  object  of  matrimony  constltntes 
extreme  cruelty,"  constituting  a  cause  for 
the  dissolution  of  matrimony.  Carpenter  v. 
Carpenter,  SO  Kan.  712,  2  Pac.  122,  46  Am. 
Rep.  108 ;  Barnes  v.  Barnes,  85  Cal.  171,  30 
Pac.  298.  16  L.  R.  A.  660,  and  note.  May 
not  the  husband's  living  with  a  wife  who 
without  provocation  hates  and  abuses  his 
daughter  in  her  affliction,  defames  the  mem- 
ory of  his  dead  wife,  wantonly  assails  his 
character,  publishes  him  as  lazy,  indolent, 
and  good  for  nothing,  demands  his  expulsion 
from  a  benevolent  society  as  unworthy  of 
Its  membership,  assaults  him,  constantly 
abuses  him,  applies  to  him  In  the  hearing 
of  others  opprobrious  epithets,  hatee  him, 
excludes  him  from  his  dwelling,  and  ceases 
to  perform  towards  him  the  duties  of  a  wife, 
be  Insupportable?  If  so,  then,  under  the  law 
of  this  state,  as  declared  by  its  Legislature, 
the  sovereign  authority  of  tbe  state,  no 
court  has  the  authority  to  hold  him  to  such 
a  miserable  existence  by  refusing  to  enter- 
tain a  petition  setting  up  such  excesses  as 
grounds  for  the  dissolution  of  the  marriage. 
We  are  unable  to  say  as  a  matter  of  law 
that  the  matters  alleged  by  the  plaintiff  are 
not  radi  excesses  oa  the  part  of  his  wife 


as  entitle  him  to  be  divorced  from  her ;  but 
think  they  should  have  been  submitted  as 
facts  to  the  Jury;  for,  as  is  held  In  Ooldlng 
V.  Goldlng,  49  Tex.  Civ.  App.  176,  108  S.  W. 
406,  It  Is  peculiarly  a  question  of  fact  for 
the  court  and  Jury  to  determine  after  hear- 
ing the  evidence  whethw  or  not  defendant's 
treatment  to  plaintiff  Is  of  such  a  nature  as 
to  render  their  living  together  Insupportable. 

The  Judgment  Is  reversed  and  the  cause 
remanded. 


TEXAS  OEINT.  BT.  GO.  et  al.  t.  HICO  OIL 
UILL^ 

(Court  of  Ctvll  Appeals  of  Texas.    Nov.  10, 
19ia   Rehearing  Denied  Dee.  15,  1910.) 

1.  Oarbiebb  (g  219*)  — Carbiaqe  of  Lite 
Stock— CtoNNECTiNO  Garbiebs— Contbaots 
— IdABtuiT— Fedsbal  Statute. 

Act  Cong.  June  29,  1906,  c.  S591,  |  7,  34 
Stat.  593  (U.  S.  Gomp.  St.  8ui>p.  1909,  p.  116(0, 
provides  that  any  common  carrier,  etc.,  receiving 
property  for  transportatioQ  from  a  point  in  one 
state  to  a  point  in  another  state  shall  be  liable 
for  any  loss  or  Injury  to  snch  property  caused 
by  it  or  by  any  carrier,  etc.,  to  wfaich  such 
property  may  be  delivered  or  over  whose  lines 
it  may  pass,  and  no  contract  shall  exempt  such 
carrier  from  any  liability  hereby  imposed,  etc. 
Held,  that  a  live  stock  contract  by  an  initial 
carrier  for  the  transportation  of  cattle  beyond 
the  end  of  its  line  and  providing  for  a  through 
rate,  lower  than  the  local  rates,  etc,  was  with- 
in tbe  statute  and  made  the  carrier  liable  for 
the  negligence  of  any  connecting  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  W  961 ;  Dec.  Dig.  |  219.*] 

2.  Cabbiebb  (I  219*)— CorfNECTiNO  Carbiers 
— Cabbiage  or  Live  Stock— Delay— Joint 

LlABILITT. 

Where  tbe  initial  carrier  is  respoosible  for 
delay  in  transit  of  live  stock  to  a  certain  point, 
and  the  connecting  carrier  for  further  delay, 
such  carriers  are  Jointly  liable. 

[Ed.  Note.— For  other  cases,  see  jCarriers, 
Gent.  Dig.  H  950,  951;  Dec.  Dig.  I  219.*] 

3.  Cabbiebb  ($  228*)  — Cabbiaoe  of  Live 
Stock  —  Delat  in  Transit— Keqliqence- 
SuFPiciENCT  or  Evidence. 

In  an  action  against  railroads  for  damages 
through  delay  in  transporting  plaintiff's  cattle, 
evidence  heU  to  show  negligence  on  defendants 
part  justifying  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  casei,  see  Carriers, 
Gent  Dig.  H  957-960;  Dea  Dig.  }  228.*] 

Appeal  from  District  Court,  Tarrant  Conn- 
ty;  R.  H.  Buck,  Judge. 

AcUon  by  the  Hlco  Oil  Mill  against  the 
Texas  Central  Railway  Company  and  others. 
From  the  Judgmrait  defendants  appeaL  Af- 
firmed. 

W.  D.  Smith,  Chas.  K.  Lee,  and  J.  A.  Klb- 
ler,  for  appelant  Texas  Central  Railway 
Company.  Chapman  ft  Lockett,  Spoonts, 
Thompson  ft  Barwise,  and  Coke,  Miller  ft 
Coke,  for  appellant  Missouri,  Kanaas  ft  Texas 
Railway  Company  of  Texas.  Stephens  &  Mil- 
ler, for  appellee. 

HODGES,  J.  Appellee  was  the  owner  of 
246  head  of  cattle  which  It  dealred  to  ship 
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to  East  St.  Louis  to  be  placed  upon  the  mar- 
ket. They  were  loaded  into  12  cars,  and  on 
the  evening  of  February  8,  1907,  were  deliv- 
ered to  the  Texas  Central  Railway  Compa- 
ny, one  of  the  appellants,  for  shipment.  This 
salt  was  Institiited  by  the  appellee  against 
that  company,  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  and  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  to 
recover  damages  for  delay,  and  also  for  In- 
juries resulting  in  the  death  of  three  of  the 
animals.  The  cattle  had  been  fed  tor  some 
time  on  cotton  seed  meal  and  hoUs,  and  were 
very  fat  They  left  HIco  at  C  o'clock  p.  m. 
on  Friday,  but  did  not  reach  their  destination 
till  the  following  Ttiesday  morning.  Three  of 
them  died  in  transit.  The  testimony  showed 
that  the  cattle  were  started  in  time  to  have 
reached  St.  Louis  for  the  Monday's  market 
had  they  been  transported  within  the  usual 
time.  Appellee  claims  as  damages  the  loss 
of  Monday's  market,  which  is  shown  to  have 
been  some  higher  tiian  that  of  the  day  fol- 
lowli^,  shrinkage  in  weight  due  to  delay  In 
transportation,  and  the  valne  of  three  head 
that  died  In  transit.  A  trial  before  a  Jury 
resulted  In  a  verdict  in  favor  of  the  appel- 
lee for  $60  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  for  the  value  of  one 
steer  killed,  and  against  the  Texas  Central 
Railway  Company  and  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  Jointly 
for  $715.  The  two  last-named  companies 
have  appealed,  and  have  filed  separate  briefs 
in  this  court 

The  contention  of  the  appellant  Texas 
Central  Railway  Company,  presented  under 
various  forms  in  the  different  assigned  er- 
rors. Is,  substantially,  that  the  verdict 
against  it  is  unsupported  by  the  evidence.  It 
is  contended  that  this  company  having  un- 
dertaken the  transportation  of  the  cattle 
only  to  Waco,  the  end  of  Its  line,  under  a 
contract  in  which  Its  liability  is  limited  to 
Its  own  line,  and  there  being  no  evtdem^e  of 
any  negligence  or  injury  during  that  time, 
there  was  no  basis  for  the  verdict  Instead 
of  a  formal  bill  of  lading  the  shipment  in 
this  Instance  was  made  under  what  Is  term- 
ed a  "live  stock  contract,"  possessing  all  of 
the  essentials  of  a  through  bill  of  lading. 
The  contract  contains,  among  others,  the  fol- 
lowing provision:  "This  agreement  made  be- 
tween the  Texas  Central  Railroad  Co.,  of 
the  first  part,  and  Hlco  Oil  Mill,  of  the  sec- 
ond part,  wltnesseth,  that  whereas  the  said 
Texas  Central  Railroad  Co.  transports  live 
stock  as  per  above  rules  and  regulations,  all 
of  whldi  are  hereby  made  a  part  of  this  con- 
tract by  mutual  agreement  between  the  par- 
ties thereto:  Now,  therefore,  for  the  con- 
sideration and  mutual  covenants  and  condi- 
tions herein  contained  the  said  first  party 
will  transport  for  the  said  second  party  the 
live  stock  described  below,  and  the  parties 
in  charge  thereof,  as  herein  provided,  viz., 
ten  car  loads  of  beef  cattle  said'  to  contain 
two  hundred  bead  of  such  stock,  from  the 


station  where  this  contract  is  executed  to 
Waco,  Tex.,  Station,  the  end  of  the  line  of 
road  operated  by  the  party  of  the  first  part 
on  the  route  over  which  such  stock  are  way- 
billed,  there  to  be  transferred  to  the  railway 
company  over  which  said  live  stock  are  way- 
billed  tw  farther  transportation  by  said 
railway  company,  the  said  stock  being  way- 
billed  through  and  consigned  to  Evans  Snyd- 
er Buel  00.  at  Nati.  Stk.  Yds.,  111.,  Station, 
and  the  party  of  the  first  part  covenants  and 
agrees  that  the  freight  charge  from  point  of 
shipment  to  final  destination  shall  be  only 
the  sum  of  tariff,  the  same  being  a  through 
rate,  lower  than  the  local  rates  whitSi  might 
be  lawfully  charged  by  the  party  of  the  first 
part  and  for  and  In  consideration  of  which 
through  rate  and  the  guaranty  thereof  by 
the  party  of  the  first  part,  and  the  other 
covenants  and  agreements  on  the  part  of  the 
party  of  the  first  part,  as  herein  contained, 
the  party  of  the  second  part  hereby  cove- 
nants and  agrees  as  follows:"  etc.  This 
contract  we  think,  comes  within  the  mean- 
ing of  the  federal  statute,  making  the  initial 
carrier  liable  for  the  negligent  acts  of  any 
connecting  carrier  over  whose  road  the 
freight  may  be  transported.  Act  Cong.  June 
29,  1906,  c.  3S91.  34  Stat  584  (0.  S.  Comp. 
St  Supp.  1907,  p.  882  [Supp.  1909,  p.  1149]) ; 
H.  &  T.  C.  Ry.  Co.  V.  Lewis  (Tex.)  129  8.  W. 
594;  St  I*  S.  W.  Ry.  Co.  v.  Ray,  127  8.  W. 
281;  T.  &  P.  Ry.  Co.  t.  Townsend,  106  S. 
W.  760.  The  statute  referred  to  above  pro- 
vides: "That  any  common  carrier,  railroad 
or  transportaUon  company,  receiving  proper- 
ty for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  shall  issue 
a  receipt  or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  sudi  property 
caused  by  it  or  by  any  common  carrier,  rail- 
road, or  transportation  company  to  which 
such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass, 
and  no  contract  receipt  rule,  or  regulation 
shall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  imposed:  Provided,  that  nothing  In 
this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing 
law."  "That  the  common  carrier,  railroad, 
or  transportation  company  issuing  such  re- 
ceipt or  bin  of  lading  shall  be  entitled  to  re- 
cover from  the  common  carrier,  railroad,  or 
transportation  company  on  whose  line  the 
loss,  damage,  or  injury  shall  have  been  sus- 
tained the  amount  of  such  loss,  damage,  or 
Injury  as  it  may  be  required  to  pay  the  own- 
era  of  such  property,  as  may  be  evld«iced 
by  any  receipt  Judgment,  or  transcript  there* 
of."  If  this  act  be  applicable,  and  we  think 
it  Is,  the  liability  of  the  Texas  Central  Rail- 
way Company  should  not  be  made  to  depend 
solely  upon  whether  or  not  It  was  the  aothor 
of  the  ne^lgence  which  caused  the  damages 
sustained.   The  testimony  sbowi  that  after 
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tbe  delays  for  which  one  or  both  of  appel- 
lants were  reapoiulble,  the  cattle  could  not 
bare  reached  their  deednatlon  In  time  to  be' 
placed  npon  the  mai^et  on  Monday;  tbat 
on  Toeaday  there  had  been  a  decline  of  about 
10  cents  on  the  hundred  In  the  market  price. 
It  Is  further  shown  that  anch  stock  would 
shrink  in  weight  from  00  to  60  pounds  per 
bead  -within  a  day's  time.  According  to  tes- 
timony about  which  there  appears  to  be  no 
dispute,  that  thore  was  a  delay  of  three 
hours  at  Walnut  Springs,  a  station  on  the 
Texas  Central  Ballway  between  HIco  and 
Waco.  An  effort  was  made  on  the  part  of 
that  appellant  to  eECUse  this  dday  on  the 
ground  tbat  it  was  the  result  of  an  onaToid- 
able  accident,  that  an  engine  sprung  a  leak, 
and  that  this  could  not  have  been  foreseen 
by  the  ezerdse  of  propw  care.  There  are 
other  drcomatances  detailed,  which  are  re- 
lied npon  to  excuse  the  delay.  But  we  think 
the  evidence  In  opposition  to  this  was  suffi- 
cient to  justify  the  jury  In  attributing  that 
delay,  In  part  at  least,  to  the  negligence  of 
the  appellant.  It  is  further  shown  that  there 
Is  no  physical  connection  between  the  lines 
of  the  Texas  Central  Railway  Company  and 
that  of ,  the  Missouri,  Kansas  &  Texas  Ball- 
way  Company  of  Texas  at  Waco,  and  that 
their  d^ts  are  about  a  mile  and  a  half 
aiMrt;  that  freight  hauled  by  the  Texas 
Central  Railway  Company  destined  to  be 
transported  over  the  Missouri,  Kansas  ft 
Texas  Railway  Company  of  Texas,  Is  trans- 
fared  by  the  Cotton  Belt,  for  which  the 
latter  company  recdves  a  switching  fee. 
The  train  of  cattle  in  question  arrived  at 
Waco,  and  at  12:46  a.  m.  Saturday  was  plac^ 
ed  by  the  Texas  Central  Railway  Company 
upon  the  track  of  the  Cotton  Bdt  for  deliv- 
ery to  the  Missouri,  Kansas  ft  Texas  Bail- 
way  Company  of  Texas,  and  was  receipted 
for  by  the  agent  of  the  latter  company  at 
1:40  a.  m.  the  same  day.  But  the  stock  did 
not  leave  Waco  till  4-.35  a.  m.  This  shows 
a  delay  of  about  four  hours  at  that  point, 
which  Is  unaccounted  for  by  either  of  the 
appellants,  each  claiming  that  the  other  was 
responsible  for  it  Tbe  testimony  was  con- 
flicting as  to  what,  according  to  the  custom  of 
the  two  roads,  was  a  d^lvery  by  one  to  the 
other  under  the  circumstances  existing  In 
this  instance;  the  witnesses  on  the  part  of 
the  Texas  Central  Railway  Company  <dalm- 
liM^  that  a  delivery  to  the  Cotton  Belt  for 
transfer  was  a  delivery  to  the  Missouri,  Kan- 
sas ft  Texas  Railway  Company  of  Texaa  ac- 
cording to  their  custom,  while  the  witnesses 
testifying  in  behalf  of  the  Missouri,  Kansas 
ft  Texas  Railway  Company  of  Texas  stated 
that  according  to  the  custom  the  delivery 
was  not  complete  until  their  company  bad 
received  the  freight  upon  Its  own  track.  The 
state  of  the  evidence  was  such  that  a  flnd- 
tng  either  way  by  the  jury  would  be  Justi- 
fied.  The  Jury  might  have  held  the  Texas 


Central  Railway  Company  responsible  for 
the  delay  at  Waco,  or  it  might  Justly  have 
attributed  it  to  the  Missouri,  Kansas  ft 
Texas  Railway  Company  of  Texas.  The 
greater  part  of  the  damages  claimed  in  this 
case  Is  attributed  to  delays.  The  three  hours 
lost  at  Walnut  Springs  added  to  the  four 
hours  at  Waco  were  sufficient,  according  to 
the  testimony  of  Morris,  the  man  who  ac- 
companied the  shipment  to  cause  him  to 
miss  Monday's  market  Assuming  that  the 
Texas  Central  Railway  Company  Is  responsi- 
ble for  one,  and  the  Missouri,  Kansas  ft 
Texas  Railway  Company  of  Texas  for  the 
other,  we  have  a  case  of  concurring  negli- 
gence, rendering  both  of  the  appellants  Joint- 
ly liable.  29  Cyc  487,  and  cases  cited.  The 
contention  of  appellants  that  no  negligence 
is  shown  to  support  the  verdict  Is  without 
merit 

Appellant  Missouri,  Kansas  ft  Texas  Rail- 
way Company  of  Texas  also  complains  of 
the  admission  of  certain  testimony  as  to 
when  the  cattle  were  receipted  for  and  de- 
livery made  to  It  by  the  Texas  Central  Rail- 
way Company.  The  first  objections  urged 
are  that  the  testimony  was  hearsay  and  not 
the  best  evidence.  The  bills  of  exception 
show  that  the  wltn^ses  purported  to  testify 
to  facts  within  their  knowledge,  and  we 
think  the  testimony  was  properly  admitted. 
The  other  objection  on  the  ground  that  the 
testimony  challenged  was  the  statement  of 
a  conclusion  or  opinion  is  equally  without 
merit 

The  Judgmmt  of  the  district  court  is  af- 
firmed. 


a  J.  CHAUVIN  ft  OO.  T.  MCKNIGHT  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  18, 
1810.) 

1.  PBAUDS,  STATOTB  or  (I  14*)— AaBEBMIHT 

TO  Pat  Debt  of  Anothbb. 

An  oral  agreement  by  one  to  see  that  an- 
other is  paid  by  a  third  person  for  services  ren- 
dered to  the  third  person  is  within  tbe  statute 
of  frauds  (Sayles*  Ann.  Civ.  St  18&T,  art  2543), 
and  is-  not  enforceable. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  0^  Dec.  Dig.  {  14.*] 

2.  Venus  <|  22*)— RBsinsNCB  or  Pabtdes— 

CODEFKNDANT. 

Where  a  plaintiff  is  chargeable  with  knowl- 
edge of  the  legal  effect  of  evidence  establishing 
a  parol  agreement  by  defendant  to  answer  for 
the  debt  of  tbe  codefendant,  his  act  in  joining 
the  defendant  In  tbe  suit  against  the  codefend- 
ant, who  Is  a  nonresident  of  the  county,  is  a 
legal  fraud  on  the  jurisdiction  of  tbe  court 
over  the  codefendant,  and  his  plea  of  privilege 
to  be  sued  in  the  county  of  his  residence  must 
be  sustained. 

[Ed.  Note. — For  other  cases,  see  Venue,  Dec. 
Dig.  i  22.*] 

Appeal  from  Orange  County  Court ;  S.  W. 
Sbolars,  Jr.,  Judge. 
Action  by  E.  J.  Chauvln  ft  Co.  against  J. 


^For  otii«  ossas  us  Nuue  tople  and  sscUon  NDHBER  In  Dee.  Dls.  ft  Am.  Dig.  Kty  Ko.  8ert«a  ft  Rflp*r  Indoni 
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F.  McKn^ht  and  others.  From  a  judgmeat 
for  defendants.  plalntUb  appeal.  Affirmed. 

Geo.  B.  Holland  and  Y.  H.  Stark,  for  ap- 
pellants. 

PLEASANTS,  G.  J.  AppeUants,  B.  J. 
ChauTln  and  W.  C.  McGrory,  compoBing  the 
firm  of  E.  J.  Chauvin  &  Co.,  brought  this  salt 
against  appellees,  J.  F.  McKnight,  a  resident 
of  Lavaca  county,  and  Aaronson  Bros.,  a  firm 
composed  of  O.  Aaronson  and  M.  B.  Aaron- 
son,  who  reside  In  Orange  county,  to  recov- 
er upon  an  alleged  contract  for  labor  per- 
formed by  plaintiffs  for  defendants.  The  pe- 
tition alleges  the  cause  of  action  sued  on  as 
follows:  "That  heretofore,  to  wit,  about 
Hay  11,  1907,  defendants  Aaronson  Bros, 
were  desirous  of  constructing  a  two-story 
brldk  l>ulldtng  on  their  lot  on  Front  street, 
comer  of  Fourth  street,  in  the  city  of  Orange, 
Tex.,  and  for  that  purpose  bad  entered  into 
some  kind  of  an  agreement  with  the  defend- 
ant McKnight,  the  exact  nature  of  which 
these  plaintiffs  do  not  know,  bnt  by  the  terms 
of  which  the  defendant  McKnight  supervised 
and  had  control  of  the  construction  of  said 
building,  and  obligated  and  bound  himself  to 
construct  same.  That  It  was  desired  by  all 
of  the  defendants  to  have  certain  brick  and 
other  work  done  on  said  building.  And  they 
solicited  plaintiff  to  do  said  work  for  them, 
and  the  defendant  McKnight  asked  of  th^ 
plaintiffs  to  bid  for  said  work.  But  plain- 
tiffs not  being  acquainted  with  the  financial 
standing  of  said  McKnight,  and  being  ac- 
quainted with  the  defendants  Aaronson  Bros., 
called  upon  said  Aaronson  Bros,  and  discuss- 
ed the  work  with  them.  And  at  said  time 
said  Aaronson  Bros.,  as  an  inducement  and 
consideration  for  plaintiffs  to  agree  and  per- 
form  said  work,  contracted  and  agreed  with 
plaintiffs  that  they  would  pay  plaintiffs  in 
full  for  all  work  performed  by  them  on  said 
building  for  or  under  the  direction  of  the  de- 
fendant McKn^ht.  And,  relying  upon  said 
original  agreement  and  promise,  the  plaln- 
ttflg  made  to  the  defendant  McKnight  a  writ- 
ten proposition  by  the  terms  of  which  they 
agreed  to  pay  and  unload  the  brick  for  said 
building  for  the  price  of  $6  per  thousand,  and 
do  ottier  services,  all  of  which  is  shown  by 
a  copy  of  written  proposition  attached  to 
original  petition  and  marked  iExblblt  A'  and 
here  referred  to  and  made  a  part  of  this  pe- 
tition, and  which  said  proposition  was  made 
at  the  solicitation  of  the  defendants  and  all 
of  them  jointly  and  upon  the  express  agree- 
ment and  original  promise  that,  If  plaintiffs 
would  perform  the  services  therein  stated  for 
the  defendants,  both  J.  F.  McKnight  and 
Aaronson  Bros,  would  pay  said  price  for  said 
services.  And  said  proposition  was  accepted. 
And  that  by  said  contract  defendants  became 
Jointly  and  severally  liable  to  pay  plaintiffs, 
for  all  services  rendered  under  said  proposi- 
tion, the  price  therein  mentioned.  And  act- 
ing under  said  agreement,  and  relying  upon 
the  promlae  of  defendants  and  their  obliga- 


tion to  pay  for  said  services,  plaintiffs  laid 
brick  in  said  building  as  mentioned  in  said 
proposition  to  the  amount  of  168,272,  for 
whldi  they  were  to  receive  pay  at  the  rate 
of  (6  per  thousand,  amounting  to  the  aggr»- 
gate  sum  of  $1,015.63,  and  plaintiffs  further, 
under  the  express  direction  of  defendants  and 
upon  their  agreemoit  to  pay  a  reasonable 
compensation  for  same,  set  8  plates  for  col- 
umns and  9  lintels  over  windows,  and  said 
services  were  reasonably  -worth  the  sum  of 
f  1  per  each  plate  and  each  lintel,  and  amount- 
ing to  the  sum  of  (17,  making  the  total  sum 
due  plaintiffs  by  defendants  $1,032.68.  That 
although  plaintiffs  performed  said  aervlcea 
in  good  faith,  and  defendants  received  the 
value  thereof  and  accepted  same  and  prom- 
ised and  agreed  to  pay  plaintiffs  therefor  the 
sum  of  money  above  mentioned,  though  often 
requested,  said  defendant^  have  failed  and 
refused  to  pay  plafntiflb  said  sum  of  money, 
or  any  part  thereof,  except  the  sum  of  $608.- 
50,  leaving  a  balance  due  plaintiffs  of  $424.- 
13,  which,  although  often  demanded,  defend- 
ants have  failed  and  refused  to  pay  platntUb, 
and  still  so  fall  and  refuse,  to  their  great 
damage  in  the  sum  of  $500."  The  defendant 
McKnight  filed  a  plea  of  privilege  to  be  sued 
In  the  county  of  his  residence,  and.  subject 
to  said  plea,  filed  an  answer  containing  a 
general  denial  and  a  plea  In  reconvention 
against  plaintiffs.  The  defendants  Aaronson 
Bros,  filed  answer  containing  general  denial 
and  plea  of  the  statute  of  frauds  against 
plaintiffs'  demand,  on  the  ground  that  plain- 
tiffs were  seeking  to  hold  them  liable  upon  a 
verbal  promise  to  pay  the  debt  of  another. 
The  trial  judge,  after  hearing  all  of  the  evi- 
dence offered  by  plaintiffs,  uiion  motion  of 
defendants  gave  the  jury  the  followlDg  in- 
structions: "Gentlemen  of  the  Jnry:  Tou 
are  instructed  that  in  this  cause  plaintiffs 
having  alleged  in  their  petition  that  they  were 
Induced  to  enter  into,  the  contract  herein  sued 
upon  by  Aaronson  Bros.,  and  upon  the  orig- 
inal promise  of  said  Aaronson  Bros.,  to  be- 
come liable  under  said  contract,  and  ther» 
being  no  evidence  to  support  said  plea,  you 
win  return  a  verdict  in  favor  of  Aaronson 
Bros.,  and  tou  will  also  find  for  dtfendant 
McKnight  on  his  plea  of  privilege  to  tie  sued  * 
In  the  county  of  Lavaca."  A  verdict  was  re- 
turned In  accordance  with  these  instructions, 
and  judgment  rendered  in  ccmformltr  with 
said  verdict 

The  first  assignment  of  error  complains  of 
the  charge  of  the  court  on  the  ground  that 
the  evidence  raised  the  Issae  of  an  original 
undertaking  and  promise  on  the  part  of  de- 
fmdants  Aaronson  Bros,  to  pay  plaintiffs  for 
the  work  performed  tiiem.  Under  tills  as- 
signment ai^lant  setvont  In  bis  brief  pin- 
tlons  of  the  testimony  of  eaA  of  the  plain- 
tiffs, from  whidi  we  copy  Hie  following; 
"Mr.  Banker  was  the  architect  and  -general 
supervisor  of  the  woric  I  know  this  by  his 
having  snpervislon  over  the  work.  I  talked 
to  Mr.  Aaronson  about  it  He  said  ISi.  Bankr 
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«  had  foil  tafiiorUy  of  tbe  attain.  Also  m 
talked  to  him  about  our  money.  I  talked  to 
Um  about  Mr.  Banker's  snperrlslng  tbe  work 
and  also  abont  ttie  m<mer.  I  talked  to  Hr. 
Aaronson  about  tt  Mr.  Aarouwn  told  me 
that  I  would  get  my  mon^  for  the  work. 
We  had  a  front  wall  to  he  torn  down  there. 
Hr.  McKolgbt  and  I  went  ovw  the  wall  to- 
gether and  come  orer  to  Hr.  Banker's  oflke^ 
and  Mr.  Tbadcer  represented  Hr.  Banker 
as  architect"  In  answer  to  the  qnestt<m: 
"What  did  Aaronsim  tell  yon  about  Mr.  Bank- 
er's connection  wlOi  the  building  before  the 
contrail  was  made  between  you?"  the  wit- 
ness answered;  *T.t  was  perfectly  satlstec- 
tory  to  them  and  they  would  see  that  we  got 
our  money.  Thi^  told  us  that  heton  and 
after.  Hr.  Aaronson  said,  'I  am  glad  yon 
got  that  work,  and  yon  will  proceed  now.* " 
This  witness  testified  that  he  did  the  work 
on  the  huUdlng  and  was  entitled  to  the  com- 
pensation claimed  therefor  In  his  petltlcn. 
He  further  testUted:  "I  did  not  make  any 
propoeltlmi  to  Mr.  M«Knlfl£ht  after  Hi.  Aaron- 
■tm  bad  promised  to  pay  for  the  work.  I  did 
make  Mr.  McKnli^t  a  written  proposition  to 
do  some  work  fOr  him.  I  made  him  that 
propoeltl<m  on  the  faith  of  Mr.  Aaronson^ 
promise:  Bfy  faith  was  In  Mr.  Aaronson.  I 
nerer  knew  Mr.  MeEnlght  btfore  I  saw  htm 
here.  I  did  not  know  and  never  knew  ex- 
actly what  connexion  he  had  with  the  baOd- 
Ing  of  that  store.  I  never  saw  any  contract 
I  simply  knew  he  was  building  the  store  and 
knew  at  that  time  Aaronson  was  owning  the 
bonding  uid  went  to  tiiem  to  be  protected  In 
my  payment  I  made  Mr.  H^nigbt  this 
proposition  in  writing  to  do  the  work  on  the 
buDding.  *  •  •  We  went  to  Mr.  G.  Aaron- 
son twice  during  the  progress  of  that  work. 
It  was  daring  the  time  we  were  at  work.  He 
never  denied  that  he  had  agreed  to  pay  us. 
I  would  not  have  done  that  mtA  but  for  tills 
agreement  He  said  that  they  would  see  that 
we  got  oar  mon^.  We  entered  taito  that  con- 
tract on  the  fklth  that  Aaronson  Bros,  agreed 
to  pay  OB.  Mr.  MdCnlght  drew  the  money 
and  paid  for  the  work.  By  Ghe  contract  we 
were  to  recelTO  so  mudi  for  the  work,  and 
he  waa  bound  to  pay  for  my  serrloes  so  far 
aa  he  had  Aaronson  Bros.*  work  In  controL 
He  also  agreed  to  pay  me  for  the  work, 
*  *  *  Mr.  Aaronson  wmit  to  tbe  bank  and 
indorsed  this  check  for  me.  It  was  on  Sat- 
urday. The  estimation  was  due,  and  Mr.  Mc- 
Knlght  dldnt  pay  tt  I  went  to  Mr.  Aaron- 
em  and  told  him  that  Mr.  M<^nlght  wasn't 
here  and  I  needed  money  to  pay,  and  he  come 
down  to  the  bank  and  Indorsed  with  me.  If 
I  dldnt  get  the  mtm^  Mr.  Aaronson  would 
lie  responsible.  It  was  tbe  second  payment 
He  Indorsed  a  note.  .  Be  did  not  deny  his 
liability  to  me  at  that  Ome,  and  had  no  oth- 
er reaaon  for  Indorsing  my  noto  or  check.  I 
had  no  other  reaaon  for  asking  him,  not  If 
It  hadnt  been  his  banding." 

McOroiy  testified:  "We  arranged  with  Mr. 
Aanmson  about  paying  us  for  that  work 
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along  when  we  were  pretly  wtil  up  with  the 
bunding;  Mr.  HcEnl^t  dldn*t  give  as  any 
money.  Tbe  aecond  estimate  was  due  and 
he  never  paid  In  fall  when  the  first  one  was 
doe.  He  cut  us  off  92a  The  total  was  |70. 
We  had  laid  61,000  twick  when  our  first  esti- 
mate was  due  He  cut  us  off  930  m  tbe  first 
estimate.  Then  we  went  to  Hr.  Aarmscm  to 
mrotect  OS  <m  the  contract  Q.  Would  you 
have  gone  ahead  In  this  contract  and  done 
tbe  work  yon  are  snlng  for  here  If  yon 
hadnt  telked  to  Hr.  AaronB<m?  A.  No,  sir. 
Mr.  Aaronscm  said  no  person  working  <m  the 
building  would  lose  a,  dollar  aa  It  We  were 
dtiayed  there  over  a  front  of  the  building. 
After  that  we  did  more  work  on  the  bond- 
ing. The  work  that  we  did  on  the  building 
we  did  on  tbe  faith  of  Hr.  Aaron8on*8  agree- 
ment to  pay  for  it  We  would  not  hare  gone 
ahead  undra  McKnight  unless  he  had  agreed. 
At  that  time  Hr.  Aaronsim  Indorsed  a  note 
for  Hr.  CSuorln.  He  did  not  deny  the  fact 
that  ha  owed  us  for  the  work  at  that  time. 
There  was  no  other  reason  that  he  should 
indorse  the  not&  By  his  agreemmt  with 
McKnigbt  he  paid  the  paymeate  through  Mc- 
Knli^t  and  HCEnl^t  wan't  here  to  make 
them  throogh,  and  that  Is  tbe  reason  he  in- 
dorsed this  nota  Our  work  was  accepted 
then  by  Aaronson  B^os.  and  McKnltfiit" 

We  think  that  from  these  stetemente  of 
the  witnesses  it  Is  clear  timt  the  only  agree- 
meot  m  promise  of  the  defoidant  Aaronson 
to  pay  plaintUCe  for  th^  lab«>  was  'the 
promise  that  the  plahttUCs  would  "get  tiielr 
money  Cor  the  work,"  and  that  said  defend- 
ant "would  see  tiiat  plalnturs  got  their  mm- 
ey,**  and  when  the  plaintiff  CbaoTln  testified 
that  he  made  his  proposition  to  McKnli^t 
on  "the  faith  of  Mr.  Aaronscm's  promise,  and 
that  his  fiitth  was  in  iSx.  Aaronson,"  he  can- 
not be  understood  to  mean  anything  more 
than  that  he  acted  on  the  faith  of  Aaronson's 
fwomlse  **to  see  that  he  got  his  nKmey.** 
This  Is  just  ds  dearly  true  of  the  testimony 
of  the  plaintiff  HcGrory,  that  the  work  they 
did  on  tbe  bnUdlng  was  done  "on  the  Adth 
of  Ur.  Aaronson's  agreanent  to  pay  them 
for  If*  and  that  they  would  not  hare  "gone 
ahead  under  Me&ilght  unless  he  had  agreed." 
This  witness  had  prerlondy  stated  that  they 
had  arranged  with  Mr.  Aaronsmi  about  pay- 
li^  tor  the  work  when  they  were  pretty 
well  up  with  the  bonding,  and  that  after 
MeEnlght  had  foUed  to  pay  them  the  full 
amount  of  the  second  estimate  th^  went  to 
Mr.  Aaronson  "to  protect  them." 

It  Aaronson  agreed  to  become  primarily 
liable  for  plalntlfES'  debt  plaintiffs  would 
have  testified  directly  to  that  effect  and  not 
left  the  fact  of  such  agreement  to  Inference 
or  InqpUcatton  from  their  testimony.  We  think 
that  reasonable  minds  cannot  differ  in  the 
conduslon  from  the  testimony  above  set  out 
that  the  only  agreement  or  promise  made  by 
Aaronson  was  that  he  would  see  that  plain- 
tiffs were  paid  by  McKnight  This,  however, 
Is  not  a  full  statement  of  the  testimony. 


Digitized  by  Google 


386 


182  80UTHWB8TBBN  BBFOBTER. 


CTex. 


Upon  cross-ezamlnatton  plaintiff  ChaaTln  tes- 
tified: "We  made  a  contract  with  Mr.  Mc- 
Knlgbt.  It  was  a  written  contract  The  first 
original  contract  was  the  original  contract 
with  Mr.  McKnlght.  I  had  no  written  con- 
tract with  Mr.  AaroDson.  I  said  after  we 
had  done  part  of  the  work  I  went  to  Mr. 
Aaronson.  Up  to  that  time  I  had  no  con- 
tract wth  Mr.  Aaronson  at  all.  Mr.  Aaron- 
son  told  me  he  would  see  me  paid.  Mr. 
Aaronson  is  bound  to  be  In  the  contract  be- 
fore that  time,  when  we  went  to  his  repre- 
sentatives to  find  If  It  was  agreeable  for  us 
to  go  Into  the  contract  with  McKnlght  That 
Is  the  first  time  Mr.  Aaronson  told  me  any- 
thing at  all,  that  he  would  see  me  paid.  I 
went  on  to  work  again.  Then  when  I  got 
the  work  half  done  I  saw  Mr.  Aaronson 
again.  And  he  again  told  me  that  he  would 
see  me  paid.  I  was  to  look  to  Mr.  Aaronson 
If  Mr.  McKnlght  didn't  pay.  Unless  Mr.  Mc- 
Knlght didn't  pay,  Mr.  Aaronecm  didn't  owe 
me  anything.  In  case  Mr.  McKnlght  didn't 
pay,  then  I  looked  to  Mr.  Aaronson.  If  Mr. 
McKnlght  didn't  pay  us,  he  would  pay  us. 
Mr.  Aaronson'B  statement  was  not  In  writ- 
ing." 

Plalntur  McGrory  on  cross-examination  tes- 
tified: "Mr.  McKnl^t  was  not  carrying  out 
his  contract  He  had  refused  to  carry  out 
his  contract  He  had  failed  In  hie  first  es- 
timate. I  simply  went  to  Mr.  Aaronson  to 
get  him  to  stand  good  to  me  for  Mr,  Mc- 
Khlght's  contract  If  he  had  refused  to  stand 
good  for  that  contract,  I  would  have  stopped. 
I  would  not  have  gone  to  Mr.  Aaronson  until 
Mr.  McKnlght  fell  down.  I  had  the  right  to 
protect  myself.  I  had  no  particular  right 
to  go  to  Aaronson  unless  McKnlght  didn't 
carry  out  his  contract  The  contract  stated 
what  Mr.  McKnlght  was  to  do  and  what  we 
were  to  do.  We  went  on  with  that  contract 
and  laid  61,000  brick  and  then  got  uneasy 
and  come  to  Mr.  Aaronson  to  stand  good  for 
the  brick." 

This  uncontradicted  evidence  conclusively 
negatives  the  Idea  that  there  was  any  Intui- 
tion on  the  part  of  Aaronson  to  become  pri- 
marily liatde  for  the  amount  of  plaintiffs' 
earnings  under  thrir  contract  with  McKnlght 
but  1^  the  unequivocal  and  positive  testimony 
of  the  plaintiffs  It  Is  shown  that  Aaronson 
only  agreed  to  become  secondarily  liable  for 
Ihelr  debt,  and  that  this  agreement  was  not 
in  writing. 

The  agreement  of  defmdant  Aartmson  be- 
ing secondary  and  collateral  to  the  orlghial 
liability  at  defendant  McEjilgbt,  such  agree- 
ment was  within  the  second  snbdlvlslon  of 
our  statute  of  frauds  and  cannot  sustain 
plaintiffs*  suit  because  It  was  not  in  writing 
signed  by  said  d^endants.  Article  2543, 
Sayles'  Ann.  dv.  St ;  Loftus  v.  Ivy,  14  lex. 
Civ.  App.  701,  37  B.  W.  766;  Muller  T. 
BlTlero,  60  Tex.  644,  46  Am.  Rep.  291. 

If  the  defendant  Aaronson  had  promised 
plaintiffs  absolutely  and  uncoDdltlonally  to 


pay  for  their  labw  if  they  continued  to  work 
on  the  building,  and  plainUffs  in  sole  reliance 
upon  this  promise  continued  to  perform  their 
work  in  accordance  with  their  c<wtract  with 
McKnlght,  such  prooilBe  might  not,  under  the 
circumstances  of  this  case,  have  been  within 
the  statute  of  frauds;  but  the  promise,  being 
cmly  to  pay  in  event  McKnlght  failed  to  pay, 
is  clearly  a  promise  to  answer  for  the  default 
of  another  and  Is  within  both  the  letter  and 
spirit  of  the  statute.  The  distinction  between 
the  two  forms  of  promise  above  motioned  is 
clearly  stated  In  ttw  case  of  Muller  v.  Ri- 
viere, sniva. 

It  being  shown  by  the  undisputed  evidence 
that  the  defendants  Aaronsoa  are  not  liable 
to  plaintiffs  for  the  debt  sued  for,  and  plain- 
tiffs being  charged  with  knowledge  of  the 
legal  effect  of  such  evidence.  It  must  be  held 
that  their  Joining  said  defendants  In  the  suit 
against  McKnlght  was  a  l%al  fraud  upon  the 
Jurisdiction  of  the  court  over  McKnlght's 
person,  and  therefore  his  plea  of  privilege 
to  be  sued  in  the  county  of  his  residence 
should  have  been  sustained,  and  the  trial 
court  did  not  err  in  so  Instructing  the  Jury. 
Groos  V.  Brewster,  55  S.  W.  592;  Burkltt  v. 
Wynne  (recently  decided  by  this  court)  132 
S.  W.  816. 

This  disposes  of  the  second  and  only  re- 
maining aaslgnment  presented  in  appellants* 
brief. 

The  Judgment  of  tlie  court  below  Is  af- 
firmed. 
Affirmed. 


HOUSTON  ICB  &  BRBWING  CO.  T. 

SNEED. 

(Coart  of  Civil  Appeals  of  Texas.    Nov.  17. 
1910.   Rehearing  Denied  Dec  15,  1910.) 

AcnON    (I  4*)— FALU  BBPaBBEHTATZOKB— 

Dauages. 

One  fraudulently  Induced  to  purchase  liq- 
□or  under  the  false  representation  that  it  was 
not  intcndcatinA  and  thereafter  <»i  selling  tJie 
same  convicted  and  fined  for  selling  intoxicat- 
ing liquor  In  violation  of  law,  could  not  on  the 
rround  of  public  policy  recover  of  the  seller  as 
aamages  hu  costs  and  expenses  in  the  criminal 
prosecution  nor  damages  for  moktal  anguish. 

[Bid.  Note.— For  other  cases,  see  Action,  Dea 
Dfg.  I  4*} 

Appeal  from  District  Gonrt,  Erath  County; 
W.  J.  Oxford,  Judge. 

Action  by  K.  R-  Sneed  against  the  Houston 
Ice  &  Brewing  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
Judgmrat  rendered  for  defendant 

At  the  time  In  suit,  the  law  commonly 
known  as  the  local  c^ioa  law  was  In  force  In 
Erath  connty.  and  appellee  was  engaged  in 
the  business,  in  Dublin  in  Uiat  connty,  vC 
selling  by  retail  to  the  public  nonintoxicat- 
Ing  beverages.  Appellant  mam^ctnres  and 
sells  to  retailers  what  Is  denominated  In 
the  record  a  "soft  drink"  called  "Hiawatha." 


•For  other  casM  u*  Mmi  toplo  and  moUor  NUUBBR  lo  Dw.  Dig.  *  Am.  Dig.  K«r  No.  BotIm  *  RapT  lateM 
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made  oat  of  malted  barley,  rice,  hops,  and 
artesian  water,  and  containing  between  1.5 
and  2  per  cent  of  alcohol.  It  is  claimed  by 
appellant  that  the  concoction  does  not  con- 
tain sufficient  alcohol  to  produce  Intoxica- 
tion in  any  person  when  drunk  by  him  in 
moderate  quantities.  Appellee  purchased 
from  appellant,  through  its  authorized  agent, 
a  large  quantity  of  the  drink,  and  began  to 
sell  it  as  a  beverage.  Later  he  was  tried  and 
convicted,  and  on  appeal  the  Judgment  was 
afflrmed,  for  selling  malt  liquor  capable  of 
producing  Intoxication,  without  first  having 
procured  a  license  for  the  purpose  of  selling 
said  liquor,  and  without  first  having  paid  the 
taxes  dne  to  the  state  and  county.  The  fine, 
costs,  and  attorney's  fees  paid  by  him  amount- 
ed to  $750.  It  was  on  evidence,  decided  by 
the  Jury,  that  the  Hiawatha  drink  he  sold 
was  a  malt  liquet  capable  of  producing  In- 
toxication, that  he  was  held  guilty  of  vio- 
lating the  tax  and  license  law.  There  was 
evtdraice  in  that  trial,  as  In  the  Instant  rec- 
ord, going  to  show  that  the  drink  is  nonln- 
toxicating,  as  well  as  evidence  going  to 
show  that  it  Is  intoxicating.  The  transaction, 
which  is  relied  on  In  the  proof  as  the  basis 
of  the  Instant  salt,  as  to  the  purchase  and 
sal^  Is  best  given  in  the  language  of  the  ap- 
pellee: "Some  time  In  March,  1908,  I  met 
Mr.  Tell  Roberts,  when  he  came  to  my  place 
of  business  In  Dublin,  r^eeentlng  the  Hous- 
ton Ice  &  Brewing  Company,  the  defendant 
At  that  time  I  was  engaged  In  selling  soft 
drinks  In  Dublin,  Tex.  Mr.  Roberts  proposed 
to  sell  me  a  barrel  of  Hiawatha.  I  told  him 
I  did  not  care  to  Iiandle  it  unless  it  came  un- 
der  the  law,  and  was  not  a  violation  of  the 
law.  I  had  no  state  llceDse  at  the  time.  Mr. 
Roberts  told  me  that  the  Hiawatha  was  non- 
Intoxlcatlng,  and  tliat  any  little  child  could 
drink  it  and  that  the  company  would  guar- 
antee that  it  would  not  Intoxicate.  I  then  told 
Mr.  Roberts  that  If  it  was  all  right  I  would 
try  It  He  then  said  be  would  send  and  get 
me  a  barrel  of  It  and  place  It  with  me.  I 
bought  the  first  barrel  from  him,  and  after- 
wards and  altogethn  sold  seven  or  eight  bar- 
rels of  It"  He  further  stated  that  he  relied 
upon  the  statements  of  Mr.  Roberts  as  to  the 
nonlntoxlcatlng  qualities  of  Hiawatha  as  a 
drink,  and  that  he  would  not  have  bought  it 
or  sold  It  except  for  the  representation  made 
that  it  was  nonlntoxlcatlng.  Claiming  In  bis 
petition  that  the  appellant  through  its  agent 
In  making  the  sale  of  the  Hiawatha  to  him 
as  a  nonlntoxlcant  and  a  concoction  that 
could  be  lawfully  sold  in  local  option  terri- 
tory, "falsely  and  deceitfully  represented  to 
plaintiff  that  a  certain  liquid  concoction  called 
Hiawatha  was  nonlntoxlcatlng.  and  told  this 
plaintiff  at  said  time  and  place  that  this  de- 
fendant warranted  and  guaranteed  said  Hia- 
watha to  be  nonlntoxlcatlng,"  the  appellee 
sees  to  recover  the  sum  of  the  fine,  costs,  and 
attorney's  fees  in  the  criminal  prosecution, 
and  for  mental  anguish  suffered  on  account 
oC  the  ariest,  trial,  and  conviction  as  actual 


damages.  The  case  was  tried  to  the  court 
without  a  Jury,  and  Judgment  was  rendoed 
against  appellant  for  the  $750  paid  out  In 
the  criminal  prosecution,  and  $300  for  mental 
anguish  and  humiliation  In  being  arrested 
and  convicted,  as  actual  damages. 

A.  P.  Toang  and  Eckford  A  Cooke,  for 
aK>ellant  Chandler  &  Pannlll,  M.  F.  Mar- 
tin, and  J.  C.  Qeorge^  tw  appellee. 

liBVZ,  J.  (after  stating  the  facts  as  aborft). 
The  app^lee  makes  the  contention,  in  effect, 
in  the  case,  that  In  the  sale  of  the  liquid  con- 
coction called  Hiawatha  the  appellant  tbrou^ 
Its  agent  practiced  the  deceit  on  him  that  it 
was  nonlntoxlcatlng,  and  that  as  a  result  of 
such  wrongful  act  committed  by  ai^ellant 
he  has  been  plonged  Into  a  criminal  prosecu- 
tion and  conviction  tcfr  failure  to  pay  an  oc- 
cnpatlcm  tax  required  by  law,  which  caused 
him  to  Incur  the  penalties  and  costs  of  the 
law  and  to  suffer  mental  angnlsh  for  con- 
viction of  such  crime. 

The  chief  question  presented  by  the  as- 
slgnmoits  of  appellant  ia,  we  tttlnk,  whether 
the  a^KUee  is  entitled  to  recover  as  actual 
damages,  as  by  the  Judgment  he  has,  sudi 
character  of  damages  as  the  penalty  and  costs 
Incurred  and  mental  anguish  suffered  In  con- 
sequence of  his  conviction  for  violating  a  penal 
law  of  the  stata  It  may  be  conceded  that 
In  an  action  for  deceit,  as  here,  the  law  en- 
deavors to  give  to  the  defrauded  party  the 
damages  which  result  as  the  legal  conse- 
qnmc^  or  directly,  or  naturally  from  such 
fraud.  But  this  rule  In  allowing  such  dam- 
ages as  result  from  the  fraud  presupposes  the 
claims  to  have  the  support  of  the  law  and 
be  not  In  contravention  of  public  policy.  It 
results,  therefore,  tlutt,  If  the  claim  has  no 
snpport  In  law  as  against  public  policy, 
there  can  be  no  relief  allowed  the  party,  even 
though  the  damages  would  not  be  legally 
classed.  If  the  claim  were  lawful,  as  too  re- 
mote. And,  as  the  character  of  the  claim 
here  is  that  of  a  party  himself  committing 
a  public  offense  seddng  redress  against  the 
alleged  procurer  of  his  unlawful  act,  it  would 
appear  that  the  decision  of  the  question  pre- 
sented would  more  properly  turn  on  whether 
the  damages  should  be  denied  as  against  pub- 
lic policy,  than  whether  they  are  too  remote. 
So,  if  the  principle  of  public  policy  should  ap- 
ply and  ip)vem.  It  Is  not  necessary  to  con- 
sider the  question  of  whether  there  has  been 
shown,  or  not,  the  conjunction  of  the  wrong 
and  damage,  as  that  even  if  the  damages  are 
not  legally  remote,  tbe^  covlA  not  be  allow- 
able. 

The  question  bears  analogy  to  those  cases 
In  which  an  Indemnity  is  claimed  for  acts 
obviously  unlawful,  like  breaches  of  the 
peace,  and  to  those  cases  in  which  the  con- 
duct of  the  party  Is  In  contraveutlon  of  pub- 
lic policy.  The  case  of  Cumpston  v.  Lambert 
18  Ohio.  81,  51  Am.  Dec.  442,  was  wliere  a 
Jiutloe  of  the  peace  called  upon  a  person  to 
awisc  a  constable  In  making  an  aii'est  on  a 
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capias  pro  fine.  statiiiK  that  auch  arrest  was 
lagal,  and  promising  to  IndemnU^  sncta  person 
for  assisting  to  make  the  arrest;  and  It 
turned  out  that  tbe  arrest  was  111^1,  and 
Judgment  was  obtained  against  the  party  as- 
sisting for  assault,  who  then  brought  suit 
It  was  held  the  Indemnity  was  Illegal  for 
the  reason  that  It  was  based  on  an  agreement 
to  commit  an  assault  on  another.  There  the 
assault  was  a  technical  one,  and  the  party  act- 
ed on  supposed  legal  authority  and  without  In- 
tention of  violating  the  criminal  law.  In  the 
instant  case  appellee  claims'  to  have  Innocent- 
ly violated  the  law  through  means  of  mistake 
of  fact  caused  by  appellant's  ag^t.  In  the 
case  of  Plerson  v.  Thompson,  1  Edw.  Ch.  (N. 
Y.)  212,  it  was  decided  that  a  serrant  can- 
not sustain  an  action  on  a  bond  of  indemnity 
by  his  employer  for  the  damages  he  has  sus- 
tained by  being  compelled  in  a  civil  action  to 
pay  for  an  assault  and  battery  he  has  com- 
mitted. There  the  employ^,  In  the  manage- 
ment  of  a  ferry,  and  while  thus  acting,  and. 
as  he  supposed,  in  the  discharge  of  hla  duty, 
used  some  violence  towards  two  individuals 
in  ejecting  them  from  the  boat  The  court  in 
denying  a  recovery  for  the  damages,  and  aft- 
er stating  that  the  conduct  of  the  party  was 
by  no  means  wanton  and  unprovoked  acts, 
but,  on  the  contrary,  uses  this  language:  "Is 
he  then  entitled  to  an  indemnity?  The  rule 
holds  In  equity  as  well  as  law  that  there 
shall  be  no  right  of  contribution  between 
Joint  wrongdoers.  This  rule  Is  founded  in 
public  policy  and  Intended  to  check  the  dis- 
position to  combine  In  committing  wrongs  by 
declaring  that  each  individual  concerned  Is 
liable  to  bear  the  whole  loss  or  damagie  which 
may  he  occasioned;  and  It  appears  to  be 
equally  against  the  policy  of  the  law  that  a 
servant  or  an  agent  who  commits  a  trespass 
shall  entertain  even  the  hope  of  protection 
and  Indemnity  from  his  employer."  If  the 
rule  of  public  policy  as  applied  to  contribu- 
tion between  Joint  wrongdoers  Is  "intended 
to  check  the  disposition  to  combine  in  com- 
mitting wrongs,  by  declaring  that  each  In- 
dividual concerned  is  liable  to  bear  the  whole 
loss  or  damage  whch  may  be  occasioned," 
then  with  full  force  would  it  be  applicable  to 
those  who  commit  public  offenses,  aa  here. 
If  the  instant  suit  had  been  on  contract  to 
indemnify,  and  the  terms  provided  against 
liability  for  the  fine  and  costs  of  the  particu- 
lar violation  of  the  law,  (dearly  the  contract 
could  not  be  I^lly  sustained,  as  against  pub- 
lic policy  and  void  In  consequence.  Or  if  the 
suit  bad  been  on  a  guaranty,  and  such  char- 
acter of  damages  had  been  In  the  contempla- 
tion of  the  parties  as  the  damages  recover- 
able, It  was  an  illegal  contract  as  being  "a 
contract  to  tempt  a  man  to  trespass  the  law." 
In  the  case  of  Aycock  v.  Braun,  66  Tex.  204, 
18  S.  W.  500,  a  recovery  for  services  was  de- 
nied to  attorneys  who  contracted  to  secure 
the  appointment  of  a  certain  person  as  ad- 
ministrator and  to  obtain  sureties  on  his 
bond,  because  such  ontracfc  was  void  as 


against  public  policy.  The  court  remarked 
that  the  innocent  pnrprae  and  Intention  of 
the  attorneys  was  immatertal,  and  "the  con- 
tract must  be  tried  by  Its  Immediate  tenden- 
cy, and  If  that  is  vldons  the  Innocent  Intm- 
tions  of  the  party  cannot  save  it"  See,  on 
illegal  contracts,  Kauffman  t.  Babcock,  67 
Tex.  241,  24  S.  W.  878;  Reed  v.  Brewer  (Civ. 
App.)  86  S.  W.  90:  Id.,  90  Tex.  144,  37  S.  W. 
418.  In  Arrlngton  v.  Sneed,  18  Tex.  135,  It 
was  ruled  that  because  the  legal  services 
rendered  by  the  attorney  in  procuring  ball, 
summoning  witnesses,  and  preparing  the  de- 
fense ol  bis  cll^t,  were  mixed  with  such  oth- 
er character  of  services  as  were  calculated  to 
enable.  If  not  to  Induce  him  to  elude  the 
process  of  law,  the  law  will  not  Imply  a 
promise  to  pay  for  them.  In  Stevens  v.  Bowe, 
69  N.  H.  678,  47  Am.  Rep.  231,  in  deny- 
ing a  Jud^ent  against  a  witness  for  giving 
false  testimony,  the  codrt  gives  as  a  reason: 
"Public  policy  and  the  safe  administration  of 
Justice  require  that  witnesses,  who  are  a 
necessary  part  of  the  Judicial  machluery,  be 
privileged  against  any  restraint  exce^iting  that 
Imposed  by  the  penalty  for  perjury." 

There  are  some  cases  of  dvil  trespass 
where  the  Indemnity  was  held  valid,  as  where 
one  tears  down  a  turnpike  gate  at  the  direc- 
tion of  the  overseer  of  the  hlgjiway  (Coven- 
try V.  Barton,  17  Johns.  (N.  Y.]  142,  8  Am. 
Dea  876),  or  removes  goods  at  the  employ- 
er's request  that  belong  to  a  third  person, 
having  rrasonable  grounds  to  suppose  that 
the  employer  owns  them.  Moore  v.  Appleton, 
26  Ala.  683.  But  there  tbe  parties  were  in 
the  prosecution  of  their  legal  right  In  good 
faith,  and  committed  an  unintentional  wrong 
against  another.  The  distinction  is  that 
there  the  trespass  is  against  property,  and 
does  not  Involve  tbe  violation  of  the  criminal 
laws.  It  is  thus  sufficiently  seen  that  the 
principle  Involved  is  that  It  is  against  public 
policy  to  allow  redress  for  any  agreement  or 
act  In  violation  of  law.  We  can  see  no  good 
reason  why  It  would  not  apply  to  the  case 
here.  To  refuse  such  character  of  damages 
on  a  contract  of  indemnity  because  against 
public  policy,  and  to  allow  tbe  recovery  of 
such  character  of  damages  t)ecause  founded 
on  deceit.  Is  merely  to  change  the  form  of 
the  action,  and  by  such  indirection  to  nullify 
the  principle.  If  it  Is  against  public  policy 
and  void  in  one  form  of  action,  no  good  rea- 
son exists  why  it  should  not  be  equally  so  in 
the  other,  as  having  In  each  suit  the  tendency 
to  Interfere  with  the  due  administration  of 
the  law.  Punishment  for  crime  is  Intended 
to  be  personal  and  absolute;  and,  to  accom- 
plish the  prevention  of  crime  which  is  the 
purpose  of  tbe  punishment  it  is  quite  nec- 
essary that  the  person  should  not  "even  en- 
tertain the  hope  of  Indemnity"  for  the  of- 
fense committed.  ThCTc^ore,  as  the  jwnalty 
and  cost  of  the  violation  of  a  penal  law  is 
not  the  legal  subject-matter  of  contract  for 
indemnity,  we  are  of  the  opinion  that  It 
should  be  here  held,  as  we  do,  that  the  dam- 
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ages  recovered  are  not  tor  the  same  reason 
allowable  In  tbls  case.  It  would  follow  In 
principle  tbat,  If  the  fine  and  costs  of  the 
proBecatlon  are  not  allowable,  the  balance  of 
the  damages  could  not  be  allowed.  To  allow 
damages  for  mental  anguish  suffered  In  con- 
■eqnenco  of  his  conviction  would  In  tendency 
make  It  profitable  to  violate  the  law,  and  op- 
pose the  principle  of  denying  any  redreas  for 
a  violation  of  the  law.  The  case  of  Philpot 
T.  Taylor,  75  IIL  809,  20  Am.  Dec.  241— and 
there  are  others  of  like  Import,  It  Is  t^^e — al- 
lowed. In  a  dec^t  salt,  a  recovery  to  plaintiff 
for  his  costs  and  expenses  incurred,  on  the 
ground  that  th^  were  the  legal  consequences 
of  the  wrongful  act.  But  in  these  cases  no 
public  offense  was  committed,  and  the  prin- 
ciple of  public  policy  was  not  in  any  way 
involved.  The  instant  case,  however,  Is  quite 
different 

As  U  manifestly  appears  that  the  appellee's 
cause  of  action  is  not  such  as  the  law  will 
permit  the  particular  recovery  sought,  the 
Jadfnnent  will  be  reversed  and  here  render- 
ed tor  appellant,  with  aU  costs. 


BUSH  BROS.  LUAfBEB  &  MILLING  CO.  T. 
EASTWOOD  et  al. 

(Court  ot  GiU  Appeals  of  Texas.   Oct  29, 
lOia   Relieating  Denied  Dee.  8,  1910.) 

1.  Master  asd  Sxbvakt  (|  82*)  — Labob 
LiEifs— Requisites. 

In  order  to  fix  a  lien  for  labor  under  Sayles' 
Ann.  Civ.  St  1897,  art  8339a  (Gen.  Laws  1897, 
e.  1S2,  I  1),  It  most  appear  that  iht  person 
claiming  sucb  lien  is  within  the  dass  named  in 
the  statute,  and  that  the  labor  or  aervicea  pe^ 
formed  by  him  were  performed  under  the  con- 
ditions named  in  tbe  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dee.  Dig.  S  82.«] 

2.  Masteb  and  Sebvaitt  at  82*)  — Labob 
Liens— "In  Ant  MAaruvAoiOBT  ob  Mill  of 
Ant  Chabacteb." 

Under  Sayles'  Ann.  Civ.  St  1897,  art 
8339a  (Qen.  Laws  1897,  c.  152,  fi  1),  giving  a 
lien  to  the  clasa  of  persons  named  therein  who 
may  labor  or  perform  services  in  any  office,  etc., 
manufactory,  or  mill  of  any  character,  etc.,  the 
term  "in  any  manufactory  or  mill  of  any  ch&r> 
BCter"  refers  to  labor  performed  In  or  about 
such  place,  and  no  lien  exists  where  die  serv- 
ices are  wholly  performed  at  a  place  miles  dis- 
tant from  the  mill  and  have  no  immediate  con- 
nection with  the  operation  thereof,  and  heuce 
one  engaged  at  a  distant  place  in  cutting  and 
hauling  logs  to  be  sawed  at  the  mil)  was  not 
entitled  to  a  lien. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  82.* 

For  other  definitions,  see  Words  and  liiEases, 
TOL  4,  pp.  8461-3465 ;  vol.  8,  p.  7683.] 

E^or  from  District  Court,  Montgomery 
County ;  L.  B.  Hlghtower,  Judge. 

Action  by  A.  J.  Eastwood  against  Bosh 
Bros.  Lumber  &  Milling  Company  and  others. 
Judgment  for  plaintiff  and  the  defendant 
named  brings  wror.  Reversed  and  ren- 
dered. 


John  O.  Tod,  Jno.  O.  Williams,  and  W.  H. 
R^d,  for  plaintiff  in  error.  C  W.  Nugent, 
for  defendants  In  orror. 

PLEASANTS,  O.  J.  Defendant  in  error, 
A.  J.  Eastwood,  who  was  plaintiff  In  the 
court  below,  brought  this  suit  against  W.  P. 
Terrell  and  A.  L.  Kayser,  composing  the  firm 
of  Terrell  &  Kayser,  and  the  plaintiff  in  er- 
ror, to  recover  various  sums  of  money  al- 
lied to  be  due  plaintiff  Eastwood  by  said 
firm  of  Terrell  &  Kayser  for  labor  performed 
by  him  and  various  other  persons  named  In 
the  petition  under  an  oral  contract  of  em- 
ployment made  by  said  firm  with  plaintiff 
and  tbe  other  persons  named  in  the  petition, 
all  of  whom,  it  is  alleged,  had  transferred 
and  assigned  their  claims  to  plaintiff,  and  to 
foreclose  an  alleged  laborer's  lien  for  the 
amount  of  said  indebtedness  upon  property 
of  plaintiff  in  error  described  in  said  peti- 
tion and  alleged  to  t>e  of  the  value  of  $4,000. 

The  allegations  of  tbe  petition  by  which 
the  lien  is  alleged  to  liave  been  fixed,  and 
tbe  property  upon  which  said  Hen  Is  claimed 
Is  described,  are  as  follows:  "Plaintiff  avers 
that  on  or  about  the  23d  day  of  September, 
A.  D.  1903,  and  up  to  and  Including  the  29th 
day  of  September,  A.  D.  1908,  and  all  within 
30  days  from  and  after  tbe  date  on  which 
said  several  sums  were  due  the  said  respec- 
tive parties  for  labor,  as  aforesaid — that  Is 
to  say,  within  30  days  after  the  same  and 
every  part  thereof  had  accrued— all  of  said 
parties,  lalwrers  as  aforesaid,  hereinbefore 
named,  furnished  to  the  defendants,  and  to 
each  of  them,  an  Itemized,  verified  statement 
showing  the  said  several  sums  due,  as  afore- 
said, the  contract  of  employment  under  which 
same  accrued,  the  time  of  the  performance 
of  said  labor,  the  time  when  due,  the  char- 
acter of  labor  performed,  a  description  of  the 
property  used  by  said  laborers  In  performing 
said  services  for  the  defendants,  as  afore- 
said, and  at  the  same  time  filed  a  copy  there- 
of in  the  ofilce  of  the  county  clerk  of  Mont- 
gomery county.  Tex.,  and  had  same  duly  re- 
corded, as  provided  by  artldea  S339a  and 
3339b  of  Sayles'  Annotated  dvU  Statates  of 
Texas  of  1887,  and  then  and  there  and  there- 
by preserved  and  fixed,  under  the  laws  of 
tbe  state  of  Texas,  a  lat>orer*s  Iten  tor  said 
several  snms  so  due,  as  aforesaid,  and  tat 
favor  of  the  said  several  parties  herelnbtfore 
named.  'ai>on  and  against  tiiat  certain  sliay 
engine,  l<^glng  cars,  too^  dialun^  axes  and 
appurtenances  and  appliances  belonging  to 
and  with  said  engine  and  cars,  and  aU  and 
lingular  all  railroad  iron  and  stek  rails,  bolts, 
fish  plates,  fastenings  and  other  attachments 
used  In  connection  therewith  and  all  switches, 
railroad  cross-ties  and  all  appurtenances 
and  appliances  owned  by  the  said  Terrell  & 
Kayser  and  said  Bmh  Bros.  Lumber  A  Mill- 
ing Company,  and  In  their  possession  at  and 
near  tbe  said  Mlnnock  Switch,  and  all  of 
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which  has  been  used  In  connection  with  aald 
labor  performed  and  In  getting  out,  transport- 
ing, and  shipping  logs  for  the  said  Terrell  & 
Kayser,  and  for  the  said  Bush  Bros.  Lumber 
&  Milling  Co.,  as  aforesaid,  and  all  and  sin- 
gular all  logs  and  all  timber  of  every  char- 
acter and  kind  that  may  hare  been  cat  and 
handled  In  any  manner  by  the  said  respective 
laborers,  as  aforesaid,  and  In  connection  with 
their  said  employment  that  were  then  in  the 
woods  along,  at  or  near  to  said  tramroad,  or 
at  or  near  the  International  &  Great  North- 
ern Railroad,  or  at  or  near  the  said  Minnock 
Switch,  and  all  lumber  manufactnred  from 
said  logs  at  or  near  Spring,  Texas,  all  of 
said  property  being  of  the  reasonable  value 
of  $4,000.00."*  The  defendants,  Terrell  & 
Kayser,  answered  only  by  general  denial. 
The  defendant  below,  plaintiff  in  error  here, 
Bnsh  Bros.  Lumber  &  Milling  Company,  an- 
swered by  general  demurrer,  special  excep- 
tion, and  general  denial,  and  specially  denied 
that  either  defendant  in  error  Eastwood,  or 
his  assignors,  did  any  work  upon  the  prop- 
erty described  In  defendant  In  error  East- 
wood's original  petition  In  the  court  below, 
and  specially  alleged  that  the  plaintUf  East- 
wood and  his  assignors  worked  only  for  the 
defendants  Terrell  &  Kayser ;  that  said  work 
was  of  the  nature  only  of  cutting  and  saw- 
ing logs  and  timber,  and  was  not  such  work 
as  under  the  Constitution  and  laws  of  the 
state  of  Texas  gave  the  plaintiff  or  his  as- 
signors a  Hen  upon  the  property  of  plaintiff 
In  error.  Plaintiff  in  error  further  specially 
pleaded  that  all  of  the  property  described  in 
defendant  In  error  Eastwood's  petition,  upon 
which  he  sought  to  foreclose  a  Hen.  Is,  and 
was,  the  property  of  plaintiff  In  error,  and 
never  was  the  property  of  defendants  Terrell 
&  Kayser,  but  same  was  leased  by  the  plain- 
tiff in  error  to  defendants  Terrell  &  Kayser. 
The  trial  in  the  court  below  without  a  Jury 
resulted  In  a  Judgment  in  favor  of  the  plain- 
tiff for  the  full  amount  of  his  claim  against 
the  defendants  Terrell  &  Kayser,  and  for 
foreclosure  of  the  Hen  claimed  by  plaintiff. 
The  decree  further  directed  that  execution 
should  first  issue  against  Terrell  &  Kayser, 
and,  If  plaintiff  was  unable  to  make  the 
amount  of  his  judgment  by  such  execution, 
that  an  order  of  sale  of  the  property  describ- 
ed In  the  petition,  or  so  much  thereof  as 
might  be  required  to  satisfy  plaintiff's  judg- 
ment, should  Issue,  and  If  said  property,  or  a 
Bufllclent  amount  there  to  satisfy  plaintiff's 
Judgment,  should  not  be  found,  execution 
should  issue  against  plaintiff  In  error.  It 
was  further  ordered  that  plaintiff  in  error 
have  Judgment  over  against  Terrell  &  Kayser 
for  whatever  sum  it  might  be  required  to 
pay  In  satisfaction  of  said  Judgment. 

The  agreed  statement  of  facts  upon  which 
the  case  was  tried  In  the  court  below,  after 
reciting  the  nature  of  the  suit,  and  that  the 
plaintiff  in  error  Is  a  private  corporation 
having  Its  general  office  in  the  city  of  Hous- 
ton and  being  engaged  In  the  business  of 


operating  a  eawmill  for  the  manufacture  of 
lumber  at  the  town  of  Spring,  In  Harris  coun- 
ty, Tex.,  out  of  logs  procured  from  lands  in 
Montgomery  county  near  Minnock  Switch  on 
the  International  &  Great  Northern  Railroad, 
and  further  that  plaintiff  Is  the  legal  holder 
of  the  claims  of  all  of  the  parties  named  In 
the  petition,  contains  the  following: 

"That  the  plainUff  A.  J.  Eastwood,  and 
all  of  his  said  assignors  hereinbefore  named, 
performed  the  services  as  laborers  for  the 
said  Terrell  &  Kayser  during  the  times,  and 
that  the  said  several  parties  earned  the  said 
several  respective  snms,  set  out  in  said  peti- 
tion as  in  said  petition  stated ;  that  the  said 
several  amounts  were  due  at  the  times  and 
dates  stated  in  said  petition;  that  said  serv- 
ices were  performed  by  the  said  several  par- 
ties for  the  said  Terrell  &  Kayser,  and  that 
DO  part  thereof  has  ever  been  paid. 

"That  all  of  the  said  labor  performed  by 
said  several  parties  hereinbefore  named  was 
done  In  the  matter  of  sawing,  cutting  and 
hauling  logs  with  wagons,  teams,  engines  and 
cars,  In  the  filling  of  a  certain  lo^ng  con- 
tract between  the  said  Bush  Bros.  Lumber  & 
Milling  Company  and  the  said  A.  L.  Kayser. 
the  said  W.  P.  Terrell  having  associated  him- 
self with  the  said  A.  L.  Kayser  subsequent 
to  the  making  of  said  contract,  to  which  as- 
sociation the  said  Bush  Bros.  Lumber  & 
Milling  Company  never  directly  or  Indirectly, 
assented  or  objected. 

"That  the  particular  labor  performed  by 
the  said  several  parties  was  as  follows: 
"Walter  Brown,  swamping  logs,  or  bunching 
logs  In  the  woods  with  teams  preparatory  to 
hauling  tbem  with  other  teams. 

"Dave  Thomas,  hauling  logs  with  teams. 

"Alfred  Johnson,  loading  logs  on  tram  cars. 

"A.  J.  Eastwood,  woods  boss,  whose  duties 
were  to  assist  generally.  In  getting  out  logs, 
from  the  cutting  at  the  stump  until  their 
final  delivery  on  the  railroad  cars,  being  sub- 
ordinate to  and  under  the  directlon.and  con- 
trol of  W.  P.  Terrell,  who  was  then  perform- 
ing the  duties  of  superintendent  and  fore- 
man. 

"Will  Young,  sawing  fogs  and  hauling  logs 
with  teams. 

"Chas.  Young,  sawing  logs. 

"Bob  Campbell,  fireman  on  tram  engine. 

"Chas.  Daniels,  loading  logs  on  tram  cars. 

"Henry  Lowe,  engineer  on  tram  engine. 

"Sam  Tompkins,  blacksmith,  whose  duties 
were  repairing  wagons,  carts,  and  engines 
and  trucks  and  logging  cars. 

"J.  N.  Plllott,  hauling  logs  with  teams. 

"Chas.  Harvey,  hauling  logs  with  teams. 

"Ed.  Williams,  hauling  logs  with  teams. 

"Tom  Splcer,  laborer  on  tram  and  logging 
road,  whose  duties  were  to  ke^  said  tram- 
road  in  proper  condition  for  hauling  logs 
over  said  tram  with  engine  and  cars. 

"That  the  labor  performed  by  the  said  sev- 
eral parties  hereinbefore  named,  as  laborers, 
was  a  part  of  the  general  work  of  pnttlDfc 
out  and  furnishing  logs  for  the  said  Bush 
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Br 08.  Lmnber  &  Milling  Company  by  the 
said  A.  L.  Kayser  and  W.  P.  Terreli,  tmder 
the  said  contract  between  the  Bald  Bush  Bros. 
Lumber  ft  Milling  Company  and  the  said  A. 
Ij.  Kayser,  and  that  said  logs  were  transport- 
ed from  the  forest  to  the  International  & 
Great  Northern  Railroad  with  the  engine, 
tracks,  and  logging  cars  and  appliances  of 
the  said  Bosh  Bros.  Lumber  ft  Milling  Com- 
pany, and  over  their  said  tramroad^and 
steel  and  iron  rails  and  appurtenances  which 
said  engine,  locomotlre,  cars,  trucks,  and  ap- 
purtenances and  tramroad,  iron  and  steel 
rails,  and  attachments,  etc.,  were  then  and 
there  the  prop^ty  of  and  owned  by,  the  said 
Bosh  Bros.  Lumber  ft  Milling  Company,  and 
was  then  In  the  possession  of  the  said  Terrell 
ft  Kayser,  having  been  loaned  by  the  said 
Bodt  Bro&  Lumber  ft  fiflUing  Company  to 
the  said  A.  L.  Kajtec,  and  placed  in  his  poa- 
weslon  to  aid  and  assist  him  In  getting  out 
and  furnishing  him  with  logs,  as  aforesaid, 
and  that  no  part  thereof  was  owned  by  the 
said  A.  L.  Kayser,  and  that  the  owuw^lp 
of  said  property  of  the  said  Bush  Bros.  Lnm- 
ber  ft  Milling  Company  was  not  known  to 
said  A.  J.  Eastwood,  the  plaintiff  hei^,  nor 
to  any  of  his  said  assignors. 

"That  all  of  said  laborers  hereinbefore 
named,  including  the  plaintiff,  within  30 
days  after  the  accrual  of  any  part  of  said 
aeveial  sums  so  due  them,  as  aforesaid,  made 
ont  duplicate  accounts  of  their  said  sereral 
acconnts  showing  the  amounts  due  them,  re- 
spectlTely,  stating  In  each  case  the  ^ount  of 
labor  performed,  the  agreement  under  which 
the  same  was  performed,  the  price  to  be  paid 
tha*efor,  the  several  amounts,  and  the  aggre- 
gate amounts  due  each  of  them,  and  when 
doe,  and  supported  the  same  by  affidavit,  and 
within  said  time  delivered  a  copy  thereof 
each  to  the  said  W.  P.  Terrell,  A.  L.  Kayser, 
and  Bush  Bros.  Lumber  ft  Milling  Company, 
and  demanded  of  each  of  them  payment 
therefor,  and  Immediately,  and  within  the 
said  30  days,  after  the  accrual  of  any  part  of 
said  Indebtedness,  caused  such  sworn  state- 
ments  to  be  filed  and  recorded  in  the  office  of 
the  connty  clerk  of  Montgomery  county,  Tex., 
the  county  In  which  said  services  were  pw- 
formed,  as  provided  by  articles  3330a  and 
3330b  of  Sayles'  Annotated  OlvU  Statutes  of 
Texas  of  1897,  and  subsequently  complied 
with  said  statnte  for  the  fixing  and  preser- 
vation of  said  llena,  so  far  as  same  could  by 
law  be  fixed  by  the  said  several  parties  upon 
the  aald  property  hereinbefore  named,  and 
upon  Hie  logs  cut  and  hanled  by  the  said 
several  laborers,  as  aforesaid,  and  upon  the 
products  thereof,  the  affidavit  to  all  of  said 
reBfpectlve  claims  having  been  made  by  the 
respective  laborers  except  In  the  case  of  Al- 
fred Johnson,  which  affidavit  was  made  by 
Ed.  WlUlamB,  Dave  Thomas,  which  affidavit 
was  made  by  BkL  Wllllama  and  Walter 
Brown,  wbldi  affidavit  was  made  by  Chas. 
Harvey,  the  'quesUon  of  the  validity  or  in- 
validity of  the  claims  of  the  character  of 


the  ones  In  controversy  being  made  an 
agent  or  representative  of  the  laborer  to  b«* 
submitted  to  the  court 

"l^at  all  of  the  logs  cut,  hauled,  and  de- 
livered by  the  said  several  laborers,  as  afore- 
said, aggregating  about  800,000  feet,  were  de- 
livered to  said  Bush  Bros.  Lmnber  &  Milling 
Company  at  Mlnnock  fiwltch  on  the  said  In- 
ternational ft  Great  Northern  Railroad  in 
Montgomery  county,  Tex.,  and  by  them 
tranqtorted  and  delivered  to  their  said  saw- 
mill at  Spring,  Harris  county,  Tex.,  and 
there,  by  the  said  Bush  Bros.  Lumber  ft  Mill- 
ing Company,  manuftictured  into  lumber,  and 
all  of  which  lumber  is  either  now  in  the  pos- 
session of  said  Bush  Bros.  Lumber  ft  Milling 
Company  at  Spring,  Tex.,  or  has  been  sold 
by  them  upon  the  market,  and  that  the  mar- 
ket value  of  said  lumber  so  manufactured 
from  said  logs  was,  and  Is.  of  the  aggregate 
value  of  $3,000,  and  that  the  reasonable 
market  valne  of  said  logging  engine,  tram- 
road,  steel,  iron  rails,  and  appurtenances  and 
logging  cars  and  appurtenances  is  of  the  ag* 
gr^te  sum  of  $2,000,  and  that  at  and  before 
the  beginning  of  the  performance  of  any  of 
the  labor,  as  aforesaid,  and  during  all  of  the 
time  that  said  several  laborers  were  per- 
forming their  aforesaid  service  that  said 
logging  engine,  cars,  trucks,  and  appurte- 
nances and  tramroad,  steel  and  iron  rails  and 
appurtenances  hereinbefore  mentioned,  and 
all  of  which  were  used  in  handling,  procur- 
ing, and  transporting  said  logs,  as  aforesaid, 
were  then  in  the  possession  of  the  said  Ter- 
rell ft  Kayser,  and  of  the  sold  A.  L.  Kayser. 

"That  on  March  12,  1008,  the  defendant 
Bush  Bros.  Lumber  ft  Milling  Company  enter- 
ed into  a  contract  with  the  defendant  A.  L. 
Kayser,  by  which  the  defendant  A.  L.  Kay- 
ser was  to  cut  sawlogs  from  timber  owned 
by  Bush  Broa  Lumber  &  Milling  Company 
on  the  Richard  Vlnce  half  league  of  land  in 
Montgomery  county,  Tex.,  and  deliver  the 
same  on  the  cars  of  the  International  ft  Great 
Northern  Railroad  at  Mlnnock  Switch  for 
$3.50  per  thousand;  said  1(^  to  be  scaled  at 
the  mill  of  the  def«idant  company.  At  the 
same  time  Bush  Bros.  Lumber  &  Milling 
Company  agreed  to  furnish  and  l^d  to  de- 
fendant Kayser  an  engine  lotting  cars,  rail- 
road Iron,  fish  plates,  etc.,  with  which  ^ 
build  a  tramroad  on  which  to  operate  said 
engine  and  logging  cars  for  the  purpose  of 
transporting  the  logs  from  the  woods  to  said 
railroad  at  Mlnnock  Switch  In  order  that 
said  logs  might  be  loaded  on  the  cars  of  the 
International  &  Great  Northern  Railroad  and 
shipped  to  the  defendant  Bush  Bros.  Lumber 
ft  Milling  Company.  Said  engine,  logging 
cars,  Inm  and  steel  rails,  etc.,  btfng  the  same 
that  the  plaintiff  is  oideavorlng  to  foreclose 
a  lien  on  in  this  salt  That  the  defendant 
Bush  Bros.  Lumber  ft  Milling  Company  did 
deliver  said  engine,  logging  cars,  Iron  and 
steel  rails,  etc.,  to  defoidant  A.  L.  Kayser, 
and  he  constructed  a  tramroad  upon  which 
to  operate  said  engine  and  logging  cars,  and 
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did  operate  the  nune  In  banllng  tbereon 
until  after  the  performanoe  by  plaintiff  and 
bis  assignors  of  tbe  labor  and  ■ervlces  sued 
tor  ber^,  since  which  time  tbe  defendant 
Bnsh  Bros.  liomber  &  Milling  Ctompany  have 
retaken  poBBesslon  of  said  engine,  cars,  log- 
ging cars,  iron  and  steel  rails,  tis^  -and  are 
now  In  possession  of  same." ' 

Under  an  appropriate  assignment  of  error 
plaintiff  In  error  complains  of  the  Judgment 
of  tbe  court  below  on  the  gronnd  that  upon 
the  facts  disclosed  hj  tbe  record  defendant 
In  error  had  no  Hen  upon  the  property  of 
plaintiff  In  error  to  secure  the  Indebtedness 
dne  bim. 

Article  3389a  of  Sayles'  Annotated  Civil 
Statntea  of  1897,  npon  which  defendant  in 
error  bases  bis  claim  of  lien,  and  which  Is 
section  1  of  chapter  152  of  General  I^ws  of 
1887,  reads  as  follows:  "Whenever  any  clerk, 
acconntant,  book-ke^r,  arUsan,  craftsman, 
factory  operative,  mill  operative,  mechanic, 
quarryman  or  common  laborer,  farm  hand, 
male  or  female,  may  labor  or  perform  any 
service  in  any  office,  stwe,  saloon,  bote),  shop, 
mine,  quarry,  manufactory  or  mill  of  any 
character,  or  upon  any  Hrm,  under  or  by 
virtue  of  any  contract  or  agreement,  written 
or  verbal,  with  any  person,  employer,  firm, 
corporation,  or  his,  her  or  tikelr  agent  or 
ageiita,  receiver  or  receivers,  trustee  or  tras- 
tees.  In  order  to  secure  tbe  amount  due 
such  contract  or  agreonent.  written  or  ver- 
bal, the  hereinbefore  mentioned  employAi 
shall  have  a  first  lloi  upon  all  products,  iha- 
chlnery,  tools,  flxtuns,  appurtenances,  goods, 
wares,  men^andlse,  chattds  or  thing  or 
things  of  value  of  whatsoever  character  that 
may  be  created  in  whole  or  In  part  b^  the 
labor  of  sucb  parsons,  or  necessarily  ctm- 
nected  with  the  performance  of  such  labor 
or  service,  which  may  be  owned  by,  or  In 
the  possession  of,  the  aforesaid  employer, 
person,  firm  or  corporation,  or  his,  her  or 
Uielr  agent  or  agraits,  recover  or  receivers, 
trustee  or  trustees;  provided,  that  tbe  lien 
berein  given  a  farm  band  shall  be  subordi- 
nate to  the  landlord's  lien  now  provided  by 
Uw." 

In  order  to  fix  a  lien  under  the  provlslonB 
of  this  statute,  it  must  be  shown  that  the 
parson  claiming  snch  lieu  Is  within  the  dass 
named  in  tbe  statute,  and  that  the  labw  or 
services  performed  by  snch  person  was  per- 
formed nnder  tiie  conditions  named  In  the 
statute.  It  may  be  conceded  that  the  de- 
fendant In  error  and  his  several  assignors 
are  within  the  doss  named  in  the  statute; 
but,  unless  It  can  be  held  that  the  labor  or 
services  performed  by  them  was  performed 
und^  the  conditions  named  In  tbe  statute, 
they  acquired  no  Hen  to  secure  the  amount 
due  them  for  sudi  labor.  The  statute  only 


gives  a  Uen  to  the  dam  of  persons  named 
therein  who  "may  labor  or  perform  service 
in  any  office,  store,  saloon,  hotel,  sbop,  mine, 
quarry,  manufactory  or  mill  of  any  charac- 
ter, or  upon  any  farm,"  etc.  While  this  stat- 
ute ttiould  not  be  so  strictly  construed  as  to 
defeat  the  manifest  intent  of  tbe  Legisla' 
tnre,  it  should  not  be  construed  so  as  to  give 
a  Hen  for  services  not  Indnded  in  those 
named  In  the  act  merely  because  such  serv- 
Ices  are  apparently  as  much  oitltled  to  pro- 
tection as  those  named.  We  think  the  term 
"in  any  manufactory  or  mUl  of  any  charac- 
ter" should  be  construed  to  mean  in  or  about 
any  such  place,  and  the  laborer  performing 
service  at  a  mlU  and  In  immediate  connec- 
tion  with  its  operation  would  have  a  Uen  for 
such  services  if  performed  outside  of  the 
buildings  In  which  the  machinery  of  the  mill 
Is  operated,  or  the  actual  business  of  the 
mill  carried  on;  but  we  do  not  think  that 
tbe  lien  is  given  when  the  services  for  which 
tbe  Uen  is  dalmed  are  wholly  performed  at 
a  place  miles  distant  from  the  miU  and  have 
no  immediate  connection  with  the  actual  op- 
eration of  the  mill,  though  they  may  be  In 
furtherance  of  the  business  of  the  mill.  In 
the  instant  case  the  defendant  in  error  and 
his  assignon  were  not  working  for  tbe  own^ 
er  of  tbe  mill,  and  their  services  wore  per- 
formed  In  a  different  county  and  many  mllea 
(Ustant  from  tbe  mill,  and  we  think  It  would 
be  Judicial  l^lslatlon  for  the  courts  to  say 
that  they  are  wttitled  to  a  lien  which  the 
statute  only  gives  to  secure  compensation 
for  services  performed  "In  a  mUL** 

If  the  contention  of  the  def  aidant  In  racor 
Is  sound,  then  <me  who  labon  In  picktng^  cot- 
tim  belonging  to-  the  owner  of  a  oottom  gin 
m  factory,  such  labor  being  performed  on  a 
farm  distant  from  the  cotton  gin  or  mill, 
would  be  given  a  Uen  under  this  statute  for 
labor  performed  *in  tihe  mill,*'  because  the 
cotton  so  picked  was  Intended  for  manufao- 
tozT  In  said  cotton  mill  and  was  so  used. 
The  statute  cannot  be  so  c<»istrued. 

There  may  be  no  sound  reason  for  giving 
a  Uen  to  those  who  work  In  the  mill  and  d^ 
nying  it  to  persons  who  perfwm  snvlces  at 
some  other  place  for  the  benefit  of  and  In 
furtherance  of  tlw  bnrinesi  ol  the  mill;  but 
tbe  law  Is  so  wrlttoi,  and  it  Is  for  the  Leg* 
Islature.  and  not  fbr  the  eoiu1%  to  cornet 
this  inequality,  if  it  be  onew 

Such  being  our  condusitm  on  this  ques- 
tion. It  Is  unnecessary  to  discuss  Oe  other 
assignments  of  orror  presmted  in  brief  of 
plaintiff  in  error. 

We  are  of  i^lnlon  that  the  Judgmmt  of 
tbe  court  below  should  be  revosed,  and 
Judgment  here  rendered  for  j^alnttff  In 
ror,  and  It  is  so  ordered. 

Bevened  and  rendered. 
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(Coart     Appeftb  <^  Kentnciky.  Dee.  ^  1&1<^) 

1.  Master  and  Sebtant  (|  28S*}--IimnasB 
TO  Railwat  Beaxhcah— SnmciBHoT  or 
Btidknob. 

Ill  an  action  for  injail«a  to  a  brak«man 
from  being  thrown  from  a  car  hj  the  sttdden 
checking  oi  the  engine  while  switching,  where  It 
appeared  that  no  one  bat  the  brakeman  bad  the 
ngbt  to  ffiTe  a  sUnal  for  the  train  to  be  checked 
and  that  the  engineer  riowed  up  on  algnal  of  the 
condnctor,  the  negligence  of  the  engineer  and 
conductor  was  eatabushed,  and  It  was  not  error 
to  refttw  a  peremptory  instmction  for  defend- 
ant. 

[Ed.  Note.— For  other  case*,  aee  Haitar  and 
Servant,  Dec.  Dig.  |  286.*] 

2L  BfASIBB  AHD  SEBVAHT     201*)— IlTJCBZIS  TO 

Sbbvaut— Acnoif— Issun  and  Pboof. 

In  an  action  for  injuries  to  a  railway 
brakeman,  from  the  sndden  slowing  np  of  ttw 
train  and  the  seTering  of  a  brake  wheel  to 
which  he  waa  holding,  where  defendant  pleaded 
contributory  negligence,  plaintiff  conld  prove  that 
the  brake  and  attachment  were  defectlTe  and 
gave  way  when  be  fell  from  the  car  as  tending 
to  show  that  he  was  exercising  proper  care  at 
tbe  time,  and  that  his  Injariea  were  received 
as  the  resnit  of  the  negligence  of  tbe  engineer 
in  checking  the  train  withont  warning  to  or  sig- 
nal from  plaintiff,  as  required  by  the  rules  of 
the  company,  though  there  was  no  all^ation 
of  negligence  with  reference  to  defective  appU- 
anon. 

[Ed.  Note^For  other  caaat,  tee  Uaater  and 
Servant.  Dee.  Dig.  |  264.*] 

8.  TBtAt.  (I  244*)  —  iNBTBUOnONS  —  SiNOUNO 
Out  PAB110UI.AB  EiVIDBNCE. 

In  an  action  by  a  railway  brakeman  for  In- 
Jnries,  where  life  tables  were  read  as  evidence, 
it  waa  not  error  to  fail  to  ch&rge  that  If  the 
jury  considered  the  tables,  it  i^nld  also  con- 
sider tbe  hazardous  nature  of  plaintifTs  employ- 
ment as  tending  to  determine  the  length  of  his 
life  and  tbe  duration  of  his  ability  to  labor,  as 
sQch  a  charge  would  be  erroneous  as  aingiinr 
ont  a  partlcmar  fact  in  the  testimony,  especial- 
ly where  there  was  no  testimony  that  plaintiff 
intended  to  always  pursue  the  trade  of  a  brake- 
man. 

[Bd.  Note.— For  other  oaaea,  we  Trial,  Dec. 
Dig.  I  244.*] 

4.  Tbial  (S  54*)— Beokption  of  Dtidencb— 

Limiting  to  Spscial  Pubpobb. 

Either  party  requesting  It,  tbe  court  should, 
npon  admission  of  life  tables,  chai^  tbat  they 
were  admitted  for  the  purpose  only  of  showing 
tbe  probable  duration  of  life,  and  could  be  con- 
aidered  with  all  other  testimony  on  that  point. 

[EH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  126-128;  Dec  Dig.  |  &4.*] 

6.  Mastbb  and  Sebvant  (|  206*)— Injubt  to 
BAn.wAT  Bbakbuan— Sudden  Cbeckino  of 
Tkain. 

The  rale  that,  before  a  brakeman  can  re- 
cover for  injuries  caused  by  being  thrown  from 
a  train  by  the  sudden  checking  thereof  by  the 
engineer,  be  must  sliow  that  the  movement  of 
the  train  was  sndden,  unnaual,  and  onnecessary, 
does  not  apply  where  a  rule  of  tbe  company 
provided  that  an  engineer  should  not  check  the 
train  except  npon  signal  from  tbe  brakeman, 
since  the  brakeman  had  a  right  to  assume  that 
tlie  cni^neer  would  perform  nia  duty  and  could 
act  with  leas  eaotion  than  would  have  been  in- 
cumbent open  him  otherwise. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  205.*1 


6.  Masteb  and  Sebvant  (t  264*)— Injubies 
TO  Sebvant— AonoN—SumciEKCT  of  Peti- 
tion. 

In  an  action  by  a  brakeman  under  a  peti- 
tion alleging  in  general  terms  that  through  the 
groea  negligence  of  defendant,  its  agNits,  and 
servants,  superior  f n  authority  to  plaintiff,  plain- 
tiff was  thrown  upon  the  track  of  defendant 
and  run  over  by  several  cars  and  the  engine,  re- 
covery could  be  had  for  any  gross  negligence 
committed  by  positive  act  or  for  an  omission  of 
any  act  by  any  or  all  of  defendant's  agents  in 
charge  of  the  train  upon  which  plaintiff  was 
employed,  who  were  superior  in  authority  to 
him.  but  no  recoveiy  could  be  bad  thereunder  for ' 
ne^igence  of  defendant  In  tailing  to  equip  its 
cars  with  reasonably  safe  appliances. 

[Ed.  Note.— Fbr  other  cases,  see  Master  and 
Servant,  Dea  TAg.  f  264.*] 

7.  Trial  (|  62*)— Reception  of  Bvidence— 
Bebuttai» 

In  an  action  by  a  railway  brakeman  for  in* 
juries  from  being  thrown  from  a  train  while 
switching,  by  the  sadden  checking  thereof  by  tbe 
engineer,  where  defendant  introduced  testimony 
of  penons  sent  to  tbe  place  of  Injury  with  an 
en^ne,  tender,  and  cars  similar  to  tbe  train 
causing  the  injury,  to  make  a  test  as  to  whetber 
a  person  standing  between  tbe  empty  cars,  as 
plaintiff  was,  when  injured,  could  see  the  engi- 
neer in  tbe  engine,  to  contradict  the  engineer, 
fireman,  and  plaintiff  with  reference  to  such 
matter,  and  it  was  not  shown  whether  the  ten- 
der sent  with  the  test  train  carried  any  coal  or 
no^  nor,  if  It  did,  how  high  it  was  piled  above 
the  top  of  the  tender,  evidence  by  plal^itiff  was 
admissible  in  rebuttal  that  tbe  tender  attached 
to  the  engine  which  Injured  him  was  loaded  to 
about  three  feet  alwve  the  top  thereof. 

[Ed.  Note^FOr  other  cases,  see  Trial,  Dee. 
jAg.  I  62.*]  ■ 

Axq^eal  flrom  Circuit  Goort,  Oldham  County. 

Acatm  by  James  F.  Irby  against  the  Lonls- 
Tllle  &  NasbvlUe  Ballroad  Company.  Judg- 
ment toT  plaintiff,  and  defendant  appeals. 

Reversed  and  remanded. 

Benjamin  D.  Warfleld,  Cbarlea  Carroll, 
and  D.  H.  French,  for  appellant  Bradley  & 
Cureton  and  Edwards,  Ogdou  &  Peak,  for 
appellee 

NUNN,  J.  Appellee  was  head  brakeman 
on  one  of  appellant's  freight  trains,  and  at 
Pewee  Valley,  August  26,  1009,  he  fell  from 
one  of  the  cars  In  the  train  and  suffered  the 
loss  of  both  1^  below  the  knees  and  was 
otherwise  Injured.  He  instituted  this  action 
to  recover  damages  for  his  injuries,  and  al- 
leged as  grounds  for  recovery  that,  "through 
the  gross  carelessness  and  negligence  of  the 
defendant,  its  agents,  and  servants,  superior 
in  authority  to  the  plaintiff,  he  was  thrown 
upon  tbe  track  of  defendant,  and  several  of 
tbe  cars  and  the  engine  of  said  train  ran 
over  both  of  his  legs  and  so  injured  them 
that  It  became  necessary  to  and  both  of  his 
legs  were  amputated  below  the  knees,"  etc. 
Appellant  answered  controverting  the  peti- 
tion, and  Interposed  a  plea  of  contributory 
negligence  in  the  usual  form,  whlCb  was  de< 
nled  by  reply. 

Tbat  a  proper  understanding  of  the  grounds 
for  a  reversal  may  be  had,  it  Is  necessary  to 
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give  Qie  snbstance  of  tbe  tesUmony  prodnced 
opon  tbe  trial.  It  appears  that  appellant 
has  In  Pewee  Valley  a  main  track,  a  passing 
track  and  a  house  track,  all  of  which  run 
north  and  soath ;  that  Its  passing  track  Is 
situated  on  the  west  side  of  the  main  track 
and  connects  with  It  at  one  point  several 
hundred  feet  south  of  the  depot  and  at  an- 
other point  a  quarter  or  half  a  mile  north  of 
the  depot;  that  the  house  track  Is  situated 
on  the  east  side  of  the  main  track  and  con- 
nects therewith  at  points  within  the  connec- 
tions of  the  passing  track.  The  train  upon 
which  appellee  was  bead  brakeman  arrived 
at  Pewee  Valley  about  9  o'clock  a.  m.  and 
went  Into  the  passing  track  to  let  a  fast  pas- 
senger train  go  by,  after  which  It  returned 
to  tbe  main  track  at  the  north  end  and  backed 
down  the  main  line  to  near  the  depot  where 
It  left  most  of  Ita  train,  and  then  went  to  the 
house  track  and  brouf^t  out  nine  cars,  eight 
d  which  were  to  go  with  tbe  train  north 
and  were  kicked  down  the  main  track  to  be 
coupled  to  the  nuUn  body  of  the  train.  This 
left  attached  to  tbe  engine  Its  tender,  one 
gondola  car  loaded  with  coal,  ,and  an  empty 
gondola.  The  empty  car  was  to  go  back  on 
the  boose  track  and  appellee,  as  head  brake- 
man  and  as  was  his  dnty,  cot  the  air  be- 
tween-the  loaded  gondola  and  the  tender  and 
thai  between  the  two  gondolaa,  imcoapled 
them,  and  got  ap  between  them  for  a  double 
purpose  one  to  ride  the  emp^  car  down  the 
boose  track  and  stop  it  at  the  proper  place; 
Us  other  purpose  was  to  go  to  tbe  wert  tide 
of  the  cars  to  give  the  llranan  the  s^oal  so 
that  he  might  glre  It  to  the  engineer,  when 
he  was  ready  for  tbe  engine  to  be  cheeked, 
as  be  could  not  see  the  engineer  from  the 
east  aide,  there  being  a  considerable  corre 
in  the  road  at  that  point  (The  engineer  oc- 
cupied tbe  right-hand  or  east  side  (tf  tbe  en- 
gine cab  and  the  fireman  the  other.)  Bot 
before  he  coold  get  to  Uie  west  side  where  he 
could  see  and  give  the  fireman  the  signal,  the 
engineer  suddenly  che(&ed  the  oiglne  with- 
oot  any  waniloe  to  appdle^  causing  -him  to 
fall,  carrying  one  of  the  brake  rods  with 
him,  which  resulted  In  injories  to  him  as  be- 
fore stated.  All  the  proof  introdoced  upon 
the  snbject  shows  that  the  engineer  had  no 
r^t  onder  the  rules  of  the  company  to 
chedc  the  movement  of  the  train  under  the 
circumstances  stated,  without  first  receiving 
a  signal  to  do  so  from  ai^llee,  the  head 
brakeman.  At  the  moment  the  engtoeer 
checked  the  train,  It  was  mo^ng  backwards 
at  the  rate  of  nine  or  t«i  miles  an  boor. 
The  engineer  and  conductor  knew  that  Irby 
was  upon  and  between  the  cars  performing 
bis  duty  as  ordered  by  the  conductor.  The 
engineer  and  fireman  testified  that  the  check 
of  the  train  was  made  an  a  signal  from  the 
conductor  who  was,  at  least,  ten  car  lengths 
from  the  engine  on  the  sooth  end  of  the  eight 
cars  which  were  disconnected  from  tbe  en- 
gine and  rolling  down  the  main  track,  as 
before  stated.  The  conductor  did  not  testify 


upon  this  matter ;  that  is,  he  did  not  admit 
or  deny  that  be  gave  the  signal.  In  short, 
we  have  the  following  facts  shown  without 
contradiction:  Appellee  was,  by  order  of  the 
conductor  and  In  line  of  his  doty,  upon  the 
ends  of  and  betwen  the  two  gondola  cars 
for  the  purpose  of  riding  the  empty  one  In 
on  the  bouse  trat^  and  his  position  was 
knomi  to  tbe  engineer  and  conductor;  that 
the  cars  were  being  moved  at  the  rate  of 
nine  or  ten  miles  an  hoar ;  that  tbe  engineer, 
without  any  signal  from  tbe  appellee,  and  in 
violation  of  his  duty  checked  the  train  npon 
a  signal  from  the  conductor  which  the  con- 
ductor bad  no  right  to  give,  by  reason  of 
which  appellee  received  his  in^brles.  We 
quote  the  following  from  the  testimony  of 
appellee  as  to  the  immediate  drcamstanoes 
surrounding  the  ac<ddent:  "I  pot  my  right 
hand  on  tbe  brace  to  go  across  the  end  of  the 
car,  and  X  put  my  left  hand  on  the  wheel 
and  held  to  the  top  of  the  wheel  with  my 
left  hand  and  let  lose  my  hold  with  my  right 
with  the  intention  of  catching  with  my  right 
hand  to  the  wheel,  when  the  sudden  jerk  and 
spring  broke  It ;  the  brake  wheel  broke  loose, 
and  that  is  what  threw- me  down.  That  Is 
the  last  thing  I  rem^ber."  Appellant  says 
appellee  was  gallty  of  negligence  in  attempt- 
ing to  go  across  trom  tbe  east  to  the  west 
side  of  the  car,  as  it  was  shown  by  tbe  tes- 
timony that  he  could  have  signaled  the  en- 
gineer from  the  east  side.  The  engineer  and 
fireman  testified  on  this  point  that  they  did 
not  and  coold  not  see  appellee  after  be  got 
npon  and  betwen  the  cars  until  after  he  was 
injured,  and  app^lee  testified  that  afua*  be 
took  tbe  position  named  he  could  not  see  ei- 
ther the  engineer  or  firunan;  that  on  ac- 
count of  a  carve  in  tbe  tra^  At  that  point 
he  moved  towards  the  west  slde^  so  that  he 
coold  see  the  fireman  and  irignal  to  the  en- 
gineer through  him.  Bot,  conceding  that  ap- 
pellee could  have  giv^  the  signal  from  the 
east  side  and  that  It  was  not  necessary  tor 
him  to  go  to  the  west  sld^  the  itnctmtradict- 
ed  facts  remain  that  he  Old  not  give  the  sig- 
nal for  the  train  to  be  t^Lecked,  and  that  un- 
der the  chrcmnstances  no  one  tise  had  a 
r^t  to  give  sadi  a  s^pial;  therefore  the 
negligence  of  the  en^neor  and  oondoctor  Is 
established.  Under  these  fiicts;  It  was  not. 
emnr  Cor  the  coort  to  rtfose  to  give  a  per- 
emptory Instractlon  in  favor  of  appellant  L. 
ft  M.  B.  B.  Co.  T.  Barri(Amian,  IM  S.  W.  27% 
31  Ky.  Law  Bep.  883;  Lu  &  X.  B.  B.  Go.  t. 
Gordon,  72  S.  W.  811,  24  Ky.  Law  Bep.  1819; 
I.  0.  B  B.  Co.  T.  Jones.  118  Ky.  IK,  80  S. 
W.  4St;  N.  O.  ft  T.  P.  By.  Co.  t.  Evans* 
Adm'r,  129  Ky.  liS6.  110  S.  W.  844;  1.  0.  B. 
R.  Co.  T.  Cane's  Adm%  90  S.  W.  1001.  28 
Ky.  Law  B«p.  1018. 

Appellant  cont«ids  that  the  court  erred  In 
allowing  a^iellee  to  prove  that  the  tnraks  and 
its  attachments  wore  defective  and  gave 
way  when  he  fell  from  the  cara^  as  he  did 
not  allege  any  negligence  with  nt&emce  to 
defective  appliances.  It  Is  true  he  made  no 
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msh  Bnegatim,  hat  this  does  not  render  anch 
testimony  Inctunpetent,  as  appellant  inter* 
posed  a  plea  ot  contrlbntory  n^ligence  on 
tbe  part  of  an>^ee  but  for  which  he  would 
not  have  been  injured,  and  appellee  was  an- 
thoriied  to  intxodnoB  that  testimony  for  the 
parpoae  of  allowing  that  he  was  exerdsinK 
proper  care  at  the  time  to  avoid  being  in- 
jored.  and  that  his  injuries  were  reeelved  as 
a  rcenlt  of  n^Ugence  at  the  engineer  in 
checking  the  train  wfthont  any  warning  to 
or  signal  from  ai^>ellee.  for  be  might  have 
BBTed  himself  from  Injury,  notwithstanding 
the  en^neer's  n^Ugeace^  had  the  brake  rod, 
to  whidi  he  bad  a  right  to  hf^d  to  keep  from 
falling,  not  been  defective. 

Appellant's  conmel  say  t^t  the  court 
erred  in  permitting  tUe  life  table  read  to  the 
Jury  as  evidence  and  thal^  if  wrong  In  that 
contention,  that  the  court  erred  in  not  In- 
structing the  Jury  if  they  considered  the 
tables  to  also  consider  the  hazardous  nature 
of  appellee's  employmrat,  as  tending  to  de- 
termine the  length  of  hts  life  and  the  dura- 
tion of  Ilia  ability  to  labor.  Such  an  instruc- 
tion would  have  been  erroneous,  as  It  would 
have  singled  out  this  particular  tact  In  the 
testimony,  and  for  tbe  further  reason  that 
there  was  no  testimony  showing  tliat  a^el- 
lee  Intended  to  always  pursue  the  trade  of 
a  brakeman.  He  might  hav^  and  in  all  prob- 
ability would,  in  course  of  time,  sought  otber 
employment,  but  it  would  also  have  been  er- 
ror to  have  instructed  the  Jury  as  to  these 
probabilities.  Of  course^  when  the  life  tables 
are  admitted  as  evidence  and  either  party  re- 
quests it  the  court  should  at  the  time  ad- 
monish tile  Jury  that  they  are  admitted  for 
the  purpose  only  of  showing  tbe  probable 
duration  of  llf^  and  may  be  considered  with 
all  other  testimony  on  that  point.  L.  &  N. 
R.  R.  Co.  V.  Gordon,  72  S.  W.  311,  24  Ky.  Law 
Itep.  1819 ;  I.  C.  R.  R.  Go.  v.  Houidiins.  etc., 
121  Ky.  526,  89  S.  W.  530,  1  L.  R.  A.  (N.  S.) 
375,  123  Am.  St  Rep.  205 ;  Stewart's  Adm'x 
y.  L.  &  N.  R.  R.  Co.,  136  Ky.  717,  125  S.  W. 
154 ;  and  L.  &  N.  R.  R.  Co.  v.  McMillen,  110 
S.  W.  221. 

Appellant  also  contends  that  tbe  lower 
court  erred  In  the  first  instruction  by  sub- 
inittiDg  to  the  Jury  the  negligence  of  the  en- 
cineer  In  suddenly  checking  the  engine  with- 
out a  signal  from  appellee,  as  appellee  did  not 
introduce  any  testimony  showing  that  in 
doing  so  there  was  any  unusual  or  unneces- 
sary movement  of  tbe  ei^ine.  The  rule  con- 
tended for,  that  before  a  brakeman  can  re- 
cover he  must  show  that  the  movement  of 
tbe  train  was  sudden,  unusual,  and  unneces- 
sary, cannot  apply  to  a  case  like  the  one  at 
bar.  Appellee  had  a  right  to  assume  that 
the  engineer  would  perform  his  duty  and  not 
cbe<^  the  engine  until  he  gave  him  the  sig- 
nal ;  therefore,  as  he  had  a  right  to  rely  upon 
the  fidelity  of  the  oiglneer,  he  could  act  with 
less  caution  than  would  have  been  incum- 
bent upon  him  otherwise.  I*  A  N.  R.  R.  Co. 


T.  Barrickman,  KM  S.  W.  278,  Si  Kj.  Law 
Rep.  888. 

^pdlant^  main  contention  fbr  revosal  is 
the  error  of  the  lower  court  in  giving  tiie 
following  Instruction:  "If  the  Jury  believe 
from  the  evidoace  that  the  defendant  failed 
to  furnish  the  plaintiff  with  appliances  which 
were  known  to  the  defradant,  or  should  liave 
been  known  to  it  by  the  exercise  of  ordinary 
care,  to  be  reasonably  safe  to  be  used  by 
plaintUf  in  tbe  discharge  of  the  duties  re- 
quired to  be  performed  by  him,  and  such 
unsafe  ccmdltlon,  it  it  was  unsafe;  was  un- 
known to  plalntUC,  and  tiiat  by  reason  of 
sucdi  failure  connected  with  or  Ind^tendoit 
of  the  acticm  of  defendant  detailed  In  the 
first  Instruction  (if  they  brieve  from  the  evi- 
dence defendant  so  acted),  the  plaintiff  sus- 
tained Injury  tb^by,  the  law  Is  for  the 
plaintiff  and  the  Jury  should  so  find."  Ap- 
pellant does  not  object  to  the  form  of  this 
instruction,  but  contends  that  a^Mllee's  plead- 
ings do  not  authorise  it  OCbis  questiim  has 
been  ably  iffeseBated  by  the  briefs  of  the  par- 
ties, and  aftw  a  careftal  conslderaUtm  we 
have  detwfflined  that  the  petition  does  not 
state  facts  suffld^t  to  authorize  a  recovery 
for  any  negligence  in  famishing  defective  ap> 
pliances.  The  petition  stated  in  general 
terms  that  through  the  gross  negligence  and 
cardesBuess  of  defendant,  its  agents,  and 
servants,  superior  In  authority  to  appellee, 
appellee  was  thrown  upon  the  trade  of  ap- 
pelant and  run  over  by  several  cars  and 
the  engine,  etc.  Under  these  general  allega- 
tions, appellee  could  prove  and  recover  for 
any  grosa  negligence  committed  by  positive 
act  or  for  an  omission  of  any  act  by  any  or 
all  of  ai^Uant's  agents  In  charge  of  tbe 
train  upon  which  appellee  was  employed,  who 
were  superior  In  authority  to  appellee.  This 
rule  has  been  long  established.  See  2  Chltty 
on  Pleading,  page  650;  Chiles  v.  Drake,  2 
Mete.  146,  74  Am.  Dec.  406;  L.  &  N.  R.  R. 
Co.  V.  Mitchell,  87  Ky.  332,  8  S.  W.  706; 
Same  v.  Rains,  23  S.  W.  605, 15  Ky.  Law  Rep. 
423;  Davis  v.  Ohio  Valley  Banking  Co.,  127 
Ky.  800,  106  S.  W.  843,  32  Ky.  Law  Rep.  627, 
15  L.  R  A.  (N.  S.)  402;  and  Gahis  v.  John- 
son, ICS  S.  W.  881,  32  Ky,  Law  Bep.  68,  and 
the  authorities  therein  cited. 

Counsel  for  appellee  earnestly  contend 
that  under  the  general  all^atlons  of  the  pe- 
tition, appellee  should  also  be  permitted  to 
recover  for  the  negligence  of  the  master  in 
falling  to  equip  Its  cars  with  reasonably  safe 
appliances.  The  court  diCTers  with  counsel 
on  this  point.  All  the  common-law  authori- 
ties and  the  decisions  of  this  court  agree 
that  tbe  general  rule  Is  that,  when  a  person 
sues  the  master  to  recover  damages  for  in- 
juries received  by  being  put  to  labor  In  an 
unsafe  place  or  with  defective  appliances,  he 
must,  to  state  a  good  cause  of  action,  allege 
that  he  did  not  know  that  tbe  place  was  un- 
safe or  that  tbe  appliances  were  defective. 
See  Wood  on  Master  and  Servant,  page  791 ; 
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BosensdiDtx  t.  Smith,  84  Ky.  830.  1  S.  W. 
678,  8  Kj.  Law  Bep.  376 ;  Pflsterer  t.  J.  H. 
Peter  &  Co..  117  Kj.  501,  78  S.  W.  4G0.  25 
Ky.  Law  Rep.  1O06;  Peter  &  Mdcber  Steam 
Stone  WorlEs  t.  Qnesk,  70  S.  W.  844.  25  Ky. 
Law  Bep.  964;  WUlie  t.  Bast  Tennoaeoo  Goal 
Oa,  84  S.  W.  1166,  27  K7.  Law  Bep.  835; 
WiUlams  T.  L.  ft  N.  B.  R.  Co..  Ill  Ky.  822. 
64  S.  W.  788,  23  Ky.  Law  Rep.  1124;  and 
Lexington  ft  Carter  County  Mining  Co.  t. 
Stephens'  Adm'r.  104  Ky.  602,  47  S.  W.  321, 
20  Ky.  Law  Bep.  696. 

In  the  ease  of  Willie  t.  Bast  Tennessee 
Coal  Co.,  supra,  the  court,  dlscuasing  the 
subject  o£  unsafe  place  to  labor,  said:  "In 
cases  where  a  eerrant  Js  suing  his  employe 
to  recoTer  for  Injuries  snstahied  by  reason 
of  the  n^llgence  of  the  anplc^er,  It  Is  In- 
cumbent upon  the  parly  Injured  to  arer  and 
show  that  he  was  not  aware  of  the  danger.** 

In  the  caee  of  WllUams  t.  L.  ft  M.  R.  R. 
Co.,  supra,  the  court  considered  the  same 
question  and  said:  "There  Is  no  allegation 
either  In  the  ori^al  or  In  any  of  the  amend- 
ments that  api>ellant  did  not  know  of  the 
ezlBtence,  location,  and  alleged  dangerous 
condition  of  the  ash  pit  of  which  complaint 
is  made.  *  *  *  In  the  absence  of  these 
necessary  avermentB,  we  are  of  the  opinion 
that  the  circuit  Judge  did  not  err  In  the  rul- 
ings complained  of."  In  that  case  Williams 
appealed  from  a  Judgm«it  of  the  lower  court 
sustaining  a  demurrer  to  his  pleadings. 

To  sustain  the  position  of  appellee  in  the 
case  at  bar  would  be  in  direct  conflict  to 
the  authorities  above  dted,  but  appellee  con- 
tends that  a  failure  to  sustain  him  will  be  in 
conflict  with  the  authorities  cited  by  him, 
heretofore  refwred  to,  and  especially  the 
case  of  Oains  t.  Johnson.  In  the  case  of 
Chllds  T.  Drake,  2  Mete.  149,  74  Am.  Dec. 
406,  appellee,  Mrs.  Drake,  sued  Chllds  alleg- 
ing that  be  killed  her  husband  by  the  n^U- 
gent  handling  of  a  pistol  which  caused  it  to 
fire,  and  thla  was  the  only  negligence  com- 
plained of.  In  the  case  of  Ia  O.  &  L.  R.  R, 
Co.  T.  Case's  Adm'r,  9  Bosh,  731,  the  peti- 
tion alleged  "that  the  Intestate  was  killed 
by  the  employes  of  the  railroad  company 
carelessly  and  n^llgently  causing  a  train  of 
Its  cars  to  be  run  over  hinL"  It  will  be 
observed  that  the  petition  cbarged  that  the 
employte  of  the  railroad  company  carelessly 
and  negligratly  caused  a  train  of  cars  to  be 
run  ovee  deceased.  It  will  be  noticed  that 
the  last  two  cases  cited  were  based  upon  a 
statute  whldi  permitted  certain  persons  to 
sue  In  case  of  death  by  willful  negUgwce, 
and  for  that  reason  the  court  held  the  alle- 
gations sufficient  It  win  t>e  further  ob- 
served that  th»e  was  no  testimony  Intro- 
duced of  any  defect  in  the  train  or  roadbed, 
or  that  ttie  deceased  was  put  to  work  with 
defective  appliances,  and  we  are  of  the  opin- 
ion that  the  court  would  not  have  allowed 
sndi  testimony  to  be  Introduced  under  the 
auctions  of  the  petition,  unless  ttaere  had 


(Ky. 

beoi  a  diarge  of  contrllmtorr  negllgeice 
against  the  plaintiff,  but  It  would  luit  thMi 
have  been  a  pn^er  subject  to  Izistmct  upon, 
nie  case  of  Louisville  ft  Naatamie  IL  Co. 
T.  Wolfe,  89  Ky.  88.  has  but  little  if  any 
application  to  tbe  question  btfUig  oonsldaed; 
therefore  we  will  not  conmune  time  In  dla> 
cussing  It.  The  case  of  Lontsvllle  ft  Nash- 
ville B.  Co.  ▼.  Mitchell.  87  Ky.  327.  8  S.  W. 
706,  10  Ky.  Law  Bep.  211,  vnis  brought  and 
decided  upon  the  assumption  tiiat  by  reastm 
of  the  netflgence  of  those  In  charge  of  a 
train  it  ran  over  Mltdidl  and  cut  off  oob  ot 
his  legs.  There  was  no  reference  to  the 
question  under  conslderstlan.  The  same  prin- 
ciple was  Involved  In  the  case  of  L.  ft  N.  B. 
Co.  T.  Rains,  23  S.  W.  006t  15  Ky.  Law  Bep. 
423.  There  Is  nothing  aaU  in  tbe  case  of 
City  of  Owen8b(Hro  r.  Toric's  Adm'r.  117  Ky. 
301,  77  3.  W.  1180,  28  Ky.  Law  Rep.  1397, 
upon  the  subject  of  pleading.  In  the  case 
of  Louisville  &  Nashville  R.  B.  Co.  v.  Dal- 
ton.  113  S.  W.  843,  it  was  held  that  a  diarge 
in  general  terms  that  injuries  were  due  to 
the  n^Ugence  and  carelessness  In  managing, 
running,  and  operating  an  engine  and  train 
of  cars,  which  resulted  in  injuries  to  appel- 
lee, stated  a  good  cause  of  action.  This  ia 
correct  and  does  not  militate  against  our 
conclusion  in  the  case  at  bar.  The  same  re- 
marks will  apply  in  the  case  of  Davis  v. 
Ohio  Valley  Banking  ft  Trust  Co.,  127  Ky. 
800.  106  S.  W.  843,  82  Ky.  Law  Rep.  627,  15 
L.  R.  A.  (N.  S.)  402L 

The  last  case  cited  by  appellee's  counsel, 
and  which  they  contend  is  conclusive  of  their 
position.  Is  Gains  v.  Johnson,  105  S.  W.  381. 
32  Ky.  Law  Rep.  58.  We  do  not  so  construe 
the  oplnloQ.  The  petition  in  that  case  charg- 
ed negligence  in  general  terms,  as  was  done 
in  the  case  at  bar,  but  It  did  not  stop  with 
the  general  allegation  as  did  the  petition  in 
the  case  at  bar.  It  undertook  to  explain 
what  was  meant  by  the  general  allegation, 
as  follows :  "That  defendant  negligently 
failed  to  provide  bim  a  reasonably  safe  place 
In  which  to  work  or  reasonably  safe  or  prop- 
er machinery  and  appliances  with  which  to 
carry  on  the  work  in  which  he  was  engaged 
at  the  time  of  said  injury;  that  the  place 
furnished  bim  in  which  to  work  was  unsafe 
and  dangerous;  and  that  the  machinery 
and  appliances  furnished  by  the  defendant 
and  which  he  was  using  at  the  time  were 
unsafe  and  dangerous,  all  of  which  was  w^ 
known  to  the  defendant  and  Its  officers  and 
agents,  or  could  have  beai  known  to  them 
by  the  exercise  of  ordinary  care,  in  time  to 
have  prevmted  the  said  Injuries,  but  all  of 
which  was  unknown  to  plaintiff."  In  speci- 
fying what  the  negligence  comidalned  of 
was,  that  Is,  that  he  was  put  In  an  unsafe 
place  to  labor  and  furnished  defective  appli- 
ances which  were  the  cause  ot  his  Injury,  he 
explained  his  general  allegation  of  gross  n^- 
llgence  of  the  defendant,  Its  agents,  and 
servants  In  charge  ot  the  dlatlllezT-  The 
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court  decided  la  that  case  tbat  JtAnsoD  was 
confined  to  the  spedflc  allegations  of  the 
failure  of  the  company  to  f nrnlsh  him  a  safe 
place  in  which  to  work  and  safe  appliances, 
but  did  not  determine  that  he  could  have 
recovered  for  such  negligence  under  the  gen- 
eral allegation  of  negligence  recited  In  the 
first  part  of  his  petition.  The  petltiw  as 
framed  was  founded  upon  the  n^Ugence  of 
the  company  in  falling  to  furnish  him  a 
safe  place  and  safe  appliances,  a  duty  which 
It  could  not  delegate  to  another,  and  when 
ft  assigned  to  another  the  duty  of  making 
the  place  and  appliances  safe,  that  person 
did  not  act  as  the  agent  of  the  company, 
but  In  place  of  and  as  the  master,  and  In 
suing  for  injuries  received  by  employ^  for 
negligence  of  the  master  in  these  respects 
It  Is  necessary,  in  our  opinion,  that  the  peti- 
tion, in  substance,  contains  allegations  simi- 
lar to  those  copied  above.  The  allegations 
were  general;  they  did  not  nor  was  it  neces- 
sary to  state  the  particulars  in  whidi  the 
place  and  appliances  were  unsafe. 

As  the  case  wilt  have  to  be  reversed  for 
the  above  reason,  we  will  consider  an  alleged 
«rror  of  the  court  In  rejecting  some  testi- 
mony offered  by  appellee  in  rebuttal,  and 
also  the  instmctlonB.  During  the  progress 
of  the  trial,  appellant  procured  four  persons 
In  the  vicinity  of  where  appellee  was  Injured 
and  sent  them,  with  an  engine,  tender,  and 
two  empty  gondola  cars,  to  Pewee  Valley  to 
make  a  test  as  to  whether  or  not  a  person 
standing  between  the  empty  cars  could  see 
the  engineer  when  occupying  his  position  on 
the  engine.  This  was  done  to  contradict 
the  engineer,  fireman,  and  appellee  with  r^- 
erence  to  that  matter.  It  was  not  shown 
"whetber  the  tender  sent  with  the  test  train 
carried  any  coal  or  not,  nor.  If  it  did,  how 
bigh  It  was  piled  above  the  top  of  the  ten- 
der. Appellee  was  introduced  In  rebuttal 
and  asked  about  how  the  tender  attached  to 
the  engine  which  injured  him  was  loaded; 
the  court  sustained  objections  to  the  ques- 
tion and  an  avowal  was  made  to  the  effect 
that  It  was  loaded  to  about  three  feet  above 
the  top  thereof.  This  teBtlmony  «u  compe- 
tent in  rebuttal. 

The  court  erred  to  the  prejudice  of  appel- 
lee In  the  first  Instructiou  by  confining  his 
right  to  recover  to  the  theory  that  be  was 
performing  the  duty  referred  to  by  order 
of  the  conductor  aloAe.  The  court  should 
taave  added,  "or  if  he  was  performing  labor 
at  the  time  in  line  of  his  duty  as  head  brake- 
man  and  the  engineer  knew  tbat  fact,  and 
that  he  was  situated  between  the  cars." 
The  engineer  was  gnllty  of  gross  negligence 
when  he  suddenly  checked  the  movement  of 
the  train  without  any  warning  to  or  knowl- 
edge on  the  part  of  appellee  that  he  was 
going  to  do  so. 

Instruction  No.  2  should  not  be  given,  un- 
less the  pleadings  are  reformed  so  as  to  au- 


thorize it  It  will  not  be  a  misjoinder  to 
allege  the  two  causes  for  his  injuries;  one 
to  recover  for  the  gross  negligence  of  the 
servants  of  the  company  superior  in  author- 
ity to  appellee,  and  in  the  other  for  the  ordi- 
nary negligence  of  appellant,  the  master,  in 
falling  to  fumlBh  safe  appliances  to  appel- 
lee with  which  to  labor. 

The  third  instruction  should  be  given  as 
written,  provided  the  i>etltlon  Is  amended, 
with  this  addition,  "nor  the  gross  n^ligence 
of  his  superiors  In  charge  of  the  train."  If 
the  petition  is  not  amended,  that  part  of  It 
with  reference  to  safe  appliances  should  be 
omitted. 

Instructlona  Nos.  4  and  6  properly  define 
ordinary  care  and  gross  negligence,  and  No. 
6  correctly  states  the  measure  of  damages. 

At  the  instance  of  appellant,  the  court 
gave  instructions  A,  B,  and  G.  These  in- 
structions were  erroneous,  but  we  deem  it 
unnecessary  to  detail  the  reasons.  Wbat  we 
have  said  in  a  general  way  in  discussing  the 
facts  and  law  of  the  case  is  sufficient  to 
show  the  impropriety  of  ^vlng  them.  These 
remarks  also  apply  to  Instmcttou  E,  which 
was  offered  by  appellant  and  ptop&ftj  re- 
fused by  the  court 

For  these  reasons,  the  jndgmmt  of  the 
loww  court  ia  reversed  and  remanded  for 
further  proceedings  eonslBteiit  berewtth. 


KBNTCTOET  DIAMOND  MINING  ft  DE- 
VELOPING CO.  V.  KBNTCOKT 
TRANSVAAI/  DIAMOND  00. 
(Court  of  Appeals  of  Kentucky.   Dec.  7,  1910.) 

1.  MiNBS  AND  HiniBAUB  ^  48*)— WBAT  AU 

"MinuAU." 

A  diamond  is  a  "mineral" 
[Ed.  Note.— For  other  cases,  see  BOnes  and 

Minerals,  Dec  DIr.  I  48.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4613^15;  vol.  8,  p.  7722.] 

2.  Deeds  (|  111*)— Constbuotion. 

Where  the  langnage  of  a  deed  la  broad 
enoagh  to  cover  everything  tbat  may  be  found 
on  the  land  described.  It  ii  not  mateiial  that  the 
parties  contemplated  at  the  time  that  a  particu- 
lar thing  might  be  found  on  the  land. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Dee. 
Dig.  I  lU.*i 

8.  Dbds  0  90*)— OoRRBUonoN. 

A  deed  will  rather  be  constmed  against  the 
grantor  because  he  selects  his  language. 

[E3d.  Note.— For  other  cases,  see  Deeds,  Gent- 
Dig.  |  235 ;  Dec.  Dig.  I  00.*] 
4.  Mines  and  Minebai.s  ({  S5*)— Deeds— Oon- 

STBUCnON. 

Where  one  conveys  all  the  mlnezal  in  his 
land,  tiie  court  wUI  enforce  the  contract  accord- 
ing to  the  natural  meaning  of  the  language  used. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dea  Dig.  |  56.«] 

{^.  Mines  and  MiNBBALa  (I  66*)  — Deeds- 

CONSTBUCnON. 

A  6e«d  of  "all  the  mineral  *  *  *  on  de- 
scribed tract"  excluding  coal  for  the  nse  of  the 
farm  conveys  all  the  minerals  excepting  the 
coal  reserveci.  and  passes  diamonds,  though  none 
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of  the  parties  had  anj  idea  at  the  time  of  the 
execution  of  the  deed  that  there  were  diamODds 
on  the  land,  and  though  the  grantee  thought 
there  was  oaly  silver  on  the  land,  and  though 
he  was  prospecting  for  silTer  only. 

[Bd.  Note.— For  other  casea,  lee  Minei  and 
Minerals,  Dec.  Dig.  i  65.*] 

6.  DxBDS  (f  177*)— BioBTS  or  Qbaktee. 

A  grantee  in  a  deed  who  attempts  to  pro- 
cure a  new  deed  from  the  grantor  becaase  of  a 
doubt  88  to  the  meaning  of  the  original  deed 
does  not  lose  any  rights  granted  by  the  original 
deed. 

[Ed.  Note.— For  other  caaei,  aee  Deeds,  Dec. 
Dig.  i  1T7.*] 

Appeal  from  Clrcnit  Conrt,  Blltott  Connty. 

Action  tetween  the  Kentud^  Diamond 
Ululng  A  Developing  <:k)mpany  and  the  Ken- 
tacky  Transraai  Diamond  Company.  F^m 
a  Jndgmoit  for  the  latter,  the  former  ap- 
peals.  Reversed  and  remanded. 

M.  M.  Bedwlue  and  B.  Hogg,  for  appel- 
lant  HazelrlK  &  Hazelrigg,  for  appellee. 

HOBSON,  J.  This  appeal  presents  for  de- 
cision the  proper  construction  of  the  follow- 
ing deed:  "This  indenture  of  bargain  and 
sale  made  and  entered  Into  this  9tb  day  of 
February  A.  D.  1870,  by  and  betwem  Cliarles 
Ison  and  Sarah  A.  Ison,  his  wife,  of  the 
county  of  Elliott  in  the  state  of  Kentucky, 
party  of  the  first  part,  and  John  T.  RatcliS 
of  the  county  of  Garter  and  state  aforesaid, 
party  of  the  second  part,  witnesseth:  That 
for  and  In  consideration  of  the  sum  of  four 
himdred  and  fifty  dollars  in  hand  paid,  the 
receipt  of  which  la  hereby  acknowledged, 
hath  bargained,  sold  and  by  these  presents 
bargain,  sell  and  convey  to  the  party  of  the 
second  part  the  following  described  realty, 
tVz.:  All  the  mineral  and  timber  on  the  fol- 
lowing described  tract  or  parcel  of  land  with 
the  following  exceptions:  [Here  follows 
boundary],  excluding  all  the  rail  timber  and 
all  the  deeded  or  sold  and  all  other  timber 
and  coal  for  the  use  of  the  farm  and  the  Ison 
reserves  the  right  to  clear  any  land  within 
said  boundary  granting  the  said  party  of 
the  second  part  the  right  of  ingress  and 
egress  hereto  with  stone  for  building  pur- 
poses, and  to  have  and  to  hold  the  a^ve  de- 
scribed mineral,  timber,  etc.,  his  heirs  and 
assign^  forever  and  the  party  of  the  first 
part  warrants  and  defends  the  title  afore- 
said." In  1891  Ratdtff  conveyed  one-half  of 
what  he  took  by  the  deed  to  Taylor  Warn- 
ock,  and  In  the  year  1902  he  and  Warnock 
conveyed  the  property  to  the  Kentucky  Dia- 
mond Mining  Company  which  now  has  all 
the  rights  that  Ratcllff  acquired  by  the  deed 
quoted.  It  Insists  that  It  takes  by  the  deed 
title  to  the  diamonds  on  the  land,  If  there 
are  any.  The  Kentucky  Transvaal  Diamond 
Ck>mpany  claims  that  the  grantee  under  the 
deed  took  no  title  to  diamonds  on  the  land, 
and  the  question  before  us  is  simply:  Do 
diamonds  pass  by  the  deed? 

The  proof  for  the  plaintiff  is  to  the  effect 


that  Ratcllff  from  the  date  of  his  deed  waa 

prospecting  on  the  land  for  diamonds,  and 
that  Ison  and  his  eons  assisted  blm  In  his 
search,  and  In  the  work  that  he  did.  It  is 
also  shown  that  the  Kentucky  Diamond  Min- 
ing &  Developing  Company  has  ibeen  at  work 
on  the  land  trying  to  find  diamonds  since 
the  property  was  transfwred  to  it  On  the 
other  hand,  the  proof  for  the  defoidant  Is 
to  the  effect  that  Ratcllff  thought  there  waa 
silver  on  the  land ;  that  he  was  prospectlnfc 
for  sUver,  and  not  for  diamonds;  and  that 
none  of  the  parties  had  any  Idea  in  1876 
that  there  were  diamonds  on  the  land.  The 
formation  of  the  ground  Is  shown  to  be  simi- 
lar to  that  in  the  Transvaal  where  diamonds 
are  found.  The  circuit  court  dismissed  the 
petition  of  the  Kentucky  Diamond  Mining  & 
Devdoplng  Company,  and  It  aM>eala. 

It  Is  conceded  that  a  diamond  Is  a  mln> 
eral;  but  It  is  iudsted  that,  as  no  one  had 
In  mind  diamonds  being  on  the  land  vhm 
the  deed  was  made  In  1876,  it  should  not 
be  held  to  Include  diamonds.  The  case  of 
HcKlnney  v.  Central  Kentucky  Nat  Gas  Co.. 
1S4  Ky.  239,  120  S.  W.  814,  is  relied  on.  In 
that  case  the  language  of  the  deed  was  "all 
minerals  such  as  coal.  Iron,  silver,  gold,  cop- 
per, lead,  bismuth,  antimony,  dnc  or  any 
other  mineral  of  any  marketable  value"  were 
to  be  read  in  connection  with  the  things  pre- 
viously named,  and  must  be  confined  to 
things  of  that  character.  It  was  determined 
that  these  words  construed  according  to  the 
actual  intention  of  the  parties  did  not  in- 
clude natural  gas  found  on  the  land.  A  num- 
ber of  authorities  are  collected  in  that  opin- 
ion sustaining  the  conclusion  there  reached, 
but  that  is  not  this  case.  The  deed  here 
simply  conveys  "alt  the  mlnerat"  These  gen- 
eral words  aptly  in<dude  every  kind  of  min- 
eral found  on  the  land.  Would  it  be  doubt- 
ed that.  If  gold  had  been  discovered,  it  would 
have  passed  by  this  deed,  although  Ratcllff 
at  the  time  thought  he  would  find  silver. 
Or,  if  be  had  failed  to  find  silver  and  had 
found  lead,  wonld  it  be  doubted  that  this 
would  pass  by  the  deed?  It  may  t>e  true 
that,  when  the  deed  was  made,  the  parties 
did  not  know  what  ndnerals  were  under  the 
land,  but  the  fact  that  th^  did  not  have 
diamonds  in  mind  In  no  manner  affects  the 
conveyance  vrhea  by  It  they  conveyed  all  the 
mineral.  When  the  language  of  the  deed  is 
broad  enough  to  cover  everything  that  may 
be  found  on  the  land,  It  is  not  material  to 
the  effect  of  the  deed  that  the  parties  in 
fact  contemplated  at  the  time  that  a  partic- 
ular thing  might  be  found  on  the  land.  Hiey 
well  knew  It  was  a  matter  of  doubt  what 
would  be  found;  To  make  the  tests  shafts 
had  to  be  sunk,  and  the  different  strata  had 
to  be  examined.  What  would  be  found  they 
could  only  guess,  and,  when  under  these  dr- 
cumstances  the  parties  conveyed  all  the  min- 
eral, the  grantee  Is  entitled  to  the  precious 
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•tones  found  no  len  than  he  wonld  be  U  he 
had  foand  platinum  or  radiom,  which  Is  per- 
haps more  inreclotn  than  diamonds.  The 
deed  indodes  all  the  mineral  acept  coal  for 
the  nee  of  the  farm.  A  deed  is  to  be  con* 
stmed  against  the  grantor,  rather  than 
against  the  grantee  tecaose  the  grantor  se- 
lects his  own  words;  and,  where  he  conveys 
all  the  mineral,  the  court  most  enforce  the 
contract  according  to  the  natural  meaning 
of  the  language  used. 

It  Is  diown  that  Batcliff  and  Wamock  at- 
tempted to  get  Ison  to  make  them  a  new 
deed  which  embraced  all  the  mineral  and 
precious  stones.  No  doubt  this  effort  on 
their  part  and  his  refusal  to  sign  the  new 
deed  grew  out  of  a  doubt  as  to  the  meaning 
of  the  deed  he  had  executed;  but  this  ef- 
fort did  not  take  from  them  any  right  they 
had.  Precious  stones  In  the  earth  are  cer- 
tainly covered  by  the  words  "all  the  min- 
eral." He  who  has  a  deed  to  property  does 
not  lose  any  right  he  haa  by  an  effort  to 
make  assurance  doubly  sure  by  the  remoTal 
of  all  doubt 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  and  further  proceedings  con- 
sistent herewith. 


OSEGORT  T.  BIBISTEB. 
(Ooort  at  Appeali  of  Kentacky.   Dec  6.  191(K) 

1.  IfASTBB  AND  SEBTANT  ({  332*)— InJTJBT  TO 
SEBVAIIT— GONTBIBTTTOBT  NeOUOSHCI. 

Whether  an  employ^  of  a  contractor  for 
tlie  woodwoik  on  a  bailding,  encaged  in  carrying 
lumber  from  the  atieet  Into  tm  building,  was 
^ilty  of  contributory  ne^imnce  in  passing 
through  a  doorway  instead  of  throagb  a  win- 
dow, BO  u  to  defeat  a  recovery  for  injuries  from 
the  negligence  ol  an  emplorf  of  the  contractor 
for  the  bri(Awork,  Mit  under  the  evidence,  for 
the  jury. 

[Ed.  Note^S^  other  cues,  sea  Master  and 
Servant,  Dee.  Dig.  |  882.*] 

2.  BfAsna  and  Sibvaivt  <|  880*)— Iitdefiitd- 

SNT  CONTBACrOB— MSOLXaBHOB  OT  EHSUOSt 

— Evidence. 

Hvidence  Md  to  justify  a  finding  that  an 
enqrioytf  of  a  contractor  for  the  woodwork  on  a 
building  was  injured  while  at  work  in  conse- 
quence of  the  negligence  of  aa  employ6  of  the 
contractor  for  the  bri<^  work  on  the  building, 
anthoriilng  a  racoveiy  against  tho  latter  eon- 
tractMT. 

[Ed.  Notfc— For  other  cases,  see  Bfaster  and 
Servant,  Dec.  Dig.  |  SSa*] 

8L  CONTllfUANCE  (§  6*)  —  GBOtTNDS  —  SUPPLT- 

iNo  Lost  Plbadirgs. 

Where  lost  pleadings  can  be  promptly  and 
correctly  snpidlea  under  the  eye  of  the  court,  the 
court  may  order  that  to  be  done  instead  of  di- 
recting a  continuance. 

[Ed.  Note. — For  other  caeee,  see  Oontlnuanoe, 
CenL  Dig.  I  9 ;  Dec.  Dig.  |  6.*] 

4.  OOHTINUAHCM  (|  6*)  —  OBOUNDS  —  SUFPLT- 

iNO  Lost  Puudinos. 

Where  the  record,  as  made  op  under  the  or- 
der of  the  court  after  the  pteadings  had  twen 
iosL  was  the  identical  record  previously  made 
up  by  the  parties,  ao  that  the  trial  was  had  with 
the  pleadings  in  the  condition  they  would  have 


been  if  they  tiad  not  been  lost,  a  party  who  was 
in  the  conrtbouae  with  bis  attorney  and  his  wit- 
nesses could  not  complain  because  of  the  refusal 
of  a  continuance. 

[Bd.  Note. — For  other  cases,  see  Oontinance, 
Cent  Dig.  |  9;  Dec.  Dig.  i  6.*] 

6.  COUBTS    (I    114*)  —  RZCOBDS  —  NdNO  PBO 

Tunc  Obosb. 

The  court  maj  direct  the  cleik  to  enter  on 
the  order  book  of  the  court  a  nunc  pro  tunc 
order  showing  that  an  answer  pleading  affirma- 
tive matter  was  twntroverted  of  record,  and 
thereby  correct  the  mistake  of  tlie  clerk  in  in- 
advertmtly  omitting  to  make  a  minute  of  the 
fact. 

[Ed.  Note.— For  other  casei,  aee  Oonrta,  Dee. 
Dig.  i  114.*] 

Appeal  from  Oonrt  of  Oommon  Pleas,  Jef- 
ferson County. 

Action  by  Charles  Ueister  against  Dudley 
Ongory.  From  a  Judgmmt  for  plaintiff,  de- 
fendant appealtL  AfBimed. 

Olbion,  Marshall  ft  Olbaon,  for  appelant 
Jacob  SoUnger,  for  appellee. 

OABBOIiI^  J.  The  appdileei,  Melater,  sued 
the  appellant,  Gregory,  for  damages  on  ac* 
count  of  personal  Injuries  Inflicted  npon  him 
by  an  employe  of  Or^ry,  and  recovered  a 
Judgment  for  $66(K  Tb\B  Judgment  the  ap- 
pellant insists  was  erroneous,  and  should  be 
set  aside  for  reasons  presented  In  brief  of 
his  counsel. 

It  appears  lhat  Lortch  ft  Frey  were  the 
contractors  doing  the  woodwork  upon  a 
building  and  Gregory  had  the  contract  to  do 
the  brldcwork.  Melster  was  employed  by 
lAfttiA  ft  Vny  to  carry  lumber  from  the 
street  Into  the  building,  and  up  to  the  sec- 
ond story,  where  it  was  needed  by  the  car- 
penters. 

Counsel  for  appellant  Inststs  that  there  Is 
no  evldoice  to  show  appellee  was  hurt,  or 
what  hurt  him,  but  we  think  the  evidence 
is  very  satisfactory  that  he  was  hurt  by 
a  piece  of  brick  hitting  him  on  the  top  of 
the  head,  and  that  this  piece  of  brick  was 
cut  off  from  a  brick  with  a  trowel  in  the 
hands  of  a  brldclayer  in  the  employ  of  Greg- 
ory. 

The  testimony  for  appellee  shows  that 
there  was  a  walkway  from  the  street  through 
a  door  in  the  house  that  extended  to  a  lad- 
der near  the  center  of  the  building,  and  that 
he  had  been  engaged  for  perhaps  two  hours 
in  carrying  lumber  from  the  street,  through 
this  doorway,  which  was  the  opening  through 
which  all  lumber  was  carried,  to  the  ladder, 
and  would  then  carry  It  up  the  ladder  to 
where  the  carpenters  were  at  work.  That 
he  had  carried  a  piece  of  lumber  from  the 
street  to  the  place  where  the  ladder  stood, 
and  was  in  the  act  of  going  up  the  ladder 
with  it,  when  he  was  struck  on  the  top  of 
the  head  by  a  falling  object  of  some  kind. 
He  did  not  know  at  the  time  what  hit  blm, 
but  proceeded  to  carry  the  piece  of  lumber 
up  the  ladder,  and  when  he  reached  the 
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place  where  the  carpenters  were.  It  was 
discovered,  that  a  young  bricklayer  named 
Johnson,  working  for  Gregory,  had  cat  a 
piece  of  brick  off  with  his  trowel,  letting  It 
wall,  and  It  was  this  piece  of  brick  that  hit 
appellee  on  the  head,  making  quite  a  severe 
cut  and  injury.  Appellee  testified  that  when 
he  went  up  to  the  top  of  the  laddw  he  told 
one  of  the  cari)enterB  that  he  had  been  hurt, 
at  the  same  time  taking  off  his  hat,  to  show 
the  cut  that  had  been  made'  In  his  head. 
This  carpenter  says  that  he  saw  the  brick- 
layer Immediately  before  appellee  came  up 
the  ladder  cut  the  brick,  and  told  him  at  the 
time  that  he  should  be  more  careful  and 
watch  his  work  better;  and  that  when  ap- 
pellee came  up  and  It  was  discovered  that 
bis  head  was  cut,  he  pointed  out  to  him  the 
bricklayer  that  cat  the  brick,  and  said  that 
he  knew  be  cut  the  bri(^,  although  he  did 
not  see  It  fall.  This  la  corroborated  by 
another ,  witness,  who  was  present,  and  Is 
not  contradicted  by  any  person,  as  the  brick- 
layer was  not  Introduced  as  a  witn^.  Greg- 
•ory  testifies  that  fbere  were  two  openings  In 
the  front  of  the  house,  with  walks  going 
Into  the  house  from  the  street;  one  of  these 
openings  being  through  a  door,  and  the  oth- 
er through  a  window.  That  app^ee  had 
been  notified  by  him,  as  well  as  others,  be- 
fore he  wafl  Injured  that  the  door  through 
which  he-  was  carrying  the  lumber  was  in- 
tended for  the  bricklayers,  and  not  the  car- 
penters. And  that  If  he  came  through  the 
'door  he  was  liable  to  be  hurt  by  a  brick  or 
some  other  object  falUng  from  where  the 
bricklayers  were  at  work,  and  was  told  to 
use  the  Ti^ndow,  but  that  In  spite  of  this 
warning  appellee  came  in  through  the  door 
and  unnecessarily  and  carelessly  went  under 
the  scaffold  where  the  bricklayers  were  at 
work,  thereby  receiving  the  Injury  he  com- 
plained of.  All  tbl>  was  doiied  by  appellee. 

Upon  this  evidence  the  Jury  bad  the  right 
to  find  that  appellee  was  not  negligent  In 
going  in  through  the  door  and  that  bis  Inju- 
ries were  caused  by  the  bricklayer  In  the 
«mpIoy  of  Gregory  cartiessly  cutting  a  brick, 
so  ttiat  a  part  of  It  would  tall  at  a  place  pro* 
vlded  tor  laborers  to  come  and  go  In  bring- 
ing Inmbo-  from  the  bottom  floor  to  the  sec- 
-ond  story  where  the  carpenters  wera 

But  It  Is  earnestly  argued  that  the  trial 
Judge  committed  sorlous  error  In  forcing  ap- 
pellant to  try  the  case  when  he  Ud.  This 
argument  is  based  on  the  following  facts 
shown  by  the  record:  The  suit  was  filed 
early  in  1009  against  Gregory,  and  Lortch  ft 
Frey,  charging  that  the  Injury  was  caused 
by  the  n^lgence  of  both  of  these  contract* 
•ors.  On  April  Gth,  Gr^ry  filed  an  answer, 
which  merely  traversed  the  petition.  On 
April  10th,  Lortch  &  Frey  filed  their  answer, 
which,  In  addition  to  being  a  traverse,  set 
up  that  Injury,  If  any,  was  caused  by  the 
negligence  of  Gregory,  an  Independent  con- 
tractor. They  further  pleaded  that  Melster 


was  guilty  of  contributory  neglig^ce.  Soon 
after  this  the  case  was  set  down  for  trial  on 
December  22,  1008.  When  the  case  was 
called  for  trial  on  that  day,  the  clerk  of  the 
court  reported  that  the  original  pleadings  and 
papers  filed  tn  the  clod's  office  were  missing, 
and  for  that  reason  he  was  unable  to  bave 
them  in  court  Thweupon  the  court  on  mo- 
tion of  counsel  for  MelstOT  directed  the 
clerk  to  supply  the  missing  record,  and  to 
give  him  an  opportunity  to  do  so  the  case 
was  continued  until  December  23d.  When 
the  case  was  called  for  trial  on  December 
23d,  counsel  for  Gregory  moved  to  continue 
the  case  because  the  pleadings  could  not  be 
found,  but  this  motion  was  overruled.  There- 
upon the  clerk  reported  to  the  court  that  he 
had  succeeded  in  securing  from  counsel  for 
appellee  Melster  a  copy  of  the  original  peti- 
tion, and  from  counsel  for  Lortch  ft  Frey 
a  copy  of  the  answer  filed  for  them,  bat 
that  he  had  been  unable  to  secure  a  copy  of 
the  answer  that  tud  been  filed  for  Gregory. 
Upon  this  report  being  made,  counsel  for  ap- 
pellee stated  that  the  answer  filed  by  Greg- 
ory was  merely  a  travttse  of  the  petitltm. 
and  consented  that  the  record  might  so 
show,  and  thereupon  an  order  waa  altered 
stating  that  the  petition  was  traversed  of 
record.  When  this  was  done,  counsd  for 
Gregory  renewed  his  motion  for  a  conttnn- 
ance,  and  filed  his  own  affidavit,  stating  in 
substance  that  although  he  had  made  sev- 
eral efforts  to  do  BO,  he  bad  never  been  able 
to  procure  a  cosv  of  the  answer  of  Lortch 
ft  Fr^,  which  ideaded  that  Gregory  was  an 
Ind^poident  contractor,  and  reaponiable  fbr 
the  acddent;  and  that  bis  client  had  been 
unable  to  discover  any  tacts  in  regard  to  the 
accident  and  knew  nothing  abont  It  l^pon 
this  motion  being  overruled,  counsel  for 
Gregory  that  filed  an  amended  answer  plead< 
Ing  contributory  negllgace^  and  tbe  case 
proceeded  to  trial  and  Judgment 

A  continuance  was  not  asked  for  any  oth- 
er reason  than  the  one  indicated,  and  we  are 
unable  to  see  in  what  respect  his  rights 
were  prejudiced  1^  the  action  of  the  lower 
court  in  forcing  him  Into  trial.  His  counsel, 
although  complaining  Tlgorondy  of  the  ac- 
tion of  the  court,  does  not  furnish  us  any 
except  technical  reasons  that  do  not  touch 
the  merits  of  the  matter,  why  the  trial 
should  not  bave  been  entned  into. 

We  have  been  cited  to  a  number  at  aa< 
thoritles  on  the  subject  of  supplying  lost 
records,  but  it  seems  to  as  that  vrtmi  the 
pleadhigs  in  a  case  have  been  lost  or  mis- 
laid, and  they  can  be  promptly  and  correct- 
ly supplied  under  the  eye  of  the  court,  there 
Is  no  reason  why  the  court  should  not  order 
it  to  be  done  rather  than  to  continue  the 
case,  when  no  other  reason  existed  for  its 
continuance.  Fleece  v.  Goodmm,  1  Duv. 
307;  Bush  v.  Usle,  86  Ky.  504,  6  S.  W.  330; 
Com.  V.  K^rar.  1  Duv.  240.  There  is  no 
claim  that  the  record  as  made  up  under  the 
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orders  of  tbe  coort  was  not  In  t&ct  the  Iden- 
tical record  that  had  beoi  prerioiislr  made 
Dp  by  the  parties.  And  so  the  trial  was  had 
with  the  ideadings  In  precisely  the  same 
condition  they  wonld  have  been  U  they 
had  not  been  lost  or  mislead.  Under  these 
facts,  it  Is  plain  that  Or^ry'a  rights  were 
not  predodlced  l^.  the  mlli^  of  the  trial 
Jodge,  He  was  In  the  eoarthonse  with  his 
attoniey  and  all  his  witnesses,  and  when  a 
litigant  Is  thus  situated  he  Is  aboot  as  ready 
to  try  his  case  as  be  erer  will  be,  if  he 
wants  to  try  at  all. 

The  argument  Is  farther  made  that  no 
reply  was  filed  by  Hetster  to  Gregory's  plea 
of  contributory  negllgoiee.  The  facts  about 
Qila  are  as  foHows:  On  the  morning  of  De- 
cember 28d,  before  the  trial  was  entered 
into,  Gregory  filed,  as  before  stated,  an 
amcoided  answer,  pleading  eontrlbntoiy  neg- 
ligence. The  filing  of  this  amended  answer 
was  noted  on  the  minute  txKdc  of  the  (derk, 
whoe  was  also  noted  the  fact  that  the  af- 
firmatiTe  matter  in  the  amended  answer  was 
controverted  cS  record,  and  this  Issue  was 
submitted  in  an  l]urtructl<»i.  But,  it  seems 
that  in  entering  Uie  minutes  upon  the  order 
book,  the  clerk  inadTOtently  omitted  to  pat 
on  the  ord«r  book  the  minutes  showing  that 
tills  answer  had  been  controverted  of  record. 
In  the  motion  for  a  new  trial,  it  was  pointed 
out  for  the  first  Ume  that  the  record  showed 
that  the  plea  of  contributory  negllffenee  had 
not  bem  controTerted,  either  by  pleading  or 
of  record.  Thereupon  the  trial  judge,  after 
ascertaining  from  the  minute  book  that  the 
amended  answer  has  In  fact  been  contro- 
verted of  record,  directed  the  clerk  to  enter 
upon  the  order  book  of  the  court  a  none  pro 
tunc  order,  showing  this  fact  The  rl^t  of 
the  court  to  have  this  nunc  pro  tunc  order 
made  Is  fnlly  discussed  and  authorised  by 
the  opinion  in  Balls  Sharp,  140  Ky.  744, 
131  S.  W.  998. 

A  careful  consldoation  of  the  record  con- 
vinces us  that  no  error  to  the  prejudice  of  ap- 
pellant was  committed,  and  so  the  Judgment 
is  afllrmed. 


W.  W.  WOODRUFr  HARDWARE  CO.  et  aL 

T.  WEINDEB  BLUE  GEM  GOAL  CO. 
(Court  of  Appeals  of  Eentuck;.   Dec.  &,  1910.) 

1.  Execution  (§  172*)  — Injunction  — Pat- 

MKNT  or  DbBT— SCFTICIENCT  OF  EVIDENCE. 
In  an  action  to  enjoin  an  execution  on  a 
replevin  twnd,  ezecnted  by  an  ezecntioo  debtor 
for  nroperty  levied  on  under  an  execution,  which 
bond  was  assigned  to  defendant,  evidence  held 
to  sostaln  a  Bndinv  that  the  Judgment  and  bond 
Iiad  been  satisfied  giving  the  assignee  credit 
tberefor  on  his  debt  to  the  Judgment  debtor. 

[Ed.  Note.- For  other  cases,  see  Execution, 
Dec  Dig.  f  172.*] 

2.  Evidence  (i  354*)— Books  or  Accounr— 
AniussiBiLiTr. 

In  an  action  to  enjoin  an  execntion  on  a 
replevin  bond,  executed  by  the  president  of  the 


Jndgment  debtor  corporation  who  also  conducted 
Its  business,  on  the  ground  that  the  judgment 
and  replevin  bond  had  been  satisfied,  the  dooIcr 
of  the  president  and  the  corporation  tending  to 
show  that  fac^  bjr  original  entries  mads  by  one 
who  testified  as  to  ttidr  correctness,  were  admis* 
sible  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1482-1483;  Dec.  Dig.  8  354.*] 

8.  WiTNESSBS  (J  62*)— Qualification- Wife. 

In  a  suit  to  enjoin  an  execution  on  a  replev- 
in bond  the  wife  of  one  who  signed  the  bond, 
but  was  not  a  party  to  the  action,  was  compe- 
tent to  testify,  though  tier  testimony  might  ben- 
efit her  huitband  by  showioff  his  release  from 
liability  on  the  bond. 

[Bd,  Note.— For  other  cases,  see  l/ntnesses, 
Cent  Dig.  H  1S4-186;  Dee.  IMg.  «  68.*] 

4.  Witnesses  (J  56*)  —  <5oufetenct  —  Wife— 
Testiuont  as  Husband's  Agent. 

In  a  suit  to  enjoin  an  execution  on  a  re- 
plevin bond  signed  by  a  husband,  but  to  which 
snit  he  was  not  a  party,  bis  wife  could  testify  to 
the  correctness  of  accounts  which  she  kept  as 
his  agent,  though  her  testimony  might  show  the 
release  of  his  liability  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ti  153-156;  Dec  Dig.  i  66.*] 

5.  BKSCDTXON  a  172*)— iNJVNOnON— AZUOA- 
TIONS  OF  PErmoN. 

Though  the  petition  in  a  suit  to  enjoin  an 
execution  on  a  replevin  bond  did  not  allege,  in 
terms,  that  plaintiff  bad  property,  it  did  so,  in 
effect,  by  alleging  that  nnless  restrained  by  In- 
Jimction,  the  sheriff  would  levy  execution  and 
seize  plaintiff's  property  and  seU  It 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  SS  61&-e39;  Dec  Dig.  |  172.*] 

a.  EJiECunoN  (I  171*)—lNJUNCTioN— Right 
OF  Action  —  Pbbvention  of  Unlawful 
Sale. 

Plaintiff  was  entitled  to  enjoin  a  sale  under 
an  execution  on  a  replevin  bond.  If  the  judg^ 
ment  and  bond  had  been  satisfied,  whether  it 
was  solvent  or  not 

[Ed.  Note.— For  other  cases,  see  Expcutlon. 
Cent  Dig.  SI  519-539:  Dec  Dig.  {  ITl.*] 

Appeal  from  Circuit  Court,  Whitley  County. 

Suit  by  the  Wender  Blue  Gem  Coal  Com- 
pany, against  the  W.  W.  WoodmlT  Hardware 
Company  and  others  to  enjoin  proceedings 
on  an  execution.  From  a  decree  granting  a 
permanent  Injunction,  d^endants  appeal.  Af- 
firmed. 

J.  a  Snyder,  B.  B.  Snyder,  N.  R.  Patter- 
son, and  Oillls  &  GUlis,  for  appellants.  W. 
R.  Henry,  fur  appellee. 

GLAT,  a  In  190S,  the  W.  W.  Woodrulf 
Hardware  Company  obtained  a  Judgment  In 
the  Whitley  dreuit  court  against  the  Wender 
Blue  Gem  Coal  Company  for  995.89,  with  In- 
terest and  costs.  An  execution  was  issued 
on  this  Judgment  and  was  replevied  by  the 
Wender  Blue  Oem  Coal  Company  by  the  u- 
ecutlon  of  a  replevin  bond  slg^ied  1^  S.  A. 
Wender,  Curd  Walker,  William  Petr^,  and 
P.  F.  Walker.  Thla  bond  was  not  paid  at 
maturity.  About  a  month  after  the  maturity 
of  the  bond  the  Woodruff  Hardware  C(Hn- 
pany  assigned  the  bond  and  Judgment  to  ap- 
pellant George  L.  Washbnm,  who  paid  the 
full  face  value  of  the  bond  In  cash.  On 
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Mudi  28, 1900,  George  L.  Waahbum,  the  u- 
slgme  of  the  brad,  catued  an  ezecittlon  to 
Iflsae  on  the  bond  In  bis  name  and  In  tbe 
name  of  the  W.  W.  Woodruff  Hardware  Com- 
pany. This  execution  was  placed  In  the 
hands  of  W.  B.  Croley,  aherifl,  to  be  encnt- 
ed.  On  April  20,  1909;  the  appdle^  Wmdw 
Blue  Gem  Goal  Company,  Instituted  tStls  ac- 
tion against  appellants,  W.  W.  Woodruff 
Hardware  Company,  George  I*  Washburn, 
and  W.  B.  Crol^,  aberiff  of  Whitley  coontyf 
to  vDStOa  the  proceedings  on  tbe  execntko, 
on  the  ground  that  the  Judgment  and  replev- 
in bond  had  been  paid  and  satlsfled.  On  Jane 
5th,  the  clexk  of  tbe  Wbltley  drcntt  court 
granted  a  temporary*  restraining  order.  Ap- 
pellants demurred  to  the  petitl(m,  and  tlulr 
demurrer  was  orerruled.  Tbey  then  filed  an 
answer  to  tbe  ^eet  that  tiie  bond  and  Judg- 
mwt  had  been  mwely  asMgned  to  tbe  appel- 
lant George  U  Washburn,  and  deided  that 
the  judgment  or  bond  had  been  paid.  On 
final  hearing  of  the  case  the  chancdlor 
awarded  appellee  a  permanent  Injunction. 
From  the  judgment  so  entered,  this  appeal  is 
prosecuted. 

Accordbig  to  the  erldoice  for  appdllee,  S. 
A.  Wender,  the  presidoit  of  the  Wender 
Blue  Gem  Coal  Company,  went  to  appellant 
Washburn  and  asked  him  to  pay  off  tb» 
jndgmoit  whlfA  the  W.  W.  Woodruff  Hard- 
ware Company  had  obtained  against  the 
Wender  Blue  Gem  Coal  Company.  This 
Washburn  agreed  to  do.  At  title  time  of  this 
truisacUon,  S.  A.  Wmdw  was  leasing  the 
mines  of  the  appellee,  Wendw  Blue  Gnu 
Coal  Company.  The  latter  was  then  In  debt, 
and  It  was  agreed  between  It  and  S.  A.  Wen- 
der that  be  sboidd  apply  the  royalties  doe 
the  Wader  Blue  Gem  Coal  Company  on  the 
debte  of  the  company,  and  that  be  would  be 
given  credit  for  the  sum  so  paid  in  his  set- 
tlements with  the  company.  S.  A.  Wender 
was  then  shipping  coal  to  Washburn,  who 
had  an  account  with  the  latter.  Woider's 
wife  kept  his  books  and  the  books  of  tibe 
Wender  Blue  Gem  Ooal  Company,  of  which 
she  waa  secretary  and  treasurer.  Both  Wea- 
der  and  his  wife  teitlfied  that,  after  giving 
Washburn  credit  for  the  amount  due  on  the 
judgment  and  rqilevln  bond,  Washburn  was 
still  lnd^>ted  to  tbem  In  a  small  sunL  The 
amount  so  credited  to  Waahbnm  was  diarg- 
ed  on  appellee's  books  against  the  Wender 
Blue  Gem  Coal  Company.  The  fidl  state- 
ment of  tbe  account  betwem  Washburn  and 
Wender,  taken  from  Wonder's  books,  is  con- 
tained In  tbe  record.  Wander's  wife  testified 
to  the  coirectMSs  of  this  account  and  the 
fact  that  Oke  made  the  entrtes. 

The  evidence  for  aniellants  is  to  the  ef- 
fect that  Washburn  purchased  the  juAgnimt 
and  bond.  Be  did  not  pay  than  off  merely 
for  the  accommodation  of  Wender.  Tbe 
greater  part  <tf  Washbom's  testimony  is 
taken  up  with  proof  of  this  fact  He  denied 
that  be  was  Indebted  to  Wender  In  any  sum, 
but  states  that  Wender  was  Indebted  to  him 


In  the  Bum  of  70  odd  dollars.  Wasbbmn** 
teetimony  as  to  the  assignment  at  the  Judff- 
ment  and  bond  Is  corroborated  by  the  tes- 
timony of  H.  A.  B.  Parsons,  secratary  and 
treasurer  of  the  W.  W.  Woodruff  Hardware 
Company. 

Much  stress  Is  laid  upon  the  point  that  the 
weight  of  the  evidence  I4  to  the  effect  that 
Washburn  did  not  pay  off  the  judgment  and 
bond  at  8.  A.  Woidw'a  request,  but  por- 
cbased  the  judgment  and  bond  and  took  an 
assignment  of  tbuu.  This  faet,  howevw,  we 
regard  as  ImmatcfflaL  The  real  questlui  In 
the  case  is:  Did  tbe  Wender  Blue  Gem  Coal 
Company,  or  any  one  tor  It,  pay  off  and  dts- 
cbarge  the  judgment  and  bondf 

Appellant  Washburn  has  not  furnished  any 
statement  at  bis  account  with  Wmder.  He 
contented  himself  In  Us  depoiltlon  by  moely 
testifying  to  the  fact  that  Wender  owed  him 
a  balance  of  about  70  odd  doUars.  Aft- 
er  the  depositions  of  Wender  and  his  wife 
were  taken,  he  did  not  attempt  to  show  that 
asxs  of  the  ttons  embraced  in  tbe  account  be- 
twem  him  and  Wender  were  incorrect,  or 
that  be  was  entitled  to  other  credits  than 
those  allowed  him  in  the  statemwit  <jt  tbe  ac- 
count That  being  true,  we  see  no  reason  for 
reversing  the  finding  of  the  chancellor  on  the 
Acts.  In  the  absence  of  a  more  definite 
showing  as  to  the  condition  of  his  account 
with  Wender,  we  condude  that  the  evidence 
was  snfllcient  to  show  that  the  Judgment  and 
bond  bad  beat  satisfied  by  giving  Washburn 
credit  tor  the  amount  paid  by  him,  and  by 
diar^ng  this  amount  to  appellee,  Qie  Wm- 
det  Blue  Gem  Coal  Company. 

The  books  of  8.  A.  Waider  and  tbe  Wen- 
der Blue  Gem  Coal  Company  were  properly 
admitted  In  evldenca  Tbsff  consisted  of 
the  original  oitriee  made  by  Mrs.  WendMv 
and  she  testified  to  th^  corredness. 

The  court  did  not  or  in  permitting  Wan- 
der's wife  to  testify*  Although  he  had  sign- 
ed the  replevin  bond,  he  was  not  a  party  to 
the  action.  Appellee  warn  entitled  to  the  ben- 
efit of  her  evidence,  notwithstanding  the  fact 
that  It  might  indirectly  benefit  her  husband 
and  r^ease  him  from  liability  on  the  bead. 
Dov^  T.  Lam,  117  Ky.  U,  77  S.  W.  383; 
Scbonbachler's  Adm*r  v.  Mitch^  etc.  121 
Ky.  496,  88  8.  W.  fi2B.  The  evidence  was 
also  admissible  on  the  ground  that  tbe  wife 
was  the  husband's  agoit,  and  testified  to 
sndbi  matters  connected  with  such  agency. 
Logsdon  V.  Stem,  117  Ey.  217,  77  8.  W.  927. 

The  court  did  not  m  In  overruling  ai>pel- 
lant's  demnrrer  to  the  petition.  While  the 
petition  does  not  allege  that  appdlee  Iiad 
property.  It  does  all^  that,  nnless  restrain- 
ed by  Injunction,  the  sheriff  would  levy  the 
execution  and  seise  appellee's  property  thwe- 
under  and  eell  same,  and  thereby  deprive  ap- 
pellee of  the  us^  oijoymoit,  and  title  to 
sam&  This  was,  in  ^fect,  an  allegation  that  It 
bad  propart7  that  might  ba  sold.  While  the 
petition  does  not  allege^  In  terms,  that  ap- 
pellee signed  the  replevin  bond  and  fliat  the 
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ezeentlmi  wu  Imwa  against  It  as  vdl  aa 
the  other  slgnen.  It  i»  appaimt  from  the 
readlns  of  the  whole  petition  that  audi  was 
tba  caaa  then,  the  judgment  and  re- 
plevin bond  had  been  aatlsfled,  appellee  did 
not  have  to  allege  and  ihow  that  it  was 
eolTent  In  order  to  obtain  an  injunction. 
Whether  solvent  or  not,  it  had  the  right  to 
protect  Its  property  against  an  onlawtnl 
sal& 

Being  of  the  opinion  that  appdlee  was  en- 
titled to  a  permanent  Injonctlon,  we  deem  It 
mmeceaaary  to  pass  opon  the  other  qnee- 
tlons  raised,  whldi  cimcem  only  the  pro* 
prlety  of  the  derfc^  acttoi  In  granting  the 
temporarr  restraining  order. 

Jndgment  afBrmsd. 


OONTINBNTAIi  OOAL  CORP.  T.  HOUN- 
CHBLL'S  ADV'R- 
<Conrt  of  Appeals  of  EeDtncky.  Dec  7,  1910.) 

1.  MASTXB  ARO  SnVAIlT  830*)— BiABISB'S 

liiABiijrT  voB  Inmaxu  to  Thiu»  Pibsoh— 
AonoNS— Dim  to  Wash— Ordbbs  or  Vies 

PbINCZPAX/— BTIDHNCa. 

In  an  action  against  a  mlneowner  for  the 
wrongful  death  of  plaintiff*8  inteatate.  evidence 
held  to  rtiow  that  defendant  failed  to  warn 

filaintHTB  intestate  of  certain  dangers,  of  whidi 
t  had  knowledge  and  deceased  had  not 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  |  880.*] 

2.  Master  ahd  Skbtaht  (}  804*)— Liabilitt 

FOB  InJITBZBB  TO  TmBD  PBBBONS— NeOLI- 

OBNcs  or  Sbbtaht. 

In  an  action  for  the  death  of  plalntilfB  in- 
testate, it  appeared  that  he  had  gone  to  a  mine 
and  had  been  mgaged  as  a  lervanL  On  lesv- 
ing  to  aecnre  his  tools,  he  went  by  to  see  an- 
other miner,  and  was  told  by  the  one  In  charge 
to  go  throagh  a  certain  exit  where  t3iey  were 
setting  off  blasts;  the  firing  of  one  of  which 
resolted  in  his  death.  Beld  &at,  whether  in- 
testate was  a  servant  or  not,  the  master  was 
liable  becanse  of  his  servant's  failure  to  warn 
the  deceased  of  a  peril  of  which  be  was  ignorant, 
bat  which  the  servant  knew  of  and  led  deceased 
into. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  304.*] 
8.  Mastbb  ahd  Sebvart  {|  330*)— Actions— 

CONTBIBTrrOBT  NBOLIGBNCX— EVIDENCE. 
In  an  action  for  the  death  of  plaintiff's 
intestate,  who  was  killed  In  a  mine,  evidence 
held  to  fail  to  show  that  he  was  gdlty  of  con- 
tributory n^ligence.  ' 

[Bd.  Mots^For  other  eases,  see  Uastar  and 
Servant.  Dec  Dig.  |  830.*! 

4.  Nbolioencb  (H  121,  122*>— Gontbibutobt 

NBOLIOENCB— FiBSUHPTION. 

The  law  does  not  presame  negligence  or 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |S  217-234 ;  Dec.  Dig.  fS  121,  122.*} 
tk  APPEAL  AND  EBBOB  (f  171*)— DEFENSES  NOT 

Hadb  Below. 

In'  an  action  for  the  deatii  of  plaintifTs  in- 
testate, defendant  cannot  contend  on  aopeal  that 
the  death  occnired  because  of  the  negligence  of 
an  Independent  contractor,  where  no  vaca  theory 
was  advanced  below. 

[Ed.  Note. — BV>r  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  10J»-1069,  1161-1165; 
Dec.  Dig.  I  171.*] 


Aiveal  from  CHrCiUt  Cnirt,  Bdl  County. 

Action  by  Hiarlan  Honndiell's  administra- 
tor against  the  Continental  Goal  Corporation. 
From  a  Jndgmoit  for  plalntiUT,  defendant  ap- 
peals. Afllrmed. 

D.  B.  Logan,  for  appellant.  W.  T.  Davis, 
B.  B.  Golden,  W.  H  Svans,  and  C  O.  WH- 
Itamit  for  aj^lee. 

HOBSON,  J.  The  Continental  Goal  Cor- 
poration, desiring  to  open  a  new  entry  into 
Its  mine,  made  a  contract  with  one  Matt  An- 
derson, by  which  he  agreed  to  cot  tbe  entry 
at  so  much  a  yard,  he  employing  his  own 
hands,  and  doing  tbe  work  In  his  own  way, 
the  company  furnishing  him  -the  money  to 
pay  his  hands.  He  cat  the  entry  through, 
but  It  was  not  as  high  as  the  contract  re- 
quired, and  he  was  blasting  down  tbe  roof  to 
make  tbe  entry  high  enough.  The  miners  In 
that  part  of  the  mine  began  coming  through 
the  entry  In  going  out,  but  he  warned  them 
that  It  was  dangerous,  as  he  was  constantly 
blasting,  BO  they  would  holler  when  they  ap- 
proached, and  would  tben  go  on  through  aft- 
er thus  giving  notice  of  their  coming.  In 
this  condition  of  things  In  Janusry.  1900, 
Harlan  Honncb^l,  Charles  Cole,  and  John 
Miller,  who  were  miners,  applied  to  the  Con- 
tinental Coal  Company  for  work.  The  as- 
sistant foreman  took  them  In  the  mine,  and 
showed  them  places  he  could  give  them. 
They  accepted  the  places,  and  said  that  they 
would  go  out  and  get  their  tools,  and  come 
back  at  dinner  time  to  work.  Miller  tben 
suggested  that  his  brother  James  worked  in 
the  mine,  and  he  would  like  to  see  his  broth- 
er. There  Is  some  dispute  In  the  evidence  as 
to  what  followed.  The  evidence  for  the 
plaintiff  is  that  tbe  foronan  said  that  he 
would  take  them  to  see  James;  that  that 
was  a  near  way  out,  and  they  could  go  out 
from  there  through  the  new  entry;  that 
when  they  got  down  near  where  James  Mil- 
ler was  at  work,  and  when  tht^  were  oppo- 
site the  new  entry,  he  pointed  with  his  hand 
in  that  direction,  and  told  them  to  go  out 
there;  that,  when  they  got  to  where  Miller 
was  at  work,  tbe  boss  was  called  off,  and, 
when  he  left,  told  the  men  that  when  they 
got  through  the  curtain  at  the  new  entry, 
they  could  see  daylight,  and  would  have  no 
trouble  In  going  on  out  After  staying  wltb 
Miller  for  a  few  minutes,  they  started  out, 
and,  as  they  were  passing  along  the  entry. 
Miller,  who  was  in  front,  saw  a  light  waving 
In  front  of  them,  and  heard  voices,  but,  not 
knowing  what  It  meant,  he  went  on.  The 
fact  was  that  Just  as  they  entered  the  entry, 
Anderson  had  lighted  a  fuse  to  set  off  a 
blast,  and  just  as  they  got  opposite  the  iriace 
It  went  off,  throwing  down  a  mass  of  rock 
which  instantly  killed  Honnchell  and  Cole. 
Miller  who  was  In  front;  was  s(»newhat  hurt, 
but  not  seriously. 

Tbe  evidence  for  the  defendant  la  to  the 
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etbxt  thftt  the  foreman  Insisted  npon  their 
going  out  without  going  by  to  see  James  Mil- 
ler, and  that  he  did  not  say  anything  to 
them  about  going  out  at  the  new  entry.  The 
Iffoof  by  both  the  parties  la  to  the  ^tect  that 
Anderson  and  his  man  did  all  th^  could  for 
the  safety  of  the  ttiree  men  afta  th^  came 
through  the  curtain  and  into  the  new  entry. 
Tba  weight  of  the  evidence  sustains  the 
plaintiff's  testimony  to  the  effect  tliat  the 
boss  told  them  to  go  out  by  the  new  entry, 
and  B^TB  them  no  warning  of  any  dangcv 
there,  although  it  is  very  dear  from  his  own 
OTldence  that  he  knew  of  the  blasting  and 
knew  of  the  danger  of  going  out  that  way. 
This  suit  was  Jbronght  by  Honnchell's  admin- 
istrator to  recover  for  his  death.  The  Jury 
found  for  him  and  fixed  the  damages  at 
93,000.  TbB  Continental  Coal  Coiporatiton 
appeals* 

It  Ifl  iDBlBted  for  the  defoidant  tha^  the 
three  men  went  to  see  James  Miller  of  th^r 
own  accord  and  for  their  own  purposes; 
that  the  defendant  was  under  no  obligation 
to  furnish  them  a  safe  place  for  the  aodal 
visit  to  James  Miller.  This  Is  true,  but  the 
three  men  had  come  to  Uie  mine  to  get  work. 
Th^  -were  strangers  ther^  and  it  was  in- 
cumbent upon  the  defendant  when  It  took  the 
strangers  into  the  mtoe  to  show  them  how 
to  get  out  When  the  boss  told  than  tiwy 
could  go  by  and  see  Miller,  and  could  go 
from  there  by  the  new  entty.  pcdnting  out 
with  his  hand  ttie  entry  to  them  as  they 
passed  it,  and  teHlng  them  whoi  he  left 
them  that  when  they  passed  the  curtain  they 
would  see  dayll^t,  and  iwonld  have  no  trou- 
ble in  going  on  out,  they  had  a  right  to  re* 
ly  upon  his  statements.  In  telling  them  how 
to  go  out  of  the  mine  he  was  acting  for  his 
master,  and  discharging  a  duty,  whldi  un- 
Her  the  circumstances  the  law  Imposed  upon 
the  master;  for,  although  they  had  gone  to 
see  James  Miller  for  social  purposes,  they 
had  done  this  with  the  consent  of  the  boss, 
and,  when  he  took  them  there,  the  master 
cannot  be  excused  If  he  mided  them  as  to 
their  safety  by  telling  them  to  go  out  of  tJie 
mine  by  a  way  which  be  knew  to  be  unsafe. 
He  knew  the  danger,  and  tb^  did  not  know 
it  He  gave  them  no  warning  of  It.  although 
be  told  them  to  go  out  by  the  new  entry. 

It  is  also  insisted  that  Uie  men  were  guilty 
of  contributory  negligence,  which  caused  them 
to  be  Injured.  The  proof  is  dear  that  tlie 
waving  of  a  lantern  across  an  entry  Is  a  well- 
known  sign  of  danger  In  a  mine,  and  there  is 
no  doubt  that  Anderson  and  his  man  waved 
the  lights  across  the  entry  promptly  when 
these  men  came  through  the  curtain,  and  also' 
used  their  voices  as  loud  as  they  could.  But 
neither  Hounchell  nor  Cole  are  living.  They 
were  behind  Millw,  and  they  may  not  have 
seen  the  light  as  hie  was  between  thon.  and 
it  MUler  testified  that  he  saw  the  light, 
but  did  not  distinguish  what  the  voices 


meant  and  that  he  thought  ttie  light  was 
waved  by  a  trapper  as  a  Joke.  If  these  moi 
bad  been  warned  of  the  danger,  tli^  would 
have  understood  what  the  lights  mean^  and 
there  would  have  been  no  such  misunder* 
standing  as  occurred.  After  what  had  oc> 
corred  between  them  and  the  boss,  th^ 
would  naturally  not  be  on  Cbe  lookout  for 
danger.  The  law  does  not  preaame  negli- 
gence and  we  cannot  say  from  the  evidence 
that  Hounchell  should,  as  a  matter  of  law, 
be  held  gullt7  of  contributory  negligence; 
for  It  may  be  that  he  neither  saw  nor  heard 
anything  of  the  signals,  and  we  think  it  Is 
reasonably  certain  from  the  evidence  that  he 
certainly  did  not  understand  than. 

It  Is  insisted  that  Anderson  was  an  Inde- 
pendent contractor,  and  that  the  company  is 
not  reoxmsible  for  his  negligaice.  But  the 
case  was  not  submitted  to  the  Jury  on  that 
Idea.  It  was  siitHultted  to  the  Jury  only  on 
the  Idea  that  the  boss  told  the  men  to  go  out 
through  that  entty,  and  that  Hounchell  had 
not  suflicient  notice  of  the  danger  or  suflB- 
dent  warning  of  It  for  him  by  ordinary 
care  to  protect  himself  from  It  after  the 
warning  was  given;  the  court  in  effect  teU* 
ing  the  Jury  tha^  if  they  did  not  so  find. 
th^T  verdict  diould  be  for  the  dtfendant 

On  the  whole  record  we  cannot  say  that 
the  verdict  is  against  the  evidence^ 

Judgment  affirmed. 


SI/ADB  et  at  v.  OITT  OP  LEXINGTON. 
(Court  of  Appeals  of  Kentucky.  De&  9,  IdlO.) 

1.  CoNSTITUnONAI,  LaW  f$  126*)— {tOASTOB 
— LEQISLATIVX  AI.TBBATZON  AlfD  Bkpkax. 

^^^Acts  1856  (Ky,  St  |  1987  [Eu«eU'«  St  | 
4181J),  aeclaring  that  all  corporate  charter*  or 
amendiDents  enacted  after  February  14,  1806k 
shall  be  subject  to  amendment  or  repeal,  at  the 
will  of  the  Legislature,  unless  a  contrary  Intent 
is  therein  plainly  expressed,  and  that  no  amend- 
ment or  repeal  should  impair  any  rights  previ- 
ously vested,  had  no  applicatloD  to  the  charter 
of  a  water  company  granted  in  188B,  which  pro* 
Tided  that  it  should  remain  In  force  for  00 
years  and  should  not  be  amended  within  30 
years,  unless  the  company  had  vl<^ted  the 
same,  and  then  only  by  a  majority  ot  eadi  house 
of  the  Legislature. 

[Bd,  Note.— For  other  cases,  see  Constitatlon- 
al  Law,  Dec.  Dig.  {  126.*} 

2.  CoHSTrnmoHAL  Law  (|  121*)— Obuqa- 

TION  or  CORTBAOT— GonsnTOTIORAL  PBOTI- 
BI0N8. 

Const.  I  164.  providing  that  no  dlr  shall 
grant  any  franchise,  or  make  any  contract  for  a 
term  exceeding  20  years,  and  before  mntlng 
any  franchise  for  a  term  of  years  shall  adver- 
tise for  bids,  and  section  1S7,  declaring  that  no 
city  shall  become  Indebted  In  an  amount  ex- 
ceeding in  any  year  the  income  and  revenue  pro- 
vided for  such  year  without  the  consent  of  two- 
thirds  of  the  voters  thereof,  nor  shall  such  con- 
tract be  enfoxeed  by  the  person  with  whom 
made,  etc.,  do  not  prevent  a  city  from  complyins 
with  a  contract  otherwise  valid,  made  before 
such  constitutional  provisioDS  were  adopted,  to 
renew  a  contract  wlui  a  water  company  m  xea- 


•Fer  ottkw  eases  sss  asms  topic  and  sactlea  NUMBBB  la  Oao.  Dig.  *  Am.  Dig.       Na  SarlM  A  Bspir  Indans 

Digitized  by  Google 


BLADE  T.  OITY  OF  LEXINGTON. 


406 


■ODable  tenns,  to  be  fixed,  for  a  period  of  23 
y«an  after  the  first  tenn  bad  txpixw. 

[Ed.  Note.— For  other  cases,  see  Ooutltntloii- 
al  Law.  Dec  Diff.  {  121.*] 

8.  Watem  and  Watto  CouBBEa  (1 200*)— Sup- 
ply   TO  MUVICIPAUmS— GONTBACT  WITH 

Water  Compawt— Rkhewal— Vauoitt. 
A  contract  between  a  dty  and  a  water  com- 
pany, entered  Into  in  1883,  aatboriied  the  com- 
pany to  sopplr  the  city  on  certain  terms  <or  25 
years,  wltn  tne  option  to  the  city  to  purchase 
the  plant  at  the  vtxi  of  that  time,  and  then  de- 
clared that  If  the  city  did  not  elect  to  purchase, 
the  Contract  shoald  be  renewed  for  25  years 
longer,  "on  terms  as  mntnally  agreed  on  at  that 
time."  Held  that,  such  renewal  proTision  con- 
templated that  if  the  parties  coald  not  agree  on 
terms  of  renewal,  reasonable  and  equitable 
terms  shoald  be  fixed  by  the  coort,  and  that  the 
renewal  prorlaifm  was  therefore  valid. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Ooaises,  Dec.  Dig.  |  200.*] 

An>eal  from  Circuit  Goort,  Fayette  County. 

Salt  by  J.  T.  Slade  and  others  against  the 
Gi^  of  Lexington.  Judgment  for  defendant, 
and  plalntlfits  appeal.  Affirmed. 

See.  also,  121  S.  W.  621. 

S.  M.  Wilson,  Helm  Bruce,  and  Bruce  & 
Bullitt,  for  appellants,  Geo.  C.  Webb,  J. 
Embry  Allen,  Wallace  Molr,  Allen  &  Don- 
can,  Stoll  &  Bash,  and  Humphry  &  Homph- 
rey,  for  ai^ellee. 

H0B80N,  J.  The  cl^  Of  Lexington  Is  not 
on  a  river,  and  there  Is  no  nataral  water 
supply  near  it  With  the  view  to  supplying 
the  city  with  water,  the  Lexington  Hydraulic 
&  Manufacturing  Company  was  Incorporated 
by  an  act  of  the  Legislature  of  Kentucky, 
approved  February  27, 1882  (Priv.  Acts  1881- 
82,  c.  333).  The  scheme  provided  for  was 
in  substance  this:  The  requisite  quantity  of 
land  was  to  be  bougfat,  dams  were  to  be 
bnilt,  and  artificial  lakes  made,  snfflclent  to 
supply  the  city  with  water.  To  do  all  this 
and  put  in  the  necessary  mains,  involved  a 
large  outlay.  To  justify  the  Investment  of 
capital  In  the  enterprise  It  was  necessary 
that  the  company's  rights  should  be  fixed 
and  certain.  So  among  other  things,  the 
charter  contained  this  provision:  "This  act 
shall  be  and  remain  in  force  for  the  term 
of  sixty  years  from  and  after  Its  passage, 
but  tbe  Legislature  may  at  any  time  alter, 
amend  or  repeal  this  act  by  a  vote  of  ma- 
jority of  each  branch  thereof,  but  such  al- 
teration, amendment  or  repeal  shall  not  be 
made*  within  thirty  years  of  the  passage  of 
this  act,  unless  it  shall  be  made  to  appear 
to  the  Legislature  that  there  has  been  a  vio- 
lation by  the  company  of  some  of  the  pro- 
visions of  this  act." 

An  ordinance  of  the  city  of  Lexington, 
passed  in  December,  1863,  authorised  a  con- 
tract between  the  city  and  the  company  for 
a  supply  of  water  on  certain  terms,  for  25 
years  after  the  ccnnpletlon  of  the  plant;  and 
it  was  provided  that  the  city  was  to  have 
the  option  of  purchasing  the  plant  at  a  price 


to  be  fixed  by  three  commlBsloners,  one  to 
be  chosen  by  the  city,  one  by  the  company, 
and  the  third  to  be  chosen  by  these  twa 
The  ordinance  also  contained  this  clause: 
"At  the  expiration  of  twenl7-flve  years  from 
tbe  date  of  completion  and  testing  of  said 
waterworks.  If  the  dty  of  Lexington  does 
not,  or  has  not,  purchaised  said  waterworks 
upon  above  terms,  It  shall  renew  the  con- 
tract with  said  company  for  twenty-five 
years  longer,  upon  terms  as  mntnally  agreed 
upon  at  that  time." 

TbB  plant  was  comiileted  about  Jannazy  1, 
188B.  The  term  of  25  years  mentloDed  In 
the  contract  ended  January  1,  1910,  uid  as 
the  dty  bad  grown  during  tUs  26  years,  the 
company's  plabt  had  been  enlarged  to  meet 
the  Increased  demands  upon  it;  and  thus  a 
ia.rsi  sum  of  money  had  been  spent.  In  tlie 
year  1900;  after  much  nmferenee  between 
the  dty  authorities  and  Uie  water  company, 
the  contract  between  them  was  reneiwed  for 
26  years  longer,  upon  terms  agreed  upon  be- 
tween tbon.  A  contract  to  this  effect  bar- 
ing been  entered  Into  between  ttie  d^  and! 
tbe  water  company,  J.  T.  Slade  and  otbers,. 
taxpayers  of  the  dty.  broTight  this  suit  to 
enjoin  the  execution  of  the  contract,  on  tbe- 
ground  that  the  dty  authorities  were  wltb- 
oqt  power  to  make  it,  under  sectltm  164 
the  Constitution,  which  provides:  "Nocoun- 
ty,  dty,  town,  taxing  district,  or  other  tnn- 
nidpallty,  shall  be  authorized  or  i>ermltted 
to  grant  any  franchise  or  privilege,  or  make 
any  contract  in  reference  thereto,  for  a  term 
exceeding  twenty  years.  Before  granting 
such  franchise  or  privilege  for  a  term  of 
years,  such  municipality  shall  first,  after  due 
advertisement,  receive  bids  therefor  public- 
ly, and  award  the  same  to  the  higbest  and 
b^t  bidder;  but  it  shall  have  tbe  right  to 
reject  any  or  all  bids." 

Tbe  contract  in  question  is  for  a  term 
exceeding  20  years;  there  was  no  advertise- 
ment; no  bids  were  received  for  the  fran- 
chlBe  of  using  the  streets  of  Lexington;  the 
franchise  was  not  sold  to  the  h^hest  bidder; 
there  was  no  ^ort  to  comply  with  this  pro- 
vision of  the  Constitution. 

Section  157  of  the  Constitution  also  pro- 
vldes:  "No  county,  city,  town,  taxing  dis- 
trict, or  other  municipality  shall  be  author- 
ized or  permitted  to  become  indebted  in  any 
manner,  or  for  any  purpose,  to  an  amonnt 
exceeding.  In  any  year,  tbe  income  and  reve- 
nue provided  for  such  year,  without  the  as- 
sent of  two-thirds  of  the  voters  thereof  vot- 
ing at  an  election  to  be  held  for  that  pur- 
pose; and  any  Indebtedness  contracted  ht 
violation  of  this  section  shall  be  void.  Nor 
shall  such  contract  be  enforceable  by  the> 
person  with  whom  made;  nor  shall  sacb 
municipality  ever  be  authorised  to  assume 
tbe  same." 

By  the  contract  In  question  tho  city  lii'- 
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cnrred  an  Indebtedness  exceeding  the  Income 
and  revenne  provided  for  the  year,  without 
the  assent  of  two-thirds  of  the  voters.  The 
plaintiffs  ask  that  the  contract  be  adjudged 
void  on  both  these  gronnds.  The  circuit 
court  dismissed  the  petition,  and  tbey  ap- 
peal. 

To  meet  the  ruling  that  the  charter  of  a 
corporation  constltntes  a  contract  between  it 
and  the  state,  which  the  state  cannot  Impair 
by  subsequent  legislation,  the  L^slature, 
by  the  act  of  1856,  provided  as  follows:  "All 
charters  and  grants  of  or  to  corporations,  or 
amendments  thereof,  enacted  or  granted 
since  the  14th  of  February,  1866,  and  all 
otlier  Btatatee,  shall  be  subject  to  amend- 
ments or  r^)»l,  at  the  will  of  the  Legisla- 
ture, unless  a  contrary  Intent  be  therein 
plainly  expressed :  Provided,  that  whilst 
privileges  and  franchises  so  granted  may  be 
chained  or  repealed,  no  amendment  or  re- 
peal shall  impair  other  rights  previously 
vested."   Ky.  St  $  1&87  (Russell's  St.  §  4181). 

It  will  be  observed  that  this  act  did  not 
affect  charters  where  a  contrary  intent  was 
therein  plainly  expressed,  and  so  when  the 
charter  of  the  Lexington  Water  Company 
was  granted  in  18^.  It  was  provided  that 
the  act  should  remain  in  force  for  the  term 
of  60  years,  and  that  it  should  not  be  amend- 
ed within  30  years,  unless  the  company  had 
violated  the  act,  and  then  only  by  a  majority 
of  each  branch  of  the  Legtslature ;  the  Intent 
being  to  give  the  company  an  irr^tealable 
charter  for  80  years,  and  a  charter  for  30 
years  thereafter  which  could  only  be  amend- 
ed or  repealed  by  a  majority  of  each  branch 
of  the  Legislature;  With  tba  charter  In  this 
condition.  It  was  provided  In  the  contract 
between  the  water  company  and  the  city 
that  the  contract  should  continue  for  25 
yeara;  that  the  city  should  have  an  option 
to  purchase  the  plant,  but  that  If  It  did  not 
purdiaae  the  plant  at  the  expiration  of  25 
years,  it  should  renew  the  contract  with  the 
company  for  25  years  longer,  upon  terms  as 
mutually  agreed  upon  at  that  time.  If  tbla 
was  a  valid  contract  between  the  dty  and 
the  water  company,  the  city  was  under  obli- 
gation by  the  contract  either  to  purchase  the 
plant  at  the  end  of  2S  years,  or  to  renew 
the  contract  upon  terms  mutually  agreed  on. 
If  there  was  a  valid  contract  made  in  1885, 
by  which  the  city  was  bound  to  renew  the 
contract.  If  it  did  not  exercise  its  option  to 
purchase  the  plant,  the  state  of  Kentucky 
could  not  thereafter  Impair  this  contract,  for, 
by  the  Gonstltatlon  bf  the  United  States,  no 
state  may  impair  the  obligation  of  a  contract 
The  state  can  no  more  impair  the  obligation 
of  a  contract  by  subsequently  adopting  a  new 
Constitution  than  it  can  by  l^slatlve  action. 
The  provisions  of  the  Constitution  above 
quoted  cannot  therefore  impair  the  obliga- 
tion of  a  contract  made  before  its  adoption, 
and  were  not  Intoided  to  have  any  such  ef- 
fect The  case  before  us,  therefore,  comes 
to  this:  Was  there  a  valid  and  enforceable 


contract  between  the  city  and  the  water  com- 
pany obligating  the  city  to  roiew  the  contract 
for  another  term  of  25  years,  when  it  did  not 
exercise  its  option  to  purchase  the  plant? 

It  Is  Insisted  for  the  plaintUT  t^at  an 
agreement  to  renew  a  contract  upon  terms 
to  be  agreed  on  by  the  parties  Is  a  nullity, 
and  that  it  la  paradoxical  to  call  such  an 
agreement  a  contract  The  general  rule  Is 
that  an  agreement  to  make  at  a  certain  time 
such  an  agreement  as  the  parties  may  thea 
agree  on  Is  Invalid,  but  to  the  general  rule 
there  is  a  well-deflned  exception.  This  was 
well  illustrated  In  the  case  of  Joy  v.  St 
Louis,  138  n.  S.  1,  11  Sup.  Ct  243,  34  L.  Ed. 
84S.  In  that  case  a  railroad  company  took 
a  right  of  way  under  a  contract  which  con- 
tained this  stipulation  as  to  the  use  of  the 
tracks  by  other  railroads:  "(9)  Said  party 
of  the  second  part  shall  permit,  mider  such 
reasonable  relations  and  terms  as  may  be 
agreed  upon,  other  railroads  to  use  Its  rl^t 
of  way  through  the  park  and  up  to  the  termi- 
nus of  its  road  in  the  city  of  St  Louis,  upon 
snch  terms  and  for  such  fair  and  equitable 
compensation  to  be  paid  to  it  therefor  as  may 
be  agreed  upon  by  such  companies." 

The  grantee  refused  thereafter  to  agree 
with  another  road  upon  terms  for  the  use  of 
the  tracks,  and  a  suit  having  been  brought 
the  matter  came  before  Justice  Brewer  of 
the  Supreme  Court  sitting  on  the  drcnlt ;  it 
being  insisted  there  as  here  that  the  con- 
tract was  void  for  uncertainty.  Justice  Brew- 
er held  the  contract  valid,  and  referred  the 
case  to  a  special  master  to  report  reasonaUe 
r^olatlons,  terms,  and  compoisatlon.  Tbe 
master  having  filed  his  rc^iort,  it  was  con- 
firmed, and  a  Judgment  entered  pnrsoant  to 
it.  In  disposing  of  the  case  am<mg  othw 
things.  Justice  Brewer  said:  "Does  the  omis- 
sion of  the  details  destroy  the  power  of  the 
court  &nd  .practically  nullify  the  force  of 
the  stipulation,  or  was  it  the  Intent  of  the 
parties  simply  to  contract  for  a  rl^t  and 
leave  with  the  court,  in  the  absence  of  the 
agreement  of  parties,  the  full  determination 
of  all  the  details?  I  am  aware  of  the  rule 
that  courts  are  not  bound  to  relieve  parties 
from  mistakes  or  omissions,  or  to  complete 
contracts  which  parties  have  left  Incom- 
plete. But  It  is  also  true  tb&t  ofttlmes.  at 
the  making  of  a  contract  for  a  right  It  may 
be  impossible  to  determine  details,  or  the 
changing  situation  of  affairs  may  Indicate 
that  details  also  must  be  subject  to  modifica- 
tion, and  therefore  should  not  be  definitely 
prescribed,  and  should  be  left  to  settlemoit 
by  an  agre«nent  pr  decree  at  the  time  the 
right  is  insisted  upon.  In  such  cases  U  the 
right  is  absolutely  contracted  for,  and  the 
details  are  of  a  nature  which  courts  may 
properly  fix  and  settle,  thai,  I  take  It^  the 
courts  should  not  hold  the  contract  Incom- 
plete, but  determine  the  right  and  also  pre- 
scribe and  settle  the  details."  Gen.  Trust 
Co.  V.  Wabash  R.  R.  Co.  (a  C.)  20  Fed.  64& 
An  appeal  was  taken  from  his  Judgment  to 
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the  Snprone  Court  of  the  United  Statei^  and 
there  the  ^ndgment  was  affirmed. 

Disposing  of  the  objection  which  la  made 
here,  the  Bnpreme  Oonrt,  among  other  things, 
said:  "Paragraph  0  Is  ImperatiTe.  It  pro- 
vides that  the  coanty  company  'shall  permit' 
other  railroads  to  use  Its  right  of  way.  This 
la  to  be  done  'nnder  such  reasonable  r^;u- 
latlouB  and  terms  as  may  be  agreed  upon,' 
and  *up(»i  sndi  terma  and  for  such  fair  and 
equitable  compoisatloa  to  be  paid'  to  the 
county  company  ^therefor  as  may  be  agreed 
upon  by  each  companies.'  Not  only  are  the 
regulations  and  terms  to  be  reasonable,  but 
the  compensation  Is  to  b^  fair  and  equitable. 
Although  the  statement  Is  tluit  the  compen- 
sation Is  to  be  such  'as  may  be  agreed  upon 
by  such  companies,*  yet  the  statement  that 
It  Is  to  be  fair  and  equitable'  plainly  brings 
in  the  element  of  its  determination  by  a 
«ourt  of  equity.  If  the  parties  agree  upon 
It,  very  well;  but  If  they  do  not,  still  the 
rlj^t  of  way  is  to  be  enjoyed  upon  making 
compensation,  and  the  only  way  to  ascertain 
what  Is  a  'fair  and  equitable*  compensation 
therefor  is  to  determine  it  by  a  court  of  eq- 
uity. Such  Is,  In  substance,  the  agreement 
of  the  parties.  The  provision  cannot  be  con- 
strued as  meaning  that,  if  the  parties  do  not 
agree,  there  Is  to  be  no  compensation,  and 
that,  because  there  can  in  that  event  be  no 
compensation  there  Is  to  be  enjoyment  of  the 
right  of  way.  In  this  view  It  cannot  be  said 
that  the  court  Is  maklug  an  agreement  for 
the  parties  which  they  did  not  make  them- 
selves. *  *  *  In  the  present  case,  it  Is 
urged  that  the  court  will  be  called  upon  to 
determine  from  time  to  time  what  are  rea- 
sonable regulations  to  be  made  hy  the  Wa- 
basb  Company  for  the  running  of  trains  upon 
Its  tracks  by  the  Colorado  Company.  Bnt 
this  is  no  more  than  a  court  of  equity  is 
called  upon  to  do  whenever  it  takes  charge 
of  the  running  of  a  railroad  by  means  of  a 
receiver.  Irrespectively  of  this,  the  decree  Is 
complete  In  Itself  and  disposes  of  the  con- 
troversy; and  It  Is  not  unusaal  for  a  court 
of  equity  to  take  supplemental  proceedings 
to  carry  out  Its  decree  and  make  It  effective 
under  altered  circumstances.  •  •  •  The 
want  of  mutuality  Is  urged  when  the  appel- 
lants are  called  upon  to  comply  with  the 
covenant,  which  is  valuable  to  the  city  of 
St.  Louis,  and  the  public  whom  that  city  rep- 
resoitB.  Such  want  of  mutuality  la  alleged 
to  consist  in  the  InablUtT  of  the  appellants 
to  prevOTit  other  railroads  which  may  use  the 
ri^t  of  way  from  discontinuing  such  use, 
and  bi  the  fact  that  the  contract  did  not 
specify  the  period  during  which  the  other 
railroads  should  be  required  to  use  the  right 
of  way.  Bnt  we  think  that;  there  is  no  such 
want  of  mutuality  as  should  interfere  with 
the  enforcement  of  Uie  contract"  Joy  v.  St 
Louis,  188  U.  8.  1*  U  Sup.  Ct  248,  84  L.  Bd. 
843. 

A  like  concIuBlon  was  reached  by  the  Su- 
preme Court  of  Pennsylvania  in  Eaufmann 


T.  Liggett  200  Pa.  67,  SB  Atl.  120,  «7  L.  R. 
A  8S3,  103  Am.  St  Rep.  988,  where  there 
was  a  provision  in  a  lease  that  there  should 
be  a  renewal  on  terms  to  be  fixed  by  per- 
sons chosen  by  the  parties.  The  lessee  erect- 
ed valuable  Improrements,  and  at  the  end 
of  the  term,  the  landlord  refused  to  choose 
an  arbitrator  and  attempted  to  take  posses- 
sion of  the  premises,  with  the  improvements 
wlilch  the  tenant  had  erected.  The  court  en- 
forced the  agreement  It  Is  said :  "The  real 
subject-matter  of  the  contract  being  a  right 
to  a  renewal  of  the  leases,  and  fixing  of  the 
rent  being  only  secondary,  the  terms  as  to 
rental  being  in  substance  and  effect  that  the 
rent  shall  be  a  fair  one,  fixed  by  an  Impar- 
tial tribunal—for  that  is  all  that  the  clause 
as  to  fixing  the  rent  means — ^has  equity  Ju- 
risdiction? "We  think  it  has.  The  right  of 
renewal  constituted  the  substantial  element 
In  thii  portion  of  the  agreement  It  was 
that  feature  whldi,  in  great  measure.  Jus* 
tlfled  the  lessees  In  erecting  upon  the  prem- 
ises a  lai^  and  costly  building  adapted  to 
the  needs  of  their  business." 

In  Bristol  v.  Bristol  Waterworks.  19  R.  I. 
41S,  84  Atl.  359,  82  L.  R.  A.  740,  the  ques- 
tion we  have  here,  came  before  the  Supreme 
Court  of  Rhode  Island,  from  the  standpoint 
of  the  water  company.  There  the  agreemoit 
was  that  the  town  might  purchase  the  wa- 
terworks for  a  ftilr  and  reasonable  price  to 
be  agreed  upon  by  the  parties  or  fixed  by 
arbitrators  appointed  for  that  purpose.  The 
town  elected  to  purchase,  but  the  water  com- 
pany refused  to  fix  a  price  or  to  name  ar- 
bitrators, insisting  that  the  contract  was 
void.  The  court  held  the  contract  enforce- 
able. It  said:  "In  such  a  case  the  courts 
hold  that  the  manner  of  determining  the 
price  Is  a  matter  of  form  rather  than  of  sub- 
stance ;  and  If  It  becomes  evident  that  It  can- 
not be  determined  In  the  manner  provided 
for  in  the  contract  by  reason  of  the  refusal 
of  one  party  to  do  what  In  equity  he  ought 
to  do,  the  court  will  determitke  it  upon  the 
application  of  the  other." 

A  like  conclusion  was  reached  In  Schnei- 
der V.  HlldMibrand.  14  Tex.  Civ.  App.  34,  86 
S.  W.  784;  Coles  v.  Peck,  96  Ind.  333,  49 
Am.  Rep.  161 ;  Rutgers  v.  Hunter,  6  Johns. 
Ch.  (N.  T.)  215.  See,  also,  Pomeroy's  Eq- 
uity, iS  14S-152. 

It  will  be  observed  that  the  contract  before 
us  is  no  less  mandatory  than  the  contract 
in  the  Joy  Case.  The  language  here  is  that 
at  the  expiration  of  25  years,  if  the  city 
of  Lexington  has  not  purchased  the  water- 
works "it  shall  renew  the  contract  with  said 
company  for  25  years  longer."  The  parties 
evidently  meant  that  the  contract  betweoi 
the  city  and  the  water  company  should  be 
carried  out  upon  the  terms  agreed  on  for 
25  years,  but  It  was  contemplated  that  the 
city  would  grow,  and  what  were  reasonable 
terms  then  might  not  be  reasonable  terms  In 
25  years,  under  changed  conditions;  and  so. 
they  provided  tliat  the  contract  should  be 
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imeved,  but  fbe  terms  of  the  renewal  were  ■ 
to  be  agreed  on  at  the  end  of  the  25  years. 
The  water  company  has  Invested  a  large  ram 
of  money  upon  the  faith  of  Its  contract  rights 
here,  and  the  case  Is  not  snbstantlally  dif- 
ferent fn»n  that  of  a  tenant  who  has  built 
an  extensive  Improvement  upon  a  piece  of 
land  under  a  contract  that  his  lease  is  to  be 
renewed.  A  court  of  equity  wUI  not  allow 
injustice  to  be  done  or  one  to  reap  where 
another  has  sowed,  upon  the  faith  of  a  con- 
tract like  this.  At  the  end  of  25  years  the 
water  company  was  as  much  bound  to  renew 
the  contract  as  the  city  was  bound.  The 
plain  meaning  of  the  writing  Is  that  the  con- 
tract is  to  be  renewed  at  the  end  of  26  yoarsL 
It  could  not  be  renewed  <by  one  alone;  so 
it  Is  evident  that  both  parties  were  bound 
to  renew.  The  only  distinction  between  this 
case  and  the  Joy  Case  Is,  that  In  the  Joy 
Case  the  agreement  used  the  words  "reason- 
able and  equitable  terms  to  be  agreed  on," 
and  here  the  words  "reasonable  and  equita- 
ble" are  not  used.  But  the  sense  is  mani- 
festly the  same.  If  the  words  "reasonable 
and  equitable"  had  been  used,  they  would 
have  added  nothing  to  the  sense,  and  the  rule 
is  that  the  omission  of  what  Is  necessarily 
implied  is  immaterial.  The  water  compa- 
ny by  Its  charter  was  bound  to  serve  the  dty 
on  reasonable  terms.  The  council,  acting  for 
the  city,  could  only  demand  of  the  water 
company  the  services  contemplated  in  its 
charter  on  reasonable  terms.  So  when  the 
parties  made  the  stipulation  that  the;  would 
renew  the  contract  for  25  years  longer,  up- 
on terms  as.  mutually  agreed  upon  at  the 
time,  it  necessarily  meant  that  the  agree- 
ment was  to  be  made  on  reasonable  terms. 
Neither  of  the  parties  could  foresee  what 
changes  25  years  would  bring  about  Nei- 
ther could  tell  th^  what  wonld  be  reasona- 
ble terms  at  the  end  of  25  years,  and  so  the 
agreement  was  expressed  as  it  was.  The 
parties  have  at  the  end  of  25  years  agreed 
upon  reasonable  terms,  and  the  cl^  being 
bound  by  Its  contract  to  renew,  the  property 
right  of  the  water  company  to  a  renewal  for 
25  years  was  not  taken  away  or  affected  by 
the  provisions  of  the  present  Constitution  of 
the  state  subsequently  adc^ited. 
Judgmwt  affirmed. 


OOBOfONWEALTH  t.  SOtrTHBBN  BT.  00. 

IN  KENTUCKY. 
(Court  of  Appeals  of  Kentucky.  Dec.  15, 1910.) 

Irtoxicatino  LiquoBB  (S  138*)— Local  Op- 
tion Law— Transpobtatton  bt  Cabbieb, 
Ky.  St  I  2S69a  (Russell's  St.  ||  3641- 
3644),  j>rohibtt]ng  a  carrier  from  transporting 
lignor  into  a  local  option  district  with  certain 
ezcepti<HM,  and  declaring  tliat  the  act  shall  only 
apply  to  common  earners  who  usoally  carry 
freight  or  goods  for  hire,  and  that  every  firm, 
common  carrier,  etc,  who  receives  pay  for  con- 
veying Uqnors  shall  be  deemed  a  violator  of  the 


provisions  thereof,  etc.,  does  not  apidy  to  a 
railroad  canring  liquor  Into  a  local  option  pre- 
cinct as  the  personal  baggage  of  a  passenger, 
receiving  no  consideration  therefor  except  a 
fare  charged  for  the  passenger's  petsonal  traiw* 
porta  tlon. 

[Ed.  Note.— For  other  cases,  see  Intnticatinc 
I/quors,  Cent.  Dig.  |  148;  Dec.  Dig.  |  13&*] 

Api>eal  from  Circuit  Court,  Mercer  County. 

Prosecution  hy  the  Commonwealth  against 
the  Southern  Railway  Company  In  Kentucky 
for  violating  the  local  option  law.  A  verdict 
of  not  guilty  having  been  directed,  the  Com^ 
monwealtta  vpeala.  Affirmed. 
-  James  Breathitt  Atty.  Gen.,  Tom  B.  Mc- 
Oregor,  Asst  Atty.  QiSL,  and  O.  B.  Rankin, 
for  the  OoinmonwealtlL  Alex  P.  Humphrey, 
B.  P.  Humphrvi  and  BL  U.  Oalttier,  for 
appellee. 

CLA.T,  C  On  April  8,  1910,  the  follow- 
ing warrant  was  issued  against  appellee. 
Southern  Bafiway  Company  la  Kentucky:  "It 
appearing  that  tiiere  are  reascmable  groonds 
for  believing  that  Southern  Railway  Com- 
pany In  Kentucky,  a  coriraration,  did  on  the 
4th  day  of  April,  ISVK  commit  the  offense 
of  knowingly  bringing  and  carrying,  as  a 
common,  carrier  of  goods  and  passeng^^ 
spirituous,  vinous,  and  malt  liquors  Into  a 
local  option  territory  committed  on  April 
4th,  1010,  by  carrying  and  tolnglng  six  boxea 
or  pacdcages  and  tliree  jugs  for  Dewltt  Bon- 
ta,  who  was  ndther  a  licensed  ^lygldan  or 
druggist,  as  his  personal  baggage  and  be- 
longings, whldi  said  packages  and  Jogs  con- 
tained more  than  one  gallon  of  whlskyt  be- 
ing between  ten  and  twelve  gallona  of  whis- 
ky Into  Harrodsba^  Ky.,  from  Uiwrence- 
burg,  Ky.,  being  brought  Into  local  option 
territory,  the  said  corporatlfm  being  engaged 
in  the  general  business  and  occupation  of 
hauling,  transporting  and  carrying  goods 
and  passengers  for  hlr^  and  having  brought 
and  carried  said  packages  and  Jugs  with 
said  whisky  therein  as  such  common  carrier. 
You  are  therefore  commanded  to  summon 
said  Southern  BaUway  Company  In  Ken- 
tucky to  answer  said  cha^  in  my  court  at 
HarrodBburg,  Ky.,  on  the  12th  day  of  April, 
1910,  at  two  o'clock  p;.  m.  Witness  my  hand 
as  police  judge  of  Harrodsburg,  Ky.,  this 
April  8th,  1910.  J.  Hal  Grimes,  J.  P.  0.  H.** 
Upon  the  hearing  In  the  police  court,  i^pd- 
lee  pleaded  guilty,  and  its  punishment  was 
fixed  at  a  fine  of  |50;  From  the  judgment 
so  entered,  appellee  prosecuted  an  appeal  to 
the  circuit  court  There  It  demurred  to  the 
warrant,  but  the  demurrer  was  overruled. 
The  case  then  went  to  trial,  and  upon  the 
conclusion  of  the  evidence  for  the  common- 
wealth the  trial  court  peremptorily  Instruct- 
ed the  Jury  to  find  appellee  not  guUty.  The 
jury  returned  a  verdict  In  conform!^  with 
the  instruction  so  given,  and  from  the  judg- 
ment based  thereon  the  commonwealth  prooe- 
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cntes  this  appeal  tot  the  purpose  of  having 

tbe  law  certified. 

Ihe  evldeDce  for  the  commonvealtb  la  nib- 
Btantlally  aa  foUoTi:  Dewltt  Bonta  teetl- 
fled  that  be  Ured  In  Lawrrac^burg,  where 
he  wai  engaged  In  the  saloon  boslneaa.  On 
April  ^  1910,  he  came  to  Harrodsburg  as 
a  passenger  on  one  of  appellee's  trains.  He 
had  with  him  at  the  time  four  or  five  pack- 
ages of  whisky,  which  contained  three  or 
four  gallons.  The  diipplng  boxes  containing 
the  whisky  were  of  the  Iclnd  ordinarily  used 
for  that  purpose.  The  porter  who  worked 
at  the  saloon  brought  the  packages  to  the 
d^t.  When  witness  arrlred  there,  they 
were  on  the  i^atform.  When  the  train  for 
Harrodsbarg  arrlTed,  the  whisky  was  pnt 
on  the  front  end  of  the  colored  coach  by  wit- 
ness* porter  and  a  negro  on  the  platform. 
Witness  paid  nothing  for  bsTlng  the  whisky 
conveyed,  tmt  purchased  and  used  a  ticket 
to  Harrodsburg,  which  cost  him  62  (fents. 
He  liad  no  arrangements  with  the  railroad 
people  about  bringing  the  whisky  over,  did 
not  have  the  whisky  che<^ed,  nor  did  be  say 
anything  to  the  agent  about  it  The  whisky 
])donged  to  one  Mr.  Bottom,  and  tbe  wit- 
ness was  bringing  it  to  Harrodabnrg  for  de- 
livery on  orders. 

Jesse  Barbour  testified  that  he  was  in 
lAwrenoebnrg  on  April  4th.  When  he  first 
aaw  the  pat^ges  of  whisky  two  of  tb^ 
were  on  a  truck  and  two  beside  a  truck, 
▲f^wards  another  package  was  placed  on 
platform.  Was  present  when  tbe  pack- 
ages were  put  on  the  car  by  two  colored 
men  whtHii  he  did  not  know.  After  the  pack- 
ages were  put  on,  the  train  porter  moved 
them  back.  The  conductor  told  the  porter 
not  to  bother  with  any  of  that  whisky  that 
was  coming  on.  When  he  reached  Harrods* 
burg,  he  saw  Mr.  Bonta  put  two  of  the  boxes 
off.  Ntme  of  the  whisky  was  in  a  grip,  va- 
lise, or  trnnk.  Witness  was  la  the  colored 
coach  where  there  weiB  six  or  el^t  other  ne- 
Sroes.  Mr.  Bonta  rode  in  the  smoking  car 
provided  for  white  people. 

It  will  be  observed  that  this  proceeding 
was  Instituted  under  section  2568a,  Ky.  Bt 
(Russell's  St  H  8(H1-S044),  the  provisions 
of  which  are  as  follows: 

"It  shall  be  unlawful  for  any  person  or 
persons,  Individual  or  corporation,  public 
or  private  carrier  to  bring  into,  transfer  to 
other  person  or  persons,  corporation^  car- 
rier or  ag^t,  deliver  or  distribute.  In  any 
county,  district  precinct  town  or  city,  where 
the  sale  of  Intoxicating  liquor  has  been 
prohibited,  or  may  be  prohibited,  whether 
by  special  act  of  the  General  Assembly,  or 
1^  vote  of  the  people  under  tbe  local  option 
law.  any  spirituous,  vinous,  malt  or  other  In- 
toxicatbig  liquor,  regardless  of  the  name  by 
which  it  may  be  called;  and  this  act  shall 
apply  to  all  packages  of  such  Intoxicating 
l^oors  whether  broken  or  unbroken:  Pro- 
vided, individuals  may  bring  into  such  dis- 
trict, npoa  their  person  or  as  their  personal 


baggage,  and  for  their  private  use,  sa£h  liq- 
uors in  quantity  not  to  exceed  one  gallon: 
And  provided,  the  provisions  of  this  act  sliall 
not  apply  to  licensed  physldans  or  druggists, 
to  whom  any  public  carrier  may  dellvw  such 
goods.  In  unbroken  packages.  In  quantity 
not  to  exceed  five  gallons  at  any  one  time. 

"(2)  Each  package  of  such  spirituous,  vi- 
nous, malt  or  other  Intoxicating  liquor,  re- 
gardless of  tbe  name  by  trhlch  It  may  be 
called,  whether  brokm  or  unlvoken  packages, 
brought  into  and  transferred  to  otbra  per- 
son, corporation,  carrier  or  agent  delivered 
or  distributed  In  snch  local  option  territory, 
shall  constitute  a  separate  offense. 

"(3)  Any  person  or  persons.  Individual 
or  corporation,  public  or  private  carrier  vio- 
lating the  provisions  of  this  act  shall  be 
deemed  guilty  of  violating  the  local  option 
law  and  sball  be  fined  not  leas  than  flf^ 
nor  more  than  one  hundred  dollars  for  each 
offense^ 

"(4)  And  the  place  of  delivery  of  sncb  liq- 
uors shall  be  hdd  to  be  the  place  of  sale: 
Provided,  further,  tliat  the  provisions  of  this 
act  shall  only  app^  to  common  carriers,  cor- 
porations, firms  or  Individuals  who  usually 
carry  frdght  or  goods  for  hire;  and  every 
firm,  common  carrier,  corporation  or  Indi- 
vidual who  receives  pay  for  conveying  vi- 
nous, malt  or  spirituous  liquors  sball  be 
deemed  a  violator  of  the  provisions  hereof." 

The  warrant  charges,  and  the  evidence 
shows,  that  tbe  witness  Dewltt  Bonta  carried 
the  whisky  in  question  as  his  persmal  bag- 
gage, and  for  this  the  company  received  no 
pay  in  addition  to  the  fare  whldti  Bonta  paid 
for  his  ticket  By  subsection  4  of  tbe  fore- 
going* section  of  the  statute  it  Is  provided 
that  the  provisions  of  the  act  should  apply 
only  to  common  carriers,  corporations.  Arms, 
or  Individuals  who  usually  carry  fre^ht  or 
goods  for  hire,  and  that  every  firm,  common 
carrier,  corporation,  or  Individual  who  re> 
ceives  pay  for  conveying  vinous,  malt  or 
spirituous  liquors  shall  be  deemed  a  violator 
of  tbe  law. 

Was  tbe  purchase  of  the  ticket  a  receiv- 
ing of  pay  by  appellee  for  conveying  the 
whisky?  We  think  not  The  railway  com- 
pany received  no  more  from  tbe  passenger 
because  of  the  baggage  he  carried  than  it 
would  have  received  If  he  had  no  bagj^age. 
In  our  opinion  the  statute  applies  only  to 
those  cases  where  the  common  carrier  actu- 
ally receives  pay  for  conveying  spirituous, 
vinous,  or  malt  liquors.  It  does  not  apply 
where  the  passenger  by  virtue  of  his  ticket 
is  entitled  to  carry  personal  baggage,  and 
nothing  In  addition  to  the  purchase  price  of 
the  ticket  is  paid  for  the  privilege.  It  was 
not  the  purpose  of  the  act  to  make  of  the 
carrier  an  Inquisitor  with  full  power  to  ex- 
amine and  inspect  the  baggage  of  a  pas- 
senger so  as  to  determine  whether  or  not 
he  has  whisky  concealed  In  the  same.  This 
would  necessarily  follow  if  the  contention 
of  the  commonwealth  were  upheld.    In  ev- 
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ery  case,  except  In  a  case  wbere  the  pabllc 
carrier  dellTers  in  local  option  t«TitOTj 
splritnons,  vlnoas,  or  tnalt  liquors  In  unbro- 
ken packages  In  quantity  not  to  exceed  five 
gallons  at  any  one  time  to  licensed  physi- 
cians or  druggists,  the  common  carrier  Is 
liable  to  the  penalty  Imposed  by  the  act 
where  It  receives  pay  for  conveying  the  liq- 
uor. In  receiving  pay  for  carrying  goods, 
it  Is  therefore  the  duty  of  the  carrier  to  act 
In  good  faith  and  to  exercise  ordinary  care 
to  see  that  the  goods  received  and  carried 
into  local  option  territory  do  not  consist  of 
spirituous,  vinous,  or  malt  liquors. 

From  the  foregoing.  It  follows  that  the 
trial  court  properly  Instmcted  the  Jury  to 
find  appellee  not  guilty;  and  this  opinion 
Is  certified  to  the  proper  trlbtmal  at  the 
law  frf  the  case. 


WBSmRN  ft  SOUTHEIRN  LIFE  INS.  OO. 
V.  DAVIS. 

(Court  of  Appeals  of  Kentucky.   Dec.  15,  1910.) 

1.  INSUBAROB  (I  184*)— Application— NOH- 

ATTACHHXNT  TO  POUOT— BrFEOT. 

Where  an  application  for  a  life  Insurance 
policy  was  not  attached  thereto.  It  was  proper- 
ly stricken  from  the  petition  under  Ey.  St.  t 
U79  (Bussell's  8t  {  4400).  providing  that, 
where  an  application  rsterred  to  in  the  poli<7 
is  not  attached  thezetow  it  shall  not  be  consid- 
ered a  part  of  the  iwHcy,  or  contract  betveen 
the  parties,  etc. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  If  214-217:  Dec.  Dig.  f  134.»] 

2.  InsuBAiicB   (I  136*)— FiBsi  PuDcnm— 
SotTHO  Health;— Affucation  <a  Pbotz- 

A  clause  In  a  life  Insurance  policy  that 
no  obligation  was  asanmed  by  the  company  nn- 
til  tbe  first  niemlum  had  bwu  paid,  and  the  pol- 
icy delivered,  nor  unless  on  the  date  ot  deliv- 
ery Insured  was  alive  and  in  sound  health,  was 
unavailable  wbere  it  was  not  claimed  that  the 
alleged  unsonndness  of  health  did  not  occur  t)e- 
tween  the  date  of  the  application  and  medical 
examination  and  delivery  of  tbe  policy,  in  which 
case  the  insured  company  must  rely  on  the 
statements  In  the  application  to  avoid  a  recov- 
ery. 

[Eld.  Note.— For  other  cases,  see  Insuxance, 
Cent  Dig.  I  228;  Vtc  Dig.  1 186.*] 

Appeal  from  Gircolt  Court,  Jeffenscm  Goun- 
t7i  Oommon  Pleas  Brandi,  Second  Division. 

Action  by  mchard  DaTls  against  tiie  We8^ 
em  ft  Southern  Life  Insurance  Company. 
Judgmeit  tot  plalntlfl,  and  defendant  ap- 
peals. Affirmed. 

James  Quarles,  for  appellant  H.  J.  Ora* 
ham  and  U  A.  Hickman,  tor  appellee. 

CLAY,  a  On  December  28,  1006,  ai^- 
lant,  Weston  ft  Southern  Life  Insurance 
Company,  issued  to  Llndley  Bu(^ler  a  policy 
of  Insurance  on  his  life  In  the  sum  of  $206w 
His  wife,  Sarah  Buckler,  was  named  as  twn- 
eflciary.  On  April  27,  1009,  Budcler  and 
bis  wife  affiled  to  appellant  to  have  appel- 


lee, Richard  Davis,  a  creditor,  snbstltated  as 
baiefi<dary  in  place  of  Sarab  Bn<^er.  On 
July  26,  1909,  which  was  about  seven  m(Hitbs 
after  the  delivery  of  the  policy,  Llndley 
Bu<^ler  died.  Appellant  having  declined  to 
pay  appellee,  he  brought  this  action  to  re* 
cover  the  amount  of  the  Insurance  provided 
for  in  the  policy.  Tlie  Jnry  returned  a  rer- 
diet  In  favor  <a  appellee,  and  tiie  InBnrance 
company  appeals. 

The  policy  sued  upon  contains  the  following 
provision:  "This  contract  shall  not  be  opera- 
tive or  in  force  unless  the  first  wetidy  pre- 
mium has  been  paid,  and  the  assured  is  alive 
and  In  sound  health  upon  tbe  date  and  deliv^ 
hereof."  Appellant  predicated  its  defense  up- 
on this  provision  of  the  policy,  and  pleaded 
that  the  Insured,  Llndley  Buckler,  was  not  In 
sound  health  upon  tha  date  and  delivery  of  the 
policy.  Appellee  filed  with  his  petltltm  what 
purported  to  be  a  copy  of  the  application 
and^edlcal  examination.  Oa  motlMi  of  ap- 
pellant this  exhibit  was  strickoi  from  ttte 
files.  As  the  application  was  not  attached 
to  the  policy,  the  court  properly  sustained 
this  motion.  Ky.  St  8  679  (Russell's  St.  | 
4400);  Southern  States  Mutual  Life  Insur- 
ance Co.  V.  Herliby,  1A8  Ky.  8S9,  128  S. 
W.  9L 

Two  or  three  witnesses  testified  that  Llnd- 
ley Buckler  looked  all  right,  and  seemed  to 
be  In  good  health,  and  was  able  to  do  wwk. 
Dr.  Oeorge  T.  Munsey,  who  had  been  the  in- 
sured's physician  for  a  number  of  years  and 
who  was  Introduced  by  appellee,  testified 
that  he  attraded  Budder  quite  a  number  of 
times  between  June  11,  1907,  and  March  25, 
1000.  He  treated  Bu(^ler  for  hmorrhage  of 
the  lungs  on  June  11,  1907.  His  lungs  had 
not  healed  when  he  saw  him  again  on  Oc- 
tober 8,  1907.  He  attended  Buckler  January 
18,  1008,  which  was  two  weeks  after  the  de- 
livery of  the  policy.  At  that  time  he  was  In 
the  same  condition  as  he  was  bef<x«;  L  e., 
he  was  suffering  from  tuberculosis.  For  ap- 
pellant Dr.  Dunning  S.  Wilson  testified  that 
he  had  given  a  special  study  to  the  subject 
of  tubtfcalosls.  He  was  them  In  charge  of 
the  Louisville  Anti-Tuberculosis  l>Iiq>ensary. 
He  examined  Buckler  June  10,  1900,  and 
found  he  was  in  an  advanced  stage  of  tu- 
berculosis. In  his  opinion  Buckler  had  had 
tuberculosis  for  at  least  a  year  and  a  half 
or  two  years  prior  to  the  time  of  the  ex- 
amination. Miss  Alline  Robins,  a  witness 
for  appellant  and  one  of  the  trained  nurses 
at  the  Antl-Tuberculosls  Dispensary,  testi- 
fied that  Buckler  was  In  a  very  advanced 
stage  of  consumption  when  received  at  the 
hospital,  and  his  condition  Indicated  he  had 
bad  the  disease,  at  least  as  far  back  as  De- 
cemlMr,  1008,  when  tbe  policy  was  Issued. 

Upon  this  evidence  It  Is  Insisted  that  tlie 
court  should  either  hare  awarded  app^ant 
a  peremptory,  or  held  that  the  verdict  was 
flagrantly  against  the  evidence.   In  overrul- 
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Ing  apptillaB^i  motion  for  a  new  trial,  tbe 
loww  court,  while  conceding  that  the  pre- 
ponderance of  tbe  evidence  was  largely  in 
appellant's  faror,  held  that,  inaamndi  as 
there  was  no  pleading  and  no  testimony 
tending  to  show  that  the  insured  was  not  In 
u  good  health  when  the  pollcj  was  dellT- 
ered  as  when  the  application  was  made,  the 
appellant  had  failed  in  Its  defense.  In  an- 
nouncing this  conclusion  he  followed  the 
rule  laid  down  In  Metn^Iltan  Life  Insur- 
ance Co.  T.  Moore,  117  Ky.  6S1,  79  S.  W. 
21%  K  Ky.  Law  Rep.  1613.  In  that  case 
the  court  said:  "There  is  another  defense 
tMsed  upon  a  condition  in  the  terms  of  the 
policy  Itself,  and  which  is  as  follows:  'No 
obligation  Is  assumed  by  this  company  upon 
this  policy  until  the  first  premium  has  been 
paid,  and  the  policy  duly  delivered,  nor  un- 
less upon  the  date  of  delivery  the  Insured  Is 
alive  and  In  sound  health.'  It  Is  pleaded  In 
the  answer  that  Hie  insured  was  not  in 
sound  health  when  the  policy  was  delivered, 
and  therefore  it  is  argued  that  the  policy 
Is  void,  and  nevw  created  any  dbllgatlon  up- 
on the  company.  The  policy  seems  to  have 
been  delivered  on  the  6th  of  November,  1901, 
and  the  Insured  died  in  June.  lfi02L  It  was 
not  pleaded  that  titers  had  been  any  materi- 
al change  In  the  health  of  the  Insured  be- 
tween the  date  of  the  application  and  the 
time  the  policy  was  delivered.  The  infor- 
mation obtained  by  the  application  and  the 
medical  examination  necessarily  rdates  to 
the  family  history  of  the  Insured,  his  previ- 
ous condition  of  health,  and  the  condition  of 
bis  health  at  the  time  of  the  examination. 
It  will  be  observed  that  in  the  condition 
quoted  it  is  stated  the  policy  is  not  binding 
*nnles8  upon  the  date  of  delivery  the  insured 
is  alive  and  In  sound  healtii.*  This  clause 
does  not  have  reference  to  any  unsoundness 
of  health  at  the  time  of  or  previous  to  the 
application  and  medical  examination.  Al- 
though insured  had  not  been  In  sound  health 
at  Uie  time,  and  thoe  bad  been  no  material 
change  since  then  and  the  delivery  of  the 
policy,  the  <flaase  would  not  render  It  void. 
Whesn  It  is  not  shown,  as  In  this  case,  that 
the  unsoundness  of  health  did  not  occur  be- 
tween the  application  and  medical  examina- 
tion and  the  dtilvery  of  the  policy,  the  com- 
pany must  rely  on  the  statanents  in  the  ap- 
plication to  avoid  a  recovery  <m  tbe  policy 
not  upon  the  clause  in  question.  As  to  what 
IB  the  mraning  of  tbe  words  'sound  health,' 
It  is  unnecessary  here  to  define  or  to  state 
what  unsoundness  of  health  would  i»revent 
recovery,  nor  as  to  what  dehiy  would  estop 
the  insurance  company  trom  ideadlng  the 
clause  ot  the  policy  vrferred  to  as  a  defense 
to  an  action  on  the  policy."  But  It  is  In- 
sisted that  the  rule  announced  In  the  above 
case  Is  not  correct,  and  that  the  opinion 
should  be  overruled.  Upon  reconslderatiofa 
of  the  question,  however,  the  court  deems  It 


best  to  adhere  to  tb»  doctrine  tbw^  an- 
nounced. 

This  renders  It  unnecessary  for  va  to  pass 
upon  the  other  questions  raised. 
Judgment  affirmed. 


BAST  JEILMCO  COAL  CO.  v.  J0NE:S  et  al. 
(Goart  of  Appeals  of  Kentucky.  Dec.  15,  1910.> 

1.  Debus   (|  86*)— Rtquioiim  Wobpb  or 

GOKVKTANCE. 

It  is  not  neceuaiy  that  a  deed  contain 
words  of  conveyance,  but  It  Is  sufilcient  if  it 
contain  other  words  of  eqalvalent  meaning,  and 
when  It  recites  the  making  of  a  former  deed, 
and  then  sets  ont  that  it  is  made  to  correct 
and  make  good  the  tonaat  deed.  It  is  all  that 
is  required. 

[Ed.  Note.--For  other  cases,  see  Deeds,  Oent. 
Dig.  H  6^  M;  Dea  Dig.  |  86.*) 

2.  Deeds  (I  75*)  —  Insutficient  Deed  bt 
Makbied  Women— OoifriBHATiON. 

Iq  188&  a  married  man  and  two  married 
women  conveyed  their  InterestB  In  a  tract  of 
land,  which  deed  was  Invalid  because  the  wife 
and  hasbandH  of  the  grantors  were  not  joined 
therein.  In  1902  two  of  each  grantors  execut- 
ed a  deed  joined  by  their  ajMuBes;  one  of  the 
married  women  grantors  having  died  In  the 
meantime,  and  the  deed  ledting  that  the  pres- 
ent deed  was  made  to  correct  the  former  one  by 
joining  the  hasband  and  wife  of  the  grantors. 
Held  that,  Inasmnch  as  the  married  woman 
grantor  executing  the  later  deed  could  not  de- 
mand from,  the  grantee  of  the  former  deed  the 
land  which  she  had  tiold  to  him  without  re- 
turning the  c<a»iderat!on.  such  money  then  In 
her  hands  was  a  sufficient  consideration  for 
the  deed,  and  she  hnving,  at  the  time  of  execut- 
inir  the  later  deed,  under  Ky.  Rt.  S  2128  (Ru»- 
Bell's  St  I  4631),  power  to  convey  her  realty 
where  her  husband  joined  In  the  contract,  and 
her  husband  haviag  joined  with  her  in  the 
deed.  It  cnred  the  defect  In  the  prior  deed  as  to 
her  interest,  and  after  her  desth  her  heirs  conid 
not  claim  any  interest  therein  as  a^D»t  the 
purchaser  from  the  grantee  io  the  prior  deed. 

[Eld.  Note.— For  oUier  cases,  see  Deeds,  Dec. 
Dig.  I  75.*] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  George  w.  Jones  and  another 
against  tbe  East  Jellico  Goal  Company. 
Judgment  for  plalntlCh,  and  defendant  ap- 
peals. Keversed  and  remanded. 

Bla(^  Golden  A  Black,  for  appellant. 
James  M.  Hays,  J.  Smith  Hays,  and  Basel- 
rigg  ie  Hazelrlgg,  for  appellees. 

HOBSON.  J.  Elijah  Rhodes  died  a  resi- 
dent of  Knox  ooon^  about  the  year  1886, 
file  owner  of  a  large  body  of  land.  He  left 
surviving  htm,  five  children,  who  Inherited 
the  bnd  at  his  death.  Three  of  his  ChUdroi, 
Lnelnda  Fuson,  Winiam  Bhodes,  and  Amer- 
ica Tones,  on  February  28,  1889,  conveyed 
their  Interest  in  the  land  to  William  Bays. 
John  Bhodes,  one  of  the  sons,  was  then  liv- 
ing (m  a  piece  of  land  which  he  had  gotten 
from  his  ftither.  The  other  son,  H.  H. 
Btaodes.  and  Bi^s  divided  die  other  land  be- 
tween them,  giving  Bays  three-fourths  and 
H.  H.  Bhodes  one-fourth,  upon  the  ground 
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that  the  land  btild  by  Jobn  Bbodea  bad  bees 
tLrm  blm  in  foil  of  tals  part  of  tiie  estate. 
The  dirlBlon  between  B.  H.  Rhodes  and  Wil- 
liam Bays  was  made  on  Uaich  1,  1889,  and 
a  deed  of  partition  was  tben  executed  be- 
tveen  them.  Bays  moved  on  his  part  oC  the 
land,  and  held  it  nntil  tiie  year  1896,  when 
he  conveyed  It  to  the  East  Jelllco  Coal  Com- 
pany. America  Jcmes  died  in  the  year  1902, 
and  tills  action  In  equity  vas  bron^t  by 
her  two  diUdren,  George  W.  Jmies  and  Uol- 
lle  S.  Campbell,  on  Septonber  8, 1906,  acainst 
the  East  Jellico  Coal  Company  to  have  set 
apart  to  them  interest  in  tlie  land  which  be- 
longed to  th^  mothR,  on  the  ground  tliat 
the  deed  to  Bays  was  void,  as  aAie  was  a 
married  woman  ta  1889,  when  the  bad  made 
the  deed,  and  her  husband  did  not  Join  with 
her  In  it  The  court  adjudged  them  the  re- 
lltf  sought,  and  the  defendant  appeals. 

The  defendant  did  not  lOead  limitation, 
but  pleaded  as  a  conflrmatltm  of  the  deed 
made  In  1880,  and  as  a  corenant  barring 
the  action,  tbe  following  deed  executed  May 
24,  1902:  "Whereas  on  the  28th  day  of  Feb- 
ruary 1889,  Ludnda  Foson,  William  Rhodes 
and  America  Jones,  sold  tot  a  valuable  con- 
sld^tion  to  William  Bays,  aU  th^  Interest 
in  tiie  land  descended  to  than  as  dilldrm 
and  belrs  at  law  of  Elijah  Rhodes,  deceas- 
ed, and  did  execute  and  deliver  to  said  Bays 
their  Joint  deed  for  their  several  interests 
therein  but  the  said  Ludnda  Fuson  and 
Amerlta  Jones  fftUed  to  have  their  husbands 
to  Join  them  in  said  conveyance,  and  tbe 
said  William  Rhodes  failed  to  have  his  wife 
Join  him  in  said  conveysno&  Now  in  order 
to  correct  and  make  good  said  conveyance 
they  each  t(«ethw  with  tbdr  respective  bus- 
bands  and  wife  Join  ta  Ibis  deed  ezc^  tbe 
husband  of  Ludnda  Fuson*  who  Is  now  dead, 
and  In  the  deed  ot  William  Bays  to  H.  H. 
Rhodes  his  wiftfs  name  does  not  appear  In 
the  body  of  said  deed,  which  deed  Is  dated 
Mardi  1,  18S9v  and  they  now  Join  in  this 
deed  to  correct  said  mistake  or  ovwst^t 
Now  therefore  In  order  to  correct  all  errors 
and  imporfectlons  In  former  deeds  made  by 
any  of  the  parties  of  the  first  part  herein, 
to  wit:  Ludnda  Fuson,  WHllam  Rhodes  and 
his  wife  Mdvina  Rhodes,  America  Jones  and 
her  husband  Benjamin  Jones,  John  Rhodes 
and  his  wife  Sarah  lUiodes,  H.  H.  Rhodss 
and  his  wife  Mary  F.  Rhodes,  being  all  the 
heirs  of  Rhodes  deceased,  and  William 
Bays  and  his  wife,  Elizabeth  Bays  parties 
of  the  first  part  and  King  G<dden  party  of 
the  second  part,  wltnessetb,  that  the  parties 
of  the  first  part  for  and  In  consideration  of 
the  sevwal  sums  mentioned  in  former  deeds 
and  in  «msideratlon  (as  to  some)  <tf  deeds 
to  parties  of  the  first  part;  have  sold  and 
by  these  presents  grant  and  convey  to  the 
party  of  the  seccmd  iiart  his  hdrs  and  as- 
signs forever  all  of  our  reepecUve  Interests 
in  and  to  the  following  described  tract  or 
boundary  of  land,  lyii^  and  being  In  Knox 
County,  Ky.,  on  t£e  waters  oi  Coon  Branch 


waters  of  Big  Bnisb  OnA  and  bounded  as 
follows,  to  wit:  [Here  follows  boundary  of 
the  land  set  apart  to  H.  H.  Rhodes  in  the 
division  made  between  him  and  Bays.]  To 
have  and  to  hold  the  same  together  with  all 
the  anmrtenances  thereunto  belonging  nnto 
the  party  ot  the  second  part  his  heixs  and 
assigns  forever.  And  the  said  party  of  th» 
first  part  hereby  covenants  with  the  said 
party  ot  the  second  port  that  tb^  will  war- 
rant the  title  to  said  property  hereby  con- 
v^ed  nnto  the  said  party  of  the  second 
part  and  bis  heirs  and  assigns  fOrover." 

It  will  be  observed  that  King  Ck^den  is 
the  party  of  the  second  part  in  this  deed,  he 
bebig  tbe  vendee  of  H.  H.  Rhodes,  and  only 
the  land  that  belonged  to  H.  H.  Rhodes  Is 
conv^ed  by  the  deed.  Tbe  Bays  land  is  not 
onbraced  in  the  deed,  but  the  deed  was  dgn- 
ed  and  admowledged  by  l^ys  snd  his  wife 
and  by  Mrs.  Jones  and  ber  husband.  It  is 
tbwefore  a  written  memorial  signed  by  i^l 
the  parties,  and  Is  a  cntract  In  writing  be- 
tween them.  It  redtes  that  m  Fetouary  28; 
1889,  Ludnda  Fuson,  William  Rhodes,  and 
America  Jones  sold  for  a  v^iable  consitera- 
Uon  to  WllUam  Bays  all  their  interests  in 
the  land  descended  to  than  as  children  and 
heirs  at  law  of  fflljah  Rhodes,  deceased,  and 
necuted  and  delivered  to  Bays  tbdr  Joint 
deed  for  their  several  interests ;  but  Loclnda 
Fuson  and  Amolca  Jmus  failed  to  have 
their  husbands  Join  them  in  the  conveyance. 
After  this  redtal  are  these  words:  "Now  in 
ord^  to  correct  and  make  good  said  convey- 
snce,  they  each  togetber  with  their  respec- 
tive husbands  and  wife  Join  hi  ttils  deed 
except  the  husbsnd  of  Lucinda  Fuson,  who 
Is  now  dead."  WhUe  the  language  used  does 
not  purport  a  ccmv^anoe  of  the  Bays  land 
by  this  instrument  It  omstitates  a  state- 
ment in  writing  that  they  have  mAA  and  con- 
v^ed  the  land  to  Bays,  and  they  stipulate 
that  tbey  Join  with  thdr  husbands  In  this 
deed  in  order  to  correct  and  make  good  the 
previous  deed.  Mrs.  Jones  could  not  demand 
from  Bays  the  land  that  she  had  sold  to  him 
without  returning  the  cwstdwation  wbidi 
he  paid  her,  and  so  this  money  whldi  was 
tboi  In  lier  hands  was  a  sufficient  consldmi- 
tlon  to  support  the  agre^ent  contained  In 
the  wrlthig  in  question.  It  Is  not  necessary 
that  a  deed  shall  contain  words  ttf  convey-^ 
ance.  It  is  sufficient  if  It  contains  otSier 
words  of  equlvaloit  meaning,  and  when  the 
writing  redtee  the  making  of  a  former  deed, 
and  then  sets  out  that  it  is  made  to  correct 
and  make  good  the  former  deed,  this  Is  all 
that  is  required.  Bays  is  a  party  to  tbia 
writing,  and  It  was  dgned  and  acknowledged 
by  blm  as  well  as  by  them.  In  Bealle  v. 
Bchoal,  1  A.  K.  Marsh.  47S,  the  suit  was. 
brought  upon  a  writing  which  redted  the- 
agreement  merely;  and  it  was  held  that 
this  was  equivalent  to  a  covenant  The 
court  said:  "Nor  is  it  an  availing  objection 
that  the  agreemoit  is  contained  only  In  the 
redtal  of  tbe  instniment  for  the  redtal  oT 
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an  agnonent  !ii  a  deed  will  croate  a  cove* 
nant  apon  wUcb  an  action  of  eoruiaiit  wlU 
He,  an  well  as  If  it  had  been  ocmtalned  in 
the  body  of  the  deed."  The  same  role  was 
followed  in  Bank  of  Kentacky  t.  Vance.  4 
liltt  168,  where  In  a  mortsage  secnilnK  one 
debt  it  was  recited  that  the  property  mort- 
gaged was  also  bonnd  to  secure  another 
debt  The  court  there  said:  "But  the  recital 
of  an  agreonent  in  a  deed  Is,  in  law,  eqniT- 
alent  to  an  agreement  nude  by  the  deed; 
and  hence  It  Is  held  that,  npon  sndi  recited 
agreement;  an  actton  of  coraiant  will  He." 
These  cases  were  followed  In  Metcalfe 
Poindezter,  4  Ueto.  51,  In  which  the  court 
said:  "All  written  contracts  are,  In  a  certain 
sense,  but  restategwnts  of  a  pre-existing  pa- 
rol agreement  betwem  the  parties.  And  the 
mere  fact  that  the  written  memorial  contains 
sach  a  recital  caanbt  op«ate  so  to  dumge 
the  character  and.  legal  tifect  of  tiie  instm- 
meat  as  to  reduce  it  ttom  the  grade  and  dte- 
nlty  of  a  cormant  to  a  mere  memorandum 
of  the  prior  agreanent" 

In  1902,  when  this  writing  was  made,  Mrs. 
Jones,  though  a  married  woman,  by  section 
2128,  Ky.  8t  (RasseU's  St  |  4031),  had  pow- 
er to  make  contracts  as  a  sli^Ie  woman  ex- 
cept, amoiv  other  things,  that  she  could  not 
make  any  ezeeutory  contract  to  sell  or  con- 
vey or  mortgage  bar  real  estate,  unless  her 
buflAMnd  Joined  in  the  contract  Her  hus- 
band Joined  with  her  in  the  writing  and, 
Trhile  the  primary  purpose  of  the  Instroment 
was  to  couT^  to  Golden  the  land  he  lud 
twnght,  its  terms  show  that  it  was  also  ln< 
tended  to  confirm  the  previous  deed  Mrs. 
Jones  had  made  to  Bays,  which  was  invalid 
becanse  h^  hnrt»and  liad  not  Joined  in  it; 
for,  if  this  was  not  intended,  the  words 
wbich  we  have  quoted  flrom  the  first  para- 
graph of  the  deed  might  have  been  omitted, 
as  the  remainder  of  the  deed  contains  all 
tiiat  was  necessary  as  to  the  Golden  land, 
and  it  is  a  cardinal  rule  of  construcUon  to 
give  some  force  if  possible  to  every  stipula- 
tion of  a  contract  The  deed  which  Mrs. 
Jones  executed  In  1880  conveyed  all  her  In- 
terest in  her  lather's  estate,  including  the 
land  which  fell  to  Bays  and  that  which  fell 
to  H.  H.  Rhodes  in  the  division  between 
th«n.  While  Bfrs.  Jones  might  have  confirm- 
ed the  deed  as  to  part  of  the  land  and  not 
as  to  the  remainder,  she  did  not  do  this,  but 
by  apt  language  confirmed  it  as  a  whole. 
The  writing  executed  In  1902  by  het  and  hus- 
band dedarea  on  its  face  that  it  is  encuted 
to  confirm  the  deed  made  in  1S8D.  The  con- 
firmation Is  not  c<mfined  to  the  H.  H.  Rhodes 
or  Golden  land.  The  same  reasons  and  the 
same  consideration  supported  the  confirma- 
tton  of  the  deed  as  to  one  coid  at  the  tract 
as  to  the  other.  The  writing  must  be  con- 
strued according  to  the  fair  and  natural 
meaning  of  its  Utngnage.  We  therefore  con- 
clude that  the  writing  cured  the  defect  ex- 


isting in  the  former  deed,  and,  if  it  be  re- 
garded as  a  covenant  ban  her,  or  her  clfil- 
drm  claiming  under  her,  of  a  recovery  of 
any  Interest  in  the  land. 

Judgment  revened,  and  cause  remanded 
for  a  Jndgmoit  as  above  indicated. 


OOMMONWEAI/TH  r.  M)UISVILLB  PBOP- 
BRTT  00. 

(CoDrt  of  Appeal!  of  Eentncky.  Dec  15, 1910.) 

1.  GOUBTS  (I  02*)— Opibions— Obxxsb  Dio- 

Tim. 

Where  a  petition  drawn  under  a  statute  la 
involved  on  appeal  In  the  Court  of  Appeals 
roqniriQK  the  Interpretation  of  the  statute,  ac 
ezplaaatioD  of  what  is  Decessary  to  brioK  the 
petition  witbin  the  statute  lo  expoondea  and 
a  statement  ot  the  reason  why  the  petition  Is 
defective  are  germane  to  the  decision  of  the 
point  involved  and  are  not  oUter  dicta. 

[Ed.  Kote.— For  other  cases,  see  Ooorta,  dent 
Dig.  f  386;  Dec.  Dig.  I  92.  •/ 

2.  COBPOBATIONB  (I  436*)— POWBB  TO  HOLD 

Real  Bstatk— "PaoPEa  and  Nboxssabt." 
Ky.  St  I  667  (RnsseH's  St  I  2153),  pro- 
vides that  no  corporation  shall  hold  or  own 
real  estate  not  proper  and  necessair  for  its 
legitimate  boBdness  for  more  than  five  years 
under  penalty  of  escheat  Held  that  If  s  cor- 
poration aoqnlzes  land  **proper  and  necessary** 
when  acquired  or  at  any  time  within  five  years 
after.  Its  futare  nse  and  availability  may  be 
considered  In  determining  whether  the  qoantitr 
acquired  and  the  time  of  bringing  It  Into  actu- 
al use  make  it  proper  and  necessary  f6r  car- 

3 ring  on  the  legitimate  business  of  the  corpora- 
on,  and  It  Is  not  necessary  to  the  validity  of 
the  holding  that  the  land  be  Immediately  "used** 
by  the  c<Mrporation. 

_[Ed.  Note.— Fw  other  cases,  see  Oorporatlons, 
Gent.  Dig.  Ii  1768-1771;  Dec  Dig.  |  486.* 

For  other  definitions,  see  Words  and  Besses; 
vol.  6,  pp.  47KM712.] 

8.  Cobpobations  (|  435*>— Rioht  to  Acqitibb 
Rbal  Estate. 

Under  Ky.  St  {  667  (Rnssell's  St  |  2153). 
a  corporation's  right  to  bold  land  Is  limited  to 
sudi  land  as  is  proper  or  soltable  in  kind  and 
location  and  as  may  be  required  to  enable  the 
corporation  to  engage  in  the  business  wUdi  Its 
charter  expressly  allows. 

_  [Ed.  Note.— F<n-  other  caaea,  see  Gorporatlona, 
Cent  Dig.  H  1768-1771;  Dec.  Dig.  j  43&*] 

4.  Cobpobations  Q  486*)— Rzoht  to  Hold 

Rkax.  Estaiv— "Busikbss.'* 

The  mere  holding  of  lands  interminably  by 
a  "holding"  company  is  not  a  "basinesa"  within 
Ey.  St  S  667  (Russell's  St.  |  2153). 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  M  1763-1771;  Dec.  Dig.  f  485.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  016-^;  ToL  8,  pp.  7508,  7604.] 

On  petition  for  rehearing.  Former  opinion 
adhered  to. 
For  former  opinion,  see  121  S.  W.  890. 

CREAR,  J.  Counsel  for  appellee  urge 
that  we  withdraw  all  that  part  of  the  opin- 
ion in  this  case  which  discusses  the  effect 
of  a  holding  by  a  dummy  corporation,  creat- 
ed, financed,  and  ofilcOTed  by  another,  of 
land  held  In  violatkm  of  the  Constitution  of 
this  state.   Also,  what  was  said  In  the  opln- 
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Ion  constrnlng  the  character  of  the  holding 
company.  It  Is  argued  that  this  matter,  In 
view  of  the  conclusion  reached  by  the  court, 
was  obiter  dictum.  We  do  not  so  understand 
It.  The  question  was:  What  was  necessary 
to  be  stated  under  the  section  of  the  Con- 
stltntlon  and  the  statute  Involved  and  dted, 
to  support  the  cause  of  action  asserted.  To 
decide  whether  the  petition  before  us  was 
sufficient  It  was  necessary  to  state  what  was 
required  to  be  set  out  In  doing  bo,  the  pur- 
pose of  the  law  must  t>e  shown,  as  well  as 
the  acts  necessary  to  bring  the  case  within 
Its  meaning.  Then  the  acts  charged  mnst 
be  measured  by  the  standard  determined 
as  the  proper  one.  Of  a  petition  upon  a 
note,  its  Buffldency  could  not  be  well  decided 
and  explained  unless  it  was  said  what  would 
be  the  necessary  allegations  to  have  been 
made.  Then,  if  the  facts  alleged  did  not  sat- 
isfy the  standard  of  pleading,  It  would  fol- 
low that  the  petition  was  bad.  All  that  was 
said  In  the  opinion  was  germane  to  the  dis- 
cussion and  decision  of  the  point  Involved* 
however  narrow  It  finally  became  because  of 
the  paucity  of  the  allegations  of  the  pleading. 
The  court  is  required  to  deliver  written  opin- 
ions. Here  the  sufficiency  of  a  petition 
drawn  under  the  statute  la  Involved.  We  de* 
cided  that  the  petition  was  defective.  We 
are  required  to  state  the  reason  or  reasons 
why  It  was  defective.  To  do  so,  we  must 
interpret  the  statute  so  as  to  learn  and  to 
state  Its  meaning,  and  must  then  explain 
what  is  necessary  to  bring  the  case  within 
the  statute  so  expounded.  If  we  conclude 
that  the  petition  Is  bad,  all  that  has  been 
said  leading  up  to  that  conclusion  is  not 
dictum  because  the  state  of  facts  necessary 
to  have  been  allied  to  make  a  good  petition 
are  shown  not  to  have  been  stated.  The  ma^ 
ter  objected  to  Is  not  obiter  dictum. 

The  petition  for  rdiearlng  also  says:  "We 
also  think  that  the  court  Is  In  error  in  de- 
nying. If  that  Is  what  It  meant  to  do,  the 
right  of  a  corporation  to  hold  land  longer 
than  five  years  withont  penalty  of  escheat, 
where  the  lands  have  not  within  that  time 
been  used  In  the  butinesa  of  the  corporation, 
even  though  there  Is  a  reasonable  KEpectatlon 
that  the  lands  may  be  necessary  for  use  In 
the  business  of  the  corporation  In  the  fnture." 
The  complaint  doubtless  rests  upon  the  clause 
In  the  opinion  saying:  '*^e  section  Is  deal- 
ing with .  a  situation  five  years  next  preced- 
ing the  time  It  may  be  Invoked.  It  has  no 
reference  to  the  fntare." 

It  IB  true  that  the  sections  deal  with  a 
past  condition.  But  that  doea  not  mean  that 
the  future  was  dlmlnated  from  the  conslder- 
atlmi.  It  may  well  be  the  contrary.  If  the 
coTpOTaUon  acquires  land  *^eceBBary  and 
proper  for  carryli^  on  its  legitimate  hnsi- 
nees,"  If  necessary  and  proper  whoi  acquired 
or  at  any  time  within  five  years  after  it  Is 
acquired,  its  fnture  use  and  avallabUity  may 
be  considered  In  determining  whether  the 
quantity  acquired,  and  the  time  of  bringing 


It  into  actual  nee,  make  it  "proper  and  nec- 
eeaaty  for  carrying  on  the  legitimate  buBl- 
ness"  of  the  corporation.  It  is  not  essential 
to  the  valldit?  of  the  holding  that  the  land 
be  immediately  "used"  by  the  corporation. 
Ky.  St  S  567  (RusseU's  St  {  2153).  It  mnst 
only  be  "necessary"  and  "propwr"  for  car- 
rylitf  on  the  corporation's  legitimate  bosl- 
ness.  In  a  cwtaln  seoise  whatever  prt^ter^ 
a  corporation  may  own  may  be  necessary  to 
enable  It  to  maintain  itself.  But  the  sense 
here  Is  narrower  than  that  It  restricts  such 
holding  of  land  to  such  as  Is  proper,  that  Is, 
suitable  in  kind  and  location,  and  as  may 
be  required,  to  enable  it  to  oigage  In  the 
business  wbich  Its  charter  expressly  allows. 
A  coal  mining  company  may  therefore  own 
coal  lands,  althoo^  not  mbdng  eToy  part 
of  them  at  the  time,  becaoBe  coal  lands  are 
bpth  necessary  and  pn^r  for  carrying 
on  Its  legitimate  business.  So.  a  corporation 
created  to  manufacture  lumber  may  own- 
timber  lands  in  excess  of  the  quantity  tben- 
belng  cut  from.  But  a  railroad  corporation 
has  not  the  right ;  therefore  It  is  not  proper 
for  it  to  own  vast  bodies  of  coal  and  timber 
land,  although  it  uses  both  coal  and  timber 
In  Its  business— one  for  fuel,  the  other  for 
cross-ties  and  car  building.  Ooal  and  timber 
may  be  said  to  be  necessary  and  propor  for 
Its  use,  but  land  on  which  there  is  timber 
and  coal  Is  not  necessary.  So  it  may  be  con- 
ceded that  a  railroad  corporation  might  own 
a  coal  mine  for  Its  Immediate  use,  or  growing 
timber,  but  it  has  not  the  right  to  engage- 
commercially  in  mining  and  selling  coal,  or 
manufacturing  lumber.  If  alt  the  railroad 
corporations  should  determine  that  all  the 
coal  lands  of  this  state  wore  necessary— that 
Is,  would  at  some  time  In  the  future  be  nec- 
essary—to oiaUe  them  to  carry  on  their 
business  of  operating  railroads,  It  would  be 
possible  for  these  common  carriers,  under 
appellee's  version  of  the  Constitution,  to  mo- 
nopolise not  only  the  coal  which  th^  cm- 
sumed,  but  all  they  carried  to  the  market 
for  sale,  for  who  can  say  that  all  the  coal 
will  be  more  than  Buffidoit  to  supply  all  the 
railroads  with  fuel  for  all  time?  A  railroad 
corporation  may  Bell  Its  coal  although  it  may 
be  deemed  necessary  and  propet  for  carrying 
on  its  business  that  It  be  retained.  A  rail- 
road also  uses  crude  and  finished  oils,  lron» 
and  certain  machinery.  May  the  raDroad 
therefore  acquire  unlimited  oU  wdla.  Iron 
ore  dqpoBltB,  and  foondrtes,  holding  tiiem 
Idle  mtU  such  time  as  It  seeB  proper  to  opoi 
than  to  tbs  market?  The  suggestion,  no  less 
than  it  may  own  unlimited  lands  containing 
coal  and  timber,  mocks  the  GonsUtntion. 

The  holding  company  In  this  case^  aa  al- 
leged. Is  only  a  "holdtai:'  company.  To  ludd 
lands  Interminably  Is  not  a  buBlneoB. 

The  oirinion  cannot  be  oonBtmed  as  a  men- 
ace to  corporations  acquiring  land  fttr  the 
bUBlneaB  tor  whicb  th^  are  diartered  to  do. 
There  is  no  threat  that  they  most  bring  all 
such  land  Into  actual  nae  within  Ave  yean 
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or  Buffer  esdieat  Tbe  only  limit  u  to  the 
time  sacb  corporations  may  own  sacb  lands 
is  tbe  Umlt  ta  their  cbarters. 


SOTHBBION  GAMP,  WOODMEN  OIP  THE 

WOBIiD,  T,  O'NEAL. 
(Coart  of  Appeals  of  Kentacky.  Dec.  14,  lOMX) 

TBIAL    (I  aSl*)— INBTBT70TX0NS— APPUCABH.- 

ITT  TO  Pleadxnqs— Plxadxito»— In  Gen- 

BRAIi. 

It  I*  error  to  five  an  InstmetiMi  upon  a 
phase  ot  the  case  ^rtwUr  onaatluniaed  t»  the 
petition. 

[Bd.  Notftr-For  other  oases,  see  Trial*  Gent. 
dU.  H  B87-«6;  Dee.  Dig.  I  251.*] 

Appeal  from  CSrcnlt  Court,  Ballard  Connty. 

Action  by  Gertie  O'Neal  asalnst  the  Sot- 
eretgn  Dunp.  Woodmen  of  the  World.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Herscbd  T.  Smith,  for  aroellant  BtAUns 
ft  Thomas,  for  appellee. 

NUNX,  J.  This  case  has  been  here  once 
before,  and  on  the  former  appeal  O'Neal, 
the  present  appellee,  was  appellant  The 
case  was  rermed  on  the  first  appeal,  and 
remanded  for  a  new  trial.  180  Ky.  6^  113 
S.  W.  52. 

On  the  last  trial,  tbe  court  gave  four  In- 
Btmctlons;  No.  8,  the  one  to  which  objec* 
tlon  Is  made,  being  as  follows:  "The  court 
Instructs  the  Jury  that  It  Is  conceded  In  this 
action  that  the  decedent,  J.  P.  O'Neal,  was 
initiated  Into  tbe  order  of  defendant,  and 
that  be  paid  his  social  dues,  and  his  dues  to 
Insure  him  nntil  his  application  for  tbe  cer- 
tificate sued  on  could  be  accepted  or  rejected 
by  the  officers  of  the  defendant  And  the 
court  Instructs  tbe  Jury  that  the  defendant 
bad  a  reasonable  time  after  the  payment  of 
said  dues  and  the  making  of  said  application 
In  which  to  accept  or  reject  the  said  appli- 
cation for  the  certificate  sued  on ;  and  if  the 
Jury  should  beliere  from  the  evidence  that 
the  defoidant  failed  to  pass  upon  said  appli- 
cation or  to  accept  or  reject  it  within  said 
reasonable  time,  and  after  the  expiration  of 
such  reasonable  time  for  the  defendant  to 
accept  or  reject  said  application,  the  deceas- 
ed died  before  his  application  had  been  re- 
jected, th^  and  In  that  event  the  law  is  for 
the  plaintiff,  and  the  jury  should  so  find, 
although  they  might  believe  that  there  was 
never  but  one  certificate  issued,  to  wit 
the  one  of  September  28,  1904." 

There  was  nothing  in  tbe  petition  or 
amraded  petition  of  appellee  authorizing  the 
giving  of  this  Instruction.  Besides,  If  there 
had  been.  It  would  have  been  contradictory 
to  the  matter  set  up  authorizing  the  other 
Instmctions. 

For  this  reason,  the  judgment  of  the  low- 
er court  is  revised,  and  remanded  for  fnr- 
Oier  proceedings  consistent  herewith. 


A'SHER  T.  ASHEB. 
(Court  of  Appeals  of  Kentacky.  Daa  IS,  1910.) 

1.  COftnAClS  n  176*}-<A0CXOI[— JiTBT  QUMS' 
TION— BUBOHABU  Tim. 

What  is  a  reasonable  time  In  which  some- 
thing Is  to  be  done  under  a  contract  Is  usoally 
a  gneitlMi  for  tiie  jury  under  all  the  djcnm- 
Btances. 

IDd.  Note. — For  other  cases,  see  Gontxacts, 
Gent  Dig.  i  966;  Dec  Dig.  |  176.*] 

2.  Bboekbs  (I  88*}— AcmoR  n»  GownBSiONa 

— JUBT  QcnSnON— RlASONABLS  TlHS. 

In  an  action  on  a  contract  by  which  de- 
fmdant  agreed  to  pay  plaintiff  a  certain  com- 
mission for  pnrchauQg  land  for  him,  part  to  be 
paid  when  the  lands  were  turned  In  and  the 
remainder  when  they  were  surveyed  and  good 
title  thown,  whether  defendant  had  a  reason- 
able time  before  the  suit  was  brought  to  surreT 
certain  lands  pardiased  by  plaintiff  and  procure 
deeds,  etc..  Asm  a  Jaxy  qnestion. 

[Ed.  Note.— For  other  cases,  see  Brokers,  De& 
Dig.  {  88.*] 

a  Tbial  <|  189*)— Jmr  QuEnxoH— Bn- 

DKROB. 

Where  there  Is  any  evidence  tending  to 
show  a  question  of  fact  It  Is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  332,  833,  838-341;  Dec.  Dig.  |  139.*] 

AK>eal  from  Circuit  Court  Bell  County. 

Action  by  B.  G.  Asher  against  A.  J.  Asher. 
From  a  Judgment  tor  pMntlfl,  defMidant  aj^ 
peals.  Affirmed. 

Bdelen  ft  DaVla  and  N.  J.  Waller,  for  ap* 
pell  ant  W.  Pratt  Dale  and  Metcalf  ft  Jef- 
fries, for  appellee. 

HOBSON.  J.  A.  J.  Asher  entrared  Into  a 
written  contract  with  B.  G.  Ash^,  by  which 
he  agreed  to  pay  htm  25  cents  an  acre  for  all 
lands  that  E.  G.  Asher  should  purchase  on 
certain  streams  for  $5.50  an  acre,  and  10 
cents  an  acre  commission  on  lands  costing 
over  (6.50,  one-half  of  his  commission  to  be 
paid  when  the  lands  were  turned  In  and  tbe 
remainder  to  be  paid  when  the  lands  were 
surveyed  and  taken  up  with  a  good  title. 
E.  G.  Asher  brought  this  suit  upon  tbe  con- 
tract alleging  that  he  had  bought  for  A.  J. 
Asher  a  large  quantity  of  land;  that  after 
he  had  turned  the  land  In  A.  J.  Asher  had 
agreed  with  him  to  pay  him  25  cents  an  acre 
on  all  tbe  land  if  he  would  help  get  It  survey- 
ed and  help  get  the  matters  closed  up ;  and 
that  this  he  had  done.  He  also  alleged  that 
Asher  had  agreed  to  pay  him  SO  cents  an 
acre  thereafter  for  buying  certain  lands, 
which  be  had  bought  He  brought  this  suit 
to  recover  the  entire  commission,  less  f570, 
which  had  been  paid  him.  A,  3.  Asher  filed 
an  answer.  In  which  he  traversed  the  allega- 
tions of  the  petition,  and  alleged  that  he 
had  already  paid  E.  G.  Asher  more  than  was 
coming  to  him.  Tbe  case  was  submitted  to 
a  Jury,  who  fonnd  for  E.  G.  Asher  in  the 
sum  of  f 1,380.  The  court  entered  judgment 
on  the  verdict  and  A.  J.  Asher  appeals. 

The  only  ground  for  reversal  urged  by  the 
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dlBtlnguIahed  counsel  for  the  appellant  la 
that  tbe  court  erred  In  giving  to  the  Jnry 
the  following  Instruction:  "If  the  Jnry  find 
for  plaintlft  nnder  Instruction  No.  8  herein, 
they  will  find  for  plalnttfl  tbe  further  sum 
of  12%  cents  per  acre  on  all  lands  which 
they  brieve  from  the  evidence  herein  the  de- 
fendant snrv^ed,  ahetracted,  acc^ted,  paid 
for,  and  received  deeds  for,  as  well  as  all 
other  land  embraced  In  said  contract  and 
which  the  defendant  had  a  reasonable  time 
after  the  making  of  said  contract  and  prior 
to  the  bringing  of  this  snit  to  survey,  ab- 
stract, accept  pay  for,  and  procure  deeds 
conveying  to  him  good  title  thereto.** 

It  Is  insisted  that  the  court  er^ed  in  tell- 
ing the  jury  that  they  should  find  for  the 
plaintiff  for  the  other  lands  embraced  in  tbe 
contracts,  whi(3i  the  defendant  had  a  reason- 
able time,  after  the  making  of  the  contracts 
and  prior  to  tbe  bringing  of  the  salt,  to  sur- 
vey, abstract,  and  procure  deeds  conveying 
good  title  thereto.  A.  J.  Ash«  had  given  to 
E.  G.  Asher  a  blank  contract,  to  be  signed 
by  the  persons  from  whom  he  procured  the 
lands.  This  contract  provided  that  the  sur- 
vey was  to  be  made  as  soon  as  It  could  be 
reasonably  done,  and  the  price  was  to  be 
paid  after  the  acreage  was  ascertained  and 
the  title  abstracted.  Bl  O.  Asher  had  turn- 
-ed  in  all  of  the  contracts  taken  under  the 
-origtoal  agreemoit  about  two  years  btfore 
the  snit  was  brought;  but  two  of  the  ccoi- 
tracts  whidi  be  claimed  were  taken  nnder 
the  last  agreanent  were  turned  over  In  Oc- 
tober before  tbe  suit  was  brought  in  Decon- 
bw,  or  about  two  numths  before  the  suit 
was  brought  A.  J.  Asher  testified  that  he 
had  but  one  omtract  with  tbe  defendant, 
and  that  these  tracts  were  brought  under 
that  contract;  and  not  under  a  new  contract 
So  the  question  arises:  Did  the  circuit 
«ourt  err  In  submitting  to  the  Jury  whether 
A.  J.  Asher  had  liad  a  reasonable  time  to  sur- 
vey these  lands  and  abstract  the  title  before 
the  suit  was  brought,  when  In  fact  the  time 
whi<dk  he  bad  for  this  purpose  was  shown 
to  be  a  little  over  two  months? 

What  is  a  reasonable  time  Is  usually  a 
-question  fOr  the  Jury,  to  be  determined  by  all 
the  drcumstances  shown  the  evidence.  In 
the  absoice  of  proof  to  the  effect  that  the 
work  could  not  reasonably  hare  been  done 
In  two  months,  we  cannot  say  that  the  court 
«rred  In  refusing  to  hold  as  ft  matter  of  law 
that  two  months  was  not  a  reasonable  time. 
The  snrroylng  and  abstracting  could  hare 
been  done  at  the  same  time,  becaiue  the  per- 
sons who  would  do  the  surveying  would  not 
be  the  persons  wlio  would  do  the  abstract- 
ing, and  there  is  nothing  In  the  record  to 
show  that  two  months  would  not  be  a  reason- 
able time  for  doing  either  of  these.  It  Is 
true  then  is  no  testimony  that  two  months 
would  be  a  reascmable  time,  but  where  there 
Is  any  evidence  the  question  Is  for  tbe  jnry ; 


and  as      quantity  of  land  wu  shown,  and 
Its  location,  we  cannot  say  that  the  court 
erred  in  submitting  the  queatloiL  to  tlw  Jury. 
Judgment  afflmwfl. 


LUOAS  T.  OOMMONWEAI/I^ 
(Oonrt  of  Appeals  of  Kentucky.  Dec.  14,  1810.) 

1.  HouoiDB  (S  800*)  —  SsLF-DiEraiTaB  —  Evi- 
dence—iNSTBUcnoNS. 

Where  the  evidence  showed  tbat  decedent 
and  hla  three  companions  accompaDled  accused 
and  his  companion  up  the  mala  street  of  a 
city  late  at  nlEht;  tbat  no  difficulty  occurred 
until  they  reached  a  secluded  spot,  when  dece- 
dent, having  a  sluns-Bfaot,  Btrnck  accused's  com- 
panion therewith  without  any  altercation ;  that 
St  least  one  of  the  companions  of  decedent  knew 
that  accused's  companion  had  money;  that  ac- 
cused killed  decedent  as  he  turned  from  ac- 
cused's conqwnion  and  advanced  on  accused 
striking  hlnir-there  was  evidence  that  decedent 
and  his  companions  acted  in  concert,  authoriz- 
ing a  charge  that  accnsed  ^onld  be  acquitted 
on  the  ground  of  seU-dsfiense,  if  it  reasonably 
appeared  to  him  to  be  necessary  to  Mil  decedent 
to  avert  apparent  danger  of  loss  of  life  or  bodily 
harm  either  to  himself  or  to  his  oompanion  at 
tbe  hands  ot  decedent  and  Us  companions,  or 
any  of  them,  acting  In  concert  oi  conspiracy 
with  hhn. 

[Bd.  Note.— 'For  other  case&  see  Homidd^ 
Dec  Dig.  I  m*] 

2.  HOUICIDB  (I  188*)-'EVIDENCS— Ohabacieb 
OF  Dboedbrt. 

The  inquiry  into  the  character  of  decedent 
must  relate  only  to  bis  violent  and  dangszous 
character,  and  proof  thereof  can  <mly  be  made 
by  evidence  of  bis  general  reputation  in  the 
community  for  such  character,  and  not  by  evi- 
dence of  specific  acts  or  general  bad  conduct  or 
of  isolatea  UeUt  not  cwmeeted  with  the  homi- 
cide. 

[Ed.  Note,r-For  other  eases,  see  Homicide, 
Gent  Dig.  H  SOL-^ST;  Dec.  Dig.  |  188.*] 

Carroll,  Settle,  and  Lassing,  JJ.,  ffissoitlng. 

Appeal  from  Circuit  Court,  Bourbon  Cocu- 
ty. 

W.  H.  Lucas  was  convicted  ot  manslaugh- 
ter, and  be  appeals.  Bereraed  and  ronand- 
ed  for  new  trlaL 

Emmett  M.  Dlt&son  and  J.  J.  ^llams,' 
for  appellant  Jaa  Breathitt  Atty.  Qen.. 
and  Tom.  B.  McOr^or,  Aast  Atty.  Oen.,  for 
the  Oommonwealth. 

OLAY,  0.  Appellant,  W.  H.  hncaMt  wu 
convicted  of  manslangbtw,  and  his  punlsb- 
ment  fixed  at  confinement  In  the  penitentiary 
for  a  period  of  three  years.  From  the  judg- 
ment of  amvlctlon  he  appeals. 

Tbe  foets,  briefly  stated,  are  aa  followa; 
Appelant  was  a  former  reeidaat  of  Harrl- 
Bcm  and  Botnbon  countlea,  Ky.  For  several 
years  prior  to  the  killing  be  resided  In  the 
state  of  Indiana.  In  February,  1909,  he  re- 
turned to  KratnCky  and  was  engaged  In 
&rm  labor  nearly  all  ttie  time  betweoi  hla 
arrival  In  Kentu^  uid  the  time  of  the  dif- 
ficulty whldi  resulted  In  Uie  killing.  On  tlie 
night  of  September,      1009,  be.  In  company 
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witli  his  Mend  and  kinaman,  WlUtam  Dalley, 
boarded  a  train  leaving  Cynthlana  at  about 
10:30  o'clock  and  reached  Paris  shortly  be- 
fore 11  o'clock.  Upon  their  arrival  in  Par- 
is, th^  went  to  a  boarding  house  kept  by 
one  James  Cnrtis  In  the  vicinity  of  the  de- 
pot. Curtis  was  a  friend  of  Dalley's.  There 
they  ate  sapper  and  remained  for  a  few  min- 
utes. They  then  went  to  a  saloon  kept  by  a 
man  by  the  name  of  Lyons,  where  one  Phil- 
UpSf  who  was  likewise  a  friend  of  Dalley's, 
was  employed.  At  this  saloon  they  met  a 
man  by  the  name  of  Bub  Harney.  Harney 
was  formerly  a  resident  of  Harrison  county, 
and  was  an  acquaintance  of  Dalley's.  He 
was  not  presoit  when  the  difficulty  took 
place.  After  remaining  at  this  saloon  for  a 
few  minutes,  Harney  proposed  that  th«y 
go  across  the  street  He  then  conducted 
them  to  a  saloon  kept  by  a  man  by  the  name 
of  Mike  Woods.  There  Harney  proposed  a 
drink,  and  they  each  took  a  glass  of  beer. 
Dalley  then  purchased  the  second  glass  of 
beer  for  each  of  them.  Appellant,  Lucas, 
drank  only  a  portion  of  this  second  glass  and 
poured  out  the  rest.  While  there,  Dalley, 
the  companion  of  Lucas,  also  purchased  a 
bottle  of  whisky,  for  which  he  paid  a  dollar. 
About  this  time  appellant  asked  Harney 
where  he^was  going  to  stay  all  night.  Har- 
ney replied  that  he  did  not  know.  Appel- 
lant said  that  he  (Lucas)  had  a  notion  of 
staying  all  night  with  him  (Harney).  Har- 
ney said,  "I  will  furnjsh  a  place  to  stay  if 
you  want  to  play  sevm-np."  Appellant  re- 
plied that  be  had  no  money  with  which  to 
play  seven-np.  Whereupon  Harney  said,  "I 
will  stake  yoQ."  Appellant  replied,  "No,  I 
don't  want'  to  gamble."  At  this  Juncture 
Dalley  said  be  had  the  money,  but  did  not 
want  to  gamble;  and  thereupon  exhibited  a 
roll  of  one  and  two  dollar  blUs.  Taking  one 
of  the  dollar  bills,  he  paid  for  the  bottle  of 
whisky  and  placed  the  remainder  in  his 
pocket  Clarence  Prebble  was  the  barkeeper 
at  this  saloon.  The  aforesaid  conversation 
took  place  in  his  presence.  Stone,  another 
prosecuting  witness,  was  in  a  rear  room  and 
conld  have  seen  and  heard  what  was  going 
on.  Whether  he  did  or  not  does  not  appear. 
Attex  Dalley  made  the  remark  about  having 
the  mon^,  he  and  appellant  left  the  saloon, 
and,  at  the  direction  of  Ham^,  proceeded 
to  the  Fordham  Hotel  for  the  purpose  of  se- 
curing lodging  for  the  night  There  they 
were  informed  the  hotel  was  full,  and  that 
they  coald  not  be  accommodated.  It  was 
then  about  12  o'clock.  Appellant  aqd  Dalley 
left  the  hotel  and  returned  to  Lyon's  saloon, 
where  Dalley's  friend,  Phillips,  was  employ- 
ed. When  they  reached  there,  tbey  found 
the  saloon  had  closed  and  Phillips  gon& 
Tbey  then  w«t  back  to  Woods'  saloon. 
Woods  was  Just  coming  out  and  announced 
that  his  saloon  was  closed. 

From  this  point  on  the  evidence  Is  v«7 
oonfllctliic.  According  to  the  testimony  for 
the  annmonwealUi,  Prebble^  Woods'  barkeep- 


er,  closed  the  saloon  preparatory  to  taking 
a  walk,  which  was  his  usual  custom.  He 
was  joined  by  three  men,  one  by  the  name 
of  Frouk,  one  by  the  name  of  Stone,  and  one 
by  the  name  of  Sagaser,  who  was  afterwards 
killed.  Near  the  comer  of  Ninth  and  Main 
streets  they  came  upon  Dalley  and  appel- 
lant Either  appellant  or  Dalley  asked  them 
where  they  could  secure  accommodation  for 
the  night  They  were  informed  that  there 
were  a  number  of  hotels  and  boarding  hous- 
es in  the  city;  that  there  was  a  boarding 
house  a ,  short  distance  from  where  they 
stood.  Appellant  replied  that  they  did  not 
want  to  go  to  a  hotel  or  boarding  house,  but 
would  like  to  find  a  livery  stable  or  some 
other  place  and  await  the  departure  of  the 
early  morning  train  for  Cynthlana.  One  of 
the  parties  accompanying  Sagaser  Informed 
them  of  a  certain  livery  stable  where  he  had 
a  friend  employed,  and  who,  he  claimed, 
would  be  glad  to  accommodate  them.  The 
whole  party  proceeded  in  the  direction  of 
this  livery  stable  until  they  arrived  at  the 
comer  of  Seventh  and  Pleasant  streets  near 
the  Methodist  Church.  There  Sagaser,  the 
deceased,  and  one  of  the  prosecuting  witness- 
es, were  about  to  leave  the  crowd.  Appel- 
lant was  Informed  by  this  witness  that  an- 
other member  of  the  party  would  show  them 
where  the  stable  was.  Just  as  the  party 
was  about  to  separate,  Dalley  said  some- 
thing about  taking  a  drink  of  whisky.  Saga- 
ser, the  man  who  was  killed,  replied  that 
he  would  not  object  to  taking  a  drink.  Dall- 
ey offered  them  a  drink  of  whisky  out  of 
the  bottle  he  had  previously  purchased  at 
Mike  Woods'  saloon.  Appellant,  who  was 
some  distance  In  advance  of  the  crowd,  spoke 
up  and  told  Dalley  not  to  let  any  of  those 
parties  (using  a  vile  epithet)  have  any  of  the 
whisky.  Sagaser  became  offended  at  this 
remark,  and  told  appellant  not  to  be  so  God 
damned  rough  about  it  At  this  Juncture, 
according  to  one  of  the  witnesses  for  the 
commonwealth,  Dalley  raised  his  hand  and 
was  In  the  attitude  of  striking  Sagaser. 
From  the  evidence  of  the  other  two  witness- 
es for  the  commonwealth,  who  were  present, 
It  would  seem  that  Sagaser  began  to  advance 
towards  appellant.  It  was  then  that  appel- 
lant pnlled  his  pistol  and  fired  three  shots; 
one  of  them  taking  effect  and  producing  a 
mortal  wound. 

Upon  leaving  Woods'  saloon,  the  testimony 
of  appellant  and  Dalley  Is  to  the  effect  that 
they  found  three  or  four  persons  standing 
around  in  front  of  the  saloon,  all  of  Whom 
were  strangers  to  appellant  and  Dailey  but 
one,  whose  name  was  William  Stone,  and 
who  was  one  of  the  prosecuting  witnesses 
In  this  case.  Appellant  asked  Stone  to  direct 
him  to  the  Louisville  &  Nashville  depot  Stone 
did  direct  him.  Just  at  this  time,  Dalley, 
who  had  walked  on,  called  to  appelant  and 
said  that  he  (Dalley)  knew  the  way.  There- 
upon appellant  Joined  Dailey.  They  walked 
north  on  Ifsln  street  about  a  half  «  block 
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where  Seventh  street  crosses  Main  street 
They  then  turned  to  the  right  and  went  east 
on  Seventh  street  until  they  reached  Pleas- 
ant street  Upon  the  northwest  comer  of 
these  two  streets  stands  the  Methodist 
Church.  Here  It  was  the  difficulty  occurred. 
Just  before  reachlog  this  point  appellant 
and  DaUey  were  joined  by  four  men  who 
afterwards  proved  to  be  Prebble,  Stone, 
Fronk,  and  Sagaser,  the  man  who  was  killed. 
One  of  the  four  men  asked  appellant  and 
Dalley  where  they  were  going  to  stay  all 
night  DaUey  told  them  he  was  •  going  to 
old  man  Curtis';  that  Cartls  kept  an  all- 
night  house ;  and  that  be  (Dalley)  was  going 
to  stay  there  In  order  to  get  off  on  the  early 
morning  train  to  Cynthiana.  Dalley  fell 
back  of  these  men,  and  appellant  walked 
about  16  feet  In  advance  of  tiiem.  About  the 
time  th^  reached  the  comer  of  Pleasant 
and  Seventh  streets,  aiq>ellant  looked  back 
and  flaw  one  of  the  men,  who  proved  to  be 
Sagaser,  In  the  act  of  striking  Dalley  with 
something  in  his  hand.  Whereupon  appel- 
lant said:  "Ota!  belli  b<^s!  don't  do  that!" 
Thereupon  Sagpser  turned  Awm  Dalley  and 
advanced  upon  appellant,  striking  at  him 
twice.  As  he  did  this,  appellant  drew  his 
pistol  and  fired  three  timee  in  rapid  suc- 
cession.  Immediately  after  the  shooting,  ap- 
pellant asbed  Dalley  what  that  fellow  hit 
him  for.  Dall^  replied,  "Those  fellows 
meant  to  rob  us."  About  an  hour  after  the 
difficulty,  a  slung-shot  was  found  on  the 
chnnA  steps.  It  was  shown  that  this  slung- 
shot  had  been  given  to  Sagaser  about  two 
days  prior  to  the  killing.  Several  witnesses 
testified  that  Sagaser's  reputation  for  peace 
and  Qulet  and  good  order  was  bad,  while 
that  of  appellant  was  good.  In  rebuttal  two 
or  three  witnesses,  who  saw  appellant  and 
Dalley  after  the  killing,  testified  that  appel- 
lant said  he  was  drunk  and  had  no  recollec- 
tion of  having  killed  anytXHly.  They  also 
said  they  did  not  see  any  bruise  on  Dalley's 
face,  though  they  did  not  examine  him  for 
(bat  purpose. 

InstroctioDs  1  and  2,  given  by  the  court, 
are  In  the  usual  form  and  are  not  com- 
plained of.  Instruction  3  is  as  follows: 
"The  court  Instructs  the  Jury  that  if  they 
believe  from  all  the  evidence  that  the  defend- 
ant, Lucas,  believed,  and  bad  reasonable 
grounds  for  believing,  that  at  the  time  he 
shot  and  killed  William  Sagaser,  if  he  did 
shoot  and  kill  him,  that  be  was  then  and 
tiiere  In  danger  of  Itam  of  life  or  great  bodily 
harm  at  the  hands  of  said  Sagaser,  or  if 
th^  shall  believe  from  the  evidence  tliat  at 
the  time  said  Lucas  ahot  and  killed  said 
Sagaser,  If  he  did  tiioot  and  kill  him,  that 
be  iKliered  and  had  reasonable  grounds  for 
believing  that  his  klnaman  and  companion, 
Dalley,  was  then  and  thaw  in  danger  of  loss 
of  life  or  great  bodily  harm  at  the  hands  of 
said  Sagasw,  or  if  they  shall  believe  that, 
at  ttae  time  of  said  shooting  and  killing.  It 
reaunably  appeared  to  the  defendant  to  be 


necessary  to  shoot  and  kill  said  Sagaser  to 
avert  the  then  impending  danger,  or  appar- 
ent danger,  or  loss  of  life,  or  great  bodily 
harm,  then  he  bad  the  ri^t  to  so  shoot  and 
kill  said  Sagaser,  and  the  Jury  shonld  acquit 
him  on  the  ground  of  self-defense." 

Counsd  for  appellant  asked  the  court  to 
give  the  following  instruction:  "A-a  The 
court  Instructs  the  jury  that  although  they 
may  beUeve  from  the  evidence  that  Lucas 
shot  and  killed  William  Sagaser,  as  charged 
In  the  indictment,  yet,  if  they  farther  believe 
that  at  the  time  he  did  so  ahoot  and  kill 
Sagaser,  said  defendant  believed  and  had 
reasonable  grounds  for  believing  tliat  he  or 
his  kinsman  and  companion,  Dalley.  was 
then  and  there  in  danger  of  loss  of  life  or 
o^  great  bodily  barm  at  the  hands  of  said 
Sagaser.  or  of  his  companions,  WHllam  Stone, 
Clarence  Prebble,  Fearce  Fronk,  or  any  or 
all  of  them  acting  In  concert  or  conspiracy 
with  said  Sagaser,  or  If  th^  shall  believe 
that  at  the  time  of  said  shooting,  it  reason- 
ably appeared  to  the  defendant  to  be  neces- 
sary to  shoot  and  kill  aald  Sagaser  to  avert 
the  then  impending  or  apparent  danger  of 
loss  of  life  or  great  bodily  harm,  either  to 
himself  or  to  said  DaUey,  at  the  hands  of 
said  Sagaser  and  his  companions,  or  any  of 
them  acting  in  concert  or  con8pira<7  with 
him,  then  be  had  the  right  to  so  shoot  and 
kill  Sagaser,  and  the  jury  ought  to  acquit 
him  on  the  ground  of  self-defense."  This 
instruction  the  court,  declined  to  giv^  and 
the  error  of  the  court  In  this  respect  is  relied 
upon  as  the  chief  ground  for  reversal. 

When  we  take  into  consideration  the  foct 
that  the  record  shows  that  Prebble,  Stone, 
Fronk.  and  Sagaser  were  companions;  that 
Prebble  was  Woods'  barkeeper,  and  the  oth- 
er tbree  were  lubitn€s  of  the  saloon  where 
he  was  employed;  that  according  to  Preb- 
ble's  own  testimony,  all  four  left  the  salooc 
at  12:30  a.  m..  without  saying  anytblng  about 
going  home,  and  merely  for  the  purpose  of 
taking  a  walk ;  that  "all  had  to  come  back" ; 
that  at  least  one  of  the  four  knew  that  Dalley 
and  appellant  had  been  drinking,  and  that 
Dalley  had  on  his  person  a  roll  of  money; 
that  the  evidence  for  appellant  tends  to  show 
that  these  four  parties  followed  appellant 
and  Dalley  up  the  street;  Uiat  no  difficulty 
or  altercation  occurred  while  th^  were  oo 
Main  street  of  ttae  city;  that  Sagaser  bad 
upon  his  person  a  slung-shot,  a  dangerous 
weapon  well  adapted  for  the  purpose  be  had 
in  view  in  case  the  testimony  for  appellee  is 
to  be  believed;  that,  upon  reaching  a  dark 
and  secluded  spot,  Sagaser,  without  any 
angry  words  having  been  prevlonBly  used, 
suddenly  strotik  Dailey  In  ttae  head  with  tbe 
slnngHdiot— we  omclnde  that  there  was  suf* 
flcient  evidence  of  tbe  &ct  that  all  four  par- 
ties were  acting  In  ctmcert  to  anthwrlse  the 
giving  of  the  instmctlon  asked  for  nppti- 
lant  It  is  not  for  us  to  expiese  an  <q>tnlon 
upon  the  fbcti  of  this  case,  one  way  m  the 
other.  It  may  be  ttaat  Sagaser  acted  entire- 
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Ij  Independent  of  tlw  otbm,  and  that  they 
bad  no  uulawful  pturpoee  at  the  time.  On 
the  other  hand,  It  may  be  that  they  vera 
acting  In  concert  and  were  there  for  the  par- 
pose  of  aiding  abetting,  and  asalattng  Saga- 
ser ;  whether  the  one  or  the  other,  it  Is  for 
the  Jury  to  aay.  Upon  the  next  trial  the 
conrt  will  give  the  Instmctlon  asked  for. 

The  court  did  not  err  In  refoalng  to  per- 
mit the  witness  Steagall,  to  teatlfy  to  a  con- 
versatlim  which  be  bad  with  Sagas^,  In 
September,  1909,  wherein  -fiagaser  said  to  the 
wltneaa  that  he  Intended  to  quit  work;  that 
he  was  a  "8hort-<diange"  artist  and  could 
make  hie  living  easier  than  by  working.  The 
rule  la  that  the  inquiry  most  relate  only  to 
the  vloloit  and  dangerons  <diaracter  of  the 
deceased.  Prot^  of  anch  character  can  only 
be  made  by  evidence  of  his  g^eral  repnta- 
Uon  In  the  community  for  such  character, 
and  not  by  evidence  of  speddc  acts  or  gen- 
eral bad  conduct,  or  of  Isolated  facts  which 
are  not  connected  with  the  homicide  Tra- 
bane  r.  Conunonwealtb,  17  S.  W.  186,  13  Ky. 
Law  R^.  313;  Ferrel  t.  Oommonwealth,  23 
S.  W.  344.  15  Ky.  Law  Rep.  821.  The  same 
rale  would  exdnde  oonTonattons  had  with 
the  deceased. 

Other  alleged  errors  are  comitolned  of; 
bat,  as  the  matters  to  whldi  they  relate  are 
not  such  as  will  likely  occur  on  another 
trial,  we  deem  it  imneceraary  to  consider 
tbem. 

Judgment  rerersed,  and  cause  remanded 
for  a  new  trial  conslstoit  with  this  opin- 
ion. 

OARBOLU  J.  (disaentlng).  As  I  do  not 
concor  In  the  opinion  of  the  majority  of  the 
conrt  in  this  cas^  I  think  it  iwoper  to  state 
tbe  reABODB  for  my  dissent 

TbB  only  ground  upon  which  tbe  Judgment 
of  eonvlctlfm  is  reversed. is  becanse  tbe  trial 
court  refused  to  give  butmctlon  A-8  copied 
In  the  opinion,  stating  in  mbstance  that  If 
EiDcaa  believed,  or  had  reasonable  gronnda 
to  believe,  that  either  he  or  Dalley  vas  in 
danger  teem  barm  at  the  hands  of  the  de- 
ceasedt  Sagaser,  or  bis  companions,  Stone, 
Prebble,  and  Flronfc,  or  any  of  them,  acting 
in  oMioert  with  Sagaser,  and  It  reasonably 
ai^ieared  to  Lncas  to  be  necessary  to  idioot 
and  kni  Saguer  to  avert  the  danger  to  him- 
self or  Dailey  at  the  luinds  of  Sagaara  and 
bis  companltms,  Btone^  Prebble^  or  Fnmk,  or 
either  of  them,  then  be  bad  the  right  to  kill 
Sagaser  in  s^-defoise.  It  will  thus  be  seen 
tlut  tbe  only  matter  I  need  discuss  Is  wheth- 
er or  not  there  ia  any  evidence  or  fair  In- 
ference therefrom  In  the  record  that  vrould 
have  Jnstlfled  the  trial  court  In  giving  this 
instmctlon.  To  put  the  question  squarely 
so  tbat  thefe  may  be  no  mlsnnderstandiiv 
about  my  position,  I  agree  that  If  there  is 
in  tbe  record  any  evidence  that  Lucas  or 
DellCQT  were  at  the  time  or  before  Sagaser 
was  killed  In  any  danger  from  Stone,  Preb- 


ble, or  Fronk,  or  either  of  tbem,  or  If  there 
is  any  fact  or  circumstance  In  the  record 
from  which  It  can  be 'reasonably  or  fairly 
Inferred  that  Lucas  at  the  time  or  before  he 
killed  Sagaser  believed,  or  had  reasonable 
grounds  to  believe,  that  either  he  or  Dalley 
was  In  danger  at  tbe  bands  of  either  of 
them,  or  If  th^  Is  any  evidence  In  the  rec- 
ord even  toidlng  to  show  that  Stone,  Preb- 
ble, or  Fronk,  or  either  of  them,  were  acting 
In  concert  or  agreement  with  Sagaser,  or  in 
any  way  aiding  or  abetting  him '  when  he 
assaulted  or  attempted  to  assault  either  Lu- 
cas or  Dalley,  then  the  court  should  have 
glT^  the  Instruction  requested  and  refused. 
On  the  other  hand,  If  there  Is  no  evidence 
in  the  record  that  either  Lucas  or  Dalley 
were  at  any  time  In  any  danger  from  Stone, 
Prebble,  Fronk,  or  either  of  them,  and  Lt 
there  Is  no  fact  or  circumstance  from  which 
It  can  be  reasonably  and  fairly  Inferred  that 
Lucas  or  Dalley  were  at  any  time  In  danger 
ftam  Stone,  Prebble,  or  Fronk,  and  If  there 
Is  no  evidence  tending  to  show  that  Stone, 
Prebble,  or  Fronk,  or  either  of  them,  were 
acting  in  concert  or  agreement  vrlth  Sagaser, 
or  aiding  and  abetting  him  in  assaulting  or 
attempting  to  assault  either  Lucas  or  Dailey, 
then  It  is  equally  plain  that  the  Instruction 
should  bave  been  refused.  It  is  so  elemeaa- 
tary  as  not  to  need  citation  of  authority  that 
an  instruction  presenting  an  Issue  should  not 
be  given  nnless  then  Is  some  evidence  upon 
which  to  base  it.  I  may  say,  bowers,  at 
the  outset  that  it  is  conceded  In  tiie  opinion 
that  neither  Prebble,  Fronk,  nor  Stone  made 
any  attack  upon  Lucas  or  Dalley.  and  so  this 
feature  need  not  be  again  alluded  to.  Ad- 
dressing myself  th«  to  Ibe  only  point  in 
Issue,  I  feel  warranted  in  making  the  broad 
statement  that  there  is  not  a  single  tact  or 
circumstance  In  the  record  that  either  shows, 
or  tends  to  show,  that  Stone,  Pr^bl^  or 
Fnmk,  or  eltiiw  of  tiiem,  were  acting  In  con- 
cert with  or  aiding  or  abetting  Sagaser  in 
the  assault  he  made  or  attempted  to  make 
upon  ^ther  Lncas  or  Dailey.  This  being  so, 
It  Is  clear  that  tbe  trial  court  properly  re- 
fused to  give  tbe  Instruction  requested.  But, 
in  order  that  there  may  not  be  any  doubt 
as  to  the  correctness  of  this  statement,  I 
have  copied  all  ctf  the  evince  of  Dalley, 
and  Lucas  that  has  any  reference  to  this 
question.  I  shall  not  allude  to  tbe  evidence 
£f  any  other  wltnees,  because  no  other  wit- 
ness Introduced  made  any  statement  that 
throws  Bii^  light  upon  It  except  Stone,  Preb- 
ble, and  Fronk,  and  each  of  tbem  say  that 
Lucas  killed  Sagaser  without  accuse  or  prov- 
ocation, and  that  be  bad  not  assaulted  or 
attempted  to  assault  either  of  tiiemu  They 
were  not  called  on  to  dray  tiiat  they  were 
acting  In  concert  or  agreement  with  Sagaser, 
or  in  any  way  aiding  or  abetting  him,  be- 
cause this  was  not  made  an  issue  in  the 
case^  and  no  question  suraesUng  this  was 
asked  either  of  them  by  counsel  fOr  LucaSt 
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althOQ^  each  of  tbem  was  croM-ezamlned 
at  great  loigth  and  upon  every  poarible  fta- 
ture  of  tin  caw. 

Lucaa,  upon  tbe  point  under  conalderatlon, 
testified  upon  tbla  direct  examination  aa  fol- 
lows: Now,  Mr.  Locaa,  what  happened 
when  yon  reached  the  comer  of  Seventh  and 
Pleaaant?  A.  Well,  after  we  paased  down  by 
that  churdi,  Jnst  a  little  while  before  we  got 
to  the  croBBlng,  there  was  aome  men  over- 
taken 118,  and  asked  ua  where  we  was  going 
to  stay  all  night  at,  and  Dalley  told  them  he 
was  going  to  old  man  Onrtla',  where  he  haa 
stayed  some  nights  before^  that  he  kept  an 
all-night  house,  that  he  was  going  to  stay 
there  In  order  to  get  off  on  the  early  morn- 
ing train  to  Crnthlana«  which  he  claimed 
left  at  5:30  In  the  morning  that  he  didn't 
Intend  to  lay  down,  so  he  could  leave  the 
town  ahout  6  o'clock,  and  Dalley  fell  bade 
with  ttieae  fellows,  and  I  walked  on  a  little 
distance  ahead,  and  Just  about  the  time  we 
crossed  tbat  street  I  looked  back,  and  tbete 
was  some  gentleman  walking  on  tbe  rlgbt- 
hand  aide  of  Dalley,  was  In  tbe  act  of  hUtlng 
him  on  the  bead  with  something  In  bis  hand, 
and  be  stru<&  this  thing  at  him,  striking  him 
right  here,  and  I  remarked  to  the  goitle- 
men:  'Oh!  bell!  boys!  don't  do  thatl' 
and  immediately  he  nm  backward  and  at 
the  same  time  be  come  near  bitting  me  over 
the  head  with  that  I  run  back  and  got  my 
gun  as  quick  aa  I  could  and  commenced  fir- 
ing at  him  just  Immediately,  and  in  running 
backward  be  atxack  at  me  the  sec(md  time, 
and  when  I  seen  he  was  running  I  quit  ahoot- 
li^  I  walked  ovw  to  Dall^  and  asked  bim 
what  that  fellow  had  hit  him  for,  and  Dalley 
said.  Those  fellows  meant  to  rob  ns,*  and 
Dalley  had  his  gun  In  his  band  and  his  hand- 
kerchief In  his  left  hand  wiping  his  nose. 
It  was  all  bleeding.  And  he  said,  'We'd  bet^ 
ter  get  away  from  here.'  and  we  started  and 
went  away  Immediately.  *  *  *  Q.  How 
were  tbose  shots  fired?  A.  They  was  fired 
Just  about  as  fast  as  I  could  shoot  tbem.  Q. 
Have  you  any  Idea  what  time  this  killing 
occurred?  A.  Yes,  sir;  It  was  not  far  from 
1  o'clock  In  the  nlgbt,  I  don't  think.  *  *  • 
Q.  Did  you  tell  four  men  that  you  didn't 
w&ot  a  boarding  house  or  a  hotel,  that  yon 
wanted  to  find  a  stable  where  you  could  He 
down?  A.  We  didn't  They  asked  ns  where 
we  were  going,  and  Dalley  told  them  we  were 
going  to  Curtis',  and  some  one  of  tbem.  I 
don't  know  who,  said,  'If  you  fellows  have 
got  any  whisky,  we  can  take  you  up  here  to 
a  stable,'  and  Dalley  said  that  he  was  going  to 
Curtis',  where  he  could  take  that  early  train. 
Q.  Where  was  tbat  conversation?  A.  Right 
about  the  comer  where  the  shooting  took 
placa  Q.  Mr.  Lucas,  I  will  ask  you  If,  at 
the  comer  where  the  shooting  took  place,  Mr. 
Dalley  asked  four  men  to  come  have  a  drink 
with  him,  and  you  said  to  him,  'Don't  give 
those  sons  of  bitches  any  of  our  whisky?' 
A.  I  didn't  Dalley  didn't  offer  no  whisky. 
Ail  that  was  said,  Dalley  told  them  he  had  a 


quart  of  whld^y,  and  thtj  said  we  conid  go 
to  that  stable  and  stay  Gxen.  He  didn't  say 
what  stable.  Q.  He  never  asked  them  to 
have  any  whisky  at  all?  A.  No,  sir.  Q. 
They  did  say,  after  the^  came  up  to  yon, 
that  you  could  all  go  to  the  stable  and  stay 
^1  nli^tf  A.  *HaTe  you  men  got  any  whis- 
ky?" I  think  I  remarked  to  Dalley  to  come 
on,  and,  when  I  stOMKid  and  looked  back, 
this  man  was  a  hitting  Dalley.  *  *  *  Q. 
How  for  ahead  of  Dalley  were  yon?  A.  At 
the  time  that  fellow  fait  him  I  suppose  It 
was  six  or  el^t  feet,  something  like  that, 
ahead.  Q.  Further  nortiH  on  Pleasant  street 
than  was  Dalley?  A.  Tes,  sir.  Q.  Have  yon 
any  idea  what  It  was  tiiat  this  man  Sagaser 
was  hitting  Dalley  with?  A.  He  was  hitting 
him  with  some  kind  of  an  Instrument  Uiat 
hung  down.  I  could  see  It  and  heard  It 
orack  when  it  hit  Dalley's  cheek,  but  what 
It  was— I  couldnt  be  able  to  say  what  It 
was.  Q.  After  you  said  to  Sagaaer:  'Helll 
boyst  don't  do  that!'  what  then  did  Saga- 
ser do?.  A.  He  immediately  made  at  me 
with  a  heavy  blow,  overbanded,  aa  he  struck 
— overhanded  tbat  way  as  be  nm  back  at 
me,  and  I  run  back,  which  was  oat  of  his 
way  and  got  my  gun,  and  therefore  Immedi- 
ately commenced  shooting  at  him.  Q.  How 
did  you  say  these  shots  were  fired?  A.  Just 
about  aa  fast  as  I  could  shoot  Qiem.  Q.  Did 
yon  say  anything  at  all  to  those  four  men 
until  they  overtook  you  there  on  the  comer? 
A.  I  did  not  Q.  Did  not?  Did  DaUey?  A. 
No.  Sir." 

On  his  cross-ezamtaiatlon  he  was  asked 
and  testified  as  follows:  "Q.  What  happen- 
ed between  Sagaser  at  that  time,  or  the  one 
man  with  Dalley?  A.  What  happened?  Q. 
Yes.  A.  Why,  this  here  fellow  hit  Datley  In 
the  face  with  something.  Q.  What  did  he 
hit  him  with?  A.  I  couldn't  be  able  to  say 
what  he  hit  him  with.  With  some  kind  of 
a  stick  he  had  In  bis  hand,  struck  him  right 
there  with  something.  I  says:  *Oh!  belli 
boys!  don't  do  thatl'  Q.  Do  you  know  what 
he  hit  him  with?  A.  No,  sir.  Q.  Don't 
know  now?  A.  I  do  not  Q.  Well,  when  he 
did  that,  what  did  he  do?  A.  I  says:  <Oh! 
Hell!  Boys!  Don't  do  thatl*  Q.  Then 
what  happened?  A.  Then  he  made  directly 
at  me  with  a  blow,  that  way.  I  got  my  gun 
and  immediately  commenced  firing  at  him,  at 
the  man.  Q.  Did  he  strike  you?  A.  No,  sir; 
he  didn't  hit  me.  Q.  How  many  times  did 
he  strike  at  you?  A.  Twice.  Q.  How  many 
times  did  he  strike  Dalley?  A.  He  stmck 
Dalley  once  that  I  know  of.  Q.  Where  did 
he  hit  Dalley?  A.  Right  here.  Q.  What 
position  was  Sagaser  In  when  you  fired  tbe 
first  shot?  A.  The  man  tbat  was  doing  the 
striking  at  me?  Q.  Yes.  A.  Sagaser  \vas 
coming  this  way  at  me.  I  wits  running 
back,  and  I  got  my  gun  and  commenced 
shooting  ba^,  back  that  way.  Q.  Took  your 
gnn  out  of  your  pocket?  A.  Yes,  air.  Q. 
Which  pocket  did  you  take  It  out  of?  A.  Out 
aC  my  rii^t       pocket   Q.  What  postthm 
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was  he  la  wLen  you  flred  the  flnt  abot?  A. 
He  was  fadag  me,  as  I  thoutfht  I  beld  the 
gun  Joat  tfeils  way,  ahootliig  at  the  man.  Q. 
Aa  yOD  thought?  A.  Xea,  air.  Q.  DtOnt  yoo 
know?  A.  I  think  he  was.  Q.  What  waa 
he  doing?  A.  He  waa  atrlklng  at  me.  Q. 
Where  was  he  when  yon  flred  the  first  ahot? 
A.  Xes,  sir.  Q.  What  did  he  do  when  yon 
flred  the  third  ahiA?  A.  ^  the  man  being 
shot  In  the  bade—  Q.  I'm  not  aakli^  yon 
that  What  did  yon  aee?  A.  Why,  I  oonldo't 
Bay  what  I  aaw.  Q.  Tou  don't  know?  Don't 
yon  know  where  he  was?  A.  Tea,  sir.  Q. 
Where?*  A.  Bight  ta  front  of  me.  Q.  How 
far?  A.  He  waa,  I  expect,  five  or  alx  feet." 

Dalley,  on  hla  direct  examination,  testified 
as  followa:  "Q.  Now.  tell  ell  the  convenu- 
tlon  that  took  place  there,  and,  If  anything 
occurred  ther^  tell  It  aU.  A.  As  we  walked 
down  ttw  street  theie^  these  four  men  came 
up,  and  one  gentleman  milked  up  by  the 
aide  of  me,  on  the  right  side  walking  along 
the  street,  and  I  waa  talking,  and  we  got 
down  to  the  comer  there  by  the  church,  there 
waa  ennethlng  said  about— he  aaked  me 
where  we  waa  going  to  stay  at  that  night 
Thia  fellow  that  was  walking  by  the  aide  of 
me  saya,  'Where  you  going  to  stay  at  to-nlg^t?' 
And  I  said  I  thought  I  would  go  down  to 
old  man  Curtis',  that  he  kept  open  all  night, 
that  I  wanted  to  get  away  on  the  early  train 
back  to  Cynthlana,  on  that  train  that  leavea 
at  5:35,  due  to  leave  hwe^  I  think  It  is,  or 
waa  at  that  time»  It  Is  due  in  Cynthlana  at 
6  o*clodc,  and  he  aaya  to  me,  'I  have  a  ttlenA 
down  here  at  the  Uvery  stable  whsxe  we  can 
all  go.  If  we  go  in  and  don't  strike  our 
matcbes.*  I  says,  'I  don't  care  to  go  to  no 
llrery  stable  to  stay  all  night'  At  that 
thia  fellow  struck  me  with  something,  or  the 
other,  I  don't  know  what  it  was.  I  didn't 
know  what  It  was  at  the  time;  I  don't 
Imow  yet  He  atmck  me  with  »»nethlng, 
I  kind  of  staggwed  bAtk,  that  way,  and  Mr. 
Lucas  turned  around  and  says,  'Don't  do 
anything  like  that  boys,'  and  this  fellow 
started— Mr.  Lucas  had  kind  of  turned  to 
the  right  not  further  than  five  or  atx  steps, 
and  this  fellow  started  at  him  with  his  hands 
in  this  posltton  as  though  he  waa  going  to 
strike  him,  or  something  of  Uie  kind,  and 
at  that  time  the  shoothig  was  done.  All 
these  men  left  us  right  there.  They  was 
riinntng  towards  this  comer,  run  bac^  around 
the  comer,  the  way  we  come  down.  Two 
ot  them  run  that  way,  and  the  other  two 
around  the  othw  one,  and  we  went  down  the 
street  to  the  left  by  this  church.  Q.  How 
hard  did  he  hit  you  with  tblm  instrument 
whatever  it  was?  A.  Ton  say,  bow  hard? 
Q.  Tea.  A.  Well,  he  hit  a  pretty  hard  lick, 
enough  to  stagger  me  back  off  the  sidewalk 
Into  the  street,  like.  Q.  Had  you  said  any- 
thing to  pnmAe  an  aaaault  on  the  part  of 
that  man?  A.  No,  sir;  I  didn't  say  any- 
thing at  an  except  that  I  said  that  I  didn't 
care  to  go  to  a  steUe  to  atay  all  night  in 
the  first  place,  when  he  aetked  me  where  we 


was  going  to  stay  all  night  Q.  Had  any  diffi- 
culty with  these  men?  A.  Mo,  sir;  had  not 
had  any  words  with  nobody.  Q.  Did  you 
have  any  difficulty  or  any  words  with  any 
member  of  this  party  of  fOur  men?  A.  No. 
sir.  Q.  Had  you  done  anything  at  all  to 
cause  this  man  to  strike  you  with  this  In- 
strument? A.  No,  sir;  I  had  not  Q.  What 
effect  if  any,  did  this  tdow  have  upon  your 
face?  A.  RUEbt  thwe;  struck  me  right  there. 
Q.  Say  where?  A.  On  the  aide.  Q.  On  the 
ride  of  the  nose?  A.  Tes.  sir.  Q.  On  the 
die^?  A.  On  the  jaw,  kind  of  blasted  my 
Jaw,  right  there,  between  the  che^  bone,  right 
in  there,  where  he  struck  me,  on  the  right 
side.  Q.  Now,  after  the  shooting  occurred, 
what  happened?  I  mean  Immediately,  right 
thwe?  A.  Well,  immediately,  rli^t  there, 
the  men  all  disappeared,  and  Mr.  Lucas  walk* 
ed  to  me  and  says,  'Are  you  hurt?*  And  I 
says,  'Well,  I  am  hurt  pretty  had.'  I  was 
kind  of  stunned  at  the  time.  Hy  nose  was 
a  bleeding  a  little,  and  he  says,  *WelI,  you 
aren't  hurt  bad?*  and  I  says,  'No,  sir,'  and 
he  says,  'Let's  go  on  down  street,'  and  we 
walked  on  down  street  Q.  Say  anything 
else?  A.  He  asked  me  what  this  man  hit 
me  for,  and  I  said  I  didn't  know  unless  they 
intmded  to  try  to  knock  me  down  and  try 
to  get  what  I  bad.** 

It  will  thus  be  sew  that  Lucas  ^aced  his 
mtlre  defense  and  his  right  to  shoot  Sagaser 
upon  the  ground  that  Sagaser,  after  attack- 
ing Dailcty,  started  towards  him.  0?liere  Is 
no  evidence  in  the  record  that  Stone,  Sagaser, 
or  Fnmk  ever  saw  Italley  wltb  any  mmey, 
or  knew  that  he  had  any  money,  altboi^ 
he  had  about  $8 ;  nor  Is  there  an  Intimation 
in  the  record  that  either  of  than,  or  any 
person  in  the  presence  of  either  of  them, 
ever  made  any  suggestion  to  Dail^  or  Lucas 
about  gambling.  Prebble,  a  saloon  keeper, 
knew  that  Dalley  had  some  money,  because 
he  saw  him  with  it  when  he  bought  the  whis- 
ky;  but  no  person  pretends  to  say  that  Preb- 
ble ever  mentioned  gambling  to  either  of 
them.  Nor  Is  there  a  particle  of  evldwce 
or  any  drcumstanoe  from  which  It  can  be 
Infwred  that  either  of  these  parties  made 
any  effort  to  or  had  any  Intention  (tf  robbing 
Dall^.  It  is  true  that  Lucas  says  In  the 
testimony  before  quoted  that  aftw  he  had 
killed  Sagaser,  he  asked  Dalley  "what  that 
fellow  had  hit  hhu  for,"  and  Dalley  said, 
"Those  fdlowa  meant  to  rob  us,'*  and  Dalley 
testifies  that  after  the  shooting  Lucas  aaked 
him  "what  this  man  hit  him  for,  and  I  said, 
I  didn't  know  unless  they  Intcnided  to  try 
to  knock  me  down  and  try  to  get  what  I 
had."  But  this  is  the  only  mention,  either 
directly  or  indirectly,  of  robbery  in  the  rec- 
ord, and  this  matter  was  brought  to  the  at- 
tention of  Lucas  after  he  had  killed  Sagaser. 

I  may  also  mention  that  although  the  rec- 
ord Bhowa  that  Sagaser  was  a  young  man 
of  bad  character,  or  rather  that  he  was  a 
quarrelsome  and  dangerous  man,  no  attedr 
whatever  was  made  upon  the  r^utatlon  of 
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eltber  Prebble,  Stone,  or  rr<Mil: ;  nor  is  tliere 
any  evidence  In  the  record  that  either  of 
them  was  of  bad  diaracter.  It  la  true  that 
these  four  men  were  together  when  they  met 
Lucas  and  Dalley,  in  front  of  the  Methodist 
Church  on  one  of  the  principal  streets  of 
the  dty ;  but  the  oncontradlcted  evidence  Is 
that  Preble,  after  dosing  his  saloon  for  the 
night,  went  ont  on  the  street  and  met  Si^ea- 
ser,  and  asked  him  to  go  home  with  htm  and 
stay  all  night,  that  Stone  and  Fronk  were 
also  on  the  street  in  front  of  the  saloon  at  a 
Innch  wagon,  whwe  there  were  several  other 
persons,  and  Stone  and  Fronk  walked  along 
with  Prebble  and  Sagaser,  and  In  this  way 
all  of  them  haK>ened  to  be  together  when 
they  met  Lucas  and  Dail^.  Now,  unless  the 
mere  fact  that  these  four  men — ^two  of  them 
going  home  and  the  othw  two  walUng  along 
with  them— on  a  brli^t,  moonlight  September 
nl^t.  Is  evidoice  that  they  were  together 
for  the  purpose  of  aasanltlng  or' attacking  or 
trying  to  nri)  Lucas  or  Dall^,  there  Is  no 
evidence  whatever  In  the  record  that  they 
were  together  for  either  of  Oieae  purposes. 
They  were  out  on  the  street,  as  th^  had  the 
right  to  be,  and  in  the  absence  of  some  evi- 
dence to  support  It— and  there  Is  none — it  Is 
not  fair  to  say  that  they  were  b^cether  for 
any  evil  purpose.  That  they  woe  not  aiding 
Sagaser  or  acting  In  concert  Willi  hUn  whoi 
the  shooting  occurred  has  already  been 
shown.  And  yet,  in  the  face  of  this  evidence, 
the  court  ordera  a  reversal  because  the  trial 
judge  did  not  submit  to  the  Jury  an  Instruc- 
tion presenting  an  Issue  that  was  unsuppor^ 
ed  by  any  evidence. 

Lucas,  an  Intelllgeot  man  of  nuture  ywrs, 
who  was  not  tried  fbr  several  months  after 
he  had  killed  S^aser  by  shooting  him  in 
the  bade,  placed  his  right  to  thus  kill  Sagaser 
upon  the  sole  ground  that  Sagasw  was  In  the 
act  of  assaulting  him.  And  npcm  this  Issue, 
which  was  the  only  one  In  the  cas^  the  Ju- 
ry was  properly  Instructed.  In  this  connec- 
tion, it  may  also  be  said  that  Dalley  and 
Lucas,  who  had  been  making  the  rounds  of 
the  saloons,  wore  both  under  the  influence  of 
liquor;  Lucas  being  very  drunk.  Tbey  were 
eadi  armed  with  pistols,  while  neither  Frcib- 
bl^  rnmk,  or  Stone  had  any  weapons.  The 
evidence  further  shovre  that  on  the  night  of 
the  killing,  as  weU  as  on  the  next  morning, 
Lucas  said  he  was  drunk  and  did  not  know 
that  he  had  killed  anybody,  and  three  dis- 
interested and  reputable  witnesses  say  thai 
th^  saw  and  talked  to  Dall^  on  the  next 
morning  and  did  not  notice  aniy  bruise  on 
his  face. 

It  therefore  seems  to  me  that  the  condu- 
sion  reached  the  majorl^  of  the  court  In 
ordering  a  reversal  of  this  case  is  a  backward 
step  In  the  administration  of  the  criminal 
law.  It  lays  down  a  rule,  In  conflict  wltb 
the  settled  practice,  that  an  instruction  should 
be  given  only  when  aathorlzed  by  the  evi- 


dence, and  in  eflCect  directs  trial 
submit  when  requested  instmctl 
Issues  that  are  not  in  the  record  or 
any  reasonable  inferttice  that  can 
therefrom. 

SEITTLB  and  LASSINO*  JJ..  • 
this  dissent. 


LEXINGTON  BRICK  CO.  v.  THORNTON 
et  al. 

(Court  of  Appeals  of  Kentucky.  Dec.  12,  1910.) 

Wnxs  (S  692*)— PowsB  or  APFOiimixirT— 

Deeds— LnoTATioNs. 

Testator  devised  certain  realty  to  P.  in 
trust  for  testator's  dan;^ter  for  life  with 
power  of  appointment  in  the  daughter  by  Till. 
The  daughter  during  her  life  conveyed  the  prop- 
erty to  complainant,  with  certain  UmitationB. 
and  died  leaving  a  will  by  which  she  ratified 
the  conveyance.  Held,  that  the  dansbtet  under 
the  wIU  had  bat  a  power  of  appointment  with- 
out authority  to  add  limitations,  and  that  the 
deed  operated  <mly  to  convey  to  complainant  the 
daughter's  life  estate,  and  her  ratification  there- 
of in  her  will  operated  as  an  exercise  of  the 
power  of  app(rintment  vesting  title  in  complain- 
ant free  fnnn  the  limitations  of  the  deed. 

[Bd.  Note.— For  other  eases,  see  Wills,  Dec. 
Dfe.  I  692.*] 

Api>eal  from  Circuit  Court,  Payette  County. 

BUI  for  specific  performance  by  Caroline 
H.  Thornton  and  another  against  the  Lexing- 
ton Brick  Company.  From  a  decree  for 
complainants,  defendant  appeals.  Afllrmed. 

Stoll  and  Bnsb,  for  appellant  J.  D.  Hunt, 
for  appellees. 

BAKKEB,  0.  J.  R.  A.  Thornton  and  his 
wife,  Oar(dlne  H.  Thornton,  mterad  Into  a 
written  contract  with  the  L^ngtm  Bride 
Company  to  sdl  it  a  tract  of  land  In  Fay- 
etto  county,  containing  about  57  acres,  which 
is  described  in  the  petition  as  follows:  "Be- 
ginnii^  In  the  center  of  Uie  new  pike,  known 
as  the  Uberty  Pike,  a  st<me  beiiv  set  In 
the  northwest  line  of  the  txact  on  the  south 
side  of  the  said  new  pike  about  714  feet 
from  the  fence  comer  at  the  Intersection  of 
the  Winchester  Pike  with  the  said  new 
pike;  Ousiiee  with  the  coiter  of  the  new  pike 
south  4^%'  K  2^800  feet  to  Jones'  Une, .  n 
stone  being  set  In  tlie  next  line  on  the 
south  side  of  the  pike;  Uience  with  R  A. 
Thornton's  and  Bfrs.  Caroline  H.  Thornton's 
line  south  41'  W,  1,0^8  feet  to  a  stone  cor- 
ner to  the  Chesapeake  ft  Ohio  Railway  Com- 
pany; thence  with  the  line  of  said  eompuny 
north  49°  W,  80O  feet;  thmioe  nortii  5^" 
W,  SOO  feet;  thence  north  80'  2*  W.  1.0W 
feet  to  a  stone  planted  in  the  Chesapeake  & 
Ohio  Railway  Cwnpany's  line  amd  made  a 
comer  to  Mrs.  Th<Hmton;  thence  wltb  her 
line  north  39'  E.  1,007  feet  to  the  banning, 
eontainlng  58.17  acres."  After  examining 
the  title  to  the  prop^t;  the  vendee  became 
apprehensive  that  the  vendors  could  not  con- 
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L  fee-Btmple  title  in  tbe  propertr* 
ore  decHned  to  acc^t  the  deed 
tendered  or  in  any  way  carry  out 
t  ot  pnrctaaae.  Tberenpon  the  ven- 
-Qted  this  action  for  a  lodgment 
he  vendee  to  specifically  perform 
t.   The  petltlob  sets  out  In  de* 
t  of  tbe  vendors  to  the  property, 
ml  demnrrer  raised  every  qnee- 
ing  it.  The  vendees'  donorier 
to  the  ptiutlon  having  been  overruled,  it 
dedlned  to  plead  farther  and  a  Jndgment 
wu  rendered  In  accordance  with  the  prayer 
of  the  petitkm.    From  that  Jndgmoit  tlie 
voidee  baa  appealed. 

The  Judgment  of  the  trial  court  waa  cor- 
rect Tbe  pn^rty  Involved  la  a  part  of  a 
cntaln  estate  in  Fayette  county  called  Bl- 
lerslle,  and  wMCh  belonged  In  his  lifetime 
to  Roliert  Wl<UUFe,  tbe  grandfather  of  Mrs. 
Thomttm,  At  his  death  In  16S8,  Robert 
WlcklUfe  devised  BUendle  to  tala  son-in-law, 
wmiam  Preston,  In  trust  for  bis  daughter, 
Margaret  Wickliffe  Preston,  for  life,  with 
tbe  power  of  aK>oIntment  in  bis  dAogfater 
1^  last  win  and  testament,  in  default  of 
which  the  property  waa  to  descend  to  ber 
children  or  tbeir  desomdanta.  During  his 
lifetime  Mrs.  Margaret  Wickliffe  Preston  con- 
veyed tbe  property  In  question  to  lier  dele- 
ter, Caroline  H.  Thornton,  wiUi  certain  llm< 
Itatlons  which  need  not  be  here  set  fwth. 
Mrs.  Preston  died  in  1808^  leavli^c  a  last 
will  and  teetamoit  wUdi  was  duly  admitted 
to  probate,  and  by  whldi  she  ratified  and 
reafllrmed  tbe  convince  of  tbe  propwty 
involved  here  to  her  daughter,  Mrs.  Thorn- 
ton. 

The  questions  Involved  are  (1)  whether  or 
not  the  conveyance  by  Sirs.  Preston  to  her 
daughter,  Mrs,  Thoroton,  and  tbe  reaffirm- 
ance  of  the  conveyance  In  her  last  will  and 
testament,  constituted  an  appointment  wlth- 
lQ  the  meaning  of  the  will  of  Robert  Wick- 
liffe, from  which  she  derived  title;  and  (2) 
whether  or  not  the  limitatlonB  of  tbe  deed 
from  Mrs.  Preston  to  her  daughter  are  val- 
id. It  seems  to  ns  tliat  these  are  no  longer 
open  qu^tions.  In  the  case  of  Brown  v. 
Columbia  Finance  &  Trust  Co.,  123  Ky.  770, 
«7  S.  W,  421.  30  Ky.  Law  Rep.  110,  we  had 
under  consideration  tbe  very  questions  be- 
fore ns  here,  and  we  there  held  that  Mrs. 
Preston  had  only  a  power  of  appointment 
under  tbe  will  of  her  father,  Robert  Wick- 
liffe, and  that  she  had  no  power  to  add  lim- 
ftatlouB  on,  or  in  any  way  qualify,  the  fee- 
almple  title  which  her  appointee  took  un- 
der the  will  of  her  father.  This  opinion  was 
reaffirmed.  In  Preston  v.  Preston,  32  Ky. 
Law  Rep.  lOOO,  107  S.  W.  723.  The  fact 
that  Mrs.  Preston  conveyed  the  property  by 
deed  to  her  daughter,  Caroline  II.  Tbom- 
ton,  does  not  In  any  way  alter  the  status  of 
tbe  case.    She  could  do  no  more  by  deed 


than  she  could  do  by  will.  If  ber  deed  la 
not  to  be  considered  as  in  the  nature  of  a 
testamentary  apxrolntment,  then  it  only  op- 
erated to  convey  to  her  daughter  her  own 
life  estate  in  the  property;  and  in  that  case 
her  ratification  and  reafflrmance  of  tbe  deed 
In  her  will  must  be  considered  as  an  ap- 
pointment under  tlie  power  derived  from 
Robert  WickMffe's  wlU. 

We  therefore  conclude  that  Mrs.  Thorn- 
ton, at  the  time  she  made  the  contract  In- 
volved In  this  litigation,  waa  the  owner  of 
the  property  In  question  In  fee  simple,  and 
she  and  her  husband  have  both  the  rig^t 
and  power  to  convey  to  the  brick  company 
a  valid  estate  In  fee  simple. 

Judgment  affirmed. 


BOTD  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Dec.  14, 
1910.) 

1.  LoTTEBiBs  (i  80*)— Oftknses— Evidence. 

On  a  trial  for  operating  a  lottery  in  viola- 
tion of  Ky.  8t  S  2Q73  (Russell's  St  |  8658), 
evidencfl  held  to  justify  a  submission  to  the  jury 
of  the  issue  of  the  guilt  of  accused. 

[£d.  Note.~For  other  cases,  see  Lotteries, 
Dec.  Dig.  I  30.*] 

2.  LoTTEBiEs  (8  29*)  — Evidence  — ADHI8SI- 

BILITT. 

On  a  trial  for  operating  a  lottery,  the  testi- 
mony of  a  policeman  not  detailing  any  conver- 
sation that  took  place  between  him  and  prose- 
cuting witness,  but  as  to  what  he  knew  of  tbe 
papers  and  figures  received  from  accused  and 
as  to  what  he  and  another  policeman  found  In 
accused's  room,  was  not  incompetent. 

[£d.  Note.— For  other  eases,  see  Lotteries, 
Dec.  Dig.  {  29.*] 

3.  Cbiuinax.  L4W  9  007*)— "Accomplice"— 

Who  Is, 

An  "accomplice."  within  Cr.  Code  Prac. 
i  241,  providing  that  a  conviction  cannot  t>e 
had  on  the  uncorrot>orated  testimony  ot  an  ac- 
complice, is  one  of  several  equally  concerned  in 
the  commission  of  a  felony  or  one  connected  In 
some  way  with  the  crime  charged. 

{Ei.  Note. — For  other  cases,  see  Criminal 
Law.  CenL  Dig.  SS  10S2-1090,  1098 ;  Dec.  Dig. 
507.* 

Fv  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  76-79;  vol.  8,  p.  7B61.] 

4.  OaiuiifAi.  Law  ({  S07*)  —  Aocoufucb — 
Who  la. 

Though  a  person  buying  a  lottery  ticket  is 
goil^,  under  Ky.  St.  {  2r>i5  (Kussell's  St.  § 
3658),  punishing  the  procuring  of  lottery  tickets, 
he  is  not  an  accomplice  of  the  person  promoting 
a  lottery  and  selling  the  ticket  in  violation  of 
section  2573  (section  3656). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1082-1096;  Dec.  Dig.  | 
507.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Dlvisloa 

Alice  Boyd  was  convicted  of  operating  a 
lottery,  and  she  appeals.  Afl^rmed. 

L.  Bosenfleld  and  Kobn,  Baird,  Sloss  & 
Kohn,  for  appellant.  James  Breathitt,  Atty. 
Gen.,  end  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  tbe  Gommonweaith. 
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NUNN,  J.  Appellant.  Alice  Boyd,  was  In- 
dicted by  virtue  of  that  part  of  section  2573, 
Ky.  St.  (Rnssell's  St  I  3656),  which  makes 
It  a  felony  to  write,  print,  sell,  rend,  barter, 
exchange,  dispose  of,  fnmish,  supply,  pro- 
cure, and  cause  to  be  supplied,  etc.,  lottery 
tickets  and  gift  enterprises  wherein  money 
or  other  things  of  value  were  disposed  of  or 
pretended  to  be  disposed  of.  She  was  con- 
victed on  a  trial  and  given  the  lowest 
penalty — two  years  In  the  penitentiary  and 
a  $500  fine.  Appellant  asks  a  reversal  for 
three  reasons:  First,  because  there  was  not 
sufficient  evidence  to  authorize  a  conviction, 
and  her  motion  for  a  peremptory  Instruction 
should  have  been  sustained.  Second,  be- 
cause Incompetent  evidence  was  introduced 
by  the  commonwealth  which  was  prejudi- 
cial to  appellant  Third,  because  the  court 
erred  In  Its  instructions  to  the  Jury,  In  giv- 
ing erroneous  InstmctionB,  and  In  falling  to 
Instruct  the  Jury  on  the  whole  law  of  the 
case. 

To  dlB[>08e  of  these  grounds.  It  is  neces- 
sary to  make  a  statement  of  the  substance  of 
the  evidence.  One  Jennie  Doherty  testified 
that  she  desired  to  play  the  lottery,  and  for 
that  purpose  had  her  daughter  make  two 
rows  of  numbers  on  a  white  slip  of  paper 
which  she  carried  to  the  room  of  appellant 
on  Ninth  street  In  Louisville,  Ky.,  and  lianded 
It  to  her  with  ten  cents,  five  cents  for  each 
row  of  numbers;  that  appellant  took  the 
numbers  and  classified  them  by  writing  the 
same  numbers  on  a  piece  of  paper  and 
placing  Just  above  them,  lu  green.  "A.  M. 
51,"  Inclosed  with  a  circle,  and  appellant's 
slip  of  paper  was  then  returned  to  her  with 
tbis  classification.  One  O'Herr,  a  policeman, 
testified  that  he  saw  Jennie  Doherty  coming 
from  appellant's  room,  and  she  agreed  to 
place  a  risk  for  him  and  one  for  herself; 
that  he  thereupon  wrote  two  rows  of  num- 
bers for  himself  and  she  wrote  two  for  her- 
self; that  she  took  the  four  rows  of  numbers 
with  20  cents  furnished  by  bim  and  returned 
to  appellant's  room  the  next  day  and  had 
them  classified  as  were  the  others;  that  on 
the  afternoon  of  the  day  hla  numbers  were 
classified  he  and  another  policeman  arrested 
appellant  In  her  room,  where  they  found  lot- 
tery paraphernalia  and  numbers  correspond- 
ing with  the  classification  and  numbers  re- 
turned to  him.  All  the  witnesses  testified 
that  when  a  person  got  what  Is  called  a 
"gig"  they  won,  that  Is  three  of  the  numbers 
they  selected  in  a  row  together.  We  gather 
from  the  evidence  that  the  drawing  was 
done  in  Jeffersonvllle,  Ind.  Appellant  re- 
ceived the  money  and  classified  the  numbers, 
or  tickets,  and  gave  them  bade  to  the  par- 
ties. Appellant  denied  any  connection  with 
or  knowledge  of  the  drawing.  She  admitted 
that  she  knew  Jennie  Doherty,  and  that  she 
came  to  her  for  lottery  tickets,  bnt  stated 
that  she  refused  her  and  told  her  that  she 


(Ky. 

had  nothing  to  do  with  the  lottery.  We 
gather  from  the  testimony  that  appellant 
stands  pretty  well  for  truth,  and  that  Jen- 
nie DoherlT's  reputation  Is  regarded  aa  bad. 
We  concede  that  we  would  have  rendered  a 
different  vwdict  If  the  testimony  of  the  two 
women  alone  was  all  that  was  to  be  con- 
sidered; but  Jennie  Dob^iy's  testimony  is 
supported  by  the  evidence  of  O'Herr,  who  tes- 
tified that  he  sent  two  tickets  which  were 
returned  to  him  classified  as  before  stated, 
and  that  when  he  and  the  other  policeman 
arrested  appellant  they  found  the  same  fig- 
ures and  the  same  marks  In  her  room.  The 
court  properly  refused  a  peremptory  In- 
struction under  this  testimony. 

Appellant's  second  complaint  Is  that 
O'Herr's  testimony  was  Incompetoit  and  prej- 
udicial to  her.  O'Herr  did  not  detail  any 
conversation  that  took  place  between  him 
and  Jennie  Doherty.  but  testified  as  to  what 
he  knew  of  the  slip  of  paper  and  the  figures 
which  returned  to  him  and  as  to  what  be 
and  the  other  policeman  fo,und  In  appellant's 
room. 

The  instructions  of  the  court  were  not 
prejudicial  to  appellant  They  followed  the 
statute  and  Indictment  It  would  have  been 
better,  possibly,  if  the  court  had  confined  the 
Instructions  to  the  facts  proved  and  singled 
out  the  words  '^11,  procure  for  and  classify 
a  writing  or  paper"  and  delivered  it  to  Jen- 
nie Doher^  and  received  the  money  therefor. 
But  the  instructions  as  given  did  not  hurt 
appellant. 

Appellant  also  contends  that  the  court 
erred  In  giving  an  Instruction  as  provided 
In  section  241,  Gr.  Code  Prac,  to  the  effect 
that  a  conviction  cannot  be  had  tipMi  the 
testimony  of  an  accomplice.  That  section  of 
the  Code  has  no  application  to  this  case. 
An  "accomplice"  la  one  of  several  equally 
concerned  in  the  commission  of  a  fdony,  or 
one  connected  In  some  way  with  the  crime 
charged.  Jennie  Doherty  was  sollty,  under 
section  2S75  ot  the  Statutes  (Russell's  St  | 
3658),  tor  baying  a  lott»y  ticket  She  was 
in  no  wise  guilty  under  section  2573,  which 
prescribed  appellant's  offense  and  ponlsh- 
ment  and  Jennie  D(Aerty  was  made  a  com* 
petent  witness  by  section  2S79  (BeeU(m  S061), 
and  she  was  not  an  accomplice. 

For  these  reasons,  the'  Judgment  of  the 
lower  court  Is  affirmed. 


GBAVEIi  SWITCH  &  L.  S.  TBLEPHONB 
OO.  T.  LEBANON,  L.  A  L.  TELO- 
PHONB  GO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Dea  16^ 
1010.) 

Teleobaphs  and  TaxKFBOitia  (1  16*)— Coir- 

TBACTS. 

A  cOTtraot  between  two  telephone  com- 
panles  provided  for  the  physical  connection  of 
their  lines  In  a  certain  dty,  and  that  the  con* 
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tract  alioold  remahi  in  force  until  April  1, 
191%  and  thereafter  until  the  expiration  of  80 
dayi  after  certain  notice  of  intention  to  tezmi- 
nate  it  by  either  party.  Held,  that  the  eon* 
tract  could  not  in  any  event  be  terminated  un- 
til the  expiration  of  30  days  liter  a  notice 
given  after  April  1,  1912. 

[Ed.  Note.— For  other  csaee.  aee  Telegtaplu 
and  Telephones,  Dea  Dig.  |  10.*] 

On  petitions  for  rehearing.  AppellAnt*s 
petition  orerrnled.  ApjieUee'B  petltloo  for 
modification  sustained. 

For  former  iqdnion,  see  129  8.'  W.  G59. 

CREAR,  J.  In  the  record  the  derfc  of  the 
lower  court  omitted  a  clause  from  the  con- 
tract wbich  ma  the  subject  of  this  suit.  By 
sgreanent  of  parUes  the  contract  is  now 
Died  and  considered  on  the  petitions  for  re- 
hearing. The  omitted  clause  is,  "until  the 
iBt  day  of  AprU,  1912,  and  thereafter," 
whtdi,  when  incorporated  in  the  paragraph 
of  the  contract  from  which  It  wai  omitted, 
makes  tAe  paragr^h  read:  *^18  contract 
shall  remain  In  force  until  the  Ist  day  of 
April,  1912,  and  thereafter  nntll  the  explra- 
tloD  of  30  d^B  after  writtoi  notice  of  in- 
^tlon  to  terminate  the  same,  given  by 
either  party  to  the  other,  unless  sooner  deter- 
mined as  herein  prorided."  So  mnch  (tf  the 
opinion  beretttfore  delivered  as  held  that 
the  contract  was  to  end  iqMm  SO  days'  notice 
prior  to  April  12,  191%  Is  withdrawn,  as  Is 
also  the  statanent  that  no  damage  can  be 
recovered  for  ite  breach  accruing  after  80 
days  from  the  filing  of  the  answer  in  this 
casew 

Appellant  seelEs  a  modification  of  the  (pin- 
ion on  the  ground  that  It  is  In  conflict 
with  Bland  v.  Cumberland  Telephone  A  Tele- 
graph Company,  100  8.  W.  IISO,  83  Ky.  Law 
Rep.  300;  It  la  Insisted  that  the  contracts  in 
that  case  and  in  this  one  are  alike,  and  that 
tiie  same  rights  attach  under  them.  We 
T^rd  the  cases  as  being  different  In  the 
case  dtod  the  local  company  still  f  umlsbed 
or  offered  to  furnish  service  In  Sonora. 
Tber©  was  not  an  undertaking  in  either  eon- 
tract  to  furnish  tdephone  service  or  connec- 
tions with  qjedfic  persons,  or  in  certain  num- 
ber; bat  It  was  to  exchange  messages  be- 
tween patrons  of  each,  whoever  they  m^t 
be.  Each  was  to  select  itg  own  patrons,  and 
was  Independent  In  contracting  with  them. 
In  the  Bland  Case  some  of  the  patrons  were 
lost  because  of  the  failure  of  the  local  com- 
pany to  obtain  a  franchise,  to  use  the  streets 
of  Sonora  for  stretching  its  wires.  Still 
there  rMBainied  patrons  in  Sonora,  and  an 
exchange  there,  and  eatA  party  to  the  con- 
tract had  the  r^t  to  continue  the  inter- 
Changlng  of  messages.  Here  appellant  ceas- 
ed to  operate  an  exchange  at  Lebanon,  dis- 
continuing it  and  all  service  at  that  point 
It  was  not  thereafter  possible  for  it  to  per- 
form any  part  of  the  contract  between  these 
parties.   We  do  not  hold  in  this  case  that 


appellee  was  entitled  to  have  maintained 
througlwut  the  term  of  the  contract  the 
same  connection  with  the  individual  snb- 
scrlbers  of  api>ellant  at  Lebanon  who  were 
sabecrlbers  when  the  contract  was  entered 
Intou  What  we  do  hold  Is  that  appeUant 
undertook  by  the  contract  to  maintain  a  tele- 
phone exchange  at  Lebanon,  with  such  sub- 
scribers or  patrons  as  it  might  obtain,  and 
with  such  as  It  might  have  during  the  term 
of  the  contract  appellant  was  to  have  the 
privily  of  connecting  with  their  telephones 
for  the  use  of  Its  patrons  In  sradlng  and  re- 
ceiving messages.  But  appellant  failed  to 
maintain  an  exchange,  or  any  telephones,  at 
Lebanon.  Its  failure  is  the  sa'me,  so  far  as 
appellee  is  concerned,  as  if  It  bad  refused 
to  put  in  the  exchange  at  all,  or  to  afford  an 
opportunity  to  the  public  at  Lebanon  to  be- 
come its  patron& 

Appellant's  petition  for  modification  of  the 
opinion  Is  overruled.  Appellee's  petition  for 
modification  is  sustained. 


BRACKEN  V.  DINNING. 
(Court  of  Appeals  of  Kentucky.   Dee.  15, 

1.  Bbsach  or  Mabbxaoe  Prouise  (S  10*)— 
Mabbiaqb  or  Pabtt  Making  Pbomisb. 

When  defendant,  before  the  time  set  for 
his  marriage  to  [daintli^  has  married  another, 
and  so  put  it  out  of  his  power  to  marry  plain- 
tiff, she  then  has  a  right  to  bring  suit. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Dec.  Dig.  S  10.*] 

2.  Breach  of  MASBiAaB  Pboulse  (|  18*)— 
Detenses— Btidence. 

Where  defendant  had  not  pleaded  the  bad 
character  of  plaintiff  as  a  defease  to  her  action 
for  breach  of  promise  to  marry,  evidence  of 
her  bad  character  In  another  state  fire  yekrs 
before  was  incompetent 

[EJd.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Dec.  Dig.  £  18.*] 

3.  Breach  of  Marriage  Promise  (8  15*)— 
TufE  TO  Sue  and  Limitations. 

An  action  for  breach  of  promise  to  marry 
cannot  be  maintained  unless  the  contract  of 
marriage  was  made  or  confirmed  within  a  year 
before  filing  of  the  suit. 

[Ed.  Note.— For  other  casee,  see  Breach  of 
Marriage  Promise,  Dec.  Dig.  8  15.*] 

4.  Breach  of  Mabriaqe  Prouise  (|  23*)— 
Breach  or  Contract— Evidence. 

In  an  action  for  breach  of  a  marriage 
promise,  evidence  AeldE  sufilcient  to  sustain  a 
verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Dec.  Dig.  |  23.*] 

Appeal  from  Circuit  Court  Simpson  County. 

Action  by  Bertha  Dinning  against  R.  P. 
Bracken.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Roark  &  Finn  and  Sims  &  Bodes,  for  ap- 
pellant. Geo.  W.  Whiteside,  a  W.  Milllken, 
and  J.  J.  Milliken,  for  appellee. 
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HOBSON,  X  Bertha  Dinning  brongfat  tbls 
sDit  against  B.  P.  Bradcen  to  recoTor  dam- 
ages for  ttM  Ineach  of  a  marriage  contract 
He  filed  an  answer  traverstng  the  allegations 
of  the  petition,  and  (m  a  trial  of  the  case  be- 
fore a  Jnr7  she  recovered  a  verdict  for  f  1,- 
600^  on  which  the  court  entered  jndgment. 
He  ainieala. 

It  is  Insisted  for  the  defendant  that  the 
court  should  have  Instructed  the  Jory  per- 
emptorily to  find  for  him  because  the  plaln- 
tlfT  failed  to  show  a  {ffomlse  made  1^  one 
and  accepted  by  the  other.  We  do  not  see 
that  there  Is  ground  for  this  objection.  If 
the  plaintiff's  tesOmony  Is  believed,  and  her 
testimony  was  confirmed  by  her  mother  and 
by  certain  letters  which  she  Introduced  In 
evidence.  She  showed.  In  substance,  that 
the  defendant  professed  his  love  to  her;  that 
slie  accepted  him  as  a  suitor;  that  they  con- 
ferred time  and  again  as  to  the  time  of  the 
marriage.  At  one  time  the  marriage  was 
put  off  at  his  request  because  he  had  lost  a 
large  amount  of  money  in  a  bank  failure. 
To  illustrate,  we  quote  what  she  says  occur- 
red then:  "He  says,  'I  reckon  you  know  of 
my  loss.'  I  says,  'No.'  He  saya,  *I  have  lost 
every  dollar  X,  had.'  Says,  *I  have  got 
nothing,'  but  says,  'I  had  rather  lost  what 
I  bad  or  much  more  than  to  lose  yon.*  He 
says,  *I  feel  like  I  am  rich  if  I  liave  got 
yon.'  I  Bays,  'You  have  not  lost  me.'  He 
talked  on  about  losing  his  money,  and  he 
says  what  Is  so  bad  is  that  while  I  was 
just  getting  in  shape  for  us  to  marry,  and 
the  Imnk  closed,  and  he  says.  *I  lost  all  I 
got,'  and  he  says,  'Let's  put  it  off  and  get 
another  start.'  He  says,  'I  have  got  noth- 
ing now.'  I  says,  'All  right,  then,  If  you 
think  best,'  and  so  It  was  put  off."  At  an- 
other time  when  she  was  receiving  atten- 
tions from  another  anltor,  and  he  objected  to 
it.  this  occurred:  "He  says  there  Is  one 
tbing  about  it  t  will  not  stand  it  any  long- 
er. I'll  not  put  up  with  It  He  has  got  to 
quit  and  I  says  to  Mr.  Bracken,  *I  have 
kept  company  with  you  atmut  six  years' — I 
don't  know  just  all  that  I  did  soy.  I  think 
I  said,  *I  don't  know  what  to  think  of  yon 
sometimes.'  I  was  sitting  in  an  armed  rock- 
ing chair  before  the  grate,  and  he  fell  down 
before  me  on  his  knees,  and  he  says  wait  on 
me  one  more  year,  and  don't  let  anybody 
else  come  in  and  make  him  quit  and  he 
says,  'You  don't  want  to  go  back  to  the 
woolen  mills  to  work,'  and  he  says,  *lf  you 
don't  want  to,  yon  need  not' "  Being  asked 
what  was  the  last  time  fixed  for  them  to 
marry  she  said:  "The  time  we  had  fixed  to 
marry  was  last  Cbristmas,  after  he  married, 
this  last  Christmas.  The  Christmas  we  were 
speaking  of  was  some  time  before  then.  I 
q;K>ke  of  what  I  said  to  this  lady  friend  of 
mine,  and  told  him  of  it,  and  then  it  was 
this  last  Christmas  that  he  said  we  would 


settle  It  then.  He  said  he  didn't  know  that 
we  would  wait  until  Christmas.  Be  said 
he  was  tired  of  so  much  of  this  talk,  and 
said  we  would  Just  settle  it" 

Before  Cbristmas  came  he  married  anoth- 
er. When  he  had  married  another,  he  put  It 
out  of  hia  power  to  marry  the  plaintiff,  and 
she  had  a  right  to  bring  suit 

Hie  defendant  Introduced  18  wltnoaes  and 
<^ered  to  prove  ttiem  to  Impeach  h«r 
character  as  a  witness,  that  the  diaracter 
of  the  plaintiff  and  her  mother  were  bad  In 
Tennessee  five  yeara  before  the  trial.  They 
had  lived  for  Ave  years  in  KentmA?.  niere 
was  no  effort  to  show  that  their  character 
was  bad  at  the  time  of  tiie  trial  -witti  thoae 
among  whom  they  lived.  The  offer  was  sim- 
ply to  ahov  bad  character  five  years  before 
in  Tennessee  without  any  evidence  that  their 
character  was  bad  at  the  trial.  Such  evi- 
dence was  h^  Inoompetent  in  Mllyhdl  t. 
Commonwealth,  78  Ky.  219.  The  defendant 
did  not  plead  ber  bad  diaractn'  as  m  bar  or 
reason  why  he  had  broken  his  promise.  He 
only  denied  the  promise.  He  had  known  the 
plaintlfl  from  her  infancy.  They  became 
engaged  to  be  married  when  she  was  20 
yeata  old.  She  ma  ray  poor  and  In  very 
humble  drcumstanoes.  He  was  a  man  o* 
means  and  position.  His  mother  vras  op- 
posed to  the  martiage:.  The  case  was  fiilrly 
submitted  to  the  jury  1^  the  Instmetions, 
whlcb  were  clear  and  eqiUdt  The  court 
told  the  Jury  In  substance  to  find  tor  the 
plaintiff  if  tiu  contract  of  marriaga  iraa 
made  or  confirmed  within  a  year  betore  the 
filing  of  the  suit,  and  to  find  for  the  defttid* 
ant  if  it  was  not  so  made  or  confirmed. 
This  was  the  <mly  issue  In  the  case;  for  It 
Is  clear  from  the  evidence  that,  while  the 
plaintiff  was  ready  and  wllUng  to  marry  the 
defendant  he  had  married  another  person, 
thereby  putting  it  out  of  hla  power  to  marry 
her. 

Judgment  affirmed. 


COBBIN  BANKING  00.  t.  HITCHEna* 
et  aL 

(Coort  of  Aroeab  ot  Kmtncky.   Dee.  14,  1010.) 

1.  Banks  and  Banking  (|  4S*)  — Capital 
Stock— Tbdst  Fund. 

The  capital  stock  of  a  bank  Is  a  tn»t  fund 
for  the  twnefit  of  depoeiton  and  creditors,  and 
must  be  preserved  uounpaired. 

[Bd.  Note.— For  other  case&  see  Banks  and 
Banking,  Dec.  Dig.  |  48.*] 

2.  Banks  and  Banking  <|  4S*>— SrooxHOLn- 

EBS  ~  liLABILITT  TO  ASSaSSmNT  —  iMPAIS- 
UERT  OP  GAPITAI.. 

A  Stockholder  of  a  bank  takes  and  holds  his 
stock  with  the  nnderstandinr  that  the  caj^tal 
stock  must  DOt  be  permitted  to  be  impaired, 
and,  when  it  is.  the  Secretary  of  State  may  un- 
der Ky.  St  i  586  (BnsseU's  St  I  217S),  reqaire 
the  directors  to  ie^  an  assessment  tm  the  stock- 
holders to  restore  the  stock,  and  the  statute  is  a 
part  of  the  contract  twtween  the  bank  and  its 
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stockholdets,  and  tioy  person  to  whom  stock  ta 
■old  and  traiufened  1^  a  stockholder  takes  it 
subject  to  the  statutory  burdens. 

[Ed.  Note.~For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  f  43.*] 

3.  Banks  and  Banking  (|  42*)— Iufajbhent 

OF  GAPITAZ^AsSESfiiaENT—LlEN  ON  STOCK— 
ENTOBCEHENT  AOAINBT  PUDOIfr— Stattites. 
Under  E^.  St  |  666  (RusseU'a  St.  |  2175). 
aDtborkinK  tha  Seeretarj  of  State  to  xaqain  a 
bank  whose  capital  stock  Is  impaired  to  make 
good  the  impairment  by  an  assessment  on  the 
stodrholdeis,  and  section  680  (section  2168),  au- 
tfaorinnc  the  directors,  on  the  failure  of  a 
stod^holder  to  pay  any  installment  on  the  stock 
when  requested,  to  sell  Boffldent  stock  to  pay 
the  amount  due,  or  to  collect  the  amount  due  by 
action,  or  to  forfeit  the  amount  paid  and  sell  or 
cancel  the  stock,  a  bank  making  an  assessment 
to  make  good  an  Impairment  of  capital  stock 
may  assert  a  lien  on  the  stock  to  secure  the  pay- 
ment of  the  assessment,  and  the  lien  may  be  en- 
forced against  a  pledgee  of  the  stock  receiving 
it  without  notice  of  the  condition  of  the  bank 
and  advancing  moner  onder  the  belief  Uiat  he  fa 
folly  protected  1^  tae  stock. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  |  42L*) 

4.  Banks  and  Banking  (|  42*) — Impaimcint 
OP  Capitaii— AssEBauENT— Bt-I/aw  Gbeat- 
IRG  Lien  on  Stock— Pledgees. 

Where  the  Secretary  of  State,  as  authorized 
by  Ky.  St.  S  586  (RusseU's  St.  8  2176),  ordered 
a  bank  whose  capital  stock  was  impaired  to 
have  the  impairment  made  good  by  assaflsment 
on  the  Btockholdera,  the  board  of  directors  levy- 
ing an  assessment  could  adopt  a  by-law  giving 
the  bank  a  lien  on  shares  of  stock  on  the  non- 
payinent  of  the  assessment  and  enforce  it 
against  a  pledgee  of  stock:  the  action  of  the 
board  being  reasonable  and  fair  to  all  stockhold- 
ers and  all  not  stockholdets,  but  In  possession 
of  stock. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  |  42.*] 

5.  Banks  and  Banking  (|  43*)— Liabiutt  or 

STOGEHOLDEBB— AfiSEBSMBNT  TO  MAKE  GOOD 

Ihpaibment  of  Capital  —  Pledgee  or 
Stock. 

A  pledgee  of  bank  stock,  not  being  legally 
bound  to  pay  an  assessment  levied  to  make  good 
an  impairment  of  the  capital  of  the  bank,  may 
surrender  the  stock,  and  thus  relieve  bimBelf 
from  liability. 

[Ed.  Note.— For  other  cases,  Ke  Banks  and 
Banking,  Dec  Dig.  |  43.*] 

a  Banks  -and  Banking  (|  43*)- Assessment 
TO  Hake  Good  Ikpaibmbht  of  Capital— 
Amount  or  Assesskent- Discbetion  or 
Ofvioebs. 

Under  Kv.  St  |  686  (Russell's  St.  %  2175). 
authorizing  the  Secretary  of  State  to  require 
a  bank  whose  capital  sto^  has  become  impaired 
to  have  tha  Impairment  made  good  by  assesa- 
ment  of  the  stockholders,  be  may  order  an  as- 
sessment in  any  amoant  deemed  necessary,  not 
in  excess  of  the  par  value  of  the  stock,  and  the 
fwort  will  not  interfere  with  his  determination 
unleaa  It  la  dearly  shown  that  he  has  abased  the 
discretion  vested  In  him. 

[Ed.  Note.— For  other  eases,  see  Banks  and 
BuUnff,  Dee.  Dig.  i  48.*} 

Appeal  from  Circuit  Gonit,  Whitley 
County. 

Action  ]JY  tlie  Oorbln  Banking  Company 
agaliiBt  J.  H.  Hltdiell  and  another.  From 
a  Jndsment  dlsmlsalng  the  petition  after  sus- 
taining a  general  <l«nurrer,  plaintiff  appeals. 
Reversed  and  remanded. 


Oa  T.  MITCHELL.  427 

Samuel  M.  Wilson,  for  aroellant  Tre  ft 
Slier,  for  appellees. 

CARROLI4  X  The  Corbln  Banking  Com- 
pany was  created  under  the  laws  of  this 
state  with  a  capital  stock  of  925,000.  The 
Secretary  of  State,  having  Information  tbat 
the  capital  ttotft  of  the  banlc  was  Impaired, 
addressed  a  letter  to  the  president  of  the 
company  asking  blm  to  have  tbe  impairment 
made  gcxid  by  an  assessment  of  tbe  stock- 
bolden  to  tbe  amoimt  of  tb»  par  value  of  the 
shares  of  the  capital  stock.  Upon  receiving 
tblB  direction  from  the  Secretary  of  State, 
and  in  compliance  therewith,  the  board  of 
directors  at  once  met  and  adqpted  a  resolu- 
tion, setting  ont  that  the  board  of  dlrecton 
"do  horeby  levy  and  assess  upon  each  share 
of  stock  of  said  bank  now  oatstandlng  and 
in  the  hands  of  the  holders  of  said  shares 
as  the  names  and  addresses  of  said  holders 
appear  on  record  on  the  bo6kB  of  this  bank, 
the  sum  of  $100.00  per  share,  same  btf  ng  100 
per  cent  <tf  the  par  value  thereof,  and  we 
do  hereby  make  and  call  upon  said  share- 
holders and  9wn&n  of  said  stock  tor  the 
^Lyment  of  said  assessment  within  ten  dayn 
from  this  dat^  and  in  default  of  sndi  pay- 
ment within  thirty  days  from  this  date  the 
shares  of  stock  upon  whldi  said  assessment 
is  made  shall  be  held  and  treated  as  In  Hen 
to  ttw  bank  for  the  payment  and  satisfaction 
of  said  unessmoit  under  and  by  virtue  of 
the  by-lav  this  day  adopted  1^  the  board  of 
directors  and  as  jwovlded  in  said  by-law  this 
board  may  proceed  after  the  expiration  of 
thirty  days  fran  this  date  to  enforce  said 
lien  and  to  subject  said  shares  of  stock  to 
the  satlBfactlon  of  said  assessment  to  the  ex- 
tent that  eadi  share  is  severally  charged 
therewith  and  liable  therefor,  •  •  •  and 
after  tbe  expiration  of  thirty  days  fnmi  this 
dat^  the  Hen  which  shall  attsch  to  outstand- 
iog  stock  to  secure  tbe  payment  of  any  un- 
paid assessmento  may  be  enforced  the 
sale  of  such  stodc  in  the  manner  provided  In 
section  580  of  the  Kmtucfcy  Statutes  for  the 
collection  of  the  amount  due,  with  costs  and 
interest,  on  any  unpaid  subscriptions  to 
stock  or  any  Installmaits  due  thereon,  and. 
In  default  of  such  sale,  the  amoant  previous- 
ly imid  In  by  the  deltnau«it  on  the  stock 
shall  be  fortelted  to  the  bank  ti^y  order  of 
the  board  of  directors  and  thereafter  treat- 
ed as  is  provided  In  section  5S0  with  respect 
to  original  subscriptions  to  stock."  At  the 
same  meeting  tbe  board  of  directors  adt^ted 
this  by-law:  "Whenever  an  assessment 
against  the .  stockholders  In  this  bank  shall 
be  ordered  by  the  Secretary  of  State  of  Ken- 
tucky pursuant  to  the  authority  conferred 
upon  him  by  section  586  of  the  Kentni^ 
Statotes  and  the  btMird  of  directors  shall 
have  levied  such  an  assessment  and  made  a 
call  therefor  against  tbe  shareholders  ac- 
cordlug  to  their  several  and  respective  bdA- 
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Ings  of  Btodi  In  tbls  bank,  tb&t  luch  share- 
holders shall  be  at  once  DOtlfled  in  person 
or  by  letter,  addressed  to  them  at  their  last 
known  address  as  shown  upon  the  records 
of  the  bank,  and  demand  payment  of  such 
aseessmeDt,  Immediately  within  ten  days  aft- 
er SMtb  assessment  is  made;  and.  In  the 
event  that  snch  assessment  be  not  paid  with- 
in thirty  days  after  call  is  made^  the  bank 
shall  have  a  Uen  upon  the  shares  of  stodc 
owned  or  held  by  the  stockholders  against 
whom  such  assessment  Is  made,  and  said 
stock  shall  be  in  Urn  for  the  paymoit  and 
satisfaction  of  such  assessment  to  the  extent 
that  each  share  is  severally  liable  therefor; 
and  at  the  time  that  the  stockholders  of  the 
bank  are  notified  of  the  making  of  such  as- 
sessment, and  are  called  upon  to  pay  the 
same,  they  shall  also  be  notlfled  of  this  by- 
law of  the  bank  and  to  enforce  the  said  Hen 
on  their  stock  the  board  of  directors  may 
proceed  as  Is  provided  In  section  680  of  the 
Kentucky  Statutes  with  respect  to  the  col- 
lection and  enforcement  of  payment  of  de- 
linquent subscriptions  to  stock  or  the  col- 
lection or  payment  of  any  installments  due 
thereon,  and  stockholders  shall  when  called 
upon  to  pay  the  assessments  above  mention- 
ed be  further  notified  of  the  power  herdby 
conferred  upon  the  board  of  directors  with 
referoice  to  selling  or  forfeiting  the  stock 
by  shareholders  which  may  be  liable  for  the 
payment  of  such  assessments ;  and  the  board 
of^  directors  are  authorized  and  required  to 
proceed  to  collect  or  to  enforce  the  payment 
and  satisfaction  of  any  assessment  so  levied 
upon  stock  against  shareholders  In  the  bank 
as  hereinbefore  provided." 

Section  686  of  the  Kentucky  Statutes  (Ros- 
sell's  St  S  2175),  under  authority  of  vthlcb 
the  Secretary  of  State  directed  the  bank  to 
make  good  the  Impairment  of  Its  capital 
stock,  reads  as  follows:  "Should  the  capital 
stock  of  any  bank  organised  under  this  ar- 
ticle become  impaired,  the  Secretary  of  State 
shall  give  notice  to  the  president  to  have 
the  Impairment  made  good  by  assessment  of 
the  stockholders,  or  by  a  reduction  of  the 
capital  stock  to  an  amount  not  less  than  that 
required  to  organize ;  and  if  such  bank  shall 
fall  for  thirty  days  after  such  notice  to  make 
good  the  impairment,  the  Secretary  of  State 
may,  with  the  advice  and  conseiit  of  the  At- 
torney General,  institute  such  proceedings  as 
may  be  necessary  to  wind  up  the  affairs  of 
the  bank."  Section  580  of  the  Kentucky 
SUtutea  (Russell's  St  {  21G9),  which  the  di- 
rectors followed  In  the  resolution  and  by- 
laws, directing  how  the  Hen  on  stock  of 
shareholders  who  failed  to  pay  the  assess- 
ment should  be  enforced,  reads  in  part: 
"  •  ♦  •  And  when  any  stockholder  fails 
to'  iMiy  any  installmoit  on  the  sto<^  when 
requested  by  the  directors,  they  may  sell 
a  sufficiency  ot  the  stock  of  such  delinquent 
at  public  sale  to  pay  the  amount  due,  with 
cost  and  Interest,  having  first  given  him 
twenty  dayi*  notice  in  writing.  If  he  reside 


in  the  county,  or,  If  not,  by  letter  mailed  t» 
his  last  known  address,  of  the  time  and 
place  where  the  stock  will  be  sold;  or  they 
may  collect  the  amount  due  by  action.  If  no 
bidder  can  be  found  to  pay  the  amount  due 
on  the  stock,  and  It  cannot  be  collected,  the 
amount  previously  paid  in  by  the  delinquent 
on  the  stock  shall  be  forfeited  to  the  bank, 
by  order  of  the  board  of  directors,  and  snch 
stock  sold  by  It  within  twelve  months  there- 
after;  and  if  not  so  sold,  it  shall  be  can- 
celled and  deducted  from  the  capital  stock 
of  the  bank ;  if  sold  before  cancellation,  any- 
surplus,  after  the  payment  of  the  amount 
due,  and  interest  and  costs,  shall  be  paid  to 
the  original  stockholder  or  bis  assigns. 
•   •  This. section  was  designed  to  af- 

ford the  bank  a  remedy  by  which  it  could 
oiforce  the  imyment  of  unpaid  snbscriptionB 
of  the  capital  stock,  and  in  this  instance  the 
directors  adopted  the  method  pointed  oat 
for  the  enforcement  of  unpaid  subscriptions 
as  the  most  satisfactory  means  to  oiforce  the 
payment  of  the  assessment  made  In  the  event 
the  stockholder  failed  or  refused  to  pay  It 

The  appellee  J.  H.  Mitchell,  long  prior  to 
the  notification  by  the  Secretary  of  State,  had 
become  the  owner  of  five  sharee  of  capital 
stock  of  the  bank,  and  a  certificate  for  this 
stock  had  been  issued  to  him,  and  on  the 
books  of  the  bank  he  appeared  the  owner  of 
it  After  obtaining  the  certificate,  and  be- 
fore the  Secretary  of  State  directed  the  bank 
to  make  good  the  impairment  of  its  capital 
stock,  Mitchell  executed  his  note  to  appellee 
Mauney  for  money  borrowed  and  to  secure 
the  payment  of  the  note  pledged  to  and  with 
Mauney  as  collateral  security  the  shares  of 
stock  owned  by  him.  At  the  time  the  di- 
rectors adopted  the  resolution  and  by-law  be- 
fore mentioned,  this  certificate  of  stock  was 
so  held  by  Mauney,  and  we  may  here  note 
that  Mauney  took  the  stock  in  good  faith  to 
secure  the  payment  of  a  bona  fide  debt  The 
bank  delivered  to  Mitchell  and  Mauney  a 
copy  of  the  resolution  and  by-laws,  but  nei- 
ther of  them  paid  or  offered  to  pay  any  part 
of  the  assessment,  and  they  also  rinsed  to 
surrender  the  stock  to  the  bank.  Thereupon 
the  bank  brought  this  suit  against  Mitchell 
and  Bfauney,  setting  up  the  facts  heretofore 
stated,  and  further  averring  that  the  stock, 
on  account  of  the  condition  of  the  bank,  had 
little  or  no  value,  and  a  sale  of  it  could  not 
be  made  without  the  surrender  of  the  stock 
to  the  bank.  It  asked  for  Judgment  against 
Mitchell  for  $500,  the  par  value  of  the  stock, 
and  Interffit  thereon,  that  it  be  adjudged  a 
first  and  prior  lien  upon  the  stock  held  as 
collateral  by  Mauney,  and  that  they  be  re- 
quired to  surrender  the  stock  to  it  or  to  the 
court,  and  that  it  be  adjudged  forfeited  for 
the  nonpayment  of  the  assessment,  or  that 
the  court  order  the  sale  of  it  or  of  so  mn<A 
of  It  as  might  be  necessary  for  the  enforce- 
ment  of  the  lien  asserted  by  the  bank.  To 
this  petition  a  general  demurrer  was  sustain- 
ed, and  the  petition  dismissed. 
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In  tlie  conaidentlon  of  thla  qneitlMi.  It  li 
weU  to  keep  In  mind  tbat  the  (sq^tal  stock 
of  a  bank  Is  a  truitt  fund  tor  ttM  ben^t  and 
protectlMi  of  d^msltots  and  credtton  of  the 
tnnk,  and  so  It  Is  of  the  highest  tnqtortance 
that  thts  fond  should  be  kept  nnlmpaired 
It  was  to  preserra  unimpaired  this  trust  ttial 
the  Secretary  of  State  was  Inirested  with  the 
antht^ty  to  compel  bank  directors  unda  pain 
of  the  InstttntJon  betng  put  In  the  hands  of 
a  recelTer  to  make  good  any  Impairment  of 
Its  capital.    Btcst  stockholder  In  a  bank 
takes  and  holds  his  stock  wlUi  the  iind»- 
«tandlng  that  the  capital  sto^  must  not  be 
permitted  to  tecome  Impaired,  or,  If  It  Is, 
that  the  Secretary  ct  State  may  renulre  the 
•directors  to  make  an  assessment  upon  the 
stockholders  in  snch  a  sum  as  In  hla  judg- 
ment Is  necessary  to  restore  It.  Indeed,  we 
might  say  that  this  statute  is  a  part  ol  the 
contract  between  the  shareholder  and  the 
bank,  iuid  la  one  of  the  burdens  assumed 
the  sba^dKHdw  when  he  takes  bis  stodc.  As 
the  dua^ioUter  takes  his  stock  impressed 
with  these  conditions,  It  follows  that  any  per- 
son to  whom  the  hto<A  Is  aoiA  and  transfer- 
red by  him  also  takes  It  subject  to  these  stat- 
utory burdens  and  condltitms.    In  other 
words,  the  transferee  of  the  stocft  cannot  hold 
It  under  different  or  better  conditions  than 
tlie  person  to  whom  It  was  issued.  But,  con- 
ceding all  this.  It  is  said  that  the  ronedy  of 
tliA  bank  is  against  the  owner  of  fta  stock, 
and  not  against  the  shares  of  stodc,  and  that, 
although  the  directors  have  authority  when 
so  ordered  by  the  Secretary  of  State  to  make 
the  assessment,  the  assessment  Is  a  per- 
sonal obligation  against  1^  shareholder,  and 
not  a  lien  upon  or  a  claim  against  the  shares 
of  stock  held  by  him.  And  so,  while  admit- 
ting that  the  bank  could  make  tbe  ttssessment 
against  Mitchell,  and  proceed  by  action  to 
collect  from  him  by  the  ordinary  proccssos 
of  the  Isw  the  amount  of  the  assessment,  It 
Is  denied  that  the  bank  had  authority  to  as- 
sert a  lien  upon  the  stodc  to  secure  the  pay- 
mmt  of  tlie  assessment  It  will  thus  be  seen 
that  the  only  Question  presented  for  decision 
]%  Did  the  bank  for  the  purpose  of  oifordng 
the  payment  of  the  assessment  made  against 
31  ltdiell  hare  a  lien  upon  the  stock,  and,  if 
It  did,  Is  its  lien  superior  to  the  lien  of  iS&vai- 
ey?  Althou^  the  statute  does  not  in  terms 
glre  the  bank  a  lien  upon  the  sbx^  of  the 
BhaTeh<Ader  agahnt  whom  the  assessment  Is 
made,  we  tblnk  it  follows  as  a  necessary  in- 
cidmt  of  fhe  rl^t  to  make  and  enforce  the 
collection  of  the  assessment.  It  is  true  that 
the  assessment  is  ^Inst  the  Shareholder,  but 
it  grows  out  of  the  fact  that  he  is  the  owner 
of  the  shares  of  stock,  and,  if  the  bank  could 
not  take  hold  of  or  4^rate  upon  the  shares. 
It  would  often  ham^en  that  the  assesnnent 
against  the  shareholder  would  be  a  useless 
thing,  for.  If  the  shareholder  was  bisolvent, 
the  assessment  could  not  be  collected.  The 
result  then  would  be  that  If  the  bank  In  Ite 
efltort  to  make  the  assessment  good  was  lim- 


ited to  tbe  shar^lder  persmmlly,  and  he 
was  Insotrent,  it  could  not  comply  with  the 
direction  ttf  the  Secretary  of  State  unless  the 
other  stockholders  Tolontarily  chose  to  make 
good  the  assessment.  And  so  it  would  be 
that  if  the  nundier  of  Insolrent  shareholders 
waa  considerable,  and  the  solvent  ones  did 
not  assume  to  pay  in  addltlmi  to  their  own 
the  assessments  against  the  insolrait  share* 
holdup  the  bank  would  go  into  the  hands 
of  a  reoelTer,  and  thus  much  Uws  would  be 
Incurred  that  might  have  been  averted  If  the 
MttxA.  could  have  been  reached.  The,  farther 
effect  would  be  that  If  the  Inacdvent  shsre' 
holders  would  contc<^  the  sitaatifm,  and  be 
In  a  position  to  ffletate  terms,  to  the  solvent 
ones,  or  subject  them  to  loss  that  they  ought 
not  to  snflte.  In  addition  to  this,  shareholders 
would  be  tempted  not  to  i»y  assessments. 
Taking  another  view  of  the  matter,  and  as- 
sumlng  that  the  solvent  shareholders  made 
good  the  assessment  by  paying  not  only  their 
own  but  the  assessment  of  the  Insolvents,  the 
result  would  be  that  tbe  shareholders  who 
had  not  paid  any  part  of  the  assessment 
would  have  the  value  of  their  stock  increas- 
ed in  value  to  the  extent  of  the  paymoite 
made  by  the  solvent  shareholders.  Thus  tbe 
Insolvent  stockholders  would  get  an  advan- 
tage they  were  not  entitled  to,  and  In  Jastlce 
ought  not  to  have.  Their  stock  would  have 
a  value  created  by  the  enforced  contributions 
from  the  solvent  stockholders.  To  compel  one 
or  more  sbarebolders  to  make  good  an  as- 
sessment and  then  permit  the  others  who  did 
not  contribute  anything  to  make  it  good  share 
equally  with  them  in  the  advantage  that  ac- 
crued by  reason  of  the  assessment  would  be 
nnjuBtlflable  discrimination.  No  good  reason 
can  be  advanced  why  such  a  preference  should 
be  allowed.  In  bearing  tbe  burdens  and  shar- 
ing the  benefits  of  a  corporation  all  the 
stockholders  should  be  treated  alike.  In  this 
particular  no  advantage  or  preference  onght 
to  be  allowed  one  shareholder  over  another. 
It  would  Uierefore  seem  necessary  In  order 
to  place  stockholders  on  an  equal  footing  that 
the  bank  should  have  tbe  anthority  to  lay 
hold  of  the  stock  itself,  or  the  authority  to 
cancel  the  stock  of  a  nonpaying  shareholder 
or  reduce  Its  value  to  such  an  extent  as  that 
he  could  not  reap  any  benefit  from  his  fail- 
ure to  pay.  Of  these  means  by  which  tbe 
delinquent  stockholder  might  be  compelled  to 
bear  his  equal  burden,  tbe  fairest  and  sim- 
plest is  the  one  by  which  the  bank  may  take 
possession  of  the  stock  and  offer  it  at  public 
sale  to  make  good  the  assessment,  or,  in  oth- 
er words,  pursue  the  method  pointed  out  In 
section  580  of  the  statute.  When  the  share- 
holder who  cannot  or  will  not  pay  his  as- 
sessment Is  required  to  surrender  his  stock 
to  the  corporation  in  order  that  It  may  be 
sold  at  public  outcry  to  satisfy  the  assess- 
ment, no  injustice  Is  don&  The  delinquent 
shareholder  cannot  complain  that  he  is  re- 
quired to  surrender  his  stot^  when  reasona- 


Digiiized  by  Google 


430  182  SOUTHWESTERN  HEPORTEB. 


ble  opportunity  has  been  afforded  him  to 
make  good  his  assessment 

Bnt  It  la  said  that  althongfa  this  line  of 
reasoning  might  be  sound,  If  the  stock  was 
In  the  hands  of  the  shareholder,  that  It  loses 
Its  fore*  when  It  Is  attempted  to  extend  the 
remedy  and  take  the  stock  from  a  pledgee 
like  Mauney  who  In  good  faith  advanced 
money  upcm  the  credit  of  It  Bot  shonld  the 
pledgee  hold  a  better  position  than  the  shar^ 
holder?  It  is  true  that  at  the  time  Maoney 
received  the  stock  Mitchell  had  the  right  to 
transfer,  it  to  him,  and  that  It  was  appar* 
ently  free  from  any  lien.  It  Is  also  doabt* 
less  true  that  Manney  bad  no  iwtlce  of  the 
condition  of  the  bank,  and  was  Induced  to 
advance  his  money  under  the  belief  that  he 
was  fnlly  protected  by  the  certlflcate  of 
shares.  But  here  again  the  public  Interest 
must  prevail,  and  Mauney  must^be  treated 
as  holding  the  stock  subject  to  the  para- 
mount right  of  the  Secretary  of  State  and 
the  directors  acting  In  obedience  to  this  de- 
mand to  require  that  It  be  subjected  to  pro- 
tect those  who  upon  the  faith  of  the  capital 
stock  were  Induced  to  place  their  money  In 
the  bank  or  to  give  It  credit  If  the  pledgee 
were  permitted  to  hold  the  sto<^  and  yet 
not  make  good  the  assessment,  he  would  be 
given  an  advantage  and  a  preference  that 
other  holders  of  stoi^  did  not  enjoy.  From 
the  solvent  shareholders  the  bank  could  col- 
lect the  assessment  and  from  the  insolvent 
shareholders  take  his  stock,  but  the  pledgee 
would  be  exempt  from  both  of  these  Ua- 
biimes.  The  slock  In  his  hands  that  was 
worthless  or  greatly  depreciated  would  by 
payments  made  by  other  shar^olders  be  In- 
creased In  value,  and  so  It  would  be  that  the 
pledgee  would  get  an  advantage  solely  be- 
cause of  Involuntary  contributions  made  by 
other  shareholders  than  his  pledgor.  It  does 
not  seem  to  us  that  he  ought  to  be  allowed 
to  occupy  any  better  position  than  the  owner 
of  the  shares.  If  the  shares  are  Issued  sub- 
ject to  the  condition  that  they  .be  assessed, 
then  the  right  of  assessment  follows  the 
shares  Into  the  hands  of  every  person  who 
has  them.  No  distinction  can  in  fairness  be 
made.  If  the  pledgee  does  not  want  to  pay 
the  assessment,  he  ought  not  to  be  allowed 
to  hold  the  stock  and  have  its  value  increas- 
ed by  the  payments  made  by  shareholders 
other  than  the  pledgor.  If  he  wishes  to  en- 
Joy  the  advantage  of  the  Increased  value  of 
the  stock,  he  ought  to  contribute  his  share  to 
the  fund  that  Increases  its  value.  This  he 
can  do  through  the  shareholder,  and  as  be- 
tween him  and  the  shareholder  will  have  a 
lien  upon  the  stock  to  Indemi^fy  bim  for  the 
amount  paid. 

A  great  deal  Is  said  in  the  record  about 
the  right  of  the  bank  to  establish  the  by-law 
which  It  did,  and  our  attention  is  called  to  a 
number  of  authorities  holding  that  directors 
have  no  authority  to  adopt  by-laws  that  will 


(Kj. 

prejudice  in  any  way  the  rights  of  pledgees 
of  stock  or  persons  who  take  it  without  no- 
tice of  the  by-laws.  W6  do  not,  however, 
think  It  necessary  to  go  Into  an  atmded  dis- 
cusBi<m  of  the  power  of  banks  or  corpora- 
tions to  establish  by-laws.  It  may,  however, 
be  freely  admitted  that  a  bank  would  have 
no  right  to  establish  or  enforce  a  by-law  giv- 
ing It  a  lien  upon  the  stock  to  secure  a  debt 
due  to  it  by  the  shar^older,  If  doing  this 
would  prejudice  the  rights  of  a  pledgee  in 
good  faith.  But  that  question  Is  not  here. 
The  by-law  adopted  by  the  board  of  directors 
of  the  ai^iellant  bank  was  not  adopted  for 
the  benefit  of  the  stockbolders,  or  to  save 
the  bank  from  loss  on  a  contract  obligation. 
It  was  made  to  carry  out  the  direction  of 
the  Secretary  of  State.  It  was  made  for  the 
braeflt  of  and  to  protect  the  pnblic  who  were 
creditors  and  depositors  of  the  bank,  and 
as  a  means  by  which  this  mt^t  be  done. 
When  the  Secretary  ordered  the  assessment 
It  became  the  duty  of  the  board  of  directors 
to  adopt  such  measures  as  were  necessary  to 
comply  with  the  order.  It  was  obliged  to 
take  some  action,  and  it  seems  to  us  that 
the  action  It  took  was  reasonable  and  fair 
to  all  of  the  shar^olders,  as  well  as  to  per- 
sons not  shareholders  but  who  were  in  pos- 
session of  stock.  It  gave  to  each  shareholder 
or  pledgee  of  stock  ample  opportunity  to  elect 
whether  he  would  pay  the  assessmrait  or  sur- 
render his  stock,  altliough,  of  course,  a  sol- 
vent shareholder  could  not  escape  the  assess- 
ment by  surrendering  his  stoc^.  But  a  pled- 
gee, not  being  legally  bound  to  pay  the  as- 
sessment, could  surrender  the  stock  In  his 
possession,  and  thus  relieve  himself  from  all 
liability. 

It  is  further  suggested  that  the  Secretary 
of  State  had  no  authority  to  order  an  assess- 
ment of  100  per  cent.  But  the  statute  does 
not  limit  the  amount  of  the  assessment  that 
the  Secretary  may  order,  except  that  It  shall 
not  be  in  excess  of  the  par  value  of  the  stock. 
The  section  giving  the  Secretary  this  authori- 
ty Invests  him  with  a  large  discretion,  and 
we  would  be  reluctant  to  Interfere  with  his 
action,  unless  It  was  clearly  shown  that  the 
discretion  vested  in  blm  was  abused.  There 
is  nothing  In  the  record  that  would  authorise 
as  to  reach  such  a  conclusion. 

Wherefore  the  judgment  Is  reversed  with 
directions  to  overrule  the  demurrer  to  the 
petition,  and  for  further  proceedings  not  In- 
consistent with  this  opinion. 


NELSON-BETHEL  CLOTHING  00.  T. 
PITTS. 

(Oourt  of  Appeals  of  Kentucky.   Dec.  Ift,  1910.) 

OOBPOBATIONS  (j  417*)— OFHCKBS— AtrtBOMTT 
— COMPBOHISB  AND  SBTTUEHENT. 

Where  for  a  considerable  time  It  had  been 
the  cuBtom  of  defendant  corporation  for  its  pres- 
ident and  secretary  to  perform  all  the  duties 
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pertaining  to  Its  managemmt  that  Its  board  of 
directors  mlj^t  have  peiformed,  and  nidi  coniae 
was  known  to  the  stot^olders  and  permitted 
bj  them,  and  the  iiecreUry  in  the  president's  ab* 
senee  trom  the  state  made  a  settlement  of  a 
judgment  against  the  corporation  in  a  sapposed 
emergency  before  the  decidon  of  an  appeal  for 
less  than  the  amoont  thereof,  as  one  actine  with 
full  anthoritT,  sueh  settlement  was  within  ttie 
secretary's  apparent  aathority,  and  binding  on 
the  corporation. 

[Ed.  Note. — For  other  cases,  see  CSorporations, 
Out.  EMg.  II  ie70-1676;  Dec.  Dig.  I  417.*] 

Appeal  from  Circuit  Conrt,  Jefferson  Comi- 
ty, Common  Pleas  Branch,  Tblrd  Division. 

Action  by  Edna  May  Pitts  against  the  Nel- 
Bon-Bethd  Clothing  Company.  Judgment  for 
plaintiff,  and  defehdant  appeals.  Affirmed. 

See,  also,  ISl  Ky.  05, 114  S.  W.  381,  2S  L. 
B.  A.  (K.  S.)  1018. 

Jamea  8.  Plrtle  and  V&Ixl«I|^,  Strang  A 
Falrlelgli,  for  appellant.  Bay  Blsot  and  Ed- 
wards, <^den  ft  Peak,  for  appeUce. 

0*RSIAR,  J,  Appellant  is  a  manafacturer 
of  clothing.  Its  place  of  business  was  Lonis- 
Tille.  Appellee  was  a  laborer  employed  by  It 
in  operating  a  sewing  machine  which  was 
run  by  other  power.  Whilst  bo  engaged  she 
was  severely  Injured.  She  claimed  tbat  It 
was  by  reason  of  the  negligence  of  the  mas* 
ter  in  falling  to  furnish  her  reasonably  safe 
machinery  and  appliances  with  which  to 
work.  She  brought, snlt  against  the  master 
to  recover  damages  on  account  of  her  injury. 
The  verdict  and  Judgment  were  in  her  favor, 
and  were  for  $8,129.16,  and  the,  costs  of  the 
action.  Prom  tbat  Judgment  an  appeal  was 
prosecuted  to  this  conrt  But  the  Judgment 
was  not  suspended  by  supersedeas.  Execu- 
tion npon  the  judgment  having  been  return- 
ed no  property  found,  she  began  an  action  in 
equity  against  the  corporation  and  Its  stock- 
holders for  discovery  of  assets.  Pending  tbat 
action  and  the  appeal  In  the  former  action, 
negotiations  for  a  compromise  of  the  plain- 
tiffs  claim  were  entered  into  between  the 
parties  through  their  counsel.  The  result 
was  an  agreement  reached  on  the  morning  of 
December  18,  1008,  about  9:30  o'clock,  that 
the  plaintiff  would  accept  and  the  defendant 
would  pay  on  the  following  January  10th 
$6,500  and  the  costs.  The  agreement  was 
made  between  the  attorneys  representing  the 
plaintiff  and  the  defendant  acting  under 
what  they  supposed  was  undoubted  and 
ample  authority.  About  noon  of  December 
18,  1008,  the  Court  of  Appeals  reversed  the 
Judgment  in  the  flrst-named  case,  remanding 
It  under  an  opinion  holding  that  the  appel- 
lant was  entitled  to  a  peremptory  Instruction 
on  the  ground  that  the  evidence  showed 
that  the  plalntUTs  injuries  were  due  to  her 
contributory  n^llgence.  Appellant  thereup- 
on refused  to  comply  with  the  compromise 
settlement  entered  into  upon  its  behalf.  The 
plaintiff  then  brought  tbls  suit  upon  the 


contract  of  settlement  Appellant  denied  that 
the  agreement  bad  been  entered  into  by  Its 
antbority.  That  Inae  went  to  trial  before 
a  jury,  who  found  for  the  plaintiff. 

The  evidence  developed  that,  after  plaln< 
tiff  nutalned  her  Injuries,  appellant  sold  his 
plant  and  qnlt  boalnew  at  a  raanntectorer. 
But  It  emtlnned  Its  corporate  existence  for 
the  punwee  ot  settling  op  Us  affktrs.  It 
failed  to  cAect  a  new  boud  of  directors,  and 
the  old  board  failed  to  meet  tor  ttiree  years 
before  the  date  of  the  settlenwnt  Nor  had 
there  been  a  atoekholdenT  meeting  tn  that 
time.  Peytm  B.  Bethel  was  secretary  of  the 
an>dlaot  corporation.  He  was  Its  flacal  of- 
ficer. lofAed  after  and  collected  Its  ae* 
connts.  paid  Its  bllla,  renewed  Its  notes,  and. 
In  shwt,  did  all  in  that  way  that  was  dpne 
oa  Miu.lt  ct  the  corporation  In  Its  liquidation 
Just  as  be  had  done  In  Its  active  existence. 
He  ma  pormltted  to  do  so  without  question 
of  his  authority,  and  for  aught  shown  in 
the  record  was  so  onpowered  by  the  by-laws 
of  Oe  corporation.  When  the  corporation 
determined  to  quit  business  and  sold  Its 
plant,  the  stoAhoMers  at  a  meeting  duly 
held  passed  this  resolutlm:  "Be  it  resolved 
that  the  stodcholders  ct  this  corporatira  au- 
thorize Its  officers  to  wind  up  the  affairs  of 
the  corporation,  Nelson-Betbel  Clothing  Co., 
and  dissolve  the  corporation  as  soon  as  pos- 
sible after  this  present  season's  business  Is 
completed.  This  resolution  Is  to  be  ^ectlve 
Immediately  after  the  Inraitory  Just  recom- 
mended to  be  taken,  the  latter  part  of  Sep- 
tember, 1806,  or  not  later  than  last  of  Octo- 
ber, 190S.  Be  It  further  resolved  tbat  the 
sto<Aliolders  of  this  corpwation  ratify  the 
agreement  entered  Into  between  the  commit- 
tee appointed  at*  the  last  stockholders'  meet- 
ing, held  April  29, 190S,  composed  of  Tan  D. 
Nelson  and  Peyton  B.  Bethel  of  this  cor- 
poration, and  D.  W.  Whayne  and  A.  B.  Payne 
for  themselves,  and  associates,  to  the  effect 
that  this  corporation  is  to  transfer  to  the 
Falls  City  Clothing  Co.  all  assets,  property, 
etc.,  at  book  value,  to  be  determined  at  the 
next  Inventory  after  May  1,  1005,  In  con- 
sideration of  which  the  Falls  City  Clothing 
Co.  agrees  to  pro  rate,  among  the  present 
stockholders  of  the  Nelson-Bethel-  Clothing 
Co..  as  much  of  the  capital  stoCk  of  the  Falls 
City  Clothing  Co.  as  will  equal  at  par  value 
their  holdings  in  the  Nelson-Bethel  Clothing 
Co.  Be  it  further  resolved  that  the  commit- 
tee now  appointed  be  empowered  to  carry 
out  the  condltloDB  of  this  resolution,  and  be 
invested  with  the  power  to  act  fully  for  each 
and  every  stockholder  of  this  corporation 
on  any  question  that  may  arise  during  the 
absence  of  any  stockholder  from  the  city, 
until  such  time  as  the  Nelson-Bethel  Cloth- 
ing Co.  shall  have  been  dissolved  and  go  out 
of  business."  On  the  occasion  of  the  com- 
promise agreement  in  question.  Van  D.  Nel- 
son, who  was  presidoit  of  appellant  corpora- 


•Far  ethv  easw  sss  sans  to^  and  sMtlon  NUHBEB  In  Dec  Dig.  ft  Am.  Dig.  Kar  No.  Series  ft  Rsp'r  Indexes 

Digitized  by  Google 


132 


182  SOUTHWBSTBBN  BBPOBTER. 


tUm.  was  ont  of  the  state,  having  gone  to 
California  on  a  business  trip.  There  was  no 
other  officer  of  the  corporation  In  the  dt?, 
and  but  one  other  stockholder.  The  nego- 
tiations I'or  the  settlement  bad  been  pending 
for  some  months ;  the  fact  being  well  known 
to  the  officers  of  the  appellant,  none  of  whom 
then  questioned  the  authority  of  those  con- 
ducting the  negotiations  to  cotnplete  them. 
They  drew  to' a  close  on  the  17th  of  Decem- 
ber, 1908,  on  the  motion  of  appellant's  coun- 
sel. The  final  figure  for  settlement  (and  the 
only  point  of  difference  at  any  time  In  the 
negotiations  was  the  amount  to  be  paid  by 
appellant)  was  submitted  by  appellant's  at- 
torney to  Mr.  Bethel,  who  took  time  to  con- 
sult the  other  stockholders  In  the  city.  His 
assent  was  finally  giv&a.  and  Bethd  directed 
appellant's  attorney  to  close  the  matter. 
Which  was  done  as  stated  above 

The  Instructions  given  submitted  the  Is- 
sue to  the  Jury  thus:  "If  you  believe  from 
the  evidence  that  Peyton  B.  Bethel  had  au- 
thority on  behalf  of  the  defendant,  Nelson- 
Bethel  Clothing  Company  to  compromise  and 
settle  the  suits  pending  between  E.  M.  Pitts 
and  the  Nelson-Bethel  Clothing  Company, 
and  if  you  further  believe  from  the  evidence 
that  be  did  compromise  said  case  at  $6,500 
and  court  costs,  the  law  Is  for  the  plaintiff 
and  the  jury  wiJl  so  find."  Then  followed 
the  converse  of  the  Instruction.  Appellant 
contends  he  was  entitled  to  a  peremptory  In- 
struction as  for  nonsuit  upon  the  ground 
that  there  was  not  a  showing  by  the  plain- 
tiff of  any  authority  to  Peyton  B.  Bethel 
alone  to  compromise  the  claim.  Further- 
more, that,  if  the  case  was  to  be  submitted 
to  the  Jury  on  the  question  of  Bethel's  au- 
thority, the  court  should  have  Instructed  as 
to  what  constituted  authority  In  the  agent, 
or.  If  the  case  was  to  be  rested  upon  his  ap- 
parent authority,  then  that  question  should 
have  been  submitted  so  as  to  define  what 
acts  would  constitute  such  estoppel  against 
the  company.  Appellant  did  not  ask  for  any 
instruction  save  for  a  peremptory. 

The  resolution  quoted  above  does  not  con- 
tain, rather  did  not  create.  Bethel's  author- 
ity to  act  in  the  premises.  The  committee, 
composed  of  Xelson  and  Bethel,  was  an  agen- 
cy on  behalf  of  the  stockholders,  concerning 
the  transfer  to  the  Falls  City  Clothing  Com- 
pany and  In  such  other  matters  as  required 
the  action  of  the  stockholders  to  perform. 
That  did  not  Include  the  settlement  of  an 
unliquidated  demand  for  tort  of  the  corpo- 
ration. The  first  paragraph  of  the  resolution 
had  reference  solely  to  liquidation.  Collect- 
ing accounts  and  i>aylng  debts  were  includ- 
ed. But,  Independent  of  the  resolution,  It 
was  the  duty  and  within  the  power  of  the 
officers  of  the  corporation  to  do  those  things, 
even  more,  for  tbey  were  necessarily  em- 
powered to  settle  demands  against  the  corpo- 
ratltm  (or  Its  torta  So  far  as  the  record 
discloses,  there  were  no  other  officers  of  the 
corporation  than  the  directors,  its  prestdmt. 


and  its  secretary  to  do  those  thlnga.  The 
directors  had  long  ^ce  ceased  to  act  They 
suffered  the  other  officers  to  perform  for  the 
corporation  all  those  administrative  func- 
tions that  might  have  fallen  within  thetr 
own  province,  and  the  latter*s  also.  Tberfr 
fore  It  was  the  custom,  the  course  of  deal- 
ing of  this  corporation  for  Its  officers — L  e^ 
its  president  and  Its  secretary — ^to  perform 
all  the  duties  pertaining  to  tiie  management 
of  the  corporation  that  the  board  might  have 
done.  This  course  was  known  to  the  stodi- 
holders.  They  suffered  It  Therefore  they 
ratified  It  It  Is  not  shown  that  the  presi- 
dent did  anything  pertaining  to  the  settle- 
ment of  claims  owing  to  or  by  the  corpora- 
tion. But  whether  he  did  or  did  not  It  is 
shown  that  generally  such  was  done  by  the 
secretary  alone.  When  the  president  left  the 
state  for  a  protracted,  Indefinite  visit  It  vras 
not  supposed  by  blm  or  any  of  his  colleagues 
In  this  corporation  that  its  affairs  would 
stop  till  his  return.  No  provision  was  made 
for  any  other  representation  during  his  ab- 
sence than  by  the  secretary.  The  latter  did 
go  ahead  as  one  with  full  authority,  not  only 
in  this  matter,  but  In  all  other  matters 
which  arose.  If  the  corporators  chose  not 
to  provide  an  acting  board  of  directors,  or 
other  officers,  but  suffered  one  to  act  on  Its 
behalf  exclusively,  and  the  public  dealt  with 
blm,  the  corporation  Is  bound  as  If  be  had  ttie 
most  ample  authority.  Citizens'  Bank,  etc, 
V.  Bank  of  Waddy,  ete.r  126  Ky.  169,  103  S. 
W.  249,  31  Ky.  Law  Rep.  305,  11  L.  E.  A. 
(N.  S.)  598. ,  If  the  situation  had  been  that 
execution  on  this  Judgment  was'about  to  be 
levied  upon  appellant's  property.  Bethel 
would  In  the  emergency  have  been  authoriz- 
ed to  replevy  It,  or  to  pay  it  or  to  otherwise 
settle  It  He  therefore  might  have  done  less, 
which  was  to  settle  It  for  a  smaller  sum. 
That  It  was  a  suit  for  damage  did  not  di- 
vest him  of  authority.  It  stood  like  any 
other  demand  against  the  corporation  for 
money.  The  situation  was  one  when  he  act- 
ed which  he  and  appellant's  counsel  believ- 
ed was  an  emergency  which  required  Imme- 
diate action.  It  was  within  the  scope  of  his 
duties,  such  as  he  bad  been  doing,  and  which, 
if  done  at  all  BO  as  to  be  effective-~ss  It 
was  believed  that  as  that  was  the  last  day 
of  the  full  term  of  1906  of  the  Court  of  Ap- 
peals, and  as  an  adverse  decision  if  there 
was  one,  would  he  rendered  that  day — ^must 
have  been  done  immediately.  Had  the  Judg- 
ment been  affirmed,  instead  of  reversed,  there 
is  little  doubt  his  associates  in  the  corpora- 
tion would  have  contended  that  all  parties 
were  bound  by  it  snd  that  this  court  would 
have  so  held.  The  acts  were  undisputed. 
The  court  might  have  Instructed  perempto- 
rily for  the  plaintiff.  It  is  not  qnesticHied 
that  the  pending  litigation  was  a  sufficient 
consideration  to  support  the  c<Hii]^K»nlia 
Judgment  affirmed. 

BABKBB,  a  J.,  not  sitttng. 
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McCLURB  et  aL  t.  CRUMB. 
(Conrt  of  Appeals  of  KeataAj.  Dec  15,  19ia) 

1.  WlULS  (I  684»>-LlF»  B8TATK8  (|  27*)— 
CONTIITOBITT  IWTE8BSTS— SaU  Or  FiwraBIT 
— BnHTUnaUTT— BTATUT18. 

Testatrix  devlnd  ewtaiii  land  to  her  hua- 
band  for  life,  Temainder  to  her  DejAew  for 
life,  remainder  to  his  llTins  losae  In  fee.  If  be 
died  without  fssae,  BurrWlDe  him,  or  if  each 
isane  should  die  before  arriTia;  at  21  years  of 
ai:«,  then  the  estate  should  iiasi  In  fee  to  de- 
feodanta  a  nephew  and  two  nieces,  share  and 
share  alike,  and  if  any  one  riiould  die  before 
the  happeniuR  of  the  event,  the  survivor  should 
take  the  whole,  the  intention  being  that  tes* 
tatrix's  nephew  and  nieces  should  enjoy  the 
estate  in  default  oi  living  children,  or  grand- 
children of  the  second  life  tenant,  but  that  the 
estate  of  each  child  was  not  to  be  indefeasible 
on  the  arrival  at  the  aire  of  21.  The  husband 
died  and  the  second  life  tenant  possessed  the 
estate,  and  tbongh  he  was  married  he  was  and 
had  always  been  without  issue.  One  of  the  re- 
maindermen also  had  died  without  Issue.  Held, 
that  the  Interest  of  the  remainderman  was  con- 
tingent and  not  vested,  depending  on  the  second 
life  tenant's  dying  without  leaving  living  Issue 
which  shonld  snrvlve  to  be  21  yean  of  B«. 
within  th«  lifetime  of  the  remaindermen,  and 
hence  the  property  was  snbject  to  sale  for  rein- 
veatment  in  a  suit  by  the  second  life  tenant 
against  the  remaindermen  under  Ctv.  Code  Prac. 
I  401.  providing  that  In  a  suit  by  the  owner  of 
a  partfcnlar  estate  or  freeboid  in  posseislon 
against  the  peiwrn  In  beinf  In  whom  a  contin- 
gent remainder  would  have  vested  if  the  con- 
tingency had  bai^ned  before  the  commence- 
ment <n  the  action,  etc.,  real  prqperty  may  bs 
sold  for  Investment  of  tho  proceeds  In  otiwr 
real  property. 

[Ed.  Note.— For  other  cases,  aee  Wills,  Gait 
Dig.  H  1488-1510:  Dec  Dig.  |  634l*  Ufe 
Estates,  Dec  Dig.  |  27.«] 

2.  Iiira  Eotatkb  (I  27*)— Sam  or  Pbopebtt— 

REIWTEgmBlfT  OT  PBOCEBDB— PBOPEBTT  IN 

Othkb  fiTATn. 

Under  C^v.  Oode  Prac.  |  4S1.  aatborizina. 
the  sale  of  real  property  In  the  possession  of 
the  life  tenant,  but  snbject  to  contingent  re- 
mainders, for  reinvestment  of  the  proceeds  in 
other  real  property,  such  proceeds  may  be  re- 
Invested  In  real  property  located  In  another 
state. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  1  60;  Dec.  Dig.  |  27.*] 
Nnnn,  J.,  dissenting  la  part 

Apiwal  from  Gircalt  Conrt,  Nelson  County. 

Bill  George  P.  Crume,  life  tenant  etc., 
against  Martha  I*  McClore  and  others  for 
the  sale  of  certain  land  for  reinvestment 
Judgment  for  con^lalnant,  akd  defoidantB 
appeal.  Affirmed. 

See,  also,  125  S.  W.  184. 

Jna  S.  Kell7  and  R.  a  Cherry,  for  appel- 
lants. GL  T.  Atkinson,  for  appellee. 

CREAR,  J.  The  Judgment  appealed  from 
Is  for  the  sale  of  real  estate  In  Kentucky 
and  the  Investment  of  the  proceeds  In  real 
estate  in  Minneapolis.  Minn.  This  action 
was  brongbt  by  appellee.  George  P.  Crurae, 
wbo  Is  the  owner  of  a  life  estate  In  the  land, 
against  apptilants,  Martha  L.  McGlnre,  Josle 
A.  lAoyd,  and  Letitla  McGlure,  the  owners  In 


being  in  remainder.  Two  questions  are  pre- 
sented: First,  has  the  owner  of  the  particu- 
lar estate  in  real  property  the  right  to  have 
a  sale  for  the  purpose  of  reinvesting  the  pro- 
ceeds In  other  real  estate,  against  the  will 
and  consent  of  the  presoit  owners  in  re- 
mainder, they  being  adults?  Second,  if  the 
power  is  vested  in  a  court  of  chancery  to 
decree  a  sale  for  the  purpose  of  relnv^- 
ment  at  the  Instance  of  the  owner  of  the 
particular  estate,  can  the  proceeds  be  Invest- 
ed In  a  foreign  state?  The  Ufe  estate  of  ap- 
pellee, as  well  as  the  remainder  interests  of 
aiq[)ellant  was  acquired'  under  the  will  of 
Nancy  J.  Foiworthy.  By  the  first  clause  of 
her  will  she  devised  the  property  to  her  bus- 
band,  T.  S,  Foiworthy,  for  and  during  his 
natural  life.  After  the  termination  of  T^  S. 
Foxworthy's  life  estate,  she  disposed  of  the 
property  by  the  second  and  third  clauses  of 
her  will,  which  are  as  follows: 

"2nd.  At  the  death  of  said  bnsband  same 
to  pass  to  my  nephew,  George  P.  Cmme,  for 
life,  remainder  to  bis  living  issue  In  fee. 

"3rd.  Should  George  P.  Crume  die  without 
Issue  snrvlving  him,  or  shonld  be  have  sur- 
viving Issue,  but  all  such  Issue  should  die 
before  arriving  at  the  age  of  twenty-one 
years,  then  said  estate  shall  pass  in  fee,  to 
Martba  L.  McClure,  James  Crume,  Josle  A. 
Cmme,  and  Letitla  Crume,  share  and  share 
alike ;  shonld  any  one  die  without  issue  be- 
fore the  hapi>ening  of  said  event  the  sur- 
TlTor  to  take  the  whole  estate ;  my  intention 
being  that  my  said  nephew  and  nieces  shall 
enjoy  said  estate  in  default  of  living  chil- 
dren or  grandchildren  of  said  George  P. 
Crume;  but  the  estate  of  each  child  la  not 
to  be  indefeasible  on  the  arrival  at  the  age 
of  twenty-one  years." 

T.  S.  Foxwortby  died  before  the  Institution 
of  this  action,  and  appellee.  George  P.  Cmme, 
came  into  iMssession  of  his  life  estate,  as 
provided  In  the  second  clanse  of  the  will. 
He  has  been  married  for  4  years,  is  39  years 
of  age,  and  his  wife  34.  He  has  always  been 
and  Is  now  without  Issae.  Therefore,  there 
is  not  now  nor  has  there  ever  been  any  per- 
son to  take  in  remainder  under  tbe  second 
clause  of  the  will.  James  Cmme,  mentioned 
in  the  tbird  clause  of  tbe  will,  died  without 
Issue,  and  his  sisters,  appellants,  took  what- 
ever interest  he  bad  in  the  land,  and  they, 
as  well  as  appellee,  are  all  adults. 

The  sale  in  this  action  was  sought  and 
ordered  by  the  lower  court  under  section 
491  of  the  Civil  Code,  wblcb  is  as  follows: 
"In  an  equitable  action  by  the  owner  of  the 
particular  estate  of  frediold  In  possession, 
or  by  bis  guardian  or  committee  if  be  be 
an  infant  or  of  unsound  mind,  against  the 
owner  of  the  reversion  or  remainder,  though  ' 
he  be  an  Infant  or  of  unsound  mind;  or,  if 
the  remainder  be  contingent  against  tbe  per- 
son, if  In  being.  In  whom  it  would  have  ve^- 
ed  If  the  contingency  bad  happened  before 
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commencement  of  tbe  action,  though  he  be 
an  infant  or  of  onsound  mind,  and  against 
the  owner  of  the  particular  estate  If  he  be 
an  Infant  or  of  tmsoond  mind — real  property 
may  be  sold  for  Investment  of  tiie  proceeds 
in  other  real  property.** 

The  other  sections  of  the  Oode  aathoilzlng 
the  sale  of  real  pnqwrty  have  no  application 
to  a  case  like  the  one  at  bar.  If  section  4dl 
of  the  Code  Old  not  authorize  the  court  of 
chancery  to  make  a  sale  of  this  property* 
then  &e  sale  was  void.  In  Gossom  v.  HcFer- 
ran,  79  Ky.  23^  this  court  held  that  sectioa 
491,  ClT.  Gode,  supra,  was  uncoOstltutional 
In  so  far  as  it  authorized  the  sale  of  the 
property  of  an  adult  not  under  disability  of 
Infancy  or  muonnd  mind.  There  tin  estate 
was  owned  by  a  Ufs  tenuit  and  a  remainder- 
man,  neitiiOT  being  under  disability,  the  re- 
mainder bdng  vested.  But  the  case  here  is 
different  Tbe  remainder  is  not  vested.  It 
is  cpDttngent  who  will  take  it  It  may  be 
that  appellants  In  course  of  time  nu^  be- 
come vested  with  the  complete  title,  *a  fact 
to  be  determined  upon  the  contlngimcy  of  ap- 
pellant's dying  in  their  lifetbue  without  leav- 
ing Issue,  or  issue  surviving  to  be  21  years 
ot  age.  Thoefore,  whether  aroellants  will 
ever  have  a  certain  estate  In  tbe  land  Is  de- 
pendent upon  a  happening,  or  a  series  of 
happeulngB,  In  the  future.  The  unborn  chil- 
dren oe  granddiildren  of  appellee  have  at 
least  an  equal  chance  Vltli  appellants  to  be- 
come the  ownws  of  Qie  remainder  estate. 
That  Hiey  are  not  yet  bom  cannot  in  law 
affbct  their  contingent  interest  Their  Uter^ 
est  is  no  less  contingmt  than  Is  appellants*, 
^nierefore^  we  have  the  state  of  case  provid- 
ed for  by  section  401  of  the  Civil  CSode,  be- 
ing an  action  in  equity  by  the  owner  of  the 
particular  estate  of  freehold  in  poAusrion 
against  the  persons  In  being  in  <wtom  tbe  re- 
mainder would  have  vested  if  the  contingen- 
cy, to  wit  the  life  tenant's  dying  without  liv- 
ing issue  who  should  survive  to  be  21  years 
of  age  within  the  lifetime  of  the  defendants, 
bad  happened  before  the  commenconent  d! 
the  action.  The  section  deals  with  a  ^tu- 
atlon  beyond  the  power  of  the  parties  in  in- 
terest Th^  could  not  now  convey  the  title 
by  their  deeds.  Unless  tUs  section  gives 
th^  relltf,  th^  are  hound  by  tbe  rigor  of 
the  law  to  a  condition  which  may  be  destruc- 
tive of  their  enjoyment  of  tiieir  property. 
The  (diapter  in  whlCh  section  491  Is  contain- 
ed was  intended  to  relieve  from  Just  that 
hardship.  The  "necessities  of  Justice"  re* 
quire  that  such  a  remedy  be  provided.  The 
person  in  being  who  has  a  contingent  inter- 
est In  tbe  property  la  required  to  be  Joined 
aa  the  defendant  In  tiie  proceedlnc^  in  order 
that  not  only  ills  own  Interest  may  be  pro- 
tected by  his  own  watchfulness  and  Jadg- 
ment,  but  by  their  exerdse  the  Interest  of 
the  anlM)m  contingent  ronalnderman,  iden- 
tical in  its  character,  may  also  be  protected. 
Thus  is  representatiim  provided  for  the  un- 
horn  remainderman.    The  chancellor,  to<^ 


represents  him.  The  law  looks  after  his 
property  rights,  albeit  he  may  never  come 
Into  existence.  Shall,  then,  the  Interest  of 
those  who  are  in  being  suffer  because  at  his 
possible  future  ^isteice  and  preaoit  con- 
tlngwt  Interest?  The  Legislature  has  wls^ 
provided  against  sudk  injustice.  The  prop- 
erty may  be  sold  under  this  proceeding. 
The  pEoceeds  will  be  revested  in  otiier  real 
estate,  the  tttie  to  which  must  be  taken  un- 
Aa  the  .same  limitations  as  are  contained  In 
the  will  creating  this  estate.  Subsection  5. 
S  493,  Civ.  Gode;  Harris  v.  Anderstm,  S  Ky. 
Law  Rep.  287;  Newman  v.  Bcton,  100  Ky. 
663,  21  S.  W.  B26,  14  Ky.  Law  Bep.  793; 
Sheinck  V.  ICaxwell.  89  S.  W.  4, 28  Ky.  Law 
Bep.  178. 

It  is  proposed  to  rrinvest  tiie  proceeds  of 
the  sale  of  this  land  In  Minneapolis,  Minn. 
Appellants  contend  that  the  court  Is  without 
power  to  order  or  snffier  a  relnveatment  In 
land  out  of  Kmtncfcy.  There  Is  nothing  In 
the  statute  or  Code  forbidding  it  Subsec- 
tion 5  of  section  488  of  the  Code  requires 
the  proceeds  to  be  reinvested  In  real  estate, 
or  in  such  other  property  as  the  funds  of 
persrais  under  disability  may  be  Invested  by 
authority  of  law.  But  here  It  is  proposed 
only  to  rdnveet  In  real  estate.  It  is  pointed 
out  that  in  section  494,  subsec  4,  It  la  al- 
lowed that  proceeds  of  sales  of  Infants  lands 
sold  under  section  488,  Civil  Code,  may  be 
reinvested  In  real  estate  In  or  out  of  this 
state,  etc.,  and  as  no  sudi  «presslon  Is 
found  respecting  retnvestments  of  proceed 
undor  section  491,  it  Is  argued  that  It  was 
Intended  to  restrict  such  investments  to  this 
state.  When  it  is  said  that  funds  may  be 
invested  In  real  estate^  without  Umltetlon 
upon  locality,  then  there  Is  no  limitation. 
When  the  LeglBlatare  uses  a  general  term, 
without  anything  being  said  to  limit  or  qual- 
ity it.  It  is  not  for  the  court  to  presume  that 
nevertheless  It  was  meant  to  be  limited.  Be- 
Bpectlng  sales  under  section  489  the  language 
is  qpedflc.  Wh«i  It  says  "real  estate  in  or 
out  of  this  stat^**  it  means  real  estate  any- 
where.  And  whoi  the  other  section  says  the 
proceeds  may  be  Invested  in  real  estate,  that 
too,  means  real  estate'  anywhere.  It  ia  not 
necessary  that  the  Legislature  always  em- 
ploy the  same  words  to  ecaxmy  the  same  idea. 
It  is  sufficient  if  w(»rd8  actually  employ- 
ed naturally  convey  the  same  meaning.  We 
held  that  such  an  Investment  was  authorized 
under  similar  procee^Ungs  brou^t  under  sec- 
tiou  4^1,  supra,  In  Bidley  et  at  t.  Dedman, 
1S4  Ky.  146,  110  S.  W.  7fi6. 

The  opinion  delivered  February  16,  1910. 
Is  withdrawn,  the  order  reversing  tbe  judg- 
ment of  the  circuit  court  Is  set  aside,  and 
the  Judgment  Is  now  affirmed. 

NUNN,  J.  (dissenting  In  parQ.  The  flnt 
part  of  this  opinion  is  as  I  desired  to  write  it 
In  the  first  Instance,  but  I  cannot  agree  with 
the  second  part  as  subdivlsim  4  of  Bsctlon 
494  is  made  to  i^iply  alone  to  section  489;  and 
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does  not  apidy  to  section  ^  Both  bocUodb 
4&1  and  489  cffred  In  the  Bame  way,  and  as 
flubaectlon  4  of  494  does  not  aK>Iy  to  491,  this 
court  Is  witboat  power  to  sell  and  Invest  ont 
of  this  state. 


SOUTHERN  RT.  OO.  «t  al.  t.  STBWABT. 
(Obart  of  Appeals  of  Eentnckr.  Dec:  14,  1910.) 

1.  EXPLOSIVES  (\  7*)— Neoliobncb. 

One  whose  awellin;  near  a  railroad  ;ard 
was  injured  by  ezpIoeioD  of  a  car  of  dynamite  in 
the  yard  may  not  introdoce  In  evidence  rales  of 
the  railroad  company  govemins  the  condoct  of  its 
employes  in  banoling  cats  of  dynamite,  or  rulcB 
of  the  company  which  manufactured  the  dyna- 
mite ;  the  care  that  employes  of  the  railroad 
must  exercise  in  the  operation  of  ears,  bo  far  as 
the  general  public  Is  concerned,  b^s  determin- 
able by  prindlples  of  law,  and  not  by  such  rules. 

[EM.  Note.— For  other  cases,  see  Biplosives, 
Dec.  Dig.  S  7.*] 

2.  WlTNESSCS    (I  396*)  —  iKPUOmaNT  BT 
GONTaADICTOBT    STATBUXITT  —  BBO&UJITQ 

Witness. 

A.  witness,  who,  on  cross-examination,  was 
asked  if  be  did  not,  at  a  certain  time  and  place, 
make  a  certain  statement  to  a  certain  person, 
incon^tent  with  his  testimony,  having  denied  do- 
ing so,  may,  after  snch  person  has  testified  to 
his  having  done  so,  be  recalled  to  explain  his  al- 
leged contradictory  statement;  it  not  being  nec- 
essary that  hts  re-examtnation  be  when  he  is 
on  the  stand  in  the  first  instance. 

[Ed.  Note^For  other  cases,  see  Witnesses, 
Dec  £Mg.  I  396.«] 

3.  Apfeal  and  Ebboe  (U  1048k  1061*)  — 
Habuless  E}bbob. 

Many  witnesses,  who  observed  the  acci- 
dent, having  testified  to  an  explosion  of  a  car  of 
dynamite  having  been  caused  by  tbe  sbuntlng  of 
other  cars  against  it.  error  in  allowing  plaintiff 
to  Introduce  rules  of  the  railroad  company  and 
of  a  dynamite  company  as  to  handling  dynamite, 
and  in  refusing  to  allow  recall  of  a  witness  im- 
peached a  contradictory  statement  that  he 
80  caosed  the  accident,  was  harmless. 

[Ed.  Note.— For  oUier  case^  see  AK>eal  and 
Error,  Cent  Dig.  H  410^4170;  Dec.  Dig.  S§ 
1048^  1061.*] 

Appeal  from  Gfrcalt  Court,  Whitley  County. 

Action  by  Bond  Stewart  against  the  South- 
em  Railway  Company  and  another.  Judg- 
ment for  plalntU^  and  defendants  appeal. 
Affirmed. 

Humphrey  &  Humphrey,  W.  A.  Henderson, 
J.  W.  Alcorn,  William  Low,  and  H.  H.  Tye* 
for  appellants.  H.  C  Faulkner,  A.  T.  Bller, 
and  J.  M.  Sharp,  for  ai^iellee. 

OLAT,  O.  On  September  21, 1906,  a  house 
belonging  to  appellee,  Bond  Stewart,  was 
denuded  by  an  esploslon  of  a  car  of  .dyna- 
mite. At  tiie  time  of  the  explosion  tbe  car 
■was  In  the  railroad  yard  at  Jelllco,  and  this 
yard  was  in  tbe  Joint  control  of  the  appel- 
lanta,  Southern  Railway  Company  and  Louis- 
ville ft  Nashville  Railroad  Company.  Charg- 
ing that  his  property  was  damaged  by  the 
negligence  of  appellants,  appellee  brought 
this  action  to  recover  damages.    Tbe  Jury 


returned  a  verdict  In  aj^wllee's  favor  for  $1, 
660.  From  the  Judgment  based  thereon,  this 
appal  is  prosecuted. 

Th»  car  In  question  contained  4S0  cases  of 
dynamite  and  nitroglycerine.  It  was  placed 
in  the  yard  about  8  o'dotA  in  the  eveninir 
and  remained  there  until  about  7.47  the  next 
morning,  when  it  exploded.  By  the  explo- 
sion many  persons  wwe  killed  and  a  great 
deal  of  property  destroyed  or  damaged.  No 
person  knew  that  the  car  contained  explo- 
sives except  the  depot  ^ent  and  Conductor 
Yerkes  ct  tbe  train  that  brought  tiie  car  in. 
The  car  was  not  guarded,  nor  was  there  any 
wamii^  given  to  tbe  public  tiiat  it  contain- 
ed explosives.  The  proof  shows  that  there 
was  no  contents  card  on  the  east  side  of  the 
car.  Whether  there  was  such  a  card  on  tbe 
other  side  or  at  the  two  ends,  the  evidence 
is  conflicting.  Jelllco  is  a  town  of  3,G00  In- 
habitants. The  explosion  took  place  at  a 
point  about  IfiO  or  200  yards  from  tbe  main 
portion  of  tbe  town.  Many  persons  lived 
and  [Krformed  labor  around  the  place  where 
the  car  was  located.  There  was  evidence  to 
the  effect  that  within  about  20  feet  of  where 
the  car  stood  there  was  a  common  shootlu); 
ground  where  persons  shot  at  marks  and 
turkeys  for  general  amusement,  and  that  this 
fact  was  known  to  appellantc^  and  had  been 
for  years.  On  the  trial  it  was  appellee's  con- 
tention that  the  explosion  was  cansed  by  the 
shunting  of  other  cars  against  the  car  load- 
ed with  dynamite.  Api>ellant8  undertook  to 
disprove  this  theory  of  appellee  by  showing 
that  none  of  the  engines  which  could  have 
shunted  the  car  were  In  a  position  to  do  so 
at  the  time  of  tbe  accident  They  also  un- 
dertook to  show  that  the  »plosion  was  caus- 
ed by  a  man  by  the  name  of  Walter  Rodgera 
shooting  into  the  car  with  a  22-caliber  rifle. 

The  only  two  errors  relied  upon  for  re- 
versal are:  First,  the  admission  of  incompe- 
tent evidence;  second^  the  exclusion  of 
competent  evidence. 

On  cross-examination,  Conductor  Yerkes, 
who  was  in  charge  of  the  train  -which 
brought  the  car  of  dynamite  to  Jelllco,  was 
asked  In  r^;tiVd  to  certain  rules  of  the  South- 
ern Railway  Company  adopted  by  It  for  the 
purpose  of  governing  the  conduct  of  Its  em- 
ployte  In  handling  dynamite  cars.  These 
rules  were  read  to  the  Jury,  over  the  ob- 
jection of  appellants.  It  may  be  conceded 
tiiat  the  admission  of  this  evidence  was  im- 
proper, for  this  court  is  committed  to  the 
doctrine  that  the  care  employes  of  compan- 
ies must  exercise  in  tbe  operation  of  cars, 
BO  far  as  the  general  public  Is  concerned,  is 
to  be  determined  by  the  principles  of  law, 
and  not  by  the  rules  adopted  the  company 
for  tbe  guidance  of  Its  employte.  Louisville 
Railway  Co.  v.  Gaugh,  133  Ky.  467,  118  S. 
W.  276.  The  court  also  permitted  tbe  rules 
of  the  Keystone  Powder  Manufacturing  Com- 
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pany,  vUtib  nunn&etnnd  tbe  dynamite  in 
qoMtlini,  to  be  read  aa  erldence.  VbiM  ml- 
deDce,  while  not  material  one  way  or  the 
otber,  ahoold  not  lurn  been  admitted  for  the 
same  reason. 

Tbe  -witneBB  StanflU,  who  waa  In  i^iaige  of 
Sontfaem  Bailway  engine  No.  686^  testlfled 
on  the  trial  that  it  waa  hla  duty  to  take  tbe 
engines  to  the  cinder  pit  for  tbe  purpose  of 
Cleaning  ont  tlw  fire  Iwxea,  and  that  on  Ibe 
oocaaUm  In  qnestlon  he  bad  talrai  engtaie  No. 
686  to  tbe  cinder  pit  and  waa  on  flie  engine 
when  tbe  ezDloslon  occurred.  On  croes-ex- 
amlnatlim  he  waa  taked  whether  or  not,  on 
a  trip  from  Indian  Territory  to  St  lionia; 
he  liad  not  told  Dr.  John  Sllw  that  be  had 
ahoved  the  cars  back  and  cansed  tbe  ea^lo- 
slon.  He  denied  making  thla  statement 
Dr.  SHer  waa  then  Introduced  by  appellee  In 
rebuttal.  Slier  teBl;lfled  that  Stanflll  told 
htm  that,  at  the  time  of  tbe  accident,  be 
was  a  hostler  In  charge  of  tbe  engines  in  the 
yard  In  Jelllco,  and  that  he  kicked  the  car 
or  cars  against  the  one  that  exploded,  and 
the  force  of  the  explosion  knocked  him  down. 
Thereafter  appellants  sought  to  introduce 
Stanflll  for  the  purpose  of  tutvlng  the  latter 
tell  tbe  exact  conversation  with  Dr.  SUer 
and  explain  tbe  circumstances  under  which 
it  took  place.  Tbe  court  declined  to  permit 
this  evidence  to  go  to  the  Jury.  Tbe  Jury 
was  excluded,  and  the  answers  of  Stanflll 
to  the  questions  were  allowed  by  agreement 
to  be  made  In  the  nature  of  an  avowal. 
Stanflll  avowed  that  he  and  Dr.  Slier  sat 
together  on  the  train  from  Indian  Territory 
to  St.  Louis  and  had  quite  a  talk;  that  while 
they  were  together — a  period  of  about  four 
hours — Dr.  SUer  consumed  a  quart  of  whis- 
ky; that  in  the  course  of  their  conversation 
the  question  of  the  Jelllca  exploslcm  waa 
brought  up,  and  Dr.  Slier  asked  blm  what 
caused  it;  that  witness  stated  some  people 
thought  the  explosion  was  caused  by  Walter 
Bodgers'  shooting  Into  the  car,  while  others 
thought  It  was  caused  by  a  car  or  cars  being 
shunted  Into  the  dynamite  car ;  that  he  told 
Dr.  SUer  that,  as  he  was  tbe  hostler  in 
cba^e  of  Southern  Railway  engine  No.  €86, 
he  waa  accused  by  some' people  of  causing 
the  explosion. 

Tbe  leading  case  upon  the  question  of  Im- 
peaching a  witness  by  showing  that  he  has 
made  statemrats  contradictory  to  those  made 
upon  tbe  trial  Is  the  Queen's  Case,  2  Brod. 
&  Blng.  313,  314.  Tbe  unanimous  opinion  of 
the  Judges  was  delivered  by  Abbott,  O.  J., 
and  in  the  course  of  his  opinion  he  said: 
"The  legitimate  object  of  the  proposed  proof 
is  to  discredit  the  witness.  Now,  the  usual 
practice  of  the  courts  below,  and  a  practice 
to  which  we  are  not  aware  of  any  excep- 
tion, Is  this:  If  it  be  intended  to  bring  tbe 
credit  of  a  witness  into  question  by  proof  of 
anything  that  he  may  have  aald  or  declared, 
touching  the  cause,  the  witness  Is  first  asked, 
npon  croflB-examlnatlon,  whether  or  not  he 
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baa  said  or  dedared  that  wUcih  la  Intended 
to  be  jurored.  If  tlie  witneaa  admlta  flie 
words  or  dadarationa  Impoted  to  blm,  tlw 
proof  on  the  other  side  becomes  unneces- 
aary;  and  tbe  witneaa  baa  an  opportonltj 
of  giving  anCb  reaaon,  explanation,  or  excul- 
pation of  bla  conduct.  If  any  there  may  be. 
aa  tbB  particular  drcometancea  of  the  trans- 
action may  happen  to  furnish;  and  thua  tbe 
whole  matter  la  brought  before  tbe  court  at 
once,  which.  In  onr  opinion,  la  tbe  most  con- 
venient course.  If  the  witness  denies  the 
words  or  declarations  Imputed  to  him,  tbe 
adverae  party  haa  an  opportunity  afterwards 
of  contending  that  the  matter  of  tbe  speech 
or  declaration  la  autih  that  be  ia  not  to  be 
bound  by  the  enawers  oi  the  witness,  but 
may  contradict  and  falsify  It;  and,  If  it  be 
found  to  be  such,  hla  proof  In  contradiction 
will  be  received  at  tbe  proper  season.  If  the 
witness  declines  to  give  any  answer  to  the 
question  proposed  to  him,  by  reason  of  the 
tendency  thereof  to  criminate  himself,  and 
the  court  is  of  the  opinion  tliat  he  cannot 
be  compelled  to  answer,  the  adverse  party 
has,  in  this  instance^  also,  his  subsequmit  op- 
portunity of  tendering  his  proof  of  tbe  mat- 
ter, which  Is  received,  if  by  law  It  ought  to 
be  received.  But  the  possibility  that  the 
witness  may  decline  to  answer  the  question 
atCorda  no  sufficient  reason  for  not  giving 
him  the  opportunity  of  answering,  and  of 
offering  such  explanatory  or  exculpatory 
matter  as  I  have  before  alluded  to;  and  It 
is,  in  our  opinion,  of  great  importance  that 
this  opportunity  should  be  thus  afforded,  not 
only  for  the  purpose  already  mentioned,  but 
because,  If  not  given  In  the  first  instance,  it 
may  be  wholly  lost;  for  a  witness,  who  has 
be^  examined,  and  bas  no  reason  to  sup- 
pose that  his  further  attraidance  Is  requisite, 
often  departs  the  court,  and  may  not  be 
found  or  brought  back  until  the  trial  be  at 
an  end.  So  that,  if  evidence  of  this  sort 
could  be  adduced  on  the  sudden  and  by  sur- 
prise, without  any  previous  Intimation  to 
tbe  witness  or  to  the  party  producing  him. 
great  injustice  might  be  done;  and,  In  our 
opinion,  not  unfrequently,  would  be  done 
both  to  the  witness  and  the  party ;  and  this 
Is  not  only  In  tbe  case  of  a  witness  called 
by  a  plaintiff  or  prosecutor,  but  equally  so 
in  the  case  of  a  witness  called  by  a  defoid- 
ant;  and  one  of  tbe  great  objects  of  tbe 
course  of  proceeding,  established  In  our 
courts,  is  the  prevention  of  surprise,  as  far 
as  practicable,  upon  any  person  who  may  ap- 
pear therein." 

The  purpose  of  asking  the  witness,  whose 
testimony  Is  sought  to  be  Impeached,  as  to 
the  time,  place^  and  person  Involved  in  the 
supposed  contradiction,  Is  twofold:  First,  to 
give  him  an  opportunity  to  correct  the  state- 
ment already  made  on  the  witness  stand; 
second,  to  give  him  an  opportunity,  on  re-ex- 
omination,  to  explain  the  nature,  circumstan- 
ces, meaning,  and  design  of  what  be  la  j/itw 
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ed  elsewhere  to  hare  said.  Greenleaf  on  Evi- 
dence (ISth  Ed.)  S  462.  Bat,  inasmacb  as  the 
Impeached  witness  may  not  be  Introduced  at 
all,  we  are  Inclined  to  the  opinion  that  the 
Te-examlnatlon  should  not  be  limited  to  the 
time  the  witness  Is  on  the  stand,  but  that 
he  ma7  be  recalled  for  the  purpose  of  ex* 
plaining  tiis  alleged  contradictory  Btatement 
This  Tiew  is  sustained  by  the  early  case  of 
State  T.  Wlnkley,  14  N.  H.  4S0,  where  the 
court  said:  "The  facts  stated  In  this  case 
render  It  necessary  to  Inquire  how  far  a  wit- 
ness whose  testimony  has  been  impeached 
b7  erldoiee  that  he  has  made  contradictory 
statements  In  relation  to  the  same  transac- 
tion may  be  permitted,  on  his  re-ezamlna- 
tioD,  to  give  his  statement  ot  the  conversa- 
tlons  In  which  the  contradictions  of  bis  pres- 
ent testimony  are  said  to  have  been  mada 
Holmes,  a  witness  for  the  state,  testified  to 
a  certain  transaction.  The  prisoner  Urm  in- 
troduced three  witnesses,  Fosa,  Loclie^  and 
Avery,  whose  testimony  tended  to  prove  that 
Holmes  had  given  accounts  of  that  transac- 
tion inconsistent  with  tbe  truth  of  his  testi- 
mony. All  these  witnesses  related  conver- 
sations between  themselves  and  Holmes. 
Holmes  was  then  recalled  by  the  Attorney 
Genml,  and  was  asked  what  he  said  to 
Foss,  Locfc^  and  to  Avery,  on  the  several  oc> 
castons  to  which  their  tesUmony  referred. 
This  was  objected  to,  but  was  permitted  by 
tbe  court  to  be  put;  tbe  court  rnllng  that 
Holmes  might  state  all  the  conversations  he 
bad  with  these  witnesses,  at  the  times  to 
which  they  referred.  To  this  ruling  the  pris- 
oner excepts.  Holmes  was  recalled  because 
Ills  testimony  had  been  Impeached.  Three 
witnesses  bad  testified  that  in  certain  con- 
versations be  had  made  certain  statements. 
Upon  these  points,  therefore,  he  was  entitled 
to  be  heard,  either  by  way  of  express  denial 
that  be  bad  made  the  statements,  or  by  ex- 
plaining or  quailing  them.  Tbeir  effect 
npon  bis  credibility  might  have  been  destroy- 
ed by  evidence  that  they  were  made  in  an 
Ironical  manner  and  ton^  by  showing  that 
tbey  were  connected  with  other  remarks  In 
such  a  way  that  they  onght  not  to  impair  his 
credit,  or  that  he,  could  not  have  been  sup- 
posed to  be  serious  In  making  them."  Again: 
"The  Inquiry,  in  relation  to  each  of  the  three 
witnesses,  was  limited  to  the  particular  con- 
versations to  which  they  alluded,  and  the 
only  point  we  intend  to  decide  Is  that,  when 
the  credit  of  the  witness  has  been  impeached 
by  proof  that  in  a  certain  conversation  he 
had  made  statements  Inconsistent  with  the 
truth  of  bis  testimony,  he  may  on  bis  re-ex- 
amlnatlon  state  what  that  conversation  was. 
We  are  not  aware  that  any  direct  authorities 
are  to  be  found  on  this  matter,  and  we  are 
led  to  this  con<du8lon  by  a  regard  for  what, 
as  it  Beans  to  us,  the  intoMts  of  truth  and 
justice  require.  This  view  of  the  case,  as  It 
appears  to  us  to  be  a  ■onsd  one,  avoids  the 
objection  which  exists  to  proving  that  the 
witness  has  made  statements  at  other  times 


similar  to  his  t^itlmony.  and  thus  fortifying 
his  testimony  by  his  declarations  made  out 
of  court" 

The  same  role  Is  recognised  In  the  case  of 
Hedge  v.  Glapp,  22  Conn.  262,  68  Am.  Dec. 
424,  where  the  court  said:  "In  the  present 
case,  at  any  rate,  we  see  no  cause  for  the 
plaintiff's  complaint.  His  witness  was  still 
within  his  reach,  and  subject  to  bis  control, 
after  the  Impeatdiing  testimony  had  been 
heard;  and  all  the  cases  agree  In  determin- 
ing that,  in  such  case,  the  witness  could  have 
been  recalled  by  the  plalntUC.  for  tbe  pur- 
pose  of  explanation." 

As  the  Impeached  witness  may,  as  it  Is 
pointed  out  in  the  Queen's  Case,  supra,  leave 
the  scene  of  the  trial,  and  cannot  thai  be  in- 
troduced, we  conclude  that  it  Is  always  proi>- 
er  to  p^mlt  him.  on  re-examlnaUon,  while 
on  the  stand,  to  explain  the  supposed  contra- 
dictory stat^ent  On  tbe  other  hand,  as  the 
Impeaching  witness  may  -not  be  introduced 
at  all,  and  there  may  be,  therefore,  no  neces- 
sity for  explanation,  we  conclnde  that  the 
Impeached  witness  may  be  recalled  and  then 
given  an  opportunity  to  exi^ain.  In  other 
words,  the  Impeached  witness  at  one  stage  of 
the  proceedings  or  another  should  always  be 
given  an  opportunity  to  e^laln  the  siqiposed 
contradictory  statement 

But  the  question  still  remains  whether  tbe 
action  of  the  court,  in  admitting  the  rules  of 
the  Southern  Railway  Company  and  of  the 
Keystone  Powder  Manufacturing  Company, 
and  excluding  the  explanatory  statements  of 
the  witness  Stanfill,  was  ^judicial  to  the 
substantial  rights  of  appeUants. 

The  trial  In  this  case  consumed  about  two 
weeks.  The  transcript  of  testimony  consists 
of  1,852  typewritten  pages.  Appellee  Intro- 
duced 34  witnesses  In  chief,  to  prove  what 
caused  the  explosion  and  how  It  affected  and 
damaged  his  property,  and  one  witness  in  re- 
buttaL  App^lants  Introduced  86  witnesses 
In  chief,  to  show  how  the  explosion  was 
caused,  and  6  witnesses  In  rebattaL  Mght 
of  appellee's  witnesses,  who  were  in  a  posi- 
tion to  see.  testified  that  thc^  saw  the  loMe 
cars  run  down  tbe  track  and  strike  tbe  car 
loaded  with  dynamite^  whoi  the  explosion 
occurred.  Nine  other  witnesses  for  appellee 
testified  that  they  saw  the  cars  switdilng 
and  going  towards  the  point  where  the  Ex- 
plosion took  place.  Four  other  witnesses  for 
appellee  testified  that  th^  were  close  enough 
to.  and  did,  hear  the  striking  of  the  cars  to- 
gether, and  immediately  after  heard  tbe  ex- 
plosion. Thus  the  witness  Stanfill  was  Im- 
peached, not  merely  by  evidence  of  contra- 
dictory statements,  bnt  by  evidence  trading 
to  show  the  falsity  of  his  testimony.  When 
the  testimony  referred  to  above  Is  considered 
In  the  light  of  the  fact  that  the  car  load  of 
dynamite  was  placed  at  a  point  where  the 
public  In  large  numbers  were  in  the  habit  of 
pasBlng  to  and  fro,  and  where  th»e  is  some 
evidence  tending  to  show  that  it  was  a  com- 
mon shooting  ground,  and  that  the  car  was 
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not  propwlj  placarded,  and  that  no  person 
was  placed  In  Charge  of  the  car  to  give  the 
public  warning  of  the  tact  that  It  contained 
dynamite,  we  condnde  that  the  alleged  er- 
rem  of  the  trial  court  reapectlng  the  matters 
abore  refwred  to  were  not  prejadldal  to  the 
substantial  ili^ta  of  appellant  Indeed.  It 
would  be  difficult  to  conduct  a  trial  lasting 
80  long  and  anbracing  such  a  large  number 
of  witnesses  without  wtUng  some  sU^t  er- 
rors  in  the  admission  or  excInsloD  of  eT^ 
deuce. 
Judgnunt  affirmed. 


KILCOTN  T.  CHIOAOO,  ST.      ft  N.  O. 
R,  CO. 

(Oonrt  of  Appeals  of  Kentacky.   Dec.  13,  1910.) 

1.  RAZI.BOADB  (I  75*>  — Right  o»  Wat  is 

SnSET  — MUNICXPAI,  OBDIHAirCB— BEPKAZ^ 

OonsTBncnoN. 

Ad  ordinance  of  the  city  of  Padocah  grant- 
ed a  right  of  way  for  a  railroad  on  a  designated 
street,  restricted  to  a  dngle  track  to  be  used 
only  for  the  pnrpfwe  <tf  one  side  of  a  "T"  for 
taming  trains;  and  inch  track  was  bollt  and 
used.  An  amendatory  later  ordinance  strati 
out  the  restriction,  and  provided  tbat  tbe  right 
of  way  should  only  aatnorize  tbe  conatroction 
of  a  sinele  main  track;  and  the  successors  of 
the  original  grantee  built  and  maintained  tbe 
main  track,  on  which  It  operated  through  frelxbt 
and  passenger  trains.  Held,  that  tbe  restriction 
in  the  ori^ial  ordinance  was  repealed,  and  that 
the  track  inillt  and  operated  in  accordance  with 
the  amendatory  ordinance  was  a  legal  structure. 

[Ed.  Note.— For  other  csaes^  see  Railroads, 
Dec;  Dig.  I  75.*] 

2.  LnrrrATion  of  Actions      85*)— Acnow 

FOB  IKJTJBT  TO  PrOPERTT— LtMrTATTOKS. 

Defendant  railroad  company,  under  author- 
ity of  a  munidpal  ordinance,  bollt  and  main- 
tained a  main  track  through  a  dty  street  in 
front  of  plaintifTs  proper^,  completing  its  track 
in  1902.  In  1909  plaintiff  brought  an  action  for 
damages  aliened  to  have  been  caused  by  defend- 
ant's operation  of  its  road.  Held,  that  the  ac- 
tion was  barred,  under  tbe  rule  that  an  action 
by  an  adjoining  property  owner  to  recover  dam- 
ages in  such  cases  for  injury  to  his  property  by 
reason  of  prudent  operation  <rf  the  railroad  is 
barred  in  five  years  after  the  operation  of  the 
rallnwd  was  begun. 
[Ed.  Note.— For  o^r  cases,  see  limitation 
.   of  Actions,  Cent  Dig.  |  3M;  Dec.  Dig.  |  55.*] 

3.  LnCITATION  OF  ACTT0N8  (i  S5*)  — ACTIOH 
FOa  INJUBT  TO   PbOPEBTT  —  IlTOKKASE  OF 

Road's  Business— Lihitations. 

The  five-year  period  within  which  an  ad- 
joining landowner  must  bring  action  for  inju- 
ries from  the  operation  of  a  railroad  is  not  ex- 
tended by  reason  of  the  fact  that  the  business  of 
the  road  has  greatly  increased  within  such  peri- 
od, as  to  bold  otherwiae  would  be  to  give  a  new 
cause  of  action  against  the  railroad  whose  busi- 
ness had  increased. 

fEd.  Note. — For  other  cases,  see  Umitation  ct 
Actions,  Cent  Dig.  S  304;  Dec  Dig.  S  55.*] 

4.  RAII.BOAD8  ($  222*)  —  Action  fob  Injttbt 
vaoH  Nbougent  Opkbation— Btxdbhcb. 

In  an  action  by  an  adjoining  landowner 
against  a  railroad  for  damages  from  the  negli- 
gent operation  of  its  trains,  tbe  mere  fact  that 
the  operation  of  the  trains  was  accompanied  by 
those  things  which  are  ioddental  to  the  run- 


ning of  such  trains  is  not  erldence  of  negUgent 
operation. 

lEU.  Note.— For  other  cases,  see  Railroads, 
Dee.  Dig.  |  222.«} 

6.  Pliadino  (S  434*)— Defect  Cubed  bt  Teb- 
DicT— Plea  of  I/Ivitations. 

A  plea  of  limitation,  in  an  action  by  an  ad- 
oining  landowner  against  a  railroad  company 
or  damages  from  the  operation  of  its  road, 
which  does  not  allege  In  words  that  tbe  cause  of 
action  did  not  accrue  within  five  years  before 
the  suit  was  brought  and  does  not  allege  that 
the  road  bad  been  In  operation  for  six  years,  al- 
though it  is  alleged  that  it  had  been  constructed 
fw  more  than  Ave  years,  is  not  formally  snffi- 
dent  bat  after  veroiet  and  jadgment  where  no 
objecticm  to  tbe  pleading  was  made  fn  tbe  trial 
court  and  the  case  was  heard  on  tbe  nmits, 
formal  defects  in  the  plea  are  cored. 

[Ed.  Note^Far  other  cases,  see  Pleading, 
Cent  Dig.  SI  1478-14S0;  DecTbig.  |  434. 

0.  AfFEAI,  and  EEBOB  (i  1170*)— BEVXB8AI. 

—  Ebbobs  Not  AnxonHO  Subbtahtial 

RiaHTS— Statutes. 

By  the  express  provisions  of  Civ.  Code 
Prac.  I  134  the  court  must  in  every  stage  of 
the  action  Aeregard  any  error  or  defect  in  the 
proceeding  which  does  not  affect  the  snbstan- 
tial  rights  of  tbe  adverse  party,  and  no  Judg- 
ment shall  be  reversed  or  asected  by  reason  of 
such  error  or  defects. 

[Ed.  Note.^For  other  eases,  see  Appeal  and 
^TO^^Gent  Dig.  M  4540-454C;   Dec  Dig.  i 

Appeal  from  Circuit  Court,  McCradEMi 
County, 

Action  by  Fannfe  Kllcoyn  against  tbe  Chi- 
cago, 8t  Louis  &  New  Orleans  Railroad 
Company,  etc.  From  a  Judgment  for  de- 
fendant plaintiff  appeals.  Affirmed. 

MlUer  ft  Miller  and  B.  T.  Ughtfoot,  for 
appellant  THieeler  ft  Hashe^  Blewltt  Lee, 
and  Trabne,  Doolan  ft  Cox,  for  appellee. 

HOBSON.  J.  On  March  81,  ISSS,  the  gen- 
eral council  of  the  dtar  tii  Paducah  adopted 
an  ordinance  whidi  contained,  among  other 
things,  these  provisions: 

"(1)  That  the  right  of  way  is  hereby  grant- 
ed to  tbe  (Siesapeake,  Ohio  and  Southwest- 
em  Railroad  GomiMuiy,  Its  aasodates  or  as- 
signs, to  construct  Its  trades  OYtx  and  along 
that  part  of  Trimble  street  betweok  Ei^th 
and  Ninth  streets,  and  over  and  along  that 
part  of  Ninth  street  between  the  west  side 
of  Trimble  street  and  Burnett  street  in  the 
cit7  of  Paducah,  and  to  run  and  operate  Its 
trains  of  cars  over  said  street  hereinbefore 
designated. 

"(2)  It  Is  however,  provided  that  the  right 
of  way  granted  herein  over  Ninth  street 
shall  only  authorize  the  construction  of  a 
single  tra(^  over  Ninth  street  below  Trim- 
ble street,  and  said  track  shall  be  used  only 
for  the  purpose  of  one  side  of  a  *Y*  for  turn- 
ing trains,  and  shall  not  t>e  used  for  the  pur- 
poae  of  standing  trains,  cars  or  locomotives 
upon  or  thereon  any  further  or  longer  than 
Is  necessary  to  make  the  turn  or  change  of 
each  train  or  locomotive." 

The  railroad  company  constmcted  a  dngle 
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track  Id  Ninth  street  between  Trimble  and 
Burnett  streets,  and  used  it  for  a  number 
of  years  for  the  purposes  set  out  In  tbe  or* 
<1I nance.  Thomas  Kllcoyn  owned  a  lot  at  the 
corner  of  Trimble  and  Ninth  streets  in  front 
of  which  the  track  referred  to  ran.  On 
March  1,  1889,  he  brought  a  suit  against  the 
railroad  company  to  recover  damages  for 
the  construction  and  operation  of  the  rail- 
road on  the  street  in  front  of  his  property. 
That  suit  was  tried  on  April  22,  1890,  and 
resulted  In  a  judgment  in  his  favor  for  $100. 
In  tbe  year  1892  the  property  of  Thomas 
KUcoyn  was  sold  In  a  Judicial  proceeding 
and  was  bought  by  Fannie  Kllcoyn,  who  re- 
ceived a  deed  on  September  29,  1893,  there- 
for. After  this  the  Chesapeake,  Ohio  ft 
Southwestern  Railroad  Company  failed,  and 
the  railroad  property  passed  by  Judicial  sale 
to  the  purchaser,  and  finally  came  into  the 
hands  of  the  Chicago,  St.  Louis  ft  New  Or- 
leans Railroad  Company.  On  September  15, 
1897,  tbe  conndl  of  the  city  of  Paducah 
passed  an  oidlnance  which  provided  as  fol- 
lows: 

"Section  1.  That  an  ordinance  entitled,  'An 
ordinance  granting  the  right  of  way  to  the 
Chesapeake,  Ohio  and  Southwestern  Railway 
Company,  over  parts  of  Trimble  and  Ninth 
streets  in  the  city  of  Paducah,'  adopted 
March  26,  1888,  and  approved  Bfarch  31, 
1SS8,  be  and  the  same  Is  hereby  amended 
by  striking  out  therefrom  and  repealing  sec- 
tion 2  of  said  ordinance  and  Inserting  In  Hen 
thereof  the  following  as  section  2,  of  said 
ordinance,  namely: 

"Sec.  2.  It  is  herein  provided  that  the 
right  of  way  granted  herein,  over  Ninth 
litreet,  shall  only  authorize  the  constmctlon 
of  a  single  main  track  over  Ninth  street  be- 
low Trimble  street" 

The  railroad  company  then  extended  Its 
track  from  Trimble  street  to  Cairo,  III.,  and 
made  it  a  trunk  line,  over  which  it  operated 
through  passenger  and  freight  trains,  which 
passed  In  front  of  the  Kllcoyn  property. 
The  road  to  Cairo  was  completed  in  the  year 
1902,  and  the  trains  referred  to  have  been 
operated  over  It  during  the  year  1003  and 
ever  since.  On  December  24,  1909,  Fannie 
Kllcoyn  brought  this  suit  against  the  rail- 
road company,  alleging  that  by  reason  of  the 
tnilldli^  of  the  railroad  the  operation  of  the 
trains,  the  negligent  and  careless  manner  in 
which  they  were  operated,  and  their  great 
number  and  weight,  her  property  had  prac- 
tically hem  ruined;  that  it  consisted  of  a 
storehouse  and  a  dwelling;  that  the  store- 
house could  not  be  used  for  mercantile  pur- 
poses; that  the  walls  of  tbe  building  were 
cracked,  and  It  was  so  shaken  by  the  trains 
that  Its  value  as  a  building  had  been  de- 
stxt^ed;  that,  by  the  negligent  operation  of 
the  trains  and  engines,  great  qnantitles  of 
soot,  cinders,  and  smoke  were  habitually 
thrown  into  her  dwelling  house,  so  that  she 
could  not  live  there;  and  that  because  of  the 
continual  noises  unnecessarily  made  by  the 


defendant,  and  the  number  of  cars  allowed 
to  stand  on  tbe  track,  and  Its  use  as  a 
switching  place,  her  property  had  been  dam- 
aged in  all  $10,000,  fat  which  she  prayed 
Judgment  The  railroad  company  and  Its 
lessees  filed  an  answer  in  which  they  denied 
the  allegations  of  the  petition  and  pleaded 
limitation.  The  circuit  court  upon  the  evi- 
dence Instructed  tiie  Jury  peremptorily  to 
find  for  the  defendants,  and,  the  petition 
having  been  dismissed,  the  plaintiff  appeals. 

We  think  It  clear  that  tbe  ordinance  of 
September  15,  1897,  striking  out  section  2  of 
the  ordinance  of  March  31,  1888,  and  sub- 
stitutlDg  therefor  section  2  of  the  ordinance 
of  September  15,  1897,  was  Intended  to  do 
away  with  the  restrictions  placed  upon  the 
railroad  company  In  section  2  of  the  ordi- 
nance of  1888;  and  that  the  only  restriction 
that  was  intended  to  remain  is  that  the  rail- 
road company  should  only  construct  a  single 
main  track  over  Ninth  street  below  Trlmbie 
atreet  The  ordinance  as  thus  amended  au- 
thorizes the  constmctlon  of  a  single  main 
track  over  Ninth  street  below  Trimble  street, 
and  the  track,  having  been  built  In  the  street 
and  operated  pursuant  to  the  ordinance,  was 
a  legal  structure.  In  the  case  of  L,  &  N. 
R.  R.  Co.  V.  Orr.'Ol  Ky.  109,  16  S.  W.  8,  12 
Ky.  Law  Bep.  756,  the  rule  was  laid  down 
that  an  action  by  an  adjoining  property  own- 
er to  recover  damages  in  such  cases  for  the 
injury  of  bis  property  by  reason  of  the  pru- 
dent construction  and  operation  of  the  rail- 
road Is  barred  In  five  years  after  the  rail- 
road la  built  and  begun  to  be  operated.  Tbe 
rule  was  reaffirmed  In  Stlckley  v.  C.  &  O.  R. 
R.  Co.,  93  Ky.  323,  20  S.  W..261,  14  Ky.  Law 
Rep.  417,  in  Roulston  v.  C.  ft  O.  R.  R.  Co., 
54  S.  W.  2.  21  Ky.  Law  Rep.  1507,  and  in 
Ferguson  v.  Covington,  etc.,  R.  R.  Co.,  lOS 
Ky.  602,  67  S.  W.  460,  22  Ky.  Law  Rep.  371. 
The  rule  has  been  so  often  declared  that 
the  question  Is  no  longer  open,  and  If  It 
should  he  changed  the  remedy  must  be  given 
by  the  Legislature.  There  Is  nothing  in  this 
case  to  take  It  out  of  the  rule  laid  down  in 
tbe  cases  dted.  In  those  cases,  as  here,  traf* 
fic  over  the  road  had  been  begun  more  than 
five  years  before  the  suit  was  brought;  It 
had  Increased  within  five  years  before  the 
suit  was  brought  and  greater  damage  had 
been  done,  but  this  does  not  affect  the  quea* 
tlon.  The  railroad  Is  a  permanent  stmctur^ 
and  the  property  owner  must  know  that,  as 
the  business  of  the  road  Increases,  the  trains 
will  increase.  He  has  five  years  in  which  to 
bring  his  action,  and  the  time  cannot  be  ex- 
tended by  reason  of  the  fftct  that  tbe  busi- 
ness of  the  road  has  greatly  increased.  To 
so  hold  would  be  to  ignore  the  rule;  for  the 
reason  that,  as  the  country  builds  up,  the 
business  of  alt  railroads  Increases.  The  rail- 
road has  the  right  to  use  Its  tra<^  for  Its 
business  as  It  Increases,  and  Its  lawful  use 
of  its  own  property  cannot  give  rise  to  a 
fresh  cause  of  action. 

It  Is  Insisted  that  the  petition  here  cbarg- 
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ed  a  n^lgent  operation  of  the  trains,  by 
reason  of  which  the  plaintUTs  property  had 
been  Injured.  This  Is  txne,  but  there  was 
no  pnxrf  on  the  trial  to  sustain  the  allega- 
tion, which  was  denied.  The  running  of 
heavy  trains  with  heavy  engines  Is  necessar- 
ily accompanied  with  noise,  smoke,  and  the 
Jarring  of  the  ground.  If  proof,  of  these 
things  was  sufflclrat  to  show  a  negligent 
operation  of  trains,  then,  In  every  case,  there 
might  be  a  recovery  after  five  years.  There 
was  no  proof  that  the  trains  were  operated 
at  any  greater  speed  than  allowed  by  law,  or 
that  anything  required  by  law  in  their  opera- 
tion was  omitted.  The  mere  fact  that  the 
operation  of  the  trains  was  accompanied  by 
those  things  which  are  usually  Incident  to 
the  operation  of  such  trains  la  no  evidence 
that  the  trains  were  negligently  operated. 

Lastly,  It  Is  Insisted  that  the  plea  of  limi- 
tation was  not  sufficiently  made;  that  Is,  that 
the  plea  Is  formally  Insufficient  This  Is 
true.  The  plea  does  not  allege  In  words  that 
the  plaintiff's  cause  of  action  did  not  accrue 
within  five  years  before  the  suit  was  brought, 
and  It  does  not  allege  that  the  road  had 
been  In  operation  for  six  years,  although  It 
alleges  that  It  has  been  constructed  for  more 
than  five  years.  The  rule  Is  that  formal  de- 
fects In  a  plea  are  cured  by  the  verdict  and 
Judgment  where,  as  here,  no  objection  was 
made  to  the  pleading  in  the  trial  court,  and 
the  evidence  on  the  whole  case  was  heard  on 
the  merits.  By  section  134  of  the  Civil 
Code  of  Practice,  the  court  must  In  every 
stage  of  an  action  disregard  any  error  or  de- 
fect In  the  proceedlDgs  which  does  not  affect 
the  substantial  rights  of  the  adverse  party, 
and  no  Judgment  shall  be  reversed  or  affect- 
ed by  reason  of  such  error  or  defect. 

Judgment  afflrmed» 


IliLINOIB  CENT.  B.  00.  et  al.  t.  REED. 
(Court  of  Aiveals  of  Kentncliy.  Dee.  IS.  1910.) 

1.  Appxai.  Am  Ebmou  <|  837*)— Ssview— Veb- 
DicT— TAKina  Casi  nou  Juit— Btidkhct 

COKSIDEBEO. 

In  determining  whether  a  case  should  have 
been  taken  from       jury  upon  defeodant's  re* 

Sneat,  imly  the  plaintiffa  evidence  need  be  con- 
Idered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  De&  Di^  I  8ft7.*] 

2.  BAiLBOAns  (II  279,  282*)— OpebaTIOK— Iw- 

JUBY  TO  PEBSONS  NBAB  TbAOS— Eh^IDENCE— 

Beliancb  on  Assurance  or  Oonductob. 
Where  plaintiff  was  near  bis  wagon,  which 
was  standing  by  the  side  of  a  car,  and  the  wag- 
on was  struck  by  the  car  which  was  being  mov- 
ed, evidence  held  to  show  that  plaintiff  did  not 
rely  on  the  assurance  of  the  conductor  that  the 
wagoD  would  not  be  struck,  and  therefore  such 
assurance  was  not  the  proximate  cease  of  his 
injury  by  being  struck  by  the  wag<HL 

[Ed.  Note.— For  other  casefl.  see  Railroads, 
Cent  Dig.  1  901 ;  Dec  Dig.  fi|  279,  282.*] 

Appeal  from  Orcnlt  Court;  Mohlrabe^ 
Conn^. 


Action  by  3.  H.  Reed  against  the  Illinois 
Central  Railroad  Company  and  W.  H.  Bash. 
From  a  Judgment  for  plaintiff,  defaidaQt«  ap- 
peal.  Reversed  and  remanded. 

Blewitt  Lee,  R.  T.  Thomas  Jr.,  Taylor  ft 
Eavee,  <X  h.  BiTley,  and  TnU)ae,  Doolan  ft 
Cox,  for  appellants.  Xoet  ft  Laflbon  and 
Howard  ft  Oray,  for  BppeUe& 

CLAY,  O.  Charging  that  he  was  perma- 
nently Injured  by  the  negligence  of  appel- 
lants, Illinois  Central  Railroad  Company  and 
W.  H.  Bash,  appellee,  J.  H.  Reed,  brought 
this  action  against  them  to  recover  damages. ' 
The  Jury  returned  a  Terdlct  in  appellee's  fa- 
vor for  $6,000.  From  the  Judgment  based 
thereon,  this  appeal  Is  prosecuted. 

Several  grounds  for  reversal  are  relied  up- 
on; but,  In  view  of  the  conclusion  of  the 
court,  we  deem  It  necessary  to  consider  and 
pass  upon  one  question  only,  L  e..  whether  or 
not  the  trial  court  erred  In  refusing  to  award 
appellants  a  peremptory  instruction. 

Prior  to  the  time  of  the  accident,  appellee, 
a  farmer  of  Depoy,  Muhlenberg  county,  had 
ordered  a  small  sawmill  outflt,  including  a 
boiler,  from  a  firm  In  Cincinnati,  Ohio,  and 
had  it  consigned  to  him  at  Depoy  over  the 
Unes  of  appellant  Illinois  Central  Railroad 
Company.  On  November  4,  190S,  the  ma- 
chinery arrived  at  Depoy,  and  notice  of  Its 
arrival  was  given  to  appellee  by  the  agent  of 
the  railroad.  The  railroad  runs  through  De- 
poy from  east  to  west  On  the  south  side  of 
the  railroad  are  located  the  ticket  office,  slff- 
nal  station,  etc.,  while  Immediately  across 
the  main  track,  and  on  the  north  side  there- 
of, is  situated  a  switch  track.  Brancdiing  oft 
from  the  switch  track  and  extending  along 
the  side  of  It  is  a  spur  track  long  enough  to 
hold  some  eight  or  ten  cars.  The  car  con- 
taining appellee's  machinery  was  placed  on 
the  spur  track  for  the  purpose  of  being  un- 
loaded. Behind  this  car  there  had  also  been 
placed  some  three  or  four  cars  of  cinders. 
On  the  occasion  of  the  accident,  which  oc- 
curred on  Noivember  5, 1908,  appellee  and  his 
son,  Qayle  Reed,  and  a  negro  named  Bard, 
were  engaged  In  unloading  the  boiler  from 
the  car.  For  that  purpose  appellee  had  plac- 
ed his  wagon  along  the  side  of  the  car.  Aft* 
er  they  had  prized  the  boiler  over  to  the 
side  of  the  car  and  had  placed  skids  under 
it  extending  out  to  the  wagon,  appellee's  at- 
tention was  attracted  to  appellant  Bash  and 
his  train  crew,  who  were  in  l^e  act  of  con- 
pUng  an  engine  to  the  car  upon  which  appel- 
lee's machinery  was  loaded.  A{)pellant  Bash 
had  arrived  In  charge  of  a  coal  train  consist' 
Ing  of  an  engine  and  tender  nsed  for  the  pur- 
pose of  handling  frel^t  can  between  Central 
City  and  Graham.  The  train  bad  badced 
up  from  Orabam,  a  station  a  few  miles  west 
of  Depoy.  It  came  In  on  the  side  or  passing 
track,  about  200  yards  west  of  the  spur  track 
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on  wbldi  tbe  car  containing  appellee's  ma- 
clilnery  was  placed,  and  branched  off  from 
the  side  or  passing  trat^.  Appellant  Bash 
told  appellee  that  he  had  to  have  the  cars 
of  cinders  located  behind  appellee's  car.  Ap- 
pellee protested  that  his  boiler  would  fall 
off,  bot  Bash  rolled  by  directing  him  to  move 
the  skids  from  under  the  boiler  ao  they  wonld 
not  strike  an  onthouse  standing  near  the  rail- 
road trsck.  Appellee  then  prized  up  his  boil- 
er and  removed  the  skids,  during  vrhlch  time 
he  claims  that  the  train  crew  was  making 
an  unsuccessful  effQrt  to  couple  the  engine 
to  his  car.  When  the  skids  had  been  remov- 
ed, appellee  Inquired  of  Ba^  if  his  wagon 
was  in  the  way;  whereupon  Bash  replied, 
"No,  your  wagon  la  all  right."  After  assur- 
ing appellee  that  his  wagon  was  out  of  the 
way.  Bash  went  down  the  spur  track  by  the 
cinder  cars  to  get  the  numbers  of  tbe  cars 
and  to  see  that  the  last  car  remained  on  the 
track.  Upon  seeing  that  the  wheels  of  the 
last  car  kept  on  the  rails,  he  gave  the  engi- 
neer the  signal  to  go  out.  When  the  train 
b^an  to  move,  appellee,  becoming  afraid  that 
the  train  might  strike  his  wagon  and  to  make 
sure  that  it  would  not,  hurried  around  to  the 
rear  of  the  wagon.  Taking  a  coupling  pole, 
be  lifted  tbe  rear  wheels  of  the  wagon  some 
12  or  14  inches  further  from  the  car.  He 
then  ran  to  the  front  end  of  the  wagon,  and 
with  the  aid  of  a  piece  of  scantling  lifted  the 
front  wheels  about  tbe  same  distance  from 
tbe  car.  He  then  threw  the  scantling  down 
and  was  standing  near  the  tongue  when  the 
Inst  car  struck  the  front  wheels  of  tbe  wagon 
and  knocked  the  tongue  around  so  that  It 
struck  appellee  about  the  knees  and  threw 
blm  over  on  bis  head.  It  is  unnecessary  to 
detail  the  extent  of  appellee's  injuries,  or  to 
state  what  thereafter  happoied,  for  these 
matters  do  not  concern  the  particular  ques- 
tion under  eonsIderaUon. 

For  tbe  purpose  of  getting  before  us.  the 
full  effect'  of  appellee's  testimony,  we  quote 
In  full  his  evidence  with  reference  to  the 
.conductor's  assurance  and  the  circumstances 
attending  his  Injuries:  "Q.  lEou  know  who 
the  conductor  was?  A.  Mr.  Bash.  Q.  Go 
sUiead.  A.  He  came  op  to  couple  tbe  car,  and 
I  was  preparing  this  boUer  to  get  it  off,  pre- 
pared tbe  wagon  and  was  getting  the  boiler 
In  readiness  to  take  it  off  on  the  wagon,  and 
be  run  up  to  the  end  of  the  car —  Q.  With 
what?  A.  Engine.  Q.  Bnn  the  ^gtne  up  to 
the  car?  A.  Yes,  sir;  and  In  position  to  cou- 
ple. Q.  Front  of  the  engine  or  back  InT  A. 
Front  of  the  ffiiglne,  and  the  coodnctor  came 
to  tbe  front  of  the  engine,  and  I  asked  him 
-what  he  meant,  and  he  said  he  wanted  to 
conple  onto  that  car,  and  I  says  to  him,  'Ton 
are  not  going  to  take  the  car  out  and  my 
load  In  thlfl  position' —  Q.  Who  were  yon 
talking  to?  A.  The  condnctor.  Q.  Mr.  Badi. 
the  defiendant  here?  A.  Tea.  sir;  and  he 
aaya,  *YeSt  we  most  have  those  cars  of  dn- 
■dm,'  and  I  la^  *Are  yon  going  to  take  oat 


my  car  and  my  load  In  this  shape?*  and  be 
says,  *Tou  must  take  those  skids  back,*  and 
I  thtti  mounted  the  car,  and  my  son,  who 
was  with  me,  and  we  got  up  and  prized  the 
end  of  the  boiler  next  to  the  engine  up  and 
some  one  pushed  the  skid  back  for  us —  Q. 
Who  was  on  that  car  with  you  at  the  time? 
A.  I  don't  know  besides  my  son;  I  was  busy. 
And  we  then  raised  tbe  back  of  the  boiler, 
and  some  one  slid  tbe  skid  back  for  us,  and 
then  I  hurried  off  the  car,  having  but  little 
Ume,  and  I  a^ed  the  condnctor  should  my 
wagon  be  moved,  and  he  said  no,  that  was 
all  right,  and  he  sighted  down  the  side  of  the 
car.  Q.  You  asked  him  If  your  wagon  was  to 
be  moved?  A.  Yes,  sir.  Q.  Why  did  you  ask 
him  that?  A.  I  didn't  know  whether  it  was 
too  near  the  car  and  might  be  torn  up.  Q. 
What  did  he  teU  you.  A.  'No.'  I  Just  asked 
must  I  move  It,  and  he  said,  *No.'  Q.  Then 
what  did  you  do?  A.  By  this  time  they  were 
going  away,  hurrying  out,  and  I  was  afraid 
that  he  might  not  have  noticed  the  corner 
enough  to  know  whether  the  wagon  was  out 
of  the  way  or  not,  and  I  hurried  to  the  rear 
of  the  wagon  and  took  hold  of  the  coupling 
pole  and  Jerked  It  back  from  the  track.  Q. 
When  yon  moved  the  hind  wheels  in  that  con- 
dition, did  that  place  the  front  wheels  any 
closer  to  tbe  train?  A.  Xo,  sir.  Q.  Then 
^hat  <Ud  yon  do?  A.  I  run  to  the  front  of 
the  wagon  and  took  a  pole  that  was  under 
this  front  axle  and  lifted  it  up  and  slewed 
the  front  end  from  the  car  further.  Q.  How 
much  further  did  you  move  the  hind  wheels 
from  the  train  than  It  was  when  he  said  It 
was  safe?  (Objected  to.  Overruled.  To 
which  the  defmdant  excepted.)  A.  About  12 
or  14  inches.  Q.  How  much  further  from 
the  train  did  you  move  the  front  wheels  of 
the  wagon  than  when  the  conductor  told  you 
It  was  safe?  A.  12  or  14  or  15  inches,  not 
positive  exactly  about  that  Q.  Was  it  pos* 
slble  for  you  to  have  gotten  tbe  front  wheels 
any  closer  to  the  car  in  moving  it  that  way 
than  it  was  before?  A.  No,  sir.  Q.  You  mov- 
ed It  12  or  14  inches  further  away?  A.  Yes, 
sir.  Q.  Here  la  the  tongue;  yon  say  that  was 
planting  east?  A.  Yes,  sir.  Q.  Tbat  may  be 
Intukded  to  represat  the  wagon,  take  It  that 
way  for  the  moment,  which  side  were  you  on 
of  the  tongue?  A.  North  sIdCL  Q.  Tell  the 
Jnry  what  occurred.  A.  I  think  about  two- 
thirds  of  the  distance  from  the  wagon  to  the 
front  end  of  tbe  tongnew  Q.  What  taappmed? 
A.  One  of  tbe  last  cars  caught  this  fnmt 
wheel  and  cut  this  ttmgue  aronnd,  and  I  re- 
monbered  no  more." 

On  cross-examtaiatlon  app6!Iee  testified  as 
foltows;  Q.  Ton  knew  they  (the  rAlds)  bad 
to  be  takra  down?  A.  I  asked  If  he  was 
going  to  take  my  car  out,  and  be  ordered  me 
to  take  them  down.  Q.  The  car  was  not 
moved  nntll  yon  tocdc  tiie  skids  down?  A. 
No,  Sir.  Q.  Ton  say  yonr  wagon  was  stand- 
ing at  the  side  of  tbat  car?  A.  Tes,  sir.  Q. 
And  that  wagon  bad  what  !■  called  chocks 
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behind  It?  A.  Yes,  sir.  Q.  .What  idie  scant- 
ling were  they?  A.  About  4  by  6.  Q.  Four 
pieces  of  th^?  A.  Tes,  sir.  Q.  One  be- 
hind each  wheel  T  A.  Yes,  air.  Q.  About 
that  long?  A.  Something  like  that.  Q.  Yon 
say  yon  asked  him  If  yonr  wagon  was  dose 
-enough  for  the  car  to  strike  It?  A.  I  asked 
him  if  I  must  more  the  wagon  back,  and  he 
«ald,  'Na'  Q.  Yon  aAed  bim  If  the  wagm 
was  close  oiough  to  be  struck  by  the  car? 
A.  Asked  him  If  It  was  In  the  way.  Q.  You 
•did  more  yonr  wagon?  A.  Yea,  sir.  Q.  You 
moved  the  hind  wheda  and  frimt  wheels 
about  a  foot  from  where  they  were?  A.  Yes, 
sir;  I  think  so.  Q.  About  a  foot?  A.  Yes, 
sir.  Q.  What  did  you  move  that  wagm  for? 
A.  I  was  afraid  be  migfht  be  mistaken  and 
-tear  my  wf^n  up.  Q.  You  were  afraid  Oiat 
he  might  be  mistaken  and  that  yon  would  be 
too  close  and  get  your  wagon  torn  np?  A. 
Yes.  Bir.  Q.  When  you  moved  It,  you  thought 
you  moved  It  so  that  the  car  would  not 
-strike  It?  A.  Tes,  sir.  Q.  And  after  you 
moved  It  you  went  up  and  got  over  the 
tongue,  didn't  you?  A.  No,  sir.  Q.  Didn't 
you  state  a  while  ago  that  you  went  and 
got  over  the  tongue?  A.  I  think  you  are 
mistaken.  I  stepped  back  about  two-thirds 
of  the  length  of  the  tongue  from  the  wheel. 
Q.  What  did  you  do  that  for?  A.  If  it  hung 
on  the  wagon  so  there  would  be  room  to  get 
out.  Q.  You  thought  It  might  bang  on  the 
wagon?  A.  I  didn't  know  but  what  It  might 
Q.  Yon  stopped  there  to  see  if  It  was  going 
to  bang  on  the  wagon?  A.  To  wait.  Q.  To 
wait  and  watch  to  see  If  that  car  struck 
the  wagon  as  It  passed  by?  A.  Yes,  sir.  Q. 
That  was  your  purpose  in  standing  there? 
A.  No,  sir;  my  pur[>ose  in  standhig  there 
was  to  be  out  of  the  way  and  wait  for  the 
car  to  come  by.  Q.  You  were  also  watching 
to  see  If  the  car  struck  this  wagon  or  If  It 
would  strike  the  wagon?  A.  To  see  if  the 
wagon  would  be  missed.  Q.  Yon  went  there 
and  stood  by  that  tongue  to  see  If  the  car 
-would  strike  the  wagon?  A.  No,  sir;  didn't 
take  my  position  by  the  tongue,  didn't  have 
time  to  pick  a  position.  Q.  You  were  stand- 
ing there  watching?  A.  Yes,  air,  Q.  And 
watching  to  see  If  the  car  would  miss  the 
wagon  as  It  went  by?  A.  I  was  watching  to 
see  if  they  would  tear  my  wagon  up." 

Appellee's  evidence  as  to  the  assurance 
given  by  the  conductor  and  the  manner  of 
his  Injury  Is  corroborated  by  that  of  his  son 
and  two  or  three  other  witnesses.  In  pass- 
ing, we  may  say  that  appellant  Bash  denies 
that  he  assured  appellee  that  his  wagon  was 
all  right,  and  claims  that  he  asked  appellee 
if  his  wagon  was  in  the  clear,  and  appellee 
replied,  "Yea."  But,  in  determining  whether 
or  not  a  peremptory  should  have  gone,  we 
must  consider  only  ttie  evidence  for  appellee. 

This  Is  not  a  case  where  the  train  was 
moved  without  any  warning.  The  conductor 
had  stated  his  purpose  to  appellee,  and  the 
Matter  knew  tliat  the  train  was  to  be  mored. 


Nor  Is  It  ft  case  whoe  thoM  In  diaige  of 
the  train  might,  with  the  exerdae  of  ordinary 
care,  have  known  of  appellee's  peril  and 
have  Btojnwd  the  train  tn  ttme  to  avoid  in- 
jtrlng  him.  Neither  appelant  Bash  nor  the 
engineer  was  notified  of  i^pdlee's  purpose 
to  atten^t  to  more  the  wagon  further  away 
from  the  track.  When  he  started  to  move 
the  wagtm,  the  t^aln  was  In  motion.  Nor  Is 
it  a  case  predicated,  nor  could  it  be  predi- 
cated, on  the  idea  that  appellee  was  not 
glvffli  a  reasonable  opportunity  to  tea<di  a 
place  of  safety.  Before  he  ran  to  tiie  wagon, 
he  was  In  a  place  of  safety,  and  had  be  re- 
mained there  no  Injury  would  have  resulted. 
The  sole  n^^lgraoe  x^ed  upon,  then,  is 
that  the  conductor  of  the  coal  train  assured 
him  that  his  wagon  was  all  right,  and  that 
his  Injuries  were  brou^t  abot^  because  of 
his  rdlance  upon  the  conductor's  assurance 
Indeed,  the  trial  court  permitted  the  case  to 
go  to  the  jury  because  of  the  assurance  and 
the  further  fact  that  the  conductor's  knowl- 
edge of  operating  trains  was  superior  to 
that  of  appellee,  and  the  appellee,  therefore, 
had  a  right  to  rely  upon  the  assurance.  It 
Is  manifest  that  whatever  assurance  the  con- 
ductor gave  related  solely  to  the  wagon. 
He  did  not  t^l  appellee  that.  If  the  latter 
left  a  place  of  safety  after  the  train  be- 
gan to  move  and  attempted  to  move  the  wa- 
gon, he  would  Iw  In  no  danger.  Moreover, 
It  Is  perfectly  patent  from  a  reading  of  ap- 
pellee's evidence  that  he  did  not  in  any  sense 
rely  upon  the  assurance  given  him  by  the 
conductor.  Had  he  relied  upon  the  conduc- 
tor's assurance,  he  would  not  have  gone  near 
the  wagon.  He  testified  unequivocally  that 
he  was  afraid  the  conductor  might  be  mis- 
taken and  that  the  train  might  tear  his 
wagon  up.  He  then  left  a  place  of  safety 
and  ran  to  the  wagon  for  the  purpose  of  mov- 
ing it  fartlier  from  the  passing  train.  After 
moving  the  wagon,  he  stood  near  tixe  tongue 
watching  to  see  If  the  train  would  strike 
his  Wagon.  He  stetes  that  he  thought  be 
was  out  of  the  way.  In  taking  this  action 
he  did  not  rely  upon  the  assurance  of  the 
conductor,  but  acted  In  disregard  of  that  as- 
surance. Being  afraid  of  the  conductor's 
Judgmfflit  in  the  matter,  he  substituted  there- 
for hia  own  Jud^ent  He  did  this  at  a 
time  when  those  In  charge  of  the  train  had 
no  notice  whatever  of  his  purpose.  Tliat  be- 
ing true,  they  could  not  have  apprehended 
that  he  would  take  such  a  course.  Having 
assured  him  that  his  wagon  was  safe,  appel- 
lante  might  have  been  liable  for  such  conse- 
quences as  would  have  reasonably  followed 
in  case  the  conductor  was  mistaken,  1  e..  tor 
the  destruction  of  the  wagon.  But  upon  no 
theory  could  appellants  be  hdd  liable  for 
such  consequences  as  could  not  have  been 
reasonably  anticipated — that  appdlee  would 
leave  a  place  of  safety  and  put  himself  In 
danger  In  case  the  moving  train  did  happen 
to  strike  the  wagon.  The  conducted  assur- 
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ance  had  nothing  whatever  to  do  with  ap- 
ptilee's  being  hurt  He  did  not  act  because 
of  the  assurance,  but  from  fear  that  the  cod- 
dactor  was  mistaken  In  the  assurance  that 
he  gave.  In  doing  this,  be  relied  solely  npcm 
his  own  Judgment,  hla  peril  was  of  his  own 
choosing,  and  he  necessarllj  assumed  the  risk 
of  Iwing  Injured.  That  being  true,  It  follows 
that  the  court  erred  in  failing  to  award  aih 
pellantB  a  peremptory  Instruction. 

Judgment  revised  and  cause  remanded  for 
a  new  trial  consistent  with  this  opinion. 


DOSS  T.  BOARD  OP  DIRBC3T0RS  OP 
IiOKO  PRAIRIE  LBV&B  DIST. 
<Sapreme  Court  of  Ariunsas.   Nor.  14,  1910.) 

1.  PaiNaPAL  AND  AOERT  (|  84*)— COHPXIf- 

SATiON  or  AoENT— Bad  Faith. 

Under  the  rule  that  an  sgeot  guilty  of 
fraud  in  discharging  his  duties,  cannot  recover 
compensation  from  his  principal,  an  agent  who 
was  guilty  of  fraud  In  his  trauBactiona  with 
others  in  discharge  of  his  agency,  so  as  to  cause 
hla  principal  to  Uttoate  In  oroer  to  maintain 
his  ngbta,  forfeited  nls  xl^t  to  compensation 
for  his  senrices. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  |  221;  Dec  Dig.  } 

2.  JnDOHB»T    (S    665*)  —  GOnOLirSITINBU — 

PxBsons  Coiroi.unKD. 

A  decree  la  conelusiTe  only  between  the 
parties  to  the  action  or  their  pnTles. 

[Ed.  Note.— For  other  casesL  see  Jnd^^ment, 
Cent.  Dig.  H  1177-1179;  Dec.  Dig.  |  665.*] 

8.  JunoioHT  (I  708*)  —  JiTDovEnr  as  Evi- 
nncB— AonoN  BsrwEEir  Duvbbert  Pab- 

TIES. 

Since  a  judgment  in  an  action  by  a  Jflvee 
district  against  one  contracting  to  construct  a 
levee  to  recover  amounts  paid  tnerefor  in  excess 
of  the  work  done,  because  of  the  collusive  fraud 
of  the  contractor  and  the  district's  agent  em- 
ployed to  superintend  the  work,  would  not  con- 
clude such  agent,  be  not  being  a  party  to  the 
action,  such  decree  was  not  admiuible  in  evi- 
dence for  the  district  in  a  subsequent  action  by 
the  agent  against  it  for  compensation,  to  show 
that  the  district  was  damaged  by  the  agent's 
frand,  though  it  could  show  fraud  therein  by 
the  same  evidence  introduced  for  that  purpose 
in  the  action  against  the  contractor. 

{Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  1230;  Dec.  Dig.  |  708.*] 

4.  Pbinoifaz.  and  Aobnt  a  89*)  — Action 
roB  Compensation— JuRT  Question. 

In  an  agent's  action  for  compensation,  de- 
fended on  the  ground  that  the  agent  had  been 
guilty  of  frand  In  discharging  bis  agency,  so  as 
to  damage  the  principal,  the  agent's  fraudulent 
conduct  in  the  discharge  of  his  duties  xtm  a 
question  for  the  Jury,  where  he  testifit^d  th;it  ha 
bad  not  done  anything,  wrongful  in  th<s  dis- 
cbarge  of  his  agency. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec  Dig.  8  80.*] 

Appeal  from  Circuit  Court,  I^ayette 
County ;  J.  M.  Carter,  Judge. 

Action  by  Zuble  Doss  against  the  Board  of 
Directors  of  the  Long  Prairie  Levee  Dis- 
trict. From  a  Judgment  for  defendants, 
plaintlft  appeals.  Reversed  and  remanded 
1m  new  trlaL 


CocAxDft,  Odle  &  Cowem  and  Warren  A 
Smith*  for  aweU&nt  H«U7  Moore^  Jr,  for 
aioidlees. 

HART,  J.  This  was  an  action  brought  by 
appellant  against  appellees  to  recover  the  sum 
of  $700  alltiged  to  be  due  upon  a  certificate 
of  indebtedness  Issued  to  Cbas.  Le  Tasseur 
for  services  while  in  the  onployment  of  ap- 
pellees, and  by  him  transferred  to  appellant 
App^lees  answered,  admitting  the  employ- , 
ment  of  Le  Vasseur,  and  the  issuance  of  the 
certificate  of  indebtedness  to  him  for  his  serv- 
ices; but  they  allied  facts  which  showed 
that  Le  Vassenr  was  guilty  of  fraud  In  the 
transaction  of  his  agency  and  that  the  cer- 
tificate was  Issued  t>efore  his  fraudulent  acts 
became  known  to  appellees.  The  facts  so  far 
as  are  material  to  a  determination  of  the  Is- 
sues raised  are  as  follows:  The  board  of 
Directors  of  the  Long  Prairie  Levee  district 
altered  Into  a  contract  with  the  Tally-Bates 
Construction  Oompany,  of  Uunphls,  Tenn.,  to 
construct  a  levee  in  Lafayette  county,  Ark. 
The  tward  employed  Ohas.  Le  Vassenr  as  its 
chief  engineer,  and  it  became  his  duty  as 
such  engineer  to  superintend  the  construc- 
tion of  the  levee  generally,  to  make  estimates 
of  the  amount  of  work  done,  to  see  that  It 
was  buUt  according  to  the  plans  and  specifi- 
cations provided  in  the  contract ;  and  in  gen- 
eral to  perform  such  duties  as  are  usually 
performed  by  chief  engineers  in  the  construc- 
tion of  levees.  Appellees  adduced  evidence 
tending  to  show:  That  Le  Vassenr,  during 
the  term  of  his  employment  by  them,  was  In 
collusion  with  the  Tally-Bates  Construction 
Company,  and  conspired  with  It  to  defraud 
ap[>ellees.  Ttiat  Le  Vassenr  was,  during  the 
term  of  his  employment  by  th^,  also  In  the 
service  of  the  Tally-Bates  Construction  Com- 
pany without  their  Imowledge  or  consent 
That  during  such  period  he  returned  false 
and  fraudulent  estimates  of  the  work  done 
by  said  construction  company  largely  in  ex- 
cess of  what  was  actually  done  by  It;  and 
that  he  was  guilt;  of  other  frauds  In  the 
conduct  of  bis  agency.  That  as  a  result  of 
his  dishonesty  appellees  were  compelled  to 
Institute  suit  against  the  Tally-Bates  Con- 
struction Company  to  recover  the  amounts 
lost  by  them  on  accoimt  of  his  fraudulent 
conduct,  and  collusion  with  said  construction 
company.  That  they  recovered  Judgment  in 
their  said  suit  against  the  Tally-Bates  Con- 
struction Company ;  but  that  they  were  com- 
pelled to  expend  the  sum  of  $600  for  attor- 
ney's fees  for  tbe  prosecution  of  the  suit  Le 
Vasseur  wss  a  witness  for  appellant  and  de- 
nied that  he  had  been  guilty  of  any  fraud 
whatever  In  the  dlsdiarge  of  his  duties  of 
chief  engineer  while  in  tbe  employment  of 
appellees ;  and  stated  that  he  had  discharged 
his  duties  In  an  efilcient  manner,  and  was 
In  every  way  faithful  to  the  interest  of  his 
employes.   The  trial  court  directed  the  Jury 
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to  retom  a  verdict  for  appellees,  and  the  case 
iE  here  on  appeaL  Did  the  court  err  In  di- 
recting the  Terdlct? 

The  rule  la  veil  settled,  both  by  the  text- 
writers  and  the  adjudicated  cases,  that 
where  the  agent  Is  guilty  of  fraud,  dishon- 
esty, er  unfaithfulness  In  the  transaction  of 
his  agency,  such  conduct  la  a  bar  to  the 
recovery  by  him,  of  wages  or  compensation. 
81  Cyc.  1496,  and  cases  dted  In  note  5; 
Clark  St  Sbyles  on  the  Law  of  Agency,  vol.  1, 
p.  819 ;  Story  on  Agency,  S{  333,  834 ;  Mech- 
em  on  Agency,  §{643,  798;  Tlftanyon  Agency, 
p.  418.  So  we  hold  the  law  to  be  that  where 
the  agent  Is  guilty  of  fraud  upon  his  prin- 
cipal In  the  transaction  of  hts  agency  and  his 
principal  Is  put  to  trouble  and  expense  of 
litigation  In  order  to  secure  his  rights,  the 
agent  forfeits  his  right  to  compensation  for 
his  services  as  a  penalty  for  his  fraudulent 
conduct. 

It  Is  not  dalmed  by  appellant  that  she  ac- 
quired any  greater  rights  t>y  the  transfer 
than  Le  Yasseur  bad  before;  but  she  in- 
sists that  the  court  erred  In  taking  from  the 
Jury  the  question  of  Le  Vasseur's  honesty 
and  faithfulness  in  the  discharge  of  the  du- 
ties of  his  agency ;  and  in  this,  we  think  ap- 
pellant la  right.  It  Is  well  settled  that  a 
Judgment  or  decree  Is  conclusive  only  be- 
tween the  parties  or  their  privies.  Avera  v. 
HIce,  64  Ark.  330,  42  S.  W.  409;  Treadwell 
V.  Pitts,  64  Ark.  447,  43  S.  W.  142;  Spauld- 
Ing  Mfg.  Co.  T.  Chaudoln,  87  Ark.  418,  112 
S.  W.  1087;  Crawford's  Digest,  vol.  1,  pp. 
523,  624.  "It  sometimes  happens  that  a 
third  person  and  an  ag^t  conspire  to  prac- 
tice a  fraud  upon  the  principal,  and  In  such 
a  case  the  principal  may  maintain  an  action 
against  either  or  both  to  recover  damages  for 
the  conspiracy  and  fraud.  And  the  fact  that 
the  principal  has  brought  an  action  and  re- 
covered against  the  agent  for  bis  fraud  as 
agent  does  not  prevait  a  subsequent  recovery 
against  the  third  person  for  his  fraud,  be- 
cause these  are  separate  causes  of  action." 
Clark  &  ffliyleB  on  the  Law  of  Agency,  vol. 
2,  pp.  1197,  119a  "In  such  case,  the  agent 
has  been  guilty  of  two  distinct  and  Independ- 
^t  frauds ;  the  one  In  bis  character  of  agent, 
the  other  by  reason  of  his  conspiracy  with 
the  third  person  with  whom  be  has  been  deal- 
ing."   lb.  1199. 

It  follows  that,  under  the  facts  as  shown 
by  appellees,  they  had  a  right  to  proceed 
against  either  the  Tally-Bates  Construction 
Company,  or  Le  Vasseur,  or  both.  They 
elected  to  sne  tbe  former.  The  latter  was 
not  made  a  party  to  tbe  suit  He  had  no 
legal  right  to  control  the  proceedings,  or 
to  make  a  defense  to  the  action,  or  to  prose- 
cute an  appeal  from  the  decree.  He  was  a 
stranger  to  that  suit,  and  Is  not  concluded  by 
the  Judgment  rendered  therein.  A  Judgment 
Is  evidence  of  nothing.  In  a  subsequent  ac- 
tion between  different  parties,  except  that  It 


had  been  rendered.  Thomas  t.  Hlnkle.  89 
Ark.  460.  It  follows  that  the  decree  In  the 
case  of  appdlees  against  the  Tally-Bates  Con- 
struction Company  Is  not  evidence  of  the 
facts  upon  which  the  decree  was  founded; 
that  Is  to  say,  the  decree  In  that  case  Is  no 
evidence  to  show  that  the  damages  which 
appellees  sustained  was  caused  by  the  fraud 
and  misconduct  of  Le  Vassenr.  In  short,  the 
fact  that  app^lees,  in  a  salt  against  tbe 
Tally-Bates  Construction  Company  alone  re- 
covered damages  for  alleged  fraud  and  col- 
lusion practiced  upon  them  by  said  construc- 
tion company  and  Le  Vassenr  Is  no  evidence 
that  Le  Vassenr  was  guilty  of  such  fraudu- 
lent conduct  That  was  a  fact  to  4>e  ivored 
by  other  evidence.  Of  course  appellees  had 
a  right  to  adduce  tbe  same  evid^ce  beard 
at  that  trial.  If  It  was  compet^t  Avera  v. 
Rice,  supra.  Le  Vasseur  testified  that  h» 
had  been  guilty  of  no  wrongful  condnct  af- 
fecting the  rights  of  appellees  vhlle  be  was 
employed  by  them.  This  presented  a  con- 
flict in  the  testimony  which  ai^llant  had  a 
right  to  have  submitted  to  the  Jury ;  and  the 
court  erred  in  directing  a  verdict  for  ai»- 
pellees. 

Other  errors  in  tbe  admission  of  testimony 
are  pressed  upon  us  as  grounds  for  a  reversal 
of  the  Judgment;  but  in  view  of  the  prin- 
ciples of  law  announced,  we  do  not  think  th^ 
will  be  likely  to  again  arise  on  a  retrial  of 
the  case;  and  we  will  not  discuss  them. 

For  the  error  In  directing  a  verdict  for  ap- 
pellees, the  Judgment  will  be  reversed  and 
the  cause  remanded  for  a  new  trlaL  . 


SHIBLB7  et  al.  t.  BTT.  SMITH  ft  VAN 
BUREN  DIST. 
(Supreme  Court  (tf  AAanaaa.   Oct  81,  1910t} 

1.  BBinoES  (I  12*)— CoifffTSuonoir— Ijcoisu.- 
TIVE  Authority. 

Conat.  art  7,  I  28,  conferring  on  county 
courts  exclusive  ori^nal  Jurisdiction  over  coun- 
ty taxes,  roads,  bridges,  etc.,  does  not  prevent 
the  Legislature  from  autbonzing  the  construc- 
tiou  of  new  roads  and  bridges  as  local  Improve- 
ments, and  hence  the  act  of  1909  (Laws  1900,  p. 
325),  creating  an  improvement  district  embrac 
ing  parts  of  two  counties,  for  the  constructioD 
of  a  bridge  over  a  navigable  river  between  the 
counties,  to  be  paid  for  by  assessments  on  prop- 
erty benefited,  is  not  Invalid*  espedally  since 
the  bridge  cannot  be  wholly  within  the  Jula- 
dietlra  of  the  county  court  w  either  ooonty. 

[Ed.  Note.— For  other  caiw;  see  Bridges,  Deo. 
Dig.  1 12.»] 

2.  Bbidobs  (I  12*)  —  CoiraraTTCTion  —  Looai. 
Improvements. 

A  bridge  may  be  made  tbe  subject  of  a  local 
improvement  to  be  i>aid  for  by  local  assessments 
on  the  property  specially  and  peculiarly  benefit- 
ed, though  the  general  public  may  also  derive 
a  benefit  from  It 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dee. 
Dfg.  I  12.»] 

3.  Bridges  (|  12*)— Gonsnucnoif— Statuiu 

— VAUDriT. 

The  act  of  1909  (Laws  1909,  n.  825),  cre- 
ating an  improvement  district  for  toe  constmc- 
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tlon  of  a  bridge  over  a  iiaTigable  river  between 
two  counties,  creates  a  distinct  governmental 
agency  separate  from  the  county  government  to 
perform  a  specific  function,  and  it  does  not  dia- 
turb  the  autonomy  of  the  counties,  nor  impair 
them  in  the  exercise  of  their  governmental  (unc- 
tions, and  it  is  not  invalid  because  the  district 
is  formed  from  parts  of  two  coandes. 

[Ed.  Note.— For  oOer  casea»  ne  Bzidgea,  Dec. 
©fg.  I  12.»] 

■4.  BBID0B8    (I  12*)— UNIIOBiaTT— OOWBTITU- 
TIONAL  BbQITIBEUENTS. 

The  oonatitatlonal  requirement  of  uniform- 
ity and  equality  of  assessments  for  taxation  ia 
satisfied  when  assessmentB  are  imi>osed  equally 
on  all  standing  Id  like  relation,  substantial 
equality  and  umformity  only  being  xeqnlred. 

[Ed.  Note.— For  other  cases,  sea  Bridges,  Dec 
.IMg.  1 12.«] 

&  BUDOn  (I   12*)  —  ConSTTBITOTION  —  LOCAI. 

Impboveuent  Distbicts— Assissuerts. 
The  Legislature  creating  an  improvement 
district  (or  the  construction  of  a  bridge  over  a 
navigable  river,  to  be  paid  for  by  assessments  on 
property  benefited,  may  assess  the  cost  propor- 
tionately on  the  lands  of  the  district  according 
to  the  legislative  estimate  of  benefits  without 
assigning  that  daty  to  officers  of  the  district. 

[Ed.  Note.— For  other  eases,  see  Bridge^  Dec 
Dig.  I  12.*] 

6.  BBID0E8         12*)  —  CONSTBUCTION  —  LOCAi 
lUFBOVElCENT  DiBTBICTS— ASSESSMENTS. 

The  act  of  1909  (Laws  1909,  p.  325)  creat- 
ing an  improvement  district  embracing  parts  of 
two  counties,  (or  the  construction  of  a  bridge 
over  a  river  between  the  counties,  and  providing 
in  section  7  (page  S32)  for  the  appointment  of 
commisadoners  to  assess  benefits,  and  requiring 
them  to  ascertain  the  value  of  the  property  with- 
in the  district  without  the  Improvement,  and 
the  valne  thereof  as  benefited  or  the  improve- 
ment, and  to  charge  against  each  tract  an  as- 
sessment  according  to  the  benefit,  provided  that 
the  assessment  of  benefits  in  the  two  divisions 
sluill  bear  the  same  prc^rtion  to  each  other 
which  the  assessments  of  real  estate  In  snch  dlvl- 
^ons  bear  to  each  other,  as  determined  by  the 
last  county  assessments  of  the  divisions  of  the 
district,  fixes  the  basis  of  assessments ;  and  the 
mere  fact  that  the  ratio  of  asaessments  between 
tbe  two  divisions  of  the  dlstHct  shall  be  pro- 
portionate to  tbe  assessment  of  the  real  prop- 
erty in  the  respective  divisions,  does  not  show 
an  arbitraiT  imposition  of  taxation,,  but  shows 
tlte  legiBlatfve  determination  that  the  two  local- 
ities on  opposite  sides  of  the  river  will  be  ben- 
efited in  tbe  sKT^te  in  the  same  proportion 
to  each  other  that  tbe  assessments  for  taxes 
bear  to  each  other,  and,  in  the  absence  of  a 
showing  that  such  determination  is  incorrect, 
the  court  cannot  say  that  tiie  LegisUtaxe  arbi- 
trarily abused  Its  powen  In  estimating  the  pro- 
portionate benefits. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dec 
Dig.  I  12.«]  ^  ' 

7.  MnKICIPAI.   COBFOBATIONB    ({    434*)— AB- 

SESBUEnrs  —  Pbofebtt  Subject  to  —  Hoice- 

The  word  "taxes,"  In  Const  art.  9,  S  3,  ex- 
empting homesteads  from  sales  under  judgments, 
except  for  taxes,  etc,  includes  all  assessments 
or  imposltiODB  authotixed  under  the  taxing  pow- 
er, ao  that  bonjeateads  are  not  exempt  from  the 
lien  of  special  assessments  for  local  improve- 
menta. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Dec  Dig.  S  484.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  6867-6886;  vol.  8,  p.  7813.] 


8.  C0N8T1TUT10NAI.  LaW  ({  161*)— IlCPAIBINO 

Obuoaixok  or  Gontuotb— Xjjcatiok. 
Tbe  statute  anthorialng  assessments  fbr 
benefits  for  a  local  Improvement  may  make  the 
lien  therefor  superior  to  tbe  lien  of  prior  mort- 
gages without  Impairing  the  obligation  of  con- 
tracts evidenced  by  tbe  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  ||  4H  496;  Dec  Dig.  { 
161.*] 

9.  BBIOOBB   (I  12*)— LOOAX.  IHFBOTEMBNTS— 

Special  Absebsueittb. 

The  mle  that  assessmentB  for  local  improve- 
ments must  be  based  on  the  consent  of  a  majori- 
ty in  value  of  the  property  holders,  and  that 
such  consent  is  jurisdictional,  may  apply  to  an 
improvement  district  created  by  tiie  Legislature, 
outside  of  a  dty  or  town  as  well  as  to  a  dis- 
trict in  tbe  where  the  statute  governing 
the  district  makes  the  power  to  act  depend  on 
obtaining  such  consent,  but  while  an  Improve- 
ment district  in  a  dty  or  a  town  must  be  cre- 
ated under  constitutional  restrictions,  tbe  Legis- 
lature may  icreate  districts  ontdde  of  dtles  and 
towns,  and  provide  for  the  levying  of  assoss- 
ments  without  such  consent. 

[Ed.  Note.— For  other  cassB,  see  Bridges,  Dec 
Dig.  112.*]  ^  ^ 

10.  BBIDGES  (S  12*)— LOCAI,  XUFBOTEHENTB— 

Statotobt  Pboceedinos. 

Under  the  act  of  1909  (Laws  1909,  p.  82(9» 
creating  an  improvement  district  for  the  con- 
struction of  a  bridge,  and  authorizing  tbe  oom- 
mtssioneis,  on  finding  that  the  petitions  for  the 
improvement  are  dgned  by  a  majority  in  value 
of  the  landowners  in  the  district,  to  so  declare 
and  to  proceed  to  carry  out  the  tnirposes  of  the 
act,  etc.,  the  power  to  proceed  does  not  depend 
on  obtaining  the  consent  of  a  majori^  of  the 
property  owners,  but  on  the  ascertainment  of 
tbe  fact  bf  the  commlsdonexs,  and  snch  ascer- 
tainment ta  ctmdusiTe. 

eM.  Note.— For  other  eases,  see  Bridges,  Dec 
.  1 12.*] 

11.  OonBTmmoirAi.  Law  (|  7(^— Detebvi- 
iranoN  or  TBiBuifAliB— Judioiaii  Bbtibw. 

Where  the  Legislature  has  erected  a  tribunal 
to  ascertain  and  declare  tbe  result  of  an  election 
on  any  subject,  the  decision  of  the  tribunal  is 
condusive,  and  cannot  be  reviewed  by  the 
conrta. 

[Ed.  Note.— For  other  cases,  see  OoDStitatlon- 
al  Law,  Dec  Dig.  I  7a*] 

12.  BbIDOEB  (f  12*)  — LOOAI.  ASSESBlfSNTft  — 
STATimB. 

The  act  of  1009  (Laws  1000,  p^  8219  creat 
ing  an  Improvement  district  for  tnc  construction 
of  a  bridge,  to  be  paid  for  by  assessments  on 
property  benefited,  autborizes  the  construction 
of  a  bridge  for  the  use  of  the  general  public, 
and  setting  apart  of  qiace  thereof  for  the  use  of 
public  atiuty  eoxporanons  for  hire  is  not  unau- 
thorized. 

[Bi.  Note.— For  other  caaes,  see  Bridges,  Dec 

Dig.  I  12.*] 

Appeal  from  Sebastian  Chancery  Court;  J. 
V,  Bonrland,  Chancellor, 

Salts  by  W.  H.  H.  Sbibley  and  otbera 
against  the  Ft  Simlth  A  Van  Buren  District 
to  restrain  a  levy  of  assessments  for  the  con- 
struction of  a  bridge.  From  decrees  dismiss- 
ing the  complaint  in  eacb  case  for  want  of 
equity,  the  sevwal  plalnUffB  appeal  Af- 
firmed. 


•For  oOur  essss  sss  sams  topla  sad  Motion  KVHBBB  In  Dso.  Dig.  ft  Am.  Dig.  Ksy  Mo.  BerUs  ft  SUp-r  Indsus 
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Sam  R.  Chew,  C.  A.  Starblrd,  J.  E.  Lon- 
don, Mehaffy  &  Williams,  and  OEirmictiael, 
Brooks  &  Powers,  for  appellants.  HUl,  Brls- 
zolara  &  Fltztangb,  for  appellee. 

'  Mcculloch,  C.  J.  The  Gener&l  Assem- 
bl7  of  190d  passed  an  act  authorizing  the 
construction  and  maintenance,  through  an 
organization  La  the  nature  of  an  Improve- 
ment district,  of  a  puhUc  bridge  across  the 
Arlunsas  river  at  Van  Buren,  Ark.,  where 
that  river  constitutes  the  boundary  line  t>e- 
tween  Sebastian  and  Crawford  counties. 
Laws  1909,  p.  325.  The  first  section  of  the 
act,  which  sets  forth  the  purposes  of  the  or- 
ganization, and  prescribes  the  bounds  of  the 
district  created,  reads  as  follows:  "Section 
1.  That  Upper  townslilp  of  Sebastian  county 
and  all  of  Crawford  county,  except  tbe  fol- 
lowing townships,  to  wit,  Winfrey,  Sand 
Point  and  Shepherd,  be  and  the  same  is 
hereby  created  and  constituted  a  bridge  dis- 
trict; and  said  district  shall  be  known  as 
the  Fort  Smith  and  Van  Buren  District,  and 
shall  be  a  public  agency  and  a  t>ody  politic 
and  corporate  under  said  name  and  style, 
and  by  that  name  may  sue  and  be  sued, 
plead  and  be  impleaded,  and  have  perpetual 
succession  for  the  purposes  hereinafter  des- 
ignated. The  said  district  may  have  a  com- 
mon seal  and  may  make  such  by-laws  and 
regulations  from  time  to  time  as  may  be 
deemed  proper,  not  incondstent  with  this  act 
or  the  laws  of  this  state,  tor  the  purpose  of 
carrying  Into  effect  the  objects  of  Its  crea- 
tion. And  said  district  may  appoint  all  of- 
ficers and  agents  which  It  deems  necessary 
and  suitable  for  the  conduct  of  the  'business 
of  said  corporation,  and  may  do  all  other 
acts  and  things  not  Inconsistent  with  the 
laws  of  this  state  which  may  be  proper  to 
carry  into  effect  the  purposes  and  objects  of 
this  act  For  the  purpose  of  convenience  of 
description.  Upper  township  shall  be  describ- 
ed herein  as  the  Sebastian  division  of  said 
district,  and  all  of  Crawford  county  except 
tbe  townships  hereinbefore  named  shall  be 
described  as  the  Crawford  division  of  said 
district"  Subsequent  sections  prescribe  tbe 
manner  of  organization,  etc.,  and  authorize 
tlie  construction  of  tbe  bridge  upon  petition 
found  to  contain  the  signatures  of  a  major- 
ity in  value  of  the  owners  of  reel  property 
in  the  district.  It  also  provides  for  levying 
and  enforcing  tbe  collection  of  assessments 
on  property  in  the  district  benefited  by  the 
improvement  to  defray  the  cost  of  construct- 
ing and  maintaining  the  bridge.  There  are 
other  provisions  of  the  act  which  wlil  be 
mentioned  later  in  this  opinion.  A  petition 
asking  for  the  improvement  was  duly  filed 
with  the  commissioners  of  the  district  which 
was  found  to  contain  a  majority  in  value  of 
the  owners  of  the  real  property,  and  the 
commissioners  were  proceeding  to  form  plans 
and  let  a  contract  for  tbe  construction  of  the 
bridge,  and  to  levy  assessments  on  the  prop- 
erty \)eneQted,  when  several  actions  were  in- 


stituted in  the  chancery  courts  of  Sebnstlan- 
and  Crawford  counties  by  owners  ,of  prop- 
erty in  those  counties  to  restrain  them  from 
doing  so.  The  complaint  in  each  case  was 
dismissed  for  want  of  equity,  and  the  several 
plalntlfts  appealed  to  this  court  The  valid- 
ity of  tbe  statute  is  attacked  on  severa'^ 
points,  and  each  of  the  cases  will  be  dispos- 
ed of  in  this  opinion. 

The  first  point  of  attack  to  be  noticed  Is  that 
the  act  Is  repugnant  to  section  28  of  article  7 
of  the  Constitution,  which  confers  npon  coun- 
ty courts  "exclusive  original  Jurisdiction  in 
all  matters  relating  to  county  taxes,  roads, 
bridges,  ferries,  •  •  ♦  and  in  every  oth- 
er case  that  may  he  necessary  to  the  Int^nai 
improvement  and  local  concerns  of  the  re- 
spective counties,"  In  support  of  this  con- 
tention, the  case  of  Road  Improvement  Dis- 
trict V.  Glover,  89  Ark.  515,  117  S.  W.  544. 
Is  relied  on,  wherein  It  was  held  that  "coun- 
ties cannot  be  organized  into  districts  for 
building,  repairing  and  maintaining  roads 
without  usurping  the  Exclusive  Jurisdiction 
of  roads  vested  in  the  county  court  by  th» 
Constitution,"  and  that  "districts  cannot  be 
formed  or  authorized  to  lay  out  and  estab- 
lish new  public  roads,  and  impose  upon  the 
county  court  the  duty  to  maintain  them,"  It 
was  not  held  that  the  Constitution  withholds 
from  the  Legislature  the  power  to  authorize 
the  construction,  as  local  Improvements,  of 
new  roads  to  be  paid  for  by  assessments  on 
property  to  be  benefited,  nor  is  there  a  Jtis- 
tiflable  inference  to  be  drawn  from  the  deci- 
sion that  the  court  should  hold  that  the  Leg- 
islature cannot  authorize  the  construction  of 
a  bridge  as  a  local  Improvement  The  rea- 
son given  by  the  court  for  tbe  ruling  was 
that  to  put  the  whole  county  into  a  road  im- 
provement district  would  be  to  substitute  the 
commissioners  or  board  of  directors  for  the 
county  court  In  the  exercise  of  Jurisdiction 
over  the  roads,  and  that  it  would  be  a  usur- 
pation of  the  county  court's  Jurisdiction  to 
authorize  the  construction  of  a  new  public 
road  as  a  local  improvement  and  thrust  It 
upon  tliat  court  for  maintenance  as  a  part 
of  the  public  road  system  of  the  county. 
We  perc^ve  no  sound  reason  wliy  the  Legis- 
lature may  not,  without  trenching  upon  the 
Jurisdiction  of  the  county  courts,  authorise 
the  construction  of  new  roads  and  bridges 
as  local  Improvements.  It  does  not  impose 
upon  the  general  public  the  burden  of  main- 
taining the  improvement  nor  does  it  fasten 
npon  tbe  county  court  the  duty  of  supervising 
and  maintaining  the  new  road  or  bridge  as 
a  part  of  the  internal  affairs  of  the  county. 
The  statute  now  under  consideration,  by  its 
express  terms,  is  rescued  from  such  an  objec- 
tion, for  it  provides  that  the  county  courts 
of  said  counties  may  take  over  and  acquire 
the  bridge  after  it  has  been  constructed,  and 
maintain  it  as  a  public  highway,  but  that  In 
the  event  the  county  courts  do  not  decide  to 
take  it  over,  then  it  shall  be  maintained  by 
levying  annual  assessm^ts  on  the  idx>pert3r 
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benefited.  It  1b  left  entfrely  optional  wltb 
the  county  conrts  of  the  two  conntlee  wheth- 
er or  not  the  ctmtnd  of  the  bridge  Bhall  be 
taken  otw,  and  this  proTleltm  teares  unim- 
paired the  jurisdiction  of  the  county  court 
over  the  brliule  when  it  has  Been  fit  to  exer- 
<^  that  Jurisdiction.  This  condnslon  leaves 
ont  of  consideration  tbe  tanA  that  the  bildjce 
Is  to  span  a  navigable  river,  whlcb  Is  the 
boondary  betwerai  two  coanties,  and  that  It 
Is  not  and  cannot  be  wholly  within  tbe  ju- 
risdiction of  tbe  county  court  of  either  coun- 
ty. ThB  result  would  be  the  same  If  It  were 
a  bridge  to  be  erected  wholly  within  the 
bounds  of  one  conn^;  for  we  are  of  the 
oj^ou  that  eren  nndw  those  drcumstances 
its  coMtractlon  may  be  anthorlied  as  a  local 
Improvement  The  construction  of  an  im- 
provement under  those  circumstances  would 
not  be  an  InvaBlon  of  the  jurisdiction  of  the 
county  court 

ThiB  brings  us  to  a  consideration  of  the 
Undred  question  raised  in  the  cases,  tbat  a 
bridge  cannot  be  made  the  subject  of  a  local 
Improvement,  to  be  paid  for  by  local  aaeess- 
ments,  for  the  reason,  as  alleged,  tbat  it  is 
in  its  nature  of  a  general  benefit  to  the  pnt>- 
lic  at  large,  and  should  be  constructed  by 
general  taxation.  Whilst  It  may  be  true 
that  the  benefits  which  fiow  from  most  all 
local  improvements,  which  are  usually  au- 
thorized to  be  constructed  at  tbe  expense  of 
local  property  owners — street  pavements, 
sewers,  public  paries,  waterworks  In  cities 
and  towns,  levees  built  for  the  protection  of 
overflowed  lands — all  Inure  to  the  benefit  of 
the  general  public  to  a  greater  or  less  ex- 
tent, yet  it  is  not  true  that  a  bridge,  any 
less  than  improvements  of  tbe  otber  kinds 
mentioned  above,  does'  not  produce  special 
benefits  to  adjoining  lands  so  as  to  justify 
special  assessments  to  defray  the  expenses 
of  such  improvement  A  bridge  for  the  use 
of  the  public,  like  a  street  In  a  city  or  a 
highway  in  the  country,  Is  undoubtedly  of 
great  benefit  and  convenience  to  the  travel- 
ing public;  nevertheless,  It  may  tw  also  of 
apedal  benefit  to  adjoining  lands  and  a  fit 
subject  for  construction  from  the  proceeds 
of  local  assessments.  It  Is  settled  that  Im- 
provemoit  districts  "are  based  and  sustain- 
able only  upon  the  theory  that  the  local  as- 
sesBments  levied  to  sustain  them  are  Imposed 
upon  the  property  of  persona  who  are  spe- 
cially and  peculiarly  benefited  In  the  en- 
hancement of  the  value  of  their  property  by 
the  expeidltnre  of  the  money  collected  on 
the  assessment. "  Rector  v.  Board  of  Im- 
provement 50  Ark.  116.  6  S.  W.  B19;  Road 
Imp.  Dlat  V,  Glover,  supra. 

Note  the  words  "sp^Hallj/  and  pecutlarlv 
beneflted."  The  benefits  need  not  be  exclu- 
sive. The  general  public  may  also  derive 
benefltfl  In  more  remote  degree,  yet  If  there 
Is  a  special  and  peculiar  benefit  inuring  to 
the  adjoining  property,  local  assessments  are 
Justified.  A  fair  llluatratlon  of  this  la  found 


In  the  decision  of  this  court  In  MatlwwB  v. 
Kimball,  TO  Ark.  451,  «6  8.  W.  661,  69  S.  W. 
M7,  where  a  public  park  in  the  dty  of  lAt-  , 
tie  Bock  was  held  to  be  a  local  Improvoneut 
within  the  meuilnc  of  the  Oonstltntlon  and 
statutes,  snd  that  the  whole  dty  could  be 
onbraced  In  an  Improvwuent  district  and 
all  tbb  real  property  therein  taxed  to  pay 
for  such  improvemoit 

There  is  another  contention,  easily  dispos- 
ed of,  that  tbe  act  Is  void  because  it  B^' 
tempts  to  create  an  ImprovemeDt  district  em- 
bracing parts  of  two  counties.  We  see  noth* 
Ing  to  hinder  tbiM,  either  from  a  pracUcal  or 
oonBtltntlonal  standpoint  Ttxtn  is  nothing 
In  the  Constitution  which  forbids.  The  act 
creates  a  distinct  governmental  agency,  sepa- 
rate and  apart  from  the  county  govemmoitB, 
to  perform  a  speciflc  funcUon  and  to  accom- 
plish a  particular  end.  It  does  not  disturb 
the  autonomy  of  tbe  respective  counties,  nor 
impair  them  in  the  exerdse  of  thdr  govern- 
mental  functions. 

The  following  language  of  Judge  Mitchell 
In  delivering  the  opinion  of  the  court  In  Malt- 
by  V.  Tautges,  BO  Minn.  248.  52  N.  W.  858. 
Is  applicable  not  only  to  this  but  to  other 
questions  In  the  present  case:  "If  a  certain 
territory  Is  specially  interested  In  a  highway 
or  bridge,  but  some  localities  in  that  terrl- . 
tory  Interested  more  than  others,  there  Is 
nothing  In  the  way  of  the  L^^slature  impos- 
ing the  burden  of  the  expense  on  the  terri- 
tory thus  specially  Interested,  regardless  of 
the  lines  of  political  subdivistons  of  the  state, 
and  of  apportioning  that  burden  among  the 
different  localities  In  tbat  territory  in  ac- 
cordance with  their  respective  Interests,  and 
establishing  different  taxing  districts  for 
tbat  purpose.  The  power  of  taxing  and  the 
power  of  apportioning  taxes  are  Inseparable." 

Tbe  following  basis  of  assessments  la  fixed 
In  section  7  of  the  act  bs  follows:  "Imme- 
diately after  ascertaining  the  cost  of  the 
public  Improvement  contemplated  by  this  act, 
the  commission  shall  appoint  six  assessors^ 
three  of  whom  shall  reside  in  the  C^wford 
division  and  three  of  whom  shall  reside  In  the 
Sebastian  division  of  said  district  Each  of 
said  assessors  shall,  before  entering  upon  tbe 
discharge  of  bis  duty,  take  an  oath  to  well 
and  truly  araess,  to  the  best  of  bis  ability,  the 
value  of  all  benefits  to  be  received  by  each 
landowner  by  reason  of  the  proposed  Improve- 
ment as  afFecting  each  tract  of  land  wltbln 
said  district  They  shall  ascertain  the  value 
of  the  real  property  within  said  district  with- 
out said  Improvem^t  and  the  value  thereof 
as  benefited  by  said  improvement  and  shall 
charge  against  each  lot,  tract  or  parcel  of 
real  estate  In  said  district  an  assessment  ac- 
cording to  the  value  of  the  benefit  that  will 
acmie  to  It  by  reason  of  the  construction  of 
said  bridge;  provided,  however,  tbat  the  as- 
sessment of  benefits  against  each  of  the 
aforesaid  divisions  of  the  district  shall  bear 
the  same  proportion  to  each  other  which  the 
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aBsessment  of  real  estate  In  aald  diTlsIons  of 
said  district  bear  to  each  other  as  determin- 
ed by  the  last  county  assessments  of  said  di- 
visions of  said  district" 

There  la  another  limitation  in  the  statate 
as  to  the  amoont  of  assessments,  to  the  ef- 
fect that  the  cost  of  ImproTements  shall  not 
exceed  10  per  cent,  of  the  valnatlon  of  real 
property  in  the  district  as  shown  by  the  last 
county  assessments.  It  will  be  seen,  there- 
fore, that  the  basis  of  assessments  prescrib- 
ed by  the  act  is  fixed,  that  the  ratio  of  as- 
sessments between  the  two  dlTisions  of  the 
district  shall  be  prt^rtlonate  to  the  assess- 
m^ta  of  the  real  property  in  the  reepectlTe 
dlTisions  accordion  to  the  last  county  assess- 
ments for  taxation,  the  result  being  that 
the  cost  of  the  Improvement  Is  to  be  Imposed 
on  the  property  in  the  two  divisions  of  the 
district  in  the  *%ame  proportion  to  each  other 
whldi  the  aaaoHanent  of  real  estate  In  said 
divisions  of  said  district  bear  to  each  other,** 
and  the  portion  thus  Imposed  on  each  divi- 
sion is  to  be  assessed  against  lands  in  that 
division  according  to  estimated  benefits  to 
each  tract  To  employ  an  Illustration  used 
counsel  In  argument,  as  the  total  county 
assessments  of  real  estate  In  the  respective 
divisions  bear  to  each  other  the  proportion 
of  70  to  80,  therefore  70  per  cent  of  the  cost 
of  the  Improvement  will  be  ai^rtioned  to 
the  one  division  and  assessed  against  the 
lands  therdn  accordlnc  to  benefits,  and  like- 
wise SO  per  cent  to  the  other  divlston.  It  is 
eamesOy  insisted  Uiat  this  division  arbl- 
truily  imposes  a  givai  amount  of  the  cost 
of  improvonent  on  the  lands  of  the  teqMCtive 
divisions  without  regard  to  the  relative  bwe- 
flts,  and  thus  deatzoys  uniformity  In  appor- 
tioning the  burden  of  taxation.  It  la  aald,  as 
an  UlnstratUm  of  the  alleged  evils  of  the 
scteme^  tiiat  lands  in  one  division  of  tike  dis- 
trict may  be  assessed  100  per  cent  of  the  es- 
timated bttiefits,  whilst  lands  In  the  other 
division  mar  escape  with  assessments  of  leas 
percentage  of  the  estimated  benefits. 

Conceding  that  the  constltatlonal  regnlie- 
ment  of  uniformity  and  equality  ai^tes  to 
assessments  for  local  improronents  outside 
of  cities  uid  town^  which  seenu  to  be  set- 
tled by  the  decision  of  this  conrt  In  Davis  v. 
Oaine%  48  Ark.  870^  8  S.  W.  181.  it  beomues 
necessary  to  ascertain  what  powers  the  Lee* 
lalature  possesses  In  determining  the  atand- 
aid  of  nidformlty  In  audi  matters.  In  the 
'  outset,  it  must  be  remembered  tliat  precise 
uniformity  la  not  always  attainable,  and  the 
law  does  not  exact  absolute  accuracy  In  that 
regard.  Substantial  or  approximate  equality 
and  uniformity  only  Is  required,  for  no  great- 
er degree  of  precision  is  practicable^  not  to 
say  possibly  la  most  Instances.  1  Cool^  on 
aquation,  257.  The  constitutional  require- 
ffloit  of  uniformity  la  satisfied  when  assess- 
ments are  imposed  equally  upon  all  standing 
In  like  relation.  Crlbbs  v.  Benedict.  64  Ark. 
fiSS,  44  a  W.  707;  Fort  Smith  v.  Scruggs,  70 


Ark.  540,  60  S.  W.  679,  S8  L.  B.  A.  921, 91  Am. 
St  Re^.  100.  It  was  within  the  power  of  the 
Legislature  to  have  assessed  the  cost  propor- 
tionately upon  the  lands  of  the  district  ac- 
cording to  the  legislative  estimate  of  bene- 
fits, without  assigning  that  duty  to  tbe 
commissioners  of  tbe  district  Sndberry  v. 
Graves,  88  Ark.  844, 108  8.  W.  728;  Spencer 
V.  Merchant  125  U.  8.  84tf^  8  Sup.  Gt  921. 
31  L.  Ed.  763. 

Now,  since  the  Legislature  possessed  that 
power,  it  could,  upon  its  own  estimate  of 
benefits,  at^rtlon  tbe  cost  of  the  improve- 
ment to  the  Borate  parts  of  the  district 
without  violating  tbe  rule  of  nnlf<wmlty. 
Here  we  have  a  plan  for  the  construction  ot 
a  bridge  which  connects  two  localities  upon 
oppoalte  Bides  of  a  navigable  stream.  As  said 
t^y  the  Supreme  Court  of  the  United  States 
in  sa<^  a  case:  "It  may  frequently  happ«a 
that  a  bridge  or  causeway  across  the  boundary 
line  betwem  two  conntieB  may  be  of  vital 
necessity  to'  one  and  of  little  use  to  tbe  oth- 
er." Washer  v.  Bullitt  County,  110  U.  S. 
558.  4  Sup.  Ct  249,  28  L.  Ed.  249.  Bach 
tract  of  land  may  separately  derive  a  cer< 
tain  benefit  from  the  whole  Improvement  and 
yet  tbe  relative  hoists  In  the  aggregate  be- 
twera  tJie  lands  on  different  sides  of  the 
river  may  accrue  in  a  different  prc^rtlon  to 
the  cost  of  the  whole  Improvement  This  In- 
equalltsr  It  waa  within  the  province  of  tbe 
lawmakers  to.  correct,  by  maldng  the  lands 
on  each  side  of  tbe  river  bear  tfie  Just  pro- 
portion of  tbe  whole  cost  of  the  Improvement 
In  a{%ordance  with  the  relative  benefits  to  be 
received  In  the  aggr^ate  by  lands  In  each  of 
tbe  localities  afCected.  It  does  not  violate 
tbe  rule  of  uniformity,  but  on  tbe  contrary 
conforms  to  it  We  have  In  this  statute  the 
leglslatlTe  determination  that  the  two  locali- 
ties upon  opposite  pldes  of  the  vine  will  be 
bm^ted  In  the  aggregate  in  the  same  pro- 
portion to  eadi  other  that  the  assessmmts 
for  county  taxes  bear  to  eadi  othec  It  Is 
not  shown  that  this  determination  was  In^ 
correct  or  uojus^  and  we  cannot  say  that 
the  Legislature  arbitrarily  abused  its  powers 
In  thus  estlmatfng  the  proportionate  bokeflfeai 
It  was  seen  fit  wisely  to  safeguard  the  intw- 
ests  of  landowners  by  providing  in  tUect 
fbMt,  after  the  apportlcmmait  of  boitflta  has 
been  made  to  the  two  dtvlskms  of  tbo  dis- 
trict; the  assessment  against  each  partlcnlar 
tract  of  land  shall  not  azoeed  the  estimated 
benefit  to  acmie  to  It  Itan  the  Imj^Dvemeot 

It  is  next  contmded  that  bomesteadi;  out- 
side of  dttes  and  towns  are  eranpt  from  as- 
sessments fbr  local  Improvements)  and  that, 
as  the  act  attempts  to  create  liene  on  h<Hne- 
steads,  it  is  unconstltntlonal  and  void.  If 
it  be  true  that  homesteads  are  exonpt  from 
such  assessment^  It  is  legally  Impossible  to 
authorize  local  Improvemwts  outside  of  dties 
and  towns  by  q)eclal  assessmotts,  for  the  ex- 
emption would  destroy  tbe  uniformity  of  as- 
sessments and  thus  render  the  whole  scheme 
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volH.  Davto  T.  Gaines.  Biq;>ra.  The  constita- 
Uonal  proTialon  on  the  subject  ot  homestead 
exemptlODS  reads  as  follows:  "The  home- 
stead ot  any  reatdrat  of  this  itate  who  Is 
married  or  the  head  of  a  family  shall  not  be 
sabieet  to  the  lieai  of  any  judgment,  or  decree 
of  any  court,  or  to  the  sale  under  execution 
or  other  process  thereunder  except  such  as 
may  be  r^tdered  for  the  purchase  money  or 
for  vec^c  Hens,  laborers'  or  mechanics* 
liens  for  Improrlng  the  same  or  for  taxes  or 
agatant  executors,  administrators,  guardian^ 
neatncB,  attorneys  for  moneys  collected  by 
them,  and  other  tmstees  of  an  express  trust 
for  moneys  due  from  them  In  their  fiduciary 
capacity."  Section  8.  art  9,  Const 

TlilB  court  in  Ahem  t.  Board  Imp.  Dlst. 
eo  Aik.  68^  61  8.  W.  576»  speaUos  of  assess- 
menta  for  local  Improranents  In  dtles,  said: 
"TliaM  aSBOBsmwits,  though  differing  in  some 
respects  from  taxes  for  gsneral  purposes,  are 
yet  authorised  under  the  taxing  power.  If 
so,  so  far  as  the  mere  exerdso  of  iMnrar  is 
coacsmed.  the  same  nila  applies  as  In  wes 
of  taxes."  The  court  then  xnoceeds  to  bold 
In  the  same  case  that  a  bcmestead  In  the  city 
Is  not  enuqvt  from  Improrement  asseasmoits 
for  the  additional  reason  that  no  ivoTlsion 
of  the  Otmstitutlon  authorises  special  assess- 
msDte  for  local  iminroTeniaits.  That  dedl- 
sl<»k  clearly  holds,  in  addition  to  the  reason 
last  mentioned,  that  a  homestead  la  not  ex- 
onpt  for  the  reason  that  the  lien  for  qpeeial 
assesuuente  falls  wltUn  the  enxptions  as 
to  taxes  in  the  homestead  daose.  This  court 
has  also  hrid,  it  Is  tme^  that  for  some  pnr^ 
posea  a  local  asseasmoit  la  not  a  tax  within 
the  meaning  of  the  term.  Sanders  t.  Brown, 
flS  Axfe.  496;  47  8.  W.  4aL  Paring  District 
T.  »sters  of  Mercy.  86  Ark.  100,  109  8.  W. 
lUKE.  But  Uie  word  "tax"  may  ba^  and  acmw 
times  is*  Buac^ble  of  a  different  meaning 
when  used  tn  a  different  cooneetlon,  accord- 
ing to  the  manifest  intention  of  the  framers 
of  the  Gonatltntlon.  When  the  Constitution 
of  18T4  was  framed,  the  plan  of  constructing 
levees  aa  local  improrementa,  to  be  paid  for 
by  special  assessments  on  the  lands  to  be 
affiected  thereby,  was  a  part  of  our  l^^Ia- 
tlve  scheme.  At  that  tlm^  laws  stood  cn 
the  Btatote  hocfts  providing  for  the  organisa- 
tion of  levee  districts  and  authorising  spe- 
cial aasaoMMmts  to  defray  the  cost  of  con- 
Btmction  of  levees.  Therefore,  it  is  not  be- 
lieved that  the  framers  of  the  Gonatltntlon 
Intended  to  abrogate  those  laws  and  rwder 
them  void  by  an  exemption  of  homesteads 
from  qMdal  aaseaaments,  thus  destroying  the 
imi&irmi'ly  of  sndi  assessmente.  It  Is  obvi- 
ous Oiat  the  ftamers  of  the  Gonstltutlon  used 
the  word  **tax"  in  the  homestead  provision 
as  meaning  all  assessments  or  Impositions 
autlK»laed  undm  the  taxing  power. 

In  one  of  the  cases  hefore  us,  the  point  Is 
made  that  the  act  ia  void  because  it  attempte 
to  Impair  the  tridigatton  of  exlatbig  contracts 
by  making  the  liena  for  assessments  supe- 
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rlor  to  the  Hens  of  prior  mortgages,  etc. 
This  question  Is  well  settled  by  the  authori- 
ties against  tbe  contention,  and  need  not  be 
further  discassed.  Gray,  Ltmltattons  of  the 
Taxing  Power,  |  1188.  In  Wabash  Bastern 
B.  B.  Co.  V.  Special  Drainage  Dlst,  134  BL 
384,  25  N.  E.  781,  30  L.  B.  A.  285,  the  cor- 
rect vdew  of  this  question  is  aptly  stated,  as 
foUowa:  "Every  property  owner  holds  his 
property  subject  to  the  exercise  of  the  tax- 
ing power,  and  It  Is  Immaterial,  so  far  as 
this  question  Is  concerned,  what  may  be  the 
nature  of  bis  tntwest,  whether  the  fe^  an 
estate  in  esqiectancy,  an  estate  for  years,  or 
a  mere  lim.  This  Is  true,  as  every  oqe  must 
admit,  In  relation  to  general  taxes  when 
the  only  return  to  tiie  taxpayer  Is  the  pro- 
tection and  security  which  the  govemmrat 
gives  him,  and,  a  fortiori,  should  be  teae  In 
case  of  special  assessments,  whm^  in  the- 
ory  at  lesst,  he  rec^ves  an  adequate  and 
complete  return  for  the  money  assessed  in 
tbe  enhanced  value  of  the  estate  or  propoty 
which  he  owns,  or  to  vhlcfa  his  Hen  at- 
tadies.*^ 

It  is  alleged  in  one  of  the  complalnte  that 
the  names  of  certeln  corporations  owning 
property  In  the  district  were  signed  without 
authority  to  tbe  Improrttnoat  petition,  and 
that,  (oilttlng  the  names  of  titose  corp<m- 
tlons  from  tbe  petltlrai,  it  did  not  contein  a 
majority  in  nine  ot  the  owners  of  all  the 
real  property  in  the  dlstelct  It  Is  therefore 
contended  that  this  is  Jurisdictional,  and  tiiat 
the  Leglslsture  could  no^  aa  It  attempted  to 
do^  make  the  findings  of  the  commissioners 
uptm  tbe  question  ctmduslve.  Tbe  section  of 
the  statute  bearing  upon  this  question  la  as 
follows; 

"Sec.  6.  Immediately  upon  the  organisa- 
tion of  said  commission,  or  ss  soon  there- 
after as  is  convoiimt,  they  shall  give  public 
notice  of  the  passage  of  this  act  and  of  their 
organhiation,  and  the  purposes  of  said  act, 
and  that  the  pnbUc  Improvement  herein  ctm- 
templated  is  conditioned  upon  Ite  approval 
by  a  majority  In  value  of  tbe  owners  of  real 
estate  within  said  district  If,  at  any  time 
within  three  mimtbs  from  tbe  passage  of 
this  act  s  petition  or  petitions  purporting  to 
be  signed  by  a  majority  In  value  of  the  own- 
ers of  real  i^perty  within  said  district  Is  fil- 
ed with  said  commisslcm,  the  commission  ahall 
give  public  notice  of  said'  fact  in  at  least  one 
newspaper  published  in  Fort  Smith  and  at 
least  one  newspaper  published  In  Van  Buren, 
and  set  a  day  and  place  for  the  hearing  not 
less  than  twraty  days  after  the  first  puUioi- 
ttott  ot  said  notice;  and,  at  said  place  and 
tlme^  so  designated,  the  conunlssloners  shall 
examine  tbe  petition  or  petitions  filed,  and  ex- 
amine the  assessment  of  the  real  property 
within  said  district  and,  for  the  purposes  of 
said  bearing,  maj  adjourn  from  day  to  day.  or 
from  time  to  time,  until  said  hearing  is  com- 
pleted, at  which  hearing  any  landowner  in 
the  district  may  be  beard  and  evidence  may 
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be  taken  in  such  nuumw  ad  flu  commlnlon 
may  deem  proper  to  determine  the  facto  as 
to  whetber  uAA  petlthm  at  petitions  are  sign- 
ed by  a  majority  In  Talne  of  the  landown* 
en  of  Bald  district,  as  abown  by  the  last 
county  aaaessmenta  of  the  lands  within  said 
district 

"If  at  aald  heartnf  llie  commlaslcnm  ahaU 
find  that  the  petitl(m  or  petltkma  are  not 
signed  by  a  majority  In  ralne  ot  the  land* 
owners  of  said  district  as  shown  by  the  last 
county  assessment,  they  shall  so  declare,  and 
sach  finding  ahall  terminate  all  prooeedlnia 
ondtt  ttils  act 

"It  aald  commission  shall  find  that  said 
petition  or  petltlona  are  signed  by  a  majori- 
ty in  Talne  of  the  landowners  of  aald  dis- 
trict as  shown  by  tbe  last  conn^  aBSoggment, 
they  shall  so  dedare  and  shall  proceed  to 
carry  ont  the  pnrpoaes  of  this  act  And  In 
either  event,  public  notice  shall  be  given  in 
at  least  one  newspaper  pnbltahed  in  Fort 
Smith,  and  in  at  least  one  newspaper  pub- 
lished in  Van  Bnren  of  aald  fact,  and  a 
copy  of  their  flndlnga  shall  be  filed  with 
the  county  conrt  of  Crawford  oonnty  and  the 
connty  conrt  of  the  Fort  Smith  District  of 
Sebastian  county." 

This  court  has  decided  sereral  times  that 
as  to  ImproTement  districts  in  cities  and 
towns  which  are  governed  by  the  constita- 
tlonal  provision  to  the  effect  that  assesa- 
ments  for  local  Improvements  must  be  has-' 
ed  upon  the  consent  of  a  majority  in  value  of 
property  holders,  the  consent  of  such  majorl- 
ty  is  jurisdictional,  and  that  the  failure  to 
obtain  It  la  fatal  to  all  subsequent  proceed- 
ings. Rector  V,  Board  of  Improvement,  60 
Ark.  116.  6  S.  W.  619;  Watklns  v.  Orifflth, 
59  Ark.  344,  27  8.  W.  2S4 ;  Craig  v.  Water- 
worts  Imp.  Dlst,  84  Ark.  890^  106  S.  W.  867. 
Respecting  this  question,  we  see  no  distinc- 
tion between  an  Improvement  district  In  a 
dty  or  town  and  an  outside  one  created  by 
the  Legislature,  where  the  statute  governing 
the  oi^anlzation  of  the  district  makes  the 
power  to  act  depend  upon  obtaining  the  con- 
sent of  a  majority  of  the  property  owners. 
But  In  another  respect  there  is  a  wide  differ- 
ence between  improvement  districts  formed 
Inside,  and  those  formed  outride,  of  cities 
and  towns.  The  former  must  be  created  pur- 
suant to  and  under  the  restrictions  prescrib- 
ed by  the  constitutional  provision  above  re- 
ferred to,  whilst  tbe  power  of  the  Legisla- 
ture is  unrestricted  by  the  Constitution  as  to 
the  creation  of  Improvement  districts  out- 
side of  cities  and  towns.  Craig  v.  Water- 
works Imp.  DIsL,  supra.  The  Legislature 
may  lay  out  such  districts  at  wIU,  and  put 
them  into  full  operation  without  obtaining 
tbe  consent  of  property  owner»-^en  to  the 
extent  of  dlrectiy  levying  assessments  with- 
out the  intervoition  of  any  other  Instmmen- 
tallty,  snch  as  assessing  boards,  eta  Sodber- 
ry  V.  Craves.  siq>ra. 

In  the  statuta  creating  this  district,  the 


Leglslatare  has  not  seen  fit  to  make  Uie  pov^ 
er  to  i»t»ceed  depend  opon  obtaining  the  con- 
sent ot  a  majwltsf  of  tbe  prapevty  owuera* 
bot  open  the  aKertalnment  and  dedamtkm 
ot  die  conunlasloners  that  ttie  petltloa  has 
been  stgoed  by  a  majority  tn  Talne  ot  fbe 
property  ownmL  Tba  poww  ot  Ite  Legls- 
latare to  directly  pot  tba  district  into  op- 
eration* without  obtaining  the  consent  of  the 
property  owners,  embraces  tbe  power  to  pat 
it  into  <9eratlon  by  the  ascertainment  awl 
dedaration  aC  the  commlasicmera,  at  least 
where  Oum  Is  a  provMon  for  a  pobUe  bear^ 
log  before  tbe  commlasioDera  on  the  ques- 
tion. 

Moreover,  It  Is  a  wdl-settled  piinc^jte  of 
law  tbat  where  the  Lqislatare  has  erected 
a  tribunal  for  the  pnriMMe  of  asewtalnlng 
and  declaring  the  result  of  an  Section  npon 
any  subject,  the  decision  of  audi  trlbanal  Is 
condnslve  and  cannot  be  Tevfewed  by  the 
courts.  Govan  v.  Jackscm,  82  Ark.  603 ;  Bice 
V.  Palmer,  78  Art:.  4S^  96  S.  W.  396 ;  Byan 
V.  Va^a*  87  Iowa,  78;  Baker  v.  Bd.  of  Sn- 
pervlsors,  40  Iowa,  226;  Hipp  v.  Bd.  of  Sn- 
pervlBors.  62  Midi.  456^  29  N.  W.  77 ;  Simp- 
son V.  Com'rs,  84  N.  0. 168 ;  Cain  v.  Com'ra; 
86  N.  O.  8;  Batman  v.  H^EOwan,  1  Mete. 
(Ey.)  588;  State  t.  Harmon,  81  Ohio  St  250; 
Redamatton  Dlst  t.  Burger,  132  GaL  442; 
65  Pac  166;  Tadcer  v.  Sellers.  180  Ind.  514. 
30  N.  B.  581;  City  of  Scranton  v.  Jermyn, 
156  Pa.  107,  27  Ati.  66.  The  drcnlatlon  and 
presentation  of  a  petition  expressing  the 
consent  of  the  property  owners  is  In  the 
nature  of  an  election,  and  the  doctrine  above 
announced  aa  to  the  condnsion  of  the  deci- 
sion of  a  special  tribunal  determining  the 
result  apices  to  this  proceeding  aa  It  does 
to  a  political  election. 

It  la  inaiated  by  learned  counsel  tor  ap- 
pellants that  the  case  of  Board  of  Imp.  v. 
Cotter,  71  Ark.  006,  76  &  W.  662,  conflicts 
with  the  condnsion  we  now  express.  We  do 
not  tiilnk  so.  There,  the  court  held  that 
the  statutory  requirement  that  10  realdait 
property  owners  must  petition  the  dty  coun- 
cil before  an  Improvemoit  dlatrict  In  a  dty 
could  be  formed  waa  jurisdictional,  and  that 
the  question  whether  or  not  the  district  had 
been  legally  formed  on  audi  petition  could 
be  raised  collaterally  at  any  time.  Tbe  gov- 
erning statute  in  that  case  did  not  iwetend 
to  constitute  tbe  dty  coondl  a  tribunal  to 
dedde  whether  or  not  the  petition  waa  sign- 
ed by  the  requisite  number  of  resident  prt^ 
ertr  owners.  The  statute  now  under  consid- 
eration expressly  empowers  the  commission- 
ers to  dedde  the  question  wbetbw  or  not  a 
majority  signed  the  petition,  and  in  eff^ 
makes  tbat  dedalon  flnaL  It  provides  for 
a  hearing  by  the  commlsalonen,  aftmr  giv- 
ing pnblic  notice.  Tba  case  of  Bice  t.  Palm- 
er, supra.  Is  directly  in  line  with  tbe  Oot- 
ter  Case.  In  both  the  majority  and  dissent- 
ing opinion*  tbe  doctrine  was  distinctly  rBC> 
ognlsed  tbat  the  Leglalatom  oonld  create  n 
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trllrazud  to  decide  the  resnlt  of  an  Section 
and  make  the  dedal  on  of.  that  tribunal  con- 
<^u8lve,  but  the  lodges  differed  aa  to  wheth- 
er m  not  the  LeKtalatnre  had  «ected  anch 
a  tritnmal ;  the  majority  hoUUng  that  It  bad 
not  done  so. 

The  act  omtntaia  the  followlnff  pvorlslon, 
the  nlldity  of  which  la  attacked:  "TbB 
<oniinl8ilon  ahall  have  the  iwwer  to  grant  a 
right  of  way  over  aald  WOga  to  any  public 
utility  opon  anch  terms  aa  the  ccnmnlaalon 
Shan  determine ;  prorlded,  bowerer*  that  the 
conceaelona  which  may  be  granted  to  pnbUc 
ntUlttes  diall  not  Interfere  with  the  reason- 
able nse  of  sndb  brl^  as  a  inibllc  bfi^iway." 
Another  aectlm  of  the  act  proridea  that  the 
cranmlaatoners  ahall  have  power  "to  receive 
rents  from  the'concesalons  heretofore  anthoiv 
lied  f^om  the  pnhUc  atllltles  for  the  porpose 
of  conatmctiou,  repair,  or  maintenance  of 
the  improvem^t  herein  contemplated." 

It  la  alleged  In  tme  of  the  complaints  that 
the  ccnnmlaslonMB  have  adopted  plana  and 
let  a  contract  for  building  a  bridge  61  feet 
wide,  18  feet  thereof  for  the  aeconmiodation  of 
the  general  pobllc  and  the  balance  for  the  use 
of  pablle  ntUity  corpwatlons  andi  as  steam 
and  dectrlG  railways.  It  Is.  admitted  that 
In  the  vUxoB  for  the  eonstruetlon  of  the 
bridge  two-thirds  of  the  floor  space  la  set 
apart  for  the  nse  at  the  general  pnbUc  and 
one-third  for  the  public  utilities,  for  wblch 
toll  Is  to  be  charged.  The  case  does  not  pre- 
sent  the  Question  whether  or  not  the  Legls- 
latore  can  autboriae  aa  a  local  Improvement, 
to  be  paid  for  by  asaeesmeuts  on  adjoining 
property,  the  ouuslructlon  of  a  bridge  for 
the  ezduslTe  nse  of  a  public  carrier.  The 
bridge  ia  to  be  Cfmatructed  tor  the  use  of  the 
general  public,  and  the  ^vision  for  setting 
«part  of  cotaln  apace  to  the  use  of  public 
utUi^  corporations  for  hire  is  a  mere  In- 
cident This  gives  an  enlarged  use  of  the 
bridge  by  the  public,  and  we  perceive  no 
reason  why  this  i)rovfarton  should  be  h^  to 
Tldate  the  statute.  The  oilarged  use  of  the 
bridge  atupments  Uie  benefits  to  the  property 
olTected  thereby— at  least,  the  Legislature 
had  the  power  so  to  determine;  and  it  does 
not  impose  on  the  tarpayers  the  barden  of 
constmctlng  an  Improvonent  for  the  uae  of 
the  corporations.  The  entire  use  of  the 
bridge  Is,  after  all,  tor  the  benefit  of  the 
puUlc;  and  the  benefits  are  special  to  the 
property  affected  thereby,  within  the  sense 
that  it  is  a  local  Improvemmt  This  idea  Is 
expressed  by  Mr.  Justice  Bradley  In  deliv- 
ering the  opinion  of  the  Supreme  Court  of 
the  umted  States,  speaking  of  the  power  to 
giant  a  ri^^t  of  way  over  a  pnbllc  street  or 
bigftway  to  atreet  raUwigr  companlea :  **By 
the  acomnmodatlon  wbldi  th^  afford,  the 
dtlaen  can  realde  miles  ftom  his  shop  or 
place  of  buslncaHL  Though  attended  with 
some  Inconvenienoe,  they  have  greatly  added 
to  the  efficiency  of  imbllc  thoroughfares,  and 


ban  TDxm  than  doubled  Uielr  e^ciacttr  tor 
travel  and  transpwtation.'*  ^xn^  t.  ^o- 
kuk,  tMU.  8.8a4,MI..IDa.m 

We  conchide  that  none  of  the  attadcs  on 
the  validity  of  the  stetuto  or  on  tiw  proceed- 
IngB  of  the  •commlaalonns  are  well  founded, 
so  the  decree  In  each  case  Is  afllrmed. 

BAl^TLB,  J.,  not  participating. 


rOURCHB  RIVER  LUMBBJE  OO.  v. 
WALKSR. 

{Supreme  Court  of  Arttansaa.    Oct.  24,  1910. 
On  Rehearing  Dee.  1910.) 

1.  DowEB  (I  79*)— Actions— FnTDiNOS—Bvi- 

DBNCB. 

Id  an  action  to  recover  dower,  evidence 
held  to  Bustain  a  finding  that,  at  the  time  ot 
the  execution  of  a  mortnige  under  which  de- 
fendant claimed  title,  plaintiff  was  the  wife  of 
the  mortgagor. 

[G3d.  Note.— For  other  cases,  see  Dower,  Dec 
Dtg.  I  79.*] 

Z  DowBB  <|  49*)  —  Bab  —  FoBBOLOSuaa  Di- 

GBXE— issuna. 

The  widow  of  a  deceased  mortgagor  la  not 
barred  of  dower  in  the  mortgaged  lands  by  a 
forecloanre  decree,  though  a  party  to  the  salt, 
unless  her  right  to  dower  was  put  In  Issue. 

[Bd.  Note.— For  other  csse&  sea  Dower, 
Cent  Dig.  H  82,  14i^l6S;  Dsa  Dig.  I  46.*] 

a.  JUOOMXHT  (I  713*)— OonoLuaivBNUB— Da- 
nnsis  Not  Pz.badbd. 

The  rule  that  a  judgment  Is  coDClosive  not 
only  of  the  Question  actually  determined,  but 
of  all  matters  whlcb  ml^t  nave  been  decided 
in  the  suit,  refers  only  to  matters  properly  be- 
longing to  the  subject  of  the  contXDveny  and 
within  the  scope  of  the  issaes. 

Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  mi;  Dec.  Dig.  |  71S.*] 

4.  DowBB  <|  40^— Acnoir  to  Rkiovbb— 

FOBIOLOeDBE    PBOOBKOINOB  —  OONFIBHA- 

noK. 

Where  a  mortgagor's  widow,  whose  dower 
had  not  been  barred  by  a  foreclosure,  was  not 
made  a  party  to  proceedings  to  ecmfixm  tiw 
foredosure  sale  of  the  property,  such  confirma- 
tion did  not  bar  her  right  to  maintain  a  suit 
for  dower;  the  confirmation  being  effective 
only  to  perfect  su^  title  as  had  been  obtained 
by  the  pnndiaser  under  the  ftnedosnre  proceed- 
ings, and  not  to  vest  in  Um.a  new  title. 

gM.  Note.— For  other  cases,  see  Dowsi;  Dec 
■  I  4&*] 

On  Rehearing, 

6.  LiHITAnOR  ov  AonoMS  <|  19*}— DOWBB— 

Acnon  to  Recoveb— LiurrATioiis. 

An  action  by  a  mortgagor's  widow  to  re- 
cover dower  in  the  land  against  one  holding 
under  a  foreclosure  sale  is  subject  to  the  seven- 
year  statute  of  limitations,  and  not  to  Elrby's 
Dig.  I  5060,  declaring  that  all  actions  against 
a  purchaser,  his  beira  or  assigns,  to  recover 
land  axM  at  judicial  sale  shall  be  brought  with- 
in five  years  from  the  date  of  the  sale,  etc. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  78-85;  Dec  Dig.  | 
19.*] 

6.  DOWBB  (S  76*)— ACTJOR  TO  Rbcovbb— Na- 
TUBE— Laches. 

An  action  by  a  widow  to  recover  dower  in 
the  mortgaged  lands  of  her  husband  after  fore- 
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closnn  belnff  sn  Rctfon  to  enforce  a  legal  right, 
lachoi  ii  not  available  aa  a  defenae  thereto. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cant 
Dig.  IS  260-266;  Dec.  Dig.  |  76.*] 

Ai^eal  Perrr  Obancerr  Ooort;  Terft- 
miab  O.  Wallace,  Oumcellor. 

Action  by  Rosa  Walker  against  the  Fourcbe 
RlvCT  Lnmber  Oompany  to  recover  doww. 
Decree  for  plaintiff,  and  defoidaut  appeals. 
Afflrineda 

Bellera  ft  Sellers,  for  app^nt  F.  H. 
Prince,  tot  app^ee. 

HART,  T.  This  was  an  action  brought  by 
Mis.  Rosa  Walker  In  t^e  Perzy  chancery 
court  against  the  Fonrdie  River  Lumber 
Ctnnpany,  a  domestic  corporation,  to  recover 
dower  in  certain  lands,  whicb  she  alleges 
are  In  ttie  possession  of  the  defmdant  oom- 
pany. We  take  the  follo<n1ng  statement  of 
fiicts  from  Oie  atwtract  of  appellant: 

One  O.  W.  Powell,  on  the  23d  day  ot  Sep- 
tembOT,  1886k  belos  the  ownor  <it  the  land 
lu  contTOversy,  mortgaged  It  to  one  W.  H. 
BlacfcwelL  FoweU  died  Aogost  9, 1809,  leav- 
ing antellee,  Us  wi&nv,  and  certain  minor 
chll^wi  his  heirs  at  law.  W.  H.  Blatftwell 
also  died,  and  on  Hay  25,  1901,  R.  L.  Klch- 
ols,  l^tee  of  Blatftwell,  broni^t  suit  to 
foredose  said  mortgage  against  appellee  and 
the  minor  heirs  of  Fowdl.  The  prayer  of 
the  complaint  Is  for  the  foreclosure  of  the 
mortgage,  the  sale  of  the  land,  *^nd  that  aU 
eanlty  of  redemption  be  forever  barred  and 
f  oredosed,"  eta  Appellee  was  Ady  summon* 
ed.  Decree  was  rendered  August  80,  1901, 
showing  tiiat  appellee  made  default,  the  de- 
cree containing  the  following  recital  t  **That 
If  said  dd>t  and  Interest  be  not  paid  by  the 
ISth  day  of  September,  1901,  that  ell  the 
right,  titles  and  equity  of  redemption  of  the 
■aid  Rosa  Powell,  and  the  said  Noel  Powell, 
Sewell  Powell,  and  Bvan  Powell  Is  forever 
barred  and  foredosed,"  etc  Sale  was  made 
on  the  let  day  ot  Ortober,  1901,  as  ordwed 
the  decree,  the  land  being  bought  by  lAe 
OreenvlUe  Stave  Company.  Sale  was  duly 
reported  and  oonflrmed  1^  the  court  Febru- 
ary S,  1902,  Deed  was  executed  and  ac- 
knowledged and  an>roved  In  opoi  court  on 
the  same  day.  After  Powell's  death,  appel- 
lee, fhinviny  gfie  had  lost  the  land,  abandon- 
ed it,  and  nevw  to(A  poesessUm  or  paid  the 
taxes  on  It  afterward&  The  said  the  Green- 
Tllle  Stave  Oompany  after  Its  said  purchase 
filed  its  petition  for  omflrmatltm  on  Novem- 
ber 2,  1901,  and  its  title  to  said  lands  was 
didy  oonllimed,  the  decree  containing  the 
following  recital:  « •  •  «  The  court  doth 
examine  said  petitioo,  and  finds  that  it  was 
filed  on  the  2d  di^  of  November.  1904,  and 
It  doth  exandne  the  iffoof  of  pubUcatloa  and 
doth  find  that  due  notice  was  given  both  by 
the  petlUonw  undor  the  twms  of  the  act  of 
the  state  of  Arkansas,  embraced  In  section 
661  to  section  676  of  Klrby's  Digest  of  the 


statutes  of  the  state  ot  Arkansas,  and  by  Om 
clerk  ot  this  court  undtt  the  statutes  the 
state  of  Arkansas  as  embraced  In  section 
94B  to  section  600  of  said  Digest  The  court 
doth  further  find  that  there  was  filed  with 
the  complaint  In  said  cause,  copies  of  the 
tax  receipte  for  the  years  UOl,  1902,  and 
1908,  and  that  is  also  the  affidavit  of  one 
John  Murphy,  that  no  one  Is  In  the  actual 
poflsesaion  of  the  said  lan^  dalming  title 
to  them  adverse  to  the  petitioner,  and  the 
conrt.  finding  that  both  of  said  laws  have 
in  all  reepecte  been  complied  with,  and  the 
petitioner  Is  entitled  to  a  conflrmatbm  of  iU 
title  to  said  lands.  It  Is  considered,  ordered 
and  decreed  that  the  title  at  peOtUimr  to 
said  lands  be  oonflrmed,"  etc.— and  vecUkal- 
ly  confirmed  and  quieted  the  tlUe  as  to  the 
foreclosure  proceedings.  On  October  13. 
1904,  the  Oreenville  Stave  Oompany  deeded 
the  land  to  appellant,  aiul  on  November  29, 
1907,  appellee  instituted  the  present  suit 
against  appellant  for  dower  in  the  land. 
Othw  fticts  will  be  stated  in  the  dlscusrion 
of  the  issues  presented  toe  our  determina- 
tion. A  decree  iras  mtwed  In  favor  of  the 
plalntue,  and,  to  reverse  that  decree,  an  ap- 
peal has  been  duly  prosecuted  to  this  court. 

It  Is  insisted  by  conned  tor  the  defendant 
that  the  record  does  not  show  that  Mrs.  Rosa 
Wslker  was  married  to  Geo.  Powdl  at  fto 
time  be  executed  the  mortgage  to  the  lands 
In  question  to  W.  H.  Kai^wdL  It  Is  true 
that  she  does  not  directly  state  the  date  (tf 
her  marriage  to  Powdl;  but  her  complaint 
alleges  that  "she  was  the  lawful  wUa  of  G. 
W.  Powdl  and  that  be  lived  in  Perry  county. 
Ark. ;  and  died  August  9,  1899;  leaving  the 
plaintiff,  his  widow,  and  three  minor  chll'- 
dren— N.  O.  Powell,  five  years;  8.  B.  Pow- 
dl, two  years  old;  and  G.  E.  Powell,  bom 
S^tember  7,  1899,  after  their  father's  death 
—and  this  allegation  Is  admitted  Iqr  the  de- 
fendant In  ita  answer.  It  was  agreed  be- 
tween the  parties  to  this  suit  that  the  pa- 
pers and  proceedings  In  the  suit  to  foredoee 
the  mortgage  vOgbt  be  read  In  evidence  In 
tUs  case.  The  complaint  In  that  case  all^ 
ed  that  the  minor  chlldroi  above  named 
were  Oio  heirs  at  law  of  G.  W.  Powdl,  de- 
ceased, and  were  In  the  custody  of  their 
mother,  Rosa  Powdl,  who  Is  now  Rosa 
Walker,  the  plaintiff. 

The  mortgage  was  executed  by  G.  W.  Pow- 
dl on  S^tember  28, 1806,  and  he  died  Aogost 
0;  1899.  It  is  alleged  by  plaintlfl  Hut  their 
ddest  child  was  five  years  dd  at  his  deatlL 
The  diancelloT  foond  diat  plaintlfl  was  tin 
wife  of  G.  W.  PoweU  at  the  time  the  mort- 
gage was  executed  by  him,  and  It  cannot  be 
said  that  Us  finding  is  not  supported  by  thte 
evidence.  In  the  case  of  McWUrter  et  al. 
V.  Roberta  et  aL,  40  Ark.  288,  the  court  tuOA: 
"The  widow  of  a  deoeased  mortgagor  Is  not 
barred  of  dower  In  the  mortgaged  lands  fxf  a 
decree  of  foreclosure,  though  she  was  a  par>- 
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ty  to  the  suit,  nnleis  ber  rlffbt  to  dower  was 

pat  In  Issue." 

The  record  shows  that  idaiuUirs  right  to 
dower  was  not  In  Issue  in  the  suit  to  fore- 
close the  mortgage,  and  this  is  conceded  by 
conns^  for  defendant,  but  they  contend  that 
the  rule  announced  In  the  case  of  McWhlr- 
ter  et  al.  t.  Roberts  et  al.,  above  quoted,  has 
been  overruled  by  the  decision  In  the  case 
of  Livingston  v.  New  England  Mortgage  Se- 
curity Company,  T7  Ark.  879,  91  S.  W.  752, 
where  it  Is  held  that  a  valid  decree  In  a  suit 
cats  off  all  defenses  which  might  have  been 
pleaded  therein.  It  is  true  tbat  a  Judg- 
ment Is  conclusive  not  only  upon  the  question 
actually  determined,  but  upon  all  matters 
which  might  have  been  decided  In  that  suit ; 
but  this  refers  to  all  matters  properly  be- 
longing to  the  subject  of  the  controversy, 
and  within  the  scope  of  the  issnee.  In  oth- 
er words,  the  defendant  must  set  forth  in  his 
answer  all  grounds  of  defense  that  be  may 
have,  or  he  wIU  be  held  to  have  waived  ffucfa 
defenses  as  he  failed  to  set  out. 

The  plaintUTs  right  to  dowOT  was  not  In 
Issue  in  the  suit  to  foreclose  mortgage 
and  was  not  barred  by  tbe  decree  of  fore- 
closure. 

2.  Her  suit  for  dower  is  not  barred  by  the 
statute  of  limitations.  In  the  case  of  M<s 
Whirier  et  al  v.  Roberts  et  aL,  supra.  It 
was  held  tbat:  "The  statute  of  limitations 
does  not  nm  in  favor  of  the  hetrs  of  a  de- 
ceased bnaband  against  a  suit  of  his  widow 
for  dower,  and  does  not  bar  ber  suit  against 
the  purchaser  at  a  mortgage  sale  after  bis 
death  nntU  the  expiration  of  seven  years 
from  the  date  of  his  purcbase."  The  rec> 
ord  shows  that  the  prraoit  suit  was  broagbt 
within  seven  years  from  the  date  of  the  pur* 
chase  of  the  lands  at  the  foreclosure  sale. 

8.  The  defense  of  laches  la  not,  available 
to  the  defendant.  The  plaintiff  Is  not  seek- 
Ing  to  set  aside  the  foreclosure  decree,  and 
the  case  of  Jadcson  v.  Becktold  Printing  & 
Book  Mfg.  Co..  86  Ark.  601,  112  S.  W.  161, 
20  L.  R.  A.  (N.  S.)  4M,  and  oth^  cases  cited 
by  counsd  have  no  application.  Here  the 
plalntlft  has  brought  an  Independent  suit 
for  dower  within  the  statutory  period,  she 
Is  not  invoking  the  aid  of  the  court  to  set 
aside  or  annul  any  former  decrees  affecting 
the  land,  and  tbe  doctrine  of  ladies  baa  no 
application. 

4.  The  plaintiff  Is  not  precluded  from 
maintaining  ber  salt  by  the  confirmation 
proceedings.  She  was  not  made  a  party  to 
that  proceeding,  and  Is  not  affected  by  it. 
Tbe  effect  of  the  confirmation  proceeding 
was  not  to  invest  the  petitioner  therein  with 
title,  but  only  perfected  such  title  as  had 
been  already  obtained  under  tbe  foreclosure 
proceedings.  Updegraff  v.  Marked  Tree  Lum- 
ber Co.,  83  Ark.  1S4,  103  S.  W.  60G. 

As  we  have  already  seen,  the  plaintiff's 
right  to  doww  was  not  In  Issue  in  the  fore* 
ckmue  mit,  and  It  Is  not  affected  by  tbe 


confirmation  proceeding  bacauae  she  was  not 
made  a  parly  to  It 
The  decree  will  be  affirmed. 

On  Rehearing: 

1.  Counsel  for  appellant  Insist  tbat  tbe 
court  erred  in  btAdlug  that  the  seven-year 
statute  of  UmitationB  applies  to  this  case. 
They  urge  with  mncb  foroe  and  plausibility 
that  the  flre-year  statute  governs.  It  Is  as 
foUomB:  "All  actions  against  the  pnnaiaser, 
his  heirs  or  assigns,  for  tbe  recovwy  of 
lands  sold  at  Jndlclal  salee  shall  be  brought 
within  five  years  after  tbe  date  of  sueb  sale, 
and  not  thereafter;  saving  to  minors  and 
persons  of  unsound  mind  the  period  of  three 
years  after  such  disability  shall  have  been 
removed."  Section  0060;  Eirby's  Dig.  In 
support  of  ttaete  contentl<ni,  they  cite  the 
cases  of  Cowling  v.  Kelson,  76  Ark.  146^  88 
S.  W.  918,  and  McGaughey  et  aL  v.  Brown 
et  al.,  46  Atk.  25,  In  which  tbe  statute  pro* 
tectlng  purchasers  at  Judicial  sales  <wbs  htfd 
apiaLcabl&  In  those  casef,  the  suit  was  to 
set  aside  tbe  sale  and  to  recover  tbe  lands 
sold  at  tbe  judicial  sale.  The  suit  in  this 
Inatanoe  was  not  agalzut  tbe  pnrcbaser  for 
tbe  recovery  of  tbe  land  sold  at  tbe  Judicial 
sale.  Tlie  suit  was  not  brought  to  recovw 
the  land,  bnt  to  enforce  appellee's  right  to 
dower.  The  suit  had  no  connection  whatever 
with  the  decree  under  which  aj^lants  pur- 
chased. Tbe  dower  of  ajnwllee  was  not  put 
in  issue  In  tbe  foreclosure  sni^  and,  follow- 
ing the  case  of  HcWhirter  t.  Bobwts,  40 
Ark.  288^  we  held  tbat  she  was  not  barred 
of  dower  by  the  foredoeore  suit  If  this  be 
correct,  ber  sntt  for  dower  is  a  suit  to  estab- 
lish and  secure  an  Independoit  right  given 
her  by  statute,  and  Is  in  nowise  connected 
with  or  d^iiendent  upon  tbe  TaltdU?  or  In- 
validity of  the  purchase  at  the  foreclosure 
sale.  Her  right  to  dower  not  having  been 
put  in  iasne  In  tbat  suit  It  stands  as  if  she 
had  not  been  a  party  to  It  as  far  as  her  right 
to  dower  is  concerned.  See  Fbelps  t.  Jack- 
son, 81  Ark.  272.  It  was  the  duty  of  tbe 
heirs  of  tbe  mortgagor  in  this  case  to  assign 
dower,  and,  the  title  of  the  purchaser  under 
tbe  mortgage  foreclosure  sale  being  derived 
from  them,  such  purchaser  became  bound  by 
the  same  stetute  of  limitations  as  the  heirs. 
It  follomi  tbat  the  decision  In  UcWhlrter 
V.  Roberts,  supra,  that  the  seven-year  stat- 
ute applies  In  such  cases,  was  right 

2.  Gounsd  for  appelant  also  inOst  that 
we  wwe  wrong  In  boldlog  tbat  tipptSiee  was 
not  barred  of  ber  right  of  dower  by  laches. 
We  do  not  agree  with  tb^.  It  ts  well  set- 
tled tbat  tbe  doctrine  of  laches  does  not  ap* 
ply  to  a  case  where  the  plaintiff  Is  not  ask- 
ing any  equitable  relief,  but  is  seeking  only 
to  enforce  a  plain  1^1  right  McFarlane 
V.  Orober,  70  Ark.  874,  68  S.  W.  66,  91  Am. 
St  Rep.  84;  Rowland  t.  UcOuIre^  67  Ark. 
820,  66  S.  W.  16;  Walts  t.  Moore  et  al.,  88 
Ark.  19,  116  &  W.  981;  Ghatflehl  t.  Iowa  ft 


Digitized  by  Google 


464 


182  SOUTHWBSTBRN.aHPORTEB. 


(Ark. 


Arkansas  I^d  Co.,  88  Ark.  385.  114  S.  W. 
473.  Appellee's  right  to  dower  l8  fflven  by 
Btatate,  and  la  not  barred  on  til  the  period 
under  which  she  had  a  right  to  bring  her 
suit  therefor  has  elapsed. 

Other  matters  are  pressed  upon  us  tor  a 
rehearing,  but  we  think  we  have  sufficiently 
discussed  them  In  our  original  opinion,  and 
adhere  to  what  was  there  said. 

The  motloa  for  a  rehearing  must  be  de- 
nied. 


MISSOURI  ft  K.  A.  B.  GO.  T.  KItXJffiBBW 

et  al. 

(Supreme  Court  of  Arkansaa.   Nor.  21,  1910.] 

NXW  TBIAI.  (S  1S7*)— E}QTnTABLK  BXLIEF. 

Defendant  sued  plaintiff  railroad  company 
for  breach  of  a  contract  for  the  pordiaae  ox  ties 
which  plaintiff's  agent  agreed  to  hay  from  de- 
fmdant,  which  contract  was  evidenced  by  writ- 
ten memorandum  reciting  the  sale  which  was 
signed  by  defeudant,  but  not  by  plaintiff's 
agent,  and  was  retained  by  plaintiCE's  agent, 
l^n  plaintiff's  refusal  to  accept  the  ties,  de- 
fendant Boid  them  to  others  and  sued  to  recover 
the  loss  sustained  by  plaintiff's  breach  of  the 
contract  of  sale,  in  which  suit  plaintiff  pleaded 
the  statute  of  frauds  on  the  ground  that  the 
memorandum  of  the  contract  was  not  signed  by 
it  or  its  agent  Judgment  was  rendered  against 
plaintilt  and  it  snes  in  equi^  for  a  new  trial 
on  the  ground  of  unavoidable  accident  prevent- 
ing it  from  filing  Its  bill  of  exceptions  within 
the  time  allowed.  Held,  under  the  rule  that 
equity  will  not  require  a  new  trial  after  judg- 
ment at  law  unless  it  deaily  appears  that  it 
would  be  contrary  to  equity  and  good  conscience 
to  permit  the  judgment  to  be  enforced,  that  a 
new  trial  would  not  be  required;  the  defense 
interposed  by  the  railroad  company  in  the  orig- 
inal action  being  purely  technical,  and  not  mei- 
itorions,  as  is  essential  to  authorise  equity  to 
grant  a  new  trial. 

[Bd.  Note.— For  other  ca8e&  see  New  Trial, 
Dec.  Dig.  S  187.*] 

Appeal  from  Boone  Chancery  Court;  T.  H. 
■Humphreys,  Chancellor. 

Suit  by  the  Missouri  &  North  Arkansas 
Bailroad  Company  against  L.  B.  Killebrew 
and  others.  From  a  decree  dissolving  a  tem- 
porary injunction  and  dismissing  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

W.  B.  Smith  and  J.  Merrick  Moore,  fw  ap< 
pellant  Horbm  A  South  and  Face  ft  Paoe^ 
for  appellees. 

HAKT,  J.  This  action  was  instituted  In 
the  chancery  court  of  Boone  county  by  appel- 
lant against  appellees  to  obtain  a  new  trial 
on  account  of  unavoidable  casualty  prevent- 
ing the  appellant  from  flUng  its  bill  of  exc^ 
tions  within  the  time  granted  by  the  order  of 
the  Boone  circuit  court  overruling  Its  motion 
for  a  new  trial  in  the  case  of  L.  B.  Kille- 
brew against  the  appellant  The  prayer  of 
the  complaint  is  that  if  Killebrew  refuses  to 
submit  to  a  new  trial  In  said  cause  in  said 
circuit  court,  that  he  be  permanently  enjoin- 
ed firom  enfordng  tZie  Judgment  recovered  by 


him.  Upon  hearing  the  cause,  the  chancel- 
lor found  that  appelant  had  been  deprived 
of  Its  right  of  appeal  from  the  Judgment  of 
the  Boone  circuit  court  In  the  case  of  L.  B. 
Killebrew  against  it,  by  accident  and  mis- 
take without  fault  on'lta  part,  but  that  the 
said  Judgment  of  the  Boone  circuit  court 
against  it  is  not  an  unjust  and  unconscion- 
able Judgment,  and  that  appellant  Is  not, 
therefore,  for  want  of  merit  entitled  to  main- 
tain this  actlcm.  A  decree  was  entered  dis- 
solving a  temporary  injunction  which  had 
been  theretofore  Issued  in  the  case,  and  dis- 
missing the  complaint  for  want  of  equity. 
The  case  is  here  on  appeal. 

We  do  not  deem  It  necessary  to  decide  the 
question  of  whether  any  such  mistake  or  ac- 
cident was  allied  or  shown  in  appellant's 
complaint  as  Justified  the  Interference  of  a 
court  of  equity  for  the  reason  that  we  are 
of  the  opinion  that  the  Judgment  at  law,  of 
which  appellant  complains,  was  not  unjust 
or  Inequitable.  "A  party  who  has  obtained 
Judgment  after  a  full  invefltlgaUon  of  the 
controversy  by  a  competoit  tribunal  will  not 
be  forced  by  a  court  of  equity  to  submit  to 
a  new  trial  unless  Justice  imperatively  de- 
mands it  It  must  clearly  appear  to  that 
court  that  it  would  be  contrary  tq  equity  and 
good  conscience  to  allow  the  judgment  to  be 
enforced,  else  it  declines  to  Impose  terms  up- 
on the  prevailing  party."  Wbitehlll  v.  Butler, 
51  Ark.  841,  11  8.  477,  and  cases  cited; 
Kansas  &  A.  V.  B.  Co.  v.  Fltzhugb,  61  Ark. 
348,  33  W.  960,  54  Am.  St  Bep.  211.  The 
facts  In  the  case  of  B.  Killebrew  against 
appellant,  bri^y  stated,  are  as  follows; 

Killebrew  brought  suit  in  the  Boone  cir- 
cuit court  against  appellant  to  recover  dam- 
ages for  breach  of  contract  In  the  sale  of 
some  railroad  ties.  C.  H.  Smith  was  the 
agent  of  appellant  engaged  In  buying  ties 
for  It  He  made  a  contract  with  Killebrew 
to  buy  2,000  tiw  from  him.  Smith,  In  order 
to  bind  Killebrew.  took  out  his  order  book. 
and  wrote  therein  the  following  memoran- 
dum of  the  contract:  "I  sell  you 
about  2,000  white  oak  ties  now  at  Eiraton  at 
the  rate  of  48  cts.  Ties  at  Bverton  within 
five  days  and  paid  for  July  81,  IfiOr*— and 
had  Killebrew  sign  the  same.  Appellant's 
agent  retained  the  written  memorandom  sign- 
ed by  Killebrew.  Pursuant  to  their  agree- 
ment. Killebrew  placed  the  ties  on  the  side 
track  of  appellant's  railroad  at  the  point  des- 
ignated by  Smith.  When  appellant's  agenta 
came  along  to  inspect  and  take  up  the  ties 
they  got  into  a  dispute  with  Killebrew  about 
the  amount  of  culls  to  be  taken  up,  and  re- 
fused to  take  the  ties.  After  the  tiee  bad 
remained  there  for  several  weeks,  and  ai^l- 
lant  had  refused  to  take  them  np,  he 
them  to  other  parties,  and  brought  mlt 
against  appellant  as  above  stated  to  recoTer 
the  loss  he  sustained  by  apptilant's  alleged 
breach  of  the  contract    Appelant  pleaded 
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tlie  atatnto  of  frauds,  and  rtilad  on  section 
3066  of  Elrt>7'8  Digest  to  sostaiD  lt»  plea. 

AK>eUant  contraded  that  altbongb  the 
maoomndnm  of  tba  sale  was  Inserted  by  ap- 
pellanf  s  agoit  In  his  own  order  book,  and 
was  required  to  be  aisned  by  KUlebrew  that 
appelant  sboold  not  be  taken  to  be  boand  by 
tt,  because  It  was  not  signed  bj  it  or  Its 
agoit.  An  InstroctiOD  to  this  effect  was  pre* 
sentBd  to  the  dreolt  court  and  reused,  and 
the  action  of  tho  court  In  refoslng  the  In- 
atmctUm  was  assigned  as  error.  We  do  not 
decide  whether  or  not  the  asslgnmat  of  er- 
ror was  well  taktti,  bat  affirm  the  decision  of 
the  dianc^r  on  the  groimd  that  the  def  rase 
Interposed  was  purely  tedinical  and  wlth- 
ont  m^t  "A  jadgis^t  will  not  be  opened 
<a  vacated  if  the  defense  set  np  by  defend- 
ant and  which  he  pnqrases  to  plead,  Is  not 
meritorlons  or  Is  pnrtiy  technical  In  Its  char- 
acter or  Is  dlshooeet  or  unconscionable.  Of 
such  character  are  the  defense  of  nsnry,  the 
coverture  of  defendant,  plalntlfTs  want  of 
capacity  to  sue,  a  plea  of  ultra  vires,  the 
statute  of  frauds,"  etc.  23  Cyc.  964,  965. 

In  the  case  of  Johnson  v.  Branch,  48  Ark. 
535,  8  S.  W.  819.  the  court,  peaking  throagb 
Chief  Justice  Ck)CkrllI,  said:  "The  accident 
alone  does  not  warrant  the  interference  of 
equity.  The  judgment  must  appear  to  give 
the  winning  party  an  advantage  which  a 
court  of  equity  would  not  permit  him  to  hold, 
in  order  to  warrant  Its  extraordinary  Inter- 
fereice  with  proceedings  at  law.  It  grants 
rell^  against  Judgments  in  aid  of  justice,  not 
as  a  recompense  for  the  accident;  and,  al- 
though the  law  court  may  have  committed 
error  upon  the  trial,  If  the  Judgment  is  not 
Against  conscience.  It  will  not  meddle  with  it 
The  accident,  or  some  other  ground  of  equi- 
table Interpwltion,  and  the  Injustice  of  the 
Judgment  must  concur." 

Tested  by  Ihis  rule,  we  think  the  chancel- 
lor was  right  in  denying  the  rdlef  sought 
The  defoise  interi>oaed  by  appellant  In  the 
suit  at  law  was  purely  technical;  and  we  do 
not  regard  It  as  a  meritorious  defense  with- 
in the  meaning  of  the  rule  Just  stated. 

The  decree  will  be  affirmed. 


COOK  T.  8TATB. 

{Supreme  Ooijirt  of  Ariuuuas.    Nov.  21,  I&IO.) 

GBIHINAX.  IiAW  (S  404*)— BVIDSNCK— DEKon- 
BIBATXVK  EJVIDEKCI. 

The  court,  on  s  trial  tor  carnal  abuse  of  a 
female  under  the  age  of  sixteen  yean,  may  per- 
mit the  prodaction  before  the  jury  of  the  child 
of  the  fouale  and  may  permit  her  to  testify 
that  the  dilU  was  the  result  of  tba  InteicoutBe 
with  aoensed. 

[SI  Note^For  oOer  cases;  see  Oiimlnal 
Law,  Dee.  Dig.  1  404.*] 

Appeal  from  Circuit  Court,  Calhoun  Coun 
ty ;  Oea  W.  Hays,  Judge. 


Ben  Cook  was  omxTlcted  of  eiinw;  and  he 
appeals.  Affirmed. 

J.  S.  McKnlgbt  Poole  ft  Whitehead,  and 
Davis  ft  I^ce,  for  ai^tellant  Hal  U  Nor- 
wood, Atty.  Qm.,  and  Wm.  H,  Rector,  Asst 
Atty.  Gen.,  for  the  State. 

FBAUBNTHAI^  J.  Xbe  defendant^  Ben 
CoiA,  was  adjudged  guilty  of  the  crime  of 
carnal  abuse,  committed  upon  the  person  of 
Bttth  Strickland,  a  female  unOar  the  age  of 
16  years,  and  he  has  appealed  to  this  court 
seeking  to  oblaln  a  reversal  at  the  Judg- 
ment of  convidlon. 

The  diief  ground  set  out  In  his  motion  tm 
a  new  trial  and  the  sole  asalgnmoit  of  error 
pressed  by  his  counsel  upon  this  appeal  why 
the  Judgment  should  be  revised  Is  that  the 
lower  court  committed  errw  In  permitting 
the  exhibition  to  the  Jury  of  the  child  that 
was  alleged  to  have  hem  conceived  from  said 
Intercourse.  We  have  examined  the  record 
In  this  case,  and  we  think  that  there  was 
sufficient  testimony  adduced  at  the  trial  to 
warrant  the  Jury  in  finding  that  the  def^d* 
ant  had  soual  intercourse  with  the  prose- 
cuting witness  on  divers  occaslona  from  De- 
cember 25,  1907,  to  Siay,  1908,  and  that  dur- 
ing all  said  time  the  prosecutrix  was  under 
the  age  of  10  years.  As  a  result  of  said  In- 
tercourse, she  testified  that  a  diUd  was  born 
to  her  on  December  8,  1906;  and  the  case 
was  tried  in  the  lower  court  about  18  months 
after  the  birth  of  the  child.  At  the  trial 
she  had  the  bahy  In  her  arms  while  she  was 
giving  her  testimony.  She  testlfled  that  tbe 
baby  was  the  result  frf  tiie  Intercourse  with 
d^endant  and  gave  the  date  of  its  birth. 
Tbe  dtfendant  objected  to  the  production  of 
the  child  before  ttie  Jury  and  to  her  testimo- 
ny relative  to  it  and  Its  ag&  Upon  her 
cross-examination  by  defendant's  counsel  she 
waa  asked  relative  to  the  resemblance  of  the 
baby  to  persons  other  than  the  defendant, 
but  she  was  not  asked  by  the  state  any  ques- 
tlons  relative  to  Its  resemblance  to  the  de- 
fendant or  any  other  person.  Tbe  character 
and  extent  of  the  testimony  which  by  the 
state  was  Introduced  In  this  case  rdative  to 
the  child  were  similar  to  that  introduced  In 
the  case  of  Plunkett  v.  State,  72  Ark.  409, 
82*8.  W.  815,  In  ^Ich  it  waa  ruled  that 
no  error  waa  Uier^y  committed  1^  the 
lower  court  In  that  case,  while  the  prose- 
cuting witness  was  testifying  she  bad  her 
baby  in  her  lap,  and  the  dtfendant  asked 
to  exclude  the  baby  from  the  presence  of  the 
Jury,  which  was  refused.  In  that  case  It 
was  said  that  the  production  of  the  child  of 
the  prosecutrix  was  competent  to  prove  her 
Intercourse  with  srane  one;  and,  while  It  did 
not  rule  on  the  question  as  to  whether  or 
not  testimony  as  to  the  resonblanoe  of  the 
bahy  to  the  defendant  was  competent,  be- 
cause such  testimony  was  not  In  the  record. 
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and  while  It  made  no  mention  of  tbe  fact 
ttut  the  jury  by  profert  of  the  baby  could 
determine  whether  of  not  there  waB  such  re- 
semblance. It  did  bold  that  the  court  did 
not  err  in  permitting  It  to  be  exhibited  to 
the  jury.  lu  the  case  at  bar  the  prosecutrix 
testified  that  her  baby  was  the  result  of  the 
intercourse  with  defendant,  but  that  was  in 
effect  the  testimony  of  the  prosecutrix  in  the 
Plunkett  Case.  In  neither  case  did  the  wit- 
ness give  testimony  tending  to  show  that  the 
defendant  was  the  father  of  the  child  by 
reason  of  the  resemblance  oS  it  ta  the  de- 
fendant. 

We  are  of  the  opinion  that  this  assign- 
ment of  error  is  ruled  by  the  Plunkett  Case ; 
and  the  court  did  not  commit  error  in  peiv 
mlttlng  the  production  of  the  child  b^ore 
the  jury  or  In  permitting  the  witness  to  tes- 
tify as  to  the  date  <rf  Its  birth,  and  that  it 
was  the  result  of  the  Intercourse  with  de- 
fendant We  do  not  think  It  therefore  neces- 
sary to  pass  upon  the  question  as  to  wheth- 
er or  not  It  was  competent  to  Introduce  tes- 
timony of  witnesses  as  to  the  resemblance 
of  the  baby  to  the  defendant  or  to  comment 
upon  such  resemblance. 

It  has  been  held  by  this  court  that  In  a 
bastardy  case  It  was  not  error  to  permit  the 
cnild  to  be  exhibited  to  the  Jury.  Land  t. 
State,  84  Ark.  199,  105  S.  W.  90,  120  Am. 
St.  Rep.  25.  In  that  case  It  was  said  that  It 
would  be  necessarily  Inferred  that  the  pur- 
pose of  the  prosecution  In  making  exhibition 
of  the  child  was  to  allow  the  jury  to  observe 
whether  or  not  the  child  bore  any  resem- 
blance to  the  putative  father. 

In  the  case  of  Adams  t.  State,  124  S.  W. 
766,  which  was  a  prosecution  for  seduction, 
it  was  held  by  this  court  that  the  child  could 
be  exhibited  In  tlie  trial  for  tbe  same  pur- 
pose. In  the  case  of  State  v.  Danforth,  73 
N.  H.  215,  60  Atl.  839,  111  Am.  St  Rep.  600, 
there  was  a  prosecution  for  "rape  upon  a 
woman  child  under  the  age  of  16  years," 
which  is  a  crime  similar  to  that  with  which 
the  defendant  is  charged  In  the  case  at  bar. 
In  that  case  the  prosecution  was  permitted 
to  exhibit  the  child  to  the  jury  and  to  ai^e 
from  a  peculiarity  of  features  common  to 
both  and  from  a  general  resemblance  be- 
tween them  that  the  defendant  was  the  fa- 
ther of  tbe  child.  And  In  that  case  It  was 
said  that  tbe  objection  urged  to  such  tes- 
timony was  rather  to  its  w^ht  than  to  Its 
competency. 

There  Is  no  little  conflict  In  the  authori- 
ties as  to  whether  or  not  It  Is  competent  to 
Introduce  testimony  relative  to  the  resem- 
blance between  the  child  and  defendant  In 
cases  of  bastardy,  seduction,  carnal  abuse, 
and  the  like;  but  the  weight  of  authority 
seems  to  be  in  favor  of  holding  that  It  is 
permissible  to  make  exhibition  of  the  child 
to  the  jury  and  to  Introduce  testimony  as 
to  such  resemblance.    The  purpose  In  all 


these  cases  Is  tbe  same;  that  Is,  to  show  tbe 
paternity  of  the  child.  See  note  to  State  t. 
Harvey,  62  L.  B.  A.  500. 

But  it  has  been  uniformly  held  that  it  is 
competent  to  prove  the  date  of  the  birth  of 
the  child  In  order  to  show  that  It  might  have 
been  begotten  at  or  about  the  date  of  tbe 
ott&XBe  charged,  and  that  the  child  may  be 
exhibited  to  corroborate  such  evldrace. 

There  are  other  assignmutts  of  error  set 
out  in  the  motion  for  a  new  trial,  bat  none 
of  these  has  been  urged  upon  this  appeaL 
We  have  examined  each  of  these,  but  we  do 
not  find  that  any  prejudicial  error  was  com- 
mitted in  the  trial  of  the  case. 

The  judgmeot  to,  acoordlof^,  nBlrmed. 


GREER  T.  VAUGHAN. 
{Supreme  Court  of  Arkansas.    Nov.  21,  1910.> 

1.  AnvEsra  PossBSSioif  ^  91*>— Acts  Cowsn- 
TonNO— Patueivt  ow  Taxcs  on  tTNIKFaOV- 
ED  AND  Vacant  Laitdb. 

A  compliance  with  Eiibr's  Dig.  I  0097, 
providing  that  unimproved  and  nniDciosed  land 
shall  be  held  to  be  in  tbe  posaesrion  of  the  one 
paying  taxes  thereon,  under  color  of  title,  pro- 
vided De  haa  paid  sttch  taxes  for  at  leaat  seven 
years  In  succes^<m,  and  not  less  than  three  such 
payments  made  subsequent  to  the  passage  of 
tbe  act,  constltates  in  the  person  paying  the  tax- 
es a  constructive  possession,  which  ripens  into  • 
perfect  title. 

[Ed.  Note.— For  other  cases,  see  Advene  Pot* 
session,  Dec.  IMg.  |  91.*] 

2.  Advbrsi  Possesbioit  (I  03*)— A.CTS  OoHsn- 

TUTTNO— PJLTUENT  Or  TAXES  OK  UBDCPSOV- 

ED  AND  Vacant  Lands. 

Where  plaintiff  and  his  grantor  paid  taxes 
on  unimproved  and  uninclosed  land  in  1894,  and 
made  successive  payments  of  taxes  thereafter  to 
the  summer  ot  1001,  when  defendant  entered 
into  possession,  and  three  of  the  successive  pay- 
ments were  made  in  March,  1809,  April,  loOO, 
and  January,  1001,  plaintiff  acquired  title  un- 
der Kirby's  Dig.  {  0057,  adopted  March  18, 
1899,  It  being  unnecessary  that  three  years  must 
elapse  from  the  first  payment  of  taxes  after  the 
statute  was  passed,  but  udy  that  three  pay- 
ments be  made  thereafter. 

[Bd.  Note.— For  other  cases,  see  Adverse  Po» 
Mssion,  Cent  Dig.  H  62B-037;   Deo.  Dig-  I 

3.  Parties  (i  96*)— OBraonoNS— Waitkb. 

A  defendant  who  by  demurrer  objected  to 
the  allowance  of  a  new  party  plaintiff  filing  as 
amended  complaint  setting  np  a  new  cause  ot 
action,  and  who  at  the  same  time  filed  an  an- 
swer asking  affirmative  r^ef,  and  who  accept- 
ed the  relief  eranted  him  tgr  tbe  court,  thereby 
waived  bis  objection  to  tha  allowance  of  the 
new  party. 

[Ed.  Note.— For  other  cases,  see  Futiei^  Cent 
Dig.  M  187-177;  Dec.  Dig.  {  Oa*] 

4.  Appeakance  (f  20*)— Failuu  to  Ssbtb 

PaOCESfr—WAIVEB. 

A  defendant  who  mters  fals  appearance  to 
an  action  brought  against  him  and  who  answers 
without  objection  based  on  the  want  of  surice 

of  sommons  tliereby  waives  summons. 

[Ed.  Note.— For  other  cases,  see  Appeaisooa, 
Cent  Dig.  H  91-102;  Dec  Dig.  |  25.*] 
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S.  iMFBOTEiaifTS  Q  4*)  —  GOHFIHBAXXON  — 

Good  Faith  or  CxmUhant. 

A  parchftaer  of  nnimproTed  and  vacant 
lands  from  the  sole  heir  of  the  patentee  out  of 
whom  the  le^  title  had  not  paiuwd  made  per- 
manent improrementa  on  the  land.  The  only 
notice  he  had  that  a  third  person  claimed  the 
land  was  such  as  could  be  sained  from  the  rec- 
ords, though  he  had  heard  that  the  third  person 
was  claimng  to  own  lands  la  the  vicinity.  Held 
to  Bhow  that  the  poichaMr  made  the  imiwoTe- 
mento  Id  good  faini.  bdlaring  that  he  was  the 
true  owner  and  in  ignorance  of  the  title  ot  the 
third  person,  entitling  him  to  recover  the  value 
of  the  improvemesits. 

[Ed.  Note.— For  other  cases,  see  Improve- 
ments, Dec  Die.  i  4.*] 

6l  iKPIOTMUmS  (14*)  —  OOKPENBATIOH  — 

Good  Futh  or  CxAnunr. 
.The  value  of  improvements  made  In  good 
faiUi  by  one  believing  that  he  is  the  owner  of 
the  land,  which  actually  belongs 'to  another.  It 
bcwed  on  the  enhanced  value  which  the  im- 
provements  at  the  time  ot  the  recovery  impart 
to  the  land,  and  the  enhanced  value  must  arise 
solely  by  reason  ot  the  improvements,  and  must 
be  determined  only  by  the  ordinary  considera- 
tion applying  to  lands  similarly  sitaated. 

[Ed.  Note.^For  other  cases,  see  Improve- 
ments, Cent.  Dig.  U  4-26;  Dee.  Dig.  1  £*] 

Appeal  from  Prairie  Chancery  Court;  Jna 
M.  ElUott,  OlianceUor. 

Suit  b7  B.  W.  Greer  against  Emmet 
Vaughan,  In  whicb  A.  O.  UcComb  tiecame  a 
plaiatifl  at  bis  own  request,  and  filed  en 
amoided  complaint  From  a  jodigmnkt  of  dl»- 
miasal  plaintiffs  ainwaL  Beversed  and  re- 
manded, 

W.  A.  Leacb,  and  S.  Bnindidge,  Jr.,  for  ap- 
pellants. Joe  T.  Boblnwm,  tot  appellee^ 

FRAUENTHAL,  J.  This  was  a  suit  In  ^- 
nity  orl^nally  instituted  by  B.  W.  Oreer  In 
Angust.  1907,  to  quiet  the  title  in  blm  to  a 
tract  of  land  situated  In  Prairie  county.  The 
land  was  patented  by  the  United  States  to 
Archibald  Hutchins  In  1845.  In  the  original 
complaint  the  plaintiff  asserted  title  to  the 
land  through  two  sources.  He  claimed  title 
to  tbe  land  by  mesne  conveyances  which  ex- 
tended back  to  Joseph  R.  Ferguson  and  James 
Q.  Nell,  to  whom  in  1852  said  Archibald 
Hutchins  had  executed  only  a  bond  for  title 
to  said  land.  He  also  asserted  title  by  vir- 
tue of  a  tax  deed  based  upon  a  sale  of  said 
land  made  in  1872  for  tbe  nonpayment  of  the 
taxes  of  1870  and  1871.  The  appellee  in  his 
answer  to  this  complaint  claimed  title  to  tbe 
land  by  virtue  of  a  deed  executed  to  blm  in 
1900  by  tbe  sole  heir  of  said  original  pat- 
entee ; '  and  be  attacked  tbe  validity  of  said 
tax  sale  and  of  said  bond  for  title  as  a  con- 
Teyance  In  the  chain  of  title  to  said  land. 
In  November,  1908,  A.  a  McComb.  as  plain- 
tiff, filed  an  amended  complaint  In  whicb  be 
soi^ht  to  quiet  the  title  to  said  land  in  him. 
In  said  amended  complaint  he  set  forth  tbe 
same  sonrces  and  chain  of  title  as  were  set 
forth  in  the  original  complaint  of  B.  W. 
Greer,  and  farther  allied  that  In  1906  said 
Greer  conveyed  said  land  to  blm.   In  this 


amended  complaint  he  set  forth  another 
source  of  title.  He  alleged  that  tbe  land  was 
tmlmproved  and  unlndosed,  and  that  he  and 
those  under  whom  he  claimed  bad  paid  tbe 
taxes  on  tbe  land  for  the  time  required  by 
section  50C7  of  Klrby'a  Digest  to  create  an 
investiture  of  title  by  adverse  possession.  To 
this  amended  complaint  tbe  defendant  filed  a 
demurrer  upon  the  grounds  that  (1)  It  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and  (2)  because  there  -was  a  mis- 
joinder of  parties  plaintiff  and  of  causes  of 
action.  This  demurrer  was  made  a  part  of 
and  Incorporated  in  defendant's  answer  to 
the  amraded  complaint,  In  which  be  set  fortb 
tbe  same  claim  to  title  to  tbe  land  and  the 
same  allegations  as  In  bis  answer  to  tbe  orig- 
inal complaint,  and  In  tbe  amended  answer 
be  asked  for  all  eqoitabie  relief  to  which  the 
facts  entitled  bim.  The  court  overruled  tbe 
demurrer  to  the  amended  complaint,  and  per- 
mitted said  McComb  to  be  made  a  party 
plaintiff  in  tbe  suit,  and  considered  tbe 
amended  answer  of  defendant  as  an  answer 
to  tbe  amended  complaint  of  said  McGomb 
and  a  crosB-complalnt  thereto. 

Upon  a  bearing  of  tbe  cause  the  court  en- 
tered a  decree  dismissing  tbe  complaint  for 
tbe  want  of  equity,  and  granted  to  defend- 
ant tbe  relief  be  asked  for  by  quieting  in  bim 
the  title  to  said  land,  and  ordering  tbe  Issu- 
ance to  bim  of  a  writ  of  possession  therefor. 
We  do  not  deem  it  necessary  to  discuss  or 
determine  whether  or  not  the  plaintiff  has 
shown  a  perfect  chain  of  title  to  tbe  land 
back  to  tbe  original  patentee  from  the  Unit- 
ed States,  or  whether  or  not  tbe  tax  sale  of 
1872  under  which  be  <daims  Is  valid,  because, 
under  tbe  evidence  adduced  upon  tbe  trial  of 
tbe  case,  we  are  of  the  opinion  that  plaintiff 
obtained  a  complete  investiture  of  title  to  the 
land  by  virtue  of  constructive  adverse  pos- 
session thereof  under  section  5067  of  Kirby's 
Digest  By  that  statute  it  is  provided  that: 
"Unimproved  and  unlndosed  land  shall  he 
deemed  and  held  to  be  In  the  possession  of 
the  person  who  pays  tbe  taxes  thereon  If  be 
have  color  of  title  thereto,  but  no  person  shall 
be  entitled  to  invoke  the  benefit  of  this  act 
unless  be  and  those  under  whom  be  claims 
shall  have  paid  such  taxes  for  at  least  seven 
years  in  succession,  and  not  less  than  three 
such  payments  must  be  made  subsequent  to 
tbe  passage  of  the  act"  A  compliance  with 
tbe  provisions  of  this  statute  constitutes  in 
sncb  person  paying  said  taxes  upon  such  char- 
acter of  land  mentioned  therein  a  construc- 
tive possession  of  the  land  wlilch  like  adverse 
possession  ripens  Into  a  perfect  title,  and  cre- 
ates in  sucb  person  a  complete  investiture  of 
the  title  thereto.  Towson  v.  Benson,  74  Ark. 
803,  86  S.  W.  661 ;  Updegraff  v.  Marked  Tree 
Lumber  Co.,  83  Ark.  164,  103  S.  W.  606 ;  Tay- 
lor V.  Leonard.  126  8.  W.  887.  The  uncon- 
troverted  evidence  In  this  case  shows  that 
the  plaintiff  and  those  under  whom  he  claims 
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paid  Utft  taxes  opon  the  land  InTolved  In  tbls 
Ittlgation  under  color  of  title  thereto  for  more 
than  20  years  continnonsly  prior  to  the  in- 
stitution of  this  suit,  and  certainly  that  they 
paid  said  taxes  In  the  year  of  1804  and  in 
each  year  thereafter  np  to  the  Institution  of 
this  snlt  The  land  was  nnlmproTed  and  on- 
IndoBed  and  In  the  possesidon  of  no  one  dar- 
ing all  of  those  years  op  to  and  until  the  de- 
fendant built  a  house  thereon,  and  thus,  by 
taking  actual  possession  thereof,  broke  the 
continuity  of  the  constructive  possession  from 
that  date.  There  Is  an  uncertainty  as  to  the 
«xact  date  when  defendant  built  the  house 
npon  the  laud;  but  this  uncertainty  only 
grows  out  of  the  testimony  of  the  defendant 
blmself.  He  testified  doubtli^ly  that  he 
built  the  house  in  the  summer  of  1901,  but 
more  positively  that  he  built  It  In  the  sum- 
mer of  1002 ;  but,  In  any  event,  not  prior  to 
the  summer  of  1901.  It  Is  urged  by  counsel 
for  defendant  that,  under  the  provlsionA  of 
the  above  statute,  it  was  necessary  that  the 
paym^it  of  the  taxes  on  the  land  should  have 
been  made  for  a  full  period  of  three  years 
after  the  passage  of  the  act  and  prior  to  the 
date  when  defendant  buUt  the  house  on  the 
land,  before  there  could  be  constructive  pos- 
session of  the  land  for  the  full  period  under 
the  statute.  But  this  contention  is  not  cor- 
rect The  constructive  possession  of  the  land 
began  with  the  date  of  the  first  payment  of 
tiie  taxes  tberecm,  and  it  was  only  necessary 
to  pay  the  taxes  ttiereon  for  seven  successive 
years  and  for  a  full  period  of  seven  years 
from  that  date  in  order  to  Invoke  the  ben- 
•efit  of  that  statute,  provided  only  that  three 
of  such  payments  were  made  after  March  18, 
1899,  the  date  of  the  passage  of  said  act  It 
was  not  under  such  circumstances  necessary 
to  pay  the  taxes  for  a  period  of  three  years 
after  the  date  of  the  passage  of  the  act,  but 
only  to  make  three  successive  payments  of 
the  taxes  thereafter.  In  the  case  of  Price 
T.  Greer,  89  Aric  300,  116  8.  W.  076,  118  S. 
W.  1009,  in  construing  this  provision  of  said 
statute,  the  court  said:  "We  held  In  Upde- 
fpt&tt  T. .  Marked  Tree  Lumber  Company,  83 
Ark.  IM  [lOa  8.  W.  606],  that  the  full  pe- 
riod of  seven  years  must  expire  from  the 
first  of  the  seven  payments  required  by  the 
statute;  but  it  does  not  follow  from  this 
that  three  years  must  elapse  from  the  first 
payment  after  the  passage  of  the  act  The 
statute  begins  to  run  on  the  first  payment  of 
taxes,  and  the  statute  bar  is  complete  at  the 
end  of  seven  years  from  that  date,  provided 
seven  payments  have  been  made  In  succes- 
sion and  three  of  same  were  made  after  the 
passage  of  the  statute."  The  plaintiff  and  his 
grantor  paid  the  taxes  on  this  land  in  1894. 
and  made  seven  successive  payments  of  the 
taxes  thereafter  and  for  the  full  period  of 
seven  years  from  that  date  and  prior  to  the 
summer  of  IWl,  the  earliest  date  when  un- 
der any  view  of  the  testimony  the  defendant 
huilt  the  house  on  the  land,  and  he  made 
three  of  these  successive  payments  of  taxes 


after  March  18,  1809,  the  date  of  the  pas- 
sage of  the  act  and  prior  to  the  summer  of 
1901,  to  wit  on  March  25,  1899,  AprU  4^  1900. 
and  January  7,  1901.  It  follows,  therefore, 
that  the  statute  bar  became  complete  iwior 
to  the  summer  of  1901,  and  prior  to  that  date 
the  plaintiff  by  virtue  of  said  statute  became 
completely  invested  with  the  title  to  said 
land. 

It  Is  urged  that  B.  W.  Oreer,  the  original 
plaintiff,  had  no  cause  of  action  at  the  time 
of  the  filing  of  the  original  complaint  and 
ibe  Institution  of  this  suit  because  he  had 
prior  to  that  date  conveyed  the  land  in  con- 
troversy to  McGomb,  and  that  the  complaint 
could  not  be  amended  by  making  another 
plaintiff  who  had  such  cause  of  action.*  It 
is  also  UTgei  that  the  investiture  of  title  in 
plaintiff  by  adverse  possession  was  for  the 
first  time  alleged  In  the  amended  complaint, 
and  that  this  was  a  new  cause  of  action.  The 
defendant  interposed  his  objection  by  demur- 
rer to  the  action  of  the  court  in  allowing  said 
McComb  to  be  made  a  party  and  to  file  the 
amended  complaint;  but  at  the  same  time 
and  without  resting  thereon  he  filed  his  an- 
swer thereto,  and  In  his  answer  asked  for 
affirmative  relief.  The  Issues  of  fact  were 
thus  Joined  bj  the  pleadings,  and  thereupon 
were  fully  developed  by  the  evidence  by  both 
parties.  The  lower  court  in  its  decree  grant- 
ed to  the  defendant  affirmative  relief  by  qui- 
eting the  title  to  the  land  in  him,  and  by  giv- 
ing to  him  a  writ  of  possession  for  the  land 
which  plaintiff  had  obtained  In  1006.  The 
defendant  accepted  the  relief  granted  to  him 
by  the  lower  court  and  in  tbls  court  has  en- 
deavored to  maintain  it  We  think  that  by 
this  action  the  defendant  has  In  effect  con- 
sented to  the  order  of  the  court  making  Mc- 
Comb a  party  plaintiff  and  to  the  amendment 
made  by  the  Insertion  of  the  alleged  new 
cause  of  action.  He  has  waived  his  objection 
thereto  by  Joining  issue  on  the  merits  of  the 
case,  and  seeking  relief  against  McComb,  and 
by  accepting  the  benefits  granted  to  him  by 
virtue  of  his  litigating  those  rights  and  by 
now  endeavoring  to  nnwintai"  them  in  this 
court  An  amendment  making  new  parties 
to  a  complaint  wherein  the  original  plaintlfl 
did  not  riiow  a  cause  of  action  la  like  an 
amendment  setting  up  an  entirely  separate 
and  distinct  cause  of  action.  In  each  case 
it  is  equivalent  to  bringing  a  new  action. 
When  an  original  action  is  brought,  the  de- 
fendant may  waive  summons,  and  enter  his 
appearance  thereto,  and  does  so  by  answer- 
ing without  objection.  And  be  waives  his 
Tight  to  complain  that  new  parties  who  alone 
had  the  cause  of  action  were  made  to  the 
suit  or  a  new  cause  of  action  was  introduced, 
where  after  objection  made  by  him  he  by 
his  pleadii^  and  by  the  litigation  Joins  is- 
sue with  such  new  parties  upon  the  mer- 
its of  the  case,  and  seeks  affirmative  relief 
against  th«u.  He  cannot  thus  oocopy  two 
inconsistent  positions — in  the  one  objecting 
that  they  be  made  parties  and  in  the  other 
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-posltKm  seeking  relief  against  them,  and 
-thxxs,  In  effect,  asking  that  they  be  made  par- 
ties. By  this  action  he  enters  his  appear* 
■ance  to  the  new  suit  brought  by  the  new 
parties  and  to  the  new  cause  of  action.  As 
la  said  in  the  case  of  Wood  t.  "Wiood,  68 
Ark.  446,  27  S.  W.  612,  28  U  B.  A.  197.  48 
Am.  St  tiep.  42:  "The  same  result  was 
reached  as  would  have  been  accomplished  had 
a  new  and  original  complaint  been  filed.  In 
that  case  the  appellant  could  have  entered 
its  appearance,  as  It  did,  and  waived  sum- 
mons, and  the  same  end  wduld  have  been 
•obtained  as  was  reached  by  the  filing  of  the 
amendment.  The  legal  effect  of  the  two  pro- 
ceedings is  the  same."  1  Ency.  Plead.  &  Prac. 
573;  Thompson  r.  Brazlle,  65  Ark.  495,  47 
S.  W.  299 ;  Choctaw  Oklahoma  ft  O.  R.  Co. 
T.  Eldtey,  81  Aik.  579,  99  S.  W.  839;  Fer^ 
guson  v.  Carr,  85  Ark.  246,  107  S.  W.  U77. 
In  his  answer  the  defendant  asked  for  the 
Tecovery  of  the  valne  of  the  improrenients 
which  he  made  on  the  land;  and  we  think 
that  he  Is  entitled  to  recover  this.  In  1900 
he  purchased  the  land  and  obtained  a  deed 
therefor  from  the  sole  heir  of  the  patentee 
-out  of  whom  the  legal  title  had  not  passed, 
«nd  In  the  summer  of  1901  and  1902  be  made 
these  Improvements,  which  were  of  a  last- 
ing and  permanent  character.  At  that  time 
the  land  was  wild  and  unimproved  and  In 
the  actual  possession  of  no  one.  The  only 
notice  that  he  had  that  plaintiff  or  his  gran- 
tor had  a  better  right  to  tbts  particular  tract 
was  such  as  conld  be  gained  from  the  rec- 
ords, although  he  had  heard  that  Oreer  was 
claiming  to  own  some  lands  In  that  vicinity ; 
and  Greer  did  actually  own  other  lands  In 
that  vicinity.  We  think  the  evidence  showed 
that  he  improved  the  lands  In  good  faith,  be- 
lieving that  he  was  the  true  owner,  and  in 
ignorance  of  his  title  to  this  particular  land 
being  actually  questioned.  Under  such  cir- 
cumstances, he  was  entitled  to  recover  the 
value  of  the  Improvements  thus  made  by  him 
on  the  land.  Shepherd  v.  Jemigan,  51  Ark. 
275.  10  S.  W.  765,  14  Am.  St  Rep.  50;  Mc- 
Donald V.  Rankin,  92  Ark.  173,  122  S.  W.  88. 
The  value  of  the  Improvements  is  not  deter- 
mined solely  by  the  cost  thereof;  but  "the 
value  thereof  is  based  upon  the  enhanced 
value  which  these  improvements  at  the  time 
of  the  recovery  Impart  to  the  land."  And 
"such  enhanced  value  of  the  land  should  arise 
solely  by  reason  of  the  Improvements  them- 
selves, and  shoald  be  determined  only  by  the 
ordinary  consideration  that  wonld  apply  to 
lands  that  are  similarly  situated."  McDon- 
ald T.  Rankin,  supra.  We  have  examined  the 
testimony  relative  to  the  value  of  the  Im- 
provements, and  we  think  that  nnder  the 
evidence  the  defendant  Is  entitled  to  recover 
93&0  therefor. 

The  decree  of  the  lower  court  is  reversed, 
and  this  cause  is  remanded,  with  directions 
to  enter  a  decree  anietlng  the  title  to  said 


land  in  tlie  plaintiff  HcGomb,  and  giving 
Judgment  In  favor  of  defendant  for  9350  for 
the  value  of  the  Invrovanttita  made  by  him 
on  the  land. 


UOROAN  T.  HcCniN  et  aL 
(Supreme  Court  of  Arkansas.   Nov.  21,  1910) 

1.  RnoaHATioiT  OT  InSTBUHKniS  (I  17*)  — 
Dkbds. 

W^ier«  s  deed  conveyed  more  land  than  was 
iDteuded  to  be  granted,  the  grantor,  as  against 
the  grantee,  was  entitled  to  have  it  xeformed  so 
as  to  correct  the  mUtake. 

[Ud.  Note.— For  other  cases,  see  Beformatloa 
of  Instmments,  Gent  Dig.  H  69-71 ;  Dec.  Dig. 

2.  ReFOBHATIOR  of  iRSTBinceiTTB  (I  46*)— Ao- 

TiOK— FiNDiNoa— OonamoonoN. 

In  an  action  againat  plalntlS's  grantee  and 
the  latter's  grantee  to  reform  the  deed  «cecated 
by  plaintiff  on  the  ground  that  It  conveyed  more 
land  than  was  Intended,  a  general  finding  for 
the  last  grantee  im^ed  a  fluding  that  he  was 
a  bona  fide  pnrehaaer  irithont  notiee  of  the  mi>> 
ta^  in  phOntUTs  deed. 

Wi.  Note^For  other  cases,  tee  Reformation 
of  Instrument^  Dea  Dig.  |  46.*} 

8.  VKITOOR  AlTD  PUBOHASEB  (|  244*)  —  BONA 

Fids  Puxcrabbb  —  SomcnHor  of  Bvi- 

DBNCI. 

In  an  action  against  i^ntlfTs  grantee  and 
the  latter's  grantee  to  reform  the  deed  executed 
by  plaintiff  on  the  groand  that  It  conveyed  more 
land  than  was  Intended,  evidence  Md  to  sustain 
a  finding  that  the  last  grantee  was  a  bona  fide 
purchaser  for  valae,  not  having  notice  of  plain- 
tlfTs  equities  when  she  purchased. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  EHg.  |  244.*] 

4.  Afpbax.  AifD  Basos  Q  1009*)  —  RBvraw — 

CONOLUBIVENSBB  OF  raANCKIXOB'B  FlND- 

INO. 

A  chancellor's  finding  of  fact  will  not  be 
disturbed  on  appeal  unless  clearly  against  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8970-3978;  Dec.  Dig.  f 
1009.*] 

5.  Vendor  anh  FtniCHASEB  (|  232*)  — Bona 
Fide  Purchasbb — NoncB  —  Possebsion— 
Possession  bt  Pbiob  Gbantob. 

A  vendor  who  remains  for  a  short  time  In 
pOBsesfrion  of  the  conveyed  premises  is  presumed 
to  hold  snbordinate  to  the  title  conveyed.  In 
absence  of  affirmative  evidence  of  a  contrary  In- 
tention, though  long-continued  possession  by  him 
implies  possession  as  oi  right;  but  where  the 
deed  reserved  no  rights  to  the  grantor,  and  he 
only  retained  possession  of  a  small  part  of  the 
tract  conveyed  which  was  within  his  inclosure 
of  land  not  conveyed,  his  possession  of  that 
part  was  not  sufficient  to  put  a  purchaser  from 
his  grantee  upon  notice  as  to  nis  eqnltles  in 
such  part 

[Dd.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaser,  Cent  Dig.  H  640-B62;  Dec  Dig. 
i  232.*] 

Appeal  from  Union  Chancery  Court;  J. 
B.  Barker,  Chancellw. 

Suit  by  D.  BL  Morgan  against  N.  HcGnln 
and  otbera.  From  a  decree  dismissing  the 
complaint,  plalntlfl  appeals.  Affirmed. 

This  is  a  suit  In  chancery  commenced  on 
the  12th  day  of  August,  1900,  by  D.  B.  Mor- 


•Por  etiier  cases  see  same  tople  and  ssottoa  NOXBBB  in  Deo.  JAg.  ft  Am.  Dig.  Key  No.  Series  ft  Bep'r  Indsxss 

Digilize'd  by  Google 


460 


182  SOUTHWESTERN  BBFOBTBB. 


(Ark. 


gan  against  B.  J.  McGuln,  Mrs.  N.  KIcGuId, 
and  Neely  Burton.  The  purpose  of  tbe  ac- 
tion was  to  reform  a  certain  deed  executed 
by  Morgan  to  Burton,  and  to  recover  posses- 
sion of  the  land  In  controversy.  E.  3.  Mc- 
Cain claimed  no  title  to  the  property,  and 
tbe  suit  was  discontinued  as  to  blm.  The 
defendant  Burton  failed  to  answer,  plead,  or 
demur,  but  made  d^ault  The  defendant 
N.  McCuln  answered,  denying  the  allegations 
of  tbe  complaint  and  setting  up  tlUe  In  her- 
self to  tbe  lands  In  controversy. 

The  facts,  so  far  as  are  material  to  a  deci- 
sion of  the  rights  of  the  parties,  are  as  fol- 
lows: On  tbe  l8t  day  of  January,  1002,  John 
Hill  and  Mary  Hill,  his  wife,  by  warranty 
deed,  conveyed  to  the  plalntlfF,  D.  R  Mor- 
gan, tbe  following  described  lands  situated 
In  the  town  of  EQ  Dorado,  In  Union  county, 
Ark.,  to  vrlt:  Beginning  at  a  point  60  feet 
due  south  of  tbe  southwest  corner  of  block 
21,  shown  on  the  plat  of  the  town  of  El 
Dorado,  Ark.;  thence  south  to  right  of  way 
of  tbe  St.  Louis,  Iron  Mountain  &  Soutb^n 
Railway  Company;  thence  In  a  northeaster- 
ly dbrectlon,  -with  said  right  ot  way  to  the 
west^  boimdaTy  of  Jackson  avenne;  thence 
north  to  a  point  80  feet  due  aonth  of  tbe 
southeast  oomw  of  said  Wodk  21;  thence 
vest  abont  200  feet  to  the  place  of  begin- 
ning. On  Seiytember  21, 1008,  D.  BL  Morgan 
oottv^ed  warrant  deed  to  Neely  Burton 
a  part  of  said  lands.  The  description  of  said 
lands  as  contained  in  Oie  deed  are  as  follows: 
"A  strip  or  parcel  of  land  In  block  40  aa 
shown  on  tiie  town  plat  of  Q  Dorado,  Ar- 
kansas; and  described  by  metes  and  bounds 
as  follows:  Beginning  228  feet  south  ot  the 
southwest  comer  block  21,  as  a  starting 
point  on  Hill  avuiae,  and  mnnlng  south 
alcmg  east  Bin  avaine,  40  feet  to  the  right 
of  way  of  railroad.  Oommendng  again  at 
above  starting  point  of  this  tract  and  mn< 
ing  east  00  feet  to  a  stob,  thence  In  a  aouth- 
weat  direction  with  the  right  of  way  until 
this  line  Intwsects  with  tiie  west  line  of  this 
about  70  feet"  On  S^itraiber  22, 1003,  Neely 
Burton  conveyed  the  land  to  L.  McKen- 
ney  by  deed  containing  tbe  same  descrip- 
tion. On  tbe  31st  day  of  December,  1006, 
McEenney  conveyed  the  land  by  tbe  same 
descT^tlon  to  J.  R.  Eider,  who  in  turn  re- 
conveyed  to  Neely  Burton.  On  tbe  14tb  day 
of  March,  1908,  Neely  Burton  conv^ed  the 
same  land  by  deed  containing  the  same  de- 
scription to  Mrs.  N.  McCuin.  The  considera- 
tion named  In  tbe  deed  was  (600,  and  tbe  re- 
ceipt of  It  was  acknowledged. 

Neely  Burton  testlfled  that  when  he  pur- 
chased the  land  from  D.  E.  Morgan  he  only 
purchased  the  land  optside  of  the  inclosure, 
and  that  be  did  not  know  that  a  mistake 
had  been  made  In  the  description  of  tbe 
land  In  the  deed;  that  he  never  bought  Uie 
land  that  was  north  of  the  fence,  which  he 
says  was  the  boundary  line  between  him  and 
Morgan.  In  i8q>onse  to  a  question,  lie  stat- 


ed that  if  be  had  known  about  the  mistake 
and  could  have  done  so  he  would  have  taken 
all  the  land  his  deed  called  for. 

D.  E.  Morgan  testlfled  for  himself  and 
said  that  when  he  sold  to  Neely  Burton  a 
part  of  tbe  land  was  Inclosed,  and  that  be 
only  intended  to  s^,  and  did  sell,  to  Burton 
that  i>art  of  It  that  was  unincloeed;  that  in 
order  to  obtain  a  correct  description  of  tbe 
land  to  be  conveyed  to  Burton,  he  had  tbe 
part  sold  to  blm  surveyed;  that  there  was 
a  bouse  situated  on  tbe  land  conveyed  to 
Burton;  that  »  was  situated  on  the  north- 
west comer  of  the  land  sold  to  him;  that 
he  supposed  tbe  southwest  comer  of  the 
graveyard  fence  was  tbe  southwest  comer  of 
block  21,  and  he  caused  a  line  to  be  nm  from 
said  comer  to  the  northwest  comer  of  Bur- 
ton's house,  for  a  beginning  point  to  be  used 
in  the  description  of  tbe  land  in  tbe  deed 
from  himself  to  Burton;  that  It  afterwards 
turned  out  that  the  southwest  comer  of  tbe 
graveyard  was  several  feet  south  of  tbe 
southwest  comer  of  block  21.  Morgan  fur* 
ther  testlfled  that  some  weeks  before  Mra. 
McCuln  purchased  from  Neely  Burton  she 
and  her  husband  approached  1dm  with  a 
view  of  purdiaBlng  tbe  land  which  he  sUU 
owned;  that  th^  went  on  the  land;  that 
he  pointed  out  tiie  fence  between  Ids  land 
kdA  Burton*s  as  tbe  boundary  line  Iwtween 
them;  that  when  be  first  sold  to  Burton, 
tbe  fence  between  them  was  ri^t  up  against 
Burton's  house;  and  that  lie  moved  It  three 
feet  further  norUi  In  order  to  obtain  a  pas- 
sage way.  MOTgan  txattxer  testlfled  ttiat 
after  Mrs.  McGnin  purcbased  the  land  from 
Burton,  she  bad  a  aurv^  made  of  the  same, 
and,  firom  this  surrey  made  In  accordance 
with  tbe  description  contained  in  the  deed 
from  Burton  to  Mrs.  McOiin,  it  was  found 
that  the  north  boundary  Une  was  U  fwet 
norm  of  and  beyond  lils  fence  line;  tiiat 
Mrs.  McCuln  tore  down  the  fttios  between 
them  and  set  it  cm  the  boundary  line  as  snr* 
veyed  by  her;  that  he  noticed  13iat  his  fence 
had  been  torn  down  and  moved  bade;  that 
he  asked  Mr.  McCuln  why  be  had  done  titiat 
and  McCuln  replied  that  their  lot  vwt  to 
that  point;  that  he  replied  that  it  did  not; 
that  McGuln  said  that  their  deed  caUed  for 
t^e  land  and  that  they  were  going  to  have  it; 
that  lie  told  McCnln  that  he  would  not  stand 
that  and  notified  him  not  to  put  a  bouse  he 
contemplated  building  on  the  disputed  strip; 
that  this  occurred  in  the  spring  or  summer 
of  1006;  that  he  wait  to  see  his  lawyer  at 
once  and  told  blm  tbat  McOnln  was  going  to 
build  a  hotel  partiy  on  his  land*  and  directed 
blm  to  Institute  suit  at  once  to  stop  it;  that 
ills  attorn^  informed  him  tbat  it  was  not 
necessary  to  Instltate  the  suit  at  once;  that 
he  bad  no  further  conversation  wlUi  the 
McCulns  about  the  mattn;  that  th^  aobee- 
quaitly  erected  a  hotel,  about  U  feet  of 
which  was  placed  on  this  land  claimed  by 
him;  that  after  the  erection  of  this  botei. 
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be  brongbt  this  salt  for  the  parpose  of  re- 
forming his  nld  deed  to  Neely  Burton  and 
of  obtaining  possession  of  the  disputed  strip 
of  land  upon  whidi  the  hotel  was  partly 
erected. 

A.  J.  McChiln  was  the  agent  of  his  wife  In 
Hie  pnrdiase.  of  the  land  from  Barton  and 
denied  that  he  had  any  knowledge  of  any 
mistake  having  bem  made  In  the  description 
of  the  land,  until  this  salt  was  bronght 
niat  wbrai  he  purchased  the  land,  and  when 
the  purchase  prtee  was  paid,  he  thouf^t  he 
was  purchasing  for  his  wife  the  land  de- 
scribed in  the  deed.  That,  after  the  deed 
had  been  executed  and  the  purchase  price 
paid,  they  had  the  land  surveyed  pr^rsr 
tory  to  bnUdlug  a  hotel  on  It  That,  when 
It  was  ascertained  that  the  north  boundary 
line  was  15  feet  north  of  and  b«yond  the 
fence  which  had  bam  boUt  by  Morgan,  he 
tore  down  the  Cmce  and  remored  it  to  the 
imnndary  line  as  estabUAed  by  the  surrey. 
That  before  the  swey  was  made  ho  notified 
Morgan  personally  of  that  fact,  and  that 
Morgan  pnmilsed  to  be  preeeot  when  the 
mtrrey  ms  mada  That  Morgan  came  along 
after  the  survey  had  been  made  and  after 
the  fence  had  been  removed  and  said  that 
the  surv^  was  wrong  and  (dalmed  that  a 
part  of  his  land  was  being  tafcoi  by  the  sur- 
vey. That  he  told  Morgan  that  he  could 
liave  the  line  resnrv^ed  If  he  Uionght  it 
was  wrong,  and  told  him  that  he  wanted  the 
line  established  so  that  he  could  build  a 
botel.  That  this  conversation  occurred  In 
Jfune,  1908,  and  Morgan  went  away  and  never 
bad  any  further  conversation  with  him  in  re- 
gard to  the  matter.  That  Morgan  never  had 
the  land  resorvqred,  and  In  October,  190S, 
the  erection  of  the  botd  was  commenced, 
and  that  it  was  finished  about  the  first  of 
the  following  Febmary.  That  Morgan  knew 
that  the  hotd  was  being  partly  erected  on 
the  strip  dabned  by  him  and  did  not  make 
any  objection  on  that  account  McGuln  ad- 
mitted that  be  spoke  to  Morgan  about  buy- 
ing his  land  prior  to  the  time  be  purchased 
the  land  from  Burton  for  his  wife,  but  de- 
nied that  Morgan  told  him  that  be  owned  all 
the  land  In  the  inclosure,  or  that  he  told 
him  that  the  fence  was  the  boundary  line 
between  him  and  Burton. 

Mrs.  N.  McCnin  testlQed  for  herself  and  ad- 
mitted that  A.  J.  McCuIn  was  her  agent  In  the 
purchase  of  the  property.  She  denied  that  she 
bad  ever  been  notified,  or  that  she  had  ever 
heard,  that  a  mistake  In  the  descrlptJon  of 
the  projwrty  sold  In  the  deed  from  R.  H. 
Morgan  to  Neely  Burton  was  claimed  to 
have  been  made,  nntU  this  suit  was  brought 
She  admitted  that  she  had  been  in  SU  Dorado 
In  Vebruary  before  the  land  was  bought 
from  Burton,  and  that  at  that  time  she 
looked  at  Morgan's  property  adjacent  to  it 
^nt  states  that  she  never  went  on  It  but 
merely  looked  at  It  In  a  general  way  as  she 
walked  down  the  street  by  It  That  she  paid 


(600  to  Neely  Barton  for  the  land  at  the 
time  she  purchased  It  and  recelTOd  a  deed 
therefor. 

Joseph  Miller  testified:  That  he  was 
present  whoi  Morgan  showed  MeCutai  bis 
land  which  was  adjacent  to  the  Burton  tract 
When  asked  it  Morgan  pointed  out  the  land 
he  tiien  owned,  said,  "Only  In  a  gtfieral  way," 
and  further  stated  that  he  thought  the  land 
was  Indosed.  Tbat  he  acted  as  agmt  for 
the  McOuins  In  purchasing  the  land  from 
Burton,  and  he  tiiought  he  was  bnylng  the 
property  that  was  described  In  the  deed  and 
did  not  know  that  there  was  a  mistake  In 
the  description  of  the  land  in  thedeed.  Tbat 
Mr.  McGuln  had  previously  talked  wlOi  Bur> 
ton  about  porChaalng  OiB  propnty,  and  that 
he  was  acting  under  his  Instructions. 

The  chancellor  found  the  facts  and  the 
law  generally  for  the  defendant  Mrs.  N.  Mo- 
Cola  A  decree  was  therefore  entoed  dis- 
mlssbig  the  complaint  for  want  of  equity, 
and  the  plaintiff  has  duly  prosecuted  an  ap- 
peal  to  this  court 

3.  B.  Moore,  for  appelant  O.  W.  Hen- 
dricks, for  appOlleoL 

HART,  J.  (after  stating  the  facts  as  above). 
Under  the  undisputed  facts  of  this  case,  the 
plaintiff  was  entitled  to  a  reformation  of 
the  deed  as  against  Neely  Burton  to  cor- 
rect the  mistake  made  In  the  description  con- 
tained in  the  deed  from  Morgan  to  Burton. 
But  In  order  to  affect  the  rights  of  Mrs. 
McCuln,  other  guestlona  arlsa 

Was  she  a  bona  fide  purchaser  for  value 
without  notice  of  the  equities  of  the  plaintiff, 
Morgan?  It  Is  insisted  by  the  plaintiff  that 
he  Informed  Mr.  McCuIn,  the  husband  and 
agent  of  Mrs.  McCain,  before  she  made  the 
purchase  .from  Burton,  that  he  claimed  the 
strip  of  land  in  dispute,  and  that  he  pointed 
out  to  McGuln  the  fence  adjacent  to  and 
north  of  the  land  tben  owned  by  Burton  as 
his  boundary  line.  McCuln  denies  this,  and 
both  he  and  bis  wife  say  they  had  no  knowl- 
edge that  any  mistake  had  been  made  or  was 
claimed  to  have  been  made^ln  the  description 
of  the  land  in  the  deed  of  Morgan  to  Bur- 
ton ;  and  stated  that  they  did  not  know  that 
Moi^an  claimed  the  land  In  dispute  until 
after  they  had  received  the  deed  to  the  same 
and  had  paid  the  purchase  money,  which 
was  $600.  Joseph  Miller  testified  that  Mor- 
gan had  shown  his  land  to  Mr.  McCuln  with 
a  view  of  Belling  same  to  blm;  that  this  was 
prior  to  the  time  Mrs.  McCain  purchased  the 
land  from  Burton,  hut  he  says  that  Morgan 
only  pointed  out  bis  land  In  a  general  way. 

The  chancellor  made  a  general  finding  for 
the  defendant  Mrs.  McGuln,  and  this  amounts 
to  a  Qndlng  by  him  that  under  the  evidence 
as  disclosed  by  the  record  Mrs.  McCain  did 
not  have  actual  notice  of  the  equities  of  the 
plaintiff  at  the  time  she  purchased  the  land 
from  Burton  and  paid  for  the  same;  ana 
also  that  she  was  a  bona  fide  purchaser  for 
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TBlne.  The  role  Is  firmly  established  In  ttils 
state  by  an  untooken.  line  of  dedsimiB  that 
the  findhiff  of  fact  by  a  diancellor  will  not 
be  disturbed  on  a-VBad  unless  it  Is  clearly 
against  the  weight  of  evidence.  Whoi  tested 
by  this  rule,  It  appears  to  ns,  from  a  car^nl 
conBideratlon  of  the  evidence,  that  the  find- 
ing cf  the  chancellor  in  the  respect  Jnst  dls- 
cosaed  most  be  sustained. 

It  Is  next  Insisted  by  couns^  for  plaintiff 
Oat  idalntlff  was  in  the  actual  and  visible 
possession  of  the  land  in  dispute  at  the  time 
of  the  purdiase  of  the  defendant  McGuin 
fimn  Neely  Burton,  and  dat  such  possession 
was  equivaloit  to  actual  notice  of  plaintUTs 
rights  or  equities.  ISxe  case  of  Thalh^mer 
T.  Lockert,  76  Ark.  26,  88  8.  W.  fiOl,  and  oth- 
ers of  like  c^racter,  are  cited  by  him  to 
maintain  his  position.  While  the  principle 
in  those  cases  Is  w^  settled,  and  has  often 
been  recognised  this  conrt,  it  has  no 
api^icatitni  to  a  state  of  fiicta  like  that  pre* 
Aented  In  this  record.  In  the  Thslheimer- 
Lockert  Case,  one  Smith  had  sold  40  acres 
of  land  to  Lockert,  and  a  smaller  number  of 
acres  was  described  In  the  deed  to  him. 
Lockert,  however,  took  possession  of  all  the 
land  that  was  sold  him.  and  remained  in 
possession  of  the  same.  Subsequently  Smith 
sold  to  Thalhelmer  a  \&Tgae  tract  of  land, 
and  the  description  In  the  deed  to  him  con- 
tained a  part  of  the  land  previously  sold  to 
Lockert  The  court  held  that  Thalh^mw 
could  not  recover  against  Lockert  because 
Lockert  was  in  the  actual,  open,  and  visible 
possession  of  the  land  when  Thalhelmer  pur- 
chased It,  and  that  this  was  notice  to  Thal- 
helmer of  Lockert*s  rlghte.  l%alhelmer  and 
Lockert  were  strangers  In  title,  and  for  tiiat 
reason,  In  the  absence  of  evidence  to  the  con- 
trary, the  presumption  was  that  the  holding 
was  adverse. 

On  the  other  band,  as  stated  In  the  case  of 
Stuttgart  V.  John,  85  Ark.  520,  109  8.  W. 
543:  "Where  a  vendor,  after  having  exe- 
cuted a  deed,  remains  in  possession  of  the 
premises  conveyed,  he  is  presumed  to  bold 
in  snbordinatfon  to  the  title  conveyed  unless 
there  Is  affirmative  evidence  of  a  contrary 
Intention."  It  will  be  noted  that  the  plain- 
tiff In  this  case  was  the  vendor  of  Burton, 
and  there  is  no  presumption  that  be  intended 
to  deny  the  title  he  had  conveyed  to  Burton. 

The  distinction  between  the  two  classes  of 
cases  Is  clearly  pointed  oat  In  the  case  of 
Graham  v.  St.  L.,  I.  M.  ft  S.  Ry.  Co.,  09  Ark. 
562,  65  S.  W.  1048,  00  S.  W.  844,  where  the 
court  said:  "The  distinction  betwe^  a  ven- 
dor and  a  stranger  In  such  a  case  relates  to 
the  character  of  evidence  necessary  to  show 
that  the  possession  was  adverse.  If  the 
parties  are  strangers  In  title,  possession  and 
the  exercise  of  acts  of  ownership  are,  in 
themsdves,  in  the  absence  of  explanatory 
evidence,  proof  that  the  holding  la  adverse; 
whereas,  if  the  vendor,  after  having  exe- 


cuted deed,  eontlBnes  to  nmaln  In  possession,, 
the  natural  and  reasonable  Inftowoce,  In  tbp- 
absoice  of  evldeoce  to  the  ocmtraiy,  would 
be  that  he  holds  In  recognition  of  the  tights- 
of  the  person  to  whom  he  has  conveyed,  It 
not  being  supposed,  from  mere  acts  ot  posses- 
sion and  ownwship,  not  Inco^uMient  witir 
the  rights  of  the  vradee,  that  the  vendor  In- 
tends to  deny  the  title  be  has  conveyed." 
To  the  same  effect,  see  El  Dorado  v.  Bitdile- 
Grocery  Oo.,  84  Azk.  B2,  104  S.  W.  6tf ,  120- 
Am.  St  22.  We  do  not  mean  by  what 
we  have  said  to  overrule  the  case  of  Turman. 
V.  Bell.  64  AA.  273,  15  S.  W.  886,  26  Am.  St 
Bep.  35;  but  we  adhere  to  the  rule  time 
announced,  whidi  Is  that;  If  possession  by 
ttie  grantor  Is  continued  but  a  short  time 
after  the  making  of  a  deed,  it  may  reason- 
ably be  referred  to  the  sniearanoe  of  the- 
grantee ;  bat  where  It  Is  Itrng  contlnned.  It 
implies  a  right  in  the  occopant  and  tin  im- 
plication is  sufficient  to  cast  upm  stmngen 
the  duty  to  lnqulr&  In  that  dedalim  the- 
court  was  speaking  with  reference  to  a  case 
where  the  grantor  retained  possession  of  the 
whole  tract  conveyed  for  a  cimsiderable  time 
after  the  grant  and  held  tJut  sndt  posses 
sion  was  notice  of  reserved  rl^te  not  ex- 
pressed in  the  deed.  Hare  there  were  no  re- 
served Tights,  and  the  grantor  only  retained- 
possession  of  an  inconsldmble  part  of  the 
land  granted,  which  happened  to  be  within 
his  Indosnre.  In  snCh  case,  we  do  not  think 
his  retention  of  possession  was  inconsistent 
with  his  grant  and  put  upon  aM^ellee  the 
burden  of  inquiring  what  his  rights  or  equi- 
ties were. 
Tlie  decree  will  therefore  be  affirmed. 


ALLEOHBNT  IMPROVBMBINT  Oa  T. 

WEIR. 

(Supreme  Court  of  Arkansas.    Nov.  21,  1910.) 

1.  Evidence  ({  694*)  — Weight  and  Sum- 

CIENCT — UnCONTBOVEHTED  BVIDEITCS. 

A  jniT  may  not  disregard  ondispated  testi- 
mony in  toe  cose. 

[Ed.  Note—For  other  cases,  see  Eivldence, 
Ceot  Dig.  I  2431 ;  Dec.  Dig.  |S94.*] 

2.  BIasteb  and  Sebvant  (i  266*)— Injuvt  to 
Sbbvawt— Negligence— BuBDEN  or  Pboof. 

An  manioyt  suing  for  a  personal  injur?  bas 
the  burden  of  proving  the  negUgenee  causing  the 
injury  complained  of,  since  n^Ugence  cannot 
be  inferred  from  the  happening  of  the  Injuiy. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  881,  886;  Dec  Dig.  | 
265.*] 

3.  Uasteb  and  Sebvant  n  266*}— Zitjubt  to 

SBEVART— NEGUOENOB— FBESmCFTIONS. 

The  mere  fact  that  gasoline  Is  an  Inflam- 
mable and  explosive  substance,  and  that  an  em- 
play4  was  Injured  Iqr  an  explosion  while  nalDg 

Sasoline  purauant  to  the  orders  of  his  sopetiots, 
oes  not  Justify  an  inference  that  a  person  f6r 
whose  act  the  master  Is  responslUe  caused  the 
explosion,  but  that  fact  must  be  proved. 

tEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Osnt  Dig.  |  8S1;  Dec.  Dig.  |  265.*] 
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4.  AmAIi  AHD  EBBOIt  Q  850*)— BXTIEW  — 

Scope. 

Where  a  canse  was  not  Babmitted  to  the 
Snry  on  an  Iwae  not  raised  by  the  pleadings,  the 
appellate  cooit  cannot  treat  the  pleadings  as 
amended  so  as  to  raise  the  lane,  In  order  to 
Boatain  an  otberwlae  erroneous  JndEment,  nor 
treat  the  issne  as  settled  by  the  verdict. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Dec  Dig.  i  856.*] 

6.  MAsncB  AND  Skbtamt  (|  187^— Ihjubt  to 
teBTAirr— Nboligbhce. 

It  is  not  neslifence  for  a  master  to  direct 
adult  employte  to  use  gasoline  to  exterminate 
Termln  in  a  caboose,  there  being  no  fire  in  or 
about  the  caboose;  and  an  employs  injured  by 
an  axplodoB  of  gaaoliiie  while  at  mA  most,  In 
ofder  to  noorer.  piort  fieti  ihowiiif  aegH- 
csnoe, 

[Bid.  Note.— For  oOier  casei,  sea  Master  and 
Serraut,  Dec.  Dig.  |  137.*] 

&  HABTIB  AMD  SEBVAHT  (I  164*)— INJUBT  TO 
BEBVAUT— NBOUOEnOB— FaILUBE  TO  WABN 
EHFLOTft. 

Where  an  employ^  knew  that  gasoline  was 
inflammable  and  explosiire,  the  failure  of  the 
master  directing  him  to  use  gasoline  to  warn 
him  of  danger  was  not  actionable  negligence. 
_  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |{  80^^09;  Dec  Dig.  | 
154.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; J.  8.  Maples,  Judge. 

Action  by  a  M.  Weir  against  the  Alle- 
gheny ImproToment  Company.  From  a  Judg- 
ment for  plaintiff,  Oefendant  appeals.  Re- 
versed and  remanded. 

W.  B.  Smitli  and  3.  Merrick  Moore,  for 
appellant  Festu  O.  Butt,  for  appeUea 

Mcculloch,  a  J.  in  the  year  19O8,  de- 
fotdant  Allegheny  Improvement  Company,  a 
foreign  corporation,  was  doing  construction 
woift  for  the  Missouri  ft  North  Arkansas 
Ballroad  Company  In  tiie  northern  part  of 
thlB  stat^  and  the  mUroad  company  for- 
nlBbed  to  laid  defUdBnt  a  train  crew  of 
men  to  omenta  a  steam  ditcher  In  the  proee* 
cation  of  said  conatmctlon  work.  The  men 
Gonposlnc  the  train  crew  became,  accord- 
ing to  the  contract,  serrants  of  defendant 
dnring  the  progress  of  this  woric,  and  were 
nnda  the  oilers  ot  Mr.  Nicholas,  defend- 
ant's goieral  foreman.  Plaintiff  was  a  mem- 
ber of  the  crew,  being  a  brakonan.  While 
tbvj  wen  at  work  at  Arlberg;  Ark.,  m«nbers 
ct  the  train  crew  sl^  In  a  caboose  which. 
It  appears,  was  Infested  with  bedbugs.  Bar^ 
ly  <m  the  mondng  of  Sunday,  November  8th, 
the  men  wanted  to  dean  the  caboose  and  rid 
It  of  the  vermin.  Th^  (plaintiff,  another 
brafceman  named  Umlng  and  the  conductor, 
Mr.  Queen)  procured  two  .palls  of  gasoline 
from  a  pnmphouse  near  by,  and  proceeded 
to  use  It  In  tbe  caboose  by  throwing  It  with 
cops  on  the  walls  and  bunks.  While  doing 
this,  an  explosion  occurred,  and  the  plaintiff 
was  sererely  burned  and  sustained  serious 
Injuries.  Th^badusedlnthlsway  oneof  the 
pails  of  gasoline  and  about  one-third  of  tbe 


other  pall  wh«i  the  explosion  occurred.  The 
doer  and  windows  of  the  caboose  were  open 
at  tbe  tim&  Plaintiff  was  standing  in  the 
doOT  at  the  time;  and  bis  companion^  Queen 
and  Liming,  were  Just  outside,  having  be- 
come si^  from  the  gaa  arising  ftom  the  oil 
which  they  bad  all  tSiree  been  enmced  In 
throwing  about  the  car.  There  was  no  fire 
In  or  about  the  car,  and  there  is  nothing  In 
the  testimony  to  account  for  tbe  explosion. 
No  one  else  was  near,  and  these  men  all  tes- 
ttts  that  they  were  not  smoking  and  did 
nothing  to  produce  flie  csploslon  exc^  to 
throw  the  gasoline  about  tbe  car.  Tbe  tes- 
timony la  conflicting  as  to  the  respcaudblllty 
for  uring  gasoline.  Plaintiff  stated  that 
Nicholas,  the  foreman,  instructed  them  to  get 
some  gasoline  and  use  It,  but  did  not  tell 
them  bow  to  use  It  The  other  testUed  that 
when  tber  wtn  about  to  dean  tbe  caboose 
for  their  own  convenience  and  comfort, 
Nicholas  merely  suggested  that  it  would  be 
a  good  thing  to  use  for  tbe  purpose  oi  ex- 
terminating the  bugs,  and  gave  them  permis- 
sion to  get  some  frnn  the  pumpbouae. 

Plaintiff  instituted  this  action  against  de- 
fendant to  reoow  oompmsatlon  tor  bis  bi- 
Juries,  alleging  in  general  terms  that  the  ex- 
plosion was  caused  by  the  negligence  <^  his 
fellow  SHvanta.  Tbe  allegations  of  the  com- 
plaint with  req>ect  to  the  alleged  neglUcence 
are  as  follows:  "That  on  the  8tta  day  of 
November,  1908^  this  plaintiff,  at  tbe  said 
town  of  Arlberg,  was  ordered  by  bis  superior 
employe  In  charge  of  -the  train  aforesaid  to 
clean  ont  and  drench  the  caboose  aforesaid, 
and  the  bedding  and  appliances  therein,  with 
gasoline.  That  said  superior  onployd;  in 
charge  of  said  train  brougbt  and  furnished 
plaintiff  with  tbe  gasdine  aforesaid,  at  the 
caboose  aforesaid,  for  tbe  purpose  aforesaid, 
and,  upon  audi  ordw  being  rec^yed.  It  was 
the  duty  ot  plaintiff  to  c<anp^  herewith, 
whldi  plaintiff  then  and  there  proceeded  to 
do.  That  while  so  engaged,  and  while  in  the 
exercise  of  all  reasonahle  care  and  prudence 
upon  his  part,  and  wltiiout  any  Canlt  on  tbe 
part  of  the  plaintiff,  tbe  gasoltne  became 
Ignited  and  exploded,  through  tbe  negligence 
of  tbe  fellow  employfis  of  this  plaintiff  in 
the  employ  of  tbe  defendants.  That  it  was 
tbe  dn^  of  tbe  defendants.  In  omslderatlon 
of  the  services  of  plaintiff,  to  provide  for  him 
at  all  times  a  safe  place  and  safe  equipments 
to  work,  and  that  plaintiff  believed,  upon 
entering  said  empl<^ment  that  such  safe 
place  and  equlpmotta  wotdd  be  provided,  and 
beliered,  upon  oitwlng  said  employment 
that  it  was  safe  for  btan  to  carry  out  the 
orders  af(a«8aid  in  tlie  use  of  said  gasoline 
as  aforesaid,  and  that  plaintiff  had  no 
knowledge  or  notice  that  such  use  of  gaso- 
line was  extrahazardous.  Ttmt  there  was 
no  fire  at  bi>  or  near  said  caboose  at  tb» 
time  of  tbe  commencement  of  ndaintUTs 
said  labor  in  said  caboose  aforesaid,  that 
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plaintiff  Dfliaier  made  nor  created  any,  and 
only  tha  plaintiff  and  other  employte  of  de- 
fondanbi  wave  at  the  time  preauit,  and  that 
said  exploalon  could  not  have  occurred  from 
natural  causes,  nor  othervrisa  than  by  negli- 
gence on  the  part  of  defradants'  employes 
prasent  aforesaid."  Defendant  filed  a  mo- 
tlon  to  require  plaintiff  to  make  the  com* 
plaint  more  specUlc  by  setting  forth  In  wbat 
partlcolar  said  fellow  wnployfis  were  negli- 
gent, and  by  statli«  why  the  explosion  could 
not  have  occurred  from  natural  causes.  The 
court  orerruled  the  motion,  and  defendant 
excepted,  and  then  filed  its  anawer  doiying 
the  allegations  of  negllgenca  It  also  plead- 
ed contrlbntory  negligence  on  the  part  of 
plaintiff,  and  assumption  of  risk.  Trial  be- 
fore a  Jury  resulted  in  a  verdict  for  plain- 
tiff  and  Judgmoit  for  91,000,  and  defendant 

The  first  question  to  be  disposed  of  on 
this  appeal  Is  whether  thm  was  oTidmce 
to  sustain  the  contention  that  plaintUTs  In- 
Jniy  was  caused  by  the  negllgaice  of  hia 
fellow  semmta.  If  there  was,  the  verdict 
Is  sustained,  for  under  ft*  act  of  1007  the 
defendant  is  liable  for  sudi  an  Injury,  If  the 
plaintiff  was  htmaetf  In  the  oerdse  ct  due 
care  for  his  own  safety.  We  find  no  evi- 
dence at  all  in  the  record  supporting  the 
charge.  As  has  already  been  shown  in  the 
statement  of  fitcts,  all  three  of  the  persons 
prasent  tasUfled  poeltlvdy  that  th»e  was  no 
fire  In  the  caboose  at  the  thne.  No  one  was 
srotdtlDft  and  none  ot  than  did  anything  to 
cause  the  gasoline,  or  ttie  gu  arising  there- 
from, to  ignlta  This  Is  undisputed,  and  the 
Jury  had  no  right  to  disregard  the  undisput- 
ed testimony.  All  of  the  men  were  using 
the  gasoline  In  precisely  the  same  manner — 
dipping  It  from  the  palls  with  ci^b  and 
throwing  it  over  the  walls  of  the  car,  the 
bunka^  etc  Sov  if  that  eonstitnted  negll- 
geoce,  plaintiff  was  not  in  the  earardse  of 
due  care,  and  cannot  recover  on  account  of 
his  own  contributory  negligence:  There  is 
no  presumption  ot  n^Igence,  but  the  bur- 
den was  on  tlie  plaintiff  to  prove  the  acts 
of  negligence  on  account  of  which  he  seAs 
to  recover  for  his  Injuries.  Negligence  can- 
not be  inferred  mwely  from  the  happening 
of  the  Injury.  St  Louis,  I.  M.  &  8.  By.  Co. 
V.  Rice,  61  Ark.  467.  11  8.  W.  608^  4  U  R. 
A.  173;  Fordyce  v.  Key.  74  Ark.  19^  84  8.  W. 
707;  St.  L..  L  H.  ft  8.  Ry.  Co.  t.  Andrews, 
70  Ark.  437.  Se  S.  W.  18S. 

Tb»  mere  fact  that  gasoUne  Is  an  Inflam- 
mable  and  exiOostve  substance,  and  that 


plaintiff  was  injured  by  an  n^oalon,  does 
not  aff(Hrd  ground  for  an  tnfnence  that  some 
person  for  whose  acts  defendant  is  responsi- 
ble caused  the  explosion.  Those  things  must 
be  proved  In  order  to  Justly  a  Judgment  t<a 
damages. 

It  Is  insisted,  however,  in  support  of  the 
verdict,  that  the  testimony  warranted  a  find- 
ing of  nei^lgaice  on  the  part  of  defendant 
in  directing  the  use  iji  a  dangerous  substance 
like  gasoline,  and  also  in  directing  plaintiff 
and  his  fallow  surants  to  use  the  gasoline 
without  warning  blm  of  the  danger,  and 
that,  though  Qieee  charges  of  negligence 
were  not  embraced  in  the  complaint,  tlie 
pleadings  should  be  considered  as  amended 
to  conform  to  the  proof.  The  ease  does  not 
seem  to  have  been  subml^ed  on  either  of 
these  charges  ot  negligence;  therefore  we 
cannot  treat  the  pleadings  as  amoided  to 
conform  thereto,  nor  can  we  treat  that  issue 
as  settled  by  the  verdict  of  the  Jury.  But^ 
even  If  we  ahonld  so  treat  flie  issuer  the  ver- 
dict cannot  be  uphtid  on  tiiose  idiarges. 
There  Is  noQiing  to  warrant  a  finding  of  neg- 
ligence merely  In  using  gaaollne  ih  the  ca- 
boose. It  is  a  cmnmodlty  in  common  use 
for  various  purpoees.  It  Is  a  dangerous  sub- 
stance^ but  perfectly  harmless  when  used 
with  carew  There  being  no  fire  in  or  about 
tiie  caboose^  It  cortalnly  did  not  constitute 
any  n^Ugence  pa  direct  three  full-grown 
mea  of  wdlnary  Intdllgmce  to  use  It  In  ax- 
twmlnadng  bugs;  and  if  there  was  any  neg- 
Ugence  in  using  the  gasoline^  under  the  clr- 
cnmstances  ot  this  cas^  it  devcdved  on  plain- 
tiff to  prove  It  The  matter  cannot  be  'l^ 
to  mere  conjecture  and  form  the  basis  of  s 
verdict  for  damages. 

Nor  can  plaintiff  fare  any  better  with  the 
charge  of  negligence  In  falling  to  warn  him 
of  the  dangers  of  using  gasoline.  He  stated 
In  his  testimony  that  he  knew  gasoHna  as  a 
highly  inflammable,  ttploslve,  and  dangeroos 
substance.  That  bting  true^  he  needed  no 
warning  of  danger,  for  the  warning  would 
have  added  nothiUig  to  the  sum  of  hla  knowl- 
edge. 

But  above  all  that  the  weakness  of  plaln- 
tlfTs  case  Is  that  he  falls  to  prove  that  It 
was  dangnous  to  use  gasoline  In  the  particu- 
lar manner  in  which  it  was  used  in  tlda 
eass^  or  that  It  constituted  negligence  to  so 
USB  It  In  this  bis  whole  case  falls,  and  the 
verdict  cannot  be  sustained. 

For  tiiese  reasons  the  Judgment  must  be 
reversed,  and  the  cause  rKuanded  for  new 
trial,  and  it  Is  so  mdered. 
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HITCHBLL  T.  B0BI80N,  GomnlHtoier. 

(Snprame  Covrt  of  Tnu.  Doe.  21,  uaa) 

L  Public  Luim  a  174*)— MAHOAinn 
85*)— Disposal  or  mhool  I<&hd  — GnfXF- 

ICATSS— ISaUAITCK. 

When  a  parduusr  of  Mbool  lands  has  made 
and  Improvement,  etc, 
tfter  the  lapse  of  tares  ysais,  and  the  Commia- 
sioDer  hsa  issued  him  a  csrdncate  showing  that 
he  hai  occupied  and  improved  the  land  in  com- 
pliance with  the  statute,  the  CommisiioQer  hss 
BO  power  to  cancel  the  sals  for  failnre  to  oc- 
coia,  and  if  he  attempts  to  do  so  mandamus 
will  be  granted  to  compel  him  to  tslnstata  Oie 
sale. 

[Ed.  Note.— For  oUier  cases,  sse  PttUie  Lands, 
Dec  Dig.  J  174:*  Mandainns,  Osnt  Dig.  H 

lSl-188;  Dec  Dig.  |  85.*] 

Z  PuBLio  IiAifH  (I  174*)— School  Laii»— 
Sale  —  GlEBxxncAXB  —  Iuoahob— CanosL- 
Lanoir. 

Where  tbt  aivpUcant  for  sdiool  lands  makss 
the  affidavit  leqnired  by  a  porehasert  and  the 
Oommiasioner  acqepts  it  and  Issnes  a  certificate, 
he  is  without  power  to  cancel  the  sale  because 
of  odlaaion. 

[Bd.  Note^For  other  cases,  see  Public  £«nds, 
Dec;  Dig.  I  174.*) 

Petition  for  mondamot  by  F.  A.  Mltcbell 
sgalnst  J.  T.  Roblson,  Oonunlssloner  of  the 
General  I^and  OfBcew  WMt  granted. 

J.  A.  GlUette,  for  relator.  Jewel  P.  Ught- 
foot,  Atty.  Q&L,  and  L.  A.  Dale  and  Sam 
D.  SnodgrasB,  Aast  Attys.  G«l,  for  ra«pond- 
ent 

GAINES,  G.  J.  This  is  a  petition  for  a 
mandamas  against  J.  T.  Ooblson,  Oommlfr 
sioner  of  the  General  lAnd  Office,  to  corap^ 
him  to  set  aside  an  order  canceling  the  sale 
of  certain  lands  belonging  to  the  public  free 
8cbo<^  fond,  and  to  reinstate  the  sales.  The 
facts  averred  In  the  petition  are  that  one 
Salvador  Cbavlra  In  1901  had  purchased  the 
lands  In  controversy  from  the  respondent, 
and  that  after  a  lapse  of  three  years  there- 
after Chavira  filed  his  affidavit  of  occupan- 
cy of  the  lands,  supported  by  the  affidavit  of 
three  ^Interested  i^rsons,  and  that  there- 
upon the  Commissioner  of  the  General  lAnd 
Office  Issued  to  him  a  certificate  that  he  had 
occupied  the  land  for  three  years  as  required 
by  law;  that  thereafter  relator,  without 
knowledge  of  any  defect  in  the  title  to  said 
lands  and  for  a  valuable  considwatlon, 
bought  the  lands  from  said  Chavira  and  had 
them  conveyed  to  him.  The  relator  also 
avers  the  cancellation  of  the  sales  made  by 
the  Oommlssioner  to  the  relator,  and  that 
the  Commissioner  had  since  sold  the  lands  to 
three  different  purchasers,  and  that  be  had 
brought  suit  against  each  of  said  purchaa- 
en,  and  had  obtained  a  judgmoit  against 
each  of  them  for  the  land. 

The  decision  of  this  court  in  tUe  case  of 
L(«an  T.  Curry,  95  Tex.  664,  68  S.  V?.  129, 
coven  thi^  case  at  every  point  It  is  held 
Id  that  case  that  after  the  lapse  of  three 
years,  when  the  purchaser  has  made  bis  af- 


fldftTlt  of  occopancy  and  Improvement,  and 
the  Commissioner  has  Issued  falm  a  certifi- 
cate showing  that  he  has  occnpled  and  im- 
proved tbe  land  as  reanired.  by  the  statute, 
tbe  latter  baa  do  power  to  caned  the  sale 
for  failure  to  occupy  tbe  land.  So,  also,  as 
to  the  qnestion  of  collusion.  It  Is  also  dla- 
tlnctiy  held  in  that  case  that  when  the  ap- 
plicant makes  the  affidavit  required  of  a  pur- 
chaser, and  the  Commissioner  accepts  It  and 
awards  tbe  sale,  that  that  action  settles  tbe 
qoeBtion  of  colludon,  and  the  Commissioner 
IB  without  powar  to  cancel  tbe  ule  upon  that 
ground. 

Accordingly  tha  mandamiu,  aa  prayed  for, 
U  awarded. 


inTOHDEJ*  T.  BOBISON.  CommlsriODer. 

(Snpreme  Court  of  Texas.   Dec.  21,  1910.) 

Petition  for  mandamus  by  T.  C.  Mitchell 
against  J.  T.  Bobtoon,  Oommlsrioner  ot  the 
General  Land  Oft»   writ  gianted. 

See  snpra. 

J.  A.  Gillette,  for  relator.  Jewel  P.  Light- 
foot.  Atty.  Gen.,  and  I*  A.  Dale  and  Sam  D. 
Snodgrsss,  Asst  Attya.  0«d.,  in  respondent. 

GAINES,  C.  J.  The  facts  in  this  case  are 
subaUntlally  tbe  same  as  In  the  Case  No.  2,090. 
in  this  court,  between  the  same  parties;  and 
for  the  reasons  alleged  In  that  ease  the  manda* 
mus  prayed  tor  la  tais  case  is  awarded. 


SILSBEB  STATE  BANK  v.  FRENCH 
MARKET  GROCBRY  CO. 
(Supreme  Court  of  Texas.   Dec.  14,  1910.) 

1.  Baitkb  aitd  BaifKura  (H  184, 13^)— Bxla,' 
noN  Bsrwimr  Bank  ahd  Dbposxvob  — 

AaENOT. 

A  bank  recelrlng  a  deposit  credited  to  the 
depositor,  followed  after  his  name  by  the  word 
"agent,"  must  treat  the  depositor  as  the  owner 
of  the  fund  and  honor  cfaeAs  properly  drawn 
without  CMkceralng  Itself  ss  to  the  application 
made  or  to  be  made  of  the  money  drawn  out; 
but  the  bank  may  not  apidy  the  fund  to  its  own 
benefit  under  his  authority  when  it  belongs  to 
others,  and  it  is  accooDtablft  to  tbem  because 
the  form  in  which  the  deposit  Is  made  Is  suffi- 
cient to  exdte  Inquiry. 

[Ed.  Note.— For  other  esses,  see  Banks  and 
Banking,  Cent.  Dig.  H  353-362 ;  Dec  Dig.  || 

2.  Gabitishicbht  (H  66,  164*)  —  Pbofkbtt 
Subject  to  Gabkishueict  —  Bubdbn  of 
FiBOor. 

A  garnishing  creditor  of  a  depositor  deposit- 
ing money  In  a  bank  to  his  credit,  followed 
by  the  word  **8LgcnL"  can  only  reach  the  fond 
if  the  dejweltor  Is  the  true  owner,  but  the  fact 
that  the  depositor  Is  in  possession  and  control 
of  the  fund  Is  prima  facie  evidence  of  his  owner- 
ship, and,  in  the  absence  of  anything  disclosing 
a  priudpal,  the  creditor  Is  entitled  to  a  judg- 
ment almost  the  bank. 

[E3A.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  U  110.  Ill ;  Dec  Dig.  U  C6,  164.*1 

Appeal  from  Court  of  CivU  Appeals  of  First 
Supreme  Judicial  District 

Gamlahm^t  proceedings  by  the  French 
Market  Grocery  Company,  a  Judgment  cred- 
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ItOT  Of  ttaj  MlUer,  against  the  Silsbee  State 
Bank.  From  a  Judgment  of  the  County 
Court  against  the  garnishee,  It  appeals,  and 
tbe  Court  of  CItU  Ai^>eal8  certlfleB  a  qoes- 
tion  to  the  Sopreme  ConrL  QiMatl<m  an- 
swered. 

&.  B.  Basterllng  and  J.  D.  Martin,  for 
pellant   Blain  &  Howtb,  for  appdlee. 

WTTJiTAMS,  X  Certtfled  Questions  tnm 
the  Court  of  Civil  jkppeals  for  tbe  First  Dis- 
trict as  f611ows: 

'•This  is  an  appeal  from  a  Judgment  of  tbe 
county  court  against  ai^^nt  In  a  garnish- 
ment proceeding.  The  facts  are,  tnrlefly,  as 
follows:  Tbe  Frendi  Market  Orocery  Com- 
pany,  Judgment  creditw  of  Bay  MlUa,  sued 
out  a  writ  of  garnishment  on  tbe  Jodg^nait 
against  the  Silsbee  State  Bank,  wbldi  was 
on  October  19.  1906,  duly  served  upon  tbe 
bank.  Some  time  prior  to  this  date  Say 
Miller  had  deposited  with  ssld  bank  certain 
money  to  the  credit  of  'Ray  Miller,  Agwt,* 
and  at  tbe  time  of  the  aervlce  ot  the  writ 
of  gamlabment  there  was  a  balance  In  the 
bank  to  tbe  credit  of  this  dflgweit  sufficient 
to  pay  appellees'  debt  On  the  same  day  of  ■ 
the  eerrlce  of  the  writ,  and  after  it  had 
been  serred.  this  balance  was  paid  out  by 
Qie  bank  on  tbe  cbe(^  or  cbedcs,  of  'Bay 
Miller,  Agent*  Tbe  garnishee  answered 
fully  under  oath  denying  any  indebtedness  to 
Ray  Miller.  The  answer  was  in  tbe  usual 
statutory  form.  The  Freaudi  Market  Grocery 
Company  filed  its  contest  of  the  garnishee's 
answer  nodcr^ai.  .TTptm  this  state  of  the 
pleadings,  the  only  eridenoe  offiered  was  Uiat 
of  the  president  ot  tbe  bank,  in  substance, 
diowlng  the  dq;K)8lt  of  the  money  to  tbe  cred- 
it of  'Bay  Miller,  Agent*  and  the  pa^nent 
of  it  on  his  chec^  as  agent,  aftev  tbe  serv- 
ice of  tbe  writ  of  gsmishmrat  as  bereinaboro 
set  out  TTpm  Uils  evidence  the  county 
court  rendered  Judpnent  against  tlie  gar* 
nisbee,  which  Judgment  was  reversed  by  this 
court  which  lield  that  the  money  in  the 
bank  to  tbe  Credit  of  *Bay  MUler,  Agent* 
was.  prima  fad^  tbe  property  of  some  nn- 
dlscloeed  principal,  and  not  subject  to  his 
debt  and  that  tbe  burden  was  upon  tbe 
plaintiff  fa  the  garaishmwt  proceeding  to 
rebut  this  prima  tede  case  of  ei^ence 
showing  that  the  money  was  in  fact  the  prop- 
erty of  Ray  Miller.  Upon  this  holding  we 
reversed  the  Judgment  and  remanded  tbe 
cansa 

"Upon  motion  for  r^earlng  we  are  in 
doubt  as  to  the  correctness  of  our  holding, 
and,  as  no  appeal  lies  from  onr  decision,  we 
have  thought  It  proper  to  certify  to  your 
honorable  court  the  following  questlfm:  Q. 
Were  we  correct  in  our  holding?" 

The  holding  whldi  the  questlcaii  asks  us 
to  review  Is  stated  to  be  "that  the  money 
in  tbe  bank  to  tbe  credit  of  Otay  MUler, 
Agent*  was,  prima  fade,  the  property  ot 
some  undisdoaed  prindpal,  and  not  subject 
to  his  debt  and  that  the  harden  was  on  tbe 


plaintiff  in  the  garnishment  proceeding  to 
rebut  this  prima  fade  case  by  evidence 
showing  that  the  money  was  in  fact  the  prop* 
erty  of  Ray  Miller."  It  Is  evident  that  all 
this  rests  upon  the  Inf oence  drawn  by  th« 
court  from  the  form  In  which  the  deposit 
was  made  and  stated.  Our  first  Impressions 
agreed  with  the  oi^nlon  of  the  Oourt  of  Civil 
^peals;  but  reflection  and  investigation 
have  brought  us  to  tbe  conduslon  that  a  ner* 
atlve  answer  should  be  gtvoi  to  the  qnestlon. 
Tbe  authorities  more  nearly  In  point  are  Ik 
line  with  thla  conclusion;  but  thdr  treatment 
of  the  subject  has  not  beoi  found  entlrefy 
satisfactory  to  ub.  Proctor  v.  Greoie,  14 
B.  X.  42;  Randall  v.  Way.  Ill  Mass.  606; 
Laabach  v.  Leibert  87  Pa.  62.  We  shaU 
therefore  state  tbe  reasons  that  to  our  minds 
seem  controlling. 

It  Is  beyond  qnestlon  that  a  bank  receiving 
a  deposit  made  as  this  one  was,  become* 
bound  and  therefore  entitled  to  treat  tbe  de- 
positor as  owner  of  the  fund  and  to  honor 
and  pay  his  checks  property  drawn  without 
concerning  Itsdf  with  any  qnestlon  as  to 
the  ultimate  ownership  or  as  to  tlie  duplica- 
tion made  or  to  be  made  of  tbe  mon^r  drawn 
out  This  doctrine  has  been  stated  with  a 
discussion  of  the  authorttlea  In  the  follow- 
ing cases:  National  Bank  t.  Claxton,  9T 
Tex.  676,  677,  80  S.  W.  004,  es  L.  R.  A.  820; 
104  Am.  St  Bep.  886;  Coleman  v.  Bank,  04 
Tex.  606,  68  8.  W.  867,  86  Am.  St  Bep.  871. 

This  Is  true  r^rdless  of  the  question 
whether  the  depositor  Is  the  owner  In  tli» 
fullest  sense  cht  bad  only  tbe  legal  control, 
as  agent  over. money  really  bticmg^ng  to 
others.  We  do  not  think,  therefore,  that  It 
Is  true,  as  broadly  as  It  laid  down  by 
some  writers,  that  a  gamlsbing  creditor 
of  the  depositor  is  substituted  In  his  stead 
and  can  reach  the  deposit  merely  because 
the  bank  was  bound  to  treat  him  as  owner, 
^e  doctor  contRfla  the  fund  whetlur  he 
is  the  true  ewno-  or  not  The  gamlahlnc 
creditor  can  reach  It  only  in  case  he  Is  Uxe 
true  owner.  Bven  the  bank.  In  some  transac- 
tions;  deals  with  him  as  owner  at  Its  p«Il; 
for  if  it  a^y  the  fund  to  Its  own  boieflt 
under  his  authority,  wboi  it  bdongs  to  oth- 
ers,  it  la  held  accountable  to  tbem  because 
the  form  in  whidi  such  di^wslts  are  mode  Is 
held  suffldmt  to  exdte  Inquiry.  The  solu- 
tion of  the  question  therefore  Is  not  to  be 
found  in  an  analysis  of  the  legal  relation 
between  banker  and  depositor,  but  must  be 
reached  by  detominlng  tlw  probative  force 
of  the  facts  shown.  That  whi<ai  Is  dedslTe 
In  our  Jttdgmoit  is  that  the  depositor  is 
fbund  in  the  full  possession  and  euitrol  of 
the  money  dcsraslted.  nils  is  prima  fade 
evidence  of  title  nnless  Its  diect  as  sodi  Is 
destroyed  by  bis  profession  that  he  iiolds  as 
agent,  with  nothing  more  to  indicate  Uie 
existence  of  a  iwlndpaL  A  poBwesston  real- 
ly held  as  agent  Is  that  of  a  prindpal.  To 
whom  could  this  possession  be  attributed 
but  to  Miller?  That  is  tbe  only  «keof  wbldi 
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the  creditor  and  the  conrt  knows  anything, 
and  we  think  it  ebonld  be  treated  as  being 
really  his,  as  its  mete  existence  indicates  it 
to  be.  1V>  h<dd  otherwise  wonld  be  to  de* 
priTe  a  creditor  of  the  dileC  ertdOMe  ct  the 
ownership  of  property  his  debtor  npon  a 
mere  declaration  by  the  lattw  that  it  be- 
longs to  some  undisclosed  person  who  as* 
serts  no  claim  for  hlmsdf.  This  Tlew  of 
anch  facta  Is  inrolTed  in  the  reasoning  of 
the  case  cited  from  Rbode  Island,  which  Is 
most  in  point,  and  sustains  that  decMon  as 
correct  That  court  considered  drcamstanc- 
es  not  stated  in  this  certlflcate  and  readied 
Its  conclnslon  from  the  whole  case.  The  rea- 
soning of  Mr.  Justice  Agnew  In  the  Penn- 
sylvania case  Is  also  apposite,  althongh  the 
question  was  different  and  the  conduaiOD 
questionable. 
The  answer  to  the  questiMi  1%  *Vo.** 


FIREMAN'S  FUND  INS.  CO.  t.  TON 

IU)8BNBKBG,  OommlstloDer. 
(Supreme  Goort  of  Texas.   Not.  10,  1910.) 

1.  iNsnmuTcn  (I  7*>-IiiBOmjkX0i  CoKPAniss 
—Taxation— CoNarancnoN  or  Statute. 
Under  Acts  Slst  Leg.  c.  18,  i  16,  providing 
a  tax  to  pay  the  ezi>eiises  of  the  vtate  fire  rat- 
ing board,  and  that  the  OtHiunissioQ  of  Bank- 
ing and  Inanraaoe  shall  collect  from  each  fire 
insurance  OMDpany  which  transacted  brndnea 
in  this  state  daring  the  preceding  year  or  any 
portion  thereof  such  tax,  but  providing  that 
the  secdon  thoold  not  applT  to  collectiona  from 
Insarance  companlea  wnJcb  during  sny  year 
should  be  liaUe  to  the  payment  of  an  oocopa- 
tlOB  tax  at  the  rate  of  not  leas  than  2^  per 
cent  of  the  groBB  premiums  reoelT«d,  an  Inaur- 
ance  company  which  had  paid  such  an  occupa- 
tion tax  In  1909  at  the  rate  of  2  per  cent  under 
an  existing  law  la  not  exempted;  the  proTl- 
aiona  for  such  exemption  refernog  to  future  leg- 
islatfon,  and  not  to  exliting  statutes. 

[Bd.  Note.-^pyw  other  eases,  see  losoranoe, 
Dec.  Dig.  I  7.*] 

Sl  MARDAircra  ({  117*>— Vauditt  to  Bxqttibb 
AssxssusNT  or  Insubancb  Goufanies. 
Mandamna  wlH  lie  to  require  the  Commis- 
sioner of  Bsnkiiv  and  Insurance  to  impose  tax 
aaacBiments  upon  insurance  companies. 

[Bd.  Note. — BV>r  other  eases,  see  Mandamus, 
Gbnt  (Dig.  f  248;  Dea  Dig.  {  U7.*] 

Petition  for  wtlt  of  maudanras  by  tbB  Fire* 
man's  Ftind  Insarance  Company  against  Fred 
C  Yon  Bosenberg,  ConnnlsBlonw  of  Banking 
and  Insarance.  Writ  awarded. 

Wm.  Thompson,  for  relator.  Jewell  P. 
Llghtfoot,  Atty.  Oen.,  and  Jas.  D.  Walthall, 
Asst  At^.  Go.,  fttr  reBp<mdeat 

GAINES,  0.  J.  This  is  a  petition  for  a 
writ  of  mandamus  to  compel  Fred  C  Von 
Rosenberg,  Commissioner  of  Banking  and  In< 
aura  nee,  to  assess  against  all  the  insurance 
companies  in  the  state  the  $15,000  provided 
by  the  statute  of  April  10,  1009— a  tax  im- 
posed for  the  purpose  of  paying  the  expenses 
Incident  to  the  action  of  the  state  fire  rating 
board.  It  is  alleged  In  the  petition  that  to 


create  this  fnnd  the  respondent  has  selected 
44  oat  of  122  companies  liable  for  tlie  tax, 
and  has  imposed  Hie  payment  of  the  916,000 
npon  them,  and  has  exonpted  78  companies 
from  the  payment  of  any  part  of  the  tax. 
The  prayw  is  to  compel  the  reqwndwt  to 
take  into  account  in  levying  the  tax  all  the 
insurance  companies  which  did  business  In 
the  state  in  the  year  1909,  and  to  accept  the 
tax  BO  lerled  npon  rdator  as  Ita  part  of  said 
tax. 

The  respondent,  In  hla  answer,  relies  npon 
that  provision  of  aectlon  16  of  the  act  of 
AprU  10,  1909  (Acts  1909,  e.  18),  which  reads 
as  follows:  "Provided,  that  the  collections 
from  flre  Insurance  companies  provided  for 
In  this  section  shall  not  be  made  for  any 
year  during  which  any  such  company  shall 
be  liable  under  the  laws  of  thla  state,  to 
the  payment  of  an  occuiiatlon  tax  at  a  rate 
of  not  less  than  two  and  one-half  per  cent 
of  the  gross  premiums  received,  lees  dednc- 
tlons  for  reinsurance  and  return  pr^lums 
on  canceled  risks."  But  we  are  of  opin- 
ion that  this  provision  does  not  help  his  case. 
It  seems  to  as  that  the  provision  was  insert- 
ed with  a  view  to  meet  future  legislation, 
and  not  with  a  view  to  the  requirements  of 
existing  statutes.  The  previous  part  of  sec- 
tion 16  makes  It  the  duty  of  the  Commission- 
er of  Banking  and  Insurance  "to  collect  from 
each  fire  Insurance  company  which  trans- 
acted business  in  this  stete  during  the  pre- 
ceding calendar  year  or  any  portlcm  thereof, 
the  proportion  of  said  sum  of  $15,000.00 
which  the  gross  premiums  collected  by  such 
company  during  such  year  from  persons  or 
upon  property  located  in  this  state  bears  to 
the  aggr^te  amount  of  such  gross  pr^l- 
ams  so  collected  during  such  year  by  all 
Are  insurance  companies  transacting  busi- 
ness in  this  state:  Provided,  that  In  com- 
puting such  gross  premium  receipts  there 
shall  be  deducted  therefrom  the  amount  paid 
out  for  reinsurance  and  for  returned  premi- 
ums on  cancelled  risks." 

This  tax,  it  will  be  seen,  la  upon  "each  Ore 
Insurance  company,"  and  there  Is  nothing 
to  Indicate  any  purpose  to  except  any.  Why 
leave  this  exception  to  be  determined  by  a 
calculation  of  the  percentage  which  the  tax 
imposed  bears  to  the  gross  premiums  re- 
eeived  by  such  company,  after  deducting 
for  relnsm-ance  and  canceled  risks?  Be- 
sides, the  language  of  the  exemption  seems 
to  refer  to  future  laws,  and  not  to  those 
there  made  for  levying  the  tax:  The  com- 
panlra  referred  to  in  the  exemption  shall 
not  he  assessed  when  such  company  shall 
be  liable  under  the  laws  of  this  state  seems 
to  refer  to  laws  thereafter  to  be  passed. 

It  occurs  to  us  that  there  is  another  rea- 
son why  the  construction  claimed  by  re- 
spondent should  not  prevail.  It  is  doubtful 
whether  the  act,  so  construed,  woald  be  valid 
ander  I2ie  Constltatlon  of  the  state  and  of 
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the  United  States.  VnOet  that  constroctlon. 
Ow  dlffermoe  of  a  cent  might  exempt  one 
company  and  make  another  liable  for  tbe 
tax.  Would  so  small  a  dUterenoe  as  this 
afford  a  proper  batia  for  a  daaslflcatlon? 

We  twTe  bad  seme  donbt  wbether  a  writ 
of  mandamna  woidd  Ue  in  a  case  lUce  tbe 
Iffesent  Bat  we  bave  condnded  tbat  It  wUL 
Tbe  sUtate  prorldes  tbat,  If  a  company  npon 
demand  faUa  to  pay  tbe  tax,  the  Commla- 
sloner  of  Banking  and  Insurance  shall  with- 
in 3.0  days  reyoke  Ita  authority  to  do  basl- 
ness  In  this  8tat&  We  see  no  way  to  pre- 
Tent  this  residt,  exc^  by  compelling  the  re- 
spondent to  assess  the  vccjfm  amount  of 
the  taxes. 

^^.ccordlnjSy  the  mandamus  has  been  so 
awarded. 


BODENHSHH,  Mayor,  t.  I/IOHTFOOT, 
Atty.  Oen. 

(Supteme  Conrt  of  Texas.   D«c.  14,  1910.) 

1,  MumCIPAr,  GOKFOEATIONS  (|  967*)— TAXA- 
TION— COHtfiTrUTlONAL  LimTATlON. 

Const,  art.  8,  i  9,  after  Tariooi  anieiid- 
menU,  provided  that  the  state  tax  on  proper^, 
ezclaaive  of  a  school  tax,  should  not  exceed  35 
cent!  on  $100,  and  that  no  county  seat  or  town 
shall  levy  more  than  25  cents  on  the  $100  for 
city  purpoeeB,  and  not  to  exceed  15  cents  for 
roads  and  bridffet  on  f  100  valuation,  except  for 
the  payment  of  debts  Incurred  jnlor  to  the 
amendment,  September  25,  1863,  and  for  the 
erection  of  pnbUe  bolldinn,  streets,  etc.,  not  to 
exceed  25  cents  on  |100  Uk  any  one  year.  Bev. 
St  1805.  art  486*  as  smeDded  by  Acts  81st 
Le;.  c  23,  provide!  that  the  dty  or  town  coun- 
cil may  levy  29  cents  on  $100  valuation  for 
current  expenses,  and  may  levy  an  additlraal 
35  cents  on  $100  tor  the  construction  of  pnb- , 
He  buildings,  etc.,  and  by  ordinance  levy  a  tax 
not  exceeding  15  cents  on  $100  for  the  construc- 
tion of  roads  and  bridges,  with  the  power  to 
issue  conpon  bonds,  etc  HM,  tbat  this  stat- 
ute was  valid,  and  not  In  nmfliet  with  the  Con- 
stitution. 

[Ed.  Note.-'For  other  cases,  see  Municipal 

Gorporationg,  Cent  Dig.  H  2015-2022;  Dec 
Dig.  I  967.*J 

2.  CONBTITUnONAl,  I/AW    ft  48*)— CONSTBUO- 

TioN  —  Judicial  Authobitt  and  Dott  — 

Oo  NsnnmoN  ALirr. 

Where  the  Legislature  has  passed  an  act, 
tbey  affirm  ita  conatitutionality;  and  the  courts 
should  not  declare  It  unconstitutional,  unless  it 
clearly  and  unequivocally  appears  to  I>e  so. 

[Ed.  Note— For  other  cases,  see  Constltntion- 
al  Law,  Gent  D^.  I  46;  Dee.  Dig.  |  48;*  Stat- 
utes, Gent  Dig.  f  56.] 

Petition  for  mandamus  by  G.  A.  Boden- 
helm,  Mayor,  against  Jewel  P.  Lightfoot^  At- 
twney  General.  Writ  granted. 

T.  S.  Johnson,  for  relator.  Jewel  P.  lAgbtr 
foot,  Atty.  Ckn.,  and  Seb  F.  Caldwdl  and 
Sam  D.  Snodgrass,  Aast  Attys.  Gen.,  for  re- 
spondent 

QAINBS,  CL  J.  The  dty  of  Longvlew,  bav^ 
ing  1.97  centi  tsx  unlevled  out  of  tbe  15 
cents  per  $100  authorized  by  the  Constitution 


for  tbe  oonstmctloD  of  roads  and  teUves  and 
other  public  Improvements,  determined  to  Is- 
sue bonds  toe  such  som  as  the  vnap^oprlat- 
ed  part  of  tbe  16  cnta  wonld  Jnstlfy.  Tt>» 
dty  council  passed  a  resolution  to  tbat  af- 
fect, and  presented  the  bonds  to  the  Attorney 
General  for  ApprovnL  He  dlsspprond  Ihs 
sam^  and  hence  tbe  titr  council  passed  a  res- 
olQtlon  aothorislnc  the  mayor  to  brine  bu1& 
to  coajfti  him  to  a^rore  the  bonds.  This 
suit  was  teougbt  In  puzsoance  of  said  resolu- 
tion, and  the  Attorney  General  ansmred  that 
"the  city  council  of  the  city  of  Loosrtew, 
Texas,  has,  prior  to  tbe  passage  <tf  tbe  <ndl- 
nance  authorising  the  bridge  repair  bonds 
herein,  created  debts  ot  said  dty,  evidenced 
by  conpon  bonda  payable  In  fntote  years, 
which  are  now  outstanding  bonds  against 
said  dl7>  which  has  aachansted  tbe  tax  ot  25 
cents  on  the  $100  valnatl<m  of  taxaUe  prop- 
erty In  said  dty  anthgrlsed  by  the  GonsUtn- 
tlott  for  the  purpose  of  the  erection  of  pnUIe 
buildings,  streets,  sewers,  and  other  ptarma- 
nent  Imptoroiients,'  **  and  also  that  'lAie  tax 
of  15  cants  on  tbe  $100  valuatlott  of.  taxable 
properly  autlunlaed  bgr  tbe  Oonstltntlint  for 
'roads  and  toldses^  Is  a  current  tax  for  main- 
tenance putpoees,  and  the  Legislature  was 
wlthoat  autbodl7  to  authorise  said  tax  to  be 
apiwoprlated  to  the  i>rlndpal  and  Interest  of 
a  debt** 

The  Cfmstltntion'  of  1876  had  this  section: 
"Sec.  9.  The  state  tax  on  xaopaetj,  exdoslTe 
of  the  tax  necessary  to  pay  the  public  debt, 
shall  never  exceed  fifty  cents  on  the  one 
hundred  donais  valuation;  and  no  coontar. 
dty  or  town  shall  levy  more  than  one^ialf  of 
said  stats  tax,  except  for  the  payment  of 
debts  already  incurred,  and  for  the  erection 
of  puUlc  buildings,  not  to  exceed  flftgr  cents 
on  the  one  hundred  dollars  in  any  one  year, 
and  except  as  In  this  Constitution  is  other- 
wise provided,"  Article  8,  |  0.  Tbe  origiiial 
section  was  amended  in  18^  and  was  again 
amended  in  1890,  wbldi  amendment  now  reads 
as  follows:  "Sac  9.  Hm  state  tax  on  prop»- 
ty,  exduslve  of  tbe  tax  necessary  to  pay  the 
public  debt  and  of  the  taxes  provided  for  tho 
benefit  of  public  free  schools,  dull  new  ex- 
ceed thlrty-flve  cents  on  tbe  one  hundred 
dollars  valuation,  and  no  oovnty,  dty  or  town 
shall  levy  more  than  twenty-five  cmts  fbr 
dty  or  county  purpose^  and  not  «Eceed  fif- 
teen cents  for  roads  and  bridges  on  the  one 
hundred  dollars  valuation,  exe^t  for  the 
payment  of  debts  Incurred  prior  to  the  adop- 
tion <rf  the  amendment^  Bq>t«nber  25»  A.  D. 
1888;  and  for  th«  erection  of  pnbUc  bdlld- 
iugs,  streets,  sewers,  waterworks  and  other 
permanent  Improvements;  not  to  exceed  twen- 
ty-flVe  coitB  <m  the  one  hundred  dollaxs  val- 
uation In  any  <me  year,  and  txcem  as  in  this 
Constltntlon  otherwise  provided.  •  •  «■■ 

We  are  of  pinion  tbat  tbe  ^position  of 
die  Attorney  Ooiwal  cannot  be  maintained. 
The  amendment  reads:  "No  county,  dty  or 
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town  Bhall  levy  more  than  twenty-flre  cents 
for  city  or  county  purpoaea,  and  not  exceed 
fifteen  cents  for  roads  and  bridgea  on  the 
one  hundred  doUara  ratnatlon.  except  for  the 
payment  of  debts  Incurred  prior  to  the  adop- 
tion of  the  amendment  September  29,  A.  D. 
18S3,"  etc.  Article  486,  Rev.  St  1895.  as 
amended  in  the  General  Laws  of  1909  (Acta 
31st  Leg.  '&  23),  among  other  things,  prorldes 
as  follows:  That  the  dty  or  town  council 
"may  levy  and  collect  twenty-five  cents  on 
the  one  hundred  doUara  valuation  of  all  prop- 
erty In  such  city  or  town  for  current  ex- 
penses, and  may  levy  and  collect  an  addition* 
al  twenty-five  centa  on  the  one  hundred  dol- 
lars  valuation  for  the  purpose  of  construction 
or  the  purchase  of  public  buildings,  water- 
works, sewers  and  otber  permanent  improve- 
menta  within  the  limits  of  such  city  or  town, 
and  shall  also  have  power  by  ordinance  to 
levy  and  collect  a  tax  not  exceeding  fifteen 
cents  on  the  one  hundred  dollars  valuation 
of  property  for  the  construction  and  Improve- 
ment of  the  roads,  bridges  and  streets  of  snch 
dty  or  town  within  Its  limits,  and  all  citiea 
and  towna  providing  for  sncb  improvements 
shAll  have  the  power  to  Issue  coupon  bonds 
of  the  dty  therefor  In  such  sum  or  sums 
as  they  may  deem  expedient,  to  bear  interest 
not  exceeding  six  per  cent  per  annum;  pro- 
Tided,  that  the  aggregate  amount  of  bonds 
Isened  for  the  constmctlon  or  parchase  of 
public  buildings,  waterworks,  sewers  and  oth- 
er permanent  ImprovnnentB  shall  never  reach 
an  amount  where  the  tax  of  twenty-five  cents 
on  the  oae  hundred  dollars  valuation  of  prop- 
erty will  not  pay  the  current  Interest  and 
provide  a  sinking  fund  snflSdent  to  pay  the 
prindpal  at  maturity;  and  provided,  also, 
that  the  amount  of  bonds  issued  for  street 
Improvement  purposes  shall  never  reach  an 
amount  where  the  tax  of  fifteen  cents  on 
the  one  hundred  dollars  valuation  of  property 
will  not  pay  the  current  interest  and  pro- 
Tide  a  sinking  fond  BUllldent  to  redeon  them 
at  maturity." 

The  Attorney  General  seeks  to  avoid  this 
provision  of  the  Revised  Statutes  by  claim- 
ing that  It  la  unconstitutional.  But  the  un- 
couatltationallty  of  the  enactment  Is  not  ap* 
parent  to  us.  The  Legislature  Is  a  co-ordi- 
nate department  of  the  state  government,  and 
It  is  their  power  and  duty  to  pass  upon  the 
Talldlty  of  all  laws  which  tbey  pass;  and 
braice,  when  they  have  passed  a  law,  they  af- 
firm Its  constitutionality,  and  the  courts  will 
not  hold  they  have  made  a  mistake,  unless  Its 
Invalidity  Is  clearly  apparent  There  are 
otber  limitations  in  the  Constltntlcm  as  to  the 
amount  of  the  indebtedness;  but  It  Is  not 
claimed  in  the  answer  that  tbey  are  exceeded 
in  the  proposed  indebtedness,  and  they  do 
Bot  concern  us  here. 

We  are  of  opinion  that  the  writ  of  manda- 
mus prayed  for  should  be  granted,  and  it  is 
accordli^Iy  so  ordered. 


SMITH  V.  JONES  et  al. 
(Supreme  Court  of  Texas.    Dec.  14,  1910.) 

1.  ADVBBSB  Possession  (i  115*)— Acts  Con- 
snTPTiH  a— Questions  fob  Jubt. 

A  tenant  of  a  tract  made  a  surv^  of  ad- 
jacent land  and  located  thereon  a  dwelling 
house  and  other  buildings  Incident  to  a  borne, 
for  which  pnipoae  the  land  was  afterwards  held 
and  used  for  more  than  10  years,  field,  that 
the  court  oonld  not  role^  as  a  matter  of  law, 
that  the  poftseeaioQ  was  too  deceptive  in  its  ap- 
pearance to  supiMrt  the  defense  of  limitations. 

[Eld.  Note.— For  other  caseik  see  Adverse  Poa- 
seailon,  Gent  Dig.  H  681-701;  Dec.  Dig.  { 
116.*} 

Z  ADTBBsa  PoasBSsioir  ^  eO*>— Acre  Coh- 

BTITITTIWO  H(»nLB  POSSESSION. 

A  possesion  taken  and  held  under  the 
mistaken  belief  that  the  land  Is  public  domain, 
with  the  purpose  of  acqnirinff  it  by  complying 
with  the  law  authorising  toe  aoguisition  of 
public  land,  Is  insufficient  to  ahow  that  the  ira»- 
session  was  hostile;  but  the  possession  of  one 
holding  1q  subordination  to  the  state  is  not 
necessarily  inconsistent  with  a  holding  In  hos- 
tllitr  to  wiers,  and,  where  the  poeseasor  open- 
Iv  disputes  the  claims  of  others  while  assemnf 
toe  belief  of  title  In  the  state,  his  possession 
Is  adverse  as  against  other  claimants. 

[Bd.  Note. — For  other  casea,  see  Adverse  Pos- 
session, Dec.  Dig.  I  60i«] 

3.-  AnvEBSB  PossBsaioN  (I  70*)  —  Acts  Con- 

BnTDTING — '  'CUIH.  *  * 

The  statute,  declaring  that  land  must  be 
held  under  a  claim  of  right  inconsistent  with 
and  hostile  to  the  claim  of  uother,  zefns  to 
a  daim  of  the  possessor  whoi  he  la  holding 
only  for  himself,  and  a  claim  to  satisfy  the 
statute  may  be  only  such  as  is  invdved  in  a 
mere  maintenance  of  possession  of  and  the  ez- 
erdse  (rf  dunlnlon  over  the  land,  provided  there 
is  present  the  attitude  of  hostulty  and  enln- 
elveneSB  towards  the  true  owner;  but  the  facts 
must  give  rise  to  the  Inference  of  a  claim  or 
an  attitude  of  that  character  where  there  is  no 
color  or  dalm  of  title, 

[Bd.  Note^For  other  cases:  see  Adverse  Pos- 
sesRion,  Cent  Dig.  If  394-114;   Dec.  Dig.  i 

For  other  deflnitlonB,  see  Words  and  Phrases, 
vd.  a»  VP.  1202-1211;  vol.  a  P.  TOM.] 

Error  to  Gonrt  of  Oldl  Appeala  ot  First 
Supreme  Jndldal  District 

Action  by  Jesse  H.  Jones  and  others  against 
W.  H.  Smith  and  others.  There  wa>  a  judg- 
ment of  the  Court  of  Civil  Appeals  affirming 
a  Judgment  for  plaintiffs,  and  dtfendant  W. 
H.  Smith  brings  error.  Affirmed. 

W.  W.  Blake,  for  plaintiff  In  error.  T.  0. 
Ford  and  Baker,  Botts,  Parker  A  Garwood, 
for  defendants  in  error. 

WILLIAMS,  J.  The  plaintiff  in  error  was 
one  of  the  defendants  In  the  district  court,  in 
this  action  brought  by  the  defendants  In 
error  to  recover  a  tract  of  ©40  acres  of  land 
known  as  the  "Stephen  Williams  surrey." 
The  questions  arise  out  of  facta  on  which 
W.  H.  Smith  relied  to  sustain  his  claim  to 
160  acres  under  the  10  yean^  statute  of  llm> 
Itatlons. 

The  history  of  the  possession  is  as  follows: 
Enoch  Smith,  the  father  of  C  O.  Smith  and 
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of  plaintiff  In  enor.  In  1873  and  1874  lived 
on  the  Enoch  Smith  survey,  which  adjoins 
the  WiUlama  survey  on  the  east,  and  hla  two 
sons,  It  seems,  at  that  time  lived  with  him. 
During  that  time,  at  any  rate,  a  0.  Smith 
cultivated  a  field  on  his  father's  land  in  the 
northwestern  part  of  the  Smith  survey,  and, 
supposing  the  land  just  west  of  it  to  be  va- 
cant, he  determined  to  acquire  160  acres 
from  the  state  for  a  homestead,  and  in  1873, 
in  pursuance  of  that  pnrpwe,  caused  a  suV- 
vey  of  that  quantity  to  be  made  In  the  north- 
east corner  of  the  WUIlams  tract.  That  is 
the  land  in  controversy.  After  the  survey 
be  made  his  residence  in  a  house  which  he 
put  across  the  Une  dividing  the  two  surveys 
but  mostly  on  the  tract  of  160  acres.  Early 
in  1874  he  sold  bis  claim  to  his  brother,  W. 
H.  Smith,  making  a  deed,  so  the  erldence 
at  least  tends  to  show,  describing  the  tract 
in  controversy.  By  one  or  the  other  a  smoke- 
house and  com  crib  were  built  on  the  160- 
Qcre  tract  near  the  dwelling,  and  about  one 
acre  of  land  was  deared  and  put  in  culti- 
vation and  Inclosed  with  -the  land,  10  or  12 
acres,  already  In  cultivation  In  the  field  on 
the  Smith  surrey.  The  evidrace  Indicates 
that  In  locating  the  residence  O.  G.  Smith  in- 
tended thereby  to  occupy  the  land  In  con- 
troversy as  his  home,  and  that  there  was 
no  purpose  to  put  tbe  house  on  the  Smltt^sur- 
vey.  After  he  sold  to  plaintiff  In  error,  the 
latter  entered  into  possession  and  contlnned 
the  use  of  the  land,  as  Indicated  by  the  Im- 
provements, in  connectiott  with  the  field  be- 
fore mentioned  on  the  Smith  survey.  Some 
time  after  taking  possession,  W.  H.  Smith 
bought  OO  acres  on  bis  father's  survey  ad- 
joining tbe  land  In  suit,  including  the  field 
before  mentioned,  and  for  about  15  years  he 
maintained  possession  and  use  of  the  two 
tracts  together  as  his  home.  Neither  he  nor 
G.  C.  Smith  ever  Intended  to  take  the  prop- 
erty of  any  one  dse,  or,  as  he  expresses  it, 
to  steal  the  land  or  to  make  an  appropria- 
tion of  It  fraudulently  or  dishonestly;  but 
both  believed  it  was  vacant  land,  and  Intend- 
ed, to  obtain  it  lawfully  from  the  state  as  a 
homestead  donation.  He  testified  that  he  al- 
ways claimed  the  land,  but  plainly  this  only 
meant  that  his  claim  was  for  the  purpose 
and  in  the  way  stated;  and  when,  after  15 
years,  he  became  satisfied  that  he  could  not 
so  acquire  the  land,  be  left  It,  xemovlng  all 
the  houses  by  means  of  wtai<^  he  had  held 
tbe  possession. 

Tbe  Court  of  Civil  Appeals,  reversing  tbe 
district  court,  applied  the  doctrine  enforced 
in  such  cases  as  Bracken  v.  Jones,  63  Tex. 
184,  Holland  t.  Nance,  102  Tex.  177,  114  S. 
W.  346,  and  Bender  v.  Brooks,  127  S.  W.  168, 
holding  that  the  evidences  of  possession  lying 
along  and  near  the  boundary  line  of  the  two 
tracts  were  not  sufficiently  open  and  unam- 
biguous to  charge  the  owaee  of  the  Williams 
survey  with  notice  that  his  land  was  claimed. 
The  court  also  applied  the  doctrine  of 
SdUelclker  v.  Qatlio.  85  Tex.  270,  20  S.  W. 


120,  to  the  effect  tbat  a  possession  takra  and 
held  under  such  a  mistake  as  to  ownership 
and  with  such  a  purpose  as  that  Indicated  by 
the  evidence  In  this  case  was  not  hostile  to 
tbe  true  owner.  It  was  thought  by  this 
court,  when  the  writ  of  error  was  granted* 
that  the  Court  of  Civil  Appeals  had  probably 
extended  the  doctrine  of  tiie  first-named  cases 
too  far,  and  that  the  other  needed  some  elnci- 
datlon  from  this  court  in  view  of  the  many 
cases  In  which  its  application  has  been  dis- 
cussed In  the  Courts  of  ClvU  Appeals  and  of 
the  action  of  this  court  in  refusing  writs  of 
error  in  several  of  those  cases  In  which  con- 
flicting views  have  been  express od  In  (qMh^ 
Ions  of  those  courts. 

A  carefol  scrutiny  of  the  evidence  has  con- 
vinced us  of  the  correctness  of  our  impres- 
sions as  to  the  first  holding.  Tbe  case  dif- 
fers from  those  relied  on  in  some  in^Mirtant 
particulars.  In  Bracken  v.  Jones  and  Hol- 
land V.  Nanc^  owners  of  lands  in  using  them 
mistook  the  exact  locations  of  thdr  bound- 
aries and  extended  their  fences  across  tb^ 
lines  so  as  to  take  in  small  parts  of  adjacent 
tracts  belonging  to  others.  In  Bender  v. 
Brooks  the  possessor  held  land  under  a  con- 
tract of  purchase  and  obtained  permission  to 
use,  as  tenant,  a  part  of  an  adjacent  tract 
from  a  claimant  thereof,  assumed  for  the 
purposes  of  the  decision  not  to  have  been  tbe 
true  owner,  and  extended  the  fence  tncloeinff 
his  own  land  across  the  line  and  included 
thereby  a  part  of  tbe  adjoining  land.  The 
case  In  its  leading  facto  was  like  the  two 
first  mentioned,  exc^t  that  the  possession 
was  first  taken  intentionally  and  by  tmant. 
These  differences  were  held  not  to  be  deci- 
sive, substantially,  because  from  its  external 
manifestations  the  possession  appeared  and 
could  properly  be  considered  by  the  owner  to 
be  a  part  of  that  rightfully  asserted  by  tbe 
possessor  of  his  own  land  and  did  not  there- 
fore Iiave  that  clear  and  nnamblgnons  quality 
ess^tial  to  an  adverse  possession  hostile  to 
the  claim  of  the  true  owner.  The  facts  were 
held  to  present  a  question  of  law  and  not 
one  of  fact  for  the  Jury.  It  must  be  kept 
constantly  In  mind  that,  In  applying  a  propo- 
sition like  that,  the  facta  of  particular  cases 
must  be  carefully  regarded,  and  that  addi- 
tional facts  may  easily  take  the  question, 
whethw  or  not  the  evidences  of  possessloD 
and  adverse  claim  were  sufficiently  certain 
and  unequivocal  to  give  notice  to  reasonably 
dillgKit  owners,  out  of  the  province  of  the 
court  and  Into  that  of  the  Jury. 

Here  the  possession  was  taken,  not  by  an 
adjoining  proprietor,  but  by  a  mere  tenant, 
or  cropper,  on  the  adjoining  land.  It  was 
taken  by  tiie  location  upon  tbe  land  In  dis- 
pute of  a  dwelling  house  and  other  buildings 
Incident  to  the  home  for  which  purpose  the 
land  was  afterwards  held  and  used.  This 
was  in  pursuance  of  a  survey.  Itself  an  act 
of  notorle^  done  with  the  definite  purpose  of 
establishing  the  hom&  The  home  thus  es- 
tabUsbed  became  the  nacleus  about  wUeh 
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the  otber  eonounltants  of  possesedra  gathered. 
In  the  other  cases  the  reverse  was  tma 

It  may  be  that  there  was  enongh  uncer- 
tainty left  b7  the  circumstances  to  raise  a 
question  of  fact  as  to  the  soCBcifflicy  of  the 
I>osseB8lon  In  the  respects  before  referred  to ; 
hut  we  think  it  is  not  trne  that  those  drcum- 
stauces  were  dearly  such  as  to  justify  the 
holding  as  matter  of  law  that  the  possession 
was  too  deceptive  In  Its  appearances  to  rap* 
port  the  defoise. 

Were  there  nothing  else  to  sustain  the 
Judgment  of  the  Court  of  OIvU  Appeals,  It 
would  follow  that,  to  reTerslng  the  judgment 
on  the  first  ground,  It  should  have  remanded 
the  cause  for  a  new  trial  on  the  question  of 
fact  stated.  But  we  think  the  other  position 
taken  by  the  coctrt  la  oorrejct  Stated  as  we 
bold  it  to  be  correct,  the  pn^poaltlon  Is  that 
erldence  showing  no  more  than  that  a  pos- 
session, relied  on  to  sustain  the  defense  of 
limitation,  was  taken  and  held  under  the 
mistaken  btilef  that  the  land  was  public  do- 
main, with  the  purpose  of  acquiring  it  from 
the  state  by  compliance  with  the  law  author- 
ising such  acquisition  at  some  time  in  future, 
Is  legally  insnfflcient  to  show  that  such  pos- 
seeslon  was  hostile  to  any  one.  A  broader 
proposition  than  this  la  asserted  by  many  aa- 
tboritles,  via.,  that  a  possession  must  be  ad- 
verse and  hostile  to  the  whole  world  Ih  order 
to  be  so  as  to  any  one.  Others  deny  that  this 
proposition  is  universally  tme,  and  hold  that 
a  possession  may  be  snfflclent  as  against  one 
as  to  whom  It  is  in  fact  hostile  although  held 
in  recognition  of  the  title  of  the  state  or 
government .  The  leading  cases  of  the  latter 
class  have  exhibited  controversies  between 
plaintlffB  and  defendants  in  which  the  form- 
er have  asserted  titles  already  acquired  from 
the  govemm«it  and  the  latter  have  held  ex- 
clusive possession  while  disputing  the  validi- 
ty of  such  titles  and  proceeding  to  obtain  for 
thonselves  the  title  asserted  stlU  to  be  in 
the  govemmrat  Some  cases,  however,  seem 
to  have  assumed  that  the  bare  fact  of  posses- 
sion, taken  under  the  belief  that  the  owner- 
ship is  in  the  sovereign  and  with  the  pur- 
pose to  acquire  the  land  from  the  sovereign 
In  accordance  with  law,  makes  such  posses- 
sion adverse  to  every  one  but  the  sovereign. 
This  is  the  prc^KMdtion  to  which  we  do  not 
agree,  and  It  is  the  one  which  Is  essential  to 
the  defense  In  this  case.  The  subject  In  its 
various  aspect  is  discussed  in  the  f<^ow- 
ing  cases  In  other  Jurisdictions:  1  C^c.  1027, 
1028;  Hayes  v.  Martin.  46  Oal.  662;  McMan- 
os  V.  0*Sumvan,  48  Cal.  15;  McCracken  v. 
San  Francisco,  10  Cal.  591 ;  Johnson  v.  Oor- 
ham.  88  Conn.  018;  Altsdiul  v.  O'Neill.  35 
Or.  202,  221,  68  Paa  96;  Beale  v.  HIte,  85 
Or. -176,  57  Fac.  823.  58  Pac  102;  Missouri 
Lumber  Co.  t.  Jewell.  200  Mo.  707,  98  S.  W. 
678;  Mather  v.  Walsh,  107  Mo.  121, 17  S.  W. 
7S7;  Brackep  v.  Union  Pac.  Ry.  Oo.,  75  Fed. 
847,  21  a  a  A.  887;  Northern  Pac.  By.  Co. 
V.  Kranlch  (C.  C.)  52  Fed.  911 ;  Franooeur  v. 
Newhouse  (a  O)  48  Fed.  230;  Skipwlth  v. 


Martin.  00  Ark.  141.  6  S.  W.  514;  Moore  T. 
Brownfleld,  7  Wash.  23,  34  Pac.  199. 

We  do  not  think  that  the  mere  fact  that  on^ 
In  possession  holds  In  subordination  to  the 
state  Is  necessarily  inconsistent  with  the  con- 
ception of  a  holding  In  hostility  to  others,  and 
hence  do  not  agree  that  it  Is  always  true 
that  a  possession.  In  ord»  to  be  snfDcient. 
must  be  adverse  to  the  whole  world.  A  pos- 
session acknowledging  a  better  right  In  the 
state  may  be  asserted  by  excluding,  even  by 
forces  all  other  claimants  and  openly  disput- 
ing th^  claims  of  title  while  the  possessor 
is  asserting  and  pursuing  that  wbldi.  If  his 
assumption  of  title  In  the  state  were  well 
founded,  would  be  a  legal  right  to  acquire  it 
It  could  hardly  be  denied  that  a  possession 
so  maintained  would  In  fact  be  adverse  to 
the  other  claimants.  If  one  who  had  held 
such  a  possession  for  the  requisite  period 
should  become  the  plaintiff  In  trespass  to  try 
title,  the  bare  proof  of  the  facts  stated  might 
not  enable  him  to  recover,  since  It  would  not 
show  title  against  the  world.  If  he  should 
go  further,  however,  and  show  that  the 
title  had  been  In  one  as  to  whom  his  posses- 
sion had  been  adversely  held,  the  question 
would  arise  whether  or  not  he  had  acquired 
that  tltl&  As  it  has  arisen  In  the  cases  re- 
ferred to.  the  question  has  beesa  as  to  the 
snfflciraicy  of  such  a  possession  as  a  defense, 
and  we  do  not  dissent  from  the  view  that  It 
may  be  suffldent  for  that  purpose^ 

The  dlfllculty  with  cases  In  which  there  is 
evlidence  of  no  further  facts  than  those  in 
this,  as  we  view  It  Is  that  it  Is  not  made  to 
appear  that  the  possession  was  adverse. and 
hostile  to  any  one;  for  the  mere  holding  of 
It  under  the  belief  that  tlye  land  is  the  state's 
and  with  the  purpose  of  acquiring  it  law- 
fully at  some  future  time  does  not  define  the 
attitude  of  the  possessor  as  hostile  to  the 
claim  of  an  owner  of  whose  existence  he  Is 
ignorant  Wliat  Is  it  that  gives  the  adverse 
quality  to  a  possession  otherwise  suffldent? 
The  statute  says  It  most  be  held  under  **a 
dalm  ot  right  Inconsistent  with  and  hostile 
to  the  claim  of  another."  And  this  plainly 
refers  to  a .  claim  of  the  possessor,  when 
he  Is  bidding  only  for  himself.  Of  course, 
there  are  relations,  sudi  as  those  between 
landlord  and  tenant  vendor  and  vmdee.  co- 
tenants,  etc,  in  whldL  the  actual  occupancy 
of  one  is  an  assertion  of  the  dalm  of  the 
others  as  well  as  of  his  own.  These  are 
case*  of  privity  of  possession  in  which  the 
claims  of  the  two  in  contests  with  third  per- 
sons may  be  regarded  aa  one,  to  whidi  the 
possession  is  to  be  referred.  Nothing  of 
that  sort  exists  here  The  state  had  no  dalm 
to  the  land,  and  the  defendant  occupied  no 
relation  by  virtue  of  which  he  could  by  his 
possession  assert  a  dalm  for  the  state.  He 
did  nothing  to  give  rise  to  a  dalm  of  rlg^t 
or  title  and  never  pretoided  to  have  any  In 
himself.  It  is  true  that  uhder  the  decisions, 
as  we  shall  see,  a  "claim"  need  not  be  an  as- 
sertltm  of  a  right  or  title  to  the  land  io  oiv 


Digitized  by  Google 


472 


182  BOUTU  WlUHTflBN  EEFOBTEB. 


(Tex. 


der  to  Batls^  the  statute ;  but  it  !■  also  true 
that  evidence  abowiug  the  assertion  of  rl^t 
or  title  In  the  possessor,  of  Itself,  usually 
gives  to  the  possession  the  neceaaary  ^arac- 
ter  of  bostlllty  to  all  others;  and,  where  such 
evidence  la  wanting,  the  adverse  quality 
must  be  inferred  from  other  tacts.  Do  the 
facts  stated  warrant  such  an  Inference  here? 
"Naked  possession  will  secure  title;  •  *  • 
and  the  circumstances  under  which  the  pos- 
session Is  taken  are  altogether  Immaterial  to 
the  right,  provided  the  occupant  claims  for 
himself  and  adversely  to  others.  No  matter 
how  tortious  or  wrongful  may  be  the  seizure, 
if  possession  be  continued  for  the  time  limited 
by  statute,  it  wiU  give  title."  Charle  t.  Saf- 
fold.  13  Tex.  112;  Craig  v.  Cartwrlght,  60  Tex. 
423.  And  the  possession  having  these  charac- 
teristics is  sufflcdent  even  if  taken  for  the  aole 
purpose  of  obtaining  title  by  limitation.  Gralg 
T.  Cartwrlght,  65  Tex.  424.  It  Is  therefore  true 
that  a  "claim,"  to  satisfy  the  statute,  may  be 
only  such  as  Is  Involved  In  a  mere  mainte- 
nance of  possession  of,  and  the  exercise  of 
dominion  over,  the  land,  provided  there  be 
present  the  attitude  of  hostility  and  excluslve- 
ness  towards  the  true  owner;  but  It  Is  still 
true  that  the  facts  must  give  rise  to  the  In- 
ference of  a  claim  or  an  attitude  of  that 
character  where  there  is  no  color  or  claim  of 
title.  In  this  the  evidence  faila  No  infer- 
ence can  be  drawn  of  hostility  to,  or  denial 
of,  the  title  of  an  owner  of  whose  ownership 
the  defendant  had  no  suspicion.  The  fact 
which  he  thought  to  be  true,  if  It  had  existed, 
would  have  made  his  mtry  lawful.  To  say 
Uiat  be  Intended  to  dispute  the  title  of  any 
one  to  whom  the  state  may  have  granted  the 
land  is  to  fix  upon  {lis  acts  a  wrongful  diar- 
acter  not  given  to  them  by  anything  he  said 
or  Intended.  Nor  can  it  be  said  that  at  any 
time  after  the  original  mtry  the  defendant's 
position  changed  either  by  converting  that 
which  he  thought  to  be  the  right  of  the  state 
into  tt  claim  of  title  of  his  own  or  by  aban- 
doning his  original  attitude  and  aettlng  up 
a  claim  of  the  other  chuacter  to  whidi  we 
have  referred. 

The  question  was  decided  In  Schleidier  v. 
OatUn,  SO  Tex.  272,  20  S.  W.  120,  which  de- 
cision Is  as  consistent  with  the  proposition 
on  which  we  rest  our  present  decision  as  with 
the  broader  one,  whi(A  It  is  sometimes  thought 
to  have  laid  down,  to  the  effect  that  a  pos- 
session must  be  adverse  to  the  world  to  be 
good  against  any  ona  In  td»  opinion  In 
that  case  Judge  Garrett  says:  "His  holding 
was  not  adverse  until  1879,  for  be  believed 
until  then  that  the  land  belonged  to  the 
state.  The  holding  must  be  against  the  claim 
of  all  other  persons  to  be  adverse."  There 
was  no  evidence  that  there  was  any  especial 
denial  or  repudiation  of  the  claim  of  the 
true  owner  in  that  case,  and  it  was  true  that, 
to  make  a  possession,  so  held  In  recognition 
of  the  rl^t  of  the  state,  hostile  to  such 


owner,  it  must  have  been  such  as  was  hos- 
tile to  every  other  person  but  the  stat* 
so  as  to  include  him.  This  Is  at  leaat  an  ad- 
missible interpretatitm  of  the  condse  lan- 
guage employed,  and  In  Judge  (Barrett's  subse- 
quent oplni<Mi  In  Cartwrl^t  r.  Pipes  (Tex. 
Civ.  Aiv.)  29  S.  W.  690,  he  asswts  that 
Bcfaleidier  v.  Gatlin  was  correctly  decided  on 
Its  facts,  but  aflirms  the  further  proposition 
that  a  possession  is  sufficient  to  defeat  the 
true  owner  if  it  has  been  held  advnaely  to 
him,  although  in  recognition  of  the  title  ot 
the  state.  Schleicher  v.  GatlM  has  never 
been  overruled  by  Uiis  court  and.  thus  vT' 
plained,  is  in  liamKHiy  wltii  ttw  Tlawt  now 
expressed. 

The  refusal  of  writs  of  error  in  such  cases 
has  meant  no  more  than  that  ttiis  cotirt  re- 
garded the  question,  whether  or  not  the  pos- 
session involved  was  adverse  and  hostile  to 
the  title  asserted  by  the  platntlfl,  as  one 
of  fact,  where  there  were  drcmnstances  btHn 
which  that  quality  could  be  inferred,  and 
therefcve  felt  bound  by  the  findings  of  the 
courts  below  on  that  question,  not  r^ardlns 
the  belief  under  which  the  possession  was 
taken  that  the  land  belonged  to  the  state  as 
necessarily  decisive  of  the  vhote  question. 
Having  endeavored  to  show  what  we  believe 
to  be  the  true  view  of  the  subject,  we  shell 
not  undertake  a  mrlsv  of  tbs  cuas  ao  ictad 
upon. 

In  this  case,  as  before  indicated,  we  ttilnk 
the  Court  of  CItU  AptftaJB  pn^wly  held  the 
evidence  insnffidoit  to  jmtUj  a  flndliig  ot  ad- 
verse possession. 

Afflrmnd. 


SMITH  T.  STATB. 
(CoDrt  of  Criminal  A^^^mIs  ot  Texas.  Nor.  90, 

V  CRimxAL  Law  (|  1094*>— Apfbaz/— Bboobd 

— SumcisROT. 

Where  the  record  contains  neither  bill  ot 
ezcrotions  nor  statemeot  of  facts,  the  judgment 
of  the  lower  coort  must  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent.  Dig.  ||  280T,  ttOZ;  D«&  Dig.  I 

2.  Gbzuivai.  Llw  a  1061*)— AppEAZ^NonoB 

or  Appbai.. 

Where  the  record  taOs  to  sliow  titat  notios 
of  appeal  was  given,  the  court  Is  wlthont  Jori^ 
diction,  and  the  appeal  naist  be  disnUssed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  2722-2724;  Dee.  Dig.  9 
1081.*] 

Appeal  from  District  Court.  Bowie  County; 
P.  A.  Turner,  Judges 

Rosa  Smith  was  convicted  of  theft  fnmi 
the  person,  and  appeals.  Dismissed. 

John  A.  ICobley,  Asat.  Atty.  Qeo.,  for  Um 
State. 

RAHSET,  J.  On  August  2a  ot  this  year 
appellant  was  convicted  on  a  diargs  itf  theft 
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from  the  iwnon,  and  her  pnnlahment  a>- 
■essed  at  conflnement  In  the  poiitendar;  for 
a  period  of  two  years. 

Aa  the  record  reaches  iis.  It  contains  nel* 
ther  a  statonent  of  the  facta  nor  bllU  of 
exceptfon.  It  la  obTloos,  therefore,  in  any 
eroit,  If  we  are  anthorlzed  to  consider  the 
appeal,  that  the  jndgment  wonld  be  affirmed. 
However,  an  Inspection  of  the  record  dls- 
dosea  the  fact  that  no  notlee  of  appeal  was 
Sirai  to  this  conrt  by  appellant,  and  we  are 
Qkerefore  without  Jurisdiction  to  hear  and 
determine  the  cauaa 

For  this  reaaon,  it  Is  ordored  that  tbe  ap- 
peal be  and  the  same  is  hereby  dismissed. 


BTRNB  T.  STATE. 
(Oonrt  ot  CMminal  A^^la  of  Texas.   Dec.  7, 

BATMOADS  (S  200*)  —  OPKBATIOn  —  OmNBBS 
iHCIDHfT  TO  QraUTIOH. 

One  who  had  acted  as  freight  conductor 
for  a  nuEDber  of  yeaia  in  aaother  state  could 
not  be  ccnricted  nnder  Acts  lit  and  2d  Called 
Sessloos  Ust  Leg.  e.  4%  |  2,  making  me  acting 
as  conductor  on  a  train,  wlthoat  having  two 

fears  prior  tiiereto  woriud  in  the  capacity  of 
rakeman  or  freight  condoctor  guilty  ot  a  mis- 
demeanor; the  statute  not  reqalnng  one  to 
have  worked  as  a  ccmdnctor,  etc,  for  two  years 
within  this  state. 

[£d.  Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  I  ] 

AiHwal  from  Gregg  County  Conrt;  J.  H. 
McHaney,  Judge. 

J.  T.  Byrne  was  convicted  of  acting  as  a 
railroad  conductor  In  violation  of  law,  and 
be  appeals.   Reveraed  and  remanded. 

J.  W.  Terry  and  A.  H.  Cnlwell,  for  appe- 
lant John  A.  Mobl^,  Asst.  Atty.  Q&Lf  tor 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  on  act  of  the  LeglEdatnre  by 
acting  as  a  conductor  on  a  railroad  train, 
the  same  being  a  frel^^t  train  on  the  road 
of  the  Texas  A  Gulf  Railway  Company,  vltti- 
out  having  for  two  years  inlor  thereto  serv- 
ed or  worked  In  the  capacity  of  a  braknnan 
or  conductor  on  a  fr^ht  train  on  a  line  of 
railroad,  etc. 

The  law  nnder  which  appellant  was  in- 
dicted la  found  on  page  92  of  the  Acta  of  the 
First  and  Second  Called  Seaslons  of  the 
Tblrty-Flrst  Ijeglslature,  In  section  2.  Thhi 
section  of  the  act  reads  as  follows:  "If  any 
person  shall  act  or  mgage  to  act  as  conduc- 
tor on  a  railroad  train  In  this  state  without 
haTing  for  two  yean  prior  thereto  served  or 
worked  In  the  capacity  of  brakeman  or  con- 
ductor on  a  freight  train  on  a  line  of  rail- 
road he  sbaU  be  deemed  guilty  of  a  misde- 
meanor, and  ehall  be  punished  1^,  fine  of  not 
lees  than  twenty-five  nor  more  than  five 
hundred  dollavs,  and  ea^  day  he  so  engages 
shall  oonstltnte  a  separate  offense." 
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Lovlck,  testifying  for  the  state,  states  he 

knew  the  ai^lant,  and  that  he  had  not 
within  two  years  to  his  knowledge  acted  as 
conductor  on  a  freight  train  In  Texas.  It 
will  be  noted  that  the  act  does  not  require 
that  the  party  acting  as  conductor  shall  serve 
two  years  aa  freight  conductor  within  the 
state  of  Texas  before  he  can  engage  in  act- 
ing as  conductor.  The  evidence  is  un con- 
troverted that  appellant  had  acted  as  con- 
ductor for  quite  a  nnmber  of  years  in  the. 
state  of  MlBsonrl,  and  that  he  had  been  con- 
tinually In  the  railroad  service  since  18S1, 
several  years  of  which  he  was  employed  as 
conductor  on  freight  trains. 

We  find  that  the  evidence  la  totally  Insnf- 
flcioit  to  sustain  the  conviction.  There  are 
some  legal  questions  Involved  In  the  case 
which  we  de«n  unnecessary  to  discuss.  In 
Tlew  of  the  fact  that  the  state  has  not  made 
a  case.  A^allant  has  demonstrated  his 
testimony  that  he  was  not  within  the  purview 
of  the  statute. 

The  judgment  is  reversed,  and  the  cause 
is  remanded. 


JSa^NINGS  T.  BTATB. 
(Court  ot  Criminal  Aji^Kete  of  Ttexas.  Nov.  SO, 

L  WrrNESSES  (|  883*)— Impuohicbnt— Ihiu- 
TiBiAL  Matter. 

A  witness  for  defendant  was  asked  by  the 
state  whether  be  bad  net  stated  to  N.  that  de- 
fendant had  married  deceased's  daughter,  aad 
that  deceased  would  have  to  do  some  killing 
now,  as  defendant  wonld  aureiy  kill  deceased, 
and  witness  having  denied  making  tiM  state- 
ment, It  was  error  to  permit  the  state  to  prove 
that  he  had  made  it,  and  thus  contradict  the 
witness  on  an  immaterial  matter, 

[EM.  Note.~-For  other  cases,  see  Witnesses, 
Cent  Dig.  I  1224;  Dea  DigTi  883.*] 

2.  Hoinoioi  d  160*)— DnoABATioira  or  D>- 

CKASSn— iDENTinCATlbN  OT  AccnsBO. 
Defendant  killed  deceased  because  of  ani- 
mosity arising  out  of  defendant's  marriage  to 
deceased's  youngest  daughter,  and  on  the  trial 
defendant  offered  to  prove  that  after  tb»  mar- 
riage of  deceased's  two  daagbters,  one  to  H. 
and  the  other  to  defeodaut,  witness  bad  a  con- 
versation with  deceased  as  to  the  men  who  bad 
married  his  daughters,  and  that  deceased  called 
H.'s  name,  bat  referred  to  the  other  party  as 
"that  other  man."  and  remarked  that  be  wonld 
separate  "that  other  man  and  his  wife."  Held, 
that  such  evidence  was  not  objectionable  as 
not  sufficiently  referring  to  oocosed. 

[Dd.  Note.— For  other  eases,  see  Homldde, 
Dec.  Dig.  f  169.*] 

3.  BOHICIDK  (I  160*)— DgOLAEATZOlTB  Or  DB- 

OBAflin  TO  Accused. 

In  a  prosecution  for  homicide  alleged  to 
have  grown  out  of  deceased's  aversi<m  to  de- 
fendant marrying  his  daughter,  defendant,  hav- 
ing abown  the  malevolence  of  deceased  geoer- 
alW  to  his  family  and  to  defendant,  was  en- 
titled to  prove  that  on  an  occasion  two  or 
three  wews  before  the  homicide  deceased,  in 
speaking  about  his  drenmstances  and  separa- 
tion from  his  wife,  and  on  being  advised  to  go 
somewhere  else  to  live,  stated  that  he  would 
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so  b»A,  ud  thai  wltneM 'woiild  bear  from 
mm  in  about  four  days. 

[Bd.  Note.— For  other  casea^  see  Homidd^ 
Dec.  Dig.  I  169*] 

4.  HOUIOIDB     (I  169*)— EIVIDKITOB— UlSOON- 

DUOT  or  Dbokabbd. 

Where  defendant  killed  deceased  because 
of  animosity  growing  out  of  defendant's  mar- 
riai^  to  deceased's  danghter,  evidence  tbat  de- 
ceased had  l>eea  guilty  of  incest  with  bis  daugh- 
ter, and  tbat  that  was  the  canse  of  the  sepa- 
ration between  deceased  and  his  wife,  was  ir- 
relevant 

[£d.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  169.*] 

&.  HOHICIDM  a  809*)— UANBUXIOHTOfr— £n- 
DINGE. 

DefeOdant  havinrmutled  dec«ased*S70noff- 

«et  daughter  against  nla  will,  deceased  ttueat- 
ened  to  take  defendant's  life  and  to  separate 
him  from  his  wife.  Deceased  carried  a  gun 
wherever  he  went,  and,  having  come  to  town 
fnlly  armed  where  defendant  was  at  woA,  de- 
fendant, on  being  informed  that  deceased  had 
come  to  Icill  him,  left  his  work,  secured  a  gun, 
and  shot  deceased,  who  was  coming  towards 
him  widi  a  gnn  in  his  hands.  HeU,  tbat  snch 
facts  did  not  call  for  a  ehaxge  on  maaalao^kter. 

[Eid.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  309.*] 

6.  HouiciDE  (I  309*)— Secf-Dbritsk— ICui- 

8UUQHTEB— iNSTSUCnonS. 

In  a  prosecution  for  homicide,  the  court 
was  not  necessarily  required  to  charge  on  man- 
slaughter because  self-defense  was  in  the  cose. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  649-656;  DecTDig,  1  800.*] 

Appeal  from  District  Conrt;  Wlieeler  Conn- 
17 ;  F.  p.  Oreever,  Jadg& 

John  N.  JennlDga  was  convicted  of  second- 
degree  murder,  and  be  appeals.  Bevwaed 
and  remanded. 

A.  N.  Lawrence  and  Marion  Reynolds,  for 
aM>eliant.  Jobn  A.  Mobley,  Asst.  Atty.  Qm., 
tar  the  State. 

McCORD,  J.  The  appellant  was  convicted 
of  marder  in  the  second  degree ;  his  ptinlah- 
ment  being  assessed  at  10  year^  conflnement 
in  the  penitentiary. 

From  the  stat«nent  of  facts  we  gather: 
That  the  deceased  J.  C.  Oolwell,  resided  close 
to  the  town  of  Shamrock,  In  Wheeler  county, 
Tex.  That  he  was  a  man  of  family.  Domes- 
tic troubles  sprang  up  between  himself  and 
wife,  when  she  left  him  and  took  up  her 
home  with  her  father,  Mr.  Bowen.  That  de- 
ceased had  two  daughters,  one  about  17  and 
the  other  about  16  years  of  age.  He  lived 
ont  on  a  farm  or  ranch.  His  oldest  daugh- 
ter, after  the  separation,  married  a  man  by 
the  name  of  Horn.  The  other  daughter,  a 
girt  about  16  years  of  age,  married  the  de- 
fendant in  this  case,  John  N.  Jeufiings.  The 
deceased  was  violently  opposed  to  this  mar- 
riage, and  after  an  application  was  made 
sworn  to  before  the  counts  clerk  by  the  de- 
fendant, his  license  to  marry  the  daughter  of 
deceased  was  granted.  After  his  marriage, 
the  deceased'  went  before  a  Justice  of  the 
peace  and  made  an  affidavit  against  the  de- 
faidant  charging  him  with  both  perjury  and 


incest,  in  that  the  defendant  was  related  to 
his  daughter.  The  defendant  was  a  first 
cousin  of  the  wife  of  deceased,  which  made 
him  second  cousin  to  his  own  wife.  The  de- 
fendant was  arrested  <m  a  warrant  Issued 
by  the  Justice  ot  ttie  peace  and  gave  h<md. 
It  seems  from  that  time  on  bitterness  qtrang 
up  between  the  defendant  and  deceased.  The 
testimony  discloses  that  the  deceased  made 
several  threats  against  the  life  of  defoidant 
and  swore  that  he  should  never  live  with 
his  daughter  and  that  he  intended  to  sepa- 
rate them.  He  carried  his  gun  wherever  he 
watf  and  It  aeons  that  some  of  the  neigh- 
bors tried  to  interfrae  and  keep  both  the  de- 
fendant and  the  deceased  from  going  armed. 
On  the  day  of  the  difficulty,  whl<di  occurred 
in  the  town  of  Shamrock  on  the  17th  day  of 
February,  1910,  the  defendant  was  at  work 
assisting  in  unloading  a  car  of  coal.  The 
deceased,  In  company  with  a  man  by  the 
name  of  Bradley,  passed  within  75  yards  of 
where  defendant  was  unloading  the  coal, 
walking,  deceased  leading  a  horse  and  strap- 
ped to  the  saddle  of  the  horse  was  a  Win- 
chester rifle.  The  deceased  went  on  Into  the 
town  of  Shamrock,  defendant  left  his  work, 
went  to  Bowen's  house,  where  he  was  liv- 
ing, got  a  gun,  and  returned  to  town  and 
went  Into  the  store  of  a  man  by  the  name  of 
Qrlffin,  sat  down  by  the  stove,  and  stayed 
there  awhile ;  the  day  bdng  quite  cold.  Dl^ 
rectly  he  got  up  and  went  to  the  window 
at  the  front  of  the  hous^  and.  as  deceased 
and  Bradley  stepped  off  of  the  gallor  of  the 
store  across  the  street  and  had  made  a  few 
steps  toward  the  store  In  whidi  defendant 
was,  defendant  flred  and  killed  deceased,  and 
also  shot  Bradley.  The  deceased,  before  the 
shooting,  put  bis  horse  In  a  wagon  yard  and 
took  the  gun  tliat  was  strapped  to  the  saddle 
and  carried  it  with  him  and  had  It  In  his 
hands  at  the  time  of  the  killing.  After  the 
shooting,  there  was  alao  found  a  pistol  on 
deceased's  person.  The  d^eudant  proved  by 
the  witness  Davis  thatv  after  the  deceased 
and  Bradley  passed  by  ^ere  the  defendant 
was  unloading  the  coal,  he  had  occasion  to 
go  to  a  closet  up  close  to  the  wagon  yard 
where  deceased  had  placed  his  horse.  This 
closet  bad  a  couple  of  stalls.  He  went  into 
one,  and  directly  the  deceased  and  Bradley 
went  into  the  other  stall,  and  he  overheard 
a  conversation  between  them,  in  which  the 
deceased  said  to  Bradl^  ttiat  he  (Bradl^) 
bad  better  take  his  (deceased)  platoL  Brad- 
ley remarked  that  it  was  not  necessary  and 
asked  deceased  If  his  cartridges  were  all 
right  The  deceased  replied,  "Yes,  my  cart- 
ridges and  gun  are  all  rigbt,  and  they  will 
get  Jennli^"  The  witness  said  that  be 
left  this  place  and  want  and  told  dtfendant 
about  it,  and  that  defendant  tboD  went  off 
to  get  a  gun. 

On  the  trial  of  thb  case,  when  Bora  was 
upon  the  witness  stand,  he  bting  the  man 
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wbo  married  deceased'i  oldest  daiUEhter,  he 
testified  In  behalf  of  the  defendant  of  the  bit- 
ter objection  of  the  deceased  to  the  defendant 
And  his  bitter  objection  to  defendant's  mar- 
riage to  deceased's  daughter,  and  to  threats 
that  had  been  made  by  the  deceased.  Over 
the  objections  of  the  defendant,  the  state 
was  permitted  by  the  coart  to  ask  the  wit- 
ness If  he  (witness)  bad  not  stated  to  a  man 
by  the  name  of  Neese  that  defendant  had 
married  deceased's  danght^,  and  that  the 
•deceased  would  have  to  do  some  killing  now, 
as  the  defendant  would  damn  sure  kill  the 
deceased.  He  denied  making  this  statement, 
and  the  state  was  permitted,  over  the  protest 
and  objection  of  the  defendant^  all  of  whl(^ 
Is  sav^  by  proper  bill  of  exception,  to  show 
that  the  witness  did  make  that  statement  to 
him,  glring  the  time  and  plac&  This  was 
objected  to  on  the  ground  that  it  was  col- 
lateral, hearsay,  involred  the  opinion  of  the 
witness,  and  defendant  could  not  be  found 
thereby.  It  Is  not  necessary  to  write  to  any 
«xtait  npon  this  subject  This  character  of 
testimony  has  been  condemned  so  often  by 
this  court  that  we  are  at  a  loss  to  know  why 
the  state's  counsel  will  insist  upon  the  In- 
troduction of  this  kind  of  testimony  or  why 
trial  courts  will  permit  It  In  the  Drake 
Case,  r^Kffted  in  29  Tex.  App.  26S,  15  8. 
W.  T25,  a  Question  similar  to  this  came  be- 
fore our  court  for  review,  and  the  question 
was  exhaustlTtiy  reviewed  by  Judge  Wilson, 
and  the  rule  so  well  established  and  the 
reasons  why  such  testimony  should  not  be 
admitted  so  ably  stated  that  we  bellere  It 
would  be  sup^^nous  on  our  part  to  add  any- 
thing further  to  what  was  said  by  this  court 
in  that  opinion.  The  question  there  was 
this:  The  son  of  Drake,  who  testified  in  be- 
half of  defendant,  was  asked,  over  the  ob- 
jection of  the  defendant  if  he  bad  not  stat- 
ed in  the  presence  of  Robinson,  Baocm,  and 
others  that  he  knew  his  father  was  going  to 
kill  Guisn  before  he  and  his  father  left 
borne  that  morning.  He  denied  making  this 
statement  and  Robertson,  Bacon,  and  others 
were  placed  on  the  stand  to  contradict  him, 
and  the  court  held  in  tliat  case  that  this  was 
collateral  and  Irreterant;  that  the  state  was 
bound  by  the  answer  given  by  the  witness ; 
that  the  testinKmy  was  simply  the  <q;>lnlon  of 
the  witness ;  and  that  the  defendant  oonld  not 
be  bound  hj  that  oplntnt  This  rule  has 
been  followed  by  this  court  down  to  the  pres- 
ent See  CiOKdftU  r.  State,  48  Tex.  Or.  B.  178; 
«3  S.  W.  615;  GOUbis  t.  Btate^  08  &  W. 
840;  Wilson  T.  State,  87  Tex.  Cr.  B.  64, 
38  8.  W.  610;  Morton  t.  State,  48  Tax.  Cr. 
B.  583,  07  8.  W.  116;  Parker  r.  State,  46 
Tex.  Cr.  R.  461,  SO  &  W.  1008,  106  Am.  St. 
Bep.  1021;  Woodward  v.  Stat^  SO  Tsk.  Or. 
B.  204,  07  8.  W.  SOa;  Bobbs  t.  Stats,  08 
Tez.  Cr.  R.  71,  IIS  8.  W.  818.  Ths  tsstlmoiiy 
was  dearly  Inadmissible.  It  was  not  only 
Inadmissible,  bat  it  was  damagiTig  and  but- 
fnl  to  the  defendant,  and  the  court  below 


committed  error  In  permitting  flils  tMOannj 

to  go  to  the  Jury. 

We  find  also  In  the  record  a  bUI  of  ex- 
ceptions to  the  action  of  the  court  in  refusing 
to  permit  the  defendant  to  prove  by  H.  M. 
WUey  that  after  the  marriage  of  the  two 
daughters  to  Asa  Horn  and  to  Jennings,  he 
(witness)  was  in  the  town  of  Wheeler  and 
had  a  conversation  with  the  deceased  in  ref- 
erence to  the  men  who  had  married  his 
daughters,  and  that  he  called  Asa  Horn's 
name,  but  referred  to  the  other  party  as 
"that  other  man,"  and  remarked  that  he 
would  separate  "that  other  man  and  his 
wife" ;  that  they  should  not  lire  together ; 
that  this  testimony  could  have  referred  to 
no  one  but  the  defendant,  because  Horn  and 
defendant  were  the  only  men  who  had  mar- 
ried his  daughters.  This  testimony  was  ob- 
jected to  on  the  part  of  the  state  because  it 
did  not  show  that  It  referred  to  the  d^end- 
ant  Defendant  offered  this  testimony  to 
show  the  feeling  and  animosity  that  deceased 
had  toward  the  defendant  We  think  the 
court  erred  in  not  permitting  this  testimony 
to  go  to  the  Jury;  that  it  was  admissible 
for  the  defendant  to  show  the  feeling  and 
animosity  of  the  deceased,  and,  when  taken 
In  connection  with  the  other  action  and  con- 
duct of  the  deceased,  was  a  drcnmstance  to 
throw  light  Qpon  the  transactions  at  the 
time. 

We  also  find  In  the  record  a  bill  of  excep- 
tions to  the  action  of  the  court  in  not  allow- 
ing defendant  to  prove  by  Suggs  that  he, 
some  two  or  three  weeks  before  the  homicide, 
bad  a  conversation  with  the  deceased.  The 
deceased  was  speaking  about  his  condition 
and  circumstances,  about  the  separation  of 
himself  and  wife,  and  the  witness  advised 
him  to  leave  and  go  somewhere  else,  and 
the  deceased  told  him,  "No,  I  will  go  back 
up  there  to  Shamro<^  and  you  will  hear 
from  me  in  about  four  days."  This  was  ob- 
jected to  on  the  part  of  the  state  as  irrele- 
vant because  It  did  not  show  that  the  de- 
ceased was  referring  to  the  defendant  We 
are  of  opinion  that  the  defendant  was  mil- 
tied  to  have  this  testimony  to  go  before  the 
Jury,  in  view  of  the  conduct  of  deceased 
toward  the  defendant  of  his  objection  to 
bis  marrii^e  to  his  daughter,  and  as  showing 
the  malevolence  of  deceased  generally  to  bis 
family  and  the  defendant  and  for  this  rea- 
son the  court  should  have  permitted  this  tes- 
timony to  go  to  the  Jury. 

We  also  find  In  the  record  a  bill  of  exceo- 
tkfDM  to  the  action  of  the  court  In  not  allow- 
ing defendant  to  prove  by  deceased's  wife 
and  ^n^ter  that  the  deceased  had  been 
guilt;  of  incest  with  his  daughter,  and  that 
was  the  cause  of  the  separation  of  the  de- 
ceased and  his  wife.  This  testimony  was  in- 
admissible and  bad  no  bearing  upon  the  case, 
and  the  court  correctly  excluded  this  teati- 
mmty  from  the  consldanitlon  of  Uie  Jury^ 
Tha  domestic  tronblea  existing  between  ths 
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OeceaMd  and  his  wife  bad  no  place  In  the 
record  In  thla  case.  The  Jury  was  not  re- 
quired to  know  the  cause  of  the  animosity 
that  existed  between  these  parties.  It  bad 
only  to  do  wttb  tbe  tact  that  bad  feeling  did 
exist 

We  think  there  is  no  merit  In  ttw  other 
bills  of  exception  In  the  record. 

The  conrt  submitted  the  case  to  the  jury 
on  murder  In  the  first  and  second  d^ree  and 
self-defense.  He  did  not  charge  upon  man- 
slaughter, and  complaint  Is  made  of  the  fail- 
ure of  the  court  so  to  do.  We  do  not  tiilnk 
the  facts  called  for  a  charge  on  manslau^- 
ter.  The  testimony  from  the  state's  side 
makes  out  a  case  of  murder;  from  defend- 
ant's standpoint,  a  case  of  self-defense.  Sim- 
ply because  self-defense  Is  in  the  case,  it 
does  not  follow  that  necessarily  the  court 
must  charge  on  manslaughter.  Issues  aris- 
ing from  the  testimony  alone  should  be  sub- 
mitted to  the  Jury.  See  Jlrou  t.  State,  68 
Tex.  Cr.  E.  18,  108  8.  W.  655. 

For  t^e  errors  indicated,  Uie  JntUpnent  wUl 
be  reversed  and  runanded. 


JONES  T.  STATB. 
(Ooort  of  Orimlnal  ^  Texas^  Nor.  80, 

1.  BtntoLABT  a  9^  —  fteaTOTOBT  OmiTSB— 

Entbt. 

Under  tbe  statute  defining  burglary  at 
night  an  actual  breaking  Is  not  required,  and 
it  (mly  requires,  that  an  entry  ■ban  be  made 
by  force,  loeh  as  opening  a  dour  tbat  is  shut 
whether  latched  or  not 

[E^d.  Note.— For  other  cases,  see  Bargkuy, 
Cent  Dig.  IS  6-12;  Dec  Dlgil  9.»] 

2.  BuBouuiT  (I  46*)— UiBinnonoNS— Sum- 

CIKNCT. 

Where  the  court,  on  a  trial  for  burglary 
In  the  nighttime,  charged  that  to  jastify  a 
conviction  the  jury  must  believe  that  accused 
by  force  entered  the  hoase  of  prosecutor  at 
night  with  intent  to  iteal  as  charged  Id  the  in- 
dictment and  that  It  the  evidence  raised  a  rea- 
sonable doubt  whether  tbe  door  of  the  house 
was  open  or  not  accused -must  be  acquitted,  an 
Instmction  that  by  the  term  "entry"  was  meant 
every  kind  of  entry  except  one  made  by  free 
consent  of  the  occupant  and  tbat  It  was  not 
necessary  that  there  should  be  any  actual  break' 
Ing,  was  not  ground  for  reversal. 

[Bd.  Note.— For  other  cases,  see  Burglary, 
Gent  Dig.  |i  111-120;  Dec.  Dig.  S  46.*] 

8.  CannNAi.  Law  ({  1173*)— AfPKUi— Habm- 
IA8S  Ebbos— iNSTBUonons. 

Where,  on  a  trial  for  burglary  with  lutent 
to  steal,  the  evidence  showed  an  entry  and  the 
larceny  of  a  harness,  and  that  accused  offered 
to  sell  a  harness,  and  explained  that  his  father 
had  given  It  to  him  to  sell,  and  tbat  at  the  time 
of  hfs  explanation  he  was  not  suspected  of  the 
crime,  ana  that  the  harness  belonged  to  prosecu- 
tor, and  the  father  of  accused  as  a  witness  for 
him  testified  tbat  he  had  not  owned  a  harness 
and  had  not  given  any  harness  to  his  son  to 
sell,  the  fallore  to  charge  on  explanation  of  re- 
cently stolen  property  was  not  prejudicial  to 
accused,  rince  a  charge  on  the  subject  would 


have  been  Injurious  to  him,  beeanse 
prominent  the  testimony  of  his  father; 

[Bd.  Note.— For  other  cases,  see  OrinliMl 
Law.  Gent  Dig.  f|  8164-SM;  Dse.  Dig;  » 
1178.*] 

4.  BdSUABT  (I  46*)  — BVIDXKOB— lariiKDO- 

TZ0N8. 

On  a  trial  tot  burglary,  a  diarge  on  ex- 
planation of  recoitly  stolen  proper^  is  only 
applicable  whm  the  eiplanation  is  olfered  when 
the  title  or  possession  of  tbe  property  Is  fltst 

questioned. 

[Bd.  Note.— For  other  cases,  see  BniglsxTt. 
Cent  Dig.  H  lU-120;  Dec.  Dig.  {  46.*] 

5.  Gbiuinal  Law  (|  814*)— TsiAZr-IirRsnG- 
noR— Afflicabiutt  to  Dvioxrcb. 

The  court  need  not  give  a  ehazga  ob  an  1^ 
sne  not  raised  by  the  evidence. 

[Eld.  Note.— For  other  cases,  see  CMmloal 
^w^^Cent  Dig.  11  De&  Dig;  » 

Appeal  from  District  Oonrt;  Bowie  Conn- 
ty;  P.  A.  Turner.  Judge. 

Almore  Jones  was  ontTieted  <tf  burglary^ 
and  he  appeals.  Affirmed. 

Hart  MahaJIey  ft  Thomas,  for  appellant. 
John  A.  Mobl^,  Aast  Atty.  Gol,  for  the 
State. 


McGOBD,  J.  This  is  an  appeal  from  a. 
conviction  for  burglary  with  a  penalty  of 
two  yeartf  confinement  in.  the  penitentiary. 

The  bill  of  Indictment  charged  the  defend- 
ant with  the  burglarious  entry  at  night  witb 
the  intent  to  commit  the  crime  of  theft  Tbe 
house  burglarized  was  charged  as  belong- 
ing to  G.  B.  Thaggard.  This  witness  tes- 
tified that  he  lived  in  the  town  of  Texarkana, 
and  on  the  night  ol  March  23,  lAlO,  some 
one  entered  his  harness  house  and  stole 
therefrom  a  set  of  harness;  that  the  bouse 
was  not  locked,  but  it  had  a  door  that  he 
kept  dosed  and  buttoned;  tbat  he  rmem- 
bers  that  he  closed  the  door  that  night;  tbat 
the  next  morning  when  he  got  up  his  set 
of  harness  was  gone;  tbat  It  was  a  set  of 
new  double  harness,  with  lines  that  he  had 
recently  purchased,  and  was  of  the  value  of 
$20  or  $25;  that  this  occurred  on  Wednes- 
day night  and  on  the  following  Friday  be 
recovered  the  harness  from  a  mwcbant  In 
Texarkana  by  tbe  name  of  Bobo.  He  saya. 
that  the  defendant  had  worked  for  him  as 
a  teamster,  he  (the  witness)  keeping  a  large 
number  of  teams  and  doing  hauling  gener- 
ally ;  that  defendant  quit  working  for  him 
seven  or  eight  days  before  the  burglary.  He 
further  testified  that  he  aaw  tracks  around 
the  house,  one  of  these  tracks  appearing  to 
have  been  made  by  a  No.  11  shoe  and  the 
othor  track  smaller;  that  defendant  was  a 
lai^e  man  and  wore  about  a  No.  11  shoe. 
A.  B.  Jordan  testlfled  that  on  Friday  morn- 
ing be  flaw  a  notice  In  tbe  paper  abont  the 
loss  of  some  harness  by  Mr.  Thaggard;  that 
he  was  clerking  for  Mr.  Bobo  at  his  store. 
He  says  that  on  Friday  abont  1  o'clot^  de- 
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fend&nt  cmme  to  the  store  and  wanted  to 
kxww  If  tluor  wanted  a  set  of  liarnMs,  or 
If  be  knew  of  anybody  who  did  want  to  tony 
-a  aet;  that  witness  asked  blm  where  he  had 
his  harness,  and  defendant  pointed  up  to  a 
•camp.  The  witness  told  him  to  go  and  get 
the  bameBs;  that,  while  witness  did  not 
•desire  to  buy  the  harness,  be  knew  a  man 
be  tbougfat  would,  and  told  him  to  get  the 
bamess  and  bring  them  ap  to  the  store  and 
leave  them  there,  as  the  man  would  be  there 
AboQt  2  or  8  o'clock;  that  defendant  went 
and  got  the  harness  and  bron^t  them  to  the 
store  and  went  <m  to  a  shingle  mill  where 
be  was  at  work.  Witness  then  notified  Mr. 
Thaggard,  who  came  and  Identified  the  har- 
ness and  took  them  eff;  that  defendant  did 
not  say  wfawe  he  got  the  hamesa  but  said 
be  bad  than  at  a  cam?;  that  when  he  brought 
the  harness  back  be  told  the  witness  the 
bamess  belonged  to  his  father,  and  bis  fa- 
ther bad  sold  the  teem  and  had  no  farther 
use  for  the  harness.  This  la  a  sofflclent 
statement  of  the  facts  to  eKplaln  the  points 
In  Issue. 

On  the  trial  of  the  case  the  court  charged 
the  Jury,  giving  them  the  usual  definition  of 
burglary  and  theft.  Also  gave  in  charge  to 
the  Jnry,  In  his  definition  of  burglary,  the 
foUowbv:  **By  the  term  'eaitry'  into  a  house 
Is  meant  every  kind  of  entry  but  one  made 
by  free  couent  of  tlie  occupant  or  of  one 
antborlied  to  give  rach  coiueut.  It  Is  not 
necessary  Ibat  tbere  shonld  be  any  actual 
breaking  to  constitute  burglary  in  the  night- 
time." However,  when  the  court  applied  the 
law  to  the  facts  of  the  case,  he  stated  to 
-Oie  jnry  that  before  they  oonld  convict  tbe 
defendant  thqr  must  believe  beyond  a  rea- 
■onaUe  doobt  tbat  the  defendant  on  the  28d 
day  of  March,  1010,  In  Bowie  county,  Tex., 
by  force  in  the  nighttime  did  enter  the  boose 
of  said  Thaggard  as  chafed  in  tbe  Indict- 
ment with  the  intent  to  commit  the  crime 
of  theft  as  has  been  defined.  ^  further 
directed  the  Jnry  that,  if  tbe  evldoice  raised 
in  tbelr  minds  a  reasonable  doubt  whether 
tbe  door  of  said  boose  was  open  or  not.  they 
would  acquit  tbe  defendant,  and  that  tbe 
state  must  Aow  beyond  a  reasonable  doubt 
that  tbe  boose  was  closed  and  the  door  was 
shot,  and.  If  tbe  state  fhUed  in  Its  proof  bi 
this  respect,  they  would  find  defendant  not 
snilty.  Coonsd  in  bis  motion  for  new  trial 
complains  that  tbe  court  erred  In  telling  the 
jury  fbat  by  tbe  term  •■entry"  into  a  bouse 
Is  meant  every  kind  of  entry  but  (me  made 
by  tbe  tree  consmt  of  Uw  occupant,  and  that 
It  la  not  necessary  tbat  there  should  be  an 
actnti  breaUiv  to  oonstttote  bm^lary  in  tbe 
nlgbttlme.  nils  is  an  abstract  statement  of 
tbe  law;  but,  when  Mw  court  came  to  apidy 
the  law  to  tlm  facts  of  the  case,  he  directly 
and  spedflcally  butmcted  tbe  jury  tbat  ttie 
entry  had  to  be  made  with  force  In  order 
to  constltnto  bn^g^ry.  Counsel  bi  bts  mo- 
tion for  new  trial  and  his  brief  seems  to  In- 
sist upon  the  Idea  that  there  must  be  an 


actual  breaking  in  order  to  constitute  borg* 
lary  In  tbe  nighttime.  The  statute  does  not 
so  read.  In  burglary  In  the  daytime  there 
must  be  an  actual  breaking,  but  a  bui^ry 
at  night  does  not  require  an  actual  break- 
ing, but  It  requires  tbe  entry  to  be  made  by 
force.  Opening  a  door  that  Is  shu^  whether 
latched  or  not.  Is  such  force  as  would  con- 
stitute burglary  in  the  nighttime.  It  Is  not 
suflBclent  ground  to  require  a  reversal  for  the 
court.  In  his  explanation  and  definition  of 
an  offense,  as  created  by  the  statute,  to  state 
an  abstract  proposition  of  law,  and  while 
the  abstract  proportion  of  law,  as  stated 
by  the  court,  may  not  be  applicable  to  tbe 
facts  of  the  case,  yet,  when  the  court  ap- 
plies the  law  to  the  facts  of  a  particular  case 
and  sets  forth  tbe  essential  ingredients  for 
the  state  to  prove,  this  meets  the  require- 
ments of  tbe  law  and  rendna  an  immaterial 
abstract  proposttim  of  law  harmlesa 

The  appellant  also  contoids  that  the  coort 
should  have  diarged  tbe  Jury  on  the  explana- 
tion of  the  defendant  at  the  time  he  sold 
the  property-  The  father  of  defendant  took 
the  stand  In  btfialf  ot  defendant,  and  tertiiled 
tbat  be  did  not  own  any  bamess,  and  tbat 
he  did  not  give  any  hirasas  to  bis  son  to 
seU.  Tbe  defendant  at  tbe  time  be  made 
this  statonent  to  tbe  witness  was  not  sus- 
pected of  tbe  tb^  nor  was  bis  title  or  pos- 
session  questioned.  Therefore  we  think  tt 
was  onnecessaiy  for  the  court  to  charge  on 
explanation  of  recently  stolen  property,  as 
such  a  charge  Is  only  applicable  wbwe  It 
is  offered  when  the  title  or  possositon  of  the 
property  to  first  questioned.  But,  whether 
It  was  prc^  to  give  this  cbarge  or  not,  de- 
fendant's own  witness  disproved  the  dedUura- 
tton  that  he  made  when  be  went  to  sell  his 
harnes.  Therefore  the  failure  of  the  coort 
to  BO  charge  could  not  be  regarded  as  harm- 
ful and  could  not  possibly  have  changed  the 
resnlt  of  the  eum.  To  have  given  tbe  diargs 
In  tbe  state  at  tba  rscwd  and  -the  tesUmcmy 
before  the  coort  would,  if  anytbtaift  have  been 
injurious  to  the  dsfendaat  and  would  have 
mads  prominent  bis  &0ier*s  testimony  de- 
nying tbat  be  bad  given  bim  any  harness 
and  glvm  bim  antborltyto  stil  them.  There- 
fore, in  view  of  the  record,  we  think  there 
Is  no  msrit  in  this  eontontion,  and  It  ooold 
not  possibly  have  injured  the  defendant. 

The  diargss  requested,  so  far  as  appli- 
cable, oovoed  tbe  same  issoes  that  bad  been 
snbmlttBd  by  tbe  court  in  Its  charge  to  tbe 
Jury,  enept  tbe  third  special  Charge,  where- 
in the  requot  was  mads  tbat  tbe  court 
charge  tbe  Jory  that;  if  tbe  defendant  was 
gtvoi  the  hamesB  by  a  horse  trader,  ot  some , 
oQier  parson,  to  sell  for  said  horse  trader' 
or  otb»  person,  or  if  they  have  a  reasonable 
doobt  therettf,  to  acquit  There  was  no 
testimony  in  the  record  tbat  would  raise 
such  an  Issue,  and  therefore  the  court  was 
not  called  open  to  ao  diai^e. 

Finding  no  error  apparent  In  the  record, 
the  Jodgment  la  affirmed. 
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FBNOH  T.  STATHL 
/Couit  of  Orimlnol  -^g^^l*  <^  ^C«nu.  Nor.  80, 

FoBOBKT  d  44*)-JiyiDiwo»— SuffiOiPior— 

Tbbdxot. 

In  a.  proeecation  (or  foiigei;,  when  the  de- 
fendant had  been  condacting  bnslneBs  under  the 
Dame  of  his  serrant  and  had  written  letten 
nnder  that  name,  evidence  held  inmiflSdeut  to 
snpport  a  conviction  of  foiger;  for  sipiinfr  mit- 
ant'e  name. 

[Ed.  Note. — For  other  cases,  see  Foiffeiy, 
Cent  Dig.  ||  117-121 ;  Dec  Dig.  S  44.*] 

Appeal  from  District  Court,  Webb  Connt? ; 
J.  F.  Mtillally,  Judge. 

J.  H.  Foich  was  convicted  of  fozgor,  and 
appeals.  Reversed  and  remanded. 

J<dui  Ii.  Damielley,  for  ^ipellant  Jolin  A. 
Hobl^»  ABBt.Atty.  Qm^  tn  tbe  Btatew 

DAVIDSON,  P.  J.  Appelant  waa  cbarged 
with  and  conTteted  of  forgfiv  a  letter.  Omit- 
ting the  letter  head  and  some  other  matters, 
the  letter  reads  as  follows :  'Xaredo,  Tezas^ 
March  aeth,  1909;  miliam  Hopman  ft  Co. 
[meaning  Company],  Glereland,  O.  bnenning 
Ohio] — Gentleman :  will  cnnmmce 
ping  about  April  Sid.  Oar  onitms  will  be 
graded  and  sorted  carefnlly,  we  will  ship 
nothing  but  first  class  sto^  Wire  ns  on 
receipt  of  this,  how  many  cars  yon  can  han- 
dle immediate,  also  what  the  market  eon- 
diticois  are,  yonr  commission  on  carload  lots. 
On  the  receipt  of  same  we  will  wire  yon  ilie 
nomber  of  cars  we  can  consign  to  yotL  Ad- 
dress all  tdegrams  and  tettcn  to  JoM^Oi  Hc- 
Kendrick  telegrams  In  care  of  J(rtin  A.  Ap- 
plewhite^ all  drafts  payable  to  J.  B.  FendL 
Jos.  [meaning  Joseph]  M^endri^" 

McKendrick  testified  for  the  state  to  the 
effect  that  he  never  signed  this  letter,  nor 
did  he  anthorise  defendant  or  any  one  else 
to  sign  bis  name  to  It  He  further  testtfled 
that  he  began  working  for  aiviAUaut  in  Janu- 
ary, 1806.  and  crattnued  ao  workfing  until 
Angnat,  1909.  In  tlie  spring  of  1908  he  and 
aiq^ellant  raised  a  crap  of  onions  on  fba 
Oraceland  farm  in  Webb  connty  Aear  Laiedou 
The  farm  beI<Higed  to  aiv^ant;  be  having 
purchased  It  frinn  Mrs.  Dodd.  Before  wit- 
nan  b4^n  working  for  appellant;  tb^  al- 
tered into  an  agreement  that  witness  was  to 
receive,  as  his  salary,  his  board,  $50  per 
month,  and  10  per  catt  of  the  net  proceeds 
of  the  crop  or  cropa  that  might  be  raised  on 
the  fann.  When  the  crop  was  gatbraed,  the 
onions  were  shipped  in  witness*  name  con- 
signed to  witneatf*  son-in-law  In  tbe  nortii, 
and  some  wwe  ctmslgned  to  M<£aidrldc  him- 
self after  he  Imd  gcme  n9rth  to  sell  the  atsip. 
"  Nothing  was  made  out  of  that  crop.  The 
witness  contlnaed  to  work  on  the  farm  and 
raise  another  crop  for  the  spring  market  of 
1909.  No  new  agreement  was  made  between 
appellant  and  wUness  concerning  the  crop  of 
1009.   His  connection  with  the  crop  contlna- 


ed nnd«  the  original  agreemcent  In  October, 
1808,  appelant  went  down  into  Mexico  to 
take  dia^  of  a  mine  btf  onglng  to  Bnml  ft 
Sancbes.  Before  leaving  he  made  arrange- 
ments wlUi  Mr.  Bnml  to  fomlsb  witness 
with  $15  per  week  and  $30  In  addition  at 
tiie  Old  of  each  monUi  tm  the  purpose  ot 
paying  the  expenses  of  tiie  farm,  and  b^re 
leaving  be  gave  witness  a  mortgage  on  his 
(awdlannO  tean^  plow  tools,  and  wagon  to 
secure  blm  In  Uie  payment  of  his  monOily 
salary  for  th»  time  he  had  already  lieen 
woAlng.  Some  time  after  aiv^ant  had  gone 
to  Mezlo^  Mr.  Bmni  Informed  wlbiess  tbat 
he  conld  not  advance  htm  any  uHoe  money 
on  appellanTa  name,  but  that  be  would  tot 
witness  have  the  money.  Witness  ao  wrote 
appellant  in  Mexico,  who  rented  1»  go  abend 
and  do  the  best  he  could ;  tbat  it  would  be 
a  great  tevor  to  him.  nds  tetter  witness 
could  not  find,  and  same  was  not  produced 
at  tiw  trlaL  Witness  transCured  tbe  mort- 
gage appellant  bad  given  him  to  Mr.  Bnmi, 
who  furnished  witness  money  to  continue 
making  the  crop,  \^Ch  amounted  to  about 
$800.  TbB  witness  cwtractsd  a  few  other 
debts  which  he  thought  were  necessary  to 
carry  on  tbe  boslness  about  the  term.  Ap- 
pellant returned  from  Mexico  In  February, 
1900,  and  went  on  the  farm  and  asristed  in 
working  the  farm  and  gathering  the  crc^ 
Tbe  wltnesB,  boweror,  o(mtbiued  managing 
the  farm ;  but  appellant  was  there  the  same 
as  was  the  witness.  Along  about  tbe  first  of 
April,  they  began  shipping  thedr  onion  crop 
for  the  year  1908;  the  sh^mats  bdng  made 
In  tbe  name  of  fbe  witness  McKieadrit^ 
Thrae  was  no  agreement,  be  says;  about  ship- 
ping tbe  crop  In  bis  name,  nor  aa  to  apptA' 
lant^s  ri^t  to  sign  witness'  name,  .^ip^- 
lant  Just  told  witness  to  "ship  the  goods  In 
your  name  and  evwything  will  go  in  yooz 
name,"  and  witness  nld,  "All  rtgbt"  He 
said,  as  the  goods  were  shipped  in  his  name, 
the  money  would  be  supposed  to  come  back 
in  his  (witnessO  name.  Ba  fnrtber  testmed 
that  avi)^lant  told  blm  to  open  an  aooouit 
at  tbe  Mllmo  Bank  bt  bis  (McKendrick's) 
name,  which  be  did.  Some  ot  the  tHiackm 
came  payable  to  witness,  and  some  to  anitf- 
lant  He  says  be  remembers  that  ai^Uant 
turned  over  to  blm  three  chette  which  be 
took  to  the  bank  to  deiwslt;  but  the  bank 
wonld  not  have  than  until  witness  si^Bed 
them.  He  say%  "I  never  wxote  ttie  commls- 
Bion  people  to  send  any  of  the  checks  to 
Foich,  nor  did  I  object  wbax  tbe  cbedm 
came  payable  to  blm,  as  I  tfaoogbt  It  an 
right"  There  is  quite  a  lot  of  this  wltoeai^ 
testimony  going  into  details  narrating  what 
occurred  between  himself  and  appellant; 
among  other  thlnga,  aU  the  money  that  wit- 
ness bad  in  tbe  bank  belonged  to  tbe  farm, 
hat  It  was  In  bis  (McKendrlA^  nam&  He 
further  testified,  In  this  connection,  that, 
when  appellant  told  him  to  ship  tbe  aop  in 
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Ub  <witiie«0  name,  there  was  nothing  uld 
about  hit  Blgnlng  witness  name,  tmt  wit* 
nen  BogpoBoA  that  he  did ;  that  the  ■letters 
came  in  his  (wltneM')  name,  and  either  he 
himself  or  aftpellant  mmld  get  fiiem  out  of 
the  poet  office  and  opm  than,  and  they  dls- 
ciuaed  the  market  and  things  connected  With 
the  bndneea.  Wltnees  himself  wrote  Bome 
letters;  that  he  did  not  know  whether  ap- 
pelant wrote  any  <n  not,  but  gaaBsed  he  did. 
It  aeemB  from  the  testtm(mr  that  appellant 
recelTed  one  or  two  of  the  checks  and  cashed 
them  and  did  not  accoont  to  McKondrldc,  the 
witness,  for  the  same.  He  also  testified  that 
appellant  had  a  perfect  right  to  ship  the 
onlona  In  his  own  name  if  he  cared  ti^  and 
that  Is  what  he  shonld  have  done.  There 
was  no  agreement  In  regard  to  1^  bat  ap- 
pellant simply  told  witness  to  ship  the  "stofl" 
In  his  (wltnesfl')  name  and  ererythlng  woold 
go  In  bis  (witness^  name,  and  witness  said, 
"All  right** 

Anilewlilte  testified  he  owned  a  Uvery 
business  In  Laredo;  that  impellent  and  Me- 
i^odrlek  wen  aroosd  his  place  a  great  deal  ^ 
that  often  teleerams  would  come  to  the  wit- 
neea  for  appellant  and  McKendrlck ;  that  he 
(witness)  would  put  them  away  and  give 
them  to  ether  appellant  or  M<£aidri(^ 
wblcbever  came  In  first,  and  they  generally 
read  ttiem  when  handed  to  fhem ;  that  th^ 
often  discussed  In  a  general  way  the  ontlook 
of  the  crop,  and  fn»n  the  cmversatlcms  had 
with  both  appellant  and  MCKoidrh^  he  un- 
derstood that  McE^ndxiek  was  {oHj  woxklng 
for  a  aalar7i  and  the  stuff  all  belonged  to  ap- 
pellant 

Appellant  testified  In  regard  to  purchas- 
ing the  onion  farm  from  Mrs.  Dodd,  and  that 
be  and  McEoidrlck  entered  Into  a  contract 
by  which  be  was  to  pay  UcKendrlck  ^  a 
m<mth  and  10  per  coit  <tf  the  net  earnings. 
That  th^  raised  In  1908  sereral  car  loads 
ot  onions,  some  of  whldi  woe  shipped  In 
HcKendrlfft's  name  to  his  son-ln-Iaw  in  the 
north.  Appelant  then  sent  McKendrldc  to 
dilcago  to  set  the  onions  himself,  and  while 
there  appellant  shipped  him  several  car  load& 
but  had  never  reoelTed  anything  to  Show  for 
the  proceeds;  that  McKendxick  had  never 
made  aaj  statnnent  to  him.  He  says  he  de- 
cided the  old  man,  referring  to  McKendilck, 
bad  done  the  best  be  oiHild,  and  be  said  noth- 
ing about  It  Tba  same  contract  was  con- 
tinned  for  the  year  1900,  and  his  testimony 
in  regard  to  the  contracts,  ete.,  was  practi- 
cally as  testified  by  Mc&odrl<^  That  he 
casM  back  tnm  Mexico  In  F«brnary,  and 
mait  out  on  the  flinn  and  went  to  work.  Ap- 
pcdlant  farther  teetlfled  that  Just  before  th^ 
were  ready  to  harvest  be  told  McKendrldc 
to  ship  everything  In  his  (HcKaidrkfe's) 
name,  as  they  had  done  the  year  before,  and 
he  (appellant)  would  attend  to  the  corre> 
mptmHeaeB,  as  he  had  always  done,  using 
bis  (McK«ndrick*a9  name.  HcKendri<A  said, 
'*An  rliAt"  He  also  directed  McKendrldt 
to  u/gtiu  an  account  at  the  MUmo  Bank  In 


hlB  <McKflndrlck*8  name).  To  this  McKen- 
drldk  also  agreed.  B»  also  told  M<Sea- 
drld^  that  he  thoui^t  it  was  a  good  Idea 
to  write  some  of  the  commttstoa  men  and 
ascertain  the  market  price  of  mlon^  and  he 
agreed  that  was  a  good  plan.  So  on  Mandii 
26,  1009,  he  wrote  eight  or  ten  letters  all 
alike,  only  addressed  to  dUEttrant  people^  ask- 
ing about  their  commission  diarges  and  jftioea. 
The  letter  introduced  In  evidence,  dated 
Mardi  26, 1000,  and  addressed  to  Wm.  Hopf- 
man  it  Co.,  Is  one  of  these  letters.  That  Is 
the  letter  upon  which  forgery  Is  assigned. 
They  began  harvesting  the  onion  cn^  about 
April  ad,  selling  the  first  two  cars  to  Mr. 
Beabert  When  the  answers  to  the  letters 
that  aivellant  had  written  tm  March  28tb 
came,  McKendrlck  would  sometimes  get  them 
out  of  the  oflBoe  and  somettmes  appelant 
would.  They  talked  the  matter  over  and 
conqiared  prtee^  and  decided  to  ship  the  next 
to  Wm.  Hodman  &  CkK,  and  did  ship  sev* 
eral  car  loads  to  Hopftnan  ft  Go.  The  first 
four  cars  brought  $1,822,  and  the  next  fbar 
cars  brought  $690,  f"fi*rttig  jn  all  about  fS^EKHK 
Appellant  said  that  he  knew  irhat  It  had  cost 
to  raise  a  crop,  and  this  time  Brunl  had 
been  paid,  and  there  was  a  debt  of  about 
f600  for  crates,  $80  at  Netze,  $100  at  Nelsons, 
and  $30  at  Swedbergs.  Appellant  says  he 
kept  tiie  money  mentioned  arieng  from  eiecks 
he  cashed  and  never  told  McKendrlck  any- 
thing about  it  That  left  nine  cars,  and 
what  McKendrlck  did  with  money  arising 
from  their  sales  appelant  says  he  was  unable 
to  telL  McKendrldc  bad  refused  to  let  him 
have  any  of  bis  own  money,  and  so  when 
the  next  drafte  came  appelant  kept  them,  In- 
stead of  turning  them  over  to  McKendrlck 
as  he  had  the  first  three  receved.  He  also 
states  that  McKendrlt^  aSked  him  why  he 
kept  the  money,  and  he  ted  him  It  was  not 
any  of  his  buslneaa.  AiM>eiant  saya  he  did 
not  go  to  McKendrldL  and  t^  blm  that  he 
had  written  the  commission  people  to  send 
checks  and  drafts  to  him  because  McKen- 
drldc knew  that  there  were  letters  and  drafts 
comli^c  to  ai^lant  and  that  he  tamed  Vum 
over  to  Mc^endrick ;  tiiat  th^  receved  an- 
swers to  all  the  letters  writtm,  and  Mc- 
KexsAiUSk  read  over  theee  letters.  There  Is 
quite  a  lot  of  kindred  testimony  In  the  rec- 
ord. 

Appellant  raises  aeveral  questions  In  re- 
gard to  diarges  and  rulings  of  the  court 
which  we  deem  unnecessaxy  to  discuss,  Inas- 
mudi  as  we  are  of  opinion  this  record  does 
not  diow  a  case  of  forgery.  It  is,  vre  think, 
thoroughly  apparoit,  from  what  has  been 
stated  of  the  testimony  above,  that  appellant 
signed  M^endrldc's  name  with  his  consent 
that  be  knew  all  about  1^  and  that  It  was 
in  carrying  on  of  appelant^  ovm  business 
throu^  his  hired  man,  HcSendrlA,  and  that 
be  had  Instructed  McKendrlck  to  run  the 
buenees  tn  his  (M^radrldE's)  name,  and  to 
a  la^e  extent  all  these  matters  were  done 
with  full  knowledge  and  consent  of  McKen- 
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drlck.  We  do  not  feel  JnstUled  in  permitting 
a  ooDTlction  of  this  sort  to  stand  on  the  tes- 
timony as  fdond  in  this  record.  It  Is  not 
a  case  of  forgery,  and  the  evidence  shows  to 
onr  minds  conclaslTely  that  It  was  not. 

The  Judgment  Is  reversed^  and  the  caosa  Is 
remanded. 


PBLTON  V.  STATE. 

<Goart  of  Criminal  Appeals  of  Texas.  March 
8, 1900.  On  Motion  for  Rehearing, 
Nov.  80,  1910.) 

On  Motion  for  Rehearing. 

1.  FtoBGBBT  a  20*)— RnoaiPiv-IvnioiiEEHi^ 
••Dun." 

In  an  indictment  agaiatt  a  railroad  sta- 
tion asent  who  was  antliorlaed  to  hire  and  pay 
extra  iielp  reqnlied  at  hia  station,  taking  re- 
c^ts  therefor  which  w«ie  tamed  In  as  a  part 
of  nis  accounts  as  caah,  for  forgery  ot  sndi  a  re- 
ceipt, an  allwation  that  It  was  a  part  ot  liis 
duty  to  have  the  party  to  whom  the  mon^  was 
paid  sign  a  receipt,  and  when  aigned  It  waa  bia 
doty  to  torn  it  in  as  easb,  faoported  a  legal  ob- 
liitation  in  the  petfonnance  ck  Us  serrloas  for 
the  company, 

[Ed.  Note—For  other  cases,  see  Forgery, 
Oent  Dig.  H  77-81 ;  Dec  Dig.  S  29.* 

Fw  other  definitions,  see  Words  and  Phrases, 
ToL  8^  pp.  2283.  2284;  toL  8;  p.  7M6.] 

2.  FoaoEBT  (I  20*)— Station  Agent's  Rk- 

CB[FT— iNOICniXNT. 

An  indictment  of  a  railroad  station  agent 
for  forging  a  receipt  for  money  claimed  to  have 
been  paid  by  him  for  extra  labor  rendered  at 
hia  atatiou  charged  that  defendant,  after  pro- 
curing  a  receipt  to  be  signed  in  blank,  filled  in 
an  amount  mnch  larger  than  that  owing  or 

Said  to  the  empIoy&  It  further  alleged  that 
efendant  was  antnorised  to  employ  help  and 
pay  therefor  ont  of  money  belmiglng  to  the  cor- 
poration wider  his  care:  that  ft  was  his  dn^ 
to  procnrs  a  receipt  and  tnm  It  In  to  the  ralf- 
Toad  company,  for  which  be- would  receive  cred- 
it as  ao  mnch  cash ;  that  he  procured  a  receipt 
to  be  signed  by  one  J.,  and  afterwards  filled 
the  same  so  as  fa>  make  It  a  receipt  for  $37.50  as 
paid  to  J. ;  that  tiiereaf  ter  It  was  tamed  in  to 
the  railroad  company,  and  he  received  credit  for 
that  amount ;  and  that  at  the  time  the  railroad 
company  was  not  Indebted  to  J.  In  any  amount, 
or,  u  so,  the  amount  was  much  less  than  that 
specified  In  the  receipt  Held,  that  the  indict- 
ment waa  fatally  defective  for  failure  to  show 
that  any  pecanlary  obligation  would  have  bera 
created,  increased,  discharged,  or  defeated  by 
the  receipt  If  It  bad  been  true,  In  that  it  did  not 
allege  that  accused  owed  the  railroad  company 
anytliing.  that  the  railroad  company  would  give 
him  credit  for  the  amonnt  of  the  receipt  or 
that  any  legal  obligation  was  created  thereby. 

[Ed.  Note.— For  other  cases,  aee  Fotgety, 
Cent  Dig.  H  TT-SL;  Dec;  msTt 

8>  FoBOKBT  <S  29*)  —  Railboad  Statiok 

AOKNT— LaBOB  RxOEnT— INDICTICENT. 

An  indictment  against  a  railroad  station 
agent  for  forging  a  labor  receipt  for  money  paid 
for  services  rendered  at  his  station,  in  oner  to 
have  shown  that  the  receipt  created,  Increased, 
diadiarged,  or  defeated  a  legal  pecnnlaiy  obliga- 
tion, should  have  alleged  that  It  was  defend- 
ant's duty  to  account  to  the  railroad  company 
for  all  moneys  coming  Into  his  hands  belonging 
to  it  and  for  all  moneys  paid  out  by  him  for 
tbe  company,  and  to  make  a  report  of  all  mon- 
eys collected  and  paid  oat  ana  that  when  de* 
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fendant,  aa  agent  paid  ont  money  for  extra  la- 
bor and  took  receipts  therefor,  the  ctmipany  be- 
came bound  to  repay  him  if  paid  out  of  his  own 
money,  or,  if  iMud  ont  of  money  belonging  to 
the  company  In  his  possession,  to  give  him  cred- 
it therww  on  an  accounting  or  report 

!Ed.  Note.— For  otiier  cases,  see  Forgery,  Dec. 
I  29.*] 

4.  Gbihinal  I*aw  (I  871*)— E^xnEHGB— Oth- 

XB  OzTENSES— Intent. 

In  a  prosecution  of  a  ralltood  station  agent 
for  forging  a  reo^pt  tat  money  alleged  to  nave 
been  paid  for  services  rendered  at  his  station 
on  behalf  of  the  railroad  cmnpany,  other  receipts 
relating  to  predsdy  similar  transaetions,  and 
also  claimed  to  have  been  forged,  and  to  have 
been  executed  about  the  same  time  as  tbe  for^ 
gery  in  Qoestion,  were  admlsslMe  to  show  de- 
fendant's intoit 

IBi.  Not&— CVir  otiwr  eases,  see  Olminal 
Law,  Cent  Dig.  «  880-8B^Dn  Dig.  1  8T1.*] 

6.  Cbdonal  hkw  (I  868*)— EJvidence— Otbkb 
Oitensbb. 

In  a  prose  ention  ol  a  railroad  station  agent 
for  foning  a  labor  receipt  other  transactions. 
Indicating  an  embeislement  by  the  agent,  rather 
than  forgery,  were  inadmissible. 

[Bd.  Note. — For  other  cases,  see  Criminal 
lAw,  Oent  Dig.  H  822-824;  Dec.  Dig.  |  S6».*l 

6.  Catmxkal  liLW  (f  874*)— B^mBNOB— Oth- 

BB  OFIENBEft— ADUSSIBIXJIT  TO  SSOW  IN- 

nHT— StnmciENCT  of  Pboof. 

In  order  that  other  collateml  forgeries  may 
be  considered  by  the  jury  In  proving  defendant's 
frandoient  intent  with  reference  to  the  forgery 
in  qoestioa,  th^  mnst  believe  frma  the  erldaioe 
beyond  a  reasonable  doabt  that  sndi  other  trans- 
actions were  la  &ct  forgeries ;  a  scintilla  of  ev- 
idence indicating  snch  fact  not  bdng  saffidoit 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cbnt  Dig.  |  886;  Dee.        %  874.*] 

Ramsey,  dissenting. 

Appeal  from  District  Court,  Rminds  Cooi^ 
ty ;  Juo.  W.  Qoodwin,  Judge. 

B.  D.  Pelton  was  convicted  of  forgery,  and 
he  appeals.  Reversed,  and  prosecution  dis- 
missed. 

John  I.  Onfam,  M.  O.  Smith,  and  Smith  & 
Lattlmore,  for  appellant  F.  J.  McOord  and 
John  A.  Hoblegr,  Asst.  Attyau  Gfln.«  Ua  the 
Stata 

RAMSEY,  J.  Aniellant  was  charged  with 
forgwy.  The  indictment  charges  tottery  of 
the  following  instmmesit:  *^orm  048  Stand- 
ard,  am   Santa  Fe.  Balllnger^/sT  1907. 

Received  of  B.  D.  Pelttm  agent  the  sum 

of  *thlriT-sevai  ft  **/ie*  dcdlats  btiog 

full  payment  for  loadtag  handling  mdsa.  Geo. 
J.  Jones.  937JBO." 

The  substance  of  the  contention  in  tbe  mo- 
tion to  quash  is  that  tbe  indictment  charges 
no  offense  against  ths  law,  and  Inferentially 
tiie  Instnmwoit  Is  not  axdi  aa  to  oonstltnte 
tbe  basis  of  forgery.  Several  oedal  excep- 
tions are  urged  to  the  validity  of  tbe  Indict- 
ment, in  that  tbe  Innuendo  and  exidanatory 
avermoits  are  not  snffldent  to  sbow  the 
pleading  that  it  is  bugIl  an  InstniBHDt  as  la 
the  subject  of  forgery. 

Article  689.  Pen.  Code  1886.  provides:  "It 
la  forgery  to  make,  with  Intoit  to  dcftmnd  w 
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Injure,  a  written'  InBtmmait,  hy  fllUng  op 
over  a  gennlne  signature,  or  by  writing  on 
the  opposite  side  of  a  paper  so  as  to  make  the 
signature  appear  as  an  Indorsement"  The 
cbarge  against  appellant  la  tliat  he  filled  np 
an  Instniment  which  had  been  stgned  by  iQeo. 
J.  Jones  for  an  amonnt  In  excess  of  what 
Jones  authorized  him  to  Insert,  and  which  the 
facts  show  was  far  in  excess  of  the  amount 
legitimately  authorised  to  be  Inserted  in  the 
blank  receipt  signed  by  Jones.  As  a  general 
rule,  under  the  authorities  in  this  state,  where 
the  Instrament  Is  not  on  Its  face  such  as  wlU 
constitute  foi^ry  without  innuendo  or  explan- 
atory averments,  it  is  nece^ry  to  allege  such 
Innuendo  or  explanatory  aTerments  as  will 
show  the  Instrument  to  be  one  contemplated 
by  a  statute  Interdicting  forgery.  The  In- 
nuendo and  explanatory  averments  all^  that 
Felton  was  the  agent  of  the  Gulf,  Colorado 
ft  Santa  F6  Railway  Company,  and  properly 
arers  and  explains  the  different  expressions 
in  the  indlctmoit,  so  as  to  explain  that  B.  O. 
iPelton  was  the  agent  of  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company,  and  that  the 
two  words  "Santa  meant  the  Galf,  Col* 
orado  &  Santa  Fft  Railway  Company,  and  that 
the  abbreviation  "mdse."  meant  merchandise ; 
that  B.  S,  Felton  was  the  agent  at  the  town 
of  Balllnger  In  the  county  of  Runnels ;  that 
be  was  authorized  to  employ  btip  and  labor 
such  as  was  necessary  for  conducting  tbe 
bostneas  of  said  corporation  at  said  station 
and  office ;  that,  in  the  discharge  of  bis  duty 
as  such  agent  and  employ^,  he  bad  authority 
to  cash  ont  such  money  belonging  to  said  cor- 
poration as  was  under  his  care  and  control 
at  said  office  and  station,  and  for  tbe  further 
purpose  of  paying  the  expenses  and  cost  of 
conducting  such  business;  and  that  It  was 
bia  duty  to  have  the  party  to  whom  he  paid 
such  money  to  sign  a  receipt  for  the  money 
so  iHiid  out,  and  when  this  receipt  was  signed 
it  was  Pelton's  duty  as  agent  to  turn  it  In  to 
the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany, for  which  he  would  receive  credit  for 
so  much  cash.  It  further  avers  that  at  the 
time  Geo.  J.  Jones  was  employed  at  said  of- 
fice and  station  at  BalUoger,  by  the  Guif, 
Colorado  Sc  Santa  T6  Railway  Company,  and 
that  appellant  Induced  him  (Jones)  to  sign  his 
name  to  what  Is  known  as  a  blank  extra  la- 
bor receipt,  which  blank  receipt  was,  after  It 
bad  been  signed,  to  be  flUed  In  for  the  prop- 
er amount,  and  that  said  forged  Instrument 
purports  to  be  a  receipt  given  appellant  by 
Jones  for  money  paid  to  Jones  for  labor  at 
the  office  and  station  for  handling  merchan- 
dise, for  the  amount  of  $37.50,  thereby  mean- 
ing that  appellant  had  paid  Jones  the  sum 
of  $37.60  for  the  Gulf,  Colorado  &  Santa 
Railway  Company  for  such  labor  performed, 
and  that  thereafter  on  or  about  the  30tb  of 
June,  1907,  this  Instrument  was  turned  In  to 
'the  Gulf,  Coloradb  &  Santa  Fft  Railway  Com- 
pany, and  appellant  received  credit  for  that 
amount  It  further  alleges  that  at  the  time 
tbe  instmmtoC  was  sb  forged  the  railway 
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company  was  not  Indebted  to  Geo.  J.  Jones 
for  any  amount,  but,  if  indebted  In  any 
amount,  it  was  for  much  less  than  the  sum 
set  out  In  the  instrument ;  tbe  exact  amount 
of  which  indebtedness  was  for  ten  days*  aerr-* 
ice  at  the  rate  of  $35  per  month. 

Quite  a  number  of  exceptions,  amounting 
to  10  In  number,  are  reserved  to  the  indict- 
ment Ai^lant  puts  them  In  the  concrete 
about  as  follows:  First  It  is  alleged  that 
said  Jones  was  In  the  employ  of  said  railway 
company ;  but  it  Is  not  alleged  that  he  was 
employed  by  appellant  Second.  It  Is  alleged 
that  appellant  had  tbe  authority  In  the  dis- 
charge of  his  duty  as  sutdi  agent  to  pay  cash 
out  of  sudi  money  bdonglng  to  the  company 
as  was  under  his  care  and  control  for  the  par^ 
pose  of  paying  expenses,  ete.;  but  It  Is  not 
affirmatively  alleged  that  appellant  had  un- 
der his  care  and  control  any  money  belonging 
to  the  company  at  the  time  of  the  allured 
forgery.  Third.  It  is  aUeged  that  said  re- 
ceipt was  turned  in  to  the  company;  but  It 
is  not  allied  who  turned  it  in,  and  appellant 
would  not  be  responsible  If  some  one  had  sub* 
seqnently  turned  It  in,  and  that  It  should 
have  been  affirmatively  alleged  In  the  Indict- 
ment that  ai^Uant  turned  it  in  to  the  com- 
pany. 

In  regard  to  the  first  proposition,  the  In- 
dictment does  not  specifically  allege  that 
Jones  was  employed  by  appellant  but  it  does 
allege  that  be  was  the  employe  of  the  com- 
pany at  the  particular  station,  etc.  We  are 
of  the  oi^nlon  that  this  is  sufficient  If  Jones 
was  the  employe  of  tbat  company  at  that 
point  and  It  \w  app^lant's  duty  to  pay  the 
Indebtedness  that  might  accrue  in  favor  of 
Jones  ifor  services  rendered,  and  appellant 
had  authority  to  employ  Jones,  and  Jones  was 
under  his  direction  and  to  be  paid  for  his 
services  by  appellant  we  are  of  opinion  that 
this  matter  Is  sufficiently  allied  when  it  Is 
averred  that  Jones  was  In  the  employ  of  the 
railway  company. 

In  regard  to  tbe  second — ^that  Is^.  tiiat  It 
was  not  allied  affirmatlveHy  that  appellant 
had  under  his  care  and  control  money  be- 
longing to  the  railway  company  at  the  time 
of  the  alleged  forgery — ^we  are  of  opinion  that 
It  was  not  necessary  to  charge  specifically 
that  at  the  very  time  of  the  alleged  forgery, 
appellant  then  bad  tmder  bis  control  money 
belonging  to  the  company  sufflcieut  to  pay 
Jones'  claim.  It  was  appellant's  duty,  it 
seems  under  the  facta,  to  pay  ofT  and  dis- 
charge the  employes  In  and  about  the  office 
and  station  at  Balllnger  ont  of  such  money 
as  was  taken  In  for  the  railway  company, 
and  It  would  be  wholly  Immaterial  whether 
at  the  particular  time  the  money  was  on  hand 
or  not  If  It  subsequently  came  Into  his 
hands,  tbe  money  would  be  subject'  to  the 
payment  of  tbe  debt.  Tbe  fact  that  money 
was  not  on  hand  would  not  affect  the  forgery 
of  the  receipt  Appellant  It  seems,  had  con- 
:troI  of  the  station  and  the  reception  and  pay- 
lag  out  of  money, taken  tn  at  the. station,  and 
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if  he  bad  mon^  In  his  poasesekm  eltber  at 
the  particular  time,  or  subsoQU^tlr,  It  woald 
be  subject  to  the  payment  of  Jones'  claim, 
and  It  was  not  necessary,  therefore,  to  allege 
that  the  money  was  In  appellants  possession 
and  under  hla  control  at  the  Twy  time  of  the 
alleged  forgery. 

In  r^ard  to  the  third,  we  do  not  believe  It 
baa  any  merit  In  It  That  Is,  that  the  In- 
dictment should  have  arerred  that  appellant 
turned  the  receipt  In  to  the  company.  Nor, 
in  our  Judgm^t,  was  It  necessary  in  this  In- 
dictment for  foi^ry  to  all^  that  it  was 
turned  In  to  the  company  at  all.  The  forgery, 
if  a  forgery,  was  complete  at  the  time  appel- 
lant filled  in  the  amount  In  the  blank  receipt, 
and  It  would  be  Immaterial  that  he  passed 
the  Instrument  to  the  company  in  order  to 
receive  credit  for  It,  and  therefore  unneces- 
sary to  allege  It  It  would  be  immaterial, 
therefore,  whether  ai^llant  turned  it  In  or 
whether  anybody  else  tamed  It  in  to  the  com- 
pany. It  may  be  the  subject  of  Uie  charge 
of  passing  the  forged  Instrument  on  the  part 
of  the  party  who  did  turn  It  In  If  the  party 
was  cognizant  of  the  fact  that  it  was  forged, 
but  appellant  Is  charged  only  with  forgery 
by  filling  in  a  blank  receipt  for  an  amount 
beyond  what  Jones  was  entitled  to  rec^ve. 
We  have  noticed  these  three  propoaltions,  be- 
cause appellant  puts  the  motion  to  gnash 
rather  in  the  concrete  In  the  statement  of  the 
case  In  his  brief.  We  are  of  opinion  that 
the  innuendo  and  explanatory  averments  are 
sufficient  to  show  the  instrument  alleged  to 
be  forged  Is  such  an  Instrument  as  would  In- 
crease the  liability  of  the  railroad  had  it  been 
genuine^  We  are  therefore  of  tlie  opinion 
that  there  Is  not  sufficient  merit  in  the  mo- 
tion to  quash  the  Indictment  to  authorlie  a 
reversal  of  the  case. 

There  was  introduced  against  appellant 
evidence  of  the  Insertion  In  similar  blank  re- 
ceipts of  amounts  In  excess  of  those  which 
should  have  been  inserted.  In  other  words, 
there  was  evidence  of  forgery  of  other  In- 
struments similar  to  the  one  relied  upon  In 
the  Indictment  Appellant  reserved  varions, 
sundry,  and  divers  exceptions  to  the  intro- 
duction of  these  instrumoits.  In  connection 
with  these  instruments,  the  parties  who  bad 
signed  the  Instrumrats  went  Into  a  fair  de- 
tailed statement  of  each  particular  transac- 
tion, as  fully  as  did  Jones  In  regard  to  the  one 
relied  upon  for  conviction.  In  other  words, 
the  details  In  regard  to  each  one  of  these 
were  as  complete  and  full  as  they  were  In 
regard  to  the  transaction  relied  upon  in  the 
indictment  It  has  often  been  held  that  evi- 
dence of  extraneous  and  contemporaneous 
crimes  could  be  introduced  in  evidence  to  de- 
velop intent  or  system  as  well  as  other  mat- 
ters. In  this  case  there  was  by  cross-exam- 
ination of  the  witness  Jones  a  studied  and 
ai^esslve  effort  to  show  that  the  receipt 
which  la  alleged  to  be  the  basis  of  forger? 
In  this  case  was  executed  In  the  condition  It 
waa  wbn  piodneed  and  fi>r  the  sum  ttam- 


In  named.  Jones  Is  made  to  say  finally  that 
he  believed  that  there  was  nothing  written  in 
the  printed  receipt;  that  is,  that  the  f3T.50 
which  finally  an?eu«d  In  same  was  not  writ- 
ten thwein  when  signed  by  him,  bat  does  say 
finally  that  be  is  not  certain.  He  was  also 
pressed  to  say  If  he  had  not  signed  a  paj 
roll  in  which  the  same  amount  of  money  ap- 
peared to  be  due  him.  Evlduitly  the  theory 
of  the  defendant  was,  and  his  wtire  effort 
was  directed  along  this  line,  to  break  down 
the  testimony  of  Jones  by  cross-examination. 
Innuendo,  and  suggestion,  and  to  induce  the 
Jury  to  believe  that  he  bad  in  fact  signed  the 
pay  roll  and  receipt  for  the  amoont  of  mon- 
ey named  therein.  In  this  condition  of  the 
record,  the  state  was  permitted  to  introduce 
proof  of  other  contemporaneous  crimes  and 
similar  transactions  afFecting  a  large  number 
of  other  laborers  and  penons  in  that  vldnlty, 
for  the  purpose  of  showing  that  awellant 
was  engaged  In  swindling  gaierally  and  ia 
padding  pay  rolls  for  the  purpose  of  corrob- 
orating Jones  and  showing  the  intent  and 
purpose  with  which  he  had  acted  in  the  trans- 
action now  under  consideration. 

In  this  case  the  court  Instructed  the  jury 
as  follows:  "If  any  evldeace  has  bem  Intro- 
duced before  you  tending  to  show  that  tbe 
defendant  ma^,  with  Intent  to  Injure  or  de- 
fraud, other  wrlttm  Instrument  or  instru- 
ments by  filling  up  over  genuine  signature  or 
signatures.  In  such  manner  and  under  socb 
drcumstanoes  as  to  constitute  the  ottense  of 
forgery,  as  that  offense  is  defined  In  the  ton- 
going  chai^  you  are  Instructed  tiiat  snch 
evidence  Is  admitted  for  tbe  sole  purpose  of 
showing  (if  it  does  show)  the  intent  at  de- 
fendant In  tbe  tran8actl<m  with  which  he  la 
charged  In  this  case,  It  such  offense  was 
committed,  and  said  testtuxmy  does  n*^  and 
sbouM  not  be  considered  as  affecting  In  any- 
way Uie  qnestton  vlietbw  the  dtfendant 
forced  Oe  instrument  set  out  in  the  Indlct- 
m^tt"  This  was  an  admlnUe  prearatatUm 
of  this  phase  of  the  law  and  CidUnra  tlie 
oplnion  of  this  oonxt  In  the  case  oC  Taylor 
V.  State,  BO  Tex.  Or.  B.  8S1,  97  8.  V.  474. 

We  believe  tiiat  anieUant  was  tried  <mi  a 
valid  Indletmoit;  that  tbe  testimony  Intro- 
daced  against  talm,  wbltih  was  objected  to^ 
was  Bdmlsirthle  for  the  purposes  for  whldt 
It  was  limited;  that  be  has  bad  a  fialr  snb- 
mlsslon  of  the  Issues  arising  In  his  case;  and 
that  tbe  evldoiee  abondantlr  supiwrts  tlie 
verdict 

Tbe  judgment  Is  timetOre  afflrmed. 
DAVIDSON,  P.  J,  dissents. 

On  Motion  for  Rehearing. 

LANE,  Special  Judge.  This  case  la  now 
before  us  on  motion  for  rehearing  by  appe- 
lant The  statment  as  to  what  allegations 
the  indictment  contains  Is  correctly  stateA 
by  Judge  RAMSBX  In  the  wlgbial  o^nloa. 

Atvellaat  Insists  tlist  ths  IndSetuant  i» 
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not  anffident,  and  that,  anlees  the  instrn- 
ment  Imports  a  legal  pecuniary  obligation  or 
the  extraneous  averments  set  up  facts  which 
show  said  pecuniary  obligation,  the  Indict- 
ment allies  no  offense,  and  that  the  case 
ahould  be  reversed  and  dismissed,  and  in 
support  of  this  proiKwitlon  appelant  refers 
us  to  the  following  authorities:  Black  v. 
State,  42  Tex.  Cr.  R.  585,  61  S.  W.  478; 
Cagle  r.  State,  89  Tex.  Cr.  R.  112,  44  S.  W. 
1097 ;  Slmms  T.  State,  32  Tex.  Cr.  R.  277,  22 
S.  W.  876 ;  King  r.  State,  27  Tez.  App.  567, 
11  S.  W.  52S,  11  Am.  St  Rep.  203. 

From  the  extra  aeons  auctions  In  the  in- 
dictment we  do  not  see  wherein  any  pecuni- 
ary obligation  Is  created,  increased,  discharg- 
ed, or  defeated  by  the  receipt  If  It  were  true. 
It  Is  not  chained  In  the  Indictment  that  it 
was  appellant's  dut7  to  account  for  the  mon- 
ey  collected  or  paid  odt  by  him,  nor  is  It 
charged  that  the  company  was  In  any  wise 
bound  to  repay  him  If  he  paid  the  money 
oat  of  his  own  funds.  Nor  Is  It  alleged  that 
the  company  was  In  any  way  bound  to  give 
him  credit  for  the  money  If  paid  out  of  the 
company's  funds.  The  all^atlon  Is  that  It 
was  appeUanf  B  duty  when  he  paid  oat  the 
money  to  take  a  receipt  therefor  and  turn  it 
in  to  the  company,  and  for  ^hlch  he  would 
receire  credit  as  so  much  cash.  Did  he  owe 
the  company  anything?  There  Is  no  such  al- 
1^ti<Hi.  Who  would  give  him  credit?  The 
railroad  company?  It  is  not  so  alleged. 
Why  any  need  to  give  Pelton  credit  for  thUr 
receipt?  There  Is  no  allegation  of  any  rea- 
son why.  What  is  meant  by  the  expression 
*%e  would  receire  credit  therefor?"  Did  he 
owe  the  company?  There  is  no  allegation 
that  be  did  If  the  credit  they  would  give 
was  gratnltous  or  for  any  other  reason  ex- 
cept because  there  was  a  1^1  obllgatfon, 
thm  no  le«al  obligation  was  created  by  this 
receipt 

Aii|)dlaiit  Insists  that  the  indictment 
should  hare  contained  extraneous  averments 
showing  bow  the  receipt.  If  tro^  vould  have 
affected,  increased,  created,  diminished,  or 
dlsdiarged  an  existing  pecuniary  obll^tlon. 
We  think  this  matter  la  correctly  disposed  of 
In  the  original  opinion.  Aj^itilant,  as  we  nn> 
derstand,  contoidB  that  tl»  allegation  that 
"it  was  appellant's  doty"  to  have  the  party 
to  whom  the  money  was  paid  sign  a  receipt 
for  same,  and  when  signed  that  it  was  his 
"duty"  to  turn  It  In  to  the  company,  does  not 
Import  a  legal  obligation,  but  Imiwrts  a 
moral  obligation,  and  to  say  that  It  was  his 
duty  to  do  a  certain  thing  Imports  no  more 
legal  obligation  than  to  say  It  is  a  man's 
duty  to  support  his  aged  father  or  mother. 
We  do  not  agree  with  appellant  In  this  con- 
tention. We  believe  that  the  word  "duty," 
In  the  sense  In  whl(±  It  Is  here  used  In 
the  indictment,  means  that  appellant  was 
under  a  legal  obligation  to  have  the  party  to 
whom  the  money  was  paid  sign  the  receipt 
and  txaa  It  In  to  the  comiMiny.  To  do  tfala  | 


was  a  part  of  the  services  which  appellant 
was  under  1^1  obligation  to  perform,  and, 
if  intending  to  perform  his  service  faithfully 
to  the  company,  he  could  not  disregard  this 
part  of  his  services  no  more  than  any  other 
part  A  "duty"  Is  a  legal  obligation  to  per- 
form some  act  Anx  ft  IDng,  Bncy.  of  Law. 
vol.  10,  p.  351. 

We  think  the  Indictment  would  have  been 
sufficient  if  It  had  contained  the  foUowhig 
allegatlcois:  That  it  was  appellant's  duty 
as  the  ag^t  of  the  railroad  company  to  ac- 
count to  said  company  for  all  moneys  com- 
ing into  his  hands  belonging  to  said  railroad 
company,  and  that  it  was  his  duty  as  agent 
of  the  company  to  account  to  the  company 
for  all  moneys  paid  out  by  him  for  the  com- 
pany, and  that  it  was  his  duty  as  agent  of 
said  company  to  make  a  report  dally,  week- 
ly, or  monthly,  as  the  case  may  be,  to  said 
company  of  all  moneys  collected  by  him  as 
agent  for  the  company,  and  all  moneys  paid 
out  by  him  for  said  company,  and  that  when 
he,  as  agent  for  said  company,  paid  out  mon>^ 
ey  for  extra  labor  and  took  receipts  there- 
for, said  company  then  and  there  and  there- 
by became  bound  and  compelled  to  repay 
Pelton  if  paid  out  of  his  own  money,  or 
if  same  was  paid  out  of  the  money  of  said 
company  which  had  come  Into  the  posses- 
sion of  said  Pelton  as  agent  of  said  com- 
pany, and  for  which  it  was  his  duty  as 
such  agent  to  account  to  said  company,  that 
then  and  In  that  event  said  company  was 
bound  and  comjwlled  to  give  him  credit 
for  such  moneys  upon  such  accounting  and 
reporting.  We  do  not  think  that  the  In- 
dictment Is  a  valid  one,  and  for  this  reason 
It  should  have  been  quashed  by  the  court 
below,  and,  as  another  Indictment  can  bo 
found,  the  ofTense  not  being  barred  by  limita- 
tion, we  win  notice  the  other  questions  pre- 
sented. 

As  to  the  Fowler  and  Crews  receipts,  they 
were  transactions  precisely  similar  to  and 
about  the  same  time  of  this  forgery,  and 
were  admissible  to  show  the  Intent  of  ap- 
pellant Ponvllle  V.  State,  17  Tex.  App.  882 ; 
Mason  v.  State,  31  Tex.  Cr,  R.  806,  20  S.  W. 
S64;  Ham  v.  State,  4  Tex.  App.  645;  Francis 
V.  State,  7  Tex.  App.  601 ;  Mallory  v.  State, 
37  Tex.  Cr.  R.  482,  36  S.  W.  751,  66  Am.  St. 
Rep.  808;  McGlasson  v.  State,  87  Tex.  Cr. 
R.  620,  40  8.  W.  503,  66  Am.  St  Rep.  842. 

In  Ency.  of  Ev.  vol.  6,  p.  868,  the  author 
says,  "The  fact  that  the  accused  uttered  oth- 
er false  writings  under  similar  circumstances 
Is  admissible,"  and  In  support  of  this  doc- 
trine he  cites  authorities  from  England  and 
some  16  states.  We  have  not  had  access  to 
these  cases  and  do  not  know  that  they  sup- 
port the  text 

In  r^rd  to  the  McAdams  receipt  we  do 
not  think  this  transaction  was  admissible  for 
the  reason  that  it  shows  embeszlement  of  the 
funds  of  the  company  by  appellant  more  than 
it  does  a  forgery.  As  we  understand  the  evi- 
dence, there  is  no  evidence  of  McAdams  that 
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be  did  not  alga  tbe  receipt  for  $625.18  al- 
ready filled  out  He  sayB  several  times  that 
he  dOBB  not  remember  whether  this  particular 
receipt  was  filled  ont  when  he  signed  It  or 
not  This  being  true,  there  was  no  evidence 
before  the  Jury  that  this  McAdams  receipt 
was  forged,  and  this  particular  transaction, 
we  think,  became  Inadmissible. 

In  regard  to  the  complaint  of  appellant 
that  there  is  a  rarlance  between  the  allega- 
tions and  the  proof  in  reference  to  the  re- 
ceipt, the  receipt  as  copied  in  the  indictment 
shows,  "Received  of  D.  B.  Pelton.  Agent,"  and 
tbe  receipt  introduced  In  evidence  in  one  place 
in  the  statement  of  facta  shows,  "Received  of 
D.  B.  Pelton,  Agt,"  and  in  another  place  in 
the  statemrait  of  facts  It  shows,  "Received  of 
D.  B.  Pdton,  Agent"  .  This  question  can  be 
very  easily  avt^ded  In  case  of  another  Indict* 
ment. 

Appellant  objects  to  the  cSiatge  of  the 
court  wherein  the  court  undertakes  to  Umlt 
tbe  effect  of  tbe  evidence  In  reference  to  the 
coUata«l  foibles.  This  portion  of  tbe 
court's  charge  la  cotrectlr  set  out  in  the 
original  opinion.  In  reference  to  sucb  charge, 
this  court  held,  in  the  case  ot  Taylor  t. 
States  60  Tex.  Cr.  B.  882,  97  8.  W.  474,  that 
the  Jory  should  be  plalidy  told  that  before 
they  can  consider  such  collateral  matters  as 
erUtence  against  the  defoidant  on  Intent,  on 
motive,  etc.,  tboae  collateral  to^erles  must 
be  found  to  be  forgeries.  In  the  Instant  case 
the  court  diargad  the  Jury  that,  'If  any  evl< 
deaofi  has  been  Introduced  tending  to  show 
that  defoidant;**  etc;  In  order  for  these  col- 
lateral matters  to  be  used  by  the  Jury  as  evi- 
dence on  the  Intent  of  the  defwdant,  we 
think  they  must  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  they  are  for^ 
gwies.  It  la  not  sufficient  If  tbe  evidence  on- 
ly tends  to  diow  tbem  to  be  foi^rleB.  If 
Oie  evidence  only  tends  to  ahow  than  to  be 
forgeries,  then  they  are  not  admissible  against 
a  dtfendant  SO  To.  Or.  B.  88^  97  S.  W. 
474.  The  Indlctanat  <diarges  that  the  com- 
pany was  not  indebted  to  Jones  In  any 
amount,  or,  if  Indebted.  It  was  for  a  much 
lees  amount  than  tint  set  out  In  the  receipt ; 
the  exact  amount  being  for  10  days'  service 
at  ¥86  per  month.  This  appears  to  be  some- 
what contradictory.  The  allegation  should 
be  In  accordance  with  the  facts. 

We  return  our  thanks  to  the  attorneys  for 
the  appellant  for  the  able  brief  that  they 
have  filed  in  this  case,  and  which  has  assist- 
ed ua  a  great  deal  In  the  determlnatloo  of 
the  questions  involved. 

Because  we  believe  the  Indictment  is  in- 
Bufflcient,  the  motion  for  rehearing  will  be 
granted,  the  affirmance  set  aside,  and  the 
Judgment  of  tbe  lower  court  will  now  be  re- 
versed, and  the  prosecution  dismissed. 

MCOORD,  J.,  disqnalified. 


'  BAMSET,  J.  After  the  Judgment  of  af- 
firmance in  this  case  a  very  exhaustive  and 
able  motion  for  rehearing  was  filed  herein  in 
behalf  of  the  appellant  In  view  of  the  con- 
ceded difllcaltles  In  the  case,  coansel  were 
soon  thereafter  Invited  to  argue  the  motion 
orally,  which  was  responded  to  and  all  the 
matters  discussed  in  the  motion  argued  at 
length.  Later,  whm  Judge  LANE  was  ap- 
pointed to  sit  with  us,  the  motion  was  again 
argued  by  the  same  learned  eounsd.  On 
the  original  hearing  tbe  snflSdency  of  the  In- 
dictment was  not  a  serious  Issue  among  ns, 
and  originally  we  all  agreed  that  the  indict- 
ment was  sufficient  Our  differences  related 
to  otber  matters,  as  the  original  opinions  will 
show.  On  the  coming  in  of  the  motion  for 
rehearing,  however,  wherein  the  Insufficiency 
of  the  indictment  was  more  pertinently  rais- 
ed, Judge  DAVIDSON  at  once  held  It  to  be 
insufflclmt;  whereas,  I  was  not  convinced 
that  It  was  invalid.  While  I  liave  been  a 
witness  of  tbe  disinterested  and  unselfish 
labors  of  Jndge  LANE  In  endeavoring  to 
reach  a  correct  solution  In  this  and  other 
cases  in  which  be  has  been  appointed  to  sit 
with  us,  and  while  I  am  not  unmindful  of 
the  value  of  and  importance  to  be  attached 
to  hla  deliberate  oijlnioo,  sanctioned  and  ap- 
proved as  it  is  by  our  learned  Presiding 
Judge,  yet  candor  compels  me  to  say  that  I 
am  not  convinced  that  we  were  wrong,  and  I 
stand  by  the  original  opinion.  It  seems  un- 
necessary to  go  into  the  matter  further.  My 
views  on  indictments  In  foi^ry  cases  gen- 
erally will  be  found  In  the  recent  case  of 
FoTcy  V.  State,  131  S.  W.  585,  to  which  the 
interested  reader  Is  referred.  B^leving  that 
appellant  has  had  a  fair  and  impartial  trial, 
on  a  valid  indictment,  and  that  tbe  verdict 
Is  BUHK>rted  by  ttie  evidence,  I  ttwr^re  re- 
spectfully ttiter  my  dissent 


BBADLEY  v.  STATU. 
(Court  of  Oriminal  Texas.  Nov.  9tK 

1.  CBDnNAz.  Law  (|  S29*>-lNS!rBucTioiT»- 

RXQUBSTS— iNBTHUCnOHB  AUUCAOT  OlVBH. 

The  evidence  showed  that  there  bad  been 
ill  feellns  between  accoaed  and  decedent,  and 
that  decedent  had  threatened  to  take  accused's 
life,  as  well  as  to  do  him  serious  bodily  injury, 
and  was  a  violent  and  dangerous  man.  Wit- 
nesses for  tbe  state  testified  that  accosed  was 
not  a  dangerous  man,  but  on  cross-examioatioo 
it  appeared  that  they  knew  or  had  heard  of  him 
being  enraged  in  fights  on  several  occasions,  end 
of  carrying  a  gun  for  one  of  his  enemies,  and 
other  evidence  showed  that  decedent  was  qnar- 
relsome.  Accused  requested  a  cha^  that  If 
decedent  before  the  killing  bad  threatwied  to 
take  accused's  life  or  do  him  serious  liodily  In- 
jury, and  such  threats  liad  been  communicated 
to  accused,  and  If  decedent,  by  some  act  at 
the  time  of  the  killing,  caused  accused  to  be- 
lieve tlmt  decedent  was  aboat  to  execute  his 
threat,  and.  acting  upon  soch  belief  accused 
killed  him.  the  Jury  should  acquit,  without  re- 
gard to  whether  decedent  was  a  dangerDOS  man. 
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or  iHiether  the  tbreftti  vera  made  serloosly 
If  aocnaed  believed  then  to  have  been  aerious- 
I7  made,  or  whether  decedent  waa  intending 
to  execute  them,  if  accused  believed  It  from 
some  act  of  deceased.  The  instruction  was  re- 
fused; but  the  court,  after  giving  the  statntoiv 
definition  of  tlireata  aa  allied  to  the  law  of  self- 
defenae,  inatmcted  that  if  accused  had  heard 
decedent  make  threats  to  take  his  life  or  do 
him  serioos  bodily  injury,  or  liad  been  informed 
of  aucb  ttireata,  and  when  tbey  met  decedent 
did  some  act  which,  viewed  from  accused's 
■tandpt^t,  reasonably  appeared  to  him  to  in- 
dicate an  intention  of  decedent  to  carry  ont 
such  threats,  and  accused  killed  decedent  UU' 
der  anch  circumstaucea,  the  jury  should  acquit 
Held,  that  the  charge  given  sufficiently  pre- 
sented the  question  of  threata  aa  bearing  on 
accused's  rignt  to  kill,  so  that  the  instruction 
regnested,  although  stating  the  correct  rule, 
waa  properly  refused. 

[l!]d.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  2011 ;  Dec.  Dig.  S  829.*] 

a  Ceimiral  Law  (SS  763,  764.  SOT)  —  In- 
STBucnoNB— Trbnching  on  Weight  or  Bvi- 

DZncS— ABOUlOENTATXTENBSa. 

TIm  inatmctioa  ao  requested  by  accused 
was  objectionable  aa  trenching  closely  on  the 
weight  of  the  evidence,  and  aa  somewhat  ar- 
gumentatire. 

[Ed.  Note.— For  other  cases,  see  Orimlnal  Law, 
Dec  Dig.  U  763,  764,  807.*] 

8.  Cbiminai,  Law  (|  1120*)— AppbaIt-Ques- 

TIORS  PbEHINTKD — BiLL  OF  EXCEPTIONS. 

On  a  trial  for  homidde,  the  wife  of  ac- 
cused, having  been  asked  on  cross-examination 
if  she  did  not  hear  ber  husband  cnree  accused, 
and  having  replied  that  he  did  not  utter  the 
words  attributed  to  him,  was  asked  on  redirect 
examination  whether  her  husband  ever  cursed, 
to  which  question  accused  objectnl  nnleas  he  be 
permitted  to  contradict  the  anticipated  answer. 
Held,  that  overruling  the  objection  was  not 
shown  to  be  error,  on  a  bill  of  exceptions  not 
showing  what  the  apedfie  objection  was,  or  that 
accnsea  offered  evidence  tlut  witness  had  beard 
her  htuband  swear. 

[EM.  Note.— For  other  caaes,  sea  Criminal  Law, 
Dec.  Dig.  I  liao.*] 

4.  Ckiminal  Xjaw  (1 1154*)— Appeal— Discre- 
tion OF  Tbial  Coubt— Limitation  of  Ab- 

OUUENT. 

Where  the  taking  of  evidence  in  a  homi- 
cide caae  was  closed  on  Friday  night,  about  two 
dsys  liaving  been  eonanmed  in  obtaining  the 
evidence,  and  three  coonsel  represented  the  state 
and  five  represented  accused,  a  ruling  limiting 
the  time  for  argument  to  three  hours  on  each 
aide,  in  order  to  pwmlt  the  jury  to  consider  the 
case  on  Saturday,  was  not  reversible  error; 
snch  matters  Iwing  left  largely  to  the  trial 
court's  discretion,  subject  to  the  right  of  the 
parties  to  fully  present  the  issues. 

[Ed.  Note.— For  other  cases,  see  Criminal  Lew, 
Cent  Dig.  {  3069;  Dec  Dig.  (  1164.*] 

5.  HoinciDE  (i  192*)  — ElTiDENCE— Self-Db- 

FCNSB. 

The  state's  theory  was  that  accused  began 
the  difficulty,  and  he  contended  that  the  killing 
was  in  self-defense,  after  decedent  bad  attet^ea 
him,  and  it  was  not  controverted  that  decedent 
bore  ill  will  towards  accused  and  threatened  to 
shoot  and  beat  him,  and  accused's  evidence 
showed  that  decedent  palled  him  from  his  borse 
at  the  time  of  the  fatal  meeting.  Held,  that 
testimony  was  admissible,  as  bearing  on  the 
question  of  who  began  the  difficulty,  of  a  coo- 
Tersation  between  witness  and  decedent,  in 
which  decedent  told  of  meeting  accused,  and 
that  decadent  liad  lost  his  tanner,  and  that  it 
appeared  tliat  he  could  not  talk  with  accused 
without  getting  mad,  though  decedent  did  not 
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say  a  great  deal  about  accused,  but  apoka  of 

tus  being  rough  and  rude. 

[Ed.  Note.— For  other  cases,  see  Hnnidde,, 
Cent.  Dig.  I  415;  Dec.  Dig,  |  192.*] 

6.  HOHICIDIE  (i  158*)— Etidbrob— lu.  Febl- 

INQ. 

Testimony  waa  admissible  In  a  homicide 
case  that  about  two  or  three  months  before  the 
homicide,  when  witness,  accused,  and  decedent 
were  at  a  Sunday  SchoM  at  whicn  decedent  was 
teaching,  accused  stated  that  witness  did  not 
know  decedent  like  accnaed  did,  and  that  1m  was 
a  regular  old  son  of  a  bitch,  as  tending  to  show 
accused's  feeling  towards  decedent. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  %  SOS;  Dec  Dig.  f  15&*] 

7.  Homicide  (|  187*)  —  Evidbnoe^— Pubohasb 
OF  Weapon  Used. 

Testimony  was  admissible  that  accused 
bought  a  knife  about  a  week  before  the  homi- 
cide from  witness;  the  knife  being  identified  as 
that  used  in  the  fiital  difficui^. 

[Eld.  Note.— For  otlwr  caaes,  wtt  Homicide. 
Dec  Dig.  i  1«7.*] 

8.  HoMiciDB  a  194*)  — Btidencb— Bblt*!^- 

fbnbe. 

Accosed,  having  killed  decedent  on  a  public 
road  where  they  met,  contended  that  decedent 
was  the  BggnnoT,  and  that  be  and  bis  son,  19 
years  of  age,  acted  together  in  the  attack;  the 
son  having  come  ont  of  decedent's  house  with 
a  gun  as  accused  passed  before  meeting  dece- 
dent and  followed  accused  along  tlie  road,  the 
distance  to  the  place  of  meeting  being  about  175 
yards,  and  the  time  only  sufficient  to  allow 
accused  to  ride  there  In  a  ff^opt  Held,  that 
evidence  that  decedent,  who  nad  left  his  tiouse 
half  on  hour  or  less  before,  and  was  returning, 
had  gone  down  the  road  with  his  little  boys  to 
hunt  the  cows,  and  that  decedent's  son  was  going 
to  ahoot  an  owl  at  a  place  across  the  road,  was 
not  admissible  against  an  objection  that  there 
were  no  facts  indicating  that  accused  was  aware 
of  the  i>eaceful  purpose  of  decedent  and  of  his 
son. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  {194.*] 

9.  Cbiminal  Law  (|  783%*)  —  Evidence  — 
Stbikino  Inadmissible  evidence. 

A  requested  instruction  to  the  jury  not 
to  consider  the  evidence  so  objected  to  should 
have  been  given,  especially  where  the  state's 
attorney  argued  therefrom  that  the  meeting  of 
decedent  and  accused  was  entirely  accidentaL 

[Ed.  Note.— £\)r  other  cases,  see  Criminal  Law, 
Cent  Dig.      1879,  1986;  Dec  Dig.  S  783%.*1 

Appeal  from  District  Conrt,  Kaufman 
County ;  F.  L.  Hawkins,  Judge. 

Mnrlon  Bradley  was  coovlcted-  of  man- 
slaughter, and  be  appeals.  Berersed  and  re* 
manded. 

A.  U.  Puckitt,  Wm.  H.  Allen,  H.  M.  Cosna- 
han,  and  Terry  &  Brown,  for  appellant  John 
A.  Mobley,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  given 
two  years  In  the  penitentiary  for  manalangb' 
ter. 

L  Appellant  requested  the  conrt  to  charge 
the  jury  as  follows:  "In  this  case  yon  are 
instructed  that  If  the  deceased,  prior  to  the 
time  of  the  killing,  had  made  threats  to  take- 
the  life  .of  defendant  or  to  do  him  some  seri- 
ous bodily  injury,  and  such  tbreats  had  been 
communicated  to  defendant,  and  at  the  time 
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of  the  kllUlig  the  deceased,  by  some  set  then 
done,  ivodvced  in  the  mind  of  defttidant  the 
belief  that  he,  the  deceftied,  vas  about  to 
can7  Into  execution  snch  threats  so  made 
theretofore,  and  the  defendant,  acttaije  ap- 
an  sndi  beUet  killed  the  deceased,  then  yon 
vlU  And  defendant  not  gnllty  and  so  aaj  hy 
yoor  verdict  And  yon  are  Instntcted  that 
this  would  be  true  without  regard  to  wheth- 
er deceased  was  or  was  not  a  violent  anff 
dangerous  man;  and  yon  are  also  Instructed 
thi^t  such  Is  the  law  without  regard  to 
whether  the  threats  were  or  w«re  not  se- 
riously made^  if  defendant  believed  them  to 
have  been  serloosly  made;  and  also  that 
such  would  be  the  law  without  regard  to 
whether  the  Jury  believed  that  deceased  was 
Intending  to  carry  Into  execution  such 
threats,  all  that  is  required  beii^'that  the 
def^dant  believed  It  from  some  act  of  de- 
ceased. And,  if  yon  have  a  reasonable  doubt 
as  to  whether  such  belief  existed  In  the 
mind  of  defendant  at  said  time,  you  will  give 
the  defendant  the  benefit  of  such  doubt  and 
find  him  not  guilty."  This  was  refused  by 
the  court  The  court  gave  the  usual  charge 
In  regard  to  threats.  After  giving  the  defi- 
nition of  the  statute  In  regard  to  the  ques- 
tion of  threats,  as  applied  to  the  law  of  self- 
defense,  the  court  thus  applied  It:  "Now,  If 
yon  believe  from  the  evidence  that  the  de- 
fendant had  heard  deceased  make  threats  to 
take  his  life  or  do  him  serious  bodily  Injury, 
or  had  been  Informed  that  the  deceased  had 
made  such  threats,  and  that  defendant  and 
deceased  met  in  the  road,  and  the  deceased 
did  some  act  or  acts  which,  viewed  from  the^ 
defendant's  standpoint,  reasonably  appeared 
to  him  to  Indicate  or  manifest  an  Intention 
on  the  part  of  the  deceased  to  carry  such 
threats  Into  execution,  and  the  defendant 
cut  or  stabbed  deceased  and  killed  him,  you 
will  aCQult  the  defendant  upon  the  ground  of 
threats  against  bis  own  life."  It  Is  admitted 
by  the  appellant  that  the  court's  charge  Is 
correct  as  far  as  given;  but  he  insists  that 
it  stops  short  of  a  proper  application  of  the 
law  to  the  particular  facts  of  the  cose. 

The  evidence,  In  brief,  is  that  there  had 
been  111  feeling  between  the  appellant  and 
deceased,  and  that  deceased  had  threatened 
appellant's  life  as  well  as  to  do  him  serious 
bodily  Injury;  and  In  this  connection  appel- 
lant Introduced  evidence  of  the  character  of 
the  deceased  as  to  the  fact  that  he  was  a 
violent  and  dangerous  man.  The  state  intro- 
duced evidence  to  the  eflTect  that  appellant 
was  not  a  dangerous  man;  that  Is,  that  he 
was  a  peaceable  and  Inoftensive  man.  Cpon 
the  cross-examination  of  these  witnesses, 
however.  It  developed  that  they  either  knew 
,or  had  heard  that  appellant  bad  been  en- 
gaged in  difficulties,  on  several  occasions  en- 
gaging in  flghts,  and  had  carried  his  gun  for 
one  of  his  enemies.  The  evidence  was  also 
that  deceased  was  fussy  and  quarrelsome 
and  talked  a  great  deal  about  his  troubles. 


The  latter  daiue  of  the  charge  asked  1^  ap- 
pellant  was  directed  or  intended  to  call  thp 
atcoitlai  of  the  Juiy  to  the  tact  that,  eren 
if  deceased  was  not  a  dangeroua  man,  that 
would  make  no  dIff««oce  to  appellant  If  he 
believed  deceased  had  made  an  attadc  on 
him  at  the  time  of  the  dlfilculty  showing  his 
purpoee  of  carrying  into  execution  his 
threats.  In  support  of  this  contention,  he 
cites  us  to  authorities;  among  otbras:  Miles 
V.  State,  18  Tex.  App.  171;  Swain  v.  State, 
48  Tex.  Gr.  R.  96k  86  S.  W.  S35;  St.  COalr  t. 
State.  49  Tex.  Gr.  B.  479,  92  S.  W.  lOBCf; 
Buckner  v.  State,  65  Tex.  Cr.  B.  S17,  UT 
S.  W.  802.  We  are  of  oi»bd<»i  that  these 
cases  announce  the  correct  rule,  and  were 
aj^licable  to  those  cases.  In  those  cases, 
howev«:,  the  court  was  conflronted  with  the 
proposition  that  the  trial  court  bad  limited 
the  right  of  self-defense  tram  the  stondpolnt 
of  threats,  so  that  the  appellant's  case  was 
placed  in  the  attitude  of  having  such  right  of 
self-defense  curtailed  by  the  charge  given. 
They  are  not  applicable  to  the  qneetlon  here 
presented.  The  court  In  this  case  gave  a 
correct  charge  on  the  law  of  threats,  but  did 
not  go  as  far  as  appellant  concaves  the 
charge  should  have  gone.  It  will  be  noticed 
the  court's  charge  Informed  the  Jury  that  tC 
deceased  had  done  some  act  showing  his  par^ 
pose  to  execute  his  threat  appellant  would 
be  entitled  to  an  acquittal.  He  did  not  In- 
struct the  Jury  to  view  the  matter  from  their 
standpoint  but  from  the  standpoint  of  ap- 
pellant Nor  does  the  court's  charge  Inform 
the  Jury  directly  or  indirectly  that  they 
could  consider  the  fact  that  If  deceased  was 
an  inc^enslve  man,  they  could  take  that  In 
any  way  as  detrimental  to  appellant  The 
charge  left  the  matter  for  the  jury  to  decide 
under  his  Instruction  that  if  the  deceased 
made  an  attack  on  appellant,  or  had  done 
some  act  manifesting  his  purpose  to  carry 
out  his  threat  they  should  acquit  We  are 
of  <^lnlon  that  the  court's  charge  sufficioitly 
presented  the  question,  and  there  was  no  er- 
ror In  refusing  the  requested  charge.  The 
charge  asked  by  appellant  trenched  closely 
on  being  upon  the  weight  of  the  evidence 
and  is  somewhat  argumentative.  The  other 
charges  were  properly  refused,  without  go- 
ing into  a  discussion  of  them. 

2.  While  Mrs.  Tucker,  widow  of  the  de- 
ceased, was  on  the  stand,  she  was  asked  by 
appellant's  counsel  on  cross-examination  If 
she  did  not  hear  her  husband  curse  Marion 
Bradley  and  tell  him  he  had  a  good  notion 
to  choke  him  like  he  was  a  damned  dog. 
The  witness  replied  he  did  not  say  it  Upon 
redirect  state's  counsd  asked  her  If  her  hoa- 
band  ever  cursed.  Appellant  urged  ohjafr 
tions  unless  he  should  be  permitted  to  In- 
troduce evidence  contradicting  the  anaww 
which  they  anticipated  she  would  mak& 
The  court  thai  stated  that  he  wonid  mis 
upon  that  question  when  such  evidence  was 
offered.  Thereupon  counwl  tor  appeUant  ob> 
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Jected  to  tbtt  questlwi,  whlcdi  obJecUon  waa 
toy  tbe  court  orumUed,  and  the  wttnen  an- 
swered tbat  sbe  liad  nertr  heard  her  hus- 
band swear.  Tlie  covrt  says  la  order  to  eave 
time  and  m  IsnnderstaDdlDg  as  to  the  answer 
of  tbe  witness,  the  court  called  attention  of 
couDsel  for  the  defendant  to  tbe  answer  of 
the  witness  as  not  being  tbat  her  bosband 
did  not  swear,  bat  that  Ae  bad  never  heard 
hlzn  swear;  whereupon  connsel  for  tbe  state 
stated  that  they  woold  produce  the  testimo- 
ny showing  she  had  heard  him  swear.  Tbe 
conrt  then  rwnaAed  that  possibly  It  would 
be  better  not  to  make  aacb  statemwit  in  the 
presoice  of  the  Jury  In  advance  of  offering 
•tbe  testimony.  Connsri  for  ai^llant  thea 
stated  tbat  he  had  only  Intended  to  say  that 
they  would  offer  evld^ce  accordingly.  The 
-court  further  says  there  was  no  bill  of  ezcep- 
tlona  taken  to  any  portion  of  these  proceed- 
ings, except  tbe  objection  to  permitting  the 
witness  to  answer  the  question  as  idiown  in 
the  first  part  of  the  bill.  This  bill  was  pre- 
pared by  the  court  in  Ilea  of  one  preeoitod 
by  appellant's  coonseL  ■  It  does  not  awear 
■what  the  objectltms  were,  nor  does  It  appear 
trom  the  bill  that  the  evidence  mentioned  by 
aiH>dIant's  counsel  was  evw  offered  btfore 
the  Jury  to  the  effect  that  the  witness  had 
heard  her  husband  swear.  As  presoited,  we 
do  not  think  there  was  em»  in  the  ruUag 
of  the  court 

a  BUI  of  exceptions  No.  2  recites  that  it 
took  about  two  days  to  devtiop  tbe  evlduice 
m  the  case;  that  pert  of  tbe  case  bdi^ 
«loeed  on  Friday  night  The  court  stated  to 
counsel,  there  bting  a  number  of  attorneys 
engaged  In  the  case,  namely,  three  represent- 
ing tbe  state  and  five  v^ffesentlng  the  de- 
fendant, that  It  would  be  neoesniy  to  have 
some  understanding  or  limitation  npon  the 
argnment  In  order  to  condnde  same  In  or* 
der  that  the  Jury  might  have  time  to  consid- 
er the  case  to  some  extent  on  Saturday ;  oth- 
erwlM  it  would  be  necessary  to  hold  the  case 
over  till  Monday.  An)ellant^  counsel,  after 
consultation,  announced  to  the  court  that  they 
would  agree  to  four  houn  on  a  side ;  where- 
upon the  court  asked  If  three  hours  would 
jiot  be  snfflclent  as  otherwise  the  case  could 
not  be  considered  In  time  for  th»  Jury  to  give 
It  any  consideration.  There  was  scnne  de- 
marrer  to  this  on  the  part  of  appellant's  conn- 
eel;  whereupon  the  court  told  them  that  It 
had  only  taken  about  two  days  to  devdop 
the  testimony,  and  it  occurred  to  the  court 
ttiat  argument  ought  to  be  presented  in  three 
days,  and  so  limited  the  argument  Appel- 
lant reserved  a  bill  of  exceptions.  We  are 
of  opinion  there  is  no  error  in  this  matter 
requiring  a  reversal.  Matters  of  this  sort  are 
left  largely  to  the  discretion  of  the  trial  court, 
keeping  In  view,  however,  the  legal  right  of 
contending  parties  so  tbat  they  may  have 
ample  opportunl^  of  presoitlng  questitms 
arising  In  tilie  case  fully  In  a  folr  way.  Then 
was  no  attempt  on  the  part  of  the  court  to 
limit  the  number  of  counsel  presenting  the 


case  which  he  was  authorized  to  do,  but  the 
limitation  was  as  to  the  length  of  time  al- 
lowed for  the  argument  We  have  sustained 
rulings  of  the  court  where  less  time  was 
given  to  the  side  in  preswitlng  the  ailment 
We  are  of  opinion  there  was  no  error  In  this 
matter.  ^ 

4.  Mrs.  Calhoun  was  Introduced  by  appel- 
lant and  asked  with  reference  to  a  certain 
conversation  between  herself  and  the  deceaith 
ed  with  reference  to  appellant  The  state  re- 
quested the  rctlremrat  of  the  jury,  which  re- 
quest was  granted.  After  their  retirement, 
Mrs.  Calhoun  stated,  in  answer  to  Inquiry  by 
the  appellant  In  regard  to  what  occurred  be- 
tween herself  and  the  deceased,  that  she  had 
never  heard  him  say  A  great  deal  in  regard 
to  appellant  and.  In  one  conversation  she 
had  with  blm  in  speaking  of  appellant  de- 
ceased told  her  about  meeting  appellant  and 
that  a  little  hard  feeling  came  up  between 
them ;  that  he  did  not  say  a  great  deal  out 
of  the  way  and  was  only  telling  her  that 
he  had  lost  his  temper;  that  she  remarked 
to  him  (deceased)  that  be  was  getting  too  old 
a  man  to  be  losing  his  temper,  and  he  said 
It  looked  as  if  he  conld  not  talk  to  tbe  boy 
without  getting  mad.  She  says  those  were 
about  the  words  he  used.  In  reply  to  queries 
from  one  of  counsel  for  the  state,  sbe  said 
she  did  not  really  remember  Just  how  the  con- 
versation came  up,  but  th^  were  speaking 
of  the  hoy  at  the  time ;  that  deceased  had 
met  the  boy  a  day  or  two  hefore  and  had 
some  llttie  hard  feelings ;  that  deceased  did 
not  say  be  was  mad  In  talking  to  her,  did 
not  think  he  made  any  threats  about  the  bc^, 
but  expressed  r^ret  about  his  temper ;  that 
she  (the  witness)  was  talking  to  blm  for  giv- 
ing away  to  hte  temper  as  he  did,  he  being 
as  old  a  man  as  he  was.  She  said  tbat  the 
deceased  said  appellant  was  rough  and  rather 
a  rude  boy  In  dlq^tion.  She  said  that  tbe 
deceased.  Tucker,  was  a  man  who  talked  a 
great  deal,  and  she  further  says  to  tell  tbe 
truth  she  did  not  pay  much  attention  to  what 
the  deceased  said,  as  sbe  never  did  in  a  case 
of  that  kind.  Upon  further  examination  by 
counsel  for  appellant  the  witness  stated  that 
deceased  never  did  say  be  did  not  have  any 
resentment  against  tiie  boy,  but  spoke  In  rath- 
er a  positive  manner  when  be  ^mke  of  him 
as  being  rough  and  rude;  that  he  said  that 
be  (deceased)  was  just  simply  getting  tired 
of  it  and  was  getting  badly  worried ;  tbat  was 
at>ont  the  substance  of  what  was  proposed  to 
be  shown  by  the  witness.  The  court  ruled 
he  would  not  permit  it  to  go  before  the  Jury. 
The  Jury  were  brought  into  the  courtroom, 
and  the  case  proceeded  without  this  testimo- 
ny. This  Is  not  a  matter  of  very  great  Im- 
portance, it  occurs  to  us ;  but,  in  view  of  a 
great  deal  of  this  sort  of  testimony  being  be* 
fore  tbe  Jury,  we  think  upon  another  trial, 
if  offered,  It  should  be  admitted.  The  rec- 
ord discloses  the  fact  that  there  was  a  con- 
siderable amount  of  testimony  showing  the 
feeling  between  the  parties— mutA  of  It  along 


Digitized  by  Google 


488 


182  SOUTHWESTERN  BBPORTEB. 


(Tex. 


the  Bsme  line  and  aboot  of  the  same  charac- 
ter as  that  offered  through  the  above  witness. 
It  might  bare  had  eome  bearing  upon  the 
case,  Inasmuch  as  It  was  a  seriously  contest- 
ed issue  as  to  who  was  In  fault  In  bringing 
about  the  difficulty;  the  state's  theory  be- 
ing that  appellant  brought  on  the  difficulty, 
and  appellant's  contention  being  that  he  was 
attacked  by  the  deceased  vlgoronsly,  and  that 
he  fought  purely  in  self-defense.  It  Is  not 
controverted  that  the  deceased  had  111  will 
and  hard  feelings  toward  the  appellant  and 
had  so  expressed  himself  upon  divers  occa- 
sions, and  had  even  threatened  to  shoot  ap- 
pellant with  a  gun  and  beat  blm  up  or  fix 
him,  etc.  This  evidence,  tbough  not  of  a  very 
cogent  nature,  as  we  view  it,  would  have  had 
a  tendency  to  aid  appellant's  case  as  to  who 
probably  b^an  the  difficulty— especially  In 
view  of  the  fact  that  at  the  time  of  the  meet- 
ing appellant's  evidence  showed  that  deceas- 
ed pulled  him  from  his  bone.  Upon  anoth- 
er trial  this  testimony,  we  fblnfc,  should  go 
before  the  jury. 

B.  Another  bill  of  exceptions  red  tea  Uiat 
the  state  was  permitted  to  prove  by  the  wit- 
ness YarbroQgh  that  at  Abner,  two  or  three 
months  before  this  homicide,  be  (witness)  and 
defendant  were  at  Sunday  School,  and  that 
deceased  was  at  said  Sunday  School  and  was 
reading  or  teaching  a  Bible  class,  and  that 
the  defendant  said  to  the  witness:  "Ton  do 
not  know  Tucker  like  I  do.  He  Is  a  regular 
old  son  of  a  bitch."  Tucker  is  the  deceased. 
Objection  was  urged  to  the  Introduction  of 
this  statement  We  are  of  opinion  that  this 
statement  was  correctly  admitted.  It  tended 
to  show  the  feeling  of  appellant  toward  the 
deceased. 

6.  The  state  was  permitted  to  prove  by  the 
witness  Pollard  that  appellant  fwught  a  knife 
about  a  week  before  the  homicide  from  the 
witness.  This  knife  was  identified  upon  the 
trial  as  the  one  used  by  appellant  In  the  dif- 
ficulty. We  are  of  opinion  thla  erlduice  was 
admissible, 

7.  The  state  was  permitted  to  prove  by 
Miss  Bessie  Tucker,  and  her  mother,  Mrs. 
Tucker,  daughter  and  wife  of  deceased,  that 
on  the  evening  of  the  homicide,  about  half 
an  hour  or  less  before  the  killing,  deceased 
left  his  home  and  went  down  the  road  in  the 
direction  of  Kaufman,  taking  with  him  his 
two  little  boys  to  hunt  the  cows.  The  state's 
attorney  asked  Miss  Bessie  Tucker  the  ques- 
tion, "What  did  your  father  go  down  the 
road  for?"  and  Mrs.  Tucker  the  question, 
"What  did  your  husband  go  down  the  road 
for?"  Each  replied  that  he  went  to  hunt  the 
cows.  These  questions  and  answers  were  ob- 
jected to  by  appellant  on  the  ground  that  he 
could  not  be  bound  by  anything  not  reason- 
ably apparent  to  him ;  that  there  was  nothing 
In  the  record  to  show  that  he  knew  deceased 
had  gone  down  the  road  to  hunt  cows,  and 
was  returning  from  such  cow  hunt  when  he 
met  deceased  and  the  killing  occurred.  These 
objections  were  overruled,  and  the  witnesses 


answered  as  stated,  and  npon  the  argument 
of  the  case,  discasslng  how  the  meeting  came 
about  between  appellant  and  deceased,  atate'» 
counsel  argued  to  the  jury  that  deceased  bad 
gone  to  hunt  the  cows,  and  the  whole  evi- 
dence showed  the  meeting  to  have  been  ac- 
cidental, and  app^lant's  coansel,  after  the 
evidence  was  all  In.  asked  special  charge  No. 
6,  instructing  the  jury  not  to  consider  sncti 
evidence,  because  no  proof  was  made  of  any 
fact  that  would  remotely  trad  to  put  defend- 
ant upon  notice  that  deceased  had  gone  down 
the  road  to  hont  cows.  This  special  charge 
was  refused,  and  appellant  reserved  excep- 
tion both  to  the  admission  of  the  testimony 
and  the  refusal  of  the  court  to  give  the  re- 
quested Instructions  to  strike  out  this  evi- 
dence from  the  consideration  of  tbe  Jury. 
Taken  In  the  light  of  the  blU  both  as  to  the 
introduction  of  the  evidence  and  refusal  of 
the  court  to  eliminate  the  matter  by  special 
charge,  we  think,  in  view  of  the  entire  rec- 
ord and  the  facts  In  connection  with  the 
son  having  a  gun  and  the  evidence  in  relation 
to  his  Innocent  purpose,  there  was  error. 
This  was  used  by  state's  counsel  In  argument 
as  a  strong  fact  against  appellant  showing 
that  deceased  was  on  a  peaceful  mission, 
and  bad  a  tendency  to  place  appellant  In 
quite  an  unfavorable  light  It  was  a  serious 
question  In  the  case  as  to  who  began  this 
difficulty ;  the  state's  theory  being  that  appel- 
lant did,  and  without  any  reason  or  »cDse. 
Appellant's  theory  was  that  deceased  was  the 
attacking  party,  and  bis  action  was  entirely 
defensive.  Appellant  was  not  bound  to  take 
notice  or  be  governed  by  the  peaceful  mis- 
sion of  deceased,  unless  the  facts  would  In- 
dicate that  be  was  aware  of  such  peac^n] 
mission  or  purpose.  This  was  evidence  di- 
rected at  a  crucial  point  In  the  case,  and 
doubtless  did  place  appellant  In  the  attitude 
before  the  Jury  of  having  brought  on  the  dif- 
ficulty with  a  man  who  was  out  on  a  peace- 
ful mission.  Under  the  authorities -we  are  of 
opinion  this  evidence  was  inadmissible,  and 
the  court  should  have  given  the  special  charge 
to  withdraw  It  from  the  Jury,  especially  so 
in  the  light  of  the  argnmeot  ttsed  by  state's 
counsel.  Gant  v.  State,  56  Tex.  Cr.  B.  284, 
116  S.  W.  801;  Brumley  v.  State,  21  Tex. 
App.  222,  17  S.  W.  140,  57  Am.  Bep.  612 ; 
Johnson  v.  State,  22  Tex.  App.  206,  2  S.  W. 
609 ;  Pratt  v.  State,  58  Tex.  Cr.  R.  281.  100 
S.  W.  138 ;  Hunter  v.  State,  129  S.  W.  125. 

8.  Another  bill  redtee  that  while  Miss  Bes- 
sie Tucker,  daughter  of  deceased,  was  testi- 
fying, the  state  was  permitted  to  prove  by 
her  that,  as  defendant  approached  the  booss 
of  deceased  on  the  evening  <tf  the  homicide; 
her  brother  Jimmie  Tucker,  a  boy  abont  19 
years  of  age,  came  out  ot  the  yard  towards 
the  road  which  defwdant  was  traveling,  and 
that  Jlmmle  bad  a  gun  in  bis  hands,  and 
then  asked  the  witness  where  Jlmmle  was 
going  with  the  gun  and  what  he  was  going  to 
do  with  It.  Objection  was  urged  to  this,  be- 
cause the  record  did  not  disclose  any  tact 
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which  would  flhow  that  defendant  knew  that 
jlmmle  Tncker  was  goins  to  hunt  an  owl, 
and  that  dttTendant  could  not  be  bound  or 
prejudiced  by  the  undlBdoaed  Intention  of 
Jlmmle  Tucker  In  coming  out  of  the  yard 
with  a  gun  In  sight  of  the  place  where  the 
difficulty  occurred  and  in  about  ITS  yards  of 
the  place»  and  <Mily  sufficient  time  elapsed 
from  the  time  defendant  passed  Jlmmle  Tuck- 
er until  the  difficulty  to  allow  d^endant  to 
ride  that  distance  in  a  gallop,  or,  as  the 
wife  of  deceased  pat  it,  In  a  run  on  his  horse. 
These  objections  w^  all  overruled,  and  the 
witness  stated  that  Jlmmle  was  going  to 
shfwt  an  owl  across  the  road  over  by  the 
tank  dam,  all  of  wblch  was  referred  to  In 
argument  of  coansel  for  the  state  over  appel- 
lant's objection,  nils  bill  Is  not  clear  and 
explicit ;  but  upon  another  trial  this  evldrace 
should  not  be  used  against  appellant,  unless 
there  is  some  evidence  or  fact  to  show  that 
appellant  was  put  upon  notice  of  the  purpose 
or  intent  of  Jlmmle  Tucker  in  making  hla  ap- 
pearance with  the  gnu.  One  of  the  theorlra 
of  appellant  was  that  Jlmmle  Tucker  and  his 
father  were  acting  together  In  an  attack  up- 
on Mm,  and  that  as  he  passed  the  bouse  the 
son  came  out  with  a  gun  going  In  the  direc- 
tion of  his  father,  and  following  appellant, 
who  was  also  traveling  in  the  same  direction 
along  the  public  road.  Upon  another  trial 
we  are  of  opinion  that.  If  objection  Is  urged 
to  this  testimony  as  it  le  here  presented.  It 
should  not  be  permitted  to  go  to  the  Jury.  In 
order  to  use  this  character  of  evidence  gainst 
appellant,  the  state  must  by  some  means 
show  that  appellant  was  aware  of  the  pnr- 
pose  of  Jlmmle  Tncker  In  coming  out  upon 
the  road  and  following  along  behind  him 
with  a  gun.  See  authorities  already  cited  on 
the  preceding  proposition. 

As  these  matters  are  presented,  we  are  of 
opinion  that  the  evidence  in  regard  to  the 
peacefnl  mission  of  deceased  In  hunting  his 
cows,  under  the  circumstances  stated,  was 
Bofficlently  erroneous  and  injurious  to  require 
a  reversal  of  the  Judgment. 

The  Judgment  Is  reversed,  and  t^e  cause  is 
Trauuded. 

McGOHD,  J.,  dlsqnalifled.  LAKE,  Special 
Judge,  sat  in  this  case. 


GALVESTON,  H.  &  H.  B.  CO.  v.  GREB. 

(Coart  of  CMvil  Appeali  of  Texas.    No7.  22, 
1010.    Rehearing  Denied  X>ec.  15,  1910.) 

1.  Baiuoads  (f  844*)— Collisions— Pbhtion 

— SumCIENCY. 

Where  the  petltfon  In  an  actl(»)  for  in- 
juries In  a  collision  at  a  railroad  crossing,  when 
conridered  as  a  whole,  charged  that  a  car,  and 
not  the  enf^ne,  struck  the  wagon  of  the  travel- 
er, a  general  demurrer  on  the  rroand  of  am- 
biguity In  the  petition  arising  from  the  fact 
that  the  allegationi  thereof  were  contradictory. 


In  that  It  itated  that  the  engine  collided  with 
the  wagon,  and  also  that  a  car  to  which  the 
engine  was  attached  atruck  the  wagon,  was 
pn^rly  overruled. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  IMg.  S9  1107-1112:  Dec.  Dig.  I  344.*] 

2.  DaUAOEB    (I  101*)— PERSONAL  InJUBIBS— 

Recovebt  roB  Mbdioal  Sebvices. 

One  suing  for  a  personal  injury  may  not 
recover  for  money  paid  for  m«dieal  senrices  un- 
less he  shows  that  the  cbaiges  Inenrrsd  therefw 
are  reasonable. 

[E)d.  Note.— For  other  casM,  see  Damages, 
Cent.  Dig.  H  li42-264 ;  Dec;  Dig.  {  101.*] 

8.  DAKAQES   iM  180*)— PSBSONAL  INJUBIES— 

Recovebt  vob  Medical  Sebvicks. 

A  petition  Id  an  action  for  a  personal  injury 
which  alleges  payment  bv  plaintiff  of  a  specified 
amount  for  medical  services  is  suffident,  in  the 
absence  of  a  speda]  exception  to  the  absence 
of  an  allegation  that  the  charges  are  reason- 
able, to  admit  evidence  of  that  fact. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  I  448;  Dec.  Dig.  |  100.*] 
4.  Pleadihg  (I  228*)— DBRora— BCAinncB  or 

Raisins. 

A  defect  in  a  petition  which  may  be  cured 
by  amendment  must  be  presented  by  special  ex- 
ception, and  cannot  be  taken  by  objection  to 
testimony  in  support  of  the  defective  averment 
[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  584-590 ;  Dec  Dig.  8  228.*] 

6.  TBIAL  (I  260*)  —  INSTBUOTIONS  —  SUTfl- 
CIENCT. 

Where  the  court  charged  that  one  salng 
for  a  personal  Injnry  had  the  burden  of  making 
out  his  case  by  a  preponderance  of  the  evidence, 
it  was  not  reversible  error  to  refuse  to  charse 
that,  unless  he  bad  dona  so,  the  verdict  should 
be  for  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  661-660:  Dec  DigTi  260.*] 

6.  Railboads  (I  345*)  —  OoixisiONS— Plead- 
ings—Evidence. 

niiere,  in  an  action  against  a  railroad  conir 
pany  for  injuries  in  a  collision  at  a  crossing, 
the  petition  alleged  that  plaintiff  exercised  prop- 
er care,  and  the  only  pleas  were  a  geoeru  de- 
murrer and  general  denial,  and  the  svidence 
showed  that  plaintiff  drove  across  the  track 
while  an  engine  and  cars  were  standing  near 
the  crossing,  and  while  there  was  nothing  to 
indicate  that  the  engine  and  cars  were  about  to 
be  moved,  and  there  was  no  one  near  the  cars 
to  give  warning  of  their  contemplated  move- 
ment the  issue  of  contributory  n^ligenoe  was 
not  raised,  and  a  cha^  sntHultting  that  Issue 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1113-1116;  Dec  Dig.  {  ZiS*P 

7.  Appeal  and  Bbbob      1003*}— Verdict- 

GONCLXJSIVENESa. 

The  court  on  appeal  may  not  set  aside  the 
verdict  as  against  the  preponderance  ot  the  evi- 
dence unless  the  verdict  Is  so  against  the  pre- 
ponderance of  the  evidence  as  to  be  manifestly 
wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (f  3938-S948;  Dee.  Dig.  | 
1003.*] 

8.  Appeal  and  Ebbob  d  1002*)— Vebdig^ 
Conclusiveness. 

Where  the  evidence  on  an  issue  was  con- 
flicting, and  an  equal  number  of  witnesses  tes- 
tified on  both  sides  <A  the  issue,  the  question 
was  for  the  jury,  and  Its  verdict  will  not  be 
disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  303&-3937;  Dec  Dig.  f 
1002.*] 


•Bur  othsrcaHS  see  SSBM  topic  and  NettoiNUUBER  In  DM.  Dig.  ft  Aio.  XHg.  Ker  No.  Series  *  Rep'r  Indsxes 


Digitized  by 


Google 


m 


182  SOUTHWEBTSBN  BBPOSTBB. 


(Tex- 


9.  Appeal  ard  Ebbob  (g  216*)— Ebrobs  iit 
iHSTBuonoNs— Questions  Reviewabi.e. 

A  part?  caoDot  complain  on  appeal  of  er- 
I    ron  in  inetnictiona  which  are  mere  cmiissions 
therein,  nnless  he  requested  proper  Inatractiona 
to  flupply  the  omissions. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  |  216:*  Trial,  Cent  Dig.  || 
G27-641.] 

10.  Appeaii  and  Ebbob  (8  1004*)— Pebbonal 
Injubies— Excessive  Damages. 

The  court  on  appeal  will  not  set  aside  a 
verdict  awarding  damages  in  an  action  for  per- 
sonal injnries  on  the  ground  that  it  is  excessive, 
unless  the  verdict  discloses  that  it  Is  the  result 
of  passion  or  prejudice,  or  other  improper  mo- 
tive. 

[EJd.  Note.— For  other  cases,  see  AiK>eal  and 
Error   Cent  Dig.  Sf  S»44r^W7;   Dec  Dig.  t 

Appeal  from  District  Coort,  Galveston 
County;  Clay  S.  Bri^,  Judge. 
.  Action  by  F.  a  M.  Greb  against  the  Gal- 
Testos,  Houston  &  Henderson  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

M.  B.  Kleberg,  for  appellant  Blaxisaie 
Jotansoii,  for  appellee. 

RESSB,  3.  F.  a  U.  Greb  sues  the  Gal- 
veston, Honston  'ft  Henderson  Railroad  Com- 
pany In  the  district  court  to  recover  dam- 
agea  for  personal  InJtuleB  snstabied  by  him, 
and  also  damage  to  the  wngon  In  which  he 
was  riding,  occasioned  by  a  collision  between 
a  car  of  defendant  and  the  wi^on  at  a 
street  crosshig  In  the  dty  of  Oalveston.  To 
the  action  defendant  pleaded  general  demur- 
rer and  general  denial  raily.  A  trial  with 
a  Jury  resulted  In  a  verdict  and  Judj^ent 
for  ^,668,  from  whidi  defendant  aiHwals. 

The  evidence  is  saffldent  to  show  Qiat  ap* 
pellee  waa  injured  snbstantially  u  alleged 
by  him  by  the  backing  of  a  car  In  a  train 
of  four  or  five  cars,  to  which  there  waa  at- 
tached an  ttiglne,  all  belonging  to  and  b^ng 
operated  by  app^ant,  against  a  wagon  In 
which  appellee  and  another  were  riding 
while  th^  were  crossing  the  tracks  of  ap- 
pellant at  the  Intersection  of  Thirty-Seventh 
street  and  said  trades.  The  evidence  Is  also 
saffldent  to  support  the  finding  of  the  jvry 
that  the  accident  was  proximately  caused  by 
the  negligence  of  those  in  charge  of  the  en- 
gine and  cars,  tbat  appdlee  waa  In  the  exer- 
cise of  due  care  tor  bis  own  safety,  and  that 
his  injuries  were  of  such  a  character  as  to 
authorize  a  verdict  for  the  amount  awarded 
him. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  In  overruling  the 
general  demurrer.  The  ground  of  demurrer 
here  urged  Is  that  the  allegations  of  the  i>etl- 
tlon  are  contradictory.  In  that  It  Is  stated 
that  the  engine  collided  with  the  wagon,  and 
also  that  a  car  of  the  several  to  which  the 
engine  was  attached  Btruck  the  wagon. 
There  may  be  a  slight  verbal  ambiguity  In 
the  language  of  the  petition  In  this  regard. 


but  it  clearly  appears,  when  the  whole  of  It 
is  considered,  that  It  charges  tbat  the  car, 
and  not  the  engine,  stnu^  the  wacon.  There 
Is  no  merit  In  the  assignment 

The  sec<nid,  third,  and  fourth  assign  roCTts 
present  substantially  the  same  question,  and 
are  overruled. 

The  petition  alleged  the  payment  by  ap- 
pellee of  certain  amounts  for  medical  serv- 
ices, but  did  not  allege  that  such  chaise* 
were  reasonable.  On  Uie  trial  he  introduced 
evldmce  that  the  chaises  w^  reasonable, 
to  which  lyipdlant  objected,  on  the  ground 
that  they  were  not  allied  to  be  reaaonable. 
Tho  objection  wub  overruled,  and  appelant 
excited,  and  presents  the  question  by  Its 
fifth  assignment  of  error.  It  has  been  fre- 
quently decided  that  no  recovery  can  be  had 
in  cases  of  this  character  for  money  paid  for 
medical  services,  medldne,  etc,  unless  the 
evidence  shows  that  the  charges  so  Incurred 
or  paid  are  reasonable.  Wheeler  v.  Railway 
Co..  91  Tex.  800.  43  B.  W.  876,  and  many 
other  cases.  But  we  have  been  unable  to 
find  a  case  where  the  question  here  presented 
was  raised.  Under  these  authorities,  this 
portion  of  the  petition  was  subject  to  special 
esoeptSaa,  but,  in  the  absence  of  such  excep- 
tion, we  think  the  objection  to  the  erldenoe 
was  pr<^rly  overruled.  It  has  often  been 
decided  that  objection  of  this  character 
^uld  be  presented  by  ^pedal  exception 
where  the  defect  can  be  cured  by  amend- 
ment, and  that  the  iwactlce  of  lying  In  am- 
bush for  one's  adversary  with  an  objectlcm^  to 
testimony  In  support  of  the  defective  aver- 
ment was  not  proper  practice. 

There  is  no  merit  in  the  sixth  assignment 
of  error.  Having  charged  the  Jury  that  the 
burden  of  proof  was  upon  plaintiff  to  make 
out  his  case  by  a  preponderance  of  the  evi- 
dence, it  was  not  reversible  error  to  refuse 
to  further  chai^,  as  requested  by  appellant, 
that  "unless  he  had  done  so,  the  verdict 
should  be  for  def^dant"  Some  presumption 
most  be  Indulged  tbat  the  members  of  the 
Jury  possess  ordinary  Intellig^ice.  It  they 
had  any  at  all,  they  could  not  fail  to  under- 
stand, under  the  court's  charge,  tiiat,  if 
plaintiff  had  failed  to  make  out  his  case  by 
a  preponderance  of  the  evldraee,  he  had  not 
met  the  burden  Imposed  upon  him  by  the 
law,  and  therefore  was  not  entitled  to  a  ver- 
dict Still  we  see  no  reason  why  the  addi- 
tional charge  requested  should  not  have  been 
given  If  appellant  desired  It  The  assign- 
ment is  overruled.  ElUs  v.  Brooks,  101  Tex. 
591.  102  S.  W.  M.  103  S.  W.  1196. 

The  appellant  requested  the  court  to 
charge  the  Jury  as  follows:  "The  Jury  la 
charged  tbat  In  crossing  the  track  of  the 
def^dant  it  was  the  duty  of  the  plaintiff  to 
conduct  himself  as  a  man  of  ordinary  pru- 
dence and  care  would  have  done  under  the 
circumstances  In  which  he  then  was,  and,  if 
he  failed  to  use  such  ordinary  care,  and  by 
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•o  dolnff  bronsht  about  or  con trt bated  to  his 
Injury,  be  would  be  ffollty  of  oontrttmtwy 
n^Ugoiee,  ftnd.  If  be  wu  so  gnUty  of  con- 
trlbntory  negligence^  the  plaintiff  cannot  re- 
cover." This  was  refased,  and  the  refnsal 
Is  made  the  gronnd  for  tbe  serenth  and 
•eli^ktb  assignments  of  error.  There  was  no 
plea  of  contrlbotory  negligence  on  flie  part 
«f  aivellant  The  only  pleas  were  a  gmwal 
demurrer  and  general  denial.  It  was  alleged 
in  tbe  petition  that  when  the  acddent  oc- 
«nrred  appellee  was  in  the  exercise  of  pn^r 
<»re  for  his  own  safety,  and  the  court  In  ita 
genual  charge  Instructed  the  Jury  fliat,  be- 
fore th^  could  return  a  Terdlct  for  plaintiff, 
they  must  find  from  tbe  evidence  not  only 
the  nei^lgence  ct  appellant,  but  that,  when 
appdlee  sustained  the  Injiwles,  be  *'was  in 
tbe  ezerdse  of  ordinary  care  for  his  own 
aafety."  The  rale  Invoked  by  appellant  Is 
tbna  dearly  stated  in  Gulf,  Ckilorado  ft  Santa 
F«  By.  Co.  V.  Allbrlgbt.  7  Tex.  Civ.  App.  23, 
26  S.  W.  2&1:  "Tbe  facts  raising  the  anea- 
tlon  of  contributory  negligence  all  came  out 
fn  tile  development  of  tbe  transaction  on 
which  tbe  plaintiff  r^led  tor  a  rea>Yery.  To 
entitle  him  to  recover.  It  was  necessary  for 
him  to  develop  that  transactlm,  and  show 
his  rdatlon  to  and  connection  with  it  It 
was  also  tba  rigAt  of  defendant,  by  cross- 
examination  ot  pUdttttfTs  witnesses,  and  by 
Introdnctton  of  its  own  witnesses,  to  cover 
tbe  same  ground,  and  show  the  whole  of  the 
occurrence  pot  In  issue  the  action.  If, 
when  thus  fully  develt^ied,  the  plalntifl's  con* 
nection  with  the  oolllBlon  was  such  as  pre- 
sented the  question  whether  or  not  he  was 
guilty  of  negligence,  which  helped  to  cause  it, 
the  deCendant  was  entitled  to  have  a  deci- 
sion of  it,  wbethffl  pleaded  or  not* — citing 
Mnrray  v.  Railway  Ga,  78  Tex.  3,  11  8.  W. 
125;  Railway  v.  Crowder,  63  Tex.  S02;  RaU- 
way  V.  Rlordan,  22  S.  W.  519.  To  bring 
the  present  case  within  the  role,  it  is  urged 
by  ai^lant  that  the  testimony  of  appellee's 
witnesses  and  himself  In  dev^oping  the  dr^ 
«nnatanoee  in  which  the  accident  oocnrred 
and  the  manner  of  It  suggested  tiiat  ai^ieUee 
\TO8  gullt7  of  omtrlhutory  negligence,  proxl- 
nuLtely  causing  the  accident,  by  attempting 
to  drive  across  the  tracks  of  aK>eUant  along 
the  street  In  question  at  a  point  where  tlie 
street  was  partially  blocked  by  tbe  car  stand- 
ing on  the  railroad  track  and  attached,  with 
several  others  in  tiie  train,  to  the  engine^ 
and  also  In  attempting  to  cross  only  ten  or 
twelve  feet  from  tiie  car,  when  the  width  of 
the  street  unobstructed  iQlowed  of  bis  cross- 
ing at  a  greater  distance  from  Qie  car. 

Hndi  stress  te  laid  upon  t3ie  fact  that  tbe 
engine  was  in  audi  plain  view  that  appellee 
must  have  sem  it^  and  that  It  was  attached 
to  tbe  car  standing  up  against,  and  partially 
■anx  oot  tbe  rtreet  a  f^  feet  We  think  it 
•can  make  no  dtfferratce  If  appellee  had  tes- 
tifled  tiiat  be  saw  the  engine.  The  case  tiieoi 
would  have  bew  tbat  appellee  driving  along 
«.  public  street  in  a  dty  some  80  feet  wide, 


<m  approadilng  tite  Interseetloik  cf  the  stieet 
with  the  railroad  track,  sees  three  or  four 
cars  to  which  Is  attadied  an  engtue,  tbe  rear 
car  projecting  over  the  line  of  the  street 
3  or  4  fMt  There  is  no  movem«it  of  en- 
gine or  cars.  They  are  standing  perfectly 
still.  Althougb  a  swltdunan  Is  kept  at  this 
crossing,  be  is  not  In  sl^t,  and  In  fSct  is  not 
there.  There  Is  no  one  at  cor  near  the  rear 
car  to  give  warning  at  the  contemplated 
movement  of  tiie  cars.  Ttawe  Is  absdutely 
nothing  to  indicate  or  suggest  that  the  en- 
gine or  cars  are  about  to  move.  Th«re  Is 
ample  room  to  drive  across  in  pwfMt  safety. 
We  cannot  aee  tbat  tbwe  Is  anything  in  these 
drcumstances  tbat  In  tbe  aUgbtest  degree 
suggests  that  a  man  €t  ordinary  care  would 
have  hesitated  to  drive  across  as  appellant 
did.  He  was  <m  a  public  crossing,  and  had 
as  mudi  right  there  as  appdlant  and  there 
was  nothing  to  IndlMte  any  danger  tbat 
those  in  diai^  of  tbe  englno  and  cars  would, 
without  warning,  move  the  cars  to  his  Injnry. 
It  is  of  no  significance^  and  certainly  does  not 
suggest  negligence  on  appellees  part,  tbat  he 
attonpted  to  cross  not  more  than  10  or  12 
feet  from  the  standing  car  when  the  width  of 
tbe  street  was  soffldent  to  allow  him  to  do 
so  30  or  40  feet  away.  The  distance  was 
ample  for  his  safety  if  tbe  cars  reniained 
standing,  and,  as  we  have  said,  ttten  was 
nothing  to  create  a  suspicion  tiiat  they  would 
move  btf ore  be  could  cross.  If  tbe  fftcts  had 
been  audi  as  to  require  a  charge  on  con- 
trlbutoiy  negllgenoe,  bi  the  absence  of  such 
plea,  as  stated  In  tbe  Alltw^t  Case,  we  do 
not  think  that  the  charge  of  the  trial  court 
was  sufficient  on  this  point  to  Justify  the 
refusal  of  the  charge  requested.  But  we  do 
not  think  that  the  evidence  was  such  as  to 
require  a  cha^  on  this  issue  in  the  alwence 
of  an  affirmative  plea  on  tbe  part  ot  the  de- 
fendant It  is  to  be  noted  that  the  aroel- 
lant's  witnesses  denied  that  l^e  car  moved,  or 
toudied  the  wagon,  bnt  stoutiy  insisted  Uiat 
the  horse  turned  around  suddenly  btfore 
reselling  tbe  track  and  orwtumed  the  wagon. 
So  whatever  evldmce  of  contributory  negli- 
gence thoe  Is  Is  offered  by  the  testimony  of 
axqpellM  and  his  witnesses  In  narrating  the 
occurrence.  Our  condnslon  Is  that  tha%  was 
no  error  in  refusing  the  charge  referred  to. 

What  we  have  said  dlapoees  also  of  the 
lUnth  assignmoat  of  error,  whldi  is  OTOTmled. 

In  Its  tenth  aaaignmoit  of  error  appellant 
con^lains  that  the  verdict  of  tbe  Jury  "is 
contrary  to  a  preponderance  of  the  evldmce, 
and  tbe  plaintiff  has  failed  to  prove  bis  case 
a  prepcmderance  of  tbe  evidence."  It  is 
only  when  tbe  vwdlct  is  so  against  tbe  pre- 
ponderance of  tbe  evldoice  as  to  be  mani- 
festly wrong  that  this  court  is  authorised  to 
set  it  aside  and  grant  a  new  trlaL  The  rec- 
ord  presents  a  rather  extraordinary  condi- 
tion. Some  five  or  six  witnesses,  indudlng 
appellee  and  a  companion  In  tbe  wagon  with 
him,  every  one  of  whom.  If  he  tells  the 
truttt,  was  In  a  position  to  see  plainly  the 
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entire  occnmsice,  testtfled  in  the  moat  posi- 
tive manner  to  tiie  collldon  of  the  moving 
car  with  the  wagon  on  the  croaalng,  the  orer- 
tnmlng  of  the  wagon  on  the  occapanta,  and 
cQDBeqneit  isjiiry  of  app^ea  On  the  other 
hand,  abont  an  eqnal  number  of  wltneaaei, 
■ome  of  them  tralnmra  In  diarge  of  this 
oiglne  and  train,  and  all  rlfl^t  on  the  spot, 
testified  that  while  driving  altmg  the  street, 
approaching  the  track,  but  before  getting  to 
the  track,  the  horse  enddoily  shied,  or  turn- 
ed, oTWtnmlng  the  wagon,  and  that  the  car 
never  moved  or  touched  the  wagtm.  Appel- 
lant's witnesses  were  the  first  to  get  to  ap- 
pdlee  and  assist  him.  The  eritoioe  presents 
peculiarly  a  case  which  It  was  for  the  inx7 
to  settle.  It  was  peculiarly  a  case  to  be  de- 
termined upon  a  x»oper  omUderatlffia  bf  the 
weight  the  evldoice  snd  the  credlUllty  of 
the  witnesses,  and  there  Is  no  warrant  for 
our  Interfftroice.  So  the  verdict  must  stand, 
as  against  this  objection. 

The  eleventik  and  twelfth  asslgnmentB  ct 
error  and  the  proportion  thereundor  are 
overruled  without  dlscnsslraL  What  Is  com* 
plained  of  were.  If  anytiilng,  mere  omissions 
in  the  chai^  to  be  siqiidlea,  if  deidred  by 
a^llant,  by  qmdal  InstracOons,  which 
should  have  been  asked  for. 

The  vradlct  Is  complained  of  as  enesslve^ 
It  is,  in  view  ot  the  erltoce^  eneedli^ly  lib* 
eral,  but  we  cannot  say  that  It  Is  so  large 
as  to  suggest  that  it  was  the  result  of  pas- 
don  or  prejudice  or  other  Impn^r  motive 
and  not  of  a  fair  omslderatlim  of  the  evl- 
d»ce.  We  believe  that  Is  the  rule  laid  down 
by  our  Supreme  Court  The  assignment  Is 
overruled. 

We  find  no  error  requiring  rerwsal,  and 
the  Judgment  Is  affirmed* 
Afflnnedi 


MOSHER  MFG.  CO.  v.  BOTLBS-t 
(Ooart  of  Civil  Appeals  of  Texas.    Nov.  10, 
1910.    Rebeariiig  Denied  Dec.  10,  1910.) 

1.  BfASTBB  ARD   SiBVANT   (|  192*)— FELLOW 

Sebvanis— Who  Abb. 

A  servant  Injnied  in  consequence  of  negli- 
gent work  done  ay  aeTvanta  btfore  his  employ- 
ment began  and  sneh  servants  are  not  teUmr 
servants. 

[Ed.  Note.— iFor  other  casea,  see  Master  and 
Servant,  Dec  D^.  t  192.*] 

2.  Affbai,  asd  Sbbob  ({  887*)— Vxediot— Re- 
view. 

The  court  in  reviewing  the  snffidenCT  of 
the  evidence  must  talce  the  evidence  &s  a  whole. 

[Bd.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Dec  Dig.  i  837.*] 

a  Masixb  ahd  Sebvant  (S  196*)— Fellow 

Sebvants— Who  Abe. 

A  servant  of  a  mannfactnrer  engaged  In 
stmctural  "work,  who  is  employed  In  a  building 
as  a  meml)er  of  the  rivet  gang,  and  a  cose rv ant 
engaged  in  piling  steel  beams  in  the  yaid,  are 
not  fellow  servanta. 

[Bd.  Note. — Fot  otiier  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  875-878^  48fr-488;  Dec 
Dig.  I  196.*] 


4.  MaSTVB  and  BEBVAira  d  iNfUET  FO^ 

SeBVANT— LlABIUTT. 

The  rule  that  a  maater  is  not  liable  ordl- 
narilv  for  the  negligent  act  of  a  foreman  proxi- 
mately resulting  in  injury  to  a  servant,  unless 
the  foreman  had  the  power  to  «nploy  or  dia- 
eharge  the  servant,  does  not  apply  to  a  ton- 
man  giving  .(wdera  to  those  who  have  been 
placed  by  the  maater  under  him  to  work,  and  In 
reference  to  woik  under  his  control,  but  he 
speaks  for  the  maater  and  la  a  vice  principal. 

[Bd.  Not&— For  otbcdr  cases,  see  Haater  and 
Servient,  Cent  Dig.  H  ^^4,-  Da&  Dig.  | 

5.  MAsma  AiTD  tovAiTT  Q  278*)— iHJtm  n» 
Skbvant— Neolioekce. 

evidence  heU  to  Justify  a  finding  that  a 
servant  was  injured  through  the  Qegligeucc  <tf  a 
foreman  while  acting  aa  a  vice  principaL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  U  97&-87&,  978-980;  Dec 
Dig.  i  279.*] 

6.  Masteb  and  Sebvant  (S  107*)— Injubt  to 
Sebvant— Safe  Place  to  Wobk. 

Where  a  servant  of  a  manufacturer  of 
structural  wod,  emplived  in  a  building  as  a 
member  of  tba  rivet  gang,  was  ordered  to  pick 
up  Bcraps  of  iron  between  ^es  of  steel  beams 
In  the  yard  of  the  factory,  the  manufacturer 
was  required  to  exercise  reasonable  care  to 
make  the  place  for  the  servant  in  which  to  woA 
reasonably  aafe,  and  where  the  beams  were  un- 
safely plied,  and  the  servant  was  Injured  in 
consequence  of  a  pile  falling  on  him,  tbe  maa- 
ter was  liable 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  H  tOBhSok  212,  SXA,  2S5; 
Dec.  Dig.  I  107.*r  «^ 

7.  Mastbb  and  Sebvant  (|  286*)— Injubt  to 
Sebvant  —  Negijoencb  —  QtnsnoN  roB 

JUBT. 

In  an  action  for  injurlai  to  a  servant  cann- 
ed by  the  falling  on  tiim  of  a  pile  of  steel  beams, 
evidence  held  to  require  submission  of  the  issne 
whether  tbe  maater  furnished  the  servant  a 
reascmably  safe  place  in  which  to  work. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {§  1010-1050;  Dec  Dig.  i 
28a*] 

8.  Masixb  and  Sebvant  (|  288*)— Injury  to 

SEBVAHr-CORTBIBnTOBT  NBOUOENCE. 

Whether  a  servant  injured  by  the  fsning 
on  him  of  a  pile  of  steel  beams  was  guilty  <x 
contributory  negligence  arisli^  from  the  fact 
that  he  knew  of  the  dangerous  condition  <A  the 
pile        under  the  evidence,  for  tbe  jury. 

[Ed.  Note.— For  other  eases,  see  Maater  and 
Serrant,  Cent  Dig.  iS  108fr-1182;  Dec  Dig.  | 

9.  Masieb  and  Servant  (I  288*)— Injubt  to 
Sebvant— AssuuFTioN  or  Risk. 

Whether  a  servant  injured  by  the  tailing  on 
falm  of  a  pile  of  ateel  beams  assumed  the  lidc  of 
injury  held,  under  the  evidence,  for  tbe  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servtmt.  Cent  Dig.  H  lOttS-1088;  Dec  Dig.  | 

10.  Masteb  and  Sebvant  (|  294*)— Injubt 
to  Sebvant— Evidence— iNBTBUcnoNB. 

Where,  In  an  action  for  Injuries  to  a  serv- 
ant, by  tbe  falling  on  him  of  a  pile  of  sted 
beams,  there  was  evidenoe  that  the  pile  was 
stacked  before  the  servant  commenced  woric  foe 
the  master,  an  Instruction  that  the  master  was 
not  responsible  for  ttie  negligent  act  of  fellow 
servants  was  properly  guallfied  by  adding  that» 
if  the  pile  waa  sta««a  before  the  semnt  be- 
gan work,  the  charge  on  fellow  servants  was  not 
applicable. 

[Ed.  Noter-SV>r  other  cases,  see  Master  and 

Servant,  Dec  Dig.  I  S84.*] 


•For  ottier  cases  sea  same  tople  and  lectloa  NUKBER  la  Deo.  Die.  a  Am.  Dig.  Key  No.  Series  *  R«*r  Xntexss 
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Appeal  from  District  CAmtt  Dftllat  Goiixi- 
ty ;  R  B.  Muse,  Judge. 

Action  by  T.  W.  Boyles  against  the  Modiw 
Blanatectnrlng  Gompany.  Frcon  a  Judgmant 
for  plaintiff,  defendant  i^ipeals.  Affirmed. 

Harry  P.  Lawtlier  and  HoUoway  &  Hol- 
loway,  for  appelant  Garden,  Starling,  Car- 
den  ft  Hemphill,  for  aK>ellee. 

TAI4BOT,  J.  This  Is  a  personal  Injnry 
stilt  There  Is  no  amtTorersy  orer  the  plead- 
ings, and  the  evidence  Justifies  the  following 
conclnslons  of  fact:  The  defendant,  at  the 
time  the  plaintiff  received  the  Injuries  com- 
plained of  by  him,  was  a  private  corpora- 
tion oigaged.  among  other  things,  In  the 
bnslnras  of  manufacturing  and  r^irlng  ma- 
cWnery,  staircases,  flie  escapes,  and  In  do- 
ing stroctural  work.  In  the  operation  of 
its  tmslness  it  maintained  a  laxg^  building 
and  yard  In  which  the  diflrarent  kinds  of 
work  incident  to  its  business  was  performed. 
In  tlie  yards  the  defendant  bad  stored  a  num- 
ber ct  steel  or  metal  beams,  called  "I-beams," 
which  were  pUed  one  upon  the  other  In  sep- 
arate stacks  or  tiers,  ranging  In  height  from 
perbaiM  two  to  five  feet  These  beams  were 
from  40  to  60  feet  In  length,  from  6  to  18 
Inches  In  width,  welgbed  alNiut  600  pounds, 
and  the  piles,  or  some  of  them,  were  stacked 
rather  close  to  eadi  other.  The  proper  and 
safe  way  to  pile  the  beams,  so  they  would 
not  ftU  down  or  tumble  over,  was  to  place 
one  on  tap  of  the  other  with  the  flange  of 
each  lo<±lng  the  other;  but  Oiey  were  not 
plied  that  way.  They  were  piled  so  that  the 
flanges  or  some  of  them  were  not  close  to- 
gether, and  so  that  some  of  the  beams  were 
not  straight  and  this  made  than  unsteady. 
On  December  19,  1007,  the  plaintiff  Boyles 
was  in  the  employ  of  the  defendant  and 
while  in  the  discharge  of  his  duties  wm 
seriously  and  permanently  injured,  substan- 
tially as  alleged  by  him,  through  the  negli- 
gence of  the  defendant  He  was  not  guilty 
of  contributory  negligence,  nor  did  he  assume 
the  risk  of  injury  from  the  manner  in  which 
the  beams  w^  stacked.  Plaintiff  went  to 
work  first  with  the  yard  gang.  Aftn  work- 
ing  with  this  gang  a  few  weeks,  he  was 
pnt  to  work  on  the  inside  of  the  building 
with  what  was  known  as  the  "rivet  gang." 
His  tegular  employment  was  with  the 
rivet  gauft  but  at  the  time  be  received  his 
injuries  he  was  pitting  up  scrap  Iron  lying 
in  the  yard.  He  was  Instructed  to  do  this 
work  by  Joe  Miller,  who,  plainUff  says,  was 
defendants  second  foreman  or  "straw  boas" 
in  diarge  of  the  work;  Walter  Hunt  being 
the  general  foreman.  While  plaintiff  was 
between  two  piles  of  I-beams  picking  up 
scraps  of  iron  as  directed  by  Miller,  one  of 
the  piles  totaled  over,  fell  upon  and  broke 
one  of  bis  legs  In  two  places.  At  the  time 
of  the  accident,  other  employ^  of  the  de- 
ftndant  were  at  work  taking  dovm  an^  re- 
stacking  pllM  of  beams  in  the  yard,  but 
were  not  then  engaged  In  taking  down  or  re- 


stacking  the  particular  iiUe  of  beams  that 
fell  upon  and  injured  the  plaintiff.  The 
pid^lng  up  of  the  scrap  Iron  and  resta(^g 
the  jiiles  of  beams  was  preparatory  to  the 
taking  oi  stodc  by  the  defendant  The 
grounds  of  negligence  alleged  by  plaintiff 
are,  in  substance,  the  tallure  of  Uie  d^eud- 
ant  to  furnish  him  a  safe  place  in  which 
to  wotk,  ta  that,  It  failed  to  exercise  ordi- 
nary cars  to  so  stack  the  beuns  which  fell 
upon  him,  as  that  they  would  be  in  a  rea- 
sonaUy  safe  omdlticm,  and  so  tiiiey  would 
not  topple  over  or  fall;  dbectlng  and  causing 
I^intlff  to  go  tato  a  dangerous  place,  wfaldi 
was  known  to  It  or  in  the  ezadse  ot  ordi- 
nary care  eonld  iuve  been  known  by  It  and 
which  was  unknown  to  plaintiff;  failure  to 
Inqwct  said  pile  of  beams  and  to  discover 
their  dangerous  condition.  The  defenses 
were:  A  general  denial,  contributory  neg- 
Ugoice,  and  assmned  tUk;  that  If  plaintiff 
was  injured  as  alleged,  the  same  was  the 
result  of  the  negligence  of  a  fellow  serv- 
ant; tlut  the  conditions  of  i^ntlffs  work- 
ing place  were  constantly  changing  by  rea- 
son of  his  fellow  servants,  composing  the 
yard  gang,  taking  down  and  restacking  the 
piles  of  beams  to  the  yard  pr^Muatory  to 
taking  an  Invoice  of  the  stoclc,  nsiderlng  in- 
arollcable  the  safe-^ace  rule.  A  Jury  trial 
resulted  to  a  verdict  and  judgmont  for  plain- 
tiff to  the  sum  of  t7,00(^  and  the  defendant 
appealed. 

Appellant^B  first  assignment  of  wror  com- 
plains of  the  court's  refusal  to  give  a  special 
charge  requested  by  It  directing  a  verdict 
in  Ita  favor.  The  proposltltms  urged  under 
this  assignment  are  to  tlie  effect:  (1)  That 
It  was  provoi  that  the  pile  of  beams  wtaldi 
fell  upon  B(9lea  bad  bem  stacked  by  mem- 
bers of  the  yard  gang  after  he  had  com- 
menced to  work  for  appellant^  and  that  tt 
was  an  admitted  tact  that  the  members  of 
the  yard  gang  were  fellow  servanta  with 
plahitiff;  (2)  that  Joe  Miller  was  slmi^y  a 
straw  boas  with  no  power  to  hire  and  dla* 
diarge,  and  admittedly  a  fellow  servant  with 
philntlff;  (3)  that,  if  the  ^e  of  beams  was 
Improperly  stacked,  the  same  was  an  open, 
apparent  and  obvloua  tact  with  equal  op- 
portunity on  the  part  of  the  plaintiff  with 
defendant's  foreman.  Hunt  to  know  the  sam^ 
and  that  the  same  was  known  to  plaintiff,  or 
In  the  exercise  of  ordtaary  care  should  have 
been  known  to  him;  (4)  it  was  uncontro- 
verted  that  at  the  time  and  place  of  tbe  ac- 
cident plaintiff  and  the  yard  gang  were  all 
engaged  in  the  yard  in  work  preparatory  to 
taking  stock,  by  reason  of  which  the  con- 
ditions about  the  place  where  plaintiff  was 
burt  were  conttanally  changing,  a  tact  open 
and  apparent  to  plaintiff,  and  hence  be  as- 
sumed the  risk,  the  safe-place  rule  not  ap- 
plying; (5)  wliere  the  servant  knows  the 
danger,  or  If  he  should.  In  the  exercise  of  or- 
dinary care,  have  necessarily  become  aware 
of  the  danger  In  tbe  prosecution  of  his  work, 
he  assumes  the  risk  notwithstanding  tbe 
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master  may  have  negllgoitlr  ordered  him  In- 
to the  dangerous  place;  <6)  the  defendant 
was  not  an  Insurer  of  the  safety  of  Its  prem- 
lees,  but  was  only  required  to  use  ordinary 
care  to  ke^  them  reasonably  safe;  that 
plaintiff  vent  to  work  for  the  defendant  on 
September  10,  1907,  and,  If  the  pile  of  beams 
which  fell  on  him  were  stacked  before  that 
time,  the  burden  was  on  him  to  show  that  it 
fell  because  of  Inherent  defects  which  were, 
or  should  In  the  exercise  of  ordinary  care 
hare  been,  known  to  the  def^idant. 

We  have  carefully  examined  the  record  and 
read  with  care  the  evidence  quoted  in  the 
briefs,  and  much  of  it  as  found  in  the  state- 
ment of  facts  sent  this  court,  and  we  do  not 
find  anywhere  the  admission  asserted  by  the 
appellant  that  plaintiff  and  Joe  Miller  or 
plaintiff  and  the  yard  gang  were  fellow  serv- 
ants; nor  do  we  find  that  It  was  conclu- 
slvdy  established  by  the  evidence,  either  that 
such  relationship  existed,  or  that  the  pile  of 
beams  whidi  fell  over  and  upon  the  plaintiff 
had  been  stacked  or  undergone  any  material 
change  with  reference  to  the  manner  fn 
which  they  were  originally  stacked,  after  he 
commenced  to  work  for  appellant.  The  wit- 
ness Rainwater  testified :  "I  remember  when 
plaintiff  (Boyles)  went  to  work  for  defendant, 
and  that  pile  of  beams  was  there  when 
Boyles  started  to  work  for  defendant  They 
were  in  the  same  condition  before  he  went 
to  work  there  as  they  were  when  they  fell 
on  him  and  during  the  time  between  the  time 
when  th^  were  first  piled  and  the  time  when 
he  got  hurt"  W.  T.  Hamm,  a  witness  of- 
fered by  the  appelant  testified:  "I  went  to 
work  there  for  the  Mosher  Manufacturing 
Company  on  the  27th  day  of  August  ld07, 
and  this  stack  of  beams  that  fell  over  on 
Boyles  was  there  when  I  went  there."  Ap- 
pellant's foreman,  Hunt,  testified:  "I  have 
no  Idea  how  long  this  pile  of  beams  that  they 
told  me  had  fallen  over  on  Boyles  had  been 
there  in  the  yard.  I  don't  know  who  stacked 
it  except  It  was  the  yard  gang.  •  •  •  I 
don't  think  I  have  any  knowledge  of  just 
bow  long  It  had  been  there."  And  Joe  Miller, 
who  directed  plaintiff  to  pick  up  the  scrap 
Iron,  said:  "I  coold  not  tell  yon  when  that 
pile  of  beams  that  fdl  over  on  plaintiff  was 
put  there." 

If  the  beams  were  stacked  before  plaintiff 
commenced  to  work  for  the  defendant,  then, 
of  course,  the  members  of  the  yard  gang  who 
stacked  them  were  not  fellow  servants  with 
the  plaintiff.  There  was  testimony,  it  is 
true,  from  which  the  jury  might  have  reached 
the  conclusion  that  the  pile  of  beams  in  ques- 
tion was  stacked,  or  some  of  them  placed  up- 
on the  pile,  after  the  plaintiff  began  working 
for  the  defendant;  but  taking  the  evidence 
as  a  whole,  which  must  be  done,  it  raised 
the  issue  of  fact  whether  the  beams  were 
stacked  before  or  after  plaintiff  commenced 
to  work  for  d^endant  and  whether,  If  stack* 
ed  afterwards,  the  plaintiff  was  a  member  at 
that  time  of  the  yard  gang,  and  such  issoes 


were  properly  sublnitted  to  the  Jury  for  thdr 
determination.  There  is  evidence  tliat  the 
plaintiff,  wh&i  he  first  b^an  to  work  for  the 
defendant,  was  made  one  of  the  yard  gang ; 
that  after  he  had  worked  In  this  department 
of  service  for  a  few  weeks,  he  was  transfer- 
red to  the  rivet  gang  and  put  to  work  on 
the  inside  of  the  building.  Whether  the  pile 
of  beams  was  stacked  while  plaintiff  was  a 
member  of  the  yard  gang,  assisting  In  such 
work,  or  while  he  was  a  member  of  the 
rivet  gang,  was  a  question  for  the  jnry.  If 
plaintiff  was  a  member  of  the  rivet  gang 
when  the  beams  were  stacked,  then  it  cannot 
be  said  that  his  injuries  were  the  result 
of  the  negligence  of  a  fellow  servant  in  im- 
properly stacking  the  beams.  Again,  whether 
Joe  BUUer  and  the  plaintiff  were  fellow  serv- 
ants may  have  been  an  Issuable  fact ;  but  we 
are  inclined  to  think  Miller  was  a  vice  prln- 
clpaL  Construing  the  evidrace,  however, 
most  favorable  to  appellant,  whether  such  re- 
lation existed  or  not  was  a  qnesticm  for  the 
Jury.  The  prlndpa!!  testimony  touching  the 
position  and  authority  of  Miller  over  the 
plaintiff  Is  as  follows:  Milla  himself  teati- 
fled:  "My  position  Is  laying  ont  the  work. 
All  I  know  is  that  they  call  me  an  iron  work- 
er. Some  pf  the  men  called  me  a  straw  boss. 
I  know  what  a  straw  boss  is.  A  straw  boss 
Is  one  that  gets  instructions  from  the  gen- 
eral foreman  and  turns  It  over  to  the  hands 
working  under  him.  Mr.  Bunt  Is  the  general 
foreman  down  there  of  the  structural  depart- 
ment I  did  not  hire  or  dlsdiarge  anybody 
down  there.  I  have  got  no  authority  to  hire 
or  discharge  anybody  down  there.  *  •  • 
I  don't  know  how  long  plaintiff  bad  been 
picking  up  scrap  iron  at  the  time  be  got  hurt 
I  told  hUn  to  pick  up  scrap  iron  that  morn- 
li^.  I  told  him  to  pick  up  the  scrap  iron  and 
pUe  it  up  in  a  close  pile  where  we  could  weigh 
it  handy.  I  did  not  tell  the  plaintiff  to  go 
down  betwe^  the  piles  of  beams  and  pi<^  up 
scrap  Iron."  Hunt  testified:  "I  am  now  and 
have  been  foreman  of  Mosher  Manufacturing 
Company  for  six  years.  My  duties  In  that 
connection  are  looking  after  the  plant  and 
hiring  and  discharging  men.  I  put  Mr.  Mil- 
ler in  charge  of  those  men  there  connected 
with  the  yard  gang,  and  they  did,  or  were 
supposed  to  do,  what  he  told  them  to  do  in 
that  respect,  and  with  respect  to  the  men 
under  him,  and  with  respect  to  the  work  to 
be  done  there  In  the  yards.  He  had  general 
authority  with  respect  to  these  matters  down 
there."  Plaintiff  Boyles  testlfled:  "I  worked 
under  Walter  Hunt  and  Joe  Miller  down 
there.  I  worked  under  both  of  theuL  They 
were  both  my  foremen.  *  •  •  Joe  Miller 
gave  me  orders  to  pick  up  the  scrap  Iron. 
Joe  Miller  was  the  second  foranan  down 
there.  1  obeyed  either  Mr.  Hun^s  or  Joe 
Miller's  instructlonsL  Joe  Miller  gttia-ally 
gave  ns  orders.  *  *  *  I  think  I  worked 
three  days  on  the  Inside  pdddng  that  op 
(scrap  iron).  When  I  got  through  with  that 
be  (Miller)  told  me  to  go  oatald^  and  Just 
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before  X  got  hart  I  hmd  gathered  It  (the  scrap 
iron)  all  up  «zcept  between  those  stacks  of 
steel,  and  he  (MUler)  says:  'Boyles,  there  is 
some  scrap  inni  over  there  among  that  steel ; 
pick  that  opL*  •  •  •  I  don't  think  It  was 
over  flve  minutes  before  I  got  hart  that  be 
told  me  to  go  In  among  those  8ta(^  of  steel 
and  get  the  scrap  iron  oat  ct  tSiere," 

It  does  not  appear,  so  far  as  we  have  dis- 
covered, that  BtUler.  at  or  aboat  the  time 
plaintiff  was  injured,  was  engaged  eitlwr  In 
plcklDg  up  scrap  Iron  or  assisting  in  tak- 
Ins  down  and  restaddng  the  piles  of  beams. 
The  names  of  sereral  employte  doing  the  lat- 
ter work  are  glT^;  but  MiUer's  name  does 
not  appear  among  them.  The  only  cmmec- 
tton  which  he  is  shown  to  have  had  with  the 
matter  was  to  direct  the  plaintiff  and  other 
employte  at  work  in  the  yard  to  do  the  par- 
ticular work  each  was  performing  at  the  time 
plaintiff  was  injured.  Now,  while  it  Is  setr 
tied  by  the  decUriMU  ot  this  state  that  the 
master  Is  not  liable,  ordinarily,  for  the  neg- 
ligent act  of  a  foreman  or  boss,  ivoximately 
resulting  in  injury  to  a  fellow  aerrant,  un- 
less such  foreman  or  boss  had  the  poww  to 
employ  or  discharge  his  injured  fellow  serr- 
ant,  yet  we  understand  that  this  rule  doea 
not  apply  to  an  act  of  the  foreman  or  boss 
which  from  Its  very  nature  must  be  regarded 
as  the  act  of  the  master.  A  foreman  glvlhg 
orders  to  those  who  have  been  placed  by  the 
master  under  him  to  work,  and  In  reference 
to  work  under  his  control  and  Bupervlslon, 
necessarily  speaks  for  the  master,  and  In  each 
case  Is  a  vice  principal  as  to  those  over  whom 
he  la  given  such  authority.  Bering  Mfg.  Co. 
r.  Femelat,  3S  Tex.  Civ.  App.  36,  70  S.  W.  869; 
Lantry-Sharpe  Contracting  Co.  t.  McCracken, 
117  S.  W.  453.  In  the  last  case  dted,  the 
ccKomon-law  rule,  which  is  applicable  In  this 
state,  in  cases  not  affected  by  our  statute,  Is 
stated  thas:  "The  superior  swrant  who  is 
given  the  right  to  employ  and  discharge  those 
over  whom  he  exercises  supervision  is,  as 
to  such  employes,  while  engaged  in  the  serv- 
ice of  the  master,  a  vice  principal  r^ard- 
less  of  the  grade  of  service  in  which  he  may 
be  engaged  at  the  time;  while  one  merely  au- 
thorized to  control  or  direct  the  operations  of 
other  employes  la  such  vice  prindtHil  only 
when  exercising  the  delegated  functions.  If, 
for  instance,  an  agent  of  the  latter  class 
should,  while  In  the  performance  of  some 
service  of  the  same  grade  wltb  those  over 
whom  he  Is  placed,  negligently  cause  an  In- 
jury to  another  employ^,  it  would  be  the 
act  of  a  fellow  servant,  because  the  superior 
would  not,  in  that  instance,  be  acting  at  the 
time  as  the  representative  of  the  master;  but, 
if  the  injury  should  be  caused  by  the  n^l- 
gence  of  an  agent  endowed  with  the  power  to 
employ  and  discbarge,  It  would  be  the  act  of 
the  vice  principal,  and  tbe  master  would  be 
llaUe,  for  the  reason  that  such  agent  la  at 
all  times,  as  to  his  subordinates,  the  repre- 
sentative of  the  master.  A  mere  foreman, 
wtthoat  pmrar  to  employ  and  discharge,  may 


therefore  be  a  vice  principal  wh&i  Erecting 
the  operations  of  other  employte  over  whom 
he  exercises  supervlslou,  and  a  fellow  servant 
as  to  audi  employte  when  co-operating  with 
them  in  the  perf<mnance  of  their  duties." 

We  are  also  of  the  opinion  that  the  "safe- 
place  rule"  was  clearly  applicable  under  the 
evidence,  and  that  it  cannot  be  said  as  a  mat- 
ter of  law  that  plaintiff  assumed  the  risk  of 
the  danger  in  going  between  the  piles  of 
beams  to  pick  up  the  scrape  of  Irm.  He  was 
not  oigaged,  with  tbe  members  of  the  yard 
gang,  in  taking,  down  and  restacklng  the 
piles  of  beams  situated  in  the  yard.  On  the 
contrary,  he  was  engaged  In  an  entirely  dif- 
ferent character  of  work,  namely,  picking  up 
scrap  iron  and  placing  it  In  piles  to  itself, 
which  was  lying  scattered  over  the  yard. 
This  work  of  Itself  was  not  dangerous,  while 
that  of  taking  down  and  restacklng  the  beams 
would  be  attended,  perhaps,  with  more  or 
less  danger.  The  beams  that  were  being  tak- 
m  down  and  iesta<Aed  were  In  separate 
stacks,  and  only  one  stack  being  taken  down 
at  a  tlmew  The  stack  tliat  fell  upon  plaintiff 
was  not.  being  takm  down  or  restacked  or 
otherwise  being  Interfered  with  at  the  time 
it  fell,  and  hence  the  condition  of  the  place 
at  which  plaintiff  was  injured  was  not  un- 
dergdng  any  change  with  respect  to  the  pile 
of  beams  or  otherwise  by  the  work  of  the 
yard  gang  or  his  own  work  at  the  time  he  was 
injured  that  necessarily  endangered  to  any 
extent  his  presence  then.  Under  the  circum- 
stances shown.  It  was  the  dnty  of  the  defend- 
ant to  exercise  ordinary  care  to  furnish  plain- 
tiff a  reasonably  safe  place  in  which  to  work, 
and  a  failure  to  do  so  was  n^ligence.  Wheth- 
er the  beams  were  Improperly  and  unsafely 
piled,  and  the  danger  of  their  falling  obvious, 
or  whether  plaintiff  had  an  eqaal  opportunity 
with  the  defendant  to  know  the  condition  of 
the  pile  of  beams,  were  questions  of  fact, 
and  all  fully  aud  clearly  submitted  either  In 
the  court's  g^eral  charge  or  Q>eclal  charges 
requested  by  the  defendant  The  evidence 
bearing  upon  these  questions,  or  either  of 
them,  was  not  so  one  way  that  reasonable 
minds  could  not  draw  different  conclusions 
from  it  Whether  the  risk  of  danger  attend- 
ing the  work  being  performed  by  the  plaintiff 
was  one  ordinarily  Incident  to  his  employ- 
ment, or  whether  plaintiff  knew  of  the  dan- 
ger, or  in  the  exercise  of  common  prudence 
in  the  discharge  of  his  duties  must  neces- 
sarily have  known  It,  were  also  Issues  of  fact 
tliat  should  have  been,  and  were^  by  apxffo- 
prlate  charges,  submitted  to  the  Jury. 

The  sectmd,  third,  fifth,  sixth,  seventh,  and 
ninth  assignments  of  error  are  grouped  In 
appellant's  brief  and  complain  of  the  court's 
refusal  to  give  certain  i^MiClal  Instructions  re- 
lating to  the  subject  of  fellow  servants,  and 
the  law  governing  In  such  cases.  There  is 
but  one  proposition  made  under  these  sev- 
eral assignments,  whldi  Is  to  the  effect  that 
while  the  trial  court,  in  Its  general  charge 
and  in  the  special  chafes  requested  by  the 
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defradant,  Instracted  the  Jury  as  to  who  were 
fellow  serrantB  with  the  plaintiff,  and  that 
under  the  law  the  defendant  was  not  re- 
sponsible for  their  acts  of  negligence,  he  er- 
roneously qualified  the  same  with  the  In- 
struction that  said  charges  were  not  applica- 
ble. If  they  found  that  the  pile  of  beams  was 
ataclied  prior  to  the  time  plaintiff  commenced 
to  work  for  the  defendant  We  are  Inclined 
to  think  the  qnaliflcatlon  of  the  (diarge  was 
entir^y  correct  under  the  facts.  At  least 
it  f  umisbes  no  snflBdent  ground  for  a  rerwsal 
of  the  case,  and  the  awrignmgnta  will  be  cvet- 
mied. 

The  qnestlons  presented  by  the  other  assign- 
ments are  practically  the  same  as  those  raised 
in  assignments  already  discussed.  These 
qnestlons  have  been  decided  adversely  to  the 
cont^tlon  of  appellant,  and  further  consid- 
eration of  them  la  unnecessary.  While  the 
evidence  was  conflicting,  It  was  sufficient  to 
Justify  and  sustain  the  verdict  of  the  Jury. 
The  court's  charge  fairly  presented  all  the 
issues  raised,  and  no  substantial  injury  was 
done  the  aK>ellant  any  of  the  rolings  of 
which  complaint  Is  made. 

The  Judgmoit  of  the  court  b^w  is  there- 
fore atflrmed. 


TEXAS  ft  N.  O.  B,  CO.  r.  MURRAY. 

<Court  of  Civil  Appeals  of  Texas.    Nov.  16, 
1910.    On  MotiOQ  for  Rehearing, 
Dec.  14,  19ia) 

L  NBouosnoB  a  66*)— "PBOxniATE  Cacsb." 

Tbe  "proximate  cause"  may  be  the  prim- 
ary cause  BO  Linked  and  bound  to  the  events 
succeeding  that  together  they  create  one  con- 
tinuous whole,  one  event  bo  operating  on  the 
other  as  to  tie  the  result  to  the  primary  cause; 
but  to  JostUy  a  finding  that  such  act  ts  tbe 
jnoximate  cause  of  an  Injary,  it  must  appear 
that  the  injuiy  was  the  natural  and  probable 
coneeauence  of  the  act,  and  that  It  ought  to 
have  heen  foieseoi  in  the  light  of  attending 
circumstances. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cenl^  Dig.  H  6»,  70,  72;  Dec.  Dig.  %  M.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758-5769;  voL  ^  p.  7771.] 

2.  Neougihck  <S  62*)— PnoxnuTc  Gauss. 

To  fix  a  liability  for  damages  arising 
from  subsequent  accidents.  It  must  appear  that 
they  are  so  linked  and  bound  to  the  original 
negligence  comfdalned  of  as  to  make  a  natural 
whole,  and  that  there  was  do  indepnident  In- 
tervening cause,  or  that  the  Intervening  cause 
and  its  probable  or  reasonable  consequence 
could  have  been  anticipated  by  the  wrongdoer. 

[EU.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  76-79;  Dec.  Dig.  fi  62.'] 

8.  Neglioencb  (S  62*)— Pboxhcatk  Gaubx. 

The  negligence  of  one  causing  injury  to 
plaintiff's  right  leg  is  not  the  proximate  cause 
of  a  sulMeq^nent  mjury  sustained  to  plaintiff 
by  the  slipping  of  the  uninjured  left  foot  on  a 
slipper;  floor,  thereby  throwing  the  weight  of 
the  body  on  the  injund  teg,  causing  a  fracture 
thereof. 

[Ed.  Note.— For  ottier  cases,  see  Negligence, 
D^.  Dig.  I  62.»] 


Od  Motion  for  Etehearlng. 

4.  AFPBAL    AffD    EBBOB     (I  750*)— A0SION- 
HSKTS  or  EbBOB— QUBSTIONS  RmBWABU. 

An  assignment  of  error  that  the  court 
in  an  action  for  injuries  to  a  serranL  erred 
in  refusing  a  new  trial  on  the  ground  that  the 
testimony  showed  that  there  was  no  negligence 
of  the  master  anthorUng  a  cecttvery  hy  the 
servant,  is  soffldent  to  warrant  review  ci  tba 
evidence  on  the  inbject  of  negligence  aa  a 
whole  and  in  all  of  Its  parts. 

[E}d.  Note.— VVtr  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  750.*] 

5.  AfFBAX.  AMD  Bkbob  (|  882*)— Ihtitbd  Bb- 
BOR— IbOHT  TO  GOMPLAin. 

A  party  cannot  complain  of  an  erroneous 
Instruction,  where  he  requests  an  Instruction 
embodying  the  same  enor,  though  the  instroo- 
tion  was  refused. 

[EU.  Note.— For  other  cases,  see  Appeal  and 
Erron  Cent  Dig.  H  3581-^0;  Dec.  Dig.  1 
882.*] 

6.  Appeal  and  Ebbob  (|  882*)— Ihthed 
BOB— Right  to  Coupz.aik. 

Where  the  court,  in  emmeously  overrul- 
ing a  party's  objection  to  evidence,  committed 
itself  to  a  principle  afterward  embodied  in  its 
charge,  the  action  of  tbe  party  in  requesting 
instructions  recognising  the  instructiwi  embody- 
ing the  principle  did  not  amount  to  an  invita- 
tion to  commit  the  error. 

[Ed.  N<rte.— For  othur  case^see  Appeal  and 
^or^  Cent  Dig.  H  8680-8010;  Dee.  Dig.  i 

7.  NBouQEncB  (i  136*)— Pbozzmais  OAmn— 
QnasnoH  roB  Jubt. 

Whedier  the  n^iigence  resnltlDg  in  injury 
to  As  leg  <tf  an  employs  was  the  proximate 
cause  of  a  subsequent  mjury  to  the  employ^ 
caused  by  tbe  leg  giving  way  while  he  was  at 
woA  In  the  discharge  of  his  duties  lifting  a 
plank  Aeld,  under  the  evidence.  Cor  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  NegUgencs* 
Dec  Dig.  t  136.*] 

Appeal  from  District  Coort,  Harris  Coun- 
ty; Chaa.  E.  Ashe,  Judges 

Action  by  W.  J.  Murray  against  the  Tex- 
as &  New  Orleans  Railroad  Company.  From 
a  Judgment  for  plaintiff,  dtfendant  aHteals. 
Reversed  and  remanded. 

Baker,  Botts.  Parker  ft  Garwood,  Lan^ 
Wolters  &  Storey  and  Wm.  A.  Vinson,  for 
api>ellant  Presley  K.  Ewlng,  tor  app^ee. 

FLY,  J.  This  Is  a  suit  for  damages  aris- 
ing from  personal  injuries  allied  to  have 
been  caused  by  tbe  negligence  of  appellant 
It  was  alleged  that  appellee  was  an  onployfi 
of  appellant  and  while  engaged  in  bis  work, 
with  other  appellees,  in  the  yards  of  appe- 
lant, in  Houston,  "In  the  operation  of  a  hand 
or  push  car  for  defoidant,  and  while  they 
were  engaged  in  moving  such  push  car  ttom 
the  rails  of  one  of  defendant's  tnute  to 
another,  as  Incidental  to  and  as  a  part  of 
its  operation,  one  of  said  employes  of  defend- 
ant (one  Gibson)  did,  without  waxnlns  to 
plaintiff,  80  n^llgently  conduct  hlms^  In 
handling  tbe  end  or  part  of  the  car  he  was 
holding  as  to  cause  or  to  permit  it  to  fall  up- 
on or  be  thrown  against  platntlfTs  leg  and 
to  strike  tbe  thigh  thereof  a  few  iwAss 
above  the  knee  with  great  forcp  and  violence. 
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wberebj  his  leg,  thU^,  and  bip,  and  tbe  mus- 
cles and  nerrea  thereof,  aitd  cognate  mnwdeB 
and  nerrea,  were  bo  impaired  tbat,  as  a  nat- 
aral  and  proximate  result  thereof,  be  has 
BOBtained  the  Injuries  hereinafter  complain- 
ed of."  It  was  further  alleged  that  appellee 
continued  to  work,  asd  about  two  weeks  aft* 
er  the  Injuries  were  inflicted  be  was  again 
Injured  by  his  leg  giving  way  while  he  was 
handling  heavy  timbers,  and  again  about  one 
month  after  the  first  injury  he  slipped  on 
his  uninjured  leg,  and  thereby  threw  the  en- 
tire weight  of  his  body  upon  the  leg  which 
bad  received  the  blow  from  tbe  car  which 
gave  way  and  caused  him  to  receive  a  vio- 
lent fall  with  the  Injured  leg  doubled  nnder 
him,  and  became  utterly  helpless.  Tbe  cause 
was  tried  by  Jury  and  resulted  in  a  verdict 
and  jndgment  in  favor  of  appellee  for  |15,000. 

The  evidence  showed  that  appellee  was 
first  hurt  about  Septembw  16,  1907,  whilst 
he  and  three  other  men  were  engaged  In  lift- 
ing a  push  car  from  the  track  It  was  on  to 
put  It  on  another  track.  While  moving  the 
car  one  of  the  men  set  down  bis  comer  with 
euch  violence  as  to  Jerk  the  comer,  to  which 
appellee  was  holding,  out  of  bis  bands  and 
throw  It  against  his  1^  three  or  four  Inches 
above  the  knee  of  tbe  ri|^t  leg.  He  contin- 
ued bis  work  for  two  weeks,  although  he  suf< 
fered  some  pain  Id  bis  leg.  About  two  weeks 
after  tbe  Injury,  appellee  was  engaged  in  un- 
loading lumber  out  of  a  grading  car,  and  bis 
hurt  leg  gave  way,  and  be  "kind  of  dropped 
down."  He  suffered  very  much  from  that 
catastrophe,  and  he  quit  work.  -When  pay 
day  came  around  about  10  or  12  days  after 
tbe  second  hurt,  appellee  walked  to  the  shops 
ro  get  bis  money.  He  received  bis  check, 
went  downstairs,  and,  as  he  was  walking 
across  the  fioor  to  get  a  drink  of  water,  be 
slipped  on  bis  uninjured  leg  and  threw  out 
the  other  to  catch  his  weight,  and  he  stated, 
"It  went  down  with  me  sort  of  doubled  up, 
twisted  under  me."  There  was  sawdust  and 
oil  on  the  floor  that  caused  him  to  slip. 

Moody,  a  witness  for  app^le^  stated  the 
nrst  hurt  was  caused  by  his  negligently 
Rtumbllng  aud  throwing  tbe  car  against  ap- 
pellee. Tbe  bruises  on  appellee's  leg  consist- 
ed of  a  small  dark  place  on  it  Just  above  the 
knee.  He  heard  no  complaints  from  appel- 
lee about  the  Injury  until  the  accident  with 
tbe  lumber.  Dr.  Neubaue,  a  witness  for  ap- 
{lelle^  testified:  "Referring  to  tbe  blow  that 
counsel  has  questioned  me  about  and  the 
condition  of  tbe  man  as  I  found  him,  the 
blow  probably  would  not  cause  tbe  disloca- 
tion tbat  I  found  In  tbe  thigh  without  some 
other  Intervening  cause.  To  have  bis  history 
tbe  way  be  came  to  me,  if  there  is  any  con- 
fustCHi  about  it,  the  slipping  probably  gave 
rise  to  tbe  fracture.  Tbe  blow  Itself  would 
probably  not  cause  tbe  injury  up  here  with- 
out something  Intervening."  The  Injury  re- 
ferred to  was  a  fracture  of  the  thigh. 

The  appellee  alidad  that  the  blow  oa  the 

1B3S.W.-82 


leg  by  tbe  posh  car  was  the  jttoxlmate  cause 
of  all  the  injuries  received  by  him,  and  the 
cause  was  sutsnltted  on  that  theory  to  the 

Jury. 

The  facts  clearly  Indicate  that  the  second 
and  third  Injuries,  while  perhaps  made  pos- 
sible by  the  first  injury,  were  tbe  result  of 
Independent  agoicies  disconnected  with  the 
original  cause  of  Injury,  and  tbe  fact  that 
appellee  was  In  tbe  employ  of  appellant  at 
the  time  of  the  subsequoit  Injuries  should 
have  no  weight  in  considering  the  proximate 
cause;  but  the  case  must  be  considered  just 
as  though  he  had  no  connection  at  the  time 
with  tbe  service  of  appellant 

In  considering  tbe  question  of  proximate 
cause,  we  keep  in  view  the  principle  tbat 
cases  may  arise  where  an  Injury  Is  inflicted 
by  an  independent  and  disconnected  agency 
whl<di  has  supervened  and  brought  about 
the  result,  and  still  tbe  Injury  will  be  diarg- 
ed  to  the  original  caase.  This  doctrine  Is 
an  old  one,  which  has  been  reiterated  not 
only  in  the  federal  courts,  but  in  state  courts. 
In  tbe  cases  mentioned,  however,  the  inter- 
voilng  cause  and  its  [vobahle  consequences 
must  be  such  as  could  reasonably  have  been 
anticipated  from  the  original  act  of  negli- 
gence. Seale  v.  Railway,  60  Tex.  274,  07  Am. 
Rep.  602;  Railway  v.  Mussette,  86  Tex.  70S, 
26  8.  W.  1076,  24  L.  R.  A.  642;  Railway  v. 
Blgham,  90  Tex.  228,  38  S.  W.  162;  Shippers' 
Go.  V.  Davidson.  80  Tex.  Oiv.  App.  658,  80 
S.  W.  1062.  As  stated  In  the  last-cited  case: 
"The  proximate  cause  is  not  necessarily  the 
one  nearest  to  the  event,  bat  the  primary 
cause  may  be  the  one  proximately  respon- 
sible for  the  result,  although  it  may  operate 
through  one  or  more  successive  instruments. 
If  the  primary  cause  was  so  linked  and 
bound  to  the  events  succeeding  it  that  all  to- 
gether they  create  and  become  one  contlnu-  | 
one  whole,  the  one  event  so  operating  upon 
tbe  other  as  to  tie  the  result  to  the  primary 
cause,  tbe  latter  will  be  tbe  proximate  cause 
of  the  injury."  It  will  be  noted  that  In  that 
case,  as  well  as  tbe  cases  reviewed  therein, 
tbe  first  negligent  act  was  the  essential  force 
in  producing  the  Injuries,  although  other  and 
Independent  causes  co-operated  with  it  In 
producing  tbe  result  In  other  words,  tbe 
original  wrongdoer  bad  been  guilty  of  an  act 
of  negligence  from  which  it  might  have  been 
reasonably  anticipated  that  the  injurious 
effects  might  be  produced. 

It  is  said  In  the  case  of  Lane  v.  Atlantic 
Works,  111  Mass.  139,  tbat  "the  test  is  to  be 
found  In  the  probable  Injurious  consequences 
which  were  to  be  anticipated,  not  on  the 
number  of  subsequent  events  and  agoiclee 
which  might  arise,"  or,  as  differently  ex- 
pressed by  tbe  Supreme  Court  of  the  United 
States  in  Milwaukee  Railway  v.  Kellogg,  94 
n.  S.  469,  24  U  Ed.  266:  "It  Is  generally 
held  that  In  order  to  warrant  a  finding  that 
negligence,  or  that  an  act  not  amounting  to 
wanton  wrong,  la  tbe  proximate  cause  of  an 
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Injiiry,  It  most  appear  that  the  Injury  was 
the  natural  aud  probable  consequence  of  the 
negligence  or  wrongful  act,  and  that  It  ought 
to  have  been  foreseen  In  the  light  of  the  at- 
tending circumstances."  In  the  case  last 
cited,  the  question  Is  asked,  which  applies 
with  peculiar  force  in  this  case:  "Did  the 
facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  nat- 
ural whole,  or  was  there  some  new  and  In- 
dependent cause  Intervening  between  the 
wrong  and  Injury  r  In  the  light  of  the  facts 
of  this  case,  that  qnestltm  most  ba  answer- 
ed In  the  negative. 

We  start  with  the  premise  that  it  was  n^ 
llgent  in  Gibson  to  stumble  and  shove  the 
push  car  against  appellee,  and  that  appellant 
was  liable  for  all  damages  resulting  from 
such  negligence.  That  negligence  la  all  that 
Is  charged  against  appellant.  It  is  not  claim- 
ed that  the  second  Injury  was  caused  by  any 
act  of  negllgoice  at  that  time,  nor  la  it  claim- 
ed that  there  was  any  act  of  negligence  when 
the  third  and  most  serious  Injury  was  In- 
flicted by  appellee  slipping  and  Calling  and 
fracturing  the  hip  of  the  Injured  leg.  The 
whole  negligence  charged  was  the  act  of 
stumbling  upon  the  part  of  the  employ^  of 
appellant,  and.  In  order /to  fix  the  liability 
for  damages  arising  from  the  last  two  ae- 
cidents,  it  must  appear  that  they  are  so  link- 
ed and  bound  to  the  original  negligence  as 
to  make  a  natural  whole,  and  that  there  was 
no  Ind^^endoit  Intervening  cause;  or  that 
the  Interrmiiv  cause  and  Its  probable  or  rea- 
sonable ctHueqnences  could  have  been  antici- 
pated 1^  ant^Uant.  To  state  the  matter  as 
a  concrete  proposition,  if  there  was  an  in- 
tervening cause  tbat  produced  tiie  succeed- 
ing events,  In  order  to  charge  appellant  with 
negllgenoe  In  relation  thweto,  it  must  have 
reasKmably  anticipated  that  ai^llee  would 
Hft  heavy  timbers  or  do  some  similar  act, 
and  tiiat  the  leg  struck  Joat  above  the  knee 
1^  a  pnsh  car  would  give  way,  and  tbat  he 
would  fall  and  tujure  himself,  and  that  aft- 
erwards appellee  would  slip  on  his  nulnjured 
leg  and  would  fall  and  fracture  the  Up  of 
the  Injured  leg.  As  said  in  Railway  v. 
ham,  herebi  cited:  "In  our  oplnhm  nothing 
short  of  prophetic  koi  could  have  anticipat- 
ed the  happening  of  the  combination  of 
events  which  resulted  in  the  injury  to  Qie 
person  of  ^alntUf  by  the  two  &Us.  Ai»pel- 
lee  did  not  slip  on  acoonnt  of  his  right  leg 
being  injured,  because  he  slipped  on  the  left 
I^,  and  that  slipping  was  an  indqtendent 
cause  of  the  Injury,  whidi  could  not  have 
been  reasonably  anticipated  by  appellant  from 
the  act  of  negligence  In  handling  the  pnsb 
car.  The  cause  of  the  idlp  made  by  the  left 
foot  was  a  greasy  floor,  which  itself  was  ai- 
tlrely  lnd^>eBdent  of  the  cause  ntf  the  origin- 
al Injury.  AM>elletft  tbwrj,  however.  Is 
that,  althongb  the  greasy  floor  caused  the 
tmlnjnred  1^  to  slip,  he  would  not  have  fall- 
en If  his  Injured  leg  bad  not  ftUled  to  sus- 
tain his  weight  when  thrown  upon  It  We 


do  not,  however,  think  the  cmtentlcm,  if  sus- 
tained, would  make  the  original  ne^igenco 
the  proximate  cause  of  the  last  injury. 

In  the  case  of  Raymond  t.  01^  of  Haver- 
hill, 168  Mass.  882,  47  N.  BL  101,  the  plain- 
tiff was  injured  In  her  ankle  a  defect  In 
the  highway,  on  June  18,  1804,  and  on  Oc- 
tober 9th  thereafter,  while  endeavoring  to 
get  upon  a  settee  In  a  hall,  h^  weak  ankle. 
Injured  as  aforesaid,  caused  her  to  fall  and 
snstahi  a  fracture  of  the  leg.  Tbe  Supreme 
Judicial  Court  of  Massachusetts  held:  *The 
damage  received  by  the  plaintiff  from  under- 
taking to  step  from  the  cbair  to  the  settee 
on  October  9,  1884,  when  her  right  ankle 
failed  to  support  her,  and  she  fell,  is  not  a 
direct  and  Immedlato  result  of  the  accident 
which  happened  on  June  IS,  1891.  She  was 
not  acting  from  any  necessity  caused  by  her 
previous  injury,  but  acting  indepoidently 
and  voluntarily;  and  as  a  result  of  her  vol- 
untary conduct  she  was  again  Injured.  A 
new  and  Independent  cause  Intervened  be- 
tween the  original  injury  she  received  on 
October  9tb.''  That  case  fits  the  Injorlea 
arising  from  the  two  acddoite  after  the  or^ 
Iglnal  one  in  this  case  and  would  preclude 
recovery  for  either  of  them. 

In  the  case  of  Snow  v.  Railway,  186  Mass. 
321,  70  N.  R  205,  the  wife  of  plahitiff  had 
received  injuries  through  the  n^lgoice  of 
defendant,  and  as  a  result  thereof  she  be- 
came subject  to  attacks  of  dizziness,  and  on 
one  occasion  when  she  got  into  a  pantry  sink 
by  means  of  a  chair,  to  see  about  a  leak  in 
the  water  pipe  above  the  sink,  she  had  one 
of  the  attacks  aud  fell  to  the  floor  and  broke 
her  wrist  Hie  Massachusetts  court  held; 
"The  breaking  of  the  wrist  certainly  was 
not  the  direct  resnlt  of  the  collision  that 
caused,  or  may  have  caused,  conditions  whidi 
contributed  to  it,  and  but  for  whose  exlst- 
oice  it  would  not  perhaps  have  hannned. 
But  It  cannot  be  Justly  said.  It  seems  to  os, 
that  the  collision  was  the  proximate  cause 
of  the  brokoi  wrist  Tbat  was  dne  to  her 
getting  up  into  tlie  pantry  sink  to  lovik  at  ttie 
leak  In  the  water  pipe,  and  was  the  lesnlt 
of  voluntary  and  ind^^indent  actloi  on  her 
part"  80  In  the  case  at  bar  the  seccnd  In- 
jury was  tlie  result  of  the  Toluntnry  and  In- 
dependent act  of  appdlee  In  handling  lum- 
ber, and  the  third  resulted  from  the  nnlnjur^ 
ed  foot  dinting  on  a  greasy  flow. 

We  can  see  no  escape  from  the  conclusion 
tliat  tb»  stroke  by  tin  podi  car  oonM  not 
have  been  the  direct  and  i^rozbnate  cause  of 
the  Injuries  received  in  the  subsetiaent  ac- 
ddrats.  The  flact  that  apptilee  was  word- 
ing toi  appellant  vrtwn  the  second  injury 
was  Inflicted  does  not  link  It  with  the  orig> 
inal  negllgoice;  but  the  case  must  be  de- 
eded as  though  appellee  was  lifting  the  tim- 
ber of  some  <me  ^se  when  the  second  Injury 
occurred  and  was  walking  the  floor  of  some 
one  dse  or  the  sidewalk  in  a  city,  whsn  the 
third  Injury  was  Inflicted.  AH  of  the  tnjn- 
les  are  traced  back,  and  are  made  d^Mndat 
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upon  the  original  negligence,  through  the 
theory  of  appellee  and  that  theory  cannot  be 
sustained  for  the  reason,  as  hereinbefore 
stated,  because  the  last  InJnrteB  cannot  be 
traced  in  a  natural  and  continual  sequence, 
unbroken  by  any  new  cause.  Laldlaw  t. 
Sage,  158  N.  Y.  73,  B2  N.  B.  678,  44  L.  B.  A. 
216. 

The  acts  of  appellee  In  lifting  the  lumber, 
the  slippery  floor,  and  the  slipping  of  the  un- 
injured left  foot^  were  Indep^dent  canses, 
created  by  the  voluntary  acts  of  appellee, 
which  Interrened  and  produced  the  results. 
In  determining  the  i»oxlmate  cause,  the  lu- 
terTcotloD  of  the  Independent  act  of  a  third 
person,  or  the  voluntary  independent  act  of 
the  person  injured,  between  the  act  of  neg* 
llgence  of  which  complaint  Is  made  and  the 
Injury  sustained,  which  act  Is  the  Immediate 
caaee  of  the  Injury,  is  made  the  t»t  of  that 
rooMteness  of  cause  of  damage  which  for- 
bids recovery.  Railway  v.  Sweeiey,  6  Tex. 
Glv.  App.  173,  24  a  W.  M7. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

As  is  often  the  case,  when  Judgments  of 
Gonrta  of  CWtl  Appeals  are  adverse  to  par- 
ties, much  labw  has  been  expended  and  great 
Ingenuity  evinced  in  this  case  In  discovering 
and  discnasing  snppoeed  conflicts  with  de- 
cisions of  other  courts  in  Texas,  and  It  Is 
asserted  that  this  <»>urt  has  overruled  at 
least  three  decisions  of  the  Supreme  Court 
and  numerous  decisions  of  other  Oourts  of 
Ovll  Appeals.  "If  It  were  so.  It  were  a 
grievous  fault,"  for.  In  so  far  as  the  latter 
dedsioDS  are  concerned,  it  Is  a  direct  viola- 
tion of  a  statute  of  this  state  which  com- 
mands this  court  to  certify  questions  to  the 
Siqirane  Court  when  It  Is  unable  to  agree  with 
its  sister  Courts  of  Civil  Appeals.  However, 
there  Is  no  conflict.  In  our  o{^on,  with  any 
decision  of  any  Texas  cour^  elUier  red  or 
apparent 

The  seventh  assignment  presents  that  the 
trial  court  erred  In  refusing  a  new  trial;  the 
first  ground  being  "because  tiie  evidence  does 
not  support  the  verdict  and  Ju^^ent  ren- 
dered," and  the  fifth  ground  being  "because 
the  testimony  ovwwhelmlngly  shows  that 
there  was  no  negligence  on  the  part  of  de- 
fendant authorizing  a  recovery  by  the  plain- 
tiff."  The  last  ground  is  sufficient  to  bring 
in  review  the  evidence  on  the  subject  of  neg- 
llsenee  as  a  whole,  and  In  all  of  Its  parts, 
and  in  considering  that  assignment  we  have 
not  come  in  conflict  with  Searcy  v.  Grant, 
90  Tex.  97,  37  S.  W.  320,  nor  with  Oil  Co. 
T.  Kimball  (Tex.)  122  S.  W.  533.  This  court 
undoubtedly  has  the  power  and  authority  to 
pass  npon  the  sufficiency  of  the  evidence  to 


show  negligence,  and  It  has  simply  exercised 
that  authority  In  this  cas^  In  connection 
with  the  subseanent  injuries  Inflicted  on  ap- 
pellee. 

Itte  doctrine  of  invited  error  as  applied 
to  Instructions  requested  by  a  party,  but  re- 
fused, was  first  announced  In  Texas  by  this 
court  on  October  16, 1895,  In  the  case  of  Ball- 
way  V.  Seiu,  11  Tex.  Civ.  App.  388,  38  S.  W. 
558.  and  on  motion  for  rehearing  In  the  same 
case  the  question  was  certified  to  the  Su- 
preme Court,  and  It  decided  In  the  same  way 
on  December  16,  1895.  89  Tex.  63,  33  S.  W. 
215,  558.  This  court  has  followed  that  rul- 
ing In  numerous  cases  since,  and  It  has  no 
desire  to  change  Its  opinions  or  recede  from 
Its  position  oh  the  question  of  Invited  error. 
The  error,  however,  must  be  invited,  which 
was  not  done  In  this  case,  as,  we  think,  can 
be  cleaTly  shown  from  the  record. 

When  appellee  sought  to  testify  to  the  snb- 
seqaemt  injuries,  appellant  objected  to  the 
testimony  on  the  ground  that  the  Injuries 
were  too  remote,  "and  tiiat  the  original  In- 
jury by  the  push  car,  if  any,  could  not  have 
been  the  proximate  cause  of  his  l^s  giving 
way  at  a  time  when  he  was  handling  heavy 
timbon  two  weeks  thereafter,"  and  that  the 
slipping  on  the  fioor  and  die  fall  was  for  the 
same  reasons  objectionable.  The  court  over^ 
ruled  the  objections,  and  thereby  committed 
Itself  to  the  principles  afterwards  written 
Into  the  charge.  The  position  assumed  by 
the  court  was  not  only  uninvited  by  appel- 
lant; but  was  taken  over  its  obJectloDs. 

Again,  in  special  charges  6  and  6,  which 
appellee  so  strenuously  insists  Invited  the 
error  of  the  court,  the  language  indicates 
that  the  charge  of  the  court  had  already  been 
given,  for  No.  5  begins  with  the  statement: 
**In  the  event  that  you  should  find  in  favor 
of  plaintiir,  under  the  instruc^ons  givoi  by 
the  court."  And  In  special  Instruction  6  the 
charge  of  the  court  Is  recognized  as  beSng 
in  existence,  and  the  special  Instrnctim  is 
conditioned  on  certain  matters  stated  therein. 

We  have  concluded  to  modl^  our  former 
opinion  as  to  the  injuries  infilctod  oa  ttpgeil- 
lee  when  he  was,  In  dlstdiarge  of  his  duties, 
lifting  a  plank,  and  hold  that  such  injuries 
having,  perhaps,  arisra  from  weakness  in  the 
injured  leg  of  appellee,  appellant  ml^t  have 
anticipated  and  had  In  contemplati<ai  sqch 
injuries,  and  the  qoestltm  as  to  the  original 
cause  produdng  those  Injuries  would  be 
one  of  fact  to  be  detwmined  by  the  Jury. 
We  adhere,  however,  to  our  (^Inlim  as  to  the 
last  injuries  which  were  caused  by  appel- 
lee's uninjured  foot  slipping  on  a  greasy 
floor.  In  that  instance  there  was  the  Inter- 
position of  an  Independent,  efficient  cause 
which  ^odnced  tlie  injury. 

The  motion  for  rehearing  Is  overruled. 
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ARMSTRONG  t.  SIMMS  et  aL 
(Court  of  Civil  Appeals  of  Texas.    Nov.  30, 
1910.   ReheaiiDs  Denied  Dec  21.  19ia) 

1.  Pleadino  (S  214*)— Ddcubbei— SurnoiCK- 
CT  or  Petitiok. 

The  court,  in  conrideEing  ttw  nffidency  of 
a  petition  as  axainst  a  demurrer,  moet  take  the 

aliegatione  thereof  as  true. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  §S  ;  Dec.  Dig,  |  214.*] 

2.  Pabtnebshif  (S  98*)  —  Obugation  of 
Pabtkbbs— Good  Faith. 

Where  we,  ignorant  of  the  oil  business, 
wUch  requires  skill,  experience,  and  expert 
knowledge,  trusted  In  the  superior  knowledge  of 
an  associate  in  the  husiness  who  was  an  ex- 
pert, tlte  latter  could  not  by  misrepresentations 
defraud  tin  former  without  becoming  liable 
therefor.  ^ 

[Bd.  Note.— For  other  caaei,  see  Partneiahip, 
Cent.  Dig.  I  162;  Dec.  dI^I  08.*] 

8.  Pbikcipai,  and  Aoknt  (%  48*)— Acts  of 

AQBNT— LlABILITT. 

An  agent  may  not  In  equity  deal  with  the 
matter  of  his  agency  in  aueh  a  manner  m  to  in- 
jore  his  principal. 

[Dfl.  Note,— For  other  caaet,  tee  Principal  and 
Agent,  Gent  Dig.  |  78;  Dee.  Dig.  |  48.^ 

4.  Pabtnebship  ({  98*)  —  Obuqatioks  or 
Pabtnebb. 

The  role  that  the  members  of  a  firm  owe  to 
each  other  good  faith,  and  that  each  has  a  right 
to  know  wnat  the  others  know,  applies  to  all 
classes  of  partnership,  and  a  member  of  a  non- 
trading  firm  may  not  enter  into  conspiracies  to 
defraud  other  members  out  of  their  interest  in 
the  firm  property. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  I  152 ;  Dec  Dig.  S  96.*] 

5.  Pabtnbbship  a  20*)— BziariBNOB  or  Rxu- 

TION. 

Defendant,  an  expert  in  the  oil  business, 
obtained  an  oil  lease  which  was  about  to  lapse 
because  work  was  not  begun.  He  sold  to  plaiD- 
tiff  an  interest  in  the  lease  to  procure  funds  to 
develop  the  property.  It  was  agreed  that  de- 
fendant should  manage  the  business  and  devote 
his  skill  and  ability  to  the  work  for  the  joint 
profit  of  both  parties,  and  both  parties  were  to 
share  alike  with  each  other  in  the  enterprise  aft- 
er it  was  pat  under  headway.  Held,  that  the 
parties  were  partners,  and  that,  where  defend- 
ant defrauded  plaintiff  out  of  bla  interest  in 
the  lease,  he  and  a  third  person  partldpating  in 
the  fraad  were  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Gent  Dig.  K  6,  7;  De&  Dign  20.*] 

Appeal  from  District  Court,  ^rris  Coun- 
ty ;  Norman  G.  Elttrell,  Judge. 

Action  by  W.  EX  Armstrong  against  B.  F. 
Simma  and  another.  From  a  Judgment  of 
dismissal,  rendered  on  sustaining  a  general 
demurrer  to  the  petition,  plaintiff  aM>eala. 
Reversed  and  remanded. 

Hunt  Myer  ft  Townes  and  A.  Li  Jackson, 
for  appellant  John  Hamman  and  Carlton 
ft  Townes,  for  appellees. 

FLY,  J.  This  Is  a  suit  to  set  aside  a  con- 
tract of  compromise  and  setfiement  of  part- 
nership differences  made  by  appellant  and 
appellee  Slmms,  whereby  the  former  sold  to 
the  latter  his  Interest  In  a  certain  lease  of 


oil  lands  for  the  sum  of  |8;000,  wblcb  com- 
promise was  alleged  to  bare  been  iwocnred 
by  frand  and  deception  on  the  part  of  ap- 
pellees. The  court  sustained  a  general  de- 
murrer to  the  petition  and  dlamlsoed  the  ae> 
tlon. 

The  pleadings  of  appellant  are  unneces- 
sarily voluminous,  and  we  shall  content  our- 
selves with  giving  merely  a  rteumfi  of  the 
same.  It  is  alleged  that  appellant  and  ap- 
pellee Simms  each  owned  one-half  of  nine- 
twelfths  of  a  certain  oil  lease  covering  120 
acres  of  land  out  of  the  northwest  comer  of 
the  Robert  Dunman  one-third  of  a  league; 
that  appellee  Simms  had  secured  the  lease; 
that  he  was  thorougtily  skilled  In  drilling 
and  operating  oil  wells;  that  the  lease  was 
about  to  lapse  on  account  of  work  not  having 
been  begun,  when  appellee  Slmma^  for  the 
purpose  of  obtaining  fln^npiai  assistance  and 
co-operation,  sold  to  appellant  one-balf  of 
the  lease  Interest  for  $6,000,  and  they  enter- 
ed Into  a  contract  of  partnership  for  the  de- 
velopment of  the  property.  In  which  it  was 
agreed  that  appellee  Slmms  should  assume 
"the  care,  management  and  prosecution  of 
the  said  Joint  business,  look  after  the  fulfill- 
ment of  the  covenants  and  agreemoits  made 
in  said  J.  T.  Mason  lease,  and  the  protection 
of  the  rights  of  these  parties  therenndw; 
and  shall  consult  and  advise  with  said  W.  B. 
Armstrong  In  the  conduct  of  said  business, 
and  In  regard  to  the  purchases  of  machinery, 
piping  and  equipment  *  *  •  The  said 
Slmms  shall  devote  bis  knowledge,  skill  and 
ability,  proper  care  and  diligence,  to  the  su- 
perintendence of  said  businera  to  the  Joint 
profit  and  advantage  of  both  parties."  It 
was  also  provided  that  the  parties  were  to 
share  alike  with  each  other  In  tbe  oiterprise 
after  It  bad  been  put  under  headvaj;  the 
whole  management  being  under  the  control 
of  appellee  Slmms.  Appellant  alleged  that 
he  was  inexperienced  and  without  knowle^e 
of  the  oil  business,  and  was  cnnpdled  to  re- 
ly on  the  <q}lnion  of  experts;  that  appellee 
Slmms  did  not,  as  agreed,  sink  a  proper  test 
well,  but  conceived  the  purpose  and  design 
to  cheat  and  defraud  appellant  ont  of  bis  in- 
terest and  In  fnrtberance  of  that  dealgn  be- 
gan to  decry  the  Talne  of  the  lean^  atatlng 
that  It  was  worthless  and  could  not  be  sold; 
that  about  that  time  appellee  Slmms  con- 
spired with  the  J.  M.  Guffey  Petroleum  Com- 
pany, the  other  defendant,  to  cheat  appellant 
out  of  bis  Interest,  wbldi  was  of  the  actual 
and  marketable  value  of  976,000^  wtaltA  fact 
was  well  known  to  appellees,  bat  was  un- 
known to  appellant  who  "had  greftt  faith  In 
the  Judgment  and  knowledge  of  said  Sbnms 
In  reference  to  sach  matters,  on  acoonnt  of 
the  partnership  relation  and  the  goieral  rep- 
utation of  Slmms  08  an  expert  on  sudi  mat- 
ters." It  was  alleged  that  a  one>twelftb  In- 
terest In  the  lease  was  transferred  by  Slmma 
to  W.  S.  X^rrlsb. 
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It  was  fnrtlier  allied;  Ihat  on  or  atwat 
Jmaaats  4,  1906.  Stmrns  and  Farrlsh  and  the 
3.  H.  Gufl^  l^roleum  Company,  In  further* 
ance  of  the  design'  to  defrand  ai^lant,  sold 
to  the  said  company  for  f^,000  hi  cash  one- 
half  of  tb^r  respective  taitereats  In  the  oil 
leaser  and  Simrna  obligated  hlmsdf  to  pro- 
cure the  Interest  of  appellant  and  permit 
said  company  "to  take  over  a  one-half  In- 
terest In  said  Armstrong's  Interest  upon  the 
r^myment  by  aald  J.  M.  Gnff^  Fetndeam 
Company  to  said  SImms  of  one-half  of 
the  price  he  might  pay  said  Armstnmg." 
That  said  agreement  and  transaction  was 
carefully  concealed  from  appellant,  and  the 
written  contract  -evidencing  the  agreement 
was  not  placed  upon  record  nntll  months 
thereafter,  when  the  object  of  the  oonsiriracy 
had  been  attained;  but  Slmms  ocmtinnally 
r^resented  to  appellant  tbat  said  leasehold 
was  worttileBS,  and  that  no  purchaser  could 
be  found  for  the  same.  That,  in  furtherance 
of  the  con^Iracy  to  defraud  appellant,  It 
was  agreed  that  Slmms  should  tostltute  salt, 
the  petroleum  company  to  pay  one-half  of 
any  Judgment  that  might  be  obtained  against 
Slmms,  and  that  if  appellant,  under  stress 
of  the  suit,  abandoned  his  claim,  or  there 
was  Judgment  in  faror  of  Slmms  for  the 
same;  the  petroleum  company  was  to  have  a 
oneholf  interest  in  tbe  same.  That  Slnmis 
Instituted  tbe  suit,  praying  that  the  claim  of 
appellant  In  the  lease  be  forfeited  and  invest- 
ed In  htm,  which  suit  was  brought  to  trial, 
and,  while  the  same  was  In  progress,  appel- 
lant being  Ignorant  of  the  agreement  and 
conspiracy  aforesaid,  and  "believing  and  rely- 
ing upon  the  express  and  Implied  fraudulent 
and  false  representations  of  said  Sfmms  that 
tbe  same  were  of  little  value,  and  being 
harassed  by  the  suit,  sold  and  conveyed  to 
said  Slmms  his  one-half  Interest  In  the  prop- 
erty for  $8,000,  being  the  exact  amount  ap- 
pellant had  paid  out  on  the  property." 

The  foregoing  comprise,  without  detail,  the 
salient  points  In  the  petition,  and  we  think 
the  petition  states  a  cause  of  action.  Slmms 
was  an  expert  In  charge  of  the  property,  In 
whom  confidence  was  reposed  by  appellant, 
and,  whether  he  was  a  partner  or  not,  he 
bad  no  right  In  law  and  morals  to  form  a 
conspiracy,  and  suec«(8fully  carry  It  out,  to 
defraud  appellant  out  of  his  Interest  In  the 
property.  If  the  allegations  are  taken  as 
true — and  they  must  be  so  taken  In  consider- 
ing this  demurrer — appellant  was  Ignorant 
of  the  oil  business,  which  requires  experi- 
ence, skill,  and  expert  knowledge,  and  trust- 
ed In  the  superior  knowledge  of  his  asso- 
ciate, and  by  the  misrepresentations  and 
scheming  of  the  latter  was  Induced  to  part 
with  his  property  for  a  miserable  pittance 
as  compared  with  Its  true  value.  We  are 
not  disposed  to  enter  into  any  niceties  and 
fine  distinctions  tietween  trading  and  non- 
trading  partnerships,  being  satisfied  to  rest 
the  matter  in  the  confident  assertion  tha^ 


n^enerer  a  man  has  obtained  a  place  where 
tmst  and  ecmfiduce  la  nqwsed  in  him  by 
anothw,  ha  cannot  use  his  poaltion  to  de- 
fraud tin  oonfldUfg  one  out  of  bis  property, 
and  any  other  party  who  knowingly  aids  and 
abets  and  is  the  beneficiary  of  tibe  swindle 
Should  be  made  to  answw,  with  the  trusted 
IwrsoD,  In  the  damages  ranltlng  from  tbe 
fraud  and  deceit 

There  may  not  have  been  any  "affirmative 
duty  resting  on  Slmms  to  tdl  Armstrong 
what  he  thought  about  the  value  of  his  prop- 
erty, nor  tell  him  what  be  had  sold  a  part 
Interest  therein  to  the  Oufl^  Company  for"; 
but  It  was  a  duty  demanded  by  bis  position 
of  trust,  as  well  as  by  tbe  mlea  of  honest 
and  upright  dealing,  to  not  deeelTe  appel-' 
lant  as  to  the  value  of  his  propwtr  at  a  time 
when  he  knew  It  was  very  valuable.  It  may 
be,  as  stated  by  appellees,  13iat  "the  worth  of 
oil  land  is  speculative";  but  the  fSct  tbat 
the  Ouffey  Petroleum  Company,  one  of  the 
chief  experts  of  the  country,  was  a  purchas- 
er of  a  one-fourth  Interest  In  the  property  at 
$26,000,  and  was  anxlouSly  seating  to  obteln 
tbe  Interest  of  appellant,  were  facto  which 
would  have  given  value  to  tbe  land  in  any 
market. 

If  no  partnership  existed,  appellee  Slmms 
had  been  placed  In  possession  and  control  of 
the  pr(H)erty  as  the  agent  of  appellant  and 
occupied  a  position  of  trust,  which  should 
not  be  used  and  employed  to  deceive  bis 
principal  and  defraud  him  of  his  property. 
Tlie  agent  cannot,  in  equity,  deal  with  the 
matter  of  his  agency  In  such  a  manner  as 
to  Injure  his  principal.  Borden  v.  Houston, 
2  Tex.  594 ;  Satterthwalte  T.  Loomls,  81  Tex. 
84,  61  S.  W.  616. 

The  allegations,  however,  show  a  partner- 
ship between  the  parties,  and  the  members 
of  a  partnership  owe  to  each  other  the  most 
scrupulous  good  faith.  Each  one  has  a  right 
to  know  what  the  others  know,  and  their  re- 
lation Is  one  based  on  the  strictest  confi- 
dence. This  rule  Is  applicable  to  all  classes 
of  partnership.  Bates,  Partnership,  S|  303, 
304.  We  have  found  no  case  tbat  licenses 
one  member  of  a  nontrading  firm  to  enter 
into  conspiracies  to  defraud  other  members 
out  of  their  interest  In  the  partnership  prop- 
erty, and  appropriate  It  to  his  own  benefit 
The  tiasls  of  every  partnership  is  good  faith 
between  the  members  thereof,  and  tbla  prin- 
ciple is  enforced  in  all  decisions  to  which 
our  attention  has  been  drawn,  and  we  can 
with  perfect  confidence  assert  tbat  there  is 
no  exception  to  It 

In  the  case  of  Butler  v.  Edwards,  SO  S.  W. 
1045,  the  facts  were  similar  to  those  alleged 
in  this  case,  and  the  court  held;  "Butler 
being  a  partner,  he  was  entitled  to  be  In* 
formed  of  the  true  status  of  the  transaction 
with  McCall;  and  If  Fowlw  Edwards  in- 
formed him  that  said  cattle  had  not  been  dis- 
posed of,  or  If  that  fact  was  concealed  from 
him,  and  plaintiff  sold  bis  Interest  in  Igno- 
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ranee  of  tbat  fact,  and  was  thereby  damag- 
ed, be  la  entitled  to  readnd  tbe  sale,  and 
haTe  an  acconntlng  of  the  partnenihlp  mat- 
ters. Under  the  drcamstancee,  good  faith  on 
the  part  of  said  Edwards  required  that  he 
inform  plaintiff  of  the  trne  state  of  aOtalrs 
In  relation  to  their  partnership  business, 
and,  falling  to  do  so,  he  cannot  defeat  a  re- 
scission of  the  contract  and  reap  the  benefits 
arising  therefrom."  The  facts  In  that  case 
were  not  as  strong  as  the  allegationB  In  this. 

The  case  of  Prude  t.  Campbell,  85  Tex. 
4.  10  S.  W.  890.  is  authorl^  not  only  for  the 
proposition  OMt  Simms  would  be  liable  for 
the  fraud  committed  against  bis  partner,  bat 
that  the  petrolenm  company,  which  was  ac- 
tively engaged  with  blm  in  defrauding  ap- 
pellant, woQld  also  be  liable.  Tbe  petroleum 
company,  according  to  tbe  allesattons  of  the 
petition,  was  a  par^  to  and  a  bmefldary 
of  ttte  fraud,  and  should  be  made  to  refund 
to  tbe  suit  as  well  as  its  co-conaciirator.  The 
compromise,  having  been  procured  frand 
and  deceit,  can  be  set  aside  and  rescinded. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded. 


GREEN  V.  LOFTUS. 
(Court  of  Giril  Appeals  of  Texas.    Mot.  23, 
1910.    Rehearing  Denied  Dec  21,  1810.) 

LikflTATIOn  OF  ACTIQIfS  (S  127*)— Ahbrdueitt 
—New  Gau«b  or  AonoN. 

The  first  ammded  petition  In  an  acUon  for 
an  ardiitect's  services  alleged  that  defendant 

employed  plaintiff  to  prepare  plans  and  assist 
him  in  procuring  bids  for  a  building  on  certain 
propert7,  and  to  superintend  its  construction 
In  the  event  a  contract  for  its  constmction 
was  made,"  and  tbat  for  said  services  defend- 
ant agreed  to  pay  plaintiff  6  per  cent  of  tbe 
amount  of  the  lowest  bid  received,  and,  If  such 
bid  was  not  as  low  as  defendant  thought  de- 
sirable and  any  of  plaintiff's  time  was  consumed 
in  showing  the  bidder  how  he  could  reduce  the 
bid,  defendant  should  pay  plaintiff  an  addition- 
al snm.  The  second  amended  petition  was 
the  same  as  the  first,  except  that  It  omitted  the 
quoted  phrase.  Held,  tbat  the  second  amended 
petition  did  not  allege  a  new  cause  of  action  bo 
as  to  be  barred  by  limitation;  the  ondasion  of 
the  quoted  words,  if  cfEeetive  at  all,  merely  en- 
larging plalntilTa  dalm  under  tbe  same  con- 
tract, which  was  permissible. 

[EH.  Note.— For  other  cases,  see  Limitation  of 
Anions,  Cent.  Dig.  U  B4a-547;  Dec.  Dig.  | 
127.*) 

Appeal  from  Harris  Oonnty  Court;  A.  E. 
Amernum,  Judge. 

Action  by  L.  S.  Green  against  T.  P.  Loftus. 
Judgment  of  dismissal,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Balttr,  Botts,  Parker  A  Garwood,  for  ap- 
pellant Fisber,  Sears  ft  Campbell,  for  ap- 
pellee. 

FLY,  J.  This  Is  a  suit  Instituted  by  plain- 
tiff In  error,  desIgQated  as  plaintiff  herein, 
against  defendant  In  error,  who  will  be  called 
defendant,  to  recover  $332.S0  alleged  to  be 


due  for  services  as  an  architect.  In  the  flrst 
amended  petition  it  Is  alleged:  "Th&t  hereto- 
fore to  wit,  on  or  about  the  SOi  day  of  Sep- 
tmber,  1005,  plaintiff  was  engaged  in  the 
business  of  an  architect  In  Houston,  Harris 
county,  Tex.,  and  the  defendant  was  the 
owner  of  a  piece  of  property  on  the  comer  of 
Prairie  and  Sixth  street  In  the  city  of  Hoa»- 
bm,  that  on  or  about  said  date  the  defendant 
employed  plaintiff  to  pr^are  for  hfan  the 
plana  and  specifications,  and  to  assist  him  In 
procuring  bids  for  the  erection  of  a  two-etory 
brick  building  on  said  property,  and  employed 
him  also  to  snperintend  tbe  constmction  of 
said  bnildinft  in  tbe  event  a  c<mtract  for  Its 
constmction  was  mad^  and  for  the  services 
mentioned  tite  defendant  promised  and  agreed 
to  pay  plaintiff  6  per  cent  on  the  amount  of 
the  lowest  bid  received,  and  agreed,  further, 
with  the  plaintiff  tbat  in  the  event  the  loweet 
bid  received  was  not  as  low  as  the  defendant 
thought  It  should  be,  and,  if  any  of  the  plain- 
tiffs time  was  taken  up  with  the  person  mak- 
ing said  bid  in  showing  said  person  in  what 
way,  his  bid  could  be  reduceQ  that  the  de- 
fendant would  pay  the  plaintiff  an  additional 
amount  of  $50."  On  September  28,  1908, 
more  than  two  years  after  the  contract  was 
alleged  to  have  been  made,  plaintiff  filed  a 
second  amended  original  petition  In  which  It 
was  alleged:  "That  heretofore,  to  wit  on  or 
about  September  8,  1906,  plaintiff  was  ea- 
gaged  In  the  business  of  an  architect  in  Hou»* 
tcm,  Tex.,  and  defendant  was  the  owner  of 
a  piece  of  property  on  the  comer  of  Prairie 
avenue  and  Smith  street,  In  said  city;  that 
the  .  defendant  represented  to  the  plaintiff 
that  he  had  agreed  to  erect  a  building  of  a 
certain  kind  on  this  property,  and  has  al- 
ready received  a  part  of  the  rent  whicb  was 
to  be  paid  blm  for  the  building  when  It  was 
erected,  and  upon  or  about  said  last-named 
date  by  verbal  contract  employed  the  plain- 
tiff to  prepare  for  him  the  plans  and  sped- 
flcatlons  for  said  building  which  was  to  be 
a  two-story  brlc^  bnildlng,  and  to  assist  him 
In  procuring  bids  for  the  erection  of  said 
building  and  superintend  tbe  construction  of 
said  bnildlng,  and,  for  the  services  mentioned, 
the  defradant  promised  and  agreed  to  pay 
plaintiff  five  per  cent  on  the  amount  of  tbe 
lowest  bid  received,  and  agreed,  further, 
with  the  plaintiff  that  in  the  event  the  lowest 
bid  received  was  not  as  low  as  the  defendant 
thought  it  should  be,  and  if  any  of  the  plain- 
tiff's time  was  taken  up  with  the  person 
making  said  bid  in  showing  said  person  in 
what  way  his  bid  conld  be  reduced,  that  tbe 
defendant  would  pay  the  plaintlfl  an  addi- 
tional amount  of  $50." 

Defendant  excepted  to  the  second  amended 
petition  on  the  ground  tbat  It  set  up  a  new- 
cause  of  action,  and  was  barred  by  the  stat- 
ute of  Ilmitatlona  of  two  years.  Tbe  court 
sustained  tbe  exertion  and  dUanlssed  tbe 
suit 
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It  will  be  noted  that  there  la  no  difference 
In  the  allegations,  except  that  In  the  last 
amendment  the  words  '*ln  the  event  a  con- 
tract for  Its  construction  was  made"  are 
omitted.  The  omission  of  the  words  did  not 
alter  the  plain  Intent  and  reasonable  import 
of  the  language  of  the  pleadings.  The  serv- 
ices to  be  paid  In  connection  with  the  coa- 
stTDCtlon  ot  the  balldlng  consisted  In  super- 
intending anch  construction,  which  In  reason 
and  common  sense  depended  upon  the  erection 
of  the  building.  The  cause  of  action  was  the 
same  In  all  respects  wltb  that  set  up  In  the 
flnt  amendment 

The  main  facts  are  the  same  in  the  last 
amendment  as  in  the  first  (Lee  t.  WllklDS, 

I  Posey.  Unrep.  Cas.  287),  and  ft  Is  evident 
that  the  same  cause  of  action  Is  declared  on 
in  both  pleadings  (HIU  t.  Clay,  26  Tex.  650). 
The  cause  of  action  was  the  same  In  boUi 
pleadings,  the  gist  of  both  being  that  defend- 
ant had  agreed  to  pay  for  certain  serrices, 
and  the  omission  of  the  words  mentioned.  If 
It  had  any  effect,  operated  to  enlarge  the 
claim  under  the  same  contract,  which  was 
permissibl&    Railway  t.  Pape.  78  Tex.  BOl, 

II  S.  W.  526;  Landa  t.  Obert,  78  Tex.  S3, 
14  S.  W.  297 ;  Hughes  v.  Smith,  S3  Tex.  499, 
18  S.  W.  055.  It  can  be  said  of  this  case  as 
was  sa4d  of  the  case  of  Cotter  t.  Parks,  80 
Tex.  542,  16  a  W.  808:  "The  suit  as  amend- 
eA  was  for  the  same  money  upon  a  demand 
baring  Its  origin  In  the  same  transactions,  but 
depending  upon  difiterent  evidence  for  its  es- 
tablishment." 

The  Judgment  Is  reversed  and  the  cause 
remanded. 


-WEATHERFORD  MACHTNB  ft  FOUNDRT 
CO.  T.  POPE. 

{Court  of  CSvll  Appeals  of  Texas.  Dec.  1, 1910.) 

1.  APPKAI.  and  BbBOB  (f  2S2*)— RESCBVATIOn 
OF  OBOUNDS  TV    COUBT   BSLOW  —  ASSZON- 

wan  OF  IteaoB— Reasoit. 

If  that  which  ts  assigned  In  the  ceart  be- 
low as  error  is  in  fact  error,  the  appellate  court 
Is  not  bound  bj  the  ressonn  whldi  ar«  aAsisnM. 

[Ed.  Note.— For  other  easo,  see  Appeal  and 
Error,  Dee.  Dig.  |  !!82.») 

2.  NEOuaxnoE  (S  82*)— Licensee— Dtrrr. 

Where  a  person  in  control  of  premises  ex- 
pressly Invites  another  to  go  npon  tbem,  it  ii 
nis  duty  to  be  reasonably  sure  that  he  is  not 
inviting  him  Into  danger,  and  to  that  end  he 
must  know  or  use  ordinary  care  to  know  that 
the  premises  are  reasonably  safe,  therefore, 
where  the  agent  of  a  bridge  company,  which  is 
still  in  Cfuitrol  of  a  bridge  it  Lis  constructing 
for  the  county,  invites  persons  on  the  bridge, 
end  the  bridge  falls,  sach  company  is  liable 
if  its  axent  knew  or  could  have  ascertained  by 
reascnuuMe  care  the  defective  condition  of  the 
bridge  and  the  licensee  is  also  bound  to  the 
use  of  zeasimaUe  care  In  avoiding  danger. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  H  42-44:  Dec.  Dig.  1  82.*r 
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3.  Bbidoes  (I  46*)— Plxadino— Reqoibitbs. 

In  an  action  against  a  bridxe  company  for 
Injuries  received  by  the  piaintitt  wlilie  on  their 
bndge,  such  action  being  based  on  tbe  common- 
law  duty  owed  a  licensee,  the  pleading  is  de- 
fective where  it  sets  up  that  toe  bridge  com- 
pany, who  was  engaged  in  constructing  tbe  ar- 
ticle for  the  Qoun^,  breadied  its  contract,  etc. 

[Ed.  Note.— E\)T  otiier  eases,  see  Bridges,  Dea 
Dig.  I  4&»] 

4,  APPEAI.  AND  EbBOB  (|  1064*)- REVIEW— 
HABinLESa  EbBOB— INBTBUCTIONS— WmOHT 
OF  EVIDBNOE. 

An  Instruction  on  the  weight  of  evidence 
is  reversible  error. 

tEd.  Note.— For  other  cases,  see  Appeal  and 
Error^^Cent  Dig.  ii  4219-4224;   Dec.  Dig.  i 

6.  Tbxai.  (i  194*)— Instruction— Weioet  of 
Evidence. 

In  an  action  against  a  bridge  company  for 
injuries  received  while  on  their  bridge  by  invita- 
tion, the  court  charged  tbat  the  InjuiT  occurred 
through  failure  of  tbe  bridge  company  to  fol- 
low spedflcatiMis,  eta  fleM  a  charge  upon  the 
weight  of  evidence. 

[Ed.  Note.n-Fot  other  case^  see  Trial,  Dec. 
Dig-  I  IM.*] 

6.  Bbidges  (i  44*)— Licensee  on  Pbemises— 

CONTBIBUTOBT  NEOLIOENCE. 

A  licensee  on  a  teldge,  who  was  Injured 
by  its  fsll.  Is  not  guilty  at  contributory  negli- 
gence whera  he  concentrated  Rtocfc  around  hioi. 
not  for  the  purpose  of  testing  the  structure's 
strength,  but  to  take  a  pliotogrepb,  in  accord- 
ance with  the  wishes  of  those  in  control,  and 
neither  Is  he  barred  U  the  bridge  fell  because 
of  the  pressure  of  the  dump  on  we  piers  unless 
he  knew,  or  by  reasonable  care  could  have 
known,  of  such  danger. 

tEd.  Note.— For  other  cases,  see  Bridges,  Dec 
Dig.  i  44.*! 

7.  BBIDQBS  (I  ^*)— IdCENSKB  ON  PBEUIBES— 

Pboxxhatb  Cxvbe  of  Injuxt. 
Where  a  Uoensee  Is  Injured  by  the  falling 
of  a  bridge,  snd  the  proximate  cause  of  Its  fall 
is  tbe  pressure  from  tbe  dump  pile  on  the  Triers, 
the  one  in  control  is  nevertheless  liable  If  br 
reasonable  care  be  could  have  learned  at  such 
pressure  and  danger. 

[Ed.  Note^For  other  cases,  see  Bridges,  Dee. 
Dig.  I  42.*] 

Appeal  from  District  Ooor^  Sk«th  Oonn- 
ty;  W.  J.  Oxford.  Judge. 

Action  by  R.  8.  Pope  against  tbe  Weath- 
erford  Machine  &  Foundry  Company.  V*tom 
a  Judgment  for  plaintiff,  defendant  anteali. 
Reversed  and  remanded. 

Lee  Riddle,  M.  J.  Thompson,  and  Stennis 
&  Wilson,  for  appellant  Chandler  ft  Pan- 
nm,  H.  F.  Martin,  and  J.  O.  Oeorge,  for  ap- 
peUeei 

LEVY,  J.  The  appellant,  a  corporation, 
contracted  with  the  coihmlssloDers*  court  of 
Erath  county  to  build  a  bridge  across  the 
Bosque  river.  At  tbe  time  In  question  it  was 
about  completed,  but  still  In  control  of  ap- 
pellant, and  not  received  by  tbe  county,  nor 
open,  nor  ready  for  public  use.  Appdlant^s 
worlElng  force  had  all  beoi  withdrawn  firom 
the  bridge  and  sent  elsewhere,  except  one 
James,  who  was  left  there  to  do  certain 
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work,  and  who  was  in  oontnl  for  tiie  pnr^ 
pose.  Appellee,  seated  In  hla  baggy  drawn 
by  two  mules,  along  with  several  other  peo- 
ple and  borseSt  was  on  the  bridge  near  the 
center  In  order  that  a  aide  view  lAot^rai^ 
of  the  bridge  with  people  and  teams  there- 
on might  be  taken.  It  was  claimed  by  ap- 
pellee that  app^nt  was  having  the  picture 
thns  taken  with  people  and  teams  on  It,  in 
furtherance  of  its  general  bnslneBs  of  bridge 
building  as  lllustratiTe  of  Its  work  done. 
Just  as  the  proper  position  of  the  pexvota 
on  the  bridge  was  arranged  for  the  picture 
to  be  taken  by  the  photographer  bdow,  as- 
sisted by  James,  the  bridge  collapsed  because 
of  allied  structural  defects,  and  Injured  ap- 
pellee, as  he  claims.  The  suit  is  to  recover 
damages  for  the  Injuries  sustained.  It  was 
alleged  that  James  was  the  agent  and  fore- 
man of  aiK>clIant  in  charge  of  the  bridge, 
and  that  appellee  ma  on  the  bridge  at  the 
time  by  express  invitation  of  James.  The 
case  was  tried  to  a  Jury,  and  in  accordance 
with  their  verfflct  a  Judgment  was  entered 
in  favor  of  appellee. 

By  a  nnmbor  of  assfgnments  of  error  the 
appellant  complains  of  the  refusal  to  sustain 
exceptions  to  the  petition,  and  of  the  admis- 
sion of  certain,  evidence,  and  of  the  court's 
charge,  and  other  matters.  If  the  assign- 
ment of  error  constitute  error,  we  are  not 
bound  by  the  proposition  thereunder  as  af- 
fording the  proper  reason  for  error. 

It  api>ears  from  the  testlmoDy  that  the 
bridge  was  not  delivered  to  or  accepted  by 
the  county,  and  was  not  ready  for  public  use, 
and  was  in  the  possession  and  control  of  ap- 
pellant at  the  time  of  its  collapse.  It  Is  a 
rule  of  law  that  when  a  person  in  control 
of  premises  expressly  Invites  another  to  come 
upon  the  premises  it  Is  his  duty  to  be  rea- 
sonably sure  that  he  Is  not  Inviting  him  into 
danger,  and  to  that  end  he  must  know,  or 
exercise  ordinary  care  and  prudence  to  know, 
that  the  premises  are  reasonably  safe  for 
the  visit  Many  cases  Illustrate  the  rule, 
and  it  Is  so  well  understood  as  to  render  it 
quite  unnecrasary  to  cite  the  authorities.  As- 
suming, therefore,  that  James  had  authority 
to  Invite  appellee  on  tbe  bridge,  then  the 
liability,  If  any,  of  appellant  must  d^Nffid 
on  the  fact  of  whether  the  bridge  was  un- 
safe, and  appellant,  acting  tiirough  James, 
was.  or  might  have  been  by  the  exercise  of 
ordinary  care,  aware  of  its  tmsafe  condition 
from  any  cause  at  the  time  of  the  invitation. 
On  the  other  Iiand,  of  course,  if  the  appel- 
lee knew  of  Its  unsafe  condition  and  the  dan- 
ger of  being  thereon  ftrom  any  cause  a  proper 
defense  is  presented.  The  doctrine  Is  referred 
to  for  the  purpose  of  explaining  that  If  ap- 
pellant is  liable  to  appellee  in  damages  in 
tbis  case  It  Is  so  upon  the  ground  that  it  is 
a  mere  tort-feasor,  and  independently  of  the 
contract  with  the  commiBsiouers'  court  Tbe 
coufiiBiou  and  error  in  the  case  arise  from 
the  effort  In  tbe  petition  and  charge  to  pred- 
icate liability  against  appellant  in  not  con- 


stroctlng  tbe  bridge  in  aceotdance  with  the 
agreed  plan  and  spedflcatitma  adopted  the 
commissioners'  court  Such  allegations  are 
subject  to  exception  as  Immaterial,  and  In 
passing  we  think  the  petition  should  be 
amended. 

In  Inatmcting  titie  Jnry  u  to  appdlce's 
rl^t  to  recDvor,  the  court  charged  oa  tiie 
weight  of  evidence,  and  tiila  was  reverrtble 
error.  If  the  plan  and  specifications  adopted 
by  tbe  conMnlaeionerB*  conrt  were  offiered  aa 
evidence  as  a  means  of  showing  a  safe  and 
proper  way  to  construct  tbe  bridge^  and  a 
failure  to  construct  any  part  ot  tbe  bridge 
accordbig  to  the  sAaptoA  and  apinoved  plan 
and  Bpeclflcatlona  made  it  anufft  and  de- 
fective, tiien  when  the  court  in  great  detail 
stated  In  what  the  failure  consisted,  and  con- 
fined and  required  the  Jnry  to  measnie  tbe 
n^llgence  of  inviting  tbe  appellee  on  tbe 
bridge  by  whether  fte  particular  t^an  and 
BpeclflcaUona  adopted  by  the  cranmlasioners^ 
court  were  followed,  It  became  a  charge  up- 
on tbe  vrelght  of  evidence.  Tbe  conrt  charg- 
ed the  Jnry  "tbat  If  appellant  bnllt  tbe  bridge 
under  a  contract  with  the  commlsal<merflr 
conrt,  and  tbe  collapse  was  caused  by  tbe 
negligent  construction  of  tbe  sam^  and  tbat 
said  piers  were  not  of  the  slae  that  aald  de- 
fendant contracted  to  make  and  build  aatd 
piers,  and  that  the  distance  between  the  piers 
of  said  bridge  was  too  long,  and  that  aald 
plan  was  the  plan  of  defendant  and  waa  pro- 
cared  to  be  adopted  by  the  commlsirtODers' 
court  and  that  the  same  then  and  tbm  con- 
stituted n^llgence,"  then,  If  appellee  was 
not  guilty  of  contributory  negligence,  be  waa 
entltied  to  recover.  Tbe  pertinent  issue  for 
the  Jury  to  determine,  under  appropriate  in- 
structions, was.  flrst  wliether  tbe  bridge  waa 
unsafe,  and,  second,  whether  aiqwllant, 
through  Its  igeat  James,  under  all  the  tes- 
timony before  them,  knew,  or  by  the  use  of 
ordinary  care  could  have  known,  at  the  time 
of  the  lovltetion  that  it  was  unsafe.  If  so. 
and  appellee  did  not  assume  the  risk,  he  waa 
entiUed  to  recover.  It  is  from  all  the  evi- 
dence, and  not  a  particular  part  of  the  evi- 
dence, that  the  Jury  should  be  required  to 
determine  the  Issues.  As  a  fftct  it  might  be 
true  that  It  was  safer  to  bnfld  the  bridge 
according  to  the  agreed  plan,  and  appellant 
would  know  that  it  was.  At  the  same  time 
as  a  fact  a  d^rture  from  the  spedflcatlons 
agreed  apon  might  make  the  bridge  safer 
than  to  follow  the  specifications.  It  It  were 
safer  to  depart  from  tbe  spedflcatlona,  then 
it  was  not  negligence  to  do  so.  There  Is  no 
dispute,  and  cannot  be.  In  this  case,  tbat  tlie 
bridge  fell.  It  did  fall.  The  real  qnestion 
is.  Did  James  know,  or  could  be  by  ordi- 
nary care  and  prudence  have  known,  at  the 
time  of  the  Invitation  tbat  It  was  unsafe? 
Nowhere  In  the  charge  Is  this  Issue  prearat- 
ed  to  the  Jnry  for  finding.  In  the  same  par- 
agraph of  tbe  charge  the  court  authorlxes 
the  Jury  to  relieve  anwUee  from  any  risk  In 
going  on  the  bridge  if  the  d^ective  construe- 
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tlon  waa  not  open  and  obrlons  to  bim  "or 
to  a  person  of  ordinary  care  and  pmdrace 
by  the  exerdae  of  ordinary  care  and  pm- 
dsioe  for  Ills  safcft?  and  protection."  Tills 
to  noticed  In  order  to  remaA  ttiat  appellant's 
Imowledse  of  the  defect  la  entitled  to  be 
measnrad  the  same  role  If  tbe  defect 
In  tlie  constroctlon  of  the  bridge  -was  of  that 
kind  that  a  pnson  of  ordinary  care  and 
prndeice  "by  the  «cerclae  of  ordinary  care" 
could  not  have  dlscoTOwd  It,  thai  appellant 
is  not  liable.  In  Ttew  of  another  trial  at- 
tention is  called  to  the  ranalnliw  paragraphs 
of  the  diarge  as  being  aroneons.  Appellee 
is  prednded  from  a  recovery  on  tbe  ground 
of  contrlbntory  negligence  if  he  "concentrat- 
ed around  lUm  on  tiie  middle  of  the  bridge 
all  the  lire  atoA  he  did  for  the  purpose  of 
teadng  tin  strength  of  the  bridge,  or  for  bav- 
tog  bta  picture  taken."  If  ttiat  waa  the  par- 
pose  of  the  Inritatlon,  and  directed  by  James, 
and  there  btfng  no  dispute  about  the  purpose 
of  tbe  inritatton  and  appellee  doing  as  dl- 
metedt  then  appdlee  would  not  be  guilty  of 
coDtrlbutory  nej^lgence  In  doing  so.  Fnr- 
ther,  tile  appellee  Is  precluded  from  a  recov- 
ery on  the  ground  of  contrlbntory  negligence 
If  the  pressure  of  the  dump  against  the  piers 
"contrlbnted  to  the  faU  of  the  bridge."  He 
would  not  be.  He  might  be  held  to  have 
assumed  the  risk  of  going  on  the  bridge  if 
he  knew  that  the  pressure  of  the  dump 
Bsainst  the  bridge  made  the  bridge  unsafe 
and  dang^wns  for  him  to  be  upon  it  Nei- 
ther could  appellant  be  relleTed  of  liability 
if  that  was  the  cause,  or  contributing  cause, 
of  the  bridge  giving  way,  provided  It  was 
known  to  axqp^ant  through  Its  agent  at  the 
time  of  the  Invitation  that  the  bridge  was 
unsafe  because  of  that  fact.  If  appellant's 
agent  knew  tbe  bridge  was  unsafe  from  any 
cause  it  would  be  liable  to  appellee  for  tbe 
injnry  following,  assuming  the  authority  of 
James  to  invite  him  on  tbe  bridge,  and  as- 
snmlng  that  appellee  la  not  precluded  as- 
Bumed  risk. 

For  the  error  in  the  charge,  the  judgment 
la  reversed  and  the  canse  remanded. 


UNITED  STATES  FIDELITT  &  GUARAN- 
TY CO.  T.  BUHRBR  et  al. 
(Court  of  Civil  Appeals  of  Tezaa.   Jane  30. 
1909.   BeheariDg  Denied  Dec.  8,  1910.) 

COUBTB  U  202*)— Pbobatb  Coubib— Bevisw— 

Affellats  Jusibdictkon. 

Where  a  salt  In  the  nature  of  a  bill  of  re- 
view, under  Bev.  Bt  1889,  art.  2799,  waa  Insti- 
tuted In  tbe  county  court  to  falsify  tbe  settle- 
ment of  a  guardian's  account,  it  constituted  an 
exercise  of  the  court's  probate  JarisdictitHi,  un- 
der Gtnut.  art  6,  |  lo,  and  hence  an  appeal 
must  be  first  taken  to  tbe  district  court 

[Ed.  Note. — For  other  cases,  see  Courts,  Dea 
Dig.  i  202.*] 

Appeal  from  Harris  County  Court;  A.  B. 
Amerman,  Judge. 


Action  by  Lillian  Bnhrer  and  anothor 
agaiuBt  Frank  H.  Wells  and  the  United 
States  Flddlty  &  Guaranty  Company,  on  the 
bond  of  defendant  Weils  as  gnardlan.  There 
was  a  Judgment  against  both  the  guardian 
and  tbe  mrety  In  tiie  county  eoort  and  the 
surety  anteala.  I>taml8Bed.t 

Hunt,  Myer  &  Townes,  for  appellant  Lew- 
is Fogle  and  L.  C.  Kemp,  for  appellees. 

REESE,  J.  One  Frank  H.  Wtils  was 
guardian  of  the  estate  of  Lillian  Euhus  (now 
Lillian  Bnhrer),  a  minor;  the  guardianship 
being  administered  in  tbe  probate  court  of 
Harris  county.  At  tbe  S^tember  term,  1905, 
of  said  courC,  an  order  was  made  approving 
the  final  account  of  said  guardian  and  dis- 
charging him  fnnn  the  trust  It  was  adjudg- 
ed, on  such  final  settlement,  that  the  gnard- 
lan owed  the  ward  nothing.  On  March  8. 
1906,  this  suit  was  filed  in  the  county  court 
of  Harris  county,  by  the  said  Lillian,  joined 
by  her  hnslNint^  A.  C.  Bohrer,  against  ttte 
said  Frank  H.  Wells  and  the  United  States 
Fidelity  &  Guaranty  Company.  The  petition 
alleges  that  said  Wells  tuuS  beoi  appointed 
gnardlan  of  plaintiff,  and  that  the  Guaranty 
Company  was  surety  on  his  bond.  It  is 
charged  that  the  gnardlan  failed  to  account 
for  and  file  an  inventory  of  all  property  be- 
lOD^ng  to  the  estate  of  the  minor,  setting 
out  the  items  of  proper^  not  accounted  for ; 
that  he  had  fraudulently  sold  certain  proper- 
ty, and  failed  to  account  for  the  proceeds; 
and  that  he  liad,  in  bis  final  account,  received 
credit  for  certain  amounts  to  which  he  was 
not  entitled,  fraud  being  diarged  in  the  mat- 
ter of  such  charges  against  the  estate  of  the 
minor.  The  petition  concludes  with  the  fol- 
lowing prayer;  "Wherefore  plaintiffs  pray 
that  citation  issne  commanding  defendants 
and  each  of  them  to  answer  this  bill,  and 
that  upon  tbe  hearli^  hereof  this  court  will 
review  the  accounts  of  said  guardian  of  the 
estate  of  Lillian  Kuhns,  minor,  and  compel 
said  guardian,  Wells,  and  his  said  surety,  de- 
fendants herein,  to  account  to  plaintiffs  for 
tbe  property  which  said  guardian  failed  to 
account  for,  and  for  the  sums  so  wrongfully 
expraded  by  said  guardian,  in  the  sum  of 
$987.00,  with  interest  thereon  from  Septem- 
ber 10,  1002 ;  that  said  defendants  be  decreed 
to  pay  all  costs  of  court.  Including  the  costs 
of  tbe  guardianship  proceeding,  for  all  of 
which  plaintiffs  pray  Judgment"  The  case 
app^rs  to  have  been  entered  on  the  civil 
docket  of  the  court,  and  upon  the  trial  Judg- 
ment waa  rendered  for  plalntllbi  against  botii 
defendants  for  ¥349.08. 

As  showing  the  character  of  the  proceeding 
we  make  the  followli^  extract  from  tlie  Judg- 
ment: "It  to  therefore  oonridered  by  the 
court,  and  so  ordered,  adjudged,  and  decreed, 
that  the  plaintiffs'  bill  of  review  be  and  the 
same  Is  hereby  allowed ;  and  It  appearing  to 
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the  court  that  at  a  previouB  term  of  this 
conrt  said  defendant  Frank  H.  Wells  was 
daly  appointed  guardian  of  the  estate  of 
plaintiff  Lillian  Bahrer.  then  Lillian  Enhns, 
and  that  said  defendant  Wells  entered  into  a 
bond  in  the  sum  of  $1,000,  conditioned  that 
he  wonld  faithfully  and  properly  discharge 
his  duties  as  guardian  of  the  estate  of  said 
Lillian  Kuhus,  and  that  said  defendant  the 
United  States  Fidelity  ft  Guaranty  Company 
became  surety  on  said  bond,  and  It  further 
appearing  to  the  court  that  certain  Items  in 
the  annual  and  final  accounts  of  the  guardian 
were  Improperly  charged  against  the  estate 
of  said  minor.  Lillian  Euhns,  now  Lillian 
Buhrer,  plaintiff  in  this  cause,  and  Improp- 
erly allowed  by  the  court,  viz."  From  this 
judgment,  defendant  Guaranty  Company  gave 
notice  of  appeal  to  this  court,  and  the  case 
is  here  on  appeal  from  the  Judgment 

Appellees  have  filed  a  motion  to  dismiss 
the  appeal,  on  the  ground  that  the  case  Is 
a  probate  proceeding,  and  appeal  does  not 
lie  direct  to  this  court,  but  to  the  district 
court.  If  this  be  true.  It  is  a  matter  of 
which  this  court  was  bound  to  take  notice 
without  such  motion.  Appellant  *  contends 
that  the  case  was  entered  on  the  dvil  docket 
and  tried  as  any  other  dvil  case,  and  that 
therefore  appeal  was  properly  taken  direct 
to  this  court  Article  2789,  Rev.  St  1895, 
with  regard  to  proceedings  In  guardianship, 
la  as  follows:  "Art  2789.  Any  person  who 
may  consider  himself  aggrieved  by  any  de- 
cision, order  or  judgment  of  the  court,  or  by 
any  order  of  the  judge  thereof,  may  appeal 
to  the  district  court  as  a  matter  of  r^ht, 
without  bond."  It  is  further  provided,  by 
article  2799  of  the  same  chapter,  that  "any 
person  may,  by  bill  of  review  filed  In  the 
court  lu  which  the  proceedli^  were  had, 
have  any  decision,  order  or  Judgment  render- 
ed by  such  court,  or  by  the  judge  thereof,  re- 
viewed  and  corrected  on  showing  error  there- 
in." On  such  appeal  to  the  district  court  the 
trial  shall  be  de  novo.  Article  2798.  The 
same  provisions  are  made  with  regard  to  pro- 
ceedings In  the  administration  of  estates. 
Article  2266,  Rev.  St  1896.  It  Is  provided 
by  section  8,  art  8,  of  the  Constitution,  that 
the  district  court  shall  have  appellate  juris- 
diction and  control  In  probate  matters  over 
the  county  court  established  In  each  county 
for  appointing  guardians  and  settling  the  ac- 
counts of  guardians  and  for  the  transaction 
of  all  business  appertaining  to  estates.  The 
jurisdiction  of  Courts  of  Civil  Appeals  ex- 
tends to  all  "civil  cases"  of  which  the  county 
courts  have  origlxial  JnrlidietloiL  Oonst.  art. 
6,  I  6. 

A  clear  distinction  is  intended  to  be  made 
between  a  "civil  case"  and  a  proceeding  In 
probate  matters  In  the  county  court  and  this 
is  not  controverted  by  appellants;  but  the 
contention  Is  made  that  a  bill  of  review,  such 
as  the  present  suit,  is  sacli  a  civil  case,  and 


some  force  la  sought  to  be  attached  to  the 
fact  BM  claimed,  that  the  case  was  entered 
upon  the  civil  docket,  or  the  "civil  side  of 
the  docket"  and  not  <»d  the  probate  docket 
required  to  be  kept  by  tlie  clerk.  Articles 
1846.  1846,  Rev.  St  1896.  We  do  not  think 
that  the  fact  as  stated  In  appellants'  brief, 
that  the  case  was  entered  and  tried  on  the 
civil  docket,  affects  the  question  presented  by 
the  motion.  The  essential  character  of  the 
proceedings  Is  shown  by  the  pleadings  and 
the  relief  sought  and  granted. 

The  bill  of  review  is  nothing  more  nor  leas 
In  Its  effects  than  a  rehearing  or  new  trial  as 
to  the  matter  of  the  guardian's  accounts,  of 
which  the  county  court  had  jurisdiction  as  a 
court  of  probate,  and  not  under  the  jurisdic- 
tion conferred  upon  that  court  to  try  civil 
cases.  The  court  had  no  jurisdiction,  other 
than  that  conferred  on  it  as  a  conrt  of  pro- 
bate, to  review  the  guardian's  accounts. 
Freedman  v.  Vallle,  75  S.  W.  324.  The  fol- 
lowing cases  show  that  appeals  from  judg- 
ments or  orders  of  the  county  court  in  cases 
of  such  bills  of  review  are  to  the  district 
court  though  the  direct  question  was  not 
raised:  Young  v.  Gray,  00  Tex.  542;  De 
Cordova  v.  Bodgera,  97  S.  W.  1042 ;  Heath  v. 
Layne,  62  Tex.  688. 

This  court  has  no  Jurisdiction  of  appeals 
from  the  county  court  in  probate  matters; 
but  such  appeals  are  to  the  district  court, 
where  the  case  is  to  be  heard  de  novo.  It 
may  be  that  the  county  court  did  not  have 
jurisdiction  to  render  Judgment  against  the 
sureties,  except  under  Ite  jurisdiction  to  try 
civil  cases.  TImmins  v.  Bonner,  58  Tex.  554 ; 
Handy  v.  Woodhouse,  26  S.  W.  40 ;  Freedman 
V.  Yaille,  supra.  Tha^  however,  does  not  af- 
fect the  question  here  presented  as  to  the  ju- 
risdiction of  thla  court  to  entertain  this  ap- 
peal. The  joinder  of  the  sureties,  and  Judg- 
ment against  them,  may  have  been  improper, 
but  that  does  not  render  this  other  than  a 
probate  proceeding. 

The  appeal  ts  dlamlBBed,  for  want  of  Juris- 
diction. 

Dismissed. 


KBLLBR  et  aL  r.  WOLKABTEL 
(Court  of  Civil  Appeals  of  Texas.    Nov.  23, 
1910.    Rehearing  Denied  Dec.  21.  19ia) 

1.  Masteb  and  Sebvaht  (i  8*)  — OoirzK&cn 
or  EbfPLOTUENT— OoHemncnoN. 

Defendant's  ageot  testified  that  when  he 
employed  plaintiff,  he  told  hhn  he  ihould  be 
paid  i&5  a  month,  and,  if  he  gave  BatisCaction, 
the  agent  would  keep  him  for  a  year,  and  that 
witness  would  be  the  Judge  or  that  Held, 
that  the  evidence  supported  the  conclusiou  that 
the  employment  was  to  be  for  a  year,  and  that 
the  employer  did  not  reserve  the  riffit  to  ter- 
minate the  same,  regardleM  of  substantial 
cause. 

[EM.  Note^For  other  casei^  see  Master  and 

Servaot  Cmt  Dig;  H  ^lOt  17;  Dec.  Kg.  | 
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%  Trial  (|  260*)— REQTffn  to  Osabgb— In- 

STBUCnONS  GiVBIT. 

It  IB  not  error  to  TefoH  an  Instruction 
where  the  material  portion  tliereof  has  been 
given  in  the  conrfs  charge. 

[¥Sd.  Note.~For  other  cases,  eee  Trial,  Cent. 
Dig.  H  651-658;  Dec.  Dig.  §  260.*] 

Error  from  District  Court,  Ourts  County ; 
Nomum  G.  Kittrell,  Judge. 

Action  by  Charles  J.  WollEarte  against 
Theodore  Keller  and  othera.  Jodgment  for 
plaintiff,  and  defwdanta  bring  error.  Af- 
firmed. 

.  A.  B.  ft  W.  P.  Hamblen  and  Baker,  Botts, 
Porker  ft  Garwood,  for  idalntifb  in  error. 
Hogg,  Gill  &  Jones,  for  defendant  In  error. 

JAMBS,  G.  J.  The  amended  petition  of 
Wolkarte  alleged,  in  substance :  That  he  had 
been  employed  by  Theo  Keller  for  a  year  as 
a  cotton  dasser  and  otherwise  In  connection 
with  Keller's  business  as  a  factor  commls- 
eion  merchant  and  general  dealer  in  cotton 
at  ¥9S  per  month  for  the  term  of  one  year. 
That  plaintiff  worked  in  said  capacity  from 
July  25,  to  November  16,  1907,  discharging 
his  duties  under  the  employment,  on  which 
iattex  date  Keller  discharged  Mm  without 
cause,  and  refused  to  pay  him  hla  salary  be- 
yond such  date  That  plaintiff  has  ever  since 
been  willing  and  ready  to  serre  as  such  em- 
ploye, and  has  frequently  tendered  his  serv- 
ices, but  Keller  persistently  refused  to  ac- 
cept same.  That  plaintiff  has  been  unable  to 
procure  re-employment  with  the  dty,  where 
he  was  serving  when  induced  by  Keller  to 
make  said  contract,  or  other  work,  so  that 
he  has  been  wholly  out  of  employment  since 
said  discharge.  That  plaintiff  will  not  be 
able  to  procure  employment  or  earn  anything 
from  any  other  source  for  the  remainder  of 
said  term.  That  Theo  Keller,  the  original 
defendant  herein,  has  died,  leaving  a  laj^ 
estate  descending  to  his  heirs  (naming  them), 
residents  of  Harris  county,  who  have  receiv- 
ed property  far  in  excess  of  plalntifTs  de- 
mand, and  that  no  administration  Is  neces- 
sary, no  other  claim  than  plaintUTs  being 
outstanding.  The  answer  was  tide  general 
Issue,  Incompetency  of  plaintiff,  and  adequate 
cause  for  dlschai^e.  The  verdict  was  for 
plaintiff  for  9760: 

There  was  ample  evidence  showing  that 
the  contract  of  employment  was  for  the  term 
of  one  year,  and  not  one  by  the  month.  £*ur- 
tbermore,  the  evidence  was  not  undisputed 
to  the  effect  that  plaintiff  was  to  continue  In 
Keller's  service  only  so  long  as  his  services 
were  satisfactory.  For  these  reasons  the 
first  assignment  of  error  is  overruled. 

The  second  assignment  of  error  Is  that  the 
following  paragraph  of  the  charge  was  error : 
"As  to  the  defendant,  the  legal  effect  and 
purport  of  the  contract  was  that  he  would 
pay  plaintiff  $95  a  month  from  the  25th  day 
of  July,  1907,  to  the  28th  day  of  July,  1908, 
and  that  If  he  discharged  plaintiff  in  that 


time  that  It  would  be  because  he  had  good 
grounds  for  so  doing ;  that  Is.  that  he  would 
not  discharge  him  so  long  as  he  performed 
the  duties  he  had  undertaken  with  that  meas- 
ure of  skill  and  care  which  you  are  instruct- 
ed In  the  preceding  paragraph  was  obliga- 
tory upon  the  plaintiff."  Plaintiffs  In  error 
cite  the  following  testimony  as  showii^  that 
the  charge  was  wrong:  "Wolkarte  testified: 
"I  had  a  conversation  with  Mr.  Huey  in 
which  I  was  employed  by  Mr.  Hney  for  Mr. 
Keller.  I  put  in  my  resignation  to  the  d^, 
and  went  then  and  took  the  employment  un- 
der Mr.  Huey,  and  under  the  condition  that 
I  was  to  be  there  a  year."  B.  S.  Huey  tes- 
tified: "After  telllug  blm  what  his  duties 
would  be,  I  went  to  Mr.  Keller,  and  he  said 
he  would  leave  it  to  me,  so  that,  when  I 
saw  Mr.  Wolkarte  again,  I  told  him  I  would 
pay  him  $95  a  month,  and,  if  he  gave  satis- 
faction, I  would  keep  him  for  a  year.  I 
was  to  be  the  judge  of  it"  The  above  tes- 
timony of  Huey  would  not  admit  of  a  find- 
ing that  a  contract  had  been  made  termina- 
ble at  the  wUl  of  the  employer.  Said  testi- 
mony that  he  was  to  "to  be  Judge  of  it"  had 
reference  to  and  was  In  connection  with  the 
manner  of  plalntifTs  performance  of  his  du- 
ties, and  the  employer  did  not  reserve  the 
right,  by  simply  declaring  himself  dissatis- 
fied, to  terminate  the  contract,  regardless  of 
substantial  cause.  This  was  the  view  cor- 
rectly taken  by  the  court  in  the  portion  of 
the  charge  which  afterwards  submitted  the 
Issue  to  the  Jury.  There  was  no  error  in  the 
portion  of  the  Charge  complained  of  by  the 
second  assignment.  The  contract,  according 
to  said  testimony,  was  in  effect  an  engage- 
ment  for  a  year. 

The  third  assignment  complains  of  the  re- 
fusal of  the  following  charge:  After  the 
court's  g^eral  charge  was  read  to  the  Jury, 
the  defendants  requested  the  following  spe- 
cial charge:  "If  you  believe  from  the  pre- 
ponderance of  the  evidence  that  the  plain- 
tiff had  a  contract  for  employment  for  a  pe- 
riod of  one  year,  and  if  you  further  believe 
that  the  plaintiff  was  discharged  without  snfii- 
dent  cause,  then,  after  his  discharge,  It  was 
the  plaintiff's  duty  to  exercise  reasonable  dili- 
gence and  effort  to  obtain  other  employment 
he  had  the  right  for  a  reasonable  time  to 
seek  employment  In  the  same  line  of  work  In 
which  he  had  been  employed  by  the  defend- 
ant, and  after  that,  If  he  was  unable  to  ob- 
tain such  employment  after  reasonable  dili- 
gence on  his  part,  then  It  was  his  duty  to 
seek  any  kind  of  employment  that  he  was 
fitted  to  perform.  You  are,  therefore,  charg- 
ed that  If  the  plaintiff  could,  by  the  exer- 
cise of  reasonable  diligence,  have  obtained, 
similar  employment  to  that  In  whidi  he  was 
engaged  by  the  def^dants,  whldi  would  have 
paid  him  as  much  as  he  would  have  receiv- 
ed under  the  contract  of  employment  with 
the  defendants,  then  he  is  not  entitled  to  re- 
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cover  anything  in  this  suit."  The  first  por- 
tion of  the  above  inatmction  was  In  accord 
with  the  rule  announced  In  Kramer  v.  Wolf, 
09  Tex,  600,  01  S.  W.  7TB.  But  the  material 
part  of  the  request  and  the  Instmctlon  which 
appellants  really  son^t  was  the  latter  part 
beginning  with  the:  "Ton  are  therefore 
charged."  This  we  find  was  sobstantlaUy 
contained  in  paragraph  stxtb  of  the  court's 
charge.  The  first  portion  was  merely  a  pre- 
liminary statement  of  a  rule  of  law,  as  an 
Introductory  basis  for  the  latter  portion. 
The  assignment  is  therefore  overruled. 

The  paragraph  sixth  of  the  charge  of  the 
court  complained  of  by  the  fourth  assign- 
ment was  not  erroneons.  Nor  waa  paragraph 
third  complained  of  by  the  fifth  assignment. 

Affirmed. 


ORANBERBY  et  al.  v.  JAOESON. 
(Oonrt  of  Civil  Appeals  of  Texas.   Nov.  7. 1910. 
Rehearing  Denied  Dec.  1,  1010.) 

1.  Costs  (|  260^Afpeu,  vob  Dsut— Dah- 

Where  a  judgmoit  by  default  conformed  to 
the  pleadings  and  the  evidence,  and  there  was 
no  Inegalarity  in  the  proceedings,  the  soiog  out 
of  a  writ  of  error  to  review  the  Judgment,  and 
the  filing  of  a  sopenedeas  bond  suspending  its 
encnClon,  no  aasignmente  of  error  nelns  filed 
and  no  steps  taken  to  prepare  a  transcript  for 
the  court  on  appeal,  were  solely  for  delay,  so 
that  defendant  In  error  waa  entitled  to  an  af- 
firmance of  the  judgment,  with  10  per  cent, 
damages,  as  authorized  by  Saylra'  Ann.  Olv. 
St.  1897,  art  1024. 

[Ed.  Note.— For  other  eases,  see  Costs,  dent. 
Dig.  81  983-096.  1002,  1008 ;  Dw!.  Dig.  |  26a*] 

2.  Costs  (|  260*)— Aotbal  rOB  Delay— Dam- 
ages. 

Where  the  suing  out  of  a  writ  of  error 
without  pnAable  ground,  and  the  filing  of  a  su- 
persedeas bond  suspending  the  execution  of  the 
judgment  sought  to  be  reviewed,  were  for  delay 
only,  the  filing  by  defendant  in  error  of  a  tran- 
Bcnpt,  as  authorized  by  rule  05  of  the  district 
and  county  courts  (102  Tex.  zlix.  67  S.  W. 
xxviOi  instead  of  taking  a  different  proceeding 
to  secure  a  more  prompt  enforcement  of  the 
judgment,  did  not  defeat  his  right  to  recover 
the  damages  provided  by  Sayles'  Ann.  Civ. 
St  1887,  art  1024,  for  misuse  of  the  right  to 
sue  out  a  writ  of  error: 

[Bd,  Note.— For  other  cues,  see  Oosts,  Dec. 
Dfe.  I  260.«] 

8.  Costs  ({  262*)— Amai.  fob  Delat—Dau- 

AGBS. 

Damages  for  suing  ont  a  writ  of  error  for 
delay  only  may  be  awarded  on  a  motion  to  af- 
firm on  certificate;  but  the  entire  record  must 
be  brought  up,  so  as  to  enable  the  appellate 
court  to  know  that  the  writ  Of  error  Is  taken 
out  merely  for  delay. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  SS  99&-1000;  Dec.  Dig,  $  262.*] 

E^ror  from  District  Court,  JefFmson  Coun- 
ty; L.  B.  Hlghtower,  Jr.,  Judge. 

Action  by  James  S.  Jackson  against  O.  L. 
QraUberry  .and  another.  There  was  a  de- 
tmlt  Judgment  for  plaintiff,  and  defendants 
bring  error.  Affirmed. 


I>oa^ert7,  Ckmley  ft  Oordon,  for  defendant 

in  error. 

PLEASANTS,  C.  J.  On  Jane  8,  1000,  de- 
fendant in  error  recovered  a  Judgment  in 
the  district  couri  of  Jefferson  county  against 
plaintiffs  in  error,  O.  I*  Oranberry.  and  hie 
wife,  Annie  E.  Cranberry,  for  tbe  sum  of 
1760.64^  and  foredotfbig  a  mortgage  Hen  npon 
a  tract  of  land  de8crlt>ed  in  the  petition.  The 
sum  so  recovered  was  the  amount  due  npon 
two  notes  executed  by  said  plaintiffs  In  er^ 
ror  in  favor  of  defendant  in  error,  and  the 
lien  foreclosed  was  evidenced  by  a  deed  of 
trust  upon  the  land  described  In  the  petition, 
executed  by  the  plalntUfa  In  error.  The  Judg- 
ment was  by  default,  but  proper  citation  had 
been  duly  served  upon  plaintiffs  in  error 
more  than  10  days  prior  to  the  commence- 
ment of  the  term  of  court  at  whldi  said 
Judgment  was  rendered. 

The  petition  upon  which  the  Judgmoit  was 
rendered  is  sufficient  in  ev^  respect,  and 
the  notes  and  deed  of  trust  upon  which  the 
suit  was  based  were  produced  In  evidence  up- 
on the  trial  of  the  case.  On  July  17,  1009^ 
defraidant  In  error  caused  an  order  of  sale 
to  be  Issued  niton  said  Judgment,  and  on 
August  14,  1909,  same  was  levied  upon  the 
land  described  in  the  Judgment  by  the  sheriff 
of  Jefferson  county,  and  said  land  adv^ 
tlsed  for  sale  thereunder  on  September  7. 
1909.  On  September  6,  1000,  plalntlfte  In 
error  sued  out  a  writ  of  error  and  filed  a 
supersedeas  bond,  wlilch  was  approved  \iy  the 
clerk  of  the  district  court  of  Jefferson  coun- 
ty, and  which  is  in  all  respects  sufficient  un- 
der the  statute  providing  for  such  bonds. 
Proper  citation  In  error  was  issued  and  serv- 
ed upon  the  defendant  In  error  on  September 
7»  1009.  After  thus  perfecting  their  appeal 
and  euspendlng  the  execution  of  the  Judg- 
ment of  the  court  below,  plaintiffs  in  error 
failed  to  file  any  assignments  of  error  and 
took  no  8te|W  In  the  matter  of  having  a  tran- 
script prepared  and  sent  up  to  this  court 
On  NoTember  21,  1900,  defendant  In  error 
applied  for  a  transcript,  which  was  prttp- 
erly  made  op  and  deliTered  to  him,  and  was 
filed  by  him  In  this  court  on  Novranber  27, 
1009.  Plaintiffs  In  error  have  filed  no  brl^ 
in  tills  court  Defendant  In  error  baa  filed 
brie^  and  asks  l^iat  the  Judgmoit  of  the 
court  below  be  affirmed,  with  10  p^  ceat. 
damages  for  delay. 

We  have  gambled  the  record,  and  ftud  no 
Irregularity  of  any  kind  in  the  proceedings. 
The  canse  of  action  alleged  by  plaintiff  In  the 
court  below  Is  fully  sustained  by  the  evi- 
dence appearing  In  the  statement  of  tacts 
brought  np  with  the  record,  and  the  Judg- 
ment oonfonuB  with  the  pleading  and  evi- 
dence. Upon  this  state  of  the  record  it  Is 
apparent  that  the  writ  of  mor  was  sued 
out  solely  for  delay,  and  defendant  In  error 
is  ^ititled  to  have  the  Judgm^t  of  the  court 
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below  affirmed,  with  10  per  cent  damages. 
Sayles'  Ann.  CIt.  St.  1887,  art.  1024 ;  Grier  t. 
Powell,  14  Tex.  S21;  Marx  t.  Brown.  42 
Tex.  Ill ;  Cranberry  t.  Mussman,  90  6.  W. 
633. 

Defendant  In  error  had  the  right  under  the 
rules  to  have  the  transcript  brought  up  (rule 
85  tor  district  and  conn^  courts  [102  Tex. 
xllx.  67  S.  W.  xxtH]),  and  while  he  may  have 
left  the  bringing  np  of  the  transcript  to 
plaintiffs  in  error,  and.  In  case  they  failed 
to  prosecute  their  writ  of  error  by  filing  the 
transcript  In  the  time  required  by  the  statute, 
have  sought  and  obtained  an  affirmance  on 
ceiUflcate,  and  thus  prevented  a  large  part 
of  the  delay  caused  him  In  the  enforcemient 
of  his  judgment,  he  was  not  required  to  take 
this  conrse.  The  suing  out  of  the  writ  of 
error  without  probable  ground  of  error,  and 
the  filing  of  a  supersedeas  bond  by  plaintiffs 
In  error,  thereby  suspending  the  execution  of 
tbe  Judgment,  having  been  done  for  the  sole 
purpose  of  delay,  defendant  in  error  became 
entitled  to  his  damages,  and  the  fact  that  he 
might  by  a  different  proceeding  have  secured 
a  more  prompt  enforcement  of  his  judg- 
ment cannot  defeat  his  right  to  recover  the 
damages  awarded  him  iff  the  statute  for  the 
misuse  by  plalntlSM  In  error  of  tbelr  right 
of  appeal. 

Damages  for  delay  could  be  awarded  on  a 
motion  to  affirm  on  certificate,  but  In  snch 
case  die  entire  record  should  be  brought  up. 
If  a  transcript  of  the  entire  proceedings  Is 
not  brought  up,  tbe  appellate  court  cannot 
know  that  tbe  appeal  is  taken  merely  for  de- 
lay, and  in  such  case  could  not  nffirm  tbe 
Judgment  of  the  court  below,  with  damages. 

The  motion  of  the  defendant  In  error  la 
granted,  and  the  JncUrment  of  tbe  court  below 
1b  flffinned,  with  10  per  cent  damages  for 
delay. 

Affirmed. 


TEXAS  CENT.  R.  CO.  v.  HUTCIIINGSON.t 
(Coart  of  Civil  Appeals  of  Texas.     Nor.  2, 
1910.    Rehearing  Denied  Dec.  14,  1910.) 

Cabbiebb  (I  304*)— Cabbiaob  or  Passenoebs 
—  Pbbsohai.  Ik jubies  —  Dutt  to  Fessons 

ASSimnO  PASSEKOEB. 

Where  a  railroad  company  or  Its  servants 
consent  to  the  custom  of  allowing  persons  to 
board  its  train  to  assist  other  passengers,  a 
person  who  boards  a  train  for  that  purpose 
may  assume  that  the  train  will  remain  at  the 
station  for  tbe  usual  time  and  allow  passengers 
to  est  oS,  and  need  Dot  infonn  those  in  charfte 
of  we  train  that  it  Is  his  intention  to  get  off, 
and  if  the  train  does  not  remain  the  customary 
time,  and  he  Is  injared  in  making  an  exit,  he 
may  bold  the  carrier  for  its  n^ligence. 

[Bd.  Mote.--For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1104,  1110-1114,  1124,  1242; 
Dec  Dig.  I  804.*] 

Appeal   from   District   Court,  Hamilton 
County ;  3.  H.  Arnold,  Judge. 
Action  1^  J.  C  Hutchlngaon  against  the 


Texas  Central  Railroad  Company.  From  a 
Judgmoit  for  plalntlfl,  defoidant  appeahk 
Affirmed. 

Eldson  ft  Eldson  and  J.  A.  Elbler,  for 
appellant  Langford  ft  Chesley,  for  appellee. 

KBY,  0.  J.  This  is  a  personal  injury  suit, 
which  resulted  In  a  verdict  and  Judgment  In 
favor  of  the  plaintiff  for  f4,000,  and  the  de- 
fendant has  appealed.  On  tbe  night  of 
March  23,  1907,  one  of  appellant's  passenger 
trains  passed  the  town  of  Hlco.  It  stopped 
at  that  station,  and  the  appellee  went 
aboard  of  It  for  the  purpose  of  assisting  his 
afflicted  sister,  who  had  a  ticket  and  took 
passage  on  tbe  train.  The  train  started  be- 
fore appellee  disembarked,  and,  in  getting  off, 
he  was  thrown  upon  tbe  ground  and  In- 
jured. Appellee  charged  in  his  petition  that 
the  defendant  was  guilty  of  negllgaice  In 
starting  the  train  before  the  passengers  and 
persons  assisting  passengers  had  had  suffi- 
cient time  to  disembark.  He  also  charged 
that  appellant  was  guilty  of  negligence  In 
placing  a  movable  step  or  other  obstruction 
on  the  steps  of  the  car,  which  obstruction 
caused  htm  to  stumble  and  contributed  to 
his  fall. 

In  addition  to  a  general  denial,  appellant 
charged  In  its  answer  that  appellee  was 
guilty  of  contributory  negligence,  and  also 
charged  that  he  boarded  the  train  without 
giving  notice  of  his  intention  to  disembark 
at  that  station  and  that  appellant's  employ^ 
In  charge  of  the  train  had  no  knowledge  that 
such  was  hts  Intention.  The  plaintiff  charg- 
ed In  his  petition  that  It  was  the  custom, 
well  known  to  and  long  acquiesced  In  by  ap- 
pellant, its  agents,  servants,  and  employes, 
for  persons  to  assist  women  and  children 
aboard  of  Its  passenger  trains  and  to  find 
seats  for  them  thereon. 

Evidence  was  submitted  sufficient  to  show, 
and  In  support  of  the  verdict  we  find,  that 
appellant  was  guilty  of  negligence  as  alleged 
in  appellee's  petition ;  that  app^ee  was  not 
guilty  of  contributory  negligence,  as  alleged 
in  appdlant's  answer,  and  that,  as  a  result 
of  appellant's  negligence,  appellee  sustained 
serioua  injuries,  and  that  the  amount  award- 
ed him  as  damages  la  not  excessive. 

The  testimony  failed  to  show  that  appel- 
lant's employes  In  charge  of  the  train  had 
actual  knowledge  of  the,  fact  that  appellee 
boarded  it  for  the  sole  purpose  of  assisting 
his  sister,  and  that  he  Intended  to  get  off 
before  tbe  train  started.  In  fact,  It  was 
affirmatively  shown  that  the  employes  re- 
ferred to  did  not  have  such  knowledge.  That 
fact — the  absence  of  knowledge  on  the  part 
of  appellant  that  the  appellee  had  not  board- 
ed the  train  as  a  passenger,  but  Intended  to 
get  off  before  tbe  train  left  that  station — 
seems  to  have  been  the  main  defense  relied 
on,  and  the  r^usal  of  the  trial  court  to  rec- 
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ognlze  It  as  such  Is  the  principal  question 
preeented  to  this  court  for  decision. 

The  trlil  court  refused  to  Instruct  tlie  Jury 
that  It  was  necessary  for  the  employes  In 
chargre  of  the  train  to  have  had  notice  of  ap- 
pellee's Intention  to  get  off  before  the  train 
started,  In  order  to  hold  appellant  liable, 
and  held,  and  In  effect  Instructed  the  Jury, 
that  proof  of  a  custom  well  known  to  and 
long  acquiesced  In  by  appellant  for  persons 
to  assist  lady  passengers  aboard  of  passenger 
trains  at  that  station  would  render  it  un- 
necessary for  appellee  to  show  that  appel- 
lant had  actual  knowledge  of  the  fact  that 
he  Intended  to  get  off  after  finding  a  seat 
for  his  sister.  That  court  Instructed  the 
jury  that  if  they  found  from  the  testimony 
the  existence  of  the  cuBtom  alleged,  and  If 
the  appellant  was  guilty  of  negligence  In 
starting  the  train  before  sufficient  time  had 
elapsed  for  ail  the  passengers  to  disembark, 
and  If  they  found  the  other  necessary  facts, 
to  return  a  verdict  for  the  plaintiff.  There 
was  testimony  sufficient  to  show  that  on  the 
occasion  in  question  the  train  did  not  stop 
as  long  as  was  usual  and  customary,  and 
not  sufficient  length  of  time  for  all  the  pas- 
sengers who  desired  to  do  so  to  disembark. 

Counsel  for  appellant  bare  dted  cases 
which  hold  that  when  a  person  boards  a 
train  for  the  purpose  of  assisting  a  woman 
or  some  other  passenger,  and  Intends  to  get 
off  before  the  train  starts,  that  such  person 
cannot  recover  for  injuries  sustained  on  ac- 
count of  his  not  being  able  to  get  off  before  the 
train  starts^  unless  It  t}e  shown  that  some 
employ^  engaged  In  operating  the  train  had 
notice  tliat  he  has  not  boarded  tlie  train 
as  a  passenger,  but  Intends  to  get  off  before 
it  leaves  that  station.  In  none  of  the  cases 
cited  was  the  question  of  custom  as  a  sub- 
stitute for  knowledge  involved ;  and  we  have 
found  no  case  entirely  analogous  to  the  one 
in  hand.  After  giving  the  question  such 
consideration  as  the  condition  of  our  docket 
will  permit,  we  have  reached  the  conclusion 
that  the  rule  announced  In  the  cases  cited 
Is  sound,  as  a  general  proposition,  but  that 
it  la  not  an  at)soiute  rule,  and  should  not 
control  In  this  case.  In  other  words,  we  hold 
that  if  It  was  customary  for  persons  to  board 
appellant's  train  for  the  sole  purpose  of  as- 
sisting lady  passengers,  and  then  getting  off 
before  the  train  started,  and  appellant's  em- 
ployes in  charge  of  the  train  knew  of  and 
acqulraced  In  that  custom,  then  it  was  the 
duty  of  appellant  on  the  occasion  under  con- 
sideration, to  stop  at  that  station  the  usual 
and  customary  time,  and  long  enough  to  p&e- 
mlt  the  passengers  desiring  to  do  so  to  dis- 
embark; and  appellee  had  the  right  to  assume 
that  the  train  would  remain  there  that 
length  of  time.  The  trial  court  tried  the 
case  upon  that  theory,  and  we  hold  that  no 
error  was  committed  in  that  respect 

Some  other  questions  are  presented  in  ap> 


jwUant's  brief,  but  they  are  not  of  such  im- 
portance as  to  require  discoaaton  In  thl» 
opinion.  They  have  received  due  considera- 
tion, and,  on  all  questions  presented,  we  rule- 
against  appellant,  and  affirm  the  jndgment 
of  the  court  below. 
Affirmed. 


WIRTZ  T.  GALVESTON,  H.  ft  8.  A.  RT. 

CO.t 

(Court  of  Civil  Appeals  of  Texas.    Nov.  22^ 
19ia   Rehearing  Denied  Dec.  15,  1910.) 

L  Mastd  and  Sbbtaut  (S  205*)— Ihjuit  to- 

Sbbvaht— AsauicFTioH  or  Bibe. 

A  servant  when  entering  tlie  employment 
may  rely  on  the  aaaomptiOD  that  the  machin- 
ery, toou,  and  appliances  and  tiie  place  where- 
he  is  to  work  are  leaaonably  safe,  and  he  need 
not  use  ordinary  care  to  see  whether  the  mas- 
ter has  performed  his  duty,  and  he  does  not 
assume  the  risks  arising  from  a  failure  ot  the 
master  to  do  his  duty,  untoss  he  knows  of  the 
failure  and  the  attendant  risks,  or  In  the 
dinary  discharge  of  his  duty  must  have  acquir- 
ed the  knowledse. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  IS  547-549;  Dec.  Dig.  I 
205.  *J 

2.  Appxai,  and  EteBoa  (|  1064*)— Haruuess 

EbBOB— BBBONEOUS  iNSIKUCmONS. 

Where  a  switchman  injured  by  stepping  in- 
to a  ditch  in  the  yard  wliiie  at  work  admitted 
that  he  knew  of  the  habit  of  the  company  to 
construct  temporary  ditches  to  drain  the  yard, 
and  had  known  of  the  existence  of  the  ditches 
daring  the  time  he  had  worked  in  the  yard, 
about  two  years,  the  error  in  a  diarge  that  he 
assumed  the  risk,  if  by  the  exerdse  of  ordi- 
nary care  he  ought  to  liave  known  that  the 
ditch  was  there,  was  not  prejudicial  to  him. 

ISXL  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  If  4221-1224;  Dec.  Dig.  | 
1064.*] 

3.  Mastcb  ahd  fiBBTAin  A  288*)— Iitjubt  to 
Sebvant— NioLzaBNGB— iKBnuonoHS. 

An  (nstroctlon,  in  ao  action  (or  injuries 
to  a  switchman,  that  If  the  company  graded  and 
drained  the  yard  ia  which  the  acddent  hap- 
pened In  the  manner  in  general  use,  and  ap- 
proved by  other  standard  railroads  in  yards  of 
similar  ebazacter,  the  failure  of  the  ocmpany 
to  adopt  some  other  and  untried  system  <» 
drainage  was  not  negligence,  was  erroneous  as 
making  the  method  of  draining  adopted  by  rail- 
roads generally  the  standard  of  ordinair  care, 
regardless  of  whether  such  method  would  be 
adopted  by  a  person  of  ordinary  prudence  un- 
der the  circumstances. 

[Eld.  Note.->-For  other  cases,  see  Master  and 
Servant  Dec  Dig.  |  293.*] 

4.  ApPBAI.    and    EJBBOB    <|    742*)  —  A68IOH- 

MENT8  OF  Bhbob— Rules  or  Court. 

Under  court  rule  80  (04  Tex.  060,  67  S. 
W.  xvi),  requiring  eadi  point  under  wik  as- 
signment to  be  stated  as  a  proposition,  unless 
the  assignment  diall  sufficiently  disclose  the 
point  snd  role  SI,  providing  that  to  each  <^ 
the  propositions  there  shall  be  subjoined  a 
brief  statement  of  such  proceedings  contained 
In  the  record  as  will  be  sufficient  to  extfain 
and  support  tbe  prapoaition,  an  am>eUant  chal- 
lenrlng  the  correctness  of  an  Instmctlon  must 
follow  the  assignment  or  proposition  vrlth  a 
sufficient  statement  of  the  evidence  with  ref- 
erence to  the  pages  of  Hie  record  as  may  be 
necessary  to  snow  not  only  that  the  charge 
was  unwarranted  by  the  facts  proved,  but  that 
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!t  inobaUy  <v«nted  to  bli  prejadice,  ud,  iid- 
wM  he  doe*  wo,  the  asBlsiunent  will  not  be  oon- 
sldered. 

[Bd.  Note. — ^For  other  cases,  see  Appeal  and 
Bmr,  Cent  Big.  |  3000;  Dec  Dig.  i  742*] 

6l  HA9TEB  and  SeBVAKT  (I  217*>— IMJUBT  TO 

Sbbvant— Aasuiiraon  or  Bisk. 

A  Bwltchinaii  wotUdv  tat  railroad  yards 
who  know*  of  defects  Id  the  tracks,  or  who,  Id 
the  exercise  of  ordinary  care,  io  doing  hts  work 
must  have  known  thereof,  and  who  knows  of 
the  attendant  dangen,  assumes  the  risk. 

[BcL  Note^For  other  cases,  see  Master  and 
Sernmt,  Gent  Dig.  if  574-900;  Dec  Dig.  i 
217.*) 

Appeal  from  District  Oonrt,  Colorado 
Connty;  Mtunford  Eennoa,  Judge. 

Action  bj  W.  J.  Wirtz  against  the  Calve*- 
ton.  Harrlsbai^  &  San  Antonio  Railway 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Adklns  &  Green,  for  appellant  Baker, 
Botts.  Parker  &  Garwood  and  W.  B,  Oanrett, 
for  appelleei 

McMBANS,  J.  The  following  statement 
of  the  nature  and  result  of  the  suit  made  by 
appellant  In  hfs  brief  Is  sabstantially  correct, 
and  Is  adopted: 

"Salt  by  W.  J.  Wlrtz,  appellant,  against 
the  Oalvefiton.  HarrlBburg  &  San  Antonio 
Railway  Company,  appellee,  to  recover  dam- 
ages for  i>er8onal  injuries  alleged  to  have 
been  caused  by  the  negligence  at  night  on 
the  morning  of  the  10th  day  of  July,  1906^ 
while  engaged  in  his  duties  as  a  switchman 
for  defendant  in  Its  yard  at  CUdden.  Brief- 
ly stated,  plaintiff  alleges  that  there  were  a 
great  many  BwitCh  tracks  mnning  east  and 
west  In  a  general  parallel  direction  to  each 
other  with  Intervening  spaces  of  a  few  feet 
between  them,  over  and  upon  said  yard;  that 
said  yard  was  flat,  and  that  temporary  ditch- 
es or  trenchee  were  constructed  at  different 
places  at  different  times  to  carry  off  rainfall 
water,  aa  occasion  required,  under  the  tracks 
to  the  spaces  between,  then  down  such  spac- 
es until  other  low  places  would  cause  the 
pooling  of  the  water,  when  trenches  would 
be  cut  from  such  pools  under  tracks  onto 
and  down  the  spaces  opposite  thereto,  and 
so  on  until  the  water  from  these  different 
pools  would  reach  a  big  ditch  northeast  of 
the  entire  yard;  that  sometimes  these  ditch- 
es or  trenches  were  negligently  not  refilled, 
but  left  to  be  refilled  by  the  operation  of 
time,  until  they  would  at  times  degenerate 
into  short  spaces  or  holes;  that,  notwith- 
standing plaintiff  knew  it  was  the  habit  of 
defendant  to  n^Ugently  construct  said  tem- 
porary drainage  ditches  at  various  places 
over  and  upon  Its  yard  generally,  he  did  not 
know  the  exact  location  of  any  of  them;  that 
with  the  yard  in  this  condition  and  about  4 
o'clock  In  the  morning,  while  it  was  dark 
and  while  he  was  standing  at  the  east  end  of 
trade  No.  4,  at  the  point  where  it  leaves  the 
lead,  a  train  came  in  from  the  east  with  a 


dlsaNed  car  attached  to  the  rear  aid  there- 
of, the  drawhead  on  the  rear  end  thereof  be- 
ing defective;  that  while  the  train  passed 
down  track  4  he  was  ordered  by  his  foreman 
to  proceed  down  the  track  to  where  said  car 
had  stopped  and  to  pull  out  said  defective 
drawhead,  in  order  that  said  switch  engine 
might  couple  onto  to  it  with  a  chain  and  re- 
move It  to  another  part  of  the  yard;  that, 
In  obedience  to  said  order,  plaintiff  proceed- 
ed along  the  space  north  of  trade  4  until  op- 
posite the  east  end  of  said  car  when  he  step- 
ped onto  the  track,  and  waa  directed,  requir- 
ed, permitted,  and  ordered  by  his  foreman 
to  take  hold  of  said  defective  drawhead  and 
to  pull  It  out  of  its  encasement,  and  that  he 
attempted  to  do  so  In  the  usual  and  custom- 
ary manner  and  In  the  way  In  which  he  was 
instructed  by  his  foreman;  that  because  of 
some  defect  the  drawhead  yielded  only  par- 
tially, which,  being  overcome,  said  draw- 
head  slipped  nearly  out  of  its  encasement 
BO  suddenly  and  with  such  force  as  to  push 
plaintiff  backward  and  into  a  small  unfilled 
ditch  between  the  rails  of  d^endant's  tt&ck 
some  few  feet  immediately  to  his  rear,  by 
reason  of  which  he  lost  his  balance,  and  he 
was  forced  to  sustain  the  weight  of  the  draw- 
head  as  it  dropped  to  the  front  down  upon 
him,  mashing  him  down  and  doubling  him 
up,  whereby  he  received  his  injuries;  that 
it  was  at  night  and  dark,  and  plaintiff  could 
not  have  seen  said  ditch,  and  he  did  not 
know  the  exact  location  of  same,  or  that  the 
car  had  been  8tom>ed  in  such  close  proxim- 
ity thereto,  and  could  not,  by  the  exercise 
of  ordinary  diligence,  have  known  same, 
charging  that  defendant  was  n^:llgent  In  the 
following  respects:  In  failing  to  furnish  him 
a  safe  place  at  which  to  work,  in  leaving 
said  open  ditches  over  and  about  its  yard. 
In  leaving  <^n  the  ditch  into  which  plain- 
tiff stepped,  in  leaving  said  ditches  uncover- 
ed. In  stopping  the  end  of  the  car,  at  whldi 
plaintiff  was  ordered  to  work,  so  near  to 
said  open  ditch  aa  to  render  It  probable  that 
plaintiff  might  step  Into  same  and  become 
injured,  and  In  failing  to  notify  plaintiff  of 
the  existence  of  the  ditch,  and  that  said  car 
had  been  stopped  in  sach  close  proximity 
thereto  and  of  the  dangers  surrounding 
plaintiff  In  palling  out  said  drawhead.  De- 
f^dant  answered  by  general  demurrer,  spe- 
cial exertions,  general  denial,  pleas  of  con- 
tributory negligence  and  assumed  risk,  that, 
if  plaintiff  was  Injured,  his  Injuries  were 
slight,  and  that,  if  he  is  now  suffering,  it  Is 
caused  by  disease  with  which  he  was  afflict- 
ed before  his  said  injuriee,  and  again,  if  he 
was  injured.  It  was  the  result  of  an  accident 
Trial  waa  had  before  a  Jury,  who  returned 
a  general  verdict  for  defendant^  upon  which 
Judgmoit  was  entered,  and  from  which  ap- 
pellant prosecutes  this  appeal." 

App^lanfs  fourth  assignment  of  error  Is 
as  follows:  "The  court  erred  In  giving  the 
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serentti  paragrapli  of  its  charge  to  the  Jury 
as  follows:  'While  the  plaintiff  assumed  the 
risk  of  removing  the  drawhead  In  the  man- 
ner In  which  he  attempted  to  remove  It,  you 
are  to  determine  whether  he  assumed  the 
risk,  If  any,  of  attempting  to  remove  It  at 
a  place  where  a  trench  or  ditch,  if  there,  was 
across  or  partially  across  the  track  near  the 
place  where  he  was  at  work.  So  far  as  as- 
sumed risk  is  concerned,  if  the  plaintiff  knew 
the  trench,  if  there,  was  at  the  i^ace  where 
he  was  at  work,  or  If  you  find  that  the  plain- 
tiff was  familiar  with  defendant's  yard  and 
tracks  at  Glldden,  and  yon  further  find  that 
there  were  shallow  ditches  or  trenches  about 
In  said  yard,  made  for  the  purpose  of  drain- 
ing said  yard,  as  alleged  by  plaintiff,  or  In 
the  exercise  of  ordinary  care  in  doing  his 
work  in  said  yard,  he  ought  to  have  known 
the  same,  and  yon  further  believe  from  the 
evidence  that  by  reason  of  said  ditches  or 
trenches  in  said  yard,  If  there,  there  was  a 
risk  or  danger  to  employes  in  doing  tbelr 
work  in  said  yard  In  the  usual  and  custom- 
ary way,  and  that  under  all  the  circumstanc- 
es the  plaintiff  ought  to  have  known  and  un- 
derstood such  risk  or  danger,  If  any,  of  do- 
ing the  work  at  the  place  and  in  the  manner 
shown  by  the  evidence,  and  yon  further  find 
that  the  existence  of  the  ditch  or  trench  in 
question,  if  there,  was  the  proximate  cause 
of  said  accident  and  Injury,  if  any,  then,  un- 
der such  circumstances,  the  plaintiff  assum- 
ed the  risk,  and  you  will  find  for  the  defend- 
ant unless  you  further  find  from  the  evi- 
dence that  defendant  or  a  superior  intrusted 
by  the  defendant  with  authority  to  remedy 
the  defect,  if  any,  already  knew  of  such  de- 
fect, or  unless  yon  find  from  the  evidence 
that  a  person  of  ordinary  care  would  have 
continued  in  the  service  with  the  knowledge 
of  the  defect  and  danger,  if  any,  and,  if  you 
80  find,  then  under  the  law  the  plaintiff  did 
not  assume  the  risk.  If  any,  of  snc^  defect, 
if  any." 

The  first,  second,  and  third  propositions 
urged  by  appellant  under  this  assignment, 
criticising  tiie  cliarge  complained  of,  are 
without  merit,  and  are  overruled  without 
further  comment.  The  fourth  proposition  as- 
sails that  portion  of  the  charge  which  in- 
structed the  Jury  upon  the  issue  of  assumed 
risk  that  if  they  found  from  the  evidence 
that  plaintiff  knew  that  the  trench,  If  there, 
was  at  the  place  where  he  was  at  work,  or 
if  they  found  that  plaintiff  was  familiar 
with  defendants  yard  and  track,  and  that 
there  were  shallow  ditches  or  trendies  about 
in  said  yard,  made  for  the  purpose  of  drain- 
ing the  yard,  as  alleged  by  plaintiff,  or  In 
the  exercise  of  ordinary  care  In  doing  his 
work  in  said  yard,  he  ought  to  have  known 
the  same,  and  if  the  Jury  further  believed 
from  the  evidence  that  by  reason  of  said 
ditches  or  trenches  In  said  yard,  if  any,  there 
was  a  risk  or  danger  to  employ^  doing  their 
work  in  said  y^rd  In  the  usual  or  customary 
way,  and  that  under  all  the  circumstances 


plaintiff  ought  to  have  known  and  under- 
stood sucb  risk  or  danger  of  doing  tiie  work 
at  the  place  and  in  the  manner  shown  by  the 
evidence,  and  tliat  the  existence  of  the  ditdi 
or  trench  in  question.  If  any,  was  the  prox- 
imate cause  of  the  injury,  if  any,  then  under 
such  circumstances  the  plaintiff  assumed  the 
risk,  etc.  Appellant  contends  that  so  much 
of  the  charge  as  charged  him  with  knowl- 
edge of  the  existence  of  the  particular  trench 
into  which  he  alleged  he  stepped  if  In  the 
exercise  of  ordinary  care  he  should  have 
known  of  them  stated  an  erroneous  and  im- 
proper rule  of  law.  The  charge  in  this  par- 
ticular is  abstractly  Incorrect  We  under- 
stand the  law  to  be  that  when  the  servant 
enters  the  employment  of  the  master,  he  bas 
the  right  to  rely  upon  the  assumption  that 
the  machinery,  tools,  and  appliances  with 
wlilch  he  is  called  iq>on  to  work,  and  the 
place  where  such  work  Is  to  be  performed, 
are  reasonably  safe,  and  that  the  business 
is  conducted  in  a  reasonably  safe  manner. 
He  is  not  required  to  use  ordinary  care  to 
see  whether  the  master  has  performed  his 
duty  in  the  regard  mentioned.  He  does  not 
assume  the  risks  arising  from  a  fiillure  of 
the  master  to  do  his  dnty,  unless  he  knows 
of  the  failure  and  the  attendant  risks,  or  In 
the  ordinary  discharge  of  his  doty  must 
necessarily  have  acquired  the  knowledge. 
Railway  v.  Hannig,  91  Tex.  850,  43  S.  W. 
508;  Bonnet  v.  Railway,  89  Tex.  72,  S3  S. 
W.  8M;  Railway  v.  Blngle,  91  Tex.  287.  42 
S.  W.  971 ;  Railway  t.  Tuck,  123  S.  W.  406 ; 
Railway  v.  Warner,  22  Tex.  Clr.  App.  167, 
M  S.  W.  1067. 

So  mnch  of  the  charge  as  told  tbe  jnry 
that  he  assumed  the  risk,  if  by  the  exercise 
of  ordinary  care  he  onght  to  have  known 
of  the  existence  of  the  trenches,  was  o-rone- 
ons,  and  should  not  have  been  given.  But 
in  view  of  the  pleadings  of  the  plaintiff  and 
the  undisputed  testimony,  we  cannot  say 
that  the  erroneous  charge  was  so  prejudi- 
cial to  plaintiff  as  to  require  a  reversal  of  the 
Judgment  against  him.  He  admits  in  his 
petition  that  he  "knew  it  was  the  babtt  of 
defendant  to  negligently  oonatntct  said  tem- 
porary drainage  ditches  at  varlooa  places 
over  and  upon  Its  yards  generally,"  and  nn* 
equivocally  testified  that  he  knew  of  Uieir 
existence  and  bad  so  known  during  the  time 
he  worked  In  the  yard,  which  covered  a  peri- 
od of  two  years.  In  view  of  this  evldoice^ 
a  charge  that  he  assumed  the  risk,  If  by  the 
exercise  of  ordinary  care  he  could  bare 
known  that  the  trench^  were  there,  could 
not  have  misled  the  Jury  or  otherwise  oper- 
ated to  his  prejudice.  The  assignment  is 
overruled. 

Appellant's  eighth  asslgnmait  Is  as  fol- 
lows: '^e  court  erred  In  giving  defendant's 
special  charge  Na  7,  as  follows:  'If  the  Jury 
should  believe  and  find  from  the  evidence 
that  the  defendant  company  had  its  switch- 
ing yard  at  Olidden  graded,  and  had  said 
yard  drained  in  the  manner  and  according  to 
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the  mietliodB  In  cmeral  nae  'and  approved  bj 
«ther  standard  railroads  luTUds  or  BUnUar 
character  as  the  switching  yard  at  Olldden, 
then  the  failure  ot  the  defendant  c<»npan7 
to  ad^  some  other  and  different  and  nntrled 
^Btem  of  drainage  would  not  be  such  an 
act  as  would  made  the  company  liable. for 
«n  accident  that  might  be  due  to  the  follure 
on  the  part  of  the  company  to  adopt  some 
other  new  method  of  drainage  not  In  gener- 
al nse  by  other  railroads  In  similar  yards.* " 
This  char^  In  efCect  was  an  Instruction  that 
the  railway  company  was  not  negllgoit  in 
the  method  ad(4>ted  by  It  for  draining  the 
yard,  if  such  method  was  the  same  as  that 
adopted  and  approred  by  other  railroads  In 
similar  yards,  thereby  making  the  method 
of  dralniiv  adopted  by  railroads  generally 
the  standard  of  ordinary  care,  regardless  of 
whether  mcSi  method' would  be  ad(n)ted  by 
a  ^rson  of  ordinary  pmdoice  under  the 
same  drcumstances.  CSiarges  similar  to  this 
have  been  i^teatedly  cratdemued.  Ballway 
V.  Smith,  67  Tex.-  357,  28  S.  W.  620;.  RaU- 
way  T.  Compton,  7B  671,  13  S.  W.  667; 
Railway  t.  Evanlsch,  61  Tex.  6;  Railway 
T.  Duncan.  88  Tex.  614,  32  S.  W.  878;  Kir- 
by  I/umber  Co.  t.  Dlckowm,  42  Tex.  CIt. 
App.  504.  M  S.  W.  166. 

We  do  Qot  see  that  such  a  dtorge  could 
be  applicable  to  any  phase  of  the  case  as 
made  by  the  pleadings  of  the  parties.  How- 
ever that  may  be,  it  Is  incumbent  upon  ap- 
pellant to  show  by  a  proper  statement  In  his 
brief  that  the  charge  complained  of  la  not 
only  incorrect  in  the  abstract,  but  that  it 
probably  operated  to  his  prejudice  In  the 
trial.  The  only  statement  subjoined  to  the 
assignment  and  proposition  under  considera- 
tion la  that  "the  court  gave  the  special 
charge  conQtolned  of  In  this  assignment, 
which  Is  referred  to."  Rule  30  (D4  Tex.  660, 
67  S.  W.  xTl)  requires  that  eadk  point  under 
each  assignment  shall  be  stated  as  a  proposi- 
tion unless  the  assignment  sbaU  sufficiently 
dtscloBe  the  point,  and  rule  31  proTldes  that 
to  each  of  said  propositions  there  shall  be 
subjoined  a  brief  statement,  in  substance,  of 
each  proceedings,  or  part  thereof^  contained 
in  the  record  as  will  be  necessary  and  suf- 
ficient to  explain  and  support  the  proposi- 
tion with  reference  to  the  jwges  of  the  rec- 
ord. Following  an  assignment  or  proposi- 
tion challenging  the  correctness  of  a  chai^, 
the  anwllant  should  make  a  sufldent  state- 
'ment  of  the  evidence,  with  reference  to  the 
pages  of  the  record,  as  may  be  necessary  to 
show,  not  oaiy  that  the  charge  was  not  war- 
ranted by  the  foots  proved,  but  that  it  prob- 
ably operated  to  his  prejudice.  There  Is 
nothing  stated  under  this  proposition,  or,  for 
that  matter,  anywhere  in  appellant's  brief, 
.to  show  that  appellant  was  Injured  in  the 
manner  alleged  in  his  petition  or  because  of 
any  negligent  act  or  omission  charged  against 
the  railway  company,  or  even  to  show  that 
be  had  received  the  Injuries  for  which  he 
sned.  For  ai^t  that  appears  In  any  state- 
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meat  made  m  the  brlef^  Qtsxe  may  have  been 
no  trench  at  the  place  whwe  he  was  at  work 
when  he  claimed  he  watf  hurt,  or.  If  there, 
that  he  did  not  stqi  in  It,  or  that  his  injuries, 
if  be  received  any,  were  not  caused  in  some 
manner  other  than  that  alleged  by  him.  The 
absence  of  a  proper  statunent  leaves  ns  to 
conjecture  upon  the  probable  effect  of  the 
charge,  or  else  requires  ns  to  go  to  the  rec- 
ord, and  to  there  search  for  srane  fact  prov- 
ed wbUih  would  render  the  <diarge  complain- 
ed of  not  only  Inarolicable,  but  iwejudiclal. 
This  we  are  not  required  by  the  rules  to  do. 
Because  of  the  absoice  of  a  snffldrait  state- 
ment following  the  proposition  urged,  we 
think  we  are  wairanted  In  refusing  to  con- 
sider the  assignment.  What  we  have  said 
above  aK>Ues  also  to  appellants  first,  second, 
third,  flfUi,  seventh,  and  tenth  assignments 
of  error  and  the  several  propositions  under 
each. 

The  appellant  by  his  idntb  assignment  of 
error  complains  of  the  action  (tf  the  'court 
In  giving  the  foUowiiv  special  charge  at  the 
bistance  of  defendant:  "The  jury  Is  Instruct- 
ed that  it  was  the  duty  of  the  plaintiff  in  do> 
Ing  his  work  to  exercise  ordinary  care  for 
his  own  safety  and  protection.  If  you  should 
find  that  the  defendant's  tcACk  at  said  place 
was  defective,  and  that  It  was  due  to  the 
failure  of  the  defendant  to  exercise  ordinary 
care  to  hara  the  same  reasonably  safe,  yet 
If  you  should  also  find  and  believe  from  the 
evidence  that  the  d^ectlve  condition  of  the 
track.  If  you  find  It  was  defective,  was 
known  to  plaintiff,  or  in  the  exercise  of  or- 
dinary care  in  doing  his  work  he  must  have 
known  ttxe  same  and  Its  attending  danger. 
If  any,  and  his  injury.  If  any.  was  the  prox- 
imate result  of  his  follnre  to  exercise  that 
care  for  his  own  safety  and  protection  that 
a  person  of  ordinary  care  and  prudence 
would  have  exercised  under  the  same  cir- 
cumstances, then,  in  sn^  case,  the  plaintiff 
would  not  be  eititled  to  recover,  and,  if  you 
so  find,  yon  will  return  a  verdict  for  the  de- 
fendant company."  Under  this  assignment 
appellant  presents  the  following  proposition: 
"The  servant  has  a  rlf^t  to  assume  that  the 
master  haa  placed  him  at  a  safe  place  to 
perform  the  duties  required  of  him,  and  he 
is  not  required  to  Inspect  or  to  use  ordliury 
care  In  doii^  his  work  to  see  that  this  dn^ 
has  been  performed,  and  can  only  be  held 
to  have  assumed  tlie  risk  if  he  knows  of  such 
failure  as  well  as  Qie  risks  attending  same, 
or  In  the  ordinary  discharge  of  his  duties 
must  necessarily  have  acquired  such  knowl- 
ledge."  We  think  the  charge  substantially 
meets  the  objection  urged  against  It  Appel- 
lant contends  that  the  correct  rule  la  that 
the  appellant  assumed  only  such  risks  as 
were  known  to  him,  or  which  In  the  ordina- 
ry dlsdiarge  of  his  duties  he  mast  necessa- 
rily have  known,  and  the  charge  complained 
of  states  the  rule  to  be  that^  If  plaintiff  knew 
the  defects  in  the  tratft  or  In  the  exercise 
of  ordinary  care  in  doing  hfis  woife  be  must 
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have  known  &e  same  and  the  attendant  dan- 
ger, be  ammed  the  risk,  etc.  The  asslgn- 
mmt  Is  orermled. 

We  hare  examined  all  the  other  assign- 
mentB  presented  by  appellant  In  his  brief, 
and  And  no  rererslble  error  In  any  of  tb.em. 
The  Judgment  of  the  ooort  below  la  affirmed. 

Affirmed* 


EIVBIRTSON  T.  WARRACH. 
(Oonrt  of  CMl  Appeals  of  Texas.    Dec.  6, 
1910.   Rehearioff  Denied  Dec  15,  1910.) 

1.  Appeal  and  Brbob  ({  742*)-<As8ioma:NTB 
or  Bkhos— Statbuent  or  ENidbnck. 

Where,  in  an  action  for  broker'a  commis- 
■ions,  appellant  claimed  by  asBignment  of  error 
that  the  evidence  established  that  he  was  the 
procuring  cause  of  the  sale,  the  assignoient  re* 
quired  a  itatement  of  all  the  erldence  pro  and 
con  relatinc  to  the  qnestion  as  required  bj  rale 
81  (04  Tex.  eeo,  81  8.  W.  tU). 

[Ed.-  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  3000;  Dea  Dig.  I  742.*] 

2.  Appeal  and  Brbor  ((  lOU*)— Findings 
or  Faci^Rbvbsw— Oonfuoting  EhriDENcr. 

A  finding  tbat  plaintiff,  a  real  estate  broker, 
was  not  the  procuring  cause  of  a  sale,  based 
on  conflicting  erldence,  could  not  be  leriewed 
on  appeal. 

[EVl.  Note.— For  other  cases,  see  Appeal  and 
Error,  (Tent  Dig.  »  8983-S080 ;  Dea  Dig.  % 
1011.*] 

S.  BBOKEBB  (I  67*)— GOMPENBATIOn— SiBvioxa 

— SumcuNOT. 

Where  a  broker  procures  a  prospectiTe  les- 
see  for  property,  and  introduces  him  to  the 
owner,  and  in  the  subsequent  negotiations  be- 
tween the  owner  and  such  pmorpective  lessee  a 
sale  of  the  property  Is  agreed  on  and  carried 
out,  the  broker  cannot  claim  conuolsdons  on 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Oent  Dig.  H  66,  67,  72 ;  Dec.  Dig.  |  67.*] 

4.  ItaPosmoNB  (S  101*)— Ubb  bt  Oppoanx 

PABTT— OBJTCnONB. 

Where  plaintiff  took  the  deposition  of  a 
witness  calling  by  broad  interrogatories  for 
a  certain  itatement  supposed  to  have  been  made 
by  defendant  plaintiff  could  not  object  to  de- 
fendant's Introduction  of  the  deposition  con- 
taining answers,  responsive  to  the  interrogato- 
ries and  unfavorable  to  plaintiff  and  corrobora- 
tive  of  defendant's  evidence,  on  the  ground  that 
they  were  self-serring  declarations. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  S|  288-240;  Dec.  Dig.  i  101.*] 

Appeal  from  Calhoun  County  Court;  Wil- 
lett  Wilson,  Judge. 

Action  by  J.  Oi  Bvertsou  against  H.  War- 
rach,  Jr.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

J.  L.  Dupree  and  Lewis  Wood,  for  appel- 
lant. F.  W.  Burford  and  Fly  &  Daniel,  for 
appellee. 

REESE.  J.  J.  C.  EvertBon  brings  this  suit 
in  the  county  court  to  recover  of  H.  War- 
rach,  Jr.,  $375  claimed  by  him  as  commis- 
sions for  making  a  sale  of  a  certain  store- 
house and  lot  belonging  to  H.  Warrach,  Jr. 
It  was  alleged  that  Warrach  had  employed 


the  plaintiff  to  sell  the  property,  agreeing  to 
give  him  a  commission  of  6  per  cmt.  on  the 
price,  and  that  through  his  Instrumentality 
the  property  had  bent  sold  to  one  J.  H.  Wet- 
tick  for  17,600,  whereby  defoidant  had  be* 
come  Indebted  to  him  toi  his  commisflloD, 
amounting  to  S87S.  Defendant  denied  tiiat 
Idalntlfl  bad  bad  anything  to  do  with  the 
sale  to  Wettlck,  or  that  he  waa  oitlUed  to 
any  commission.  The  case  was  tried  wttb- 
out  a  jury,  resulting  In  a  Jodgmont  (or  de- 
fendant, from  which  the  plaintlfl  proeecntes 
this  appeal. 

The  trial  ooort  found  tbat  appellee  had  em- 
ployed appellant  to  sell  the  property,  agree- 
ing to  give  him  6  per  cent  commission,  and 
that  he  accepted  the  employment  and  under- 
took to  find  a  purchaser.  The  case  turned 
entlrtiy  npon  the  Issue  of  fact  aa  to  wbetlm 
ai^>dlant  had  procured  Wettl(±  as  a  pur- 
diaaer  of  the  property,  and  tbor^  earned 
the  conm)lssion. 

The  nineteenth  and  twentieth  andgnmenti 
of  error  are  as  follows: 

"The  nncontroverted  evidence  in  this  case 
being  that  J.  H.  Wettl<*  came  to  Victoria 
from  Kansas  on  the  4th  day  of  Fd>rQary, 
1909,  and  on  the  6th  day  of  February,  1909. 
began  the  negotiations  with  J.  O.  Evertsoo 
for  the  purchasing  of  the  Levytansky  build- 
ing in  the  dty  of  Victoria,  the  same  being 
the  property  at  that  time  of  H.  Warradi,  Jr., 
and  there  being  no  evld»ce  addoced  In  the 
trial  that  Warradi  knew  of  such  a  man  as 
J.  H.  Wettick  or  that  MnUlnaz  knew  of  tbe 
existence  of  such  a  man  as  J.  H.  Wettlck 
until  after  said  negotiations  betweoi  Wet- 
tlck and  Evertson  had  begun  and  until  after 
Warrach  had  received  notice  from  J.  CI.  Bv- 
ertson  by  the  long  distance  telephone,  and 
that  Warrach  did  not  know  and  did  not  pro- 
fess to  know  what  occurred  between  Evert- 
son and  Wettidk  as  to  the  sale  of  said 
property  to  Wettlck,  the  court  erred  In  not 
finding  from  tbe  evidence  tbat  J.  C  Erertaon 
found  the  purchaser  for  said  property,  to 
wit,  J.  H.  Wettl<^  and  began  the  n^tia- 
tlon  for  the  sale  of  said  property  at  a  fixed 
price,  viz.,  $7,600,  and  that  H.  Warradi,  Jr.. 
sold  said  property  for  said  price  to  the  par. 
chaser  found  and  Introduced  by  J.  C.  Evert- 
son by  phon^  and  erred  In  not  rendering 
Judgment  In  favor  of  Bvertaon  fbr  ttie 
amount  sued  for,  tIz.,  $375. 

"The  nncontroverted  evidence  In  ttaia  case 
establishing  the  fact  that  J.  G.  Evertson  waa 
tbe  procuring  cause  of  said  sale  by  Warrach 
to  Wettick,  and  that  Warrach  sold  said  prop* 
erty  to  Wettlck  at  the  price  iflxed  by  J.  G. 
Evertson,  the  court  erred  In  not  rraiderlng 
judgment  In  favor  of  J.  C.  Evertson  against 
the  defendant  Warrach  for  the  reasonable 
value  of  J.  C.  Evertson's  services,  which  un*  - 
der  the  testimony  Is  established  to  be  5  per 
cent  upon  the  gross  amount  of  said  sale." 

Under  these  assignments  of  error  and  tbe 
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propositions  diereunder,  appellant;  after 
stating  Terjr  folly  the  testimony  of  hlmsdf 
and  Wettkk,  Ignores  entirely  the  testimony 
oC  appdlee,  who  flatly  contradicts  both  itf  the 
said  witnesses  upon  the  material  points  tqion 
■which  rests  appellee's  UabUlty,  and  also  the 
testimony  of  witnesses  who  In  many  impor- 
tant particulars  Impeached  the  testimony  of 
Wettldt.  The  assignment  certainly  demand- 
«ed  a  fair  statement  of  all  of  the  oTldence  on 
the  question  presented.  Rule  81,  91  Tex.  660; 
31  S.  W.  Til.  The  uncontroTerted  testimony 
shows  the  «np]oym«it  of  appellant  to  sell 
the  property  at  an  agreed  commission  of  6 
per  cent  for  $7,500,  $1,000  cash,  the  terms 
as  to  the  balance  to  be  settled  by  apptilee, 
and  also  that  the  property  was  afterwards 
sold  by  ac^ellee  to  Wettlck  for  that  price. 
Here  the  parties  spilt  The  testimony  of  ap- 
pellant and  his  witness  Wettlck  fully  sup- 
ports appellant's  claim  that  he  was  the  pro* 
coring  cause  of  the  sale,  that  he  entered  Into 
negotiations  with  Wettlck  at  Victoria  on  Feb- 
ruary 6th  and  offered  him  the  property  for 
$7,600,  that  he  then  called  up  appellee,  who 
llred  at  Port  Lavaca,  over  the  teleidione,  and 
told  him  he  had  found  a  pnndiaser  for  the 
property,  and  then  introduced  Wettlck,  who 
was  In  the  booth  with  him,  to  appellee,  who 
had  some  conrersatlon  with  him.  In  conge- 
qnoice  of  which  Wettlck,  In  company  with 
one  Mnlllnax,  who  occupied  the  building  as 
a  tenant  of  appellee  and  had  also  been  au- 
thorized to  sell  by  appellee,  went  to  Port 
lATaca  the  next  day,  and  saw  appellee  and 
closed  the  deal  with  hfm  for  the  purchase 
of  the  property  at  the  price  named.  If  these 
facts  are  true,  appellant  would  be  raitltled 
to  his  commission. 

But  in  most  essential  particulars  this  stI- 
dence  was  contradicted  by  appellee,  who 
testified  as  follows:  "The  first  I  knew  of  the 
deal  for  the  LeTytansky  building  was  when 
I  received  a  telephone  call  from  Victoria  to 
me  at  Port  I^vaca,  and,  when  I  answered 
this  call,  I  asked  who  was  talking,  and  re- 
ceived the  reply  that  It  was  J.  H.  Wettlck, 
recently  from  Kansas,  and  that  he  wished  to 
talk  to  me  with  reference  to  securing  the 
lease  on  my  Levytansky  building  in  Victoria. 
I  told  bim  the  building  was  not  for  lease, 
that  It  was  already  leased  to  Mr.  Mulllnax, 
and  that  I  could  not  lease  It  to  any  one  else 
witbout  his  consent  But  that  If  he  could  make 
arrangements  with  Mr.  Mulllnax,  to  join 
him  In  the  lease,  and  would  agree  to  all  of 
the  terms  of  the  Mulllnax  lease,  that  I  would 
have  no  objection  to  same;  and  that  If  he 
could  make  such  arrangements  with  Mullln- 
ax that  they  had  better  run  down  to  Port 
lAvaca  next  day  and  see  me  about  It.  That 
was  abont  all  of  the  conversation  over  the 
phone.  X  did  not  hear  anything  with  refer- 
ence  to  BJvertson  in  the  matter  until  I  re- 
ceived the  iettet  from  htm  on  February  10. 
1000.  Next  day  Mulllnax  and  Wettlck  came 
down  to  see  me;  said  they  bad  practically 
made  arrangemoits  to  go  Into  the  moving 


picture  business  together,  and  would  like  to 
lease  the  building  for  two  years ;  that  thej 
desired  to  fix  It  up  very  swell,  but  tta«y 
would  not  be  justified  In  the  expense  unless 
thc^  oonld  get  a  two  years  lease.  I  told  him 
the  building  was  for  sale,  and  a  long  lease 
might  opwate  against  the  Bal&  Wettidc 
ttien  asked  me  what  I  would  take  for  the 
building  and  I  aiAed  him  if  he  had  talked 
with  any  of  the  real  estate  men  In  Victoria 
about  It,  and  he  said  he  had  not  I  told 
htm,  if  he  bad,  my  price  was  $8,00(^  bat  that, 
if  he  had  not,  my  price  was  $7,600  net  to 
me.  That  was  all  that  was  said  relative  to 
the  sale  of  the  bnlldlng  at  that  time.  He 
then  asked  me  if  I  would  consider  an  ad- 
ditional rental  to  what  I  was  getting  from 
Mr.  Mnlllnax  and  let  them  have  it  for  two 
years.  I  told  him  I  would  take  the  matter 
into  consideration  and  let  him  know  later; 
that  I  bad  to  come  to  Victoria  In  a  few  days 
on  some  other  business,  and  would  see  him 
at  that  time.  Th&t  was  all  that  was  said 
relative  to  leasing  the  building,  and  he  went 
to  Victoria  the  following  morning.  On  Tues- 
day morning,  February  0th,  Mr.  Mulllnax 
rang  me  up  and  asked  me  If  I  could  come  to 
Victoria  on  that  day's  afternoon  train ;  that 
he  thought  that  the  young  man  that  was 
there  Sunday  with  him  was  in  the  notion  of 
buying  the  bulldli^  from  me.  I  told  him 
I  would  t>e  up  on  the  afternoon  train.  I 
went  to  Victoria  on  the  afternoon  train ;  got 
Into  a  hack  and  went  to  my  building,  known 
as  the  Levytansky  building.  Mr.  Mulllnax 
met  me  on  the  sidewalk,  and  told  me  that  he 
felt  sure  that  the  young  man  had  decided 
to  buy  the  building,  because  he  could  not 
get  a  two  years  lease  on  It  I  asked  tbe 
old  man  if  be  would  agree  to  release  me  from 
our  contract  which  was  the  lease  he,  Mul- 
llnax, had  for  one  year.  He  told  me  he 
would,  providing  that  Mr.  Wettlck  woold 
sign  a  contract  that  he  said  be  would,  giving 
him  a  partnership  in  the  moving  plctnre 
business,  which  he  Intended  to  put  in.  I' 
also  asked  him  what  commission  he  expected 
on  the  building  If  I  sold  to  Wettlck.  He. 
Mulllnax,  said  to  me  that  If  I  would  get  tbe 
contract  that  he  wanted  from  Mr.  Wettlck 
that  he  would  call  It  square  for  any  commis- 
sion he  was  entitled  to  In  this  sale.  I  then 
went  inside  the  building,  and  be  said  to  me 
that  he  bad  about  decided  to  buy  the  place, 
and  wanted  to  know  what  kind  of  terms  I 
would  make;  I  made  him  a  price  of  $1,000 
cash,  balance  deferred  payments.  I  told 
him  that  I  could  not  sell  blm  the  place  until 
Mr.  Mulllnax  gave  up  bis  lease,  but  that  Mr. 
Mulllnax  would  give  up  his  lease  if  be  would 
go  Into  such  contract  as  Mulllnax  desired. 
I  then  took  out  my  notebook  and  took  down 
such  points  as  he  and  Mulllnax  agreed  on  in 
my  presence.  We  crossed  tbe  street  to  tbe 
O'Connor  building,  to  a  Mr.  Eoch's  office; 
had  the  contract  drawn  np  for  them,  tbey 
being  present  They  both  signed  the  same, 
took  copies,  and  Mr.  Mulllnax  delivered  me 
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the  lease  Oien  ud  there  wUdi  I  had  given 
bim.  Ur.  Wettick  and  I  then  wait  down  to 
Jadge  Fly's  office  and  drew  np  a  contract  for 
the  sale  of  Oie  building  and  he  deposited 
his  checfc  for  91.000  In  the  First  National 
Bank  downstairs."  He  farther  testified  that 
Mallioax  had  been  authorised  to  sell  the 
building  and  be  receipted  him  for  his  ctun- 
mission  in  effecting  Uiis  sale,  in  considera- 
tion of  appellee's  services  In  arranging  a 
partnership  between  Wettlcfe  and  Mnlllnax. 
Appellee  testified  that  he  nev6r  had  any  com- 
mudcatlon  with,  or  from,  appfOlant  about 
the  property  flcom  the  time  he  was  engaged 
to  sell  It  in  July.  1908,  wiUl  after  be  bftd 
closed  the  trade  with  Wettl<A  in  Febmary, 
1009.  The  authority  to  appellant  was  not 
exclusive,  and  left  appellee  free  to  make  sale 
by  bis  own  efforts. 

It  Is  true  that  appellant  was  corroborated 
by  Wettick,  and  the  testimony  of  appellee 
stands  alone,  but  several  witnesses  made 
statements  very  damaging  to  the  credibility 
of  Wetdck.  their  testimony  b^ng  as  to 
statements  made  by  him  absolutely  contra- 
dictory of  Important  portions  of  his  testl- 
mcoiy.  Wettick  was  so  seriously  discredited 
by  this  lmpea<Alng  testimony  that  the  trial 
court,  sitting  as  a  Jury,  would  have  had  a 
right  to  discard  his  testimony.  This  left 
the  issues  of  fact  to  be  determined  upon  the 
testimony  of  the  two  parties  to  the  suit  The 
trial  court  seems  to  have  acc^ted  that  of 
appellee  as  more  in-obably  true,  or  at  least 
to  have  concluded  that  appellant  had  not 
made  out  his  case  by  a  preponderance  of  the 
evidence.  In  sudi  a  case  as  is  here  pre- 
sented this  court  bas  no  rightful  power  to 
revise  tills  condnsion  of  the  trial  court  upon 
the  farts.  The  net  result  of  appellee's  testi- 
mony la  that  appellant  bad  nothing  to  do 
with  the  sale,  that,  if  he  found  Wettick.  he 
discovered  him  only  as  a  prospective  roiter, 
and  not  a  purchaser,  and  if  he  broc^ht  Wet* 
tick  and  appellee  together,  or  was  Instru- 
mental In  doing  so,  it  was  not  in  the  capacity 
of  a  purchaser,  or  a  person  who  had  any 
Idea  of  buying,  but  only  as  one  who  desired 
to  lease  the  building.  After  the  parties 
came  together,  app^ee  as  owner  and  Wet- 
tick as  a  person  who  desired  to  lease,  nego- 
tiations to  whldi  appellant  waa  in  no  sense 
a  party,  and  to  which  he  had  in  no  way  con- 
tributed, were  entered  into  between  appellee, 
assisted  by  Mnlllnax,  and  Wettliit.  result- 
ing in  a  sale  of  the  property.  From  a  sale 
thus  brought  about  appellant  cannot  right- 
fully claim  commissions. 

This  practically  disposes  of  all  of  the  as- 
signments of  error  which  are  so  presented 
as  to  require  consideration.  There  are  a 
number  of  sucb  asslgnmoitB,  but  they  are  for 
the  most  part  Improperly  grouped,  and  are 
not  followed  by  a  statement  from  the  rec- 
ord of  the  matters  pertiumt  thereto,  so  as 
to  enable  us  to  get  any  IntelllglUe  Idea  of 


the  questions  attonptsd  to  be  raised.  For 
the  most  part,  even  If  propwly  presented, 
they  ore  answered  by  what  has  been  said  In 
dlsposlDg  of  the  asidgnments  19  and  2a 

Ax^ellant  took  the  depoaltian  of  Thad  Post 
In  an  attenqit  to  prove  owtaln  statonents 
supposed  to  have  been  made  by  an>eUe& 
The  Intwrogatorles  called.  In  the  broadest 
toms,  for  what  appellee  may  have  said  In 
regard  to  the  matter.  The  answers,  strictly 
in  reaponse  to  tiie  interrogatories,  turned 
out  very  unsatisfactorily  to  appellant;  in 
fact,  were  corroborative  of  the  testimony  of 
appellee.  Ai^lant  declined  to  Introduce 
the  depositions,  whereupon  antellee  offered 
them.  Appellant  objected  to  the  oitire  dep- 
osition, much  of  which  was  atisolutdy  un- 
objectionable^ on  tiie  grounds  that  the  an- 
swers were  not  responsive^  the  testimony  not 
relevant,  and  that  the  statements  testified 
to  as  having  been  made  by  amiellee  wen  sdf- 
servlng  dedarattons.  eta  The  latter  la  the 
<nily  objection  which  need  be  ccmsldered. 
Appelant,  having  called,  his  Interroga- 
twles,  for  these  declarations  or  statements 
Of  appellee,  cannot  <Aject  to  tiiem  wboi  they 
turn  out  to  be  favorable  to  his  adversary, 
evea  though  th^  be  of  sndi  a  character  as 
not  to  be  admissible  if  offered  by  appellee  in 
the  uaual  vray.  Appellant  cannot  thus  specu- 
late on  the  testimony  of  the  witness,  provid- 
ed the  answers  be  such  as  are  really  called 
for  by  the  Intemqcatorlea.  This  pre^nsltion 
is  supported  by  a  syllabuB  of  the  oplnlcm  in 
the  case  of  King  v.  Bussell,  40  Tex.  12^ 
but  we  cannot  gather  from  the  opinion  it- 
self any  support  of  the  syllabus.  We  as- 
sume the  reporter  fomid  1^  referoiee  to  the 
record  the  question  really  decided. 

We  find  no  error  In  the  record*  and  the 
Judgmoit  Is  affirmed. 

Affirmed. 


EI/DRIDGB  T.  McDOW. 

(Court  of  CItU  Appeals  of  Texas.    Dee.  22, 
1910.) 

1.  Girrs  (I  18*)  —  Animals  —  Possession  — 

RXCOBDINO  BaAND. 

Under  Rev.  St  1896^  art.  2546,  providing 
that  no  gift  of  chattels  shall  be  valid  nnlen 
by  deed  or  will,  duly  acknowledged  and  record- 
ed, unless  actual  possession  be  taken  and  re- 
tained by  the  donee,  and  article  4930,  providing 
that  no  cattle  brands,  exc^t  such  as  are  re- 
corded, shall  be  recognised  as  any  evidence  of 
ownership,  no  title  passed  to  cattle  which  were 
branded  with  a  peculiar  brand  by  the  owner, 
pursuant  to  his  express  Intention  that  they  and 
their  Issue  should  belong  to  his  niece  where  the 
latter  never  had  actual  {rassession  of  the  cattle 
which  continued  to  ran  on  the  donor's  range 
and  to  be  looked  after  by  him,  and  the  brand 
was  not  recorded. 

[Ed.  Note.— For  other  cases,  see  Qifta,  Gttit 
Dig.  II  29-33:  Dec  Dig:  |  !&*] 

2.  Appeai.  and  Bbbob  Q  1179*}— Diaposxnoif 

—Rendition. 

Where  the  evidence  was  fully  developed  at 
trial,  the  Court  of  CifH  Appeals  will  render 
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nich  jadgmcBt  u  ttw  trial  court  shoold  have 
Tendered. 

[Ed.  Note.--Tor  other  cases,  see  Appeal  and 
Error^Ceot  Dlff.  H  4573-1587;  Dec.  Dig.  1 

Appeal  from  Wharton  County  Court;  J.  B. 
Bowen,  Judge. 

Action  by  Minnie  McDow  against  W.  T. 
Eldrldge.  From  a  Judgment  for  plaintiff,  de- 
f^dant  appeals.    Reversed  and  rendwed.  ' 

See,  also,  40  Tex.  ClT.  App.  270,  102  S.  W. 
435. 

O.  6.  Edley,  for  appellant. 

REESE,  J.  This  suit  was  instituted  in  the 
county  court  by  W.  G.  McDow  as  next  friend 
of  the  minor,  Minnie  McDow,  against  W.  T. 
EHdridge  on  March  10,  1904,  to  recover  17 
bead  of  cattle  alleged  to  be  the  property  of 
said  Minnie  McDow.  A  writ  of  sequestra- 
tion was  sued  out  under  which  13  head  were 
seized  which  were  replevied  by  plaintiff  and 
afterwards  sold  by  him.  A  trial  with  a  jury 
resulted  In  a  verdict  and  Judgment  for  plain- 
tiff, from  which  defendant  appeals.  Tbla  is 
the  second  appeal  of  the  case.  On  the  first 
trial,  also,  plaintiff  bad  Judgment,  which  upon 
appeal  to  this  court  was  reversed  and  the 
cause  remanded.  A  full  statement  of  the  Is- 
sues will  be  found  In  the  report  of  that  ap- 
peal. Eldrldge  v.  McDow,  46  Tex.  Civ.  App. 
270,  102  S.  W.  435.  So  much  of  the  facts 
as  are  necessary  wlH  be  stated  in  passing 
upon  the  only  assignment  which  we  will  dis- 
cuss, and  which  is  decisive  of  the  appeal. 
The  appellant  requested  the  court  to  Instruct 
the  Jury  to  return  a  verdict  for  the  defend- 
ant because  the  undisputed  evidence  show- 
ed that  the  gift  of  the  cattle  in  controver- 
sy made  by  G.  McDow  was  void  under 
the  statute  of  frauds.  This  charge  was  re- 
fused, and  the  refusal  is  made  the  ground 
for  the  first  assignment  of  error. 

The  undisputed  evidence  shows  that  Uie 
cattle  in  question  are  the  Increase  of  two 
cows  and  two  heifers,  which  In  1898  belong- 
ed to  W.  G.  McDow,  and  which  In  that  year 
be  gave,  or  attempted  to  give,  to  his  niece, 
311nnle  McDow,  then  a  child  of  seven  or 
eight  years  old.  It  Is  likewise  shown  by  the 
undisputed  evidence  that  If  the  title  to  these 
four  head  did  not  pass  by  the  verbal  gift, 
then  they  and  their  increase,  including  the 
cattle  la  controversy,  remained  the  property 
of  W.  G.  McDow,  and  passed  to  appellant  by 
the  terms  of  a  bill  of  sale  to  htm  executed 
by  W.  G.  McDow  and  A.  M.  McDow  on  Feb- 
ruary 4,  1904.  Eldrldge  v.  McDow,  46  Tex. 
Civ.  App.  2T0,  102  S.  W.  435. 

With  regard  to  this  verbal  gift  the  undis- 
puted evidence  shows  that  at  the  time  it  was 
made  Minnie  McDow  was  on  a  visit  to  the 
home  of  her  uncle,  W.  G.  UcDow,  with  whom 
she  did  not  live. 

The  following  Is  the  statement  of  W.  G. 
McDow:    "One  evening  we  were  branding 


some  cattle,  and  I  asked  my  brother,  Arthur 
McDow,  how  many  she  cattle  there  were  in 
the  i>en,  and  he  said  four  or  five,  and  I  told 
him  to  brand  them  for  Minnie,  as  I  Intended 
to  give  her  some  cattle,  &nd.  I  got  up  a  brand 
and  put  It  on  five  head  for  her ;  I  think 
there  were  two  cows,  two  heifers  and  one 
calf,  on  which  we  put  the  brand,  which  was 
TX  and  T.  I  had  never  used  this  brand  on 
any  cattle  before  this  time,  and  never  used 
it  on  any  other  cattle  after  that  time  except 
the  Increase  from  these  five  head,  which  were 
all  branded  In  the  same  brand.  I  did  not 
have  the  brand  recorded.  I  told  Minnie  Mc- 
Dow I  had  given  her  those  cattle  for  a  start, 
and  told  my  brother  Arthur  McDow  the  same 
thing,  and  the  cattle  were  turned  In  the  range 
near  our  place.  I  looked  after  them  for 
Minnie  McDow  until  the  early  part  of  the 
year  1900,  when  I  left  there  and  went  to 
Matagorda  county.  Since  then  I  have  never 
had  actual  charge  of  the  cattle,  but  always 
inquired  about  them  when  I  occasionally 
went  back  home.  After  1900  Arthur  McDow 
had  personal  supervision  of  the  stock  and  at* 
tended  to  them,  branding  the  Increase." 

A.  M.  McDow  testified  as  follows:  "We 
were  branding  some  cattle  there  one  eve- 
ning, and  Walter  McDow  came  out  where  we 
were  and  brought  Minnie  with  him,  and  when 
he  got  there  he  remarked,  'I  intend  to  give 
Minnie  some  cattle,'  and  asked  how  many 
she  cattle  we  had  in  the  pen.  I  told  him  there 
were  about  60  head  of  cattle,  but  only  4  or 
5  she  cattle.  I  think  there  were  two  cows, 
one  calf,  and  two  heifers,  and  we  put  the 
TX  and  T  brand  on  them,  and  turned  them 
loose  on  the  range  with  the  other  cattle. 
Later,  some  of  them  had  calves.  After  that 
time  they  ran  with  other  cattle  on  the  range. 
•  •  •  I  don't  know  whether  my  brother 
stayed  there  all  the  time  up  to  the  time  this 
suit  was  filed  or  not.  He  farmed  there  for  a 
couple  of  years,  and  wen,tto  work  on  the  rail- 
road, grading.  After  my  brother  left  there, 
there  was  no  one  specially  in  charge  of  those 
cattle.  I  had  branded  the  calves  when  I 
branded  my  cattle.  No  one  had  any  special 
charge  of  them,  I  had  lots  of  other  cattle 
In  charge  when  I  made  the  deal  with  Mr. 
Eldrldge,  and  I  sent  the  other  parties  word 
that  I  was  going  to  leave,  and  that  they  had 
better  take  charge  of  these  cattle;  and  I 
told  Walter  to  take  charge  of  these  cattle, 
as  I  would  not  be  there  any  more.  Yes ;  at 
that  time  I  was  deep  In  debt  to  Mr.  El- 
drldge ;  owed  blm  a  good  deal  of  money — six 
or  seven  thousand  dollars." 

The  witness  further  testified  that  the  TX 
and  T  brand  was  his  brother  Walter's  (W. 
G.  McDow),  and  W.  G.  McDow  testified  that 
the  brand  was  not  recorded.  Minnie  McDow 
testified  that  she  was  the  owner  of  the  cat- 
tle; that  W.  G.  McDow  gave  them  to  her. 
and  that  they  had  been  in  her  charge  and 
possession  ever  since  she  owned  them,  but 
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that  sbe  had  nerer  seen  them,  and  that  her 
Uncle  Whiter  had  been  looking  after  them 
for  her. 

The  undisputed  evidence  shows  that  after 
the  original  fire  head  were  branded  and  turn- 
ed out  of  the  pen  the7  ran  on  the  range  with 
other  cattle  of  W.  O.  McDow  and  A.  M.  Mc- 
Dow,  and  were  looked  after  by  them,  the  In- 
crease being  branded  In  the  TX  and  T  brand, 
and  that  Minnie  McDow  never  In  fact  at  any 
time  had  actual  possession  of  them,  or  any 
other  sort  of  possession  except  as  Indicated 
by  the  fact  that  they  bad  been  branded  for 
her  by  W.  Q.  McDow,  nsli^  an  unrecorded 
brand,  and  looked  after  by  him  and  A.  M. 
KfcDow  for  her.  There  was,  In  fact^  no 
change  In  the  possession  of  the  cattle  at  the 
time  of,  or  after,  the  verbal  gift. 

Article  2546,  Rev.  St  1895,  is  as  follows: 
"No  gift  of  any  goods  or  diatteU  shall  be 
valid  unless  by  deed  or  will,  duly  acknowl- 
edged or  proven  up  and  recorded,  or  unless 
actual  possession  shall  have  come  to  and  re- 
mained with  the  donee  or  some  one  claim- 
ing under  him." 

Article  4930,  Rev.  St,  provides  that :  "No 
brands  except  such  as  are  recorded  *  •  • 
shall  be  recognized  In  law  as  any  evidence  of 
ownership,"  etc. 

The  case  of  Hlllebrant  v.  Brewer,  6  Tex. 
50,  55  Am.  Dec.  757,  was  decided  before  the 
enactment  of  article  2546,  which  first  ap- 
pears in  the  Revision  of  1879,  but  even  un- 
der the  rule  of  the  common  law,  not  nearly 
so  stringent  in  case  of  verbal  gift  of  chat- 
tels. In  the  requirement  of  delivery  of  pos- 
session, as  the  statute  quoted,  the  court  seems 
to  have  based  its  decision  largely  upon  the 
fact  that  the  cattle,  the  subject  of  the  verbal 
gift,  were  branded  In  a  brand  recorded  in 
the  name  of  the  donee.  This  fact  Is  also 
tbe  basis  of  the  decision  in  Coke  &  Reardon 
v.  Ikard,  39  Tex.  Civ.  App.  410,  87  S.  W. 
869.  The  facts  of  this  case  are  substantially 
identical  with  those  in  the  case  of  Love  r. 
Hudson,  24  Tex.  Civ.  App.  377,  59  S.  W. 
3127,  decided  by  the  same  court  In  ad- 
dition to  these  cases  we  cite  Lord  v.  Ins. 
Co.,  95  Tex.  216,  66  S.  W.  290,  56  U  R,  A. 
596.  93  Am.  St  Rep.  827;  Eldrldge  v.  Mc- 
Dow, 46  Tex.  Civ.  App.  270,  102  S.  W.  435. 
It  may  seem  a  harah  rule  of  law  that  would 
thus  thwart  the  benevolent  and  altogether 
praiseworthy  Intention  of  the  donor,  but  that 
does  not  authorize  the  court  to  disregard  the 
plain,  positive  provisions  of  the  statute  by 
which,  under  the  undisputed  evidence,  this 
verbal  gift  was  void. 

The  chai^  to  return  a  verdict  for  the  de- 
fendant should  have  been  given,  and  for  the 
error  the  Judgment  must  be  reversed.  The 
evidence  has  been  fully  developed,  and  there 
is  no  profit  in  remanding  the  cause,  which 
has  been  i>endlng  since  1904,  for  another 
trial.  So  it  becomes  our  duty  to  render  such 
judgment  as  should  have  been  rendered  In 


the  trial  court  Henne  ft  BCejer  Monltria^ 
97  Tex.  216,  77  S.  W.  607. 

Plaintiff  replevied  the  cattle  and  gave  a 
replevy  bond  with  W.  8.  Brooks,  W.  G.  Mc- 
Dow, and  F.  B.  Davis  as  sureties.  It  was 
shown  that  Brooks  is  dead  and  his  estate 
entirely  Insolvent  Two  witnesses  testified 
to  the  value  of  the  cattle,  which  have  been 
sold  by  plaintiff.  While  not  exactly  agreeing 
as  to  such  value,  they  both  place  It  at  more 
than  the  amount  for  whl(A  we  are  asked  to 
render  Judgmrat — |219.S8.  Judgment  ls  there- 
fore rendered  that  plaintiff  take  notiilng  by 
her  suit  and  that  defendant  Eldrldge  have 
and  recover  of  plaintiff  and  the  said  sure- 
ties, Davis  ft  McDow,  the  sum  of  $219.88, 
with  7  per  cent  Interest  per  annum  from 
July  15,  1904,  the  date  of  the  replevy  bond, 
together  with  all  costs  of  the  district  court 
and  appellate  courts.  Let  the  judgment  be 
so  entered. 

Reversed  and  rendered. 


HOUSTON,  B.  ft  W.  T.  RT.  00.  et  aL 
T.  WAI/THAN. 

(Court  of  Civil  Appeals  of  Texas.  Nov. 
1^0.   Rehearing  Denied  Dec  1, 1910.) 

1.  E^LEAniNQ  (I  406*)— Objiotions  to  Pixad- 
INO— Waiver. 

A  general  demurrer  and  special  exceptions 
to  tbe  petition  are  to  be  considered  waived,  the 
record  being  silent  as  to  any  action  by  tbe 
conrt  thereon. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  1355-1365 ;  Dec.  Dig.  S  406.*] 

2.  Cabbikbs  (S  177*)— Connectinq  Cabeiebs— 
Injury  to  Shipment— Liabilitt. 

Where  a  shipment  over  connecting  lines 
Is  on  a  through  bill  of  lading  Issued  b^  <ne  of 
them,  both  are  equally  liable  to  tbe  shipper  for 
any  damages  to  the  shipment  throngh  the  negli- 
gence of  either. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  H  775-803;  Dea  Dig.  {  177.*] 

3.  Plbadino  a  376*)— IBSCKS— Hattbbs  to 

BE  PBOVEO — ADMISSIONS. 

Plaintiff  need  not  introdnce  evidence  of 
the  appointment  of  a  defendant  as  receiver,  de* 
fendant'a  pleading  fully  setting  out  the  nets 
showioK  bis  appointment,  and  that  lie  was  act- 
ing  under  soch  appointment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g§  1225-1227 ;  Dec  Dig.  j  376.*] 

4.  Pleading  (f  428*)— OBjEcrioNs  to  Evi- 
dence FOB  Defects  iit  PutADiSGB. 

Defendant  having  waived,  by  not  invoking 
action  on,  his  exceptions  to  the  petition  as  too 
indefinite  and  uncertain  as  to  Items  of  damage 
may  not  raise  objection  to  soch  defects  by  ob- 
jection to  evidence. 

Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  $S  1433-1436;  Dec  Dig.  |  428.*] 

Appeal  from  Angelina  County  Court;  T, 

W.  Jackson,  Judge. 

Action  by  W.  E.  Waltman  against  the 
Houston,  East  &  West  Texas  Railway  Com- 
pany and  others.  Judgment  for  plalntlflL 
Defendants  appeal.  Affirmed. 
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BT.  00.  T.  WALTUAN. 


Jno.  T.  Garrlstm,  for  Houatoiit  E.  A  W.  T. 
Ry.  Co.  B£antooth  &  OoUliu,  tor  T.  J.  Free- 

REESE.  J.  This  Is  a  suit  In  the  count; 
court  by  W.  R  Waltman  against  the  Hous- 
ton, East  &  West  Texas  Railway  Company 
and  T.  J.  Freeman,  receiver  of  the  Interna- 
tional &  Great  Northern  Railroad  Company, 
to  recover  damages,  laid  at  $500,  to  certain 
live  stock  and  household  goods  shipped  by 
plaintiff  over  the  Intematioaal  &  Great 
Northern  Railroad  and  its  connecting  line, 
the  Houston,  East  &  West  Texas  Railroad, 
ftom  Mlllett,  a  station  on  the  former  road, 
to  Bnrke,  on  the  line  of  the  latter.  A  trial 
with  a  Jury  resulted  ba  a  verdict  and  jadg- 
mwt  for  $300  against  both  defendants,  from 
which  they  appeal.  It  was  alleged  that  the 
damage  to  the  live  stock  was  caused  by  un- 
necessarily rough  handling  of  the  train,  and 
to  the  household  goods  by  water  leaking  in 
-on  them  through  the  roof  of  the  car ;  which 
was  old  and  rotten;  from  rain  which  fell 
while  the  goods  were  In  transit. 

Freeman,  receiver,  pleaded  In  abatement 
that  be  was  receiver,  etc.;  that  plaintiff  had 
not  procured  an  order  from  the  Circuit  Court 
of  the  United  States,  in  whi(A  the  receiver- 
ship was  p^dlng,  autborlzing  this  suit  The 
facts  with  regard  to  the  appointment  of  re- 
ceiver, and  that  he  Is  now  acting  In  that 
capacity,  are  fully  set  out  in  the  plea.  He 
also  interposed  a  general  donurrer  and  sev- 
eral special  exertions,  which,  not  having 
been  passed  npon  by  the  court,  must  be  con- 
sidered as  waived.  The  receiver  also  plead- 
-ed  the  general  denial.  The  Houston,  Eaat  & 
West  Texas  Railway  Company  pleaded  gen- 
«ral  denial  only. 

The  evidence  was  sufficient  to  show  the 
shipment  of  the  property  and  its  damage  in 
transit  as  diargedt  and  that  nidi  damage 
was  caused  by  the  negligence  of  the  d^end- 
anta  in  the  manner  charged  in  the  petition. 
The  evidence  la  also  sufficl^t  to  authorize 
a  verdict  for  the  amount  recovmd. 

The  Houston,  East  &  West  Texas  Railway 
Company  contends  that  the  undisputed  evi- 
'dence  Ihows  that  all  of  the  damage  was 
done  before  the  ear  came  into  its  possession 
at  HonstcnL  The  evidence  does  not  support 
tbia  contention.  A  written  statement  was 
introduced  In  evidoice  signed  by  appellee 
which  Is  relied  upon  as  an  exoneration  of 
the  Houston,  East  &  West  Texas  Company, 
and  the  undispnted  evidence  shows  that  at 
the  tbne  the  car  reached  Houston  on  the 
International  &  Great  Northern  Railroad  the 
foods  were  thoroughly  saturated  with  water 
and  water  stood  In  some  quantity  on  the 
Hoot  of  the  car,  still  appellee  testlQed  that 
the  lnq)ector  of  the  Houston,  East  &  West 
Texas  Company  came  Into  the  car  at  Hous- 
ton, and  was  advised  of  Its  leaky  condition, 
but  made  no  attempt  to  reipalr  It;  that  It 


continued  to  laln  (and  of  course  the  car  con- 
tinued to  leak)  after  it  came  into  the  posses- 
sion of  this  company  from  about  4  o'<dock 
p.  m.  until  the  goods  were  removed  at  point 
of  destination  nearly  two  days  thereafter, 
so  some  of  the  damage  must  have  been  caus- 
ed after  the  car  was  received  by  the  Hous- 
ton, East  &  West  Texas  Company.  Neither 
by  Its  pleadings  nor  evidence  did  this  com- 
pany make  any  attempt  to  apportion  the 
damage  between  itself  and  Its  codefendant, 
if  it  could  have  done  so  as  against  appellee, 
nor  was  any  Judgment  over  sought  by  it 
The  stiipment  was  on  a  through  bill  of  lad- 
ing issued  by  the  International  &  Great 
Northern  Railroad  Company,  and,  for  what- 
ever damage  was  occasioned  by  the  negli- 
gence of  either  road,  both  were  equally  lia- 
ble to  appellee.  Arts.  331a.  33Ib,  Rev.  St 
1808;  Ry.  v.  Turner,  42  Tex.  Civ.  App.  682, 
94  S.  W.  214;  T.  &  P.  Ry.^Co.  v.  Randle,  18 
Tex.  Civ.  App.  S48,  44  8.  W.  603.  This  Is  the 
only  error  assigned  by  the  Honst(m,  E:a8t  & 
West  Texas  Railroad  Company  and  it  Is 
without  merit 

The  other  defendant,  T.  J.  Freeman,  re- 
ceiver of  the  International  A  Great  North- 
em  Railroad  Company,  contends  that  the 
Jndgmoit  against  him  is  erroneous  tm  the 
reason  that  there  was  no  evld^ce  of  his  ap- 
pointment as  receive.  It  Is  a  sufficient  an- 
swer to  this  assignment  of  eror  that  by  his 
pleadings  Freeman  very  fully  set  out  the 
facts  showing  bis  appohitment  and  that  he 
was  then  acting  under  such  appointment  as 
receiver.  In  this  state  of  the  pleadings  it 
was  not  necessary  for  appellee  to  introduce 
evidence  to  establish  this  foct 

Appelant  Freeman  specially  excepted  to 
certain  items  of  damage  as  too  uncertain  and 
Indefinite,  atld  these  exceptions  were  well 
taken,  and  if  insisted  npon  should,  and  pos- 
sibly  would,  have  been  sustained,  but  the 
record  Is  silent  as  to  any  action  by  the  court 
on  the  exceptions,  and  in  such  case  it  Is  well 
settled  that  they  will  be  considered  as  waiv- 
ed. Jones  V.  Black,  1  Tex.  fi27;  Mtans  v.  Mit- 
chell, 1  Tex.  443;  Orant  v.  Whittlesey,  42 
Tec  321 ;  Bonner  v.  Glenn,  79  Tex.  SSiS,  15 
S.  W.  572;  Lemp  Brewing  Ca  v.  McDongle, 
40  Tex.  Civ.  App.  683,  SO  S.  W.  216. 

Having  waived  Its  exceptions  to  the  peti- 
tion, the  objections  which  should  have  been 
thus  presented  cannot  be  made  available 
objection  to  the  evidence,  thus  putting  off 
the  right  to  amend,  whldi  would  probaUy 
have  been  done  and  the  error  corrected.  If 
the  exception  had  be^  seasonably  presoited 
and  acted  upon. 

We  have  examined  all  of,  the  assignments 
of  error  of  both  of  the  appellants  and  the 
several  propositions  thereunder  and  none  of 
them  incsents  any  reversible  error.  TbB 
Judgment  is  affirmed 

Affirmed. 
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STATE  T.  DAVIDSON.t 

(Court  of  Civil  Appeals  of  Texas.    Not.  9, 
19ia    On  Motion  for  Rehearing, 
Dec.  14.  1910.) 

1.  Public  Lanbs  (j  173*)— Sale&— Statutes 

— CONBTBUCTION. 

The  act  of  1907  requiring  purchasers  of 
school  land  to  reside  in  person  continuoualy  on 
the  land  added  noUiing  to  the  former  statute 
requiring  purchasers  to  reside  on  the  laud  as 
a  home  for  three  consecntiTe  years  after  their 
purchase,  except  that  it  repealed  the  permit  to 
reside  elsewhere  six  months  in  each  ;ear  for 
the  purposes  specified. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  S  173.*] 

2.  PoBLio  Lands  (|  173*)— Sales— Coiopli- 

AKCE  BT  PdBCHASBB  WITH  I«AW— SUXflOIXH- 

CY  OF  £^'IDENCE. 

E)vidence  held  to  support  a  finding  that  a 
purchaser  of  school  lands  substantially  com- 
plied  with  the  law  as  to  residence  on  the  lands. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  I  173.  •! 

Appeal  from  District  Conrt,  TtetIs  County; 
Cbaa.  A.  WUcox,  Judge. 

Trespass  to  try  title  by  the  State  of  Texas 
against  Ira  B.  Davidson.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

The  nature  and  result  of  this  suit  are  stat- 
ed as  follows  In  appellant's  brief:  "This  Is 
an  action  in  trespass  to  try  title,  brought  by 
the  state  of  Texas,  as  plaintiff,  against  Ira  B. 
Davidson,  as  defendant,  involving  tight  sec- 
tions of  land  of  640  acres  each,  situated  In 
£1  Paso  county,  and  fully  described  in  plaln- 
tlfTs  petition.  The  petition  charged  that  the 
defendant  never  settled  In  good  faith  upon 
either  of  said  tracts  of  land,  with  the  intent 
and  purpose  of  making  bla  home  thereon, 
and  never,  in  good  faith,  actually  resided 
upon  or  occupied  said  sections  of  land  or 
either  of  them,  as  by  law  required  of  pur- 
chasers of  public  free  school  land;  that  on 
April  10,  1909,  the  Commissioner  of  the  Gen- 
eral Land  Office,  being  sufficiently  Informed 
of  the  failure  of  the  defendant  to  comply 
with  the  law  as  to  settlement,  residence,  and 
occupancy,  as  alleged  in  said  petition,  enter- 
ed an  endorsement  of  forfeiture  across  the 
face  of  the  obligations  for  the  unpaid  pur- 
chase money,  and  on  and  across  the  respec- 
tive flie  wrappers,  containing  defendant's  ap- 
plications and  obligations.  Said  petition 
closed  with  a  prayer  for  a  Judgment  against 
the  defendant  for  recovery  of  title  to  and  pos- 
session of  each  and  all  said  tracts  of  land, 
and  for  a  decree  of  court  canceling,  annul- 
ling, and  holding  void  and  of  no  force  or  ef- 
fect, the  purchases  by  defendant  and  finding 
and  declaring  forfeiture  of*  the  awards  and 
sales  to  him  and  for  writ  of  possession,  etc. 
The  defendant  answered  by  general  demur- 
rer, general  denial,  and  plea  of  not  guilty. 
The  cause  was  tried  before  the  court  without 
the  intervention  of  a  jury,  and  the  court 
rendered  Judgment  for  the  defendant  Ira  B.  I 


Davidson,  and  decreed  that  the  state  of  Tex- 
as take  nothing  by  suit,  to  which  Judg- 
ment and  ruling  of  the  court  tbe  plaintiff, 
state  of  Texas,  In  op«i  court  duly  excited, 
and  gave  notice  of  appeal  to  this  court  and 
assigned  errors,  and  this  cause  is  now  regu- 
larly before  this  court  on  appeal." 

The  trial  court  flled  the  fpllovlng  findings 
of  fitct  and  conclusiona  of  law: 

*Tindliigs  of  Fact 

"(1)  Defendant  flled  applicatlonB  to  pur- 
chase  eight  sections  of  land  described  in  tbe 
plalntilTB  petition,  except  section  34,  on  Sep- 
tember 23.  1907;  his  application  to  purchase 
section  84  wai  flled  on  the  29tb  day  of  Octo- 
ber, 1907.  The  first  seven  sections  applied 
for  were  awarded  to  the  defendant  on  S^ 
tember  28,  1907,  and  section  34  was  awarded 
to  him  on  October  29^  1907.  Section  No.  28 
was  designated  as  his  htmie  section.  Defend- 
ant made  his*  first  payment  on  said  land,  and 
flled  taia  obligations  for  the  balance  of  the 
purchase  money  and  interest;  and  he  has 
paid  to  the  state  all  payments  due  ui>on  said 
land  up  to  this  time.  Defendant's  applica- 
tions to  purchase  and  his  obligations  for  the 
deferred  payments,  were  in  regular  and  legal 
form.  As  there  Is  no  controvert  as  to  these 
matters,  reference  Is  made  to  tbe  statement 
of  facts  for  a  more  extended  statement.  The 
only  controverted  issue  in  the  case  is  as  to 
the  sufficiency  of  defendant's  settlement,  oc- 
cupancy, and  residence  upon  said  landa  - 

"(2)  I  find  that  on  December  25,  1907,  the 
defendant  settled  upon  section  No.  26.  That 
said  settlement  was  made  by  him  in  good 
faith  as  his  home,  and  that  he  remained  upon 
said  land  the  remaining  days  of  1907  and  up 
to  April  20, 1908,  after  which  he  spent  a  por- 
tion of  bis  time  upon  said  land,  and  a  portion 
off  of  It 

"I  find  that  defendant  Is  a  young  unmar- 
ried man;  that  he  was  unable  to  use  the  land 
purchased  by  him  for  such  purposes  as 
would  enable  him  to  make  a  living  oft  of  It; 
and  that  It  was  necessary  in  order  to  support 
himself  and  In  order  to  earn  money  with 
which  to  pay  the  annual  payments  coi  bla 
land,  that  be  work  at  some  character  of  man- 
ual labor. 

"I  find  that  at  various  times  during  the 
years  190S  and  1909  defendant  worked  for 
ranchmen  and  others  in  the  neighborhood  of 
bis  land,  and  that  during  such  times  he  usu- 
ally slept  and  ate  where  he  was  employed, 
but  would  usually  return  to  his  borne  place 
on  Saturday  and  spend  Sunday  at  home. 
That  while  so  employed  be  would  sometimes 
return  to  bis  home  place  oftener  than  once 
a  week,  and  sometimes  he  would  be  absent 
from  home  as  long  as  two  weeks  at  a  time. 
When  not  employed  he  would  spend  his  time 
at  home,  on  the  land  In  controversy;  and  he 
so  remained  at  home  on  yarlous  occasions 
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from  a  few  days  to  one  and  two  months  at  a 
time.  From  NoTonber  27,  1908,  nntU  Jan- 
uary  25,  1009,  defendant  was  absent  from 
his  land  on  a  visit  to  his  parents  In  Okla- 
lioma.  Dnrlnj;  the  year  1910,  up  to  the  date 
of  the  trial  be  lived  continuously  upon  his 
land.  I  find  that  during  the  period  covered 
by  the  above  findings  the  defendant  has  had 
a  boose  and  furnishings  upon  the  land  suf- 
ficient for  his  needs,  and  that  he  cooked,  ate 
and  slept  there  when  at  home,  and  that  be 
kept  bis  clothing  thera  That  the  days  he 
was  at  bis  home,  and  was  actually  upon  his 
land,  would  aggregate,  during  the  year  1906, 
over  six  months.  In  1909,  the  days  spent 
upon  bis  land  would  aggregate  probably 
about  four  months,  certainly  less  than  six 
months. 

"I  find  that  his  absraces  from  the  land 
were  necessary  as  above  stated,  and  that  dur- 
ing all  of  this  time  the  defendant,  in  good 
faith,  considered  the  bouse  upon  the  land  in 
controversy  at  his  home." 

"Conclusions  of  Law. 

"I  conclude  that  defendant's  residence  upon 
the  land  in  question  has  been  in  contempla- 
tion of  law  a  conttnuous  residence  and  oc- 
cupancy; that  bis  tonporary,  though  fre- 
quent, absences  from  his  home,  under  the  dr- 
cumstances,  constitute  no  legal  break  or  In- 
termptlon  of  bis  residence  upon  and  occupan- 
cy of  the  land.  I  conclude  that  defendant 
has  complied  with  the  spirit  of  the  law,  and 
that  the  sta^  Is  not  entitled  to  recover  the 
land." 

Jewel  P  Lightfoot,  Atty.  Gen.,  and  L.  A. 
Dale.  Asst  Atty.  Oen.,  for  the  State.  B.  Gart- 
ledge,  McGown  &  Price,  and  Charles  Rogan, 
for  app^ee. 

KET,  C.  J.  (after  stating  the  facts  as 
above).  Testimony  was  submitted  wblch 
sustains  the  findings  of  fact,  and  the  case 
must  be  disposed  of  In  this  court  upon  the 
facts  as  found  by  the  trial  court.  On  behalf 
of  the  state  It  Is  earnestly  Insisted  that  the 
testimony  shows  that  appellee  had  abandoned 
his  resldrace  upon  the  land,  which  abandon- 
ment worked  a  forfeiture,  and  entitled  the 
state  to  a  judgment  for  the  recovery  of  the 
land.  On  the  other  hand,  and  with  equal 
earnestness,  counsel  for  appellee  contend  that 
such  abandonment  of  residence  was  not 
shown,  and  that  the  trial  court  rendered  the 
proper  Judgment  The  case  is  not  free  from 
difficulty.  The  testimony  brings  It  within 
that  class  where  fair-minded  persons  might 
reach  different  conclusions.  Counsel  for  ap- 
pellant contend,  and  perhaps  correctly,  that 
so  much  of  the  former  statute  as  authorized 
purchasers  of  school  land  to  reside  elsewhere 
as  much  as  six  months  in  each  year  for  the 
purirase  of  educating  their  children  or  mak- 
ing money  to  pay  for  the  land,  was  repealed 
by  the  act  of  1907,  which  prescribes  that 
such  pnrcliaserB  "shaU  in  person  reside  con- 


tinuously" on  the  land.  However,  and  not- 
withstanding the  repeal  of  the  former  stat- 
ute, T^e  are  satisfied  that  It  was  not  the  In- 
tention of  the  L^islature  to  require  pur- 
chasers of  school  land  to  remain  In  person 
upon  the  land  each  and  every  day  for  three 
consecutive  years,  and  to  prescribe  a  forfei- 
ture If  a  purchaser  was  absent  from  his  land 
for  as  much  as  one  day.  Before  the  passage 
of  the  act  of  1907,  the  statute  prescribed  that 
"all  purchasers  shall  be  required  to  reside 
upon  as  a  home  the  land  purchased  by  them 
for  three  consecutive  years  next  succeeding 
the  date  of  their  purchase";  and  it  is  not 
believed  that  the  phraseology  of  the  act  of 
1907,  declaring  that  such  purchasers  shall 
"in  person  reside  condnuously"  on  the  land 
added  anything  to  what  was  formerly  requir- 
ed, exc^t  that  It  repealed  the  legislative  per- 
mit to  reside  elsewhere  six  months  in  each 
year  for  the  two  purposes  q>ecified  In  the 
former  lav.  Uttda  the  former  law,  as  con- 
strued by  the  coortB,  apart  from  the  exc^ 
tlon  referred  to,  purchasers  of  school  land 
were  required,  in  person,  to  continuously  re- 
side upon  the  land  tor  three  consecntlTo 
years;  and  therefore  It  la  not  porceived  that 
the  use  of  Uie  words  "In  pnson"  and  "contln- 
uondy**  added  anything  to  the  former  law, 
otherwise  tlum  to  r^eal  the  legidatlTe  per- 
mit already  referred  to. 

In  Bnsdn  t.  Boblaon,  102  Tex.  620,  IID  8. 
W.  1140.  our  Supreme  Court  held  that  a  pur- 
cbasw  of  school  land  who,  after  settling 
thereon,  went  to  C^lfomla  to  visit  her  par- 
ents, was  detained  by  rickness  and  remained 
away  from  the  land  about  three  months,  had 
not  abandoned  her  residence  on  the  land, 
nor  fbrfelted  her  rights  as  a  purchaser. 
That  case  Is  not  entirely  anologous,  there 
being  but  one  absoice,  which  was  for  the 
purpose  of  visiting  relatives  and  on  accodnt 
of  an  unavoidable  sickness;  while  in  this  case 
there  were  many  absences,  the  most  of  which 
were  for  business  reasons.  However,  in  this 
case  the  longest  absence  was  for  the  purpose 
of  visiting  relatives,  and  that  was  not  as 
long  as  the  absence  in  the  case  cited.  It  may 
be  conceded  that  appellee's  other  absences 
from  the  land  were  so  frequent  and  of  such 
a  nature  as  to  Justify  doubts  as  to  whether 
his  purchase  and  original  occupancy  of  the 
land  were  In  good'  faith,  for  the  purpose  of 
making  it  a  home.  Nevertheless,  the  proof 
submitted  by  the  state,  and  not  controverted, 
was  to  the  effect  that  after  the  land  was 
awarded  to  appellee  in  the  manner  prescrib- 
ed by  law,  he  settled  upon  it  and  continuous- 
ly occupied  It  as  his  home  for  three  or  four 
mouths;  and  we  cannot  say  that  the  trial 
court  erred  In  holding  that  he  purchased  and 
settled  on  the  land  In  good  faith.  The  main 
contention  on  behalf  of  appellant  Is  that, 
after  complying  with  the  law  up  to  that  time, 
he  then  abandoned  his  residence  upon  the 
land,  and  thereby  forfeited  his  rights  as  a 
purchaser. 
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(lax. 


It  la  a  wdl-settled  rale  that  the  law  does 
not  favOT  forfeltnrea,  and  requires  strict 
proof  of  all  the  facts  necessary  to  create  a 
forfeiture.  Furthermore,  the  learned 'trial 
Judge  bad  the  TPitnesses  before  him,  one  of 
whom  was  the  appellee  himself,  and  whose 
testimony  on  the  witness  stand  was  some- 
what different  from  that  glv&a  In  his  ex  par- 
te d^osltlon  and  relied  on  by  appellant 
That  Judge  was  in  a  better  position  than  we 
are  to  determine  the  credlblll^  of  witnesses, 
and  his  remoteness  from  the  section  ot  the 
state  In  which  the  land  in  controversy  la  8l^ 
uated,  as  well  as  his  standing  as  a  Judge, 
preclude  any  suspicion  that  he  was  Influenc- 
ed by  any  other  motive  than  a  desire  to  ad- 
minister the  law  fairly  and  Jostiy.  As  said 
by  Mr.  Justice  Williams  in  Bostin  v.  Roblson, 
above  cited,  It  would  not  be  wise  to  ander- 
talce  to  lay  down  a  general  rule  for  this  class 
of  cases,  the  proper  course  being  to  dispose 
of  each  case  according  to  Its  peculiar  facts. 

We  do  not  regard  the  case  of  Andms  v. 
Davis,  99  Tex.  308,  89  8.  W.  772,  relied  upon 
by  counsel  for  anwllant^  as  entirely  analo- 
gous. In  that  case  a  w(Hnan  who  had  pur- 
chased and  settled  upon  school  land  left  it 
and  went  off  to  school,  whwe  she  remained 
about  four  months,  then  returned  during  the 
Christmas  holidays  and  spent  one  or  two 
days  on  the  land,  after  which  she  returned 
to  school  and  remained  away  from  the  land 
for  about  four  months  longer.  In  that  case, 
It  seems  that  the  trial  court  held  that  the 
purchaser  had  forfeited  her  rights  as  such, 
because  she  had  acquired  another  re^dence 
at  Denton,  where  she  was  attending  school; 
and  therefore  and  necessarily  abandoned  her 
resldraice  upon  the  land  there  In  litigation, 
and  the  appelate  courts  affirmed  that  hold- 
ing. In  the  case  at  bar  It  was  not  shown 
that  aroellee  had  acquired  another  resldmce; 
and,  while  that  circumstance  may  not  be  of 
controlling  effect,  It  Is  oiUtied  to  considera- 
tion in  determining  whether  or  not  he  had 
abandoned  his  residence  on  the  land  in  quea- 
tlcm. 

In  conclusion  It  la  deemed  propw  to  say 
that  this  court  has  no  desire  to  encourage 
fraud  In  any  class  of  cases,  and  no  disposi- 
tion to  discourage  the  efforts  of  the  Oommls- 
stoner  of  the  Land  Office  and  the  Attorney 
General  to  prevent  ^ud  In  the  acqulBltt(Hi  of 
school  lands.  No  doubt,  those  officers  have 
acted  In  good  fiUtb  In  the  case  at  bar;  and 
the  most  that  we  can  say  is  that  wliile  It  is 
a  close  case  on  the  evidence,  we  are  not  pre- 
pared to  hold  that  tlie  trial  court  erred  in 
finding  the  facts,  nor  In  holding  that  aix>6Uee 
had  substantially  compiled  with  the  law 
under  which  he  purchased  the  land. 

Judgment  affirmed. 

On  Motion  for  Rehearing. 

This  motion  has  received  careful  consldera- 
Uon,  and  we  find  no  reason  for  changing  the 
'xtncluslon  reached  in  our  f orm«r  opinion.  As 
the  motion  lays  stress  upon  the  fact  that  the 


trial  Judge  found  as  a  tect  that  app^ee  waa 
absent  from  his  land  more  than  alx  months 
during  the  year  1909,  we  dean  it  proper  to 
explain  that  the  testimony  ^ows  that  nearly 
a  month  of  titiat  time  was  embraced  In  hla 
visit  to  his  parents;  about  10  days  of  It  was 
consumed  in  assisting  In  driving  a  herd  of 
cattie  to  Midland  for  shipmoit,  and  in  visit- 
ing some  friends  at  Pecos  on  the  return  trip. 
During  the  balance  of  that  year  appellee 
worked  with  livestock  on  a  nearby  ranch  or 
did  farm  work  In  the  valley  near  Glint,  or 
remained  at  home  upon  his  land.  He  left 
all  of  his  household  furniture  and  clothing  in 
his  house;  and,  during  the  time  that  he  was 
doing  rancb  and  farm  work,  he  returned  to 
his  home  from  one  to  three  times  each  week, 
with  the  exce^itlon  of  a  few  times  when  the 
ranch  work  carried  him  12  or  15  miles  away. 
He  testified  that  he  returned  home  on  the  oc- 
casions referred  to  to  see  about  his  things, 
and  that  he  generally  stayed  one  night  and 
sometimes  longer,  and  cooked  and  slept  in. 
his  house  <m  his  land.  In  fftct  It  is  quite 
clear  that  be  never  acquired  any  other  resi- 
dence 

Counsel  for  appellant  have  laid  stress  upon 
the  fact  that  the  proof  shows  that  bis  cook 
stove  was  placed  flat  on  a  dry  goods  box, 
with  no  legs  to  the  stove,  untU  aftor  the 
state's  agent  Ouyer  visited  the  place  and  In- 
terviewed app^e&  It  is  urged  that  if  a 
stove  tbus  sttuated  could  be  used  for  cooking 
and  warming  pnrposeB  without  setting  the 
box  on  fire,  nevertheless  its  use  in  that  man- 
ner toids  to  show  that  apptilee's  improve- 
ments were  only  temporary,  and  not  intended 
as  a  permanent  borne,  as  he  testified  they 
were  intended.  It  may  be  conceded  that  the 
drcnmstance  referred  to  tends  to  support  the 
concluirion  urged,  but,^  In  the  absence  of  proof 
that  the  use  of  the  store  in  tbat  manner 
would  have  set  the  box  on  flre^  that  drcnm- 
stance Is  not  conidnslve.  The  stove  may  have 
been  constructed  in  mcb  manner,  at  the  box 
may  have  been  made  of  such  heafr-reelstiog 
material  as  that  appellee  coidd  have  used 
the  stove  as  he  testified  he  did  tor  the  puc^ 
pose  of  warming  the  house  and  cooking  his 
meals. 

The  proof  shows  that  appellee  resided  over 
200  miles  from  the  land  at  the  time  he  con- 
tracted to  purchase  it  from  the  state;  and 
while  It  is  located  witliin  two  pastures,  there 
Is  nothing  to  indicate  any  coUusbm  between 
appellee  and  any  other  person,  by  which  a{H 
pellee  was  to  obtain  the  land  from  the  state 
for  the  use  and  benefit  of  such  other  person. 
And  although,  as  said  in  our  former  opinion, 
the  testimony  bearing  upon  the  qnestitm  of 
setUemfflit  in  good  faith  and  contlnnonB  oc- 
cupancy is  very  close,  we  do  not  teA  Justlfled 
In  setting  aside  the  Judgment  r»dered  by 
the  trial  court  However,  the  disposition 
that  we  make  of  this  case  ous^t  not  to  be 
construed  as  (Bering  eDCOoraganent  to  pre- 
tended settlers  upon  state  school  land,  nor 
as  discouraging  the  ^orts  of  the  Land  Com- 
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mlnloner  and  the  Attorney  Gmertl  to  en- 
force the  ediool  land  lawn 
Motion  .overruled. 


ALTMAN  V.  BCKEBMANN. 

(Court  of  Civil  Appeals  of  Texai.    Nor.  80, 
Y910.) 

1.  RaFX  (I  9*)— CONSEITT. 

Consent  defeats  the  chargA  of  rape,  where 
Cbe  par^  is  capable  of  giviog  conseat. 

[Ed.  Note^— For  other  cases,  tee  Bape,  Cent 
DiV  i  8;  Dee.  Dig.  |  «:*] 

2.  Rapb  (I  65^— TOffAT  OoHsrmmw— Qvn. 
LiABiijrr— UiTNEB  Aoi  or  Consent. 

Sexual  intercourse  with  a  girl  13  yean  of 
age  is  rape,  so  as  to  sastain  an  action  for  dam- 
ages, since  she  was  under  the  age  of  consent. 

[Ed.  Note.— For  otbw  eases,  see  Bape,  Cent 
Di^.  f  106;  Dec.  Dig.  |  6B.*] 

3.  Rape  d  16*V--What  GoNSTrrurcft— Assault 
OS  Feualb  Below  Aoe  or  Consent. 

Touching  a  girl  with  the  intent  of  having 
sexual  intercourse  was  an  aasaalt,  where  she 
was  incapable  of  giving  her  consent  thereto, 
and  the  intent  to  nave  such  intercourse  is  an 
Intent  to  injure. 

[Ed.  Note.— For  other  cases,  see  Bape,  Gent 
Dig.  IS  15-19;  Dec  Dig.  S  lO.*] 

A,  Rapb  (f  10*>—BijatENT8— Deception  and 

FEBSUASIOn. 

Deception  and  peisuasion  may  sometimes 
be  equivalent  to .  the  use  of  force  in  obtaining 
eexnal  interconne. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  I  9;  Dec  Dig.  {  la*] 

6.  Rape  <S  e6*)--AcnoH  fob  Damaoes-Oou- 

PLAINT— SUFFIOIENCT. 

While  the  complaint  that  on  a  certain  day 
"on  the  road  to  her  home  defendant  assaulted 
her  bv  laying  his  hands  upon  her  and  throwioK 
her  down,  and  did  then  and  there  have  carnal 
knowledge  of  her,"  and  "that  she  objected  to 
said  carnal  knowledge  and  did  not  consent," 
would  be  insufficient  as  an  iodlctment  for  raiw, 
yet  it  would  sustain  a  dvil  action  fOr  rape,  as 
against  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Baps,  Cent 
Dig.  «  107 ;  Dec  Dig.  I  66.»] 

6.  Assault  and  Battbbt  ^  65*>--0>nsbnt— 

Effect. 

While  the  fact  that  a  woman  yielded  to 
sexual  Inteiconrae  after  having  been  assaulted 
would  defeat  a  charge  of  rape,  yet  it  would  not 
defeat  a  civil  action  for  assault  and  batter;. 

[EM.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  93;  Dec  Dig.  S  65.*J 

Appeal  from  District  Oour^  Austin  Coun- 
ts; W.  Li.  Moore,  Judge. 

Action  for  rape  by  Addle  Altman,  by  W. 
Altman,  her  next  friend,  against  Fritz  Ecker- 
mami.  From  the  order  sustaining  a  gmeral 
demurrer  to  the  petition,  plaintiff  aitpeata; 
Reversed  and  remanded. 

C.  O.  Kra^r,  J.  M.  Mathis,  and  J.  L. 
Stor^,  for  appelant  Bell,  Johnson,  Mat- 
thael  A  Tbompson,  tm  appidlee. 

JENKINS,  J.  This  snit  was  brongfat  1^  W. 
Altman,  the  father  of  Addle  Altman,  aa  next 
friend,  for  assaulting,  raping,  seducing,  and 
debauching  appellant,  beginning  in  Febmary, 


1900,  at  which  tlma  It  is  alleged  that  appe- 
lant was  only  IS  yeaxB  of  age,  and  continu- 
ing at  various  timea  to  October  27,  1906. 
The  court  sustained  a  general  demurrer  to 
appellant^s  petition,  and,  the  same  being  as- 
signed as  error,  the  case  Is  now  before  na 
upon  that  Issue. 

We  are  not  informed  upon  what  ground  the 
court  sustained  the  demurrer.  If  upon  one 
of  the  grounds  urged  by  appellee  In  support 
of  the  Judgmoit  of  the  court,  that  it  la  not 
charged  in  the  petition  that  appellee  had 
carnal  Intercourse  with  appellant  by  forces 
or  with  ber  consent  obtained  by  threats  or 
fraud,  we  think  the  court  was  In  error, 
granting  that  this  la  a  proper  construction  of 
the  petition.  Rape  of  a  female  gave  her  a 
cause  of  action  at  common  law.  Consent,  of 
course,  defeats  the  charge  of  rape,  where  the 
party  is  capable  of  giving  consent ;  bat,  the 
appellant  being  under  the  age  of  consent 
as  fixed  by  our  statute^  the  allegations  of 
appellanfa  petition  show  rape  by  appellee 
upon  appellant,  for  which  she  Is  entitled  to 
her  action  tor  damages.  More  than  this,  the 
touching  of  her  person  with  Intent  to  injure 
her,  she  being  Incapable  of  giving  her  con- 
sent thereto,  constituted  an  assault  Surely 
it  cannot  be  said  that,  in  having  Intercourse 
with  a  1&  year  old  girl,  the  appellee  had  no 
Intratlon  to  injure  her.  There  Is  an  allega- 
tion in  appellant's  petition  that,  ^before  ap* 
pel  lee  had  carnal  knowledge  of  appellant 
he  gave  her  frui^  candies,  and  Jewelry,  and 
by  flattery  and  coaxing  sought  to  overpw- 
snade  her  and  overreach  ber,  and  obtain  con- 
trol ot  her  mind  and  mental  faculties,  for 
the  purpose  and  with  the  Intent  of  having 
carnal  knowledge  of  and  sexual  Intercourse 
with  her.  It  la  also  alleged,  not  only  that 
she  was  then  a  dilld  of  tender  years,  but 
also  of  weak  mind,  and  t3iat  appellee  was  a 
man  40  years  old,  of  strong  mind,  and  pos* 
sessed  of  a  good  deal  of  magnetism.  We  are 
not  prepared  to  say  that  these  facts  are  suf- 
ficiently pleaded  to  amount  to  intercourse  by 
force  or  fraud;  but  deception  and  persua- 
sion may  sometimes  be  equivalent  to  force. 
McCue  T.  Klein,  60  Tex.  171,  48  Am.  Bep. 
260: 

Bu^  aside  from  the  matters  above  set 
forth,  there  Is  a  distinct  allegation  In  appet- 
laDt*s  petition  that  on  the  day  of  Feb- 
ruary, 1005.  on  the  road  to  her  hotne,  ap* 
pellee  assaulted  her  by  laying  his  hands  up- 
on her  and  throwing  her  down,  and  did  then 
and  there  have  carnal  knowledge  of  her; 
that  app^ant  objected  to  said  carnal  knowl- 
edge, and  did  not  consent  This  would  not 
be  sufflclait  as  an  Indictment  tor  rap^  but 
Is  sufficient  In  a  dvil  action  for  rape,  as 
against  a  general  demurrer.  It  Is  sufficient 
to  <diarge  an  assault,  even  though  It  had 
been  alleged  that  after  said  assault  and  be- 
fore Intercourse,  she  consented  to  such  in- 
tercourse, and  It  had  further  appeared  that 
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Bbe  was  above  the  of  consent  That  a 
woman  yielded,  after  having  been  assaulted 
for  the  purpose  of  carnally  knowing  b^, 
would  defeat  a  charge  of  rapev  but  would 
not  defeat  a  dvll  action  tor  anaolt  and 
battery. 

For  the  reason  that  the  court  erred  In 
suBtainlng  the  general  demurrer  to  appel- 
lant's petition,  the  case  Is  remsed  and  re- 
manded. 

Reversed  and  remanded. 


CHAISON  et  al.  t.  McFADDIN  et  al. 
(Court  of  Civil  Appeals  of  Texas.    June  14, 
I&IO.    Uebearing  Denied  Dec  8,  1910.) 

1.  Appeal  aho   Ebbob  (I  660»)— Rbcobd— 
^ATEMBm  ov  Facts. 

Under  Act  Hay  26,  1907  (AcU  80th  Leg. 
c.  24)  I  5,  requiring  the  stenograi^er  when  re- 
quested by  aMtetlant  to  make  up  a  .duplicate 
statement  of  facts  coseistlng  of  the  evidence 
together  with  copies  of  documents  in  accord- 
ance with  the  rules  of  court,  and  Court  Rules 
72  and  75  (67  S.  W.  zxv),  providing  that  the 
testimony  and  written  instruments  admitted  la 
evidence  ibaU  not  be  stated  in  detail  la  the 
statement  of  facts  but  the  facts  establEehed 
shall  be  stated  as  facts  proved,  etc.,  apiwllant 
must  exercise  supervision  to  see  that  tlie  state- 
ment of  facts  furnished  by  the  stenogzapber  is 
made  up  in  accordance  with  the  law  and  the 
rules,  and  he  need  not  accept  a  statement  of 
facts  not  so  prepared,  and,  where  the  stenogra- 
pher fails  to  correct  the  statement  of  facts  at 
the  request  of  ai^llanti  the  tzial  Judge  may 
require  the  stenograidier  to  prepare  a  proper 
statement 

[Ed.  Note.— For  other  cases,  see  Ainwal  and 
EiTor,  Dec.  Dig.  |  5e0.»] 

2.  Appeal  and  Erbob  (f  655*)— Costs  d  256*) 
— Recobi>— Statembht  or  Facts. 

A  statement  of  facts  which  erroneously 
embodies  a  preliminary  statement  made  by 
counsel  to  the  jury  of  the  facts  expected  to  be 
proved  on  the  trial,  and  which  Improperly  con- 
tains copies  in  full  of  numerous  instruments  of 
unquestioned  validity,  and  which  set  forth  nu- 
merous questions  and  answers  of  witoesses, 
does  not  BO  flagrantly  violate  Act  May  2.^,  1907 
(Acts  30th  Ijeg.  c.  24)  |  5,  requiring  the  ste- 
nographer on  the  request  of  appellant  to  make 
up  a  duplicate  statement  of  facts  consisting  of 
the  evidence  stated  in  narrative  form,  etc.,  and 
the  rules  of  court  relating  to  the  statonent  of 
ftiets,  as  to  require  the  court  on  appeal  to  strike 
the  statement  from  the  record,  out  flie  court 
will  merely  impose  on  appellant  the  cost  of  so 
much  thereof  as  is  unnecessary  to  comply  with 
the  law  and  the  rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  I  :*  Costs,  Cent  Dig.  IS 
9C8-971;  Dec  Dig.  |  256.*] 

8.  Bankruptct  (S  141*)— Title  op  Abhigpjek. 

An  assignee  In  bankruptcy  appointed  un- 
der the  order  of  the  federal  court  of  Louisiana 
while  'JVxas  was  a  foreiKu  state  does  not  ac- 
quire title  to  real  estate  situated  in  Texas, 
but  the  title  to  the  real  estate  remains  in  the 
bankrupt,  and  on  his  death  it  passes  to  his 
heirs,  as  QKUiost  purchasers  from  the  assignee. 

[Kd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  S  2aj ;   Dec.  Dig.  {  141.*] 

4.  Adverse  Pobbession   (!   115*)  —  Liuita- 
noNS — Question  fob  Jury. 

In  trespaua  to  try  title,  the  insue  of  title 
adverse  possession  under  the  Ave  and  ten 


years  statutes  of  limStatJons  keU  snder  Oe  erl- 

dence  for  the  Jury. 

[Ed.  Note.— For  other  eases,  see  Adverse  Fo*- 

session,  Cent  Dig.  H  691-i01;  Dec.  Dig*  I 
115.*] 

Appeal  from  District  Conrt,  Jeff«8on 
County;  W.  H.  Pope,  Judge. 

Action  by  Clara  Ghaistm  and  others  against 
W.  P.  H.  McFaddln  and  others,  in  which 
the  American  OU  &  Refining  Company  aud 
J.  D.  Martin,  its  receiver,  intervened  as  plain- 
tiffs, and  in  which  Paul  Jos^h  Olelses  and 
another  Intervened.  From  a  Judgment  de- 
nying relief,  plalnttfla  and  the  intervening 
plalntUBs  ai>peaL   Berersed  and  remanded. 

m  B.  Baaterling,  J.  Martin,  and  Oraer 
&  Minor,  for  appellants.  A.  T.  Wfttts  and 
W.  P.  sailBon,  for  appflUes  Olelsea.  Greets 
&  Nail  and  F.  C:  Proctor,  for  appellee  Bfo- 
Faddin. 

McMEANS,  J.  This  Is  an  action  of  tres- 
pass to  try  title,  filed'  February  21,  1901, 
brought  by  Clara  Chalson  and  others,  widow 
and  helm  of  Jef.  Chalson,  deceased,  against 
W.  P.  H.  McFaddln,  In  which  they  sue  for 
title  to  and  possession  of  the  David  Cunning* 
ham  Burr^  of  one-fourth  league  In  Jefferson 
county,  excepting  a  specific  tract  of  about 
208  acres  previously  conveyed  to  W.  P.  H. 
McFaddln.  After  the  filing  of  the  anit  the 
Bald  plaintiffs  conveyed  all  of  their  claim, 
title,  and  interest  In  the  land  in  controversy 
to  the  American  Oil  &  Refining  Company, 
and  thereafter  said  company,  and  later  J. 
D.  Martin,  receiver  of  said  company,  filed 
an  intervention,  seeking  not  only  a  recovery 
of  the  land  against  McFaddln,  but  damages 
also  In  the  sum  of  $50,000  for  rents,  etc  In 
addition  to  the  general  allegation  of  title, 
plaintiffs  and  Interveners  above  named  plead- 
ed title  by  the  five  and  ten  yeats  statute  of 
limitation.  While  this  suit  was  pending 
Marie  Elizabeth  Gleiaes  and  others,  being 
the  widow  and  heirs  of  Paul  Joseph  Glelses, 
Intervened  and  sued  the  original  plaintiffs 
and  W.  P.  H.  McFaddln  for  title  to  an  nn- 
divlded  half  of  said  land ;  the  petition  being 
In  the  form  of  an  action  of  trespass  to  try 
title.  On  January  8,  1909,  V.  Weiss  Intei^ 
vened  in  this  suit,  and  set  up  title  to  an  un- 
divided half  of  the  land  in  controversy  under 
a  certain  Judgment  rendered  December  12, 
1905,  In  equity  No.  21,  styled  Lawrence  Hyde 
and  Catherine  B.  Hyde,  Complainants,  v. 
W.  P.  H.  McFaddln,  on  the  docket  of  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texai^  at  Beaumont 
The  plaintiffs  and  the  intervening  plaintifFs 
American  OU  &  Reflulng  Company  and  J.  D. 
Martin,  receiver,  in  an  amended  answer  to 
the  Intervention  of  V.  Weiss,  admitted  that 
he  had  title  to  an  undivided  half  of  the  land 
in  controversy  under  the  Judgment  referred 
to.  The  original  pialntltte  and  the  oil  com- 
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pany  and  ita  receiver  answered  tbe  Interren- 
tlon  of  Marie  Elizabeth  GleiBes  and  otbera 
by  a  plea  of  not  guilty  and  by  plea  of  the 
statute  of  limitation  of  five  years.  They 
also  filed  a  cross-action  against  Marie  Eliza- 
beth Glelses  and  others  for  the  land  In  con- 
troversy, seeking  afflrmatlTe  relief. 

After  hearing  all  of  the  erldence,  the  court 
instructed  a  verdict  In  favor  of  the  Inter- 
reners  Marie  Elizabeth  Glelses  and  others 
for  the  land  In  controversy,  and  also  In  favor 
of  McFaddln,  and  against  the  plaintiffs  and 
Intervening  plaintiffs.  The  verdict  was  ac- 
cordingly returned  by  the  Jary  in  favor  of 
the  intsrveners,  Marie  Elizabeth  Glelses  and 
others,  for  an  undivided  half  Interest  In  the 
land  sued  for  and  In  favor  of  McFaddln  that 
the  plaintiffs  and  intervening  plaintiffs  re- 
cover nothing  against  him,  and  Judgment 
-was  entered  in  favor  of  V.  Weiss  for  half 
of  the  land  in  controversy  based  upon  the 
disclaimer  of  platntUTs  and  intervening  plain- 
tiffs, and  In  favor  of  Marie  Elizabeth  Glelses 
and  others  for  half  of  the  land  in  contro- 
versy based  upon  the  verdict  returned  by  tbe 
jury  in  obedience  to  the  instruction  of  the 
court,  and  that  plaintiffs  and  intervening 
plaintiffs  recover  nothing  from  the  defend- 
ant McFaddln.  From  this  judgment  the 
plaintiffs  and  Intervening  plaintiffs  have  ap- 
pealed. Xo  complaint  is  made  of  the  Judg- 
ment in  favor  of  Weiss  for  an  undivided 
lialf  of  the  land  awarded  to  him. 

At  the  threshold  of  our  Investigation,  we 
are  confronted  by  a  motion  presented  by  ap- 
pellees to  strike  from  the  record  the  state- 
ment of  facts  sent  up  with  this  appeal,  be- 
cause of  the  violation  In  its  preparation  of 
rules  72  and  75  (67  S.  W.  xxv)  and  of  sec- 
tion S  of  tbe  act  of  May  25,  1807  (Acts  30th 
Leg.  c.  24). 

The  statement  of  facts  consists  of  361  type- 
written pages:  The  first  four  pages  embody 
a  preliminary  statement  made  by  counsel  to 
the  Jury  of  the  facts  expected  to  be  proven 
on  the  trial.  This  in  no  wise  has  any  place 
in  the  statement  of  facts.  It  also  contains 
copies  In  fall  of  numerous  deeds  of  convey- 
ance, and  also  copies  In  full  of  contracts,  wills, 
pleadings  in  other  suits,  and  proceedings 
In  bankruptcy,  about  which  there  Is  made  no 
question  as  to  validity  or  form.  These  copies 
cover  about  125  pages  of  the  statement  of 
facts,  when  they  could  have  been  described, 
or  their  legal  effect  as  evidence  stated,  in  a 
very  few  pages.  Th^e  are  copied  In  the 
stenographer's  report  of  the  oral  evidence 
nnmerous  questions  and  answers.  Section 
5  of  the  act  of  May  25,  1007,  which  eon- 
trolled  when  this  statement  of  facts  was 
made  up,  reads,  in  its  relevant  parts,  as  fol- 
lows: "In  ^se  an  appeal  Is  taken  from  a 
Judgment  rendered  in  any  civil  cause,  the 
stenographer  shall,  when  requested  by  the 
party  appealing,  or  bis  attorney  of  record, 
make  up  a  duplicate  statement  of  facts, 
which  shall  condat  of  the  evidence  intro- 
duced on  the  trial,  both  oral  and  by  deposi- 


tion, stated  In  narrative  form,  together  with 
copies,  to  be  made  in  accordance  with  the 
rules  of  the  court,  of  such  documents,  sketch- 
es, maps  and  other  matters,  as  were  used  in 
evidence."  The  requirements  of  the  act,  In 
80  far  as  relate  to  the  matter  now  before 
us,  are  that  the  oral  testimony  shall  be  re- 
duced to  narrative  form,  and  the  copies  be 
Inserted  under  .the  rules  of  the  court.  The 
rules,  here  referred  to  are  undoubtedly  the 
rules  prescribed  by  tbe  Supreme  Court  for 
governing  the  preparation  of  statements  of 
fact  Rule  72  provides:  "Where  the  evidence 
adduced  upon  the  trial  of  a  cause  is  suffi- 
cient to  establisb  a  fact  or  facts  alleged  by 
either  party,  the  testimony  of  witnesses, 
and  the  deedis,  wills,  records,  or  other  writ- 
ten instrumoitB,  admitted  as  evidence,  relat- 
ing thereto,  shall  not  be  stated  or  copied 
in  detail  into  a  statement  of  facts,  but  the 
facts  thus  established  should  be  stated  as 
facts  proved  in  the  case,"  etc  Rule  75  pro- 
vides: "Where  there  Is  no  dispute  about,  or 
question  made  upon,  the  validity  or  correct- 
ness in  form  of  a  deed  or  its  record,  a  will 
or  its  probate,  record  of  a  court,  or  any  writ- 
ten Instrument  adduced  in  evidence  It  should 
be  described  (and  not  copied)  or  its  legal 
effect  as  evidence  stated  as  a  fact  estab- 
lished." The  act  of  May  25,  m7,  pUices 
largely  upon  the  court  stenographer  the  duty 
and  ces[>onsibIllty  of  preparing  tbe  state- 
ment of  facts  in  the  manner  provided  by  the 
act  and  prescribed  by  the  rules,  and  thus 
to  a  certain  extent  relieves  the  party  appeal- 
ing from  that  responsibility;  but  neverthe- 
less we  think  that  the  appellant  shonld  ex- 
ercise some  caation  and  supervision  to  see 
ttut  the  statement  furnished  by  the  stenog- 
rapher upon  his  demand  la  one  made  up 
In  accordance  with  the  law  and  the  rales. 
We  confess  we  have  bad  some  difficulty  in 
determining  whether  we  should  sustain  ap- 
pellee's motion.  The  statement  of  facts  in 
this  case  la  not  made  up  In  strict  accordance 
with  the  rules,  and  to  strike  it  from  the 
record  would  operate  harshly  upon  the  ap- 
pellant, who,  under  the  law,  was  relieved 
of  tbe  duty  of  preparing  the  statement  wbeii 
that  duty  was  Imposed  upon  the  stenogra- 
pher. But  the  party  d^andlng  a  statement 
of  facts  Is  not  bound  to  accept  from  the  ste- 
nographer a  statement  not  prepared  In  ac- 
cordance with  the  rules;  and  should  the 
statement  tendered  by  him  be  not  proper- 
ly prepared,  and  should  he  fail  to  correct 
the  same  at  the  request  of  tbe  party  de- 
manding It,  unquestionably  the  trial  judge, 
upon  the  matter  being  called  to  his  atten- 
tion, would  require  tbe  stenographer  to  pre- 
pare and  tender  a  proper  statement  We 
cannot  say,  we  think,  that  the  stenographer's 
report  so  flagrantly  violates  the  statute  and 
rules  as  to  deprive  us  of  discretion  in  the 
matter  and  require  us  to  strike  the  state- 
ment of  facts  from  the  record.  We  think, 
however,  that  the  appellee  should  not  be 
burdened  with  tbe  cost  of  so  much  of  the 
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statement  of  facts  aa  was  unnecessary  to  be 
Incorporated  In  the  stenographear's  report 
We  have  condnded  tliat  tbe  ai^>ellant  should 
be  taxed  with  one-half  the  cost  of  the  cctate- 
ment  of  facts  and  It  has  been  so  ordered. 
The  motion  to  strike  out  is  overruled. 

By  their  first  assignment  of  error,  appel- 
lants complain  of  the  action  of  the  court 
In  luBtructlng  a  verdict  In  favor  of  Marie 
Elizabeth  Gleises  and  others  and  McFaddln. 

Their  elevoith  asalgnm^t  Is  based  on  the 
refusal  of  the  court  to  instruct  a  verdict  In 
favor  of  the  American  Oil  &  Refining  Com- 
pany and  J.  D.  Martin,  receiver,  based  upon 
proof  of  prior  possession  by  them  and  those 
under  whom  they  claim,  and  of  failure  of 
Gleises  and  others  and  McFaddln  to  show 
title  In  thCTiselves  or  In  either  of  than.  We 
are  of  the  opinion  that  the  court  did  not  err 
in  instructing  the  verdict  complained  of, 
provided  the  evidence  did  not  require  the 
BulRnlsslon  of  the  Issue  of  limitation,  as 
pleaded  by  plaintiffs.  A.  P.  Cunningham  In 
1841  conveyed  the  entire  Cunningham  sur- 
vey to  Hyde  &  Olelses,  a  commercial  part- 
nership composed  of  Joshua  B.  Hyde  and 
Paul  J.  Gleises,  then  doing  business  In  the 
state  of  tx>ulalana.  This  firm  is,  or  the  mem- 
bers thereof  are,  the  common  source  of  title. 
The  Interveners,  Marie  E.  Gleises  et  al.,  are 
tbe  heirs  of  Paul  J.  Gleises,  and  as  euch 
held  tbe  title  acquired  by  Paul  J.  Gleises  by 
said  conveyance,  unless  he  was  divested  of 
title  by  tbe  conveyance  made  by  the  assignee 
in  bankruptcy  hereinafter  referred  to.  In 
the  firm  of  Hyde  &  Gleises  and  Paul 
J.  Gleises,  a  member  of  said  firm,  individu- 
ally, went  into  voluntary  bankruptcy  at  New 
Orleans,  and  Richard  Brennan  was  ap- 
pointed assignee.  Under  order  of  tbe  Dis- 
trict Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana  at  New  Orleans, 
Brennan  as  such  assignee  on  January  20, 
1843,  conveyed  said  Cunningham  survey  to 
Theopbllus  R.  Hyde,  which  sale  was  con- 
firmed. Appellants  by  mesne  conveyances 
have  acquired  whatever  title  that  passed  by 
the  conveyance  from  the  assignee  to  The- 
opbllus R.  Hyde.  One  of  the  deeds  under 
which  appellants  daim  was  filed  tox  record 
In  Jefferson  county,  Tei.,  June  28,  1882,  By 
the  foregoing  It  will  be  seen  that  at  the  time 
of  the  conveyance  made  by  the  assignee  In 
bankruptcy  tbe  land  was  situated  in  Texas, 
then  a  republic,  and  that  the  bankruptcy 
proceedings  were  had  and  tbe  sale  made  in 
the  state  of  Louisiana.  That  real  estate  so 
situated  did  not  pass  to  tbe  assignee  is  now 
too  well  settled  to  require  discussion.  If  It 
did  not  pass  in  this  Instance,  then  the  fee 
remained  In  Paul  J.  Gleises,  and  upon  his 
death  vested  in  his  heirs,  and  the  assignee's 
deed,  attempting  to  convey  the  same  to  The- 
opbllus R.  Hyde,  was  a  mere  nullity.  This 
being  true,  tbe  title  was  In  the  Interveners, 
Marie  Elizabeth  Gleises  et  al.,  at  tbe  time 
of  the  trial,  unless  divested  by  limitation. 
Bamett  t.  Pool,  23  Tex.  518;  Oakney  v.  Beo* 


nett,  11  How.  33,  18  L.  Ed.  693;  Hyde  v. 
McFaddln,  140  Fed.  442.  72  O.  a  A.  ftSS. 
As  the  interveners  Gleisee  thus  Aowed  title 
in  themselves,  it  was  not  error  to  refuse 
to  give  tbe  special  charge  requested  by  ap- 
pellants on  the  issue  of  prlmr  poasesaion. 
Ttie  assignments  are  overruled. 

By  their  fifth  assignmfflit  of  error  app^- 
lants  complain  that,  as  the  evidence  was  suf- 
ficient to  raise  the  isue  of  title  under  the 
statute  of  limitation  of  five  years,  the  eonvt 
erred  In  Instructing  a  verdict  for  appellees 
and  thus  taking  said  Issue  from  tbe  jury. 

Tbe  claim  of  the  land  nnder  duly  regis- 
tered deeds  and  the  payment  of  the  taxes 
due  thereon,  and  occupancy  of  the  land  as 
a  pasture  for  cattle  for  a  period  of  more 
than  five  years  by  appellants  and  those  un- 
der whom  they  claim,  was  established  by 
the  undisputed  proof.  The  only  question 
left  to  be  determined  Is  whether  the  testi- 
mony was  sufficient  to  establish  that  appel- 
lants' Inclosure,  which  was  made  partially 
of  fences  and  partially  of  natural  barriers, 
Budi  as  bayous,  rivers,  and  marshes,  was 
an  effective  and  substantial  inclosure  in 
keeping  cattle  In  and  out,  and  tbat  such 
barriers,  natural  and  artificial,  were  so  re- 
lated to  one  another  as  to  denote  to  an  ordi- 
nary observer  that  they  were  relied  on  for 
making  an  Incloenre.  It  is  not  necessary 
to  set  ont  the  testimony  bearing  on  this  point 
In  detail,  but  it  is  snffidrat  to  say  that  from 
a  careful  Investigation  of  the  record  we 
think  the  testimony  adduced  was  suflldait 
in  this  regard  to  raise  the  issue  of  five  years' 
limitation,  and  that  the  court  erred  in  tak- 
ing away  that  issue  from  the  Jury  by  Instruct- 
ing them  to  return  a  verdict  for  appellees. 

It  follows  from  what  we  have  said  that 
the  court  erred  In  not  giving  appellants'  q>e- 
cial  charge  No.  1,  which  submitted  to  the 
Jury  the  issue  of  five  years'  llndltation ;  and 
the  second  assignment  raising  the  point  Is 
sustained. 

Tbe  plaintiffs  and  Intervening  plaintiffs 
having  pleaded  the  statute  of  limitation  of 
10  years,  and  there  being  evidence  to  raise  tbe 
Issue  tbat  those  under  whom  ttiey  deralgn  ti- 
tle had  peaceable  and  adverse  possession  of 
the  land  In  controversy  and  had  nsed  and  en- 
Joyed  the  same,  and  claimed  nnder  a  deed 
duly  registered  defining  the  boundaries  of 
the  land  In  suit  for  a  period  of  10  years 
continuously  between  the  y«uv  1884  and 
1895,  the  court  erred  in  instructing  a  v^lct 
against  the  plaintiffs  and  Intervening  plain- 
tiffs, and  thereby  taking  from  tbe  Jury  the 
issues  of  fact  tending  to  establish  title  nndw 
the  10-year  statute  of  limitation. 

We  have  examined  tbe  other  asaignmoitB 
of  error  urged  by  appellants,  and  witb  tbe 
exceptions  above  noted  we  find  tbe  teootd 
to  be  free  from  reversible  errors. 

For  the  reasons  indicated,  the  Judgment 
of  the  court  below  is  reversed  and  tbe  cause 
remanded. 

Beveraed  and  remanJefl. 
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SIOTH  et  al.  v.  OTTY  NAT.  BANK  OF 
WICHITA  PALLS. 

(Goaxt  ot  CStU  Appeals  of  Texas.    Not.  8, 

1910.) 

1.  Appul  and  S^bbob  (I  11*)— Naxdbb  and 
FoBK  or  Beudt— Pbovbb  MoDn  <v  Rb- 
TiKw— Not  OoirCUBBEHT. 

There  are  tfaree  methods  proTlded  stat* 
utc  by  which  parties  to  litisatloD,  in  which  the 
rifrht  of  appeal  has  been  perfected  hj  giving 
the  notice  and  filing  the  bond  reqoind,  may 
bring  the  jadnnent  before  the  Court  of  Ginl 
Appeals;  one  oy  the  ordinary  form  of  appeal, 
anotlier  by  writ  of  error,  and  the  third  by  mo- 
tion to  affirm  on  certificate,  which  is  available 
only  to  the  party  In  whose  favor  judgment  has 
been  rendered.  Bnt  these  methods  are  not  con- 
carreat,  and  not  more  than  one  of  them  is  avail- 
able for  the  pnrpose  of  an  adjadicatiou. 

[Bd.  Note.—For  other  caaes,  see  Appeal  and 
Error,  Gent  Dig.  |{  Dec.  Dig.  |  11.*] 

2l  GouBia  a  488*)— TBAKsrSB  of  Casks— Ap- 

PELLATK  COUBTS— NaTUBB  OF  JURISDICTIOI* 

— JUBISDICnON  Atteb  Disuisbai.. 

Where  the  Snpreme  Coart  transfers  a  case 
from  one  Court  of  Civil  Apveala  to  another  nn- 
der  Rev.  St  1895,  art  9Ma,  which  provides 
that  the  business  of  the  several  districts  shall 
be  equalized  u  nearly  as  pessible,  the  court  to 
which  the  case  has  been  transferred  has  only 
jarisdiction  of  that  appellate  proceeding,  and, 
when  the  case  is  finished,  any  further  appel- 
late proceeding  most  go  to  ttie  district  to  which 
it  belongs. 

[Ed.  Note.— For  other  cases,  see  Conrts.  Dec 
Dig.  i  488.*] 

Oa  motion  by  the  City  National  Bank  of 
Wichita  Falls  to  affirm  on  certificate  a  Judg- 
ment rendered  In  its  favor  against  Charles 
GIvens,  and  denying  the  City  National  Bank 
of  Decatur  and  0.  H.  Smith  any  recovery  In 
that  case,  which  motion  was  opposed  by  C. 
B.  Smith  and  the  City  National  Bank  of  De- 
catur. MotloD  dismissed. 

C  C  Huff,  A.  A.  Hnghe^  and  Spoonts, 
Tbompsw  &  Barwise,  for  the  motion.  R.  B. 
Carswell  and  Chas.  S.  Todd,  opposed. 

HODCBS.  J.  This  motion  to  affirm  on 
certificate  was  filed  by  the  City  National 
Bank  of  Wichita  Falls  on  the  80th  day  of 
Jtme  of  the  present  year,  and  just  before 
the  adjournment  of  this  court  for  the  last 
term.  A  brief  history  of  the  legal  proceed- 
ings antedating  the  filing  of  the  motion  is 
thus  given  in  the  written  argument  filed  by 
counsel  for  the  bank:  "On  August  8,  1909, 
the  district  court  of  Wichita  county,  Tex., 
rendered  Judgment  In  favor  of  the  appellee, 
the  City  National  Bank  of  Wichita  Falls, 
and  against  one  Charles  Glvens  In  the  sum 
of  (1,476,  and  this  Judgment  denied  to  the 
appellants  the  City  National  Bank  of  Deca- 
tur, Tex.,  and  G.  H.  Smith  any  recovery  In 
that  case.  On  August  18,  1909,  the  City  Na- 
tional Bank  of  Decatur,  Tex.,  and  Smith 
filed  In  said  cause  and  wltii  the  district  clerk 
of  Wichita  county,  Tex.,  an  appeal  bond  with 
supersedeas  conditions  In  every  respect  reg- 
ular and  In  terms  provided  by  the  statute. 


At  a  later  time,  to  wit,  on  or  about  the  14th 
day  of  November,  1909,  the  transcript  of  the 
record  takoa  out  In  pursuance  of  that  appeal 
was  filed  in  the  Court  of  Civil  Appeals  of 
the  Second  Supreme  Judicial  District;  that 
still  later,  and  on  or  about  January  1,  1910, 
the  Court  of  Civil  Appeals  of  the  Second 
District,  acting  under  the  direction  of  the 
Supreme  Court,  transferred  that  appeal  from 
that  court  to  this.  At  a  later  time  the  ap- 
peUants  sought  in  this  court  to  file  their 
briefs  In  that  ai^eal,  which  ^ort  In  that 
behalf  was  opposed  by  the  appdlee,  and  the 
motion  of  the  app^lants  to  file  their  briefs 
was  denied  by  this  court.  Thereupon,  and 
on  the  30th  of  June,  1910,  the  app^ants  in 
that  case  by  proper  motion  made  sought  vol- 
untarily to  dismiss  that  appeal,  which  mo- 
tion was  granted  by  this  court  The  appeal 
was  accordingly  dismissed,  and  the  tran- 
script under  order  of  the  court  withdrawn 
by  the  appdiants.  The  next  move  in  the 
matter,  cfaronologlcally  considered,  was  the 
filing  by  the  said  City  National  Bank  of 
Wichita  Falls,  the  appellee  in  the  former 
case,  of  a  motion  to  afilrm  the  Judgment  be- 
low on  certificate.  The  counsel  for  the  ap- 
pellee, being  uncertain  as  to  Just  which  of 
the  two  Courts  of  Civil  Appeals  would  have 
jarisdiction  to  affirm  the  Judgment  below  on 
certificate,  and  to  guard  against  the  possi- 
bility of  error  in  proceeding  in  the  wrong 
court,  filed  a  motion  to  affirm  the  Judgment 
below  both  in  the  Court  of  Civil  Appeals  of 
the  Sixth  District  and  In  the  Court  of  Ap- 
;  peals  of  the  Second  District  About  the 
same  time,  whether  before  or  after  the  fil- 
ing of  the  motion  to  affirm  on  certificate  we 
are  not  advised,  but  at  least  on  July  1, 1910, 
the  City  National  Bank  of  Decatur  and 
Smith  filed  in  the  district  court  of  Wichita 
county  their  petition  for  writ  of  error  for 
the  review  of  the  same  Judgment  that  they 
had  formerly  sought  to  review  by  the  ap- 
peal. The  City  National  Bank  of  Wichita 
Falls  filed  its  motion  to  affirm  the  Judgment 
below  on  certificate  In  the  Court  of  Olvll  Ap- 
peals of  the  Second  District  and  in  this 
court,  before  the  adjournment  of  tbe  last 
terms  of  these  courts,  and  at  the  terms  there- 
of to  which  the  case  In  question  would  have 
been  returnable.  At  a  later  time,  and  on, 
to  wit,  September  20,  1910,  the  City  Nation- 
al Bank  of  Decatur  and  Smith  filed  a  tran- 
script of  the  record  taken  out  by  them  In 
prosecution  of  the  writ  of  error  In  the  Court 
of  Civil  Appeals  of  the  Second  District  Be* 
fore  the  adjournment  of  tbe  last  term  of  the 
Court  of  Civil  Appeals  of  the  Second  Dis- 
trict that  court  denied  the  motion  to  affirm 
on  certificate  there  filed  by  the  City  National 
Bank  of  Wichita  Falls,  and  that  bank  sea- 
sonably filed  a  motion  for  a  rehearing  In 
that  matter  which  was  carried  over  by  the 
court  and  Is  now  pending  therein." 
Tbe  first  question  we  are  called  upon  to 
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consider  Is  whether  UUa  court  has  Jurisdic- 
tion to  pass  vpon  the  merits  of  tliis  motion. 
The  motion  comes  from  a  Judement  rwder- 
ed  in  a  case  tried  in  the  district  court  of 
Wichita  county,  which  is  ^tuated  within  the 
territorial  limits  of  the  Second  Supr^ne  Ju- 
dicial District  of  this  state.  The  appeal 
reached  this  court  by  a  transfw  directed  in 
obedience  to  an  order  from  the  Supreme 
Court  made  during  the  last  term.  Tlie  qnes* 
tion  is:  Did  the  jurisdiction  tjt  this  court 
oTor  any  of  the  adjudicable  controverslee 
growing  out  of  the  judgment  rendered  In  the 
court  bdow  in  that  case  terminate  with  the 
dlsmlsoal  of  the  appeal?  If  so,  tium  this 
motion  should  itself  be  dismissed.  Whatever 
jniisdlctlou  this  court  had  at  any  time  to 
make  any  order  in  this  case  was  acquired  by 
virtue  of  the  transfer  above  referred  to.  We 
are  thus  led  to  the  further  inquiry:  What 
was  transferred?  Article  9Ma  of  the  Re- 
vised ClvU  Statutes  of  180B  provides:  "It 
sliall  be  the  duty  of  the  Supreme  Court  to 
equalize  as  nearly  as  practicable  the  amount 
of  business  upon  the  dorfceta  of  the  different 
Courts  of  CivU  Appeals  by  directing  tbe 
transfer  of  cases  from  such  of  said  courts 
as  may  have  the  greater  number  of  cases  up- 
on their  dockets  to  those  tiavlng  a  leas 
amount  of  business  upon  their  dockets ;  such 
transfers  to  be  made  as  soon  aa  practicable 
after  the  paasage  of  this  article,  and  there- 
after at  least  once  a  year,  In  such  manner 
and  under  such  rules  and  regulations  as  the 
Supreme  Court  shall  provide.  And  the  said 
Courts  of  ClvU  Appeals  to  which  such  cases 
shall  be  transferred  shall  have  jurisdiction 
of  all  such  cases  transferred  without  regard 
to  the  districts  In  which  such  cases  were 
originally  tried  and  returnable  on  appeal." 

Keeping  In  view  the  purpose  of  the  stat- 
ute, to  equalize  the  business  on  the  dockets 
of  tbe  various  Courts  of  Civil  Appeals,  the 
legal  effect  of  the  order  making  the  transfer 
was  to  clothe  this  court  with  power  to  de- 
termine the  case  as  made  by  tbe  appeal  then 
pending  on  the  docket  of  the  Court  of  Civil 
Appeals  of  the  Second  District  Our  stat- 
ute provides  three  methods  by  which  the 
parties  to  litigation,  In  which  the  (right  of) 
appeal  has  been  perfected  by  the  giving  of 
the  notice  and  filing  of  the  bond  required, 
may  bring  the  judgment  of  the  trial  court 
before  the  Court  of  Civil  Appeals.  One  is  by 
tbe  ordinary  form  of  an  appeal,  another  by 
writ  of  error,  and  a  third  by  motion  to  af- 
firm on  certificate;  the  latter  being  avail- 
able only  to  the  party  In  whose  favor  the 
judgment  has  been  rendered.  Without  a  re- 
sort to  some  one  of  tbese  forms  of  proceed- 
ing, the  Courts  of  Civil  Ai^eals  acquire  no 
active  api>ellate  jurisdiction  over  the  case; 
that  is,  no  power  to  affirm,  modify,  or  re- 
verse the  judgment  of  tbe  court  below.  By 
tbe  filing  of  the  transcript,  lo  case  of  ap- 
peals and  writs  of  error,  and  by  filing  the 


motion  and  cwtlflcate.  In  that  particular  pro* 
ceeding,  the  act|ve  jurisdiction  of  tbe  i^iMl- 
late  court  Is  Invoked,  the  controrersy  t>  ot- 
tered upon  the  docket  and  becomes  a  "case,** 
as  that  term  is  asnally  understood.  Not 
more  than  one  of  these  mMhods  of  InT<Alog 
tbe  appellate  Jurisdiction  of  the  Court  of  Or- 
il  Appeals  Is  avallaUe  at  one  tima  While 
in  a  certain  sense  tli^  may  be  regarded  as 
cumulative,  they  are  not  oonciurrent  It  la 
true  that  It  is  possible  for  there  to  be  pend- 
ing at  the  same  time  on  the  docket  of  the 
same  appellate  court,  and  from  the  same 
judgment,  an  aH>eal,  a  writ  of  &tot,  and 
a  motlcm  to  affirm  on  certificate;  but  that 
court  will  make  an  adjudication  iqton  the 
merits  In  only  one  of  these  prosecutions,  and 
win  dispose  of  the  others  by  an  order  of  dis- 
missal. Each  one  of  tbese  methods  ot  invok- 
ing the  active  jurisdiction  of  the  appelate 
court,  when  resorted  to,  becomes  a  "case" 
and  is  disposed  of  as  audi.  We  have  con- 
cluded, therefore,  that  we  are  vrithout  juris- 
diction to  determine  the  merits  of  this,  mo- 
tion, and  that  it  sbculd  be  dismissed.  When 
this  court  dismissed  the  appeal,  It  finally  dis- 
,  posed  of  all  that  was  placed  within  its  ju- 
risdiction by  the  order  of  transfer. 

Tbe  motion  to  affirm  on  certlflcata  la  dis- 
missed for  want  of  jurisdiction. 


RUSHING  et  al.  v.  LANIEK  et  aLt . 

(Court  of  Civil  Appeals  of  Texaa.    Nov.  19* 
1910.    Rebearing  Denied  Dec.  15.  19ia) 

1.  AnvBssa  PossBssioN  (|  57*}— AoxmRt— 
Tacking— EviDENCB—PKivrrr. 

In  trespass  to  try  title,  where  the  defend- 
ant relied  on  advene  possessloo,  evidence  held 
not  to  show  privitT  of  estate  between  defend- 
ant and  those  whose  possession  he  wished  to 
tack  to  his  own. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
seMloD,  Dec:  Dig.  |  57.*] 

2.  AnvEBSE  Possession  ({  57*)  —  TACKtso 
SuocBBSivx  PossEsuoKS— Pamrr  — Bvx- 

nENOE. 

Where  title  by  adverse  possession  la  to 
be  sustained  by  the  successive  possession  of 
several  holders,  tbe  eridence  of  pnvity  between 
them  must  be  competent  and  clear. 

[Bd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  S  67.*] 

8.  AbvEKSE  Possession  ({  58*>— Hosnuc  Poe- 

sebsioh—Necbssitt. 

To  establish  title  by  adverse  possessloii,  tbe 
possession  must  have  been  hostile  for  the  whole 
period  of  the  statate  of  limitations. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pof- 
sessioQ,  Cent  Dig.  |  279;  Dec.  Dig.  |  58.*] 

4.  Adverse  Possession  (|  85*)— Hostiu  Pos- 

BESSION— EKiOENCE . 

In  tre^msa  to  try  title,  evidence  teM  in- 
snfficient  to  show  that  defendants'  remote  gran- 
tor within  tbe  pwiod  of  tbe  statute  of  limita- 
tions claimed  to  hold  adversely. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Dec.  Dig.  I  85.*] 
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6.  DeBDS  (!  114*)— CONBIBUCnON— PlOPEBTT 

COITTETED. 

A  written  instrunwDt  which  !□  eoDstden- 

tion  of  sincere  MeDctohip  Teats  the  grantee  "and 
family  with  power  to  seep,  hold,  possess,  oc- 
cDpy,  cultivate  and  to  retain  and  to  bar  and 
to  excinde  all  persons  from,  one  certain  place 
or  improTement  made  bv"  the  grantor  "on  a 
certain  tract  or  parcel  of  land,  known  as,"  etc., 
"haTing  bargained  with"  D.  "for  the  purchase 
of  Bala  place"  and  with  power  "in  case  of  ex- 
treme need"  to  sell  "said  improvement  and  to 
sign"  the  grantor's  name,  only  authorized  the 
grantee  to  sell  the  improvements  on  the  land, 
and  did  not  attempt  to  pass  the  land. 

[Bd.  Note.— For  other  ewea,  aee  Deeda,  Dee. 
Dig.  i  114.*J 

Error  from  District  Coart,  Liberty  Conn^; 
L.  B.  Hlghtower,  Judge. 

Trespass  to  try  title  by  Howard  B.  Lanier 
and  others  against  Babe  Rushing  and  otb^s. 
From  a  jadgment  for  plaintiffs,  defendants 
bring  error.  Affirmed  in  part,  and  reversed 
and  rendered  In  part 

See,  alBO,  111  S.  W.  1089. 

Jacob  O.  Baldwin,  for  plalntlfTs  In  error. 
Stevens  &  Pickett,  for  defendants  In  error. 

n^EASANTS,  G.  J.  This  Is  an  action  of 
trespass  to  try  title  brought  by  Lanier  and 
others  against  Rushing  and  others  to  recover 
title  and  possession  of  1,076  acres  of  land  on 
the  B.  B.  Jackson  one-tblrd  league  In  Liberty 
cotinty.  The  trial  in  the  court  below  with  a 
Jury  resulted  in  a  verdict  and  Judgment  in 
favor  of  the  plalntiCFS  against  all  of  the  de- 
fendants for  all  of  the  land  In  controversy 
except  a  few  acres  and  the  improvements 
thereon  claimed  by  the  defendant  Rube  Rush- 
ing. 

FlaintUFs  In  error,  Rnbe  Rushing,  Joe 
Rook,  and  C.  M.  Rice,  who  were  defendants 
In  the  court  below,  each  claimed  160  acres 
of  the  1,076-acre  tract,  for  which  palintlfls 
sued,  nnder  the  statute  of  limitation  of  10 
years.  The  several  pleas  of  limitation  filed 
by  these  defendants  fully  described  the  re- 
spective tracts  of  160  acres  dalmed  thereun- 
der, and  were  in  every  respect  full  and  auffi- 
ctoit  Each  of  said  defendants  prayed  for 
recovery  of  the  160  acres  described  in  his 
plea,  and,  la  the  altemative,  for  the  recovery 
of  160  acr»  of  said  lai^^  surrey  to  be  set 
apart  to  him  under  direction  of  the  court, 
and  to  Include  his  improvements.  The  trial 
court  Instmcted  the  Jury  to  find  against  the 
defendants  Rook  and  Rice  on  their  pleas  of 
limitation  and  against  defendant  Rushing  as 
to  all  of  the  160  acres  claimed  by  him,  ex- 
cept that  portion  thereof  which  had  been  ac- 
tnally  occupied  by  him  and  those  nnder  whom 
he  claimed  for  10  years  prior  to  the  bring- 
ing of  this  suit.  As  to  the  portion  so  oc- 
cupied, he  submitted  the  Issue  of  the  ad- 
verse character  of  such  possession. 

The  only  questions  presented  by  plaintiffs 
In  error  for  our  determination  are  thus  stat- 
ed In  their  brief:  "First.  Was  the  evidence 
sufficient  to  require  of  the  trial  court  the 


submission  to  the  Jury  of  the  Issue  of  10 
years  limitation  pleaded  by  the  defendants 
C.  M.  Rice  and  Joe  Rook?  Second.  Was  the 
issue  properly  submitted  to  the  Jury  as  to 
the  10  years  limitation  pleaded  by  Rube 
Rushli^ ;  in  other  words,  was  he,  under  the 
evidence,  entitled  to  160  acres  of  land,  or 
should  his  possession  be  confined  to  that 
part  of  the  160  acres  w!hlch  was  actually  in- 
closed by  those  throu^  whom  he  deralgned 
his  title  for  more  than  10  years  prior  to  the 
filing  of  the  suit,  and  should  their  possession 
be  limited  to  the  land  actually  inclosed?" 

The  evidence  shows  that  in  the  year  1894 
W.  H.  Stubblefield,  a  man  named  Stevens, 
and  E.  Dade,  all  of  whom  were  engaged  In 
the  bosiness  of  cutting  ties,  went  upon  the 
1,076-acre  tract  of  land  In  controversy  In  tills 
salt,  and  each  made  Improvements  and  estab- 
lished a  home  thereon.  The  Improrements 
made  by  Stubblefield  were  on  the  160  acres 
now  claimed  by  plaintiff  in  erroi^  Book,  those 
made  by  Stevens  were  on  the  160  acres  now 
claimed  by  plaintiff  in  error  Bice,  and  those 
made  by  Dade  were  on  the  160  acres  now 
claimed  by  plaintiff  in  error  Rushing.  E^ch 
of  these  places  has  been  occupied  continuous- 
ly since  they  were  improved,  as  above  stated. 
Stubblefield  testified  that  he  setUed  on  the 
place  in  the  spring  of  1894,  and  that  about 
three  months  after  he  made  his  settlement  he 
b^an  to  claim  160  acres,  that  be  lived  there 
about  a  year,  and  then  sold  to  a  man  named 
Jones,  and  Jones  sold  to  a  man  named  Bur- 
ton, who  moved  on  the  place  before  he  (Stub* 
blefield)  left  Dade  testified  on  direct  ex- 
amination that  he  settled  ou  the  plaoe  now 
claimed  by  Bushing  in  1804  or  1895,  and  lived 
there  about  two  years,  and  thai  made  a  deed 
of  gift  to  A.  A.  WUlls  and  family,  or  to  Mrs. 
Willis.  This  Instrument  with  the  transfers 
Indorsed  thereon  Is  as  follows:  "The  State 
of  Texas,  County  of  Uberty,  10/15/1886. 
Know  all  men  by  these  presents :  That  I,  E. 
Dade,  of  said  county  and  state  for  in  consid- 
eration of  sincere  frioidship  that  has  al- 
ways existed  betwem  myself  and  Mr.  A.  A. 
Willis  and  family  since  our  first  acquaint* 
anceshlp  do  this  day  vest  he  and  family 
with  power  to  keep,  bold,  possess,  occupy, 
cultivate  and  to  retain  and  to  bar  and  to  ex- 
clode  all  persons  from  one  certain  place  or 
Improvemoit  made  by  myself  on  a  certain 
tract  or  parcel  of  land  known  as  the  Jack- 
sou  survey  or  headrigbt,  having  bargained 
with  George  Davis  through  bis  agent,  J.  S. 
Johnson,  for  the  purchase  of  said  place  and 
In  case  of  extreme  need  do  vest  said  A.  A. 
Willis  and  family  with  poww  to  sell  said 
improvonent  and  to  sign  my  name  to  any 
quit  claim  deed  he  may  give.  I  reserve  the 
right  to  occupy  said  Improvement  during  Its 
occupancy  by  said  Willis  and  family.  E. 
Dade."  On  reverse  side  is  the  following 
transfer:  "Transferred  to  John  CXilsm  by 
Ann  E.  Willis.  May  12th,  1901.    State  of 
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Texas,  County  of  Libert?-  Traosfer  of  claim 
of  land  herein  described.  To  all  wbom  this 
may  concern.  Know  all  men  by  these  pres- 
ents: That  I,  J.  W.  Chlsm  of  said  County 
and  State  for  and  In  consideration  of  the 
sum  of  twenty  dollars  to  me  In  hand  paid  by 
J.  H-  Hemdon  do  hereby  transfer  all  of  my 
right  title  and  Interest  In  and  to  the  land 
herein  described  to  the  said  J.  H.  Htoidon 
to  have  and  to  hold  the  same  forever  so  far 

bU 

as  I  am  »>ncemed.  J.  W.  X  Chlsm.  Gus 
mark 

Burton,  Witness.  Transferred  to  J.  J.  Hntto 
by  J.  H.  Hemdon.  Transferred  to  J.  N. 
TerreU  Jan.  18^  1900,  by  J.  J.  and  Alice 
Hutta" 

In  regard  to  his  claim  to  the  land  he  says: 
**As  to  how  much  land  I  was  claiming  yrbea 
I  was  thM^  I  don't  know  that  I  actually 
claimed  any.  I  bad  smne  hopei^  thoo^  by 
the  advice  of  my  f  rlnends,  that  I  oonld  get 
160  acres.  I  was  told  the  land  belonged  to 
no  one.  It  was  wildcat,  they  called  It  Some 
man  had  left  bis  snrrey.  *  *  *  I  wrat  in 
there  to  make  ties.  That  was  not  specially  my 
purpose  in  going  there.  As  to  what  was  my 
special  purpose,  a  man  wanting  an  abiding 
place.  As  to  whether  I  was  looking  for  va- 
cant land,  I  can't  tell  yon  what  I  was  looking 
for.  As  to  whether  I  was  or  not,  I  don't 
know  no  more  in  r^rd  to  that  than  yon  do 
I  suppose.  Well,  I  don't  know  that  I  wemt 
in  to  settle  on  it  as  vacant  land.  As  to  who 
does  know — I  was  told,  as  well  as  I  remem- 
ber, I  might  acquire  160  acres  of  land  by 
occupying  it  so  many  years.  I  did  not  know 
that  it  was  vacant  As  to  whether  I  was 
told  that,  I  was  told  some  one,  but  I 
don't  know  who.  As  to  whether  that  was  my 
purpose  in  going  on  there,  I  can't  say  what 
my  purpose  was.  I  don't  think  I  had  any 
purpose.  *  *  *  As  to  whether  I  eiamined 
tlie  comers  of  the  160  acres  I  was  to  get 
Johnson  showed  me  the  lines.  I  do  not  know 
what  he  had  to  do  with  it  He  wanted  me 
to  sign  a  certain  docnment  but  I  would  not 
do  it  I  suppose  he  was  crying  to  steal  the 
land,  and  therefore  I  would  not  sign  it 
*  *  *  I  do  not  know  that  Johnson  told  me 
anything  about  how  much  to  hold.  As  to 
whether  he  told  me  to  hold  the  1,476  acres,  I 
don't  know  what  it  was.  He  presented  me  a 
docum«it  to  sign,  but  I  thought  he  wanted 
to  steal  the  land,  and  I  would  not  sign  it 
No ;  he  was  not  the  man  that  got  me  to  go  in 
there.  I  was  cutting  ties  for  Johnson.  As 
to  whether  I  went  In  there  to  cut  ties  for 
blm  and  he  ^owed  me  the  lines,  I  had  been 
in  there  a  considerable  length  of  time  be- 
fore he  came  down.  As  to  whether  that  was 
after  I  thought  It  was  vacant  land  I  wmt 
in  there — I  don't  know  what  I  thought  I 
don't  r^ember  what  Johnson  did  say  when 
he  came  down  to  see  me  about  holding  the 
place." 

The  evidence  Is  sufficient  to  show  tliat 
Stevens  while  he  lived  on  the  place  settled 


by  him  claimed  160  acres,  and  that  the  lines 
and  comers  of  the  100  acres  claimed  him, 
the  160  acres  claimed  by  Stubblefleld,  and  the 
160  acres  upon  which  Dade  lived  were  fixed 
and  known  for  more  tlian  10  years  prior  to 
the  bringing  of  this  suit,  and  said  160-acre 
tracts  are  the  tracts  claimed,  respectively, 
by  plaintiffs  in  error  Bice,  Rook,  and  Rush- 
ing. This  suit  was  filed  December  6,  1906. 

The  testimony  as  to  the  continued  occu- 
pancy of  the  respective  tracts  and  the  ad- 
verse claim  of  the  successive  occupants  Is  as 
follows:  Mrs.  M.  V.  Sorrell,  for  plaintiff  In 
error,  testified  that  she  had  known  each  of 
these  places  since  the  summer  of  1806,  and 
that  they  had  t>een  omtlnuonsly  occupied  and 
cultivated  since  that  time:  When  she  first 
knew  the  places  In  188^  the  Ro<dE  place  was 
occupied  by  Burton  (who,  we  have  before 
stated,  held  under  Stobbl^tid  tbroi^h  Jones 
and  moved  on  the  place  before  Stubblefleld 
moved  off),  the  Bice  place  by  SteveiB,  and 
the  Bushing  place  by  Dade;  After  Burton, 
Mr.  Chlsm  occupied  the  Book  place.  He  sold 
to  Bube  Bushing  and  Bushing  sold  to  Book. 
These  persons  had  continuously  occupied 
said  place  ever  since  the  witness  knew  It 
In  regard  to  the  privity  of  claim  between 
Burton  and  Chism,  the  witness  uses  this  lan- 
guage: "It  was  occupied  when  I  first  knew 
it  by  Mr.  Burton,  and  after  him  Cbism 
bought  It  I  am  not  sure  frran  whom.  I 
am  not  sure  be  bought  the  place  from  Mr. 
Burton."  When  Stevens  left  the  Bice  place, 
a  man  named  Lambert  moved  on  It  After 
Lambert  left  Chlsm  moved  on  the  place.  He 
bought  from  Lambert  Ohlsm  sold  to  An- 
drews and  Andrews  sold  to  Bioe.  This  place 
has  been  continuously  occupied  by  these  par- 
ttefl.  The  witness  did  not  know  wbetha  there 
was  any  privity  or  ctmnectlon  between  the 
claim  and  occupancy  of  Lambert  and  that  of 
Chlsm.  In  regard  to  the  claims  of  Burton, 
Stevens,  and  .Dad^  she  says:  "They  wore 
dalmlng  the  land  for  themselves.  I  hare 
heard  them  speak  of  It  as  'my  plac&*  They 
said  they  owned  It  themselves."  In  regard  to 
the  occupancy  of  Uie  Dade  or  Bushing  place 
she  testified:  "I  have  known  it  for  11  years. 
When  I  wait  there  11  years  ago,  Dade  bad  a 
house  on  the  piece  of  land.  He  was  culti- 
vating it.  I  don't  remember  how  many  acres 
he  had  In  cultlvatltm.  Possibly  four  or  five. 
There  is  more  land  In  cultivation  now.  I 
know  a  man  by  the-  name  of  ChlsuL  Dade 
abandoned  the  place,  and  Chlsm  took  posses- 
sion of  It  I  don't  remember  bow  long  Chlsm 
remained  on  the  place.  He  was  there  pos- 
sibly a  year.  (^Ism  sold  to  Hutto.  I  do 
not  know  how  long  he  was  there.  Think  he 
made  a  crop  on  the  place.  Hntto  sold  to  Jim 
Terrell.  Terrell  sold  to  Bube  Boshing.  I 
don't  know  bow  long  Bube  Boshing  has  been 
on  the  place,  but  he  has  been  there  possibly 
seven  years.  I  have  known  that  place  all 
the  tlm^  tran  the  time  I  wsot  In  them 
down  to  the  present  timc^  and  there  has  been 
some  one  occvpylng  it  ea<A  and  every  year 
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daring  that  time.  Bnbe  RaBblng  bu  been 
there  hlmsdf  for  Hren  yean." 

This  iB  In  anbstance  tbe  orldenoe  relied  on 
by  plalntlflb  In  error  to  estiiblisb  their  title 
1^  limitation  to  tbe  aeveral  tracts  of  land 
Claimed  1^  than  respectively.  We  think  the 
erldence  la  Insnffldent  to  raise  the  Issue  of 
title  by  limitation  ia  tajor  of  elttier  of  the 
plalntUEs  In  error  to  any  part  <tf  tbe  land 
claimed  by  than,  and  the  trial  court  should 
hare  so  Instructed  the  Jury.  PlalntUf  in  er- 
ror Rook  cannot  rooow  upon  thUi  evidence 
because  no  prlvl^  Is  shown  between  the 
claim  and  occupancy  of  Burton  and  tSiat  of 
Ohlsm.  The  statement  of  the  witness  Urs. 
Sorrell  that  when  she  first  knew  the  place 
It  was  occupied  by  Mr.  Burton,  "and  aftur 
bim  Cldsm  boo^t  It,"  if  atandlnr  alone^ 
would  not  raise  the  Issue  of  prtviiy  In  title 
or  daim  between  Burton  and  Ghlsm.  It 
could  not  be  reasonably  tDfiarred  from  this 
statement  Oiat  Ohlsm  bought  from  Burton; 
and  the  further  statement  of  ttils  witness  In 
this  ctmnection,  *^  am  not  sure  from  whom ; 
I  am  not  sure  he  bought  the  place  from  Mr. 
Burton,"  shows  oondusiv^  that  tfbe  did  not 
Intoid  to  say  that  C9ilsm  Soaght  from  Bur- 
txm.  C!hlBm*s  occupancy  of  tills  place  began 
leea  than  10  years  before  this  suit  was  filed, 
and  thCTefore  Book's  Utle  by  UmltatiOD  de- 
pends upon  whether  Ohism's  occupancy  and 
claim  was  throu^  and  in  privity  with  the 
claim  and  occupancy  of  Burton.  This  ma- 
terial fact  in  the  establlafament  of  Itook'a 
title  cannot  be  left  to  mere  surmise  or  con- 
jecture but  must  be  shown  by  competent  and 
adequate  evidence;  Blum  v.  Rogers,  11  Tex. 
av.  App.  184,  32  S.  W.  713.  The  plaintiff 
In  error  Bice  failed  to  show  title  by  limita- 
tion because  there  is  no  evidence  of  any 
privity  between  Lambert  and  Stevens.  There 
is  not  a  Bnggestton  in  the  evidence  that  Lam- 
bert bought  from  Stevens  or  held  under  him 
in  any  way.  In  addition  to  this,  the  plain- 
tiffs showed  by  uncontradicted  evidence  that, 
while  Lambert  was  in  possession  of  the 
place,  a  suit  was  brought  against  him  by 
plaintiffs  to  recover  possession,  and  a  Judg- 
ment was  rendered  In  this  suit  In  favor  of 
plaintiffs  against  Lambert  for  tbe  tltie  and 
possession  of  said  land.  This  Judgment  was 
rendered  in  February,  1900,  and  subseiiuent 
thereto  Lambert  wrote  plaiutifb'  attorney  of- 
fering to  buy  100  acres  of  tbe  land  and  ex- 
pressing Ills  willingness  to  surrender  posses- 
■lon  at  any  time.  Lambert's  possession  being 
thus  shown  not  to  have  been  adverse  to 
plaintiff  for  at  least  a  part  of  his  occupancy, 
such  possession  cannot  sustain  the  plea  of 
title  by  limitation. 

Hie  evidence  also  falls  to  raise  the  Issue 
of  tbe  adverse  claim  of  Dade  to  the  160  acres 
claimed  by  Rushing.  He  says  that  he  does 
not  know  that  he  actually  claimed  any  land, 
but  that  he  had  some  hopes,  having  been  told 
that  the  land  belonged  to  no  one,  that  he 
might  get  160  acres,  and  that  be  does  not 


know  what  bla  purpose  was  In  settling  on 
the  land.  ThSa  testimony  clearly  falls  to 
show  such  adverse  possession  and  claim  on 
the  part  of  Dade  as  was  necrasary  to  support 
the  plea  of  limitation.  Tlie  statement  of 
ISxa.  Sorrell  that  she  heard  him  claim  to  own 
the  land  while  he  lived  on  it  only  tends  to 
contradict  lilm  to  the  ffictmt  of  showing  that 
he  did  cbim  tbe  land  at  <me  time.  This, 
however,  was  leas  than  10  years  b^on  the 
filing  of  this-  suit,  and  his  statement  tn  the 
Instrummt  by  which  he  gave  bia  claim  to 
the  'milia  family  shows  that  at  that  time  be 
was  only  claiming  the  right  to  pumbase  the 
land  fKUD  one  Johnson.  It  is  also  dear,  we 
think,  that  this  Instrument,  which  we  have 
before  set  out;  only  authorised  tbe  sale  by 
Willis  of  the  Improvements  on  the  land,  and 
therefore  the  tranaCer  by  Mrs.  WiUls  to 
Chism  indorsed  on  said  instrument  only  pass- 
ed title  to  said  Improvements,  and  did  not 
convey  any  right  or  interest  in  the  land.  Hie 
evidence  being  Insufficient  to  raise  the  Is- 
sue of  tlie  adverse  poeoesston  and  claim  tor 
10  years '  priw  to  tbe  filing  (tf  this  suit, 
plaintiff  in  error  Budibig  was  not  entitled  to 
recover  any  part  of  tbe  land  described  in 
his  plea  of  llmltatkm,  and  defendants  In 
error's  crosB-asslgmnent  comidalnlng  of  the 
charge  of  the  court  submitting  to  the  Jury 
the  question  of  Bushing's  right  to  recover  the 
land  actually  occupied  by  him  must  be  sus- 
tained. 

Counsel  for  plaintiffs  in  error  has  present- 
ed various  assignments  of  error  complaining 
of  the  charge  of  the  coart  on  the  theory  that 
the  court  instructed  the  Jury  to  find  for  the 
plaintiffs  on  the  ground  that  the  evidence 
failed  to  show  that  there  had  been  an  actual 
survey  and  demarkation  of  the  boundaries 
of  the  several  tracts  claimed  by  plaintiffs  in 
error,  and  that  such  survey  was  made  10 
years  before  the  filing  of  the  salt  In  sup- 
port of  hlB  assignments,  counsel  has  present- 
ed an  able  and  interesting  argument  contain- 
ing an  exhaustive  review  of  the  authorities. 
Our  conclusion  as  to  the  Insufficiency  of  tbe 
evidence  upon  the  other  grounds  before  stat- 
ed riders  a  discussion  of  these  assignments 
unnecessary.  We  may  say,  however,  that  we 
agree  with  counsel  for,  plaintiffs  In  error  in 
his  view  of  the  law  upon  tbe  questions  rfiis- 
ed  by  tbe  assignments.  Our  views  upon  this 
subject  are  expressed  In  tbe  case  of  Louis- 
iana &  Texas  Lumber  Co.  v.  Stewart^  130  S. 
W.  199. 

It  follows  from  what  we  have  said  that 
tbe  Judgment  of  the  court  below  should  be 
affirmed  as  to  plaintiffs  In  error  Rook  and 
Rice,  and  the  Judgment  In  favor  of  plain- 
tiff in  error  Rushing  should  be  reversed  and 
Judgment  here  rendered  In  favor  of  plaintiff 
below  for  all  the  160  acres  claimed  by  Bosh- 
ing, and  It  has  been  so  ordered. 

Affirmed  In  part 

Reversed  and  rendered  In  part 
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STACY  T.  PARKEB.t 
(Gonrt  of  Civil  Appeals  of  Texaft    Not.  2S, 
1910.    Rehearins  Denied  Dec  16,  1910.) 

1.  LtifiTAiiON  OF  Acmons  (I  29»)— Account 
Stated. 

An  amount  doe  on  an  account  atated  is 
barred  hj  limitations  after  two  years. 

[Ed.  Note.— E\>r  other  cases,  see  Umltation 
of 2^£tioiiB,  Cent  Dig.  {{  136-140;  Dec  Dig. 

2.  EiiuiTATioN  OF   Actions   (|   58*)— Ao- 

KNOWLEDOUENT— DbBTO  DUB  ON  DBICAND — 

Account  Stated. 

A  statement  by  plaintiff,  at  the  time  an 
account  was  stated,  that  he  was  to  "carry  tbe 
debt"  without  any  proof  as  to  the  length  of 
time  credit  was  to  be  extended,  would  not  tabe 
tbe  case  out  of  tbe  general  rule  with  reference 
to  limitations  concerning  debts  payable  on  de- 
mand. 

[tid.  Note.— For  other  caees,  see  Limitation 
of  Actions,  Gent.  Dig.      285-294;  Dec.  Dig. 


8.  LiiiiTATioN   OF  Acnons  146*)— Ao- 

KNOWLEDQUENT  OB  NEW  PBOHIU  —  DE- 
MAND Debts— Wbiting. 

Defendant  having  been  found  indebted  to 
plaintiff  on  an  account  stated,  plaintiff  agreed 
to  carry  the  debt,  and  Uiereafter  insured  de- 
fendants life  for  his  own  benefit  as  security. 
In  order  that  be  might  obtain  10  per  cent,  in- 
terest on  the  debt  end  on  tbe  premiums  paid, 
he  procured  defendant  to  sign  an  agreement 
reciting  that  for  value  received  defendant  di- 
rected the  insurance  company  to  pay  plaintiff, 
or  hla  assigns,  the  amount  of  the  debt  with  10 
per  cent  Interest  oomponnded  annoaUy,  with 
all  premiums  paid  on  the  policies  with  interest 
at  10  per  cent  similarly  compounded,  together 
with  all  open  accounts  against  defendant  as 
shown  by  plaintiff's  ledger,  the  accounts  to 
bear  the  same  rate  of  interest  together  with 
any  notea  or  acconnts  owned  by  plaintiff  for 
defendant  or  his  accounts.  Held,  that  such 
writing  was  not  a  written  acknowledgment  of 
the  debt  or  a  new  promise  to  pay  the  same  suf- 
ficient to  take  It  out  of  the  statute  ot  limita- 
tions. 

[Ed.  Not*.— For  oOier  cases,  see  Umltation 
of^^Uons,  Gent  Dig.  H  088-^;  Dec.  Dig. 

4.  Limitation  of  Actions  (S   149*)—  Ac- 
knowledgment—RBquismES—WBiTiNa. 
A  written  adnowledgment  ot  a  debt  to  be 

available  to  remove  the  l>ar  of  iimltatlMis. 

must  be  clear  and  unequivocal,  and  neither 

qualified  by  conditions  or  limitations. 
[Eld.  Not*.— For  other  cases,  see  Limitation 

of  Actions,  Cent  Dig.  ||  604-609;  Dec.  Dig.  f 

149.*J 

6.  BnoTATiON  OF  Actions  (J  148*)- New 
PBOMIBB— Implied  Pbomibb  to  Pat. 

That  a  written  acknowledgment  of  the 
debt  shall  raise  an  implied  promise  to  pay.  It 
must  import  an  acknowledgment  of  the  debt- 
or's present  liability;  an  acknowledgment  of 
tbe  original  justness  of  the  claim  being  insuf- 
ficient 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ||  687-606 ;  Dec.  Dig.  I 


6l  iNSURANtac  tt  B91*)— LiFB  Insurance- 
Peoceeds— Rights  of  Cbeditobs. 

Where,  after  an  account  stated,  the  cred- 
itor Insured  tlie  debtor's  life  as  security,  the 
creditor,  in 'the  event  of  tbe  debtor's  death, 
could    only  recover  on  tbe  policies  the  amount 


of  Ills  debt  and  Interest  at  6  per  cent  moA  th* 
amount  of  premiums  paid  by  nim. 

[Bid.  Note.— For  other  cases,  see  Insarancb 
Oent  Dig.  {  1480;  Dec.  DtgTl  691.*] 

T.  Honkt  Paid  Q  1*)— PiEHnniB— Lm  In- 

BUBAROr-CBBDITOB  AS  BbNBFICIABT. 

Where  a  creditor  took  out  insurance  on 
ills  debtor's  life  as  security,  the  debtor  was  not 
liable  for  premiums  paid  by  tbe  creditor,  in  the 
absence  u  any  agreement  that  tbe  debtor 
should  pay  or  be  llaol*  therefor. 

[Ed.  Note.— For  other  cases,  see  Money  Paid, 
Dec  Dig.  I  1.*] 

a  Honet  Paid  (|  9*)— Fbuiuus— Cbeditob 
AS  Bbneficiast— DEBTOB'a  Agbeemxnt  to 

Pat— EJVIDENCE. 

Evidence  held  insufficient  to  establish  an 
agreement  on  the  i>art  of  the  debtor  to  pay 

J)remiums  on  ioBuritnce  taken  out  by  his  crea- 
tor as  security. 

[Bd.  Note.— For  other  cases,  see  Money  Paid, 
Dec  Dig.  I  ».*] 

0.  Limitation  of  actions  (J  66*)— Sboubitt 

OF  DEBT— EhEMAND  OBLIGATION. 

A  demand  obligation  being  due  at  its  date, 
a  creditor  cannot  sum>end  limitations  by  post- 
poning bis  demand. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  I)ig.  H  3o6-376;  Dec  Dig. 
S66.*] 

Appeal  from  district  Court,  Bibbob  Goon* 
ty;  J.  a  Scott,  Judge. 

Action  by  G.  S.  Parker  against  H.  P. 
Stac7.  Judgment  for  plaintiff,  and  defendant 
appc^Us.   Reversed  and  rendered. 

W.  a  Davis  and  Hutcheson,  Campbell  & 
Hutcheson,  for  appellant  Robert  Armstrong, 
R.  £.  L  Enlgbt,  and  A.  F.  Welsberg,  for 
appellee. 

BEESE,  J.  This  is  a  suit  by  G.  S.  Parker 
against  H.  P.  Stacy,  b^n  August  11,  1909, 
to  recover  money  alleged  to  be  due  upon  a 
certain  contract  In  writing.  Upon  trial  with- 
out B  Jury,  plaintiff  recovered  Judgment  for 
$1,994.80,  from  whicb  defendant  appeals. 

Tbe  petition  alleged,  In  substance,  tliat  on 
February  9,  1894,  plaintiff  and  defendant 
bad  a  settlement  and  adjustmoit  of  accounts 
between  th^,  wben  It  was  aecertalned  that 
defendant  owed  plaintiff  $671.39,  whicb  de- 
fendant therenpcoi  agreed  to  pay ;  that  there- 
after at  various  times  up  to  December  31. 
1907,  plaintiff  advanced  to  defendant,  at  bis 
special  request,  various  sums  of  money, 
amounting .  in  tbe  i^rgregate  to  $689.08  as 
shown  by  exhibit  attached  to  tbe  petition, 
wlilcb  defendant  agreed  to  pay.  The  exhib- 
it attached  showed  that  these  advances  con- 
sisted of  premiums  paid  on  the  two  insorance 
policies  on  the  life  of  defendant  issued  to 
plaintiff,  as  creditor,  berelnafter  referred  to. 
To  the  petition  defendant  answered  pleading 
the  statute  of  limitation  of  two  and  four 
years,  and  further,  as  to  all  of  .tbe  Items  ex- 
cept the  $671.39.  tbe  amount  of  tbe  stated 
account,  that  be  was  never  at  any  time  liable 
for  tbe  same;  that  these  items  consisted  of 
premlams  paid  out  by  plaintiff  on  certain 
insurance  policies  taken  out  by  blm  on  the 
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life  of  defendant  for  bis  own  protection ;  and 
that  defendant  never  at  any  time  agreed  to 
repay  the  samQ.  To  this  answer  plaintiff 
filed  a  pleading  styled  "Supplemental  Peti- 
tion," wherein  he  adopts  the  allegations  of 
his  original  petition,  and,  by  way  of  answer 
to  defendant's  pleas  of  limitation,  says  that 
on  April  17,  1897,  defendant  for  the  pur- 
pose of  protecting  plaintiff  in  the  payment  of 
the  1671.39  due  by  account  stated,  and  such 
other  amount  as  he  might  thereafter  become 
Indebted  to  him,  executed  to  plaintiff  the  fol- 
lowing Instrument:  "Bryan,  Texas,  April 
17th,  1807.  For  value  received  I  hereby  di- 
rect and  order  the  Mutual  Reserve  Fund  Life 
Association  of  New  York  at  my  death  to  pay 
to  O.  S.  Parlter,  of  Bryan,  Texas,  his  order, 
or  assigns,  the  sum  of  $671.39,  value  receiv- 
ed, together  with  10  per  cent  interest  per 
annum  on  same  until  paid  from  January  ist, 
1894,  said  interest  being  due  and  payable  an< 
nnally  on  Jannery  Ist  each  year,  and  when 
not  so  paid  Is  to  be  added  to  the  principal 
and  to  bear  interest  at  the  rate  of  10  per  cent, 
per  annum,  together  with  all  Insurance  pre- 
miums paid  to  the  Mutual  Reserve  Fund  Life 
Association  by  O.  S.  Farkar  on  my  policies, 
t(^ther  vrlth  Interest  on  said  premiums  at 
the  rate  of  10  per  c^t  per  annum  from  Jon- 
nary  Ist  each  year  until  paid,  said  premiums 
and  Interrat  to  be  due  and  payable  to  G.  S. 
Parker  on  January  1st  each  year  and  when 
not  so  paid  to  be  added  to  the  principal,  and 
the  whole  to  bear  interest  at  the  rate  of 
10  per  cent,  per  annum  until  paid,  together 
with  all  open  accounts  agaltist  me,  as  shown 
by  O.  S.  Parker's  ledgers,  said  open  accounts 
to  bear  interest  at  the  rate  of  ten  per  cent 
per  annum  from  the  1st  day  of  January  aft- 
er the  date  thereof,  together  with  any  notes 
or  accounts  assumed  by  O.  S.  Parker  for  me 
or  my  accounts.  Witness  my  hand  at  Bryan 
this  17th  day  of  April,  1807." 

It  was  further  averred  that  abont  rd»m- 
ary  3,  1^,  to  protect  plaintiff  as  creditor, 
defendant  had  a  poIl<7  of  Insurance  on  his 
life  Issued  to  plaintiff  for  $1,000  by  the  Mu- 
tual .Reserve  Fund  Life  Association,  and  on 
or  about  April  28,  1897,  bad  anotlier  policy 
for  the  same  amount  issued  the  same 
company,  both  payable  to  plaintiff  as  credi- 
tor, "as  bis  interest  may  appear" ;  that  the 
Items  of  indebtedneaa  set  out  in  the  exhibit 
were  ndvanced  to  defendant  at  his  request, 
and  were  ratified  by  him  In  said  Instrument 
It  was  further  alleged  that,  at  the  time  of 
the  execution  of  said  InstrumeDt,  said  Insur- 
ance company  was  solvent,  and  neither  party 
contemplated  its  insolvency,  and  that  it  was 
undentood  and  agreed  that  plaintiff  would 
not  sue  upon  any  of  the  indebtedness  sued  on 
during  the  life  <tf  defmdant,  provided  the 
insurance  company  remained  solvent,  and 
that  said  Indebtedness  should  not  mature  un- 
til the  death  of  defendant  or  the  Insolvency 
of  the  company.  It  was  further  alleged  that 
the  said  Insurance  company  became  Insolvent 


on  or  about  February  IS,  1008,  and  the  pol- 
icies are  worthless,  and  thereupon  the  Indebt- 
edness became  Aue.  In  response  to  this 
pl«idlng  defendant  pleaded  that  he  nevet 
agreed  to  reimburse  plaintiff  for  the  premi- 
ums, which  were  paid  by  plaintiff  at  his 
own  risk,  and  for  bis  own  protection,  and  not 
at  the  request  of  defendant,  and  that  the  in- 
strument referred  to  and  copied  herein  was 
simply  an  order  to  the  Insurance  company 
to  pay,  at  defendant's  death,  the  amount  of 
m<m«y  mentioned,  and,  if  defendant  owed  it, 
it  was  not  yet  due,  and.  If  due,  became  doe 
long  prior  to  the  filing  of  this  suit  and  was 
barred  by  llmitaUon,  and,  finally,  that  said 
instrument  was  accepted  by  plaintiff  in  full 
satisfaction  of  the  Indebtedness  referred  to, 
and  there  was  no  nnderstandlng  as  to  the 
solvency  or  insolvency  of  the  Insurance  com- 
pany. The  trial  court  filed  its  conclusions 
of  fact  and  law.  We  approve  In  part  the 
condnelonB  of  fact,  omitting  certain  conclu- 
sions which  have  no  evidence  ,to  support 
them,  as  will  be  shown,  and  adding  other 
condnslons  of  fact  which  we  find  from  the 
nndlqmted  evldeoee.  Our  conclusions  are  as 
follows:  I 

On  February  9,  1894,  G.  S.  Parker  and  H. 
P.  Stacy  had  a  settlemoit  of  accounts  that 
had  been  running  between  them,  when  it  was 
agreed  that  Stacy  owed  Parker  $67L88.  This 
Stacy  was  not  able  to  pay,  and  Parkw  there- 
upon, to  protect  hlmaeOf,  took  out  a  policy 
of  Insurance  on  Stacy's  life  for  $1,000  in  the 
Mutual  Reserve  E'uBd  Ufe  Association,  pay- 
able to  6.  8.  Parker  "as  bis  Interest  nuiy 
appear.'*  There  was  no  understanding  or 
^preement  that  Stacy  was  to  be  liable  for 
these  premiums^  or  was  to  r^pay  the  same. 
There  was  no  definite  agreement  with  regard 
to  the  payment  of  the  $671.30.  Parker  tes- 
tified that,  as  to  this,  Stacy  was  not  abfe  to 
pay  him,  and  he  agreed  to  "carry  the  same" 
for  him,  but  does  not  say  for  how  long;  nor 
Is  there  anything  In  the  evidence  as  to  any 
agreement  for  any  definite  credit  for  this 
amount  From  the  evidence  viewing.  It  In 
the  most  favorable  light  for  appellee  we  find 
that  this  amount  was  an  ordinary  stated 
account,  due,  at  least,  on  demand.  Stacy  was 
in  bad  health  and  Insolvent.  It  Is  not  shown 
that  Parker  ever  at  any  time  made  any  de- 
mand upon  Stacy  for  payment  of  this  Indebt- 
edness until  after  the  Insolvency  of  the  lit- 
surance  company,  as  hereinafter  set  oat 

On  April  15,  1897,  Parker  had  prepared, 
and  presraited  to  Stacy,  the  written  Instru- 
ment set  out  in  full  In  the  statement  of  the 
pleadings,  which,  at  his  request,  Stacy  signed 
and  delivered  to  Parker.  It  appears  to  have 
been  contemplated  at  this  time  that  PaAer 
was  to  take  out  another  policy  on  Stacy's 
life,  which  he  did  on  April  28,  1897,  in  the 
same  company,  and  for  same  amount  as  the 
first  As  in  the  case  of  the  first  policy,  it 
was  taken  out  by  Parker  with  Stacy's  con- 
sent, for  his  (PaikOT's)  protection,  as  credl- 
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tor,  and  tbere  vras  no  agreement  or  ander- 
standlng  between  Stacy  and  Parker  as  to 
payment  of  tbe  premiums,  except  that  they 
were  to  and  they  were,  paid  by  Parker. 
After  the  execution  of  this  bistmment,  there 
mutual  dealings  between  Parker  and 
Stacy,  sometimes  calling  for  payment  by 
Parker  to  Stacy,  which  money  was  always 
paid,  and  sometimes  Stacy  became  Indebted 
to  Parker,  which  Indebtedness  was  likewise 
always  promptly  paid;  but  no  demand  or 
reqnest  was  erer  made  by  Parker  upon  Stacy 
for  payment  of  any  part  of  the  9671^,  the 
original  indebtedness,  agreed  upon  In  1884, 
or  any  part  of  the  premiums  paid  by  Parker 
upon  the  Insunmce  policies,  until  after  the 
insolvency  of  the  insurance  company,  as 
herein  stated.  On  or  about  the  IBth  day  of 
February,  1006,  the  Mutual  Reserve  Fund 
Life  Association  became  InsolTent  and  was 
insolvent  at  the  time  of  the  trial,  as  agreed 
to  by  the  parties.  After  this  date  Parker 
made  demand  upon  Stacy  for  settlemmt,  pro- 
posing to  take  his  note  and  mortgage  on  his 
real  estate,  which  proposition  was  refused. 

Thwe  was  no  understanding  or  agreanent 
between  the  parties  as  to  the  future  solvency 
or  liuolvency  of  the  Insurance  company,  nor 
as  to  Stacy's  liability  in  case  of  the  ftiilure 
of  tbe  same.  Parker  testified:  "I  did  not 
acc^t  said  instrument  of  wxitbig  as  payment 
and  settlement  of  Stacy's  Indebtedness  to 
me."  Parker  selected  the  insurance  compa- 
ny, and  considered  it  solvent  After  the  in- 
solvency of  the  company  was  established,  and 
upon  Stacy's  refusal  to  settle,  this  suit  was 
Instituted. 

At  the  time  of  the  trial  the  indebtedness 
claimed  amounted  to  (1,804.8(^  indudlng  the 
principal  of  tbe  indebtedness  of  $671.89,  with 
interest  at  6  per  cent  per  annum,  and  the 
principal,  without  Interest,  of  the  pranlums 
paid.  The  plaintiff  at  the  trial  In  open  court 
waived  the  10  per  cent  interest  on  the  pre- 
miums paid,  as  set  oat  in  the  ihstmment  of 
April  17,  1897,  and  asked  Judgment  on^  for 
6  per  cent  interest  on  the  1671.39. 

The  forcing  findings  ore  based  either  up* 
on  the  undisputed  evidence,  or  the  testimony 
of  appellee  Pa^er.  Some  of  th«n  are  con- 
tradicted by  appellant  Stacy,  who  testified 
positively  that  the  Insurance  polictefl  were  tak- 
en out  by  Parker  without  suggestion  from  him, 
but  with  his  consrat  Parker  assuring  him  tliat 
it  would  not  cost  him  anything,  and  that 
It  was  agreed  and  understood  that  Parker 
should  pay  all  premiums,  and  Stacy  should 
not  be  liable  for  them.  In  every  case  of  dis- 
agreement betwem  the  testimony  of  Stacy 
and  that  of  Paifter,  we  have  accepted  the 
Btatonent  of  Paricer,  as  the  trial  court  Iiad 
a  right  to  do. 

Tbe  trial  court  found  that  after  the  set- 
tlement of  rebruary  9,  1894,  when  there  was 
an  agreed  balance  due  Parker  of  $671.39, 
"said  plaintifT  (Parker)  advanced  to  defend- 
ant (Stacy)  various  sums  of  mon^  specified 


In  plalntlfTs  original  petition,  aggr^tlnff 
the  further  sum  of  $690.08;  each  of  said  sums 
to  bear  Interest  from  the  date  of  Its  advance- 
ment at  6  per  cent  per  annum,  and  that  said 
flrst-mentioned  sum  of  $671.89  was  to  bear 
Interest  at  6  per  cent,  per  annum  from  Febru- 
ary 9,  1894,  and  that  said  defendant  agreed 
and  promised  to  pay  the  same  to  plaintiff 
as  above  stated.**  There  is  no  evidence  In 
tiie  record  to  support  these  findings  In  so 
far  as  they  relate  to  any  agreement  or  nn- 
derstandlDK  between  Parker  and  Stacy.  No 
evidence  of  audi  agreement  Is  to  he  gleaned 
ftom  Parkar*8  testimony,  and  Stacy's  testi- 
mony Is  a  denial  of  such  ogre^ent  In  any 
form.  Tbe  $671.39  was  agreed  to  be  due, 
and  with  it  went  an  Implied  contract  to  pay, 
and  by  operation  of  law  it  bore  interest  at 
6  per  cent  from  date,  but  furtiker  than  this 
tiiere  is  no  evidrace  in  the  record  to  siq^ort 
these  findings. 

The  trial  court  also  found,  referring  to  the 
money  paid  for  premiums  on  the  policies, 
"that  said  sums  of  money  were  eo  paid  by 
plaintiff  for  defendant  as  authorized  and 
ratified  by  said  defendant  In  said  instrument 
of  writing  of  April  17,  1897;  that  at  tbe 
time  said  Instrument  of  writing  was  executed 
defendant  iras  bard  pressed  and  unatde  to 
pay  his  Indebtedness  to  plaintiff;  and  that 
plaintiff  agreed  to  carry  the  indebtedness  for 
defendant"  The  only  evidutce  In  the  record 
which  tends  to  support  the  finding  of  the 
court  that  the  premiums  were  paid  1^  plain- 
tiff for  defendant  is  the  statement  of  Parker, 
with  reference  to  the  firat  policy,  that  he 
"■was  to  pay  all  premiums  for  Sta^';  bat 
the  uncontradicted  evidence  showed  that  they 
were  paid  for  his  own  protection  and  bene- 
fit, and  at  his  own  suggestion.  It  was  his 
own  suggestion  that  he  take  out  the  polices, 
and  Stacy  only  consented  that  he  might  do 
so.  Even  this  guarded  statement  Is  confined 
to  premiums  paid  on  the  first  policy.  With 
reference  to  the  original  indebtedness  of 
$671.39,  Parker  testified  that  he  agreed  "to 
carry  it"  for  Stacy.  He  does  not  Intimate 
how  long,  whether  for  a  day,  a  week,  a 
month,  or  a  year,  or  longer;  but  even  this 
statement  la  limited  to  this  particular  Indebt- 
edness and  has  no  reference  to  the  premiums, 
as  found  by  the  court  We  thbik  that  the 
only  reasonable  deductbm  to  he  drawn  from 
the  evidence  most  favorable  to  Parker  Is 
that  there  was  no  agreement  im  Parker's  part 
to  extend  the  time  of  payment  of  the  $671.38 
for  any  definite  time,  and  that  the  premiums 
were  all  paid  by  Parker  for  his  own  benefit 
and  not  for  Stacy,  In  any  sense  that  would 
create  a  liability  upon  Sta<7  to  repay  the 
amounts.  As  Stacy  was  the  insured,  and 
Parker  only  the  beneficiary.  In  a  sense,  such 
payment  would  be  for  Stacy,  and  this  Is  evi- 
dently what  the  witness  meant 

A  fair  statement  of  the  facts  established 
by  tbe  undisputed  evidence  or  fairly  deduced 
from  the  testimony  of  appellee  hlmsdf  rids 
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tbe  catte  of  all  difficulty.  We  will  not  nnder- 
tafce  to  discuss  In  detail  tbe  seTeral  assign- 
ments of  OTor,  which  fairly  present  the  ob- 
jections to  the  judgment  to  be  considered. 

As  to  the  original  indebtedness  of  $671.89 
arising  out  of  the  agreed  statement  of  the 
accounts  between  the  parties  on  February  S, 
1894,  it  was  barred  by  the  statute  of  limita- 
tion of  two  years  at  tbe  date  of  the  execution 
of  the  written  InatnimeDt,  April  15,  1897. 
Swift  T.  TrottI,  52  Tex.  504.  The  statement 
of  appellee  that  he  was  to  carry  this  debt, 
without  any  evidence  as  to  the  limitation  of 
the  credit  so  extended,  would  not  take  it  out 
of  the  operation  of  the  general  rule  as  to 
debts  dne  on  demand.  The  written  Instru- 
ment referred  to  was  not  such  a  new  prom- 
ise or  acknowledgment  of  a  debt  as  to  raise 
the  bar  of  the  statute  then  complete.  The 
written  acknowledgment  of  a  debt,  in  order 
to  remoTO  the  bar  of  the  statute,  must  be 
clear  and  unequivocal,  and  neither  qualified 
by  conditions  nor  limitations.  McDonald  t. 
Grey,  29  Tex.  83.  From  such  acknowledg- 
ment the  law  will  imply  a  promise  to  pay; 
bat,  in  order  for  the  acknowledgment  to  have 
this  effect,  it  Is  necessary  that  it  carry  with 
It  an  acknowledgment  of  the  party's  present 
liability.  An  acknowledgment  of  the  original 
justness  of  the  claim  Is  not  sufficient  Coles 
y.  Kelsey,  2  Tex.  667,  47  Am.  Dec  661.  When 
construed  In  the  light  of  the  drcnmstancea 
in  which  It  was  executed,  the  instrnment  re- 
ferred to  excludes  any  idea  of  personal  lia- 
bility on  the  part  of  Stacy,  either  in  his  mtod 
or  in  that  of  Parker.  Stacy  was  In  infirm 
health  and  insolvent  During  tbe  three  years 
elapsing  since  the  agreement  as  to  the  in- 
d^tedness,  Parker  had  made  no  demand  for 
Its  payment  It  Is  evident  that  he  placed 
no  reliance  on  Stacy's  personal  liability,  but 
relied  solely  on  tbe  lusnrance  poll(7  he  had 
taken  out,  and  the  additional  Insurance  he 
contemplated  taking  out,  as  security  for  his 
debt  The  trial  court  finds  as  a  conclusion 
of  law — which  Is  really,  however,  a  conclu- 
sion of  fact — that  the  object  and  purpose  of 
this  instrument  was  to  ke^  the  Indebtedness 
alive  until  Parker  should  demand  settlement 
or  payment  of  the  same.  We  think  this  con- 
clusion, whether  of  fact  or  of  law,  entirely 
erroneous,  and  unsupported  by  any  evidence. 
The  pnrpwe  of  tbe  agreement  la  dear.  In 
the  event  of  Stacy's  death,  Parker  conld  only 
recover  on  the  policies  the  amount  of  bis 
debt  Including  principal  and  Interest  at  6 
per  cent  and  also  the  amount  of  premiums 
paid  by  him.  Cheeves  v.  Anders,  87  Tex. 
292,  28  S.  W.  274.  47  Am.  St  Rep.  107; 
Ooldbaum  v.  Blum,  79  Tex.  641, 15  S.  W.  664 ; 
25  C^c.  706.  This  was  not  satisfactory  to 
Parker,  so  he  had  prepared  the  Instrument 
in  question,  which  fixed  the  amount  he  would 
be  entitled  to  receive  out  of  the  proceeds 
of  the  policies  at  Stacy's  death.  He  wanted 
interest  at  10  per  cent  on  the  debt  which 
was  provided  for,  to  be  flae  annnally  and  to 


bear  Interest  at  the  same  rate  thereafter. 
He  wanted  likewise  10  per  cent  Intwrnt  on 
tbe  premiums  paid  and  to  be  paid,  also  to  be 
compounded,  and  In  order  to  accomplish  this 
it  Is  provided  that  such  premiums  should  be 
payable  on  Janaary  lat  after  they  are  paid 
by  him.  Some  confusion  arises  from  the  use 
of  these  terms,  and  they  might  Import  that 
these  sums  are  payable  by  Stacy  at  such 
date,  under  which  construction  they  would 
certainly  be  barred,  but  to  avoid  this  con- 
cliulon  appellee  Insists,  In  his  reply  to  ap- 
pellant's supplemental  brief,  that  the  sole 
purpose  of  these  terms  was  to  give  Parker 
interest  on  his  future  advancements — that  is, 
premiums  paid  by  him — and  to  compound  the 
Interest  and  In  this  we  agree.  The  sole  pur- 
pose of  this  Instrument  was  to  fix  the 
amount  which  Parker  might  reoelve  out  of 
the  insurance  policies  at  Stacy's  death,  and 
with  no  purpose  of  either  creating  or  keepli^ 
alive  any  personal  liability  on  the  part  of 
Stacy. 

To  such  a  case  the  law  as  stated  In  the 
opinion  of  the  Supreme  Court  of  tbe  United 
States  In  Shepherd  t.  Thompson,  122  TJ.  S. 
232,  7  Sup.  Ct  1229,  30  L.  Ed.  1166,  Is  ap- 
plicable, and  we  are  content  to  rest  our  con- 
clusions on  this  branch  of  the  case  upon  the 
authority  of  that  case,  as  much  from  the 
undoubted  soundness  of  the  reasoning  as 
from  the  high  respect  due  to  all  decisions 
of  that  court  In  that  case.  Shepherd  being 
Indebted  to  John  W.  Thompson  In  a  large 
sum.  as  evidenced  by  notes  due  March  10, 
1875  and  1876,  on  June  21,  1877,  executed 
an  instrument  pledging  for  the  payment  of 
the  notes  a  certain  claim  held  by  him  against 
the  United  States.  The  notes  were  barred  In 
three  years,  and  the  suit  was  Instituted  after 
tbe  completion  of  the  bar  of  limitation 
against  the  notes,  but  within  three  years  of 
the  date  of  tbe  execution  of  the  Instrument 
referred  to.  It  was  held  that  this  Instrument 
was  not  sufficient  to  raise  the  bar  of  limita- 
tion against  the  debt  in  that  It  only  provided 
a  fund  for  the  payment  of  tbe  debt,  and,  as 
the  court  says:  "To  Imply  from  the  terms 
of  this  insfrument  a  promise  to  pay  tbe  debt 
himself  would  be,  in  our  opinion,  to  construe 
it  against  Its  manifest  Intent  to  fritter 
away  the  statute  of  limitations." 

We  think  It  clear  that  no  such  idea  was 
in  the  mind  of  either  of  the  parties  in  this 
case.  It  Is  true  that  Parker  stated,  in  his 
testimony,  that  he  did  not  accept  the  instru- 
ment as  payment  of  Stacy's  Indebtedness. 
The  literal  truth  of  this  statement  is  in  no 
way  Inconsistent  with  the  construction  we 
have  given  it.  In  so  far  as  it  la  Interposed 
as  a  new  promise  or  acknowledgment  of  the 
debt  to  avoid  the  plea  of  limitation. 

Tbe  plea  of  limitation  as  to  the  f671.39 
should  have  been  sustained  upon  tbe  grounds 
stated 

As  regards  the  recover  of  tbe  premiums 
paid  lij  Parker,  we  think  it  clear  from  the 
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uncontvadlcted  evidence  that  there  never 
wu  any  liability  upon  Stacy  to  repay  them. 
They  were  paid  Parker  tm  hla  own  bene- 
fit, and  be  does  luA  state,  that  there  was  ever 
any  nnderstandlng  or  agreenwnt  with  Stacy, 
or  even  any  expectation  on  his  part,  that 
Stacy  was  to  be  personally  liable  to  him  for 
their  payment  The  policies  were  taken  cut- 
by  him,  for  his  own.  protection.  Stat^  con- 
sented, it  is  true.  Why  should  he  not?  It 
was  costing  him  nothing.  The  eztremtiy 
omtlngent  interest  ot  Stacy  In  the  xrolldes, 
after  taking  out  the  amonnts  provided  for  in 
the  Instrument  r^erred  to,  was  clearly  not 
in  the  mind  of  either  of  them.  The  first 
polity  was  practically  ohausted  by  the 
charges  agahist  It  at  the  date  of  the  execu- 
tion of  this  Instmment,  and  as  to  the  second 
policy  Parker  does  not  even  state  that  the 
premlTmis  thereon  were  paid  '*toT  Stacy." 
The  snbeequent  dealings  between  the  parties 
adds  strength  to  this  view^  Thwe  still  eoa- 
tlnned  a  running  account  between  Parker 
and  Stacy,  debits  and  credits  on  each  side. 
What  Stacy  owed  Parker  he  promptly  paid, 
and  what  I^ker  owed  St&cy  he  also  paid 
him.  There  was  never  any  demand  or  re- 
quest on  the  part  of  Parker  to  Stacy  to  pay 
any  part  of  either  the  debt  of  9671~3d,  or  the 
premiams,  or  any  part  of  either.  Appellee 
explains  this  by  the  alleged  fact  these 
debts  were  not  due  until  Stacy's  death.  We 
can  get  nothing  to  support  this  contention 
&om  any  part  of  the  testimony.  The  Instm- 
mbnt  Itself  does  not  so  provide,  and  the  trial 
court  expressly  finds  that  this  indebtedness 
was  due  at  any  lime  Parker  diose  to  donand 
payment,  and  that,  he  not  having  made  such 
demand  until  the  Insolvency  of  the  insurance 
company,  it  was  not  due  until  then— a  con- 
clusion wholly  untemible.  The  clearly  ap- 
parent rrason  of  Parker's  failure  to  demand 
payment  is  that  Stacy  did  not  owe  It 

Our  conclusion  Is  that  on  the  uncwtradlct- 
ed  evidence,  there  vras  never  at  any  time  any 
personal  liability  upon  Stacy  for  the  repay- 
ment of  the  premiums. 

Our  conclusion  is  further-  that  even  if  the 
wrlttrai  Instrument  referred  to  can  be  con- 
strued as  Imposing  a  penional  obll^tlon  to 
pay  either  the  original  debt  or  the  premiums, 
any  action  for  the  recovery  of  either  was 
barred  by  limitation  long  before  the  institu- 
tion of  this  suit— 12  years  after  the  date  of 
the  Instrument'  except  possibly  premiums 
paid  within  four-  years.  If  there  was  such 
liability,  when  was  it  due?  Amwllee  says 
at  Stacy's  death.  The  trial  court  finds  that 
it  was  due  whenever  Amended  by  Parker. 
We  can  find  nothing  In  the  evidence  to  sup- 
port the  condusion  tint  Stacy  himself,  or  his 
estate,  was  to  pay  at  his  death.  If  the  trial 
court  Is  correct,  it  was  a  denund  obligation 
and  due  at  Its  date.  Parker  could  not  post- 
pone its  matnrlty  by  poatponluK  his  demand. 
We  might  agree  with  appellee  In  his  conten- 


tion that  a  debt  due  and  payable  up<m  the 
happening  of  a  contingency — that  Is,  In  the 
present  case,  the  payment  of  Uie  policies— be- 
came payaUe  at  once  upon  the  ascertain- 
ment €£  the  fact  that  the  contingency  can 
never  haiq^en ;  but  we  regard  this  as  of  no 
force  in  the  decision  of  the  present  case. 
This  Is  clear  from  our  conclusions  above 
stated 

We  conclude  that  the  ai^lee,  upon  the 
uncontradicted  evldraice.  Is  not  entitled  to  re- 
cover, and  the  court  idiould  have  so  declared. 
Thorefore  the  Judgment  of  the  trial  court 
should  be  reversed,  and  Judgment  hen  reup 
d«red  for  appellant  defendant  In  the  court 
b^ow.  and  it  Is  so  ord^ed. 

Beversed  and  rendered. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  MEANS  &  FULTON  IKON 
WORKS  et  al.t 
(Court  of  Civil  Appeals  of  Texas.    Nov.  1^ 
1010.    Rehearing  Denied  Dec.  10^  1910.) 

1.  PBINCIPAL  AND  SUBETT  (6  ^•>— IjEABlLITT 
OV  SUBETT— FbAUD  Of  OBLIGK. 

Where  a  building  contractor's  bond  for  per- 
formance of  the  contract  was  encuted  several 

months  after  the  time  for  the  completion  of  the 
work,  the  surety  was  put  on  notice  that  for 
some  reason  the  contract  had  not  been  complied 
with,  so  that,  if  he  desired  information,  he  mast 
make  inquiry,  in  the  absence  of  whidi  the  si- 
lence of  the  obligee  was  not  fraud  precluding  a 
recovery. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  86-W;  Dec  Dig.  |  42  *i 

2.  PBINCIPAL  AND  SUBETT  (|  123*)— LlABlL- 
ITT   OP  SUBBTY. 

Where,  a  contractor,  who  took  from  a  sub- 
contractor a  bond  conditioned  on  the  faithful 
performance  of  the  contract  and  stipulating 
that  no  liability  should  attach  to  the  surety 
unless  in'  case  of  default  the  cootractor  should 
promptly  on  knowledge  deliver  to  the  surety 
notice  thereof,  relied  on  the  assurance  of  the 
subcontractor  that  it  would  properlv  remedy  a 
defect  in  the  woi^,  and  supposed  that  the  de- 
fect bad  been  remedied  until  the  contractor  dis- 
covered the  contrary  after  the  collapse  of  the 
work,  it  was  not  Incumbeot  on  the  contractor 
to  notify  the  surety  of  the  defect. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  301-811;  Dec  Dig.  { 
123.*T 

8.  Pbincipal  and  S0BETT  (|  120*)  —  Die- 
OHABOB  OF  SuRETT  —  Extension  or  Coir- 
tbact  with  Obligee. 

A  surety  on  a  building  contractor's  bond 
for  performance  of  the  contract,  executed  after 
the  time  fixed  in  the  contract  for  the  comple- 
tion of  the  work.  Is  put  on  notice  of  the  grant- 
ing of  an  extension  of  time  for  the  completion 
of  the  woric,  and  he  cannot  escape  liability  on 
the  ground  that  prior  to  the  execution  of  the 
bond  an  extension  bad  been  granted. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  H  »e6-371S;  Dec  Dig.  f 
129.*] 

4.  PbINCIPAI.  and  SUBETT  <|  122*)— iJABIt- 

ITT  OP  SuBETY— Notice  by  Obuobk. 

Where  the  obligee  of  a  contractor's  bon^l  did 
nob  extend  the  time  for  the  completion  of  thn 
votk.  bat  permitted  the  work  to  continue  after 
the  time  fixed  for  completion,  the  surety  on 
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the  coDtractor'B  bond  was  not  thereby  discharg- 
ed from  liability,  Blcce  the  BcgaieBceace  of  the 
obligee  in  the  coDtinnanee  of  the'  work  by  the 
contractor  did  not  mult  Id  injiuy  to  the  surety. 

[Ed.  Note.— For  other  caHS.  aee  Prlnoipal  and 
Surety,  Cent  Dig,  i|  80^  808;  Dec.  Dig.  S 
122.  •] 

&  Pleading  (|  246*)— Pstition— Auendhent 
— Allowahcb. 

Where  the  origrinal  petition  seeking  a  re* 
covery  on  a  bond  erroneously  stated  the  date  of 
the  bond,  an  amended  petition  curing  the  error 
and  maklne  the  bond  a  part  thereof  was  prop- 
erly allowed  in  the  absence  of  any  showing  of 
surprise. 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent.  Dig.  S{  676-6Si;  Dea  Dig.  S  24&*] 

6.  Pi.EADina  (S  248*)— PmnoR— AuBHDMEnT 

— AI.LOWANCB. 

An  amended  petition  correcting  dates  in 
tiie  original  petition  does  not  state  a  new  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |9  C8G-700 ;  Dec.  Dig.  S  248.*J 

Error  from  District  Court,  Dallas  County; 
E.  B.  Muse,  Judge. 

Actlcm  by  the  Gainesville  Plumbing  Com- 
pany, a  partnership  composed  of  M.  P.  Kelly 
and  another,  against  the  Means  ft  Fulton  Iron 
Works  and  the  United  States  Fidelity  ft  Guar< 
anty  Company.  There  was  a  Jndgmrat  for 
plaintiff  against  the  guaranty  company,  ren- 
dered after  the  dismissal  of  the  action 
against  the  iron  works,  and  ttie  guaranty 
company  brlE^gs  error.  Affirmed. 

Etberldge  &  McCormlCk  and  A.  J.  Clopton, 
for  plaintiff  In  errw.  Chilton  A  Cbllton  and 
W.  H.  Clark,  for  defendants  In  error. 

RATNET,  C.  J.  In  1903  the  GalnesvUle 
Plumbing  Company,  a  partnership  composed 
of  If.  P.  Kelly  and  W.  H.  Blley,  bad  a  con- 
tract with  the  state  of  Texas  to  bnlid  and 
construct  the  electrical  plant,  light  and  heat- 
ing apparatus,  and  watfflr  tank  for  the  Epi- 
leptic Asylum  at  Abilene,  Tex.  On  May  2, 
1903,  said  plumbing  company  ^tered  into 
a  snbcontract  with  the  Means  ft  Fnlton  Iron 
WOTks  of  Birmingham,  Ala.,  whereby  said 
iron  woAs  agreed  to  constract  the  necessary 
tank  and  tower  for  the  waterworks,  which 
was  to  he  completed  on  or  about  September 
80,  1908.  At  this  time,  the  work  not  having 
been  coo^leted,  time  for  its  completion  was 
extended  for  00  days.  Time  for  completion 
was  again  extended  until  January,  1904,  but 
tbe  work  was  not  finally  completed  until  in 
March,  1904,  when,  in  attempting  to  flU  said 
tank  with  water,  17  feet  of  water  having 
been  placed  therein,  said  tower  and  tank  col- 
lapsed and  fell,  wrecking  both  tower  and 
tank.  On  or  about  January  1,  1904,  said 
work  not  being  completed,  and  the  plumbing 
company  b^ng  dtssatlsfled  with  tbe  delay, 
raid  comflany  demanded  of  tbe  iron  works 
security  for  the  faithful  performance  of  the 
work,  and  on  January  13,  1904,  the  Iron 
works  executed  to  the  plumbing  company  a 
bond  with  the  United  States  Fidelity  ft  Guar- 


anty Company  as  surety  in  the  sum  of  f2,- 
000  that  tbe  work  should  be  constructed  ac- 
cording to  the  terms  of  tbe  contract  entered 
into  May  2,  1903.  This  action  was  brought 
by  the  defendant  in  error  against  the  iron 
works  to  recover  S7,000  for  the  collapse  of 
the  tower  and  against  the  guaranty  company 
for  $2,000,  the  amount  of  Its  bond.  The  iron 
worlcs  becoming '  insolvent,  tbe  action  was 
dismissed  as  to  it  The  guaranty  company 
answered  by  general  and  special  demurrers, 
general  denial,  and  specially  a  novation  of 
the  contract  A  verdk^t  was  instructed  for 
the  plumbing  company  against  tbe  guaranty 
company,  wblch  prosecutes  this  writ  of  er- 
ror. 

Tbe  plalntUf  In  error  assigns  error  to  the 
instruction  of  the  court  directing  a  verdict 
and  the  following  proposition  is  presented: 
"The  court  affirmatively  misdirected  the  jury 
as  to  the  law  arising  on  the  undisputed 
facts,  In  that  the  GaiuesvUle  Plumbing  Com- 
pany, In  permitting  the  plaintiff  In  error  to 
become  nirety  upon  the  bond  of  the  Means 
ft  Fulton  Iron  Works  for  the  faithful  pra^ 
fotmance  of  Its  contract,  was  bound  to  ex- 
ercise the  utmost  good  faltb,  and  the  conceal- 
ment by  it,  or  its  failure  to  disclose  matwlal 
facta  which  tended  to  mhance  the  risk  In- 
curred by  the  plalntur  in  error  in  becmnlng 
a  surety  upon  tbe  btmd,  and  which  had  oc- 
curred and  were  known  to  defraidant  In 
ror  prior  to  the  execution  of  the  btmd,  was 
a  fraud  upon  the  plaintiff  in  err<nr,  and  oper- 
ated to  absolutely  dlachai^  it  from  liabil- 
ity." 

The  oiOy  teatlmony  In  the  record  is  that 
of  U.  P.  Kelly,  Mie  of  the  members  of  tlie 
plumbing  company,  and  his  evidence  la  in 
effect:  That  he  had  a  contract  with  the 
state  of  Texas  that  be  sublet  to  the  Iron 
woAs  the  conatractton  of  the  water  tank. 
That  tbe  iron  woAs  sent  out  aome  workmen 
and  material.  They  woiked  with  tbe  ma- 
terial about  three  months.  They  put  up 
some  sectiona  of  the  tank,  but  th^  did  not 
fit  They  then  took  them  down  and  made 
them  fit  on  the  ground,  and  then  put  tbem 
up  again.  "At  that  time  I  found  out  that 
the  foreman  sent  out  from  Birmingham  to 
superintend  tbe  Job  was  Inccnnpetent  and  so 
Informed  the  iron  works.  Tbe  Iron  works 
tben  sent  another  man,  one  Ritchie,  who 
worked  about  two  months,  trying  to  build 
the  tank,  and  he  wholly,  failed.  I  got  tired 
of  the  other  man,  as  he  drank  too  much. 
The  time  had  expired,  the  state  was  crowd- 
ing me  for  possession  of  the  building,  and  I 
asked  the  Iron  works  to  relieve  me  of 
Ritchie.  Up  to  that  time  I  had  not  a^ed 
the  Iron  works  for  a  bond  to  protect  me,  but 
told  them  of  the  Incompetent  men  they  bad 
sent  out  and  the  style  of  structure  they 
were  trying  to  put  together  was  not  satis- 
factory, that  their  time  had  expired,  and  I 
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would  not  let  them  go  any  further  without 
bond,  which  th^  execnted.  In  1117  expe- 
rience ot  20  years  as  a  contractor  this  la  the 
only  bond  I  ever  required.  I  waa  to  bnlld 
the  foundation  for  the  water  tower,  which  I 
did.  The  Iron  worlcs  did  not  erect  the  tower 
on  this  foundation.  They  removed  the  cap- 
stones so  as  to  fit  some  bolts,  and  pot  them 
bade  a^ln.  They  put  in  foot  plates  30  Inch- 
es, when  the  foot  plates  called  for  by  the 
specifications  were  30  inches,  or  3  feet 
square.  Tbey  built  the  foundation  back 
without  Joining  the  tfapstones  with  cement 
or  concrete.  This  was  done  at  the  start, 
and  I  discovered  it  in  October,  1908.  It  was 
done  without  my  knowledge  or  consent 
They  assured  me  tbey  would  make  them  all 
secure  and  steadfast,  but,  when  the  collapse 
came,  we  found  they  replaced  them  loose 
without  concrete  or  cement  Joining,  and 
thereafter  permitted  them  to  remain  In  that 
condition.  Yon  could  not  see  them  any  way, 
after  they  took  them  up  and  put  them  back 
loose,  because  the  ground  was  filled  up  all 
around  them,  and  those  caps  Just  showed  op 
on  top  of  the  ground,  and  thoe  was  no  pos- 
sible chance  to  see  without  70a  had  gone 
there  and  dog  the  dirt  away  so  you  could 
get  In  under  them.  I  never  notified  the  guar- 
anty company  of  any  of  the  facta  above  stat- 
ed, either  before  or  after  the  bond  was  ez» 
cuted." 

The  bond  In  suit,  after  providing  for  lia- 
bility In  case  of  breach  thereof,  contained 
the  further  provision  as  follows:  "First 
That  no  liability  shall  attach  to  the  surety 
heretmder  unless,  in  the  event  of  any  de- 
fault on  the  part  of  the  principal  in  the  per- 
formance of  any  of  the  trains,  covenants,  or 
conditions  of  the  said  contract,  the  obligee 
.shall  promptly  upon  knowledge  thereof,  and 
in  any  event  not  later  than  thirty  days  aSta 
the  occurrence  of  such  default,  deliver  to  the 
suretr  at  ita  tiSBce  in  the  city  of  Baltimore 
written  notice  thereof,  with  a  statemoit  of 
the  principal  foots  Showing  sneh  default,  and 
the  dates  Oumot;  nor  unless  the  said  obligee 
shall  deliver  written  notice  to  the  snrety  at 
Its  office  aforesaid  befofb  making  to  the 
principal  the  final  payment  provided  tcx  un- 
der the  contract  herein  referred  to.  Second. 
ThAt,  In  case  at  such  default  on  the  ^rt  of 
the  principal,  the  surety  shall  have  the  right, 
if  It  80  desiie^  to  assume  and  complete^  or 
procure  the  completlan  of,  said  contractv  and, 
in  case  ot  sncb  default,  the  surety  Shall'  be 
subrogated  and  entitled  to  all  the  rigtits  and 
imipertles  of  the  iirincipal,  arising  out  of 
the  said  contract  and  otherwise,  Including 
all  securities  and  indemnities  theretofore  re- 
ceived tqr  the  obligee,  and  all  deferred  pay- 
ments, retained  percentages  and  credits  due 
to  the  principal  at  the  time  (tf  such  default, 
or  to  beonne  due  thereafter  by  the  terms 
and  dates  of  the  contract." 

The  question  arises:  Is  the  evidence  <X 
such  nature  as  to  show  ttiat  plaintiff  in  error 


acted  in  good  faith,  and  Qiat  no  fraud  was 
perpetrate  in  failing  to  notify  the  guaranty 
company  of  the  act  of  the  Iron  woi^  In  re- 
lation to  the  construction  of  the  water  tank 
and  tower?  We  think  the  evidence  falls  to 
show  any  fraud  on  the  part  of  the  plumbing 
company  In  falling  to  disclose  material  facts 
that  prevent  a  recovery  against  the  guar- 
anty company.  CSiief  Justice  Stayton  In 
Ass'n  T.  Smith.  70  Tex.  168,  7  S.  W.  793, 
thus  announces  the  rule:  "The  fact  that  se- 
curity is  required  of  itself  would  seem  to  be 
sufficient  notification  to  (me  proposing  to 
become  snrety  that  the  obligee  is  not  willing 
to  trust  solely  to  the  Skill,  diligence,  and 
honesty  of  the  prason  of  whom  the  securi- 
ty is  required,  and  It  aeema  to  us,  that,  to 
avoid  a  bond  on  the  ground  that  the  sure- 
ty was  not  Informed  of  the  facts  known  to 
the  o6ligee.  it  should  be  shown  that  there 
was  a  fraudulent  concealment,  or  withhold- 
ing of  facts  material  for  the  surety  to  know. 
Whether  a  fiillnre  by  an  obligee  to  disclose 
facts  known  to  him  may  be  deemed  fraud- 
ulent will  depend  largely  upon  the  diarac- 
ter  of  the  fact  concealed;  and  cases  may 
arise  In  which  it  would  be  the  duty  of  the 
obligee  to  disclose  to  a  snrety  facts  known 
to  him,  notwithstanding  the  surety  may 
make  no  inquiry.  If  in  the  course  of  the 
employmoit  of  the  obligee  tfye  person  of 
whom  security  Is  asked  has  been  guilty  of 
acts  showing  moral  deUnquency  and  utter 
tmfitness  for  trust,  some  of  the  cases  hold, 
and  It  seems  to  us  properly,  that  In  sutdi 
cases  information  should  be  given  to  the 
surety  whether  asked  for  or  not  (otherwise 
a  fraud).  If,  however,  the  tects  not  dis- 
closed be  not  of  this  character,  but  sudi  as 
consist  vrith  honesty,  and  may  only  twA  to 
show  that  the  person  Is  negligent,  dilatory, 
or  unskillful,  it  may  not  be  the  duty  of  the 
person  taking  the  bond  unasked  to  give  In- 
formation to  the  surety  of  sucb  known 
facts."  There  Is  no  evidoice  tending  to  show 
that  d^endant  In  error  knew  who  Oie  Iron 
works  bitebded  to  give  as  security  until  the 
bond  of  the  guaranty  c<»npany  was  received 
by  It  No  misrepresentations  were  mode  by 
it  or  tiie  Ixaa  works,  so  far  as  the  eridaice 
shows.  The  bond  was  executed  some  four 
months  after  the  explratton  of  the  time  fw 
1^  completion  of  the  contract,  the  perform- 
ance of  whidi  it  guaranteed,  wld(£h  was 
sufficient  to  put  It  aa  notice  Quit  ng  to  that 
time  for  some  reason  the  contract  had  not 
been  ctHuplied  with,  and,  if  any  Informatim 
was  desired,  it  should  have  made  Inquiry, 
and  by  not  making  Inquiry  tiie  sQsaicft  ot 
tlie  plumbing  company  was  not  cidpnble. 

0^  testimony  is  not  dear  as  to  Ae  irtumb- 
ing  company's  knowledge  of  tlie  d^ecUve 
foundation.  stated.  In  effect,  that  he 

discovored  that  the  Iron  works  was  remod- 
elling it  In  a  detective  mannw,  vrtiidi 
was  without  his  consent,  and  that  the  iron 
works  assured  him  It  would  be  fixed,  and 
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that  tae  found  out  Its  condition  after  the 
coUape&  We  tbink  It  fair  to  presume  from 
all  tbe  evidence  that  be  relied  on  the  assur- 
ance of  the  Iron  works  that  It  would  be 
properly  flzed.  and  aaKmeed  It  had  been 
■done  unto  be  dtscoverad  tlie  contrair  after 
tbe  collapse  of  tiie  tower.  Under  these  dr- 
-camstances,  it  was  not  Incumbent  upon  the 
plumbing  company  to  nottfj  the  soaranty 
-company,  of  ttils  drcnmstance. 

The  jdalntlfl  In  error  InalstB  that  than 
-was  a  noratltm  of  the  contract  of  which  It 
-was  not  infiwmed  1^  the  eztmalon  of  time 
-fbr  the  cranpletlon  of  the  work,  as  provided 
liy  the  contract  of  BCay  ^  1908.  SnCh'  change 
In  this  respect  had  been  made  before  the 
tiond  of  the  guaranty  company  was  executed, 
tt  la  true  that  the  plumbing  company  did 
not  notify  the  guaranty  company  of  this 
change,  but  there  la  evidence  that  aatd  guar- 
anty company  was  Ignorant  of  that  foct, 
and  we  think  the  Inference  la  fair  that  a 
bond  b^g  executed  for  the  faithful  com- 
pletion of  the  work  long  after  the  time  for 
Its  comi^etlm  had  expired  the  guaranfy 
company  was  at  least  pnt  on  notice  that 
an  extension  had  been  granted  and  Is  In 
no  attitude  to  complain.  The  erldmce  does 
not  show  that  any  agreemmt  as  to  uten- 
slon  of  time  was  made  after  the  bond  was 
executed  It  Is  true  the  work  was  not  com- 
pleted  at  the  expiration  of  tbe  last  extm- 


slon,  to  wit,  January  20,  1001,  but  work  con- 
tinued until  the  succeeding  March.  This  did 
not  affect  the  liability  on  the  bond.  Tbe  ac- 
quiescence of  tiie  plumbli^c  cmnpany  In  tbe 
contlnuatlcm  of  the  woife  by  the  Iron  works 
could  not  have  resulted  to  the  Injury  of  said 
guaranty  company. 

The  oontsntlon  of  plalntUF  In  error  that 
tbe  amended  petlticm  set  up  a  new  cause  of 
action  whlch*was  barred  the  statute  of 
Ilmttatkm  la  not  well  founded.  The  origi- 
nal petltlm  was  to  recover  <m  the  bond  aft- 
erwards made  a  part  of  the  amoided  peti- 
tion. The  date  of  the  bond  In  the  original 
petition  was  not  correctly  atated,  and  the 
amended  petltton  waa  for  the  putpose  of 
curing  that  error.  There  was  no  soch  dls- 
slmllaTll7  In  the  two  petitions  aa  to  cause 
Burpzlae  to  or  mislead  the  goaran^  compa- 
ny, as  it  vaa  not  pretended  that  tt  had  ever 
executed  any  other  bond  to  the  plumbing 
company,  guaranteeing  the  performance  of 
the  Iron  works'  contract  Our  courts  have 
frequently  held  that  an  amoidment  correct- 
ing dates  ^ted  in  the  original  petition  does 
not  constitute  a  new  cause  of  action.  Turn- 
er T.  Brown,  7  Tex.  489;  Morehouse  t.  Ball- 
way  Co.  (Tax.  App.)  17  B.  W.  1086;  Wle- 
busch  T.  T^lor,  M  Tex.  63;  Bank  v.  Ste- 
phenson, 82  Tex.  436, 18  &  W.  688;  Railway 
Co.  T.  Evans,  78  Tex.  369,  14  S.  W.  79a 

The  Judgment  is  affirmed. 
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FAIRBANKS,  MORSE  A  CO.  et  al.  v.  MAI>- 

ISONVILLE  SAVINGS  BANK  et  al. 
(Court  of  Appeals  of  Kentucky.  Dec  18,  1910.) 

1.  Appeax  awd  Ebrob  {S  1000*)  —  E»vi«w — 
Equitt  Cabeb— FiRDinOB. 

In  equity  caBea  the  Court  of  Appeals  will 
give  judgment  according  to  the  truth  of  the  mat- 
ter as  it  appears  to  it  from  the  record,  giving 
some  welebt  to  the  finding  of  the  chancellor, 
which  will  not  be  disturhed  on  the  facta,  if  on 
all  the  evidence  the  truth  of  the  matter  is  doubt- 
ful, 

[Ed.  Note.— For  othw  cases,  see  Appeal  and 
lC"^r,  Cent.  Dig.  §S  3e70-«978;  Dec  Dig.  | 

2.  ASSIOKHXNTS  TOB  BSmXTF  Or  CBBDITOBS 
(I  12*)— PBEraBBimAL  PATinCNTfr— Obdina- 
BT  COUBSE  OF  BIT8IKX8S. 

A  debtor  who  is  struggling  to  mafntaln  his 
credit  in  good  faith  may  pay  money  in  the  ordi* 
nary  course  of  btudness  to  protect  his  credit* 
where  he  has  reasonable  grounds  to  believe  that 
he  will  be  sDccessfol  in  avoiding  saspeiudon. 

[Bd.  Note.— For  other  eases,  see  Assignments 
for  Benefit  of  Creditors,  O^t  Dig.  K  7&-8&: 
Dee.  Dig.  {  12.*]  ' 

3.  CoBPOBATiona  (S  ISSO*)  —  Fbetebentzal 
Patubnxs— Etidbkcb. 

In  an  action  to  recover  alleged  preferential 
payments  made  by  an  insolveot  corporation  to 
a  bank  in  the  ordinary  course  of  business,  evi- 
dence held  to  warrant  a  finding  that  the  pay- 
ments were  made  In  eood  faith  in  an  attempt 
to  save  the  bnsiness  from  insolvency,  uid  not 
with  an  intent  to  prefer  the  bank  over  other 
creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  1  550.*] 

Appeal  from  Circuit  Court,  Hopkins  County. 

Action  by  Fairbanks,  Morse  &  Co.  and 
others  against  the  Madlsonville  Savings 
Bank  and  others.  Judgment  for  defmdanta, 
and  plaintiffs  appeal.  Afiarmed. 

Gordon  &  Hopewell  and  J.  A.  Jonson,  for 
aK>ellants.  Gibson  &  Kinch^oe,  J.  It.  Bog- 
en,  and  Walker  Wilklna.  tor  appellees. 

HOBSON,  J.  The  Co-operative  CanniDg 
Company,  of  Nortonville,  Ky.,  made  an  aa- 
Blgumeut  for  the  benefit  of  its  creditors  on 
December  18, 1909,  and  this  anlt  was  brought 
by  some  of  the  creditors,  under  section  1910, 
Ky.  St.  (section  2104,  Russell's  St),  charging 
that  certain  payments  bad  been  made  by  the 
corporation  to  the  Madlsonville  Savings  Bank 
and  to  the  First  State  Bank  of  Nortonville  in 
contemplation  of  insolvency,  and  with  the 
design  to  prefer  them  to  the  exclusion  of  the 
other  creditors.  An  answer  was  filed  by  the 
defendants,  traversing  the  allegations  of  the 
petition.  A  trial  was  had.  The  circuit  court 
dismissed  the  petition,  and  the  plaintiffs  ap- 
peal. 

The  appeal  raises  simply  a  question  of 
fact.  We  have  read  the  record  with  care.  In 
equity  cases  this  court  will  give  judgment 
according  to  the  truth  of  the  matter  as  it 
appears  to  it  from  the  record ;  but  we  give 
some  wetglit  to  the  finding  of  the  dian- 
cellor,  and  we  do  not  disturb  his  conclusion 
on  the  fncts,  where  on  all  the  evidence  the 
truth  of  the  matter  Is  doubtful.   The  Can- 


ning Company  began  bnsbieBS  In  190S.  It 
bad  a  paid-in  capital  of  about  $4,00a  At 
the  close  of  the  season  of  1908,  It  owed  $1,- 
600,  and  it  had  about  $800  of  material  and 
the  like  on  hand.  They  borrowed  from  tbe 
First  State  Bank  $1,600  and  paid  the  debt. 
The  loss  that  year  tiiey  supposed  to  be  due 
to  the  fact  that  they  did  not  have  enough 
tomatoes  to  keep  the  plant  running  regularly, 
so  the  next  year  they  made  contracts  for  a 
much  larger  acreage,  and  supposed  that  tbey 
would  be  all  right  The  company  was  organ- 
ized by  a  number  of  farmers,  and  was  man- 
aged by  them.  About  the  1st  of  August  they 
borrowed  $2,(XX>  from  the  Savings  Bank  to 
pay  for  cans,  and  gave  two  notes,  each  for 
$1,000.  due  In  60  and  90  days,  with  the  un- 
derstanding that  these  notes  would  be  paid 
oat  of  tbe  proceeds  of  tlie  tomatoes  they  sold. 
They  canned  the  tomatoes,  sold  them,  sad 
paid  the  two  -notes  about  the  time  tbey  ma- 
tured. The  State  Bank  advanced  to  them 
momy  to  pay  their  bands  nntU  they  could  get 
their  returns  from  the  tomatoes,  and  In  this 
way  thej  owed  It  $000;  in  additUm  to  the 
$1,600  th^  had  btnrowed  the  year  before. 
This  money  th^  paid  to  it  in  Novenber; 
the  last  paymmt  being  made  in  the  latter 
part  of  the  month,  and  after  all  the  tomatoes 
had  be«i  sold.  They  had  In  tank  whoi  the 
assignment  was  made  $32.  They  bad  their 
plant  in  good  order,  wlilch  had  cost  thorn 
$4,700,  and  abont  the  same  qnantity  of  sup- 
plies as  tbey  had  left  over  from  the  prevlone 
season,  $800.  So  that,  if  all  tbelt  assets  )iad 
been  worth  par,  they  would  have  amounted 
to  $5,500,  They  owed,  as  shown  by  tbe  report 
of  the  assignee,  afterwards  made,  $3,000,  and 
the  assets,  when  sold  by  the  assignee,  brought 
%Q0O,  which,  as  shown  by  his  record,  is  less 
than  two-thirds  of  the  appraise!  value  of 
the  land.  The  farmers  from  whom  they  had 
bought  tomatoes  had  not  in  the  main  been 
paid  on  December  1st,  and  a  meeting  of  tbe 
stockholders  was  called  to  raise  tbe  money  to 
pay  the  farmers.  But  some  of  the  stock- 
holders declined  to  help  raise  It,  and*  this 
proposition  falling  through,  the  assignment 
followed. 

It  Is  evident  from  all  the  proof  that  those 
managing  tbe  Canning  Company  thought  they 
were  going  to  come  out  ahead  until  the  to- 
matoes were  sold.  Their  losses  seem  to 
have  come  from  the  fact  that  their  goods 
brought  less  than  they  anticipated,  and  a 
drought  cut  short  the  yield  of  their  crops,  so 
that  they  had  less  goods  to  s^  than  they 
expected.  The  payments  were  all  made  in 
the  usual  course  of  business,  and  were  evi- 
dently made  by  the  directors  upon  tbe  as- 
sumption that  the  money  would  be  raised,  as 
it  bad  been  the  year  before,  to  pay  tbe  form- 
ers for  their  tomatoes.  Nobody  seems  to 
hare  anticipated  Insolvency,  and  it  Is  very 
clear,  from  all  the  evidence,  that  there  was 
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DO  actual  Intent  to  prefer  one  creditor  to  an- 
other. Ereo  after  tbe  aaslKnment  waa  made. 
If  tbe  property  of  the  company  could  bare 
been  sold  for  anything  near  Its  cost,  tbe  cred- 
itors would  not  hare  suffered.  It  Is  true 
it  waa  afterwards  sold  at  a  great  sacrifice; 
but  tbiB  may  have  resulted  from  local  causes. 
A  debtor  who  is  struggling  to  maintain  his 
credit  In  good  faith  may  without  violating 
tbe  statute  pay  money  in  the  ordinary  course 
of  business  to  protect  hla  credit,  where  he 
has  reasoliable  grounds  to  believe  that  he  can 
pull  through.  A  great  many  men,  when  seri- 
ously Involved,  thus  extricate  themselves 
from  their  difficulties  and  save  their  prop- 
erty. The  same  rule  must  be  applied  to  a 
corporation  as  to  an  individual.  The  credit 
of  a  trading  company  must  be  kept  up,  and 
It  is  not  required  to  suspend  business,  when 
It  finds  itself  seriously  Involved,  If  Its  man- 
aging agents  have  reasonable  grounds  to  be- 
lieve It  cannot  meet  all  Its  obligations.  A 
less  strli^^t  role  has  been  applied  to  the 
payment  of  mon^y  In  the  ordinary  course  of 
business  than  where  mortgages  have  been 
made  to  secure  a  pre-existing  debt,  although 
a  payment  of  money  will  be  adjudged  with- 
in the  statute,  if  made  in  contemplation  of 
insolv^cy  with  the  intent  to  prefer  one  cred- 
itor to  another.  In  Levis  v.  Zlnn,  93  Ey.  628, 
20  S.  W.  1009.  14  Ky.  Law  Rep.  867,  the  as- 
signor had  only  $12,000  of  assets,  and  bis 
debts  amounted  to  fl6,000.  The  court  re- 
fused to  hold  the  transaction  within  the  stat- 
ute. The  statute  must  not  receive  so  rlg- 
orouB  a  construction  as  to  deprive  struggling 
debtors  of  an  opportunity  to  pay  all  their 
creditoni  and  save  themselTes  from  ruin, 
when  tbe  fiicta  show  they  acted  trith  no  In- 
tentton  to  prefer,  and  had  reasonable  grounds 
for  their  course  of  business.  On  the  whole 
case,  we  are  unwilling  to  disturb  the  conclu- 
sion cf  the  learned  circuit  judge  on  tbe  facte. 
Jndgmeat  affirmed. 


CENTRAL  TRUST  CO.  OP  OWENSBORO  v. 
McCARKOLL. 

(Ottnrt  of  Appeals  of  Kentncky.  Dec.  15. 1010.) 

GiTAltDIAR  AHD  WABU  (|  10*>— AFPOINKUSKT 
OF  OUABDUN— SELECnon. 

After  attainioff  the  age  of  14,  a  ward  may 
supersede  the  guardian,  appointed  for  htm  prior 
to  his  attaining  that  age,  oy  selecting  another, 
under  Ey.  St  |  2022  (Rnssell's  St  S  ll»7),  pro- 
viding that  a  minor  14  ^ears  of  age  may  nomi- 
nate nis  gnardian,  bat  if  the  person  so  nomi- 
nated is  not  approved  of  by  the  court,  or  if  the 
minor,  after  summons,  fails  to  nominate  a  suit- 
able person,  or  resides  out  of  the  state,  or  if  the 
testamentary  guardian  fails  for  three  months  to 
qualify,  the  court  may  appoint  a  guardian  of 
its  own  selection ;  tbe  ntatute  merely  declaring 
the  common-law  mle  that  an  infant,  on  arriv- 
ing at  the  age  of  14  years,  having  reached  the 
age  of  discretion,  may  select  his  own  guardian, 
with  the  exception  that,  after  the  infant  has 


00.  T.  UoOABROLL.  Ml 

had  one  diolce,  he  cannot  supersede  such  guard- 
ian by  another,  unless  he  is  removed  for  canse. 

W!Ed.  Hote.—'B'oT  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  i  72;  Dec.  Dig.  |  19.*] 

Appeal  from  Circuit  Court.  Daviess  County. 

Action  iKtween  James  Shipp  McCarroll  and 
the  Offlitral  Trust  Company  of  Owensboro. 
From  the  juAgm&at  permitting  a  ward  to 
choose  his  guardian,  the  latter  party  appeals. 
Affirmed. 

Little  &  Slack,  tor  appe&ant  C.  S.  Walk- 
er, for  appellee. 

BARKER,  O.  J.  The  question  arising  for 
adjudication  on  this  record  Is  whether,  un- 
der our  statute  relating  the  matter,  a 
ward  may,  after  arriving  at  the  age  of  14 
years,  supersede  a  former  guardian  appoint- 
ed for  him,  and  nominate  one  of  his  own 
cho<»fing.  At  common  law  the  rule  was  that, 
when  an  infant  arrived  at  the  age  of  14 
years,  he  ttad  reached  what  was  called  the 
age  of  discretion,  and  from  that  time  on 
until  he  reached  his  majority  he  could, 
among  other  things,  select  his  own  guardian. 
Blackstone,  In  bis  Commentaries  (volume  1, 
p.  463),  says  pn  this  subject:  "A  male  at 
12  years  old  may  take  the  oath  of  allegiance ; 
at  14  is  at- years  of  discretion,  and  there- 
fore may  consent  or  disagree  to  marriage, 
may  choose  his  guardian,  and,  if  bis  dis- 
cretion be  actually  proved,  may  make  his 
testament  of  bis  personal  estate.  •  «  «  " 
This  conm3on-Iaw  rule  prevails  In  this  state, 
except  where  repealed  or  modified  by  tbe 
statute.  In  the  case  of  Montgomery  v.  Smith, 
3  Dana,  590,  this  court,  speaking  through 
Chief  Justice  Robertson,  said:  "As  the  court 
of  the  county  of  an  orphan's  actual  domicile 
may  have  power  to  appoint  a  guardian,  and 
as  a  ward  may,  on  attaining  14  years  of 
age,  supersede  his  appointed  guardian,  by 
choosing  another  person  for  guardian,  we 
perceive  no  objection  to  the  power  of  the 
county  court  of  Russell,  if,  as  we  Infer, 
Robert  Montgomery  was  domiciled  In  that 
county,  and  if,  also,  he  was  14  years  of 
age  when  be  chose  Smith  for  guardian ;  for 
the  ward  had  a  perfect  legal  right,  by 
election,  to  terminate  the  authority  of  Fran- 
cis Montgomery." 

The  appellant,  while  admitting  the  com- 
mon-law rule  as  expounded  in  the  foregoing 
opinion,  insists  that  our  present  statute  regu- 
lating the  subject  In  hand  changes  tbe  com- 
mon-law rule.  Section  2022,  Ky.  St  (section 
4137,  RuBsell's  St.),  Is  as  follows:  "If  a 
minor  Is  fourteen  years  of  age,  be  may, 
In  the  presence  of  the  court,  or  by  writing 
signed  In  the  presence  of  the  judge,  after 
privy  examination,  nominate  bis  own  guard- 
tan;  but  If  the  person  so  nominated  is  not 
approved  by  the  court,  or  if  the  minor,  after 
summons,  falls  to  nominate  a  suitable  person, 
or  resides  out  of  the  state,  or  if  the  tes- 
tamentary guardian  falls  for  three  months 
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to  aiullfy*  the  ooiut  may  appoint  a  cnardtan 
of  Its  own  Bdeetlon."  It  la  m^ed  Uiat  the 
forgoing  langoage  of  the  atatnte  llmlta  the 
power  of  the  minor  to  aelect  or  nominate 
bia  own  gaardlan  if  he  be  14  yeara  old  at 
the  time  of  the  flrat  appointmoat^  and  that» 
if  before  he  is  14  the  court  has  aelected 
for  him  a  guardian,  that  guardian  may  not 
be  anpMBeded  by  the  Infftnt  aftw  he  ar- 
rives at  14,  bat  can  only  be  remoTed  tot 
cause,  as  set  forth  In  secttons  2024, 2026,  and 
2026^  Ky.  St  (aectlona  4139;  4140,  Roflsell's 
St). 

We  cannot  give  our  craisent  to  thla  con* 
atructlon  of  the  statute  The  rule  of  the 
common  law  waa  a  wise  one.  After  the  min- 
or readies  the  age  of  14,  or.  as  It  waa  called, 
the  age  of  discretion,  the  personal  equation 
of  the  guardian  and  ward  becomes  of  im- 
portance. Upon  readiing  the  age  of  discre- 
tion, It  is  a  very  Important  matter  to  a  ward 
to  hare  a  guardian  who,  at  least  will  be 
personally  {feasant  and  sympathetic  with 
him.  After  14  the  youth  commences  to  shape 
his  educatifm  to  fit  him  for  the  stem  reali- 
ties of  life,  and  he  has  Tlews  of  his  own  as 
to  the  kind  and  quality  of  the  education  he 
dealrea  to  acquire,  and  the  /utore  butfnen 
or  occupation  he  wishes  to  parsD&  It  does 
not  require  much  inmglnatlon  to  see  how 
disastrous  it  mlgbt  be  to  a  boy's  life  It  he 
possessed  a  guardian  who  desired  to  force 
him  to  fit  himself  for  a  business  for  which 
he  had  no  inclination  or  talmt  Let  us  as- 
sume tliat  the  youth  desired  to  enter  the 
minlMry,  while  his  guardian  insisted  that  he 
should  be  a  lawyer.  The  young  man's  whole 
life  ml^t  be  wrecked  by  the  perrase  want 
of  sympathy  on  the  part  of  the  guardian  for 
his  views  and  desires.  The  great  author 
of  "The  Confessions  of  an  English  Opium 
Eatar"  had  his  whole  life  wredced  and  shatr 
twed  by  the  want  of  sympathy  on  the  part 
of  a  cold  and  rigorous ,  guardian  for  the 
views  ot  a  youthful  genius  on  the  subject  of 
his  education. 

No  good  reason  can  be  given  for  allow- 
ing one  boy  to  select  his  own  guardian  be- 
cause the  occation  arises  after  he  is  14,  and 
doiytng  to  another  the  same  right  because 
some  county  Judge  has  selected  a  guardian 
for  blm  before  he  reached  14.  The  object  of 
the  common-law  rule  was  to  give  the  minor 
a  diance  to  have  a  guardian  who  would  be 
at  least  personally  agreeable  to  Mm,  and 
thertfore,  when  he  reached  the  age  of  dis- 
cretion, he  was  permitted  to  supersede  any 
fmner  guardian  and  nominate  one  of  his 
own  chooidng.  The  same  reason  exists  now 
as  did  then ;  and  while  the  language  of  the 
statute  Is  not  as  clear  as  It  might  have  been 
made,  yet  we  think  its  reason  and  spirit  re- 
quire that  it  should  be  construed  as  not 
changing  the  common-law  rule,  except  to 
this  extent:  After  the  infant  has  had  one 
choice,  he  cannot  supersede  a  guardian  of  his 


own  nomination  by  another,  unlees  th» 
guardian  be  removed  for  tho  causes  set  out 
in  the  statuta 

It  will  be  observed  that  the  statute  au- 
thorising the  minor  to  choose  bis  own  gOard- 
lan  after  arriving  at  14  does  not  commit  thla- 
Important  matter  to  his  unrestrained  choice; 
but  the  county  Judge  has  a  supervisory  di- 
rection over  his  choice,  and  unless  the  guard- 
ian selected  by  the  Infisnt  meets  tha  kpp^ 
batlon  of  tho  county  Judges  he  may  reqnire- 
the  minor  to  make  anotbw  choice^  and  so 
on  until  the  selection  of  the  minor  meets  the 
approval  of  the  Judge.  This,  we  think,  is 
a  wise  and  beneficent  statute  giving  the 
infant  the  fullest  latitude  omslstrat  with  his 
welfare,  and  effectually  preventing  his  being 
misled  by  the  wiles  of  artful  and  designing 
persona,  who  might  seek  to  Ingratiate  them- 
selves Into  his  Inexperienced  affections  for 
selfish  and  sinister  purposes. 

For  these  reastms,  we  are  constrained  to 
affirm  the  JiUlgmmt  of  the  lower  court  per- 
mitting the  ward  to  supersede  a  former 
guardian  appointed  tor  blm  prior  to  the  time 
he  bad  arilved  at  the  age  of  14  by  nomi- 
nating a  guardian  of  his  own  diooslng;  and 
it  is  BO  ordwed. 


FORD  V.  HOPKINS. 

(Court  of  Appeals  of  Kentucky.   Dec.  9.  1010.) 

L  EuEcnoNS  271*)— Ground  fob  GoirmT 
—Appointment  of  Election  Officers. 
That  the  board  of  elections  sought  to  give 
one  political  party  an  advantage  in  the  appoint- 
ment of  electlOD  officers,  by  appointing  the  sber- 
iSa  from  that  party  and  the  detks  from  the 
other  party.  Is  not  ground  for  contest  of  the 
election. 

[Ed.  Note^For  other  cases,  sec  Elections, 
Dea  IMg.  |  271.*] 

2.  BuBcmoHS  n  271*>— Gboukd  ot  Gontbbi. 

It  is  not  ground  for  contest  by  the  Fusion 

candidate  of  the  election  of  the  Republican 
candidate  that  the  Republican  managers  In- 
duced a  person  to  become  a  candidate  as  a 
Democrat  for  the  office  and  to  adopt  as  his  em- 
blem a  gameco<±,  the  usual  emblem  of  the  Dem- 
ocratic party,  wbereby  the  votes  of  UUteiate 
Democrats  would  be  diverted  to  him  from  tbe 
Fusion  tldcet. 

[£d.  Note.— For  other  eases,  aee  Elections, 
Dec.  Dig.  I  271.*] 

3.  Elections  (9  303*)  —  Gohtbbx  —  Bbibbbt— 
ScTTiNa  Aside  ELEonON. 

Under  Ky.  St  tl69ea  (Russell's  St  {  4046). 
regarding  contests  of  elections,  providing  that  if 
It  shall  appear  from  an  inspection  of  tbe  vhole 
record  that  there  has  been  such  fraad  or  brib- 
ery Id  the  conduct  of  the  election  that  neither 
contestant  nor  contestee  can  be  adjudged  to 
hare  been  fairly  elected,  tt  may  l>e  adjudgeid  diat 
there  was  no  election,  anch  a  judgment  Is  proper, 
where  It  is  apparent  that  there  was  wholesale 
bribery  by  both  parties  to  the  limits  of  their 
means,  the  successful  party  having  the  larger 
fund,  so  that  it  Is  impossible  to  say  who  was 
legally  elected. 

[Ed.  Note.— For  other  eases,  see  Elections 
Dec.  Dig.  S  308.*] 


•For  other  oases  sM  wms  topte  and  seotloa  NUHBBR  Ui  Deo.  Dig.  *  An.  Dig.  Kv      SevlsB  *  Rs»^  Indosw 
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Appeftl  from  Carcult  Court,  Pike  County. 

Election  contests  bj  N.  T.  Hopkins  against 
John  W.  Ford,  by  J.  B.  Childers  Against  C. 
O.  Bowles,  ty  Daniel  Newsom  against  W. 
B.  Taylor,  by  T.  J.  Williamson  against  James 

A.  Scott,  by  X  1.  Riddle  against  W.  B. 
Flannery,  by  Jason  Raines  against  R.  R. 
Hatfield,  and  by  J.  M.  Staton  against  F.  W. 
Burrls.  From  adverse  judgments,  defend- 
ants appeal.  Affirmed. 

Botler  A  Moore,  O.  O.  Bowles,  J.  M.  Bowl- 
ing, Roscoe  TanoTer,  A.  F.  Childers,  and  O, 

B.  Wtieeler,  for  appellants.  B.  D.  Stephen- 
Bon,  J.  SI  caiUders,  W.  H.  Flanery,  F.  W. 
Stowers,  WUUs  Staton.  snA  TH.  J.  Anxler.  for 
appellees. 

BARKBR,  O.  J.  At  the  goieral  election 
for  1809  there  was  to  be  filled,  for  Pike 
connty,  the  following  offices:  Circuit  court 
clerk,  county  Judge,  county  court  clerk,  coun- 
ty attorn^,  sheriff,  county  assessor,  and  su- 
perintendent ot  common  schools.  The  appel* 
lant  J.  W.  Ford  was  the  r^lar  nominee  of 
the  Republican  party  for  the  office  of  county 
Judge.  The  appellee  N.  T.  Hopkins  was  the 
nominee  of  what  was  called  the  Fudon  ticket 
for  the  same  offi^ce.  The  election  resulted  In 
an  apparent  victory  for  the  Republican  par- 
ty. On  the  face  of  the  returns,  all  of  its 
nominees  received  majorities  ranging  from 
S3S  to  46.  Certificates  of  election  were  Is- 
sued by  the  election  commissioners  to  these 
various  Republican  candidates,  and  there- 
after the  Fusion  candidate  for  each  office 
Instituted  an  action  In  the  Pike  circuit  court 
contesting  the  validity  of  the  election  of  his 
opponent  The  grounds  of  the  contest  were 
similar  in  each  case,  and  by  consent  the  ac- 
tions were  heard  tf^etber,  and  the  evidence 
taken  in  one  was  read  in  alL  Upon  the  trial 
of  the  cases  the  circuit  Judge  held  that  there 
had  been  such  irregularities,  fraud,  and  brib- 
ery indulged  in  by  both  parties  that  It  could 
not  be  fairly  ascertained  which  side  had  re- 
ceived the  most  1^1  votes,  and  entered  a 
Judgment  setting  aside  die  election  as  In- 
valid. From  this  Judgment  an  appeal  has 
been  prosecuted  In  each  case.  As  they  In- 
volve the  same  questions,  we  will  consider 
all  of  the  cases  together. 

There  were  various  grounds  of  contest  set 
out  In  the  pleadings,  but  by  the  principal 
one  it  was  (Charged  that  the  successful  party 
had  secured  more  votes  by  bribery  than  it 
had  received  majority,  and  that  of  the  honest 
votes  cast  the  contestants  had  received  a  ma- 
jority and  were  entitled  to  the  certificates. 
Tlie  trial  Judge  held,  and  In  this  we  agree, 
that  there  was  not  sufficient  evidence  ad- 
duced to  show  that  the  contestants  received 
a  majority  of  the  l^al  votes  cast,  and  re- 
fused to  adjudge  them  el^ed,  but,  as  said 
before,  held  that  there  was  evidence  of  such 
bribery  as  made  it  impossible  to  tell  who 
had  been  elected  by  the  1^1  votes  cast,  and 
vacated  the  election.  The  correctness  of  this 
jodgment  is  the  question  for  adjudication 
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here.  The  appellants,  who  were  the  con- 
testees  below,  urgently  insist  that  there  was 
a  failure  to  state  In  the  petition  a  cause 
of  action  for  setting  aside  the  election.  To 
this  we  cannot  agree.  The  pleadings  are 
somewhat  voluminous  and  prolix,  but  in  our 
opinion  the  petition  contains  allegations  suf- 
ficient to  warrant  the  Judgment  vacating  the 
Section,  if  the  evidence  supports  the  Issues 
presented. 

We  will  now  proceed  to  consider 'the  vari- 
ous grounds  of  contest  presented  for  adjudi- 
cation. Among  these  it  is  insisted  that  the 
board  of  election  commissioners  were  guilty 
of  fraud  and  irregularity  in  the  appoint- 
ment of  election  officers,  In  this :  In  various 
precincts  where  It  was  considered  necessary 
or  essential  to  party  success  that  the  Re- 
publican party  should  have  a  Republican  ap- 
pointed as  sheriff,  all  of  the  sheriffs  were  of 
that  denomination.  It  may  be  true  that  the 
election  commissioners,  in  the  appointment 
of  the  election  officers,  did  seek  to  give  the 
Republicans  a  political  advantage  In  the 
manner  complained  of ;  but  we  have  hereto* 
fore  held  that,  under  the  statute,  this  was  a 
matter  within  the  discretion  of  the  election 
commissioners,  and  1^  tipon  the  whole,  there 
was  an  equal  division  of  the  officers  between 
the  parties,  we  would  not  enter  Into  an  in- 
quiry as  to  whether  the  commissioners  should 
have  appointed  a  Sepnbllcan  sheriff  and  a 
Democratic  clerk,  or  a  Democratic  sheriff  and 
a  Republican  clerk,  at  any  given  precinct; 
that  the  statute  was  complied  with  when 
there  was  an  equal  division  of  the  officers, 
each  party  having  one  of  the  Judges  and  one 
of  the  other  officers,  sheriff  or  clerk,  at 
each  precinct 

Another  ground  for  contest  Is  that  the 
Republican  managers  induced  one  Brown  to 
become  a  candidate  as  a  Democrat  for  the 
office  of  county  Judge,  and  to  ad<^t  as  his 
emblem  the  usual  emblem  of  the  Democratic 
party,  a  gamecock;  it  being  said  that  this 
was  done  so  as  to  mislead  the  illiterate 
Democratic  voters,  who,  being  tn  the  habit 
of  voting  under  the  emblun  of  their  party, 
would  do  so  in  this  case  when  they  saw 
the  rooster  on  the  ballot,  and  in  this  way 
their  votes  would  be  diverted  from  the  Fu- 
sion ticket,  to  the  manifest  advantage  of  the 
Republican  candidates.  There  Is  no  doubt 
that  this  <diarge  was  proved;  but  we  can- 
not say  that  this  was  an  Illegal  advantage, 
however  questionable  It  was  In  morals.  An 
election  is  a  means  furnished  the  people  by 
the  state  to  select  their  public  servants,  and 
we  do  not  see  bow  the  people  are  injured  or 
deprived  of  any  right  when  an  opportunity 
to  make  a  choice  from  all  the  candidates  Is 
fairly  presented  to  them.  Those  who  voted 
for  Brown  under  the  Democrtatic  emblem 
must  be  presumed  to  have  done  so  volun- 
tarily, In  the  absence  of  any  evidence  to  the 
contrary ;  and  this  was  the  exercise  of  a 
legal  right,  of  whleh  no  on*  may  legitimate 
complain. 
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The  only  other  ground  of  contest  remain- 
ing to  be  discussed  Is  that  of  bribery  and 
certain  Irregularities  at  the  polls  on  election 
day,  which  enabled  those  who  were  engaged 
in  the  corruption  of  the  voters  to  succeed  in 
their  unlawful  practices.  The  learned  trial 
Judge  delivered  a  written  opinion  in  this 
case,  in  which  he  sets  forth  his  conclusions 
of  fact  as  to  the  practices  of  both  parties  In 
the  matter  of  bribery  on  election  day.  These 
conclusions  are  fully  supported  by  the  evi- 
dence, and  we  will  reproduce  them  bere^  In 
the  followlDg  excerpt,  as  a  part  of  our  opin- 
Icm: 

"Complaint  Is  made  by  the  plalntlffa  eepe- 
clally  of  Peter,  Lower  Elkhorn,  Coal  Bun, 
Brushy,  Knox,  and  Freebum  precincts.  It 
Is  shown  that  in  Knox  precinct  over  one-half 
of  the  entire  vote  was  voted  openly,  without 
the  voters  being  sworn  as  to  their  inability 
to  mark  their  ballots.  In  Peter  and  Brushy 
precincts  the  election  was  held  fa  schoolhous- 
es;  at  Coal  Run  the  booths  were  placed  In 
a  bam  lot,  and  there  is  more  or  less  testi- 
mony tending  to  show  that  the  booths  at  all 
these  places  were  not  sufficiently  Isolated  and 
properly  protected  from  outside  observation. 
At  one  or  two  precincts  the  curtains  protect- 
ing the  booths  were  down,  at  least  a  jurt  of 
the  time ;  but  this  was  probably  by  accident 
At  Peter  precinct  the  bottom  dropped  out  of 
the  ballot  box,  and  it  was  put  upon  the  floor, 
and  then  the  ballots  put  In  It;  but  no  fraud 
seems  to  have  resulted  therefrom.  Such  ir- 
regularities are  liable  to  occur  more  or  less 
in  a  county  election,  and  should  not  be  held 
to  vitiate  it  and  defeat  the  will  of  the  voters, 
unless  it  Is  plain  that  by  reason  thereof  their 
will  has  been  defeated.  Such  things,  how- 
ever, afford  an  opportunity  for  aaccessfnl 
bribery,  and  are  to  be  considered  In  connec- 
tion with  such  a  complaint 

"It  appears  that  the  Bepubllcan  candidates, 
others  [>erhaps  uniting  with  them,  were  as- 
sessed and  paid  to  their  campaign  committee 
about  $14,000.  It  is  uncertain  how  much  the 
Citizens'  ticket  had,  hut  probably  as  much  as 
16,000.  These  amounts  to  be-  used  In  an  elec- 
tion In  Pike  county,  although  there  are  28 
precincts,  seem  quite  unnecessary  for  the  or- 
dinary expenses  of  candidates  in  an  election. 
It  Is  shown  that  on  the  day  of  the  election, 
or  shortly  before,  the  following  sums  were 
sent  out  by  the  defendants  or  their  campaign 
committee  to  the  following  precincts,  to  wit : 
WOO  to  South  PlkevUle;  $1,400  to  Shelby; 
$350  to  Marrowbone ;  $700  to  Lick ;  $160  to 
Lower  Johns  Creek;  $200  to  Pond;  $1,&00 
to  Peter ;  $160  to  Upper  Johns  Creek ;  $750 
to  Forks;  $600  to  Upper  Elkhorn;  $650  to 
Blackberry;  $500  to  Lower  Elkhorn;  $300 
to  Caney ;  $450  to  Coa!  Bun ;  $800  to  North 
PIkevIlle;  $150  to  Meat  House;  $600 to  Burn- 
ing Fork;  $900  to  Brushy;  $700  to  Knox; 
$381  to  Coeburn  Fork ;  $300  to  Grape  Vine ; 
$1,000  to  Freebum;  $450  to  Fords  Branch; 
$300  to  HelUer ;  and  some  amount  to  the  re- 
maining precinct    The  dtizena'  tidcet  also 


had  money  at  most.  If  not  all,  the  precincts 
on  election  day.  At  Shelby,  to  which  the  Re- 
publican committee  had  sent  $1,400,  $300  was 
added,  making  $1,700  there,  making  $3,400  in 
all  at  tills  one  precinct  tot  use  on  election 
day. 

"It  la  urged  that  bribery  is  not  proven,  and 
that  it  Is  not  shown  to  such  an  extent  ns  to 
affect  the  result.  The  voter  who  is  bribed 
can  protect  himself  from  testifying  to  it  and 
so  can  the  one  who  bribes  him ;  but  the  use 
of  so  mu<^  money  cannot  fall  to  impress  one 
that  both  sides  in  this  election  engaged  in 
wholesale  bribery.  The  Irr^ularltles  In  con- 
ducting the  election  enumerated  above  gave 
opportunity  to  do  so.  The  plaintUto,  In  their 
petitions,  ctiarge  that  hundreds  of  votes  were 
bought  for  the  defraidants.  The  d^endants. 
In  their  answer,  allege  that  about  1,000  voters 
were  bribed  by  the  plalntifFs.  This  Is  admit- 
ted In  the  mala  by  the  plaintiffs;  but  they 
allege  defendants  did  It  The  money  used  on 
the  day  of  the  election,  and  none  of  which 
was  returned,  makes  it  probable  that  eacli 
side  Is  correct  in  Its  charges,  and  that  each 
was  the  haiefldary,  more  or  less,  of  this 
wholesale  bribery.  It  is  ni^red,  however,  that 
In  order  to  set  aside  the  election  it  must  be 
shown  specifically  that  bribed  votes  were  cast 
sufficient  to  change  the  result  certified  by  the 
election  officers.  It  is  tme  that  the  vote  of 
a  precinct  of  a  county  should  not  be  thrown 
out  upon  a  presumption.  To  do  so  would  dis- 
franchise the  honest  electors,  and  the  qnea- 
tlon  to  be  arrived  at,  it  possible,  Is,  Who  re- 
ceived the  majority  of  legal  votes?  Any 
fraud  Is  not  to  be  presumed.  If  one  dalmlns 
to  be  elected  was  not  a  party  to  the  fraud, 
then  he  Is  not  affected  unless  It  affects  the 
result  As  said  by  Justice  Hobson,  In  Hot- 
ley  V.  Wilson  [82  S.  W.  1023]  26  Ky.  Law  Rep. 
1011:  The  policy  of  the  law  Is  to  sustain 
elections.'  All  of  our  rights,  however,  reach 
back  to  and  are  baaed  upon  a  free  ballot  be- 
cause the  sovereignty  Is  in  the  people.  If  the 
source  becomes  iQuddy,  what  flows  from  it 
will  also  be  COD  tarn  Infl  ted.  Hence  it  follows 
that  whenever  fraud  or  bribery  so  far  enters 
Into  an  election  that  it  is  Impossible  to  tell 
who  has  been  elected  by  the  l^al  votes.  It 
Is  not  to  be  upheld. 

''Specific  cases  of  bribery  are,  however, 
shown  at  many  precincts.  In  one  a  work- 
er for  the  defendant  and  a  deputy  sberUt 
took  the  money  to  the  prednct,  and  when 
questioned  protects  himself  with  a  refusal 
to  answer.  In  Freebum  precinct  even  some 
of  the  officers  of  the  election  had  some  of 
the  money.  It  Is  shovm  that  $33  was  givoi 
to  11  men,  which  from  the  circumstances 
shown  must  have  been  for  their  votes.  In 
Coal  Bun,  where  the  booths  were  In  the 
bam  lot  about  $400  was  glvoi  to  men  who 
promised  to  vote  the  Republican  ticket  At 
Big  Gre^  It  Is  shown  that  30  men  received 
money  and  5  or  more  at  Goal  Run.  In  ^ox 
precinct  the  workers  for  the  dtfendants*  tick- 
et refosed  to  testis,  while  others  proved 
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tbey  saw  tbatn  giving  money  to  voters.  In 
Peter  prednct,  that  has  but  260  votere,  and 
were  tlie  ^^000  mit  by  the  defendants* 
oommittee  tiad  been  made  up  to  $2,000,  It  Is 
proven  workers  were  watching  to  see  bow 
tbe  voters  voted,  giving  money  to  tta^  and 
Bticldng  It  in  their  pockets.  At  Freeborn 
it  la  shown  the  worketa  for  tbe  defendants 
were  located  In  a  little  house  near  the  poll, 
and  that  tbe  voters  were  constantly  going 
in  and  out  of  It  One  side  alone  in  this  pre' 
clnct  had  $l,00a  At  Brushy,  to  whlcb  f900 
bad  been  sent,  and  which  was  augmented  to 
$1,005  at  2  o'clock  in  the  afternoon,  because 
the  $900  had  given  out,  opportunity  is  shown 
for  the  use  of  It  This  is  true  at  tbe  Forks, 
where  the  defendants  had  $750.  At  Lower 
Elkfaom  the  workers  for  the  defendants,  who 
had  $500,  are  shown  to  bave  been  trying  to 
see  how  the  voters  voted.  At  Caney,  where 
the  defendants  had  $300,  bribery  is  sbown 
upon  both  sides.  This  is  also  true  at  Shelby. 

"It  Is  also  claimed  that  the  stub  books 
show  tliat  as  to  seven  precincts  a  ballot  had 
been  extracted  from  each  of  them,  aqd  there 
Is  some  such  appearance  upon  inspection  of 
them ;  and  it  Is  claimed  that  these  ballots  were 
marked  upon  the  outside,  then  taken  by  the 
voter  into  the  voting  place,  where  be  obtained 
another  blank  ballot  and  then  voted  the  ballot 
that  bad  been  marked  outside,  and  brought 
out  with  blm  the  blank  ballot  for  another 
voter,  and  that  thus  voters  could  be  bought 
with  impunity.  It  Is  Impossible  to  tell  the 
extent  tbls  was  done ;  but  It  is  shown  that 
one  voter  was  caught  with  iuch  a  ballot. 
McCrary  on  Elections,  |  S23,  lays  down  the 
rule  that  the  entire  vote  of  the  county  or 
precinct  should  not  be  rejected,  except  In 
an  extreme  case,  and  undoubtedly  this  la  a 
safe  rule;  but  our  Constitotion  guarantees 
a  free  and  equal  election,  and  the  law  re- 
quires ttiat  If  It  appear  from  the  entire  rec- 
ord there  has  been  such  fraud  or  bribery  In 
the  conduct  of  the  election,  although  not  per- 
petrated by  the  candidates,  ttiat  neither  the 
contestants  or  contestees  can  be  adjudged  to 
have  been  fairly  elected,  that  such  offices  be 
declared  vacant  Such  wholesale  bribery 
and  fraud  Is  shown  In  these  cases  that  the 
court  feels  bound  to  follow  this  rule.  The 
wrongdoing  exists  to  such  an  extent  that  It 
is  Impossible  to  tell  who  "was  fairly  elected. 
It  therefore  adjudges  that  the  election  In 
question  was  void,  and  that  the  offices  of 
drcnlt  court  clerk,  comity  Judge,  county  at- 
toneft  county  court  clerk,  sheriff,  assessor, 
and  common  sdiool  commissioner  of  Pike 
«oim^  are  vacant.*' 

The  foregoii^  statement  ot  tecta  1>  more 
than  conservative.  No  one  can  read  this 
record  without  being  convinced  that  both 
portleB  entered  Into  the  election  with  the  de- 
termination to  bribe  oiongh  voters  to  carry 
it.  No  lort  of  effort  at  concealment  was 
mada.  In  wveial  prednets,  during  the  whole 
<laj,  nufu&f  was  paU  openly,  without  seem- 


lug  tear  of  arrest  or  punishment;  and  the 
evidmce  conduces  to  show  that  the  prevail- 
ing party  bribed  several  times  as  many  voters 
as  Its  lUghest  ca'ndldate  received  majority. 
We  do  not  mean  to  Intimate  that  the  man- 
agers of  the  Fusion  ticket  were  less  guilty 
than  those  of  the  Republican  ticket  Bach 
side  spent  all  the  money  It  could  raise  for 
tbe  purpose  of  bribing  voters.  Morally  and 
legally  they  are  equally  guilty.  But  be- 
cause the  losing  party  was  as  guilty  as  the 
prevailing  party  is  not  a  sufficient  reason 
for  upholding  a  corrupt  election.  There  are 
no  set-offs  or  counterclaims  In  crime.  Jt 
is  true,  the  courts  are  disposed  as  far  as 
possible  to  uphold  popular  elections,  and  not 
to  set  them  aside  for  light  and  trivial  caus- 
es, If  It  can  be  fairly  ascertained  that  the 
fraud  or  irregularities  occurring  did  not  af- 
fect tbe  result  In  other  words,  if  it  can 
be  ascertained  with  reasonable  clearness  that 
a  majority  of  the  1^1  votes  have  been  cast 
for  the  apparently  prevailing  party,  tbe  elec- 
tion will  not  be  disturbed  for  mere  irregu- 
larities or  sporadic  frauds  which  do  not 
affect  the  result.  But  In  this  case  no  fair 
and  impartial  mind,  after  reading  the  rec- 
ord, can  say  with  any  reasonable  certainty 
which  side  received  a  majority  of  tbe  1^1 
rotes  cast  ^ 

In  subsection  12  of  section  1596a.  Ky.  St. 
(Russell's  St.  i  4046),  regarding  the  contest- 
ing of  elections  as  to  certain  offices.  It  Is  pro- 
vided; "In  case  It  shall  appear  from  an  In- 
spection of  the  whole  record  that  there  has 
been  such  fraud,  Intimidation,  bribery  or  vio- 
lence in  the  conduct  of  the  election  that  nei- 
ther contestant  nor  coutestee  can  be  adjudg- 
ed to  have  been  fairly  elected,  tbe  circuit 
court,  subject  to  revision  by  appeal,  or  the 
court  of  appeals  finally  may  adjudge  that 
there  has  been  no  election.  In  such  event 
the  office  shall  be  deemed  vacant  with  the 
same  legal  effect  as  if  tbe  person  elected  had 
refused  to  qualify."  Tbe  case  at  bar  comes 
squarely  within  the  purview  of  the  foregoing 
statute,  which  was  enacted  by  tbe  Legisla- 
ture for  tbe  very  purpose  of  Invalidating 
such  elections  as  tbe  one  under  considera- 
tion. The  object  of  the  statute  Is  to  enable 
tbe  courts  to  deprive  the  guilty  of  the  fruits 
of  victory,  -where  it  cannot  be  said  from  the 
evidoice  which  side  received  a  majority  ot 
the  legal  votes  cast  The  L^islatUre  Intrad- 
ed  to  take  away  the  Incentive  to  fraud  and 
bribery  depriving  the  bwi^clarles  of  the 
profltn  of  wrongdoing.  It  Is  a  most  Impor- 
tant stetnte,  and  should  be  upheld  and  en- 
forced In  every  case  whldi  tails  within  Its 
letter  and  spirit  Stewart  t.  Rose,  72  S.  W. 
271,  21  Ky.  Law  B^.  17S»;  Wllklns  t.  Duf- 
fy, 114  Ky.  Ill,  70  8.  W.  eeS,  24  Ky.  Law 
Rep.  918,  9G8;  Orr  t.  KevU,  124  Ky.  720,  106 
S.  W.  814,  80  Ky.  Law  Rep.  761,  846;  Bch<^l 
V.  BeU,  125  Ky.  7S0,  lOfl  8.  W.  248.  81  Ky. 
Law  Rep.  83S. 

For  the  ap^Uants  It  la  insisted  that  there 
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was  not  saffldent  evidence  to  show  the  spe- 
cific number  of  voters  bribed  or  that  the  num- 
ber so  corrupted  Is  equal  to  or  greater  than 
the  majorities  received  hy  them  on  the  face 
of  the  returns.  If  by  this  it  Is  meant  that 
the  names  of  the  voters  bribed  are  not  given, 
or  their  precise  numbers  set  down,  this  may 
be  true.  Bnt  It  must  be  borne  in  mind  that 
this  Is  not  a  criminal  prosecution,  where  the 
guilt  of  the  defendant  mnst  be  proved  to  the 
exclusion  of  every  reasonable  doubt,  and 
where  he  may  refuse  to  testify,  without  any 
comment  on  his  sUence.  It  was  shown,  with- 
out any  pretense  of  contradiction,  that  the 
Republican  party  had  a  corruption  fund  of 
about  f 14,000  for  use  at  the  polls  on  election 
day.  This  money  was  sent  to  the  various 
precincts,  and  placed  In  the  hands  of  the 
trusted  campaign  workers,  and  none  of  It 
ever  came  back  to  those  who  sent  It  there. 
All  day  long  every  indlcatlou  that  bribery 
was  being  carried  on  was  manifest  at  most 
of  the  precincts,  and  we  think  the  use  of  tbla 
large  amount  of  money  on  election  day,  with 
no  testimony  that  It  was  spent  for  legitimate 
purposes.  Itself  Justifies  the  conclusion,  under 
the  drcumstancra  of  this  case,  that  the  brib- 
ery was  BO  widespread  and  univorsal  as  to 
make  it  Impossible  to  t^  wbo  was  legally 
^eeted. 

In  the  argomoit  at  the  bar  It  was  stated, 
and  not  denied,  that  although  fraud  and  brib- 
ery were  as  openly  carried  on  at  the  elec- 
tion under  consideration  and  wltb  as  little 
apparent  desire  for  concealmmt  as  rells^oua 
eervlces  are  usually  conducted  in  churches, 
not  one  of  the  guilty  parties  has  ever  been 
Indicted,  nor  has  there  been  taken  any  other 
steps  looking  toward  thtir  punltOimait  for 
their  open  and  brasra  vl(^tlon  of  the  stat- 
utes relating  elections.  One  party  was 
Just  as  guilty  as  Uie  other;  the  difference  In 
th^r  guilty  conduct  b^g  only  one  of  d^ree, 
not  of  quality.  Thwe  Is  no  room  lo  tbis  case 
for  the  philosophy  of  the  political  casuist, 
who,  having  acc^ted  money  from  both  sides 
for  his  vote,  Justifies  his  finally  voting  tot 
the  one  who  paid  the  smaller  sum  by  saying 
that  he  desired  to  uphold  the  party  which 
was  least  corrupt  There  is  no  more  danger^ 
ous  enemy  to  govranment  by  the  people  than 
the  crime  of  bribery.  The  corrupt  use  of 
money,  not  only  saps  the  moral  Integrity  of 
the  weak  and  vacillating,  bnt  it  discourages 
the  upright  and  strong.  A  good  citizen  can- 
not well  be  blamed  if  he  ceases  to  be  lnt»- 
ested  In  an  election  where  his  vote  can  count 
for  nothing,  or  be  offset  by  the  vote  of  the 
purchased  chattel  of  the  political  corruptlon- 
ist  That  such  practices  as  this  record  dis- 
closes can  be  carried  on  with  Impunity  la  a 
sad  conunentaiy  on  the  want  of  eflicleat  ea- 
forcment  of  the  laws  In  the  community 
where  they  took  place. 

A  carefnl  reading  of  this  record  leaves  no 
doubt  In  our  minds  that  the  statement  of 


facts  found  by  the  trial  Judge  Is  more  than 
sustained  by  the  evidence;  and,  this  being 
true,  under  the  statute  It  must  follow  that 
bis  Judgment  In  each  of  the  cases  Involved 
on  this  appeal  must  be  affirmed;  and  It  !•  n 
ordered. 


AMEBIOAN  HAOH.  00.  v.  FERRY. 
(Court  (a  Appeal*  of  Kentucky.  Dec  16, 1910.) 

1.  Mabtkb  and  Sebvaitt  (I  106*)  —  Safe 

PUCB— DUTT  or  MAfiTEB. 

The  master,  though  doing  work  on  the 

S remises  of  another  under  a  cootract,  owes  a 
abr  as  to  safe  place  to  work  to  bis  serrants, 
and  cannot,  without  liability,  send  one  of  tbem 
into  a  place  of  danger,  when  he  knows  the  dan- 
ger and  that  the  servant  is  I^orant  of  It. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Out  Dig.  St  19&^;  Dec.  Dig.  I 
106.*] 

2.  Maettik  akd  SBBVAirr  (|  106*)— Dorr  or 

MASTEB  as  to  SEBVANT'S  SAVBTr. 

The  master,  who  contracts  to  do  worii  on 
the  premises  of  another,  most  exercise  ordinary 
care  for  the  safet;  of  us  servant  there,  do  less 
than  on.  bis  own  prcmlsas. 

[Ed.  Note.— For  other  caass,  see  Master  and 
Servant,  Cent  Dig.  H  19S-U8;  De&  Dig.  i 
106.*] 

3.  Mastbb  Ann  Servant  (i  100*)— Masteb's 

RePBBSEKTATIVE  —  lilABIUTT  IDB  NeGLI- 
O^NCB. 

One  whom  a  master  sent  with  laboren,  and 
in  chane  of  tbem,  to  do  certain  woA,  and  who 
directed  the  worii,  In  so  doing  represented  the 
master;  so  that  toe  master  is  liable  for  injury 
to  one  of  the  leboren  throagh  such  lepresente- 
tive's  negUgeace  in  rendering  unsafe  colls,  which 
were  to  be  taken  down,  by  Caking  oat  bolts 
which  supported  them,  and  not  prooplng  them, 
and  then,  when  be  knew  they  were  m  an  unsafe 
condition,  sending  the  laborer,  who  knew  noth- 
ing of  the  danger  of  the  work,  to  work  on  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  4^^4;  Dec.  Dig.  f 
190.*] 

4.  Masteb  and  Sebvant  10ft*>— Dnrr  to 

FUBNISH  SaIX  AfFUANCES. 

The  master's  duty  to  fumlsli  the  servant 
reasonably  safe  ain^iances  to  work  with  Is  not 

assignable. 

[Ed.  Note— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  176;  Dec  Dig.  |  10&*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  Louis  Ferry  against  tiie  Ameri- 
can Machine  Com[>any.  Judgment  for  plain- 
tiff and  defradant  appeals.  Affirmed. 

Edelen  &  Davis  and  O'Neal  &  O'Neal,  for 
appellant  Edwards,  Ogdoi  tt  Peak,  for 
appellee^ 

HOBSON,  J.  The  American  Ice  Compuiy 
had  at  Ite  plant  In  LonlavUle  a  tank  which 
had  In  it  colls  of  heavy  Inm  i^pe  five  or  ^ 
feet  high,  and  In  aU  five  or  six  Ceet  wld& 
The  pipe  had  become  bad,  and  the  Ice  Com- 
pany made  a  omtract  with  the  American  Ma- 
chine Company  to  take  oat  the  coils  and  pnt 
in  new  ones,  Tbe  Machine  Company  sent 
a  crew  of  men  to  the  Ice  plant  to  take  out 
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tbe  old  cotla.  Louie  Ferry  was  a  laborer 
in  this  crew,  and,  according  to  Us  proof, 
WiUIam  Knesler  was  the  foreman  of  the 
cTew.  When  they  got  there.  Kuealer  bad 
them  first  take  down  the  tank.  He  then  had 
them  take  out  the  bolts  which  held  the 
heavy  iron  colls  In  position.  When  these 
bolts  were  taken  out,  there  was  nothing 
to  hold  them  up  except  gravity.  The  colls 
set  near  one  wall,  and  Kuesler  ordered  Fer- 
ry to  go  to  that  point  and  remove  certain 
tape,  which  had  to  be  takm  off  In  order  to 
take  the  colls  apart,  as  they  were  too  heavy 
to  be  taken  down,  except  In  sections.  While 
Perry  was  doing  this  work,  with  bis  back  to 
Kuesler  and  the  other  men,  Kuesler  and 
one  of  them  began  taking  off  a  section  of 
one  of  the  coils  on  the  opposite  aide.  Th^ 
finally  got  to  a  section  which  was  rusted 
and  would  not  come  off.  To  get  it  off  Kues- 
ler and  the  man  got  a  piece  of  timber  and 
undertook  to  prize  It  off  with  the  timber 
resting  against  tbe  other  colls.  When  they 
did  this,  the  force  they  exerted  caused  the 
coUb  to  topple  over  on  Ferry,  and  he  was 
fastened  between  them  and  the  wall.  Both 
his  legs  were  broken,  and  it  was  some  time 
before  they  could  extricate  him.  He  was 
confined  In  an  Infirmary  four  months.  Aft- 
er this  be  walked  on  two  crutches  for  a 
year,  and  at  the  trial  walked  with  some  dif- 
ficulty with  a  cane.  'The  medical  testi- 
mony was  to  the  effect  that  his  injuries 
were  permanent,  and  that  one  of  his  legs 
would  never  be  strong  again.  He  brought 
this  suit  against  his  employer,  the  American 
Machine  Company,  and  recovered  a  judg- 
ment for  $2,900.  The  Machine  Company  ap- 
peals. 

The  court  instructed  the  Jury  In  sab- 
stance  that  It  was  the  duty  of  the  Macblne 
Company  to  use  ordinary  care  to  provide 
Ferry  a  reasonably  safe  place  in  which  to 
do  his  work,  and  to  exercise  ordinary  care 
to  keep  the  place  In  a  reasonably  safe  con- 
dition during  the  time  that  be  was  required 
to  work  there.  It  Is  Insisted  that  tbe  court 
erred  in  so  Instructing  the  jury,  because  the 
place  where  Ferry  was  working  was  not 
on  tbe  premises  of  the  Machine  Company. 
But  we  do  not.  see  that  this  makes  any  dif- 
ference. It  is  the  duty  of  the  master  to  use 
ordinary  care  for  the  safety  of  his  servant 
He  cannot  with  impunity  send  him  into  a 
place  of  danger,  when  he  knows  the  danger 
and  knows  the  servant  is  Ignorant  of  it 
The  evidence  shows  that  the  usual  way  of 
taking  down  such  colls  Is  to  prop  them  with 
timbers  after  the  bolts  are  taken  out  The 
Irons  weighed  something  like  2,500  pounds, 
and,  when  the  supports  which  held  them  iu 
position  were  removed,  were  liable  to  fall 
over,  unless  secured  in  some  way.  It  was 
tbe  duty  of  the  master  to  use  ordinary  care 
to  secure  the  colls  as  the  work  progressed, 
so  that  tbe  laborers  who  were  seat  to  work 
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about  them  would  not  be  needlessly  In  dan- 
ger. The  master  who  contracts  to  do  work 
on  the  premises  of  another  must  exercise 
ordinary  care  for  the  safety  of  his  servants 
ther^  no  less  than  on  bis  own  premises. 
It  is  true  that  where  the  danger  is  created 
by  the  servant  himself  In  the  progress  of 
the  work,  the  master  is  not  required  to  guard 
against  this.   But  that  Is  not  this  case. 

There  was  sufficient  evidence  to  submit 
to  the  jury  the  question  whether  Kuesler 
was  foreman  of  the  defendant,  in  charge 
of  the  men  making  the  repairs,  wbose  orders 
the  plaintiff  was  required  to  obey.  If  Kues- 
ler was  seut  there  with  the  laborers,  and  in 
charge  of  them,  and  directed  the  work,  he 
In  doing  so  represented  tbe  master.  The 
duty  to  furnish  the  servant  reasonably  safe 
appliances  to  work  with  is  not  assignable, 
and  the  master  Is  liable  to  Ferry,  If  Kuesler 
rendered  the  colls  unsafe,  and  when  he  knew 
they  were  in  an  unsafe  c<Htdltion  assigned 
Ferry  to  work  upon  them,  the  latter  being  ig- 
norant of  tbe  danger.  The  proof  was  clear 
that  Ferry  was  a  mere  laborer,  and  knew 
nothing  of  the  danger  of  the  work;  that  the 
danger  had  been  created  by  the  master; 
and  that  if  the  proper  precautions  bad  been 
taken,  the  Injury  to  Ferry  would  not  have 
occurred.  We  do  not  see  that  tbe  court  erred 
in  the  Instruction  given  the  jury,  or  that  on 
the  evidence  the  verdict  should  be  disturbed. 

Judgment  affirmed. 


SUPREME  LODGE  K.  P.  v.  BRADLEY. 
(Court  of  Appeals  of  Kentucky.   Dec.  16,  1910.) 

1.  INSCBANCB  (5  817*)  —  Featirnal  Ikbxtb- 

ANCB  — FBAUDtTLBNT  BSPBESEHTATIONS  BY 
APFUOANT— BUBDEN  OT  FSOOr. 

A  fraternal  insuranee  order,  seeking  to  de- 
feat a  recovery  on  a  policy  oq  the  ground  of  the 
fraud  of  tbe  member  in  making  false  state- 
ments in  the  application,  sUpalating  that  the 
statements  are  warranted  to  be  true,  has  the 
burden  of  proving  tbe  fraud  by  proving  that  the 
statements  are  false. 

[Ed.  Note.— For  other  cases,  see  InsnraQce, 
Cent.  Dig.  S9  1990-2002;  Dee.  Dig.  §  817.*] 

2.  INBDRANCB  (S  723*)  —  Fbatebnal  Insub- 
ANCB— Right  to  Belt  ok  ^atemehts  in 
Appucations. 

A  bratemal  insurance  order,  iBsulng  a  pol- 
icy to  an  applicant,  may  rely  on  tbe  correctness 
of  the  statements  in  the  application,  stipulating 
that  the  statements  are  warranted  to  be  true. 

[Ed.  Note.— For  other  caaea,  see  Insurance, 
Cent.  Dig.      l85d-1865;  Dec.  Dig.  {  72a*] 

3.  Inbitbancb  (8  723*)  —  Fsatebnai.  Ihbub- 
ancb— False  Statements  in  Applicattok— 

e!videncb. 

An  applicant  for  insurance  stated  in  bis 
application  that  he  was  in  good  health,  had  not 
consulted  a  physician  within  five  years,  and 
that  neither  he  nor  enumerated  reladvea,  in- 
cluding sisteiB,  had  been  affected  with  tuber- 
culosis. The  statements  were  warranted  to  be 
true.  He  had  been  treated  by  several  pfaysi- 
ciana  within  14  months  before  the  date  of  tbe 
application,  and  he  had  \>een  informed  by  at 
least  one  of  them  that  he  had  tuberculosis  and 
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mDBt  Beeh  another  climate.  He  had  also  been 
treated  (or  ag^vated  bladder  trouble.  He 
knew  that  his  sister  bad  recently  died  of  tubet- 
calosis.  Held,  that  the  statements  were  false 
on  material  matters,  and  were  made  fraodu- 
lentlr,  80  as  to  relieve  insurer  front  liability. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  li  18S»-1S66;  Dec  big.  |  72S.*] 

On  petition  tot  itfiearlng.  Granted,  and 
former  opinion  withdrawn,  and  judgment  re- 
Tersed  and  remanded. 

Tor  former  opinion,  see  117  S.  W.  275. 
R.  A.  Tbomtou.  for  appellant  C.  F.  Spenc- 
er and  D.  Lk  Pendleton,  for  ai^Ieei 

LASSING,  J.  On  April  12,  1905,  Kinney 
Bradley,  a  member  of  "Red  River  Lodge  No. 
70,  Knights  of  Pythias,  of  the  Grand  Etomaln 
of  Kentucky,"  made  application  for  member- 
ship In  section  No.  4431  of  the  Endowment 
Rank,  Knights  of  Pythias,  and  for  Insurance 
to  the  amount  of  $1,000.  The  application  was 
made  out  on  printed  blanks.  In  the  applica- 
tion were  a  number  of  questions  to  be  an- 
swered by  the  applicant  to  the  medical  ex- 
aminer. These  questions  were  severally  an- 
swered by  him.  The  application,  among  oth- 
er provisions  and  agreements,  contained  the 
following:  "That  I  [the  applicant]  am  in 
sound  mental  and  physical  condition ;  and  it 
Is  further  declared  that  the  foregoing  answers 
and  statements,  whether  written  In  my  own 
hand  or  not,  together  with  the  answers  and 
statements  made,  or  to  be  made,  to  the  medi- 
cal examiner  in  continuance  of  this  applica- 
tion, are  warranted  to  be  full,  complete,  and 
true,  and  shall,  together  with  all  the  agree- 
ments hereinafter  made,  form  the  basis  of 
any  certlflcate  of  membership  issued  hereon. 
•  *  *  It  is  agreed  by  myself,  and  binding 
upon  all  parties  who  may  hereafter  become 
interested,  that  if  any  statement  In  this  ap- 
plication, or  to  the  medical  examiner,  or  In 
any  certificate  of  health  that  may  be  here- 
after given,  or  in  the  proofs  of  loss  or  death, 
by  w'hich  any  certificate  of  membership  Is- 
sued hereon  matures,  Is  untrue,  •  «  • 
said  certificate  shall  be  null  and  void,  and 
alt  right,  title,  and  interest  in  and  to  the 
same,  as  well  as  the  rights  of  my  heirs  and 
beneficiaries  to  the  benefits  and  privileges  ac- 
cruing to  members  In  good  standing  in  this 
rank,  shall  be  forfeited."  Said  application 
also  contained  certain  questions,  addressed 
by  the  medical  examiner  to  the  applicant, 
and  relative  to  the  answers  to  these  ques- 
tions the  applicant  signed  the  following 
agreement:  "It  is  hereby  agreed  that  all  the 
foregoing  statements  and  answers  made  to 
the  medical  examiner  are  warranted  to  be 
true,  and  are  offered  to  the  Endowment  Rank 
as  a  consideration  of  the  contract." 

The  application  and  medical  lamination 
were  promptly  forwarded  to  the  company, 
and  on  the  24th  of  April  following  a  policy 
for  fl,000  was  Issued  to  him,  and  upon  de- 
livery thereof  he  snbscrlbed  to  the  following 


(Ky. 

Indorsement  on  said  policy:  "I  her^y  accept 
this  certificate  of  membership,  subject  to  all 
the  conditions  therein  contained."  The  policy 
was  made  payable  to  Lonle  Bradley,  brother 
of  the  applicant,  Kinney  Bradley,  and  pro- 
vided, among  other  things,  that  upon  the 
death  of  Kinney  Bradley  It  would  pay  the 
sum  of  "$1,000,  out  of  the  endowment  fund 
of  the  rank,  in  accordance  with  and  under 
the  laws  governing  the  payment  of  benefits, 
upon  due  notice  and  satisfactory  proof  of 
death  and  good  standing  In  the  rank  at  the 
time  of  death,  and  a  full  receipt  and  sur- 
render of  this  certificate,  subject,  however,  to 
the  conditions  and  agreements  subscribed  to 
by  said  member  in  his  application.  •  •  • 
And  It  is  understood  and  agreed  that  any  vio- 
lation of  the  written  mentioned  conditions, 
or  the  requirements  of  the  laws  now  or  here- 
after In  force  governing  this  rank,  shall  ren- 
der this  certificate  and  all  claim  thereunder 
null  and  void,  and  the  said  Endowment  Rank 
shall  not  be  liable  for  the  above  sum  or  any 
part  thereof." 

In  the  application  the  following  questions 
were  addressed  to  the  applicant,  and  answer- 
ed by  him  as  Indicated: 

"8.  (a)  Are  you  now  in  good  health?  Ans. 
Yes. 

"0.  (a)  Have  you  consulted  a  physician 
during  the  last  five  years?  (a)  Ans.  No.  (b) 
Vfhen  and  for  what  disease?  (b)  Ans.  No. 
(c)  Give  the  name  and  residence  of  such  phy- 
sician,  (c)  No  answer." 

"11.  Have  any  of  your  grandparents,  uncles, 
aunts,  parents,  brothers,  or  sisters  been  af- 
filcted  with  consumption,  raising  of  blood, 
rheumatism,  insanity,  or  with  pulmonary, 
scrofulous,  tuberculous,  cancerous,  or  any 
hereditary  disease?  If  so  state  partlculars.- 
Ans.  No. 

"12.  Have  you  ever  been  afflicted  with  any 
of  the  following  complaints  or  diseases; 
*  *  *  (b)  Asthma,  bronchitis,  pneumonia, 
pleurisy,  consumption,  spitting  of  blood,  ha- 
bitual cough  or  expectoration,  shortness  of 
breath,  palpitation  or  any  disease  of  the 
throat,  heart,  or  lungs,  (b)  Ans.  No.  (c) 
Jaundice^  chronic  diarrhoea  or  constipation, 
fistula,  piles,  gallstones  or  gravel,  renal  or 
hepatic  oollc,  dropsy,  syphillB,  or  strlctnre. 
or  any  disease  of  the  alimentary,  genital,  or 
urinary  organs?   (c)  Ans.  No. 

"18.  *  •  •  (b)  Have  you  had  any  illness 
or  injury,  other  than  as  stated  by  you  in  Q. 
12,  or  undergone  any  surgical  operation?  If 
so,  state  particulars.   Ans.  No." 

The  applicant  died  on  December  24,  1905, 
from  tuberculosis  of  the  lungs  and  cystitis, 
supposed  to  be  of  tubercular  origin.  In  doe 
time  proofs  of  death  were  furnished  by  the 
benefldary,  Louie  Bradley,  and  payment  of 
the  policy  demanded.  The  proofs  of  loss  con- 
sisted of  the  statement  by  the  benefldaiy  and 
the  certificate  of  the  attending  physician. 
Each  of  these  showed  that  the  deceased  died 
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of  tubercQlosIs,  and  certain  statementB  In 
each  were  so  mncb  at  variance  with  state- 
ments that  had  been  made  by  the  applicant 
as  to  cause  the  company  to  Bet  on  foot  an  In- 
quiry, which  resulted  In  such  dlscloeuree 
that  it  declined  to  pay  the  policy  on  the 
ground  that  it  had  been  procured  through 
fraud  and  misrepresentations  practiced  upon 
It  by  the  applicant  Suit  was  instituted  in 
the  Powe)I  drcutt  court  to  enforce  Its  pay- 
ment The  company  pleaded  the  fraud.  Up- 
on this  Issue  the  case  was  tried,  with  the  re- 
sult that  the  plaintiff  recovered  a  verdict  for 
the  amount  of  the  iwllcy.  Upon  appeal  to 
this  court  the  Jud^rat  was  reversed,  be- 
cause the  trial  court  refused  to  permit  the 
application  and  proofs  of  loss  to  be  read  as 
evidence.  The  opinions  in  the  former  cases 
are  to  be  found  in  107  S.  W.  209,  82  Ky.  Law 
Rep.  743,  and  in  109  S.  W.  1178.  33  Ky.  Law 
413.  Upon  the  return  of  the  case  it  was 
tried  again,  with  the  same  result  as  upon  the 
first  trial;  and  again  the  company  ap[>ealedL 
The  judgment  upon  the  second  appeal  was 
affirmed  on  March  19.  1909.  117  S.  W.  275. 
We  were  asked  In  a  petition  for  rehearing 
to  withdraw  that  opinion,  and  upon  consid- 
eration tbat  was  done  The  case  Is  now 
before  as  for  determination. 

It  is  most  earnestly  Insisted  for  appellant 
that  each  of  the  answers  to  the  five  questions 
in  the  application  above  referred  to  were 
both  material  and  false,  and  that  the  an- 
swers to  at  least  four  of  them  must  have 
been  known  to  be  false  by  deceased  at  the 
time  he  made  them;  and,  this  being  so,  no 
recovery  should  be  permitted.  The  burden 
was  upon  the  company  to  prove  Its  charge  of 
fraud,  and  this  it  could  only  do  by  showing 
that  statements  made  to  It  at  the  time  the 
policy  was  issued  were  false.  Hence,  when 
the  application  was  not  permitted  to  be  read 
as  evidence,  the  foundation  upon  which  the 
company  rested  its  case  was  destroyed,  and 
in  the  case,  as  presented  here  on  the  former 
appeal,  tiiere  was  no  substantial  evidence  to 
support  the  defense;  But  on  the  contrary, 
while  there  was  much  evidence  tending  to 
show  that  deceased  had  tuberculosis  at  the 
time  the  application  for  the  Insurance  was 
made  and  when  the  policy  was  issued,  and 
that  a  sister  had  died  from  tuberculosis,  still 
these  tects.  though  established  beyond  ques- 
tion, could  not  be  considered  as  establishing 
the  proposition  that  a  fraud  had  been  perpe- 
trated upon  the  company.  Certainly,  with 
the  evidence  in  that  condition,  the  court 
would  not  have  been  warranted  in  Instructing 
the  Jury  to  And  for  the  defendant  But  on 
the  contrary,  if  it  had  not  been  for  the  error 
committed  in  refusing  to  permit  the  applica- 
tion and  proofs  of  loss  to  be  read  as  evi- 
dence, the  case  would  liave  been  affirmed, 
because  the  burden,  under  the  state  of  the 
pleadings,  was  iqKm  the  defendant,  and  not 
the  plalntur. 

But  upon  the  present  record  an  entirely 
OtOennt  state  of  facts  is  presented.   It  is 


shown  beyond  question  and  without  contra- 
diction that  the  deceased  bad  been  treated 
for  tubercular  bronchitis  and  cystitis  for 
some  time  before  he  made  this  application; 
that  he  had  been  advised  by  his  physician 
that  he  was  In  a  bad  condition  of  health, 
and  that  it  was  advisable  for  him  to  go  to 
a  warmer  climate;  that  If  he  did  so  he  might 
recover ;  ahd  tbat  he  should  not  come  back. 
One  physician,  who  treated  him  In  the  sum- 
mer of  1906^  testlAed  that  he  had  cystitis. 
StlU  another,  who  treated  him  In  March, 
1904,  testlfled  that  he  also  treated  his  sister 
In  her  last  Illness,  and  that  she  died  of  tu- 
berculosis. And  another  physician,  wbo 
treated  him  In  1904,  and  also  In  April,  1905, 
testified  that  he  had  cystitis  and  was  unable 
to  wotk,  and  that  from  his  family  history  he 
concluded  that  the  cystitis  was  of  tubercular 
origin.  Dr.  Bullock,  of  Lexington,  who  treat- 
ed him  in  August,  1905.  testified  that  he  had 
cystitis  and  tuberculosis  of  the  longs  In  an 
advanced  stage,  and  that  the  disease  bad 
apparently  been  of  several  months'  duration. 
Yet,  in  spite  of  this  condition,  In  his  applica- 
tion he  stated  that  he  bad  consulted  no  phy- 
sician during  the  last  five  years  for  any  dis- 
ease wbatevw,  that  be  was  in  good  liealtb, 
that  be  had  none  of  a  long  list  of  dlseasee, 
and  particularly  no  bronchitis  or  consump- 
tion, and  tbat  ntme  of  bis  family,  blood  re- 
lations, bad  died  of  consumption.  It  Is  pos- 
sible tbat  he  might  have  been  deceived  as  to 
bis  condition  ot  health,  and  tbat,  in  stating 
that  he  was  In  good  bealtli,  told  what  be  be- 
lieved to  be  the  truth.  But  as  to  his  an- 
swers to  the  other  questlfns  the  ccmclnsios 
Is  irresistible  tbat  be  must  bave  known  tbat 
they  were  not  true.  Not  one  scintilla  of  evi- 
dence is  offered  by  the  plaintiff  to  show  tbat 
these  answMs,  or  any  one  of  them,  were 
true,  and  although  it  is  estabUsbed  by  the 
testimony  of  five  witnesses  that,  if  truthful 
answers, ha4  beoi  made  to  these  questions, 
no  Insnnnce  OHDpany  would  bave  accepted 
the  risk,  plaintiff  baa  offered  no  evidence  to 
the  contrary. 

Upon  this  state  of  the  record,  what  are 
the  rights  of  the  parties?  The  appellant,  of 
course,  did  ntH  know  the  applicant  personal- 
ly, and  hence  d^anded  of  him  certain  Infor- 
mation, in  order  that  It  might  determine 
whether  or  not  he  was  a  desirable  Insurable 
risk.  This  Information  he  volunteered  to 
give,  and  vouched  for  Its  accuracy  and  truth, 
and  the  company  had  a  right  to  rely  upon 
Its  correctness.  If  it  did  so,  and  issued  the 
policy  on  the  faith  thereof,  then  clearly  no 
recovery  should  be  allowed,  If  this  informa- 
tion In  vital  and  material  respects  was 
false.  The  statement  that  he  had  not  been 
treated  by  any  physician  during  the  5  years 
next  before  the  date  of  the  application  was 
certainly  known  to  him  to  be  false,  for  he 
had  consulted  no  less  than  five  different  phy- 
sicians during  the  14  months  before  tbat 
date,  and  he  bad  been  told  by  at  least  one 
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of  them  tbat  he  had  pulmonary  trouble  or 
tnberclee  of  the  bronchial  tubes,  and  that 
he  must  go  to  a  different  climate  if  he  hoped 
to  recover.  He  was  likewise  being  treated 
for  an  Inflammation  of  the  bladder,  or  cys- 
titis, and,  Judging  from  the  number  of  phy- 
sicians whom  he  consulted,  it  must  have 
been  of  an  aggravated  nature;  and  although 
he  stated  that  his  health  was  goo>d  when  the 
application  was  signed,  the  evidence  disclos- 
es that  he  consulted  a  physician  about  this 
bladder  trouble  upon  the  day  following  that 
upon  which  the  application  was  made.  So, 
too,  he  knew  that  his  sister  bad  just  recently 
died  of  tuberculosis.  All  of  this  information 
he  not  only  withheld  from  the  company,  but 
BO  answered  the  questions  as  to  preclude  any 
investigation  along  that  line,  and  led  the 
company  to  believe  that  be  was  a  "good" 
risli,  as  the  medical  examiner  reported  him 
to  b& 

Just  how  this  physician  could  have  reach- 
ed this  conclusion,  if,  in  fact,  he  made  any 
examination  at  all,  we  confess  it  Is  difficult 
to  see.  Certainly  his  ezamlnati(m  most  have 
been  of  the  most  cursory  character,  if,  In- 
deed, It  was  not  made  with  a  view  of  passing 
the  applicant  However  that  may  be,  his 
mistake  could  afford  no  excuse  for  the  false 
statements  by  the  applicant  as  to  the  con- 
dition of  his  health  at  that  time  and  during 
the  Ave  years  prior  thereto,  and  as  to  bis 
family  history.  For  the  correctness  of  tbe 
answers  to  these  questions  he  alone  was  re- 
sponsible, and  though  the  physician  to  whom 
he  made  them  failed  to  dlscmi  the  presence 
of  any  ailmoit  which  might  affect  the  risk, 
still  the  company  was  mtltled  to  tbe  truth 
in  regard  to  the  questions  asked,  in  order 
that  It  might,  from  such  Inftmuatlon  and 
the  medical  examination,  and  any  otbor  facts 
at  Its  ctMumatMl,  determine  whether  or  not  it 
desired  to  take  the  riA.  There  can  be  no 
doubt  that  he  would  bare  been  dedlned  if 
the  cranpany  bad  known  Uiat  he  feod  Just 
lost  a  sister  with  consumption  and  that  be 
himself  for  sope  time  bad  been  treated  by 
differrat  physicians  for  tuberculosis  and  cys- 
titis. The  evidence  upon  this  i»olnt  la  con- 
clusive. No  rentable  company  would  Insure 
a  subject  with  sucb  a  personal  and  family 
history. 

This  being  true,  It  Is  apparent  that  each 
of  the  answers  to  these  semal  questions 
was  not  only  material,  but  of  vital  Import- 
ance In  tbe  execution  of  tbe  contract  If 
answered  correctly,  tbe  ccmtract  would  not 
taave  been  entered  Into;  and,  as  tb^  were 
answered  falsely,  tbe  contract  based  thereon 
should  not  be  upheld,  for  to  permit  a  recov- 
ery under  such  a  state  of  facts  would  be  to 
put  a  premium  upon  fraud  and  ratify  and 
approve  Its  perpetration.  This  court  has 
frequently  held  that  where  representations 
made  by  an  applicant  for  Insurance  have 


been  false  In  material  respects  as  to  the  con- 
dition of  the  health  of  the  applicant,  no  re- 
covery would  be  permitted.  Brisou  v.  Metro- 
politan Life  Ins.  Co.,  115  S.  W.  785;  Illinoia 
Life  Ins.  Co.  v.  De  Lang,  124  Ey.  569,  99  S. 
W.  616,  80  Ky.  Law  Rep.  753;  Provident  Sav- 
ing Life  Assurance  Society  v.  Wbayn^  98  8. 
W.  1049,  29  Ky.  Law  Rep.  160. 

A  stronger  case  of  mlsr^resentatlcns  Is 
here  presented  than  that  disclosed  by  the 
record  of  any  of  the  cases  to  which  we  have 
been  died,  or  to  which  our  attention  has 
been  called.  The  answers  to  every  question 
that  was  calculated  to  bring  home  to  the 
company  notice  of  the  applicant's  real  physi- 
cal condition  and  his  family  history  were  not 
only  such  as  studiously  concealed  It  but  the 
answers  made  to  such  questions  were  abso- 
lutely false,  and  must  have  been  known  by 
the  applicant  to  be  so.  We  conclude  that  up- 
on this  showing  a  peremptory  Instmctfon 
should  have  been  given. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent 
herewith. 


BULLOCK  LUBfBER  CO.  v.  HABBURT 
LUMBER  CO. 

MABBURT  LUMBER  GO.  T.  OUMNINQ- 
ELAM. 

(Court  of  Appeals  <a  Kentucky.  Dec.  16,  lOlOi) 

1.  BAHJCENT  (I  11*)— fiTORAGS  OW  LultBEB— 

DuTT  or  Bajlbb. 

Plaintiff,  OQ  ft  sale  of  lomber,  having  by  a 
misnndentanding  shipped  mnch  more  than  had 
been  ordered,  the  whole  was,  by  direction  of  the 
buyer,  unloaded  and  stacked  by  a  lumber  com- 
pany in  its  yard,  and  tbe  boyer  turned  over  tbe 
surplus  to  the  lumber  company,  whose  act  in 
receiving  it  was  ratified  by  plaintiff.  Held. 
that  the  lumber  company  owed  plaintiff  tiie 
duty  to  take  ordinary  oare  of  the  lumber. 

[Ed.  Note.— For  otiier  cases,  see  Bailment 
Dec.  Dig.  S  II-*] 

2.  Bahjoent  0  5*>-4(T0KA0n  of  Ijumvm— 

ACCODNTlNa. 

Plaintiff  having  sold  lumber  and  by  mistake 
shipped  much  more  than  had  been  ordered,  the 
whole  was,  by  direction  of  the  buyer,  delivered 
to  a  lumber  company.  Thereafter  the  buyer  ac- 
cepted a  part  of  It,  and  turned  over  the  remain- 
der to  the  lumber  company,  whose  act  in  re- 
ceiving It  was  ratified  by  plaintiff.  Held  that 
as  it  was  reasonably  certain  that  the  lumber 
company  knew  what  dispoeidon  had  been  made 
of  said  lumber,  it  was  its  duty  to  make  an  ac- 
counting to  plaintiff,  or  to  famish  him  infor* 
mation  upon  whid)  an  aeconnting  could  be 
made. 

[Ed.  Note.— For  other  cases,  see  Ballmoit 
Dec.  Dig.  I  5.*] 

a  Sales  (|  164*)  —  PoBoaASB  or  LuicBn  — 

OVEBSHIPUEHT— LtABIXITT  OF  PORCHASSB. 
Where  tbe  surplus  of  an  overahlpment  of 
lumber  to  a  buyer  was  turned  over  by  him  to  a 
lumber  company,  and  the  act  was  ratified  by 
the  seller,  the  bn^r  was  liaUe  to  tbm  exteatt  w 
hia  order  alone. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dee. 
Dig.  i  1G4.*] 
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Appeals  from  Circuit  Court,  Jefferson 
Coanl7.  Chancery  Branch,  First  Division. 

Action  by  the  Marbary  Lumber  Company 
against  R.  M.  Cunningham  and  the  Bul- 
lock Lumber  Company.  From  a  judgment 
for  plalntUf'  against  the  Bullo<^  Lumber 
Company  alone,  plaintiff  and  said  Bullock 
Lumber  Company  separately  appeal.  Af- 
firmed. 

L.  A.  Hickman,  for  appellant  Ballo<&  Lum- 
ber Co.  Thum,  Clark  &  Roy,  for  appellant 
Marbnry  Lumber  Go.  G.  B.  Seymour,  for 
appellee. 

CARROLL,  J.  These  two  appeals  will  be 

disposed  of  together. 

In  March,  1906,  Cunningham,  who  Is  a 
lumber  merchant  In  Loulsrllle,  ordered  from 
the  Marbury  Lumber  Company,  of  Alabama, 
a  large  quantity  of  lumber,  specifying  In 
feet  the  quantity  wanted.  The  lumber  was 
shipped  In  car  load  lots,  and  arrived  at  Lou- 
isville at  different  times  during  the  spring 
and  early  summer  of  1906.  The  Marbury 
Lumber  Company  misread  and  misconstrued 
the  order  of  Cunningham  to  call  for  "pieces" 
In  place  of  "feet,"  and  so  they  shipped  a 
great  deal  more  lumber  than  he  ordered. 
While  the  lumber  was  being  shipped,  Cun- 
ningham made  an  arrangement  with  the 
BulIo(&  Lumber  Company,  who  had  a  lum- 
ber yard  In  Loalsvllle,  to  unload  the  lumber 
and  stack  It  In  their  yard.  Quite  a  corre- 
spondence ensued  between  Cunningham  and 
the  Marbnry  Lumber  Company  in  reference  to 
the  orershlpment  of  lumber  and  Cunning- 
ham's liability  therefor,  and  some  corre- 
spondence and  a  good  many  Interviews  were 
bad  between  the  Marbnry  Lumber  Company 
and  the  Bullock  Lumber  Company  in  ref- 
erence to  this  lumber.  Finally,  being  un- 
able to  adjust  the  matter,  the  Marbury  Lum- 
t>er  Company  brought  this  suit  against  Cui^ 
ningbam  and  the  Bullock  Lumber  Company. 

In  Its  petition  It  set  out  In  substance  that 
Ounnlngbam  had  accepted  a  part  of  the  lum- 
ber, and  a  part  of  It  he  delivered  to  the  Bul- 
lock Lumber  Company;  but  It  did  not  know 
how  much  It  had  accepted,  or  how  much 
had  been  delivered  to  the  BuUodc  Lumber 
Company,  although  It  ratified  and  accepted 
his  acts  In  delivering  the  lumber  to  the  Bul- 
lock Lumber  Company.  The  Bullock  Lum- 
ber Company  answered,  traversing  In  every 
particular  so  much  of  the  petition  as  sought 
to  make  It  liable.  Cunningham,  In  his  an- 
swer, among  other  things,  set  out  that  be 
bad  accepted  and  paid  for  all  the  lumber 
ordered  by  him,  and  that  the  overshlpment 
was  turned  over  to  the  Bullock  Lumber 
Company,  which  company  was  accepted  by 
the  Marbnry  Lumber  Company  as  Its  ag«it. 

After  the  pleadings  had  been  made  up, 
and  some  proof  taken,  the  court  referred  the 
matter  to  a  commissioner,  '^itb  Instructions 
to  ascertain  and  ^arge  each  defendant  with 
whatever  of  this  lumber  be  or  It  shall  have 
received,  giving  proper  credits  for  payments." 


The  commissioner  reported  that  neither  Cun- 
ningham nor  the  Bullock  Lumber  Company 
would  make  a  satisfactory  showing  as  to  t^e 
quantity  of  lumber  each  of  them  had  re- 
ceived; but  after  ascertaining,  as  was  eas} 
to  do,  the  amount  of  lumber  shipped,  and 
deducting  therefrom  the  amount  received  by 
Cunningham,  and  the  amount  sold  to  other 
parties,  the  commissioner  found  that  the 
value  of  the  lumber  that  the  Marbury  Lum- 
ber Company  had  not  received  payment  for 
was  fl,048.22.  But,  on  account  of  the  fail- 
ure of  Cunningham  and  the  Bullock  Lum- 
ber Company  to  show  how  much  of  this  lum- 
ber unpaid  for  each  of  them  had  received, 
the  commissioner  was  unable  to  and  did  not 
determine  how  much  each  of  them  should 
be  dialled.  He  further  found  that  there 
was  in  the  yard  of  the  Bullodi  Lumber  Com- 
pany, undisposed  of.  8,939  feet 

Upon  this  report,  the  chancellor  held  that 
the  Marbury  Lumber  Company  was  the 
owner  of  and  entitled  to  the  8,939  feet  of 
lumber  In  the  yard  of  the  Bullock  Lumber 
Company,  which  he  valued  at  $21.50  per  hun- 
dred— ^that  being  the  price  at  which  the  lum- 
ber was  sold  by  the  Marbnry  Lumber  Com- 
pany— and,  deducting  the  value  of  this  lum- 
ber from  the  report  of  the  commissioner, 
he  directed  that  a  judgment  be  entered 
against  the  Bullock  Luml>er  Company  for 
$856.01.  He  further  found  that  Cunning- 
ham had  paid  the  Marbury  Lumber  Comi)a- 
ny  for  all  the  lumber  ordered  by  falm,  and 
accordingly  a  Judgment  was  entered  against 
the  Bullock  Lumber  Company  for  $^6.04, 
and  the  petition  as  to  Cunningham  was  dis- 
missed. From  this  Judgment,  the  Bullock 
Lumber  Company,  as  well  as  the  Marbury 
Lumber  Company,  appeal;  the  Bullock  Lum- 
ber Company  insisting  that  no  Judgment 
should  have  been  rendered  against  it,  and 
the  Marbury  Lumber  Company  contending 
that  a  Judgment  for  the  full  amount  prayed 
should  have  been  rendered  against  Cunning- 
ham. 

The  evidence  Is  very  clear  upon  the  propo- 
sition that  the  Marbury  Lumber  Company 
shipped  a  great  deal  more  lumber  than  Cun- 
ningham ordered,  and  It  Is  also  satisfactorily 
shown  that  Cunningham  paid  for  all  the  lum- 
ber that  he  ordered ;  so  that  there  are  only 
two  questions  in  the  case:  First,  should 
the  Marbury  Lumber  Company  have  a  judg- 
ment against  Cunningham  for  the  whole  or 
any  part  of  the  lumber,  in  excess  of  his  or- 
der? and  second,  was  It  proper  to  render  a 
judgment  against  the  Bullock  Lumber  Com- 
pany? 

There  can  be  no  doubt  ttiat  the  lumber  in 
dispute  was  unloaded  and  stacked  In  the 
yard  of  the  Bullock  Lumber  Company  by 
the  direction  of  Cunningham.  Whether  the 
Bullock  Lumber  Company  received  It  from 
Cunningham  as  a  mere  accommodation  to 
him,  or  whether  It  was  done  for  compensa- 
tion, is  not  very  material,  although  we  may 
add  that  the  Bullodc  Lumber  Company  made 
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a  charge  against  ttae  Marbnry  Lumber  Com- 
pany for  stacking  the  lumbw.  It  received 
tb^  Inmber  In  Its  yard,  and  was  therefore 
under  the  Axtty  to  the  Marbury  Lumber  Com- 
pany of  exerdslug  ordinary  care  to  take  care 
of  It  This  It  failed  to  do.  Neither  the 
Bullo<^  Lumber  Company  nor  Cunningham 
manifested  any  dlspoaltlon  to  give  Informa- 
tion as  to  what  became  of  the  lumber  after 
It  was  placed  In  the  yard.  Possibly  Cun- 
ningham did  not  know ;  but  It  Is  reasonably 
certain  that  the  Bollock  Lumber  Company 
did  know  what  disposition  was  made  of  it, 
and,  having  this  knowledge,  It  was  their 
dnty  to  make  an  accounting,  or  to  fnmlsb 
Information  upon  which  an  acconntlng 
could  be  made.  This  they  failed  to  do. 
There  Is  some  evidence  that  an  agent  of  the 
Marbury  Lumber  Company  took  charge  of 
the  lumber  after  it  had  been  placed  In  the 
yard.  But  the  w^ht  of  the  testimony  is 
to  the  effect  that,  while  the  agent  di^meed 
of  some  of  this  Inmber,  for  whldi  credit 
was  duly  allowed,  the  lumber  now  In  dispute 
was  not  taken  possession  of  by  him,  but 
was  1^  in  the  yard,  where  it  was  placed. 
Without  relating  further  the  &ctB,  It  seems 
to  us  that  the  Judgment  against  the  Bullock 
Lumber  Company  is  correct 

As  to  Cunningham,  it  appears  that  he  did 
not  personally  have  anything  to  do  with 
the  lumber  that  was  stacked  hi  the  yard; 
that  the  custody  and  control  of  it  was  turned 
over  by  him  to  the  Bullock  Lumber  Com- 
pany. And.  as  Cunningham  paid  for  the 
lumber  that  he  ordered,  he  should  not  be 
held  accountable  for  the  Inmber  he  did  not 
order,  In  view  of  the  fact  that  he  delivered 
this  lumber  to  the  Bullock  Lumber  Compa* 
ny,  and  It  accepted  the  same,  and  Its  action 
in  so  doing  was  ratified  1^  the  Marbury 
Lumber  Company. 

The  commissioner  reported  in  dae  form 
that  he  was  engaged  13  days,  but  he  was 
allowed  f66.  He  should  have  been  allowed 
$39,  and  the  Judgment  giving  htm  $65  should 
be  reduced  to  $39. 

niK>n  the  whole  case,  we  see  no  reason  for 
disturbing  the  finding  of  the  chancellor. 
Wherefore  the  Judgment  Is  each  case  1b  af- 
firmed. 


MABET  T.  SANDEIRS. 
(Court  of  Appeals  of  Kentucky.   Dec  15,  1910.) 
1.  AFPUL  and  BBBOB  (S  1234*)— DISUISSjLL— 

•Damages— Statutes— "JuDOiCKNT  fob  Pat- 
iHENT  OF  Monet." 

dv.  Code  Prac  i  764,  provides  that  on  the 
affirmance  or  dismimal  of  an  appeal  from  a 
udemcDt  for  the  payment  of  money,  the  col- 
ectlon  of  which  has  been  superseded,  10  per 
cent,  damages  on  the  amount  raperaeded  shall 
be  awarded.  Held,  that  a  jadgment  reqairing 
appellant  to  execute  a  deed  to  certain  real  es- 
tate on  payment  of  the  price  pursuant  to  a  con- 
tract of  sale,  and  if  appellant  failed  to  do  so 


that  the  court  comndiaiMier  exeeata  tte  deed, 
and  that  a  wilt  of  possearion  be  iMoed  en  be- 
half of  appellee,  was  not  a  jadgment  for  the 
payment  of  money ;  and  hence,  on  the  dis- 
missal  of  an  aiH>eal  i»  whldi  the  Judgment.hail 
been  snpersedeo,  appellee  was  not  entitled  to 
damages. 

[Ed.  Notov— For  other  eaaea,  see  Appeal  and 
Srror,  Cent.  Dig.  U  4761-47^7;  Dee.  Dig.  i 
1234.*] 

2.  APPKAI,  AHD  EbBOB  (|  1234*)— SnPEBSEDKD 
JUPOMBITT— DieMIBBAL  OW  AFFBAL  — DAHA- 
OES. 

Where,  on  appeal  from  a  decree  awarding 
specific  performance  of  a  contract  to  convey 
land,  the  appeal  was  superseded,  and  thereafter 
dismissed,  appellant  was  entiued  to  recover 
dama^  on  the  snpersedeaa  bond,  under  Civ. 
Oode  Prac.  |  748,  for  all  injuries  to  the  proper- 
ty, and  for  rent  pending  the  appeal,  of  which 
appellee  was  depnved  by  leasoa  thereof. 
_[Bd.  Note.— For  otiier  cases,  see  Appeal  and 
^o!^  Osnt  Dig.  11  4im-&rti  Dm.  Dig.  f 

Appeal  from  arcult  Ooart,  Garrard  County. 

Action  by  A.  F.  Sanders  against  Sallie  A. 
Maret  Decree  for  complainant  and  defend- 
ant appeals.  The  appeal  having  been  dis- 
missed, with  10  per  cent  damages,  appellant 
moves  to  set  aside  the  order.  Order  modified, 
and  motion  overruled. 

T^ewls  L.  Walker  and  O.  B.  Swlnebroad,  for 
appellanL  William  Hmidon,  teat  appellee; 

HOBSON,  J.  The  Judgment  appealed  from 
required  appellant  to  execute  to  appellee  a 
deed  for  certain  land  upon, bis  paying  the 
price,  $7,120,  when  the  deed  was  delivered. 
If  she  did  not  execute  the  deed,  the  commla- 
sioner  of  the  court  was  ordered  to  execute  tt 
and  a  writ  of  posseeslon  was  then  wdered  to 
issue  in  behalf  of  appellee.  Appellant  super- 
seded the  Judgment  but  did  not  file  the  rec- 
ord In  time,  and  the  appeal  was  dismissed, 
with  10  per  cent  damages. 
^  The  Judgment  was  not  a  judgment  for  the 
payment  of  money  by  appellant  and  section 
764  of  the  Civil  Code  of  Practice  does  not  ap- 
ply. It  only  applies  where  a  Judgment  for 
the  payment  of  money  by  die  appellant  is 
superseded  by  him.  The  order  awarding  10 
per  cent  damages  was  entered  by  mistake, 
and  is  set  aside. 

But  appellee  Is  entitled  to  damages  on  the 
bond  for  all  damages  to  property  or  rrat 
during  the  pendency  of  the  appeal  of  whldi 
the  appellee  Is  kept  out  of  possession  by  rea- 
Boa  of  the  appeal.  What  damages  be  may 
be  entitled  to  may  be  determined  In  an  action 
on  the  bond;  but  the  appeal  should  be  dis- 
missed here,  with  damages,  so  that  this  mat- 
ter may  thus  be  determined.  Ctv.  Code  Prac. 
I  748. 

The  notice  of  the  motion  showed  all  the 
facts,  and  was  stiffident  to  ai^rlse  app^ee 
of  the  grounds  on  whldb  the  motion  to  dis- 
charge the  supersedeas  was  baaed. 

The  former  order  Is  modified  as  above  to- 
dicated,  and  in  other  re«peeti  the  mottoa  is 
overruled.  * 
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COSTIQAN  ft  BOLL  t.  GII^0N*S  COM- 
MITTEE. 

(Gonrt  ot  Aiveali  of  Kentucky.    Dee.  16, 
1»10.) 

ArrEAL  AND  BiBBOB  (i  SO*)— BXCIBC  TO  APPUI, 

—Amount  Ihtolvbd. 

Deceftsed  had  two  poHdes,  one  for  |G0 
payable  to  his  family  for  fnneral  beaefits,  aod 
the  other  to  hla  widow.  ClalmactB,  holding  a 
demaod  agalnat  decedeot'i  estate  for  burial  ex- 
penses amountinc  to  filed  an  alleged  pre- 
xemd  daim  to  the  proceeds  of  both  policies. 
The  court  awarded  claimants  the  proceeds  of 
the  $S0  policy,  and  awarded  the  proceeds  of 
the  S150  policy  to  the  widow  as  exempt,  under 
B:y.St|1403(RusseU'8StSS821).  Both  par- 
ties appealed.  Held,  that  the  coDtroTersy  on 
neither  appeal  luTolved  $200,  exclusive  of  costs, 
and  neither  was  therefore  sustainable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
IBrror,  Gent  Dig.  ||  23^236;  Dec.  Dig.  |  GO.*] 

Appeal  from  Circuit  Court,  Campbell 
Gomitjr. 

Pr^errad  dalm  by  Costlgan  ft  Boll  against 
tbe  estate  of  John  Ollaon,  deceased,  to  trtiicta 
Sallle  auaon's  Committee  filed  objecttons. 
From  a  Judgment  avudlng  daimant «  part 
of  the  fnnda  demanded,  botb  parties  appeal. 
Dlamlaeed. 

John  S.  Boebntft,  for  apptilant  Howard 

M.  Benton,  for  app^ee. 

HOBSON,  J.  John  Gllson  died  Intestate, 
leaving  eurrlTlng  him  hU  wife,  who  was  In- 
sane. He  had  at  his  death  household  effects 
valued  at  $34.34;  also  a  policy  In  the  Or- 
der of  Bed  Men  for  the  sum  ot  $50,  vhlch 
was  paid  to  the  administrator  In  pursuance 
of  a  by-law  which  reads:.  "Tbe  &mlly  or  rel- 
atives of  a  deceased  brother  of  this  tribe 
sball  be  entitled  to  receive  from  tbe  wam- 
pnm  of  the  tribe  fifty  fathoms  ($50)  for  the 
funeral  benefits.  If  he  was  In  good  standing 
at  the  time  of  his  death."  He  also  had  a 
policy  In  the  Brldilayers*  Union  for  $160, 
which  was  paid  to  tbe  admlnistratoif  ooAer 
tbe  following  provision:  "Whenever  a  mem- 
ber not  more  than  three  months  In  arrears 
for  dues,  etc..  shall  die,  the  sum  of  $150  shall 
be  paid  by  the  union  to  the  widow  or  other 
legal  representative  of  the  deceased."  Cos- 
tlgan  ft  Roll  had  a  claim  against  the  estate 
for  burial  expenses  amounting  to  $229,  and 
asserted  a  preferred  claim  against  the  above 
insurance  money.  The  committee  of  the  wid- 
ow claimed  the  entire  fund  as  exempt  from 
distribution  or  payment  of  debts,  under  sec- 
tion 1403,  Ky.  St  (Russell's  St  S  3821).  The 
Circuit  court  adjudiged  the  $50  paid  by  tbe 
Order  of  Bed  Men  to  Costlgan  &  Roll,  less 
the  cost  and  the  $150  to  the  widow,  less  the 
coet.  From  this  judgment  Costlgan  &  Roll 
appeal,  and  the  committee  of  the  widow  has 
taken  a  cross-appeal. 

The  only  thing  in  controversy  on  tbe  ap- 
peal Is  the  $150  «rtlected  from  the  Brick- 
layers' Union.   By  section  950.  By.  St,  no 


appeal  shall  be  takoi  to  the  Court  of  Appeals 
from  a  Judgment  for  the  recovery  of  money 
or  personal  property  if  the  value  in  contro- 
versy be  less  than  $20!C^  exclusive  of  costs. 
The  only  thing  In  controversy  on  the  appeal 
of  Costlgan  ft  Roll  Is  $150.  3^  court  Is 
tha«fore  without  Jnrladlctlfm,  and  tbe  ap- 
peal  is  dismissed. 

The  thing  In  controversy  on  the  cross-ap- 
peal is  fSO,  and,  as  tbe  appeal  is  dismissed, 
the  amount  In  controversy  on  the  cross-ap- 
peal is  not  snfildent  to  give  the  court  Juris- 
diction. 

The  anneal  and  cross-appeal  are  thwefore 
dismissed. 


LOUISTILLD  ft  N.  B.  GO.  v.  J.  R.  RASH 
ft  00. 

(Gonrt  of  Appeals  of  Kwtnt^.    Dea  16L 

iwa) 

Gabbiebs  (!  217*)— Gabxugi  of  lAn  Stock 
— Cabbibr's  Dutt  to  Fobnibh  Sar  Ap- 

PUAKOKS— WArVEB. 
When  a  carrier  agieei  to  famish  a  certain 
car  for  a  particular  purpose,  which  Is  kuown 
to  him,  and  fails,  his  negligence  Is  not  waived 
by  the  shipper's  acceptance  of  the  car  fur- 
nished; and  where  a  sninwr  of  horses  ordered 
an  Arms  palace  car,  and  .was  given  an  inferior 
kind,  he  did  not  waive  the  negli^nce  of  the 
carrier  In  using  tiie  one  sent  and  the  carrier 
is  liable  for  injuries  to  the  horses  because  of 
the  inferior  car. 

[Ed.  Note.— For  other  cases,  see  Garriers, 
Cent  Dig.  {  931 ;  Dec  Dig.  |  217.*] 

Appeal  from  Circuit  Court;  Warren  Gonnty. 

Action 'by  J.  R.  Bash  ft  Go.  against  the 
Louisville  ft  Nashville  Railroad  Company. 
Frmn  a  Judgment  for  plaintiffs,  defoidant 
appeals.  Affirmed. 

cams.  H.  Moorman.  Benjamin  D.  Warfield, 
and  Sims  ft  Bodes,  for  appellant  R.  Ow  P. 
Thomas  and  T.  W.  Tbomai^  for  appellees* 

CARBOLL,  J.  This  action  was  brought 
by  the  appellees  to  recover  damages  from  tho 
appellant  company  for  injuries  received  by 
some  ot  the  horses  in  a  car  load  shipped 
by  the  appellees  over  the  railroad  of  appel- 
lant from  Lexington  .to  Bowling  Oreen.  Up- 
on a  trial,  tbe  appellees  recovered  Judgment 
for  $250,  and  the  railroad  company  appeals. 

It  appears  that  Porter,  a  member  of  the 
firm  of  Bash  ft  Co.,  bought  in  Lexington 
18  thoroughbred  horses.  These  horses  were 
placed  in  the  Gentry  stockyards,  situated  on 
a  belt  line  that  connected  with  the  Louis- 
ville ft  Nashville  Railroad.  On  September 
24th,  Porter  ordered  from  the  appellant  com- 
pany, and  they  agreed  to  furnish  to  him,  an 
Arms  palace  car  ttiat  would  carry  18  horses, 
and  this  car  was  to  be  sent  to  the  Gentry 
stockyards,  where  the  horses  were  to  be 
loaded  and  shipped  to  Bowling  Qreen.  After 
making  this  arrangement  Porter  gave  direc- 
tions to  tbe  persons  In  charge  of  tbe  Gentry 
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stockyards,  or  R.  L.  Baker,  perhaps  both, 
to  load  the  stock  In  the  car  when  It  was  sent 
around,  and  then  left  Lexington  for  his  home 
In  Bowling  Green.  On  the  following  day  the 
railroad  company  sent  to  the  stockyards,  not 
the  Arms  palace  car  contracted  for  and  stip- 
ulated in  the  bill  of  lading,  but  a  car  known 
as  a  Burton  car,  with  a  capacity  for  only  16 
horses. 

The  evidence  shows  very  clearly  that  the 
car  furnished  by  the  railroad  company  and 
in  which  the  horses  were  loaded  'was  not 
as  well  constructed  or  equipped  for  the  ship- 
ment of  horses  as  the  car  contracted  for. 
Nor  was  It  large  enough  In  which  to  ship 
comfortably  and  safely  the  horses.  After 
the  stock  was  loaded,  they  were  taken  by 
the  Ginclmiatl  Southern  Railway  to  the 
point  on  the  belt  line  at  which  the  Louisville 
&  Nashville  Railroad  Intersects  it,  for  ttae 
purpose  of  ^ng  delivered  to  the  latter  rail- 
road. On  their  way  from  the  stockyards  to 
this  point  the  horses  were  Injured.  Just  how 
the  Injuries  happened  is  not  clearly  shown, 
bat  there  is  enough  from  which  to  infer  that 
they  were  due  to  the  t&ct  that  the  car  was 
not  suitable  for  the  purpose  of  Bhipplng  the 
horses  put  in  it 

When  the  car  reached  the  line  of  the  Louis- 
ville A  Nashville  Railroad,  the  horses  as 
well  as  the  car  were  in  such  condition  that 
the  agent  of  the  Louisville  &  Nashville  Rail- 
road Company  removed  the  horses  from  the 
car  and  put  them  in  another  car,  in  which 
they  were  shipped  from  Lexington  to  Bowling 
Oreen.  The  car  in  which  the  horses  were 
shipped  from  Lexington  to  Bowling  Green 
was  an  Arms  palace  car,  bnt  an  old  and 
unsuitable  car — ^very  different  from  the  one 
that  was  ordered.  There  Is  some  evidence 
that  the  horses  received  the  injuries  on  the 
road  from  Lexington  to  Bowling  Green,  and 
after  they  were  placed  In  this  substituted  car, 
although  the  weight  of  the  evidence  is  that 
the  Injuries  were  received  in  transit  from 
the  stockyard  to  the  Louisville  &  Nashville 
Railroad  Company's  line. 

It  Is  the  contention  of  appellant  that  the 
facts  do  not  show  that  It  did  not  furnish 
the  kind  of  car  ordered^  and  further  Insisted 
that  the  car  It  did  fumfsh  was  accepted  by 
the  agents  of  appellees,  and  the  houses  load- 
ed therein  by  them.  It  Is  also  argued  that 
the  Injnry  to  the  horses  was  not  due  to  any 
defect  In  the  car,  but  to  their  own  vidous- 
ness,  and  therefore  the  Jnry  sbould  have 
been  peremptorily  instructed  to  find  for  the 
appellant 

The  evidence  is  very  satisfactory  that  the 
appellant  did  not  furnish  at  the  stockyards 
the  kind  or  quality  of  car  that  it  agreed  to 
furnish,  and  it  Is  clear  that  the  horses  were 
not  Bhlm>ed  from  Lexington  to  Bowling 
Oreen  in  a  car  of  the  kind  or  quality  that 
was  ordered,  and  that  the  appellant  agreed 
to  furnish.  So  that  the  appellant  committed 
two  breaches  of  its  contract  The  evidence 
also  shows  that  the  horses  were  Injured  by 


the  defective  constmctlon  of  one  or  both  of 
these  cars,  and  not  by  their  own  vidonsnesa. 
It  follows,  from  this,  that  the  railroad  com- 
pany is  liable  to  the  appellees  for  the  danu^ 
they  Boatalned  by  reason  of  its  breadi  of 
contract,  unless  appellees  are  estopped  from 
asserting  a  claim  for  damages  on  account  of 
the  failure  to  famish  the  car  that  was  or- 
dered. 

Upon  this  point  it  is  insisted  for  the  rail- 
road company  that  its  breach  in  this  particu- 
lar was  waived  by  the  action  of  the  agents 
of  the  appellees  in  accepting  and  loading  the 
horses  into  the  car  that  was  furnished.  Un- 
der no  circumstances  could  the  doctrine  of 
waiver  be  applied  to  the  second  car,  as  it 
Is  not  claimed  that  ap[>enee8  had  anything 
to  do  wlQi  the  transfer  of  the  horses  into  this 
car.  But,  as  to  the  first  car,  there  Is  some 
evidence  tliat  the  agents  of  appellees,  with 
notice  that  It  was  not  the  car  ordered,  load- 
ed the  horses  In  It  I^e  ai^Ilant  does  not 
present  any  sufficient  excuse  for  its  failure 
to  furnish  the  car  that  was  ordered  and  the 
one  it  agreed  to  furnish.  This  being  ao,  it 
Is  well  settled  that  when  a  shlpp^  orders 
a  car  for  a  particular  purpose,  and  this  pur- 
pose Is  known  to  the  carrier  and  it  agrees 
to  furnish  the  kind  of  car  ordered,  that  his 
acceptance  of  a  car  other  than  the  one  or- 
dered does  not  generally  constitute  a  waiver 
of  his  right  to  recover  damages  for  injuries 
caused  by  the  defective  condition  or  Insaf- 
fldency  of  the  car  that  he  acc^ta.  There 
might  be  a  case  in  which  the  acceptance  of  a 
car  other  than  the  one  ordered  would  be  a 
waiver,  but  the  facts  of  this  case  do  not 
bring  It  within  the  exception. 

This  point  was  expressly  decided  by  the 
Supreme  Court  of  ttae  United  States  in  Og- 
densburg  R.  Co.  v.  Pratt  88  U.  S.  123,  22 
L.  Ed.  827,  a  case  very  similar  to  this  one- 
In  that  case  an  action  was  bron^t  to  re- 
cover damages  for  the  value  of  horses  killed 
and  Injured  while  t)elng  transported  by  the 
railroad  company.  One  of  the  questionB  pre- 
sented was:  "Did  the  plaintiffs,  by  putting 
their  horses  into  a  car  which  they  knew 
was  defective  and  unsuitable,  thereby  assume 
the  risk  of  such  defects,  and  relieve  the  com- 
pany from  tiie  responsibility  of  the  same?" 
In  discussing  this  question  the  court  said: 
"The  loss,  it  is  contended,  arose  from  the 
defective  condition  of  the  car  in  which  tlte 
horses  were  placed,  whereby  it  was  exposed 
to  danger  from  fire.  It  is  said  that  Pratt 
was  aware  of  the  defective  <v)ndition  of  the 
car,  that  he  voluntarily  made  use  of  It  and 
that  the  risk  of  loss  by  Its  use  thns  became 
his  and  ceased  to  be  that  of  the  company. 
The  judge  charged  the  jury  that  it  was  the 
duty  of  the  carrier  to  furnish  suitable  vehi- 
cles for  transportation ;  that  if  he  famished 
unfit  or  unsafe  vehicles  he  is  not  «tempted 
from  responsibility  by  the  fact  that  the  ship- 
per knew  them  to  be  defective  and  used 
them ;  that  nothing  less  than  a  direct  agree- 
ment by  the  shipper  to  assume  the  risk  would 
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hare  that  effect  •  •  •  The  judge  at  the 
trial  in  this  case  might  have  gone  much  far- 
ther than  he  did,  and  have  chained  that.  If 
the  Jury  foand  the  company  to  have  been 
n^llgent  and  careless  In  furnishing  cars, 
they  would  not  be  relieved  from  reeponslbUl- 
ty,  although  th^  had  been  an  agreement 
that  they  should  not  be  liable  therefor." 
To  the  same  effect  Is  Elliott  on  Railroads, 
H  1470-1480;  Hutchinson  on  Carriers,  || 
508,  609;  Forrester  v.  Southern  R.  Co.,  147 
N.  C.  553,  61  8.  B.  624,  18  L.  H.  A.  (N.  S.) 
509;  Atlantic  Coast  Line  R.  Ca  t.  Oeraty, 
166  Fed,  10,  91  C.  C,  A.  602,  20  Ifc  R.  A. 
(N.  8.)  310;  Coupland  v.  Hoosatonlc  Ry.  Co., 
61  Conn.  531.  23  AU.  870,  13  L.  R.  A.  634; 
RaUroad  Co.  t.  Dies,  91  Temi.  177, 18  S.  W. 
266,  SO  Am.  St  Rep.  871. 

A  few  other  minor,  but  harmless,  errors 
are  pointed  out;  bat  we  do  not  think  it 
worth  while  to  discuss  them,  as  the  principal 
question  raised  by  counsel,  which  was  his 
right  to  a  peremptory,  has  been  disposed  of- 

Wherefore  the  Jnd^nent  la  aflSrmed. 


FITTRBIiL  T.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Enitucfcy.   Dec.  15, 1910.) 

1.  CannifAL  I«aw  <|  614*}— ConriNUAiln— 
ABsancB  or  Wmmus— Diligbnob. 

Where  tiie  case  had  been  continued  for  ac- 
cused three  times,  and  the  trial  did  not  occur 
nntn  18  months  after  the  offense,  the  refusal 
to  ?rant  a  cmtinaance  on  the  ground  of  the 
absence  of  witnesses,  some  of  whom  were  non- 
residents, was  proper,  in  the  absence  of  a  show- 
ing of  diligence  to  procure  the  testimony  of 
the  witnesses  or  to  ascertain  the  whereabouts 
of  the  nonresident  witnesses  to  procure  their 
testimony  by  another  term  of  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1312-1314;  Dec.  Dig.  { 
014.*] 

2.  HouiciDE  <|  300*)  — Self- Dbfersb  —  In- 
aisuonoNB. 

An  Instruction  that  if  decedent  first  as- 
saulted accused,  or  his  father,  or  both,  and 
accused  had  reasonable  grounds  to  believe  and 
did  believe  that  he  and  his  father  were  in  ap- 
parent danger  of  losing  their  lives  or  suffering 
great  t>odllT  barm  at  the  bands  of  decedent,  ac- 
cused could  kill  decedent  in  self-defense,  prop- 
erly submitted  the  issue  of  self-defense,  by  mak- 
ing the  case  turn  on  whethei  the  accused  be- 
lieved and  had  reasMiable  grounds  to  believe 
that  he  or  bis  father  was  In  apparent  danger. 

[Ed.  Note^For  other  cases,  see  Homicide, 
Gent  Dig.  ff  614-632;  Dec.  Dig.  |  800.*] 

S.  CannNAL  Law  (5  Ml*)  — Nbw  Trial — 

Mbwlt  Discovebbd  Evidbnce. 

A  new  trial  will  not  be  granted  on  the 
■Tonnd  of  newly  discovered  erldenee  which  is 
merely  cumulatfre. 

[Ed.  Not&r— For  other  cases,  see  Criminal 
L^w^^Gent  Dig.  H  2328-2330;   Dee.  Dig.  S 

4.  Obiuinai.  Law  ({  941*)— Appbal— Haru- 
lASS  Ebbob— zncw  Tkcal— Kewlt  Discov- 

EBED  BJVIDBITCB. 

Where  accused  Introduced  some  evideace 
that  decedent  was  drunk  at  the  time  of  the  kill- 
ing, and  the  Jury  gave  accused  the  lowest  pen- 
alty allowed,  and  therefore  considered  that  de 


cedent,  who  was  In  his  own  house,  was  not  with- 
out fault,  the  refusal  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence  that  de- 
cedent was  quite  drunk  on  the  evening  of  the 
homicide,  and  was  abusive  and  quarrelsome, 
was  not  erroneona 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  U  2328-2830;  Dec  Dig.  I  941.*] 

5.  HOMiciDB  (I  340*>— AppBAir— Ebbob  Fatob- 

ABLE  TO  ACOUSE[>— VXBDICI^FIXINO  PON- 
ISUUBKT. 

A  verdict,  finding  accused  guilty  of  volun- 
tary manslaugnter  ana  fixing  his  punishment  at 
2  years  in  the  penitentiary,  rendered  pursuant 
to  an  instruction  ignoring  the  statute  requiring 
the  jury  to  merely  find  accused  guilty  or  not 
gnil^,  and  authorising  the  court  to  sentence 
accused  to  the  penltennaiy  for  not  less  than  2 
nor  more  than  30  years  for  the  offense,  was  te- 
Torable  to  accused,  and  he  conld  not  complain 
because  of  the  action  of  the  court  In  ignoring 
the  statute. 

[Ed.  Note.— For  other  cases,  ass  Homldde, 
Dec.  Dig.  I  34a*] 

Appeal  ftom  GIrcalt  ,Oonr^  HcOrackoi 

County. 

Louis  Futrell  was  convicted  of  voluntary 
manBlanghter,  and  he  appeals.  Affirmed. 

S.  -H.  Crossland  and  Hendrlck  &  Corbett, 
for  appellant  James  Breathitt,  Atty.  Gen., 
and  Tom  B.  lUcOregor,  Asst  Atty.  Gen.,  for 
the  Commonwealth. 

HOBSON.  J.  J.  S.  Futrell  Is  a  farmer 
living  not  far  irom  Paducah.  He  came  to 
Paducah  in  January,  1009,  wltli  his  son,  Lou- 
is Futrell,  who  was  18  or  19  years  old,  to 
sell  bis  crop  of  tobacco,  and  after  getting 
there  they  both  got  drunk.  That  evening 
they  went  to  the  boarding  house  of  H.  B. 
Osborne;  the  son  having  a  quart  of  whisky 
in  his  pocket  f^i^d  the  father  a  smeller  quan- 
tity. Osborne  demurred  to  taking  them,  but 
they  agreed  to  ke^  quiet  He  let  them  get 
supper,  and  after  supper  they  went  upstairs 
with  a  friend,  who  was  with  them,  to  smoke. 
The  proof  Is  conflicting  as  to  what  occurred 
then.  According  to  the  proof  for  the  com- 
monwealth, they  were  noisy,  and  Oa borne 
went  up  to  the  room,  telling  them  that  he 
could  not  have  such  beliavior  in  bis  house, 
and  they  must  get  out .  When  they  got  to 
the  foot  of  the  stairs,  Louis  asked  for  his 
quart  of  whisky,  which  Mrs.  Osborne  had 
put  away  for  him.  Osborne  got  this  for  him, 
and  when  he  returned  tbe  father  began  using 
abusive  language  to  Osborne,  and  when  Os- 
borne resented  It  the  father  told  the  son  to 
shoot  him,  and  the  son  then  drew  bis  pistol 
and  shot  Osborne,  killing  him  almost  instant- 
ly. According  to  the  proof  for  the  defend- 
ant they  were  leaving  the  house  quietly, 
when  at  the  foot  of  the  steps  Osborne  struck 
J.  S.  Futrell,  the  father,  and  knocked  him 
down.  He  then  struck  Louis,  and  was 
catching  him  by  the  throat  when  Louis,  af- 
ter calling  upon  him  to  desist,  drew  his  pis- 
tol and  shot  him.  Tbe  father  and  son  were 
both  Indicted  for  the  homicide;  and  on  the 
trial  of  tlie  case  the  father  was  acquitted. 


•For  otiHr  eases  bm  same  topto  and  lecUon  MUUBBR  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Bsilw  k  Rtf't  IndexM 
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but  tbfl  8on  was  found  guilty  of  voluntary 
manslangbter,  and  his  punlahmeot  fixed  at 
two  years'  conflnement  In  the  penitentiary. 
The  court  entered  Judgment  on  the  verdict, 
and  Louis  Fotrell  appeals. 

The  case  was  tried  at  the  July  term,  IdlO. 
It  had  been  continued  at  three  terms  on  the 
motion  and  affidavit  of  the  defendant  At 
one  term  there  had  been  a  trial,  resulting 
In  a  verdict  finding  Louis  guilty  of  volun- 
tary manslaughter,  and  fixing  his  punish- 
ment at  10  years'  confinement  in  the  p«i- 
itentlary.  The  court  granted  a  new  trial, 
apparently  on  the  ground  of  newly  dis- 
covered evldrace.  The  second  trial  was  had, 
with  the  result  we  have  stated.  At  the  last 
trial  of  the  case  the  defendant  filed  his  af- 
fidavit and  moved  the  court  to  continue  the 
case  on  account  of  the  absence  of  certain 
witnesses.  The  court  overruled  the  motion, 
upon  the  commonwealth  attorney's  agreeing 
to  admit  the  statements  in  the  affidavit  as  to 
the  witnesses  McClure,  Nlcols,  Hayden,  and 
Howell.  The  court  did  not  err  in  refusing 
to  continue  the  case  on  account  of  the  ab- 
sence of  the  other  witnesses,  Jesse  Hntchlns, 
John  Stokes,  J.  R.  Miller,  C.  F.  Bostlck,  and 
W.  M.  Smith,  as  no  diligence  was  shown  to 
procure  the  testimony  of  these  witnesses, 
^tiutchina  and  Stokes  were  nonresidents  of 
the  state,  and  it  was  not  shown  that  the 
defendant  knew  their  whereabouts,  or  that 
there  was  reasonable  ground  to  believe  he 
could  procure  their  testimony  by  another 
term.  The  defendant  must  show  that  he 
has  used  due  diligence  to  obtain  bis  witnes- 
ses, and  this  was  not  shown  as  to  any  of 
these  persons.  The  case  had  been  continued 
for  the  defendant  three  times.  The  trial 
did  not  occur  until  18  months  after. the  hom- 
icide, and  we  do  not  see  that  the  court  erred 
In  bis  ruling  on  the  motion  for  a  contiuu- 
ance.  / 

The*  court  gave  tbe  jury  this  instruction: 
"Although  you  may  believe  from  the  evi- 
dence In  this  case  beyond  a  reasonable  doubt 
that  the  defendant  Louis  Futrell  did  shoot 
and  kill  H.  B.  Osborne  at  the  time  and  place 
stated  In  Instruction  No.  1  herein,  and  that 
the  defendant  J.  S.  Futrell  was  present  aid- 
ing, assisting,  or  encouraging  said  shooting 
and  killing,  yet  if  you  shall  further  believe 
from  the  evidence  In  this  case  that,  at  the 
time  said  Louis  Futrell  shot  and  killed  the 
said  H.  B.  Osborne  (If  you  shall  believe  from 
tbe  evidence  beyond  a  reasonable  doubt  he 
did  shoot  and  Idll  him),  said  Osborne  had 
first  assaulted  the  defendant  Louis  BMtrell, 
or  his  father,  J.  S.  Futrell,  or  both,  and  that 
defendant  IjOuIs  Futrell  then  and  there  had 
reasonable  grounds  to  believe,  and  did  be- 
lieve, that  he  or  bis  said  father  was  in  Im- 
mediate danger,  or  apparent  danger,  of  los- 
ing his  life,  or  of  Buffering  great  bodily 
harm,  at  the  hands  of  said  deceased,  Os- 
borne, and  as  it  then  appeared  to  him  there 
was  no  other  safe  means,  or  apparent  safe 
means,  ol  avoiding  said  danger,  except  to 


shoot  and  kill  the  aald  Osboni^  then  be  had- 
a  right  to  so  shoot  and  kill  said  Osborne, 
and  such  shooting  and  killing  would  be  In 
self-defense;  and  If  you  idiall  so  believe  from 
the  evidence  In  this  case,  then  the  law  is 
for  each  of  the  defendants,  and  you  will  find 
each  of  them  not  guilt?."  It  is  insisted  that 
the  instruction  required  the  danger  to  be 
apparent  to  the  jury,  and  not  to  the  defend- 
ant, at  the  time  he  did  the  shooting.  But 
the  language  of  the  instruction  Is  "that  de- 
fendant Louis  Fotrell  had  reasonable  grounds 
to  believe,  and  did  believe,  that  he  or  his 
father  was  In  danger,  or  apparoit  danger^ 
of  losing  his  life  or  of  suffering  great  bod- 
ily harm."  The  case  was  made  to  turn  on 
whether  the  defendant  believed,  and  bad 
reasonable  grounds  to  believe,  that  be  or 
his  father  was  In  apparent  danger.  The 
Instruction  In  Wagner  v.  Com.,  108  S.  W. 
319,  82  Ky.  Law  Bep.  1185,  and  In  Wilson  v. 
Com.,  121  S.  W.  432,  omitted  the  words  "be- 
lieved and  had  reasonable  grounds  to  be- 
lieve," and  did  not  submit  to  the  jury  the 
question  what  the  defendant  believed  and 
had  reasonable  grounds  to  believe.  The 
same  Is  true  of  tbe  Instructions  in  the  other 
jcasea  relied  on  by  appellant  We  do  not  see 
that  there  lis  any  error  In  the  instruction. 

Thb  defoidant  also  complains  that  the 
court  refused  to  grant  him  a  new  trial  on 
account  of  certain  newly  discovered  evi- 
dence, which  was  to  the  effect  that  Oabome 
was  quite  drunk  on  the  evenli^  in  question, 
and  was  abusive  and  quarrelsome  The  de- 
f^dant  introduced  on  ttie  trial  some  evi- 
dence to  the  effect  that  Osborne  was  drunk, 
and  tbe  newly  discovered  evidence  was  only 
cumulative.  A  new  trial  will  not  be  grant- 
ed on  account  of  newly'  discovered  evidence 
which  is  merely  cumulative.  The  jury  evi- 
dently took  the  view  of  the  case  that  all  of 
the  parties  to  the  homicide  were  drinking, 
and  that  the  difficulty  would  not  have  oc- 
curred hut  for  this;  for  they  gave  the  de- 
fendant the  lowest  penalty  allowed,  evident- 
ly considering  that  although  Osborne  was 
in  his  own  house,  he  was  not  without  fault 
but  that  the  shooting  was  unnecessary.  The 
newly  discovered,  evld^ce,  if  introduced  on 
the  trial,  would  have  had  no  decisive  effect 
on  the  result.  The  court  did  not  err  in  re- 
fusing to  grant  a  new  trial  en  account  of 
this  evidence-  Hays  t.  Com.,  140  Ky.  184, 
130  S.  W.  &87. 

The  court  histructed-tber  jury  that,  if  they 
found  the  defendant  guilty  of  voluntary  man- 
slaughter, they  should  fix  bis  punishment  at 
conflnemoit  ta  the  penitentiary  for  not  less 
than  2  nor  more  than  21  years.  The  verdict 
of  the  jury  is  In  tb^  words:  "We,  tbe  jury, 
find  tbe  def^dant  Louis  Futrell,  gnllty  of 
voluntary  manslaughter  and  fix  his  punish- 
ment at  two  years  in  the  penitentiary."  Be- 
fore the  trial  was  had,  the  act  passed  by  the 
last  Legislature  had  taken  effect  whldi  pro- 
vides in  substance  that  the  jury  shall  not 
fix  the  punishment,  bat  shall  simply  find  tht 
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defendant  guilty  or  not  guilty,  and  that  the 
conrt  shall  then  enter  a  indgment  on  the 
verdict  sentencing  the  defendant  to  the  pen- 
itentiary In  a  case  Uke  this  for  not  less  than 
2  nor  more  than  21  years.  The  drenit  coart 
disregarded  the  act,  and  It  Is  Insisted  that, 
if  the  jury  had  been  simply  told  to  find  the 
defendant  gollty  or  not  guilty,  they  would 
not  have  found  him  guilty,  unlesa  they  had 
been  allowed  to  fix  the  punishment  at  2 
years,  the  minimum  provided  by  the  statute. 
We  cannot  assume  that  the  jury  did  not  do 
tbeir  duty  truly.  They  found  the  defend- 
ant guilty,  and  we  cannot  assume  that  they 
^und  him  goUty  unless  they  believed  be 
was  guilty,  or  that  they  would  have  disre- 
garded the  Instruction  of  the  court,  if  they 
bad  be«i  told  to  stop  with  this  finding.  If 
tbe  court  bad  followed  the  statute,  the  de- 
fendant would  hare  been  sentenced  to  tbe 
-penitentiary  for  not  less  than  2  nor  more 
than  21  years.  Be  has  In  fact  been  sen- 
tenced for  only  2  years.  The  commonwealth 
does  not  appeal,  and  he  cannot  complain  as 
he  has  been  givrai  tbe  lowest  penalt?  allowed 
by  the  statute. 
Judgment  affirmed. 


WILSON  T.  COMMONWEAI/FH. 

<Gonrt  of  Appeals  of  Kentucky.   Dec.  16, 
19ia) 

1.  Ckhonai.  liaw  (I  11S9*>— VBBnior-Con- 

CLUSIVEiraSB. 

A  verdict  supported  by  some  evidence  will 
not  be  diBturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Owt  Dig.  II  Sm^-aOSA',  Dec.  IMg.  | 
115D.«J 

2.  HOHICIDB  ^  267*)— Dtino  DKOLAVATIONS 

—  pbeliuiitabt  bvidikok  —  hea.biko  in 

Pbesence  dp  Jubt. 

Id  determining  whether  evidence  of  a  dy- 
ing declaration  is  competent,  the  better  practice 
requires  the  court  to  hear  the  evidence  in  tbe 
abaence  of  the  jury,  so  that  the  jury  may  not 
receive  any  unfavorable  Impression,  notwith- 
standing toe  rejection  of  the  evidence  by  tbe 
conrt  88  incompetent. 

[Ed.  Note.^For  other  cases,  see  Homldde, 
Cent  Dig.  I  S61;  Dec.  Dig.  |  267.*] 

8.  HtmiOiDK  (I  338*)  — Apfbax.— Habiclkbs 
Ebbob— AninssioN  or  Evidbncb. 

BrroT  in  admitting  evidence  of  a  declara> 
tfon  of  decedent,  incomi>etent  as  a  dying  decla- 
ratios,  is  cared  by  the  court  subsequently  ex- 
cluding the  evidence,  and  explicitly  directing  the 
jury  to  disregard  It 

[Ed.  Note^For  other  cases,  see  Homicide, 
Cent.  Dig.  H  7D&-718;  Dec  Dig.  |  338.*] 

4.  CRIMINAL  Law  (J  730*)— Tbial— Impbopeb 

AbQUMBNT  of  COtJNBEL. 

Improper  statements  of  the  commonwealth's 
attorney  in  his  argument  to  the  jury  in  a  mur- 
der case,  that,  to  acquit  on  tbe  ground  of  self- 
defense,  the  jury  must  believe  that  accused  was 
in  danger  of  loss  of  life  or  great  bodily  barm, 
adding,  on  accused's  counsel  (Ejecting  to  said 
statement,  that  he  knew  the  law,  and  knew  that 
It  hurt  counsel  for  accused,  were  not  ground  for 
reversal,  where  the  court  admonlBhed  the  jur? 


not  to  consider  the  statements,  and  that  they 
had  tbe  instructions,  and  should  try  the  case  ac- 
cording to  the  law  and  the  evidence.^ 

[E^.  Note.— For  other  cases,  see'  Criminal 
Law,  Cent.  Dig.  |  1693;  Dec  Dig.  |  730.*] 

5.  Jubt  (I  31*)— BiOHt  to  Jubt  Tbial. 

Act  March  4,  1910  (Laws  1910,  c.  4),  re- 
pealing Ky.  St.  I  1136  (RuBsell's  St  |  3153), 
which  had  authorised  the  jury  to  assess  the 
punishment  on  finding  accused  guilty,  and  pro- 
viding that  the  jury  shall  only  ascertain  wheth- 
er accused  is  guilty  or  not  guilty,  and  that  tbe 
court  shall  fix  the  punisbment  of  one  found 
guilty,  does  not  violate  Bill  of  Rights,  1  7,  guar- 
anteeing the  ancient  mode  of  trial  by  jury,  since 
at  common  law  the  jury  either  returned  special 
verdicts,  setting  forth  the  facts,  or  a  general 
verdict  of  guilty,  whereon  the  court  fixed  the 

Jiunishment,  and  since  the  right  of  trial  by 
uiT  Is  limited  to  a  trial  at  the  Issue  ot  guilt 
or  innocence  only. 

[Ed.  Note— For  other  cases,  see  Jury,  Gent 
Dig.  H  204-219  i  Dec  Dig.  |  81.*j 

6.  OoNsrmmoRAi.  Law  (|  G2*)  —  Ikvadino 
PBOriNCB  ov  Covbt. 

Act  March  4,  1910  (Laws  1910,  c.  4),  re- 
quiring the  court  to  pronounce  on  one  convicted 
of  crime  an  Indeterminate  sentence,  stating  the 
minimum  and  maximum  limits  thereof,  is  not 
invalid  as  taking  from  the  conrt  the  power  to 
fix  the  punishment,  after  the  jury  has  determin- 
ed the  person's  guilt  of  crime,  and  the  fact  that 
the  Board  of  Penitentiary  CMnmissioners  may 
parole  accused  after  bis  confinement  in  the 
penitentiary,  does  not  affect  the  legality  of  tbe 
trial  or  invalidate  the  conviction  of  accused. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  If  62-G4 ;  Dec  Dig.  I  52.*] 

7.  CoNsnTurroNAL  Law  (|        —  Intbbieb- 

EHOE  WITH  JUDICIAI.  FOWEBB— STATOTBS. 

The  powers  conferred  on  tbe  Board  of  Pen- 
itentianr  Gommlssloneis  by  Act  March  1&  1010 
(Laws  1910,  c.  16),  aothorizlng  the  parole  and 
discharge  of  prisoners  imprisoned  under  an  In- 
determinate  sentence,  cannot  bs  exercised  by  the 
board  until  there  has  been  a  trial  and  convic- 
tion of  tbe  prisoner  according  to  law,  and  he  has 
been  incarcerated  In  the  penitentiary  therefor, 
and  the  powers  are  purely  ministerial  and  simi- 
lar in  character  to  those  conferred  on  tiie  Gov- 
ernor to  grant  pardons  and  hence  the  act  is  not 
invalid  as  an  Interference  with  judicial  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  62-04;  Dec  Dig.  |  62.*] 

8.  Pbibonb  a  16*)— Pabou  ob  Dischabqe  or 
Pbibonbb  fob  Goon  OoNntrCT— Statutbs 
Oonstitutionautt. 

Act  March  16,  1910  (Laws  1910,  c  16). 
authorizing  tbe  Board  of  Penitentiary  Com- 
missionera  to  parole  or  discharge  prisoners  un- 
der an  indeterminate  sentence,  and  decIarinR 
that  no  person  shall  be  eligible  to  parole  until 
he  shall  have  served  tbe  minimum  term  of  Im- 
prisonment, nor  unless  he  shall  have  been  obedi- 
ent to  the  rules  of  the  prison  for  a  specifiod 
time,  nor  until  he  shall  have  secured  some  re- 
spectable employment  at  a  compensation  suffi- 
cient to  render  himself  sastaining,  and  that  tbe 
board  may  dischai^e  a  paroled  prisoner  who 
shall  have  been  submissive  to  the  laws,  obedient 
to  tbe  terms  of  his  parole,  upright  in  his  con- 
duct, and  industrious  and  sober  In  bis  habits, 
for  a  specified  time,  defines  who  shaU  be  dlgl- 
ble  for  parole  or  discharge,  and  the  act  Is  not 
Invalid  as  conferring  unlimited  power  on  tbe 
board  to  parole  or  discharge  without  fixing  a 
standard  by  which  prisoners  shall  be  entitled 
thereto. 

[EA.  Note.— For  other  eases,  see  Prisons,  Gent. 
Dig.  I  26:  Dec.  Dig.  S  15.*! 
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9.  CanowAii  Law  d  991*)  —  Puimmaiin  — 
Cmtahtty. 

A JodnDeiit  impOMd  parsuant  to  Act  March 
4,  1910  191^  c;  4).  requiring  the  eonit 

to  pronounce  od  one  conncted  of  cnme  an  in- 
determinate sentence  of  imprisoDmeot,  itating 
the  minimnm  and  maximnm  limita  thereof,  u 
not  rendered  uncertain  or  indefinite  becaiue  the 
prisoner  may  be  paroled  or  discbai^ed  1^  the 
Board  of  Penitentiary  Gommisaionera,  aa  au- 
thorized by  Act  March  16,  1910  (Laws  1910;  c. 
16),  anthoriiing  the  parole  of  priswierB,  becanae 
any  uncertainty  in  the  extent  of  the  poniahment 
after  the  minlmom  limit  ia  passed  doea  not  arise 
from  any  oncertalnty  in  the  JodgmeDt  or  the 
statute,  but  from  the  niieertalnl7  of  the  priaon- 
ei's  conduct 

[Bd.  Note^For  other  cues,  see  Criminal 
Law,  Dec.  Dir.  I  091.*] 

10.  Cbiuinal  Law      988*)  — Nbw  Tbial  — 

NlWLT  DiSCOVBBBD  EVIDENOK. 

After  a  conviction  of  voluntary  manslaugh- 
ter, evidence  presented  aa  newly  discovered,  aa 
to  a  wound  on  accused's  band  alleged  to  have 
been  inflicted  by  deceased  in  jerking  from  him  a 
■tick  with  which  deceased  tried  to  strike  him, 
and  as  to  threata  by  deceased  against  liim  short- 
ly before  the  homidde;  being  merely  cumulative, 
and  as  to  what  accused  said  to  a  witness  about 
the  wound,  that  being  incompetent,  all  which, 
with  any  diligence  might  have  been  introduced 
on  the  trial,  is  not  ground  for  a  new  trial. 

[Ed.  Mote.— For  other  cases,  see  Orimina) 
LM-^^Cent.  Dig.  H  2300-2317;   Dec.  Dig.  fi 

Aj;>peal  from  Olrcult  Court,  Wbitley  County. 
Tilden  Wilson  was  convicted  of  voluntary 
manslaughter,  and  he  appeals.  Affirmed. 

Tye  &  Slier  and  Stepheoji  ft  Steely,  for  ap- 
pellant James  Breathitt,  Atty.  Geo.,  and 
T.  B.  McGregor,  A«t  Atty.  OeiL,  for  the 
Commonwealth. 

SETTLE,  J.  On  Sunday,  August  7,  1910, 
the  appellant  Tilden  Wilson,  inflicted  two 
wounds  upon  Joshua  Rhodes  with  a  pistol. 
The  first  shot  passed  through  one  of  Rhodes' 
legs ;  the  second,  and  fatal  shot  entered  his 
breast  Rhodes  died  an  hour  or  so  after 
the  shooting.  The  indictment  returned 
against  appelant  for  the  bomldde  (diarged 
him  with  the  crime  of  murder.  On  the  trial, 
the  Jury,  the  verdict  returned,  found  fafm 
guilty  of  voluntary  mauBlaughter  without 
fixing  his  punlshmentt  but  the  Judgment  en- 
tered thereon  provided  that  he  should  be 
confined  in  the  penitentiary  at  hard  labor 
"for  an  Indeterminate  period  of  time  of  not 
less  than  two  nor  more  than  twenty-one 
years."  Appellant  moved  for  a  new  trial 
upon  numerous  grounds,  but  the  motion  was 
overruled,  and  he  has  appealed. 

The  main  facts  as  to  the  homicide  were 
that  as  appellant  accompanied  by  his  two 
sons,  aged  six  and  eight  years,  re^>ectiTely, 
was  on  the  way  to  the  residence  of  Craig  In- 
man  to  return  a  mule  borrowed  of  htm,  be 
overtook  deceased  who  was  going  to  a  near- 
by <£hurdi;  having  just  left  his  home  near 
the  place  of  the  homicide  for  that  purpose. 
Deceased  was  an  old  man,  though  of  larger 
build  than  appellant  and  he  had  cut  that 


morning  a  green  hickory  stick  with  wbldi  h« 
was  walking.  When  first  seen  by  aK>ellattt, 
who  bad  to  pass  his  bouse  In  going  to  In- 
man's,  deceased  was  in  the  road  in  a  stoop- 
ing position  and  appeared  to  be  tying  bia 
shoe.  When  appellant  got  to  deceased,  be 
spoke  to  blm  saying:  "How  are  yon  Uncle 
Josh?'  To  this  salutation  deceased  rolled: 
"How  do  yon  do?"  and  added,  "Tilden,  I 
want  to  know  What  In  the  h^  you  run  down 
off  the  mountain  and  jumped  on  Henry  the 
other  morning  for?"  Henry  thus  referred  to 
was  a  son  <3t  deceased's,  with  whom  appel- 
lant bad  previonaly  exchanged  some  words 
of  anger  about  a  goon.  The  diarge  of  Jump- 
ing on  Henry  Rhodes  was  denied  by  aK>el- 
lant,  wtaweupon  deceased,  according  to  ap- 
pellant's testimony,  raised  bis  stick  and  ad- 
vancing upon  blm  said:  "Ton  G  d  ■  "  son 

of  a  liar,  you  did;  yon  ain't  talking  to  Hen- 
ry now,  you  are  talking  to  me.**  This  dec- 
laration, according  to  appellant's  further  tes- 
timony, was  followed  by  repeated  attempto 
on  the  part  of  deceased  to  strike  him  witb  a 
hickory  stick;  that  several  of  the  btows 
aimed  at  bim  appellant  warded  oflC  wiQi  bis 
bands,  and  at  one  time  he  caught  and  tried 
to  hold  the  stick,  but  deceased  Jerked  It  from 
him.  and  continued  tl»  attack  upon  blm; 
that  at  that  Juncture  appellant  drew  bis 
pistol,  and  shot  deceased  in  the  leg,  and  after 
a  short  interval  fired  the  second  shot  wblcb 
indicted  the  wound  In  the  breast  tbat  caused 
his  death.  It  was  also  testified  by  appellant 
that  he  shot  deceased  In  self-defense,  at  the 
time  believing  that  be  was  in  Imminent  dan- 
ger of  death  or  great  bodily  barm  at  bis 
bands,  and  that  bis  only  means  of  safety  lay 
in  the  use  of  the  pistol. 

Bob  Veacb,  a  witness  for  the  conunon- 
wealth,  and  Grant  Paul  and  Bertha  Ricketts, 
witnesses  for  appellant,  testified  that  they 
heard  the  parties  quarreling,  but  could  un- 
derstand little  of  what  was  said  by  either 
of  them.  They,  however,  saw  deceased  strike 
at  appellant  with  the.  stick  and  saw  the  lat- 
ter shoot  him.  In  point  of  fact  their  testi- 
mony largely  corroborated  his. 

Appellant  proved  by  two  or  more  witnesses 
threats  on  the  part  of  deceased  to  attack 
him,  one  or  more  of  which  was  communicat- 
ed to  bim  before  the  homicide.  It  was,  how- 
ever, the  theory  of  the  conunonwealth,  and 
ite  evidence  tended  to  prove,  that  appellant 
was  seeking  deceased  with  the  Intention  of 
taking  bis  life,  and  had  provided  himself 
with  a  pistol  and  brass  knucks  for  that  pur- 
pose, though  the  knucks  were  not  used;  that 
deceased  was  on  bis  way  to  cburdi  wtaoi 
killed;  and  that  fbougb  he  spoke  abnaiTely 
to  appellant  on  account  of  some  fanded  wrong 
done  his  son  by  the  latter,  and  even  threat- 
ened or  attempted  to  strike  bim  witb  bis 
stick,  bis  feebleness  from  age  and  rbenma- 
tlsm  prevented  blm  from  inflicting  any  real 
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Injury,  and  that  aiq^llant  oonld  bave  gotten 
ont  of  hla  way  or  takoi  the  itlck  from  lilm 
and  tberebr  avoided  Bhootbiff  Um.  In  oOier 
woida,  tlie  c<nit«ntlon  of  counsel  for  the  com- 
monwealtb  on  tbe  trial  was  that  tbe  killing 
of  deceased  was  mmecemary;  therefore,  the 
act  was  either  marder  or  T(rtmitary  man- 
slangbtOT,  and  the  jnr?  havliu;  found  ajqwl- 
lant  gollty  of  the  leaser  crime,  and  there 
being  some  erldeuce  to  support  that  condn- 
slon,  this  court,  i^ess  there  was  some  error 
prejudicial  to  appellant's  rights  committed 
by  the  trial  court,  will  not  disturb  tbe  ver- 
dict Whether  there  vas  such  errw  re* 
mains  to  be  seen. 

But  four  of  tlie  nnmvons  grounds  com- 
plained of  as  error  by  appellant  In  the  mo- 
tion for  a  new  trial  are  now  urged  for  a 
rerersal.  tIi.:  First  TbB  admission  of  In- 
competent evidence.  Second.  Misconduct  of 
the  conun<mwealth'8  attorney  in  his  argn- 
meet  to  the  jury.  Third.  Unconstitutional- 
ity of  the  statute  authorizing  the  Indetermi- 
nate punishment  Inflicted  by  the  Judgment 
Fourth.  The  refusal  of  a  new  trial. 

The  alleged  incompetent  evidence  was  with 
respect  to  the  dying  declarations  of  tbe  de- 
ceased. We  gather  from  tbe  record  that 
practically  all  the  evidmce  as_  to  what  was 
said  by  deceased  on  this  subject  was,  after 
Its  admission,  exduded  by  tbe  court's  men- 
tioning to  the  Jury  each  witness  who  had 
testified  as  to  the  allied  dying  declara- 
tions, telling  th«n  what  each  had  said,  and 
admonishing  them  not  to  consider  any  of 
It  In  arriving  at  a  verdict  Appellant  does 
not,  of  course,  complain  of  the  exclusion  of 
this  evidence  bat  oon^ds  tbat  the  court 
erred  In  allowing  Its  Introduction  In  the 
first  place  in  the  presence  and  hearing  of  the 
Jury,  and  that  this  error  was  not  cured  by 
its  subsequent  exclusion  and  the  admonition 
to  the  Jury  not  to  consider  It  In  other 
words,  It  Is  InsiBted  for  appellant  tiiat,  when 
the  evidence  In  question  was  oftwed,  tbe 
oonrt  should  have  required  the  Jury  to  re- 
tire in  order  that  It  might  be  heard  by  the 
court  alone,  and  Its  competraicy  or  Incompe- 
tmcy  determined  In  the  absence  of  the  Jury; 
but  that  in  falling  to  take  this  course,  and  In 
pwmlttiog  the  Jury  to  hear  the  evidence, 
they  necessarily  considered  It  to  appellant's 
prejudice,  notwithstanding  Its  subsequrat 
exduslon  by  tbe  court  and  tbe  admonition  to 
them  not  to  consider  It  This  contentI(Hi 
Is  not  without  force,  but  we  are  unwilling 
to  sustain  It  upon  tbe  record,  as  presented. 
In  determining  whether  evidence  of  a  dying 
declaration  Is  competent  It  is  undoubtedly 
the  safer  practice  for  tbe  court  to  bear  It  in 
advance  of  its  introduction  before  the  Jury 
and  In  their  absence.  In  order  that  th^  may 
get  no  Impression  from  it  that  would  be  prej- 
adldal  to  the  defendant  if  the  court  itfliould 
rule  It  incompetent  and  reject  It;  bat  In  view 
of  tbe  painstaking  care  of  the  trial  court  in 
excluding  from  the  Jury  In  this  case  tbe  evi- 
dence referred  to,  and  the  «pUclt  admoni- 


tion glvoi  them  to  disregard  we  are  un- 
able to  see  that  anp^ant  was  prejudiced  by 
Its  introductton.  This  view  of  the  matter  Is 
sustained  numerous  authorities.  In  Rob- 
erstm's  Orlm.  Law,  S  227,  It  la  said:  "It  is 
dlscreCUmary  with  the  trial  court  whether 
or  not  the  preliminary  proof  necessary  to 
the  admission  of  dying  declarations  shall 
be  oonducted  In  tbe  presence  of  tbe  Jury." 
To  tbe  same  effect  la  tbe  following  statement 
found  In  21  Oya  896:  "Tbe  preliminary  proof 
to  determine  the  admissibility  of  alleged 
dying  dedaratlons  may  be  conducted  In  the 
presence  of  the  Jury,  or  otherwise." 

The  imiwoper  statement  of  the  common- 
wealth's attorney  alleged  to  have  be^  made 
in  argument  to  the  Jury  was.  In  substance, 
that  the  Jury,  In  order  to  acquit  appellant 
on  the  ground  of  self-defense,  must  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  he  was  In  danger  of  loss  of  life  or  great 
bodily  harm.  When  appellant's  counsel  ob- 
jected to  this  statement  the  court,  In  effect, 
excluded  it  from  the  consideration  of  the 
Jury  by  telling  tiiem  they  had  the  instruc- 
tions and  should  try  the  case  according  to 
the  law  and  evidence.  Following  this  ad- 
monition of  the  court  the  commonwealth's 
attorney  turned  to  appellant's  counsel,  from  « 
whom  the  objection  came,  and  said  to  blm: 
"I  know  the  law,  and  know  It  hurts  you," 
and  when  this  statement  was  also  objected 
to  by  appellant's  counsel,  tbe  court  admon- 
ished the  Jury  not  to  consider  the  statemeut 
of  the  commonwealth's  atttnuey  In  arriving 
at  a  verdict.  The  bill  of  exceptions  being 
somewhat  Indeflulte  on  thia  point.  It  is  dlf- 
Ocnlt  to  determine  whether  tbe  court's  ad- 
monition Included  the  exclusion  from  the 
Jury  of  the  first  as  well  as  the  last  remark 
of  the  commonwealth's  attorney;  but  we 
think  It  reasonably  dear  from  all  that  was 
said  by  the  court  that  they  must  have  onder- 
stood  that  c(m8lderatIon  of  both  statements 
of  liie  commonwealth's  attorney  was  denied 
them.  While  the  statements  were  obviously 
Improper,  they  were  not  so  prejudicial  as  to 
authorize  a  reversal  of  tbe  Judgment 

But  appellant's  chief  cont^tion  Is  tbat 
tbe  Judgment  should  be  reversed  because  the 
statute  under  which  the  indeterminate  pun- 
ishment adjudged  against  blm  was  Indicted, 
and  that  under  whldi  the  Board  of  Peniten- 
tiary Oommisstoners  may  regulate  the  period 
of  bis  Imprisonment  in  the  penitentiary  be- 
tween the  minimum  and  maximum  limits 
fixed  by  tiie  Judgment  of  conviction,  are  both 
unconstitutional.  The  act  first  mentioned, 
designated  as  chapter  4,  was  approved  Mardi 
4,  1810,  and  may  be  found  In  tbe  bound  vol- 
ume of  acts  of  191<^  page  22;  It  reads  as 
follows: 

**SectIon  1.  That  all  of  secUmi  1186,  chap- 
ter 86  of  tbe  Kentucky  Statntea,  be  stricken 
out  and  the  following  snbstltated  tberefor, 
so  that  said  section  as  re-enacted  diftll  read: 
That  the  Jnry  by  whtdi  an  offender  Indicted 
for  a  felony.  Is  tried  shall  ascertaiu  only 
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whether  or  not  said 'person  Is  gaUty  of  the 
offense  charged;  If  said  person  shall  be 
found  by  the  jury  guilty  of  a  felony,  the  Jury 
shall  ao  state  In  Its  verdict;  and  If  the  In- 
dictment under  which  he  is  prosecuted 
charges  an  offense  conslsttng  of  more  than 
one  degree  shall  find  and  In  the  verdict  say 
of  what  degree  they  do  find  him  guilty;  aft- 
er such  finding  or  the  verdict  of  Oie  Jury, 
the  court  trying  said  offender  shall  pro- 
nounce upon  such  person  an  indeterminate 
sentence  of  Imprisonment  In  the  penitentiary 
for  a  term,  stating  in  such  sentence  and 
Judgment  the  minimum  and  maximum  limits 
thereof,  and  fixing  the  minimum  time  of  such 
imprisonment  the  term  now  or  hereafter 
prescribed  by  law  as  tiie  minimum  term  of 
imprisonment  for  the  punishment  of  the  of- 
fenae  stated  In  the  verdict  and  as  the  maxi- 
mum time  of  such  Imprisonment  the  term 
DOW  or  hereafter  prescribed  by  law  as  the 
maximum  term  of  imprisonment  for  the  pun- 
ishment of  such  offense ;  provided,  however, 
In  the  trial  of  persons  charged  with  the  com- 
mission of  a  felony  punishable  by  death 
or  confinement  In  the  penitentiary  for  life, 
if  said  person  Is  found  guilty  by  the  Jury  It 
shall  also  prescribe  the  punishment  in  its 
verdict  and  the  court  trying  said  offoider 
shall  pronounce  upon  sncfa  person  a  sentence 
of  death  or  Imprisonment  for  life,  as  found 
by  the  Jury.  A  person  sentenced  to  life  Im- 
prisonment under  the  provisions  of  this  act 
shall  be  eligible  to  parole  as  now  or  may 
hereafter  be  prescribed  by  law. 

"The  Jury  by  which  an  offender  charged 
with  a  misdemeanor  la  tried,  or  if  a  Jury 
trying  a  person  Indicted  for  a  felony  shall 
find  snch  person  guilty  of  a  misdemeanor, 
the  Jfary  shall  fix  by  Its  verdict  the  punish- 
ment to  be  Infilcted  within  the  period!  or 
amount  prescribed  by  law. 

"Persons  sentenced  to  punishment  by  con- 
finement in  the  penitentiary  shall  be  kept  at 
hard  labor;  and,  in  cases  where  the  punish- 
ment is  a  fine  or  imprisonment  in  the  coun- 
ty Jalt,  or  both,  the  imprisonment  shall  be  by 
close  confinement  In  the  Jail  of  the  county 
where  the  trlhl  was  had,  unless  otherwise 
provided;  and  the  prisoner  shall  also  be  con- 
fined In  the  jail  until  the  fine  and  costs  are 
paid,  unless  otherwise  provided. 

"Sec  2.  All  acts  and  parts  of  acts  In  con- 
flict herewith  are  hereby  repealed." 

Section  1136.  Ky.  St  (Russell's  St  |  8153). 
repealed  by  the  foregoing  act,  was  as  fol- 
lows: "The  jury  by  whom  an  offender  Is 
tried  shall  fix,  by  their  verdict,  the  ^punlsh- 
ment  to  be  Infiicted  within  the  periods  or 
amount  prescribed  by  law.  Persons  sen- 
tenced to  punishment  by  confinement  in  the 
penitentiary  shall  be  kept  at  bard  labor; 
and  in  cases  where  the  punishment  la  a  fine 
or  Imprisonment  in  the  county  Jail,  or  both, 
the  Imprisonment  shall  be  close  confinement 
in  the  Jail  of  the  county  w4iere  the  trial 
was  bad,  unless  otherwise  provided ;  and 
the  prisoner  shall  also  be  confined  in  the 


Jail  untu  the  fine  and  coats  an  paid,  unless 

otherwise  provided." 

It  is  argued  by  conned  ft>r  appellant  that 
the  act  of  March  7,  JSIO,  is  ohnozloiu  to  tlie 
CoustltuUon.  in  that  It  hnpairs  the  rl^t  of 
trial  by  Jury,  encroaches  upon  the  power  of 
the  Judiciary,  and  takes  from  both  court 
and  Jury  the  power  to  fix  the  punlshm^t 
for  felonies,  except  such  as  are  punisliable 
by  death  or  confinement  in  the  penitentiary 
for  life.  Moreover,  that  the  power  of  which 
the  court  and  Jury  are  thus  deprived.  It  con- 
fers upon  a  mere  ministerial  bouA  witboat 
Judicial  functlixis  or  power. 

In  point  of  fact  the  act  supra,  does  not 
of  Itself  confer  any  power  upon  the  Board 
of  Penitentiary  CommlS8l(mer8.  The  powers 
possessed  by  that  board  and  by  vlrtne  of 
which  it  takes  control  of  those  recdvlng  In- 
determinate punishment  under  the  act  of 
March  7,  1910,  and  regnlates  the  extent 
their  Imprisonment  in  the  iKOitentlary.  are 
confided  to  it  by  another  act  of  tne  Legis- 
lature, approved  March  16,  IfilO,  designated 
as  chapter  16,  found  In  Uie  bound  volume 
of  the  Acts  of  1910,  p.  61,  and  the  two  acts 
must  be  c(»isidered  together  In  determining 
what  are  the  powers  and  duties  of  the  Board 
of  Penitentiary  Commissioners  with  respect 
to  persons  convicted  of  felonies  as  provided 
by  the  act  of  March  7,  1810. 

But  proceeding  for  the  present  with  the 
consideration  of  the  act  of  March  7.  1910, 
we  do  not  find  it  open  to  the  objections  urg- 
ed by  appellant's  counsel.  It  does  not  de- 
prive one  charged  with  6rime  of  the  right  of 
trial  by  jury  as  provided  by  section  7,  BUI 
of  Rights,  Const.,  whlcli  declares:  "The  an- 
cient mode  of  trial  by  Jury  shall  be  held 
sacred,  and  the  right  thereof  remain  Invio- 
late, subject  to  such  modifications  as  may  be 
authorized  by  this  Constitution."  What  is 
here  guaranteed  Is  the  right  of  trial  by 
Jury  according  to  the  "ancioit  mode";  that 
Is,  as  was  the  right  of  trial  by  Jury  at  the 
common  law.  At  the  common  law  the  Jury 
^ther  returned  special  verdicts,  setting  forth 
the  facts  supporting  the  prosecution  and 
prayed  the  Judgment  of  the  court  thereon, 
or  a  general  verdict  of  guilty.  Thereupon 
the  punishment  was  fixed  by  the  court  and 
enfOTced  by  ministerial  •  officers  cbarged  by 
the  law  with  that  duty.  4  Bladntonete  Oom* 
mentarlee,  p.  361. 

Does  not  the  act,  In  allowing  the  questkm 
of  the  guilt  or  Innocence  of  the  accused  de- 
termined by  a  Jury,  conform  the  trial  to  the 
requirements  of  the  Bill  of  Blglits?  Mani- 
festly so.  As  well  said  in  Bradley  v.  Illinois 
State  Reformatory,  148  III.  420,  86  N.  EX  79. 
23  U  R.  A.  139,  in  discussing  this  question: 
"Xor  is  it  true  that  a  itrlsoner  on  trial  for 
burglary  and  larcaiy,  or  for  any  other  vio- 
lation of  the  criminal  law,  has  a  constltn- 
tlonal  right  to  have  the  quantity  of  ponlsh- 
ment  fixed  by  a  Jury.  *  •  *>*  After  ad- 
verting to  the  common-law  requirement  of 
a  trial  by  Jury  to  determine  the  prisoner's 
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gollt  or  Innocence,  and  the  fixing  of  bis  pun- 
ishment by  the  court,  the  (pinion  further 
says:  "The  constitutional  right  of. trial  by 
Jury  Is  limited  to  a  trial  of  the  question  of 
guilt  or  innocence,  and  we  think  there  can 
be  no  questlfHi  of  the  validity  of  the  aectlouB 
of  the  statute  to  which  we  hare  made  refer- 
ence in  this  connection."  George  t.  People, 
167  111.  447.  47  N.  E.  741;  Miller  T.  State. 
149  Ind.  007»  4!>  N.  R  894.  40  L.  R.  A.  109. 

It  1^  bowerer,  insisted  for  appellant  that 
the  act  In  Question  also  takes  from  the  court 
the  poww  to  fix  the  punishment  after  the 
]ui7  determines  bis  gnllt  We  do  not  think 
this  is  80,  for  the  court,  after  the  return 
^of  the  Terdlct  of  guilty.  In  passing  sentence 
jSipfm  the  defendant  and  entering  Judgment 
on  the  verdict,  fixes  his  punishment,  as  di- 
rected hy  the  act;  the  pnnlabment  so  fixed 
being  confinement  in  the  penitentiary  not 
less  than  the  minimum  nor  more  than  the 
maximum  time  provided  by  statute,  and  this 
fixing  of  the  punishment  by  the  court  Is  as 
necessary  to  the  ctmfinemoit  of  the  defend- 
ant In  the  penitentiazy  as  Is  the  return  1^ 
the  jury  of  the  verditft  determining  his  guilt, 
the  whole  constituting  a  trial  and  conviction 
In  due  form  satls^lng  every  requirement  of 
the  law.  The  fact  that  the  Board  of  Pen- 
itentiary GMumlssloners  may,  after  the  In- 
carceration of  the  prisoner  In  the  peniten- 
tiary, parole  him,  or  otherwise  lessen  the  pe> 
rlod  of  bis  punishment,  does  not  affect  the 
legality  of  the  trial  or  Invalidate  the  con- 
viction of  the  defendant  Our  conclusion  la, 
ther^ore,  that  the  act  Is  not  obnoxious  to 
any  provision  of  the  Constitution. 

Let  us  now  see  whether  the  act  of  March 
16,  1910,  under  which  the  Board  of  Peniten- 
tiary Commissioners  derives  Its  powers,  vio- 
lates the  Constitution. 

Sections  1  to  7,  inclusive,  define  In  specific 
terms  the  duties  and  powers  of  the  board 
in  the  matter  of  paroling  convicts,  declares 
who  of  the  latter  may  be  paroled,  what  con- 
duct shall  entitle  them  to  be  paroled  or  dis- 
charged, the  authority  of  the  board  over 
them  while  under  parole  and  the  causes  for 
which  such  paroles  may  be  revoked.  Sec- 
tion 8.  which  authorizes  the  discharge  of 
paroled  prisoners,  provides :  "When  any 
prisoner  imprisoned  under  an  Indeterminate 
sentence  and  paroled  under  this  act  shall 
have  faithfully  kept  and  observed  the  terms 
of  his  parole  ob^ed  the  law,  remained 
sober,  industrious  and  honest  in  his  donean- 
or  for  the  full  term  of  twelve  consecutive 
months  while  so  on  parole  the  Board  of  Pen- 
itentiary Gonmilsslonera  shall  have  power 
.and  authority  to  finally  dlscha^  said  prls- 
>Dner  from  custody,  if  in  its  Judgment  such 
discharge  would  be  i»oper ;  and  in  event  of 
such  final  discharge,  he  shall  not  be  tbere- 
after  siriijeet  to  relnqwlsonnwnt  by  reason  of 
the  convlctkm  under  whlcb  he  was  orlglnBlly 
omunltted.  But  nothing  In  this  act  shall  be 
construed  as  entitling  saxSi  paroled  prisoner 
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to  Bucb  final  discharge  except  at  the  dis- 
cretion of  the  said  traard,  and  the  decision  of 
said  board  on  all  applications  for  discharge 
shall  be  final  and  conclusive,  unless  subs^ 
quently  modified  or  changed  by  it" 

It  wUl  be  observed  that  the  powers  con- 
ferred upon  ^e  Board  of  Penitentiary  Com- 
missioners cannot  be  exercised  by  It  until 
after  there  has  been  a  trial  and  conviction 
of  the  prisoner  according  to  law,  and  he  has 
bem  Incarcerated  in  the  pmitentlary,  there- 
fore the  powers  confided  to  the  board  are  not 
in  any  sense  judl<dal,  but  purely  mlnlstoiaL 
and  similar  in  cbaractra  to  the  power  con- 
ferred upon  the  Ctovwnor  of  the  state  to 
grant  reprieves,  commutattons  and  pardons, 
after  conviction.  The  power  given  the  bmrd 
to  shortra  the  term  of  imprisonment  of  per- 
sons confined  in  the  pmltrntlary  is  no  more 
unconstitutional  than  the  poww  to  parole 
Oiem,  whldi  it  has  long  ezerdaed  under  a 
prevloiu  act  of  the  Legislature;  nor  is  the 
power  to  lessen  the  period  of  imprisonment 
or  discharge  the  prisoner  any  more  an  Inter- 
fwence  with  the  Judicial  functions  of  the 
court  In  which  he  was  convicted  than  Is  the 
power  to  grant  a  parole.  In  Oeorg^  etc, 
Com'rs.  V.  Lillard,  Warden,  106  Ky.  820,  51 
S.  W.  793, 1011, 21  Ky.  Law  Hep.  483.  we  bOA 
that  tite  parole  law,  a  predecessor  of  the  act 
Id  questkm,  was  not  onconstttotlonal,  nor  did 
It  In  any  way  mcroadi  upon  fbe  Judicial 
functions  of  the  courts,  or  the  power  of  the 
Governor  to  pardon. 

It  Is  also  argued  for  appellant  that  the 
act.  supra.  Is  tmconstitutlonal,  in  that  It 
gives  unlimited  power  to  the  Board  of  Peni- 
tentiary Commissioners  to  discharge  persons 
confined  in  the  penitentiary  without  fixing 
a  standard  by  which  tb^  siiall  be  eatitled  to 
such  discharge.  We  do  not  think  Uiia  Is 
true,  for  McUms  1.  2.  and  8  clearly  Indicate 
the  standard  by  which  the  convict  must  r^a-^ 
late  his  conduct  to  enttUe  him  to  a  parole  or 
dlsdiarge.  Sectiims  1  and  2  provide  upon 
what  grounds  the  power  and  authority  of  the 
board  to  parole  shall  be  exercised,  and,  in 
addition,  sectitms  1  and  8  confer  upon  the 
board  the  power  to  finally  discharge  audi 
paroled  prisoner  as  shall  have  been  "submls- 
alve  to  the  laws,  obedient  to  the  terms  of  his 
parol^  npritfit  in  bia  conduct  and  Industri- 
ous and  sober  in  his  habits,  for  as  much  as 
twtive  months  while  so  at  large  on  parola" 

Section  2  declares  that  "no  person  so  con- 
fined shall  be  eligible  to  be  paroled  or  en- 
titled to  the  provisionB  of  this  act  until  he 
shall  have  served  the  minimum  term  of  im- 
prisonment provided  by  law  for  the  crime  for 
which  he  was  so  committed,  except  i^lsonws 
committed  for  life,  who  shall  have  actually 
served  five  years;  nor  unless  he  shall  have 
been  obedient  to  tiie  rules  and  r^ulattons  of 
the  institution  In  which  be  is  confined  for  at 
least  nine  consecutive  months  next  preceding 
the  date  of  his  parole;  nor  nntll  be  shall 
have  secured,  or  there  shall  have  been  se- 
cured for  him,  some  respectable  employment 
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wtOi  aom»  roiKmslble  pwson  or  concern  at 
a  compenaatloa  snffldent  to  render  himself 
sustaining,  and  which  shall  be  evidenced  by 
written  contract  guaranteeing  at  least  six 
montbs  continuance  of  the  sam&    •   •    •  »• 

When  the  act  thus  provides  Uiat  no  person 
Bhall  be  eligible,  to  parole  except  on  c«-taln 
conditions,  it  necessarily  means  that  those 
who  comply  with  the  conditions  shall  be  eligi- 
ble to  parolb  The  act  therefore,  defines  who 
shall  be  paroled  and  does  not  commit  to  the 
commissioners  arbitrary  power,  but  imposes 
on  them  the  duty  to  parole  the  prisoners 
whom  the  act  declares  eligible  to  parole,  and 
this  duty  the  Board  of  Prison  Commissioners 
may  be  required  In  a  proper  state  of  case  to 
perform.  Manifestly  the  standard  fixed  by 
these  sections  is  so  nnmlstakable  in  meaning 
and  specific  in  character,  as  to  enable  the 
eouTlct  to  know  what  his  conduct  must  be 
to  oitltle  him  to  the  parole  or  discharge,  and 
also  to  enable  the  board  to  know  what  will 
entitle  him  to  either. 

It  will  be  furtlier  obserred  that  the  act  In 
question  nowhere  gives  the  board  any  power 
to  nullify  the  action  of  the  court  in  which 
the  OMiTlctlon  of  the  prisoner  was  had.  Xn 
any  eTent^  he  must  endure  the  minimum  of 
Imprisonment  fixed  by  the  court  and  undergo 
the  labor  Incident  thereto,  before  the  board 
can  pan^  or  discharge  him.  It  cannot  Im- 
prison him  beyond  the  maximum  limit  fixed 
by  tbe  Judgment  of  the  court,  but  may  parole 
or  discharge  him  before  the  maximum  limit 
is  reached,  dependoit,  however,  upon  his  con- 
forming bla  life  and  conduct  to  the  standard 
tbced  Cor  entltUnK  him  to  such  parole  or  dls- 
ctaacgb 

A  Jadgment  Inflicting  punishment  under 
thia  MKt,  although  a  general  one,  is  not  ren* 
dered  uncertain  or  indefinite  because  the 
Ifflsoner  may  be  paroled  or  dischai^ed  by  the 
board  before  the  maximum  limit  of  imprison- 
ment Is  reached.  The  fact  that  it  must  unuer 
the  judgment  continue  for  the  minimum  term 
and  cannot  exceed  the  maximum  term,  dem- 
onstrates the  definiteness  of  the  Judgment 
Any  uncertainty  in  tiie  extent  of  the  punish- 
ment after  the  minimum  limit  is  passed  does 
not  arise  from  uncertainty  in  the  Judgment  or 
the  statute,  but  from  the  uncertainty  of  the 
prisoner's  conduct  In  other  words.  If  his 
conduct  conforms  to  the  standard  of  good  be- 
havior, fixed  by  the  statute,  his  tmprlsoomeut 
will  not  continue  to  the  end  of  the  maximum 
term,  bat  will  end  at  a  point  somewhere  be- 
yond the  minimum  term  and  short  of  the 
maximum,  when  his  conduct  shows  such  con- 
formity to  the  statutory  standard  as  to  en- 
title him  to  be  discharged.  The  act  also 
provides  that  its  provisions  shall  not  in  any 
wuy  interfere  with  the  power  conferred  up- 
on the  Governor  of  the  state  by  the  Con- 
stitution to  pardon  or  commute  the  punish* 
ment  of  persons  convicted  of  crime. 

Statutes  similar  In  meaninib  and  aonie  of 


them  in  practically  the  same  language,  have 
been  enacted  lu  many  of  the  states,  and  irtille 
the  courts  of  last  resort  in  two  or  three  of 
these  states  have  declared  the  acts  uncon- 
stitutional, like  courts  of  a  majority  oC  them 
have  upheld  their  valldtty.  State  v.  Peters. 
43  Ohio  St  829.  4  N.  B.  81;  Murphy  v.  Com- 
monwealth. 172  Mass.  204,  IS  N.  E.  SOS,  43 
L.  R.  A.  lS4k  70  Am.  St  Bep.  206;  OUver 
V.  Oliver,  leo  BCass.  092,  48  N.  B.  848;  Com- 
monwealth V.  Brown.  107  Mass.  144,  45  N.  E. 
1;  George  v.  State,  167  IlL  447,  47  N.  B.  741: 
State  T.  Page,  00  Kan.  604,  67  Pac.  614:  Peo- 
ple V.  Warden  Slug  Sing  Prlsw,  80  Ula& 
118,  78  N.  T.  Supp.  907. 

There  la  atwoad  In  ttub  land  a  eentlnient 
demanding  that  a  more  humane  policy  tdiall 
be  adopted  In  dealing  with  thoM  confined  In 
penal  Institutlona;  Indeed,  the  ivoblem  of 
prison  reform  has  engaged  the  profound  con- 
sideration of  Legislatures,  Cbngresses,  and 
humanitarians  generally,  covering  a  period  of 
many  years,  resulting  In  Investigation  and 
the  securing  of  facts  and  statlsttcs  Cor  tlie 
enactment  into  laws  of  such  reforms  as  ap- 
pear to  be  needed  for  the  moral  upUtt  of 
those  convicted  of  crime ;  and  the  acts  before 
us  but  embody.  In  some  measure,  In  their 
terms,  the  crystallized  thought  of  the  bt^t 
minds  upon  this  subject  of  absorbing  interest. 
We  do  not  mean  to  say  that  the  act  in  its 
present  form  is  perfect,  for  it  Is  not  but  Its 
defects  will  doubtless  be  remedied  by  further 
l^slatlon,  and  It  Is  not  in  our  opinion  Just- 
ly open  to  the  criticisms  made  upon  it  In 
the  bri^  of  appellant's  counsel. 

Ai^Uant's  final  contention  that  he  should 
have  been  granted  a  new  trial  becauBe  of  the 
alleged  newly  discovered  evidence  presented 
to  the  court  below  by  affidavits  is  without 
merit  In  one  of  the  affidavits  it  Is  stated 
that  affiant's  knowledge  of  the  wound  upon 
appellant's  hand,  which  the  latter  claimed 
was  Inflicted  by  deceased  In  Jerking  from  him 
the  stick  with  which  it  is  alleged  be  tried  to 
strike  him,  was  seen  by  him  immediately  aft- 
er the  homicide  was  committed,  or  on  the 
same  day.  The  other  two  affidavits  were 
with  respect  to  threats  claimed  to  have  been 
made  by  deceased  against  appellant  shortly 
before  and  on  the  day  of  the  homicide.  All 
this  evidence  was  merely  cumulative.  Such 
threats  having  been  established  by  other 
witnesses  and  the  wound  upon  appellant's 
hand  by  his  own  testimony,  and  perhaps  that 
of  another,  on  the  trial.  What  appellant  said 
to  the  witness  about  the  wound  would  be  in- 
competent as  evidence.  It  is  also  apiarent 
that  this  evidence  might  with  any  sort  of 
diligence  on  appellant's  part,  tiave  been  dis- 
covered In  time  to  have  introduced  it  on 
the  trial ;  therefore,  no  error  was  committed 
In  refusing  a  new  trial  on  this  ground. 

For  the  reaaoua  Indicated,  the  Jndgmrat  la 
affirmed. 
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DB  WEB8B  ct  al.  T.  BOZARTH  et  bL 
(Court  of  Appeal!  ^i^JCeDtacky.  Dee, 

On  motion  for  rehearing.  Denied,  and 
opinion  extended. 

For  foroite  oplnltm,  aee  140  Kg.  14,  180  S. 
W.  707. 

CABBOLU  The  petition  for  rehearing 
is  orerruled,  bat  tba  epiolon  la  extended  as 
Aillowa: 

As  there  aeems  to  be  some  confusion  aa  to 
tbe  condition  of  tb«  title  to  the  34%  acrw  of 
land,  tbe  balance  r«nalnlng  of  the  7S-kcre 
tract — 40%  acres  of  wblcb  was  adjudged  to 
appellees — we  bave  concluded  that  In  justice 
to  tiie  parties  neltber  of  them  should  be  es- 
topped b7  the  judgment  In  this  action  from 
hereafter  asserting  title  and  ownership  to 
this  34U  acres;  and  so*  upon  a  return  of  the 
case,  the  parties  will  reform  the  pleadings, 
so  that  the  Issue  u  to  this  34U  acres  will  be 
clearly  made,  and  upon  the  Issue  thus  made 
the  parties  may  take  such  new  proof  as  they 
desire,  and  submit  so  much  of  the  present 
records  as  Is  pertioeiit  to  this  Issue  alona 
Dpon  the  case  as  thus  made  up,  the  lower 
court  without  a  Jury  will  render  a  Judgment 
determining  who  Is  the  owner  of  and  entitled 
to  the  possession  of  this  34^4  acres. 


WILSON  T.  WATSON. 
(Court  of  Appeals  of  Kentucky-    Dee.  16, 

loia) 

i:  Natioabxx  Watebs  (H  1,  42^— Qbakts— 

ISLAKDS. 

The  common-law  rule  that  only  those  wa- 
ters in  which  the  tide  ebbs  and  flows  are  deem- 
ed navigable,  and  all  other  waters,  whether 
navigable  in  fact  or  not,  are  deemed  nonnaviga- 
ble,  obtains  in  Kentucky:  and  all  grants  of 
land  bonnded  on  a  river  above  the  ebb  and  flow 
of  the  tide,  whether  navigable  In  fact  or  not,  en- 
title the  grantee  to  all  islands  lying  between  the 
main  land  and  the  center  of  me  thread  of  tbe 
current 

(Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  253,  254;  Dec.  Dig 

18  1.  42.«] 

2.  NAVIGABLB     WATBBS    ({    42*)  —  BIPABIAN 

OWNEBSHIP— ISLA  N  OS. 

The  doctrine  of  riparian  ownership  of  the 
bed  of  a  river,  which  is  an  incident^of  the  main 
land,  does  not  extend  in  Kentucky  to  islands, 
especially  in  view  of  the  nniform  policy  of  the 
commonwealth  to  make  indepeodent  sorveya  and 
grants  of  new  islands  as  they  were  formed  and 
emei^ed  from  the  river;  and  hence,  where  the 
main  land  and  islands  are  separately  surveyed 
and  granted,  neither  grantee  can  claim  beyond 
the  calls  of  hie  entry  and  patent 

[Ed.  Note.— For  other  cases,  aee  Navigable 
Waters,  Cent  Dig.  |S  25S,  254;  Dec  Dig.  i 
42.*] 

Appeal  from  Glrcnlt  Courts  Carlisle  County. 

Action  by  T.  J.  Wilson  against  Aaron  Wat- 
son. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 


WATSON.  668 

John  BL  Kane  and  BoMdm  ft  Thomas,  for 
appellant  Jesse  F.  NMuda,  for  qq^eft 

CLAY,  O.  This  1*  an  aetl<m  of  ejectment, 
wherein  appellant,  T.  J.  Wilson,  seeks  to  re- 
cover  of  appellee,  Aaron  Watson,  two  tracts 
of  land,  containing  100  acres  each,  situated 
west  of  Island  No.  3  In  the  Hlaslaalpid  river. 
The  Jury  returned  a  verdict  In  favor  of  ap- 
pellee, and  from  tbe  Judgraoit  predicated 
thereon  this  an>eal  la  prosecuted. 

Island  Mo.  8  wm  granted  the  common- 
wealth of  Kentacky  to  Price  and  Edrlngton 
on  September  19. 1837.  In  the  patent  it  was 
described  as  an  Island,  and  conveyed  as  an 
island.  Tbecommonwealtbof  I^tucfcy  made 
a  further  grant  vith  reference  to  ^slond  No. 
3  to  WlUlam  Parsons  on  June  15,  1872.  On 
the  same  date  it  granted  to  William  Parsons 
two  towheads  near  the  fbot  of  Island  No.  3; 
one  containing  70  acres  and  the  other  10 
acres.  Appellant  acquired  tbe  titie  granted 
by  the  commonwealth  to  Island  No.  3  ttotn 
S.  Mathla  and  wife  on  January  31,  1898»  and 
acquired  title  to  tbe  two  towheads  from  Noah 
Parsons  on  tbe  2Sth  day  of  November,  1S9&. 
One  Mrs.  F.  B.  Johnson,  after  obtaining  the ' 
proper  orders  from  the  Carlisle  county  court 
procured  from  the  conunouwealth  of  Ken- 
tucky, on  December  31,  1897,  a  grant  to  tbe 
lower  100  acres  of  land  west  of  Island  No.  3. 
and  on  June  20^  IDOO,  procured  a  further 
grant  from  the  commonwealth  for  the  upper 
100  acres.  Ai%>tilse  acquired  by  deed  such 
title  as  Hra.  Johnson  acquired  from  the  state. 

At  ttw  point  where  the  two  tracts  of  land 
In  controvert  are  located  th^  is  a  large 
bend  in  the  Mississippi  river.  The  main 
channel  of  the  river  has  been  for  years,  aud 
Is  now,  gradually  moving  west.  In  dolug  thla. 
It  has  not  deserted  all  of  its  old  beds,  but 
left  several  natural  waterways.  Chute  No. 
2  Is  the  flilit  of  these,  and  separates  Islands 
Nos.  2  and  3  from  the  main  land.  The  chute 
connects  with  the  river,  both  north  and  south. 
Large  steamtMMts  often  go  through  it  and 
were  doing  so  at  the  time  of  the  trial  hereiu. 
The  chute  Is  about  two  miles  long,  and  va- 
ries in  width  from  one^uarter  to  one-half 
mile.  It  is  also  of  considerable  depth.  Go- 
ing down  the  river,  we  find  another  diute, 
called  "chute  No.  8,"  which  extends  south 
and  flows  into  chute  No.  2,  about  one  mile 
from  the  main  stream  of  the  river,  and  forms 
a  waterway  between  Islands  Nbs.  2  and  3. 
Tbe  diute  is  often  navigable.  Further  down 
the  river  is  another  natural  waterway,  which 
Is  called  "Sand  Cut"  After  going  a  couald- 
erable  distance  it  divides.  That  part  which 
goes  to  tbe  southwest  and  flows  Into  the  river 
Is  called  "Deep  Cut" ;  while  that  part  which 
goes  southeast  and  flows  into  diute  No.  2  re- 
Uins  tbe  name  of  "Sand  Cat"  The  southern 
portion  of  tbe  upper  100  acres  of  land  Iu.cod- 
troversy  Is  separated  from  aiq>elIaDt's  land 
by  Deep  Out,  while  the  northeni  portion  Is 
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separated  from  appellant's  land  by  Sand  Cut 
and  the  lower  part  of  the  100-acre  tract  own- 
ed by  J.  W.  Turk.  The  lower  tract  of  100 
acres  Is  bounded  on  the  east  by  Deep  Cut, 
which  separates  It  from  appellant's  land  at 
all  points.  Some  40  or  50  years  ago  there 
was  a  towhead  formed  where  appellee's  land 
now  Is.  By  accretions  this  towhead  gradu- 
ally Increased  In  size  and  approached  appel- 
lant's land.  At  the  time  it  formed  there  was 
a  stream  of  water  separating  It  from  Island 
No.  3.  Sand  Cut  and  Deep  Cut,  while  they 
have  been  known  fn  times  of  drought  to  be- 
come dry  In  places,  are  still  natural  water- 
ways, and  when  the  water  is  reasonably  high 
constitute  a  continuous  stream,  separating 
appellee's  land  from  that  of  appellant 

It  is  not  contended,  nor  can  we  say,  that 
the  finding  of  the  Jury  is  flagrantly  against 
the  weight  of  the  evidence.  Indeed,  the  evi- 
dence upon  the  question  of  accretions  rather 
pre[>onderates  In  favor  of  a^^llee.  The 
court,  in  Its  Instructions,  defined  an  accretion, 
and  told  the  Jury  in  substance  that  the  land 
in  controversy  was  not  covered  by  appellant's 
title  papers,  and  that  they  should  find  for  ap- 
pellee unlera  they  believed  from  the  evidence 
that  the  land  was  an  accretion  to  appellant's 
lands.  There  was  also  submitted  to  the  Jury 
an  Issue  of  champerty,  predicated  on  the  ad- 
verse possession  by  Mrs.  F.  E.  Johnson  of  the 
lower  100  acres  at  the  time  appellant  pur- 
chased his  land  from  Mathls  on  January  31, 
1898,  and  from  Parsons  on  November  25, 1899. 
Appellant  offered  several  Instructions,  based 
upon  the  theory  that  he  was  a  riparian  own- 
er, and,  as  sucli,  entitled  to  recover  the  lands 
in  controversy  because  they  lay  between  him 
and  the  thread  of  the  main  channel  of  the 
river.  For  the  error  of  the  court  in  instruct- 
ing  the  Jury  that  appellant's  title  papers  did 
not  cover  the  land  in  question,  and  the  fur- 
ther error  of  the  court  in  refusing^to  give  one 
of  the  several  Instructions  offered  by  htm, 
and  based  upon  his  ownership  to  the  thread 
of  the  main  channel  of  the  river,  appellant 
asks  a  reversal  of  the  Judgment  herein. 

In  this  connection  we  may  say  that  the 
common-law  mle  with  reference  to  navigable 
or  nonnavigable  waters  has  been  adopted  in 
this  state.  By  that  rule  only  those  waterways 
are  deemed  navigable  in  which  the  tide  ebbs 
and  flows,  and  all  other  waters,  whether  nav- 
igable In  fact  or  nonnavigable,  are  held  to  be 
nonnavigable.  In  the  case  of  Berry  v.  Snyder, 
3  Bush,  268.  96  Am.  Dec.  219,  the  rule  is  thus 
atated:  "The  English  common  law,  which 
oar  ancestors  brought  -with  them  to  this 
continent,  recognized  the  land  granted  on  a 
fresh-water  river  as  extending  to  the  thread 
of  the  main  channel,  unless  the  words  of 
the  grant  excluded  this,  whilst  the  rule  was 
different  on  all  those  rivers,  or  that  part  of 
the  river,  subject  to  the  ebb  and  flow  of  the 
sea,  or,  in  other  words,  a  different  rule  pre- 
vailed at  that  point  where  it  ceased  to  be 
freab  water  and  became  a  salt-water  river." 
The  doctrlite  of  the  foregoing  case  has  been 


approved  in  the  following  cases:  Williams- 
burg Boom  Co.  V.  Smith,  84  Ky.  374,  1  8. 
W.  765,  S  Ky.  Law  Rep.  369;  Exterkamp  r. 
Covington  Harbor  Co.,  104  Ky.  801,  47  S. 
W.  1086,  20  Ky.  Law  Rep.  966;  Milier  v. 
Hepburn,  8  Bush,  332 ;  Strange  v.  Spalding, 
29  S.  W.  137,  17  Ky.  Law  Rep.  307 ;  Stone- 
street  T.  Jacobs,  118  Ky.  748,  82  S.  W.  363, 
26  Ky.  Law  Rep.  628;  Id.,  118  Ky.  748,  82 
S.  W.  1012,  26  Ky.  Law  Rep.  1015 ;  Spurrier 
V.  Hodges,  90  S.  W.  559,  28  Ky.  Law  Rep. 
805 ;  HlUeary  v.  Wilson,  100  S.  W.  1190,  30 
Ky.  Law  Rep.  12^.  The  consequence  of  this 
doctrine  is  that  all  grants  of  land  bounded 
upon  a  river,  at  a  point  above  the  ebb  and 
flow  of  the  tide,  whether  navigable  lit  fact 
or  not,  entitle  the  grantee  to  all  islands  lying 
between  the  main  land  and  the  center  of  the 
thread  of  the  current  Grand  Rapids  &  In- 
diana Railway  v.  Butler,  169  U.  S.  87,  15 
Sup.  Ct  991,  40  L.  Gd.  85. 

It  Is  this  doctrine  that  appellant  Is  now 
seeking  to  invoke;  that  is,  that  be  Is  the 
owner  of  the  land  in  controversy  because  he 
Is  the  owner  of  the  bed  of  the  river,  and 
therefore  of  all  Islands  lying  between  Island 
No.  8  and  the  middle  thread  of  tlx  main 
channel  of  the  river,  and  not  upon  the  ground 
that  the  land  In  dispute  is  an  accretion  In 
the  ordinary  sense  of  ttiat  word.  Where  the 
main  channel  of  the  Mississippi  river  was 
at  the  time  of  the  original  .grant  of  Island 
No.  3  does  not  appear.  At  that  time,  doubt- 
less, there  were  several  channels  of  large 
size.  Nor  can  we  tell  from  the  record  when 
or  under  what  circumstances  the  main  land 
and  Island  No.  2  were  surveyed  and  granted. 
The  ownership  of  the  t>ed  of  a  river  Is  an 
incident  to  the  ownership  of  the  main  land 
bordering  on  the  rlrer.  Therefore,  if  the 
main  land  was  first  surveyed  and  granted, 
without  a  clear  r«ervatlon  of  Island  No.  2 
or  No.  3,  either  expressed  or  necessarily  im- 
plied, the  grantee  of  the  main  land  took  title 
to  both  Islands  Nos.  2  and  3,  If  they  lay  to 
the  east  of  the  thread  of  the  main  channel, 
and  any  subsequent  grants  of  Islands  Nos.  2 
and  3  would  be  void.  If,  however.  Island  No. 
2  and  the  main  land  were  at  the  same  time 
separately  surveyed  and  granted,  then  the 
grantee  of  the  main  land  acquired  ns  title  to 
Island  No., 2;  but  according  to  appellant's 
theory  the  grantee  of  Island  No.  2  acquired 
title  to  Island  No.  3,  provided  the  latter  lay 
between  Island  No.  2  and  the  middle  of  the 
main  channel,  and  was  subsequently  surveyed 
and  granted.  In  that  event  the  patent  under 
which  appellant  holds  would  be  void,  if  ap- 
pellant's position  be  correct,  and  for  aught 
that  appears  in  the  record  this  may  l>e  true. 
But  we  are  not  Inclined  to  hold  that  the  doc: 
trine  of  riparian  ownership  of  the  bed  of  the 
river,  which  is  an  incident  of  the  main  land, 
should  be  extended  to  Islands;  especially 
where  the  uniform  policy  of  the  common-t 
wealth  has  been  to  make  lnd^>endent  aurv^ 
and  grants  of  new  islands  as  they  were  form- 
ed and  emerged  from  the  river.  To  do  ao 
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woald  ^re  to  appellant  the  ownership  of  all 
Islanda  between  his  Island  and  the  middle 
thread  of  the  river  at  the  time  of  the  grant, 
as  well  at  all  Islands  that  might  subsequently 
emerge  between  his  Island  and  the  middle 
tbread  of  tba  river,  wherever  it  might  be. 

Our  condii8i<»k  Is  that,  where  the  main 
land  and  Idands  are  separately  surveyed  and 
granted,  neither  the  grantee  of  the  main  land 
nor  the  grantee  of  an  Island  can  claim  be- 
yond the  calla  of  his  entry  and  patrat  In 
■neb  a  case  the  grantee  of  the  island  takes 
title  only  to  the  Island  and  such  land  as  may 
be  added  thereto  by  accretions.  We  are  no 
more  inclined  to  bold  that  appellant  has  ac- 
qnired  title  to  all  lands  lying  between  Island 
No.  3  and  the  middle  thread  of  the  rlror  than 
we  would  be  to  tabe  the  position  that  the 
owner  of  Island  No.  2  has  the  same  rights,  or 
that  appellee,  by  virtue  of  his  patent,  can 
bereaftw  extend  his  ownership  over  all  the 
lands  lying  between  him  and  the  middle 
thread  of  the  river,  which  appears  to  be 
about  a  mile  and  a  half  distant  It  follows, 
from  the  foregoing,  that  the  court  did  not  err 
In  instmctlng  the  }ury  that  appellant's  title 
papers  do  not  cover  the  land  In  controversy, 
In  refusing  to  give  the  Instruction  asked 
by  appellant  It  was  also  proper  to  submit 
to  the  Jury  the  question  of  champerty ;  for 
appellant,  by  virtue  of  his  title  papers,  has 
no  coDStrnctive  possession  of  the  land  in  con- 
troversy. 

Finding  no  error  in  the  record  prejudicial 
to  the  substantial  rights  of  ajipellant^  the 
judgment  is  afilnaed. 


LooEs  T.  can  ov  louisvillb. 

(Court  of  Appeals  of  Kentucky.  Dec  16,-1910.) 

1.  Licenses  (i  7*>-~OBDiNAncK8— Occupation 
Tax— Validity— DisoRiMiHATioN. 

A  city  ordinance  reqnirinK  ever?  person, 
firm,  or  corporation  posting  billa,  advertise- 
ments, etc.,  on  hoaies,  walls,  or  stands  erected 
for  the  purpose,  as  a  business,  to  pay  an  annual 
license  fee,  applies  only  to  those  fn  the  busi- 
ness of  adrertlsing  the  goods  and  wares  of  other 
people,  and  does  not  dfscrimiDate  between  per- 
sons and  corporations  engaged  In  such  busi- 
ness, nor  Is  It  discriminatory  In  any  other  re- 
spect. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  iS  7-12;  Dec.  Dig.  {  7.*] 

2.  Licenses  (f  11*)  — Obdinances— Oocxjpa- 

TION  Tax— CONSTBUCnON—"NONBESI DENT." 
Ky.  St.  S  3014  (Rossell's  St  |  963),  pro- 
vides that  the  agent  or  agents  of  nonresident 
proprietors  shall  be  civilly  responsible  for  the 
license  tax  and  criminally  responsible  for  car- 
rying on  business  In  like  manner  as  if  they  were 

Sroprletors.  Held,  that  the  word  "nonresi- 
ent,"  as  used  In  a  city  ordinance  reproducing 
such  section  and  requiring  every  person,  etc., 
engaged  In  posting  hills  as  a  business  to  pay  a 
license  fee,  means  one  living  without  the  cor- 
porate limits  of  the  city,  tbongh  within  the 
state. 

[Ed.  Note.— For  other  cases,  see  Ijcenae», 
Cent  Dig.  |f  18-20;  Dec.  Dig.  i  11.* 

For  other  deRnitions,  see  Words  nnd  Phrases, 
vol.  5,  pp.  4823-4825 ;  vol.  8,  p.  ITSS.^ 


Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

John  Loges  was  fined  for  violating  a  Aty 
ordinance,  and  amnals.  Affirmed. 

Arthur  Benslnger.  for  appellant  Jacob 
SoUnger  and  Clem  W.  Hngglns,  for  appellee. 

BARKER,  G.  J.  The  appellant  was  floed 
in  the  city  court  of  Louisville  for  a  viola- 
tion of  subsection  10  of  "An  ordinance  pro- 
viding for  certain  licenses,  the  fees  therefor 
to  be  paid  into  the  sinliiDg  fund  of  the  city 
of  Louisville."  This  subsection  Is  common- 
ly known  as  the  "Bill  Poeters'  License,"  and 
Is  In  words  and  figures  as  follows:  "Every 
person,  firm  or  corporation  who  posts,  tacJca, 
paintt  or  places  Wis  or  advertisement,  In  or 
upon  houses,  walls,  fences  or  stauds  erected 
for  the  purpose,  as  a  business,  shall  pay  a 
license  of  one  hundred  and  twenty-five  dol- 
lars per  year.  This  one  hundred  and  twenty- 
five  dollars  license  fee  shall  entitle  the  per- 
son, firm  or  corporation  so  licensed  to  dis- 
tribute bills,  dodgers,  circulars,  pamphlets  or 
other  printed  matter  without  any  additional 
license  ttwrefor." 

The  evidence  In  this  case  consists  in  the 
main  of  the  BtipulaUons  of  counsel,  wbicb 
are  as  follows: 

"(1)  The  Standard  Time  Advertising  Com- 
pany is  a  corporation  organized  under  the 
laws  of  Illinois,  with  Its  office  at  Chlcaga 
Said  corporation  posta  and  paints  advertise- 
ments on  signboards  attached  to  walls,  in 
the  center  of  whidi  board  there  Is  a  Western 
Union  time  doA,  around  which  Is  painted 
the  advertlaements,  and  upon  houses  and  oth- 
er places,  as  a  business.  The  advertisements 
are  painted  and  repainted  from  time  to  time, 
from  which  source  the  Standard  Time  Adver- 
tising Company  enjoys  a  continuous  income^ 

"(2)  The  defendant^  John  Loges,  was  em- 
ployed at  the  time  of  his  arrest  by  said  cor^ 
poratlon  as  a  painter. 

"(3)  It  U  stipulated  that  neither  the  Stand- 
ard Time  Advertising  Company  nor  John 
Loges  had  at  any  time  any  license  Issued  by 
the  commissioners  of  the  sinking  fund  or  by 
the  (dty  of  Louisville. 

"(4)  Prior  to  August,  1905,  tbe  Standard 
Time  Advertising  Company  made  a  contract 
with  the  United  Cigar  Mannf&cturlng  Compa- 
ny of  New  Tork  to  make,  deliver,  and  post 
In  the  f  Ity  of  Louisville,  on  the  side  of  cer- 
tain houses  at  dlflFeroit  locati<ms,  11  adver> 
tislng  signs. 

"(S)  The  11  signs  were  painted  and  com- 
pleted in  the  city  of  Chicago,  and  shipped  to 
the  <Aty  of  Lontaville,  and  posted  by  said 
Standard  Time  Advertising  Company  on  the 
side  of  houses  In  the  dty  of  Louisville,  and 
facing  the  streets  of  the  city  of  Louisville, 
pursuant  to  the  contract  aforesaid.  The  signs 
thus  posted  consisted  of  tin  nailed  on  a  wood- 
en frame,  and  painted  thereon  were  adver- 
tisements advertising  either  the  Owl  cigar  or 
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the  Bnnu  dgar.  In  tbe  center  of  eacb  slsn 
was  a  time  dock,  operated  by  the  Western 
Union  T^^raph  Company.  Bald  Standard 
Time  Advertising  Company  bad  do  license 
from  the  dty  of  liOnlsviUe  what  It  tbua  post- 
ed said  BlgoM.   Said  algns  were  thns  poeted 

on  or  about  the  day  of  August,  1905; 

but  the  locations  thereof  have  been  dianged 
from  time  to  time,  and  the  advertisements 
thereon  changed. 

"(G)  On  the  day  of  February.  1910, 

the  dtfend&Dt,  James  hogea,  came  to  tbe 
city  of  LoulsTille  for  the  purpose  of  repaint- 
ing the  11  signs  aforesaid,  and  for  no  other 
irarpose.  The  defendant  is  a  painter  by 
trade,  employed  by  the  Standard  Time  Adver- 
tising Company  to  go  from  city  to  city  to  re- 
pair and  repaint  the  signs  put  up  1^  said  cor- 
poration. 

'•(7)  The  defendant,  when  arrested  pnran- 

nnt  to  warrant  No.  ,  was  engaged  on 

the  14th  of  February,  1010,  In  r^alntlng  one 
of  the  11  signs  mentioned  above.  He  repaint- 
ed one  sign  entirely,  producing  the  same  ad- 
vertisement as  appeared  before  on  said  board, 
lie  repainted  another  sign,  painting  oat  a 
Bums  dgar  advertisement,  and  painting 
thereon  Instead  an  Owl  dgar  advertisement 

"(8)  On  the  18th  day  of  February,  1010, 
when   arrested  pursuant  to  warrant  Na 

 ,  defendant  was  engaged  in  repainting 

another  sign,  and  was  Just  commencing  said 
work.  Said  repainting  was  not  simply  touch- 
ing up  the  old  sign ;  but  said  defendant  re- 
iminted  the  entire  sign.  Including  all  letter- 
ing and  all  advertising  around  the  lettering 
of  said  sign.  Said  defendant's  purpose  was 
In  accordance  with  his  orders  from  said 
Standard  Time  Advertising  Company  to  en- 
tirely repaint  4  of  said  11  signs  which  con- 
tained advertisements  of  tbe  Bums  cigar. 

"(9)  After  tbe  second  arr^t,  the  defoidant 
abandoned  his  work,  leaving  the  9  other 
signs  untouched.    About  one  year  ago,  to 

wit,  on  or  about  the  day  of  February, 

3000.  tbe  defendant,  John  Loges,  as  employ^ 
of  the  Standard  Time  Advertising  Company, 
came  to  Louisville  for  substantially  the  same 
purprae  for  which  he  came  in  1910,  and  at 
said  time  both  said  defendant  and  said  com- 
|iany  were  engaged  In  substantially  the  same 
business  as  in  1010.  At  said  time,  to  wit, 
In  1009,  said  defendant,  John  Loges,  did  re- 
paint all  of  said  11  signs  in  tbe  city  of 
I^nlsvlue,  painting  some  Owl  and  some 
Bums  on  the  11  dock  boards  aforesaid,  and 
moved  a  board  with  clock  and  advertise* 
luent  from  one  location,  and  posted  same  on 
a  wall  in  another  place  in  said  dty. 

"(10)  At  all  of  said  tlmea  neither  the 
Standard  Time  Advertising  Company  nor  the 
defendant,  John  Loges,  had  an  oflBce  In  the 
ci^  of  Louisville,  or  solicited  In  said  dty, 
or  contracted  In  said  dty,  to  paint  advertise- 
ments or  post  bills.  All  of  such  solidtliqc 
and  making  of  contracts  for  tbe  putting  up 
of  the  signs  originally  was  performed  at 
the  home  office  of  the  company  In  Chicago, 


111.,  and  the  acta  canylng  ont  said  contract 
with  the  United  Cigar  Manufacturing  Com- 
pany were  pMformed  In  tlie  dty  of  Loni»> 
vllle  as  aforesaid.  And  tbe  defendant  has 
never  held  himself  out  as  being  engaged  In 
painting  rigns  as  a  buatneas,  and  baa  nerar 
Bolldted  business  or  oflftred  to  contract  to 
palirt  any  advertlBementi^  in  tbe  dty  of  Loa- 
ISTllIe  or  dsewbere,  but  confined  his  work 
to  tba  r^intlng  of  the  s^s  aforesaid. 
Leases  and  prlrll^es  of  tbe  wall  qwces  In 
tlte  dty  of  Louisville  for  the  posting  of  these 
advertisements  were  secured  by  one  Uax 
Wolf  and  Henry  Straus  in  tiielr  namea.  for 
tbe  benefit,  and  were  assigned  to,  tbe  Stand' 
ard  Time  Advertising  Company." 

niere  Is  no  doubt  that  the  Standard  Time 
Advertising  Company,  whose  agoit  the  ap- 
pellant was,  &I1b  within  tbe  purview  of  the 
ordinance  and  that  it  would  pay  the  license 
requlnd.  Tbe  ordinance  does  not  onjustly 
or  unduly  discriminate  between  persons  and 
corporations  engaged  In  the  sign  or  advertis- 
ing business.  We  think  It  applies  only  to 
those  who  are  in  the  business  of  advertising 
tbe  goods  and  wares  of  other  people.  It  is 
a  matter  of  common  knowledge  that  there 
are  nnns  and  corporations  and  Individuals 
engaged  in  the  business  of  advertising,  and 
these  the  ordinance  requires  to  pay  a  license. 
The  business  of  advertising  is  made  avail- 
able and  profitable  by  reason  of  the  exist- 
ence of  the  city  and  its  numerous  Inhab- 
itants. It  iB  necessary  that  the  city  should 
have  funds  by  which  its  government  Is  car- 
ried on,  and  the  safety,  health,  and  happi- 
ness of  Its  dtlsens  protected;  and  it  la  only 
fair  that  every  person  who  receives  the  ad- 
vantages of  the  dty  government  should  con- 
tribute to  its  support.  We  have  often  held 
that  a  license  ordinance  is  not  discrimina- 
tory, if  it  bears  equally  and  Justly  upon  all 
of  a  given  class.  Tbe  ordinance  involved 
herein  bears  only  upon  those  engaged  in  bill 
posting  or  other  mode  of  advertising  in  the 
dty  of  Louisville.  It  Is  as  Just  and  fair  as 
the  ordinance  which  requires  lawyers,  doc- 
tors, or  merchants  to  pay  a  license.  We  are 
unable  to  perceive  that  It  Is  discriminatory 
in  any  respect. 

The  appellant  was  the  agent  of  the  Stand- 
ard Time  Advertising  Company  In  LouIsvIUa 
His  business  was  to  paint  signs  tac  his  em- 
ployer and  to  keep  them  In  good  condition 
during  the  period  they  were  to  be  maintain- 
ed. Section  8014,  Ky.  St  (BusseH's  St  { 
90S),  In  regard  to  license  taxes  for  the  state, 
provides:  "The  agent  or  agents  of  nonresl. 
dent  pn^;irietors  tiiall  be  civilly  re^mulble 
for  tbe  license  tax,  and  criminally  respfmsi- 
ble  for  carrying  on  business,  in  like  manner 
as  It  they  were  proprietora."  This  section  Is 
reproduced  in  tbe  ordinance  and  made  a 
part  of  It^  for  the  purpose  of  enfordng  the 
ordinance  i^inst  nonresident  pmou  doing 
business  In  the  dty.  As  a  part  of  tbe  or- 
dlnance  thla  language  appltea  to  every  per- 
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wm,  firm,  or  corporation  outside  of  the  city 
of  LoolSTlIle.  The  word  "noDreeident."  88 
used  In  the  ordinance,  means  one  who  does 
uot  IWe  within  the  corporate  limits  of  the 
city  of  Loulsrllle.  It  applies  to  every  per- 
son in  KentndEy  outside  of  the  city  limits. 
It  Is  a  wise  and  necessary  proTlslon.  With- 
out it,  persons  who  lived  without  the  city 
could,  by  sending  their  agents  into  the  city, 
carry  on  the  bualness  for  which  the  payment 
of  a  license  la  required,  without  the  poesi' 
blllty  of  the  ordinance  being  enforced  against 
them.  To  avoid  this  sort  of  fraud,  the  or- 
dinaDce  provides  that  the  agedt  of  the  non- 
restdoit  proprietor,  if  he  carries  on  the  busi- 
ness within  the  city,  shall  be  responsible  in 
the  same  manner  as  if  he  were  the  proprie- 
tor. The  appellant  must  be  assumed  to  have 
known  the  existence  of  the  ordinance;  In 
other  words,  he  is  presumed  to  have  known 
the  law.  When  be  came  to  Louisville  to  car- 
ry on  the  business  of  his  employer,  be  knew 
that  under  tbe  ordinance  he  would  be  held 
civilly  responsible  for  the  license;  and  crim- 
inally responathle  for  a  violation  of  the  or- 
dinance. 

It  seems  to  us  that  the  Judgment  of  the 
lower  court  Is  based  upon  sound  principles, 
and  it  iB  therefore  affirmed. 


HAZLEWOOD  et  al.  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Dec.  13, 
1910.) 

1.  DisoBnEBi.T  House  (S  24*)— Punisiimemt 

— COITMON-IAW  PDNSSHUXIIT. 

The  oflfense  of  malntainins  a  disorderly 
house,  beinc  a  common  nuisance,  the  common- 
law  panlAhment  is  a  fine  in  any  amount,  or  im- 
prlsonment  in  the  county  Jail  any  length  of 
time,  or  both,  in  the  jary's  discretion. 

(Ed.  Note.— For  other  cases,  see  Disorderly 
House.  Cent.  Dig.  I  35;  Dec.  Dig.  i  24.*1 

2.  DiaoBDEaLT  House  ({  d*)— Pebsohs  Lia- 
ble. 

A  lessee  Is  not  responsible  for  tbe  keeping 
of  a  disorderly  bouse  in  tbe  leased  premises  by 
his  sublessees  after  they  took  possessioo,  with- 
out his  knowledge;  nor  are  such  sublessees  lia- 
ble for  the  maintenance  of  a  disorderly  house 
therein  by  tbe  lessee  before  they  leased  it,  nor 
for  the  DsalnteBance  thereof  by  each  other  dur- 
ing their  req>ective  possessions,  though  the 
owner  is  responsible  for  the  keeping  of  a  dis- 
orderly house  by  bis  tenants  or  subtenants  with 
his  consent  or  knowledge. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  1;  Dec.  Dig.  {  9.*] 
&  iNDioTMEirr  AND   Infobhation   {%i  132, 

147*>--CHABOiKa  Sevesai.  Offenses— Rem- 

IDT. 

While,  under  Cr.  Code  Prac.  §  165,  provid- 
ing that  demurrer  is  proper  if  more  than  one  of- 
fense be  charged  in  tbe  indictment,  an  indict- 
ment showing  on  its  face  an  improper  joinder 
of  offenses  is  snbject  to  demurrer,  upon  siistsin- 
iog  which  the  court  will  require  the  common- 
wealtii  to  elect  to  prosecute  for  one  of  the  of- 
fenses cbanped.  and  dismiss  as  to  the  other, 
where  the  lusjoinder  does  not  appear  from  the 
face  of  the  indictment,  but  is  only  shown  by 
the  proof,  ft  cannot  be  reached  by  demurrer,  but 


tbe  court  may  require  the  commonwealth  to 
elect  as  to  which  offense  it  wUl  stand  on,  and 
dismiss  as  to  the  other;  so  that  where  the  in- 
dictment charged  several  jointly  ^ith  maintain- 
ing a  disorderly  house,  but  th^  evidence  showed 
that  they  maintained  it  at  different  times,  while 
they  each  bad  possessiim  of  the  premises  as  les- 
see or  as  sublessees,  so  that  neither  would  be 
liable  for  the  other's  acts,  the  commonwealth 
should  have  been  reanlred  to  elect  on  which  of 
the  offenses  it  would  prosecute,  and  to  dismiss 
as  to  the  others,  that  oeing  the  proper  remedy, 
and  not  tbe  direction  of  an  acquittal  as  to  all  of 
defendants. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ii  425-468:  Dec. 
Dig.  H  132,  147.*] 

4.  iNDICIHSnr  AffD  ImOBUATIOH  (I  125*>— 

Join  DEB  or  Offenses. 

Several  acts,  constituting  different  offensea, 
cannot  be  joined  In  the  same  Indictment,  except 
in  separate  counts. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Infonnatlmi,  Cent  Dig.  H  334-400;  Dec 
Dig.  S  125.*] 

Appeal  from  Circuit  Court,  Boyle  County. 

J.  F.  Hazlewood  and  others  were  convicted 
of  maintaining  a  disorderly  house,  end  they 
appeal.  Keversed  and  remanded,  for  new 
trial  and  further  proceedings. 

Harding  &  Rawllngs  and  Hazlewood  & 
Johnson,  for  appellants.  Jaa.  Breathitt,  Atty. 
Gen.,  and  Tbeo.  B.  Blakey,  Aaat  Atty.  Qen^ 
for  the  Commonwealth. 

SETTLE,  J.  The  appellants,  J.  F.  Hazle- 
wood, Clarence  Hazlewood,  Tom  Ixmgo, 
and  J.  J.  Moore,  together  with  A.  Longo, 
were  Jointly  indicted  by  the  grand  Jury  of 
Boyle  county  for  keying  a  disorderly  house. 
The  offense  being  a  common  nuisance,  tbe 
common-law  punishment  Is  a  fine  in  any 
amount,  or  imprisonment  in  the  county  Jail 
any  length  of  time,  or  both  such  fine  and  im- 
prisonment, In  the  discretion  of  the  Jury. 
Ui>on  the  trial,  A.  Longo  was  acquitted  by 
the  Jury  In  obedience  to  a  peremptory  In- 
struction from  tbe  circuit  court,  but  the  ap- 
pellants were  alt  convicted;  the  verdict  of 
the  Jury  and  Judgment  of  the  court  fixing  the 
punishment  of  Clarence  Hazlewood  and  J.  J. 
Moore  at  a  fine  of  $250  each,  that  of  Tom 
Longo  at  a  fine  of  $1,000  and  confinement 
in  tbe  county  jail  for  one  year,  and  that  of 
J.  J.  Hazlewood  at  a  fine  of  $1,000  and  con- 
finement In  the  county  jail  two  years.  They 
were  refused  a  new  trial ;  hence  this  appeal. 

The  facts  presented  by  the  record  show 
that  the  appellant  J.  J.  Moore  owns  a  store- 
house and  lot,  with  certain  outbuildiugs,  sit- 
uated on  the  Lebanon  pike  In  a  suburb  of  the 
dty  of  Danville,  which  be,  by  a  writing  of 
date  January  1,  1910,  leased,  at  the  price  of 
$12.50  per  month,  to  Tom  Longo  for  a  year, 
to  be  used  for  conducting  In  tbe  storehouse 
and  upon  the  premises  a  grocery,  confection- 
ary, and  the  sale  of  soft  drinks.  Moore 
found  that  the  storehouse  required  repairing, 
and  this  work  prevented  Longo  from  taking 
possession  of  It  until  January  15th,  at  which 
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time  he  moved  In  and  began  liasiaess,  which 
was  continued  by  him  until  about  February 
15th,  when  he  sold  bis  stock  and  business  to 
the  appellants  J.  F.  Hazlewood  and  Clarence 
Hazlewood,  and  subleased  to  them  the  store- 
house and  premises.  They  conducted  the 
same  business  therein  down  to  and  Incladln? 
April  24th,  on  which  date  the  indictment  was 
returned.  J.  J,  Moore,  the  owner  of  the  prop- 
erty, knew  of  and  consented  to  the  subleasing 
of  the  same  to  the  Hazlewoods. 

Much  of  the  evidence  Introduced  by  the 
commonwealth  conduced  to  prove  that  the 
piece  In  Question,  as  kept  both  by  Tom  Longo 
«nd  the  Hazlewoods,  was  a  disorderly  and 
disreputable  house,  cansed  by  the  disorderly 
and  indecent  conduct  of  disreputable  persona, 
white  and  black,  of  both  sexes,  who  were 
permitted  both  day  and  night  to  assemble 
there,  some  of  them  in  an  intoxicated  condi- 
tion; that  qaarrellng  was  engaged  in,  as  on 
one  occasion  a  fight  occurred  in  the  store,  and 
at  another  time  negroes  were  seen  shooting 
craps  In  an  outbuilding  on  the  premises ;  also 
that  wagons  were  permitted  to  stand,  many 
at  a  time,  on  the  pike  In  front  of  and  near 
the  store,  thereby  blockading  the  highway 
and  obstructing  travel ;  that  evil  odors,  such 
as  arise  from  whisky  and  other  Intoxicants 
and  were  offensive  to  persons  passing  on  the 
highway,  emanated  from  the  store ;  and  that 
the  misconduct,  noises,  and  odors  mentioned 
annoyed  and  disturbed  the  good  citizens  of 
the  community  and  other  persons  compelled 
to  pass  the  store  in  traveling  the  highway. 

Although  the  appellants,  by  their  own  tes- 
timony and  that  of  some  others  in  their  be- 
half, undertook  to  disprove  or  explain  the 
facts  furnished  by  th6  proof  of  the  common- 
wealth, it  cannot  be  said  that  they  succeeded 
in  satisfactorily  doing  so.  The  evidence  of 
the  commonwealth  In  some  sort  also  tended 
to  prove  that  the  appellant  Moore  knew  the 
disreputable  character  of  the  premises  as 
kept  by  Longo  and  the  Hazlewoods,  because 
he  saw  In  part  what  was  going  on  there,  and 
was  warned  by  others  of  some  of  it. 

It  was  contended  by  appellants  on  the  mo- 
tion for  a  new  trial,  and  is  now  Insisted  by 
them,  that  all  of  the  commonwealth's  evi- 
dence was  incompetent,  and  for  that  reason 
a  peremptory  Instruction  directing  their  ac- 
quittal should  have  been  granted,  as  request- 
ed by  them  at  the  conclusion  of  the  common- 
wealth's evidence,  and  again  at  the  conclu- 
sion of  all  the  evidence.  This  contention 
rests  upon  the  theory  that  the  indictment 
charged  more  than  one  offense,  and  that  evi- 
dence that  a  disorderly  house  was  ^ept  on 
the  premises  in  question  by  the  appellant 
Longo  while  he  was  In  possession  thereof  un- 
der iiis  lease  from  Moore  was  not  competent 
as  against  the  appellants  J.  F.  and  Clarence 
Hazlewood,  nor  was  evidence  as  to  the  keep- 
ing by  them  of  a  disorderly  houBe  after  they 
took  charge  of  the  property  competent  9s 
against  Longo. 

It  Is  manifest  that  the  Indictment  embraces 


more  than  one  offense,  thon^  it  does  not  so 
appear  on  its  face.  The  appellant  Longo  did 
not  know  of,  and  la  not  responsible  for,  the 
keeping  of  a  disorderly  house  by  his  sub- 
lessees after  they  toc^  possession  of  the  prop- 
erty ;  nor  can  they  be  punished  for  the  main- 
taining of  such  a  nuisance  by  Longo  before 
they  leased  it  from  him,  though  Moore,  the 
owner,  would  be  responsible  for  the  keeping 
of  a  disorderly  house  by  his  tenant  or  sut>- 
tenants,  if  done  with  his  consent  or  knowl- 
edge. Wlien  an  indictment  shows  on  Its  face 
an  Improper  Joinder  of  offenses,  the  defect 
may  be  exposed  by  demurrer ;  and  the  court, 
upon  sustaining  the  demurrer,  will  require 
the  commonwealth  to  elect  to  prosecute  the 
defendant  for  one  of  the  offenses  and  dlsmisa 
as  to  the  other.  Cr.  Code  Prac.  1 166.  But 
where,  as  in  this  case,  the  misjoinder  of  of- 
fenses is  not  apparent  from  the  language  of 
the  Indictment,  it  cannot  be  reached  by  de- 
murrer, but  will  be  developed  by  the  proof, 
and  when  thus  disclosed  the  trial  court  may 
still  require  the  commonwealth's  attorney  to 
make  an  election  and  permit  the  trial  to  pro- 
ceed as  to  the  offense  for  which  the  common- 
wealth's attorney  elects  to  prosecute  the  de- 
fendant, dismissing  the  indictment  as  to  the 
other.  If,  as  shown  by  the  evidence  Longo 
kept  a  disorderly  bouse  from  January  15th 
to  February  15th.  that  was  oqp  offense ;  and 
if,  as  further  shown  by  the  evidence,  the 
Hazlewoods  kept  a  disorderly  house  on  tbe 
same  premises  from  February  15tb  until  April 
27th,  that  was  another  and  separate  offense. 
"Several  different  acts,  constituting  as  many 
different  offenses,  cannot  be  Joined  In  a  sin- 
gle indictment,  otherwise  than  la  separate 
counts.  It  la  the  proper  function  of  an  in- 
dictment to  allege  a  single  offense  and  the 
particular  acts  which  constitute  it  *  •  •" 
Yost  V.  Commonwealth,  6  Ey,  Law  Rep.  935. 

The  indictment  in  the  case  at  bar  does  not 
allege  the  appellant  Moore's  ownership  of  the 
premises  where  tbe  nnlsance  was  maintained, 
or  indicate  the  owner.  It  merely  allies- that 
all  the  appellants.  In  an  undefined  joint  ca- 
pacity, kept  the  disorderly  house  In  the  man- 
ner specified,  upon  the  premises  described. 
The  proof  clearly  showed  that,  for  a  part  of 
the  time  the  nuisance  was  maintained,  the 
appellant  Tom  Longo  was  the  lessee  and  in 
sole  control  of  the  premises  In  question,  and 
for  the  remainder  of  the  time  the  aK>ellant8 
J.  F.  and  Clarence  Hazlewood  were  the  les- 
sees, and  alone  in  control  thereof.  These  be- 
ing the  facts,  the  evidence  Introdaced  to  show 
the  existoice  of  tbe  nuisance  whUe  the  store- 
house was  in  the  posaessioa  of  Longo  was  not 
competent  as  against  the  Hazlewoods,  nor  was 
the  evidence  showing  their  maintenance  of 
the  nuisance  after  they  leased  and  took  the 
property  competent  as  to  Longo.  Yet  the  ju- 
ry were  authorized,  by  the  instnictlona  giv- 
en by  the  court,  to  find  all  or  any  of  the  ap- 
pellants guilty  upon  proof  that  a  disorderly 
house  was  kept  on  the  Moore  premises  by  any 
of  them  within  the  time  coTwed  by  Ute  in- 
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dlctment  Wben,.  daring  the  trial,  appellants, 
in  making  their  objection  to  the  evidence, 
through  counsel,  called  the  court's  attention 
to  the  misjoinder  of  offenses  in  the  indict- 
ment, it  Bhonld  have  required  the  common- 
wealth to  elect  which  of  the  offenses  it  would 
prosecute,  and  after  such  Section,  dismissed 
the  Indictment  as  to  the  other  offense.  If 
desired  by  the  commonwealth's  attorney,  the 
case  as  to  that  offense  might  have  again  been 
referred  to  the  grand  jury  for  anothw  In- 
dictment. 

What  we  have  satd  as  to  the  proof  show- 
ing more  than  one  offense  in  the  acts  alleged 
in  the  Indictment  also  applies  to  the  appel- 
lant Moore.  If  he,  at  the  time  of  leasing  the 
storehouse  to  Longo,  knew  be  would  make  of 
It  a  disorderly  house,  or  after  It  became  such 
wblle  It  was  in  Longo's  possession  be  consent- 
ed to  or  acquiesced  In  such  use  of  It,  he  would 
be  equally  guilty  with  Longo  of  the  offense 
of  maintaining  a  nuisance ;  and  If,  after  the 
Hazlewoods  leased  the  property  from  Longo, 
they  made  of  It  a  disorderly  house,  and  that 
fact  was  known  to  and  acquiesced  in  by 
Moore,  he  would  be  equally  guilty  with  the 
n&zlewoods,  but  of  a  separate  offense  from 
that  committed  in  connection  with  Longo. 

While  we  agree  with  appellants*  counsel 
that  there  was  a  variance  between  the  alle- 
gations of  the  indictment  and  the  common- 
wealth's proof,  we  do  not  agree  with  them 
that  such  Tariance  authorized  the  peremptory 
Instruction  asked  for  appellants.  It  did,  how- 
ever, necessitate  an  election  by  the  common- 
wealth, as  already  Indicated,  and  upon  return 
of  the  case  such  election  should  be  made,  or 
the  case  re-referred  to  the  grand  Jury  for 
further  action. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed  as  to  all  the  appellants,  and  the  case 
remanded  for  a  new  trial  and  such  other  pro- 
ceedings OB  may  be  consistent  with  this  opin- 
ion. 


CIN'CINNATI.  N.  O.  &  T.  P.  RY.  CO.  v. 
LOTSLL'S  ADBTR  t 

(Court  of  Appeals  of  Eentncky.  Dec.  14, 1010.) 

1.  Death  ft  28*)— Aonon— DmifSEB— Gon- 

TBXB0TOBV  NKGXJOXMCB. 

Under  Const  i  241.  and  Ky.  St  S  6  (Rus- 
sell's St  S  11),  proTiding  that  whenever  the 
death  of  a  person  results  from  an  injury  inflict- 
ed by  negligence  or  wrongful  act,  then  damages 
may  be  recovered  for  such  death,  from  the  cor- 
porations and  persons  bo  causing  the  same,  con- 
tributory negUeeoce  is  a  good  defense  to  an  ac- 
tion for  wrongful  death  if  it  be  of  such  a  char- 
acter that  death  would  not  have  occnrred  except 
for  it 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  89  25,  26 ;  Dec.  Dig.  {  23.*] 

2.  Mabteb  and  Sebvaht  (S  145*)— Ibjubies 
TO  Sebvant  —  Rules  —  Appucability  — 

"WOEKMAW." 

In  an  action  for  death  of  a  railroad  yard 
foxflBDOn  cniahed  between  can  while  making 


a  coupling,  where  It  appeared  that  deceased  had 
not  complied  with  a  rule  lecltinf;  that  a  blun 
&^  by  day  and  a  blue  light  by  night  displayed 
on  an  engine  or  train  Indicates  that  workmen 
are  about  It.  nod  providing  that,  when  thus 
protected,  such  engine  or  car  must  not  be  moved 
or  coupled  with  any  other  train,  etc.,  and  that 
"workmen"  will  display  the  blue  signals,  etc.. 
but  the  mcontradlcted  evidence  showed  that 
it  was  never  the  custom  for  yard  crews  in  mov- 
ing trains  to  use  a  blue  light,  though  they  might 
be  delayed  for  a  few  minutes  by  an  emergency, 
and  that  the  yard  crews  had  never  been  sup- 
plied with  any  signals  except  the  ordinary  white 
lantern  used  by  trainmen,  the  jury  was  war- 
ranted In  finding  that  the  role  did  not  api^y  to 
deceased:  be  not  being  a  "workman"  within 
its  meanmg. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  288;  Dec  Dig,  |  146.* 

For  other  definitions,  see  Words  and  Pluases, 
VOL  8,  pp.  7522,  7523.] 

3.  Mabteb  and  Sbbvant  (|  145*)— iNjtrBiBS 
TO  Sebvant— Rules— Applicabixjtt. 

A  railroad  bnlletln  directed  to  conductors, 
reciting  that  the  practice  of  leaving  can  stand- 
ing on  main  tracks  must  not  be  countenanced, 
and  requiring  such  cars,  when  necessarily  left 
on  main  tracks,  to  be  protected  In  yard  limits 
by  proper  aignals,  only  contemplated  a  condi- 
tion arising  when  a  train  or  car  was  left  stand- 
ing without  any  iterson  being  eng^ied  in  the 
attempt  to  move  It,  and  iras  not  appIicaUe  to 
a  yard  foreman  crushed  between  cars  while  at- 
tempting to  make  a  coapling,  especiaily  in  view 
of  testunony  of  the  superintendent  that  the 
bulletin  was  issued  on  account  of  the  negligent 

Sroctice  ot  leaving  ears  standing  on  tlie  main 
ne. 

[Bid,  Note^FoT  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  {  288;  Dec.  Dig.  {  145.*] 

4.  MASTEB  and  SeBVAKT  a  27S*>— iNJtTBlES 

to  ^vant— Nbougbncs— StrmdENCT  or 

BVIDENCB. 

In  an  action  for  the  death  of  a  railroad 
yard  foremau  by  being  crushed  between  ears, 
evidence  held  to  justify  a  finding  that  decedent's 
death  was  caused  by  the  negligence  of  another 
of  defendant's  servants  movfog  the  train  with- 
out any  effort  to  ascerteln  whether  any  member 
of  the  yard  crew  was  engaged  In  or  at>ont  the 
train. 

tKd.  Note. — 'For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  (8  954-972;  Dec.  Dig.  | 
278.*] 

6.  Masttb  and  Sesvant  (j  284*)— Rules— 
OoNSTBumoN— Questions  fob  Coubt  and 

JUBT. 

While,  generally,  if  a  railroad  company  has 
promulfatea  rules  for  the  eovemment  of  em- 
ployes, their  construction  Is  for  the  court,  their 
application  to  the  facts,  If  then  is  reasonable 
doubt  about  their  applicablUty,  is  for  the  jury. 

{Ed.  Note.— For  other  cases,  see  Master  and 
Ser\-aQt  Dec.  Dig.  S  2S1.*] 

6.  Masteb  and  Sebvant  (t  289*)— Injubies 
TO  Sebvant— Rtra.ES— Question  fob  Jubt. 

Where  a  mle  is  reasonable,  and  not  against 
public  policy,  and  Is  known  to  a  servant,  or 
should  he  known  by  him,  and  the  undisputed 
facts  show  it  was  in  force  and  applicable  to 
him,  and  that  his  violation  of  It  was  the  proxi- 
mate cause  of  the  Injury,  the  court  ahonld  take 
the  ease  frcno  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1127 ;  Dec.  Dig.  t  289.*] 

7.  Masteb  and  Sebvant  (i(  144.  289*}— In- 
JDBIES  TO  Sebvant— Rules— DisBEQABD— 
SuBuissioN  TO  Jubt. 

Altbotigb  a  mle  may  be  applicable  to  an- 
injured  sen'ant  and  of  such  a  nature  that  if  in 
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force  as  to  bim  It  would  defeat  a  recovery  for 
injuries,  he  mar  yet  avoid  ftB  operatioo  by  evi- 
dence that,  with  the  knowledge  of  the  master 
or  a  superior  employ^  whose  duty  It  was  to 
enforce  the  rate,  it  was  habitnally  disregarded, 
aod,  when  an  Ibsus  of  this  character  is  made  by 
the  evidence,  the  court  should  submit  it  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  287,  1127;  Dec  Dig. 
H  144,289*] 

8.  Death  (8  104*)  — Aonoir  — Daiuqes  — In- 

BIBUCnON. 

In  a  death  acti<m,  an  instruction  authoris- 
ing the  jury  to  find  such  a  sum  in  damages  as 
they  nught  iMlieve  from  the  evidence  would 
reasonably  compecBate  the  estate  of  decedent, 
for  the  destnietion  hia  power  to  earn  money, 
not  exceeding  the  amount  claimed  in  the  peti- 
tion, was  proper. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  H  142-148;  Dec.  Dig.  {  lOi*} 

O.  Death  (8  <IO*)~^EtLEiiENTS  of  Dauage. 

In  estjmaliiig  compenutory  damages  in  ac- 
Hons  for  wrongful  death,  the  jury  may  receive 
evidence  concerning  the  hiMt^  character,  phys- 
ical condition,  earning  capacity,  and  probable 
duration  of  life  of  deceased. 

TBd.  Note.— Ft>r  other  caces,  see  Death,  Cent 
Dig.  i  70:  Dec.  Dig.  «  60.*] 

10.  Death  (|  89*)— Acraon^-DAHAOSa— Bx- 

CE8SIVB  DaHAOKS. 

In  an. action  for  tiie  death  of  a  railroad 
yard  foreman,  27  years  of  age,  strong  and  vig- 
orous, of  good  character  and  habits,  who  had 
already  been  promoted  In  the  service  of  the 
railroad,  a  verdict  for  $16,000  was  not  ez^ssive. 

[Ed.  Note.— ^'or  other  cases,  see  Death,  Gent 
Dig.  81  125-130;  Dec  DigTToO.*] 

Appeal  from  C^rcolt  Court,  Pulaafci  Connty. 

Action  b7  Jeff  Lovell'g  administrator 
against  the  Cinclimatl,  New  Orleans  &  Tex- 
as Padflc  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeale.  Affirmed. 

John  Galvlu  and  O.  H.  Waddle  &  Sons,  for 
appellant  Roht  Harding,  E.  V.  Puryear, 
James  Denton,  Robt.  Waddl^  and  Greene, 
Van  Winkle  &  Schoolfield,  for  appellee. 

CARROLL,  J.  Jeff  Lovell,  an  employ^  of 
the  appellant  company,  was  killed  In  its  yard 
at  Somerset  Ky.,  by  being  crushed  between 
two  cars.  His  administrator  brought  this 
action  under  the  statute  to  recover  damages 
for  the  destruction  of  his  life.  Upon*  a  trial 
before  a  jury  the  damages  were  assessed  at 
915,000,  and  judgment  accordingly  roidered 
for  this  amount  In  asking  a  reversal  of  the 
judgment,  It  is  earnestly  Insisted  that  the  per- 
emptory Instruction  requested  by  the  railway 
company  should  have  been  given.  The  dispo- 
sition of  this  question,  which  is  the  principal 
-one  In  the  case,  makes  It  necessary  that  we 
should  state  with  some  elaboration  the  evi- 
dence. 

At  Somerset  the  railway  company  bad  two 
yards,  known  as  the  "north  yard"  and  the 
"south  yard,"  and  In  each  there  were  a  num- 
ber of  side  tracks  or  switches.  These  yards 
were  atwut  a  mile  apart,  and  connected  by 
the  main  line  of  the  railway.  In  each  of 
these  yards  it  had  a  switching  crew,  consist 


ing  of  an  engineer,  fireman,  two  brakemen, 
and  a  foreman.  Jeff  Lovell  was  the  foreman 
of  the  north  yard,  and  Oarfleld  Omse  was 
the  foreman  of  the  south  yard;  each  baTliig 
the  full  complement  of  men.  The  duties  of 
these  respective  yard  crews  were  the  same. 
To  Illustrate:  When  a  freight  train  came 
In  from  the  north,  it  would  stop  on  the  main 
trade  In  the  north  yard,  and  the  engine 
would  be  detached  from  the  train  and  taken 
to  the  roundhouse,  leaving  the  train  to  be 
handled  and  moved  by  the  north  yard  crew, 
whose  duty  It  was  to  take  the  train  as  speed- 
ily as  practicable  off  of  the  main  track  and 
put  it  on  one  of  the  sidings  in  the  yard,  and 
then  distribute  the  cars  at  such  places  In 
the  yard  as  the  destination  of  the  cars  re- 
quired. In  distributing  the  cars  it  often  hap- 
pened that  It  would  be  necessary  to  take 
them  from  one  yard  to  the  other,  and  so. 
If  cars  In  the  north  yard  were  to  be  trans- 
ferred to  the  south  yard,  the  north  yard  crew- 
would  take  them  to  that  yard;  the  same 
course  of  conduct  being  observed  by  the  crew 
In  the  south  yard. 

On  the  occasjon  of  the  accident,  a  freight 
train  going  south  came  Into  the  north  yard 
on  the  main  track  about  8  o'clo<^  at  nlgbt, 
and  as  soon  thereafter  as  It  could  be  done 
the  engine  was  uncoupled  and  taken  to  the 
roundhouse,  leaving  the  cars  on  the  main 
track.  When  this  train  came  In,  Lovell  In 
the  performance  of  his  usual  duties  took  his 
engine  out  on  the  main  track  for  Uie  purpose 
of  coupling  to  the  north  end  of  the  train; 
the  tender  being  In  front,  that  Is,  next  to  the 
train  to  be  coupled  to.  When  the  tendM* 
came  within  some  two  feet  of  the  north  end 
of  the  north  car,  the  engine  stopped,  so  that 
prorations  might  be  made  to  make  the 
coupling.  At  this  time  Lovell  and  his  two 
brakemen  were  present,  and  It  was  discover- 
ed that  the  coupling  on  the  north  end  of 
the  north  car  was  broken  or  In  such  a  defec- 
tive condition  that  It  could  not  be  coupled  to 
the  tender.  Thereupon  Lovell  attempted 
with  a  brake  rod  or  similar  piece  of  iron  to 
make  a  temporary  connection  that  would  en- 
able the  engine  to  move  the  cars;  but  he 
found  that  with  the  implement  he  had  a 
coupling  could  not  be  made,  and  that  It  woald 
be  necessary  to  get  a  chain,  and  so  he  direct- 
ed one  of  his  brakemen  to  get  the  chain. 
In  obedience  to  this  direction,  the  brakeman 
started  to  find  a  chain,  leaving  Lovell  on  the 
track  between  the  tender  and  the  car,  and 
t^ie  other  brakeman  standing  just  outside  the 
rails  of  the  track.  Within  almost  a  moment 
after  the  brakeman  started  for  the  chain, 
the  train  of  cars  between  which  and  the  ten- 
der Lovell  was  standing  was  moved  some 
two  or  three  feet,  and  in  the  movement  be 
was  caught  between  the  car  and  the  tender 
and  Instantly  killed.  The  movemrat  of  the 
train  was  occasioned  by  a  cut  of  cars  coming 
from  the  south  yard  to  the  north  yard  on 
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the  main  tracik,  and  that  were  conpled  to  the 
flouUi  Old  of  Ix>?eU'B  train.  This  cat  of  cars 
■nras  nnder  the  control  of  Oarfleld  Cnue,  the 
foreman  In  charge  of  the  south  yard  crew, 
nnd  consisted  of  Iff  cars  whldi  were  behig 
pushed  by  the  engine.  Gmse  was  standing 
«n  Uie  top  of  the  ^nt  car  at  this  train  that 
wan  moving  at  a  moderate  rate  of  speed. 
IVhen  the  car  on  whldi  lie  was  standing  got 
within  a  short  distance  of  the  sonth  end  of 
the  train  that  Lovell  was  preparing  to  more, 
lie  dtecovered  the  cars  standing  on  the  main 
trad;  and  Immediately  signaled  his  engineer 
to  stop*  which  he  did,  and,  as  soon  thereaft- 
er as  it  could  be  dtme,  a  coupling  was  made 
between  the  train  in  charge  of  Cnue  and 
the  can  of  the  oth«>  train. 

Cruse  testifies  that  at  the  time  and  before 
be  made  the  coupling  he  did  not  know  that 
any  person  was  between  or  about  the  cars 
standing  on  the  main  track  to  which  his 
train  was  coupled.  And,  further,  that  it  was 
cMiatomary  in  moving  cars  from  one  yard  to 
the  other  to  couple  to  any  cars  fbund  stand- 
ing on  the  main  track,  and  that  in  obedience 
to  this  custom  he  made  the.  coupling  men- 
tioned. LoTeH's  braleeman,  who  was  stand- 
ing on  Uie  side  of  tiie  track  near  the  engine^ 
liad  a  lantern  In  his  band,  and  Lovell  also 
bad  a  lantern,  but  it  was  in  the  middle  of 
the  track.  There  was  a  headlight  on  the  md 
of  the  toider  of  Lovell's  engine,  as  w^  as 
the  ordinary  headlight  on  the  oigln^  and 
both  of  these  headlights  were  burning.  The 
beadllght  on  the  tender  shone  against  the  end 
of  the  box  car  standing  a  few  feet  from  it, 
but  there  is  some  evidence  that  the  rays  ex- 
tended tiiree  or  four  feet  out  on  each  side 
of  this  box  car.  But  Cruse  did  not  Bee  ei- 
ther the  rays  from  headlight  ox  the  lan- 
tern of  the  brakeman.  Nor  Is  it  shown  that 
lie  made  any  attempt  to  discover  them.  In 
fact,  we  may  safely  say  from  the  evidence 
that  when  he  came  to  these  can  standing 
on  the  main  track  he  at  once,  or,  as  soon  as 
it  could  be  done,  coiQ>Ied  to  them,  without 
making  any  effort  of  any  Idnd  or  character 
to  discover  wheUier  or  not  any  person  was 
between  the  cars  or  about  them. 

With  the  facts  Immediately  connected  with 
the  injury  in  the  condition  stated,  the  rail- 
way company  bases  lt»  contention  tiiat  the 
peremptory  instruction  should  Iulto  been  glv- 
upon  the  ground  that  Lovell  should  have 
protected  by  a  signal  or  light  of  some  kind 
the  south  eaA  of  the  train  he  was  preparing 
to  move.  In  support  of  the  proposition  tliat 
It  was  Lovell's  duty  to  protect  the  south 
end  of  the  train,  a  rule  of  tiie  railway  com- 
pany waa  Introduced,  reading  as  follows: 
"A.  blue  flag  by  day  and  a  blue  light  by  night, 
diq)layed  at  one  or  both  raids  of  an  engine, 
car  or  train,  indicates  that  workmen  are 
nnder  or  about  it  When  thus  protected,  the 
ei^ne,  car  or  train  must  not  be  moved  or 
couffled  vrith  any  other  train,  car  or  engine. 
Workmen  will  display  the  blue  signals,  and 
the  same  workmen  alone  are  authorised  to 


remove  them.  Other  can  mnst  not  be  placed 
on  the  same  tratik,  so  as  to  intercept  the 
view  of  the  blue  signals,  without  flrat  noti- 
fylng  the  workmen." 

It  Is  conceded  that  Lovell  did  not  protect 
the  south  end  of  his  train  wltii  the  bine  sig- 
nal referred  to  in  this  rule,  or  a  signal  or 
warning  of  any  kind.  And  if  tills  rule  was 
applicaUe  to  Lovell,  or  If  Indepoident  of 
any  mle  It  waa  his  duty  nnder  the  clrcnm- 
stances  to  protect  the  souUi  end  of  bis  train 
by  a  idgnal  suffldent  to  have  warned  Cruse 
not  to  permit  his  train  to  move  or  disturb 
it,  then  Lovell's  death  was  caused  1^  his 
own  negligence  In  failing  to  otn^ve  a  mle 
at  the  railway  company  intoided  to  protect 
him  from  injury,  or  in  falling  to  take  prop- 
er precanUcms  for  his  safety,  and  consequttit- 
ly  bis  personal  representative  could  not  Buc- 
oessfnUy  maintain  an  action  to  recovw  dam- 
ages for  his  death.  Alexander  v.  L.  ft  N. 
B.  GOh  88  Ky.  689;  L.  ft  N.  B.  Co.  v.  Scan- 
Ion,  60  8.  W.  643,  22  Ky.  Law  Bep.  1400; 
Thompsm  on  Negligence^  |  6895:  Shearman 
ft  Bedfleld  on  Negligence,  |  207;  note  to  No- 
lan V.  N.  T.,  N.  H.  -ft  H.  B.  B.  Co.,  48  U  B. 

A.  800w  For,  although  it  Is  provided  in  sec- 
tion 241  of  the  Ctmstitutlon  of  the  State,  as 
well  as  in  section  6  of  the  Kentucky  Stat- 
utes (Bussell's  St  {  11),  that:  "Whenever 
the  deatlt  of  a  person  shall  result  from  an 
injury  inflicted  by  negligence  or  wrmigful 
act,  then,  in  every  such  case,  damagea  may 
be  recovered  for  such  death,  from  the  cor- 
porations and  persons  so  causing  the  same 
*  *  *  "'—it  has  yet  been  held  In  a  number 
of  cases  that  contributory  negllg«ice  is  a 
good  defense  to  an  action  to  recover  damages 
for  death  caused  by  negligent  or  wrongful 
act  if  it  be  of  such  a  character  as  that  the 
deatii  vrould  not  have  occurred  except  for 
the  contributory  neglect  Clarke  v.  L.  ft  N. 

B.  Co.,  Id  Ky.  34.  89  S.  W.  840^  18  Ky. 
Law  Rep.  1082,  36  L.  B.  A.  128 ;  C.  N.  O. 
ft  T.  P.  By.  Co.  V.  Tocnm*s  Adm'r,  137  Ky. 
117,  123  &  W,  247,  1200. 

It  will  be  observed  that  the  mle  on  Its 
face  refen  to  '*workmai"  who  are  engaged 
under  or  about  a  car  or  standing  train,  and 
it  Is  therefore  argued  for  appellee  that  this 
rale  did  not  apply  to  and  was  not  designed 
to  embrace  trainmen  engaged  In  an  effort 
to  make  an  ememency  coupling,  but  was  In- 
toided  to  be  applicaUe  to  workmen  engaged 
in  the  business,  whether  temporarily  or  not, 
of  r^lrlng  a  car.  This  argument  Is  force- 
fully supported  1^  the  uncontradicted  evl- 
doice  of  the  yardmasters  and  other  employes 
at  Somerset  that  it  was  never  tlw  custom 
or  practice  in  the  yards  at  Smuenet  for  yard 
crews  in  moving  can  or  trains  to  lue  a  blue 
light  or  a  signal  of  any  kind  to  protect  the 
care  or  train,  although  they  might  be,  as  Lo- 
tell  was,  delayed  for  a  few  minutes  by  an 
emergency  such  as  he  encountered;  and  by 
the  further  uncontradicted  fact  tiiat  tiw  yard 
crews  had  never  been  supplied  with  the  sig- 
nals referred  to  in  this  role,  or  any  signals 
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except  the  ordinary  white  lantern  uted  by 
trainmen..  From  this  evidence,  read  In  con- 
nection with  the  rule  referred  to,  the  Jury 
was  fully  warranted  in  concluding  that  It 
did  not  and  was  not  Intraded  to  apply  to  Lo- 
rell,  as  he  was  not.  In  the  effort  to  make 
the  coupling,  a  "workman"  within  Its  mean- 
ing. This  rule,  and  a  bulletin  posted  In  tiie 
yard  office,  reading:  "All  Conductors:  The 
practice  of  leaving  cars  standing  on  main 
traces  In  yards  or  elsewhere  most  not  be 
countenanced.  When  by  reason  of  an  acci- 
dent or  other  emergency  It  la  necessary,  such 
cuts  of  ears  must  be  protected  In  yard  lim- 
its by  proper  signals,  and  every  precaution 
taken  to  avoid  accidents" — are  the  only  rules 
or  regulations  established  by  the  company 
that  It  Is  claimed  have  any  ration  to  the 
matter  we  are  now  considering.  That  this 
bulletin  was  not  intended  to  apply  to  Lovell 
l8  we  think  apparent,  from  the  evidence  of 
Hl^ins,  who  was  yerdmaster  at  Somerset 
In  Febniary,  1907,  and  who  testified  that 
this  bulletin  was  issued  by  the  superintend- 
ent at  bis  instance,  and,  as  he  states,  "on  ac- 
count of  what  I  regarded  as  b^g  the  negli- 
gent practice  of  leaving  cars  standing  on  the 
main  line."  According  to  its  terms,  It  had 
reference  to  "leaving  cars  standing  on  the 
main  traclis  In  yards  or  ^sewhere,"  and  evi- 
dently contonplated  a  condition  arising  when 
a  train  or  a  car  was  left  standing  without 
any  person  twlng  at  the  time  engaged  In  an 
attempt  to  move  it,  and  so  we  think  the  trial 
court  correctly  excluded  it  as  evldmce. 

But  the  argument  Is  further  made  that, 
even  it  this  rule  and  bulletin  did  not  apply 
to  LordI,  he  knew  trains  or  cars  from  the 
south  yard  were  likely  at  any  time  to  be 
moved  to  the  north  yard  upon  the  main 
track,  and  therefore  he  should  have  adopted 
some  method  of  protecting  the  south  end  of 
his  train,  bo  that  If  the  south  yard  crew 
found  It  necessary  to  move  any  cars  to  the 
north  yard  tbey  would  observe  the  signal 
and  not  disturb  without  sufficient  notice  or 
Warning  his  train.  And  it  Is  said  that,  if 
he  had  no  blue  signal,  he  could  have  protect- 
ed the  south  end  of  his  train  by  a  red  light 
or  by  stationing  there  a  brakeman  with  a 
white  light,  and  that  his  failure  to  do  this 
was  fatal  to  a  recovery,  especially  In  view 
of  the  evidence  before  mentioned  that  It  was 
customary  for  yard  crews  In  going  from  one 
yard  to  the  ot2ier  to  couple  to  cars  standing 
on  the  main  track  without  any  notice  or 
warning.  Keying  in  mind  the  uncontradict- 
ed evidence  that  It  was  not  usual  or  cus- 
tomary for  yard  crews,  when  engaged  as  Lo- 
vell was,  to  protect  their  train,  and  that 
there  was  no  rule  requiring  It  to  be  done, 
let  us  now  see  If  Lovell,  who  we  will  pre- 
sume knew  that  the  south  yard  crew  ml^t 
at  any  time  come  with  a  ctit  of  cars  Into  the 
north  yard,  voluntarily  put  himself  In  a  place 
of  danger  that  excnsea  the  comi>any  for  his 
death,  by  hla  ftiUure  to  protect  the  south  end 
of  his  craln.  If  he  did,  then  it  must  be  be- 


cause of  the  custom  or  practice  that  baft 
grown  up  In  the  yard  of  making  ooi^lngs 
to  cars  or  trains  standlnc  on  the  main  trade 
without  giving  any  notice  or  wamlng  diat 
a  coupling  would  be  mad&  And  it  Is  this 
custom  that  the  railroad  company  asserts  as 
one  of  the  chief  reasons  why  a  verdict  In 
its  favor  should  have  been  directed.  The 
evidence  of  Garfldd  Cmse  states  very  fully 
and  clearly  the  practice  nndn  this  custom, 
and  80  we  will  let  him  teU  about  It:  "Q. 
Yon  have  stated  in  your  original  exaffllnation 
that  it  was  your  duty  to  deliver  cars  from 
your  yard  to  the  main  line  In  the  north  yard, 
and  If  you  found  the  main  line  occapled  to  cou- 
ple on  to  the  cars  standing  on  the  main  line, 
have  you  not?  A.  Tss,  sir.  Q.  Nov,  that 
was  only  a  custom,  was  It  not.  In  that  yardt 
A.  Yes,  sir;  It  Is  a  custom.  Q.  Yon  knew 
that  it  was  Lovell's  duty  to  distribute  those 
cars  standing  on  the  main  line,  did  yon  not? 
A.  Yes,  sir.  Q.  You  knew  that  Lor^  and 
his  crew  were  likely  to  be  around  m  or 
about  those  cars  at  that  time^  did  yon  not? 
A.  Yes,  sir.  Q.  You  had  no  Information  as 
to  what  LoTeil  and  his  crew  expected  to 
move  those  cars  from  the  main  line  7  A.  No. 
sir.  Q.  And  when  you  delivered  the  cut  of 
cars  from  the  south  yard  to  the  north  yard 
you  didn't  know  and  made  no  Investigations 
to  see  whether  or  not  Lovell  or  hla  crew 
were  busy  handling  that  cut  of  cars?  A. 
No.  sir.  Q.  Did  you  give  any  warning,  or 
had  your  engineer  given  any  warning,  to  Lo- 
vell and  the  north  yard  crew,  that  you  wer4 
to  couple  on  to  the  cut  of  cars  which  were 
standing  on  the  main  line?  A.  No.  sir. 
•  •  •  Q.  You  knew  it  was  Lovell's  duty 
to  remove  that  cut  of  cars  from  the  main 
line  and  distribute  them  on  the  side  trades? 
A.  Yes,  sir.  Q.  It  was  necessary,  then,  in 
order  for  Lovell  and  his  crew  to  remove 
those  cars  from  the  main  line,  to  either 
couple  on  to  the  south  end  or  the  north  end 
of  the  cut?  A.  Yes,  sir.  Q.  You  knew  when 
you  approached  this  cut  of  cars  that  Lovell 
and  his  engineer  or  crew  was  not  at  the 
south  end  of  the  cut?  A.  Yes,  sir.  •  •  • 
Q.  Then,  as  I  understand  you.  It  was  custom- 
ary and  required  by  the  company  that  you, 
as  a  foreman  of  one  crew,  should  deliver 
cars  into  the  hands  of  another  crew  and 
make  couplings  without  reference  to  the  loca- 
tion of  that  crew?  A.  Yes,  sir.  Q.  What 
provision  was  made  by  the  company  for  the 
protection  of  those  employed,  under  those 
circumstances?  A.  There  wasn't  any  that 
I  know  of;  I  do  not  know  of  any." 

It  is  manifest  from  this  evidence  that,  if 
there  was  a  custom  of  this  kind,  It  was  a 
reckless  and  dangerous — if  not  inhuman- 
one.  It  placed  yard  crews  at  all  times  in 
danger  from  sources  they  could  not  In  the 
ordinary  conduct  of  the  business  wtil  guard 
agalmt,  and  left  them  to  be  killed  or  crippled 
without  any  opportunity  to  escape  onlesa  ev- 
ery time  one  of  them  wait  between  the  cars 
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for  any  purpose  anotber  was  oo  the  lockout  to 
protect  tbe  cars  be  went  between  from  be- 
ing moved  by  a  train  In  cbarge  of  the  other 
■crew.  For  example,  snppose  the  coupler  bad 
not  been  defective,  and  that  Lovell  In  the 
ordinary  coarse  of  bis  duties  had  stepped  In 
"between  the  tender  and  the  car  to  make  the 
usual  coupling,  and  just  at  the  moment  he 
was  so  engaged  the  south  end  of  his  train 
had  been  hit  hy  the  cars  In  charge  of  Cruse, 
coDld  It  be  contended  for  a  moment,  In  the 
■nbsence  of  a  rule  requiring  Ix)Ten  In  making 
an  ordinary  coupling  to  put  out  signals  at 
the  south  end  of  his  train,  that  hie  failure 
to  do  so  would  be  n^ligence?  We  think 
not.  and  the  mere  fact  that  Lovell  was  en- 
f^ageil  for  a  few  minutes  In  attempting  to  ar- 
range the  coupling  does  not  change  our  view 
of  the'  situation  or  make  this  custom  less 
obnoxious.  And  so  we  will  set  aside  as  In- 
defensible the  proposition  that  Cruse,  ac- 
cording to  a  custom  of  the  yard,  had  the 
right  to  more  a  train  of  cars  standing  on 
the  main  track  In  the  north  yard,  without 
taking  any  precautions  whatever  to  ascer- 
tain whether  or  not  any  member  of  the  north 
yard  crew  was  engaged  In  making  a  coup- 
ling or  In  other  necessary  work  in  or  abont 
these  cars.  The  railroad  company  will  not 
be  permitted  to  shelter  Itself  under  a  cus- 
tom that  Involves  a  reckless  disregard  of 
liuman  life.  When  Garfield  Cruse  saw  the 
train  of  cars  standing  on  the  main  line  in 
the  north  yard  trade,  he  knew  It  bad  been 
left  there  for  the  purpose  of  being  moved  by 
the  north  yard  crew,  and  that  they  were 
probably  at  that  very  time  engaged  about  It 
Having  this  knowledge,  he  was  and  should 
t>e  charged  with  the  duty  of  taking  some 
means  to  inform  himself  whether  or  not  any 
of  that  crew  were  occupied  about  this  cut 
of  cars  before  he  undertook  to  move  It,  or 
at  least  tbe  duty  of  giving  timely  and  rea- 
sonably sufficient  warning  that  he  intended 
to  move  It 

We  aA  therefore  of  the  opinion  that  there 
-was  ample  evidence  to  take  the  case  to  tbe 
Jury,  and  that  they  had  the  right  to  find, 
onder  the  instmctlon  submitting  this  issue, 
that  the  d«ith  of  Lovell  was  brought  about 
t>7  the  oegligence  of  Cruse  In  moving  Lo- 
Tell's  train  without  making  any  effort  to  as- 
<:ertaln  whether  or  not  any  member  of  the 
north  yard  crew  was  engaged  In  or  about 
the  train  that  he  contemplated  moving.  Lo- 
vell was  not  negligent.  He  was  engaged  In 
tbe  performance  of  his  duty,  and  while  so 
engaged  It  was  the  duty  of  tbe  company  to 
see  to  It  that  be  should  not  be  wantonly 
killed  under  authority  of  a  custom  allowed 
by  the  company  to  be  practiced  by  its  em- 
ployes without  any  reason  to  support  It  The 
business  In  which  railroad  operatives  are 
-engaged  Is  extrem^y  hazardous,  even  when 
the  utmost  care  Is  observed,  and  the  railway 
-company  will  not  be  permitted,  under  the 
facts  of  this  case,  to  set  up,  as  a  complete 
defease  to  an  actloq  brought  to  recover  dam- 


ages  for  the  death  of  an  employ^,  a  practice 
or  custom,  permitted  or  authorized  by  it, 
that  manifests  a  wanton  and  redcless  dls- 
r^ard  of  bis  safety.  Rules  and  regulations 
are  necessary  In  the  conduct  of  the  business 
of  railroading,  and  when  reasonable  and 
not  against  public  policy  they  should  be  and 
are  looked  upon  with  favor  by  the  courts. 
C.  &  O.  Ry.  Co.  V.  Bams,  132  Ky.  728,  117 
S.  W.  261.  But  a  rule  or  custom  that  endan- 
gers life  and  puts  In  peril  tbe  safety  of  em- 
ployes or  others  cannot  receive  our  approval. 
L.  &  N.  R.  Co.  V.  Hemdon,  126  Ey.  688,  104 
S.  W.  732,  31  Ky.  Law  Rep.  1050. 

The  cases  of  L.  A.  N.  R.  Co.  v.  Lumpkin, 
136  Ky.  200,  124  S.  W.  31S,  and  Russell  v. 
L.  &,  N.  R.  Co..  124  8.  W.  841,  are  relied  <hi; 
but  the  facts  of  these  cases  are  so  radically 
different  from  the  facta  of  this  one  that  they 
are  not  authority  for  the  position  taken  by 
counsel. 

It  is  further  Insisted  that  the  court  es- 
pecially erred  in  leaving  It  to  the  Jury  to  say 
whether  or  not  the  written  rule  relied  on  by 
the  company  applied  to  Lovell,  and  in  rul- 
ing generally  upon  the  rules  offered  In  evi- 
dence. Without  attempting  to  set  down  prin- 
ciples applicable  to  every  case  In  which  the 
question  of  rules  comes  up,  we  may  say  that 
generally.  If  a  railroad  company  or  other 
master  has  established  and  promulgated 
written  or  printed  rules  for  the  government 
of  employes,  their  construction  Is  for  the 
court;  but  their  application  to  the  facts,  If 
there  Is  reasonable  doubt  about  their  appli- 
cability, is  for  the  Jury.  Again,  if  a  written 
or  printed  rule  is  reasonable  and  not  against 
public  policy,  nnd  it  Is  known  to  the  employe 
or  servant,  or  should  be  linown  by  him,  and 
tbe  undisputed  facts  show  It  was  establish- 
ed and  In  force,  and  that  it  is  applicable  to 
him,  and  that  bis  violation  of  it  was  the 
proximate  cause  of  tbe  injury  he  complains 
of,  then  tbe  court  should  take  the  case  from 
the  Jury.  Western  Union  Telegraph  Co.  v. 
CrJder.  107  Ky.  600,  M  S.  W.  963,  21  Ky. 
Jmw  Rep.  1336.  If,  however,  there  is  ground 
for  reasonable  difference  of  opinion  as  to 
wliether  It  upplies  to  the  facta  developed  by 
the  evidence,  or  as  to  whether  tbe  servant 
had  or  should  have  notice  of  it  or  as  to 
whether  It  has  been  made  and  promulgated, 
or  as  to  whether  it  was  in  force,  then  these 
issues  of  fact — like  any  other — are  for  the 
Jury,  and  they  should  be  instructed  accord- 
ingly. Ii:iliott  on  Railroads,  vol.  1,  i  202; 
Illinois  Central  R.  Co.  v.  Whittemore,  43  III. 
420,  02  Am.  Dec.  138;  Pittsburg  Ry.  Co.  v. 
Lyon,  123  Pa.  140,  16  AU.  607,  2  L.  R.  A. 
489,  10  Am.  St  Rep.  517;  South  Florida  R. 
Co.  V.  Rhodes,  22  Fla.  40,  5  South.  633,  3 
L.  R,  A.  733,  23  Am.  St  Rep.  506.  In  this 
case  there  was  good  reason  to  doubt  wheth- 
er or  not  the  written  rule  Invoked  by  the 
company  applied  to  I^vell,  and  so  the  court 
properly  left  this  question  to  the  Jury  In  an 
Instruction  telling  them.  In  substance,  that 
If  they  l)elleved  from  the  evidence  that  Lo- 
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y«i\  was  gnllty  of  negligence  In  going  be- 
tween the  engine  and  car  withont  displaying 
slgnalB  at  the  south  end  of  tlie  train  as  re- 
quired by  the  roles  of  the  company,  and  that 
bat  for  such  negligence  he  would  not  hare 
been  Injured,  they  shoald  find  for  the  rail- 
road company.  Supplementary  to  the  fore- 
going statement  of  the  law,  it  should  be  said 
that  It  Is  also  well  established  that,  altbongh 
a  rule  may  be  ai^llcable  to  the  injured  par- 
ty, and  of  such  a  nature  that  If  in  force  as 
to  him  it  would  defeat  a  recovery,  he  may 
yet  avoid  Its  operation  and  effect  by  evidence 
that,  with  the  knowledge  or  acquiescence  of 
the  master  or  a  superior  employe  whose  du- 
ty It  was  to  enforce  the  rule,  it  was  habit- 
ually disregarded;  and,  when  an  Issue  of 
this  character  Is  made  by  the  evidence,  the 
court  sbould  submit  It  to  the  Jury.  Labatt 
on  Master  &  Servant,  vol.  1.  S  232;  U  &  N. 
R.  Co.  V.  Foley,  &4  Ky.  220,  21  S.  W.  800, 
15  Ky.  Law  Rep.  17;  L.  &  N.  R.  Co.  v.  Bo- 
cock,  107  Ky.  223,  51  S.  W.  680,  21  Ky.  Law 
Rep.  383,  53  S.  W.  202,  21  Ky.  Law  Rep.  896; 
note  to  Nolan  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
43  L.  R.  A.  305.  And  so  the  trial  court  cor- 
rectly submitted  this  question  to  the  Jury 
In  an  instruction  telling  them  that,  although 
they  believed  the  rule  was  Intended  to  apply 
to  employes  performing  the  service  Lovell 
was,  yet  If  they  further  believed  that  this 
rule,  with  the  assent  of  the  company  end 
the  officers  superior  In  authority  to  Lovell, 
was  habitually  violated,  and  Lovell  was  ex- 
pected by  his  superior  officers  to  make  coup- 
lings without  protecting  himself  by  signals, 
the  company  could  not  rely  upon  the  rule 
to  defeat  a  recovery. 

The  other  Instructions,  except  the  one  re- 
lating to  the  measure  of  damages,  are  not 
complained  of.  The  instruction  on  the  meas- 
ure of  damages  was  as  follows:  "If  your 
finding  be  for  the  plaintiff,  then  you  will  find 
such  a  sum  in  damages  as  you  may  believe 
from  the  evidence  will  reasonably  compen- 
sate the  estate  of  Jeff  Lovell,  deceased,  for 
the  desbmctlon  of  his  power  to  earn  money, 
not  exceeding,  however,  the  amount  of  $30,- 
000,  the  sum  claimed  in  the  petition."  This 
instruction  has  been  so  frequently  and  uni- 
formly approved  that  It  does  not  seem  nec- 
essary that  we  should  extend  this  opinion  in 
an  effort  to  sustain  It  But,  In  response  to 
the  argument  against  It  submitted  by  counsel 
for  appellant,  we  may  say  this:  In  estimating 
compensatory  damages  in  cases  like  this,  the 
Jury  may  receive  evidence  concerning  and 
have  the  right  to  consider  the  habits,  char- 
acter, physical  condition,  earning  capacity, 
and  probable  duration  of  life  of  the  deceas- 
ed. They  are  allowed  to  have  this  data  be- 
fore them  so  that  they  may  approximately 
at  least  fix  the  recovery  at  such  a  sum  as 
will  compeLsate  the  estate  of  the  deceased 
for  the  destruction  of  his  power  to  earn  mon- 
ey. The  loss  to  his  estate  is  the  amount  that 
be  will  probably  make  and  save  If  he  should 
live  the  full  limit  of  his  expectancy  of  life. 


It  would  be  unjust  to  the  estate  of  the  de- 
ceased If  this  loss  was  estimated  on  the  the- 
ory that  he  would  not  Increase  his  earning 
capacity,  or  that  he  would  not  make  or  save 
more  than  be  was  making  or  saving  at  the 
time  of  his  death.  It  is  of  coarse  probable 
that,  had  Lovell  lived  to  be  an  old  man,  bis 
earning  capacity  would  not  have  Increaaed, 
and  that  his  estate  would  be  worth  bat  lit- 
tle when  he  died;  bat,  it  is  equally,  if  not 
more  probable  that  a  yonng  man  of  his  hab- 
its and  character  wonld  increase  his  earn- 
ing capacity-  each  year  for  many  years,  and 
In  the  end  have  an  estate  much  larger  than 
the  amount  awarded  by  the  Jory.  Of  conrse, 
how  long  a  person  will  live,  or  how  much 
he  will  earn,  or  how  much  he  will  save,  or 
how  much  he  will  leave  at  his  death,  are  in 
the  very  necessity  of  things  nnknown  prob- 
lems. No  human  being  can  tell  how  long 
any  person  will  live,  and  consequently  no 
person  can  say  how  much  his  estate  from  a 
pecuniary  standpoint  will  lose  by  his  death. 
But,  in  compensating  the  estate  of  a  person 
who  has  be^  killed  by  negUgraice  for  the  de- 
struction of  his  power  to  earn  money,  it  is 
more  Just  and  reasonable  to  assnme  that  he 
will  live  the  allotted  time,  and  that  be  will 
observe  habits  of  thrift  and  industry,  than 
to  assume  that  be  will  be  stricken  with  dis- 
ease or  become  Idle  and  worthless  or  die 
many  years  before  his  expectancy  of  life  baa 
ended.  And  so  it  is  that.  In  dealing  vrlth 
the  wrongdoer,  the  law  requires  him  to  give 
the  injured  person  or  his  estate  sudi  a  sum 
as  under  the  most  fovorable  conditions  will 
compensate  him  or  his  estate  for  the  leas  oc- 
casioned by  his  wrongful  act  In  some  ju- 
risdictions the  courts  have  thought  it  fair 
and  Just  that  In  considering  the  loss  the  es- 
tate of  the  deceased  has  suffered  by  his 
death,  the  Jury  should  be  directed  to  take 
Into  consideration  what  he  would  necessa- 
rily or  probably  expend,  as  well  as  what 
he  might  earn,  and  then  to  deduct  <Mie  from 
the  other,  awarding  such  a  sum  as  would 
amount  to  the  difference  between  the  gain 
and  the  expense^  But  we  have  never  thought 
that  It  would  be  advisable  or  helpful  to  the 
Jury  to  Instruct  them  as  to  Items  of  earning 
and  expense,  or  to  direct  them  specifically 
to  consider  one  or  the  other.  The  fact  Is 
that  our  rule  is  as  Just  to  the  parties  as  the 
one  that  obtains  in  JurlBdlctlons  where  an 
instruction  calling  the  attention  of  the  Jury 
In  detail  to  the  things  they  should  take  In- 
to consideration  In  assessing  the  damages 
Is  authorized.  Under  neither  rule  can  the 
sum  that  should  be  awarded  be  ascertained 
with  reasonable  certainty.  When  the  jury 
has  before  It  all  the  evidence  that  either  par- 
ty desires  to  Introdace,  relating  to  the  health, 
habits,  earning  capacity,  character,  and  prob- 
able duration  of  life  of  the  deceased,  and  are 
then  directed  to  assess  the  damages  at  soch 
a  sum  as  will  compensate  his  estate  for  the 
destruction  of  his  power  to  earn  money,  th^ 
have  before  them  every  fact  npon  wbldi  aa 
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estimate  of  tbe  Ion  sustained  can  be  based, 
and  It  is  to  be  preenmed  tbat  In  making  ap 
tbelr  Terdlct  tbe  Jury  will  take  into  consid- 
eration all  of  tbe  facts  indicated.  Stewart 
T.  &  N.  R.  B.,  136  Ky.  717,  125  S.  W.  164 ; 
Netter  t.  LonlsrUle  City  Ry.,  134  Ky.  678, 
121  S.  W.  636. 

It  la  complained  that  tbe  verdict  Is  excea- 
slve.  It  is  true  the  amount  of  damages  as- 
sessed Is  unusually  large,  and  yet  we  cannot 
say  that  as  compensation  It  Is  so  excessive 
as  to  Indicate  that  tbe  jury  were  luflneac- 
ed  by  i>a8slon  or  prejudice  in  awarding  It. 
liovell  was  about  27  years  of  age,  a  strong, 
vigorous  man,  of  good  character  and  bablts, 
who  bad  before  him  in  tbe  ordinary  course 
of  events  a  long  and  useful  life.  He  was 
sober,  Indnstriotis,  and  economical,  and  who 
can  say  that  If  he  bad  lived  his  expectancy 
of  life  bis  estate  would  not  be  worth  as  much 
as  the  amount  allowed  for  its  destruction? 
True,  he  was  engaged  In  a  hazardous  busi- 
ness; but  It  does  not  follow  from  this  that 
be  must  or  would  continue  in  this  dangerous 
business  all  of  his  life,  nor  Is  It  fair  to  as- 
sume that  bis  salary  would  remain  tbe  same 
as  he  was  receiving  at  the  time  of  his  death. 
He  bad  already  been  promoted  In  the  service 
of  the  company,  and  it  is  likely  that  be 
would  have  received  other  promotions;  each 
bringing  with  it  Increased  compensation. 

A  few  other  alleged  errors  are  pointed  out 
In  brief  for  the  appellant;  but  we  have  not 
deemed  them  of  sufficient  importance  to  dis- 
cuss them. 

Upon  tbe  whole  case  we  are  of  tbe  opinion 
that  tbe  appellant  had  a  fair  trial,  and  so 
the  Judgment  is  affirmed. 


MUISVILLE  PACKING  OO.  v.  CRAIT?. 
(Court  ct  Appeals  of  Kentucky.  Dec  16, 1910.) 

1.  Sales  (|  8S^)—Taa  or  Patmsnt— Pbb- 

BDUPnOKTS. 

In  the  abeence  of  any  etlpalatioa  in  a  con- 
tract of  sale  as  to  time  or  terms,  casb  payment 
on  delivery  Is  presumed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent. 
Dig.  H  220-233;  Dec.  Dig.  |  82.M 

2.  Con  TRACTS  ($  316*)— BsKAcn— Waivkb. 

Where  one  party  to  a  contract  seeks  to 
avoid  compliance  therewith,  the  other  party 
may,  without  waiving  bis  rights,  make  an  hon- 
est effort  to  ladnce  compliance. 

[SSd.  Note.— For  other  cases,  see  Contracts, 
Dm;  Dig.  I  316.*} 

3.  cortracnb  (i  sis*}— sszbodtobt  cortbacts 

— Bbeach. 

While  the  parties  to  an  execntor?  contmct 
have  a  right  to  have  the  c<mtr&ct  relation  main- 
tained up  to  the  time  for  its  performance,  and, 
on  breaco  b;  one  party,  the  other  may  at  once 
sue  on  sQcb  breach,  yet,  if  one  party  electa  not 
to  accept  the  breach,  but  insists  on  performance, 
the  contract  remains  oi>eQ  for  the  benefit  of  both 
parties,  and  if.  during  such  time,  an^thiog  oc- 
cnrs  to  invalidate  it,  the  part;  seekmg  to  re- 
noonce  it  may  take  advantage  of  such  discharge, 
[Ed.  Note.— For  other  caMS,  see  Cootracts, 
Dec.  Dig.  f  318.*] 


4  Saub  a  418*)— Bbeaoh— Daiuou. 

In  an  action  a.  purchaser  for  breach  of 
a  contract  for  the  sale  of  meat  at  a  specified 
price,  plaintiff  was  entitled  to  the  benefit  of  any 
change  in  the  market  occurring  Iwtween  his  re- 
nunclatioo  of  the  omtract  ana  tbe  acceptance 
of  such  renimdatlon  by  defendant;  the  latter 
having  In  the  interim  continaally  importuned 
plainnfF  to  comply  with  tbe  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec. 
Dig.  I  418.*] 

Appeal  from  Circuit  Court,  Breathitt 
CouDtT. 

Action  by  M.  S.  Craln  against  the  Louis- 
ville Packit^  Company.  Judgment  for  plaiu- 
tlff,  and  defendant  appeals.  Reversed  and 
remanded,  with  InBtructlons  to  dismiss.' 

Kobn,  Balird,  Sloss  &  Kohn  and  J.  J.  C. 
Bach,  for  appellant.  A.  H.  Patton  and  Gour- 
ley,  Red  wine  &  Gourl^,  for  appellee. 

LASSINO.  J.  This  Is  an  appeal  from  the 
Judgment '  of  the  Breathitt  clrcalt  court 
awarding  to  appellee,  M.  S.  Craln,  damages 
agaliuit  the  appellant,  Louisville  Patftlng 
Company,  In  the  sum  of  $1,215.60,  for  breach 
of  contract  for  the  sale  by  appelant  to  ap- 
pellee of  100,000  pounds  of  side  meat  of  a 
certain  quality,  and  80,000  pounds  of  lard. 
Tbe  memorandum  erldenclng  this  contract 
was  executed  In  duplicate  on  January  10, 
1908.  It  recites  that  one  party  had  bought, 
and  tbe  other  bad  sold;  the  memorandum 
kept  by  appellant  being  styled  the  buyer's 
contract,  and  that  by  app^lee  the  seller's 
contract   Said  contracts  are  as  follows: 

"Sdl^r's  ContnicL  We,  the  undersigned, 
bare  this  lOtfa  day  of  Jannary,  1908,  sold  to 
M.  S.  Grain,  Jackson,  Ky.,  100,000  D.  S.  ex- 
tra short  dear  sides,  pa<&ed  In  200  or  800- 
Ib.  boxes  at  7%c.  per  lb.,  delivered  in  Jack- 
son, Ky.,  during  the  month  of  Febmaiy, 
190S.  Carrying  charges  to  be  %c.  per  lb.  per 
month  or  fraction  of  a  montta  after  F^ro- 
ary.  Finally  [final]  dellTeiT  to  be  made  Jan- 
uary 1,  1909.  The  Louisville  Packing  Com- 
pany. Buyer's  contract  eichanged.  By  F. 
O.  Beta.  C.  D.  Callahan." 

'^Seller's  Contract.  tbe  undersigned, 

have  this  10th  day  ct  January,  1908,  aold  to 
M.  S.  Grain,  Jackson,  Ky..  30,000.  lbs.  Com- 
pound lard  at  7%c.  per  lb.  tierce  bnala,  de- 
livered in  Jackson,  Ky.,  during  tbe  month  of 
February,  1908.  Any  Compound  not  deliv- 
ered during  February  as  aforesaid  shall  be 
subject  to  He  per  lb.  per  month  or  fraction 
of  a  month  carrying  charges.  Finally  [final] 
delivery  to  be  made  January  1st,  1909.  Tbe 
IxralsTlIle  Packing  Co.  Buyer's  contract  ex- 
changed.  By  P.  G.  Bets.    G.  D.  Callahan." 

It  appears  that,  at  the  time  these  contracts 
were  made,  the  market  price  of  meat  and 
lard  of  the  quality  called  for  In  the  contract 
was  7%  cents  per  pound  for  meat  and  7% 
cents  per  pound  for  lard.  In  other  words, 
the  contracts  of  purcbase  and  sale  were  at 
practically  the  market  price  at  that  time. 
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The  sblpplng  charges  from  LoulBvUle  to 
Jackson  were  %  cents  per  pound,  and  this 
was  added.  In  the  latter  part  ot  January 
and  early  In  February  the  prices  of  both 
meat  and  lard  of  the  character  described  in 
the  contracts  went  down  until  they  could  be 
bought  In  the  Louisville  market  for  7  cents 
per  pound.  On  February  20th,  while  the 
market  was  in  this  condition,  appellee  wrote 
to  appellant  the  following  letter:  "Jackson, 
Ky..  Feb.  26,  1908.  Louisville  Packing  Co., 
Louisville,  Ky. — ^Dear  Sirs:  I  have  your 
statements  In  regard  to  Invoices  Dec.  21, 
1007,  and  Jan.  21.  1008.  Am  sorry  that  I 
cannot  pay  you  at  this  time,  but  times  are 
very  hard  and  I  cannot  pay  you  any  before 
March  15,  IOCS,  and  then  possibly  the  Invoice 
of  Dec.  21,  1907.  I  cannot  afTord  to  pay  you 
carrying  charges  on  the  other  meat  and  lard 
you  have  me  booked  for,  and  I  will  kindly 
ask  yon  to  ship  meat  and  lard  as  bought  for 
Feb.  shipment  as  I  cannot  pay  carrying  charg- 
es and  If  you  ship  advise  me  at  once  so  I  can 
arrange  storage.  Times  are  dull  and  I  do  not 
know  when  I  can  pay  this,  but  I  wUl  pay  as 
soou  as  I  can.  Of  course  If  you  do  not  care 
to  ship  you  can  canc^  the  entire  order  as 
times  are  very  dull  and  I  fear  my  Inability 
to  pay.  Do  not  ship  any  of  those  goods  un- 
l^s  you  ship  all  due  me  and  advise  what  ac- 
tion you  intend  to  take  in  the  matter  at  once. 
Yours  truly,  M.  S.  Grain.  Executed  in  du- 
plicate.   Witness:    A.  B.  Edwards." 

This  letter  was  received  In  due  course  of 
mall,  and  on  the  29th,  or  three  days  there- 
after, appellant  wrote  to  appellee  the  fol- 
lowing letter:  "Feb.  29,  1908.  M.  S.  Grain, 
Jackson,  Ky. — Dear  Sir:  We  have  your  let- 
ter of  20di  Inst  which  appears  to  be  a 
very  curious  document  to  come  from  a  repu- 
table business  man  like  yourself.  You  have  a 
contract  with  us  which  all  the  'executing 
and  witnesses  in  duplicate'  won't  change. 
For  what  meat  we  already  shipped  on  this 
contract  you  have  not  yet  paid  us,  which 
you  know  is  not  right,  but  we  are  always 
willing  to  be  lenient  and  help  our  good 
friends  wherever  and  whenever  we  can.  In 
reference  to  shipping  you  out  balance  of 
meat  and  lard  on  these  contracts,  we  want 
to  remind  you  that  the  spirit  and  Intent  of 
this  contract  la  that  we  are  to  ship  out  this 
meat  and  lard  to  you  as  you .  may  need  it 
from  month  to  month  for  your  legitimate 
trade  covering  the  entire  year,  and  this  car- 
ries with  It  that  you  are  to  pay  the  carry- 
ing from  month  to  mouth;  however,  we  will 
ship  out  the  entire  contract  with  blU  of  lad- 
ing attached  to  djaft,  which  means  that  yon 
must  pay  the  draft  on  presentation.  It  Is 
the  universal  custom  of  the  provision  trade 
when  meat  and  lard  la  shipped  In  car  lots 
to  draw  a  draft  for  amount  of  invoice.  Too 
Bay  In  your  letter  yea  don't  know  when  you 
ran  pay  as  for  the  meat  and  lard,  and  atlll 
demand  that  we  ship  It  Ton  most  know 
that  yon  are  aaklng  somethiDg  ot  vm  ttat  It 


unjust  and  which  no  court  in  the  land  will 
uphold.  We  don't  think,  however,  that  you 
are  making  this  demand  and  statement  with 
a  view  of  repudiating  the  cwtract  in  case 
we  would  refuse  to  ship,  as  we  feel  that  yoa 
could  not  afford  to  do  It.  We  sold  you  these 
contracts  In  good  faith  and  Intend  to  carry 
out  both  the  letter  and  spirit  of  same,  and 
we  shall  expect  the  very  same  from  yoa. 
Let  us  have  your  pleasure  in  the  matter. 
Yours  truly." 

Appellee  did  not  answer  this  communica- 
tion, and  shortly  thereafter,  stnne  time  In 
the  month  of  March,  Mr.  Callahan,  a  sales- 
man representing  appellant  and  who  had 
made  the  contract  with  appellee  for  It,  went 
to  Jackson  to  appellee's  place  of  business  to 
see  him  relative  to  this  ctmtract,  or  to  try 
and  Induce  him  to  carry  it  out  Relative  to 
this  TlBlt,  appellee,  in  his  deposition,  states : 
"  •  •  •  After  giving  him  a  check,  I  told 
htm  in  the  presence  of  Mr.  Griffith  that  I 
wanted  him  to  have  the  company  ship  me 
the  remainder  of  the  meat  due  me  on  said 
contract  and  also  ship  me  the  lard  that  was 
due  on  said  contract,  and  that  I  further  told 
him  that  on  the  arrival  of  the  meat  that  I 
had  as  much  as  $4,000  In  cash  that  I  would 
pay  down  on  the  meat,  and  that  I  would  be 
able  to  pay  the  remainder  of  what  the  meat 
and  lard  come  to  Inside  of  SO, days."  Mr. 
Callahan's  version  of  what  passed  between 
him  and  appellee  at  that  time  Is  not  at  all 
in  accord  with  what  appellee  teatiflea  to,  and 
the  witness  John  C.  Griffith,  who  was  pres- 
ent and  heard  the  conversation,  throws  lit- 
tle light  upon  the  point  In  dispute. 

Following  this  visit  of  Callahan's  to  ap- 
pellee, appellant  wrote  this  letter  on  March 
20th:  "Louisville,  Ky.,  Mar.  20th,  1908.  M. 
S.  Grain,  Jackson,  Ky. — Dear  Sir:  Mr.  Cal- 
lahan has  communicated  to  us  the  substance 
of  his  interview  with  you  as  regards  stiipping 
meat  and  Comppund  to  you  on  contract  ex- 
isting between  us.  We  cauuot  see  from  any 
viewpoint  that  it  would  be  to  your  Inters 
to  order  out  a  large  quantity  of  meat  and 
lard  at  this  time,  and  we  have  your  Interest 
at  heart  in  this  buslnesa  as  well  as  onr  own. 
It  Is  always  better  to  live  up  to  the  lettw 
and  spirit  of  a  contract,  and  we  will  try  to 
explain  It  to  you  as  best  we  know  how.  In 
the  first  place  you  would  be  doing  yourself  a 
great  damage  by  taking  out  all  this  meat 
and  lard  now,  because  you  would  have  It  on 
hand  a  long,  long  time,  and  It  would  sink  in 
weight  and  deteriorate  In  condition.  [Msslbly 
a  lai^  quantity  of  it  would  spoil,  and  com- 
pound is  liable  to  become  rancid,  all  of  whidi 
would  cause  yon  loss  and  trouble  with  yonr 
customOTs.  Also  at  the  present  time  the  mar- 
ket Is  somewhat  against  yoa  and  It  would 
be  impossible  to  sell  tbia  meat  rapidly  ex~ 
c^t  at  a  big  loss.  If  the  market  were  In 
your  fAvor  there  would  be  some  good  ex- 
cuse for  yon  takbig  tiie  meat  now,  as  yoa 
could  sell  It  oat  by  catting  ttie  inlce  aUgbUy 
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under  the  market,  but  this  is  Impossible  now. 
We  don't  tblnk  you  will  lose  anrthlng  on 
this  contract  If  yoo  will  take  the  meat  and 
lard  ont  as  you  need  It  and  pay  the  carrying 
charges  from  month  to  month,  as  the  mar- 
ket Is  sure  to  advance  right  along  and  you  will 
be  gaining  more  than  the  small  monthly  car- 
ry charges  amounts  to ;  besides  you  will  be 
getting  fresh  packed  meat  and  lard  right 
along  that  will  always  give  your  trade  good 
eatisfactton.  We  think  if  you  will  look  at 
this  matter  in  the  proper  light  you  will  see 
that  we  are  advising  you  for  your  own  good 
and  will  take  ont  the  meat  as  you  need  it 
for  yonr  business.  In  regard  to  terms,  when- 
ever meat  and  lard  is  ordered  out  in  car  lots 
the  terms  are  always  draft  with  bill  of  lad- 
ing attached.  We  cannot  buy  It  any  other 
way,  nor  do  we  ever  ask  it  any  other  way- 
it  ia  a  trade  custom  which  cannot  be  alter- 
ed- The  terms  on  meat,  etc.,  shipped  In  a 
small  way  are  ten  days,  bat  we  have  been 
allowing  yoa  thirty  days,  however,  you  hare 
been  making  as  wait  even  longer  for  our 
mon^,  still  we  are  not  complaining  about 
this,  as  it  Is  never  our  desire  to  unduly  push 
oar  friends.  If  yoo  need  any  meat  and  lard 
we  will  ship  It  as  per  contract,  and  cbai^ 
the  carrying  diarges  as  per  contract  which 
Is  as  much  a  part  of  the  contract  as  any- 
thing else  In  It  Tours  truly.  The  Louisville 
Peking  Co..  Pw  F.  O.  Bete.** 

At  this  time  the  price  of  both  meat  and 
lard  of  the  qaallty  called  for  In  the  contract 
was  below  the  contact  price.  No  response 
was  made  by  appellee  to  this  letter.  On 
April  27th.  the  following  lettw  was  written 
to  appellee:  "LoalarlUe,  Ky..  Apr.  27,  1908. 
Mr.  H.  8.  Craln,  Jackson,  Ky.-^Dear  Sir: 
It  seems  rather  strange  to  as  that  yoa  have 
not  ordered  oat  any  meat  on  your  contract 
for  some  time:  Xoa  will  remember  a  little 
while  back  yoo  wanted  all  of  it  shinied 
when  it  looked  to  as  that  yoa  would  make 
a  great  mistake.  As  you  are  not  ordering 
out  any  meat  means  that  you  have  no  de- 
mand ftir  it,  80  yon  see  It  would  have  been 
difflcntt  for  yon  to  have  disposed  of  the  meat 
bad  we  shipped  it  Please  let  as  hear  from 
yon  by  return  mail.  Touni  truly."  Mo  at- 
tention being  paid  to  this  letter,  appelant 
wrote  to  appellee  on  May  2, 1908,  as  follows: 
*'LoalsTllle,  Ky.,  Ifay  2,  190S.  Mr.  M.  8. 
Crain,  Jackson,  Ky^Dear  Sir:  We  are  In 
receipt  of  a  letter  from  Mr.  Callahan  giv- 
ing as  in  sobstance  his  interview  wltb  yon 
in  regard  to  the  contract  existing  between 
m  on  meat  and  lard.  Unless  we  hear  from 
yon  in  the  next  tew  days  that  yoa  intend  to 
comply  with  this  contract  we  shall  make  oat 
oar  claim  and  place  It  in  the  hands  of  a  law- 
yer. We  trust  yoa  will  not  trifle  with  as  In 
this  matter  of  contract  entered  Into  with  yoo 
]&  good  faith.  It  does  not  become  a  business 
man  of  yonr  standing  to  be  guilty  of  re- 
pudiating sach  a  contract,  and  we  are  really 
•DTprlsed  at  the  devtiopment   Please  let  us 
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bear  from  you  as  we  don't  care  to  take  legal 
steps  unless  absolutely  compelled  to.  Tours 
truly." 

The  record  does  not  show  what  the  price 
of  meat  and  lard  was  on  May  2d,  but  on 
April  29th  It  Is  shown  that  meat  of  the 
quality  called  for  was  selling  at  7%  cents 
per  pound  and  lard  at  7%  c&atA  per  pound. 
Appellee  did  not  answer  this  letter  of  May 
2d,  nor  did  he  communicate  in  any  way  with 
appellant  until  Aognst  5th,  when  he  wrote  to 
appellant  the  following  letter:  "Jackson, 
Ky.,  Aug.  5,  1908.  Louisville  Packing  Co., 
Louisville,  Ky. — Gentlemen :  On  January  10, 
1908,  I  bought  from  your  Mr.  C.  D.  Callahan 
100,000  lbs.  Dry  Salt  Extra  clear  side  to  be 
packed  In  two  or  three  hundred  pound  boxes 
to  be  delivered  in  Jackson,  Ky.,  during  the 
month  of  Febrnary,  1908,  carrying  charges 
to  be  %c.  per  lb.  per  month  after  Feb.  1908. 
I  also  boai^t  80,000  lbs.  Compound  Lard  at 
7%c.  per  pound  tierce  salt  basis  delivered  In 
Jackson,  during  the  month  of  Feb.  1908, 
.same  carrying  charges  to  apply.  I  ordered 
all  of  this  shipment  out  on  F^.  20,  190^ 
and  yon  refused  to  ship.  I  have  your  let- 
ters of  Feb.  29,  Mch.  20,  Apr.  27»  and  May 
1,  1908,  in  which  yoo  are  urging  me  to  place 
orders  with  you  for  sblimaits  on  this  meat 
and  lard.  I  beg  to  advise  titat  I  now  have 
my  stodc  sold  oat  and  am  in  a  position  to 
handle  this  entire  contract  and  want  yoa  to 
ship  me  at  mce  fi(^200  boxsB  dry  salt  meat 
and  two  ton  Compound  lard  in  50-lb.  tins 
as  boi^t  with  carrying  charges  added  to  the 
present  time.  Kindly  advise  what  action  yon 
take  and  obIlg&   Tours  tmly." 

No  response  was  made  by  appellant  to  this 
letter,  and  on  Angost  18tb  it  received  from 
Noble  ft  Noble,  mercbants  at  Lost  Creek,  Ky., 
the  foUowing  4etter:  "Lost  Credc,  Ky..  An- 
gost 18,  1908.  The  Louisville  Packing  Co., 
Lonlsville,  Ky. — Gentlemen:  We  have  been 
n^tlatlng  with  M.  8.  Craln  about  the  con- 
tract he  has  wltb  yon  for  100;000  poonds  of 
D.  S.  Elxtraa  and  some  compound  lard  In  view 
of  having  blm  make  this  contract  ovot  to  ns 
cae  order  the  meat  and  lard  oat  for  us.  He 
estimates  that  he  would  want  about  ($600.- 
00)  six  hundred  dollars  to  do  this  and  we 
have  about  decided  to  close  a  deal  with  him, 
on  that  ba^  and  would  like  to  know  If 
we  might  expect  prompt  shipment  of  these 
goods  If  we  make  the  deiU.  In  tiie  absmce 
of  your  early  reply,  if  in  the  meantime  we 
close  the  deal  with  Mr.  Craln  and  get  a 
povrer  of-attwney  from  Mm  to  order  out 
these  goods  which  we  of  course  would  should 
we  deal,  we  will  expect  you  to  make  prompt 
shipment  on  receipt  of  order.  Further  If 
we  make  the  deal  what  will  you  pay  us  cash 
to  cancel  remaUider  of  order  after  shlppii^ 
OS  SSI,000  pounds  of  meat  and  5,000  pounds  of 
the  lard.  Awaiting  your  early  r^ly,  we  are. 
Very  truly  yours.  Noble  ft  Noble.  H."  No 
attention  was  paid  to  this  letter. 

It  appears  from  the  record  that,  from  the 
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date  of  the  making  of  this  contract  ap  until 
the  first  of  April,  the  market  price  of  both 
meat  and  lard  declined;  that  during  the 
months  of  Februarr  and  March  the  price  of 
both  these  commodltlea  In  the  open  market 
was  below  the  contract  price;  that  during 
the  month  of  April  the  market  gradually  im- 
proved, and  aboat  May  Ist  It  had  again 
reached  a  price  approximately  the  same  as 
the  contract  price.  From  May  Ist  until  Oc- 
tober iBt  It  gradually  Increased  for  both 
meat  and  lard,  at  which  latter  time  It  had 
reached  a  ralne  of  about  10) /i  4  cents  per 
pound  for  meat  and  8%  c^ts  per  pound  for 
lard.  After  this  date  the  price  gradoally  de- 
clined. 

On  October  7,  1908,  appellee  filed  this  suit. 
In  which  he  claimed  a  breath  of  the  con- 
tract on  the  part  of  appellant,  by  reason 
of  its  failure  and  refusal  to  honor  the  re- 
quest made  on  it  for  the  entire  purchase  of 
both  meat  and  lard,  as  set  out  In  his  letter 
of  February  26,  1908.  The  answer  denied  a 
breach  of  the  'contract  on  the  part  of  appel- 
lant, and  alleged  that,  by  the  letter  of  Feb- 
ruary 26,  1908,  appellee  bad  breached  both 
contracts  In  their  entirety.  The  reply  trav- 
ersed the  affirmative  matter  in  the  answer. 
By  agreement  the  case  was  transferred  to 
the  equity  docket,  and  prepared,  heard,  and 
tried  In  equity.  Except  for  the  difference 
between  the  testimony  of  appellee  and  Mr. 
Callahan  as  to  what  took  place  at  his  store 
early  In  March,  1908,  there  is  no  dispute  in 
the  record  concerning  any  tact.  The  con- 
tract la  In  writing,  and  everything  that  was 
said  or  done  by  either  party  looking  toward 
Its  breach  or  performance  Is  fully  set  out  In 
the  correspondence  between  them.  Appellee 
Introduced  proof  to  show  that  when  he  di- 
rected this  meat  and  lard  shipped  to  him  he 
was  financially  able  to  pay  for  IL  After 
the  submission  of  the  case,  the  special  judge 
who  tried  It  delivered  an  opinion,  in  which 
he  found  that  appellant  had  breached  its 
contract,  and  that  because  thereof  appellee 
had  been  damaged  In  the  sum  of  $1,215.69; 
and  judgment  was,  accordingly,  entwed  in 
bis  favor  for  that  amount,  with  Interest 
from  May  28,  1910.  Of  this  finding  and 
judgment  appelant  complains. 

The  single  question  for  detmnlnatlon  is: 
Was  the  contract  breached,  and.  If  so,  by 
whom  and  when?  By  his  letter  of  February 
2&th,  it  is  quite  evident  that  appellee  sought 
to  be  relieved  from  the  terms  of  his  con- 
tract, and  It  is  equally  clear  that  appellant, 
by  Its  letter  of  February  29th,  and  through 
Its  agent  Callahan,  and  the  other  letters 
wrlttra  by  It  to  an>ellee  up  to  that  of  May 
2d,  was  doing  what  It  could  in  a  peaceable 
and  pleasant  way  to  Induce  appellee  to  stand 
by  his  contract.  Appellee  wanted  to  be  re- 
lieved frtnu  the  contract  because  the  price 
of  both  meat  and  lard  bad  declined,  and  he ' 
would  have  been  enabled  to  purchase  bis  I 
snppUflB  In  the  open  maricet  at  a  price  ma- 1 


terlally  less  than  that  for  which  he  had 
contracted.  For  this  very  reason  appellant 
sought  to  hold  him  to  his  contract  and  did 
everything  that  it  could  to  induce  him  to 
comply  with  Its  terms. 

But  it  Is  argued  for  ai^>ellee  his  letter 
should  not  be  construed  as  an  effort  on  his 
part  to  avoid  the  contract,  for  he  clearly 
stated  in  it  to  appellant  that  he  wanted  all 
of  the  goods  shipped  him  at  once.  It  Is  true 
that  he  did;  bat  coupled  with  this  state- 
ment is  the  farther  statement  that  he  could 
not  pay  tor  same  at  that  time,  and  he  did 
not  know  when  he  would  be  able  to  do  so, 
though,  whffii  be  was  able,  he  would.  An  or- 
der to  ship  out  the  goods,  to  be  binding, 
most  have  been  accompanied  by  a  promise  to 
pay  according  to  the  terms  of  the  contract 
of  sal^  and.  In  the  absence  of  any  stlpola- 
tlon  in  the  contract  as  to  time  or  terms,  cash 
payment  upon  delivery  of  the  goods  must  be 
presumed.  But  it  Is  argued  that  the  customs 
of  the  trade  were  that  apptilee  should  have 
,10  days'  time  within  wbic3i  to  pay  for  the 
goods  after  their  delivery,  and  that  a  pay- 
ment within  this  time  is  regarded  and  treat- 
ed as  a  cash  paym^t,  and  that,  according 
to  appellant's  letters,  this  time  for  payment 
might  have  been  extended  to  30  days.  Giv- 
ing to  appellee  the  full  beneflt  of  such  con- 
tention, and  conceding,  for  the  purpose  of 
measuring  his  rights  under  bis  letter  of  Feb- 
ruary 26th,  that,  under  the  customs  of  the 
trade,  a  purchaser  had  as  much  as  30  days' 
time  within  which  to  pay  for  goods  bought 
under  contracts  similar  to  that  under  consid- 
eration, still  appellee  does  not  bring  himself 
within  the  protection  of  such  a  rule,  for  he 
does  not  promise  to  pay  within  SO  days,  or 
at  all  unless  he  Is  able.  The  proposititm 
which  he  submitted  to  appellant,  to  wit,  to 
ship  all  the  goods  upon  such  terms,  was  one 
with  which  no  good  business  man  would  be 
expected  to  comply  and  which  no  court 
would  enforce.  This  being  so,  his  letter 
amounted  to  no  more  than  a  statement  to 
appellant  that,  although  he  had  bought  the 
goods  and  wanted  them  shipped,  he  was  un- 
able to  pay  few  them  at  that  time  and  did 
not  know  whoi  be  could,  and  was  onwilUng 
to  pay  the  carrying  chai^  of  %  cmts  per 
pound  after  February;  or,  othwwise  ex- 
pressed, "I  cannot  take,  the  goods  and  pay 
for  them  according  to  the  CMitract,  and  I 
am  unwUlli^  to  pay  you  for  carrying  them 
for  me  according  to  the  terms  of  the  con- 
tract" 

Appelant,  throned  its  agent  and  bf  its 
correspondence,  clearly  shows  tbat  It  wu 
unwilling  to  release  appellee  from  compliance 
with  Its  onitmct,  and  all  tbat  it  did  between 
the  recdpt  of  this  letter  and  its  letter  of 
May  2d  was  In  pursuance  of  this  ^ort  on 
its  part  On  Ma^2d  it  notified  appdiee  that 
It  would  no  longer  aodeaTW  to  induce  Um 
to  comply  with  bis  omtract,  and  would  stand 
upon  its  legal  rights  and  procead  against 
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him  for  a  breach  thereof,  nnlees  In  a  few 
days  he  arranged  to  comply  with  Its  terms. 
If  api^lee,  at  the  time  of  the  receipt  of 
this  letter  written  blm  on  May  2d.  did  not 
look  upon  the  contract  as  terminated  and 
ended,  it  was  his  duty  to  have  so  notified 
appellant  This  he  did  not  do,  but  remained 
silent  until  early  In  Angust,  at  which  time 
tlie  price  of  both  meat  and  lard  had  ad- 
vanced to  such  an  extent  that  tliere  would 
be  a  handsome  profit  in  bis  contracts,  and 
then,  and  not  nntU  then,  does  he  speak.  His 
letter  of  February  26th  was  clearly  a  breach 
of  the  contract,  and  unless  the  nmdnct  and 
correspondence  of  appellant,  ftdlowing  the 
receipt  of  this  letter,  can  be  construed  to  op- 
erate as  a  waiver  of  Its  rights  or  as  avoid- 
ing the  breach  and  leaving  It  within  the 
power  of  appellee,  notwithstanding  the 
breacti,  to  enforce  the  contract,  appellee's  de- 
mand in  hia  lettu  of  August  6th  amounts  to 
a  nullity. 

When  one  par^  to  a  ctmtraet  sadcs  to 
avoid  a  compliance  with  Its  terms,  we  see 
no  good  reason  why  the  other  may  not,  with- 
out waiving  his  rights,  malce  an  honest  ef- 
fort to  have  the  party  In  fault  comply  with 
bis  contract  Nor  Is  any  good  reason  as- 
irigned  why  this  effort  should  be  c<mstrued 
to  reinstate  or  renew  a  contract  which  had 
been  breached.  When  a.vpeSipe  demanded  lite 
performance  of  his  contract  upon  terms  oth> 
er  than  those  agreed  up<ni,  or  its  cancella- 
tion, leaving  to  appellant  no  choice  In  the 
matter  but  a  compliance  with  one  or  the 
other  of  the  propositions  set  out  In  the  letter, 
be  put  In  the  way  of  the  performance  of 
their  conttact  an  obstacle  which  he  alone 
could  remove.  All  thai  aj^llant  did  or  said 
In  its  letters  was  to  request  appellee  to  re- 
move the  obstacle  which  he  had  placed  In 
the  way  of  the  ezecutlw  of  this  contract 
This  appellee,  by  his  silence,  steadfastly  re- 
fused to  do;  and  even  In  his  letter  of  Au- 
gust 6th  there  is  not  an  Intimation  that  he 
proposed  complying  with  his  contract  in  so 
far  as  it  required  that  he  should  pay  car- 
rying charges  upon  the  remainder  of  hla  pur- 
chase from  February  nntll  August,  or  that 
be  proposed  to  receive  or  pay  for  the  re- 
mainder of  the  meat  and  lard  called  for  In 
the  contract  according  to  Its  terms.  His 
whole  ctmdnct,  as  evidenced  by  his  letter  of 
February  20th  and  his  disregard  of  the  sev- 
eral letters  written  to  him  by  appellant 
thereafter,  shows  that  he  regarded  the  con- 
tract as  canceled;  and,  had  it  not  been  that 
the  price  of  meat  and  lard  so  advanced  as  to 
show  a  jrroflt  in  the  contract  his  attitude 
now  would  be  in  accord  with  his  position 
then  taken. 

The  contract  being  breached  on  February 
28tb,  appellant's  right  under  Its  counter- 
claim must  be  determined  as  of  that  date, 
nnless,  by  its  conduct.  It  made  the  breach 
relate  to  a  later  date,  to  wit,  May  2d.  when 
Its  last  letter  was  written  to  appellee. 


In  9  Cyc  635,  It  Is  announced,  as  a  gen- 
eral proposition,  that  the  parties  to  an  exec- 
utory contract  have  a  right  to  have  the 
contractual  relation  maintained  up  to  the 
time  for  its  performance,  and,  If  one  of  the 
parties  thereto  renounces  or  breaches  it  be- 
fore that  time,  the  other  may  sue  on  the 
breach  at  once.  This  proposition  is  support- 
ed by  tlie  weight  of  authority.  But  there 
are  limitations  to  the  rule,  one  of  which  Is 
that  if  4Hie  of  the  contracting  parties  elects 
not  to  accept  the  breach  or  renunciation,  but 
continues  to  Inaiat  upon  the  i}erformance  of 
the  contract  according  to  its  terms,  then  the 
contract  remains  open  or  in  existence  for 
the  benefit  of  both  parties;  and  if,  during 
such  tlme^  anything  occors  to  discharge  or 
invalidate  it  the  party  seeking  to  renounce 
It  may  take  advantage  of  such  discharge.  9 
Cyc.  637 ;  Smith  v.  Georgia  Loan,  etc.,  Co.,  113 
Ga.  975,  39  S.  E.  410;  Kadlsh  v.  Young.  108 
111.  170,  43  Am.  Rep.  548;  Howard  v.  Daly, 
61  N.  Y.  362,  19  Am.  Bep.  28S;  Avery  v. 
Bowdw,  5  B.  &  B.  714. 

In  this  last  case^  which  is  cited  as  a  lead* 
lug  authority  upon  this  aQ6>tlon,  the  de- 
fendant had  agreed  to  supply  a  cargo  for 
plaintlfTs  ship  wlUiln  a  certain  number  of 
days  aftor  it  reached  Odessa,  the  port  from 
^hich  it  was  to  sail.  Upon  readili^  the 
port,  Oie  plaintiff  demanded  a  cargo;  but 
defendant's  agent  in  diarge  rinsed  to  sup- 
ply ona  Instead  of  accepting  tltla  refusal  as 
a  breach  of  the  contract  plaintiff  continued 
to  demand  that  the  cargo  be  supplied,  and  so 
continued  from  day  to  day  and  until  war 
brdke  ont  between  En^and  and  Russia, 
which  made  the  performance  of  the  contract 
impossible.  The  time  within  which  the  ship 
mi^t  have  been  loaded  had  not  exi^red 
when  the  war  broke  out.  niereafter  plain- 
tiff sned  for  breach  of  contract,  and  the 
court  held  that,  as  plaintiff  had  not  accept- 
ed the  roiunclation,  but  continued  to  de- 
mand its  p^fonnance  from  day  to  day,  there 
had  been  no  actual  breach,  and  for  this  rea- 
son denied  to  plaintiff  the  right  to  recovw. 
Clearly,  a  recovery  would  have  been  allowed 
but  for  the  continued  donand  on  the  part 
ci  idaintiff  that  the  contract  be  performed. 

That  case  Is  very  similar  to  the  one  under 
consideraUon,  and  fomidiM  authority  for 
holding  tliat  the  contract  in  this  case  re- 
mained aigea  until  Hay  2d,  when  appel- 
lant notified  appellee  that  it  would  no  longer 
insist  upon  a  performance,  but  would  stand 
upon  its  legal  rights.  During  this  time  ap- 
pellee might  have  withdrawn  his  renunela- 
Uon,  and  gone  on  and  accepted  the  meat  and 
lard  according  to  his  contract,  and  appelant 
would  have  been  In  no  position  to  have  de- 
nied to  him  this  right  after  having  invited 
him  to  do  so.  But  it  was  not  obliged  to  con- 
tinue to  Importune  app^ee  to  do  that  which 
In  law  be  shonld  have  done,  and  when,  on 
May  2d,  It  wrote  to  appellee  the  letter  above 
set  out  the  parties  to  the  contract  were 
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placed  In  the  same  relation  In  regard  there- 
to that  th^  would  hare  been  had  the  let- 
ter of  May  2d  been  written  on  FebmaTy 
29th,  immediately  npon  receipt  of  a^nllee's 
letter  of  February  2dth. 

Having  given  to  appdlee  the  right  to  go 
ahead  and  carry  ont  his  contract,  we  see  no 
good  reason  why  amwHee  should  be  doited 
the  benefit  of  any  change  In  the  condition 
of  the  market  that  may  have  occurred  be- 
tween the  date  of  his  renunciation  and  tiie 
date  of  Its  acceptance  by  appelant,  to  wit, 
May  2d.  and,  so  l<mg  as  the  contract  might 
have  twen  performed,  appellant  Is  In  no  con- 
dition to  complnin  that  bis  rights  are  meas- 
ured by  the  condition  of  the  market  on  May 
2d,  the  date  of  the  acceptance  of  the  renun- 
ciation. The  proof  does  not  show  what  meat 
and  lard  were  worth  In  the  Louisville  mnr- 
ket  on  that  day,  but  on  April  29th,  or  only 
three  days  before,  each  was  selling  at  practi- 
cally the  contract  price,  less  the  freight  and 
carrying  charges. 

Appellant  has  not  shown  by  the  proof  that 
he  was  damaged  by  the  breach  of  this  con- 
tract, and  he  Is  entitled  to  nothing  on  bis 
counterclaim. 

Judgment  Is  reversed,  and  cause  remand- 
ed, with  Instructions  to  dismiss  the  petition. 


Bi  parte  CITY  OF  NEWPORT. 
(Court     Appeals  of  Kentncky.   Dec.  16,  1910.) 
UUNICIPAI.  COBFORATIONS  ^  865*)— INDEBT- 

■DNBss  —  Axouirr  —  detebhiii  atiok  —  In- 
debtedness or  Independent  School  Dis- 
trict. 

Const.  S  156,  limits  the  maximum  indebted- 
ness of  cities  of  the  first,  second,  and  third 
class  having  a  popnlatloa  exceeding  l&OOO  to 
10  per  cent  of  the  value  of  their  taxable  prop- 
erty, to  be  estimated  by  the  assessment  next 
before  the  last  assessment  prior  to  the  Incur- 
ring  of  the  indebtedness,  provided  that  nothing 
riiall  prevent  tbe  Issue  of  renewal  bonds  and 
btrnds  to  refund  the  floating  indebtedness  of  a 
cily,  etc.  Held,  that  where  a  city  included  an 
independent  school  district,  which  was  an  in- 
dependent coriKtration,  the  Indebtedness  of  the 
school  district  was  not  to  be  treated  as  a  part 
of  the  city's  indebtedness  la  determining  wheth- 
er the  city  had  reached  Its  maximum  constitu- 
titmal  debt  limit,  so  as  to  preclude  the  Issuance 
of  further  bonds. 

[Ed.  Note.— For  ottier  eases,  see  Municipal 
Corpontlons,  Dec.  Dig.  |  906.*} 

Appeal  ftt>m  drcnlt  Gourt,  Campbell 
County. 

Proceeding  by  the  City  of  Newport  to  de- 
termine the  validity  of  a  bond  Issue  for 
street  improvements.  From  a  Judgment  hold- 
ing the  ordinance  valid,  the  City  appeals. 
Affirmed. 

O.  T.  Baker,  for  appellant 

LASSING,  J.  By  an  ordinance,  duly  and 
regularly  passed  by  the  general  council  and 
approved  by  Its  mayor,  the  city  of  Newport 


iwovlded  for  the  Issue  and  sale  of  $100;000 
worth  of  Its  bonds  for  street  Improvement 
purposes.  Prior  to  the  passage  of  this  or- 
dinance two-thirds  of  the  voters,  voting  at 
an  election  held  for  that  purpose,  in  com- 
plUuice  wlte  section  157  of  the  Gonstltatlon, 
voted  In  favor  of  the  Issue  of  these  bonds. 
Thereafter  a  question  arose  aa  to  tbe  rliAt 
of  the  dty  to  Issue  that  amount  of  bonds ; 
the  claim  being  made  that  It  would  Increase 
the  <4ty*s  Indebtedness  beyond  the  coustltn- 
tlmial  limit  Suit  was  accordingly  brought 
to  test  the  validity  of  the  ordinance.  The 
case  was  prepared  and  submitted  to  the  dr- 
cnlt  judge  for  judgment,  and  upon  considera- 
tion he  held  tbe  ordinance  valid,  and  the  city 
appeals. 

Tbe  only  question  affecting  the  validity 
of  this  ordinance  la  whether  a  certain  in- 
debtedness of  the  board  of  education  of  tbe 
city  of  Newport  is  to  be  regarded  and  treat- 
ed as  an  Indebtedness  of  the  city.  If  It  Is, 
then  tbe  ordinance  does  In  fact  provide  for 
an  Indebtedness  In  excess  of  that  which  tbe 
Constitution  authorizes;  whereas,  If  the  in- 
debtedness of  the  board  of  education  Is  not 
to  be  considered  and  treated  as  a  part  of  the 
Indebtedness  of  the  dty,  then  the  Indebted- 
ness provided  for  Is  wlQiln  the  constitution- 
al limitation,  and  the  ordinance  Is  valid. 

Cities  of  the  second  class  are  not  per- 
mitted to  incur  an  indebtedness,  including 
existing  Indebtednras,  exceeding  In  tbe  ag- 
gregate 10  per  cent  of  tbe  assessment  next 
before  tbe  last  assessment  previous  to  in- 
curring the  Indebtedness.  It  Is  shown  that 
tbe  assessment  for  the  city  for  the  year  1909 
was  $13,209,357.  When  the  ordinance  was 
passed,  the  limit  of  Indebtedness  which  the 
city  could  incur,  therefore,  was  $1,320,935.70. 
At  that  date  the  Indebtedness  of  tbe  city, 
after  deducting  the  amounts  in  tbe  sinking 
and  s^wer  funds,  is  shown  to  have  been 
$1,160,977.54.  At  that  time  the  Indebted- 
ness of  tbe  board  of  education  was  $95,000. 
If  tbe  indebtedness  of  the  t>oard  of  education 
Is  to  be  treated  as  an  Indebtedness  of  the 
dty,  tbe  dty  would  not  be  authorized  to 
Incur  an  additional  Indebtedness  in  excess 
of  $&4,^ai5,  for  this  amount  would  bring 
Its  total  Indebtness  up  to  10  per  cent  of  the 
assessment  of  tbe  previous  year. 

In  Brown  v.  Board  of  Education  of  tbe 
City  of  Newport,  108  Ky.  783,  u7  a  W.  612. 
22  Ky.  I^w  Hep.  483,  this  court  held  that,  un- 
der section  157  of  tbe  Constitution,  the  board 
of  education  had  no  authority  to  become  In- 
debted beyond  the  Income  for  any  one  year 
without  the  consent  of  two-thirds  of  the  legal 
voters  of  the  dty.  And  It  Is  therefore  ar- 
gued that  aa  the  board  of  education  could 
not  In  any  one  year.  Incur  an  Indebtedness  be- 
yond a  certain  amount  except  by  a  vote  of 
tbe  people  interested,  tbe  IndebtedueM  of 
the  board  mnst  be  treated  as  a  part  of  the 
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indebtedness  of  ibe  city.  TIiIb  is  not  a  Dec- 
enary infermce.  The  question  here  In* 
TolTed  was  not  raised  In  that  case;  nor  has 
It  been  passed  upon  by  this  conrt  Bat  In 
Gray  on  Umltations  of  Taxing  Power  and 
Public  Indebtedness,  |  2148,  the  mle,  sup- 
ported by  the  weight  of  antiiorlty  In  other 
states.  Is  said  to  be  that,  "where  two  or 
more  municipal  corporatlonB  or  political  bod- 
ies are  wholly  or  partly  coIncld«it  In  ter- 
ritory, they  are  nevertheless  r^pirded  as  s^ 
arate  bodies  for  the  purposes  of  constltnttonal 
isbt  limitations,  unless  the  contraiy  is  ex- 
pressed in  the  Oonstltntion.  In  reckoning 
tbe  Indebtedness  of  a  county,  the  Indebted* 
ness  of  a  city  within  its  borders  Is  not  to 
be  considered;  In  reckoning  the  indebtedness 
of  a  city,  the  debt  of  an  Independent  school 
district  wholly  or  partly  la  the  dty  limits 
Is  not,  to  be  considered;  and  rice  veisa." 

In  Campbell  t.  City  of  Indianapolis,  166 
Ind.  180.  57  N.  E.  920,  the  Supreme  Court 
had  under  consideration  the  question  as  to 
whether  or  not  tbe  Indebtedness  of  the  school 
board  of  the  city  of  Indianapolis  should  be 
taken  Into  account  as  a  part  of  the  city's 
Indebtedness  In  determining  whether  or  not 
the  constltutloiial  debt  limit  of  tbe  city  had 
been  reached.  It  was  held  that  the  debts  of 
the  civil  city  of  Indianapolis  and  those  of 
its  school  corporation  are  not  to  be  aggre* 
gated  to  determine  tbe  debt  limit  to  which 
either  Is  entitled  under  the  Constitution,  but 
that  tbe  right  or  power  of  each  of  these  cor- 
porations to  contract  an  indebtedness  not  in 
excess  of  the  limit  fixed  by  tbe  Constitution 
is  affected  only  by  Its  own  existing  debts. 
A  ^milar  qoncluslon  was  reached  by  the 
Supreme  Court  of  Illinois  In  Wilson  v.  Board, 
etc.,  133  111.  443,  27  N.  E.  203.  To  tbe  same 
effect  are  State  t.  Common  Council,  etc.,  96 
■Wis.  73,  71  N.  W.  86 ;  Board,  etc.,  v.  Nation- 
al Life  Ins.  Co.,  Fed.  324,  36  C.  C.  A.  278; 
Todd  V.  City  of  Laurens,  48  S.  C.  395,  26  S. 
£.  682. 

While  It  is  true  that  tbe  Indebtedness  of 
the  board  of  education  must  be  finally  met 
by  a  tax  levied  upon  all  of  the  property  In 
the  city,  It  is  equally  true  that  Its  bonded 
Indebtedness  is  secured  by  a  lien  upon  the 
school  property.  The  Legislature  has  seen 
fit  to  make  the  board  of  education  In  cities 
of  the  second  class  an  Independent  and  dis- 
tinct municipal  corporation.  Board  of  Bd- 
ucatlon  of  City  of  Bowling  Green  v.  Town- 
send,  140  Ky.  248,  130  S.  W.  1105;  Brown  v. 
Board  of  Education  of  City  of  Newport,  108 
Ky.  783,  S7  S.  W.  012,  22  Ky.  Lan  Rep.  483. 
An  examination  of  tbe  acts  creating  said 
boards  discloses  the  fact  that  they  are  giv- 
en more  independent  powers  than  have  the 
boards  of  education  in  cities  of  any  other 
class.  They  have  ample  anthority  to  do 
everything  that  is  necessary  to  control  and 
maintain  the  schools  In  said  clti^ — full  pow- 
er to  create  Indebtedness  and  Issue  bonds 
witblu  certain  zestricUons  and  limitations, 


and  to  pledge  any  proi;»er^  that  may  be  ac- 
quired for  school  purposes,  together  with  its 
equipment,  to  secure  said  Indebtedness.  In 
these  matters  they  liave  ezclusive  control, 
free  from  any  saperri^n  or  direction  oa 
the  part  of  the  general  council.  There  fs 
no  constitutional  restclctlon  upon  the  Legis- 
lature, denying  It  the  right  to  create  school 
boards,  giving  to  thebi  these  general  powers. 
On  the  contrary,  section  18S  of  the  Omistltn- 
tlon  specially  directs  the  Legislature  to  pro- 
vide by 'proper  legislation  for  an  Sclent 
system  of  comnlbn  schools.  Under  this  au- 
thority the  Legislature  has  created  the  sdiool 
board  as  an  Independent  and  distinct  mu- 
nicipal corporation,  exercising  its  rights  and 
powers  throughout  the  dty  limits. 

The  opinion  In  the  case  of  City  Coundl 
of  Richmond  v.  Powell,  101  Ky.  7,  27  S.  W. 
1,  16  Ky.  Law  Rep.  174,  relied  upon  as  an 
authority  "by  the  dty,  Is  not  In  point,  for 
the  reason  that  Richmond  is  a  city  of  the 
fourth  dass,  and  the  power  and  authority 
of  school  boards  In  cities  of  the  fourth  class 
Is  entirely  unlike  that  which  may  be  exer- 
cised by  school  boards  In  cities  of  the  second 
dass;  and,  further,  the  bonds  referred  to 
in  that  case  were  Issued  by  the  city  Itself, 
and,  of  course,  there  could  be  no  question 
but  that  the  dty  would  be  liable  for  its 
bond  Issue,  no  matter  for  what  purpose  the 
Indebtedness  may  have  been  created.  The 
bonds  evidencing  the  Indebtedness  of  the 
school  board  In  this  case  were  issued,  not 
by  the  dty,  but  by  the  school  board.  Hence 
the  case  of  City  Council  of  Richmond  v. 
Powell  throws  no  light  upon  the  question 
involved  In  this  case. 

In  some  jurlsdidlons  where  this  question 
has  arisen,  school  boards  are  given  the  right 
to  make  tbe  tax  levies  for  school  purposes, 
while  In  this  state.  In  cities  of  the  second 
class,  the  board  does  not  have  such  power. 
But  It  Is  given  tbe  right  to  determine  the 
needs  of  the  school  for  the  current  year,  and 
to  require  the  council  to  make  a  levy  to  meet 
these  demands.  No  substantial  dlBtlnction 
can  be  drawn  between  an  act  which  gives 
to  the  board  the  right  to  levy  the  tax  and 
an  act  which  gives  It  the  right  to  require 
It  to  be  done.  The  result  Is  the  same.  In 
creating  the  school  board,  an  Independent 
corporation,  the  Legislature  invested  It  with 
certain  rights  and  powers,  among  them  be- 
ing the  power  to  determine  the  amount  of 
money  necessary  to  meet  the  school  needs 
during  any  one  year,  and,  under  certain 
contingencies  and  conditions,  to  borrow  mon- 
ey and  pledge  the  school  property  to  secure 
It.  But  this  power  Is  not  limited,  for  we  find 
that  such  board  may  not  incur  an  indebted" 
ness  In  excess  of  2  per  cent,  of  the  taxable 
property  of  the  district.  If  this  Indebtedness, 
so  Incurred,  were  to  be  treated  as  a  part  of 
tbe  Indebtedness  of  the  city,  why  the  neces- 
sity for  placing  any  limitation  as  to  amount? 
Tbe  provision  of  tbe  Constitution  quoted 
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fixes  the  limit  beyond  Trhlcb  twe  city  may 
go,  and  If  the  Indebtedness  of  the  school 
board  Is  to  be  treated  as  a  part  of  the  In- 
debtedness of  the  city,  and  the  city  should 
have  already  reached  Its  constitutional  limit, 
then  the  power  granted  to  the  school  board, 
authorizing  It  to  Incur  an  indebtedness  of 
2  per  cent,  would  be  a  nullity.  The  Legis- 
lature, Instead  of  granting  It  this  right  to 
Incur  an  Indebtedness  of  2  per  cent,  should 
have  granted  this  right,  provided  such  In- 
debtedness, when  so  Incurred,  would  not  in- 
crease the  Indehtednen  of  the  city  beyond 
Its  constitutional  limit.  Evidently  the  Legis- 
lature did  not  place  this  construction  upon 
section  158  of  the  Constitution,  but  In  mak- 
ing provision  to  meet  the  requirements  of 
section  183  of  the  Oonstitutlon,  It  authorized 
the  school  boards  of  cities  of  the  second  class 
to  Incur  an  indebtedness  of  not  exceeding 
2  per  cent  of  the  taxable  property  of  the 
district,  if  the  needs  of  the  school  required, 
without  regard  to  the  city's  financial  condi- 
tion. This  was  the  plain  legislative  Intent 
and,  there  being  no  constitutional  provision 
denying  to  the  Legislature  this  right  the 
act  should  t>e  upheld. 

The  chancellor  having  reached  this  con- 
clusion, bla  Judgment  Is  affirmed. 


EDWARDS,  Judge,  v.  PORTER  et  al. 

(Court  of  Appeals  of  Kentucky.  Dec  16, 1010.) 

1.  Intoxicatino  Liquobs  (S  40*)— Local  Op- 
tion—Unit. 

Where  local  option  la  pat  In  force  in  a 
oonn^  acting  as  a  unit  It  remaios  In  fonx  un- 
til the  county  acting  as  tbe  same  unit  again 
votes  OD  the  question. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
liquors,  Dec  Dig.  |  40.*] 

2.  INTOXICATINO  LiQUOBa  (|  81*)— LOCAI.  OP- 
TION—VOTB  BT  OlTT. 

Ey.  St.  I  2S60  (Rnisell'i  St  1  4068).  pro- 
vides that  no  local  option  election  in  any  city, 
district,  or  precinct  of  a  county  shall  be  held  on 
the  same  day  on  which  an  election  for  the  en- 
tire county  is  held,  except  that  cities  of  the 
first  second,  third,  and  »>nrth  class  may  hold 
an  election  on  tbe  same  day  on  which  an  elec- 
tion for  the  entire  county  Is  held,  and.  when  an 
election  is  held  In  an  entire  county  and  a  ma- 
jority of  the  legal  votes  are  against  the  sale  of 
liquor,  it  shall  be  unlawful  to  sell  liqnor  in 
any  portion  of  the  county.  Section  2561  (Rus- 
selVs  St  i  4060)  provides  that  if  at  any  elec- 
tion provided  for  by  the  act  a  majority  vote  is 
against  the  sale  of  liquor,  the  sale  shall  be  un- 
lawful Id  such  county,  city,  town,  district  or 
precinct  as  the  case  may  be,  except  as  previ- 
ously provided,  unless  at  a  subsequent  election 
held  under  the  act  a  majority  of  the  legal  votes 
cast  shall  be  in  favor  of  the  sale  of  such  liq- 
-iiors.  Held,  that  where  a  county  containing  a 
city  of  the  fourth  class  held  a  local  option  elec- 
tion resulting  in  a  majority  in  favor  of  prohibi- 
tion, and  no  separate  election  was  held  in  such 
city  on  the  same  day,  there  conid  tM  no  legal 
separate  election  in  the  city  until  a  subsequent 
election  was  held  In  the  county  at  which  the 
city  might  then  on  tbe  same  day  demand  a  sep- 


arate vote  and  determine  the  Question  of  Ucenat 
or  no  license  for  itseil 

[Bd.  Note^For  other  easas,  see  InttnieadnK 
Liqnors.  Dk.  Dig.  |  81.*] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Logan  County. 

Mandamos  on  i>etition  of  V.  K.  Porter  and 
others  against  John  W.  Edwards,  Judge  of 
the  County  Court  of  Logan  County,  to  com- 
pel the  holding  of  a  local  option  election  In 
the  city  of  Russellvllle.  From  a  judgment 
granting  the  writ,  respondent  appeals.  Re* 
versed  and  remanded. 

Trimble  A  Bell,  R.  W.  Davis,  and  Selden 
T.  Trimble  for  appellant  S.  R.  Crew^n. 
John  8.  Rhea,  and  Browd^  A  Browder,  for 

appellees. 

LASSING,  J.  Rnssellvllle  Is  a  city  of  the 
fourth  class.  It  Is  the  only  city  of  that  class 
in  Logan  county.  On  December  8.  1906.  an 
election  was  held  In  Logan  county  under  sec- 
tion 2554,  Ey.  St  (RusseU'B  St  {  4054),  upon 
the  question  whether  or  not  spirituous,  vi- 
nous, or  malt  liquors  should  be  sold  therein. 
The  city  of  Russellvllle  did  not  as  provided 
by  section  2560  (Russell's  Sft  i  4!069)  hold  an 
election  on  the  same  day  on  the  question. 
The  majority  voted  against  the  sale,  and  un- 
der the  statute  the  local  option  law  was  there- 
by put  In  force  throughout  the  whole  county, 
including  the  city  of  Russellvllle.  O'Neal  t. 
Mlnary.  125  Ey.  571,  101  S.  W.  851,  80  Ky. 
Law  Rep.  888;  ^Yates  v.  Nunnelly,  125  Ky. 
664,  102  S.  W.  202;  30  Ey.  Law  Rep.  984; 
May  V.  Ferguson,  135  Ky.  411,  122  S.  W.  208. 
On  December  9,  1909.  V.  K.  Porter  and  oth- 
ers, citizens  and  qualified  voters  of  Russell- 
vllle, presented  tbelr  petition  to  the  Logan 
county  court,  asldng  that  an  election  be  held 
on  February  17,  1910,  to  take  the  sense  of 
the  legal  voters  of  the  city  upon  tbe  prop- 
CHsition  whether  or  not  spirituous,  vinous,  or 
malt  liquors  should  be  sold  therein.  The 
county  court  refused  to  order  the  election  on 
the  ground  that  It  was  unauthorized  by  the 
statute.  Thereupon  tbe  applicants  brought 
this  suit  in  tbe  circuit  court  against  the  coun- 
ty judge  asking  a  mandamus  requiring  blm 
to  order  the  election.  Upon  the  hearing  of 
the  case  the  circuit  court  awarded  the  man- 
damus as  prayed,  and  from  this  Judgment  the 
appeal  before  us  is  prosecuted. 

By  section  2554,  Ey.  St,  an  election  may 
be  held  in  a  county,  city,  town,  district  or 
precinct  for  the  purpose  of  taking  the  sense 
of  the  l^al  voters  upon  the  proposition  wheth- 
er or  not  spirituous,  vinous,  or  malt  llquora 
shall  be  sold  therein.  By  section  2563  (Rus- 
sell's St  S  4062)  It  Is  provided  that  the  elec- 
tion or  elections  provided  for  shall  not  be 
held  in  any  county,  city,  town,  district  or 
precinct  oftener  than  once  In  every  three 
};ears.  Similar  provisions  are  found  In  the 
local  option  statutes  which  have  been  adopted 
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In  nian7  oi  the  states,  and  the  rale  1b  that, 
when  the  law  had  been  put  into  etTect  by  the 
vote  of  the  people  of  a  certain  territory,  it 
can  only  be  put  out  of  force  by  the  rote  of 
the  same  terrltcnial  division  which  pnt  It  into 
eCTect  In  19  Am.  A  Eng.  Encyc.  of  Law,  611, 
the  rule  is  thns  stated:  "When  a  statute 
provides  that  after  the  lapse  of  a  specified 
time  the  question  of  revoking  an  order  de- 
claring prohibition  to  be  in  force  by  virtue 
of  a  prior  adoption  may  be  submitted,  the  re- 
submission must  be  to  the  voters  of  the  en- 
tire territory  embraced  In  the  former  elec- 
tion." To  same  efTect,  see  28  Cyc.  106;  1 
Woolen  &  Thornton  on  Intoxicating  Liquors, 
I  549.  This  conrt  adopted  the  rule  in  Com- 
monwealth V.  King,  86  Ky.  436,  6  S.  W.  124, 
9  Ky.  Law  Kep.  66S,  and  that  opinion  was 
ai^roved  In  Laflferty  v.  Huffman,  99  Ky.  94, 
86  S.  W.  123,  S2  L.  R.  A.  203.  Under  the 
above  authorities,  when  Logan  county  as  a 
unit  pnt  the  local  option  law  In  force,  it  re- 
mains in  force  until  Logan  county  again  votes 
on  the  question,  unless  tbere  Is  something  in 
the  act  putting  a  city  of  the  fourth  class  on 
a  different  plane  from  other  towns  or  districts 
in  the  county.  The  only  provisions  of  the 
statute  which  have  any  application  are  sec- 
tions 2560  and  2561  (Russell's  St  H  4059, 
4060),  which  as  far  as  material  are  as  fol- 
lows :  "No  election  In  any  town,  city,  district 
or  precinct  of  a  coun^  shall  bti  held  under 
this  article,  on  the  same  day  on  which  an 
election  for  the  entire  county  is  held,  except 
that  cities  of  the  first,  second,  third  and  fourth 
classes  may  hold  an  election  on  the  same  day 
on  which  an  election  for  the  entire  county  Is 
held.  When  an  election  is  held  in  an  entire 
county,  and  a  majority  of  the  legal  votes  cast 
at  said  election  are  against  the  sale,  barter 
or  loan  of  spirituous,  vinous,  malt  or  other 
intoxicating  liquors,  then  It  shall  not  be  law- 
ful to  sell,  barter  or  loan  any  such  liquors  In 
any  portion  of  the  county."  Section  2560, 
Ky.  SL  "If,  at  any  election  provided  for  In 
this  act,  a  majorl^  of  the  legal  votes  cast 
are  against  the  sale,  barter  or  loan  of  said 
spirituous,  vinous  or  malt  liquors,  the  sale, 
barter  or  loan  of  any  such  liquors  shall  be 
unlawful  In  such  county,  city,  town,  district 
or  precinct,  as  the  case  may  be,  except  as 
hereinbefore  provided,  unless  at  a  subsequent 
election  held  under  this  act  a  majority  of  the 
le^l  votes  cast  shall  be  in  favor  of  the  sale 
of  said  liquors."  Section  2501,  Ky.  St  It 
will  be  observed  that  by  the  act  no  election 
In  any  town,  dty,  district,  or  precinct  of  a 
county  shall  be  held  on  the  same  day  on 
which  an  election  for  the  entire  county  is 
held,  except  that  cities  of  the  first,  second, 
third,  and  fourth  classes  may  bold  an  elec- 
tion on  the  same  day  on  whldi  an  election 
for  the  entire  county  Is  held.  It  will  thus- 
be  seen  that  the  cities  of  the  first,  second, 
third,  and  fourth  classes  stand  Just  as  any 
other  part  of  the  county  except  that  they 
may  hold  an  election  on  the  question  on  the 
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same  day  on  which  an  election  for  the  entire 
county  is  held.  In  O'Neal  v.  Mlnary,  125  Ky. 
671,  101  8.  W.  961,  80  Ky.  Law  Rep.  88S, 
VersalUes,  whl<A  1b  a  dty  of  the  fourth  class, 
bad  failed  to  ask  a  separate  vote  on  the  day 
when  the  county  election  was  held,  and  It 
was  Insisted  that  the  city  was  not  bound  by 
the  result  in  the  county  because  as  a  matter 
of  fact  the  majority  of  those  who  voted  In 
the  dty  voted  against  putting  the  law  In  force. 
Construing  the  statute,  we  said :  "The  coun- 
ty conrt  had  only  ordered  an  election  to  be 
held  In  the  county  of  Woodford,  and  only  a 
notice  for  the  election  for  the  county  had 
been  given.  Tbere  was  no  order  for  an  elec- 
tion In  the  dty  of  Versailles,  and  no  notice 
that  such  an  election  would  be  held.  In  can- 
vassing the  vote,  therefore,  the  canvassing  of- 
ficers properly  canvassed  the  vote  of  the  coun- 
ty, and  certified  it  accordingly ;  for  there  was 
nothing  to  authorize  them  to  make  a  separate 
canvass  or  a  separate  return  as  to  the  city 
of  Versailles.  The  appellants  were  not  entt- 
Ued  to  an  injunction  restraining  the  coun- 
ty dork  from  spreading  upon  his  record  book 
the  certificate  given  the  canvassing  offi- 
cers, as  that  Certificate  was  legal,  and  was 
the  only  certificate  which  the  canvassing  of- 
ficers were  authorized  to  make.  The  can- 
vassing officers  are  not  a  party  to  these  pro- 
ceedings ;  but  If  they  were,  the  result  would 
be  the  same.  They  could  not  be  required  to 
certify  the  result  In  an  election  whldi  had 
not  been  ordered  to  be  held,  and  of  which  no 
notice  had  been  given.  The  difficulty  In  the 
case  probably  arises  from  the  fact  that,  when 
the  act  of  1906  was  passed,  tbere  were  some 
newspaper  publications  to  the  effect  that  the 
act  made  dtles  of  the  first,  second,  third,  and 
fourth  dasses  a  unit  and  the  remainder  of 
the  counties  In  which  such  dties  were  situ- 
ated outside  of  the  dty  another  unit  for  lo- 
cal option  purposes.  But  this  is  not  the  lan- 
guage of  the  act  The  act  makes  the  county 
the  unit  It  does  not  except  the  dtl^  of  the 
flrs^  second,  third,  and  fourth  glasses  out  of 
Its  operation.  It  only  allows  them  to  vote 
on  the  same  day  that  the  county  votes.  If 
the  act  had  excepted  dties  of  the  first  sec- 
ond, third,  and  fourth  dasses  out  of  its  op- 
eration, then  the  position  taken  for  sibilants 
could  be  maintained;  but  the  act  was  evi- 
dentiy  drawn  Intentionally  to  avoid  this  very 
thing.  The  county  Is  made  the  unit  and  the 
dty  within  the  county  is  bound  by  the  action 
of  the  county,  unless  an  election  is  held  for 
it  on  the  same  day  with  the  county;  and. 
In  that  event  as  some  force  must  be  given 
to  every  part  of  the  act  and  the  privilege 
given  the  dty  Is  not  an  empty  form,  it  must 
mean  that  when  the  election  Is  held  for  the 
dty  on  the  same  day  on  which  an  election 
for  the  entire  county  is  held,  its  vote  Is  to 
be  counted  separately,  and  Is  to  have  effect 
although  the  city  may  vote  one  way  and  the 
county  another.  In  the  case  at  bar,  us  no 
election  was  held  Cor  the  dty  <hi  the  day  when 
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tbe  county  electlmi  wu  h^d,  the  vote  ot  the 
county  must  controL  Tt»  prednctfl  ivltliln 
tbe  city  of  VeraaiUeB,  witea  an  Section  Is  held 
for  the  entire  county,  and  not  for  the  city, 
stands  Just  as  any  other  precincts  bi  the 
county.  The  purpose  of  the  election  Is  to  as- 
certain the  will  of  the  county  as  a  whole, 
not  the  w^l  of  a  particular  precinct  If  tbe 
county  should  rote  in  favor  of  the  sale,  tbe 
precincts  which  vote  against  tbe  sole  would 
not  have  the  right  to  hare  their  vote  so  re- 
corded, and  the  law  declared  thereafter  in 
force  in  those  precincts.  Unless  an  electkm 
is  held  for  the  city  on  the  same  day  as  Uie 
county  election  is  held,  tbe  vote  of  the  coun- 
ty as  a  whole  must  control." 
Tlie  question  again  came  before  us  in  May 
*  T.  FecguBon.  136  Ky.  414..  122  S.  W.  200, 
where  we  again  said:  "The  cAA  law  was  not 
satisfactory  to  the  temperance  or  local  option 
adherents,  and,  in  order  that  tbe  dtlsens  In 
one  part  of  a  county  mi^t  have  a  voice  in 
determining  whether  or  not  prohibition  shouU 
be  enforced  In  another  part  of  the  county, 
the  law  was  amended  as  above  indicated  so 
as  to  make  the  coun^  the  unit,  and  the  only 
exception  which  the  act  recognises  Is  that 
(dties  of  tbe  first,  second,  third,  and  fourth 
class  are  made  separate  units,  but.  In  order 
for  them  to  avail  themselves  of  the  right  to 
be  ren^nised  as  separate  units,  it  Is  neces- 
sary that  tbey  should  vote  upon  the  same 
day  upon  which  tbe  vote  is  taken  In  the  en* 
tire  county  when  the  question  is  submitted  as 
to  whether  or  not  prohibition  shall  prevail  In 
the  county.  So  that,  where  a  vote  is  order- 
ed upon  this  question  for  tbe  entire  county  In 
which  there  is  situated  a  city  of  the  first, 
second,  third,  or  fourtb  class,  unless  a  sep- 
arate vote  is  asked  for  and  bad  within  the 
territorial  limits  of  such  city,  It  Is  bound  by 
tbe  result  of  the  election  la  the  entire  county, 
and  It  Is  only  where  Its  citizens  seek  and  are 
guaranteed  a  separate  vote  on  tbe  same  day 
that  its  Tight  to  be  treated  as  a  separate  unit 
is  recognized."  In  May  v.  Ferguson  a  local 
option  election  had  been  held  for  the  entire 
county,  and  on  the  same  day  an  election  had 
been  held  for  the  city ;  the  county  going  dry, 
and  the  city  wet.  No  other  election  had 
been  held  In  tbe  county,  and  the  city  bad  by 
Its  rote  exercised  its  right  to  determine  Its 
status  for  Itself.  But  that  Is  not  this  case. 
RussellTille  did  not  exercise  its  right  when 
the  county  election  was  beld,  and  the  entire 
county  became  a  unit.  A  city  of  the  first, 
second,  third,  or  fourtb  class  is  not  made  an 
absolute  unit  by  the  act,  but  is  given  the 
right  to  become  a  separate  unit  by  having  a 
separate  election  for  Itself  on  tbe  day  the 
county  election  Is  held.  Unless  it  exercises 
this  right,  It  does  not  become  a  unit,  and  by 
the  terms  of  the  act.  If  the  majority  of  the 
legal  votes  cast  In  the  county  are  against 
the  sale,  "then  It  shall  not  be  lawful  to  sell, 
barter  or  loan  any  such  liquor  In  any  por- 
tion ot  the  county.**  If  when  an  Section  la 


held  under  the  act  for  the  oitlre  county  such 
city  exwcises  its  rli^t  to  a  s^tarate  vote,  and 
the  city  goes  wet  and  the  county  dry  or  both 
go  dry,  the  city  becomes  a  unit,  and  may  at 
the  end  of  three  yean  take  another  vote 
without  regard  to  what  the  county  may  do 
or  may  not  do.  But  where  the  cl^  has  not 
thus  become  a  unit,  and  the  law  baa  been 
put  in  force  in  the  entire  county.  It  ean  b» 
voted  out  only  the  vote  ot  tiie  county; 
and  whenever  an  election  for  the  entire  coun- 
ty is  held  the  city  may  have  a  s^jmrate  vote 
for  itself. 

We  therefore  conclude  that  three  years 
liaving  dapeed  another  vote  may  be  taken  in 
Logan  county,  and,  if  a  vote  is  tak«i  for  the 
county,  Bnssellvllle  may  demand  a  separate 
vote,  and  thus  determine  the  matter  of  li- 
cense or  no  license  for  Itself.  But,  as  the 
county  Is  now  tlie  unit,  tliat  unit  must  act, 
and  Bussellvllle  Is  only  enUtled  to  Vbold  an 
election  on  the  same  day  oa  which  an  election 
for  tbe  entire  county  Is  held."  It  follows 
that  tbe  county  court  ruled  properly  in  i-e- 
fnslng  to  order  an  election  in  tbe  <At7  aione^ 

Juiftement  reversed  and  cause  remanded 
for  a  ]udgmi»it,  and  further  proceedings  con- 
slstttit  herewith. 

NUNN.  J.  (dissenting).  The  county  of  Lo- 
gan voted  local  option  at  an  dectlim  held  un- 
der diaptw  SI  of  the  Kentucky  Statutes,  aft- 
er what  Is  known  as  tbe  "Cammadc  Amoid- 
ment"  became  a  law.  Attec  local  option  bad 
been  in  force  fOr  over  three  years,  appeUees 
sought  to  have  another  vote  taken  on  the 
question  confined  to  the  city  of  Bussellvllle, 
a  city  of  tbe  fourth  class.  Appellant  resist- 
ed the  right  to  a  vote  in  the  dty  alone,  and 
contended  that  the  whole  ccninty  should  vote 
or  an  election  could  not  be  had.  AKWilanta 
lost  In  the  lower  court,  and  have  appealed. 

In  order  that  a  tborou^  understanding  of 
the  question  Involved  might  be  had,  we  will 
quote  all  the  statutes  on  tlw  subject  as  they 
existed  at  the  Ume  the  CammadE  act,  or 
amendment,  took  etTect  Section  1508  (Kns- 
sell'B  St  B  4063)  is  as  follows:  "All  efectioDS 
to  take  the  soises  ot  the  people  of  any  town, 
city,  county,  district  or  prednct  as  to  wheth- 
er or  not  spirituous,  vinous  or  malt  liquors 
shall  be  sold,  bartered  or  loaned  therein,  or 
the  sale  thereof  regubited.  shall  be  hdd  as 
hereinbefore  provided  for  tbe  dedlmt  of 
county,  town,  dty,  district  or  precinct  of- 
ficers, except  that  a  vote  on  audi  qnestlons 
shall  be  held  on  a  day  other  than  the  regular 
election  day.  All  laws,  gen«al  or  special, 
now  In  force,  inconsistoit  with  this  ad,  or 
any  part  of  Its  provisions,  are  ha«by  repeal- 
ed." Tills  section  appears  under  the  head 
of  "Local  Option,"  chapter  41,  Ey.  St  Sec- 
tion  2554  Is  as  follows:  "Upon  application, 
by  written  petition,  signed  by  a  numbw  of 
legal  voters  In  each  prednd  of  the  territory 
to  be  affected,  equal  to  twenty-five  per  coit 
of  the  votes  cast  in  each  of  said  precincts  at 
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the  last  preceding  general  election,  and  when 
for  town  or  city  elections,  the  number  of 
Totes  cast  at  the  last  dty  or  town  election,  It 
shall  be  the  dn^  of  the  Judge  of  the  conn- 
ty  court  In  each  county,  at  the  next  regular 
term  thereof  after  receiving  said  petition,  to 
make  an  order  on  hla  order  book  directing 
an  election  to  be  held  In  said  county,  city, 
town,  district  or  precinct,  as  the  case  may 
be,  on  some  day  named  In  said  petition,  not 
earlier  than  sixty  days  after  said  applica- 
tion Is  lodged  with  the  Judge  of  said  court, 
which  order  shall  direct  the  sheriff,  or  other 
officer  of  said  county,  who  may  be  appointed 
to  hold  said  election,  to  open  a  poll  at  each 
and  all  the  voting  places  in  said  county, 
city,  town,  district  or  precinct  on  said  date, 
for  the  purpose  of  taking  the  senses  of  the 
l^al  voters  of  said  county,  city,  town,  dis- 
trict or  precinct  who  are  qualified  to  vote  at 
elections  for  county  officers,  upon  the  propo- 
sition whether  or  not  splrituons,  vinous  or 
malt  Uquors  shall  be  sold,  bartered  or  loaned 
therein,  or  whether  or  not  any  prohibition 
law  in  force  In  any  county,  city,  town,  dis- 
trict or  precinct,  by  virtue  of  any  general 
or  special  act  or  acts,  shall  become  inopera- 
tive; and  counties,  cities,  towns,  districts  or 
precincts  in  which  the  sale,  barter  or  loan 
of  spirituous,  Tlnoos  or  malt  liquors  are  now 
prohibited  may  have  a  vote  thereon  under 
the  provisions  of  this  act."  Section  2563  Is 
as  follows:  "The  election  or  elections  herein 
provided  for  shall  not  be  held  for  any  (coun- 
ty) city,  town,  district  or  precinct  oftener 
than  once  in  every  three  years."  The  last 
two  sections  quoted  are  under  the  head  of 
"Local  Option"  chapter  81,  Ky.  8t 

Thus  the  matter  stands  upon  the  question 
Involved,  onless  the  Cammack  act  has  chang- 
ed it  That  It  may  be  seen  to  what  extent, 
If  any,  that  act  has  dianged  the  law,  we  will 
copy  section  2560,  Ky.  St.  1903,  as  it  existed 
before  the  passage  of  that  act.  It  was  as 
follows:  "If,  at  an  election  held  for  an  en- 
tire county.  It  shall  be  found  that  a  majority 
of  the  legal  votes  cast  at  said  election  are 
In  favor  of  the  sale,  barter  or  loan  of  spir- 
ituous, vinous  or  malt  liquors,  then,  In  that 
evrat,  It  shall  not  be  lawful  to  sell,  barter  or 
loan  any  such  liquors  In  any  portion  of  said 
comity  where  such  sale,  barter  or  loan  has 
been  prohibited  by  special  act  of  the  Legis- 
lature; but  such  act  shall  continue  In  force 
as  if  no  election  had  been  held;  nor  shall  It 
be  lawful  to  sell,  barter  or  loan  any  such 
liquors  In  any  city,  town,  district  or  precinct 
In  said  county  wbsre,  previous  to  said  elec- 
tion, such  city,  town,  district  or  precinct  had 
already,  by  vote^  prohlUted  such  sale,  barter 
or  loan,  unless  a  majority  of  those  voting  In 
a  prednet  or  precincts,  town  or  towns,  city 
or  dties,  in  whldi  the  sale,  loan  or  barter 
■hall  be  prohibited,  voted  In  fovor  of  each 
■ale,  loan  or  barter,  then  in  the  precincts, 
towns  or  cities  so  voting;  such  sale,  loan  or 
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barter  shaD  no  longer  be  prohibited ;  and  If. 
at  any  election  held  for  the  county  at  large, 
It  shall  be  found  that  a  majonty  of  the  legal 
votes  cast  In  said  election  are  against  the 

sale,  barter  or  loan  of  spirituous,  vinous  or 
malt  liquors  therein,  yet  it  shall  be  lawful  to 
sell  such  liquors  in  any  dty,  town,  district 
or  precinct  In  said  county  where,  previous  to 
such  election,  any  city,  town,  district  or  pre- 
cinct had  already,  by  vote,  voted  In  favor 
thereof.  oDless  a  majority  of  the  legal  vot- 
ers voting  in  such  city,  town,  district  or  pre- 
cinct at  such  election  vote  against  the  sale, 
barter  or  loan  thereof.  In  which  event  It 
shall  no  longer  be  continued."  We  will  now 
copy  the  Cammack  amendment  which  may  be 
found  on  page  86  of  the  Acts  of  1906,  and 
which  Is  now  section  2560  of  the  Kentucky 
Statutes.  It  Is  as  follows  (including  the  title 
and  enicting  clause): 

"An  act  to  amend  section  2560  ot  the  Ken- 
tucky Statutes,  It  being  a  portion  of  ar- 
ticle 1  of  chapter  81  of  the  Kentucky 
Statutes,  entitled  'Llquws.  Intoxicating/ 
"Be  it  enacted  by  the  General  Aasembly 
of  the  Gommoawealth  of  KentuAy: 

"Section  1.  That  section  2660  of  the  Ken- 
tucky Statutes.  It  being  a  portion  of  article 
1.  of  diapter  81,  of  the  Kentm^  Statutes, 
entitled  'Liquors,  intoxicating,*  be,  and  the 
same  Is  hereby,  repealed,  and  In  lieu  there, 
of  it  Is  hereby  . enacted: 

"(a)  No  election  in  any  town,  dty,  district 
or  prer:lncC  of  a  county  shtai  be  held,  under 
this  a. "tide,  on  tiie  same  day  on  which  an 
election  for  the  entire  county  Is  held  except 
the  cities  of  the  first  second,  third  and 
fourth  classes  may  hold  an  election  on  the 
same  day  on  which  an  election  for  the  entire 
county  Is  held.  When  an  election  Is  held 
In  an  entire  county  and  the  majority  of  the 
legal  votes  cast  at  said  election  are  against 
the  sale,  barter  or  loan  of  spirituous,  vinous 
or  malt  or  other  Intoxicating  liquors,  then  It 
shall  not  be  lawful  to  sell,  barter  or  loan 
any  suCh  liquors  In  any  portion  of  the  coun- 
ty. If  at  such  an  election  for  the  oitlre 
county  the  majority  of  the  legal  votes  cast 
are  In  favor  of  the  sale,  barter  or  loan  of 
any  audi  Ilqnors,  such  election  shall  not  op- 
erate to  make  It  legal  to  grant  license  to  sell, 
barter  or  loan  such  liquors  In  any  territorial 
division  of  such  county  from  which  the  sale, 
bsxter  or  loan  has  been  excluded  by  an  elec- 
tion held  under  this  article,  or  by  special 
act.  but  the  status  of  such  territorial  divi- 
sion shall  remain  as  If  no  such  election  had 
been  held. 

"(b)  No  election  shall  be  held  In  any  elec- 
tion precinct  under  this  act  on  the  same  day 
on  which  an  election  Is  held  for  the  district 
or  city  of  which  the  precinct  Is  a  part  If 
at  an  election  held  for  such  entire  district  or 
city,  the  majority  of  legal  votes  cast  shall 
be  In  favor  of  the  sale,  barter  or  loan  of 
spirituous,  vinous  or  malt  liquors,  then  the 
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statoB  In  the  several  precincts  thereof  shall 
remain  as  it  was  before  said  election;  bat 
If  the  majority  should  be  against  the  sale, 
then  the  sale,  barter  or  loan  of  sw^  liquors 
shall  be  nnlawfol  In  mery  p<«tion  of  said 
district  or  dty. 
"Approved  March  14,  lOOe." 

It  will  be  observed  that  the  only  changes 
made  by  the  Gamma ck  aroeidment  were  that 
cities  of  the  first,  second,  third,  and  fourth 
classes  should  be  permitted  to  vote  as  a  unit 
on  the  same  day  that  the  county  voted,  and. 
If  they  do  not  obtain  an  order  of  election  on 
the  same  day  that  the  county  votes  as  a  nnl^ 
they  cannot  remain  wet  If  the  county  votes 
dry,  evm  though  the  city  votes  wet,  as  It 
had  no  order  for  a  separate  election  on  the 
same  day  with  the  ooun^.  The  amoidment 
was  only  of  section  2560,  Ky.  St  The  bal- 
ance of  the  act  remains  as  before. 

In  the  case  of  O'Neal  v.  Mlnary,  125  Ky. 
571,  101  8.  W.  961,  80  Ky.  Law  Rep.  88S, 
tbe  court  said:  "The  act  of  1006  simidy  re- 
peals section  2600  of  the  former  local  option 
law,  and  substitutes  a  new  provision  in  its 
stead.  It  did  not  change  any  of  tihe  other 
provisions  of  the  act"  In  that  cas^  which 
was  decided  after  the  Gammack  amendment 
became  efTective,  the  county  voted  as  a  unit 
and  Versailles,  a  fourth-class  dty,  did  not 
dalm  Its  right  to  act  as  a  separate  unit; 
therefona  the  court  held  that  the  whole  oonn* 


ty,  Including  Versalllea,  acted  as  one  unit, 
and  Versalllee  was  bound  by  It  as  mudi  as 
any  other  precinct  so  long  as  that  law  re- 
mained In  force,  which  Is  forever,  unless 
one  of  tbe  units  takes  the  proper  steps  to 
have  a  vote  after  three  years.  In  the  case 
of  May  V.  Ferguson,  etc..  135  Ky.  411,  122 
S.  W.  208.  the  court  said:  "The  county  is 
the  absolute  unit  in  all  counties  save  those 
in  whidi  there  Is  situated  a  dty  of  the  first, 
second,  third  or  fourth  dasses,  and  In  audi 
counties  all  of  the  territory  outside  of  such 
city  limits  Is  an  absolute  unit  and  the  dty 
Is  made  a  scftarate  unit"  And  further  on 
In  the  opinion  It  Is  settled,  as  in  the  opin- 
ion in  the  case  of  O'Neal  v.  Mlnary,  supra, 
that,  If  a  dty  of  the  dasses  named  ftills  to 
take  a  separate  vote  on  the  same  day,  the 
whole  county  becomes  a  unit  for  three  years. 
But  there  Is  nothing  In  tibe  opinions  refer- 
red to  nor  in  the  Camma(±  amendment  that 
would  prevent  one  of  the  dtles  named  from 
acting  as  a  separate  onlt  and  calling  an  elec- 
tion three  years  afterwards,  as  sections  2S54 
and  2663  expressly  authorize,  and  which 
were  neither  repealed  nor  changed  by  the 
amendment 

For  these  reasons,  the  general  rule  that  the 
same  district  that  votes  whisky  out  must 
vote  It  bade  again  la  dianged  In  this  In- 
stance  by  the  atetatea»  and  I  tbmforc  dis- 
tent 
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STATB  r.  CARSON. 
(Sapmne  Orart  of  Missouri.    DlrUon  No.  2. 

Not.  2»,  1910.) 
1.  Cbihinai.  Law  (|  1018*)— Appkai^ubis- 

DicTion— SuPBXia  Goubis— Gohbiitution- 

AX.  QuEsnoir. 

when  accnsed,  diarsed  with  practicing 
medicine  without  obtaining  &  license  from  the 
State  Board  of  Health  and  without  being  a 
physician  registered  according  to  law,  insisted 
iQ  hlB  prayer  for  inatructions  and  declarations 
of  law  that  tus  conriction  under  the  informa- 
tion and  evidence  would  be  lo  violation  of  the 
state  and  federal  Gonstitations,  and  renewed 
euch  objectioDS  in  bis  motion  for  new  trial,  the 
Supreme  Court  has  jntiklictimi  of  an  appeal 
from  the  conviction. 

[Ed.  Notet.—FoT  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  1018.  •] 

Z  OBnaNAi.  Law  d  260*)— SmncAET  Pbo* 

OEIDIHQS-^AXTBAIf— BXVZKW— UOnOH  VOB 
NSW  TUAIta 

Rev.  Bt  1880.  |  2689  (Ann.  fit  1006.  p. 
1587),  provides  that  a  motion  for  new  trial, 
must  be  filed  before  judgment  and  within  four 
days  after  the  return  of  the  verdict.  Held, 
that  where  the  court  in  a  trial  without  a  jury, 
after  announcing  bis  reasons  for  his  verdict^ 
immediately,  without  giving  accused  opportanl- 
ty  to  file  a  motion  for  new  trial,  rendered  hts 
iiidgment,  to  which  action  accused  excepted 
ano  gave  notice  that  he  would  file  his  motion 
for  new  trial  within  the  statutory  time  and 
did  so,  he  did  not  lose  the  benefit  of  his  mo- 
rion, and  the  exceptions  saved  on  the  trial  and 
presented  for  review  by  the  motion  may  be 
considered  on  appeal. 

lEH.  Note.— For  other  cases,  see  Criminal 
Law.  Dec  Dig.  {  280.*] 

8.  PHTSICUnS  AMD  SUBOEONS  (H  2*)— BBOIS- 
TBATIOIC— OONSTBUOnon  OF  STATUTE— "PHY* 
RGIAR  Now  REGIBISBXD." 

Aocnsed  filed  bis  diploma  with  the  county 
clerk  in  1880  pursuant  to  Act  April  28.  1877 
<Laws  1877,  p.  843),  relating  to  the  regulation 
of  the  practice  of  medicine  and  surgery,  and 
was  thereupon  registered  as  a  pbysician  and 
received  a  license  from  the  coun^  clertt.  Laws 
1883.  p.  116,  provided  that,  if  a  physician 
were  a  gradaate  of  medicine,  he  should  present 
his  diploma  to  the  State  Board  of  Health  for 
verificatioD.  and  that  the  board,  upon  finding 
the  diploma  genuine,  should  issue  him  a  license. 
The  act  exempted  those  who  bad  been  prac- 
ticing medicine  five  years  In  the  state  prior  to  its 
enactment.  Laws  1901,  p.  20&|  5  (Ann.  St 
1906,  I  8518-5),  repealed  Acts  1883,  p.  115.  and 
provided  that  any  person,  except  "physicians 
now  ngistend,"  practiBlnK  medldne  or  surgery 
in  the  state  witnont  first  obtaining  a  license 
from  the  State  Board  of  Health,  should  be  guil- 
ty of  a  misdemeanor.  Held,  that  though  accused 
had  not  been  practicing  in  the  state  five  years  at 
the  enactment  of  the  act  of  1883,  and  may 
have  been  under  such  act  not  entitled  to  prac- 
tice without  being  registered  as  therein  pre- 
scribed, yet,  inasmuch  as  he  was  duly  register- 
ed under  Acts  187T  n.  843,  he  was  subsequent 
to  the  enactment  of  the  act  of  1901,  which  re- 
pealed the  act  of  1883,  a  "physician  now  reg- 
istered" within  the  act  of  1001,  and  entitled 
to  practice  without  obtaining  a  license  from 
the  State  Board  of  Health;  no  act  of  the 
Legislature  having  revoked  the  license  granted 
him  in  1880. 

tEi.  Notev— For  other  cases,  see  Fhyaiclans 
and  Surgeons.  Dec  Dig.  i  2.*] 

Appeal  from  Criminal  Court;  Jackson 
County ;  E.  E.  Porterfleld.  Judge. 

Charles  H.  Carson  was  convicted  of  prac- 
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tlclng  medicine  wlthoat  a  license  and  Iw  ap- 
peals. Reversed,  and  accused  dlscliarged. 

Reed,  Atwood,  Tatea,  Maatln  A  Harrey. 
Jno.  T.  Hardtnfl;  Joseph  B.  Brooka^  and 
Dana,  Oowherd.  ft  Ingraham.  for  ant^l&nt. 
EL  W.  ICaJor.  Atty.  Gen.,  and  Jna  U.  Atkin- 
son, Aaat  Atty.  Gml,  tor  the  Statew 

QANTT,  J.  The  prosecuting  attorn^  of 
Jackson  county  began  this  prosecution  on 
November  19,  1906,  by  filing  the  following 
Information  In  tbe  criminal  court  of  aald 
county:  "Affidavit  being  filed  according  to 
law.  now  comes  Isaac  B.  Kimbrell,  prosecut- 
ing attorney  for  tbe  state  of  Missouri,  in 
and  for  the  body  of  the  county  of  Jackson, 
and  informs  tbe  court  that  Charles  H.  Car- 
son, on  the  day  of  May.  1006,  at  the 

county  of  Jackson,  state  of  Missouri,  did 
then  and  there  unlawfully  practice  medicine 
and  surgery  in  the  said  state  of  Missouri, 
and  did  then  and  there  attempt  unlawfully 
to  treat  the  sick  and  others  afflicted  with 
bodily  and  mental  Infirmities,  without  first 
obtaining  and  having  a  license  from  the 
State  Board  of  Health,  and  without  being 
then  and  there  a  physician  registered  ac- 
cording to  law.  against  the  peace  and  dignity 
of  the  state."  The  afiSdavlt  upon  which  this 
infonnati<ni  was  based  was  made  by  George 
CreeL  13ie  defendant,  being  arrested,  filed 
his  demurrer  to  the  information,  which  was 
OTermled,  and  he  was  then  duly  arraigned. 
A  Jury  was  waived  and  the  cause  tried  to 
tbe  court,  and,  as  will  hereafter  be  noted, 
defendant  was  found  guUty  and  his  punish- 
ment assessed  at  a  fine  of  $500.  For  the 
reason  that  the  defendant  Insisted  in  his 
prayer  for  Instructlona  and  declarations  of 
law  that  his  conviction  under  the  Informa- 
tion and  evidence  would  be  In  violation  of 
the  state  and  federal  Constitutions  and  re- 
newed these  objections  in  hla  motion  for  a 
new  trial,  thhs  court  has  Jurisdiction  of  this 
appeal.  When  the  information  was  filed  the 
namra  of  Dr.  Adcock  and  George  Creel  were 
indorsed  thereon  as  witnesses. 

On  the  part  of  the  state  the  testimony 
tended  to  prove  that  in  July,  1906,  the  de- 
fendant treated  a  little  boy  six  years  old. 
the  child  of  Mrs.  W.  H.  Kemper,  for  a  lame 
leg.  When  Mrs.  Kemper  was  offered  as  a 
witness,  defendant  objected  on  the  ground 
her  name  was  not  Indorsed  on  the  Informa- 
tion, which  objection  the  court  overruled. 
On  cross-examination  Mrs.  Kemper  testified 
that  she  did  not  see  Mr.  Creel  until  tbe  win- 
ter of  1907,  long  after  the  information  was 
filed,  when  he  came  to  her  home  to  find  oat 
if  Dr.  Carson  had  treated  the  boy  and  how. 
Dr.  Adcock's  testimony  tended  to  show  that 
the  defendant  admitted  to  him  he  had  treat- 
ed a  case  of  appendicitis.  The  patient  had 
been  brought  to  him  from  Kansas  In  October 
or  November,  1906.  To  this  evidence  defend- 
ant duly  objected  and  excepted  on  the  ground 
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it  was  a  distinct  offenBe  from  the  one  on 
wtilch  the  state  relied  for  canvictlon  In  this 
case,  and  on  which  It  had  elected  to  prose- 
cate.  At  the  close  of  the  state's  case,  the  de- 
fendant requested  the  court  to  acquit  him  on 
the  grounds  that  the  informatton  did  not 
individuate  any  ofEense  and  did  not  name 
any  particular  person  whom  the  defendant 
had  treated  medically,  baBlns  his  contention 
on  the  lan^age  of  the  act,  **and  treating 
each  patleht  shall  be  regarded  as  a  separate 
offense."  After  the  court  had  refused  to  ac- 
quit, the  defendant  offered  In  evidence  a  rec- 
ord kept  In  the  office  of  the  county  clerk 
known  as  the  "Roll  of  Physicians  and  Bur- 
geons,"  and  especially  that  part  of  the  said 
roll  showing  defendant  was  roistered  there- 
in. The  defendant  then  read  In  evidence 
after  establishing  his  official  character  of  the 
officer  who  Issued  It,  and  after  proving  the 
genuineness  of  his  signature,  and  that  the 
record  was  kept  In  the  office  of  the  county 
clerk,  the  following  certificate :  "Pbyaiclan's 
Certlflcatcf.  Know  all  men  by  these  presents, 
that  C  H.  Carson,  a  resident  of  E^nsas  City, 
In  the  county  of  Jackson  and  the  state  of 
Missouri,  has  this  day  complied  with  the 
requirements  of  the  law  of  the  stete  of  Mis- 
souri, entitled,  'An  act  to  regulate  the  prac- 
tice of  medicine  and  surgery  in  the  state  of 
Missouri,*  approved  April  2Sth,  1877,  by 
filing  a  copy  of  a  diploma  sworn  to  by  him 
duly  issued  to  him  on  the  2d  day  of  Jun^ 

1879,  by  the  American  Health  College  of 
Cincinnati,  whldi  said  collect  Is  situated  in 
the  city  of  Cincinnati,  state  of  Ohio  and  is 
duly  established  uuder  and  by  virtue  of  the 
laws  of  the  state  of  Ohio.  Now  therefore 
the  said  C.  H.  Carson  is  hereby  authorized 
to  practice  the  profession  of  medicine  and 
surgery  in  the  county  of  Jackson  under  and 
in  accordance  with  the  provisions  of  said 
act  In  testimony  whereof  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the 
county  court  of  said  county  at  office  In  the 
city  of  Independence,  this  15th  day  of  May, 

1880.  W.  Z.  lOIckman,  Clerk,  by  B.  G.  Wil- 
son, Jr..  D.  C.  [Seal.]" 

1.  The  contention  of  the  state  Is  that  this 
court  is  restricted  to  a  review  of  the  record 
proper  for  the  reason  It  appears  that  the 
court,  after  finding  defendant  guilty,  pro- 
ceeded to  impose  Its  sentence  before  the  de- 
fendant had  filed  his  motion  for  a  new  trial, 
and,  as  the  statute  provides  in  criminal 
cases  the  motion  for  a  new  trial  and  an  ar- 
rest of  Judgment  must  be  filed  before  sen- 
tence, the  exceptions  saved  on  the  trial  and 
attempted  to  be  reviewed  by  the  motion  can- 
not be  considered  by  this  court  Sections 
2688,  2G00,  Rev.  St.  1899  (Ann.  St  3906,  p. 
15S7).  In  State  v.  Rosenblatt,  185  Mo.  114, 
83  S.  W.  975,  it  appeared  the  defendant  with- 
drew his  plea  of  not  guilty  and  pleaded 
guilty,  and  by  agreement  his  punishment  was 
assessed  at  Imprlaonment  In  the  county  Jail 
for  six  months.  Afterwards  he  filed  bis  mo- 
tion in  arrest,  and  it  was  Iteld  too  late,  but, 


as  the  indictment  was  a  part  of  the  recorA 
proper,  it  was  fully  considered  oa  his  writ 
of  error.  Afterwards  in  State  v.  Pritebett, 
219  Mo.  696.  119  8.  W.  3S6.  the  Jury  found 
the  defendant  guilty  and  assessed  Us  punish- 
ment, "whereupon  the  defendant  was  in- 
formed by  the  court  that  he  had  been  con- 
victed of  murder  In  the  second  d^ee  and 
his  punishment  assessed  at  ten  years  In  the 
penitentiary,  and  the  conrt  asked  him  if  he 
had  any  legal  cause  to  show  wliy  Judgment 
should  not  be  pronounced  against  him  ac- 
cording to  law,  and,  the  defendant  failing  to 
allow  such  cause,  Judgmmt  and  sentoice  was 
passed  upon  him  In  accordance  with  the 
verdict"  Thereafter  defendant  filed  his  mo- 
tion for  a  new  trial,*  and  the  questton  was 
whether  it  was  not  too  late,  and  whether  h» 
Iiad  not  waived  his  r^ts  to  ffle  a  motion 
for  a  new  trial,  and  It  was  ruled  he  liad 
waived  It  It  will  be  observed  ttiat  in  Rosen- 
blatt's Case  he  pleaded  guilty  and  his  punish- 
ment was  assessed  by  agreement,  and  be  wu 
sentenced,  and  he  then  filed  ills  motion  In 
arrest,  and  in  Pritchett's  Case  he  was  ex- 
pressly called  upon  by  the  conrt  to  show 
cause  why  the  sentence  should  not  be  pro- 
nounced, and  he  made  no  showing.  In  this 
case  the  record  discloses  that,  when  the 
court  came  to  pass  upon  the  case,  he  an- 
nounced his  reasons  for  his  verdict,  and 
immediately  without  giving  counsel  for  the 
defendant  opportunity  to  file  a  motion  for 
a  new  trial  rendered  his  Judgment  to 
which  action  of  the  court  the  defendant 
at  the  time  by  his  counsel  excepted  and 
gave  notice  that  he  would  file  his  motion 
for  a  new  trial  within  the  stetutory  time, 
and  within  four  days  did,  in  fact,  file  his 
motion  for  a  new  trial.  Thus  an  entirely 
dUferent  case  on  the  facts  is  presented.  It 
is  obvious  that  there  was  no  waiver  of  his 
right  to  file  his  motion,  and  t3iat  he  could 
not  have  acted  more  promptly.  If  it  la  to 
be  held  that  the  right  to  review  errors  al- 
lied to  have  been  committed  during  tlie  trial 
can  be  cut  off  by  the  court  pronouncing  the 
sentence  before  an  opportunity  Is  afforded  to 
flle  a  motion  for  a  new  trial,  the  statute 
affords  no  protection  to  a  defendant  against 
errors  which  may  occur  during  Uie  trial  and 
will  be  a  dead  letter.  As  the  defendant 
promptly  excepted  to  this  action  of  the  court 
and  gave  notice  of  bis  motion  and  filed  it 
wlthla  the  time  allowed  by  positive  statute, 
we  think  he  did  all  that  the  law  demanded 
at  his  hands,  and  that  he  did  not  lose  the 
benefit  of  his  motion. 

The  failure  of  the  court  to  set  aside  its 
sentence  after  counsel  excepted  and  gave  no- 
tice of  his  motion  wa^  we  are  convinced,  an 
Inadvertence,  in  view  at  Its  sutoeguent  ac- 
tion In  considering  the  motion,  but  to  liold 
that  such  a  failure  requires  the  motl<m  to  be 
Ignored  would  set  a  dangerous  precedent, 
and  one  which  the  Leglslatore  never  Intoid- 
ed.  Accordingly,  If  necessary,  the  exc^ 
tions  will  be  duly  considered. 
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2.  It  an>eara  Out  the  defendant  on  tiw 
iSth  day  of  BI«7.  1880,  filed  a  copy  of  bla 
-diploma  from  a  nudloil  college  in  tbe  city  of 
Cincinnati  sworn  to  bim  as  required  by 
tbe  act  of  tbe  Qeneral  Assembly  of  Mlasourl, 
approved  .April  28,  1877  (Laws  1877,  p.  843), 
and  tberenpon  was  duly  registered  on  the 
Toll  of  physicians  and  snrgeons  In  tbe  olBce 
■of  tbe  cleriE  oC  the  county  nonrt  of  Jadison 
■county,  and  received  a  license,  redtlng  these 
facts,  un^  tbe  band  and  seal  of  the  county 
■clerk.  The  information  was  filed  under  tbe 
act  of  1901  (laws  Mo.  1901,  p.  208  [Ann.  St 
1906,  i  861S— 5])  which  provided  In  section  5 
thereof  that:  "Any  person,  except  physi- 
cians now  registered,  practicing  medldne  or 
surgery  in  this  state  and  any  person  attempt- 
ing to  treat  the  sick  or  others  afflicted  with 
bodily  or  mental  infirmity,  wltbout  first  ob> 
talning  a  license  from  the  State  Board  of 
Health  as  provided  In  this  act,  sbaU  be  deem- 
ed as  gnilty  of  a  misdemeanor,  etc."  It  Is 
conceded  defendant  has  never  received  a 
license  to  practice  medicine  from  tbe  State 
Board  of  Health.  So  that  the  question  Is 
'Was  the  defendant  by  reason  of  his  registra- 
tion under  tbe  act  of  1877  "a  physician  now 
registered"  wlfhln  the  meaning  of  the  act 
of  1901?  The  state  insists  that  be  was  not. 
Tbe  defendant  that  be  was.  After  the  de- 
fendant was  duly  registered  under  tbe  act 
-of  1877,  tbe  Legislature  passed  the  act  of 
188S  (Laws  Ho.  1883,  p.  IIS).  This  act  pro- 
vided that  every  person  practicing  medicine 
and  snrg^y  slurald  possess  the  qualifications 
required  by  that  act  If  a  graduate  of  med- 
ldne, he  slionld  inresent  bis  dlidoma  to  the 
State  Board  of  Health,  for  verification  as  to 
Its  genuinoiess,  and.  If  found  genuine,  the 
iMwrd  would  issue  him  a  license  If  not  a 
graduate,  tlie  person  practicing  medicine 
should  present  himself  to  said  board  and 
submit  himself  to  such  examination  as  it 
might  require,  and,  if  satlsftictory,  the  board 
■should  license  him.  This  act  expressly  ex- 
empted students  who  might  prescribe  under 
the  supervision  of  a  preceptor,  and  did  not 
apply  to  gratuitous  senrices  rendered  In  cases 
of  emergency,  nor  to  commissioned  surgetms 
-of  tbe  United  States  Navy,  Army,  or  Marine 
Hosidtal  services.  In  a  subsequent  section 
it  was  provided  that  tbe  act  should  not  apjdy 
to  those  that  had  been  practicing  medldne 
Ave  years  In  this  state  prior  to  the  enad- 
mast  of  that  law.  Tbe  learned  criminal 
court  held  that  a  physician  registered  under 
tbe  act  of  1874  was  a  registered  physldan 
within  the  meaning  of  the  law  of  1901,  and 
a  physician  registered  under  the  act  of  1S77, 
five  years  before  tbe  act  of  1883  went  Into 
•effect,  would  be  registered  within  tbe  pur^ 
view  of  tbe  law  of  1901,  but,  inasmuch  as 
-deftndaiit  was  not  reglstwed  until  1880,  less 
tlian  five  yean  before  1883,  he  was  not  a 
registered  physician  within  tin  meaning  of 
tlie  law  of  1901.  But  an  examination  of  tbe 
law  of  1883  contained  no  provision  as  to 
prior  registration.   It  merely  provided  that 
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five  years*  practice  Should  exempt  a  physl- 
dan from  Iti  provisions  reqidrli:«  a  license 
from  tbe  board  of  healtb.  The  construction 
which  the  state  seeks  to  have  us  give  the  act 
of  1901  would  necessitate  our  amending  tbe 
statute  so  that  it  would  read:  "Any  person 
except  phydclana,  now  registered  and  quali- 
fied to  practice  under  the  laws  of  1888."  De- 
fendant was  not  prosecuted  fOr  a  violation 
(tf  tbe  act  of  1883  while  It  was  in  force. 
That  act  was,  in  turn,  repealed  by  tbe  act 
of  1901,  and  five  years*  pracUce  no  longer 
afforded  protedlon.  Thus  if  a  physldan  bad 
pradiced  five  years  twfore  1883,  but  was 
not  restored,  he  would  dearly  fell  under 
tbe  condemnation  of  the  ad  of  1901  because 
he  was  not  registered.  What  etted  then  had 
the  ad  of  1901  upon  the  r^istratlon  of  de- 
fendant's diploma  and  certificate  in  1880? 
The  diploma  was  registered  under  the  law 
of  1877,  and  no  subsequent  ad  required  or 
permitted  it  to  be  reentered  again.  WhUe 
It  might  or  might  not  have  protected  blm 
from  prosecution  during  the  life  of  the  ad 
of  1883,  what  was  there  to  prevent  the  Leg- 
islature repealing  tbe  ad  of  1883  as  it  did, 
and  providing  tliat  his  r^istratlon  under  tbe 
ad  of  1877  sbopid  proted  bim  from  prosecu- 
tion and  permit  him  to  continue  his  prac- 
tice? No  ad  of  tbe  Legislature  bad  revoked 
tbe  license  tbe  state  had  granted  blm  in 
1880,  and  no  tribunal  authorized  to  do  It 
bad  done  so.  Even  if  it  should  be  said  the 
act  of  1888  Impliedly  rendered  bis  registra- 
tion ineffective,  it  cannot  be  doubted  that  the 
Legislature  could  restore  its  etBcat?  by  ex- 
press provision  as  It  did  In  1901.  We  are 
unnble  to  see  any  substantial  reason  why  a 
physician  registered  under  the  act  of  1874 
should  be  within  the  exception  to  the  act  of 
1901,  and  one  registered  under  the  ad  of 
1877  under  tbe  broad  language  of  the  excep- 
tion of  tbe  ad  of  1901  does  not  also  tall 
within  the  act  of  1901.  Certainly  the  defend- 
ant was  a  registered  physldan,  and  it  was 
competent  for  the  Legislature  to  make  that 
registration  authority  to  continue  tbe  prac- 
tice, even  though  no  such  right  attached  to 
It  under  tbe  act  of  1888.  The  learned  crim- 
inal court  took  the  view  that.  If  defendant 
bad  pradiced  medldne  five  years  prior  to 
the  oiactment  of  tbe  law  of  1883,  be  would 
have  been  protected  firom  this  prosecution 
as  he  would  have  then  be«i  a  "registered 
physician"  within  the  law  of  1901,  but  tbe 
act  of  1001  makes  no  reference  to  an  actual 
practice  for  any  length  of  time,  ndtber  does 
it  Bpedfy  a  r^lstry  under  any  particular 
ad  dtber  1874.  1877,  or  1883.  It  is  clear 
that  if  defendant  had  practiced  medldne 
five  years  before  1883,  but  was  not  register- 
ed under  some  law,  he  had  no  right  to  prac- 
tice under  the  exception  to  the  ad  of  IWl. 
Tbe  conclusion  we  have  reached  on  tills 
question  Is  supported  by  tbe  dedslon  of  tbe 
Kansas  City  Court  of  Appeals  in  State  v. 
Morgan,  96  Mo.  App.  343,  loc.  dt  345,  346. 
70  S.  W.  267,  and  by  tbe  St-  Louis  Court  of 
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Aiq>eal8  In  State  t.  Hellacher,  129  a  W.  103S, 
In  the  first  of  which  it  was  ruled  that,  owing 
to  the  saving  dansea  in  the  snbBeqnrat  acts, 
the  competency  of  a  physician  to  practice 
medicine  under  the  act  of  1874  had  not 
been  interfered  with  by  snbseqnent  legis- 
lation, and  In  the  latter  of  the  two  that  the 
act  of  1907  applied  only  to  those  physicians 
who  had  not  been  licensed  or  registered  as 
physicians  prior  to  the  act  of  1901,  and  that 
an  Information  which  failed  to  ctiarge  that  the 
accDsed  was  a  physician  "not  registered  as 
such  on  or  prior  to  March  12tli,  1901,"  was 
fatally  defectiTe.  Oar  conclusion  is  tliat,  as 
defendant  was  concededly  Registered  and 
licensed  under  the  act  of  1877,  he  came 
squarely  with  the  exception  to  the  act  of 
1901,  as  "a  physician  now  roistered,"  and 
that  no  subsequent  act  of  the  Legislature 
tias  revoked  the  license  given  him  under  the 
act  of  1877,  and  therefore  the  first  Instruc- 
tion of  the  court  requiring  him  to  have  been 
also  UcMued  by  the  board  of  health  was  er- 
roneous. 

Having  reached  this  conclusion,  we  deem 
it  unnecessary  to  pass  upon  the  numerous 
other  questions  so  ably  discussed  by  couns^ 
on  both  Bides  as  to  the  sufficiency  of  the  In- 
formation and  like  questions.  It  is  to  be 
noted  that  defendant  is  charged  in  this  in- 
formation with  the  single  ofTense  of  practic- 
ing without  a  license  from  the  board  of 
health  and  without  being  a  physician  regis- 
tered according  to  law.  He  Is  not  before  us 
on  a  charge  of  misconduct  which  would 
have  Justified  the  State  Board  of  Health  In 
revoking  his  license.  The  facts  were  fully 
developed,  and  there  la  no  occasion  for  re- 
manding the  cause  for  a  new  trial.  The 
criminal  court  upon  the  admitted  end  estab- 
lished facta  should  have  acqnltted  the  de- 
fendant, and  for  refusal  so  to  do  Its  Judg- 
ment la  reversed,  and  the  defendant  die* 
charged. 

BUBGSSS  and  KENNISH,  JJ.,  concur. 


STATK  V.  MORRIS. 

(Sniffeme  Court  of  MlsBouri,  Division  No.  2. 
Nov.  29,  1910.) 
1.  Crimiital  Law  ({  1092*)— Bn-U  of  Bx- 

OEPTIONS— SlONIITil— COUFI?rEN0T   OP  JUDOK 

— "AcTiNQ  Judge  of  the  Coxtbt  Whem 

THX  Case  was  Hbabd." 

In  a  criminal  case,  the  regular  Judge  of 
the  circnit  disqualified  himself,  and  called  in 
another  Jndge  who  tried  the  ease.  The  other 
judge  allowed  accused  until  the  first  day  at  the 
next  regular  term  in  which  to  file  bis  bill  of 
ezceptioDB.  Previous  to  that  time,  his  term 
as  judge  expired  and  a  successor  was  elected. 
Beld,  that  the  regular  judge  who  bad  disquali- 
fied himself  from  trying  the  case  could  sign 
the   bill    of   exceptions   already   settled  and 

Xed  upon  as  "the  acting  Judge  of  the  court 
re  the  case  was  heara,*'  under  B«v.  St. 
1899.  i  781  (Ann.  St.  1906.  p.  726).  providing 
that  mete  the  Judge  who  heard  the  case  has 


gone  out  of  office  before  rigning  the  bill  of  «• 
ceptions,  and  such  bfU  ia  agreed  to  be  true 
by  the  parties  or  their  attomeya,  or  shown  to 
the  judge  to  be  correct,  it  shall  ha  signed  by 
the  Bucceeding  or  acting  judge  of  tiw  oovrt 
where  the  case  waa  beard. 

[Ed.  Note.— For  other  cases,  see  Oiimlnal 
Law,  Dee.  Dig.  |  1092:*} 

2.  Falsi  Pbxtknsbs  (|  4*)— EkXHKim  or  Of- 
fense. 

The  essence  of  the  offense  of  obtainins 
money  or  property  by  false  and  fraudnlent 
representations,  Is  the  obtaining  of  the  oioiiey 
or  property  by  means  at  such  fuse  pretoiae. 

[Eld.  Note.— For  odier  cases,  see  False  Pre- 
tenses. Cent  Dig.  f  1;  Dec  Dig.  {  4.*] 

3.  Faub    PRsnNSES  49*)— OBTAmnie 
Monet   bt    False  PBsrENSEs— Psosbou- 

TIOK— SumciENGT  OF  EVIDKNOB. 

Evidence  keld  not  to  show  that  an  agent 
to  sell  land  received  a  payment  thereotu  from 
a  purchaser  by  means  of  a  falae  and  frandu- 
lent  representation  of  an  existing  fact  upon 
whidi  the  purchaser  was  anthoraed  to  rely 
and  part  with  his  money  rendering  the  agent 
euilty  of  obtaining  money  fay  false  pretenses, 
but  that  the  purchaser  was  merely  relying  ap- 
<m  a  promise  of  the  agent  to  obtain  «  deed 
for  him  la  the  future. 

[Ed.  Note.— For  other  cases,  see  EUae  Pre- 
tenses, Cent.  Dig.  I  62;  Dec.  Dig.  i  49.*] 

AppeiBl  trom  Circnit  Court,  Stone  Comity; 
A.  W.  Uncoln,  Special  Judge. 

H.  W.  Morris  vas  convicted  of  obtaining 
money  under  falae  iffetenses  and  be  a]n>eals. 
Reversed,  and  accused  discharged. 

G.  W.  Thomberry  and  T.  I*  Vlles,  for  ap- 
pellant E.  W.  Major,  Atty.  Gen.,  and  Jno. 
M.  Atkinson,  Asat  Atty.  Gen.,  for  the  State. 

GANTT,  J.  This  Is  an  appeal  from  a  sen- 
tence of  the  circnit  court  of  Stone  county.  The 
defendant  was  indicted  at  the  March  term, 
1908.  Judge  John  T,  Moore,  the  regular  Judge 
of  that  circuit,  disqualified  himself  by  his  or- 
der of  record,  and  called  in  Judge  A.  W.  Lin- 
coln of  the  criminal  court  of  Greene  county. 
At  the  November  term,  1006,  Judge  Lincoln 
with  a  Jury  tried  the  cause,  and  dtfendant 
was  found  guilty  ot  obtaining  money  under 
false  pretenses,  and  his  punishment  aasesaed 
at  two  years  in  the  penitentiary.  His  mo- 
tions for  new  trial  and  in  arrest  were  heard 
and  overruled,  and  he  was  dtily  sentenced. 
At  the  same  term  the  court  made  an  order 
allowing  defendant  to  file  his  bill  of  excep- 
tions by  the  first  day  of  the  next  regular  term 
of  the  said  court,  which  was  March  8,  1909. 
Judge  Lincoln's  term  of  office  as  Judge  oC  the 
criminal  court  of  Greene  county  expired  Jan- 
uary 1.  1900,  Judge  Alfted  Page,  having 
been  elected  at  the  November  election,  1908, 
and  qualified  as  such.  The  defradant  pre- 
pared his  bill  of  exceptions,  and  tendered 
the  same  to  Judge  John  T.  Hoore  on  tiie 
first  day  of  the  March  term,  1009,  and  Judge 
Moore  signed  the  same  and  ordered  it  ffled. 

I.  Counsel  for  defendant  have  argued  the 
exceptions  saved  during  the  trial,  but  they 
are  met  by  the  contention  that  there  is  do 
valid  bill  (tf  exceptims;  Oiat  Jndfe  Moore, 
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the  r^rolar  Judge  of  tbe  drcnit  court  havliig 
Blgned  the  same  after  havliif  disqualified 
himself  on  the  record  to  try  the  cans^  and 
called  in  Jndge  Lincoln  of  the  criminal  court 
to  preside  on  tbe  trial,  could  not  lawfully 
sign  the  bllL  Judge  Ijlncoln's  term  of  office 
had  expired  January  1,  1909,  and  tbe  bill  of 
exceptions  was  not  tendered  until  March  8, 
1909.  Section  731,  Rev.  St  1899  (Ann.  St 
1906,  p.  726),  In  force  when  this  bill  of  ex- 
ceptkma  was  signed  Judge  Moore,  and 
now,  provided:  "In  any  case  where  the 
Judge  who  beard  the  cause  shall  go  oat  of 
office  before  signing  tbe  bUl  of  excepttons, 
such  bill.  If  agreed  to  be  true  by  the  parties 
to  the  action  or  their  attorneys  or  shown  to 
the  Judge  to  be  correct,  shall  be  signed  by 
the  succeeding  or  acting  Judge  of  the  court 
where  the  case  was  beard."  That  Judge 
Uoore  was  not  the  "succeeding  Judge"  to 
Judge  Irtncoln  wltbln  tbe  meaning  of  the 
foregoing  section  la,  we  think,  too  plain  for 
doubt  Judge  Page  succeeded  Judge  Ijlncoln 
as  Judge  of  tbe  criminal  court  of  Greene 
county,  but  ss  he  did  not  algii  the  bill,  it  is 
unnecessary  to  determine  whether  he  could 
have  lawfully  signed  the  bill  in  cases  where 
Judge  Lincoln  had  acted  In  other  Jurisdic- 
tions, when  called  to  act  in  the  place  of  an- 
other Judge  under  our  statutes.  The  ques- 
tion Is,  Did  Judge  Moore  have  authority  to 
validate  the  bill  under  the  clause  "acting 
Judge  of  the  court  where  the  case  was 
heard"?  He  was  the  r^lar  Judge  of  the 
Stone  Circuit  Court  and  was  both  de  facto 
and  de  Jure  "the  acting  Judge  of  the  court 
where  this  case  was  tried,"  and  therefore 
he  came  within  the  strict  letter  of  the  stat- 
ute, and  was  authorized  to  sign  the  bill,  un- 
less the  contention  of  the  Attorney  General, 
that  he  was  not  authorized  to  sign  tbe  bill 
by  reason  of  his  having  disqualified  himself 
on  the  record  on  account  of  betng  interetied 
ond  prejuddoed,  is  sound.  In  a  word,  dooi 
this  disqualification  attach  Itself  as  a  neces- 
sary exception  to  the  otherwise  plain  and 
uncondttional  words  of  tbe  statute  and  re- 
quire that  It  shall  be  read  into  the  act? 

It  has  ottea  been  said  that  the  letter  of 
the  statute  may  be  enlarged  or  restrained 
accoEdlng  to  the  true  Intent  of  the  law  be- 
cause the  reason  of  the  law  prevails  over  Its 
letter,  and  one  section  In  a  statute  some- 
times Indicates  tbe  true  Intent  of  the  law- 
maker, and  Uie  statute  can  only  be  properly 
construed  by  readily  it  as  a  connected 
whole.  An  examine  of  this  principle  in  the 
int^retatlon  of  statutes  Is  found  In  Bank 
T.  Graham,  147  Mo.  250,  48  S.  W.  910,  In 
whidi  the  right  of  parties  to  agree  upon  a 
vpedal  Judge  was  held  to  be  dependent  upon 
the  r^ular  Judge  b^ng  disqualified. 

Becurrlng,  now,  to  tbe  law  as  it  existed 
prior  to  the  enactment  of  section  731,  Bev. 
St.  1899  (now  section  2082,  Bev.  St  190^, 
It  was  settled  that  an  Incoming  or  succeed- 
ing Judge's  only  couTse  when  called  upon  to 
peas  upon  a  motloii  for  a  new  trial,  filed  be- 
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fore  his  predecessor,  but  not  disposed  of, 
was  to  grant  such  motion.  State  ex  reL  v. 
Walls,  118  Mo.,  loc  dt  45,  20  S.  W.  8S3; 
Woodfork  V.  Tate,  25  Mo.  597;  Cocker  v. 
Cocker,  66  Mo.  180^  Tbe  ground  upon  which 
that  doctrine  was  based  was  that  a  party  to 
a  suit  has  the  same  right  to  have  his  motion 
for  a  new  trial  heard  and  duly  considered 
as  ^e  has  to  Institute  or  defend  an  action, 
and  It  Is  better  to  allow  a  new  trial  where 
tbe  court  for  any  cause  cannot  consider  the 
merits  of  an  application  for  that  purpose 
than  to  refuse  it  otherwise  irreparable  In- 
jury may  be  done,  whereas,  on  the  other 
hand,  the  prevailing  party  l|k  the  verdict  will 
only  suffer  delay,  and  generally  will  se- 
cure another  verdict  tf  entitled  to  It  The 
reason  for  doiylng  the  motions  in  the  circuit 
court  was  that  tbe  Incoming  Judge  had  not 
heard  the  evidence  and  could  not  therefore 
Intelligently  pass  upon  the  motion.  But  In 
the  march  of  time  stenography  bad  come  « 
into  general  use,  and  the  Legislature  had 
provided  for  official  stenographers  to  take 
all  the  evidrace  and  exertions  during  tbe 
trial  and  to  transcribe  tbe  same  into  long- 
hand, and  accordingly  the  incoming  Judge 
has  as  complete  a  history  of  the  trial  as 
the  Judge  who  tried  It  could  have  had,  and 
to  prevent  the  unnecessary  delay  and  cost 
of  a  new  trial,  the  Legislature,  at  the  revis- 
ing session  of  1889,  enacted  section  2171  of 
that  Bevlslon,  which  remains  the  same  to- 
day In  section  2082.  Rev.  St  1909  (section 
731,  Bev.  St  1899),  whereby  the  Incoming  or 
succeeding  Judge  or  the  acting  Judge  of  the 
court  where  the  case  was  beard  Is  required 
to  sign  tbe  bill  of  exceptions,  and  this  was 
held  to  carry  with  It  the  coincident  right  to 
I>ass  upon  the  motion  for  new  trial  without 
which  the  power  to  sign  a  bill  of  exceptions 
would  be  In^ectual.  State  ex  rel.  v.  Per- 
kins, 139  Mo.  106,  40  S.  W.  650;  Fehlhauer 
V.  St  Louis,  178  Mo.,  loc.  cit  653,  77  S.  W. 
848.  The  statute  is  highly  remedial,  and  we 
have  ruled  that  It  should  be  liberally  con- 
strued to  effectuate  the  purpose  for  which 
It  was  enacted.  Unless  this  bill  could  be 
signed  by  Judge  Moore,  It  Is  extremely 
doubtful  if  defendant  could  have  had  an  ap- 
peal. In  all  cases  of  felony  In  which  a  de- 
fendant has  bem  convicted,  an  appeal  to  this 
court  is  allowed,  and  where  he  Is  unable  to 
pay  the  costs  of  a  transcript  the  statute  re- 
quires that  the  court  shall  order  the  same 
to  be  furnished,  and  the  stenographer's  fees 
taxed  against  the  state  or  county  as  may 
appear.  These  statutes  are  in  keeping  with 
the  spirit  and  humanity  of  tbe  age  in  which 
we  live.  They  are  In  marked  contrast  with 
the  Etagllsh  system  which  allowed  appeals 
In  civil  matters,  but  denied  them  when  tbe 
life  or  liberty  of  the  dtlzen  was  at  stake. 
Looking  closer  into  this  statute,  and  ti^ 
clause  of  tbe  section  under  which  Judge 
Moore  signed  tbe  bill  of  exceptions.  It  was 
the  obvious  purpose  to  supply  a  Judge  in 
place  of  the  Judge  who  heard  the  cause,  bat 
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whose  term  had  expired  before  he  signed 
the  bill.  The  act  proceeded  on  the  Idea  that 
the  appeUant  was  entitled  to  have  Mb  record 
made  up  for  his  appeal,  and,  as  the  bill  of 
exceptions  was  made  out  and  certified  by  a 
sworn  officer  of  the  court,  the  danger  of  Im- 
posing a  false  bill  In  the  succeeding  judge, 
or  the  acting  judge  of  the  court  In  which 
the  cause  had  been  heard,  was  reduced  to  a 
minimum,  especially  as  opposing  counsel  are 
always  allowed  to  make  objections  and  have 
corrections  made.  Conceding  that  generally 
speaking  a  Judge  disqualified  can  take  no 
further  step  In  a  case,  and  that  in  the  ab- 
sence of  a  statute  like  this  would  clearly 
have  no  authority  to  sign  a  bill  of  excep- 
tions, when  the  formal  and  perfunctory  na- 
ture of  the  act  allowed  by  this  section  Is 
considered,  there  would  seem  no  ground  to 
question  the  constitutionality  of  such  an  act 
In  this  case  the  disqualification  was  upon 
'  grounds  of  Interest  and  prejudice  against  de- 
fendant, and  as  the  defendant  waived  the 
dfsquaUflcatlon  and  presented  the  bill  to 
Judge  Moore,  he,  of  course,  does  not  chal- 
lenge the  legality  of  the  signing  and  we  think 
the  state  ought  not  to  be  heard  to  complain. 
The  statute  is  broad,  It  is  true,  but  without 
giving  it  a  Mineral  construction  the  defendant 
Is  practically  deprived  of  his  appeal  from  a 
conviction  of  a  felony,  and  sentence  to  the 
penitentiary.  The  statute  has  been  In  force 
for  more  than  20  years,  and  no  complaint 
appears  to  have  been  made  of  an  abuse  of 
its  provisions.  Indeed,  in  the  very  nature  of 
things  it  can  rarely  be  invoked.  Wtille  or- 
dinarily a  disqualified  Judge  can  do  nothing 
In  a  case  in  which  he  is  disqualified,  for  the 
most  obvious  reasons,  yet  it  is  not  true  that 
he  can  do  nothing.  When  a  change  of  venue 
is  granted  on  account  of  the  prejudice  of  the 
Judge,  the  statute  Imposes  upon  him  the  du- 
ty of  calling  In  another  Judge  to  try  the 
cause  and  of  fixing  the  time  for  the  trial. 
Surely  the  mere  act  of  signing  a  bill  of  ex- 
ceptions already  settled  and  agreed  upon  Is 
not  open  to  the  objections  that  a  defendant 
might  make  to  a  disqualified  judge  selecting 
his  successor  or  substitute  for  the  trial  of 
the  case.  In  view  of  the  unqualified  terms 
of  the  statute,  and  the  fact  that  it  was  the 
evident  Intent  of  the  Legislature  to  provide 
a  means  for  every  appellant  to  have  his  bill 
of  exceptions  made  a  part  of  the  record  and 
the  literal  construction  heretofore  put  upon 
this  section,  we  have  reached  tbe'concluslon 
that  Judge  Moore  in  the  circumstances  had 
the  right  to  sign  the  bill  and  make  it  a  part 
of  the  record,  and  the  exceptions  must  be 
considered. 

2.  The  defendant  insists  the  evidence  will 
not  sustain  the  verdict  and  sentence.  The 
testimony  established  that  the  heirs  or  dev- 
isees, of  one  Crocker,  a  citizen  of  Massachu- 
setts, owned  a  considerable  quantity  of  wild 
and  unoccupied  timber  lands  In  Stone  coun- 
ty of  this  state.  It  appears  that  In  1906 
they  were  deslroas  of  selling  these  lands. 


Th^  made  an  arrangement  with  Tames  B. 
Orr  of  Webb  City,  Mo.,  to  inspect  the  lands 
and  make  a  report  of  th^  value.  The  de- 
fendant resided  at  Galena,  the  county  seat 
of  Stone.  Orr  had  no  acquaintance  with 
the  lands  or  their  value,  and  he  employed 
defendant  to  accompany  him  on  an  Inspec- 
tion of  the  lands,  which  consumed  about 
tliree  weeks  of  time.  Orr  made  his  report 
to  the  Crockers,  and  he  testified  they  wrote 
him  they  would  pay  him  a  liberal  commis- 
sion to  sell  lands.  This  was  In  Nov^ber, 
1906.  Thereupon  Orr  wrote  defendant,  Mor- 
ris, that  If  the  latter  would  find  purchasers, 
Orr  would  give  him  (defradant)  two-thirds 
of  his  commission.  He  stated  that  the  ar- 
rangement was  that  defendant  was  to  find 
the  purchaser  and  fill  out  applications  fur- 
nished hhn  by  Orr,  and  Orr  would  pre- 
pare the  deeds  and  send  them  to  the  Crock- 
ers to  execute.  Defendant  acting  under  this 
arrangement  proceeded  to  get  purchasers 
from  December,  1906,  till  September,  1907, 
and  deeds  were  made  and  the  trades  con- 
summated. On  September  16,  1907,  Orr 
wrote  defendant  that  owing  to  some  adverse 
claim  the  Crockers  had  withdrawn  the  lands 
from  the  market.  The  state  attempted  to 
show  that  defendant  was  not  authorized  to 
receive  any  of  the  purchase  money,  and  Orr 
stated  he  did  not  authorize  him  to  receive  it, 
but  on  cross-examination  he  answered  that 
when  the  first  sale  was  made  he  sent  the 
deed  to  defendant  and  told  him  to  get  the 
money,  but  witness  did  not  remember  that 
in  the  other  deeds,  he  said  anything  about 
receiving  the  money.  There  was  never  any 
trouble  about  defendant  acconntli^  for  all 
that  came  into  his  bands  up  to  September 
16,  1907.  On  that  date  Orr  wrote  him  the 
letter  notifying  of  the  wlthdrawaL  Prior 
to  that  time  on  February  6,  1907,  defendant 
wrote  Orr  that  one  Henry  O.  Morris — no  re- 
lation of  hla — wanted  to  purchase  the  S.  E. 
%  of  the  S.  E.  U  33-24-24,  and  bad  deposit- 
ed $50  with  defendant  and  wanted  to  pay 
the  balance  In  one,  two,  and  three  years, 
and  notified  blm  several  others  desired  to 
purchase  land,  and  when  they  got  $60  to  pay 
down  he  would  take  their  applications.  Orr 
wrote  the  Crockers,  and  they  declined  to  sell 
the  S.  E.  %  of  the  S.  E.  ^  on  these  terms. 
No  complaint  was  made  by  Henry  Morris 
that  this  money  was  not  returned.  The  In- 
dictment In  this  case  chai^  the  $60  was 
obtained  on  the  represratatlon  that  defend- 
ant was  the  agent  for  the  Crockers,  and  had 
authority  to  sell  the  S.  W.  ^  of  the  S.  E. 
%  of  section  83,  township  24,  range  24,  In 
Stone  county,  and  that  H.  C.  Morris  paid 
htm  said  money  by  reason  ot  said  false  rep- 
resentations. B.  C.  Mwris  testifled  be  had 
been  wanting  to  buy  some  of  the  Crocker 
lands,  and  heard  defendant  was  the  agent, 
and  be  came  up  and  bought  40  acres  on  pay- 
ments, $50  down;  and,  thm,  some  time  aft- 
er that,  he  looked  over  the  lands,  sad  saw 
some  more  40*8  and  be  made  soiu  paymonts 
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on  suDC^  and  inqolrad  of  defendant  if  he 
cunld  get  the  land,  and  defendant  aatd,  "Tea, 
air;  yon  can  get  the  land  if  jon  pay  the 
money  on  it,  and  the  land  can  be  made  raise 
the  reat  of  the  money,  then  the  land  will  be 
yonra  without  a  doubt,  and  you  will  hare 
the  first  refusal."  Q?hereupoD  he  says  he 
paid  ISO  on  the  S.  W.  U  of  the  S.  B.  ^  In 
February,  but  never  paid  the  remaining  f  160. 
The  wltnesa  was  Illiterate  and  could  not 
read,  and  it  Is  exceedingly  doubtful  what  40 
he  referred  to,  but  he  anawered  In  reBptnae 
to  the  prosecuting  attorney's  question,  and 
that  referred  to  the  8.  W.  )4  of  the  S.  E.  %, 
but  one  thing  aeema  clear,  that  the  40  acres 
he  paid  on  was  not  the  40  on  which  the  950 
was  paid  by  his  wife  at  a  subeeguent  date, 
and  which  forms  the  basis  for  this  prosecu- 
tion, and  all  that  evidence  should  have  been 
excluded.  It  simply  confused  the  jury  and 
the  court  in  getting  at  the  case  stated  in  the 
Indictment  He  finally  stated  he  sent  his 
wife  to  purchase.  She  testified  that  on  the 
14th  of  October,  1907,  ahe  went  to  Galena  on 
her  way  to  Oklahmna  and  paid  dtfendant 
$50  on  the  S.  W.  ^  of  the  S.  B.  ^,  section 
33.  township  24,  range  24,  In  Stone  county, 
for  her  huaband  for  the  Crockers.  She 
testified  to  paying  defendant  the  $50  on 
that  date.  He  represented  himself  to  be  the 
agent  of  the  Crodiera  to  sell  this  land  in 
August,  1007;  that  be  would  send  the  money 
and  the  Crockers  would  make  the  deed. 
These  statements  were  made  In  August,  1907. 
She  had  a  alight  memory  of  hearing  that 
defiHidaut  was  dealing  with  the  land  through 
another  agent  in  Jasper  county.  She  drew 
the  $60  out  of  the  bank  and  paid  defendant 
under  the  instruction  of  her  husband.  De- 
fendant stated  that  when  all  the  amount  of 
the  ctmtract  price  was  paid  In  on  the  land, 
bar  husband  would  get  his  deed.  The  Crock- 
as  were  to  make  the  deed.  H.  C.  Morrla 
never  tendered  the  balance  of  the  purchase 
mon^.  The  only  representation  he  made 
waa  that  he  would  get  than  a  deed  when  the 
money  was  all  paid  in.  She  also  testified  her 
husband  was  to  get  the  balance  of  the  money 
out  of  ties  to  be  made  from  the  timber  on 
the  land.  H.  C.  Morris  proceeded  after  pay- 
ing tba  ISO  to  cut  the  timber  and  make  croas- 
ttes  until  the  latter  part  at  October,  1907, 
when  the  agents  of  tb»  Cnx^en  went  upon 
the  land  and  marked  the  erosfrtlea  and  no- 
tified H.  a  UorrlB  that  he  had  no  title, 
and  defendant  was  not  authorised  to  sell  or 
permit  him  to  make  the  ties. 

Henry  0.  Morris  testified  that  after  the 
ftgeuts  of  the  Crodkera  to<A:  possession  of 
the  ties  he  went  to  Oalou  and  talked  to  the 
detendant  about  puzduslns  this  particular 
40  tna,  and  d^bndant  said  It  was  for  aale, 
and  tiiat  waa  about  all  that  he  said  at  that 
tlm^  and  he  told  the  defeodant  he  wanted 
this  40  and  would  be  back  again  and  see 
about  It  and  later  he  told  hla  wife  to  buy  It 
He  could  not  fix  the  date  when  he  had  this 
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conversation  with  defratdant  about  this  par- 
ticular tract 

S.  A.  Johnson  testified  for  the  state  that 
he  was  present  in  defmdant's  ofllce  in  Ga- 
lena after  the  ties  had  been  branded  and 
claimed  by  the  Crockers  when  Henry  C. 
Morris  bad  a  talk  with  the  defendant,  and 
Henry  told  the  defendant  he  thought  he 
ought  to  pay  him  his  money  back  as  he  could 
not  get  hlB  deed,  and  the  defendant  told  him 
he  would  not  have  any  talk  about  It  because 
"yon  fellows  are  not  going  to  get  me  to  say 
aaything  to  convict  myself."  He  seemed  to 
think  that  the  witoess  and  Henry  Morris 
were  endeavoring  to  get  testimony  against 
him, 

C.  B.  Swift  for  the  state  testified  to  a  con- 
veroatlon  be  had  with  the  defendant  In  1807, 
and  defendant  told  him  he  was  only  acting 
under  another  ag^t  at  Webb  City.  He 
spoke  about  the  parties  making  ties  on  this 
land,  and  that  he  would  like  to  get  more  ao* 
thorlty  so  he  could  st<^  people  from  cutting 
the  timber. 

The  defmdant  testified  In  his  own  behalf, 
and  stated  that  in  September,  1007,  H.  C. 
Morris  came  to  see  him  about  this  40  acres, 
and  defendant  told  him  he,  had  just  received 
a  letter  saying  the  land  waa  off  of  the  mar- 
ket, and  that  ha  thought  he  wrote  Morris  a 
letter  and  told  hbn  as  well  as  he  could  and 
Morris  came  to  see  him,  and  said:  "W^, 
I  want  that  40  that  la  right  In  front  of  my 
house  and  joining  my  land,  and  I  want  to 
pay  you  some  money  on  that  land  to  hold  It 
so  when  it  comes  on  the  market  I  can  get 
it"  To  whiOx  dtfoidant  replied:  "I  guess 
that  wiU  be  all  right"  and  al(»g  in  October 
Morris's  wife  came  and  said  that  Henry  had 
sent  $50  by  her,  and  he  fo<dt  the  money  and 
gave  her  the  following  memorandum:  "Ga- 
lena, Mo.  10/14,  1907.  Received  of  H.  a 
Morris  $50.00  on  S.'  W.  %  of  B.  B.  M.  secUon 
33,  24,  24.  H.  W.  Morris."  Afterwards, 
when  Morris  came  to  see  him  about  it  at 
the  time  they  had  arrwted  the  def^dant  he 
cmnmenced  telklug  about  it  and  he  told  Mor- 
ris, "Well,  you  know  how  the  thing  stands. 
Ton  know  I  never  soU  that  land.  It  was 
off  the  market;  and  you  know  I  told  yon 
not  to  cut  ties  on  that  land.  I  wrote  you 
and  then  hired  a  team  and  came  out  to  your 
house,  and  you  told  me  yon  had  not  cut  a 
tie  on  that  land,  and  If  you  had  cut  It  It 
was  your  fault;  and  I  told  him  I  would  not 
pay  any  money  bade  He  only  paid  me  the 
money  he  had  to  hold."  He  testified  that 
he  was  selling  this  land  under  Mr.  Orr.  The 
arrangement  was  that  he  was  to  find  pur 
chasers  and  send  In  the  names  to  Orr,  and 
Orr  would  aend  the  deed  to  the  Crockers, 
and  when  It  waa  executed  he  would  amd  it 
to  the  defendant  and  <!^endant  was  to  txil- 
lect  the  money  and  send  it  to  Orr,  after  that 
Orr  would  said  the  deed  to  a  bank,  and  the 
caahler  of  the  bank  would  pay  defendant  his 
oommlsslon  there.  All  of  hla  transactions  in 
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reference  to  tbe  tale  of  the  land  were  ap- 
prored  except  two  applications  be  sent  In 
for  selling  on  time,  which  tbe  Crockers  turn- 
ed down.  He  testified  positively  that  he 
never  gave  Morris  any  anthorlty  to  cat  tim- 
ber on  the  land.  He  testified  that  be  told 
Morris  that  this  tract  was  off  the  maiftet, 
but  when  it  came  back  on  the  market  be 
wonld  give  him  the  first  choice.  That  he 
received  the  fOO  from  Morris  to  hold  him 
that  piece. 

Cliarlee  RaclUT  teetifled  for  tbe  defendant 
that  he  knew  H.  c.  Morris  and  the  defaid- 
ant,  and  was  present  dnrlng  the  conversa- 
tion when  Morris  wanted  the  def^dant  to 
pay  back  some  money  be  tiad  paid  lilm. 
When  he  asked  for  the  money  back  defwd- 
ant  told  him:  "No;  onr  contract  was  whoi 
yon  pay  tbe  balance  of  the  money  and  tbe 
land  came  back  on  tbe  market,  I  was  to  ful- 
fill my  part  of  the  contract."  In  that  con- 
versation H.  C.  Morris  admitted  ttiat  he 
knew  when  be  paid  the  $60  tliat  the  land 
was  the  market,  but  he  said  he  thought 
he  had  the  right  to  cnt  the  ties,  bat  had 
been  stopped,  and  as  he  could  not  go  on  cat- 
ting the  ties  he  ought  to  have  bis  money 
back.  But  the  defendant  stated:  "The  agree- 
ment was  yoa  pay  me  this  much  money  on 
the  property,  and  It  was  off  the  market  and 
when  It  comes  back  on  the  market,  you  are 
to  have  the  first  call,  that  was  our  under- 
standing." 

That  tbe  defendant's  r^resentatlous  that 
he  was  the  agent  of  the  Crockers  for  the 
sale  of  this  land  were  true  at  the  time  he 
made  them  in  February  1907,  and  up  to 
tember  16,  1907,  la  eatabll^ed  by  the  trati- 
mony  of  the  state.  Mr.  Orr's  testimony  on 
this  point  leaves  no  doubt  wliatever.  The 
negotiations  for  the  purchase  of  the  8.  W. 
%  of  tbe  S.  E.  %  of  section  33,  township  24, 
range  24,  began  in  the'  month  of  August, 
1907,  and  at  that  time  the  defendant  was  the 
agent  for  the  sale  of  this  land. 

Mrs.  Laura  Morris's  testimony  dlscloaea' 
that  the  defendant  made  no  representation 
whatever  as  to  the  agency  at  the  time  she 
paid  the  $50  for  her  husband.  She  testified 
tliat  the  only  representation  he  made  at  the 
time  she  paid  him  the  money  was  that  he 
would  get  them  a  deed  when  the  money  was 
all  paid  in.  And  Henry  C.  Morria  himself 
testified  that  when  he  began  to  negotiate  for 
tills  particular  40  acres-  the  defmdant  said 
It  was  for  sale,  and  that  was  about  all  that 
was  said  at  that  time.  He  was  not  presoit 
when  his  wife  paid  the  $50  for  him.  When' 
HenT7  C.  Morris,  after  making  the  agree- 
ment with  the  defendant  tliat  he  was  not  to 
have  a  deed  to  this  land  until  he  had  paid 
the  whole  purchase  money,  went  upon  the 
land  and  commenced  to  make  cross-ties  out 
of  the  timber  thereon  and  was  stopped  by 
the  agents  of  the  Crockers,  he  went  to  the 
defendant  and  demanded  his  money  back, 
or  a  deed.  He  knew  he  was  not  entitled  to 
a  deed  because  be  had  never  paid  the  re- 


mainder of  the  purchase  money  or  tmdered 
it,  and  thertfore  he  demanded  a  return  of 
his  money.  Conceding  that  the  defendant 
onght  In  law  and  in  good  morals  have  re- 
turned the  money,  still  the  evidence  taWs 
far  short  of  proving  that  be  had  obtained 
the  mon^  from  Morria  and  his  wife  by 
means  of  any  folse  and  fraudulent  representa- 
tions made  at  that  time.  Nor  will  the  fact 
that  be  had  previoasly  represented  that  he 
was  the  agent  and  authorised  to  sell  the 
land,  when  he  was  In  feet  so  aathorized,  at- 
tach itself  to  the  sobseqaent  transaction 
made  after  tbe  Crockers  had  taken  tbe  land 
off  of  the  market  so  as  to  make  him  guilty 
of  having  obtained  the  $50  by  means  of  false 
and  fraudulent  representations  as  alleged  in 
the  indictment.  Qearly,  he  was  not  guilty 
If,  as  his  testimony  and  that  of  other  wit- 
nesses tends  to  prove  that  he  had  advised 
H.  C.  Morris  that  the  land  was  tben  oft  tbe 
market,  and  Morris  knowing  this  relied  upon 
the  defradant'a  promise  to  obtain  htm  the 
deed  when  he  had  paid  for  the  whole  tract 
when  the  land  was  subsequently  put  on  the 
market  by  Its  owners.  This  was  a  promise. 
The  very  essence  of  the  offence  of  obtain- 
ing money  or  property  by  means  of  false  or 
fraudulent  r^resoitation  is  that  the  money 
or  property  mast  be  obtained  and  effected  by 
means  of  the  false  pretense.  And  as  no  r^ 
resentations  were  made  to  the  prosecnting 
witness  by  tbe  defendant  after  tbe  lands 
had  been  taken  off  of  tlte  market,  it  seems 
to  us  that  the  state  wholly  failed  to  estab- 
lish the  essential  element  of  the  crime,  to 
wit,  the  false  and  fraudulent  represmtatlon 
by  which  Morris  was  induced  to  give  up  his 
money.  Had  the  prerloua  representations 
made  as  to  his  agency  and  his  rl^t  to  sell 
prior  to  tbe  16th  of  September,  1907,  been 
false  and  frauduloit,  instead  of  having  been 
true  as  was  established  by  the  state,  and  tbe 
dealings  between  Morris  and  the  defendant 
had  continued  upon  tbe  faith  of  those  false 
and  fraudulrat  representations  the  off^ise 
might  have  been  established,  but  as  tbe  rep- 
resentations were  true  at  the  time  they  were 
made,  and  were  not  repeated  after  the  lands 
were  taken  off  of  the  market,  but  Morris  and 
the  defendant  dealt  with  each  other  simply 
apon  the  assumptlcHi  that  d^mdant  coald 
procure  a  deed  if  Morris  paid  tbe  fnll  price 
of  tbe  land  when  it  should  later  be  pat  upon 
tbe  market,  the  case  simply  becomes  one  of 
money  paid  to  the  use  of  Morris,  which  de- 
fendant had  no  right  to  receive^  and  was 
bound  to  return  to  Henry  C.  Morris  xxpon  de- 
mand. But  It  falls  far  short  of  the  criminal 
offmse  of  obtaining  mon^  under  false  and 
fraudulent  pretaises.  In  fact  it  was  a  case 
simply  of  Henry  Morris  raying  upon  a  iffom- 
Ise  of  the  defendant  to  obtain  a  deed  for 
him  in  tbe  future,  and  was  mot  a  false 
and  fraudoloit  r^resmtatlon  ot  an  existing 
fact  upon  which  he  was  authorised  to 
and  part  with  his  money.  White  tbe  defoid- 
ant  should  have  returned  ths  inoDer  to  Mor- 
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rls  upon  blB  demand,  it  was  simply  a  breach 
of  a  dvll  liabUlty,  and  not  a  crime  of  ob- 
taining money  under  false  and  fraudulent 
pretenses.  While,  of  course.  In  the  discussion 
of  this  matter  the  failure  of  the  state's  evi- 
dence alone  can  properly  be  considered,  it 
would  appear  that  Henry  Morris  himself 
was  not  entirely  without  ftiult  According 
to  bis  own  testimony — that  be  was  not  to 
have  this  land  until  be  had  paid  the  full  pur- 
chase price  therefor — he  had  no  right  to 
cut  and  destroy  the  timber  thereon.  The 
transcript  abounds  In  testimony  that  his  pur- 
pose In  making  these  preliminary  partial 
payments  was  to  enable  blm  to  cut  timber 
and  make  cross-ties  thereof,  so  that  be  might 
pay  for  the  land  out  of  the  timber.  His  tes- 
timony established  no  such  right  under  his 
agreement  with  the  defendant  and  the  de- 
fendant's testimony  shows  that  he  warned 
blm  not  to  cut  the  timber.  After  a  full  con- 
sideration of  the  testimony  in  this  case,  we 
bare  reached  the  conclusion  that  the  testi- 
mony wholly  failed  to  establish  the  essential 
elements  of  the  crime  with  wtaldi  the  de- 
fendant was  charged. 

And  the  judgment  must  be  and  Is  revers- 
ed, and  the  defendant  discharged. 

BURGESS  and  KBNNISH,  JJ.,  concur. 


STATS  T.  MARTIN. 
'  (Supreme  Court  of  Miisonrl,  Divirion  No.  2. 
Not.  2».  18ia) 

1.  ImnommT  Ain»  Ihfowatxoh  <|  1S7*>— 
IiTDOBSEinm^NAMCB  OF  WTtnssras. 

The  information  should  be  Quashed  If  no 
witnesses'  names  are  indorsed  thereon  as  re- 
quired by  statute,  unless  the  proeecntlng  at- 
torney offera  to  SQpply  racb  omission,  In  which 
event  accused  Bhoold  be  allowed  a  reasonable 
time  thereafter  to  prepare  his  defense. 

[Ed.  Note.— For  other  casea,  see  Indictment 
and  Information,  Dec.  Dig.  i  137.*] 

2.  Criminal  Law  (J  1144*)  — Appeai.— Pbe- 

SUMFTIONS. 

In  the  absence  of  any  contraiy  eTldeaee  in 
the  record,  the  Sapreme  Court  will  assume  that 
a  statement  In  the  motion  to  quash  the  infor- 
mation, that  the  name  of  no  wltnesa  was  in- 
dorsed thereon,  was  tme. 

[Ed.  Note.--ror  other  eases,  see  Criminal 
Law,  Dec  IMg.  |  1144.*] 

8.  Cbihinal  Law  (I  1137*)— Abpeai.— Estop- 

pEi.  TO  Aijxgb  Ebbob. 

Where  accused  announced  ready  for  trial 
after  the  prosecuting  attorney  had  indorsed 
the  names  of  the  witnesses  on  the  information, 
and  a  motion  to  qoash  for  their  omission  had 
been  oTerruled.  accused  could  not  complain  on 
appeal  that  he  was  denied  a  reasonable  time 
to  prepare  his  defense  after  the  witnesses*  names 
were  indorsed. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  i|  3007-3010;  Dec.  Dig.  8 
1137.»] 

4.  SlMBEZZUEUENT   (S  5*)— E^LEME NTS— INTENT 

—Assert  or  Owneb. 

Bar.  St.  1909,  §  4660,  making  any  officer 
of  any  trade  organisation,  etc.,  who  shall  con- 


vert to  Us  own  use  any  moneys  coming  to  him 
by  virtue  of  his  official  position  punishable  as 
prescribed  for  stealing  property,  does  not  make 
either  accused's  intent  or  the  absence  of  the 
owner's  assent  an  element  of  the  crime. 

[Eki.  Note.— For  other  eaae^  see  Bmbezsle- 
ment,  Dec.  Dig.  i  6.*] 

6.  Cbuiinal  Law  0  881*)— Ybbdici^enxb- 

AL  VEBnicr. 

Where  tbe  information  only  chaiges  one 
offense,  a  general  verdict  merely  finding  accused 
guilty  and  assesdng  his  punishment  is  sufficient. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2089,  2063;  Dec.  Dig.  i 


6.  CanaNAL  Law  (|  875*)— Yeboict— Incob- 

BBGT  SpELXJKQ. 

Bad  spelling  will  not  vitiate  a  verdict  when 
Its  meaning  is  clear,  so  that  the  speliiu  of  tbe 
word  "foreman"  as  "forenon"  did  not  affect  the 
validity  of  tbe  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2088;  Dec.  Dig.  i  876.*] 

7.  IWDIOTMEMT  AND   InFOBM ATION  (S  180*)— 
CRABOINO  Two  OrTENSES— GOMVIOnON  FOB 

Lebseb  Offense. 

An  information  char^g  the  embezslement 
of  a  sum  which  amounted  to  a  felony  Included 
the  lesser  grade  of  misdemeanor  embezslement 
so  as  to  authorise  a  conviction  therefor;  the 
statntory  penalty  being  tbatpresczlbed  for  steal- 
ing property  of  the  value  of  the  article  imbei- 
sled. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  i  189.*] 

8.  EbfBBzzuaairT  Q  48*)— Pbobbodtioh— Ir- 

SIBtTOTXOH. 

In  a  proseentlon  of  an  officer  of  a  trade 
nnlon  for  an  embeczlement  of  money  held  in 
his  official  capadtv  under  Bev.  St.  1909,  i 
4558,  which  prescribes  the  penalty  as  that  pre- 
scribed for  stealing  proper^  of  tbe  kind  or 
value  of  the  article  emoesued,  an  instruction 
anthoiisiiv  a  convlctimi  if  accused  within  three 
years  before  the  filing  of  the  information  re- 
ceived In  his  possession  any^wrt  of  the  money 
of  tbe  value  of  less  than  ^30,  and  did  within 
such  three  years  unlawfully  embezzle  It,  was  er- 
roneous for  submitting  the  felony  limitation  ot 
three  years  when  the  instruction  was  based  on 
the  theory  of  a  misdemeanor  by  embezzling  less 
than  ^30,  so  as  to  make  tbe  misdemeanor  lim- 
itation of  one  year  aroUcable. 

[Ed.  Note.— For  other  cases,  ace  Bmbessle- 
ment  Dec.  Dig.  f  4a*] 

9.  Cbiuiral  Law  <S  1172*)— Appeal— Habu- 
Z.E5S  Ebbob— In  8TBUCTI0N8. 

Tbe  error  in  the  instruction  was  not  preju- 
dicial to  accosed,  where  he  was  found  guilty  of 
a  felony  so  as  to  necessarily  find  that  the  mon- 
ey embezzled  was  of  tbe  value  of  $30  or  over; 
the  analagons  rule  applying  that  where  an  of- 
fense of  different  degrees  is  charged,  an  errone- 
ous charge  upon  a  degree  lower  than  that  of 
which  accnsed  was  convicted  is  not  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |i  3164-3168,  3ie»;  Dec.  Dig. 
i  1172.*] 

10.  CaniiNAi.  Law  (I  IISC*)— APPSAii— Habu- 
LESB  Ebbob— Vabiance. 

Any  variance  in  a  prosecution  for  embez- 
zling money  intrusted  to  accused's  custody  as 
the  officer  of  a  trade  organization,  in  that  the 
information  alleged  that  he  was  "^Feaau^e^"  of 
the  local  union,  while  the  pnxtf  showed  that 
tbe  by-laws  dcBignated  his  office  as  "secretary- 
treasurer,"  was  not  prejudicial  to  accused  snd 
was  not  material  under  Rev.  St.  1909,  $  5114, 
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piDTidtne  that  soch  ahall  not  be  denned 
(roaad  for  acquittal. 

[Ed.  Note— For . j>ther  cfttea,  see  Criminal 
Law,  Dec  Dig.  |  118ft.*] 

IL  GanaRAi.  I«av  G6S*>—BnDENCiK— In- 
tent. 

An  iDBtniction  was  proper,  in  a  prosecu- 
tion of  a  labor  union  official  for  embe^Iemeat 
ot  money  intruated  to  hii  cnitody,  that  it  was 
not  neceasary  that  criminal  intent  1>e  proved  by 
posItiTe  and  direct  evidence. 

[Bd.  Note.— For  oUier  casea.  Me  Criminal 
Law,  Cent  Dig.  |  1271;  DeeTDis.  |  668.*] 

12.  Cbiuinai,  Law  (J  785*)— Instbuctions— 
Weiohino  Evidence. 

An  instructioQ  that,  in  determining  the 
credibility  and  value  of  the  teatimony  m  any 
witness,  the  jniy  might  consider  his  character, 
was  proper  when  applicable  to  the  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t  1770;  Dec  Dig.  S  786.*] 

13.  CBmiNAL  Law  (|  786*)- Instbuctionb— 
Weiohino  Evidence. 

An  instruction  that  accused's  testimony 
should  be  weighed  by  the  same  rules  tiiat  govern 
the  testimony  of  other  witooasea  it  proper. 

[Ed.  Note.— For  other  casea,  aee  Criminal 
Taw.  Gent.  Dig.  ||  1787-1885-1801;  Dec  Dig. 
S  780^*1 

14.  Ehbezzlehent  (|  35*)— PBOOr— Tabiance 
— PsopEBTT  Embezzled. 

In  the  prosecotion  of  the  treaanrer  ot  a 
miner's  union  for  embenHng  fouds  of  the  un- 
ion, the  evidence  showed  that  statementa  of 
dues  owing  the  union  by  the  members  were  pre- 
sented to  the  coal  company  each  month  by  the 
secretary  of  the  union  and  were  deducted  from 
the  members'  wagea  and  paid  to  aecoaed  as 
treasurer,  by  cheebi  on  a  local  bank  which  were 
cashed  by  him,  and  the  proceeda  placed  to  his 
credit  in  the  bank.  Held,  that  there  was  no 
variance  on  the  ground  that  the  information 
charged  the  embesalement  of  money,  while  the 

firoof  shovred  the  receipt  of  checka  hy  aocuaed 
rom  the  coal  company. 
[Ed.  Note.— For  other  caaea,  lee  Bmbeade- 
meot,  Dec  Dig.  |  35.*] 

lo.  CanfiNAL  Law  (|  407*)— Adhubibiutt 

OP  Evidence— Admubion. 

In  the  prosecution  at  a  trade  union  offldal 
for  embeaxling  mon^  In  his  cintody,  a  report 
made  by  a  committee  appointed  to  aadit  accus* 
ed's  account,  to  wbich  report  accused  assented 
when  it  was  made,  was  admissible  in  evidence 
afrninst  htm. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |!  886-900;  Dec.  Dig.  J  407.*] 

18.  Cbdcinal  Law  (}  1160*)— Afpbal— Habu- 
U88  Ebbob— Admission  or  Evidence. 

Where,  in  a  prosecution  of  a  labor  nnion 
treasurer  for  emhezzliog  money  in  his  posses- 
sion, accused  was  allowed  full  credit  at  trial 
for  the  amount  supposed  to  have  been  on  hand 
when  his  accounts  were  audited  as  ahowo  by 
the  report  of  an  aaditlng  committee,  accused 
could  Dot  have  been  prejuaiced  by  the  aduUssion 
of  such  report  in  evidence, 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1169.*] 

17.  Cbiuinal  Law  {I1137*>— Tbiai/— Deicub* 

BEE  TO  EvZDSNCB— waives. 

Accused  \jf  himself  offering  evidence  after 
the  refusal  of  his  requested  instruction  in  the 
nature  of  a  demurrer  to  the  evidence  cannot 
afterwards  claim  error  in  refu^g  the  iostrue- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1137.*] 


18.  Cbdomaz.  Lav  Q  1064*>— Afpeu— Bc- 

VIEW. 

An  assignment  of  error  to  the  motion  for 
new  trial  that  the  verdict  of  craviction  was 
against  the  evidence  raised  tlie  oneation  for  re- 
view of  the  aufficiency  of  tiie  ovidenee  to  sostain 
the  verdict 

[I!d.  Note. — For  other  cases,  see  Criminal 
Law.  Dec  Dig.  1  1064.*] 

19.  Embezzlement  (§  44*)  —  PBOSUcnoit — 

StrmciENOT  or  Evidence. 

In  a  prosecution  of  the  tressnrer  of  a  labor 
onion  for  embezzling  fands  in  his  custody.  er{- 
dence  heU  to  sustain  a  conviction  for  felony- 
embezzlement. 

[Ed.  Note.— For  other  casea,  see  Embezzlemeot, 
Dec  Dig.  S  44.*] 

20.  Cbdonal  Lavp  <|  1168*)— Apfeai>-Find- 

INOB— ConCLUBIVENESS. 

The  Supreme  Court  will  not  weigh  the  evi- 
dence. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8074-8063;  Dec  Dig:  f 
1158.*] 

Appeal  from  Circuit  Conr^  Bandolph  Coan^ 
ty;  A.  H.  Waller,  Judge. 

Candy  Martin  was  convicted  of  embezale- 
ment,  and  he  appeals.  Affirmed. 

On  the  2eth  day  of  Jime,  1909,  at  the  Jona 
term  of  the  clrcalt  court  of  Bandolph  county, 
the  prosecuting  attorney  filed  in  open  court 
an  information  charging  the  defaidaut.  Can- 
dy Martin,  with  the  crime  of  embeEsloueDt 
The  information  la  based  upon  section  45ot) 
of  the  Bevised  Statutes  of  1809,  and  in  sub- 
stance ctaugea  tliat  tlie  defendant,  -while  act- 
ing as  treaauTffl  of  Local  Union  NOh  149  of 
the  United  Mine  Workers  of  America,  a  trade 
organbsatlon,  on  the  1st  day  of  May,  1906.  at 
said  county  and  state^  fkauduloitly  and  fdo- 
nloiuly  embeoEled  tiie  Bom  of  f  114.18.  the  mon- 
ey and  pn^Krty  of  Bald  local  union.  At  the 
October  term,  1009,  of  said  court,  the  def  aid- 
ant filed  a  motion  to  quaab  the  inCormatlon. 
This  motion  wbb  orerrnled  by  the  court,  and 
at  tbe  same  term  the  defbndant  was  put  upon 
his  trial,  convicted,  and  his  punishment  as- 
sessed at  imprisonment  in  the  penitentiary 
for  a  term  of  two  year*.  Motions  for  new- 
trial  and  In  arrest  vere  filed  in  due  time, 
overruled,  and  Judgmoit  pronounced  in  ao- 
cwdanoe  with  the  mdict  The  defendant 
appealed  from  the  Judgment  to  thia  court. 

At  the  trial  tl^e  evMoice  tot  ttae  state  tend- 
ed to  prore  the  following  facta:  The  United 
Mine  Workers  of  America  Is  an  unincorpo- 
rated trade  organisation  of  coal  miners,  bar- 
ing for  its  object  the  making  of  agreemaita 
as  to  flie  wagea  of  laborers  and  the  gmerat 
well-being  of  its  members  In  all  matters  cmi- 
nected  with  their  employment  ^le  organi- 
satitHi  has  National,  district,  and  local  unions 
and  officers.  There  ms  a  local  onion  at 
Moberly  In  said  county  known  as  *'Local 
Union  No.  149,  Mine  Wortora  of  Amoica." 
The  defendant  was  elected  to  the  office  d 
secretary-treasurer  of  said  local  union  and 
assumed  the  duties  of  tbe  office  In  the  month 
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of  3a.nua.Tjt  1907.  He  serred  as  stich  officer 
Gontinnoiul7  nntil  the  iBt  day  of  May,  iSOB. 

It  waa  provided  In  ttie  by-laws  of  the  lo> 
cal  union,  which  w^  Introduced  In  eTidence, 
that  the  secretaxy-treasnrer  abonld  have 
charge  of  all  moneys  b^onglng  to  the  local 
nnlott  and  pay  all  bills  and  current  expenses 
when  attested  by  the  president  It  was  also 
made  his  duty  to  collect  all  money  due  the 
anion,  keep  an  aeconnt  of  the  same,  and 
make  monthly  rqwrts  of  the  hioney  received. 
It  was  the  duty  of  the  financial  secretary  of 
the  local  nnion  to  make  ont  what  was  called 
a  "check-off  llst^  at  the  close  of  each  month, 
showing  the  dues  and  charges  which  each 
member  owed  to  the  anl<ni.  This  list,  in  ac- 
cordance with  an  understanding  betwem  the 
nnion  and  the  coal  company  for  wbiiA  the 
miners  were  working,  was  furnished  to  the 
treasurer  of  the  coal  company  each  month, 
and  he  deducted  ftom  the  wages  paid  to  eadi 
member  the  amount  charged  against  hbn  in 
the  check-off  list  The  amounts  so  deducted 
-were  then  Incladed  in  one  check  by  Qie  treas- 
urer of  the  coal  company  In  favor  of  the  local 
union.  This  check  was  deliTOred  to  the  treas- 
urer of  the  union  and  by  him  cashed  and  the 
money  d^slted  to  his  credit  as  such  treos- 
urer  In  a  local  bank. 

In  the  month  of  November,  190T,  the  books 
of  the  defendant  as  treasurer  were  audited 
by  a  committee  of  the  local  union.  This 
audit  covered  the  period  from  the  beginning 
of  the  defendant's  term  to  the  let  day  of  No- 
-ramber,  1007,  and  showed  a  balance  of  the 
funds  of  the  union  and  supposed  to  hare  been 
in  the  treasury  on  the  last-mentioned  date, 
in  the  sum  of  $62.24.  The  evidence  shows 
that  the  d^endant  was  present  when  the  re- 
port of  the  committee  was  made  and  admit- 
ted Its  correctness,  except  that  he  said  he 
lacked  20  cents  of  having  that  much  mon^. 
He  n»de  no  Claim  at  that  time  that  his  dis- 
bnrsements  as  treasurer  exceeded  his  re- 
ceipts. 

When  the  defendant  wmt  out  of  office  <m 
May  1, 1908,  he  left  no  funds  In  the  treasury. 
A  cranmlttee  of  the  union  again  audited  the 
books  of  the  defendant  about  tbe  time  he 
went  out  of  office  and  at  first  found  a  short- 
age in  the  amount  of  $60.00,  but  afterwards 
informed  the  defoidant  that  the  correct  sum 
of  the  shortage  was  $164.  This  report,  al- 
though referred  to  by  the  witnesses,  was  not 
introduced  In  evidence.  The  defendant  was 
dlKatisfled  with  the  result  of  the  committee's 
Investigation  and  requested  George  Manuel, 
an  officer  of  the  district  organization  of  the 
United  Mine  Workers  of  America,  to  examine 
and  audit  his  bocAs  as  treasurer  of  the  local 
union.  Thla  officer,  In  the  presence  of  the 
def^dant,  made  a  comidete  audit  and  ac- 
counting from  the  1st  of  November,  1007, 
until  May  1,  1908.  and  found  that  the  defend- 
ant ^ould  have  had,  at  the  close  of  his  term 
as  treasurer,  tbe  sum  of  $114.19  of  the  funds 
■of  the  union. 

The  theory  of  the  prosecution  was  that  the 


offense  chsrged  against  the  defendant  was 
committed  betwem  tbe  1st  d^  of  Novmber, 
1907,  and  the  1st  day  of  May,  1908,  covering 
a  period  of  six  months.  The  state  introduced 
In  evidence  ttie  titiecks  made  jiayable  to  tbe 
union  and  rec^ved  by  the  defcaidant  as  treas- 
urer during  the  six  months  covered  the 
state's  caB&  These  checks  wwe  cashed  by 
the  defendant  and  the  proceeds  thereof  de- 
posited to  his  credit  OS  treasurer  ct  the  union. 
Tbe  TOOChas  authorising  the  disbursement 
of  the  funds  by  the  defendant  for  the  same 
polod  were  also  Intrt^uced  in  evidence.  It 
was  shown  by  the  testimony  of  witneiB  Man- 
uti,  who  examined  the  dtfmdant's  books  at 
his  request,  that  the  total  amount  thus  shown 
to  have  been  recdved  by  the  defmdant  for 
the  sold  six  months*  period,  including  a  small 
cash  it«n,  was  $782.84.  The  amount  disburs- 
ed durliv  the  same  period,  as  shown  by  the 
vouchers  In  evidence,  was  $(KM>.18,  leaving 
a  balance  to  Uie  credit  of  the  union  oC  $283.66. 
At  the  time  of  the  investigation  by  witness 
Ifimnel,  it  was  contended  by  the  deftodant 
that  paymeits  had  been  made  by  hfan  as 
treasurer  for  which  he  had  reodved  neither 
voucher  nor  receipt,  and  the  district  officer, 
Manud,  gave  defendant  credit  for  such  itons 
In  the  total  sum  of  $06.23.  The  defendant 
also  disputed  the  item  of  $32.24,  which  the 
first  auditing  committee  found  due  to  the 
union  on  November  1, 1907,  and  a  credit  was 
also  allowed  him  for  that  sum.  After  allow- 
ing defendant  the  foregoing  credits,  there 
should  have  remained  $114.19  of  the  funds 
of  the  union,  which  1^  defendant  should 
have  had  on  band  at  the  close  of  his  official 
term.  "When  he  went  out  of  office,  he  left 
no  money  in  the  treasury.  He  afterwards 
acknowledged  having  In  his  possession  as 
funds  of  the  union  the  sum  of  57  cents,  which 
he  paid  to  his  succesBiH'. 

Tbe  defendant  wss  a  witness  in  his  own 
b^alf  and  d«iied  the  conversion  of  sny  part 
of  the  funds  of  the  union  and  testified  fully 
as  to  his  account  and  all  of  his  trsnsactions 
as  treasurer  of  the  untra  tmm  the  beginning 
to  the  end  of  his  term.  According  to  his 
testimony,  he  paid  ont  of  bis  funds,  to  mem- 
bers who  had  been  overcharged  In  tbe  check- 
off list  and  in  rarlous  olher  ways,  a  total 
sum.  whldi,  added  to  that  shown  by  the 
vouchers,  exceeded  the  total  amount  of  his 
receipts  during  the  term  of  his  office.  The 
evidence  dlsclmed  the  fact  that  the  defend- 
ant was  not  an  educated  man,  and  there  was 
evidence  tending  to  corroborate  blm  as  to  the 
payment  of  money  for  the  union  without  a 
vouchra-  authorizing  him  so  to  do  and  with- 
out taking  a  racelpt  therefor. 

Other  fecte  In  evidence  will  be  r^rred  to 
In  the  course  of  the  opinion. 

Klmbrough  &  Gladney,  for  appellant 
W.  Major,  Atty.  Gen.,  and  Jno  M.  Dawson, 
Asst  Atty.  Gen.,  for  the  State. 

KENNISH,  J.  (after  stating  the  facts  as 
above).  1.  i^ppellant  challenges  the  suffiden- 
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cy  of  the  Information  first  by  motion  to  qoaali 
and  again  by  motion  In  arrest  of  Judgment 
The  motion  to  qnaab  atta<^  tlie  Informa- 
tion upon  the  ground  that  the  names  of  the 
material  witnesses  for  the  state  were  not  In- 
dorsed thereon.  There  is*  also  a  second 
ground ;  but,  as  It  merely  states  a  reason  In 
support  of  the  first.  It  need  not  be  separate 
considered. 

It  Is  Bbown  by  the  record  that,  while  the 
motion  was  pending  and  undetermined,  the 
prosecuting  attorney,  by  leave  of  court.  In- 
dorsed upon  the  Information  the  names  of 
the  witnesses  for  the  state,  and  that  there- 
upon the  court  overruled  the  motion,  to  all 
of  which  defendant  objected  and  saved  his 
exceptions. 

The  statute  requiring  the  indorsement  of 
the  names  of  the  material  witnesses  for  the 
state  upon  an  Indictment  or  Information  and 
the  rij^ts  of  the  accused  thereunder  hare 
been  the  subject  of  frequent  consideration  by 
this  court  In  the  case  of  State  t.  Barring- 
ton,  198  Mo.  23,  70,  95  8.  W.  235,  250,  In  an 
able  opinion  of  this  division,  written  by  the 
late  Judge  Fox,  and  thereafter  adopted  as 
tbe  opinion  of  the  court  in  banc,  the  author- 
ities were  reviewed,  and  tbe  subject  ex- 
haustiv^y  treated,  and  certain  rules  were 
formulated,  tbe  first  of  wtiich  fully  covers 
tbe  facts  of  the  case  in  hand.  This  court 
said:  "From  these  cases  the  correct  rules 
as  to  tbe  application  of  this  statute  may  thuB 
be  stated:  First  If  there  are  no  witnesses 
IndMsed  upon  the  Indictment,  then,  upon  mo- 
tion, It  should  be  quashed,  unless  tbe  prose- 
cuting attorney  offers  to  supply  such  omis- 
sion, tben  the  defendant  should  have  a  rea- 
sonable time  after  such  omission  has  been 
supplied  to  prepare  his  defense." 

No  evidence  was  offered  In  support  of  the 
motion  to  quash,  and  it  Is  not  disclosed  by 
tbe  record  whether  the  court  permitted  the 
indorsement  of  the  names  of  additional  wit- 
nesses for  the  state,  or  whether,  as  stated  In 
the  motion,  there  was  not  the  name  of  any  ; 
witness  Indorsed  upon  the  Information  at 
the  time  of  tbe  filing  of  tbe  motion  to 
quash,  and  that  the  prosecuting  attorney  un- 
der the  ruling  of  the  court  Indorsed  the 
names  of  all  the  material  witnesses.  In  tbe 
absence  of  any  evidence  in  tbe  record  to  tbe 
contrary,  we  shall  assume  that  the  state- 
ment in  tbe  motion  to  quash  is  correct  The 
case  tben  falls  within  the  first  rule  as  laid 
down  by  this  court  in  the  Barrlngton  Case. 

Appellant  correctly  states  that  the  purpose 
of  this  statute  Is  to  Inform  the  accused  of 
tbe  witnesses  upon  whose  testimony  the  state 
will  rely  for  a  conviction,  and  thus  enable 
blm  to  prepare  for  his  defense  at  tbe  trial, 
and  appellant  complains  that  tbe  action  of 
tbe  court  In  permitting  the  indorsement  of 
the  names  of  the  witnesses  on  the  informa- 
tion, and  Immediately  thereafter  placing  de- 
fendant upon  his  trial,  deprived  him  of  tbe 
very  right  tbe  statute  was  enacted  to  secure. 

Under  the  rule  announced  in  the  Barrinc- 


ton  Oase,  the  court  was  dearly  rlg^t  In  pn^ 
mlttlng  the  Indorsement  of  the  names  of  tiie 
witnesses  for  tbe  state  and  then  overmllns 
the  motion  to  quash;  but  that  rule  also  rec- 
ognizee and  gives  full  force  to  the  bailsn 
pnrpose  of  tbe  statute  by  providing  that, 
when  Budi  Indorsement  is  permitted,  and  tbe 
motion  to  quash  orermled,  tbe  defendant 
shall  tben  be  entitled  to  a  reasonable  time  to 
prepare  for  trial.  The  record  in  tbls  case 
falls  to  show  that  the  defendant  reqaested 
tiiat  he  be  glvm  further  time.  On  tbe  con- 
trary, it  does  show  that  he  aimotmeed  ready 
for  trial,  and,  having  so  announced,  be  can- 
not now  be  heard  to  cmnplaln  that  be  was 
denied  a  reasonable  time  to  pr^iare  for  his 
defense  after  tbe  names  of  the  wltnosece 
against  him  were  dlsdoBed  by  tbe  proaecnt- 
ing  attorney. 

2.  The  motion  In  arrest  of  Judgment  a& 
tacks  the  Information  upon  four  grounds, 
which  are.  In  substance,  as  follows:  First, 
tbe  information  does  not  charge  that  the 
defendant  made  way  with  and  secreted  such 
money  with  tbe  Intent  to  convert  the  same 
to  his  own  use.  Second,  the  Information  does 
not  charge  that  defendant  after  receiving 
said  money  as  treasurer  of  said  union,  se- 
creted the  same  and  converted  It  to  his  own 
use  with  the  Intent  to  deprive  the  said  local 
union  of  said  m<mey.  Third,  the  informa- 
tion does  not  charge  that  tbe  defendant  con- 
verted said  money  to  bis  own  use  without 
the  knowledge  and  consent  of  said  local 
union.  The  fourth  ground  la  huanded  In 
those  preceding. 

In  some  kindred  statutes  to  that  on  which 
this  prosecution  is  based,  tbe  intent  is  made 
a  constituent  element  of  the  offense,  and  in 
others  the  criminally  Is  made  to  depend 
upon  the  conversion  being  made  "without  the 
assent  of  tbe  master  or  employer."  In  all 
of  such  cases  it  Is  necessary  to  expressly 
aver  the  Intent,  or  negative  the  knowledge  or 
assent,  of  the  owner  in  order  to  state  a  valid 
charge  of  the  offense  defined  by  the  statute. 
But  In  the  statute  under  consideration  nei- 
ther the  intent  of  the  defendant  nor  tbe 
absence  of  the  assent  of  the  owner  Is  made 
an  element  of  tbe  crime,  and  therefore  an 
averment  as  to  either  is  not  required.  In 
the  case  of  State  v.  Noland,  111  Mo.  473.  19 
S.  W.  715,  discussing  tbe  section  of  tbe  stat- 
ute under  consideration,  Judge  Gantt,  speak- 
ing for  this  court  said:  "The  indictment  in 
each  of  tbe  several  counts  charges  that  tbe 
public  moneys  belonging  to  the  state  of  Mis- 
souri by  him  received,  and  taken  into  pos- 
session and  custody,  by  virtue  of  bis  said 
office,  for  safe-keeping,  transfer,  and  dis- 
bursement at  tbe  county  and  state  afore- 
said, and  on  tbe  days  named,  'did  unlawful- 
ly, fraudulently,  and  feloniously  convert  to 
his  own  use,  and  embezzle,'  closing  with  the 
usual  conclusion,  as  in  grand  larceny.  Sec- 
tion 3555  [Rev.  St  ISSOJ  does  not  In  specific 
words  make  tbe  criminal  intent  an  element 
of  the  offense  further  than  Is  necessarily  in- 
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clnded  in  the  words.  'convOTt  to  his  own 
use,*  or  'aball  make  way  witli  or  secrete,' 
aDd  It  has  generally  been  ruled  under  similar 
statutes  tliat  an  indictment  substantially 
charging  the  crime  In  the  terms  of  the  statr 
ute  is  sufficient."  And  lu  the  more  recent 
case  of  State  t.  Sakowski,  191  Mo.  635,  90 
S.  W.  435.  baring  before  it  the  sufficiency  ot 
an  In^ctment  under  a  kindred  statute,  this 
court  said:  "The  offense  is  purely  a  statu- 
tory one,  and  the  General  Assembly  In  de- 
fining it  has  not  made  it  a  constituent  ele- 
ment of  the  crime  that  the  recelTer  should 
receive  the  same  with  Intent  to  derive  the 
owner  thereof.  This  section  has  been  before 
this  court  for  construction. quite  recently  in 
the  case  of  State  t.  Richmond.  186  Ho.  71 
[84  S.  W.  8801.  And  the  Indictmoit  In  that 
case  was  assailed  on  the  same  ground  upon 
which  this  indictmrat  is  cliallenged,  and  It 
was  said:  'By  its  terms  receiving  the  stolen 
property  makes  the  case.  In  the  abamce  of 
a  statutory  provision  that  the  defendant  re- 
ceived the  goods  with  intent  to  deprive  the 
owner  thereof  or  to  aid  the  thief,  no  Bwih 
averment  Is  necessary  or  essential  In  an  in- 
dictment or  informatlOD  for  this  ofFense.*  ^ 

a  The  T^dlct  of  the  Jury  is  as  follows: 
"We,  the  Jury,  find  the  defendant  gollly  and 
assess  bis  punishment  at  two  years  in  the 
penitentiary.  H.  S.  Newby,  Forenon."  Appel- 
lant assails  the  verdict  as  insufficient  to  sup- 
port the  Judgment  upon  two  grounds:  First, 
because  It  falls  to  find  the  defendant  guilt?  as 
charged  In  the  indictment;  secood,  "because 
the  verdict  was  signed  by  H.  S.  Newby  as 
forenon,'  Instead  of  'foreman,'  as  required 
by  law."  We  have  considered  the  questions 
thus  presented  and  hold  that  th^  are  with- 
out merit  The  rule  of  law  applicable  to  the 
question  raised  In  the  first  ground  Is  that,  in 
cases  where  the  indictment  or  information 
idiarges  but  one  offense,  a  general  verdict 
in  form  as  the  verdict  in  this  case  is  snffi- 
ctent  State  v.  Stark,  202  Mo.  210,  100  S. 
W.  642;  State  v.  Elvlns,  101  Mo.  243,  13  S. 
8.  W.  937;  SUte  v.  Steptoe^  65  Mo.  640.  The 
misspelling  of  the  word  "foreman"  is  such 
a  technical  Inaccuracy  as  not  to  require  ex- 
tended consideration.  It  is  the  settled  law 
that  "neithw  bad  spelling  nor  bad  grammar 
will  vitiate  a  verdict  when  its  meaning  is 
dear."  12  Cyc.  689.  In  the  case  of  State  v. 
McNamara.  100  Ma  100,  13  S.  W.  938,  dis- 
cussing an  alleged  error  because  of  the  mis- 
spelling of  the  word  "penitentiary"  in  the 
verdict;  this  court  held  the  mlstalce  harmless, 
saying  "no  one  could  for  a  moment  mistake 
the  meaning."  State  v.  Beverly,  201  Ma 
SSO,  100  S.  W.  463;  State  v.  Steptoe,  65  Mo. 
640;  Duncan  v.  OUphant,  SO  Mo.  App.  1; 
Gnrley  et  al.  v.  0*Dwyer,  61  Mo.  App.  348; 
22  Bnc.  Plead.  &  Prac:  S88. 

4.  Appellant  complains  of  error  In  the  giv- 
ing of  Instruction  No.  2  on  behalf  of  the 
state,  and  this  assignment  presents  a  ques- 
tion not  at  all  free  from  difficulty.  The  In- 
struction is  as  follows:  "The  court  instructs 


the  Jury  that  If  they  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant did,  within  three  years  from  and  be- 
fore the  date  of  the  filing  of  tbe  information, 
to  wit,  the  26th  day  of  June,  1009,  receive 
into  his  possession  the  money  mentioned  in 
the  informaticHi,  or  any  portion  thereof  to 
the  value  of  less  than  $30,  and  that  he  re- 
ceived the  same  Into  his  possession  as  treas- 
urer of  the  Bald  local  union  No.  140,  United 
Mine  Workers  of  America,  and  by  virtue  of 
his  official  position  as  sudi  treasurer,  and 
that  he  did,  wjithln  three  years  prior  to  tbe 
filing  of  the  information  In  this  case,  at  the 
county  of  Randolph,  in  the  state  of  Missouri, 
unlawfully,  fraudulently,  and  feloniously  em- 
bezzle and  convert  the  same  to  his  own  us^ 
they  will  find  the  defdndant  guilty  of  embez- 
slement  as  Charged  in  ttie  information,  and 
assess  his  punishment  at  imprlsonmrat  id 
the  county  Jail  not  exceeding  one  year  or 
by  floe  not  exceedic^  $100,  or  by  both  sucib 
fine  and  Imprisonment" 

The  statute  upon  which  this  prosecution 
is  based  fixes  the  p^ialty  for  Its  violation 
as  prescribed  "for  stealing  prop^ty  of  the 
kind  or  the  value  of  tbe  article  so  mbez- 
sled,  converted*  taken  or  secreted."  Bev. 
St  1009,  f  4656.  The  oflTense  therefore  under 
the  facts  of  this  case  was  a  felony  or  a  mis- 
demeanor, accordingly  as  the  money  embez- 
zled should  have  been  found  by  the  Jury  to 
have  been  of  the  value  of  $80  or  over,  or  of 
less  than  that  value. 

A  prosecution  for  a  misdemeanor  is  barred 
by  the  statute  of  limitations  in  one  year 
from  the  time  of  the  commission  of  the  of- 
fense, while,  in  casQ  of  a*  felony  of  the  class 
under  conslderati«i,  the  limitation  Is  three 
years. 

The  information  In  this  case  charged  tbe 
defendant  with  the  onbezzlement  of  $114.19 
of  the  value  of  $114.19,  and  therefore  charg- 
ed a  felony;  but  under  the  law  this 
charge  Included  tbe  lesser  grade  of  the  of- 
fense, a  misdemeanor,  and  authorized  a  con- 
viction therefor  if  the  evidence  at  the  trial 
disclose^  an  embezzlement  of  money  of  the 
value  of  lees  tban  $30.  The  evidence  for  the 
state  t^ded  to  prove  the  felony  as  charged. 
For  the  defense  the  evidence  tended  to  prove 
that  the  defendant  was  Innocent  of  the  con- 
version of  any  part  of  the  funds  held  by  him 
as  treasurer  of  the  union,  and  there  was 
evidence  from  which  the  Jury  might  have 
found  a  conversion  of  such  funds  in  a  sum 
and  value  of  less  tban  $30.  The  court  evi- 
dently regarded  the  evidence  as  warranting 
the  submission  of  the  case  to  the  Jury  under 
instructions  authorizing  a  conviction  of  the 
felony  or  of  the  misdemeanor,  or  a  verdict 
of  not  guilty,  as  they  might  find  the  facts 
from  the  evidence  before  them. 

It  Is  apparent  that,  If  the  evidence  Justi- 
fied the  submission  of  tbe  case  to  the  Jury 
on  the  hypothesis  of  tbe  value  of  tbe  money 
embezzled  being  less  than  $30,  then  tbe  lim- 
itation of  one  year  applicable  in  misdemeau- 
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or  cases  flbonld  bave  been  Inccvpotated  In 
tliat  Instroctlon.  On  the  contrary,  as  ap* 
pellant  complalna,  the  court  gare  the  felony 
limitation  In  the  misdemeanor  Instmctlon, 
and  thus  Invited  a  couTlctlon  for  the  misde- 
meanor by  aottaorlzlng  the  jury  to  find  the 
criminating  facts  wltbln  a  period  of  three 
years,  during  two  years  of  whldi  time  the 
defMidant,  ander  Che  law,  was  entitled  to  full 
and  complete  Immnnlty  from  prosecution, 
even  though  the  facts  stood  confessed. 

From  the  foregoing  It  follows  that  the 
court  was  In  error  In  giving  (nstrnctlon  No. 
2.  The  question  rmains,  Was  sudi  error 
prejudldftl  to  the  defendant?  If  not  prejudi- 
cial, then  it  will  not  entitle  appellant  to  a 
rerersal  of  the  Jn^iment 

Recognizing  and  giving  full  force  to  the 
principle  of  law  that  error  la  presumptiTely 
prejudicial,  we  are  confronted  In  this  case 
with  the  foct  that  the  Jury  found  the  de- 
fmdant  guUty  of  a  felony,  and  thus  neces- 
sarily found  the  mon^  embeszled  to  have 
been  of  the  value  of  $30  or  over.  Having 
found  the  focts  in  accordance  with  the  tes- 
timony for  the  stat^  how  could  instmctlon 
No.  2,  predicated  npon  a  value  of  less  than 
(30,  have  prejudiced  the  defendant?  The 
error  In  the  Instruction  conslBts  solely  In  the 
erroneous  aM>licatlon  of  the  statute  of  lim- 
itations and  had  no  bearing  or  influence  as 
to  the  true  value  of  the  property  charged  to 
have  been  embessled.  The  result  would  have 
bem  the  same  had  Instmctlm  No.  2  correct- 
ly authorized  a  conviction  only  in  case  the 
offoise  was  committed  within  <me  year  prior 
to  the  filing  of  tiie  informatimi.  If  the  de- 
fendant had  been  convicted  of  the  misde- 
meanor, Instesd  of  the  felony,  a  very  dlffw- 
ent  question  would  now  be  before  this  court, 
tar  in  that  case  it  would  have  appeared  that 
the  d^endant  had  been  convicted  of  the 
offense  as  defined  in  the  erroneous  instruc- 
tion. As  the  matter  thus  stands,  the  «Tor 
falls  within  the  principle  of  law  tliat,  where 
an  offense  of  different  degrees  is  idiar^^ 
an  erroneous  Instmctlon  upon  a  degree  low- 
er than  that  upon  which  the  defendant  was 
convicted  is  not  reversible  error. 

In  the  case  <]£  State  Smith,  80  Mo.  616, 
the  defendant  was  convicted  of  an  assault 
wltii  intent  to  commit  rape.  The  court  bad 
given  an  instmctlon,  among  othws,  author- 
ising a  conviction  of  common  assault,  and 
upon  appeal  It  was  urged  that  the  Instroctlon 
was  erroneoiu.  Addressing  Itself  to  that 
contention,  this  court  said:  "And  as  to  the 
second  Instruction,  given  at  the  instance  of 
the  prosecuting  attorney,  which  would  have 
sanctloued  a  verdict  of  the  jury  for  a  com- 
mon assault,  it  is  scarcely  necessary  to  say 
that,  as  the  jury  have  found  the  defendant 
guilty  of  a  blgber  offense,  such  an  instmc- 
tlon coald  have  worked  him  no  hurt"  We 
are  aware  that  there  are  well-recognized  ex- 
ceptions to  the  mle  thus  announced;  but 
the  case  at  bar  does  not  fall  within  such  ex- 
ceptions. 


For  the  for^oint  reaam  altbough  fliere 
was  manifest  error  In  Instruction  Ma  2,  we 
are  constrained  to  hold,  under  the  statute, 
that  It  was  not  such  error  as  toaded  **to  the 
prejudice  of  the  substantial  rights  of  the  de- 
fendant upon  the  merits." 

5.  The  defoidant  Is  deacribed  In  the  Infor- 
matkm  as  ''treasurer  of  the  local  union,**  and 
It  Is  charged  that  as  such  officer  he  embes- 
Eled  the  funds  of  the  union.  In  the  by-lam 
of  the  local  organisation  oflned  in  evldoice, 
the  ofllce  held  by  the  defendant  Is  described 
as  ''secretary-treasurer.**  The  dtfbndant  at 
the  trial  objected  to  any  evidence  as  to  the 
duties  of  the  Becretary-treasureri  and  now 
alleges  error  In  the  first  Instractiim  for  the 
state,  for  the  reason  that  the  by-laws  (Aer- 
ed  in  evidence  fail  to  show  such  an  office  as 
that  of  treasurer  of  the  union. 

The  fact  that  the  fidl  deslgiution  of  the 
oBica  Is  secretary-tnasurer  would  Indicate 
that  the  defmdant  discharged  the  duties  of 
secretary  as  well  as  the  duties  of  treasurer. 
He  was  proceeded  against  In  the  Information 
because  of  his  alleged  criminal  miseondoct 
as  treasurer.  The  uncontradicted  evidence 
showed  that  be  was  in  flact  the  treasnrw 
of  the  union,  and.  If  there  was  a  variance 
betwetti  the  Information  and  the  evidence  as 
to  the  official  tlUe  of  the  defendant;  It  was 
not  KuAi  a  variance  as  was  material  to  the 
morlts  of  the  case  and  prejudicial  to  the 
ri^ts  of  the  d^endant.  and  therefore  falls 
within  the  piovlsloin  of  section  6114,  Bev. 
St  1909,  and  "shall  not  be  deemed  grounds 
for  an  acquittal  of  the  def^dant** 

6.  Error  is  also  asitigned  In  the  giving  of 
each  of  Instructions  nnmbetfed  8;  4^  and  5 
on  b^alf  of  the  state.  Instmctlon  No.  S 
was  assailed  because  the  court  instructed 
the  Jury  that  "it  is  not  necessary  that  swA 
criminal  Intent  be  proved  by  positive  and 
direct  evidence,"  and  Instractlrai  No.  4  Is 
complained  of  because  In  It  the  Jury  are  told 
that  in  determining  the  credibility,  we^t, 
and  value  to  be  given  the  testimony  of  any 
witness  they  might  take  Into  consideration 
the  character  of  the  witness,  "wfaoi  In  tact 
the  character  of  no  witness  whomsoerver  was 
shown  by  the  evidence**  and  complatnt  Is 
made  of  Instmctlon  Na  6  because  the  court 
instmcted  the  Jury  that  "the  testimony  of 
the  defendant  should  be  weighed  by  them  by 
the  same  rules  that  govem  the  testimony  of 
other  witnesses." 

These  ins  tractions  are  such  as  are  common- 
ly given  In  a  criminal  case,  wh«i  aR>llcable 
to  the  facts  in  evidence,  as  they  are  In  this 
case,  and  are  In  form  as  approved  by  this 
court  State  v.  Merkel,  180  Mo.  316,  87  S.  W. 
1186;  State  v.  Hilsabeck,  182  Mo.  858,  34 
S.  W.  38;  State  v.  Cushenberry,  IBT  Ma  188, 
66  S.  W.  737. 

7.  It  was  shown  In  evidence  that  in  accord- 
ance with  the  mles  of  the  union  cMtain  dues 
and  charges  owed  by  the  members  to  the 
union  were  presented  to  the  coal  company 
monthly  by  the  secretary  of  the  onion  in 
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Ma) 

what  van  called  a  "check-off  list"  Tbeoe 
charges  were  deducted  from  the  wages  of  the 
members  hy  the  coal  company  and  paid  to 
the  defendant  as  treasurer  of  tbe  union  by 
checks  on  a  local  bank.  The  checks  were 
cashed  by  the  defendant  and  the  proceeds 
placed  to  hfs  credit  fn  the  bank  In  which  he 
kept  his  account  Upon  this  state  of  facts, 
It  is  insisted  by  appellant  that  there  was  a 
variance  between  tbe  averment  in  the  Infor- 
mation of  tbe  embezzlement  of  the  money, 
and  tbe  proof  showing  the  receipt  of  checks 
by  the  defendant  from  tbe  coal  company. 
Tbe  defendant  objected  to  the  evidence  thus 
offered  on  tbe  ground  of  a  variance  and 
again  presented  his  contention  in  defendant's 
Instruction  No.  5,  which  the  court  refused. 
He  complains  of  error  in  such  refusal. 

We  do  not  deem  it  necessary  to  set  out 
the  inritruction  requested  by  tbe  defendant 
Tbe  evidence  offered  by  tbe  state  fully  sup- 
ported tbe -charge  of  tbe  unlawful  convert 
slon  of  the  money.  There  was  no  evidence 
tending  to  prove  a  conversion  of  the  checks. 
In  receiving  and  cashing  tbe  checks  and  in 
depositing  the  proceeds  to  bis  credit  in  the 
bank  as  treasurer  of  the  union,  tbe  defend- 
ant was  guilty  of  no  wrongdoing,  but  was 
acting  in  accordance  with  his  duties  as  treas- 
urer. The  conversion  and  embezzlement,  if 
any,  was  of  the  money  placed  to  the  credit 
of  the  defendant  and  while  In  his  care  and 
custody  In  the  bank.  The  checks  were  not 
embezzled.  Tbey  were  cashed  by  the  defend- 
ant and  returned  to  tbe  makers  thereof,  as 
was  contemplated  by  the  parties  to  the  trans- 
actions. 

Ttie  authorities  cited  by  appellant  upon 
this  point  do  not  lend  support  to  his  conten- 
tion. In  the  case  of  State  v.  Mlspogel,  207 
Mo.  S."7,  106  S.  W.  513,  It  appeared  from  the 
evidence  that  the  defendant  was  the  cashier 
of  the  St  Cliarles  Savings  Bank  located  in 
the  city  of  St.  Charles,  in  St.  Charles  coun- 
ty; that  as  such  cashier  he  drew  a  draft  In 
the  usual  form  In  favor  of  tbe  Orthwein  In- 
vestment Company  for  91.000  and  drawn  on 
tbe  American  Exchange  Bank  of  St.  Louis. 
The  St  Charles  Savings  Bank  had  on  ac- 
count with  the  bank  upon  which  the  draft 
was  drawn  by  the  defendant  The  defend- 
ant sent  this  draft  tf}  the  Orthwein  Invest- 
ment Company  at  St.  IjouIs.  which  company 
collected  the  proceeds  and  placed  the  same 
to  the  credit  of  the  defendant  on  his  Individ- 
ual account.  The  defendant  was  charged 
in  St.  Charles  county  with  the  embezzlement 
of  $1,000,  the  money  of  the  St  Charles  Sav- 
ings Bank.  He  was  convicted,  and  on  appeal 
this  court  held  the  evidence  insufficient  to 
support  the  Judgment  not,  as  appellant  con- 
tends In  this  case,  for  the  reason  that  the 
information  should  have  charged  the  embez- 
zlement of  a  draft  Instead  of  the  money, 
but  because  the  venue  of  tbe  conversion  and 
embezzlement  was  in  the  city  of  St.  Louis, 
where  the  funds  were  transferred  from  tbe 
account  of  the  St  Charles  bank  and  placed 


to  the  credit  of  the  defendant  In  accordance 
with  his  directions.  In  passing  upon  the 
Ulspagel  Case,  this  court  dted  with  approv- 
al the  case  of  State  v.  Bacon,  170  Mo.  161, 
70  S.  W.  473,  the  facts  of  which  as  to  the 
point  now  in  hajid  were  almost  identical.  In 
the  Bacon  Case  the  defendant  had  been  giv- 
en a  pension  check  In  Douglas  county  by 
the  owner  thereof  with  auttiorlty  to  collect 
the  amount  of  money  doe  thereon  In  Wright 
county.  Bacon  collected  the  mon^  In  Wright 
county  as  directed  and  converted  the  same 
to  his  own  use.  He  was  tried  In  Douglas 
county  on  the  ctiarge  of  embezzling  the  check 
and  was  acquitted.  He  was  thereafter  tried 
in  Wright  county  upon  the  charge  of  embez- 
zling the  money  collected  on  the  check  and 
was  convicted  and  appealed  to  this  court 
In  an  opinion  by  Judge  Burgess,  this  court 
held  that  tbe  offense  was  committed  in 
Wright  county  by  the  conversion  of  the  mon- 
ey, and  affirmed  the  judgment  That  case 
Is  directly  in  point  and  is  authority  ai^alnst 
apiwllant's  position  In  this  case. 

8.  Many  objections  were  made  and  excep- 
tions saved  to  the  evidence  introduced  by 
the  state,  some  of  which  have  been  sufficient- 
ly answered  by  what  has  been  said  In  pass- 
ing upon  the  Instructions. 

It  should  be  obs^ved  that,  because  of  the 
confused  and  Imperfect  condition  of  the  rec- 
ord, it  is  difficult  to  pass  Intelligently  upon 
the  questions  presented  as  to  the  admissi- 
bility of  the  testimony  objected  to.  The  bill 
of  exceptions  calls  for  the  insertion  of  ex- 
hibits and  documentary  evidence,  which  the 
clerk  foiled  to  Incorporate,  and  we  are  left 
in  the  dark  as  to  the  character  of  such  omit- 
ted testimony. 

The  witnesses  speak  of  the  reports  of  two 
separate  audltlug  committees,  each  of  which 
committees  audited  the  defendant's  account 
with  the  union,  one  covering  defendant's  of- 
ficial term  from  the  beginning  to  November 
1,  1007,  and  the  other  covering  the  remain- 
ing six  months  of  his  term  of  office.  The 
first  report  was  made  in  open  lodge  in  the 
presence  ot  the  defendant  and  the  evidence 
shows  that  he  expressly  approved  it  except 
as  he  said  at  the  time,  that  he  lacked  20  cents 
of  having  as  much  money  on  band  as  the  re- 
port showed.  While  this  report  does  not  ap- 
pear In  the  record,  frequent  reference  are 
made  thereto  by  tbe  witnesses,  and  testi- 
mony was  Introduced  showing  the  amount 
which  the  report  of  the  committee  found 
shonld  have  been  In  the  def^idant's  hands 
as  funds  of  the  union.  As  the  defendant 
gave  his  assent  to  this  report  at  the  time,  it 
was  competent  to  be  used  In  evidence  against 
him.  Besides,  as  the  defendant  was  giv^ 
full  credit  at  the  trial  for  the  item  of  152.24, 
the  amount  supposed  to  have  been  on  hand 
as  shown  by  the  reiwrt  of  the  first  commit* 
tee,  the  defendant  could  not  liave  been  prej- 
udiced by  such  evidence.  The  record  fails 
to  disclose  that  the  report  of  the  second  com- 
mittee covering  tbe  last  six  months  of  the 
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defendant's  term  was  Introduced  In  erldencfc 
9.  It  18-Qnall7  Inglated  that  tbe  court  erred 
in  not  giving  the  Instruction  in  tlie  nature  of 
a  demurrer  to  the  evidence,  directing  an  ac- 
quittal of  the  defendant  at  the  close  of  the 
evidence  for  the  state.  After  the  court  had 
refused  defendant's  Instruction,  evidence  was 
offered  by  tbe  defendant  npon  his  defense, 
and  therefore  he  cannot  now  property  chal- 
lenge the  ruling  of  the  court  In  refusing  to 
give  said  instruction.  The  rule  upon  this 
subject  is  the  same  in  criminal  as  In  civil 
cases,  viz.,  that  when  a  defendant,  after  an 
unsuccessful  demurrer  to  the  plalntifTs  evi- 
dence, offeis  evidence  upon  his  defense,  be 
takes  the  chance  of  supplying  any  lack  of 
evidence  In  the  plaintiff's  case.  State  t. 
Meagher,  49  Mo.  App.  671.  But,  as  one  of 
the  grounds  of  the  motion  for  a  new  trial 
Is  that  the  verdict  Is  against  the  evidence, 
the  question  as  to  the  sufficiency  of  the  evl- 
'  d«ice,  upon  a  review  of  the  entire  record, 
te  thus  fairly  presented  for  onr  consideration. 

The  substance  of  the  evid^ce  Is  set  out 
in  tbe  statement  of  facts  accompanying  this 
opinion.  It  is  not  necessary  to  repeat  It  here. 
Briefly,  the  salient  facts  proven  In  support 
of  the  charge  against  the  defendant  are  the 
following:  There  were  practically  no  funds 
In  tbe  treasury  when  the  defendant  assum- 
ed the  duties  of  his  office,  and  he  was  charg- 
ed with  none.  The  funds  he  received  as 
treasurer  were  paid  to  him  by  check,  and 
these  checks  were  offered  In  evidence,  so  that 
there  is  little  room  for  uncertainty  as  to  the 
amount  of  trust  funds  which  came  Into  de- 
fendant's hands  as  treasurer  of  the  local 
union.  Tbe  doubt.  If  any,  arises  as  to  the 
amount  disbursed  by  bim  in  tbe  discharge 
of  the  obligations  of  tbe  union.  The  by-laws 
provided  that  no  money  should  be  paid  out 
of  the  treasury  except  npon  vouchers  signed 
by  the  president,  and,  If  this  requirement 
*  had  been  compiled  with,  no  uncertainty  would 
have  existed  as  to  t^e  defendants  acconnts. 
The  defendant  testified  that  this  by-law  was 
not  strictly  adhered  to,  and  that  many  claims 
were  paid  by  him  without  antbority  of  a 
voucher,  and  In  this  he  Is  corroborated  by 
other  witnesses.  Indeed,  the  representatives 
of  the  union  In  auditing  the  defendant's 
books  allowed  liberal  credits  for  sudi  unau- 
thorized payments.  Tbe  contest  at  the  trial 
was  waged  mainly  as  to  the  amount  of  trust 
funds  paid  by  the  defendant,  for  which  he 
had  neither  voucher  nor  receipt  If  In  foct 
he  did  pay  out  money  for  the  union  in  good 
faith,  it  is  Immaterial  in  this  case  that  be 
did  so  without  proper  authority,  for  if  he 
paid  it  for  tlie  union,  he  could  not  have  con- 
verted It  to  bis  own  use.  Upon  this  issue 
defendant  attempted  to  meet  the  evidence 
for  the  state  and  went  into  bis  official  trans- 
actions thoroughly  during  the  entire  term  of 
his  office  as  treasurer.  The  jury  heard  the 
defendanf fl  testhnooy  and  that  of  his  wit- 


nesses, as  well  as  tbe  witnesses  for  tba  stmte, 
and,  while  there  la  mndi  In  this  record  that 
is  unusual  and  nnsatlafactory  In  passtng  tq;»- 
tm  the  question  of  tbe  suffld^cy  of  tbe  evi- 
dence, yet  we  cannot  say  as  a  matter  of  law 
that  there  was  not  evidence  authorising  the 
verdict  of  the  jury,  and  It  is  not  tbe  prov- 
ince of  this  court  to  weigh  the  evldenoe. 

Finding  no  reverrible  error  In  tbe  iwmd. 
the  Judgm^t  la  affirmed. 


OANTT,  P.      and  BURGBSS,  J,  ooncor. 


STATE  V.  LACKEY. 
(Supreme  Court  of  Hlssouri.  Division  No.  2. 

Nov.  28,  1910.) 

1.  C^naHAi.  L&w  (I  901*>— TazAZ^DEicnB- 
BEB  TO  Evidence— Waives. 

Where  accused,  after  an  onsnecenfol  de- 
murrer to  tbe  state's  evUenee,  intiodiioea  evl- 
denoe In  snppoEt  of  bis  defraa^  he  wiiToa  bis 
rights  under  the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %  2124;  DeoDig.  {  901.*] 

2.  BUBGLABT  (i  10*)— IlLXHXnTS  OF  OFIKITSE 

— ownebship  of  gkwdb— buroi.abt  ul  the 

Second  Degbbe. 

Tbe  ownership  at  the  goods  within  tbe 
building  alleged  to  have  been  bnAen  into  U 
not  an  essential  element  of  bursty  la  the 
second  degree  under  Rev.  St  1909,  I  4520, 
providing  that  one  oonvleted  ci  breakuig  and 
eotering  anr  building;  the  lirsaking  and  enter- 
ing of  which  shall  not  be  declared  by  statute 
to  be  burglary  in  the  first  degree,  with  intent 
to  steal  or  commit  a  felony  therein,  sliaU  be 
guilty  of  burglary  in  the  second  d^ree. 

[Ed,  Note.— For  other  cases,  see  BanlaiT, 
Cent  Dig.  |  6;  Dec  Dig.  {  10;*] 

3.  iRDIcncBNT  AND   iNFOBlUXIOir  ^  190*)— 

JoiNDEB  OF  Offenses. 

Though  by  statute  burglary  and  larceny 
may  both  be  charged  in  the  same  indictment 
or  infonnatl<Hi,  eiUier  in  the  same  count  or  in 
different  eounbH  they  shoold  be  treated  as  sep- 
arate offenses. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  419-423;  Dec 
Dig.  I  180.*] 

4.  liABCENT  (S  7*>— ElEUENTS  OF  OFFimB— 
OWNEBSHCP  OF  STOLEN  PBOFBSTT. 

The  owneisUp  of  the  pnq^erty  stolen  is 
an  essential  element  of  larceny  and  must  be 
proper^  alleged  in  the  Indictment  or  informa- 
tion, if  the  name  of  the  owner  is  known,  and 
proved  by  sufficient  evidence,  or  tbe  convic- 
tion cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  I  19;  Dec  Dig.  i  7.*] 

a.  liABCENT  (I  7*)— OWNEBSHIF  OF  FBOFKBTT. 

The  ownership  necessary  to  support  a 
charge  of  larceny  may  be  either  general  or  spe- 
cial, and  the  possession  of  such  owner  may 
be  actual  or  constructive,  and,  if  the  property 
stolen  la  in  tbe  actual  possesrim  of  one  not 
the  general  owner,  such  one  has  a  construc- 
tive possession,  and  the  ownership  may  be 
properly  allied  and  proved  either  In  ttuB  q>e- 
cial  owner  having  the  actual,  or  In  the  general 
owner  having  a  conatmctlv^  possession,  be- 
cauBe  of  such  ownership. 

[Ed.  Note. — For  other  casM,  see  Larceny, 
Gent  Dig.  i  19;  Dec  Dig.  i  7  *] 
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6.  liAACKNT  (S  40*) — SUFFICIEWCT  OP  InTOB- 
MATIOH— OWNKBSiUP    OF    StOLBN  GOODS— 

Vabiakcs  Bkiweer  Aluoation  and 
Pboof. 

Where  a  traveling  saleBman  called  npoD 
a  customer  to  sell  bim  clothing,  and  the  cue* 
tomer  leaueated  tlie  aaleaman  to  sell  bis  clerk  a 
suit  of  dotbes,  to  which  the  salesman  agreed, 
and  took  the  clerk's  measurements,  ana  the 
goods  were  selected  and  the  price  was  agreed 
upon,  which  was  the  wholesale  price,  and  it 
was  agreed  that  the  suit  was  to  he  forwarded 
by  express  to  the  customer,  who  was  to  pay 
the  express  charges  and  send  a  check  to  the 
salesman's  employers  for  the  pries,  and  the 
suit,  while  in  possession  of  the  szpress  com- 
pany,  was  stolen,  the  ownership  of  the  suit 
could  properly  have  been  laid  In  the  carrier 
in  the  infonnation  in  a  prosecution  for  the  lar- 
ceny, as  special  owner  m  actual  possession  of 
the  goods,  since  deUvery  of  the  goods  by  the 
Tcndor  to  the  carrier  ig  a  delivery  to  the  con- 
eignee,  unless  the  contract  of  sbipment  pro- 
vides  to  the  ctmtrary,  and  the  possession  of  th« 
carrier  vested  a  constructive  posaeaslon  in  ttu 
customer  and  consignee,  eo  that  the  ownership 
«f  the  goods  could  properly  have  been  laid  in 
him,  but  the  evidence  showing  the  transaction 
embracing  the  sale,  delivery  of  and  payment 
for  the  clothes  to  have  been  between  the  salea* 
man,  employer,  and  customer,  and  not  show- 
ing poaseBsIon  or  ownership  in  the  clerk,  there 
was  a  variaace  between  the  infonnation  al- 
leging ownership  in  tlie  dedc  and  the  evidence 
«s  to  ownership. 

iBm.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  I  120;  Dec.  Dig.  i  40l*] 

7.  OBnnHAL  Law  (|  1188*)— StrmoiERor  of 

INFOBICATION— OWMBB8HIP    OV  GOODS— VA- 

BIANCE — ReVEBBAI.. 

The  merits  of  the  case  in  no  wise  de- 
pending upon  the  question  whether  the  clerb, 
the  customer,  or  the  carrier  was  the  owner  of 
the  stolen  goods,  and  the  trial  court  not  find- 
ing the  variance  material  to  the  merits  and 
prejudicial  to  accused's  defense^  the  variance 
Is  not  ground  fOr  reversal  under  Rev.  St.  1909, 
S  &114,  providing  that,  upon  trial  of  a  felony, 
a  variance  between  the  infonnation  and  evi- 
dence as  to  the  ownership  of  property,  describ- 
ed therein,  shall  not  be  ground  for  an  acquit- 
tal, unless  the  court  before  whom  the  trial  is 
had  shall  find  that  such  Tarian(»  is  material 
to  the  merits  and  prejudicial  to  accused's  de- 
fense. 

[Gd.  Note.— For  other  cases,  see  Criminal 
T^w,  Gent  Dig.  K  3215-8219;  Dee.  Dig.  S 
1188.«] 

8.  Cbimihal  Law  (i  1004*)— AppbaI/— Rebeb- 

VATION  OF  GbOUND  OF  REVIEW- NSCBSailT 

FOB  Exceptions. 

Where  no  exception  is  preserved  in  the 
motion  for  new  trial  to  the  action  of  the  court 
in  giving  instructions,  error  in  giving  instruc- 
tions for  the  state,  over  the  objectioa  of  ac- 
cused, cannot  be  reviewed  on  appeal. 

[Ed.  Note.~Por  other  caws,  see  Criminal 
r^w,  Cent.  Dig.  H  2676-2684;  Dec.  Dig.  S 
1064.*] 

0.  Cbihuval  Law  d  772*)— a?BIAIr-DDTT  TO 
INBTBUOF— PBOSKOUTION  FOB  DlBTIXKOT  OF- 
FENSES. 

In  a  prosecution  for  burglary  and  larceny, 
accused  was  entitled  to  instructions  upon  each 
of  tiie  two  offenses  charged  as  fully  as  though 
he  ittui  been  charged  separately  for  each  felony, 
and  to  have  the  Jury  pass  upon  his  guilt  or 
Innocence  of  each  offense,  and  to  acquit  him 
of  either  unless  he  was  found  guilty  beyond  a 
xoasonable  doubt,  and  it  was  reversible  error 
for  the  court  to  charge  that  under  the  evidence 
the  Jury  could  find  accused  guilty  of  both  of- 
fenses or  could  acquit  him  of  both  ofEeiiRes 


without  autboriilng  them  to  convict  ct  one 
offense  and  acQuit  of  the  other. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  1  1813;  Dec  Dig.  i  772.*J 

la  CaiMiNAi.  Law  (i  884*)— TBrAi— Ddtt  to 

INBTBDCT. 

While,  npon  certain  collateral  questions 
arising  in  a  criminal  case,  the  failure  of  the 
court  to  instruct  is  not  prejudicial  error  un- 
less an  instruction  was  requested  by  accused 
upon  the  subject,  yet  the  court  must  instruct 
upon  all  questiooB  of  law  necessary  for  the 
informatioa  of  the  jury,  whether  requested  or 
not. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  1  1996;  Dec  Dig.  }  82i.*i 

Appeal  from  Clrcolt  Court,  8t  Clalr  Ooun- 
ty;  Cbas.  A.  Denton,  Judge. 

Andrew  lackey  was  convicted  of  burglary 
and  larceny,  and  he  an>eals.  Reveraed  and 
remanded. 

Ralph  P.  Johnson  and  Tbeo.  O.  WlUiams, 
for  appellant  B.  W.  Major,  Atty.  Gen.,  and 
Jno.  M.  Atkinson,  Asst  Atty.  Gol,  for  tlie 
State. 


KENNI8H,  J.  Andrew  Lackey,  the  ap- 
pellant herein,  was  prosecuted  by  informa- 
tion in  the  circuit  court  of  St.  Clalr  county 
for  bnrglarlzlng  the  depot  of  the  St  Lonls 
&  San  Francisco  Railroad  Company,  located 
at  the  town  of  Osceola,  In  said  county,  and 
for  having  stolen  therefrom  one  suit  of 
clothes,  the  personal  property  of  one  Roe 
Gallon,  of  the  value  of  112.50.  He  was 
thereafter  tried  and  by  a  Jury  found  guilty 
of  burglary  In  the  second  degree,  and  hlfl 
punishment  assessed  at  three  years  in  the 
penitentiary,  and  also  found  guilty  of  lar- 
ceny, as  charged,  and  hts  puDlshmeot  as- 
sessed at  two  years  In  the  penitentiary.  Aft- 
er timely  motions  for  a  new  trial  and  In  ar- 
rest were  filed  and  by  the  court  overruled, 
appellant  iirlngs  bta  cause  to  this  court  by 
appeal,  and  assigns  error. 

The  evidence  for  the  state  tended  to  prove 
that  the  Simmons-Burks  Clothing  Company 
Is  located  at  Springfield,  this  state,  and  is  en- 
gaged in  the  wholesale  of  ready-made  cloth- 
ing. Some  time  in  the  month  of  July.  1906, 
J.  3.  Jones,  a  traveling  salesman  for  said 
company,  called  on  a  merchant  by  the  name 
of  J.  H.  Foster,  who  was  engaged  In  busi- 
ness at  Uon^w  Springs,  near  Osceola,  for 
the  purpose  of  selling  him  a  bill  of  clothing. 
As  appellant  challenges  the  sufficiency  of  tho 
eridenoe  to  prove  the  ownership  of  the  prop- 
erty allied  to  have  been  stolen,  and  as 
charged  In  the  Information,  it  Is  Important 
to  set  out  the  evidence  offered  by  the  state 
upon  that  Issue.  Roe  Callon,  the  alleged 
owner  of  the  suit  of  clothes,  was  not  a  wit- 
ness at  the  trial,  neither  was  Foster,  his 
employer,  and  the  only  evidence  in  the  rec- 
ord to  prove  ownership  in  Callop  Is  that  giv- 
en by  Jones,  the  salesman,  and  Is  as  follows: 
"I  called  on  Mr.  J.  H.  Foster  of  Monegaw 
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Springs.  I  tbJnk  it  was  July  234  of  last 
year,  and,  of  course,  to  sell  a  bill  of  clotblDg. 
That  is  tbe  first  time  I  ever  met  Mr.  Roe 
Gallon.  He  was  clerking  for  him.  •  •  • 
Mr.  Foster  said  he  didn't  have  room  at  that 
time  to  put  In  clothing,  but  that  later  he  ex- 
pected to  buy  some  clothing  from  us,  and 
said  he  would  like  for  me  to  sell  bis  clerk 
a  suit ;  that  he  had  been  talking  of  wanting 
to  go  to  Clinton ;  and  that  he  hated  to  spare 
him.  And  I  said,  <;ertainly,  I  wiU  do  so.' 
And  I  took  him  down  to  tbe  hotel,  and  he 
and  his  mother  selected  a  suit,  6,569,  the 
number,  and  I  took  his  measurement,  and 
tried  on  the  coat — I  didn't  carry  anything 
of  the  suit  except  the  coat — and  told  bim  a 
35  coat  and  Teet  would  fit  him  nicely;  I 
tried  one  of  them  on,  and  his  mother  decided 
with  me.  Then  I  took  bis  waist  measure  for 
the  pants,  which  was  32  in  the  length  of  the 
leg,  taking,  as  we  clothing  men  do,  the  crotch 
measure,  which  would  be  83;  and.  of  course, 
I  sent  him  the  order,  which  was  to  be 
shipped,  you  know,  to  Mr.  Foster,  who  said 
he  would  Bend  a  check  immediately  on  re- 
ceipt  of  the  goods.  Q.  At  what  price  did 
you  sell  Gallon  this  suit  of  clothes?  A. 
$12.50.  That  Is  Just  what  I  sell  the  others 
that  I  sell ;  tliat  Is,  the  wholesale  price." 

The  clothes  were  shipped  by  express  to  J. 
H.  Foster,  Monegaw  Springs,  being  billed 
"collect,"  and  it  was  explained  that  the  word 
"collect,"  as  used  in  the  billing,  meant  that 
the  consignee,  Foster,  should  pay  the  ex- 
press charges  on  the  delivery  of  the  goods, 
but  was  not  required  to  pay  to  the  carrier 
the  purchase  price.  Xo  evidence  was  intro- 
duced as  to  the  terms  of  the  bill  of  lading 
or  contract  between  the  clothing  company 
and  the  express  company  on  which  the  ship- 
ment was  made,  except  concerning  the  ex- 
press charges,  as  already  stated.  The  evi- 
dence tended  to  prove  that  on  tbe  night  of 
August  1,  1906,  while  the  goods  were  in  tran- 
fAt  from  Springfield  to  Monegaw  Springs  and 
in  possession  of  the  express  company,  stored 
in  the  depot  of  the  railroad  company  at  Osce- 
ola, the  depot  was  burglarized  by  the  break- 
ing of  a  pane  of  glass  in  the  window,  and 
through  the  opening  thns  made  the  snit  of 
clothes  was  stolen.  Shortly  thereafter  tbe 
defendant  was  seen  wearing  the  suit  of 
clothes,  which  was  fully  identified  as  the  suit 
shipped  by  the  clothing  company  and  stolen 
from  the  depot  at  Osceola.  The  defnidant 
was  a  witness  in  his  own  behalf  and  sought 
to  explain  his  possenslon  of  the  property 
thus  shown  to  have  been  recently  stolen  by 
testifying  that  he  bought  the  clothes  from 
a  i>eddler  about  the  date  of  the  burglary  and 
larceny  charged  in  the  Information.  There 
was  evidence  tending  to  corroborate  the  de- 
fendant and  also  evidence  introduced  by  the 
state  In  rebuttal  tending  to  show  that  the 
defendant  had  made  contradictory  state- 
ments as  to  the  manner  in  which  he  acquired 
the  suit. 

1.  Error  Is  assigned  in  the  refusal  of  tbe 


court  to  give  an  Instruction  In  tbe  nature 
of  a  demurrer  to  the  evidence  at  the  close 
of  the  evidence  for  the  state.  After  the 
court  had  refused  this  instruction,  the  de- 
fendant offered  evidence  in  support  of  bis 
defense,  and  therefore  is  not  now  In  a  posi- 
tion to  have  the  ruling  of  the  court  upon  the 
instruction  asked  reviewed  on  this  appeal. 
Tbe  rule,  alike  In  criminal  and  civil  cases 
upon  this  subject,  Is  that  when  the  defend- 
ant, after  an  unsuccessful  demurrer  to  the 
plalntlfTs  evidence,  Introduces  evidence  In 
support  of  his  defense,  he  thereby  waives 
his  rights  under  the  demurrer.  State  v. 
Meagher,  49  Mo.  App.  571;  State  t.  Martin 
(decided  at  tbe  present  sitting  of  this  coort; 
not  yet  oflaclally  reported)  132  S.  W.  595. 
-The  d^urrer  to  the  evidence  was  not  re- 
newed at  the  close  of  all  the  evidence  In  the 
case.  However,  one  ground  of  the  motion  for 
a  new  trial  is  that  the  verdict  is  against  the 
evidence,  and  the  question  is  thns  fairly 
raised  as  to  the  sufficiency  of  the  evidence  to 
support  the  verdict  upon  the  entire  record. 

Counsel  for  appellant  earn^tly  argues 
that  there  is  no  evidence  In  the  record  to 
prove  ownership  of  the  property  alleged  to 
have  been  stolen  In  Itoe  Callon  at  the  time 
of  the  burglary  and  larceny  charged  In  tbe 
Information,  and  be  urges  that  point  as  en- 
titling appellant  to  a  reversal  of  tbe  Judg- 
ment and  a  new  trial.  The  owner*ip  of 
the  goods  within  the  building  allied  to  have 
been  broken  into  is  not  an  eesoitlal  element 
of  the  offense  of  burglary.  Rev.  St.  1909, 
§  4520;  State  v.  Tyrrell,  98  Mo.  354, 11  S.  W. 
734;  State  v.  Goehler,  193  Mo.  177.  91  S. 
W.  947;  State  v.  Hutchinson,  111  Mo.  ^7, 
20  S.  W.  34.  Although  by  statute  burglary 
and  larceny  may  both  be  charged  in  the  same 
indictment  or  Information,  either  In  the 
same  count  or  in  different  counts,  they  are, 
nevertheless,  r^arded  as  separate  offenses 
and  should  be  treated  as  such  when  so  charg- 
ed. State  T.  Hutchinson,  111  Mo.  257.  20  S. 
W.  34;  State  v.  Hecox,  83  Mo.  537;  State 
V.  Owens.  79  Mo.  620.  From  the  principles 
of  law  announced  In  the  foregoing  aathor- 
ItXea,  it  follows  that,  if  tbe  correctness  of  ap- 
pellant's contention  as  to  the  failure  to 
prove  ownership  as  charged  be  conceded,  tbe 
record  being  otherwise  free  from  error,  the 
only  effect  would  be  to  requires  reversal  of 
the  Judgment  for  the  larceny  and  an  affirm- 
ance of  tbe  Judgment  for  the  burglary.  This 
necessarily  results  because,  while  ownership 
is  an  essential  element  in  a  charge  of  lar- 
ceny, it  la  not  in  a  charge  of  burglary. 
State  V.  Kelsoe,  76  3fo.  BOB;  Stste  T.  Alex- 
ander, 56  Mo.  131. 

It  is  settled  law  that  the  ownership  of  the 
property  stolen  is  an  essential  element  in  a 
charge  of  hirceny  and  must  be  properly  al- 
leged in  tbe  Indictment  or  Information  If  tbe 
name  of  the  owner  is  known,  and  proved  by 
sufficient  evidence,  or  the  conviction  cannot 
be  sustained.  State  v.  Nelson,  101  Mo.  477, 
14  S.  W.  718, 10  L.  R.  A.  39;  State  v.  Lawler.. 
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130  Mo.  867,  S2  8.  W.  079,  61  Am.  8t  Bep. 
675;  State  t.  Goforth,  130  Mo.  111.  37  8.  W. 
Ml;  25  C^c.  125;  2  Blflhop's  New  Crim.  Law, 
i  2788;  3  Qreoileaf  on  Br.  (16th  Bd.)  {  161.. 
In  Greeoileaf  on  Evidence,  anpra,  the  law  as 
to  the  proof  of  ownership  Is  stated  as  fol- 
lows: "As  eTery  larceny  indades  a  trespass, 
which  InvoWes  a  violation  of  another's  pos- 
session. It  Is  essentia]  for  the  proeecator  to 
prove  that  the  goods  were  the  property  of 
the  person  named  as  the  owner,  and  were 
taken  from  his  possession.  The  property  may 
he  either  graeral  or  f9>ecial,  and  the  posses- 
sion may  be  actual  or  constructive;  proof  of 
either  of  these  being  snfiBcIent  to  support  this 
part  of  the  Indictment  For  the  general  own- 
-ershlp  of  goods  draws  after  it  the  1^1  pos- 
session, though  they  were  In  the  actual  cus- 
tody of  a  servant  or  agent;  and  the  lawful 
possession,  with  a  qualified  property  as  bailee 
•or  agMkt;  Is  suffldoit  proof  of  ownership, 
against  a  wrongdoer.  But  it  must  appear 
that  the  goods  wore  stolen  fr<»a  the  prose- 
cutor; and  if  he,  being  a  witness,  cannot 
swear  to  the  loss  of  the  ertldee  allied  to 
have  been  stolen  from  him,  the  prisoner  most 
be  acqnitted."  As  stated  in  the  preceding 
-excerpt  from  Ore^leaf,  the  ownership  neces- 
sary to  support  a  charge  of  larc^y  may  be 
either  general  or  special,  and  the  possession 
of  BDch  owner  may  be  actual  or  constructive. 
It  the  property  stolen  Is  in  the  actual  posses- 
sion of  a  person  other  than  the  general  own- 
er, the  latter  has  a  constructive  possession, 
and  the  ownership  In  such  case  may  be  prop- 
-erly  allied  and  proven  either  In  the  special 
owner,  having  the  actual  possession,  or  In 
the  goieral  owner  having  a  constrnctlve  pos- 
■Mssion  by  reason  of  such  ownership. 

Bearing  the  foregoing  principles  of  the 
law  of  larcmy  In  mind,  let  us  examine  the 
facts  of  the  case  at  bar  In  order  to  determine 
-whethw  or  not  the  evidence  at  the  trial  sup- 
ported the  allegation  In  the  information  as 
to  the  ownership  of  the  clothes  as  laid.  For 
-some  reason  which  does  not  appear,  neither 
Roe  Gallon,  the  allied  owner  of  the  suit  of 
clothes,  nor  Foster,  to  whom  the  clothes  were 
«b^ped,  appeared  as  a  witness  in  the  case, 
and  the  only  evidence  upon  that  issue  is  that 
of  the  salesman  of  the  clothing  company.  He 
testified  that  he  called  upon  the  merchant, 
Foster,  to  sell  him  a  bill  of  clothing;  that 
FostOT  was  not  ready  then  to  buy,  but  expect- 
ed to  make  a  purchase  from  that  company 
later  and  requested  the  salesman  to  sell  his 
clerk  a  suit  of  clothes;  that  the  clerk's  meaa- 
urem^ts  were  taken,  the  goods  selected,  and 
the  price  agreed  upon,  -which  was  the  whole- 
sale price.  In  accordance  with  the  agreement 
nnd  arrangement  thus  made,  the  suit  was  to 
ba  forwarded  by  express  to  Foster,  and  the 
latter.  Immediately  upon  receipt  of  the  goods, 
was  to  pay  the  express  charges  and  send  a 
check  to  the  clothing  house  for  the  purchase 
price.  While  the  suit  was  in  course  of  ship- 
ment and  In  the*  possession  of  the  express 
company  in  the  d^t  at  Osceola,  the  alleged 


larceny  was  committed.  From  the  facts  In 
evidence  and  the  law  applicable  thereto.  It 
Is  clear  that  owuership  could  properly  have 
been  laid  in  the  information  In  the  carrier 
as  special  owner  and  in  actual  possession  of 
the  goods  stolen.  And,  as  delivery  of  tbe 
goods  by  the  vendor  to  the  carrier  is  a  de- 
livery to  the  consignee  unless  the  contract 
of  shipment  provides  to  the  contrary,  the 
possession  of  tlie  carrier  vested  a  eonstruc- 
tlve  possession  in  Foster,  the  consignee,  and 
therefore  the  ownership  of  the  goods  alleged 
to  have  been  stolen  could  have  been  properly 
laid  In  blm.  The  transaction  as  to  the  sale, 
delivery  of  and  paymmt  for  tbe  clothes  seems 
to  have  been  between  the  clothing  company, 
and  Foster,  and,  while  the  suit  of  clothes 
was  ordered  for  Gallon,  we  are  nnable  to  see 
any  evidence  In  the  record  showing  owner- 
ship or  poeaesalon  In  Gallon  sufficient  to  sus- 
tain the  averment  of  ownership  In  the  infor- 
mation. It  follows  that  thore  was  a  variance 
between  the  information  and  the  evidence  as 
to  the  fact  of  ownership.  It  remains  to  be 
considered  whether  such  variance  was  ma- 
terial to  the  merits  of  the  case  and  prejudi- 
cial to  the  rights  of  defendant,  for.  If  not, 
the  judgment  cannot  be  reversed  upon  that 
ground. 

Section  6114,  Rev.  St  1909,  Is  as  follows: 
"Wherever  on  the  trial  of  any  felony  or  mis- 
demeanor, there  shall  appear  to  be  any  vari- 
ance between  the  statement  in  the  Indictment 
or  Information  and  the  evidence  offered  in 
proof  thereof,  in  the  Christian  name  or  sur- 
name, or  both  Ghrlstlan  and  snrname,  or 
other  description  whatsoever,  or  any  person 
whomsoever  therein  named  or  described,  or 
in  tbe  name  or  description  of  any  matter 
or  thing  whatsoever  therein  named  or  de- 
scribed, or  in  the  ownenihtp  of  any  property 
named  or  described  therein,  such  variance 
shall  not  be  deemed  grounds  for  an  acquittal 
of  the  defendant,  unless  the  court  before 
which  the  trial  shall  be  had  shall  find  that 
such  variance  is  material  to  tbe  merits  of 
the  case  and  prejudicial  to  tbe  defense  of 
the  defendant" 

In  tbe  case  of  State  t.  Nelson,  lOl  Mo. 
477,  482,  14  S.  W.  718,  719  (10  L.  R.  A.  39), 
a  case  of  burglary  and  larceny,  owner^lp 
of  the  stolen  property  was  alleged  in  Eliza- 
beth F.  Vanduzer,  while  upon  the  trial  it 
was  shown  by  the  erideuce  that  Gertrude 
Vanduzer,  a  daughter,  whh  lived  with  her 
mother,  and  who  was  over  the  age  of  IS 
years,  was  In  fact  the  owner,  and  that  the 
mother  had  no  Interest  whatever  in  the  jew- 
elry alleged  to  have  been  stolen.  Discussing 
the  facts  in  that  case  and  the  above  statute 
as  applicable  thereto,  this  court  said:  "When 
we  look  at  the  circumstanoea  disclosed  by 
the  evidence,  it  la  very  clear  that  the  vari- 
ance could  not  and  did  not.  In  the  least  prej- 
udice tbe  defendant's  defense.  The  merits 
of  the  case  in  no  wise  depended  upon  the 
question  whether  the  husband  or  the  wife 
was  tbe  owner  of  the  house  burglarized;  nor 
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opou  the  question  whether  the  mother  or 
daughter  was  the  owaer  of  the  Jewelry." 

The  facts  Of  the  case  now  before  us  do 
uot  differ  materially  from  the  Nelson  Case 
BO  far  as  the  question  of  Tarlance  Is  concern- 
ed. What  was  said  in  that  case  as  to  the 
defendant  not  being  prejudiced  by  reason  of 
the  Yarlknce  is  equally  applicable  to  this 
case,  and,  as  the  trial  court  did  not  find  the 
variance  material  to  the  merits  and  preju- 
dicial to  the  defense,  under  the  authority  of 
the  Nelson  Case  we  must  hold  that  the  ap- 
pellant Is  not  entitled  to  a  reversal  of  the 
Judgment  for  the  larceny  upon  that  ground. 

2.  Error  Is  assigned  In  the  giving  of  in- 
structions on  behalf  of  the  state  over  the 
objections  of  the  defendant,  but,  as  no  en.- 
cation  was  preserved  in  the  motion  tor  a 
new  trial  to  the  action  of  the  court  in  giving 
Instructions,  that  question  cannot  now  be 
reviewed  In  this  court  State  v.  Crltee,  215 
Mo.  91,  lU  S.  W.  618;  State  v.  Espenschied, 
212  Mo.,  loc.  dt  222,  110  S.  W.  1072;  State 
T.  Long.  209  Mo.,  loc.  cit  884,  108  S.  W.  85. 

3.  Before  the  instructions  were  given  to 
the  jury,  the  defendant  requested  the  court 
"to  Instruct  the  Jury  fully  upon  all  the  points 
of  law  In  this  case,"  and  again  after  the  in- 
structions were  given  excepted  to  the  action 
of  the  court  in  not  instructing  fuUy  on  all 
quesUons  of  law  in  the  case.  He  did  not  in- 
dicate to  the  court  any  other  question  upon 
which  be  desired  an  additional  instruction 
or  Instructions.  Ap[>eUant  now  contends  that 
the  court  erred  In  not  instructing  the  Jury 
upon  all  questions  of  law  necessary  for  the 
Information  of  the  Jury. 

The  Jury  was  Instructed  by  the  court,  in 
Instruction  No.  1,  that  "under  the  evidence 
in  this  case  you  may  find  the  defendant 
guilty  of  both  offenses,  or  you  may  acquit 
him  of  both  offenses,  according  as  yon  may 
find  the  facts  to  be  from  the  evidence."  No 
Instruction  was  given  authorizing  the  jury 
to  convict  of  one  offense  and  acquit  of  the 
other,  and  the  Jury  was  thus  left  no  alter- 
native but  to  convict  the  defendant  of  both 
offenses  charged,  or  to  acquit  him  of  both. 

The  defendant  was  clearly  entitled  under 
the  law  to  Instructions  upon  each  of  the  two 
offenses  charged  as  fully  as  though  he  bad 
been  tried  separately  for  each  felony.  He 
had  the  right  to  have  the  jury  pass  upon  his 
guilt  or  Innocence  of  each  offense  and  to 
acquit  him  of  either,  unless  he  was  found 
guilty  beyond  a  reasonable  doubt.  This  was 
not  only  his  undoubted  right,  but  It  was  the 
prerogative  of  the  Jury,  regardless  of  wheth- 
er  the  evidence  in  support  of  one  charge  was 
equally  strong  in  support  of  the  other,  and 
r^rdlffls  of  how  unreasonable  and  illogical 
it  might  appear  to  convict  of  one  and  acquit 
at  the  other.  Nelthor  was  this  a  mere  ab- 
stract or  theoretical  right  which  could  not 
In  any  event  have  affected  the  result  of  the 
trial.  For,  as  every  practitioner  well  knows 
{rom  experience,  It  Is  a  common  occurrence, 
when  a  defendant  is  put  upon  his  trial  on 


more  than  one  charge  In  the  same  Indict- 
ment, for  the  jury  to  convict  of  one  and  ac- 
quit of  the  others,  notwithstanding  the  fact 
that  the  same  character  of  evidence  and  of 
equal  probative  force  may  have  been  Intro- 
duced in  support  of  all. 

In  the  case  of  State  v.  Hutchinson,  111  Ho. 
257,  2G4,  20  S.  W.  84,  S5,  this  court,  discuss- 
ing the  question  now  under  consideration, 
said;  "It  Is  made  the  duty  of  the  court  to 
Instruct  the  jury  on  all  questions  of  law 
arising  In  the  case  whether  asked  or  not. 
State  V.  Palmer,  88  Mo.  671.  It  was  clearly 
the  duty  of  the  court  to  Instruct  the  Jury 
upon  the  law  of  both  larceny  and  burglary. 
The  court  did  Instruct  the  Jury  as  to  what 
their  verdict  should  be  In  case  they  found  de- 
fendant guilty  of  burglary  alone,  and  what 
it  should  be  should  they  find  bim  guilty  of 
both  burglary  and  larceny,  but  wholly  omit- 
ted to  Inform  them  that  they  might  acquit 
of  burgl&ry,  and  convict  of  larceny,  and  what 
their  vordict  should  be  In  case  he  should  be 
found  guilty  of  larceny  alone.  In  this  omis- 
sion the  court  committed  reversible  error. 
State  V.  Hecox,  83  Mo.  637,  and  cases  cited." 

It  Is  ably  argued  by  the  learned  AtCom^ 
Cleneral  that  as  the  appellant  excepted  gm- 
erally  to  the  failure  of  the  court  to  instruct 
on  all  the  law  of  the  case,  but  did  not  In- 
timate or  suggest  to  the  court  the  question  of 
law  upon  which  he  desired  further  iDStme- 
tlons,  he  cannot  now  be  heard  to  complain, 
and  the  following  cases  are  cited  In  support 
of  this  contention:  State  v.  West,  202  Mo., 
loc  clt  187,  100  S.  W.  478;  State  v.  McCat- 
ver,  194  Mo.,  loc.  dt  742,  92  S.  W.  684; 
State  V.  Groves,  194  Ho.,  loc.  dt  468.  92  S. 
W.  681;  State  v.  Bond,  191  Mo.,  loc.  dt  663, 
90  S.  W.  830. 

It  Is  the  recognized  law  of  this  state  that 
upon  certain  questions  arising  In  a  criminal 
case,  which  have  been  denominated  "collater- 
al questions"  (State  v.  McKamara,  100  Mo., 
loc.  dt  107,  13  S.  W.  938;  State  v.  Brooks. 
92  Ho.  587,  S  S.  W.  267,  S30),  the  faUure  of 
the  court  to  Instruct  the  Jury  thereon  will 
not  amount  to  prejudldal  error,  unless  an 
Instruction  was  requested  by  the  defendant 
upon  the  subject  However,  the  cases  dted 
and  the  statute  making  it  the  duty  of  the 
court  to  instruct  on  all  questions  of  law  nec- 
essary for  the  informatl<Hi  of  the  jury, 
whether  requested  or  not,  should  not  be  con- 
strued as  meaning  that  the  fallnie  of  the 
court  to  instruct  upon  an  essential  element 
of  the  offense  or  to  give  any  instructions 
whatever  would -not  be  reversible  error  In 
the  absence  of  a  showing  that  the  defendant 
had  expne^j  called  the  attention  of  the 
court  to  the  spedflc  questions  opcm  wUcb  In- 
structions were  desired. 

In  the  recent  case  of  State  v.  Nicholas  et 
al.,  222  Ho.  425, 121  S.  W.  12,  it  waa  InsUted 
by  the  Attorn^  Oeneral  that  the  defendant 
was  not  ta  a  position  on  appeal  to  complain 
of  the  failure  of  the  court  to  instract,  for 
the  reason  that  he  had  not  asked  an  Instnic- 


Digiiized  by  Google 


Moo 


EX  PARTE  SMITH. 


607 


tloD  upon  the  queetton  referred  to.  Answer- 
ing  tbat  contention,  Burgesa.  J.,  speaking  for 
thla  coort,  said:  "But,  aalde  from  all  tills, 
It  was  plainly  the  duty  of  the  court,  by  Its 
instmctions,  to  require  the  jary  to  And  all 
of  tbe  essential  elements  of  an  offense  em- 
braced within  the  cbarge,  and  designate 
to  them  tbe  nature  and  character  of  the 
panlshmeot  they  were  authorised  to  assess." 

It  was  of  Tital  Importance  to  the  defend- 
ant upon  his  trial  for  the  two  felonies  charg- 
ed against  him  that  the  Jury  should  have 
been  authorised  by  a  proper  instruction  to 
conTlct  or  acquit  the  defendant  of  either  of- 
fense, according  as  they  should  find  and  be- 
liere  from  the  fitcts  and  drcumstancee  in 
evidence-  The  defendant  requested  the  court 
at  the  time  to  instruct  the  Jury  upon  all 
questiims  of  law  in  the  case,  excepted  for 
tlie  failure  of  the  court  so  to  do,  and  proper- 
ly saved  his  exceptifHM  Is  the  motion  few  a 
new  trial. 

Because  of  the  failure  of  the  court  to  give 
mich  an  lnstni<^loii,  the  Judgment  ia  re- 
versed, and  the  caiin  remanded. 

6ANTT,  P.  J.»  and  BCBGBS8,  J.,  concur. 


Ss  parte  SMITH. 
(Sopmne  Court  of  MlMouri,  DivMon  No.  2. 
Nov.  2».  ]9ia) 

1.  Statutes  (I  77*)  —  Special  akd  Looax. 
IxAwa— Local  Option  Laws. 

Act  Uarch  27,  1903  (Laws  1903.  pp.  82-84 
lAnn.  St  1906,  IS  6466-^  to  645&-f3]),  "to 
require  the  regiatratlon  of  all  plumbers  in  all 
cities  of  this  state  having  a  popolation  of  more 
than  50,000  Inhabitants,  •  *  • "  provides 
(section  13)  that  the  act  shall  be  inoperative 
nntU  adopted  by  the  city  or  town  t*  which 
it  relates.  Held,  that  the  act,  htlog  a  local 
option  law,  which  may  or  may  not  be  taken  ad- 
vantage of  as  the  people  tii  each  locality  elect, 
and  not  applying  to  tne  whole  state,  is  a  local 
and  special  law,  violative  of  Const  art  4,  8 
53  (Ann.  St  1906,  p.  197),  prohibiting  the  pas- 
sage of  such  lawi^  with  Immaterial  exceptions. 

[Ed.  Note^Tor  odwr  cases,  see  Statutes,  Dec. 
Dig.  S  77.*] 

2.  Statutes  (S  194*)— Oorsibuotioit— BitIiE. 

The  purpose  of  the  rule  that  where  a  par- 
ticular class  IS  spoken  of  and  reneral  words  fol- 
low, the  class  first  mentioned  Is  to  be  taken 
as  the  most  comprehensive,  and  the  general 
words  treated  as  referring  to  matters  ejusdem 

f;enerls  with  such  clsss,  Is  to  ascertain  the  real 
otent  of  the  lawmaker  in  enacting  a  statute, 
and  is  not  a  role  of  abtoffatlon,  does  not  over- 
ride all  other  rules  of  oonstruction,  and  Is  never 
appUed  to  defeat  the  real  purpose  of  the  statute 
as  that  purpose  may  be  gathered  from  tbe  whole 
instrument 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  272;  Dec.  Dig.  8  194.*] 

&  CoKSTXTCnONAI.  LAW  <8  82*>— POLICE  POW- 

n— Bxoulatior  of  PLXniBiifa  Business. 
The  natural  right  to  health,  liberty,  and 
the  punmit  of  happiness  secured  by  the  state 
Gonstitntion  and  Bill  of  Rights  is  not  an  abso- 
lute right,  bat  may  be  restrained  for  the  bene- 
fit of  organized  society  as  a  whole,  and  the 


business  of  plumblns  is  so  Intimately  connected 
with  the  public  betuth,  especially  in  la^  cen- 
ters of  populatiwi,  as  to  be  tbe  proper  subject 
of  police  regulation. 

FEd.  Note.— For  ofiier  cases,  see  Omstitntion- 
al  Law.  Dee.  Dig.  i  82.*] 

4.  MUNICIPAI.  COBFOBATIOnS   (J  58*)— FRTE- 
HOLO  CiTIKS— GBABTER  PoWEBS. 

A  charter  power  of  a  freehold  dty  under 
the  Constitation  of  Mfssonrl  has  all  the  suio- 
tion  of  an  enactment  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Munidpsl 
Oorporations,  Dec.  Dig.  8  68.*] 

6.  LicsNSES  (I  0*}— BnauuTioiv  or  Occupa- 

TION8— RlOHT  TO  LiCENSS  PLITICBINQ  BCSI- 
NBBS. 

St.  Louis  City  Charter,  art  8,  i  26,  cl.  K 
(Ann.  St.  1906,  p.  481^,  gives  the  mayor  and 
municipal  assembly  power  to  license,  tax,  and 
regulate  various  kinds  of  businesses  specified, 
and  to  tax  and  regulate  all  other  bn^nesses, 
trade^  avocations^  or  professions  wliatever; 
clause  6  provides  tiiat  the  municipal  assembty 
shall  have  power  to  secure  tbe  general  health 
of  the  inhabitants  by  any  measure  necessary 
and  to  regulate  tlie  canying  on  of  any  buriness 
which  may  be  dangerous  or  detrimental  to  the 
public  beuth :  and  clause  14  gives  tbe  dty  pow- 
er to  pass  all  ordinances  not  inconsistent  with 
the  charter  or  the  state  laws  as  may  be  expedi- 
ent in  maintaining  the  peace,  good  government, 
health,  and  welfare  of  ue  dty.  Its  trades,  com- 
merce, and  manufactures,  and  to  enforce  the 
same  by  fines  and  penalties.  Held,  that  the  dty 
has  power  by  ordinance  to  license  plumbers,  and 
to  require  applicants  for  the  license  to  pass  an 
exammation  and  to  exact  a  license  fM  of  $1 
per  year. 

[Ed.  Noto^For  otbei  eases,  'see  Uceuses, 
Dec  Dig.  8  6.*) 

6i.  Licenses  (|  6*)— Licensinq  Occupations 
— Valiuitt  of  Obdinancb. 

Such  an  ordinance  not  being  intended  as  a 
revenue  measure,  the  license  not  being  a  tax. 
Kev.  St  1899.  8  8256  (Ann.  St  1906,  p.  3129), 
providing  that  no  munidpality  shall  impose 
a  license  tex  upon  any  business,  avocation,  or 
calling  unless  It  is  specially  named  as  taxable 
In  the  charter  or  such  power  is  conferred  by 
stetute,  does  not  apply  tnezeto. 

[Ed.  Note^-Foz  other  cases,  see  Licmses, 
Dee.  Dig.  8  &*] 

7.  CoNfftmrnoNAi.  Law  (8  230*)— Equal  Pbo- 
TEcnoN  OP  Laws— Due  Pbocess  of  Law. 

The  ordinance  applying  alike  to  every  per- 
son, whether  master  or  employing  plumber  or 
joumeymfui  plumber,  and  oiteratine  equally  up- 
on all  who  come  within  its  piovlsion,  is  not 
violative  of  Const  U.  S.  Amend.  14,  providing 
that  no  state  shall  pass  any  law  denying  to 
persons  the  equal  protection  of  tbe  laws  nor 
deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constltn- 
tlonai  Law,  Dec.  Dig.  §  230.*] 

Habeas  corpus  by  Robort  <X  Smith  against 
one  Dawson.  Petitioner  remanded  to  cus- 
tody. 

L.  A.  Steber,  for  petitioner.  L,  E.  Walthor, 
A.  H.  BoudebuBli,  and  Cbaa.  P.  Williams,  for 
respondent 

GANTT,  P.  J.  The  petitioner  was  fined 
$10  In  the  police  court  of  St  Louis,  and  im- 
prisoned in  the  St  Louis  City  workhouse  for 
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carrying  on  tbe  bnslness  of  a  plumber  with- 
out having  been  licensed  as  required  by  an 
ordinance  of  said  city  numbered  23,007. 

The  speclflc  charge  was  for  a  violation  of 
sections  5  and  10  of  the  said  ordinance.  Sec- 
tion 5  provides  that  apon  satisfactory  proof 
of  the  qualifications  and  fitness  of  the  ap- 
plicant for  a  plumbing  license,  a  board  of  ex- 
aminers of  plumbers  shall  issue  to  him  a 
certificate,  which  shall  entitle  blm  to  engage 
In  or  work  at  the  business  of  plumbing  for 
a  period  of  one  year.  And  no  person  shall 
be  entitled  to  obtain  from  said  board  a  cer- 
tificate of  qualification  as  master  or  employ- 
ing plumber  or  a  Journeyman  plumber  ex- 
cept as  In  the  ordinance  provided,  who  shall 
not  first  have  passed  a  satisfactory  examina- 
tion before  said  board  as  to  his  knowledge, 
experience,  and  skill  In  practical  plumbing, 
house  draining,  and  plumbing  ventilation, 
And  section  10  provides  a  penalty  of  not  less 
than  |10  nor  more  than  $100  for  any  person 
who  shall  engage  in  the  bnslness  of  plumb- 
ing In  said  city  without  having  been  duly 
licensed  as  required  by  the  ordinance. 

The  petitioner  claims  that  this  ordinance 
Is  founded  for  its  authority  on  the  plumbing 
act  of  the  Legislature  approved  March  27th 
(Laws  1903,  pp.  82-84  [Ann.  St.  1006,  <$ 
1  to  6450 — 131),  and  that  said  act  Is  an  uncon- 
fttltutlonal  law  because  it  was  loctJ  and  spe- 
cial end  In.  violation  of  section  53,  art  4,  of 
the  Constitution  of  Missouri  (Ann.  St  1006, 
p.  197);  and  because  the  said  act  was  in  vio- 
lation of  petitioner's  constitutional  right  to 
life,  liberty,  and  property.  He'  also  main- 
tains that  the  ordinance  Is  outside  of  the 
charter  and  statutory  powers  of  the  clt7  of 
St.  Louis,  and  Is  tmreaaonable,  and  therefore 
void. 

On  the  other  hand,  the  city  Insists  tbat  the 
ordinance  is  a  perfect  valid  exercise  of  char- 
ter powers  of  the  city  of  St  Louis,  and  that 
the  business  of  plumbing  is  the  proper  sub- 
ject of  police  regulation.  Glauses  of  the 
charter  of  the  city  of  St  Louis  applicable  to 
this  discussion  are  clause  5  of  section  26  of 
article  3  of  the  (barter  (Ann.  St  1906.  p. 
4812),  which  gives  the  mayor  and  the  munic- 
ipal assembly  the  power  to  license,  tax,  and 
regulate  various  kinds  of  business.  This 
clause  after  ^eclfylng  the  various  kinds  of 
business  further  provides  the  power  to  li- 
cense, tax,  and  regulate  all  other  business, 
trades,  avocations,  or  professions  whatever. 
And  clause  6  of  the  said  section  provides  that 
the  municipal  assembly  shall  have  power  to 
secure  the  general  health  of  the  inhabitants 
by  any  measure  neceesary,  and  to  regulate 
the  carrying  on  of  any  business  which  may 
be  dangerous  or  detrimental  to  the  public 
health.  And  clause  14  of  said  section  26 
of  article  8  gives  the  city  power  "to  pass 
all  ordinances  not  Inconsistent  with  this 
charter  or  the  laws  of  the  state  as  may  be 
-expedient  In  maintaining  the  peace,  good  gov- 
•ernment,  health,  and  welfare  of  the  city,  its 
trades,  commerce  and  manufactures,  and  to 


oiforce  the  same  by  fines  and  penalties  not 
exceeding  five  hundred  dollars." 

1.  As  already  said  the  petitioner  insists 
that  the  ordinance  is  founded  upon  tbe 
plumbing  act  of  March  27,  1808,  and  that 
act  Is  void  because  it  is  not  a  general  law  but 
Is  local  and  ^teclal.  as  it  can  only  be  made 
to  apply  to  cities  having  fifty  thousand  or 
more  Inhabitants.  Tbe  title  of  this  act  de- 
clares U  to  be  a  law  "to  require  the  registra- 
tion of  all  plumbers  in  all  cities  of  this  state 
having  a  population  of  more  than  fifty  thou- 
sand inhabitants,  and  to  provide  for  a  board 
of  examiners  of  plumbers  therein,"  etc.  Thus 
on  Its  face,  It  applied  to  all  cities  in  this 
state  of  the  population  mentioned,  bat  section 
13  of  the  act  provides:  "The  provisions  of 
this  act  shall  be  tnopo^tlve  until  adopted  by 
proper  ordinance  the  city  or  town  to 
which  it  relates."  In  a  word.  In'  eCTect  it  Is 
a  local  option  statute  which  can  only  become 
a  law  when  a  particular  city  makes  it  opera- 
tive therein.  Until  a  city  of  the  class  men- 
tioned adopts  it,  it  is  a  dead  law,  and  it  is 
only  when  the  dty  by  proper  ordinance  does 
adopt  It  that  the  act  itself  and  its  i>enaltles 
as  state  enactments  for  the  first  time  come 
Into  life  and  being.  In  a  word,  this  act  was 
not  a  complete  law  when  it  left  the  hands  of 
the  Legislature.  It  d^nded  upon  the  action 
of  every  city  of  the  population  mentioned 
ther^  whetiier  it  became  a  law  within  such 
city  or  not  "Local  option  laws  have  often 
been  held  to  be  constitutional  in  this  state 
where  the  laws  themselves  were  complete 
enactments  when  they  left  the  L^^lature, 
and  did  not  depoid  upon  any  outside  author- 
ity to  make  than  laws.  But  local  option 
laws — that  Is,  laws  passed  by  the  state — 
which  may  or  may  not  be  taken  advantage  of 
and  utilized  as  the  people  of  each  locality 
elect  so  to  do  or  not  must  apply  to  the  whole 
state,  and  must  confer  upon  the  people  of 
each  locality  a  privilege  of  taking  advanta^ 
or  not  of  those  laws  as  they  see  fit  A  local 
option  law  that  authorizes  the  people  of  only 
a  limited  portion  of  the  statSi  or  of  every  por- 
tion of  the  state  except  specified  parts  there- 
of, to  avail  themselves  of  It  is  not  a  valid 
law,  for  laws  must  be  made  by  the  Legisla- 
ture and  must  be  coextensive  within  the 
territorial  limits  of  the  state  in  respect  to 
tbe  powers  conferred  or  the  burdens  impos- 
ed." State  ex  rel.  v.  Ry.  Co.,  195  Mo.,  loc.  dt 
245,  93  S.  W.  788,  118  Am.  St.  Rep.  661. 

The  language  of  this  act  of  1903  on  its  face 
provides  that  It  shall  not  be  operative  until 
It  is  adopted  by  the  city  or  town  to  which 
It  relates,  and  thus  takes  It  oat  of  the  reason- 
ing upon  which  local  option  laws  have  been 
sustained.  And,  in  our  opinion,  tbe  act  Is 
clearly  unconstitutional  and  void,  nor  can  we 
reject  section  13  and  thus  save  the  enactmoit. 
This  section  gives  character  to  every  part  of 
the  act  and  In  our  opinion  the  act  nevw 
would  have  received  tbe  approval  of  the  Leg- 
istature  without  this  section  in  it,  and  yet 
there  is  not  the  slightest  hint  of  such  a  imd^ 
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leal  cbange  in  the  diaracter  of  tbe  bill  from 
that  iDdicatad  In  Its  tltl&  It  to  not  deemed 
neoenair  to  amplify  reasons  for  holding  the 
act  mtconetltntlonal,  ae  both  the  petitioner 
and  the  ci^  connaelor  concur  in  tbe  view  that 
It  ia  nnconatitntiQnal.  MoreoTer,  it  is  eaa- 
ceded  that  this  act  even  If  ralld  has  never 
been  adopted  and  become  operatlTe  Tlthln  the 
city  of  St  Lonla,  and  hence  it  can  form  no 
basis  for  the  ordinance  which  is  aasalled  by 
the  petitioner  In  this  case.  This  act»  being 
then  ODt  of  tbe  way,  tbe  qoestion  recurs,  is 
It  a  valid  exercise  of  the  Chartw  powers  of 
tbe  dty  of  St  Louis?  Under  the  charter  pro- 
visions quoted  in  the  Btatematt,  the  dty  has 
large  powers  to  license  and  regulate  trades 
and  STOcatlona,  but  It  is  insisted  by  tbe  pe- 
titioner Oiat  because  plumbers  are  not  ape> 
cUically  named  the  dty  has  no  right  to 
license  and  regulate  their  business,  and  be  in- 
vcriECB  the  role  of  ejusdem  goierls,  whldi  re- 
quires that:  "Wliere  a  particular  dass  Is 
epokea  ot,  and  genera!  words  follow,  the  class 
first  mentioned  la  to  be  taken  as  the  most 
comprehenslre,  and  the  general  words  treated 
as  referring  to  matters  ejusdem  generis  with 
sadi  dass."  Broom,  Ijsg.  Maxims  <6tb  Bd.) 
p.  625.  While  this  maxim  has  often  been  ap- 
plied by  this  conrt,  it  has  been  said  that  its 
purpose  was  to  ascertain  the  real  intention 
of  the  lawmaker  and  not  a  rule  of  abroga- 
tion. As  was  well  said  by  Yalllant,  J.,  In 
Bank  T.  R^iley,  161  Mo.  122,  61  8.  W.  088: 
"It  is  not  a  cast-iron  role  ;  It  does  not  orer- 
lide  all  other  rules  of  construction ;  and  it 
Is  never  applied  to  defeat  the  real  purpose  of 
tbe  statute  as  that  purpose  may  be  gathered 
from  the  whole  instrument" 

Judge  Shwwood  in  State  t.  Schudmiann, 
133  Mo.  116,  83  S.  W.  86,  applied  the  role 
ejuadem  generis,  and  spoke  of  It  as  a  "good 
rule  of  c<m8tractlon" ;  but  In  St  Louis  t. 
Wdtzd,  130  Mo.  619,  31  S.  W.  1050,  the  same 
learned  Judge  did  not  find  that  rule  prevent- 
ed his  giving  the  words  "regulate  or  sop- 
press  all  occupations,  professions  and  trades 
not  heretofore  enumerated  of  whatever  name 
and  diaracter"  (paragraph  5,  S  26,  art  Z, 
Charter  of  St  Lools)  their  full  effect  so  as 
to  Include  tbe  poww  to  license  the  bmlness 
of  banlii^  garbage.  See.  also,  St  Louis  v. 
Herthel«  14  Mo.  App.  471;  St  Jos^h  v. 
Lung.  98  Mo.  App.  628,  67  S.  W.  687;  St 
Louis  T.  Bowler,  94  Mo.  680,  7  S.  W.  434; 
Stete  T.  Sehnchmann,  138  Mo.  Ill,  S3  S.  W. 
85,  84  B.  W.  812.  In  our  opinion  the  dty 
under  its  diarter  tiad  the  power  to  license 
and  regulate  the  business  of  plumUng,  unless, 
in  so  doinib  It  violated  the  Gtmstitntlon  of 
the  state  in  interfering  with  tlie  constitu- 
tional ri^t  of  the  defendant  to  his  natural 
rl^ts  to  the  enjtvment  of  the  gains  of  his 
own  industry,  and  deprived  blm  of  ills  prop- 
erty without  dne  ioocms  of  law.  The  natural 
z1|^t  to  faealtli.  Uberl7>  and  pursuit  of  hap- 
piness secured  by  our  C!onstitntton  and  BlU 
of  Rights  is  not  an  absoloto  r^t  The  in- 
dividual must  sacrifice  a  part  of  his  partlcu- 
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lar  Interest  if  the  sacrifice  is  a  neoeswry  one 
in  order  tliat  organized  society  as  a  whole 
shell  be  benefited.  Hib  restraint  of  personal 
action  is  Justified  when  it  obviously  tends  to 
the  protection  of  the  health  and  comfort  of 
the  comnnmlty,  and  the  Individnal^  eonstitn* 
tlonal  right  Is  not  thereby  violated.  While 
there  may  be  some  cases  to  the  contrary,  tbe 
great  wdght  ot  authority  In  tikis  country  Is  to 
the  Bitect  that  the  business  of  plumbing  Is  so 
intimately  connected  with  the  fHibllc  health, 
especially  In  large  centers  of  population  where 
scarlet  fever,  typhoid  fever,  dlpbtherla,  and 
other  diseases  are  apt  to  income  epidemic,  as 
to  be  the  proper  subject  of  pdloe  regulatl<m. 
People  V.  Warden,  144  N.  T.  529,  89  N.  E. 
686,  27  L.  B.  A.  718;  State  v.  Oardner,  58 
Ohio  St  699,  61  N.  B.  186,  41  L.  B.  A.  689,* 
85  Am.  St  R^  785;  Douglas  v.  People,  2% 
111.  596^  80  N.  B.  341.  8  L.  B.  A.  (N.  S.)  1116, 
lie  Am.  St  Bep.  162;  State  v.  Justus,  90 
Minn.  474,  07  N.  W.  124 ;  Stete  t.  Benseu- 
berg,  101  Wis.  172.  76  N.  W.  846 ;  Oaven  v. 
Coleman  (Tex.  Civ.  App.)  96  S.  W.  774.  Tbe 
right  of  a  citizen  under  our  Constitution  to 
follow  any  legitimate  business,  occupation, 
OF  calling  which  he  may  see  fit  to  eaagBLga  In, 
and  to  use  such  right  as  a  means  al  liveli- 
hood, is  folly  secured,  but  It  is  subject  to  the 
paramount  right  of  the  state  to  impose  upon 
the  enjoyment  of  such  a  right  a  reasonable 
regulation  which  the  public  wdftire  may  re- 
quire. In  People  v.  Warden  of  the  Stete 
Prison,  144  N.  T.  629,  89  N.  B.  686,  27  li.  R. 
A.  718,  It  is  said:  "We  know  that  important 
plumbing  work  calls  for  jj^ans  and  designs, 
and  requires  skilled  siqiervislon.  It  la  some 
guaranty  of  these  requlremente  being  met 
that  tlie  plumber,  employed  upon  the  particu- 
lar work  and  who  must  employ  plumbers  and 
asststante  in  carrying  out  the  work  engaged 
upon,  is  competently  certified,  and,  therefore, 
held  up  to  be  skilled  and  capaUe  in  his  busi- 
ness. Tbe  layman  in  his  ignorance  is  oblig- 
ed to  put  some  trust  in  tlie  plumber  he  en- 
gages;, for  the  plumlier's  work  Is  not  only 
one  calling  fOr  the  exercise  of  skill,  but  It 
is  done  in  places  wbidi  are  dark  or  more  or 
less  inacesslble.  The  Legislature  in  creating 
a  system  which  the  qualification  of  plumb- 
ers, who  propose  to  have  work  performed  tqr 
others  under  their  direction,  as  it  seems  to 
me  aids  the  dttsen,  in  an  Importent  degree. 
In  placing  his  confldenoe,  and  furnishes  some 
saf^^uard  agalniM  tbe  performance  of  bad 
and  unsafe  work.  Ttiat  tlie  men  unployed  by 
the  master  plumber  may  prove  untrustworthy . 
In  practice,  or  may  neglect  the  work  commit- 
ted to  them,  certelnly  can  furnish  no  ground 
for  attadtlng  the  purpose  of  this  statute ;  for 
the  presumption  and  the  natural  probability 
are  the  other  way,  that  a  master  plumber, 
who  has  been  cert^ed  by  the  board,  will  ex- 
erctee  care  In  the  sdeetlon  ot  his  employee, 
and  that  be  will  be  competent  to  see  and  cor- 
rect their  faulte  and  omissions.  Ev«t  rea- 
son. In  my  opinion,  whidi  bears  upon  the  dtl- 
sens*  comfort  and  health  demands  that  we 
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snstaln  this  statate  as  a  step  In  the  right 

direction." 

In  State  t.  Gardner.  S8  Ohio  St  699,  51 
N.  E.  136,  41  L.  R.  A.  689,  60  Am.  St  Rep. 
785,  the  Supreme  Court  of  Ohio,  In  coneider- 
ing  the  right  of  the  Legislature  to  regulate 
the  business  of  plumbing,  and  provide  for  the 
license  of  plumbers,  said:  "True  it  is  that 
the  business  of  the  plumber  is  not  ranked  with 
the  learned  professions,  and  that  much  of  bis 
work  Is  mechanical,  merely  calling  for  the 
exercise  of  deftness  of  the  bands  rather  than 
the  possesBfbn  of  sdentlflc  knowledge.  Yet 
a  certain  d^ree  of  training  and  experience 
Is  absolutely  necessary  to  render  one  intel- 
ligent as  to  the  groundwork  of  his  calling  as 
well  aa  competent  and  skillful  In  Its  exercise. 
He  la  required  to  put  into  our  dwellings  and 
public  buildings  tanks,  pipes,  traps,  fittings 
and  fixtures  for  the  conTeyance  of  gas,  wa- 
ter, and  sewage,  which  require,  among  other 
essentials,  the  keeping  out  and  protection 
against  gases  which  are  destructive  of  health, 
and  not  infrequently  of  life  Itself.  That  it 
Is  of  the  highest  Importance  that  the  drain- 
age and  sewerage  of  our  public  buildings  and 
private  tenements  should  be  aa  akillfnlly 
planned  and  executed  as  the  modem  stand- 
ard of  science  admits  would  seem  not  to  be 
open  to  question.  And  surely  it  la  reasona- 
ble to  suppose  that  one  that  has  been  educat- 
ed to  understand  the  scientific  principle  nec- 
essarily involved  in  work  of  this  character, 
and  to  comprehend  the  reasons  and  teachings 
of  experience  upon  which  it  is  based,  and  the 
evil  resnlte  which  may  follow  neglect  to  ob- 
serve it,  will  be  more  likely  to  provide  the 
needful  safeguards  than  one  who  is  Ignor- 
ant upon  the  subject."  We  regard  the  busi- 
ness of  plumbing  as  so  Intimately  connected 
with  the  public  health  and  the  comfort  of  the 
citizens  that  there  ought  not  to  be  any  doubt 
that  its  regulation  falls  Within  the  power  of 
the  Legislature  in  the  exercise  of  its  police 
power.  The  ordinance  does  not  restrain  in- 
dividuals from  working  as  plumbers.  It  sim- 
ply requires  the  man  who  holds  himself  out 
to  do  this  important  work  shall  be  fitted  for 
it,  and  the  ordinance  imposes  no  unreasona- 
ble burdCT  upon  him.  In  this  connection  it 
need  only  be  stated  that  It  has  been  decided 
in  various  cases  in  this  court  that  a  charter 
power  of  a  freehold  city  like  Kansas  City 
and  St.  Louis  under  onr  Constitution  has  all 
the  sanction  of  a  legislative  enactment  by 
the  Legislature.  We  are  of  the  <^lnl6n  that 
the  ordinance  was  clearly  within  the  powers 
of  the  city  conferred  upon  It  by  Its  charter, 
and  that  it  is  perfectly  reasonable  regula- 
tion. That  the  fee  la  this  case  is  a  mere 
license  fee,  being  $1  per  year,  we  think  is 
too  obvloos  for  any  discussion.  It  la  not  a 
tax  In  any  sense  of  the  word  nor  Is  It  in- 
tended as  such.  Its  amount  on  Its  face  dem- 
onstrates that  It  la  simply  enough  to  cover 
the  proper  charges  for  the  issuing  of  the  li- 


cense certificate.  The  ordinance  was  not  In- 
tended as  a  revenue  measure,  and  hence  see- 
tioh  62eS6,  Rev.  St  1899  (Ann.  St  1906,  p. 
3129),  has  no  application  to  it  The  conten- 
tion that  the  ordinance  conflicts  with  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  which  provides  that  "No 
state  shall  pass  any  law  denying  to  persons 
the  equal  protection  of  the  laws,  nor  deprive 
any  person  of  life,  Ulwrty  or  property  with- 
out due  process  of  law,"  Is  we  think  with- 
out basis.  The  ordinance  applied  alike  to 
every  person,  whether  master  or  employing 
plumber  or  Journeyman  plumber,  and  op^ 
ates  equally  upon  all  who  come  within  its 
provisions.  Certainly  the  ordinance  does  not 
operate  unjnstly  against  the  plumben  of  oth- 
er idties  in  this  state.  Section  7  thereof 
provides  for  the  Issue  without  examination 
or  examination  fee  of  a  certificate  to  every 
plumber  desiring  to  work  at  or  engage  In  the 
business  of  plumbing  who  has  been  duly 
licensed  by  the  examining  board  of  any  other 
city  In  the  state.  And  this  right  has  tieen 
accorded  them  by  the  city. 

In  our  opinion  the  petitioner  was  properly 
convicted  for  working  at  the  business  of 
plumbing  without  first  having  been  llcensedt 
and  accordingly  It  is  ordered  that  he  be  re- 
manded to  the  custody  of  the  lawful  keeper 
of  the  workhouse  ot  the  ci^  of  St  Lonla. 

BURGESS  and  EENNISH,  JJ^  coaaa. 


BTAN  T.  FOBDl 

(Springfield  Gonrt  of  Appeals.  Mlaaouil.  Dec 
B,  19ia) 

1.  LncziAiiOH  OF  AonONS  (|  82*)— I^th  of 
Pebson  Bntitlbd  to  Sui^Acnoif  bt  An- 

UIRISTBATOB. 

Where  a  huBband  daring  his  wife's  life 
made  no  adveree  claim  to  a  note  made  payable 
to  both,  and  after  her  death  retained  it  dur- 
ing bia  own  lifetime,  onder  an  agreement  with 
her  that  he  ahouid  collect  the  interest  thereon 
until  hia  death.  Rev.  St  1899,  S  4279  (Ann. 
St.  1906,  p.  2354),  permitting  the  executor  or 
adminiatrator  of  one  dying  before  the  eipira- 
tioQ  of  the  time  limited  for  the  commencement 
of  a  suit  which  he  Is  entitled  to  Institute,  if  the 
cause  of  action  survive  to  such  representative, 
to  commence  such  action  after  the  expiratioa 
of  the  time  limited  and  wltliin  one  year  after 
such  peison'i  death,  did  not  apply  to  bar  an  ac- 
tion oy  the  wife's  administrator  against  the 
husband's  executor  to  recover  the  proceeds  of 
such  note  collected  by  the  latter. 

[Ed.  Note.— For  other  cases,  see  Limltatltm  of 
Actions,  Cent  Dig.  11425, 427;  Dee.  Dig.  1 82.*] 

2.  TBITBTB        94*)  —  CONSTBUOHZn  Tbubt  — 

Failure  n  Dzuvn  Dnn. 

Where,  pursuant  to  an  nnderatanding  be- 
tween the  legal  owner  of  land  and  his  wife,  who 
famished  the  purchase  money,  and  another, 
the  husband  and  wife  conveyed  the  land  to  such 
other,  who,  pursuant  to  such  understanding,  ex- 
ecuted and  acknowledged  a  quitclaim  deed  back 
to  the  wife,  the  latter  oecame  the  eqaitable  own- 
er of  the  land,  though  the  quitclaim  deed  was 
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nerar  delivered  to  her;  iach  other  merely  hold- 
ing the  land  in  trust  for  her  benefit. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  1  143;  Dec.  Dig.  |  94.*] 

3.  Husband  ard  Wm  (|  14*)— Bstatk  bt 
Enttbktt. 

Thera  may  be  an  estate  by  entirety  in  per- 
sonal  property,  and,  as  between  husband  and 
wife,  tne  instmment  creating  audi  estate  need 
not  state  tliat  it  does  lo. 

_[Sd.  Motei^For  other  cases,  see  Husband  and 
Wita,  Dee.  Dig.  I  14.*] 

4.  Husband  and  Wm  ^  14*)— Piopbbit— 
Joint  Ownbbshix^Estatb  bt  SNriBErr. 

Where  a  promissory  note  is  made  payable 
to  husband  and  wife,  they  are  prima  facie  equal 
owners  thereof,  though  it  may  be  shown  uat 
one  ot  them  is  the  leu  owner  and  entitled  to  the 
proceeds. 

[Bd.  Note.— For  oth«r  cases,  see  Hnsband  and 
Wife.  Gent.  Dig.  |  88;  Dec.  IMg.  |  14.*] 

5k  iLFFEAI,  AND  EBKOR  (|  1009*)— FINDING S— 

CoNOLusiTRNEss— Equity  Gases. 

An  appellate  court  is  not  bound  by  the 
trial  court's  findings  in  eqni^  cases,  as  It  la  In 
suits  at  law. 

_[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8970-fiS78;  Dea  Dig.  1 
1009.*] 

6.  Executors  and  Aduinistbatobs  (|  460*)— 
aotionb— sumcdenct  of  evidence. 

In  an  action  by  a  wife's  administrator 
against  the  husband's  executor  to  recover  the 

Eroceeds  of  purchase-money  notes  payable  to  the 
usband  ana  wife  and  given  for  land  purchased 
in  the  husband's  name  with  the  wifes  money, 
evidence  held  to  sustain  a  finding  ttiat  they 
agreed  that  the  snrvivor  of  them  should  have 
the  interest  on  the  note  until  bis  death,  when  it 
o^its  proceeds  should  go  to  the  wife's  dyigh- 

[Ed.  Note^For  other  cases,  see  Ezecutozs 
and  Administrators,  Dee.  Dig.  i  4Sa*] 

Appeal  from  Circuit  Ooart^  Cedar  Coimt7; 
B.  G.  Thurman,  Judge. 

Action  by  C.  P.  Ryan,  administrator  of 
the  estate  of  Snsan  Naadaln,  against  J.  R. 
Ford,  executor  of  the  estate  of  James  S. 
Naudain.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

.  R.  N.  Banister,  for  appellant.  Lee  B. 
Ewlng,  J.  R.  Moss,  and  Fonlke  &  Brown,  for 
respondent 

OBAX,  J.  Tbis  Is  a  suit  by  the  adminis- 
trator <a  the  estate  of  Susan  Naudain 
against  J.  B.  Ford,  the  ezecator  of  the  es- 
tate of  James  8.  Naudain,  to  recover  the 
proceeds  of  a  promissory  note  for  $1,600. 
Tlie  note  was  dated  October  6, 1903,  due  five 
years  from  date,  and  payable  to  James  S. 
Naudain  and  Susan  Naudain.  The  payees 
were  husband  and  wife.  Susan  Naudain 
died  Intestate  in  March,  1907,  and  Jamee  3. 
Naudain  died  testate  In  August  of  the  same 
year.  Tbey  were  married  in  Ullnols  about 
the  year  1878.  Mrs.  Nandaln,  prior  to  her 
marriage,  was  the  widow  of  Barnabas  Col- 
lier, who  died  In  lUincds.  Tliere  was  bofn 
of  tbe  marriage  wltb  CoUler  one  child,  now 
Mary  Dalbm.  Naudain  had  no  children  at 
tbe  time  he  married  Susan  Collier,  and  no 


child  was  bom  of  that  marriage,  and  Mary 
Dalton  is  tbe  sole  descendent  of  her  mother, 
and  is  now  the  wife  of  T.  J.  Dalton.  At 
the  time  of  the  marriage  of  James  and  Su- 
san, the  lattw  owned  or  had  an  interest  in 
about  90  acres  of  land  in  Montgomery  coun* 
ty,  lU.  This  property  came  to  her  from  her 
former  husband,  and  the  evidence  shows 
from  It  she  realised  certain  sums  of  mon^. 
At  the  time  of  the  marriage,  James  owned  a 
team,  some  ta.rm  Implements,  and  claimed 
some  interest  In  50  acres  of  land;  but  he 
was  considerably  In  d^t  In  1880  James 
came  to  Missouri,  leaving  his  wife  and  step- 
daughter in  Dlinois.  At  tlie  time  he  left 
Illinois,  he  bad  notiiing  but  an  ordinary 
team  and  wagm,  and  when  be  reached  Ver- 
non county.  Mo.,  tbe  evidence  does  not  show 
be  had  that  property.  In  1880  he  bought 
80  acres  of  land  In  Vernon  county  at  an 
agreed  price  of  |280.  He  took  the  title  In 
his  own  name,  bat  soon  after  wrote  to  UU- 
nola  to  his  wife  for  mooey  to  pay  on  the 
land.  In  the  spring  of  1882,  Mrs.  Nandaln 
and  her  daughter  came  to  Yemon  county, 
and  the  flimlly  lived  for  several  years  on  the 
SO-acn  tract,  and  until  was  sold  in  1908, 
except  for  a  period  of  about  three  years, 
during  which  time  James  was  in  Oklahoma. 
The  evidence  shows  that  at  dUferent  times 
when  he  lived  on  the  land,  Nandaln  made 
statements  that  bis  wife  bad  paid  for  the 
land,  and  It  wu  bars;  "tliat  ber  money  had 
helped  him  out  in  paying  for  the  land."  The 
evidence  further  shows,  when  the  county  as- 
sessor called  for  the  assessment  of  his  prop- 
erty, James  referred  blm  to  his  wlfft,  fbr  the 
reason  tliat  the  land  bdonged  to  ber.  In 
1890,  under  a  prlw  understanding  and  agree- 
ment, NaudaiQ  and  wife  made,  acknowl- 
edged, and  executed  a  deed  to  the  land  to 
William  G.  Newbwry,  and  sent  the  same  to 
Xewborry  at  Irving,  111.  Tim  deed  was  re- 
ceived by  Newberry,  and,  In  carrying  out  the 
understanding  to  that  i^ect,  be  and  his  wife 
made.  OEecuted,  and  acknowledged  a  quit- 
claim to  the  land  to  Susan  Nandaln.  Tbe 
evidence  does  not  show  that  tbe  deed  to  Su- 
san was  ever  delivered,  only  that  It  was  de- 
posited in  tbe  post  office^  directed  to  James 
Naudain,  But  the  evidence  does  show  that 
the  deed  to  Newberry  was  made  and  deliv- 
ered in  pursuance  to  an  arrangement  made 
by  James  S.  Naudain  with  Mr.  Newberry 
while  the  latter  was  visiting  Naudatai  at  bis 
home  in  188^  and  for  tbe  express  purpose  ot 
putting  the  legal  title  tn  Mrs.  Naudain.  In 
1903  the  land  was  sold  to  the  said  T.  J.  Dal- 
ton for  tbe  loice  of  |3,000,  subject  to  a  deed 
of  trust  for  $760;  The  balance  of  the  pur* 
dmse  money,  except  $300  In  cash,  was  evi- 
denced by  three  promissory  notes,  one  f<n' 
9160,  one  for  ^00^  and  one  for  f 1,600,  each 
payable  to  James  S.  Naudain  and  Susan 
Naudain.  The  first  two  of  the  notes  were 
paid  In  the  lifetime  of  Snsan  Nandaln.  The 
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other  was  collected  by  the  defendant  here- 
in In  February,  1909.  The  plaintiff's  evi- 
dence tends  to  show  that  at  the  time  the 
land  was  8<Hd  and  the  flfiOO  note  executed, 
the  manner  In  which  the  note  and  deed  of 
trust  should  be  drawn  was  discussed  In  the 
presence  of  a  Justice  of  the  peace,  who  pre- 
pared the  deed  and  notes,  and  it  was  final- 
ly agreed  that  the  note  should  be  made  pay- 
able to  both,  and  the  Burrlvor  was  to  have 
the  Interest  on  It  until  death,  when  the  note 
should  pass  to  John  Dalton  and  wife.  The 
reason  for  this  arrangement  was  expressed 
by  a  declaration  of  James  Naudain  to  the 
effect  that  the  property  should  go  to  Mrs. 
DaltfHi  and  John,  as  the  Naudalns  had  noth- 
ing to  do  with  the  accumulation  of  the  prop- 
erty. The  petition  charged  the  relation  of 
the  parties,  and  that  Mrs.  Naudain,  at  the 
time  of  her  death,  was  the  owner  of  the  note, 
that  after  her  death  her  husband  tooli  pos* 
session  of  the  note  and  retained  It  until 
his  death,  and  after  his  death  his  executor 
took  possession  of  the  note  and  collected  It, 
and  prayed  for  Judgment  for  the  amount 
collected.  The  answer  consisted  of  a  general 
denial  and  a  plea  of  the  statute  of  limita- 
tions under  sections  4279  and  4281,  Rev.  St 
1890  (pages  2354  and  2355,  Ann.  St  1906). 
The  evidence  shows,  when  the  case  was 
called  for  trial,  both  parties  agreed  to  try  it 
as  an  equity  case.  The  trial  court  rendered 
Judgment  in  favor  of  the  plaintUf,  and  de- 
fendant appealed. 

The  first  question  to  be  determined  Is  the 
defense  of  the  statute  of  limitations.  Sec- 
tion 4279  provides,  If  any  person  entitled  to 
institute  a  suit  shall  die  before  the  expira- 
tion of  the  time  limited  for  the  commence- 
ment of  the  suit  and  If  the  cause  of  action 
shall  survive  to  his  representative,  his  execu- 
tor or  administrator  may,  after  the  expira- 
tion of  such  time  and  within  one  year  after 
such  death,  commence  such  action,  but  not 
after  that  period. 

The  appellant  relies  on  the  cases  of  Bosen- 
berger  v.  Mallerson,  92  Mo.  App.  27;  Smith 
V.  Settle,  128  Mo.  App.  379,  107  S.  W.  430; 
Reed  v.  Painter,  145  Mo.  341,  46  S.  W.  1089. 
In  each  of  those  cases,  the  statute  of  limita- 
tions was  running  at  the  time  of  the  death 
of  the  person  under  disability,  and  therefore 
it  was  properly  held  that  under  tbe  provi- 
sions of  the  above  section,  the  representa- 
tive was  limited  to  the  period  of  one  year  In 
which  to  Institute  the  suit  In  the  present 
case,  no  statute  of  limitations  was  running 
against  Mrs.  Naudain.  According  to  the 
plaintiff's  testimony,  the  note  was  to  be  re* 
tained  by  Naudain  In  case  his  wife  died  first 
and  he  was  to  collect  the  Interest  on  it  until 
his  death.  There  was  no  adverse  holding 
or  claim  made  by  Naudain  against  her  dur- 
ing her  life,  and  n<me  during  his  lifetime. 
It  Is  therefore  apparent  that  the  statute  has 
no  application. 

If  we  disregard  all  of  the  history  of  the 
facta  down  to  the  time  James  Naudain  con- 


cluded to  have  the  title  to  the  80  acres  of 
land  placed  in  the  name  of  his  wife,  yet 
it  stands  uncontradicted  that  he  Informed 
Mr.  Newberry  that  his  wlfe'a  money  bad 
paid  for  the  land,  and  he  wanted  to  put  the 
title  in  her  name,  and  that  a  deed  was  made 
and  delivered  to  Mr.  Newberry  for  that  pur- 
pose. If  the  deed  from  Newberry  to  Mrs. 
Naudain  was  never  delivered,  the  deed  from 
the  Naudalns  to  Newberry  was  delivered, 
and,  under  the  arrangement  Mrs.  Nandaln 
became  the  equitable  owner  of  the  land,  and 
Newberry  was  simply  a  trustee  for  her  ben- 
efit While  she  was  thus  the  real  owner  of 
the  land,  it  was  sold,  and  the  note  In  contro- 
versy Is  the  proceeds  thertfrom. 

In  this  state  there  be  an  estate  by  en- 
tirety in  personal  property  as  vrell  as  real 
property,  and,  as  between  husband  and  wife, 
in  order  to  create  an  estate  by  the  entire^, 
It  is  not  necessary  that  the  instrument  creat- 
ing it  so  state.  Johnson  v.  Johnson,  173 
Mo.  91,  73  S.  W.  202,  61  L.  R.  A.  166.  96  Am. 
St.  Rep.  486.  It  Is  also  the  rule  that  where 
personal  property  like  a  promissory  note  Is 
made  payable  to  husband  and  wife,  It  is 
prima  facie  evidence  that  they  are  equal 
awn&«  thereof,  and  each  is  entitled  to  a  one- 
half  interest  therein.  Johnson  v.  Johnson, 
supra;  State  ex  rel.  Toebben  v.  Brady,  53 
Mo.  App.  202;  Armstrong  t.  Johnson,  93  Mo. 
App.  492,  67  S.  W.  733;  Walt  v.  Bovee,  35 
Mich.  426;  Tisdale  v.  MaxweU,  58  Ala.  40; 
Tn  Ve  Albrecht,  136  N.  T.  91,  32  N.  E.  832, 
IS  L.  R.  A.  329,  32  Am.  St.  Rep.  700;  Tled- 
man  on  Commercial  Paper,  {  18.  The  courts, 
however,  recognize  the  fact  that  the  note 
payable  to  husband  and  wife  Is  only  prima 
facie  evidence  of  Joint  ownership  therein, 
and  that  proof  may  be  offered  to  show  who 
Is  the  real  owner  and  entitled  to  the  pro- 
ceeds of  the  paper.  State  ex  rel.  Toebbm  v. 
Brady,  supra.  Armstrong  v.  Johnson,  supra ; 
Johnson  V.  Johnson,  supra;  Tledman  on 
Commercial  Paper,  S  18;  McLeod  v.  Venable, 
163  Mo.  536,  63  S.  W.  S47;  McGulre  T.  Allen, 
108  Mo.  407,  18  S.  W.  282. 

■Some  objections  have  been  made  to  the 
BUfiBciency  of  the  evidence  to  establish  the 
agreemrait  between  Susan  and  James  that 
the  survivor  was  to  have  the  interest  on  the 
note  until  death,  and  then  the  note,  or  its 
proceeds,  should  pass  to  the  daughter  of  the 
wife.  It  la  true  this  Is  an  equity  case,  and 
this  court  Is  not  bound,  the  same  as  in  a  suit 
at  law,  by  the  findings  of  the  trial  court 
on  the  facta.  The  physical  facts,  however, 
strongly  corroborate  the  plaintiff's  theory. 
When  Susan  and  James  were  married,  he 
had  practically  nothing ;  but  she  owned  or 
had  an  interest  In  90  acres  of  land  which 
was  owned  by  her  former  husband.  After 
James  purchased  the  tract  of  land  In  Mis- 
souri, he  called  on  her  for  fnnds  to  assist 
him  in  paying  for  it,  or  Improving  It  Wboi 
the  assessor  called  to  assess  the  property, 
he  was  notified  by  James  that  it  belonged  to 
Susan.   On  numerous  occasions  she  claimed 
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the  property  In  James*  presence,  and  her 
ownership  was  nerer  denied.  Under  an  ar- 
rangement with  an  old  friend,  be  ezecated 
the  deed  to  the  latter  for  the  purpose  of 
baTing  the  title  to  the  property  plat^  In 
his  wife's  nam&-  James  had  no  child,  but 
Snsan  bad  one.  At  the  time  the  property 
was  conv^ed  to  the  daughter  and  her  hus- 
band, Susan  was  really  the  ownee  thereof, 
and  the  proceeds  of  the  money  from  the 
sale  of  tbe  real  estate  belonged  to  her.  It 
waa  not  an  unreasonable*  but  a  very  proper, 
thing  for  James  and  Susan  to  provide  that 
tbe  note  waa  to  be  beM,  and.  If  he  survived 
her,  the*  Interest  thereon  should  be  used  to 
sni^MMrt  him,  but.  when  he  died,  the  note 
was  to  lUBs  to  her  daughter. 

The  witnesses  who  testified  to  the  above 
facts  were  not  interested  la  the  restilt  of  tbe 
litU^tlon,  but  were  citizens  who  had  lived 
many  years  In  the  community  where  their 
testimony  was  taken,  and  the  trial  court  be- 
lieved them,  and  there  was  nothing  in  ttielr 
testimony  to  authorize  this  court  to  disbe- 
lieve them. 

In  deciding  this  «iBe,  we  have  not  over- 
looked the  C(mtention  of  the  appellant  that 
the  court  erred  In  admitting  parol  testimony 
to  prove  tbe  contract  between  Mr.  and  Mrs. 
Naudaln,  as  to  tbe  Interest  each  should  have 
la  the  note.  When  the  testimony  was  of- 
fered. It  was  objected  to  on  the  ground  that 
the  contract  was  In  writing,  ^nd  parol  t^ 
tlmony  was  not  admissible  to  vary  or  con- 
tradict Its  terms.  The  ctmtract  between 
James  and  Susnn  was  not  In  writing.  There 
was  a  contract  between  Mr.  and  Mrs.  Dal- 
ton,  the  makers  of  the  note,  and  Mr.  and  Mrs. 
Naudain,  the  payees  thereof;  but  that  con- 
tract did  not  purport  to  be  a  contract  be- 
tween Mr.  and  Mrs.  Xaudain. 

The  Judgment  is  for  the  right  party,  and 
the  record,  being  free  from  substantial  error, 
will  be  affirmed.  All  concur. 


ROSE  V.  FRANKLIN  LIFO  INS.  GO. 

(St.  Lonla  Court  of  Appeals.    Missonri.  Nov. 
29,  1910.    Rehearing  Denied  Dec.  9,  1910.) 

1.  Appkai,  and  Bbbob  (8  273*)— Rbtucw— Ex- 
ceptions—StrmciENCT. 

In  an  action  against  an  insurance  com- 
pany, the  defendant  demurred  to  the  evidence 
at  tbe  close  of  plaintiff's  case  and  at  the  close 
of  the  entire  case.  It  also  attempted  to  raise 
tbe  question  that  the  policy  In  Issue  had  not 
sufficient  net  value  to  support  the  Judinnent 
in  its  motion  for  new  trial.  Held  that,  though 
defotdant  did  not  except  to  specific  findings  of 
fact,  this  practice  was  aafflcient  to  entitle  it 
to  a  review  of  the  action  of  the  trial  court  in 
overmllDg  the  demurrer  to  the  evidence,  to 
which  action  an  exception  was  dnly  taken. 

[EiL  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  8t  1620-1630;  Dec.  Die. 
273.*J 


2.  iNsuBANCB    (I  350*)— FoBnirraBB— NoN- 

PATUINT    OF  Dues— STATUTES— COHSTBUO- 

Tion— Teohnicax.  Tebua. 
^  In  construing  Rev.  St  1899,  S  7897  (Ann. 
St  1906,  p.  37^,  which  provides  that  poli- 
cies shall  not  l>e  forfeited  hy  reason  of  non- 
rayment  of  premiums  where  three-fourths  of 
the  net  value  of  tbe  poUcy  is  sufficient  to  se- 
cure temporary  insurance,  etc.,  "net  value"  is 
a  technical  term,  and  is  to  be  taken  In  its 
technical  sense. 

[Ed.  Note.— For  other  cases,  see  Insnxance, 

Dec.  Dig.  8  350.«]  ^ 

8.  Statutes  (8  176*>— Constbuctios— Qukb- 
TiON  fob  Coubt— Ttcchhical  Tebms. 

In  construing  a  statute,  the  meaning  of 
technical  terms  is  a  question  for  the  court, 
and  it  may  determine  their  meaning  by  consult- 
ing books  of  reference,  or  referring  to  xwrsons 
who  have  knowledge  on  the  subject 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  255;  Dec.  Dig.  8  176.*] 

4.  STATUTKB    (8  192*)— CORSTBOOTIOH— TEOH- 

NicAL  Tebms— Pbiob  Mbanino. 

In  construing  a  statute  containing  tech- 
nical terms,  where  such  terms  had  a  settled 
meaning  before  the  statute  was  enacted,  the 
Legislature  will  be  presumed  to  have  used  such 
terms  to  express  the  settled  meaning. 
_  [Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  270;  Dec.  DigTTT92.*] 

3.  Statutes  (8  236*)— Constbuction— His- 
xoBY— Abuse  to  be  Cobbectbd. 

In  construing  a  remedial  statute,  the  abuse 
to  be  corrected  may  be  considered. 

IBd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  317,  824,  326;  Dec.  Dig.  |  236.*] 

6.  IWSUBANCE     (8  850»)— Pbeioums— "Nbt 

Value"— Statutes. 

The  "net  value"  of  an  Insurance  policy, 
as  computed  under  Rev.  St.  1899,  I  7897  (Ann. 
St  1906,  p.  3752),  is  the  excess  of  the  total 
premiums  paid,  plus  4  per  cent  compound  in- 
terest,  over  the  actuarial  cost  of  insurance. 
_[Bd.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  8  850.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4782-4783.] 

7.  INSUBANCE  (8  350*)- Pbemiums— Net  Val- 
ue—"Gboss  PBEMIUMS." 

"Gross  premiums"  Include  the  net  premi- 
um and  tbe  loading,  usually  Imposed  on  a 
policy,  to  pay  expenses  of  ttie  company  and 
yield  a  profit  to  the  insurer. 

[EH.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  350.*  ' 

For  other  definitions,  see  Words  and  PhraB> 
es,  vol.  8,  p.  7675.] 

8.  iNSUBANCB  (I  350*)— PBEHJDlfS— NKT  VAIt 

u»— Computation— Statute. 

,««<.^°'^*''«JS:?r-  1899,  8  7897  (Ann.  St 
1006,  p.  3752),  tbe  computation  of  the  net 
value  is  to  be  made  upon  tne  premiums  as  paid, 
and  according  to  the  actuarial  cost  of  insurance, 
and  not  upon  an  artificial  standard,  Independ- 
ent  of  the  kind  of  policy  or  rate  of  premium. 

[EJ.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  350.*] 

9.  IHSUBANOB  (8  370*)— AcnoBS  upon  Poli- 
cies— EVIDENCB—  EsPEBT  EVIDENCE—  EF- 
FECT. 

In  an  action  on  an  insnrance  policy,  un- 
der Rev.  St.  1809,  I  7897  (Ann.  St  1008,  p. 
3752),  providing  for  nonforfeiture  because  of 
lapse,  etc.,  the  evidence  of  an  actuary  as 
to  the  net  value  of  a  policy,  based  upon  com- 
putations, founded  on  an  erroneous  construc- 
tion of  the  statute's  requirements  as  to  the 
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elements  of  Qie  computatloiit  web  vhollr  worth- 
less. 

_[Bd.  Note.— For  otlwr  cues^  we  Innuance, 

Dec  Dig.  I  870.*] 

10.  iNstxBANcB     (S  350«)— Premiums— Nit 

Vamjij— Amoont  of  Premiuu. 

In  computing  the  net  value  ot  a  poIic7, 
such  net  value  being  based  upon  the  excess  of 
premiums  actually  paid  over  the  cost  of  in- 
Burance,  the  net  value  la  not  greater  in  pro- 
portion to  the  BmoUoeas  of  the  premium  be- 
cause the  insured  receives  a  greater  benefit  for 
his  mooey,  this  reason  being  supported  by  the 
coastnictfon  of  Rev.  St.  1909,  i  intended 
to  secure  the  solvency  of  insurance  companies 
which  charges  them  as  a  liability  with  a  re- 
serve sufficient  to  meet  all  policy  obligations. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dee.  Dig.  |  SCO.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty ;  James  D.  Bamett,  Judge. 

Action  by  9usie  S.  Rose  against  the  Frank- 
lin Life  Insurance  Company.  From  a  judg- 
mrat  for  plaintur,  defendant  appeals.  Be- 
▼weed. 

This  IB  an  action  on  a  policy  of  life  In- 
surance for  $2,000,  Issued  to  Thomas  M. 
Rose  on  the  2d  day  <tf  Jnly,  190a  The 
plaintiff  la  his  widow  and  the  beneficiary 
In  the  policy.  The  said  policy  contained 
proTlslonB  in  snbstance  as  fbllows: 

"The  Franklin  Life  Insurance  Company 
hereby  promisee  to  pay  $2,000  on  receipt  of 
satisfactory  proofs  of  death  of  Thomas  M. 
Bose,  provided  this  policy  Is  then  In  force, 
to  Snsie  S.  Rose,  If  UtIi^  This  insorance 
Is  granted  In  consideration  *  *  *  of  the 
payment  In  advance  of  986.54  and  of  the 
inyment  of  a  like  amount  on  or  before  the 
second  day  of  July  In  every  year  following 
until  premiums  for  the  term  of  live  years 
have  been  duly  paid;  and  of  the  further 
paymmt  of  the  life  rate  premium  of  $70.80, 
on  or  before  the  date  above  mentioned  In 
every  year  tbweafter  during  the  continuance 
of  this  policy.  In  case  of  d^anlt  of  any 
premium  after  one  full  year's  life  rate  pre- 
mium has  paid  In  cash,  the  company 
will:  (a)  Without  action  of  the  insured  con- 
tlnne  the  full  amount  of  insurance  during 
the  time  spedfled  tn  the  following  table. 
*  *  *  (b)  Upon  due  surrender  of  this 
policy  within  sixty  days  after  such  default, 
issue  a  nonpartidpatlng  paid-np  lite  policy, 
as  specified  in  said  table;  and  after  this 
policy  has  been  in  force  one  year  under  life 
rate,  the  company  will  loan  the  value  stat- 
ed in  the  following  table.  (And  the  policy 
contained  the  table  of  loan,  temporary  or 
continued  Insurance  and  paid-up  insurance 
values  referred  to  in  the  foregoing  provl- 
Biona.)  Failure  to  pay  any  renewal  premlnm 
of  this  contract  will  r^der  it  null  and  void. 
A  grace  of  one  month  will  be  allowed  In  the 
payment  of  premiums." 

At  the  date  of  said  policy.  Thomas  M. 
Rose  was  48  years  of  age.  and  his  age  was 
so  stated  in  the  policy.   He  paid  to  the  de* 


fendant  the  Are  annual  premlnms  of  |S6J(4 
telling  dne  on  the  2d  day  of  Jnly  of  the 
years  1900  to  1904,  Indnsive,  and  no  man. 
He  made  default  of  premlnm,  and  the  policy 
tgr  Its  terms  lapsed  on  Jnly  2,  190S.  After 
such  default  and  lapse  he  lived  2  years, 
10  months,  and  six  days,  dying  May  8,  1908. 
Proof  of  drath  was  waived.  The  trial  was 
to  the  conrt  No  dedaratlons  of  law  were 
asked  or  given.  There  was  a  written  finding 
of  tects  made  pnrsnant  to  request  under  the 
statute.  On  the  some  day  judgment  was  ren- 
dered for  plaintiff  for  ¥1.81&6S,  being  the 
amount  of  the  poli^,  12,000,  with  6  per  cent, 
interest  fhmi  date  ot  suit,  less  three  anpald 
annnol  premlnms  of  $70.80  each  with  6  per 
cent  interest  compoonded  annnally  from  the 
dates  when  they  respectively  become  due. 
After  nnsuccessfnl  motions  for  new  trial  and 
in  arrest,  the  defendant  appealed.  Other 
facts  deemed  necessary  to  be  understood  wQl 
appear  In  the  opinion  proper. 

Jones,  Jones,  Hocker  &  Davis  and  O.  H. 
Avery,  for  appellant  WQllam  A.  Dudley, 
for  respondent 

CAULFIELD,  J.  (after  Stating  the  tects 
as  above).  The  salt  was  brought  and  prose- 
cuted by  plaintiff  npon  the  theory  that  the 
policy,  notwithstanding  the  lapse,  had,  at 
the  time  of  lapsot  a  net  value,  tliree-fourths 
of  which  was  .snificlait  wheu  used  as  a  net 
single  premlnm  (at  contemplated  by  section 
7897,  Bev.  St  1890  [Ann.  St  1806.  p.  8752]) 
to  provide  temporary  insurance  for  the  time 
that  Intervmed  between  lapse  and  d«ith, 
and  the  Question  which  we  de«n  decisive  of 
this  appeal  la  whether  the  policy  had  such 
net  value.  The  defendant  raised  the  question 
by  demurring  to  the  evtdakoe  at  the  close  of 
the  plalnttfTs  case  and  agate  at  the  dose 
of  all  the  evidence^  and  this  was  overruled, 
defendant  duly  en»ptlng  to  such  acticm  of 
the  court  Defoadant  also  attenq>ted  to 
raise  this  question  by  auggestteg  for  the  first 
time  In  Its  motion  for  a  new  trial  that  the 
court  erred  in  curtain  of  its  findings  of  facts. 
Plalntifl  disposes  of  this  suggestion  by  point- 
ing out  that  defendant  did  not  except  to  said 
findings,  and  tiiwefore  cannot  complain  of 
them  as  such.  However  this  may.be,  we  can 
find  no  authority,  and  plaintiff  cites  ns  to 
none,  holding  that  a  teilure  to  except  to  spe- 
cial findings  of  fact  doses  the  door  of  Inveetl- 
gation  as  to  whether  the  trial  court  erred  in 
Ite  rulings  during  the  trlaL  The  failure  to 
except  to  the  findings  will  not  prevent  us 
reviewing  the  action  of  the  trial  court  in 
overruling  the  demurrer  to  the  evidence, 
which  action  was  exc^>ted  to. 

We  are  satisfied  upon  reading  the  record 
that  there  Is  really  no  controversy  as  to  the 
facts.  The  case  upon  said  demurrer  turns 
upon  the  meaning  of  the  term  "net  value" 
as  used  In  the  statute  (secticm  7897,  Bev.  St 
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1S9B).  which  Is  admittedly  applicable,  and  r 
which,  omitting  parts  not  Important  to  this 
controTeny.  Is  In  Bobstance  as  follows:  "Pol- 
icies Nonforfeitable,  When. — No  policies  of 
insurance  on  life  *  •  *  shall,  after  pay- 
ment npon  it  of  three  annaal  payments,  be 
forfltted  or  become  void,  by  reason  of  non- 
payment at  premiums  tboieof,  but  it  shall  be 
sabject  to  the  following  rules  of  commota- 
tton:  The  net  value  of  the  policy,  when  the 
premium  becomes  du^  and  Is  not  paid,  shall 
be  computed  upon  the  actnaries*  or  combined 
experience  table  of  mortality,  with  four  per 
cent  Interest  per  annum,  and  •  *  *  three- 
fourths  of  such  net  Talne  •  •  •  shall  be 
taken  as  a  net  single  premium  for  temporary 
Insurance  for  the  full  amount  writtra  In  the 
policy;  and  the  term  for  which  said  t^po- 
rary  Insurance  shall  be  in  force  shall  be  de- 
termined by  the  age  of  the  person  whrae  life 
la  insured  at  the  time  of  default  of  premium, 
and  the  assumption  ot  mortality  and  Interest 
aforesaid."  O'he  words  "net  Talue"  being 
technical  words  are  to  be  taken  In  their 
technical  sense.  Sutherland.  Statutory  Con- 
struction, I  898 :  section  8067,  Ber.  St  1909. 
Their  meaning  Is  for  the  court  who  may  as- 
cCTtain  their  meaning  by  referring  to  per- 
sons who  have  knowledge  on  the  subject  or 
by  consulting  boc^s  of  reference  containing 
Information  thereon.  Sutherland,  Statutory 
Construction,  i  391.  It  Is  Important  to  ascer- 
tain whether  the  words  had  a  settled  tech- 
nical meaning  before  the  statute  was  en- 
acted, as  In  that  case  we  must  assume  that 
the  legislature  used  them  In  that  sense. 
Ruckmaboye  v.  Mottlchund,  8  Moore  (P.  0.) 
p.  20.  It  will  also  aid  and  should  greatly 
Influence  us  to  a  correct  Interpretation  of  the 
statute  and  the  sense  in  which  It  uses  the 
words  "net  ralue"  to  ascertain  the  mischie- 
vons  practice  or  evil  Intended  to  be  terminat- 
ed or*cured  by  Its  enactment.  Westerman  t. 
Supreme  Lodge  Knights  of  Pythias,  196  Mo. 
670,  711,  04  S.  W.  470,  6  L.  E.  A.  (N.  S.)  1114. 
What  is  known  in  the  language  of  life  in- 
surance as  "net  value,"  or  "reserve"  as  it  is 
sometimes  called,  existed  long  before  either 
by  contract  or  by  statute  any  part  of  it  was 
devoted  to  extended  Insurance.  State  v. 
Vandlver,  213  Mo.  187,  111  S.  W.  911. 

It  seems  that  the  cost  of  Insurance  for  a 
single  year  of  the  insured's  life  is  the  sum 
whldi  the  company  must  actually  receive 
from  the  insured  and  augment  with  Interest 
In  order  to  meet  the  probability  of  the  in- 
sured dying  during  that  year,  according  to 
the  mortality  table.  Such  cost  la  greater 
with  increasing  age  because  the  probability 
of  death  grows  greater.  Thus,  If  a  man  is 
Insured  at  age  99,  the  cost  of  $1,000  In- 
surance, Ignoring  Interest,  would  be  |1,000, 
because  the  table  assumes  that  the  Insured 
will  die  during  that  year.  At  age  9S  the 
cost  Is  9750,  because  the  probability  of  death 
in  that  year  la  less.  At  age  of  43  the  cost  is 
(Hily  $11J!5.  And  It  has  been  said  that  "the 
simplest  form  of  carrying  on  the  business  of 


life  insurance  would  be  for  the  company  to 
charge  the  policy  holder  each  year  with  the 
sum  which  it  costs  to  insure  him  for  that 
year."  Connecticut  Ins.  Co,  v.  Common- 
wealth, 133  Mass.,  loc:  cit  164.  The  insurer 
and  the  Insured  would  be  concerned  only 
with  the  cost  to  be  paid  during  and  for  the 
year  based  upon  the  probability  of  the  In- 
sured dying  that  year.  If  at  the  end  of  the 
year  the  insured  abandoned  the  extract,  he 
would  have  had  his  insurance,  and  the  In- 
surer would  h&ve  been  paid  for  having  car- 
ried the  risk.  The  cost  of  carrying  the  risk 
would  have  exactly  equaled  the  money  paid 
to  cover  it  The  account  between  the  Insurer 
and  the  insured  would  stand  balanced. 

But  the  Insurance  cfHupaules  did  not  fol- 
low that  simple  plan.  It  became  the  general 
practice  to  ascertain  In  advance  what  these 
increasing  yearly  costs  would  average  each 
year  throughout  an  average  life,  and  to 
charge  each  year  such  average  sum.  Neces- 
sarily, under  ttda  practice,  during  the  earll- 
er  years  the  insured  paid  more  than  it  cost 
to  insure  him  for  those  years.  Such  pay- 
ments in  excess  made  In  earlier  years  were 
really  payments  In  advance  by  the  insured  to 
accumulate  a  fund  applicable  to  the  larger 
cost  of  his  insurance  In  later  years.  The 
same  result  might  have  been  obtained  if  he 
had  deposited  the  excess  In  a  savings  bank. 
Hence  tbe  Insurer  has  been,  properly,  we 
think,  likened  to  a  savings  bank  for  the  in- 
sured In  respect  of  this  fund.  New  York  Life 
Ins.  Go.  V.  Statham  et  al.,  98  n.  S.  24,  S5, 
23  L.  Ed.  789;  Connecticut  Ins.  Co.  v.  Com- 
monwealth, 138  Mass.  161,  165.  Augmented 
by  interrat  the  fund  thus  created  swelled  the 
net  premiums  receivable  of  the  future  to 
their  proper  size,  and  made  them  sufficient 
to  meet  the  Increased  cost  of  their  tlm&  Tbe 
statute  under  discussion  is  said  to  have  been 
bwrowed  from  Massachusetts.  Westerman 
V.  Supreme  Lodge  Knights  of  Pythias,  196 
Mo.  670.  711,  94  S.  W.  470.  480  (Q  L.  R.  A. 
IS.  8.1  1114).  The  Supreme  Court  of  that 
state  has  said:  "It  is  this  feature  of  the 
business  (the  excess  payment  accumulation) 
which  gives  existence  to  'net  values'  within 
the  meaning  of  our  statutes;  the  net  value 
of  a  policy  being  represented  by  a  sum  which, 
with  compound  Interest  at  the  rate  of  4  per 
cent,  per  annum,  and  with  the  addition  of 
future  net  premiums,  will  provide  for  the 
payment  of  the  policy  when  it  matures,  ac- 
cording to  the  'combined  experience'  or  ac- 
tuaries' table  of  mortality."  Connecticnt  Ins. 
Co.  V.  Commonwealth,  133  Mass.  161. 

Now  if  nothing  had  occurred  to  mar  the 
relations  of  insurer  and  insured,  and  the 
policy  had  continued  to  its  maturity,  the  In- 
sured paying  premiums  and  the  insurer  car- 
rying the  risk,  this  "net  value"  or  "reserve" 
would  have  been  used  as  originally  contem- 
plated: that  is.  toward  making  sufQcieut  the 
insufficient  payments  of  later  years.  Or  if 
all  insurers  had  returned  tbe  fund  called 
"net  value"  to  Its  owner,  the  insured,  when 
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tiie  Insnrance  contract  ceased  on  account  of 
lafse,  or  If,  as  some  insurers  did  voluntarily, 
all  Insurers  bad  applied  the  fund  toward  pur- 
chasing extended  Insurance  for  the  benefit  of 
the  insured,  then  no  Injustice  would  have  re- 
sulted, and  no  nonforfeiture  law  would  have 
been  needed.  But  the  Insurance  companies 
did  not  all  follow  this  benevolent  and  Just 
practice.  On  the  contrary,  the  appropriation 
of  these  funds,  by  Insurance  companies,  be- 
came a  source  of  considerable  profit  to  them. 
The  savings  of  the  insured  were  frequently 
confiscated.  It  was  to  remedy  this  unfair 
practice  that  the  nonforfeiture  law  was  en- 
acted. Mutual  Reserve  Life  Ins.  Co.  v.  Roth, 
122  Fed.  853,  837,  59  C.  C.  A.  63.  The  insur- 
ance companies  were  to  be  prevented  from 
taking  all  the  money  that  liad  been  paid  In 
excess  by  the  policy  holder  without  giving 
value  for  it  They  were  to  be  compelled  to 
give  bim  temporary  insurance  for  such  a  pe- 
riod beyond  the  lapse  as  three-fourths  o(  the 
fund  created  by  his  excess  of  payments  was 
sufficient  to  pay  for.  The  purpose  was  to 
prevent  the  Insurance  company  taking  some- 
thing it  was  not  entitled  to. 

There  Is  nothing  in  the  definitions  given 
by  the  actuarial  witnesses  In  this  case  con- 
flicting in  the  slightest  d^ree  with  the  fore- 
goli^.  Mitchell,  plalntUTs  only  actuarial 
witness,  said  that  "net  value,"  "as  known 
in  actuarial  sdence,  may  be  variously  de- 
fined." He  then  gives  one  of  the  definitions 
as  follows:  "  'Net  value*  is  the  difference 
between  the  net  single  premium  at  the  at- 
tained age  (the  age  at  which  lapse  occurred) 
and  the  preset  value  at  that  age  of  future 
premiums  recetvabla"  An  analysis  of  this 
definition  shows  that  It  comprehends  the  same 
accumulation  of  excess  premium  payments  we 
have  discussed.  "Net  single  premium"  is 
really  only  the  aggregate  of  the  future  year- 
ly costs  of  the  Insurance,  severally  discounted 
to  the  age  from  which  the  computation  is 
mad&  If  the  net  future  premiums  are  less 
than  said  aggregate  of  costs,  there  will  be  a 
deficiency  or  difference  to  be  made  up.  Ac- 
tuarial science  assumes  that  they  will  not  be 
less  and  there  will  be  no  difference  unless 
the  averaging  system  Is  resorted  to;  that  is, 
unless  the  future  premlunis  are  made  less 
to  average  with  the  earlier  premiums  which 
were  made  more.  The  difference  is  neces- 
sarily equal  to  the  fund  accumulated  from 
earlier  excess  of  payments.  All  of  which  is 
no  mcH-e  than  saying  that  "net  value"  is  "the 
accumulation  of  the  balance  of  past  net  pre- 
miums not  absorbed  In  carrying  the  risk," 
which  last  definition  Is  apparently  recognized 
by  the  actuaries  as  being  equally  correct 
with  the  one  given  by  Mitchell,  to  wbich 
they  all  agree.  Both  definitions  mean  the 
same  thing,  and  followed  as  formulee  pro- 
duce exactly  the  same  result. 

Plaintiff's  actuary,  Mitchell,  corroborates 
our  Impression  by  conceding  that  if  this 
policy  Is  to  be  regarded  as  "term"  insurance 
for  the  first  five  years  (In  which  case  It  Is  as- 


!BRN  BBPORTSB.  Qffc 

sumed  that  there  would  be  no  accnmnlatioa 
from  i»ast  payments  at  the  end  of  the  fire- 
year  term),  with  a  provision  for  renewal  as 
a  whole  life  policy  for  the  remainder,  there 
would  be  no  difference  between  the  net  single 
premium  and  the  future  net  premiums,  and 
hence  no  net  value  to  the  poU(7. 

We  consider  it  well  settled  that  the  net 
value  of  a  policy  under  section  7897  repre- 
sents nothing  but  premiums  actnally  collect- 
ed from  the  policy  bolder  in  excess  of  the 
tabular  costs  up  to  the  time  of  default,  with 
4  per  cent  per  annum  compound  interest 
added.  Connecticut  Ins.  Co.  v.  Common- 
wealth, supra;  Mutual  Reserve  Life  Ins.  Co. 
V.  Roth,  supra;  State  v.  Vandlver,  supra. 

Before  Inquiring  what  was  collected  upon 
this  policy,  we  will  distinguish  between  "net 
premiums"  and  "gross  premiums."  Accord- 
ing to  plaindfl's  actuary,  net  premium  Is  the 
amount  required  to  be  paid  by  the  Insured  to 
meet  the  tabular  cost,  and  is  figured  to  be 
the  exact  amount  required  to  carry  the  in- 
surance from  period  to  period,  (iross  premi- 
um la  the  amount  actually  charged  by  the  in- 
surer under  the  contract,  and  usually  ex- 
ceeds the  net  premium  by  the  addition  of  a 
certain  "loading"  for  the  profit  and  expenses 
of  the  company,  such  as  agents*  commis- 
sions, rent,  taxes,  etc  Actnarily  the  net 
premium  only  should  be  considered  In  com- 
puting net  value.  But  it  bas  been  held,  and 
we  think  rightly,  that  all  the  money  receiv- 
ed by  the  Insurance  company  as  gross  pre- 
miums under  a  policy  must  be  applied  to- 
ward the  payment  of  the  net  level  premi- 
uuH^that  Is,  toward  the  payment  of  the 
tabular  costs  and  the  creation  of  the  re- 
serve, which  the  form  or  class  of  the  poller 
makes  proper — before  any  part  can  be  ap- 
propriated by  the  Insurance  company  for 
profit  or  eXEKnse.  Moore  v.  Insurance  Co., 
112  Mo.  App.  698.  87  S.  W.  988.  It  isSnan- 
Ifest,  however,  that  If  In  the  case  at  bar  the 
entire  amount  received  by  the  Insurance  com- 
pany as  gross  premiums  on  account  of  the 
policy  In  suit  is  thus  applied,  and  still  the 
reserve  or  net  value  created  is  Insufficient. to 
carry  the  policy  from  the  lapse  to  the  death 
of  the  insured,  then  the  plaintiff  cannot  re- 
cover. 

Now,  Mitchell,  the  actuary,  who  was  plain- 
tiff's only  witness  as  to  value,  testified  that 
the  tabular  costs  of  the  f2,000  Insurance  in 
suit  for  the  five  years  for  which  premiums 
were  paid  aggregated  $118.32.  The  gross 
premiums  for  that  period,  paid,  upon  the 
policy,  aggregated  only  $182.70.  This  would 
leave  only  f64.38  excess  of  gross  premlnm 
over  tjie  tabular  cost  This  excess  or  Bur- 
plus  roughly  augmented  by  4  per  cent  In- 
terest compounded — that  Is  to  say,  the  **net 
value"  of  the  policy — ^would  have  amounted 
to  less  than  f73  at  the  time  of  the  lapse 
Three-fourths  of  this  would  have  amounted 
to  954.7S,  all  that  could  have  been  aiq)lied 
under  the  statute  to  the  pun^ase  of  tempo- 
rary Insurance,  even  U  grow  premiDms  wa« 
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treated  as  net  premlnmB.  The  coart  found 
that  the  smalleat  aiqpnnt  necessary  as  a  sin- 
gle premium  to  porchase  temporary  Insur- 
ance of  92,000  from  the  time  of  the  lapse  to 
the  time  when  Rose  died  was  $75.90,  to 
meet  -which  there  was  only  $54.75  available 
under  the  statute.  It  Is  apparent  therefore 
that  three-fourths  of  the  net  value  of  this 
policy  at  the  time  of  the  lapse  was  InsuflB- 
ctent  to  keep  It  alive  after  the  lapse  until 
the  death  of  the  Insured. 

But  plaintiff's  witness,  Mlt(diell,  testified 
that  "the  net  value  of  this  policy,  five  premi- 
ums having  been  paid  and  lapse  occarting,  is 
$173.56.**  a  sum,  we  may  say,  three-fourtiis 
of  which  was  more  than  snfflclent  to  keep  the 
policy  alive  beyond  the  time  when  Rose 
died.  He  frankly  and  voluntarily  stated, 
however,  that  his  answer  was  based  upon 
the  assomptloa  that  the  Missouri  nonfor- 
feiture law  for  the  purpose  of  valuing  the 
policy  creates  a  fixed  artificial  standard  in- 
dependent of  the  kind  of  policy  or  rate  of 
premium.  On  cross-examination  he  explain- 
ed that  he  assumed  that  the  statute  requir- 
ed that  the  net  value  be  figured  upon  all  poli- 
cies as  though  they  were  "ordinary  whole 
life  policies";  1.  e.,  policies  in  which  the  risk 
Is  coincident  with  life,  and  the  premiums  are 
level  and  fixed  and  payable  at  set  Intervals 
throughout  the  continuance  of  the  risk.  He 
conceded  that  while  the  policy  in  suit  does 
not  provide  for  level  premlimis  during  the 
whole  of  life,  and  therefore  was  not  in  fact 
an  "ordinary  whole  life  policy,"  he  had  ar- 
rived at  the  net  value  Riven  by  blm  only  by 
treating  It  as  an  "ordinary  whole  life  poli- 
cy** and  only  by  assuming,  contrary  to  the 
fact,  tbat'It  had  level  net  annual  premiums 
from  the  date  of  the  policy.  He  admitted 
that  this  method  was  not  the  method  of  flg- 
nrlng  net  value  according  to  actuarial  scleuce, 
but  that  he  felt  compelled  to  resort  to  It  by 
bis  construction  of  the  Missouri  nonforfet- 
tnre  law;  that  were  It  not  that  he  so  con- 
strued the  law  he  would  not  answer  that  the 
policy  had  the  value  he  had  Indicated. 

The  United  States  Circuit  Court  of  Ap- 
peals, Eighth  Circuit,  In  an  ably  considered 
opinion  by  Judge  Thayer,  held  that  the  stat- 
ute would  not  fairly  bear  a  ctmatruction  so 
entirely  foreign  to  Its  true  purpose."  Mutual 
Reserve  Life  Ins.  Co.  v.  Roth.  122  Fed.  853, 
59  O.  C.  A.  63.  We  approve  of  that  conclx^ 
Blon.  It  follows  that  tiie  expert  testimony 
of  witness  Mitchell  as  to  the  net  value  of 
the  policy,  being  confessedly  based  upon  a 
false  assumption  of  fact  induced  by  an  er- 
roneons  construction  of  the  law,  is  utterly 
worthlees.  Smith  v.  Telephone,  113  Mo. 
App.,  loc.  clt  443,  87  S.  W.  71. 

But  plaintiff's  counsel  has  evolved  another 
theory  which  we  will  dispose  of.  Roughly 
stated  It  Is  that  inasmuch  as  a  policy  of  In- 
surance Is  an  executory  contract,  and  the  val- 
ue of  the  company's  promise  is  fixed  except 
In  so  far  as  It  Is  reduced  by  the  present  val- 
ue of  the  premiums  to  be  paid  upon  It  by  the 


Insured,  then  the  smaller  the  premiums  the 
greater  the  value  of  the  policy.  In  this  way 
he  would  treat  the  policy  as  one  would  a 
leasehold  estate,  where  the  smaller  the  rent, 
the  more  valuable  la  the  ^tate-  It  Is  true 
that  a  policy  Issued  by,  a  company  solvent 
enough  to  do  business  at  a  loss  would  be 
more  valuable,  In  a  sense,  to  the  lusured,  as 
his  burden  la  made  lighter.  But  It  would 
not  have  a  greater  net  value  within  the 
meaning  of  our  statute,  under  which,  it  seems 
to  us,  the  tendency  is  for  the  premiums  and 
"net  value"  to  diminish  together.  In  return 
for  smaller  premiums  the  Insured  must  in- 
crease his  vigilance  agaiiut  lapse.  The  non- 
forfeiture law  did  not  have  In  mind  reward- 
ing genius  In  bargain  driving.  It  exhausts 
itself  when  It  fulfills  Its  fair  and  equitable 
purpose  of  giving  the  Insured  all  of  the  in- 
surance his  excess  of  past  payments  Is 
sufficient  to  pay  for. 

PlaintlfTs  counsel  also  points  to  the  tes- 
timony of  one  of  defoidant's  witnesses  that 
under  ordinary  valuation  practice,  if  the 
gross  premium  throughout  the  life  of  the 
policy  is  less  than  the  net  premium,  tb&a  to 
the  r^lar  reserve  onnputed  on  the  assump- 
tion that  the  gross  premium  was  at  least 
equal  to  the  net  premium,  must  be  added 
something  to  make  up  the  deficiency.  This 
means  nothing  more  than  that  under  such 
circumstances  the  Insurer  out  of  its  own 
pocket  must  make  up  the  deficiency  In  order 
to  meet  Its  obligation  at  maturity.  To  hold 
that  the  insured  must  have  a  benefit'  in  ex- 
tended insurance  on  account  of  the  company's 
loss  In  that  case  would  violate  the  purpose 
of  our  statute.  And  the  same  reasoning  ap- 
plioB  to  the  departmental  practice  and  stat- 
utes Intended  to  secure  the  solvency  of  In* 
Burance  companies,  such  as  section  6825,  Rev. 
St.  1909.  It  Is  entirely  proper  and  neces* 
eary  that  In  valuing  the  policies  with  a  view 
to  ascertaining  the  Insurance  company's  sol- 
vency or  Its  right  to  do  business  In  this 
state  the  company  shall  be  charged  as  a  lia- 
bility with  the  reserve  proper  to  anticipate 
and  meet  its  policy  obligations,  and  if  a  pol- 
icy does  not  contain  provision  for  the  pay- 
ment of  a  sufficient  net  level  pronium  to 
create  a  proper  reserve,  according  to  the 
form  of  the  policy,  the  company  must  8up< 
ply  the  deficiency  out  of  Its  available  assets, 
and  If  they  are  Insufficient  for  that  purpose 
the  company  is  Insolvent  and  should  not 
be  permitted  to  continue  in  business.  And 
the  company  must  meet  Its  contract  obliga- 
tion to  the  policy  holder,  although  the  con- 
sideration It  exacted  for  assuming  such  ot>- 
llgatlon  was  Insufficient  This  Is  true  with-' 
out  regard  to  our  nonforfeiture  laws.  But 
it  does  not  follow  that  section  7897,  designed 
to  prevent  Insurance  companies  appropriating 
to  their  own  uses  money  in  equity  belonging 
to  the  policy  holder,  should  be  so  construed 
as  to  give  the  policy  holder  extended  Insur- 
ance which  was  not  paid  for. 

As  there  was  absolutely  no  evldenoe  la  the 
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case  tending  to  show  a  snffldent  net  raloe 
to  l^eep  the  policy  In  suit  alive  to  the  time 
of  the  Insured's  death,  defendanf b  demur- 
rer to  tte  eridence  at  the  close  of  all  the 
evidence  should  hare  been  sustained.  We 
are  also  convinced  that  upon  the  nndispnted 
facts  plaintiff  cannot  recover  upon  the  poli- 
cy in  suit 

In  reaching  the  above  conclusions  we  have 
not  taken  the  pains  to  determine  whether  the 
policy  is  a  "term  policy"  for  the  first  five 
years  with  a  privilege  of  renewal  as  an  "or- 
dinary whole  life  policy"  thereafter,  whldi 
theory  Is  so  eam^tly  and  ably  striven  for 
by  the  appellant's  counsel.  We  have  re- 
frained from  doing  so  because  we  consid- 
ered It  unnecessary  In  this  particular  case. 
We  do  not  wish  to  be  understood  as  express- 
ing any  opinion  upon  that  subject 

The  judgment  will  be  reveneA. 

REYNOLDS.  P.  J.,  and  NORTONI,  J., 
concur. 


HALL  V.  McOONBT. 
(Springfield  Court  of  Appeals.   Miaaonri.  Dec 
8,  19ia) 

1.  JUOOHBKT  (i  163*)— DcrAULT—MonON  TO 

Set  Abidk. 

A  motion  to  set  aside  a  default  Judgmeut, 
thongh  made  after  final  judgment,  ia  not  too 
late,  if  filed  at  the  same  term  at  which  the  in- 
terlocutory judgment  and  final  judgment  were 
rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  SOOSM;  Dec.  Dig.  |  1^*1 

Z.  Appeax.  and  EbBOB  (!i  967*)— Discretion 

OF  TbIAI.  COUBT— SBITING  abide  DEPAyLT. 
The  trial  court  has  a  large  discretion  in 
passing  on  a  motion  to  aet  aside  a  default  judg- 
ment, and  an  appellate  court  is  less  apt  to  in- 
terfere with  Its  exercise  when  the  judgment  is 
set  aside  than  when  it  Is  not 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  882S;  Dec.  Dig.  (957.*] 

3.  Judgment  (S  168*)  —  DnrAnLT— SErmra 

Aside— Hbabino. 

Iq  passing  upon  a  motion  to  set  aside  a  de- 
fault judgment  the  court  should  not  weigh  the 
evideiice  with  too  great  exactness,  hat  should 
consider  its  tendency  and  the  apparent  proba- 
'  biltty  of  the  result  of  a  trial  upon  the  merits. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S-323r  Dec.  Dig.  |  163.*] 

4.  Judgment  (J  139*)  — Defaui.t— SETTntG 
Aside— DiscHETiON . 

As  a  rule,  where  an  application  to  vacate 
a  default  judgment  shows  a  good  defense  on  the 
merits  and  a  reasonable  excuse  for  delay  in  an- 
swering and  that  there  has  been  no  substantial 
injur?  therefrom,  the  court's  discretion  should 
be  exercised  in  favor  of  a  trial  on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Jndgment, 
Gent.  Dig.  S{  265-268;  Dec.  pig.  |  139.*] 

6.  Jddoment  (S  189*)  —  I^ETAUia  —  SSTTIirO 

Aside— G  BOUNDS. 

An  action  against  aimellant  and  another, 
«s  copartners,  to  recover  $6,000  for  the  death 
of  a  miner  in  a  mine  operated  by  them,  was 
brought  in  a  county  other  than  that  in  which 
appellant  lived.  When  the  summons  was  served 
00  bim,  he  communicated  with  bis  codefendant 


and  understood  that  the  latter  would  ^ntect 
the  Interests  of  both  in  the  actioa.  When  court 
convened  for  tike  term,  defendant  had  three  days 
in  which  to  answer,  and  an  insurance  company, 
which  had  insured  the  other  defendant  a^ilnst 
such  action,  answered  for  him,  but  not  for  ap- 
pellant and,  while  a  motion  for  security  for 
costs  was  undisposed  of,  plaintiff  on  the  fourth 
day  of  the  term,  dismissed  as  to  the  other  de- 
fendant and  took  judgment  by  de&ult  against 
appellant  for  $6,000.  He  learned  of  the  judg- 
ment on  the  next  day,  and  on  the  day  there- 
after moved  to  set  aside  the  default  The  case 
had  not  been  set  for  trial  on  the  day  on  which 
the  default  judgment  was  taken,  and  plaintiff 
had  not  prepared  for  trial  on  that  day,  and 
would  not  have  been  Inconvenienced  if  the  de- 
fault tiad  been  set'adde.  Held,  in  view  of  all 
the  dieunkstances,  that  the  trial  court  abused 
its  disereti<m  in  not  setting  adds  the  default 
and  pennitting  appellant  to  answer  to  the 
merits. 

[Ed:'  Note.— For  other  case^  see  Judgment, 
DecL  Dig;  I  18».*] 

©.  Judgment  (J  139*)  —  Defattlt  —  SnnNO 
Abide— DisCBETioN  of  Tbial  Coobt. 

The  trial  court's  discretion  io  paaung  on 
a  motion  to  set  aside  a  default  Judgment  is  not 
arbitrary  or  capricious,  but  Is  Judicial,  and 
must  be  exercised  upon  definite  fiicts  from 
which  l^al  inferences  result 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  »  266-288;  Dec.  Dig.  {  139.*] 

7.  JnoGioenT  (|  167*)— DBrAUi:.T— Sbttiho 

ASIDB— CONDITION. 

The  conrt  may  impose  reasonable  condi- 
tions upon  setting  aside  default  judgments. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  |§  326-336 ;  Dec  Dig.  |  167.*f 

8.  MaSTBB  AND  SEBVANT  (|  99*>— iNJUBZn  TO 
SBBVANT— PEBBONS  IdABUi. 

Where  mining  openttions  were  conducted 
by  appellant  and  another  in  the  name  of  the 
latter,  who  had  diarge  of  all  the  operations, 
both  were  properly  joined  as  defendants  in  an  ac- 
tion for  the  death  of  a  miner  while  working  In 
their  mine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  I^.  t  166 ;  Dec.  Dig.  i  99.*] 

9.  Appeal  and  Ebbob  (|  1174*)— Revebsai/— 

CoNDinONS— SttTTINO  ASIDE  DETAULT. 
The  appellate  court  on  reversing  a  dedsioD 
refusing  to  set  aside  a  wault  JndgnMnt  agaiDst 
defendant,  may  require  him  to  answer  to  the 
merits,  and  waive  a  technical  defense,  that  the 
court  did  not  obtain  jurisdiction  over  his  per- 
son. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  S  1174.*] 

Appeal  from  Circuit  Court,  Jasper  Connty ; 
David  B.  Blair,  Judg& 

Action  by  Stella  Hall  against  D.  G:  Mc- 
Couey  and  another.  From  a  judgment  over* 
ruling  a  motion  to  set  aside  a  default  Jnc^ 
ment  against  the  defoidant  named,  he  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  set  aside  the  default  upon  the  con- 
ditions stated,  and,  opon  defendant's  teUoia 
to  perform  sach  condlttmiB,  Jndgmeot  to  ha 
affirmed. 

J.  W.  HcAnttre^  fbr  ax^dlant  B.  A. 
Mooneyham  and  Lbe  Shetdierd,  for  reapond- 

ent 

GRAY,  X  This  Bolt  was  instttuteA  In  the 

circuit  court  of  Jasper  county  by  the  plaln- 


•For  otbsr  casw  see  sane  topic  and  Motion  NUUBSa  In  Dw.  Dig.  ft  Am.  Dig.  Kegr  No.  8«rt«  *  BWr  lUtotsi 
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UfF  against  tlie  f^Pdllaiit  and  one  William 
Burns.  The  pnrpose  of  the  salt  was  to  re- 
cover damages  for  the  death  of  plaintiff's 
faasband,  who  was  killed  In  a  mine  owned 
b7  the  appellant  The  petition  alleged  that 
the  appellant  and  one  Wllltam  Burns  were 
partners,  engaged  In  mining  for  lead  and  sine 
«re8  In  Jasper  connty;  that  plaintiff's  hus- 
band was  In  the  employ  of  both  of  said  par- 
ties and  was  killed  In  defendant's  mine  by 
reason  of  certain  alleged  negligent  acts  of 
the  defendant.  The  defendant  Bnms  lived 
in  Jasper  connty,  and  the  defendant  McGoney 
In  JwHison  connty.  Personal  serrlca  was 
had  on  both  defendants.  The  defendant 
Bnms  appeared  and  filed  an  answer,  and 
also  a  rnotlcm  to  reqnire  Uie  plaintiff  to  give 
«ecarity  for  tlie  costs  of  the  suit  While 
that  motiisk  remained  undisposed  of,  and  on 
the  4th  day  of  the  term,  the  jdalntlfl  dismiss- 
ed the  cause  as  to  the  defndant  Bnms,  and 
obtained  a  default  Judgment  against  the  ap- 
pellant,  who  had  failed  to  answer.  A  Jury 
was  waived,  and  the  plaintiff  Introduced  evi- 
dence as  to  the  age  <tf  hv  husband,  One  con- 
dition of  his  health  at  the  time  he  was  killed, 
and  the  vra^BB  he  was  receiving  and,  after 
the  Introduction  of  said  evidence,  the  court 
rendered  a  Judgment  against  the  appellant  in 
the  sun  of  |6,00a  Two  days  after  the  ren- 
dition of  said  Judgnient,  the  appellant  ap- 
peared and  filed  his  motlcm  to  set  the  same 
aside.  The  coort  heard  testimony  on  the  mo- 
tion, and  also  received  a  number  of  aflMavits, 
and  overruled  the  motion.  From  the  Judg- 
ment overruling  the  motion,  ttie  defoidant 
MeConey  appealed  to  this  court 

^nie  facts  relating  to  the  merita  of  the  mo- 
tion are  about  as  follows:  The  defendant 
Bums  was  an  onployfi  of  the  appellant  and 
was  opmttlng  a  lead  and  alnc  mine  In  Jas- 
per county  in  his  own  name.  The  evidence 
discloses  that  the  appellant  had  a  mining  li- 
cenee  from  the  owner  of  a  tract  of  land  to 
mine  the  premises  for  lead  and  dnc  ores; 
that  some  difference  existed  between  the  own- 
er and  the  appelant,  and  the  owner  attonpt- 
ed  to  totteM  the  rights  of  the  appellant  to 
mine  the  pmalBes  under  the  license.  While 
matters  were  stuiding  In  this  condition,  Mr. 
Bums  roistered  on  the  lots  with  the  con- 
aeat  of  the  owner  and  continued  the  mining 
operationB  of  the  appellant  tliereon.  Bums 
was  an  employA  of  the  appellant,  and  receiv- 
ed nothing  for  his  services  but  a  aalary,  and 
had  no  interest  whatever  in  the  mining  prop- 
erty. Bnms  procured  accident  Insurance  in 
his  own  name  to  protect  him  against  dam- 
age suits  institnted  by  miners  on  account  of 
personal  Injuries  received.  The  premium  for 
the  insurance  was  paid  frmn  the  fnnds  be- 
longing to  the  aivwllant 

Plaintiff's  husband  was  killed  on  the  11th 
day  of  Febniary,  1910,  and  this  suit  was  in- 
stituted for  the  April  term  of  the  circuit 
court  of  Jaffpra  county  for  that  year.  When 
the  summons  was  served  on  the  appellant  at 
Kansas  City,  he  wrote  to  Burns  about  the 


suit  and  the  posltloi  Che  insurance  eonqiany 
would  likely  take  as  to  its  llaUllty,  on  ac- 
count of  the  fact  that  the  appellant  was  the 
sole  owner  of  the  mine.  It  appears  indirect- 
ly from  the  testimony  that  notice  of  the 
death  of  plaintiff's  husband  was  i^ven  to  the 
accident  Insurance  oompai^,  and  that  com- 
pany employed  Mr.  Spencer,  of  Joplln,  to 
look  after  the  case  In  Its  behalf.  Bums  wmt 
to  see  Spencer  about  the  defense  of  the  case, 
and  there  Is  a  difference  In  the  testimony  of 
^lencer  and  Bums  as  to  what  took  place  at 
that  time.  In  any  event.  Spencer  afterwards 
wrote  to  Bnms  t^t  he  vrould  file  an  an- 
swer for  him  alone  in  the  cause^  wbldi  was 
afterwards  done. 

It  fully  appears  from  the  evidence  that 
Oie  mtire  management  and  control  of  Qie 
mine  was  intrusted  to  Bums  by  the  appel- 
lant It  aiveais  f»>m  tibe  affidavit  <^  the 
ai^laut  that  he  telephoned  to  Bnms  to  em- 
iHqj  m  lawyw  to  defend  the  case,  and  that 
afterwards,  and  on  the  first  day  of  the  April 
term  of  cour^  Bums  tdeph<nied  him  that  he 
had  empl<^ed  counsA  and  he  would  attraid 
to  the  case  and  notify  him  when  the  case 
was  set  for  trial. 

Appelant,  at  the  hearing  oa  the  motitm, 
offered  testimony  to  the  effect  that  one  Oscar 
Rhodes  had  full  and  exclusive  charge  of  the 
underground  workiiqpB  In  the  ndne,  and  at 
his  own  expense  was  to  inspect  the  walls  and 
roof  of  the  mine  and  ke^  the  same  In  a  rea- 
sonably safe  condltlmi ;  that  said  Bhodes  was 
to  furnish  die  powdw,  pay  for  all  appliances 
necessary  for  breaking  the  dirt  and  carrying 
the  same  to  the  bottom  of  the  shaft  to  be 
hoisted  to  liie  surface;  that  said  Bhodes  had 
the  sole  power  to  hire  and  dlscbarge  all  men 
who  worked  In  said  mine;  that  defendants 
had  no  control  over  that  Question  in  any 
way;  and  that  plaintiff's  husband  was  an 
employ^  of  Rhodes  and  was  not  an  wnployd 
of  either  of  the  defendants. 

In  support  of  tiie  offldavlta  of  the  appel- 
lant and  Boms  as  to  the  contract  between- 
Rhodes  and  Bums,  the  defendant  offered  the 
affidavit  of  Owar  Rhodes,  also  affidavits  at 
several  other  employto  In  the  mine.  And 
the  plaintiff,  In  suj^tort  of  her  contention,  of- 
fered affidavits  of  four  of  the  employes  that 
Bhodes  was  sin^dy  the  ground  boss  and  an 
enipI(^A  of  the  defendants.  The  affidavits 
filed  by  defendant  included  affidavits  of  two 
<rf  tbB  same  persona  whose  affidavits  were 
filed  by  the  plaintiff,  but  made  two  days  later 
than  the  affidavits  filed  by  plaintiff.  The 
plaintiff  malntalna  that  the  motion  was  not 
timely,  as  it  was  made  after  final  Judgment 
had  been  rendered,  and  In  support  of  her 
contention  relies  on  the  following  cases: 
BUUngham  v.  Commission  Co.,  116  Ma  App. 
167,  80  &  W.  866 ;  Mathews  v.  Cook.  85  Mo. 
286;  and  Bumes  v.  Bnmes,  61  Mo.  App. 
617.  In  each  of  the  cases  above  dted,  there 
was  an  interlocutory  Judgment  by  default 
taken  at  one  term  and  final  Judgment  at  the 
next  The  motions  to  set  aside  the  Judgment 
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were  not  filed  at  the  term  the  default  jadg- 
ment  was  entered,  but  after  final  judgment, 
and  the  court  held  they  were  too  late.  In 
Harkness  v.  Jarvis,  182  Mo.  231,  81  S.  W. 
440,  it  Is  expressly  held  that  a  motion  to  set 
aside  a  jadgmeht  may  be  filed  any  time  dur- 
ing the  term  at  which  the  Judgment  was  ren- 
dered. In  the  late  case  of  Miller  t.  Craw- 
ford, 140  Mo.  App.  711,  12C  S.  W.  984,  the 
authorities  relied  on  by  plalDtlfif  and  above 
cited  are  reviewed,  and  It  is  there  held  that 
they  do  not  apply  to  a  case  wherein  the  mo- 
tion to  set  aside  default  Judgment  was  filed 
at  the  some  term  in  which  the  Interlocutory 
and  final  Judgment  was  rendered. 

By  reference  to  the  cases  of  this  and  other 
states,  it  will  be  seen  that  the  trial  court  la 
invested  with  large  discretion  In  determining 
a  motion  to  set  aside  a  default  Judgment 
And  it  is  well  settled  that  the  appellate  court 
is  less  apt  to  Interfere  with  such  discretion 
when  the  Judgment  was  set  aside,  than  when 
it  was  not.  This  Is  upon  the  theory  that, 
when  the  Judgment  is  set  aside,  the  cause  Is 
reopened  and  Justice  will  yet  be  done  on  the 
merits  between  the  parties.  Harkness  v. 
Jarvis,  182  Mo.,  loc.  cit.  241,  81  S.  W.  446 ; 
Helm  v.  Bassett.  9  Mo.  65 ;  Yates  v.  Shanklln, 
85  Mo.  App.  360;  Longdon  v.  Kelly,  51  Mo. 
App.  572.  If  the  defense  shown  by  the  ap- 
pellant in  his  evidence  and  affidavits  in  sup- 
port thereof  should  be  established  by  the  evi- 
dence, then  he  was  not  liable  for  the  judg- 
ment of  $6,000  rendered  in  this  case.  And 
for  the  purpose  of  this  motion  the  court  will 
not  weigh  the  evidence  wl'th  too  great  exact- 
ness, but  will  take  into  account  the  tendency 
of  the  evidence  and  the  apparent  probability 
of  the  result  of  the  trial  upon  the  merits. 
Farmers'  Exchange  Bank  v.  Trester  (Iowa) 
124  N.  W.  793 ;  State  Ins.  Co.  T.  Granger,  62 
Iowa,  272,  17  N.  W.  504. 

The  facts  in  the  case  show  that  the  appel- 
lant did  not  live  in  the  county  In  which  the 
suit  was  commenced.  The  petition  alleged 
tliat  he  and  his  codefendant  were  operating 
the  mine  as  partners,  and  It  was  a  Joint  suit 
against  both  of  the  defendants,  the  object  of 
which  was  to  secure  a  Judgment  of  $6,000 
against  them  both.  When  the  summons  was 
served  upon  the  appelant,  be  took  the  mat- 
ter up  with  his  codefendant  and  relied  on 
talm  to  bire  an  attorney  and  defend  the  suit, 
or,  In  any  event,  the  testimony  shows  that 
it  was  intended  that  the  codefendant  should 
not  only  protect  bis  own  interests,  but  the 
interests  of  the  appellant.  When  court  con- 
vened for  the  term,  the  defendants  had  three 
days,  under  the  law,  In  wblcb  to  plead  to 
the  petltiw.  The  insurance  company,  under 
an  arrangonent,  filed  an  answer  for  one  of 
the  defendants,  but  not  for  the  appellant 
In  additicHL  to  the  answer,  a  motion  for  se* 
cnrlty  for  costs  was  filed,  and  while  this  was 
undisposed  and  because  there  was  an 
opportunl^  to  obtain  a  Judgment  against 
the  appellant  by  default  on  the  first  day  of 
the  term  after  the  time  given  him  to  answer 


bad  expired,  the  plaintiff  dlsmlitsed  her  salt 
as  to  Bums  and  took  Judgmoit  tfy  default  In 
the  sum  of  $6,000  agahist  the  appellant  The 
appellant  received  notice  of  this  unexpected 
disposition  of  the  lawsuit  on  the  next  day, 
which  was  the  15th  day  of  April,  and  on 
the  16th  day  of  April  he  filed  his  motion  to 
set  aside  the  Judgment  by  default.  It  does 
not  appear  in  the  record  that  the  case  was 
set  for  trial  on  the  fourth  day  of  the  term, 
and  it  is  not  claimed  that  plaintiff  had  sub- 
poenaed witnesses  and  bad  prepared  for  trial 
on  that  day.  In  fact,  it  is  not  shown  that 
plaintiff  would  have  suffered  any  Inconven- 
ience or  delay  In  the  trial  of  her  case  if  the 
court  had  set  aside  the  default  Judgment 
It  was  early  in  the  term,  and  plenty  time  to 
try  the  cause  on  Its  merits  remained  before 
the  adjournmoit  of  the  court. 

The  general  rule  Is  that,  where  the  appll* 
cation  discloses  a  good  defense  on  the  mer- 
its, and  a  reasonable  excuse  for  delay  is 
shown,  and  no  substantial  injury  has  resulted 
from  such  temporary  delay,  the  court  should 
exercise  its  discretion  in  favor  of  the  trial 
on  the  merits.  Tucker  et  al.  t.  Insurance 
Co.,  63  Mo.  588 ;  Stont  v.  Lewis,  11  Mo.  438 ; 
Judah  V.  Bogan,  67  Mo.  252;  Barto  v.  Sioux 
City  Elec.  Co.,  119  Iowa,'  179,  93  N.  W.  268; 
Baxter  v.  Chute,  50  Minn.  164,  52  N.  W.  379, 
36  Am.  St  Rep.  633;  McMnrran  v.  Bourne, 
81  Minn.  B15,  84  N.  W.  338;  Walsh  r.  Boyle, 
94  Minn.  437,  103  N.  W.  506;  Miller  v.  Oarr, 
116  Cal.  378,  48  Pac.  324,  58  Am.  St  Rep. 
ISO;  Braseth  v.  Bottineau  Co.,  13  N.  D.  344, 
100  X.  W.  1082;  Lawler  v.  Bashford-Bunnls- 
ter  Co.,  5  Ariz.  94,  46  Pac.  72;  Morse  v.  Cal- 
lantlne,  19  Mont.  87,  47  Pac.  635;  Evans  r. 
Terrell  (Tex.  Civ.  App.)  95  S.  W.  684. 

The  facts  in  the  case  of  Morse  t.  Callan- 
tlne,  supra,  are  almost  identical  with  the 
facts  in  tbe  present  case.  In  that  case  a  de- 
fault judgment  was  entered  against  one  of 
two  defendants.  The  defendant  against 
whom  tbe  Judgm^t  was  entered  liad  not  an- 
swered, but  he  had  reason  to  believe  that 
his  codefendant  would  look  after  the  case 
and  employ  counsel  to  attend  to  it  for  botb 
of  them.  The  defendant  intnuted  to  look 
after  the  case  filed  an  answer  for  himself 
containing  an  absolute  defense  to  the  plain- 
tiff's case,  and  which,  If  true,  was  a  defuiae 
for  both  defendants.  Upon  tbe  filing  of  this 
answer,  the  plaintiff  dismissed  the  action  as 
to  him,  and  took  Judgment  by  default 
against  the  other.  As  soon  as  the  other 
defendant  learned  of  tlie  default  Judgmoi^ 
he  took  inmiediate  steps  to  have  It  set  asider 
and  It  was  held  that  the  court  erred  In  re- 
fusing to  set  aside  the  judgment 

It  has  been  frequently  held  that,  where 
an  attorney  abandons  the  prosecution  or  de- 
fense of  bis  client's  cause  without  notice  to 
such  client,  a  reasonably  suffldent  length  of 
time  to  enable  him  to  secure  other  counsel 
should  be  glvra  before  judgmat  Is  taken 
against  him,  and,  if  judgmeut  Is  rendered 
without  giving  him  such  tlm^  It  ttOl  be  ast 
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aside  upon  a  showing  of  Boch  tactL  Brana 
T.  Terrell,  snpra. 

We  cannot  see  wtff  the  same  mle  should 
not  hpplj  to  the  facts  In  the  present  case. 
The  insurance  carried  by  the  defendant 
Bnms  was  paid  for  by  the  money  of  the  ap- 
pellant, and  Bums  was  Intrusted  by  the  ap- 
pellant to  look  after  the  defense  of  the 
case.  Instead  of  so  doln?,  he  filed  a  motion 
for  security  for  costs  and  an  answer  for  hlm- 
wtlt  only,  and  permitted  Judgment  to  go 
against  the  appellant  by  default  as  soon  as 
the  case  was  dismissed  as  to  himself. 

Id  Baxter  v.  Chute,  supra,  the  suit  was  up- 
on a  promissory  note  against  several  defend- 
ants. One  defendant  consulted  an  attorney, 
by  whom  he  was  advised  that,  If  the  other 
defendants  answered,  it  would  not  be  neces- 
sary for  him  to  do  so,  and  that  plaintiff 
could  not  take  Judgment  against  him  for  a 
greater  amount  than  should  be  recovered 
against  his  codefendants.  Relying  upon  this 
advice,  and  learning  that  his  codefendants 
had  Interposed  the  defense  of  usury,  he  did 
not  defend,  and  Judgment  was  render^ 
■against  htm  for  default  of  an  answer. 
Learning  this  fact,  he  moved  promptly,  with- 
in six  days  after  the  expiration  of  the  time 
for  answering,  to  have  the  Ji^lgment  set 
■  aside.  The  motion  was  denied,  and  he  ap- 
pealed to  the  Supreme  Court  of  lUnnesota. 
And  in  that  court  the  judgment  was  re- 
versed, and  In  so  doing  the  conrt  said: 
''There  waa  no  apparent  reasm  for  doubt  as 
to  the  facts.  The  appellant  was  not  person- 
ally at  fault  As  must  be  considered  for  the 
purposes  of  the  motion,  he  bad  a  good  de- 
fense, which  was  the  same  as -that  made  by 
the  other  defendants.  It  waa  only  by  reason 
of  the  mistaken  advice  of  the  attorney  that 
the  appellant  suffered  default  The  time  for 
answering  had  only  recently  expired.  The 
granting  of  It  would  not  have  delayed  the 
trial  of  the  cause,  nor  have  prejudiced  the 
plaintiff  la  any  other  way  than  by  requiring 
her  to  try  her  case  on  the  merits,  as  to  this 
appellant  as  she  waa  to  do  as  to  his  code- 
fendants." 

The  discretion  left  with  the  trial  court  In 
such  matters  is  not  an  arbitrary  or  caprl- 
ciouB  one,  but  legal  and  Judicial,  resting  up- 
on the  facts  and  guided  by  them  and  the 
law,  so  that  substantial  equity  and  Justice 
may  be  done,  This  discretion  can  find  Its 
right  only  to  operate  upon  a  certain  state- 
ment or  finding  of  facts  from  which  the  law 
draws  Its  inferences.  As  said  In  Bailey  v. 
Xaaffe,  29  Cal.  423:  "The  discretion  intend- 
ed, however,  is  not  a  capricious  or  arbitrary 
discretion,  but  an  impartial  discretion,  guid- 
ed and  controlled  in  Its  exercise  by  fixed  le- 
gal principles.  It  Is  not  a  mental  discre- 
tion, to  be  exercised  ex  gratia,  but  a  legal 
discretion,  to  be  exercised  In  conformity 
with  the  spirit  of  the  law,  and  In  a  manner 
to  subserve,  and  not  Impede  or  defeat,  the 
ends  of  substantial  Justice.  We  do  not  wish 


to  be  understood  as  holding  any  views  which 
will  permit  a  party  to  trlfie  with  the  rules 
of  practice  of  the  court ;  but  the  admlnlstra- 
tl<Hi  of  the  law  should  be  so  carried  on  as 
not  to  be  a  denial  of  Justice.  The  trial  court 
doubtless  acted  in  the  utmost  good  faith; 
but  our  conclusion  is  that  his  act  constituted 
an  abuse  of  discretion,  and  the  Jndgmrat  ap- 
pealed from  should  be  vacated  and  set 
aside." 

The  appellate  courts  of  this  state  have,  In 
a  number  of  cases,  reversed  the  Judgment  of 
the  trial  court  overruling  a  motion  to  set 
aside  Judgments  by  default  Stout  v.  I^ewis, 
11  Mo.  438;  Tucker  v.  Insurance  Co.,  63  Mo. 
688;  Judah  v.  Hogan,  67  Mo.  252.  In  Stout 
V.  Lewis  the  defendant's  attorney  was  not 
present  when  the  case  was  called  for  trial, 
and  Judgment  by  default  was  rendered.  The 
facta  showed  that  he  had  been  In  court  that 
day,  and  another  cause  was  on  trial.  He 
left  the  courtroom,  and,  while  he  was  away, 
the  pending  suit  was  compromised,  and  Judg- 
ment by  default  rendered  in  his  client's 
cause.  A  motion  to  set  aside  the  default  was 
filed,  the  same  was  overruled,  an  appeal  was 
taken,  'and  the  judgment  was  reversed.  The 
court  In  excellent  language  discusses  the  dif- 
ference between  a  case  In  the  appellate  court 
wherein  the  trial  court  set  aside  the  Judg- 
ment, and  where  it  permitted  It  to  stand. 
In  the  case  of  Tucker  v.  Insurance  Co.,  su- 
pra, the  suit  was  against  the  St  Louis  Life 
Insurance  Company  and  others.  All  the  de- 
fendants were  personally  served  with  pro- 
cess, .but  the  Insurance  company  failed  to  an- 
swer, and  an  Interlocutory  judgment  was  en- 
tered against  It  It  appeared  and  filed  a  mo- 
tion to  set  aside  the  Judgment,  alleg^g  that 
papers  had  acddently  been  misplaced,  and, 
on  account  thereof,  Uie  ftUnre  to  anawa 
was  caused.  The  conrt  overmled  the  mo- 
tion, and  the  immrance  company  appealed. 
On  the  appeal  Sherwood,  Jodge^  d^vered 
the  <q)lnion  of  the  ooort  and  said:  "Ordi- 
narily we  do  not  interfeito  wlQi  the  discre- 
tion confided  to  the  lower  coorta,  and  not  a 
few  of  our  decisions  enunciate  this  rale  In  so 
far  as  applicable  to  judgments  by  defftnlt 
Where,  however,  there  occurs,  oa  In  the  case 
at  bar,  a  palpable  abuse  of  that  dlacretioi, 
we  cannot  remain  silent  Granting  that  the 
accidental  misplacing  of  papers  served  on  a 
party  is  not  of  itself  a  sufficient  excuse  for 
failure  to  answer ;  granting  that  the  defend- 
ants were  lacking  in  promptitude — still  It 
does  not  thence  follow  that  the  action  of 
the  trial  court  was  correct  for  It  should 
be  the  policy  of  courts  to  try  causes  on  their 
merits  whenever  such  a  course  will  not-  re- 
sult In  hurtful  delay." 

The  case  of  Barto  v.  Elec.  Co.,  119  Iowa, 
179,  93  N.  W.  268,  is  a  well-considered  case. 
In  that  case  a  suit  for  damages  was  brought 
against  the  defendant  eud  a  consultation 
waa  held  between  the  general  counsel  of  the 
company  at  Davenport,  Iowa,  and  the  gener- 
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al  manager  of  the  company  at  the  same  place. 
The  suit  was  pending  In  a  distant  county. 
It  was  decided  between  the  general  manager 
and  the  counsel  to  defend  the  salt ;  but,  ow- 
ing to  a  misanderstanding  between  them  as 
to  who  was  to  select  the  special  counsel  to 
look  after  the  case,  no  answer  was  filed,  and 
a  Judgment  was  rendered  by  default  A  mo- 
tion was  filed  to  set  aside  the  judgment,  and 
the  same  was  overmled  by  the  trial  court, 
and  an  appeal  was  taken.  And,  In  passing 
on  the  case,  reversing  the  judgment  of  the 
trial  court,  the  Supreme  Court  of  Iowa  said: 
"Defaults  occurring  through  negUgeice  or 
carelessness  on  the  part  of  the  Judgment  de- 
fendant or  bis  attorney  will  not,  of  course,  be 
set  aside,  for  the  law  rewards  the  diligent, 
and  not  the  careless.  But  It  has  ever  been 
the  purpose  of  the  courts  to  relieve  from  ac- 
cident, mistake,  and  misfortune  not  brou^t 
about  through  negligence.  There  is  no  dif- 
ficulty in  announcing  the  general  rules  which 
should  govern  in  such  application  as  this, 
but  trouble  arises  when  attempt  Is  made  to 
apply  these  rules  to  the  facts  of  the  partic- 
ular case.  Hence  It  has  been  said  that  each 
case  must  be  determined  to  a  great*  extent 
upon  Its  own  circumstances.  Courts  should 
and  do  favor  the  trial  of  canaes  upon  tbMr 
merits,  and.  If  failure  to  secure  SQCb  trial  Is 
not  due  to  the  negl^oice  or  Inattention  of 
the  party  In  default,  he  should,  upon  a  prop- 
er showing  of  merits,  be  given  an  opportuni- 
ty to  be  heard.  On  the  record  before  us  we 
must  bold  that  the  failure  of  the  telephone 
company  to  appear  was  due  to  an  honest 
misunderstanding  between  the  general  man- 
ager. Smith,  and  the  general  counsel,  Cook, 
as  to  who  should  employ  the  local  counsel  at 
Slonz  City.  If  this  was  due  to  negligence  or 
want  of  ordinary  care  and  attentl<m,  then,  of 
course,  the  ruling  of  the  trial  court  was  cor- 
rect, and  should  be  sustained.  But  If,  on  the 
other  hand,  it  was  the  result  of  mistakes 
or  misfortunes,  due  to  the  limitations  of  the 
bnmaa  mind,  the  InflrmltleB  of  language,  or 
o^er  fortuitous  drcnmstancea,  then  the  de- 
fault should  have  been  set  atide.  We  feel 
sure  that  the  company  intended  to  make  de- 
feiu&  Of  course,  mere  forgetfnlness  of  the 
party  or  his  attorney  will  not  excuse  him. 
Bat  misunderstanding  or  mistake  undoubted- 
ly will.  The  cases  generally  hold  that  mu- 
tual mistake  or  misunderstanding  Is  good 
ground  for  setting  aside  a  default  (List  of 
authorities  died.)  It  Is  well  to  state  that,  to 
Justify  interference  by  this  conrt  with  a 
ruling  on  a  motion  of  this  kind,  a  much 
stronger  showing  of  abuse  of  discretion  in 
the  trial  court  must  be  made  when  the  de- 
fault has  been  set  aside  than  where  It  has 
been  denied.  Courts  almost  universally  fa- 
vor a  trial  on  the  m^ts,  and,  when  there 
has  been  a  reasmable  excuse  shown  for  the 
default,  then  ahoold  be  no  objection  to  such 
a  trial  to  those  who  are  reasonably  dlligoit 
Plaintiff  contends  that  a  large  discretion  was 
Tested  Is  the  district  conrt  In  tbla  matter. 


and  that  its  action  denying  the  motion  should 
not  be  reversed  in  the  absence  of  a  ahowing 
of  passion  or  prejudice.  True  It  Is  that  such 
rulings  are  lai^ly  discretionary,  but  it  is 
also  true  that  this  discretion  Is  a  sound  legal 
one,  which,  If  erroneously,  arbitrarily,  or  op- 
pressively exercised,  will  be  reviewed,  and 
In  the  Interest  of  Justice  and  right  may  be 
set  aside.  We  are  constrained  to  bold  that 
the  motion  should  have  been  sustained,  and 
the  order  denying  it  must  be  reversed." 

Counsel  for  the  resptmdmt  r^  npcm  the 
cases  of  Colter  v.  Luke,  129  Mo.  App.  702. 
106  S.  W.  60S :  Bobyn  r.  Publishing  Co.,  127 
Mo.  390,  30  S.  W.  130;  Welch  v.  Mastln,  98 
Mo.  App.  277,  71  S,  W.  1090;  Matthews  v. 
Cook,  85  Mo.  2S6 ;  Bumes  T.  Bumes,  81  Mo. 
App.  617;  Billli^am  T.  Commtesion  Ca. 
lie  Mo.  App.  155.  89  S.  W.  356.  In  the 
BiUlngham,  Matthews,  and  Bumes  Cases,  the 
motions  to  set  aside  the  default  judgments 
were  not  filed  until  a  subsequent  term.  In 
Bobyn  V.  Pub.  Co.,  the  cause  was  returnable 
to  the  October  term,  1892,  of  the  court ;  but 
the  defendant  did  not  answer,  and  judgment 
was  rendered  on  the  9th  day  of  January. 
1893.  The  court  refused  to  set  aside  the 
default  Judgment  because  the  defendant  had 
failed  to  pay  any  attention  to  his  case  for 
two  months  and  a  half  before  the  trial  day. . 
In  the  Welch  Case  the  judgm^t  was  not 
taken  for  failure  to  answer,  but  for  failure  to 
appear  on  the  day  the  case  was  regularly  set 
for  trial.  In  the  case  of  Colter  t.  Luke,  the 
suit  was  brought  against  Luke  and  Brown,  In 
the  Jasper  county  circuit  court  Summons 
was  served  on  Luke  alone.  He  paid  no  at- 
tention to  the  case,  and  the  cause  was  dis- 
missed as  to  Brown  and  judgment  by  default 
taken  against  Luke.  At  the  time  Luke  was 
served  with  process,  he  knew  that  his  code- 
fendant  was  not  in  Jasper  county,  and  made 
no  Inquiry  to  ascertain  whether  he  had  be^n 
served  with  process  or  not  Mr.  Luke  relied 
upon  Brown  to  look  after  the  litigation. 
About  two  years  before  the  cause  of  action 
accrued,  Luke  and  Brown  were  mining  to- 
gether, and  Luke  disposed  of  his  Interest  to 
Brown  with  the  understanding  that  Brown 
was  to  look  after  all  subsequent  matters 
pertaining  to  the  mine  Belying  upon  this 
understanding,  Mr.  Luke,  when  served  with 
process,  paid  no  attention  to  the  case.  The 
cause  was  set  for  trial  on  December  4th,  and 
on  that  day  plaintiff  appeared  with  bis  wit- 
nesses and  introduced  his  testimony  and  ob- 
tained the  judgmoit  The  court  said:  'TTbat 
defendant  was  n^Igent  In  r^ing  entirely 
on  his  codefendant  to  follow  a  usual  practice, 
knowing  that  the  latter  was  absent  from  the 
county  and  might  not  have  any  knowledge 
of  the  existence  of  the  suit,  la  too  plain  for 
sKlons  discussion.  His  own  neglect  wu  the 
sole  cause  of  the  predicament  In  wbldi  he 
finds  himself.  Plaintiff,'  who  had  been  dll^ 
gent,  has  some  rights  whkb  must  be  respect- 
ed. He  went  to  the  trouble  and  ezpoise  of 
preparing  for  trial  and  appearing  at  the  ap> 
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pointed  time  and  place  with  hia  wltneaaea 
and  obtained  tata  Judgment  To  set  aside  the 
Judgment  wonld  be  to  punlah  him  for  the  In- 
excnaable  neglect  of  his  adversary."  We  do 
not  consider  any  of  the  above  cases  applica- 
ble to  the  fitcts  In  the  present  caae. 

In  WellB  V.  Andrews.  138  Mo.  663,  84  S.  W. 
865,  owing  to  a  misunderstanding  between 
the  two  persons  interested  In  the  property 
and  the  subject-matter  of  the  suit,  the  de- 
fault Judgment  was  rendeored  against  one, 
and  It  was  held  that  the  trial  court  properly 
exercised  Its  discretion  in  setting  aside  the 
Judgment  on  tbe  merits. 

The  Judgment  in  this  case  is  for  a  lai^ 
Bum.  The  amount  Involved  is  largely  in  ex- 
cess of  the  savings  of  the  ordinary  man  In  a 
lifetime.  All  the  evidence  shows  It  was  the 
Int^tion  of  the  defendant  to  appear  and  con- 
teat  the  plaintiff's  claim  for  |10,000.  Owing 
to  the  failure  or  misunderstanding  of  his  co- 
defendant,  who  was  in  the  county  where  tbe 
suit  was  pending,  he  failed  to  answer  on  the 
very  day  that  the  answer  was  required.  The 
cause  was  dismissed  against  his  codef  endant 
and  Judgment  rendered  against  htm.  All  of 
tlieae  things  were  done  long  prior  to  the  day 
the  cause  would  have  been  heard  on  the 
merits,  had  not  the  case  against  hia  code- 
f^dant  been  dismissed.  The  plaintiff  was 
put  to  no  expense,  and  no  delay  was  caused, 
because  the  appellant  appeared  immediately 
after  the  default  Judgment  was  rendered. 
When  all  of  these  things  are  considered,  we 
are  of  the  opinion  that  tbe  court.  In  the  ex- 
ercise of  a  sound  discretion,  guided  by  the 
views  that  courts  favor  the  trial  of  cases 
upon  their  merits,  should  have  set  aside  the 
Judgment  and  given  the  defendant  an  oppor- 
tunity to  have  contested  the  plalntifrs  right 
to  tbe  f6,00a 

It  Is  the  rule  that,  in  setting  aside  default 
Judgments,  the  courts  may  Impose  reason- 
able conditions.  Ihe  defendant  In  this  case, 
In  addition  to  his  plea  on  the  merits,  raises 
the  question  of  the  Jurisdiction  of  the  circnlt 
court  of  Jasper  county  in  this  case  over  his 
person.  When  we  consider  the  fact  that  the 
mining  operations  were  carried  on  in  tbe 
name  of  bis  codefendant,  whose  name  ap- 
peared as  the  licensee  upon  the  mining  lota, 
and  who  was  in  full  charge  of  all  of  the  min- 
ing operations,  we  are  of  tbe  opinion  that  the 
plaintiff  was  Justified  in  Joining  both  par- 
ties as  defendants  In  the  suit.  In  any  event, 
we  win  not  reverse  tbe  Judgment  to  give  tbe 
appellant  a  right  to  Interpose  technical  de- 
fense of  that  nature. 

The  premises  considered,  we  will  reverse 
the  Judgment  and  remand  the  cause,  with  di- 
rections to  set  aside  the  default  Judgment, 
upon  the  condition  that  tbe  appellant  pay  the 
costs  of  the  case  up  to  and  including  the  date 
of  the  overrnling  of  the  motion  to  set  aside 
the  Judgment,  and,  In  addition  thereto,  shall 
file  with  the  clerk  of  tbe  circuit  court  of 
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Jasper  county,  within  10  days,  an  answer  to 
the  merits  of  tbe  cause,  waiving  the  question 
of  Jurisdiction  over  his  person,  and  shall, 
within  said  time,  file  with  tbe  clerk  of  this 
court  tbe  certificate  of  the  circuit  clerk  that 
said  costs  have  been  itald  and  said  answer 
filed.  Otherwise  the  Judgment  will  be  af- 
firmed. All  concur. 


STATB  ex  rel.  KENDALL  v.  WILSON  et  aL 
(Bprlngfldd  Gonrt  of  Appeals.   Missouri.  Dee. 

5.  1910.) 

1.  MANDAKCrt  (f  lB4t*)— PBOCSBDuras  — Db- 
VBNSES. 

Where  a  city  treasurer,  who  had  been  sus- 
pended from  office  by  the  board  of  aldermen 
pendliur  tbe  bearing  by  them  of  cbarges  against 
him,  obtained  an  utemative  mandamus  xeqni^ 
log  the  board  to  reinstate  him  or  show  cause, 
their  proceedings  on  the  chaises  were  not  stayed 
thereby,  and  they  could  allege  on  the  return  to 
the  writ,  as  a  reason  for  not  reinstating  die 
tieaanien  that  he  had  been  tried  on  the  merits 
of  the  <»argeB  against  him  and  removed  from 
office ;  the  rule  l>e!ng  that  regpondents  in  man- 
damns  may  allege  matters  occntring  after  the 
issue  of  the  alternative  writ  as  a  reason  why 
the  peremptory  writ  should  not  issue. 

[Ed.  Note.— For  other  cases,  see  Mandamus 
Cent  Dig.  Si  MAr^i  Dec.  Dig.  1 164.*] 

2.  MURIOIFAL  G0BPOBATION8  (|  155*)— TlUS- 

uam— Removal— VALiDrrr. 

Under  Rev,  St  1909,  |  9810,  providing 
that  any  appointive  officer  <tf  a  dty  of  the 
fourth  dasB  may  be  removed  by  a  two-thirds 
vote  of  all  the  members  elected  to  dw  board  of 
aldermen,  independently  of  the  mayor's  approv- 
al or  recommendation,  the  treasurer  of  such  a 
city  may  be  removed  by  such  two-thirds  vote 
without  cause. 

[Eld.  Note^For  other  cases,  see  Munidpal 
Coiporadons,  Dec  IMg.  1 165.*] 

8.  MnKioxpJX  GoBPOUTiOHB  (I  15S*)— Om- 

CEBS—BEUOVAL—PBO  VISIONS  OF  Chabtbb— 

EITEOT  or  OaniNANCE. 

The  right  given  to  tbe  board  of  aldermen  of 
a  dty  by  B«v.  St  1900,  {  9610.  providing  for 
the  removal  from  office  <x  any  appointive  officer 
by  a  two-tbiids  vote  of  all  the  members  elected 
to  the  board,  independently  of  the  major's  ap-. 
proval  or  recommendation,  cannot  be  taken 
away  by  an  oidlnaoce. 

[Bd.  Note^For  other  eases,  see  Municipal 
Corporations,  Dec  Dig.  |  155.*] 

Mandamus  on  relation  of  W.  S.  Kai^l 
against  George  Wilson  and  others.  Peremp- 
tory writ  denied. 

J.  M.  Mcpherson  and  W.  B.  Skinner,  for 
relator.  Parker  Potter,  for  respondents. 

GRAY,  J.  On  the  17th  day  of  October  of 
the  present  year,  an  alternative  writ  of  man- 
damus was  Issued  In  vacation  by  one  of  the 
Judges  of  this  court,  returnable  to  tbe  court 
In  session.  Return  has  been  niade  by  the 
respondents,  end  the  relator  has  filed  a  mo- 
tion for  a  peremptory  writ,  notwithstanding 
the  return,  and  the  cause  hiaa  been  heard 
tbe  court. 

Mt  Vernon,  Mo.  Is  a  dty  of  tbe  fourth 
dass,  and  was  such  at  ail  times  hereinafter 
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mentioned.  The  relator,  on  tbe  first  Tuesday 
in  May,  1010,  was  duly  appointed  city  treas- 
urer of  the  city  for  a  term  of  two  years  from 
said  date.  He  guallQed,  gave  bond  to  the 
city,  as  required  by  law  and  tbe  ordinance 
of  the  city,  and  assumed  the  duties  of  his  of- 
fice as  treasurer.  The  respondents,  except 
Gus.  A.  Schmldtke,  constitute  six  of  the 
eight  members  of  the  board  of  aldermen  of 
the  city.  On  the  3d  day  of  Ausust,  1010,  the 
board  passed  an  ordinance  entitled  "An  or- 
dinance ccmcemlng  the  selection  of  a  city 
depository."  The  ordinance  provides  that 
all  funds  of  the  city  shall  be  kept  by  the 
depository.  The  ordinance  was  presented  to 
the  mayor,  who  refused  to  aign  tbe  same,  and 
returned  It  to  the  tK>ard  with  his  objections 
In  writing,  Tbe  mayor  refused  to  sign  the 
ordinance  because  he  believed  the  board  was 
without  authority  to  pass  the  same.  It  was 
the  contention  of  tbe  mayor  that  the  board 
of  aldermen  had  a  right  to  select  a  city  de- 
pository for  the  sinking  fund  of  the  city, 
but  not  for  its  general  funds.  The  board 
selected  a  banking  corporation  as  city  deposi- 
tory, after  the  ordinance  bad  been  passed 
by  the  respondents  over  the  objection  of  the 
mayor.  The  board  of  aldermen  on  tbe  17tb 
day  of  September  made  an  order  of  record 
directing  tbe  relator  to  deposit  all  money  in 
his  care  as  treasurer  with  tbe  dty  depository. 
The  treasurer  refused  to  obey  the  order,  and 
Insisted  that  he  had  tbe  right,  under  the  law, 
to  keep  the  general  funds  of  the  city  nnder 
his  control. 

On  the  7th  day  of  October,  1910.  two  of 
the  respondents  filed  with  the  city  clerk 
<^arge8  in  writing  against  the  relator.  The 
charges  set  forth  the  conduct  of  the  treasur- 
er relating  to  the  ordinance  above  mentioned, 
substantially  as  heretofore  stated.  In  addi- 
tion to  that  chai^.  It  was  further  stated 
that  on  or  about  the  4th  day  of  October, 
1910,  at  a  regular  meeting  of  the  board  of  al- 
dermen, the  board  ordered  a  warrant  drawn 
'on  the  general  fund  of  the  dty.  In  favor  of 
one  AI  Ball,  for  his  salary  as  superintendent 
of  the  city  water  and  electric  light  plant,  in 
the  sum  of  $80;  that  the  dty  clerk  execut- 
ed the  warrant  as  directed,  presented  tbe 
same  to  the  mayor,  who  signed  it,  and  deliv- 
ered It  to  said  Ball;  that  on  the  5th  day  of  Oc- 
tober, and  while  there  was  In  the  treasurer's 
hands,  belonging  to  said  general  funds,  suffl- 
<:Ient  money  to  pay  the  warrant,  It  was  duly 
presented  to  the  relator  by  Ball  for  pay- 
ment; that  the  relator  willfully,  knowingly, 
and  Intentionally,  and  in  disr^rd  of  his 
duty,  refused  to  pay  tbe  warrant  A  copy 
of  tbe  charges  was  served  on  the  relator  on 
October  Stfa,  and  the  board  fixed  Monday,  tbe 
24tb  day  of  October,  as  the  time  for  a  hear- 
ing on  the  charges.  As  soon  as  the  charges 
were  filed,  the  board  of  aldermen  attempted 
to  suspend  the  relator  from  his  office,  and  ap- 
pointed the  respondent,  Ous.  A.  Schmldtke, 
treasurer  of  the  city  In  the  place  of  the  rela- 
tor. Wliile  tbe  matter  was  In  this  situation. 


tbe  relator  applied  for  a  writ  of  mandamus, 
and  tbe  same  was  issued,  commanding  the 
respondents  to  reinstate  the  relator,  or  show 
cause.  The  return  admits  tbe  appointment 
of  the  relator,  and  that  be  qualified  and  as- 
sumed the  dnties  of  the  office.  It  is  further 
alleged  therein  the  filing  of  the  charges 
above  referred  to;  that  a  trial  was  bad  on. 
the  24th  day  of  October,  1910,  at  which  tbe 
relator  and  his  counsel  were  present;  that 
evidence  for  tbe  dty  and  on  behalf  of  the 
relator  was  heard  fully  establishing  tbe  guilt 
of  tbe  relator;  that  the  board  voted  sepa- 
rately on  each  charge  In  the  complaint,  and 
on  roll  call,  on  eacb  chaise,  six  aldennra 
voted  guilty,  one  refusing  to  vote,  and  <Hie 
absent,  and  thereupon  the  relator  waa  remor- 
ed  from  his  office. 

The  motion  for  tbe  peremptory  writ,  not- 
withstanding tbe  retam,  la  baaed  upon  two 
propositions.  It  Is  first  claimed  the  board 
was  without  authority  to  suspend  the  relator, 
and  that,  after  tbe  alternative  writ  was  Is- 
sued, the  board  was  without  jurisdiction  to 
try  him  on  the  charges..  The  alternative  writ 
did  not  attempt  to  stay  the  proceedings  be- 
fore the  board  on  the  merits  of  tbe  charges. 
It  only  related  to  tbe  action  of  tbe  board  in 
suspending  the  relator.  Tbe  return  now  al- 
leges as  a  reason  for  not  reinstating  tbe  re- 
lator that  he  has  been  tried  on  the  merits  of 
the  chaises  and  .removed  from  office.  Tbe 
rule  Is  that  respondents,  in  a  mandamus  pro- 
ceeding, have  tbe  right  to  allege  things  trans- 
piring after  the  issue  of  the  alternative  writ, 
as  a  reason  why  the  peremptory  writ  sbonld 
not  Issue. 

It  is  next  claimed  that,  if  the  treasurer 
was  gnllty  of  the  charges  alleged  In  the 
complaint,  they  did  not  constitute  suffident 
grounds  for  his  removal.  Section  9310  of  the 
Revised  Statutes  of  1009,  relating  to  the  re- 
moval of  officers  In  cities  of  tbe  fourth  dass, 
provides  that  the  mayor,  with  the  consent  of 
a  majority  of  all  the  members  elected  to  the 
board  of  aldermen,  may  remove  from  office, 
for  cause  shown,  any  elective  officer;  such 
officer  being  first  given  opportunity  to  be 
heard  before  the  board  sitting  as  a  board  of 
Impeachment  And  that  any  such  elective  of- 
ficer may  be  removed,  by  two-thirds  majorlt? 
of  all  tbe  monbers  elected  to  the  board  of  al- 
dermen, Independoit  of  the  mayor.  The  sec- 
tion further  provides  that  the  mayor,  with 
tbe  consent  of  .the  majority  of  all  the  mem- 
bers eleded  to  tbe  board  of  aldermra,  may 
remove  from  office  any  appointive  officer  of 
tbe  dty  at  will,  and  any  such  appointive  of- 
ficer may  be  so  removed  by  two-thirds  vote 
of  all  the  membm  elected  to  the  board  of 
aldermen  independently  of  tbe  niayoc*t 
proval  or  recommmdation. 

It  will  be  noticed,  when  the  whole  section 
is  read,  that  it  plainly  provides,  as  to  elec- 
tive officers,  the  removal  must  be  for  cause, 
but,  as  to  appointive  officers,  the  removal  is 
at  tbe  will  or  pleasure. 

Under  the  provisions  of  this  Beca<»,  the 


Digitized  by  Google 


lib.) 


STATE  T.  WILBON. 


mpondents  constltntlng  a  two-thlrdH  majori- 
ty of  all  the  members  elected  to  the  board 
of  aldermen  had  the  right  to  remove  the  re- 
lator without  any  charges  or  hearing  being 
had  tiiereML  State  ex  rel.  t.  Maroney.  191 
Uo.  6^  00  8.  W.  141 ;  Dillon  on  Municipal 
Corporations,  vol.  1  (4th  Ed.)  }  250;  People 
T.  New  York,  82  N.  X.  401.  This  risbt  Is 
glToi  by  the  charter,  and  no  ordinance  cX  the 
dty  could  take  it  away. 
F«reinptoE7  writ  denied.   All  concnr. 


STATD  ez  rd-  CASE      WILSON  et  al. 
(Springfield  Coort  of  Appeals.   Missouri.  Dec. 
5,  1910.) 

1.  Mardahus  (i  77*)— GBoxmns  — E«STO«A- 
noN  TO  Omoa. 

Mandamiu  is  ao  appropriate  remedy  to 
compel  the  restoration  of  an  officer  who  has 
been  wrongfnlly  deprived  of  his  position. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
CeoL  Dig.  H  161-169;  Dec.  Dig.  {  77.*] 

2.  MUHICIFAX.  GOBPOBATZONB  (i  168*)— MaTOB 
^OWEBB. 

In  a  city  of  the  fourth  class,  tlie  mayor  Is 
Its  general  officer  haring  genersl  supsrrision 
over  all  its  officers  and  affairs  as  expressly  pn>- 
Tided  by  Rev.  St  1900.  {  9306. 

[Ed.  Note.— Por  other  cases,  see  Mmldpal 
Corporations^  Dec  Dig.  i  168.*] 
S.  MtnnoiFAi.  OoBPOUTiOHB  (H  87*)— Pow- 

ESS. 

Municipal  corporations  possess  only  such 
powers  as  ate  granted  io  express  words  or 
those  necessarily  incident  to  or  implied  In  the 
powers  expressly  granted. 

[Ed.  Note. — For  other  cases,  see  Municii>al 
Corporations,  Cent  Dig.  H  Dee.  Dig. 

I  57.*1 

4.  MnwiciPAi,  CospOEATioirB  (I  68*)— Chab- 

IXB— CORaTBDCnON. 

If  there  is  reasonable  doubt  concerning  the 
existence  of  power  In  the  charter  qf  a  d^,  it 
will  be  resolved  against  the  dty. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Cotpontfmis,  Dee.  Dig.  |  68.*] 

5.  DEFoarrABiKS  (S  8*)— Crrr  or  ths  Fouvth 
Class  —  Riqht  to  Hatb  DiPOBiTOBini  — 
Statute— CoRsiBnonoif. 

Since  statutes  In  pari  materia  are  to  be 
construed  together  to  discover  the  lei^alative  in- 
tent, though  they  are  found  in  different  chap- 
ters of  the  Rensed  Statutes  under  diCfereot 
headings.  Rev.  St  1909.  |  9303.  providing  that 
dtlea  vt  the  fourth  class  may  select  dty  depos- 
itories for  sinking  funds;  section  0217,  provid- 
ing that  dtles  of  tbe  third  class  may  select  de- 
positories for  the  general  funds  of  the  city ; 
section  8931,  providinz  that  the  comptroller  of 
a  city  of  the  second  class  may,  with  consent  of 
the  coundl,  award  tbe  city  deposits  to  the  bid- 
der agreeing  to  pay  the  highest  rate  of  interest; 
and  section  85SS.  providing  that  dties  of  the 
first  dasa  may  select  a  depository  for  the  gen- 
eral funds — should  all  be  treated  as  embodied  in 
one  section,  thereby  allowing  depositories  of  dt- 
ies of  the  fourth  class  for  Its  sinking  funds  only. 

[BH.  Note.— For  other  eases,  see  Depositaries, 
Dec  Dig.  I  8.*] 

6.  DxPoaiTABiEs  (I  8*)  —  Depositobies  rOB 
Ftjn  Oft— Statutes— Con  STB ucnoN . 

Rev.  St.  1909,  f  9363,  providing  that  a 
dty  of  the  fourth  class  may  have  a  depository 
for  Its  sinking  funds,  may  be  construed  as  an 


amendment  to  the  prior  statute  (Rev.  St  1909, 

I  dSOa,  providing  that  in  dties  of  the  fourth 
class  the  treasurer  should  keep  th«  dty  funds; 
so  that  when  read  t<«ether  the  treasurer  shall 
keep  all  funds  except  the  sinking  funds  which 
may  be  taken  fmn  Elm  by  tlie  selection  of  a  de- 
IKMitory. 

[Ed.  Note.— For  other  cases,  see  Depodtaries, 
Dec  Dig.  S  a*] 

7.  GoDXTB  a  281*)— SiTpBBics  Covvi~-Jxnca- 

DICnoH— STATDTB— VAUDITT. 

Where  the  Court  of  Appeals  held  tiiat  an 
ordinance  providing  for  depoaitory  of  all  the 
funds  of  a  dty  of  the  fourth  class  was  illegal  as 
not  having  been  provided  for  by  Rev.  St  1900, 

II  9368.  9217,  8831,  8086.  a  motion  to  transfer 
the  case  to  the  Supreme  Court  on  the  ground 
that  section  9363,  providing  that  cities  of  the 
fourth  class  may  select  depositories  for  their 
Binfcing  funds,  was  unconstitutional,  would  not 
be  granted,,  as  its  nnconstitutionali^  could  not 
affect  the  decidon,  since,  though  the  section 
were  invalid,  yet  it  may  he  conawered  in  arriv- 
ing at  the  intention  of  the  Le^slatore.  and  its 
interpretation  of  the  existing  law,  which  was 
that  a  dty  of  the  fourth  dass  comd  not  wlect 
a  depository  for  Its  general  funds. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  658;  Dec.  Dig.  i  231.*] 

8i  Statutes  (8  220*)— Oonstbuotion— lAixa- 

LATIVE  INTEBPBETATIOIT — ElTECT. 

In  construing  a  statute,  the  leiislatlve  In- 
terpretation of  it  though  not  cwKlnsive,  la  en- 
titied  to  wdght. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  208;  Dec  Dlgr|  220.*] 

0.  STATXJTEa  (I  212*)— Passage. 

In  the  passage  of  laws  the  Le^slature  Is 
presumed  to  know  the  existing  law  ioA  to  have 
acted  in  the  light  of  such  knowledge. 

[Ed.  Note.— For  other  eass^  see  Statntae; 
Cent.  Dig.  I  289;  Dec  Dig.  1  212.*] 

10.  COUBTS  (I  231*)— JOBUDICnOR— SuraBHB 

CouBT  —  Tbansfeb  or  Caubes — CbiTflXirn- 

noNAL  Questions. 

The  Court  of  Appeals  will  not  transfer  a 
case  to  the  Supreme  Court  on  the  ground  that  a 
constitutional  question  is  involved,  unless  the 
question  affects  the  merits  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  I  658;  Dec  Dig.  |  231.*] 

11.  MUNIOIPAI.  COBPOBATIOITS  (|  156*)— ILLE- 
GAL Obdinancb—Matob— Reposal  to  Sign. 

The  mayor  of  a  dty  of  the  fourth-  class 
properlv  refused  to  sign  an  ordinance  providing 
for  a  depodtory  for  the  general  funds  of  the 
city,  where  such  depository  had  not  been  provid- 
ed for  by  statute,  so  that  the  mayor's  removal 
from  office  therefor  was  Illegal,  under  the  dty 
charter  (Rev.  St  1909, 1 9306),  pcovidinff  that  he 
cannot  be  removed  by  the  council  without  cause. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
(Corporations,  Dec  Dig.  S  156.*] 

Original  proceeding  by  mandamus  by  the 
State  of  Missouri,  on  relation  of  J.  W.  Case, 
against  George  WUaoh  and  others.  Manda- 
mus granted. 

J.  M.  McPherson  and  W.  B.  Skinner,  for 
relator.  Parker  Pottn*,  for  respondents. 

GRAY,  J.  On  tbe  first  Tuesday  in  April, 
1910,  tbe  relator  was  duly  elected  mayor  of 
the  city  of  Mt  Vernon,  a  city  of  the  fourth 
class  In  Lawrence  county.  He  duly  qualified 
and  acted  as  said  mayor  until  the  7th  day 
of  October,  when  the  respondents  caused 
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diBTgM  to  be  filed  against  bbn.  and  made  an 
order  Btupendlng  him  from  his  office,  and 
caused  a  copy  of  the  charges  to  be  served 
upon  lilm,  and  fixed  Friday,  the  2Ut  day  of 
October,  as  the  time  for  trying  him  upon 
Bald  charges.  On  the  21at  day  of  October, 
the  board  of  aldermai  convened  as  a  board 
of  impeachment,  and,  after  a  hearing^  made 
an  order  removing  the  relator  from  his  of- 
fice. On  the  Sd  day  of  Angnst,  1910,  the 
board  of  alderm^  passed  an  ordinance  pro- 
viding for  a  dty  depository  for  all  the  funds 
of  the  city.  When  the  ordinance  was  pre- 
sented  to  the  mayor  for  his  approval,  he  re- 
fused to  ajpptoYe  the  same  and  notified  the 
conndl  In  writing  his  reasons  therefor.  The 
relator  based  his  veto  npon  the  grounds 
that  the  dty  of  Mt  Yemon  had  no  authori- 
ty to  select  a  depository  for  the  general 
funds  of  the  city;  that  the  only  right  to 
select  a  depository  was  for  the  sinking  funds 
of  the  city;  and  In  his  veto  message  he  rec- 
omm^ded  the  passage  of  an  ordinance  se- 
lecting a  d^KMltory  for  the  sinking  funds. 
Notwithstanding  the  mayor's  veto,  the  re- 
spondents constituting  six  .of  the  elfl^t  mem- 
bers of  the  board  of  aldermen  of  the  city, 
attoupted  to  pass  the  ordinance  over  the 
msjO'fB  veto,  and  selected  a  Iianking  cor- 
poration HB  sach  city  depository,  and  direct- 
ed the  mayor  to  approve  the  bond  of  8uch 
depository.  The  mayor  refused,  and  also 
refused  to  direct  the  city  treasurer  to  turn 
the  funds  of  the  over  to  the  newly  se- 
lected depository.  On  account  of  the  refusal 
of  the  mayor  to  sign  the  ordinance,  approve 
the  bond,  and  direct  the  treasurer  to  turn  the 
funds  of  the  city  over  to  the  alleged  deposi- 
tory, he  was  removed  from  office.  The  re- 
lator applied  to  this  court  for  vrrlt  of  man- 
damus, and  an  alternative  writ  was  Issued 
and  a  return  filed  thereto  by  the  respondents, 
and  the  relator  has  filed  a  motion  for  a  per- 
emptory writ,  notwithstanding  the  return. 

Mandamus  is  an  appropriate  remedy  to 
compel  the  restoration  of  an  office  to  the 
rightful  Incumbent  thereof  who  has  been 
wrongfully  deprived  of  the  same  by  re- 
moval or  suspension.  State  ex  rel.  v.  Miles, 
210  Mo.,  loc.  dt.  18S,  100  S.  W.  695. 

The  return  admits  that  the  relator  was  re- 
moved from  his  office  because  he  refused  to 
approve  the  ordinance  selecting  a  city  de- 
pository, refused  to  approve  the  bond  of  the 
bank  selected  as  the  depository  of  the  gea- 
eral  funds  of  the  dty,  and  refused  to  recog- 
nize the  validity  of  the  action  of  the  board 
relating  thereto. 

Under  the  charter  of  a  city  of  the  fourth 
class,  the  mayor  Is  the  general  officer  of  the 
city  and  has  general  supervision  over  all 
the  officers  of  the  city  and  its  affairs.  Bev. 
St  1900,  I  9306.  And  by  the  terms  of  the 
charter  he  cannot  be  removed  at  the  pleas- 
ure of  the  council  without  cause.  Section 
0310,  Bev.  St  1909. 

If  the  ordluaoce  selecting  the  city  deposi- 
tory was  Invalid,  then  the  action  of  the 


board  of  aldermen  removing  the'  mayor  from 
his  office  was  wrong,  and  he  la  entitled  U> 
be  restored  thereto. 

Municipal  corporations  possess  only  sucb 
powm  as  are  granted  tai  eipress  words,  or 
those  necessarily  incident  to  or  implied  in 
the  powers  ei^resBly  granted.  Olty  of  In- 
dependence T.  Cleveland,  167  Mo.  8Mt  07  8. 
W.  216.  And  if  there  is  a  fair,  reasonable 
doubt  concerning  the  existence  of  powor  In 
the  charter  of  a  city,  it  will  be  resolTea 
against  the  dty  and  the  exerdse  of  tlw  pow- 
er denied.  State  BnttOf,  176  Ha  272,  77 
S.  W.  500. 

The  object  of  all  interpretation  of  law  to 
to  reach  the  true  Intent  and  meaning  of  the 
lawmaking  authority.  Grimes  v.  Reynolds, 
M  Mo.  App.  676,  68  S.  W.  S8S.  Statutes  In 
pari  materia  are  to  be  treated  as  embodied 
in  one  section,  and  considered  together  in 
order  to  elucidate  the  legislative  Intent  th^e- 
in  enacted,  though  they  are  found  In  dif- 
ferent chapters  of  the  Revised  Statutes  un- 
der dlfferrat  headings.  State  v.  Bbbe,  80  Mow 
App.  95;  Springfield  v.  Starke,  98  Mo.  App.  70. 

Guided  by  these  wdl-known  rules,  has  tlie 
Legislature  given  dties  of  the  fonrth  dass 
the  right  to  select  a  depository  for  the  gen- 
eral funds  of  the  dty?  Section  9^,  Rev. 
St  1909,  relating  to  cities  of  the  fourth 
class,  reads:  "Boards  of  aldermoi  In  dtles 
of  the  fonrth  class  are  hereby  authorized  to 
select  dty  depositories  for  sinking  funds  held 
for  the  payment  of  outstanding  bonds.  In  the 
manner  now  provided  for  the  selection  of 
county  depositories  for  like  purposes."  Sec 
Uon  9217,  relating  to  cities  of  the  third  class, 
provides  that  the  dty  council  shall  have 
power  to  select  a  depository  for  all  the  funds 
of  the  dty.  Section  S081,  relating  to  dtles 
of  the  second  class,  provides  that  the  dty 
comptndler  diall  advertise  tox  Uds  for  the 
deposit  of  all  dty  money,  and  tbmt  he,  wltb 
the  consent  of  the  council,  may  award  and 
let  the  deposits  to  the  bidder  agreeing  to  pay 
the  highest  rate  of  interest  therefor.  Sec- 
tion 8585,  relatli^  to  cities  of  the  first  class, 
provides  for  the  selection  of  a  dty  deposi- 
tory for  all  the  funds  of  the  dty. 

Keeping  in  view  the  rule  declared  In  State 
V.  Ebbs  and  Springfield  t.  Starke  supra,  to 
wit:  That  statutes  on  the  same  subject, 
though  found  In  different  chapters  of  the 
Revised  Statutes  under  different  headings, 
shall  be  treated  as  embodied  In  one  section 
and  considered  together — ^we  have  In  tbls 
state  a  statute  authorising  dties  of  the  first, 
second,  and  third  class  to  select  depositories 
for  all  their  funds ;  and  a  dty  of  the  fourth 
class,  for  its  sinking  funds  only.  If  the 
Legislature  Intended,  as  dalmed  by  the  re- 
spondents, to  give  the  right  under  the  gea- 
eral  welfare  clause  of  a  dty  of  the  fourth 
class  to  select  a  city  depository  for  all  the 
dty  funds,  why  did  it  enact  the  special  seo 
tlon  above  maitioned,  giving  to  the  dty  the 
right  to  select  a  d^osltoty  for  Its  sinking 
fands?   Badi  dty  above  mentlraeil  bad  • 
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geima  welfare  cUoae  In  its  ch&rter  prerl- 
oQB  to  the  enactment  of  the  qMclal  sections 
relattng  to  <Aty  depoBltorles,  and  It  It  was 
the  Intention  of  the  L^lslatnre,  •under  the 
general  welfare  clause,  to  give  to  cities  the 
rigbt  to  select  city  depositories,  then  all  the 
special  statutes  relating  thereto  were  unnec- 
essary ;  and  It  will  not  be  presumed  that 
the  Legislature  intended  to  do  a  useless  and 
unnecessary  thing.  Section  9896,  relating  to 
cities  of  tbe  fourth  dass,  provldee  for  a 
treasurer,  to  receive  and  safely  keep  the  city 
funds,  and  provides  that  he  shall  give  a  bond 
therefor.  This  section  was  enacted  many 
years  ago,  and  It  was  the  Intention  of  the 
Legislature,  In  enacting  the  same,  that  the 
treasurer  should  have  the  custody  of  the 
city  funds.  And  section  9383,  providing  for 
a  dty  depository  for  the  sinking  funds  of 
the  dty,  may  be  construed  as  an  amendment 
to  the  section  relating  to  the  duties  of  the 
treasurer,  as  it  was  enacted  in  iSOl.  The 
two  sections,  when  read  together,  provide 
that  the  treasurer  shall  keep  tbe  funds  of 
the  dty,  except  the  sinking  funds,  which  the 
council  have  the  right  to  take  from  him  by 
selecting  a  city  depository. 

Counsel  for  the  respondeute  have  filed  a 
motion  to  transfer  the  case  to  the  Supreme 
Court,  on  the  theory  that  section  9363,  lim- 
iting tbe  right  of  the  council  to  select  a  de- 
pository for  the  sinking  funds  of  the  dty 
only,  is  unconstltuUouaL  Ck>nnsel  for  the 
relator  contend  that  the  motion  was  not  filed 
In  good  faith,  but  simply  to  secure  an  order 
transferring  the  case  to  the  Supreme  Court, 
knowing  that  court  will  be  unable  to  reach 
the  case  on  its  merits  before  the  term  of 
the  relator  will  have  expired. 

Admitting  that  the  motion  was  filed  in 
good  faith,  and  admitting  for  the  purpose  of 
argumfflit  that  the  section  complained  of  is 
unconstitutional,  it  cannot  change  tbe  opin- 
ion of  tbe  court  In  this  case.  If  the  section 
Is  unconstitutional,  It  shows  that  the  Legis- 
lature In  enacting  It  construed  the  laws  of 
a  dty  of  the  fourth  dass  to  mean  that  such 
dties  did  not  have  tbe  right,  previous  to  the 
enactment  of  that  section,  to  select  a  deposi- 
tory even  for  the  sinking  funds  of  the  dty, 
and  that  it  was  not  the  Intention  of  the  Leg- 
islature that  Bodi  cities  should  bare  the  right 
to  select  a  depositoiy  for  the  general  funds 
of  the  dty. 

In  construing  a  statute,  the  legislative  In- 
terpretation of  the  same,  though  not  conclu- 
sive. Is  entitied  to  weight  Crohn  v.  Kansas 
Clt7  Home  Tel.  Co.,  181  Mo.  Ap^  813,  109 
8.  W.  1068.  And  In  tbe  passage  of  laws  tbe 
lyeglslature  Is  presumed  to  know  the  exist- 
ing state  of  the  laws  with  which  it  deals  at 
tbe  time  It  acts,  and  Is  deemed  to  have  dealt 
with  tbe  matter  In  the  light  of  the  state  of 
tbe  laws  then  existing.  Slkes  v.  Railroad 
Co.,  127  Mo.  App.  326,  105  B.  W.  700. 

If  the  ctmtwtion  of  the  respondents  be  ac- 


cepted, and  section  9363  eliminated  as  a  le- 
gal statute,  yet  we  have  a  right  to  consldtt' 
it  In  arriving  at  tbe  Intention  of  the  Legis- 
lature, as  tbe  rule  is  that  tbe  history  and 
legislative  construction,  Induding  the  Jour- 
nals of  the  legislative  body,  may  be  consid- 
ered in  ctmstrulng  a  statute.  Sedalla  ex  rel. 
Taylor  v.  Smith,  209  Mo.  840,  104  S,  W.  15. 

If  the  Legislature  was  jtroblblted  by  tbe 
Constitution  from  enacting  the  statute,  we 
can  still  look  to  the  statute  for  the  purpose 
of  ascertaining  tbe  intention  of  tbe  lawmak- 
ing power  as  to  the  proper  construction  of 
previous  statutes.  The  L^slature  must 
have  conduded,  at  tbe  time  it  attempted  to 
enact  section  9363.  that  the  existing  law  did 
not  authorize  a  city  of  the  fourth  dass  to 
take  the  custody  of  the  city  funds  from  the 
dty  treasurer  by  selecting  the  depository 
thertfor,  or  It  would  not  have  attempted  to 
enact  tbe  new  section  relating  thereto. 

It  Is  not  our  duty  to  transfer  a  case  to  the 
Supreme  Court  on  tbe  ground  that  a  con- 
stitutional qosstion  Is  inrtdved,  unless  the 
decision  on  tbe  constitutional  question  affects 
the  merits  of  tbe  controversy.  Town  of 
Klrkwood  V.  Meramec  Highlands,  160  Mo. 
Ill,  60  S.  Vf.  1072 ;  State  ex  rel.  K.  O.  Loan 
Guarantee  Co.  v.  Smith,  170  Mo.  44,  75  8. 
W.  468;  Dollar  Savings  Bank  v.  Bldge,  79 
Mo.  App.  28. 

It  la  our  conclusion  that  the  mayor  was 
Justified  in  refusing  to  acknowledge  the  va- 
lidity of  the  ordinance  of  tbe  dty  iffovldlng 
for  a  depository  for  the  dty  funds,  and  that 
the  board  of  aldermen  did  wrong  In  remov- 
ing him  from  his  office,  and  that  be  Is  en- 
titled to  a  peremptory  writ  to  restore  him 
thereto,  and  the  same  Is  ordered  Issued.  All 
concur. 


FBNN  V.  REBBB. 

(St  IrfHds  Ooort  of  Appeals.    Missouri.  Nor. 

29,  1910.) 

1.  ExcKFTions,  Bnx  ov  <|  B8*>— Serlbuitv 

— COMPBIxntO  ALLOWANOX  OB  SXTTLSKXITT. 

Tbe  act  of  a  judge  of  a  court  of  general  Ju- 
rlBdiction  in  allowing  exceptions  and  signing  the 
bill  preaerving  them,  while  a  Judicial  act  to  be 
performed  by  a  judge  under  the  sanction  of  bis 
oath  of  office,  is  under  the  control  of  a  su- 
perlor  court  07  mandamus,  not  to  the  extent 
of  sdvi^ng  tbe  Judge  bow  he  shall  act,  bi^t 
only  of  compelling  some  action  In  the  matter: 
the  mere  act  of  Bignlng  and  approving  the  bill 
of  exceptions  being  a  ministerial  act 

[Bd.  Note.— For  otiier  cases,  see  Bxceptlons, 
BiU  of.  Cent  Dig.  H  80-«8;  I)«o.  Dig.  f  68.*] 

2.  COUBTB  (I  60*)— OBOAmZAnOn'— DlTIBIONS 

ow  CouBT — Statutes. 

Under  Rev.  St  1909,  S  4162.  relating  to 
the  courts  of  the  Kightb  circuit  of  the  dty  of 
St.  Loula,  the  dlvislou  to  which  a  cause  has 
been  assigned  Is  as  exclusive  in  Its  Jnrisdletloo 
as  If  It  were  the  whole  court 

[Ed.  Mote.— For  other  cases,  see  Courts,  CSut 
Dig.  H  174-170:  Dec.  Dig.  I  SO.*} 
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8.  BviDEHCB  (I  41*>— Judicial  Notick— Bx- 

I8TBNCB,  ObOAKIZATION  ASO  TEBHB  OW 
COUBT. 

The  appellate  conrt  may  take  Judicial  no- 
tice of  what  judges  were  in  office  in  a  circuit 
court  under  its  jurisdiction,  but  in  the  absence 
of  a  abowinx  in  the  record,  may  not  take  judi* 
cial  notice  of  the  length  of  time  a  particnlai 
judge  was  assigned  to  a  division  of  the  court, 
nor  which  of  a  number  of  judges  was  acting  in 
a  particular  division. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |{  56-60;  Dec  Dig.  {  41.*] 

4.  BvioBNCB  (8  41*)— Judicial  Noticb— Elbo- 

HONS  TO  Office. 

The  appellate  court  will  take  judicial  no- 
tice that  a  particular  judge  of  the  dicnlt  court 
within  its  jurisdiction  was  elected  for  a  tem  of 
office  which  baa  not  ei^ired. 

[Ed.  Note.— For  other  cases,  see  BJvIdence, 
Gent  Dig.  «  66-60;  Dee.  Dig.  f  41.*] 

B.  ExcBPnoNB,  Bill  of  Q  1*)— Natubb  awd 

PUBPOSE. 

The  object  and  purpose  ot  a  Mil  of  exem- 
tions  is  to  make  that  a  matter  of  record  whldi 
otherwise  would  not  be  so. 

[Bd.  Note.-rFor  other  cases,  see  Ebx^tlons, 
Bfll  of,  Gent.  Dig.  f  1;  Dec^  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
toL  1.  pp.  783-784.] 

6.  OouBTS  (I  112*>— Rboobdb— 'What  Oonsti- 

TUTES  RBCOBDS. 

Nothing  which  is  not  matter  of  record  by 
law  can  beoome  matter  of  record  unless  ordered 
to  be  made  so  by  the  judge  then  holding  the 
conrt  and  presiding  therein,  in  whom  rests  the 
sole  power  over  the  court's  records. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  I  112.*] 

7.  Exceptions,  Bill  or  (I  82*)— Siqned  by 

SUCCEBDIHO  OB  ACTINa  JUDQE— STATUTOBT 

PBoraiON»— "Shall  Go  Otrr  of  Office." 
^e  plaintiff  took  an  appeal  from  the  judg- 
ment of  the  drcnit  court,  and  tus  bill  of  ex- 
ceptions was  signed  by  a  jud^  other  than  the 
one  before  whom  the  case  was  heard,  but  who 
was  then  sitting  in  the  division  in  which  the 
action  had  been  tried.  Bev.  St  1906,  fi  4149, 
relating  to  the  circuit  court  of  the  Eighth  cir- 
cuit provides  that  the  judges  of  that  circuit 
may  rotate  in  service  between  the  civil  and 
criminal  divisions,  and  by  section  4162  the  court 
was  specially  empowered  to  make  all  rules 
whidi  Its  peculiar  organisation  should  require. 
By  Rev.  St.  1909,  1^2,  it  Is  provided  that 
where  the  judge  who  heard  the  case  "shall  go 
oat  of  office"  before  signing  the  bill  of  excep- 
tions, it  shall  be  signed  by  the  succeeding  or 
acting  judge  of  the  court  in  which  the  case 
was  heard,  ffehf.  that  the  words  "shall  go  out 
of  office"  do  not  mean  that  the  judge's  term  of 
office  must  have  e^ired,  but  mean  only  that  he 
"shall  go  out  of  office"  so  far  as  relates  to  pre- 
sidliig  In  that  inrticalar  division  of  court  and 
therefore  a  bill  ot  exceptions  signed  by  the  then 
acting  judfce  of  that  division  is  a  bill  signed 
by  the  proper  judge. 

[Ed.  Note.— For  other  cases,  see  Bxcentioaa, 
Bill  of.  Cent  Dig.  H  87,  41,  71;  Dec.  Dig.  | 
32;*  j-udgee,  Gent  Dig.  H  BS.  108,  122,  144, 
149,  167,  162.] 

8.  EXECUTOBS  AND  ADMIHISTBATOBS  (§266*)— 

Claius  Aqainbt  Estate— Review— Defeks- 

is  Not  Raised  Below. 

Plaintiff  Sled  his  claim  against  a  decedent's 
estate  for  legal  services  rendered  "aa  per  agree- 
ment of  20  per  cent.,"  but  did  not  file  the  con- 
tract as  required  by  Rev.  St  1909,  JB  194,  or 
otherwise  show  Its  nature  or  form.  On  appeal 
the  circuit  court  gave  judsment  against  nim 
after  trial  to  a  jury.    Held,  that  plaintiff 


conid  not  contend,  on  a  fatnre  ai»peel,  that  the 
execution  of  the  contract  not  having  been  de- 
nied under  oath,  ai  required  Iv  Ber.  St.  1008, 
I  1985,  the  defendant  could  not  contest  ft  at 
the  trial,  since  no  written  contract  was  filed  or 
even  allMcd,  and  even  had  it  been,  the  proceed- 
ings at  the  trial  showing  the  contract  to  have 
been  signed  by  both  parties,  section  IMS  was 
not  api^icable. 

[Ed.  Note.— For  other  cases,  see  Exeeaton 
and  Admlnlstratm.  Dee.  Dig.  |  256.*] 

9.  Plkadinq  (I  291*)  —  Vbexfioatioh— Omis- 
sion—Effect— Wbtiten  INSTBUVENT. 

In  a  suit  on  a  written  instrument  the  fail- 
ure of  defendant  to  deny  its  execution  under 
oath  does  not  preclude  all  attack  on  it  hot  it 
may  be  resisted  on  the  gnrand  of  illegality,  fail- 
ure of  consideratloBi  xrand.  or  even  that  it 
never  existed. 

[Ed.  Kote.— For  other  caseiL  see  Pleading, 
Cent  Dig.  K  864-«70;  DecDig.  f  291.*] 

10.  Appeal  and  Ebbob  (S  173*)— Defenses 
Not  Raised  at  Tbial. 

Where  proper  objections  and  exceptions 
were  not  made  at  the  trial,  hut  in  some  cases 
not  until  motion  for  new  trial,  and  as  to  oth* 
ere  until  the  filing  of  briri^  la  the  appellate 
court  they  cannot  be  conndered  on  appeal. 

[Ed.  Note.— For  other  cascBL  see  Appeal  and 
Error,  Oent  Dig.  H  107»^!l20;  Dec.  Dig.  { 
178.*J 

11.  Afpbai,  and  Ebboi  (I  1005*)— QmanoHB 
OT  Fact— \^dict— Appeal  OF  TBUL  Gouet 
-Review. 

A  verdict,  supported  by  substantial  evi- 
dence, and  the  approval  <rf  the  trial  Jodge,  is 
conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Envr^^Gent.  Dl*.  H  894S-8964;  Dec,  JJig.  | 

Appeal  from  St  Lonls  Glxcolt  Gouct;  J. 

Hugo  Orimiu,  Judge. 

Action  by  Bert  F.  Fenn  against  Dora  Re- 
ber,  administratrix.  Judgment  for  defend- 
ant in  part,  and  plaintiff  appeals.  Affirmed. 

T.  B.  Francis,  John  M.  Dlckstm,  and  Bert 
F.  Fenn,  for  ai^lant  Theodore  O.  Eggera 
and  Harmon  J.  Bliss,  for  respcmdrat. 

REYNOLDS,  P.  J.  Plaintiff  below,  appe- 
lant here,  filed  an  acconnt  as  a  claim  against 
the  respondent  administratrix.  In  the  pro- 
bate court  of  the  dty  of  St  Louis,  the  ac- 
connt being  for  ^71.20,  for  "legal  services 
rendered  In  collecting  el^teen  hundred  and 
fifty-six  dollars  and  fifty-seven  cents  (91,^6.- 
57)  from  the  Ptttsharg  Life  &  Trust  Compa- 
ny as  per  agreunoit  of  twenty  per  cent  ^ 
per  cent),"  also  for  three  Items,  amonntbag 
to  f5.50,  for  sums  of  money  P^ld  oat  bj 
plaintiff  for  certain  costs,  et&  Beyond  this 
acconnt  no  other  statanent  of  the  cause  of 
action  was  filed  in  the  probate  court ;  notice 
of  demand  on  the  administratrix  and  afllda- 
vlt  of  service  of  tt  m  ber,  however,  being 
also  filed.  It  ai^team  that  the  case  was 
tried  in  tiie  probate  conrt  before  a  jury,  and 
from  the  verdict  rendered  by  It  an  appeal 
was  taken  to  the  drcutt  court  On  a  trial 
de  novo  In  the  latter,  before  the  court  and  a 
jury,  there  was  a  verdict  for  the  plaintiff 
for  the  $5.50,  being  the  items  of  moncr  paid 
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out,  from  whUSi,  after  Interporing  a  motion 
for  new  trial  and  saving  occeptlons  to  tbat 
being  oTermled,  plalntlir  below  ha>  duly 
perfected  an  ajveal  to  tius  coort 

It  appears  from  the  abstract  of  the  record 
proper  that  on  January  11,  1910.  and  daring 
the  December  term.  1900,  of  the  circnit  conrt, 
*^]alnturB  bill  of  exceptions  was  by  the 
court  approved,  allowed,  signed,  sealed,  or- 
dered filed,  and  thmnpon  on  the  day  and 
at  the  term  last  aforesaid,  filed  with  the 
detfc  <MC  said  ooort,  all  of  whldi  is  shown 
by  orders  of  record  ot  that  date  (Book  280, 
p.  46!9.  Said  bill  of  erc^pthms,  omitting  cap- 
tion and  formal  parts,  Is  as  fellows :"  Then 
follows  the  bill  of  exceptions.  It  also  ap- 
pears by  the  abstract  oi  the  record  propw 
that  the  trial  of  the  canse  was  began  In  the 
drcnit  ooort  of  the  city  (tf  St.  Loals  on  Jan- 
nary  23,  1909,  daring  the  December  term, 
1006,  by  the  court  and  a  Jury,  and  was  con- 
dnded  on  January  28,  1900,  daring  that  De- 
cember term.  It  farther  appears  from  the 
abstract  of  the  bill  of  ezoeptions  that  It  was 
signed  by  the  HononOAe  Dsnlel  D.  Fisher, 
he  signing  as  "Judge  of  ZHvlsion  No.  2  of 
the  drcnit  court  of  the  city  of  St  Loals, 
state  of  Mlssoort,  in  and  for  the  BIghth  Jn- 
dldal  circuit  on  the  date  aforesaid;  that  is, 
Janoary  11,  1910."  It  does  not  ai^iear  that 
the  bm  of  ezeeptions  was  approved  or  con- 
sented to  by  any  attorney  for  defendant, 
wUle  it  does  aiqpear  that  the  bill  of  exc^ 
tlons  was  ^spared  and  sabmltted  by  the  at^ 
tom^  fOT  the  appellant 

First  It  la  nrged  by  the  learned  counsel 
for  respondent  that  as  the  abstract  shows 
the  cause  was  tried  In  the  dreult  court  be- 
fore the  HonoraUe  J.  Hugo  Orlmm,  ^lle 
the  tdU  of  exceptions  was  rigned.  by  the  Hon- 
orable Daniel  D.  Fisher,  that  thertfore  the 
bill  of  exceptions  la  not  prop^ly  signed  uid 
Is  Invalid,  it  being  argued  that,  la  the  ab- 
sence of  a  qpedal  statute  to  the  contrary, 
the  bill  of  exceptions  must  be  signed  1^  the 
judge  who  tried  that  case^  and  that  other- 
wise the  bill  Is  a  nullity,  and  nothing  is  be- 
fore the  appellate  court  bat  the  record  prop- 
er. In  support  of  this  proposition,  we  are 
referred  to  sections  2029^2038,  Bev.  St  1909; 
Consaal  v.  Lldell,  7  Mo.  250^  loa  dt  2SS; 
VouIIalre  v.  Voullalr^  4S  Mo.  602;  Granor  v. 
School  District,  etc.,  18  Mo.  App.  897;  Sah- 
leln  V.  Gam,  43  Uo.  App.  815;  Patterson  v. 
Sanoey,  97  Mo.  App.  681,  71  &■  W.  &15.  The 
counsd  who  argued  this  point  in  the  case 
at  bar  for  appellant  cites  Berry  Bros.  v.  Ltes* 
Ile^  131  Mo.  Appw  236,  110  S.  W.  685,  and 
Bumey  v.  Fadclng  Co.,  132  Mo.  App.  824, 
110  S.  W.  618,  as  siqiporting  his  contoitlon, 
and  In  argument  before  as  denied  the  ap- 
plication of  the  cases  cited  by  counsel  for 
tespondoit  and  claimed  that  the  remark  of 
Judge  Ooode  in  Patterson  v.  Tanc^,  supra, 
97  Mo.  App^  loc.  dt  692,  71  a  W.  848.  that 
this  conrt  ruled  "that  the  Mil  of  exceptions 
was  properly  authenticated  by  the  signature  of 


Judge  Fort,  without  ruling  that  it  would  have 
been  Invalid  had  Judge  Evans  signed  It"  Is  to 
be  beld  as  a  strong  Intimation,  judging  the 
opinion  by  the  trend  of  Us  reasoning,  that 
it  would  have  been  valid  If  signed  hy  Judge 
Evans,  the  judge  of  the  circuit  in  which 
Carter  coonty  was  Included  wh«t  the  bill 
was  signed  and  filed  and  made  of  record. 
Section  2082,  Bev.  St  1909,  provides  that 
"In  any  case  where  the  judge  who  heard  the 
cause  shall  go  out  of  office  brfore  signing 
the  bill  of  exceptions,  sndi  hill,  if  agreed 
to  be  true  by  Oie  parties  to  the  action,  or 
their  attom^TB,  or  shown  to  the  judge  to  ■ 
be  correct  shall  be  signed  by  the  succeed- 
ing or  actli^c  judge  of  the  court  where  the 
case  was  heard."  The  question  presented 
fbr  consideration,  arising  out  of  tlut  sec- 
tion, is  as  to  whether  there  Is  suffidoit  in 
the  record  to  show  us  that  the  Honorable  J. 
Hugo  Grimm  had  gone  out  of  t^ce  as  jndge 
in  Division  No.  2  of  the  drcnit  court,  and 
the  Honorable  Danid  D.  Fisher  was  eltha 
the  successw  or  the  acting  judge,  .presiding 
In  that  division— that  being  the  divlston  in 
which  the  case  was  heard — at  the  time  the 
bill  was  pr^ented,  signed,  and  admitted  to 
record,  in  such  sense  as  to  warrant  him,  un- 
der the  providcms  of  the  statute,  in  ds^ng 
the  bill  of  exceptions  tendered  by  the  attor- 
neys for  plaintiff  bdow.  It  apjwarlng  that  it 
had  not  been  agreed  to  by  counsel  for  the 
defendant  nor  filed  with  their  consent. 

The  act  of  the  judge  of  a  court  of  general 
jurisdiction  In  allowing  exceptions  and  sign- 
ing the  bill  i«esOTlng  tiiem,  while  a  jndidal 
act,  "to  be  performed  by  a  jndge  under  the 
sanction  of  his  oath  of  office."  (Patterson  v.  ^ 
Tancey,  supra,  97  Mo,  App.,  loc.  cit  687,  71 
S.  W.  846),  has  always  bem  recognized  In 
this  Btete  as  under  the  control  of  a  superior 
court  by  mandamus,  "not  to  advise  the  judge 
how  he  shall  act  but  that  he  diall  move  In 
the  matter."  Stete  ex  reL  MlUett  v.  Field. 
87  Mo.  App.  88,  loc.  dt  05.  This  Is  the 
rale  inrevalllng  generally.  See  Hi^  Ex- 
traordinary Legal  Remedies  (3d  EdO  H  199- 
215a.  The  mere  act  of  signing  and  kpptoV' 
lag  the  bill  of  »ceptions,  however,  bdng 
luld  to  be  of  a  ministerial  nature,  although 
a  legal  dlscretim  is  to  be  observed  In  deter- 
mining the  character  of  the  particular  bill 
to  be  signed.  High,  snpra,  S  201.  From 
the  time  of  the  oplnltHi  raidered  by  Judge 
Scott  In  1860,  in  Walker  v.  Stoddard.  Circuit 
Judge,  81  Mo.  123,  down  to  the  latest  case 
which  has  come  unAer  our  observation,  cov- 
ering the  matter  of  controlling  the  action  of 
an  inferior  court  by  mandamus,  that  of 
State  ex  rd.  Prlddy  et  al.  v.  GIbsm,  187 
Mo.  636,  86  S.  W.  177,  a  deddon  by  Jodge 
Lamm,  speaking  for  the  court  In  banc  In 
1905,  our  Supreme  Court  has  invariably  as- 
snted,  and  In  very  many  cases  exercised  Itt 
right  by  the  wdt  of  mandamus,  to  control 
the  action  of  a  Jndge  of  an  Inferior  court  to 
the  extent  of  compelling  that  judge  to  ad. 
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not  how  be  shonld  act,  bat  to  act,  on  a  bill 
of  exceptions  being  properly  presented  to 
him  for  hlB  approval  and  algnatore. 

An  examination  of  the  cases  dted  bj 
cooDBel,  as  well  as  of  others  rdatlng  to  the 
signing  of  bills  of  exception,  does  not  throw 
very  much  light  on  this  point  as  it  arises  tn 
this  particular  case.  In  all  of  them,  it  Is 
tme,  there  is  discussion  of  the  law  governing 
the  signing  of  bills  of  exception,  but  no  de- 
dsion  inTolTlng  the  construction  of  section 
2(^2  as  appllciible  to  the  situation  created  in 
the  STIgbth  Judicial  drcnlt  by  the  statutes  re- 
lating to  that  drcnlt,  has,  so  far  as  we  know, 
been  presented  for  adjudication  In  connection 
with  that  section.  That  sitnatlon  la  now  be- 
fore us,  and  demanda  conaldmition  of  the 
mode  of  procedure  and  practice  peculiar  to 
the  circuit  court  of  the  Eighth  Judicial  cir- 
cuit, which  circuit  comprises  the  dty  of  St 
Louis  alone.  The  law  relating  to  that  court 
Is  now  artldft  8  of  chapter  35,  |i  4147-1167, 
Bar.  St  1909.  That  court,  as  at  present  con- 
stltDted,  la  composed  of  12  divisions.  While 
section  ^48,  as  published  in  the  Revision  of 
1909,  provides  for  but  two  divisions  for  the 
trial  of  criminal  causes,  by  the  act  of  March 
21,  1906  (lAWS  1906,  p.  127).  three  sudi  dl- 
vWws  are  provided  for,  Divisions  Nos.  1  to 
8  having  Jurisdiction  of  dvll,  and  Nos.  10, 
11,  and  12  of  criminal,  causes.  After  secUons 
providing  for  the  12  divisions  and  for  Qie 
salary  of  flie  Judges,  follows  section  4140, 
wblcb  provides,  am<mg  other  things,  for  two 
(or  ss  amended,  for  thr^  dlvlshms  for  Oie 
trlsl  of  criminal  causes,  and  that  the  judges 
assigned  to  the  criminal  dlvlslwis  shall  rit 
In  those  divisions  "tor  the  trial  of  criminal 
causes  then  or  thereafter  pending  In  said 
court,  and  for  the  disposition  of  such  other 
business  arlshog  under  tiie  criminal  Jurisdic- 
tion of  t2ie  court  as  may  come  before  It  and 
to  whom  shall  thereupon  be  transferred  for 
trial  and  disposition,  In  such  proportkms  be- 
twera  themselves  as  said,  court  In  general 
term  shall  determine,  all  of  tiie  unflnlshed 
cases,  actions,  and  proceedings  whldi  shall 
have  been,  on  the  first  Monday  of  January, 
1897,  transferred  to  said  court  tteim  the  said 
criminal  court  The  Judges  so  assigned  for 
the  trial  of  said  crimUuU  cases,  and  the  dls* 
position  of  other  bniriness  arising  under  the 
criminal  Jurisdiction,  shall  try  and  dispose  of 
the  cases  so  transferred  to  tiiem,  and  conduct 
ttie  business  arising  under  said  criminal  Ju- 
risdiction during  such  time  or  times  as  the 
court.  In  g^eral  term,  may  direct,  and  said 
gmerat  term  shall,  from  time  to  time,  replace 
the  Judges  so  assigned  to  try  said  criminal 
cases  and  dispatch  said  criminal  business, 
with  others  of  Its  members  selected  by  it  to 
that  end,  and,  as  far  as  practicably  alter- 
nately and  in  rotation,  so  that  from  time  to 
time  each  of  their  number  shall  In  turn  sore 
in  the  transaction  of  the  criminal  business  of 
the  court  unless  the  Judges,  sitting  In  gen- 
eral term,  shall,  in  their  discretion,  excuse 


any  member  of  the  court  from  so  serving." 
It  may  be  said  in  passing,  that  section  4149, 
In  l^rms,  applies  particularly  to  the  criminal 
divisions  of  the  court  and.  the  disposition  of 
business  thowin,  and  it  Is  very  evidrat  tliat 
it  would  be  a  forced  construction  to  say  that 
the  Judges  so  assigned  to  the  criminal  divi- 
sions could  not  sign  bills  of  exceptions  In 
criminal  cases  in  which  steps  had  been  tak- 
en by  their  ^edecessors  on  the  bench. 

Section  4162  provides  that  *in  addition 
to  the  ordinary  power  of  making  rules  con- 
ferred by  the  general  law,  the  court  may 
make  all  rules  which  Its  peculiar  organisa- 
tion may,  In  it»  Judgment  require  different 
from  the  ordinary  course  ot  practice  and  nec- 
essary to  facilitate  the  transaction  of  busi- 
ness therein,"  all  rules  for  dM  governing  of 
the  court  at  special  term  being  mtlform  for 
each  division. 

The  peculiar  construction  of  the  circuit 
court  of  the  Eighth  circuit  was  considered  to 
some  extoit  In  the  case  of  State  ex  reL  Mc- 
Caffery  v.  EHSgers.  162  Mo.  486.  54  B.  W.  496. 
Judge  ValUant  speaking  for  the  ooort  In 
banc,  and  referring  to  what  are  now  sections 
41S1  and  4162,  Bev.  St  1909,  and  quoting 
from  what  is  now  section  41S2,  refers  to  the 
fact  that  under  the  statute  the  drcnlt  court 
of  the  dty  of  St  XiQuls,  In  goieral  term.  Is 
required  to  make  rules  for  the  distribution 
of  the  cases  among  tiie  dlvltfons  In  q^edal 
term.  We  have  quoted  section  41B2  above. 
Judge  YaUlant  further  atatoi  that^  wbea  a 
case  Is  regularly  anl^ed  to  a  particular  dl- 
Tlskm,  *^t  dlTlslim  tor  tta  purposes  of  that 
case  Is  as  exdnslve  In  Its  Jnrisdlctiui  as  If 
it  were  the  whole  court,  or  as  If  the  court 
was  a  unit;  another  division  or  another 
Judge  presiding  in  special  term  has  no  more 
Jurisdiction  over  that  cue  than  the  circuit 
court  of  an  adjoining  country.  Bo  held  in 
Haehl  r.  Railroad,  119  Mo.  826  [24  8.  W. 
787].**  TUB  Haehl  Case,  as  w^  as  ttie  Bg- 
gers  Case,  was  followed  and  approved  In  God- 
dard,  to  Use,  v.  Delano,  181  Mo.  664,  loa 
dt  681,  80  S.  W.  886.  As  that  drcult  and 
its  courts  are  within  the  appellate  Jnrlsdlo 
tlon  of  this  court,  we  not  only  have  before 
us  the  law  which  provides  that  Its  Judges  are 
to  rotate  in  service  between  the  dvU  and 
criminal  divisions,  but  we  are  also  warranted 
In  taking  Judicial  notice  ot  the  fact  that  at 
the  time  when  this  bill  of  ezc^itlmiB  was  fil- 
ed, the  Honorable  J.  Hugo  Grimm  and  ttie 
Honorable  Daniel  D.  Fisher  wwe  Judges  In 
office,  serving  as  drcnlt  Judges  ot  tlie  Blg^th 
drcult  It  is  not  thought,  however,  that  we 
can  take  Judicial  notice.  In  tiie  abs«ice  ot 
anything  In  the  record  showing  It,  of  the  fact 
as  to  the  length  of  time  a  partlcnlar  Judge 
was  assigned  to  a  particular  room  or  divi- 
sion, nor  can  we  take  Judicial  notice,  outside 
of  the  record  in  each  case,  of  wMch  one  of 
the  Judges,  at  any  spedfled  time,  vraa  In  ot- 
flee  and  exercising  the  functions  of  Judge  la 
any  particular  room  or  dlvlslcm.   Ws  have 
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nothing  in  tbls  record  to  roable  as  to  say 
tbat  Judge  Grimm  was  transferred  to  tbe 
criminal  division  and  Jadge  Fisher  assigned 
to  replace  him  in  Dlrlslon  No.  2,  but  we  have 
a  right  to  take  Judicial  notice  of  the  fact 
that  the  role  of  rotation  among  the  Jnd^ 
of  that  coart  prevails  under  the  statute,  and 
that  the  result  of  sending  three  of  the  Judges 
from  tin  dvil  divisions  Into  the  criminal  di- 
Tlslona  neceesarllf  InTolves  a  rotation  in  the 
office  of  the  Judges,  so  ta.r  as  respects  their 
sOTlce  In  even  the  ctrll  divisions  of  the  cir- 
cuit court,  and  It  appears  affirmatively  in  the 
record  proper  that  it  was  signed  and  ordoed 
of  record  by  the  court,  and  tbat  tb6  Honor- 
able Daniel  D.  Fisher  constltated  the  court 

It  la  tLppeMBt  from  tbe  abstract  of  the  rec- 
ord and  bill  of  ac^tifniB,  that  the  Honor- 
able J.  Hngo  Grimm  was  the  jndge  before 
whom  tbB  cause  muB  tried,  presiding  In  Di- 
vision No.  2  <tf  the  conrt,  and  it  Is  stated 
that  the  trial  was  begun  on  the  28d  of  Jan- 
uary, 1900v  during  tbe  December,  1906t  term 
of  the  court,  and  was  concluded  on  that  day. 
It  la  fair  to  Infer,  tber^re,  tbat  Judge 
Grimm  presided  at  tiie  trial  from  beglni^g 
to  end.  It  la  recited  In  the  record  pr^iw,  as 
set  out  In  the  abstract,  that  on  the  26th  day 
of  January,  190S,  during  said  December 
term,  and  within  four  days  aftw  the  rendi- 
tion of  tbe  Todlct,  tbe  motion  for  new  trial 
was  filed  and  that  it  was  continued  to  the 
F^bmary,  1909,  term  of  the  court,  when  it 
was  overruled,  and  that  an  appeal  was  grant- 
ed daring  that  term  to  ttils  court,  and  that 
an  eztenskm  of  time  for  flUng  tbe  bill  of  ex- 
ceptions waa  granted  down  to  and  Including 
the  12th  of  Jannary,  1910^  and  that  the  bUl 
of  exc^itlons  was  filed  on  the  llttL  of  Janu- 
ary, 1910;  that  is  to  say,  It  was  filed  within 
tbe  tUne  granted  by  the  various  extensions 
of  time.  Tbe  entry  in  the  abstract  of  tbe  rec- 
ord proper  recites  that  on  tbls  11th  of  Jan- 
oaxy,  1910,  and  during  the  Deconber,  1909, 
term,  tbe  plalntUTa  bill  of  ooeptlons  was  by 
tbe  court  approved,  allowed,  signed,  sealed, 
ordered  filed,  and  filed.  In  tbls  respect  It 
corresponds  to  what  aKMars  to  be  the  state 
of  the  record  as  presuited  In  Hartln  v.  Cas- 
tle^ 182  Mo.  216^  81  S.  W.  426.  We  are  not 
advised  by  any  recitals  in  the  record  or  ab- 
stract yrhea  the  Honorable  Daniel  D.  FlahOT 
took  bis  seat  and  presided  in  tbat  division  of 
the  circuit  court,  beyond  the  fact  of  the  re- 
dtel  that  the  bill  was  filed  In  court  on  the 
11th  of  January,  1910,  having  been  allowed, 
signed,  sealed,  and  ordered  filed  on  tbat  day 
by  the  court  Whether,  wltbln  the  meaning 
of  section  2062,  Judge  Grimm  "heard  tbe 
cause,"  is  not  shown.  If  by  "heard  tbe  cause" 
Is  meant  not  the  mere  trial  of  It  but  the 
motion  for  the  new  trial  and  action  thereon 
and  the  various  extensions  of  time  for  fil- 
ing the  blU. 

It  was  not  necessary  that  Judge  Fisher 
should  have  been  the  immediate  successor  of 
Judge  Grimm— be  might  have  been,  or  might 


not;  another  Judge  may  have  presided  In  that 
division  between  the  Incumbency  of  Judge 
Grimm  and  that  of  Judge  Fisher.  The  statute 
requires  the  then  acting  Judge  to  sign.  We 
liave  a  right  to  assume  that  Judge  Grimm 
had,  under  the  statute  and  the  rule  of  court 
been  transferred  to  some  other  division, 
whether  criminal  or  dvll  Is  Immaterial. 
While  we  teke  Judicial  notice  of  the  fact  that 
Judge  Grimm  was  elected  for  a  term  of  of- 
fice as  a  circuit  Judge  which  has  not  expired, 
it  is  clear  from  this  record  here  before  us 
tbat  he  had  "gone  out  of  office,"  so  far  as 
concerns  presiding  as  judge  of  Division  No. 
2.  He  had  gone  from  that  division,  to  all 
Intente  and  purposes,  as  entirely  as  if  his  of- 
fice as  circuit  Judge  had  terminated.  It  cer- 
telnly  had  terminated  for  the  time  being,  un- 
less he  and  Judge  Fisher  were  both  Judges 
in  that  division  at  one  and  the  same  time. 
As  our  law  makes  no  provision  for  two  Judges 
presiding  at  one  and  the  same  time  In  the 
same  division,  this  could  not  be.  Ranney  t. 
Packing  Co.,  supra. 

No  question  of  the  tenure  of  office  of  the 
Honorable  J.  Hugo  Grimm  or  of  the  enter- 
ing upon  office  of  the  Honorable  Daniel  D. 
Fisher  Is  Involved — no  disability  on  the  part 
of  the  judge  who  tried  the  case  is  suggest- 
ed— so  that  this  case  Is  presented  on  tbe  sole 
point  of  one  In  which  the  bill  of  exceptions 
Is  signed  by  the  judge  who  then  presided  In 
the  division  of  the  court  In  whldi  the  case 
was  tried,  and  section  20S2,  Bev.  St  1900, 
specifically  provides  that,  In  any  case  where 
the  judge  who  heard  the  cause  shall  go  out 
of  office  before  signing  the  bill  of  exceptions, 
such  bill.  If  agreed  te  be  true  by  the  parties 
to  the  action  or  their  attorneys,  or  shown  to 
the  judge  to  be  correct  shall  be  signed  by 
the  succeeding  or  acting  judge  of  the  court 
where  the  case  was  heard.  We  do  not  con- 
strue this  section  2032,  when  it  uses  the  lan- 
guage "shall  go  out  of  office,"  as  meaning.  In 
a  case  presented  by  the  peculiar  construction 
of  the  circuit  court  of  the  city  of  St  Louis, 
that  his  term  of  office  must  have  expired,  but 
construing  that  section  In  connection  with  the 
fact  of  which  we  take  judicial  notice,  that 
the  Judges  of  that  court  exchange  from  one 
division  to  another,  we  hold  these  words  to 
mean  In  that  connection  "shall  go  out  of  of- 
fice," so  far  as  concerns  presiding  In  that  par^ 
ticular  division  of  the  court 

Bearing  In  mind  what  is  said  by  our  Su- 
preme Court  In  Gk>ddard  v.  Delaney,  State  ex 
rel.  V.  Eggers,  and  Haehl  v.  Railroad,  supra, 
to  the  effect  that  while  the  circuit  court  of 
the  city  of  St  Louis,  comprising  the  Eighth 
judicial  circuit  is  one  court,  composed  of 
many  parts  called  dlTlslons,  yet  each  division 
for  certain  purposes,  among  others,  the  dis- 
position and  trial  of  causes  to  their  conclu- 
sion, unless  pending  their  determination  a 
change  of  venue  has  been  awarded  from  one 
divteion  to  another,  or  from  tbat  circuit  to 
another,  is  In  Itself  a  complete  court,  inde- 
pendent of  each  of  the  other  divisions,  we 
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therefore  hold  that  It  clearly  appears  by  the 
record  in  this  cause  that  at  the  time  when 
the  bill  of  exceptioDB  was  settled,  signed,  ap- 
proved, and  filed,  the  Honorable  Daniel  D. 
Fisher  was  the  acting  judge  of  Division  No. 
2  of  the  circnit  court  of  the  city  of  St  Lonla, 
the  dirlsion  of  the  court  in  which  the  case 
was  tried.  As  said  in  Martin  v.  Castle,  su- 
pra: "It  Is  inconceivable  to  us  how  there 
could  be  any  question  as  to  the  authentication 
of  the  bill,  or  of  its  Identification  onder  the 
circumstances." 

Counsel  for  respondent  rely  upon  Patterson 
T.  Yancey,  supra,  as  decisive  in  tbelr  favor. 
As  before  remarked,  we  do  not  think  that 
case  meets  the  one  at  bar.  Nor  can  we  rec- 
oncile it  with  the  great  weight  of  authority 
in  this  state.  Under  all  the  decisions  and 
the  law,  there  Is  but  one  Judge  Qualified  to 
sign  a  bill  of  exceptions,  and  there  can  be  but 
one  judge,  whether  de  facto  or  de  jure  for 
one  division  of  any  one  court  sitting  and  hold- 
ing that  court  Ranney  r.  Packing  Co.,  su- 
pra ;  Martin  v.  Merc.  Town  Mut.  Fire  Ins. 
Co.,  124  Mo.  App.  221.  101  S.  W.  672.  The 
bill  must  be  signed  by  the  judge  who  is  pre- 
siding over  the  court  at  the  time  the  bill  of 
exceptions  Is  tendered  and  filed,  the  judge  or 
person  acting  as  judge  who  signs  it  being  at 
the  time  presiding  in  that  court,  either  by 
special  election  or  by  assignment  as  provided 
by  law.  In  State  ex  rel.  v.  Gibson,  supra, 
it  is  held  that  because  Judge  Clbson  had  gone 
out  of  office  mandamus  would  not  lie  against 
him  to  sign  a  hill  of  exceptions. 

The  reason  which  lay  at  the  foundation  of 
the  old  rule,  that  if  a  judge  who  had  tried 
a  case  went  out  of  office  p^dlng  action  on 
a  motion  for  a  new  trial,  his  successor  must, 
aa  of  course,  grant  a  new  trial,  has  been  tak- 
en away  by  modem  methods  of  court  pro- 
cedure, under  which  the  official  reporter  takes 
down  stenographlcally  and  verbatim  all  the 
proceedings  at  the  trial— often  indeed  such 
occurrences  In  the  progress  of  -the  case  as 
rallngs  on  motions,  etc.  By  our  modem  prac- 
tice a  judge  has  before  him,  in  the  notes  of 
the  official  reporter,  all  that  took  place  in 
the  cause,  and  It  is  within  his  power,  when 
a  bill  of  exceptions  Is  tendered  for  hia  ap- 
proval, to  satisfy  himself  as  to  Its  correct- 
ness ;  It  is  easy  for  the  bill  to  be,  in  the  lan- 
guage of  section  2032,  "shown  to  the  judge 
to  be  correct."  He  can  test  its  correctness 
by  the  notes  of  the  official  reporter,  even  by 
the  signature  of  his  predecessor  in  office;  In 
any  of  the  many  ways  by  which  those  things 
of  which  we  have  no  personal  knowledge  may 
be  shown  to  us  to  be  correctly  recited.  But 
it  most  be  signed,  ordered  filed,  and  made  of 
record  In  ttie  court  by  the  judge  then  pre- 
siding therein.  It  is  always  the  duty  of  the 
judge,  in  signing  a  hill  of  exceptions,  to  know 
for  himself  that  the  bill  tendered  Is  correct 
He  is  the  one  who  is  ultimately  responsible 
for  its  correctness.  It  is  a  mistake  to  over- 
look the  very  real  and  sole  object  and  pur- 
pose of  a  bill  of  exceptions ;  that  la,  to  make 


that  a  matter  of  record  of  the  court  whfdi 
before  then  and  without  the  bill,  was  not  of 
record — matters  which  arose  in  the  progress 
of  the  case  and  not  otherwise  of  record  prop- 
er ;  not  of  the  record  of  the  court  unless  pre- 
served by  bill.  By  the  filing  of  that  bill  it 
becomes  Incorporated  into  and  becomes  a  part 
of  the  record.  Nothing  can  be  and  become 
of  the  record  of  a  court,  unless  ordered  to 
be  made  of  record  by  the  judge  thm  holding 
the  court  and  presiding  therein,  in  whom 
rests  the  sole  power  over  those  records.  Ap- 
plying section  2032  of  the  statute  to  the  pe- 
culiar situation  which  must  inevitably  often 
arise  in  the  circuit  court  of  the  city  of  St. 
Louis,  we  repeat  that  we  hold  that  the  bill 
of  exceptions  here  Involved  was  signed  by  the 
proper  judge,  and  that  it,  with  the  record 
proper,  is  before  us,  i)ipvk  to  our  review. 

Second.  Turning  to  ttie  case  on  its  merits* 
a  careful  reading  of  the  testimony  and  of  the 
proceedings  at  the  trial  satisfies  ns  that  there 
was  no  reversible  error  committed.  Aa  to 
most  of  the  points  urged  tor  a  reversal,  ex- 
ceptions were  not  taken  and  preserved  in 
such  a  manner  that  we  can  ctmsUer  ttaem. 

It  Is  urged  that  ttie  defeadant  below*  not 
having  denied  the  execatlon  of  the  ctmtract 
relied  on  under  oath,  was  not  at  liberty  to 
contest  It  at  the  trial  That  objection  has 
no  place  In  this  case.  Plaintiff  did  not  bring 
himself  within  t^e  provisltniB  of  the  statnto 
relating  to  actions  <m  written  contracts.  No 
contract  such  as  referred  to  In  sectloD  194^ 
Rev.  St.  1909— that  is,  no  original  or  oqiy,  u 
in  case  of  a  lost  one,  of  an  instrument  of 
writing  upon  which  the  daim  Is  foonded— 
was  filed.  Nor  is  the  action  on  an  instni- 
ment  of  writing  <aiarged  to  have  been  execute 
ed  by  the  other  party  and  filed,  or  on  such  an 
instrument  of  writing,  allied  to  have  been 
lost  or  destroyed,  of  which  a  copy  is  filed. 
It  has  been  ruled  in  many  cases  that  these 
sections  of  our  statute  referred  to  do  not 
apply  to  Instruments  executed  by  both  par- 
ties. It  is  very  clearly  apparent  in  the  case 
at  bar  that  the  Instrument  In  writing  relied 
on  as  the  contract  between  the  parties  was 
not  filed  wltb  tbe  statement  of  the  account. 
That  statement  does  not  even  allege  a  writ- 
ten contract  It  Is  equally  apparent  from  an 
examination  of  the  proceedings  at  the  trial 
that  tbe  contract  relied  upon  was  signed  by 
both  parties.  Hence  section  1085,  Rev.  St. 
1909,  does  not  apply.  See  Kelly  v.  Thu^, 
143  Mo.  422,  45  S.  W.  800.  A  fatal  objection 
to  the  consideration  of  this  point  Is,  how- 
ever, that  it  was  In  no  manner  raised  and 
saved  by  any  exception  In  the  trial  court. 
Failing  that  it  cannot  be  here  first  made. 

It  is  urged  that  the  execution  of  the  con- 
tract not  having  been  denied  under  oath,  its 
validity,  or  fraud  connected  with  obtaining 
it  Is  not  open  to  Inquiry.  This  is  not  tbe 
law.  Even  In  a  case  where  the  maker  ct  a 
note  has  failed  to  deny  its  execution  under 
oath  and  has  admitted  its  execution.  Its  !»■ 
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gallty  iM  open  to  contest  ^tliont  a  denial 
of  tbe  execution  of  the  note,  Terlfled  by  af> 
fldarit  WellB  t.  Hobson,  01  Mo.  App.  879. 
It  Is  bdd  In  Johnson  t.  Woodmen  of  the 
World.  119  Mo.  App.  98.  as  S.  W.  951,  that 
though  the  execution  of  a  contract  In  writing 
Is  not  denied,  it  Is  open  to  the  defendant  to 
prove  tliat  it  never  existed  or  that  the  con- 
sideration for  It  had  failed.  The  rule  laid 
down  in  these  cases  applies  witb  even  more 
force  In  the  case  at  bar  than  in  them,  for 
In  them  the  pleadings  were  written,  while 
bere,  beyond  the  account  filed  In  the  pro- 
t>ate  court,  there  were  no  pleadings.  All 
pleadings,  save  the  statement,  were,  as  they 
may  be,  oral,  and  in  the  trial,  which  is  de 
novo  In  tbe  drcnlt  court,  no  pleadings  are 
required.  It  Is  always  open  to  the  defend- 
ant in  tbe  probate  court,  as  in  that  of  a 
justice  of  the  peace,  and  again  in  the  cir- 
cuit court,  to  Interpose  any  defenses  what- 
ever that  she  has  to  tbe  account  presented 
as  a  demand,  provided  they  are  not  so  in- 
consistent as  to  destroy  each  other.  Mun- 
ford  V.  Keet.  164  Mo.  36,  K5  S.  W.  271; 
Bank  v.  Stewart,  136  Mo.  App.  24.  loc.  <^t 
S5, 117  S.  W.  99.  Tbe  defendant  in  this  case 
bad  a  right  to  show,  if  she  could,  that  tbe 
contract  allied  to  have  existed  between  ber 
and  the  plaintiff  was  obtained  by  fraud  or 
that  it  had  been  rescinded  or  even  that  it 
bad  never  existed.  Both  our  Supreme  and 
Appellate  Courts  have  held  in  many  cases 
that  tbe  defense  of  fraud  is  available  at  law. 
See,  inter  alia.  Earl  v.  Hart,  89  Ho.  268, 
loc.  cit.  270,  1  S.  W.  2Sa 

Over  and  above  all,  and  fatal  to  the  case 
of  plaintiff,  is  the  fact  that  proper  objec- 
tions and  exceptions  were  not  made  during 
tbe  trial.  They  are  first  made  in  tbe  mo- 
tion for  a  new  trial  as  to  some,  as  to  oth- 
ers, by  tbe  brief  in  this  court  That  cannot 
be  done.  Kelley  t.  Tbuey.  supra,  143  Ma, 
loc.  dt.  437.  45  S.  W.  300. 

In  tbe  motion  for  new  trial  In  this  case, 
the  allegations  of  error  are  general  that  the 
court  erred  in  the  reception  or  exclusion  of 
testimony.  But  when  we  look  into  tbe  ab- 
stract of  the  proceedings  at  tbe  trial,  we  fall 
to  find  objections  and  exceptions  that  cov- 
er tbe  points  now  presented  and  urged  upon 
us  as  a  ground  for  reversal.  Examining  all 
of  tb^  we  do  not  tblnk  any  of  tbem  are 
tenable.  No  attack  Is  made  in  tbe  motion 
for  new  trial  on  tbe  instructions  asked.  We 
bave  read  all  of  the  rather  voluminous  eXh 
stract  of  tbe  testimony,  as  tbe  learned  coun- 
sel for  tbe  appellant  challenges  it  as  lack- 
ing in  any  probative  facts  which  can  sus- 
tain the  verdict  and  Jndgment  of  tbe  trial 
court  It  is  conflicting  at  almost  every  ma- 
terial point  We  are  therefore  bound  by  the 
conclusion  arrived  at  by  tbe  jury  and  the 
trial  court  We  find  In  tbe  verdict  no  evi- 
dence  of  prejudice  or  passion,  as  claimed  by 
counsel,  hat  am  bound  to  say  that  there  is 


very  substantial  testimony  to  suHwrt  the 
conclusion  arrived  at  by  the  Jury.  Its  weight 
was  for  the  learned  trial  Judge.  All  that  we 
are  responsible  for  IS  to  see  that  it  was  prop- 
erly In  the  case,  that  It  substantially  sus- 
tains the  verdict,  and  that  no  error  of  law 
appears.  Examining  this  record,  we  find  no 
reversible  error  In  any  of  the  rulings  of  tbe 
learned  trial  court  on  the  admission  and  ex- 
clusion of  testimony.  Tliere  Is  substantial 
evidence  to  warrant  the  verdict  There  is 
no  error  of  law  which  is  proitprly  saved. 
The  instructions  which  were  given,  as  before 
noted,  are  not  before  us  by  a  proper  excep- 
tion in  tbe  motion  for  new  trial,  giving  or 
refusing  Instructions  not  being  assigned  as 
error.  We  find  no  reversible  error  in  the 
case.  The  Judgment  of  the  circuit  court  is 
affirmed. 

NOBTONI,  J.,  and  OAULFIBLD,  J„  con- 
cur. 


NATIONAI*  ANNTJlTr  ASS'N  v.  CARTER 
et  ■!. 

(Supreme  Court  of  Arkaosas.    Nov.  21,  1910.) 

1.  InSUBANOE  (I  755*)  —  CONTKACTB  —  FALSB 
BXFBKSENTATIOnS— SamcCT. 

The  provision,  In  a  certificate  of  life  insnr^ 
anoe  Issued  bj  a  fraternal  order  to  a  member 
thereof,  that  ''the  benefits  herein  shall  be  iocon- 
testable  from  this  date,"  readers  assured's  false 
representations  in  his  application  for  insurance 
as  to  bis  habita  and  health  no  dstbnae  in  an  ac- 
tion on  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  I  766.*] 

2.  iHStlBAITCB  Q  723*)— Fbauduuitt  Bxfbb- 
SENTATI0N8— Effect. 

RepreseatatlonB  are  no  part  of  the  contract 
of  insurance,  but  are  collatetal  or  preliminary  to 
it.  and,  unlike  a  false  warranty,  tiiey  will  not 
Invalidate  the  contract  because  they  are  untrue, 
unless  they  are  material  to  the  ruks,  but  need 
only  be  substantially  true. 

[Ed.  Note.— 'For  other  casea^  see  InsuraAoe. 
Gent  Dig.  H  186^1865;  Dee.  Dig.  |  723.*] 

8.  INBTTBANOK  (1  723*)— NONOOKPLIANca  WITH 

Wabbantt— ErrxoT. 

Noncompliance  with  a  warranty  in  an  In- 
surance poU^  operates  ss  a  breach  of  the  eon- 
tract 

[Ed.  NotA^F»r  otber  oases,  see  Insuranoe, 
Cent  Dig.  H  1869-18^;  Dec  Dig.  |  728.*] 

4.  IirsnBAncE  (|  684*)— Assuicftion  or  In- 

SUBAROB  ObLIQATIONS— ConTBACT. 

Where,  in  a  contract  of  an  asaoclatiOQ  as- 
suming liability  of  a  fraternal  organization  on 
an  insaraDCe  certificate,  the  assodatioQ  agreed 
to  pay  the  full  benefit  of  the  amount  provided 
for  in  the  certificate  at  assured's  death,  wbether 
Buch  benefit  was  provided  for  under  its  own 
laws  or  not,  in  an  action  to  recover  on  the  cer- 
tificate, the  association  could  not  claim  the 
benefit  of  a  provision  In  its  by-laws  providing 
for  a  deduction  in  tbe  final  payment  in  case 
of  deatb  within  a  certain  time,  where  It  was 
not  shown  that  the  conatitation  or  lv-law«  of 
tbe  original  Insurer  contained  any  such  provi- 
sion 

[Ed.  Note.— For  other  case^  see  Insuranoe, 

Dec.  Dig.  $  6S4.*] 


•Fot  eUtir  eases  see  sanifttwle  and  seetlbsMUHBBR  la  Dea  Dig.  4  Am.  XHg.  KsyNo.  Bertas  A  R  Vr  ladeses 


Digitized  by 


Google 


684 


182  SOUTHWESTEBN  BBPOBTBB. 


(Ark. 


Appeal  from  Circuit  Conrt,  LawreiiM  Conn- 
ty;  Oharlefl  Coffin,  Judge. 

Action  on  a  life  Insurance  policy  by  Fran- 
cis P.  Garter,  gnardlaD,  And  anotber,  against 
the  National  Annuity  Association.  Judgment 
for  plalntUEs,  and  d^endant  appeals.  Af- 
firmed. 

SmlQi  ft  Blackford,  for  appelant  J.  N. 
Beakley.  W.  A.  Onnnlngham,  and  J.  N.  ObU- 
ders,  for  appellees. 

UcGITLLOOH,  O.  J.  Ilila  to  an  action  In- 
stituted by  the  beuefldarles  to  recover  on  a 
benefit  certificate  Issued  by  the  Loyal  Fra- 
ternal Hornet  a  ocnporatlon  engaged  In  the 
life  Insurance  bnslneas  on  the  fraternal  plan, 
to  Antonio  Frankrlng,  one  of  Ita  members, 
now  deceased,  ^e  o^flcate  la  In  the  fol- 
lowing form:  *^la  certifies  that  Antone 
Frankring  Is  a  member  of  the  Loyal  Frater- 
nal Home  Lodge  Na  92,  at  Walnut  Udge, 
state  of  Arkansas,  and  within  ninety  days 
nttet  receipt  of  satlstectory  proofs  of  his 
death  tiiaw  shall  be  paid  to  one  thou- 
sand dollars.  ISie  condltlims,  benefits  and 
provisions  printed  or  written  by  the  society 
on  the  ba(ft  hereof  are  a  part  of  this  cer^ 
tlflcate.  The  bttieflts  herein  shall  be  incon- 
testable fnnn  this  dat&  In  witness  where- 
of ttw  Loyal  Fraternal  Home  has  caused  its 
corporate  seal  to  be  hereunto  affixed  and 
ttiese  presents  to  be  signed  by  Its  supreme 
president  snd  its  snprose  secretary  at  0am- 
eron,  Mo.,  this  the  26th  day  of  September, 
MOT." 

On  December  27,  1907,  defendant,  National 
Annuity  Association,  another  corporation  en- 
gaged In  the  same  business,  took  over  and 
assumed  the  obligations  of  the  other  asso- 
ciation to  Iti  members  by  a  writing  in  the 
following  form:  "The  National  Annuity  As- 
sociation, a  fraternal  beneficiary  association 
at  Kansas  City,  Mo.,  hereby  assumes  the 
bdieflt  certificate  issued  by  the  Loyal  Fra- 
ternal Hcone,  of  Cameron,  Uo.,  as  above  de- 
scribed; to  which  this  certificate  of  assump- 
tion Is  att^tched,  and  by  these  presents  makes 
it  a  certificate  of  the  National  Annuity  Asso- 
ciation, subject  to  the  constitution  and  laws 
of  the  said  National  Annuity  Association 
now  in  force  or  that  may  be  hereafter 
adopted.  Provided,  however,  the  National 
Annuity  Association  agrees  to  pay  the  full 
benefit  provided  for  In  this  certificate  at 
death.  less  amounts  previously  paid  for 
disability  benefits,  and  unpaid  assessments, 
whether  such  benefit  is  provided  for  under 
its  laws  or  not" 

Frankrlng  died  January  7,  1909,  and  the 
action  is  against  the  National  Annuity  Asso- 
ciation. No  question  Is  raised  as  to  the  au- 
thority of  the  defendant  under  its  charter 
powers  to  take  ov^  the  business  or  to  as- 
sume the  obligations  of  the  other  associa- 
tion. Defendant  pleaded,  among  other  de- 
fenses, that  the  assured,  in  order  to  procure 
the  insurance  had  knowingly  made  false  an- 


swers to  crataln  questions  propounded  In 
the  application,  for  the  purpose  of  deceiving 
and  deftaudlng  the  Insurer,  which  said  false 
answers  were  relied  on  by  the  insurer.  Said 
qnestions  and  answers  are  set  forth  as  fol- 
lows: "Do  yon  use  alcohol  or  malt  Ilqnbrs 
at  aUr  **Do  you  drink  dailyr  "Did  yon 
ever  drink  to  intozicatton  or  excess?"  To 
all  of  which  questions  assured  answered, 
"No."  Also  the  following  questions:  "What 
Illness,  disease  or  accident  have  you  had 
since  diildhoodi"  Answered:  "Attack  of 
pneumonia  In  1893  of  one  wedc's  duration, 
mild  attack,  and  had  completely  recovered." 
"Have  you  had  any  sl<±ness,  aliment  or  in- 
jury that  has  not  been  named  or  described 
above?**  Answend:  "No."  "Who  was  the 
last  physician  who  attended  or  prescribed 
for  you?"  Answered:  "Johnson  Patrick, 
Jonesboro,  Ark.,  1893,  for  pneumonia." 

There  was  evidence  adduced  by  the  de- 
fendant tending  to  show  that  Frankrlng 
drank  Intoxicating  liquors  to  great  excess 
for  several  years  prior  to  his  application  for 
insurance,  and  was  frequently  intoxicated. 
But,  on  the  other  hand,  the  testimony  ad- 
duced by  plaintilf  tended  to  show  Uiat 
Frankrlng  drank  only  occasitmally,  and  not 
to  mxdi  excess  as  to  materially  aifeet  his 
health  or  strength.  Then  was  also  testi- 
mony to  show  that  Frankrlng  went  to  a  hos- 
pital in  St.  Louis  during  the  year  1907.  prior 
to  his  application;  but  it  does  not  show  that 
his  ailment  was  of  such  a  serious  nature  as 
to  materially  affect  bis  heslth  or  longeTlly. 

It  wiU  be  noted  in  the  outset  that  it  is  not 
pleaded  tiiat  the  tmOi  of  the  said  answers 
was  warranted  by  the  assorefi.  or  that  there 
was  any  breach  ot  warranty*  The  detoise 
relied  on  Is  tltat  the  said  answers  to  ques- 
tions Were  "knowingly  false  and  made  for 
the  purpose  of  deceiving  and  dtfrandlng  this 
defatdant"  Svoi  if  swA  defense  ^ad  beoi 
pleaded,  it  would  have  beoi  of  no  avail,  for 
the  language  ot  tiie  contract  wonld  defeat 
such  a  defense^  as  It  declares  that  "the  bttie- 
fits  bwein  shall  be  Incontestable  from  this 
date."  Any  stipulation  In  the  application 
making  the  liability  of  the  insurer  d^aid  on 
a  warranty  of  Uie  trutli  of  answen  to  ques- 
tions would  be  InconslstMit  with  the  terms 
of  the  benefit  certificate^  which  Is  the  last 
expression  between  the  parties  of  tbe  terms 
of  the  contract  The  distinction  between 
warranties  and  representations  is  a  marked 
one.  "Representations,"  said  Judge  BatUe 
in  delivering  the  opinion  In  Assurance  So> 
dety  V.  Bentlinger,  58  Ark.  S2S,  25  8.  W. 
835,  "are  no  part  of  the  contract  of  Insur- 
ance, but  are  collateral  or  pr^lmlnary  to  It. 
When  made  to  tbe  insurer  at  or  before  the 
contract  is  entered  into,  they  form  a  basis 
upon  which  tbe  contract  Is  entered  into; 
th^  form  «.  basis  upon  which  the  risks  pro- 
posed to  be  assumed  can  be  estimated.  Thej 
operate  as  the  Inducement  to  the  cmitract 
Unlike  a  false  warranty,  tbey  will  not  l» 
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-ralMate  the  contract,  becanse  they  are  an- 
true,  unlesfl  tbey  are  material  to  the  rleka, 
■a^  need  onty  be  rabstantlally  tme.  Xliey 
render  Oie  poller  Told  on  the  ground  of  frand, 
while  a  noncompliance  with  a  warrantr  oj^- 
-erates  aa  an  ezpress  bieaA  of  the  ctntract" 
See,  also,  2  Oool^'a  Briefa  on  tiie  JAw  of 
Insorance,  p.  1162. 

The  InBtmctlons  of  the  court  were  In  con- 
formity with  thla  well-marked  distinction 
and  correctly  snbmltted  the  qnesdon  wheth- 
«r  or  not  the  allied  false  representatlffiiui 
were  material  to  the  risk. 

Error  of  the  court  Is  assigned  In  refufdng 
to  submit  to  the  jury  the  question  of  reduc- 
tion of  the  amount  of  liability  under  a  sec- 
tion of  the  by-laws  of  the  defendant  asso- 
ciation reading  as  follows:  "Sec.  84.  In  the 
event  of  the  maturity  by  death  or  disability 
«f  a  certificate  In  this  association,  before  the 
member  has  contributed  ten  years*  assess- 
ments, the  unpaid  anessments  will  be  cbarged 
a^lnst  the  certlflcate  and  deducted  from  the 
final  payments.  Thla  section  shall  not  ap- 
ply to  an  Increasing  Ufe  cMtlflcate  until  aft- 
er It  has  been  In  force  three  yean."  It  la 
not  ebown  that  the  constltatlon  or  by>>Iaws 
of  the  Loyal  rratemal  Home,  flie  orlfllnal 
Insurer,  contained  any  such  provlston,  and  It 
■warn  the  contract  made  by  that  association 
which  the  defendant  assnmed.  Defendant, 
by  Its  contract  assuming  the  cimtract  of  the 
lioyal  Fraternal  Home,  expressljc  agreed 
pay  the  fnU  benefit  provided  for  In  this  cet- 
tlflcate  at  death,  less  amounts  previonaly 
paid  for  dlsabllilT  benefits,  and  unpaid  as* 
'  flessment^  irtietber  such  benefit  Is  provided 
for  nnder  Its  laira  oc  not**  The  certificate 
provided  fOr  the  payment  of  $1,00(^  and  noth- 
ing could  be  deducted  under  the  contract 
with  defoidant  except  "amounts  previously 
paid  for  dlaaldllty  bent^ta,  and  unpaid  as- 
sessments," and  none  are  shown  to  be  de- 
ducted. 

Jndgmoit  affirmed. 


ABKANBAS  AMUSSMEINT  ASS'N  V. 
HIGOINS. 

(Bnpzm»  Oonrt  of  Aikauias.   Nov.  21,  1910.) 

1.  C0BPOBA.TIOITB  (I  432*)  — 'AcnoHS  —  B)vi- 
nancE. 

In  an  action  against  a  corporation  for 
voA  done  as  a  eanwnter  on  Its  theater,  evi- 
dence held  to  sustain  findings  that  defendant 
held  ItBdf  oat  at  the  owner  and  operator  of  the 
theater;  ttiat  the  person  by  whom  plain- 
tiff was  employed,  was  Its  general  manager  with 
authority  to  do  all  that  was  necesBary  in  the 
matter;  and  that  all  the  other  stockholders 
knew,  or  should  have  known,  what  D.  was  do- 
ing. 

[E}d.  Note.— For  other  caaes,  see  Corporations, 
Dea  Dig.  I  432.*] 

2.  C0BPOU.TXOH8  (I  426*)— AoiB  or  Aqkntb— 

LUBZLITT. 

Where  a  coiporatlan  permits  its  president 
and  general  manager  to  hold  out  the  corporation 


as  the  owner  and  operator  of  a  theater  and  to 
incur  debts  In  so  doing,  and  receives  the  income 
from  his  acts,  it  is  liable  for  the  debts  incurred. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  fS  170^1716;  Dec  Dig.  f  ^*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; W.  H,  Bvans,  Judge. 

Action  by  Henry  Higglns  against  the  Ar- 
kansas Amusement  Association.  Judgment 
for  plalntUf,  and  defendant  appeals.  Af- 
firmed. 

B.  W.  Bactor  and  h.  D.  Sawyer,  tor  ai^el- 
lant  CI  T.  Gotham,  for  ai^dlee. 

McCniiLOCH,  a  J.  This  Is  an  aetlcoi  In- 
stituted by  Huiiy  Higglns,  who  Is  a  carpen- 
ter, against  defttidant^  the  Aikansas  Amuse- 
m&it  Association,  on  account  for  $216.46,  al- 
leged to  be  due  j^alntlff  for  woik  done  about 
a  building  In  the  city  of  Hot  Springs  known 
as  the  "Majestic  Theater.**  Plaintiff. recov- 
ered judgment  below,  and  defendant  appeals. 

The  only  contention  made  In  the  argummt 
here  is  that  the  teatlmmky  la  Insnffldait  to 
sustain  the  verdict  Dtfendant  Is  a  domestic 
corporaOon,  organized  for  the  purpose  of 
operating  placee  of  amusement^  ench  as  mov- 
ing plctnie  shows  and  vandevllle  theaters. 
R.  G.  Daniels  was  president  of  the  corpora- 
tion and  managed  the  bnsineBB,  being  held 
out  npon  the  printed  literature  as  president 
and  goieral  manager,  and  as  such  operated 
two  places  of  amusement  In  Hot  Springs, 
one  knoTvn  as  the  "Orpheum  Theater"  and 
the  other  as  the  "Lyceum  Theatcar."  The 
goieral  office  of  the  company  was  maintain- 
ed in  one  of  the  office  buildings  In  the  city, 
with  a  sign  displayed  showing  Daniels  to  be 
general  manager.  The  operation  and  man- 
agement of  the  Majestic  Theater  was  also 
taken  over,  and  Daniels  employed  plaintiff 
Hi^rins  to  do  a  lot  of  work  in  and  about 
the  building.  He  had  previously  done  work 
at  the  Instance  of  Daniels  at  the  Orpheum 
Theater,  which  had  been  paid  for  by  defend- 
ant company.  The  evidence  Is  clear  that  the 
Majestic  Theater  was  operated  In  the  name 
of  the  defoidant  company,  and  all'  the  print- 
ed literature^  aocb  aa  programs,  tickets,  etc., 
contained  the  name  of  the  defendant  as- 
sociation. The  door  receipts  during  the  time 
the  theater  was  operated  were  takm  to  the 
general  office  of  the  company  and  tbwe  min- 
gled with  its  funds. 

We  are  of  the  opinion  that  this  proof  war- 
ranted the  Jury  In  finding  that  tiie  defend- 
ant had  permitted  Itself  to  be  held  out  as 
the  owner  and  operator  of  the  Majestic  The- 
ater, and  that  Daniels  was  its  general  man- 
ager, with  authority  to  do  all  that  was  nec- 
essary In  conductlnjg  tlie  business  undertak- 
en. The  evidence  warrants  the  conduslon 
that  all  the  other  stockholders  knew,  or 
should  have  known,  that  Daniels  was  opw' 
ating  the  Majestic  O^eater  in  the  name  of 
the  company,  though  it  Is  claimed  now,  and 
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teBtlmony  was  Introdaced  tending  to  show, 
that,  In  fact,  tbe  Majeatic  Theater  was  a 
private  enterprise  of  Danlela  himself.  With 
the  facts  thaa  found,  it  needs  no  dtatlon  of 
authority  to  show  that  the  corporation  Is 
liable  for  dehts  incurred  by  Daniels  under 
those  circumstances.  The  company  not  only 
permitted  Daniels  to  conduct  the  business 
Id  Its  name,  but  It  also  received  the  benefits 
and  enjoyed  the  fmlts  of  tbe  enterprise. 
Therefore  It  was  responsible  tor  tbe  debts 
Incurred. 

There  was  also  evidence  sufiSclent  to  sus- 
tain the  attadunent  Issued  In  the  cause. 
Judgment  affirmed. 


ST.  LOUIS.  I.  H.  ft  8.  BT.  CO.  t.  JONES. 
(Supreme  Court  of  Arkansas.   Not.  28,  1910.) 

1.  Pbincipal  and  Aqent  (8  99*)— Scope  of 
Agent's  Authobitt— Iit  Genbbai.. 

In  general  an  agent  has  implied  authority 
to  do  all  things  necessary  to  effectuate  the  main 
purpose  for  vhlch  he  Is  employed. 

[EM.  Note.— E\>r  other  eases,  see  Pxinclpal  and 
Agent,  Cent  IHg.  fit  254^261 ;  Dee.  Dig.  I  90.*] 

2.  PBinciPAL  AND  Agent  (|  102*>— Scope  of 
Agent's  Authoritt— Railboad  ConouotoB 
—Hiring  assistance. 

Except  by  reason  of  unasoal  drcnmstancet 
which  render  outside  asBistance  necessary  to 
carry  forward  a  train,  a  conductor  has  no  au- 
thority to  make  contracts  of  employment. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
A^ot,  Cent.  Dig.  H  274^7,  847;  Dee.  Dig.  { 

8.  Railboads  (5  276*)— Injitbies  to  Pebsohs 

ON  TBAINB  — AOTHOBXTT  OF  CONDUOTOB- 
PBB80N8  A88ISIIHG  IK  HAHDUHO  FBBIOHT. 

A  cwductor  hsTing  no  authority  to  agree 
to  let  a  i>eraon  ride  in  consideration  of  Ms  as- 
sirting  with  the  freight,  one  who  rides  under 
such  an  agreement  is  neither  an  employd  nor  a 
passenger,  but  a  mere  volunteer,  who  assumes 
the  risk  of  his  position. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  ||  S78-886;  Dea  Dig.  f  276.*] 

^  Pbircipal  and  Agent  (8  102*)— Scope  of 
Agent's  Adtiiobitt— Railboad  Cowductob 
—Right  to  Employ  Assistant— Custom. 
For  custom  to  modify  the  general  rule  that 
a  conductor  has  no  right  to  employ  an  assist- 
ant, it  must  be  one  that  is  actually  known  by 
the  officials  who  conduct  tbe  affairs  of  the  rail- 
road company,  or  one  so  general  and  of  such 
long  standing  that  It  may  be  fairly  Inferrpd 
that  It  was  Known  and  assented  to  by  them. 

[Ed.  Note.— For  other  cas^  see  Prindpal  and 
Agent,  Cent  Dig.  Sf  274-^17,  847;  Dec.  Dig. 

8  10^*] 

6.  Railboads  (I  282*)— Ihjubibs  to  FsBSons 

on  Trains— Pboof— Issues. 

Where  plaintiff,  in  an  action  against  a 
railway  company  for  personal  injnries,  testifies 
be  was  on  board  a  freight  train  under  an  agree- 
ment hy  tbe  conductor  to  let  him  ride  free  in 
consideration  of  his  assisting  in  handling  freight 
he  cannot  recover  as  a  passengiBr  riding  gratui- 
teusly  by  permission  of  the  conductor,  where 
he  was  not  injured  on  the  train,  but  bad  left 
it,  carrying  freight  from  the  cars,  and  was  in- 
jured white  attempting  to  re-enter  It  and  be 


carried  according  to  tiie  osanthoriied  ooatziet 
with  the  conductor. 

[Bd.  Note.— For  other  cases,  see  Railroads; 
Dec  Dig.  I  282.*3 

Klrhy,  J.,  dissenting. 

Appeal  from  Circuit  Court,  White  County; 
H.  N.  Hutton,  Judge. 

Action  by  Undsay  Jones  by  N.  A.  Ford, 
his  mother  and  next  friend,  against  tbe  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintUf, 
defendant  appeals.  Reversed. 

Lindsay  Jones  by  N.  A.  Ford,  bki  mother 
and  next  friend,  brought  this  suit  against 
the  St  Louis,  Iron  Motmtain  &  Sontbero 
Railway  Company  to  recover  damages  for  In- 
juries received  by  btm  while  attempting  to 
board  one  of  defendant's  local  freight  trains. 

Lindsay  Jones  testified  In  bis  own  behalf 
and  stated  the  circumstances  connected  with 
the  happening  of  the  accident  substantially 
as  follows:  He  was  a  white  person  and  was 
19  years  old  when  he  was  injured.  He  had 
been  at  Bald  Knob,  a  station  on  defendant's 
line  of  railroad  In  Arlcansas,  hunting  work. 
He  ran  out  of  money  and  falling  to  obtain 
employment  he  decided  to  return  home. 
Hlgginson  was  the  station  on  defendant's 
line  of  road  nearest  bis  home.  He  asked  the 
conductor  of  one  of  defendant's  local  freight 
trains  If  be  would  let  him  ride  and  work  bis 
way  to  Higglnson.  The  conductor  answer^ 
ed:  "I  will  see  about  It  directly,"  and  direct- 
ly came  back  and  said:  "G^t  on;  you  can 
work  your  way."  Tbe  first  stop  was  made 
at  Judsonla,  and  he  bdped  load  and  unload 
some  freight  The  conductor  was  standing 
around  while  the  freight  was  unloaded.  The 
next  stop  was  at  Kensett  Jon»  worked 
there,  helping  to  load  and  unload  the  freight 
While  be  was  carrying  a  piece  of  freig:ht 
from  one  of  the  cars  to  the  frelgbthouse, 
tbe  train  without  notice  or  warning  of  any 
lElnd  was  put  in  motion.  Jones  after  de- 
positing tbe  piece  of  freight  In  the  freight- 
room,  turned  around  to  get  on  tbe  departing 
train.  Tbe  train  was  rtmnlng  and  Jones 
reached  up  to  get  tbe  handle  of  tbe  front 
end  of  tbe  caboose  to  get  on  It  His  foot 
slipped  and  fell  under  tbe  wheels  of  tbe  ca<- 
boose.  It  was  mashed  so  badly  that  It  was 
necessary  to  amputate  It  On  the  part  of  the 
defendant.  It  was  shown  that  the  conductor 
had  no  authority  to  employ  any  one  to  assist 
the  train  crew  in  the  operation  of  the  train, 
or  In  loading  or  unloading  freU^t  The  con- 
ductor, on  behalf  of  the  defendant  testified 
that  he  did  not  contract  with  the  plaintiff  to 
carry  him  from  Bald  Knob  to  Higglnson  lu 
consideration  of  any  services  performed  by 
him.  He  did  testify  to  tbe  fact  that  he  saw 
tbe  plaintiff  on  the  train  and  that  he  intoid- 
ed  to  collect  his  fare  later,  but  that  be  over- 
looked or  neglected  to  take  up  bis  fare.  On 
CTOss-ezamlnation,  In  response  to  the  qnes- 
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tlon:  "Isn't  It  a  fact  that  peoide  are  carried 
tree  by  tbe  conductors  on  the  local  freight 
trains  up  and  down  the  Iron  Monntaln  Road 
to  assist  the  ctew  In  the  loading  and  un- 
loading of  freight  at  the  stations?"  he  an- 
swered, "Colored  men  only." 

The  jury  returned  a  verdict  for  the  plain- 
tilt,  and  from  the  Judgment  the  defendant 
has  duly  prosecated  an  appeal  to  this  court 

W.  B.  Hemingway,  B.  B.  Klnsworthy,  and 
Jas.  H.  StevensoD,  for  appellant  S.  Bmn- 
dldge,  Jr^  and  Harry  MeeUy,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  is  tbe  contention  of  the  plaintiff  that  he 
made  a  contract  with  tbe  conductor  of  one 
of  defendant's  local  freight  trains  to  carry 
blm  from  Bald  Knob  to  HIgglnson,  hi  con- 
aideration  of  aervlces  to  be  performed  by 
him  In  assisting  the  train  crew  In  loading 
and  unloading  freight 

The  undisputed  evidence  shows  that  tbe 
conductor  did  not  have  authority  to  make 
such  contract.  Did  he  have  implied  author- 
ity to  make  It?  The  general  mlQ  la  that  the 
agent  has  the  Implied  authority  to  do  all 
things  which  are  reasonably  necessary  to  ef- 
fectuate the  main  purpose  for  which  he  la 
employed. 

Mr.  Elliott  says  that  the  authority  of  the 
conductor  ordinarily  extends  to  the  control 
of  the  movements  of  his  trains  and  to  the 
Immediate  direction  of  the  movements  of  the 
employes  engaged  in  operating  the  train,  and 
does  not  extend  to  making  contracts  on  be- 
half of  tbe  railway  company.  Elliott  on 
Balkroads,  Tcd,  1,  |  302.  Continuing,  the  an- 
tlior  says:  "As  we  have  said,  the  conductor 
bas  no  general  authority  to  make  contracts 
on  behalf  of  the  company,  but  he  may  in 
rare  cases  of  necessity,  when  circumstances 
demand  It  bind  the  company  by  such  con- 
tracts as  are  clearly  necessary  to  enable  him 
to  carry  out  his  prescribed  duties.  In  order 
that  contracts  made  by  him  shall  be  obliga- 
tory upon  the  company  they  must  be  made 
to  enable  him  to  perform  tbe  duties  required 
of  him  and  must  not  relate  to  collateral  mat- 
ters, nor  be  outside  of  the  line  of  duty  as- 
signed him.  Thus,  he  may,  where  other  pro- 
vision has  not  been  made,  employ  mechanics 
to  repair  a  break  of  the  cars  or  machinery 
which  must  be  repaired  before  the  train  can 
proceed  to  Its  destination,  and  may  engage 
men  and  teams  to  render  the  roadway  or 
bridges  secure  for  the  passage  of  bis  train, 
when  weakened  or  partially  swept  away  by 
unforeseen  causes;  but  in  such  cases  the  au- 
thority to  contract  does  not  exist,  unless 
there  is  necenlty  for  immediate  action.  It 
Is  the  necessity  which  confers  tbe  authority, 
not  simply  the  position  of  conductor."  El- 
liott on  Railroads,  vol.  1,  par.  S/OSt. 

In  the  case  of  Eaton  v.  Delaware,  etc.,  R. 
Co.,  67  N.  Y.  882,  IS  Am.  Rep.  61S,  It  Is  said: 
**Tlim  Is  nothing  In  tbe  business  of  a  ctm- 
ductor  which  would  lead  to  the  conclusion 
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that  he  had  authority  to  iliake  ctmtracts 
with  persons  to  act  as  brakemen.  His  ap- 
parent duties  are  to  carry  forward  a  train 
after  It  is  organized.  The  business  of  or- 
ganizing It  is  In  its  nature  wholly  distinct 
It  Is,  In  fact  conunltted  to  a  train  dispatch- 
er." In  Cooper  v.  Lake  Erie,  etc.,  R.  Co., 
136  Ind.  866,  36  N.  E.  272,  tbe  court  said: 
"While  ttie  conductor  and  brakeman  were  In 
charge  of  the  train,  it  does  not  appear  that 
they  had  any  authority  to  employ  assistance 
In  Its  management  No  emergency  is  shown 
fttr  ttie  employm^t  of  the  appellant  *  «  * 
No  custom,  rule,  or  regulation 'of  the  appel- 
lee company  is  shown  by  which  the  appel- 
lant might  pay  his  way  by  working  on  the 
train,  assisting  the  brakeman  or  other  em- 
ployfi.  *  *  *  At  most  the  appellant  was 
upon  the  train  by  the  eafEeranoe  of  the  con- 
ductor  and  brakeman,  who  were  themselves 
without  authority  to  receive  him.  Any  dan- 
gers to  which  he  might  become  exposed  were 
wholly  at  his  own  risk.  Tbe  company  would 
be  liable  only  for  willful  injn^  to  him." '  As 
bearing  upon  tbe  question  and  recognizing 
this  principle,  we  also  cite  the  following: 
Church  v.  RaUway  Oo.,  SO  Minn.  218,  62  N. 
W.  647.  16  Ll  R.  A.  861;  Louisville  ft  N.  R. 
Oo.  V.  Ghiley,  100  Tenn.  472,  45  S.  W.  348; 
Bverhart  v,  Terre  Haute  &  Ind.  R.  Co.,  78 
Ind.  292,  41  Am.  Rep.  667 ;  Rhodes  v.  Geor* 
gla  B.  &  Banking  Co..  84  Oa.  820,  10  8.  B. 
922,  20  Am.  St  Rep.  8^;  Vassor  v.  Atlantic 
Coast  Line  R.  Co.,  m  N.  O.  68,  64  S.  B.  849, 
7  L.  R.  A.  (N.  S.)  960. 

This  principle  was  recognized  and  applied 
by  this  court  in  the  case  of  Railroad  Oa  v. 
Dial.  68  Ark.  818,  24  S.  W.  60a  The  court 
held  (qnotlnc  syllabus):  ''Where  a  boy  13 
yeara  of  age,  at  the  request  of  the  ctmdnctor 
of  a  freight  train,  andertakes  to  throw  off 
the  brake  on  a  car,  and  is  Injured  by  strik- 
ing bis  head  on  an  iron  bridge,  he  cannot 
recover  from  the  railroad  cconpany  on  ac- 
count of  Its  negligence  In  falling  to  warn 
him  of  the  danger.  If  the  conductor  had  no 
express  or  ai^rent  anthwlty  to  employ  him, 
and  there  was  no  exigency  which  called  for 
the  exerdse  of  Implied  authority." 

It  Is  not  claimed  that  there  was  any  sud- 
den or  unexpected  emergency  whldi  made 
It  necessary  for  the  pn^Kr  operation  or  safe- 
ty of  the  train  for  the  conductor  to  employ 
the  plaintiff.  There  Is  no  evidoice  Qiat  the 
Injury  was  vranton  or  wlUfuL 

Applying  the  general  principles  above  an- 
nouneed  to  the  facts  of  this  case  as  testified 
to  by  the  plaintiff  htmsdf,  and  npon  which 
he  bases  his  right  of  recovery,  It  is  apparent 
that  he  Is  neither  a  passengor  nor  employ& 
He  bases  Ms  right  to  recover  wholly  upon 
the  contract  made  with  the  conductor.  He 
testified  that  he  was  performing  the  Bervlces 
usually  p^ormed  by  brakouen  while  mak- 
ing the  trip.  He  could  not  be  engaged  in 
the  immediate  and  direct  duties  of  a  serv- 
ant and  at  the  same  time  be  considered  a 
passenger.   He  was  not  an  employ^  because 
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the  condttctor  had  no  BatbOTlt7»  txpTtn  or 
Implied,  to  make  the  contract  of  employment 
He  was  a  mere  voluiteer  and  as  such  aaanm- 
ed  tjbe  rlifts  of  the  eltnatlon  In  which  he 
placed  himselt 

There  waa  an  attempt  made  to  proTe  by 
the  crosB-examlnatlon  of  the  cmdactor  tiie 
exlstoice  of  a  cvBtom  whereby  person*  wore 
permitted  to  ride  upon  local  freight  trains 
in  consideration  of  services  performed  by 
them  In  loading  and  unloading  freight  The 
conductor  says  this  applied  to  colored  men 
only.  But  in  order  to  make  the  company  li- 
able, there  must  be  proof  not  only  of  the 
custom,  but  that  It  was  actually  known  by 
the  offldalB  who  conducted  the  aftalrs  of  the 
railway  company,  or  that  It  was  so  general 
and  of  such  long  continuance  that  It  must 
be  fairly  Inferred  that  It  was  known  and  as- 
sented to  by  them.  Railway  Co.  r,  BoUlng, 
09  Arte  896,  27  S.  W.  492.  It  might  be  In- 
fOrred  from  the  evldenoe  of  the  conductor  In 
tbla  case  that  he  allowed  plalntlft  to  ride 
without  collecting  his  fore;  that  be,  the  con- 
ductor, Intmded  later  to  collect  it,  hut  that 
be  overlooked  it,  or  neglected  to  collect  It 
owing  to  bis  mind  bting  occupied  with  otb- 
ex  duties.  Sat  wluit»v«r  would  be  the  rights 
of  ft  person  riding  gratnltoosly  in  a  coach 
provided  for  passeng«s  by  permlaBlon  of  the 
conductor  without  any  evidence  of  his  right 
to  do  BO,  such  aa  a  pass,  that  question  has 
passed  out  of  the  case;  fOr  plaintiff  was  not 
injured  wbUe  on  the  ^ain,  but  according  to 
his  own  testimony,  he  bad  left  the  train  and 
was  Injured  while  attempting  to  renter  it 
and  be  carried  accor^ng  to  the  turns  of  the 
contract  which  we  liaT«  held  the  conductor 
bad  no  authority,  tittier  express  or  implied, 
to  make. 

It  follows  that  the  court  ehonU  hare  di- 
rected ft  verdict  for  the  defendant  as  re- 
quested by  It  and  for  the  error  In  not  doing 
BO,  the  judgment  must  be  reversed,  and  the 
cause  will  be  dismissed. 

KIBBT,  dlsaentK 


UcTBIOH  et  al.  T.  OHIGAGO  MILD  ft 
LUMBER  00. 
(Snpxems  Oonrt  of  Arkansas.    Nov.  14,  1910.) 
1.  RsroxiroB  (f  47*)— Powxss  of  Bsrbo 

— PlRDINOS. 

On  a  reference  to  a  special  niaster  appoint- 
ed by  itlpulatlon,  the  court  merely  ratlfrlng 
the  agreement  of  th«  parties,  without  ipedfy- 
ing  the  powers  of  the  special  master,  it  would 
be  inferred  that  It  was  intended  to  ioveat  him 
with  the  powers  and  charge  him  with  the  duties 
prescribed  by  Elrbv's  Dig.  |  6833,  providing 
that  when  accouDts  have  been  referred  to  a  mas- 
ter, after  havlnc  heard  the  testlmoDy  introduced 
by  the  parties,  be  shall  state  the  account  truly 
according  to  his  <^lnioD,  and  if  the  parties  re- 
quire it,  according  to  the  '^wa  of  each  of  theuL 

[Ed.  Note.— For  other  cases,  see  Reference, 
Dec  Dig.  I  47.*] 


2.  RcmniTOE  ({  90*>— VnrDzxoB  mt  Uavm— 

OonOLUSITIHXBS. 

Where  the  testimo»  is  nrnfllctiug,  but 
sufficient  to  snstsJn  the  findings  trf  fact  by  » 
master,  they  sbould  not  be  set  aude:  findings  by 
a  consent  referee  having  the  cmdnslveness  of 
a  verdict  or  findings  of  fact  of  a  court  sitting 
as  a  Jury. 

[Ed.  Note.— For  other  cases,  see  Reference, 
CeuL  Dig.  SS  14S-156;  Dec  Dig.  {  99;*] 

REraauHOB  <{  99*)— Gorolubwrs  or  Mas- 
TEBr-QuEenona  or  Law  —  Imnmunoir 
or  CoNTftaoT. 

The  interpretation  of  a  contract  Is  a  ques- 
tion of  law  on  which  the  partiea  ars  not  bound' 
by  the  concluiloiw  of  a  master. 

[Bd.  Note.— For  other  cases,  see  Befawneer 
Cent  Dig.  I  1S2;  Dec  Dig.  |99.*] 

4.  AsffrBAOiB  or  Titlk  ({  1*)— Coh'iehto — 
OoNTRAor  —  CoNSTBuciioir  —  "Sracuik 
Acts." 

Where  a  contract  for  the  preparation  of  ab- 
stracts of  title  required  the  insertion  <rf  all  "spe- 
cial acts"  of  Congress  affecting  the  property,  tb* 
abstractor  was  not  authorised  to  iiuert  Act 
Cong.  Sept  28,  ISBOi  c.  84^  9  Stat  (O^  nant- 
tng  swamp  lands  to  the  state;  that  not  being  a 
special  act  of  Oougress,  but  an  act  general  In 
its  terms,  applicable  to  all  the  lands  of  the 
state  and  In  the  state  of  the  character  de- 
scribed. 

[Bd.  Note.— For  other  cases,  see  Abstracts  of 
Title,  Dec  Dig.  f  L* 

For  other  definitions,  see  Words  and  Phrases. 

voL  7.  pp.  6577-«584 ;  voL  8,  p.  7802.] 

5.  Abbtbaots  or  Tiiut  (|  8*)  — Coifnina — 
ConTBAOTS  —  CoKSTBVonoir  —  **BnaiAi^ 
Acts." 

Where  a  cmtract  for  the  preparation  of  ab- 
stracts of  title  required  the  Inclusion  of  "spedal 
acts"  of  Congress,  or  of  the  state  Legistatnre. 
the  abstractor  was  not  authorised  to  Include  an 
act  of  Congress  donating  internal  Improvement 
lands,  nor  state  statutes  caring  defective  ceo- 
veyances  and  a<teowledgments. 

[Bd.  Note.— For  other  cases,  ses  Abrtracts  of 
Title,  Dec  EHg.  I  8.*] 

e.  Abstbacts  or  Trruc  (|  8*>-PaBPABATi0R— 

CoNTKACtS— PKBFOaUANOK. 

Where  a  contract  for  the  prepatati<Hi  of 
abstracts  of  title  required  the  inclusion  of  spe- 
cial l^Islativa  acts  affecting  the  tiUe.  the  ab- 
stractor was  not  entitled  to  charge  for  an  act 
creating  a  levee  district  not  transcribed  in 
full  thou^  It  be  regarded  aa  a  special  act 

[Ed.  Note.— For  other  cases,  see  Abatiacts  «C 

Title,  Dec  Dig.  {  3.*J 

7.  Abstbaotb  or  TnxB  ({  ^>— OonmraB — 
Minutes  or  Levse  Boabd— Dbuhqukut 

LiBT. 

Where  a  contract  for  the  preparation  of 
abstracts  of  title  required  the  abstractor  to  in- 
clude miscellaneous  matters  appnrlng  of  record, 
or  on  file  affecting  vitally  or  historically  the  ti- 
tle to  the  land  embraced  therein,  the  absUmctor 
was  not  authorised  to  include  therein  or  diaqe 
for  the  minutes  of  a  levee  boaid  and  delinquent 
lists  returned  by  the  collectors  of  the  board,  ex- 
cept such  as  directly  aifected  the  title  to  land 
sold  for  levee  taxes,  since  under  tlie  ttatute 
anthorUng  sales  for  such  taxes,  the  Hen  la  en- 
forced by  foreclosure  proceedings  in  the  chan- 
cery court  in  the  nature  of  proceedings  in  rem ; 
the  foreclosure  decrees  being  concluuve  ot  all 
matters  sdjudlcated  therein. 

[Bd.  Note.— For  other  easss,  see  Abstmets  oC 

Title,  Dec.  Dig.  I  ll.*J 
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&  ABSTucn  OF  Tma  (|  8«>~  f  TBunns" 

—What  Oon^ituies. 

Where  a  cootract  (or  abttmcti  of  title 
provided  (or  payment  at  bo  maeh  per  *'trauBfer," 
and  thua  vaa  eridence  ot  a  cnatom  anions. at^ 
atracton  that  each  o(  the  nicceaBiTe  stepi  lead- 
inc  to  a  conTeyance  was  treated  aa  a  "trans- 
far,"  and  not  aU  the  transactions  taken  togeth- 
er, flw  abatractor  was  antboriiad  to  make  «p 
Us  aoeonnt  on  sneh  tbaorj. 

[Ed.  Note.— For  otbar  ctMi,  na  Abatracts  of 
Title,  Dec  Dig.  |  S.* 

For  other  definitions,  see  Words  and  Phrases, 
Td.  8,  pp.  7064-7070;  toL  8,  p.  7Sld.] 

e.  ABnuon  ow  Tms  (|  8*)^-Pbepautioh 
—  CoHTOACT— OowmuonoH  — *Tjjc  Fob- 
VEinxaxB.*' 

Where  a  contract  for  the  preparation  ot 
abatracts  of  title  provided  that  the  abstractor 
shonld  recdTe  a  certain  price  per  page  for  "tax 
forfeitarea,"  etc,  such  term,  eonstmed  most 
strongly  against  the  abatractor,  who  made  the 
contract,  did  not  inclade  all  the  antecedent 
Bteps  In  relation  to  the  assessment  of  taxes. 

[Ed.  Note.— For  jither  casea,  laa  Abatraeta  ct 
ntte,  Dec  Dig.  i  &*] 

10.  AB8TUUIXB  Of  TITU  (|  8*>-^PbKPABATI0H 
— COBTBaOXS— GONSTBUOnOB. 

A  contract  for  the  preparation  of  abstracts 
provided  in  the  first  section  a  apedfled  rate  per 
tranafer,  and  declared  that  instruments  which 
purported  to  transfer  thle  aboold  be  charged  for 
aa  transfers,  regardless  of  the  nnmber  of  pages 
required' to  set  them  forth,  whUa  the  third  sec- 
tion of  the  contract  reciaired  the  abstractor  to 
transcribe  tax  deeds  in  fall  Eeid,  that  the 
third  section  did  not  enlarge  the  abstractor's 
compensation  prescribed  by  Out  first  section,  so 
as  to  aotborice  him  to  charge  for  transcribing 
tax  deeds  by  the  page. 

[Eld.  Note.— For  other  casea,  see  Abstracts  of 
Title,  Dec  Dig.  |  3.*] 

11.  Abstbaotb  OF  TmJB  (I  3*>— Pbkpabatiob 

— CONTBACTS— OONaiBDOTIOH. 

Where  a  contract  for  the  preparation  of  ab- 
stracts of  title  provided  for  a  specified  compen- 
sation per  page,  or  fraction  thereof  "for  all  de- 
crees, orders  of  court,  tax  forfeltares,  and  mis- 
cellaneODB  matters  appearing  in  each  and  every 
abstract,  of  record  or  on  file,  affecting  vitally 
or  historically  the  title  to  the  land  embraced 
therein,**  the  abstractor  was  not  entitled  to 
cbatge  (or  lecorda  wUdi  did  not  vitally  or  his- 
torically affect  the  title  to  the  land. 

[Ed.  Note.— For  other  cases,  aea  Abstxacti  of 
Title,  Dec  Dig.  |  S.*] 

12.  ABBIBAOIB  of  TnU  Q  S*}^lHAOODBi.- 
dXa— COBBBOnOHB. 

Where  an  abatractor  of  title  ofEersd  to  eoi^ 
rect  Inaccuractea  in  his  abatracts  aa  soon  as 
his  attention  was  called  thereto,  and  still  offer- 
ed to  do  so,  he  could  not  be  charged,  as  against 
his  claim  for  compensation^  with  the  extra  ex- 
penaa  of  havfnB  Inaoeoracies;  mainly  unimpor- 
tant, corrected  ny  othera, 

[Ed.  Note.— For  othar  casea,  see  Abetraets  of 
Title,  Dec  Dig.  TS.*] 

Appeal  from  Mlsaissli^  Obancery  Court; 
Edward  D.  Bobertao%  Chancellor. 

Action  by  E.  F.  McVeigh  and  another 
against  the  Chicago  Mill  &  Lumber  Comiw- 
ny.  A  decree  waa  entered  In  favor  of  plaln- 
tUF,  from  which  both  partiee  appeal.  Bevera- 
ed  and  rendered. 

Allen  Hughes,  for  appellants.  W.  0.  Oil* 
bert,  Cbaa.  T.  Coleman,  W,  L.  Lewla,  and 
^wttuvne  ft  HawtluHm^  for  appellee. 
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McCUIiLOC^  a  J.  D^endant;  Gblcago 
Mill  &  Lomber  Company,  owned  lands  In 
eastern  Arkansas  and  employed  plalntUC  Uc- 
Velgh  to  make  abstracts  of  title.  They  en- 
tered into  a  written  contract  concerning  the 
matter,  dated  February  10,  1903,  which  writ- 
ing waa  pr^red  by  McVeigh  In  accordance 
with  propoBBls  previOQBly  made  by  him  to  de> 
fmdant  and  accepted  by  the  latter.  That 
portion  ot  the  contract  which  la  material  to 
this  controveray  reads  aa  follows: 

"That  said  party  of  the  first  part,  In  con- 
sideration of  the  payments,  and  npon  the  con- 
ditions herein  ezpreesed,  upon  Ms  part 
agrees: 

"First  To  pr^are  for  said  party  of  the 
second  part  complete  and  accurate  abstracts 
of  title  to  all  the  lands  owned  by  said  party 
of  the  second  part,  lyin^  being  and  aitaate 
in  the  counties  of  Craighead,  Pplnsett  and 
MlaalBBlppl,  in  the  atate  of  Arkansas,  at  and 
for  the  sum  of  aixty-slx  and  two-thirds 
(66%  cts.)  cents  per  transfer,  for  each  and 
every  tranafer  appearing  in  each  and  every 
abstract,  and  alxty-sLx  and  two-thirds  cents 
per  page,  or  fraction  thereof  for  all  decrees, 
orders  of  court,  tax  forfeitures,  and  miscel- 
laneous matters  appearing  In  each  and  every 
abatract,  of  record  or  on  file,  affecting  vitally 
or  historically  the  title  to  the  lands  traced 
therein,  each  and  every  section,  part  of  sec- 
tion or  tract  of  land  to  be  abstracted  sepa- 
rately and  independently  of  all  othora,  ac- 
cording to  its  independent  chain  of  title ;  pro* 
vlded,  that  no  abstract  of  title  shall  trace 
the  title  to  more  than  one  section  of  land. 

"Second,  l^at  such  complied  data  ahall  in- 
clude all  matters  of  record  in  the  Ooieral 
Land  Office  of  the  United  States  government, 
at  Washington,  D.  C,  the  Register  of  the 
I«nd  Office  of  the  United  States  government, 
at  Little  Rock,  Ark.,  and  the  Commlssiwia' 
of  State  Lands  Office,  at  Little  Bock,  Ark., 
as  well  as  all  matters  of  record  or  on  file  in 
the  counties  above  mentioned. 

"Third.  That  said  first  party  ahall  give  a 
complete  transcript  of  all  decrees,  ordeni  of 
court,  or  documents  on  file  of  whatever  na- 
ture (as  well  as  all  special  acts  of  Congress, 
or  the  state  Legislature),  inclndlng  all  tax 
deeds,  provided,  that  tbla  is  not  to  tw  con- 
strued to  mean  and  indude  ordinary  deeds, 
mortgages  and  similar  conveyances ;  and  shall 
append  to  each  deed,  mortgage  or  other  in- 
strument, such  full,  complete  and  accurate 
notes  and  memoranda  aa  may  be  necessary 
to  a  proper  explanaticm  and  understanding 
of  same,  as  well  also,  to  all  decreea  or  mli- 
cdlaneous  documents,  when.  In  hla  Judgmemtr 
same  may  i^pear  necessary.   •   *  * 

"Tenth.  For  all  of  above,  the  said  party  of 
the  second  part,  on  its  part,  hereby  agrees 
to  pay  to  the  said  party  of  the  first  part  up- 
on the  final  completion  and  delivery  of  said 
above^lescribed  work,  the  sum  of  sixty-alz 
and  two-thirds  cents  per  transfer  or  page  for 
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■ame  u  more  parUcnlarly  described  and  set  < 
oat  In  paragraph  number  one  (first).  It  being 
agreed  that  the  plan  of  the  work  contem- 
plates the  abstracting  of  each  parcel  or  tract 
of  land  eepsrately  and  Independently  of  the 
others,  and  to  be  paid  for  at  the  said  rate 
for  each  transfer  or  page,  contained  In  each 
and  every  one  of  said  abstracts." 

Plaintur  McVeigh  proceeded  with  the  work 
of  preparing  the  abstracts,  and  during  the 
pr<^resB  thereof  defendant  advanced  to  him 
the  snm  of  $9,000  on  the  price.  Before  the 
completion  and  delivery  of  the  abstracts,  the 
parties  entered  Into  a  further  agreement  with 
reference  to  a  reduction  of  the  contract  price. 
This  Is  evidenced  by  a  letter  of  McVeigh  to 
the  defendant,  dated  S^tember  26,  1904,  as 
follows:  "I  beg  to  confirm  to  yon  what  I 
have  already  stated  to  your  Mr.  Gilbert  that 
Id  consideration  of  yonr  having  made  ad- 
vances to  me  in  the  past  to  be  credited  to 
yon  on  account  of  our  contract  of  February 
10,  1903,  and  of  your  agreement  to  advance 
me  the  further  sum  of  $1,500  as  follows: 
$500  on  account  of  S^tember.  $400  October 
Ist,  $400  November  Ist,  and  $200  December 
1st,  which  advances  are  likewise  to  be  cred- 
ited to  yonr  account — I  have  agreed  to  give 
you  a  discount  of  7^  per  cent,  on  the  gi'oss 
amount  of  your  bill."  Further  advances  were 
thereafter  made  by  defendant  pursuant  to 
this  agreement  McVeigh  completed  the  ab- 
stracts and  delivered  them  to  the  defendant 
and  rendered  a  bill  for  the  service,  claiming 
payment  for  86,083  transfers  and  pages, 
amounting,  at  the  contract  price,  to  $24,055.- 
33.  Payment  was  refused,  and  plalntlCF  and 
his  assignee  instituted  this  action  against  de- 
fendant In  the  circuit  court  of  Mississippi 
county  to  recover  the  amount  alleged  to  be 
due  for  said  service  according  to  the  contract 
price,  after  deducting  7%  per  cent  from  the 
gross  amount  and  the  sum  of  $9,000  advanc- 
ed, leaving  a  balance  of  $13,251.10  claimed 
to  he  due  and  unpaid. 

Defendant  answered  the  complaint  disput- 
ing the  amount  of  the  account,  and  alleging 
In  substance  that  McVeigh  bad  not  compiled 
with  the  contract;  that  the  abstracts  were 
Incorrectly  and  Improperly  prepared,  and  con- 
tained thousands  of  pages  of  useless,  Imma- 
terial, and  Irrelevant  matter  not  covered  by 
the  contract,  and  that  the  same  were  grossly 
padded  for  the  purpose  of  Increasing  plain- 
tiff's claim  for  the  service.  These  objections 
are  set  forth  In  detail  in  the  answer.  An  ad- 
ditional credit  of  $539.60  Is  also  claimed  over 
and  above  the  sum  of  $9,000,  being  for  a 
draft  allied  to  have  been  paid  for  plaintiff. 
The  answer  contained  a  motion  to  transfer 
the  cause  to  the  chancery  court  and  for  ref- 
erence to  a  master  to  take  proof  and  state 
an  account  between  the  parties.  The  case 
was  transferred  to  the  chancery  court,  and 
the  following  order  of  reference  Is  found  in 
the  record,  whlcOi  was  entered  at  the  Octo- 
ber term,  1907 :  "The  agreement  of  counsel 
for  the  appointment  of  Basil  Baker,  Esq.,  as 


special  master  In  tUs  cause,  Is  ffled,  and  the 
appointment  of  said  master  made  in  -vacation 
Is  by  the  court  conflnned.**  There  Is  no  prior 
order  In  the  record  ctmownlng  the  rtference 
to  a  master,  and  tlie  agreement  of  counsel 
mentioned  in  the  order  of  Hie  court  Is  not 
In  the  record. 

The  special  master  todk  testimony  adduced 
by  the  respectlTe  parties,  and  made  bis  re- 
port to  the  court  finding  that,  after  elimi- 
nating duplicates  found  in  the  abstracts, 
they  contained  34,274  pages,  and  that  18,037 
pages  were  not  chargeable  under  the  con- 
tract. He  stated  the  account  as  follows' 


Number  of  pWM  fornlsM  by  IbValch   KfH 

Deduct  Pases 

Swamp  land  granta  copied   CIO 

Act  creating  St  Francis  levee  dlatrlct....  l.Mt 

Curative  acta   US 

lateraal  Improrenient  aot   SI 

Donation  act   8t 

MInutea  of  Bt.  Fraods  levee  board  S,2S> 

Tranttera  2,11K 

Tax  forteltvres  4,T8S 

Tax  deeds   4H 

OverSiM  tax  Itsm*  4,4<l  u.178 


ICOM 

Add 

Brrora  (corrected  In  second  report)   1S9 

Atwtraota  delivered  bat  not  produced....    KU  4E1 


Total  Bomber  of  pages  to  be  paid  tor....  njM 
AmooBts. 

U,H9  pages  at ««%  oenu   tU,OD  C7 

Discount,  7%  '-ei  onL  I  827  45 

AdvancM    9.639  U    ISJT  00 


Amount  due  MeVeIgh,   t  ma 

Coot  at  oorreetlng  aMraots  |l,iM  N 

Amoent  do*  XeTaVk   m  IT 


Amooat  overpaid  by  oompsar*  •  9  Kitt 


Plaintiff  filed  exo^;itloDB  to  tiw  master's  re- 
port and  findings,  some  of  which  were  sus- 
tained and  some  overruled.  The  court  re- 
stated the  account  as  follows: 

Number  of  pas«s  for  wblob  plaintiff  la  en- 
titled to  cbarge   flLOOO 

Deduct  Page* 

Transfers  XUB 

Tax  deeds   4M 

Curative  acta   lU 

Levee  board  dimation   M  I^BH 

Amounts. 

24,428  pages  at  66%  cents  per  page  tUtM  SO 

Dlscoanta  7\k  per  cent,  I1.SZ1  SO 

Advances                                      «,SSBES  U^ISBSO 

Amoimt  due  Ucveigb   t  ifia  so 

The  court  also  dedded  that  McVeigh,  hav- 
ing offered  to  correct  the  errors  found  in  tlw 
abstracts,  no  deduction  should  be  made  on 
that  account  A  decree  was  rendered  In  fa- 
vor of  plaintiff  in  the  sum  of  $6,523.20,  and 
both  sides  appealed  to  this  court 

PlaintiffB  contend  that  while  the  work  of 
preparing  the  abstracts  was  in  progress,  and 
after  some  of  them  were  complete,  so  that 
the  matter  contained  therein  could  be  easily 
seen,  defendant's  agent  and  attorn^  wx- 
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■mined  them  with  considerable  care  and 
made  m  objection  thereto,  bat  on  the  con- 
trary, while  defendant's  said  attorney  was 
in  possession  of  fall  knowledge  of  what  the 
abstracts  contained,  the  new  agreemoit  was 
entered  Into  for  redaction,  or  for  discount  of 
7%  per  cent  on  the  original  contract  price  In 
oonalderation  of  the  advances  already  made 
and  to  be  made  by  defendant  Teeflmony 
was  adduced  on  both  sides  directed  to  this 
contention,  and  the  special  master  stated  bis 
findings  and  conclusion  on  this  issue  as  fol- 
lows: 

"I  find  there  have  been  Inserted  in  many 
of  these  at»tract8  matters  which  were  not 
contemplated  in  the  execution  of  the  con- 
tract, and  that  the  defendant  tbrongh  Its 
agents  is  not  shown  to  have  known  that  audi 
matters  were  inserted  in  the  abstracts,  and 
that  neither  Mr.  Gilbert.  Mr.  Wilms,  nor  Mr. 
Beckman  could  have  known  these  matters 
were  inserted  In  the  abstracts  from  such  an 
examination  as  was  made,  ly  the  condition 
in  which  the  abstracts  were  at  the  time  that 
they  are  said  to  hare  examined  them.  The 
volume  of  the  work  was  such  that  no  one  in 
the  period  of  three  or  four  days  conld  form 
any  estimate  or  accurate  opinion  of  what 
they  contained,  unless  some  one  had  called 
attention  to  these  particular  matters;  and  It 
la  not  shown  this  was  done,  and  the  appellee, 
nor  Its  agents,  did  not  know  of  the  Inser- 
tions of  the  numerous  levee  board  proceed- 
ings, and  minutes  of  the  purported  abstract 
of  the  act  creating  the  levee  district.  Instead 
of  a  copy  of  the  same,  the  curative  acta,  and 
of  numerous  reports  and  settlements  in  over- 
due tax  proceedings,  and  connty  court  or- 
ders,  and  other  matter  of  a  similar  kind.  If 
it  had  known  all  these  things,  the  correspond- 
ence convinces  me  that  Mr.  McVeigh  did  not 
ctmalder  at  the  time  of  the  agreemrat  to 
make  further  advances  amounting  to  $1,600, 
nor  for  a  long  time  tbwreafter,  that  ai^^ellee 
waived  anything  in  this  agreement  excsgt  its 
right  to  refuse  to  advance  the  amount,  which 
It  need  not  have  done,  but  which  It  did  do  In 
consideration  of  the  7H  per  coit  reduction 
from  the  amount  that  might  be  found  due  at 
the  completion  of  the  work.  Mr.  McVeigh 
does  not  claim  to  have  snfTered  any  Injury 
in  Iiaving  acted  upon  a  supposed  settlement 
or  ratlfl cation  or  compromise ;  nor  that  be 
would  have  acted  other  than  he  did  had  not 
the  alleged  examination  and  approval  b^ 
given.  It  la  true  that  he  gave  up  per 
cent  of  the  gross  amount  of  his  bin,  but  he 
offered  to  pay  10  per  cent  on  his  advances, 
and  I  find  his  7%  cent  to  be  the  price  he 
was  willing  to  pay  for  tlie  advancement  to 
him  before  It  was  due,  the  further  sum  of 
$1,500  as  well  as  the  $7,800  already  advanced 
him.  I  find,  therefore,  that  there  has  been 
DO  account  stated  as  alleged  in  the  com- 
plaint" 

The  chancellor  sustained  plalntUFs  excep- 
tion to  this  finding,  and  held  that  "both  par- 
ties acquiesced  in  a  practical  construction  of 
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the  contract,  the  abstracts  being  exhibited  to 
defendant's  attorney  who  either  examined 
the  abstracts  or  had  the  opportunity  to  do 
so,"  but  that  plaintiff  McVeigh,  "having  stat- 
ed to  appellant  thkt  the  work  would  amount 
to  28,000  pages,  cannot  be  allowed  more 
pages." 

It  is  important  to  consider,  in  the  first 
place,  the  nature  of  the  reference  to  the 
special  master  and  the  effect  which  should 
be  given  to  Ms  findings  of  fact  and  conclu- 
sions of  law.  It  was  a  reference  by  consent 
of  parties.  The  stipulation  la  not  In  the  rec- 
ord, but  the  court's  order  shows  clearly  that 
the  referaice  was  made  on  account  of  an 
agreement  of  the  parties  that  the  case  should 
be  referred  to  a  special  master  of  their  own 
selection.  It  was  not  merely  a  selection  of 
a  master,  but  it  was  also  a  consent  reference 
to  a  special  master.  The  court  merely  rati- 
fied the  agreement  of  the  parties.  The  order 
does  not  specify  the  powers  of  the  special 
master,  so  It  must  be  inferred  that  it  was 
Intended  to  invest  him  with  powers  and 
charge  him  with  the  duties  prescribed  by 
statute,  which  are  to  take  testimony  and 
state  an  account  between  the  parties  accord- 
ing to  the  facts.  Klrby's  Dig.  |  6338.  "The 
findings  of  fact  by  a  consent  referee  (or 
master)  have  the  same  conclusiveness  as  the 
verdict  of  a  Jury  or  findings  ta  fact  by  a 
court  sitting  as  a  Jury.  »  •  •  Where  there 
Is  any  testimony  legally  auffldent  to  support 
such  findings,  they  will  not  be  set  aside." 
Oreenhaw  v.  Combs,  74  Ark-  838,  85  S.  W. 
788;  Paq^e-Leicht  Lumbw  Co.  Collins, 
86  Ark.  414, 108  8.  W.  611;  Griffin  t.  Ander- 
son Tolly  Co,  91  Ark.  292,  121  S.  W.  297; 
Carr  r.  Fair,  92  Ark.  859,  122  8.  W.  669. 

The  testimony  is  conflicting,  but  it  is  suf- 
ficient to  snstaln  the  findings  of  fact  by  the 
master,  and  they  should  not  be  set  aside. 
There  was  no  express  rtferemce  to  the  mas- 
tor  of  questlonB  of  law,  therefore  the  parties 
are  not  bound  by  his  conclusions  of  law. 
Greenhaw  v.  Combs,  supra;  Davis  v. 
Schwarts,  166  U.  8.  631,  15  Sup.  Ct  287,  80 
L.  Ed.  288.  The  interpretation  of  the  con- 
tract was  a  question  of  law,  and  the  parties 
were  not  bound  in  that  respect  b^  the  con- 
clusions of  the  master.  U.  8.  Trust  Co.  v. 
Mercantile  Trust  Co.,  88  Fed.  140,  81  C.  C.  A. 
427.  It  Is  the  duty  of  the  court  to  determine 
all  questions  of  law  in  a  case  where  there 
has  been  no  express  consmt  that  the  same 
shall  be  referred  to  a  master  for  decision. 
It  follows,  therefore,  that  the  court  should 
Interpret  the  contract  as  a  matter  of  law, 
and  apply  it  to  the  facts  found  by  the  mas- 
tsx.  We  accept  as  conclnslve  the  finding 
ttiat  the  abstracts  furnished  by  McVeigh, 
after  excluding  the  duplicates,  contained 
therein  34,274  pages  and  transfers,  with  an 
addition  of  451  pages  reported  by  the  master 
in  a  later  report,  making  a  total  of  84,'^. 
We  therefore  proceed  to  determine  what  de- 
duction should  be  made  of  the  pages  of  the 
abstract  not  called  for  by  the  contract 
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Tbe  item  to  be  flnt  considered  la  010 
pagM  for  tramcrlbing  acts  of  Coi^TeM  of 
September  28^  1850,  &  84,  9  Stat  S19,  grant 
Ing  swamp  lands  to  the  states.  Tbat  act  Is 
Senwal  in  Its  terms,  and  applies  to  all  lai^ 
In  tbe  states  of  tbe  cbaracter  described. 
Tbls  Is  not  a  special  act  of  Congress  witbin 
tbe  meaning  of  tbe  contract  This  ezdndes 
tbe  610  pages  claimed  tm  that  Item.  Tbe 
same  applies  to  tbe  act  of  Congress  donating 
Intern ai  improvement  lands,  and  tbe  several 
statutes  of  tbls  state  curing  defective  con- 
veyances and  acknowledgments.  Nine  bun- 
dred  and  forty-four  pages  were  properly  ex- 
cluded by  the  master  on  account  of  those  two 
Items;  89  pages  for  abstracting  tbe  act  of 
the  General  Assembly  donating  lands  to  the 
St  Francis  Levee  district  were  excluded, 
both  by  the  master  and  by  the  chancellor. 
The  only  ground  upon  which  it  is  contended 
these  pages  should  be  included  is  on  account 
of  the  presumed  acquiescence  In  the  insertion 
of  these  pages  in  the  abstract  The  finding 
of  tbe  master  is  conclusive  as  to  this.  A 
majority  of  the  judges  hold  that  even  If  the 
act  of  the  G^eral  Assembly  creating  the  St 
Francis  Levee  district  should  be  denned  a 
special  act  within  tbe  meaning  of  the  con- 
tract plaintiff  is  not  entitled  to  pay  for  ab- 
stracting it  since  be  did  not  transcribe  It  In 
full,  as  required  by  the  contract  This  view 
excludes  1,446  pages  for  abstracting  tbat 
statute.  2,300  pages  of  the  abstract  con- 
tained minutes  of  the  St  Francis  Levee 
board,  and  994  contained  delinquent  lists  re- 
turned by  tbe  collectors  of  the  levee  board. 
These  pages  were  excluded  by  the  master, 
but  reinstated  by  the  chancellor.  These  mat- 
ters should  not  have  been  included  In  the 
abstract,  except  such  as  directly  affected  the 
title  to  lands  sold  for  levee  taxes^  Under 
the  statute  authorizing  sales  for  levee  taxes 
in  tbat  district  the  lien  for  assessments  is 
enforced  foreclosure  proceedings  In  tbe 
dianeery  court  In  the  nature  of  proceedings 
in  rem,  and  the  foreelosare  decrees  are  con- 
clusive of  all  matters  adjudicated  therein. 
The  minutes  of  tbe  levee  board  and  the  de- 
linquent Asts  cannot  therefore  directly  af- 
fect the  title  to  the  lands,  and  they  were 
improperly  included  in  tbe  abstract  More- 
over, the  findings  of  tbe  master  are  pre* 
snmptlvdy  correct  and  It  Is  not  shown  tbat 
these  matters  Included  In  tbe  abstract  "af- 
fect vitally  or  blstorleally  the  title  to  the 
lands  traced  therein.** 

We  are  of  tbe  opinion  that  plaintUTs  cm- 
tentlon  as  to  what  shall  be  constmed  to  be 
a  "transfer"  Is  correct  and  tbat  tbe  mastw 
erred  in  excluding  the  charge  for  2,115  trans- 
fers. Tbe  contention  Is,  for  Ulnstratlon,  tbat 
tbe  sdectlon  and  approval  of  swamp  lands, 
the  patent  to  the  statB^  tbe  entry  In  the  Land 
Office  of  fbe  patent  to  Individuals,  all  appear- 
Ing  at  dlff»ait  times  and  la  different  rec> 
ords,  each  constitutes  a  separate  transfer 
within  the  meaning  of  tbe  contract  Also, 


tbat  a  contract  to  convey,  ftdlowad  1^  deed 
pnrsnant  to  tbe  contract  «tA  constttntee  sep- 
arate transfers.  Tbe  eontentiiai  ctf  tbe  de- 
fendant Is  that  an  BocSi  transacttons  are  sue- 
cessire  steps  In  (me  transfer,  and  comrtltate 
but  a  ■Ingle  transfer.  Undiipoted  tesUmonr 
was  adduced  by  plaintiff  showlns  tbat  amoiv 
abstractors  each  of  sndi  Items  is  treated  as 
a  sqiarate  transfer,  and  usually  embraced  In 
an  abstract  separat^.  We  amclnde  that  that 
is  tbe  correct  InterpretatUm  of  tbe  contract 

Four  thousand  seven  hundred  and  el^ty- 
six  pages  vrere  Indtided  In  tbe  abstract  un- 
der the  head  of  "Tax  Forfeitures,"  tot  tran- 
scribing county  court  records,  assessmuit 
books,  tax  books,  notices  of  sale,  and  certif- 
icates of  redaaption.  In  addition  to  tbat, 
collectors'  certificates  ot  dellnqu^des  and 
clerks'  certificates  of  forfeitures  were  In- 
cluded, and  these  were  allowed  by  tbe  mae- 
ter.  The  words  "tax  forfeitures"  in  tbe  con- 
tract are  very  Ind^Inite.  Plaintiff  McVeigh 
prepared  the  tentract  and  it  is  his  own 
language,  and  must  t>e  construed  In  its  most 
limited  sense  against  him.  It  does  not  In- 
clude all  antecedent  steps  with  ration  to 
the  assessment  of  taxes. 

The  abstractor  charged  for  transcribing 
the  tax  deeds  by  the  page^  and  not  as  a  trans- 
fer. This  added  466  pages  to  tbe  abstract 
Section  1  of  the  contract  fixed  the  rate  of 
compensation,  and,  according  to  the  toms  of 
that  section,  instruments  which  purported  to 
transfer  title  were  to  be  chafed  for  as 
transfers,  regardless  of  .the  number  of  pages 
takoi  up  In  setUng  them  forth.  The  third 
section  of  the  contract  requires  the  abstract- 
or to  transcribe  tax  deeds  In  full,  but  that 
does  not  enlarge  tbe  rate  of  compensation 
prescribed  In  the  precefflng  section.  l%at 
cbar^  for  additional  pages  was  pn^yeily  u- 
cluded. 

Tbe  abstractor  Indnded  orerdne  tax  pro- 
ceedings, covering  7,664  pages  of  tbe  abstract 
The  master  deducted  4,441  pages.  His  report 
shows  tbat  he  went  tiirongb  the  abstract 
carefully,  and  dlminated  cofdes  of  records 
wbldi  do  not  affect  tbe  title  to  the  lands.  As 
far  as  these  matters  ate  brongbt  to  onr  at- 
tention, we  conclude  tbat  be  was  crarect  tn 
bis  findings.  It  is  faudsted,  however,  that 
the  contract  called  for  eopylng  "all  decrees, 
orders  of  conrt  or  documents  on  file  ot  what- 
ever nature."  We  do  not  so  construe  Oie 
c(mtract  It  called  only  for  sndi  records  as 
'Mtally  and  historically"  affected  tbe  tlUe 
to  the  lands  mentioned  In  die  abstract 

ThB  chancellor  was  correct  In  rinsing  to 
tilmrge  plaintiff  with  the  ectra  expense  of 
correcOi^  Inaccnradee  of  tbe  abstract  Tbey 
were  mainly  unimportant  and  as  soon  as 
the  attention  of  tbe  abstractor  was  called 
thereto  be  offowd,  and  still  offos,  to  make 
the  necessary  corrections. 

Plaintiffs  are  entitled  to  Interest  at  legal 
rate  on  the  amounts  found  to  be  due  nnder 
tbe  ocmtract 
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Oonf ormable  to  the  Tlews  herein  e^mted, 
the  accoant  la  stated  aa  follows: 
Number  of  p«tM  fomlabad  abitrMtBr.... 
Dsdttct  FftfM 

TraniBrlblag  nrunp  lud  act   610 

"         eanUvs  acta    911 

"        Interoal  Impravemeat  act..  SI 

"        donation  aot   SB 

Abstraetliig  SL  Franda  Iotm  dUtrlct  act  1,4« 

TnawrlbtnK  iiiln«tM  ]«tm  board  8^ 

"        tax  torfaltnrw  4,7M 

tax  flaafli.   4M 

*        orarda*  tax  ttvna  «,M1  U,0>1 

Total  anmbar  of  vwu  to  bo  paU  lor  IMH 

Antoiuitai 

U,MI  pacea  at  «C%  cents  oaeb....  tlS.Mt  M 

Dlaeoont  VA  per  eent  |  na  SI 

AsuMnt  edranaod    9jm  SS    IMTS  17 

.  IMItll 

The  decree  of  the  chancellor  Is  therefore 
reversed,  and  a  decree  ia  entered  here  la 
favor  of  plalntiffa  for  the  Bum  of  11.970.28, 
with  interest  from  Ifay  17,  l90eL  It  la  ao 
ordered. 


MILES  T.  UONBOB. 
(Soprane  Ooort  of  AAuwaa.   Nov.  21,  1910.) 

1.  _QirTa  (I  41*)— SuBBSQuanr  HoaraAGB— 
BrrEor. 

Where  a  valid  flft  has  been  made,  the 
doDOT  cannot  defeat  the  donee'a  right  to  the 
property  by  a  sabsegaeot  mortntse  thereof. 

[Bd.  Note.— For  other  caaeiL  lee  Gifts,  Dea 
Dig.  I 

2.  Oim  n  l6*)~Taijxnrr— BzBounon. 

It  Is  esaeotiaJ  to  the  validity  of  a  gift  in- 
ter vivos  that  It  shall  have  been  fully  execnted 
between  the  parties. 

IEjA.  Note.— Fur  other  ranns,  aee  GHfta,  De& 
Die.  i  16.*] 

a  Oma  (I  4*)— RKQUiflnaa  PEurmr. 

A  ^ft  of  a  horse  by  decent  to  plalatlff 
was  vaud  as  between  the  parties  If  it  was  de- 
cedent's purpose  and  intent  to  make  the  giCt, 
and  if,  pursuant  to  such  Intention,  he  made  a 
complete  and  nnoondltlonal  delivery  of  the  ihk^ 
erty  to  her. 

pSd.  Note^For  other  eaaoa,  aae  Glfta,  Oent 
Die.  I  8:  Dee.  Dig.  14.*] 

4.  GrrPB  (i  4&*)— Ibteb  Vivos— Evidbncb. 

Evidence  Mid  snfBcIent  to  sustain  a  find- 
ing that  defendant  made  a  valid  gift  of  a  mare 
In  quesdoD  to  plaintiff. 
[Bd.  Note.— For  other  caaea,  see  Gifts,  Dec 
Ig.  i  40.*1 

5.  Fbatouixnt  CONVKTAircm  <U  M,  61*)— 
VOLUHTABT  TBAnBRB— FbAUD. 

A  voluntary  transfer  of  propertv  by  one 
who  ia  in  debt  Is  presumptively  fraudulent  as  to 
existing  creditozs,  and  If  the  donor  Is  Insolvent 
at  the  time,  or  the  gift  is  of  such  an  amouut, 
or  made  under  such  circumstances,  that  It  will 
necessarily  hinder,  delay,  or  defraud  the  donor's 

luting  creditors,  auca  transfer  becomes  con- 
efaislvefy  fraudulent  and  invalid  aa  to  such  cred- 
itors; but  if  the  doDor  owes  no  debtay  or  only 
debts  of  a  small  amount  In  comparison  with  his 
assets,  and  he  retains  property  amply  sufficient 
to  pay  aucb  antecedrat  debts,  the  gift  is  valid. 

[Bd.  Nota.^FOr  other  cases,  see  Fraudulent 
CbBv^anees,  Oent.  Dig.  H  128-1S7,  18»-158; 
Doe.  Dig.  H  S4.  61.*] 


6.  FaAUDUIXRT  GOHVETARCEB  ({  60*)-'yALID- 
ITT — SUBatQUXNT  CaKDITOBa—FBAUD. 

A  gift  ia  valid  aa  to  sabaequent  erediton 
imleaB  made  by  the  donor  with  an  aetnal  Inteut 
to  defraud  mch  creditora. 

[EU.  Nota.— 'For  other  caaes,  see  Fraudulent 
Convevancea,  Gent  Dig.  SI  178-183;  Dec  Dig. 

i  e9.*l 

7.  FaAUDUlBKT  OONVETANCKB  (I  287*)— SUB- 

SBQtmrr  CBBDiroas— Fbaud— Bvidbkcb. 
In  a  suit  by  a  donee  against  the  donors 
subsequent  creditors  to  recover  the  property 
given,  the  court  did  not  err  in  refusing  to  per- 
mit defendant  to  prove  the  donor's  financial 
condition  after  the  making  of  the  gift,  in  the 
absenoo  of  teatimony  that  at  the  time  the  gift 
was  made  the  donor  did  so  with  intent  to  de- 
fraud any  subsequent  creditors. 

[Ski.  Note^For  other  cases,  see  Ftaaduleut 
Oonvmnesi^  Oeat  Dig.  H  886-887 :  Dec.  Dig. 
1287*] 

&  FBAuntruiiT  OonvBTAiraiEB  Q  80O*)  — 

Fbaud— InsTBUonoiis. 

In  an  action  to  recover  property  under  an 
alleged  gift,  the  court  did  not  err  In  refusing 
to  charge  that  the  donor  could  not  lawfully 
have  given  id^ntUT  the  property  In  controversy 
U  he  was  indebted  at  the  time,  and  such  indebt- 
edness was  still  unsatisfied,  etc.;  there  being 
no  evidence  that  the  donor  owed  debts  at  the 
time  the  gift  was  made  which  were  still  on- 
paid,  and  It  appearing  that  the  Indebtedness  he 
did  owe  was  small  in  comparison  with  -his  as- 
sets, and  that  the  gift  did  not  result  in  his  in- 
solvency or  inability  to  make  payment. 

[Bd.  Note.— For  other  cases,  see  Fraudulent 
Cmveyauces,  Dec  Dig.  i  800.*] 

9.  Sasm  (U  10,  20*)  —  Vaudht  —  DiBTiNO- 
-  nOH  VBOH  Got  —  OONSIDEBAnON  —  Mas- 

BIAGE. 

Uandage  ia  a  valid  consideration  for  a 
transfer  of  personal  propwty ;  the  transfer  In 
eonidderatioD  thereof  being  a  sale^  and  not  a 
gift,  and  aa  oondudve  aa  though  founded  on 
any  other  valuable  consideration. 

[Bd.  Note.— For  other  cases,  see  Sales,  Dec 
Di^.  H  19.  20.*] 

10.  SAUB  (IS  10,  20*)— COITBIDCBATZOK- MAB- 
BZAQB. 

A  transfer  of  personal  property  in  CMisld- 
eratioo  of  marriage,  in  order  to  be  valid,  must 
be  In  consideration  of  the  promise  to  mar^,  and 
therefore  prior  to  the  engagement. 

Bd.  Note.— For  other  cases,  see  Salea,  Dec 
H  10.  20.*]  ^ 

11.  Apfbal  and  Bbbob  (I  21B*)— Pbbbebta- 
noif  or  OBJEonoNs  xir  Tkul  Oouvt— In- 
STBUcnoNS— AHBiGnnr. 

Where  iuBtructions  are  ambiguous,  It  is  the 
duty  of  the  objecting  party  to  make  specific 
objectiras  thereto  in  ue  trial  court. 

[Bd.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  «  1800-1314;  Dee,  Dig.  | 
215;*  Trial,  CentXMg.  U  683-685.] 

Appeal  from  Circuit  Court,  Howard  Oonn- 
ty;  Jaa.  S.  Steel.  Judge. 

Replevin  by  Hessle  Monroe  suing  by  next 
friend,  W.  M.  Monroe,  against  R.  H.  Miles. 
Judgment  for  plaintlfr,  and  defwdant  ap- 
peals. Affirmed. 

W.  P.  Teazel  and  W.  G.  Rodgers,  for  ap> 
pellant  Sain  ft  Sain  and  T.  D.  Crawford, 
for  appellee. 

FRAUBNTHAL,  J.    This  was  an  action 

of  replevin  instltnted      the  plaintiff  below, 


(B( 

Dig. 
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Heesle  Monroe,  to  recover  the  possession 
of  a  sorrel  mare.  Both  the  plaintiff  and 
defendant  claimed  title  to  the  mare  from 
a  common  source — by  acquisition  Uiereof 
from  one  J.  M.  Wade.  The  plaintiff  claim- 
ed the  property  by  virtue  of  an  alleged  gift 
made  to  h&r  by  Wade  on  April  7,  1909,  and 
the  defendant  by  virtue  of  a  sale  made  un- 
der  a  mortgage  executed  by  Wade  on  Sep- 
tember 4, 190&.  The  plaintiff  and  said  Wade 
on  April  7,  1909,  and  for  some  years  prior 
thereto,  resided  near  Perryvilte,  In  the  state 
of  Tennessee.  The  plaintiff  is  a  young  lady 
who  at  that  time  and  np  to  the  date  of  the 
trial  lived  with  and  as  a  member  of  the  fam- 
ily of  her  father,  W.  M.  Monroe.  J.  M.  Wade 
was  a  widower,  who  with  bis  two  children 
made  his  home  with  said  W.  M.  Monroe  for 
some  years  prior  to  the  above  date.  The  tes- 
timony on  the  part  of  the  plaintiff  tended 
to  prove  that  J.  M.  Wade  bought  the  mare 
In  controversy,  and  on  April  7,  1909  gave  and 
delivered  her  to  the  plaintiff  at  the  home  of 
her  father  In  the  state  of  Tennessee.  The 
testimony  tended  further  to  prove  that  Wade 
at  that  time  was  the  owner  of  a  number  of 
head  of  mules  and  other  property  and  mon- 
eys aggregating  several  thousand  dollars,  and 
there  Is  no  testimony  that  be  owed  at  that 
time  any  indebtedness,  except  probably  $400. 
On  or  about  April  IS.  1909,  W.  M.  Monroe, 
with  the  plaintiff  and  the  other  members  of 
his  family,  and  J.  M.  Wade  moved  to  Nash- 
ville In  the  state  of  Arkansas ;  and  from  that 
date  tmtil  the  date  of  his  death  on  October 
26,  1909,  J.  M.  Wade  Uved  with  said  Monroe. 
The  testimony  tended  to  prove  that  the  mare 
was  brought  from  Tennessee  by  the  father 
of  plaintiff  at  the  time  the  said  parties  moved 
to  Arkansas,  and  was  shipped  with  some  of 
his  and  Wade's  stodt,  and  from  that  time 
was  claimed  by  and  remained  In  the  posses* 
slon  of  plaintiff  and  was  recognized  by  Wade 
as  her  property.  On  September  4, 1909,  J.  M. 
Wade  executed  to  the  Bank  of  Mineral 
Springs  a  mortgage  on  a  lot  of  sawmill  prop- 
erty, a  large  number  of  head  of  stock,  amongst 
whlcb  was  the  mare  In  controversy,  and  on 
other  personal  property,  in  order  to  secure  a 
note  for  $2,000  made  on  that  day.  It  appears 
that  J.  M.  Wade  became  ill  on  October  21st, 
and  died  on  October  26,  1909.  and  that  de- 
,  fault  was  made  In  complying  with  the  pro- 
*  visions  of  said  mortgage.  Thereafter  the 
mortgagee  took  said  property  from  the  pos* 
session  of  plaintiff  and  against  her  protest, 
and  the  same  was  sold  by  virtue  thereof, 
and  at  such  sale  the  defendant  became  the 
purchaser.  Upon  her  cross-examination  the 
plaintiff  testified  that  she  and  J.  M.  Wade 
were  engaged,  and  she  supposed  that  this  was 
the  reason  why  he  gave  her  the  mare,  and  that 
she  accepted  It  upon  that  consideration.  The 
defendant  introduced  testimony  tending  to 
prove  that,  three  or  four  months  prior  to  the 
death  of  J.  M.  Wade,  plaintiff  stated  that 
she  would  commit  suicide  before  she  would 
marry  blm. 


During  the  progress  of  the  trial  the  defend- 
ant offered  to  prove  the  flnandal  condition 
of  J.  M.  Wade  after  he  moved  to  Arkansas, 
and  also  offered  to  prove  that  defendant  had 
purchased  the  mare  In  controversy  under  a 
sale  made  by  order  of  the  chancery  court  in 
a  suit  foreclosing  said  mortgage,  but  to  which 
suit  plaintiff  was  not  a  party ;  but  the  lower 
court  refused  to  permit  the  introduction  of 
any  of  the  above  offered  testimony. 

At  the  Instance  of  defendant,  the  court, 
among  other  instmcdoos,  gave  the  following 
to  the  Jury :  "No.  6.  Toa  are  instructed  that 
a  valid  gift  cannot  be  made  without  deltv^ 
of  the  thing  given.  And  in  order  that  the 
change  of  possession  be  snffldent  In  law,  it 
must  be  complete  and  unequivocal  and  with 
the  intent  at  the  time  that  the  donor  or  glv& 
Is  to  lose  all  control  over  the  thing  given  for 
all  time  to  come.  The  transaction  must  be 
understood  by  and  between  both  parties  as 
forever  depriving  the  giver  of  the  tiling  giv- 
en and  all  authority,  rl^t  of  possession,  and 
control  over  the  same.  And,  if  this  state  of 
things  is  not  shown  by  a  preponderance  of 
the  evldenoe^  your  rardlct  must  be  for  tlie 
defendant" 

The  court  refused  to  give  the  following' 
Instruction  requested  by  defendant:  "No.  4. 
The  jury  are  instructed  that  J.  M.  Wade  In 
his  lifetime  could  not  lawfully  have  given  to 
the  plaintiff  the  mare  in  controversy  if  he 
was  at  the  time  indebted  and  said  indebted- 
ness is  still  unsatisfied.  So.  If  you  find  from 
the  evidence  that  he  was  In  debt  at  the  time 
he  is  alleged  to  have  given  the  mare  in  con- 
troversy  to  the  plaintiff,  and  said  indebted- 
ness still  exists,  the  gift  Is  unlawful  and  the 
plaintiff  cannot  recover." 

And  at  the  request  of  the  plaintiff  it  gave 
the  following  Instruction:  "No.  Z.  Yon  are 
instructed  that  any  one  has  a  right  under  the 
law  to  give  his  property  to  any  person  he  de- 
sires to  In  preference  to  his  children  or  cred- 
itors ;  and  the  fact  that  J.  M.  Wade  after- 
wards mortgaged  said  mare  to  the  Bank  of 
Mineral  Springs  would  not  defeat  this  plain- 
tiff frran  recovering  said  mare,  provided  yon 
believe  that  there  was  a  gift  and  delivery  of 
possession  daring  the  life  of  J.  M.  Wade,  pro- 
vided you  believe  that  said  gift  was  not  in 
fraud  of  creditors." 

The  defoidant  asked  the  court  to  give  the 
following  Instructions,  which  were  refused: 

"No.  2.  Tou  are  Instructed  that  If  you  be- 
lieve from  the  evldoice  that  J.  M.  Wade  gave 
the  mare  In  controversy  to  the  plaintiff  in 
consideration  of  her  promise  of  marrying  him, 
and  that  there  has  been  no  marriage^  then 
the  ^t  must  fail. 

"No.  S.  If  you  believe  from  tiie  evidence 
that  J.  M.  Wade  gave  the  mare  to  the  plain- 
tiff in  consideration  of  her  promise  of  mar- 
rying him,  and  that  she  did  not  intend  to 
do  so,  then  yon  will  find  for  the  defendant." 

The  Jury  returned  a  verdict  In  favor  of  the 
{dalntiff,  and  the  defendant  has  appaaled  to 
this  court 
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Under  the  pleadlnse  and  the  testimony  that 
-was  legally  admissible,  the  sole  question  that 
Is  Involved  In  this  case  Is  whether  or  not  J. 
M.  Wade  made  a  valid  gift  of  the  mare  In 
controversy  to  plaintiff  on  April  7,  1909,  and 
before  they  moved  to  the  state  of  Arkansas, 
for.  If  such  a  valid  gift  was  made,  then  Wade 
could  not  defeat  her  right  to  the  property 
by  the  mortgage  which  he  subsequently  exe- 
cuted thereon.  In  order  for  such  a  gift  to 
have  been  valid,  It  was  necessary  that  It 
should  have  been  fully  executed  between  the 
parties  themselves,  and  must  not  have  been 
frandulmt  either  as  to  existing  or  subsequent 
creditors.  Such  a  gift  was  valid  and  binding 
between  the  parties  if  it  was  the  purpose 
and  intent  of  Wade  to  malie  a  gift  of  the 
properly  to  plaintiff  and  In  pursuance  of  that 
Intention  he  did  actnally  make  a  complete 
and  unconditional  delivery  of  the  property  to 
her.  In  such  event  the  title  to  the  property 
as  between  the  parties  passed  to  the  plaln-i 
tiff,  and  the  gift  became  as  Irrevocable  as  a 
sale  of  the  property  by  him  to  her  would  have 
been.  Rybum  v.  Pryor,  14  Ark.  505;  Wil- 
liams V.  Smith,  06  Ark.  299,  60  S.  W.  S13. 

It  was  Incumbent  upon  the  plaintiff  to  prove 
that  Wade  did  voluntarily  transfer  to  her  the 
title  and  deliver  to  her  the  possession  of  the 
mare ;  and,  If  he  did  this,  although  wltbont 
any  consideration,  the  plaintiff  became  the 
owner  of  the  property.  We  think  that  there 
was  sufficient  testimony  adduced  on  the  trial 
of  this  case  relative  to  the  acts,  conduct,  and 
declarations  of  Wade  to  sustain  the  finding 
of  the  Jury  that  he  made  a  gift  of  the  mare 
to  the  plaintiff. 

We  do  not  think  that  the  voluntary  trans* 
fer  of  the  mare  by  Wade  to  plaintiff  was  In- 
valid or  fraudulent  as  to  his  creditors,  onder 
the  facts  of  this  case.  A  voluntary  transfer 
of  property  by  one  In  debt  Is  presumptively 
fraudulent  as  to  creditors  then  existing,  and 
If  the  debtor  Is  at  the  time  of  such  gift 
Insolvoit,  or  If  the  gift  is  of  such  an  amount 
or  made  under  such  circumstances  as  that  it 
will  necessarily  hinder,  delay,  or  defraud  the 
existing  creditors  of  such  donor,  then  such 
voluntary  transfer  becomes  conclusively 
fraudulrat  and  Invalid  as  to  sadi  existing 
creditors.  But  If  the  donor  owes  no  debts  at 
the  time  of  such  gift,  or  of  such  small  amount 
In  comparison  with  his  assets  that  he  retains 
property  amply  sufficient  to  pay  such  ante- 
cedent debts,  then  the  gift  will  be  perfectly 
valid.  Smith  v.  Tell.  8  Ark.  470;  Bertrand 
V.  Elder,  2a  Ark.  494;  Chambers  v.  SaUle,  29 
Ark.  407;  Rudy  v.  Austin,  56  Ark.  73,  19 
8.  W.  111.  85  Am.  St  Rep.  85. 

In  the  case  at  bar  there  was  no  evidence 
tending  to  prove  that  said  Wade  owed  any 
debts  at  the  time  the  gift  was  made  except 
probatdy  ^400.  and  there  was  testimony  prov- 
ing that  lie  owned  property  In  addition  to  the 
mare  In  controversy  exceeding  $2,000  in 
value.  Nor  was  there  any  testimony  adduced 
or  offered  upon  the  trial  of  the  case  tending 
to  Mtunt  tiiat  the  gift  was  made  in  fraud  of 


subsequent  creditors.  In  the  case  of  Cramp* 
ton  V.  Schaap,  66  Ark.  268,  19  8.  W.  669,  It 
Is  said:  "To  avoid  a  voluntary  conveyance 
a  subsequent  creditor  must  show  that  it  was 
made  with  the  actual  Intoit  to  dtfraud.  He 
cannot,  like  a  prior  creditor,  raise  a  pre- 
sumption of  such  Intent  by  merely  showing 
that  the  grantor  was  in  debt  at  the  date  of 
the  conv^ance."  Before  a  voluntary  convey- 
ance can  be  set  aside  at  the  instance  of  sub- 
sequent creditors,  the  evldoice  must  show 
that  such  conveyance  was  made  with  the  ac- 
tual intent  to  defraud  such  creditors.  Toney 
V.  McGehee.  88  Ark.  427;  Driggs  &  Co.*s 
Bank  v.  Norwood,  60  Ark.  4%  6  8.  W.  823, 
7  Am.  St  R^.  78. 

There  was  no  testimony  adduced  upon  the 
trial  of  the  case  at  bar  tending  to  show  that, 
at  the  time  Wade  gave  the  mare  to  plain- 
tiff, he  contemplated  incnrrlng  any  further 
indebtedness,  or  that  he  made  the  gift  with 
the  Intent  to  defraud  any  sohsequent  cred- 
itor. Undo:  the  undisputed  testimony  ad- 
duced, he  was  at  the  time  of  the  gift  in 
solvent  circumstances  and  the  owner  of  con- 
siderable property.  This  property  he  con- 
tinued to  own  until  the  date  of  his  death,  and 
the  fact  that  several  months  after  he  made 
the  gift,  and  after  he  had  moved  to  Arkansas, 
he  incurred  debts,  would  not  be  sufficient  to- 
show  that  be  made  the  gift  of  the  mare  t» 
plaintiff  with  the  fraudulent  intoit  tberetty 
to  defeat  such  subsequent  credltom  la  the- 
collection  of  their  debts. 

It  follows  that  the  court  did  not  err  Id 
refusing  to  give  said  ln8tructl<m  No.  4  asked 
by  defendant  becaiue  there  was  no  testi- 
mony that  he  owed  debts  at  the  time  that  the 
gift  was  made  which  were  still  unpaid,  and 
for  the  further  reason  that  the  Indebtedness 
which  he  did  owe  was  small  In  amount  in 
comparison  with  his  assets,  and  the  gift  did 
not  result  In  his  Insolvency  or  his  inability 
to  pay  such  indebtedness.  Nor  did  the  court 
err  in  refusing  to  permit  defendant  to  prove 
the  financial  condition  of  Wade  after  he 
moved  to  Arkansas,  for  the  reason  that  there 
was  no  testimony  tending  to  show  that  at 
the  time  Wade  made  the  gift  In  Tennessee 
he  did  80  with  Intwt  to  defraud  any  subse- 
quent creditor,  and  such  offered  testimony 
would  not  have  been  suffidoit  to  prove  such 
Intent. 

It  is  urged  by  counsel  for  appellant  that 
the  court  erred  In  refusing  to  give  the  above 
Instructions  Nos.  2  and  3  requested  by  the 
defendant  But  these  instructions  were,  we 
think,  abstract  and  were  not  applicable  to 
the  Issue  Involved  In  the  case  or  the  tes- 
timony given  on  the  trial.  The  sole  issue  in- 
volved In  the  trial  of  the  case  was  whether 
or  not  Wade  had  made  a  valid  gift  of  the* 
mare  to  plaintiff.  Marriage  In  oontemplatloik 
of  law  Is  a  valuable  consideration  upon  which 
to  Bup[>ort  a  transfer  of  property,  and,  while 
It  cannot  be  expressed  in  dollars  and  cents,  It 
Is  still  a  consideration  of  actual  value.  A 
transfor  of  property  mad^  therefore^  in  wtOf 
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^deration  of  a  promise  to  marry,  Is  not  a 
gift,  tint  a  sale,  and  Is  as  ^ectlve  and  bind- 
ing aa  a  sale  founded  on  any  other  Talnable 
consideration.  1  Page  on  Oontracta,  i  209; 
Prewlt  T.  Wilson,  103  tT.  S.  22,  26  L.  Ed.  860. 

Bnt,  before  It  can  be  said  that  snch  trans- 
fer Is  based  upon  the  consideration  of  mar- 
riage, it  must  be  made  in  consideration  of  the 
promise  to  marry,  and  therefore  prior  to  the 
engagement  of  marriage;  for,  If  it  was 
made  after  snch  engagement  was  consum- 
mated, It  would  not  be  an  Inducement  to  or 
a  consideration  of  the  contract  of  mtrrlage. 
Chambers  t.  Sallie,  29  Ark.  407. 

In  the  case  at  bar  there  was  no  testimony 
tending  to  prore  that  the  mare  was  transfer- 
red to  plaintiff  In  consideration  of  her  prom- 
ise to  marry  Wade.  The  only  testimony  rela- 
tive to  that  phase  of  the  case  was  given  by 
the  plaintiff  npon  her  cross-examination. 
She  testified  that  she  and  Wade  were  ea- 
gaged,  and  that  she  supposed  that  this  was 
the  reason  why  he  gave  her  the  mare,  and 
that  she  accepted  it  upon  that  consideration. 
According  to  this  testimony,  she  acquired  the 
property  after  the  engagement  and  contract 
of  marrlf^e  was  made,  and  not  In  ccmsld- 
eratlon  of  her  making  the  contract  of  mar- 
riage. H«r  statement  that  she  accepted  the 
mare  upon  the  consideration  that  they  were 
engaged  was  In  effect  only  a  statement  by  hw 
that  she  accepted  It  because  tb^  were  tsk- 
gaged. 

The  above  instmctlon  No.  S  given  at  the 
request  of  plaintiff  was  ambiguous.  The  de- 
fendant should  have  advised  the  lower  court 
of  hie  Bpedflc  objections  to  this  instmctlon, 
and  this  he  did  not  do.  If  he  had  done  so, 
the  court  would  no  doubt  have  so  worded  the 
Instruction  that  it  would  have  set  forth  In 
more  definite  and  certain  language  the  cor- 
rect principle  of  law  therein  announced. 
Having  failed  to  make  spedflc  objections  to 
this  Instruction,  he  cannot  now  complain. 

Upon  an  examination  of  the  whole  case, 
we  think  the  real  and  sole  issue  In  this  case 
was  fairly  enbmitted  to  the  jury,  and  we  do 
not  Und  that  any  prejudicial  ertox  was  com- 
mitted In  the  trial. 

The  Judgment  la  afflrmed. 


BDASIiET  et  aL  v.  HANET. 
(Supreme  Court  of  Arkansas.   Nov.  28,  1910.) 

1.  Gaehishmbut  (S  !•)— Natube  of  PaOCXEO- 
11108. 

The  remedy  of  garnlBbment  Is  purely  statu- 
tory, and  In  derogation  of  the  common  law,  and 
hence,  to  make  the  same  effective,  the  statutes 
authorizing  it  nnut  be  strictly  pursued. 

[Bd.  Note.— For  other  casea,  see  Cramishmeat, 
Cent  Dig-  I  1 ;  Dec  Dig.  |  1.*] 

2.  OABimBSIBIfT  (I  358*)— AHBWnS  OT  OAB- 
IflBHEB— DKNUIr-WAITKX. 

Where  gamiabees  were  not  notified  and 
were  not  present  at  a  trial  of  an  issue  claimed 
to  have  been  raised  on  a  denial  of  their  answer^ 


dMT  did  not  waive  plalntHFs  falinn  to  ffl«  • 
written  tEawH  of  sndi  aaswns.  • 

[Bd.  Note.— For  othn  cases,  see  Garnishment^ 
Cent.  Dig.  U  288-207:  DsTbtg.  |  16&*] 

8.  Oaxnishmeht  (I  168*)— Ahbwbbs  or  Oab- 

NISHEB— I^NIAIr- FOBU. 

Kirby'fl  Dig.  I  8700.  provides  that  If  ■ 
garnishee  sball  file  his  answer  to  Intenogatloiis 
exhibited,  and  olalntlfl  shall  deem  sodi  answer* 
untrue  or  InsuffidenL  he  may  deny  awib  answer 
and  cause  hie  denial  to  be  entered  on  the  rec- 
ord, and  the  court  or  Justice,  If  neither  party 
requires  a  Jury,  shall  tiy  the  facts  pot  in  issue 
bv  the  answer  of  the  garnishee  on  the  denial 
of  the  plaintiff.  Heid,  'that  the  pleadinn  and 
garnishment  proceedings  and  the  mode  (n  trial 
are  soveined  by  the  same  rules  that  ap^y  to 

Sleaungs  and  trial  in  other  cases,  and  hraoe  Um 
enlal  n  a  garnishee's  answer  most  be  in  writ- 
ing. 

[Bd,  Note.— For  other  cases,  see  Oamlshment^ 
Cent  Dig.  ||  288-207 ;  Dee.  Dig.  S  1&&*] 
4.  OASHumisiTT  <|  148*)— AnswiBB  or  OAS- 

KIBHEB— BRBOT. 

Hie  answer  of  a  garnishee  Is  taken  aa 
prima  fade  true,  and,  nnless  contradicted  or  an 
iBsne  made  thereon.  It  will  be  r^rded  as  co»< 
duBlve. 

[Dd.  Note.— For  other  cases,  see  OamMmuiit. 
Gent  DiK.  H  27&-27»;  Dee.  Dig.  f  148.*] 

Error  to  Olrcnit  Goor^  Benttm  County; 
J.  8.  Maples,  Judge. 

Action  by  C  D.  ^n^  against  H.  T.  Beas- 
ley  and  oth«n.  Jodgmoit  for  plalntlll^  and 
defendant  Beaali^  and  another  bring  vror. 
Beiversed  and  ramaQded. 

H  A.  Byrne,  for  i^atntUb  In  error. 

FRAUBNTHAL,  J.  This  Is  an  appeal  from 
a  Judgment  ent^ied  agalnat  the  appdlants 
npon  a  writ  of  garnishment  sued  out  npcm  a 
Judgm^t  which  had  been  prevlonaly  recov- 
ered in  favor  of  app^ee  and  agalnat  one  W. 
a  Taylor.  On  April  7,  1008,  app^lee  recov- 
ered Judgment  against  said  defendant  In  the 
Benton  drcnlt  court;  and  thereafter  he  filed 
In  that  court  a  complaint  in  which  he  alleg- 
ed that  H.  y.  Beaaley,  one  of  the  appeUants, 
and  other  parties,  were  severally  Indebted  to 
the  defendant,  and  therein  also  pn^oimded 
Interrogatorlea  to  be  answered  by  said  gar- 
nishees. A  writ  of  garnishment  was  tbere- 
npon  issued  In  the  usual  form  and  therein 
all  said  parties  were  summoned  as  gamlsh- 
eea,  bnt  It  was  stated  in  said  writ  that  It 
was  alleged  that  the  said  parties  wwe  sever- 
ally indebted  to  the  defendant  Upcn  the 
return  day  of  said  writ  each  of  said  partiea 
filed  separate  answers  to  the  allegations  and 
interrogatorlea  Thereafter  the  appellee  ob- 
tained leave  of  the  court  to  file  an  amended 
complaint  in  which  addltlcmal  allegatloas 
were  made  agalnat  said  Beasley,  who  sabse- 
quently  filed  his  answer  thereto.  At  the 
same  time  the  appellee  was  by  the  ooort  al- 
lowed to  file  an  amendment  to  the  original 
complaint,  in  whldi  allegations  wwe  made 
against  and  intent^tories  propounded  to 
the  appelant  Mrs.  W.  0.  Taylor,  and  thwe- 
npon  a  writ  of  garnishment  was  Issoed 
against  and  served  upon  her,  and  later  she 
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Aled  an  aniww  tbereta  At  a  tenn  the 
Benton  drcult  court  snbeequent  to  tbe  time 
of  the  filing  of  the  answer  of  Mrs.  Taylor 
and  at  a  daj  of  the  term  of  said  court  Bob- 
sequent  to  the  flUnf  of  the  answer  of  Beas- 
ley.  said  court  dtsebaived  all  the  parties, 
garnishees,  upon  th^  answers,  except  said 
Beasley  and  Bfrs.  Taylor.  As  to  them  the 
Judgment  states  that  "the  plalntUC  entered 
his  deiial  to  the  sq^arate  answer  of  H.  Y. 
Beasley  and  the  separate  answer  of  Mrs.  W. 
G.  Taylor  and  camed  his  doilal  to  be  entered 
on  the  record,"  and  thereupon  the  court,  sltr 
ting  as  a  jury,  proceeded  to  try  the  matters 
or  causes  of  gamlshmoit  agatost  said  two 
garnishees,  and  rendered  Judgments  against 
them  ft»r  the  amount  of  tbe  original  Jodg* 
ment  which  had  been  obtained  against  the 
defendant  It  appears  that  at  the  time  of 
said  trial  neither  of  said  garnishees  was 
present,  nor  was  either  of  them  notified  that 
any  denial  bad  been  made  to  the  said  an- 
swers. It  appears,  further,  that  the  plain- 
tiff did  not  file  any  written  denial  of  the 
answers,  nor  did  he  file  any  writt^  pleading 
traversing  any  of  the  all^atlons  or  denials 
set  out  in  the  separate  answm  of  said  gar- 
nishees. 

From  the  Judgment  thus  rend^ed  against 
them  the  said  garnishees  have  appealed  by 
suing  out  a  writ  of  error  from  this  court 

The  controlling  question  involved  In  this 
case  Is  whether  or  not  the  lower  court  com- 
mitted error  %i  proceeding  to  a  trial  of  the 
gamlBhments  before  the  plaintiff  had  filed 
any  wrltt^  denial  to  or  pleading  traversing 
the  answers  of  the  garnishees.  The  gar- 
nisheek  did  not  waive  this  requirement  if  It 
was  necessary,  nor  did  they  consent  to  a  trial 
without  it  being  complied  with,  because  nei- 
ther of  th«n  was  present  at  the  time,  but 
the  trial  was  had  and  Judgment  entered 
against  them  wholly  In  tiieir  absence  and 
without  th^  knowledge.  The  remedy  given 
by  garnishment  is  purely  statutory  In  its 
nature.  As  Is  said  In  the  case  of  Trowbridge 
V.  Means^  5  Ark.  135,  S8  Am.  Dec.  368:  "Such 
statutes  are  all  in  derogation  of  the  common 
law,  and  have  generally  received  a  strict  con- 
structlon."  To  make  the  same  effective  it  is 
necessary  that  the  proceeding  by  garnish- 
ment be  pursued  according  to  the  provisions 
of  the  statnte.  9  Ency.  Plead.  &  Frac  808; 
Rood  on  Gamltfmient  I  362. 

It  is  provided  by  our  statnte  that  a  Judg- 
ment creditor  may  sue  out  a  writ  of  garnish- 
ment against  any  person  who  he  has  reascm 
to  believe  is  Indebted  to  or  who  has  In  his 
possession  goods  and  chattels,  moneys,  cred- 
its, and  eSectB  belonging  to  the  defendant 
Klrby's  Dig.  i  8601  By  section  8699  of  Kir- 
by's  Digest  it  is  provided  that:  "Such  gar- 
nishee shall  on  tbe  return  day  named  in  such 
writ  exhibit  and  file  under  his  oath  full,  di- 
rect and  true  answers  to  all  such  allegatious 
and  Intrarogatories  as  may  be  exhibited 
against  him  by  the  plaintiff."  After  the  gar- 
fdshee  has  filed  his  answer,  the  plaintiff  must 


either  exccstt  to  or  doiy  the  auctions  tiiers- 
of.  Tbe  answer  of  the  ipimMiee  Is  taken  as 
prima  fade  true  of  the  auctions  It  con- 
tains, and,  if  It  Is  not  contradicted  or  if  Is- 
sue Is  not  taken  thereon,  it  will  be  presumed 
to  be  absolutely  true^  Mason  t.  McOampbell, 
2  Ark.  006;  Britt  v.  Bradshaw,  18  Ark.  630; 
Rood  on  Gunlshment  S  313;  9  Ency.  Plesd. 
*  Fraa  842;  20  Cye  lOOa  If,  therefore, 
there  is  no  denial  or  trarwse  of  the  allega- 
tions of  the  answer  of  the  gamlsbee,  Iw  is 
mtltled  to  be  discharged,  and  there  can  be 
no  issue  Joined  th»eon  upon  which  a  trial 
can  be  had  until  such  denial  is  made  by  the 
plainUff  in  the  manner  prescribed  by  tbe 
statute,  unless  the  requirement  Is  waived  by 
the  garnishee.  By  section  8700  of  Klrby's 
Digest  It  is  provided  that:  "If  the  garnishee 
shall  file  his  answer  to  tbe  interrogatories 
exhibited,  and  the  plaintiff  shall  deem  such 
answoB  untrue,  or  Insufilcient  he  may  deny 
such  snswer  and  cause  his  denial  to  be  en- 
tered on  the  record;  and  the  court  or  Justice, 
if  neither  party  require  a  Jury,  shall  proceed 
to  try  the  facts  put  In  Issue  by  the  answer 
of  tbe  garnishee  and  tbe  denial  of  tbe  plain- 
tiff." The  pleadings  In  these  garnishment 
proceedings  and  the  mode  of  trial  thereof  are 
governed  by  the  same  rules  that  apidy  to  the 
pleadings  and  trials  in  other  cases.  Walker 
V.  Bradley,  2  Ark.  STO;  9  Bncy.  Head.  & 
Prac.  844. 

Under  our  Code  all  pleadings  In  the  cir- 
cuit court  must  be  written,  unless  waived  by 
the  parties.  By  section  6065  of  Klrby's  Di- 
gest It  is  provided  that:  *^he  pleadings  are 
the  written  statements  by  the  parties  of  tbe 
facts  constituting  their  respective  claims  and 
defenses."  Tbe  purpose  of  the  pleadings  is 
to  arrive  at  the  exact  issue  between  the  par- 
ties. Their  rights  require  that  the  one  party 
should  set  forth  the  &cts  upon  which  he 
bases  his  claim,  and  that  the  other  should 
idiow  tbe  facts  upon  which  he  relies  to  de- 
feat such  claim.  Tbe  object  is  to  apprise 
each  party  of  what  Is  admitted  and  what  he 
Is  required  to  establi^  by  testimony.  Tyner 
V.  Hays,  87  Ark.  599;  Hecht  v.  Oaughron,  40 
Ark.  132;  Harvey  v.  Douglass,  78  Ai*.  221, 
83  S.  W.  046.  When  tbe  gamlsbee  files  his 
answer,  be  therein  alleges  the  facts  and  sets 
forth  the  doilals  upon  which  he  bases  bis 
right  to  be  discharged.  And,  If  the  plaintiff 
desires  to  make  an  Issue  thereon,  be  Is  re- 
quired to  file  his  denial  in  which  be  must 
show  what  auctions  of  the  answer  he 
traverses  and  the  facts  upon  which  be  relies 
to  defeat  the  right  of  tbe  garnishee  to  a  dis- 
cbarge. The  denial  which  the  statute  pro- 
vides that  the  plaintiff  must  make  to  tbe 
answer  of  the  garnishee  Is  tberefore  a  plead- 
ing, and,  if  the  proceedings  are  pending  in 
tbe  circuit  court  that  pleading  must  be  writ- 
ten. Thus  in  the  case  of  Rosewater  v. 
Schwab  Clothing  Oo.,  58  Ark.  446.  25  &  W. 
73,  an  Intervener  filed  his  Intervention  for 
certain  property  which  was  attached  under 
the  proceedings  la  that  case.  It  was  therein 
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beld  tliat  It  -va>  necenftry  for  the  plaintiff 
to  flie  an  ansvor  to  audi  tDterrention,  and 
tbat  tbe  anawer  conld  not  properly  be  an  oral 
(me.  And  It  was  fnrtbw  bdd  that  It  was  a- 
ror  for  tbe  court  to  proceed  to  trial  wltbont 
requiring  a  written  anaww  to  tbe  Interven- 
tion. And  80  In  a  gamlsbnirat  proceeding  In 
the  circuit  court  the  denial  by  the  ^alntlff 
of  tbe  answer  of  the  gamlahee  ia  a  pleading, 
and  cannot  properly  be  an  oral  one.  In  tbe 
owe  at  bar  the  answeara  of  the  garnishees 
were  not  properly  denied;  and  the  court  erred 
in  permitting  an  oral  denial  thereof.  In  the 
absoice  of  a  written  trsTerae  of  Uie  answm 
of  the  garnishee  there  were  no  ftnues  th«e- 
on  Joined  for  trial,  and  tbe  court  was  in  er- 
ror In  proceeding  to  a  trial  thereof  before 
the  Issues  were  properly  made.  Upon  this 
cause  being  remanded,  the  court  may  permit 
the  plaintiff  to  file  such  pleadings  as  be  may 
'  desire  to  make  to  the  answers  of  the  gar^ 
nlshees.  Lawrence  r.  Stnrdlvent,  10  Ark. 
133;  Bolder  t.  Bridge.  18  Ark.  693. 

There  are  other  errors  assigned  by  app^- 
lants  why  the  Judgment  should  be  reversed, 
but  we  do  not  think  tbat  their  contention  as 
to  any  of  them  Is  correct 

The  Judgments  are  reversed  and  the  causes 
remanded  for  a  new  trial. 


ST.  TjOUXS.  I.  H.  &  S.  BT.  00.  r.  EVANS. 

(Supreme  Court  of  Arkansas.   Nov.  14,  1910.) 

1.  TaiAL  (I  296*)  —  iNBTBUCnONS  —  Ebbob 
CtntBD  BT  Othkb  iNBTBtrcnONB. 

In  an  action  against  a  railroad  company 
for  the  killing  by  a  train  of  a  person  near  the 
track,  tbougb  an  inatructlon,  to  which  no  spe- 
cific objection  was  made,  might  have  been  con- 
strued as  aasnmlDg  that  ndlare  to  give  the  prop- 
er signals  constitnted  u»llgence,  yet  where  it 
was  not  at  all  probable  that  tbe  Jury  so  under- 
stood It,  since  the  Question  of  negligeDce  was 
clearly  sabmitted  in  other  instractlons,  the  er- 
ror  wBB  not  revenlble. 

[Ed.  Note.— For  other  cases,  see  IMal,  Dec. 
EMg.  I  29e.»] 

Z  Railboads  (I  401*)— INJUBIES  TO  Pebsons 

NEAB  TBACK— iNSTBUCnOHB— NBQUQENCE. 
In  an  action  against  a  railroad  company 
for  the  klUit»  by  a  train  of  a  person  sleeping 
near  the  track,  the  requested  instmetiwi  that  if 
defendant's  engineer  saw  deceased  some  distance 
ahead  in  time  to  stop  the  train,  but  believed  In 
good  faith  tbat  he  was  in  no  danger,  and  under 
tliat  belief  proceeded  without  attempting  to 
stop  or  to  give  any  alarm,  tlien  defendant  would 
not  be  liable,  was  properly  refnsed  as  making 
tbe  good  faltli  of  the  engineer  tlie  test  of  ordi- 
nary care. 

[Ed.  Note.— For  other  cases,  see'  Railroads, 
Dec.  Dig.  I  401.*] 

8.  AFPEAI.  and  ElBBOB  (|  1060*)— Habuless 

EhBOB— Reuabks  op  Oounbei.. 

Though  the  remarks  of  counsel  were  high- 
)y  improper  and  deserved  severe .  rabnfen,  yet, 
where  tbey  had  no  prejjndicial  effect,  the  Judg- 
ment will  not  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4135;  Dec.  Dig.  i  1060.*] 


4.  TkIAL  <|  ISO**)— STATElCtlfTS  OT  COUNSEI^ 
S^VIDSnOE  TO  SUBTAIH. 

In  an  action  against  a  railroad  company 
for  the  Ulllug  a  train  of  a  person  sleeping 
near  the  tmck,  statements  of  counsel  in  hla 
closing  argument  as  to  the  distance  at  whidt 
defendant's  engineer  first  discovered  the  sleep- 
ing man  ahead  of  the  engine  were  not  improper, 
where  tiieie  was  snfBdent  evidence  to  form  m, 
basis  for  the  remark  and  to  jnsttfy  ooonsel's 
eonclnsion  as  to  the  dlstanoe. 

[Ed.  Note.— For  Other  cases,  see  Tklal.  Deck 
Dig.  I  120.*J 

Hart,  J.,  dissenting. 

Aroeal  fnxn  GIrcnit  Onirt,  Pope  Onmly; 
Hugh  BaAam,  Ju^e. 

Action  by  J.  W.  Brans,  administrator  uS 
DavM  F.  Evttna,  against  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

See,  also,  S7  Ark.  628,  IIS  S.  W.  642. 

Lovick  P.  Miles  and  Thos.  B.  Pryor,  for  ap- 
pellant U.  L.  Meade  and  Davis  &  Pace,  for 
app^e& 

Mcculloch,  C  J.  David  F.  Evans  was 
struck  and  killed  by  one  of  defendant's  trains 
while  he  was  asle^  near  the  track,  in  the 
nighttime,  with  his  bead  resting  on  or  near 
the  end  of  tbe  cross-ties.  His  administrator 
instituted  this  action  to  recover  damages  on 
account  of  alleged  negligence  of  defendant's 
servants  In  charge  of  the  train,  and  on  a 
former  trial  of  the  case  tbe  circuit  court  in- 
structed the  Jury  to  return  a  verdict  in  favor 
of  defendant  Plaintiff  appealed,  and  this 
court  reversed  the  Judgment  and  r^anded 
the  cause  for  a  new  trial,  holding  tbat  there 
was  sufiicient  evidence  to  go  to  the  Jury  on 
the  question  of  negligence  of  defendant's  serv- 
ants in  falling  to  ^rc  prop^  signals  to  awak- 
en said  decedent  and  warn  him  of  the  ap- 
proach of  the  train.  In  disposing  of  the  case 
here,  this  court  said:  "Tlie  failure  of  the 
engineer  to  use  the  instrumentalities  placed  at 
Ills  hands  for  the  purpose  of  warning  persons 
on  the  railroad  track  of  the  near  approach  of 
a  train  created  a  condition  from  wliich  rea- 
sonable minds  might  draw  different  conclu- 
sions. In  other  words,  the  Jury  might  have 
foimd  negligence  from  his  failure  to  give  tbe 
usual  danger  signals.  We  are  of  the  o[dnion 
that  the  testimony  was  suflldent  to  sutmilt 
the  question  of  negligence  in  this  reqtect  to 
the  Jury."  Evans  v.  St.  L.,  I.  M.  ft  S.  By. 
Co.,  S7  Ark.  628,  118  8.  W.  642.  Tbe  case  . 
was  again  tried,  on  sulwtantlally  the  same 
testimony.  Plaintiff  recovered  Judgment  for 
damages  in  the  sum  of  $1,000.  from  whidi  the 
defendant  proeecntee  tills  appeaL  It  Is  un- 
necessary to  set  forth  the  facts  In  detail,  for 
th^  are  folly  set  out  In  the  former  opinion 
of  this  court;  nor  Is  It  necessary  to  discuss 
Uiem,  as  this  court  has  already  held  tbat  tliey 
were  sufficient  to  sustain  a  verdict  in  favor  of 
plaintiff. 

It  is  Intistad  that  tbe  fourth  Instmctlw 
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given  at  the  liiBtan<ie  of  plaintiff  assumed 
that  It  was  negUgrace  on  the  part  of  the  en- 
Slneer  to  fall  to  ring  the  bell  or  blow  the 
whistle  after  dlacoverlng  deceased  ahead  in 
close  proximity  to  the  track.  The  Instmc* 
tion  referred  to  la  somewhat  ambignous,  and 
might  be  construed  as  an  assnmption  that  the 
failure  to  give  signals  oHuitltuted  ne^lgenoe; 
but,  when  read  in  connection  with  the  other 
instractlons  In  the  case,  It  la  not  at  all  proba- 
ble that  the  Jory  so  nnderstood  It,  for  the 
Question  of  negligence  was  cleanly  submitted 
for  their  determination.  In  this  condition  of 
the  record,  and  in  the  absence  of  a  q>eclflc 
objection  to  the  fourth  Instruction,  we  can- 
not say  that  It  was  error  which  calls  for  a  re- 
Tersal.  Brlnkley  Oar  Works  t.  Cooper,  TO 
Ark.  32S,  87  S.  W.  645. 

Error  la  assigned  In  the  refusal  of  the  court 
to  give  the  following  Instruction,  and  another 
of  like  Import:  "Yon  are  instructed  that  If 
defendant's  engineer  saw  the  deceased  some 
distance  ahead  In  time  to  have  stopped  the 
train,  but  believed  in  good  faith  that  deceased 
was  In  no  danger  of  being  Injured,  and,  under 
that  belief,  proceeded  without  attempting  to 
stop  his  train  or  to  give  any  alarm  until  the 
train  was  so  near  to  the  deceased  that  It  was 
Impossible  to  stop  the  train,  the  defendant 
would  not  be  liable,  and  your  verdict  should 
be  for  the  defendant"  This  Instruction  was 
properly  refused,  for  It  Incorrectly  laid  down 
good  faith  on  the  part  of  the  engineer  as  a 
test  of  ordinary  care.  Good  faith  marks  the 
distinction  betfreen  willfulness  and  uninten- 
tional neglect,  but  It  Is  not  a  proper  test  of 
ordinary  care  or  negligence. 

There  are  numerous  objections  and  excep- 
tions to  remarks  of  one  of  plaintiff's  counsel, 
made  in  the  closing  argument  Many  of  the 
remarks  were  highly  Improper  and  called  for 
H  severe  rebuke  by  the  court;  but  we  are  un- 
able to  see  how  there  could  have  been  any 
prejudicial  effect  from  any  of  the  remarks, 
and  ttiat  Is  the  test  when  we  come  to  deter- 
mine whether  or  not  a  Judgment  should  be 
reversed.  One  of  the  objections  was  to  state- 
ments of  counsel  as  to  the  distance  the  en- 
gineer first  discovered  the  sleeping  man 
ahead  of  the  engine.  There  was  some  evi- 
dence sufficient  to  form  a  basis  for  the  re- 
mark and  to  Justify  the  conclusion  which 
counsel  drew  as  to  the  distance;  therefore 
there  was  nothing  improper  in  the  argum«it 
It  was  a  mere  expression  of  counsd's  opinion 
as  to  what  the  evidence  established  in  this 
respect 

We  conclude  that  this  case  was  fairly  tried, 
and  that  the  verdict  rests  upon  sufficient  evi- 
dence ;  so  the  Judgment  Is  afflrmed. 

HART,  J.  (dissenting).  I  think  the  court 
erred  In  giving  instruction  No.  4,  which  Is 
as  follows:  "Locomotives  of  railroad  trains 
are  equipped  with  bell  and  whistle  for  sound- 
ing danger  signals,  and  It  la  admitted  that 
those  In  charge  of  the  train  did  not  ring  the 


bell  or  blow  the  wbtsUe  after  the  presence  of 
tho  deceased  was  discovered,  and  If  the  Jury 
believe  under  all  the  facts  and  circumstances 
proven  In  the  case  that  those  In  charge  of 
said  train  failed  to  exercise  ordinary  care, 
being  such  care  as  a  person  of  ordinary  pru- 
dence would  exercise  under  similar  drcum- 
Btances,  by  n^ligently  falling  to  ring  said 
bell  or  blow  said  whistle,  for  the  purpose  of 
warning  deceased  of  the  near  approach  of  the 
train,  and  such  failure  to  use  due  care  caused 
or  contributed  to  death  of  plalntlETs  Intestate, 
yon  will  find  for  the  plaintiff." 

The  Instruction  was  peremptory  In  Its  na- 
ture and  in  effect  told  the  Jury  that  the  appel- 
lant was  guilty  of  negUgeuce  If  Its  engineer 
failed  to  ring  the  bell  or  sound  the  whistle. 
It  will  be  noted  that  the  Instruction  singles 
out  a  certain  fact  and  tells  the  Jury  that  If 
that  fact  existed,  the  appellant  was  guil^  of 
negligence.  As  I  understand  our  former  opin- 
ion, the  fact  that  the  engineer  failed  to  ring 
the  bell  or  sound  the  whistle  was  to  be  con- 
sidered together  with  all  the  other  facts  and 
circuntstances  connected  with  the  happening 
of  the  accident  In  determining  whether  ap- 
pelant was  gniltr  of  negllgenoa. 


BET^  T.  OASTUIBHIBBY. 
(Supreme  Court  of  Aransas.   Nov.  28)  1910-) 

1.  ACKNOWLEDOUEnr  (I  OB*) — CKhmiCATIOT 

NOTABT— EpFZOT. 

Where  a  grantor  appears  before  an  officer 
and  makes  some  kind  <n  an  acknowledgment 
the  recitals  of  the  officer's  certificate,  r^lar 
on  its  face,  are  condarive  of  the  facts  stated 
therein,  in  the  abseuce  of  fraud  or  duress. 

[Bd.  Note.— For  other  cases,  see  Acknowledg- 
ment Gent  Dig.  ||  290-302 ;  Dec  Dig.  1  S5.*] 

2.  ACKROWZ^OHXIIT  (K  6^  62*)— lUPUOH- 

iCENT— Paoor. 

The  burden  of  showing  fraud,  Imposition, 
or  duress,  suffident  to  impeach  an  officer's  cer- 
tificate of  acltnowledgment,  Is  on  the  peracni  at- 
tacking the  certificate;  and  the  evidence  to 
sostaia  the  same  must  be  dear,  cogent  and  con- 
vindng,  so  as  to  satisfy  the  mina  beyond  rea- 
sonable controvert. 

[EM.  Note.— For  other  cases,  see  Acknowledg- 
ment Gent  Dig.  ||  820-^  845-847;  Dee. 
Dig.  H  69,  62.*! 

S.  AoKNowuEDGunrr  (|  ffi2*>— Debd-^oindbs 
BT  Mabbibd  Wouah— Dubbss— Evxdsncx. 
Where  a  busbauL  having  executed  a  bond 
for  title  to  certain  of  bis  land  and  placed  the 
purchaser  in  pooBeSBlon  on  a  credit  of  five 
years,  executed  a  deed  to  the  land,  and  his  wife 
testified  that  she  signed  unwilllDgly,  but  because 
they  "could  get  nothing  from  the  bank  unless 
they  did,"  sudi  proof  was  Insoffidmt  to  show 
that  her  slgnatare  and  aeknowledgmoit  of  the 
deed  was  obtained  by  the  ooeidon  or  duress  of 
her  hosband. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  |f  345-347;  Dea  Dig.  |  62.*J 

Appeal  from  Ouadilta  Ohanoery  Ooart;  J. 

M.  Barker,  Ghancdtor. 

Suit  by  Q.  S.  Oastleberry  agaliut  Ma^e 
Bell  and  husband.    Decree  for  complainant 
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and  dtftodant  Uao^  aweali.  Af- 
firmed. 

Thornton  &  Thornton,  for  anwUant 
Ganghan  &  SHford,  for  appellee. 

FBAUENTHAIi,  J.  This  was  an  action  In- 
stltated  by  appellee  to  reform  a  deed  which 
had  been  executed  to  falm  by  appellant  and 
her  husband.  It  was  alleged  that  by  mistake 
the  land  wae  incorrectly  described  In  the 
deed,  and  the  purpose  of  this  salt  was  to 
obtain  a  correction  of  this  description.  The 
land  was  the  property  of  the  husband,  who 
sold  same  to  appellee  In  1902  upon  a  credit 
of  Are  years,  and  executed  to  him  at  the 
same  time  a  bond  for  title  for  the  land  and 
placed  him  in  possession  thereof.  The  appel- 
lee remained  In  possession  of  the  land  from 
that  date  to  the  time  of  the  Institution  of 
this  suit  In  190S  an  agreemoit  was  reach- 
ed as  to  the  amount  which  appellee  owed  on 
the  purchase  money  of  the  land,  and  this 
amount  was  left  at  a  bank,  to  be  paid  over 
to  the  grantor  upon  the  due  execution  of  a 
deed  for  the  land.  The  appellant  and  her 
husband  went  to  this  bank,  and  there  sign- 
ed, acknowledged,  and  delivered  the  deed 
over  to  the  cashier  of  the  bank  for  appel- 
lee, and  the  purchase  money  therefor  was 
then  paid  to  the  husband.  It  Is  conceded 
that  the  mistake  alleged  in  the  complaint 
was  made  In  the  descrlptitm  of  the  land  as 
set  forth  (in  the  deed,  and  the  husband 
has  made  no  objection  or  defense  to  the 
reformation  thereof.  The  appellant  admit- 
ted that  the  mistake  was  made  In  the  de- 
scription of  the  land;  but  she  alleged  that 
she  did  not  Join  In  the  execution  of  the  bond 
for  tltl^  and  that  ahe  did  not  sign  the  deed 
of  her  own  free  will,  but  that  her  signa- 
ture and  acknowledgment  thereto  was  ot>- 
tained  by  coercion  and  undue  Influence  of 
her  hutiband. 

It  appears  from  the  testimony  tliat  appel- 
lant signed  the  deed  and  actually  appeared 
and  acknowledged  same  before  a  notary 
pnbllc.  The  certlflcate  of  the  notary  public 
Is  regular  on  Its  face;  and  thea^ln  the 
notary  public  certified  that  she  appeared 
before  him  voluutarlly,  and  in  the  abs^ce  of 
her  husband  declared  that  she  had  of  her 
own  free  will  executed  the  deed,  and  signed 
and  sealed  the  rellnqalshment  of  dower  and 
homestead  therein  without  compalslcoi  or  un- 
due Influence  of  her  husband;  and  he  tes- 
tified upon  the  trial  of  this  case  that  she 
signed  the  deed  and  acknowledged  same  in 
the  manner  as  set  forth  In  said  certificate. 
It  is  a  rule  well  settled  by  authority  and 
several  times  announced  by  this  court  tliat, 
where  a  grantor  appeared  and  made  some 
kind  of  an  acknowledgment  before  an  officer 
authorized  by  law  to  take  midi  acknowl- 
edgment, the  recitals  of  the  certlflcate  of 
such  officer,  regular  on  Its  face,  are,  in  the 
absence  of  fraud  or  duress,  conclusive  of  the 
facts  therein  stated.  Meyer  v.  Gossett,  88 
Ark.  8T7;  Donohne  r.  Mills,  41  Ark.  421; 


Petty  T.  Orisard,  45  Arfe.  UT.  Tbm  burden 
of  ahowlnc  such  fraud.  Imposition,  or  dn- 
reaa  rests  upon  Urn  who  atta^  mdi  eet- 
tlflcate,  and  the  evldaLce  to  sostaln  It  must 
be  clear,  cogent,  and  convincing,  so  m  to 
satisfy  the  mind  beyond  reasimaMe  oontro- 
vemy  that  tiu  execution  and  acknowledge 
ment  of  nidi  a  soI«nn  Instniment  was  ob- 
tained imposition  m  doren.  In  tbe  case 
of  Bank  V.  McCarty,  149  M.  T.  71.  4ft  N. 
B.  427,  the  court  stated  its  amdnsion  on  the 
subject  in  tiie  following  language:  '^bo  rule 
governing  the  acOoo.  of  trial  coortS)  as  well 
as  appellate  courts  with  powor  to  review 
the  facts;  team  to  be  uniform  in  all  tbe 
states  to  tbe  ertmt  of  requiring  that  a  oer- 
tillcate  of  admowledgment  should  not  be 
overthrown  xxpoa  ovldMice  of  a  doubtful  diar- 
acter,  sndi  as  the  unsupported  teethnMiy  of 
interested  witnesses,  nor  upon  a  bare  pre- 
ponderance ot  evidoice^  but  <»il7  on  proof  so 
clear  and  convincing  aa  .to  amount  to  a 
moral  certainty." 

It  is  not  daimed  that  any  fraud  was  com- 
mitted or  undue  influence  acercised  upon,  the 
appellant  in  obtaining  her  signature  and  ac- 
knowledgment to  the  deed  by  the  appellee  or 
the  officer  taking  the  acknowledgment  It  is 
only  urged  that  the  coercion  was  exerdsed  by 
the  husband.  But  upon  an  examination  of 
the  testimony  of  the  appellant  herself,  we 
do  not  think  that  influence  was  exited  vp- 
on  her  by  her  husband  which  amounted  to 
coercion.  She  testified  that  she  lived  about 
four  miles  from  the  town  of  Bearden,  in 
which  the  bank  was  located  where  the  deed 
was  signed  and  acknowledged,  and  that  she 
went  there  with  her  hnsband  in  order  to  sign 
the  papers.  She  did  not  state  that  her  hus- 
band used  any  word  or  act  of  intimidation  or 
coerdcHi  to  get  her  to  go  to  Beards  Her 
entire  testimony  rdatlve  to  any  force  exert- 
ed upon  her  to  get  her  to  go  to  Bearden  was 
as  follows:  "Q.  Were  you  forced  to  go  to 
Bearden?  A.  Tea,  sir;  the?  had  told  as 
that  we  (mly  had  thtee  days  of  grace  to 
algn  the  deed  In,  or  we  couldn't  get  anything 
at  all.  Q.  That  is  what  yon  mean  by  aay- 
Ing  you  were  forced  to  go,  for  unless  you 
signed  the  deed  you  would  get  nothing?  A. 
Yes,  sir.  Q.  Yon  knew  that  if  you  didn't 
sign  the  deed  yon  would  get  nothing?  That 
is  the  reason  why  you  signed  the  deed?  A. 
Yes,  sir ;  I  guess  so.  I  had  to  sign  it  to  get 
anything  at  alL"  She  further  atated  that 
at  the  time  she  made  acknowledgment  of  the 
deed  ahe  had  to  speak  to  the  office  In  a 
loud  tone  of  voice  on  account  of  the  im- 
[wirment  of  his  hearing ;  but  ahe  did  not  say 
that  she  told  him  that  she  did  not  sign  the 
deed  of  her  own  free  will.  She  stated  that 
he  could  tell  that  because  she  had  tears  in 
her  e^es;  but  In  the  same  connection  Bbe 
said  that  she  did  not  want  to  execute  tbe 
deed,  and  the  reason  why  she  did  so  was: 
"We  could  not  get  anything  without  signing 
It ;  we  had  to  do  something." 

Under  this  testimony  of  appelant;  we  do 
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«ot  ttiliik  that  any  fraud  was  practiced  or 
coercion  exercised  npon  her  to  obtain  her 
signature  or  acknowledgmmt  to  the  deed. 
She  stated  that  she  knew  that  hw  hoBbaad 
had  sold  tbe  land  InvolTed  In  this  suit  to 
aK)eUefi^  and  that  he  had  bew  In  the  poe- 
■easiim  of  it  under  that  purchase  for  six 
years  inrlor  to  the  execntfon  of  the  deed, 
and  that  she  and  her  husband  went  from 
their  home  to  Bearden  for  the  pnrpose  of 
«xecatlng  the  deed.  She  Mated  that  she 
signed  the  deed  and  made  acknowledgment 
to  H  In  order  to  get  the  mon^  which  was 
paid  therefor;  and  in  truth  this  iqipears 
to  be  the  only  coercion  upon  her  wfU  la  the 
procuranent  of  her  signature  and  admowl- 
-edgment  ttiereto  according  to  her  testimony. 
She  was  unwilling  to  sign  the  deed;  but, 
inasmuch  as  she  could  not  get  the  money 
therefor  without  signing  it,  she  permitted 
her  great  desire  for  the  money  to  over^ 
■«ome  her  will.  This  was  not  an  undue  In- 
fluence exerted  upon  her,  or  an  InToluntary 
act  upon  her  part,  within  the  meaning  of 
the  statute  regulating  the  execution  or  ac- 
knowledgment of  deeds  by  married  women, 
^e  statute  does  not  require  that  she  thall 
execute  It  without  motive,  or  as  a  mete  act 
•of  generosity,  but  that  she  shall  execute  It 
on  account  of  acts  of  Intimidation  or  coer- 
cion by  her  husband,  or  from  fear  of  injary 
from  her,  before  It  can  be  said  that  she 
-executed  It  through  compulsion  or  undue  in- 
fluence on  his  part  Under  the  testimony 
adduced  In  this  case,  we  cannot  say  that 
appellant  was  compelled  to  sign  or  acknowl- 
edge the  deed  by  reason  of  any  undue  in- 
fluence exercised  upon  her. 

This  conclusion  results  in  the  affirmance 
of  the  decree  of  the  lower  court  We  do 
-not  deem  It  necessary,  therefore^  to  discuss 
-or  determine  the  further  question,  raised 
by  appellee,  that  his  rights  cannot  be  af- 
fected by  the  alleged  undue  Influence  of  the 
husband,  because  there  Is  no  testimony  ad- 
duced upon  the  trial  of  the  case  showing  that 
appellee  knew  or  had  xkotlee  of  any  sadi 
1nuK)Sltion  or  fraud. 

Hie  decree  la  affirmed. 


HATNBS  T.  MONTGOMERY  et  aL 
(Supreme  Court  of  AAansas.   Nor.  28,  1910.) 

1.  QUABDIAH  AlVD  WABD  (I  62*}— PUBOHASK 
BT  OUABDZAH'  OT  WaBD's  PbOFBBTT— Etl^ 
FBOT. 

Hie  rale  forbidding  a  tmstee  from  tskias 
a  porition  Inconsiateat  with  his  duty  aa  tni»- 
tee.  and  declaring  that,  If  a  trustee  acQulres  an 
interest  In  the  tnut  property,  be  faofdB  It  as 
tmstee  tor  the  beneflciarr,  applies  to  a  guard- 
ian and  ward,  and  dnring  the  suardianshlp  re- 
lation transacttons  between  the  guardian  and 
ward  will  not  be  permitted  to  stand. 

[Bd.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Osnt  Dig.  U  288-293;  Dec  Dig. 

I  ea.*! 


2.  Trusts  (|  106*)  —  Pubobasb  ow  Tbubt 
Pbofebtt  bt  Tbustbb  —  Bionrr  to  Bbt 

ASIDB. 

The  right  to  set  aside  a  purchase  of  trust 
property  by  the  tmstee  does  not  depend  on  the 
□nuimess  of  the  transaction,  but  the  benefl- 
dary  may  have  the  purchase  set  aside  without 
showing  actual  frand. 

[Bd.  Note.--For  other  cases,  see  Trusts,  Cent 
Dig.  IS  258-266;  Dee.  Dig.  |  lOa*] 

8.  OUABDIAir  AND  WABD  (|  62*)— PUBOBAflB 

OF  Pbofebtt  bt  Guabdiak— Emct. 

Where  a  guardian,  contrary  to  his  agree- 
ment with  the  dying  father  of  the  ward  to  pay 
a  debt  on  the  land  fn»n  pezsonal  property  re- 
ceived frcHn  the  filther,  and  contraiy  to  his  duty 
as  guardian,  peraiitted  the  foreclosure  of  a 
mor^irage  on  the  land,  and  then  pnrcdiaBed  the 
land  at  the  foreclosure  sale,  he  held  the  land 
in  trust  for  tbe  ward,  who  could  sue  to  set 
aside  the  purchase  and  for  an  aeeounting  for 
rents  and  profits. 

[Bd.  Note.— For  other  cases,  see  Onardian 
and  Ward,  Cent  Dig.  H  288-208;  Dec.  Dig.  I 
62.*] 

4.  <rtTABDIAlf  AND  WaED   (S  62*)— PCBCHABB 

or  Wabd's  Land — Bona  Fide  Pubchaseb— 
Notice. 

A  guardian  pnrdiased  his  ward's  land  at  a 
mortgage  foreclosure  sale,  and  subsequently 
sold  it  to  a  third  person  who  knew  of  the 
guardianship  relationship,  and  who  exacted  an 
order  remoVing  the  disability  of  the  ward  and  a 
oonveyance  from  her  before  purduudng.  He 
knew  that  the  ward  lived  at  the  guardian's 
home  as  a  member  of  his  family,  and  was  un- 
der his  influence,  and  that  she  inherited  the 
land  from  her  father,  and  that  It  had  been  sold 
since  the  guardian's  appointment  and  the  title 
was  held  oy  another  for  bim,  and  that  the 
guardian  had  been  In  poBsesaion  since  his  ap- 
pointment field,  that  the  third  person  was 
not  a  bona  fide  purchaser,  bot  the  land  In  his 
bands  was  chafed  with  a  trast  in  favor  of 
the  ward,  subject  to  a  bona  fide  bolder  of  a 
deed  of  tmst  securing  a  debt  after  a  sale  of 
the  other  lands  In  the  deed  of  trust  and  an 
awlicatirak  of  the  proceeds  to  the  discharge  of 
the  debt,  with  the  right  of  the  ward  to  redeem 
cm  payment  of  any  balance  of  the  debt 

[Ed.  Note.— For  any  other  eases,  see  Ooardlan 
and  Ward,  Dec.  Dig.  |  63.*] 

Appeal  from  Randolph  Cfaanoery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Suit  by  t^ta  Haynes,  formerly  Leota 
Arnold,  against  Dolph  Sloan.  W.  J.  Mont- 
gomery, and  others.  From  a  decree  of  dis* 
missal,  plaintiff  appeals.  ReTersed,  with  di- 
rections. 

This  suit  la  by  Leota  Haynea,  formerly 
Leota  Anudd,  for  80  acres  of  land,  and  for 
the  canoellng  of  certain  conT^vnces  of  same, 
and  fbr  an  accounting  for  the  renta  and  prof- 
Its.  Benjamin  F.  Arnold  died  in  1806  in 
Randolph  county,  leaving  him  anrrlTlng  ap- 
pellant; his  only  tSiOA  and  heir,  about  five 
years  old,  who  afterward  married  Haynes. 
His  estate  cmislated  of  ^ght  or  ten  head  of 
cattle,  a  mnle  and  wagon,  some  hons^ld 
goods,  and  land  In  cmtrotersy,  the  N.  B. 
^  of  the  N.  BL  %  of  section  27,  towufhlp  18 
N.,  range  2  B.,  a  part  of  which  was  In  cnl- 
tlration,  and  nptm  whidi  a  lien  existed  ae- 
coring  a  debt  of  9100.  He  was  taken  aldk 
at  the  house  ot  defendant  Mont^mnery,  and 
realizing  that  death  was  near,  and  desiring  to 
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provide  for  his  motherless  girl  as  far  as  pos- 
sible, made  an  agreement  with  Montgomery 
to  take  hla  cattle  and  all  other  personal 
property  and  the  rent  on  farm  for  that  year 
and  pay  the  mortgage  the  land,  to  take 
care  of  and  raise  the  child,  and  to  turn  the 
land  over  to  ber  when  she  became  18  years 
of  age.  "Montgomery  said  the  agreement 
was  that  he  was  to  take  the  child,  and  per- 
sonal property  and  r^t  for  the  land  that 
year  was  to  pay  the  land  out,  and  save  It  for 
the  child,  and  turn  It  over  to  her  when  she 
was  18  years  old.  He  was  also  to  school  the 
girl  all  he  could."  This  was  his  stat^ent 
to  the  brother  of  the  dead  man,  and  la  not 
denied  by  him.  Montgomery  was  dniy  ap- 
[minted  guardian  of  plaintiff,  and  the  mort- 
gage was  foreclosed  after  a  default  decree 
was  rendered  against  ber  guardian  and  her- 
self, without  the  appointment  of  a  guardian 
ad  litem  for  her,  and  said  Montgomery,  at 
the  sale  by  commissioner,  procured  said  land 
to  be  brought  In  for  him  and  his  benefit  by 
J.  H.  Imhoden.  The  land  only  brought  $170 
and  the  proof  shows  It  to  have  been  of  the 
value  of  about  $600.  Lk  A.  Imboden,  the  ex- 
ecutor of  J.  H.  Imboden,  conveyed  same  to 
Splnnenwebber,  Peters,  and  Hanfif  to  hold 
for  Montgomery,  and  they  conveyed  it  to 
him  by  deed  dated  October  8,  1907.  In  fur- 
therance of  bis  scheme  to  procure  title  to 
said  land  in  violation  of  bis  trust,  and  to 
defraud  the  plaintiff  of  her  rights,  he  pro- 
cured the  removal  of  disability  of  minority 
of  plaintiff  on  S^tember  4,  1007,  that  she 
might  make  a  deed  to  perfect  the  title,  and 
Induced  her  to  convey  it  to  said  firm,  on  the 
advice  of  his  attorney,  who  procured  the  or- 
der that  they  might  convey  It  to  him,  and 
quitclaim  deed  was  made  on  the  same  day, 
September  4, 1007.  The  expressed  considera- 
tion was  |1,  and  nothing  whatever  was  ever 
paid  plaintiff  for  said  land.  This  guardian 
had  always,  while  plaintiff  was  growing  up, 
spoken  of  this  land  as  his,  and  told  her  she 
had  no  real  Interest  In  It ;  that  he  wanted  to 
sell  it  and  Mont  Armstrong  would  not 
buy  it  until  she  had  the  order  of  court  re- 
moving her  disability  of  minority  and  made 
file  deed.  The  defendant  Montgomery  was 
In  possession  of  the  land  from  the  time  of 
Ben  Arnold's  death  until  January,  1908,  and 
collected  from  |40  to  $70  per  year  rent  there- 
for. The  defendant  M.  R.  Armstrong  claims 
to  be  an  innocent  purchaser  of  this  land 
from  W.  J.  Montgomery,  guardian  of  the 
plaintiff.  The  proof  shows  that  he  purchas- 
ed it  from  him  knowing  that  he  was  her 
guardian,  and  that  the  title  to  It  was  held  by 
Splnnenwebber  and  Peters  for  bim,  In  viola- 
tion of  his  trust  as  such  guardian,  and  after 
refusing,  as  Montgomery  states,  to  buy  It 
until  plalutlfTs  disabilities  were  removed 
and  a  deed  made  from  her,  he  asked  for  the 
papers  and  examined  the  records,  as  be  was 
Interested  in  them  and  wanted  them  included 
in  the  at)8tract  This  was  all  done  before  h^ 
paid  the  purchase  money  or  any  part  of  It, 


on  October  8,  1907,  and  before  the  deed  was 
executed  by  said  Sptnnenw^ber  and  Peters 
to  said  Montgomery  on  that  date.  Ha  re- 
quired them  to  make  affidavit  before  him  as 
county  clerk,  showing  among  other  things 
that,  when  Imboden  conveyed  It  to  them,  "It 
was  agreed  and  nnderstood  at  the  time  that 
the  said  lands  were  to  be  the  property  of 
W.  J.  Montgomery."  He  only  paid  $076  for 
the  lands,  and  the  proof  shows  the  value  at 
$20  per  acre  or  $1,600.  M.  R.  Armstrong 
conveyed  this  land  and  others  to  A.  J.  Witt 
as  trustee  to  secure  the  payment  of  a  loan  of 
$500,  along  with  other  lands,  and  but  $250 
has  been  paid  on  said  Indebtedness,  Sloan, 
for  whose  benefit  this  deed  of  trust  was 
made,  claims  to  have  t>een  without  knowl- 
edge of  any  of  these  matters,  and  an  Inno- 
cent purchaser  or  mortgagee.  The  complaint 
was  dismissed  for  want  of  equity,  and  plain* 
tiff  appealed. 

W.  A.  Cinuiingham  and  T.  W.  CampbelU 
for  appelant  McCaleb  ft  Reader  and  Witt 
ft  Schoonbver,  for  appdleea. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  Was  Montgomery  the  guardian  un- 
der such  disability  to  pur^iase  these  lands  as 
that  they  will  be  charged  with  a  trust  In  hia 
hands  and  those  of  his  vendee  with  noticef 

In  Hindman  v.  O'Connor,  54  Ark.  633,  IS 
3.  W.  1053,  13  L.  B.  A.  490,  this  court  said : 
"As  a  general  rule,  a  party  occupying  a  rela- 
tion of  trust  or  confldenoe  to  another  Is  In 
equity  bound  to  abstain  from  doing  every- 
thing which  can  place  bUn  In  a  position  In- 
consistent with  the  duty  or  trust  such  rela- 
tion imposes  on  him  or  which  baa  a  tendency 
to  interfere  with  such  dutr.  Upon  this  prin- 
ciple, no  one  placed  in  a  aitaatlon  of  trust  or 
confidence  In  reference  to  the  subject  of  a 
sale  can  be  the  purchaser  on  his  own  account 
of  the  property  sold."  Continuing,  quoting 
from  Imboden  v.  Hunter,  23  Ark.  622.  78  Am. 
Dec.  116 :  "The  rule  is  not  confined  to  per- 
sona who  are  trustees  within  the  mere  lim- 
ited and  technical  signification  of  the  term  or 
to  any  particular  class  of  fiduciaries,  but  ap- 
plies to  all  persons  In  a  situation  of  trust  or 
confidence  with  reference  to  the  subject  ot 
the  purchase^  It  embraces  all  that  came  with- 
in its  principle,  permitting  no  one  to  purchase 
property  and  hold  It  for  his  ovrn  benefit  where 
he  has  a  duty  to  perform  In  relation  to  such 
property  which  la  Inconsistent  with  the  char- 
acter of  a  purchase  in  his  own  account,  and 
for  his  Individual  use."  And  further  nalng 
the  language  in  Clementa  t.  Gates,  49  Ark. 
242,  4  S.  W.  776 :  "The  law  forbids  a  tnistee 
and  all  other  persons  occupying  a  fldudary 
or  quasi  fiduciary  position  from  taking  per- 
sonal advantage  touching  the  things  or  sotK 
ject  as  to  which  such  fiduciary  position  ex- 
ists. *  *  *  If  such  a  person  acquires  an 
Interest  In  property  as  to  which  such  relation 
exists,  he  holds  it  as  a  trustee  for  the  ben- 
efit of  those  in  whose  Interest  he  waa  pioblb> 
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Ited  from  pnrdtastng  to  ttie  extent  of  the  pro- 
Ubitlon.**  ContinolDg,  with  referaice  to  the 
rale  (page  685) :  "Its  appUcaMUty  to  gnard- 
lana  and  wards  and  pentuu  Btandlxtf  |n  like 
relation  1>  ai^arent** 
Judge  Story.  In  speaking  oa  tbU  mie,  says : 
the  next  place  as  to  the  rdatlon  of  gnard- 
lan  and  ward.  In  this  most  Important  and 
^elloKte  of  tmata  the  same  princ^les  prevail 
and  with  a  la^er  and  more  ctuDprebenslTe 
efflclotcj.  It  Is  obvious  that  dnring  the  ex- 
istaice  of  the  guardianship  the  tranaactlonB 
of  the  guardian  cannot  be  binding  on  the 
ward  If  tta^  are  of  any  <UsadTantage  to  him,'* 
and,  indeed,  the  relative  Mtuatlon  of  the  par* 
tlea  Imposes  a  general  inability  to  deal  with 
each  other.  But  courts  of  eqnli'y  proceed  yet 
further  In  cases  of  this  sort  Th^  will  not 
permit  transactions  betwera  guardians  and 
wards  to  stand,  even  when  tSusy  have  occur- 
red after  the  minority  has  ceased  and  the 
relation  become  thereby  actnally  ended.  If  the 
Intermediate  period  be  short,  unless  the  cir- 
cumstances dnnonstrate  In  the  hlj^est  sense 
of  the  term  the  fiOlest  deliberation  on  the 
part  of  Uie  ward,  and  the  most  abundant  good 
faitb  (nberrima  fldeiO  on  the  part  of  the 
guardian ;  for  in  all  such  cases  the  relaUon 
Is  still  considered  as  having  an  undue  Influ- 
ence upon  the  mind  of  the  ward,  and  as  vir- 
tually subsisting,  especially  If  ah  tb»  duties 
attached  to  the  situation  have  not  ceased,  as 
If  the  aooonnts  between  the  jiartles  havb  not 
been  fully  settled,  or  If  tbe  estate  SOU  re- 
malm  In  some  sort  under  the  control  of  the 
guardian.  1  Stray  on  Equity  (IStb  Eld.)  i 
«17." 

The  wisdom  of  tbe  rule  was  never  better 
exeno^ed  than  in  this  case,  ^re  the  guard- 
Ian,  Mmtgomery,  contrary  to  his  express 
promise  to  ttie  dying  father  of  this  ward,  who 
1^  In  his  hands  means  for  the  payment  of 
the  note,  secured  by  a  mortgage  on  these 
lands,  and  in  violation  of  his  duty  as  guard- 
ian to  protect  her  Interests,  let  the  mortgi^ 
be  flneelosed,  and  procured  tbe  lands  bought 
In  for  a  grossly  Inadequate  consideration  and 
held  for  his  benefit  As  one  of  the  witnesses 
said  who  had  rented  the  land  in  1899  and 
1900:  "Montgomery  claimed  to  own  tbe  land. 
He  said  there  was  a  mortgage  on  the  place 
when  Arnold  died,  and  that  he  let  It  toA 
wJong  and  sell  and  bought  it  in  hlmselt."  He 
has  hdd  possession  of  the  lands  from  the 
death  of  Anufld  in  1896  to  January,  1908)  and 
colleeted  from  940  to  970  a  year  rai^  and  he 
has  never  (^rged  hlmsdf  as  guardian  there- 
wlth  nor  accounted  therefor.  **The  doctrine 
as  to  pnrebases  by  tmstees,  guardians,  ad- 
ministrators, and  persons  harlng  a  conflden- 
tlal  ctaazactw  arises  from  the  relation  be- 
twen  tbe  parties,  and  not  from  the  elrcum- 
stanoe  tfiat  Ouj  have  power  to  control  the 
salSk  The  ri^t  to  set  Aside  the  sale  does  not 
de^wnd  on  tts  fkimess  or  iinfolmess.  To  set 
■JdOa  the  purdias^  It  la  not  necessary  to  show 


that  it  is  actually  fraudulent  or  advant^ee- 
ous;  It  the  trustee  or  otlm  person  having 
a  confldoitlal  character  can  buy  in  an  hon- 
est caa^  he  may  In  a  case  having  that  ap* 
pearanee,  but  which  may  be  grossly  otherwise ; 
and  yet  the  power  of  the  court,  because  of 
the  tnfflrmlty  of  bunian  testhnony,  would  not 
be  equal  to  detect  the  decesition.  It  Is  to 
guard  against  this  uncertainty  and  the  haz- 
ard of  abuse  and  to  remove  the  trustee  and 
other  persona  having  confldentlal  relations 
from  temptation  that  the  rule  does  and  will 
permit  the  oestnl  que  trust  or  other  person 
to  come  at  his  option  and  without  showing 
actual  Injury  m  fraud,  have  the  sale  set 
aaidek**  Hindman  v.  O'Oonnor,  64  Ai^  040^ 
IB  S.  W.  1006,  18  U  B.  A.  49a  and  caaes 
dted. 

W.  J.  Montgomery  comes  within  this  rule, 
and  appellant  Is  entitled  to  an  acoonnting  for 
roits  and  profits,  and.  If  M.  B.  Armstrong 
purchased  with  knowledge  of  the  conditions 
snd  relotini,  be  Is  In  no  better  positltm  than 
bla  vendor. 'Was  he  an  Innocent  purdiaser? 
He  knew  that  Moutgomerz^waa  guardian  of 
plalntlfl;  that  the  relation  was  still  in  ex- 
istence and  the  acconnta  not  closed ;  that  she 
had  lived  at  his  home  as  a  member  of  Ills 
family  tnm  early  Infancy  and  was  under  his 
Influoice ;  that  lOie  Inherited  this  land  from 
herfiither;  that  It  had  be^  sold  since  Mont- 
gomery's appointment  as  guardian,  and  the 
title  to  same  was  held  tty  another  for  him 
and  he  had  been  In  possession  since  his  ap* 
pointment  aa  guardian;  reqnired  the  order 
of  removal  of  disability  of  the  ward  and  a 
conveyance  from  her  btfore  purdiaslng,  as 
M«itgoniery  say^  and  examined  the  papers 
and  record  of  it  b^re  paying  any  of  the 
purdtiase  price ;  knew  that  the  order  of  court 
waa  procured  throui^  Mimtgomery's  Influence 
over  his  ward  and  the  conveyance  thereunder 
without  conslderatton  to  the  minor,  and  that 
she  would  have  no  benefit  from  the  pnrcfaase 
mon^  he  was  to  pay.  He  cannot  be  regard- 
ed an  Innocent  pnrdiaser.  Olay  Sloan,  who 
loaned  the  9600  to  aecure  whidi  a  deed  ct 
trost  conveying  these  lands  to  A.  J.  Witt,  as 
trustee,  waa  made  appears  from  the  erldeoce 
to  be  entitled  to  iwotectlim  as  an  innocent 
purchaaer  or  mortgagee.  Since  the  cancella- 
tion of  the  deeds  would  not  effect  the  prop- 
er relief,  the  lands  will  be  Charged  with  a 
trust  in  the  bands  of  M.  B.  Armstrong  for 
the  benefit  ot  appellant,  and  the  securities 
marshaled,  and  all  the  other  lands  In  the 
mortgage  sold  and  the  proceeds  applied  to 
ito  discharge,  before  these  lands  can  be  re> 
sorted  to  under  said  mortgage,  and,  if  it  shall 
not  thnehy  be  paid  In  full,  then  ai^lant 
shall  have  the  rl^t  to  redeem  upon  payment 
<^  tb»  balance. 

The  case  la  reversed,  with  directions  to 
nnier  a  decree  in  accordance  with  this  opln- 
loD,  and  for  such  other  proceedings  as  are 
necessary  uid  in  aooordanoa  with  law. 
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DIEBKB  LUMBER  ft  CX>AL  <X>.  T.  COFF- 
MAN  BROS. 

(Snprems  Court  of  AifcaiuaB.    Nov.  21,  1910.) 

1.  Appeal  and  Ebbob  (i  1002*)— Vebdict— 

CoNOZ-UaiVEHBSS. 

A  Terdict  on  cooflicting  erldence  will  not 

be  diatarbed  on  appeal. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  8930-S937;  Dec.  Dig.  I 
1002.^] 

2.  Fbaudb,  Statdtb  or  (i  IK!*)— Plbadiko— 
NECBBsmr. 

The  defense  that  the  claim  soed  on  is  vltJi- 
In  the  statute  of  frauds  is  not  available,  unless 
specially  pleaded. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  H  868-866,  871,  872;  Dee. 
Dig.  I  1S2.*] 

8.  Pbihgifax  and  Agknt  (t  Zl*)— EnSfSHOB 
or  BXLAXIOn— EWlDENCB— Aduibsibiijtt. 
While  the  declarations  of  an  agent  are  as 
against  his  principal  inadmissible  to  prove  agen- 
cy, the  agent  may  testify  to  the  fact  that  be  is 
an  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  S  89;  Dec  Dig.  |  21.^ 

4.  PbincipaIi  and  Aquit  (I  170*)— Unau- 
thorized Acts  or  Aobnt— RAnnoATioN. 

The  intention  to  ratify  an  unauthorised  act 
of  an  agent  is  presumed  from  the  silence  of  the 

Srincipal  after  being  informed  of  what  lias  been 
one  on  tils  account  by  his  agent,  but  mere  si- 
lence does  not  show  a  ratification  of  an  act  of 
a  mere  volunteer. 

[EA.  Note.— For  other  cases,  see  Prindpal  and 
A^t,  Cent.  Dig.  H  688-e48;   Dee.  ^  | 

5.  Pbincipai,  and  Aqbht  (I  178*)— Ratifioa- 
TiON— Evidence— SumoiBNOT. 

Evidence  held  to  juatifr  a  finding  that  a 
principal  ratified  an  onaatAoriied  act  of  his 
agrat 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  Dec  Dig.  f  178.*] 

6.  TBIAI.    (I  278*)— INSTBCCTXONS— DBTBOn— 

Brmcino  Objections. 

A  defect  in  Instructions  correctly  dedar- 
ing  the  law  ariring  from  the  fact  that  they 
might  have  been  couched  In  plainer  teras  is  one 
of  form,  and  must  be  met  by  specific  objection. 

lEH.  Note.— For  other  cases,  see  TriaL  Gwt 
Dig.  1  G89;  Dec  Dig.  i  278.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Jas.  S.  Steel,  Judge. 

Action  by  Coffman  Bros,  against  the 
Dlerks  Lumber  ft  Coal  Company.  From  a 
judgment  for  plalntlfls,  defendant  appeala 
AfDrmed. 

Sain  ft  Sala  and  3.  &  Klrkpttri<±,  for 
Bltpellant  W.  G.  Rodgera,  for  amtdleea. 

HART,  J.  TtalB  Is  oa  appeal  by  tbe  DlerkB 
Lumber  ft  Coal  Company,  a  cori>oratlo&, 
from  a  Jndgmoit  raidned  agaliut  It  In  tba 
Howard  drcnlt  oonrt  for  f28L07  in  favor  of 
GfrftUian  Bros.,  a  partnerslilp,  cMnvond  of 
J.  H.  Colbnaii.  D.  D.  Coffman,  and  T.  J. 
Coffman. 

nie  facts  are  substantially  as  follows:  Ap* 
pellant  owned  a  great  quantity  ct  tiabw  sit- 
uated In  the  northern  part  of  Howard  comity. 


Appellant  and  one  James  Graves  entered  In- 
to a  written  contract,  whereby  the  latter 
agreed  to  erect  a  sawmill  on  the  lands  of 
the  former,  and  saw  its  timber  Into  lumber. 
The  price  to  be  paid  for  the  sawing  was  fix- 
ed by  the  contract  Appellant  was  designat- 
ed In  the  contract  as  the  party  of  the  first 
part,  and  James  Graves  as  the  party  of  the 
second  part  Among  other  provisions,  tba 
contract  contained  the  following:  "The  par- 
ty of  the  first  part  reserves  the  right  to  pay 
direct  to  all  onployte  of  the  party  of  the 
second  part  who  would  be  entitled  to  a  lirai 
on  said  lumber  under  the  lam  of  tbe  state 
of  Arkansas  all  that  may  be  due  such  em- 
ployes, the  balance  to  be  paid  direct  to  the 
party  of  the  second  part  on  or  b^ore  tbe 
10th  day  of  the  month  following  such  grad- 
ing, stacking  and  counting."  J.  H.  Coffman^ 
one  of  the  appellees,  testified  that  his  firm 
owned  and  operated  a  supply  store  at  Kew 
H<^  near  the  sites  of  said  mUls;  that  J. 
M.  Campbell  and  H.  L.  HcCMiee  stayed  all 
night  with  Urn,  and  he  asked  than  abont 
letting  the  mill  hands  havliig  supplies.  Mc- 
Oehee  was  foreman  at  Moore's  mill,  and 
Coffman  In  response  to  a  qnestftm  1^  tbe 
court  aa  to  who  Campbell  was  representing 
answered  that  he  was  r^resenting  the  ap- 
pellant Coffman  further  said:  "He  (Camp- 
bell) told  me  that  they  were  responsible— 
that  the  DleAs  people  were  responsible  for 
all  of  the  la^or  that  ms  done  at  tlw  mills, 
and  I  told  him  very  well,  or  something  of 
that  kind,  and  went  ahead*  and  when  the 
foreman  Issued  an  order  to  the  hands  for 
the  time,  wliy  we  took  these  orders  and  let 
them  have  goods  and  turned  the  orders  In  to 
the  office  at  De  Qneoi,  for  the  May  pay  tM 
of  1908  I  believe,  to  the  best  of  my  recollec- 
tion, and  they  p«ld  for  all  of  tbe  orders." 
The  Hay  orders  went  into  the  office  of  ap- 
pellant, and  were  promptly  paid  by  It  The 
app^eee  then  furnished  supplies  on  the 
Jnne  orders  or  time  diedts  tssned  by  the 
mill  foruum,  and  tttsse.  In  torn,  wm  sent 
In  to  the  anwdlani  for  paynmit,  and  pay- 
ment was  refused.  The  amount  due  on 
these  orders  is  f281,  and  represents  the  same 
kind  of  transaction  as  ocenned  on  tbe  nip- 
plles  famished  in  Msy. 

The  following  is  quoted  from  the  testimo- 
ny of  X  H.  GoflCman:  "Q.  Now,  who  diA 
yoo  omtract  with?  A.  As  I  told  yon  a  while 
ago,  X  «(Ae  to  Mr.  Campbell  tbm,  and  ask- 
ed him  abont  this  matter.  I  seen  how  It 
was  coming  up,  and  he  says  we  are  rsspoi- 
slble  for  all  the  time— we  pay  the  labor  of 
the  hands  whethw  the  mlllman  cuts  any- 
thing or  no^  and  Uiat  was  abont  aU.  That 
was  the  most  I  recollect  Q.  Mr.  Campbell 
is  with  tbe  Dierits  Lombw  Conipany,  isnt 
be?  A.  Zes,  sir.  Q.  Whom  did  yon  look  to 
for  paymmtf  A.  I  look  to  the  Dlerks  peo- 
ple. Q.  Whose  timber  was  it  they  were  saw- 
ing up  Mr.  Coffman?  They  were  sawing  the 
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timber  of  tbe  Dlerfcs  Lumber  and  Coal  Oom- 
pany,  were  they  Dot?  A.  Yee,  sir.  Q.  And 
these  hands  that  were  famished  supplies  to 
were  hands  working  at  the  mllla  ot  the  de- 
fendant?  A.  Yes,  sir." 

H.  L.  McQ^ee  teatlfled  as  follows:  "Q. 
Do  yon  know  where  the  Moore  mill  was? 
That's  In  Howard  connty?  A.  Yes,  sir.  Q. 
What  connection  did  you  have  with  It?  A. 
I  was  foreman.  Q.  Did  yon  write  any  or- 
ders for  the  hands  of  that  mill?  A  Yes, 
sir.  Q.  To  the  defendants?  A  Yea,  sir; 
some  to  thun.  Q.  Have  tbe  Dlerks  people 
sent  yon  the  money  to  pay  Coftman?  A. 
Yes,  sir.  Q.  Now,  Mr.  HcOehee,  whose  lum- 
ber were  the  Dlerks  people  getting  np  there? 
A.  Dlerks.  Q.  Where  did  that  Inmber  go 
RttsT  it  was  cat?  A.  It  went  from  there  to 
Dlerks — supposed  to  go  there — bat  some  Is 
there  yet,  I  think.  Q.  Was  It  more  ccmrenl- 
ent  to  get  supplies  for  the  hands  np  there  at 
New  Hope,  or  at  Dlerks?  A.  It  was  more 
conTenient  at  New  Hope.  Q.  Did  Mr.  Camp- 
bell say  anything  to  you  about  famishing 
these  supplies  at  the  time  you  took  charge 
of  the  Moore  mill?  A  Why.  all  Mr.  Gamp- 
bell  said  to  me  was  he  instmcted  me  not  to 
give  orders  for  any  more  time  than  the  men 
had  coming.  Q.  That  had  reference  to  the 
time  for  soppllee?  A  Yes,  sir.  Q.  And,  of 
course,  you  did  not  do  so?  A.  No,  sir.  Q. 
Mr.  McOehee^  do  you  know  whether  or  not 
in  settling  up  with  these  men  for  their  time 
these  orders  for  supplies  were  deducted  oat 
of  their  time?   A.  Yes,  sir." 

Oven  Phillips  and  J.  J.  Coffman  testified 
that  they  worked  at  the  Moore  mill,  and 
that  they  bought  supplies  from  appellees 
during  this  time;  that  McGehee  would  give 
them  an  order  for  the  amount  of  time  they 
had  worked,  and  the  amount  due  therefor, 
and  they  would  take  It  and  buy  supplies 
from  appellees  with  it;  that  in  settling  with 
them  McGehee  would  only  pay  them  for 
what  was  left  after  deducting  these  orders 
which  had  been  given  them  with  which  to 
trade  with  appellees. 

Will  Wilson  testified  as  follows  in  regard 
to  the  agency  of  Campbell:  "Q.  Do  you 
know  Mf.  Campbell?  A.  Yes,  sir.  Q.  What 
connection  has  he  with  the  Dlerks  people? 
A.  He  has  been  working  for  them  <iu]te  a 
while  in  our  country,  as  agent  Q.  Was  he 
working  there  in  1908?   A.  Yes,  sir." 

J.  H.  Coffman,  being  recalled,  again  stated 
that  In  talking  with  Campbell  about  the  mill 
hands  getting  supplies  from  his  firm  that 
Campbell  said  they  (meaning  appellant)  would 
be  responsible  for  all  the  time  the  hands  had 
coming.  He  farther  stated  that,  upon  the 
refusal  of  appellant  to  pay  the  June  orders, 
he  went  to  see  Herman  Dlerks  the  head  man 
of  the  company,  and  that  Dlerks  told  him 
that  the  reason  that  they  had  not  paid  ap- 
pellees was  that  '*the  mills  had  gone  in  the 
hole";  that  he  did  not  say  anything  about 
the  authority  of  tbe  mill  people  to  Issue  the 
time  checks. 


J.  M.  Campbell  testified  that  he  was  work- 
ing for  the  Choctaw  Lumber  Company.  He 
denied  that  he  had  any  couTersatlon  with 
Coffman  about  supplying  the  mill  hands.  He 
stated  that  he  and  Graves  were  the  only  per- 
sons present  when  the  contract  with  him  was 
made,  and  that  the  Moore  oontmct  waa  sim- 
ilar to  that  of  Graves. 

It  is  apparmt  that  appelant  is  liable  If 
Campbell  had  authority  to  make  the  contract 
which  is  the  basis  of  this  suit  While  Camp- 
bell denies  having  made  a  contract  with  ap- 
pellees that  appellant  would  be  responsible 
for  or  pay  for  the  supplies  famished  the  mill 
hands  to  the  amount  of  wages  of  the  hands, 
Coffman  testifies  positively  that  such  con- 
tract was  made,  and  the  Jury  has  settled  tbe 
disputed  question  of  fact  in  favor  of  appel- 
lees, and  the  verdict  Is  conclusive  upon  as. 

It  is  first  contended  by  counsel  for  appel- 
lant that  appellees'  claim  Is  within  the  stat- 
ute of  frauds,  but,  even  If  that  defense  could 
have  availed  ai^Uant,  It  was  not  made  in 
the  trial  court ;  and  the  statute  of  frauds  can- 
not be  availed  of  unless  pleaded.  St.  Louis, 
I.'  M.  ft  S.  By.  Co.  T.  Hall,  71  Ark.  802,  74  S. 
W.  293. 

It  is  next  contended  by  them  that  Campbell 
had  no  authority  to  make  such  contract,  and 
this  la  the  most  serious  question  in  the  case. 
While  It  Is  the  settled  law  as  contended  by 
counsel  for  appellant  that  the  transactiohs 
and  declarations  of  an  agent  are  not  of  them- 
selves evidence  of  bis  agency  as  against  the 
principal,  the  agent  may  testify  as  to  the 
fact  that  he  Is  the  agent  of  the  principal. 
Just  as  he  may  testify  about  any  other  fact 
of  which  he  has  affirmative  knowledge.  It  la 
true  that  Campbell  testified  that  at  the  date 
of  the  trial  he  waa  employed  by  the  Choctaw 
Lumber  Company ;  but  he  also  stated  that  he 
and  Graves  were  the  only  persons  present 
wbea  the  contract  was  made  with  the  latter 
to  erect  the  mill  and  manufacture  the  tim- 
ber of  the  former  Into  lumber,  and  that  the 
contract  of  appellant  with  Moore  was  simi- 
lar to  that  made  with  Graves.  From  this  tbe 
Jury  mlglit  have  Inferred  that  be  acted  as 
the  agent  of  appelant  in  making  these  con- 
tracts. It  is  shown  by  other  independent 
evidence  that  Campbell  waa  the  agent  of  ap-, 
pellant  during  the  whole  period  of  time  cov- 
ered by  the  transactions  in  question.  While 
the  evidence  does  not  establish  the  Utct  that 
he  had  authority  to  make  the  contract  in 
question  in  this  case,  it  does  show  that  he 
had  been  representing  the  appellant  for  sev- 
eral years,  and  had  performed  numerous  serv- 
ices for  it  as  agent;  and  was  acting  as  Its 
agent  daring  the  period  of  time  covered  by 
the  transactions  involved  In  this  suit 

As  we  have  alr^dy  se^,  there  was  suf- 
ficient testimony  to  show  that  he  did  make 
the  contract  In  question,  and  the  Jury  by  Its 
verdict  so  found.  Thla  brings  us  to  the  ques- 
tion of  whether  his  action  In  making  the  con- 
tract was  ratified  by  the  principal.  ^'In  con- 
sidering whether  the  facts  and  draunstances- 
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of  a  pirticiilar  case  are  saffldent  evidence  of 
a  ratlflcation,  tbe  dlatinction  has  been  made 
between  the  unantfaorlzed  act  of  an  agent 
tiiiere  tbe  relation  of  principal  and  agent  al- 
ready exlBtB,  and  Uiat  ot  a  mere  volonteer  or 
strangw.  In  the  former  case  It  is  said  that 
an  intention  to  ratify  will  always  be  pre- 
sumed from  the  silence  of  the  principal  after 
being  informed  of  what  lias  been  done  on  his 
account,  while  In  the  latter  case  it  has  been 
said  there  exists  no  obligation  to  repudiate 
the  transaction,  nor  will  silence  be  construed 
into  a  ratification."/  Heyn  y.  O'Hagen,  60 
Mich.  150,  26  N.  W.'sei.  See,  also,  Story  on 
Agency,  {|  255,  268;  Gold  Mln.  C!o.  t.  Na- 
tional Bank.  96  U.  S.  640,  24  L.  Ed.  648;  1 
Clark  ft  Skyles  on  tbe  Law  of  Asenc?.  H  UO, 
136. 

It  will  be  noted  that  appellant  In  its  con- 
tract with  Moore  and  Graves  reserved  the 
right  to  pay  direct  all  the  mill  employes,  and 
that  for  the  month  of  May  it  elected  to  do  so. 
At  the  end  of  the  month,  the  forranan  at  tbe 
mills  sent  in  to  the  oSSce  of  appellant  a 
statement  of  the  time  worked  by  each  man 
and  tbe  amount  due  him,  and  from  this  staie- 
ment  of  the  total  amount  due  was  deducted 
the  amount  of  the  time  checks  which  had 
been  given  the  employes  during  the  course  of 
tbe  month  and  which  had  been  used  hy  them 
In  purchasing:  supplies  from  appellees.  The 
balance  due  tbe  employes  as  shown  by  this 
statement  was  sent  to  the  foreman  and  by 
him  paid  to  tbe  employes.  The  amount  of 
the  time  order  used  by  tbe  employte  in  buy- 


ing goods  from  ^pdleea  were  aent  by  appel- 
lees to  the  office  of  appellant,  and  was  prompt- 
ly paid  by  It  From  theee  drcnmstancee  It 
might  be  Inferred  that  appellant  had  knowl- 
edge that  nme  of  its  agents  bad  made  ar- 
rangements with  at^llees  to  furnish  sup- 
plies to  the  mill  onployte  on  theee  time 
checks  or  orders  and  to  send  them  in  to  ap- 
];>ellant  to  be  paid.  Otherwise,  why  should 
they  have  been  inesoited  to  appeUant  for 
payment?  These  tecta  and  drcnmstancee 
operate  as  presumptlTe  proof  that  appeUant 
bad  knowledge  of  what  had  been  done  on 
Its  account,  and  that  some  of  its  agents  were 
assuming  to  act  for  it  in  the  matter.  Appel- 
lant knew  that  Its  alienee  and  failure  to  re- 
pudiate the  acts  of  its  assumed  agraits  would 
be  likely  to  cause  Injury  to  appellees  as  per- 
sons giving  credit  to  the  mill  employte  and  to 
induce  them  to  believe  that  aw^lanf  a  awaits 
assuming  to  act  for  it  In  tbe  matter  bad  ao- 
thority  to  do  Henoe  we  conclude  that 
there  Is  auffldent  evidence  to  support  tbe 
verdict 

While  complaint  Is  made  of  tbe  instruc- 
tion given  by  tbe  court  upon  this  theory  of 
the  case,  we  believe  that  the  court  In  the 
instmcti(m  complained  of  bad  in  view  tbe 
law  as  we  have  declared  it  and  that  tbe  in- 
struction was  not  erroneoua.  Its  language 
might  have  been  coudied  In  plainer  terms, 
but  thia  defect  was  one  <tf  fWni»  and  not  of 
substance,  and  iboidd  have  bean  met  by 
i^eclflc  objection. 

The  Judgment  win  be  atBrmed. 
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OILSONITB  BOOFINO  &  PAVING  CO.  t. 
ST.  liOUIS  FAIB  ASS'N. 

(Smwema  Ooort  of  lOsMoiL   Nor.  12,  UIO. 
Rebearinc  Denied  Dee.  17,  1910.) 

1.  MUNICIPAI,  OOBPOBATZOKS   (|  450*)— fol- 
dAL  ASSESSHUraS  —  STATUm  —  Chabtbb 

Pbovibions. 

«L  Louie  Cnty  (barter,  art.  6,  |  14  (Ann. 
St.  1906,  p.  48M),  requlrea  the  asseesment  of 
one-foartb  of  the  whole  cost  of  srading  streets 
on  proper^  fronting  on  or  adjoining  the  im- 
piDvement,  in  proportink  to  the  frontage,  and 
that  the  remaining  tbree-fonrtha  sliall  be  aseei«- 
ed  on  all  the  property  in  a  district  to  be  bounded 
by  drawing  a  line  midway  between  the  street  to 
be  improved  and  the  next  parailel  or  converging 
street  on  eitiier  side  of  the  improved  street, 

{irorlded  that  If  the  property  Is  divided  into 
ott,  the  district  line  shall  be  so  drawn  as  to 
inclnde  the  entire  depth  of  all  the  lots  fronting 
on  the  street  to  he  improved.  Held,  that  where 
a  parcel  of  land  sought  to  be  assessed  for  a 
street  improvement  had  never  been  divided  Into 
city  blocks  and  no  streets  or  alleys  had  been  eat 
throngh  it,  it  having  a  frontage  on  the  street 
improved  of  1,474.88  feet  and  a  depth  of  more 
than  3,865  feet  to  another  parallel  street,  the 
taxing  district  for  the  assessment  of  the  three- 
fourths  of  the  cost  should  be  ascertained  by  di- 
viding the  property  midway  between  the  street 
improved  and  the  next  parallel  street,  and  this 
though  the  result  operated  to  create  ineQuality 
in  the  assessment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  460.*] 

2.  CONCTITDTtONAL   LAW    (}  290*)— EumNT 

Domain  ({  2*)— Speciaz.  AssEasiCENTS—TAX- 

XKo  Power. 

The  St.  Louis  charter  provision  (art.  6,  { 
14)  relating  to  special  assessments  was  not  un- 
constitutional, as  violating  Const  art  2,  M  20, 
30  (Ann.  St  190(t,  pp.  143,  160).  and  the  four- 
teenth amendment  of  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  O>nstttution- 
al  LsM,  Gent  Dig.  U  871-875;  Dec  Dig.  fi 
290;*  Eminent  Domain,  Cent  EMg.  f  11;  Dec. 
Dig.  I  2.*] 

8.  Iif TKBE8T  (1 88*)— JmraifENTB— Tax  Bnx^ 

"OONTttACTB." 

St  Louis  City  Obarter,  art  6,  8  25  (Ann. 
St  1806,  p.  486S)  declares  that  a  special  tax  bill, 
after  the  prescribed  notice  has  been  given  and 
after  maturity,  bears  Interest  at  8  per  cent, 
and  Rev.  St.  1609,  {  S707  (Ann.  St  1006,  p. 
207^  provides  that  a  jndgment  on  a  contract 
which  bears  more  than  6  per  cent  interest  shall 
bear  Interest  at  the  same  rate  as  that  expressed 
In  the  contract,  but  that  all  other  judgments 
shall  bear  interest  at  6  per  cent.  Held,  that  a 
Bi>ecial  tax  bill  is  not  a  "contract"  and  that 
a  jndgment  thereon  bears  interest  at  6  per 
cent 

[Ed.  Note.— For  other  cases,  see  Interest, 
Gent  Dig.  HT9-82;  Dec.  Dig.  j  8a* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  2,  pp.  161S-1634;  toL  8.  pp.  7615,  761&] 

Woodson  and  Graves,  JJ.,  dissenting. 

la  Banc.  Appeal  from  St  Louis  Circnlt 
CoTirt;  Walter  B.  Douglas,  Judge. 

Action  by  the  Ollsonite  Roofing  &  Paving 
Company  against  the  St  Louis  Fair  Aasocla- 
ttoD.  Judgment  for  plaintiff,  and  defendant 
appeals.   Reversed  and  remanded. 

Bond,  Marshall  &  Bond,  for  appellant 
Nagel  &  Kirby,  for  respondent 


The  following  opinion  by  YALLIANT,  J., 
in  Division  No.  1,  is  adopted  as  the  opinidta 
of  the  court  in  banc.  GANTT.  LAMM,  and 
KENNISH,  JJ.,  concur.  BUBOBSS,  G.  J., 
absent  WOODSON  and  GRAVES,  JJ.,  dis- 
a^t  In  diasenttng  opinion  by  WOODSON,  J. 

TADLIANI',  J.  This  is  a  suit  on  a  special 
tax  bill  Isaned  by  the  city  to  pay  in  part 
for  the  reconstruction  of  Grand  avenue  from 
Natural  Bridge  road  to  Penrose  street,  done 
under  dt?  ordinance  No.  20,662,  which  was 
enacted  under  section  14,  art  6,  of  the  char- 
ter of  the  city  of  St  Louis  (Ann.  St.  1000,  p. 
4854).  The  defendant  corporation,  being  the 
owner  of  property  abutting  on  the  street 
where  the  improvement  was  made,  filed  an 
answer  to  the  petition  averring  that  the  tax 
bill  sued  on  was  illegal,  because  of  certain 
facts  speclhcally  pleaded ;  plaintiff  filed  a 
general  demurrer  to  the  answer  which  the 
court  sustained,  and  defendant  declining  to 
plead  further,  judgment  was  rendered  for 
the  plaintiff  for  $20,190.38,  and  defendant  ap- 
pealed. 

The  defense  pleaded  In  the  answer  was 
substantially  as  follows:  Appellant's  prop- 
erty consists  of  a  tract  of  land  of  132  acres, 
having  a  front  on  Grand  avenue  of  1,474.88 
feet  by  a  depth  of  3,895.83  feet  which  has 
never  been  divided  into  city  blocks,  nor  have 
any  streets  or  alleys  been  cut  through  it 
The  land  la  bounded  north  by  Kossuth  ave- 
nue, south  by  Natural  Bridge  road,  east  by 
Grand  avenue,  and  west  by  Fair  avenue. 
The  land  on  the  other  side  of  Grand  avenue 
fronting  west  Is  divided  into  lots  and  blocks 
by  streets  and  alleys,  and  so  also  is  the  land 
north  and  south  of  defendant's  property 
fronting  west  on  Grand  avenue.  In  laying 
out  the  district  to  be  assessed  for  the  pay- 
ment of  the  Improvement,  the  ordinance  draws 
the  east  boundary,  varying  according  to  the 
depth  and  width  of  the  lots,  from  320i^  feet 
to  120  feet  east  of  Grand  avenue,  and  draws 
the  west  line  through  lots  north  and  south 
of  defendant's  property  fronting  east  on 
Grand  avenue  at  an  average  depth  of  202^ 
feet,  whilst  through  defendant's  property  the 
west  line  is  drawn  half  way  between  Grand 
avenue  and  Fair  avenue  thereby  Including  de- 
fendant's property  to  a  depth  of  1,947.5  feet 
for  its  whole  width  from  Natural  Bridge  road 
to  Kossuth  avenue.  From  Grand  avenue 
west  through  defendant's  property  Fair  ave- 
nue Is  the  next  parallel  or  convei^lng  street 
The  total  frontage  of  the  street  improved, 
counting  both  sides.  Is  4087.73  feet,  of  which 
the  frontage  of  defendant's  property  Is  1,474 
88  feet  ^e  total  cost  of  the  improvement 
was  $23,278.62,  of  which  $16,974.51  was  as- 
sessed against  defendant's  property. 

Section  14,  art  6,  provides  that  one-fourth 
of  the  total  cost  of  such  Improvement  "shall 
be  levied  and  aasessed  upon  all  the  property 
fronting  upon  or  adjoining  the  improvement. 
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in  tbe  proportion  that  the  frontage  at  eadi 
l5t  80  fronting  or  adjoining  beora  to  the  total 
a^^regate  of  frontage  of  all  lots  or  parcels 
of  ground  fronting  upon  or  adjoining  tbe  ixor 
proTcment"  One-fonrth  of  ttie'  cost  of  this 
ImprOTement  was  aaseeaed  against  the  front- 
taig  and  adjoining  property  along  this  street 
In  accordance  vith  that  mle,  and  as  to  that 
there  la  no  complaint  Bat  the  diarter  goes 
on  to  declare  that  "the  remaining  three- 
fourths  of  the  cost  so  ascertained  diall  be 
levied  and  aaseraed  as  a  qiedal  tax  upon  all 
the  property  In  the  district,  to  be  defined  and 
bounded  as  hereinafter  provided,  in  the  pro- 
portion  that  the  area  of  each  lot  or  parcel 
of  ground  or  the  part  of  such  parcel  of 
ground  lying  within  tbe  district  bears  to  the 
total  area  of  tbe  district,  exduslTe  of  streets 
and  alleys.  Tbe  districts  herein  referred  to 
shall  be  established  as  follows:  A  line  shall 
be  drawn  midway  between  the  street  to  be  im- 
proved and  the  next  parallel  or  converging 
street  on  each  side  of  the  street  to  be  Imj^ved, 
which  line  shall  Iw  the  boundary  of  tiie  dis- 
trict, exc^t  as  beretpafter  provided,  namely: 
If  the  property  adjoining  the  street  to  be  im- 
proved is  divided  into  lots,  the  district  line 
shall  be  so  drawn. as  to  Indade  the  entire 
depth  of  all  lots  fronting  on  the  street  to 
be  Improved.  If  tbe  line  drawn  midway  as 
above  described  would  divide  any  lot  length- 
wise or  approximately  lengthwise,  and  the 
average  distance  from  the  midway  line  so 
drawn  to  tbe  nearer  boundary  line  of  the 
lot  la  less  than  twenty-five  feet,  the  district 
line  shall  in  such  case  diverge  to  and  follow 
the  said  nearer  boundary  line.  If  there  la  no 
parallel  or  converging  street  on  either  side 
of  tbe  street  to  be  Improved,  the  district  lines 
shall  be  drawn  three  hundred  feet  from  and 
parallel  to  the  street  to  be  improved;  but 
If  there  be  a  parallel  or  converging  street 
on  one  side  of  the  street  to  be  Improved,  to 
fix  and  locate  the  district  line,  then  the  dis- 
trict line  on  the  other  side  shall  be  drawn 
parallel  to  the  street  to  be  improved  and  at 
the  average  distance  of  the  opposite  district 
line  so  fixed  and  located.  Provided,  that  If 
any  property  In  a  district  established  as  here- 
in provided  is  not  Uable  to  special  assess- 
ment, the  city  shall  pay  the  proportion  of 
cost  of  the  Improvement  which  would  have 
been  assessed  against  such  property.  All  of 
the  property  in  the  lots,  blocks,  or  tracts 
of  land  lying  between  the  streets  to  be  Im- 
proved and  the  district  lines  established,  as 
above  specified,  shall  constitute  the  district 
aforesaid." 

In  establishing  this  benefit  district,  the  or- 
dinance followed  that  clause  of  the  rule  pre- 
scribed in  the  charter  above  quoted  which 
contemplated  a  parallel  or  converging  street 
on  each  side  of  the  street  to  be  Improved, 
and  drew  the  line  "midway  between  the 
street  to  be  improved  and  the  next  parallel 
or  converging  street  on  each  side,"  taking 
Fair  avenue  as  tbe  next  parallel  or  converg- 
ing street  as  far  as  concerned  defendant's 


property.  This  resulted  la  tbe  ioaqnality 
complained  of  In  defuidantB  annrar,  that  im, 
that  ot  a  total  area  of  8,^8.016  sanan  feet 
in  the  district.  2,867.790  feet  were  taken  In 
defendant's  prop^ty,  and  of  a  total  area  tax 
of  $17.46&95,  tbe  sum  of  $14,874.74  was  as- 
sessed against  defendant's  pn^wty. 

Appellant  in  iti  anawer  i^eada  that  tu« 
ordinance  Is  not  authorized,  by  the  diarter 
provision  above  (|uoted,  and  also  that  if  that 
daoae  of  tbe  charter  ia  to  be  Interpreted  as 
Intended  to  authorise  tbe  result  attempted 
to  be  accomplished  by  tills  ordinance,  tbm 
that  clause  in  the  charter  Is  In  violation  of 
aeetlmis  20  and  80,  art  2,  of  the  CkmsU- 
tntlon  of  Missouri  (Ann.  St  1906.  pp.  140» 
106),  and  the  fourteenth  amendment  ot  the 
Constitution  of  the  United  States. 

1.  There  is  no  qnestion  but  that  going 
through  appellant's  property  from  east  to 
west,  Fair  avenue  Is  in  fact  the  first  parallel 
street  to  Grand  avenue,  and  therefore  th«e 
is  no  question  but  that  the  ordinance  con- 
forms strictly  to  the  language  of  the  charter 
In  that  respect  It  is  also  a  fact  beyond  ques- 
tion that  the  line  drawn  takes  In  a  larger 
area  of  appellant's  property  than  Is  taken  of 
other  property  within  the  same  distance  of 
the  street  improved.  Therefore,  if  the  char- 
ter is  interpreted  to  mean  that  the  cost  of 
the  Uqprovement  most  be  so  distributed  that 
the  total  area  to  be  taxed  must  be  drawn 
equally  from  all  property  within  the  same 
distance  of  the  street  to  be  Improved,  then  the 
ordinance  In  question  does  not  conform  to 
thQ  charter.  But  It  is  not  contended  that  the 
charter  must  be  given  that  Interpretation. 
The  theory  on  which  the  special  tax  Is  levied 
Is  that  It  is  to  pay  for  the  benefit  conferred. 
To  determine  by  a  general  rule  tbe  actual 
benefit  that  each  lot  or  piece  of  property 
would  derive  from  the  improvement  or  its 
actual  proportion  of  the  cost  as  compared 
with  the  t>enefit  to  other  lots,  and  lay  the 
tax  so  as  to  Impose  on  each  piece  of  prop- 
erty the  burden  of  paying  for  its  especial 
benefit  is  a  problem  that  human  ingenuity 
has  not  yet  solved.  It  is  one  of  the  natural 
infirmities  of  human  laws  that  they  cannot 
always  measure  out  evrai-handed  Justice  to 
every  one ;  hardships  will  sometimes  occur 
under  tbe  application  of  any  general  law.  A 
rule  by  which  a  benefit  district  In  a  case  of 
street  improvement  Is  to  be  marked  out  like 
all  laws,  is  aimed  to  do  justice  In  a  general 
way,  but  cannot  be  made  to  fit  every  case; 
It  would  be  a  physical  Impossibility  to  ac- 
complish absolute  equality.  The  sizes  and 
shapes  of  the  lots,  the  courses  of  the  streets, 
and  other  physical  facts  necessarily  cause  In- 
equalll?. 

The  framers  of  this  section  of  the  dty  Char- 
ter evidently  realized  the  difficulty  of  mak- 
ing a  general  law  to  fit  evei7  case;  they 
knew  what  the  different  conditions  were,  tbe 
different  sizes,  shapes,  and  locations  of  the 
lots,  and  the  sometimes  Irregular  courses  of 
the  streets;  they  knew  that  in  some  places 
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there  woald  be  parallel  or  converging  streets 
on  both  Bides  of  the  street  to  be  Improved, 
and  they  made  a  rule  for  that  condition ;  they 
knew  that  Bometimea  there  might  be  no  par- 
allel or  converging  street  on  either  side,  and 
they  made  a  rule  for  that;  and  they  knew 
that  there  might  be  a  parallel  or  converging 
street  on  one  side,  but  none  on  the  other,  and 
they  ina4e  a  rule  tor  that  condition.  Thus 
th^  seem  to  have  contemplated  every  po» 
siUe  condition  and  to  have  made  inrovteion 
ftHT  it  When  we  are  interpreting  a  wrltt«i 
law,  we  most  presume  that  tiie  law  writers 
were  cognizant  of  the  condltlonB  aboot  which 
they  were  writing  and  wrote  with  those  con- 
ditions in  mind ;  we  must  presume  that  the 
writers  of  this  section  of  the  charter  knew 
that  the  benefit  districts  to  be  marked  oat  un- 
der the  rules  laid  down  would  In  some  cases 
work  Inequality,  and  they  knew  also  that  they 
could  not  lay  down  a  rule  that  would  accom- 
plish equality  In  every  case.  We  cannot  say, 
therefore,  that  this  ordinance  is  not  within 
the  tme  meaning  of  the  charter  provision 
merely  because  it  resulted  In  inequality.  But 
by  the  use  of  the  word  "Inequality"  In  this 
connection,  we  do  not  necessarily  mean  in- 
justice. The  special  tax  to  pay  the  cost  of 
street  Improvanent  is  based  on  the  theory 
that  the  Improvement  benefits  the  property. 
Whether  a  pnq;>08ed  Improvement  is  of  a 
diaraccer  that 'will  benefit  the  property  is  in 
the  firM  instance  a  legislatlTe  question,  and 
courts  will  not  interfere  to  prermt  the  as- 
■essmenl;  except,  perhaps,  to  prevoit  palpable 
abuse  irf  power.  The  subject  being  in  the 
first  place  within  the  l^islatlve  discretion, 
that  dlBcretlott  goes  to  determine  the  terri- 
torial extent  to  which  the  twneflt  will  go. 
The  l^^lalatlTe  authority  in  this  instance  has 
said  that,  althou^  on  one  ^de  of  the  street 
the  role  laid  down  may  take  in  great»  d^tth 
In  area  than  on  the  other,  yet  the  mle  must 
be  the  same  for  both,  because  the  boieflt  will 
extend  proportionately  as  well  to  the  middle 
ot  a  deep  lot  as  to  a  shallow  one^  and  the 
street  to  be  improved  will  afford  an  outgoii^ 
and  an  Incondng  from  and  to  a  p(dnt  In  the 
middle  line  of  the  deep  lot  of  the  same  char- 
acter as  from  a  like  point  In  the  shallow  lot ; 
the  tax  per  square  foot  Is  the  same  In  both 
lots,  and  if  the  owner  of  one  must  pay  more 
than  the  owner  of  the  other,  it  is  because 
tlie  benefit  to  the  <nie  has  a  la^r  extrat 
than  the  other. 

In  Collier  v.  Paving  Co.,  180  Mo.  863.  79 
S.  W.  947,  this  court  required  the  boundaries 
of  a  benefit  district  to  be  corrected  so  as  to 
carry  the  western  line  In  property  In  West- 
moreland and  Portland  places  to  the  midway 
betweoi  King's  Highway  and  Union  avenue, 
because  Union  avenue  was,  In  reference  to 
those  two  placeSk  the  next  parallel  street  to 
the  street  ImpniTed;  whereas,  the  property 
lying  alODgside  of  Portland  place  <m  the 
north  was  assessed  to  a  depth  less  than  half 
that  imposed  on  Westmoreland  and  Portland 


places,  because  It  was  found  north  of  those 
two  places  there  was  a  street  between  King's 
Highway  and  Union  avenue.  In  that  case,  In 
the  corrected  boundary  which  this  court  re- 
quired to  be  made,  there  was  a  very  great  in- 
equality, not  BO  great  as  In  the  case  at  bar, 
but  too  great  to  be  passed  over  as  unimpor- 
tant, if  inequality  were  a  valid  objection.  Ap- 
pellants recognize  the  force  of  the  decision 
In  the  GolUer  Case,  but  seek  to  distinguish 
It,  not  on  the  ground  that  the  inequality  Is 
greater  In  this  case  than  it  was  In  that,  but 
on  the  ground  that  Westmoreland  and  Port- 
land places  were  platted  and  subdivided  Into 
lots,  whereas  appellant's  property  Is  a  solid, 
undivided  and  unplatted  tract  of  land.  As- 
suming that  Westmoreland  and  Portland  plac- 
es were  subdivided  Into  lots  and  platted  (al- 
though that  fact  does  not  very  distinctly  ap- 
pear in  the  report  of  the  case),  the  decision 
does  not  In  any  degree  rest  on  that  fact  It 
appeared  In  that  case  that  Lake  avenue  was 
a  street  running  from  Llndell  avenue  north 
through  Westmoreland  and  Portland  places, 
thence  on  to  Delmar  avenue,  and  the  benefit 
district  had  or^nally  been  established  with 
Its  western  boundary  midway  between  King's 
Highway,  the  street  improved,  and  I^ke  av- 
enue^ all  the  way  from  Undell  avoiue  to  Del- 
mar,  but  it  appeared  in  tiie  evidence  that 
Lake  arenue,  from  lindell  on  throni^  West- 
moreland and  Portland  places,  was  only  a  lurl- 
▼ate  street,  whereas,  from  thence  on  it  was 
a  public  street,  and  this  court  said  that  a 
private  street  was  no  street  in  the  sense  of 
that  section  of  the  <diarter,  and  therefore  re- 
quired the  western  line  to  he  carried  out  to 
a  Une  midway  between  King's  Highway  and 
Union  avmue,  but  left  the  boundary  as  it 
had  been  from  Portland  place  north  to  Del- 
mar  avenuOi  that  Is,  midway  between  King's 
Hifl^way  and  Lake  avenue.  The  decision  did 
not  notice  at  all  the  fact.  If  it  was  a  fact 
that  those  places  were  subdivided  into  lots 
and  platted,  but  tbe  dedslm  rested  solely  on 
the  ground  that,  as  to  those  places,  Union  av- 
«me  was  the  next  parallel  street  to  King's 
Highway. 

It  is  contended  that  the  reference  in  the 
charter  to  a  condition  in  which  there  would 
be  no  parallel  or  converging  street  on  either 
side  of  the  street  to  be  Irninwved  would  be 
meaningless,  unless  it  was  Intended  to  mean 
that  on  eadi  side  of  the  street  to  be  improved 
there  was  a  tract  of  land  unplatted  and  un- 
divided into  lots.  If  that  Is  what  the  char- 
ter was  intended  to  mean,  tbe  meaning  could 
have  been  expressed  a  great  deal  more  clear- 
ly. Appellant's  argument  proceeds  on  the 
idea  that  one  cannot  imagine  a  street  In  the 
city  to  which  there  would  be  no  parallel  or . 
convening  street  on  either  side.  In  the  ar- 
gument on  ttie  part  of  the  respondoit,  our  at- 
tention was  called  to  what  mu  said  to  be  a 
public  street  in  a  narrow  strip  of  land  in  the 
city,  where  there  was  no  street  on  either  shU. 

A  contention  veiy  sbnllar  to  this  was  made 
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In  Fruln  Bambrick  Constnictlon  Co.  t.  Shovel 
Co.,  211  Mo.  524,  111  S.  W.  86,  and  ruled 
against  the  contention.  Id  construing  a  stat- 
ute, we  bare  no  right  to  Import  into  it  words 
that  convey  an  idea  not  otherwise  found  in 
It,  even  If  without  such  Importation  we  should 
have  to  leave  It  meaninglew.  A  reading  of 
this  section  shows  that  it  waa  written  with 
care  and  understaodlng ;  the  language  Is  ud- 
amblguDus,  and  Is  not  susceptible  of  the  con- 
struction Bought  to  be  put  on  it.  During  the 
oral  argument  a  map  of  the  city  was  display- 
ed by  the  leamei^  counsel  for  appellant,  and 
our  attention  waa  drawn  to  a  large  area  in 
the  southwest  portion  of  the  city  that  seemed 
to  be  undivided  and  unplatted  tracta  of  land. 
There  la  nothing  In  the  record  before  ub  that 
draws  that  area  Into  thia  controversy,  and 
therefore  nothing  that  is  said  in  this  opin- 
ion is  Intended  as  an  Indication  as  to  what 
should  be  done  when  street  improvement 
reaches  that  part  of  the  city's  territory. 
Whatever  other  criticism  may  be  made  of  the 
section  now  under  discussion,  It  cannot  be 
said  that  the  language  empl(^ed  is  otherwise 
than  clear  and  explicit 

We  are  referred  to  a  decision  of  the  Ken- 
tucky Court  of  Appeals — Louisville  v.  Asphalt 
Co.,  125  Ey.  497,  102  S.  W.  806.  In  that  case 
the  city  charter  required  the  cost  of  the  im< 
provemrat  to  be  taxed  against  the  "surround- 
ing squares,"  and  the  court  held  that  a  tract 
of  land  of  47  acres  which  lay  on  one  side  of 
the  street  improved  was  not  a  "square,*'  with- 
in the  meaning  of  the  (barter.  The  words, 
"square"  and  "block,"  when  used  to  designate 
a  piece  of  land  In  a  city,  are  synonymous 
terms ;  we  find  the  word,  "square,"  used  chief- 
ly in  southern  cities  and  the  word,  "block," 
elsewhere,  but  they  mean  the  same  thing; 
they  mean  a  piece  of  land  defined  by  streets 
surrounding  It.  A  statute  of  Kentucky,  Ey. 
St  1903,  S  2833,  define  the  word,  "square," 
to  be  a  subdivision  bounded  on  all  Bides  by 
principal  streets.  And  the  Kentucky  court, 
in  Caldwell  v.  Rupert  73  Ky.  179,  so  defined 
the  word  as  used  in  the  charter  of  the  city 
of  Louisville.  In  State  v.  Natal,  42  La.  Ann. 
612,  7  South.  781,  the  Louisiana  court  said 
that  the  word,  "square,"  used  In  an  ordinance 
of  the  <Aty  of  New  Orleans,  was. synonymous 
with  the  word  "block,"  used  in  another  or- 
dinance. See  7  Words  and  Phrases,  page 
0618.  Therefore  In  the  Kentucky  case,  to 
wbldi  appellant  refers,  the  court  was  consid- 
ering the  word,  "square,"  as  defined  by  its 
statute  and  previous  decisions.  In  reference  to 
an  undefined  tract  of  47  acres,  l%ere  is  noth- 
ing In  that  case  against  our  dedslona  In  the 
GolUer  and  other  eases. 

As  to  the  Kansas  case  to  which  we  are 
referred,  we  find  nothing  ther^  contrary  to 
oar  declfllonfl.  The  Kansas  conrt  was  deal- 
ing with  a  Kansas  statute  which  dedared 
that  where  the  lands  are  platted,  the  cost 
at  the  Improvement  was  to  be  assessed  on  all 
the  lota  and  pieces  of  groond  to  the  omter 


of  the  block,  and  on  the  unplatted  land  to 
the  depth  of  300  feet  The  court  said:  "Ac- 
cording to  the  common  understanding,  a 
Uock  is  a  portion  of  platted  ground  In  a 
city,  surrounded  by  streets,  and  the  term  Is 
not  ordinarily  applied  to  a  tract  of  unplat 
ted  land."  And  so  the  court  held  that  the 
tract  of  unplatted  land  In  that  esse  should 
be  assessed  not  as  a  block,  but,  as*the  stat- 
ute required,  as  unplatted  land.  But  the 
section  of  the  dty  charter  with  which  we  art 
concerned  Is  not  like  the  Kansas  statute. 

The  rule  laid  down  In  the  Collier  Case 
above  mentioned,  and  followed  and  approved 
in  Frulu  Bambrick  Construction  Co.  t.  Shor- 
el  Co..  211  Mo.  624,  111  S.  W.  86.  and  State 
ei  rel.  v,  St  Louis,  211  Mo.  691,  111  8.  W. 
89,  has,  as  stated  In  the  brief  of  counsel 
for  the  city,  been  accepted  as  the  correct 
rule  and  followed  in  other  cases  in  estab- 
lishing the  boundaries  of  the  benefit  dis- 
tricts, and  we  ought  not  to  depart  from  the 
rule,  even  If  the  argument  for  appellant  was 
more  persuasive  than  it  Is. 

2.  Aroellant  contends  that  this  section  of 
the  city  diarter,  as  we  have  Interpreted  tt 
is  in  violation  of  sections  20  and  30,  art  2. 
of  the  Missouri  Constitution  and  the  four* 
teenth  amendment  of  the  United  States  Con- 
stitution. The  same  contention  was  present 
In  the  cases  above  referred  to  (Collier  r. 
Paving  Co.,  180  Mo.  362,  79  S.  W.  947;  Fruhi 
Bambrick  Conat  Co.  v.  St  Louis  Shovel  Co., 
211  Mo.  524,  111  8.  W.  86)  and  also  In  Meier 
V.  City  of  St  Louis.  180  Mo.  391.  79  S.  W. 
955.  In  those  cases  we  Interpreted  the  sec- 
tion of  the  charter  as  we  interpret  it  in  this 
case,  and  we  held  that  It  was  not  In  con- 
filct  with  either  of  the  sections  of  the  state 
Constitution  mentioned  or  of  the  fourteenth 
amendment  to  the  federal  Constitution.  In 
the  opinions  In  those  cases  we  have  fully  ex- 
pressed our  views  on  that  subject  and  have 
nothing  more  to  say.  We  hold  that  the  sec- 
tion of  the  charter  In  question  la  not  repug* 
nant  to  either  the  state  or  federal  Constttu* 
tlons. 

8.  According  to  the  terms  of  this  jadg- 
ment,  It  bears  interest  from  Its  date  until 
paid  at  the  rate  of  8  per  cent  per  annum. 
In  that  respect  the  Judgment  Is  in  conflict 
with  section  3707,  Rev.  St.  1899  (Ann.  St 
1906,  p.  2076),  which  provides  that  a  Judg- 
ment on  a  contract  whldi  bears  more  than  6 
per  cent  interest  shall  bear  interest  at  the 
same  rate  as  that  expressed  in  the  oohtract, 
but  all  other  Judgments  are  to  bear  Interest 
at  6  per  cent 

According  to  the  city  charter,  section  25. 
art  6  (Ann.  St  1906,  p.  4868),  a  special  tsx 
bill,  after  the  prescribed  notice  and  after 
maturity,  bears  interest  at  8  per  cent  But 
a  special  tax  bill  la  not  a  contract;  It  Is  evi- 
dence of  a  burd«i  that  the  taxlaj^  power  of 
tiiedty  govemmoit  has  imposed  on  the  prop* 
erty,  to  which  the  property  owner  has  glvea 
no  consent,  and  as  to  which  his  eonsnit  Is 
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immaterial.  Tlierefore  a  judgment  on  a  spe- 
cial tax  bill  Is  not  to  be  treated  as  a  Jud,?- 
ment  on  a  contract,  and  Is  not  to  bear  in- 
terest at  a  greater  rate  than  6  per  cent  be- 
cause the  tax  bill  does.  Respondent,  to  sus- 
tain the  Judgment  in  this  particular,  refers 
to  Dickey  v.  Porter,  203  Mo.  I,  loc.  cit.  39, 
101  8.  W.  S86,  where  this  court  afftrmed  a 
Judgment  on  a  Kansas  City  special  tax  bill 
which  bore  10  per  cent,  interest.  It  appear- 
ed in  that  case  that  the  charter  of  Kansas 
City  not  only  allowed  Interest  at  10  per  cent 
on  the  tax  Wl  after  maturity,  but  it  provid- 
ed also  that  the  judgment  on  the  tax  bill 
should  bear  the  same  rate  of  interest.  Coun- 
sel for  appellant  question  the  authority  of  a 
city  under  section  16,  article  9,  of  the  Con- 
stitution, to  make  a  law  authorizing  a  high- 
er rate  of  interest  on  a  Judgment  than  that 
prescrtl)ed  by  the  statute  in  the  face  of  the 
constltntlonal  limitation;  "but  8n<^  charter 
shall  always  be  In  harmony  with  and  subject 
to  the  Constitution  and  laws  of  the  state." 
Bnt  no  point  of  that  kind  was  raised  or  dis- 
cussed in  that  case.  WhatcTor  may  be  said 
as  to  the  Talidlty  of  the  charter  provision  of 
Kansas  City  on  that  point,  the  case  cited  is 
no  authority  in  support  of  the  Judgment  now 
before  us,  because  there  Is  no  such  provision 
in  the  charter  of  the  city  of  St.  Louis.  The 
following  cases  dted  In  the  briefs  of  appel- 
lant's counsel  sustain  tbelr  view  of  the  law 
on  this  point.  City  of  St.  Louis  v.  Allen,  63 
Mo.  44,  loc.  dt.  &7;  City  of  St.  Joseph  v. 
Forsee,  110  Mo.  App.  237,  loc.  cIt  243,  84 
S.  W.  1138;  Paving  Co.  v.  Field,  134  Mo. 
App.  663.  loc.  cit  668,  111  8.  W.  907. 

This  is  the  only  error  we  find  In  the  rec- 
ord, but  for  this  error  the  Judgment  must  be 
reversed. 

It  is  therefore  ordered  that  the  Judgment 
be  reversed,  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  enter  Jndg- 
,ment  for  the  plaintifT  as  of  date  February 
18,  1907,  for  the  sum  of  $20,190.38,  and  in 
all  respects  as  the  Judgment  from  which  this 
appeal  was  taken,  except  that  Instead  of  8 
per  cent  per  annum  the  Judgment  to  bear 
interest  at  the  rate  of  6  per  cent  per  annum 
from  February  IS,  1907,  until  satisfied.  The 
appellant  to  recover  costs  In  this  court 

WOODSON,  J.  I  dissent  from  the  major- 
ity opinion  in  this  cause,  for  the  reason  tliat 
In  my  Judgment  the  charter  provision  in  ques- 
tion only  applies  to  tracts  of  land  whidi  are 
platted  and  laid  out  in  lota  and  blocks, 
streets,  avenues,  and  alleys. 

I  am  also  of  the  opinion  that  if  said  char- 
ter provision  was  intended  to  apply  to  un- 
platted ground,  then  In  my  Judgment  It  would 
be  TlolatlTe  of  both  the  state  and  federal 
ConstttntlonaL 

GRATBS,  3^  ooncnn  with  the  foregoing 
views. 


WHINNEHY  et  oL  v.  MISSOURI  LUMBER 

&  MINING  CO. 
(Supreme  Court  of  Missouri,  Division  No.  1. 

Nov.  30,  1910.) 

1.  Taxation  (I  648*)— Tax  Title— Defect  in 

JUDOMBNT— NaUE  OV  OWNBB  OF  FbOPEBTY. 

Where,  in  the  record  of  a  deed,  the  name 
of  the  grantee  is  wrongly  recorded  and  suit  for 
taxes  la  brought  against  such  wrongly  recorded 
record  owner  by  publication,  the  tax  Jud^ent 
win  not  bind  the  real  owner;  but  where  an 
original  deed  in  a  wrong  name  has  been  accept- 
ed  and  recorded  by  a  party,  he  cannot  after- 
wards defeat  the  validity  of  a  tax  sale  by  show- 
ing his  real  name  to  be  different  from  that  in 
the  deed  and  the  record. 

[Ed.  Note.— For  other  cases,  taxation, 
Cent  Dig.  |  1316;  Dec  Dig.  |  648.*] 

2.  Taxation  642«>— Obdbb  tob  Publication 

TO  NONBBSIDBNTS— POWEB  OF  CLEBK— STAT- 
TTTEfl. 

Under  Rev.  St  1899  S  575  (Ann.  St.  1900, 
p.  601),  relating  to  orders  of  publication  in 
suits  against  nonresidents,  a  clerk  of  the  court 
bad  power  to  make  an  order  of  publication  upon 
a  petition  for  enforcement  of  the  lien  of  back 
taxes,  filed  in  vacation,  and  alleging  nonresl- 
dence  of  defendants. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1805-1307;  Dec.  Dig.  |  642.*] 

3.  Taxation  ({  042*)--Enfobcbi[ENT  of  Tax 
LixN  — CiSBK  OF  OouBT— Publication  to 

NONBBSIDENT  DEFENDANT— SECOND  PUBLI- 
CATION. 

On  a  petition  for  enforcement  of  a  tax  lien, 
filed  In  January,  in  vacation,  which  contained  an 
allegation  of  deiendanta'  nonresidence,  the  clerk 
made  an  order  of  publication  in  regular  form  to 
the  following  March  term,  bnt  publication  was 
not  made  for  that  term,  and,  after  the  term,  be 
made  an  additional  order  to  the  September  term, 
reciting  that  the  former  order  had  not  been  pub- 
lished, and  inserting  the  word  "again"  in  the 
usual  form  of  order.  Rev.  St.  1899,  (  575  (Ann. 
St.  1906,  p.  601)  relating  to  such  orders  of  pub- 
lication, provided  that  If  there  should  not  be 
sufficient  time  to  make  publication  to  the  first 
term,  it  might  be  made  to  the  next  term  there- 
after that  would  allow  sufficient  time.  Held, 
that  the  second  order  of  publication  was  good. 

[Ed.  Note.— For  other  cases,  see  TsTation, 
Cent  Dig.  8S  1306-1307:  Dec.  Dig.  |  642.  •] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty; W.  N.  Evans,  Judge. 

Petition  by  John  Whinnery  and  others 
against  the  Missouri  Lumber  &  Mining  Com- 
pany to  have  title  to  land  pleaded.  From 
a  decree  of  title  to  one-third  the  plalntllT 
John  Whinnery  appeals.  Affirmed. 

J.  W.  GhUton  and  Jaa,  Orchard,  for  apf>d- 
lant  Ifc  B.  Shuck  and  Louis  F.  Dinning,  for 

respondent 

GRAVES,  J.  Plaintiffs,  by  petition  In  or- 
dinary form,  under  section  650,  Rev.  St  1899 
(Ann.  St  1906,  p.  667)  sought  to  have  de- 
clared the  title  to  240  acres  of  land  in  Shan- 
non county.  Answer  was  a  general  denial, 
with  which  was  coupled  a  claim  of  title  by 
defendant  By  Its  Judgmen£  the  court  de- 
creed title  In  the  plaintiffs  for  80  acres  of 
said  land,  and  decreed  title  in  defendant  as 
to  160  acres  thereof.  With  this  decree  all 
the  plaintiffs  were  satisfied  except  Johu 
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Whliutery.  In  the  brlefa  It  Is  admitted  that 
tlie  oUier  three  plalntUb  at  no  time  dalmed 
title  In  the  160  acres  of  land  Involved  In  this 
appeal.  The  case  bere»  therefore^  Is  simply  a 
contest  between  John  Whlnnery  and  the  de> 
f endant,  and  readies  this  court  upon  the  ap- 
peal of  plalntUEs,  taken  In  the  vsnal  time  and 
form.  John  Whlnnery,  to  sustain  the  Issues 
upon  hlB  part  Introduced  record  evidence  as 
follows:  <1)  nat  book  of  entries  of  Shannon 
county,  showing  that  the  land  In  question  was 
patented  by  the  United  States  to  John  Bord- 
Ing ;  (2)  wamuty  deed  from  John  Berdlng  to 
Chrlsttqpher  Pearson  and  Stephen  Wblney; 
(3)  qultdalm  deed  from  0.  T.  Feaison  and 
wife,  DelUa,  to  Steven  Whlmu^;  (4)  quit- 
dalm  deed  from  Stephen  Whinny  and  Mary 
J.,  his  wife,  to  John  Whinny.  The  defendant 
claims  title  by  virtue  of  a  tax  deed  given  un- 
der a  tax  sale  In  a  tax  proceeding  against 
John  Whlnney  and  others.  In  this,  service 
was  had  by  publication,  and  several  objec- 
tlons  are  urged  as  sgainst  the  validity  of  this 
tax  proceeding.  These  questions  we  state 
more  fully  and  discuss  In  the  oidnton.  In 
addition  to  the  record  evidence  above  indi- 
cated, one  witness,  Robert  Whlnnery,  testi- 
fied for  the  plaintiffs.  His  testimony  Is  short, 
and  we  reproduce  i^  inasmuch  as  np<m  It 
tarns  the  case.  This  testimony  was  Inter- 
Bpersed  with  objections;  some  of  whldi  wwe 
ruled  upon  and  some  not,  and  also  interspers- 
ed wlOi  the  introduction  of  the  written  docu- 
ments first  above  described.  For  brevity  we 
cut  out  all  but  the  testimony  proper.  It  thus 
reads: 

"Who  was  your  father?  A.  'Uy  fatiier  vras 
Stephen  Whlnnery.  Q.  Where  did  he  reside? 
A.  Upper  Sandusky,  Wyandotte  county,  Ohio. 
Q.  Do  you  know  of  his  purchasing  the  land 
In  question  in  this  county?  A.  Tes,  Q. 
Do  you  know  whether  he  is  living  or  dead? 
A.  He  Is  dead.  Q.  When  did  he  die?  A.  In 
1877.  Q.  This  deed  described  his  name  as 
W-h-i-n-e-y?  Is  tiiat  correct,  or  should  it 
be  W-h-i-n-n-e-r-y?  A.  It  should  be  W-h-i-n- 
n-e-r-y.  Q.  Were  you  acquainted  with  C. 
T.  Pearson?  A.  Tes,  sir.  Q.  How  long  did 
you  know  him?  All  my  life  until  the  time 
of  bis  death.  Q.  Do  you  know  where  he 
lived?  A.  At  Upper  Sandusky,  Wyandotte 
county,  Ohia  Q.  Do  you  know  whether 
Chrlstoi^er  Pearson  and  OL  Y.  Pearson  were 
one  and  the  same  person?  A.  Tes,  sir.  Q. 
Do  you  know  your  flather  and  0.  X.  Pearson 
were  the  ones  that  purchased  this  land?  A. 
Yes,  sir." 

Cross-Nouninatlon:  "Q.  Do  you  know  any- 
thing about  this  deed  this  record  stands  for 
—the  deed  purporting  to  be  from  John  Berd- 
lng to  Christopher  Pearson  and  Stephen 
Whlnnery?  A.  Yes,  sir;  I  saw  the  deed.  Q. 
Where  Is  the  deed?  A.  It  la  now  among  my 
mother's  old  papen  in  Orand  Rapids,  Mlchl- 
ffta.  Q.  Who  has  thte  deed  In  custody?  A. 
My  brother  there.  Q.  You  have  this  deed? 
A.  I  am  pretty  certahi  we  have  this  deed." 

Redirect  examination:  "Q.  Did  you  make 


an  ^ort  to  find  this  deed  before  yon  came 
down  here?  A.  Yes,  shr.  Q.  Did  joa  find 
it?  A.  No.  Q.  Did  you  or  your  brotiier 
search  for  It?  A.  Yes,  sir.  Q.  You  couldn't 
find  It?  A.  No,  sir.  Q.  Yon  couldn't  find 
die  patttit?  A.  No ;  the  way  the  papers  got 
mixed  up —  Afto*  father's  death,  us  diU- 
dren,  four  of  us,  were  all  engaged  in  rail- 
roading, and  were  away  from  home,  and 
mother  was  old  and  feeUe^  and  the  adminis- 
trator gets  a  guardian  appointed  f<v  beir.  Q. 
Yon  have  seen  the  deed?  A.  Yes,  sir;  I  have 
seen  the  deed  and  the  patent" 

Reeroas-examinatlon:  **Q.  You  just  stat- 
ed a  moment  ago  the  papers  were  ht  yonr 
brotiier'B  possession?  A.  Tbey  are.  Q.  What 
search  did  you  make  before  coming  down 
here?  A.  We  searched  all  the  time  we  had  to 
seardi.  Q.  (By  the  Court)  That  Is  indefi- 
nite. What  search  did  yon  make?  A.  I 
searched  through  all  the  papers  at  that  time 
I  could  find  of  the  heirs.  Q.  Did  yon  make 
a  seanA  through  all  those  papers?  A.  I 
seardied  throui^  all  my  brother  had  there. 
Q.  XHd  you  make  seardi  through  you  broth- 
er's papers  In  Ohio?  A.  I  wmt  there  and 
my  brother  was  not  home,  and  his  wife  did 
not  know  anything  about  It  Q.  Did  you 
make  any  seardi?  A.  No.  Q.  Did  you  make 
any  eear^  through  your  brother's  papras  in 
Logansport  Indiana?  A.  No,  sir.  Q.  All  the 
papers  your  mother  had  of  your  lather's  es- 
tate are  among  the  hdrs?  A.  Yes,  sir;  all 
that  I  know  of." 

Redirect  oamlnatlon:  **Q.  Did  you  bring 
all  the  papers  you  could  find?  A.  All  I  could 
find.  •  •  •» 

Further  direct  examination;  **Q.  I  will  ask 
you  again  now  If  you  were  acquainted  with 
O.  Y.  Pearson?  A.  Yes,  sir.  Q.  I  will  ask 
you  if  Christopher  Pearson  and  O.  Y.  Pearson 
are  one  and  the  same  person?  A.  Yes,  sir. 
Q.  Christopher  is  the  one  named  in  this 
deed?  A.  Yes,  sir.  Q.  Did  you  see  this  deed 
from  G.  Y.  Person  to  jow  father?  A.  Yes, 
sir.  (Defendant  objects  to  the  introduction 
of  any  further  evidence  In  regard  to  the  deed 
from  C.  Y.  Pearson  to  Stephen  Whinny  until 
it  was  either  shown  that  the  deed  ^as  lost 
or  destroyed.  No  ruling  of  the  court  at  the 
time.)  Q.  You  say  your  father  died.  Who 
did  he  leave  as  heirs?  A.  John  Whlnnery, 
Hiram  Whlnnery,  Joseph  Whlnnery,  and 
Robert  Whlnnery.  Q.  They  are  tiie  plaintiffs 
in  this  case,  are  they?  A.  Yes,  sir." 

Redirect  examlnatitm:  "Q.  Are  these  heirs 
of  your  father  all  alive?  A.  Yes,  sir;  the 
last  I  heard  of  them  a  few  days  ago.  Q.  And 
all  parties  to  this  suit?  A.  Yes,  sir.  Q.  Did 
you  not  say  that  you  had  the  original  deed 
from  Berdlng,  and  could '  find  and  produce 
It  If  yon  Jiad  the  opportunity?  A.  Yes,  sir; 
I  made  tiiat  statement  down  tiiere  to  you. 
Q.  I  will  ask  you  also  If  you  did  not  state 
you  could  have  brou^t  it  along  If  the  st- 
tomey  had  called  for  it?  A.  No;  I  Just  stat- 
ed I  brought  all  he  asked  nw  to  bring.  Q. 
You  still  believe  If  givoi  ttie  opportunity, 
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you  ooold  prodace  this  deed?  A.  I  do  not 
know.  I  believe  It  might  have  been  found. 
•   •   *  f 

Bobert  Whlnuery  re-called  by  defendant: 
"Q.  Ton  say  the  name  Is  spelled  W-h-l-n-n-e- 
r-y?  A.  Yes.  sir.  Q.  Was  that  name  erer 
spelled  or  recognised  by  any  other  spelling 
than  that?  A.  A  great  many  people  will  mis- 
spell It  every  time.  We  have  been  called 
'Whitney/  and  a  great  many  spell  it  with  one 
n.  Q.  Yon  say  the  fiame  has  been  called 
W-h-l-n-e-y3  A.  Yes,  sir." 

Redirect  examination:  "Q.  Yon  epell  it 
W-h-I-n-n-e-r-y?  A.  Yes,  sir.  Q.  that  Is  the 
way  the  family  spell  the  name^  all  of  them? 
A.  Yes.  sir." 

From  this  statement  a  dlscnssion  of  all 
points  made  can  he  made. 

1.  Plaintiff  thus  states  hla  contentions  In  the 
brief:  "The  defendant  (respond^t)  claims 
title  under  a  sherltTs  deed  fojr  taxes,  based 
on  a  Judgment  against  John  Whinney  (and 
some  othenpersons  who  never  had  any  title 
to  the  land)  which  sheriff's  deed  we  contend 
Is  hopelessly  void  for  two  reasons:  (1)  John 
Whlnnery,  the  owner  of  the  land,  was  not 
sued  or  named  as  a  defendant  In  said  tax 
suit.  (2)  The  order  of  publication  made  lu 
said  tax  suit  was  wholly  unauthorized  by 
law,  and  gave  the  court  rendering  the  Judg- 
ment no  JuTladlctlon  of  the  defendant  there, 
John  Whinnery." 

Of  these  two  contentions  in  their  order- 
As  jve  gather  It,  the  first  contention  Is  that 
John  Whlnnery  was  the  real  owner  of  the 
land,  and  was  never  sued.  In  other  words, 
the  contention  seems  to  be  that  there  was  a 
mistake  In  the  recording  of  the  several  deeds 
so  far  as  the  name  "Whlnnery"  is  Involved, 
and  that  a  mistake  record  of  a  deed  does 
not  make  a  record  owner  different  from  the 
real  owner.  Counsel  do  not  urge  that  if  the 
actual  record  owner  Is  properly  sued  such 
proceeding  will  not  bind  aqr  unknown  real 
owner.  It  wonld  seem  to  fo£  -settled  law  In 
this  state  that  If  In  the  recortj  of  a  deed  the 
name  of  the  grantee  Is  wi^gly  recorded, 
end  a  suit  for  taxes  Is  brought  against  such 
wron^y  recorded  record  owner  hy  publica- 
tion, the  tax  Judgment  will  not  bind  the 
real  owner,  whose  name  has  been  wrongly 
recorded  and  spread  of  record  by  the  officials 
of  the  county.  Troyer  v.  Wood,  96  Mo.  478, 
10  S.  W.  42.  9  Am.  St.  Rep.  367;  Chamber- 
lain V.  Blodgett,  96  Mo.  482.  10  S.  W.  44. 
Counsel  for  defendant  do  not  controvert  tbc 
rule  annonnced  by  Sherwood,  J.,  In  the  two 
cases,  supra.  They  contend,  however,  that 
the  evidence  Introduced  does  not  show  -that 
there  was  an  error  In  the  record  of  the  deeds 
involved,  and  for  this  reason  we  give  tbe 
testimony  in  full  in  the  statement.  They 
uige  that  the  trial  court  was  fully  authoris- 
ed to  find  that  the  deeds  were  properly  re- 
corded, and  that  John  Whinney  was  the  rec- 
ord owner  at  the  date  of  the  tax  suit.  They 
further  suggest  that,  If  there  was  an  error 
In  the  original  deeds  ai  to  the  name  of  tlie 


grantee  aoch  error  cannot  he  corrected  in 
this  proceedioff.  As  to  this  lattor  contention 
there  can  be  no  doubt.  If  the  ordinal  deed, 
as  contradistinguished  from  the  record  there- 
of under  w>l<^  tbe  plaintiff  claims,  showed 
the  grantee  therein  to  be  John  Whinney, 
then  there  is  a  snbatantlal  accord  between 
the  original  and  the  record  thereof.  Mot 
only  so,  but  if  plaintiff  accepted  such  deed  In 
that  name  and  placed  tt  ot  record,  he  is  in 
bad  grace  to  nrge  the  questlim  now.  Nolan 
Y.  Taylor,  131  Mo.  224,  S2  S.  W.  1144. 

One  should  not  be  permitted  to  accept  and 
place  of  record  a  deed  In  a  wrong  name,  and 
then  after  taxes  have  been  allowed  to  ac- 
crue, and  a  sale  had  for  the  same,  to  then 
say  that  he  never  accepted  the  title  under 
that  name.  In  this  case  It  Is  not  necessary 
to  go  thus  far.  The  trial  court  received  the 
evidence  as  to  tbe  contents  of  the  original 
deed  to  plaintiff's  father  subject  to  objection. 
The  question  to  be  determined  was  wheth- 
er or  not  there  had  been  a  mistake  In  the 
recording  of  these  deeds  from  Berding  to 
"Whiney,"  from  Pearson  to  "Whinney,"  and 
from  Stephen  "Whinny"  to  John  "Whinny." 
Upon  the  evidence,  received  subject  to  objec- 
tion as  It  was,  the  court  could  have  well 
said  that  there  was  no  sufficient  showing  as 
to  the  loss  of  the  original  deeds,  and  for 
that  reason  there  was  no  evidence  as  to  a 
mistake  In  the  record  of  the  first  two  deeds 
above  mentioned.  The  showing  made  as  to 
the  nonproduction  of  the  originals  is,  to  say 
the  least,  extremely  slight  But  even  though 
It  be  conceded  that  there  w^s  evidence  tend- 
ing to  show  an  error  In  the  record  of  tbe 
deeds  from  Berding  to  Pearson  and  "Whin- 
ey," and  the  deed  from  Pearson  to  "Whin- 
ney." yet  there  Is  no  attempt  to  sbow  that 
there  was  a  mistake  In  the  record  of  the 
deed  from  Stephen  "Whinny"  to  John  "Whin- 
ny." Upon  this  point  the  Judgment  should 
not  be  disturbed.  The  plaintiff  makes  no 
attempt  to  show  that  the  deed  to  him  was 
in  the  name  of  "Whlnnery"  Instead  of 
"Whinney,"  and  without  such  proof  there  Is 
no  showing  that  there  was  an  error  in  the 
record  of  his  deed.  The  other  question  we 
discuss  next 

2.  The  next  contention  Is,  to  our  mind,  the 
material  question  lu  this  record.  From  the 
evidence  it  appears  that  a  petition  to  en- 
force the  state's  Hen  for  back  taxes  was 
filed  In  vacation.  It  further  appears  that  In 
such  petition  was  an  allegation  of  nooresi- 
dence.  Upon  this  petition  there  can  be  no 
question  that  the  clerk  of  tbe  court  had  the 
right  to  make  an  order  of  publication.  Rev. 
St  1899,  «  575  (Ann.  St  1906,  p.  601).  This 
order  of  publication  was  made  In  regular 
form  to  tbe  March  term  of  tbe  court  for 
year  18S6,  but  It  would  seem  was  not  pub- 
liabed  for  that  term.  Thereafter  the  clerk 
of  the  court  made  additional  order  to  Sep- 
tember term,  1886.  The  only  material  por- 
tion of  this  additional  order  Is  the  first  part 
thereof  which  thus  reads:  **In  tbe  Circuit 
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Oonrt  of  Shannon  County,  Missouri,  In  raca- 
tlon.  The  State  of  Missouri,  at  the  relation 
and  to  the  use  of  James  T.  Norton,  C!ollector 
of  the  Revenue  of  Shannon  County,  Missouri, 
Plaintiff,  against  John  Whlnne^,  B.  C.  Pop- 
pleton,  and  W.  H.  Stout,  EKfendants.  Where- 
as, on  the  4th  day  of  January,  1886,  the 
plaintiff,  James  F.  Norton,  collector  of  the 
revenue  of  Shannon  county,  Missouri,  by  at- 
torneys, filed  in  the  office  of  tlie  clerk  of  the 
circuit  court  of  'Shannon  county,  Missouri, 
bis  petition  In  the  ahove^tltled  cause,  set- 
ting forth,  among  other  things^  that  defend- 
ants are  nonresidents  of  the  state  of  Mis- 
souri, and  cannot  be  summoned  in  this  action 
by  the  ordinary  process  of  law,  and  there- 
upon the  said  clerk  ordered,  by  an  entry  of 
record,  that  publication  be  made,  notifying 
the  said  defendants  of  the  pendency,  nature 
and  objects  of  tbla  suit  and  requiring  them 
to  appear  at  the  March  term,  1886,  of  the 
circuit  court  of  Shannon  county,  Missouri, 
and  answer  said  petition;  and  It  appearing 
to  the  satisfaction  of  the  undersigned  derk 
that  said  order  was  not  published  for  the 
time  and  In  the  manner  required  by  law;" 
Following  the  semicolon  above  quoted  is  the 
usual  order  of  publication,  except  the  clerk 
uses  the  word  "again"  In  the  first  few  lines 
thereof  In  this  manner:  "It  is  therefore, 
again  ordered  by  the  said  clerk  of  the  circuit 
court  of  Shannon  county,  Missouri,  In  vaca- 
tion, that  publication  be  made  notifying  said 
defendants—"  As  tending  to  phed  further 
light  upon  this  situation,  we  find  the  follow- 
ing admission  In.  the  record:  "It  was  there- 
upon admitted  by  the  defendant,  that  prior 
to  the  March  term,  1886,  of  the  Shannon 
county  circuit  court,  when  the  petition  was 
filed  Id  this  cause,  an  order  of  publication 
was  issued  based  upon  the  affidavit  and  al- 
legations In  petition,  of  nonresldence  of  de- 
fendants, and  that  such  order  was  never 
published,  and  that  after  the  March  term, 
1888,  and  before  the  September  term,  1886, 
and  before  the  September  teem  of  the  same 
year  the  clerk  of  said  court  made  another 
order  of  publication  which  applies  to  both 
tax  suits  and  which  Is  as  follows." 

The  material  portion  of  the  order  which  is 
involved  In  this  salt  and  Is  covered  by  this 
admission,  we  have  set  out  above.  It  will 
be  observed  that  the  admission  does  not  state 
the  date  of  the  order  of  publication.  It 
might  have  been  too  short  a  length  of  time  for 
service  at  the  March  term,  so  far  as  we  can 
gather  from  this  admission.  Nor  does  tbe 
new  order  add  much  light  on  this  point  un- 
less tbe  word  "thereupon"  as  used  therein 
fixes  the  date.  The  new  order,  by  preamble, 
recites  that  the  petltltm  was  filed  January 
4, 1886.  It  would  crowd  the  derk  to  have  an 
order  Issued  and  the  requisite  number  of 
publications  made  In  time  for  the  March 
t^aa  of  the  court,  although  by  prompt  action 
under  section  575,  supra,  and  section  581 
(page  607),  which  fixes  the  number  of  pub- 
llcatLons  It  juisht  have  be»  dtnub 


Plaintiff  claims  that.  Inasmuch  as  the  clerk 
had  In  fact  made  an  order  of  publication  to 
the  March  term  of  the  court,  his  power  was 
exhausted  and  the  subsequent  order  was 
void.  This  Is  our  analysis  of  the  contention. 
The  defendant  contends  that  the  statute  then 
in  force  was  broad  enough  to  authorize  the 
course  of  the  clerk.  The  statute  then  in 
force  was  Rev.  St  1890,  8  575,  and  reads: 
"Sec.  575.  OrA&n  of  publication. — In  salts 
In  partition,  divorce,  attachment,  suits  for 
the  foreclosure  of  mortgages  and  deeds  of 
trust,  and  for  the  enforcement  of  mechanics' 
liens,  and  all  other  liens  against  either  real 
or  personal  property,  and  In  all  actions  at 
law  or  In  equity,  which  Jiave  for  their  Im- 
mediate object  the  enforcement  or  establish- 
ment of  any  lawful  rl^t,  claim  or  demand  to 
or  against  any  real  or  imsonal  property 
within  the  Jurisdiction  of  the  court.  If  the 
plaintiff  or  othev  person  for  him  shall  allege 
In  his  petition,  or  at  the  time  of  filing  same» 
or  at  any  time  thereafter  shall  i|e  an  aflB- 
davlt  stating,  that  part  or  all  of  me  defend- 
ants are  nonresidrats  of  the  state,  or  is  a 
corporation  of  another  state,  kingdom  or 
country,  and  cannot  be  served  in  this  state 
In  the  manner  prescribed  In  this  chapter,  or 
have  absconded  or  absented  tbemselves  from 
their  usual  place  of  abode  in  this  state,  or 
that  they  have  concealed  thv^mselves  so  that 
the  ordinary  process  of  law  cannot  be  served 
upon  them,  the  court  In  which  said  suit  Is 
brought,  or  In  vacation  the  clerk  thereof, 
shall  make  an  order  directed  to  the  nonresi- 
dents or  absffiitees,  notifying  them  of  the 
commencement  of  the  suit,  and  stating  briefly 
the  object  and  general  nature  of  the  petition, 
and.  In  suits  In  partition,  describing  tbe 
property  sought  to  be  partitioned,  and  re- 
quiring such  defendant  or  defendants  to  ap- 
pear on  a  day  to  be  named  therein  and  an- 
swer the  petition,  or  that  the  petition  will 
be  taken  as  coi^essed.  If  In  any  case  there 
shall  not  be  sonclent  time  to  make  publica- 
tion to  the  flra^  term,  the  order  shall  be  made 
returnable  to  ^e  next  term  thereafter,  that 
win  allow  sufficient  time  for  such  publica- 
tion." 

It  must  be  borne  in  mind  that  plaintiff, 
for  the  purposes  of  the  trial,  admitted  that 
the  first  order  had  never  in  fact  been  pub- 
lished, and  this  takes  some  of  the  sting  out 
of  the  derk'B  admission  in  the  second  order 
when  he  recites  that  the  first  "was  not  pub- 
lished for  the  time  and  tbe  manner  reqalred 
by  law."  liking  plaintiff's  admission  and 
this  statute,  how  stands  the  power  of  tbe 
clerk?  Suppose  on  January  1886^  the  pe- 
tition had  been  filed,  and  no  record  fflatry  in 
vacation  by  the  clerk  had  been  made,  imtU 
after  the  March  term  had  lapsed,  would  the 
Intervention  of  the  term  preclude  the  clerk 
from  acting?  Under  very  similar  statutes  It 
has  been  held  that  such  would  not  preclude 
the  action  of  the  clerk.  Kane  v.  McCowu, 
55  Mo.  181;  Johnson  v.  Qage,  67  Mo.  100. 
If.  theroCore,  he  Is  precluded  at  all,  It  la  by 
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reason  of  the  fact  tliat  be  made  an  order 
which  he  never  pnblished  or  caused  to  be 
pQbliahed.  We  hardly  think  tJils  inralldates 
the  second  order  under  the  statute,  sapra. 
The  last  clause  of  tb*  statute  provides  that 
"If  In  any  case  there  shall  not  be'  sufficient 
time  to  make  publication  to  the  first  term, 
the  order  shall  be  made  returnable  to  the 
next  term  thereafter,"  etc.  Bappose  the  clerk 
discovered  after  making  his  first  order  that 
there  was  not  sufficient  time  to  make  It  prop- 
erly returnable  to  the  March  term,  he  could 
have  then  and  tho'e  corrected  his  order  and 
made  a  good  one  returnable  to  the  Septem- 
ber term.  Instead  of  so  doing  he  waits  until 
after  the  Sfarch  tenn,  and  then  does  what  he 
could  have  done  prior  to  the  March  term. 
If,  as  held  In  Sane  v.  McCown  and  Johnson 
T.  Gage,  supra,  the  Intervention  of  one  term 
of  court  did  not  preclnde  action,  we  are  In- 
clined to  think  this  publication  good.  Serv- 
ice is  not  complete  until  thK«  Is  an  order 
and  a  publlcatlou  of  the  order.  We  are  cited 
byplalnttirto  Kelly  v.  Murdagb,  184  Mo.  877, 
83  6.  W.  4S7;  Otis  v.  Epperson,  88  Mo.  131; 
Parker  t.  Burton.  172  Mo.,  loc.  dt  01,  72  S. 
W.  603;  and  Hamesa  Oravens,  126  Mo. 
246,  28  S.  W.  971.  These  cases  do  not  reach 
the  point  here.  A  review  of  their  holdings 
and  the  statute  and  pointa  btid  In  Indgmnt 
would  add  nothing  to  tlie  two  propoaltloui 
involved  In  this  cas& 

We  are  of  opinion  that  the  Jndgmmt  nisi 
la  right,  and  the  same  Is  affirmed.  All  con- 
cur. 


WALLAGB  et  aL  T.  LIBBT. 

<Snimme  Court  of  Mfssoarl,  Division  No.  1. 
Nov.  80.  lOia) 

1,  Appkai.  and  BbRob  (S  586*)— Bbooso— Sot^ 
nCIENCT  OF  Abbtraot. 

The  abstract  of  the  record  proper  must 
■how  the  filing  and  overmling  o£  the  motion  for 
a  new  trial,  and  Its  failure  to  do  so  is  not 
cured  by  a  redtal  of  matters  of  record  proper 
in  the  bill  of  ezeeption& 

ESd.  Note.— For  oUier  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  2096^2605;  Dec.  Dig.  f 
686.*] 

2.  Appeal  and  Bebob  (i  611*)  —  Regobd  — 
Failubb  to  Show  Filing  or  Biix  of  £x- 

GSPTIONB. 

E^ailore  of  the  record  proper  to  show  that 
the  bill  of  exceptions  was  ever  filed  is  fatal  to 
a  hearing  in  the  Supreme  GonrL  and  such  omis- 
sion is  not  supplied  by  a  recital  of  the  filing  In 
the  bill  of  exceptions  itself. 

(Ed.  Note. — For  other  ca^es,  see  Appeal  and 
Error,  Cfent  Dig.  S  2319 ;  Dec.  Dig.  {  511.*] 

8.  Appeal  a«d  Bbbob  (|  586*)  —  Review — 
sufficibnct  op  abstbact. 

Fallnie  of  the  printed  abstract  to  dlstln- 
gnlsh  matters  of  record  proper  and  matters  of 
exception  is  fatal  to  a  bearfng  in  the  Supreme 
Court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Dec  Dig.  |  686.*] 


4.  Appeal  ard  Bbbob  (f  706*)  —  Bum  — 

Foiof. 

Much  latitude  most  be  permitted  under  Su- 
preme Court  rule  16  (73  S.  W.  vi),  requiring 
appellant's  brief  to  be  printed  separate  from  the 
argument  or  discussion  of  the  authorities  and  to 
contain  a  statement  In  numerical  order  of  the 
pointa  relied  upon,  with  a  citation  of  authority, 
and  distinctly  and  separately  to  allege  the  er* 
rois  committed  by  the  trial  court,  and  if  there 
is  a  substantial  compliance  with  the  rule  It  Is 
•uffldent. 

_[Bd.  Note/--Vyir  otlier  eases,  see  Amwal  and 
Error,  Gent.  Dig.  f  8091 ;  Dea  Dig.  {  766.*] 

6-  Appeal  and  E]bboh  (S  586*)— Reoobd— Suf- 
ficibnct  of  Abbtbact. 

Failure  of  the  printed  abstract  of  the  rec- 
ord to  show  that  the  record  proper  recites  the 
rendition  of  the  judgment,  and  to  designate  any 
matter  as  appearing  by  the  record  proper,  la 
fatal  to  the  appeal. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
^OT^  Cent  Dig.  il  2596-2606;  Dee.  Dig.  § 

Appeal  from  Circuit  Court,  Laclede  Coun- 
ty; L.  B.  Woodslde,  Judge. 

Action  by  W.  I.  Wallace  and  others 
against  El  L.  Llbby.  Judgment  for  plaln- 
tilfB,  and  defendant  axveals.  Dismissed. 

This  te  an  equitable  proceeding,  began  In 
tbe  Ladede  drcolt  ooort  Nevember  20.  1906, 
for  tin  purpose  of  remorlng  a  doud  from  tbe 
title  of  certain  Teal  estate,  altnate  In  said 
conntTt  and  especially  described  In  the  pe- 
tition, and  whldi  plalntUb  daimed  to  own, 
and  to  enjoin  tbe  eale  of  same  by  Sam  Far- 
rar,  tnntee,  nndor  a  deed  of  truBt  executed 
by  Charles  F.  Olough  and  Walter  Clough, 
In  wblcb  the  defendant,  B.  L.  Llbl^,  was 
named  as  the  benefldary;  alao  for  the  pnr* 
pose  of  quieting  the  title  to  said  real  estate. 
A  temporary  Injunctlmi  waa  granted  the 
trial  court,  and  upon  tbe  flnal  hearing  waa 
made  perpetual.  Tbe  relief  prayed  for  in 
the  petition  was  granted  and  the  Utle  quiet- 
ed. From  that  judgment  and  decree,  tbe  de- 
fendant duly  appealed  to  this  court 

Jno.  W.  Farris,  for  appellant  W.  I.  Wal- 
lace, for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  At  the  threshold  of  this  case  we 
are  confronted  with  a  motion,  timely  filed  in 
this  court,  asking  that  the  appeal  be  dis- 
missed, or  that  the  Judgment  be  affirmed,  for 
the  reason  that  appellant  has  failed  to  com- 
ply with  the  rules  governing  the  practice  In 
this  court  in  tbe  following  particulars,  to 
wit: 

"1.  Because  the  printed  abstract  of  the  rec- 
ord proper  falls  to  show  that  a  motion  for 
a  new  trial  was  filed  and  overruled  by  the 
trial  court 

"2.  Because  the  printed  abstract  of  the 
record  proper  fails  to  show  that  a  bill  of 
exceptions  was  filed. 

"3.  Because  the  printed  abstract  fails  to 
show  where  the  abstract  of  the  record  prop- 
er ends,  and  the  bill  of  exceptions  begins. 
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"4.  Because  app^lant'e  brtet  herein  ia 
not  printed  aq^arate  and  ^rt  from  tbe  ar^ 
Komott  or  dlscoaaion  of  tbe  autborittea,  and 
does  not  contain  a  atatement,  In  numerical 
ord^,  of  the  points  relied  on,  together  with 
a  citation  of  authorities  under  each  point,  as 
requbed  by  rule  15  (7S  S.  W.  Ti).  Further, 
becanae  appellanfa  brief  does  not  distinctly 
and  separately  allege  the  errors  committed 
by  tbe  trial  court,  as  required  by  rule  15 
(78  S.  W.  Tl). 

"6.  Because  the  abstract  of  the  record 
proper  falls  to  show  that  a  Judgment  "was 
rendered  by  tbe  trial  court." 

Addrraslng  ourselves  to  the  first  grounds 
of  the  motion,  it  is  sufficient  to  state  that 
the  printed  record  wholly  falls  to  designate 
what  is  record  proper  and  what  is  matter  of 
exception.  In  fact,  it  fails  to  state  that  any- 
thing printed  In  the  abstract  Is  contained 
either  in  the  record  proper  or  in  the  bill  of 
receptions,  but  leaves  this  court  to  conjec- 
ture whether  or  not  the  matters  so  printed 
are  contained  In  either,  aud  if  In  either,  then 
which. 

In  a  long  line  of  cases  this  court  has  re- 
peatedly held  that  the  abstract  of  the  record 
proper  must  show  the  filing  and  OTcrrullng 
of  the  motion  for  a  new  trial.  Harding  t. 
Bedoll,  202  Mo.,  loc.  dt  625,  100  S.  W.  6S8; 
Hill  T.  Butler  County,  195  Mo.,  loc  dt  614, 
94  S.  W.  518;  Flanagan  Milling  Co.  v.  St 
Louis,  222  Mo.  306,  121  S.  W.  112.  No  such 
showing  was  made,  and  the  abstract  totally 
failed  to  comply  with  the  rule  In  that  regard. 
Nor  could  that  defect  In  the  abstract  be 
cured  by  a  recital  of  matters  of  record  prop- 
er In  the  bill  of  exceptlona.  Western  Stor- 
age &  Warehouse  Oo.  v.  Olasner,  160  Mo. 
426,  52  S.  W.  237;  PemowfE&y  t.  Ooerrer, 
206  Mo.,  loc  dt.  136,  103  S.  W.  642  Under 
the  latter  dedsions,  appellant  would  he  in 
no  better  position,  evea  though  tbe  bill  of 
exceptlona  showed  that  the  motion  for  a  new 
trial  was  filed  and  overruled,  for  the  reason 
the  bill  Is  not  the  proper  receptacle  for  such 
matters.  We  are  therefore  of  the  opinion 
that  the  first  ground  assigned  In  the  motion 
was  well  taken. 

2,  Regards  the  second  ground  assigned  In 
the  motion  to  dismiss  or  affirm,  namely,  that 
the  record  proper  does  not  show  that  the 
bill  of  exceptions  wu  ever  filed.  In  regard 
to  this  contention,  we  wish  to  state  that 
after  a  carefol  Inspection  of  the  entire  print- 
ed abstract,  we  have  been  unable  to  find  any 
portion  thereof  which  purports  to  be  the 
record  proper,  and,  consequently,  the  record 
proper  could  not  show  the  filing  of  the  bill  of 
exceptions.  That  failure  is  fatal  to  a  bear- 
ing in  this  court  Stark  t.  Zebnder,  204  Mo. 
442,  102  S.  W.  092;  Harding  v.  Bedoll,  su- 
pra; Railroad  v.  Wyatt  223  Mo.,  loc.  cit 
352,  122  a.  W.  688.  Nor  would  a  redtal  of 
tbe  filing  In  the  bill  of  exceptions  itself  sup- 
ply the  omission  In  the  record  proper.  West- 


ern Storage  &  Warehouse  Co.  r.  Glamer,  bd- 
pra;  Pennowfsky  v.  Coerver,  supra. 

3.  As  regards  the  third  ground,  there  la 
nothlnif  contained  in  the  printed  abstract 
to  distinguish  matter^  of  record  propw  and 
matters  of  exception.  This  alone  Is  fatal  to 
a  right  to  a  hearing  In  tills  court.  Barham 
T.  Shelton,  221  Mo.,  loc.  dt  70,  119  S.  W. 
1089;  Clay  t.  Union  Wholesale  Pub.  Co.,  200 
Mo.,  loc.  dt  672,  98  a  W.  575;  Stark  T. 
Zehnder,  supra. 

4.  The  fomtb  ground  of  Uie  motion  is  not 
well  t&ksa.  Much  latitude  must  in  tbe  very 
nature  of  things,  be  permitted  under  rule  15 
of  this  court  Each  brief  and  argument  must 
depend  largely  upon  the  Individuality  of  the 
person  who  prepares  or  makes  them,  and  no 
fixed  standard  can  be  erected  by  which  each 
and  all  briefs  and  ai^menta  are  to  be  meas- 
ured or  tested.  Just  so  there  is  a  substantial 
compliance  with  rule  15,  no  objection  can 
successfully  be  made  to  the  form  of  the  brl^ 
or  tbe  order  of  the  argumrat 

6.  The  fifth  ground  of  the  motion  is  also 
well  taken.  The  printed  abstract  not  only 
falls  to  show  that  the  record  proper  redtes 
the  rendition  of  the  Judgmoit,  but  It  also 
falls  to  designate  any  matter  whatever  as 
appearing  by  the  record  propw.  Tbia  is  alao 
fatal  to  thla  aiveaL  Heagan  v.  St  Lonls 
Transit  Co.,  180  Mo.,  loc.  dt  143,  144,  79  S. 
W.  435;  Harding  t.  Bedoll,  aupra. 

Thaw  being  no  record  proper  or  bill  of  ex- 
cepttons  before  this  court  for  review.  tSien 
remains  nothing  for  us  to  do  but  to  sustain 
tbe  motion  and  dismiss  the  appeal.  It  la  ao 
ordered.  All  concur. 


LINDHORST  et  at  r.  ST.  LOUTS  PROTES- 
TANT OBPHAN  ASYLUM. 

(Supreme  Court  of  Missouri.    DiTlsion  No.  1. 
Nov.  30.  1010.) 

1.  Appeal  and  Ebbob  (S  847*)— Equttt  Cas- 
es—Quebtions  Reviewable— Evidence. 

Where  on  appeal  in  an  equitable  proceed' 
lug,  evidence  excluded  by  the  trial  court  is  pre- 
served in  the  bill  ni  exceptions,  the  Supreme 
Court  may  pass  on  and  aduut  or  reject  it  as 
the  right  may  appear. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8367-^71;  Dee.  JXg.  i 
847.*] 

2.  Fbauds,  Statute  or  (8  116*)— Oontbact 
FOB  Sale  op  Land— Authobitt  or  Ageniv- 

NECESBITT  FOB  WEITINO — STATUTES— APPU- 

cability  to  Cobpobationb. 

Rev.  St.  1899,  13418  (Ana.  St.  19n«;. 
p.  1961  [Statute  of  Frauds]),  providiu;  that 
no  coDtract  for  the  sale  of  lands  made  by  an 
agent  shall  be  binding  on  the  prindpal,  unless 
such  agent  is  authorized  in  writing  to  make  the 
contract,  applies  to  corporations  as  well  as  to 
individuals;  end,  hence,  a  contract  by  a  cor- 
poration authorizing  an  agent  to  sell  land  Is  in- 
valid when  not  in  writing. 

[Bd.  Note.— For  other  cases,  see  Fimnda,  Stat- 
ute of,  Dec.  Dig.  I  lie.*] 
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3.  COBFORATIORB  (|  432*)— <3oNTB  ACTS— R  ATI - 
flCATIOH— SUFnCIBNCT  OT  BVIDENOX. 

Evidence  AeM  insufficient  to  show  a  ratifl- 
cation  by  the  officen  ot  a  corporation  of  a  con- 
tract for  the  sale  of  land. 

[Ed.  Mote.— INiT  other  cases,  see  CbEporatltnw, 
Dec  Dig.  I  432.*] 

Appeal  from  CKrcalt  Court,  St  Louis 
Goonty;  Jno.  W.  McEUiinney,  Judg& 

Bill  hy  William  Undtaoret  and  others 
against  the  St  Loula  Protestant  Orphan 
Asylum,  a  corporatioQ.  From  en  order  and 
judgmoit  sustaining  a  demurrer  to  plalntltfB' 
erlttoice,  they  appeaL  Affirmed. 

PlaintUtS  filed  their  bill  In  equity  In  tiie 
circuit  court  of  St  Louis  county  against  the 
defendant,  an  eleemosynary  corporation,  or- 
ganized and  extottng  under  the  laws  of  the 
state  of  Ulsaourl,  for  the  specific  performance 
of  a.  contract  for  the  sale  of  a  tract  of  land 
ritnate  In  said  cotmty.  The  cause  Is  here  on 
appeal  from  an  mOsr  and  judgmuit  of  that 
oonrt  sustaining  a  demurrer  to  platnUfFs*  erl- 

The  petition  allies  (a)  that  Mlttleberg,  a 
real  estate  agrat,  was  duly  authorlced  in 
writing,  signed  by  dtfraidant,  to  make  said 
contract;  and  (b)  ratification  of  said  con- 
tract by  defendant  on  November  10,  1906. 

The  answv  was  a  general  denial  and  a 
p^ea  of  the  statute  of  frauds,  dmylng  the 
agent  Mlttleberft  was  ever  authorized  In 
writing  to  make  said  contract  on  b^lf  of 
defendant. 

Tlie  following  is  the  contract  sued  on : 
"St.  Louis,  Oct  18,  1900. 

^'BeoelTed  ot  Wm.  Llndborst,  Wm.  D.  Und- 
horst  and  Oustav  H.  Llndborst  the  sum  ct 
one  himdred  dollars,  being  as  earnest  and 
binding  money  and  on  account  of  the  pur- 
^ase  ivlce  of  a  certain  tract  of  land  con* 
talning  51.18  acres  situated  on  the  north- 
west comer  of  the  Rock  Hill  and  Watson 
Road,  part  In  section  8,  Tp.  44^  R.  6  B.,  In 
the  county  of  8t  Louis,  Bfo.,  which  said 
tract  ot  land  was  this  day  sold  to  said  Lind- 
horsts  for  the  price  and  sum  ot  $7,250.00  tot 
the  whole  tract,  terms  to  be  cash  on  delivery 
of  ft  full  warranty  deed  for  the  land,  free 
and  clear  of  all  encumbrances  except  the 
taxes  for  1907  and  thereafter.  This  sale  to 
be  consummated  on  or  before  November  1, 
1906,  and  to  be  subject  to  tlie  aivroval  of 
owners  and  right  of  possession  of  the  pres- 
ent tenant  to  January  let  1907.  If  the  title 
to  said  land  Is  defective  and  cannot  be  peiv 
fected  within  a  reasonable  time,  then  said 
earnest  uHmey  shall  be  returned  to  the  pur^ 
cbasers,  as  also  a  reasonable  fee  for  the  ex- 
penses of  examining  title,  not  exceedfaig 
$25.00. 

■^Artliur  MitOeber^  for  the  Owners. 
"We  hereby  agree  to  the  above: 
"Wm.  Llndhors^ 
*Wm.  D.  Llndborst 
"Gustav  H.  Undhorst." 


The  land  In  <iuestlon  had  beat  devised  to 
defoidant  1^  ime  Alexander  -Russell,  several 
years  prior  to  Uie  commoiceraait  of  these 
negotlatlona. 

In  1880  the  board  of  lady  managers, 
resolution,  created  an  "advisory  and  Invest- 
ment committee^  of  gentlemoi  and  prescribed 
the  duties  ot  said  ecnnmlttee,  "to  counsel 
withj  glv«  advice^  and  act  for  and  In  belialf  of 
the  board  of  managers  In  all  matters  per- 
taining to  Qie  reel  estate  and  Investmraits  ot 
the  corporation."  It  conferred  power  on  said 
committee  "to  take  charge  of,  control,  man- 
age, and  saMy  keep  all  invested  funds,  con- 
sisting of  bonds,  stodm*  mortgages,  notes, 
and  other  securities,"  and  It  further  author- 
ized said  committee  "to  Invest  any  funds  of 
the  corporation,  diang^  by  sale  or  other- 
wise, any  Investments  when  deemed  advisa- 
ble by  thrai,  and  reinvest  the  proceeds.** 

said  resolution  contained  also  the  follow- 
ing: "Two  ot  wbi<Ai  committee  shall  con- 
stitute a  Quorum  for  business,  and  In  the 
absence  of  othws  from  the  dty,  any  two  of 
whom  may  act  for  said  committee." 

Mr.  Moses  S.  Forbes  was  a  membw  of  the 
first  committee  and  continued  to  be  untn  the 
b^llnnlng  ot  this  suit  He  was  also,  at  the 
time  this  suit  was  begun,  treasurer  of  the 
Investment  fund,  and  bad  been  tor  a  long 
time  prior  thereto.  In  edition  to  this,  be 
had,  by  consent,  acted  aa  diairman  of  this 
committee  during  practical^  all  the  time  of 
Its  existence:  This  advisory  committee  h^d 
but  three  or  four  formal  meetings  during  the 
18  years  of  Its  exlstrace;  the  custom  being 
that  Mr.  Forbes,  the  chairman,  would  learn 
the  wishes  and  opinions  of  the  other  mem- 
Imrs  and  then  act  on  it  and  report  it  to  the 
board  as  the  act  of  the  committee. 

On  Novonhar  20,  lOOE^  at  a  meeting  of 
the  board  of  lady  managers,  a  letter  from 
Mr.  Forbes  In  regard  to  the  sale  of  the  land 
given  to  the  home  by  Mr.  Russell  was  read. 
Mr.  Forbefl  requested  the  board  of  directors 
to  authorize  the  president  and  secretary  to 
sign  the  paper  and  permit  the  advisory  board 
to  sell  the  land  at  a  cotaln  price  named  by 
him  m  tiie  letter.  Mrs.  Curtis  said  that  the 
price  mentioned  was  too  low,  and  a  majority 
of  tbose  presmt  were  asked  to  ascertain  the 
value  of  land  In  Webster.  Moved  by  Mrs. 
Steele  and  seconded  by  Mrs.  Curtis,  that  the 
matter  he  referred  to  the  advisory  board. 
Carried.  Secretary  advised  to  write  to  Mr. 
Forbes  to  that  ^ect  Tlie  advisory  and  in- 
vestment committee  was  then  cox^Kwed  of 
Messrs.  Bixby,  Forbes^  Nagel,  Rouse,  and 
Whittaker. 

On  January  17th,  1006,  the  board  of  lady 
managers  adopted  a  resolution  authorizing 
"the  advisory  and  Investment  committee  to 
sell  and  the  president  to  convey  the  farm 
section  8,  Tp.  44.  Range  6  B.,  bequeathed  to 
the  asylum  by  the  late  Alexander  Runsell. 
The  committee  are  authorized  to  sell  the 
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farm  as  a  unit,  or  Id  parcels,  as  their  Judg- 
ment may  direct,  and.  to  accept  sucb  price 
per  acre  as  seems  to  them  best." 

The  paper  above  referred  to,  autfaorlzliiK 
the  advisory  board  to  sell  the  land.  Is  as 
foUows:  "St  Louis,  Mo.,  Nov.  20th,  1905— 
To  Whom  It  May  Concern :  At  a  r^lar 
meeting  of  the  Board  of  Managers  of  the  St 
Louis  Protestant  Orphan  Asylum,  held  No- 
vember 20, 1905,  the  following  resolution  was 
adopted  aod  made  a  matter  of  record :  'Re- 
solved, That  the  Advisory  and  Investment 
Committee  he  and  are  hereby  authorized  and 
empowered  to  sell,  and  the  President  to  con- 
vey, the  Farm,  Sec.  8,  Township  44,  N.  R. 
Range  6  £}.,  bequeathed  to  the  Asylum  by  the 
late  Alexander  Russell.  The  Committee  are 
authorized  to  sell  the  Farm  as  a  nnit  or  in 
parcels  as  their  Jadgm^t  may  direct,  and  to 
accept  such  price  per  acre  as  seems  to  them 
best'  'Mrs.  Nlda  B.  Stl<^ey,  President 
[Seal.]  Mrs.  A.  O.  Steele,  Secretary." 

Some  time  later  Messrs.  Forbes,  Bixby, 
Rouse,  and  Nagel,  members  of  the  committee, 
met  and  fixed  the  price  at  which  the  farm 
should  be  sold,  but  what  tiiat  price  was  does 
not  appear,  except  It  was  too  high  to  be 
sold  for  that  price.  Forbes  then,  orally, 
placed  the  land  In  the  hands  of  Mlttleherg,  a 
real  estate  agent,  for  sale,  who  afterwards 
reported  that  he  had  a  purchaser  who  would 
pay  9^000  for  28  acres  of  the  land. 

After  some  negotiations,  which  are  not 
here  material,  Mr.  Forbes,  on  May  19,  1906, 
wrote  the  following  letter  to  Mr.  Mlttleberg, 
to  wit:  "Dear  Sir:  Since  my  Interview  with 
yon  I  have  seen  the  members  of  the  Advisory 
and  Investment  Committee  of  the  St  Lonls 
Protestant  Orphan  Asylum  in  regard  to  the 
sale  of  the  farm,  an  offer  of  $4,000  for  28 
acres,  more  or  less,  which  was  declined  by 
said  committee,  and  am  authorized  to  say  on 
Its  behalf  that  it  will  favorably  entertain  an 
offer  of  $160.00  per  acre  for  the  entire  tract, 
50  acres  more  or  less,  and  authorize  you  to 
consummate  a  sale  at  the  price  per  acre 
mentioned,  but  for  the  tract  as  a  whole,  and 
upon  terms  of  payment  subject  to  approval  of 
said  committee,  tenant  to  be  privileged  to 
have  his  crops  upon  payment  to  purcliaser. 
of  rent  paid  to  the  Asylum.  Tours  very  truly." 

Mlttleberg  was  unable  to  sell  the  land  for 
the  price  before  stated,  and  on  or  about  Oc- 
tober 15th  communicated  tbat  fact  to  Forbes, 
and  notified  him  that  he  bad  an  offer  of 
$7,000  for  the  entire  tract 

In  reply,  Mr.  Forbes  wrote  the  following 
letter,  to  wit:  "St  Louis,  Oct  17, 190a  Mr. 
Arthur  Mlttleberg — Dear  Sir ;  I  have  con- 
ferred with  the  other  members  of  the  Ad- 
visory Committee  and  do  not  find  them  dis- 
posed to  accept  the  offer  of  $7,000  for  the 
Farm,  SI  acres.  The  land  is  exempt  from 
taxation  and  costs  nothing  to  carry,  and  the 
Asylum  does  not  need  money  and  does  not 
have  to  sell,  besides  the  land  is  really  worth 
more  than  the  price  asked  and  must  become 
more  valoabla.  I  cannot  bring  the  committee 


to  think  that  we  ought  to  shade  our  price 
from  $7,500,  but  if  the  proposed  buyer  will 
divide  the  difference  between  $7,600  and 
$7,000.  payli^'$7,2C0,  I  will  try  and  get  the 
committee  to  authorize  me  to  make  a  sale. 
To  accept  this  price  would  involve  your 
shrinking  your  commission  $50.00,  the  pay- 
ment of  rentals  to  January  1,  1907,  besides 
all  costs  In  connection  with  the  transaction 
in  the  way  of  preparation  of  papers  in  case 
a  sale  Is  made.   Tours  truly,  M.  S.  Forbes." 

Without  further  ado,  MItUeberg,  upon  the 
receipt  of  this  letter  from  Forbes,  enta%d 
Into  the  contract  of  sale,  dated  October  18, 
190^  heretofore  set  out  Upon  the  execu- 
tion of  the  contract  Mlttleberg  testified  that 
he  notified  Forbes,  by  phone,  that  he  had 
sold  the  land  to  plaintiffs,  and  that  Forbes 
rolled,  "Tbat  Is  all  right" 

Forbes  furnished  Mlttleberg  with  a  copy  of 
Russell's  win,  also  the  articles  of  incorpora- 
tion of  the  defendant  which  were  required 
by  the  examiners  of  the  title  to  the  property. 
Shortly  thereafter  Forbes  wrote  the  presi- 
dent of  defendant  "that  the  committee  of 
which  he  was  a  member  had  sold  the  proper- 
ty for  $7,250  cash." 

After  Forbes  had  notified  defendant  of  the 
alleged  action  of  the  advisory  board  in  selling 
the  land,  Mrs.  Stlckney,  the  president  of  the 
board  of  managers,  wrote  him  the  following 
Jetter:  "Oct  24.  190a  Mr.  M.  S.  Forbes- 
Dear  Sir:  I  hasten  to  place  in  your  hands 
this  slip  of  Information  given  to  me  last 
night  by  onr  Sec.  1  know  you  will  be  as  In- 
tensely Interested  as  the  Board  at  a  called 
meeting  Monday,  to  discuss  ways  and  means 
to  meet  the  monthly  bills.  We  are  at  the 
bottom  of  the  'hole.'  When  your  letter  was 
read,  followed  by  this  offer  made  through  a 
member  of  our  Board,  I  was  directed  to  con- 
fer with  you  to  see  U  the  sale  you  are  ar- 
ranging for  had  gone  too  far  to  recall  and 
give  preference  to  this.  Tou  ought  to  know 
of  this  in  any  case.  I  am  ill  this  a.  m.  or 
would  call  to  see  you.  Most  sincerely,  Nida 
Bailey  SUckney." 

The  offer  mentioned  In  the  letter  from  Mrs. 
Stlckney  was  made  by  Christ  Reachl,  who 
was  In  charge  of  the  real  estate  of  the  St 
Louis  County  Trust  Company,  which  was  to 
the  effect  that  he  would  pay  $250  per  acre 
for  30  acres  of  the  tract  and  stated  that  he 
had  a  client  who  would  probably  give  $1^0 
per  acre  for  the  remaining  21  acres. 

Without  going  into  details  the  board  of 
lady  managers  refused  to  conv^  the  land  to 
plaintiffs,  and,  subsequently  thereto  the  latter 
tendered  the  full  contract  price  agreed  upon 
between  them  and  Forbes,  whitib  was  refus- 
ed, and  this  suit  was  tWenpon  Instltated. 

Allison  ft  Bich^,  for  appellants.  Kngoie 
S.  Wilson  and  Arthar  B.  Sbcpl^,  tm  re- 
spondent. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  While  the  record  discloses  the  fact 
that  the  trial  court  excluded  mudi  of  the 
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evidence  offered  by  the  appellants,  yet  this 
being  an  equitable  proceeding,  and  tbe  ex- 
cluded evidence  having  been  preserved  In 
tbe  bill  of  exceptions,  this  court  baa  the 
right  to  pass  upon  and  to  admit  or  reject  It 
as  the  right  may  ai^ear.  Gibba  v.  Haugho- 
wout,  207  Mo.,  loc  cit  891,  105  S.  W.  1067. 

Without  stopping  to  consider  this  prelim- 
inary queatlou,  we  will  consider  that  all  the 
evidence  offered  should  have  been  admitted 
by  tbe  trial  court. 

Counsel  for  respondent  contend  that,  not- 
withstanding this  court  may  admit  the  re- 
jected evidence,  -  still  the  demurrer  to  the 
evidence  should  be  sustained  by  this  court, 
for  the  reason  that  the  record  fails  to  dis- 
close that  the  appointment  of  Mittlebei^  as 
agent  to  sell  tbe  land  in  question  was  In 
writing,  and  therefore  the  statute  of  frauds 
governs.  It  Is  not  contended  by  counsel  for 
appellants,  that  Mittleberg  was  authorized 
in  writing  to  make  the  sale  In  question.  We 
must,  therefore,  determine  whether  or  not 
the  statute  of  frauds  controls. 

Prom  a  careful  reading  of  the  evidence  In 
this  case  It  will  be  seen  that  no  one  acting 
for  the  advisory  committee  or  for  the  board 
of  lady  managers  authorized  orally,  or  in 
writing,  the  execution  of  the  contract  sued 
on,  regardlefis  of  the  statute  of  frauds.  The 
only  written  authority  given  by  the  board  of 
managers  was  to  tbe  advisory  and  Invest- 
ment committee,  and  that  was  contained  in 
tbe  resolution  dated  November  20,  1906,  here- 
tofore copied.  That  authority  was  "to  sell 
the  farm  as  a  unit,  or  In  parcels,  as  their 
judgment  may  direct,  and  to  accept  such 
price  per  acre  as  seems  to  them  best."  Con- 
ceding that  the  letter  written  by  Forbes  on 
May  19,  1906,  expressed  the  action  of  the 
committee,  Mlttleberg's  authority  was  lim- 
ited to  make  a  sale  at  the  price  of  $7,500. 
His  letter  of  October  17,  1906,, does  not  pur- 
port to  express  tbe  action  of  tbe  committee 
or  authorize  Mittleberg  to  execute  the  con- 
tract for  the  sale  of  tbe  land  at  $7,250,  but 
was  written  by  Forbes  In  bis  Individual  ca- 
pacity, and  states  that  the  committee  was 
nnwllllng  to  sell  for  less  than  $7,500,  and 
merely  suggested  that  If  the  offer  reported  by 
Mittleberg  was  increased  to  $7,250,  ttiat  he 
'  would  "try  and  have  the  conmilttee  autborlz^e 
him  to  make  the  sale."  It  was  upon  the  au- 
thority of  that  letter  that  Mittleberg  under- 
took to  make  tbe  contract  of  sale  at  $7,250, 
while  upon  Its  face  It  unequivocally  stated 
that  tbe  committee  was  unwilling  to  sell  for 
less  tban  $7,500,  and  expressly  negatived  tbe 
existence  of  authority  on  the  part  of  Forbes 
or  Mittleberg  to  make  a  sale  for  a  less  figure. 

Forbes'  and  Mlttleberg's  lack  of  authority 
to  enter  Into  tbe  contract  sued  on  Is  clearly 
indicated  by  that  letter,  which  states  that 
the  terms  of  tbe  sale  as  therein  stated  were 
"subject  to  the  approval  of  tbe  committee." 
It  is  not  contended  that  such  approval  was 
even  secured.  In  fact,  this  record  Is  barren 
of  all  erldence  which  even  remotely  tends 


to  prove  that  Forbes  ever  took  any  step  to 
"try  to  get  the  committee  to  authorize"  tbe 
sale  upon  the  terms  therein  suggested^  or 
that  be  ever  reported  it  to  the  committee  or 
to  any  member  thereof. 

Section  8418,  Rev.  St  1809  (page  1051,  Ann. 
St  1906).  in  80  far  as  is  material  to  this 
case  reads  as  follows:  "No  action  shall  be 
brought  to  charge  any  executor  or  adminis- 
trator, etc,  •  •  •  and  no  contract  for 
the  sale  of  lands  made  by  an  agent  shall 
be  binding  upon  the  principal  unless  such 
agent  ia  authorised  In  writing  to  make  said 
contract" 

This  court,  In  discussing  this  statute  lu 
Johnson  v.  Fecht  185  Mo.,  loc.  clt  342,  83 
S.  W.  1079,  said :  "Prior  to  the  passage  of 
I  that  act  It  bad  been  held  in  this  state  that 
the  authority  of  an  agent  to  sign  a  contract 
for  hl8  principal  for  tbe  sale  of  land  need 
not  be  In  writing,  but  might  be  conferred 
by  parol.  That  statute  was  an  amendment 
to  the  statute  of  frauds  by  adding  to  tbe 
then  existing  law.  Tbe  law  then  provided 
that  no  action  should  be  brought  to  charge 
any  person  upon  any  contract  for  the  sale 
of  lands,  unless  the  contract  was  In  writing 
'and  signed  by  tbe  party  to  be  charged  there- 
with,  or  some  other  person  thereto  lawfully 
authorized.'  The  amendment  added  the 
words,  'And  no  contract  for  the  sale  of  lands 
made  by  an  agent  shall  be  binding  upon  tbe 
principal  unless  such  agent  Is  authorized  In 
writing  to  make  "such  contract'  Since  tbe 
passage  of  that  amendatory  act.  It  has  uni- 
formly been  held  that  It  is  necessary  to 
show  that  tbe  agent  bad  written  authority 
'to  make  tbe  contract  which  be  does  make.' 
Hawkins  v.  McGroarty,  110  Mo.  546  [19  S. 
W.  830];  Roth  v.  Goerger,  118  Mo.  656  [24 
8.  W.  176];  Fox  v.  Courtney,  111  Ma  147 
[20  S.  W.  20] ;  Greening  v.  Steele,  122  Mo. 
287  [26  S.  W.  971]."  To  the  same  effect 
are  Klrkpatrick  v.  Pease,  202  Mo.,  loc.  cit 
489,  101  S.  W.  651,  and  Young  v.  Rubwedel, 
110  Mo.  App.,  loc.  clt  239,  96  S.  W.  228. 

Counsel  for  appellants  do  not  question  tbe 
correctness  of  tbe  ^le  above  annouuced  as 
applied  to  individuals,  but  Insist  that  the 
statute  has  no  application  to  corporations; 
that  Is,  they  contend  that  a  corporation  may 
employ  an  agent  by  parol  to  sell  its  real 
estate,  and  that  such  ccmtract  will  not  vio- 
late the  statute  of  frauds.  This  conten- 
tion Is  predicated  upon  the  authority  of  Don- 
ovan V.  Brewing  Co.,  92  Mo.  App.  341. 

In  discussing  that  question  that  learned 
court  used  this  language:  "But  where  tbe 
written  contract  for  a  lease  for  more  than 
one  year  Is  made  with  an  agent,  and  he 
was  not  authorized  In  writing,  that  renders 
tbe  contract  nonenforceable.  For,  construing 
sections  3414  and  3418,  Rev.  St  1800,  of 
tbe  statute  of  frauds  t<^ther,  tbe  law  is. 
that  while  an  agent  can  make  a  contract 
leasing  lands  and  tenemoits  for  less  than 
one  year  without  authority  In  writing,  he 
cannot  do  so  for  more  tban  one  year.  Hoo- 
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ver  T.  Padflc  Oil  Co.,  41  Mo.  App.  317.  The 
contract  in  this  case  was  made  with  defend- 
ant's agent  Dlenger.  But  from  the  ver7 
necessity  of  the  thing  that  law  may  not 
hare  room  for  apj^lcation  where  the  agent 
iB  the  agent  of  a  corporation,  and  the  act 
of  contracting  for  a  lease,  or  of  leasing,  is 
such  an  act  as  la  within  the  scope  of  bis 
authority.  For  a  corporation  can  only  act 
throt^h  agents,  and  when  the  act  of  the 
agent  Is  within  the  limit  of  the  authority 
which  his  agency  covers,  it  la  the  act  of  the 
corporation  Itself,  and  the  agent  may  act 
as  though  he  was  the  principal.  Smith  t. 
Railroad,  74  Mo.  App.  48,  56.  In  this  case 
It  appears  from  defendant's  letter  introdnc- 
ed  In  evidence  that  Dlenger  was  Its  'general 
agent  for  the  West,'  and  that  he  had  authori- 
ty to  sign  a  lease  referred  to  In  the  letter, 
but  not  the  one  In  question.  The  evidence 
In  the  case,  including,  the  letter,  shows  that 
Dlenger's  agency  was  to  look  after  the  sale 
of  defendant's  beer,  which  involved  the  rent- 
ing of  places  where  It  might  be  sold.  We, 
therefore,  hold  that  in  order  to  make  a  valid 
agreemrait  for  a  lease,  or  the  lease  Itself, 
Dlenger  did  not  need  authority  In  writing." 

With  all  due  regard  for  the  opinion  of 
that  learned  court,  we  are  not  favorably  Im- 
pressed with  the  reasoning  by  which  the 
conclusions  there  stated  are  reached.  The 
statute  in  question  Is  general  in  its  provi- 
sions, and  contains  no  such  exception  as  that 
interpolated  into  it  by  the-Court  of  Appeals. 
Nor  Is  there  any  better  reason  suggested  for 
saying  that  the  authority  of  an  agent  of  a 
corporation  to  sell  its  real  estate  need  not 
be  In  writing,  than  there  Is  for  saj'iug  that 
the  agent  of  an  individual  for  the  same  inir- 
pose  need  not  be  In  writing. 

It  is  common  knowledge  that,  prior  to  the 
enactment  of  the  amendment  to  said  sec- 
tion 3418,  Innumerable  suits  had  been 
brought  and  prosecuted  for  the  specfflc  en- 
forcement of  contracts  for  the  sale  of  real 
estate  made  by  agents  who  had  no  written 
authority  authorizing  them  to  make  the  sales ; 
also  for  tbe  recovery  of  commissions  alleged 
to  be  due  such  agents  for  making  such  sales. 
In  order  to  put  a  stop  to  that  character  of 
litigation,  and  for  the  purpose  of  preventing 
fraud  and  perjury,  the  amendment  in  ques- 
tion was  wisely  enacted.  The  evil  at  which 
the  statute  was  aimed  was  feasting  upon 
corporations  as  well  as  upon  Individual  land- 
owners; and  there  has  be^  no  suggestion 
made  why  the  one  should  not  be  protected 
therefrom  as  w^ell  as  the  other. 

The  Dtmovan  Case,  before  cited,  is  based 
ui>on  neither  reason  nor  authority.  The  case 
of  Smith  V.  .Railway  Co.,  74  Mo.  48,  cited 
and  relied  upon  as  authority  for  the  position 
that  the  statute  of  frauds  does  not  apply 
to  contracts  made  by  agents  of  corporations 
for  the  sale  of  real  estate.  Is  not  in  point 
There  the  statute  of  frauds  was  neither 
mentioned  nor  discussed.  Nor  is  the  case  of 
King  V.  Phcenlx  Ina.  Co..  195  Mo.  280,  30i,  82 


S.  W.  892,  886,  113  Am.  St  Rep.  678,  cited 
by  appellants,  in  point  That  case  Involved 
the  authority  of  the  agent  of  the  insurance 
company,  under  section  874,  Rev.  St  1889 
(page  865,  Ann.  St  1906),  to  bind  tbe  company 
by  parol  contract  affecting  its  general  bnai- 
ness,  and  not  under  the  statute  oC  frauds 
governing  the  sale  of  real  estate. 

In  discussing  that  quesdon,  this  court  In 
that  caae,  said:  "Balle  v.  Ins.  Co.,  supra. 
[73  Mo.  871],  has  since  been  cited  and  ap- 
proved, and  the  doctrine  aonoonced  that 
unless  prohibited  by  statute,  a  corporatloii 
has  all  the  rights  of  contracting,  under  tbe 
common  law,  that  an  individual  has.  Liebke 
V.  Kna[^,  78  Mo.,  loc.  dt  24  [40  Am.  Rep. 
212] ;  BaUroad  v.  Railroad,  135  Mo.,  loc  dt 
200  [36  S.  W.  602,  83  L.  R.  A.  607] ;  State 
ex  inf.  V.  Lincoln  Trust  Co.,  144  Mo^  loc 
dt  592  [46  B.  W.  58S].  In  the  case  last 
dted  it  was  said:  'Corporations,  when  they 
are  not  restrained  In  any  particular  manner 
by  their  diarters,  may  adopt  all  reasonable 
means  in  the  eiecotlon  ot  their  business 
which  a  natural  person  may  adopt  in  the 
exercise  of  similar  powers.*  The  same  doc- 
trine was  taken  as  settled  law  in  this  state 
In  Duff  V.  Fire  Ass'n,  128  Mo.  460  [30  S. 
W.  1034].  Thus  it  will  appear  that  the  rale 
laid  down  In  the  Henning  Case,  supra,  has 
not  been  followed  in  this  state  since,  but 
that  as  pointed  out  In  the  Baile  Case,  the 
statutes  of  this  state  (now  section  974,  Rev. 
St  1899)  expressly  provide  that  parol  con- 
tracts may  be  binding  upon  aggregate  cor- 
porations, if  made  by  an  agent  authorized 
to  contract,  and  contracts  may  be  Implied 
on  the  part  of  such  corporation^  from  their 
corporate  acts,  or  those  of  an  agent  whose 
pow;ers  are  of  a  general  character.  In  tact, 
while  the  Henning  Case  [47  Mo.  426,  4  Am. 
Rep.  332]  was  not  expressly  overruled  in 
the  Baile  Caw,  because  it  was  not  essential 
to  the  decision  of  that  case  that  It  should  be 
overruled,  nevertheless,  It  was  distinctly 
pointed  out  In  the  Balle  Case  tnat  the  learn- 
ed Judge  who  delivered  the  opinion  In  the 
Henning  Case  had  overlooked  the  express 
statute  of  the  state,  and  It  was  further  point- 
ed out  that  the  correct  doctrine  announced 
by  the  great  weight  of  authority  is  that 
parol  contracts  of  Insurance  are  valid,  unless 
expressly  prohibited  by  statute.  The  rule 
thus  aimounced  in  this  state  is  In  harmony 
with  and  amply  supported  by  the  great 
weight  of  modern  authority.  In  16  Am.  & 
E:ng.  Shicy.  Law  (2d  Bd.)  852,  it  Is  said :  The 
contract  is  sometimes  evidenced  by  a  bind- 
ing slip  signed  by  the  insurer's  agent  or  by 
a  memorandum  In  his  record  book,  but  neith- 
er tbe  statute  of  frauds  nor  public  policy 
requires  it  to  be  In  writing,  and  It  Is  equally 
valid  If  made  orally.'  Decisions  from  the 
Supreme  Court  of  the  United  States,  and 
from  the  Suiireme  Courts  of  Alabama,  Illi- 
nois, Indiana,  Iowa,  Kansas,  Matue,  Massa- 
chusetts, Minnesota,  Missouri,  N^raska.  New 
XoriE,  Ohi<^  Oregon,  Pennsylvania,  Sooth 
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GAiolina,  and  Wisconsin  are  dted  In  the  note 
to  the  text  sustalnlns  that  doctrine." 

The  Btatnte  there  considered  referred  to 
the  power  of  the  agent  to  bond  the  corpon- 
ti<Hi  by  parol  contract,  tonchlng  its  goienil 
hn^ess,  and  It  was  not  and  conld  not  have 
been  the  Intratlon  of  the  Legislature  to  have 
repealed  the  statute  of  frauds,  which  re- 
quires the  authority  of  the  agent  to  he  In 
writing,  by  enacting  said  section  974,  for 
the  <ATion8  reason  that  the  former  amend- 
ment was  enacted  long  after  the  passage  of 
section  974. 

In  our  oplnl<m  the  rule  announced  In  the 
Donoran  Case  is  unsound,  and  should  not 
be  followed.  We  are  therefore  of  the  opin- 
ion that  the  contract  authorizing  Mittleberg 
to  sell  the  land  In  Question  to  appellants  was 
invalid,  for  the  reason  that  it  wai^  not  In 
writing,  as  required  by  section  S418  of  the 
statute  of  frauds.  That  being  trae,  we 
must  bold  that  tba  action  of  the  trial  court 
in  sustaining  the  donnrrar  to  the  evidence 
was  proper. 

2.  It  is  Anally  insisted  by  counsel  for  ap- 
pdlants  that,  even  though  the  contract  sued 
on  was  invalid  for  violating  the  statute  of 
frauds,  still  the  ju^^ent  should  be  re- 
versed, for  the  reason  that  it  was  subsequent- 
ly ratified  by  Forbes.  This  inslstoice  Is 
predicated  upon  the  evidence  which  tended 
to  show  that  after  Mittleberg  had  signed 
the  contract  sued  on  he  r^rted  that  fact 
to  Foxhes,  who  assented  orally  thereto  over 
the  phone.  Ordinarily  it  would  not  be  cop- 
tended  that  Uie  oral  approval  of  a  ctmtract 
by  one  membw  of  the  committee  would  con- 
stitute a  ratification  thereof  by  the  comml& 
tee  itself;  but  In  this  case  counsel  for  ap^ 
pellants  contend  that  such  approi^I  by 
Forbes  did  amount  to  such  a  ratification  by 
the  committee,  for  the  reason  that  with  Its 
knowledge  and  consent  he  had  practically 
acted  for  it  in  all  business  transactions  which 
had  come  before  it  for  the  last  IS  or  20 
years. 

Conceding  that  Forbes  had  so  acted  for 
the  committee  during  that  period.  atlU  It  la 
not  contended  that  prior  to  this  transaction 
appellants  ever  had  any  business  dealings 
with  him  while  so  acting,  or  that  they  ever 
heard  of  that  custom ;  consequently  they 
could  not  have  been  misled  thereby,  nor  on 
that  account  have  been  induced  to  have  en- 
tered Into  the  contract  sued  on.  But,  upon 
the  contrary,  whatever  may  have  been  the 
practice  in  that  r^ard,  when  we  come  to 
consider  the  concrete  case  before  us,  the 
record  conduslvely  shows  from  start  to  fin- 
ish that  Forbes  did  not  pretend  to  act  for 
the  committee,  but  the  committee  acted  for 
ItatAtf  and  that  whenever  Forbes  undertook 
to  act  for  it,  he  Invariably  provided  that 
bis  action  should  be  subject  to  the  approval 
of  the  committee.  Clearly,  the  committee 
had  the  right  to  abrogate  the  custom  and  as- 
sume its  lfi«al  functions,  as  was  done  In 
this  casC^  especially  when  no  innocent  per- 


son was  Injured  thereby.  Forbes,  upon  be- 
ing notified  of  the  sale  over  the  phone  by 
Mittleberg,  wrote  to  Mrs.  Stl(^^,  the  pres- 
ident of  the  board  of  managers,  noticing 
her  and  the  board  of  the  pt^eadsd  contract 
of  sale  to  appellants. 

At  the  time  of  the  reception  of  this  no- 
tice^ another  offer  was  reported  and  submit- 
ted to  the  board  to  purchase  30  acres  of  the 
land  for  $250  per  acre.  The  only  action 
taken  by  the  board  of  managers  regarding 
the  notice  given  was  that  "the  secretery 
and  treasurer  were  appointed  a  committee 
to  Investigate  the  matter,  as  it  was  the  nnl- 
voval  opinion  that  the  land  was  worth 
more."  Forbes  was  advised  of  this  action 
of  the  board,  and  Inquiry  was  made  of  him 
"If  the  sale  you  are  arranging  had  gone  too 
far  to  recall  and  give  preference  to  the  offer 
of  $250  an  acre.** 

Counsel  for  appellants  contend  that  this 
action  of  the  board  of  managers  also  amount- 
ed to  a  ratUtcation  ct  the  sale  made  by  Mit 
tleberg. 

That  action  of  the  boards  instead  of  evino 
bag  an  Intention  or  desire  to  adopt  or  ratify 
the  sale  made  to  aH)ellants,  dearly  indi- 
cates a  disapproval  and  a  repudiation  of 
Forbes'  oral  approval  of  the  sale,  unless  "it 
had  gone  too  far  to  recall."  Independent  of 
this  disapproval,  ratification  presupposes  full 
knowledge  of  the  facts,  whidi  Is  wholly 
wanting  In  this  case.  Clearly  the  board  of 
managers  was  laboring  under  the  mistaken 
belief  created  by  Forbes'  letter  that  the  pre- 
tended contract  of  sale  was  "the  action  of 
the  committee,"  exercised  under  the  authori- 
ty of  the  resolution  adopted  by  the  board  No- 
vember 20,  1905,  heretofore  copied  in  the 
stetement  of  the  case.  The  authority  con- 
ferred upon  the  committee  by  that  resolu- 
tion was  one  of  confidence  and  trust,  and 
could  not  be  delegated  by  it  to  Forbes  or 
Mittleberg  without  the  consent  of  the  re- 
spondent, which  was  never  obtained. 

Judging  ftom  the  character  of  the  power 
conferred  upon  the  committee  by  that  reso- 
lution, there  can  be  no  doubt  but  what  the 
board  of  managers,  in  the  language  of  the 
counsel  for  respondent,  "would  have  prompt- 
ly disapproved  the  contract  had  they  known 
that  it  represented  the  unauthorized  action 
of  Forbes  and  Mittleberg,  instead  of  the  ac- 
tion of  the  committee.  This  entire  record 
fails  to  show  a  ratification  of  the  pretended 
sale  of  this  land  for  $7,250  by  either  tbe  ad- 
visory and  investment  committee  or  the  board 
of  lady  managers,  which  the  contract  sued 
on  expressly  provided  for. 

But,  conceding  that  the  pretended  sale  for 
$7,250  was  ratified  by  either  tbe  committee 
or  the  board  of  managers,  or  both,  yet  the 
record  discloses  the  fact  that  Forbes  on  bis 
Individual  responsibility  changed  the  terms 
of  the  contract  from  $7,250,  cash,  to  $5,250, 
cash,  and  the  remaining  $2,000  on  time,  and 
to  be  secured  by  deed  of  trust  on  the  prop- 
erty sold.    This  alteration  of  tbe  contract 
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was  neither  authorized,  ratified,  nor  report- 
ed to  the  advisory  and  InTestmeat  commit- 
tee or  to  the  board  of  managers. 

Viewing  this  case  in  the  light  of  the  statr 
nte  of  frands,  or  under  the  doctrine  of  rati- 
fication, we  have  no  hesitancy  in  saying  that 
appellants  wholly  failed  to  make  out  a  case. 
Wblle  in  equitable  proceedings  the  practice 
to  give  and  refuse  demurrers  to  the  evidence 
does  not  exist,  still  in  the  case  at  bar  no 
injustice  to  appellants  has  been  shown  or 
suggested  by  the  trial  court  for  having  re- 
sorted to  that  course  of  procedure. 

Having  discovered  no  reversible  error  in 
the  record,  the  judgment  of  the  circuit  court 
should  be  affirmed.  It  is  so  ordered.  All 
concur. 

STATD  ex  id.  BSIEJ<  t.  TATBS  et  aL 
(Snprsme  Gonrt  at  IflsBoari.   Division  No.  1. 
Nov.  80;  10ia) 

1.  Limitation  or  Aoixonb  (I  33*)  —  State 
Hospital  —  LiABiurr  on  ^I^EABnBXB's 
Bond— LuaTATiOH. 

Bev.  St.  1909.  f  18B0,  piovUiiig  that  an  ac- 
tion "anlnst  a  sheriflf,  coroner  or  other  officer" 
on  a  liability  incurred  in  bis  official  capacity 
shall  be  commenced  within  three  years,  is  ap- 
plicable to  the  liability  of  sureties  on  the  bond 
of  the  treasurer  of  a  state  boepital;  the  doc- 
trine ejnsdem  generis  not  applying  to  prevent 
snch  interpretation. 

[Bd.  Note. — For  other  cases,  see  lamitation  o'' 
Actions,  Cent.  Dig.  H  140-150 ;  Dea  Dig.  8  33.*] 

2.  Fbincipax<  Ann  Sttbxtt  (|  BO*)— Natueb 
or  IdABiuTr— SinicT  OonarauoixoH. 

The  obligation  of  a  surety  on  a  contract  of 
suretyship,  whidi  is  unamUgnons  In  its  terms, 
is  to  be  strictly  cooatroed,  and  la  not  to  be  ex- 
tended by  implication. 

[Dd.  Note^Fbr  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  H  lO^OSi^;  Dec  Dig. 
{  50.*] 

3.  LnoTATion  of  Aonons  (i  0*)— Gonsnuc- 
noH  or  LDnTATEon  Law. 

Statutes  of  limitation  are  favored,  and  are 
to  be  liberally  construed. 

[EA.  Note.— For  other  cases,  see  Iiimitation  of 
AcUons,  Cent.  Dig.  H  13-16 ;  Dec.  Dig.  |  5.*] 

4.  Appeal  AnD  Bbbob  ({  1018*)— Bevibw— 
FIKDIN08  or  Betebeb. 

Findings  of  fact  by  a  referee  in  a  law  case 
ate  in  the  nature  of  a  special  verdict,  and  an 
appellate  court  will  not  weigh  the  evidence  on 
which  they  are  based,  if  such  evidence  Is  of  a 
substantia]  nature. 

[Bd.  Note.— For  other  casei  Appeal  and 
Error,  Cent  Dig.  H  400d^;  Dec.  Dig.  f 
101&*] 

6.  Appeal  Ann  Ebbob  1018*)— Beview— 

FiNDinas  or  Rbfebee. 

In  an  action  on  the  bond  of  a  treasurer 
a  state  hospital,  held,  that  a  finding  of  a  referee 
that  the  board  of  managers  of  the  hospita]  were 
guilty  of  Budi  negligence  In  falling  to  discover 
the  defalcation  of  fine  treasurer  as  to  preclude' 
the  state  from  claiming  that  the  concealment  by 
the  treasurer  of  the  defalcation  prevented  the 
running  of  the  statute  of  limitations  as  to  an 
action  on  the  bond  was  supported  by  sacb  sub- 
stantial evidence  that  such  finding  would  not 
be  disturbed  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4006,  4007;  Dee.  Dig.  § 

loia*] 


6^  DnaTATion  or  Acnons  d  104*)— "Fraud- 
ULEnr  ConcXAUCEHT"  or  Caubb  or  Ao- 

noN. 

The  "fraudulent  concealment"  avoiding  the 
running  of  the  statute  <^  limitations  mnst  go 
beyond  mere  sUmig^  and  must  be  sunetblnc 
actually  dme  or  said  wUeb  is  diiectly  intoidea 

to  prevent  discovery. 

[Ed.  Note.— For  other  cases,  see  Limitation  at 
Actions.  Cent  Dig.  H  5U-«18;  Dec.  Dig.  | 
104.* 

For  other  deflnitt<m%  see  Words  and  Phrases, 

VOL  3,  p.  2058;  voLTs,  7666.] 

7.  IfluiTATion  or  Acnom  (|  192*)— Pleao- 
•  ino— Mattebs  Avoioino  Bab  or  Statute. 

A  party  relying  on  fraud  and  concealment 
preventing  the  bar  of  the  statute  of  limitation 
must  plead  and  prove  soeh  fraud  and  conceal- 
ment. 

[Ed.  Note^For  otJwr  cases,  see  UmltatUiB  of 
Actions,  Cent  Dig.  H  6B0-TO2;  Dee.  Dig.  1 
102.*] 

8.  ApPEAI.  ANO  EfBBOB  (M  171*)— AoHKBIire  TO 
PLEADXnOS  AS  CoNSTBCED  BeLOW. 

Where  tfae  parties  tHed  the  case  below  on 
the  theory  that  the  pleadings  were  broad  enongh 
to  raise  the  issues  of  fraudulent  concealments 
and  due  diligence  as  aiffecting.tbe  running  of  the 
stattite  of  limltationa,  the  appellate  court  will 
proceed  on  the  same  theory. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Erro^  Cent  Dig.  U  1056-1061;  Dste.  Dig.  | 

Appeal  from  Circuit  Court,  Callaway  Comt- 
t7;  Alex.  H.  Waller,  Judge. 

Action  try  the  State,  on  the  relation  of  J. 
P.  Bell,  Treamrw  of  State  Hospital  No.  1. 
against  Martin  Tatea  and  others.  From  a 
Judgment  for  defendants,  plalntlflr  appeals. 
Affirmed. 

E.  W.  Major,  At^.  Oca.  (Sorth  T.  Gentry, 
of  counsel),  for  appellant  Harris  ft  ^7 
and  W.  M.  Williams,  for  respondents. 

IiAMM,  P.  J.  The  state  sues  la  the  circnit 
court  of  Callaway  at  the  relation  and  to  the 
use  of  Bell,  treasurer  of  State  Hospital  No. 
1,  on  August  6,  1005,  on  the  bond  of  an  ab- 
sconding ex-treasurer,  Thomas,  to  recover 
17,721.06  alleged  to  have  beea  wrongtnlly 
converted  by  him  to  his  own  use  of  the  mon- 
eys of  the  hOQtital  in  his  hands.  Defendants 
are  Thomas'  sureties  on  his  official  bond  in 
the  penal  sum  of  $24,000.  dated  April  18, 
1897,  the  condition  of  the  bond  running: 
"Whereas,  the  said  William  D  Thomas  was, 
on  the  12th  day  of  April,  1807,  duly  appoint- 
ed to  the  office  of  treasurer  of  the  State  Lun- 
atic Aaylam  No.  1,  at  Fulton  (Missouri),  and 
has  been  duly  commissioned.  Now,  there* 
fore,  If  the  said  William  D.  Thomas  ahall 
fiiitbfully  perform  all  the  dnties  of  said  of- 
fice, shall  faithfully  pay  over  and  account 
for  all  monej^  property  and  Effects  that  may 
come  into  bis  possession  as  sneb  officer,  then 
this  obllgatltm  to  be  void,  otherwise  to  re- 
main In  full  force  and  effect"  The  breactaea 
are  that  Thomas,  at  divers  times  from  April 
17,  1897,  to  March  17,  1809.  collected  mon- 
eys due  said  hospital  from  various  sovrces, 
aggregating  said  sum,  which  he  failed  to  re> 
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port  to  Its  board  of  manageA  or  the  State 
Auditor,  an^  failed  to  pay  Into  tbe  state 
treasury  or  otherwise  lawfully  account  for. 
Jadgment  was  asked  for  the  penalty  of  the 
bond  with  award  of  execution  for  $7,721.06 
damages.  Ttxe  sureties'  answer  was  a  g&i- 
eral  denial,  pins  a  plea  of  the  three  years' 
statute  of  Umltatlona.  Section  1890,  Rev.  St 
1909. 

Sent  to  a  referee,  E.  W.  Hlston.  Esq.,  of 
the  Bonne  bar,  the  order  of  reference  gave 
him  power  tto  take  evidence,  try  and  dedde 
the  law  and  the  fact,  and  make  report  there- 
of.^ At  a  certain  time  (bavtug  duly  Qoall- 
fled  and  heard  the  case)  be  made  report,  ac- 
companied by  the  evidence  taken.  Among 
his  findings,  one  was  that  Thomas  received 
and  appropriated  to  his  own  use  several  thou- 
sand dollars  of  the  funds  of  the  hospital— 
his  defftlcaticni  divided  between  1897  and 
1808b  Further,  that  the  board  of  managers 
did  not  exercise  ordinary  care  "In  examin- 
ing the  accounts  and  settlements  of  W.  D. 
TlMMnas  AS  treasurer  of  said  asylum,  and 
that  by  the  exercise  of  ordinary  care  in  the 
examination  of  such  accounts,  and  in  com- 
paring the  same  with  the  books  of  the  secre- 
tary and  the  treasurer's  duplicate  receipts 
on  file  with  him,  such  board  of  managers 
could  have  discovered  many  of  the  dlscrep- 
andea  in  tlie  treasurer's  accounts,  and  that 
he  was  not  reporting  and  accounting  for  all 
funds  rec^ved."  In  craicluslons  of  law  on 
that  finding  of  fact  the  referee  r^rted,  in- 
ter alia,  that:  'The  action  Is  barred  by  the 
three-year  statute  of  limitations."  The  At- 
torney Oeneral  ai^eared  ex  officio,  and  Join- 
ed In  exceptions  to  the  r^rt,  amoi«  them, 
the  following: 

«^6)  The  referee  erred  In  finding  that  the 
plaintifTH  caose  of  action  Is  barred  by  the 
statute  of  UmltaUouB.   •   •   • " 

"(S^  The  referee  erred  in  finding  that  the 
board  et  managers  of  State  Lunatic  Asylum 
No.  1,  at  Fulton  could  have  discovered  many 
of  the  dlscr^iancies  In  the  accounts  of  W. 
D.  Thomas,  treasurer  as  aforesaid,  by  the 
ttcerdse  of  ordinary  care. 

"(9)  The  referee  erred  In  finding  that  the 
tellure  of  the  board  of  managers  of  State 
liunatlc  Asylum  No.  1  at  Fulton,  to  discover 
the  discrepancies  aforesaid,  did  not  arrest 
the  running  of  the  statute  of  limitations." 

The  CTceptlons  were  overruled,  the  report 
was  approved  and  confirmed,  Judgment  for 
defendants  following.  On  due  steps,  the  cause 
comes  hen  on  the  state's  appeal.  We  put 
aside  all  aceptlons  to  the  referee's  report, 
save  the  above,  because  our  learned  Attorney 
General  and  his  learned  co-counsel  (as  we 
read  the  state's  brief)  hang  the  case  on  ap- 
peal on- a  single  thread,  viz..  the  finding  re- 
lating to  the  statute  of  limitations  and  on  er- 
ror bdow  in  the  ruling  thereon.  This  ellm- 
inates  several  exceptions,  for  example: 

There  was  an  admission  made  that  oo 
IfanA  10,  1896,  the  board  of  hospital  man- 
agers anmded  their  by-laws  so  that  the 


term  of  office  of  the  treasurer  became  one 
year  Instead  of  two  as  theretofore.  Thomas, 
first  elected  In  April,  1897,  was  elected  for 
another  term  of  one  year  on  May  10,  1898. 
There  was  no  evidence  showing  a  new  bond 
given  for  the  second  term.  On  such  record 
the  referee  found,  as  a  conclusion  of  law, 
that  the  bond  in  suit  did  not  cover  d^alca- 
tions  during  the  second  term.  For  defend- 
ants It  is  argued  that  such  conclusion  was 
sound.  But,  as  we  see  It,  the  case  breaks 
on  a  vital  point  before  that  one  is  reached 
in  logical  order.  So  contention  was  made 
that  the  general  language  of  the  petition  did 
not  properly  allege  breaches  of  the  bond. 
The  learned  referee  so  found.  The  point  Is 
elaborately  briefed  by  defendants'  counsel* 
but,  however  inviting  tbe  field.  Its  explora- 
tion will  not  be  attempted  In  this  cose,  but 
the  question  will  be  reserved  to  be  determin- 
ed In  some  case  hinging  on  the  proposition. 

Attending  to  the  main  question  anent  the 
statute  of  limitations,  we  all  agree  it  was 
w^l  ruled  below.  Because: 

(a)  Section  1890,  Rev.  St  1909,  ordains  that 
an  action  "against  a  sherlft,  coroner  or  oth- 
er officer,  upon  a  liability  Incurred  by  the 
doing  of  an  act  In  his  official  capacity  and 
In  virtue  of  bis  office,  or  by  the  (miisslon  of 
an  official  duty,  Including  the  nonpayment 
of  money  collected  upon  an  execution  or  oth- 
erwise," shall  be  commenced  within  three 
years.  This  section  announce  the  rule  of 
limitations  applicable  to  Thomas*  sureties. 
Its  exposition  in  State  ex  rel.  v.  Harter,  188 
Mo.,  loc.  dt  628,  87  S.  W.  941.  et  seq.,  re- 
moves the  qnestion  from  the  realm  of  debate 
by  holding  that  the  doctrine  of  ejusdem  gen- 
erls  does  not  apply  to  "other  officer,"  and 
that  such  term  was  broad  enot^h  to  include 
all  persons  measuring  up  to  tbe  definition  of 
a  statutory  officer— in  that  case  the  treasurer 
of  a  school  board.  Omfessedly,  Gliomas  was 
Budi  penon. 

(b)  Assuming  a  given  contract  of  surety- 
ship Is  unambignons,  tlun  tbe  obligation  of 
the  surety  Is  strlctlsahnl  Juris.  His  llabUlty 
may  not  be  stretched  by  Implication. 

,  Not  only  so,  but  statutes  of  limitations  are 
favored  In  modem  law  and  are  liberally  con- 
strued to  further  tbelr  braeficent  purpose 
Wetmore  r.  Groudi,.  188  Mo.,  loa  clt.  662, 
87  S.  W.  954.  et  seq.;  Shelby  County  v. 
Bragg,  135  Mo.,  loc  clt  800;  36  8.  W.  600. 
Says  Mr.  Justice  Swayne  In  Wood  v.  Carpen- 
ter, 101  V.  S.,  loc.  clt  139.  25  U  Ed.  807, 
speaking  for  Uie  whole  court:  "Statutes  of 
limitation  are  vital  to  the  welfare  of  society 
and  are  favored  in  the  law.  Tliey  are  found 
and  approved  in  all  systems  of  enlightened 
jurisprudence.  Tbey  promote  repose  by  giv- 
ing security'  and  stability  to  human  alTairs. 
An  Important  public  policy  lies  at  their  foun- 
dation. They  stimulate  to  activity  and  pun- 
ish negligence.  While  time  Is  constantly  de- 
stroying the  evidence  of  rights,  tb^  supply 
its  place  by  a  presumption  which  renders 
proof  unnecessary.    Mere  delay,  extending 


Digitized  by 


Google 


674 


182  SOUTHWESTERN  BBFORTEB. 


to  the  limit  preticribed,  Is  Its^  a  concluBiTe 
bar.  The  bane  and  antidote  go  together." 

(c)  Keeping  In  mini  paragraphs  (a)  and 
(b),  we  come  to  a  closer  view  of  the  caBe, 
tIs.:  There  Is  a  main  exertion  to  the  run- 
ning of  the  statute.  If  there  be  frandnl^t 
concealmaits — "any  ImpropOT  act?* — prevent- 
ing the  discovery  of  the  facts  constltutiDg 
the  cause  of  action  by  the  exercise  of  due 
diligence,  then  the  statute  does  not  begin  to 
run  until  the  fraud  la  discovered,  and  the 
facts  constituting  the  cause  of  action,  thereto- 
fore concealed  by  the  fraud  and  Impropa 
acts,  come  to  light  This  iod^>endent  equi- 
table principle  of  use  In  the  admlnlstratlou  of 
the  law  of  limitations  is  somewhat  shadow- 
ed forth  In  B6T.  St  1909.  {  1905,  reading;  "If 
any  person,  by  abscondh^  or  Mmcealing  him- 
self, or  by  any  other  Improper  act,  prevent 
the  commencement  of  an  action,  such  action 
may  be  commenced  within  the  time  herein 
limited,  after  the  commencement  of  such  ac- 
tion shall  have  ceased  to  be  prevented."  See 
section  1889,  Bev.  St  1900,  where  the  same 
idea  Is  expressed  as  controlling  actions  for 
fraud. 

The  case  Is  submitted  on  the  tiieory  the 
three  years'  statute  ran,  unless  the  state 
brings  Itself  within  the  above  exception;  for 
It  appears  without  any  dispute  that  the  mon- 
eys converted  came  into  Thomas'  official 
hands,  and  were  misappropriated  by  him 
(that  is,  the  cause  of  action  accrued)  more 
than  three  years  before  the  commencement  of 
the  action.  On  this  phase  of  the  case  de- 
fendants contend  there  was  no  diligence  used 
to  discover  the  defalcation.  Contra,  the  state 
contends  that  discovery  was  prevented  by 
the  improper  acts  and  fraudulent  conceal- 
ments of  Thomas,  and  that  the  board  of  man- 
agers of  Hospital  No.  1,  were  diligent  In  the 
premises.  The  referee  found  a  lade  of  dil- 
igence. From  that  finding,  as  a  postulate,  he 
drew  the  conclusion  that  the  three  years' 
statute  was  a  bar.  His  conclusion  is  sound 
If  his  premises  be  sound.  Therefore,  we  have 
nothing  to  do  but  to  see  If  there  was  sup- 
stantlal  evidence  showing  a  lack  of  dlllgenc& 
This,  because  (whatever  the  rule  in  equitjy) 
the  finding  of  fact  by  a  referee  in  a  law  case 
fills  the  oflice  of  a  special  verdict,  and  must 
be  judged  of  by  the  rules  pertaining  to  ver- 
dicts. Hence,  if  there  is  substantial  evi- 
dence to  8iq>port  the  finding,  an  aj^^late 
court  wUl  no  more  meddle  with  tbe  weight 
of  it  than  with  the  weight  of  the  evidence 
in  a  Jury  trial.  Thus  In  McGregw  t.  Con- 
stmctlon  Co..  188  Mo.,  loa  clt  621,  87  S.  W. 
D83.  It  was  said:  "The  findings  of  fact  by 
a  referee  In  a  case  at  law  stand  upon  the 
same  footing.  In  an  appellate  court,  as  the 
verdict  of  a  jury.  It  la  not  the  practice  of 
this  court  to  review  a  finding  of  fact  by  a 
referee  or  jury  in  an  action  at  law.  This 
court  looks  to  the  facts,  in  such  a  case,  only 
far  enou^  to  ascatain  whether  there  is  any 
substantial  testimony  to  support  the  finding, 
and  where  sudi  Is  the  case  it  does  not  Intra- 


fere  with  a  finding  of  fact"  The  McOr^or 
.Case  but  announces  a  settled  doctrine,  need- 
ing no  new  exposition.  See,  for  example, 
Vogt  T.  Bntler,  106  Mo.  479,  16  S.  W.  612; 
BlBseU  T.  Warde,  129  Mo.  489,  SI  a  W.  928; 
Dunlap  T.  Elks  Social  Club,  2S  Mo.  App.  180. 
and  cases  cited;  Grocery  Co.  v.  Fidelity  & 
Guaranty  Co.,  130  Mo.  App.  421,  HO  8.  W. 
29,  and  cases  dted. 

Attending  to  the  testimony,  we  shall  not 
cumber  the  opinion  with  It  It  tends  to  show 
that  Thomas  from  month  to  month  report- 
ed his  pretended  rec^pts  and  dlabureements 
to  the  board  of  managers,  transcribing  the 
account  from  bis  own  books  as  treasurer, 
and  presenting  receipts  tvom  the  State  Treas- 
urer showing  he  had  deposited  with  that  of- 
ficial sudi  moneys  as  bis  ovm  report  and 
books  showed  he  bad  received.  The  board 
of  managers  accepted  his  report  as  true,  and» 
finding  the  receipts  of  the  State  Treararer 
to  agree  with  the  amounts  r^rted  by  Thom- 
as, looked  no  further,  and  allowed  Thom- 
as' peculations  to  continue  syatematlcaUy 
during  1897  and  1898.  Their  excuse  for  this 
was  that  they  had  implicit  confidwce  in  his 
Int^lty,  and  took  no  st^  to  dwdc  bit 
accounts  to  see  if  he  had  diarged  himself 
with  all  funds  coming  into  his  hands.  At 
that  very  time  facts  and  docoments  (dupli- 
cate recd^ts)  showing  systematic  and  heavy 
steeling  were  spread  on  the  very  books  of 
the  hospital,  and  were  in  Its  flies,  subject 
to  their  command  for  Inspectlm  and  nee. 
Tiieix  bookke^r  kc{it  a  set  of  txxdcs  as  did 
the  treasurer.  This  bookkeeper  was  secre- 
tary of  the  board  and  attended  its  meetings. 
It  was  the  duty  of  the  snperlnt^ident  of  the 
hospital  to  be  present  at  the  meetings  of  the 
board  of  managers  and  to  make  reports  to 
the  board.  The  books  kept  1^  the  bookkeep- 
er show  that  Thomas  had  received  from 
time  to  time  many  thousand  dollars  he  was. 
In  some  Instances,  not  accounting  for,  and. 
In  others,  was  accounting  for  long  after  their 
receipt  The  superintendent,  under  the  evi- 
dence, as  well  as  the  bookkeeper  and  ex  -of- 
fldo  secretary  of  the  board,  had  handled 
most  of  the  warrants,  checks,  and  drafts 
evid^dng  the  moneys  stolen,  and,  as  said, 
these  amounts  appeared  on  the  books  of  tb» 
bookkeeper,  and  yet  neither  the  boaiUMepa 
nor  tlie  snperlnt^dent  were  asked  to  tatTes- 
tigate  the  state  of  Thomas'  acconnta  as 
spread  on  the  bookkeeper's  books,  nor  dlA 
the  board  Investigate  the  bookkewer's  books 
and  compare  them  'with  Tboma^  to  see  If 
they  tallied. 

It  Is  the  duty  of  the  stynrtntendoit  to  COO" 
stanfly  reside  In  the  taospttaL  Ber.  St  1800^ 
I  4S4»  (Ann.  St  1806,  p.  200(9.  The  treas- 
urer is  an  officer  of  the  hospital,  bat  need 
not  reside  therein.  Id.  Btf ore  entering 
on  his  -duties,  the  soperlntatdait  makes  oath 
«that  be  wlU  diligently,  faltbfnUy  and  Im- 
partially dlsdiarge  aB  the  duties  reqnired 
of  him  by  law."  Bev.  St  1899;  |  485L  It 
Is  made  the  dntr  of  tlie  auperintendsBt  ta 
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see  to  It  tbat  tbe  treasurer  falthfoUj  and 
diligently  dlBcharges  hla  dntlea.  Ber.  Bt. 
1890,  i  48&&.  Other  provisions  of  the  statute 
(artide  1.  c.  72,  Rev.  St  1899)  contemnlate 
that  the  superintendent,  who  is  the  ranUng 
executive  bead  of  the  hospital,  should  ex^ 
else  active  supervision  over  the  accounts. 
Turning  to  article  1,  c.  118,  Eev.  St  1899 
(Ann.  St  1906,  p.  3676),  we  see  that  the  hoard 
of  managers  severally  take  an  oath  of  office 
requiring  each  to  attend  t&e  meetings  of  the 
board,  and  "faithfully  guard  the  Interest 
and  WBlfare  of  the  inmates,  •  •  •  and 
will  protect  the  state  against  any  extrava- 
gant or  corrupt  use  of  the  state's  money  or 
'  IH-operty.   •   •  Section  7702.    In  sec- 

tion 7703,  the  bookke^r  Is  made  the  secre- 
tary of  the  board.  By  section  7709,  U  is 
made  the  duty  of  tbe  board,  through  Its  prop- 
er officers  to  report  to  the  General  Assembly, 
under  oath,  not  only  dlsbursMnents,  but  the 
amounts  received  from  the  state  and  otb^ 
sources  for  the  maintenRnce  of  the  hospital. 
By  section  7807  (page  3710),  it  is  made  un- 
lawful for  the  superintendent  to  receive  any 
person  as  an  inmate,  unless  the  sum  requir- 
ed by  law  for  the  snpi^ort  of  su<A  inmate 
has  been  paid  into  its  treasury,  thereby  show- 
ing that  the  superintendent  has  an  active 
duty  to  pwform  In  that  behalf. 

l^e  statutory  scheme  for  the  management 
of  the  hospital  shows  In  its  entirety  that  its 
board  act.  Inter  alia,  as  auditors,  and  dili- 
gence In  that  behalf  is  but  a  main  part  and 
parcel  of  the  very  body  of  their  duties.  If 
suc^  board  is  to  complacently  assume  that 
its  treasurer  Is  competent  and  honest,  and 
la  to  assume,  without  looking  or  Inquiring 
elsewhere  than  In  his  own  books,  that  his 
accounts  are  true,  then  the  board  Is  a  mere 
ornamental  appendage  with  prefunctory  du- 
ties, and  Its  supervision  and  management 
are  idle  formulas  pertaining  to  the  surface 
(and  missing  the  heart)  of  the  matter.  Noth- 
ing is  so  productive  of  integrity  and  care 
as  the  knowledge  on  the  part  of  an  officer 
that  his  official  acts  in  handling  public  funds 
passes  under  the  vigilant  scrutinizing,  and 
impartial  eye  of  an  efficient  and  intelligent 
board  of  management.  To  the  contrary, 
nothing  is  so  conducive  to  slovenliness,  in- 
efficiency, and  dishonesty  as  that  a  board  of 
managers,  with  eyes  blinded  with  conven- 
tional confidence  in  Its  officers,  assume  as 
true  the  very  thing  they  were  appointed  to 
seek  out  and  determine,  viz.,  that  their  treas- 
urer's books  tell  the  whole  truth  about  the 
receipt  of  public  moneys.  Those  who  sign 
bonds,  as  sureties  for  treasurers,  sign  them 
In  the  assurance  that  superintendents  and 
boards  of  managers  will  pOTform  tbe  duties 
cast  upon  them  by  the  law. 

In  Shelby  County  v.  Bragg,  supra,  Bragg, 
as  drcnlt  clerk,  made  his  quarterly  and  an- 
nual statements  under  oath  to  the  county 
court  of  the  fees  received  by  virtue  of  his 
offlotb  Then  npoxtB  were  awrored  as  setr 


tlements.  Subsequent  Investigation  showed 
that  he  had  not  ret>orted  certain  fees.  In 
a  suit  to  recover,  the  statute  of  limitations 
was  successfully  Interpraed  as  a  defense. 
The  county  appealed,  and  the  judgment  was 
affirmed.  Speaking  to  the  point  (we  think 
decisive  of  the  case  at  bar),  Macfarlane,  J., 
with  the  concurrence  of  his  brethren,  said: 
"The  question  is  whether  the  statements 
made  by  defendant  were  such  fraudulent 
concealments  of  the  facts,  as  delayed  Qie  op- 
eration of  the  statute  until  a  discovery  of 
the  truth.  The  question  la  not  whether  £be 
county,  or  Its  agent,  the  county  court  was 
merely  Ignorant  of  the  facts  constituting  the 
cause  of  action.  Such  ignorance  will  not 
suspend  the  operation  of  the  statute  unless 
it  can  be  properly  attributed  to  the  fraudu- 
lent concealment  of  the  facts  by  def^dant 
Wells  v.  Halpln,  69  Mo.  97 ;  Garrett  t.  Conk- 
llu,  52  Mo.  App.  Cu9,  and  cases  cited;  Fo- 
ley T.  Jones,  62  Mo.  64.  Tt  cannot  be  said 
that  tifte  evidence  of  the  facts  constituting 
plaintiff's  cause  of  action  was  concealed  or 
su[4>re8sed.  -The  evidence  all  existed  upon 
the  official  books  and  records  of  the  office 
(^csn  to  the  examination  of  the  court  The 
expert  accountants  who  afterward  made  an 
examination  encountered  no  difficulties  In 
making  an  account  of  fees  collected.  They 
re[>orted  no  destruction  of  books,  Cft  the  sup- 
pression or  concealmoit  of  no  fact  which 
could  prevent  an  accurate  statement  being 
made.  It  is  Insisted  that  the  duty  of  this 
officer  and  his  relation  to  the  county  court 
was  Bucb  that  the  latter  had  the  right  to  re- 
ly implicitly  on  the  correctness  of  these  state- 
ments, and  that  making  a  statement  which 
did  not  fully  and  truthfully  account  for  all 
fees  collected  is  such  a  fraudulent  conceal- 
ment of  the  t&W^  as  would  delay  the  running 
of  the  statute.  But  tbe  county  court  Is  re- 
quired to  examine  the  statements  and  see 
that  they  are  correct  before  approving  them; 
it  was  not  intended  that  they  Ediould  acc^t 
as  true  any  statement  the  c^oer  should 
make.  The  evidence  by  which  the  truth 
could  have  been  ascertained  was  at  hand  and 
open  to  their  examination.  Indeed,  the  state- 
ments themselves  did  not  all  purport  to  be 
accurate.  They  do  not  pretend  to  give  an 
itemized  account  of  the  fees  collected  and 
from  whom.  Thej  virtually  refer  the  court 
to  the  records  of  the  officers  for  the  evidence. 
The  county  court  is  given  the  power  to  au- 
dit the  accounts  of  these  officers,  and  It  is 
made  their  duty  to  examine  statements  made 
by  them,  and.  If  necessary,  to  hear  the  evi- 
dence of  witnesses.  A  mere  examination  of 
tbe  Btatemeuta  Is  not  a  proper  performance 
of  their  duty.  They  should  see  that  the 
statements  are  correct  This  is  particular- 
ly so  when  the  stat^ents  on  their  face,  as 
in  this  case,  are  not  such  as  the  law  requires. 
It  cannot  be  said  that  the  county  court  was 
ignorant  of  facts  whidi  were  open  to  its  ex.- 
aminatton,  and  TViilch  It  mm  Urn  dntar  to 
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know."  A  case  nearly  In  point  as  on  all 
fonrs  Is  tbe  IMstrlct  TOTrnsblp  of  Boom«r  t. 
French,  40  Iowa,  001. 

Unless  tbe  doikrlna  of  the  Bragg  Oase  Is 
to  be  orertnmed  it  mtut  control  here.  We 
know  <tf  no  pntdtc  policy  or  principle  of  law 
demanding  tiie  case  be  orermled.  It  but 
proceeds  npon  trite  precepts  relating  to  neg- 
ligence (and  Its  converse,  doe  dlligmce  and 
cere)  viz.,  tbat  be  who  has  at  bis  disposal 
the  means  of  knowing  Is  bdd  to  know;  that 
he  who  shots  bis  eye  when  to  open  them  and 
look  is  to  see  la  held  to  see;  and  that,  where 
there  Is  a  daty  to  tise  dlUgmce,  those  fftcts 
which  diligence  will  discover  are  presumed 
to  be  known  under  tbe  law  of  notice.  One 
must  not  go  to  sle^  or  rest  oa  his  oon  where 
the  Issue  IS  negilgoice.  He  must  be  op  and 
doing,  for  the  law  t&nn  tbe  wakeful  and 
diligent  Adams  v.  Qomtm  (not  yet  (^dal- 
ly r^)orted}  129  S.  W.,  loc  cit  20.  In  speak- 
ing to  Qie  point'  of  whoi  a  cause  of  action, 
containing  an  element  of  fraud  and  conceal- 
ment, accrued,  Eailson,  In  State  ex  tA. 
T.  Hawkins,  108  Ua  App.,  loa  dt  26i  T7 
S.  W.  98.  said:  **Our  condmion  is  that  it  ac- 
crued when  plaintiff  discovered  the  fraud; 
or  when,  by  prop«  diligence  as  ui  ordinarily 
prudent  man,  be^  under  tbe  circumstances, 
should  have  discovered  it" 

In  Wood  V.  Carpenter,  101  U.  S.  185,  26 
Ed.  807,  supra,  many  cases  iUustratlng  Oie  ap- 
plication of  tbe  foregoing  precepts  are  review- 
ed, and  the  general  doctrine  is  announced  that 
a  party  to  avoid  the  bar  of  tbe  statute  on  ac- 
count of  fraud  must  aver  and  show  that  be 
used  due  diligence  to  detect  it;  that  if  be 
bad  means  of  dlscovwing  tbe  fraud,  he  would 
be  held  to  liave  known  it  The  frandfllait 
concealment  avoiding  tbe  nmnlng  of  the 
statute  must  go  beyond  libre  silence.  It 
must  be  something  actually  done  or  said  di- 
rectly intended  to  prevent  discovery—- some 
active  conduct  In  thwarting  Investigation. 
Smith  V.  Blackley,  106  Fa.  173,  47  AU.  966, 
68  L.  B.  A.  849.  In  Stone  v.  Brown,  116  Ind., 
loc.  cit  81,  18  N.  B.  394,  tbe  exposition  of 
the  nutter  was  as  follows:  "As  has  ottea 
been  declared,  ttie  statute  of  limitations  is 
a  statute  ot  repose,  and  in  order  to  bring  a 
case  within  the  section  above  referred  to, 
and  avoid  the  operation  of  tbe  statute^  some- 
thing more  than  silence,  or  mere  general  dec- 
larations or  speecbes,  tm  the  part  of  tbe  per> 
son  liable,  must  be  shown.  It  must  ^>ear 
that  some  trick  or  artifice  has  been  employ- 
ed to  prevent  inquiry  or  elude  investiga- 
tion, or  calculated  to  mislead  and  binder  tbe 
party  entitled  from  obtaining  Infonnation, 
by  the  use  of  ordinary  diligence,  that  a  right 
of  action  exists ;  or  U  must  appear  ttut  the 
facts  were  miucfiresented  to  or  concealed 
from  the  party,  by  some  positive  acts  dec> 
laratlons,  when  Inquiry  was  being  made  or 
information  sought  and  tbe  particular  acts 
of  concealment  or  misrepresentation  made 
most  be  set  out  In  tiie  pleading.  Beside,  'the 


drcnmstances  of  the  discovery  must  be  ful- 
ly stated  and  proved,  and  the  dday  whidi 
has  occurred  must  be  shown  to  be  oontfstent 
with  tiie  requisite  dUlgence.'  **  It  ought  not 
to  be  necessary  to  add  that  there  are  limita- 
tions to  the  doctrines  announced  above^  and 
that  they  are  subject  to  modification  in  cues 
involving  a  fldudary  relation.  Vigus  t. 
aBannon.  118  HI.  334,  8  N.  B.  778;  Fishor 
V.  TuUer,  122  Ind.  81,  28  N.  B.  628.  There 
behig  abundant  evidence  to  sustain  the  find- 
ing of  tbe  referee  on  the  lack  of  doe  dili- 
gence, his  legal  coDduslon  tbat  the  statote 
ban  the  acU(»i  follows  a>  a  seqtuncs. 

We  look  in  vain  In  the  ifleadings  abatract- 
ed  to  see  any  allegation  in  t2ie  petltlMi  or 
reply  bringing  the  case  within  the  exception 
preventing  tbe  statute's  running.  It  is  de- 
mentary  that  the  party  rdyixv  on  the  pres- 
ence aC  fraud  and  concealment  in  prevent- 
ing tbe  bar  of  the  statute  should  take  hlm- 
sdf  out  of  the  gaeral  rule  of  tiie  statnte 
and'bring  bimsdf  within  the  exception  by 
proper  averments  of  fiie^  to  be  followed  by 
proper  proof.  Wood  v.  Oarprater,  supra; 
Stone  Bnnro,  U6  Ind.  78,  18  N.  B.  882; 
Mather  v.  Bogers,  99  Iowa,  282,  68  N.  W. 
700;  Wood  on  LlmlUtlons  (8d  Bd.)  I  278: 
Callan  t.  Oallan,  176  Uo.,  loc;  dt  Sei,  74 
S.  W.  966,  But  it  seons  tbe  case  was  tried» 
nisi,  as  thongta  the  pleadings  were  tooad 
oiougfa  to  raise  the  Issues  of  fraudulent  con- 
cealment and  dne  diligence.  We  have,  there- 
fore, allowed  it  to  proceed  here  as  if  issues 
so  threshed  out  at  t^e  trial  wen  within  tbe 
porvlew  of  the  sleaAbogs. 

Let  the  judgment  be  affirmed.  All  concur. 


STATE)  ex  rel.  BELL*  r.  GRANT  et  al. 
(Supreme  Court  of  MisBOuri.    Division  No.  1. 
Not.  80,  1910.) 

Appeal  from  CSrcait  Court,  CSallaway  County ; 
Alex.  M.  Waller,  Jadgre. 

Action  by  the  State,  on  the  relation  of  J.  P. 
Bell,  Treasurer  of  State  Hospital  No.  1,  against 
R  W.  Grant  and  others.  Trom  a  Judtcment  for 
defendants,  plaintiff  appeals.  Affirmed. 

ESliott  W.  Major,  Atty.  Gen.  (North  T.  Gent- 
ry, of  counsel),  for  appellant  Harris  A  Hay 
and  W.  M.  Will  lams,  tor  respondents. 

liAMM,  P.  J.  In  March,  1899,  the  board  of 
managers  of  State  Hospital  No.  1  at  Fulton 
amenaed  their  by-laws  so  that  the  treasurer's 
term  of  office  was  made  two  years  instead  of 
one.  Presently,  one  W.  D.  Thomas  was  elected 
treasurer,  gave  bond  In  the  penal  sum  of  $30,- 
000  with  defendants  as  sureties,  which  bond  was 
approved  as  by  statnte  provided,  and  took 
charge  ot  the  office  of  treasurer  and  the  hoapital 
funds,  serving  ont  bis  offidal  term.  In  1906 
he  absconded,  a  defaulter,  and  from  that  to  this 
time  has  been  out  on  leg  bail,  a  fugitive  from 
Justice.    Afterwards,  in  an  examination 

of  hli  office  disdosed  that  of  a  series  of  pecu- 
lations covering  several  years;  aome  of  diem 
occurred  within  the  life  of  said  bond.  Thereat, 
on  August  190Q,  tbe  state,  to  the  use  of 
Bell,  treasurer,  sued  said  sureties  to  recover 
$114-61.67.  official  moneys  alleged  to  have  been 
reedved  and  ctmverted  by  bim  to  his  own  use 
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durioK  nM  teno,  praying  Jndgment  of  forteitare 
In  laTd  penal  sum  and  an  award  of  ezecntion 
for  damaees,  vix.,  aald  nou  amount  of  Thomas' 
malTersauons.  I>efendaat8  interposed  a  de- 
fease of  the  three-year  statute  of  limitations. 
Prof.  Hinton  was  appointed  referee,  and  (mnta- 
tis.  mutandia)  the  evidence  heard,  the  findiius 
of  (act  and  uie  concluBions  of  law  reported  oy 
him,  the  exceptions  to  his  report,  and  the  nu- 
ing  below  thereon  are  the  same  as  in  State  ez 
tel.  Bell  T.  Tates  et  al.  (jnst  handed  down,  qnod 
Tide)  132  S.  W.  672.  The  state  appeals,  here 
as  there,  from  a  judsment  (or  de(enaantB.  This 
case  is  snbmltted  on  the  same  biieCs,  pleadings, 
and  assignment  of  error  as  that.  The  axiomi 
are:  On  the  same  facta,  the  law  Is  the  same 
and  the  Jadgment  Is  the  same.  It  is  proper  to 
reason  fzom  similftrs  to  similars.  Hence,  on 
the  reasMing  and  authority  of  State  ex  rel.  Bell 
V.  Yates  et  al.,  sopra,  the  judgment  Is  afflnned. 
All  cowmr. 


STATB  ez  re).  BEXjL  t.  HABRIS  et  al. 
(Snpreme  Coort  of  Hissonri.    DiTldon  No.  1. 
Not.  ao,  1910.) 

OouBTB  (I  231*)— Appblutb  Jubzsdiotxoh— 
Ahount  in  Contbotbbst. 

In  an  action  on  an  official  bond,  in  which 
nnder  the  practice  as  defined  by  Bev.  St.  1909, 
H  1213,  1236,  123d,  1240,  Judgment  is  taken 
for  the  entire  penal  sum,  with  assessment  of 
dam^es  and  award  of  execution  for  the  actual 
defalcation,  the  amount  in  controversy  for  the 

Snrpose  ot  the  appellate  juzladiction  ttf  the 
upreme  Court  !•  the  amount  of  the  defalcation 
as  alleged  in  the  petition,  and  not  the  penal  sum 
of  the  bond. 

[Ed.  Note.— For  other  eases,  see  Oonrts,  Gent. 
Dig.  S  659 ;  Dee.  Dig.  f  231.*] 

Appeal  from  Circuit  Court,  Callaway 
Coauty;  Alex.  H.  Waller,  Judge. 

Action  by  the  State,  on  the  relation  of  J. 
P.  Bell,  Treasurer  of  -State  Hospital  No.  1, 
against  W.  C.  Btarrls  and  others.  There  was 
a  Judgment  for  plalntifl  for  partial  relief, 
and  It  appeals.  Transfwred  to  Court  of  Ap- 
peals. 

ElUott  W.  Major,  Atty.  0«d.  (North  T. 
Gentry,  of  comisel),  for  appellant  Harris 
A  Hay  and  W.  H.  WlUlanu*  fw  respondoitB. 

LAMM,  P.  J.  This  la  one  of  liiree  auits 
InsUtnted  In  Oallaway  drcnlt-  court  on  An- 
gaat  6,  IOCS,  aererally,  on  each  of  three  bonds 
of  \milam  D,  nunuas,  treasurer  of  State 
Hoqiltal  No.  1  at  Fulton,  to  recorer  the 
amounts  of  sundry  defalcatfons  running 
throu^  a  series  of  years,  beginning  irltta  ttie 
year  18S7  and  ending  In  1908,  so  far  as  dis- 
posed to  OB.  Two  of  the  cases  (State  ex  rel. 
T.  Tates  et  aL,  182  S.  W.  873,  and  State  ex  rel. 
T.  Grant  et  at,  132  S.  W.  676)  have  been  de- 
termined bere  in  opinions  Just  handed  down. 
The  presoit  suit  Is  bron^t  by  the  state,  to 
the  use  of  Jobn  P.  Ben,  treasurer  of  the  bos- 
pital,  against  W.  O.  Harris  et  al.,  sureties 
on  Tboma^  bimd  for  a  term  of  two  years 
commaidtv  March  12,  1901,  and  ending 
March  12,  1906,  in  the  penal  sum  of  130,000, 
cradltioned  Qie  same  as  the  bonds  in  the 
other  salts.  But  there  is  this  difference,  vifl., 
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the  amount  unlawfully  couTerted  by  Thomas 
to  bis  own  use  Is  alleged  to  be  $6,901.68,  so 
that  Judgmut  of  forfeiture  In  the  penal  sum, 
fSX^jOOO,  is  prayed  with  award  of  execution 
for  f6^901.68  as  damages.  The  same  defenses 
were  intwposed  in  this  suit  as  In  the  others. 
The  same  st^  wwe  taken  in  appointing  a 
referee,  a  hearing  before  falm,  a  report  of 
flndlngs  of  f&ct  and  conclusions  of  law,  in 
exceptions  and  rulings  below,  with  this  dif- 
ference: In  mis  case  the  referee  found  that 
of  the  sum  converted  all  but  f32JM)  was  re- 
ceived, and  became  payable  more  than  three 
years  before  the  Institution  of  the  suit,  and 
that  the  stetote  of  limitation  was  a  bar  ex- 
cept as  to  said  amount.  Judgment  went  In 
accordance  with  the  report,  and  the  state 
appealed. 

At  the  outset,  we  are  confronted  with  a 
question  of  Jurisdiction,  not  raised  by  coun- 
sel If  the  amount  tn  dlqnite  be  the  penal 
sum  nominated  In  the  bond,  this  court  has 
Jurisdicaon.  If  it  be  the  "shortage,"  this 
court  has  none.  The  (tuestlon  arises  on  the 
dual  Character  of  the  Judgment  to  be  render- 
ed In  a  suit  on  an  official  bond,  such  Judg- 
meat  gtdng  (secundum  legem  term)  for  a  for^ 
future  of  the  bond  in  its  entire  poial  sum, 
with  assessment  of  damages  and  award  of 
execution  (not  for  the  pmal  sum,  but)  for 
the  quantum  of  damages  so  assessed.  Ber. 
St  1900,  H  im  1238,  1289,  12M.  and  post; 
State  T.  Buggies,  20  Mo.  flO;  State  ex  rd. 
Gates  T.  Eltzpatritft,  64  Mo.  18S;  Stete  ex 
rel.  T.  Cooper,  79  Mo.,  loc  dt  467. 

There  is  language  In  Stete  ex  r^  t.  Bm- 
merling.  12  Mo.  App.  9B,  and  State  ex  ret 
Teatman  t.  Fox,  15  Ma.  loc.  dt  73,  which 
ml^t  indicate  that  the  penalty  of  the  bond 
detennlnea  Jurisdiction.  In  the  Fox  Osse, 
Judge  Scott  whose  flune  Is  so  Justly  great 
that  his  mere  dicta  are  not  unfrequenfiy  en- 
titled to  the  force  and  use  of  holdings,  said: 
"The  opinion  has  generally  prevailed  in  this 
state  that  the  penalty  of  a  bond  determines 
the  Jurisdiction  of  tbe  court."  But  he  was 
there  not  dealing  with  the  Jurisdlctim  of  an 
appellate  court  hinging  on  the  '*amount  In 
dispute,**  but  with  that  of  a  statutory  court 
(St  Iiouls  law  commissioner's  court)  regu- 
lated by  other  statutory  provisions;  and, 
by  way  of  argument,  used  tiie  statute  de- 
fining Jurisdiction  of  Justices  of  the  peace 
over  actions  on  Vonstebles*  bonds.  What  he 
there  said  must  go  with  the  facta  of  his  case. 

In  State  V.  Emmerllng,  supra.  Judge 
miompson  wsB  dealing  with  the  Jurisdiction 
of  Justices  of  the  peace  and  with  a  statute 
employing  the  Jurisdictional  phrase,  "sum 
demanded."  Accordingly  It  was  ruled  that 
the  "sum  demanded"  was  the  penalty  of  the 
bond,  and  the  question  of  Jurisdiction  hing> 
ed  tax  that  exposition.  But  In  State  ex  rel. 
T.  St  Louis  Court  of  Appeals,  87  Ma  069. 
a  case  where  the  penal  sum  of  the  bond  was 
$2,700,  and  fbe  amount  of  damagee  assessed 
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for  whlcb  eiecatJon  waa  awarded  was  f2,200, 
it  waa  b&A  that  "the  amount  in  dispute"  on 
appeal  was  $2,200,  viz.,  the  amount  of  dam- 
ages recovered  for  the  breach  of  the  bond, 
and  not  the  penalty,  and  that  the  St  Louis 
Court  of  Appeals  had  Jurisdiction  and  not 
the  Supreme  Court,  the  teat  of  Jnxladictlon 
at  that  time  being  f2,S00  In  dispute.  In  that 
case  the  Buggies,  Oooper,  and  Fox  Cases, 
supra,  were  considered  and  distinguished. 
The  case  Is  soundly  reasoned,  and  runs  Qua< 
tnor  pedlbuB.  Written  by  Norton,  It  was 
nnaolmously  agreed  to  by  his  Bretbem,  and 
has  never  been  criticised.  Contra,  it  has  been 
often  cited  and  leaned  on  as  a  stafF.  State 
ex  ret.  v.  Lewis,  96  Ma  148,  8  S.  W.  770; 
McGregor  v.  Pollard,  190  Mo.,  loc.  dt  334. 
32  S.  W.  910;  May  v.  Mortgage  Trust  Co., 
138  Mo.  449,  40  S.  W.  122;  Douglas  t.  Kansas 
City,  147  Mo.  482,  48  S.  W.  851;  Pittsburg 
Bridge  Co.  v.  Transit  Co.,  205  Mo.,  loc.  cit 
180,  103  S.  W.  S46.  It  Is  In  line  with  the 
great  weight  of  authority.  Says  a  standard 
authority:  "But  the  weight  of  authority  is 
to  the  effect  that  in  an  action  on  a  penal 
bond  if  damages  are  claimed  and  are  alleged 
with  certainty,  they,  and  not  the  penalty, 
determine  the  Jurisdiction."  3  Enc.  L.  ft  F. 
p.  866. 

la  the  case  at  bar  the  penalty  of  the  bond 
Is  not  In  dispute.  It  is  not  even  "colorably" 
In  dispute.  The  dispute  is  over  the  amount 
of  Tbomat^  peculations  during  the  Ufe  of 
the  bond,  and  on  whether  or  no  the  three- 
year  statute  of  limitation  Is  a  bar.  In  de> 
termlning  appellate  Jurisdiction,  courts  go 
for  substance,  not  shadow;  the  kernel,  not 
the  shell.  They  look  to  the  whole  record. 
To  do  otherwise  Is  to  stick  In  the  bark.  See 
cases  supra.  Here  the  amount  in  dispute  is 
under  $7,B00,  at  which  figure  we  draw  to 
ourselves  Jurisdiction  In  those  cases  where 
the  amount  in  dispute  determines  it 

We  have  no  Jurisdiction.  The  case  is  trans- 
ferred to  the  Kansas  01^  Oonrt  of  Appeals. 
All  concur. 


BLICKENSDEBFEB  v.  HANNA  et  al. 

(Supreme  Court  of  Missonri,  DlvisiOD  No.  2. 
Nov.  29,  1910.    Beheariog  Denied 
Dec.  IS,  1910.) 

1.  EiECtrroBa  and  AoinnisTBATOBs  (|  349^— 
Sale  of  Bxaz,  Estate  to  Pat  Dsbts— Db- 
cisioN  OF  Pbobatb  Cocbt  —  Collatbbal 
Attack. 

The  decision  of  the  probate  court  that  the 
debts  of  a  decedent  are  unpaid,  and  that  there 
Is  not  snfilcient  personal  estate  to  pay  the  aame, 
and  directing  a  sale  of  real  estate  to  pay  debts, 
ia  within  Its  Jurisdiction  to  determiae  the  tacts, 
and  it  is  not  oi>en  to  collateral  attack  by  h^rs 
and  legatees  of  the  decedent  assailing  the  title 
of  one  claiming  under  an  administrator's  sale 
pursuant  to  the  order. 

[Ed.  Note.— For  oAer  cases,  see  Bieentors 
and  AdministratoTB,  Cent  Dig.  I  1449:  Dec 
Dig.  S  849.*] 


2.  EXBOUTOBS  AND  ADlQirmBATOBS  (|  3SS*}-' 

Saus  or  Beat;  Estatb— Whxn  Attthobized. 
The  probate  court  made  an  order  directing 
the  administrator  to  turn  over  the  personal  es- 
tate to  the  husband  of  the  devisee  under  dece> 
dent's  wilL  The  personalbr  was  sufficient  to 
pay  decedent's  debts,  and  tae  order  was  made 
under  the  representation  that  the  husband  had 
paid  the  debts.  The  creditors  whose  claims  were 
unpaid  were  not  in  court  when  the  order  was 
made.  Held,  that  the  tupald  creditors  could 
resort  to  a  sale  ol  real  estate  to  pay  debts  under 
Wagner's  St  c.  2,  art  8,  I  10.  authorizing  a 
sale  of  real  estate  to  pay  me  debts  of  a  dece- 
dent on  his  personal  estato  being  insufficient 
without  first  suing  the  husband  xeedvlng  the 
I>ersonalty  or  the  bondsmen  ot  the  deceased  ad- 
ministrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminiBtrators,  Cent  Dig.  H  1339-1341: 
Dec.  Dig.  S  325.*] 

3.  execdtobs  and  aouikistbatobs  (|  349*>— 
Sale  of  Bcal  Esttatb— Obdbbs— Afpbai. 

Where  the  heirs  and  legatees  received  saffi- 
dent  notice  of  an  applicadon  for  the  sale  of 
decedent's  real  estate  to  pay  debts,  to  give  the 
probate  court  Jurisdiction,  they  must  contest 
the  finding  that  there  waa  no  personal  estate 
sufficient  to  pay  the  debts,  and.  where  they  are 
dissatisfied  with  the  order  of  sale,  they  must 
peal  therefrom,  and  they  cannot  collaterally  at- 
tack the  order  on  the  ground  of  the  snfficMncj 
of  the  petstmal  estate  to  pay  debts. 

[Va.  Note^For  otiier  cases,  see  SIxeentofB 
and  Administrates,  Cent  Di&  H  14M-14S5: 
Dec  Dig.  I  m.*} 

4.  Pbocxss  (i  85*)— Sxbvxcb  bt  Pubuoatioh 
--STArmTEB— Gohpuahcb. 

A  statute  authorising  substituted  service 
of  process  pobUcatton  must  be  strictly  ob- 
served to  give  the  court  Jurisdiction. 

[Bd.  Note.— For  oOui  cases,  sea  Piocess, 
Gent  Dig.  t  W;  Dec.  Dig.  |  85.*] 

5.  BXBOUTOBB  AND  AolfXinSIBATOU  (I  887*)— 

Sau:  or  BsAL  EBtatv— Nonoi— PimiJCA- 

TION. 

Under  W^er's  Ste.2,«rt8,S2S,te- 
gniring  the  pauicatlon  for  four  weeks  in  some 
newspaper  in  the  county  of  an  application  for  an 
order  for  the  sale  of  real  estate  of  a  decedent  to 
pay  debts,  but  without  requiring  the  court  to  des- 
ignate the  newspaper,  a  publication  of  a  notice 
for  the  required  time  in  one  newspaper  of  the 
county  is  sufficient  as  against  collateral  attat^, 
though  the  court  in  the  order,  designated  no 
newspaper,  especially  where  the  court  accepted 
the  pnulcation  as  a  compliance  with  Ito  order. 

SEd.  Note.— For  other  cases,  see  Executors  and 
ministrators.  Cent  Dig.  S  1406:  Dea  Dig. 
1  337.*] 

6.  JUDICIAI.  SAZ.E8  (S  1*)— NaTUBB. 

In  a  Judicial  sale,  the  court  ordering  and 
approving  the  sale  is  the  contracting  party  on 
one  side,  and  the  bidder  on  the  other. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Osnt  Dig.  i  1 ;  De&  Dig.  |  1.*] 

7.  BXSODTOBS  AND  Adhinistbatobs  ({  3Q0*>— 
Saug  of  Beai.  Estats  TO  Pat  I^btb. 

An  administrator  making  a  sale  of  real  es- 
tate to  pay  decedent's  debto  pursuant  to  an  or- 
der of  toe  probate  court  directing  a  sale  is  an 
officer  or  agent  of  the-  coiirt  la  "ftfng  the  sale. 

iBd.  Note.— -For  other  cass^  see  Blxeentoxs  and 
ministrators,  Osnt  Dig.  |  14B1;  Dee.  KNg. 

8.  EzxcrnOBs  and  Adhinisibatobs  (S  375*) — 
Sale  of  Bbax.  EisTATE- VALiDrrr. 

The  probate  court  directing  a  private  sale 
of  real  estate  to  pay  a  decedent's  debts  has  ju- 
rUdictim  to  confirm  a  pot^c  sale,  and  ite  Jndg- 
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meat  of  eopfiimatiop  b  not  rabject  to  et^teial 

attack. 

iEd.  Note.— For  other  cases,  see  E}zeeuton  and 
minietraton,  Cent.  D^.  |  16SS:  Dee.  JXg. 
I  375.*) 

BzEouTOBs  aud  Adunibtutobs  (i  875*)— 
Saia  of  Real  fiJsTAn  to  Paz  Dbbib— Goh- 
riBHATlON— EmcT. 

A  sale  of  real  estate  under  an  order  of  the 
probate  court  orderiag  a  sale  to  pay  debts  of 
a  decedent  la  a  Jndidu  aale^  and  ue  confirma- 
tion thereof  by  the  probate  court  cores  all  prior 
irregularities,  proTlded  the  court  obtained  Juris- 
diction of  the  subject-matter  and  the  parties. 

[E9d.  Note.— Fftr  other  easa%  see  Blncnto»  and 
Administrators,  Gent  Dig;  f  1080;  Dee.  Dig. 
f  375.»J 

AKteal  from  Oircolt  Court,  lActodo  Oomi' 
ty;      B.  Woodiide,  JodgtL 

Action  by  Robert  KliAowdarfer  against 
F.  Or.  Hanna  and  otbwa.  From  a  judgment 
for  plaintiff,  defoidanta  appeal.  Affirmed. 

O.  L.  Cravens  and  L.  O.  Mayfleld,  for  ap- 
pellants.  W.  I.  Wallace,  for  respondent. 

GANTT,  J.  0^  la  an  appeal  from  a  de- 
cree of  the  circuit  court  of  I^dede  county 
determining  the  title  to  200  acres  of  land  in 
Laclede  county,  to  wit,  the  N.  B.  %  and  the 
N.  W.  %  of  the  S.  E.  )4  all  of  section  2Q, 
township  84,  range  IS,  to  be  In  the  plaintiff. 
The  defendants  are  the  devisees  of  Lewis 
Keedy,  who  died  In  said  county  in  1868,  leav- 
ing a  last  will  which  was  duly  probated. 
By  his  win  he  gave  the  land  In  suit  to  Caro- 
line E.  Morelock,  for  her  natural  life,  and, 
at  her  death,  to  her  offspring.  Mrs.  Polly 
Keedy,  the  testator's  widow,  died  In  1870. 
Mrs.  Morelock  after  the  execution  of  the 
will,  hut  before  her  father's  death,  Inter- 
married with  J.  F.  Hanna.  Of  this  marriage 
three  children — Mrs.  Christina  Burdk,  Mrs. 
Maale  Bradley,  and  Farmer  G.  Hanna — were 
bom  and  survlTed  their  mother,  Mrs.  Kinna, 
who  died  January  9,  1901,  and  they  assert 
title  to  said  land  under  the  wQl  of  tbeir 
srandfatber.  Lewis  Keedy.  Plaintiff  claims 
title  under  an  administrator's  sale  of  lald 
land,  made  In  1876,  mi&et  an  order  of  the 
probate  court.  By  dila  appeal  the  validity 
of  Uie  probate  proceedings  under  wtnth  the 
lands  were  sold  and  couT^ed  to  idalntlfl  is 
brought  in  questlcm.  The  Ud  of  plaintiff 
for  the  200  acres  was  1190.  Snbaequently 
some  qnestifm  arose  aa  to  the  interest  which 
Mrs.  MoreloA  (aftwwarda  Mrs.  Hann^  took 
under  the  twill,  and  plaintiff  paid  her  |686 
for  a  quitclaim  deed  to  the  land.  Tho  con- 
tention of  the  defendants  Is  that  tiie  admin- 
istrator's sale  and  deed  were  and  are  void 
for  the  following  reascma:  Eirst,  because 
there  were  no  unpaid  debts  of  the  testator 
for  which  udd  lands  could  be  sold;  seomd, 
the  order  of  piUiUcatlozi  required  the  notice 
to  the  heirs  to  be  pnblMied  In  the  Lebanon 
Journal,  but  It  was  publMied  In  the  Lebanon 
Ohnmlcle;  third,  tin  order  required  a  private 
sale,  but  it  was  sold  at  a  pobllc  sale,  with- 


out a  previous  order  for  a  public  sale.  These 
propositions  will  be  considered  in  their  or- 
dw  in  the  light  of  the  record. 

L  The  administrator's  deed  recites  that 
on  July  12.  1876,  at  its  July  term.  1S75,  the 
probate  court  of  Laclede  county  by  Its  entry 
ordered  said  administrator  to  sell  the  land 
In  controversy  to  pay  off  and  discharge  the 
debts  of  the  testator,  Lewis  Keedy,  at  pub- 
lic sale,  for  cash  In  hand;  that  previous  to 
the  day  of  sale  said  administrator  caused 
a  notice  that  said  real  estate  would  be  sold  at 
public  sale  on  October  11,  1875,  at  the  court- 
house door  In  Lebanon  for  cash  In  hand,  to 
be  published  in  the  Lebanon  Chronicle,  a 
newpaper  published  in  said  county  for  four 
weeks,  and  also  caused  a  copy  of  such  notice 
to  be  put  up  In  10  public  places  In  said  coun- 
ty twenty  days  before  said  sale;  that  he 
caused  said  real  estate  to  be  duly  appraised 
by  three  householders  (naming  them),  who 
appraised  the  same  at  $300  and  so  certified 
under  th^r  oaths;  that  at  said  sale  Robert 
Bllchensderfer  was  the  highest  and  best  bid- 
der for  $190  and  the  same  was  stricken  off 
to  him,  and  that  at  the  next  term  said  ad- 
ministrator made  report  of  his  proceedings 
to  the  probate  court,  which  bf  Its  order  of 
record  approved  the  same,  and.  In  pursuance 
of  the  premises  and  the  payment  of  the  said 
sum,  he  conveyed  the  said  land  to  satd  pur- 
chaser. To  Impeach  and  avoid  said  deed, 
defendants  offered  and  read  In  evidence  the 
Inventory  consisting  of  a  long  list  of  horses, 
cattle,  hogs,  fiirm  implements,  and  household 
goods;  also  notes  and  accounts  to  the  amount 
of  $317.03.  Defendants  also  read  in  evidence 
the  appraisement  of  the  said  personal  estate 
amounting  to  $808.86.  Defendants  also  read 
the  record  of  allowances  against  said  estate, 
consisting  of  one  for  $25  in  favor  of  John 
W.  Wilkinson,  In  the  first  class,  one  In  favor 
of  the  administrator  of  Keedy,  Glvens  &  Co., 
Alfred  Case,  administrator,  for  $54.30,  fifth 
class,  one  In  favor  of  H.  F.  Johnson  for 
$18,  one  In  tevor  of  8.  W.  Barnes,  fifth  class, 
for  $6.30.  one  for  $4.60  In  favor  of  Mary 
Davis  and  one  In  tevor  of  B^.  J(mes,  admin- 
istrator of  Wm.  Jones  for  ^6.  Defendants 
also  read  tn  evidence  Touchers  tm  payments 
of  fbe  allowances  to  Wilkinson,  to  Johnson, 
and  receipts  for  printer's  fees  and  probate 
costs.  Defendants  also  read  In  evidence  the 
first,  second,  and  third  annual  settlonenta 
of  "Wta.  Jones,  the  executor  of  said  estate. 
The  first  settlement  tbovnA  a  balance  due 
estate  of  $895.21;  the  second,  a  balance  of 
$882.21;  and  the  thlr4  a  balance  of  $16ai4 
duo  the  executor.  Defendants  also  lead  In 
evidence  an  order  of  the  probate  court  of 
April  10^  1872,  directing  the  executor  to  de- 
liver tba  personal  property  Inventoried  to  J. 
P.  Hanna,  and  take  his  receipt  for  $B0S.8S, 
which  he  did,  and  his  roudier  therefor  was 
filed  In  the  third  annual  settlemuit  It  ap- 
pears that  the  executor,  Jones,  died  and  one 
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McEIraln  WM  appointed  administrator  de 
bonis  non  In  187S.  He  was  afterwards  re- 
moved, and  the  estate  was  ordered  Into  ttie 
bands  of  M.  B.  Atdil^,  pnbUc  administrator, 
who  afterwards  filed  tbe  petition  for  the 
sale  of  the  lands  and  made  nld  sale  and 
deed. 

The  petition  allied  that  there  wue  debts 
unpaid;  that  no  personal  property  bad  come 
Into  tbe  bands  of  the  administrator  b^ong- 
Ing  to  said  estate ;  that  tbere  was  no  prop- 
erty except  real  estate;  that  It  was  neces- 
sary to  s^  said  real  estate  or  a  part  thereof  to 
pay  said  debts,  and  set  out  a  description  of 
the  lands,  and  prayed  for  an  order  of  sale. 
Tbe  court  made  the  order  of  publication  on 
April  14,  187S,  requiring  the  same  to  be 
made  In  the  I«banon  Jonmal,  and  on  July 
12,  1875,  made  tbe  orda  of  sala  In  sup- 
port of  tbelr  contention  that  tbere  were  no 
unpaid  debts  for  which  the  lands  could  be 
sold,  defendants  Introduced  3.  P.  Hanna, 
who  testified  that  he  paid  the  Keedy,  Glrens 
&  Co.  allowance  of  $54.30:  at  least  "that 
was  hlB  recollection."  He  also  testified  that 
he  paid  the  $35  allowance  to  Jones.  He  tes- 
tified that  Mr.  Wallace,  attorney  for  pialn- 
tifC,  knew  that  he,  Hanna,  had  paid  all  these 
claims  against  Keedy's  estate.  On  tbe  other 
hand,  the  probate  court  found  there  were 
debts  of  the  estate  unpaid,  and  that  tbere 
was  no  personal  estate  to  pay  the  same,  and 
Mr.  Case,  the  administrator  of  Keedy,  Glv- 
ens  &  Co.,  testified  J.  P.  Hanna  did  not  pay 
said  aUowance;  that  it  was  paid  by  Mr. 
Wallace  as  attorney  for  the  public  admin- 
istrator, Atcbley,  out  of  the  proceeds  of  the 
sale  of  the  lands.  Mr.  Wallace  denied  that 
be  knew  the  claims  were  all  paid.  We  think 
the  contoition  that  there  were  no  unpaid 
debts  when  the  order  of  sale  and  the  sale 
were  made  is  unsupported  by  the  record. 
Neither  tbe  testimony  of  J.  P.  Hanna  that 
be  paid  the  debts,  to  the  best  of  his  recol- 
lection, nor  the  ex  parte  order  reciting  the 
debt  had  been  paid,  were  concluslTe  upon 
the  probate  court  That  evidence  was  di- 
rectly contradicted  by  Case,  the  administra- 
tor of  Keedy,  Glvens  &  Co.,  and  there  was 
no  Tondier  therefor.  The  probate  court 
was  possessed  of  Jurisdiction  to  determine 
that  tact,  and  is  not  open  to  collateral  attack 
in  this  collateral  proceeding.  Defendants 
could  have  appealed  from  ttiat  Judgment  If 
dlssatlsQed  with  It 

It  Is  Insisted,  also,  that  the  order  of  sale 
was  void,  for  tbe  reason  that  the  record  of 
the  probate  court  In  this  particular  estate 
showed  that  there  was  sufficient  personal 
estate  to  pay  tbe  onpaid  debts,  to  wit,  the 
dalm  of  the  estate  against  the  bondsmen  of 
Wm.  Jones,  the  executor  who  had  paid  over 
to  3.  P.  Hanna  $803.25  under  the  order  of 
the  probate  court  and  also  against  said  Han- 
na. 

X^eamed  counsel  for  defendants  concede 
that  the  Judgments  of  protute  courts  In  this 


state  in  causes  wlChln  th^r  Jurisdiction  are 
Mitltled  to  all  the  preaomptlons  of  a  court 
of  general  Jurisdiction,  and  are  not  snbject 
to  collatoal  attack,  butlnsiat  that  like  courta 
of  general  Jurisdiction  th^  may  he  attacked 
collaterally  by  their  own  records  of  equal 
dignity,  stumlng  tb^  bad  no  Jurisdiction  fn 
the  given  cans&  Counsel  admit  that  tbe  find- 
ing of  tlie  probate  court  that  there  was  no 
personal  estate  In  the  hands  of  tbe  adminis- 
trator sufficient  to  pay  the  debts  due  and 
ov/tDg  Iff  tbe  estate  cannot  be  impeached 
collaterally  in  this  proceeding  exc^t  tbe 
record  and  files  of  tbe  probate  court,  but  In- 
sist this  was  done  by  the  record  showing 
the  court  had  ordued  the  executor.  Tones, 
to  deliver  the  personal  eatete  amountisg  to 
$800  to  J.  P.  Hamia,  without  bond  to  refund 
for  the  benefit  of  creditors. 

Counsel  insist  that  tbe  finding  of  tbe  pro- 
bate court  '"that  tbe  personal  estate  of  tbe 
deceased.  In  tbe  hands  of  the  said  adminis- 
trator, is  not  sufficient  to  pay  the  debts  due 
and  owing  by  the  said  estate,"  is  equivocal 
and  falls  short  of  tbe  requirement  of  tbe 
statute  that  before  real  estate  can  be  sold 
for  the  payment  of  the  debts  of  a  deceased 
person.  It  must  appear  that  his  personal  es- 
tate shall  be  insnfilclent  to  pay  his  debts 
and.legacies.  Section  10,  art.  3,  c.  2,  Wagner's 
St  1872.  Was  the  order  of  sale  void  and 
unauthorized  because  the  record  showed  that 
the  estate  consisted,  in  part  at  the  death 
of  the  testator,  of  personal  property  to  tba 
amount  of  $800,  which  would  have  been  am- 
ply Bufflcieat  to  have  paid  all  the  debts  of 
the  estate,  but  this  personalty  was  turned 
over  to  J.  P.  Hanna,  as  representative  of  his 
wife,  the  then  sole  devisee  of  said  estate,  by 
order  of  tbe  probate  court  Hanna  was  the 
husband  of  the  only  daughter  of  the  testator, 
and  by  the  will  this  personal  property  was 
bequeathed  to  the  widow  of  tbe  testator,  who 
died  In  1870.  When  this  order  was  made, 
the  creditors  whose  claims  were  unpaid  were 
not  in  court,  but  It  was  represented  to  the 
court  all  the  debta  bad  been  paid  4>y  J.  P. 
Hanna. 

Tbe  question  is:  Weretbe  creditors  compell- 
ed to  sue  Hanna,  or  tbe  bondsmen  of  Jone% 
the  executor  who  had  died,  for  this  $800,  be- 
fore they  could  resort  to  tbe  real  estate?  We 
think  not  We  think  the  principle  was  properly 
ruled  in  Van  Bibber  v.  Julian,  81  Mo,,  loc.  cit. 
625,  wherein  on  a  like  contention  this  court 
said  it  would  not  require  a  creditor  **to  resort 
to  a  suit  on  the  bond  of  the  admlnlstratDr, 
with  the  trouble,  exprase  and  dday  Inddoit 
thereto,"  before  proceeding  for  an  ordw  for  a 
sale  of  real  estate.  While  the  statute  wisely 
requires  the  pnsmal  eatete  to  be  allied 
first  to  the  payment  of  debta  of  the  deceased, 
a  creditor  abould  not  tie  relegated  to  an  ac- 
tion on  tbe  bond  for  waste  or  a  mlsqwroprl- 
atlon  for  which  he  la  no  way  responslbleb 
and  In  this  case  tbe  ropresentetlTe  of  the 
heir  seems  to  have  brought  about  the  con- 
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ditlon  of  which  bis  cblldrai  now  complain. 
Bat,  Independent  of  this  consideration,  If 
the  notice  to  the  beln  ood  devisees  was  suf- 
ficient to  give  jurisdiction,  which  we  will 
consider  later,  If  they  desired  to  contest  the 
finding  that  there  was  no  personal  estate, 
and  were  dissatisfied  with  the  order  of  sale, 
they  ahonld  have  appealed  from  the  order, 
and  cannot  assail  In  this  collateral  way. 
Wolf  V.  Robinson,  20  Mo.  459;  Grayson  v. 
Weddle,  63  Mo.,  loc.  clt  536;  Melton  v. 
Fitch,  126  Mo.  281,  28  S.  W.  612. 

2.  Was  the  notice  to  the  heirs  and  devisees 
void  becanse  the  court  ordered  It  pnbllshed 
In  the  Lebanon  Journal,  but  It  was,  in  fact, 
published  In  the  Ohronicle  newspaper?  The 
statute  governing  the  proceeding  was  section 
25  of  article  3  of  chapter  2  of  Wagner's  Stat- 
ntes  1872  (then  In  force),  and  was  as  follows; 

"Sec.  25.  When  such  i>etltlon  and  snch  ac- 
counts, lists  and  Inventories  shall  be  .filed, 
the  court  shall  order  that  all  persons  Inter- 
ested in  the  estate  notified  thereof  and 
that  unless  the  contrary  be  shown,  on  the 
first  day  of  the  next  term  of  the  court,  an 
order  will  be  made  for  the  sale  of  the  whole 
or  so  mnch  of  said  real  estate  as  will  pay 
the  debts  of  tbe  deceased.  Sucb  notice  shall 
be  published  for  four  weeks  in  some  news- 
paper in  the  county  in  which  the  proceed- 
ings are  had,  or  by  ten  handbills,  to  be  put 
up  In  ten  public  places  In  said  county,  at 
least  twen^  days  before  the  term  of  the 
court  at  which  any  such  order  will  be  made, 
in  the  discretion  of  the  oonrt" 

The  notice  In  this  case  was  published  In  a 
newsfiopet  pnbllshed  in  the  county  for  four 
weeks,  to  wit,  the  Chronicle,  but  not  In  the 
Joilmalt  tbe  paper  designated  by  the  court, 
and  tbe  court  so  found  b^ore  It  made  the  or- 
der of  sale.  It  will  be  observed  that  the  stat- 
ute does  not  require  the  court  to  designate  tbe 
newspaper  in  which  the  order  shall  be  pub- 
lished. The  statute  In  this  respect  is  unlike 
the  statute  goTemiug  orders  of  publication 
In  actions  under  the  Civil  Code  (section  &81. 
Sot.  8t  lfi89  [Ann.  Bt  1906,  p.  607]),  which 
jHrorldes  the  notice,  shall  be  pubUshed  In 
tbe  newqnper  that  the  plalntlfl!  or  bis  at- 
torney with  tbe  approval  of  the  jndge  or 
clerk  making  the  order  may  designate  as 
tbe  raoet  likely  to  give  notice  to  tbe  person 
to  4ie  notifled.  This  section  bas  been  con- 
rtmed  and  htfd  to  be  a  substantial  require- 
ment and 'a  fldlnre  to  deeignate  in  tbe  order 
tbe  paper  with  tbe  approval  of  the  jndgek 
or  clerk,  if  in  vacation,  fatal  to  Ibe  Juris- 
diction tk  tbe  court  (Otla  Epperson,  88  Mo. 
131),  wbereaa,  under  tbe  practice  of  tbe  act 
of  18S6,  tbe  failure  of  the  deA  to  designate 
the  partlcolar  newspaper  in  which  tbe  notice 
■bonld  be  paUlshed,  although  an  error,  was 
held  not  to  be  mcb  an  one  as  would  dtstxoj 
tbe  Judgment  in  a  collateral  proceeding 
<Kane  t.  McCown,  SS  Mo,  loc.  clt  195,  196). 

An  order  of  publication  under  onr  statute 
law  Is  eobstltuted  process.   It  la  the  means 


resorted  to  of  giving  the  defendant  notice 
in  cases  where  tbe  ordinary  process  of  law. 
the  service  of  a  writ  of  summons  personally 
upon  a  defendant,  cannot  be  made.  Being 
only  constructive  notice.  It  has  been  uni- 
formly ruled'  that  a  strict  compliance  with 
the  statute  must  be  observed  to  give  the 
court  Jurisdiction.  In  this  case  the  statute 
required  the  notice  to  be  puUIshed  for  four 
weeks  In  some  newspaper  In  the  county  in 
which  the  proceedings  were  had,  etc.  This 
was  done.  The  law  did  not  require  the 
court  to  designate  the  newspaper,  but  it  did. 
The  failure  to  obey  the  order  of  the  court 
In  this  nonessential  particular  was  at  most 
but  an  error  or  irregularity.  The  fact  ap- 
peared to  the  court,  and  It  accepted  the  pub- 
lication as  sufficient.  There  is  snch  a  mark- 
ed difference  between  the  requirement  of  the 
administration  statute  and  that  governing 
practice  under  the  Civil  Code  that  the  de- 
cision in  Otla  V.  Epperson.  88  Mo.  131,  can- 
not be  held  to  apply,  and  If  tbe  order  of 
publication  in  Kane  t.  McCown.  S5  Mo.,  loc. 
clt  19S,  was  not  void  even  under  the  Civil 
Code,  a  fortiori,  the  publication  In  this  case 
cannot  be  held  void  In  this  collateral  pro- 
ceeding. It  was  not  mandatory  upon  tbe 
court  to  designate  any  particular  paper. 

In  this  connection  our  attention  Is  direct- 
ed by  defendants'  counsel  to  State  v.  Bald- 
win. 109  Mo.  App.  573,  83  S.  W.  2C&  We 
think  the  language  of  the  local  option  stat- 
ute Is  materially  different  from  the  admin- 
istration statute  under  review,  and  that  fact 
calls  for  a  different  construction,  without 
Impinging  upon  the  authority  of  that  case 
or  the  opinion  In  State  ex  rel.  v.  Held.  134 
Mo.  App.  582.  114  S.  W.  1116.  The  publica- 
tion met  the  requirements  of  the  statute,  and 
the  mere  fact  that  It  was  not  published  in 
the  paper  designated,  but  was  published  as 
the  law  Itself  required,  cannot  be  held  to 
have  deprived  the  court  of  Jurisdiction  to 
make  the  order,  especially  as  the  court  ac- 
cepted It  as  a  compliance  with  Its  order. 

3.  It  Is  next  urged  that  the  sale  was  void 
because  tbe  court  directed  a  private  sale, 
whereas  the  administrator  de  bonis  sold  it 
at  public  sale  after  having  advertised  it  for 
sale  la  tbe  newspaper  and  bandbilla. 
This  sale  was  duly  approved,  but  It  Is  In* 
slsted  that,  as  Uie  sale  was  void,  the  approv- 
al was  Incapable  of  rendering  It  valid.  On 
this  point  It  must  be  constantly  ki^t  In  view 
that  this  was  a  Judicial  sale,  and  the  prin- 
ciples governing  that  character  of  sale  must 
govern.  It  is  familiar  law  that  Id  a  Jndldal 
sale  the  court  ordering  and  approving  the 
sale  Is  regarded  as  the  contracUng  party  on 
one  side  and  tbe  bidder  on  the  other.  In 
Anderson  t.  Scotton,  2  Bland  (Hd.)  648,  it 
was  held  that.  If  a  trustee  directed  to  sell 
at  public  aale  does  notwitbstandlng  sell  at 
private  sale,  the  sale  will  be  confirmed,  If 
satisfactory  reasons  are  given  for  so  doing 
and  no  objection  Is  mad&  This  was  said  in 
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a  direct  appeal,  bat  tbe  rule  is  mach  stroDg< 
er  when  euch  an  approval  Is  assailed  collater- 
ally as  In  this  case.  MoreoTer,  with  us  the 
public  sale  Is  deemed  the  fairest,  and  where, 
as  here,  the  order  was  for  private  sale  and 
the  salei  was  public  and  fully  reported  to 
the  court  and  approved,  we  can  no  longer 
doubt  that  tbe  court  bad  jurisdiction  to  ap- 
prove and  confirm  It,  and  Its  Judgment  Is 
not  open  to  this  collateral  attack.  The  ad- 
ministrator iB  regarded  as  the  officer  or 
agent  of  the  court  In  making  the  sale.  In 
Cunningham  v.  Schley,  6  Gill  (Md.)  loc.  clt 
229,  on  tbls  point,  It  was  said:  "If  for  rea- 
sons deemed  sufficient  by  the  court  the  agent 
departs  from  the  form  In  which  he  Is  to 
exercise  bis  authority,  who  could  have  a 
right  merely  upon  the  ground  of  such  de- 
IMrture  to  say  that  the  principal  should  not 
ratify  the  act  of  his  agent?"  Again  and 
again  this  court  has  held  sales  of  real  estate 
under  orders  of  the  probate  courts  to  be 
Judicial  Bales  and  the  confirmation  of  such 
sales  by  the  probate  court  Is  the  crowning 
act  and  cures  all  prior  irregularities,  pro- 
vided, of  course,  always,  that  the  court  had 
obtained  jurisdiction  of  the  subject-matter 
and  over  the  parties.  Bobbins  v.  Boulwara, 
190  Mo.  33,  88  S.  W.  674,  10ft  Am.  St  Bep. 
746;  Noland  v.  Barrett,  122  Mo.  181-189, 
26  3.  W.  682.  43  Am.  St  Bep.  572;  Melton 
T.  ntch.  125  Mo.  281,  28  S.  W.  612. 

Having  carefully  considered  each  asrign- 
ment  of  error,  we  are  of  opinion  that  they 
are  neither  singly,  or  collectively,  sufficient 
to  render  the  admlnlstratim  sale  and  deed 
void,  and  for  tbe  reasons  given  the  Judgment 
of  the  circuit  court  Is  affirmed. 

BTJBOBSS,  J.  concurs.  KENNISH,  J.. 
not  having  been  a  member  of  the  court  when 
the  cause  was  argued,  takes  no  part  in  the 
decision. 


PBBISS  T.  ST.  LOUIS  OOUNTT. 
(Supreme  Oourt  of  MlBsoarl.   Division  No.  1. 
Nov.  80, 1910.) 

1.  PUADnro  (I  40a*)— CuBB  of  Depbcts  bt 
Sdbscquxnt  Puudiitg — Acnoit  fob  Pub- 
lic WOBK— PRITION— AlDBB    BT  AKSWSB. 

A  petition  In  an  action  against  a  county  for 
work  In  Impiovlng  public  roads  la  raffident 
against  the  objection  that  It  merety  alleges  an 
implied  contract,  white  a  ooonty  is  llaUe  only 
under  an  ezpreas  contract,  wliere  the  answer 
■hows  that  the  work  was  done  under  an  express 
contract 

(Ed.  Note.— ITor  other  oases,  see  Pleading, 
Gent  Dig.  H  1848-1847;  Dae.  Dig.  fUSS^ 

2.  HxanWATS  a  113*)— GONTBACTS  FOB  PUB- 

zjo  iMFBOvncBniB— SnpTJunoMB— Taud- 
nr. 

A  stipolatioD  In  a  contract  for  the  improve- 
ment of  a  public  road  of  tbe  count?,  that  the 
road  commluloner  shall  determine  the  amount 
of  work  which  Is  to  be  paid  for  under  the  con- 
tract and  that  his  estimate  shall  be  final,  la 
valid ;  and  tbe  action  of  the  road  eommiaaloner 
estimating  the  extent  of  an  excavation  is  coa- 


closive,  though  the  work  was  not  done  under  bla 
persojial  supervision,  where  be  testified  that  In 
nis  opinion  the  excavation  did  not  exceed  hla 
estimate. 

[Eld.  Note.— For  other  cases,  see  Hlghw&ys, 
Dec.  Dig.  I  113.*] 

8.  HlOHWATB  (I  113*)— OOHTBACTB  FOB  PUB- 

zjo  iHPBOVEMXNT— Statutes. 

Under  Bev.  Sl  1909,  |  2778,  prohlbltlnff 
a  county  from  making  contracts  for  woric  e»3ept 
in  writing,  expressing  the  oonslderatlon  to  be 
paid  by  It,  a  coontar  cannot  lawfully  pay  for 
work  done  under  a  oontiact  a  greater  pnee  than 
Is  expressed  therein,  and  where  a  contract  for 
a  road  Improvement  calls  for  grading  and  spec- 
ifies the  price  to  be  paid  therefor  per  cubic 
yard,  the  countr  oourt  may  not  pay  more  for 
the  work  than  us  contract  price,  ntrtwithatand- 
Ing  any  custom  to  tiie  eontraiy. 

[Ed,  Note.— For  other  cases,  see  Highmtya. 
Dee.  Dig.  i  118.*] 

Aiveal  from  Circuit  Court  St  Lonis  Coun- 
tr '„  Jno.  W.  McHUhlnney,  Judge. 

Action  by  William  J.  Prelss  against  St. 
Louis  Oonnty.  From  a  judgmoit  for  de- 
fendant plaintiff  appeals.  Affirmed. 

B.  H.  Stevens  and  A.  EL  Qa^dner,  for 
appellant  B  L.  Johnstm  and  J.  OL  Kl^od- 
don,  for  respondent 

VALLIANT.  J.  Plalntur  sued  tbe  county 
for  balances  on  account  claimed  to  be  due 
him  for  work  performed  in  improvlDg  c^tain 
public  roads  In  tbe  county.  Tbe  petition 
does  not  all^  that  the  work  was  done  under 
an  express  contract  further  than  to  say  that 
the  defendant  onployed  the  plaintiff  to  do 
the  work.  There  are  two  counts  in  the  pe- 
tition: Tha  first  for  a  balance  claimed  to  be 
due  for  work  done  on  Charbonnler  and  How- 
dersbdl  roads ;  the  second  for  a  balance  for 
like  work  on  the  Bonbomme  road.  The  Items 
of  the  work  and  their  allied  value  are  set 
out  In  each  count  in  the  form'of  an  account : 
Tbe  items  In  the  first  count  amount  to  $18,< 
128.55,  against  wblch  plaintiff  avers  he  has 
received  from  the  county  (11,91!^  leaving 
a  tulance  due  him  of  81,216.55 ;  the  Itons  in 
the  second  coubt  amount  to  $11,912.01, 
against  which  plaintiff  has  recdved  $10,802.- 
84,  leaving  a  balance  due  him  of  81.019.67, 
for  which  balances  judgment  is  i>rayed.  The 
answer  was  a  general  denial  as  to  each  count 
and  an  affirmative  plea  that  tbe  work  done  was 
under  written  contracts  wherein,  among  other 
things.  It  was  provided  that  all  measure- 
ments and  estimates  of  amounts  due  plain- 
tiff were  to  be  made  by  the  commissioner  of 
roads  and  bridges  whose  action  therein 
should  be  conclusive ;  that  acting  under  that 
specification  in  the  contracts  the  commission- 
er did  make  and  furnish  to  plaintiff  and  to 
defendant  each,  estimates  of  tbe  measure- 
ments and  of  the  amounts  due  plaintiff,  and 
defendant  has  made  full  payment  to  the 
plaintiff  of  the  amounts  so  fixed  by  the  com- 
missioner. Beply,  general  denlaL 

At  the  beginning  of  tbe  trial,  counsel  for 
dtfendant  objected  to  ai^  evidence  on  the 
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fiart  of  the  i)lalntlir  on  tbe  ground  tiut  the 
petition  did  not  state  facta  Boffldoit  to  cod- 
-atltnte  a  canse  of  acUcm  ^Inat  the  county ; 
the  point  1>elnK  that  since  a  county  could  not 
t>e  rendered  liable  In  sudh  a  matter  excqit  ona 
written  contract,  and  thia  petition  being  in 
form  a  dedaratlon  cx  an  Implied  contract  it 
stated  no  cause  of  action  against  defiandant 
The  objection  was  overruled.  The  evidence 
<m  the  part  of  the  plaintiff  tended  to  x«ove 
all  the  Itans  of  the  account  aa  stated  in  tibe 
petition,  ezcQpt  the  Items  of  dicing  trenches 
for  the  roadbeds,  irtiltih  wm  diaiged  In  ttie 
accotmt  as  double  of  tiie  real  amount;  that 
Is  to  say.  In  the  llrst  count  this  item  waa 
stated  thus:  '^Digging  trench  for  roadbed, 
double  measurement  1(^938.4  cn.  yds.  at  18^. 
per  cu.  yd.,  |l,968.(n.";  In  the  second  count 
It  was:  "Digging  trench  for  roadbed,  double 
measnronent,  SJBBKi  cubic  yards  at  21^.  p^ 
CO.  yd.,  91,876.06."  The  price  per  cubic  yard 
was  correctly  stated,  but  the  number  of  cubic 
yards  stated  was  double  their  real  number 
In  each  count  ^e  real  amtrorer^  in  the 
ease  was  as  to  tiie  ididntUTs  right  to  a 
^ntde  measnrement  In  those  items. 

TbA  contracts  pleaded  In  the  answer  were 
introduced  In  evidence  by  the  plaintlfl,  which 
contained  the  dauses  in  refetence  to  the  de- 
cision of  tile  CMnmissloner  u  to  tiie  estimates 
being  final.  There  was  nothing  In  the  con- 
tracts about  donble  measuronait,  bnt  the 
apedflcatloDS  were  tiiat  the  plaintiff  should 
be  paid  in  the  one  instance  18  ceata  and  In 
tbB  other  21  cents  per  cnblc  yard  for  grading. 

From  time  to  time  during  the  progress  of 
the  work  the  commissioner  gave  monthly  es- 
timates to  tiie  plaintiff  on  which  he  drew 
pay,  and  in  the  end  gave  him  a  final  estimate^ 
as  the  balance  due  on  the  completed  coa.- 
tracti^  whidi  did  not  contain  the  double 
estimate  whldi  plalnUff  now  claims ;  and  he 
testified  that  when  he  presented  the  same  to 
the  county  court  for  payment  and  received 
the  payment  therein  called  Cor,  be  refused  to 
give  a  receipt  in  full  and  insisted  that  he  was 
entitled  to  tte  amount  now  claimed. 

The  work  was  not  done  under  the  imme- 
diate snpeiTlslon  of  tiie  commlsBloner,  but 
under  an  assistant  appointed  by  the  commls- 
rionv. 

Plaintiff  had  beat  engaged  as  a  contractor 
doing  this  kind  of  work  In  St  Louis  county 
for  19  years.  He  wu  asked  If  it  was  not  the 
usual  custom  to  allow  contractors  double 
measurement  for  the  kind  of  work  for  which 
he  was  claiming  It  but  the  defendant  object- 
ed to  the  question,  and  the  objection  was  sus- 
tained. 

The  commissioner  was  a  witness  in  bdialf 
of  the  defendant  and  he  testified  that  it  liad 
been  tiie  custom  as  long  as  he  had  been  tn 
office  to  allow  douUe  measurement  tor  this 
particular  kind  of  work,  and  he  testified 
tliat  In  point  of  flict  the  estimates  he  gave 
the  plaintiff  did  omtain  double  measurement 
We  Infor  that  the  trench  for  the  roadbed  for 
vhidi  double  measurem«at  Is  dalmed  dif- 


fered from  ordinary  gra^Ung,  In  that  it  vns 
required  to  be  done  with  greatw  particularity 
and  to  he  done  by  hand  Instbad  of  by  ma- 
diine;  since  it  was  to  he  the  foundation  for 
TUtord  pavemoit. 

The  fact  In  dispute  was  this:  "The  com- 
mlnlfrnw  who  designed  the  road  improre- 
nwnt  estimated  tliat  the  actual  acavation 
for  the  Telfrad  should  bo  flre-toiths  of  a 
foot  In  ic^tb,  and  he  drew  the  profiles  and 
plans  for  the  contractor's  guidance  showing 
tSiat  dcq;>th,  and  he  testified  that  In  his  o[rin- 
lon  tiiat  was  tiie  actual  dqpth  of  the  excsTa- 
tlon  made,  and  that  wliai  he  made  the  final 
estimate  he  gave  tike  contractor  double  meas- 
urement of  that  depth,  that  is,  12  Inches. 
But  the  plaintiff  testified  that  under  the  di- 
rection of  the  assistant  commlsflloner  the  ex- 
cavation was  made  to  an  actual  deftth  of  12 
Indies,  and  the  dalm  is  for  a  double  meas- 
urement of  a  12-Indi  excaration. 

There  were  some  small  Items  of  extra 
woA  dalmed,  but  as  to  tiiem  the  commls- 
8l<mer  testified  that  he  allowed  them  In  the 
final  estimate  and  plaintiff  was  paid  tar 
them. 

The  trial  was  the  court  jury  waived, 
the  finding  and  Ju^U;mait  were  for  the  de- 
fendant and  the  plaintiff  appealed. 

1.  The  court  overruled  the  objection  of  de- 
fendant that  the  peUtim  did  not  stete  a 
cause  of  action  against  the  county  because 
it  was  a  dedaratlon  <m  an  alleg^  implied 
contract  vliweas  the  county  could  only  be 
liable  under  an  exprees  contract  The  court 
ruled  correctly  on  that  point  If  for  no  other 
reason,  because  the  uawec  came  to  the  aid 
of  the  p^tkm  and  showed  that  the  woric  was 
done  undo*  express  contracts. 

Z  Jxt  eadi  contract  it  Is  stipulated;  "To 
prevent  all  dlnmtes  and  litigation,  it  Is  fur- 
ther agreed  by  the  parties  hereto  that  tiie 
road  commissioner  Shall  in  all  cases  deter- 
mine the  amount  of  woA  whicih  Is  to  be  paid 
for  under  this  contract  and  his  estimate 
shall  be  final  and  conduslve.'*  That  is  a 
valid  agreonent  and  a  wiae  one  to  be  put 
into  contracte  of  this  kind,  and  the  action 
of  the  road  commissioner  covered  the  point 
In  dispute.  Bis  estlmatcf  of  the  extent  of 
the  excavation  was  tiiat  It  was  five-tenths  of 
a  foot  deePi  and  althoni^i  the  woric  was  not 
done  under  his  personal  supervision,  yet  he 
testified  Oat  in  his  opinion  it  did  not  exceed 
that  dqttti.  That  was  a  matter  especially 
within  his  province  to  decide^  and  his  ded- 
slon  should  be  finaL  Bnt  he  also  testified 
that  his  estimate  allowed  ttie  plaintiff  double 
measurement  on  a  basis  of  five-tenths  of  a 
foot 

Althoui^  tiie  decision  of  the  road  commis- 
sioner Is  suffldent  to  justify  the  judgment  of 
the  drcnlt  court  yet  we  fe^  in  duty  bound 
to  express  our  opinion  on  the  dalm  for  double 
measnrem«nt  lest  pantog  It  over  In  sllatce 
should  lead  to  mlBapprehenalon.  The  re- 
qulremoite  of  our  statutes  In  r^ard  to  con- 
tracts for  public  work  to  be  paid  fbr  out  of 
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the  county  treasDiy  are  very  strict  Section 
67S9.  Rer.  St  18S9  (p&ge  S327,  Ann.  St.  1806). 
now  section  2778,  Rev.  St  1900,  not  only  re- 
quires all  such  contracts  to  be  in  writing, 
but  that  they  stutll  express  the  consideration 
to  be  paid  1^  the  county.  The  county  court 
cannot  lawfully  pay  for  work  done  nn* 
der  sudi  a  contract  a  greater  price  than  is 
therein  expressed.  In  Anderson  t.  Ripley 
County,  181  Mo.  46,  80  S.  W.  268,  It  was  held 
that  unless  the  consideration  Is  expressed  in 
the  contract  the  omtractor  cannot  recover 
for  the  work  done.  In  the  case  at  bar  the 
contract  calls  for  grading  in  the  progress  of 
the  constructioD  or  ImproTement  of  the  road, 
and  it  specifies  the  price  to  be  paid  therefor 
per  cubic  yard,  that  is,  18  cents  in  one  road 
and  21  cents  in  the  other.  The  county  court 
would  have  no  ri^t  when  the  work  was 
done,  to  pay  the  contractor  36  cents  per  cu- 
bic yard  in  the  one  Instance  and  42  c«itB  in 
the  other,  either  for  all  of  the  grading  or 
for  part  of  it  To  return  an  estimate  of  twice 
the  number  of  cubic  yards  excavated  and  al- 
low payment  for  the  double  estimate  at  the 
contract  price  is  the  same  as  allowing  pay- 
ment at  twice  the  contract  price  for  the 
actual  work.  Custom  sometimes  Is  service- 
able In  Interpreting  a  contract  not  clear  and 
explicit  in  Itself,  but  custom  cannot  author- 
ize the  county  court  to  pay  the  contractor 
double  the  contract  price  for  work  done  un- 
der a  contract  like  this.  If  digging  trenches 
for  the  roadbed  Is  work  of  a  different  char- 
acter than  other  grading  called  for  In  the 
contract,  and  costs  more  to  execute,  It  can 
be  provided  for  as  a  separate  item  of  grading 
In  the  contract  and  a  higher  price  specified ; 
but  tbe  road  commlBsloner  cannot  allow  nor 
can  the  county  court  pay  more  for  the  work 
than  the  contract  price.  The  trial  Judge  had 
the  correct  view  of  the  law. 
Tbe  Judgment  is  afllrmed.  All  concur. 


PAITTON  r.  MORRIN-POWBRS  HBROAN- 

TILB  00. 

(Snpxeme  Court  of  Uissonri,  Division  No.  1. 
Nov.  80,  1910.) 

1.  MUKIOIPAL  COBFOBATIONB  (f  706*)— COL- 

U6IOIT  OP  Team  with  Pboestbian— Neqli- 

OEUCE— ETinERCE. 

Evidence  id  an  action  for  Injary  from  a 
team  mnning  into  a  pedestrian  going  over  a- 
street  crossing  where  tbere  was  much  travel  in 
street  cars,  vehicles,  and  on  foot  held  to  make 
a  prima  fade  case  of  negUgence  of  the  driver. 

[Ed.  Note.—- For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  706.*] 

2.  MUNIOIPAL  COBPOBATIONS  (|  706*>--COL- 

I.I8ION  or  Teak  with  Pidkruak— Con- 

TBIBUTOBT  NeGLIQENCX. 

It  is  not  absolutely  necessary  that  one 
while  walking  over  a  street  at  a  crosBing  be 
constantly  looking  out  for  vehicles ;  but  having 
looked  when  she  started  across,  and  seen  no 
approaching  danger,  she  cannot  be  declared  as 
matter  of  law  guilty  of  contributory  negligence, 


simply  because  riie  did  not  keep  up  a  vigilant 

watch. 

[Bd.  Not&— Far  other  caseii.  ws  Mnniclpal 
Corporations,  Dec  Dig.  i  706.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Herman  Brumback,  Judge. 

Action  by  Helen  U.  Patton  ^[ainst  tbe 
Morrin-Powers  Mercantile  Company.  Judg- 
mcnt  for  plalntiffi,  Defendant  an;)eals.  Af- 
firmed. 

The  plaintiff,  a  lady  73  years  of  age,  was 
knocked  down  and  trampled  upon  by  a  horse, 
driven  by  an  employ^  (tf  defendant  on  one  of 
the  public  streets  id  Kansas  City.  Her  In- 
juries were  quite  serious,  and  she  Instituted 
this  suit  to  recover  the  sum  of  f 10,000  dam- 
ages of  defendant  on  account  of  those  In- 
juries, alleged  to  have  been  inflicted  tbrovgtk 
tbe  alleged  negligence  of  eald  employ&  The 
defoidant  was  engaged  In  the  mercantile 
business  In  said  city,  and  said  employs  was 
at  the  time  of  the  injury  en^iged  in  deliver- 
ing goods  for  the  defendant  At  the  close  of 
plaintiff's  evidence,  the  court  announced  that 
it  vrould  give  an  instruction  in  the  nature  of 
a  demurrer  to  the  evldeoce,  telling  the  Jury 
that  plaintiff  was  not  entitled  to  a  recovery, 
to  which  action  of  the  court  plaintiff  duly  ob- 
jected and  excepted,  and  thereupon  she  took 
a  nonsuit  with  leave  to  move  to  set  aside  the 
same.  In  due  time  counsel  for  plaintiff  filed 
a  motion  to  set  aside  the  nonsuit,  and  asking 
for  a  new  trial.  After  due  consideration,  the 
court  without  assigning  any  reason  therefor, 
sustained  said  motion,  and  to  tbe  action  of 
the  court  in  so  orderli^  the  defendant  prop- 
erly excepted,  and  in  due  time  appealed,  there- 
from to  this  court 

The  facts  of  the  case  as  disclosed  by  the 
record  are  few  and  practically  undisputed. 
Plaintiff's  evidence  tended  to  prove  that  on 
October  11, 1906,  In  the  afternoon,  she,  a  wo- 
man of  73  years  of  age  and  of  unusual  vigor 
and  good  health  for  one  of  her  years,  left  her 
home  In  Rosedale,  Kan.,  on  a  street  car,  for 
the  purpose  of  visiting  her  daughter,  who  re- 
sided near  the  south  end  of  the  Roanoke  car 
line,  in  Westport  She  took  the  Rosedale  car 
in  Rosedale,  Intending  to.  transfer  to  a  Roa- 
noke care,  south  bound,  at  Summit  street, 
Kansas  City,  Mo.  She  left  the  Rosedale  car 
about  4:45  p.  m.  on  Southwest  boulevard, 
about  75  feet  west  of  Summit  street,  the  point 
where  the  car  stopped  for  passengers  to 
allgbt,  and  was  crossing  on  said  boulevard  in 
a  northerly  direction  for  the  purpose  of  tak- 
ing a  Roanoke  car  at  the  northwest  comer 
of  said  boulevard  and  street  She  had  crossed 
north  over  both  car  tracks,  and  was  a  few 
feet  north  of  the  north  rail  of  the  north 
track  when  knocked  down,  run  over,  and  In- 
jured by  defendant's  horse  and  wagon.  The 
plaintiff  was  perfectly  familiar  with  the  situ- 
ation, having  made  this  same  trip  numerous 
times,  and  almost  every  week.  The  place  of 
the  Injury  was  at  a  regular  transfer  point 
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for  street  car  passengerB.  At  tbe  time  of 
the  cataatropbe  there  was  a  heavy  traffic  on 
Southwest  boulevard,  also  a  heavy  transfer 
of  passengers  at  the  Intersection  of  Summit 
street  and  said  boulevard.  The  cars  of  three 
lines  were  passing  over  the  tracks  of  the 
Snmmlt  street  Una 

While  the  court  assigued  no  ground  for 
anstalnlng  the  demurrer  to  the  evidence,  how- 
ever, counsel  for  defendant  la  their  briefs 
contend  tliat  the  court  properly  sustained  the 
demurrer,  or  rather  Indicated  that  it  would 
do  so,  for  two  reasons:  First,  because  the 
evidence  did  not  make  a  case  tor  the  Jury; 
and,  second,  that  the  evidence  concloslv^y 
showed  that  plaintiff  was  guilt?  of  such  con- 
tributory negligence  as  should  bar  a  recovery. 
It  therefore  becomes  necessary  for  ns  to 
briefly  state  the  evidence  Introduced  bearing 
upon  those  qnestions. 

John  Pryor  testified  that  what  first  at- 
tracted his  attention  was  titie  driver  going 
across  the  street  car  tracks  In  Summit  street; 
that  he  vent  across  at  a  pretty  good  gait ; 
that  he  saw  the  horse  before  it  strudk  the 
plaintiff;  that  he  saw  the  Iiorse  as  it  "ran 
npcm  the  old  lady^;  **ttiat  tip  to  the  time,lt 
Btmcfc  the  plaintiff  he  did  not  notice  that 
the  qraed  of  the  horse  was  checked";  that 
the  Impact  with  the  tawse  knocked  the  plain- 
tiff to  the  ground  on  her  side,  and  the  horse 
was  standing  kind  of  over  her— straddle  of 
her;  that  there  was  a  man  ahead  of  the 
Iiorse  (James  H.  Gllk^)  who  threw  op  his 
band,  and  the  h«se  came  very  near  touching 
him;  that  he  did  not  think  it  touched  him ; 
that  he  never  saw  the  plaintiff  when  be  saw 
the  man  ahead  of  the  horse;  fliat,  alter  plain- 
tiff was  struck  and  thrown  to  the  pavement, 
she  was  headed  wast;  that  the  horse  was  go- 
ing at  a  pretty  good  gait;  and  by  that  he 
meant  the  dilTer  was  driving  at  a  pretty 
fftst  trot 

Mattie  Sterau  testified  that  the  idiolntlff 
gat  <dE  of  a  Bosedale  car  and  started  north 
across  tlie  Southwest  boulevard ;  that  she  no- 
ticed her  very  particularly;  that  plaintiff  had 
"gotten  across  both  tracks  and  was  going 
straight  to  the  sidewalk"  on  the  north  side  of 
the  street,  and  the  "horse  and  wagon  ran 
Tight  into  her"  and  knocked  her  down;  "that 
after  she  tell  the  fellow  (driver)  grabbed 
back  on  the  horse  like  that  (illustrating,  and 
the  horse  trampled  all  over  her";  that  "Just 
about  the  time  the  hwse  hit  her  the  driver 
bollered  'Get  out  of  the  way  there!' "  that 
she  did  not  see  the  driver  do  anything  ex- 
cept pull  back  on  the  lines;  that  the  plain- 
tiff's clothing  were  all  dirt  and  dust  and 
torn;  that  the  horse's  hoofs  had  ground  holes 
in  her  garments,  and  a  piece  of  her  clothing, 
"about  that  long  (Indicating)  was  torn  nearly 
off  and  bung  by  the  edge" ;  that  she  could  tel) 
when  a  person  bad  imbibed  liquor  to  excess; 
that  the  "driver  was  more  than  half  Intoxi- 
cated, too  much  so  to  be  on  a  public  wagon; 
that  his  eyeballB  were  red  and  his  tongue 
thick,"  and  his  breath  smdt  of  "bad  wblsky"; 
that  she  did  not  see  the  driver  before  be 


crossed  the  car  tracks  In  Summit  street,  and 
"then  he  was  Just  coming  at  full  speed — he 
didn't  make  any  halt  whatever;"  that  she 
had  crossed  both  tracks,  and  had  gotten 
across  the  second  or  north  track  about  two 
or  three  feet;  that  she  fell  towards  Rosedale: 
that  her  head  fell  that  way,  right  straight 
with  the  tracks  going  west,  and  straight  with 
the  horse's  head;  that  she  fell  fnll  length; 
that  the  horse  seemed  to  be  standing  on  her 
stomach,  but  he  was  on  her  clothing;  that 
she  did  not  know  Whether  he  was  on  her 
body  or  not.  On  cross-examination:  "Q.  Did 
yon  see  her  the  instant  she  fell?  A.  Yes,  sir. 
Q.  Which  direction  was  she  going  then?  Like 
this  (Indicaling)  facing  north?  A.  Her  face 
was  that  way ;  yes.  sir.  Q.  Did  she  look  to- 
wards the  east  at  any  time?  A.  Why,  she 
saw  the  wagon  right  on  ha,  and  Just  did 
that  way  (hidicaUng  with  her  bands)*  and 
fell.  Q.  But  die  didn't  see  the  wagon  until 
It  was  right  on  ber?  A.  I  couldn't  say  wheth- 
er she  did  or  not  I  wasnt  nsli^  her  ^es. 
Q.  Ton  were  telling  about  what  she  was  do- 
iag.  Ton  didn't  see  ber  look  towards  the 
easttoseelf  acarormgon  waacomlng?  A. 
No,  sir;  I  dottt  remember  anything  about 
that  at  all."  That  plalntlTs  left  side  struck 
the  pavement  That  she  flrat  saw  the  horse 
and  wagon  Just  as  It  bounced  across  the  Sum- 
mit street  car  tracks.  TbM  there  is  a  good 
deal  of  travd  there,  bat  never  any  rush ;  no 
fast  traffic  along  there.  That  ws^ons  usually 
sladc  up  a  little  at  transfer  points  and  Cross- 
lin That  she  did  not  notice  the  driver  par- 
ticularly befora  the  horse  strudc  the  plaintiff. 
"Q.  Now,  did  yon  or  did  you  not  say  you  no- 
ticed him  contlnnons^  from  the  crossing  of 
summit  street  until  his  horse  struck  her?  A. 
He  was  right  in  front  of  my  ^es  driving  t^t 
way.  I  don*(  know  that  I  had  my  eyes  set 
right  on  blm.  Q.  Did  yon  or  did  you  not 
watdi  him  Mmtinuonsly  from  the  time  he 
crossed  the  Summit  street  tracks  until  be 
struck  the  plaintiff?  A.  Tes,  ste;  I  saw  him 
from  the  time  he  crossed  t^e  tra(&  until  he 
struck  her.  Q.  Did  you  wat^  him  continu- 
ously? A.  I  couldnt  sasr  I  did,  but  I  saw 
him.  Q.  Yon  saw  blm  crossing  the  Summit 
street  tracks,  you  toll  ns,  and  you  saw  him 
when  bis  horse  strudc  the  old  lady.  Now,  did 
you  see  him  between  those  times?  A.  Well, 
thero  was  nothing  to  see  between  the  time  he 
drove  across  the  track  and  when  he  struck 
ber.  It  wasn't  more  than  three  or  fonr  sec- 
onds.** That  she  would  have  run  and  grabbed 
the  plaintiff  out  of  the  way  if  she  would  have 
had  time.  "Q.  Did  yon  notice  that  she  was 
In  danger?  A.  I  saw  he  was  going  to  run 
into  her,  and  he  hollered  *Oet  out  of  the 
way  there!*  Q.  When  did  you  see  be  was  go- 
ing to  run  into  ber?  A.  Just  about  the  time 
he  was  going  to  run  into  ber."  That  she  saw 
the  plaintiff  Just  before  she  was  struck,  and 
the  plaintiff  threw  up  her  hands  like  that  (In- 
dicating); that  she  did  not  know  whether  a 
car  was  passing  on  the  north  track  or  any 
other  wagon  In  the  street  at  or  abont  the 
moment  the  plaintiff  was  struck. 


Digitized  by  Google 


686 


182  S0UTHWE8TBRN  BBPORTDB. 


CMo. 


jam^s  H.  GUk^  testified:  Tbat  be  was 
rii^t  wbere  tiie  horse  came  along,  and  had 
his  hand  on  the  horse,  or  he  would  hare  been 
caught  too.  "Q.  What  effect  did  It  have  on 
yon  when  yon  pnt  year  hand  on  the  horsel 
A.  It  knocked  me  down.  I  fell  on  my  knees, 
bnt  I  jumped  up  again.  The  team  was  com- 
lug  this  way.  It  came  with  force,  very  fast, 
and  I  seen  It  was  going  to  hit  me,  and  I 
Jumped  back  and  pat  my  band  against  the 
horse,  and  it  threw  me  down  on  my  knees, 
and  I  Jumped  up.  And,  when  I  jumped  ap. 
the  old  lady  was  lying  down,  and  the  horse 
standing  on  het  with  one  foot.  Q.  Now,  you 
say  this  borse  was  coming  fast  Can  yon 
glre  the  jury  any  idea  of  atwut  bow  fast  it 
was  coming?  A.  It  was  coming  pretty  fast, 
tor  the  man  that  was  on  the  wagon  was  bold- 
ing  his  whip  up  and  that  made  the  horse  run 
faster,  and  It  ran  on  lier,  and  would  hare, 
run  on  me,  but  I  put  my  band  against  the 
horse,  and  fell  down  on  my  knees.  And  I 
ran  and  tried  to  get  the  horse  off  of  her,  but 
another  man  got  there  before  me."  That  he 
got  off  of  a  Bosedale  car,  and  was  going  to 
take  a  south-bound  Roanoke  car.  That  the 
first  thing  he  saw  was  the  driver  with  his 
whip  up,  and  the  horse  was  going  awful 
fast.  That  when  be  first  saw  the  horse  It 
was  about  as  far  "as  from  here  to  that  Iron 
railing  there  (indicating)— about  15  feet  Q. 
Fifteen  feet  is  the  distance  that  the  wagon 
was  away  when  you  first  saw  It,  is  that  right? 
A.  I  think  so."  That  he  would  be  78  years 
old  in  July,  and  was  a  little  slow  on  his  legs, 
and  a  Uttie  bard  of  bearlug,  but  bis  eyesight 
was  good.  TbAt  be  touched  the  horse  on  the 
left  sbonlder,  and  fell  back  kind  of  side- 
ways. That  the  plaintiff  was  beside  him  and 
on  his  1^  and  the  horse  went  on  and  hit 
her.  That  they  bad  to  cross  over  the  South- 
west boulevard  tracks  to  get  to  the  Roanoke 
car.  That  there  was  no  sidewalk  to  cross  on 
to  get  there,  and  they  had  to  cross  the  way 
tbey  did.  That  it  was  a  couple  of  car  lengths 
(60  feet)  from  the  Summit  street  car  tracks 
to  where  th^  got  off  the  Rosedale  car.  but 
he  did  not  think  it  was  100  feet  That  be 
saw  the  horse  standing  with  bis  left  fore  foot 
on  the  plaintiff,  on  her  side,  and  the  other 
foot  on  the  ground,  and  the  plaintiff  was 
lying  flien  on  her  back.  That  the  left  fore 
foot  of  the  horse  was  on  the  side  of  the  plain- 
tiff, or  It  Koned  to  bim  that  way.  That  the 
plaintiff  was  walking  a  little  piece  from  bbn, 
three  or  fonr  feet  Tbat  she  did  not  go 
around  behind  tte  car  she  got  off  of.  The  car 
had  gone  on.  That  theiilainUff  was  three  or 
fonr  feet  from  him,  and  the  horse  was  lunging 
when  he  toncbed  him. 

Plaintiff  testified:  Tbat  she  was  not  ac- 
quainted with  Un.  Blattle  Stevens,  the  wit* 
ness  who  saw  ba  stmck  by  the  tafwae  and 
wagon,  before  she  was  hurt  (By  Mr. 
Bird):  Yon  remember  sending  It  (a  transfer) 
to  me  at  my  home?  A.  Yes,  sir;  I  had  it 
In  my  pocketbo<^  ever  since.  But  I  can't 
tdl  you  any  mm  after  I  got  out  and  wait 


around  the  street  car.  Then  I  can't  ronem- 
her  anything.  Ittea  I  expect  the  boy  stradc 
me,  bnt  I  cant  remonber  anything  else.  Q. 
Have  you  any  reooUecUon  of  the  horse  strik- 
ing you?  A.  NOf  sir;  I  nev^  knew  what 
happmed  to  me  If  they  badnt  told  me." 
That  die  had  gone  over  tbat  route  about  ev- 
ery we^  That  she  crossed  om  the  street 
that  day  the  same  as  abe  bad  dime  t<a  once 
a  week,  and  as  every  one  dse  did  If  they 
wanted  to  catch  a  south-bound  Roanoke  car. 
That  her  eyesight  was  good.  Tbat  ber  in- 
juries were  in  ber  left  side  and  in  the  back 
part  of  her  head.  That  her  left  ey9  was  all 
right  before  her  Injury,  but  her  right  eye  had 
been  weak  for  ten  years  before  she  was  hurt 
That,  after  the  injury,  she  noticed  that  die 
was  forgetful,  and  could  not  remember  as 
w^  as  she  could  b^re.  On  erosa-examlna- 
Uon:  "Q.  (By  Mr.  Taylor):  Isn't  It  a  dan- 
gerous thing  for  almost  any  one  to  com* 
downtown  with  these  crowded  streets  and 
street  cars?  A.  I  wouldn't  say  that  for  I 
did."  Tbat  she  was  thrown  on  the  aide  of 
her  face.  That  she  thought  she  was  across 
the  car  tracks  In  the  Southwest  boulevard* 
but  she  could  not  tell.  She  thought  she  had 
gotten  pretty  nearly  to  the  sidewalk,  but  she 
did  not  know  where  she  was  atmck.  That 
she  got  across  the  tracks.  That  she  did  not 
see  the  horse  or  the  man  (Oilkey).  "Q.  Do 
you  know  whether  you  stopped  on  the  north 
track  to  look  for  a  car  comiug  from  the  east? 
A.  I  always  stand  there  when  I  get  off  the 
car.  I  always  look  before  I  start  across  the 
track.  Q.  And  you  think  yon  looked  at  tbat 
time?  A.  Tes,  sir.  Q.  And  you  stopped  while 
you  were  looliing.  did  you?  A.  I  don*t  think 
I  stopped.  I  could  see  without  stoi^lng.  Q. 
Why  was  it  when  you  were  looking  for  the 
car,  you  did  not  se^  this  horse  and  wagon 
coming?  A.  I  don't  know.  He  must  hare 
come  like  a  whirlwind.  Q.  Your  bearing  is 
good,  Mrs.  Patton?  A.  Yes,  sir.  Q.  And  you 
could  have  heard  blm  If  be  was  coming  like- 
a  whirlwind?  A.  Yes.  sir ;  I  could.  Q.  Did 
you  notice  whether  there  were  any  wagon» 
on  the  north  side  of  the  street  there?  A. 
No,  sir ;  I  don't  think  I  did.  I  wasnt  think- 
ing about  tbat  I  was  only  thinking  of  where 
X  was  going,  and  I  didn't  ttaink  there  was 
anything  to  hurt  me.  Q.  And  were  you  In 
a  hurry  to  go  where  you  were  going  wbea 
yon  got  off  of  the  car?  A.  Nothing  more  than 
nsnal.  Q.  Didn't  yon  testis  In  yonr  direct 
examination  that  you  were  In  a  hurry  wbea 
you  started  across  the  street?  A.  I  didn't 
think  there  was  anything  to  hurt  me  when  I 
started  amws  the  stre^  Q.  The  qnestlin 
I  asked  you  la  whethw  you  did  not  testUy 
In  answer  to  Mr.  Bird's  qneatlcm  that,  when 
yon  got  off  thla  car  and  started  serosa  the 
street,  it  was  late,  and  you  were  in  a  hurry 
to  g^  to  your  dntlnaticmT  A.  I  expect  l 
was.  Q.  You  were  in  a  hurry  then  when 
you  were  crossing  these  tracks,  just  before 
yoa  were  nm  into  by  tills  horael  A.  X  aa» 
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alwayi  In  a  hnrry  going  any  place,  and  I 
remember  wdl  of  getttng  off  the  car  and  go- 
ing acToas  tbe  street  car  tracka,  and  that  1b 
all  I  do  remonber.  Q.  Ton  were  not  looking 
for  the  bwae  then?  A.  X  vas  lotting  for 
tbe  boiw  if  there  had  been  any  In  my  sl^t" 
That  die  did  not  think  she  had  a  Tell  mi. 
"0-  Were  yon  on  the  track,  or  was  It  fmt 
hetcne  ytm  got  <m  the  tradi;  on  the  nortb 
track,  that  yon  looked  east  and  rtopped  to 
see  If  there  was  a  car  coming  from  down 
town?  A.  Yes,  sir;  I  alwigrs  do  that  Q. 
Then  yon  started  on.  Now,  did  yon  look 
again  after  yon  got  off  the  track,  or  did  yon 
keep  your  face  straight  to  the  north  In  the 
direction  yon  were  gotitgl  A.  I  expect  I 
lofAed  Btral^t  ahead,  but.  If  there  had  been 
a  wa«on  close  to  me,  I  woeld  have  seen  It 
and  heard  It,  too.'*  That  there  was  no  wag<m 
coming  that  she  saw,  and,  it  the  wagon  was 
coming.  It  was  comhig  aa  fftst  as  It  could, 
or  she  would  hare  noticed  It  That  the  Rose- 
dale  car  had  mored  on  betan  she  saw  wheth- 
er there  was  another  car  comii«;  Sometimes 
the  cars  meet  rtgbt  there.  **Q.  Did  you  look 
to  see  whether  any  wagons  were  comLog  after 
yon  had  stepped  on  the  traCk?  A.  I  reckim 
t  did,  because  Z  always  looked."  That  tiie 
horse  stepped  on  her  side.  "I  think  his  foot 
stepped  on  my  side  and  slipped  off.  I  don't 
know  anything  about  it  I  can't  tell  yon.  I 
don't  know  anything  more  about  that  than 
yon  do  now.  I  never  knew  anything  after  I 
started  to  cross  the  street  After  it  struck  me 
I  didn't  know  anything." .  That  she  did  not 
think  tbe  horse  would  have  struck  her  at  all 
if  tbe  drlTer  bad  been  attending  to  his  busi- 
ness. 

In  regard  to  the  distance  In  wfalcta  tbe 
driver  ought  to  have  stopped  tbe  horse  and 
wagon,  John  Pryor,  who  bad  been  a  teamster 
for  eight  years,  and  who  claimed  to  be  an 
expert  driver,  testified  that  the  borse  was 
going  at  a  pretty  good  gait  and  by  that  he 
meant  tbe  driver  was  driving  tbe  borse  at 
a  pretty  fast  trot  and  that  he  was  going 
that  same  gait  just  before  he  bit  the  plain- 
tiff; that  there  Is  a  water  grade  on  the 
Southwest  boulevard  at  that  point  sloping 
to  the  west  but  the  grade  there  was  not 
very  much  of  a  one.  And  the  witness  after 
being  qualified  was  asked  and  answered  the 
followliv  questions:  "Q.  Now,  taking  that 
grade,  and  assuming  that  the  load  In  the 
wagim  was  orer  2,000  pounds,  and  that  tbe 
horse  w^ghed  no  more  than  1,130  pounds, 
would  it  be  possible  to  stop  with  that  load 
in  that  wagon  when  going  at  such  a  rate  of 
speed  as  yon  say  he  went  across  Summit 
street  and  stop  in  within  2  feet?  A.  Yes, 
sir ;  witti  a  one-horse  wi^im  that  way.  Q, 
How  would  he  do  It?  A.  Throw  on  your 
brake,  and  pnll  down  tm  your  lines.  Q.  Now 
Mr.  Fryor,  whoi  a  man  could  do  that  it 
would  be  some  evidence  that  he  had  his  horse 
under  pretty  good  control,  wouldn't  Itl  A. 
Tea,  air;  cwtalnly.  tQ.  The  fact  that  he 


could  stop  after  knocking  a  person  down,  and 
stop  his  borse  right  over  him,  would  be  evi- 
dence that  he  had  complete  control  of  his 
horse,  would  It  notT  A.  He  would  have  con- 
trol enough  to  atop  him.  Q.  He  could  do  that 
It  his  horse  was  running  away?  A.  No^  sir. 
Q.  Ton  could  not  do  that  If  tbe  horse  was 
going  four  or  six  miles  an  hour?  A.  Ton  can 
stop  pretty  quUk  with  a  on»-horse  wagon 
espedally." 

Stewart  Taylor,  for  appellant  Bush  h. 
Fisetta  and  Bird  *  Fop^  for  reqKmdaxt 

WOODSON.  X  (after  stating  the  facta  as 
above).  1.  The  foregoing  statement  is  a 
tnlef  rtenmA  of  the  evidence  introduced  at 
the  trial  of  this  cause  as  disclosed  by  the 
reocnrd;  and  upon  that  showing  counsel  for 
appelant  Inaist  tiut  It  did  not  make  out  a 
prima  fade  case  for  the  Jury,  and  for  that 
reason  the  trial  court  properly  announced 
that  It  would  sustain  a  demurrer  to  the  evi- 
denea  In  the  conatderatttm  ai  tbe  demurrer 
to  the  evidence.  It  should  not  be  forgotten 
Qiat  the  function  at  a  demurrer  **1b  to  admit 
as  true  all  tbe  facts  which  the  evidence  tends 
to  proves  aa  wtil  as  all  reasonable  deduc- 
tiona  which  may  be  naturally  drawn  there- 
from." Melly  T.  Railway  Co.,  215  Mo.,  loc. 
dt  B84t  U4  S.  W.  1015 ;  Einlen  r.  Ballway 
Co..  216  Mo.,  loc  dt  166, 116  8.  W.  628.  ThB 
evidence  tended  to  show  that  the  reepond«it 
allghtftl  f^m  the  street  car  on  Southwest 
boQlevard  about  75  feet  west  of  Summit 
street,  and,  after  looking  for  approaching 
vehid^Mt  started  northwest  across  ^e  boule- 
Tud  to  the  north  dde  thereof  for  the  par- 
pne  ^  taking  passage  on  the  Summit  street 
car  line ;  that  when  she  had  reacASd  a  point 
a  few  fOet  north  of  the  north  toA  of  (he 
Boulevard  llne^  appdlanf  s  servant,  in  char^ 
of  his  horse  and  wagon.  In  a  half  Intoxicat* 
ed  condition,  with  whip  raised  up  in  the  air, 
came  driving  down  the  boulevard,  as  some 
of  the  witnesses  said.  In  a  "brisk  trot"  while 
otbers  said  in  a  "fast  run,"  and  ran  his 
horse  against  respondent  knocked  her  down, 
and  Inflicted  the  Injuries  of  which  she  com- 
plains. The  evidence  also  tended  to  show 
that  whm  he  was  within  a  fOw  fOet  of  her, 
without  attempting  to  stop  tin  horse,  he 
holloed  at  hv.  *H3tit  out  of  the  way  therel" 
and  that  not  until  the  horse  waa  right  upon 
her  did  the  driver  make  any  attempt  to  atop 
<a  sladnn  the  speed  of  the  horse.  In  addi- 
tion, tbe  evidence  tended  to  show  that  the 
street  on  «Mdi  she  was  Injured  was  cme  of 
the  prindpal  thoronghfores  of  Kansas  City, 
upon  and  alcmg  whldi  thrae  was  a  great  deal 
of  travd  in  street  cars,  vdildes,  and  on 
foot;  also,  that  the  same  borse  and  wagon 
almost  ran  over  one  of  the  witnetses  in  the 
case,  and  would  have  done  so  had  he  not 
placed  his  hand  against  tbe  borse  and  push- 
ed himself  ba(±  out  of  the  way;  but  In  do- 
ing so  the  hlgb  qwed  of  the  horae  knodrad 
him  bade  with  aocb  force  aa  to  make  him 
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tell  to  Ills  knees.  If  we  apply  the  rale  pre- 
vlouflly  annouiiced  to  the  evidence  in  this 
case,  tlien  there  can  be  no  donbt  but  what 
respondent  made  out  a  prima  fade  case  for 
the  jury,  and  that  the  court  wred  in  com- 
pelling her  to  take  a  nonsuit,  and  for  that 
reason  the  court  very  properly  set  aside  the 
nonsuit  and  granted  her  a  new  trial. 

2.  The  next  and  fliuil  Insistence  made  by 
coonsel  for  appellant  is  that  the  evidence 
shows  respondent  was  guilty  of  such  contrib- 
utory negligence  as  should  preclude  a  recov- 
ery in  this  case,  and  that  the  trial  court  for 
that  reason  properly  compelled  her  to  take 
a  nonsuit  We  are  unable  to  lend  our  as- 
suit  to  that  insistence.  The  evidence  shows 
that  she  alighted  from  the  car,  looked  for 
approaching  vehicles,  and  started  across  to 
the  north  side  of  the  street,  and  while  so 
proceeding  she  was  run  over  and  injured. 
While  there  Is  some  evidence  from  which  it 
might  be  Inferred  that  she  was  not  constant- 
ly looking  out  for  T^icle«  while  ^klng 
acroM  the  street,  however,  under  the  law  of 
this  state,  that  is  not  absolutely  necessary. 
If  she  looked  when  she  started  across  the 
street  and  saw  no  approaching  danger,  then 
the  court  should  not  have  declared  as  a  mat 
ter  of  law  that  she  was  guilty  of  such  ne^- 
gence  aa  would  preelnde  a  recovery  simply 
because  she  did  not  constantly  ke^  up  a  vig- 
ilant TOtch.  The  case  of  Thompson  v.  Uvery 
Co.,  214  Ho.  4S7,  113  S.  W.  1128,  was  not  as 
strong  a  case  as  the  one  at  bar,  yet  In  that 
case  this  court  held  that  the  evidence  made 
a  case  for  the  jury.  There  the  plaintm  not 
only  looked  for  approaching  teams,  but  ac- 
tually saw  the  defendant's  carriage  about  a 
half  block  away  rapidly  approaching  the 
crossing,  upon  which  she  and  others  were 
standing,  waiting  for  a  street  car.  There 
was,  as  here,  evidence  which  tended  to  show 
that  the  plaintiff  did  not  keep  a  continuous 
lookout  for  the  carriage,  but  supposed,  and 
relied  upon  the  supposition,  that  the  driver 
thereof  would  slacken  the  speed  of  the  team 
before  reaching  the  erossliv  upon  which,  as 
before  stated,  there  were  several  persons 
standing,  including  the  plaintiff,  awaiting  the 
arrival  of  a  street  car ;  but,  instead  of  stop- 
ping or  slackening  the  speed  of  the  team,  the 
driver  ttaer^  as  her^  drove  right  into  the 
crovrd,  and  knocked  plaintiff  down,  and 
drove  against  some  one  else,  and  a  third  nar- 
rowly escaped  being  trampled  under  the  feet 
of  the  horses  by  jumping  into  the  front  end 
of  the  a^roacblng  car.  In  the  case  at  bar 
the  re^tondent  did  not  see  the  horse  and 
wagon,  and  consequently  she  was  not  re- 
quired to  exercise  as  great  a  degree  of  care 
for  her  safety  as  If  she  had  seen  them  ap- 
proaching her.  All  the  law  required  of  her 
was  that  she  exercise  ordinary  care  under 
the*  drcamstances,  and  what  was  ordinary 
care  was  a  question  of  fact  for  the  jury. 
Thompson  V.  Livery  Co.,  supra,  214  Mo.,  loc. 


dt  497,  498, 113  S.  W.  1128;  Klnlen  T.  EftU- 
way  Co.,  supra.  In  discussing  this  question 
in  the  latter  case,  this  court,  at  page  155, 
216  Mc  at  page  527,  U6  8.  W.,  said:  -The 
streets  of  our  dttes  are  public  thoroui^fares 
upon  which  all  have. the  right  to  travel,  but 
neither  the  iKdestrian,  the  street  car,  nor 
the  carriage  drawn  hy  horses  lias  the  exclu- 
sive right  to  the  use  thereof.  Their  rights 
and  duties  are  relative,  and  all  must  exer- 
cise reasonable  care  in  order  not  to  Injure 
each  other.  While  a  motorman  In  charge  of 
a  car  Is  not  necessarily  required  to  stop  his 
car  every  time  a  man,  horse,  or  vehicle 
crosses  in  front  of  him,  yet  In  populous 
cities,  where  the  streets  are  crowded  with 
people,  ordinary  care  requires  him  to  ke^  a 
vigilant  watdi  for  those  who'  for  any  cause 
are  exposed  to  the  danger  of  being  strocic 
by  the  approaching  car.  And,  when  the  mo> 
torman  saw  or  by  the  exwclse  at  ordinary 
care  could  have  seen  Mr.  Kinlen*s  buggy 
hanging  to  and  sliding  along  the  rail,  the 
law  imposed  the  duty  upon  him  to  use  rea- 
sonable care  to  stop  the  car  or  slacks  the 
speed  thereof,  and  thereby  avoid  striking 
him,  and  whether  he  did  or  not  was  a  ques- 
tion for  the  jury  to  determine."  The  same 
rule  applies  to  a  driver  of  a  team  upon  the 
streets  of  a  populous  dty.  After  a  careful 
consideration  of  the  evidence,  we  are  dearly 
of  the  opinion  that  the  court  erred  in  com- 
pelUng  the  respondent  to  take  a  nonsuit,  and 
that  it  properly  set  It  aside  and  granted  her 
a  new  trial. 

For  the  reason  before  stated,  we  are  of  the 
opinion  that  the  judgment  should  be  afllrm* 
ed;  and  It  Is  so  ordered.  All  concoc; 


BABRVELDT  CONST.  GO.  T.  BAGKJET  et  aL 

(Soprenu  Court  of  Hfasourl,  Divldon  No.  L 
Nov.  30,  1910.) 

1.  CocBTS  <8  281  *>— Missouri  Supbeub  Coubx 
— JuBisoicnos— AJtouKT  iw  Dispute. 

Though  In  an  action  ex  contractu  tbs 
amount  sued  for  at  the  date  of  the  petition 
was  less  than  ^7,500,  yet  where,  on  toe  day 
the  jud^nieDt  was  rendered,  the  principal,  to- 
frether  with  interest,  waa  more  thaa  that  sum, 
such  amount  was  the  "amount  in  dispute,"  so 
as  to  give  the  Supreme  Court  jurladiction  of 
the  appeal  by  plaintiff,  while,  if  It  were  an  ac- 
tion for  personal  Injuries,  the  amount  stated  in 
the  petition  would  constltnts  fb»  "amount  la 
dispute." 

[Bd.  Note^For  oUier  cases,  see  Ooorti^  Cent 
Dig.  |65e;  Dee.  Dig.  I  231.*] 

2.  COITTBACTS  (8  808*)— KXCUBB  SOB  NoRpn- 

FOBMANCB. 

Under  a  building  contract  providing  that 
a  certain  amount  shall  be  paid  as  liquidated 
damages  in  case  of  delay  in  construction,  except 
for  certain  causes,  the  contractor's  contention, 
in  hiB  action  to  recover  the  compensatioa  un- 
der the  contract,  that,  Inasmudi  as  the  court 
determined  that  defendant's  claims  for  liquidat- 
ed damages  was  not  well  founded,  his  aaser- 
tioD  of  a  right  thereto  was  a  breach  of  the  con- 
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tract,  axcQslns  omperfornuutce  hj  plaintiff,  was 
not  takw. 

[Ed.  Note.— For  other  cavM,  aee  Contncts, 
Cent.  Dig.  I  1486%;  DecTlMg.  |  806.*] 

8.  BaoBOwa  (|  9*)— Pxivobiiaiioi  ot  C9ondi- 
tionb  -~  buildihg  contuot  —  bights  ot 
Fabties. 

Where  a  tiuUdioK  contiactor  was  to  paj 
for  mateiiala,  etc,  ana  on  the  completion  ot  the 
building  a  deed  given  in  escrow  should  be  de- 
livered to  the  contractor  as  part  iiajment,  he 
was  not  entitled  to  the  deed  until  he  had  paid  off 
liens  for  materials  furnished. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dif.  I  11;  Dec.  Dig.  S  9.«] 

4.  TaiVDOB  ASD  PtrBCOAflBB  (i  166*)— Bbbaxib 
or  OONTBACT— SUfTiaiBHOT  OT  InsD. 
^niongh  the  ownw  Inserted  In  a  deed  of 
land  to  be  conveyed  In  part  payment  under  a 
boilding  contract,  an  unauthorized  stipulation 
that  the  taxes,  general  and  special,  for  a  cer- 
tain year,  should  be  paid  by  the  contractor,  the 
contractor,  having  read  the  deed,  and  agreed  to 
accept  it  on  tbe  owner's  promise  to  p^y  audi 
taxes  could  not  claim  that  the  contract  was 
broken  by  such  insertion. 

lEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  H  309-318;  Dea  Dig. 
I  166.*] 

Appeal  from  St  Louis  Circoit  Court;  DanL 
Q.  Taylor,  Jadge. 

Action  by  the  Baerreldt  Construction  Com- 
pany against  Noble  R.  Bagley  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Thfi  followlag  Is  a  portion  of  the  building 
oontraict  refnred  to  tn  tbe  opinion: 

"Art  YI.  The  oontractors  ahaU  comi^ete 
tlw  several  portiona,  and  the  wbcAe  of  the 
vork  eomprAended  in  this  agreement  by  and 
at  the  time  or  times  hereinafter  stated,  to 
wit:  The  automoUle  quarters  to  be  finished 
on  or  before  tbe  first  day  of  July,  A.  D.  1901, 
and  tiie  entire  building  to  be  flnltiied  on  or 
before  tbe  first  day  of  August  A.  D.  1904. 
and  in  default  tltraeof  the  contractors  shall 
pay  to  the  owner,  as  liquidated  damages,  tbe 
■am  of  tw^^  dollars  (^OuO(^  for  each  and 
erery  day  required  to  finish  tbe  aaid  parts 
and  tike  whole  of  said  building  beyond  aaid 
date. 

"Art  VIL  Should  the  oontractors  be  de- 
layed In  tbe  prosecution  or  completion  of  the 
-work  by  the  act  neglect  m  default  of  the 
owner,  of  tbe  architects,  or  of  any  other  con- 
tractor employed  by  tiie  owner  upon  the 
work,  or  by  any  damage  caused  by  fire  or 
other  casualty  for  which  tbe  contractors  are 
not  reqwnslble,  or  by  geueral  strikes  or  lock- 
outs caused  by  acts  of  employte,  then  the 
time  ber^  fixed  for  tbe  completion  of  tbe 
wotk  ahali  be  extended  for  a  period  equiva- 
lent to  ^e  time  lost  by  reason  of  any  or  all 
tbe  causes  aftxresald,  which  extended  ]?eriod 
diall  be  detnmined  and  fixed  by  the  archi- 
tect^ but  no  such  allowance  shall  be  made 
unless  a  claim  therefor  is  presented  in  writ- 
ing to  the  architects  within  f  orty-el^t  hours 
ot  the  occurrence  of  such  delay." 


Bernard  Qreensfelder,  for  appellant  Jas. 
M,  Snttaeriand.  Blcbard  A,  Jones,  and  David 
W.  Voyles,  for  reap<mdait  Bagley. 

VALLIANT,  J.  Plaintiff,  a  corporation, 
sued  in  two  counts  to  recover  a  balance  dalm- 
ed  to  be  doe  It  for  labor  and  matraialB  which 
altered  into  the  construction  of  a  certain 
building,  under  a  contract  with  the  defend- 
ant Bagley,  and  to  establish  a  mechanic's 
liffii  on  the  building.  The  first  count  was  a 
declaration  on  quantum  meruit  the  second  on 
the  contract  The  balance  claimed  in  the  pe- 
tition is  f7,(^tS2,  with  Interest  from  Sep- 
tottber  16»  1901,  whoi  it  became  due  and  de- 
mand was  made;  Tbe  suit  was  b^cun  Jan- 
uary 17,  1905.  Tbe  Jndgmwt  was  rendered 
June  8,  190a  The  cause  was  tried  by  the 
court  jury  waived.  Tbe  finding  and  Judg- 
ment were  for  the  defmdants,  and  the  plain- 
tlfl  appealed.  It  is  unnecessary  to  set  out 
the  pleadings,  as  no  point  on  that  i^ase  of 
the  case  Is  made,  and  the  points  in  coutrover- 
sy  will  Buffldentiy  appear  from  a  statement 
of  tbe  facts.  No  Instructions  were  asked  or 
given.  Tbe  plaintiff  filed  Its  claim  for  a  me- 
chanic's lien  in  due  time  and  4ne  form. 
There  is  but  Uttie,  If  any,  dispute  as  to  the 
principal  facts  in  the  case. 

The  land  on  which  the  building  was  to  be 
erected  was  owned  by  defendant  Bagley. 
The  contract  price  of  the  building,  when  com- 
pleted according  to  speclflcationa,  was  $28,- 
918.75.  The  building  was  com[deted  and 
delivered  to  Bagley  In  all  respects  according 
to  tbe  contract  except  that  It  was  not  com- 
pleted within  the  time  specified.  It  was  spe- 
cified that  for  every  day  of  delay  In  tbe  com- 
pletion beyond  the  date  named  the  contractor 
should  pay  $20  as  liquidated  damages.  At 
that  rate  there  was  delay  enough  to  make 
tbe  sum  to  be  so  paid  amount  to  $1,800,  and 
tbe  defendant  Bagley  In  his  answer  claimed 
that  amount  as  a  counterclaim  or  off-set, 
but  the  evidence  showed  Justifiable  cause  for 
the  delay.  Therefore  the  court  found  against 
him  on  that  item.  The  Judgment  to  that  ex- 
tent was  for  the  plaintiff,  and  no  appeal  was 
taken  by  defendant 

During  the  progress  of  construction  there 
was  paid  to  tbe  plaintiff  sums  aggregating 
$21375.23,  leaving  a  balance  of  $7,038.32  to 
be  settled.  The  contract  required  the  plain- 
tiff to  pay  for  all  the  labor  and  materials  em- 
ployed and  used  by  him  In  the  building  so  as 
to  protect  It  against  mechanic's  Hens,  but  he 
allowed  bills  of  that  kind  to  accumulate  to 
the  amount  of  $3,516.30  and  Hens  for  such 
bills  to  be  filed.  These  bills  defendant  Bag- 
ley  paid,  and  was  therefore  entitied  to  re- 
cover that  sum  of  plaintiff  or  deduct  it  from 
the  balance  due  plaintiff,  if  there  was  sucli 
twlance.  Bagley  set  up  a  counterclaim  for 
that  sura.  At  the  time  <^  entering  Into  the 
building  contract,  tbe  parties  made  another 
agreement  in  writing,  whereby  defendant 


•For  otb«r  osms  sm  sams  tepto  and  section  NUHBBB  In  Dec  Dig.  a  Am.  Dls.  Key  No.  Swiss  a  Rep'r  Indaxas 
132  S.W.-4i 


Digitized  by  Google 


690 


1S2  80UTHWBSTBBM  KEPOBTEB. 


Basley  was  to  convey  to  platotUE,  or  to  whom 
plaintiff  might  designate,  pertain  real  estate 
on  Page  avoiiie  In  the  city,  which  the  plain- 
tiff was  to  receive  at  the  agreed  valuation  of 
16,800,  In  paymmt  to  that  extent  of  the  price 
of  the  bnlldlng  contract  A  deed  In  due  form 
was  made  by  Bagley  and  wife  to  Johanna 
Baerveldt,  the  person  for  that  purpose  des- 
ignated by  the  plaintiff  ^d  waa,  by  agree- 
ment of  the  parties,  placed  in  the  hands  of 
the  Magolre  Seal  Estate  Company  to  be  de- 
livered to  the  grantee  when  the  plaintiff  com- 
pleted  its  contract 

By  the  terms  of  the  second  agreement  It 
was  specified:  "That  the  consideration  In 
said  deed  being  eleven  thoosand  tight  hun- 
dred dollars  (911,800),  less  an  ezlsUng  deed 
of  trust  for  five  thousand  dollars  ($5,000)  on 
said  property  leaving  an  equity  of  sixty-elgbt 
hundred  dollars  (¥6,800),  which  $6,800  la  ac- 
cepted as  a  cash  payment  on  contract,"  etc., 
the  building  contract  above  mentioned.  There 
Is  this  difference  between  the  recitals  in  the 
deed  and  those  in  the  agreement,  namely,  in 
the  deed  It  Is  specified  that  the  propoty  is 
conveyed  with  covenants  of  warranty  of  title 
"except  as  against  taxes,  special  and  geieral, 
for  the  year  1904,  and  a  certain  deed  of  trust 
on  lota  19  to  23  Inclusive  to  secure  payment 
of  Qve  thousand  doUars  which  the  said  party 
of  the  second  part  (Johanna  Baerveldt)  cove- 
nants and  assumes  to  pay  as  a  part  of  the 
consideration  of  this  deed,"  whereas  in  the 
agreement  there  is  no  mention  of  taxes.  The 
deed  had  been  drawn,  signed,  and  acknowl- 
edged before  the  execution  of  the  agreement, 
and  Mr.  Baerveldt  testified  that  he  objected 
to  the  mention  of  taxes  therein,  and  that  the 
written  agreement,  specifying  only  the  S5,- 
000  deed  of  trust  to  be  assumed  by  the  gran- 
tee, was  80  worded  to  comply  with  his  objec- 
tion. Plaintiff  offered  In  evidence  a  certifi- 
cate of  title  from  a  title  examiner  which 
showed  that  certain  taxes  for  the  year  1904 
were  d^lnquent  but  on  objection  by  the  de- 
fendants, the  offer  was  withdrawn,  and  the 
certificate  was  not  afterwards  Introduced  in 
evidence,  otherwise  than  it  was  attached  as 
an  exhibit  to  the  plaintiff's  motion  for  a  new 
trial.  After  the  building  was  completed,  the 
plaintiff  demanded  of  the  Magulre  Real  Es- 
tate Company  the  deed  held  by  it  in  escrow, 
but  that  company  refused  to  deliver  It  ttiea 
because  of  the  unpaid  bills  for  labor  and 
materials  above  mentioned,  which  bills  Bag- 
ley  afterwards  paid.  .  After  that  bow  long 
after  is  not  shown,  the  Page  avenue  land  de- 
ficribed  in  the  deed  held  by  the  Maguire  Beal 
Estate  Company,  or  that  part  of  it  which 
was  covered  by  the  $0,000  deed  of  trust  was 
Rold  under  foreclosure  of  the  trust  and  the 
title  passed  to  a  stranger.  The  court  fouiid 
that  the  contract  price  of  the  building  was 
$28,918.75,  on  which  plaintiff  had  bera  paid 
$21,876.23.  leaving  unpaid  in  cash  $7,038.52, 
against  which  plaintiff  was  chargeable  with 
the  agreed  price  of  the  land  covered  by  the 
deed  in  escrow,  $6,800,  leaving  due  him  $23a- 


62;  that  there  was  due  the  defokdant  Bagleor 
$3,515.30  for  the  bills  for  labor  and  material 
above  mentioned  lees  the  $288J^  balance  dn» 
plaintiff,  leaving  $3,276.78. 

The  Judgmmt  was  that  plaintiff  waa  not 
entitled  to  a  mechanic's  li«i;  that  he  should 
recover  nothing  on  the  first  count  of  his  pe- 
tition; that  Bagley  recover  nothing  on  his 
counterclaim  for  delay,  but  that  he  recover 
of  plaintiff  on  his  counterclaim  for  labor  and 
materials  paid  by  him  the  sum  of  $3;276.78, 
and  have  execution  thwefor  and  a  lien  for 
the  same  on  the  Page  avenue  property  de- 
scribed in  the  eecrow,  which  lien  should  be 
prior  to  any  title  created  by  that  deed;  that 
the  Maguire  Beal  Estate  Company  deliver 
to  plaintiff  or  Into  court  for  plaintiff  the 
deed  so  held  In  escrow  and  then  stand  dis- 
charged; that  the  other  defendants  be  dis- 
charged and  plaintiff  pay  the  costs  of  the 
salt  From  that  Judgment  Um  plaintiff  brfnct 
this  appeaL 

1.  Perhaps  before  entering  upon  a  consid- 
eration of  the  merits,  it  is  well  to  notice  the 
facta  bearing  on  the  question  of  the  Jurisdic- 
tion of  this  connt  of  the  canae.  It  la  an  ac- 
tion at  law  ex  contractu.  Plaintiff  in  Its  pe- 
tltltm  states  that  there  Is  a  balance  due  It  on 
the  account  of  $7,038.52,  that  It  demanded 
payment  September  16,  1904,  and  the  prayer 
Is  for  Judgment  for  $7,038.52  and  Interest 
from  that  date.  The  petition  was  filed  Jan- 
uary 17,  1906;  the  amount  of  the  balance 
claimed,  with  interest  to  that  date,  would  be 
less  than  $7,600.  but  on  the  day  the  Judgment 
was  rendered,  June  8,  1906,  if  the  plaindff 
had  recovered  what  he  was  then  claiming,  it 
would,  countlngi  interest  to  that  date,  have 
been  $7,770.42.  But  the  Judgment  was  that 
the  plaintiff  recover  nothing  on  that  claim, 
and  the  plaintiff  la  here  by  appeal  from  that 
Judgment  claiming  now  Uiat  it  should  have 
had  Judgment  then  for  $7,088.62,  plus  Intwest 
from  September  14,  1904,  to  June  8,  1906; 
that  is,  $7,770.42.  That  is  therefore  "the 
amount  in  dispute,"  and  therefore  this  court 
has  Jurisdiction  of  the  cause.  In  consider- 
ing this  subject  of  Jurisdiction  as  depending 
on  the  amount  in  controversy,  we  obe^e  a 
distinction  between  an  action  in  tort  where 
the  amount  of  damages  claimed  in  the  peti- 
tion does  not  bear  interest  before  Judgment 
and  an  action  of  this  tdnd  where  the  amount 
claimed  arises  out  of  a  contract  express  or 
implied,  and  where  the  petition  states  facta 
constituting  a  right  to  recover,  not  only  the 
amount  specified  as  principal,  but  also  inter- 
est. Schwyhart  v.  Barrett  228  Mo.  497,  601, 
122  S.  W.  104^,  1060,  was  a  suit  to  recover 
damages  for  personal  Injuries,  and  It  was 
there  said:  "If  a  plaintiff  brings  suit  for 
damages  and  states  In  his  petition  the  amount 
for  which  he  sues,  if  he  Is  cast  In  hie  suit 
and  appeals,  we  go  back  to  the  petition,  and 
say  that  the  amount  there  claimed  Is  the 
amount  in  dlqpute.  If  the  plaintiff  afaonid 
in  such  case  recover  judgment  for  a  certain 
amount  and  the  def^dant  appeals,  the 
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amount  tben  In  dispute  Is  the  amount  of  the 
Jadgment  Hie  date  ot  the  dispute  in  tlw 
one  case  Is  tliat  of  fUlos  the  petiti<m,  in  the 
other  it  la  that  of  the  rendition  of  the  Judff> 
ment,  and  In  ^ther  case  the  amount  in  dis- 
pute Is  the  amount  for  which  the  dispute 
could  at  that  date  have  been  settled.  If  not 
settled  then  and  Intvest  la  added,  it  Is  added 
bj  operation  of  law,  not  as  a  part  of  Uie 
amount  In  dilute,  but  as  a  oonseqnence  of 
wltUufldlnc  it  Interest  in  sndk  case  Is  a 
mere  incident,  a  mere  sequence.**  We  call  at* 
tention  to  the  distinction  to  be  obsored  In 
this  particular  betweoi  a  case  where  Interest 
doee  not  run  on  the  amount  demanded  in  the 
petition  and  a  case  where  It  does  run*  lest 
what  is  said  In  Schwyhart  t.  Barrett  might 
be  construed  as  applying  to  a  case  of  ihe 
Und  at  bar. 

2,  Appellant  contends  that  defuidant  Bag- 
ley  committed  a  breach  of  tba  contract  by 
claiming  damages  for  the  delay,  wlil<di  claim 
was  found  by  the  court  to  be  unsound,  and 
tliat  h^  liaThv  attempted  to  impose  on  the 
plaintifr  a  deed  to  the  Page  avenue  pn^ert? 
taceefftJns  from  the  warranty  of  title  the.tax- 
es  general  and  special  for  the  year  1904, 
thereby  again  committed  a  breach  of  the  con- 
tract, and  therefore  had  no  r^ht  to  insist  on 
the  plaintiff's  accepting  the  deed  in  part  pay- 
ment of  tiie  contract,  and  thatv  because  of 
those  breaches,  plaintiff  had  the  right  to  re- 
fuse to  accept  Uie  deed  and  to  demand  pay- 
ment in  money  of  the  balance  due  on  the  con- 
tract; and  was  Justifled  in  allowing  those  who 
bad  filed  liens  to  prMecute  their  Ueaa  to  judg- 
ments, and  then,  when  those  claims  were  paid 
by  Bagley,  the  latter  could  deduct  the  amount 
of  the  same  &om  the  amount  doe  plaintiff 
and  pay  it  the  balance.  Defendant  Bagley 
cannot  be  adjudged  to  bare  committed  a 
breach  ot  the  contract  1^  making  a  claim  for 
damages  for  the  deli^  in  finishing  the  build- 
ing although  his  dabn  was  not' allowed  by 
the  court  If  he  thought  he  wss  oktltied  to 
the  liQuldated  dunages  called  for  by  the  con- 
tract he  had  a  right  to  assert  the  claim,  and, 
even  If  be  did  not  think  he  was  so  entitled, 
he  committed  no  act  in  relation  thereto  that 
was  detrimental  to  the  plaintiff.  He  did  not 
withhold  the  deed  to  the  Page  avenue  prop- 
erty from  plaintiff  because  of  this  Claim  for 
damages,  but  it  was  withheld  because  of  the 
plaintiff's  refusal  to  pay  off  the  liau  that 
woe  filed.  The  plaintiff  was  In  duty  bound 
to  pay  off  those  liens,  and  was  not  oitltled  to 
the  deed  then  held  in  escrow  while  those  liens 
were  standing  against  the  buUdlng.  Nor  did 
the  plaintiff  sufltor  any  wrong  because  of  the 
language  ot  Uie  deed  requiring  bim  to  pay 
the  taxes  general  and  special  for  the  year 
1901  Ifr.  Baerveldt  read  the  dead  befinre  he 
■igiwd  the  agreement  to  accc9»t  it  In  payment 
ot  16,800  on  his  contract  and  he  knew  Its 
contents.  He  testified  that  he  objected  to  that 
clause  In  the  dsed,  and  would  not  agree  to 


accQpt  It  until  Mr.  Bagley  assured  him  that 
he  would  pay  the  taxes,  and  on  that  assar- 
anee  he  agreed  to  ocoqit  the  deed  In  that 
form.  Therdlore  he  cannot  claim  to  have 
been  deceived  as  to  its  contents.  If  he  was 
injured,  it  was  by  the  ftillnre  of  the  defend- 
ant Bagley  to  do  what  it  Is  aUeged  he  agreed 
to  do  in  the  way  of  paying  taxes,  and,  as  to 
that  tben  was  no  evtdmce  of  any  breach  of 
that  prtmdse.  because  there  was  no  proof  that 
there  were  any  taxes  then  deUn<iuent  Plain- 
tiff offered  in  evidence  a  certificate  tft  a  pro- 
fessional title  examiner  indicating  that  there 
wen  tans  delinquent  <m  the  property  for  the 
year  1901,  but  the  evidence  was  so  clearly  In- 
competent ttut,  whan  objection  was  made,  it 
was  withdrawn,  and  there  was  no  other  evi- 
doice  on  that  point  offered.  It  does  not  ap- 
pear In  the  reoOTd  that  tiie  jdalntitt,  before 
the  parties  assumed  hortile  attitudes  tovards 
tmcb  6ther  or  before  this  suit  mm  brought 
ever  brone^t  the  subject  of  the  allied  proui- 
Ise  to  pay  the  taxes  to  the  notice  of  defend- 
ant Bai^  or  insisted  that  the  taxes  be  psid. 
Besides,  according  to  the  plaintUTs  own  flow- 
ing, It  demanded  the  deed  of  the  Ubupilre  Heal 
Estate  Company,  wbok  the  building  was  fin- 
ished, well  knowing  thai  its  contmtS)  and 
was  wUllng  tben  to  take  it  at  the  agreed  price 
without  making  any  point  In  r^ard  to  tax- 
es. But  at  that  time  the  plaintiff  was  not 
entitied  to  the  deed,  because,  although  there 
was  a  balance  of  $7,033.62  unpaid  on  the 
building  contract  yet  against  that  balance 
there  was  the  aggregate  sum  of  $8,615.80  of 
mechanics*  Ums  filed,  whldi  tiie  plaintiff  was 
leaving  for  defendant  Bagley  to  psy,  and 
which  when  paid  would  leave  the  balance  due 
plaintiff  only  18,623.22,  instead  of  $6,800.  the 
agreed  price  of  the  Page  avenue  property.  He 
was  therefore  at  that  time  not  entitled  to 
the  deed  to  the  property.  If  since  then  the 
title  to  tiie  pn^wrty  has  passed  to  a  stranger, 
it  Is  because  the  plaintiff  did  not  take  care 
of  the  $6,000  deed  of  trust  whldi  It  was  agreed 
the  grantee  in  the  deed  should  assume.  If 
the  grantee  bad  paid  the  $6,000  mortgage,  she 
would  now,  under  the  terms  of  the  judgment 
appealed  from,  be  entiUed  to  the  Page  avenue 
property  agreed  to  be  worth  $11,800,  against 
wlilcb  would  stand  the  amount  the  plaintiff 
owes  defendant  Bagley  $3,276.78. 

The  trial  judge  had  the  right  ctmceptlon  of 
the  right  and  justice  of  the  cause. 

Hm  judgment  Is  affirmed.  All  concur. 


LITTLO  et  sl.  r.  ST.  LOUIS  UNION  TEUST 
00.  et  aL 

(Snptema  Court  of  Mlwmri,  Division  No.  1. 
Nov.  80;  19ia) 

COUBTS  (I  231*)— Appellatk  JuBisoionoN— 
ScPBEin  CouBi^-OONrLicnito  DseisiONS. 
Under  Coast  Amend.  1884,  |  6  (Ann.  St 
1006,  p.  244).  providing  that  the  last  prevlons 
rulings  of  the  Supieme  Court  on  any  qusstlfn 
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of  law  or  equity  shall  be  eontroUinff  authority 
In  the  Oourts  of  Appeals,  a  case  cannot  be  certi- 
fied from  a  Ooart  of  Appeals  to  the  Supreme 
Goart  at  the  xequest  of  a  dissenting  judge, 
where  he  aszees  In  the  majority  opinion  that 
the  decision  la  in  conformity  with  the  last  previ- 
ous ruling  of  the  Supreme  Oourt,  but  takes  the 
▼lew  that  the  mUnc  was  not  well  consideted 
and  la  not  controlling. 

[Bd.  Note.— For  other  caaea,  aee  OourtsL  Oent 
Dig.  t  647;  Dec  Dig.  1  231>] 

Appeal  from  fit  Louis  dicnlt  Ckmrt;  Matt 
G.  Reynolds,  Judge.  ' 

Action  by  William  O.  Little  and  others 
against  the  St  LouU  Union  Trust  Company, 
interpleader,  and  the  National  Bank  of  Com- 
merce. From  a  decree  for  the  trust  com- 
pany, the  National  Bank  of  Ck»mmerce  ap- 
pealed  to  the  St  Louis  Oourt  of  Appeals,  and 
on  affirmance  of  the  Judgment  (124  S.  W. 
eOO)  the  case  was.  at  the  request  of  a  dl»> 
senttng  Judge,  certified  to  the  Suprone  Oonrt 
Cause  remanded. 

Edward  D'Arcy  and  Percy  Waner,  for  ap- 
pellant Jos.  S.  Laurie  and  Stewart,  Bllot 
Ohaplla  ft  Blayney,  for  le^ondentB. 

VALLIANT,  J.  This  cause  comes  here 
from  the  fit  Louis  Court  of  Appeals  on  the 
dl^ent  of  one  of  the  Judges,  who  deems  the 
majority  opinion  of  that  court  In  conflict 
with  certain  decisions  of  this  court  and  on 
his  request  the  cause  Is  certified  to  this  court 
under  section  0  of  the  amendment  of  18S4 
to  article  6  of  the  Constitution  <Ann.  St  1906, 
p.  244). 

The  snlt  was  begun  in  the  dicnlt  court  of 
the  (dty  of  St.  Loals  by  the  plalntlflB  against 
the  St  Louis  Union  Trust  Company  and  oth- 
ers; plaintiffs  claiming  for  themselTee  and 
others  to  be  entitled  to  a  certain  fund  In  the 
bands  of  the  St  Louis  Union  Tnwt  Com- 
pany. The  trust  company  filed  an  answer 
and  cross-bill  In  the  nature  of  a  bill  of  in- 
terpleader,  asking  to  be  allowed  to  pay  the 
fund  Into  court  and  be  discharged,  with  Its 
costs  snd  a  reasonable  allowance  to  pay  its 
attorneys.  The  right  to  require  the  various 
claimants  to  Interplead  was  resisted,  and  the 
question  was  on  the  right  of  the  trust  com- 
pany to  maintain  Its  bill  of  lnt»pleader. 
The  decree  was  In  favor  of  the  trust  com- 
pany; the  court  decreeing  that  tt  might  pay 
tbe  tnnd  Into  court  and  be  discharged  and 
recover  Its  costs,  to  be  taxed,  and  a  reason- 
able attorney's  fee,  the  amount  to  be  by  the 
court  thereafter  detennined,  and  that  the 
plaintiffs  and  the  other  defendants  Interplead 
for  the  fund.  On  appeal  to  this  court  the 
Judgment  was  affirmed.  Uttie  Union 
Trust  Co.,  197  Uo.  2S1,  01  S.  W.  80a  When 
the  cause  went  back  to  the  circuit  court  a 
Judgment  was  rendered  awarding  the  tmst 
company  certain  items  of  costs,  amounting  to 
$371.74,  and  attorney's  fees  to  the  amonnt  of 
$1,000.  From  that  Judgment  an  appeal  was 
taken  to  the  St.  Louis  Court  of  Appeals, 


where  It  was  contended  that  tlie  drcult  court 
had  not  Jurisdiction  to  render  Judgment  fix- 
ing the  amount  of  the  -costs  and  attorney's 
fees;  that  the  Jurisdiction  of  that  court  end- 
ed when  It  rendered  the  final  Judgment  from 
which  the  appeal  to  the  Supreme  Coart  was 
taken;  and  that  it  could  not  at  a  snbsegurat 
term  adjudge  the  amount  of  attorney's  fees 
to  be  allowed  the  trust  company.  The  cause 
came  on  for  hearing  in  the  St  Louis  Court 
of  Appeals,  and  that  court  rendered  Judg- 
ment affirming  the  Judgment  of  the  drcult 
court  Little  v.  Union  Trust  Co.,  124  S.  W. 
OOO.  One  of  the  Judges  dissented  from  the 
majority  opinion,  and  filed  a  dissenting  opin- 
ion, in  which  he  expressed  the  view  that  the 
majority  opinion  was  in  conflict  with  certain 
decisions  of  this  court  naming  them;  but  he 
also  referred  to  a  later  decision  of  this  court, 
and  said:  "It  Is  true  tb&t  In  the  case  of  Pad- 
gett V.  Smith.  207  Mo.  235,  106  S.  W.  742,  the 
Supreme  Court  In  an  opinion  per  curiam, 
held  that  the  drcult  court  that  tried  the 
cause  had  Jurisdiction  to  hear  evidence  as 
to  the  nature  and  extent  of  the  services  and 
their  reasonable  value,  and  to  make  a  proper 
,allowance  therefor,  to  be  taxed  as  costs,  aft- 
er Its  Judgment  had  been  affirmed  by  the 
Suprone  Court;  but  I  find  nothing  in  this 
later  case  to  show  that  the  question  was  pre- 
sented to  the  court  and  adjndicated  by  It  as 
to  whether  or  not  Jurisdiction  still  remained 
in  the  circuit  court  It  does  not  appear  that 
counsd  were  heard,  or  that  there  was  any 
opposition  to  the  motion,  or  that  the  prior 
adjudications  of  the  court  on  the  matter 
were  in  any  way  called  to  the  attention  of 
the  court;  and  whilst  it  is  true  the  Padgett 
Case  Is  the  last  dedslon  of  tiie  Supreme 
Court  on  the  subject  I  cannot  think  that  it 
is  the  controlling  one.**  In  oth»  words,  tiie 
learned  Judge  thought  that  this  court  had  not 
given  due  consideration  to  the  subject,  and 
therefore,  although  it  was  the  last  previous 
ruling  of  this  court  on  that  subject.  It  was 
not  to  be  considered  by  the  Court  of  Appeals 
as  a  controUtng  authority. 

It  is  only  when  a  Judge  of  the  Court  of 
Appeals  deems  one  of  its  decisions  to  be  con- 
trary to  a  previous  dedslon  of  any  one  of  the 
Courts  of  Appeals  or  of  this  oourt  Oat  the 
cause  can  be  certified  to  tills  court  tor  de- 
termination. If  the  dedslon  of  the  Court  of 
Appeals  is  deemed  to  be  in  conformity  with 
the  last  decision  of  this  court  but  the  last 
decision  of  this  court  is  deemed  to  be  wrong, 
there  is  no  authority  for  transferring  tiie 
cause  here.  In  this  case  the  dissenting  Judge 
agrees  with  the  other  Judges  of  bis  court 
that  tiie  majority  opinion  conforms  to  the 
last  previous  ruling  of  this  court  on  tiiat 
subject;  but  be  is  of  the  opinion  that  the 
case  in  which  that  ruling  was  made  was  not 
well  conrtdmd  and  therefore  la  not  cmitrol- 
ling.  It  is  not  however,  tor  the  judge  to  de- 
dde  whetiier  or  not  the  last  prerlons  ruling 
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of  this  court  Ifl  controlUng.  The  OonBtttntkm 
leaves  "no  qiUBUon  <m  that  subject  Its  lan- 
guage Is  eziriteit;  "The  last  prevloiu  rnllngs 
of  tlie  Supreme  Gonrt  m  anj  qnestkm  of  law 
or  eqnlt7  aludl.  In  all  caam,  be  eontrfdllng 
anttkorlty  In  said  conrts  of  aiqiieala."  SecOtni 
8,  amamlment  ot  ISM  to  art  6. 

Tbere  was  no  anthorltj  Cor  transtttrrlng 
tblB  cane  to  this  court  It  Is  therefore  re* 
tnmed  to  the  Bt  Lools  Gonrt  of  Axowala. 
All  concur. 


BBOWN  at  al.  t.  SOUTH  JOPLIN  LEAD  & 

ZINC  MINING  CO. 
(SapMDw  Gonrt  of  IflsBoari,  Diytsion  No.  1. 

Not.  ao,  ma) 

1.  APPEAI.  AlfD  E}BBOB  (|  1011^  —  RXTRW — 

Trial  bt  Ooubiv-Findihos  or  Fact— Coar- 

CLUSITEHBSa. 

In  an  acti<m  at  law,  fiodings  of  fact  made 
by  the  trial  conrt  on  conflictlDit  evidence  are 
eondnirtva  on  appeaL 

[Ed.  Note^FoT  other  caaee,  see  Appeal  and 
Error,  Gent  Dis.  IS  8988-3968;  Dee.  Dis.  % 
1011.*] 

2.  Fraud  ^  82*)— BiOHxe— Slioiioh  of  Rih- 

In  a  case  of  fraud  and  deceit  in  a  con- 
tract tb«  party  injured  hai  two  lemedlee;  he 
may  rescind  the  contract  or  he  may  folly  per- 
form it  and  Boe  for  the  oamages  resalting,  pro- 
vided he  adhere*  to  the  original  contract  etand- 
ioff  at  an  timea  at  ann'a  length  towards  the  op- 
poaite  party. 

[Ed.  Note.— For  oOier  caaea,  lee  Frand,  Gent 
Dlk.  S  28;  Dec  Dig.  |  82.*r 

3.  P^UD  (8  8S*>— ACTIOW8— Waiteb. 

Where  a  party,  entitled  to  recover  for 
frand  and  deceit  in  a  contract,  makes  a  new 
contract  with  the  same  person,  having  knowl- 
edge at  that  time  of  soch  frand  and  deceit,  he 
waives  bis  riglit  of  action. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cent. 
Dik.  i80;  Dec.  Dig.  1 8&*] 

4.  Fbatto  (I  81*)~AoTtoifs— CtoNDinoiT  Pe«- 

Ad  action  for  fraud  and  deceit,  In  a  con- 
tract contmplata  that  the  party  injured  ad- 
heres to  tba  CMtzact  with  Iti  hnidens  and  ben- 
efits. 

[Ed.  Note.~For  other  caeca,  see  Fraud,  Gent 
Dig.  I  27 ;  Dec  Dig.  |  81.*]  - 

6.  Fbacd  (I  eO*)— AcnORa  — DAUAors. 

In  an  action  for  fraud  and  deceit  in  a  con- 
tract the  injured  part?  may  recover  damages 
for  the  benefits  of  the  bargain. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  I  65;  Dec  Dig.  %  60.*] 

6.  Fbaud  (I  36*}— Actions— Waivke  bt  New 

Where  a  party  with  knowledge  of  the  fraud 
and  deceit  practiced  In  the  original  contract 
enters  Into  a  new  one,  he  waives  his  right  of 
action,  even  though  he  expended  money  before 
discovering  the  fraud,  for  it  Is  presumed  that 
the  new  agreement  took  that  into  conaideratiwi 
and  wiped  out  all  old  scorea 

[Ed.  Note.— For  other  cases,  see  Frand.  Gent 
Dig.  i  80;  Dec  Dig.  {  35.*] 

Appeal  from  Glrcnlt  Gonrt  Jaq^  Connty ; 
Howard  Gray,  Jndge. 


Action  1^  O.  J.  Brown  and  another  against 
the  flonth  Joplln  Lead  ft  Zinc  Iflnlng  Gompa-v 
ny.  From  a  judgment  tor  defendant  plain- 
tuts  appeal.  Affirmed. 

J.  W.  McAntlre,  for  appellants.  Spencer, 
GrayBton  A  Spencer  and  Meredith  ft  Harwood, 
for  respondent 

OBAVES,  J.  This  Is  the  second  appear- 
ance of  this  cause  In  this  court  When  first 
here  it  appears  that  the  plaintiffs  had  obtain- 
ed a  verdict  for  something  over  $14,000;  wblch 
verdict  the  trial  conrt  set  aside  for  reasons 
assigned,  and  the  plaintUts  appealed.  Brown 
v.  Lead  ft  Zinc  Mining  Co.,  194  Mo.  681.  92 
S.  W.  699.  Upon  that  appeal,  Fox,  J.,  by 
opinion  eliminated  much  of  plaintiffs  case. 
The  action  is  one  for  fraud  and  deceit  in  the 
execution  of  a  certain  mining  lease,  the  plead- 
ings being  fully  analysed  In  tbB  former  opin- 
ion. When  the  case  was  remanded  by  this 
conrt  the  d^endant  amended  Its  answer,  wd 
pleaded  that  after  the  execution  of  the  lease 
plsaded  and  after  plaintiff  knew  ot  tbe  facts, 
they  entered  into  a  new  and  snbsequent  con- 
tract by  which  the  original  lease  was  ratified 
and  modifledf  and  that  by  so  entering  Into 
the  new  agreement  plaintUb  waived  and  lost 
all  their  righto  to  sue  for  and  recover  any 
dnmagBs  by  reason  of  the  alleged  fraud  and 
deceit  The  trial  court  found  that  such  sob- 
sequoit  contract  had  been  made,  and  that  by 
reason  thereof  idalntitrB  were  precluded  from 
recovering.  In  this  r^rd  the  case  is  dif- 
ferent from  that  of  the  former  aH>eal,  other- 
wise, It  remains  rery  largely  the  same.  For 
a  taller  atatemmt  the  former  opinion  (104 
Mo.  681,  92  S.  W.  689)  should  be  read  with 
this.  We  shall  toke  the  question  of  this  sub- 
sequoit  contract  and  Its  effect  first  and  then, 
if  necessary,  discuss  other  questions. 

1.  Xhe  case  was  tried  before  the  court  and 
upon  motion  ot  the  defendant  certain  findings 
of  fact  were  made.  This  was  done  by  the 
defendant  presenting  a  number  of  findings  of 
fact  and  asking  tbe  conrt  to  give  ot  rtfuse 
the  same  as  la  done  with  Inatmctlons.  In- 
stmctlons  were  also  preaented  for  the  action 
of  the  conrt  The  court  among  other  findings 
of  fact  gave  and  made  tbe  following  two, 
which  are  important  upon  the  issue  now  un- 
der discussion : 

"The  court  sitting  as  a  Jury  finds  the  fol- 
lowing facts:  That  the  only  ground  of  re- 
covery on  which  plalntUta  offered  any  evidence 
was  the  allured  false  and  trandulent  r^re- 
sentations  made  by  Henry  B.  Fain  as  to  the 
new  shaft  on  lot  9  being  on  solid  ground,  and 
as  to  the  proximity  and  direction  of  the  old 
drifts  in  reference  to  said  new  shaft" 

"The  conrt  sitting  as  a  Jury  finds  the  fol- 
lowing facto:-  That  on  Febmary  1901. 
plalntitrs  entered  into  a  new  contract  In  writ- 
ing with  defendant  company  for  a  valid  ctm- 
stderatlon,  redndng  the  amount  of  tbe  roy- 
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'Taltr,  and  making  other  changes  In  the  leaBe, 
and  at  that  time  plaintiffs  had  knowledge  of 
the  falsity  of  the  alleged  mlsrepresentatioiu 
made  by  Pain  on  which  this  action  is  based." 

"The  court  sitting  as  a  Jury  finds  the  fol- 
lowing facta :  That  in  sinking  the  new  shaft 
the  plaintiff  struck  at  a  d^th  of  about  one 
hundred  and  forty-«lx  feet  a  small  prospect 
drift  leading  Into  a  large  drift,  referred  to 
in  the  plaintiff's  petition,  and  the  plaintiffs 
bad  the  prospect  drift  deaned  out,  and  had 
knowledge  of  fects  showing  the  falsity  of 
Pain's  mlsrepresentattouB,  uptm  whldi  this  ac- 
tion Is  based,  and  up  to  that  time  the  plain- 
tiffs had  expended  the  sum  of  f3,476-" 

These  findings  become  Important  because 
the  erldence  upon  which  th^  were  made  is 
not  before  us,  although  the  plaintiff  seems  to 
have  excepted  to  the  findings.  Hie  abstract 
simply  says  what  the  evidence  tends  to  show 
upon  both  Bides.  This  Is  an  action  at  law, 
and  we  are  bound  by  these  flndii^  Snuffer 
T.  Eur,  197  Mo.,  loc.  dt  188;  94  S.  W.  988, 
and  cases  therein  dted. 

The  finding  of  facts,  to  which  we  must  bow, 
Is  to  the  ^ect  that  there  was  a  new  agree- 
m^t  made  after  the  plainticrs  were  fully  pos- 
sessed of  the  facts.  This  new  ^reement  was 
to  the  advantage  of  the  platntUfs  as  the  rec- 
ord runs.  Under  such  circumstances  the  trial 
court  did  not  err  in  holding  that  plaintiffs 
had  waived  their  action  for  fraud  and  deceit 
under  the  orlj^al  contract  In  cases  of  fraod 
and  deceit  the  party  has  two  remedies :  First, 
be  may  rescind  the  contract ;  or  secondly,  he 
may  folly  perform  the  contract;  and  sue  for 
damages  resulting  from  the  ftaud  and  deceit 
Nor  does  it  appear  that  there  can  be  a  waiver 
ot  damages  for  the  fraud  and  deceit  so  long 
as  the  party  adheres  to  the  original  contract 
He  is  not  eompelled  to  abandon  his  original 
contract  upon  the  discovery  of  fraud,  but  may 
go  on  in  the  fulfillment  thereof  and  rely  up- 
on his  action  for  fraod  and  deceit  Sndi 
would  seem  to  be  the  doctrine  of  the  cases 
relied  upon  by  the  plalntlfh,  of  which  the 
following  are  samples :  Morman  v.  Harring- 
ton, 118  Mich.  623,  77  N.  W.  242;  Haven  v. 
Neal,  48  Mbm.  816, 46  N.  W.  612 ;  SeU  v.  Log- 
ging Oo.,  88  Wis.  fiSl.  eO  N.  W.  106S:  Wilson 
V.  Nichols,  72  Conn.  173,  48  AU.  10S2.  But 
whilst  this  is  true,  yet  where  a  party  entitled 
to  recover  for  fraud  and  deceit  has  knowledge 
of  the  fraud  and  decdt  in  the  original  con- 
tract and  thereafter  makes  a  new  agreement 
the  case  law  seems  to  preclude  a  recovery  fOT 
the  fraud  and  deceit  tincturing  the  originiU 
contract  The  making  of  a  new  agreement 
touching  ti^  subject  of  contract  has  been  de- 
nominated as  an  txeegtixm  to  the  rule  that 
the  afllrmance  and  further  ivmecution  of  a 
^x>ntract  tinctured  with  fraud  and  deceit  does 
not  bar  a  recovery.  In  14  Am:  &  Eng.  Bncy. 
of  Lew  (2d  BdO  P*  171,  tills  idea  of  on  ensep- 
tion  Is  thus  eqirossod;  "The  role  that  af- 
flrmanoe  of  a  contract  with  knowledge  of 
fraud  does  not  bar  an  action  for  damages  Is 
subject  to  the  limitations  that  the  party  de- 


frauded most  stand  towards  the  other  party 
at  arm's  Imgth,  must  comply  with  the  terms 
of  the  contract  on  his  part  must  not  ask  fa- 
vors of  the  other  party  or  offer  to  poform  the 
contract  on  conditions  whldi  he  has  no  right 
to  exact,  and  must  not  make  any  new  agree- 
ment or  engagement  respecting  it  If  be  does 
so  he  waives  the  frand." 

In  Page  on  Contracts,  toL  1,  f  13d,  It  is 
said :  "Since  fraud  in  the  Indaoement  makes 
a  contract  voidable,  the  party  defrauded  may 
make  the  contract  valid  by  electing  with  full 
knowledge  of  the  facta,  to  treat  it  as  valid. 
Thus,  a  promise  to  pay  the  purchase  money, 
making  a  partial  payment  thereon,  the  pay- 
ment of  interest  thereon,  an  assignment  of  a 
mortgage,  the  obtaining  of  an  extonBl(m  ot 
time,  mewing  a  note,  or  making  payments 
thereon,  making  a  new  contract,  or  receiving 
mon^  under  the  contract  or  leasing  the  prop- 
erty bought  through  frand,  or  remaining  in 
poraeesion  and  making  Improvonents,  or  tak- 
ing security  for  performance  or  treating  as 
his  own  propo^  received  under  the  amtract 
or  other  performance  of  an  executory  con- 
tract, or  brii^lng  suit  on  the  contract,  axe  all 
acts  whldi  amount  to  a  ratification  If  done 
after  discovery  of  the  fraud  and  with  fall 
knowledge  thereof.**  Tba  italics  In  the  fore- 
going are  oars. 

The  Gaiitomla  court  has  very  concisely 
thus  stated  the  doctrine  in  the  case  of 
Schmidt  V.  Mesmer,  116  CaL,  loc.  cU.  270^ 
48  Pa&  6S:  "It  is  no  doubt  the  law  that 
while  where  a  party  se^  to  .resdnd  a  cm- 
tract  into  which  he  was  Induced  to  go  by 
the  frandnlent  representations  of  another 
party,  be  must  rescind  at  once  upon  discov- 
ery of  the  fraud,  and  restore  the  other  par- 
ty, as  near  as  may  be,  to  his  former  condi- 
tion, yet  he  may  ctect  to  go  on  with  the  con- 
tract and  sue  to  recovw  damages  for  the 
deceit  without  ^ving  any  warning  to  the 
other  party  that  he  intends  at  some  tntaie 
time  to  charge  him  with  fraud.  TUs  role 
when  applied  to  a  contlnaouB  contract  wldcb 
rons  throng  a  sorles  of  years,  sometimes, 
no  doubt  works  an  injustice  to  the  party 
charged  with  fraud.  It  is  trae  that  <»ie  ac- 
tual^ guilty  of  fraud  is  not  entitled  to  much 
consideration.  IBut  the  real  difltenlty  osaal- 
1y  is  to  detmnine  wbethw  or  not  the  alleged 
frand  actaally  exlsbed.  and  the  lame  has 
generally  to  be  determined  i^n  conflicting 
testimony,  and  in  accordance  with  tiie  pre- 
ponderance of  evUloiee.  to.  audi  a  case  It 
is  evident  that  the  party  who  keqps  his  in- 
tended charge  of  fraud  secret  for  years  has 
a  great  advantage  In  pre^rlng  fbr  a  future 
intended  actin,  which  he  alone  antldpatee 
over  his  advwmiy,  who  has  had  do  Intima- 
tion of  such  action  or  sudi  charge  of  fraad, 
and  has  had  no  reason  to  preserve  or  Recover 
evUtenoe  amoendng  it  But  tMa  mle^  wMcl^ 
reHeMs  •  party  loften  he  ohooset  to  SM  for 
damages  from  many  of  tM  aot$  rsgniretf  of 
Mm  when  Ae  eleott  to  rewind,  ie  tub/aol  to 
tome  Jutt  UmttfUUme.   It,  after  M»  tnoW-j 
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'  edge  of  vAat  he  eMms  to  have  ftom  the 
fraud,  he  electa  not  to  retelnd,  but  to  adopt 
the  contract  and  9ue  for  damagee,  he  imut 
itanA  toward  the  other  party  at  arm'e 
length.  Se  muet  on  hie  part  eomplp  wtth 
the  ternu  of  the  contract.  He  mutt  not  Mfe 
fakfore  of  the  other  party,  or  offer  to  per- 
form the  eontraet  on  eondtUone  which  he 
hue  no  right  to  evaet,  and  mutt  not  moJee 
any  new  agreement  or  engagement  retpeet- 
ing  it;  otherwite,  he  waivet  the  aileged 
fraud.**   A«aln  tbe  italics  are  onni. 

In  tlilB  Scbmldt  Oaae  Is  a  rtenmg  of  the 
case  law  uvon  the  subject.  We  do  not  find 
It  onestloned  except  In  tbe  dteenting  opin- 
ion of  Sanborn,  J.,  In  the  case  of  Scbagon 
T.  Scott  Mfg.  Co.,  162  Fed.,  loc.  cit  224.  225, 
89  C.  CX  A.  189.  The  principal  opinion  in 
that  case  by  Phillips,  J.,  accords '  with  the 
California  court  In  Taylor  t.  Short.  107 
Ho.  884,  17  S.  W.  970,  is  found  in  effect  a 
recognition  of  the  doctrine.  That  ease  was 
to  rescind  a  contract  rather  tban  for  dam- 
ages  for  fraud  and  deceit,  yet  many  expres- 
sions used  1^  Sberwood,  accord  wttb  tbe 
▼lews  above  expressed.  In  fact,  plalntlA' 
couuel  do  not  in  tb^r  brief  dispate  tbe  well* 
founded  doctrine  of  the  California  case,  su- 
pra, bnt  urge  tbat  tbis  case  does  not  bU 
-wltbln  tbe  rule.  We  are  of  opinion  that  It 
does,  and  If  so  there  is  no  error  In  the  trial 
of  this  cause.  As  to  whether  it  does  so  fall 
within  this  rule  we  discuss  in  the  next  para- 
graph. 

2.  As  Indicated  above  tbe  case  law  Is  to 
the  effect  that,  so  long  as  the  party  adheres 
to  the  original  contract,  things  done  imder 
that  contxttet  and  required  by  its  terms  will 
not  work  a  waiver  of  an  action  for  fraud 
and  deceit,  even  tbougb  sucb  things  be  done 
after  a  discorery  of  tbe  ftaud.  To  lllnstrat^ 
If  by  tbe  original  cmtract  partial  payments 
are  to  he  made,  sucb  payments  being  under 
tbe  contract,  do  not  mlve  an  actttm  for 
damages  for  fraud  and  deceit  although  such 
payments  are  made  after  the  discovery  of 
tbe  fraud.  It  most  be  borne  in  mind  tbat 
the  party  defrauded  has  two  remedies;  i. 
&  (1),  an  action  to  rescind,  wbl^  should  be 
1irov«fat  upon  discovery  of  tbe  fraud,  and 
action  for  fraud  and  deceit,  wblcb  action 
Is  on  tbe  tbeozy  tttat  tbe  Injured  party  will 
comply  with  tbe  contract  Induced  by  like 
fraud,  but  wQl  ask  damages  occasioned  1^ 
tbe  fraud.  In  the  latter  case  be  does  not 
lutve  to  act  upon  tbe  first  discovery  of  Uie 
fraud.  He  bas  the  right  to  go  on  with  bis* 
contract  and  fulfill  It  to  tbe  letter,  and  hold 
whatever  property  be  got  under  tbe  contract, 
and  then  thereafter  brb^  bis  aetlrai  for  tbe 
damages  occasioned  by  the  fraud  and  dgcelt 
of  his  adversary.  OottrtU  Kmm,  100  HOn 
loc.  dt  40CS,  406,  18  S.  W.  768,  18  Am.  St 
Bepu  M9.  Many  cases  might  be  cited.  An 
action  for  fraud  and  deceit  contemplates 
tbat  Uie  party  adheres  to  his  original  con- 


tract witb  its  burdea  and  benefits,  and  that 
be  can  bold  the  ^perty  acaoired.  and  yet 
have  damages  for  tbe  injury  done  him  by  the 
fraud  and  deceit  practiced  upon  blm  In  the 
procurement  of  the  contract  He  can  even 
recover  in  sucb  action  for  the  benefits  of  tbe 
bai^»ln.  Kendrif^  r.  Syns,  226  Ma  160, 
128  S.  W.  987.  All,  however,  upon  tbe  theory 
that  he  adheres  to  Uie  oimtraet  The  rule, 
howevOT,  is  diflferent  as  we  have  seen,  when 
he,  after  knowledge  of  the  fraud,  enters  into 
a  new  contract  FlalntUEs  urge,  however, 
that  the  court  found  that  they  had  eqwnd- 
ed  ¥3,479,  btfore  they  discovered  Che  fraud, 
and  this  they  claim  takes  the  case  tint  of  tbe 
mto  as  to  waiver. 

We  are  not  impressed  with  this  contention. 
This  doctrine  of  waiving  the  right  to  sue 
for  fraud  and  deortt  by  entering  Into  a  new 
agreemnt  concemtng  the  same  subject-mat- 
ter may  well  be  sustained  on  the  theory  that 
all  sucb  Questltms  wero  considered  the 
parties  in  making  the  new  agreement  If  at 
the  time  the  parties  entered  into  the  new 
agreement  tbe  facts  as  to  tbe  fraud  and  de- 
ceit were  kmiwn,  it  Is  to  be  presumed  that 
both  parties  acted  with  tbat  question  In 
view,  and  0ie  new  agreement  was  the  w^ 
Ing  out  of  all  old  scores.  Sucb  seems  to  be 
the  case  law,  and  it  Is  reasonable.  Consid- 
ering the  facts  found,  there  was  no  error 
upon  the  part  of  the  trial  court,  and  its 
Judgment  is  affirmed.  All  concur. 


STATE  V.  HOIiMAN. 

(Supreme  Court  of  UlawnrI,  Division  Mo,  2. 
Nov.  20,  1»10.) 

1.  QatiaHAL  Law  (1  1002*)— Bm.  or  Excep- 
TiONs— ^niCB  TO  Make. 

Bxceptions  taken  during  one  term  of  court 
must  be  saved  In  a  bill  <«  ezceptlonB  filed  at 
that  term,  or  inbseqaently  within  tbe  time  al- 
lowed by  the  ooart  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Dec;  Dig.  I  100a.»] 

2.  Baps  (I  20*)— IirroiucATioif— BxqTTisrrBS. 

An  Information  for  rape,  which  alleged  that 
accused  In  and  on  a  female  unlawfoHy,  violent- 
ly, and  feloniously  did  make  an  assault,  and 
her,  the  said  femue,  then  and  there  unlawfully, 
forcibly,  and  against  her  will  feloniously  did 
rayiih,  was  sufficient 

CBd.  Note^For  other  eases,  see  Bape,  Gent 
Dig.  «  28,  25;  Dec  Dig.  |  2iX*] 

Appeal  from  Circuit  Court  Pike  County ; 
David  H.  Kby,  Judge. 

Mert  Holman  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

EL  W.  Major,  Atty.  Qea.,  and  Jno.  M.  At- 
kinson, Asst  Att7<  Oen.,  for  the  State 

OANTT,  P.  J.  On  the  14th  day  of  June. 
1008,  and  during  the  June  term  of  the  Pike 
county  drcnlt  court  the  prosecuting  attor- 
ney of  said  county  filed  in  said  court  an  in- 
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formatloii,  duly  Terlfled,  cbarglnff  that  Mert 
Holman,  the  appellant  herein,  did,  "on  or 
about  the  9tb  day  of  March,  1909,  in  the 
county  of  Pike  and  state  of  Missouri,  in  and 
upon  one  Cora  Blowers,  a  female,  unlawful- 
ly, Tlolently,  and  feloniously  did  make  an 
assault,  and  her,  the  said  Cora  Flowers,  then 
and  there  unlawfully,  forcibly,  and  against 
ber  .will  feloniously  did  rarlsh  and  carnally 
know,  against  the  peace  and  dignity  of  the 
<  state."  Appellant  was  thereafter  duly  ar- 
raigned, entered  a  plea  of  not  gnllty,  and 
was  tried  by  a  Jury,  which,  on  July  1,  1909, 
and  during  said  June  term  of  court,  returned 
a  verdict  finding  appellant  guilty  of  rape  as 
charged,  and  assessed  the  death  penalty. 
On  the  5th  day  of  July,  1909,  and  during  the 
said  June  term  of  court,  the  appellant  filed 
his  motion  for  a  new  trial,  which  motion  was 
by  the  court  OTermled  on  the  14th  day  of 
Jtdy,  and  during  said  June  term  of  court 
On  the  14th  day  of  July,  1909.  and  during 
said  June  term  of  court,  the  appellant  filed 
his  motion  in  arrest,  which  was  by  the  court 
continued  until  the  next  regular  term.  On 
the  12th  day  of  October,  1909,  and  during  the 
October  term  of  said  Pike  county  circuit 
court,  appellant's  motion  In  arrest  was  by 
the  court  overmled.  On  the  14th  day  of 
October.  1909,  and  daring  said  October  term 
of  court,  appellant  was  granted  an  appeal  to 
this  court,  and  was  given  until  the  second 
day  of  the  next  regular  term  in  which  to 
file  his  bill  of  exceptions.  The  bill  of  excep- 
tions was  filed  within  the  time  granted.  No 
bill  of  exceptions  was  filed  at  said  June 
term  of  court,  the  term  at  which  the  motion 
for  a  new  trial  was  overruled,  nor  was  leave 
granted  to  appellant  by  an  order  of  record 
to  file  his  bill  of  exceptions  after  the  ad- 
journment of  said  June  term  of  court 

The  Attorney  General  insists  that  the  rec- 
ord proper  only  can  be  reviewed  by  this 
court,  for  the  reason  that  the  defendant  did 
not  file  his  bin  of  exceptions  during  the 
term  at  which  his  motion  for  new  trial  was 
OTermled.  nor  did  be  obtain  leave  to  file  it 
at  a  later  term  or  in  vacation.  The  record 
sustains  this  view.  The  settled  law  of  this 
state  requires  that  exceptions  taken  during 
one  term  of  court  must  be  saved  in  a  bill  of 
exceptions  filed  at  that  term,  or  subseqiientr 
ly  within  the  time  allowed  by  the  court  for 
that  purpose.  State  v.  Ware,  69  Mo.  332; 
State  T.  Taylor,  134  Mo.  109.  35  S.  W.  92; 
State  T.  Larew,  191  Mo.  192,  89  8.  W.  1031 ; 
State  V.  Lawler.  220  Mo.  26,  119  8.  W.  639. 
We  are  then  confined  to  the  record  proper. 
The  information  is  sufficient,  and  In  the  form 
often  approved  by  this  court  State  v.  Houx, 
109  Mo.,  loc  dt  658,  19  8.  W.  35.  32  Am. 
St  Hep.  686.  The  arraignment  the  impanel- 
ing of  the  Jury,  the  verdict  and  the  sentmce 
of  the  oonrt  are  all  in  due  and  regular  form. 

No  error  appearing  In  the  record,  the  Judg- 
ment and  sentence  of  the  circuit  court  Is  af- 


firmed, and  ordered  to  be  carried  taito  mecor 
tion  as  the  law  directs. 

BUB0BS3  and  KENMISH.  JJ^  concur. 


PBNDIiBTON  «C  aL  T.  HDBBABD  et  aL 
(Su^Kma  Court  of  HUeontl,  IMvisloB  No.  1. 
Nov.  SO.  19ia) 

1.  HrECfncEiTT  (i  28*)— Bquitabu  DcFEif  ses— 
Estoppel  in  Pais— Atetbuaiivx  Bxlief. 

In  proceedings  to  recover  land,  matter  ooi>> 
stltuting  an  estoppeel  in  pals  may  be  relied  on 
by  defendant  as  an  equitable  connterelBim  on 
which  to  base  a  prayer  for  affiimathre  relict 
though  it  is  also  a  snffideat  d^anae  at  law  to  » 
suit  in  ejectment 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  H  116-116;  Dec  Dig.  {  28.*] 

2.  JUBT  (I  13*)— BlOHX  TO  TBIAL  BT  JtTST— 

EquiTABLB  Defense  nr  Lboal  Acnoif. 

Where  defendants  in  ejectment  seek  af- 
Brmative  relief  of  an  equitable  nature,  they  can- 
not complain  that  they  were  denied  a  trial  by 
jury. 

tEd.  Note.— For  other  cases,  see  Jury,  Cent 
Dec  Dig.  I  13.*] 

3.  Appeal  and  Ebbob  ((  907*)— Review— Pbx< 
SUMPTIONS— Sufficiency  of  Evidence. 

In  the  absence  of  a  bill  of  exceptiom.  It 
will  be  presumed  on  appeal  that  the  trial  court 
had  before  it  evidence  upon  which  to  base  the 
findings  aopporting  its  decree. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
Error»  Obnt  Dig.  |  2911;  Dec  Dig.  |  0U7.*J 

Appeal  from  Circuit  Court,  lAfiayette  Cmui- 
ty;  Sam  Davis,  Judge. 

Action  by  Catherine  H.  PendletoD  and  otiH 
ers  against  Joseph  B.  Hubbard  and  othma. 
From  a  Judgment  for  plalntitEs,  dtfaidants 
appeal.  Affirmed. 

Geo.  H.  English  and  M.  D.  Trefren,  for  ap- 
pellants.  Coolc  &  Goasett  for  respondents. 

GRAVES,  J.  This  case  Is  here  apon  the 
record  proper.  As  to  the  title  to  the  lands 
Involved  It  deals  with  facta  and  records  per- 
fectly familiar  to  this  court  Hubbard  v. 
Slavens,  218  Mo.  598,  117  S.  W.  1104.  Plain- 
tiffs are  the  widow  and  heirs  at  law  qf  Wil- 
liam Pendleton,  and  Dwlght  L.  Pendleton, 
besides  suing  as  an  heir,  further  sues  as  a 
trustee  under  his  father's  wllL  It  is  alleged 
that,  by  reason  of  the  will,  the  legal  title  is 
vested  In  the  trustee.  By  the  petition  it  Is 
charged  that  William  K.  Pendleton  in  his 
lifetime  was  seised  of  an  indefeasible  estate 
in  fee  to  a  certain  50  acres  of  land,  now  a 
part  of  Kansas  City,  Mo.,  describing  the 
same ;  that  during  his  lifetime  the  said  Wil- 
liam K.  Pendleton  sold  off  portions  of  this 
tract  and  gave  warranty  deeds  thereto ;  that 
since  his  death  bla  trustee,  Dwight  L.,  has 
conveyed  other  portions  and  given  warranty 
deeds  thereto.  A  part  yet  remalna  nneou- 
v^ed.  The  petition  is  one  whidi  sedu  to 
quiet  title  to  the  whole  fifty  acree.  and 
in  great  length  recites  In  detail  all  of  the  al- 
1^^  facts.   It  recites  each  and  every  c<m- 
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T«raiice  from  the  deed  by  whldi  CBieeter 
Habbard  acquired  title,  Joa^  B.  dnbbard 
and  Elloi  L  Jeffries  are  aU^^  to  be  the 
only  belra  at  law  of  Chester  HuUuird,  de- 
ceased. 

The  prayer  of  the  petition  In  a  way  is  a 
resume  ct  many  of  the  pleaded  facta,  and 
reads:  **Wha:efore  plaintiffs,  on  behalf  of 
thanaelTee  and  of  all  persons  similarly  Bt^ 
nated,  and  ttf  an  persons  cilaimlnK  by, 
through,  or  undw  William  K.  Poidleton,  de- 
ceased, or  tqr,  thnnigb,  and  under  D.  L.  Fenr 
dieton,  as  tnurtee  of  the  estate  of  William  K. 
Pendleton,  deceased,  pray  tlie  court:  (lO  ^ 
order  and  adjudge  the  power  of  attorney  ex- 
ecutsd  by  Qhester  Hubbard  and  Mary  B.  Hub- 
bard, his  wUe^  to  John  W.  Summers,  on 
tember  19,  18S8,  and  recwded  in  tba  oflloe 
of  the  recorder  of  deeds  of  JaAscm  county. 
Mo.,  on  Octoliw  16t  1808,  In  Book  Z,  at  page 
188,  was  a  good  and  suffldoat  Instrument  au- 
thorizing John  W.  Summers  to  conv^  any 
and  all  property  betongfng  to  Chester  Hub- 
iMwd,  Including  tlie  lands  hereinbefore  spe* 
dflcally  described  as  belonging  to  William  K. 
Poidleton  in  bis  lifetime,  (b)  To  order  and 
adjudge  that  by  reason  of  the  mortgage  and 
CDUTeyance  dated  March  12,  1857,  filed  for 
record  March  14,  1857,  and  recorded  in  the 
office  of  the  recorder  of  deeds  of  Jackson 
county,  Mo.,  in  Book  Z,  at  page  476.  and 
again  filed  on  March  7,  1859,  in  Book  30,  at 
page  594,  all  of  the  right,  title,  and  interest 
of  Chester  Hubbard,  if  any.  In  and  to  the 
land  hereinbefore  specifically  described  as  be- 
longing to  WlUtam  K.  Pendleton  in  hU  life- 
time, vested  in,  Joseph  C.  Ranson,  aod  therft- 
after  by  mesne  conveyances  passed  from  Jo- 
seph 0,  Ranson  to  William  K.  Pendleton  and 
to  those  claiming  by,  through,  and  under  him. 
(c)  That  by  the  warranty  deed  dated  Sep- 
tember 22,  1857,  and  filed  for  record  in  the 
office  of  the  recorder  of  deeds  In  Jackson 
county.  Mo.,  on  October  5, 1857,  and  recorded 
in  Book  25,  at  page  600,  all  of  the  right,  title, 
and  interest  of  Chester  Hnbbard  in  and  to 
the  land  hereinbefore  d^rlbed  as  belonging 
to  William  K.  Pendleton  In  his  lifetime  vest- 
ed in  Hezekiah  H.  King,  and  that  by  mesne 
conveyances  such  title  has  passed  to  and  vest- 
ed in  WUllam  K.  Pendleton  and  those  claim- 
ing by,  through,  and  under  him.  (d)  That, 
by  reason  of  all  the  matters,  facts,  and  cir- 
cumstances set  up  and  allied  In  the  fore- 
going bill  of  complaint,  Chester  Hubbard  and 
the  defendants  claiming  by.  through,  and  un- 
der him,  be  decreed  and  adjudged  to  be  es- 
topped and  forever  barred  from  setting  up  or 
claiming  any  right,  title,  or  interest  In  and  to 
any  portion  of  the  property  hereinbefore  spe- 
cifically described  as  belonging  to  William  K. 
Pendleton  in  his  lifetime,  and  that  they  be 
restrained  and  enjoined  from  so  doing.  (e> 
Plaintiffs  farther  pray  that  the  title  of  them- 
selves and  of  those  claiming  under  William  K. 
Poidleton,  as  aforesaid,  and  under  D.  L. 
Pendleton,  as  aforesaid,  be  decreed,  estab- 


Ushed,  and  adjudged  to  be  the  absolute  and 
fee-simple  title  in  and  to  said  lands  and  every 
part  thereof  as  against  defendants  and  all 
persons  claiming  by,  tiirongh.  or  under  them, 
and  that  the  same  be  forever  quieted,  (f) 
Plaintiffs  pray  that  It  be  decreed  by  the  court 
that  under  and  by  virtue  of  the  deed  made 
in  November,  18T8,  or  November,  1877,  as 
the  case  n^iy  be,  by  Mary  B.  HuMtard  to 
the  dafmdants  boelo,  that  whatever  Interest 
Mary  B.  Hubbard  may  have  had  as  a  life 
tenant  merged  and  vested  In  whatever  right 
tltl^  or  interest  the  defmdants  may  have 
had  by  way  of  remainder,  and  that  by  rea- 
son of  this  fact  the  statote  of  limitati<aui  in 
any  event  began  to  run  either  In  1876  or 
1877,  and  tiiat  dtfendants  have  no  ri^t, 
title,  or  interest  in  and  to  the  propvty  here- 
inbefore desdrlbed  as  bdonging  to  William 
K.  Pendleton  In  Us  lifetime,  Indudlng  the 
property  belonging  to  the  plalntilCB.  And 
idalntifliB  further  pray  for  mudi  other  and 
furtiier  relief  as  to  the  court  may  seem  Just 
and  proper,  and  for  costL" 

The  fticts  pleaded  in  this  petition  cover  all 
the  facto  pleaded  in  the  equitable  answer  in 
t3ie  case  of  Habbard  v.  Slavens,  supra,  and 
even  more.  A  r^>etltion  of  them  here  can 
thus  be  avoided  by  a  reference  to  that  case. 

In  addition  to  the  facts  pleaded  in  the 
equitable  answer  in  the  Slavens  Case,  the 
present  petition  avers  that  the  defendants 
are  and  have  been  constantly  making  and 
spreading  of  record  deeds  and  contracts  af- 
fecting the  title  to  this  tract  of  land;  that 
suits  were  being  continuously  filed  and  a  lis 
pendens  filed  in  each  of  them ;  that  the  titles 
of  the  plaintiffs  and  the  grantors  of  William 
E.  Pendleton  and  D.  U  Pendleton,  trustee, 
were  thus  being  clouded.  The  prayer  Is  as 
above  set  out.  The  petition  is  very  volumi- 
nous, but  by  referring  to  the  Hubbard-Sla- 
vens  Case,  supra,  its  import  can  be  fully  gath- 
ered. Answer  was  (1)  a  general  denial,  (2) 
express  admissions  as  to  many  things  plead- 
ed, and  an  express  denial  of  others.  The  an- 
swer like  the  petition  is  long,  but  the  char- 
acter thereof  is  as  above  Indicated.  Reply 
was  general  denial.  The  Judgment  accords 
with  the  prayor  of  the  plaintiff's  petition, 
and  deffflidants,  feeling  themselves  aggrieved 
thereby,  have  appealed.  For  the  points  ac- 
tually involved  this  sufficiently  states  the 
case. 

1.  The  first  assignment  of  error  is  that  the 
petition  does  not  state  a  cause  of  action.  In 
Hubbard  v.  Slavens,  218  Mo.,  loc  cit  617- 
621,  117  S.  W.  1104,  we  discussed  the  facts 
pleaded  by  way  of  an  equitable  answer,  and 
held  that  the  facts  pleaded  constituted  a  good 
equitable  defense  in  an  ejectment  suit  Not 
only  so,  but  we  sustained  a  judgment  which 
decreed  title  in  the  d^endant  The  petition 
in  the  case  at  bar  Is  stronger  in  Its  allega- 
tions of  facts  than  the  answer  in  the  Slavens 
Case.  That  it  stated  a  cause  of  action  is 
fully  settled  by  our  ruling  in  the  Slavens 
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ORBe,  supra.  Tbla  oontentlou  Is  tberefWe 
ruled  against  the  defendants. 

2.  In  the  second  place,  it  Is  orged  that  the 
trial  conrt  erred  in  refusing  to  the  defend- 
ants a  trial  by  a  Jorj.  There  is  no  bill  of  ex- 
ceptions In  the  case.  It  la  as  stated  In  the 
statement  pnrely  one  of  the  record  proper. 
The  record  proper,  as  alMtracted,  does  show 
that  a  motion  for  a  trial  by  a  Jnry  was  made 
and  ormruled.  If  this  question  Is  a  matter 
of  exertion,  of  course.  It  is  not  here,  because 
there  Is  no  bill  of  exceptions.  But  we  need 
not  stop  to  discuss  this  theory.  In  the  Sla- 
vens  Case,  supra,  we  held  that  the  matters 
pleaded  were  subjects  of  equitable  cognizance. 
218  Mo.,  loc  cit  617,  117  S.  W.  1104.  This 
is  sufficient  here.  Upon  the  strength  of  our 
ruling  in  the  Slaves  Case  this  claim  of  de- 
fendants is  disallowed. 

3.  The  third  and  last  assignment  of  error 
contained  In  the  brief  thus  reads:  "Third. 
That  the  decree  is  beyond  the  Issues  Joined 
In  the  pleadings  and  is  not  Justified  by  the 
facts  set  forth  In  the  petition,  answer  and 
reply ;  that  this  decree  goes  b^ond  the  stat- 
ute under  which  the  suit  Is  brouelit  and  may 
be  taken  advantf^  of  by  appeal."  There  la 
nothing  in  this  point  The  decree  comports 
with  the  pleadings.  It  is  fully  authorized  by 
the  scope  of  Uie  petition.  There  being  no  bill 
of  exertions  presented.  It  Is  to  be  presumed 
that  the  trial  court  had  evid«ice  upon  which 
to  base  eacb  finding  In  the  decree  If  de- 
fendants bad  merit  In  their  case^  tbey  shoold 
bsTe  presented  the  facts.  Instead,  tb^  have 
choven  to  rdy  npon  anttquated  Ideas  of  plead- 
ing. When  we  said  as  we  dU  In  the  Slavens 
Oase  tiut  the  fiicta  pleaded  were  cognizable 
in  equity,  thfere  was  nothing  left  to  the  appeal 
In  this  cas&  The  facts  pleaded,  and  pre- 
sumably proven,  would  taid  to  show  that  a 
great  number  of  Oie  subsequent  grantees  of 
Pendleton  and  the  Pendletons  themselves 
were  beSng  continually  harassed  on  defend- 
ant's alleged  daim  of  a  stale  title.  This,  too, 
ynbea  it  was  disclosed  as  In  the  Blarens  Case 
that  defendant's  ancestor  and  bis  adminis- 
trator had  received  the  price  of  this  land 
nearly  a  half  century  ago.  The  decree  nisi 
puts  a  quietus  upon  the  inequitable  conduct 
of  defmdants.  It  Is  right  in  good  conscience 
and  had  It  occurred  sooner  innocent  parties 
might  have  been  more  fully  protected. 

Let  the  Judgment  be  affirmed.  All  concur. 


DENNIS  T.  MODERN  BBOTHBRHOOD  OF 
AMERIOA. 

(Supreme  Oonrt  of  Missouri,  IHvlslon  Mo.  1. 
Not.  so,  l&ia) 

CouBTs  (I  231*)— Appellate  Jubisdictiok— 

Co WBTIT UTiO  WALITT  OT  StATUTB— WHO  MAT 

Question. 

In  an  action  on  a  beneSciary  association 
oertificats  providing  that  it  should  be  void  in 


case  of  Buidde  by  insured,  the  (Ejection  that  the 
statute  predoding  the  defmee  of  suicide  la  mi- 
coDfltftutlonal,  as  granting  to  citliens  of  the 
state  epedal  rlriits.  Immunities,  and  privileges 
not  given  to  dtisens  of  other  states,  cannot  be 
raised  by  the  association,  so  as  to  confer  appel- 
late jurisdicUon  on  the  Supreme  Court;  inaured 
being  a  resident  of  the  state  od  receiving  his 
certificate,  and  remaining  so  until  the  time  of 
his  death,  and  the  association  not  being  preju- 
diced by  the  statute. 

[Ed.  Mote.— For  other  cases,  see  Orarts,  Dec 
Dig.  I  231.*] 

Appeal  from  CSrcuit  Court,  Adair  Gonnty; 
Nat  M.  Shelton,  Judge. 

Action  by  Anna  Orld  Domls,  by  A.  F. 
Keene,  Public  Administrator,  against  the 
Modem  Brotherhood  of  America,  Judgment 
for  plaintiff,  and  defendant  appealed  to  the 
Kansas  City  Conrt  of  Appeals,  which  trans- 
ferred the  case  to  the  Supreme  Court,  on  the 
theory  that  a  oonstlttttlfmal  question  Involved 
ousted  Ita  Jurladlcttcm.  Case  rettansferred  to 
Court  of  Appeala 

Klnley  &  Kinley.  for  appellant.  'M.  A. 
Franklin,  Campbell  ft  Ellison,  Higbee  A 
Mills,  and  B.  L.  Roblson,  for  respondent 

LAMM,  P.  J.  Tried  In  Adair  on  a  change 
of  venue  from  Putnam,  this  suit  was  in- 
stituted on  behalf  of  Anna  Oriel  Dennis 
against  the  Modera  Brotherhood  of  America, 
doing  business  in  this  state  as  a  fraternal 
beneficiary  association  insuring  the  lives  of 
its  members,  and  against  disability  by  ac- 
cident or  old  age.  Defendant,  organized  and 
incorporated  under  the  laws  of  Iowa,  was  ad- 
mitted to  do  buainess  in  this  state.  In  is- 
suing benefit  membership  certificates,  In 
1S9S,  under  our  fraternal  beneficiary  laws. 
On  December  S,  1900,  It  issued  to  John  P. 
Dennis  a  membership  certificate,  ^titling  his 
beneficiary  to  participate  in  its  mortuary 
fund  In  a  sum  not  exceeding  $2,000  In  case  of 
his  death — tiie  policy  made  void  by  a  policy 
provision  in  case  of  suicide.  Mr.  Dramls  died 
by  his  own  hand.  His  minor  daughter,  Anna 
Oriel,  Bues  as  beneficiary.  Plaintiff's  theory 
is  that  there  Is  liability,  notwithstanding  Mr. 
Dennis  took  his  own  life,  notwithstanding 
certain  statutory  provisions  peculiar  to  fra- 
ternal Insurance  in  that  b^alf,  and  n<ft- 
wlthatanding  the  contract  provl^on  that  the 
policy  became  void  in  event  of  Mo  de  se. 
Defendant  defends  on  the  theory  that  It  Is 
a  fraternal  beneficiary  association,  that  the 
statutory  provisions  relating  to  the  defense 
of  suicide  applicable  to  old-line  life  insurauce 
comi>anles  do  not  apply  to  Its  policies,  afld 
that  the  policy  provision  relating  to  suicide^ 
therefore,  is  valid.  There  is  a  further  de- 
fense that  If  defoidant  Is  not  protected  be- 
cause of  being  a  fraternal  beneficiary  asso* 
datlon,  but  is  held  to  be  an  old-line  compa- 
ny, then  our  statute  precluding  the  dtfense 
of  suicide  In  suits  on  old-ltne  policies,  except 
on  a  named  coudition,  la  unconstltntlosal 
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and  Totd  under  both  tbe  federal  and  itate 
GonstltatlonB,  in  that  It  gianta  to  the  dtlzou 
of  this  state  wbo  bold  Ita  poUciea  special 
lights,  iTpmmitties,  and  privileges  not  glTen 
to  policy  holders,  dtlBens  of  other  Btate»— «n 
Idea  of  great  antiquity,  originating  with 
Moses,  or  borrowed  by  him  from  the  common 
law  of  Bgypt  or  Asia,  witness  Lev.  xxIt,  22: 
"Te  shall  hare  one  manner  of  law,  as  wtil 
for  the  stranger,  as  for  one  of  yoor  own  coun- 
try." The  constltntloual  point,  raised  by  an- 
swer and  by  Instmctlons,  was  brought  for- 
ward in  the  motion  for  a  new  trial.  Follow- 
ing a  Judgment  for  plaintiff  for  the  policy 
sum  payable  on  a  death  loss,  with  interest, 
aggregating  $2,217,  the  case  went  on  ai^teal 
to  the  Kansas  City  Oontt  of  Appeals.  That 
court  tranafwred  it  to  this,  on  tbe  theory 
that  the  constltntlimal  Question  ousted  Iti 
jurisdiction. 

It  appears  that  Mr.  Dennis,  at  the  time  of 
joining  defendant  aasodation  and  receiving 
bis  benefit  certificate,  was  a  citizen  of  Mis- 
souri and  a  resident  of  Putnam  county.  He 
remained  such  citizen  and  resident  to  the 
time  of  his  death,  joining  the  order  as  a 
member  of  a  local  lodge.  No.  7S0,  at  Lemon- 
Tille,  Pntnam  county.  In  Ordelbelde,  Adm'r 
of  Lieek,  T.  Modem  Brotherhood  of  America, 
226  Mo.  203.  125  8.  W.  HOC,  the  present  de- 
fendant was  sued  on  a  similar  policy  of  In- 
surance to  recover  a  death  loss.  In  that  case, 
on  the  same  constitutional  point,  we  ruled 
that  defendant  was  not  entitled  to  invt^e  it. 
We  put  our  ruling  on  the  theory  that  the 
company  was  not  prejudiced  by  the  statute 
and  that  It  could  not  raise  i2ie  point  of  dis- 
crimination against  the  policy  holders,  citi- 
aens  of  another  state^  thereby  assuming  to 
champion  the  wrongs  of  others  whose  rights 
were  not  up  for  adjudication ;  that  It  would 
be  time  enough  to  consider  whether  the 
statute  In  question  impinged  constitutional 
safe-guards  when  a  citizen  of  another  state, 
claiming  his  rights  have  been  discriminated 
against  In  favor  of  the  citizens  of  thfs  stat^ 
calls  In  the  aid  of  our  courts  to  pronounce 
the  statute  void  as  to  hlm,  his  property,  Im- 
munities, or  rl^ts.  We  can  add  nothing  of 
value  to  the  discussion  in  the  Ordelhelde 
Case,  remaining  satisfied  with  the  conclusion 
there  reached.  As  we  ruled  there,  so  we  rule 
here;  and.  as  the  Ordelbelde  Oase  must 
control,  it  should  be  read  with  this.  It  waa 
decided  after  the  Oourt  of  Appeals  trans- 
ferred the  case  at  bar  here.  Doubtless  the 
transfer  would  not  have  been  made  if  the  Or- 
delhelde Oase  had  been  decided  prior  to  the 
order.  On  the  authority  and  reasoning  of 
that  case  we  must  bold  we  have  no  juris- 
diction. The  case  should,  therefore,  be  re- 
transferred  to  the  Kansas  City  Court  of  Ap- 
peals for  the  detenblnatlon  of  tiie  learned 
brethren  on  that  bench. 

A  point  Is  made  in  appellant's  brief  to  the 
effect  that  the  Kansas  City  Court  of  Ap- 


peals and  the  St  Louis  Court  of  Appeals 
have  rendered  antagonistic  opinions  on  aoaiQ 
of  the  vital  questioDB  up  for  Judgment  ^ut 
there  is  a  well-marked  and  well-known 
straight  and  narrow  constitutional  way  to 
confer  Jurisdiction  upon  the  Supreme  Court 
as  final  arbiter  in  such  conflict  if  &ny  ex- 
ists. Obviously  the  case  Is  not  now  here  in 
that  constitutional  way.  Hence  we  may  not 
assume  jurisdiction  on  that  score.  Let  the 
case  be  retranaferred  to  the  Kansas  Olty 
Court  of  Appeals. 
It  Is  10  ordwed.  All  concur. 


BBOISTBSt  r.  KLDBB  et  al. 

(Sv^Eeme  Oourt  of  BIlHouri,  IMvlsloa  No.  L 
Nov.  80^  iaa.0.) 

1.  Wills  (|  470*>— Oonbtbuotion— Iktentiok 
or  Tbstatob. 

The  court  In  oonitming  a  will  must  seek  to 
ascertain  the  intenti(u  of  testator  by  giving  ef- 
fect to  all  the  words  and  the  whole  scheme  of 
the  will  as  viewed  from  the  standpoint  of  tes- 
tator, and  enforce  tiie  will  as  so  construed  pn^ 
vided  it  does  not  oontiavene  the  law. 

FBd.  Note.— For  other  cases,  see  YfWB,  Owt 
Dig.  I  968;  Dec.  Dig.  1 47a*] 

2.  OtTBrasT  (I  I^Natubs  avd  ExmsiTOK  ot 

ESTATB. 

Oortesy  is  a  conmum-law  ri^t,  and  is  rec- 
Mnized  in  Miuourl,  in  the  absence  of  a  statute 
abrogating  it,  and  the  law  favors  It 

[Bd.  Note.~-ror  other  cases,  see  Curtesy, 
Cent  Dig.  fiS  1,  2;  Dm.  Dig.  |  !•] 

8.  Odbtbst  (I  7*)— Natubb  op  BfirrATE. 

The  esBentlals  of  an  ^tate  by  the  curtesy 
are  marriage,  seisin  of  an  estate  of  inheritance 
in  the  wife,  issue  bom  alive,  and  death  of  the 
wife. 

[Ed.  Note.— ^or  other  cases,  see  Curtesy, 
Gent  Dig.  |  6;  Dec  Dig.  |  7.*] 

4.  Wnxa  (I  614«)  —  Conbteuction  —  Estates 
Devised. 

Testator  devised  240  acres  described  to  his 
executor  in  trost  for  his  daughter  to  pay  the  in- 
come for  the  support  of  the  daughter  and  her 
children,  and  on  the  dao^ter  survivinc  her  hus- 
band the  property  should  vest  in  her  absolately, 
and  on  her  death  before  her  husband,  leaving 
children,  the  trustee  should  nse  the  fncome  for 
the  benefit  of  the  children,  and  deliver  the  es- 
tate to  than  on  their  attaining  a  specified  age, 
and  on  her  death,  leaving  no  child,  the  ratata 
should  pass  to  others.  By  a  codicil  be  referred 
to  the  210  acres  as  given  to  the  executor  for  tbe 
use  of  the  daughter,  and  annulled  other  provi- 
sions of  the  wUL  The  dan^^ter  died  leaving  her 
husband  and  a  diUd.  BeuL  that  the  wife  ac- 
quired only  a  life  estate  subject  to  the  enlarge- 
ment Into  a  fee  on  the  condition  precedent  of 
the  death  of  the  husband  in  her  lifetime,  and 
the  hnaliand  was  not  entitled  to  curtesy,  but  the 
estate  passed  to  the  c^ild. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SI  1303-1416;  Dec.  Dig.  8  614.*] 

Appeal  from  Circuit  Court  Buchanan  Ooun* 
ty ;  C.  A.  Mosman.  Judge. 

Action  by  Henry  O.  Register  against  Prath- 
er  Elder  and  another.  From  a  Judgment  for 
defotdants,  plaintiff  appeals.  AflBrmed. 
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James  W.  Boyd,  for  appellant  Charles 
F.  Strop  and  Bngene  Silrennan,  for  leepond- 
enta. 

LAMM.  P.  J.  Ejectment  on  formal  plead- 
ings. Cast  below  on  a  trial  to  the  court,  with- 
out a  Jnry,  plaintUf  wpeals.  Defendants 
asked  no  instmctlona ;  plaintiff,  one  (refus- 
ed), to  the  effect  that,  under  the  law,  the 
pleadings,  and  the  agreed  statement  of  facts^ 
he  was  entitled  to  judgment 

In  small  compass,  preserving  the  sabstance 
of  an  agreed  statement  of  facts,  the  case 
made  le  this:  Plaintiff  la  the  father  of  de- 
fendant, William  the  latter  being  the  only 
surviving  child  of  plaintiff  and  his  wife,  Mar- 
tha Jane.  William  L.  is  in  possession  of  the 
land  in  dispute,  viz.,  the  S.  E.  U  of  section 
10  and  the  W.  %  of  the  S.  W.  ^  of  section 
11,  all  in  township  66,  range  35,  In  But^an- 
an  county,  through  his  codefendant  Elder,  as 
tenant  One  John  Montgomery  died  festate, 
seised  of  the  land  as  owner  in  June,  1903,  leav- 
ing an  only  child,  to  wit,  said  Martha  Jane; 
his  win  disposing  of  the  land.  This  will  and 
Its  codicil  were  probated  in  common  as  well 
aa  solemn  form.  Martha  Jane  dying,  there- 
after the  son,  then  aged  36  years,  took  pos- 
session, putting  hla  right  thereto  npon  the 
terms  of  his  said  grandfather's  will.  There- 
at plaintiff  brought  ejectment  on  the  theory 
he  was  tenant  by  the  curtesy  aa  surviving 
husband  of  Martha  Jane,  and  as  such  had 
the  Jus  possessionis.  The  controversy  hinges 
on  the  Judicial  Interpretation  of  the  wUl,  the 
material  danse  being  Item  8,  viz. : 

"Item  3.  I  give,  devise  and  bequeath  to  my 
said  execntor,  John  L.  Leonard,  the  follow- 
ing described  real  estate,  situate  in  the  coun- 
ty of  Buchanan  and  state  of  Missouri,  to  wit: 
[Here  follows  the  land  above  described.]  con- 
taining two  hundred  and  forty  acres,  more 
or  less,  and  two  thonsand  dollars  ($2,000.00) 
In  cash,  to  have  and  to  hold  unto  him  and 
his  successors  in  trust  for  my  daughter,  Mar- 
tha Jane  Register,  wife  of  H.  C.  Register. 
The  two  thousand  dollars  ((2,000.00)  shall  be 
paid  by  my  said  executor  to  my  said  daugh- 
ter in  monthly  installments  not  exceeding 
eighty  dollars  ($80.00)  per  month,  for  her  sup- 
port during  the  period  covered  by  the  admin- 
istration of  my  said  estate.  The  income  from 
the  real  estate  above  described  shall  t>e  paid 
by  said  executor  and  trustee  in  monthly  in- 
stallments for  the  supiwrt  of  my  said  daugh- 
ter, and  her  child  or  children,  said  money 
when  paid  to  her  to  be  her  sole  and  separate 
property,  free  from  control  or  interference  of 
her  said  husband,  H.  C.  Register,  but  in  case 
my  said  daughter  survives  her  said  husband, 
then  said  real  estate  and  said  money,  if  any 
in  the  hands  of  said  trustee,  shall  immediate- 
ly vest  in  her  absolntely,  to  have  and  to  hold 
onto  her,  her  heirs,  and  assigns  forever,  and 
In  case  my  said  daughter  shall  die  leaving 
■nrvivlng  her  any  diUd  or  children  of  hee 
toij,  then  the  trofltee  shall  use  the  income 
from  the  real  estate  aforesaid  and  mon^  on 


hand.  If  any,  derived  from  said  real  estate 
and  said  two  thousand  dollars  <W.O0O.OO), 
aforesaid,  to  support  educate  and  maintain 
the  child  or  children  of  my  said  daughter  sur- 
viving her,  until  the  youngest  child,  if  a  boy, 
arrives  at  the  age  of  twenty-one  years,  and. 
U  a  girl,  arrives  at  the  age  of  eighteen  years, 
at  which  time  said  real  estate  and  property 
shall  be  turned  over  by  said  trustee  to  sncb 
child  or  children  share  and  share  alike,  to 
have  and  to  hold  unto  them,  their  heirs  and 
assigns  forever,  but  In  the  case  my  said 
daughter  should  die  leaving  no  <diUd  or  chil- 
dren, or  their  descendants  surviving  her,  then 
said  property  shall  go  to  my  brothers  and 
sisters  and  nephews  and  nieces  herein  nam- 
ed, to  wit:  Samuel  Montgomery,  one  part; 
Thomas  Montgomery,  one  part;  and  the 
children  of  David  O.  Montgomery,  one  part ; 
and  Sarah  Knox,  one  part;  and  in  case  of 
the  death  of  eith^  my  said  brothers  or  sis- 
ters, the  heirs  of  said  deceased  brother  or 
sister  shall  take  the  part  that  the  sister  or 
brother  would  be  entitled  to,  if  livlni^  to  have 
and  to  hold  unto  them,  their  heirs  and  as- 
signs forever." 

After  bequeathing  |600  each  to  his  broth- 
ers, Samuel  and  Thomas,  and  $600  each  to 
his  nieces,  Georgia  and  Ellen,  and  to  a  friend, 
Isaiah  McYey,  and  $10,000  to  William  JeweU 
College,  to  educate  youi«  men  for  the  min- 
istry and  for  the  use  of  foreign  missions  In 
spreadli^  the  gospel,  by  items  from  4  to  9  in- 
clusive. Item  10,  which  was  annulled  the 
codicil,  serves  an  office  in  outlining  teetator'a 
plan.  It  reads : 

"Item  10.  All  the  rest  and  residue  of  my 
property,  real,  mixed  and  penonal,  wherever 
situate,  I  give  and  t)eqneath  and  devise  to 
my  said  executor,  to  him  and  his  successors 
In  this  trust  to  have  and  to  hold  in  trust  for 
my  said  daughter,  Bfartha  Jane  Be^ster,  the 
income  to  be  paid  to  her  as  her  sole  and  s^ 
arate  proper^,  free  from  the  control  of  her 
said  husband,  H.  O.  Register,  In  Installments, 
for  the  support  of  herself  and  child  or  chil- 
dren, but  In  case  my  said  daughter's  said  hu^ 
band,  H.  0.  Beglster,  shall  die  leaving  her 
surviving  him,  then  said  property,  real,  per- 
sonal and  mixed,  shall  Immediately  vest  In 
her  to  have  and  to  hold  unto  her,  ber  heirs 
and  assigns  forever,  and  in  case  my  said 
daughter  shall  die  before  her  said  husband, 
leaving  surviving  her  a  child  or  childroi, 
then  my  said  executor  and  trustee  shall  use 
the  Income  derived  from  said  property,  or 
BwAi  portion  thereof  as  may  be  necessary  to 
educate,  suntort  and  maintain  said  child  or 
diildren  nntil  the  youngest  child  shall  arrive, 
if  a  boy,  at  the  age  of  twraty-one  years,  and, 
if  a  girl,  at  the  age  of  eighteen  years,  when 
aaOi  child  or  diildren  shall  have  said  prcqv 
erty,  share  and  share  alike,  but  in  case  my 
said  daughter  shall  die  leaving  no  4^11d  or 
childien.  or  Oieit  descendants,  snrviving  her, 
then  my  said  property  shall  go  to  my  broth- 
ers and  sisters,  nephews  and  nieces  herein- 
before referred  to  in  Item  Hiiee  ^  of  this 
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wlU,  share  and  dure  alike,  except  that  the 
nephews  and  nieces  shall  take  only  each  part 
of  satd  property  as  Is  prOTlded  for  in  said 
It^  Three  (3)  aforesidd,  and  In  case  either 
of  my  said  brothers  or  sisters  hereinbefore 
named  shall  decease,  then  the  share  that  he 
or  she  wonld  have  taken  under  this  will,  If 
living,  shall  go  to  bis  or  her  bein^  to  hare 
and  to  hold  nnto  them,  tbelr  heirs  and  as- 
signs forever." 

Item  11  enqrawers  the  executor  to  sell  all 
leal  estate  necessary  to  pay  debts  end  be- 
quests, ^'except  the  two  hundred  and  forty 
acres  described  In  Item  three.   •  •   •  " 

Hie  concluding  items  are  12  and  13,  via.: 

"Item  12.  Aft^*  the  settlement  of  my  es- 
tate, and  the  paymokt  of  my  Just  debts,  and 
the  bequests  herein  provided  for,  my  said  ex- 
ecutor Is  to  hold  all  the  property  her^  de- 
Tised  to  blm  for  the  use  of  my  said  daughter 
In  trost,  tree  from  the  control  of  her  said 
husband*  and  ell  moneys  herein  provided  to 
be  paid  to  my  said  daughter  shall  be  paid  to 
her  as  her  sole  and  separate  proper^. 

"Item  13.  it  la  my  will,  and  my  executor 
is  directed  to  employ  Judge  Henry  M.  Ram- 
ey,  or  In  case  he  is  unable  to  act,  Henry  M. 
Barney,  Jr^  as  his  attorney  for  said  estate, 
and  tn  executing  and  carrying  out  the  trust 
herein  created,  and  to  employ  no  other  at- 
torney except  upon  the  advice  of  Judge  Ram- 
ey  or  Henry  M.  Ramey,  Jr..  aforesaid." 

The  codicil  annuls  items  10  and  12  and 
made  his  niece,  his  adopted  daughter,  Qeorgla 
Montgomery,  residuary  legatee.  It  gave  In- 
structions as  to  the  spedflc  property  he  de- 
sired not  sold  to  pay  debts  and  legacies,  un- 
less absolut^y  necessary  after  exhausting  all 
other  real  estate  and  personal  property,  wind- 
ing up  by  excepting  from  the  power  of  sale 
•^e  two  hundred  and  forty  (240)  acres  given 
to  my  executor  for  the  use  of  my  satd  daugh- 
ter. Martha  Jane  Register." 

The  question  is :  Had  plaintiff  curtesy  un- 
der the  will?  Being  without  doubt,  and 
therefore  of  one  accord,  we  all  agree  the  case 
was  well  decided  below.  This,  because :  It 
b^Dg  to  the  interest  of  the  state  that  the 
wills  of  Its  citizens  should  be  given  effect, 
where  they  do  not  contravene  the  law,  the 
great  maxim,  the  cardinal  Judicial  and  statu- 
tory rule  of  interpreting  wIIIb.  Is  to  seek  and 
get  at  the  intent  of  the  testator  and  enforce 
the  will  In  accordance  with  that  Intent  To 
this  end  all  the  words  and  the  whole  scheme 
of  the  will  are  to  be  given  effect  as  viewed 
from  the  standpoint  of  the  testator,  as  near 
as  may  be.  That  Mr.  Montgomery  intended 
to  exclude  his  son-in-law,  the  plaintiff,  from 
his  marital  right  of  curtesy,  we  think  Is  writ 
large  In  his  will  from  end  to  end.  Thos,  he 
did  not  devise  the  land  to  his  daughter  but 
to  a  trustee,  the  trust  being  not  alone  for  her 
benefit,  but  for  that  of  her  children  on  a 
given  contingency.  Having  created  not  a  dry 
but  an  active  trust,  and  Invested  the  trustee 
with  the  legal  title  and  charged  blm  with 
duties  and  powen^  testator  further  provided 


that  his  daughter,  one  of  the  benefldarles,  the 
principal  one  In  the  trust  scheme,  In  a  named 
contingency  (and  only  in  that)  should  take 
the  whole  title  and  estate.  That  contingency 
was  that  her  husband,  the  plaintiff  hi  this 
suit,  should  die  first,  thereby  (hi  such  event) 
obviously  predudlng  all  xwsslblllty  ot  curtesy 
In  his  then  son-in-law. 

Pursuing  our  search  for  the  intent  of  tes- 
tator, we  find  it  to  be  that  the  testamentary 
scheme  was  that  at  the  out^t  she  (his  daugh- 
ter) was  given  an  equitable  estate  not  of  In- 
heritance, but  for  life,  subject,  however,  to 
be  enlarged  Into  an  estate  of  Inheritance  up- 
on the  happening  of  the  contingency  Just 
mentioned.  Witness  the  will.  Its  langaage 
Is :  "  *  *  *  but  In  case  taiy  said  daughter 
survives  her  said  husband,  then  said  real  es- 
tate and  said  nnmey,  If  any  In  the  hands  of 
the  said  trustee,  shall  Immediately  vest  In 
her  absolutely,  to  have  and  to  hold  unto  her, 
her  heirs,  and  assigns  forever.  •  •  • " 
The  happening  of  that  contingency  was  a 
condition  precedent  to  an  estate  of  inherit- 
ance vesting  in  her.  Otherwise,  It  has  no 
office.  The  contingency  never  happened ;  the 
daughter  died  before  her  husband ;  therefore 
she  never  became  vested  with  a  tltie  to  the 
trust  estate  (borrowing  the  words  of  the  will) 
"absolutely,  to  have  and  to  hold  unto  her,  her 
heirs,  and  assigns  forever,"  If  the  will  had 
flist  gtv^  the  whole  estate  to  the  daughter 
subject  to  be  cat  down  to  a  lesser  estate  by 
a  contingency  that  never  happened,  or  if  It 
was  sought  to  cut  a  full  estate,  once  plainly 
granted  her  by  the  will,  down  to  a  lesser  one 
by  words  of  mere  Inference  of  doubtful  Im- 
port, then  we  would  have  a  different  case  to 
deal  with. 

^e  next  contingency  by  which  the  course 
the  estate  is  directed  was  this :  "And  In  case 
my  said  daughter  shall  die,  leaving  surviving 
her  any  child  or  children  of  her  body  then 
the  trustee  shall  use  the  income  from  the 
real  estate  aforesaid  and  money  on  hand,  If 
any,  derived  from  said  real  estate  and  said 
two  thousand  dollars  ($2,000.00)  aforesaid  to 
support,  educate  and  maintain  the  child  or 
children  of  my  said  daughter  surviving  her 
until  the  youngest  child,  if  a  boy.  arrives  at 
the  age  of  twenty-one  years,  and  If  a  girl, 
arrives  at  the  age  of  eighteen  years  at  which 
time  said  real  estate  and  property  shall  be 
turned  over  by  said  trustee  to  said  child  or 
children,  share  and  share  alike,  to  have  and 
to  hold  unto  them,  their  heirs  and  assigns 
forever.   •    •    • " 

Dying  without  her  equitable  estate  having 
been  enlarged  into  a  fee,  by  the  happening  of 
the  contingency  that  her  husband  should  die 
before  her.  we  see  that  the  unmistakable  in- 
tendment of  the  testator  by  the  second  con- 
tingency, which  did  happen,  was  that  the 
trust  should  continue  If  there  were  children. 
If  there  were  minor  children  during  minor- 
ity of  any  child  or  children,  and  all  the  chil- 
dren were  to  be  supported,  educated,  and 
maintained  out  of  the  Income  of  the  estate 
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omtU  tbe  yonngest  cbUd  became  of  age,  when 
tbe  estate  waa  to  be  "tamed  over  by  said 
trustee  to  inch  dkild  or  cblldren  share  and 
share  alike,  to  bave  and  to  hold  unto  them, 
their  heirs  and  assigns  forever."  We  lay 
little  stress  on  the  Isolated  and  loose  phrase, 
"turned  over,"  taken  by  ItsUf.  As  shown 
by  the  associated  words,  tIe.,  "to  hare  and 
to  hold  unto  them,  their  heirs,  and  assisns 
forever"  (the  same  words  testator  had  osed 
in  connection  with  the  vesting  In  tbe  wife  of 
tbe  estate  absolntely  on  the  happening  of 
tbe  contingency  that  her  husband  died  first), 
its  meaning  mast  be  taken  to  be,  under  the 
doctrine  of  noscltar  a  socils,  a  vesting  In 
tbem  of  a  fee-simple  title.  The  fact  that  the 
trust  executed  It^lf  upon  tbe  happening  of 
one  or  the  other  of  these  contingencies,  with- 
out the  necessity  of  a  formal  conveyance  by 
the  trustee,  does  not  militate  at  all  against 
such  view.  In  this  view  of  it  the  son,  tiie 
only  surviving  child,  William  L.,  then  an 
adult,  took  title  under  the  will  of  his  grand- 
father as  a  pordiaser  and  not  as  an  hdr  of 
bis  mother. 

There  was  yet  another  contingency  <»i  the 
liai^nlng  of  which  the  coarse  of  tbis  estate 
was  directed  in  another  diannel,  namely,  if 
Mrs.  Register  died  leaving  no  child  or  chil- 
dren then  tbe  estate  passed  to  collateral  kin- 
dred, named,  viz.,  testator's  (not  Mrs.  Regis- 
ter's) nieces  and  nephews,  toothers  and  sis- 
ters. In  the  very  nature  of  things  one  or 
the  otber  of  these  contlngoicies  was  bound 
to  happen  and  cast  the  estate  by  descent  at 
once  upon  the  death  of  Mrs.  Register,  viz., 
either  (a)  Mr.  Register  would  die  first,  in 
which  event  the  fee-stmple  title  vested  In 
Mrs.  Register  and  would  descend  to  her 
heirs;  or  (b)  she  would  die  first  leaving 
children,  in  which  evaitthe  income  for  a  stat- 
ed period  was  to  be  devoted  to  the  children 
and  tbe  trust  was  to  contbrne  during  the 
minority  of  the  youngest  dilld,  sut^ect  to  be 
executed,  and  the  title  vesting  un^r  the 
will  In  the  dilld  or  children  wlrai  that  stat- 
ed p^od  bad  ended,  tiiereby  fl«abi  iwedtid- 
Ing  enrteey;  or  (c),  lastly,  she  vrotild  die 
leaving  a  husband  and  no  children.  In  which 
ercnt  by  tbe  tenns  of  the  wUi  tbe  Mtate 
vested,  eo  Instantl,  In  named  collateral  kin, 
Oierelv  again  precluding  enrteey.  We  tlms 
see  tbat  tlw  aebeme  of  the  vlll  predoded  an 
estate  of  inheritance  In  the  wife,  except  In 
a  contlnfeiiey  tbat  new  happoied.  It  fol- 
lows^ by  necMwaiy  ImpUcatlcm.  that  the  es- 
tate of  tbB  wife  was  a  life  estate^  rahiJect  to 
he  enlarged  Into  a  fee  only  tfa  the  condition 
precedent  that  tiie  hnsband  shonld  die  first, 
and  that  if  she  died  first,  leaving  chlldroi, 


the  ntlre  income  and  nsofrurt  of  tlie  estate 
went  to  them  untli  the  estate  vested  In  them 
on  the  youngest  lAUd  attainli^c  Its  majority. 
If,  then,  testator  had  said  In  so  many  words 
that  plaintiff  should  not  have  curtesy  In  the 
land,  his  intent  would  not  have  been  more 
plain  than  It  is  under  a  proper  constmction 
of  the  will,  for  the  testator's  will  Involved  a 
scheme  which  necessarily  precluded  curtesy 
and,  as  said,  necessarily  created  an  equitable 
life  estate  In  tbe  wife  at  the  outset,  subject 
to  be  enlarged  Into  a.  fee  on  tbe  death  of  her 
husband*prior  to  her  own. 

Curtesy  being  a  common-law  right  and 
therefore  recognized  in  Missouri,  where  there 
Is  no  statute  abrogating  It.  the  law  favors 
it  It  is  primer  knowledge  that  the  essoi- 
tials  of  such  an  estate  are  marriage,  seisin 
of  an  estate  of  inheritance  in  the  wife,  issue 
bom  alive,  and  death  of  the  wife.  It  mat- 
ters not  whether  the  estate  of  Inheritance  be 
a  legal  or  an  eaultatde  one,  provided,  in  the 
latter 'instance,  curieay  be  not  «cclnded  by 
express  words  In  the  grant  or  by  necessary 
Implication.  In  this  case  Qie  wife  dfed  not 
seised  of  an  estate  of  inheritance.  Curtesy, 
like  dowa,  cannot  be  carved  out  of  or  pred- 
icated upon  a  life  estate.  Curtesy  Is  an  ad- 
junct— ft  derivative  estate ;  therefore  the  max- 
1ms  apply,  viz.:  If  the  principal  be  taken 
away,  tiie  adjunct  is  also  taken  away.  The 
principal  or  primitive  estate  ceasing,  Oie  de- 
rivative estate  also  ceases  (cessante  statn 
primitive,  ceesat  derivaUvns).  A  life  estate 
la  "a  tenure  to  which  neither  dower  nor  car^ 
tesy  is  incident"  Burrls  v.  Pag^  12  Mo., 
loc.  dt.  361. 

The  codicil  refers  to  the  240  acres  devised 
by  Item  S  as  "given  to  my  executor  for  the 
use  of  my  said  daughter,  Martha  Jane  Reg- 
ister." Some  stress  is  laid  on  the  words 
there  employed.  It  Is  argued  they  tend  to 
show  that  testator  Interpreted  bis  will  as 
giving  an  equitable  estate  of  Inheritance  at 
the  outset  to  his  daughter.  But  we  do  not 
think  they  have  such  ofiice.  Their  oflflce.  In 
the  connection  used,  was  merely  descriptive 
of  tbe  240  acres  be  did  not  want  sold.  The 
words  were  not  Intended  to  be  operative  in 
vesting  or  determining  Utie.  The  title  had 
already  been  vested  by  the  principal  wQI, 
and  there  la  nothing  In  the  codldl  to  show 
that  testator  intended  to  modify  his  testa- 
mentary scheme  In  tbat  particular.  Tiie 
force  of  the  codicil  was  ^ent  In  another  di- 
rection, via.,  in  changing  tbe  residuary  lega- 
tee, and  in  putting  a  limitation  on  the  dona- 
tion of  power  to  sell  real  estate. 

Let  the  jndgmoit  M  afflrmad.  AB  concnt. 
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JEWELL  T.  KANSAS  OITT  BOUT  &  NUT 
CO.  et  al. 

(Savnmt  Court  of  MlMoail,  DItIiIoii  Na  1. 
Mot.  80^  Uia  Behearioff  Denied 

De&  28,  1910) 

1.  IfAsm  Ain>  Servaht  ^  SUt*)— IvnnnBe 
io  SnTjurr— BxiBtiHCS  oi  Belatior— Im- 

DKPBnDBNT  CONTBACTOB. 

A  Miraot  of  an  independent  eontraetor 
tmqr  not  hold  Uw  employer  of  the  ctmtntctor  lie- 
Me  for  damafee  or  mjories  lecdved  hj  bim. 

[Ed.  Nota^For  other  caaee,  see  Master  and 
Servant,  Cent  Dig- 1  l25lTDec.  Dig.  |  SLB.*] 

2.  UAVIB  AHD  SUTAIfT  (I  832*>— tfAnSB'B 
liUBXUTX  YOB  INJUEIKB  TO  SKBVANT— AjO- 

Tioifs— JtTBT  Quxanoiv. 

Where  there  vaa  a  conflict  in  the  erldenee 
whether  the  emplorer  of  the  Injured  servant 
was  an  indei>endeat  contractor  or  a  vice  prin- 
cipal of  tlie  master,  the  vi^rtion  was  for  the 
jury. 

[Dl  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  1274 ;  Dec  Dig.  |  832.*] 

3.  Mabtbb  abd  Smtawt  (M  226*>— M"t"»'8 

LUBILITT  lOB  INJUBIKS  TO  SBTAm^AS- 
■DHFnON  or  BIBK  BT  teBVART  IN  OBR- 


A  servant  assnmea  all  the  risks  Incident  to 
his  employmeat  bat  none  other;  the  caiekas' 
neas  or  negligence  of  the  master  bdng  in  no 
■enee  incidents  of  the  uni^oyment 

[Sd.  Notftr^BHuc  ffOar  casea.  sea  Master  and 
Servant,  Cent  Dig.  H  600-687;  Dee.  Dig.  I 
226.*] 

4.  Mabib  and  Scstast  (f  100*>— ABBDKP- 

TioN  OF  Risk— Contbaot. 

A  servant  cannot  by  contract,  either  ex< 
prees  or  implied,  relieve  a  master  from  liability 
for  injuries  sustained  by  his  negligence. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Oant  Dig.  H  166-170;  Deo.  Dig.  f 
IOOl*] 

Ol  Maotbb  and  Sebtant  (S  276*>— Eyidbitob 

— PeoxniATB  Caxjbb. 

Ib  an  action  for  personal  injnrles  In  a  rofl- 
Inc  rsin.  evidence  hela  to  show  that  the  absence 
of  as  iron  post  costomariiy  osed  to  protect 
one  baodllng  the  heated  baza  was  the  pnoimate 
cause  of  the  Injury. 

[Ed.  Note. — ror  other  casea,  see  Master  and 
Semat,  Dec  Dig.  1  276.*] 

61  MAfflBB  AND  SBBVAHT  (|  81S*)— MA8TEB*B 

LiABnjTT— Saik  Place  to  Wobk  — Duty 

TOWABDB  INDBFBNDENT  CONTBAOIOBS. 

Wlwn  an  owner  fomishes  the  place  and 
appliance*  with  which  an  independent  contrac- 
tor Is  to  perform  bis  contract,  and  retains  pos- 
eeseion  and  control  over  such  appUaocea,  the 
contractor  and  his  employte  have  the  ume  il^t 
tluit  any  servant  has  to  demand  of  the  owner 
that  the  premiees  be  reasonably  safe  for  the 
pnrpose  for  which  they  were  furnished. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  H  1267,  12&S:  Dec  Dig.  I 
818.*] 

7.  MASimB  AND  Sbbtant  (i  286*)— Mabikb'b 

LLABUJTT— AonONB-^VBT  QUBRION. 

In  an  action  by  a  servant  for  pereonal  In- 
jarles  alleged  to  bave  been  received  through 
negligence  of  the  master  In  not  providing  a  safe 
place  to  work,  the  evidence  as  to  the  safety  of 
the  place  and  appliances^  being  conflicting,  pre- 
sented a  question  for  tlie  jnxy. 

[Ed.  Note.— For  otiier  casea.  see  Master  and 
Servant,  Cent  Dig.  i|  lOlO-lOBO;  Dec  Dig. 
I  286.*] 


&  IteAi.  01 143*)— <3uxBnoNs  roB  Jubt— Con- 
mrnno  Bvidbncb. 

Whenever  there  is  a  conflict  In  evidence 
np<Mi  some  material  point,  It  should  be  submit- 
ted to  the  jury,  and  not  decided  by  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  34%  843;  Dec  Dig.  |  143.*] 

9.  Nbouobnob  (SS  117,  122*)— Actions— Db- 

VBNBB— CONTUBUTOBT  NBOUOBNOE. 

Contributory  negligence  is  a  defense  wUdi 
ordinarily  moat  be  pleaded  and  established  by 
the  defendant  hr  a  pi^onderanoe  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  NeKllgence, 
Cent  Dig.  »  196^  221-223,  229-234;  Dec  Dig. 
H  117,  m*} 

10.  Mastkb  and  Skbvant  a  217*}— Masteb'b 

I^BILITT— COHTBIBUTOBT  NBOUaBNCB  OV 

Sebvahi^Knowuedos  or  Mastbb*!  Nbqu- 

OENOE. 

Where  a  servant  oontlnaea  In  a  maater'a 
employment,  knowing  that  >ocb  master  la  n^ 
ligent  and  Is  later  injured  because  of  such  neg- 
ligence, there  Is  no  assumption  of  risk,  but  the 
question  ia  whether  the  servant  is  guUty  of  con- 
mbutory  negligenoe  in  remaining  in  such  em- 
ployment 

[Ed.  Note^For  other  cases,  sea  Master  and 
Servant,  Cent  Dig.  H  67^-600;  Dec  Dig.  1 
217.*] 

11.  BlUTEB  AND  Sbbtant  ({  280*)— Masteb'b 
LiABitnT— Actions— Contsibdtobt  Nbgli- 
OBNOB  or  Sbbtant— JtiRT  Qubstion. 

Unless  tita  onlr  conclusion  that  can  be 
■drawn  from  the  evidence  I*  that  the  servant  is 
cuilty  of  contributory  negUgeDce.  the  question 
b  one  for  the  jury. 

tEd.  Note.— Fi>r  other  cases,  see  Master  and 
SeWant.  Cent  Dig.  SI  106&-1182;  Dec  Dig.  | 
289.*] 

12.  MAgm  AMD  SlBTAHl  (|  28»*>-MA8TBB'B 
lOABZUrX^OIXOllfr-CONTBIBUTOBT  NXOLZ- 

OBNOB  or  SraTAHT-nJtTBT  QusaTioN— Eti- 

DBHOB. 

In  an  action  for  i>eimnal  Injuries  to  a 
servant  evidence  hel4  to  sbow  that  the  obvloos 
dangers  were  not  so  great  as  to  make  the  only 
inference  iMMsIble  that  the  servant  was  gull^ 
of  contributory  negligence,  but  that  the  evidence 
should  have  been  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Se^i^  Cent  Dig.  H  1089-1182;  Dee.  Dig. 

18.  Mabtxb  and  Sbbtant  (|  206*)— Injubt  to 
Sbbtant — Assuuftion  of  Risk  —  Cohpli* 
ANCE  WITH  Thbeats— Fbab  or  Dischabqb. 
Where  an  employ^  remains  at  work  in  a 
dangerous  place  through  fear  of  discliarge,  he 
does  not  assome  the  risks  other  tlian  thrns  in- 
cident to  his  emi^yment 

[Od.  Not*.— For  other  cases,  see  Master  and 
Servant,  Oint  Dig.  |  500;  Dec  Dig.  1  206i*] 

14.  HAinB  Aim  Sotant  81S^— Mabrb'b 
Li abiltit— Joint  IjIabiutt  or  mastkb  and 

YlCB  PBINCIPAIi— NONraASARCB— MaLFEAB- 
ANOB. 

A  foreman  is  not  jointly  liable  with  the 
master  for  injoiiea  to  a  aervant  by  his  asm- 
feasance,  but  be  is  liable  for  Injuries  caused  by 

his  malfeasance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  313.*] 

15.  Ma«tbb  and  Sbbtant  (|  107*)  —  Sin 
Plaob  to  Wobk— Sate  Matebiais. 

Where  a  master  engaged  in  the  manufac- 
ture ot  iron  bars  uses  piles  of  inm  wUch  are 
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negligentlr  constracted  and  cause  an  ininry,  he 
is  liabls  to  the  servant  iojored. 

[Sid.  Nota.— For  other  case*,  see  Master  and 
Servant.  Gent  Dig.  H  lW-201;  Dea  Dtg.  | 
107.»] 

16.  BfASTEB  AND   SKBVANT  (|   lOT*)  —  SATM 

Place  to  Wobk— Dutt  jo  af  aikiaih. 

A  master  engaged  Id  the  manofactare  of 
Iron  bars  vhich  were  sent  tbiouab  rollers  is 
liable  to  an  Injared  servant  Cot  hia  failure  to 
trim  the  ends  of  such  bars,  where  that  failure 
is  liable  to  canse  an  injury. 

[Sd.  Note. — For  other  cases,  see  Master  and 
Servuit^  Cent.  Dig.  H  199-201;   Dec.  Dig.  I 

17.  MA8TXB  AND  SSBTANT  (I  818*)— MASTER* 8 
LlABXLUT  —  AonONS  —  DBFEKSXB  —  IHDS- 
PENDENT  COKISAOIOB. 

A  master  ia  not  liable  to  a  servant  of  an 
Independent  contrafitoT  for  Injartea  received  by 
him  in  a  rolling  mill  under  the  control  of  the 
contractor  who  used  defective  iron,  and  failed 
to  property  trim  the  endi,  thus  causing  the  in- 
Jury. 

[Bd.  Note^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1257,  12S8;  Dec.  Dig. 
I  318. '1 

Appeal  from  CMrcnlt  CJonrt,  JackeoD  Coan- 
ty ;  Henry  L.  McGune,  Judge. 

Action  by  Jesse  Jewell  against  the  Kansas 
City  Bolt  A  Nut  Company  and  another. 
From  an  order  grantli^  plalntltF  a  new  trial, 
defendants  appeal.  Ordor  affirmed. 

This  suit  was  b^nn  In  the  circuit  court  of 
Jacluon  count?  by  the  plaintUT  to  recover 
the  sum  of  $25,000  damages  for  personal  in- 
juries sustained  by  him  through  the  alleged 
negligence  of  the  defendanta.  A  trial  was 
bad,  and  at  the  close  of  plalntllTs  evidence 
the  coart,  at  the  request  of  defendants,  gare 
a  peremptory  Instruction  directing  the  Jury 
to  find  for  the  defendants.  In  obedience  to 
that  Instrnction,  the  Jury  retomed  a  verdict 
for  them.  Thereupon  the  plaintiff  filed  his 
motion  for  a  new  trial,  which  was  by  the 
court  sustained,  and  from  tUs  order  and 
judgment  the  defendants  dnly  appealed  to 
this  Court 

The  defendant  company  was  a  corporation 
organized  and  Incorporated  under  the  laws 
of  the  state  of  Missouri,  engaged  In  the 
manufacture  and  sale  of  Iron  bars,  bolts,  and 
nuts  at  Kansas  City.  The  plant  was  a  large 
one,  and  employed  about  800  men  In  the  varl- 
ouB  departments.  There  was  evidence  tid- 
ing to  prove  that  defendant  Stut^  was  an 
employe  of  the  defendant  company,  and  was 
the  foreman  In  charge  of  the  rolling  mill  de- 
partment of  the  company;  and  there  was 
evidence  which  also  tended  to  show  that  he 
was  an  independent  contractor  manufactur- 
ing Iron  bars  In  the  rolling  mill,  and  deliv- 
ering them  to  the  company  as  a  finished  prod- 
uct The  resp<Hident'8  evidence  tended  to 
show  that  the  mill  was  operated  by  appellant 
company  under  an  agreement  with  appellant 
Stnrges,  by  the  terms  of  which  he  hired 
certain  men,  all  of  whom  were  paid  so  much 
per  ton  for  the  iron  rolled,  this  sum  being 
paid  to  Stnrges  in  bulk  and  divided  by  talm 


among  the  workmen  acondlng  to  a  certain 
scale  of  wages  fixed  by  the  National  Asso- 
ciation of  Iron,  Steel  &  Tin  Workers;  that 
the  mill  was  owned  tiy  appelant  company, 
and  that  It  employed  and  furnished  the  su- 
perintendent thereof,  8.  T.  High,  who  had 
entire  charge  of  the  mill,  hired,  and  discharg- 
ed men.  Including  those  who  were  working 
under  Sturges;  that  two  roller  bosses  had 
charge  of  the  men,  Sturges  and  one  Palmer. 
The  catchers — that  Is,  such  men  as  respond- 
ent— were  also  paid  by  Sturges,  as  Indicated, 
while  machinists— that  Is,  men  who  had  gen- 
eral charge  of  the  machinery  and  appliances 
about  the  mill  and  who  r^alred  same  when 
necessary — were  employes  of  and  were  paid 
by  appellant  company.  The  arrangement  be- 
tween Sturges  and  tlie  appdUmt  company 
was  in  writing,  bat  was  not  introduced  in 
evidence.  While  there  was  some  parol  evi- 
dence Introduced  without  objections  attempt- 
ing to  prove  the  cont^ts  of  that  writing,  yet 
It  was  so  meager  and  vague  we  are  unable  to 
ascertain  therefrom  Just  what  was  the  char- 
acter of  the  arrangement  made  between  th&n, 
or  to  determine  therefrom  Just  what  was  the 
relation  thereby  created  between  the  plain- 
tiff and  the  defendants  as  to  the  manofac* 
tare  of  the  iron  bars,  or  w  between  the  de- 
fendants themselves. 

The  plaintiff  was  employed  In  the  rolling 
mill  department  whlcli  manufactured  the  Iron 
bars,  and  he  was  known  as  a  "catcher,"  ung- 
gested  by  the  character  of  his  work  to  be 
presently  mentioned.  Those  bars  were  mana- 
factured  according  to  the  following  process: 
Scrap  iron  was  bundled  np,  bound  together, 
and  heated  to  a  white  heat  In  a  furnace,  it 
was  then  run  through  a  set  of  rolls  by  other 
employ^  called  "routers,"  and  thus  formed 
Into  billets  some  three  feet  In  Imgth  and 
three  Inches  thick.  It  was  then  passed  to 
another  set  of  employes,  called  "strann^" 
and  "catchers,**  of  whldi  plaintiff  was  on^ 
who  passed  It  through  other  sets  of  rollers 
several  times,  reducing  It  each  time  in  thick- 
ness, and  Increasing  Its  length  until  it  reach- 
ed the  desired  dlmenstons.  The  rolls  at 
which  plaintiff  was  engaged  stood  In  an  east 
and  west  direction,  containing  several  sets 
of  rolls  about  16  feet  In  length.  The  plain- 
tiff occupied  the  north  side  of  the  string  of 
rolls.  Those  working  with  him  were  on  the 
south  side  of  the  string  of  rolls.  Those  on 
the  south  side  would  take  a  billet  from  the 
roughers  and  place  the  end  of  It  In  the  rolls, 
the  rotary  motion  of  which  would  convey  it 
to  the  north  side,  where  the  plaintiff  would 
cptch  It  with  a  pair  of  Iron  tongs,  and  place 
the  end  of  it  in  another  set  of  rolls  beneath 
the  ones  from  which  It  had  Just  [tassed,  and 
It  would  be  carried  back  to  the  south  side 
by  the  same  means  and  reduced  in  thickness 
and  extmded  In  length,  as  previously  stated. 
This  method  was  continued  until  the  bar  was 
some  30  or  40  feet  In  length,  when  the  pro- 
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cess  of  "repeating"  was  begun ;  tXukt  1b,  the 
plaintifl  would  catdb  tbe  end  of  the  bar 
with  a  pair  of  tonga  as  It  came  thxough  at 
the  east  end  of  the  rolls  and  carry  it  aronnd 
north  in  a  semicircle  and  ^ace  the  front 
end  in  the  rolls  at  the  west  end  of  the 
string  which  so  ran  as  to  carry  the  bar  back 
to  the  south  side.  Br  this  ^ticess  the  bar 
would  be  ooinli^  throns^  at  the  east  md 
of  the  string  of  roUa  to  the  north  side,  and 
at  the  same  time  it  would  be  going  through 
the  rolls  to  the  south  side  at  like  west  md 
of  the  rolls. 

The  fidlowlng  la  a  c^  of  the  charges  of 
negligence  made  by  the  plaintiff  against  the 
dtfeodants,  to  wit: 

"Ttat  it  was  the  duty  of  the  defendants  to 
furnifdi  to  the  plaintiff  reasonably  safe  ma- 
terial, and  reasonably  safe  machbiery  with 
which  to  work,  and  a  reasonably  safe  place 
In  which  to  work  and  to  operate  said  ,  ma- 
chinery, and  to  permit  and  direct  the  doing 
of  said  woik  In  a  reastmably  safe  manner. 
That  at  all  the  times  mentioned  herein  all 
of  said  materlab^  appliances,  and  machinery 
were  and  the  method  of  condnctbv,  control- 
ling, and  operating  the  same  was,  under  the 
direct  management  snperrlslon,  and  direc- 
tion of  llie  said  defendanta,  or  their  repre- 
sentattvee  and  vice  piindpals,  and  at  all 
times  herein  mentioned  plaintiff  exercised 
due  care  and  caatlon  and  was  without  nee^l- 
gence.  That  the  defendants,  disregarding 
their  duty  in,  the  premises,  carelessly  and 
negligent)^,  on  the  day  last  aforesaid,  caused 
cwtain  materials,  to  wit,  scrap  iron  of  an 
inferior  and  nnflt  character,  to  be  furnished 
and  used  In  the  manufacture  of  the  said 
heavy  bars  of  highly  heated  Iron,  which 
plaintiff  was  required  to  handle  as  aforesaid. 

"^alntur  further  states  that  one  of  said 
bars  hereinafter  rtferred  to  was  Improper- 
ly and  insufficiently  heated,  and  that  be> 
cause  of  the  infolor  material  used,  and  be- 
cause the  said  bar  was  Improperly  heated, 
said  bar  contained  flaws  and  was  Irregular 
in  shape,  and  that  one  of  the  ends  thereof 
was  flattened  and  spread  so  that  it  caught  In 
the  machinery  of  said  train  of  rolls,  as  here- 
after stated. 

"Plaintiff  further  states  that  a  part  of 
the  machinery  necessary  to  the  reasonably 
safe  AoSng  of  the  work  plaintiff  was  required 
to  perform  was  a  device  commonly  known 
as  'the  shears,'  used  for  the  purpose  of  cut- 
ting off  the  Irregular,  rough,  flattened,  ^Un- 
tered,  or  otherwise  Improperly  shaped  ends 
of  the  bars  of  iron  being  manufactured ;  ■  that 
at  the  time  of  the  accident,  hereinafter  de- 
scribed, and  for  a  long  time  prior  thereto, 
the  shears  attadied  to  the  machine  afore- 
said had  been  out  of  order ;  tiut  they  were 
worn  and  refused  to  work  properly,  and  at 
the  time  of  the  accident  would  not  work, 
all  of  which  was  known  to  the  defemdantB, 
or  by  the  exercise  of  reasonable  diligence 
could  have  been  known  to  than ;  that  It  was 
dangerous  to  woA  said  machine  in  the  man- 
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uCacture  of  iron  as  aforesaid  without  ttie 
use  said  shears,  which  the  defendants  well 
knew.  That,  notwithstanding  such  knowl- 
edge, the  defendants  directed  the  plaintiff  to 
ctmtlnue  to  work  with  said  machine  in  the 
defective  and  dangerous  condition  aforesaid, 
and  that  because  said  shears  were  in  the  de- 
fective and  useless  condition  aforesaid,  plain- 
tiff was  unable  to  trim  or  cut  off  the  Ir- 
regular ends  of  said  iron  bar,  and  that  by 
reason  thereof  said  bar  caught,  as  herein- 
after stt  form. 

**Plalntlff  further  states  that  the  ordiuery, 
usual,  and  reasonably  safe  w;ay  of  manufte- 
turlng  iron  of  the  weight  and  size,  which  he 
was  then  required  to  woi^,  was  to  pass  the 
same  back  through  Uie  same  set  of  rolls 
throuab  which  It  had  been  received,  and  that 
he  was  so  engaged  in  doing  the  work,  vrtien 
by  express  direction  of  the  defendants, 
throu^  their  vice  principal,  he  was  required 
to  receive  said  Iron  as  it  was  passing  through 
one  set  of  rolls  and  to  bend  or  turn  It  so 
as  to  cause  It  at  the  same  time  to  start  to 
inss  throiuch  a  second  set  of  rolls;  that  it 
was  dangerous  to  operate  the  machinery,  as 
last  aforesaid,  with  a  bar  of  iron  of  the  kind 
and  size  then  being  manufactured,  all  of 
whUSi  the  defendants  well  knew,  or  by  the 
exerdse  of  ordinary  care  could-  have  known. 

"Plaintiff  further  states  that  on  said  9th 
day  of  December,  the  said  d^ndants 
car^eesly  and  negligently  Allied  and  neglect- 
ed to  provide  and  to  maintain  the  usual,  oi^ 
dlnary,  and  customary  device  used  by  simi- 
lar mills  for  similar  purposes  of  handling, 
suKiorting,  adjusting  and  protecting  said 
iron  bar,  so  as  to  keep  it  from  comli^  in  eon- 
tact  with  the  person  of  the  plaintiff  or  other 
employes  slmllu'ly  engaged;  said  usual,  or- 
dinary, and  customary  device  being  in  snb- 
stance  en  Inm  pMt  vr  stanchion  or  support 
adjusted  betwem  the  two  series  of  rolls 
through  which  said  Iron  was  being  passed  as 
aforesaid.  And  plaintiff  further  says  that  at 
said  time  and  place  defendants  carelessly  and 
n^lgeutly  foiled  and  neglected  to  provide  oi 
maintain  any  device  or  machinery  to  take 
the  place  of  or  supply  the  absence  of  the 
aforesaid  usual,  ordinal,  and  customary 
device.  And  plaintiff  states  that  the  neglect 
and  failure  of  the  defendants  to  so  have  an 
Iron  post,  stanchion,  or  otbat  proper  device 
to  keep  said  highly  heated  iron  firom  coming 
in  contact  with  the  plaintiff  as  aforesaid  ren- 
dered the  place  in  said  rolling  mill  depart- 
ment and  the  yroA  therein  where  plaintiff 
was  then  and  there  required  to  so  work  as 
aforesaid  unusually  and  unnecessarily  has- 
ardous  and  dangerous." 

Plaintiff  states  that  the  defendants  knew, 
or  by  the  exercise  of  ordlnaify  care  and  caa- 
Uon  could  have  known,  of  all  of  the  afore- 
said defects  and  deficiencies  on  said  9th  day 
of  December,  1902 ;  that  said  defendants  had 
known,  or  by  the  exercise  of  ordinary  care 
and  caution  could  have  known,  of  said  de- 
fldendes  long  before  the  j^ialntlff  was  in- 


Digiiized  by  Google 


706 


132  SOUTHWESTERN  RBPORTBB. 


(Mo. 


Jnred  and  In  time  to  have  remedied  the  same, 
and  b7  tbe  use  of  reasonable  caie  and  cau- 
tion could  baTe  remedied  all  of  said  d^ects 
before  plaintiff  was  Injured,  and  thai  bave 
prevented  the  Injuries  to  plaintiff  complain- 
ed of,  but  plaintiff  says  defendants  careless- 
ly and  negligently  failed  to  so  remedy  said 
defects,  and  carelessly  and  neeltsently  allow- 
ed said  defects  In  said  materials  and  macbln- 
ery  to  exist,  and  careles^  and  negUcently 
directed  plaintiff  to  proceed  with  his  work 
with  the  defective  machinery,  appliances,  and 
.  materials  aforesaid  and  car^essly  and  negli- 
gently required  plaintiff  to  work  tbe  iron  bar 
through  the  two  sets  of  rolls  as  aforesaid. 
whm  def^idants  knew,  or  the  raerdse 
of  ordinary  care  would  hare  known,  that  It 
was  unnsually  hazardous  and  unsafe  to  so 
wotk.  the  said  iron  bar.  Aud  plaintiff  states 
that  while  he  was  so  engaged  In  his  work, 
under  the  direction  of  defendants,  as  above 
set  forth,  one  of  said  larger  heavy,  and  high- 
ly heated  iron  bars  which  he  was  working, 
because  of  the  Improper  material  In  the 
same  and  because  It  had  been  improperly 
heated,  as  above  set  out;  and  because  it  had 
not  hem  trimmed  and  could  not  be  trlmmied 
because  <it  the  want  of  iron  shears,  and  be- 
cause the  Iron  shears  would  not  work  as 
afOreealdf  and  because  said  bar  wob  improp- 
erly and  imperfectly  shaped  as  aforesaid, 
one  end  of  the  said  iron  bar  became  fiutened 
and  stuck  in  the  first  set  of  roUs  above  re- 
ferred to^  urtille  the  otber  end  <a  said  Iron 
bar  was  passing  through  the  second  set  of 
rolls  whet^y,  and  because  of  tiie  absence  of 
said  stanchion  to  protect  plaintiff  from  com- 
ing in  contact  with  said  Iron  tnr,  and  to 
hold  said  Iron  bar  where  It  could  not  come 
in  contact  with  him,  tibat  said  Iron  bar  was 
pulled  rapidly  through  said  second  set  of 
rolls,  and  brought  suddenly  In  contact  with 
and  against  the  right  leg  of  plaintiff,  greatly 
injuring  plaintiff,  as  hereinafter  set  fbrth, 
that  in  all  of  the  matters  and  things  afore- 
'said  defradants  were  careless  and  n^Ilgent. 
and  that  the  injuries  complained  of  by  plaln- 
tiiff  as  herein  stated  were  directly  caused  by 
said  carelessneas  and  negligence. 

For  the  safety  of  Qie  catcher,  similar  mills 
customarily  have  a  stout  iron  post  for  use 
when  bars  are  to  be  repeated,  which  is  in- 
serted in  a  fixed  bole  in  the  fioor  of  the  mlU. 
and  the  bar  being  rolled  is  takea  by  the  op- 
erative around  this  post  before  inserting  the 
same  into  the  second  set  of  rolls,  to  the  end 
that,  should  tbe  same  become  stuck  In  the 
first  set  of  rolls,  as  It  pulls  taut,  it  may  be 
stopped  by  the  fixed  post,  and  thus  prevented 
from  coming  in  contact  with  the  irorkman 
who  necessarily  stands  within  the  drcle  de- 
scribed by  the  bar  of  iron.  Such  a  post  as 
this  had  been  in  use  in  the  defendants'  mill, 
but  at  the  time  of  platotUTs  injury  bad  been 
superseded  by  the  use  of  a  kind  of  an  Iron 
spool  or  q)lndle,  weighing  about  200  pounds, 
which  was  set  up  in  the  place  where  the  fix- 
ed post  usually  stood,  but  whldi  was  not 


fastened  to  the  platform  In  any  way,  and 
which  bad  no  device  of  any  Und  to  prevent 
same  from  toppling  over  what  the  iron  bar 
came  in  contact  with  the  sama  Btft»re  his 
Injury,  respondent  oomplalmd  of  the  use  of 
this  spindle  and  the  disuse  of  the  find  post 
or  stanchion  whldi  had  been  in  use  when  he 
was  formerly  in  the  mill,  whereupon  Sturges. 
the  boss  to  whom  he  complained,  told  blm 
"that  the  other  mm  woEked  there,  and.  If 
they  could  do  It,  I  certainly  could,  and  gave 
me  to  understand  that,  if  I  could  not  do  it. 
[  knowed  ^lat  I  could  do,  and  I  would  have 
to  do  as  the  rest  of  them  done." 

It  is  shown  by  the  testimony  et  many  wit- 
nesses that  such  a  fixed  post  or  stanchion  is 
customarily  provided  for  the  safety  of  work- 
men in  repeating  Iron  1^  similar  rolUng  mills 
throughout  the  country.  It  further  appears 
from  the  evidence  that  fOr  tlie  safety  of  the 
catcher  it  was  necessary  to  cut  off  the  bad 
ends  of  these  billets  of  Iron  as  they  came 
red  hot  through  the  rolls,  for  tbe  reason  that 
th^  would  become  ragged  end  presmt  sudi 
Jaised  ends  as  sometlnuB  to  cause  tbaa  to 
catch  in  the  rolls.  For  this  purpose,  a  pair 
of  large  metal  shears  were  hung  Just  above 
the  catcher's  stand  at  the  rolls  which  vrere 
worked  by  machinwy*  Respondent;  who  was 
working  upon  the  night  shift,  was  Injured 
about  15  or  20  minutes  before  quitting  time ; 
that  is,  about  a  quarter  to  6  o'clo<&  In  the 
monilng.  Noticing  that  the  shears  were  ont 
of  order,  respondent  called  the  attmtlon  of 
the  night  boss,  Falma,  to  this  fiict,  who  or- 
dered him  to  go  ahead,  as  It  laired  bat  a 
short  time  unttl  they  woidd  quit  work.  Palm- 
er said:  "We  will  go  ahead.  It  Is  atmnt 
&"  While  woiUng  under  the  conditions  be- 
fore mfflittoned,  without  the  protection  of  the 
fixed  post,  such  as  was  ordinarily  fumlslied 
In  mills  of  this  character,  and  while  workloe 
with  the  shears  out  of  order,  as  Indicated, 
and  while  repeating  the  bar,  as  stated,  tbe 
last  end  of  it  caught  In  the  first  set  of  rolls 
through  which  It  passed,  the  oOier  eoA  bar- 
ing previously  been  inserted  hi  the  second 
or  west  set  of  rolls,  thus  forming  a  semi- 
circle about  plaintiff,  and  In  pulUng  taot 
knocked  over  the  spindle  before  described, 
which  was  not  an(diored  to  the  floor,  and 
pulled  directly  agalmt  the  leg  of  plaintUE. 
and  so  burned  tbe  same  that  after  monttis 
of  suffering  his  leg  was  amputated. 

Such  are  substantially  the  facts  of  ttie 
case.  Whatever  additional  evidence  that 
may  be  necessary  fbr.a  proper  dispoaltlmi  of 
tbe  case  will  be  noted  in  tbe  oirtnion. 

Walter  Llttlefleld.  for  appellant  Kansas 
City  Bolt  &  Nut  Co.  Jno.  W.  Clements  and 
Frank  P.  Sebree,  for  appellant  Starges. 
Reed,  Atwood,  Tates,  Mastln  &  Harvey,  for 
re«pond«it 

WOODSON,  J.  (after  sUtlng  the  tacts  as 
above).  !•  The  first  Insistence  made  by  coun- 
s^  fbr  appellant  con^any  Is  that  the  rela- 
tion of  master  ahd  servant  did  not  exlM  be- 
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tween  It  szmI  the  reBpondent;  and  for  that 
reason  It  Is  not  Uable  to  him  In  any  sum  for 
the  Injuries  <tf  vbtdi  he  comidalnB.  That 
Insistoice  Is  predicated  npon  the  contention 
that  the  record  shows  that  appellant  S targes 
was  an  Independent  c<mtractor,  employed  by 
the  company  to  uannfactore  the  Iron  bars 
mentloDed  In  the  evidence,  and  to  deliver 
them  to  It  in  a  finished  condition,  without 
any  authority  or  control  on  its  part  over 
said  Sturges.  If  that  la  true,  then  the  re- 
spondent was  not  an  employ^  of  the  com- 
pany, but  was  an  employd  of  Sturges>i  In 
that  case  the  doctrine  of  respondeat  superior 
would  not  apply,  and  the  company  would  not 
be  liable  In  this  case  for  any  fault  or  neglect 
on  the  part  of  Sturges.  Hllsdorf  t.  St 
Louis.  45  Mo.  94, 100  Am.  Dec.  352;  Barry  t. 
St  Louis,  17  Mo.  121.  WhUe  that  contention 
of  counsel  correctly  states  an  abstract  legal 
proposition,  yet  the  trouble  we  are  confront^ 
ed  with  in  applying  that  rule  to  the  case  at 
bar  Is- the  fact  that  the  evidence  also  tends 
to  show  that  Sturges  was  an  employ^  and  a 
vice  principal  of  the .  appellant  company. 
That  belsf  true,  the  evidence  presented  a 
question  of  fact  for  the  Jury  to  determine, 
and  it  could  not  be  reached  by  a  i>eremptory 
Instruction.  This  Is  elementary,  and  a  cita- 
tion of  anthorltles  In  support  thereof  would 
be  a  supererogation  of  labor.  We  therefore 
hold  that  the  trial  court  erred  In  giving  the 
peremptory  Instruction. 

2.  It  is  next  Insisted  by  counsel  for  both 
appellants  that  respondent  Is  not  entitled  to 
recover  from  either  of  them,  r^rdlese  of 
the  relation  that  existed  between  them,  for 
the  reason  that  respondent's  Injuries  were 
due  to  the  dangers  Incident  to  his  employ- 
ment which  he  assumed  by  ikcceptlng  em- 
ployment from  them.  It  Is  elementary  that 
a  servant  by  entering  the  service  of  the  mas- 
ter'assumes  all  dangers  Incident  to  that 
service,  and,  when  Injured  In  consequence 
thereof,  he  cannot  recover  damages  from 
the  master  on  account  of  such  Injuries. 
"While  this  rale  Is  plain  and  easily  under- 
stood, yet  its  application  to  particular  cases 
has  been  a  great  source  of  trouble  and  an- 
noyance to  both  the  bench  and  bar  of  this 
state  and  elsewhere.  Macb  of  this  confaslon 
conld  be  obviated  if  the  terms  of  the  rale 
Itself  should  be  constantly  borne  in  mind; 
that  Is,  that  the  servant  by  entering  the  em- 
ployment of  the  master  assumes  all  risks 
which  are  Incident  to  that  employment,  but 
he  assumes  none  other.  The  carelessness  and 
negligence  of  the  master  are  in  no  sense 
Incident  to  the  servant's  employment  The 
servant  can  neither  by  express  or  by  implied 
contract  release  the  master  from  liability  for 
injuries  sustained  In  consequence  of  the  mas- 
ter's negligence.  Curtis  v.  McNaIr,  173  Mo. 
270,  73  S.  W.  167;  Smith  v.  Fordyce,  190 
Mo.  28,  88  S.  W.  679;  Phlppln  v.  Railway  Co., 

196  Mo.  847,  93  S.  W.  410;  Dakan  v.  Chase, 

197  Mo.,  loe.  clt.  267,  94  S.  W.  944;  George 
V.  Railway  Co.,  225  Mo.  364,  125  S.  W.,  loc. 


dt  208.  So,  in  discussing  this  rule  and  its 
application  to  a  concrete  case,  great  care 
should  be  exercised  in  ascertaining  whether 
or  not  the  Injury  complained  of  was  due  to 
dangers  Incident  to^  the  servant's  employ- 
ment or  was  it  the  result  of  the  master's 
negligence.  If  due  to  the  former,  then  a  re- 
covery should  be  denied;  but  if  caused  by 
the  latter,  then  a  recovery  should  be  allow- 
ed. In  tlie  case  at  bar  what  was  the  proxi- 
mate cause  of  the  injury?  Clearly  it  was 
the  failure  of  the  company  to  maintain  the 
Iron  post  described  In  the  petition.  If  It 
had  been  there,  it  would  have  been  a  phy-* 
■leal  Impossibility  for  req^ondent  to  have 
mwtatned  the  injuries  of  -whlcb  be'  c<»n- 
plains.  That  being  true,  then  the  question 
presents  itself:  Was  the  com[>any  negligent 
In  falling  to  maintain  the  post  at  the  place 
and  In  the  manner  stated  in  the  petition? 
In  order  to  properly  determine  this  ques- 
tion, we  must  consult  the  evidence  bearing 
upon  tbat  question.  It  Is  undisputed  that 
the  appellant  company  owned  the  entire 
plant  in  question,  and  had  exclusive  control 
over  every  department  thereof,  including  the 
rolling  mills.  That  Is  (whatever  may  have 
been  the  relation  that  existed  between  the 
appellant  company  and  Sturges,  whether 
that  of  contractor  or  vice  principal),  the  com- 
pany had  possession  of  and  control  over  the 
building  in  which  the  mill  was  located  as 
well  as  the  mill  Itself,  including  the  engines, 
boilers,  and  machinery  connected  therewith. 
The  company  also  operated  the  entire  plant, 
including  the  mil],  and  made  all  necessary 
repairs  throughout  all  of  the  d^artmente 
of  the  plant  Sturges  and  his  assistants  had 
nothing  to  do  with  those  matters,  except  to 
manufacture  the  Iron  bars  mentioned  in  the 
evidence  In  the  bulliling  and  on  the  mill 
which  was  thus  owned,  controlled,  and  op- 
erated by  the  company;  but,  as  previously 
Stated,  this  record  does  not  disclose  wheth- 
er Sturges  was  an  independent  contractor  in 
doing  tliat  work,  or  whether  he  was  an  eni- 
ploy6  and  foreman  of  the  company  In  charge 
of  that  work.  Under  this  view  of  the  ease, 
the  company's  undertaking  to  and  famishing 
the  place  where  and  the  Instrumentalities 
with  which'  the  work  was  to  be  performed, 
^e  law  Imposed  upon  it  the  duty  to  exer- 
cise ordinary  care  In  seeing  that  the  place 
where  Sturges  and  bis  assistants  were  to 
work,  and  that  the  Instrumentalities  with 
whlcli  they  were  to  labor  were  rensonably 
safe  for  that  purpose,  even  though  it  be  con- 
ceded that  Sturges  was  an  Independent  con- 
tractor. This  Is  true  for  the  reason  that  If 
the  owner  undertakes  to  furnish  the  place 
and  the  appliances  with  which  an  Independ- 
ent contractor  Is  to  perform  his  contract, 
and  retains  possession  and  control  over  said 
place  and  appliances,  then  the  contractor 
and  his  employ^  have  the  same  right  that 
an  ordinary  employe  has  to  demadd  of  the 
owner  that  they  be  reasonably  safe  for  the 
purpose  for  which  they  were  furnished. 
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Oelamatm  t.  Missouri  Bdlaon  Electric  Co., 
173  Mo.  654,  78  S.  W.  654;  Ryan  t.  St.  Loula 
Transit  Co.,  190  Mo.  621,  89  S.  W.  865,  2  L. 
R.  A.  (N.  S.)  777;  Clark  t.  St.  Louis  &  Sub- 
urban  Ry.  Go.,  134  S.  W.  — ;  Clark  t. 
Union  Iron  &  Foundry  Co.,  1^  S.  W.  — . 
Tbe  last  two  cases  are  Just  handed  down 
by  tbls  division  of  tbe  court  Tbe  precise 
question  now  under  consideration  was  fully 
considered  in  the  Clark  Case,  and  for  that 
reason  It  Is  useless  to  furtber  extend  this 
discussion  alone  that  line. 

The  only  reason  why  the  owner  is  not  lia- 
ble In  damages  for  injuries  sustained  by  an 
employe  of  an  independent  contractor  Is  be- 
cause the  owner  has  no  control  over  the  ac- 
tions of  the  contractor,  whether  they  be  neg- 
ligent or  not  But  in  the  case  at  bar,  as 
before  stated,  Sturges  had  no  control  over 
the  place  In  which  or  the  instrumentalities 
with  which  be  was  manufacturing  the  bars. 
And,  since  It  is  practically  undisputed  that 
respondent  was  Injured  in  conseQuence  of 
the  absence  of  the  post,  we  may  drop  the 
question  of  independent  contractor,  and  pro- 
ceed to  the  consideration  of  the  question. 
Was  It  negligence  on  the  part  of  the  com- 
pany for  having  failed  to  furnish  and  main- 
tain the  post  in  question?  The  petition  al- 
leged and  the  evidence  of  respondent  tended 
to  prove  that  the  ordinary,  usual,  and  safe 
way  to  operate  rolling  mills  of  this  class 
while  the  process  of  "repeating"  was  going 
on  was  to  have  an  Iron  post  flrmly  set  and 
maintained  in  the  floor  of  tbe  building  in 
whidi  the  mill  is  located,  some  10  or  12 
feet  from  tbe  string  of  rolls,  around  which 
the  bar  was  to  pass  In  a  semicircle,  of  sufll- 
dent  strength  to  stop  the  movement  of  the 
bar  Vhmever  the  aid  thereof  should  for  any 
cause  become  cxraeht  In  the  rolls,  and  there- 
in prevent  the  loop  of  tbe  bar  from  catch- 
ing tbe  employes  by  tbe  feet  or  1^  and 
drawing  them  up  against  the  framework  of 
the  rollers,  njpon  the  other  hand,  the  evi- 
dence introduced  on  behalf  of  appeUants 
tended  to  show  that,  sotwithatanding  the 
fact  that  the  post  had  bem  dlspmsed  with, 
still  the  (dace  where  and  the  Instrmnentali- 
tlea  with  whldi  respondent  waa  laborbig 
were  made  reasonably  a&te  for  respratdent 
and  tbe  other  employ^  in  the  mill  by  reason 
of  the  fiict  that  the  brakes  and  aplndle  men- 
tioned In  the  evldoice  In  the  mill  In  lieu  of 
tbe  post  were  maintained  as  a  means  of  pro- 
tection against  danger  to  respondent  and 
other  employes  thereof.  The  evidence  of 
the  respondent  upon  this  question  was  con- 
tradictory of,  and  in  direct  conflict  with, 
that  of  the  .appellants.  This  presented  a 
question  of  fact  for  the  Jury;  and  the  trial 
court  should  have,  under  proper  Instructions, 
submitted  it  to  the  Jury.  If  tbey  should  take 
respondent's  theory  of  the  case,  then,  of 
course,  they  would  necessarily  And  that  the 
company  was  negligent  as  charged ;  but  tip- 
on  the  other  hand,  should  they  find  accord- 


ing to  appellants*  contentious,  then  the  com- 
pany would  be  exonerated  from  all  ne^i^ 
gence  In  that  regard,  and  consequently  re- 
spondent would  not  be  entitled  to  a  recovery 
on  that  account  There  are  instances  where 
the  court  can  declare  as  a  matter  of  law 
that  the  plaintiff's  injuries  are  the  result 
of  the  assumption  of  risk;  that  is,  where 
all  the  evidence  of  the  case  shows  ttiat  the 
danger  which  caused  the  injury  was  not 
the  negligence  of  the  master,  or  the  result 
thereof.  For  Instance,  In  a  case  where  tbe 
master  employs  a  servant  to  dress  stone  and 
furnishes  him  with  the  usual  and  ordinary 
tools  with  which  that  work  is  usually  per- 
formed, and,  while  so  engaged,  suppose  the 
servant  should  so  use  the  hammer  as  to 
cause  a  chip  from  the  stone  to  fly  up  and 
strike  him  in  the  eye  and  injure  the  same; 
in  such  case  clearly  the  servant  assumed  tbe 
risk  of  being  so  Injured,  for  tbe  reason  that 
it  was  not  traceable  to  the  negligence  of  the 
master,  and  in  such  a  case  the  court  should 
so  instruct  the  Jury.  But  there  Is  no  anal- 
ogy betwe^  that  case  and  the  case  at  bar  aa 
made  by  respondent  The  rule  governing 
his  case  would  be  more  like  that  case  if  the 
platform  furnished  by  the  master  upon  which 
the  stone  was  to  be  dressed  was  too  weak  to 
properly  airport  the  weight,  and  the  evi- 
dence for  the  servant  should  tend  to  show 
that  the  master  was  negligent  in  furnishing 
the  weak  platform ;  and,  if  while  so  dressing 
the  stone  the  platform  should  give  way  and 
precipitate  tbe  servant  to  the  ground  and 
injure  him,  tben  in  that  case  the  court  could 
not  as  a  matter  of  law  declare  the  serv- 
ant's Injury  was  due  to  an  assumed  risk ;  bnt 
such  a  case  would  be  one  for  the  Jury  to  pass 
upon  under' pnq>er  Instmctions.  In  other 
words,  I  undecatand  the  law  to  be  that  a 
servant  b7  accepting  employment  from  Its 
master  thereby  assumes  all  risks  or  dangers 
incident  thereto^  and,  if  injured  by  any  of 
'&em,  then  he  Is  not  entitled  to  a  recovery 
against  tiie  master.  While,  upon  the  other 
hand,  the  nei^ig«ooe  of  the  master  Is  not, 
and  cannot  under  any  circumstances  become^ 
an  Incident  to  tbe  servant's  employment 
The  moment  the  master's  negligence  eaters 
Into  the  cause  ot  the  servant's  Injnir  then 
at  that  moment  the  negligence  of  tlie  mas- 
ter withdraws  the  docbrlne  of  assumption  of 
risks,  or,  probably  more  correctly  speaking, 
the  doctrine  of  assumption  of  risk  does  not 
then  apidy  to  Injuries  caused  by  snch  con- 
duct of  the  master.  See  cases  prevloualy 
cited.  Wherever  there  is  a  conflict  In  the 
evidence,  as  here.  It  Is  error  tor  the  trial 
court  to  give  a  peremptory  Instruction  to  the 
Jury  to  find  for  either  party,  but  should  sub- 
mit the  Issues  to  the  Jury  for  determination 
under  proper  InstructtouB.  We  are  thwefore 
of  the  opinion  that  the  circuit  court  erred  in 
giving  the  peremptory  Instruction  to  find  for 
the  appellants. 
3.  Counsel  for  appellants  also  conteod  that 
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reBpondent  was  guilty  of  sacb  coDtrtbatory 
DegUgence  as  Bhonid  bar  his  rlgbt  to  a  re- 
covery. This  ccmtentlou  la  baaed  upon  tbe 
facta  tbat  tbe  record  shows  that  respondent 
knew  of  the  absence  of  tbe  safety  post  men- 
tioned, and  that  he  was  aware  of  tbe  danger 
Incident  to  Its  absence,  for  the  reason  tbat 
be  complained  to  Sturges  of  Its  absence,  and 
told  him  that  he  did  not  like  to  work  around 
the  mill  without  the  post  To  that  protest, 
Sturges  replied  tbat  tbe  other  men  did  not 
.  object  to  working  without  It,  and  if  he,  the 
respondent,  did  not  wish  to  do  likewise,  be 
knew  what  he  could  do,  meaning  that  be 
conid  qolt  tbe  work.  It  Is  upon  that  state 
of  tbe  record  counsel  for  appellants  contend 
that  the  court  should,  as  It  did  by  giving  tbe 
peremptory  instruction,  declare  as  a  matter 
of  law  that  respondent  was  not  entitled  to  a 
recovery.  In  approaching  this  proposition. 
It  la  well  to  bear  in  mind  some  of  the  ele- 
mentary principles  of  law  governing  contrib- 
utory negligence.  In  tbe  first  place,  ordi- 
narily, contributory  negligence  Is  a  defense 
which  moM  be  charged  In  the  answer  and 
established  by  the  defendant  by  a  preponder- 
ance of  tbe  evidence  to  the  reasonable  sat- 
isfaction of  the  Jury.  It  Is  also  equally 
well  settled  In  this  state  tbat  when  the  peril 
of  tbe  servant  in  the  performance  of  his 
duty  Is  augmented  by  tbe  negligence  of  tbe 
master,  and  tbtl  servant  if  knowing  that  the 
master  haa  been  thus  negligrat,  and  that 
such  negligence  has  rendered  the  perform- 
ance of  hi»  dafy  more  faasardou^  conttDaea 
In  the  performance  of  tbat  duty,  the  qoes- 
tton  of  contributory  negligence  thai  arises, 
and  not  a  question  of  assumption  of  risk. 
Dakan  v.  Chase  &  Son,  197  Mo.,  loc.  ctt  267, 
91  S.  W.  M4;  Cole  T.  St  Louis  Transit  Oo^ 
183  Mo..  loCL  dt  M,  81  S.  W.  1138. 

In  the  case  of  Brands  r.  St.  Louis  Car 
Co.,  218  Mo.  707,  112  S,  W.,  lOC.  dt  B14  (18 
L.  B.  A.  [N.  S.]  701).  the  court  said:  "It  Is 
the  settled  law  of  Missouri  that  the  master 
la  bound  to  use  reasonable  care  and  precau- 
tion to  furnish  bis  semmt  safe  appliances 
with  which  to  do  his  work  and  in  keeping 
them  in  good  order  and  condition,  and  the 
serrant  does  not  assume  tbe  risk  of  danger 
from  the  use  of  unsafe  machinery,  unless 
the  defects  are  so  glaring  and  obvious  that  a 
reasonably  prudcDt  man  would  not  attempt 
to  use  them."  in  Matbls  v.  Stockyards  Co., 
185  Mo.,  loc.  dt  447,  84  S.  W.  70,  It  la  said: 
"And  If  tbe  servant  knows,  or  by  the  exer- 
cise of  ordinary  care  could  know,  that  the 
an>Iiances  furnished  are  not  altogether  or 
reasonably  safe,  tbe  servant  Is  not  obliged 
to  refuse  to  use  tbe  appliances  or  to  quit  the 
service  of  tbe  master  if  he  reasonably  be- 
lieves jtbat  by  the  exercise  of  proper  care  and 
caution  be  can  safety  use  tbe  appliances,  not- 
withstanding they  are  not  reasonably  safe. 
And  If  be  does  use  them,  and  exercises  such 
care  and  caution,  and  Is  injured,  the  servant 
does  not  waive  bis  right  to  compenaatlon 


for  Injuries  received  In  consequence  unless 
guilty  of  .contributory  negligence ;  but.  if  the 
appliance  Is  so  obviously  dangerous  that  it 
cannot  safely  be  used  with  care  and  caution, 
or,  as  it  Is  sometimes  said,  if  tbe  danger  of 
using  it  is  patent,  or  such  as  to  threaten  Im- 
mediate injury,  then  the  servant  is  guilty 
of  contributory  negligence  if  he  uses  It,  and 
the  master  la  not  liable,  notwithstanding  bia 
prior  failure  of  duty."  "Mere  knowledge  of 
the  danger  la  working  with  a  defective  In- 
strumentality will  not  defeat  the  action  un- 
less the  danger  was  so  glaring  as  io  threaten 
Immediate  Injury."  Depny  v.  Railroad,  110 
Mo.  App.  123,  84  S.  W.  105 ;  Sheperd  v.  Tran- 
sit Co.,  180  Mo.,  loc.  cit  871,  87  8.  W.  1007; 
Dakan  v.  Chase  St  Son,  197  Mo.  267,  94  S.  W. 
944;  Weldon  T.  Railroad,  03  Mo.  App.  674, 
67  S.  W.  608.  Tbe  following  are  cases  where 
the  plaintiff  knew  tbe  danger,  and  so  testi- 
fied, yet  was  permitted  to  recover:  Burkard 
V.  Rope  Co.,  217  Mo.,  loc.  dt.  480,  117  S. 
W.  85;  Monahan  v.  Coal  Co.,  58  Mo.  App. 
73;  Buckner  v  Stockyards  Co.,  221  Mo.  700, 
120  8.  W.,  loc.  dt  769 ;  Conroy  v.  Ir<Mi  Works, 
62  Mo.  89.  Unless  the  only  conclusion  that 
can  be  drawn  from  the  tects  Is  that  there 
was  contributory  negligence,  tbe  question  is 
for  the  Jury.  So  stated  in  Campbell  v.  Rail- 
way, 175  Mo.  175,  75  S.  W.  86.  Tbe  latest 
case  In  this  state  to  which  my  attention  has 
been  called  which  discusses  contributory  neg- 
ligence and  the  law  applicable  thereto  is  the 
case  of  George  v.  Railroad,  225  Mo.  412,  125 
S.  W.  210,  where  It  Is  said:  "But  If  the  serv- 
ant Incurs  the  risks  of  place  and  machinery, 
which,  though  dangerous,  is  not  so  much  so 
as  to  threaten  Immediate  Injury,  or  where  It 
is  reasonable  to  supi>ose  tbat  it  may  be  safe- 
ly used  or  occupied  wlfb  great  skill  and  care, 
the  mere  knowledge  of  tbe  defects  on  the 
servant's  part  will  not  defeat  a  recovery. 
Negligence  on  tbe  i)art  of  tbe  servant  In  such 
cases  does  not  necessarily  arise  from  his 
knowledge  of  the  defect,  but  Is  a  question  of 
fact,  to  be  determined  by  the  Jury  from  such 
knowledge  and  all  other  facts  and  circum- 
stances shown  by  the  evidence."  After  a  care- 
ful reading  of  this  evidence  we  are  unable  to 
see  bow  any  disinterested,  fair-minded  man 
could  say  that  the  dangers  from  working 
about  the  mill  vrlthout  the  post  were  so  glar- 
ing and  obvious  tbat  a  reasonably  prudent 
person  would  not  attempt  to  work  thereat 
espedally  in  view  of  the  fact  that  numerous 
other  employes  had  for  years  worked  there 
under  the  same  conditions,  and  that,  too, 
without  sustalnliu;  any  Injury  on  account  of 
that  peril. 

There  la  still  another  reason  why  the  court 
should  not  have  declared  as  a  matter  of  law 
that  respondent  was  guilty  of  contributory 
n^llgence;  and  that  is,  when  respondent 
complained  of  the  absence  of  a  fixed  post  and 
of  the  use  of  the  device  furnished  by  appel- 
lants in  lieu  thereof,  be  was  told  by  Sturges 
tbat  others  worked  with  the  appliances  fur- 
nished, and  tha^  if  he  did  not  want  to  do  so. 
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he  could  Quit  In  Blgaby  t.  OU  Well  SuK>l7 
Co.,  115  Ho.  App.  822,  91  8.  W.,  loa  dt  467, 
It  IB  Bftid:  "  •  •  •  A  eerrant  has  a  right 
to  agree  to  me  Im^ements  which  are  aot  in 
perfect  order.  If  he  desires.  To  hold  otiier- 
wise  abridges  mmecessartly  the  freedom  of 
contract  On  the  other  hand,  oomts  should 
be  careful  about  presuming  that  a  servant 
accepts  a  particular  risk,  unless  the  conclu- 
sion iB  InerltaUe.  Whether  he  fre^  consent- 
ed to  the  risk  or  was  constrained  In  some 
manner,  such  as  a  fear  of  losing  emptoymmt, 
Is  a  qnestloa  for  the  Jury."  In  St^;thens  t. 
Hannibal  &  SL  JcuepL  Tty,  Co.,  96  Mo.  207, 
9  8.  W.  688;  9  Am.  8t  Rep.  8S6,  this  court 
said:  "It  Is  tuSA  In  many  cases  where  the 
servant  knowingly  Incuts  the  risk  of  defec- 
tive madiln^t  still,  If  not  so  defective  as 
to  threatUL  taimedlate  Injury,  It  Is  for  the 
Jury  to  determine  wheth«  there  was  negli- 
gence on  his  part"  In  that  case  ttm  follow- 
ing language  from  Thompson  on  Negligence 
(2d  Ed.)  97S,  Is  also  quoted  approvingly:  "If 
the  master  orders  the  servant  Into  a  situation 
of  danger,  and  he  obeys  and  Is  thereby  In- 
jured, tiie  law  wUl  not  deny  a  remedy  against 
the  master  on  tlie  ground  of  contributory  nes- 
ligence  unless  the  danger  vres  so  glaring  that 
no  prudent  man  would  have  entered  Into  It 
evm  where,  like  the  servant  he  was  not 
tlrely  free  to  choose.  There  may  be  cases 
where  the  servant  Is  ordered  to  do  a  partic- 
ular act  snd  the  ordra  Is  so  unreasonable 
and  the  act  80  manifestly  dangerous  that  the 
court  on  tiu»  evidence  should  declare  the  srav- 
ant  gnllty  of  negllgento  In  obeying  the  order 
of  the  mastw.  But  the  general  rule  Is  that 
the  question  Is  one  for  the  Jury.  It  cannot 
be  said  that  the  servant  and  master  are  on 
an  equal  footing,  even  where  they  have  equal 
knowledge  of  the  danger."  2  Thompson  on 
Negligence^  976.  "If  a  danger  is  not  so  abso- 
lute or  immlnat  that  Injury  must  almost 
necessarily  result  from  obedience  to  an  order, 
and  the  servant  ob^s  the  order  and  is  In- 
jured, the  mastw  will  not  afterwards  be  al- 
lovred  to  def^id  himself  on  the  ground  that 
the  servant  ought  not  to  have  obeyed  the 
order."  1  EAbatt  on  Master  &  Servant,  $ 
489,  p.  12U.  In  the  case  of  Blchmond  &  D. 
Railroad  Co.  v.  Norment  84  Ta.  172,  4  & 
G.  214,  10  Am.  St  Bep.  827,  It  Is  said:  "The 
third  Instruction  of  the  defendant  Is  to  the 
effect  that  an  employer  Is  released  from  all 
liability  for  negligence,  although  aware  of 
Its  continued  existence.  If  the  Injured  employe 
continued  to  work  for  him  after  he  knew  of 
the  negligent  and  dangerous  manner  In  which 
tbe  employer  allowed  his  business  to  be  con- 
ducted. It  was  palpably  Improper.  It  Is 
sanctioned  nether  by  reason,  justice,  nor  law. 
The  usual  and  legal  duty  of  every  employer 
Is  to  provide  all  means  and  appliances  rea- 
sonably necessary  for  the  safety  of  those  In 
his  employment  It  is  a  cruel,  an  nnhuman 
doctrine  that  the  employer,  though  he  is 
aware  that  his  own  negligence  to  furnish  the 
proper  safeguards  for  tbe  lives  and  limbs 


of  thoee  in  his  employment  pats  them  In  con- 
stant hazard  of  danger,  la  not  to  be  held  ac- 
countable to  those  eu^loyfis  who,  serving  him 
under  such  drcunutances,  are  injured  by  his 
n^llgent  acts  and  omissions,  If  the  Injured 
parties,  aft»  themselves  becoming  cognizant 
of  the  peril  occaatoned  by  their  employer's 
negligent  way  of  conducting  hia  business,  con- 
tinue In  his  emidoyment  and  receive  bis  pay, 
though  they  may  be  virtually  compelled  to 
remain  by  tbe  st^  necessity  of  earning  the 
daily  food  eesential  to  keep  away  starvation 
Itself." 

And  the  Indiana  Supreme  Court  has  direct- 
ly passed  upon  the  question.  In  Brasil  Block 
Coal  Co.  T.  Hoodlet  129  Ind.  827.  27  N.  E. 
741,  it  said,  in  dealing  with  the  contention 
that  the  plaintiff  assumed  tbe  riek:  "The 
complaint  avers  that  he  did  thlB  by  the  ex- 
press command  of  the  vu>eilant  But  It  may 
be  said  he  need  not  have  ob^ed  tbe  com- 
mand.  He  was  free  to  quit  the  services  and 
thus  avoid  the  danger,  and  that  by  volun- 
tarily ccmttnulng  In  the  service  and  obeying 
the  command  It  must  be  presumed  that  he 
consented  to  take  tbe  additional  risk.  While 
in  theory  tbe  employ^  whose  master  furnish- 
es appliances  whldi  both  know  are  defective 
Is  at  liberty  to  quit  the  services  and  refuse 
to  be  subjected  to  tbe  enhanced  danger,  we 
cannot  close  our  eyes  to  the  fact  that  tbe  ne- 
cessities tend  strongly  to  deiH-lve  the  employ^ 
of  that  theoretI<»I  independence  and  freedom 
of  action.  While  the  service  cannot  be  com- 
pulsory In  the  sense  that  the  employfi  can 
be  compelled  to  woA  against  his  will,  yet 
the  very  nature  of  the  relation  existing  be- 
tween the  parties  carries  with  It  the  irresisti- 
ble interenoe  of  dependence  upon  the  one 
side." 

The  same  doctrine  Is  declared  by  the  Su- 
preme Court  of  North  Carolina  In  the  case 
of  Mascm  v.  Rlchnumd  ft  D.  BaUroad.  Ill 
N.  a4S2,16&a698,18L.B.A.  84S,  32 
Am.  St  Rep.  814,  where  a  brakeman  bad 
been  Injured  In  obeyii^  an  orAet  of  his  cou- 
ductor,  wbieh  vtolated  a  mie  of  tbe  d^end- 
ant  company.  The  court  said:  "If  the  aerv- 
ant  acts  upon  a  well-grounded  fear  of  losing 
his  place,  the  reason  of  tbe  rule  would  be 
met  and  he  should  be  declared  free  ftom 
culpabillt7t  unless  plaintiff  recklessly  expos- 
ed himself  to  manifest  peril,  or  chose  to  sub- 
ject himself  to  danger  when  another  safe 
mode  of  discliarglng  his  duty  was  open  to 
him." 

Judge  Holmes  of  the  United  States  Su- 
preme Court  expressed  a  like  opinion  while 
upon  the  Massachusetts  Supreme  Bench  in 
Mellor  v.  Merchants*  Mfg.  Co.,  IGO  Mass.  362. 
23  N.  E.  100,  6  L.  R.  A.  702,  where  he  says: 
"It  may  be  that  a  case  like  Thomas  v.  Quar- 
termalne  comes  v^  near  tbe  line,  because, 
if  the  servant  is  acting  within  tbe  scope  of 
his  regular  employment  or  in  obedience  to 
^>eclal  orders,  tbe  fear  of  losing  his  place 
may  take  away  bis  choice  so  far  that  he  can- 
not be  said  freely  to  take  risk  upon  hlmsdf.** 
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WbUe  tbe  re^ondent  was  not  by  direct 
words  ordered  to  continue  in  the  perform- 
ance of  his  duties  in  the  absence  of  tlie  post, 
yet  tbe  language  of  Starges  addressed  to  him 
when  he  complained  that  he  thought  it  dan- 
gerous to  work  as  a  catcher  without  the 
post  was  more  emphatic  than  if  he  had  so 
ordered  respondent  to  continue  his  work. 
In  substance  he  told  the  reapondrait  that 
others  worked  there  without  the  post,  and. 
If  he  did  not  wish  to  do  so,  he  knew  what  he 
could  do.  That  language,  of  course,  meant 
that  respondent  must  either  continue  his 
work  without  the  post  or  he  would  have  to 
throw  op  his  Job.  Now,  If  we  apply  the 
rule  before  stated,  which  Is  so  well  settled  In 
this  state  and  elsewhere,  we  must  hold  that 
respondent  did  not  Toluntaril;  assume  the 
perils  caused  by  the  absence  of  the  post,  and 
tliat  his  conduct  In  remaining  at  his  post  of 
duty  under  the  circumstances  detailed  in 
evidence  was  not  such  as  to  have  warranted 
the  trial  court  In  declaring  as  a  matter  of 
law  that  he  was  guilty  of  such  contributory 
negligence  as  would  bar  his  right  of  recov- 
ery. Under  the  evidence  disclosed  by  this 
record,  the  court  should  have  submitted,  un- 
der proper  Instructions,  the  question  of  con- 
tributory n^ligence  to  the  Jury.  Because 
of  the  errors  before  mentioned,  we  are  clear- 
ly of  the  opinion  that  the  action  of  the  cir- 
cuit court  In  giving  the  peremptory  Instruc- 
tion on  behalf  of  the  appellant  company  was 
reversible  error,  and  for  that  reason  that 
court  properly  sustained  respondent's  motion 
for  a  new  trial. 

4.  It  is  finally  insisted  by  counsel  for  ap- 
pellant Sturges  that  the  action  of  the  trial 
court  in  giving  the  peremptory  Instruction  in 
his  behalf  was  proper,  even  though  it  should 
be  conceded  or  held  that  said  action  of  the 
court  was  erroneous  in  so  far  as  It  related  to 
the  appellant  company,  and  for  that  reason 
the  subsequent  action  of  tbe  court  in  grant- 
ing a  new  trial  as  to  him  was  erroneous. 
This  Insistence  Is  predicated  npon  tbe  con- 
tention that  he  was  an  employ^  and  foreman 
of  the  appellant  company,  having  had  chai^ 
of  the  milling  deportment,  and  that  the  evi- 
dence falls  to  show  that  he  was  guilty  of 
any  positive  wrong  or  malfeasance  toward 
respondent  If  that  contention  Is  true,  then 
clearly  Sturges  would  not  be  liable  to  re- 
spondent, for  the  law  Is  well  settled  In  this 
state  that  tbe  foreman  is  not  liable  in  dam- 
ages for  personal  Injuries  sustained  by  a 
servant  of  the  master  In  consequence  of  the 
foreman's  nonfeasance  or  mere  neglect  of 
duty.  McOlnnls  t.  Railway  Co.,  200  Mo. 
347.  «8  S,  W.  590,  »  L.  E.  A.  (N.  S.)  880,  118 
Am.  St  Rep.  661;  Harrlman  v.  Stowe.  57 
flfo.  93;  Edge  v.  Klectric  Co.,  206  Mo.  471. 


104  S.  W.  80.  The  dliBculty  with  this  con- 
tention of  appellant  Sturges  is  the  evidence 
not  only  tends  to  show  that  he  was  guilty  of 
misfeasance  toward  respondent,  but  also  that 
he  was  an  Independent  contractor  in  manu- 
facturing tbe  iron  bars  mentioned  in  the  evi- 
dence, and  that  in  consequence  of  Us  neg- 
ligence, respondent  sustained  the  injuries 
comj^alned  of.  We  will  discuss  this  phase 
of  the  case  under  three  subdivisions:  First 
There  ■  was  evidence  Introduced  which  tend- 
ed to  show  that  Sturgea  ordered  r^poudent 
to  perform  his  duties  as  catcher  or  quit  his 
Job,  when  informed  of  the  existence  of  the 
peril  caused  by  the  absence  of  the  protect- 
ing post,  mentioned  In  the  evidence.  So 
ordering  respondent  Into  such  a  place  of  dan- 
ger, if  it  was  a  dangerous  place,  was  a  posi- 
tive wrong  or  misfeasance  on  the  part  of 
Sturges,  even  though  it  be  conceded  that  he 
was  not  an  indQ>endent  contractor,  but  sim- 
ply an  employ^  representing  the  ai^peUant 
company  in  the  mill  department.  For  that 
wrong,  If  wrong  it  was,  he  Is  Jointly  liable 
with  the  company  to  respondent  for  the  in- 
juries sustained  by  him  in  consequence 
thereof.  Harrlman  v.  Stowe,  supra;  Edge 
V.  Electric  Co.,  supra;  McGinnls  v.  Railway 
Oo..  supra.  Second.  If  Sturges  was  an  inde- 
pendent contractor,  manufacturing  the  bars 
mentioned,  as  there  was  evidence  tending  to 
show,  then  he  would  be  liable  to  respondent 
if  the  Jury  should  find  ttiat  it  was  true,  as 
the  evidence  further  tended  to  prove,  that 
the  plies  of  iron  of  which  tbe  billets  were 
made  were  negligently  constructed.  Third. 
If  Sturges  was  such  Independent  contractor, 
and  that  he  negligently  failed  to  trim  the 
ends  of  the  bars  when  needed,  as  there  was 
evidence  tending  to  show,  and  that  in  conse- 
quence thereof  the  bar  which  injured  re- 
spondent caught  in  the  rollers,  and  In  con- 
sequence thereof  he  was  injured,  then  he 
would  be  liable  In  this  cause.  This  would 
be  true  whether  the  shears  were  out  of  or- 
der or  not,  for  tbe  reason  that  he  had  no 
right  to  run  a  bar  In  that  condition  through 
the  rollers,  and  that  was  true  whether  the 
shears  were  out  of  order  or  not.  In  passing 
It  might  be  well  to  state  that  If  Sturges  was 
an  IndependCTt  contractor,  as  contended  by 
appellant  company,  then  it  would  not  be  lia- 
ble to  respondent  for  any  Injuries  sustained 
by  him  In  consequence  of  the  fact?  mention- 
ed In  subdivisions  2  and  3.  for  the  reason  that 
they  were  caused  by  acts  over  which  the 
company  had  no  control.  We  nre  therefore 
of  the  opinion  that  the  court  properly  grant- 
ed a  new  trial  as  to  Sturges  also. 

For  the  foregoing  reason,  the  Judgment 
should  be  and  the  same  Is  hereby  affirmed. 
All  concur. 
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OOBBT       MISSOURI  ft  E;  TBLS- 
PHONB  CO. 

(Snpzeme  Gonrt  of  Misaoari.    Not.  12,  1910- 
Rebearing  Denied  Dec.  17,  1910.) 

1.  Masteb  and  Sebtant      101,  102*)— Mab- 

TEB'a  LlABILITT  FOB  InjUBIEB  TO  SEBTANT 

—  Plaob  fob  Wobk  —  Case  Requibkd  bt 

MaBTSB— TEUPHONB  COHFAKT. 

There  iB  no  exception  to  the  mle  requiring 
a  master  to  fumiah  a  reasonably  safe  place  Id 
which  to  labor  in  favor  of  telephone  compa- 
nies. 

[EM.  Note.— For  other  caaes,  aee  Blaster  and 
Servant.  Dec  Dig.  {{  101.  102.*] 

2.  HAsran  ahd  Sebtakt  ({>  101.  102*)— Mas- 
ter's LlABIXJTT  FOB  INJUBLU  TO  SBVAUT 

-Places  fob  Wobk— Enowiadoi  bt  Mas- 

TEBOF  DEFBOTS. 

Where  the  serrant's  knowledge  of  danger  is 
better  tlian  that  of  his  master's,  and  hla  dnties 
are  dangerous,  depending  solely  npon  his  care, 
the  master  is  not  liable  for  injuries  sustained 
by  the  servant  because  of  such  dangers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8§  135,  171,  178,  179,  180- 
184;  Dec.  Dig.  H  101,  102.*] 

8.  Master  akd  Sebvaht  107*)— Master's 
IdABiLiTT— Places  for  Work— Rspaibb. 
Where  a  servant  is  engaged  to  repair  and 
make  a  place  safe,  and  he  is  in  control  and  has 
been  engaged  because  of  his  superior  knowl- 
edge, the  master  ia  not  liable  for  Injuries  re- 
ceived, becanse  of  defeeta  in  the  place  pro- 
vided for  him  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  H  100-202,  21%  254,  255; 
Dee.  Dig.  1 107.*] 

4.  Mabtbb  ahd  Sebtaitt  (I  278*)— Mastes's 
LiABiLiTT  —  AcnoHB  —  Servant  Not  Vice 
Principal. 

Id  an  action  by  a  lineman  who  was  injured 
by  the  Ml  of  a  post  which  he  climbed  while  in 
the  master's  service,  evidence  held  to  show  that 
anch  servant  was  not  in  control  of  the  work, 
but  was  nndw  the  direction  of  the  foreman. 

[Ed.  Note.— For  otlier  cases,  see  Msster  and 
Servant,  Dea  Dig.  f  278.*] 

5.  Mastbb  and  Servant  (g  190*)— Mastbb's 

Liabiutt— Place  to  Wobk— iKBTBUonon 

OF  Court— Duty  to  Make. 

When  a  master  has  servants  who  are  la- 
boring UDder  a  foiemaD  or  vice  principal  of 
the  master.  It  Is  the  master's  duty  to  m^ke  in- 
spection to  see  that  such  servants  have  a  safe 
place  to  work;  thus,  where  a  lineman  was  un- 
der a  foreman  and  was  tearing  down  defective 
poles,  which  the  foreman  Inspeieted,  the  master 
was  liable  for  Injuries  Incurred  by  such  linemao 
by  the  fall  of  a  pole,  through  the  failnze  of  the 
foreman  to  properly  inspect  it 

[Ed.  Note.— For  other  'cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  449-474;  Dec.  Dig.  i 
190.*] 

6.  Mastbb  and  Sebvant  (|  278*)— Masivb'b 
LiABiLiTT— Actions  —  Etidbro  —  Cubiou 
wrrH  Rkqabd  to  Inspection. 

In  an  action  by  a  lineman  against  a  tele- 
phone company  for  injuries  by  the  fall  of  a  de- 
fective pole,  evidence  held  to  show  no  custom 
tbat  the  Hoemen  were  to  do  their  own  inspecdon 
of  the  poles,  thereby  relieving  the  msster  of 
those  duties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  27a*] 


7.  Mastbb  and  Sebvant  (|  234*>— Master's 
LiABrLiTT  —  Contbibutobt  Neolioshob  or 
lEi  Skbvan^-Kkowucdox  op  Danobb. 

A  liDemstt  can  ncover  from  a  telepbime 
company,  which  Is  his  master,  for  injaHes  re- 
ceived because  of  the  defective  condition  of  a 
pole,  unless  it  was  of  such  a  glatiug  character 
as  to  thretfen  Uomlnent  danger,  erven  tboagb.  ths 
lineman  knew  that  the  pole  was  deCectiTa. 

[Ed.  Note.— BV>r  ottier  cases,  see  Mastn  and 
Servant  Cent  Dig.  U  684-686^  706-709;  Dee. 
Dig.  I  534.*1 

8.  Dahaoes  Q  169*)— Pi&kDiNa— Loss  or 
Eabmings— Petition. 

Where  a  petition  sets  out  facts  sbowing 
that  the  plaintiff  has  lost  and  will  necessarily 
continue  to  lose  his  former  earnings  because  of 
an  injury,  and  then  asks  damages  In  specified 
amounts  for  personal  injuries,  and  for  doctor 
bills,  etc.  and  closes  with  a  prajrer  for  a  defi- 
nite sum  of  damages,  which  is  the  sum  of  the 

EenoDal  injuries  and  doctor  bills,  damages  may 
e  recovered  for  loss  of  eamlng  power. 
fEd.  Note.- For  other  cases,  see  Damages^ 
Cent.  Dig.  Sfi  429-453 ;  Dec  Dig.  {  159.*] 

9.  Appeal  and  Ebbor  (|  926*)— Evidence 
Pbesuuptions. 

In  an  action  against  a  telephone  company 
by  a  lineman  for  injuries  sustained  through  the 
(ailing  of  a  defective  pole,  the  defendant's  fore- 
man was  placed  upon  the  witness  stand,  and 
gave  testimony  tending  to  fully  support  the 
theory  of  the  defense.  Plaintiff's  counsel  then 
made  an  offer  of  proof  in  the  presence  of  the 
jury  to  show  that  defendant's  foreman  had  said 
to  the  Injured  man  shortly  after  the  accident 
that,  "if  I  was  not  in  the  employ  of  this  Cora- 
pa  ny,  I  could  show.yoa  bow  to  help  yourself." 
aeld,  that  this  offer  of  proof  should  be  pre- 
sumed on  appeal  to  have  been  made  for  the 
proper  purpose  of  discrediting  the  witness,  and 
not  for  the  purpose  of  prejudicing  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  926.*] 

10.  Appeal  and  Error  (|  1047*)— Review- 
Harulesb  Error — Offer  of  Proof  in  the 
Presence  of  the  Jubt. 

Where  the  trial  court  sustains  the  defend- 
ant's objection  to  an  offer  of  proof  made  before 
the  jury,  and  excludes  the  testimony,  such  an 
(riSfer,  if  error,  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Aweal  and 
Error,  Dec  Dig.  I  1047.«] 

11.  Trial  (8  260*)— Refusal  or  IiraiBucrioNs 

Covered  bt  Others. 

It  ia  not  error  for  a  trial  court  to  refuse 
Instructions  requested,  where  they  are  covered 
by  instructions  already  given. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  IS  651-669;  Dec  Dig.  S  280.*] 

12.  Damaqbs  (I  182*)— Measure  of  Davaobs 
— Pbbhahbnt  Irjubibs— Excessivb  Daka- 
obs. 

Where,  an  employ^,  tiirongh  the  negligence 
of  the  master,  received  an  injury  which  broke 
the  lower  part  of  his  spine  and  paralysed  him 
from  the  hips  down,  making  him  wholly  de- 
pendent and  helpless,  besides  destroying  his 
health  and  vigor,  $22,500  is  not  sn  ezcesdve 
measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  II  178,  872-386;  Dec  Dig.  |  ]3l*I 

Lamm,  P.  J.,  and  Graves,  J.,  dissenting. 

Id  Banc  Appeal  from  Circuit  Court 
Clay  County;  Francis  H.  Trimble.  Judge. 

Action  by  Perry  Eugene  Corby  against  the 
Missouri   &  Kansas  Telephone  Company. 


■Far  otber  cases      ume  topic  mod  seoUon  NUlf  BER  la  Dm.  Dig.  t  Am.  Dig.  Key  No.  Ssrics  *  Rep'r  IndszM 
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From  a  Judgment  for  plalntlfl,  defendant  ap- 
peals. Affirmed. 

Qleed,  Hunt,  Palmer  &  Gleed,  for  appel- 
lant Boyle,  Guthrie,  Howell  &  Smith  (Jo- 
BC!ph  F.  Brooks,  of  counsel),  for  respondent 

WOOPSOK,  X  ^la  cause  tasTlng  been 
transferred  to  ctmrt  In  banc,  upon  tbe  dis- 
sent of  two  of  tbe  Judges,  was  there  rear- 
gued, and  after  due  consideration  tbe  opin- 
ion of  WOODSON,  X,  hereto  attached,  hand- 
ed down  in  Division  No.  1,  was  adopted  bj 
ttie  court  as  the  opinion  thereof. 

The  Judgment  Is  afflrmed;  YALLIANT,  C. 
X,  and  GAlfTT  and  KBNNISH,  JJ.,  con- 
curring, LAliM  and  OBAVBS.  JX,  dissen^ 
lug,  and  BURGESS,  X,  not  sitting. 

Statemoit 

WOODSON,  J.  This  suit  was  begun  b7 
tbe  plaintur  against  the  defendant  In  tbe  cir- 
cuit court  of  Jadtson  county,  to  recover 
(30,000  as  damages  for  personal  injuries 
sustained  by  blm  through  the  alleged  negli- 
gence of  the  company  while  he  was  assisting 
in  tearing  down  an  old  and  rebuilding  a 
new  telephone  plant  in  the  city  of  Fort  Scott 
Ean.,  on  the  5th  day  of  December,  190B. 

It  is  necessary,  in  order  to  understand 
some  of  the  legal  questions  presented  by  this 
record,  to  set  out  the  petition  upon  which 
tbe  cause  was  tried.  It  reads  as  follows 
(formal  parts  omitted): 

"PlalntiflT  says  that  tbe  defendant  is  now, 
and  was  at  all  the  times  hereinafter  com- 
plained of,  a  corporation  dnly  organized  and 
existing  according  to  law,  and  engaged  in  tbe 
business  of  operating  (Did  maintaining  a 
system  of  lines  of  telephone  in  tbe  states  of 
Missouri,  Kansas,  and  elsewhere.  As  a  part 
of  Its  said  system  and  lines  it  does  now,  and 
did  at  all  tbe  times  'herein  complained  of, 
operate  telephone  lines  in  the  city  of  Fort 
Scott  in  the  state  of  Kansas.  As  a  part  of 
said  system  at  Fort  Scott  its  telephone  wires 
are  and  were  at  all  the  times  herein  com- 
plained of  strung  on  wooden  poles.  On  or 
about  December  5,  190G,  plaintiff  was  in  tbe 
employ  of  tbe  defendant  In  tbe  capacity  of  a 
lineman,  and  in  the  performance  of  bis  du- 
ties as  such  lineman  he  was  directed  by  de- 
fendant and  It  was  necessary  as  a  part  of 
his  duties  as  such  employ^  of  defendant  to 
climb  upon  a  wooden  pole  then  being  used, 
maintained,  and  controlled  by  and  for  the 
defendant  for  tbe  purpose  of  performing 
certain  work  for  the  defendant  thereon. 
While  be  was  on  said  pole,  and  at  a  height 
thereon  of  about  20  feet  from  tbe  ground, 
said  pole  broke  and  fell  because  of  its  rot- 
ten, weak,  and  defective  condition,  thereby 
causing  plaintiff  to  fall  to  the  ground  and 
pavement  below  and  inflicting  npon  him 
great  and  lasting  Injuries.  As  the  reenlt  of 
said  fall,  his  sacrum  and  coccyx  were  broken, 
fractured,  bruised,  and  Injured,  and  plain- 
tiff was  injured  and  bruised  in  all  parts  of 
his  body,  head,  and  limbs,  and  be  received  a 


severe  shock  and  concussion  to  his  spine, 
spinal  cord,  and  brain,  his  abdominal  walls 
were  ruptured,  bruised,  and  broken,  and  the^ 
organs  of  his  body  were  wounded,  shotted,' 
and  Injured;  As  the  result  of  said  Injuries 
plaintiff  has  suffered  from  dizziness,  numb- 
ness, and  vertigo,  and  he  has  permanenUy 
lost  the  control  and  use  of  his  legs  and  the 
same  have  been  paralyzed,  and  his  organs 
refuse  and  will  always  refuse  to  perform 
their  functions.  His  eyes  were  and  will  cour 
tinue  to  be  affected  by  said  Injuries,  and  his 
eyesight  has  been  and  will  continue  to  be 
greatly  Impaired  thereby.  As  the  result  of 
said  Injuries,  plaintiff  has  suffered  and  will 
always  continue  to  suffer  great  bodily  pain 
and  mental  anguish,  to  his  damage  In  the 
sum  of  thirty-five  thousand  ($35,000)  doliara 
As  the  result  of  said  injuries,  plaintiff  has 
Incurred  and  will  Incur  great  expenses  for 
medicines,  nursing,  and  medical  attention 
In  the  sum  of  one  thousand  dollars  ($1,000). 
Prior  to  said  Injuries  plaintiff  was  about 
twenty-seven  years  of  age  and  possessed  of 
full  strength  and  vigor,  and  prior  to  tliat 
time  he  was  earning  about  three  dollars  per 
day,  and  but  for  such  Injuries  would  have 
continued  to  earn  that  amount  or  more  than 
that  amount  As  tbe  result  of  said  injuries 
his  ability  to  earn  a  livelihood  has  been  lost 
or  greatly  Impaired,  and  be  has  lost  and  will 
continue  to  lose  his  time  from  bis  work  and 
bis  earnings  as  a  result  thereof.  Plaintiff 
says  that  bis  Injuries  resulted  directly  from 
the  negligence  of  the  defendant  In  this,  to 
wit,  that  the  defendant  negligently  ordered 
the  plaintiff  to  go  upon  said  pole  when  de- 
fendant knew  or  by  the  exercise  of  due  care 
should  have  known  that  said  pole  was  rot- 
ten, weak,  and  defective  as  It  was,  In  time, 
by  tbe  exercise  of  due  care,  to  have  repaired 
or  replaced  said  pole  before  directing  or  per- 
mitting plaintiff  to  use  the  same  in  the  per- 
formance of  his  duties,  and  defendant  n^- 
llgently  failed  to  properly  Inspect  said  pole 
to  ascertain  its  defective  condition,  and  neg- 
ligently failed  to  warn  plaintiff  that  the 
same  was  as  it  was,  rotten,  weak,  and  de- 
fective. Wherefore,  plaintiff  prays  Judgment 
against  said  defendant  In  the  sum  of  tblr- 
ty-stx  thousand  dollars  (|36,000),  and  costs 
of  suit" 

The  answer  consisted,  first,  of  a  general 
denial;  second,  a  plea  of  contributory  neg- 
ligence; and,  third,  a  plea  of  assumption  of 
risk  upon  tbe  part  of  tbe  plaintiff.  Tbe  re- 
ply was  a  general  denial  of  the  new  matter 
stated  in  the  answer. 

Upon  the  application  of  the  defendant  the 
venue  of  the  case  was  changed  to  the  circuit 
conrt  of  Clay  county,  where  a  trial  was  had 
which  resulted  In  a  Judgment  for  tbe 
plaintiff  for  tbe  sum  of  $22,500.  From  this 
Judgment  the  defendant  appealed  to  this 
court. 

At  the  time  complained  of  tbe  defendant 
was  a  corporation  engaged  in  the  construc- 
tion, management  and  operation  of  a  system 
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ot  telephone  lines  througli  tbe  states  at  Mis- 
souri, Kansas,  and  elsewhere.  On  Decem- 
ber 5,  1900)  defendant,  among  other  things, 
'was  engaged  In  tearing  down  an  old  tele- 
phone plant  It  had  purchased.  In  the  dty  of 
Fort  Scott,  Kan.,  and  was  constructing  In  Hen 
thereof  a  new  plant  All  of  this  work  was 
being  done  under  the  snpervlslon  and  con- 
trol of  one  M.  D.  Cralglow.  There  were  ser- 
eral  subforemen  under  lilm  who  had  charge 
and  supervision  of  the  various  bran<Aes  of 
the  work,  among  whom  was  one  Louis  But- 
ler, who  had  charge  of  the  work  of  tearing 
down  the  old  lines.  This  work  consisted  of 
climbing  the  old  poles,  cutting  the  old'wlres 
from  the  poles  and  cross  arms,  taking  from 
the  poles  the  old  cross  arms,  and  tearing 
down  all  old  and  defective  and  rotten  poles. 
The  plaintiff  and  some  three  or  four  other 
men  constituted  Butler's  gang,  called  line- 
men, and  were  engaged  In  dismantling  this 
old  plant  at  the  time  the  Injury  complained 
of  occurred.  The  plalntUTs  evidence  tended 
to  show  that  there  was  a  large  number  of 
defective  poles,  and  that  Butler  went  In  ad- 
vance of  the  linemen,  Inspected  the  poles, 
and  marked  out  the  work  the  linemen  were 
to  do,  and  told  them  what  poles  to  climb 
and  wliat  work  was  to  be  done  on  each;  that 
Butler  inq^ected  the  poles  by  dltFerent  means, 
frequently  in  the  presence  of  the  linemen, 
and  when  <me  was  found  to  be  defective  and 
dangerous,  be  would  point  it  out  and  notify 
the  linonan  of  that  fact,  but  did  not  noti^ 
or  point  out  to  plaintiff  the  decayed  and 
dangerous  condition  of  the  pole  on  which  be 
was  Injured;  that  plaintiff  bad  no  knowl- 
edge whether  the  pole  had  been  inspected  or 
not  before  be  was  Injured,  but  supposed 
from  Butler's  previous  conduct  in  Uiat  re- 
gard that  it  bad  been;  that  BuU«  was 
present  when  plaintiff  climbed  this  pole  and 
handed  him  a  handax  with  which  to  do  some 
work  which  was  required  to  be  done  at  the 
top  of  the  pole;  that  plaintiff  and  the  oth- 
er linemen  relied  upon  Butler's  inspection  of 
the  poles  and  made  no  examination  for  them- 
selves  beyond  a  mere  casual  observation  of 
their  exterior  appearance;  that  the  pole  on 
which  plaintiff  was  Injured  was  a  trolley 
pole  belonging  to  the  street  railway  compa- 
ny, on  wbl<A  defendant  had  atrui^  some  of 
its  wires;  tiiat  ttie  plaintiff  and  the  gang 
wltta  which  be  was  woi^Ing  were  Instructed 
to  cut  and  remove  the  defendants  wires 
from  said  trolley  pole,  and  In  pursuance  to 
those  ot&ets  the  plaintiff  ascended  the  pole 
and  cut  all  the  wires,  except  those  leading 
east  from  It;  that  when  said  wires  were 
cut  the  pole  with  the  plaintiff,  and  he 
was  tiieret^  seriously  injured.  After  the 
pole  f^,  an  lnvestlgati<«i  showed  that  It 
was  decayed  and  rotten  at  the  base,  unable 
to  stand  alon^  and  was  maintained  In  Its 
upright  position  by  means  of  tbe  irires  at 
tached  thereto,  and  that  when  they  were  cut 
tbe  pole  fell  with  tbe  plaintiff.  The  decayed 
jwrtlon  of  the  pole  was  obscured  trom  cas- 


nal  observation  by  the  eartli,  but  that  con- 
dition could  have  been  easily  and  readily 
discovered  by  several  means,  nam^y,  by 
placing  a  "pld.  pole"  up  against  the  top  of  tbe 
trolley  pole  and  brushing  it  ba<±  and  forth, 
by  digging  the  earth  from  tbe  base  of  the 
pole,  wblcb  would  have  exposed  tbe  decayed 
condition,  by  chopping  into  the  base  of  the 
pole  with  an  ax  or  other  sharp  Instrument. 
All  of  these  means  of  inspection  wore  present 
and  could  have  bem  used.  Tbe  plaintiff 
had  no  knowledge  of  tbe  decayed  and  dan- 
gerous condition  of  the  trolley  pole  wh^ 
he  climbed  It;  nor  was  be  notified  of  Its 
dangerous  condition'  by  Butler,  or  by  any 
one  else.  These  facts  were  testified  to  by 
several  witnesses. 

The  evidence  showed  that  at  the  time  of 
tbe  injury  the  plaintiff  was  a  strong,  vigor- 
ous young  man  27  years  of  age,  was  an  ex- 
perienced lineman,  and  was  receiving  f3  for 
his  labor.  He  received  divers  Internal  and 
external  injuries  of  a  very  serious  character, 
he  suffered  Intense  mental  anguish  and  phy- 
sical pain,  and  it  is  not  denied  but  what 
his  injuries  are  permanent,  and  he  Is  hope- 
lessly paralyzed  from  his  hips  down,  and 
will  never  be  able  to  care  for  himself  or 
ev^  earn  a  livelihood. 

The  evidence  introduced  on  the  part  of  the 
defendant  tended  to  show  that  plaintiff  had 
worked  as  a  lineman  for  four  years  prior  to 
entering  defendant's  employment,  and  daring 
tbe  last  two  years  thereof  had  received  tiie 
wages  usually  paid  to  a  flrst-dass  lineman; 
that  for  six  months  of  that  time  he  had  heeai 
a  foreman  of  a  lineman  gang,  and  repreaent* 
ed  himself  to  defendant  as  being  a  flrst-dass 
lineman ;  that  Butler  and  all  other  for^en 
and  their  gangs  of  men  "in  town,  and  tbe 
whole  work,  was  done  under  a  foreman 
named  Cralglow" ;  that  before  the  plaintiff 
dimbed  the  trolley  pole,  he  made  no  Inspec- 
tion or  otherwise  tested  it  to  ascertain 
whether  or  not  It  was  in  a  sound  and  safe 
condition ;  that  It  requires  no  special  knowl- 
edge  to  make  such  tests ;  the  modes  are  aim- 
pie.  Where  the  ^cay  is  a  few  indies  be- 
low tbe  ground,  it  may  be  discovered  by 
grasping  the  pole  wltb  the  hands  and  shak- 
ing, kl<^ing  it  at  the  base,  putting  pick  poles 
against  It  and  pushing  it  with  them,  climb- 
ing up  tbe  pole  a  few  feet  and  then  shaking 
it,  and  by  digging  about  tbe  base  of  tbe  pole 
wltb  a  shovel  or  bands x. 

Plaintiff  testified  as  follows  upon  this  sub- 
ject: "Q.  Does  it  require  any  special  Alll 
or  knowledge  to  make  'these  tests  to  a8cer> 
tain  whether  or  not  tbe  pole  is  sound?  A. 
WeU,  I  cannot  say  that  U  does.  Q.  Yon  as  a 
lineman  conld  make  those  tests  to  detormiiw 
whether  a  pcrte  was  sound  or  not,  Juat  «s 
well  as  a  foreman;  A.  i  could  If  I  was  In- 
Btmctad  to  do  so.  Q.  Ton  were  not  u  com- 
petmt  to  detemdne  that  question  as  tbe  fore- 
man would  be?  A.  Provided  I  was  Inatmct- 
ed.  Q.  When  did  you  first  learn,  JadE,  bow 
to  make  those  tests?  A.  That  ts  about  tba 
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first  tblDg  a  lineman  learna.  They  drill  yon 
on  that.  Q.  Well  you  knew  tbe  different 
methods  of  testing  poles?  A.  I  have  answer- 
ed that;  yes,  sir.  Q.  Did  you  use  any  of 
those  methods  in  ascertaining  whether  that 
was  a  safe  i>ole  or  not?  A.  I  was  not  order- 
ed to  do  80.  Q.  Answer  that  qnestlon,  yes 
or  no.  A.  No ;  I  did  not.  Q.  Was  there  any- 
thing that  Mr.  Butler  conld  have  done  that 
you  could  not  have  done?  A.  No,  air.  Q. 
You  could  have  ascertained  It  Jnst  as  well  as 
Mr.  Butler?   A.  Yes,  sir." 

The  testimony  of  defendant  also  tended  to 
show  that  it  was  not  the  custom  of  defend- 
ant company  or  of  telephone  companies  gen- 
erally to  have  the  poles  Inspected  for  the  line- 
men,  but  on  the  contrary,  It  was  the  custom 
for  the  linemen  to  test  poles  for  themselves. 

Tbe  evidence  of  plaintiff  In  rebuttal  tended 
to  tontradlct  the  evidence  Introduced  by  the 
defendant  bearing  tipon  all  of  tbe  material 
Issues  Joined. 

The  court,  at  the  request  of  the  plaintiff, 
-over  the  objections  of  the  defendant.  In- 
fltructed  the  Jury  as  follows: 

"(1)  The  Jury  are  instructed  that  even 
though  yon  may  believe  from  the  evidence 
that  the  plaintiff  luiew,  or  by  tbe  exercise 
-of  ordinary  care  could  have  known,  that  tbe 
position  he  was  wotking  In  at  the  time  he 
claims  to  have  been  injured  was  not  a  safe 
one,  yet  thla  does  not  and  should  not  defeat 
his  recovery  in  this  case,  if  you  further  find 
and  believe  from  the  evidence  that  he  was 
n^ligeutly  permitted  to  go  In^o  this  position 
hy  the  defendant's  representatives  in  charge 
of  plaintiff,  and  that  the  danger.  If  any,  was 
not  of  Budi  a  glaring  and  dangerous  nature 
as  to  threaten  Immediate  Ipjazy  In  case  he 
did  such  work. 

"(2)  If  you  find  from  the  evidence  that  at 
the  time  plaintiff  claims  to  be  injured,  he 
was  in  the  employ  of  the  defendant,  and  that 
while  he  was  In  tbe  performance  of  his  du- 
ties as  such  employ^,  he  fell  with  or  from  the 
pole  referred  to  in  the  testimony  because  of 
the  unsafe  and  defective  condition  of  such 
pole  (if  It  was  unsafe  and  defective),  and  was 
injured  thereby ;  and  that  plaintiff  went  up- 
on such  pole  In  the  course  of  his  employment 
<lf  any)  by  tbe  defendant  pursuant  to  an  or- 
der or  direction  of  a  foreman  of  the  defend- 
ant; and  that  such  foreman  in  giving  plain- 
tiff such  order  or  dlrectimi  (If  any)  had  au- 
thority from  the  defendant  to  direct  and 
order  the  plaintiff  to  go  upon  said  pole  as  a 
part  of  his  duties  as  such  employ^ ;  and  that 
at  the  time  of  such  order  or  direction  (if 
any),  tbe  condition  of  such  pole  was  known, 
or  by  tbe  exer<Aa»  of  ordinary  care  could 
have  been  known,  to  the  defendant,  then  your 
verdict  must  be  for  tbe  plaintiff,  provided 
you  fnrtber  believe  that  the  plaintiff  was  In 
the  exercise  of  ordinary  care  at  that  time. 

"(3)  By  the  term,  'ordinary  care,'  as  used 
In  these  Instructions,  Is  meant  such  care  as 
would  have  been  used  by  an  ordinarily  pru- 
'dent  person  under  the  same  and  similar  cir- 


cumstances. N^llgence  Is  tbe  teUure  to  use 

ordinary  care. 

"(4)  The  court  Instructs  the  Jury  that  they 
must  disregard  and  pay  no  attention  what- 
ever to  any  alleged  conversation  in  Mr.  Mc- 
Cardle's  office  on  Sunday  prior  to  the  com- 
mencement of  this  suit,  between  Tippen  and 
Crelghton,  as  there  was  no  evidence  Intro- 
duced on  the  part  of  the  plaintiff  either  to 
prove  said  conversation  or  In  rebuttal  of  any 
testimony  In  this  case. 

"(5)  The  court  instructs  the  Jury  that  if 
you  find  under  the  law  and  tbe  evidence  for 
the  plaintiff,  then  and  In  that  event  you  can- 
not allow  plaintiff  anything  for  expenses, 
nurse  hire,  medicine,  or  medical  attention,  as 
there  has  been  no  evidence  given  covering 
those  Items  as  set  forth  in  the  petition. 

"(6)  The  court  instructs  the  jury  that  if, 
under  the  evidence  and  Instructions  of  the 
court,  you  find  In  favor  of  plaintiff,  you 
should  assess  his  damages  at  such  amount  as 
you  believe,  from  the  evidence,  will  be  a  fair 
compensation  for  the  pain  of  body  and  mind, 
(if  any)  which  he  has  suffered,  occasioned  by 
his  injuries  in  qnestlon^  If  any,  for  cmch 
pain  of  body  and  mind,  if  any,  as  you  find 
plaintiff  will,  with  reasonable  certainty,  suf- 
fer in  tbe  future,  occasioned  by  such  Injuries, 
and  for  such  permanent  injury,  if  any,  to 
plaintiff,  as  yon  may  find  was  occasioned  by 
such  injuries,  and  for  such  loss  of  earnings^ 
If  any,  as  you  may  believe  from  the  evidence 
he  has  suffered  in  consequence  of  said  In- 
juries, or  will.  In  all  reasonable  certainty  suf- 
fer on  account  of  said  injuries,  If  any,  but 
the  total  damages  which  you  may  allow  plain- 
tiff must  not,  In  any  case  exceed  the  sum  of 
$35,000." 

The  defendant  prayed  the  court  and  it 
gave  to  the  Jury  the  following  Instructions 
numbered  1,  2,  3,  4,  5,  6,  7,  8,  9, 10,  U,  12, 13, 
14,  16,  and  16,  to  wit; 

"(1)  Tbe  court  Instructs  the  Jury  that  If 
you  find  from  the  evidence  In  this  case  that 
the  Injuries  complained  of  were  the  result  of 
an  accident  for  which  neither  the  defendant, 
its  agents  or  servants,  nor  the  plaintiff,  were 
to  blame,  then  the  plaintiff  cannot  recover, 
and  your  verdict  will  be  for  the  defendant. 
An  Injury  is  said  to  be  an  accident  when  It 
is  not  attributable  to  n<n-  caused  by  tbe  neg- 
ligence of  any  one.  N^llgence  Is  tbe  failure 
to  use  ordinary  care. 

"(2)  The  court  Inatructs  the  Jury  that  If 
you  find  from  all  tbe  evidence  in  this  case 
■  that  the  plaintiff  was  guilty  of  any  negli- 
gence, however  slight,  which  was  the  proxi- 
mate cause  of  his  Injury,  he  cannot  recover, 
even  though  you  should  find  the  defendant 
was  guilty  of  negligence  wtilcfa  contributed  to 
the  Injury  complained  of. 

"(3)  The  court  Instructs  the  Jury  tliat  tbe 
law  of  negligence  governing  this  case  Is  the 
same  law  as  between  man  and  man ;  and  In 
considering  this  case  the  Jury  are  to  decide 
without  reference  to  the  fact  whether  or  not 
one  of  the  parties  is  tbe  corporation. 
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"(^  The  ]ur7  are  Instrncted  that  the  foct 
that  the  plaintUf  has  brought  this  Bolt  against 
the  defendant  omstlttitea  do  grounds  upon 
wblcb  he  iB  entitled  to  a  Terdlct;  and  the 
fact,  if  yon  should  find  It  to  be  a  fact*  that 
the  plaintiff  met  with  an  acddent  does  not 
In  and  of  Itself  oonsUtnte  grounds  on  which 
be  Is  mtltled  to  a  verdict;  and  the  fiict  that 
tue  plaintiff  Is  a  poor  man  constitutes  no  rea- 
son why  be  should  recorer.  Whatever  your 
sympathies  are  for  plaintiff  cannot  enter  in- 
to this  case.  In  this  case  the  gist  of  the  ac> 
tlon  Is  the  negligence  alleged  in  plalntUTs  pe- 
tition, and  if  you  are  satlsded  from  the  evi- 
dence before  you  that  there  was  no  such  neg- 
ligence on  part  of  the  defendant;  or  that  such 
negligence  was  not  the  direct  ot  proximate 
cause  of  the  Injrales  comxOatned  ot,  then 
ptalntlfl  cannot  recover,  and  your  verdict  must 
be  for  the  defradant 

"(5)  The  court  instrocts  the  Jnry  that  the 
defendant  Iiad  the  right  to  conduct  its  busi- 
nesa  In  Its  own  way,  and  bad  the  right  to 
reqnlre  Ite  servants,  Including  the  i^intlff  in 
this  case,  to  perform  dangerous  work ;  and 
yon  are  Instructed  that  the  defendant  cannot 
be  held  liable  for  any  Injury  resulting  solely 
from  the  dangerous  character  of  the  business 
or  work  that  plaintiff  was  performing  at  the 
time  of  the  Injuries  complained  of, 

"(6)  The  Jnry  are  Instructed  that  the  de- 
fendant had  the  right  te  employ  the  plaintiff, 
and  to  require  bim  to  perform  the  work  of 
teklng  down  old  wires  and  poles,  and  defend- 
ant cannot  be  held  liable  for  any  Injuries  re- 
ceived by  the  plaintiff  which  resulted  from 
any  danger  surrounding  the  work  which  plain- 
tiff was  required  to  do,  which  danger  plain- 
tiff could  have  ascertained  by  the  nerdse 
of  ordinary  care  and  caution. 

"(7)  The  court  Instructe  you  that  If  you 
find  from  all  the  evfdence  In  this  case  that  in 
the  manner  and  custom  of  conducting  Ite  busi- 
ness the  defendant  did  not  have  or  furnlBb 
any  inspector  for  the  purpose  of  Inspecting 
ite  line,  lines  or  poles,  to  determine  whether 
they  were  safe  to  work  upon,  and  that  in  the 
conduct  of  ite  business  defendant's  employes, 
including  plaintiff,  were  required  to  do  their 
own  Inspection  for  the  purpose  of  determin- 
ing whether  the  poles  whidi  tbey  were  requir- 
ed to  climb  were  safe  or  not,  then  you  are  in- 
structed that  it  was  the  plalntUTs  duty  to 
examine  the  poles  before  going  upon  them, 
and  the  defendant  owed  to  plaintiff  no  duty 
to  inspect  the  jwles;  and  in  that  event,  the 
Jury  are  not  authorised  to  find  a  verdict 
against  defendant  on  account  of  failure  to  In- . 
spect  the  poles  on  which  plaintiff  was  requir- 
ed to  work. 

"(8)  The  court  instructe  the  Jury  that  the 
defendant  in  this  case  was  not  an  Insurer  of 
the  safety  of  the  plaintiff  while  be  was  per- 
forming his  work,  and  the  Jury  are  Instructed 
that  they  cannot  find  a  Terdict  for  the  plain- 
tiff from  the  mere  fact  that  the  plaintiff  re- 
ceived an  Injury  while  in  the  employ  of  the 


defenjtent,  but  the  burden  teste  vpaa  the 
plaintiff  to  prove  to  your  satistectlon  that  the 
Injuries  complained  of  ranlted  from  the  di- 
rect negligence  of  the  defendant. 

"dSi  The  court  instructe  the  jury  tiiat  it 
was  not  tlie  duty  of  the  defendant  to  look 
after  the  safety  of  the  plaintiff  In  the  per- 
formance of  his  duty  or  his  work,  but  that 
it  was  the  duty  of  the  plaintiff  while  per^ 
forming  his  work  to  exercise  care  and  cau- 
tion to  protect  hims^  from  Injury,  and  the 
care  and  caution  he  was  required  to  ezerdse 
was  such  care  and  caution  as  was  comm«i- 
surate  with  the  danger  he  knew  he  was  ex- 
posed to  In  the  performance  of  hte  duties; 
and  If  the  injuries  complained  of  resulted 
from  his  failure  to  exereise  sucdi  care  and 
caution,  then  your  verdict  must  be  for  the 
defendant  in  this  case. 

"(10)  The  court  Instructe  the  Jury  that  If 
you  find  from  all  the  evidence  In  this  case 
that  plaintiff  was  employed  to  teke  down  old 
wires  and  poles,  and  was  Instructed  in  doing 
said  work  to  examine  said  poles  before  he 
went  vpon  the  same,  and  plaintiff  was  injnr^ 
ed  by  reason  of  going  upon  said  pol^  whldi 
was  rotten  under  the  ground,  which  fact  might 
have  been  ascertained  by  blm  In  making  a 
proper  inspection  of  the  same,  and  that  he 
failed  to  make  the  inspection  required  of  him, 
then  and  In  that  event  plaintiff  cannot  re- 
cover, and  your  verdict  must  be  for  the  de- 
fendant 

"(U).  You  are  instructed  that  If  you  And 
from  all  the  evMence  that  under  the  manner 
and  custom  of  the  defendant  in  conducting 
Its  business  It  did  not  have  .or  furnish  any 
inspector  tor  the  purpose  of  inspecting  the 
poles  on  which  plalnUff  wad  required  to  work, 
to  determine  whether  they  were  safe  or  not, 
and  that  in  ^e  conduct  of  ite  business  ite  em- 
ployes, induding  the  plaintiff,  were  required 
to  do  their  own  Inspecting  of  said  poles  lu 
performing  the  said  work,  and  that  plaintiff 
knew  or  dionld;  as  a  telephone  lineman,  have 
known  of  this  custom  and  manner  of  work, 
then  defendant  owed  to  plaintiff,  no  duty  of 
Inspection;  and  in  that  event  the  Jury  are 
not  authorized  to  find  any  verdict  against  the 
defendant  on  account  of  ite  failure  to  Inspect 
said  poles  before  requiring  said  defendant  to 
go  upon  the  rame. 

"(12)  Tou  are  instructed  that  the  fact,  if 
you  should  find  it  to  be  a  fact,  that  the  plaintiff 
was,  at  the  time  of  the  acddent  complained 
of,  engaged  In  hazardous  employment  and 
'  that  he  had  been  performing  such  work  only 
a  short  time  prior  to  the  accident  complained 
of,  is  not  to  be  token  Into  consideration  hy 
you  In  determining  this  case,  for  you  are  in- 
structed that  at  the  time  that  the  plaintiff 
sought  the  employ  at  the  defendant,  the  de- 
fendant had  the  rl^t  to  assume  that  he  was 
a  car^l  and  competent  man  and  understood 
the  nature  of  the  employment  which  he  sought 
of  the  defendant,  and  that  if  he  was  injured 
by  reason  of  his  ignorance  of  the  work  wUcb 
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be  was  pertormlnf^  or  any  Inefficiency  on  his 
part,  the  plaintiff  cannot  recover,  and  your 
verdict  most  be  for  the  defendant 

"(13)  You  are  lostmcted  that  the  plaintiff, 
while  In  the  employ  of  the  defendant,  by  the 
terms  of  his  contract  of  employment,  there- 
by assumed  all  the  usual  and  ordinary  rlaka 
and  hazards  of  the  business  and  work  that 
he  was  employed  to  perform,  and  also  all  the 
extra  hazards  and  risks  which  were  known 
to  him,  or  by  the  exercise  of  reasonable  care 
and  prndence  on  his  part  could  or  might  have 
been  known  to  him,  and  the  plaintiff  In  this 
case  cannot  recover  against  the  defendant  for 
any  Injuites  growing  out  ot  eudi  aasomed 
rl^s. 

"(14)  The  court  instructs  the  Jury  that  If 
yon  find  from  all  the  evldraice  In  this  case 
that  the  plaintiff  was  employed,  at  the  time 
of  the  injuries  complained  of,  in  tearing  down 
an  old  telephone  line,  and  that  he  understood 
the  nature  of  his  employment,  and  that  he 
bad  been  Instructed  to  examine  the  poles  he 
was  required  to  climb  In  doing  said  work  be- 
fore going  upon  said  poles,  In  order  to  as- 
certain whether  they  were  safe  or  not,  and 
that  plaintiff  was  Injured  by  reason  of  one  of 
the  poles  falling  with  Mm,  the  condition  of 
which  was  known,  or  could  have  been  known, 
to  the  plaintiff  by  making  a  proper  inspection 
of  the  same  before  going  upon  it,  than  plain- 
tiff cannot  recover  lu  this  case,  and  your  ver- 
dict will  be  for  the  defendant. 

"<15)  The  court  lustructs  the  jury  that  the 
burden  Is  on  the  plaintiff  to  make  out  bis  case 
by  a  pr^underance  of  the  testimony,  and  un- 
less be  has  done  so,  your  verdict  will  be  for 
the  defendant.  By  a  preponderance  of  the 
testimony  is  meant  the  greater  weight  of  the 
credible  testimony  in  this  case. 

"(16)  The  court  Instructs  the  jury  that  the 
plaintiff  cannot  recover  in  this  case,  unless 
be  was  free  from  negligence  which  contribut- 
ed to  the  injuries  complained  of,  and  defend- 
ant was  guilty  of  negligence  which  was  the 
direct,  proximate  cause  of  said  injuries." 

The  defendant  also  prayed  the  court  to 
give  the  jury  the  following  other  Instruc- 
tions, numbered  a,  b,  c,  d,  and  e,  to  wit: 

"(a)  The  court  instructs  you  that  Inasmuch 
as  tbe  plaintiff  has  failed  to  prove,  under 
the  law  and  tbe  evidence,  that  he  is  entitled 
to  recover  of  and  from  the  defendant  in  this 
case,  yon  are  instructed  as  a  matter  of  law 
to  find  a  verdict  for  tbe  defendant  and 
against  the  plaintiff.  * 

"(b)  You  are  instructed  that  If  you  find 
from  all  the  evidence  in  this,  case  that  the 
plaintiff  knew,  or  by  the  exercise  of  reason- 
able inspection  could  have  ascertained,  that 
tbe  pole  whlcb  fell  wltb  him  was  not  safe 
to  work  upon,  and  that  plaintiff  went  upon 
the  same  without  making  the  necessary  In- 
spection required  of  him  to  ascertain  wheth- 
er the  pole  was  safe  to  go  upon  and  cut  the 
vires  in  tbe  manner  be  was  doing,  be  was 
gnUty  of  such  negligence  aa  will  bar  a  re- 


covery in  this  case,  and  yon  will  find  a  ver- 
dict for  the  defendant 

"(c)  Ton  are  instructed  that  If  you  believe 
from  the  evidence  in  this  case  that  the  acci- 
dent complained  of  could  have  been  avoided 
by  the  plaintiff  by  the  exercise  of  care  and 
caution  by  examining  the  said  pole  before 
he  went  upon  tbe  same,  and  that  he  failed  to 
make  the  necessary  examination,  he  was 
guilty  of  such  n^llgence  as  will  bar  a  re- 
covery In  this  action,  and  your  verdict  will 
be  for  tbe  defendant. 

"(d)  You  are  Instructed  that  It  was  the 
duty  of  the  plaintiff  to  use  ordinary  care  and 
caution  In  and  about  bis  work,  and  that  one 
of  his  duties  was  to  examine  tbe  poles  be 
was  required  to  climb  before  going  upon  the 
same,  and  if  you  find  from  the  evidence  in 
this  case  that  the  said  plaintiff  did  not  make 
the  proper  examination  of  the  pole  which  be 
claims  fell  with  him  by  reason  of  Its  weaken- 
ed condition,  plaintiff  cannot  recover  in  this 
case,  and  your  verdict  wlU  be  for  tbe  de- 
fendant. 

"(e)  You  are  Instructed  that  If  you  Qnd 
from  all  the  evidence  in  this  case  that  it  Is 
tbe  custom  for  linemen  to  Inspect  the  poles 
on  which  they  are  required  to  work,  for  tbe 
purpose  of  determining  whether  or  not  they 
are  safe,  and  that  It  Is  a  part  of  the  usual 
duty  of  such  linemen  to  so  Inspect  and  that 
plaintiff  represented  himself  to  be  a  compe- 
tent lineman,  then  you  are  Instructed  that 
plaintiff  Is  charged  with  knowledge  of  such 
custom,  and  that  It  became  bis  duty  to  so 
Inspect  the  poles  on  which  he  was  required 
to  work." 

Which  Instructions  the  court  refused,  and 
to  this  action  of  tbe  court  In  refusing  said 
iustnictlons,  the  defendant  then  and  there 
excepted. 

Opinion. 

1.  This  cause  was  tried  by  both  parties; 
It  would  seem  from  reading  tbe  evidence  in- 
troduced and  Instructions  asked  by  them, 
that  the  master  was  under  no  legal  obliga- 
tion to  Inspect  and  furnish  the  servant  In 
this  class  of  cases  with  a  reasonably  safe 
place  in  which  to  labor,  but  upon  the  theory 
aa  to  whether  or  not  there  existed  a  custom 
and  a  general  understanding  between  tele- 
phone  companies  and  their  employes  as  to 
whose  duty  it  was  to  Inspect  tbe  plant  and 
look  out  for  the  safety  of  Its  employes,  name- 
ly, that  of  the  company  or  of  tbe  employ^ 
themselves. 

Upon  that  point  the  court  Instructed  the 
Jury,  in  effect  that  if  they  found  from  the 
evidence  that  such  custom  existed,  then  the 
defendant  was  not  liable  in  any  event;  and, 
upon  the  other  hand,  that  if  they  believed 
that  said  custom  did  not  exist,  then  the  law 
of  master  and  servant  regarding  such  mat- 
ters did  apply,  and  then  proceeded  to  in- 
struct tbe  Jury,  at  plalntlfirs  request  accord- 
ing to  that  law. 
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It  goes  wltboot  argument  that  the  plain- 
tiff In  this  case  thereby  assnmed  an  unneces- 
sary burden  in  that  regard.  The  law  of  mas- 
ter and  servant  applies  as  well  to  telephone 
companloi  and  their  servants  as  it  does  to  all 
masters  and  their  servants.  There  Is  no  ex- 
ception to  this  rule  that  we  know  of,  which 
requires  the  master  to  furnish  the  servant 
with  a  reasonably  safe  place  in  which  to 
labor,  nor  have  learned  counsel  for  either 
party  cited  ns  any  authority  recognizing  any 
sucb  exceptions.  Counsel  for  defendant  do, 
howerer,  cite  us  to  adjudications  which  an- 
nounce the  well-known  and  well-famlUar 
rule,  which  Is  applicable  alike  to  master  and 
servants,  namely,  tbat  where  the  duties  of 
the  servant  are  more  or  less  dangerous,  but 
depending  solely  upon  the  care  and  manner 
with  which  they  were  performed,  and  not 
tipon  any  danger  connected  with  or  incident 
to  the  place  in  which  they  were  performed, 
and  where  the  servant's  knowledge  of  the 
dangers  Is  better  than  that  of  his  master,  the 
master  Is  not  liable  in  damages  for  injuries 
sustained  by  the  servant  In  conaeqaence 
thereof. 

After  a  careful  consideration  of  the  au- 
thorities on  that  subject,  the  doctrine  just 
stated  was  announced  by  this  court  In  an 
able  opinion  by  Judge  MTarshall  In  the  case  of 
Llvengood  v.  Lead  &  Zinc  Co.,  179  Mo.  220, 
77  S.  W.  1077.  That  case  was  reviewed  and 
followed  by  this  court  in  the  case  of  Bradley 
V.  Tea  ft  Coffee  Co..  213  Mo.  320,  111  S.  W. 
019 

Nor  would  the  master  be  liable  for  dam- 
ages for  Injuries  sustained  by  the  so-called 
servant  In  consequence  of  the  unsafe  place 
furnished  him  In  which  to  labor,  where  the 
servant  is  employed  not  only  to  repair  the 
defects  and  make  the  place  safe,  but  also 
to  manage  and  control  those  repairs  while 
tbey  are  being  made,  for  the  obvious  reason 
that  in  such  case  the  servant  is  employed 
because  of  his  superior  knowledge  and  ex- 
perl^ice  in  such  matters,  and,  consequently, 
acts  both  for  himself  and  the  master,  who 
presumably  has  no  knowledge  whatever  up- 
on the  subject  But  clearly  that  rule  has 
no  application  to  a  servant  who  has  no  su- 
pervision or  control  over  the  work  being 
done,  especially  where,  as  here,  the  work 
consisted  of  the  dismantling  and  the  recon- 
struction of  one  entire  telephone  plant  In  a 
la^e  city,  under  the  supervision  of  a  gen- 
eral manager  and  numerous  assistant  man- 
agers. In  all  such  cases,  the  general  man- 
ager and  his  various  assistants  represent 
the  master.  In  sucb  case,  clearly  the  serv- 
ants and  linemen  who  are  serving  under  and 
obeying  their  superiors  are  not  representing 
the  master.  Under  the  condition  of  things 
as  disclosed  by  this  record,  the  law  nowhere 
clothed  the  plaintiff  or  any  of  his  fellow 
linemen  with  authority  to  supervise  and 
control  the  work  in  which  they  were  engag- 
ed. They  had  no  authority  to  designate 
what  poles,  cross  arms,  or  wires  were  to  be 


removed.  That  duty  rested  vrith  Cralglow' 
and  his  several  subfornnen,  and  it  should 
be  borne  In  mind  that  not  all  of  the  poles 
and  cross  arms  constituting  the  old  plant 
were  to  be  taken  down,  but,  according  to  all 
the  evidence,  only  ,  such  poles  were  to  be  re- 
moved as  were  decayed  or  rotten.  Who 
were  to  determine  which  poles  were  sound 
and  which  were  unsound?  Graiglow  and 
his  subforeman,  or  the  linemen  working  un- 
der them?  All  the  evidence  shows  that  those 
selections  had  to  be  and  were  actually  made 
by  Graiglow  and  bis  assistants.  And  the 
question  naturally  su^esbi  itself.  How  could 
tbey  decide  what  poles  were  sound  and 
what  ones  were  unsound,  except  by  an  In- 
spection? And  after  Cralglow  and  bis  as- 
sistants had  determined  what  poles  and 
cross  arms  were  to  come  down,  and  what' 
work  was  to  be  done  on  them,  how  could 
plaintiff  and  his  fellow  linemen  know  what 
poles  and  cross  arms  the  former  had  deter- 
mined to  take  down,  and  what  work,  tbey. 
the  latter,  were  to  do  on  them.  If  Cralglow 
and  his  subforemen  did  not  in  some  manner 
point  out  and  indicate  to  them  those  mat- 
ters? Plaintiffs  evidence  shows  that  Graig- 
low and  his  assistants  not  only  had  the  au- 
thority to  decide  what  poles  were  sound  and 
which  were  unsound,  but  also  tbey  had  to 
determine  those  matters  by  Inspection,  and 
point  out  to  the  linemrai  those  which  were 
rotten,  and  thereby  indicated  to  them  which 
poles  they  were  to  take  down  and  remove, 
and  that  they  bad  no  authority  to  move  any 
other  poles.  If  plaiotUTs  evidence  In  that 
r^rd  Is  untrue,  then,  according  to  some  of 
the  defendant's  evidence,  the  linemen  not 
only  took  down  the  poles  and  did  the  other 
necessary  work  about  tbem,  but  it  waa  also 
their  duty  to  inspect  and  ascertain  for  them- 
selves what  i)o1es  were  sound  and  what  ones 
were  unsound ;  and,  consequently,  if  de- 
fendant's evidence  is  true,  it  was  the  duty 
of  the  linemen  to  also  have  determined  what 
poles  were  to  be  left  standing  and  wliat  ones 
were  to  be  taken  down.  This  evidence.  If 
true,  would  prove  too  much,  and  would 
show  that  <>alglow  and  his  subforeman 
were  not  In  fact  foreman  and  subforemaik 
over  the  linemen,  but,  upon  the  contrary, 
the  linemen  had  the  complete  management 
and  control  of  the  work,  as  well  as  Its  exe- 
cution. Such  evidence  Is  not  worthy  of 
credence,  ^^nd  the  jury  showed  its  good  sensA 
and  sound  judgment  by  disregarding  it 

The  evidence  shows  that  the  defendant 
was  dismantling  and  reconstructing  a  large 
telephone  plant  at  a  great  «»t  in  a  dty  of 
several  thousand  Inhabitanti.  This  requir- 
ed Intelligence  and  scientific  knowledge  re- 
garding mechanics,  electricity,  and  public 
safety.  Such  undertakings  as  a  rule  are 
placed  under  the  management  and  control 
of  master  mechanics  and  dectrical  engi- 
neers, and  not  intrusted  to  the  managem^t 
and  control  of  ordinary  linemen,  eamlnx 
only  (3  a  day.  Tb«  truth  ot  the  matter  la^ 
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aa  appears  from  this  entire  record,  this  en- 
tire work  VBa  beliis  daae  by  Orali^ow  and 
hiB  tabforemoi,  who  represented  tbe  princi- 
pal, and  tbe  plaintiff  and  bla  fellow  Unemea 
were  Just  .<adtaiar7  laborers  w(»klng  for 
the  defendant  under  tbe  orders  and  direc- 
tions of  Cral^ow  and  bla  aaalstanta.  These 
foremoi  directed  tbe  llnonen  what  to  do^ 
and  when  and  where  to  do  It;  and  the  td- 
eptaone  company  owed  them  tbe  same  duty 
to  Inspect  and  famish  them  with  a  reason- 
ably safe  place  in  which  to  work  aa  all  oth- 
er maatoa  owe  to  their  aerranta  in  that  re* 
gard.  Time  la  not  a  wblfa  difference  In 
principle  between  a  ttiepbone  company  and 
any  other  master  ia  that  regard;  and  none 
of  Uw  anUunrltles  dted  by  counsel  for  de* 
fendant  annonnoe  a  contrary  doctrine,  ex- 
cept an  occasional  unguarded,  general  state- 
ment made  by  stHne  Judge  In  tbe  argomoit 
of  a  case.  Bd^  nptm  tbe  other  band,  all  <ff 
those  cases  recognise  the  genenl  rul^  tiiat 
telepbone  etunpanles,  by  virtue  of  the  rela- 
tion of  mastw  and  aerrant  that  exist  be- 
tween them  and  tbetr  employfe,  owe  the 
same  du^  to  their  employ^  Uiat  all  othOT 
masters  owe  to  their  servants  under  like 
drcnmstances  and  conditions.  Tbe  follow- 
ing cases  are  to  tbe  same  eCCect:  Td.  Co. 
V.  Holtby,  96  8.  W.  «0S,  2»  Ky.  Law  B«p. 
623:  MeOulre  t.  TeL  Co.,  16T  V.  T.  20a 
60  N.  B.  4S8.  62  Lk  B.  A.  487;  San  Antonio 
Bdlstm  Go.  V.  Dlnm,  17  Tex.  Civ.  App.  820. 
42  a  W.  1000;  Dawson  v.  Ctari^ht  Co.,  18S 
Mass.  481.  74  N.  B.  012;  Tel.  Go.  v.  Wonffb- 
tar,  66  Ark.  206,  19  B.  W.  V7S;  vnillams  v. 
Oatbutt  Lumber  Go,  182  Cku  221,  64  B.  B. 
66;  W.  U.  T«L  Co.  t.  Tracy,  62  a  C  A. 
168.  114  Fed.  282;  Td.  Go.  ▼.  Billa.  62  a 
0.  A.  620.  128  Fed.  872;  Welden  t.  Brush 
Hlectrlc  Light  Co.,  78  lOcfa.  26a  41  N.  W. 
260;  Saeetrlc  Co.  v.  Kelley»  61  M.  J.  Law, 
289,  41  AfL  1116;  Walah  v.  N.  T.  A  Co.,  80 
App.  DIv.  816,  80  N.  T.  Supp.  767  a78  N.  T. 
688,  70  K.  B.  1111);  McDonald  v.  Telephone 
Co.,  22  B.  1. 181.  46  Aa  407;  BeU  Telephone 
ft  Tdficrapta  Co.  v.  aonents,  98  Va.  1,  84 
8.  Bl  861;  Dnpree  v.  Alexander,  29  Tex. 
Civ.  App.  81.  68  8.  W.  789;  Clalraln  v.  W. 
n.  Td.  Oh.  40  La.  Ann.  178.  8  South.  626; 
Munroe  v.  Fred  Ley  ft  Oik,  186  Fed.  468.  84 
a  a  A.  278. 

Of  eonra^  aa  beAnw  si^gested,  where  two 
or  three  linemen  are  sent  out  on  an  equal 
footing  along  a  tdephone  line  to  Inspect  and' 
make  such  repairs  of  defects  In  the  poles 
and  wires  as  they  may  discover,  or  which 
may  bava  been  pdnted  out  to  th^  tbe  ma»> 
ter  would  not  be  liahle  to  any  one  of  ttiem 
for  Injuries  sustained  in.  consequence  of  said 
defWts,  for  the  obvious  reason,  as  before 
stated,  that  tbey  would  be  representing  both 
the  compai^  and  themsdvea  In  such  mat* 
ten,  and  would  be  executing  the  work  ac- 
cordliv  to  tbelr  own  plans,  knowledge,  and 
Judgmmt,  and  not  under  the  supervision,  or- 
ders, and  direetlmB  of  a  foreman  represent- 
ing tbe  master.   In  such  a  cas^  strteOy 


qwaUng;  the  rdatliu  oi  master  and  servant 
does  not  exist  The  so-called  servant,  while 
be  Is  an  emplc^  yet  be  Is  bla  own  boss,  and 
ia  not  under  the  charge  of  nor  is  he  subject 
to  the  orders  of  or  control  of  tbe  emptoy4, 
nor  baa  be  the  right  to  assume  that  the  em* 
ph^er  will  Inspect  Uie  premises,  or  that  the 
place  to  be  furnished  taim  in  which  to  work 
vrlll  be  reasonably  aafie^  for  the  reason  that 
be  was  employed  for  the  express  purpose 
of  maldng  tbe  inspection  and  repairing  all 
defects  discovered  1^  him,  or  pointed  out  by 
otbOTB.  But  even  in  the  latter  case,  if  one 
of  the  number  mentioned  should  in  fact  be 
ai^KJlnted  to  represent  the  master  as  his 
vice  principal  or  foronan.  and  should  be 
placed  in  full  durge  and  control  of  his  as- 
sociates, who  had  no  voice  or  discretion  as 
to  what  they  were  to  do,  or  when  or  where 
ttiey  were  to  perform  thdr  duties,  but  were 
subject  to  the  control  and  orders  of  the  fore- 
man, then,  under  Qie  e1em»tary  prln<^1es 
governing  master  and  servant,  tbe  fOT»ian 
would  be  liable  to  the  lattw  for  injuries 
sustained  in  consequoice  of  betog  fumlsbed 
an  unsafe  place  In  which  to  work,  or  for  tbe 
negligent  fiUlnre  of  tbe  master  to  properly 
Inspect  the  Instrumentalitlea  furnished  the 
servant  with  wbteh  to  labor. 

In  Uie  caae  at  bar  the  platotlff  was  an  or- 
dinary labors,  thOTon^y  understanding  tbe 
woric  he  was  employed  to  do,  woi^ng  under 
the  snpetvlsion,  orders,  and  directions  of 
Bntlor,  bla  foreman,  who  had  complete 
dia^  and  control  of  both  tbe  work  being 
done  and  of  tbe  plaintiff  and  tbe  other  line- 
joetu  The  plaintiff,  nor  any  of  bis  fdlow 
Hn^nnBTf,  lud  any  right  or  authority  to  de- 
dde  what  polea  were  aound  or  unsound,  or 
which  ones  were  to  stand  or  which  ones 
were  to  be  removed,  nor  did  tiiey  have  any 
discretion  whaterar  as  to  th»  mode  or  man- 
ner ifL  which  the  work  was  to  be  done. 

Under  the  state  of  facta  disclosed  by  this 
record,  the  defttidant  was  clearly  liable  for 
all  injuries  sustained  1^  plaintiff,  because  of 
the  failure  of  Butler  to  pn^>erly  inspect  and 
point  out  to  htm  the  defective  and  dangerona 
condition  of  the  pole  on  which  he  was  in- 
jured. 

But,  lnd^>endait  of  the  foregoing  observa- 
tions toachlng  the  duties  and  obligations  de- 
fmdant  owed  ito  employes,  this  record  a- 
bounds  witii  evidence  tending  to  show,  and 
the  Jury  so  found,  and  pnq^erly  so,  in  our 
opinion,  that  there  wui  no  custom  .or  general 
nnderstandlDg  existing  between  the  defend- 
ant and  tta  linemen  to  the  effect  Oiat  the  lat- 
ter were -to  do  thdr  own  inspection  of  the 
poles,  cross  arms,  and  wires,  and  thereby  re- 
lieve the  ftwmw  from  tiie  performance  of 
these  duties,  as  wdl  as  to  inddently  release 
the  defendant  firom  liabllll^  for  damages  for 
its  negligttioe  in  failing  to  furnish  him  a 
reasonably  safe  fdace  in  which  to  work.  So. 
if  we  toke  dther  tamrn  of  the  dilemma  tiiu» 
presmted,  the  plaintiff  made  out  a  prima 
fade  caae  for  the  Snrj,  and  the  court  proper- 
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\y  refoMd  the  peremivtoiT  lasttuctlon  asked 
by  tbe  defendant;  at  the  close  of  the  Intro* 
ductton.  of  all  the  evidence,  to  find  for  it. 

2.  Counsel  for  the  defendant  next  complain 
of  the  action  of  the  trial  coort  In  slvlPS  In- 
stmction  numbered  1  on  b^alf  of  idatntUf. 
That  Inatmctlon.  In  effect  told  the  Jury  that 
tbe  plaintiff  could  recovert  evm  though  be 
knew  of  the  defective  condition  of  the  pole, 
unless  It  WEB  of  sudi  a  glaring  character  as 
to  threaten  imminent  danger.  This  Instruc- 
tion correctly  declared  the  lav  to  the  Jury* 
which  la  shown  by  tbe  numerous  decisions  of 
this  court,  the  last  one  of  which  Is  George 
T.  Ry.  Co.,  220  Mo.  S07,  1^  S.  W.  196.  If 
that  was  not  the  law,  then  tbe  defendant 
might  And  It  difficult,  If  not  Impossible,  to 
reconstruct  this  dUapIdoted  tel^hone  plant, 
for  the  reason  that  all  the  emplfqrte  knew 
that  the  poles  and  cross  arms  were  being  tak* 
ffli  down  and  new  ones  erected  In  their  places 
because  of  their  defective  condition;  and  to 
hold,  because  of  that  knowledge,  the  employ- 
es had  no  right  to  make  the  repairs  except  at 
their  own  risk,  then  the  company  might  and 
In  all  probability  would  be  unable  to  secure 
laborers  to  do  that  work,  especially  when  we 
consider  the  fact  that  th^  tiave  no  discretion 
as  to  the  mode  or  manner  of  doing  the  work. 
But  1(  upon  the  other  hand,  the  employes 
saw  no  ^taring  dangers,  they  might  very  well 
conclude  that  they,  with  doe  care,  could 
work  there  without  Injury  to  thennelTes,  es- 
pecially when  th^  knew  the  defmdant  was 
Inqtecting  the  poles,  and  that  the  law  made 
It  the  duty  of  the  company  to  notify  them  of 
all  unglarlng  dangers  which  mltfit  exhit  and 
which  could  have  been  discovered  by  a  rea- 
sonable  lnspecti<m.  But  be  that  as  it  may, 
the  Instruction  correctly  stated  the  law.  and 
the  court  did  not  err  In  giving  it 

8.  It  is  Insisted  by  counsel  tax  the  defend- 
ant  that  the  sixth  Instmcti<m  given  for  the 
plaintiff  is  erroneous,  for  the  reason  t&at  it 
authorized  tbe  Jury  to  allow  the  plaintiff 
damages  for  the  loss  of  time  and  wages, 
past  and  future,  while  the  petition  does  not 
ask  for  such  allowance.  Taking  a  soperfldal 
view  of  this  Inststance.  one  might  assume  it 
was  based  on  merit,  but  wben  we  look  at  the 
flubstance  of  and  tbe  clear  meaning  of  tbe 
instruction  and  petition,  that  apparent  dis- 
crepancy entirely  dissppears  and  leaves  no 
semblance  of  a  substantial  base  upon  which 
to  rest. 

By  reaching  tbe  allegation  of  the  petition 
toudiiDjr  this  matter,  It  will  l>e  seen  that  it  In 
substance  states  that  at  the  time  of  the  in- 
jury tbe  plaintiff  was  a  young  man  27  years 
of  age,  possessed  of  full  strength  and  vigor, 
and  was  earning  $3  a  day;  that  but  for  said 
injuries  he  would  have  continued  to  earn 
that  sum;  and  that  as  a  result  of  said  in- 
juries his  ability  to  earn  a  livelihood  had 
been  lost  or  greatly  Impaired;  and  that  in 
consequence  of  said  injuries  he  has  lost  or 
will  continue  to  lose  bis  time  from  his  work 
and  bis  earnings.   Ths  final  prayer  of  the 


petitlfm  is  for  |30,00a  Thm  can  be  no 
qoestlcai  but  what  these  allegations  are  snf- 
fldently  broad  to  ladude  the  loss  of  time 
and  wages.  But  in  order  to  negative  this 
construction  of  the  petition,  ooons^  tag  de- 
f^idant  contend  that  this  construction  is 
contradictory  of  those  chargss  of  the  petition 
which  state  that  the  plaintiff's  damages  sus- 
tained <ax  account  of  his  pusonal  Injuries 
was  $86,000  (then  follows  the  charge  of  loss 
of  time  and  wages  before  statod),  and  that 
his  doctor,  medicine,  and  nurse  bills  amount- 
ed to  $1,00(^  aggregate  986^000^  the  sum  for 
which  Judgment  Is  asked. 

This  contention  is  untenable,  for  tlie  rea- 
son that  the  prayer  for  Judgment  does  not 
specify  the  elements  of  damage  for  which 
Judgment  is  asked.  It  reads  as  follows: 
"Wherefore  plalntlfl  prays  Judgment  ligdnst 
the  d^endant  In  the  sum  of  thirty-six  thou- 
sand dollars  ($38,000)  and  costs  of  suit.'* 
This  prayer  no  more  refers  to  the  auctions 
regarding  the  doctor  bills  incurred  and  per^ 
sonal  injuries  sustained,  than  It  does  to  the 
charge  of  loss  of  tbne  and  wages.  It  la  gen- 
eral in  terms  and  indndes  all  the  dements 
of  damages  sustained  and  sued  for,  and  not 
only  a  part  of  them.  The  mere  fact  fhMt  the 
amount  asked  for  in  the  prayer  of  the  peti- 
tion happened  to  equal  the  amount  which 
plaintiff  stated  he  had  beoi  damaged  <m  ac- 
count (tf  the  personal  Injuries  he  liad  recdved 
and  doctor  bills  Incurred  does  not  militate  In 
the  least  against  tbe  condusion  that  the 
prayw  Is  broad  enough  to  recovw  all  ot  the 
elements  of  damages  sued  for,  ineludUiK  the 
loss  of  time  and  mgee.  Supposs  tbe  prayo-. 
Instead  of  asking  for  «  Judgment  for  $88,000^ 
as  it  does,  bad  asked  for  only  fao.000,  then 
would  or  could  It  be  seriously  contended 
that  plaintiff  would  tha«t^  be  precluded 
from  showing  by  the  evidence  that  be  liad 
Incurred  doctor  bills  to  the  extent  of  $l,O0Gb 
and  that  he  had  been  Incapacitated  to  earn 
wages,  and  from  asking  an  Instruction  telling 
the  Jury  that  they  might  allow  him  therefor? 
Certainly  not  The  only  effect  tbe  supposed 
prayer  would  have  had  would  have  been  to 
preclade  plaintiff  froni*  recovering  more  than 
$20,000  for  all  his  Injuries,  and  would  not 
have  deprived  him  of  the  right  to  have  the 
injury  psss  upon  all  of  ttie  elements  of  dam- 
ages sustained.  But  counsel  for  d^endant 
may  suggest  that  sacb.  a  construction  would 
have  tbe  ^ect  of  expunging  frwu  the  peti- 
tion the  auctions  thveof  fixing  the  amount 
of  tlie  damages  sustained  by  plaintiff  on  ac- 
count of  the  personal  Injuries  alleged  to  have 
been  sustained  and  the  doctor  bills  diarged 
to  have  been  Incurred.  If  that  were  conced- 
ed to  be  true,  it  would  e^onge  only  immate- 
rial allegations,  namely,  "to  his  damage  in 
tbe  sum  of  thirty-five  thonaand  dollars  ($35,- 
000),"  and  "in  the  sum  of  <Hie  thousand  dol- 
lars ($1,000)."  If  both  of  these  allegatloQS 
were  literally  stricken  from  the  petition,  the 
cause  of  action  therein  stated  would  not  be 
changed  in  the  allshtest  lota,  for  the  reason 
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that  the  prayer  for  $86,000  troald  then,  as 
now,  luclade  all  tb*  tiementi  of  damage  sued 
for.  But,  vom  tbe  other  hand,  what  effect 
would  defradanf  s  Inslatence  have  upon  the 
petition,  If  sustained?  It  would  have  the 
clear  effect  of  striking  from  tbe  petition  all 
of  the  allegations  regarding  plafntUTs  loss 
of  time  and  wages,  which  Is  one  of  the  prin- 
cipal doneats  of  damages  snstalned  by  him. 
Clearly  it  was  not  Oie  intention  of  the  plead- 
er to  waive  this  important  clement;  and 
whoi  we  read  the  allegations  (tf  the  pc^tltm, 
touching  this  matter,  we  are  unable  to  see 
how  any  fair-minded,  dlstntnested  pemm 
can  seriootiy  contend  that  the  petition  does 
not  ask  for  tbe  damages  sustained  on  ac- 
count of  loss  of  wages.  This  inslsteaoe  Is 
antoiabl^  and  we  role  It  agataist  drfendsnt 

4.  We  are  next  requested  to  reverse  the 
Judgment  ot  the  drcult  court,  fbr  the  reason 
that  counsel  for  the  plaintiff  offered  in  tbe 
presence  of  the  Jury  to  show  hy  defendant's 
witness,  Ci»lglow,  the  following:  "Did  yon. 
at  Fort  Scott,  Kansai^  at  the  Ooodlander 
Hotel,  after  Corby  was  injured  at  a  time 
when  you  sent  fi>r  him  to  come  down  to 
Fort  Scott  for  treatment,  and  you  were  talk- 
ing with  him  about  bis  condition,  and  in 
reply  to  a  suggestion  on  tbe  part  of  Oorby. 
that  the  doctor  said  lie  nev«r  would  iie  bet- 
ter  (that  the  witness,  Cralglow)  thw  say  to 
blm:  'If  I  was  not  in  the  employ  of  this 
company,  I  could  show  yon  bow  you  could 
lielp  yourselt*" 

The  objection  to  this  offer  was  made  In 
fbe  follcwlng  language  as  appears  by  this 
record:  "The  defendant  objected  to  the  tee* 
timony  being  proven  or  attempted  to  be 
proved,  for  the  reason  ^t  the  same  is  In- 
competent, Immaterial  and  Irrelevant,  and 
misleading  In  its  ^eet,  and  no  part  of  tbe 
res  gesbe,  and  it  was  made  l^^  a  person  In 
no  position  to  bind  the  oompaiV'"  The  mean- 
ing of  this  objection  Is  not  prafectly  tdear  to 
our  mliida,  but  we  suppose  counsel  was  ob- 
jecting to  plaintiff's  proving  or  attempting 
to  prove  tbe  statement  purporting  to  have 
been  made  4>y  Cralglow  to  plaintiff.  Tbe 
court  Huetalned  this  objectkm,  and  plaintiff 
duly  excepted. 

Before  this  offer  to  prove  what  Cralglow 
is  purported  to  have  said  was  made,  Cralg- 
low, the  defendant's  foreman,  who  had  charge 
of  this  entire  work,  had  been  placed  upon 
the  witness  stand  by  tbe  defendant  and  had 
testified  fnlly  upon  every  phase  of  the  case, 
and  his  testimony  tended  to  fully  support 
the  theory  of  the  defense  and  to  sharply 
contradict  that  of  the  plalntlfiT, 

While  the  record  does  not  disclose  the  pur- 
pose counsel  for  plaintiff  had  In  offering  to 
prove  what  Cralglow  said,  yet  we  presume 
It  was  for  the  purpose  of  Impeaching  his  tes- 
timony given  on  behalf  of  defendant  Bat 
whatever  may  have  been  the  purpose,  we 
have  no  right  to  assume,  as  counsel  for  de- 
fendant have,  that  it  was  for  tlie  purpose  of 
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mWeadlng  and  prejudicing  the  Jury  against 
ttw  defendant  Coimsel  for  defendant  did 
not  so  Indicate  In  his  objection  nuuSe  to  the 
offer,  nor  does  the  record  anywhere  Indicate 
any  such  purpose  or  Intention.  The  most 
logical  view  to  be  taken  of  the  matter  is 
that  counsel  for  plaintlfl  must  have  thought 
that  the  statement,  if  made  by  Cralglow.  In 
soma  manner  taided  to  contradict  his  testi- 
mony previously  glvoi.  and  <tf  ared  to  prove 
he  mad»  it  for  the  purpose  of  impeaching 
Um.  This  he  bad  a  perfect  right  to  do. 
But  indQ>endttit  of  all  this,  the  court  sns- 
tiUned  d^endant^s  objection  and  excluded  the 
teeUmmiy  offered  from  the  Jury,  and  under 
that  conation  of  the  record  we  are  nmble 
to  see  in  what  possible  way  defendant  was 
Injured  by  the  oflsr.  We  therefore  deidlne 
to  disturb  the  Judgment  on  that  account 

5.  Def  endslht  asked  the  trial  court  to  give 
Instructions  marked  a.  b,  c,  d,  and  e.  The 
one  marked  "a"  was  the  peremptory  instruc- 
tion asked  at  the  close  of  all  the  evidence, 
telling  the  Jury  to  find  for  the  defendant 
That  is  the  instruction  referred  to  and  dis- 
approved of  by  us  In  tbe  first  paragraph  of 
this  opinion,  and  consequently  Is  deserving 
of  no  further  consideration.  Couns^  for  de- 
fendant do  not  in  their  brief  complain  of 
tbe  action  of  the  trial  court  In  refusing  in- 
structions marked  b,  c,  d,  and  e.  and  we  sup- 
pose thfi^  have  beOL  abandoned;  but  appre- 
bMisive  that  this  may  have  heea  the  result 
of  oversight  we  have  carefully-  read  them  In 
tbe  light  of  the  Issoes  Joined  by  the  plead- 
ings, the  evidence  Introduced  hy  the  parties, 
and  tbe  Instructions  given  by  the  court  for 
both  plaintiff  and  the  defendant  and  have 
been  unable  to  discover  any  error  In  tbe  ac- 
tion of  tbe  court  In  refusing  to  give  them. 
Th^  are  substantially  covered  by  those  giv- 
en, and  the  features  thereof  not  embraced  by 
those  given  do  not  properly  dedare  the  law 
applicable  to  the  f&cts  of  the  case,  and  were 
properly  refused. 

6.  Counsel  finally  insist  that  tbe  Judgment 
is  excessive.  We  are  unable  to  lend  our  con- 
currence to  that  Insistence.  We  have  never 
read  of  a  case  where  a  person  was  more 
seriously  Injured  than  plaintiff  was,  and  sur- 
vived. His  physical  pain  and  mental  an- 
guish were  almost  Intolerable.  He  was  cut 
bruised,  and  wounded  over  various  parts  ot 
the  body,  the  lower  part  of  his  spine  was 
broken,  and  he  received  various  Internal  and 
external  injuries  of  a  permanent  character; 
and  It  Is  scarcely  denied  but  what  he  Is  com- 
pletely and  hopelessly  paralyzed  from  the 
hips  down,  which  renders  him  absolutely  de- 
pendent and  helpless.  His  capacity  to  earn 
a  livelihood  Is  practically.  If  not  totally,  de- 
stroyed, and  in  consequence  thereof,  he  has 
lost  his  health,  strength,  and  vigor,  and  has 
been  practically  deprived  of  all  the  comforts, 
joys,  and  pleasures  of  life,  save  and  except 
such  as  this  $22,500  judgment  will  purchase 
for  one  in  his  d^orable  and  miserable  con- 
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ditlon.  What  hale,  hardy,  and  vigorous 
young  man  would  exchange  place  with  him 
in  consideration  of  $22,500,  or  where  Is  the 
disinterested,  unbiased,  man  who  will  say  the 
Judgment  la  excessive?  Tbls  court  has  ap- 
proved Judgments  for  laiger  amounts  In  8lm> 
liar  cases,  where  the  Injuries  were  no  greater. 

Finding  no  error  In  the  record,  the  Judg- 
ment, in  our  opinion,  should  he  affirmed,  and 
it  is  so  ordered. 

VALLIANT,  ooncora.  LAMM.  P.  J., 
and  GRATES,  dlasmt 

There  being  no  opinlcm,  the  cauM  la  trans- 
ferred to  court  In  banc. 


FORBISTBR  v.  SUIXIVAN  et  aL 

(Sopreme  Cburt  of  Missouri,  Division  No.  1. 
Nov.  SO,  1910.) 

1.  Appeal  and  Bbbob  (S  SSI*)— Reoobd— Ab- 

STBACT— AlCinDED  PLKADINQ. 

Od  apiwal  In  a  case  where  an  amended 
bill  bad  been  filed,  it  Is  proper  to  abstract  only 
the  amended  IhII  under  Supreme  Court  rule  9 
(73  S.  W.  V),  providing  that  if  any  pleading  be 
amended,  the  cleA,  in  making  out  the  tran- 
script, will  treat  the  last  amended  pleading  as 
the  only  one  of  that  order  In  fte  cause,  and 
will  refrain  from  aettlng  oat  any  alianaoned 
pleading,  unless  made  a  part  of  toe  record  by 
bill  of  exceptions. 

[Dd.  Note.— For  other  cases,  see  Ai^>ea)  and 
Erro^  Cent  Dig.  H  2676-2581;  Dec  Dig.  { 
681.*J 

2.  Appxax  and  Bbbob  (|  618*)  —  Plbapinq 
<i  420*)  —  Recobd  — Evidence  — Amended 
Pleading— Waives  or  Objection. 

Bv  answering  an  amended  bill,  defendants 
waived  any  departure  therein  from  the  original 
bill  as  a  departnre,  and  where  they  failed  to  in- 
troduce the  original  bill  as  evidence,  and  pre- 
serre  It  by  bill  of  exceptions,  it  cannot  be  con- 
sidered on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2842-2366:  Dec.  Dig.  | 
S18;*  Pleading,  Cent  Dig.  H  1406-1412;  Dee. 
Dig.  i  420. 

8.  SPEoino  Pebfobuanoe  (S  88*)— Pabol  Oon- 

IBACI  TO  CONVET  LAND. 

Specific  performance  of  a  parol  contract  to 
convey  land  is  not  granted  UHWrding  to  the  un- 
regulated discretion  of  the  individaal  clisncellor 
in  each  particular  case,  but  according  to  fixed 

ftrindples  <^  law:  and»  to  warrant  toe  grant- 
Dg  of  such  relief,  the  conversations  relied  on 
as  proof  of  Ae  contract  should  not  be  too  an- 
cient, loose,  or  casual,  tfae  contract  should  be 
fair  and  just,  and  the  terms  thereof  so  clear 
and  definite  as  to  free  it  from  ambiguity  and 
leave  no  doubt  in  certainty  of  terms  or  intend- 
ment the  proof  should  show  that  the  contract 
counted  on  in  the  bill  was  made,  perfonnance 
most  lie  shown  as  far  as  practicabie  and  the 
acts  relied  on  to  show  sach  must  in  their  na- 
ture be  referable  alone  to  the  very  contract 
sought  to  be  performed,  the  contract  must  be 
grounded  on  an  adequate  and  legal  considera- 
tion, and  It  must  appear  dearly  to  tlie  chancel- 
lor that  the  law  could  not  give  adeqaate  relief 
in  damages. 

[EH.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |  113 ;  Dec.  Dig.  S  38.*] 


4.  SPEdFIO  PEBFOBHANn  <|  121*)  —  PABOL 
CONTBACT  TO  CONVET  LaND— SumCIENCT 

or  Evidence. 

Evidence  of  the  existence  of  an  oral  con- 
tract to  convey  land  held  not  sufScient  to  vrar- 
rant  specific  performance  tliereof. 

[Ed.  Note.— For  other  caaea,  sse  Specific  Per^ 
f^mnce,  Gsnt  Dig.  H  887^306;  Dec.  Dig.  f 

5.  Witnesses  (1189*)— Cohfbtbnct— Tbaits- 

ACTION  WITK  DBOBDENT. 

Plaintiff,  in  an  action  against  the  heirs  of 
a  decedent  for  specific  performance  of  an  al- 
leged parol  agreement  of  decedent  to  convey 
plaintifE  land,  was  incompetent  to  testify  to 
prove  either  the  agreement  or  the  peiformancfr 
of  his  part  thereof. 

[Ed.  Note.— For  other  cases,  see  Witnesaes, 
Dea  Dig.  I  ISa*] 

6.  WIT1IXSBB8  (1140*}— GoiCFnxiroT— TEAin- 

AOnON  WITH  I>EGIDKnT. 

PlaintifTs  wife,  as  a  witness,  was  also 

incompetent  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  I  140.*] 

7.  BvxDENOB  (I  208*)— Aokissionb  AoAinaT 
InnEBEOT. 

There  is  no  exception  to  the  mie  allowing 
admissions  of  a  party  to  a  suit  made  against 
his  interest  to  go  in  against  him,  in  the  ab- 
sence of  an  express  statute  forbidding  it,  even 
tiiourii  the  admisslras  relate  to  matters  as  to 
which  be  Is  Incompetent  to  testify. 

[Eld.  Note^By>r  other  cases,  see  EMdencc^ 
Dec  Dig.  f  208.*] 

a  Appeal  and  Bbbob  ({  1050*)— Habiclbss 
Bbbob— Aduission  or  Evidence. 

Error,  If  any,  of  a  diancellor  in  hearing 
evidence  looking  to  a  compromise  and  excluding 
it  80  days  afterwards,  was  harmless,  where 
it  did  not  appear  that  his  Judgment  was  af- 
fected thereby,  especially  where,  regardless  of 
the  evidence,  the  decree  could  not  have  gone 
for  the  unsuccessful  party  on  the  whole  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^vi^^  Gent  Dig.  f|  41S7-4108;  Dec  Dig.  « 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  F.  C  Jobnstcm,  Jndgb 

Action  by  James  IL  Forrlste  against  EUx- 
abetb  Sullivan  and  othors.  Jndgm«t  for  de- 
fendants, and  plaintiff  appeals.  Poidlng  ap- 
peal the  mentioned  defoidant  died,  and  Su- 
san HCEUnl^,  ber  sole  devisee,  and  John  F. 
H<£inl^,  executor,  were  made  parties  tai 
her  stead.  Affirmed. 

Mcpherson  &  HUpirt  and  B.  J.  White,  for 
appellant   McZ^tt  ft  McNatt,  for  reqMmd- 

ents. 

LAMM,  P.  J.  Spoclflc  performance — the 
land  (the  S.  %  of  the  N.  W.  hi.  and  the  N.  W. 
%  of  the  S.  W.  section  15,  township  26,  B- 
25)  lying  In  Lawrence  county. 

Joseph  SuUlvan  died  in  Marcb,  1907,  full  of 
years.  Intestate,  seised  of  the  land  and  a  con- 
siderable estate  besides,  leaving  a  widow, 
Elizabeth,  no  children,  and  an  only  sister,  to- 
getber  with  the  sons,  daughters,  grandsons 
and  granddaughters  of  deceased  brothers  as 
collateral  kin — all  made  parties  defendant 
Elizabeth,  electing  to  take  half  the  estate 
subject  to  debts,  under  the  statute,  present- 
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I7  diee  testate  pending  this  appeal,  making 
her  foster  daughter,  Susan  McKlnley,  lole 
devisee  under  her  will  and  nominating  John 
F.  McKlnlef,  husband  of  Susan,  executor. 
On  suggestion  here  of  the  death  of  EUlxabeth 
SulUvan,  said  McKinleys  are  by  stipulation 
made  parties,  enter  their  appearance,  and 
the  cause  stands  revived.  In  1902  Joseph 
Sullivan  purchased  the  land  from  one  Stew- 
art For  convenience  let  it  be  called  the 
"Stewart  farm."  There  la  another  tract,  oft- 
en referred  to,  a  mUe  or  so  from  the  Stewart 
farm.  Let  It  be  called  the  "Neece  80."  On 
Joseph's  death,  plaintiff  set  up  a  claim  to  the 
Stewart  farm,  connecting  that  claim  with 
a  prior  claim  to  the  Neece  80,  contending  that 
by  agreement  such  prior  claim  had  been 
transferred  to  the  Stewart  farm— the  Neece 
80  having  been  sold,  he  says,  by  Joseph  to 
one  Seaman  and  the  Stewart  farm  purchased 
thereafter  pursuant  to  such  agreement  Pres- 
ently plaintiff  sues  for  spedflc  performanca 
Thereafter  he  flies  an  amended  bill ;  defend- 
ants answering  and  plaintiff  replying  to  roch 
answer.  On  a  change  of  venue,  the  cause 
was  tried  by  R.  H.  Davis,  Esq.,  of  the  Law- 
rence bar,  sitting  as  special  Jadg&  Gost  bft* 
low,  plaintiff  appeals. 

1.  Before  reaching  the  merits,  there  la  a 
preliminary  Question  inviting  disposition, 
viz.:  Plaintiff  (as  was  proper,  rule  0,  q.  v., 
73  8.  W.  v}  abstracts  only  the  amended  bill. 
Defendants  file  an  additional  abstract  pur- 
porting  to  bring  here  the  original  bill,  there- 
by showing  further  that  they  objected  to  tes- 
timony under  the  amended  bill  on  the 
grounds  (among  others)  of  a  departure,  In 
that  it  made  additional  and  different  vital 
averments  not  In  the  first  bill,  that  their  ob- 
jection was  overruled,  they  excepting.  Point 
Ing  ns  to  that  objection,  exception,  and  to 
the  original  bill  so  abstracted  by  them,  they 
seefc,  ai^endo,  to  have  ns  compare  the  orig- 
inal with  the  amended  bill  in  order  to  ahow 
that  the  contract  to  be  spedflcally  p^ormed, 
pleaded  In  the  one,  differs  in  material  partic- 
ulars from  that  in  the  other.  On  such  prem- 
ise they  press  upon  us  the  contention  that 
plaintiff  "had  no  certain  or  definite  contract 
that  he  knew  of  himself,"  and,  after  consult- 
ing with  his  witnesses,  amended  his  pleading 
to  conform  to  their  testimony.  The  point 
lacks  substance.  Because,  by  answering  over 
to  the  amended  bill  they  waived  the  depai' 
ture,  as  a  departure.  Walker  v.  Railroad, 
193  Mo.,  loc  dt  472,  92  S.  W.  83 ;  Lieee  v. 
Meyer,  143  Mo.  647,  46  S.  W.  282.  They  had 
a  last  shot  left  in  their  locker  on  that  score, 
viz..  the  right  to  Introduce  the  abandoned  bill 
aa  evidence,  as  an  admission  by  plaintiff 
against  his  Interest  Meriwether  v.  Knapp  & 
Co.,  224  Mo.,  loc.  dt  627, 123  S.  W.  1100,  and 
cases  cited;  Anderson  v.  McPlke,  86  Mo.  293; 
Schad  V.  Sharp,  95  Mo.  573,  8  S.  W.  649. 
But  they  did  not  use  It  by  putting  it  In  evl- 
d^ce.  It  nowhere  appears  In  the  blU  of  ex- 
ceptions as  an  evidentiary  fact  where  alone 
tt  could  be  so  preserved  for  appellate  use. 


Dead  as  a  pleading,  it  coold  spring  to  life  as 
evidence  In  no  other  way.  Missouri  Pacific 
BaUway  Co.  t.  Bank,  212  Mo.,  loc  dt  617, 
111  8.  W.  574;  rule  9  (73  S.  W.  v)  pupra. 
Therefore  we  may  not  consider  it  on  the  mer- 
its of  the  case. 

2.  The  contract  and  the  grounds  upon 
which  it  is  sought  to  be  enforced  are  set 
forth  in  the  amended  bill  to  be  that  for 
many  years  plaintiff  had  been  living  npon 
tracts  of  land  belonging  to  jMeph  Sullivan, 
and  for  that  period  (quoting)  "had  rendered 
various  and  valuable  services  to  said  deceas- 
ed. In  the  way  of  dearlng  and  Improving 
said  different  tracts  of  land,  for  said  deceas- 
ed, in  selling  and  disposing  of  the  different 
kinds  of  products  raised  on  said  tracts  of 
land,  and  caring  for  and  rendering  other  per- 
sonal  services  to  said  deceased,  and  the 
plaintiff  has  never  been  paid  any  sum  what- 
ever for  any  <it  such  services  so  performed 
for  said  deceased;  that  all  such  services 
were  rendered  under  and  In  pursuance  of  a 
verbal  contract  and  promise  on  the  part  of 
said  deceased  Joe^h  Sullivan  that  he  would 
convey  the  l^al  title  to  the  tract  of  land  on 
which  he  then  resided  to  the  plaintiff,  before 
the  death  of  him,  the  said  Jos.  Sullivan.** 

Referring  to  the  Keece  80,  Its  sale,  the 
purchase  of  the  Stewart  farm,  and  the  al- 
leged contract  pertaining  to  both,  the  bill 
states  that  plaintiff  resided  on  and  improved 
the  Neecp  80,  and  that  (quoting)  "the  sole  con- 
sideration for  all  such  services  so  rendered 
to  said  deceased  was  the  repeated  promise 
on  the  part  of  said  deceased  that  he  would 
see  to  It  that  the  plaintiff  was  made  the  le- 
gal owner  of  said  80-acre  tract  of  land ;  that 
Instead  of  deeding  said  80-acre  tract  of 
land  to  the  plaintiff,  as  said  deceased  re- 
peatedly agreed  to  do,  tn  payment  for  all 
said  services  so  rendered  him  by  the  plain- 
tiff, during  the  year  190~,  said  deceased, 
with  the  consent  of  plaintiff,  sold  and  con- 
veyed said  80-acre  tract  of  land  on  whldi  the 
plaintiff  then  resided,  and,  in  lieu  thereof, 
purchased  the  above  described  120-acre  tract 
of  land,  the  said  deceased  Jos.  Sullivan  then 
and  there  promised  and  agreed.  In  consid- 
eration of  all  said  services  so  rendered  by 
the  plaintiff  and  those  to  be  rendered  by  the 
plaintiff,  to  deed  or  cause  to  be  deeded  or 
conveyed  to  the  plaintiff." 

It  Is  next  alleged  that  at  an  unnamed  date 
Joseph  Sullivan  put  plaintiff  In  exclusive 
possession  of  the  Stewart  farm,  and  "then 
and  there  agreed  and  promised"  that,  it 
plaintiff  "would  live  upon  and  improve  said 
120-acre  tract  of  land  and  continue  to  render 
such  personal  and  other  services  to  the  said 
deceased,  Jos,  Sullivan,  that  he  would  con- 
vey the  1^1  title  to  said  120-acre  tract  of 
land  to  the  plaintiff  before  tbe  death  of 
him,  the  said  Jos.  Sullivan." 

It  Is  next  alleged  that,  In  pursuance  of  the 
contract  plaintiff  moved  on  tlie  Stewart 
farm,  took  possession,  "made  lasting,  perma- 
nent and  valuable  improvements,  rendered 
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Tarloua  and  valuable  personal  services  and 
other  serrlcea  and  labor  and  expended  money 
and  labor  in  Improving"  It,  all  with  Sulli- 
van's knowledge  and  consoit,  wbo  received 
such  "labor,  services,  and  expenditures" 
knowing  tliat  plaintiff  relied  npon  a  per^ 
fonnance  of  tlie  contract  In  Sullivan's  life- 
time; that  he  neglected  to  convey  to  plain- 
tiff as  agreed,  and  as  defendants,  his  heirs 
at  law.  have  likewise  refused,  plaintiff  prays 
for  specific  performance,  etc.  Admitting  Jo- 
seph Sullivan's  and  defendants*  l^al  title, 
the  answer  denies  plaintiff  has  any  title,  or 
that  Joseph  intended  to  give  or  convey  the 
land  to  him;  avers  that  all  the  posseMlon 
idalntlff  ever  had  was  as  Jos^h's  t«iant, 
attorning  to  him  by  paying  rent;  that  plain- 
tiff, having  taken  and  held  as  tenant.  Is 
estopped  to  claim  poBSenlon  otherwise ;  that 
defendants  now  have  possession  of  a  certain 
30  acres  of  said  Stewart  farm  tlirough  their 
tenant,  Hemphill,  to  whom  Joseph  rented  in 
his  lifetime.  Denying  each  and  every  other 
allegation,  the  answer  avers  that,  If  plaintiff 
performed  any  services  for  deceased  for 
which  be  has  not  been  fully  paid,  Joseph's 
estate  is  solvent  and  in  the  course  of  ad- 
ministration, wherefore  he  has  a  full  and 
adequate  remedy  at  law.  There  Is  also  a 
plea  of  the  statute  of  frauds  in  bar.  The  re- 
ply was  conventional.  On  pleadings  thus 
outlined,  there  was  a  long  trial  and  much 
evidence.  We  shall  not  swdl  this  opinion 
with  all  the  details.  It  appears  without  con- 
tradiction that  plaintiff  is  past  middle  age ; 
that  he  is  a  poor  man,  had  been  a  faithful 
and  trusted  friend  and  tenant  of  Joseph 
Snlllvan  for,  say,  20  or  more  years,  first  on 
the  Neecc^  80  and  tben  on  the  Stewart  farm ; 
that  he  worked  as  a  farm  hand  for  Sullivan 
prior  to  his  marriage,  and  married  Mrs.  Sul- 
livan's housemaid;  that  both  of  them  were 
worthy  people,  receiving  the  long-continued 
and  entire  respect  and  good  will  of  Joseph 
Sullivan;  that  after  the  marriage  they  re- 
sided with  the  Sull  Ivans  on  the  Neece  80 
for  a  while,  Joseph  then  buying  another  tract 
and  moving  there,  leaving  plaintiff  In  posses- 
sion as  tenant  The  precise  terms  of  this 
tenancy  or  the  terms  of  plaintifTs  lease  on 
the  Stewart  farm  are  not  disclosed,  other 
than  that  he  paid  one-third  rent  in  kind. 
Whether  in  the  crib,  bin,  or  mow  on  tiie  place 
or  at  SolUvan's  residence  la  not  as  clear  aa 
It  m^bt  be.  The  Snllivans  were  childless, 
lived  plainly,  without  jar  or  discord  as  hus- 
■band  and  wife,  and  towards  the  end  became 
feeble-Joseph  having  an  obstinate  sore  on 
his  hand,  and  was  botliered  by  otiier  afflic- 
tions attending  old  age.  When  Snllivan  mov< 
ed  from  the  Neece  80,  as  we  grasp  It,  say, 
18  years  prior  to  his  death,  he  lived  a  mile 
or  two  away  from  plaintiff  and  a  little  the 
■rise  of  that  from  him  wbra  the  lattw  moved 
to  the  Stewart  farm.  It  is  conceded  that 
Sullivan  died  Intestate,  Invlng  no  children 
and  seised  of  a  large  estate ;  that  Elizabeth 
was  Ida  widow,  and  the  otber  defendants  hla 


heirs  at  law.  He  was  a  hard-headed,  pra^ 
tlcal  man,  shrewd  and  rather  dose  in  money 
matters,  a  stickler  for  his  rlgbts  in  bosineas 
dii^ering.  Inclined  to  accumulate  property 
and  setting  store  by  it,  honest  withal,  and 
prompt  in  payii^  his  debts.  The  record  la 
dark  on  the  value  of  the  Neece  SO  or  of  the 
Stewart  farm.  At  a  certain  time,  say,  five 
OF  six  years  before  he  died,  Snlllvan  sold  tbe 
Neece  80.  It  Is  not  auite  dear  when  he 
bought  the  Stewart  farm,  but  It  was  either 
a  little  before  or  a  little  after  the  sale  of 
the  Neece  80,  and,  on  surrendering  posBeo- 
sion  to  Mr.  Seaman,  the  purchaser,  Forrlster 
was  put  In  iKtsBesslon  of  all  or  the  greater 
part  of  the  Stewart  farm  as  tenant  of  Sulli- 
van, and  remained  there  until  Sullivan  died. 
Aasnmlng  the  facts  heretofore  narrated  tme, 
we  come  to  a  set  of  facts  either  affirmed  on 
one  side  and  denied  oa  the  other,  or  l^m 
which  different  condnsions  are  drawn  by 
learned  counsel. 

On  behalf  of  plaintiff  a  witness,  Mr.  Smltli, 
testified  that,  after  Sullivan  bought  the  Stew- 
art farm,  he  met  him  In  a  buggy  hard  by  a 
graveyard.  The  two  were  old  friends,  and 
Sullivan  was  on  the  road  to  the  Neece  80. 
After  the  talk  ran  on  a  little,  Snlllvan  men- 
tioned that  there  was  some  misnnderstandlnff 
over  getting  possession  of  the  Stewart  term 
and  he  wanted  Forrlster  to  move  as  quick  as 
he  could.  Witness  said  to  Sullivan:  "Mrs. 
Forrlster  once  told  him  that  place  (the  Neece 
80)  was  theirs."  Then  Sullivan:  "That 
Is  the  truth.  I  did  aim  for  Jim  Forrlster  to 
have  this  place.  I  promised  it  to  him,  but 
I  bought  him  a  better  place.'  He  says:  'I 
have  got  him  a  good  place  now.*  'Tes;*  I 
says,  'Ton  did.'  He  says:  'I  am  going  to 
get  him  over  there.  I  am  going  to  give  trim 
that  place  Instead  of  this  one.'  He  saya: 
There  Is  too  much  poor  land  on  this  place 
He  has  worked  long  years  for  me  and  worked 
well.  I  want  him  to  have  a  good  place.'  I 
said:  *nnde  Joe,  don't  yon  think  you  oo^t 
to  make  a  will,  If  Jim  shall  have  that  placeT 
'Well,*  be  said,  *no ;  I  am  not  going  to  mate 
any  wilL  Ton  know  I  havent  any  drildrai 
of  my  own,  and  I  have  enongh  left  besides 
that  place  for  my  ktnfolks  to  have  a  fight 
over.'  'Of  course,'  I  says,  'I  guess  they  will 
have  a  fight.'  Then  he  says,  'Let  them  fight 
it  out,  that  is  abont  all.* "  There  was  noth- 
ing said  abont  when  the  promise  was  made 
Further  pressed  by  questions,  it  came  out 
that  Sullivan  said  i^ntlff  had  **worfced  long 
years"  for  him  "hereT'  and  "done  liard  work 
for  me,"  and  he  did  not  get  anything  out  of 
It  He  wanted  Um  to  have  a  better  place, 
and  he  Jnat  tiionght  he  would  s^  this  idace 
and  let  him  have  tiiat  place  and  he  raid 
they  waa  willing.  He  had  mofcen  to  Vbem 
**and  th^  was  willing"— •meaning  thereby 
plaintiff  and  his  wlf&  Witness  had  teen 
plaintiff  tearing  down  an  old  bam  and  re- 
building it,  .  improvtaig  the  faices,  making 
new  rails,  vaU  fixing  dp  the  honee  on  the 
Neece  80.  He  fot  dierry  treat  from  witness 
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and  repaired  tix^  house,  and,  when  he  moved 
to  the  Stewart  farm,  he  took  np  the  cherry 
trees  and  some  strawberry  vinea  and  plants 
and  carried  them  over  there.  On  cross-ex- 
amination it  appeared  he  did  not  know  wheth- 
er plaintiff  paid  for  the  material  used  in  re- 
pairing the  house  and  ham  on  the  Neece  80 
or  not,  but  he  knew  he  Improved  the  80  by 
repairing  the  bam,  house,  and  fences.  It 
was  In  a  better  condition  when  he  moved 
away  than  when  he  went  there.  He  did  not 
know  whether  SuIUvan  paid  plalntUf  for  his 
work. 

By  another  witness,  a  daughter,  19  years 
of  age,  bom  on  the  Neece  80,  plaintiff  showed 
that  he  had  moved  some  fruit  trees  and 
shrubs  from  the  Neece  80  to  the  Stewart 
farm  when  he  moved,  this  at  the  suggestion 
of  Mr.  Sullivan.  Asked  what  he  said  about 
moving  the  plants  and  trees,  her  reply  was: 
"A.  He  came  up  to  our  house  and  said: 
'Jim,  T  have  come  to  tell  you  I  am  on  a  trade 
with  Mr.  Stewart  for  the  Stewart  place.' 
He  said:  'If  you  are  willing,  I  will  buy  the 
Stewart  place  for  you  and  you  can  move 
down  there.'  He  said:  Ton  know  according 
to  our  contract  you  are  to  keep  up  the  place 
for  the  place,*  and  says:  'The  placd  Is  yours, 
and  you  can  take  your  shrubbery  and  your 
fruit  trees  and  everything  and  put  them  out 
down  there.'  'And,'  he  says,  'the  place  is 
yours.' "  In  testifying  to  the  character  of 
the  work  done  by  her  father  on  the  Neece 
80,  she  said:  "He  kept  up  the  place,  kept  the 
fence  comers  cleaned  out,  such  as  that,"  and 
kept  up  the  fences.  The  court  asked  her 
how  many  peach  and  cherry  trees  were  trans- 
planted, and  she  replied  she  did  not  know 
exactly,  she  had  no  idea,  but  there  were 
"several."  She  did  not  know  how  long  these 
trees  had  been  planted  before  removal,  but 
other  evidence  showed  a  few  young  cherry 
trees  and  some  strawberry,  flowers,  and  rhu- 
barb plants  were  carried  over.  Her  father 
built  fences,  hauled  rocks  and  manure,  and 
repaired  a  front  porch  on  the  Stewart  farm. 
Speaking  of  services  rendered  by  her  father 
to  Mr.  Sullivan,  she  said  her  father  and 
mother  waited  on  him  when  he  was  sick  ever 
since  she  could  remember.  His  last  sick- 
ness covered  about  18  months.  They  "sat 
up"  and  waited  on  him.  Mr.  Sullivan  had 
a  sore  hand  and  her  mother  dressed  It  four 
or  Ave  times  a  week.  Every  time  Mr.  Sulli- 
van came  over  to  their  house,  or  she  went 
over  to  his,  her  mother  was  called  over  there 
for  that  purpose.  Her  father  sat  up  with 
Mr.  Sullivan  during  his  last  sickness,  lifted 
faim  up  and  down,  and  cared  for  him,  and 
used  a  syringe  to  move  his  bowels.  At  a 
certain  time  in  November,  1906,  Mr.  Sullivan 
was  at  plaintiff's  house  and  the  daughter 
heard  him  say  this  to  her  father:  "  'Jim,  I 
have  come  up  to  turn  the  place  over  to  yon 
to  mn.'  He  said:  'It  Is  yours.'  He  said: 
'According  to  our  contract  you  have  more 
than  eamed  if  He  said:  'It  Is  youn.'  He 
■aid:  1  don't  want  you  to  let  Joe  Jesse  to 


have  any  ground.  He  won't  gathw  my  rent 
and  I  know  he  won't  gather  yours.' "  In- 
quired of,  on  cross-examination,  it  appeared 
that  a  nephew  of  Mr.  Sullivan,  "Joe  Jesse," 
had  helped  build  the  porch,  and  that  her  fa- 
ther had  told  her  that  he  paid  Joe  Jesse  for 
his  help.  Mr.  Sullivan  bought  the  boards 
to  cover  the  bam  on  the  Stewart  farm,  and 
told  her  father  that  Joe  Jesse  owed  him  $75, 
and  that,  If  her  father  could  get  him  to  help, 
he,  Sullivan,  would  pay  that  much.  Joe 
Jesse  did  help  in  covering  the  bam.  She  did 
not  see  her  father  pay  for  the  boards  to  cov- 
er the  porch,  but  her  father  told  her  he  paid 
for  them.  During  all  the  time  her  father  was 
on  the  Neece  80  and  the  Stewart  farm  he  paid 
Mr.  Sullivan  one-third  he  raised  as  rent  and 
delivered  It  The  rent  for  the  year  (1906-07) 
had  been  paid  before  the  last  conversation. 
Asked  about  Mr.  Hemphill's  cultivating  80 
acres  of  the  land,  she  said  Hemphill  rented 
It  from  her  father.  She  knew  this  because 
her  father  told  her  so.  A  hoy  named  White 
was  with  Mr.  Sullivan  at  the  time  he  had 
said  conversation  with  her  father.  (Note: 
This  hoy  was  living  within  reach  of  a  sub- 
poena, hut  was  not  introduced  by  either  side. 
His  mother,  however  testified  for  plalntUf.) 
After  Mr.  SuUlvan  got  so  bad  during  his  last 
slckneBs,  other  neighbors  commenced  iomlng 
In  to  wait  on  him,  but  -her  father  sat  up  most 
of  the  time.  Sullivan  had  a  Mrs.  White  and 
a  Mr.  Lee  there  part  of  the  time.  Her  fa- 
ther did  the  usual  work  at  home,  looking 
after  things  before  going  over,  and  Mr. 
Feester  lived  on  Mr.  SuUlvan's  farm,  and 
at  times  took  care  of  blm.  A  Mr.  Lee  helped 
take  care  of  the  old  gentleman  and  Joe  Jesse, 
but  not  often.  Mrs.  White  did  the  work  In 
the  kitchen,  and  Mr.  Lee  brought  in  wood, 
made  fires,  and  helped  wait  on  Mr.  Sullivan. 

Another  witness,  Mr.  WlUiam  Bea,  teeUfled 
to  a  conversation  had  with  Mr.  Sullivan,  in 
which  be  wanted  to  buy  the  Stewart  land 
from  Mr.  Sullivan,  and  it  was  priced  to  him 
at  $50  an  acrp.  We  quote  some  of  this  testi- 
mony: "Q.  What  did  he  say  and  what  did 
you  say?  A.  I  stopped  and  got  out  of  my 
buggy.  I  asked  blm,  I  wanted  to  buy  that 
place  he  bought  from  Stewart  He  says  to 
me— he  called  me  'Will'— be  says:  'Will, 
that  place-  Is  not  for  saje.'  He  says:  *I 
bought  that  place  for  Forrister  to  work.' 
Then  went  on  and  said:  'If  I  was  to  price  It, 
It  would  be  so  high  you  could  not  buy  it' 
I  wanted  to  know  what  his  price  was  on  the 
place,  so  I  asked  him  the  question.  I  said, 
'Well,  price  the  place  to  me.' " 

Plaintiff's  brother  testified  he  lived  for  a 
year  with  him  14  years  ago.  Before  he  got 
married,  he  asked  his  brother  if  he  could  live 
with  him  In  the  house,  and  plaintiff  told  him 
to  "name  It  to"  Mr.  Sullivan.  He  did  and  the 
latter  told  him  it  was  ^'nothing  to  him.  It  Is 
Jim's  place,  and  he  can  do  as  he  pleasea  I 
promised  that  to  Jim  for  what  he  has  done." 
Speaking  of  repairs,  he  was  cognizant  of  at 
that  time  on  the  Neece  80,  he  said  plaintiff 
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r^ired  the  fences,  hauled  manure,  and  did 
about  a  we^'s  work  on  the  wall  aboat  the 
well,  so  that  when  big  rains  came  they  would 
not  wash  in.  He  cleaned  out  fence  corners, 
sharpened  posts,  and  made  a  few  rails.  He 
also  sold  Sullivan's  com,  cribbed  on  the  plac^ 
to  miners  on  Sunday.  He  did  not  know  of 
his  being  paid  for  this  work.  He  never  saw 
Mr.  Sullivan  give  plaintifC  any  money.  Plain- 
tiff covered  the  bam  on  the  Stewart  farm  and 
the  east  porch  of  the  houae.  He  got  "Joe 
Jefistf '  (SulUvan)  to  do  that  and  paid  him  In 
seed  com.  He  knew  plaintiff  paid  him  be- 
cause he  heard  Joe  Jesse  say,  "I  will  make  as 
long  a  job  as  I  can,  so  I  will  get  enough  seed 
com."  A  Mr.  Ragsdale  buUt  a  f«ice  on  the 
Stewart  farm  and  plaintiff  paid  him.  It 
seems  from  the  cross-examination  that  the 
wire  for  the  fence  was  on  hand  but  no  posts, 
that  plaintiff  sold  Sullivan's  rent  com.  In 
lieu  of  hauling  It  to  Mr.  Sullivan's  bouse,  and 
that  at  one  time  plalntUC  bought  some  clover 
and  timothy  seed  and  sowed  on  the  place. 

Enoch  Medlln,  70  years  old,  who  described 
himself  as  "very  forgetful,"  testified  for  plain- 
tiff that  on  an  evening's  visit  to  Mr.  Sullivan 
during  his  last' sickness  a  conversation  oc- 
curred. Let  It  be  told  In  the  witness'  own 
words,  viz.:  "I  was  over  there  one  evening. 
He  Just  ask  me,  says  he:  'How  did  you  fix 
up  your  business,  Enoch?  I  understood  yon 
got  your  business  fixed  up.'  I  said:  'Yes.' 
Says  he:  'How  did  you  fix  It?'  Says  I:  'I 
gave  one  40  acres  I  live  on  to  my  son  to  take 
care  of  his  mother  and  me,  and  the  other  laud 
I  divided  between  the  other  children.'  Says 
he:  'I  believe  that  Is  all  right  I  believe  that 
is  a  good  policy.'  I  don't  know  as  he  said 
•policy';  he  said,  'I  believe  that  is  all  right.' 
I  says  to  him,  says  I:  'Mr.  Jim  Forrlster  has 
been  good  to  you,  Uncle  Joe,  and  it  Is  time 
you  are  doing  something  for  him.'  I  think 
something  to  that  amount  Says  he:  'Yes; 
Jim  has  been  good  to  me  for  20  years  waiting 
on  me  and  doing  for  me ;'  and  says  he,  'I  am 
going  to  do  something  for  Jim.  I  aim  for  him 
to  have  that  land  he  lives  on.'  That  Is  about 
what  he  said."  From  his  cross-examination 
it  appears  this  conversation  was  about  three 
months  before  Mr.  Sullivan  died.  Mrs.  White 
and  her  daughter  might  have  been  In  the 
room  so  far  as  witness  knew.  He  did  not 
recollect  Mr.  Sullivan's  saying:  "The  place 
is  mine,  and  I  am  going  to  keep  It"  On  an 
inquiry  from  the  court  as  to  what  be  did  say, 
his  answer  was:  "He  said  he  was  going  to 
do  something  for  Forrlster.  Q.  Did  he  say 
what  he  was  going  to  do7  A.  No;  only  he 
said  he  aimed  for  Jim  Forrlster  to  have  that 
land  he  lived  on.  That  is  about  the  way  he 
spoke  It"  Witness  bad  given  his  deposltitm 
In  the  case,  and  admitted  that  In  that  deposi- 
tion he  might  have  said  that  he  spoke  to  Jim 
Forrlster  about  Mr.  Sullivan  giving  him  some- 
thing, and  might  have  Said  that  Forrlster  had 
said:  "Uncle  Joe  ought  to  give  me  something 
for  waiting  on  him  and  doing  work  for  him." 
He  reiterated  that  he  had  a  poor  memory, 
and  could  not  recoUecA  much  about  what  was 


said,  but  he  did  recollect  that  he  had  a  talk 
with  Mr.  F(»Tlster,  In  which  he  said:  "Uncle 
Joe  (meaning  Sullivan)  ou^t  to  allow  him 
something  for  waiting  on  him — ought  to  do 
something  for  blm.  I  can't  tell  much  aboat 
It   It  has  done  passed  my  recollection.'' 

From  Mrs.  Flora  White  plaintiff  elicited 
testimony  that  she  had  several  wedcs 

at  Mr.  Sullivan's  home  during  his  last  Ql- 
ness,  was  present  when  Ikioch  Medlln  was 
there,  but  beard,  no  conversation.  A  aluwt 
thne  btfore  deatii,  Mr.  Sullivan  was  raised 
up  In  bed  and  talked  in  the  presrace  of  wit- 
ness, Mr.  and  Mrs.  McKlnley,  and  Mr.  For- 
rlater.  She  could  not  remember  all  said,  but 
recalled  one  remark,  vis.,  "He  wanted  Jim 
Forrlster  to  stay  right  where  he  was  on  tbe 
place."  She  testifled  to  Mr.  Forrister's  com- 
ing over  and  helping  take  care  of  Mr.  Sul- 
livan quite  often,  and  giving  him  Injecttons. 
Sometimes  be  was  sent  for  to  do  that  On 
cross-examination  she  testified  that  Mr.  Sul- 
livan said  in  the  deathbed  conversation  that 
he  wanted  "Mr.  Feester  (his  tenant  oh  Ms 
home  place)  to  stay  right  where  he  was." 
Asked  If  be  did  not  say  that  be  wanted  them 
to  pay  "Aunt  lAz  roit,"  in  the  same  convo^sa- 
tion,  she  replied:  "Something  said.  I  don't 
know  how  it  was.  I  got  it  mixed  up."  She 
was  then  asked  this  question:  "Aunt  Liz,  his 
wife,  was  to  be  paid  rent?"  Hw  answer  was: 
"Something  to  that  amount — ^I  would  not 
swear  to  what  It  was."  He  was  telling  John 
McKlnley  "how  he  wanted  his  pr(^rty  and 
what  be  wanted  done  with  his  stuff."  Sbe 
gave  evidence  tending  to  show  that  the  Mc- 
Klnleys  and  some  of  the  SuIUvans  helped  take 
care  of  Mr.  SulUvan,  and  that  some  oC  them 
were  absent  in  Texas  during  his  last  slc&ness; 
that  plaintiff  lived  closer  than  any  of  the  SuI- 
Uvans, that  Mr.  Lee  lived  with  Mr.  Sullivan 
part  of  the  time  and  waited  on  him ;  that  she 
had  a  son  14  years  old  who  lived  there  while 
she  did;  that  this  son  went  with  Mr.  Sul- 
livan over  to  plaintiff's  house  on  several  oc^ 
casions.  Witness  dressed  Mr.  Sullivan's  hand 
part  of  the  time,  and  Mrs.  Forrlster  dressed 
it  for  a  running  sore.  Plaintiff  also  helped 
take  care  of  him.  She  never  saw  him  paid 
for  what  he  did.  Mr.  Sullivan  had  plraity  of 
money  to  hire  help,  and  always  paid  witnesa. 
Recurring  again  to  what  Mr.  Sullivan  said  on 
his  deathbed,  witness  said  he  spoke  of  both 
Feester  and  Forrlster  at  about  the  same  time 
staying  where  they  were  and  paying  rent  but 
she  could  not  swear  exactly  how  It  was,  as 
she  "got  it  mixed  up."  A  Miss  HemphUl 
stayed  there  some  and  dressed  Mr.  Sullivan's 
hand,  also  a  Miss  Grlffln. 

A  Mr.  Gree  testifled  he  was  present  in  a 
store  and  heard  Mr.  Sullivan  talking  a  year 
or  BO  before  he  died  to  the  proprietor  nf  the 
store.  Rucker,  the  proprietor,  asked  Mr.  Sul- 
livan why  "he  didn't  have  bis  business  fixed 
up,"  and  Sullivan  told  him  he  "had  it  already- 
fixed."  "He  said  he  Intended  for  Jim  to  have 
the  120  acres  he  was  living  on,  *  *  *  bat 
he  didn't  Intend  that  the  SuIUvans  should 
have  any."  He  told  what  he  wanted  ttw  ICo- 
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Kinley  <aiUdren  to  have,  and  said  tbat  vas 
tbe  war  aimed  to  handle  It"  On  cross- 
examination  It  was  shown  that  this  witness 
was  bseptot  company  with  plalutUfs  daugh- 
ter, that  be  had  told  one  of  tfalntMTB  attor* 
neys  about  OTerhearlng  tbe  oonvecaatlon  be- 
tween SnlUvan  and  Bucket  about  three 
before  the  trial,  and  no  one  else. 

A  Ur.  Forrlster,  of  dlatant  kin  to  plaintiff, 
gave  testbnony  to  the  effect  tbat  be  had  seen 
platntlfl  cut  fence  craners  and  bnlld  a  fence 
on  tbe  Neece  80,  bad  seen  blm  make  rails 
there  and  build  new  fences,  cover  the  bam. 
Witness  and  a  brother  helped  cover  tbe  bam, 
and  received  tbelr  pay  In  tbe  use  of  tbe  bam 
to  "Gdwd"  a  macblne  during  one  winter.  On 
cross-examination  witness  admitted  be  did 
not  know  what  the  understanding  was  be- 
tween Mr.  SulllTan  and  i^alntlff  about  get- 
ting pa7  for  bis  work,  and  that  he  dldjwt 
know  at  tbat  time  of  plalntllC  making  any 
claim  on  the  place— plaintiff  bod  cleared 
"some  Httle  patches  there,"  but  he  did  not 
know  bow  modi. 

Another  witness— brother  of  tlie  last— testi- 
fied tiiat  be  saw  plaintiff  cut  fence  comers 
and  haul  manure,  buUd  some  new  foices, 
and  repair  the  bam  on  the  Meece  80,  had 
helped  him  do  It  In  ooTwlng  the  bam  his 
brother  and  Joe  Jesse  SulUvan  hriped.  On 
the  Stewart  farm  iHalntlff  had  buUt  a  porch 
over  the  east  door.  He  bad  seen  blm  meas- 
tiring  ont  SuUivan's  com  for  several  years 
and  selling  it,  but  did  not  know  whether  be 
was  paid  for  It  never  saw  him  paid.  On 
cross-examination  it  appeared  tbat  the  porch 
was  an  old  porch  about  8  by  12,  covered  with 
boarda.  Witness  did  not  know  who  fur- 
nished the  boards.  Tbe  cwn  plalntlfl  meas- 
ured ont  was  In  a  crib  on  the  Neece  place. 
Witness  had  rented  the  south  30  acres  of  the 
Stewart  place  a  year  or  so  beforS  and  paid 
rent  to  Mr.  Sullivan,  had  spoken  to  plaintiff 
about  rating  it  and  he  had  agreed  to  It 

By  a  Mr.  Stafford  plaintiff  showed  tbat 
he  once  owned  the  Neece  80,  and  about  20 
years  before  sold  it  to  Mr.  Sullivan.  Sul- 
livan moved  on  it  afterwards  bought  a 
farm  from  Mr.  Eingery  and  moved  there, 
where  he  died.  Hien  Mr.  Forrlster  went  on 
the  land.  About  five  or  six  years  ago  Mr. 
Sullivan  sold  the  Keece  80,  and  bought  the 
Stewart  farm.  At  that  time  witness  had 
some  negotlatl<ms  with  Stewart  about  buy- 
ing the  farm  himself,  and,  after  Sullivan 
bought  It,  he  asked  him  what  he  would 
take  to  sell  it  to  him.  Mr.  Sullivan  said: 
"He  didn't  want  to  sell  the  farm,  that  he 
had  sold  the  other  farm,  and  Jim  had  mov- 
ed over  there,  and  he  was  keeping  tbe  farm 
for  Jim,  and  he  didn't  want  to  sell  it  to  me 
on  account  of  Jim  keeping  it" 

Such  Is  plaintiff's  case  on  the  facts. 

A  Mr.  Charles  Stewart  was  put  on  the 
stand  by  defendants.  One  of  his  sisters 
bad  married  a  Sullivan,  an  heir  to  the  Sul- 
livan estate.  This  witness  testified  to  a 
conversation  with  plaintiff,  shortly  after 


Mr.  Sullivan's  death,  in  which  plaintiff  said 
that  Mr.  Sullivan  "hadn't  given  it  to'  him 
nor  promised  it  to  him,  but  had  talked  like 
he  was  going  to  do  something  for  him,  but 
had  never  promised  it  to  him."  Witness 
was  a  son  of  tbe  Stewart  wbo  once  owned 
titB  term.  He  saw  the>  place  every  few 
days,  and  noticed  no  improvements  after 
plaintiff  went  there.  Plaintiff  told  blm,  aft- 
er Mr.  Sullivan's  death,  that  he,  plaintiff, 
had  tried  to  buy  five  acres  of  the  land  from 
Mr.  Sullivan,  but  the  latter  had  said 
didn't  want  his  land  cut  up  that  way."  On 
cross-examination  witness  said  there  was  a 
good  porch  on  the  bouse  when  it  was  sold 
to  Mr.  Sullivan,  and  he  bad  not  seen  a 
new  porch  put  on  since;  that  there  was  a 
board  roof  put  on  the  bam;  that  he  had 
seen  some  new  fence  built  this  spring  since 
the  suit  and  some  new  posts  scattered 
along  the  road,  had  seen  some  fence  comers 
cleaned  out  and  some  weeds  and  brush, 
about  a  half  a  quarter,  in  one  place. 

By  a  Mr.  Hemphill  It  was  shown  that  he 
was  occupying  the  south  30  acres  of  the 
Stemrt  farm  as  tenant  He  had  talked  to 
plaintiff  about  renting  it  He  sent  him  to 
see  Mr.  Sullivan,  and  witness  made  the  ar- 
rangemrat  with  blm.  Sullivan  told  him  to 
put  it  in  com.  Plaintiff  told  him  before 
that  he  could  have  It  "so  far  as  he  was  con- 
cerned," and  sent  blm  to  see  Mr.  Sullivan. 

By  a  Mr.  Feester  it  was  shown  that  he 
was  a  tenant  on  the  home  place  of  Mr.  Sul- 
livan's, that  Forrlster  had  paid  rent  for  the 
Stewart  place  for  the  last  year,  had  hauled 
com  to  Sullivan's  place  and  wheat  to  Auro- 
ra. At  a  certain  time  last  spring,  when 
witness,  plaintiff,  and  McKlnley  were  killing 
hogs  for  Mr.  Sullivan,  plaintiff  said  that, 
when  he  and  Mr.  Sullivan  w^e  going  to 
Marlonville  the  other  day,  be  tried  to  buy 
five  acres  of  land  of  him,  and  Mr.  Sullivan 
had  refused  to  sell  it 

By  Joe  Jesse  Sullivan  It  was  shown  that 
he  -was  51  years  of  age.  He  had  assisted 
plaintiff  in  putting  a  roof  on  tbe  bam  of 
the  Stewart  farm.  He  was  working  for  Mr. 
Sullivan,  and  was  paid  by  him.  He  had  a 
conversation  with  plaintiff  during  January 
or  February  last  spring.  They  were  talk- 
ing about  "the  shape"  of  Mr.  Sullivan's  af- 
fairs. He  was  sick,  and  his  affairs  were 
neighborhood  talk.  They  talked  about  wheth- 
er there  was  a  will,  and  plaintiff  said 
tbat  If  there  was  one,  he  knew  nothing 
about  it  and  did  not  believe  any  one  else 
knew  anything  about  his  business.  He  had 
tbe  price  to  buy  five  or  six  acres  of  land  off 
the  place  where  he  lived,  and  Mr.  Sutlirnn 
had  told  him  he  did  not  want  to  sell  it  be- 
cause it  would  Injure  the  sale  of  the  place. 
The  rest  of  his  testimony  tended  to  show 
that  witness  had  helped  take  care  of  Mr. 
Sullivan  in  his  last  sickness,  bad  been  there 
with  plaintiff,  and  that  the  Improvements 
put  by  plaintiff  on  the  land  be  had  culti- 
vated did  not  amount  to  much.    Tbe  old 


Digitized  by  Google 


728 


182  SOUTHWBSTBBN  BBPOBTEB. 


(Mo. 


bam  was  about  as  bad  «b  being  "out  of 
doors,''  but  once  In  a  while  a  little  patch 
was  fenced  off.  He  was  a  brother-in-law  of 
plaintiff,  and  visited  there  frequently.  He 
knew  of  no  permanent  Improrements  plain- 
tiff pnt  on  the  Stewart  farm.  On  cross- 
examination  be  admitted  that  be  owed  the 
estate  |50;  be  did  not  know  how  long. 
Plaintiff  had  asked  blm  to  help  cover  the 
bam,  and  Mr.  Sullivan  bad  credited  his 
note  for  his  work.  He  knew  of  plaintUTs 
waiting  on  Mr.  Sullivan,  and  plaintiff  had 
told  him  Mr.  Sullivan  was  not  paying  him 
for  It  He  mentioned  others  who  gave  in- 
jections to  Mr.  Sullivan.  Plaintiff  and  he 
liad  talked  about  Mr.  Salllvan  being  nearly 
dead,  that  he  bad  no  will,  and  it  looked  as 
If  "he  ought  to  do  something  about  It,"  or 
it  would  go  "belter  skelter  everywhere." 
Witness  is  the  son  of  the  only  surviving 
sister  of  Mr.  Sullivan,  and  had  taken  some 
isterest  in  the  defense  of  the  suit  at  the  re- 
quest of  his  mother  and  father.  Mr.  Sulli- 
van had  paid  blm  for  his  work  on  the 
bam.  He  got  seed  com  from  plaintiff,  but 
his  uncle  had  paid  for  it  There  was  about 
200  feet  of  lumber  in  the  porch,  worth  about 
$1.7S  or  $2  per  hundred.  The  coat  of  the 
porch  at  the  rate  this  witness  figures  it,  as 
near  as  we  can  make  out,  would  be  from 
$10  to  $15. 

Miss  White,  a  daughter  of  Mrs.  Flora 
White,  testifying  for  defendants,  said  she 
heard  part  of  the  conversation  between  Mr. 
Sullivan  and  Enoch  Mediln  testified  to  by 
the  latter.  She  heard  Mr.  Sullivan  say  to 
Mr.  Medlln,  referring  to  the  "place,"  that 
"It  was  his,  and  he  was  going  to  ke^  It" 
On  cross-examination  she  said  Mr.  Sullivan 
did  not  exactly  say  what  place,  ahe  did  not 
know  if  he  was  talking  about  the  Stewart 
place,  but  she  heard  him  say.  "I  own  this 
place."  He  was  at  bis  own  home  at  the 
time.  She  did  not  know  if  he  referred  to 
the  borne  place,  and  she  did  not  know  what 
place  it  was. 

Mr.  Payne  testified  that  while  Mr.  Sulli- 
van was  in  his  last  sldcness  plaintiff  told 
him  (Payne)  that  lie  had  offered  Mr.  Sulli- 
van $50  per  acre  for  five  acres  of  the  land 
about  the  house  where  he,  plaintiff,  lived, 
and  Mr.  Sullivan  had  told  falm,  plaintiff, 
in  reply  to  that  offer,  that  he  did  not  want 
to  sell  It  "It  would  mln  his  place."  Fur- 
ther, plaintiff  told  him  he  was  keeping  track 
of  each  night  he  sat  up  and  every  time  he 
used  the  syringe  on  Mr.  Sullivan,  and  that. 
If  Mr.  Sullivan  "didn't  give  him  nottilng, 
be  was  going  to  diarge  him  for  It"  This 
talk  was  in  Mr.  Sullivan's  bouse  wtiUe  he 
was  asleep.  On  cross-examination  it  ap- 
peared that  plaintiff  did  not  tell  witness 
"Mr.  Sullivan  had  promised  him  the  land." 
Witness  Is  a  son-in-law  of  John  McKfnIey, 
and  had  a  misunderstanding  with  Mr.  Snlli- 
van.  had  lived  with  him,  and  bad  left,  but 
had  come  back  and  sat  up  with  him.  Plain- 
tiff said  be  was  counting  on  Mr.  Sullivan 


giving  him  part  of  the  estate.  If  he  gare 
him  any.  he  would  not  charge  him;  If  he 
did  not  lie  would. 

By  a  Mr.  Hemphill  defendants  proved 
that  plaintiff  said  that  he  had  made  50 
trips  in  taking  care  of  Mr.  Sullivan,  and 
he  was  going  to  charge  for  it  This  was 
during  his  last  sickness.  Plaintiff  did  not 
claim  to  falm  that  he  had  a  contract  with 
r^erence  to  the  place  he  was  living  on. 

By  Mr.  Kingery  it  was  shown  that  about 
a  week  before  Mr.  Sullivan  died  plaintiff 
told  him  about  some  person  that  had  waited 
on  a  sick  woman  in  Marlonville,  and  her  ad- 
ministrator had  allowed  her  for  bar  eerr- 
Ices,  and  that  he,  plaintiff,  ought  to  get  the 
same.  On  cross-examination,  the  witness 
admitted  ttiat  plaintiff  took  care  of  Mr.  Sal- 
llvan "off  and  on"  during  his  illness,  and 
said,agaln  he  bad  not  told  him  that  he  had 
any  understanding  with  Mr.  Salllvan,  had 
not  told  him  that  be  bad  consulted  with 
counsel,  and  that,  If  be  could  not  enforce 
the  contract  he  would  require  pay  for  hie 
w<nrk,  told  Iilm  nothing  about  improvements 
on  the  Stewart  farm  or  on  the  Neece  80^ 
did  not  say  he  was  trying  to  get  any  land- 

Tbe  former  owner  of  the  Stewart  farm 
was  put  on  the  stand.  He  testified  that  he 
noticed  some  little  improvements  since  be 
sold  it;  the  bam  had  been  re-covered.  On 
the  Neece  80  whUe  plaintiff  was  there,  be 
had  a  talk  with  him  about  cleaning  ont  m 
fence  row,  and  plaintiff  said  Mr.  Sullivan 
paid  him  for  it  He  knew  of  some  work 
on  a  line  fence  on  the  Stewart  place,  but 
he  had  not  noticed  the  porch.  There  was 
a  porch  there  when  he  sold  the  farm.  The 
ends  of  the  plank  were  rotten.  He  had  no- 
ticed a  new  roof  on  the  bam,  had  never 
heard  plaintiff  claim  the  land.  Witness' 
son  had  married  one  of  the  heirs  of  the 
Sullivan  estate  and  his  daughter  another. 

Marshall  Avery  testified  for  defendants 
that  plaintiff  told  him  that  while  on  a  trip 
to  Marlonville  with  Mr.  Sullivan,  be,  plain- 
tiff, had  said  to  Sullivan :  "If  he  was  going 
to  give  him  anything,  that  would  be  the 
best  time  to  do  It"  and  Mr.  Sullivan  bad 
replied:  "The  best  thing  he  could  do  was 
to  keep  still."  Plaintiff  told  this  to  witness 
the  night  Mr.  Sullivan  died.  On  cross-ex- 
amination it  appeared  that  Forrister  had 
not  told  witness,  a  son-in-law  of  Mr.  M<s 
KInley,  that  SnlUvan  bad  agreed  to  gire 
him  the  farm. 

Sarah  Medlln  testified  for  defendants.  She 
Is  a  daughter-in-law  of  Enoch  Medlln  (wit- 
ness for  plalntflf).  In  a  conversation  vHth 
plaintiff,  with  whom  she  was  very  frlendljr 
and  of  whom  she  spoke  as  "Uncle  Jim,"  be 
told  her  that  Mr.  Sullivan  was  pretty  bad; 
did  not  think  be  would  live  long.  Witness 
asked  if  he  had  not  made  a  will.  PlalntiUT 
replied,  "No."  Witness  asked,  "Do  you  think 
he  will?"  Plaintiff  said,  "*No;  he  won't. 
He  likes  money  too  well  to  ever  do  anything.' 
He  said:  'I  have  done  more  for  him  than. 
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all  the  SnUlTans  together,  and  I  won't  get 
anrthlng.'  I  said,  'Uncle  Jim,  I  would  book 
everything  I  did.' "  After  Mr.  Sullivan's 
death,  plaintiff  told  witness  there  had  be«i 
a  will;  It  had  been  made  and  was  destroyed. 
On  croes-examlnatlon  she  said  plaintiff  had 
not  told  her  that  Mr.  Sullivan  had  agreed  to 
leave  the  place  where  he  lived  to  hUn.  She 
had  told  plaintiff  the  "law  was  a  bad  thing," 
and  he  had  said  to  her,  "Yes;  and  It  would 
not  give  him  nothing."  In  her  erosa-examt- 
natlon  she  again  said  she  had  told  him  "law 
was  a  bad  thing,"  and  he  had  replied:  "He 
expected  that,  but  the  enforcement  of  his 
rights  would  not  cost  him  anything."  Wit- 
ness knew  plaintiff  expected  to  be  a  bene- 
ficiary of  Mr.  SnlUvan's  will— that  Forrls- 
ter  thought  so.  He  said  Mr.  Sullivan  "had 
promised  him  something— promised  to  do 
something  for  him." 

Mr.  Seaman,  who  bought  the  Neece  farm, 
gave  testimony  for  defendants  that,  when 
he  bought  It,  the  buildings  were  not  in  good 
repair,  they  were  getting  old  and  consider^ 
ably  rotten,  and  the  fences  were  In  poor  con- 
dition. On  one  side  the  fence  rows  had  been 
partly  cut  out  He  knew  nothing  of  trees 
havii^  been  taken  up  and  moved  to  the 
Stewart  place.  Witness  was  cashier  of  a 
bank  at  Marionvllle  where  Mr.  Salllvan 
kept  an  account,  and  plaintiff  was  frequently 
with  Mr.  Sullivan.  He  seemed  to  think  a 
good  deal  of  him.  He  came  with  Mr.  SuUl* 
van  to  the  bank  more  often  than  any  one 
else.  On  cross-examination  It  further  ap- 
peared  that  Mr.  Sullivan  never  told  witness 
that  he  had  a  contract  with  plaintiff  to  give 
fafm  the  land.  Witness  did  not  know  that 
Mr.  Sullivan  got  plaintiff's  consent  before  he 
sold  the  Neece  80.  On  the  day  witness  was 
going  to  see  Mr.  Sullivan,  be  talked  with 
plaintiff  (we  assume  he  passed  by  the  Neece 
SO  In  going  to  Mr.  Sullivan's),  told  plaintiff  be 
wanted  to  buy  the  place,  and  the  price  he 
was  willing  to  give.  He  then  went  on  to 
Mr.  Sullivan's  and  told  him  what  he  had 
said  to  plaintiff.  He  asked  plaintiff  about 
the  condition  of  the  land,  the  average  of 
the  crops  per  acre,  and  when  he  could  get 
possession.  Afterwards  his  recollection  was 
that  he  narrated  to  Sullivan  the  iirior  talk 
bad  with  plaintiff.  Sullivan  accepted  bis 
offer  the  same  day  it  was  made,  and  his  of- 
fer was  substantially  that  talked  over  with 
plaintiff.  He  had  not  tried  to  buy  the  place 
from  plaintiff.  Plaintiff  made  no  claim  to 
it  to  him;  said  nothing  about  having  any 
interest  in  It.  The  reason  witness  talked  to 
plaintiff  was  that  he  was  the  tenant,  and  he 
thought  be  ought  to  see  him. 

To  further  sustain  the  issues  on  their  be- 
half, the  defendants  introduced  Mr.  McKIn- 
ley.  By  him  it  was  shown  that  he  had 
helped  Mr.  Sullivan  In  transacting  business 
when  asked  to.  He  fr^uently  consulted  him 
about  writing,  but  did  not  consult  him  In 
a  financial  way,  for  Sullivan's  Judgment 
was  the  best  of  the  two.   After  Mr.  Sulli- 


van's death,  he  heard  a  conversation  between 
plaintiff  and  Mrs.  McKlnley.  She  asked 
plaintiff  what  he  would  take  to  be  satisfied, 
and  he  replied  he  wonl^  take  40  aares.  This 
testimony  was  objected  to  as  an  effort  to 
compromise  and  was  stricken  out  by  the 
court  after  taking  time  to  consider  and  when 
Judgment  was  about  to  be  pronounced. 

Defendants  also  offered  proof  showing  that 
Mr.  Sullivan  paid  all  taxes  against  the  Neece 
80  and  the  Stewart  farm  tor  oU  the  yeara 
he  owned  them  severally. 

There  are  assignments  of  error  on  rulings 
on  testimony.  Facts  pertaining  thereto  will 
appear  presently  with  the  determiaatlon  of 
mdh  assignments.  Such  Is  the  whole  case. 
We  have  stated  the  facts  at  length,  being  of 
the  opinion  that  to  state  than  Is  to  decide 
the  case — the  principles  of  law  controlling 
cases  like  this  being  writ  so  large  that  even 
he  who  runs  may  read.  "I  prefer  to  stand," 
says  Whelpley.  J.,  "in  the  administration  of 
the  law  of  real  estate,  'super  antiquas  vlas, 
stare  dedsls.' "  Adams  v.  Ross,  30  N.  3. 
Law.  loc.  dt.  513,  82  Am.  Dec.  237.  It  is 
old  and  seasoned  learning  that,  as  the  laws 
of  mea  presumably  are  founded  on  natural 
Justice  and  reason,  courts  search  as  with  a 
lighted  candle  for  the  reason  of  the  law,  and, 
when  found,  put  It  as  part  of  the  law  Itself. 
Mindful  to  that  end,  the  underlying-  reason 
of  the  main  exception  to  the  statute  of  frauds 
(an  exception  invoked  by  plaintiff  and  upon 
which  he  most  stand  or  fall)  is  universally 
allowed  to  be  that  a  statute  leveled  against 
fraud  ought  not  to  apply  to  a  case  where  to 
apply  It  would  work  a  fraud — thus  accom- 
plishing Judicially  the  shameful  thing  the 
law  was  Intended  to  prevent  others  from  ac* 
complisblng.  If  the  law  were  made  to  fill 
that  bad  office  because  of  courts  sticking  In 
the  bai^,  it  might  be  likened  onto  that  anom- 
alotts  pmon  of  whom  It  wu  qwkw. 

"His  honor,  rooted  In  dishonor  stood ; 
And  telth,  nnfaithfnl,  kept  him  falsely  tme." 

To  avoid  such  abhorrent  result,  equity 
steps  in  (not  to  destroy  the  law,  but)  to  ful- 
fill the  law  by  discerning  the  soul  of  It  and 
enforcing  Its  purpose.  In  expounding  the 
statute  of  frauds  stress  is  frequently  laid 
on  its  office  In  shutting  the  door  to  the  dan- 
ger of  perjury  In  suits  to  perform  parol  land 
contracts  in  specie.  But,  peradventure,  the 
Intendment  of  the  statute  goes  further,  con- 
necting Itself  with  mere  frailitles  of  mem- 
ory. It  shuts  the  door  to  danger  on  that 
side.  Doubtless  one  or  another  of  the  rea- 
sons and  causes  of  the  statute  of  frauds  may 
be  traced  to  the  ideas  and  customs  of  an- 
cient peoples.  As  far  back  as  the  trained 
eye  of  the  student  may  penetrate  the  dim- 
ness which  time  spreads  like  a  mist  over  the 
past.  It  would  seem  that  mankind  with  one 
accord  have  been  fond  of  visible  to'kens, 
signs,  and  memorials  exciting  the  memory 
and  perpetuating  evidence  of  contracts  and 
covenants.    When  the  Persian,  demanding 
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earth  and  water  aa  a  palpable  token  of  trib- 
ute ftom  the  Greek,  sent  hla  serrants  for 
the  same,  the  Greek  Impliedly  recognized  the 
custom  nrhlle  grimly  denying  Its  application 
to  the  specific  case  then  In  hand.  Mnch  to 
the  amusement  of  the  world  ever  since,  he, 
long  on  accommodation,  bnt  short  on  man- 
ners and  hospitality,  bustled  them  down  a 
well,  and  told  them  to  get  their  earth  and 
water  there.  So  In  re  Rnth,  Boaz  et  al..  are 
we  not  told  by  unquestioned  and  Tenable 
authority  as  follows:  "Now  this  was  the 
manner  In  former  times  In  Israel  concerning 
redeeming  and  changing,  for  to  confirm  all 
things;  a  man  plucked  off  his  shoe,  and  gave 
It  to  his  neighbor;  and  this  was  a  testimony 
In  Israel."  In  and  about  that  pleasant  and 
notable  contractural  arrangement,  did  not 
Bo8K  take  oft  his  shoe  as  evidence?  Did 
not  Jacob  take  a  stone  and  set  It  up  for  a 
pillar  for  a  witness  between  La  ban  and  him, 
commemorative  of  a  domestic  contract  doubt- 
less familiar  to  the  whole  bar  of  Missouri? 
If  there  be  need  for  further  authorities  In 
point,  was  not  a  sacred  covenant,  on  whldi 
onr  Father  Abraham  set  store,  perpetually 
comemmorated  by  the  command:  "Every 
man  child  among  yon  shall  be  clrcomclsed, 
*  *  *  and  it  shall  be  a  token  of  the  cove- 
nant between  me  and  yon?"  E^)r  what  tre- 
mendous purpose,  withal,  was  the  bow  set 
in  the  clouds  if  not  as  a  token  of  a  mighty 
covenant?  The  record  runs:  "And  it  shall 
come  to  pass,  when  I  bring  a  cloud  over  the 
earth,  that  the  bow  shall  be  seen  In  the 
cloud;  and  I  will  remember  my  covenant, 
which  Is  between  me  and  yon  and  every  liv- 
ing creature  of  all  fieSh;  and  the  waters 
shall  no  more  become  a  fiood  to  destroy  all 
fiesh,  «  •  •  and  I  will  look  upon  It,  that 
I  may  remembor  the  everlasting  covenant," 
etc.  Pursuing  a  little  further  the  theme  by 
fortifying  the  idea  by  less  noble  precedents: 
What  was  the  delivery  of  a  key,  a  twig,  or  a 
clod  in  the  livery  of  seisin  of  the  old  com- 
mon law  but  a  recognition  by  common  con- 
sent of  the  use  of  a  visible  token  in  com- 
metQoratlng  a  contractual  change  of  title  to 
property?  What  else  Is  an  engagement  ring 
hut  a  visible  token  of  a  contract  to  marry 
between  a  youth  and  maid?  So  the  grasp 
and  shake  of  the  right  hand  is  as  old  as 
written  language,  as  a  token  of  a  renewed 
covenant  of  friendship.  Did  not  Jehonadab 
give  his  hand  to  Jehu?  And,  reminiscent, 
do  not  we  all  know  that  Nestor  shook  hands 
with  Ulysses  on  his  return  to  the  Grecian 
camp  with  the  stolen  horses  of  Rhesus? 
That  ^^neas  shook  hands  in  the  t«nple  of 
Dido  with  his  sometime  lost  companions. 
And  Horace,  taking  bis  morning  stroll  along 
the  Via  Sacra,  did  he  not  shake  hands  with 
passing  acquaintances?  In  some  other  old 
book,  In  some  idle  moment,  I  have  read  of  a 
custom  among  Partbians  and  Persians  to 
shake  hands  in  token  of  a  contract  They 
bargained  by  the  shake  of  the  hand — sub 
manu  congmere — esteeming  the  Joining  of 


the  right  hand  a  most  inviolable  obligation 
to  fidelity— a  custom  not  yet  lost  forsooth. 

But  we  have  been  led^afleUd  In  possibly 
unprofitable  speculation.  To  come  closer  to 
the  mark,  the  statute  of  frauds  stands,  what- 
ever the  reason  of  its  enactment,  a  perpetual 
and  impassable  barrier  to  the  specific  per^ 
formance  of  parol  contracts  relating  to  the 
sale  and  transfer  of  real  estate,  except  a  plain- 
tiff bring  himself  precisely  within  the  rigid 
and  well-marked  limits  (tf  the  channel  of  the 
main  exception  allowed  by  equity.  The  stat- 
ute is  always  a  defense,  unless  that  exixp- 
tlon  arises— an  exception  to  be  enforced  only 
in  a  court  of  conscience.  Now  conscience,  as 
spoken  of  In  the  law,  does  not  admlhlster 
the  statute  by  the  varying,  springing  whims 
and  caprices,  or  the  unregulated  discretion 
of  the  Individual  chancellor  in  each  particu- 
lar case.  Oonsdence  Is  administered  by  fixed 
principles.  It  is  founded  on  the  law  and 
never  contravenes  it  Johnson  v.  Bailroad, 
227  Mo.,  loc.  cit  4S0,  127  S.  W.  63.  Relief 
by  specific  performance  being  somewhat  of 
grace,  equity  has  settled  the  rules  for  grant- 
ing andi  relief  In  this  class  of  cases  to  be 
that  a  parol  contract  to  make  a  will  to  de- 
vise (or  to  make  a  deed  conveying)  real  es- 
tate will  not  be  enforced  in  specie  exc^t  on 
certain  high  and  stringent  conditions — eadi 
a  sine  qua  non,  viz.:  (a)  The  conversations 
relied  on  as  proof  of  tiie  contract  should 
not  be  too  ancient,  loose,  or  casuaL  (b) 
The  contract  should  be  fair  and  just,  not  a 
fetching,  biting,  or  otherwise  unconscionable 
bargain,  regard  being  had  to  the  condition 
in  life  of  the.  parties,  (c)  The  terms  of  the 
contract  should  be  so  dear  and  definite  as 
to  free  it  from  ambiguity,  and  leave  no  dOQbt 
in  certainty  of  terms  or  Intendment  <d> 
The  proof  must  show,  not  only  that  some 
contract  was  made,  but  that  the  contract 
counted  on  In  the  bUl  was  made,  (e)  Pei> 
formance  must  be  shown  as  fiir  as  practica- 
ble. It  must  be  unequivocal.  The  acts  re- 
lied on  to  show  performance  must  in  their 
nature  be  referable  alone  to  the  very  con- 
tract sought  to  be  performed ;  for  it  is  only 
thereby,  because  of  the  benefits  arising  to 
the  promisee,  that  his  conscience  and  that  of 
those  datmlng  under  him  is  bound.  In  a 
word,  the  acts  relied  on  to  show  performance 
must  point  unerringly  to  the  contract  in  suit 
and  to  none  other.  There  must  be  an  ab- 
sence of  doubt  or  equivocation  througfaont 
the  whole  case  in  pleadings  and  proof. 
From  end  to  end,  it  must  be  made  out  be- 
yond a  reasonable  doubt,  and  the  state  of 
the  proof  must  bring  the  case  within  the 
reason  of  the  exception  to  the  statnte,  vtx.. 
that  not  to  perform  in  kind,  or  in  sort,  would 
Itself  be  a  fraud,  (f)  The  contract  must  be 
grounded  on  an  adequate  and  legal  consid- 
eration, and  it  should  be  made  clear  to  the 
mind  of  the  chancellor  that  the  law  could  not 
give  adequate  and  perfect  relief  In  damages, 
thereby  attaining  the  full  end  and  justice  of 
the  case  and  rea<diliig  flie  whole  misuhtef. 
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Uoice,  the  Interference  of  equity  Is  neceft- 
sary  to  do  ronnded  Jastlce.  (g)  A  mere  tes- 
tamentary disposltian  to  devise  by  will  or  a 
mere  benevolent  dlq>oBltion  to  convey  by 
deed  by  way  of  gift  or  as  a  reward  for  serv- 
ices not  plainly  provoked  by  and  bottomed 
on  the  contra.ct  In  suit  will  not  take  the  case 
out  of  the  Btatnte.  The  foregoing  rules  are 
deduced  from  a  Une  of  late  cases,  for  ex- 
ample: Russell  V.  Sharp,  ige  Mo.,  loc.  dt 
285  et  seq..  91  a  W.  134,  111  Am.  St  Bep. 
496;  Ciolllns  y.  Harrell,  219  Mo.,  loc.  dt  800 
et  seq.,  118  S.  W.  432 ;  Kirk  T.  MIddlebrook. 
201  Mo.,  loc  dt  289  et  seq.,  100  S.  W.  450; 
Berg  V.  Moreau,  190  Mo.,  loc  dt  433  et  seq., 
9T  S.  W.  901,  9  L.  B.  A.  (N.  S  )  157;  Kin- 
ney V.  Murray,  170  Mo.  700.  71  S.  W.  197; 
Roeenwald  t.  MIddlebrook,  188  Mo.  68,  86  S. 
W.  200.  Says  Chancellor  Kent:  "I  agree 
with  those  wise  and  learned  Judges  who  have 
dedared  that  the-  courts  ought  to  make  a 
stand  against  any  further  <&croachments  up- 
on the  statute,  and  not  to  go  one  step  be- 
yond the  rules  and  precedents  already  es- 
tablished." FhUllps  V.  Thompson,  1  Johns. 
Ch.  (N.  T.)  loc.  dt  140.  That  pronounce- 
ment we  have  adopted  as  a  doctrine  of  our 
own.  Collins  v.  Harrell,  219  Mo.,  loc.  dt 
302,  118  S.  W.  432. 

In  applying  those  rules  and  prlndples  to 
the  focts  in  Judgment  it  Is  obvious  there  can 
be  no  two  ways  about  it  but  that  the  de- 
cree nisi  ought  not  to  be  disturbed,  nnless 
error  was  committed  in  ruling  on  the  admis- 
sion of  the  testimony.  Possession  Is  relied 
on.  But  the  possession  of  Forrlster  is  plainly 
referable  to  a  contract  of  lease,  and  the  re- 
lation of  landlord  and  tenant  and  not  to  any 
contract  to  make  a  will  or  to  convey.  He 
took  and  held  possession  as  tenant— the  death 
of  Mr.  Sullivan  occurring  In  the  last  year  of 
the  lease.  The  amended  bill  refers  to  "peiv 
sonal"  services  rendered  the  deceased.  The 
character  of  these  services  are  not  otherwise 
described.  We  suppose  the  pleader  had  in 
mind  under  the  head  of  "persenal"  services 
those  kindly  offices  rendered  on  the  request 
of  Mr.  Sullivan  by  Mr.  Forrlster  and  his  wife 
during  his  last  sickness  as  detailed  by  the 
witnesses.  But  they  seem  to  have  been  ren- 
dered because  of  emergencies  arising  from 
the  peculiar  ailments  assailing  Mr.  Sullivan 
In  his  extreme  old  age ;  whereas  the  contract 
relied  on  by  the  pleader  antedated  those 
services  by  many  years.  There  Is  nothing  to 
show  that  such  services  were  In  the  con- 
templation of  the  parties  at  the  time  the  con- 
tract, if  any,  was  made.  The  proof  tends 
to  show  they  were  rendered  on  requests  made 
from  time  to  time,  and  not  because  of  any 
prior  contract  lnv<aTlng  the  transfer  of  real 
estate. 

If  the  contract  was  to  the  efltect  pleaded, 
vis.,  that  Forrlster  was  to  perform  valuable 
services  In  clearing  and  improving  the  dif- 
ferent tracts  of  land  occupied  by  him  as  ten- 
ant then  we  meet  with  the  same  difficulty; 
for  the  trams  of  the  contract  the  character 
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of  the  improvements,  are  not  dladosed  by 
the  pleader.  When  it  comes  to  the  proof  of 
performance,  It  consisted  In  repairing  fences, 
cutting  out  fence  comers,  hauling  manure, 
repairing  the  bam,  etc,  all  of  which  are 
much  more  naturally  referable  to  a  lease  at 
to  some  contract  Inddental  to  a  lease.  Nor 
is  it  clear  that  all  these  repairs  were  made 
at  plalntlfPa  expense  It  would  be  straining 
the  testimony  to  refa  them  solely  to  a  con- 
tract to  make  a  will  or  to  convey  by  deed. 
Again,  the  value  or  permanoicy  ot  these  im- 
provements does  not  Impress  u&  Ordinarily 
a  lease  provides  for  repairs,  or,  if  repairs 
not  contemplated  by  the  lease  are  made  by 
the  tenant  adjustments  are  ueoally  made 
from  year  to  year.  We  cannot  say  under  the 
proof  that  no  such  adjustments  were  made. 
Short  settlements  make  long  friends,  and  Mr. 
Snlllvon  and  Mr.  Forrlster  seem  to  have 
been  Icmg  frlrada.  Reasoning  ^m  effect 
bade  to  cause— t  e.,  a  posteriori— such  set- 
tlemrats  were  probably  made. 

If  we  go  to  the  testimony  for  proof  of  the 
contract  by  admlsBlons,  our  difficulties  at 
once  multiply.  The  witness  Smith  s[}eaks  of 
Mr.  Sullivan's  admission  to  his  "aim,"  to 
what  he  "promised,"  to  his  intention  to  get 
Forrlstra  from  the  Neece  80  over  on  the 
Stewart  farm,  of  his  intention  "to  give  htm 
that  place  Instead  of  this  one,"  and  to  his 
general  friendly  disposition;  but  his  testi- 
mony goes  little,  if  any,  further.  He  testi- 
fied to  no  contract  nor  to  the  terms  of  any 
contract,  and  he  declaroi  Mr.  Sullivan  told 
him  he  did  not  intend  to  make  a  will.  If  the 
memory  of  this  witness  Is  to  be  trusted,  then 
Mr.  Sullivan  clearly  contemplated  "a  flght" 
over  his  estate,  looked  on  it  as  inevitable, 
faced  It  with  complacency,  and  said,  "Let 
them  flght  It  out."  His  wanting  Forrlster 
to  have  a  place  is  referable  to  the  relation 
of  landlord  and  tenant  His  reference  to  a 
consultation  with  the  Forristers  and  their 
wlUlngnesB  to  go  from  one  place  to  the  other 
Is  naturally  referable  to  the  sa^e  relation. 
The  daughter's  testimony  relating  to  the  con- 
tract wonld  seem  to  indicate  that  Forrlster 
was  "to  keep  up  the  place  for  the  place" — 
a  rather  singular  contract;  for,  if  the  place 
was  his  by  virtue  of  the  contract  he  was 
but  keeping  up  bla  own  place.  Ilea's  testi- 
mony was  to  the  effect  that  Sullivan  bought 
the  Stewart  place  "for  Forrlster  to  work," 
and  his  pridng  the  land  to  Rea  at  $50  per 
acre  and  Forrister's  attempts  to  buy  some 
of  it  of  Mr.  Sullivan  before  his  death  strong- 
ly tend  to  show  there  was  not-  an  abiding, 
recognized,  and  certain  contract  existing  be- 
tween them  that  the  place  was  to  be  given  to 
plaintiff.  We  shall  not  further  recount  or 
discuss  the  testimony  witness  by  witness. 
There  were  conflicts  In  It  which  were  for  the 
chancellor  to  recondie.  since  he  heard  the 
witnesses,  and  was  better  able  to  deal  with 
the  factor  of  credibility  than  are  we  on  ap- 
peal. The  best  that  can  be  made  of  it  Is 
that  It  ibown  plaintiff  was  a  faithful  tenant; 
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that  at  times  Mr.  SulliTon  entertained  and 
Indicated  a  teetamentarr  or  giving  disposi- 
tion towards  him;  that  he  pnformed  serv- 
ices during  (and  possibly  beton)  Mr.  Solli- 
van's  last  sickness  under  circumstances  from 
which  the  law  would  imply  an  obligation  to 
recompense  him  for  their  reasonable  value. 
As  the  estate  is  solvent,  there  appears  no 
reason  for  equitable  Interference  merely  on 
that  score.  The  broad  fact  remains  that  Mr. 
Sullivan  did  not  seem  to  be  a  forgetful  man. 
He  is  repreeedted  as  Just  and  punctlUons  In 
the  performance  of  his  contracts.  He  was 
importuned  to  make  a  will  or  a  conveyance, 
and  made  none.  Under  such  circumstances, 
to  assume  the  existence  of  a  binding  contract 
performed  by  plalotlfF  obligating  Mr.  SuUl- 
ven  to  will  or  deed  the  Stewart  farm  to  him 
Is  but  to  further  assume  that  Mr.  Sullivan 
Intentionally  violated  it  That  assumption 
impugns  tbe  memory  of  a  man  who  cannot 
answer  for  himself.  The  testimony  Indicates 
that  Mr.  Solllvan  was  a  good  business  man. 
Mr.  Forrlster  is  not  represented  as  Illiterate 
or  Ignorant  Both  were  presumed  to  know 
that  the  law  reqnlres  writings  to  evidence 
contracts  relating  to  the  transfer  of  land. 
Yet  no  writing  exists.  Its  absence  Is  not 
conclusive,  but  Is  of  some  significance.  The 
fact  that  decedent  paid  all  the  taxes  and  on 
his  deathbed  expressed  a  desire  that  Feester, 
tenant  on  bis  home  place,  and  Forrlster,  ten- 
ant on  the  Stewart  place,  shonld  remain  and 
pay  rent  to  his  vridow,  taken  with  all  other 
facts  and  circumstances,  convinces  us  the  de- 
cree below  did  equity.  It  cast  the  inherit- 
ance on  blood  kin.  Inheritance  flows  nat- 
urally with  the  blood  (Hockaday  v.  Lynn, 
200  Mo.,  loc.  clt  4C6,  98  .  S.  W.  585,  8  L.  R. 
A.  [N.  S.]  1117.  lis  Am.  St  Rep.  672),  and. 
If  Its  course  is  to  be  diverted,  such  result 
Is  only  accomplished  by  rigid  compliance 
with  the  law. 

3.  Of  error  In  rnling  on  testimony.  (1)  It 
is  assigned  for  error  that  plaintiff  was  ex- 
cluded as  a  w'ltnesa  He  was  offered  in  chief, 
presumably  to  prove  the  contract  and  per^ 
formance.  He  was  competent  to  prove  nei- 
ther. Bishop  V.  Brlttaln  Investment  Co.  (not 
yet  officially  reported)  129  S.  W.,  loc  clt 
675,  and  cases  cited.  (2)  It  is  assigned  for 
error  that  Mrs.  Forrlster,  plaintiff's  wife,  was 
excluded.  She  was  clearly  incompetent  un- 
der the  statute.  The  case  cited  by  counsel 
In  snpport  of  her  right  to  testify  (Brown  v. 
Foster,  112  Mo.  299,  20  S.  W.  611)  Is  not  In 
point  (3)  It  is  argued  plaintiff  was  compe- 
tent to  contradict  the  testimony  of  admis- 
sions made  by  him  to  witnesses  for  defend- 
ants. Whether  that  is  so  or  not  so  is  not  In 
this  case.  He  was  not  offered  in  rebuttal 
and  the  trial  court  was  not  tested  on  the 
point;  therefore  we  reserve  the  qnestlon.  (4) 
It  la  argued  that  these  admissions  were  Inad- 
vertently admitted,  for  that  as  he  was  ex- 
cluded, his  admissions  were  not  evidence. 


Plaintiff  objected  to  tbe  admissions  and  ear- 
ed the  point  We  are  cited  to  Wade  v.  Har* 
dy,  75  Mo.  391.  But  we  do  not  read  that 
case  as  so  holding.  We  know  of  no  excep- 
tion to  the  principle  of  law  allowing  admla- 
sions  of  a  party  to  a  salt  made  against  bis 
Interest  to  go  in  against  him,  absent  an  ex- 
press statute  forbidding  it  Green  v.  Rail- 
road, 211  Mo.,  loc.  clt  36  et  seq..  100  S.  W. 
716.  (to  Finally,  It  Is  assigned  as  error  that 
the  court  heard  evidence  looking  to  a  com- 
promise, bdd  it  In  his  breast,  and  80  days 
afterwards  excluded  it.  That  course  has 
been  criticised.  Asbury  v.  Illcklln,  181  Mo. 
669,  81  S.  W.  300.  But  there  Is  not  a  par- 
tide  of  indication  that  the  Judgment  of  the 
diancellor  was  swayed  a  hair's  breadth  by 
the  testimony.  The  point  does  not  touch  the 
vitals  of  the  case;  for  whether  the  testimony 
be  in  or  out  the  decree  could  not  have  gone 
for  him  on  the  whole  case. 

The  judgment  *la  affirmed.  All  ooncnr. 
WOOD803I,      In  tbe  resolt 


DB  UAET  V.  FIDELITY  STORAOB,  PACC- 
INO  &  MOVING  CO. 

(Sopreme  Conrt  of  Missoori,  Division  Ko.  L 
Not.  80,  1910.   RehesriDg  Denied 

Dec  23,  1910.) 

1.  Nkouqkncb  (I  78*)— 'Peoxiuatk  Gauss. 

Even  though  decedent  when  Injar^d,  was 
aoflering  from  organic  troubles  which  would 
have  shortly  cansed  her  death,  if  defendant's 
negligence  directly  hastened  her  death,  it  Is  lia- 
ble in  damages  therefor. 

[Ed.  Note.— For  other  cases,  see  NegligenoSh 
Cent  Dig.  I  100;  Dec  Dig.  $  78.*] 

2.  MUFICIPAIi  COBPOBATIORB  (S  706*)— USS  OF 
BtBEET— InjITBIKS— JUBT  QUESTION— PbOXX- 

UATE  Cause  op  Injubt. 

Where  decedent  was  apparently  strong  and 
healthy  when  she  was  struck  by  defendant's 
wagon  In  the  street  but  immediately  went  to  bed 
and  remained  there  until  her  death,  after  being 
Injured,  the  fact  that  decedent  was  at  the  time 
suffering  from  organic  diseases,  which  might  at 
any  time  causfl  her  death,  did  not  make  tbe 

Jinestlon  of  whether  defendant's  negligence  pmx- 
mately  contributed  to  her  death  so  conjectoral 
as  to  take  that  question  awsy  from  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Hnaidpol 

Corporations,  Dec  Dig.  8  706.*] 

8.  Evidence  ({  506*)— HiTOTHEncAi.  Ques- 

TIOR. 

A  question  to  an  expert  witness  was  Im- 
proper which  required  his  opinion  upon  the  ex- 
act qnesttoQ,  which  was  for  the  Jury  to  detcp- 
mine. 

(Ed.  Note.— -For  oUier  eases,  see  BMdenoe. 
Cent  Dig.  i  2809;  Dec  Dig.  ?  000.*] 

4.  Apfui.  and  Ebbob  (f  232*)— OBjBonoK  - 
Questions— SuinciBitOT. 

An  objection  that  a  witness  was  not  quali- 
fied as  an  expert  did  not  raise  for  review  the 
question  of  whether  the  question  asked  the  wit- 
ness was  improper,  as  teqnlrlng  his  opinion  oo 
the  matter  to  be  determined  by  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  1430,  1431:  Dec  Dig.  | 
232;*  Trial,  Cent  l5ig.  H  211-222.1 
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S.  ttnvmncr  S14*>— BtzpiBT  TnroconT— 

QUAUnOATIONS  or  BXPSBIS— Ubdioaz.  Bix- 
FBBTS. 

A  phTBicIan  who  was  a  medical  coUeee 
nadnat^  and  bad  pracUeed  medicine  regnlarTy 
for  el^t  wM  qnalifled  to  tatUr  a«  an  ex- 
pert as  to  tbib  canae  of  a  death. 

[Bd.  Note^For  otlier  eaaes,  aee  Bvldence, 
Cent.  Dig.  I  28K;  Dea  ZMTiMC*] 

Appeal  from  Circuit  Court,  St  Lools  Coun- 
ty; Jno.  W.  McEUilimey,  Judge. 

Action  by  Peter  De  Maet  against  the  Fi- 
delity Storage,  Pacldng  &  Moving  Company. 
Case  certified  to  tbe  Supreme  Court  by  tbe 
St  LoulB  Court  of  Appeals  on  the  ground 
ot  conflicting  decisions,  upon  reversing  a 
Judgment  for  plaintiff.  Judgment  of  trial 
•court  affirmed. 

Henderson,  HarsliaU  &  Becker,  for  appel- 
lant   Jolm  A.  Xalty,  for  respondmt 

GBAYBS,  J.  This  case  is  certified  to  tbls 
court  by  the  St  Louis  Court  of  Appeals. 
The  principal  opinion  Is  written  by  Hon. 
Engene  C.  Tlttman,  aa  a  8[)ecifll  Judge,  and 
«ohcurred  in  by  Bland,  P.  J.  Plaintill  was 
the  husband  of  Predentia  De  Maet  and  as 
flucb  brought  suit  for  the  alleged  negligent 
killing  of  his  wife  by  the  defendant  Upon  a 
trial  in  the  lower  court  the  plalnUlf  recovered. 
Upon  a  hearing  In  the  St  Louis  Court  of  Ap- 
peals, the  Judgment  was  reversed  ontrlght  by 
the  concurrence  of  the  two  Judges  aforesaid. 
Judge  Ooode,  however,  was  of  opinion  that 
the  plaintiff  had  made  a  case  for  the  Jury 
and  dissented,  and  in  such  dissent,  asked 
that  the  cause  be  certified  to  this  court,  on 
the  grounds  that  the  majority  opinion  was 
In  confilct  with  the  cases  of  Stafford  v.  Ad- 
ams, 113  Mo.  App.  717,  88  S.  W.  1130,  and 
Rattan  v.  By.  Co.,  120  Mo.  App.  270,  96  S. 
W.  735.  Vide  De  Maet  v.  Fidelity  Storage. 
Packing  &  Moving  Co.,  12i  Mo.  App.  92,  86 
B.  W.  1045. 

From  the  dissenting  opinion  of  Goode,  J., 
It  appears  that  the  case  turns  upon  the  facts 
somewhat  more  than  the  law.  His  conten- 
tion is  that  under  certain  facts  detailed  in 
bis  opinion,  tbe  case  was  one  for  the  Jury, 
and  under  those  facts  the  majority  ruling 
was  adverse  to  the  two  cases  dted.  This 
reduces  the  question  here  to  tbe  force  and 
effect  of  tbe  facts  shown,  and  tbe  further 
question  aa  to  whether  or  not  the  two  cases 
mentioned  go  as  far  as  Judge  Goode  was  of 
the  impression  they  did  go.  And  it  might 
be  added,  that  If  they  did  so  go,  whetber  or 
not  tbe  cases  declared  tbe  law.  The  facts 
npon  both  sides  are  discussed  and  stated  in 
the  two  opinions.  For  brevity  in  this  state- 
ment we  refer  to  the  opinions  of  the  Court 
of  Appeals,  which  should  be  examined  for 
details.  We,  however,  must  go  over  more  or 
less  of  tbe  evidence  In  discussing  the  points 
made  by  counsel,  as  well  as  tbe  point  made 
in  the  dissenting  opinion.  Having  this  duty 
imposed,  we  leave  the  detailed  facts  to  t>e 


discussed  in  tbe  course  of  the  opinion.  This 
in  a  general  way  sufficiently  states  the  case. 

1.  The  principal  (pinion  from  the  Court  of 
Appeals  plants  Itself  upon  the  proposition 
that  tbe  trial  court  was  in  error'in  not  sus- 
taining a  demurrer  to  the  testimony.  Tbe 
petition  charges  that  one  of  defendant's  em- 
ployes. In  charge  of  and  driving  one  of  de- 
fendant's vehicles,  negligently  struck  the 
wife  of  plaintiff,  throwing  her  to  the  pave- 
ment and  Inflicting  such  injuries  as  subse- 
quently occasioned  her  death.  Several  dis- 
puted questions  are  suggested  by  the  evi- 
dence, thus:  (a)  Was  the  driver  upon  that 
day  in  the  actual  service  of  defendant,  or 
was  be  at  the  time  using  one  of  defendant's 
rigs  in  hla  own  private  business?  There  is 
proof  both  ways  upon  this  question,  (b)  An- 
other question  Is,  whether  the  driver  ran 
into  plaintiffs  vrlfe,  or  plaintiff's  wife  ran 
into  the  vehicle.  Upon  this  question  the  ev- 
idence is  again  conflicting,  (c)  Likewise  the 
evidence  tending  to  show  ■  n^ligence  or  no 
negligrace  upon  the  part  of  tbe  driver  is  con- 
flicting. The  same  may  be  said  of  the  ev- 
idence as  to  tbe  alleged  contributory  negll- 
gence  of  deceased. 

Tbe  principal  opinion  does  not  question 
the  propriety  of  the  Judgment  nisi,  upon 
any  of  these  questions,  but  says:  "*  *  * 
The  most  that  can  be  said  for  the  plaintiff 
Is  that  the  whole  evidence  taken  together 
shows  that  death  resulted  either  from  the 
injury  received  from  the  buggy,  or  from  one 
of  three  chronic  diseases  of  long  standing, 
but  which  of  these  conditions  was  the  cause 
can  only  be  a  matter  of  conjecture.  For  the 
foregoing  reasons.  In  my  opinion,  the  Judg- 
ment of  tbe  lower  court  should  be  reversed." 

Tbe  opinion,  in  effect  concedes  that  tbe 
effect  of  the  alleged  injury  might  have  been 
the  cause  of  the  death.  It  says  that  there 
are  four  causes  to  which  the  death  might 
have  been  attributed.  This  upon  the  result 
of  an  autopsy  held  upon  the  body  of  deceas- 
ed, and  as  testlfled  to  by  the  physicians  hold- 
ing the  autopsy.  This  evidence  indicated 
that  the  deceased  was  troubldd  with  some 
three  or  more  organic  troubles  which  might 
cause  death.  The  details  are  set  forth  in  tbe 
opinion  of  Judge  Ttttman.  Because  the 
death  might  have  resulted  from  these  or- 
ganic troubles  or  from  tbe  injury.  It  Is  held 
that  the  case  falls  within  tbe  fleld  of  con- 
jecture, and  for  that  reason  tbe  demurrer 
should  have  been  sustained.  In  the  dissent- 
ing opinion  of  Goode,  J.,  is  set  forth  the  ev- 
idence upon  which  he  thinks  the  case  was 
one  for  the  consideration  of  the  Jury.  This 
evidence  in  its  fullness  can  be  gathered  from 
his  opinion.  But  beyond  what  he  seta  out 
in  full  it  must  be  remembered  that  It  was 
shown  that  tbe  plaintiff  was  down  town  In 
apparent  good  health,  at  tbe  time  she  collid- 
ed with  the  vehl(de  of  the  defeidant  It 
should  also  be  remwbered  that  she  went 
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borne  and  took  to  ber  bed,  and  there  remain- 
ed nntil  the  date  of  her  death,  which  occur- 
red within  a  month  of  the  date  of  the  colli- 
sion. She  was  injured  on  the  4th  of  the 
month  and  died  upon  the  20th.  Beading  the 
evidence  for  the  plaintiff,  it  appears  that  ber 
attending  physl^n  said  that  whilst  be  did 
not  know  exactly  what  caused  the  death  of 
the  woman,  yet  in  his  judgment  it  either  re- 
sulted from  a  hemorri^ge  of  the  brain,  or 
from  the  shock.  Opposed  to  this  theory  was 
the  testimony  of  the  physicians  holding  the 
autopsy.  It  appears  clearly  from  the  evl- 
dence  that  this  woman  was  walking  the 
streets  of  St  Louis  in  apparent  health.  It 
appears  that  she  bad  done  the  household 
work  for  her  family,  and  this,  too,  without 
serious  Illness.  Be  it  granted  that  there  were 
certain  organic  troubles  which  would  have 
shortly  terminated  her  life;  yet  If  the  n^- 
llgence  of  the  defendant  hastened  the  result. 
It  is  yet  liable.  Strode  t.  St.  Lonls  Transit 
Co.,  197  Mo.,  loc.  dL  621,  96  8.  W.  851. 

With  evidence  in  the  case  to  the  effect 
that  deceased  was  apparently  strong  and 
healthy  before  the  accident,  she  immediately 
took  to  ber  bed  and  there  remained  nntU  her 
death.  It  will  not  do  to  say  that  the  case  la 
one  falling  within  the  rule  of  conjecture. 
The  same  question  has  been  so  recently  gone 
over  by  this  coart  that  further  elaboration 
Is  not  required.  McDonald  v.  Met  St  Ry. 
Co..  219  Mo.  468,  118  S.  W.  78;  Sharp  v. 
Ey.  Co.,  213  Mo.  517.  Ill  S.  W.  1154. 
.  In  the  Sharp  Case  the  question  was  as  to 
whether  the  death  resulted  from  the  injury 
or  from  pneumonia,  pure  and  simple.  The 
medical  testimony  was  much  as  It  la  in  this 
case.  Not  only  so,  but  the  physical  facts 
were  much  as  they  are  In  this  case.  The 
case  is  too  recent  to  justify  quotation  there- 
from, but  the  language  of  Lamm,  J.,  therein 
may  be  read  with  Interest  In  connection  with 
the  facts  of  the  case  at  bar.  Likewise  strong 
Is  the  later  case  of  McDonald  v.  St  Ry.  Co., 
supra.  These  cases  to  our  minds  determine 
thia  controversy.  These  cases  were  not  be- 
fore the  CoOrt  of  Appeals  at  the  time  the 
opinions  were  written  herein.  The  doctrine 
of  these  two  cases  accords  with  the  views  of 
the  two  cases  from  the  Kansas  City  Court 
of  Appeals,  dted  by  Goode,  J.,  In  bla  dissent. 

The  facts  of  the  case  a^t  bar  justified  the 
submission  of  the  case  to  the  Jury,  and  the 
demurrer  to  the  testimony  was  properly 
overruled  by  the  trial  court  On  this  ques- 
tion, and  this  la  the  only  one  passed  upon  by 
.the  Court  of  Appeals,  the  judgment  of  that 
court  Is  wrong,  and  the  judgment  of  the 
circuit  court  is  right  Oth«  questions  in  the 
record  we  take  up  later. 

2.  The  demurrer  to  the  evidence  was  the 
only  question  considered  by  the  Court  of  Ap- 
peals. The  case  being  here.  It  becomes  nec- 
essary for  us  to  consider  the  whole  case. 
One  or  two  other  points  made  deserve  men- 


tion. Dr.  Callowltz,  the  attending  physi- 
cian, was  asked  to  state  what  In  his  judg- 
ment was  the  cause  of  the  death  of  plaln- 
tUTs  wife.  He  treated  ber  from  May  4th  to 
May  16th.  He  was  a  r^lar  practicing  phy- 
sician of  some  eight  years  standing.  It 
would  serve  no  good  purpose  to  set  out  the 
question  asked,  because  it  Is  one  which  has 
been  condemned  by  this  court  where  proper 
objection  was  made.  It  called  upon  the  wit- 
ness to  determine  the  exact  question  which 
should  have  been  left  to  the  jury.  Roscoe 
v.  Met  St.  Ry.  Co.,  202  Mo.  676,  101  S.  W. 
32.  But  granting  this,  the  objection  made 
does  not  raise  the  question.  Longan  v.  Welt- 
mer,  180  Mo.  322,  79  S.  W.  655,  64  L.  E.  A. 
969,  103  Am.  St  Eep.  573;  Roscoe  v.  Met 
St  Ey.  Co..  202  Mo.,  loc.  dt.  696,  101  S.  W. 
32.  The  objection  made  la,  "The  witness  has 
not  qualified  as  an  expert"  With  the  evi- 
dence in  the  record  that  the  witness  was  a 
graduate  of  a  medical  college  and  a  regular 
practicing  physician  In  this  state  for  eight 
years,  this  objection  Is  without  force.  No 
question  la  made  as  to  the  form  of  the  ques- 
tion. Under  these  circumstances,  there  Is  no 
substance  In  this  contention. 

3.  Complaint  Is  made  of  the  instructions 
given  for  the  plaintiff,  but  an  examination 
of  these  Instructions  shows  that  they  are  as 
liberal  to  the  defendant  as  the  law  of  the 
case  would  permit  They  are  clearly  drawn 
and  along  proper  lines.  To  reproduce  them 
here  would  but  add  surplusage  to  the  opin- 
ion. 

The  earnest  opposition  to  the  judgment  is 
directed  to  the  demurrer  to  the  testUDonr, 
and  not  to  other  matters. 

An  examination  of  the  whole  record  leaves 
us  of  the  opinion  that  the  judgment  of  the 
circuit  court  should  be  affirmed,  and  It  Is 
BO  ordered.   All  concur. 


GOLB  T.  OOLB  ct  sL 
(Snprema  Court  of  Misaonrl,  Dividon  Nol  1. 
Nov.  30,  1910.) 

1.  Fbattduuekt  GonvErAHCxs  m  8*)— Trans- 
fers —  INBOLTXNCT  OF  OSAIfTOB  — -  PBIOS 

A  conveyance  by  wbl<^  the  grantor  pnta 
all  property  subject  to  tegal  process  out  of  his 
haaoa,  with  intent  to  binder  and  delay  his  exist- 
ing creditors,  Is  fzandoleat  as  to  dtoo. 

[Ed.  Note.— For  other  eases,  see  Fraodnlent 
Conveyances,  Cent  TAg.  H  8.  9;  Dec.  Die 
I  8.-] 

2.  Husband  and  Wife  (S  86*)— DiSABiLrms 

OP  COVKBTUEE  —  CONXaAOTS— WUK'S  CoN- 
TBACT8  WITH  HUSBAND. 

Under  the  married  women's  enabliiu;  acta, 
a  wife  may  contract  freely  with  her  hadiand. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  S  218;  Dec.  Dig.  {  36.*] 

8.  FBAIIDDUffT  CONVETARCES  ({  118*)  — 
TSANBFEBS— TbAHSACTIOHS  BVTWEEH  HUS- 
BAHD  AND  WIFE. 

If  a  wife  be  a  bona  fide  creditor,  of  her 
husband,  the  debt  to  her  stands  on  as  auie  « 
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footing  as  that  to  any  one  else,  and  be  mar 

E refer  her.  and  although  such  preference  will 
inder  and  delay  other  credltots,  It  is  Talid. 
proTiding  the  wife  is  not  a  partj  to  tbe  fraudu- 
lent intent  of  tbe  husband. 

{Ed.  Note.— For  other  cases,  see  Praudalent 
C^vejaucea,  Gent  Dig.  {  880;  Dec  IMg.  | 

4.  TUVVXJtBIT    OoffTTTAHOn     (|     118*)  — 

TsAHBRu— 'I^AHaacnoiTB  BRwinr  Hus- 
band AiTD  Wm— FXEnBEXOB— Punncp* 

noH. 

A.  pxefexenoe  of  a  wife  by  an  Insolvent 
debtor,  wUdi  hinders  and  delays  other  creditors 
will  be  closely  scmtinixedi  for  the  marital  rela- 
tion afford*  a  ouiTenient  cover  for  fraudulent 

transfers. 

[E3d.  Note— For  otiber  cues,  aee  Fraudulent 
Gonveyaaeea;  Cent  Dig.  |  380;  Dec,  Dig.  I 

iia»j 

6.  FBAUDUUGNT  C0NVKTANCB8  ({  800*)— RSH- 
■DT  or  CBBDtrOB»— BVIOBNCB— WUOHT  AND 
SXiraiCmiCT— COKBIDEBATIon. 

In  an  action  to  set  aside  a  conTeyanee  by 
a  husband  to  Us  wife,  as  in  fraud  ot  nls  ersd- 
Itors.  evidence  of  tbe  oonddexatioa  keM  to  be 
inconcluaive. 

[Bd.  Note.— For  other  cases,  see  Fraadolent 
Oonvennces,  Cat  Dig.  {1  890-908 ;  Dec  Dig. 

6.  E^TTDinXRT  OOlfTSTAKCBS  (I  96*)— TbANB- 
RBB  BT  HUSBAITD  TO  WlTB— GONSIDERA- 
nON— COBBOBOBATION  . 

Where  a  transfer  of  property  by  a  bas- 
band  to  his  wife  is  attached  by  ereoitors  as 
frawlulent  and  the  parties  dalm  that  it  is  in 
payment  of  a  just  debt,  the  court  will  look 
tor  corroboratiTe  proolL  or,  failing  that  for 
those  badges  of  good  faith  arising  from  spedfi- 
cation  In  details,  date,  amount  etc.,  of  tbe  debt 
FDd.  Koto.— For  other  cases,  see  Fraudulent 
Conve/aucea.  C«nt  Dig.  H  243-288 ;  Dec.  Dig. 

7.  Fbauduuht  CoNvCTANon  (%  87*)— Oon- 
siDKRAtiOK  —  Value  or  Pbofxbtt  Con- 
veyed. 

Where  an  honest  conveyance  is  made  to 
pay  a  debt  there  Is  geaeraily  i  correspondence 
in  value  between  tbe  property  and  Uie  debt 
and  an  excess  In  value  of  toe  property  over  tbe 
amount  of  the  ddit  !■  a  badge  of  fraud. 

[Ed.  Noto^For  other  caaes,  see  Fiandulent 
Couvevanees^  Cent  Dig;  H  !Sl-229;  De&  Dig. 
S  87.*] 

8.  FBAUDtrUENT  OONVBTANCES  ({  29^— EVI- 
DENCE—WEIGHT  AND  SUFrlCIENCT— KNOWI.- 

XDOE  AND  Intent  ot  Grantee— Gbeditobs. 
In  an  action  to  set  aside  a  conveyance  of 
property  by  a  husband  to  his  wife  as  fraudulent 
to  creditors,  evidence  held  to  show  that  such  a 
conveyance  was  received  by  her  with  intent  to 
defraud  both  existing  and  subsequent  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Graveyancea.  Cent  Dig.  f|  876-890;  Dec.  Dig. 

9.  Fbauduudit  Conveyances  (I  29S*)— EWi- 

DENCB— Intent  or  0BANTEB-<3lBCtWSTAN- 

tial  Evidence. 

In  the  case  of  a  fraudulent  conveyance,  In* 
tent  to  defraud  may  be  deduced  from  circum- 
Btaneea,  for,  in  the  very  nature  of  things,  it 
18  not  susceptible  of  direct  proof. 

tBA.  Note.— For  otber  cases,  see  Fraudulent 
Conveyances,  Cent  EAg.  H  892-895 ;  Dec  EHg. 
f  296.*] 

10.  Fkaudulent  Conveyances  (J  208*)— Ya- 
LiDiTY  OF  TBANaAonoH— Actual  Fbaud  of 
Gbantob  and  Gbantes— Pbiob  and  Sub- 

BEQUENT  CBEDITOBS— StATOTB. 

under  the  direct  provisions  of  Rev.  St. 
1800;  I  8888  (Ann.  St  1806.  pl  1805)  do«( 


Bev.  St  1909,  |  2881,  actoal  fraud  on  the 
part  of  the  grantor  and  grantee  will  i^tiate 
a  conveyance  as  to  subsequent  as  well  as  to 
existing  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conroyances.  Cent  Dig.  H  831,  688;  Dec  Dig. 
I  208.*] 

11.  FftAUDULINT  CONTKYAKCES  Q  208*)— Ta- 

UDirr  or  TBANSAonon  —  Intent  to  Be- 
XAiN  IN  Business— Subsequent  Cbeditobs. 
Where  property  is  conveyed  by  a  husband 
to  his  wife,  with  the  intent  on  tbe  part  of  both 
that  he  shall  cratinoe  in  busioeas,  and  that  the 
conveyance  shall  screen  the  property  from  any 
debts  that  he  may  incur,  it  is  void  as  to  his  bud- 
sequent  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  681,  683;  Dec.  Dig. 
I  20a*] 

Appeal  from  drcnlt  Courts  St  Francois 
County;  Chas.  A.  KllUaOt  Jadge. 

Action  to  quiet  title  Sarah  B.  Cole 
against  Gbarles  E.  Cole  and  Alpba  Cole. 
From  a  Jodcmsnt  for  plaintiff,  defendants 
appeeL  Reversed  and  remanded,  wltb  direc- 
tions. 

Edw.  A.  Booler,  for  awellants.  Pipkin  ft 
Swlnk,  for  respondent 

LAMU,  P.  J.  Alpba  Is  the  sister  and  Sa- 
rah the  wife  of  Samuel  L  Cole.  Charles  is 
his  brother.  Averring  she  has  title  as  owu- 
er  In  fee  of  an  undivided  one-sixth  of  tbe 
S.  %  N.  B.  %,  the  S.  B.  %  N.  W.  %,  the 
B.  %  S.  W.  the  W.  H  S.  E.  hi,  all  In 
section  16,  and  the  <N.  %  N.  N.  W.  ^ 
of  section  21,  all  in  township  37,  R.  4,  con- 
taining 320  acrei^  In  St  Francois  county, 
Sarah  sues  Alpba  and  Charles  to  quiet  title 
under  section  660,  Ber.  St  1899  (Ann.  St. 
1806,  p.  667),  now  eectlou  2635,  Rev.  St.  1009, 
as  amended,  alleging  that  the  remaining  un- 
divided flve-Bixth  Interest  Is  not  In  dispute, 
that  she  has  no  interest  therein,  that  de- 
fendants claim  adversely  to  her  said  estate 
in  said  undivided  one-^xtb,  she  prays  the 
court  to  ascertain  and  determine  ber  title 
and  that  of  defendants,  respectively,  therein.* 
Alpha  answers  separately.  Her  first  defense 
is  a  misjoinder  of  parties  defendant,  In  that 
Robert  I.  and  Addle  F.  Cole  are  necessary 
parties,  as  owners  of  an  nndivlded,  fee  sim- 
ple Interest  In  tbe  real  estate,  they  being 
in  Joint  possession  and  enjoying  rents  and 
Income  with  Alpba  and  her  codefendant 
Charles;  that  no  judgment  can  be  entered  de- 
termining the  Interest  of  plalntUf  that  will 
not  affect  theirs  in  each  and  every  undivid- 
ed portion  thereof;  that  Robert  and  Addie 
acquired  their  Interest  by  a  deed,  dated  May 

12,  1897,  recorded  In  a  certain  named  book 
and  page  of  the  land  records  of  St  Francois. 
Her  further  answer,  by  way  of  affirmative 
matter  and  second  defense.  Is  that  plnintifF 
claims  under  a  conveyance  from  defendant, 
Charles;  that  such  conveyance  was  a  covin- 
ous contrivance,  a  part  of  a  fraudulent 
scheme  concocted  by  plaintiff  and  her  bus- 
band.  Intended  to  hinder,  delay,  and  defraud 
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Ills  ezlsUng  and  snbsequuit  creditors;  that 
be  wai  insolvent  on  tbe  10th  o£  Januarr. 
1885.  prior  thereto  and  ever  since  that  time, 
owing  sundry  specUled  dd>tB,  and  owning  no 
other  proputy,  exccipt  hla  then  Interest  In 
the  said  land,  descmded  to  him  by  inherit- 
tance  from  Us  deceased  mother.  Bfary ;  that, 
being  snch  owner  and  so  indebted,  he  con- 
spired and  confederated  with  hla  wife  with 
the  Intent  aforesaid ;  that  in  pnrsuance  and 
furtherance  of  such  conspiracy,  they  perana ti- 
ed Charles  to  Join  tber^  as  the  condnit 
through  which  the  husband's  said  tltie  should 
pass  to  plaintiff,  thfireby  putting  it  out  of 
the  reach  of  present  or  subsequmt  creditors 
on  legal  process  to  collect  debts  then  existing 
or  thereafter  contracted;  that  on  the  10th 
of  January,  1895,  In  view  of  the  scheme  so 
concocted,  Samuel  and  plaintiff,  without  con- 
sideration and  fraudulently,  conveyed  to 
Charles,  with  the  uoderstandlng  then  had 
that  be  would  hold  the  property  for  the  ben- 
efit of  Samuel,  and  at  some  conTenlent,  fu- 
ture season,  in  pursuance  of  the  fraud  so 
contrived,  would  convey  to  plaintiff.  Charles 
was  persuaded,  by  the  solicitations  and  en- 
treaties of  grantors  In  said  deed,  to  accept 
such  conveyance  to  him  for  the  fraudulent 
purpose  named,  and  afterwards  he.  to  fur- 
ther consummate  such  purpose,  purchased  the 
entire  title  to  the  land  at  a  sheriff's  sale, 
made  In  partition  between  the  hetrs  of  said 
Maiy  Cole,  and  presently  executed  and  deliv- 
ered a  deed  of  date  of  Ma^  12,  1897,  purport- 
ing to  convey  to  plaintiff  an  undivided  one- 
sixth,  which  deed  was  voluntary,  without 
consideration,  fraudulent,  and  made  for  the 
sole  purpose  of  furthering  the  fraud  by  plac- 
ing Samuel's  title  in  his  wife,  with  the  in- 
tent thereby  to  binder,  delay,  and  defrsid 
his  existing  and  subsequent  creditors;  that 
plaintiff  was  fully  cognizant  of  the  fraud  aa 
a  party  to  the  conspiracy,  well  knowing  that 
her  husband  was  insolvent  and  owned  no  otli- 
er  property;  and  that  afterwards  defendant 
Alpha  became  the  owner  of  Samuel's  said 
Interest  through  a  sheriff's  deed  under  an  ex- 
ecution levied  thereon,  which  deed  was  ex- 
ecuted on  August  11,  1903,  and  put-  of  rec- 
ord. ,  Wherefore,  she  prays  said  several 
fraudulent  conveyances  be  declared  void  and 
of  no  account,  and  that  Samuel's  title  be  de- 
termined to  have  passed  to  her  through  her 
sberlff's  deed.  For  a  third  defense  Alpha 
pleiid?  sul:>staDtial]y  the  same  facts  elaborat- 
ed in  her  second  defense,  and  avers  the  deeds 
from  Samuel  and  plaintiff  to  Charles,  and 
from  Ctiarles  to  plaintiff,  purporting  to  con- 
vey Samuel's  interest,  were  fraudulent  con- 
rirances  Intended  to  hinder  and  delay  pres- 
ent and  subsequent  creditors,  and  were  ex- 
ecuted and  spread  of  record  to  that  end,  are 
a  cloud  upon  the  title  and  Interest  of  Alpha, 
so  acquired  through  her  sheriff's  deed,  and 
■houWi  be  canceled  and  annulled  to  remove 
For  Fiuch,  and  all  other  meet  and  proper 
lef,  slw  prays,  averring  that  Sarah  has  no 
e  or  luterest  whatever.  The  separate  an- 


swer of  Charles  pleads  the  same  misjoinder 
of  parties  def^duit  and  Id  interest,  set  np 
In  Alpha's  answer,  denies  plaintiff  has  any 
legal  or  equitable  right  in  the  land,  and  as- 
serts tliat  the  disputed  interest  Is  the  prop- 
erty of  bis  codtfmdant,  A^ba.  A  oonven- 
tional  reply  was  filed. 

The  case  made  is  this:  Plaintiff,  given  the 
opening  and  close  over  objection  made  and 
exception  saved,  Introdnced  a  warranty  deed, 
dated  May  12,  1807,  from  Charles  B.  Oole 
and  wife  to  Alpha,  Sarah  D.  (wife  of  Sam- 
uel), Bobert  J.,  and  Addle  F.  Cole,  consid- 
eration $1,500,  conveying  to  them  an  undivid- 
ed two-thirds  Interest  In  the  land  descrilted 
in  the  petition,  share  and  share  allk^  sub- 
ject to  a  deed  of  trusty  dated  four  days  inlor, 
securing  f 1,025  to  <Hie  MoCormack,  and  rest- 
ed. Thereupon  defendants  asked  an  instroe- 
tlon,  viz..  that  a  defect  of  parties  defendant 
ai^arln^  the  case  most  abate  until  they 
(Bobert  I.  and  Addle  F.  Cole)  are  tnvnght  in. 
On  its  refusal,  defendants  introduced  deeds. 
Judgments,  and  oral  testimony  to  establish 
tlie  issnee  on  their  behalf  as  follows:  A  sher- 
ifTs  deed,  dated  August  11, 1003,  conveying  to 
Alpha  Cole  aU  the  right,  tiUe,  interest,  and 
estate  of  Samuel  I.  Cole  bx  the  land  daamrtb- 
ed.  It  narrates,  inter  alia,  that  <m  Septon- 
ber  18,  1901.  a  transcript  Judgment  was  filed 
In  the  circuit  court  of  St  Francois  in  favor 
of  the  St  Francois  County  Bank  against 
Samuel  and  others  for  the  sum  of  $1S4JS3 
and  f21.52  damages,  upon  which  execution 
was  issued  from  the  office  of  the  derk  of  said 
court  dated  July  15,  1908,  levied  the  same 
day  upon  Samuel's  Interest  and  right  In  the 
land.  After  due  advertisement  his  right  and 
Interest  was  knocked  down  to  Alpha  Oole 
on  her  bid  of  $20(1.05,  a  sheriff's  deed  fol- 
lowing, acknowledged  and  spread  of  record 
on  the  same  day.  A  warranty  deed.  In  form, 
dated  January  2,  1895,  from  Samuel  I.  Cole 
and  Sarah,  bis  wife,  to  Charles  EL  Cole,  con- 
sideration $1,000,  conveying  an  undivided 
one-ninth  interest  in  the  land  described,  ac- 
knowledged on  the  10th  of  that  month  and 
spread  of  record.  It  appears  sufficiently 
from  admissions  and  from  oral  testimony 
that  Mary  J.  Cole,  the  mother  of  Samuel, 
Charles,  and  Alpha  Cole,  was  the  common 
source  of  title,  dying  intestate,  seised  of  the 
land,  and  left  nine  clilldren.  each  Inheriting 
an  undivided  one-ninth.  Defendants  next 
put  in  tbe  Judgment  and  flies  in  a  partition 
proceeding  between  the  heirs  of  Mary  J.  Cole. 
In  the  St  Francois  circuit  court  In  1906. 
Plaintiff  was  not  a  party  to  that  proceeding 
but  Samuel,  her  husband,  was.  The  parti- 
tion decree  found  and  adjudged  that  Charles 
had  acquired  by  purchase  the  Interest  of 
Samuel  and  of  a  sister,  Mrs.  Boggs,  and  that. 
In  bis  own  right  and  as  such  purchaser,  he 
was  the  owner  of  an  undivided  one-third, 
and  the  remaining  children  of  an  undivided 
one-ninth  each;  that  the  land  was  not  sus- 
.ceptlble  of  partition;  tliat  an  order  of  sal« 
be  made,  etc  In  punuance  of  a  sale  made 
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under  mch  order,  on  May  11,  1897,  Charles 
purcbaaed  tbe  land  on  his  bid  ot  94,000  and 
received  a  deed  In  due  form.  They  next  In- 
troduced a  tmst  deed  on  the  land,  from 
Charles  B.  Cole,  Sarah  £.  Cole,  and  others 
to  the  Missouri  Trust  Company,  securing  $3,- 
600,  put  of  record  date»  September  18.  1886. 
Next,  a  transcript  judgment,  dated  June  flO, 
1896,  In  favor  of  John  O.  Long  and  against 
Samuel  I.  Cole  for  fl08.  Barring  some 
notes,  evidencing  indebtedness  of  Samuel,  tbe 
forcing  Is  all  the  record  and  documentary 
evidence.  The  Long  Judgment  was  put  In  as 
part  of  the  proof  tending  to  show  Indebted- 
ness and  insolvency  of  SamueL 

Suppl^mratiug  such  record  evidence,  de- 
fendants put  In  oral  testimony,  viz.;  by 
Charles  E.  Cole,  that  his  brotber.  Samu^ 
was  Insolvent  on  January  10,  1896,  and  re- 
mained insolvent  from  that  day  to  tbe  date 
of  tbe  trial;  that  he  owed  named  debts  on 
that  date  and  subsequently  which  he  did  not 
and  coold  not  pay.  (It  will  serve  no  neces- 
sary purpose  to  go  Into  the  details  of  tbls  In- 
debtedness, because  there  Is  no  dispute  about 
the  debts  or  the  tnaolvency  of  Samuti  at  the 
time  of  the  conveyances  In  question  or  aft- 
erwards.) Witness  was  surety  for  Samuel 
to  the  amount  of  (100.  In  January.  1895, 
Samuel  was  In  the  livery  business  in  Bonne 
Terre.  He  owed  John  I^rons  part  of  the 
purchase  money.  X^ons  sold  the  note  to  tbe 
Farmers'  &  Miners'  Bank.  Samuel  came  to 
witness  and  explained  that  the  bank  was 
"imBbIng"  him  for  the  money,  that  he  didn't 
have  it,  and  on  that  account  he  wanted  wit- 
ness to  accept  a  deed  to  his  Interest  In  the 
land  and  then  reconvey  to  Sarah,  his  wife. 
The  next  day  witness  and  his  wife  went  to 
the  home  of  Samuel,  in  Bonne  Terre,  and 
there  Sarah  and  Samuel  told  bim  that  Sam- 
uel "was  badly  in  debt  and  wanted  to  get 
the  land  out  of  his  hands,  so  that  the  Far- 
mers' Sc  Miners'  Bank  and  John  O.  Long 
couldn't  get  his  land."  As  tbe  result  of  the 
interview  it  was  arranged  they  should  ex- 
ecute a  deed  to  Charles,  and  thereupon  he 
should  reconvey  back  to  Sarah.  So  said;  so 
done.  Those  deeds  were  executed  on  the 
Bame  day  and  as  part  of  the  same  transac- 
tion. (Note.  Tbe  deed  to  Charles  was  re- 
corded but  tbe  reconveyance  to  Sarah,  though 
delivered,  was  not  It  was  left  with  ber, 
kept  In  a  dresser  drawer,  disappeared,  and 
la  unaccounted  for.)  No  consideration  pass- 
ed for  either  deed.  Subsequently,  witness 
brought  a  partition  suit,  making  Samuel,  and 
not  Sarah,  ia  party.  Asked  to  explain  why, 
bis  reply  was:  "Well,  she  wasn't  supposed  to 
have  any  Interest  in  the  land.  The  public 
didn't  know  she  had  any  Interest"  In  and 
about  that  partition  suit  and  the  sale  ttiere- 
under,  witness  had  a  power  of  attoraey  fran 
tbe  Cole  heirs,  indudlng  Samuel.  Witness 
bid  the  land  in  In  pursuance  of  that  power 
of  attorney  and  afterwards  was  instructed 
by  Samuel  as  follows:  "You  make  the  land 
baA  to  my  wife.  My  debts  have  not  bera 
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paid;  yon  make  my  interest  over  to  her 
again."  In  pursuance  of  that  inetructlou, 
witness  executed  tbe  deed  introduced  by 
plalntur.  No  consideration  was  paid.  Sam- 
uel requested  ttie  deed  to  be  made,  "so  that 
the  bank  and  Long  couldn't  get  anything 
agaUtst  him;  at  that  time  tbe  bank  bad  se- 
cured a  Judgmfflit  against  htm."  Sarah  un- 
derstood witness  was  conveying  to  her  the 
Interest  she  had  formerly  conveyed  to  wit- 
ness. Afterwards,  when  an  attempt  was 
made  to  get  Sarah  to  sign  a  deed  of  trust 
and  "secure  some  money  to  change  tbe  deed 
of  trust  from  [to]  tbe  Missouri  Trust  Com- 
pany; she  said  she  had  no  Interest  in  it  and 
would  do  whatevw  Irve  [her  husband]  want- 
ed her  to.  *  *  *  She  made  that  same 
statement  in  the  presence  of  Mr.  Marbury, 
when  Marbnry  went  to  take  the  acknowl- 
edgment of  tbe  deed  of  trust"  While  wit- 
ness held  title,  be  held  It  for  the  beneflt  of 
Samuel,  "In  trust  for  Mm."  Witness,  sure- 
ty  for  Samuel  on  some  of  his  outstanding 
notes,  had  them  to  pay.  Tbe  Farmers*  & 
Miners'  Bank  of  Bonne  Terre  brought  suit  on 
its  note  and  recovered  judgment  In  the  No- 
vember following  the  conveyance  by  plaintiff 
and  her  hnsband  to  witness.  On  cross-ex- 
amination, witness  disclaimed  any  Interest 
or  title  to  tbat  part  of  tbe  land  In  dispute. 
It  beltn^  to  bis  sister,  Alpha.  At  tbe  time 
of  the  conveyance  of  January,  1896,  Alpha 
was  Samuel's  creditor.  Shortly  thereafter, 
in  a  day  or  two,  she  came  down  to  get  her 
money.  Samuel  told  her  be  didn't  make  the 
deed  "to  beat  her";  I  only  did  It  to  beat  tbe 
Farmers*  &  Miners*  Bank."  Alpha  knew 
that  Samuel  vras  insolvent  Samuel  at  tbe 
time  of  bis  marriage  (In  1894)  was  in  the 
Uvery  business.  He  went  out  of  that  and 
Into  the  saloon  business.  Did  not  know 
whether  Samu^  was  doing  business  on  his 
wife's  money.  Samnel  did  not  state  that  the 
consideration  moving  in  the  conveyances  to 
his  wife  was  money  he  bad  nsed  of  hers. 
Witness  had  never  seen  tbe  (first)  deed  be 
made  to  Sarah  since  it  was  delivered. 
Found  out  afterwards  It  was  not  of  record. 
Samuel  told  him  the  reason  he  didn't  want 
it  put  on  record  was,  "He  didn't  want  the 
creditors  to  know  the  land  was  transferred 
back  to  bis  wife."  Inquired  of  when  the 
debt  was  contracted,  afterwards  merged  into 
tbe  Judgment  under  wbldi  tbe  land  was  aoH 
to  Alpha,  witness  said  he  didn't  know  of 
day  of  the  month,  but  it  was  about  two  y 
prior  to  the  time  it  was  sold.  (Nota  1 
would  make  the  date  of  the  Indebtedness 
about  1901.)  In  and  about  tb«  porcbase  at 
tbe  sherifTs  sale,  witness  was  tbe  agent  of 
his  sister,  Alpha,  and  bid  for  her.  He  bad 
examined  tihe  records  before  that  to  nee 
whether  the  deeds  bad  bea  idaoed  on  lee* 
ord.  In  f  urtber  ecplalnlng  wby  Suali  was 
not  made  a  party  to  the  partltton  mttt^'Vit^ 
ness  said  It  was  because  Samwl  nM  'IlifH 
deed  was  never  placed  on  reeord;  **tae'Piifer 
the  title  in  me  to  hold  for  him,"  and  Jm 
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didn't  want  creaitors  to  know  it  had  been 
retransferred  to  bis  wife. 

By  Benjaman  H.  Harbary,  tbe  prosecatlng 
attorney  of  the  county,  def^idants  rtiowed 
that  two  or  three  years  before  the  trial  (the 
trial  was  In  1901)  he  represented  Samnel 
and  Charles  Cole  In  trying  to  borrow  some 
money  on*  the  land  In  question.  They  want- 
ed witness  to  secure  a  loan  to  pay  a  mort- 
gage then  on  tbe  land  (presumably  the  tHe- 
Cormack  mortgage),  and  to  pay  some  out- 
standing debts  "against  S.  L  Cole's  proper- 
ty." Witness  got  an  abstract  and  found  a 
Judgment  against  Samnel.  Tbe  trust  com- 
pany (presumably,  the  Missouri  Trust  Com- 
pany, afterwards  making  the  loan)  refused 
to  loan  the  money,  until  the  Indebtedness 
and  judgmeinf;  were  paid.  Witness  went 
with  Samuel  to  see  bis  wife  and  talk  with 
her  about  It.  Hie  substance  of  the  conver- 
sation was  that  Charles  Gole  had  conveyed 
back  Samuel's  Int^est  to  hla  wife  for  the 
purpose  of  keying  the  property  from  being 
sold  on  account  of  debts  and  Judgments 
against  Samuel.  Afterwards,  wb«i  the  mon- 
ey was  borrowed,  some  of  Samuel's  debts  and 
Judgments  were  paid  out  of  the  loan;  for  a 
certain  indebtedness  Samuel  owed  Charles, 
lnd^)end^t  of  tbe  amount  settled,  a  deed  of 
trust  securing  him  was  to  be  given.  In  which 
Sarab  was  to  join.  Samnel  I.  Cole  received 
In  cash  some  of  the  loan.  If  we  understand 
It,  tbe  n^otiation  resulted  In  the  mortgage 
loan  made  by  the  Missouri  Trust  Company, 
and  that  Sarah  Joined  In  ttiat  mortgage.  On 
cross-examination,  this  witness  reiterated  his 
statemHit  that  before  the  loan  could  be 
made,  be  talked  with  the  plaintiff  and  that 
her  consent  was  obtained  that  she,  with  the 
other  Coles,  would  join  in  tbe  deed  of  trust, 
end  before  the  money  would  pass  certain  of 
Samuel's  debts  were  to  be  paid.  Plaintiff 
did  not  want  to  sign  tbe  note  on  tbose  ocmdi- 
tloDB,  but  finally  did  sign  It 

Defendant  Alpha  testified  In  substance  that 
she  knew  Samuel  was  considerably  In  debt; 
be  owed  ber  and  never  paid  her;  her  debt 
was  paid  afterwards  by  Charles,  and  Samnel 
never  r^aid  him.  She  remembered  the  par- 
tition suit  of  the  old  homestead  and  of  pur- 
chasing tbe  Interest  of  Samuel  at  execution 
sale.  She  directed  Cbarles  to  bid  it  In  for 
ber,  and  she  Is  in  possession  now  under  the 
sheriff's  deed  then  received.  Samuel's  finan- 
cial condition  never  Improved  after  1895; 
be  continued  in  debt  After  Samnd  made 
tbe  (first)  conveyance  to  Gbarles,  the  next 
day  or  the  day  after,  she  went  to  see  blm, 
talked  with  him  In  tbe  presence  of  Sarah. 
Samuel  then  told  ber.  "he  hadn't  put  the 
land  out  of  bis  hands  to  keep  me  from  get- 
ting anything,  but  to  keep  the  others."  He 
didn't  name  the  others.  Sarab  was  close  by; 
"they  were  all  standing  right  close  together 
in  the  kltcben  by  the  table."  On  cross-ex- 
aminatlon,  she  said  there  was  nothing  said 
there  about  Samuel  owing  bis  wife,  and  she 
knew  nothing  about  that  At  that  time  Sam- 


uel was  in  the  livery  business;  afterwards 
ran  a  salooa  Be  stayed  in  tbe  livery  busi- 
ness some  two  or  three  years,  mtnesa  did 
not  know  whether  he  anticipated  going  Into 
any  other  business.  He  said  nothing  about 
that  Samnel  did  not  say  there  that  his  €ih- 
Ject  was  to  beat  those  from  whom  he  got 
money  afterwards.  She  knew  nothing  about 
her  brother  using  ¥1,000  of  his  wife's  money. 
In  that  conversation  Samuel  said:  "He 
didn't  want  those  people  coming  from  tbe 
city  to  get  this.  He  was  owing  some  money 
at  tbe  city  for  rigs."  He  told  ber  he  wan 
not  trying  "to  beat  her,  but  he.put  tbe  land 
out  of  his  hands  to  ke^  people  from  taking 
this  land."  Witness  lived  In  Wasblngtou 
county.  Inquired  of  about  the  value  of  the 
land,  she  said  Ae  supposed  it  could  be  sold 
for  "$80  or  fSO  an  acre^  about  $55,  I  gueas." 
It  Ues  about  a  mile  or  two  from  Bonne 
Terre,  perhaps  a  mile  from  the  shafts  of 
the  Bonne  Terre  mines. 

After  the  immaterial  testimony  of  J.  H. 
Lyons,  d^^idants  Introduced  the  record  of  a 
Judgmrat  In  favor  of  the  Farmers'  &  Miners' 
Bank  against  Samuel,  for  $382.00,  dated  No- 
vember 19, 189S.  (This  judgment  seems  to  be 
for  the  purchase  mon^  of  the  livery  stable 
from  I^ons  In  1894,  the  note  evidencing  It 
having  been  transferred  to  said  bank,  and  it 
is  tbe  same  note  on  whlcb  payment  was  belns 
"pushed"  vhea.  tbe  first  deeds  were  made.) 

To  sustain  the  Issues  on  her  part  plaintiff 
took  the  stand,  testifying  In  substance  as  fol- 
lows: She  married  Samuel  Cole  In  1894. 
Was  thea  tbe  widow  of  Alex  Ralrden.  "Q. 
Will  you  state  to  this  court  what  mon^, 
notes,  property,  and  effects  yon  brought  to  tbe 
marriage  altar.  *  *  *  A.  Something  over, 
I  guess,  $l,O0a  I  don't  remember  Just  exact- 
ly." Inquired  of  what  became  "of  that  mon- 
ey," she  replied:  "Gole  got  away  with  It 
some  way;  I  couldn't  state  just  how."  '*He 
got  it;"  she  either  "let  him  have  It,  or  be 
got  it  some  way."  Asked  what  Indebtedness 
or  money  was  owing  her  from  her  husband 
in  January,  1895,  on  the  day  tbey  made  a 
deed  to  Gbarles,  and  Charles  aod  his  wife 
made  a  deed  to  her,  she  rolled:  "All  be 
ever  got  from  me  he  still  owes  me."  Then 
followed  these  questions  and  answers:  "Q. 
How  much  was  that?  A.  Of  course,  I  dcmt 
know  how  much  money,  and  all  my  stoA, 
what  I  bad;  he  had  gotten  away  with  some 
of  that  Q.  How  much  did  it  amount  to, 
about  that  he  was  owing  yon  at  that  time? 
A.  I  don't  know  just  how  much.  Q.  Toa 
can't  approximate  It?  A.  I  don't  know  how 
much  we  had  left  after  that ;  I  don't  remoa* 
ber."  The  deed  was  made  to  make  good  what 
money  and  property  be  got  from  ber,  to  pay 
what  he  owed  her.  She  denied  entering  Into 
any  conspiracy  with  her  husband  to  defraud 
his  creditors  by  hindering  or  delaying  than. 
There  was  "never  a  word  between  us"  re- 
lating to  that  Witness  dldnt  think  aba  knew 
about  his  debts  at  that  dme.  She  Tesaeat' 
bersd,  bowevtt,  abe  wu  «i  one  »  two  of 
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bis  notes.  The  deed  from  Cbarlet  to  her 
(the  ome  made  In  1890  was  put  In  the  dreeser 
drawer,  and  when  Mr.  Oole  went  away  from 
home  she  never  saw  It  any  morsL  (Note. 
Other  teatlmooy  diows  that  Bamnel  was  not 
UTlng  wtth  Sarah  at  the  time  of  the  trlaL) 
She  dladaimed  knowins  anTthlng  about  the 
deed  made  to  her  by  Oharlea  after  the  parti- 
tion snU.  She  didn't  raoiember  It  On  cross- 
examination  she  testlfled  ahe  didn't  remember 
how  mn<di  her  husband  was  indebted  to  her 
In  January,  189S;  did  not  know  he  was 
largely  Indebted  (to  others) ;  she  remembered 
nigning  a  note  for  her  husband  to  Alpha  Cole 
in  18M.  She  ^gned  it  "to  please  him,  to  get 
her  to  wait  on  him."  He  didn't  ask  her  to 
pay  anything  on  It,  and  she  didn't  sign  it 
with  the  Intention  of  having  to  pay  It.  She 
dldnt  know  whether  sbe  was  surety  on  a 
9250  note  in  the  bank  at  Bonne  Terre,  she 
rononbered  an  old  Obert  note  for  fl50;  she 
signed  that  the  same  as  she  did  the  other, 
Tls.,  on  the  theory  that  he  would  pay  It  aft- 
er a  while,  and  she  would  not  be  called  on 
for  a  ceat.  He  asked  her  to  sign  it  to  ke^ 
Obert  from  pushing  him.  She  remembered 
of  no  property  that  her  husband  owned  but 
his  Interest  In  the  homestead.  Asked  pointed- 
ly if  she  had  any  conversation  with  Charles 
Cole  and  his  wife  before  they  made  the  deed, 
her  reply  was  that  her  husband  had  never 
said  a  word  about  It;  that  she  was  In  bed 
aide  that  day;  her  husband  had  proposed  to 
make  a  deed  to  bis  brother,  and  that  he 
would  transfer  it  ba<^  to  her.  Her  husband 
said  it  wouldn't  be  lawful  for  blm  to  make 
the  deed.  "He  made  it  to  me  for  what  he 
had  spent  of  mine."  The  foregoing  testi- 
mony was  given  In  resiranse  to  the  question, 
"Now,  Mrs.  Cole,  bow  did  this  deed  come  to 
be  mader  She  further  testified  that  she 
signed  notes  for  her  husband  after  he  had 
spent  her  money,  to  keep  people  from  push- 
ing him;  that  her'  husband  never  gave  her  a 
note  or  any  evidence  of  indebtedness.  She 
remembered  spedflcally  one  It«u  of  J2.53.50 
that  her  husband  got  from  her  on  the  street 
and  was  to  put  In  the  bank  In  her  name,  but 
put  It  In  In  his  own  name.  Her  husband  lived 
on  her  property  while  It  lasted.  "It  was 
spent  about  all  for  himself."  She  couldn't 
say  whether  he  was  an  industrious,  money- 
making  man.  Sbe  "supposed  be  earned  a 
little  bit  to  support  the  family."  "Q.  He 
spent  what  he  got  from  you  for  the  remain- 
der? A.  No,  sir.  He  didn't  spend  my  mcmey 
for  living.  Q.  How  did  he  live  then?  A.  He 
^dn't  Uve  very  much."  She  reiterated  that 
she  had  no  recollection  of  getting  any  other 
deed  from  Charles  but  the  first  one.  She 
"was  claiming  it  [the  land]  from  that  deed, 
given  me  to  make  me  good  for  my  money." 
She  had  no  knowledge  of  any  other  deed. 
Sbe  paid  Charles  nothing  in  coostderatlon  of 
any  deed. 

Samuel  I.  Cole  testlfled  In  behalf  of  plain- 
till,  in  substance,  that  he  owed  bis  wife  in 
1895,  at  the  time  the  deeds  were  made ;  that 
he  made  the  deed  to  pay  the  debt;  he  denied 


altering  into  any  conspiracy  with  his  wife  or 
Charles  to  delay,  cheat,  or  dtfraod  his  cred- 
itors ;  there  were  no  judgments  against  him 
at  that  time.  He  was  then  in  the  livery 
business  at  B(mne  Terre  and  owed  a  joint 
note  to  the  Farmers'  &  Mtners^  Bank  for 
the  purchase  of  the  livery  stable  with  his 
brother-in-law,  Bogy,  who  signed  the  note  as 
joint  maker.  This  note  was  afterwards  paid 
by  a  loan  ttom  Dr.  McOormack,  or  the  Mis- 
souri Trust  Company.  Charles  made  the 
deed  of  trust  and  took  up  the  note.  At  the 
time  of  the  conveyances  In  1895  witness.  In 
reply  to  a  question  whether  be  contemplated 
engaging  In  any  hazardous  undertaking  other 
than  the  livery  business,  said:  "No,  I  don't 
know  that  I  was."  Afterwards  he  borrowed 
money  from  the  St  Francois  County  Bank 
(this  was  the  loan  merged  Into  the  judgmrait 
under  which  Alpha  Cole  bou^Q.  That  loan 
was  made  three  or  four  years  ago.  Witness 
did  not  know  the  date,  but  his  approximation 
brought  It  about  the  year  1900  or  1901.  The 
money  was  borrowed  to  go  Into  the  restaurant 
business.  In  1895  he  had  no  undertaking  like 
that  In  view.  On  cross-examination  witness 
testified  that  he  was  not  now  In  any  busi- 
ness; had  no  property  producing  any  Income 
or  means  ot  living;  was  living  with  his  sister, 
Miss  Cole;  was  paying  no  board,  but  was  do- 
ing work  on  the  farm,  marking  ott  com 
ground,  which  was  "pretty  hard  work,  if  yon 
keep  things  stralfl^t"  Inquired  of  as  to  his 
Indebtedness  In  1895,  he  testlfled  to  various 
debts  but,  as  said,  his  Instdvency  Is  admitted; 
hence  the  details  are  of  no  consequence.  He 
denied  making  as  many  debts  as  he  could  aft- 
er the  conveyance,  but  admitted  becoming  in- 
debted after  that  time;  had  remained  in  debt 
practically  all  the  time  up  to  the  present 
He  admitted  that  his  wife  met  him  on  the 
street  and  told  him  to  put  $253  in  the  bank. 
Witness  took  the  mon^  out  of  her  hands  and 
put  it  In  the  bank  in  his  own  name.  That 
happened  scHue  time  In  1895;  some  time  in 
the  summer.  (Note.  The  deed  to  Charles 
and  the  reconveyance  was  In  January,  1885.) 
He  "reckoned"  he  supported  his  family,  but 
bad  contributed  nothing  to  their  support  for 
the  last  six  months  and  had  been  unable  to 
pay  his  debts.  He  didn't  remember  whether 
he  told  Charles  why  he  was  making  the  1895 
conveyances.  But  he  got  Charles  to  agree  to 
reconvey  to  his  wife.  Inquired  of  about  the 
deed  made  by  Charles  after  the  partition 
suit,  he  testified  that  Sarah's  name  was  put 
in  as  one  of  the  grantees  by  his  order.  The 
first  deed  to  Sarah  was  not  put  on  record 
because  Charles  was  In  some  trouble  with  his 
wife,  and  he  didn't  want  the  deed  to  go  on 
record.  The  first  deed  was  made  to  his  wife 
to  secure  Sarah  for  her  money  he  had  used, 
and  the  last  deed  was  on  the  same  considera- 
tion. No  money  was  paid  for  either  deed. 
Charles  didn't  object  to  making  the  last 
deed,  as  requited  by  witness.  Witness  was 
a  party  defendant  In  the  partition  suit  and 
when  Charles  E.  Cole  bought  the  premises  In 
for  the  heirs,  witness  directed  the  property 
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to  be  pat  In  lils  wtfe*B  luun^  and  not  to 
nuke  a  deed  to  Urn.  On  re-exaroioatlon  be 
Identlfled  a  note  made  In  18M  bj  blm  to  the 
Farmers*  ft  Mlnen'  Bank  for  f2tE0,  signed  by 
bis  wife  and  ottwre  as  snretles.  Tbe  last 
deed  to  Sarab  waM  made  In  lien  ot  the  otber. 

Mr.  Tonng,  produced  tar  plaintiff,  gave 
testimony  to  tbe  effect  that  he  was  one  of 
the  sureties  for  Samuel  on  the  note  merged 
In  the  Jud^ent  under  which  Alpha  bought 
Witness  ordered  out  the  execution.  If  Sam- 
nel  Cole  had  any  Interest  In  the  land,  the 
snretles  wanted  it  sold  to  sare  them  from 
paying  the  Judgment  Charles  Cole  came  to 
town  to  look  up  the  title.  Witness,  repre- 
senting the  other  sureties,  had  a  talk  with 
blm.  He  told  witness  that  Samuel  didn't 
have  any  Interest  In  the  land;  It  had  been 
deeded  to  his  wif^  first  having  been  deeded 
to  him  and  then  recouToyed  to  Samuel's  wife; 
and  that  It  should  be  on  record.  We  went  to 
the  record  and  couldn't  find  the  deed.  "Qiar^ 
ley  aald  It  ought  to  be  there,  but  we  couldn't 
find  It  on  the  land  records."  Afterwards 
Charles  Cole  ran  the  land  up  on  the  sale  to 
tbe  exact  amount  of  the  debt,  and  then  directs 
ed  the  deed  to  be  made  to  his  sister.  Alpha. 
The  levy  was  made  on  the  theory  that  Sam- 
uel owned  a  one-ninth  Interest  In  tbe  land. 
Witness  was  Instrumental  in  hSTlng  the  prop- 
erly loTled  on  and  sold  as  Samuel's.  Such 
was  the  testimony. 

After  taking  time  to  consider,  the  chancel- 
lor entered  a  decree  finding  that  Samuel  con< 
veyed  an  undivided  one-ninth  Interest  on 
January  2,  1895,  to  defendant  Charlra;  that 
afterwards,  and  after  the  partition  sale, 
Charles  conveyed  a  one-sixth  Interest  to 
Sarah.  The  decree  makes  no  mention  of  the 
unrecorded  conveyance  made  by  Charles  to 
the  plaintiff,  but  goes  on  to  find  that  Charles 
became  the  purchaser  of  all  the  Interest  in 
tbe  land  at  the  partition  sale  and  then  con- 
veyed Sarah  one-sixth;  that  Charles  paid 
nothing  to  Samuel  for  bis  deed;  that  at  the 
partition  sale  Charles  paid  nothing  for  Sam- 
tiel's  one-ninth  interest;  that  his  conveyance 
to  Sarah  thereafter  was  without  considera- 
tion, and  that  all  these  deeds  were  fraudulent 
as  to  Samuel's  then  existing  creditors;  that 
Samuel  was  then  insolvent  and  remained  so; 
that  defendant  Alpha  purchased  the  interest 
of  Samuel  In  1903  on  an  execution  sale  on  a 
Judgment  on  Samuel's  note  to  the  St  Fran- 
cola  County  Bank,  given  during  tbe  year  1900, 
with  personal  security;  that  there  was  no 
evidence  said  debt  was  contracted  on  the 
strength  of  any  Interest  Samuel  had  in  the 
property;  and  that  the  deeds,  first  above, 
were  not  fraudulent  as  to  subseqaent  debts. 
On  such  premises  It  was  decreed  that  Alpha 
took  no  title  whatever,  and  that  Sarah  was 
the  owner  In  fee  of  an  undivided  one-sixth 
Inter^t  as  against  both  Alpha  and  Charles. 

It  Is  assigned  for  error,  first  that  the  de- 
cree is  Inequitable  and  for  the  wrong  party; 
second,  that  the  chancellor  erred  In  ruling 
adversely  on  the  contention  that  a  decree 
Could  not  go,  nnless  otber  necessary  parties 


were  bron^t  In ;  and,  third,  in  giving  itoln- 
tlff  the  openlzv  and  dose  at  tbe  trlaL 

Attending  to  the  main  point,  we  oonchids 
the  decree  was  Cor  tbe  wrong  party.  In  bt- 
rlTlng  at  sndi  conclusion,  cwtaln  facta  and 
propositions  of  law  may  be  assumed  as  so  weQ 
established  as  to  be  put  beyond  all  qnestioa 
on  this  record,  vis. :  That  Samnd  Cole  was 
in  bosiness,  waa  embarrassed,  was  made  in- 
solvent by  tbe  conveyancea  of  January,  188!^ 
and  May,  1897,  and  left  without  aUllty  or 
dl8poslti(ni  to  pay  his  then  listing  debts; 
thal^  as  to  Samuel  and  as  to  all  bla  then 
creditors  (besides  bis  wife),  be  beggared  him- 
self by  putting  all  propwty  subject  to  1^1 
process  out  of  his  handp  to  hinder  and  delay 
them ;  ergo  as  to  them  the  deeds  were  frand- 
ul^t  tn  fact  and  law ;  and  that  Samuel  con- 
tinued In  business,  flitting  from  keeping  a 
livery  stable  to  keeping  a  tippling  honae  and 
thw  a  victualling  bouse,  at  all  timea  Imte- 
pendently  twoken  and  Insolvent,  contracting 
debts  as  formerly  and  not  paying  them.  He 
seems  a  litigious  and  scheming  man,  lightly 
assuming  and  then  throwing  oft  the  burden 
of  tbe  ytfte  of  pecuniary  obligations. 

In  the  foregoing  views,  the  case  la  m 
narrowed  as  to  be  encompassed  by  tbeee 
questions:  Did  Sarah,  his  wife,  participate  In 
his  fraudulent  Intent  to  hinder  and  delay  ex- 
isting creditors?  We  think  so.  Did  Samuel, 
by  the  conveyances  in  qoestion.  have  tbe  in- 
tent to  hinder  and  delay  bis  sabseqnait  cred- 
itors? We  think  so.  Did  Sarah,  bla  wlf^ 
participate  In  and  loan  herself  to  such  fraud- 
ulent intent?  We  think  so. 

In  stating  grounds  for  such  affirmative  an- 
swers, we  ahaU  assume  it  good  doctrine  that, 
under  our  married  woman's  enabling  acts,  a 
wife  may  fredy  contract  with  her  husband. 
That  If  she  be  a  bona  fide  creditor,  her  debt 
stands  on  as  sure  a  foot  as  that  of  any  one 
else,  he  may  prefer  her,  since  those  acta,  as 
before,  by  securing  her  d^ts  to  tbe  exclusion 
of  others,  existing  or  subsequent^  notwith- 
standing she  may  have  known  ot  his  indebt- 
edness and  Insolvency,  notwithstanding  she 
knew  that  the  fact  of  her  prefermce  wonld 
have  the  ultimate  effect  of  hindering  and  de- 
laying his  other  creditors,  and  notwithstand- 
ing the  husband  intended  to  binder  and  de- 
lay his  creditors;  all  this,  so  long  as  (and 
provided  always)  she  keep  her  hands  dean 
by  not  participating  In  and  becoming  a  party 
to  his  fraudulent  Intent  Thwe  is  thin  tee 
there,  and  one  who  walka  tiiereon  baa  need 
of  great  care. 

Fraud  Is  easy  to  accompUsb  and  hard  to 
prove.  It  is  a  sound  proposition  that  as 
the  marital  relation  affords  a  oonvenioit  cov- 
er for  fraudulent  property  transactions  be- 
tween husband  and  wife,  courta,  where  fraud 
is  charged  as  tbe  gist  of  the  actitm,  wtU 
closely  eye  such  transactions  (wh&a  in  con- 
flict with  the  claims  of  creditors)  to  see  they 
do  not  bide  and  consummate  fraud,  being  al- 
ways mindful,  withal,  that  Judicial  seal  to 
uncover  and  smlta  frand  nmat  not  be  pnati- 
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cd  ao  far  as  to  dam  op  a  natmal  and  proper 
flow  <tf  marital  atfecthm,  or  whittle  awar 
tlie  dn^  <tf  a  hnaband  to  be  Just  to  tale  wifa 
To  lier  (as  to  otliera),  be  aboold  live  honaitly, 
ebonld  bnrt  nobody^  and  render  to  every  one 
tbeir  dne^  tbereby  obeuiving  tbe  great  com- 
mandment of  the  law. 

We  tblnk  tbe  ftdlowlns  further  obserra- 
tkms  pertinent  to  tbia  reeord  and  dedBlve  of 
the  case. 

(a)  The  evidmce  ot  the  extent,  itemi^  dat^ 
and  eharactor  cS  the  IndebteOnen  tnm 
Bamnel  OOle  to  bis  wife  is  scant  and  In- 
con«di]8iTe.  We  set  some  atMe  on  the  fact 
that  no  note,  mem(»andum  or  hook,  account, 
cbetia  or  hank  account  were  produced.  The 
principal  iton  of  $2B3,  which  she  SBre  blm 
on  tbe  street  to  pot  In  the  bank  to  her  cred- 
it, and  which  he  pot  to  his  own,  was  glren 
blm  in  the  summer  of  1896,  long  after  the 
first  deed  from  Samuel  and  Sarah  to  Charles 
OcAe  fttr  Samncd's  one-ninth  interest  in  the 
moQier^  btmieitead  and  Charles'  reeouT^- 
ance  to  her.  When  it  Is  sought  to  sustain  a 
cmiTeyance  under  such  circumstances,  a 
chancellor  looks  anxiously  for  corroborative 
^oof,  or,  fftilii^  in  that  (as  ime),  for  those 
badges  of  good  ftith,  arising  from  specifica- 
tion In  d^na,  date^  a'monnt;  and  other  lur 
dida  earmarl^iig  the  wdlnaxy  ran  of  biui- 
&088  transactions,  and  making  the  proof  fair- 
ly certain. 

(b)  But  If  It  were  ctmceded  Out  audi  In- 
debtedness is  established  at  tbe  date  of  the 
deeds,  yet  we  are  confronted  with  evidence, 
practically  uncontradicted,  that  Samud  and 
Sarah  admitted  to  Charles  and  Alpha  Cole 
and  Mr.  Marbury,  the  prosecuting  atbnney, 
that  the  purpose  In  making  the  deeds  was  to 
wrest  Samuel's  proper^  away  fn»n  his  cred- 
Itoi-s.  The  fttet  ct  indebtedness  from  Samuel 
to  hla  wife  rests  alone  on  their  testimony. 
The  force  of  the  latt»  is  largely  qpent  in  es- 
taUialitDg  a  d^  They  dez^  the  conspiracy 
In  general  terms,  hot  tfa^  do  not  deny  other- 

■  wise  than  faintly  and  Impliedly  the  cmver- 
■atlons  proving  It.  Moreover,  there  is  evi- 
dence not  cmtradicted  that  plalntifl  treated 
the  property  as  her  husband's.  She  borrow* 
ed  money  on  it  after  the  conveyances  to  pay 
flome  of  his  Judgment  creditors,  as  well  as 
WHoe  at  larg^  and  part  of  the  loan  went  in- 
to his  pocket  This  was  but  shadowing  forth 
and  effectuatiiv  tbe  original,  fraudnlent  par- 
pose.  It  was  tantamount  to  an  admission 
that  she  was  seised  to  his  use.  The  situa- 
tion, smacking  strongly  of  fraud,  vehement- 
ly called  for  full  and  sattsfactOTy  ezplana- 
tlon — an  explanation  we  cannot  find. 

(c)  The  flillure  to  record  the  first  eon- 
Teyanee  from  Charles  Cole  to  plaintiff,  while 
not  controlling  la  not  entirely  without  some 
signlflcuice.  Samuel's  explanation  of  this  la 
Tagu^  and  we  may  not  grasp  it  Sarah 
makes  none.  She  put  the  deed  In  a  drawer 
and  left  it  there  until  it  disanieared.  The 
absoioe  of  such  record  certainly  concealed 
tbe  fact  that  Samuel  hod  conv^ed  bis  prop- 


erty to  his  wife,  and  for  over  two  years,  left 
the  pQbllc  tt>  understand  there  had  been  an 
out  and  out  sale  to  Charles ;  the  lattor  sale 
inviting  less  suasion  than  the  former  woold 
have  done,  and  was  lees  liable  to  attack. 
Obviondy,  tbe  absence  of  the  record  of  her 
deed  furthered  the  fraud. 

(d)  Again,  some  stress  is  due  to  the  Uxt 
that  Sarah  made  no  reqnest  or  demand  of 
her  hnMiand  for  restitotlon  of  moneys  con- 
verted by  him  or  for  payment  of  a  debt  due 
fkom  him.  Tha  absence  of  ao  natural  a  thing 
marks  the  transactltm  as  novcA  and  out  of 
tbe  uanal  course^  thoeby  challenging  atten- 
tion. Both  of  them  put  tbia  conveyances  on 
his  sol^  spontaneous  act  A  derelict  hus- 
band, pricked,  however  tardily,  by  an  awak- 
ened conscience,  might  make  restitntion  to  a 
wife  he  had  wronged  without  her  request  or 
demand.  Verily  restitution  is  the  beginning 
of  reformation,  evoi  as  the  fear  cHT  the  Lord 
is  the  beginning  of  wisdom.  But  there  is 
nothing  in  this  case  showing  the  conscience 
of  this  husband  was  awakened  or  pricked 
into  action. 

(e)  Again,  when  honest  conv^ances  are 
made  to  pay  dtivts,  there  is  usually  a  cor- 
respondence In  value  between  the  property 
and  the  debt;  aucb  dispropwtion  as  an  ex- 
cesMve  conv^ance  is  a  badge  of  fraud.  In 
this  case,  absent  satisfactory  evidence  of 
value,  we  must  take  the  scant  and  uncon- 
tradicted evidence  we  have.  That  was  to 
the  effect  that  the  property  was  worth  $35. 
$60,  or  $55  per  acre.  On  the  theory  that 
Satah  acquired  a  sixth  interest  by  her  last 
eonv^anoe  from  Ch&rlee,  thai  the  interest 
was  worth,  at  $85 'per  acre,  the  rise  of 
$1,800;  at  $50  per  acre,  the  rise  of  $2,600; 
at  $66  per  acre,  the  rise  of  $2,900,  allowing 
for  a  mortgage  indebtedness.  On  the  other 
hand,  there  was  no  attempt  to  make  the 
debt  of  Saronel  to  Sarah  so  mnch  as  $1,000. 
One  thousand  dollars  covered  all  htx  per- 
sonal property  and  she  did  not  testify  her 
husband  got  it  all.  On  the  tiieory  that  she 
acquired  only  a  one-ninth  interest  by  the  un- 
recorded'deed  made  in  Janaaiy,  1896,  then 
tbe  disproportion  in  value  would  be  avpn- 
dably  less. 

(f)  In  this  connection  there  is  another  dr^ 
eumstance  tending  to  throw  suspicion  on 
Sarah's  titie.  At  first,  recognizing  tiiat  Sam- 
nd  had  only  a  one-ninth  Interest,  that  In- 
terest was  conveyed  to  Cbarles.  All  sides 
agree  that  stmultaneously  it  was  reconveyed 
to  Sarah  and  the  deed  ddlvned.  If  Sarah 
was  not  party  to  the  partition  suit  two  years 
later,  the  Ju^^ment  was  not  res  Judicata  as 
to  her;  her  prior  acquired  tltie  was  not 
affected  by  that  suit  Now,  if  her  first  deed 
was  made  to  pay  a  debt  and  she  acc^ted  it 
as  such  payment  (as  she  claims),  and.  If 
after  the  partition  suit  Charles,  who  as- 
sumed to  have  purchased  the  whole  Interrat 
in  the  land  (Ignoring  the  fact  that  Sarah  was 
not  a  party  thereto);  conveyed  to  her,  on  the 
order  of  her  husband  without  any  new  con- 
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flideiatlon,  a  one-slxtb  interest,  he  thereby 
conveyed  a  one-eigbterath  In  excess  of  that 
covered  by  the  flrat  deed.  AU  sides  agree  the 
last  deed  was  made  in  lien  of  the  first  and 
on  no  new  consideration.  We  most  condnde, 
then,  that  some  unexplained  arrangement 
between  the  Oole  heirs  Samael  became  en- 
titled to  one-eighteenth  more  than  was  cast 
ui>on  him  by  Inheritance  from  his  mother, 
and  that  by  his  order  the  title  thereto  was 
pat  in  his  wife.  Not  only  so,  bnt  singular  as 
it  may  seem,  Sarah  says  she  knew  nothing 
about  such  order  or  the  last  OHiTeyance.  In 
her  testimony  she  puts  her  claim  alone  on 
the  first  deed,  and,  notwithstanding  that, 
the  chancellor  decreed  her  a  one-stxth  in- 
stead of  a  one-ninth  Interest 

(fd  There  Is  evidence  indicating  that  the 
wife  expected  the  husband  to  continue  In 
business,  and.  presumably,  contract  debts 
In  accordance  with  his  known  bent  and  the 
nsnal  coarse  of  business.  Now  and  thea 
she  seems  to  have  gone  his  surety  after 
January,  1895,  though  she  says  she  paid  noth- 
ing and  intended  to  pay  nothing  on  that  ac- 
count She  knew,  then,  that  he  was  mak- 
ing debts  in  his  business  precisely  as  he 
made  them  before,  with  this  difference  that 
her  husband's  property  was  now  screened  by 
the  conveyance  to  her  from  the  hazard  of 
his  hew  enterprises,  except  in  so  far  as  4t 
might  be  botud  through  her  suretyship.  In- 
tent to  defraud  may  be  deduced  from  cir- 
cumstances tending  to  prove  eudi  Intent  In 
the  .nature  of  things,  It  is  not  susceptible  (tf 
direct  proof.  There  Is  evidoice  not  only 
showing  that  her  mind  co-operated  with  his 
in  concocting  the  original  fraud  to  hinder 
and  delay  existing  creditors,  bnt  there  is 
satisfactory,  Inferential  evidence  showing 
the  fraud  was  intended  as  a  continuing  one 
against  sabsequent  creditors.  What  was 
done  certainly  had  that  effect,  and  the  nat- 
ural effect  of  that  act  is  presumed  to  have 
been  Intended.  If,  ther^ore,  it  was  neces- 
sary, on  top  of  actual  fraud  Intended  to  ex- 
isting creditors,  to  show  an  Intent  to  hinder 
and  delay  subsequent  creditors,  the  case  is 
not  without  evidence  to  sustain  the  latter. 

SecUon  2881,  Rev.  St  1909  (formerly  sec- 
tion 8898,  Rev.  St  1898  [Ann.  St  1906,  p. 
1906]),  so  far  as  pertinent  reads:  "Every 
conveyance  •  *  •  of  any  estate  or  in- 
terest in  lands  •  *  *  made  or  contrived 
with  the  intent  to  hinder,  delay  or  defraud 
creditors  of  their  lawful  •  •  •  debts  or 
demands  *  •  *  shall  be  from  henceforth 
deemed  and  takoi,  as  against  said  creditors 
and  purchasers,  prior  and  sabseqnent,  to  be 
clearly  and  utterly  void." 

That  section  has  been  under  exposition 
often.  Fraud  assumes  such  protean  shapes, 
is  so  detested  by  the  law,  and  can  be  ap- 
proached from  so  many  angles,  that  courts 
refuse  to  define  It,  or  fix  tiard  and  ftst  lim- 
its to  it  It  is  not  strange,  therefore,  tliBt 
they  have  not  always  been  able  to  bold  a 
aniform  and  steady  voice  In  allying  the 


same  set  of  princ^lee  to  every  case.  Bat  In 
expounding  the  section.  It  baa  been  held 
sound  doctrine  that  actual  (as  contradis- 
tinguished from  constructive)  fraud,  partic- 
ipated in  by  both  grantor  and  grantee,  will 
vitiate  a  conveyance  as  to  subseqneut  as  wdl 
as  to  existing  creditors.  Tbe  words  of  the 
statute  so  run,  and  tbe  reason  of  the  thing 
points  unerringly  to  that  conclusion.  No  man 
should  be  allowed  to  build  a  suparstmctnre 
of  rights  on  a  foundation  of  actual  fraud, 
for  fraad  vitiates  everything.  Nor  can  there 
be  any  doubt  that  where  an  element  of  the 
parpose  In  a  fraudulent  scheme,  as  appears 
to  exist  here,  is  to  continue  in  business,  a  con- 
veyance contrived  to  screen  property  from 
not  only  existing  but  subsequent  creditors, 
from  debts  springing  from  the  hazards  and 
incidents  of  the  new  raterprlse.  Is  void. 

The  views  expressed,  within  the  doctrines 
of  a  line  of  cases,  stand  on  reason  and  an- 
thorl^.  Thus:  In  Pawley  v.  Vogel,  42  Mo-, 
loc.  dt  80S,  the  court  was  dealing  with  sub- 
sequent creditors  in  a  case  passing  Judgmoit 
on  transactions  between  husband  and  wife, 
referring  to  the  transactions  thus:  "  *  *  • 
But  as  between  him  and  his  creditors  prior 
and  subsequent,  being  attended  by  badges 
of  frand.  It  can  be  r^rded  in  no  other  light 
than  as  a 'continuous  scheme  of  fraud  as  to 
them."  In  a  leading  case,  often  dted,  Payne 
V.  Stanton,  G9  Mo.,  loc.  dt  160,  we  find  this 
pertinent  language  as  to  the  effect  of  actual 
fraud,  borrowed  from  Chancellor  Kent: 
•  •  Actual  fraud,  or  fraud  in  fact, 
most  be  proved  in  order  to  set  aside  a  prior 
voltmtary  conveyance  at  the  suit  of  sabse- 
quent creditors.  *  •  • "  The  case  holds 
that  a  voluntary  conveyance  as  to  subse- 
quent creditors  is  not  fraudulent  per  se, 
"but  the  question  whether  It  is  f^udulent 
or  not  is  to  be  determined  by  all  the  dr- 
comstancee."  In  other  words,  If  the  dr- 
cnmstances  point  to  actual  fraud,  such  trans- 
action wonld  open  to  let  in  subsequent  cred- 
itors. In  Shelley  v.  Boothe,  7S  Mo.  74,  89* 
Am.  Rep.  481,  the  issue  was  between  two 
creditors,  one  preferred  and  both  then  exist- 
ing. It  was  ruled  that  where  the  creditor 
preferred  participated  in  the  wrong  intent 
of  the  debtor  to  hinder  and  delay  other  cred- 
itors, the  debtor's  fraud  became  the  fluud 
of  both.  In  Sexton  v.  Anderson,  95  Ma  37S. 
8  B.  W.  564,  it  was  held  that  if  a  preferred 
creditor  "acts  in  good  faith  and  takes  the 
money  or  the  property  for  the  sole  purpose 
of  saving  a  bona  fide  debt,"  the  transaction 
will  stand.  To  ov^throw  It  he  most  par- 
ticipate in  the  debtor's  fratidtdent  intoit  as 
to  other  creditors — mere  knowledge  of  it  Is 
not  Buffident  In  Snyder  v.  Free,  114  Ho. 
860.  21  S.  W.  847,  it  was  held  that  ttie  stat- 
ute, quoted  above,  makes  no  distinction  be- 
tween subsequent  and  prior  creditors,  and 
that  onder  It  subsequent  creditors  are  as 
much  within  its  protection  as  prior  credit- 
ors; the  only  difference  being  in  the  mode 
and  extent  of  tbe  proof  of  the  CraadateDt  in- 
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tent  So  long  u  any  of  the  dsM  of  nib* 
aeqnent  credltora  can  ihoir  tbat  Uw  Intat 
to  hinder  and  delay  r^ted  to  tbon,  ndi 
tiam  la  M  tn  to  abam  tiie  bentfUa  of  the 
statute.  Lander  t.  Ztetir,  IDO  ICa  408,  BX  & 
W.  74%  78  Am.  St  Bap.  406*  waa  a  caae  of 
«  anbeeqnint  creditor,  m  addreaabic  its^ 
to  the  Qoeatlon,  "What  then  are  the  drcum- 
atancee  wUkdi  would  juad^'^  a  court  In  hold- 
ing a  conreyance  fraodolent  aa  to  anbaeqnent 
credltora?"  It  vaa  aaM:  •  •  •  A  design 
or  parpose  to  hinder,  delay,  or  dstomd  those 
to  whiMn  be  la  aboat  to  become  indebted,  are 
aome  of  the  marked  bMUda  of  fraud.  In  a 
Trord,  an  Intcait  to  contract  debta  and  a  de- 
aign  to  avoid  the  paTment  of  anch  debta  by 
the  conTeyanoe." 

Bnt  It  la  ezceea  of  labor  to  oontbme  ttte 
-dlacoaaion.  The  cnriona  and  Inquiring,  In- 
-cllned  to  exhanat  the  matter,  may  eonaolt 
encb  caaea  aa  Frank  t.  Caruthera,  106  Mo. 
660, 18  S.  W.  927;  Qnmer  t.  Schols,  1S4  Mo. 
416,  66  8.  W.  441 ;  Bala  t.  Kelaon,  171  Mo., 
loc;  dt  681,  72  S.  W.  627;  Kmeger  t.  Vor- 
haner.  164  Mo.,  loc  ctt  168,  68  8.  W.  1008  et 
eeq.;  Sctiaaoa  Hnrphy,  180  Mo.,  loc.  dt 
611,  70  8.  W.  000  et  aeq. ;  Weldi  t.  Mann, 
108  Ma  804,  02  S.  W.  08;  BraAen  miner. 
«0  Ma  App.  187,  TO  S.  W.  225;  Lo^  T. 
Mnrphy,  45  Ma  App.  510. 

The  decree  In  favor  of  the  plalntttf  doea 
not  accord  with  the  propoatttonB  announced 
and  the  facta  fomid  to  ezlat  Ibe  condn- 
elon  readied  determlnea  the  caae  without 
deciding  t^e  other  aaalgnmento  of  error, 

The  decree  la  accordingly  rerwaed,  and 
-tbe  cauae  la  remand,  with  direetlona  to 
enter  a  decree  finding  the  faaiiea  In  fitTor  of 
defendant  Alpha  Cole,  aastalntng  her  con- 
reyance.  deere^g  title  In  her.  canceling  the 
conTeyancea  made  to  Sniah  B.  Cole  by  Oharlea 
IL  Cole,  and  rttnorlng  tbe  dond  thereof. 
All  concur. 


BATHE  T.  METROPOLITAN  LIFE  INS.  00. 
^Eh>ringfield  Court  of  Appeala.   Missoarl.  Dec 
S.  leia  Behearlng  Denied  Dec.  2%  1910.) 

1.  InauBAHOB  3  646*)— Acnona  oh  Lir 

Pouona— BiTBDEN  or  Paoor. 
In  an  action  oa  a  life  policy,  void  if  ioaured 
had  had  before  its  ianumce  any  palmonan  dia- 
■eaae,  Inraier  haa  the  burden  ox  proring  toe  de- 
fense that  inaued  had  tnbercnlorifl  when  the 
poll^  wai  Imted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1653;  Dec.  Dig.  S  646.*] 

3l  DnoKNoa  (S  01*)— Bukden  or  Psoor. 

The  burden  of  proring  a  fact  is  on  the  par- 
ty aswrtlnf  the  affirmative  of  the  lisue. 

[Ed.  Note.— For  other  casee,  see  E}vidence, 
<knt  Dig.  1 113:  Dec  Dig.  i  Ol.*] 

■&  iKBinuHcs  a  646*)— AcnoRB  OR  Ijwm  Poi^ 

10188— BlTBDBN  OT  PBOOr. 

In  an  action  on  a  life  policy,  plaintiff  must 
prove  tbe  isaoe  of  tbe  policy,  payment  of  tbe 
pxeminiaa,  the  death  of  Insured,  the  giving  of 
notice  and  the  making  of  loeof,  and  a  general 


compliance  with  the  conditions  of  the  policy, 
but,  where  the  answer  sets  up  special  and  ai- 
flnnative  matteia  of  defense  onder  tbe  policy, 
it  b  error  to  diaige  that  idaintiff  must  prove 
a  eonpUanea  with  all  the  teims  of  the  policy. 

[BH.  Noto— B^r  otiier  eaaes,  aee  Insurance, 
Gent  Dig.  H  1646-1068;  DecTbig.  i  646.*] 

4^  iHauBARCB  (I  046*)— Aotiohb  on  Lir  Pol- 

icna— BuBDEN  or  Paooi . 

Where,  in  an  action  oa  a  life  policy,  void 
If  InanTHl  had  had  pulmonary  disease  before  the 
Issuance  of  the  policy,  Insnrer  alleged  that  in- 
sured had  tnbercnlosis  at  the  time  and  was  not 
in  sound  health,  and  tbe  beneficiary,  the  hus- 
band of  insured,  testified  that  he  first  discovered 
that  his  wife  had  tuberculosis  snbsequent  to  the 
issuance  of  the  policy,  and  that  she  died  of 
quick  oonsnmptlon.  and  he  had  no  peculiar 
knowledge  as  to  the  he&Itb  of  insured  at  the 
time  of  tbe  iesaance  of  tbe  policy,  it  was  not 
error  to  require  insurer  to  eatabfiah  the  truth 
of  its  answer  as  againBt  the  objection  that  tbe 
proof  lay  peculiarly  within  the  knowledge  of 
the  beneficiaiy. 

[Ed.  Note.— For  other  cases,  aee  Inanrance, 
Gent.  Dig.  ||  1645-1668;  Dec  Dig.  i  646.*] 

Appeal  from  Olrcalt  Court,  Jasper  County ; 
David  E.  Blair,  Judge. 

Action  by  Charlea  G.  Bathe  against  the 
Metropolitan  Life  Insurance  Company. 
From  a  Judgment  for  itfalntlfr,  defendant  ap* 
peala.  Afflnned, 

nonuu  Dolan  and  E.  F.  Cameron,  for  ap- 
pellant Mooae;^m  ft  Shephwd,  for  re- 
apmidait 

NIXON.  P.  3.  AppelUint  on  Aprtl  5,  1000. 
laaued  to  one  Delia  Bathe  a  policy  of  Inaur- 
anoe  on  her  life  for  the  beieflt  of  her  hus- 
band, the  respondents  by  the  terms  of  whldi 
an>ellant  agraed  to  pay  <m  ttie  proof  of  her 
death  ^6^  or  on»>half  of  that  sum  if  ahe 
died  within  Biz  montha  after  the  date  of  the 
policy.  She  died  m  July  28^  1000,  acoMrding 
to  the  Btatemoit  of  the  attendii«  jAyalclan 
in  the  death  proof*,  of  "(1)  dilef  or  prlmaxy. 
consumption.  (2)  oontrlbatlng  or  secondary." 
On  proof  of  death  being  made  and  appellant 
refMng  to  pay,  reepcmdoit  l»oo|^t  ault  In 
a  Justlce'a  court  on  the  policy,  the  case  latw 
reaching  the  drcnlt  court  whore  It  was 
tried  de  noro,  a  verdict  being  remtored  for 
gl4a02.  Th»  defendant  below  is  appellant 
here. 

The  petition  was  In  the  uaual  fwm.  The 
answer,  after  admitting  the  issuance  of  the 
policy  on  April  6^  1000,  and  dmying  erar 
other  allegation  In  the  petition,  contains  the 
following:  "Further  answering;  says  that 
In  tbe  apifllcatlon,  which  was  signed  on  the 
24th  day  of  May  (Mardi?),  lOOD,  by  Delhi 
BatM  the  life  who  was  insured  in  said 
p(rilcT,  ahe  said  tliat  ahe  had  nerer  been 
treated  within  the  last  two  years  by  any 
phyaldan  for  any  complaint,  which  answer 
waa  false;  and  that  she  had  been  treated 
during  July  and  August,  1008,  by  a  jdiysl- 
dan  for  tuberculosis,  the  diaeaae  with  which 
she  died,  and,  if  this  bad  been  known  to 
defendant,  the  policy  whidt  was  iaaned  to 
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her  wonld  not  have  been  Issued  to  her. 
Farther  answering,  defendant  says:  That 
the  policy  above  referred  to  contalnB  the 
following:  'Unlesa  otherwlae  stated  In  the 
blank  space  below  In  a  waiver  elgned  by  the 
secretary,  this  policy  Is  void  if  the  Insured 
before  Its  date  has  been  rejected  for  Insur- 
ance by  this  or  any  other  company,  or  has 
been  attended  by  a  physician  for  any  se- 
rious disease  or  complaint;  or  has  had  be- 
fore said  date  any  pulmonary  disease,  or 
chronic  bronchitis,  or  cancer,  or  disease  of 
the  heart  Uver  or  kidneys.'  That  the  sec- 
retary of  said  company  has  not  Indorsed  a 
waiver  of  any  of  the  terms  contained  there- 
in, and  defendant  states  that  at  the  time 
said  policy  was  Issued  and  long  prior  there- 
to Delia  Bathe,  the  life  which  was  Insured 
therein,  was  affected  with  tuberculosis,  the 
disease  with  which  she  died  In  July,  1900. 
That  defendant  did  not  know  said  Delia 
Bathe  was  affected  with  said  disease  until 
after  she  died,  although  it  was  known  to 
her  at  and  prior  to  the  time  the  policy  was 
Issued  to  her,  and  said  Delia  Bathe  misre- 
presented the  condition  of  her  life  to  the 
defendant  at  the  time  said  policy  was  la- 
sued,  and.  If  the  condition  bf  her  life  had 
been  known  to  defendant,  said  policy  would 
not  have  been  Issued."  At  the  conclusion  of 
plaintUTs  evidence  and  again  at  the  dose 
of  all  the  evidence,  defendant  requested,  and 
the  court  refused  to  give  a  peremptory  In- 
struction that  plaintiff  had  not  shown  him- 
self entitled  to  recover. 

The  policy  contained  the  following  provl- 
Bions :  "  *  *  *  In  consideration  of  the 
payment  of  the  premium  mentioned  In  the 
schedule  below,  on  or  before  each  Monday, 
doth  hereby  agree,  subject  to  the  conditions 
below  and  on  page  2  hereof,  each  of  which 
is  hereby  made  a  part  of  this  contract  and 
contracted  by  the  assured  to  be  a  part  here- 
of, to  pay  upon  receipt  of  proofs  of  the 
death  of  the  insured  made  in  the  manner,  to 
the  extent  and  np<Mi  the  blanks  required 
herein,  and  upon  surrender  of  this  policy 
and  all  receipt  books,  the  amount  stipulated 
in  said  schedule :  Provided,  however,  that  no 
obligation  Is  assumed  by  the  company  prior 
to  the  date  hereof,  nor  nnless  on  said  date 
the  Insured  Is  alive  and  in  sound  health." 
Under  the  head  of  "Conditions":  "Unlesa 
otherwise  stated  In  the  blank  space  below 
in  a  waiver  signed  by  the  secretary,  this 
policy  is  void  If  the  Insured  before  its  date 
has  been  rejected  for  Insurance .  by  this  or 
any  other  company,  or  has  been  attended 
by  a  physician  for  any  serious  disease  or 
complaint ;  or  has  had  before  said  date  any 
pulmonary  disease,  or  chronic  bronchitis,  or 
cancer,  or  disease  of  the  heart,  Uver,  or 
kidneys."  The  oontentlon  upon  which  ap- 
pellant rests  this  appeal  Is  that  the  burden 
of  proving  that  deceased  was  In  sound  health 
on  April  6,  190&— that  is,  that  she  did  not 
have  tuberculosis — rested  upon  the  plaiutiff, 
and  that,  as  plaintiff's  evidencfe  wholly  fail- 


ed to  establish  this,  the  peremptory  Instruc- 
tion was  erroneonsly  refused.  That  defend- 
ant did  not  proceed  on  this  theory  in  the 
trial  court  will  appear  presently  whoi  we 
consldra  the  attempts  made  by  defendant 
to  prove  this  part  of  the  case. 

Plaintiff,  aa  a  witness,  after  stating  that 
the  premiums  on  the  policy  were  duly  paid, 
etc.,  testified  that  bis  wife  gave  birth  to  a 
chUd  on  April  15,  1909,  10  days  after  the 
policy  was  issued,  and  was  sick  thereafter 
all  the  time  until  her  death  on  July  28,  1909; 
that  he  first  discovered  she  Iiad  tuberculosis 
some  time  in  June,  1909  (when  Dr.  Black- 
well  made  an  examination),  and  the  witness 
stated  that  she  died  of  quick  consnmption. 
The  testimony  of  Dr.  Blackwell,  for  the 
plaintiff,  contains  nothing  helpful  here.  Dr. 
Thornton,  defendant's  witness,  testified :  "A. 
I  gave  her  a  few  prescriptions  to  alleviate 
her  condition  In  early  pregnancy,  and  at 
that  time  she  was  run  down  and  coughing 
a  little,  and  I  advised  Mr.  Bathe  to  take 
her  out  West,  thinking  it  would  benefit  her 
in  a  general  way,  and,  If  there  was  a  tenden- 
cy to  tuberculosis,  it  wonld  do  her  a  great 
deal  of  good.  Q.  Had  yon  examined  Mrs. 
Bathe  at  that  time  you  talked  to  Mr.  Bathe? 
A.  In  what  way  do  you  mean?  Q.  Observed 
her,  looked  at  her?  A.  Ob.  yes;  In  a  general 
way  as  you  would  do  In  prescribing  for 
people  that  are  complaining.  Q.  How  long 
had  you  known  her  previous  to  that  time? 
A.  I  don't  know ;  several  years.  Q.  How 
many  times  did  you  visit  her  during  that 
time?  A.  I  don't  think  I  ever  made  a  visit 
to  her.  I  think  all  the  visits  she  mads  to 
the  office.  Q.  How  many  times  did  she  come 
to  the  ofQce?  A.  Not  very  many.  I  only 
treated  her  for  that — nothing  relative  to  her 
last  sickness.  I  know  nothing  abont  that. 
Q.  Doctor,  If  Delia  Bathe  died  on  the  2Stta 
day  of  July,  1909,  of  tuberculosis  and  In 
June  of  the  same  year  she  was  discovered 
to  have  an  advanced  stage  of  tuberculosis, 
and  after  your  examination  of  her  at  the 
time  you  did  examine  her,  and  In  June  she 
was  so  advanced  she  couldn't  be  taken  to 
a  sanitarium  for  treatment,  and  after  yonr 
examination  of  her  several  months  before^ 
say  eight  or  nine,  what  would  you  say  about 
her  having  tuberculosis  at  the  tlnie  you 
saw  her?  (Objected  to  because  he  was  her 
doctor.)  The  Court:  It  seems  to  me,  tbis 
witness  having  examined  her,  his  own  knowl- 
edge on  the  subject,  instead  of  basing  it  on 
a  hypothetical  question,  would  be  more  proi>- 
er.  If  It  is  admissible.  It  la  admissible  as 
direct  knowledge  on  his  part,  and  not  under 
hypothetical  question.  He  can  testify  to 
what  he  found,  if  It  Is  admissible.  I  want 
to  hear  you  on  that  Q.  I  will  ask  yon  then 
the  question  whether  from  yonr  knowledge 
of  this  woman  what  would  you  say  about 
her  having  tuberculosis  on  the  5Ui  day  ot 
April,  1000.  (Same  objection.)"  And  the 
court  sustained  the  objection.  On  cross-ex- 
amination plaintiff  asked  Dz*  Thornton  this 
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question:  "Isn't  It  Impossible  for  any  one 
to  detennine  whether  an  IndlTldoal  has  tn- 
bercnloBlB  trouble  wlthoat  a  microscopical 
examination  of  the  sputum  or  discharge 
from  the  person?"  Upon  strennous  objection, 
however,  the  question  was  abandoned. 

The  burden  of  proTlng  that  deceased  had 
tuberculosis  at  the  time  of  the  Issuance  of 
the  policy  was  not  upon  the  plaintiff.  The 
answer  of  the  defendant  stated  affirmatively 
that  deceased  had  tuberculosis  at  that  time. 
It  has  ever  been  the  law  that  the  burden  of 
proving  a  fact  Is  on  the  party  who  asserts 
the  affirmatlre  of  the  Issne.  Olover  v.  Hen- 
derson, 120  Mo.  367,  25  8.  W.  175,  41  Am. 
St  Bep.  693 ;  State  ex  rel.  v.  Fidelity  A  D. 
Co..  84  Mo.  App.  184,  67  8.  W.  968.  In  an 
action  on  a  policy  of  iDSarance,  as  we  said 
In  the  case  of  Stephens  v.  Fire  Ass'n  of 
Philadelphia,  189  Mo.  App.  369,  123  S.  W. 
eS:  "The  plaintiff  should  allege  and  ^n-ove 
the  Issuance  of  the  policy,  the  payment  of 
the  premium,  the  death  of  the  assured,  the 
giving  of  notice,  and  the  making  of  proof  and 
the  general  compliance  with  the  conditions 
ct  the  policy,  and,  if  the  answer  sets  up 
special  and  afBrmative  matters  of  defense 
under  the  terms  of  the  contract,  It  is 
ror  to  instruct  that  plaintiff  must  prove  a 
compliance  with  all  the  terms  and  conditions 
of  the  policy."  Again,  in  29  Gye.  233,  we 
And  the  taw  stated  as  follows:  "An  all^- 
tlon  in  the  ctmiplalnt  that  all  the  conditions 
of  the  contract  were  fulfilled  by  the  assured 
(as  was  substantially  alleged  in  thia  cas^ 
even  when  denied  by  the  answer  does  not 
impose  on  plaintiff  Oe  bprden  of  proving 
that  eadi  partlcnlar  omdltlon  was  fulflUed, 
but,  when  the  breach  of  any  partlcnlar  con- 
dition Is  relied  on  as  a  deftose.  the  burden 
of  proving  it  la  upon  the  society." 

But,  contoid  appellant^s  counsel,  the  aver- 
ment that  deceased  was  not  in  sound  health 
at  the  time  of  flie  issnance  of  the  policy 
was,  according  to  the  manner  in  which  it 
was  pleaded  in  the  answer,  a  negative  aver- 
ment, and  that  the  trial  court  erroneously 
required  the  defoidant  to  establish  the  ex- 
istence of  this  negative  whoi  the  proof  lay 
peculiarly  within  the  knowledge  of  the  plain- 
tiff, and  it  was  thereft}re  incumbent  upon 
the  lAalntlff  to  make  Uie  proot  How  it  can 
be  seriously  maintained  that  the  knowledge 
of  such  focta  lay  peculiarly  within  the  plab- 
tifl's  knowledge.  If  we  ke^  in  mind  the 
plalntUTs  tsstlmony,  we  are  at  a  loss  to  un- 
derstand. The  plAlntlff,  as  a  witness,  ex- 
pressly testifled.that  he  first  discovered  that 
his  wtfO  had  tuberculosis  In  June,  1909.  about 
a  month  before  she  died;  that  she  had  given 
birth  to  a  Child  on  April  16,  1909,  and  was 
sick  from  that  time  on  until  her  death; 
and  finals,  that  she  died  of  quick  consump- 
tion, whidi,  as  is  well  known,  progresses 
rapidly.   There  Is  not  a  line  in  the  entire 


record  which  would  warrant  the  bdlef  that 
plaintiff  had  such  *'];>ecnllar  knowledge'  as 
defendant's  counsel  undertake  to  Impute  to 
him,  or  which  the  insurance  company  could 
not  have  obtained  by  proper  diligence.  More- 
over, the  plaintiff,  as  we  have  stated,  went 
upon  the  witness  stand,  and  any  facts  within 
his  knowledge  were  open  to  the  investigation 
of  the  defendant.  Such  a  rule  of  proof  ap- 
plied to  this  particular  class  of  cases  would 
in  many  instances  render  It  Impossible  for 
the  beneficiary  to  collect  the  money  due  un- 
der the  policy.  Perfect  health  Is  seldom  to 
be  found  among  men.  "We  are  all  bom," 
said  Lord  Mansfield,  **wlth  the  seeds  of  mor- 
tality in  us."  Disease  may  be,  and  often  Is, 
so  hidden  or  ctmcealed  that  the  assured  him- 
self is  unconscious  of  Its  ravages  uutU  the 
very  shadow  begins  to  t&\\. 

The  Judgment  will  be  affirmed.  AU  con- 
cur. 


CITT  OF  OARTBRVILLB  v.  OARDWEtL. 

(Springfield  Court  of  Appeals.   MlHonrl.  Dec. 
5.  1910.   Rehearing  Denied  Dec.  22,  1910:} 

1.  Costs  ^  2*)— Natdbe  of  Costs. 

As  between  a  par^  to  a  rait  and  the  officer 
or  witness,  the  diarges  allowed  are  usually  de- 
nominated fees,  bn^  as  between  the  parties  to 
the  suit,  these  diarges  are  usnally  called  costs ; 
and  the  word  "cost,*'^vben  used  in  relatl«i  to  the 
expenses  of  legal  proceedlnn,  means  a  sum  pre- 
scribed by  law  as  charges  xor  the  services  enu- 
merated in  the  fee  bill. 

[Ed.  Note.— For  other  cases,  see  Costs,  C!ent 
Dig.  SI  4,  26;  Dec.  EHg.  12* 

For  other  dednitions,  see  Words  and  Phrases, 
vol.  2.  pp.  1638-1640;  voL  8;  p.  7620.] 

2.  Costs  (|  284*)— Natobi  or  Oosra—GBiin- 

NAL  Cases. 

Costs  in  criminal  proceedlDES  are  those 
charxea  fixed  by  law  which  have  been  necessa- 
rily Incurred  In  the  prosecution  of  one  diatged 
with  a  public  ofFense  as  compensation  to  the  offi- 
cers (or  their  services. 

rE!d.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.     1082,  1086:  Dec.  Dig.  I  284.*] 

3.  MUNICIPAI,  COBPOBATIONS  (X  644*>— VIOLA- 
TION OF  Obdinanceb — Costs. 

Rev.  St.  1909.  |  9339,  found  in  the  charter 
of  fourth-class  cities.  proTidee  that,  if  defendant 

Jilead  or  be  found  guilty,  the  mayor  or  police 
udge  shall  assess  the  puaishmeot  prescribed  by 
orduiance,  and  render  Judgmeot  accordingly  and 
for  costs  of  salt  Section  9312,  after  providing 
that  the  mayor  shall  have  power  to  remit  fines 
or  forfeitures,  declares  that  "this  secticm  shall 
not  be  so  constmed  as  to  anthorize  the  mayor  to 
remit  any  costs  which  may  be  accrued  to  any 
officer  of  said  city  by  reason  of  any  prosecution 
under  the  laws  or  ordinsncefl  of  such  dty." 
Section  9324  provides:  "That  the  aldermen  shall 
have  power  to  fix  the  compensation  of  all 
cera  and  employ^  of  the  city,  by  ordinance." 
HeU,  that  an  ordinance  allowing  a  fee  ta  the 
city  attorney  on  appeal  from  the  police  court  to 
the  circuit  court  was  within  the  power  granted 
and  valid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1417;  Dec  Dig.  | 
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4.  MtTNIOIPAI.  OOKPOBATIONS  d  644*)— TlOU- 

TioN  or  Obdinaitobs— Costs. 

The  allowance  of  a  fee  of  $2S  to  the  city 
attomey  on  audi  ajpiwal  la  not  so  unreaBooable 
as  to  render  the  ordinance  void  in  the  absence  of 
evidence  establishing  such  unreasonableness. 

[Ed.  Note.— For  other  caaes,  see  Municipal 
^^itiiiaBM,  Gent  Dig.  I  1417;  Dec.  Dig.  | 

6.  HuNiaiPAx  OoBFOauiONS  ii  644*)— Viou.- 

nON  OF  OBDZNAKOtt— OoStS. 

The  cl^  attorney  waa  entitled  to  a  taxation 
of  snch  fee  by  the  clerk,  though  the  ordinance 
allowing  it  waa  not  introduced  in  evidence  at  the 
time  of  entexinf  a  plea  of  guilty  by  tbe  accoaed, 
but  waa  tfaereafter  exhibited  b^re  tlie  atatk. 

[Ed.  Note.— F(w  ' other  cases,  see  Municipal 
Coiporationi,  Cent  Dig.  1  1CL7;  Dea  Dig.  { 
044.*] 

Appeal  from  Oircnit  Court,  Jasper  Coun- 
ty; Henry  U  Bri^t,  Judge. 

William  Cardwell  was  convicted  In  police 
court  of  Tlolatliig  an  ordinance,  and  upon  ap- 
peal to  tbe  drcnlt  court  altered  a  plea  of 
guIltTf  and  filed  a  motion  to  retax  tbe  costs, 
and.  from  an  order  overmllng  tbe  motion,  be 
appeals.  Affirmed. 

H.  L.  Sbannon,  for  appellant  A.  M.  Balrd, 
for  revondent 

OBAT.  J.  The  city  of  Cartervllle  at  all 
times  hereinafter  mentioned  was  a  city  of 
the  fourth  class  in  Jasper  county.  Mo.  The 
defendant  was  convicted  In  tbe  police  court 
of  the  city,  on  a  complaint  filed,  charging 
blm  wltb  the  violation  of  one  of  the  ordi- 
nances of  the  city.  He  appealed  to  the  cir- 
cuit court,  and  th^  entered  a  plea  of  guilty, 
and  a  fine  of  $5  was  assessed.  Tbe  clerk  in 
entering  op  the  costs  Included  a  fee  of  ¥2S 
for  the  city  attomey.  A  motion  'was  filed 
by  tbe  defendant  to  retax  that  Item  of  costs 
The  motion  was  orermled,  and  the  defend- 
ant appealed. 

At  the  time  tbe  plea  of  guilty  was  enter- 
ed, tbe  ordinance  allowing  the  dty  attomey 
a  fee  of  $25  in  cases  appealed  to  the  circuit 
court  was  not  offered  In  evidence,  but  the 
same  was  exhibited  to  the  clerk,  who  includ- 
ed that  tt^  In  his  cost  bill.  The  ordinance 
provides  In  a  case  In  tbe  police  court  where- 
in the  defendant  Is  convicted  or  enters  a 
plea  of  guilty  a  fee  of  ^  shall  be  assessed 
In  favor  of  the  city  attomey ;  and.  In  case 
tbe  cause  Is  appealed  to  the  circuit  court 
and  a  plea  of  guilty  te  entered  or  a  convic- 
tion obtained,  a  fee  of  $25  shall  he  allowed 
tbe  dty  attorney  as  costs.  The  ordinance 
further  provides  that  In  no  event  shall  the 
dty  be  liable  for  these  costs.  The  appel- 
lant claims  that  tbe  fee  Is  not  authorized  by 
law.  and.  If  It  Is,  It  was  not  properly  allow- 
ed In  this  case,  because  the  ordinance  waa 
not  Introduced  before  the  court,  and  the 
court  did  not  make  the  allowance,  but  It  was 
made  by  the  clerk  as  above  stated.  In  our 
opinion.  If  the  fee  was  properly  taxable  as 
costs  In  the  case,  then  It  would  'be  an  un- 


necessary and  useless  thing  for  the  court  to 
sustain  the  motion  to  cetax  tba  coats  and 
th^  re-enter  the  jodgment  with  tbe  item  of 

costs  Induded. 

Section  SSSd,  Ber.  St  1909,  found  In  the 
charter  of  a  dty  of  tbe  fonrth  class,  reads: 
"If  tbe  defendant  plead  or  be  found  guilty, 
the  mayor  or  police  judge  shall  declare  and 
assess  the  punishment  preecrlbed  by  ordi- 
nance according  to  his  finding  or  tbe  verdict 
of  the  jury,  and  render  Judgment  according- 
ly and  for  costs  of  suit;  and  It  shall  be  a 
part  of  said  judgment  that  the  def«idant 
stand  committed  until  judgment  Is  complied 
with."  Section  9312  of  the  charter,  after 
providing  that  tbe  mayor  shall  have  power 
to  remit  fines  or  forfeitures,  reads:  "But 
this  section  shall  not  be  so  construed  as  to 
authorize  the  mayor  to  remit  any  costs  which 
may  have  accruc»d  to  any  officer  of  said  dty 
by  reason  of  any  prosecution  under  the  laws 
or  ordinances  of  snch  city."  Section  ^4 
reads:  "The  board  of  aldermen  shall  have 
power  to  fix  the  compensation  of  all  the  of- 
ficers and  employes  of  the  dty,  by  ordinance." 
Section  9344  reads:  "The  dty  shall  in  no 
event  be  held  liable  for  any  costs  or  fees  to 
any  officer  of  the  dty  In  any  cause  tried  be- 
fore the  mayor,  onlen  the  defendant  be  con- 
victed and  committed."  As  between  a  party 
to  a  stilt  and  the  officer  or  witness,  the  diarg- 
es  allowed  are  usually  denominated  fees; 
but,  as  between  the  parties  to  tbe  suit  these 
charges  are  usually  called  costs.  The  word 
"costs"  when  used  In  relation  to  the  expenses 
of  legal  proceedings  means  the  sum  prescrib- 
ed by  law  as  charges  for  the  services  enum- 
erated in  the  fe6  blU.  City  of  St  Louis  v. 
Melnte,  107  Mo.,  loc.  dt  615,  18  S.  W.  Sa 

The  appellant  has  called  oar  attention  to 
tbe  case  of  the  CIt;  of  Cape  GIrardean  v. 
Riley,  72  Mo.  220,  wherein  a  fee  allowed  the 
city  attorney  under  a  munldpal  ordinance 
was  held  to  be  invalid.  In  that  case  tbe  de- 
fendant was  not  prosecuted  for  tlie  violation 
of  a  municipal  ordinance,  but  It  waa  an  ordi- 
nary civil  suit  to  collect  a  tax.  We  think 
there  Is  a  material  difference  In  the  two 
cases.  Costs  In  criminal  proceedings  are 
those  charges  fixed  by  law  which  have  l>een 
necessarily  Incurred  In  tbe  prosecution  of  one 
charged  with  a  public  offense  as  compensa- 
tion to  the  officers  for  their  services.  En- 
cyclopedia of  Pleading  and  Practice,  p.  955. 

The  Supreme  Court  of  Wisconsin,  In  Noyes 
V.  State.  48  Wis.  250,  1  N.  W.  1,  32  Am. 
Rep.  710,  said:  "As  a  mle  costs  are  given 
to  the  prevailing  party  In  dvll  actions.  And 
the  statutes  giving  them  might  Include  the 
state,  when  It  sues  or  permits  itself  to  be 
sued  In  dvll  actions.  There  Is  a  broad  dis- 
tinction between  the  status  of  a  state  Insti- 
tuting a  prosecution  In  its  sovereign  capacity 
to  assert  Its  sovereign  rights  to  enforce  Its 
public  laws  or  to  protect  Its  dtixens  and  the 
status  of  a  state  suing  to  enforce  mere  rights 
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of  property,  u  a  private  person  might  do  In 
like  case."  It  la  tbe  common  practice  of 
clUea  in  tbls  stete  to  proTlite  by  ordinance 
a  fee  for  the  city  attorney  to  be  taxed  aa 
costs  against  the  defendant  In  the  police 
-conrt  And  the  same  right  to  allow  the  fee 
for  servleeB  rendered  In  the  police  court 
would  authorize  the  allowance  of  a  fee  on 
■appeal.  It  la  claimed  that  the  fee  Is  unrea- 
sonable, but  no  evidence  was  offered  show- 
ing that  fact,  and  we  do  not  deem  the  fee  m 
unreasonable  as  to  authorize  us,  wlthont 
testimony,  to  declare  the  ordinance  void.  The 
-validity  of  such  an  ordinance  has  been  rec- 
ognfeoed  by  the  courts  of  appeals  In  this 
state.  City  of  Warrensburg  v.  Simpson,  22 
Mo.  App.  685;  Kemp  Monett,  9B  Mo.  App. 
452,  69  S.  W.  SI. 

No  reason  has  been  assigned  why  the  ordi- 
nance should  have  been  read  to  the  court  at 
the  time  the  plea  was  entered.  The  fee  was 
fixed  by  the  municipal  ordinance,  and  the 
clerk  in  taxing  the  fees  allowed  the  different 
officers  included  the  fee  allowed  the  attorney 
by  the  ordinance.  If  the  defendant  desired 
to  question  the  action  of  the  clerk  In  this 
respect,  he  was  authorized  as  he  did  do,  to 
file  a  motion  to  retax  the  same  or  have  it 
strlckra  from  the  list  of  fees  In  the  case. 
«We  And  no  reversible  error  In  the  case, 
and  the  judgmnt  wUl  be  afBrmed.  All  con- 
cur. 


KNAFP  T.  HAKLET. 

(St  Louis  Oonrt  of  Appeals.   MlaaontL  Nov. 

29,  1910.) 

1.  Appeal  and  Ebbob  (S  1006*)— Rbvibw— ■ 
tlbdicts— scffictbnot  <w  bvidinok. 
The  weight  of  evldoiee  Is  for  the  trial 
court,  and  Uie  appellate  conrta  will  not  disturb 
its  eonclnsfon,  unless  the  verdict  Is  groesly  con- 
trary to  the  evidence,  or  Is  entirely  unsupported 
by  any  evidence  of  a  substantial  and  probative 
character. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
IDrror,  Gent  Dig.  H  8948-8854;  Dec  Dig.  | 
1005.«I 

2l  Appeai.  ard  Bbbob  (1 171*}— Bsmw— The- 
oar  OF  Case— Same  Theobt  on  Appeal. 
Wliere  cases  are  tried  on  theories  not  alto- 
gether in  line  with  the  pleadings,  the  iwrtles  on 
appeal  will  be  held  to  the  theory  on  whidi  the 
-case  was  tried  below. 

FEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1053-1068, 1161-1166;  Dec. 
Dig.  I  171.*1 

8.  TBIAL  (I  242*)— INBTBDCRIONS— FOBU  AND 
LaNODAOE— OONPCBCD  AND  SClBLKADIHa  IR- 

snncnoNB. 

The  test  of  the  oorzectness  of  Instmctions 
lies  not  In  the  close  analysis  which  a  critical 
lawyer,  or  an  appellate  court,  with  the  aid  of 
brieb  and  arguments,  gives  to  them,  but  la  how 
they  will  be  understood  by  the  average  juror; 
and  whoi  InstnictkKis  are  so  Involved  as  to 
cloud  the  real  fssue  and  to  require  careful  and 
critical  examination  on  the  part  of  the  trial 
court  and  of  the  appellate  courts  to  determine 
their  meaning,  or  the  Inferences  which  may  be 


drawn  from  them,  the  vny  ol^ect  of  Instmetlons 
to  the  jury  la  donated. 

[WL  Note.— For  other  caste,  see  Trial,  Cent 
Dig.ll  6e&-576;  Dec  DIgnni42.*] 

4^  GoNTBAcra  (I  184*)— Joint  and  Sevebax. 
Co  NTBACTS— Statutes. 

By  the  express  provisions  of  B«v.  St  1909, 
I  2769,  all  oimtracti  which,  by  the  common  law, 
are  Joint  only,  shall  be  oonstroed  to  be  Joint  and 
severaL 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  789;  Dec.  Dig.  |  184.*] 

6.  Tbzal  (j  252*)  —  iNffrancnONa  —  Apflica- 
BXLirr  TO  Case— Abbtraot  InsTBTronoNs. 
In  an  action  Mt  an  agreement  which  plain- 
tiff dalmed  to  have  with  deSendant  to  divide 
eanally  the  commissions  to  be  due  oo  their  sale 
of  corporate  stock  for  a  third  person,  the  court 
instructed  the  jury  that  If  one  of  two  persons 
engaged  In  the  peitormance  of  certain  work  has 
received  the  foil  compensation  paid  for  the  serv- 
ices, tbe  law  does  not  permit  hfm  to  say  that  he 
intended  to  deceive  his  co-woilcer  by  making  a 
secret  agreement  by  which  he  alone  should  re* 
eeive  ccnnpensation.  but  in  sodi  caae  the  law 
treats  all  such  secret  actloQ  as  Inuring  to  the 
benefit  of  both  parties,  and  requires  that  the 
money  received,  in  the  absence  of  any  agreement 
or  understanding  to  the  contrary  between  the 
parties,  shall  be  equally  divided  between  them. 
Held,  that,  tiie  instruction  was  objectionable,  as 
being  a  mere  abstraction  not  baaed  on  hypothet- 
ical facts  to  connect  the  abstract  law  with  the 
facts  In  evidence. 

Dd.  Note^For  other  cases,  see  Trial.  Ooit 
HB86-m;  DeaDIjM2tS2.*] 
6.  Tbial  (H  191,  24^  250*)— IireTTOOnONB— 

GONTDBKD  AND  hflSLEADINQ  iNBTBtrCTIONB. 
Plaintiff,  In  an  action  on  an  alleged  agree- 
ment with  defendant  to  divide  equally  the  com- 
missions to  be  due  on  their  safe  of  corporate 
stock  for  a  third  person,  reguestad  an  Instruc- 
tion that  If  the  Jury  found  that  defendant  and 
himself  were  the  owner's  agents,  through  whom 
the  sale  of  the  stodc  was  made,  then  by  legal 
iaM>]lcatIon  the  rights  of  the  agents  are  pre- 
sumed to  be  joint,  and  such  joint  agency  operat- 
ed to  confer  a  joint  Interest  in  the  transaction 
and  in  the  pronti  resulting  from  it;  that  the 
law  exacts  from  Joint  agents  the  highest  degree 
of  good  faith  towards  each  other,  and  would  not 
allow  one  of  such  agents  to  appropriate  the 
whole  amount  received  from  the  principal  and 
refuse  to  pay  a  part  to  his  associate,  under  color 
of  a  separate  agreement  made  with  the  principal 
during  tbe  joint  agency.  Beld  that,  the  instruc- 
tion was  general  and  confusing,  tliat  its  clauses 
were  conflicting,  that,  it  invaded  the  province  of 
the  jury,  and  that  it  Injected  the  issue  of  fraud 
without  any  support  in  the  case :  and  hence,  its 
refussl  was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dfg.  M  420-431.  568-576^  684-686;  Dec  Dig. 
If  191,  242,  250.*1  ^ 

Appeal  from  St  Lonla  Orcnlt  Conrt; 
James  E.  WItbrow,  Jn^^ 

Action  by  Harry  G.  Knapp  agabut  Joseph 
L.  Hanl^.  Judgmrat  for  defeodant^  and 
plaintiff  appeals.  Affirmed. 

O'Nell  Ryan,  tor  appellant  Jones,  Jonee, 
Hock«  ft  Davis  and  H.  Chouteau  Dyer,  for 
reapondoit 

RBTNOIiDS,  P.  J.  This  la  the  third  tlnte 
that  this  case  has  been  before  this  court  tbe 
first  on  appeal  by  plaintiff,  the  seoond  on  ap- 
peal of  defendant  from  an  order  setting 
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aside  a  TO'dict  In  bis  faror.  See  Knapp  y. 
Hanley,  108  Mo.  App.  853,  S3  S.  W.  1009; 
Enapp  T.  Hanley,  12S  Mo.  App.  47.  102  8. 
W.  670.  Tbe  facts  In  tbe  case  are  so  fully 
set  oat  In  these  reports  and  are  practically 
as  now  before  us,  that  we  do  not  consider  it 
necessary  to  repeat  them.  There  was  again 
a  verdict  for  the  defendant,  from  which  the 
plaintiff  has  duly  perfected  an  appeal  to 
this  court 

The  learned  counsel  for  tbe  appelant 
makes  three  points  upon  which  he  relies  for 
reversal  of  the  present  Judgment:  First, 
that  the  verdict  is  against  tbe  law  and  the 
evidence  and  the  weight  of  evidence,  and 
should  have  been  for  the  plaintiff.  We  dis- 
pose of  this  point  by  saying  that  U  has  been 
decided  in  cases  without  number,  both  by 
our  Supreme  Court  and  the  appellate  courts, 
that  the  question  of  tbe  weight  of  evidence 
Is  for  the  determination  of  the  trial  court, 
and  the  appellate  courts  will  not  disturb  its 
conclusion  on  that  evidence,  unless  the  ver- 
dict Is  so  grossly  contrary  to  the  evidence 
as  to  demand  our  Interference  In  tbe  inter- 
ests of  Justice,  or  Is  entirely  unsupported  by 
any  evidence  of  a  substantial  and  probative 
cbaracter.  The  very  frank  counsel  for  ap- 
pellant concedes  this,  but  urges  that  the 
case  falls  within  tbe  first  rule.  We  cannot 
agree  with  blm.  Nor  can  we  say  that  the 
verdict  Is  against  the  law,  as  that  law  was 
given  to  the  Jury  in  the  Instructions  of  the 
court  Tbe  verdict  is  responsive  to  the  is- 
sues presented  by  those  instructions.  Wheth- 
er tbe  Instructions  are  correct  will  be  dis- 
posed of  later  when  we  come  te  oonsida  the 
Instructions. 

Tbe  second  error  assigned  Is  to  the  action 
of  the  court  in  giving  and  refusing  Instru^ 
tlons,  and  that  the  instructions  are  conflict- 
ing and  misleading  and  in  plain  disregard  of 
the  opinion  of  this  court,  as  announced  when 
tbe  case  was  bene  on  the  two  former  ap- 
peals. 

Taking  up  the  proposition  which  goes  to 
tbe  Instructions  given,  we  cannot  agree  with 
the  learned  counsel  for  the  appellant  In  hie 
criticisms  as  to  the  correctness  of  those  giv- 
en. Nor  do  we  think  that  the  Instructions 
given  are  conflicting,  or  misleading,  or  In 
plain  disregard  of  the  opinions  of  this  court 
as  announced  when  the  case  was  here  on  the 
two  former  appeals,  as  claimed  by  counsel. 
This  case  seems  to  ns  to  lie  within  a  very 
narrow  compass.  The  amended  petition  of 
the  plaintiff,  upon  which  this  case  was  last 
tried,  appears  to  be  practically  the  same  as 
the  petition  summarized  when  the  case  was 
here  before.  Tbe  defense  Is  now,  as  then,  a 
general  denial.  While  It  is  true  that  It  some- 
times occurs  that  parties  try  their  causes  on 
theories  that  are  not  altogether  in  line  with 
the  pleadings,  and  tliat  when  that  occurs  the 
appellate  court  holds  them  to  the  same  the- 
ory here  as  that  upon  which  the  case  was 
tried  below,  no  such  condition  Is  presented 
here.  Tba  case  was  tried  on  tbe  Issue  ten- 


dered by  this  amended  petition  and  acc^t- 
ed  by  the  general  denial.  They  involved 
these  propositions:  Eirst,  did  Mulllkln,  the 
owner  of  tbe  nnmbar  ct  shareB  of  stock  In- 
volved,  on  or  about  the  day  named,  make  an 
agreement  with  tbe  plaintiff  and  defuidant. 
wherein  and  whereby  Mulllkln  agreed  that 
plaintiff  and  defendant  In  consideration  of 
services  then  being  and  to  be  by  them  ren- 
dered for  blm  and  In  bis  behalf,  in  and 
about  the  proposed  sale  of  the  stock,  to  pay 
them  for  their  services  one-half  of  whatever 
he  should  realise  or  receive  upon  the  sale  of 
the  stock,  over  and  above  the  price  and  sum 
of  $800  per  share?  In  this  la  Involved -also 
tbe  question  of  the  nature  of  the  employ- 
ment— to  place  it  accurately,  was  it  of  such 
a  character  as  to  constitute  It  a  Joint  em- 
ployment, tbe  creation  of  a  Joint  agoxcy? 
Second,  did  tbe  plaintiff  and  the  defendant 
then  and  there  agree  to  perform  those  serv- 
ices and  to  divide  equally  between  them- 
selves all  such  compensation  as  MullIkiD 
should  pay  them  therefor?  Third,  did  plain- 
tiff and  defendant  render  the  services  as 
afotesaid  for  MulUkio,  resulting  In  the  sale 
of  the  stock  at  the  price  and  sum  of  $900  per 
share?  On  this  latter  proposition,  that  ia, 
the  sale  of  the  stock  at  $900  per  share,  there 
is  no  controversy.  It  was  sold,  as  admitted 
by  all  parties,  at  that  figure,  being  $100  per 
share  more  than  the  $800  which  Mulllkln  de- 
manded as  the  amount  to  be  realized  by  blm 
personally  on  the  sale.  There  is  no  qnes- 
tiou  over  the  further  fact  that  upon  tbe  con- 
summation of  the  sale  at  that  figure,  Mulllkln 
paid  and  turned  over  to  defendant  Hanley 
$50  a  share,  that  Is  $5.8S0,  the  one-half  of 
the  $100  realized  over  and  above  the  $S00. 
There  Is  no  question  as  to  the  demand  and 
refusal  to  pay  as  between  plaintiff  and  de- 
fendant, so  that  the  point  in  issue  turned 
on  the  answers  the  Jury  might  give  to  the 
above  propositions,  and  in  order  to  a  cor- 
rect answer  by  the  ^uts,  that  Is  to  say,  an 
answer  which  tbe  trial  court  and  this  court 
will  accept  as  conclusive  on  these  questions, 
it  was,  of  course,  necessary  that  tbe  Instruc- 
tions whldi  the  court  gave  were  correctly 
framed. 

The  test  of  correctness  of  instructions  lies 
not  In  tbe  indulgence  of  that  close  analysis 
which  tbe  lawyer  la  the  seclusion  of  his  of- 
flee  and  with  the  aid  of  bis  books,  and  the 
trial  or  appellate  courts,  with  the  benefit 
of  briefs  and  argummts  of  learned  counsel 
before  them,  give  to  the  Instructions,  but  as 
to  how  those  instructions  will  naturally  be 
understood  by  the  average  men  who  compose 
our  Juries,  on  whose  Judgment  on  the  facts 
the  courts  must  act  When  Instructions  are 
so  Involved  as  to  cloud  the  real  Issue  and 
require  careful,  critical  examination  on  the 
part  of  the  trial  and  of  the  appellate  courts 
to  determine  exactly  what  they  mean,  or  to 
determine  what  infereice  can  be  drawn  from 
them,  tbe  very  object  of  Instructing  a  Jury 
Is  defeated.  The  question  la  whether  the  Jn- 
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ry  was  eltliw  misdirected  or  lacking  in  prop- 
er direction,  or  so  directed  as  to  necessarily 
confose  tbem  In  arrlTlng  at  a  eorrect  sola- 
tlon  of  these  propositions.  Tested  by  this 
rale  we  tblnk  tbat  examination  of  the  In- 
structions given  demonstrates  that  they  are 
substantially  correct,  and  do  not  conflict 

The  court,  at  the  Instance  vt  plaintiff,  by 
Its  first  instraction.  durged  the  jury,  In  sub* 
«tanc^  that  If  th^  beUered  that,  at  the  re- 
quest of  and  by  the  sntborlty  of  Caiarles 
MulUUn,  plalntltF  and  defendant  rendered 
services  for  MnllUdn  In  and  about  the  sale 
of  the  stock  mratloned  in  fbe  petition,  and 
that  it  was  nnderstood  between  th«n  at  the 
time  that  the  compouatlon  to  be  paid  by 
Mallikdn  thertfor,  If  any,  should  be  paid  to 
plalntur  and  defendant  "jointly,  that  is,  to 
both  of  theiii>  and  not  that  he  shonid  settle 
with  c/F  compoiBate  them  eadi  separately," 
and  ttiat  the  defendant  recMved  the  whole 
of  the  compensation  and  paid  no  part  there- 
of to  the  plalntur,  the  jury  ahotOd  find  for 
plaintiff;  "and  as  to  whether  or  not  them 
was  snch  an  understanding  between  the  par- 
ties. Is  Cot  the  Jary  to  say,  under  all  the 
facts  and  drcnmstances  in  evidence  In  the 
case."  The  jury  vere  farthor  told  by  this 
Instmctton  that  if  the  plaintiff  and  defend- 
ant rendered  snch  serrlces  and  there  was 
such  an  understanding  at  tiie  time,  then  that 
constitutes  the  agreement  alleged  In  the  pe- 
tition and  It  is  not  necessary,  if  audi  ^ree- 
meat  was  made,  Uiat  it  should  have  been  In 
writing  or  In  express  words,  but  may  be  In- 
fnred  all  Uie  Acts  and  drcnmatanoes 
In  the  case,  vrtilch  It  Is  for  the  jury  to  eon- 
«Uer.  ThB  jury  were  further  told  In  this 
first  Instruction  that  if  they  found  and  be- 
lieved from  the  evidence  that  the  services 
wexe  rendered  by  plaintiff  and  defendant 
and  rmdered  with  the  understanding  or 
agreement  above  rd'erred  to,  and  Uiat  the 
whole  eompensatlon  vas  paid  1^  Mulllldn 
to  the  defendant,  for  defendant  and  plain- 
tiff, and  was  so  received,  the  jury  were  in- 
structed that  in  the  absence  of  any  tmder- 
standli«  to  the  contrary,  they  are  to  pre- 
«ame  that  it  was  ^e  intention  of  plaintiff 
and  defSndant  at  Uie  time  Uiat  the  cunpen- 
satton  was  to  be  eqnally  divided  betwewi 
than. 

The  second  Instruction,  given  at  the  In- 
stance of  the  plaintiff,  told  the  Jury  that  In 
order  to  establish  the  agreement  as  to  the 
performance  of  the  services  and  tt»  eaual 
'division  between  themselves  of  compensa- 
tion received,  quoting  the  language  of  the 
petition  OB  this  point,  It  was  not  necessary 
that  plaintiff  Should  prove  that  the  agree- 
ment was  in  words  actually  expressed  be- 
tween plaintiff  and  defendant,  but  it  is  snf- 
flclent  toT  the  jnry  to  find  and  believe  from 
the  facts  and  eircumstances  In  evidence  that 
the  parties  acted  and  condncted  themselves 
toward  one  another  in  the  canylng  out  of 
the  matter  In  audi  a  way  as  to  lead  each 


other  to  believe  that  th^  so  Intaded  at  Qie 
time. 

The  tblrd  Instructloii,  given  at  Instance  of 
plalntU^  told  the  jnry  that  in  determining 
whethv  MuIUkln  anplo7sd  idalntlff  and  de- 
foidant  jointly  to  attraid  to  the  sale  of  the 
8to<ft,  they  would  consider  all  the  facta  and 
circumstances  In  evidence  In  the  case  as  to 
whether  the  partiea  so  Intended  at  the  time, 
tbat  Is  to  say,  whether  ttiey  by  word  or  act 
gave  each  other  so  to  imderstand;  and  If, 
firom  all  the  facts  and  circumstances  hx  the 
case,  MuUIkln,  Knapp,  and  Hanley  did  give 
each  other,  by  word  or  act,  to  so  understand, 
and  plaintiff  and  defendant  so  attended  to 
the  sale  and  rendered  su<A  servtees  to  MuIU- 
kln concwnlng  It,  and  defendant  received  the 
whole  compenaatUm  ttiwefor  from  Uulllkin 
and  has  not  paM  plaintiff  any  part  of  it. 
the  jury  should  find  for  plaintiff. 

Hie  fburth  Instruction  for  plaintiff  told  the 
jnry  that  if  ttiey  found  In  tevor  of  plaintiff, 
they  shonid  find  for  ¥2,670,  with  Interest  at 
6  per  eeat  fn>m  the  date  of  the  demand,  if 
they  tound  a  donand  had  been  made  before 
the  bringing  of  the  suit,  and  If  no  demand 
had  be«i  made  before  the  bringing  of  the 
suit,  then  Interest  vnui  to  he  allowed  fKnn 
tlie  date  of  the  institution  of  tin  suit  giving 
the  date. 

At  the  Instance  of  the  deCndant  the  court 
.Instructed  the  jury  tbat  if  th^  found  there 
was  no  express  agreai»nt  and  no  Implied 
agreonent  vdstlng,  dining  eorrectiy  what 
was  meant  hy  Uiese  trams,  whereby  the  de- 
fendant agreed  to  divide  with  plaintiff  any 
amount  he  (d^endant)  might  receive  fnnn 
MuIUfcln  on  account  of  the  sale  of  Mnlllkln's 
stock,  entered  Into  or  existing  between  plain- 
tiff and  defendant  before  the  sale  of  the 
stodc  was  consummated,  then  any  promise 
or  agreement  the  jury  ml^t  find  or  bdleve 
to  bare  been  made  by  defendant  wlQi  plain- 
tiff after  the  consummation  of  Uie  sale  of  the 
atoA,  for  the  payment  of  any  sum  of  money 
by  defendant  to  plaintiff  before  and  on  ac- 
count of  the  sale  of  the  stodc,  Is  not  binding 
on  defSndant 

The  second  instruction  given  at  the  in- 
stance of  defendant  told  the  jury  tbat  before 
plaintiff  could  recover,  the  Jury  must  find 
and  believe  from  Vhe  preponderance  or  great- 
er weight  of  evldmce  that  in  the  sale  of  the 
stodc  referred  to  plaintiff  and  defendant  act- 
ed in  conjunction,  that  the  defendant  receiv- 
ed the  sum  of  money  mentioned  from  Uulll- 
kin, and  that  It  was  understood  between 
Mullikln  and  defendant  that  that  sum  was 
paid  defendant  as  compoisatlon  for  the  serv- 
ices of  both  plaintiff  and  defendant  In  and 
about  the  sale  at  the  time  Mullikln  paid  de- 
fendant, and  unless  th^  so  found,  plaintiff 
oould  not  reoorer. 

The  third  Instruction,  given  at  the  Instance 
of  defendant,  told  the  jury  that  before  plain- 
tiff could  recov«  he  must  establish  by  the 
pr^Kmderance  or  greater  weight  of  testi- 
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mony  Uiat  Mulllkln  employed  plaintiff  and 
defendant  to  act  Jointly  as  bis  agents  in  and 
about  the  sale  of  the  atodc  and  to  pay  tbem 
one-half  of  all  realized  over  and  above  9800 
per  share,  and  that  it  was  understood  and 
agreed  between  plaintiff  and  defendant,  pri- 
or to  the  Bale  of  the  stock,  that  they  should 
divide  the  one-half  of  that  excess  between 
themselves,  and  nnless  plaintiff  has  proven 
this,  he  cannot  recover. 

The  fourth  Instruction  for  defendant  told 
the  jury  that  if  they  found  that  neither 
Mnllikin  nor  Hanley,  at  the  time  MuUlldn 
acreed  to  pay  one-half  of  aU  he  received  over 
^00  per  share.  If  be  so  agreed,  nndwstood, 
or  contemplated,  or  Intended  that  such  pay- 
ment should  inure  In  part  to  the  benefit  of 
plalntUC,  or  that  It  should  Indude  plaintiff's 
compensation,  then  there  was  no  Incited 
agreement  tbat  plaintiff  should  receive  any 
part  of  it,  and  he  is  not  ^titled  to  rea)ver. 

The  fifth  Instmctlon,  given  at  the  instance 
of  defendant,  told  the  Jury  that  the  mere 
fact  tbat  plaintiff  and  defendant  may  have 
acted  jointly  in  and  about  the  work  of  sell- 
ing the  stock  is  not  condualve  evidence  of 
the  fftet  that  they  were  acting  under  a  Joint 
MDidoyment,  that  It  was  for  tbe  Jury  to  say, 
in  the  Ilgbt  of  all  the  circumstances  In  evi- 
dence and  the  conduct  of  the  parties  at  the 
time,  whether  Uiey  were  acting  under  a  joint 
onployment  or  a  several  and  individual  em- 
ployment, and  If  the  Jury  should  find  from  tbe 
drcnmstances  and  conduct  of  the  parties 
that  they  were  acting  under  a  several  and 
individual  employment  and  not  a  Joint  one, 
th^  was  no  implied  agreement  on  the  part 
of  tbe  defendant  to  divide  what  he  received 
with  the  plaintiff. 

Taking  up  the  instructions  asked  by  plain- 
tiff and  refused,  it  Is  urged  that  the  second 
should  have  been  given  as  "unquestionably" 
tbo-e  was  "secret  action"  by  defendant  In 
treating  with  Mulllkln,  and  on  that  alone, 
counsel  says,  seemingly,  defendant  claims 
now  to  keep  all  the  principal  paid,  and  un- 
doubtedly paid,  believing  be  was  paying  all 
that  both  agents  should  receive.  H^ce  it 
is  argued  that  the  plaintiff  was  entitled  to 
have  tbe  Jury  told  that  If  they  were  acting 
Jointly,  one  of  them  could  not  be  deprived  of 
his  rights  by  any  secret  action  of  the  other 
in  dealing  with  their  principal. 

The  second  refused  instmcttons  reads: 
"The  court  instructs  the  jury  tbat  If  one  of 
two  persons  who  have  been  engaged  jointly 
upcHi  the  performance  of  certain  work  whldi 
has  been  performed  by  them,  has  received 
the  full  compensation  paid  for  the  services, 
the  law  does  not  permit  him  to  say  tbat  he 
Intended  to  deceive  his  co-worker  by  making 
a  secret  agreement  by  whldb  he  alone  should 
receive  compensation,  but  in  sndi  case  the 
law  treats  all  such  secret  action  as  inuring 
to  the  beneflt  of  both  parties,  and  reavlres 
that  the  mcmey  received.  In  tbe  absoice  (tf 
any  agreement  w  nndwstandlng  to  the  con- 
tru7  btfween  the  partioi,  shall  tie  equally 


divided  betweoi  than."  TbMt  ]s  all  itf  fbls- 

Instructlon. 

When  this  case  was  last  before  this  court,. 
Judge  Bland,  who  delivered  the  opinion  for 
this  court;  distinctly  suggested  (126  Mo.  App.. 
supra,  loc.  clt.  66,  102  S.  W.  670),  that  on- 
a  retrial  of  the  cause,  the  Instructions  then 
under  consld^atlon  should  be  so  amended 
"as  to  omit  mere  abstract  proposltiona  of 
law  and  declare  the  law  upon  tbe  facts  by- 
potbetically  stated."  Tbe  Instmctlon  is  In 
entire  disregard  of  this  cautionary  soggee- 
tlon  of  the  learned  Judge  and  Is  even  more 
subject  to  ccmdemnation  for  its  generality 
than  were  the  instructions  referred  to  by 
him.  Those  graeralltles  referred  to  and  cm- 
demned  did  not  stand  by  themselves,  as  in 
tbe  case  at  bar,  but  were  embodied  in  and 
made  part  of  an  Instruction  which.  In  a  meas- 
ure, at  least.  und«iw)k  to  hypothetlcally 
state  the  facts.  It  will  be  observed  tbat  the 
Instruction  under  consideration  stands  alone, 
without  any  facts  hypothetlcally  stated  to 
connect  the  generalities  with  the  facts  in 
evidrace.  It  was  correctly  refused  as  a  mere 
abstraction,  a  form  of  Instruction  so  often 
condemned  by  our  appellate  courts  that  it  is 
useless  to  collate  the  cases  In  wbidi  tbe  rule 
has  been  announced.  The  crltidsm  as  to  the 
first  refused  instruction  applies  also  in  a 
measure  to  this. 

The  plaintiff  asked  the  court  to  give  an 
instruction,  designated  u  "plaintUTs  first  re- 
fused instruction,"  which  was  to  tbe  effect 
that  If  the  Jury  found  from  the  evidence 
that  plaintiff  and  defendant  were  Mulllkin's 
agents,' through  and  by  whom  tbe  sale  of 
his  stock  was  made,  then  the  jury  are  In- 
structed that  by  1^1  implication,  in  tbe 
absence  of  proof  of  distinct,  separate  agen* 
cy,  tbe  authority  conferred  and  rights  ac- 
qnlred  by  tbe  agents  are  presumed  to  be 
Joint,  and  such  Joint  agency,  if  the  Jury  find 
tbat  it  existed,  operated  to  confer  Joint  rights 
and  establish  a  Joint  Interest  in  the  parties 
hereto  in  the  transaction  and  all  profits  re- 
sulting therefrom,  and  In  tbe  absence  of  dis- 
tinct agreement  of  a  different  allotment,  the 
interests  of  each  were  the  same  and  equal, 
and  the  law  exacted  from  the  agents  the 
highest  degree  of  good  faitb,  not  only  toward 
their  principals,  bnt  also  in  all  other  dealings 
with  each  other,  and  implied  an  equal  divi- 
sion of  the  compensation  paid  for  their  joint 
services,  and  the  law  does  not  allow  one 
of  them,  after  receiving  the  entire  compenn- 
tton  paid  by  the  common  principal  for  their 
services,  to  appropriate  tbe  whole  amount 
and  exclude  his  associate  of  any  participa- 
tion, by  Tirtoe  and  nnder  color  of  a  aepamte 
understanding  had  with  tbe  common  ininci- 
pal  during  ttie  ameaoa  of  such  joint  agen- 
cy and  affecting  tbe  subject  and  purpose  of 
the  joint  agen<7. , 

It  ia  argued  that  this  Instruction  covered 
a  correct  and  vital  dedaratlon  of  law,  being 
to  the  eCtect  that  If  the  partiM  were  MnlU- 
Un's  agents  for  the  sale  of  the  >to(±,  then 
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Uie  lav  Implied,  In  tbe  absence  of  proof  of 
B^Mrate  agency,  that  this  agency  was  Joint 
and  that  all  profits,  there  being  no  agreement 
as  to  their  allotment,  shonld  be  shared  equal- 
ly and  one  oonld  not  receive  and  keep  the 
entire  compensation.  This,  It  is  urged,  cor- 
rectly declares  the  law  as  announced  by  this 
court  on  the  first  appeal,  and  It  Is  argued 
that  no  Instruction  given  distinctly  covered 
that  theory;  hence  it  is  argued  that  Its  re- 
fusal lb  reversible  error. 

It  may  be  said  that  the  really  material 
part  of  this  Instruction,  relating  to  joint 
agency,  Is  correctly  covered  by  plalntlfTB 
first  instruction,  which  was  given.  This  re- 
fused instruction  deals  entirely  too  much  In 
generalities  to  bring  it  within  the  compre- 
hension of  an  ordinary  Juror;  it  lacks  the 
essential  element  of  all  Instructions,  of  fit- 
ting the  principles  of  law  announced  into  the 
facts  In  the  case;  its  tendency  was  to  con- 
fuse the  Jary;  it  Is  of  a  character  to  require 
close  attention  and  analysis  even  by  one 
trained  to  the  conaldwatlon  of  l^ial  propofd* 
tlons  and  with  the  ability  to  aK>ly  them  to 
the  facta  which  may  have  been  In  evidence  In 
the  case.  It  announces,  In  one  clause,  that 
by  legal  implication  and  in  the  absence  of 
proof  of  distinct,  separate  agency,  the  au- 
thority conferred  and  rights  acquired  by 
agents  are  presumed  to  be  joint  and  the 
agency  a  Joint  agency.  In  another  clause  it 
tells  the  jury  that  if  th^  find  and  believe 
from  tbe  evidence  that  a  Joint  agency  exist- 
ed,  it  operated  to  confer  joint  rights  and  es- 
tablish a  joint  Interest  in  the  parties  thereto 
In  the  transaction,  etc.  This  of  Itself  had 
a  tendency  to  confuse  and  mislead  the  Jury. 
The  very  point  In  issue  In  this  case  turns  on 
the  facts  involved  in  the  employment  of  plain- 
tiff and  defradant  These  facts  were  for  the 
Jury  to  determine.  The  tendency  of  the  one 
clause  of  this  Instruction  la  to  lead  the  jury 
to  infer  that  If  Ifulllkln  made  a  contract 
with  both  of  the  parties  plaintiff  and  defend- 
ant, the  law  Implied  that  It  was  a  joint  con- 
tract While  abstractly  that  may  be  correct, 
it  is  correct  only  on  consideration  of  the 
particular  facts  and  circumstances  of  a  ^ven 
case.  The  employment  of  plaintiff  by  MnlU- 
kin  might  have  been  entirely  distinct  and 
seiHirate  from  the  employment  of  the  defend- 
ants evea  If  both  of  them  were  employed  to 
carry  on  the  same  transaction,  and  this  fact 
as  to  this  matter  of  enq^ment  was  for  tbe 
Jury. 

We  do  not  think  that  what  was  said  by 
this  court,  when  this  case  was  here  before, 
as  reported  106  Ho.  App.,  loc  dt  361,  83  S. 
W.  100^  is  to  be  held  as  taking  the  Issue  of 
fact  from  the  Jnry.  It  la  true  that  it  is  there 
said  that  the  fact  of  a  joint  employment  and 
undertaking  was  established  by  such  undis- 
puted evidence  as  warranted  the  court,  as  a 
reviewing  court,  In  so  holding.  The  very  au- 
thorltlee  dted  by  the  court  in  support  of  this 
qualifies  the  broad  statement  Thus  the 
court  cites  1  Parsons  on  Contracts,  p.  11; 


1  Beach,  Contracts,  I  oeS;  MeChem,  Agency, 
f  lOa  It  Is  true  that  at  the  point  of  cita- 
tion. Prof.  Parstms  does  say  that  "wherever 
an  obligation  is  undertaken  by  two  or  more, 
or  a  right  glvoi  to  two  or  more,  It  is  the 
general  presumption  of  law  that  It  Is  a  Joint 
obligation  or  right  Words  of  express  join- 
der are  not  necessary  for  this  purpose ;  but, 
on  the  other  hand,  there  should  be  words  of 
severance,  In  order  to  produce  a  several  re- 
sponsibility or  a  several  right"  On  tbe  fol- 
lowing page,  however  ^ge  12),  the  same  au- 
thor says:  "Whether  the  liablli^  Incurred 
is  Joint  or  several,  or  sudi  that  It  is  either 
joint  or  several  at  the  election  of  the  other 
contracting  party,  depends  (the  rule  above 
stated  being  kept  in  view)  upon  the  terms 
of  the  contract  If  they  are  express;  and 
where  they  are  not  express,  upon  the  Inten- 
tion of  the  parties  as  gathered  from  all  the 
circumstances  of  the  case.  It  may  be  doubt- 
ed, however,  whether  anything  less  than  ex- 
press words  can  raise  a  liability  which  shall 
be  at  once  a  Joint  and  a  several  liability." 
Further  along  the  same  learned  author  says 
(page  *21):  "Parties  are  not  said  to  be  Joint 
in  law,  merely  because  they  are  connected 
together  in  some  obligation  or  some  Interest 
which  is  common  to  them  both.  They  must 
be  so  connected  as  to  be  in  some  measure 
identified."  Sfechem  and  Beach  are  prac- 
tically to  this  same  effect  The  latter,  at 
section  668,  treating  of  the  subject  of  joint 
contracts,  says:  "Where  an  oUIgatlon  is  un- 
dertaken by  two  or  more  persons,  or  a  right 
is  given  to  two  or  more,  the  general  legal 
presumption  Is  that  it  is  a  Joint  obligation, 
or  a  joint  right  as  the  case  may  require. 
Where  the  subject-matter  of  the  contract  Is 
entire,  as  where  the  contract  Is  to  pay  an  en- 
tire sum  to  several  persons,  It  is  solely  a 
Joint  contract"  It  is  to  be  borne  in  mind 
that  In  tbe  case  at  bar  the  very  heart  of  the 
controversy  is,  whether  Mulllkln  was  to  pay 
the  entire  sum  to  Hanley  alone  or  to  Hanley 
and  Knapp.  At  section  671,  Beach  says: 
"Where  the  language  is  ambiguous,  the  con- 
tract shall  be  taken  to  be  Joint  or  several,  ac- 
cording to  the  interest  of  the  parties  and  tbe 
nature  of  the  cause  of  action."  At  section 
672,  he  says:  "Whether  the  contract  is  Joint 
or  several,  or  Joint  and  several.  Is  one  of  In- 
tention. The  contract  must  be  considered  as 
a  whole,  and  if  upon  such  consideration,  the 
intention  of  the  parties  becomes  apparent 
it  must  prevail  over  the  literal  interpreta- 
tion of  detached  words,  phrases  and  claus- 
e&"  At  section  688  Beach  says  that  Joint 
contracts,  or  contracts  which  would  be  Joint 
by  the  common  law,  are  in  many  states  re- 
quired to  be  construed  as  joint  and  severaL 
That  is  the  law  In  this  state,  as  provided 
by  section  2769,  Rev.  St  1909,  which  reads 
as  follows:  "All  contracts  which,  by  the 
common  law,  are  joint  only,  shall  be  con- 
strued to  be  Joint  and  several."  Mr.  Mechem, 
in  his  work  on  the  Law  of  Agency  (Ed.  1889) 
H  lOi,  105,  106,  distinctly  lays  down  the 
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propoBltloa  th&t  "whether  a  certain  writing 
creates  an  agency  or  not,  and  if  bo,  what  is 
tbe  nature  and  extent  of  the  power  conferred, 
the  writing  being  prodnoed,  are  aaestlona 
of  law  for  the  dedalon  of  the  coart,  and  so 
where  the  facts  are  undisputed,  the  court 
must  determine  whether  they  create  an  agen- 
cy»  and  if  so  with  what  powers  and  limita- 
tions, and  tills  Is  equally  true  whether  It  Is 
sought  to  ^tahlish  the  agency  by  previous 
authorization  or  by  suhseQuent  ratification. 
Where,  however,"  says  Mr.  Mecbem,  "the 
authority  was  not  conferred  by  written  In- 
etrument  and  tbe  facts  are  tn  dispute,  it  is 
for  the  Jury  to  determine,  under  proper 
iuBtructlons  from  the  court,  not  only  wheth- 
er an  agency  exists,  hut,  if  bo,  what  la  its 
nature  and  extent  It  Is  impossible  to  lay 
down  any  Inflexible  rule  by  which  It  cau  be 
determined  what  evidenee  shall  be  sufficient 
to  establish  an  agency  in  any  given  case." 
These  are  the  authorities  referred  to  in  the 
opinion  of  this  court,  when  the  case  was 
here  before,  and  we  think  that  the  condn- 
slon  to  be  derived  from  them,  accepting  them 
as  correct  expositions  of  the  law,  would  not 
have  sustained  the  trial  court  In  declaring, 
as  a  matter  of  law,  that  the  evidence  In  the 
case  disclosed  a  joint  employment  and  under- 
takli^.  To  have  so  Instructed  would  have 
assumed  every  fact  connected  with  the  em- 
ployment and  undertaking .  as  establishing  a 
Joint  agency,  and  this  was  not  for  the  court 
and  would  have  been  error.  In  the  light  of 
the  testimony. 

Tlie  very  fact  In  controversy  in  this  case 
was  whether  there  was  a  Joint  employment 
It  would  have  been  error,  Id  the  face  of  the 
conflicting  evldoice  over  this  fact  for  the 
court  to  have  instructed  tliat  it  was  a  Joint 
employment,  wltiiout  instmctbigthe  Jury  as  to 
the  facts  necessary  to  constitute  the  onploy- 
ment  a  joint  one.  In  the  first  instruction  giv- 
en at  the  instance  of  the  plaintiff,  the  court 
did  this,  in  deflning  a  Joint  agency.  In  this 
refused  instruction,  it  did  not  Another  er- 
ror in  this  refused  instruction  No.  1  injects 
the  question  of  fraud  Into  the  case,  which 
is  utterly  without  any  support  or  founda- 
tion upon  which  to  rest  by  any  allegations  in 
the  petition.  It  is  nowhere  Intimated  in  the 
petition  or  amended  petition  upon  which  the 
case  was  tried  that  there  was  any  fraud  or 
concealment  in  the  transaction 'whatev^,  and 
if  the  facts  as  stated  in  this  refused  instruc- 
tion No.  1  were  in  evidence  or  are  tn  tbe 
case,  then  an  element  of  fraud  was  Injected 
into  It  which  iB  not  supported  by  the  plead- 
ings. 

This  practically  disposes  of  the  third  con- 
tention of  the  learned  connsel  for  the  ap- 
pellant that  the  evidence  showed  that  plain- 
tiff and  defendant  were  Joint  agents  of  Mulll- 
fcln.  We  cannot  assume  to  say,  with  all  the 
facts  In  dispute  as  to  the  creation  of  tbe 
agency,  that  they  established  a  Joint  agency. 


unless  we  assume  that  the  facta  concerning 
that  agency  as  testified  by  one  side  are  true 
and  those  testified  to  by  the  oth«  aide  are 
not  true.  TtdB  is  not  the  function  of  the 
court  but  was  f6r  tbe  Jury. 

We  think  upon  the  whole  that  the  case  was 
properly  submitted  to  the  Jury;  that  the  in- 
Btructions  In  this  case  as  glvoi  fairly  and 
clearly  presented  the  real  issues  In  this  case, 
so  that  they  were  within  the  comprehension 
of  any  ordinary  Jury.  In  this  particular  case 
three  Juries,  selected  and  accepted  by  the  par- 
ties, have  passed  upon  the  facts,  both  Juries 
arriving  at  the  same  conclusion  on  them. 
We  see  no  reason  to  disturb  tbst  vwdict;  ftnd 
no  reversiUe  error. 

The  Judgment  of  Uw  drcnlt  court  Is  af- 
firmed. 

NOBTONI  and  OA.ULFIEIA  concnr. 


STANDUE'Eia  et  aL  T.  DYKEUAN  et  aL 
(Springfield  Court  of  Appeals.   HIswmrL  Dec. 
6,  1910.    Rehearing  Denied  Dec  22,  1910.) 

1.  IlTTOXICATINO  LlQCOBS  (|  33»)— LOCAL  OP- 
TION ELBonoN— Obobb  roa  Notice— Stnri- 

CIBNCT. 

A  notice  of  a  local  option  dectlon,  which 
included  a  copy  of  the  order  calling  tb»  electioii, 
and  was  dgned  by  tbe  clerk  and  attested  with 
tbe  court's  seat,  was  sufficient 

(Bd.  Note.— For  other 
Liquors,  Gent  Dig.  {  41;  Dec.  Dig.  |  S&«] 

2.  Time  (§  9«)— Looai,  Optior  Dlechoh—No- 

TICE  OS  ELEOnOIff  —  PUBUOATIOH  —  Sum- 

CIENCT. 

Tie  Btatnte  requlrinr  notice  <^  a  local  op- 
Hon  electi(m  to  be  pablfiihed  for  4  suecessive 
weefci,  tbe  last  Insertion  to  be  within  10  days 
next  preceding  tlie  election,  requira  a  notice 
of  28  days,  in  computlDg  which  the  day  of  the 
first  publication  is  to  be  excloded  and  the  day  of 
tbe  election  included ;  and  the  pabUcadon  <x  the 
notice  was  sufficient  where  it  was  begun  <hi 
January  6tb  and  ended  February  Sd,  tiie  day 
of  tbe  election. 

[Ed.  Note.— For  other  cases,  see  l^me,  Out 
Dig.  I  19;  Dec  Dig. 

Appeal  from  Circuit  Conr^  Jaspw  Ootmty ; 
Henry  L.  Bright,  Judge 

Proceeding  by  C.  W.  Btandefer  and  othua 
against  0.  W.  Dykeman  and  others.  From  a 
Judgment  dismissing  the  bill,  plalntiffa  ap- 
peal. Affirmed. 

M.  R.  Lively,  for  appellants.  B.  H.  Own, 
H.  L.  Shannon,  J.  H.  Drydm,  and  M.  O.  lfo> 
Or^or,  for  respondaits. 

OOX,  J.  This  Is  a  proceeding  by  which 
plaintiffs  se^  to  oijoln  the  defendants,  who 
are  the  Judges  and  clerk  of  the  county  court 
of  Jasper  county,  from  appointing  Judges  of 
election  and  expending  any  money  for  the 
pmpose  of  conducting  an  election  under  tlie 
local  option  law  for  the  count7  of  Jaspw 
outside  of  the  dtiea  of  Joplln,  Webb  GIty. 
CartervlUe,  and  Carthage.    Tb«  ordw  tw 
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•lection  was  made  on  the  SUi  day  of  Jan- 
nary,  1910,  for  the  tfedlon  to  be  held  on 
tbe  8d  day  of  VOawry,  IfiKX  An  fti»pllca- 
tlon  was  made  to  tbe  drcolt  Jud^  for  a  tem- 
poraxy  nstralnlng  aider,  whlcb  was  denied, 
and  tbe  election  was  bdd  on  tbe  3d  day  of 
Febmaiy,  as  provided  lij  the  order  of  tbe 
court  TlM  ease  was  tried  on  the  7th  day  of 
March.  IfflO.  the  plafntUV  hUl  dlsmiBsed, 
judgment  roidered  against  tbon  for  costs, 
snd  they  have  appealed  to  this  court 

It  will  be  seal  bj  this  statemoit  that  at 
the  time  tbe  case  was  tried  all  of  the  things 
sought  to  be  ai}olned  In  this  proceeding  bad 
already  taken  place;  but  ttiat  point  la  not 
now  urged  as  a  reason  for  aflSrmlng  the  Judg- 
ment and  the  case  stands  before  us  on  the 
Question  of  tbe  validity  of  the  election.  Tbe 
election  was  ordered  on  January  Btb,  and 
beld  on  February  3d,  resulting  In  a  majority 
against  tbe  sale  of  Intoxicating  liquors.  No- 
tice of  this  election  was  ordered  published  In 
the  Carthage  Ervenlng  Press,  a  newspaper 
published  In  tbe  county,  issued  dally  except 
Sunday,  and  was  published  In  this  inper  on 
January  6th  and  each  aucceedlng  day,  except 
Smiday,  up  to  and  Including  February  8d, 
tbe  day  on  whi<A  the  eiecti<m  was  held. 

Plaintiffs  aasign  as  error,  Unt,  that  the 
court  ordered  the  derb  to  give  notice,  and 
contend  that  this  was  not  sufficient ;  second, 
that  in  publlsfalng  tbe  notice  of  tbe  election 
It  was  necessary  to  give  28  days*  notice,  and 
that  in  making  this  computation  tbe  day  of 
tbe  Section  and  the  day  of  the  first  publica- 
tion of  the  notice  should  both  be  exdnded. 

As  to  the  first  contention,  that  tlie  order 
to  the  clerk  to  give  a  notice  was  Insufficient, 
It  Is  sufflcloit  to  say  that  tbe  notice  given  in 
this  case  Incladed  a  copy  of  the  order  of 
the  court  calling  the  election,  was  signed  by 
tbe  clerk  and  attested  with  the  seal  of  the 
court,  and  was  sufficient  State  r.  Brown, 
1^  Mo.  App.  214,  109  8.  W.  99. 

The  statute  provides  that  notice  shall  be 
published  for  4  consecutive  weeks,  and  the 
last  Insertion  shall  be  within  10  days  next 
preceding  the  election.  Under  this  statute  it 
is  the  settled  law  of  the  state  that  4  weeks' 
notice  means  28  days'  notice,  and  a  less  time 
than  this  is  Insufficient  In  re  Wooldrldge, 
30  Mo.  App.  612;  State  ex  rel.  v.  Tucker,  32 
Mo.  App.  620;  Leonard  v.  Saline  County 
Court  32  Mo.  App.  633 ;  State  v.  Eampman, 
75  Mo.  App.  188.  In  computing  the  time, 
however,  the  day  of  the  first  Insertion  of  the 
notice  Is  to  be  excluded,  and  the  day  of  the 
election  is  to  be  Included.  State  v.  Tucker, 
82  Mo.  App.  616;  State  T.  Brown.  130  Mo. 
App.  214,  109  S.  W.  99;  State  ex  rel.  v. 
Oordell,  187  Mo.  App.  207,  117  S.  W.  655; 
Becker  v.  La  Fayette  Oonnty  Court  138  Mo. 
App.  248,  119  S.  W.  986;  State  v.  Sexton, 
141  Mo.  App.  698,  125  S.  W.  619.  The  pub- 
lication In  this  case  was  begun  on  January 
6tb,  and  ended  on  February  Sd,  the  day  the 


election  mm  held,  and  1^  enludbig  Jan- 
uary 6tb  and  including  February  Sd,  28 
dayV  notice  was  given,  and,  linder  tbe  an- 
thorltles  above  dted,  was  suffldeDt 
Judgment  affirmed.  All  concur. 


STATB  V.  NEWMAN. 
(Springfield  Goart  of  Appesb.  Mieaonrl.  Dec. 
5,  1910.   Rehearing  Denied  Dec.  22.  1910.) 

IlfniCTMSirt  AND  IWrORMATlON  (1110^— Qtr Air 
IFIOATIOIfS— SuniOXKNGT  OW  IirDIOTUXRT. 

It  ii  Bofflcient  as  a  role,  tliat  an  Indictment 
charging  a  statutory  offense  follow  the  language 
of  the  statute :  and  an  indictment  nnder  Rev. 
St  1890,  I  2197  (Ann.  St.  1906,  p.  1406),  pun- 
ishing "every  person  who  shall  set  up  or  keep  a 
common  •  *  •  bawdy  house  or  brothel  or 
house  of  assignation,"  which  merely  charged 
that  accDsed  did  "unlawfully  set  op  and  keep  a 
common  house  of  asslsnation,  against  tbe  peace.** 
etc.,  was  sufficient  tooo^  it  did  not  state  the 
location  of  the  boose. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  289-204;  Dec. 
Diif.  I  110.*] 

Appeal  from  Circuit  Court  Butler  County. 

Annie  L.  Newman  was  indicted  for  unlaw- 
fully keeping  an  assignation  bouse.  From  an 
order  sustaining  a  motion  to  quash  the  Indict- 
ment tbe  State  appeals.  Reversed  and  re- 
manded. 

Ernest  A.  Green,  Pros.  Atty.,  for  tbe  State. 
Abington  &  Pliilli£»,  for  respondent 

NIXCyN.  P.  J.  On  January  28, 1909,  an  hi- 
dlt^ment  was  returned  by  the  grand  jury  of 
Butler  county,  diarglng  that  defendant  An- 
nie I*  Newman,  "at  the  county  of  Butler, 
state  of  Missouri,  on  or  about  the  21st  day  of 
January,  1909,  did  then  and  there  unlawfully 
set  up  and  keep  a  common  house  of  assigna- 
tion, a^lnst  the  peace  and  dignity  of  the 
state." 

DefoQdant  filed  a  motion  to  quash  the  In- 
dictment specifying  the  following  reasons: 
(1)  Because  said  indictment  does  not  state 
facts  sufficient  to  (diarge  the  defendant  with 
any  offense  under  tbe  laws  of  the  state  of 
Missouri.  (2)  Because  said  indictment  Is  too 
vague,  indeflnite,  and  uncertain  for  defendant 
to  pr^are  her  defense  against  the  same.  (3) 
Because  there  is  no  such  statement  of  facts 
In  said  indictment  as  would  render  a  Judg- 
ment in  this  action  a  bar  to  another.  (4)  Be- 
cause tbe  location  of  the  house  of  "common 
assignation,"  alleged  to  have  been  set  up  and 
run  by  the  defendant  Is  not  set  out  and  de- 
scribed with  sufficient  particularity. 

This  motion  was  sustained.  After  taking 
the  proper  steps,  the  state  was  allowed  an  ap- 
peal to  this  court 

T^e  specific  ground  of  objection  that  re- 
spondent relied  on  was  that  the  Indictment 
was  Indefinite,  because  It  did  not  particularly 
set  out  the  location  of  the  house  of  assigna- 
tion. Tbe  general  rule  is  that  It  la  sufficient 
in  an  indictment  charging  the  conuaission  of 
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an  oftense  created'  by  statute,  to  follow  tbe 
laii{nu?e  of  tbe  statute ;  and  this  Indictment 
fnlly  complies  with  tbat  requirement  In  the 
case  of  State  t.  Raymond,  86  Mo.  App.  637, 
an  indictment,  based  on  the  same  statute  as 
Uiat  on  whlcb  the  Indictment  In  the  present 
case  rests,  charged  that  the  defendant  on  a 
certain  date,  "at  the  county  of  Bates  and  state 
of  Missouri,  did  then  and  there  unlawfully 
keep  and  maintain  a  bawdy  house,"  etc.,  with 
no  more  particular  description  of  the  location 
of  the  "bawdy  house."  The  court  said :  "It 
has  been  held  in  this  state  that  It  is  sufficient 
that  the  indictment  charges  the  oCfense  to 
have  been  committed  In  tbe  county  where  the 
prosecution  is  commenced." 

The  statute  under  which  this  prosecution 
was  commenced  (section  2197,  Rev.  St  1899 
[Ann.  St  1906,  p.  1406])  provides  that  "every 
person  who  shall  set  up  or  keep  a  common 
*  •  ♦  bawdy  house  or  brothel  or  boose  of 
assignation  shall,  on  conrlction,"  etc.  In  the 
case  of  State  v.  Bregard,  76  Mo.  322,  the  in- 
dictment charged  that  the  defendant  on,  etc:, 
at  etc.,  "did  unlawfully  set  up  and  keep  a 
common  bawdy  house."  It  was  held  that,  as 
the  indictment  followed  the  language  of  the 
statute,  it  was  sufficient  The  substitatlon  of 
tbe  word  "and"  for  the  word  *\>r"  was  im- 
material, said  the  court  referring  to  the  case 
of  fitate  r.  Plttman,  76  Mo.  66;  In  which  it 
Is  held  that  where  a  criminal  statute  used 
disjunctive  language  in  defining  an  ofTense, 
an  indictment  under  it  may  be  drawn  in  the 
conjunctive.  And,  as  we  held  in  the  case  of 
State  V.  Selberllng,  143  Mo.  App.,  loc.  dt  321, 
127  S.  W.  106,  the  same  nicety  Is  not  required 
In  drawing  Indictments  In  cases  of  minor  of- 
fenses as  Is  required  in  diarglng  conunon-4aw 
felonies. 

From  what  has  been  said,  it  is  apparent 
that  the  Judgment  of  the  trial  court  must  be 
reversed,  and  tbe  cause  remanded ;  and  it  la 
00  ordered.  All  concur. 


Ex  parte  CANADA. 
(Springfield  (3onrt  of  Appeab.  MIsboutI.  Dec. 
10.  19ia  Rehearing  Denied  Dec.  22,  1910.) 

1.  Depositions  ({  56»)— Noticb  of  Taking. 

Where  three  of  four  defendants  were  no- 
tified of  the  taking  of  depositions,  after  wfaidi 
a  subpoena  was  issued  for  the  other  defendant 
brfore  he  was  served  with  the  notice  the  Justice 
was  authorized  to  take  depositions  as  to  the  first 
three  defendants  served,  and  reqaire  the  sub- 
pcenaed  defendant  to  testify,  though,  if  the  de- 
fendant subpoenaed  had  been  the  only  defendant 
the  court  may  not  have  been  authorized  to  take 
his  testimony. 

[Ed.  Note^For  other  cases,  B«e  D^MSltions, 
Gent  Dig.  |  106;  Dee.  DlgTl  6ft*] 

2.  Bavkbitfi^  (I  20*)— BmoT  oh  Pbocked* 
iNoa  IN  Statk  Covbt— Pbogsbdihos  to 
Take  Depositions. 

The  filing  of  a  petition  to  have  declared  a 
bankrupt,  defendant  subpcenaed  to  take  bis  dep- 
osition, woald  not  stay  the  proceedings  of  tbe 


state  coart  as  to  other  defendants,  or  the  right 
of  plalDtiff  to  take  deporitions  to  be  used  against 
such  other  defmdants. 

[Ed.  Note.— For  oUier  csaes,  see  Bankmptej, 
(3ent  Dig.  I  2S;  Dec  Dig.  f  SMi*] 

8.  DEPOSmOKS  d  71*)— BXFOBAZ.  TO  nSIHT 

—  GoiaaTlCBNT  —  Sditicibrot  —  IteecRBP- 
noK  or  Ofrhsb. 

A  commitment  of  a  witness  rafosing  to  an- 
swer questions  propounded  to  him  In  takiog  his 

deposition,  whloi  does  not  set  fbrth  the  qoes- 
tlona  asked  so  that  it  can  be  detenmned  there- 
from whether  they  were  material,  is  defective. 

[Ed.  Note^For  other  cases,  see  Deposititms, 
Cent  Dig.  I  132;  Dec.  Dig.  i  71.*] 

4.  Dbfositions  (I  62*)— TnoB  or  Takiho. 

The  aathority  of  a  justice  of  the  peace  to 
take  depositions  is  limited  to  the  time  and  place 
named  in  the  notice,  and  where  the  hoars  fixed 
fn  the  notice  are  between  8  o'clock  in  tbe  fore- 
noon and  6  o'clock  in  tbe  aftemotm,  and  during 
the  proper  hours  on  one  day.  the  takin«  of  the 
depositions  Is  adjourned  until  the  next  day,  tbe 
justice  cannot  at  11  o'clock  uk  on  the  same 
day  attempt  to  take  the  depositions. 

[Ed.  Note.— For  other  cases,  see  Depositiona, 
Cent  Dig.  H  129-lSl ;  Dec.  Dig.  S  CZ,*} 

C.  Depositions  (I  71*)— Bcfusai,  to  Tkstift 

—Attachment. 

Where  a  defendantj  subpoenaed  to  appear 
and  testify  by  deposition,  did  not  obe^  tbe 
Bubpcena,  and  was  brought  before  the  justice 
by  so  attachment,  tbe  justice's  anthori^  was 
not  limited  to  impoelns  a  fine  for  failure  to 
obey  the  subpoena,  bat  be  conld  hold  him  until 
his  testimony  could  be  taken,  where  the  justice 
condnned  the  taking  of  the  depositions  from 
day  to  day  to  give  htm  an  opportunity  to  tes- 
tify. 

(EM.  Note.— For  other  caseiEN  see  Depo^tions, 
Cent  Dig.  I  182;  Dec  EMtJ  71.*] 

6.  DepOSITIOVS  (I  71*>— RETDajJC  TO  TBSnFT 
— OOMMITMKBT— NeOESBITT. 

Where  a  justice  of  the  peace  orders  one 
brought  before  him  by  attachment,  for  failure 
to  obey  sobpcena,  to  appear  and  testify  by  dep- 
osition, into  the  cnstody  of  a  constable  to  hold 
him  until  he  will  teati^,  the  issuance  of  a 
commitment  Is  not  necessary,  the  order  giving 
the  authority,  and  not  a  commitment  issoed 
thereon. 

[E3d.  Note.— For  other  cases,  see  Depodtlons, 
Cent.  Dig.  i  182;  Dec.  Dig.  |  71.*] 

7.  DEPOBinoiri  71*)— RBrnaai,  to  Obey 

SUBPCENA, 

Until  the  taking  of  depositions  lias  been 
completed,  the  proceeding  is  similar  to  the  trial 
of  a  case  In  court,  and  the  witness  is  required 
to  attend  until  discharged,  and  one  subpcenaed 
and  brought  before  the  justice  taking  the  dep- 
osition by  attachment  for  refusal  to  obey  the 
subpoena  is  not  entitled  to  his  discharge  until 
the  taking  of  the  depositions  is  completed  or  he 
has  testified,  until  which  time  the  justice  may 
keep  blm  In  cnstody  where  be  refuses  to  testi^. 

[Ed.  Note.— BNir  other  cases,  see  Depodtions, 
Cent  Dig.  I  182;  r>ec  DlgTl  71.*] 

Petition  of  A.  W.  Canada  for  a  writ  of 
habeas  corpus.  Petitioner  remanded. 

Clay  ft  Davis  and  Don.  C.  Carter,  for  peti- 
tioner. Perkins  ft  Blalr  and  Fred.  W.  Eel- 
sey,  for  respondent 

GRAY,  J.  On  the  17th  day  of  November, 
1910,  a  suit  was  pending  in  the  circuit  court 
of  Jasper  county.  In  whidi  the  Conqueror 
Trust  Company  was  plaintiff  and  the  petition- 
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cr  bereln  and  three  others  were  defendants. 
On  that  da;  the  plaintiff  In  that  solt  caused 
a  notice  to  be  served  on  the  defendants,  noti- 
fying them  that  on  the  22d  day  of  November 
depositions  In  behalf  of  plaintiff  In  said  cause 
would  be  taken  before  M.  B.  Davidson,  a 
Justice  of  the  peace  in  Qaloia  township,  In 
said  cotmtr.  After  the  notice  had  been  serv- 
ed on  all  of  the  defendants,  except  the  peti- 
tioner, the  justice  Issued  a  subpoena  for  him, 
and  delivered  the  same  to  the  respondent 
herein,  who  is  the  constable  of  said  township. 
On  the  17th  the  constable  subpoenaed  the  pe- 
tltlanCT,  and  at  the  same  time  served  him 
with  a  copy  of  the  notice  to  take  depositions. 
The  constable  made  his  return  showing  that 
the  notice  and  subpoena  bad  been  duly  de- 
livered to  the  petitioner.  On  the  22d  the  peU- 
tloner  failed  to  appear  In  obedience  to  the 
subpcena.  At  the  request  of  the  plaintiff  the 
Justice  Issued  an  attachment  for  petitioner, 
and  deilTOTed  13ie  same  to  the  constable.  On 
account  of  the  ftdlnre  of  the  witneea  to  ap- 
pear the  Justice  adjourned  tibe  taking  of  the 
depoBlttons  until  the  next  day,  which  was 
the  23d.  The  notice  to  take  depositions  re- 
cited that  the  d^XMltioiw  would  be  taken  be- 
twe«i  the  hours  of  8  o'clodt  In  the  forenoon 
and  6  o'clock  in  the  afternoon,  and,  if  not 
completed  on  the  22d,  would  be  continued 
from  day  to  day,  at  the  same  place,  and  be- 
tween the  same  hours,  until  completed.  At 
the  hour  of  2  o'clock  «i  the  2Bd  the  constable 
had  been  unable  to  find  the  witness,  where- 
upon the  Justice  made  the  following  order: 
"It  appearing  that  the  said  A.  W.  Canada 
has  not  yet  bew  found,  It  Is  therefore  or- 
dered that  the  cause  te  continued  until 
Thnrsdoy,  November  240i,  1910,  at  the  hour 
of  ten  o'clock  a.  m.  unless  the  said  A.  W. 
Canada  be  sooner  brought  before  me  in  obedi- 
ence to  the  attachment  Issued  In  this  cause." 
On  the  same  day  and  at  the  hour  of  11 
o'clock  p.  m.  the  constable,  having  found  the 
witness,  caused  him  to  be  taken  before  the 
Justice  In  obedience  to  the  writ  of  attach- 
ment The  attorneys  for  the  plaintiff  were 
present,  and  asked  the  Justice  to  swear  the 
witness  so  bis  deposition  could  be  taken. 
The  witness  was  sworn  to  testify  without 
making  objections,  whereupon  the  following 
proceedings  were  had:  (Examination  by  Mr. 
Kelsey,  plaintiff's  attorney.)  "Q.  Your  name 
is  A.  W.  Canada?  A.  I  absolutely  refuse, 
under  the  advice  of  my  attorneys,  to  answer 
any  and  all  questions.  Q.  Ou  what  grounds? 
A.  What  I  said.  Mr.  Kelsey:  I  ask  that 
the  witness  be  committed  to  Jail  until  he  an- 
swers. The  Justice:  I  will  have  to  order 
jon  to  answer,  Mr.  Canada.  A.  I  refuse." 
On  account  of  the  refusal  of  the  petitioner 
to  answer  the  Justice  Issued  a  commitment, 
by  which  the  constable  was  directed  to  take 
the  petitioner  Into  custody  and  commit  him 
to  prison,  there  to  remain  without  bail,  un- 
til he  would  testify  In  the  cause.   At  the 


same  time  the  Justice  issued  the  commitment 
he  made  another  order  continuing  the  matter 
until  the  hour  of  10  o'clock  a.  m.  of  the 
24th,  at  which  time  the  constable  was  direct- 
ed to  have  the  petitioner  before  the  Justice 
to  give  him  an  oi^rtunity  to  testify.  The 
petitioner  was  brought  before  the  Justice  on 
the  24th,  and  be  again  refused  to  testify,  and 
be  was,  by  the  Justice,  remanded  to  the  cus- 
tody of  the  rrapondent  herein,  and  the  tak- 
ing of  the  deposition  continued  to  the  25th. 
On  the  25th  the  petitioner  was  again  taken 
to  the  Justice's  office,  and  he  again  refused 
to  testify.  On  the  25th  a  writ  of  habeas  cor- 
pus was  issued  by  the  circuit  court  of  Jasper 
county  directing  the  respondent  to  have  the 
petitioner  before  the  court  on  that  day.  Pur- 
suant to  that  writ  the  r^pondent  caused  the 
petitioner  to  appear  in  said  court  A  hear- 
ing was  had  hi  that  ooor^  and  the  petitioner 
was  remanded  to  the  custody  of  the  respond- 
ent until  he  compiled  with  the  Judgment  nn- 
der  which  be  waa  held.  The  record  of  the 
Justiee  shows  that  dally,  from  the  28d  of 
Sor&ob&e  nntll  this  cause  was  heard  in  this 
court  <aL  the  3d  day  of  December,  the  petl- 
tUma  was  taken  before  the  justice  and  an 
(q>portonlty  was  gjven  him  to  testify  and  he 
refused  to  do  so.  On  the  28th  day  of  Novm- 
ber  the  petitioner  ai^ed  to  one  of  the  Judges 
of  tide  court  tar  a  writ  of  habeas  corpus,  and 
the  same  was  issued,  returnable  to  the  conrt 
in  tnm.  and  the  matter  has  been  heard  by 
the  conrt 

It  is  the  first  claim  of  petitioner  that  the 
Justice  was  without  authority  to  take  his 
testimony  as  a  witness  for  the  reason  that 
the  subpoena  for  him  was  issued  before  he 
had  been  served  with  the  notice  to  take  dep- 
ositions. Admitting,  for  the  purposes  of  this 
case,  that  the  objection  would  be  well  taken 
In  a  case  wherein  there  was  only  one  defend- 
ant, but  in  the  case  In  which  petitioner  was 
called  upon  to  testify  there  were  four  de- 
fendants, apd  three  of  whom  had  been  served 
with  the  notice  before  the  subpoena  was  Is- 
sued. As  to  such  defendants  the  Justice  was 
authorized  to  take  depositions.  Millspaugh 
V.  Railroad.  138  Mo.  App.  31,  119  S.  W.  903. 
Soon  after  the  suit  was  commenced  in  tbe 
Jasper  county  circuit  court  against  the  pe- 
titioner and  others  a  petition  was  filed  in  the 
federal  court  to  have  the  petitioner  adjudged 
a  bankrupt,  and  the  [Ktltloner  alleges  that 
the  bankruptcy  proceedings  ousted  the  state 
court  of  Jurisdiction  of  the  cause,  and,  fur- 
ther, that  the  purpose  of  taking  the  deposi- 
tion Was  to  obtain  evidence  against  him  in 
the  bankruptcy,  and  was  not  In  good  faith. 
In  no  event  could  the  ISling  of  the  petition, 
to  have  petitioner  adjudged  a  bankrupt  stay 
the  proceedings  of  the  state  court  as  to  the 
other  defendants,  oj:  the  right  of  plaintiff  to 
take  depositions  to  be  used  against  such  oth- 
er defendants.  If  the  petitioner,  when  called 
upon  to  o.bey  the  command  of  Uie  stat^  had 
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appeared  b^ore  tiie  jofltlce,  and,  whm  iworn, 
objected  to  answering  qaestions,  which  he  be- 
llered  were  not  aeked  In  good  faith  as  di- 
rectly affectlnff  him  as  a  party  to  the  enlt,  on 
the  ground  that  the  Bnbpcena  was  Issued  be- 
fore he  had  been  notified  of  the  taking  of 
the  depoaltlona,  he  might  hare  been  Justified. 
Bnt  it  la  not  necessary  for  us  to  so  hold,  as 
he  refused  to  testify  at  all.  As  said  by  the 
coort  In  Bz  parte  Botton.  83  Neb.  630,  120 
N.  W.  208,  23  L.  E.  A.  (N.  S.)  1173:  "If  It 
Should  be  sought  to  perpetrate  a  wrong,  or 
to  abuse  the  process  of  the  court,  or  the  offi- 
cer, for  an  unjuetlflable  purpose,  we  think 
the  witness  might  lawfully  refuse  to  answer ; 
but  this  question  Is  not  presented  here,  since 
the  petitioner  refused  to  be  sworn  or  to  tes- 
tify at  all." 

It  Is  also  contended  that  the  notice  stated 
that  the  depositions  would  be  taken  between 
8  o'clock  In  the  forenoon  and  6  o'dock  In  the 
afternoon,  and  the  Justice  was  without  au- 
thority to  take  depositions  at  11  o'clock  p. 
QL  And,  further,  that  the  commitment  does 
not  set  forth  the  questions  asked  of  peti- 
tioner so  that  the  court  can  determine  there- 
from whether  the  same  were  materlaL  It  Is 
held  In  the  Shull  Case,  221  Mo.  023,  121  S. 
W.  10.  13S  Am.  St  Rep.  490,  that  a  commit- 
ment which  does  not  set  forth  In  detail  the 
aetB  constituting  the  alleged  contempt  Is  fa- 
tally defective.  Under  that  authority  we 
hold  the  conunltment  in  this  case  defective. 

The  authority  of  the  Justice  to  take  depo- 
sitions was  limited  to  the  time  and  place 
named  iu  the  notice.  In  the  Matter  of 
Green,  126  Mo.  App.  809,  103  a  W.  50S.  The 
hours  fixed  In  the  notice  were  between  8 
o'clock  In  the  forenoon  and  6  o'clock  in  the 
afternoon,  and  when  the  Justice  attempted 
to  take  the  deposition  at  11  o'clock  p.  m.  he 
was  acting  without  authority.  The  order 
made  during  the  proper  hours  on  the  23d  to 
adjourn  the  taking  of  the  depositions  until 
the  24th  was  the  only  legal  order  made  on 
that  day,  and  therefore  it  was  the  duty  of 
the  constable  when  he  arrested  the  petition- 
er undo:  the  attachment  to  take  him  before 
the  Justice  on  the  24th.  The  record  of  the 
Justice  shows  tiiat  on  the  24th  the  petitioner 
was  brought  before  him  by  the  constable,  and 
that  the  petitioner  refused  to  testis  In  the 
case,  and  the  Justice  ordered  him  into  the 
custody  of  the  constable,  and  continued  the 
taking  of  depositions  until  the  next  day, 
when  the  petitioner  was  again  brought  be- 
fore the  Justice  and  the  same  proceedings 
had.  And  each  day  since  said  time  to  the 
hearing  In  this  court  the  petitioner  was  tak- 
en before  the  Justice  and  given  an  opportuni- 
ty to  testify,  and  he  has,  on  every  occasion, 
refused  to  testis,  and.  In  so  doing,  has  act- 
ed on  the  advice  of  his  legal  advisers.  We 
hare  held  that  the  subpcena  was  lawfully  Is- 
sued and  served,  and  that  It  was  the  duty  of 
the  petitioner  to  appear  In  obedience  there* 
to,  and  M  It  was  Us  duty  whm  taken  betbre 


the  insttoe  on  the  24th  to  teatU>  be  should 
hare  done  so.  Bnt  he  refosed  to  tmOtj 
without  any  lawful  excuse,  and  bti  nfusal 
from  day  to  day  to  testify  in  the  caose  liad 
been  an  open,  pmlstent  defiance  of  the  law. 
Re  Clark.  6B  Conn.  17,  81  AtL  S22,  28  L.  B. 
A.  242.  If  the  Justice  had  attempted  to  com- 
pel blm  to  answer  any  Improper  questions, 
section  0404,  Rev.  St  im  ottered  him  full 
protection,  and  at  the  costa  ot  the  party  In 
whose  behalf  the  Improper  qnestlMU  mxe 
asked. 

When  the  petitioner  was  taken  before  the 
Justice  on  tiie  24th,  he  was  there,  not  in  obe- 
dience to  the  subpoena,  but  by  virtue  of  the 
attachment  Issued  by  the  Justice,  and  when 
the  Justice  caused  him  to  be  bnn^ht  before 
him  on  that  writ  his  anthorlty  ms  not  lln* 
Ited  to  imposing  a  fine  for  failure  to  ob^ 
the  mandate  of  the  subpcena,  but  he  had  the 
rlfl^t  to  hold  him  until  his  testimony  could 
be  taken.  Ex  parte  Button,  83  Neb.  636^  120 
N.  W.  203,  23  L.  R.  A.  (N.  S.)  1173.  The 
right  to  hold  the  prisoner  when  brought  be- 
fore the  court  on  the  writ  of  attachment  un- 
til he  testified  Is  a  power  given  to  enforce 
the  duty  to  appear  and  testify.  Re  Clailc. 
05  Conn.  17,  31  Atl.  522,  28  L.  B.  A.  242.  If 
nothing  more  was  shown  than  the  commit- 
ment, the  petitioner  would  be  entitled  to  his 
discharge,  bnt  the  evidence  shovrs  that  at  the 
time  the  petitioner  applied  to  the  circuit 
court  of  Jasper  county  for  writ  of  habeas 
corpus  the  Justice  was  continuing  the  taking 
of  the  depositions  from  day  to  day  to  give 
him  an  opportunity  to  obey  the  laws  of  the 
commonwealth,  and  appear  and  testify  as  it 
was  his  duty  to  do;  and  that  the  circuit 
court  refused  to  discharge  him,  but  remand- 
ed him  to  the  custody  of  the  constable^  The 
evidence  further  shows  that,  after  the  pro- 
ceedings in  the  circuit  court  the  Justice  con- 
tinued to  pMtpone  the  matter  from  day  to 
day  to  give  the  petitioner  an  opportonlty  te 
testify,  and  that  he  bad  be^  given  that  op- 
portunity every  day  since,  and  the  same  Is 
still  open  to  him  unless  the  taking  of  the 
deposition  had  been  abandoned  since  the 
canse  was  heard  on  the  merits  In  this  court 

When  the  Justice  on  the  24th  ordered  the 
petitioner  Into  the  custody  of  the  constable. 
It  was  not  necessary  that  any  commitment 
be  Issued,  as  it  was  the  order  that  gave  the 
authority,  and  not  a  commitment  issued 
thereon.  Ex  parte  O'Brien,  127  Mo.,  loc  cit 
4S8,  80  S.  W.  158.  And.  until  the  taklD«  of 
the  deposition  has  been  completed,  the  pro- 
ceeding Is  similar  to  the  trial  of  a  esse  in 
court  The  witness  Is  required  to  attend  un- 
til discharged,  and  the  petitioner,  baring 
been  brought  before  the  Justice  on  the  writ 
of  attachment  was  not  entitled  to  hla  dis- 
charge, bnt  the  Justice  had  the  right  to  ke^ 
him  In  custody  until  he  testified,  or  until  the 
taking  of  the  deposition  was  completed.  And 
by  section  2472,  Rev.  St  1909;  It  is  expiw ly 
proTlded  that  It  tfuOl  be  tbe  daty  of  tb* 
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court  to  forthwith  remand  tbe  party  If  It 
Bliall  appear  *tbat  the  time  daring  Tbicb 
sncb  party  may  legally  be  <Malned  had  not 

expired." 

The  petitioner  is  deprived  of  bis  liberty  for 
the  sole  reason  that  he  unlawfully  refuses 
to  obey  tbe  law.  He  can  have  bis  liberty 
when  he  consents  to  respect  tbe  command  of 
his  state.  In  other  words,  be  carries  In  his 
pocket  tbe  key  to  hie  cell,  and  If  he  does  no^ 
enjoy  tbe  fullest  freedom  It  Is  because  be 
refuses  to  unlock  his  own  celt.  As  said  by 
tbe  Supreme  Court  In  Ex  parte  Crenshaw,  80 
Mo.  447:  "The  prisoner  has  no  occasion  In 
such  a  case  to  apply  to  tbe  courts  for  bis  dis- 
charge. He  has  it  In  bis  power  to  obtain  It 
by  doing  what  be  should  and  has  power  to 
do.  If  he  should  be  released  be  would  be  in 
contempt  of  court" 

We  will  remand  tbe  i>etltloner  to  tbe  cus- 
tody of  the  respondent,  with  directions  to 
take  bim  before  tbe  Justice,  and  If  tbe  tak- 
ing of  the  deposition  has  been  abandoned  to 
release  him;  otherwise,  that  his  testimony 
may  be  obtained  All  cfmcnr. 


BTDVBNS  V.  KNIGHTS  OF  MODERN 
MACCABEES. 

(St  Louis  CoDzt  of  Appeals,   mwrari.  Nor. 

2d,  1»10.) 

1.  Afpeax.  and  ISbbob  (|  805*)— Objections 

JN  LOWBB  OOUBII— RDLXRO  ON  MOTION  FOB 

New  TbiaI/— EIeception. 

An  exception  to  the  ovenulinff  of  a  mo-* 
tlon  for  a  new  trial  includes  an  obiectlon  to  tbe 
action  of  tbe  court,  and  the  court  on  appeal  Is 
not  restricted,  as  oo  a  failure  to  make  sncb  ob- 
jection, to  tbe  record  proper. 

[Ed.  Note.— For  other  caseB,  see  Appeal  and 
Error.  Dec  Dig.  |  806.*] 

2.  Afpbai.  and  I^ob  (S  216*}— Objections 
IN  LowKB  CouBT— iNBiBuonoHS— Excep- 
tions. 

A. party,  to  require  the  court  on  appeal  to 
inquire  into  the  correctness  of  an  instmctloti 
gUen  by  tbe  court  on  its  own  motion,  In  lieu 
of  all  instructionB  asked  by  the  adTerse  party, 
most  object  to  the  glYing  of  the  InBtmctfon  in 
advance  of  the  giving  thereof,  and  tt  is  not  suf- 
ficient that  ht  excepted  to  the  Instraction  after 
it  was  given. 

[Ed.  Note.— For  other  cases,  see  Apiwal  and 
Error,  Gent  Dig.  ||  1809-1314;  Dec.  Dig.  } 
215k*j 

8.  iNStnuNOB  (I  6D6*>— Fbatebnai.  Obdxb^ 
CoNTBACTS  or  Skflotkent— Validitt— 

BATinOATION. 

Where  one  employed  by  a  fraternal  order 
as  organiier  did  not  know  of  any  want  of  au- 
tborl^  Ml  the  part  of  the  c^cer  making  the 
contract  to  make  the  duration  of  the  contract 
extend  b»ond  a  designated  date,  and,  in  reli- 
ance on  the  terms  of  the  contract,  continued  to 
perform  the  services  after  the  designated  date, 
and  tbe  governing  body  In  charge  of  the  af- 
fairs of  the  order  either  actually  knew  of  the  ex- 
istence of  the  contract,  or  had  access  to  it  as  a 
part  of  the  records  of  the  order,  and  knew  that 
tbe  employ^  was  performing  the  services  In  re- 
liance on  the  omtract,  the  order  ratified  the  act 
of  its  officer  in  executing  tbe  contract  entitling 


the  empl<v<  to  recover  for  the  wrvices  remleied 
after  the  designated  date. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  695.*] 

4.  Appeal  and  Bbbob  (S  231*}— Evidxnck— 
OsjEcnoNS. 

An  objection  to  evidence,  that  It  Is  imma- 
terial, is  not  spedfie  enough  to  challenge  the 
ruling  of  the  court  admittmg  the  evidence. 

[Ed.  Note^FoT  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  1280.  1SS2;  Dec.  Dig.  { 
281;*  Trial.  Cfent  Dig.  1 19ft] 

5.  OOKPOBATIONB  (H  466*}  —  OONTEAOTB  — VA- 
LIDITT. 

That  the  seal  of  a  corporation  was  not  af- 
fixed to  a  contract  made  by  it  is  not  in  itself 
fatal  to  the  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  i  1801;  Dec  Dig.  {  455.*] 

Appeal  from  St  Louis  Circuit  Court ;  Hu- 
go Maencb.  Judge. 

Action  by  Fred  W.  Stevens  against  tbe 
Knights  of  the  Modem  Maccabees.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Frank  B.  Jones  and  W.  H.  ft  Davis  Biggs, 
for  appellant  Eart  M.  Plrtey,  for  respond- 
ent 

RETNOLDS,  P.  J.  Plaintiff  brought  this 
action  against  tbe  defendant  to  recover  sal- 
ary claimed  to  he  due  and  traveUng  esjtens- 
es  Incurred  under  a  contract  Bald  to  have 
been  entered  Into  betweui  blm  and  the  de- 
fttidant  (Oder,  of  date  Febmary  8, 1807,  and 
also  nnder  a  second  or  separate  connt  of  the 
petltiftt  for  a  like  amount  on  account  of  the 
value  of  the  same  services  rendered  and  ex- 
penses incurred,  alleging  them  to  have  been 
of  the  reasonable  viUue  claimed.  It  Is  not 
necessary  to  notice  this  second  count  as 
plaintiff  abandoned  It  and  the  recovery  was 
had  on  the  first  count  based  on  the  special 
contract  The  reply  was  a  general  denial. 

At  a  trial  before  the  court  and  Jury,  among 
other  testimony  introduced  was  what  was 
claimed  to  be  the  contract  by  which,  in  con- 
sideration of  the  services  of  plalotlfC  as 
Oeneral  Organizer  of  the  order,  he  was  to 
receive  salary  at  the  rate  of  $2,500  per  an- 
num, in  monthly  Installments,  together  with 
all  railroad  fare,  hotel  bills,  and  other  legiti- 
mate expenses  Incurred  when  away  from  bis 
place  of  residence  on  bueiness  connected  with 
the  order.  It  was  further  agreed  in  the  con- 
tract that  It  should  take  effect  and  be  in 
force  from  and  after  tbe  Ist  day  of  Janu- 
ary, 1907,  up  to  January,  1908,  "and  unless 
otherwise  ordered  before  the  latter  date, 
up  to  and  including  the  time  of  tbe  meet- 
ing of  the  Great  Capip.  Knights  of  tbe  Mod- 
em Maccabees,  on  the  second  Wednesday  of 
June,  In  tbe  year  1908,  unless  same  shall  be 
terminated  at  an  earlier  date  by  common 
consent  of  both  parties  to  this  agreement." 
The  contract  was  signed  by  the  Great  Com- 
mander of  tbe  defendant  order  and  by  plain- 
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tUf.  Tbe  attestation  clause  reads:  '^n  wit- 
ness whereof,  we  have  hereto  affixed  our 
hands  and  seals  this  8th  day  of  Febmary, 

1907,  "  but  no  seals,  corporate  or  private  ap- 
pear. The  signature,  "A.  M.  Slay,  Ot  R. 
K.,"  appears  under  the  word,  "Witness,"  be- 
low and  to  the  left  of  the  signatures  of  the 
Great  Commander  of  the  order  and  that  of 
plaintiff,  and  below  this  is  the  word,  "Wit- 
ness," and  the  signature,  "Adah  Armltage." 
Mr.  Slay,  It  appears,  was  at  the  time  the 
Great  Record  Keeper,  or  secretary,  of  the 
order  and  Miss  Armltage  was  then  a  stenog- 
rapher, in  the  office  of  the  secretary. 

The  flrat  count  of  the  petition,  on  which 
the  case  was  tried,  is  for  the  salary  and 
trav^ing  expenses  claimed  to  be  due  under 
that  part  of  the  contract  which  is  quoted, 
that  Is,  for  serrioea  for  the  months  of  Feb- 
ruary, Mardti,  April,  and  May,  and  the  first 
12  CajB  of  June,  1908 ;  the  salary  for  Janu- 
ary, 1S08,  it  appears,  having  been  paid.  Aft- 
er testimony  on  the  part  of  plaintiff  to  the 
effect  that  the  Great  Oommander,  or  chief 
executive  officer,  of  tiie  order  had  entered  in- 
to this  contract  with  him,  and  that  subse- 
quently, some  tkne  In  February,  1806,  there 
had  been  some  steps  taken  by  the  encntive 
committee  ,of  the  order,  looking  to  Its  re- 
scission, but  that,  at  tiie  request  and  by  di- 
rection of  the  Great  Oommander,  or  pres- 
ident, of  the  order,  plaintiff  h&A  continued 
in  Its  service  down  to  the  middle  of  June, 

1908,  denying  the  authority  of  the  executive 
board  to  terminate  the  contract,  defendant 
Introduced  evidence  tending  to  prove  lack 
of  authority  in  the  presld^t  to  execute  the 
contract  and  also  of  the  termination  of  the 
contract  Febmary  6,  1908,  by  the  executive 
committee;  a  resolution  of  discharge  by  that 
body  on  that  date  of  plaintiff  from  his  fur- 
ther service  for  the  order  beii^  in  evidence. 

At  the  close  of  plaintiff's  case  In  chief,  de- 
fendant demurred  to  It  The  demurrer  was 
overruled;  defendant  excepting  but  after- 
wards going  on  with  Its  testimony.  There 
were  a  number  of  objections  made  to  the 
admission  and  exclusion  of  testimony  In  the 
progress  of  the  trial,  but  as  to  most  of  the 
material  testimony  that  was  objected  to,  so 
far  as  the  abstract  of  the  record  shows,  the 
objection  was  on  the  ground  of  Immaterial- 
ity, and  most  of  the  exceptions  that  were 
saved  on  the  part  of  the  defendant  to  the  ad- 
verse rulings  of  the  court  were  exceptions  to 
overmllngs  of  objections  for  immateriality. 
This  does  not  apply  to  the  objection  to  tbe 
receipt  of  the  contract  In  evld^ce.  That 
was  objected  to  "because  It  purports  ou  Its 
face  to  be  In  pursuance  of  a  resolution  of  tbe 
executive  committee,  and  it  Is  not  shown 
what  that  resolution  Is;  further,  on  the 
ground  that  no  authority  Is  shown  In  the 
Great  Commander  of  this  order  to  execute 
sncb  a  contract  and  bind  tbe  order,  and  be* 
cause  It  Is  not  executed  ^nder  seal  of  tbe 


defendant  corporation,  as  Is  required  as  to 
all  contracts."  Tbe  court  overruled  the  ob* 
jectlon ;  defendant  at  tbe  time  duly  except- 
ing. 

At  tbe  conclusion  of  the  evidence,  the 
plaintiff  asked  Instructions  which  the  court 
declined  to  give,  but  of  Its  own  motion  gave 
one  which  covers  the  case  as  fully  as  neces- 
sary to  give  an  Intelligent  'Idea  of  what  was 
Involved  In  it,  as  well  as  of  the  facts.  Tbe 
entry,  concerning  this  Instruction,  as  appears 
by  the  abstract  prepared  by  defendant's  coun- 
sel, reads  thus:  "Whereupon  the  plaintiff 
prayed  the  court  to  give  the  jury  certain  in- 
structions, which  Instructions  the  court  re- 
fused to  give,  and  of  Its  own  motion  gave  tbe 
following  Instruction  to  the  jury."  The  in- 
struction follows.  In  substance,  tbe  first 
part  of  it  told  the  Jury  that  If  tbey  found 
ttom  the  evidence  that  the  written  contract, 
dated  February  S,  1907,  was  signed  In  be- 
half of  the  defendant  by  Its  Great  Command- 
er, or  chief  executive  officer,  and  witnessed 
by  its  Great  Record  Keeper,  or  secretary,  and 
ttaem  delivraed  to  and  signed  by  idalntlff ; 
that  a  duplicate  copy  of  it  was  at  or  about 
the  same  time  delivered  to  tbe  Great  Com- 
mander of  the  defendant  and  by  bim  placed 
and  kept  among  the  records  and  oIBxm  docu- 
mmt»  of  defendant,  and  If  tbsy  found  from 
the  evidence  ttiat  ttM  Great  Commander  bad, 
with  the  knowledge  and  consent  of  the  man- 
aging committee  or  body  of  the  defoidant, 
entered  into  other  similar  c(mtracts  of  em- 
ployment with  plaintiff,  and  if  they  found 
from  the  evidence  tliat  the  plaintiff,  at  tbe 
time  of  signing  or  receiving  the  written  con- 
tract, was  not  informed  and  did  not  know  of 
any  want  Of  authority  on  the  part  of  the 
Great  Commander  to  make  the  duration  of 
the  contract  of  employment  ext^id  t>eyond 
the  81st  of  December,  1907,  provided  the  Jury 
found  that  there  was  such  want  of  authority, 
and  If  tbey  further  found  that  plaintiff,  In 
reliance  upon  the  terms  of  the  contract,  con- 
tinued to  perform,  such  services  for  the  de- 
fendant as  were  called  for  by  the  contract 
after  the  Slst  of  December,  1907,  and  that 
the  governing  body  In  charge  of  defendant's 
affairs,  namely,  Its  executive  committee, 
tber  actually  then  knew  of  the  existence  ot 
the  contract,  or  had  access  to  the  same  as 
part  of  the  records  of  the  defendant,  and 
knew  that  plaintiff  was  performing  the  serv- 
ices In  reliance  upon  the  contract,  tben  tbe 
jury  may  from  such  facts,  if  they  find  them 
to  be  facts,  concdude  that  the  defendant  had 
ratified  and  accepted  the  act  of  Its  Great 
Commander  in  executing  the  contract  sned 
on,  and  If  the  jury  find  such  ratification  and 
acceptance  to  have  taken  place,  their  verdict 
should  be  for  the  plaintiff  at  tbe  rate  of 
$208.33  a  month  for  such  time,  not  later  than 
June  12th,  as  tbey  may  find  plaintiff  to  have 
continued  to  render  services  to  the  defend- 
ant of  the  kind  specified  in  the  contravc  from 
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and  after  Febraary  1.  1008;  and  the  Jury 
were  farther  authorized  to  find  In  faror  of 
plalntur  for  audi  an  amonnt  of  railroad  fare^ 
hotel  bills,  etc.,  as  they  might  find  and  t>e- 
lleve  from  the  evidence  that  during  the  con- 
tlnnance  of  the  contract  plaintiff  had  neces- 
nrlly  expended,  not  exceeding  (21.78  (the 
amount  stated  In  the  first  count  of  the  pe- 
tition), and  could  allow  Interest  on  the  total 
amount  found  from  the  13th  of  June,  1908, 
at  the  rate  of  5  per  cent 

In  addition  to  this  the  court  gare  the  usual 
Instruction  as  to  the  number  of  jurors  nec- 
essary to  concnr  In  the  verdict  It  should 
be  said,  in  passing,  that  the  Interest  rate  was 
fixed  at  5  per  cent,  as  at  the  ontset  of  the 
trial  it  was  agreed  by  the  parties  that  under 
the  law  of  Michigan,  where  the  ccmtract  was 
entered  into,  a  debt  after  and  as  soon  as  It 
became  due  would  draw  5  per  c&it.  Interest, 
whether  a  demand  was  made  or  not,  until  it 
Is  paid. 

As  shown  by  the  abstract  of  the  record  In 
the  cam,  after  the  court  gave  those  two  In- 
structions, this  appears:  "To  the  giving  of 
which  Instructions  by  the  court  as  aforesaid, 
the  defendant  by  its  counsel  then  and  there 
dnly  excepted." 

At  the  instance  of  the  defeidant  the  court 
gave  two  Instructions,  one  to  the  effect  that 
under  the  resolution  of  Feibmary  7,  1907, 
whidi  bad  been  read  in  evidence,  the  Great 
Commander  of  tlie  defendant  order  bad  no 
power  or  anthori^  to  enter  Into  any  con- 
tract for  the  services  of  plaintiff,  extending 
beycmd  the  Slst  day  trf  December,  1907,  and 
that  the  resolution  and  action  the  ^»ca- 
tlve  committee  of  the  defendant  oMet  of 
February  &,  1908,  was  the  termination  of  the 
services  of  the  plaintiff  under  his  employ- 
ment, and  plaintiff  Is  not  mtltled  to  recover 
in  this  action  for  any  services  rendered  aft- 
er notice  to  blm  of  the  action  of  the  execu- 
tive committee,  "unl^  the  Jury  find  and  be- 
lieve under  the  first  instruction  ^ven  you, 
that  defendant  ratified  or  accepted  the  con- 
tract of  February  8,  1907,  as  made  by  its 
Great  Commander.**  The  defendant  also 
asked  several  instructions  to  the  effect  that 
under  the  pleadings  and  all  the  evidence, 
f^alntlff  could  not  recover;  that  plaintiff 
"b^ng  employed  In  the  office  of  the  d^end- 
ant  order  and  having  access  to  Its  records  Is 
charged  with  knowledge  of  the  contents 
thereof,**  and  the  fact  that  the  resolution 
of  February  7,  1907,  read  In  evidence,  Is  re- 
ferred to  In  the  contract  sued  on  Is  sufficient 
to  Impute  to  said  Stevens  the  contents  there- 
of. These  were  refused,  defendant  dnly  sav- 
ing exceptions  to  their  refusal. 

The  resolution  of  February  7,  1907,  reads : 
'•Resolved  that  the  salary  of  the  General  Or- 
ganizer be  and  is  hereby  fixed  at  the  sum  of 
$2,S00  for  the  year  ending  December  31st, 
1907." 

A  verdict  for  the  amount  sued  for  was  re- 
turned 1^  the  Jury  and  In  due  time  defend- 


ant filed  a  motion  for  new  trial,  which  was 
overmled;  the  defendant  duly  excepting. 
Afterwards  and  In  due  time  defttidant  per^ 

fee  ted  an  appeal  to  this  court 

The  learned  counsel  for  the  respondent 
contends  tliat  there  is  nothing  before  us  bat 
the  record  proper,  for  the  reason,  as  he 
claims,  that  It  does  not  appear  that  the  de- 
fendant had  objected  and  excepted  to  the 
overrallDg  of  the  motion  for  new  trial.  In 
support  of  this  contention,  he  has  furnished 
us  with  a  certified  copy  of  an  opinion  by  the 
Kansas  City  Court  of  Appeals,  in  the  case  of 
Anna  M.  Williams  v.  City  of  St  Joseph,  de- 
livered by  that  court  on  May  3,  1909,  118  S. 
W.  1180,  wherein  It  is  stated,  that  "the  de- 
fendant's motion  for  new  trial  was  overruled 
and  It  acquiesced  therein  since  it  did  not  ob- 
ject and  except  In  such  circumstances  we 
cannot  pass  upon  the  matters  of  exception 
during  the  trial.  And  as  there  does  not  appear 
to  be  any  error  In  tlie  record  proper,  the 
Judgment  will  be  affirmed."  We  do  not  un- 
derstand this  decision  of  that  learned  court 
to  go  to  the  extent  claimed  by 'the  counsel 
for  respondent  It  evidently  means  that 
there  la  to  be  objection  or  exception,  not  ob- 
jection and  exception.  It  does  appear  In  this 
case  that  the  motion  for  a  new  trial  being 
overmled,  defendant  duly  saved  exceptions 
to  that  action.  It  is  not  apparent  how  It  was 
possible  for  defendant  to  have  objected  or 
Interposed  an  objection  prior  to  the  an- 
nouncement of  the  conclusion  of  the  court 
on  the  motion  for  new  trial ;  clearly  It  did 
all  It  could  when  it  excepted  to  the  action 
of  the  court  In  overruling  the  motion  for  a 
new  trlaL  That  exception,  it  would  seem.  In- 
cludes objection.  We  hold  tliat  objection  was 
duly  made  and  exception  duly  saved  to  the 
action  of  the  court  in  overruling  the  motion 
for  new  trial,  and  that  the  whole  record  is 
before  us. 

The  further  point  is  made  that  we  cannot 
inquire  into  the  correctness  of  the  instruc- 
tion given  by  the  court  of  Its  own  motion, 
In  Ueu  of  all  instructions  asked  by  plaintiff, 
because  of  the  failure  of  the  defendant  to  ob- 
ject to  the  giving  of  this  Instruction  In  ad- 
vance of  the  instruction  being  given,  the  rec- 
ord showing  that  no  such  objection  had  been 
interposed,  but  merely  showing  that  after 
the  instruction  had  been  given  defendant 
then  excepted.  This  point  appeare  to  be  well 
taken,  on  the  authority  of  the  decision  of 
our  Supreme  Court  In  Sheets  v.  Ina.  Co.,  220 
Mo.  613,  126  S.  W.  413.  In  that  case  it  Is 
distinctly  ruled  that  while  appellant's  excep- 
tion to  the  action  of  the  court  in  giving  In- 
structions was  well  saved,  the  record  no- 
where shows  that  counsel  for  appellant  made 
any  obJe<^on  whatever  to  the  proposed  ac- 
tion of  the  court  In  giving  it  Judge  Bur- 
gess, speaking  for  the  court  In  the  above 
case,  states  It  as  an  elementary  proposition 
that  before  one  can  legally  except  to  the  ac- 
tion of  Oie  court  In  giving  or  refusing  In- 
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stnictloiiB,  "he  mnflt  first  requeat  tbe  coart 
to  give  same  or  object  thereto,  as  the  case 
may  be^  before  his  exceptions  will  be  avail- 
Ing."  That  not  appearing,  that  Is,  it  not  ap- 
pearing that  prior  to  the  giving  of  It,  objec- 
tion had  been  made,  the  court  held  that  the 
Instmction  conld  not  be  noticed.  We  con- 
fess not  to  have  had  this  rule  called  to  oar 
attention  before,  as  bearing  on  objections  to 
Instructions,  hut  it  is  very  plainly  announced 
tn  this  Sheets  Case,  which  Is  the  last  opinion 
by  oar  Sapreme  Court  on  the  subject,  and 
it  must  control.  No  objection,  therefore,  ap- 
pearing to  hare  been  made  to  this  Instruc- 
tion before  it  was  given,  we  must  accept  it 
as  a  correct  declaration  of  the  law  and  state- 
ment of  the  facts  in  Issue  in  the  case.  Inde- 
pendent of  this,  however,  we  see  no  error 
wliateTer  In  the  instruction,  and  when  taken 
In  connection  wttii  the  instractlons  given  at 
the  instance  of  the  tfefttidant;  we  Qiink  the 
trial  court  placed  the  cue  before  the  Jury  In 
the  most  favorable  aspect  to  wtakb  the  de- 
fendant was  mtltled. 

We  called  attrition,  In  oar  stetamont  of 
the  proceedings  at  the  trial,  to  the  fact  that 
most  of  Ihe  objections  to  which  exception 
was  saved  by  appellant  woe  tiiat  the  evi- 
dence offered  m  attmnpted  to  be  broa^t  out 
the  question  was  immaterlaL  It  has  Umg 
beoi  ruled  in  our  oonrts  that  the  mere  objec* 
tloQ  to  a  qnesUoDi  that  it  la  Immaterial,  la 
not  qpedflc  enough  to  challenge  the  rnUng 
of  the  court  on  the  qnestbm  asked.  This  Is 


so  erm  in  criminal  cases.  State  v.  UcEai- 
sle  (Sup.)  128  S.  W.  MS;  loc.  cit  961.  There 
were,  however,  speciflc  objections  made  to 
the  introduction  of  the  contract  in  evidence, 
which  we  have  noted.  We  think  th^  were 
[uwperly  overruled.  The  fact  that  a  corpo- 
rate seal  does  not  appear  to  the  (tontract  Is 
not,  in  itself,  &tal  to  the  contract  Apart 
from  this,  we  have  nothing  before  ns  call- 
ing for  a  decision  as  to  the  correctness  of 
the  ruling  of  the  court  oa  any  of  the  really 
lm[>ortant  qnestions  asked  and  objected  to. 
In  spite  of  the  insaffldency  of  the  objection, 
however,  we  have  read  this  whole  testimony 
and  the  record  of  the  trial  as  set  out  in  the 
abstract,  and  find  no  error  in  the  trial  court 
in  the  admission  or  exclusion  of  testimony. 
It  is  of  no  oee  to  set  out  the  evidence  hi 
detail,  and  most  clearly  it  Is  not  subject  to 
the  objection  of  the  learned  connsel  for  the 
anwUant  that  It  nttulj  fiUls  to  make  out 
the  case  for  plaintiff.  TtB  Instmction  given 
by  the  learned  trial  court  of  its  own  motion 
is  supported  by  ample  testimony  Jastlf]rli>S 
him  in  his  statement  of  the  fftcts  in  ttie  case^ 
as  sabmltted  to  the  Jury,  and  under  that  hi* 
Btmctioiit  ena  under  the  Inatmctions  asked 
at  the  Instance  ot  the  dtfsndant,  the  Jmy 
wore  enttrdy  warranted  In  arriving  at  ttw 
verdict  which  Oiey  returned  In  this  case. 

Tte  Judgmoit  of  the  drcnlt  omut  is  a^ 
firmed. 

NOBTONI  and  OAULI^BLD,  JJ^  oraeor. 
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BOBST  et  aL  T.  UGHTITOOT  tfc  aL 

(SnptoM  CoDXt  oC  Tezaa.   Bae,  21.  1010.) 

1.  JuDaHSHT  n  IT*)  — Exsomon  (|  8*)  — 
Pbockm  to  SCTFora—MoHmnnim— Pub- 

UOATION— SAZX— VAUDITT. 

Where  the  zecoid  of  &  moQey  judgment 
shows  oo  its  face  that  it  was  rendered  on  serr- 
fce  by  puUicatioik  onlr  and  that  the  defendant 
was  a  nooKSident  of  the  state,  the  Judgment 
is  invalid  for  want  of  jorisdiction  of  the  per- 
son of  the  defendant,  so  that  an  execution  saJe 
of  land  under  the  judgment  passed  no  title. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dis.  H  25-88;  Dec.  Dig.  |  17;*  Ex- 
ecution, Cent  Dig.  S  16;  Dec.  Dig.  |  8.*] 

£  FBOOB88  (I  17^— OmZBNfiHU^BxSIDIKGX. 

A  part?  may  be  absent  from  the  state  and 
yet  be  a  dtiaen,  and  as  mcb  sobject  to  the 
pzocew  of  its  eoorta. 

[E)d.  Note^tVir  other  cues,  sea  Pzooess, 
Gent.  Die  I  U;  Dml  Dig.  |17>] 
8l  JTuDeiOHi  a  TOT*)— Bn  Jpdioata— Pxb- 

BORB  BOUVD. 

Where  a  court  has  decided,  contrary  to  sub- 
sequent decisioas,  that  a  judgment  entered 
against  the  defendant  after  puUication  Is  ral- 
id.  although  the  defendant  was  a  nonresident, 
sndi  ded^on  is  res  Judicata  only  aa  to  the  par- 
ties and  privies  in  that  action. 

[Sd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  1 1230;  Dec:  Dig.  |  707.*] 

4.  Pbincipai,  and  Aobht  a  103*)— Powm  oi 
ATroanxT— CoNBTBucnoN— Saix  tob  Oabh. 
Wliere  a  landowner  ezeentad  a  power  of 
attorney  to  aell  and  dispose  of  land  at  not 
less  than  a  fixed  price  per  acre,  a  sale  by  the 
attorney  for  one-halt  cash  and  the  balance  on 
credit  passed  no  title,  the  power  to  sell  Im- 
plying only  power  to  sell  for  cash. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  |  288 ;  Dec.  Dig.  |  103.*] 

6.  PainoiFAi.  AND  Agent  (|  171*)— Powke  or 
Attobnet— Sale  or  Land— BATmoATiOR. 
Where  a  landowner  authorizes  an  attorney 
In  fact  to  sell  the  land  for  cash,  and  after  its 
sale,  partly  upon  credit  leceivea  and  retains 
the  cash  proceeds,  that  Is  all  that  Is  necessary 
to  constitute  a  ratification  of  the  sale  by  bim. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
A«ent  Gent  Dig.  H  044^^;  Dec  Dig.  1 171.*] 

6.  PsnroiFAX.  AND  Agent  (|  173*)  —  tJNAir- 
XHouzBD  Acre  or  Agent— Batdtioation- 
Etidbnob. 

IMdence  held  sufficient  to  support  a  find- 
ing that  a  landowner  had  ratified  the  nnanthor- 
laed  act  of  Us  agent  In  selling  the  land  partly 
OB  credit 

IBA.  Nota.— For  other  eaae%  aes  Prindpal  and 
A^t,  Cent  Dig.  M  W»-SSL;   Dec.  Dig.  { 

7.  Appeal  AND  Bbbob  (|  1094*)— Decision 
or  InnSHBDiAXB  Coubt  —  QuEsnons  or 
Fact. 

The  deddtm  of  the  Court  of  CHvil  Appeals 
that  a  landowner  had  not  ratified  a  sale  by  his 
attorney  in  fact  by  acceptance  and  retention 
of  the  proceeda  Is  on  a  question  of  fact  and  con- 
clndTe  m  the  Supreme  Court  but  a  holding 
that  there  was  no  erldenee  to  prove  such  rati- 
fication is  on  a  question  of  law  which  the  Su- 
preme Court  may  review. 

[Ed.  Note^For  other  eases,  see  Appeal  and 
gror^^Oent  Dig.  H  4822-4802;  Dee.  Dig.  | 

Error  to  Court  of  CivU  Appeals  of  9N>nrth 
Supreme  Jndldal  District 


Action  by  J.  W.  U^tfoot  and  uthera 
against  A  Horat  and  others,  impleaded  by 
defendant  Horst  Judgment  for  defendants 
was  reversed  by  the  Court  of  ClvU  Api>eal8 
(122  8.  W.  e06),  and  the  defendants  bring 
error.  Beveraed  and  remanded. 

J.  T.  Bowen,  Gordon  Botnae,  and  Geo.  D. 
Neal,  for  plalntUfB  In  error.  W.  W.  Meacb- 
tun,  Cbaa.  Turner,  Ia  0.  HcSrlde,  and  Hefleft 
HcBrlde  ft  WataoUt  fbr  defeodanta  In  wror. 

WILLIAM'S,  J.  The  plaintiff  In  error 
Horst  was  the  defendant  and  the  defendants 
In  error  were  the  plalntiffa  below,  and  the 
other  plaintiffs  In  error  were  impleaded  by 
Horst  as  bis  warrantors.  The  defendants 
In  error  will  be  referred  to  aa  plaintiffs  and 
the  plalntiffa  In  error  as  defendants.  The 
action  was  one  of  treqtaaa  to  try  title  to 
recover  1,280  acres  of  land  in  Qrlmes  county, 
patented  to  Valentine  Schneider  October  1. 
1841,  and  conv^ed  by  him  to  Abraham  McMil- 
lan by  deed  executed  Septranber  7,  1842,  but 
not  recorded  until  July  11, 1853.  The  plaintiffs 
claim  aa  heira  of  George  Realey.  to  whom 
McMillan  conveyed  November  7,  1854.  The 
defendant  Herat  claims  812  acres  of  the  tract, 
disclaiming  aa  to  the  rest  (1)  under  the  pat- 
entee, Schneider,  by  execution  sale  of  the  land 
as  hJa  made  during  the  Interval  between  the 
date  and  the  registration  of  the  deed  from 
htm  to  McMillan;  and  (2)  nnder  a  convey- 
ance made  by  an  attorney  tn  fact  for  Resley 
after  the  conveyance  to  him  by  McMillan. 
The  execution  sale  was  made  July  0,  1853, 
in  pnrsnance  of  a  levy  made  May  80,  1853, 
the  writ  having  issued  May  5,  1853,  on  a 
Judgment  against  Valentine  Schneider,  the 
same  person  as  the  patentee,  rendered  Sep- 
tember 6,  1850,  tn  favor  of  Conrad  Meuly, 
who  purchased  at  such  sale.  The  Judgment 
recited  that  the  defendant  &lled  to  appear, 
and  was  silent  as  to  service  on  the  defend- 
ant The  petition  on  which  it  was  based 
claimed  only  an  Indebtedness  from  the  de- 
fendant to  the  plaintiff,  alleging  that  the 
defradant  was  "absent  from  the  state  so 
that  the  ordinary  i^ocess  of  law  cannot  be 
served  on  him,"  and  praying  for  service  by 
publication.  The  affidavit  for  service  by 
publication  was  that  "the  facts  set  forth  In 
the  foregoing  petition  are  correct  and  true, 
and,  further,  that  said  Schneider  la  not  a 
resident  of  the  state."  The  citation  issued 
and  published  recited  that  Schneider  was  a 
nonresident  A  further  statement  of  Its  con- 
tents Is  unnecessary. 

The  facts  as  to  the  other  claim  of  title  of 
the  defendants  are  as  follows:  They  produc- 
ed from  the  records  of  Montgomery  county 
a  copy  of  a  power  of  attorney  from  George 
Resley,  of  tbe  county  of  Mtlam,  to  Lemuel 
G.  Clepper,  of  the  coonty  of  Montgomery, 
of  date  August  4,  1SS6,  empowering  blm  "to 
sell  and  dispose  of  absolutely  In  fee  or  other- 
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wise  13ie  abore-^esCTlbed  land  (that  In  con- 
troverar)  at  not  less  than  one  dollar  per  aoe 
in  such  qnantltiea  and  to  ench  peraong  as- 
my  said  attCMmey  shall  think  propw,  and 
also  for  me  and  in  my  name  and  as  my  act 
and  deed  to  sign,  seal,  execute  and  dellyer 
mch  deeds  for  the  absolnte  sale  of  the  same 
m  otherwise  as  my  said  attorney  shall  deem 
proper;  b^by  rattling  and  omflrmlnK 
all  such  conveyances,  deeds,  bargains  and 
sales'  which  shall  at  any  time  hereafter  be 
made  by  my  said  attorney  touching  the  prem* 
Ises."  They  also  produced  the  records  of 
Grimes  county,  showing  a  deed  from  George 
Besl^  of  tile  county  of  Mllam,  by  his  attor- 
ney In  tact  Lem  G.  Glepper  of  the  county  of 
Mmtgomory,  to  James  Mitchell,  reciting  the 
conslduation  to  be  $615  paid  and  S615  se- 
cured to  be  paid.  The  statement  of  facts 
does  not  give  the  description  of  the  land 
coarereA,  but  redtes  titiat  It  la  that  described 
In  the  pIsintlfFs'  petltlcm,  which  is  the  entire 
1,280  aores.  It  Is  stated  in  the  findings  of 
the  trial  Judge  tliat  the  deed  conreys  that 
tract  less  GO  acres  and  this  was  admitted  to 
be  correct  In  the  argumeirt  in  ttils  court;  so 
ttiat  we  may  assume  that  the  attoupt  was 
to  s^l  and  eonYvy  1,230  acres  at  f  1  per  acre, 
half  cash  and  half  on  credit.  The  plaintiffs. 
In  rebattal,  produced  the  record  in  Grimes 
county  of  a  power  of  attorney  from  George 
Besl^  to  Samuel  G.  Clapper,  which  other- 
wise^ with  the  exception  that  it  fixes  the 
minimum  price  of  sale  at  f3  per  acre,  is  In 
the  emct  language,  of  same  date,  witnessed 
by  the  same  persons  and  acknowledged  be- 
fore the  same  officer  on  the  same  day  (Au- 
gust 4,  ISSSi  as  that  first  stated.  The  first 
appears  to  have  been  filed  for  record  in  u;ont< 
gomery  county  August  20,  1856,  and  the  let 
ter  to  have  been  filed  In  Grimes  county  at 
10  o'clock  a.  m.  of  October  20,  1855,  which 
was  also  the  day  and  hour  of  filing  the  deed 
executed  by  the  attorney  In  fact  to  BUtchell. 
The  evidence  shows  no  effort  of  dther  party 
to  explain  whether  there  were,  first,  r«illy 
two  Cleppers  with  a  power  to  each;  or,  sec- 
ond, only  one  with  two  powers  with  conflict- 
ing prorlslons  as  to  the  minimum  price,  or, 
third,  only  one  attorney  and  one  Instrument, 
changed  in  recording,  or  otherwise.  The 
trial  court  found  that  there  was  a  power  to 
Lemuel  G.  Glepper  and  another  to  Samuel 
G.  Glepper,  and  that  the  deed  to  Mitchell 
was  executed  by  the  former  under  the  flrst- 
named  power,  and  that  the  title  passed  by 
such  deed. 

It  further  appears  that  on  March  23,  1860, 
Conrad  Meuly  recovered  Judgment  against 
James  Mitchell  for  the  land  In  controversy, 
with  writ  of  restitution  and  possession,  the 
verdict  of  the  jury,  recited  In  the  Judgment, 
allowing  Mitchell  $500  as  the  value  of  Im- 
provements and  Meuly  the  same  amount  for 
use  and  occupation  of  the  land,  and  that  on 
appeal  this  Judgment  was  affirmed  1^  the 
Supreme  Court,  In  March,  1870. 

The  first  contention  of  counsel  for  the  de- 


fendants is  that  Meuly,  by  the  levy  of  his 
execution  cm  tiie  land  secured  a  liaa  as  cred- 
itor superior  to  the  unrecorded  deed  to  Mc- 
Millan, and  that,  therefore,  the  title  acquired 
by  his  porchaae  at  the  exeentlm  sale  was 
also  superior,  whether  the  facts  existed  to 
make  him  also  an  Innocent  purchaser  or  not 
We  think,  and  tlie  (^posing  oonnsd  concedev 
that  this  would  be  true  if  the  Judgment  un- 
der which  the  levy  vras  made  were  Tolid. 
But  we  must  sustain  the  contaitlon  that  the 
judgment  was  void  because  the  record  In 
that  cause  shows  that  the  court  never  ac- 
quired Jurisdiction  over  tiie  person  ot  Scbnel- 
der.  ^Die  Judgment  Its^  being  sUoit  as  to 
Jurisdictional  facta,  other  parts  of  the  rec- 
ord supplying  them  may  be  consulted,  and 
they  show  that  Schneider  was  a  nonresident 
of  the  states  and  therefore  not  to  be  brought 
within  the  Jurisdiction  of  the  court  by  any 
process  it  could  Issua  Treadway  v.  Bast- 
bum,  57  Tex.  200.  The  allegatl<ni  of  the 
petition  that  the  defendant  was  absent  from 
Oie  state  by  itsdf  would  not  be  Inconsistent 
with  the  exlstrace  of  power  in  the  court  to 
reach  him  Willi  Ito  writ,  since  one  may  be 
absoit  from  the  state  and  yet  be  a  dtlsen 
of  and  resident  in  It;  and  therefore  amen- 
able to  the  process  of  its  courts.  But  his 
absence  may  be  because  of  nouresldence^  and 
this  Is  what  tbe  petition  and  the  affidavit 
for  publication,  construed  together,  show  to 
have  been  true  of  8Chneld»,  and  it  follows 
that  Jurlsdlctlan  over  his  person  could  not 
be.  obtained  by  constructive  service.  Nwth- 
craft  T.  OUver,  74  Tex,  189, 11  S.  W.  1121. 

It  is  true  that  the  court  In  the  appeal  of 
Mitchell  v.  Meuly,  82  Tex.  400;  expressly 
decided  in  accordance  with  prevlons  holdings 
In  this  state  that  the  Judgment  against 
Schneider  was  valid,  but  the  law  has  beei 
settled  to  be  otherwise  by  many  subsequent 
decisions  of  the  Supreme  Court  of  the  Unit- 
ed States  and  of  this  court  By  that  decision 
the  question  became  res  Judicata  betweoi 
Meuly  and  his  privies,  on  the  one  hand,  and 
Mitchell  and  his  privies  on  the  other.  But 
neither  Schneider  nor  Resley  nor  any  one 
with  whom  they  or  their  heirs  were  in  priv- 
ity was  a  party  to  that  suit  If  the  title  did 
not  pass  out  of  Resley  by  the  conveyance 
executed  by  Glepper  to  Mitchell,  It  could  not 
be  affected  by  the  Judgment  against  the  lat- 
ter. And  this  brings  us  to  the  questifm  as 
to  the  effect  of  that  conveyance. 

The  Court  of  Civil  Appeals,  conceding  for 
the  sake  of  argument  that  the  trial  court  was 
right  In  Its  holding  that  there  were  two  pow- 
ers of  attorney,  one  to  Lemuel  G.  Olepper 
and  the  other  to  Samuel  G.  Glepper,  and 
that  the  conveyance  was  made  by  the  former 
under  the  power  to  him,  held  tliat  the  title 
did  not  pass  for  two  reasons,  viz.:  (1)  The 
price  was  less  than  $1  per  acre;  and  (2)  the 
sale  was  partly  on  credit  Whether  or  not 
the  first  holding  should  be  regarded  as  er- 
roneous In  point  of  fact  upon  the  record 
presmted  to  that  court  we  need  not  deta^ 
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mlna.  The  other  reason  wm  good.  What 
other  dlspoaitloiL  of  Uie  land  than  an  abaolnte 
sale  might  como  wlttiin  the  language  of  the 
power  la  a  qaeatlfni  not  raised  hy  the  tects. 
That  wliLdi  the  agmt  attempted  iras  an  ab- 
aolnte sale,  and  it  la  settled  In  this  state  at 
least  that  the  grant  of  an  anthorlty  to  sell 
Implies  that  the  sale  Is  to  be  for  cash  unless 
more  fiztenstve  power  la  in  some  way  ex- 
pressed. This  Instrament  may  give  power 
to  do  other  things  than  sdl,  bat,  in  giving 
power  to  sell,  it  in  no  way  expreraes  an  In- 
tention that  credit  may  be  given  for  part  of 
the  price.  It  la  contended  by  connad  for  the 
plalntUFs  that  the  sale  was  void  for  the  far- 
ther reason  that  It  must  hare  been  made  ander 
the  power  of  attorney  filed  for  record  in 
Grimes  county  at  the  aame  hour  of  the  same 
day  with  the  deed  executed  by  the  attorney 
in  fiict,  but  we  cannot  so  hold.  The  state- 
ment made  as  to  this  shows  a  condition  of 
things  explicable  only  by  further  evidence 
than  now  appears.  Upon  that  In  the  record 
the  least  that  can  be  said  is  that  the  trial 
judge  was  Justified  in  finding  that  the  con- 
veyance  was  made  by  Lemuel  G.  Clepper  un- 
der the  power  to  him,  Its  genuIuCTess  not 
being  questioned,  and  not  under  another 
differing  from  it,  not  only  In  the  name  of 
the  donee  of  the  power,  but  in  another  ma- 
terial particnlar.  All  the  objections  to  the  con- 
veyance by  Clepper  are  met  by  counsel  for 
dei^dants  wlfeh  the  contention  that  it  was 
ratified.  The  Ckrart  of  Civil  Appeals  holds 
there  was  no  evidence  to  Justify  an  Infer- 
ence of  ratiflcatioUf  and  in  this  we  think 
there  was  error.  All  that  was  necessary  to 
a  ratification  was  that  the  proceeds  of  the 
sale  should  have  been  paid  to  Besley  by  Clep- 
per according  to  his  duty  and  retained  by 
the  former.  If  he  received  only  tiie  money 
paid  in  cash  and  kept  it,  he  must  tiave  known 
that  the  sale  was  made  partly  on  credit  and 
have  elected  to  abide  by  it;  and  the  same 
conclusion  would  result,  for  a  stronger  rea- 
son, from  the  receipt  and  retention  of  both 
the  cash  and  the  credit  payments  or  of  any 
obligation  taken  for  the  latter.  It  Is  true 
that  there  is  no  direct  evidence  that  any  of 
these  things  took  place;  but,  If  the  circum- 
stances are  such  as  to  Justify  a  reasonable 
conclusion  that  they  probably  did,  the  trial 
court  would  be  authorized  to  find  that  the 
sale  was  ratified.  It  was  made  in  less  than 
two  months  after  the  execution  of  tbe  power, 
and  the  deed  was  recorded  less  than  a  month 
later.  Five  years  after  we  find  Mitchell  In 
possession  of  tbe  land  asserting  title  under 
tbe  deed  against  Meuly,  who,  so  far  as  ap- 
pears, was  the  only  one  that  ever  disputed 
that  title  untirthlB  suit  was  bronght  nearly 
half  a  century  after  the  deed  was  executed. 
We  say  that  Mitchell  was  in  possession  of 
the  land  because  the  fact  appears  from  the 
flndlns  of  the  Jury  and  the  judgment  in  tbe 
action  of  Meidy  against  him.    While  that 


Judgment  is  not  binding  on  Resley  and  his 
heirs,  it  is  a  fact  from  which  appear  the 
claim  asserted  and  actions  taken  by  Hltchrtl 
in  the  most  open  mannw.  Nor  do  we  hold 
that  tbe  record  of  the  deed  was  constructive 
notice  to  Besley.  It  is  simply  a  fact  further 
showing  the  opoi  nature  of  the  claim  under 
It  There  is  testimony  to  the  making  of  sales 
and  conveyances  of  the  land  by  the  h^rs  of 
Mealy,  to  the  cutting  of  timber  by  a  pur- 
chaser, to  the  employment  by  the  Meulys  of 
^ents  In  the'  county  to  look  after  it  and  of 
some  payment  of  taxes  by  Herat  since  he 
bought.  The  evidence  does  not  show  wheth- 
er or  not  there  has  been  other  payment  of 
taxes.  Witnesses  who  have  long  known  the 
land  testified  that  it  was  known  as  the 
Mealy  land  and  of  Ihelr  never  having  heard 
of  a  claim  of  Besley  or  his  heirs  nntll  this 
suit  was  bronght  From  these  circumstances 
we  think  the  inference,  or  presumption,  of 
ratification  would  be  by  no  means  unreason* 
able.  It  was  the  province  of  the  Court  of 
Civil'  Appeals  to  determine  the  question  of 
fiict  wheth^  or  not  this  evldmoe  proved 
ratification,  and  their  cmdnsion  that  It  did 
not  and  their  consequent  reversal  of  the  Judg- 
ment cannot  be  reviewed  by  as;  but  the 
holding  that  there  was  no  evidence  was  the 
only  one  which  would  sustain  the  rendition  of 
final  judgment  by  that  court  and  it  was  one 
of  law  which  It  is  our  duty  to  revise.  When 
we  find  that  there  is  evidence  to  be  passed 
on  by  the  trial  court  It  follows  that  the 
cause  should  be  remanded  for  a  new  trial. 
Eastham  v.  Hunter,  98  Tex.  663, 86  S.  W.  323. 
Reversed  and  remanded. 


RUSH  V.  BROWNING.  District  Judge. 
(Supreme  Court  of  Texas.    Dec.  21.  1910.) 

1.  Pabtneeship  (J  80*)— Books  of  Account— 

BiQHT  TO  IhsPECT. 

A  partner  has  an  absolute  right  to  inspect 
tbe  account  .books  of  tbe  firm  kept  by  a  bank 
of  which  the  copartner  Is  president,  to  tbe  ex- 
tent that  tbe  entries  therein  embrace  firm  trans- 
actions. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  §  80.*] 

2.  Partnebship  (8  80*)— Books  of  Accouht 
—Right  to  Inspect. 

Where,  in  an  action  on  a  note  executed 
to  a  bank,  it  appeared  that  the  president  of  the 
bank  and  tbe  maker  of  the  note  were  partners 
In  business,  in  Tvhtcb  the  maker  did  the  work, 
and  that  tbe  6rm  accounts  were  kept  by  the 
bank,  and  the  maker  alleged  Chat  the  note  had 
been  fully  paid  if  the  amounts  paici  by  bim  bad 
been  properly  applied,  the  maker  had  an  abso- 
lute rieht  to  inspect  tbe  books  of  the  bank 
disclosing  firm  transactions,  and  the  trial  court 
must  either  order  the  hooks  to  be  produced 
before  a  notary  at  the  examination  of  the  presi- 
dent of  the  bank,  or  require  their  production  in 
court  when  the  case  is  called  for  trial  and  give 
the  maker  an  opportunity  to  inspect  them. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Dec.  Dig.  S  80.*] 
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8.  HANDAinrS  (I  40*)— JUDIOUX.  DlBOBBTION— 
BlOBT  TO  CORTBOL. 

The  diBcretion  of  tbe  trial  coart  In  adopt- 
in;  a  reasonable  method  to  enforce  the  right 
of  a  partner  to  Inapect  books  disdosioc  firm 
transactlooa  will  not  be  eondoUed  by  manda- 
nui. 

[Ed.  Note.— For  other  caies,  see  Mandamni, 
Gent  Diff.  $  8S;  Dec;  DigTT  4a*] 

Original  petition  for  maDdamas  by  J.  W. 
Bush  against  J.  N.  Browning,  District  Jadge. 
Wrifrefiued. 

Cooper  &  Stanford  and  Ii.'  C.  M(£ride, 
for  relator.  Maddoi,  Tmlove  ft  Klmbroagb, 
for  defmdant 


BROWN,  J.  Belator  filed  his  petition  In 
this  court  praying  for  a  writ  of  mandamas 
to  the  Honorable  J.  N.  Browning,  Jadge  of 
the  district  court  of  Potter  county,  npon 
substantially  tbe  following  statemmt  of 
facts: 

Bel&tor  executed  to  the  First  National 
Bank  of  Amarlllo  bis  promlraory  note  for 
912,030  in  which  he  was  Joined  by  his  wife. 
The  note  called  for  Interest  and  for  attorney's 
fees  In  case  of  suit  The  bank  brought  suit 
against  the  relator  and  his  wife  In  the  dis- 
trict court  of  Potter  county  upon  the  note^ 
to  which  relator  made  defense,  and,  upon 
agreement  by  the  parties,  took  out  a  commis- 
sion addressed  to  Miss  Mary  McSpaddiu,  a 
notary  public  of  the  said  county,  directing 
that  she  take  the  depositions  of  W.  H. 
Fuqua  on  oral  questions.  It  Is  alleged  that 
W.  H.  Fuqua  was  president  of.  the  plaintiff 
bank,  the  capital  stock  of  which  was  |200,- 
000  and  that  tbe  said  Fuqua  owned  all  the 
stock  ncept  $4,000,  and  also  that  he  person- 
ally supervised  and  controlled  tbe  business 
of  the  bank.  Relator  alleges  that  he  and 
Fuqua  were  for  a  number  of  years  partners 
In  purchasing  cattle  and  In  other  kinds  of 
business  connected  with  the  said  partnership 
in  which  the  relator  did  the  work  of  buying 
and  tbe  active  work  of  the  partnership,  and 
that  Fuqua  was  to  furnish  all  of  tbe  funds 
without  Interest.  It  Is  alleged  that  the  ac- 
counts of  tbe  business  between  Fuqua  and 
the  relator  were  kept  by  Fuqua  himself,  the 
latter  directing  that  the  accounts  be  kept 
upon  the  books  of  tbe  said  bank,  which  was 
done.  Relator  alleges  that  be  trusted  the 
matter  to  Fuqua  and  to  the  bank  to  keep  tbe 
said  accounts,  and  kept  no  memorandum  of 
his  own  by  which  he  could  tell  the  state  of 
the  accounts  between  himself  and  the  bank 
or  the  said  partner  Fuqua.  It  Is  alleged  that 
tbe  payments  made  by  relator  upon  the 
partnership  buslneBs,  as  well  as  upon  his  In- 
debtedness to  tbe  bank,  were  all  paid  into  the 
bank  under  the  direction  of  the  said  Fuqua, 
and  by  him  such  payments  were  charged  to, 
or  credited  upon,  such  account  as  tbe  said 
Fuqua  should  direct,  of  which  the  relator 
nad  no  knowledge;  therefore  the  said  relator 


Is  not  able  to  prepare  his  defense  to  the  said 
salt.  Relator  alleges  that  he  has  paid  more 
than  sufficient  to  discharge  the  note  sued  on 
if  tbe  same  had  been  properly  applied,  and, 
if  It  has  not  been  applied  to  the  satisfaction 
of  the  note  sued  on,  then  tt  Is  on  deposit  to 
his  credit  in  the  said  bank  under  the  control 
and  management  of  Fuqua;  and  that  be  is 
unable  to  ascertain  the  condition  of  said  ac- 
count so  as  to  make  his  defense  without  an 
Inspection  of  the  books  of  tbe  partnership 
now  In  the  possession  and  under  the  control 
pf  Fuqua  as  president  of  tbe  said  bank  and 
as  partner  with  tbe  relator.  The  auctions 
In  the  petition  for  mandamus  are  ample  to 
show.  If  tm^  that  the  note  has  been  dis- 
charged, and  to  show  that  the  evidence  of 
its  inyment  is  in  the  possession  of  the  plain* 
tiff  bank  In  the  shape  of  accounts  kept  npon 
Its  books  by  its  consent  and  under  tbe  direc- 
tion and  control  of  Its  president  It  Is  al* 
leged  In  the  petition^  that  at  the  examination 
of  the  witness  Fuqua  before  the  notary  pub- 
lic questions  were  asked  him  to  draw  out  the 
state  of  the  account  between  himself  and  the 
said  relator,  as  shown  upon  the  said  books, 
to  which  the  witness  answered  that  he  did 
not  know,  and,  being  asked  whether  the 
books  would  show  those  conditions  or  not, 
he  stated  they  would,  but,  npon  request  that 
he  bring  the  books  for  Inspection  and  exam- 
ination he  refused  to  do  so,  and,  upon  furthw 
request  that  he  examine  the  books  himself 
and  make  a  statement  as  to  tiie  condition  of 
the  account,  he  declined  to  comply  with  the 
request;  so  that  relator  was  denied  the  bene* 
flt  of  the  account  as  kept  upon  the  books  of 
the  partnership  as  aforesaid.  It  Is  further 
alleged  that  the  relator  made  a  motion  In 
that  case  in  the  district  court  of  Potter 
county,  calling  upon  the  presiding  judge,  tlie 
Honorable  J.  N.  Browning,  to  direct  and  or- 
der tbe  said  Fuqua  to  produce  the  books  be- 
fore the  notary  public  for  examination  by 
the  relator,  or  to  give  relator  access  to  them 
in  order  that  he  might  ascertain  the  facts 
necessary  to  make  his  defense  against  the 
said  note,  which  motion  the  said  Judge  over- 
ruled, as  it  seems,  upon  the  ground  that  he 
had  no  authority  to  order  tbe  books  to  be 
produced  before  the  notary  public,  but  stat- 
ing that  he  would  require  their  production 
In  court  when  the  case  should  be  called  for 
trial  and  would  give  the  relator  an  opportun- 
ity to  inspect  tbon  and  all  pr<^>er  use  of 
them. 

The  questions  presented  to  us  upon  this 
application  are:  Has  tbe  relator  alright  to 
inspect  the  books,  and  has  the  district  Judge 
the  discretion  to  refuse  to  order  the  books 
produced  before  tbe  notary  public,  and  to  re- 
quire them  to  be  produced  for  Inspection  In 
some  other  way  or  at  some  other  time? 

The  pr^er  in  the  motion  reads  ss  follows : 
"Wherefore,  this  defendant  prays  that  this 
honorable  court  issue  its  order  dtiug  the 
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said  W.  H.  Fnqaa  to  shffvr  cause  why  he 
BhoQld  not  be  adjudged  guilty  of  contempt  of 
tbia  coart  for  bis  contmnadons  conduct  as 
aforesaid,  and  commanding  and  compelling 
the  said  W.  H.  Fnqna  to  produce  before  the 
said  notary  public  ell  the  record*,  documents, 
etc.,  as  called  for  in  said  subpcena  duces 
tecum,  to  the  end  that  said  notary  public 
may  proceed  with  the  «camlnatlon  of  sach 
witness  with  the  aid  of  said  docoments,  data, 
etc.,  or  if  this  court  or  the  honorable  judge 
thereof  should  fed  that  Justloe  would  better 
be  subserved  bj  compelling  said  witness  to 
produce  ench  records,  docnmoits,  data,  etc., 
before  this  court  or  before  some  commission- 
er or  person  duly  designated  and  appointed 
by  this  court  subject  to  Inspection  by  this  de- 
foidant  and  his  counsel,  then  this  defendant 
prays  for  such  order,  and  not  only  so,  but 
for  such  other  or  further  orders  of  this  court, 
or  the  honorable  judge  thereof.  In  the  prem- 
ises as  may  be  meet,  just,  and  proper,  and 
as  may  subserve  the  ends  of  justice  and  di- 
vert the  Impending  miscarriage  thereof,  and 
this  defendant  prays  for  all  such  other  or 
farther  orders  In  the  premises  and  for  re- 
lief, both  general  and  special,  as  law  and 
equity  may  surest  or  award." 

There  seems  to  be  no  conflict  In  the  anthor- 
itlea  as  to  the  right  of  relator,  If  he  and 
Fnqua  were  partners,  to  have  access  to  the 
account  books  of  the  partnership  for  the  pur- 
pose of  prq)anng  a  defense  to  the  note  sued 
upon  in  this  case.  Howlett  v.  Hall,  55  App. 
Dlv.  614,  67  N.  T.  Supp.  267 ;  Kelly  &  Fra- 
zler  V.  Eckford,  6  Paige  (N.  T.)  648;  Steh- 
btos  T.  Harmon,  17  Hun  (N.  T.)  446. 

The  allegations  of  the  petition  for  man- 
damus with  the  accompanying  exhibits  show 
that  relator  and  Faqua  were  partners  as 
charged  in  the  petition  herein,  and  we  con- 
clude that  the  oitrles  and  items  in  the  books 
of  the  plaintlfF  bank  werB  In  the  nature  of 
partnership  accounts,  having  been  entered 
therein  under  Fnqna's  direction,  and  with 
the  consent  of  the  bank,  and  that,  to  the  ex- 
tent that  those  entries  eihbrace  matters  with 
regard  to  partnership  transactions.  Rush  had 
as  much  right  to  Inspect  them  as  did  Fuqua. 
There  is  a  difference  between  the  rl^t  of  a 
third  person  not  Interested  In  the  partner- 
ship and  the  right  of  a  partner  to  inspect  the 
books  of  a  firm.  The  third  person  can  only 
lecure  that  right  by  showing  that  It  Is  neces- 
sary for  his  defense  in  the  case  or  other 
equitable  grounds,  but  a  partner  is  entitled 
to  the  possession  of  the  books  for  examina- 
tion, because  th^  belong  to  him  as  much  as 
to  his  copartner.  Velller  v.  Oppenhelm,  75 
Hun  (N.  T.)  25,  26  N.  T.  Supp.  1061. 

In  the  case  of  Velller  v.  Oppenhelm,  ^  cited 
above,  the  conrt  said:  "Where  such  relation 
is  admitted,  as  in  this  case,  whether  such 
relation  constitutes  the  plaintiff  a  partner,  or 
«  principal  bringing  business  to  the  Arm,  or  an 
«^oy6  Hititled  to  a  abare  of  the  proflts,  or  a 


co-wwker  with  them  In  the  general  business, 
we  think,  as  argued  by  the  respondent,  that 
'so  long  as  the  plaintiff,  In  one  manner  or  an- 
other, under  one  name  or  another,  was  entitled 
to  a  portion  ct  the  proceeds  of  the  common 
venture,'  a  prima  Utcle  case  is  presented  en- 
titling those  Interested  In  that  venture  to  an 
inspection,  where  necessary,  of  the  books  of 
account  containing  a  record  thereof,  and  to 
all  the  Information  that  can  be  derived  from 
them,  and  it  is  only  where  it  Is  apparent 
that  the  application  Is  made  In  bad  faith 
that  such  inspection  should  be  denied."  The 
fact  that  accounts  were  entered  in  the  books 
ot  the  bank  In  which  its  business  with  others 
Is  also  kept  suggests  that  the  district  judge 
might  exercise  his  discretion  to  so  frame  an 
order  as  to  protect  the  hank  against  any  im- 
proper Inspection  of  those  portions  of  the 
book  which  do  not  concern  relator.  The  re* 
lator  having  an  unqualified  right  to  Inspect 
the  books,  so  far  as  the  partnership  transac- 
tions are  concerned.  It  was  the  duty  of  the 
district  judge  to  oiforce  that  right  by  any 
reasonable  method  which  would  secure  It  to 
the  relator,  and  at  the  same  time  protect  the 
bank  from  an  improper  Interference  with  Its 
business  or  the  inspection  of  its  transactions 
with  other  persons. 

If  the  honorable  district  judge  had  refused 
to  make  any  order,  giving  to  Rush  the  right 
to  inspect  the  books  and  to  use  them  as 
might  be  necessary  in  the  trial  of  the  case, 
It  would  have  been  such  an  act  as  would 
call  for  the  use  of  the  writ  of  mandamus  on 
the  part  of  this  court,  because  it  Is  a  plain 
legal  right  of  the  relator  to  have  those  books, 
which  the  court  could  not  deny.  But  the 
learned  judge  who  Is  made  respondent  in 
this  case  shows  by  bis  answer,  which  is  un- 
disputed, that  be  proposed  several  methods 
by  which  to  secure  the  right  to  the  relator, 
and  we  are  of  opinion,  from  an  Inspection  of 
the  answer  and  all  papers  submitted  In  con- 
nection with  it,  that  the  ree[>ondent  showed 
a  proper  judicial  temper  aod  attitude  to- 
wards the  parties  in  this  case,  and  a  proper 
desire  to  secure  to  the  one  such  rights  as  he 
had  in  the  entries  made,  and  at  the  same 
time  *to  give  protection  to  other  parties 
against  an  improper  use  of  the  books. 

It  was  the  duty  of  the  district  judge  to 
secure  to  relator  his  right  to  Inspect  the 
bod£S  and  to  use  them  In  the  preparation  and 
conduct  of  his  defense,  and  the  court  might 
have  ordered  the  books  to  be  produced  be- 
fore the  notary  at  the  examination  of  Fuqua, 
but  the  method  to  t>e  adopted  for  producing 
and  using  the  books  was  discretionary  with 
the  district  judge.  It  must  be  reasonable  and 
consistent  with  the  rights  and  interests  of 
all  parties.  This  court  cannot  control  the 
discretion  vested  in  the  judge  in  this  matter. 
De  Poyter  v.  Baker,  89  Tex.  166,  84  S.  W. 
106. 

The  writ  ot  mandamus  is  refused. 
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liONOABDY  T.  STAm 
(Grart  of  Oiiminal  ^^^^  ^  Tkum.   Dae.  T, 

IiUOBRT  a  90*)  —  IHVOBIUXIOIT  —  ThkeT  OF 

MoRxr— DisosipnoH. 

An  information  charging  the  theft  of  mon- 
ey, deMiiblns  it  as  flO  in  mone;,  which  passed 
current  at  money  of  the  United  States  of  Amer- 
ica, <tf  the  TOlM  of  $10,  inffidentlr  deacxibed 
the  money  alleged  to  have  been  stolen. 

[Bd.  Note.— For  other  caaei.  aee  Larceny, 
Cent  Dl«.  I  72;  Dec.  Dig.  f  80.*] 

.^peal  from  DoUas  Coonty  Court;  W.  U 
HoUaud,  Judges 

Bdward  Longardy  was  convicted  of  tbeft, 
and  he  api>eals.  Afflrmed. 

Baker  &  Strong,  for  appellant  John  A. 
Mobley,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  By  Information  flied  In  the 
county  court  at  law  of  Dallas  county  appel- 
lant was  charged  with  theft  less  than  ¥50. 
On  a  trial  had  thereafter  on  -September  26th 
of  this  year  appellant  was  found  guilty,  and 
his  punishment  assessed  at  confinement  in  the 
county  jail  for  a  period  of  one  year. 

Practically  the  only  question  raised  on  the 
appeal  relates  to  the  soffldency  of  the  in- 
formation as  to  the  description  of  the  money 
alleged  to  hare  been  stolen,  and  also  to  the 
sufficiency  of  the  evidence  to  support  this 
charge.  The  money  is  thus  described:  "Ten 
dollars  In  money,  which  passed  current  as 
money  of  the  United  States  of  America,  of 
the  ralne  of  ten  dollars."  Mr.  Odom,  the  man 
from  whom  the  money  was  charged  to  have 
been  stolen,  describes  the  money  as  follows: 
"The  $10  bill  that  was  taken  oat  of  my 
purse  as  I  have  described  was  $10  in  money 
that  passed  current  as  money  of  the  United 
States  of  America  and  was  of  the  value  of 
$10."  We  think  the  description  of  the  money 
sufficient,  and  the  evidence  directly  supports 
this  description.  Dalton  v.  State,  50  Tez. 
Cr.  R.  524,  98  S.  W.  856;  Lewis  v.  State,  28 
Tex.  App.  140,  12  S.  W.  736;  Wofford  t. 
State,  29  Tex.  App.  536,  16  S.  W.  535;  Otero 
V.  State,  30  Tex.  App.  450,  17  S.  W.  1081; 
Kelly  V.  State,  34  Tex.  Cr.  B.  412,  31  .S.  W. 
174;  Colter  v.  State,  87  Tex.  Cr.  B  284,  39 
S.  W.  578. 

Findii^  no  error  in  the  record,  it  Is  order- 
ed that  the  Judgment  of  conviction  be,  and 
the  same  is  bereby,  in  all  things  afflrmed. 


ROBERSON  V.  STATa 

(Court  of  Criminal  Appeals  of  Texaa.   Dec  7, 

^  1910.) 

1.  CblHINAL   liKW    (I  1076*)— RaCOONIZANOX 

roB  Appeal— PiUNO—TiMB. 

Under  Code  Or.  Pioc  art  886,  providing 
that  where  a  defendant  appeals  from  a  otmvlc- 
tioQ  of  a  misdemeanor,  and  be  is  not  In  custody, 
his  appeal  shall  not  be  eEFective  nntil  he  enters 
into  a  recognisance,  the  xeeognisanoe  for  the 


apDeal  mast  he  perttetcd  dorinx  the  term  at 
wuch  the  convicnon  has  been  haoL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1076.*] 

2.  Obiminal  Law  d  1076*)— Appeai^Recog- 

niZANCK. 

A  recwnisance  pending  an  appeal  from  a 
convietioa  for  a  miademaauor,  nqnlied  Iv  Gode 
Cr.  Proc.  art  886,  must  be  taken  In  open  court 
[Ed.  Note.~For  other  caaeB,  see  Criminal 
Law,  Dee.  Dig.  |  1076.*] 

3.  Cbiminal  Law  (J  1131*)— Appeal— Recog- 

HIZANCE  BY  ShEBIFT— "ESCAPE"— ErEECT. 

Code  Or.  Proc  art  88dy  tiiat  when  a  de- 
fendant appeals  from  a  conviction  of  a  misde- 
meanor he  shall,  if  he  is  in  custody,  be  commit- 
ted to  jail,  unless  he  enter  into  a  recognizance 
to  appear,  and,  if  he  be  not  in  custody,  an  ap- 
peal  shall  not  be  effective  until  be  enter  into 
a  recognizance,  held,  that  where  defendant  con- 
victed of  a  misdemeanor,  did  not  enter  Into  a 
recognizance  at  the  term  of  his  conviction,  but 
after  the  term  had  exolred  gave  bond  to  the 
sheriff,  who  released  him  from  custody,  such 
release  c<mBtituted  an  "escape,"  requiring  a  dis- 
missal of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  I  1131.* 

For  other  definitions,  see  Words  and  Phrases. 
VOL  S,  pp.  2460-2463.] 

Appeal  from  Burleson  Goanty  Conrt;  R.  J. 
Alexander,  Judge. 

Win  Roberson  was  convicted  of  theft  and 
he  appeals.  On  motion  by  the  Assistant  Attor- 
ney General  to  dismiss  the  appeal.  Granted. 

Batte  &  Mlnkert  and  Lh  O.  Fralm,  for  ap- 
pellant Jobn  A.  Mobley,  Asst  Atty.  Gen., 
for  the  State. 

McCORD,  J.  This  la  an  appeal  from  a  con- 
viction for  a  misdemeanor  theft,  with  a  pun- 
ishmat  of  $6  fine  and  five  days  In  the  coonty 

Jail. 

The  AaslBtant  Attomer  General  has  filed 
a  motion  to  dismisB  this  appeal,  on  t&e 
ground  that  the  defendant  has  escaped  and 
is  not  In  costody.  Tlie  record  dlscloaes  that 
the  term  of  the  county  court  at  which  ttie 
defradant  was  convicted  commmeed  on  the 
4th  day  of  July,  JBlf^  and  adjourned  on  the 
ICth  day  of  July,  1910.  Defendant  did  not 
enter  into  a  recognizance  before  the  court  at 
the  term  of  bis  conviction,  but  after  the  term 
of  the  court  had  expired,  on  the  7th  day  of 
August  he  presented  to  tile  sheriff  of  Burle- 
son county  bond  in  the  stun  of  $200,  Blgiied 
by  Thomas  and  Qambles,  as  sureties,  and 
upon  the  presentatltm  of  this  bond  tiie  sfaoifC 
released  him  from  custody. 

Article  888,  Gode  of  Criminal  Procedure, 
provides:  "When  ttie  d^endant  appeals  in 
any  case  of  misdemeanor  from  the  Judgment 
of  the  district  or  county  court,  be  shall,  if 
he  be  in  custody,  be  committed  to  Jail,  unless 
he  «iter  Into  recognisance  to  appear  as  here- 
inafter required;  and  if  he  be  not  in  custody, 
his  notice  of  appeal  shall  have  no  ^fect  what- 
ever nntll  he  oiter  into  recognisance.**  Re- 
cognizance for  the  appeal  must  be  perfected 
during  tbe  term  at  which  the  convlctioD  was 
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bad.  It  eannot  be  done  at  a  mbsequent  tana. 
See  Grant  t.  States  8  Tes.  App.  432;  Touds- 
man  t.  State*  88  Tez.  Or.  B.  469^  42  S.  W. 
988»  48  8.  W.  B19.  The  recoffnlnnoe  mnit 
be  takn  In  «pai  court  We  dtf  not  find  In 
tbe  lav  any  antborlty  tor  the  aherifl  to  take 
a  bond  after  the  term  of  the  conrt  expires. 
If  be  doei^  and  releasee  the  def  eodant,  ancb 
release  will  be  conaldered  by  this  court  as  an 
escape. 

Holding,  thttefore,  that  by  ttie  action  of 
the  dialff  In  taking  tb»  bond  of  the  defend- 
ant after  the  expiration  of  the  term  the  ap- 
peal Is  of  no  effect,  and  such  an  action  on  the 
part  of  the  sheriff  In  releasing  tbe  def^id- 
ant  will  be  treated  as  an  escape,  and  the 
record  falling  to  show  that  tbe  defendant  Is 
in  custody,  or  a  proper  recognizance  entwed 
during  tbe  torn,  tbe  appeal  will  bedlsmlssed. 


POLK  T.  STATE. 
(Goart  of  Griminal  Appeals  of  Texai.   Dec.  2, 

mo.) 

1.  HOWOIDI  4  110*)— fiELr-DEFENSB— IHIBRT 

10  Knx. 

Where,  whra  defendant  stabbed  and  killed 
deceased,  deceased  was  making  an  aagault  on 
defendant  with  tlie  loaded  end  of  a  qnlrt,  which 
as  eoDght  to  be  ased  was  a  dendly  weapon. 
Pen.  Code,  art  67S,  created  from  sach  fact  a 
legal  preaomption  that  deceased  Intended  to  kill 
defendant,  conferring  on  defendant  tbe  absolute 
right  to  kill  deceased  In  self-defense. 

[Ed.  N'ote. — For  other  cases,  see  Homicide, 
Gent  Dig.  SI  140-142;  Dec  Dig.  i  110.*] 

2.  GBDnNAi.  Law  (g  829*)  —  Requests  to 

GBABOS— InSTBUCnOlTB  OlVBN. 

Where  It  appeared  that  deceased,  at  the 
time  defendant  struck  and  killed  him,  was  mak- 
ing an  assault  on  defendant  with  a  deadly 
weapon,  and  defendant  was  entitled  as  a  mat- 
ter of  law  to  tbe  benefit  of  self-defense,  an 
InatTDctiDn  that  ff  defendant  did  kill  deceased  by 
stabbing  him  with  a  knife,  and  when  so  stab- 
bing him  deceased  was  onlawfullr  striking  or  at- 
tempting to  strike  defendant  with  a  quirt,  defend- 
ant should  be  acquitted,  did  not  justify  the  re- 
fusal of  a  request  to  diarge  that  when  a  homi- 
<rfde  takes  place  to  prevent  murder  or  disfignr- 
Ing,  and  the  weapon  used  by  the  party  at- 
tenmting  to  commit  such  murder,  maiming,  or 
disQgurmg  la  such  as  would  have  been  calcu- 
lated to  produce  that  result,  It  Is  presumed 
that  the  person  so  using  such  weapon  designed 
to  inflict  the  injury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec  Dig.  1  829.*] 

Appeal  from  District  Court,  Colorado 
County;  M.  Kennon,  Judge. 

Bm  Polk  was  conrlcted  of  manslaughter, 
and  be  appeate.  Reversed. 

Brown,  Carotbera  &  Brown,  for  appellant 
F.  J.  McCord,  Aast  Atty.  Gen.,  for  tbe  StatCw 

DAVIDSON.  F.  7.  Ai^Ilant  was  con- 
victed Qf  manslaughter,  and  given  the  min- 
imum pniHshment 

The  strongest  evidence  for  the  state  Is 
tbat  of  the  witness  Nick  Johnson  to  the  fol- 


BTATIil  767 

lowing  effect:  That  be  saw  appellant  kill  de- 
ceased, Smith.  That  wXuax  be  first  came 
to  where  the  parties  were,  ainiellant  waa 
'•squabbUng"  wiit^  Walter  WUllama.  De- 
ceased came  iv  about  that  time,  and  appel- 
lant asked  blm,  "What  have  you  got  to  do 
with  this,,  you  black  son  of  a  bltcb?"  De- 
ceased ran  and  picked  up  some  rocks.  Ap- 
peUant  said:  "I  wlU  take  that  back.  I 
wasn't  talking  to  you."  Deoeaaed  put  down 
the  rodv.  Thereupon  ai^tellant  got  on  his 
horse  and  rode  away,  and  vibea  about  100 
feet  distant  turned  In  his  saddle  and  said: 
"If  yon  wUl  follow  me  to  the  bottom  of  the 
hill,  I'll  flght  you,  yon  bUck  son  of  a  bitch." 
Deceased  followed  him,  and  the  next  thing 
this  witness  saw  mis  the  parties  fighting. 
Th^  threw  bricks  at  eadi  other,  and  de- 
ceased had  a  quirt  with  which  be  was  strik- 
ing appellant  They  kept  "squabbling,"  and 
never  got  far  apart  Finally  appellant  made 
a  rush  at  deceased,  and  deceased  ftiil.  Ap- 
pellant fell  on  top  of  him.  This  witness 
saw  appellant  make  a  motion  with  his  arm. 
but  could  not  say  whether  he  struck  deceas- 
ed with  a  knife  while  they  were  scuffling, 
before  they  fell,  or  after  they  fell,  nor  did 
the  witness  do  anything  to  stop  the  fight- 
ing. Tbe  wltnese  GHmn,  for  the  state,  tee- 
tlfled:  He  saw  the  killing.  That  when  he 
first  saw  the  parties  they  were  "squabbling," 
and  struck  each  other.  ApiwUant  was  on 
the  ground,  and  deceased  bad  a  quirt  They 
threw  brickbats  at  each  other,  and  moved 
off  a  little  distance  from  wh«*e  they  were 
standing.  One  brick  thrown  by  appellant 
8tru(^  deceased  on  the  back.  Deceased 
struck  appellant  in  tbe  body  with  a  brick. 
Appellant  then  ran  at  deceased,  and  deceas- 
ed iKgan  to  run,  and  they  ran  75  or  80  feet, 
when  deceased  turned  and  began  to  run 
backwards.  He  ran  in  this  manner  several 
st^  and  fell,  and  appellant  jumped  on  him 
and  stabbed  him  with  a  knife.  Hurd  testi- 
fied: That  he  saw  the  parties  on  the  Bide  of 
tbe  road.  That  appellant  was  cursing,  and 
deceased  said  to  appellant  not  to  curse  him. 
Appellant  then  told  deceased  that  he  "was 
not  any  more  to  curse  than  any  one  else." 
Appellant  rode  down  the  hill,  and  deceased 
followed.  The  next  thing  this  witness  saw 
was  deceased  grabbed  appellant's  qalrt  from 
the  apron  of  appellant's  overalls  aud  began 
to  strike  appellant  with  the  butt  end  of  tbe 
quirt  Ai^ellant  picked  up  a  brick  and 
threw  it  at  deceased,  but  missed  him.  De- 
ceased threw  a  brick  at  appellant  and  hit 
blm  in  the  stomach.  Deceased  ran,  and  ap- 
pellant followed.  Tbey  ran  a  short  distance, 
when  deceased  turned  with  the  quirt  held 
back  in  his  hand  as  if  to  strike  appellant. 
Deceased  stumbled  and  fell,  and  appellant 
jumped  on  him  and  cut  him  with  a  knife. 
Another  witness,  Wade,  for  the  state,  testi- 
fied: The  parties  were  fighting.  Deceased 
had  a  quirt   They  were  moving  backwards 
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and  forwards.  Part  of  the  time  appellant 
was  advancing  and  deceased  retreating,  and 
part  of  the  time  deceased  was  adranclnff 
and  appellant  retreating.  .  They  were  never 
far  apart  ■  This  witness  described  the  move- 
ments of  the  parties  pretty  mnch  as  did  the 
other  witnesses.  There  la  a  conflict  In  the 
testimony  as  to  whether  the  knife  wonnd 
was  inflicted  before  or  after  deceased  fell. 
All  the  witnesses  who  teetlfled  In  regard  to 
the  qnlrt  stated  that  the  handle  of  the  Qulrt 
was  heavily  loaded  with  iron,  and  conid  be 
used  easily  to  Inflict  death,  and  that  It  was 
in  fact  B  deadly  weapon.  Lena  Hurd  testi- 
fied she  saw  part  of  the  difficulty,  and  saw 
deceased  striking  appellant  on  the  side  with 
a  quirt,  and  while  so  striking  he  was  using 
the  loaded  end  of  the  qnlrt  She  also  saw 
deceased  throw  a  brickbat  at  appellant  and 
hit  him  In  the  stomach,  which  "doubled  him 
up."  She  saw  deceased  throw  another  brick 
at  appellant  which  struck  him  on  the  leg. 
She  did  not  see  appellant  strike  deceased. 
When  she  was  noticing  the  parties,  appel- 
lant ran  behind  his  horse,  was  dodging,  keep- 
ing the  horse  between  himself  and  deceased, 
while  deceased  was  striking  him.  She  says 
she  was  passing  by  when  this  happened,  and 
did  not  see  any  more  of  the  dlflBcolty  than 
related. 

The  evidence  further  shows  appellant  was 
talking  with  Walter  Williams,  whom  appel- 
lant describes  as  a  sort  of  religious  fellow; 
that  when  any  one  cursed  around  him  he 
would  curse,  too,  and  It  generally  made  him 
mad;  that  appellant  was  cursing  to  worry 
Walter  Williams,  hut  had  not  said  anything 
to  deceased,  when  deceased  walked  up  and 
told  him  to  quit  cnrslng  bim.  Appellant 
said  to  deceased  that  he  was  not  cursing 
him.  A  few  moments  later  Williams  said 
something,  and  appellant  said  to  him,  "Damn 
that."  Deceased  again  walked  up  to  appel- 
lant and  said,  "1  thought  I  told  you  to  quit 
cursing  me."  Appellant  turned,  and  deceas- 
ed looked  like  he  wanted  to  fight  and  ap- 
pellant said,  "You  look  like  you  want  to 
fight"  Deceased'' said,  "I  do."  Appellant 
said,  "Well,  I  won't  fight  you  here;  but  tf 
you  will  follow  me  down  to  the  bayou,  I  will 
flght  you."  Appellant  got  on  his  horse  and 
started  away,  deceased  following.  When 
about  half  way  down  to  the  bayon  deceased 
rushed  up,  grabbed  the  quirt  out  of  the  apron 
of  the  overalls  worn  by  appellant  and  be- 
gan whipping  appellant  with  the  quirt  end 
of  it  Appellant  said  to  him:  "Give  me  my 
quirt  If  you  will  give  me  my  quirt  I  will 
go  home  and  let  you  alone."  This  deceased 
refused  to  do,  but  kept  striking  appellant 
with  it  Einally  deceased  reversed  the  qnlrt 
and  began  striking  at  the  head  of  aiqwilant 
with  the  loaded  end.  One  lick  struck  appel- 
lant on  the  temple  and  dazed  him.  He  tes- 
tified that  he  had  that  scar  at  the  time  he 
was  testifying,  and  exhibited  it  to  the  Jury. 
This  blow  stunned  appellant  and  he  sli]^>ed, 
off  the  opposite  side  ot  bU  hone,  picked 


up  a  brick,  and  threw  It  at  but  missed,  decea^ 
ed.  Deceased  picked  up  a  brick  and  threw 
at  him.  striking  blm  In  the  sttnnach.  This 
doubled  appellant  up,  and  while  he  was  in 
a  stooping  position  deceased  started  at  him 
with  the  loaded  quirt  having  the  tall  end 
of  the  quirt  in  his  hand.  Realising,  as  be 
said,  that  this  was  a  deadly  weapon,  and 
deceased  could  kill  him  with  it  he  Jerked 
out  his  pocket  knife,  opened  it  and,  as  de- 
ceased came  upon  him  with  the  qnirt  struck 
him  one  blow.  All  witnesses  agree  tha« 
was  but  one  lick  struck  with  the  Imlf e,  which 
proved  to  be  fataL  The  knife  is  described 
as  being  a  pocket  knife  with  a  corred  blade 
about  three  Inches  long. 

Summed  np^  the  facts  briefiy  show  ttiat 
Williams  and  appellant  were,  as  the  witness- 
es state,  "squabbling."  Deceased  came  upon 
the  scene  and  entered  into  the  controversy. 
Appellant  rather  deprecated  what  had  been 
said,  but  finally  told  deceased,  If.  he  would 
follow  him  down  to  the  bayou,  he  would 
flght  him,  as  appellant  says,  with  his  fist 
He  rode  away,  and  deceased  followed.  Be- 
fore reaching  the  point  designated,  deceas- 
ed ran  up  by  the  side  of  appellant  grabbed 
his  quirt  out  of  the  apron  of  his  overalls,  be- 
gan beating  htm  with  it,  first  with  the  whip 
mA  of  the  quirt  and  then  with  the  loaded 
end,  and  this  quirt  used  with  the  loaded  uid 
was  a  deadly  weapon.  Appellant  made  one 
stab  with  his  knife,  and  killed  dec^ued. 
The  court  chatged  the  Jury  in  regard  to  mur- 
der In  both  degrees  and  manslaughter.  Ap- 
pellant having  been  convicted  of  manslaugh- 
ter, the  question  of  murder  passes  oot  of 
the  case. 

Appellant  asked  a  special  instruction  in 
writing,  as  follows:  "When  a  homicide  takes 
place  to  prevrat  mnrder,  maiming,  or  dis- 
figuring, If  the  weapon  or  means  used  by  the 
party  attempting  or  committing  such  mur- 
der, maiming,  or  disfiguring  are  such  as 
would  have  been  calculated  to  produce  that 
result  It  Is  presumed  that  the  person  so  us- 
ing them  designed  to  Infilct  tbe  Injury."  Tlw 
court  charged  the  Jury  that  if  they  should 
find  from  the  evidence  that  on  the  occasion 
under  investigation  the  defendant  did  kill 
the  deceased  by  stabbing  him  with  a  knife, 
but  that  when  be  so  stabbed  tbe  deceased, 
the  deceased  was  nniawfully  striking  or  at- 
tempting to  strike  tbe  defendant  with  a 
quirt  defendant  should  be  acquitted.  It  is 
contended  by  the  state  that  this  charge  Is 
sufficient  on  the  point  indicated  by  the  spe- 
cial charged  asked  by  appellant  and  refused 
by  the  court  The  charge  asked  by  appel- 
lant should  have  been  given.  The  weapon 
as  sought  to  be  used  was  shown  to  be  a  dead- 
ly weapon.  Deceased  was  making  an  as- 
sault at  the  time  with  tbe  loaded  end  of  a 
quirt,  and  appellant  had  the  right  from  his 
standpoint  self-def^ise  behig  In  tbe  case, 
to  believe  that  deceased  Intended  to  kill  him. 
The  law  provides  that  under  such  dream- 
stances  tlw  accused  wlU  bave  the  right  to 
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M  ttijien,  and  as  a  mattBT  of  law  tlie  >tat- 
Dte  Una  tbat  Intent  iQMm  Oie  party  maUng 
wash  aoanlt.  It  Is  tb«  legal  prenimptlon 
ariataig  br  prorlBiinia  of  artldo  fl76  of  tbo 
Penal  Oode. 

For  the  error  pointed  oat,  the  Jodgment  la 
raroraed,  and  the  cause  la  remanded. 

HcOOBD.  X,  being  diaqnallfled,  WAI/nUB 
OL  LAIVI^  Special  Jodg^  aat  in  the  case. 


ICAIiONB  T.  STATU. 
COoaxt  of  Giiailnal  Appeals  of  Twas.  Dae.  % 

AMtAULT  ARD  BATmX  ({  96*)— A88Ain.T  TO 
MUBDKB— "AjQaBAVAlVD  ASSAUU." 

Defendant,  an  adult  male,  was  chargnd 
with  asaaultine  a  ho;  13  yean  of  ^  and  itab- 
bing  blm  with  a  swoid  tta  mniung  between 
the  line  of  a  Knh^ti  of  Pythias  funeral  pro- 
cesaion.  An  ezanunatlon  of  the  boy  disclosed  a 
amall  panctured  wonnd  one-fourth  to  half  an  Inch 
deep  on  hla  thigh  and  aboat  baH  an  indi  long, 
which  seemed  to  have  been  caused  by  a  sharp 
pointed  tnatrnment.  Defendant  denied  that  he 
■tmck  the  boy,  and  disclaimed  any  purpose  or 
Intent  to  do  so^  nor  was  there  vaj  motlTe  or 
evidence  tit  aar  intention  on  the  defendant's 
part  to  kill  the  boy.  SM,  that  tite  court  .erred 
in  filing  to  sabmit  asgravated  assault,  under 
Pea.  Oode  1881^  art  610,  dedaring  that,  when 
an  assanlt  is  etmunitted  with  a  deadly  weapon 
under  dreomstances  not  amoontiiig  to  an  Intent 
to  marder  or  maim,  the  offense  la  "aggravated 
assanlt" 

[Eld.  Note.— For  other  cases,  see  Assanlt  and 
Battery,  Cent.  Dig.  1 148;  Dec.  Dig.  {  96.* 

For  other  definitions,  see  Words  and  Phiues, 
VOL  1,  pp.  270,  271.] 

Api>eal  from  Criminal  District  Court,  Oal- 
Teston  Gonnty;  O.  W.  Boblnaon,  Jndge. 

H.  Malone  was  convicted  of  an  assanlt 
with  an  intent  to  murdw,  and  be  anwala. 
Beveraed  and  remanded. 

O.  S.  Tork,  for  appellant  John  A.  Mobley, 
Aaat  Attjr.  Gen.,  for  the  State. 

BAMBST,  7.  Thla  appeal  la  prosecuted 
from  a  coDTlctlon  had  in  the  criminal  lUa- 
trict  conrt  of  Galreafeon  oonntr  at  the  Uay 
term  of  thla  year,  wherdn  appellant  vas 
tonnd  gnUtr  of  aasanlt  with  Intent  to  mnx^ 
dor,  and  his  punishment  assessed  at  coaflne- 
moA  In  tike  poittantlary  for  a  peilod  of  two 
years. 

Appelant  la  an  adolt,  and  the  victim  of 
bla  aasanlt,  one  Jamea  T.  Brown,  was  a 
7onng  tN^  aboot  18  yeara  of  age.  We  gath- 
er from  the  evidence  that  a  funeral  procea- 
tf<m  was  at  the  date  of  the  assanlt  paaaUig 
along  the  pabllc  atreeta  In  OalTeatrai  under 
the  direction  of  the  Knlghta  of  Pythlaa  lodge, 
and  that  arodlant  ma  marshal  on  the  oc> 
casion.  The  young  boy  and  his  companira, 
Alf  Old  Scott,  testified  that  as  Brown  attempt- 
ed to  cross  the  street  there  waa  as  much 
qpace  between  the  front  carriage  and  the 
men  walking  aa  the  width  of  a  street,  and 


that  as  he  nndwtook  to  cross  through  the 
procession  some  one  said,  'There  goes  one 
of  them  now,  fet  him,"~and  that  thereupon 
appellant  turned  around,  stepped  back,  and 
stabbed  blm  with  his  sword,  knocking  him 
from  hla  bl(7cle;  tliat  he  crawled  out  to  <me 
side,  and  went  over  and  sat  on  the  edge  of 
ttia  cnzbtng.  when  a  man  ptdced  ap  his  bl- 
eyde  and  threw  It  towards  a  ditch;  that  be 
gave  appellant  no  canae  to  stab  him;  that 
when  the  procession  was  returning  he  came 
back  near  the  place  where  he  was  hurt  and 
tdsntlfled  arodlant  He  also  .teatiflea  that 
he  did  not  know  appellant,  and  had  never 
seen  him  tkeftne  the  day  In  question.  Ac- 
cording to  the  testimony  of  Dr.  Oammon, 
who  examined  young  Brown,  he  found  a 
small  puncture  wound  one-fourth  to  one-half 
of  an  Inch  deep  on  bis  left  thlngh  about  <me- 
half  inch  long;  that  this  wound  was  caused 
by  a  sharp  pointed  Instrument,  and  could 
not  have  been  don^  as  he  beUered*  1^  a  bl- 
cyde. 

Appellant  testlfled  In  lUs  own  behalf,  and 
produced  a  number  of  witnesses  whose  tes- 
timony was  to  the  effect.  In  substance,  that 
young  Brown,  aa  the  procession  was  paaaing 
by,  -waa  riding  on  hla  bicycle  at  a  rapid  rate 
coming  from  towards  the  north  and  almost 
Immediately  In  front  of  a  team  of  horses; 
that  the  driver  jerked  flie  horses  around  as 
quidc  aa  be  could,  and  tlu  young  boy  ran 
Into  appellant,  and  as  he  did  eo  fell  off  of 
his  wlMel,  craMed  out,  and  ran  off  on  the 
south  sld^  when  appellant  picked  up  the 
whe^  and  laid  It  to  one  side.  They  are  all 
positive  In  tlnir  statement  that  appellant 
did  not  m>pear  to  strike  the  little  boy  with 
his  sword.  Appellant  in  his  own  behalf  em- 
phasises and  enlarges  upon  this  statonent. 
and  dladaima  any  purpose  or  Intait  to  strike 
Brown  at  all,  or  that  he  did  strike  him.  His 
evidence  clearly  ralaes  the  issue  that  If  he 
strudc  Brown  with  his  aword,  he  did  not 
mean  to  do  It  Thb  court  submitted  the  Is- 
sue of  assault  with  intent  to  murder,  and 
also  Instructed  Uie  Jury  that  If  the  injury  to 
^own  was  Inflicted  by  appellant,  yet  If  it 
was  unintentionally  or  acQidmtally  so  In- 
flicted, or  if  tbey  had  a  reasonable  doubt  on 
this  Issue,  they  would  find  appellant  not 
guilty. 

Complaint  la  made  of  the  charge  of  the 
court,  In  tliat  it  did  not  submit  the  issue  of 
aggravated  assanlt  arising  under  the  eighth 
ground  of  article  610  of  the  Penal  Oode  of 
189B  to  the  effect  that  when  an  assanlt  Is 
committed  with  a  deadly  weapon  under  jdr- 
cumatances  not  amounting  to  intent  to  mur- 
d«r  or  maim,  the  offense  Is  an  aggravated 
assanlt  In  view  of  the  suddenness  of  the 
encounter,  the  utter  lack  of  motive,  and  the 
facts  rebutting  any  intention  on  the  part  of 
appellant  to  kill  this  young  boy,  it  seems 
dear  to  us  that  this  diarge  should  have  been 
given.   Again,  If  the  assault  was  purposely 
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made,  and  not  accidental^,  In  view  of  tbe 
tact  tliat  appellant  was  an  adult  male  and 
Brown  a  minor,  the  assault  would,  under 
that  clause  of  the  statute,  -be  agrravated. 
We  think,  therefore,  that  the  case  must  be 
reversed  for  the  failure  of  the  court  to  charge 
on  the  Issue  of  aggravated  assault. 

The  judgment  Is  reversed,  and  the  cause 
Is  remanded. 


ROBBINS  v.  STATE. 

(Court  of  Griminal  Appeals  of  Texas.   Oct.  12. 
19ia    Belieaiing  Deni^  Dec.  21,  IdlO.) 

1.  OteaasAL  I«a,w  ({  1088*)— Afpeai<— Bsview 
— Fazlubb  to  Instbuot. 

A  miBdemeanor  case  will  not  be  reversed 
for  failare  of  tbe  trial  court  to  charge  all  the 
law  applicable,  in  the  atMence  of  requests  for 
special  inBtructlonB  coverinif  the  point  and  Mils 
of  exception  to  the  refusal  to  give  each,  special 
Instructions. 

[£}d.  Note.— For  other  cases,  see  CMminal 
Law,  Cent.  Dig.  i  2646;   Dea  Dig.  {  1U3S.*] 

2.  DiSORDBBLT    HOUSS    (S    16*)  —  KEXPIRO 

Bawdt  HouaB—FsosBotmoN— Adxissibil- 

ITT  or  BVIOXNCB— DSOLABATIOnS  OK  THIBD 
PSBSONS. 

In  a  prosecution  for  beepiog  a  bawdy  bouse, 
the  character  of  the  occupancy  being  part  of 
the  crime.  It  is  admissible  to  prove  the  charac- 
ter of  tbe  occupancy  and  the  conduct  of  the 
parties  occupytng  the  house,  as  well  as  their 
cottversatioaa;  and  in  sach  a  prosecution  it  was 
proper  to  admit  testimony  of  a  witness  that  be 
went  to  tbe  place  In  aaestion  with  another  per- 
son late  at  night,  ana  that  there  was  a  boy  at 
the  foot  of  tbe  steps,  who  asked  witness  and 
the  other  person  if  they  wanted  some  girls,  and 
if  they  did  to  go  upstairs,  saying  that  there  were 
some  girls  up  there. 

[Bd.  Note.— For  odier  cases,  see  Disorderly 
House,  Cent  Dig.  K  21-25;  Dec.  Dig.  S  16.*] 

Appeal  from  Tarrant  County  Court;  John 
L.  Terrell,  Judge. 

Pauline  Robblns  was  convicted  of  keeping 
a  bawdy  house,  and  she  appeals.  Affirmed. 

McLean  &  Scott  and  Warren  W.  Moore, 
for  appellant  John  A.  Mobl^,  Asst  Atty. 
Gen.,  for  the  State. 

McOORD,  J.  This  Is  an  appeal  from  a  con* 
vlctlon  for  keeping  a  bawdy  house;  the  pun- 
ishment being  assessed  at  a  fine  of  ¥200  and 
20  days  In  jail. 

The  Information  was  filed  In  the  county 
court  of  Tarrant  county,  diarglng  the  ap- 
pellant with  running  a  house  k^t  fOr  pros* 
tltttticoi  and  where  prostitutes  were  permitted 
to  resort  and  reside  for  the  purpose  of  ply- 
ing their  vocatl(m,  alleging  the  offense  to 
have  occurred  on  the  31st  day  of  January, 
1010.  In  appelUnt's  motion  tor  new  trial 
she  complains  that  the  Information  cha^^ 
no  offense,  and,  second,  that  It  attempts  to 
charge  different  offoiaeB  In  the  same  count 
We  think  the  Information  la  sufficient  under 
the  lav  and  Is  not  subject  to  the  criticism 
of  (xransel. 


Complaint  Is  also  made  that  the  court 
erred  In  falling  to  define  what  a  prostitute 
Ist  and  what  la  meant  by  a  house  kopt  for 
prostitution.  No  special  diarges  were  re- 
quested bf  the  aEs>eIlant,  nor  are  Uirae  aiQ- 
ezceptlons  In  the  record  to  the  diarse  of  the 
court  This  court  will  not  reverse  a  misde- 
meanor case  because  of  the  failure  of  the  trial 
court' to  charge  all  tbe  law  applicable,  in  tbe 
absence  of  special  Inatructlona  covering  the 
point,  and  bills  of  exception  to  the  action 
of  the  court  In  omitting  to  give  audi  qiedal 
Instructions. 

We  find  In  tbe  record  a  bill  of  exception 
to  tbe  action  of  the  court  In  permitting  tbe 
state,  aver  tbe  objections  of  tbe  defendant, 
to  prove  by  the  witness  Waller  that  he,  in 
company  with  Capt  Blanton,  went  to  the 
defendant's  place  of  business  late  at  night; 
that  tliere  was  a  boy  at  tbe  foot  of  tbe  steps, 
who  asked  the  witness  and  Blanton  if  they 
wanted  some  glrla,  and  If  they  did  to  go  up- 
stairs. "He  said  that  there  were  some  «drls 
up  there."  This  testimony  was  objected  to 
because  It  was  hearsay,  was  the  statement 
of  a  third  party,  and  made  in  the  absence  of 
the  defendant  We  are  of  opinion  that  this 
testimony  was  adml88l4)le.  In  all  cases  of 
this  sort,  where  the  character  of  the  occu- 
pancy is  a  part  of  the  crime;  It  is  always 
admissible  to  prove  the  character  of  the  oc- 
cupancy, the  conduct  of  the  parties  occupy- 
ing the  house,  as  well  as  their  conversation!). 

We  therefore  are  of  opinion  that  the  ob- 
jection Is  without  merit;  and,  finding  no  er- 
ror In  the  record,  tbe  Judgment  la  In  all 
things  affirmed. 


Bz  parte  GBIFFIN. 
(Court  of  Criminal  .^^als  of  Texas,   Dec.  T, 

IlTTOXICATtna  lAQUOBS  (|  279*)— IKTOWCTIOS 

—Violation. 

Where  it  does  not  appear  that  a  person  was 
served  with  any  notice  of  an  Injunction  re- 
straining tbe  selling  or  keeping  for  sale  of 
intoxicants,  nor  that  he  was  connected  witb 
others  alleged  to  have  been  served  with  an  in* 
Junction  prohibiting  such  sale  or  keeping,  or 
was  in  their  employ,  or  sold  intoxicanta  in  the 
establishment  which  tbey  owned,  or  of  which 
they  bad  control,  such  person  was  not  sub^iect  to 
punishment  for  violation  of  such  injunction. 

[Eld.  Note.— For  otiier  cases,  see  Intoxicatin? 
Uquors,  Cent  Dig.  S  414;  Dec.  Dig.  f  2T9.*I 

Aiq^llcatlon  by  Earnest  Orlflln  tot  a  writ 
of  habeas  corpus.  Applicant  discharged. 

Odell  ft  Johnson,  for  applicant  John  A. 
Mobley,  Asst  Atty.  Gem.,  for  the  Statei 

DAVIDSON,  P.  J.  This  Is  an  original  writ 
of  habeas  corpus,  granted  by  Judge  McCOBIt 
and  made  returnable  before  the  court 

Anillcant  was  fined  for  contatnpt  b|y  Dis- 
trict Judge  Lockett  for  the  alleged  dlsobe- 
^ence  of  a  writ  of  Injunction.  There  was  a  * 
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petition  filed  by  tiie  county  attorney  of  Jobn- 
soQ  county,  alleging  tliat  local  opUon  was 
and  bad  been  in  force  in  that  county  since 
June.  1904;  that  on  the  llth  day  of  Decem- 
ber, 1909,  applicant  violated  the  provisiona 
of  the  local  optloa  law,  In  that  <m  or  about 
the  11th  of  July,  1910,  he  sold  a  anait  of 
whlaky  to  'W.  A.  Webb  at  the  Ganoll  drag 
store  and  place  of  hoaineaB;  that  said  quart 
of  wblriE?  and  Intoxlcatins  liquor  was  not 
Bold  <m  the  prescription  of  s  regular  practte- 
ing  physician;  and  that  uld  violation  at 
the  law  was  a  breach  and  Elation  of  the 
condltiona  and  prorlsions  of  the  local  option 
law  abore  moithmed.  His  prayer  was  that 
the  writ  of  injunction  abould  be  granted, 
conuoanding  and  restraining  applicant  fnoo 
Baling  or  permitting  to  be  si^  or  kept  for 
the  purpose  of  the  onlawfol  sale,  any  Intox- 
icating llqnon  at  said  idace  of  business,  etc: 
The  flat  of  the  Judge  on  the  petition  was  te 
the  effect  that  the  injunction  should  be  grant- 
ed. Service  was  ordered  of  the  writ,  and 
return  to  be  made  of  it  at  the  next  succeed- 
ing term  of  the  district  court  of  Johnson  conn- 
ty.  This  flat  was  dated  the  17th  of  December. 
It  will  be  seen  that  the  petition  is  somewhat 
confused  in  Its  statement  as  to  dates,  but 
the  record  falls  to  show  that  the  writ  was 
ever  served  upon  the  applicant 

There  is,  as  part  of  the  record  agreed  to 
by  counsel  and  Indorsed  by  the  district  Jndg^ 
a  writ  of  inJuD<^on  served  upon  Ward  Roper 
and  B.  B.  Boper,  commanding  them  and  their 
employes  not  to  sell  Intoxicants  in  vlolatiw 
of  the  local  option  law  in  their  place  of  busi- 
ness. It  also  appears,  as  a  part  of  the  case 
under  the  above  agreement,  that  J.  K.  Rus- 
sell, assistant  county  attorney,  being  sworn, 
stated  that  on  the  17th  of  December,  1909, 
a  writ  of  injunction  was  Issued,  directed  to 
R.  B.  Roper  and  Ward  Roper,  commanding 
them  to  refrain  from  selling  Intoxicating  liq- 
uors in  any  place  In  Johnson  county,  and 
more  particularly  in  their  drug  store  in  Cle- 
burne. This  affidavit  of  Mr.  Russell  states, 
further,  that  these  two  parties.  Ward  Roper 
and  R.  B.  Roper,  had  violated  the  injunction, 
and  request  was  made  for  attachment  against 
them  for  contempt  Judge  Lockett  there- 
upon ordered  the  writ  of  attachment  Issued, 
requiring  the  arrest  of  the  two  Ropers  and 
to  have  them  before  him  at  the  district  court 
room  in  the  city  of  Cleburne  on  the  20tb  day 
of  October,  1910,  at  10  o'clock  a.  m.  This 
order  was  filed  by  the  Judge  on  October  13th. 
Then  follows  the  Judgment  of  the  court  Im- 
posing the  punishment  The  record  further 
shows,  as  a  part  of  the  agreement  approved 
by  the  Judge  as  above  stated,  that  W.  A. 
Webb,  being  sworn,  testified  that  he  knew 
applicant,  and  bought  whisky  from  him  in 
tbe  city  of  Cleburne  during  the  month  of 
August,  1910,  on  the  southwest  comer  of  the 
B«iuare,  and  that  at  another  time.  In  June  or 


July,  1910,  he  purchased  whisky  from  appli- 
cant at  what  is  known  as  the  "American  Res- 
taurant^' in  the  dty  of  CUebume.  The  state 
closed  with  this  testimony,  and  the  applicant 
offered  no  evidence. 

Without  discussing  any  of  the  legal  ques- 
tl<m8  aiged  and  relied  up<m  1^  applicant, 
we  are  of  <9inlon  tbe  evidence  does  not  show 
that  he  violated  any  writ  of  Injunction,  and 
that  the  Judge  was  nnauthorlsed  to  impose 
the  punlahment  for  contempt  Tbe  record 
falls  to  show  he  was  serred  with  any  notice 
of  the  injunction,  and,  as  the  state  seems  to 
r^  npon  tbe  taijunctlon  served  upon  the 
Bopers,  there  la  nothing  to  show  that  this 
applicant  was  connected  with  the  Bopers, 
or  was  In  their  employ,  or  sold  whisky  In 
the  establliMunent  which  tbey  owned,  or  of 
whlcb  tb^  bad  oontroL  We  are  therefore 
of  opinion  tlie  state  has  flailed  to  show  that 
applicant  was  subject  to  punishment  under 
tbe  facts.  ■* 

Therefore  it  is  ordered  that  he  be  dlsdiarg- 
ed  from  custody. 


BIYlfiBS  V.  8TATBL 

(Court  of  Giimlnal  Appeals  of  Texa&   Dee.  7, 

©10.) 

1.  Obdcinal  Law  (t  1000*)— Appeal— Bui.- 
inOS  OK  Affucation  vob  Oontinuancb— 
Bnx  or  BzoEPnoiva. 

Refusal  of  a  continuance  cannot  be  review- 
ed. In  the  absence  of  UU  of  exceptjons. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2812;   Dec.  Dig.  |  1000.*] 

2.  OannNAL  Law  (S  1090*)— Appeaz^R^ji/> 

IROB  ON  AniCISSIOH  OV  EVXDINCB— BiLL  OP 

Exceptions. 

Rulings  OD  the  admission  of  evidence  can- 
not be  reviewed,  in  the  absence  <tf  bill  of  ex- 
ceptions. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2816;  Dec.  Dig.  i  1090.*] 

a  Cbiuinal  Law  (|  1000*)— Appkai.— Ri- 
uABKs  07  FaossoDXiNa  Atiobnbt  —  Rn- 

VIBW. 

Remarks  of  the  county  attorney,  stated  as 
grounds  of  a  motion  for  new  trial,  without  any 
verification  or  bills  of  exception,  cannot  be  con- 
sidered on  appeal. 

[E3d.  Note.— For  other  caaea,  see  Crintlna] 
Law,  CeoL  Dig.  |  2819;  Dec.  Dig.  |  1030.*] 

Appeal  from  District  Court,  McLennan 
County ;  Richard  I.  Munroe,  Judge. 

Ed  Rivers  was  convicted  of  burglary,  and 
he  appeala  Affirmed. 

John  A.  Mobl^,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSOX,  P.  J.  Appellant  was  convict- 
ed of  burglary;  bis  punishment  being  as- 
sessed at  12  years'  confinement  In  the  pen- 
itentiary. 

The  record  Is  before  us  without  bills  of 
exception  or  statement  of  facts.  The  motion 
for  new  trial  sets  up  error  on  the  part  of 
the  court  in  refusing  to  continue  the  ease. 
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This  matter  cannot  be  reviewed  in  the  alh 
aeace  of  bill  of  raceptlons. 

There  are  eereral  groanda  tn  the  motion 
for  new  trial  alleging  error  on  the  part  of 
the  court  In  regard  to  the  admission  of  evi- 
dence, Theee  matters  cannot  be  reviewed 
in  the  absence  of  bill  of  exceptions. 

The  twenty-second  and  twenty-third  grounds 
of  the  motion  for  new  trial  are  reserved  to 
remarks  of  the  county  attorney.  They  are 
simply  stated  as  gionnds  of  the  motion,  with- 
out any  TOriflcation  or  bills  of  exception,  and 
cannot  be  considered. 

The  judgment  is  affirmed. 


WHITE  T.  STATE. 

(Oonrt  of  Oriminal  Appeals  of  Texas.   Nov.  16, 
1910.    Rehearing  Denied  Dec.  21,  1810.) 

BmGIt&BT  (I  46*)— TbIAI/— InsTBUcnoNS— Ex- 
PLANATIOR  or  FOSSBSSION. 

Where  the  pTOsecution  in  a  trial  for  bar- 
glaij  offered  testimony  to  Identify  articles 
foand  in  the  poesesslon  of  accused  as  the  ones 
stolen,  and  the  accused  himself  and  by  his  wit- 
nesses testified  tiiat  he  had  pnrchased  the  ar- 
ticles before  the  date  of  the  barglaiy,  the  sub- 
mtssion  of  the  case  to  the  jury  without  a  chane 
as  to  the  rl^ts  of  the  accused  under  his  de- 
fense is  error. 

[Bd.  Note.— For  ottier  cases,  see  Buiglary, 
CeaL  Dig.  H  111-120;  Dec  Dig.  |  46.*r 

Appeal  from  Oriminal  District  Court.  Har^ 
rla  County;  O.  W.  Boblnson,  Judge. 

Will  White  was  convicted  of  burglary  In 
the  nl^ttlme,  and  he  appeals.  Reversed 
and  remanded. 

R,  H.  Holland  and  R.  L.  Neal,  for  appel- 
lant W.  O.  Love,  Dlst  Atty.,  and  John  A. 
Mobley,  Asst  Atty.  Qen.,  for  the  State. 

RABASEY,  J.  Appellant  was  charged,  by 
indictment  filed  In  the  criminal  district  court 
of  Harris  county  on  December  lOtb  of  last 
year,  wltb  burglary.  The  bouse  alleged  to 
have  been  burglarized  was  averred  to  belong 
to,  or  be  occupied  and  under  the  control  of, 
one  Ivan  Henry.  The  Indictment  contains 
two  counts;  one  chars^ng  in  effect  a  day- 
time burglary,  and  the  other  burglary  at 
night  The  convlctlfm  wis  under  flte  second 
count 

The  flacts  In  the  case  show  that  Ivan 
Henry  was  a  roomer  In  a  rooming  house 
situated  in  Houston,  which  room  was  occu- 
pied by  himself  and  a  man  named  Nevnnan, 
and  on  the  night  of  the  2lst  day  of  Septem- 
ber, 1900,  this  house  was  ent^ed  by  some 
one,  and,  among  other  things,  a  chain  and 
locket  or  charm  taken  therefrom.  These 
articles  which  were  found  In  possession  of 
appellant  some  few  weeks  after  the  burglary, 
were  produced  on  the  trial  and  Ideutlfled  by 
Henry.  His  means  of  identlflcatlon  were 
somewhat  shaken  on  cross-examination;  but 
it  may  be  sufflci^t  to  say  that  finally  his 


Idmtlflcatlon  was  to  himself  at  least  aatla- 
factory,  and  hla  statement  of  It  clear  and 
unquestioned.  App^nt  introdnced  a  nam- 
ber  of  witnesses  who  claim  to  have  aeoi 
him  In  possession  of  the  chaia  and  charm 
identified  by  Henry  as  having  been  takei 
from  tils  room,  and  which  had  been  produced 
on  the  trial  and  were  exhibited  to  these  wit- 
nesses, as  early  as  tn  June  or  Jnly,  1909. 
Their  Identlflcatlon  of  the  chain  and  charm 
produced  as  having  been  In  appellant's  pos- 
session in  June  or  July  before  was  also  pos- 
itive. This  same  claim  was  supported  by 
the  testimony  of  appellant  as  a  witness  on 
the  stand,  who  claimed  to  have  pnrchased 
the  chain  and  charm  some  months  before 
this. 

1.  Xow,  In  this  condltlm  of  the  case,  coun- 
sel  for  appellant  complain  of  the  failure  of 
the  court  to  give  a  distinct  afflnnative,  and 
snbstantlTe  charge  on  the  question  of  the 
purchase  of  said  chain  and  charm,  which  the 
prosecuting  witness  had  testified  had  be» 
stolen,  but  which,  according  to  the  evideiice 
adduced  on  behalf  of  appelant  he  had  pnr- 
chased and  in  the  posBesadon  of  wtilch  he 
had  been  at  least  since  the  19th  of  Jnn^ 
1900.  We  think  there  can  be  no  doubt  that 
the  court  erred  In  not  submitting  this  mat- 
ter to  the  jury.  It  constituted  appdlant's 
defense,  and  he  was  entitled  to  a  fair  and 
clear  submission  of  this  Issue  to  the  jury. 
It  has  been  held  that  where  one  claimed 
that  he  had  purchased  the  allied  atoien 
property  and  adduced  evidence  in  support  of 
such  purchase  an  opportune  charge  of  the 
court  with  regard  to  explanation  of  posses- 
sion of  recenUy  stolen  property,  which  ig- 
nores the  defense  of  purchase  relied  upon  by 
the  accused,  Is  Insufficient  Bond  t.  State, 
23  Tex.  App.  180.  4  8.  W.  580;  Shuler  v. 
fiUte,  23  Tex.  App.  182,  4  S.  W.  S8l:  Hays 
T.  State,  80  Tex.  App.  472,  17  S.  W.  1063. 
Almost  the  precise  question  here  considered 
was  decided  In  favor  of  appellant's  contri- 
tion In  the  case  of  Alvia  t.  State,  42  Tex. 
Gr.  R.  424,  €0  8.  W.  561,  where  It  was  held 
tliat  on  a  trial  for  burglary  In  enterlag 
an  empty  house  and  taking  several  doors 
and  windows  therefrom,  where  defendant 
testified  that  he  had  received  the  property 
from  a  contractor  lu  payment  for  work  done, 
and  showed  he  had  made  that  explanation 
when  the  stolen  property  was  found  In  his 
IKMsesslon,  It  was  held  that  the  failure  of 
the  court  not  to  ctiarge  that  if  def^dant  did 
so  purchase  the  property,  or  If  the  jury  had 
a  reasonable  doubt  of  that  fact  they  should 
acquit  was  error. 

2.  There  are  a  number  of  other  questions 
presented;  but  they  are  not  authenticated  tn 
such  manner  as  to  be  a  fair  subject  of  re* 
view  In  this  court  It  Is  to  be  noted,  how- 
ever, that  while  the  record  shows  that  ap- 
pellant was  a  very  bad  man.  Iiad  been  in 
the  reformatory  once,  and  In  the  penitentiary 
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■ereral  Umes,  the  evidence  against  blm  Is 
Tery  sU^^t  and  fragmentary.  There  la  no 
Bhowliuc  as  a  matter  of  fact,  st  the  time  of 
tbe  conmilsslon  of  the  offlense  he  lived  In  Har- 
ris coonty,  or  In  fact  was  in  the  ooonty  or 
had  been  In  the  county  tor  some  time  aftw 
the  bnrglary,  until  his  arrest  several  weeks 
after  same  had  been  committed,  yfbm  the 
chain  and  charm  were  fonnd  In  his  posses- 
slon.  Considering  the  natnre  of  the  prop- 
erty, die  length  of  time  since  it  had  been 
taken,  and  all  the  facts.  It  must  seem'  clear 
that  a  conviction  ong^t  not  to  be  sustained 
<m  snch  evidence,  If  any  Issne  arising  in  the 
testimony,  however  slight,  was  not  fully  and 
£airly  submitted. 

For  tbe  error  pointed  oat,  tiie  judgmoit 
Is  rervflrsed,  and  the  cause  Is  remanded. 


McOINSBT  V.  STATE. 
<Court  of  Criminal  A^^^  ^  Texas.   Dec  7, 

iHDICniINT  AND  XNTOBHATIOII  (|  87*)— SlTT- 
nCIBKOT   OF  AOOUSATION  —  TlilX   OT  OF- 

nitsE. 

An  Indictment  for  lobbeir,  diarging  the  of- 
fense to  have  been  commltt«a  on  Febmarv  29, 
1910.  an  impossible  date,  makes  no  sufficient 
averment  as  to  ttia%  and  Is  tiierefOre  fatally 
deftetlve. 

[Ed.  Note.— Tor  oflwr  cases,  see  Indictment 
and  InformatkMi,  Oent.  IMg.  H  SMf^SS;  Dee. 
IMg.  1 87.*] 

Appeal  from  District  Court,  -  Mcr<mnan 
County;  Bicfaard  I.  Mnnroe,  Judge. 

Curtis  M cOlns^  was  convicted  of  robbery, 
and  he  appeals.  Reversed,  and  proaecution 
dismissed.  * 

J.  K.  Webb,  for  appellant.  John  A.  Mob- 
ley,  Asst  Atty.  Got,  for  the  Stata 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  robbery,  and  given  41  years  In  the 
penitentiary. 

Appellant  raises  a  aaestion  that  necessi- 
tates the  rewsal  and  dismissal  of  the  pros- 
ecution. The  indictment  alleges  the  offense 
to  hare  been  committed  on  the  29th  day  of 
February,  1910.  This  Is  an  Impossible  date, 
and  Is  not,  therefore,  a  snffldrat  allegation 
of  time.  The  statute  requires  that  there 
shall  be  some  particular  date  mentioned.  In 
the  case  of  Stephens  v.  State.  51  Tex.  Cr.  R. 
•406,  103  S.  W.  904,  this  precise  question  came 
before  us,  and  it  was  h^d  that  the  Indict- 
ment was  not  Buffldent  The  Indictment  In 
the  Stephens  Case  charged  the  offense  to 
have  been  committed  on  June  81,  1906.  The 
Indictment  was  held  insufficient  The  au< 
thorlties  are  collated  in  the  Stephens  Case. 
In  tbe  Barnes  Cas^  42  Tex.  Cr.  R.  297.  69 
8.  W.  882,  96  Am.  St  Rep.  801,  tbe  Indictment 
charged  that  the  offense  was  committed  on 


or  about  the  —  day  of  — ,  A.  D.  1000.  That 
was  held  fatally  defective. 

The  Ju^^ent  Is  reversed,  and  the  prose* 
cuUon  oidared  dismissed. 


NOBLES  V.  STATBL 

(Court  ni  Oilmlnal  Appeals  of  Texas.   Dea  7, 

1910.) 

Appeal  from  District  Court,  McLennan  Coun- 
ty:  RlchaTd  I.  Monroe,  Jodke. 

Calleo  Nobles  was  convicted  of  robbery,  and 
be  appeals.  Beversed.  and  prosecution  dls- 
misseo. 

Jobn  A.  MoU^,  Asst  Atty.  Oen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  robbery,  and  given  40  years  in  the  penlten- 
tia^. 

Tbe  indictment  charges  appellant  did  on  tbe 
29th  day  of  Febmaiy,  191<K  commit  tbe  offense 
of  robbery  as  set  oat  in  ue  bidictment  Mo- 
tion Is  made  to  qaasb,  on  the  ground  that  the 
indictment  sets  oat  an  Impossible  date,  does 
not  comply  with  tbe  law  in  regard  to  charging 
tiie  date  of  tbe  offense,  etc.  This  motion  is 
well  taken,  and  should  have  been  sustained. 
The  precise  qaestloD  was  decided  In  tbe  case  of 
Stephens  v.  State,  SI  Tex.  Cr.  R.  407,  108  S. 
W.  904.  In  that  case  the  Indictment  charged 
that  the  offense  was  committed  on  tbe  Slst 
day  of  June,  an  Impossible  date.  Hie  indict- 
ment was  held  vldoos.  TbU  Is  a  companion 
case  to  McOlnsey  v.  State  (this  day  decided) 
snpra.  The  same  gaestion  arose  In  that  case, 
and  tbe  authorities  are  dted. 

Because  the  Indictment  is  Invalid,  the  judg- 
ment is  reversed,  and  tbe  proBecotlon  is  ordered 


DANIEL  T.  BTATa 
<Court  (tf  Criminal  -^^^^  ^  Texas.   Dec  7. 

1.  Lucent  ^  65*)— Evtoknok— Sitetioiknot. 

Erldmce  held  not  to  support  a  conviction 
of  cattle  theft 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  162,  164-169;  Dec  Dig.  |  65.*] 

2.  LA.BOENT  (I  64*)— Evidence— BscENT  Pos- 
session— BUBDEN  OF  PBOOF. 

Where  the  stste  on  a  trial  for  larceny  re- 
lies on  recent  possession  by  accused,  who  makes 
a  reasonable  explanation  of  bis  possession,  the 
evidence  does  not  Justify  a  conviction,  but  tbe 
state  must  prove  tne  faul^  of  tbe  explanation, 
and  accnsed^need  not  sostam  tbe  explanatlm  by 
evidence. 

[Ed.  Note.— 'For  other  cases,  see  Larceny, 
Oent  Dig.  IS  170^178;  Dec  Dig.  i  64.*] 

a.  CaiinNAL  Law  {%  308*)— PBESuvpnotr  of 

INNOGENCB— BUSDEN  OF  PBOOF. 

The  law  presumes  that  accused  is  Inno- 
cent, and  the  state,  to  justify  s  conviction, 
must  overcome  the  presmnptlon  to  tbe  exclusion 
of  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  731 ;  Dec.  Dig.  |  SOS.*] 

4.  Labobnt  (I  64*)— GBnaNAL  Law  (|  666*)— 
Evidence— BuBDEN  of  Pboof. 

Where  tbe  state  on  a  trial  for  larceny  prov- 
ed declarations  of  accused,  explaining  his  recent 
possession  of  stolen  property,  It  wss  bound  by 
the  declaratioiu  unless  it  disproved  them,  and 
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accnsed  need  not  fnrnfih  0117  other  proof  of  hta 

itmocence. 

[Ed.  Note. — ^For  other  cases,  see  Larceny,  Dec. 
Dfg.  8  64;*  Criminal  Law,  fcent  Dig.  fi  1258; 
Dec  big.  B  556i*] 

Appeal  from  District  Court,  Archer  Coun- 
ty; A.  H.  Carrigan,  Judge. 

G.  E.  Daniel  waa  convicted  of  cattle  theft, 
and  he  appeals.   Reversed  and  remanded. 

Montgomery  &  Britain  and  Ll  H.  Mathla; 
for  appellant.  John  A.  Moblejr,  Asat  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conrlction  was 
for  cattle  theft  tmder  sabstantlaliy  the  fol- 
lowing statement  of  facts:  Appellant  and 
Qckert  owned  a  meat  marliet  in  the  <Aty  of 
Wichita  Falls.  Appellant  made  a  trip  to 
Dundee  in  Ardier  county  and  hoaght  a  lot 
of  cattle  to  he  disposed  of  through  their 
market  to  the  customers  of  Umaelf  and  Bck- 
ert  Beturnlng  from  Dundee,  i4K>^iit  reach- 
ed the  little  railroad  station  of  Holliday 
and  Btonwd  for  the  night,  poonlng  his  ca^ 
tie  and  feeding  them.  He  was  about  the 
town  and  seen  about  the  hoteH  and  around 
the  pen  where  his  cattle  were.  The  next 
morning  he  drove  the  cattle  to  the  town  of 
Wl<Alta  Falls,  a  distance  of  14  miles.  The 
owner  of  the  alleged  stolen  animal,  W.  H. 
Taylor,  testified  he  owned  the  animal  men- 
tioned in  the  Ibdlctment,  and  that  it  had 
bem  raised  in  the  little  town  of  Hblliday, 
a  place  of  some  ISO  or  200  pec^le.  Some 
days  after  ai^Uant  left  Holllday  with  his 
cattle,  Taylor  missed  his  animal.  Falling 
to  find  it  he  went  to  Wichita  Falls,  and  via* 
Ited  a  bouse  that  purchases  hides,  but  fail- 
ed to  discover  any  evidence.  He  then  went 
to  the  place  where  appellant  and  Eckert 
kept  their  cattle  tm  slaughter,  about  a  mile 
or  such  matter  from  town,  and  found  his  ani- 
mal. He  was  accompanied  by  Jot  Smith,  a 
deputy  tariff,  whom'he  bod  met  on  the  train 
en  route  to  Wichita  Falls.  Immediately  upon 
discovering  the  animal,  be  went  to  the  Jus- 
tice of  the  peace,  and  made  complaint  against 
appdlan^  charging  him  with  tbeft  of  the 
aniroal-  TOe  following  day  tie  met  appel- 
lant <m  the  street,  and  the  matter  came  up 
for  discussion,  in  which  conversation  appel* 
lant  informed  Taylor  that  he  bad  bought  the 
animal,  and  had  taken  a  bill  of  sale  in  the 
form  of  a  receli>t  from  a  man  named  Fdd* 
paying  for  the  animal  tJie  sum  of  928.  He 
also  stated  that  be  borrowed  the  money  used 
in  paying  for  the  animals  from  bis  brother- 
in-law  Dysett  He  did  not  liave  the  receipt 
or  bin  of  sale  with  him  at  the  time,  but 
stated  tliat  he  had  It  at  his  residence.  Ap- 
pellant  stated  that  when  be  went  to  his  house 
he  would  brlAg  the  paper  with  htm.  The 
evidence  is  in  some  doubt  as  to  whether  ap- 
pellant wait  home  at  the  time  or  going  borne 
foigot  to  bring  it  or  failed  to  find  it  The 
evidence  along  this  line  is  somewhat  confus- 


ed. When  arrested,  he  gave  bond  to  appear 
before  the  Justice  of  the  peace  at  an  exam- 
ining trial.  At  tbe  examining  trio!  he  turn- 
ed over  die  receipt  or  bill  of  sale  to  tbe  dis- 
trict attorney,  who  thoeafter  k^  it.  Ap- 
pellant did  not  liave  the  bill  of  sale  after- 
wards ft  seems  from  the  record,  and  so  far 
as  the  statemwt  of  focts  shoira  the  district 
attorney  still  has  it  Mr.  Taylor,  tbe  allied 
owner,  testified  that  be  examined  tbe  books 
of  Eckert  and  appellant,  and  found  a  date 
correqwnding  with  appellant's  readiing  Wi- 
chita Falls,  showii^  fflitry  of  the  purchase 
of  the  animal,  and  the  price  paid  for  it,  and 
Immediately  below  this  ontry  was  another 
showing  appellant  bought  some  ^cgs  and  but- 
ter, for  which  tbe  entry  showed  9&25  was 
paid.  Other  entries  fallowed  these  two. 
These  entries  seemed  to  have  been  made  tbe 
same  day  that  appellant  rea<fted  Wldiita 
Falls  vrith  the  cattle.  It  Is  also  shown  that 
appellant  gave  lnBtmcti<Hi8  that  the  animal 
should  not  be  killed  until  after  the  other  an- 
imals were  l)Utchered.  The  animal  was  miss-* 
ed  on  Friday,  and  on  the  following  Satur- 
day week  Taylor  found  it  In  the  inclosure 
as  before  stated.  There  was  no  mutilation 
of  the  marks  on  the  animal  in  any  way,  no 
dl8flgttriii«  of  brands,  and  nothing  to  indi- 
cate the  secreting  of  tbe  inroperty  or  hiding 
it  The  order  from  appellant  deferring  bntch- 
OTlng  the  steer  seum*  to  have  been  given 
for  tiie  reastm  that  It  was  not  in  as  good 
condition  fbr  the  mariiet  as  the  otbos,  and 
he  dec4red  to  feed  it  as  Umg  as  possible  in 
order  to  improve  It  for  butchering  purposes. 
Mr.  Taylor  testified  tiiat  he  liod  never  heard 
of  a  man  named  Feld  in  or  about  the  little 
town  of  HoUiday.'and  it  there  was  any  such 
man  in  that  neighborhood  he  tiad  nev^r 
heard  of  it  and -that  he  had  made  some  in- 
quiry. This  is  iwactlcally  the  states  case. 
The  defendant  ofFered  no  evidence.  Hiere 
are  some  qnestions  arising  on  the  record 
which  we  will  not  discuss. 

It  la  urg»tly  insisted  that  this  evidence 
is  not  Bufilclent  to  Justly  appellant's  omvlc- 
tlon.  Inasmuch  as  his  account  of  his  posses- 
sion was  not  shown  to  be  falsa  We  are  of 
opinion  that  this  contention  la  correct  Ap- 
pellants explanation  of  It  was,  we  think, 
reasonable.  His  manner  of  handling  the 
anlnml,  his  driving  it  in  the  broad  dayll^t 
from  HoUiday  to  Wichita'  Falls,  and  putting 
it  in  Ihe  pasture  wh^  it  was,  his  state- 
ments that  he  borrowed  the  money,  from  his 
brother-in-law  with  which  to  purdmse  it 
want  of  disfiguration  of  the  animal,  want 
of  concealment  or  any  evidence  of  hldinjc. 
the  entries  on  his  books,  in  our  Judgment 
show  that  his  explanation  was  reasonable 
and  called  toot  a  disprqval  bj  the  stste  In 
order  to  ask  for  a  conviction.  Loving  r. 
State.  18  Tex.  App.  459;  Holley  v.  State,  21 
Tex.  App.  156,  17  S.  W.  150;  Gudd  v.  State. 
25  Tex.  App.  668,  8  S.  W.  814;  Porter  v.  State. 
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45  Tet  Cr.  R.  68,  73  S.  W.  1053;  Brothers  t. 
State,  22  Tex.  App.  468.  8  S.  W.  737;  CHark 
V.  States  22  Tex.  App.  603,  3  S.  W.  744.  Them 
are  enough  cases  to  show  the  correctness  of 
the  position  above  stated.  Judge  Hurt  per- 
tinently states  the  matter  In  Loving  v.  State, 
supra,  as  follows:  "The  state's  case  Is.  there- 
fore^ simplj  one  of  recent  possession  with 
reasonable  explanation,  with  no  proof  by 
the  state  of  the  falsltr  of  the  explanation. 
1Mb  being  the  case,  the  evldrace  Is  not  suf- 
fldent  to  convict,  and  hence  the  verdict  of 
the  ]nry  was  not  supported  by  the  evidence." 
Judge  Hurt  further  adds  this  expression  In 
the  opinion:  "The  explanation  being  reason- 
able, the  state  must  prove  It  to  be  false." 
This  we  understand  to  be  the  rule  wherever 
recent  possession  is  relied  upon  and  reason- 
able explanation  has  been  made.  If  the 
state  does  not  prove  It  false,  the  accused 
must  go  S'Cqnlt  The  theory  of  the  state 
seems  to  have  been  that  appellant  should  sos- 
tain  all  of  his  statements  by  evidence,  and 
the  district  attorney  commented  upon  the 
fact  that  appellant  did  not  undertake  to 
prove  his  Innocence  by  introducing  his  broth- 
er-in-law Dysett  from  whom  be  stated  he  bor- 
rowed the  money  with  which  to  pay  for  the 
animal.  There  was  a  question  raised  In  the 
record  as  to  this  argument  that  it  was  un- 
fair and  Illegitimate.  Without  going  Into  a 
discussion  of  that  phase  of  the  matter,  the 
state  was  in  error  In  this  position.  The  ac- 
cused does  not  have  to  prove  his  Innocence. 
The  law  presumes  that  and  the  state  must 
overcome  that  presumption  to  the  exclusion 
of  the  reasonable  doubt.  If  the  state  desir- 
ed to  disprove  the  statement  of  appellant, 
It  should  have  done  so.  Appellant  was  not 
called  upon  to  place  witnesses  upon  the 
stand  unless  he  desired,  and  was  not  requir- 
ed to  do  so  to  prove  his  Innocenca  The  state 
having  introduced  those  declarations  and 
statements,  tbey  were  bound  by  same  unless 
they  were  disproved. 

Believing  that  the  evidence  Is  Insufficient 
to  warrant  this  conviction  under  this  rec- 
ord, the  Judgment  is  reversed,  and  the  cause 
la  remanded. 


OARI/rON  V.  STATE. 

(Oouit  of  Crimina]  Appeals  of  Texas.   Nov.  16, 
1910.    Rehearing  Denied  Dec.  21,  1810.) 

1.  POBOEBT  (S  28*)— SUPFIOIBI^DT  OF  INDICT- 
MEHT— DESCBIPTION  OF  iNSTBUMEPrr. 

If  the  grand  Jury,  in  ending  an  Indictment 
for  forgery,  could,  by  the  use  of  process  in  sum- 
moning witnesses  they  knew  of,  have  ascer- 
tained and  charged  in  the  indictment  a  substan- 
tial copy  of  the  note  alleged  to  have  been  forged, 
and  they  tieard  no  witnesses,  but  set  out  the 
substance  of  the  note  in  the  indictment,  such 
conduct  was  nouod  for  reversal  where  upon 
the  trial  a  variance  was  proved  between  the 
note  alleged  to  have  been  forged  and  the  note 
charged  as  to  the  amount  thereof,  the  place  of 


payntntr  and  a  pxovlsI<m  as  to  Its  being  secored 
by  pledge  of  sureties. 

[Bd.  Note.— E\ir  other  cases,  see  Forgery, 
Dec.  Pig.  I  2a*] 

2.  FoBQEBT  (S  48^  —  Pbosbcutiow— Instbdc- 

TION. 

In  a  prosecutioa  for  forgery  in  the  signing 
of  the  name  of  another  to  a  note  as  surety, 
where  accused  claimed  that  he  signed  such  per- 
son's name  relying  upon  the  fact  of  their  long- 
standing friendship,  and  thinking  that  it  would 
make  no  difference  with  such  person,  and  it 
appeared  that  accused  in  fact  had  do  authority 
to  sign  such  name,  and  that  he  fled  the  countir, 
being  captured  in  another  state  and  brought 
back  for  trial,  failure  to  charge  that,  if  he  did 
not  intend  to  defraud  the  person  whose  name 
he  signed,  he  should  be  acquitted,  was  not  er- 
ror. 

[Bd.  Note.--Por  other  cases,  see  Forgeiy, 

Appeal  fAHD  District  Court,  Hamilton 
Gonnty ;  J.  H.  Arnold,  Judge. 

Earner  Carlton  was  convicted  of  forgery, 
and  he  appeals.  Revived  and  remanded. 

Goodson  &  Goodson,  for  appellant  J.  H. 
McMillan,  Dlst  Atty.,  and  John  A.  Mobley, 
Aast  Atty.  Geo.,  t<a  the  Stateu 

DAVIDSON,  P.  J.  The  charging  part  of 
the  indictment  is  as  follows:  "Elmer  Carl- 
ton *  •  •  did  then  and  there  unlawfully, 
without  lawful  authority  and  with  Intent  to 
Injure  and  defraud,  willfully  and  fraudulent- 
ly make  a  false  instrument  in  writing,  which 
instrument  cannot  be  set  out  herein  accord- 
ing to  its  tenor  for  the  reason  that  It  Is  lost 
or  destroyed  or  In  the  possession  of  the  de- 
fendant, and  which  said  Instrument  In  writ- 
ing was  then  and  there  in  sut>8tance  as  fol- 
lows: '9500.00.  Oarlton,  Texas,  Sept  24th, 
1907.  Thirty  days  after  date  without  grace 
for  value  received  we  promise  to  pay  to  the 
Perry  Baker  Hardware  Company,  or  order 
at  Carlton,  Texas,  the  sum  of  five  hundred 
dollars  with  interest  at  the  rate  of  ten  per 
cent,  per  annum,  and  ten  per  cent  additional 
on  amount  of  principal  and  Interest  unpaid 
if  placed  in  the  hands  of  an  attorney  for  col- 
lection or  if  suit  is  brought  on  same.  Elmer 
Oariton.  S.  L.  Carlton,  J.  A.  Sheets,  S.  J. 
Kerley.*  A  better  description  of  said  Instru- 
ment cannot  be  given  for  the  reasons  above 
stated,  and  the  defendant  Is  hereby  notltied 
to  produce  said  Instrument  In  writing  on  the 
trial  of  this  cause,  otherwise  secondary  evi- 
dence of  its  contents  will  be  introduced  by 
the  state,  against  the  peace  and  dignity  of 
the  state." 

The  note  as  given  was  for  $304.15,  which 
reads  as  follows;  "J504.15.  Carltop,  Texns, 
Sept  24th,  1907.  Thirty  days  after  date 
without  grace  for  value  received  we  promise 
to  pay  to  the  order  of  the  Perry  Baker  Hard- 
ware Company  at  Carlton  State  Bank,  Carl- 
ton, Texas,  Ave  hundred  four  and  15/100 
dollars  with  interest  at  the  rate  of  ten  per 
cent  per  annum  from  maturity  until  paid, 
and  ten  per  cent  additional  on  amount  of 
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principal  and  Interest  nnpald  for  attorney 
fees  If  placed  In  the  bands  of  an  attorney 
for  collection  or  If  salt  Is  bronght  on  same. 
This  note  Is  secured  by  pledge  of  sureties  men- 
tioned on  the  reverse  side  hereof  and  in  case 
of  nonpayment  when  due  the  holder  Is  hereby 
authorized  to  sell  the  said  secnrltlefi  at  pub- 
lic or  private  sale,  without  recourse  or  legal 
proceedings,  and  to  make  any  transfers  that 
may  be  required  applying  the  proceeds  of 
sale  towards  the  payment  of  this  note^  and 
any  other  Indebtedness  due  said  holder." 

It  la  urged  here,  as  It  was  In  the  court  be- 
low, that  there  Is  a  variance  between  the 
note  given  and  that  declared  upon:  First. 
In  the  amount,  one  being  $500  and  the  oth^ 
being  $501.15;  second,  that  the  note  declar- 
ed upon  was  payable  at  Carlton,  Tex.,  where- 
as the  note  executed  and  shown  by  the  evi- 
dence was  payable  at  Oarlton  State  Bank, 
Oarlton,  Tex. ;  and,  third,  the  note  declared 
upon  did  not  Include  the  clause  set  out  In 
the  note  actually  glvoi  with  reference  to  Its 
b^g  secured  by  pledge  of  sureties.  In  view 
of  tiie  fact  that  this  case  will  be  reversed 
upon  another  ground,  we  have  deemed  it  un- 
necessary to  discuss  the  question  of  variance, 
as  it  may  not,  and  doubtless  will  not,  occur 
upon  another  trial. 

2.  The  indlcQuKit  allies  that  a  better  de- 
scription of  the  note  could  not  be  given ;  that 
it  was  lost,  destroyed,  or  In  the  hands  of  ap> 
pellant.  The  evidence  discloses  that  the  in- 
dictment was  found  without  the  evldoice  of 
the  witnesses  who  were  aware  of  and  knew  the 
facts  in  regard  to  the  execution  of  the  note 
and  its  contents.  It  was  executed  on  one  of 
two  forma  of  notes  prepared  by  and  nsed  at 
the  Carlton  State  Bank.  One  form  of  note 
prepared  In  blank  had  printed  In  form  pay- 
able to  the  bank ;  whereas,  the  other  left  the 
name  of  the  payee  blank.  The  note  executed 
by  appellant  was  upon  one  of  the  latter  class 
of  notes.  The  payee's  name  was  inserted 
In  this  blank.  These  forms  of  notes  were 
printed.  The  grand  Jury  had  none  of  the 
witnesses,  bank  officers,  or  parties  familiar 
with  these  matters  before  them.  These  wit- 
nesses were  Introduced  npon  the  trial,  and 
said  they  would  have  testifled  had  they  been 
called  upon,  that  they  lived  In  the  county; 
that  no  process  was  served  upon  them ;  and, 
further,  that  they  were  not  before  the  grand 
Jury.  One  or  two  of  the  grand  Jurors  testi- 
fled to  the  fact  that  they  did  not  send  for 
the  witnesses,  and  found  the  bill  without 
their  presence.  So  It  may  be  stated  that 
with  the  slightest  diligence  the  grand  Jury 
could  have  ascertained  definitely  the  exact 
wording  of  the  note,  and  that  the  indictment 
could  have  shown  the  tenor  of  the  note,  In- 
stead of  Its  substance.  To  bring  this  matter 
before  the  Jury,  appellant  asked  a  special 
chai^,  which  was  refused,  to  the  effect  that 
If  they  should  find  from  the  evidence  that  the 
grand  Jury  from  the  data.  Information, 
knowledge,  and  means  that  were  at  hand 
and  sabject  to  th^  control  and  trom  the 


process  of  the  court  In  summoning  witnesses 
they  knew  and  could  have  ascertained  by  the 
use  of  sudi  diligence  as  required  by  law 
for  them  to  exercise^  and  could  have  found, 
ascertained,  and  charged  In  the  Indictmoit  a 
substantial  copy  of  the  note  alleged  to  have 
been  forged,  and  could  have  given  a  fall,  bet- 
ter, and  complete  description  of  the  same, 
then  the  description  as  given  In  the  bill  of 
indictment  will  b^  regarded  by  the  Jury  as 
Insufficient,  and  the  same  will  tho^y  create 
a  variance  between  the  allegations  In  the  in- 
dictment and  the  evidrace  offered,  and,  if 
they  should  so  find,  appellant  should  be  ac- 
quitted. This  charge  should  have  beoi  givoL 
If  the  grand  Jury,  by  using  such  diligence  as 
the  law  required  of  them,  could  have  as- 
certalned  the  status  of  this  note,  and  its 
wording  and  substance,  or  its  tenor  either, 
then  the  law  required  that  they  should  do 
so,  and  their  failure  to  do  so  will  constitute 
error  upon  the  trial  If  a  variance  is  shown. 
Jorasco  t.  State,  6  Tex.  App.  238 ;  Brewer  v. 
States  18  Tex.  App.  458;  Jorasco  t.  State, 
8  Tex.  App.  541;  Wllllams(m  v.  State,  13 
Tex.  App.  519;  Atkinson  v.  Stat^  19  Tex. 
App.  466;  Boren  v.  State,  23  Tex.  App.  33, 
4  S.  W.  463 :  Lai^ham  v.  State,  26  Tex.  A^ 
539,  10  S.  W.  113;  Eimbrough  v.  SUte.  28 
Tex.  App.  369,  13  S.  W.  218.  These  cases 
are  snffident  to  show  the  well-settled  rule 
in  Taas  in  regard  to  this  question. 

That  the  grand  Jury  could  have  ascertain- 
ed these  facts  is  manifest  by  the  testimony 
of  quite  a  number  of  witnesses,  and  the  fail- 
ure to  do  so  Is  fnUy  sustained  by  the  record. 
The  grand  Jurors  thonselves  gave  evld^ce 
to  the  effect  that  they  did  not  issne  process 
for  any  of  the  witnesses,  and  did  not  in  fact 
attempt  to  secure  their  attendance.  The  dis- 
trict attorney  also  testifled  that,  when  the 
bill  was  fotmd  against  appellant,  there  were 
no  witness^  before  the  grand  Jury  In  regard 
to  the  case ;  that  be  was  sure  there  were  no 
witnesses  before  the  grand  Jury  to  inquire 
Into  a  description  of  the  note;  that  at  the 
time  the  bill  was  found  Waddlll.  Kerley,  and 
Hartgraves  were  all  well  known  to  him. 
These  were  witnesses  by  whom  the  form  of 
the  note  could  have  be^  ascertained.  It  is 
also  admitted  in  the  record  that  if  R.  A. 
Cox,  foreman  of  the  grand  Jury  that  found 
the  bill,  was  present,  he  would  testi^  that 
there  were  no  witnesses  4>efore  the  grand 
Jury  that  found  this  bill.  It  Is  also  abown 
by  the  evidence  that  these  witnesses  were 
easily  acceslble,  living  in  the  county,  some 
of  whom  were  bank  officers  and  would  hare 
testifled  to  the  contents  of  the  note,  and  they 
would  have  shown  that  the  blank  form  of 
notes  were  only  to  be  filled  in  by  the  name 
of  the  payee  and  the  amount  for  which  the 
note  was  executed,  and.  of  course,  the  names 
of  those  who  signed  the  note  as  principal 
and  sureties.  The  witness  Finley,  for  In- 
stance, testifled  that  at  the  time  It  la  allied 
that  Elmer  Carlton  forged  the  name  to  the 
note  he  was  an  officer  of  tbe  Carlton  Stat* 
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Bank.  He  fartber  states:  "I  have  heard  yon 
describe  tbew  two  kind  of  notes,  and  they 
are  the  only  two  kinds  of  notes  that  the 
Carlton  State  Bank  had;  that  Is,  one  with 
a  blank  space  left  for  the  enstomer's  name 
to  "be  written  as  the  payee  and  the  other 
with  the  bank's  name  printed  as  the  payee. 
Beside  that  difference,  the  two  notes  were 
exactly  alike  in  all  respects.  The  notes  were 
exactly  alike  except  the  written  part"  Un- 
der the  authorities  above  cited  It  Is  very 
clear  that  this  Judgment  mast  be  reversed. 

3.  Appellant  reqaested  special  instructions 
to  the  effect  that  if  he  did  not  intend  to  de- 
fraud one  of  the  snretles,  whose  name  was 
signed  to  the  note,  the  Jnry  tdionld  acquit 
It  appears  from  the  record  that  the  name 
of  "Kerley"  was  signed  to  the  note  witb- 
ont  anfhorlty  as  surety.  Tbe  note  was  made 
payable  80  di^  after  data  Keri^  was 
not  aware  of  the  &et  that  his  name  had 
been  signed  to  the  note  until  about  the  ex- 
piration of  tbe  80  days,  at  lost  aftw  that 
time.  After  ascertaining  this  fact,  he  met 
appellant  and  called  Ua  attmtlon  to  the  fact, 
and  requested  him  to  stralgSUeoi  the  matter 
up.  Appellant  stated  that  he  had  signed 
Kerley's  name,  but  tbooght  that  It  would 
make  no  dtfferaice  witb  him,  and  that  it 
would  be  all  right  It  seesra  that  the  parties 
bad  been  frlmdly,  and  that  Kerl^  had 
known  appellant  all  his  life,  and  tbe  rela- 
tions had  been  of  qnito  a  frtmdly  nature. 
So  there  was  no  question  of  the  fact  that 
aiK>el]ant  did  not  have  authority  to  sign  Ket- 
ley'm  name,  and  relied  upon  tbe  fact  of  thdr 
long  ateiidlng  frlmdshlp  as  a  reason  for 
signing  Kerley's  name.  Appellant  made  a 
remark  to  the  effect  that  be  supposed  be 
woDid  go  to  the  penitentiary,  and  it  Is  in  evi- 
dence that  he  fled  the  coanti7,  and  was  cap- 
tured In  Arkansas  and  brought  back.  Ap- 
pellant's contention  Is  under  this  state  of 
facts  that  the  ]ory  should  have  been  Instruct- 
ed tbat  If  appellant  did  not  intend  to  de- 
fraud Eerley,  the  jury  should  acquit  him, 
and  It  may  be  stated  In  this  connection  that 
the  whole  case  of  forgery  seems  to  rest  upon 
the  question  of  the  signature  of  Eerley,  and 
not  the  others.  We  are  of  opinion  tbat  thla 
proposition  la'  not  sustained  by  the  law.  Mc- 
Cay  V.  State,  32  Tex.  Cr.  R.  233,  22  S.  W. 
974,  Is  relied  upon  to  support  this  contention. 
Had  this  case  been  as  the  facts  in  McOay'a 
Case,  appellant's  Insistence  would  have  been 
correct  In  that  case  there  had  been  a  course 
of  dealing  between  the  parties  which  Justi- 
fied McCay  In  the  belief  that  be  had  a  right 
to  sign  the  name,  but  that  did  not  exist  in 
this  case,  and  there  was  no  attempt  to  show 
this  state  of  facte.  McCay'a  Case,  therefore, 
we  think.  Is  not  In  point 

For  the  error,  however,  discussed,  the 
Judgment  la  reversed,  and  the  cause  la  re- 
manded. 


BAZANNO  v.-STATBl 
(Oout  of  (Mmlnal  -^gj^  ^  Texas.  Dee.  7, 

1.  Houioioi  (S  169*)  —  BnmtvcK  —  Coirnuor 

AND  DECUXATIOnS  OW  DEClDBITr. 

The  role  that  actions  and  declarations  of 
tbe  decedent  are  not  admlsdble  against  tbe  ac> 
cused,  who  was  not  present  and  had  do  notice 
of  them,  applies  only  to  cases  InvolTlng  self- 
defense,  where  the  accaaed  has  a  right  to  act 
upon  movements  apparently  hostile  towards  him, 
and  does  not  exclude  teetimony  as  to  tbe  ac- 
tions, movemeatB,  and  declarations  of  decedent 
on  the  day  of  the  homicide,  which  are  merely 
explanatory  of  his  presence  at  the  place  where 
he  was  billed. 

[Ed.  Note.—For  other  cases,  *ee  Homidde, 
Cent  Dig.  H  841,  848;  Dec.  Dig.  |  160.*] 

2.  Houicinn  d  294*)— IirsiBucraoiis— iHaan- 

ITT, 

In  a  trial  for  homidde,  tbe  district  clerk  of 
the  county  in  which  accaeed  was  tried  produced 
a  record  which  stated:  "This  Is  a  case  wbereln 
Albert  Basanno  la  the  defendant  It  is  found 
on  page  08  of  Boob  O.  which  reads  as  follows: 
'State  of  Tens  v.  Albert  Baianno,  Orange 
County.  July  lat  190S,'  etc  For  copy  of  aald 
record,  aee  exhibit  attached  hereto,  marked  *A,' 

and  made  a  part  of  this  record  on  page  . 

la  addition  there  was  some  reference  to  the 
fact  that  accused  had  been  in  an  asylum  for 
the  Insane  and  bad  been  dlseharBed.  Beld  not 
such  evidence  of  a  judgment  of  Insanity  rendered 
against  the  accused  as  to  require  the  court  to 
charge  the  Jury  with  respect  to  tbe  effect  of  the 
judgmnt 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  I  006;  Dec.  Dig.  1  291.*] 

8.  CsnnnAi,  Law  (S  1000*)— Appbal  and  E^- 

BOB— NECEBSITT  of  EXCEPTIONS. 

A  ground  of  assignment  for  mlscondnct  of 
the  Jury,  not  verified  by  any  bill  of  exceptions, 
and  in  respect  to  which  no  facta  appear  in  the 
record,  is  not  reviewable  on  appeaC 

[Ed.  Note^For  other  caaes,  aee  Criminal 
Law,  Cent,  Dig.  |  2821;  Dea  Dig.  |  1000.*] 

Appeal  from  District  Court,  Orange  Coun- 
ty; W.  B.  Powell,  Judge. 

Albert  Bazanno  was  convicted  of  man- 
slaughtn*,  and  he  appeals.  Affirmed. 

John  MoMey,  Ant  Atty.  Gen.,  for  the 

State. 

RAMSEY,  J.  In  this  case  appellant  was 
convicted  in  the  district  court  of  Orange 
county  on  May  21,  1900.  on  an  Indictment 
charging  him  with  murder,  of  the  offense  of 
manslaughter,  and  his  punishment  was  as- 
sessed at  confinement  in  the  penitentiary  for 
a  period  of  three  years.  Tbe  evidence  show- 
ed a  killing  utterly  without  excuse,  and  there 
seems  to  be  no  occasion  or  necessity  to  set 
out  here  the  facte.  Tbe  defense  relied  on 
was  that  of  Insanity.  There  are  no  bills  of 
exception  In  tbe  record,  and  the  motion  for 
new  trial  raises  ^ut  few  questions,  ail  of 
wlilch  we  will  now  notice. 

1.  The  first  Is  tbat  the  court  erred  In  per- 
mitting the  witness  Mrs.  Albert  Dunlap. 
over  the  objection  of  defendant,  to  testify 
as  to  the  movemente  and  actions  of  tbe  de- 
ceased, Denny  Harris,  on  tbe  day  of  tbe  hom- 
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iclde  and  prior  thereto,  because  said  actions 
and  moTemeots  were  not  in  the  presence  of 
appellant,  and  there  was  no  testimony  show- 
ing that  he  had  any  knowledge  of  said  ac- 
tions and  movements  of  Denny  Harris,  and 
appellant  could  not  be  charged  with  the 
knowledge  of  such  movements  and  the  caus- 
es thereof.  This  witness  testified  In  sub- 
stance that  deceased  left  ber  house  about 
11:30  o'clock  the  morning  be  was  killed;  that 
he  came  by  where  she  was  stopping  with 
her  daughter;  that  he  bad  a  lead  horse;  that 
he  stated  he  was  going  out  to  George  Fore- 
man's to  take  the  horse  there,  and  that  he 
was  going  to  the  next  bouse  to  get  a  saddle. 
This,  it  appears  from  the  statement  of  facts, 
was  objected  to  for  the  reason  that  appel- 
lant was  not  present,  and  the  movements  of 
Harris  on  that  day  cannot  be  charged  to 
him  and  Is  no  evidence  against  him.  The 
testimony  was  explanatory  ot  the  presence 
of  the  deceased  at  the  place  where  he  was 
killed,  wUch  was  quite  a  distance  from  the 
place  where  his  mother  saw  him,  and  was  a 
mere  matter  of  inducement.  The  cases  in 
which  the  actions,  dedarations,  and  Inten- 
tions of  a  decedent  are  held  not  to  tie  ad- 
missible against  a  defendant  who  has  no  no- 
tice of  them,  has  always  been  limited  to 
cases  wliere  the  Issue  of  self-defense  arose  In 
the  case,  and  where  sncb  acts  and  movements 
of  the  deceased  could  he  held  to  be  hostile 
in  their  character,  and  where  such  defend- 
ant had  a  right  to  act  upon  an  apparent  hos- 
tile movement  towards  him  which  might,  if 
the  role  permitted  it,  be  shown  to  be  in  fact 
innocent.  It  can  have,  we  think,  no  applica- 
tion to  audi  a  case  as  this,  and  the  objection 
is  wholly  untenable. 

2.  The  next  two  grounds  of  the  motion  for 
new  trial  arb  in  substance  that  the  court 
failed  to  diarge  the  Jury  that  the  Judgment 
of  lunacy  introduced  in  evidence  was  prima 
tecie  evidence  of  the  rentals  therein  con- 
tained, which  recitals  it  was  incumbent  upon 
the  state  to  rebut  toy  legal  evidence,  and  that 
the  court  erred  In  failing  to  cbarge  the  jury 
the  presumption  arising  from  said  Judgment 
of  imtanity;  the  legal  presumption  for  said 
adjudication  being  ttiat  Insanity  continued 
until  such  presumption  was  overcome  by  le- 
gal evidence.  It  becomes  unnecessary  to  pass 
on  these  contentions  and  Issues,  for  the  rea- 
son that  by  reference  to  the  statement  of 
facts  we  find  that  no  Judgmmt  pronouncing 
appellant  insane  was  admitted  In  evidence. 
On  this  question  the  record  shows  the  fol- 
lowing: Mr.  C.  L.  Goodman,  the  district 
clerk  of  Orange  county,  was  introduced,  who 
said  In  substance  that  he  was  in  possession 
of  the  records  of  the  county  court  of  Orange 
county,  and  was  in  possession  of  the  records 
of  July  8,  1905,  of  the  county  court,  which 
records  he  then  had  with  him.  The  follow- 
ing la  then  the  literal  8tatem«it  of  the  rec- 


ord as  contained  In  the  statement  of  facts: 
"This  is  a  case  wherein  Albert  Bazanno  is 
the  defendant  It  is  found  on  luige  68  of 
Book  G,  which  reads  as  follows:  'State  of 
Texas  v.  Albert  Bazanno.  Orange  County. 
July  1st,  19(K},'  etc.  For  copy  of  said  record, 
see  exhibit  attached  hereto,  marked  'A,*  and 

made  a  part  of  this  record  on  page  ." 

There  Is  some  general  reference  to  the  fact 
that  appelant  had  been  In  the  asylum  and 
had  been  discharged  therefrom;  bnt,  except 
as  found  in  the  above,  there  is  no  evidence 
of  any  Judgment  of  lunacy  against  him.  We 
think,  in  this  condition  of  the  record,  it  can- 
not be  held  that  we  should  reverse  the  case 
on  account  of  the  failure  of  the  court  to 
ch&rge  the  Jury  In  respect  thereto. 

3.  The  only  other  ground  of  the  assign- 
ment relates  to  the  misconduct  of  the  Jory. 
This  Is  not  verified  by  any  UU  of  exceptions, 
nor  do  the  facts  in  respect  thereto  appear  in 
the  record.  In  tlilB  condition  of  the  record 
it  Is  erident  that  we  cannot  review  this  ques- 
tion. 

Finding  no  error  in  the  record,  it  is  order- 
ed that  the  Judgmoit  ot  conviction  be,  and 
the  same  is  herd^y,  in  all  things  affirmed. 


SOUTHERN  T.  STATE. 
(Oonrt  of  Oriminal  Appeals  of  Texas.   Nov..  2, 

1910.    Rehearing  Denied  Dea  21,  19ia) 

1.  Cbuinal  Law  (f  829*)— iNSTBccrioire— 
Repetition. 

Requested  instmctiMtB,  on  matten  covered 
by  InBtrnctionB  already  given,  need  not  be  given. 

[Ed.  Note. — For  other  cases,  see  Crlmiaal 
Law,  Cent  Dig.  {  2011 ;  Dec  Dig.  {  829.*] 

2.  HouioiDB  (I  281^— E^riDENCB  Or  Death— 

Instbdctions. 

Pen.  Code  IS^.  art.  654,  declaring  tfaat  no 
perBon  sbail  t>e  convicted  of  iiomicide  unless  the 
body  of  deceased,  or  portions  of  it,  are  found 
and  sufBctentlr  identined  to  establish  (he  fact 
of  death  of  the  person  charged  to  have  been 
killed,  is  a  role  of  evidence  and  UmitaUon  on 
the  quantum  of  proof,  and  need  not  be  diarged 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Honddde, 
Cent  Dig.  B  584 ;  Dea  Dig.  %  284.*] 

3.  Homicide  (S  284*>— BlvrowcB  or  Dsath— 

Instructions. 

The  substance  of  Fen.  Code  1895,  art.  lK>4. 
declaring  that  no  person  shall  be  conricted  of 
homicide  unless  the  body  of  deceased,  or  porticou 
of  it  are  fonnd  and  snmdently  identified  to  es- 
tabliA  the  taat  of  death  of  the  person  cliarged 
to  have  been  killed,  is  covered  b;  instmctioos, 
on  a  trial  for  kilUog  W.,  that  the  jury  must 
find  the  fact  of  the  Iniling  of  W.  beyond  a  lea* 
soniMe  donbt  and  unless  tliey  beueve  beyMid 
a  reasonalde  doubt  that  W.  was  dead,  and  tliat 
defendant  killed  him,  they  must  acquit  and  by 
an  instruction  on  drcnmstantial  evidence  ana 
alibi. 

[Bd.  Note.— For  otbu  eases^  see  Homldde, 
Dec.  Dig.  {  284.*] 

Appeal  from  District  Coart  Ft  Bend 
County;  Wells  Thompson,  Judge. 

Ellis  Southern  was  convicted  of  hmdciiSe, 
and  appeals.  Affirmed. 
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L.  M.  Balloire  and  Vr  X.  Joerger,  for  appe- 
lant John  MoUey;  Ant  Atty.  Gol,  for 
fhB  State. 

RAMSEY,  X  ThlB  la  the  second  appeal  of 
this  case.  The  first  appeal  wOl  be  found  re- 
ported In  set  Tex.  Or.  B.  188.  122  S.  W. 
268,  whm  a  fall  statement  of  aH  the  facta 
Is  glTen. 

In  thfs  case  the  testimony  of  the  state  la 
strengthened  In  many  ways.  There  was, 
among  other  Oilnga,  ample  proof  of  moliTe, 
growing  ont  of  tiie  Jealousy  of  deceased  and 
their  rlralry  tor  the  affections  of  the  same 
woman.  Farther,  the  state  Introduced  a  wit 
ness  to  wliom  appellant  in  direct  terms,  ad- 
mitted that  he  had  killed  Jerry  WUllams,  the 
deceased.  While  drcumstantlal,  we  think, 
as  we  Indicated  before,  that  the  Jury  were 
jnstlfled  in  finding  that  fiie  ctrarred  remains 
ot  a  huDUUi  being,  dlscorered  on  the  burned 
pranlses,  were  those  of  deceased, 

1.  There  18*^0  bill  of  exceptions  In  the  rec- 
ord, and  but  one  special  charge  asked  by  ap- 
pelant which  instructed  the  Jury  that  the 
ftdlure  of  ai^Uant  to  testi^  was  not  to  be 
takea  as  a  circumstance  against  him,  and 
tibat  If  they  had  a  doubt  of  appellant^s  guUt 
they  should  acquit  him.  The  court  had  al- 
ready instructed  tbe  Jury  corerlng  both  of 
these  matters,  and  there  was  no  occasion 
why  these  Instmctloiis  should  be  repeated. 

2.  The  only  ground  of  the  motion,  which 
is  lii  ai^  seiue  substantial,  is  the  second 
ground  thereof,  whltdi  complains  that  the 
«ourt  erred  in  not  diarglng  the  Jury  the  sub- 
stance of  article  6S4  of  our  Penal  Ciode  of 
1886.  nils  article  is  ss  follows:  "No  per- 
son shall  be  convicted  of  any  grade  of  hom- 
icide unless  the  body  of  the  deceased  or  por- 
tions of  It  are  found  and  sufficiently  Identi- 
fied to  establish  the  fiict  of  the  death  of  the 
person  charged  to  have  bem  killed."  Onr 
axamlnatUm  of  the  decisions  has  not  dis- 
closed any  case  where  It  has  ever  been  held 
that  ttie  conrt  Is  required  to  give  the  sub- 
stance of  this  provision  in  charge  to  the  Jury, 
nor  do  we  think  it  should  be  required  to  be 
done.  Bather,  we  think,  this  is  a  rule  of 
eridoice  and  limitation  upon  the  quantum  of 
proof  required  bi  the  case  to  which  it  re- 

'lates.  Besides,  In  this  case,  the  conrt  In- 
structed the  Jury  that  they  must  find  the 
fiu!t  of  the  killing  of  the  deceased,  Williams, 
b^ond  a  reasonable  doubt  and,  further,  the 
Jury  were^  In  express  t«ius,  Instructed  that 
unl«B  they  believed  beyond  a  reasonable 
doubt  that  Jerry  Winiams  was  dead,  and 
that  the  defendant  killed  him,  theer  should 
find  him  not  gttllty.  There  was  also  an  ex- 
cellent Instruction  on  the  law  ct  drcumstan- 
tlal evidence  and  allbL  We  think,  In  any 
event  that  this  instruction  comprises  the 
substance  of  the  article  of  the  statute  above 
refMred  to. 
A  careful  Inspection  of  the  record  has  fail- 


ed to  disdose  sny  Jolt  ground  for  reversal, 
and  it  most  follow  Qiat  the  Judgment  of  con- 
viction should  b^  as  It  Is  hereby,  in  all 
things  afltrmed. 

McCORDt  3^  not  sitting 


HINSLEir  T.  STATa 

(Oourt  of  Criminal  Appeals  of  Texas.  Nov.  23, 
1810.   On  Motion  for  Behearing, 
Dec.  21, 1910.) 

1.  OanciNAi.  Law  (5  1093*) —Appeal— Rec- 

OBD— SdFFICIEKCY  OF  BILL  OT  ElXCEPTIONB. 

On  appeal  from  a  cosviction  oC  cattle 
theft  a  bul  of  excqrtlonB  complaining  of  the 
admim<m  of  evidence  of  a  wftness  that  accnsed 
told  him  that  he.  accused,  had  killed  the  year- 
ling, on  the  ground  that  his  testimony  was  a 
conienioD  while  under  aneat  and  in  custody, 
ai^  was  not  In  compliance  with  the  statute, 
was  Insuffident  where  it  did  not  show  that  at 
the  time  the  statement  was  made,  accused  was 
under  arrest  and  fo  custody,  especially  where 
qualified  by  the  coart  with  the  statement  that 
accused  was  not  under  arrest  at  the  time. 

IBi.  Note^EV>r  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  282S-28S3;   Dee.  Dig.  1 


2.  CanoNAL  Law  (|  SIT*)— Bvioencb— Gon- 
FESSION8  —  CovrESsion  Made  unoeb  Ab- 

BEST. 

Where  an  officer  serving  a  seaich  warrant, 
found  the  property  called  for  on  accused's  prem- 
ises, and  merely  requested  accused  to  go  to  town 
with  him,  and  when  they  reached  town,  let  ac- 
cused go  to  see  a  certain  person  and  did  not  re- 
arrest him  until  after  he  was  indicted  four 
months  sabsequently,  accused  was  not  in  the 
custody  of  the  officer  when  he  went  to  see  such 
person,  so  that  a  confession  made  to  such  per- 
son would  be  made  under  arrest,  and  inadmis- 
sible for  fftllnie  to  observe  statutory  require- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ivaw,  Oaot  Dig.  li  1140-1156;  Dec  Dig.  | 
517.*] 

3.  Criminal  Law  (|  1111*)— Bill  of  Excep- 
tions Accepted  bt  AppsLLAnT- Effect. 

Where  accused  accepts  a  bill  of  exceptions 
qualified      tike  Judge,  aecnsed  is  bound  thereby. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAw.^pnt.  Dig.  H  28M-2896;   Dec.  Dig.  | 

4.  Labcent  (5  55*>-Cattlk  Theti^Pbosbou- 
tion— sufpicienot  op  £}vidence. 

Evidence  keid  to  support  a  conviction  of 
cattle  theft 

[Ed.  Not&— Fw  other  cases,  see  Laroeny, 
Cent  Dig.  S  55;  Dec.  Dig.  |  55.*] 

5.  Labobut  a  TT*)— Catiiji  Thefi^Pbosecu- 

TION— IHSTBUOTIONS. 

In  a  prosecution  for  cattle  theft,  where  ac- 
cused claimed  that  the  heifer  In  question  had 
been  pun^ased  by  his  daughter  from  a  certain 
pereoa,  a  charge  that,  if  the  heifer  bad  been 
purchased  from  such  person,  the  Jury  should 
acquit,  and  should  acquit  if  they  had  any  rea- 
souable  doubts  of  such  fact,  was  suSinent,  and 
it  WBB  not  necessary  to  charge  as  to  the  ex- 
planation of  accused  when  first  accosted,  and 
that  if  bis  explanation  of  bis  possessloa  of  the 
property  was  reasonable  and  probably  true, 
they  should  acquit,  unless  the  state  disproved 
it;  the  issue  being  clearly  presented  by  the 
charge  given,  and  the  other  charge  tending  rath- 
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er  to  confuse  tbe  Jniy  than  to  thuow  Uiiit  upon 
tbe  trauBaction. 

[Ed.  Note.— For  other  cases,  see  Larceny. 
Guit  Die.  H  190.  202-201;  Dee.  Dig.  <  17?] 

Appeal  from  District  Court;  Aoatin  Coun- 
ty; L.  W.  Moore,  Judge. 

T.  O.  Hlnsley  was  coDTlctad  of  cattle  thef^ 
and  he  appmU.  Affirmed. 

a  O.  Olenn  and  Lane^  Walters  ft  Storey, 
for  appellant  John  A.  MoUey.  Aaat  Atty. 
Gen.f  for  the  State. 

HcOORD,  J.  Appellant  was  convicted  of 
cattle  theft;  and  his  ponisbment  assessed  at 
two  years'  confinement  in  the  penltoitlary. 

1.  BUI  of  exceptions  No.  1  eomplatns  ot  the 
action  of  the  court  below  in  allowing  tiw  state 
to  prore  by  W.  L  Hill  that  appellant  came 
to  his  (dice  and  told  tilm  that  he  had  kUled 
Walter  Hill's  yearling;  that  he  bntchered  the 
same  and  threw  tlie  head  inpfhe  Braxos  rlvw. 
He  stated  he  was  alone;  tiiat  he  was  not  In 
tlw  habit  of  taking  witnesses  wltii  him  in  tiiat 
kind  of  business.  This  tesOmony  was  object* 
ed  to  by  appellant  on  the  ground  that  same 
was  a  confession  of  tiie  dsftndant  whUe  un- 
der arrest  and  In  custody  of  an  offlen',  and 
that  same  was  not  In  compliance  with  the 
statute^  and  waa  prejudicial  to  the  defei^lant. 
This  bill  Is  defectiTo  in  not  showing  that  at 
the  time  the  statement  was  made  to  Hill  the 
defendant  was  under  arrest  and  In  custody. 
The  statement  ot  this  fact  as  grounds  of  ob* 
jectlon  cannot  be  considered.  The  bill  was 
Quallfled  by  the  court  with  the  statement  that 
defendant  was  not  nndw  arrest  at  the  time 
be  talked  to  said  witness  HUl.  and  in  the 
shape  of  the  bill  ot  exceptlwis,  with  the  qtial- 
iflcatlon  of  the  jud|^  same  Is  without  merit 

2L  Tbe  next  blU  of  exceptions  Is  to  the  ac- 
tion of  the  court  allowing  the  state  to  prove 
by  Tom  Watson  the  following:  "I  was  dep- 
uty sheriff  of  Austin  county  last  year.  In  Sep* 
tember  and  October.  I  was  notified  by  J. 
Walter  Hill  tbat  a  beef  had  been  stolen  and 
that  he  had  sworn  out  a  search  warrant  and 
placed  same  In  my  hands.  I  went  to  H Ins- 
ley's  honse  and  searched  his  premises,  and 
found  tbe  beef  in  hla  smokehouse.  I  took  the 
beef  and  put  It  In  my  buggy  and  told  the  de- 
fendant, Hlnsley,  to  get  ready  and  come  to 
town  with  me.  I  waited  for  him  and  when 
he  got  ready  he  came  on  to  town  with  me; 
he  came  horseback.  When  we  got  nearly  to 
town  he  wanted  to  go  and  see  W.  I.  Hill. 
I  told  him  be  could  go.  I  afterwards  went 
to  W.  I.  Hill's  office,  and  Mr.  HIU  and  Hlns- 
ley were  there  and  the  defendant  T.  O.  Bins- 
ley,  told  Mr.  Hill  in  my  presence  that  he  got 
the  yearling,  bntcbered  It  and  threw  the  head 
of  said  yearling  Into  the  Brazos  river."  This 
confession  was  objected  to  appellant  be- 
cause the  same  was  made  while  he  was  un- 
der arrest  and  In  custody  of  an  officer,  and 
because  same  was  not  reduced  to  writing  as 
required  by  law.  To  this  bill  we  find  the  fol- 


lowing qualification  by  the  judge:  *^e  wit- 
ness Tom  Watson  testified  as  a  witness  tor  th» 
state  without  objection  on  the  part  of  the  de- 
fendant The  facta  ahow  that  defoidant  sep- 
arated from  Watson  early  Monday  morning, 
and  was  then  released  from  arrest  and  waa 
not  arrested  for  this  otFoase  until  Indictment 
was  found  against  him  four  months  later.  Un- 
der the  testimony,  the  defendant  was  not  un- 
der arrest  on  the  afternoon  at  the  time  of  hla 
ctmversatlon  with  and  confession  to  said  wit- 
ness W.  L  Hill."  From  the  statement  In  the 
bill,  as  well  as  the  qualification  of  the  judge,, 
it  does  not  appear  that  appellant  was  in  cus- 
tody at  the  time  he  made  this  statement  to- 
HIU.  Watson  simply  requested  the  defoid- 
ant  to  go  to  town  with  him.  He  let  him  g» 
when  they  got  into  town  to  see  Mr.  HIU.  He- 
never  rearrested  him,  nor  was  tbe  defendant 
arrested  until  after  the  indictment  was  found 
four  months  thereafter.  We  do  not  think  the 
facts  show  that  defendant  was  under  arrest 
at  the  time  he  made  the  statement  to  Hill. 
The  appellant  having  acc^ted  the  bill  of  ex- 
ertions quallfled  by  the  judge,  and  this  qnaU 
Iflcatlon  showing  that  defendant  was  not  uDt 
der  arrest  he  is  bound  thereto.  The  bill  Is- 
wlthout  merit 

In  the  trial  of  tbe  case  a^dlant  denied 
that  he  had  made  this  statement  to  Hill  when 
he  took  the  witness  stand,  and  also  denied 
the  statement  made  by  Watson  as  to  what  he 
said  at  the  time  he,  Watson,  searched  hla 
house  for  the  meat  He  first  stated  to  Wa^ 
son  that  he  got  the  meat  from  a  butcher  by 
the  name  of  MerkeL  Witness  says  he  then- 
remarked  to  the  defendant:  "If  that  is  so^ 
yon  will  have  no  trouble  In  proving  it"  Ap- 
pellant then  stated  he  did  not  get  the  meat 
from  MerkeL  The  witness  said  he  assured 
appellant  he  would  have  no  trouble,  if  h» 
could  show  bow  he  came  into  possession  of 
the  meat  when  the  appellant  replied  that  he 
would  not  tell  where  he  got  the  meat  nntll 
he  had  to  do  so.  The  defendant  Insisted  tlie 
witness  should  let  the  meat  ranaln  there  at 
his  home,  and  for  him  not  to  say  anything 
about  it  The  witness  HlU  testified  that  when 
defendant  came  into  Ills  office  he  stated  that 
he  wanted  tbe  witness  to  help  him  out  of  bls- 
tronble.  Witness  refused  to  defend  him,  and 
appellant  asked  tbe  witness  to  go  to  the  town 
of  San  Felipe  and  see  if  he  (defradant)  wa» 
not  correct  In  his  statement  that  he  had  not 
killed  Hill's  yearllni^  and  that  the  yearling 
he  had  killed  he  had  gotten  from  Henry  Boss. 
Witness  then  promised  he  would  go  and  see- 
Boss  about  It  He  did  not  see  Henry  BosSr 
the  man  defoidant  dalmed  he  got  the  year- 
ling from,  but  saw  his  brother,  Andrew  Rosa, 
who  Informed  him  that  neither  he  nor  hla 
brother  Henry  had  sold  Hlnsley  any  yearling. 
Witness  stated  he  came  back  and  reported 
this  matter  to  Hlnal^,  and  defoidant  admit- 
ted he  had  killed  the  yearling.  The  ownw- 
of  the  yearling  testified  that  he  had  a  cow 
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with  a  calf  abont  nine  mtmtiia  old  In  the  bot- 
tom; that  riding  throng  the  bottom  he  heard 
the  cow  lowing.  He  went  to  where  she  waa 
and  he  saw  some  blood  there.  Be  followed 
It  a  short  distance  and  saw  the  paunch,  and 
that  he  went  on  to  the  creek  and  dragged  It 
and  fotmd  the  head  of  the  yearllbg  In  the 
creek,  and  this  Tearling  had  his  marks  on  It. 
Appellant  stated  that  his  daughter  booght 
this  yearling  from  Henry  Boss ;  that  Is,  that 
bis  daughter  traded  with  Henry  Boss  for  the 
yearling,  and  that  be  butchered  the  yearling 
In  his  lot  It  la  unnecessary  to  s^  out  all 
the  facts  of  the  case.  There  were  a  great 
many  circumstances  detailed  by  the  witness- 
es, and  we  are  of  opinion  the  evidence  con- 
clusively shows  the  guilt  of  appellant 

S.  The  court  charged  the  jury  as  follows: 
"If  you  believe  from  the  evidence  that  the 
heifer  in  question  was  purt^Lased  from  Hen- 
ry Roes,  then  you  should  acquit,  or  if  you 
have  any  reasonable  doubt  of  this  fact,  then 
you  should  acquit"  Oomplalnt  is  made  that 
the  court  should  have  directed  the  Jury  as  to 
the  explanation  of  the  defendant  vhai  first 
accosted,  and  that  If  the  defendant's  expla- 
nation of  his  i)OBseBslon  of  the  property  was 
reasonable  and  probably  true,  they  would  ac- 
quit, unless  the  state  had  disproved  the  same. 
We  think  that  the  charge  as  given  by  the 
court  was  sufficient  It  put  the  Issue  square- 
ly up  to  the  Jury,  and  rendered  it  unneces- 
sary for  the  court  to  charge  on  explanation 
of  recently  stolen  property.  In  Wheeler  v. 
State,  84  Tex.  O.  B.  863.  SO  S.  W.  91G,  com- 
plaint was  made  there  that  the  court  did  not 
give  a  charge  upon  explanation  of  the  defend- 
ant with  regard  to  his  possession  of  the  stol- 
en property,  the  court  saying:  "Inasmuch  as 
there  was  in  this  case  distinct  and  independ- 
ent testimony  of  the  purchase,  aside  from  the 
explanation  givra  jit  the  time,  we  believe  the 
charge  on  this  snjqect  should  have  been  giv- 
en." If  In  this  case  the  court  bad  pertinent- 
ly diaifed  opB  the  porchase  of  the  hogs,  this 
would  have  been  suffldaat  without  a  charge 
im  explanation.  See  Mathews  v.  State,  82 
Tex.  Or.  B.  855,  23  S.  W.  6G0.  We  think 
that.  In  view  of  the  chai^  that  was  given  by 
the  courts  it  was  sufficient,  and  that  to  have 
then  given  a  charge  upon  eiplanatlon  when 
first  questioned  would  have  had  a  tendency 
to  confuse  the  Jury.  See,  also,  the  case  of 
Williams  V.  State,  29  Tex.  Appv  168>  16  S.  W. 
286b  While  In  some  cases  there  may  be  a  ne- 
cessitT  to  charge  both  upon  purchase  and  up- 
tm  eqilanatlon,  if  the  Jury  would  have  dis- 
believed Qie.  evidence  In  support  of  the  pur- 
chase, th^  would  have  disbelieved  the  expla- 
nation offered  by  the  defendant  And  while 
there  are  some  authorities  that  hold  that  it 
devolves  upon  the  court  to  give  a  charge  up- 
on axplanatloD,  yet  we  think  where  the  de- 


fendant relies  upon  the  fact  that  he  had  pur- 
chased the  property,  then  for  the  court  to  di- 
rect the  Jury  pertinently  and  tersely  that  if 
they  b^eve  that  he  purchased  It  or  have  a 
reasonable  doubt  thereof  to  acquit,  ttmt  this 
presents  the  question  In  a  most  simple  and 
concise  form  and  would  be  better  understood 
by  the  Jury  than  for  the  court  to  go  ahead 
and  direct  the  Jury  that,  if  at  the  time  the 
defendant  was  found  in  possession  of  the 
property  and  that  same  had  been  recently 
stolen,  and  when  his  possession  was  first 
questioned  he  made  an  explanation  which  is 
reasonable  and  probably  true,  and  accounts 
for  bis  possession  In  a  manner  consistent 
vritb  his  innocence,  the  Jury  would  then  con- 
sider the  explanation  as  true  and  acquit  the 
defendant  **If,  on  the  contrary,  you  believe 
su(A  explanation  was  unreasonable  and  did 
not  account  for  defendant's  possession,  or  if 
you  believe  that  same  accounted  for  defend- 
ant's possession  in  a  manner  consistent  with 
his  innocence,  but  the  state  has  Ghown  the 
falsity  thereof,  then  you  will  take  the  pos- 
session of  defendant  together  with  his  ex- 
planation In  connection  with  all  other  facts 
and  circumstances.  If  any,  In  evidence,  and 
then.  If  you  believe  defendant  guilty  beyond 
a  reasonable  doubt,  yon  will  convict;  other- 
wise acquit"  This,  to  our  minds,  is  calcu- 
lated rather  to  confuse  the  Jury  than  to 
throw  light  upon  the  transaction.  The  most 
simple,  terse,  and  concise  statement  of  the 
Issue  is  to  simply  direct  the  Jury,  if  they 
have  a  reasonable  doubt  that  defoidant  pur- 
chased the  property,  they  will  acquit  We 
are  therefore  of  opinion  that  the  court  was 
not  called  upon  to  charge  upon  explanation, 
and  that  the  charge  of  the  cotkrt  sufficiently 
covered  the  issue. 

Finding  no  error  in  the  action  of  the  court 
below,  the  Judgment  is  affirmed. 

On  Motlm  for  Rehearing, 

This  case  was  affirmed  at  a  prtfrtous  day  of 
this  term  and  appellant  has  filed  a  motion  for 
rebearinA  in  whldi  he  Insists  that  Uils  court 
was  in  error  In  holding  that  appellant  was 
nnder  arrest  at  the  time  he  made  the  state* 
ment  to  HUI  and  Watstm.  Whether  appellant 
was  under  arrest  or  not,  the  qualification  of 
the  Judge  to  the  bill  of  exc^itlon  states  that 
no  objection  was  made  to  this  testimony  when 
It  was  offered.  TbB  ain>ellant  acc^)ted  the 
bill  vrith  this  qualification,  and  as  the  record 
shows  that  no  objection  was  made  to  this  tes- 
timony, this  question  cannot  be  considered  by 
UB  from  any  of  the  views  iwesented  by  coun- 
sel. 

There  la  no  merit  In  the  other  contentions 
of  appellant,  and  the  motion  for  rehearing 
will  be  overruled. 
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HEOUQUEZ  T.  STATE.- 

(Conrt  of  Criminal  Appeals  of  Texas.   Nov.  2, 
1910.    Rehearing  Denied  Dec.  21,  1910.) 

1.  Intoxicating  Liquobs  (§  205*)— Pbosecu- 

TIOH— AXLBGATIONa    OF  lNDIC13fBNl>— DATE 

or  BteJBonoiT. 

Aq  indictment  charging  a  vlidation  of  the 
local  option  law  need  not  allege  the  date  upon 
which  the  local  option  election  wa«  held  In  the 
county. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liqaon,  Oent  Dig.  S  2^ ;  Dec.  Dig.  |  206.*] 

2.  iHTOZIOATinO  lilQUOBS  (|  40*)— Statdtk»— 
RBPKAI>-PDin8iniBNT. 

While  the  direct  proTisIoas  of  Const  art 
16,  S  20,  reqsire  t^e  Le^slature  to  enact  a  law 
whereby  the  voters  of  anj  county,  etc,  ma;  de- 
termine from  time  to  time  whetiier  the  sale  of 
intoxicants  shall  be  pnAlUted,  the  qneetlon  of 
whether  the  local  option  laws  enacted  shall  be 
pat  in  force  in  a  particular  county  is  left  for  the 
dedflion  of  the  voters  therein,  bo  that  the  hold- 
ing of  a  local  option  election  in  December,  1900, 
io  which  local  option  carried,  after  the  passage 
of  the  local  option  law  making  Its  violation  a 
felony,  operated  to  repeal  the  misdemeanor  pun- 
ishment imposed  by  the  fonner  local  option  stat- 
ute, and  to  pot  in  foEoe  thB  felooj  ptmishment 
as  to  ofltenses  CMnmitted  after  such  election  was 
held. 

[Ed.  Note.— For  other  cases,  see  Intonating 
Liquon,  Dec  Dig.  {  40.*] 

Appeal  from  District  Conrt,  Dralde  Ooun- 
tr;  B.  a.  Bnmeiy,  Jndga 

Forflrio  EnrigneE  was  oonvicted  of  nlling 
Intoxicants  In  vlolaUcai  of  the  local  coition 
law,  and  be  appeals.  Afflrmed. 

G.  B.  Fenley  and  Clabde  Lawrence,  for  ap- 
pelant John  A.  Mobley,  Asat  At^.  Oeo., 
for  the  8tat& 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  selling  whi8li7  in  violation  of  the  stat- 
ute under  an  election  held  since  the  passage 
of  the  felony  statute.   Laws  1909,  a  85. 

1.  An  attack  Is  made  apon  the  indictment, 
because  it  does  not  allege  the  date  upon 
which  the  Section  was  held  putting  local  op- 
tion into  effect.  Under  the  decisions  of  this 
court,  this  objection  Is  not  well  taken.  See 
Wade  v.  State,  52  Tex.  Cr.  B.  610,  108  S.  W. 
376. 

2.  It  is  suggested  In  motion  for  new  trial 
that  the  court  misdirected  the  Jury  as  to  the 
law  and  the  penalty  for  Ita  violation,  in  that 
the  court  Instructed  the  Jury  that  in  case  they 
should  convict  they  would  punish  by  Impris- 
onment in  the  penitentiary,  whereas  in  truth 
and  in  fact  the  oflTense  with  which  the  de- 
fendant stands  charged  is  not  a  felony,  and 
not  punishable  by  Imprisonment  in  the  peni- 
tentiary. The  facts  show  that,  If  a  sale  oc- 
curred it  was  about  March,  1910.  It  further 
shows  that  an  election  was  held  in  December, 
1909,  since  the  pEwsage  of  the  felony  stat- 
ute by  the  Legislature.  It  is  further  shown 
that  local  option  law  had  been  in  effect  prior 
to  that  time  by  virtue  of  an  election  held  In 
1906.   The  contention  of  appellant  seems  to 


be  this  t  That  the  law  was  in  force  by  virtue 
of  the  election  of  1906;  and  that  the  election 
held  in  December,  1009,  was  but  the  contin- 
uance of  the  law  In  force,  and,  tber^ore,  It 
was  not  a  felony,  but  a  misdemeanor.  We 
have  heretofore  held,  in  Hood  v.  States  52 
Tex.  Gr.  B.  524^  107  S.  W.  84S,  that  where  lo- 
cal option  election  was  hdd  In  1901,  and 
again  In  the  same  territory  In  1904,  both  re- 
sulting in  favor  of  prohibition,  the  prosecu- 
tion could  be  predicated  upon  either  election, 
and  there  was  no  error  la  admitting  In  evi- 
dence the  orders  of  the  commissioners'  court 
showing  the  adoption  of  the  local  option  law 
In  1901.  Under  the  law  as  it  then  existed 
the  punishment  was  the  same  under  both 
elections,  and,  the  law  having  been  continued 
in  operation  and  the  punishment  the  same.  It 
would  make  no  difference  under  .wbldi  elec- 
tion the  prosecotlon  occurred. 

The  qnestiott  there  decided  is  not  the  qnes- 
tlon  here  presented.  If  the  punishment  was 
the  same  under  the  late  act  of  the  Legislature 
as  It  was  before,  there  might  be  no  repeal. 
The  territory  being  the  same,  the  punishmmt 
being  the  same,  subsequent  Sections  holding 
the  law  In  operation  would  make  no  differ- 
ence in  the  status  of  the  law  and  the  par- 
ties. As  the  law  is  now  the  punishment  is 
different  from  that  under  which  the  Section 
was  held  In  1906,  as  It  relates  to  this  case. 
The  Legislature  Is  authorized  and  required 
by  the  Constitution  to  pass  local  option  stat- 
utes whereby  the  people  may  hold  such  elec- 
tions and  put  the  law  Into  operation.  The 
L^lslature,  therefore.  Is  empowtt«d  by  the 
terms  of  the  Constitution  to  pass  local  option 
laws  and  prescribe  therefor  punlshmoits  for 
Its  Tiolatlon.  Whether  the  law  shoold  go  In- 
to effect  or  not,  so  as  to  enforce  tliese  pim- 
Isbments,  Is  relegated  to  the  people  of  the 
particular  territory  wher%lt  la  sought  to  be 
put  into  operation.  With  that  the  L^Isla- 
ture  lias  no  concern.  The  Legislature  did 
pass  the  late  act  making  the  ptmishment  a 
felony,  and  we  have  held,  in  the  case  of  Ijew- 
la  V.  State,  127  S.  W.  808,  that  these  punish- 
ments could  not  be  made  operative  in  the  ter- 
ritory where  local  option  was  In  existence 
at  the  time  of  the  passage  of  the  statute; 
that  the  people  must  again  vote  upon  the 
law,  if  they  desired  to  inake  violations  of  the 
law  a  felony ;  that  the  Leglslatiire  could  not 
do  so. 

This  was  the  object  and  purpose  of  sec- 
tion 20,  art  16,  of  our  state  Constitution.  Of 
course,  this  amended  statute  could  not  go  in- 
to operation,  as  before  stated,  until  the  peo- 
ple had  voted  upon  it  At  the  time  they  vot- 
ed In  this  particular  case  the  new  statute 
had  been  enacted.  The  election  in  Decem- 
ber, 1909,  operated  as  a  repeal  of  the  former 
punishment,  and  by  putting  the  law  Into  oi> 
eratlon  the  people  ad(H?ted  this  amended 
statute,  with  its  punishment  So  far  as  the 
new  punishment  is  concerned  the  amotded 
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or  Bobstitiited  law  became  operattTe  In  tbe 
territory  after  tbe  election  .was  held  snbse- 
qneut  to  tbe  passage  of  that  statute  aa  to 
all  otfenseB  thereafter  committed.  The  peo- 
ple bad  Bo  ordered  by  their  vote.  This  they 
iiad  the  1^1  right  to  do.  So  far  aa  that 
pattlcolar  election  ia  concerned,  the  amended 
statute,  prescribing  the  felony  panlshment, 
was  and  Is  the  law. 

Finding  no  reversible  error  In  tbe  record, 
the  Judsmeat  Is  affirmed. 


HARREa^ON  T.  STATU 

(Oout  of  Oiiminal  Appeals  of  Texas.  May  18, 
JSia.   On  Motion  for  Reheaitng, 

Dec;  21,  1910.) 

1.  Jury  ({  70*)— Spwhai,  Vknibb— Statucbs. 

The  statutes  Eelating  to  special  Tenire  in 
capital  cases  are,  for  the  most  part^  directory, 
ana  mnst  be  liberally  eonstmed. 

nOi.  Note.— EN>T  oAer  cases,  see  Jury,  Gsnl. 
dIs.  II  aiO-8SO;  Dec  Dig.  |  7a*] 

2L  Juki  (M  70*)— "Spiciai.  Vbnibb"— Stat- 
utes, ' 

Under  Code  Gr.  Proc  art.  642,  defining  a 
"special  Tentre**  as  a  writ  Issued  by  the  dis- 
trict eonrt  in  a  capitsl  case,  commanding  the 
sheriff  to  summon  jurors  for  tbe  trial,  a  Bpe- 
cial  Tenire  issaed  in  a  capital  case  which  names 
the  case  by  style  and  number  and  the  court  In 
which  It  is  itending,  and  which  gives  the  date  to 
which  ^e  same  Is  retumable,  fs  suflSdent,  and 
It  need  not  state  that  the  case  is  a  capital  one 
or  state  the  nature  of  the  offense. 

[Ed.  Note.— EV>r  other  cases,  see  Juiy,  C3ent 
Dfg.  I  321 :  Dec.  Dig.  {  70* 

For  other  definlUonfl,  see  Words  and  Phrajwa, 
ToL  7,  p.  6694.} 

&  Jxjvr  (I  82*)— Sfeciai.  Tekibb— ^ATtms. 

Where  a  special  venire  in  a  capital  case 
was  actually  issued  on  August  lOtli,  and  was 
made  retnmable  on  September  Ist,  following, 
and  the  jurors  appeared  on  September  3d  under 
authority  and  by  direction  of  the  writ,  tbe  fact 
that  the  certificate  of  the  clerk  at  the  bottom 
of  the  venire  bore  the  date  of  September  10th 
did  not  render  the  writ  invalid. 

[Ed.  Note.— For  other  cases,  see  Juiy,  Gent. 
Dig.  I  831;  Dec.  Dig.  S  82.*] 

4.  HoinciDK  (I  166*)— Etidxkob— Honvs  of 
Accused. 

Where,  on  a  trial  for  murder,  tbe  evidence 
raised  the  issue  that  accused  knew  that  dece- 
dent had  been  a  witness  against  accused's  broth- 
er on  a  trial  for  crime,  resulting  In  his  convic- 
tion, evidence  that  decedent  was  the  princiiml 
witness  in  the  case  against  accused's  brother, 
and  that  the  jury  after  having  his  testimony 
read  to  them  by  the  stenographer  returned  a 
"Terdlct  oi  guilty,  was  adminlble  as  bearing  on 
the  motive  of  accused. 

{HU.  Nota^For  other  cases,  see  Bomklde, 
Cent.  Dig.  I  82S;  Dec  Dig.  |  160.*] 

5.  HoiaozDK  <S  300*)  — SELT-DEnNSB— Ovi- 

DKNCB— InSTBUCTIONS. 

Where  accused  testified  directly  that  at 
the  rime  of  the  fatal  difficulty  he  was  not  eeek- 
ing  decedent,  but  that  he  came  on  him  unex- 
pectedly, the  refusal  to  charge  that  accused  had 
a  right  to  cariT  a  weapon  with  him  on  the 
morning  of  the  homicide,  and  that  if  he  sought 
decedent  and  at  the  meetii^  shot  him,  but  did 
BO  act  caleolated  to  provoke  a  dlfflcnlty  with 
decedent  who  made  a  hostile  demonstiatitm. 


accused  had  a  right  to  Aoot  In  ■BI^detenBe»  was 

proper, 

[Dd.  Note.r-For  other  eases,  see  Homicide, 
Cent  Dig.  U  614-682;  Dee.  Dig.  $  SOOi*] 

6.  C^niufAi,  Law  d  824*}  —  InsTBuonoira — 

BEQtnCST, 

In  the  absence  of  a  requested  charge  pre- 
senting the  law  of  provoking  difficulty,  tbe 
court,  in  a  homicide  case,  need  not  charge  on 
that  subject. 

[Dd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  jS  1096-2004;  Dec  Dig.  | 
824:*  Homicide,  Gent.  Dig.  ||  615,  651.] 

7.  HOMIOIDB  (S  166*)— Btidbncb— Aduissibil- 
rrr. 

On  a  trial  for  murder,  evidence  that  some 
time  before  the  killing  decedent  had  charged  ac- 
cused with  larceny  was  admissible  to  rilow  mo- 
tive and  resentment  of  accused. 

[EH,  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  {  324;  Dec.  Dig.  S  166.*] 

8.  CaiKiPfAL  Law  (i  673^— Dvxdbhok  —  In- 

BTBUCnOHB, 

It  is  not  necessary  to  limit  evidence  of  ex- 
traneous crimes  to  affect  accused's  credibility 
as  a  witness,  unless  the  evidence  of  the  extrane- 
ous crimes  might  be  used  by  tbe  jury  against 
accused. 

[Eld.  Noft.— For  other  eases,  see  Criminal 
Law,  Cent  Dig,  |  1876;  Dee.  Dig.  |  678.*] 

9.  Cbiminal  Law  (S  673*)- Eviiwkcb— Ad- 

MiaStBIUTT. 

Where  accused,  on  a  trial  for  murder,  de- 
nied while  testi^mg  in  bis  behalf  that  he  had 
made  threats  to  klu  decedent  and  statements 
indicating  a  deadly  animosity  towards  decedent, 
evidence  of  accused's  threat  to  kill  and  of  his 
statements  Implying  animosity  was  '  admissible 
as  original  teatimony,  and  the  court  was  not 
requirM  to  limit  the  testimony  to  impeach  ac- 
cused. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1876;  Dse.  Dig.  |  073.*] 

10.  CannnAL  Law  (|  670*)— Bvidencb— Ad- 

UISSIBIUTT  ZN  PaBT. 

Where,  on  a  trial  for  murder,  the  evidence 
showed  that  when  the  body  of  decedent  was 
examined,  no  pistol  was  found  on  bim  except 
one  in  bis  coat  pocket  located  away  from  bis 
bosom,  evidence  that  accused,  relying  on  self- 
defense,  shortly  after  tbe  homicide  stated  to 
third  persons  that  he  Ulled  decedent  and  at 
the  time  he  shot  bim  decedent  was  putting  his 
hand  in  his  shirt  bosom,  was  admissible  as  orig- 
inal testimony,  though  It  Incidentally  contra- 
dicted accused's  testimony. 

[Dd.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  i  1S95;  Dec.  Dig.  |  670.*] 

11.  CBiuifAi.  Law  (|  670*)— EvmBNOB— Ad- 
KissiBZLnr  IN  Past. 

The  mere  fact  that  testimony  in  a  homicide 
case  is  in  a  sense  impeaching  testimony,  or  that 
It  is  offered  by  counsel  for  the  piosecntlon  ss  Im- 
I>eachinir  in  its  character,  does  not  affect  its 
admissibility  as  original  testimony,  wliere  In 
fact  and  In  law  it  is  admissible  In  the  first  in- 
stance. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig,  8  1696;  Dec,  Dig.  S  flTO."] 

On  Motion  for  Rehearing, 

12.  C^iuiNAL  Law  (8  1133»)— Appbait-Ques- 
TiONS  Reviewable  on  RsHBABino. 

Accused  may  not  for  the  first  time  on  Iiis 
motion  for  rehearing,  after  affirmance  of  the 
judgment  of  conviction^  suggest  a  new  view  in 
support  of  bis  contention  that  tbe  court  erred 
in  failing  to  give  a  requested  cha^. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2984;  Dec.  Dig.  {  1133.*] 


•For  etbsr  cases  ss*  same  ta^M  and  section  NDUBER  In  Deo,  Dls-  St  Am,  Die  Kej  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


784 


122  SOUTUWBSTBBN  EBPORTEB. 


(TflX. 


18.  OsnaifAi.  law  811*)— iKSTBUonoNS— 

UNDUX  PKOHinEKOB  TO  FABTIOULAB  MAT- 

When  the  coart  sabmlts  the  Imub  of  lelf- 
defense  geoerally  in  the  termi  of  the  law,  It  b 
error  to  select  detached  and  iaolated  parts  of 
the  evidence  aod  single  them  out  for  particular 
instmctions  either  at  the  instance  <it  the  state 
or  accosed. 

[Sa.  Notcw— E\ir  other  cases,  see  CMmlnal 
Law,  Cent  Dig.  H  17S7, 1969-1972;  Dee.  Dig. 
f  Sll.*] 

14.  Oaiminal  Law  ((  678*)— BnoBHOB— Is- 

BTBDcnonB. 

Where  the .  atate  on  a  trial  for  marder 
'  shows,  as  a  part  of  its  pdmair  proof  of  guilt 
to  famish  a  motive,  that  decedent  had  charged 
accused  with  crime,  no  limiting  charge  Is  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  H  1997,  1872-1876;  Dec.  Dig. 
f  673.*] 

15.  Cbhonai.  IjAW  at  1043*)— SriDBiroi— Ob- 
jections. 

Where,  on  a  trial  for  marder,  no  objection 
was  interposed  to  the  evidence  that  decedent 
left  home  aboat  6  o'clock  In  the  morning  of  the 
daj  of  the  killing,  and  that  when  he  left  be 
went  to  perform  specified  work  and  carried  a 
hammer  with  him,  an  objection  to  evidence 
relating  to  the  time  of  his  expected  return  on 
the  ground  that  It  was  immaterial  did  not  pre- 
sent an  objeetim  to  the  evideiiee  Eeriewable  w 
appeal. 

[Ed.  Note.— IVht  oAer  eaM%  see  Criminal 
Law,  C^at.  Dig.  if  260^  2B0S;  De&  Dig.  { 

1043.*] 

Appeal  from  District  Court,  Shelby  Ooan- 
iy;  James  L  Perkliu,  JiidK& 

Clay  Harrelson  was  convicted  of  murder 
In  the  second  degree^  and  he  appeals.  Af- 
firmed. 

Dan  Walker,  Geo.  S.  King,  and  King  & 
King,  for  appellant.  D.  U.  Short  &  Sons 
and  John  Uobl^,  AasL  Atty.  tax 
the  State. 


BAMSBT,  J.  By  Indlctmoit  filed  in  the 
district  court  of  Shelby  county  on  the  17tb 
-day  of  August,  190S,  appellant  was  charged 
with  the  murder  of  one  S.  A.  Fraaw.  This 
killing  is  charged  to  have  been  committed 
on  the  10th  day  of  June  preceding.  At  a 
trial  bdd  In  said  court  on  the  14th  day  of 
September,  1909,  appellant  was  by  the  jury 
found  guilty  of  murder  In  the  second  degree, 
and  his  punishment  assessed  at  confijtonent 
in  the  penitentiary  for  a  period  of  five  years. 

The  statement  of  facts  comprises  some- 
thing more  than  100  pages  of  closely  typo- 
written  matter,  and  it  would  be  impossible 
-within  the  limit  of  any  ordhury  opbilon  to 
make  a  detailed  statement  of  the  case.  It 
may  be  sufficient,  however,  to  say  that  ap- 
pellant and  deceased  lived  -within  about  a 
quarter  of  a  mile  of  eadi  other,  and  that 
their  relations  had  not  been  ftiendly  for 
some  little  tlm&  Vartons  threats  were  shown 
to  have  been  uttered  by  deceased  against  ap- 
pellant, and  there  was  ataoB  evidence  of 
threats  by  appellant  to  do  barm  to  decea»> 
■ed.   The  record  shows  that  a  brother  of  ap- 


pellant had  been  prosecuted  for  ttieft  by  de- 
ceased, or  at  least  the  deceased  was  a  pronk- 
Inent  actor  In  bis  prosecution  and  an  impor- 
tant witness  on  his  trlaL  It  also  shows  that 
deceased  had  charged  appellant  with  burn- 
ing his  smokehouse,  and  that  probably  tbe 
deceased  Instigated  a  charge  of  tb^  of  tim- 
ber against  appellant  The  record  also  shows 
that  some  charge  about  the  same  time  had 
been  brought  against  deceased.  Taking  the 
^ole  record,  it  clearly  shows  that  the  re1a< 
tlona  between  the  parties  were  very  strain- 
ed. There  Is  in  the  record  considerable  tes- 
timony that  appellant  was  a  man  of  good, 
reputation  as  a  quiet  peaceable  dtizen. 
There  is  some  evidence  to  the  effect  in  sab- 
stance  that  tbe  reputation  of  deceased  as  a 
qnlet  and  law-abiding  clUzen  was  bad, 
though  the  state  met  this  issue  by  teatiUnony 
that  hlB  reputation  In  this  respect  was  good. 
The  evidence  tends  to  show  that  for  many 
years  there  was  a  roadway  leading  across 
appellant's  land,  and  that  for  some  time  be- 
fore thlB  In  getting  logs  to  the  river  appel- 
lant had  been  hauling  across  the  land  of  de- 
ceased. To  this  deceased  objected,  and  had 
given  notice,  Just  before  tbe  killing,  to  ap- 
pellant that  this  must  stopb  Out  of  these 
controversies  grew  the  difficulty,  and  In  them 
rests  the  motive  for  tbe  killing.  When  this 
killing  took  place  there  was  no  eyewitness 
except  appellant  His  evidence  tends  to  show 
that  on  tbe  morning  In  question  he  came 
upon  deceased  unexpectedly  and  upon  an  In- 
frequently traveled  road.  Deceased  was  in 
his  shirt  sleeves,  had  a  hammer  In  his  hand, 
and  his  coat  thrown  across  his  left  arm.  His 
testimony  Is  that,  when  he  was  10,  IS,  or 
20  Bt^  from  tbe  deceased,  deceased  pot  his 
hand  towards  bis  waist,  and  with  a  threaten- 
ing statement  made  a  demonstration  as  If  to 
draw  a  pistol,  and  tbat  thereupon  be  shot 
deceased.  Ai^Uant  was  armed  with  a  dou- 
ble-barreled shotgun,  and  the  evidence  shows 
that  he  fired  into  the  body  of  deceased  23 
different  and  distinct  shot,  or  at  least  bis 
body  was  pierced  and  bore  evidence  of  hav- 
ing been  struck  by  at  least  that  many  dif- 
ferent bullets.  When  found,  by  tbe  testi- 
mony of  numerous  witnesses.  It  was  shown 
deceased  was  In  his  sblrt  sleeves,  and  his 
coat  was  lying  across  his  left  arm,  and,  by 
the  testimony  of  most  of  tbe  witnesses.  It 
was  shown  that  it  was  folded  with  tlie  lin- 
ing cm  the  ontBide ;  ttiat  it  contained  a  pis- 
tol, and  that  thii  ^stol  was  rather  against 
the  body  of  the  deceased.  This  wHl  probably 
be  a  snffldokt  statnnent  of  the  case  to  make 
the  opinion  understood. 

1.  When  the  ease  was  called  for  trial  ap- 
pellant filed  a  motion  to  quash  the  venire  on 
two  gronnds.  Slrirt,  because  it  did  not  state 
the  nature  of  the  offrase  with  which  appel- 
lant -was  charged,  nor  that  he  was  charged 
with  a  capital  offense.  Sectmd,  becaase  tbe 
certificate  of  the  clerk  of  the  district  court 
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to  Bald  writ  was  defective  In  that  it  Is  dat- 
ed on  the  lOtli  dajr  of  September,  1909,  which 
was  nine  days  after  the  venire  was  by  Its 
terms  made  returnaUe.  We  think  there  is 
no  merit,  as  presented.  In  either  of  these  con- 
tentions. Article  612  of  our  Code  of  Crim- 
inal Procedure  Is  to  this  effect:  "A  'special 
venire'  Is  a  writ  Issued  by  order  of  the  dis- 
trict court,  in  a  capital  case,  commanding 
the  sheriff  to  summon  such  a  number  of  per- 
sons, not  less  than  tbirty-atx,  as  the  court 
in  its  discretion  may  order,  to  appear  before 
the  court  on  a  day  named  in  the  writ,  from 
whom  the  Jury  for  the  trial  of  such  case  Is 
to  be  selected."  The  statute  by  its  terms 
does  not  require  that  this  writ  shall  state 
that  the  case  In  which  it  Is  issued  is  a  capital 
case,  or  that  it  shall  state  the  nature  of 
the  offense,  but  only  provides  that  such  spe- 
cial venire  shall  be  Issued  In  a  capital  case. 
In  this  case  tbe  writ  names  the  case  by  style 
and  number  and  the  court  in  which  it  Is 
pending,  and  gives  the  day  and  date  to  which 
same  is  returnable.  It  has  long  been  held 
in  this  state  that  statutes  relating  to  this 
writ  are  for  the  moat  part  directory,  and 
should  1)e  liberally  construed.  Roberts  t. 
State,  30  Tex.  App.  291,  17  S.  W.  460;  Mur- 
ray T.  State,  21  Tex.  App.  466,  1  B.  W.  522; 
Podtet  T.  State,  6  Tex.  App.  652.  There  is 
no  claim  or  contention  that  In  fact  the  writ 
was  not  issued  in  the  Instant  case,  or  that 
It  was  not  a  case  In  which  under  tbe  law  a 
special  venire  was  required  to  be  Issued. 
Nor  do  we  think  there  is  any  merit  in  the 
bill  of  exceptions  and  contention  tliat  the 
writ  should  have  lieen  abated  because  It  was 
dated  on  the  10th  day  of  September,  1909. 
Tinder  the  direction  of  the  court  inquiry  was 
made,  and  it  was  discovered  that  as  a  mat- 
ter of  fact  It  was  issued  on  tlie  10th  day  of 
August,  1909,  and  that  the  Indorsement  on 
the  back  of  said  special  venire  bears  that 
date,  and  that  the  certificate  of  the  clerk 
at  tlie  bottom  of  the  venire  bearing  the  date 
of  September  10,  1909,  was  a  clerical  error. 
Tbe  writ  by  its  terms  was  made  returnable 
on  September  1,  1909,  and  the  Jurors  appear- 
efl  on  the  8d  day  of  September  of  the  same 
year  under  authority  and  by  direction  of 
tbe  writ  aforesaid.  It  seems  too  clear  for 
discussion  that  this  cont^tion  is  withoat 
merit 

2.  On  the  trial  the  state  was  permitted  to 
Introduce,  over  the  objections  of  appellant, 
Mr.  6.  W.  Gibson,  official  stenographer,  who 
testified  in  substance  tliat  on  the  trial  of  ap- 
P^lant's  brother  at  the  Febmaiy  term.  190S. 
of  tlie  district  court  of  Sbelhy  county,  In 
which  be  was  <diarged  with  theft  of  hogs, 
and  In  which  deceased  was  the  principal 
state's  witness,  after  tbe  Jnry  upon  said  trial 
bad  retired  to  consider  of  their  verdict  th^ 
came  into  open  court,  and  requested  that  the 
testimony  of  laid  witnen  Fraser  be  read  to 
tliem  the  stenographer,  and  that  after  the 
reading  of  the  testimony  of  said  witness  the 
pxrj  afterwards  returned  a  verdict  of  con- 
lS2  8.Wr-B0 


victlon  against  appellant's  brother  assessing 
bis  punishment  at  two  years'  confinement  in 
the  state  penitentiary.  This  testimony  was 
objected  to  for  the  reason  that  same  was  Im- 
material and  irrelevant  and  because  the  de- 
fendant was  not  present  at  the  time,  and  did 
not  hear  tbe  testimony  that  was  re-read,  and 
had  never  heard  of  its  having  been  re-read 
Just  prior  to  tbe  verdict  being  returned 
against  his  brother.  That  it  was  -competent 
under  the  facts  of  this  case,  as  showing  mo- 
tive, for  the  state  to  prove  the  relation  of 
the  deceased  to  tbe  case  In  question,  his  ac- 
tive partlclpancy  therein,  there  would  seem 
to  be  no  sort  of  doubt  It  will  be  observed 
that  no  portion  of  tbe  statement  made  by 
the  deceased  was  admitted,  but  simply  tbe 
fact  was  proven  that  hla  testimony  vras  re- 
read, and  that  afterwards  a  conviction  was 
had.  This  matter  is  not  Included  In  any  reg- 
ular bill  of  exceptions,  but  appears  In  the 
statement  of  facts  where  It  is  stated,  as  an 
objection,  that  It  was  not  shown  that  this 
occurrence  was  had  In  tbe  presence  of  the 
appellant  or  that  he  had  ever  heard  of  It. 
The  testimony  of  Mr.  Gibson  does  not  show, 
as  a  matter  of  fact  uor  is  it  stated  and 
found  as  true  by  the  court  that  lie  was  not 
present  or  did  not  know  of  the  incident  tes- 
tified about,  nor  is  it  clear  that  appellant 
bad  not  heard  and  did  not  know  of  this  In- 
cident We  are  Inclined  to  think  that  tbe 
record  raises  tbe  Issue  that  he  did  know  of 
It  and  that  his  relations  to  tbe  case  and  his 
Interest  in  his  brother's  behalf  were  such  as 
to  Justify  the  Jury  In  concluding  that  he 
must  in  the  nature  of  things,  have  known 
of  this  particular  Incident.  It  Is  shown  on 
the  cross-examination  of  the  witness  Harvey 
that  the  appellant  was  present  at  the  trial 
of  his  brother.  While  he  denies  this,  it  does 
appear  from  his  testimony  that  he  was  en- 
gaged for  about  two  days  after  the  convic- 
tion in  seeking  to  obtain  affidavits  of  vari- 
ous persons  attacking  the  reputation  of  de- 
ceased for  truth  and  veracity,  which  afilda- 
vlts  were  intended  for'  use  in  his  brother's 
motion  for  new  trial  which  was  then  pend- 
ing. It  also  appears  by  the  testimony  of  the 
witness  Roberta  tliat  appellant  understood  or 
believed  that  hla  brother  bad  been  convicted 
for  hog  theft  largely  if  not  solely  upon  the 
testimony  of  the  deceased,  It  appearing  fur- 
ther in  this  conversation  that  appellant  said 
to  Roberts  on  the  Saturday  evening  before 
deceased  was  killed  on  Monday,  that  this 
testimony  of  deceased  would  not  be  forth- 
coming at  tbe  next  trial  of  his  brother. 

3.  Complaint  Is  made  of  the  charge  of  the 
court  In  that  It  is  erroneous  since  It  failed  to 
charge  the  Jury  that  appellant  had  tbe  right 
to  carry  his  gun  with  him  in  the  bottom  on 
the  morning  of  tbe  homicide,  and  that  If  the 
Jury  believed  that  he  was  seeldng  the  de- 
ceased with  his  gun  and  met  the  deceased  in 
tbe  road,  and  at  said  meeting  ^ot  him,  but 
did  no  act  calculated  to  provoke  a  difficulty 
with  deceased,  and  that  deceased  made  a  hos* 
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tile  dnuonstratlon  towards  him,  that  deceas- 
ed wu  about  to  draw  his  pistol  for  the  par- 
pose  of  killing  him  or  doing  him  some  serious 
bodily  Injury,  that  then  he  would  hare  a 
right  to  shoot  In  self-defense,  and  the  fact 
that  he  was  carrying  his  gun  and  looking  for 
the  deceased,  if  the  Jury  so  beHered,  would 
not  under  these  circumstances,  abridge  or 
lessen  defoidant's  right  of  self-defense.  In 
considerbic  this  complaint  It  should  be  stated 
that  the  court  gave  an  excellent  ai^  full 
charge  on  the  law  of  self-defense  which  Is 
not,  ezc^  In  the  re«pect  above  noted,  com- 
plained of,  except  In  the  most  general  way. 
We  do  not  think  under  the  facts  of  this  case 
that  the  court  should  have  given  this  charge. 
The  evidence  of  appelant  was  directly  to  the 
effect  that  at  the  time  of  the  fatal  difficulty 
he  was  not  seeking  deceased,  and  that  he 
came  upoa  blm  «itirely  unapectedly.  The 
court  did  Jioi  charge  on  the  issue  of  pro- 
voking the  difficult,  or  In  any  way  limit  ap- 
pellant's rights  of  scaf-defenae  by  reason  of 
any  such  claim  or  contention.  In  flie  absence 
of  a,  charge  presenting  the  law  ixt  provoking 
the  difficulty  the  court  was  not  In  error  In  not 
charging  the  jury  in  respect  to  these  matters. 
An  examination  of  the  antboritles  will  dis- 
doee  the  fact  tiiat  in  practically  all  the  cas- 
es instructions  such  as  those  motioned  In 
this  asslgnmrat  have  only  been  glren  where 
the  Issue  of  provoking  the  difficulty  was  In 
the  case. 

4.  During  the  trial  it  was  developed  that 
a  complaint  had  some  time  before  the  killing 
been  made  against  appellant  charging  him 
with  the  theft  of  timber  from  the  deceased, 
and  that  in  view  of  this  evidence  the  court 
erred  In  falling  to  limit  same  to  the  purposes 
for  which  It  was  introduced.  We  think  it 
would  have  been  manifestly  Improper  for  the 
court  to  have  limited  this  testimony.  It  was 
introduced,  among  other  things,  and  was 
clearly  admissible,  for  the  purpose  of  showing 
animus,  motive,  and  resentment  on  the  part 
of  appellant  and  as  .furnishing  a  reason  for 
his  hate,  dislike,  and  ill  will.  Sullivan  v. 
State,  31  Tex.  Or.  R.  486,  20  8.  W.  827,  37 
Am.  St.  Bep:  826.  It  IB  not  necessary  to  lim- 
it evidence  of  extraneous  crimes  for  the  pur- 
pcffie  of  affecting  defendant's  credibility  as  a 
witness  unless  the  evidence  of  such  extrane- 
ous crimes  might  be  used  by  the  Jury  against 
him  on  the  trial.  In  other  words,  if  it  Is 
such  evidence  as  in  its  nature  could  not  be 
taken  as  a  clrcumBtance  of  guilt  in  the  case 
being  tried  It  Is  not  error  to  fall  to  limit  It 
In  the  chaise.  Thomley  v.  State,  36  Tex. 
Cr.  B.  118.  34  8.  W.  264,  61  Am.  St.  Bep. 
836.  While  this  testimony  seems  on  the  trial 
to  have  been  treated  somewhat  in  the  nature 
of  impeaching  evidence  it  was  nevertbel^ 
admissible,  as  It  was  doubtless  admitted,  to 
show  motive.  For  the  court  to  have  singled 
out  this  testimony  so  admissible  on  tAe  sub- 
ject of  motive  would  donbtlen  have  been  to 
liave  dignified  it  with  an  importance  that  it 


did  not  possess,  and  might  have  been  subject 
to  objection  as  a  charge  on  the  weight  of  the 
evidence.  In  the  case  of  Rice  v.  Stat^  49 
Tex.  Gr.  a  S69,  94  S.  W.  1024,  It  was  held 
that  it  was  error  to  charge  the  Jury  that  the 
state  had  Introduced  evidence  which  might 
tend  to  show  the  defendant  and  other  parties 
acting  with  him  influenced  a  state's  witness 
to  leave  the  state  and  not  attend  the  trial, 
and  that  the  Jury  could  only  consider  such 
testimony  as  a  mere  circumstance  with  other 
evidence^  in  determining  whether  defendant 
killed  deceased,  and  if  bo  his  motive  in  do- 
ing  so,  and  that  the  Jury  could  not  consider 
it  for  any  other  purpose,  as  th^  could  not 
convict  defendant  for  any  offense  other  than 
that  named  in  the  indictment  This  charge 
was  held  to  be  on  the  weight  of  the  evldmca 
and  not  aiUhorized.  Hall  t.  Stat^  81  Tex. 
Cr.  B.  566,  21  S.  W.  86& 

6.  On  the  trial  the  state  proved  by  Urs. 
Permlnter  and  her  daughter  D<hui  Permlntw 
thac  on  the  day  of  the  homldde  and  a  short 
time  thereafter  they  stopped  at  the  home  of 
aKwUant  to  get  some  water,  and  in  cimversa- 
tlon  wltli  them  he  made  the  statement  that 
he  shot  and  killed  deceased,  and  that  at  tlie 
time  he  shot  him  deceased  was  putting  his 
hand  in  his  shirt  bosom.  The  state  was  also 
permitted  to  prove  by  one  Oox  that  on  the 
road  from  his  house  to  Logans  port  appellant 
made  the  statement  to  him  that  deceased  had 
been  Interfering  with  him  and  his  teams 
where  he  was  hauling,  and  that  he  had  car- 
ried his  gun  for  htm  on  the  previous  day.  and 
he  did  not  come  and  that  it  was  a  good  thing 
he  did  not  come,  if  he  had  he  would  have 
been  killed,  and  that  the  next  ^ime  he  both- 
ered him  over  there  In  his  work  he  would 
kill  him.  The  state  waa  also  permitted  to 
prove  by  one  Williams  that  appellant  told 
him.  In  speaking  of  deceased  having  his 
smokehouse  burned,  that  if  he  ever  told  htm 
to  his  face  that  he  burned  his  smokehouse  he 
would  kill  htm.  It  was  further  shown  In  evi- 
dence that  appellant  was  asked  touching  the 
statements,  and  denied  making  them,  or  any 
of  them  as  attributed  to  him  by  the  witness- 
es. It  is  urged  that  since  this  evidence  was 
In  direct  contradlctloa  and  In  Impeachmrat 
of  the  testimony  of  appellant  while  a  witness 
In  his  own  behalf,  that  the  court  should,  in 
Its  charge,  have  limited  the  testimony  of 
these  witnesses  to  the  purpose  for  which  It 
was  offered.  Under  this  assignment  they 
submit  this  proposition:  "When  a  defendant 
goes  upon  the  stand  as  a  witness  in  his  own 
b^alf,  he  becomes  subject  to  the  rules -as 
any  other  wltnees,  and  when  predicate*  are 
lain  for  the  purpose  of  his  impeachment,  and 
testimony  Introduced  for  that  purpose,  it  is 
the  duty  of  the  court  in  Its  charge  to  the 
Jury  to  limit  mx3i  testimony  fbr  Oib  only 
purposes  for  whi<3i  It  was  admitted.**  That 
the  testimony  of  WHllams  and  Ook  was  ad- 
missible as  direct  testimony  there  cannot  be 
the  slightest  doubt  They  both  in^y  threats 
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to  kill  and  M  well  Imply  the  most  deadly 
animosity,  and,  as  sbowlng  motive,  were  nn- 
donbtedly  admtellde  as  original  testimoDy. 
We  ttdnkt  further,  on  a  fair  analy^  of  the 
evidence  that  the  teetlmiHiy  <a  Mrs.  Vet- 
m Inter  and  her  daughter  was  equally  admis- 
sible aa  original  testimony.  When  the  body 
of  deceased  was  examined,  no  pistol  was 
foond  on  falm  except,  one  In  his  coat  pocket, 
and  the  location  of  this  was  so  distinctly 
aw^  fkom  his  bosom  as  to  show  the  sub- 
atantlal  imtrnth  of  appellant's  stat^ent  to 
these  ladles.  It  should  be  remembered,  too. 
that  these  ataton^ts  to  Mrs.  Permlnter  and 
her  daughter  were  made  Immediately  after 
the  killing,  and  before  an  examination  of 
the  body  bad  been  made  by  other  persons. 
Hence,  their  testimony  was  the  evidence  of 
appellant  himself  about  the  facts  Immediate- 
ly sorroundlng  the  killing,  though  incidental- 
ly an  Impeachment  and  contradiction  of  ap- 
pellant's testimony,  and  was  admissible  as 
original  testimony.  As  stated,  the  testimony 
of  Gox  and  Williams  implying  and  Involving 
a  threat  by  appellant  against  the  deceased 
and  as  showing  111  will  and  toimoslty  was 
legitimate  and  affirmative  testimony  for  pur- 
poses other  than  Impeachment,  is  sound  In 
reason,  and  supported  by  an  abundance  of 
authority.  Leeper  v.  State,  29  Tex.  App.  63, 
14  S.  W.  898,  and  Hudson  v.  State,  28  Tex. 
App.  323.  13  S.  W.  388.  The  mere  fact  that 
the  testimony  was.  In  a  sense.  Impeaching, 
or  that  It  was  offered  by  counsel  In  the  belief 
that  If  was  Impeaching  In  Its  character,  can- 
not affect  Its  admissibility,  If  In  fact  and  law 
it  were  admissible  In  the  flrst  instance.  It 
was  incldmtally  impeaching,  and  It  would 
have  been  manifestly  erroneous  for  the  court 
to  have  denied  the  state  the  use  of  this  evi< 
dence  aa  testimony  of  guilt  and  to  have  lim- 
ited It  solely  for  the  purpose  of  contradiction. 

A  careful  review  of  the  entire  record  has 
convinced  us  that  there  Is  no  error  for  which 
the  case  should  be  reversed,  and  it  is  there- 
fore ordered  that  the  Judgment  of  oonvlctios 
and  the  same  la  hereby.  In  all  things  af- 
firmed. 

On  Motion  for  Rehearing. 

The  motion  for  rehearing  filed  in  this 
cause  <m  behalf  of  appellant  concedea  that 
the  court  correctly  determined  several  ques- 
tions originally  rtiied  on  for  a  leversaL 
Swlous  dlsasreemeut,  however,  with  out  con- 
clusions on  other  matters  contained  In  Uie 
oplBlim  and  arising  on  die  record  Is  strongly 
urged.  These  several  matten  are  so  sklllfnl- 
ly  presented,  and  are  urged  with  so  mudi 
MmestiUM  and  vigor,  that  we  have  tat  It 
our  duty  to  revtow  and  dlacnss  them. 

1.  The  flrst  ground  of  the  motion  for  te- 
liearbig  la  at  follows;  "The  court  erred.  In 
the  ofdnlon  of  afllrmance,  In  holding  that  It 
was  not  error  for  ttie  trial  court  to  admit 
the  testimony  of  O.  W.  Olbson,  official  ste> 
nographer,  to  tite  ttteet  that  the  Jury  upon 


the  trial  oC  Qiptilanf  s  brotiier  returned  a 
verdict  of  gaOty  after  be  had  rfr-rea^  at 
th^  reqinest,  the  testimony  of  deceased  giv- 
en upon  that  trial,  and  in  holding  that  appel- 
lant must  have  had  knowledge  of  such  trans- 
action. In  the  nature  of  things,  the  evidence 
showing  and  the  agreement  of  the  parties 
establishing,  that  appelant  knew  nothing  of 
this  transaction." 

A  careful  review  of  the  record  has  more 
firmly  convinced  us  that  the  disposition  and 
treatment  of  this  question  In  the  orl^nal 
opinion  was  and  Is  correct  The  bill  of  ex- 
ception evidencing  this  matter  seems  clearly 
defective  In  not  showing  aa  a  fact  that  ap- 
pellant was  unaware  that  deceased  was  a 
witness  against  Us  brother,  of  the  Import 
ance  of  his  testimony,  and  of  the  particular 
incident  of  hla  testimony  having  been  read 
to  tlie  Jury  by  the  stenographer.  The  mere 
statement  and  denial  of  audi  knowledge  In 
the  bill  of  exception  Is  not  equivalent  to  a 
finding  that  Che  matters  stated  as  grounds 
of  objection  are  In  fact  true.  If  we  look  to 
the  evidence  It  seems  clearly  true  that  there 
was  abundant  testimony  from  which  the  Jury 
mlglit  have  reasonaUy  found  that  he  had 
such  knowledge  and  It  seems  dear  to  us,  In 
the  U^t  of  the  entire  record,  that  no  fair 
mind,  having  In  mind  the  ffiitire  case^  could 
have  doubted  for  one  moment  fliat  he  did 
have  this  Information.  One  wltnees  speaks 
of  appellant  being  iiresent  at  the  trlaL  It 
was  shown  owwheknlngly  1^  the  evidence 
that  aftw  his  brother's  conviction  he  active- 
ly engaged  In  an  ^ort  to  secure  affldavlta 
impeadilng  the  reputation  of  deceased  fbr 
truth  and  veracl^,  and  had  stated  to  a  wit- 
ness with  deep  sli^lficance  that  this  testi- 
mony of  Fraaer'a  would  not  again  appear  In 
Jud^ent  against  his  tffother.  All  this  is 
ccmslstent  with  the  Idea  that  he  must  have 
known  and  did  know  ot  deceased's  testimo- 
ny, Its  importance  the  »tent  to  whldi  it 
figured  in  his  brotho's  case,  and  all  the  In- 
cidents at  the  trlaL  If  It  does  not  show  it 
directly,  It  la  certain^  strong  drcnnutantlal 
evidence  of  the  foct,  and  audi  fact  et  notice 
In  this  as  In  other  casee  may  be  as  truly  and 
convlnchigly  shown  by  (Urcnmstaneea  aa  by 
direct  evidence.  It  should  further  be  re- 
membered that  no  part  of  deceased's  testl- 
mraoy  on  the  trial  of  the  brother  of  appe- 
lant was  admitted  In  this  cas^  but  merely 
that  the  testimony  given  on  such  trial  was 
thereafter  reproduced  by  the  stenc^apher. 

2.  The  second  ground  of  the  motion  Is  as 
foUovrs :  "The  court  erred,  In  the  pinion  of 
affirmance,  In  holding  that  no  error  was  com- 
mitted upoa  the  trial  of  the  cause  because 
of  the  fiiUnre  of  the  trial  court  to  afllrma- 
tlvdy  <harge  the  Jury  as  set  forth  In  appetl- 
lant^  seventh  exception  in  his  motion  for  a 
new  trial  to  the  effect  that  appellant  had  the 
rl^t  to  carry  his  gun  wlHi  him  on  the  morn- 
ing of  the  homicide,  and  tiiat  if  the  Jury  be- 
lieved he  was  seeking  deceased  with  his  gun 
irim  they  met  In  the  road*  but  that  he  did 
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no  act  at  the  time  calcnlated  to  provoke  or 
to  bring  on  the  difficulty  with  deceased,  and 
that  deceased  made  a  hostile  demonatratlon 
as  if  to  draw  a  pletol,  or  of  doing  him  some 
serious  bodily  harm,  that  appellant  would 
hare  the  right  to  shoot  and  kill  deceased, 
and  the  fact  that  appellant  had  his  gun 
would  not  abridge,  or  lessen,  his  right  of 
self-defense." 

This  matter  was  fully  considered  on  orig- 
inal submission  and  seems  to  us  to  hare  been 
conclusively  answered  and  correctly  disposed 
of  in  the  original  opinion.  In  the  pending 
motion  the  point  is  sought  to  be  strengthened 
by  combining  with  it  a  discussion  of  the  fact 
that  the  court  permitted  proof  of  the  Inno- 
cmt  purpose  of  deceased  in  being  on  the 
road  at  the  time  he  met  bis  death.  This  sug- 
gestion and  Tlew  is  presented  for  the  first 
time  in  this  motion.  It  cannot  now  be  urged. 
The  Issue  of  self-defense  was  well  presented, 
and,  except  In  the  respect  herein  urged,  was 
not  complained  of  in  the  court  below.  There 
was  no  submission  of  the  Issue  of  provoking  a 
difficulty.  Where  the  court  submits  the  Is- 
sue oi  self-def»8e  generally  in  die  tenos  of 
the  law,  it  is  not  only  not  reanlred.  but  It 
would  be  manifestly  Improper  to  sdect  de- 
tached and  Isolated  parts  of  the  evidence  and 
single  them  out  for  particular  and  i^eclal  In- 
structions, either  at  the  Instance  <tf  the  state 
or  the  defoidant 

8.  The  Uilrd  ground  of  the  motlim  la  thus 
stated:  'The  court  erred,  in  Its  tqilnlon  of 
affirmance,  In  holding  ttiat  under  Qie  circum- 
stances it  did  not  devolve  upon  the  trial 
court  to  limit,  to  the  onl^  purpose  for  which 
It  was  Introduced,  the  teatlmoi^  given  by  de- 
fendant, over  objection  of  hla  counsel,  to  the 
effect  that  he  had  beoi  Indicted  by  deceased 
ftff  theft  of  tlmbtf.** 

This  testimony  was  admitted,  and  was 
dearly  admissible  on  tba  gronnd,  considered 
In  connectlcni  with  oOker  evidence,  that  it 
showed  malice  and  111  will  on  part  of  appe- 
lant towards  deceased.  If  In  fact  he  was  not 
guilty  of  the  theft  of  timber  as  had  been 
charged  by  deceased,  his  wrath  and  anger 
would  have  been  perfectly  natural.  If  h« 
had  been  guilty,  tiien,  of  suffh  charge  and  ex- 
posure^ he  no  doubt  would  have  entertained 
towards  Fraser  the  same  111  will.  This  was 
testimony  of  the  highest  value  to  the  state 
to  prove  hatred,  111  will,  and  motive.  Again, 
It  muBt  be  zemembered  that  it  was  not  a 
case  where  evidence  or  proof  of  extraneous 
crimes  bad  been  admitted.  The  testimony  In 
this  case  went  only  to  the  extent  that  de- 
ceased had  made  such  a  diarge  against  ap- 
pelant, but  what  the  facts  were  In  respect 
to  aame  tbe  record  la  wholly  silent.  The  tes- 
timony atoMied  with  the  fiict  of  the  charge. 
There  was  no  dangw,  therefore,  that  appd- 
lant  would,  under  an  indictment  for  murder, 
be  convicted.  In  the  absence  of  any  proof  sus- 
taining it,  on  a  charge  of  theft  Nor  in  sudi 
canditton  of  the  record  la  It  reasonable  or 
Calf  to  assnme  that  the  evidence  could  or 


would  have  been  appropriated  by  the  Jnry 
for  any  purpose  except  the  single  one  al 
showing  animus  or  motive.  There  Is  per^ 
haps  no  question  which  Is  In  more  confusion 
In  our  decisions  than  the  one  involved  In  the 
proposition  as  to  when  the  conrt  Is  required 
to  give  a  charge  limiting  testimony  as  to  oth- 
er offenses,  or  as  to  proof  of  charges  of  oth^ 
offenses.  In  most  of  the  cases  in  the  Re- 
ports, and  In  nearly  all  of  the  cases  cited  in 
support  of  the  motion,  it  appeared  that  there 
was  evidence  of  the  commission  of  other  of- 
fenses. However  the  rule  may  be  generally, 
we  think  this  statement  is  sound  law. 
Where,  as  In  this  case,  charges  against  a  de- 
fendant by  a  deceased,  similar  to  the  one 
here  in  evidence,  are  offered  as  supplying 
and  furnishing  motive,  and  as  part  of  the 
Rtate's  affirmative  and  original  or  primary 
proof  of  guilt,  no  limiting  charge  is  either 
required  or  proper  to  be  given.  Tbls  rule 
is  not  only  sound  In  legal  reason,  but  is  di- 
rectly supported  by  the  decisions  referred  to 
in  the  original  opinion.  In  the  case  of 
Thomley  v.  State,  36  Tex.  Cr.  R.  118,  34  8. 
W.  264,  61  Am.  St.  Rep.  836,  Judge  Hurt, 
in  passing  on  the  motion  for  rehearing,  uses 
this  language :  "But  where  the  testimony  is 
simidy  used  to  prove  up  the  case  as  res  gee- 
tie,  or  to  prove  any  other  fact  that  forms  a 
part  and  parcel  of  the  case,  so  as  to  show 
the  defendant's  guilt,  and  there  is  no  proba- 
bility of  Oe  jury  convicting  for  the  fM&ae 
not  diarged,  it  Is  not  necessary  to  limit  the 
dfect  of  the  testlnumy.  In  fact,  it  la  cmly 
necessary  for  the  court  to  charge  upon  and 
Ihnit  said  twtlmony  when  there  la  danger 
of  a  conviction  for  the  offense  not  charged, 
or  of  an  unwarranted  use  of  the  te8tlm(my 
to  the  prejudice  of  the  defradant  in  the  case 
in  which  be  Is  bdng  tried."  In  the  case  of 
HaU  r.  State.  81  Tex.  Cr.  B.  565,  21  S.  W. 
86Sk  Judge  Davidson,  speaking  for  the  court, 
says:  "The  oourt  did  not  ^  in  falling  to 
diarge  upon  the  effect  of  this  evidence  and 
In  omittliv  to  restrict  it  as  a  fact  tending 
to  prove  motive  or  malice.  The  aathorittei 
dted  by  a^idlant  sustain  the  propodtfon 
that  when  Independent,  contemporaneous 
crimes,  or  crimes  showing  system,  are  ad- 
duced and  rdled  on  to  onmect  the  aocnsed 
wltii  the  offense  on  trial,  or  to  dxmHap  res 
gasti^  or  to  show  Intent^  they  should  be  re- 
stricted to  their  proper  office  by  appropriate 
InstrncUcHiB.  The  rule  grows  out  of  the  ne- 
cessity of  ifft^ecting  the  accused  against  con- 
vidlon  of  an  dfense  not  charged  In  the  in- 
dictment, and  to  guard  him  from  prejudice 
that  might  occur  on  account  of  audi  crimes 
being  admitted  as  evidence.  But  the  evi- 
dence under  dlscussltm  Is  a  part  and  pared 
of  this  cas^  belongs  to  and  grows  out  of  it. 
Is  not  an  Independmt  ofCense,  and  does  i^ot 
come  within  the  rule  Invoked  by  deftedant** 
To  the  same  effect,  see  Weaver  v.  State,  46 
Tex.  Cr.  B.  607.  81  S.  W.  37. 

4.  The  next  ground  4^  the  motion  Is  to 
thla  effect:  "The  court  dred,  in  its  opinion 
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of  aiBrmance,  In  holding  that  the  testimony 
of  Mrs.  Permlnttf  and  her  daughter,  Dona,  to 
the  effect  that  appellant  stated  to  them  short- 
ly after  the  homicide  that  he  shot  and  killed 
deceased,  and  that  at  the  time  be  shot  him  he 
had  his  band  In  bis  shirt  bosom,  was  original, 
and  not  impeaching,  testimony,  such  as  re- 
quired the  trial  oonrt  to  limit  the  same  in  its 
charge  to  the  Jury  to  the  only  purpose  for 
which  it  was  admissible,  and  In  holding  that 
the  trial  court  did  not  err  in  f&illng  to  limit 
the  tSect  of  such  testimony." 

There  la  no  merit  in  this  contention.  It  is 
admitted  in  the  motion  that  there  was  no  er- 
ror in  admitting  in  evidence  the  statemeot  of 
appellant  that  he  had  killed  Eraser.  That,  it 
is  conceded,  was  original  erldence  proving 
the  homicide.  Again,  since  appellant  on  the 
stand  admitted  the  killing,  In  any  event  It 
could  have  worked  no  injury.  The  complaint 
Is  that  since  tbe  statwnents  of  Mrs.  Fermlnter 
and  her  daughter  proved  an  admission  of 
the  killing,  under  circumstances  denied  by 
him,  that  It  was,  therefore,  necessarily  im- 
peaching, and  must  at  all  hazards  be  limited. 
This  is  not  necessarily  true,  even  It  the  testi- 
mony was  wholly  Impeaching  In  character, 
where  It  relates  to  the  very  case  being  tried, 
and  where  in  such  case  the  fact  of  the  kill- 
ing is  admitted.  In  fact  the  evidence  is  orig- 
inal testimony  which  not  only.  Includes  and 
contains  an  admission  of  the  killing,  but  Is 
an  explanation  which,  under  the  evidence, 
is  Inconsistent  with  the  facts  as  disclosed  by 
an  examination  of  Fraser's  body,  and  the 
clothing  and  weapon  carried  by  him,  and  one 
whl(A  carries  on  its  face  and  wfateb  any  Jury 
ml^t  well  believe  to  be  a  fabrication  de- 
signed to' shield  hlouelf  firom  the  consequenc- 
es of  his  wnmgdoinft  and  therefore  original 
evidence  and  strong  evidence  of  his  gout 

6.  Sinally,  It  la  urged  that  the  court  com- 
mitted error  In  permitting  the  state,  over  the 
objectirais  of  appellant,  up<m  tbe  trial  of  tbe 
case,  to  prove  its  witness  Mrs.  8.  A.  Fraser 
Connell,  the  surviving  wife  of  deceased,  the 
nndisdosel  innocait  purpose  of  deceased  In 
going  to  his  term  on  tba  morning  of  the  homi- 
cide. This  matter  was  not  presented  In  the 
original  britf,  Is  not  motioned  In  aN>ellant*8 
motion  tot  new  trial*  nor  was  It  cmtained  In 
tbe  lengthy  motion  for  rehearing  originally 
filed,  and  was  not  referred  to  in  the  opin- 
ion. A  careful  examination  of  the  record 
disposes  that  there  Is  no  bill  of  exception? 
pn^ttf  In  same  evldencb^  this  matt».  We 
find  by  reCerrtaig  to  Mrs.  GbnneU*8  testimony, 
as  contained  In  tiie  statement  of  fticts,  the 
following  reference  to  this  matter  wblt^  to 
Insoie  accuracy,  is  here  folthfully  copied:  "I 
remember  about  my  husband  being  killed.  It 
was  about  6  o'clock  I  suppose  that  morning 
when  my  husband  left  home;  when  he  left 
that  morning  he  went  to  fix  a  water  gap  and 
carried  a  hammer  with  him.  Q.  What  time 
was  he  to  return  if  he  had  any  understanding 
with  you  as  to  when  he  would  return?  De- 


fendant: That  seems  to  be  Immaterial  and 
we  object  to  it  Court:  I  don't  think  It  Is 
objectionable,  the  objection  Is  overruled.  De- 
fendant: We  exc^t  to  tbe  ruling  of  the 
court  A.  Why  he  told  me  he  didn't  know;  it 
might  be  after  dark  when  he  got  In,  if  he 
lacked  an  hour's  or  so  work  getting  through 
he  would  get  through  before  he  come  back 
rather  than  go  back  tbe  next  day."  It  will 
thus  be  seen  that  there  was  no  objection  at 
all  interposed  to  the  proof  to  tbe  effect  that 
her  husband  left  home  about  6  o'clock  tn  tbe 
morning,  and  that  when  he  left  he  went  to 
fix  a  WAtex  gap  and  carried  a  hammer  with 
him.  Tbe  only  portion  of  the  testimony  ob- 
jected to  was  that  relating  to  the  time  of  bis 
return,  and,  to  this  evidence,  the  only  objec- 
tion was  that  It  seemed  to  be  immaterial, 
which,  as  applied  to  this  character  of  testi- 
mony, was  no  objection  at  all.  As  presented, 
we  are  not  authorized  to  review  this  conten- 
tion, but.  In  the  condition  of  the  record,  must 
hold  it  wholly  without  merit 

A  careful  review  of  the  record  has  con- 
vinced us  that  the  original  opinion  was  cor- 
rect; that  appellant  has  been  convicted  on  a 
fair  trial;  and  that  his  sentence  is  warranted 
both  by  tbe  taw  and  the  facts.  It  la  there- 
fore ordered  that  the  motion  for  rehearing  be, 
and  the  same  Is  hereby,  overruled. 

McCOBD,  J.,  absent 


BROWN  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Dec.  7. 

mo.) 

1.  Cbiuinal  Law  {J  070*)— AppeaI/— Objec- 
tions TO  InvoBMATiON— Motion  in  Abbe»t. 

Objeetiona  to  the  sufficiency  of  an  indict- 
ment m^  be  raised  by  motion  in  arrest  of  Judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  81  2445-2462;  Dec.  Dig.  g  970.*J 

2.  FOBOEBT  (S  26*)— UrrEBINO  '  FOBGED  In- 
BTBOMENT  —  iNDIOTltBKT  —  AUTnOEITT— AT- 
TKMPT  TO  DEFBAUD. 

An  indictment  for  uttering  a  forged  Instru- 
ment is  -not  fatally  defective  for  failore  to  al- 
leice  that  the  iuBtmment  was  made  or  ottered 
without  lawful  authoril?  and  with  intent  to 
defraud. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Dec. 
Dig.  i  2a»l 

3.  FOBQEBT   (I  29*)  —  UTTEBIHa   FOHGED  In- 

STBUMEnT— Effect—Chabacteb  ot  Bark. 
An  indietmeDt  for  uttering  a  foned'  check 
on  a  specified  date  was  not  fatallv  defective  for 
failnre  to  allege  whether  the  bonk  was  a  part- 
nership, a  joint-stock  company,  or  a  corpora- 
tion, or  what  business  it  was  engaged  in. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  SS  77-«l;  Dea  Dig.  S  29.*] 

4.  Fobobbt  ({  29*)— Uttbbino  Foboed  Check. 

Ad  Indictment  for  uttering  a  forged  chedc 
was  not  fatally  defective  for  failure  to  allege 
whetber  the  company  purporting  to  have  drawn 
the  check  was  a  partnersnlp,  a  joint-stock  com- 
pany, or  a  corporation. 

[Ed.  Note.— For  other  cases,  see  Forgery. 
Cent  Dig.  $fi  77-81;  Dec.  Dig.  8  29.*] 
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Appeal  from  District  Court,  Orange  Goon- 
tr';  W.  B.  FoweU,  Jodga 

Hvbwt  Brown  was  couTlcted  of  ntterlnc 
a  forged  dieck,  and  be  appeals.  iJBrmed. 

John  A.  Mobl^,  Asst  Atty.  Gen.,  for  ttae 
SUte. 

RAMSET,  J.  By  Indictment  filed  In  tbe 
district  conrt  of  Orange  county  on  the  Cth 
day  of  May,  1910,  appellant  was  charged  with 
unlawfoUy,  willfully,  knowingly,  and  fraud- 
ulently passing  as  true  a  false  and  forged  In- 
stmment  In  writing  of  the  toior  f  oUowlng : 

Orange,  Texas,  Feb.  19ia    No. 

Orange 

Tbe  First  linllijuul  Bank  fiaOO 
of  Orange  I^xas. 
Pay  to  Hebert  Brown  or  bearer 
tin  — /lOO  Dollars. 

Tbe  Osmuon  Uve  Stock  Co. 

Andrew  Lemalre. 

Thereafter  on  May  17th  he  was  f onnd  guilty 
as  charged  in  the  Indictment,  and  his  panlsh- 
ment  assessed  at  confinement  In  the  peniten- 
tiary for  a  period  of  two  years. 

As  the  record  reaches  os,  it  contains  no 
statement  of  facts.  The  bills  of  exception 
found  in  the  record  relate  to  matters  wliich 
cannot  be  reviewed,  except  the  one  which 
urges  the  Insnffldency  of  the  indictmmt.  This 
matter  is  well  raised  in  appellant's  motion  in 
arrest  of  judgment,  and  Is  to  the  effect,  in 
substance,  that  the  indictment  is  fatally  de- 
fective, in  that  it  fails  to  Include  the  neces- 
sary allegation,  "which  had  theretofore  been 
made  without  lawful  authority  and  with  in- 
tent to  defraud."  In  this  respect  the  Indict- 
ment Is  sufficient,  and  follows  literally  the 
form  laid  down  by  Judge  "WlIlBon  In  hU  book 
of  forms.   See  Forms,  No.  SIX. 

It  is  also  alleged  that  It  is  infloffldent.  In 
that  It  falls  to  allege  whether  or  not  the  First 
Orange  Bank  of  Orange,  Texas,  was  a  par^ 
nersblp,  a  Joint-stock  com[>any  or  a  corpora- 
tion, and  what  business  said  concern  was  en- 
gaged in.  This  question  has  been  ruled  ad- 
Tersely  to  appellant  in  tbe  case  of  Beeseman 
T.  State.  128  S.  W.  1126. 

Finally,  it  is  n^ced  that  tbe  indictment  is 
Insnffldent,  In  that  it  falls  to  allege  whether 
or  not  The  Cameron  Uve  BtoA  Company 
was  a  partnership,  a  Jotnt-stodc  conqmny,  or 
a  corporation.  Thte  contention  seems  snp* 
ported  by  the  case  of  Lobbalter.  State,  6Tex. 
App.  48S.  Hbwever,  that  cue  was  OTermled 
in  the  more  recent  case  of  Howard  t.  State, 
87  Tex.  Cr.  B.  404^  86  S.  W.  476,  66  Am.  8L 
Bep.  812,  which  waa  reaffirmed  in  the  case 
of  Brod  T.  State,  42  Tex.  Or.  B.  71,  67  8.  W. 
071.  This  mle  is  now  well  setUed  In  this 
state. 

Considered  all  togetl»r,  there  aeems  to  be 
no  error  for  which  Qie  Judgment  should  be 
reversed;  and  it  is  therefore  ordered  that 
the  same  be  In  all  things  affirmed. 


WHITB  T.  8TACTL 
(Court  <tf  Criminal  Appeals  of  Texss.   Nor.  2S; 
19ia   Behearing  Denied  Dec  21,  1910) 

L  CBnaiTAi.  Law  (|  B96*)— CoKTnniAKCE— 
Absent  Witnesses  —  Ctjmulativb  Tbsti- 

HONT. 

Wber^  in  a  prosecntioti  for  assault  with 
intent  to  It  appeared  that  the  absent  wlt- 
ness^  to  procure  whose  testimony  accused  asked 
a  continnaQce,  and  oj  whom  be  expected  to 
show  that  the  abseot  witness  was  witbin  a 
ahoTt  distanee  of  the  place  of  the  alleged  assault 
and  heard  no  outcry,  etc,  wpent  the  night,  tm 
which  tbe  assault  was  comnutted,  with  another 
witness  who  did  testify  without  contradiction 
for  the  state,  the  eootinasace  was  projierly  re- 
fused, as  the  testimony  of  such  absent  witnns 
would  have  been  meruy  cumulatlTe  of  an  un- 
contradicted fact 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1828-1890;  Dec  Dig.  | 
596*] 

2.  Rape  (§  19*)— Assault  to  Ran-^AXTXEB 
—Principals. 

Three  persons  who  were  present  and  coop- 
erated In  assaulting  a  girl  with  intent  to  rape 
her  were  guilty  as  prbcipals. 

Ed.  Note.— For  other  cases,  see  Bape^  Gent. 
I  22;  Dec  Dig.  f  19.*] 

3.  Rape  (f  63*)— Sutficienot  of  Btidkhcx. 

Evidence,  la  a  prosecution  for  assault  with 
intent  to  rape,  keJa  to  show  that  accused  and 
his  companions  were  at  the  place  where  the  as* 
sault  was  committed  by  a  common  design  for 
the  purpose  of'  assaulting  prosecutrix. 

CEd.  Note.— For  other  cases,  see  Rape,  Dec 
Dig;  S  58.*] 

4.  ChncntAL  Law  (1  422*)— Dvidbncb— I^- 

LABATIOXB    OT    CODEraiTDAHTS— "PHNCI- 

PALS." 

Pen.  Code  1896,  art  7^,  makes  all  persons 
"principals"  who  are  guilty  of  acting  together 
In  the  commlBsioo  of  an  oCTense.  Artide  75 
provides  that  when  an  offense  Is  actoklly  com- 
mitted by  one  or  more,  but  others  are  present, 
and  knowing  the  unlawful  intent,  aid  by  acta, 
or  encourage  by  words  or  gestures,  those  acta- 
all7  engaged  in  tbe  commission  of  the  unlawfol 
act,  or  who,  not  being  actaally  present,  keep 
watch  so  as  to  prevent  the  interruption  of 
ttose  committing  the  offense,  the  persons  aid- 
Jag,  encouraging  or  keeping  watch,  are  "prin- 
cipals." Held,  that  two  or  more  who  act  to- 
gether with  an  unlawfol  intent  and  conunoo 
design  in  committing  an  offense  are  each  goiltr 
as  principals,  and  the  previous  acts  and  deo- 
larations  of  cdther  tending  to  show  their  motive 
in  committing  the  offense  are  admissible  against 
the  others,  whether  tiiey  are  prosecuted  jwntly 
or  separately,  so  that  where  several  acted  to- 
gether with  a  common  de^gn,  in  committing  sn 
assault  with  intent  to  rape,  the  prior  acts  and 
declarations  of  elUier  were  admissible  in  evi- 
dence in  a  prosecution  <A  any  of  the  others. 

[Ed.  Note.— For  otiier  cases,  see  (Mminal 
Law,  Cent  Dig.  {  988;  Dec  Dig.  }  422.* 

For  other  definitfons,  see  Words  and  Phrases, 
vol.  6,  pp.  5552-6657;  voL  8,  p.  7763.] 

6.  Ceiiiinal  Law  (|  1170*)--Appeal— Habm- 

LESa  ElBBOBi— EXCLDBIOH  Or  TXSTIHONT. 

In  a  prosecution  for  assault  with  Intent  to 
rape,  a  witness  testified  tiiat  prosecutrix's  rep- 
utation for  veracity  was  bad,  and  testified,  oa 
cross-examination  by  the  state,  that  she  heaid 
the  mother  and  sistei  oS  accused  speak  of  proi- 
ecntrix's  reputatimi  tor  vsradty,  wbereupon  me- 
eused  asked  witness  whether  ihe  had  «?er  beud 
other  people  speak  oi  prosecutrix's  repntation. 
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ezpecttiMr  to  bIiow  tbat  she  had  heard  others 
meak  thereof  and  that  it  waa  bad,  which  ques- 
tfon  was  ezclndad.  A  numlter  of  other  witness- 
es teatlfled  that  prosecatrii^s  reputation  for 
venudty  was  bad,  some  of  them  statdns  tbat 
the?  had  heard  accused's  mother  and  sister 
make  statements  regarding  her  -vendtf,  and 
others  stati]^  that  the?  had  not  heard  them 
make  such  statements.  Held  that,  while  it 
would  tiaTe  been  better  to  have  admitted  the 
testimony  sooght  to  be  elicited  by  tbe  question, 
its  exclusion  vtm  not  of  sufficient  Importance  to 
require  the  reversal  of  a  ocoiTlctiML. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Omt  Dig;  U  814fr-816ft;  DecL  Dig.  I 

Ilia*] 

Appeal  from  District  Oonrt,  Oomanche 
Conntr;  J.  H.  Arnold*  Judge. 
Aaron  TVliite  wm  convicted  of  asBaolt  with 

Intent  to  rape,  and  he  appeals.  Affirmed. 

I4.  V.  Beld  and  O.  B.  Smith,  for  appellant 
John  A.  Moblep,  Ant.  Atty.  CJen.,  for  the 
State. 


DAVIDSON.  P.  J.  Appellant  was  conTlc^ 
ed  of  assault  with  Intent  to  rape  Med%  Mc- 
Donald, and  his  pnnishmmt  assessed  at  five 
years*  confinement  in  the  penitentiary,  "^liia 
is  a  companion  case  to  Ross  7.  State  (this 
day  decided)  132  S.  W.  79a  Judge  McCord, 
In  tbe  opinion  In  that  case,  has  made  rather 
an  extended  statement  of  the  facts,  ^pel- 
Innt  was  Indicted  for  participating  in  the 
same  assault  upon  Miss  McDonald  for  which 
Ross  was  convicted,  and  the  facts  are,  In 
substance,  If  not  identically,  tbe  same  in 
both  records. 

L  Appellant  filed  an  application  for  con- 
tinuance on  account  of  the  absence  of  Charles 
Stewart  and  Claude  Wells.  The  opinion  in 
the  Boss  Case  sufficiently  disposes  of  the  ap- 
plication In  regard  to  tbe  witness  Stewart 
By  Wells  it  was  expected  to  be  shown  that 
he  was  within  150  or  200  yards  of  the  place 
where  the  prosecutrix  will  testify  she  was 
assaulted  and  at  the  time  this  is  said  to  have 
occurred;  that  he  was  near  enough  and  in 
such  proximity  that  he  was  In  sight  of  pros- 
ecuting witness  during  a  part  of  the  time, 
she  will  testify  that  she  was  being  assaulted 
as  stated,  and  that  he  heard  no  outcry  by 
prosecuting  witness,  or  any  unusual  noise, 
or  sounds  of  distress  at  said  time  and  place ; 
that  said  prosecuting  witness  will  testify 
that  she  holloed  on  said  occasion.  The  court 
qualifies  the  bill  of  exceptions  as  to  this  wit- 
ness, as  follows:  "As  to  Wells'  evidence  he 
was  In  company  with  Orvllle  Cox,  the  wit- 
ness Introduced  by  the  state,  on  the  night  of 
the  assault,  and  was  with  Cox  during  all 
the  time  the  things  occurred  about  which 
Oox  testified.  Oox  spent  the  night  with 
Wells  on  the  n^ht  in  question  and  they  slept 
blether.  Cox  swore  he  did  not  on  said  oc- 
casion bear  any  outcry  from  prosecutrix,  nor 
any  n<dse,  unusual  or  otherwise,  'from  the 
parties  where  the  assault  was  committed, 

•For  oUmt 


and  at  the  Instance  of  the  state  swore  to  the 
same  facts  defendant  proposed  to  prove  by 
Wells.  The  state  accepted  as  true  what  Cox 
swore,  and  no  one  contradicted  same.  Wells* 
testimony  would  have  only  been  cumulative 
as  to  facts  not  denied,  but  admitted,  by  the 
state.  In  such  state  of  the  record  I  did  not 
feel  a  new  trial  should  be  granted  on  this 
point  The  state  admitted  that  the  noise  of 
the  assault  and  outcry  of  prosecutrix  was 
not  heard  at  Wells'  house,  on  account,  as  I 
understand,  of  the  high  wind  from  the  south, 
the  scene  of  the  crime  being  north  of  the 
house,  the  bouse  being  closed,  that  Is,  Its 
doors  and  windows,  and  of  the  intervening 
trees  and  timber  and  the  distance.  The 
state  having  Introduced  in  evidence  the  same 
facts  defendant  wanted  to  prove  on  this 
phase  of  the  case,  there  being  no  conflict  on 
the  point  In  Issue,  but  perfect  agreement  on 
the  same,  I  could  see  no  error  In  overruling 
motion  for  new  trial  on  this  point"  Tbe 
testimony  of  Cox  does  show  that  he  was  with 
the  witness  Wells  and  spent  the  night  with 
him,  and  that  the  distance  was  about  as 
stated  above  between  where  they  slept  and 
the  scene  of  the  assault  Cox  was  not  con- 
tradicted. The  state  proved  these  facts  by 
Oox,  and  whatever  the  reason  may  have  been 
actuating  the  state  in  proving  those  facts, 
they  went  before  the  Jury  uncontradicted.  It 
occurs  to  us,  under  the  record,  viewed  from 
the  standpoint  of  the  motion  for  a  new  trial, 
that  this  testimony  would  have  been  only 
cumulative  of  an  uncontradicted  fact  A 
conceded  or  admitted  fact  does  not  need  cor- 
roboration. We  are  therefore  of  opinion,  as 
explained  by  the  court  and  as  shown  by  the 
record,  there  was  no  error  in  refusing  the 
application  for  continuance,  in  the  first  in- 
stance, and,  viewed  In  the  light  of  the  entire 
record,  there  was  no  legitimate  reason  for 
refusing  the  motion  for  a  new  trial  on  this 
ground. 

2.  There  was  an  objection  raised  to  the  in- 
troduction of  certain  statements  made  by  tbe 
parties  to  the  transaction  in  the  absence  of 
each  other  as  well  as  to  the  charge  of  tbe 
court  with  reference  to  the  law  of  principals. 
The  court  charged  the  jury  In  regard  to  this 
subject  as  follows:  "All  persons  are  prin- 
cipals who  are  guilty  of  acting  together  in 
the  commission  of  an  offense.  Witen  an  of- 
fense has  been  actually  committed  by  one  or 
more  persoift,  the  true  criterion  for  deter- 
mining who  are  principals  is.  Did  the  par- 
ties act  together  in  the  commission  of  the  of- 
fense? Was  the  act  done  in  pursuance  of  a 
common  Intent  and  in  pursuance  of  a  previ- 
ously formed  design  In  which  the  minds  of 
all  united  and  concurred?  If  so,  then  the 
law  Is  that  all  are  alike  guilty,  provided  the 
offense  was  actually  committed  during  the 
existence  and  In  the  execution  of  the  com- 
mon design  and  Intoit  of  alL"  It  is  con- 
tended this  charge  is  unanthorlBed,  especial- 
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ly  becauBe  there  was  no  eridence  that  the 
assault  chaif^  was  done  In  pnrauance  of  a 
common  Intent  or  a  previously  formed  design 
in  which  the  minds  of  all  the  parties  united 
and  concurred,  or  that  It  was  commuted,  If 
at  all,  during  the  existence  and  In  the  exe- 
cution of  a  common  design  and  Intent  of  all. 
The  evidence  Is  uncontradicted  that  Robs, 
Stewart,  and  appellant  and  the  assaulted  girl 
were  at  a  party;  that  Rosa  took  her  there 
at  the  request  of  Nowlin ;  that  she  declined 
to  go  with  him  because  her  parents  interdict- 
ed her  aBsodatlng  with  him.  However,  she 
did  go  because  he  Informed  her  that  Mr. 
Nowlln  had  sent  him  for  the  purpose  of  es- 
corting her  to  the  party;  that  he  (Nowlin) 
was  too  busy  to  come,  but'  that  be  (Nowlin) 
would  return  home  with  her.  While  at  the 
party  Rosa  made  use  of  some  Insulting  lan- 
guage towards  her  which  stie  repelled.  Ross 
wanted  to  return  home  with  her,  but  she  de- 
clined to  go  with  him,  whereupon  Nowlin 
took  her  home.  On  leaving  the  party  the 
three  defendant  parties  got  together  some- 
where; whether  at  the  place  of  the  assault 
or  before  reaching  that  point,  It  Is  left  some- 
what In  doubt,  but  they  were  together  and 
made  a  combined  assault  upon  her  at  the 
place  where  she  testifies  It  occurred.  This 
record  is  unincumbered  with  any  question 
that  either  of  the  parties  was  an  accomplice 
— that  is,  that  they  were  absent  from  the 
place  of  assault  They  were  all  present  and 
participating  more  or  leas  in  the  matter. 
The  details  of  this  have  been  set  forth,  as 
before  stated,  in  the  case  of  Boss  t.  State, 
and  are  unnecessary  here  to  be  repeated. 
The  record  then  unquestionably  shows  the 
presence  and  co-operation  of  the  three  par< 
ties  in  the  assault  upon  this  glrL  This  made 
them  principals,  and  being  principals,  under 
the  rule  laid  down  in  the  case  of  Cox  t. 
State,  8  Tex.  App.  254.  84  Am.  Rep^  746,  their 
prior  acts  and  declarations  became  admissi- 
ble against  each  one  of  the  parties,  provided 
that  their  meeting  at  this  particular  point, 
under  the  circumstances,  showed  a  common 
Intent  and  purpose  and  an  acting  together. 
They  did  not  live  in  that  direction,  but  lived 
in  different  directions.  It  would  be  a  re- 
mai^ble  statement  to  say  that  three  named 
parties  would  have  gotten  together  at  a  com- 
mon point,  unite  in  the  execution  of  a  com- 
mon design,  and  yet  not  be  there  in  pursu- 
ance to  an  nnderstandlug.  If  this  record 
demonstrates  anything  at  all,  it  la  that  these 
parties  were  together  common  design,  and 
united  in  the  common  purpose  in  an  assault 
upon  the  prosecutrix.  The  statute  (Pen. 
Code  1^  arts.  7^  7t9  prorides  that  all  per- 
sons are  principals  who  are  guilty  of  acting 
together  In  the  commission  of  an  offense,  and 
where  an  offense  is  actually  committed  by 
one  or  moze  persons^  but  others  are  present, 
and,  knowing  the  nnlawful  intent,  aid  by 
acts,  or  encourage  by  words  or  gestures, 
those  actually  engaged  in  the  commission  of 
ths  nnlawful  act;  or  wbOf  not  being  actual- 


ly present^  keep  watch  so  as  to  prevent  the 
Interruption  of  those  engaged  In  committing 
the  offense  sach  persons  so  aiding,  encourag- 
ing, or  keeping  watch  are  principal  offenders; 
and  may  be  prosecuted  and  convicted  as 
such.  In  the  case  of  Cox  t.  State,  supra, 
Judge  White,  speaking  for  the  court,  said: 
*^o  our  minds,  a  great  deal  of  the  trouble, 
confusion,  and  discussion  with  regard  to  con- 
spiracy, where  two  or  more  are  charged  with 
the  commission  of  crime,  might  and  can  be 
obviated  by  keeping  in  mind  these  statutory 
provisions.  If  the  parties  can  be  Identified 
at  the  time  and  place  as  Joint  participants 
In  the  commission  of  the  crime,  why  the  ne- 
cessity of  going  b^lnd  that  fact  to  establish 
a  conspiracy  to  do  the  act  already  accom- 
plished, and  for  which  the  law  denounces 
them  as  principal  offenders  and  liable  to  pun- 
ishment as  such?  Why  want  a  better  predi- 
cate, or  any  further  evidence  even  of  a  con- 
spiracy, if  their  presence  and  guilty  partici- 
pation Is  already  established?  To  us  It 
seems  too  plain  to  admit  of  argument  that, 
when  two  or  more  are  found  acting  bother 
with  an  nnlawful  intent  in  the  commission 
of  an  offense,  the  common  design  and  act- 
ing together  makes  them  Ipeo  facto  conspira- 
tors— endows  them  as  a  body  with  the  at- 
tribute of  Individuality ;  merges  the  conspir- 
acy to  do  the  act  in  the  act  Itself — and  that 
the  previous  acts  and  declarations  of  each  or 
any  such  principal  offenders  In  pursuance  of 
the  agreed  plan,  and  tending  to  throw  light 
upon  It  or  the  motive  or  Intent  with  which 
It  was  committed.  Is  and  should  be  received 
as  legal  and  admissible  evidence  against  each 
and  all,  whether  Indicted,  prosecuted,  and 
tried  Jointly  or  separately."  This  seems  to 
be  a  just,  fair,  and  correct  rule,  and  ought 
not  to  admit  of  serious  controversy.  If  this 
Is  the  law,  and  we  think  it  is,  then  the  previ- 
ous acts  and  declarations  of  each  of  the  pai^ 
ties  to  this  transaction  were  admissible 
against  the  others,  and  the  court  In  giving 
the  law  with  reference  to  principals  was  Jus- 
tified. See  Logglns  v.  State,  12  Tex.  75; 
(»ok  T.  State,  22  Tex.  S26,  8  S.  W.  749; 
Clark  r.  State,  28  Tex.  198,  12  S.  W.  729, 
19  Am.  St  Rep.  817 ;  Slmms  t.  State.  10  Tex. 
100;  Avery  v.  State,  10  Tex.  212;  Komedy 
V.  State,  19  Tex.  633;  Smith  v.  State,  21  Tex. 
120,  17  S.  W.  552. 

3.  Bill  of  exceptions  iXo,  10  recites  Uiat 
Mabel  Turner,  a  witness  for  the  appelant, 
testified  that  she  was  acquainted  with  prose- 
cutrix's general  reputation  for  truthtolnesa^ 
and  that  It  was  bad.  The  state  nixxn  cross- 
examination  having  elicited  from  her  the 
fact  that  she  had  heard  Mrs.  RDss,  mother, 
and  Mrs.  Bell,  sister,  of  Sam  Ross,  one  of 
the  alleged  principals  tn  the  transaction, 
speak  about  the  reputation  of  prosecutrix  ror 
veracity,  counsel  for  aj^Uant  then  asked  the 
witness  to  state  whetbw  or  not  ahe  had  srer 
heard  other  pet^le  speak  about  said  repnta- 
tlon,  and  what  th^  said  about  It  He  ex- 
pected to  proTO  -tqr  her  that  ahe  had  beard 


Digitized  by  Google 


T«L) 


BOSS  T. 


STATE. 


793 


many  otber  people  speak  aboat  prosecuting 
witness'  standing  and  reputation  for  truth- 
fulness, and  that  such  reputation  among  such 
other  perBons  was  bad.  Various  objections 
were  urged  to  the  refusal  of  the  court  to  per- 
mit the  answer  to  the  question  asked  by  ap- 
pellant The  blU  summarized  shows  that 
Mias  Turner  testUled  positively  to  the  gen- 
eral bad  reputation  of  Meda  McDonald  for 
truthfulness,  and  that  she  had  heard  Mrs. 
Boss  and  Mrs.  Bell  state  such  reputation  was 
bad.  We  are  of  opinion  there  Is  no  such  er- 
ror In  this  matter  as  would  require  a  rever- 
sal of  the  Judgment  The  record  shows  quite 
a  number  of  wltn^tses  testified  to  the  fact 
that  such  reputation  of  the  prosecutrix  was 
bad.  Some  of  them  state  they  had  heard 
Mrs.  Ross  and  Mrs.  Bell  make  statements, 
and  some  that  they  had  not  heard  those 
ladles  make  such  statements.  It  will  be 
borne  in  mind  that  the  reputation  sought  to 
be  proved  here  was  not  contradictory  state- 
ments, but  the  subject  of  Inquiry  was  the 
general  rotation,  and  upon  cross-examina- 
tion by  the  state  the  witness  named  these 
two  ladles,  and  the  Inquiry  was  confined  to 
the  fact  ttiat  these  two  ladles  had  made  such 
statements.  Ordinarily  this  Investigation 
should  have  been  permitted,  but  the  refusal 
of  the  court  to  permit  this  inquiry  as  to  this 
witness  alone,  the  other  witnesses  having  tes- 
tified to  her  general  reputation,  cannot  be 
regarded  as  error  of  such  gravity  as  would 
either  Justify  or  require  a  reversal  of  the 
Judgment  As  a  general  rule,  the  knowledge 
of  a  witness  testifying  may  be  tested  in  re- 
gard to  general  statements,  and  as  to  how 
far  that  general  reputation  was  known,  but 
If  It  is  general  It  was  of  no  great  importance 
as  to  who  were  the  particular  parties  who 
discussed  It  It  IB  also  another  general  rule 
that  wherever  one  par^  Investigates  a  ques- 
tion or  Introduces  evidence,  that  the  party 
upon  the  other  side  may  also  introduce  evl- 
dfflice  to  explain,  ameliorate  or  extend  and 
Intensify  the  question  as  to  them  or  him  It 
may  seem  beneficial.  But  It  will  be  observed 
here  that  the  state  did  not  ask  if  these  were 
the  only  witnesses  Miss  Turner  had  heard. 
The  question  was  confined  to  the  fact  that 
Bhe  beard  them  say  the  reputation  was  bad, 
and  there  the  state  ceased  Its  Inquiry.  Had 
the  question  extended  over  a  wider  scope  so 
it  might  have  Included  others,  we  would  have 
had  a  more  serious  question,  but  the  Inquiry 
was  only  as  to  the  statements  of  the  two  par- 
ties, and  did  not  Include  others.  It  would 
have  been  safer  and  more  advisable  for  the 
court  to  have  admitted  the  testimony.  But, 
as  presented,  we  are  of  opinion  that  it  \b 
not  of  Bufilclent  Importance  to  require  a  re- 
versal on  this  question  alone. 

For  a  discussion  of  the  other  questions 
arising  on  the  record  we  refer  to  the  opinion 
In  the  case  of  Boss  v.  State. 

The  Judgment  is  aflaraned. 


ROSS  V.  STATBL 

(Court  of  Criminal  Appeals  of  Texas.  Nov.  2S» 
mo.  Bebeating  Denied  Dee.  21«  IdlO.) 

1.  Rap»  (t  40*)— PBOSBOpnoif — Btipewcb— 

CHAffnrr  of  Pbobboutbix. 

The  admissiOQ  of  evidence  as  to  prosecu- 
trix's  reputation  for  chastity  In  a  rape  prose- 
cution is  limited  to  her  general  reputation  and 
to  acts  of  illicit  intercourse  with  accused  alone, 
so  that,  in  a  prosecution  for  assault  with  intent 
to  rape,  teBtimony  that  prosecutrix  had  at  va- 
rious times  had  mtercoatse  with  another,  and 
that  accused  had  been  Informed  thereof,  was  not 
admissible. 

lEA.  Note.-~For  other  casM,  see  Bape,  Gent 
Dig.  SS  5!MS9;  Dec.  Dig.  MO.*]  . 

2.  Baps  (|  40*)— Absauia  to  Ba»— Adhis- 

SION  or  ITVIDBNOB— PBOSEOUTBXX'B  REPUTA- 
TION FOB  CEABTrrv. 

Where,  in  a  prosecution  for  assault  with 
Intent  to  rape,  ^  the  evidence  showed  that 
prosecutrix  did  not  assent  to  the  attempted 
act,  and  there  was  nothing  to  jaatify  accused  in 
believing  that  she  would  consent,  evidence  as 
to  her  general  reputation  for  flbastity  was  not 
admisaible. 

[Ed.  Note.— For  other  eases,  see  Bape,  Cent. 
Dig.  H  Dec.  Dig.  1  40.*] 

8.  Cbihinal  I^w  (S  1170*)— Afpbai^Habm- 

LE88  EiBBOB— ElZCLnSION  OT  EVIDENCE. 
Where,  in  a  ttroeecutiou  for  assault  with 
intent  to  rap^  all  the  evidence  showed  that 
prosecutrix  did  not  consent  to  the  attempted 
act  and  there  was  nothing  to  justify  accused  in 
bdievlng  that  she  would  caoaait,  any  error  in 
excluding  evidence  of  the  general  leputation  of 
prosecutrix  fOr  chastity  conld  not  havs  changed 
the  result  of  the  trial,  and  hence  was  haimless 
to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3145-S153;  Dec  Dig.  | 
1170.*] 

4.  CBnaiTAi.  Law  (5  417*)— Pbosbcutioh  — 
ADU188I0N  OT  Evidence. 

Tn  a  prosecution  for  assault  with  Intent  to 
rape,  where  the  evidence  showed  that  accused 
and  othets  stcvped  the  buggy  In  whldi  prosecu- 
trix and  ber  escort  were  going  home  at  night 
from  a  party,  and  committed  the  assault,  evi- 
dence was  admitted  of  declarations,  la  the  ab- 
sence of  accused,  by  a  girl  whom  prosecutrix 
and  her  escort  passed  on  the  road  before  reach- 
lug  the  place  of  the  asaault  who  said  to  them, 
"Watch  out,  those  boys  have  gone  ahead,"  re- 
ferring to  accused  ana  his  companions,  and  an- 
other being  by  prosecutrix  to  her  escort  as  to 
what  their  conduct  should  be  if  they  met  ac- 
cused and  the  others,  and  by  the  escort  to  the 
effect  that  It  accused  and  the  others  had  gone 
down  the  road  they  had  gone  to  get  whiaky. 
Held  that,  In  view  of  the  fact  that  accused  and 
bis  companions  were  met  shortly  after  such 
statements  were  made  where  the  escort  antic- 
ipated they  would  be,  the  trarimonr  was  admis- 
sible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  050-967;  Dec.  Dig.  {  417.*1 

5.  GannNAL  Law  (|  417*)— Instbuctions— 

CONSPIBACT. 

The  admlsBlon  of  tlie  testimony  was  not  de- 
pendent on  the  existence  of  a  conspiracy  be- 
tween accused  and  the  witness. 

[Ed.  Note.— -For  other  cases,  see  CriminnI 
Law,  Cent  Dig.  IS  060-067;  Dec.  Dig.  8  417.*1 

6.  Cbiminal  Law  (S  1169*)— Appeal— Habm- 

LEB8  EBBOB— ADUISSION  OP  EVIDENCE. 

In  view  of  the  fact  that  accused  and  bin 
companktu  were  found  at  the  place  where  the 
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«acort  anticipated  the;  would  be,  a  few  minute* 
after  the  CDnveisation  ibown  bj  the  deeUxa- 
tlon^  the  admission  of  anch  dedaratiooa  was 
harnuen  to  accused. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  ||  8137-3143;  Dec.  Dig.  i 
1160.*] 

7.  WiTimasa  (S  896*)  — Iupiaohxent  — In- 
ooiVBESranT  Stateuxnts— BSxpunation. 

In  a  prosecntioa  for  assault  with  intent  to 
rape,  committed  while  prosecutriz  and  her  es- 
cort were  going  home  at  night  in  a  boggy,  in 
which  accused  attempted  to  discredit  pioeecu- 
trix  by  showing  that  she  did  not  make  an  oat- 
cry  immediately  after  the  assault,  and  by  show- 
ing contradictory  statements  made  by  her  as  to 
how  she  was  injured,  testimony  was  admissible 
for  the  state  that  while  prosecutrix  and  her  es- 
cort were  going  home,  after  the  assault  the  lat- 
ter advised  her  not  to  tell  her  father  thereof  for 
the  reason  that  she  might  be  injured  by  ac- 
cnsed,  and  tiat  for  that  reason  prosecntnx  xe- 
mained  silent  and  made  eoatraidictory  state- 
ments as  to  the  offense. 

[Eld.  Note.— For  other  cases,  see  Wltnesaes, 
Gent  XHg.  SS  1261-1264;  Dec.  Dig.  i  896.*] 

8.  CBOcmAL  Law  (|  1169*)— t&PPEA]>-HABH- 
z^s  BuBoa— ADiasaioN  of  IDviPKnOK. 

The  testimony  as  to  the  conTersation  be- 
tween prosecutriz  and  her  escort  as  to  whether 
the  incident  should  be  tcdd  to  prosecutrix's  fa- 
ther was  harmless  in  its  cbaxactu. 

[Ed.  Note.— For  otiier  cases,  see  Criminal 
Iaw,^Oent.  Dig.  H  31ST-3143;   De&  Dlff.  { 

9.  Rafk  <S  19*)— AMAinn  to  Rape— Pasiibb 

— ^Pbihoifals. 

If  accused  took  any  part  in  the  stopping  of 

Erosecutrix's  buggy  and  uie  assault  of  her  with 
itent  to  rape,  and  did  anything  in  furtherance 
of  the  criminal  acts  of  others.  In  that  respect 
,  be  would  be  a  prindpal  whether  he  had  agreed 
with  the  others  before  he  came  to  the  place  of 
assault  to  do  anything  or  not. 

[E}d.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  S  22;   Dec  Dig.  {  19.*] 

10.  Chimin AL  I/aw  (S  779*)— iNSTBtrcriONS— 

OONSPIBAOT— NeOKBBITT  OF  iNaTBUCTION. 

If  accused  was  present  and  took  part  with 
others  in  the  crime  so  as  to  make  him  a  princi- 
pal, a  cha^  requiring  a  prior  agreement  be- 
tween accused  and  the  others,  to  commit  the 
crime  or  a  conspiracy  to  do  so,  was  not  neces- 
sary; such  a  charge  only  being  necessary  if 
accused  was  present  when  the  cnme  was  comr 
mltted,  but  took  no  part  therein. 

[Bd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  S  1S58;  Dea  Dig.  |  779.*] 

U.  Rape  (|  63*)— Pbosbcution— SiTFnonn- 

OT  OF  BVIDBNCS. 

In  a  prosecution  for  assault  with  intent 
to  tape,  evidence  held  to  sustain  a  finding  that 
accused's  purpose  in  meeting  prosecutrix  on  the 
occasion  in  question  was  to  have  sexual  inter- 
course with  her,  with  or  without  her  consent. 

[Ed.  Note.— For  other  casee,  see  Rape,  Cent. 
Dig.  SS  78-82;  Dec  Dig.  8  53.*] 

12.  Rape  (S  34*)— A8Bai7I.t  to  Rape. 

If  accused  seized  apd  assaulted  prosecutrix 
with  Intent  to  Ikave  sexual  Intercourse  with  her, 
the  crime  of  assault  with  intent  to  rape  became 
complete  the  moment  the  assault  was  actually 
made,  though  accused  afterwards  abandoned 
the  intent  to  have  intercourse  with  prosecutrix. 

[Ed.  Note.— For  other  cases,  see  Rape,  Oent. 
Dig.  8i  37-41;  Dec.  Dig.  $  34.*] 

Appeal  from  District  Court,  Oomanche 
County ;  J.  H.  Arnold,  Judge. 


Sam  Roes  was  conTicted  of  assault  wltb 
Intent  to  rap^  and  he  appeals.  Affirmed. 

G.  EL  Smitb  and  L.  T.  Reld,  tor  appellant. 
John  A.  Mbble7»  Asst  Atty.  Gen.,  for  the 
State. 

HcOORD,  J.  This  Is  an  appeal  from  a 
conTlctlon  for  assault  with  Intent  to  rap^ 
appellant's  inmlshment  being  assessed  at  two 
years'  conflnemeot  In  the  penltentlair. 

At  the  April  term.  191(K  of  the  district 
court  of  Comanche  count;  a  bill  of  In^Uct- 
ment  was  returned  against  Sam  Ross  charg- 
ing him  with  an  assault  to  rape  upon  Ueda 
McDonald,  a  woman.  He  was  brought  to 
trial  at  the  same  term  of  the  court,  which 
resulted  In  his  omvlctlon.  A  brief  summary 
of  the  statement  of  facts  discloses  the  fol- 
lowing: The  prosecutrix  lived  In  the  country 
about  one  mile  and  a  half  northeast  of  Syd- 
ney, a  Tillage  in  Comanche  conn^,  with  her 
parents.  She  was  a  young  lady  about  IS 
years  of  age.  On  the  evening  of  the  18th 
day  of  February,  1910,  appellant  came  to 
the  house  of  prosecutrix's  father  In  a  hussy 
for  the  purpose  of  accompanying  her  to  a 
party  at  the  home  of  one  Bud  Arnold.  He 
was  driving  Ed  NowUn's  buggy.  She  de- 
clined to  go  with  him  on  the  ground  that  her 
parents  objected  to  her  keying  company 
with  him.  Appellant  stated  that  he  was 
aware  of  that  fact,  but  that  he  was  request- 
ed by  Ed  Nowlln  to  bring  her  to  the  party. 
Prosecutrix  had  an  engagement  with  NowUn 
to  carry  her  to  the  party.  Appellant  In- 
formed her  that  Nowlln  could  not  come  for 
her  on  account  of  being  engaged  In  making 
the  necessary  preparations  for  the  party,  and 
had  requested  him  to  come  and  bring  her.  and 
that  he  (Nowlln)  would  take  her  back  home. 
She  finally  consented  and  did  accompany  bim 
to  the  party,  leaving  home  about  nl^t  The 
party  was  some  two  and  a  half  or  three 
miles  from  her  home.  Nothing  transpired 
on  the  trip  to  the  par^  other  than  that  after 
they  passed  Sydney  village  the  defendant 
turned  his  horse  to  go  In  a  different  Erec- 
tion than  that  of  Arnolds,  when  she  said. 
"This  is  not  the  way  to  Arnolds."  Appelant 
replied,  "Of  course,  I  will  take  you  to  the 
party."  About  an  hour  after  th«y  reached 
Arnolds  she  discovered  the  defendant  was 
drinking.  Defendant  approached  her.  and 
said,  "If  I  ring  one,  what  will  I  getT^  The 
witness  replied  she  did  not  know.  Defendant 
then  said,  "If  I  ring  two,  what  will  I  getr 
Witness  replied  that  she  did  not  know,  and 
told  him  to  ask  Bud,  as  the  switchboard  was 
there  at  his  house.  He  said,  "If  I  ring  three, 
what  will  I  get?"  She  replied  she  did  not 
know.  He  then  replied,  "You  think.  I  am 
talking  about  that  old  switchboard,  dont 
you?"  The  prosecutrix  replied  that  she  did. 
when  defendant  reidled,  "Well,  Lam  not" 
She  then  requested  defendant  to  leave  her 
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■and  Ifit  her  alon&  Wben  the  partj  broke  np, 
-the  defendant  approached  her  and  asked  her 
If  she  wae  going  to  go  back  with  htm.  The 
wltoen  told  him  ehe  was  not,  as  the  was 
not  In  ttte  habit  of  going  around  with  dnrnk- 
en  boyi.  Ed  NowUn  then  approadied  the 
prancatrlx  and  atfked  her  It  ihe  was  going 
imxik.  wlQi  him.  Sbe  replied  she  was,  and 
that  Ed  then  took  her  to  the  buggy  and  they 
started  off.  That  when  they  got  about  half 
way  from  Arnolds  to  Sydney,  they  passed 
Kom  parties,  and  <me  of  the  parties  CBtva. 
Kelle^  spoke  np  and  said:  "Look  out  for 
those  boys."  The  prosecutrix,  then  speaking 
to  Nowlln,  said,  "What  If  those  boys  have 
gone  on  down  the  road?"  when  Nowlhi  spoke 
up  and  said,  "If  they  have  gone  on  down 
there,  they  hare  gone  after  some  whisky. 
Ton  know  that  creek  down  there  is  a  popular 
place  tor  boys  to  get  whisky.  It  we  do  run 
across  anybody  down  there  the  best  thing 
you  can  do  Is  to  be  quiet,  and  we  will  pass 
them."  Th^  continued  on  th^  Journey 
towards  her  fathw's  home,  and  when  they 
sot  beyond  Mr.  Wtells*  bouse  and  opffoatta  a 
gate  tiiat  went  into  a  pasture,  the  defoidant 
Sam  Boss  ran  out  and  jorked  the  lines  out 
of  Nowlin's  bands  and  commenced  jerking 
the  hors&  The  horse  ran  backwards.  He 
then  started  to  pulling  the  horse  towards  the 
gate.  About  that  time  Aaron  White  ran  up 
and  commenced  tcyh^  to  get  In  the  buggy 
when  the  witness  strode  him.  White  struck 
lier  back.  Ainiellant  then  comment  lead- 
ing the  horse  towards  the  gate  of  the  pas- 
ture, and  Deb  Stewart  then  opened  the  gate, 
and  said.  "Brlim  them  on,  boys."  All  the 
time  White  was  trying  to  get  In  tibe  boggy ; 
that  NowUn  told  White  to  go  away,  and  let 
them  alone,  and  told  Sam  Boss  to  go  away : 
that  he  did  not  know  what  he  was  doing — 
that  he  was  drunk.  They  carried  the  buggy 
on  down  Into  the  pastors  aboot  100  yards. 
All  the  time  White  was  strug^lng  to  get  In- 
to the  buggy,  and  the  witness  ^trosecntrlz) 
tnys  that  he  succeeded  In  getting  In  the  bag- 
gy before  It  stopped.  The  first  thing  that 
she  recollects  of  White  saying  was:  "Ton 
will  call  Sam  Boss  and  myself  damn  pikers, 
will  you?"  Witness  replied  she  had  not 
done  so.  White  replied,  "Ton  did  in  that 
letter."  She  again  denied  It  Then  White 
spoke  up  and  said:  "Meda  Mc,  you  damn 
blt^  I  will  have  intercourse  with  you  or 
I  will  die."  And  the  defendant,  Sam  Boss, 
spoke  up  and  said.  "Hell,  yes ;  tiiat  is  what 
we  are  here  for.  Ton  had  better  get  out  ct 
that  buggy,  and  that  damn  quick."  About 
this  time  the  buggy  stopped.  Ed  Nowlln  then 
got  out  of  the  buggy  when  White  pushed 
her  over  on  the  right  side  of  the  buggy  and 
got  in  the  buggy.  She  said  Ed  Nowlln  got 
out  on  the  oQi&t  side  of  the  buggy  and  was 
talking  to  the  boys,  and  knocked  Sam  Boss 
down  some  time  during  the  time,  but  picked 
him  np;  that  he  was  talking  to  then,  and 
trying  to  get  them  to  go  away,  and  said,  "If 
I  had  anything  to  do  It  with.  I  would  kill 


every  damn  one  of  yon.**  White  was  telling 
the  witness  to  get  ready  and  get  out  of  the 
buggy,  stating  to  hw,  "Meda,  I  don't  want 
to  force  you,  but  I  am  going  to  have  It  this 
time.**  SteiVrart  then  said,  "Tes,  and  I  .am, 
too;  It  has  been  a  long  time  since  I  hare 
been  over  to  Chandlers."  Aaron  White  then 
spoke  up  and  said*  "Oh,  yes;  you  call  us 
damn  pikers." 

Prosecutrlz  continuing  said:  "Bam  Boss 
called  me  tilings  tiiat  I  never  hMrd  of  be- 
fore, and  Deb  Stewart  satd  that  be  was  from 
Ban  Antonio,  and  that  he  could  show  me 
things  that  I  never  heard  of  or  dreamed  of. 
All  three  ot  them  asked  me  what  I  thought 
I  ooidd  do  with  three  boys  like  them,  and 
I  told  tiiem  I  did  not  know.  Aaron  White 
was  fighting  me  part  of  the  time  while  be 
was  in  the  buggy  with  his  fist  He  threw 
his  leg  or  attonpted  to  throw  his  leg  across 
my  lap,  and  I  knodced  It  off;  and  he  did 
that  two  or  three  times,  and  I  knocked  It 
off  every  time.  I  do  not  know  where  his 
hands  were  all  the  time  he  was  doing  that 
He  caught  me  by  the  shoulders  and  jerked 
me  around,  and  told  me  to  get  out  of  ther& 
He  hit  me  In  the  face  and  everywhere  that 
he  could.  He  hit  me  with  his  fist  and  hit  me 
In  the  eye  and  made  It  1^^.  My  eye  stayed 
black  as  a  result  of  that  lick  or  those  licks 
for  something  over  a  week.  My  eye  swelled 
until  It  was  about  half  closed.  '  While  Aaron 
White  had  me  by  the  shoulders  and  was  try- 
ing to  throw  his  leg  acrws  my  lap,  I  was 
fighting  him  all  the  time.  That  is  all  I 
could  do.  I  was  fighting  him  with  my  hand 
a  part  of  the  time  ai^  with  the  buggy  whip 
a  part  of  the  tim&  I  got  out  of  the  bu^gy 
just  as  quick  as  I  could.  When  Aaron  got 
so  rough  wiOi  me  Deb  Stewart  turned  to 
Ed  Nowlln  and  said:  'We  an  not  treating 
her  like  a  lady,'  and  said,  1  am  with  you 
now.'  and  Deb  took  Aaron  or  Sam  Boss,  and 
Ed  took  the  other  one,  and  while  they  were 
doing  that  I  got  a  chance  and  Jumped  out  of 
the  buggj  and  started  home  afoot  and  Sam 
said  to  Aaron,  or  Aaron  said  to  Sam  (I  don't 
know  which),  'Will  we  let  her  gor  and  the 
other  one  said,  'I  reAon  so;  I  don't  know 
what  else  to  do,*  and  Sam  said,  *If  she  goes 
she  will  damn  sure  walk,'  and  I  said.  *I  can  do 
that'  and  Ed  Nowlln  came  and  we  started 
home,  and  got  about  half  way  from  the  bug- 
gy to  the  gate  when  Sam  Boss,  the  defend- 
ant come  up  (m  me  and  remarked,  'Tou  are 
not  going  home,'  and  he  caught  me  by  this 
Shoulder  and  jerked  me  around,  and  I  told 
him  I  was  going  home  and  he  struck  me. 
He  struck  me  on  the  left  breast  the  first  time, 
and  then  he  hit  me  aboot  twice  In  the  face, 
and  hit  me  In  all  more  than  a  half  dozen  licks. 
He  told  me  that  I  was  not  going  home  until  I 
did  as  they  said  to  do.  I  do  not  know  just 
«actly  the  words  that  th^  did  use^  but 
they  gave  me  to  underatand  that  I  was  not 
going  home  till  I  submitted  to  their  wishes, 
nien  Aaron  White  came  np  and  he  caught 
me  Iv  both  shoulders  and  jerked  me  around. 
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I  think  it  was  Deb  wlio  stopped  Sam  Ross 
from  ^bting  me,  because  Ed  was  down  tbere 
with  Aaron  White,  and  Aaron  came  down 
there  and  told  me  that  I  was  not  going  home, 
and  I  told  him  that  I  was,  and  he  struck 
me  and  grabbed  me  by  the  shoulders,  and  Ed 
said*  'Yon  can't  do  any  girl  that  Z  am  with 
that  way,'  and  I  said,  *No ;  I  have  a  father 
who  will  protect  me  If  Ed  can't  do  any- 
thing,' and  Aaron  White  said,  'Yoar  daddy 
is  a  son  of-  a  bitch.'  White  then  grabbed  me 
by  both  shonlders  Just  like  he  did  while  we 
were  In  the  buggy  and  was  fighting  me  all 
the  time.  He  tore  the  strap  ofl  of  my  corset 
cover  and  tore  it  about  half  way  around. 
Deb  then  came  up  and  got  Aaron  to  stop 
fighting  me,  and  then  went  back  and  got  the 
buggy,  and  we  got  in  the  buggy,  and  Sam 
and  Aaron  says:  'Are  you  going  to  tell  your 
papa  ?'  and  I  told  them  I  certainly  was,  and 
Sam  says.  Tell  him  I  am  the  same  old  Sam- 
ray,*  and  Aaron  says,  Tell  him  my  name  is 
White;'  and  we  got  In  the  buggy  and  went 
on  home."  Contlualng,  she  said:  "I  remem- 
ber very  distinctly  the  exact  words  that 
Aaron  White  used  when  he  was  trying  to 
get  In  the  buggy  with  me,  and  said,  'Meda 
Mc,.  you  damn  bitch,  I  will  have  intercourse 
with  you  or  die.'  'Intercourse'  is  not  the 
word  that  he  used,  but  it  was  a  word  that 
I  would  not  like  to  say  at  alL  It  was  a  mutA 
worse  word  than  Intercourse.*"  She  said 
that  all  the  time  she  was  fighting  White  and 
Ross  she  was  crying.  Continuing,  sbe  said: 
"While  White,  had  hold  of  me  in  the  buggy 
and  was  fighting  me,  Deb  Stewart  came 
around  and  put  his  hand  on  my  knee  and 
tried  to  put  bis  hand  under  my  clothing, 
and  I  told  him  to  take  his  band  off  of  me 
or  I  would  hit  him,  and  be  did  take  It  off." 
She  states  further  that  they  bad  her  down 
there  about  80  minutes.  Continuing,  she 
said:  "Sam  Ross  came  up  to  the  buggy  and 
laughed,  and  asked  me  how  long  It  was  go- 
ing to  take  me  to  get  out  of  that  buggy  and 
get  busy."  She  said  that  while  White  was 
In  the  bu^y  with  her  and  fighting  her,  and 
trying  to  put  his  leg  over  her  lap.  Ross  went 
off  and  then  returned  In  two  or  three  min- 
utes, "and  he  cursed  awfully.  He  said 
words  that  I  never  did  think  of.  I  do  not 
know  what  all  he  called  me.  He  called  me 
a  lying  devil  and  a  damn  bitch,  and  I  don't 
know  what  all  he  did  say.  He  told  me  what 
they  were  aiming  to  do  with  me.  When 
Aarcfn  White  said  that  he  was  going  to  have 
intercourse  with  me  or  die,  Sam  Ross  said, 
'Hell,  yes ;  that  is  what  we  are  here  for,  and 
yon  bad  better  be  getting  out  of  that  buggy 
and  that  damn  quick.' "  Tb»  witness  fur- 
ther testified  that  she  had  never  gone  with 
Sam  Ross  before  that  night  She  had  been 
at  parties  where  be  was,  and  had  seen  blm 
out  in  company;  that  Aaron  White  bad 
gone  with  her  some  before  that,  and  that 
she  had  written  a  letter  to  Aaron  White  on 
Monday  or  Tuesday  before  this  EUday  night 
in  which  she  informed  him  that  she  would 


not  go  with  him  any  more,  and  from  that 
time  on  they  would  be  strangers. 

Witness,  continuing,  said  that  after  she 
and  Nowlin  left  the  place,  in  the  buggy, 
Nowltn  asked  her  if  she  was  going  to  tell 
her  father,  when  she  replied  she  was.  Now- 
lin then  said,  "I  would  not  now,  anyway. 
Ton  know  your  father  will  get  something 
(be  said  a  gun),  and  attempt  to  kill  them, 
and  they  will  be  prepared  for  him  and  be 
looking  for  him,  and  he  will  get  killed,"  and 
"I  told  htm  that  I  was  going  to  t^  him, 
and  be  persuaded  me  not  to  do  it"  Sbe 
said  she  finally  promised  Nowlin  that  she 
would  not  tell  now  on  them  because  she  was 
afraid  her  father  might  get  killed.  Sbe  ad- 
mitted upon  the  witness  stand  that  when  her 
mother  asked  her  about  het  eye  being  black 
the  next  morning  she  told  her  that  a  cow 
bad  hooked  her  la  the  eye  while  she  was 
milking.  She  admits  that  she  told  a  great 
many  stories  as  to  how  she  got  the  black 
eye,  and  that  she  did  not  tell  any  one  about 
the  matter  until  some  week  or  ten  days 
thereafter,  when  she  told  her  schoolmate 
about  it,  and  she  gave  as  a  reason  why  she 
told  so  many  stories  about  bow  she  got  tbis 
Injury  to  her  eye  was  because  she  was  afraid 
that  her  father  might  be  killed,  and  that 
was  her  whole  purpose  In  not  divulging  the 
matter.  The  witness  says  that  she  scream- 
ed once  or  twice;  that  they  carried  her 
down  in  a  pasture  on  a  little  brancb.  This 
branch  was  skirted  with  a  good  deal  of  tim- 
ber and  brush  and  the  only  wooded  place 
around  there..  The  night  was  a  moonlight 
night.  The  pasture  gate  opened  about  150 
yards  north  of  the  house  of  a  man  named 
Wells.  The  wind  was  blowing  from  the 
south.  The  witness  Cox  testified  that  he  was 
fixing  to  unhitch  his  horse  at  Wells'  gate, 
making  preparations  to  retire ;  that  he  saw 
somebody  up  at  the  gate;  that  he  did  not 
know  any  at  the  parties,  but  that  he  saw 
somebody  leading  a  horse  In  at  the  gate; 
that  the  horse  was  hitched  to  a  buggy,  and 
parties  were  in  the  buggy.  The  buggy  had  a 
top  to  It,  and  he  could  not  see  on  the  oi^io- 
site  Bide.  However,  he  said  he  heard  no 
noise,  and  that  he  was  about  150  yards  from 
the  parties,  but  that  the  wind  was  blowing 
in  the  direction  of  the  buggy.  It  appears 
that  neither  the  defendant  nor  the  parties 
with  him  lived  near  the  place  of  the  assault, 
and  that  this  was  not  on  the  road  to  their 
home  from  the  party  where  they  had  been. 
They  lived  in  an  entirely  different  direction. 
They  bad  no  business  at  the  place  at  that 
time  of  night  This  assault  was  commlttett 
about  midnight,  and  the  young  lady  and  her 
companioii  and  escort  were  carried  from  the 
road  into  a  pasture  and  down  on  a  creek, 
which  creek  was  skirted  with  heavy  timber, 
and  was  the  only  place  anywhere  along  or 
near  this  road  where  there  was  any  timber. 
We  have  not  attempted  to  set  out  all  the 
facts  connected  with  the  case,  but  a  snffl- 
d^t  portkn  of  tame  to  tbztnr  ll^t  aptm 
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the  ISBoes  that  wUl  be  dlBcuned  tat  this 

1.  When  the  case  was  called  for  trial  the 
defendant  made  an  ara>Ucatl(m  for  a  con- 
tinuance In  otAex  to  secure  tlie  testlnumy  of 
<»ie  Cbarles  Stewart  whom  defendant  al- 
leged resided  In  Kendall  coant?.  by  whom  he 
expected  to  prove  that  be  had  been  in  com- 
pany with  the  prosecDtriz  at  different  times 
prior  to  the  date  of  the  alleged  offense,  and 
that  she  bad  submitted  to  sexual  intercourse 
with  said  witness^  and  that  defendant  had 
been  so  informed.  This  motion  was  over- 
mled,  and  appellant  took  a  bill  of  excep- 
tions. Was  this  testimony  admissible?  We 
are  ot  opinion  that  It  was  not  In  the  case 
of  WUson  T.  State^  17  Tex.  App.  833.  this 
oonrti  qpeaklDg  through  Judge  White,  said; 
"In  proMCntloDS  for  rape  it  Is  unguestion- 
ably  competent  for  the  accused  to  Impeach 
the  character  of  the  prosecutrix  for  chastity, 
not.  Indeed,  to  josti^  or  excuse  the  offense, 
but  to  raise  a  presniaption  that  she  yielded 
ber  oons»it  and  was  not  In  fact  forced.  But 
the  rule  seems  to  be  limited  to  general  repu- 
tation for  chastity  and  to  acts  of  Illicit  In- 
tercourse with  the  accused  alone,  whilst  spe- 
dflc  acts  ^th  other  parties  than  the  accused 
axe  not  oonvetent  and  admissible  as  evi- 
denca"  It  Is  true  that  In  some  Jurisdictions 
a  step  beyond  this  general  rule  has  been 
taken,  and  acts  of  Illicit  intercourse  with 
parties  other  than  the  accused  have  be^  ad- 
mitted. Bat  as  stated  by  Judge  White  In  the 
WUson  Cas^  supra:  "Howevw  reasonable 
this  latter  vile  may  appear,  with  us  the  doc- 
trine is  too  well  esteblisbed  and  understood 
otberwlaeb  as  stated  above,  to  be  now  extend- 
ed or  Interfered  with.  That  rule  makes 
general  reputeti(ni  and  Illicit  acts  with  the 
accused  alone  admissltde  as  evidence  of  want 
of  chastity.  Pefferllttg  v.  State.  40  Tex.  492." 
^wefore,  following  the  long  and  well-estab- 
lished rule  in  this  state,  this  testimony  was 
not  admissibly  and  therefore  the  court  cor- 
rectly reused  to  grant  the  contlnnanc& 

2.  In  the  trial  of  the  case  appellant  of- 
fered several  witnesses  to  prove  the  genoal 
repatatlon  of  the  prosecutrix  for  virtue  and 
(diastity.  This  testbnony  was  exdnded 
the  court,  and  a  bill  of  exertions  reserved, 
the  bill  stating  that  if  permitted  to  ask  the 
question  the  witnesses  would  have  answered 
that  her  reputation  for  virtue  and  chastity 
was  bad.  This  presoits  a  serious  Question 
and  one  not  free  from  difficulty.  Qenerally 
In  cases  of  rape  and  assault  to  rape,  it  is 
held  conpetrat  evidence  to  prove  that  the 
reputation  of  the  prosecutrix  for  chastity  la 
bad.  not  as  an  excuse  for  the  offense  or 
justiflcatlcm  for  the  same,  but  as  raising  the 
presumption  that  she  may  have  yielded  her 
consent  and  was  not  in  fact  forced.  Now, 
two  questions  are  presented  in  this  case,  to 
our  minds :  First  Conceding  that  the  court 
was  in  error  in  ruling  out  this  testimony, 
could  it  probaUy  have  had  any  bearing  upon 
the  easy  in  view  of  the  evldwce  dlsdosed  In 


this  record?  Gould  it  have  had  any  appre- 
ciable effect  upon  the  result  of  the  trial? 
Second.  From  the  character  of  the  testimony 
offered  by  the  state  (and  there  was  no  tes- 
timony offered  on  the  part  of  the  defendr 
ant  to  contradict  the  statemente  of  the  prose- 
cutrix as  to  what  transpired  on  this  occa- 
sion), was  the  issue  of  the  prosecutrix's  chas- 
tity Invcdved  in  the  case?  In  the  Wilsap 
Caisy  auimt.  Judge  White  says:  "Rape  may 
be  committed  won  the  most  notorious  prosti- 
tute, and  if  the  physical  facts  and  personal 
violence  are  proven,  it  were  worse  than  idle 
to  rebut  them  simply  by  proof  of  want  of 
diastl^."  How  could  this  proof  throw  any 
light  o^wn  the  Issues  Involved?  Then  is  not 
a  drcumstanoe  in  the  record,  yea,  not  a 
shadow  of  siupicion  Uiat  there  bad  be&i  any- 
thing tranqilring  between  the  defendant  Ross 
and  prosecutrix,  or  White  and  prosecutrix, 
or  Stewart  or  NowUn  and  the  prosecutrix, 
that  would  lead  any  one  of  them  to  suspect 
that  the  prosecutrix  would  consent  to  a  thing 
of  this  sort  No  indiscretions  of  the  prose- 
cutrix were  offered  In  testimony.  She  bad 
never  been  in  company  with  Boss  befbxe  this 
night  She  had  on  the  H<mday  previous  in- 
formed White  hy  letter  that  she  would  frran 
that  time  m  cease  to  accompany  him  any- 
where, and  that  they  would  be  strangers. 
Nothing  at  the  time  of  the  assault  made  upcm 
prosecutrix  would  Indicate  that  the  parties 
believed  tbat  th^  could  secure  her  consent 
to  their  dlab(dlcal  ivoposltlons.  When  the 
reason  for  a  rule  ceases  to  exist  the  rule 
Itself  ought  to  cease.  If  the  surroundings 
and  physical  facts  ot  the  assault  or  the  con- 
duct ot  the  parties  previous  thereto  were  of 
such  a  character  as  that  the  quraUon  of  con- 
sent is  suggested,  then  in  this  character  of 
case  proof  of  general  reputation  for  diaatlty 
would  be  admissible.  But  when  every  fact, 
when  the  conduct  of  the  parties  is  before 
the  Jury,  and  everything  excludes  the  idea 
of  consult,  It  would  be  Idle  to  attempt  to 
rebut  th^  simply  by  proof  of  a  want  of 
chastity.  Such  testimony  could  only  become 
material  where  there  Is  some  question  as  to 
the  consent  of  the  prosecutrbc  There  is 
not.  a  fact  or  drcumstance  to  Indicate  the 
appelant  and  his  cod^^dante  believed  or 
had  the  right  to  believe  the  prraecutrix 
would  oonsoit  In  thta  case  the  evidence  ex- 
dudM  the  Idea,  as  there  is  no  question  as  to 
the  force  used  and  the  want  of  consent  See 
Stelnke  v.  State,  83  Tex.  Or.  R.  65,  24  s. 
W.  909,  25  S.  W.  287.  We,  therefore,  hold, 
first  that  as  Qie  facte  and  circumstances  do 
not  show  or  surest  consent  on  the  part  of 
the  prosecutrix,  the  testimony  could  not  have 
changed  the  result  ot  the  trial ;  and,  second, 
tbat  it  was  not  material  to  any  issue  devel- 
oped by  the  testimony.  It  is  not  the  admis- 
sion of  illegal  evidence  or  rejection  of  legal 
testimony  that  will  work  a  reversal.  The 
record  must  ^sdose  not  only  that  the  ac- 
tion of  the  court  below  was  error  in  exclud- 
ing or  In  admitting  the  testimony,  but  the 
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ncord  mnst  tw  conaldeFed  to  deteiadne 
whether  sndi  actton  of  the  conrt  bdow  could 
possibly  have  harmed  the  injured  party,  and 
wheUier  the  action  of  tiie  conrt  bronght  aboot 
a  result  that  would  hare  been  otherwise  had 
the  testimony  been  admitted.  We  are  there- 
fore of  (q;>lnion  that,  In  this  tdiaracter  of 
cases,  under  the  proof  as  developed,  the  tes- 
timony was  not  admissible^  and,  If  admis- 
sible^ wonld  have  had  no  bearing  upon  the 
case,  and  could  not  rebut  or  overcome  the 
testimony  of  the  prosecatriz. 

3.  Complaint  Is  also  made  that  the  court 
j^old  have  dutrged  the  Jnry  folly  npcm 
the  law  of  principals  and  accomidlces,  and 
that  the  cbarge  ut  the  conrt  on  the  subject 
of  principals  was  not  foil  enough,  and  that 
-Qua  court  should  have  directed  the  jury  that 
before  the  acts  and  declarations  of  third  par^ 
ties  could  be'  considOTed  against  appelant 
the  state  must  first  establish  a  compiracy, 
and  If  there  Is  a  failure  to  prove  a  cox^r- 
acy,  on  Qa  part  of  the  states  that  the  Jnry 
would  not  consider  the  acts  and  declarations 
of  third  parties  before  the  commission  of  Qie 
offense.  There  were  no  declarations  made  by 
oth»  partifls  in  reeard  to  this  offense  that 
wwe  of  an  Inculpatory  duuracter  and  bitro- 
dnced  against  appellant  Only  two  Instances 
of  declarations  outside  of  the  presence  of 
the  defendant  were  Introduced  on  the  part 
of  the  stata  One  was  with  rtfermce  to 
what  the  Ks33x^  girl  said  to  Nowlin  and 
the  prosecutrix  as  they  were  passing  In  the 
bnggjF  before  thv  readied  the  pasture  whm 
the  Kdley  ^l  said:  "Watch  out,  those  boys 
have  gone  ahead."  And  what  prosecntrlx 
said  to  Nowlin.  about  what  thtir  conduct 
should  be  if  th^  met  the  boys  np  there,  and 
as  to  Nowlln*s  statement  that  if  they  bad 
gone  up  thore  th^  had  gone  to  get  whisky. 
There  was  nothing  of  an'  inculpatory  char- 
actra  In  thta  conversation.  It  was  ^ply  the 
statemoit  of  a  fact  that  some  tioys  had  gone 
ahead.  But  when  it  Is  shown  that  the  boys 
were  at  this  i)lace,  and  were  found  there  <«ily 
a  few  minutes  after  this  conversation  oc- 
curred, it  wonld  render  this  declaratiim 
harmless,  and  the  Introduction  of  the  same 
oonld  not  possibly  have  injured  aivellant, 
juxt  was  the  conrt  called  upon  to  limit  the 
^ect  of  tiie  declarationB.  We  are  of  opin- 
ion that  the  testimony  was  admissible,  tak- 
ing the  same  tat  connection  with  the  tect  that 
the  parties  were  found  at  the  place  where 
Nowlin  anticipated  th^  would  be,  and  that 
the  court  was  not  called  upon  to  charge  the 
law  with  regard  to  recdvlng  and  considering 
declarations  made  by  third  parties  in  the  ab- 
sence of  the  defoidant,  and  to  reject  same  If 
a  conspiracy  was  not  provei. 

4.  The  next  bHI  ot  exc^ition  is  to  the  ac- 
tion of  the  court  In  permitting  the  state  to 
prove  the  conversation  bad  between  Nowlin 
and  the  prosecntrlx  when  he  was  carrying 
her  home  firom  tiie  scene  as  to  Nowlin  per^ 
Buading  her  not  to  t^  her  father.  Appel- 
lant was  attempting  to  discredit  the  witness 


showing  that  she  did  not  make  an  out- 
cry Immediately  after  the  offense  was  com- 
mitted, and,  second,  the  contradictory  state- 
ments she  made  as  to  how  she  received  thB- 
black  ©ye.  The  witness  was  giving  a  rea- 
son why  she  had  made  these  statements  and 
why  she  lud  not  disclosed  to  her  tettm  tlie 
conduct  of  these  parties.  She  had  been  ad- 
vised Iqr  Nowlin  that  it  might  result  in  tlie 
death  of  her  fiLthw;  tiiat  he  was  an  old 
man,  and  that  these  defendants  would  have 
every  advantage  of  him,  and  She  aald  It 
was  by  reason  of  the  fact  .that  she  feared 
injury  to  her  father  that  she  remained 
silent  BO  long  and  made  contradictory  state- 
ments. We  think  this  testimony  was  ad- 
missible. It  was  not  a  declaration  wltii  re- 
gard to  the  crime  committed.  It  was  not  a 
dlsdosiire  made  by  Nowlin  as  to  why  tbe- 
parties  wait  there  or  the  purpose  in  going 
tiiere.  It  was  simply  a  ocmversatUn  as  to 
vbelAeT  puMldty  should  be  given  to  this 
matter,  and  same  vnu  harmless  in  Its  duir- 
acter. 

5.  Oomplalnt  is  also  made  of  tiie  ooort^ 
diai^  on  the  subject  of  prindpals.  The 
court  Instmcted  the  Jury  that  all  parscns 
were  princU)als  who  were  gnUty  ot  actlnff 
t(«ether  In  the  commission  -of  an  (rffense^ 
and  that  when  an  offense  had  been  actually 
cmnmltted  tgr  one  or  more  perscms,  tiiat  tiie 
true  critoion  in  determining  thdr  guilt 
was,  did  the  parties  act  togetha  In  the  com- 
mission of  the  offense;  was  the  act  Ome  in 
purananoe  of  a  common  Intent  and  In  pur- 
suance of  a  previously  formed  design  In 
whidi  the  mii^  of  all  imlted  and  ooncnr- 
red,  cmd,  if  so,  then  the  law  is  that  all  are 
alike  guUty,  provided  the  offoise  was  acta* 
ally  committed  during  the  existence  and  in 
the  execution  of  the  common  design  and  la* 
t«it  of  all.  The  court  then  directed  the 
Jury  that  If  they  should  bdleve  beyond  a 
reasonable  doubt  that  Sam  Boss  acting 
alone  or  acting  together  with  Vtb  Stewart 
Aaron  White,  and  Eddfe  No^ln,  or  either 
of  them,  as  a  prlndpal,  did.  In  Gomandie 
county,  Ter.,  make  an  assault  In  and  i^on 
the  person  of  Ueda  McDonald  with  the 
specific  Intent  to  rape  her  by  force  within 
the  meaning  of  the  law  of  rape  by  force, 
then  he  would  be  guilty  of  an  assault  with 
Intent  to  rape.  The  court  defined  to  tiiem 
"force,"  and  told  them  that  their  Intent 
must  have  beoi  to  have  carnal  knowledge 
of  the  prosecutrix  without  her  emsent,  and 
by  force,  and  defined  tiie  force  to  be  the 
use  of  such  means  on  the  part  of  tlw  as- 
sailant as  wonld  be  snflSdent  to  overcome 
all  resistance  withln'the  power  of  the  inee- 
ecutrlx  and  to  accomplish  his  purpose  st 
all  hazards.  The  court  furth«*  directed 
the  jury  that  they  must  believe  beyond  a 
reasonable  doubt  that  the  defendant  made 
an  assault  upon  the  prosecutrix  with  the 
apedflc  Intent  to  rape  iiet  by  force  before 
they  wonld  be  authorlxed  to  convict.  Com- 
plaint Is  made  in  motion  for  new  trla^  as- 
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t>efore  stated,  that  the  diarge  on  the  sabject 
of  prlndpalB  was  Incomplete,  In  that  the 
court  failed  to  further  charge  the  Jary  that 
before  they  could  convict  the  defendant  of 
an  assault  or  beton  they  could  consider 
an  aewolt  by  any  of  the  other  alleged  prln* 
dpali;  they  mast  find  that  a  conspiracy  or 
agreement  mnst  have  been  ottered  into  be- 
tween defendant  and  one  or  the  other  of 
the  alleged  principals  to  commit  the  crime 
of  rape,  and  Uiat  the  defendant  was  at  the 
time  performing  some  act  to  carry  out  the 
common  design  and  tntoit  of  all  of  said 
alleged  principals;  and  aiq;>«llant  says  this 
diarge  ought  to  hare  been  given  because 
there  was  an  issue  as  to  whether  or  not  de- 
fendant was  actually  and  bodily  pre^t 
when  prosecutrix  was  assaulted  by  White 
as  claimed  by  het,  and.  if  defendant  was 
present,  the  issue  was  raised  as  to  wh^er 
or  not  there  had  been  an  agreonent  be- 
twe^  the  defendant  and  the  oOier  allied 
principals  to  rape  prosecutrix,  and  as  to 
whether  or  not  the  defendant  was  th«i  per- 
forming some  act  to  carry  out  such  design 
and  Intent  Counsel  proceeds  upon  the  idea 
that  before  the  defendant  could  be  held 
gruUty  In  this  case,  where  the  proof  unques- 
tionaUy  shows  that  he  engaged  In  the  as- 
sault and  did  assault  prosecutrix,  and  that 
be  led  the  horse  down  into  the  pasture,  the 
state  mnit  show  that  there  had  been  a  spe- 
cific agreemoit  antedating  the  act  of  the 
assault  The  circumstances  surrounding  the 
assault  and  conduct  of  the  parties  from  the 
time  of  the  act  down  may  be  taken  into 
consideration  In  determining  whether  thwe 
was  an  agreement  to  do  the  act  or  not  If 
the  defendant  at  the  time  took  any  part 
whatever  In  the  transaction,  if  he  did  any- 
tblng  in  furtherance  of  the  act  of  White,  he 
would  be  a  principal  whether  he  bad  agreed 
before  be  came  there  to  do  a  thing  or  not 
In  view  ct  the  testimony  in  this  case.  It  was 
not  necessary  for  the  court  to  have  Incum* 
beted  the  case  by  a  charge  on  a  conspiracy, 
or  as  to  what  preceded  the  occurrences  at 
the  time  of  the  assault  The  testimony  of 
the  proeecotrlx  unquestionably  shows  that 
Ross  assaulted  her;  that  White  strode  her 
.  several  times;  that  Ross  told  her  to  get  oat 
of  the  buggy,  and  told  her  that  she  had  as 
well  submit  When  White  said  he  intotded 
to  liave  int^vonrse  with  her,  Ross  qmke  up 
and  said  that  was  what  they  had  come  there 
for.  He  seized  the  bridle  reins  of  the  horse, 
and  led  the  horse  back  into  the  pasture  and 
down  to  the  creek.  And  it  may  be  con- 
ceded tiiere  ms  no  agreement  or  conspiracy  \ 
entered  into  beforehand  to  do  a  thing.  If 
appcUut  was  present  and  mgaged  in  the 
assault  with  others,  and  took  part  in  it  he 
vnui  a  prindpal— he  was  the  actor— and  the 
chai^  of  the  court  need  not  have  stated 
anything  about  a  oonspiracy.  He  was  the 
doer  of  the  act  Thla  made  him  an  offender 
without  reforenee  to  any  iffevlons  agree- 
ment or  conqilracy.   We  are  therefore  <tf 


opinion  that  no  complaint  could  be  made  of 
Uie  charge  upon  this  ground.  A  charge  on 
conspiracy  would  only  become  necessary  if 
defendant  was  present  when  others  com- 
mitted the  deed  and  took  no  part  therein. 
Then  the  court  would  have  been  compelled 
to  charge  upon  a  previous  agreement  to 
commit  the  ottenae.  It  would  seem  from 
the  character  of  the  cross-examination  of 
the  state  witness,  and  in  fact  It  Is  suggest- 
ed and  relied  upon  largely  by  the  defend- 
ant that  their  purpose  in  accosting  this 
young  lady  on  this  night  was  not  for  the 
purpose  of  doing  any  violence  to  her,  but 
simply  to  demand  of  her  an  explanation  of 
why  she  had  written  audi  a  letter  as  she 
did  to  White,  and  what-  she  meant  by  call- 
ing White  and  Boss  pifcors.  In  view  of  the 
drcnmstancee,  to  our  minds,  the  story  la 
not  only  unreasonaUe,  but  Improbable.  Why 
should  Ross  and  White  select  this  oppor- 
tunity to  demand  the  explanation?  Why 
should  they  seek  the  hour  of  midnight  for 
that  purpose?  Why  should  they  lead  her 
off  of  a  traveled  road  down  to  a  creek  bot- 
tom and  in  the  woods  to  demand  this  ez< 
planatlon?  Why  could  they  not  have  de* 
mended  the  explanation  at  the  party  that 
night?  When  It  is  considered  that  thla 
young  lady  was  returning  to  her  home  from 
a  social  gathering  In  the  communis,  and 
at  the  hour  of  midnight  she  should  be  way- 
laid on  the  side  of  the  road  by  three  young 
men,  putting  themselves  to  the  trouble  of 
riding  in  a  different  direction  from  their 
home  to  meet  her,  we  think  it  would  be  a 
great  t&ak  upon  human  credulity  to  believe 
sudi  a  story.  It  sounds  unnatural  and  un- 
reasonable, and  the  jury  were  warranted  In 
disbelieving  such  an  improbable  story  in  the 
face  of  the  uncontra^cted  and  positive  tes- 
timony of  the  prosecutrix  as  to  the  conduct 
acts,  dedaratlons  and  demeanor  of  the  par- 
ties on  that  occasion. 

6.  The  court  submitted  both  assault  to- 
rape  and  aggravated  assault  to  the  Jury. 
We  are  of  opinion  that  the  court's  charge 
presented  all  Issues  raised  by  the  testi- 
mony. We  are  further  of  opinion  that  the 
testimony  shows  that  the  defendant  as- 
saulted the  proeecutrix,  and  that  his  purpose 
was  to  have  carnal  intercourse  with  her  at 
all  hasards,  and  it  is  no  answer  to  this  to- 
ssy that  subsequent  to  the  assault  he  aban- 
doned the  design.  What  circumstances  may 
have  operated  on  Ids  mina  and  <Ht  White's 
mind  to  desist  from  this  assault  and  this 
intent  on  their  part  we  know  not  Further, 
it  may  have  beoi  the  determined  opposition 
and  fighting  on  the  part  of  the  prosecutrix, 
or  the  ronuks  of  Nowltn  usd  Stewart  or 
the  pndonged  contest  and  resistance  on  the 
part  of  prosecutrix,  which  operated  upon 
these  parties  to  abandon  the  Intent  If  at 
the  time  th^  strudc  prosecotiix  or  eelnd 
hold  of  her  titej  intended  to  hare  Inters 
course  with  her  by  force  against  her  con- 
sen^  end  Hkes  made  the  aseanlt  vgoa  h^ 
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for  tliat  purpose,  the  liuitant  tbat  thia  as- 
■anlt  was  made  with  tluit  Int^t,  the  crime 
of  aaaault  to  rape  became  complete,  and 
the  same  could  not  be  defeated  by  proof 
tiiat  drcnmatances  arose  thereafter  that 
made  them  abandon  the  Intent  We  are 
therefore  of  opinion  that  there  was  no  error 
In  the  trial  of  this  case  In  the  court  below ; 
that  the  state  made  out  a  case  To  put  It 
mildly,  the  conduct  of  these  parties  was 
very  r^rehenslble.  It  Is  to  be  deplored  that 
mtb  a  thins  as  this  could  occur  in  a  coun- 
try whose  citizenship  boasts  of  their  chiv- 
alry and  gallantry.  The  other  questions 
raised  are  discussed  In  the  case  of  White 
r.  State  (this  day  decided)  132  S.  W.  790. 

binding  no  error  in  the  trial  of  the  case 
la  the  court  below,  the  judgment  la  in  all 
things  aflinnedi 


NOWUN  T.  STATU. 
fOonrt  of  Criminal  Appeals  of  Texas.   Nor.  23, 

mo.) 

CKIUINAI,  TjAM    d  58*)— PBBSONS  LUBU— 
PBINdFAU. 

Under  Pen.  Code  1896,  art.  78,  maUnc  one 
who  advises  or  agrees  to  the  commiBsion  of  an 
offense,  and  who  is  present  when  it  is  commit- 
ted, a  principal,  mere  presence  when  an  offense 
is  committed,  does  not  make  one  a  principal 
unless  he  advises  or  agrees  thereto,  so  that  if 
accused  took  a  girl  to  a  certain  place  where 
riie  was  afterwards  assaulted  by  others  who 
met  them  there,  according  to  agreement  without 
any  purpose  of  having  her  assaulted,  but,  as 
accused  understood,  for  the  purpose  of  sedug 
her  about  a  letter,  he  would  not  be  guilty  as  a 
princiital,  and  it  was  error  to  refuse  an  Instruc- 
tion to  that  effecL 

[Dd.  Note.— For  other  cases,  see  CMmin^ 
Law,  Cent  Dig.  {|  71-7^;  Dee.  t>lg.  |  CO.*] 

Appeal  from  District  Court,  Comandie 
County;  J.  H.  Arnold,  Judge. 

Eddie  Nowlln  was  convicted  of  aggravated 
assault,  and  he  appeals.  Reversed  and  re- 
manded. 

G.  E.  Smith,  for  appellant  John  A.  Mob- 
ley,  Asst  Atty.  Gen.,  for  the  State. 

McOORD,  J.  The  appelant  was  Indicted 
In  the  court  below  for  an  assanlt  with  tlie 
Intent  to  rape.  His  trial  resulted  In  a  con- 
Tictlon  of  aggraTftted  assanlt  with  a  punish- 
ment of  nine  months'  confinement  In  the 
county  lall.  Hence  this  appeal. 

The  defendant  was  Jointly  Indicted  with 
Stewart,  Rosa,  and  White  for  an  assault  with 
intent  to  rape.  In  the  case  of  Rosa  t.  State 
(this  day  decided)  182  S.  W.  793,  a  review  of 
the  teatlmonr  of  the  case  was  set  oat 
Hence,  It  will  not  be  necessary  to  ^tall  the 
facta  la  this  case.  In  addition,  howerer,  to 
the  testlnumy  In  the  Roes  Case  two  facts  In 
the  trial  of  this  defendant,  who  was  sepa- 
rately tried  from  the  others,  were  shown. 
The  state  proved  that  after  Nowlln  took  the 
young  lady  home  that  night  In  a  buggy  after 


tbe  allied  assault,  he  did  not  go  to  hie 
home,  but  went  to  the  little  village  of  Syd- 
ney, and  there  met  the  defendants  Boss,  Stew- 
art, and  White,  and  that  some  days  there- 
after be  told  Cody  Graham,  a  witness  for 
the  state,  ttiat  it  was  made  up  between  him- 
self, Rosa,  White,  and  Stewart  for  them  to 
meet  the  defendant  and  the  young  lady  down 
at  the  gap  of  the  pasture  as  tbe  boys  wanted 
to  see  the  young  lady  'about  a  letter  that 
she  had  written  to  White;  that  this  agree- 
ment with  the  other  boys  was  made  at  the 
party  which  they  all  attended  the  night  of 
tbe  assault  He  also  told  Bob  Arnold  that 
he  knew  that  the  boys  were  going  to  be  out 
there  to  meet  them  to  ask  about  a  letter  that 
the  prosecutrix  was  said  to  have  written  to 
White.  Now,  the  facte  do  not  show  that  this 
defendant  did  anything,  or  assented  to  any- 
thing that  was  done  by  tbe  other  parties  at 
the  time  of  tbe  assault  Tbe  court  charged 
the  }ury  that  any  person  who  agrees  to  tbe 
commission  of  an  offense,  and  who  is  present 
when  the  same  la  committed,  is  a  prtndpal 
thereto  whether  he  aided  or  not  In  tike  ti- 
le^ act  The  dtf  endant  requested  the  court 
to  <duirge  the  Jury  that  if  the  defendant  did 
not 'know  tbat  said  parties  Intended  to  aa- 
saolt  aald  proaecutlng  witness  with  intent  to 
cnnniit  Oia  (Otaao  of  rape,  but  tboaght  that 
the  object  of  said  parties  in  stopplnf  and 
detaining  said  prosecuting  witness  was  to  in- 
terview her  with  regard  to  a  letter  thereto- 
fore written,  then  defendant  would  not  be 
guilty.  This  charge  was  refused  by  the 
court  Article  78  of  tbe  Penal  Code  of  1893 
provides:  "Any  pumm  who  advises  or  asreea 
to  the  conunlsdon  of  an  offoise,  and  wbo  im 
proaent  when  tbe  same  la  committed,  la  a 
principal  thwett^  whether  he  aids  or  not  In 
the  illegal  act"  Tbe  mere  preaotce  of  a  par- 
ty when  an  <^ense  la  committed  doea  not 
make  blm  a  prliuHpal,  unless  be  advises  or 
agrees  to  same.  There  is  nothing  in  the  coa- 
duct  of  tbe  defendant  at  tbe  ecene  of  the  as- 
sault that  showed  be  t^tber  advised  or  agreed 
to  it  then.  If,  however,  before  the  aaaault 
was  committed,  he  had  agreed  that  be  would 
take  the  young  lady  down  there  and  tliat  tbe 
I»rUes  should  assault  her  when  they  readi- 
ed there  for  the  purpose  of  committing  rape 
upon  her,  then  he  would  be  a  prlndp&l. 
whether  he  did  or  aald  anything  or  not^  but 
he  must  have  known  beforehand  that  an  of- 
fense was  going  to  be  committed,  and  tbat 
he  took  the  party  down  there  for  tbe  pur^ 
pose  of  the  offense  being  committed.  The 
testimony  of  Arnold  and  Graham  that  be  told 
them  tbat  he  knew  tbe  boys  were  ^Isg  to  be 
there  to  see  her  about  a  letter  does  not  ahow 
that  blB  purpoae  in  taking  her  down  there 
was  for  them  to  assault  her.  Hence^  the 
charge  requested  by  the  defendant  ehoold 
have  been  given.  If  be  did  not  know  an  of- 
fense was  going  to  be  committed,  though  be 
was  present  when  the  offense  was  commtt- 
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ted,  he  vouM  not  be  goUty  by  reason  of  bis 
presence.  We  are  tberefore  of  opinion  that 
the  court  erred  In  not  giving  the  specM  le- 
qneflted  instruction,  and  for  this  reason  the 
case  -will  have  to  be  reversed. 

The  other  qnestions  raised  have  been  dia- 
cnssed  and  passed  upon  In  the  companion 
cases  this  day  decided. 

For  the  error  indicated,  the  judgment  Is 
reversed  and  the  cause  Is  remanded. 


PITTS  V.  STATE. 

<Court  of  Criminel  Appeals  of  Texas.    Oct.  19, 
I&IO.   On  Motion  for  Keheariag,  Dec 
21.  1910.)  ■ 

1.  'WiTnSSSBB  (8  395*)— lUFBAOHlCENT. 

Id  a  prosecDtion  for  burglary,  a  codefend- 
ant.  OQ  cross-examination,  was  permitted  to 
testify  that,  when  arrested  and  when  before  the 

firand  jury,  he  made  the  same  statement  tonch- 
Qg  the  crime  as  at  the  trial.  This  declaration 
was  allowed  to  be  corroborated  by  the  witnesses. 
Held,  that  as  the  witness  had  been  attacked  by 
the  defence,  upon  the  theory  tiiat  he  iiad  made 
contradictor  statements,  the  self-«enring  dec- 
lanttions  were  admissible.. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  1330;  Dec.  Dig.  1  895.*] 

2l  Cbiminai.  Lav  (§  815*)— Pbobbqdtion— Ih- 

STBUCnONS— Abstbact. 

'  In  a  prosecution  for  burglary,  the  court 
char^  that  the  principal  witness  was  an  ac- 
complice, and  that  they  could  not  convict  upon 
his  testimony  alone,  that  they  most  believe  it 
to  be  tme,  and  find  other  corroborating  evi- 
dence other  than  the  fact  of  the  eommlsnon  of 
the  crime.  Held,  that  the  ehazge  was  not  ob- 
jectionable as  abstract. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  8  1979 ;  Dec  Dig.  {  833.*] 

a  Gbiuinal  Law  (|  800*)— FKMKCunoir— In- 

STBucnons  in  Oencbai.. 

In  this  instruction.  It  was  unnecessary  to 
define  '^accomplice,"  as  the  court  charged  that 
the  witness  was  an  acoonq;tlice. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Dec  Dig.  8  800.*] 

4.  Cbimiwai,  Law  (8  393*)— EvinENCE— Admis- 
siBiUTT  or  Evidence  Obtained  Thbouob 

FOBCB~FOOTFBINT8. 

In  a  prosecution  for  bunlary,  tlie  state 
was  allowed  to  introduce  evidence  that  foot- 
prints found  at  the  scene  of  the  crime  corre- 
sponded to  those  made  by  defendant,  desi^te  the 
fact  that  tiu  defendant  had  l>een  compelled 
force  to  place  his  foot  In  the  prints. 

(Ed.  Note.— For  other  cases,  see  Criminal  Law, 
C«it  Dig.  Si  871-874;  Dec  Dig.  8  393.*] 

On  Motion  for  Rehearing. 
0.  CannNAL  Law  {§  1111*)— Apkal  and  Eb- 

BOB  —  BbCX)BIH-BiIJ.  OV  BXCXPTIOITS— COR- 

0I.TI8tVBnBB8. 

Where  one  accepted  bill  of  exceptions,  and 
the  trial  court  in  approving  it  did  so  with  the 
statement  that  certain  evidence  was  admitted 
«fter  d^ndanfs  counsel  had  attempted  to  con- 
tradict the  witness,  etc,  he  is  concluded  by 
that  statement,  and  cannot  contradict  it  by  oth- 
er parts  of  the  record,  for  the  hill  of  texc^tlons 
must  be  complete  in  itself. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  SS  2894-2896;  Dec  Dig.  8  lUl.*] 


9.  Cbiminai-  Law  (8_940*)— New  Tbial— Nbw- 

I.T    DIBOOVBBKD  BTIDBNCB— MATEBUUTT— 

Buboubt. 

Where  the  principal  witness  testified  that 
he  and  defendant  committed  a  burglary  before 
12  o'clo<^,  evidence  by  another  tliat  the  witness 
had  dinner  with  him  l>etween  12  and  1  o'clock 
was  wholly  Immaterial,  and  a  new  trial  can- 
not he  granted  because  of  this  nearly  discovered 
evidence. 

[Ed.  Kotfi.— For  other  eases,  see  Criminal  Law, 
Cent  Dig.  88  2324-2827;  Dec.  Dig.  8  040.*] 

7.  Criuinal  Law  (fi  940*)— New  Trial- New- 
ly Discovered  Evidence— Relevanct. 

In  a  prosecution  for  burglary,  where  all 
the  evidence  showed  that  the  crime  was  com- 
mitted between  10  and  2.  newly  discovered  evi- 
dence that  another  person  bad  seen  the  wit- 
ness and  a  lai^  negro  on  the  railroad  tracK 
about  12  o'clodc,  and  that  they  acted  auspidous- 
ly,  etc.,  was  irrelevant,  and  therefore  Insuffi- 
cient to  secure  a  new  trial,  on  tiie  grounds  of 
newly  discovered  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  fiS  2324-2327 ;  Dec  Dig.  8  940.*] 

8.  Criminal  Law  (8  869*)— Evidbncb— Bele- 

VANCY. 

In  a  prosecution  for  burglary,  evidence  that 
a  witness,  who  testified  that  he  and  defendant 
committed  the  burglary,  had  in  bis  possession 
articles  stolen  two  days  before,  was  wholly  ir- 
relevant when  not  made  for  the  purposes  of  im- 
peachment. 

[Ed.  Not&— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  8i  822-^ ;  Dec  Dig.  8  369.*] 

Appeal  from  District  Gout,  Jefferson 
County;  W.  H.  Pope,  Judge. 

Eugene  Pitts  ms  convicted  of  borglary, 
and  appeals.  Affirmed. 

B.  E.  Moore,  for  appellant  John  A.  Mob- 
ley,  Asat  Atl7.  Oen.,  for  Uie  State. 

RAMSBT.  J.  The  appellant,  Eugene  Pitts, 
and  one  Milea  Orogan,  were  charged  by  In- 
dictment filed  In  the  district  court  of  Jeffer- 
tim  county  on  the  9th  day  of  March  of  this 
year  with  the  offoise  of  burglary.  They 
were  brought  to  trial  upon  the  10th  day  of 
Mardi  thereafter,  wliicb  resulted  in  a  con- 
viction of  both  (tf  them,  the  punishment  of 
appellant  Pitta  b^g  assessed  at  confinement 
in  the  paiit«itiai7  for  a  period  of  five  years, 
and  the  punishment  of  Cretan  being  assess- 
ed (the  jury  having  found  him  to  be  under 
16  years  of  age)  at  confinement  in  the  re- 
formatory for  a  period  of  two  years. 

Orogan  did  not  appeal  bis  case,  and  the 
sole  question  before  us  is  whether  the  con- 
viction of  Pitta,  who  pnttecutee  the  appeal, 
should  be  reversed.  Orc^n  testifies  in  con- 
siderable detail  to  a  state  of  fticts  which 
malces  both  himself  and  Pitts  guilty  of 
burglary.  There  is  In  the  record,  we  think, 
sufficient  evidence  of  corroboration. 

1.  Complaint  Is  made  that  the  court  err- 
ed In  permitting  the  witness  Orogan  to  tes- 
tify that,  when  arreted  and  when  he  testi- 
fied before  the  grand  jury,  he  made  subetan- 
tlally  the  same  statement  touching  the  mat- 
ter in  controversy  as  be  made  on  the  trial 
of  the  case  here  as  a  witness.  The  same 
objection  was  made  to  the  testimony  of  Wil- 
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son,  who  testified  as  to  statements  made  by 
Grogan  to  him.  These  bills  are  approred 
wltb  the  toUowlns  quollflcfttion:  "Tbls  oc- 
coired  after  the  dcfttndantfs  counsd  had  at 
tempted  to  Impeach  and  contradict  the  wit- 
ness Miles  Grogan.'*  The  explaxiatiw  of  the 
court  la  atilte  general,  and  the  facts  and 
drcamstences  of  Inveadunait  and  the  ex- 
tent and  natore  of  same  are  not  given.  The 
statement  Is  snffldent,  however,  to  warrant 
the  amelnslon  that  Uiere  had  been  twSb  Im- 
peachment of  the  witness  as  would  justify 
the  admission  of  tbls  supporting  testimony. 
This  rule  Is  wen  established  In  this  state. 
Harrlll  r.  Stata^  54  Tex.  Cr.  B.  426^  IIS  S. 
W.  2SS.  In  the  very  recmt  case  of  Gabrexa 
T.  States  66  Tex.  Cr.  B.  141,  118  S.  W.  1004^ 
it  Is  said:  "Where  upon  trial  for  murder  the 
state  witness*  testimony  fras  attacked  Ijj  the 
defense  teetbmsiy  to  show  that  he  bad  made 
a  statement  contradictory  to  that  made  on 
the  trial,  it  was  not  oror  to  permit  the  state 
to  show  that  said  witness  had  made  the 
same  statunat  before  the  trlaV 

2.  The  charge  of  the  court  on  the  subject 
of  accomplice  Is  cmnpUUned  of.  The  com- 
plaint of  tile  charge  toncAlng  this  matter  is 
in  this  language:  "The  conrt  erred  In  Its 
charge  as  to  accomplice  testtmooy.  It  Is  only 
in  the  abstract,  and  does  not  fully  present 
the  law  as  was  raised  from  the  testimony, 
and  does  not  d^e  the  meaning  of  an  ac- 
complice as  the  evidence  raised."  The  charge 
complained  of  is  in  this  language :  "I  In- 
struct yon  that  the  witness  Miles  Grogan 
Is  an  accomplice.  Now  you  cannot  convict 
the  defendant,  Blugene  Pitts,  upon  his  testi- 
mony alone  onlees  you  first  believe  that  his 
testimony  is  true  and  connects  the  defend- 
ant, Eugene  Pitts,  with  the  offoise  charged, 
and  then  you  cannot  convict  the  defendant 
upon  said  testimony  unless  yon  farther  be- 
lieve that  there  Is  other  testimony  In  the  case 
corroborative  of  the  accomplice's  testimony 
tending  to  connect  the  defendant  with  the 
offense  charged:  and  the  corroboration  Is  not 
suffldeot  if  it  merely  shows  the  commission 
of  the  offense  charged."  This  ^rge  is  not 
subject  to  the  objection  tiiat  it  does  not  de- 
fine an  accomplice,  since  tbe  jury  are  in- 
structed as  a  matter  of  law  that  the  witness 
Miles  Gn^Ean  was  an  accomplice.  Neither 
can  it  be  said  in  fairness  that  the  charge  of 
the  court  is  merely  an  abstract  instruction. 
In  what  respects  it  Is  supposed  or  believed 
that  the  instruction  does  not  fully  present 
the  law  the  motion  does  not  advise  us.  While 
not  framed  In  precise  accordance  wltb  the 
precedents  approved  by  this  court  (Campbell 
V.  State,  67  Tex.  Cr.  B.  301,  123  S.  W.  583), 
we  think  that  it  is  not  subject  to  the  obJe(> 
tion  here  made. 

8.  Objection  was  made  that  after  the  wit- 
nesses Dan  Blchard.  Mrs.  Richard,  and  Dan 
Wilson  had  testified  <m  their  direct  examina- 
tion that  the  larger  of  the  traces  found  near 
the  premises  entered  on.  tbe  day  of  the  bur- 
fflary  corresponded  with  and  fit  the  track  of 
appelant;  and  that  he  had  placed  his  foot 


bs  one  tra^  and  also  had  placed  his  foot  in 
another  track,  it  devdopod  on  cross-era mina- 
tloa'  of  aU  these  witnesses  that  at  the  time 
ttiese  tnu±s  wwe  made  ^  appelUmt  wbl^ 
formed  the  basis  of  comparlscm  that  he  wa» 
under  arrest  and  subject  to  the  coatm  of 
Wilson,  the  deputy  sheriff,  who  made  him 
place  his  foot  by  the  track  and  also  made 
him  put  his  fbot  In  the  trade  TStexeapim  it 
was  moved  by  appellant  to  have  the  testi- 
mony striken  out,  for  that  It  amdnalTflly 
aroeared  that  in  placing  Us  foot  by  and  In 
the  track  he  was  under  arrest  and  was  made 
to  do  so ;  that  he  did  not  voluntarily  do  bo, 
and  tbe  same  was  not  his  free  and  voluntary 
act  or  deed,  whldi  motion  the  conrt  over- . 
ruled.  Practical^  the  Identical  question  h«e 
raised  waa  dedded  against  i4n>dlaitt  In.  the 
well-cmu^daed  case  of  Walker  v.  State,  7 
Tex.  App.  245,  82  Am.  Bep.  69&  In  tiiat 
case,  which  was  a  capUal  ttHony,  tbe  prose- 
cution proved  that  fOoti»1nts  were  fomid 
on  the  premises  where  tiie  assassfnatSim  had 
been  perpetrated,  and  was  further  allowed, 
over  objection  by  the  defense,  to  prove  that 
the  examining  magistrate  compelled  the  de- 
fendant Walker  to  make  his  footprints  in 
an  ash  heap,  and  that  the  footprints  so  made 
corresponded  with  those  found  on  the  ivem- 
ises  where  tiie  homicide  was  committed. 
It  was  there  objected,  and  the  qnestion  was 
ably  argued  and  folly  cwsidered  by  tbe 
court,  that  tiie  evidence  was  Incompetmt  be- 
cause violative  of  the  guaranty  in  the  Bill 
of  BU^ts  that  "oie  accused  of  crime  shall 
not  be  compelled  to  give  evidence  against 
hlnuMlf."  It  was  h^  on  a  review  of  tbe 
authorities  that  the  objection  was  not  well 
taken,  nor  the  eridoiGe  within  tbe  Inhibition 
of  the  Bill  of  Bights.  This  case  has  been 
approved  in  the  cases  of  Meyers  v.  State, 
14  Tex.  App.  48,  and  Bruce  v.  State,  31  Tex. 
Cr.  B.  5^  21  8.  W.  6S1,  and  undoubtedly 
the  case  announces  tbe  correct  rule. 

4.  Among  other  grounds  ctmtained  In  the 
motion  for  new  trial  was  a  claim  of  newly 
discovered  testimony.  We  have  carefully  ex- 
amined the  testimony  of  the  witnesses  which 
was  taken  under  the  direction  of  the  court 
and  incorporated  in  the  statement  of  &cts. 
We  do  not  believe  It  Is  of  such  gravity  or  | 
Importance  as  would  have  required  the  court 
to  grant  a  new  trial,  or  as  would  Justify  us  ' 
In  reversing  the  Judgmait  on  the  failure  of  | 
tbe  court  below  so  to  do.    If  the  testimony  i 
of  Orogan,  who  voluntarily  acknowledged  his 
own  gutlt  and  who  as  a  consequence  Is  non-  \ 
serving  the  term  of  punishment  adjudf^d 
against  blm  by  law.  Is  to  be  believed,  ap-  ' 
pellant  Is  guilty*  Nor  does  any  error  awear 
in  the  record  for  wbldh  we  think  ttie  decree 
of  the  law  should  be  set  aside. 

The  judgment  is  therefore  affirmed. 

On  Motion  for  Rehearing. 

The  motion  for  rehearing  in  this  case  chal- 
lenges substantially  all  the  groands  on  which 
the  Judgment  of  affirmance,  waa  rastea. 
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1.  It  Is  urged  that  the  court  Is  In  error  In 
upholding  the  action  of  the  trial  court  In  ref- 
erence to  the  admlBslon  of  the  teeUmony  of 
Mllee  Grogan  to  the  effect,  in  Bubatance,  that 
he  had  before  the  grand  Jury  given  the  same 
testimony  which  he  gave  on  the  trial,  and 
had.  In  substance,  made  the  same  statenMUta 
to  the  witness  Wilson.  As  stated  In  the  opin- 
ion, the  trial  court  in  approving  this  bill  of 
exception  did  so  with  the  statement  ttiat  this 
evldoice  was  admitted  after  appeUant'a  coun- 
sel bad  attempted  to  impeach  and  contradict 
the  witness  Grogan.  It  is  well  settled  that, 
where  one  accepts  a  bill  of  exception  with  a 
statement  and  quallflcatton  snch  as  this,  he 
is  bound  by  same.  It  Is  also  well  settled  by 
alt  the  authorities  that  a  statement  In  the 
biU  of  exception  will  control  and  is  binding 
on  this  court,  though  same  may  conflict  with 
the  statement  of  facts.  It  is  likewise  well 
settled  that  a  bill  of  exception  must  be  so 
complete  In  itself  as  that  It  will  be  mmeceS' 
sary  to  look  to  the  statement  of  facta  or  oth- 
er parts  of  the  record  in  alll  of  the  blU.  An 
inspection  of  the  record  in  this  case  shows 
that  the  witness  Grogan  was  a  young  lad. 
and  that,  by  a  rigid  cross-examination  by 
qooitlon,  suggestion,  and  Innuendo,  appellant 
sought  to  show  that  his  testimony  connecting 
the  appellant  with  the  offense  charged  was  a 
f  abricaUni,  and  that  he  bad  been  put  up  to 
or  advised  some  one  else  to  lay  the  offense 
on  aniellant  It  cannot  be  doubted  that  this 
was  a  most  effective  way  of  attacking  the 
vritness,  and  It  was  only  after  this  attack 
bad  been  made  at  considerable  length  that 
the  state  was  permitted  on  cross-examina- 
tion to  prove  by  the  witness  that  be  had  made 
the  same  statements  to  Uie  grand  Jury  and  to 
Wilson  and  Ballard  that  he  b&A  made  on  the 
witness  stand.  An  examination  of  the  testi- 
mony of  Wilson  and  Ballard  shows  that  they 
merely  state  that  Grogan  had  told  them  about 
the  burglary,  or  made  a  statement  about  it, 
but  neither  tlie  details  or  purport  of  this 
statement  appears  In  the  record.  Testing  the 
matter  by  the  blU  of  aceptlon,  there  can 
be  no  serious  contention,  we  think,  that  there 
was  error  in  the  action  of  the  court. 

2.  The  newly  discovered  testimony  on 
which  a  new  trial  was  soufi^t  was  to  the  ef- 
fect, In  snbetance,  that  ajv>ellant  could  prove 
by  Lee  Anderson  Orqgan  that  Hlles  Grogan 
was  his  nephew,  and  that  he  came  to  his 
bouse  on  the  day  of  the  bui^air  before  the 
witness  had  eaten  dinner,  but  a  little  utter 
12  o^clock  noon,  and  before  1  o'clock  in  the 
afternoon  of  that  day.  It  was  proposed  to 
be  invved  by  the  witness  Adams  that  about 
12  o'clo<^  noon,  and  not  later  than  15  mln- 
utes  after  12  o'dodc  on  the  day  of  the  bur- 
glary, he  saw  Miles  Gn^an  and  a  large  negro 
on  the  Santa  Ffi  BallnMid  track  about  400 
yards  north  of  the  crossing  on  said  railroad 
on  the  Cwcoid  public  road,  and  about  600 


yards  north  of  said  BIchardson  house,  both 
of  them  golDg  north  on  the  railroad;  that  he 
did  not  know  them  then,  but  after  the  parties 
were  indicted  be  went  to  the  Jail,  and  that 
Grogan  was  one  of  the  persons  he  saw,  and 
the  other  was  a  negro  man  of  ordinary  size, 
who  would  wear  about  a  No.  8  shoe,  but  was 
not  the  appellant,  Pitts,  with  whom  be  was 
well  acquainted;  that  said  negroes  acted  sus- 
piciously, and  that  for  that  reason  he  exam- 
ined the  tracks  made  by  them  on  said  rail- 
road, and  a  few  minutes  before  he  saw  them 
he  found  in  the  edge  of  a  dense  thicket  about 
SO  yards  from  where  be  first  saw  tbem  some 
underclothing  and  a  pair  of  overalls,  which, 
when  found,  were  wet  with  perspiration;  that 
the  clothing  found  would  about  fit  said  Gro- 
gan. This  is  the  substance  of  the  newly  dis- 
covered testimony.  All  the  testimony  sbowff 
that  the  burglary  was  committed  between  10 
and  2  o'clock.  Grogan  in  his  testimony  says 
tlut  be  does  not  know  what  time  It  was,  but 
be  knows  It  was  before  12  o'doCk  of  that  day. 
So  It  Is  clear  that  the  testimony  of  Lee  An- 
derson Grogan  would  be  wholly  Immaterial. 
Again,  it  is  not  evident  that  the  testimony  of 
the  other  witness  would  In  any  sense  be  rele- 
vant. 

3.  l^ere  was  an  effort  made  on  the  trial 
to  prove  by  one  Hope  the  conuuission  of  a 
burglary  some  two  days  before  the  one  with 
which  appellant  here  stands  charged  In  which 
certain  articles  were  taken  and  traced  to  the 
possession  of  Sflles  Grogan.  This  related  to  a 
wholly  different  matter,  and  bad  no  relation 
to  the  pending  case.  It  is  not  an  attempt 
where  an  indictment  had  been  found  on  a 
prosecution  against  Grogan  by  which  It  was 
sought  to  itnpeach  him.  There  was  no  view 
of  the  case  In  wUch  the  testimony  would  be 
relevant 

We  have  carefully  re-read  the  statement  of 
facts,  and  cannot  agree  witb  counsel  that 
there  is  no  evidence  in  the  record  of  corrobo- 
ration. The  witnesses  testified  that  they  ex- 
amined the  premises  soon  after  the  burglary, 
and  found  two  tradra  around  and  near  the 
house;  that  one  of  these  was  made  by  a 
No.  8  or  No.  9  shoe,  and  that  the  right  shoe 
had  a  torn  place  on  the  side  running  down 
near  the  sole;  and  that  the  right-linnd  track 
corresponded  exactly  with  the  Imprint  of  the 
txatk  made  by  a^iellant.  and  this  foot  fitted 
Into  the  trade  so  made  on  the  ground  as  testi- 
fied to  by  them.  So  tbat  from  whatever  angle 
or  view  we  look  at  the  case,  we  feel  and  hold 
that  we  would  be  without  any  Justification 
or  excuse  In  setting  aside  the  verdict  of  the 
Jury  and  the  action  of  the  trial  court,  who, 
with  the  knowledge  of  all  the  facts  and  who 
was  on  the  groun'B,  has  given  such  verdict 
his  approval. 

The  motion  is  therefore  overruled. 

McCOBD,  J,,  absent. 
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JOHNSON  T.  STATID. 
(Ooart  of  Criminal  ^  Texts.   Dec.  7, 

1.  HOUOIDI  (S  301*)— TBIAIr— iHSTBITCaiONS— 

DmifSB  OF  AiTOTHnt— Failubb  to  Ohabqb. 
In  A  prosecution  for  homicide,  when  de- 
fendant maintained  that  he  had  done  the  kill- 
ing in  defenae  of  his  brother,  the  court  charged 
the  Jurr  that  erery  person  waa  permitted  to 
defend  himself  or  his  brother,  eta,  and  in  the 
Mune  charge,  in  applying  the  law  to  the  facta, 
inatmcted  the  jar;  that  if  they  believed  that, 
when  defendant  cut  deceased  with  a  knife.  It 
was  a  necessary  measnre  to  protect  himself, 
they  shoald  acgtUt  Seki,  that  this  charge  was 
too  restrlctiTe,  for  it  should  hare  curged 
the  jury  on  the  facta  as  to  the  right  of  defend- 
ant to  kill  in  defense  of  his  brother. 

[Bd.  Note.— For  other  cases,  see  Homldde, 
Gent  Dig.  {  63ft;  Dec.  Dig.  {  801.*] 
3.  HOiaoiDI  (i  122*>— BXCUUBLB  HOHXOIDI 

— DsmraB  of  Aitothkb. 

A  bomldde  committed  In  defense  of  one's 
bnther  Is  excusable. 

[Ed.  Note.— For  other  cases,  see  Homldd^ 
Cent  Dig.  H  177-181;  D^&Dig.  1  ISa*] 

Appeal  frtnn  District  Court,  San  Angattlne 
County;  W.  B.  Powell,  Judge. 

Arch  JobDBon  was  conTlcted  of  manslaug]!- 
ter,  and  appeals,  Bereraed  and  remanded. 

John  A  Hobley,  Aast  Atty.  Gen.,  for  the 
State. 

McCORD,  J.  Under  an  Indictment  for 
murder,  the  appellant  was  convicted  of  man- 
slaughter, and  awarded  a  term  of  five  years* 
conflnonent  In  the  penitentiary. 

But  one  question  Is  presented  In  this  rec- 
ord, and  that  is  whether  the  court  should 
bare  charged  the  Jury  on  the  right  of  the 
deftodant  to  defoid  against  an  assault  made 
upon  his  brother.  From  the  statement  of 
facts  it  appears  that  the  defendant,  in  com- 
pany with  the  deceased,  Willie  Garrett  Leek 
Johnson,  and  several  other  parties,  repaired 
to  the  bottom  to  engage  In  the  most  fiaci- 
natlng  and  luring  game  of  craps*  and  the 
fact  that  the  game  waa  craps  and  was  play- 
ed in  the  bottom  will  su^^est  that  the 
crowd  were  negroes.  It  seems  that  deceased 
went  broke  in  the  game,  and  went  to  hia 
home  fbr  additional  supplies.  When  the  bet- 
ting reached  the  point  of  75  cents,  some  of 
the  parties  engaged  In  the  game  passed  out, 
because  the  limit  was  too  high.  The  de- 
ceased and  Leek  Johnson,  tilrotber  of  defend- 
ant, continued  in  the  game.  Finally  a  squab- 
ble sprang  up  between  the  deceased  and 
Leek  Johnson  about  a  qnarter  that  fell  on 
the  ground,  and  In  the  squabble  over  this 
quarter  the  deceased  snatched  up  a  8tl<^  of 
wood.  Some  of  the  witnesses  call  It  a 
"chunk" ;  others  describe  It  as  a  heavy  piece 
of  wood — ^the  witnesses  varying  as  to  the 
length,  size,  and  weight  of  this  stick  in  the 
hands  of  deceased.  Deceased  struck  Leek 
Johnson  with  it,  and  from  that  there  was  a 
general  fight  resulting  in  Willie  Garrett  be- 
ing cut,  from  which  he  died.    Leek  John- 


son, a  broChOT  of  defendant,  testlflea  that  flw 
deceased  grabbed  a  qnarter  from  him,  and 
be  tried  to  make  him  give  it  up,  when  the 
deceaaeO— so  the  witness  statee— knocked  wl^ 
nesB  down,  and,  when  Axth  Johnson  walked 
up,  he  knocked  Arch,  the  defendant  down, 
and  knocked  him  down  twice,  and  struck  at 
the  witness  again,  at  whldi  time  he  was  cut 
The  defendant  teaUfled  that  the  deceased 
Jerked  up  a  piece  of  wood,  and  knocked  Ledc 
Johnson  down,  and  then  knocked  defendant 
down,  and,  as  he  was  getting  up,  be  knoAed 
him  down  again,  and  Btn»A  bis  tnother.  heA 
Johnson,  and  when  he  did  that  be  readied 
out  and  cut  deceased  with  bis  knifsi. 

The  court  chained  the  Jury  aa  follows: 
"Every  person  is  permitted  by  law  to  de- 
fend himself,  or  his  brother,  i^inst  any  un- 
lawful attack  reasonably  threatening  injury 
to  his  person,  and  la  Justified  in  using  all 
the  necessary  auid  reasonable  force  to  deteoA 
hlms^  or  hla  brother,  but  no  more  than  the 
circumstances  reasonably  Indicate  to  be  nec- 
essary, viewed  fftnn  the  defendant's  stand- 
point Bomldde  la  Justified  by  law.  in  de- 
fense of  a  brother  or  one'a  self  against  an 
unlawful  and  violent  attach  made  in  mtb 
manner  as  to  produce  a  reasonable  expecta- 
tion or  fear  of  death  or  some  serious  bodily 
injury.  Now,  if  yon  lielleve  that,  at  the 
time  the  defendant  cut  the  deceased  with 
the  knlf^  he  was  then  making  an  attack  on 
him  with  a  stick,  and  It  became  and  was 
necessary  for  the  defendant  to  protect  him- 
self against  said  unlawful  attack  thai  b^g 
made  upon  him.  If  any.  to  cut  the  deceased, 
viewed  from  the  defttidantfs  standpoint  and 
for  his  own  protection  against  said  assault 
if  any,  he  did  cut  and  kUl  deceased,  he 
would  not  be  guilty  and  yon  will  acqnlt  him." 
TbiB  la  all  the  law  that  was  glvoi  by  tlie 
court  for  their  instruction  and  guidance  on 
this  point  Appellant  filed  a  motion  for  new 
trial,  and  complained  of  the  action  of  die 
court  In  failing  to  charge  afllrmatlvely  on  the 
law  of  self-defense,  as  applying  to  the  right 
of  one  brother  to  protect  the  life  of  another 
broths  from  an  assault  that  threatMed 
death  or  serions  bodily  injury.  WbUe  the 
court  stated  generally  the  right  to  d^eod  bis 
brother  from  a  mnrdwons  attatft.  yet,  wboi 
he  came  to  apply  the  law  to  the  tacts  of 
the  case,  be  limited  the  right  of  the  defoid- 
ant  to  defend  himself  against  an  attack  made 
upon  him.  This,  to  our  minds,  was  too  re* 
8trlctiv&  The  court  should  have  also  di- 
rected the  Jury  that,  if  there  was  an  as- 
sault made  upon  the  brother  (tf  defttidant 
that  threatoied  death  or  salons  bodily  In- 
jury, defmdant  would  have  the  same  rlg^it  to 
defend  as  he  would  to  defend  himself.  Ibe 
abstract  proposition  made  by  the  court  was 
correct,  and,  if  It  bad  been  followed  up 
with  the  application  of  the  law  to  tlie  ftets 
of  the  case,  no  cranplalnt  could  have  been 
effectively  made. 
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For  tbe  omiBBion  of  the  ooart  to  j^eojfetlj 
Imtract  the  Jury  upon  the  ilgbt  o£  aelf-de* 
fense  growliig  out  of  an  anBOlt  made  upon 
tbe  brother  d^endanl^  thla  caw  wlU  have 
to  be  leversed. 

Reversed  and  remanded. 


FINN  T.  STATD. 
<GouTt  of  Criminal  Appeela  of  Texas.  Oct  12, 
1910.   RdieartOK  Denied  Dec.  21,  1910.) 

1.  CaiMiNAL  Law  (f  407*)  — Evidence— Ad- 
laasiONS— Silence. 

In  a  proaecution  for  keeping  a  diaorderl; 
honse,  evidence  that  certain  persons  called  upon 
accused,  and  notified  her  to  stop  mnnlDg  a  dia* 
order);  house,  or  permitting  women  to  resort 
there  for  parpoees  of  prostitution,  was  admis- 
sible as  implying,  in  substance,  a  direct  charge 

Sninst  accused  of  violation  of  law,  without  de- 
al on  her  part 

{Bd.  Note.— For  othsr  oases,  see  Criminal  Lav, 
Dee.  Dig.  I  407.*} 

2.  disobdbblt  house  (|  16*)— psofleodtiom- 
Evidence— Admissibilitt. 

In  a  prosecution  for  keepiug  a  disorderly 
house,  evidence  that,  vrhen  witness  went  to  ac- 
cuaed  s  honse,  no  one  was  there  bat  accused 
and  an  unknown  man,  and  that  he  jumped  over 
the  back  fence  on  seeing  the  officers  who  were 
with  witness,  was  admiwible  to  prove  tbe  char* 
acter  of  the  house,  when  taken  in  connection 
with  the  rest  of  the  evidence. 

[E!d.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  H  21-25;  Dec.  Dig.  S  lft.*l 

3.  DiSOBDEBLT  HOUSE   ({  16*)— PSOSECUTIOK 

—Evidence— ADMissiBiLiTT. 

Tbe  above  evidence  would  not  be  inadmis- 
sible because  tbe  act  occurred  after  accused's 
arrest,  since  it  occurred  on  the  same  day,  there- 
by making  it  closely  related  to  the  time  cover- 
ed by  the  indictment  and  iriuce  in  the  nature 
of  things  tiie  character  of  the  house  was  not 
fixed  necessarily  by  the  transaction  of  a  single 
day. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Dec  Dig.  S  16.*] 

Appeal  from  Tarrant  County  Court;  John 
L.  Terrell,  Judge. 

Georgia  Finn  was  convicted  of  keeping  a 
disorderly  house,  and  appeals.  Affirmed. 

BIcLean  &  Scott  and  Warren  W.  Moore, 
for  appellant  John  A,  Mobley,  Asat  Atty. 
Gen.,  for  tbe  State. 

"RAMSEY,  J.  This  1b  an  apsieal  from  a 
conTictioD  bad  In  tbe  county  oonrt  of  Tar* 
rant  county  on  the  24th  day  of  February, 
tblB  year,  where  tbe  appelant  was  found 
guilty  on  a  charge  of  keeping  a  disorderly 
bouse,  and  her  punishment  assessed  at  a 
fine  of  9200  and  20  days'  Imprisonment  In 
tbe  county  Jail.  The  evidence,  we  think,  as 
a  wbole,  shows  that  tbe  appellant  was  the 
Iceeper  of  a  disorderly  bouse,  and  that  tbe 
Inmates  of  such  house  were  common  pros- 
titutes. 

1.  During  the  trial  the  state  was  permitted 
to  prove  by  one  Douglass  that  during  tbe 
first  week  at  S^ttonber,  1009,  he  called  on 
appellant  and  notified  ber  to  atop  running  a 


disorderly  house,  or  permit  women  to  resort 
there  for  the  purposes  of  prostltutiim.'  This 
appellant  objected  to,  because  irrdevant  and 
immaterial;  that  It  assumed  that  appellant 
was  then  running  a  disorderly  house;  and, 
further,  Out  this  testimony  did  not  tend  to 
establiflAi  any  issue  in  tbe  case,  and  was 
prejudicial  to  tbe  ngbts  of  appellant  We 
think  the  testimony  was  admissible,  in  that, 
in  sulMrtano^  It  Implied  a  direct  diarge 
against  appellant  of  vlolatUm  of  law,  with- 
out denial  on  her  part 

2.  Tbe  other  bill  of  exceptions  is  to  the 
effect,  in  substance,  that  on  the  day  of  tbe 
arrest  of  appellant  one  EUls  went  to  the 
house  in  question,,  and  there  was  no  one 
there  but  herself  and  some  man,  whose 
name  is  undisclosed,  and  that  this  man 
Jumped  over  tbe  bade  fence  when  be  saw  tlie 
officers  who  were  with  the  witness.  Tbls 
was  objected  to,  because  it  was  the  act  of 
the  third  party,  by  which  appellant  was  not 
bouDd,  and  beotuse  sucta  act  occurred  after 
the  appellant's  arrest  It  was  essential  to 
prove  the  character  of  the  house,  and  as  evi- 
dence of  thiB  flact,  in  connection  with  tbe  oth- 
er evidence,  this  testimony  was  adrntaslble. 

In  Hickman  v.  State,  126  S.  W.  1149,  in  dts- 
cussliv  a  somewhat  similar  question,  we 
said:  "Nearly  all  of  the  questlonB  raised  on 
tbe  appeal  relate  to  evidotce  introduced  by 
tbe  state  showing  tbe  character  of  the  in- 
mates tbelr  conduct  and  conversations  bad 
with  them,  showing  invitations  to  have  sex- 
ual intercourse,  and  otten  Ify  Susie  Head  to 
procure  for  persous  visiting  the  bouse  wo- 
men for  thla  purpose.  Thhi  testimony  was 
objected  to  by  iwuneca  for  appellant,  on  the 
ground  that  these  matters  occurred  In  his 
absence,  and  that  fliere  was  no  evidwce 
showing  his  knowledge  of  or  concurrence  In 
same,  and  that  the  acta  and  declaratlons  of 
such  parties  were  not  binding  on  him.  This 
testimony  was  admissible  on  the  ground  that 
it  was  essential  to  show  the  character  of 
the  bouse  and  tbe  fact  that  It  was  resorted 
to  for  the  purposes  of  sexual  intercourse.  It 
might  easily  happoi  that  a  hundred  such 
acte  of  prostitution  might  occur,  and  yet  In 
no  case  it  be  shown  by  positive  testimony 
that  appellant  was  either  present  or  had  ac- 
tual knowledge  of  such  misconduct.  We 
think  tbls  testimony  was  admissible  for  the 
purpose  named,  and  that  the  evidence  Is  suf- 
ficient to  show  the  bouse  was  kept  and  used 
for  the  purposes  denounced  by  tbe  statute. 
It  would  serve  no  useful  purpose  to  go  into 
the  matter  in  further  detail." 

The  fact  If  we  could  assume  this  to  be 
true  from  the  bill,  that  this  transaction  oo- 
curred  after  appellant's  arrest,  but  on  tbe 
same  day,  would  not  make  the  testimony  In- 
admissible, inasmuch  as  in  point  of  time  It 
vras  so  closely  connected  and  related  to  tbe 
time  covered' by  tbe  Indictment  and  as  in 
tbe  nature  of  things  the  character  of  the 
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bouse  was  not  fixed  neceasarlly  by  tiie  trans- 
actlon  of  a  single  day. 

1  Finding  no  error  In  the  record,  tbe  Judg- 
mect  Is  In  all  things  affirmed. 


GBBEN  T.  STATEL 
(Oonrt  of  Criminal  An>ealB  of  Texas.   Oct  12, 
1910.    Rehearing  Denied  Dee.  21,  1910.) 

1.  CBnniTAL  LA.W  (f  S08*>— Etidbrob— Best 
Evidence. 

Where  there  is  written  evidence  of  a  fact 
in  Issue,  the  writing,  whether  required  by  law 
fir  not  is,  as  a  general  rule,  the  best  evidence. 

[Bd.  Note.— For  other  cases,  see  Oriminal  Law, 
Cent  Dig.  S  879;  Dee.  DteTf  888.*] 

2.  GBniiNAL  LA.W  (1 1091*)— Review— Bill  or 

EXCEPTIONa. 

To  obtain  a  review  of  contested  matters, 
the  bill  of  exceptions  must  be  so  complete  with- 
in itself  as  to  show  error. 

[Ed.  Note.— For  otlier  eases,  see  (Mminal  Law, 
Dec.  Dig.  f  1091.*] 

8.  Cbimihal  Law  ({  1111*)— Review- Bill  of 

Exceptions. 

Where  accused  accepts  a  bill  of  exceptions 
witti  an  explanation  of  the  courts  h«  Is  bound 
bf  the  bill  as  explained. 

[Eid.  Note. — For  other  cases,  see  Oriminal  Law, 
Gent  Dig.  SS  2894-2896;  Dec  Dig.  i  1111.*] 

4.  Cbimiral  Law  <i  1091*>— Review— Bill  of 

EXCEPTIONB. 

A  bfU  of  exceptions  complaining  of  the  ad- 
mission of  evidence  on  a  trial  for  peijucj  com- 
mitted bj  accosed  while  testii^ing  for  a  defend- 
ant in  a  civil  action  in  justice's  court,  which 
recites  that  the  justice  testified  that  he  was  a 
Justice  and  wss  familiar  with  the  records  in  his 
court,  that  same  were  kept  by  him  and  in  his 
possession  but  that  be  did  not  have  the  dockets 
with  him,  and  that  the  court  permitted  the 
jnatice  to  testify  as  to  the  contents  of  certain 
records  in  a  civil  snit  tliat  had  been  pending  in 
his  court  uotwithBtandlng  the  objection  of  ac- 
cused that  the  records  were  the  best  evidence, 
and  which  is  approved  with  the  explanstion 
that  the  justice  testified  tiiat  there  was  such  a 
civil  action  on  his  docliet,  that  It  wss  tried  by 
him  witliout  a  jury,  and  that  accused  appeared, 
as  a  witness  for  defendant,  and  that  the  jus- 
tice rendered  judgment  for  defendant  because  of 
the  testimony  of  accused,  does  not  show  within 
itself  that  any  error  was  committed  because  it 
does  not  state  what  records  were  admitted  in 
evidence,  and  because  it  does  not  negative  the 
fact  that  matters  essential  to  show  jurisdiction 
of  the  justice  were  not  in  fact  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Pea  Dig.  S  lOOl.*] 

5.  Criminal  Law  (fi§  763,  764*)  —  Instbdo- 
TioNa— Weight  of  Testuont. 

A  diarge  that  the  jury,  if  believing  the 
testimony  of  named  witnesses,  should  either  con- 
vict or  acquit,  is  obnoxious  to  the  statute  deny- 
in^  the  court  the  right  to  charge  on  the  weight 
of  the  testimony. 

[Ed,  "Note. — For  other  casea,  see  Criminal  Law, 
Tent.  Dis.  SI  1731-1748,  1752,  1768,  1770; 
Deo.  Dig.  H  765,  764.*] 

6.  Perjubt  (S  87*)— KTIDEircK— InBTBtTCnONB. 

Wliere.  on  a  trial  for  perjury  based  on 
nrcused  fnlsely  testifying  in  a  dvil  action  be- 
tween third  persons  that  he  had  due  a  well  M 
feet  deep,  the  evidence  was  conflicting,  and 
several  witnesses  testified  that,  it  a  well  was 
left  standing  for  s  year  or  more  without  cas- 
ing, the  same  would  run  together,  a  charge  that 
if  RccQsed  dug  a  well  M  feet  deep,  and  ft  filled 


np  or  tliere  was  a  reasonable  doubt  thereofL 
accDsed  must  be  acquitted,  and,  if  onployta  of 
sccnsed  drilled  a  well  64  feet  deep,  accused 
was  not  guilty,  and  If  he  had  been  informed  by 
his  emi>loy6s  that  the  wdl  was*  54  feet  deep, 
and  he  believed  the  statement,  he  waa  not 
gnilty,  ete.,  was  sufficient. 

fEA.  Note.-~For  other  cases,  see  Perjury,  Dec 
Dig.  I  87.*] 

7.  Cbihinal  Law  (|  1111*)— Bill  of  Excep- 
tions—Suffioiehct, 

A  bill  of  exceptions  touching  a  matter  sep- 
arately reserved,  and  not  contained  in  the  state- 
ment of  facts,  must  be  tested  solely  by  refer- 
ence to  its  contents. 

[Ed.  Note.— For  other  cases,  see  Crinitial  Law, 
Dec.  Dig.  i  lllL*] 

Appeal  from  District  Court,  Scdtit  Coun- 
ty; Cnllen  C.  Higgins,  Jadge. 

Sid  Green  was  convicted  of  perjnrr,  and 
be  appeals.  Afflnned. 

McGregor  ft  Oalnes,  for  appellant  John 
A.  Moblert  Ant  Attj.  Gen.,  for  the  State: 

RAMSET,  J.  On  April  6th  of  this  year. 
In  the  district  court  of  Scurry  county,  &ppel- 
lant  was  convicted  on  a  charge  of  perjury, 
and  his  pnnlBliment  assessed  at  two  years' 
confinement  in  the  penitentiary. 

The  perjury  charge  grew  oat  of  the  testi- 
mony of  appellant  in  a  jostlce  court  in  Scur- 
ry county  In  a  case  in  which  one  Stabl  was 
plaintiff  and  appellant  was  defendant  In 
this  case  It  seems  from  the  record  Stabl  had 
sued  appellant  for  196.90,  and  we  gather 
that  in  the  case  appellant  had  filed  a  counter- 
claim for  drilling  a  well  64  feet  deep.  On 
the  trial  in  the  Justice  court  appellant  tes- 
tified that  he  had  drilled  the  well  to  this 
depth,  whereas  there  waa  much  testimony 
to  the  effect  that  the  vrell  had  not  been 
drilled  more  than  about  8  or  9  feet 

The  record  contains  three  bills  of  excep- 
tion, in  only  one  of  which  is  there  any  possi- 
ble merit.  The  third  bill  recites  that  during 
the  progress  of  the  trial  the  witness  Roberts 
was  placed  on  the  stand,  and  testified  that 
he  was  Justice  of  the  peace  of  precinct  No. 
2  of  Senrry  county,  Tex.,  and  was  familiar 
with  the  records  In  his  court  and  that  same 
were  kept  by  him  and  in  bis  possession,  but 
that  he  did  not  have  said  dockets  with  him, 
and  "thereupon  the  court  permitted  said  wit- 
ness to  testify  as  to  the  contents  of  a  cer- 
tain record  In  a  civil  suit  that  had  been 
pending  In  his  court  wherein  Joe  Stahl  was 
plaintiff  and  Sid  Green  was  defendant  to 
all  of  which  testimony  defendant  then  nnd 
there  in  open  court  excepted  for  the  reason 
that  the  records  were  the  best  evidence  of 
what  occurred  In  said  court."  This  bill  is  ap- 
proved by  the  trial  court  with  this  explana- 
tion: "That  A.  W.  Roberts  testified  upon  the 
point  raised  that  there  was  such  a  case  ss 
was  Inquired  about  upon  his  docket  snd 
that  it  was  tried  by  him  without  a  Jury,  and 
that  the  defendant  appeared  as  a  witness 
in  his  own  behalf  In  said  cause  during  the 
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trial,  and  tertlfled  to  matten  alleged  In  tbe 
Indlctmeoil^  1b  mbstonce,  and  tbat  lie  ren- 
dered judgment  in  d^eodanfa  favor  oo  blB 
plea  of  counterclaim  Bnpported  bj  the  tee- 
tlmonr  of  tbe  defendant,  Sid  i^rem,  to  tbe 
effect  that  be  bad  dug  a  weU  -S4  feet  deep 
for  Joe  StaU,  and  thla  testlmonr  was  ad- 
mitted to  diow  the' materiality  of  tibe  defend- 
ant's testhnonr  befwe  the  Jn«tlce  eoort,  and 
to  prove  the  all^tlmia  In  the  Indictment* 
and  there  waa  nothhig  that  waa  InadmlwlMe 
admitted."  On  thla  blU  i^ptilant  snbmiti 
the  proposltlcoi  that,  InaamnCh  aa  It  qppeared 
that  ttiere  waa  written  erldoice  of  the  fact 
In  Issne,  the  writing  la  always  the  beet  evi- 
dence and  that  this  la  tme  whether  the 
memorandum  In  writing  iraft  required  by 
law  or  not  In  support  of  thla  general  ^op- 
OBltlon,  an  able  and  elaborate  argument  is 
•nbmltted.  TtaA  the  contention,  aa  a  gen- 
eral proposition,  Is  tme.  does  not  admit  ot 
doubt  After,  however,  a  careful  Inspection 
of  the  record,  we  do  not  believe  that,  the 
point  made  la  here  available.  We  have 
quoted  literally  above  the  purport  of  the  bill 
of  exceptions.  It  will  be  noticed  that  it 
does  not  state  what  paper  or  pajfen,  what 
record  or  records  were  admitted  In  evldoice 
on  the  trial  of  this  case  nor  does  It  nega- 
tive the  fact  that  the  matters  esseitlal  to 
show  Jurlsdlctiott  were  not  In  fact  admitted. 
If  we  icdk  to  the  uplanaUon  of  the  trial 
court  it  would  seem  that  the  testimony  of 
thla  witness  yr&B  properly  limited  to  such 
matters  as  parol  testimony  might  be  admit- 
ted to  eBtabllah.  Again,  if  we  look  to  the 
statement  of  tacts  In  the  case.  It  amnars 
that  the  account  sued  on  wvs  admitted  In 
evidence.  It  Is  a  w^-settled  proposition 
that,  to  obtain  a  review  of  confeBsted  mat- 
ters in  this  court  the  bill  of  exceptions  must 
be  so  complete  within  itself  as  to  show  er- 
ror. This  requirement  of  the  law  baa  not 
been  met  In  this  case.  Again,  it  Is  well- 
aettled  that,  where  a  party  to  a  suit  accepts 
a  bill  of  ^ceptlons  with  the  explanation  of 
tbe  courlv  he  is  bound  by  the  bUl  as  so  ex- 
plained. Testing  the  biU  by  this  rule,  it 
seems  clear  that  It  does  not  show  within  It- 
self  that  any  error  was  committed. 

2.  The  matters  contained  In  the  other  bills 
of  exception  are  not  <tf  sufficient  moment  or 
gravity  to  require  discossion.  There  is  In 
the  motion  for  new  trial  a  very  general  com- 
plaint of  a  charge  of  the  court  It  Is  as  fol- 
lows: "The  court  erred  in  his  charge  to  the 
Jury  'that  If  yon  believe  that  the  defendant 
dug  a  well  64  feet  deep,  and  If  It  filled  up, 
or  if  yoB  have  a  reasonable  doubt  thereof, 
yon  will  acquit  the  defmdant*  for  the  rea- 
son that  the  court  failed  to  cbarge  the  jury 
that  If  they  believed  the  testimony  of  five 
witnesses,  to  wit  T.  P.  Wright  O.  M.  Rhea, 
Mitt  Kirkus,  Jim  Adams,  and  White  Clark, 
that  if  said  well  bad  bem  left  standing  for  a 
year  or  more  without  casing  that  tbe  same 
would  run  together  and  cement  ba<ft  to- 
gether almost  the  same  as  If  aer&c  been  dug, 


BBd  that  the  court  failed  to  duuve  'the  jury 
that  If  said  well  had  run  back  together  or 
caved  in  waa  upoB  the  weight  of  the  «vl- 
dmce  and  to  convict  tbe  defOndant  unless 
same  had  beoi  flUed  up,  as  is  more  fully 
shown  by  bill  of  exceptions  No.  2."  Refer- 
ring to  the  record,~there  Is  no  bill  of  excep- 
tions No.  2  comprised  In  It  That  It  would 
have  beoi  impnqwr  for  the  court  to  have 
in8tn»H»d  the  jury  that  if  they  believed  the 
testimony  of  certain  named  witnesses,  they 
should  either  convict  or  acquit  Is  too  dear 
tor  discussion.  Such  an  instruction  would 
be  olmoxlons  to  the  iwovhUon  of  oar  stat- 
ute, whitib  denies  the  court  the  right  to 
charge  on  the  weight  of  the  testhnony.  The 
court  gave,  everything  considered,  an  ex- 
cellent dtarge  in  wtaidi  all  tlie  def^sive 
matters  were  submitted.  Among  other  things 
be  charged  the  jury  as  follows:  "If  yon  be- 
lieve ftom  the  evidence  In  this  case  that  the 
defendant  did  dig  the  well  B4  feet  deep"  fbr 
the  said  Joe  Stahl,  or  If  you  have  a  reason- 
aUe  dotfbt  as  to  whether  be  did  dig  it  64 
fSet  deep  or  not  you  will  acquit  the  defoid- 
ant  If  you  believe  that  the  defendant  dng 
a  well  64  feet  deep,  and  that  it  filled  up,  or 
If  you  have  a  reasonable  doubt  thereof,  you 
will  acquit  the  defendant  If  the  employfis 
of  the  defendant  drilled  a  well  for  Joe  Stahl 
54  feet  deep,  the  defendant  would  not  be 
guilty  as  charged,  and,  if  you  so  believe  ot 
hare  a  reasonable  doubt  thereof,  you  will 
acquit  the  defendant  Or  If  you  b«Ueve 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defradant  made  the  false  statement 
alleged  In  the  indictment  bat  that  the  de- 
fendant had  been  Informed  by  any  of  bla 
employes  that  the  said  well  was  64  feet 
deep,  that  the  defesidant  believed  It  to  be  54 
feet  dew  at  the  time  he  made  the  state- 
ment, he  would  not  be  guilty  and  you  wlU 
acquit  falm;  or,  If  you  have  a  reasonable 
doubt  thereof,  yon  ^rtll  acquit  him.  Or  if 
you  believe  from  the  evidence  In  this  case 
that  the  statement  alleged  to  be  false  was 
made  by  the  defendant  through  mistake  or 
under  agitation,  or  through  Inadvertence, 
yon  will  acquit  the  defendant."  The  evi- 
dence Is  confilctlng,  and  the  Jury  have  re- 
solved the  conflict  against  appellant  As 
presented,  we  think  there  is  no  error. 

8.  During  the  argnmoit  attention  was  call- 
ed to  the  case  of  Monson  v.  State.  63  S.  W. 
647,  in  the  belief,  no  doubt,  that  under  the 
authority  of  that  case  the  bill  of  exceptions 
considered  above  would  be  sufficient  In 
that  case  tbe  court  was  considering  the  ques- 
tion as  to  whether  or  not  a  bill  of  exceptions 
contained  in  tbe  statement  of  facts,  to  the 
exclusion  of  evidence,  could  be  considered, 
and  it  was  h^d,  in  snbstance,  that  such  a 
bill,  to  the  exclnslon  of  testimony,  could  not 
be  considered,  but  that  a  bill  may  be  so  re- 
served to  testimony  admitted  in  evidence. 
This  case  seems  to  follow  the  decision  In 
Blackwell  v.  State.  88  Tex.  Cr.  R.  278,  24 
S.  W.  397,  32  S.  W.  128,  whlch'refers  for  Its 
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•apport  to  Coqper  t.  States  7  Tex.  Ak>.  1M; 
Green  t.  Stat%  12  Tex.  Appu  51;  McWbor- 
ter  T.  State,  18  Tex.  App.  fi23;  Brancb  t. 
State,  16  Tex.  App.  96;  WUlBon,  Ct.  Proc.  I 
2516.  All  these  decbloiu  are  more  or  lees 
predicated  upon  rale  66  gaveaniag  trial 
coQTta  <07  8.  W.  xxlTJt  wblcb,  in  tenna,  pro- 
vides for  the  reeerration  of  bUla  of  excep- 
tion to  admitted  testimony,  bnt  doea  not  In 
terms  aeem  to  apply  to  reacted  teetlmony. 
It  l8  nnneceBsary  In  thla  case  to  determine 
whether  all  the  ezpreBBions  contained  In 
the  QplntonB  on  this  question  are  such  aa 
should  leceiTe  onr  approval.  Neither  the 
case  dted  by  counsel  nor  the  cases  to  which 
we  have  above  referred  can  aid  appellant 
ber^  for  the  reason  tiiat  In  this  case  his  bill 
of  exc^Ooan  touching  the  matter  was  sep- 
arate reserved,  and  not  contained  In  the 
■tattfnent  of  fii^  aM  mns^  under  all  the 
dedsicms,  be  tested  solely  and  alf»e  by  refer- 
mce  to  its  contents.  So  tested,  It  seems  dear 
that  It  shows  no  error. 

Finding  no  ^ror  in  the  record,  It  is  or^ 
dered  that  the  judgmwt  of  convlctimi  be^ 
and  the  same  Is  hereby.  In  all  things  af- 
firmed. 


HOUSTON  Olli  00.  OF  TEXAS  v.  DAVIS 
et  al. 

(Ootirt  of  Civil  Appeals  of  Texu.    Not.  14, 
1910.) 

1.  Trespass  to  Tby  Title  (|  28*)— BaiWQiwo 
Warrantobs  .  inro  Suit— Statotto— Dili - 

GBNCE. 

Tbe  right  ot  a  defendant  in  an  action  of 
tiespaes  to  try  title  to  bring  his  warrantors  in 
as  parties  defendant  munt  be  exercised  with  rea- 
sonable diligence,  so  as  not  to  delay  the  trial 
of  tbe  case,  in  accordance  with  Rev.  St  1886, 
art.  1209,  relating  to  parties  to  salts,  but  any 
delay  necessary  to  enable  a  party  to  bring  in  its 
warrantor  by  proper  pleading  and  citation  Is 
not  unreasonable  delay. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  |{  34,  35;  Dec  Dig.  f 
28.*] 

2.  CoimNUANCE  (8  6*)— GaouNDS— Bbinging 

IN  ADDITIONAL  PABTXEfl. 

A  defendant  in  trespass  to  try  title  cannot 
take  any  steps  to  bring  Us  varrantors  into  the 
snit  as  defendants  ontil  the  suit  is  filed,  and, 
where  be  has  only  14  days  before  the  first  day 
of  tbe  term  after  the  suit  is  filed  in  which  to 
file  a  cross-bill  against  bis  warrantors  and 
make  service  upon  them,  and  they  live  in  differ- 
ent connties  and  some  at  a  distance,  the  time 
allowed  to  tbe  defendant  Is  not  sufficient,  and 
he  is  entitled  to  a  continuance. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Dec.  Dig.  §  6.*] 

3.  CONTINUAHCE  (|  6*>— DlSCBBTION  OF  LOW- 
KB   COUBT—  StTIT   DELATBD   FOB  COHVEN- 

lENCE  OF  Defendant. 

Before  tbe  filing  <a  an  action  of  trespass 
to  try  title,  there  was  correspondence  between 
the  claimants,  and  the  defendant  bad  requested 
a  short  time  in  which  to  see  if  the  matter  could 
not  be  settled,  agreeing  to  apitear  without  cita- 
tion and  answer  to  the  return  term.  For  this 
purpose,  there  was  a  delay  of  about  two  months 
\n  bringing  the  suit,  defendant  acting  in  good 


faith,  and  appearing  and  aniwedng  as  agreed. 
HeM,  that  the  defendant  by  the  request  for  de- 
lay aad  Its  allowance  did  not  low  its  right  to 
a  contlnaance,  where  tfiexe  waa  tnmffident  time 
before  the  next  term  after  snit  was  filed  in 
which  to  bring  In  wananton  as  defendants. 

[Ed.  Note.-~For  other  caaee.  see  Cimtinauiceb 
Dec.  IMg.  S  6.»] 

4.  Tbespabb  to  Thy  Tttle-  ({  28')— Gbo as- Ac- 
tion—When  Mat  Be  Filed.  - 

A  defoidant  In  trespass  to  try  title  la  not 
entided  as  a  matter  of  right  to  wait  nntil  he  is 
required  to  file  his  answer  to  the  acticm  before 
filing  his  cross-action,  in  pleading  his  warran- 
tors as  defendants,  for  the  cross-action  can  be 
set  np  in  an  independent  pleading  and  may  be 
filed  at  any  time  after  fie  is  propuly  served 
with  citation  in  the  pending  salt. 

{Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec  Dig.  I  28.*] 

B.  JuDouENTjft  495*)--Coixatbbal  Attack- 
Citation— when  JuBiBDicnoN  Not  Pbb- 
bumed. 

By  Bar.  St  1806,  art  1286,  citations  to 
onknown  heirs  must  bejmUished  for  eight  con- 
secutive weeks,  and  by  Rev.  St  1885,  art  12&4, 
the  defendants  have  nntil  appearance  day  of  tbfr 
succeeding  term  in  which  to  answer.  A  petition 
anfnst  unknown  heirs  was  filed  on  Augnat  10, 
1898:  the  following  term  of  court  beginning 
on  September  26th.  The  sheriff  retamed  a 
publication  of  the  citation,  according  to  Its  di- 
rections to  him,  for  fonr  weeks  wiu  the  dates 
thereof  to  the  September  term,  and  judgment 
was  rendered  at  the  next  term  thereafter  against 
the  unknown  heirs,  but  there  was  no  recital  in 
the  Judgment  of  due  serrlce  of  process.  Heti, 
that  it  could  not  be  presumed  in  support  of  ju- 
risdiction that  proper  service  was  had ;  it  af- 
firmatiTcly  appearing  from  the  entire  record 
that  there  was  no  legal  service. 

[Ed.  Note.— For  other  cases,  see  Judgment^ 
Dec.  Dig.  I  495.*] 

6.  AnVKBBE  POBBBBSION  (1  52*)— HOSTILK  POS- 
8EB8ION— PUBCHABB  OV  TiTLE— EmOT. 

Where  a  party  baa  purdiased  a  tax  titles 
and  has  had  possession  of  the  premises  par- 
chased  for  the  period  necessary  to  perfect  title, 
the  fact  that  after  getting  a  tax  title  he  bought 
out  tbe  interests  or  claims  of  some  of  the  former 
owner's  heirs  does  not  prevent  his  title  from 
being  adverse  to  them,  as  he  could  buy  his  peace 
without  admitting  their  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  aoe-265;  Dec  Dig.  i 
&2*  J 

Appeal  from  District  Court,  Newton  ODnn- 
ty;  W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  E.  M.  Davis  and 
others  against  the  Houston  Oil  Company 
of  Texas  and  anotho*.  Ja^te;ment  for  plain- 
tltts,  and  tbe  defendant  tbe  Hooston  Oil  Com- 
pany of  Texas  steals.  Reversed  and  re- 
manded. 

H.  O.  Head  and  Paricer,  Orgain  ft  Bntler. 
for  appellant  Holland  &  Holland,  (or  ap- 
pellees. 

REESE;  J.  This  IB  an  action  of  trespass 
to  try  title  by  E  M,  Davia  and  his  co[dalD- 
tiffs  agalnet  the  Houston  Oil  Company  and 
H.  C.  Fuller  to  recover  the  Nancy  Cooper 
640-acre  survey  of  land.  Tbe  Houston  oil 
Company  answered  by  general  demurrer  end 
general  denial,  and  specially  pleaded  tttle  by 
limltati<m  of  three,  five,  and  ten  years  In 
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bar  of  the  action.  A  trial  wlthoat  a  jury 
resulted  in  a  Judgment  for  plalntuts  against 
both  defendants  for  an  undivided  one-third 
Interest  In  the  land,  from  which  Judgment 
only  the  Houston  Oil  Company  appeals. 

The  land  was  patented  to  Nancy  Cooper, 
and  the  plaintiffs  are  the  sole  heirs  at  law 
of  one  of  the  three  daughters  of  Nancy 
Cooper,  who  Inherited  from  her.  Defend- 
ants, appellants  here,  claim  title  through 
mesne  conveyances  under  a  Judgment  In 
favor  of  H.  C  Fuller  against  the  unknown 
heirs  of  Nancy  Cooper,  rendered  April  5, 1890. 
in  addition  to  their  limitation  title.  The  pe- 
tition was  filed  August  16,  1900*  14  days 
before  the  first  day  of  the  term  of  court  to 
which  the  suit  was  brought  No  service  was 
had  upon  appellant,  who,  however,  appeared 
and  filed  answer  on  appearance  day.  With 
Its  answer  appellant  filed  its  croaa-actlon 
against  11  perscms,  under  whom.  It  is  alleged, 
it  held  the  land  by  deeds  with  general  war- 
ranty, and  by  appropriate  averments  It  call- 
ed open  said  parties  to  defend  the  action, 
and  sought  Judgment  over  against  them  for 
the  several  amounts  for  which,  it  wu  al- 
leged, they  were,  respectively,  liable  on  their 
warranties.  Of  these  parties  several  were 
alleged  to  reside  in  Newton  county,  where 
the  suit  was  broue^t  One  Is  alleged  to  re- 
side In  Hardin  county,  one  in  Galveston 
county,  one  In  Jasper  county,  and  one  in 
Harris  county.  The  court  b^h  on  August 
80th.  This  answer  and  cross-bill  were  filed 
on  August  3l8t  The  case  was  called  for 
trial  on  September  9th,  when  appellant  filed 
Its  sworn  application,  setting  out  the  facts 
liereln  recited  with  r^rd  to  the  filing  of 
the  suit,  and  of  Its  cross-action  against  its 
warrantors  of  title,  and  praying  that  the 
cause  be  continued  to  enable  it  to  bring  them 
into  court  by  proper  citation  and  service. 
To  this  application  appellees  replied,  and 
admitted  the  facts  with  r^ard  to  appellant's 
title  as  stated,  but  alleged  that  the  suit  was 
not  filed  sooner  at  the  special  request  of 
appellant,  and  upon  its  agreement  by  letter 
of  July  1,  1909,  that  It  would  appear,  waive 
service,  and  answer  at  the  return  term,  "and 
in  good  faith  the  defendant  bas  bad  since 
said  date  to  bring  In  any  warrantors  it  de- 
sired." From  certain  correspondence  attach- 
ed to  this  answer  to  the  application  for  con- 
tinuance It  appears  that,  upon  being  advised 
of  the  intention  of  appellees  to  bring  the 
suit,  on  June  29,  1909,  ajwellant  through  Its 
attorney  requested  appellees  to  wait  a  short 
time  to  enable  it  to  investigate,  with  a  view 
of  determining  whether  the  matter  could 
be  adjusted  without  litigation,  to  whlCh  ap- 
pellees agreed,  provided  appellant  would 
agree  to  waive  citation  and  answer  to  the 
cfMning  term,  which  by  letter  of  July  Ist 
appellant  agreed  to  do.  The  application  for 
continuance  was  refused,  and  appellant  com- 
piled to  go  to  trial,  to  which  It  toob  a  bill 
of  exc^)tionB,  and  by  its  first  assignment  of 
error  complains  of  the  court's  ruling.  Article 


5^  Bev.  St  1S06,  Is  as  follows:  "When  a 
party'  is  sued  for  lands  the  real  owner  or 
warrantor  may  make  himself  or  may  be 
made  a  party  defendant  In  the  suit,  and  shall 
be  entitled  to  make  such  defense  as  if  be 
bad  been  the  or^nal  defendant  in  the  ac- 
tion." It  has  been  deflnltdy  setUed  in  thU 
state  that  a  defendant  when  sued  for  land, 
not  only  has  the  alsolute  right  to  bring  in 
his  warrantor  and  require  him  to  defend 
the  action,  but  to  recover  against  him  in 
the  same  suit  on  his  warranty  if  the  title 
falL  Johns  v.  Hardin,  SI  Tex.  40,  16  8. 
W.  623.  It  has  been  held  that  a  plalnUIf 
may  also  bring  his  warrantor  Into  the  suit 
and  require  bim  to  make  good  the  title,  or 
be  bound  by  an  adverse  Judgment  Norton 
T.  Collins,  1  Tei.  av.  App.  272,  20  S.  W. 
lllS;  McCreary  v.  Douglass,  5  Tex.  Olv. 
App.  492,  24  8.  W.  808.  The  purpose  of  the 
law  is  to  avoid  the  necessity  of  more  than 
one  trial  of  the  Issue  of  title,  and  thus  pre- 
vmt  a  multiplicity  of  actions.  It  was  held 
in  Ktrby  v.  EstUl,  76  Tex.  485,  12  S.  W.  807, 
that  this  right  must  under  article  1209,  Rev. 
St  1809^  be  exercised  with  reasonable  dili- 
gence, and  80  as  not  annecessarlly  to  delay 
the  trial  of  the  case. 

If  a  defendant  proceed  with  reasonable 
diligence  to  bring  in  his  warrantor  by  proper 
pleading  and  service  of  citation,  It  cannot 
be  said  that  any  delay  whldi  might  be  nec- 
essary to  enable  him  to  do  so  would  be  un- 
reasonable  delay.  He  cannot  take  any  steps 
at  all  in  this  direction  until  the  salt  Is  filed 
to  whidli  it  is  desired  that  the  warrantor 
be  made  a  party.  In  the  present  case  ap- 
pellant no  matter  how  diligent  he  may  have 
been,  could  have  done  nothing  until  the  suit 
was  instituted,  which  was  14  days  before 
the  first  day  of  the  term,  and  it  is  quite  dear 
that  the  remaining  4  days  were  not  rea- 
sonably sufficient  to  allow  it  to  file  Its  cross- 
bill, and  get  service  upon  the  several  de- 
fendants residing  tn  as  many  dUT^rrait  coun- 
ties at  some  distance  from  that  in  which 
the  suit  was  pending.  AM>e]leeB  seem  to 
concede  this  in  their  brief,  but  seek  to  avoid 
the  force  of  it  by  the  contention  that  as  the 
filing  of  the  suit  was  postponed  for  nearly 
two  months  for  appellant's  convenience,  It 
is  thereby  deprived  of  the  benefit  of  the 
rule  stated,  and  that  in  these  circumstances 
the  delay  sought  was  unreasonable.  We  do 
not  think  tbls  contention  can  be  sustained. 
It  would  be  unreasonable  and  unjust  to  de- 
prive appellant  of  this  right  merely  because 
It  requested  that  appellees  delay  for  a  short 
time  the  filing  of  the  suit  tn  order  that  It 
might  make  Investigation,  and  determine 
whether  the  matter  Involved  might  be  ad- 
Justed  without  suit,  in  consideration  of  which 
delay  It  agreed  to,  and  did,  appear  and  an- 
swer without  service  of  citation.  There  is 
no  suggestion  that  this  delay  was  not  sought 
In  good  faith  for  the  purpose  Indicated.  It 
Is  specially  Important  in  this  case  that  ap- 
pellant be  allowed  to  bring  all  or  Its  wur- 
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rantors  into  this  suit,  so  that  one  trial  should 
settle  the  Issue  of  title  as  to  all  the  parties, 
thus  avoiding  the  necessity  of  several  dif- 
ferent salts  against  the  several  independent 
warrantors. 

We  are  Inclined  to  tUnk  that  a'  defendant 
thus  sued,  If  he  desires  to  implead  his  war- 
rantors, should,  as  soon  as  he  Is  served  with 
process,  proceed  without  unreasonable  delay 
to  file  his  cross-action  and  hring  them  into 
court,  and  that  he  is  not  entitled,  as  a  mat- 
ter of  right,  to  wait  until  he  la  required  to 
Sie  his  answer  to  the  plalnticrs  action  be- 
fore doing  so,  though  there  Is  an  intima- 
tion to  the  contrary  in  the  opinion  of  the 
court  in  Land  v.  Klein,  29  8.  W.  658.  Such 
a  rale  would  require  a  continuance  In  every 
case  for  at  least  one  term  where  the  defend- 
ant sought  to  Implead  his  warrantor.  The 
cross-action  may  very  well  be  set  up  in  an 
Independent  pleading,  without  reference  to 
defendant's  answer  to  the  petition,  and  we 
can  see  no  reason  why  It  may  not  be  filed  at 
any  time  after  the  defendant  Is  properly  serv- 
ed with  citation  in  the  pending  suit  In  this 
case,  however,  it  can  hardly  be  aeea  how  It 
was  reasonably  possible  for  appellant  to  have 
had  Its  warrantors  brought  Into  court  by 
proiKr  process,  after  the  filing  of  the  suit, 
In  time  for  trial  at  that  term. 

We  are  of  the  opinion  that  the  learned 
trial  court  erred  In  refusing  the  continuance, 
for  which  the  Judgment  will  have  to  be  re- 
versed and  the  catise  remanded,  in  order 
that  appellant  may  have  reasouable  oppor- 
tunity to  bring  In  its  warrantors. 

By  Its  second  assignment  of  error,  appel- 
lant presents  the  contention  that,  as  appel- 
lees' sole  claim  of  title  was  as  heir  of  Nancy 
Cooper,  they  showed  no  title  In  themselves, 
and  were  not  entitled  to  recover,  in  that  by 
the  Judgment  in  the  case  of  H.  C.  E^ller  v. 
The  Unknown  Heirs  of  Nancy  Cooper  an 
the  title  which  appellees  had  was  divested 
out  of  them  and  vested  to  H.  C.  Fuller,  whose 
title  appellant  has,  and  that  said  Judgment 
was  not  subject  to  the  collateral  attack  made 
upon  It  in  this  case.  The  facta  with  regard 
to  this  Judgment  are  as  follows :  The  suit 
was  begun  by  flUug  the  petition  on  August 
10,  1898.  The  term  of  the  court  to  which 
it  was  brought  began  September  26th  there- 
after. There  was  found  among  the  papers 
of  the  case  and  introduced  in  evidence  by  ap- 
Xtellees  a  citation  to  the  unknown  heirs  or 
Nancy  Cooper,  dated  August  9,  1898,  with 
the  sheriff's  return  Indoi-sed  thereon,  show- 
Ing  service  by  publication  in  the  Newtoo 
County  Record  four  successive  weeks  prior 
to  the  return  day,  to  wit,  on  August  26th  aud 
September  2d,  9th,  and  16tb ;  also  affidavit 
of  the  publlstier  that  It  bad  been  published 
four  times  in  said  newspaper,  giving  the 
dates  as  August  19  and  26  and  September  2 
and  9,  1898.  At  the  second  term  of  the  court 
thereafter,  to  wit.  on  April  6,  1899,  the  fol- 
lowing Judgment  was  rendered:  "No.  64S. 


H.  C.  Fuller  v.  Unknown  Heirs  of  Nancy 
Cooper,  4r-5-99.  This  day  this  cause  came 
on  to  be  heard  and  the  plaintiff  appeared  by 
his  attorney,  and  the  defendant  having  failed 
to  appear  and  answer,  the  court,  by  orders 
duly  entered  on  the  minutes,  appointed 
Messrs.  T.  H.  Good  and  J.  F.  Syler,  attot^ 
neys  in  attendance  on  the  court,  to  represent 
the  unknown  heirs  of  Nancy  Cooper.  Both 
parties  announced  ready  for  trial,  and  sub- 
mitted the  matters  in  controversy,  as  well 
of  fact  as  of  law,  to  the  court,  and,  the  plead- 
ings and  evidence  and  arguments  of  counsel 
having  been  heard  and  fully  understood  be- 
ing of  opinion  that  the  law  and  facts  are 
for  plalntlft,  it  is  considered  by  the  court 
that  the  plaintiff,  H.  C.  Fuller,  recover  of 
the  defendants,  the  unknown  heirs  of  Nancy 
Cooper,  the  title  and  possession  of  the  prem- 
ises described  and  bounded  as  follows :  The 
Nancy  Cooper  headright  of  640  acres,  situat- 
ed in  Newton  county,  Texas,  on  Quicksand 
creek."  Here  follows  the  field  notes  and  the 
formal  part  of  the  Judgment  awarding  fee 
to  the  attorneys,  taxing  costs,  etc. 

There  Is  in  the  Judgment  no  recital  of  due 
service  of  procew,  nor  of  any  other  facts 
which  would  give  the  court  Jurisdiction. 
None  of  the  recitals  in  the  Judgment  can 
be  given  this  effect.  So  the  rules  applicable 
to  Judgments  containing  such  recitals  when 
it  is  sought  to  attack  them  collaterally  have 
no  application.  It  belongs  to  that  class  of 
cases  where  It  will  be  presumed,  in  support 
of  the  Jurisdiction,  that  proper  service  was 
had,  unless  it  affirmatively  appears  from  the 
entire  record  that  there  was  no  I^al  service. 
Hardy  v.  Beaty,  84  Tex.  562,  19  S.  W.  773. 
81  Am.  St  Rep.  80;  Treadway  v.  Eastbum, 
57  Tex.  211;  Fowler  v.  Smpson,  79  Tex.  616, 
15  S.  W.  682,  23  Am.  St  Rep.  370.  The 
statute  provides  tliat  citation  to  unknown 
heirs  should  be  published  for  eight  sacres- 
sive  weeks  before  return  day  (Rev.  St  1895, 
art  1236),  and  that  the  defendant  was  not 
required  to  answer  until  default  day  of  the 
next  succeeding  term  (Rev.  St.  1895,  art  1264). 
The  appointment  of  attorneys  to  represent 
the  defendants  shows  that  the  service  was 
by  publication.  If  we  presume  that  other 
and  proper  service  by  subsequent  publica- 
tion was  had,  such  could  not  have  been  com- 
pleted after  the  filing  of  the  suit,  except 
to  the  April  term,  1899,  at  which  the  Judg- 
ment was  rendered,  and  we  would  have  to 
presume  that  the  court  disregarded  the  posi- 
tive provisions  of  the  statute  which  required 
the  case  to  lie  over  to  the  next  term  after 
service  was  complete.  Appellant  contends 
that  we  should  rather  presume  that  this  pub- 
lication, shown  to  have  been  made  for  four 
weeks  before  the  September  term  was  con- 
tinued for  such  time  as  to  be  complete  to 
the  April  term,  1899,  and  that  the  court 
rendered  Judgment  prematurely,  which  Judg- 
ment would  not  be  void.  Davis  v.  BoUu- 
aon,  70  Tex.  89^  7  &  W.  74S;  Tobar  t.  Lo- 
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*ano,  6  Tex.  Civ.  App.  888,  25  S.  W.  973. 
Tbl8  we  cannot  do,  for  It  woald  be  In  tbe 
face  of  tlie  cltattOD  Itself  wblcb  commands 
tbe  sheriff  to  cause  tbe  citation  to  be  pab- 
lished  "for  fonr  snccessiTe  weeks  preTlous  to 
tlie  retnm  day,"  vhlcb  was,  as  stated  in  the 
writ,  September  26,  1888.  It  Is  significant, 
as  showing  that  the  Judgment  was  rendered 
on  this  fonr  weeks'  publication  and  not  any 
other,  the  ^stence  of  which  we  are  asked 
to  presome,  that  tbe  affidavit  of  the  pub- 
lisher referred  to  was  not  made  untU  April 
1,  1899,  and  filed  April  4tb,  tbe  Judgment 
being  rendered  April  6/  1899.  The  record 
affirmaUvely  shows,  with  indisputable  dear- 
ness,  that  the  Judgment  was  rendered  upon 
this  service  by  four  weeks'  publication,  which 
did  not  give  tbe  court  Jurisdiction  of  tbe 
parties.  To  presume  otherwise  would  be  car- 
rying tbe  doctrine  to  the  verge  of  absurdity. 
It  was  simply  mistakenly  supposed  that  the 
four  weeks'  publication  was  sufficient  This 
la  BO  clear  from  the  record  as  to  leave  no 
room  for  tbe  Indulgence  of  presumptions. 
It  Is  admitted  by  appellant  that,  if  there 
was  no  other  service,  the  Judgment  Is  void, 
and  we  must  so  hold. 

One  other  question  remains.  Appellant,  by 
its  fifth  assignment  of  error,  presents  the 
contention  that,  under  the  undisputed  evi- 
dence, appellant  established  its  title  under 
the  five  and  ten  years'  statute  of  limitation 
as  to  part  of  the  land,  and  under  the  five 
years'  statute  as  to  the  balance.  Actual 
possession  as  claimed  by  appellant  for  tbe 
full  period  necessary  to  perfect  Its  title,  with 
payment  of  taxes,  deeds  duly  registered,  etc., 
seems  to  t>e  shown  by  the  undisputed  evi- 
dence, set  out  in  appellant's  brief,  none  of 
which  is  disputed  by  appellees  In  their  brief, 
but  it  Is  contended  that  such  possession  is 
shown  not  to  have  been  adverse.  Tbe  fact 
that  H.  C.  Fuller,  after  getting  his  tax  title, 
boi^t  out  the  interest  or  claims  of  certain 
of  the  Nancy  Cooper  heirs,  would  not  of  it- 
self prevent  his  possession  from  being  ad- 
verse to  them.  He  could  "buy  his  peace" 
without  admitting  tbeir  title,  but  the  tes- 
timony goes  farther  than  this  In  showing, 
in  the  language  of  the  witness,  that  Fuller 
"always  recognized  their  claim  during  tbe 
time  that  he  was  undertaking  to  buy  them 
all  out"  Warren  v.  Frederichs,  83  Tex.  384, 
18  S.  W.  750;  Railway  v.  Wilson,  83  Tex. 
157,  18  S.  W.  325.  We  cannot  say  that  the 
evidence  on  this  issue  is  of  that  character 
that  would  Justify  this  court  in  holding  that 
tbe  conclusion  of  the  trial  court  on  the  facts, 
which  is  entitled  to  tbe  same  weight  as  the 
verdict  of  a  Jury,  Is  contrary  to  tbe  und's- 
puted  evidence.  The  assignment  of  error 
presenting  the  point  is  overruled. 

For  the  error  In  refusing  tbe  application 
for  continuance  the  Judgment  is  reversed 
nnd  tbe  cause  remanded. 

Reversed  and  remanded. 


DEJISON  et  al.  t.  TAYLOR  et  al. 
(Cburt  of  Civil  Appeals  of  Texas.    Dec.  2, 
1910.   BeheariDg  Denied  Dec.  22,  1910.) 

1.  BxEonnoif  (i  171*)  —  InjuNfrnoB  —  Bx- 
sraAiNiNG  Sau— GBOUNns. 

Injunction  does  not  lie  to  reetmin  a  sale 
under  an  execution  Issued  on  a  judgment  merely 
on  tbe  ground  of  errors  In  the  rendition  of  the 
Judgment,  wbieh  fs  not  void;  but  the  remedy 
is  by  appeaL 

[Ed.  Note.— For  other  cases,  see  ExecQtion, 
Cent.  Dig.  »  497-618;  Dec.  Dig.  f  171.*] 

2.  ExKOunoH  (S  171*)  —  IirjUNcnoir  —  Bb- 

BTBAINIHO  €IaI.B— OBOTTROS. 

Under  Rev.  St  189S,  art  2341,  providing 
that  the  levy  of  an  execution  shall  first  be 
made  on  the  property  of  the  principal  In  tbe 
county  in  which  tbe  judgment  is  rendered,  a 
surety  may  not  obtain  an  Injunction  to  re- 
strain a  sale  of  his  property  under  an  execution, 
unless  he  sfaowa  by  the  execution  that  he  Is  a 
surety,  and  that  tne  principal  has  property  In 
the  county  in  whli^  the  judgment  was  rendered 
sufficient  to  satis^  tbe  judgment 

[Bd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SI  497-518 ;  Dec.  Dig.  i  171.*] 

Api>eal  from  Anderaon  County  Court;  O. 
0^  Funderburk,  Judge. 

Action  by  W.  F.  Denson  and  others  against 
J.  D.  Taylor  and  others  to  restrain  a  sale  of 
property  under  an  execution  issued  on  a 
Judgment  From  an  order  refusing  a  tem- 
porary Injonctlon,  plalntUb  appeaL  Affirmed. 

BBB8B,  7.  This  Is  an  Appeal  from  an 
order  of  tbe  county  Judge  of  Anderson  conn- 
^.  reftuing  a  temporary  injunction,  upon  the 
petition  of  appellantB,  to  restrain  tbe  sale  of 
proper^  vnder  ui  execution  Issued  upon  a 
Judgment  of  tiie  county  court  In  favor  of  ap- 
pellee J.  D.  Taylor  against  W.  F.  and  Cora 
Deiteon  and  the  sureties  upon  their  Ixnid  up- 
on appeal  from  the  Justice  court,  and  also 
to  restrain  any  furtlter  attempt  to  enforce 
said  Judgment  Appellants'  contention  is  that 
the  Judgment  is  void. 

None  of  the  grounds  set  up  In  tbe  petition 
are  sufficient  to  render  the  Judgment  either 
of  the  Justice  or  county  court,  void.'  At  most 
tbey  present  the  question  of  error  In  tbe  ren- 
dition of  the  Judgment  The  writ  of  Injunc- 
tion cannot  be  used  for  tbe  purpose  of  get- 
ting the  benefit  of  an  appeal  from  such  Judg- 
ment One  of  the  grounds  urged  by  appel- 
lant W.  R.  Petty  for  the  injunction  Is  that 
the  execution  has  been  levied  upon  his  prox>- 
erty,  which  will  be  sold  unless,  tbe  sale  is 
enjoined;  that  he  was  only  surety  on  the 
appeal  bond  from  tbe  Justice  conrt ;  and  that 
the  principals  have  property  sufficient  to  sat- 
isfy the  judgment.  The  petition  does  not 
bring  tbe  case  within  the  provisions  of  article 
2341,  Rev.  St.  ISOd,  in  that  it  Is  not  stated 
that  tbe  property  of  tbe  principals  referred 
to  is  situated  in  the  county  in  which  the 
Judgment  is  rendered,  nor  that  the  fact  that 
Petty  is  only  surety  appears  from  the  face 
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of  the  execution  or  Qie  indorsement  of  the 
clerk  ttaereon. 

The  connQr  judge  did  not  err  In  refuslns 
the  injonctlon,  and  the  order  appealed  from 
is  affirmed. 

Affirmed. 


MABSCHALI.  et  al.  r.  SMITH  et  alt. 

(Court  of  Ciril  Appeals  of  Texas.    Oct.  26, 
1910L   On  Motion  for  Rehuxlnf, 
Dec  14,  1910.) 

1.  Attouist  Airn  Cuxm  (i  190*)— Afpsal 
—Dismissal— Monona— Pabti  18  Bntitlkd— 

AlTDBNETS  IHTEBESTBD  Ilf  BbCOVEBY. 

Althongh  Rev.  St  189S,  art  4647,  proTides 
that  attorneys,  filing;  an  adcnowledgme&t  by 
the  cUent  tltat  they  are  entitled  to  a  certain  part 
of  tile  recovery,  etc.,  are  protected  from  pur- 
chasers, .  etc.,  tbiB  statute  does  not  oiake  them 
such  parties  to  an  action  that  they  can  c«ne  in 
and  resist  a  motion  by  their  client  to  dismiss 
Uie  appeal.  In  the  absence  of  an  Intervention 
filed  m  the  lower  conrt  setting  up  their  rights. 

lEA.  Note.— For  other  cases,  see  Attorney  and 
oAent,  Omt  Dig.  i  415;  Dec.  Dig.  |  190  *] 

2.  Attobnet  and  Client  {|  190*)— Dismissal 
— Eftect  of  Dismissal. 

The  dismissal  of  an  appeal  by  the  party 
seeltiog  to  recover  will  not  deprive  his  attor- 
ney, who  is  interested  in  the  recovery,  of  any 
right  which  he  might  assert,  provided  the  attor- 
ney has  complied  with  Rev.  St.  1895,  art.  4647, 
which  protects,  as  against  purchasers,  the  rights 
of  attorneys  who  file,  etc,  an  acknowledgment 
by  the  client  that  they  are  entitled  to  a  certain 
part  of  the  recovery,  etc. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  {  190.*] 

3.  Afpeal  and  Bebob  (|  712*)  —  Review — 
Scope— QTTBSTions  Considebed— Questions 
OF  Pact. 

.  Where  the  record  does  not  show  tliat  at* 
tomeys  who  have  an  interest  in  the  recovery 
in  an  action  are  parties,  the  appellate  court 
is  precluded  from  going  outside  of  the  repord 
to  ascertain  this  fact  under  Rev.  St.  1895,  art. 
998,  forbidding  the  Court  of  Civil  Anneals  from 
passing  on  questions  of  fact  except  tor  the  pur- 
pose of  ascertaining  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  1  712.*] 

Appeal  from  District  Court,  Llano  County; 
Clarence  Martin,  Jndge. 

Action  by  Temple  D.  Smith  and  others 
against  Ernst  Marschall  and  wife,  in  which 
the  defendant  named  flled  a  counterclaim. 
Judgment  for  plalntltts,  and  defendants  ap- 
peal. On  motion  to  withdraw  submission 
and  dismiss  appeal,  In  which  O.  R.  Seller 
and  J.  H.  Tallicbet,  claiming  an  interest  In 
the  recovery  as  appellants'  attorneys  of  rec- 
ord, resisted  the  motion.  Appeal  dlsmlssea. 

Ernst  Marschall,  for  the  motion.  O.  R. 
Selter  and  J.  H.  Tallicbet,  opposed. 

RICE,  J.  Temple  D.  Smith,  Adolpfa  Gold, 
and  Fred  Walter,  partners  doing  business  un- 
der the  firm  name  of  the  Bank  itf  Fredaridoh 
barg,  brought  this  salt  against  Ernst  Mar* 
schall  and  wife  to  enforce  the  collection  of  a 
promissory  note  given  by  said  BlarBchall  for 


the  sum  ot  fSOO,  payable  to  tlidr  order,  as 
well  as  for  the  foredosure  ot  the  deed  of 
trust  glTcn  by  Harxdiall  and  wlf»  to  aecnre 
the  payment  thereof.  Defaidants  answered, 
setting  up  that  the  tract  of  land  upon  wlilch 
plalntUb  sought  to  foreclose  tbdr  lien  was 
their  bcnnestead.  And  Ernst  Marschall  far- 
ther answered,  by  way  of  counterclaim,  that 
the  note  sued  npon  was  wholly  TOid  and 
without  consideration.  In  that  the  same  was 
executed  in  paymmt  of  usury,  and  prayed 
for  Judgment  against  plalntUn  for  the  usury 
so  paid  them,  and  for  the  itoialty  denounced 
by  law  against  appellees  for  the  coUecthm 
of  usury.  The  trial  resulted  in  a  verdict  and 
Judgment  for  plalntUEs  for  the  amount  of 
thtir  not^  interest  and  attorney's  fees,  but 
dooied  fmeclosnxa  on  the  land  in  question 
on  the  ground  that  the  same  was  defendants^ 
homestead,  and  In  favor  of  plalntUfs  against 
defendants  on  their  counterclaim,  from  which 
this  appeal  was  prosecuted. 

The  case  was  submitted  in  ttala  coart  tm 
May  11,  1910^  upon  brleft  flled  In  behalf  of 
appellants  1^  their  attorneys,  O.  R.  S^ter 
and  J.  H.  Tollicttet,  E^s.;  no  briefs  being 
filed  for  appellees.  Before  the  case  was  pass- 
ed upon  by  this  court,  to  wit,  on  Jane  1^ 
1910,  Ernst  Marscball  flled  his  motion  ask- 
ing to  withdraw  the  submission  and  dismiss 
said  appeal,  ttating  as  ground  therefor  that 
prior  to  the  sabmlsslon  of  said  cause  In  this 
court,  the  matters  In  controversy  herein  were 
compromised  and  settled  between  the  parties, 
and  that  it  was  agreed  between  the  parties 
to  said  cause  that  appellant's  appeal  ^uld 
be  dismissed  1^  him.  ThAt  thereafter,  and 
prior  to  the  snbmlssloa  of  said  cause,  be  re* 
qii^ed  and  instructed  ills  attorn^  of  rec> 
ord.  O.  B.  S^ter,  Esq.,  to  file  a  motion  to 
dismiss  said  appeal,  but  that  said  attorney, 
without  the  oonsrait  or  knowledge  of  appel* 
lent,  refused  and  failed  to  file  snch  nwtion. 
and  that  said  cause  was  sulxnltted  In  this 
conrt  without  his  knowledge  or  consult.  Be* 
fore  said  motion  was  acted  upon,  bat  after 
its  snbndSBlon,  said  attorneys,  Messrs.  Talli- 
cbet and  Selter,  presented  to  this  court  their 
answer  thereto,  whldi  was  not  filed  by  the 
clerk  because  it  was  received  by  him  too 
late,  bat  which,  nev^theless,  has  been  con- 
sidered by  ua,  wherein  th^  resist  appellant's 
right  to  dismiss  this  appeal,  for  the  reason 
that  on  February  10^  1909,  they  woe  retain- 
ed by  said  MarsdiaU  as  his  attorney  by 
written  power  of  attorn^  of  said  date^  duly 
acknowledged,  wherein,  in  consideration  of 
their  services  as  such  attorneys,  rendered 
and  to  be  rendered  In  said  cans^  he  transfer- 
red and  conveyed  nnto  them  two-thirds  of 
whateva  sum  of  mone^  they  might  recover 
In  said  «iase  of  actiui  by  Judgment,  cranpro* 
mise,  or  otherwise;  that  {wlor  to  ttie  raidi- 
tlou  said  Judgment,  to  wit,  on  or  before 
March  7,  1910,  said  power  of  attorney  was 
duly  filed  with  the  papers  in  said  canae  in 
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the  trial  coart,  and  a  notation  tbereof  was 
^nly  made  t>y  the  cleA  on  the  margin  of  the 
mlnate  book  where  said  jndgmoit  Is  record- 
ed; that  prior  to  March  17,  1910.  they  had 
filed  briefs  for  appellants  In  said  cause,  both 
In  this  court  and  the  trial  court,  and  that  on 
April  7,  1910,  appellant  Ernst  Marschall  for 
the  first  time  requested  bis  said  attorney, 
Belter,  to  dismiss  said  appeal ;  that  by  virtue 
of  said  poww  of  attom«y,  they  are  tbe  sole 
and  nncondltlonal  ownos  of  an  undivided 
two-thirds  Interest  In  said  cause  of  action, 
and  that  ntfther  of  tbem  hare  In  any  manner 
or  form  irtiatsoever  compromised  or  settled 
thcdr  said  Interest  In  said  cause  of  action, 
or  any  part  thereof.  Wherefore  they  pray 
that  said  motion  to  withdraw  the  submission 
and  dismiss  the  appeal  herein  be  denied. 

Blnce  the  transcript  falls  to  show  that 
said  attorn^  had  or  owned  any  Interest  in 
said  cause  of  action  set  up  against  plaintiffs 
by  said  Marschall  In  his  counterclaim,  and 
since  they  are  not  parties  to  this  appeal,  we 
are  Indlned  to  believe  that  th^  are  not  en- 
titled to  be  heard  on  their  answer  resisting 
a  dismissal  thereof.  While  It  Is  true,  as 
provided  by  article  4647  of  tbe  Revised  Stat- 
utes of  ISBS,  relied  upon  by  them,  that  the 
acknowle^Uim^t  by  appellant  and  the  subse- 
quent filing  and  notation  of  said  power  of 
attorn^  by  the  clerk  was  full  notice  of  the 
transfer  of  said  cause  of  action  and  valid  and 
binding  upon  all  persons  subsequently  deal- 
ing with  reference  thereto,  whether  they  bad 
actual  knowle^  of  said  transfer  or  not, 
still.  It  seems  to  us  that  this  did  not  confer 
any  right  npon  said  attorneys  to  control  this 
appeal.  In  the  absence  of  an  intervention  filed 
by  them  In  the  lower  court  setting  up  their 
rights.  In  determining  the  question  here  pre- 
sented we  fe^  constrained  to  look  alone  to 
the  record  for  the  purpose  of  ascertaining 
who  are  the  parties  to  the  litigation,  and, 
therefore,  who  have  the  right  to  control  the 
same;  and  in  so  doing  the  record  fails  to 
show  that  said  attom^s  are  parties  litigant ; 
hence  they  have.  In  our  judgment,  no  right 
to  resist  the  motion  by  appellant  to  dismiss. 
The  article  of  the  statute  above  alluded  to 
was,  we  think,  merely  Intended  to  prevent 
the  assignor  of  any  such  Judgment  or  cause 
of  action  from  defeating  the  assignee's  right 
therein  by  a  transfer,  and  preventing  any 
person  thereafter  dealing  with  him  from  t>e- 
comlng  an  Innocent  purchaser  thereof.  We 
believe  that  as  said  attorneys  are  not  parties 
to  this  record,  they  are  not  concluded  by 
this  Judgment  of  dismissal;  but  if.  as  they 
assert,  their  power  of  attorney  conferring  an 
interest  was  duly  filed  among  the  papers  of 
the  cause,  and  the  proper  notation  made  by 
the  clerk,  as  required  by  law,  of  whldi  we 
entertain  no  doubt,  they  would  still  have  the 
right  to  assert  whatever  cause  of  action  they 
may  have  based  thereon. 

To  refuse  to  grant  appellants*  motion  to 


dismiss  upon  tlu  grounds  set  ont  would  re- 
quire OS  to  pass  upon  the  truth  of  tlie  mat- 
ters of  fact  set  up  by  tlte  resistance  of  said 
attorneys,  which  we  are  not  permitted  by 
law  to  do.  We  have  no  right  to  pass  upon 
questions  of  fhct  not  presented  by  the  record, 
except  for  purposes  of  ascertaining  the  juris- 
diction of  this  court  See  article  998,  Rev. 
St  We  therefore  oonclade  that  It  Is  our  duty 
to  set  aside  the  submission  of  this  cause  and 
dismiss  the  appeal  as  requested  by  appel- 
lants, and  It  Is  so  ordered. 

On  Motion  for  Rehearing. 

We  have  cartfully  reviewed  the  authorities 
cited  In  the  motion  for  rehearing  filed  here- 
in. These  cases  simply  aaert  the  doctrine, 
if  we  understand  them,  that  attorneys  to 
whom  a  portion  of  a  cause  of  action  for 
damages  has  been  transferred  or  assigned 
are  not  necessary  lurties  to  the  suit  to  re- 
cover damages,  and  while  this  Is  true,  still 
we  do  not  think  that  It  militates  against  the 
conclusion  arrived  at  by  the  court  In  Its  orig- 
inal opinion  that  in  the  absence  of  any  show- 
ing In  the  record  that  th^  were  interested  In 
the  result  of  the  suit,  said  attorneys  should 
not  be  allowed  to  control  Its  disposition  In 
this  court  For  wblcb  reason  we  overrule 
the  motion  for  rehearing. 

Since  the  motion  for  rehearing  was  flletl 
Mr.  J.  H.  Tallichet  one  of  the  counsel  whose 
name  Is  signed  both  to  the  motion  resisting 
appellants*  right  to  dismiss  thq  appeal,  as 
well  as  the  motion  for  rehearing,  has  filed  In 
this  court  tbe  following  suggestion :  "Comes 
now  3.  H.  Tallichet,  and  represents  and 
shows  to  the  court  that  he  has  and  claims  no 
Interest  whatever  in  tbe  strbJect-maUer  of 
above  suit  but  that  any  contingent  interest 
therein  in  the  nature  of  an  assignment  for 
attorney's  fees  Is  wholly  the  property  of  O. 
R.  Selter.  Further,  that  said  J.  H.  Talli- 
chet not  having  actually  prepared  any  of  tbe 
briefs  or  motions  herein,  or  participated  In 
their  preparation,  desires  his  name  stricken 
from  the  docket  ss  an  attorney  therein.  This 
statement  and  suggestion  is  made  without 
any  intention  of  prejudicing  the  rights  of 
said  O.  R.  Setter,  who  doubtiess  considered 
said  3.  H.  Tallichet  entitled  to  share  In  his 
fees  secured  by  asslgnmrait  of  part  of  the 
cause  of  action,  on  account  of  assistance  ren- 
dered by  said  J.  H.  Tallichet  in  the  district 
court  eud  who  doubtless  algjped  the  name  of 
said  Tallichet  to  the  papers  filed  herein  as 
a  courtesy,  considering  him  of  counsel.  (Sign- 
ed] J.  H.  Tallichet  for  Himself"— thereby 
showing  that  be  has  no  interest  In  the  pend- 
ing controversy,  and  asking  that  his  name  be 
stricken  from  tbe  docket  as  an  attorney 
therein;  which  motion,  after  due  considera- 
tion, has  been  granted,  and  the  clerk  Is  di- 
rected to  strike  his  name  from  the  dodcet  as 
an  attorney  herein,  as  therein  requested. 

Motion  tor  rehearing  overruled. 
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JOHNSON  T.  WESTERN  UNION  TELE- 
GRAPH CX). 
(Court  of  Civil  Appeals  of  Texas.  Dec.  7,  1910.) 
1.  Telbobafhs  akd  Telkpboneb  (I  87*)— De- 

UVKBT  OF  AlESaAOES  —  PBRFOBHANCK  OF 
DUTT. 

When  a  telegram  ia  directed  in  the  care  of 
U17  one,  a  pron4>t  delivery  by  the  telegraph 
company  to  that  one  ia  a  perfoimaiice  (n  the 
duty  imposed  by  law. 

[Ed.  Note^For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  H  24r-30;  Dec.  Dig. 
I  »7*] 

2L  TELEOXAPBS  and  a^LEFHOKES  (I  66*)— De- 

ulT  in  Deuvebt  of  Message— Bubden  of 
Peoof. 

An  addressee  of  a  message,  directed  in 
care  of  a  third  person,  who  seeks  to  recover 
for  ne^igent  delay  in  the  delivery  of  the  mes- 
sage, must  prove  that  it  was  not  promptly  deliv- 
ered to  the  third  person,  and  mere  proof  that 
the  message  was  not  delivered  to  him  within 
a  reasonable  time  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  ^legrapbs 
and  Telephones,  Dec.  Dig.  I  66.*] 

3.  TEI.EGRAFH8    AND    TELEPHONES    (|  68*)— 

Z>ELAT  IN  Delivery  of  Mesbaqes— Dau- 

AGE8. 

Where  a  telegram  announcing  the  death  of 
the  mother  of  the  sendee  did  not  impart  notice 
that  she  would  be  burled  at  another  town,  and 
there  was  nothing  to  show  that  the  telegraph 
company  had  notice  thereof,  any  damages  caus- 
ed by  the  sendee's  failure,  on  account  of  delay 
in  the  delivery  of  the  message,  to  reach  that 
town  to  attend  the  funeral,  were  not  recover- 
able, because  not  within  the  contemplation  of 
the  company. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  SS  80,  70;  Dec.  Dig. 
168.*] 

Error  from  District  Court,,  Calhoun  Coun- 
ty :  James  C  Wilson,  Judge. 

Action  by  R.  Johnson,  against  the  Western 
Union  Telegraph  Company.  There  was  a 
judgment  tot  def^danl;  and  plaintiff  brings 
error.  Affirmed. 

Willett  Wilson  and  Lewis  Wood,  for  plain- 
tiff  In  error.  Proctor,  Vandeuherge  &  Oraln, 
f onr  defendant  In  error. 

NEILL,  J.  The  plaintiff  In  error,  herein- 
after called  plaintiff,  sued  defendant  In  error, 
hereinafter  called  defendant,  to  recover  dam- 
ages for  Its  allied  negligence  In  falling  to 
deliver  this  dispatch:  "Victoria,  Texas, 
8/6A907.  R.  Johnson,  care  Olsen  Hotel,  Yoa- 
kum, Texas.  Come  at  once  your  mother  died 
this  p.  m.  J.  F.  Hickman" — in  time  to  al- 
low blm  to  attend  the  burial  and  funeral  serv- 
ices of  his  mother,  which  took  place  at  Port 
Lavaca,  Tex.,  on  the  next  day.  Among  de- 
fendant's pleadings  was  a  general  denial. 
After  hearing  the  evidence,  the  court  peremp- 
torily Instructed  a  verdict  for  the  defendant, 
and  from  tae  Judgment  entered  upon  It  the 
plalntlft  has  appealed. 

The  assignments  complain  of  the  peremp- 
tory instruction  and  of  overruling  plalntifTs 
motion  for  a  new  trial.  The  undisputed  evi- 
dence shows  that  the  telegram  was  delivered 


to  defendant's  agent  at  Victoria  for  trans- 
mission at  about  8  o'clodE  p.  m.  on  the  day  it 
bears  date,  plaintiff's  mother  having  died  at 
7:46  p.  m.  on  the  s^e  day,  by  the  sender. 
J.  F.  Hiclunan.  who  was  deceased's  son-in-law. 
with  whose  family  she  was  living  at  Victoria 
prior  to  her  death;  that  the  plaintiff  was 
stopping  at  the  Olsen  Hotel  at  Yoakum,  in 
whose  care  the  message  was  sent,  at  the  time, 
and  that  It  was  handed  him  there  by  Walter 
Olsen,  a  son  of  the  proprietor,  at  9:45  a.  m. 
on  the  day  after  It  was  delivered  for  trans- 
mission, too  late  for  blm  to  reach  Port  lAvaca 
to  attend  the  funeral ;  that,  had  it  been  de- 
livered to  blm  prior  to  7  o'clock  on  that  morn- 
ing, be  could  and  would  have  reached  there 
in  time.  There  was  no  evidence  Introduced 
by  either  party  showing  or  tending  to  prove 
that  the  telegram  was  not  delivered  by  de- 
fendant at  the  Olsen  Hotel  prior  to  7  o'clock 
on  the  day  he  received  It,  nor  was  there  any 
evidence  tending  to  prove  that  the  defendant 
or  its  agents  knew  that  the  remains  of  plain- 
tiff's mother  would  be  carried  to  Port  lavat^ 
and  be  Interred  there. 

When  a  message  Is  directed  In  the  care  of 
any  one,  a  prompt  delivery  by  the  telegraph 
company  to  the  one  in  whose  care  it  was  ad- 
dressed la  all  the  law  requires.  W.  U.  Tel. 
Co.  V.  Young,  77  Tex.  245,  13  S.  W.  Jj85,  19 
Am.  St.  Rep.  751 ;  W.  U.  Tel.  Co.  v.  Pearce, 
95  Tex.  578,  68  S.  W.  771 ;  W.  tl.  Tel.  Co.  v. 
Barefoot;  97  Tex.  159,  76  S.  W.  914,  64  L.  R. 
A.  491;  W.  U.  Tel.  Co.  v.  Bryant,  35  Tex. 
Civ.  App.  442,  80  S.  W.  406;  W.  U.  I'el.  Co. 
y.  Shaw,  40  Tex.  Civ.  App.  277,  90  S.  W.  58: 
W.  U.  Tel.  Co.  V.  Terrell,  10  Tex.  Civ.  App.  60. 
30  S.  W.  70 ;  W.  U.  Tel.  Co.  v.  Thompson,  31 
S.  W.  318 ;  W.  U.  Tel.  Co.  v.  Elliott,  7  Tex. 
Civ.  App.  482.  27  S.  W.  219.  Therefore,  the 
burden  being  upon  the  plaintiff  to  prove  de- 
fendant's negligent  delay  In  delivering  the 
telegram,  he  cannot  recover  hy  simply  show- 
ing that  It  was  not  delivered  to  him  at  the 
hotel  by  some  one  else  within  a  reasonable 
time.  For  the  party  In  whose  care  It  was 
addressed  may  have  received  it  In  time,  and 
may  have  himself  been  guilty  of  the  negli- 
gence. It  was  Incumbent  upon  the  plaintiff 
to  prove  affirmatively  that  defendant  was 
guilty  of  negligence.  W.  U.  Tel.  Co.  v.  Ben- 
nett, 1  Tex.  Civ.  App.  558,  21  S.  W.  699 ;  12 
Enc.  I^v.  407.  If  a  presumption  of  negligence 
should  be  Indulged,  It  might  as  well  be  pre- 
sumed against  the  hotel  aotlioritiesas  ^^Inst 
the  defendant. 

Besides,  the  telegram  Imparted  no  notice  to 
the  defendant  that  plaintiff's  mother  was  to 
be  burled  at  Port  Lavaca,  nor  was  any  ex- 
traneous evidence  Introduced  tending  to  show 
that  defendant  had  such  notice.  .Tlierefore 
any  damages  caused  by  plaintiff's  failure,  on 
account  of  delay  In  Its  delivery,  to  reach  that 
(Aty  In  time  to  attend  her  funeral,  was  not 
within  the  reasonable  contemplation  of  de- 
fendant, and  such  damages  were  too  resMte 
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to  predicate  an  action  npon  for  their  recov- 
ery. Poetal  TeL  Cable  Co.  t.  Smith,  124  S. 
W.  788 ;  TV.  V.  TeL  Oo.  v.  Knykendall,  9d  Tex. 
328,  89  S.  W.  865;  W.  U.  TeL  Co.  T.  Ayera, 
41  Tex.  ClT.  App.  627.  93  8.  W.  189. 

Tfaflve  Is  no  error  In  the  Jndgmnt,  and  it 
la  qwitii*^, 


BOOKBBraONBB  OIL  Oa  t.  NATIONAL 

BBFININa  CO. 
(Ooart  of  CItU  Ap^lii^of  Texas.   Nor.  80, 

1.  CoiTBTS  n  247*>— OomtTB  or  ApPKLura  Ju- 
uanionoN  —  Oboukds  of  Jubisdiotion  — 
Taxation— SuTBEHE  Coubi— GESTmcATiON 
or  Conflict. 

Wbere  there  If  a  confitct  In  the  decisions  of 
the  CourtB  of  Civil  Appeals  of  different  dis- 
tricts,  it  1b  the  daty  of  the  Court  of  C^Til  Ap- 
peals to  certify  the  question  In  conflict  to  the 
Supreme  Court  for  Ite  decision,  but.  If  there  is 
no  conflict,  this  ahould  not  be  done,  particular- 
ly becaoBe  of  the  congested  docket  of  the  Sn- 
preme  Court. 

tBi.  Note.— For  other  cases,  see  Courts,  Dec 
E.  {  247.*] 

1L  PainCIPAX.  AND  AOINT  (I  150*)— POWKBS 
OF  AqEKT— Scom  OF  AtrrHOBlTT. 

No  act  of  an  agent  Is  bindiuK  on  his  prin- 

dpal  unless  within  the  scope  of  his  authority. 
[Ed.  Note^For  other  cases,  see  f  rincipal  and 

^va^  Cent  Dig.  H  506-563;   Dec  Dig.  g 

,  3.  Evidence  (S  258*)— AniiisaiONB  of  Agknt 
— Scope  of  Adthobitt. 

Before  a  declaration  of  an  agent  is  admit- 
ted In  evidence,  it  must  be  shown  to  be  one 
■within  the  scope  of  the  agent's  authority. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1006,  1007;  Dec  Dig.  f  2S8.*] 

4.  OOBPOBATIONB  (S  303*)— FOWXBB  OF  AOENT 
— "QXMSBAI.  MaHAGKB." 

A  general  manager  of  a  corporation  Is  its 
general  agent ;  that  is,  one  authorized  to  trans- 
act any  business  in  which  it  may  be  engaged. 

[EJd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1326:  Dec.  Dig.  S  303  « 

For  other  deSnltions,  see  Words  and  Phrases, 
vol.  ^  pp.  8078,  S074.1 

&  ElVnUBNOB   a   244*)~-AdHIS8I0NB  — COBPO- 

bats  Agents— ^bnkbal  Manages. 

Declarations  made  by  the  general  manager 
of  a  corporation  concerning  its  business  are  ad- 
missible In  evidence,  because  he  Is  the  general 
agent,  one  authorised  to  transact  any  hnsiueas 
the  corporation  may  be  engaged  in,  and  such 
declarations  are  within  the  sct^  of  hia  author- 
ity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  !|  816-886;  Dec  Dig.  |  244.  •] 

On  motion  to  reconsider  opinion  and  to 
cotlfy  to  Saprone  Court  Motion  denied. 
For  formw  opinion,  see  181 JB.  W.  628. 

TBNKINS.  J.  On  a  former  day  of  the 
present  term  of  this  court  we  afl3rmed  the 
Judgment  of  the  trial  court  In  this  case. 
Subsequently  the  ai^lant  filed  a  motion 
for  rehearing,  and  that  vre  certify  this  case 
to  the  Supreme  Court  These  motions  were 
by  us  overruled.  Appellant  has  filed  a  mo- 
tion to  reconsider  oar  action  on  its  former 


motion,  and  to  grant  a  rehearing,  and  certify 
this  case  to  the  Snpreme  Court  The  motion 
la  based  npon  the  proposition  tbat  our  opin- 
ion herein  la  In  conflict  with  the  opinion 
of  the  Court  of  CIvU  Appeals  for  the  Second 
District  In  the  case  of  Lake  Co  mo  Company 
V.  Conghlln.  8  Tex.  Ctv.  App.  340,  29  S.  W. 
1S5,  and  also  with  the  opinion  of  the  Court 
of  Civil  ^peala  of  the  Sixth  District  in  the 
case  of  Ins.  Co.  t.  Frazer,  112  S.  W,  812- 
814.  If  there  be  such  conflict  it  is  our  duty 
to  certify  to  the  Supreme  Court  of  this  state 
the  qneetlon  In  conflict  for  Its  decision  there- 
on. Acts  26th  Leg.  p.  170;  McCurdy  et  al. 
V.  Daniels,  85  Tex.  246,  66  S.  W.  604.  But 
If  there  be  no  such  conflict  vre  ought  not  to 
so  certify  this  case,  especially  as  by  so  doing, 
on  account  of  the  congested  condition  of  the 
docket  of  the  Supreme  Court  such  certlflca- 
tlon  would  amount  to  a  delay  In  the  final 
decision  of  this  case  of  perhaps  12  months. 
Parties  to  a  case  are  entitled  to  as  speedy  a 
termination  of  the  suit  as  flie  law  and  the 
circumstances  will  permit 

Is  tbere  a  conflict  between  our  opinion  in 
this  case  and  the  cases  cited  by  appellant? 
We  think  not  Those  cases  simply  announce 
the  well-established  rule  of  law  that  in  order 
for  a  principal  to  be  bound  by  the  acts  of  an 
agent  the  authority  of  such  agent  to  so  bind 
the  principal  must  be  shown.  An  agent  is 
not  an  agent  except  within  the  scope  of  his 
appointment  as  auch;  and  consequently  the 
act  of  an  agent  beyond  the  scope  of  his  au- 
thority la  not  an  act  of  agency  at  all.  Ap- 
plying these  well-settled  principles  of  law  to 
the  cases  cited  by  appellant,  we  find  that  In 
the  case  In  9  Tex.  Glv.  App.,  29  S.  W.,  supra, 
the  court  held  that  the  act  of  Wlnthrop  In 
stating  that  the  appellant  would  owe  a  con- 
tractor a  certain  amount  when  he  finished 
building  two  Certain  houses  was  not  binding 
on  appellant,  because  it  affirmatively  appear- 
ed from  the  written  Instrument  creating  his 
agency  that  Wlnthrop  had  no  authority  to 
speak  for  appellant  on  this  matter.  The 
court  says:  "The  scope  of  such  agency  must 
be  measured  by  the  terms  of  the  contract  re- 
ferred to."  And,  construing  said  contract 
as  It  was  Its  duty  to  do,  the  court  said: 
"The  agency  •  *  •  must  be  referred  to 
the  building  of  houses.  *  •  •  The  dec- 
laration was  beyond  the  scope  of  Winthrop's 
agency,  measured  by  the  character  of  the 
business  with  which  he  was  charged,  and 
by  the  terms  of  the  contract  by  which  he 
was  necessarily  guided  in  the  discharge  of 
his  duties." 

In  Insurance  Co.  v.  Frazer,  supra,  one 
Hnrrell  had  taken  the  application  of  the  In- 
sured for  the  policy  upon  which  recovery  was 
sought  The  trial  court  permitted  the  dec- 
larations of  Harrell  affecting  the  company's 
liability,  made  after  the  death  of  the  Insur* 
ed,  to  be  put  in  evidence.  It  does  not  ap- 
pear that  he  had  any  connection  with  any 
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attempted  settlemeDt  of  tbe  claim,  or  that  be 
In  any  wise  represented  the  company  as  to 
audi  settlement  On  tbe  contrary,  the  court 
says:  "Tbe  only  evidence  as  to  the  extent 
of  his  authority  was  that  he  acted  for  plain- 
tiff In  error  as  Its  local  soliciting  agent." 
For  any  one  with  the  slightest  knowledge  of 
the  Insurance  business,  It  needs  no  citation  of 
authority  to  sbpw  that  proof  that  one  Is  a 
local  soliciting  agent  for  an  insurance  com- 
pany raises  no  presumption  that  he  Is  au- 
thorized, after  the  policy  has  been  Issued 
and  the  loss  Incurred,  to  bind  tbe  company 
by  any  declaration  In  reference  to  tbe  com- 
pany's liability. 

But  bow  stands  the  case  at  bar?  Of 
course,  in  this,  as  in  every  case,  the  agency 
must  be  shown,  and  it  must  be  made  to  ap- 
pear by  him  who  asserts  such  agency  that 
the  declarations  offered  In  evidence  were 
within  the  scope  of  such  agent's  authority. 
That  was  done  in  this  case  by  proof  that 
Bryson  was  the  "general  manager"  of  &ppe\- 
lant.  The  undisputed  evidence  shows  that 
appellant,  a  corporation,  was  engaged  in  the 
business  of  buying  and  selling  oil  In  San  An- 
gelo,  and  that  Bryson  was  its  "general  man- 
ager." No  effort  was  made  to  prove  any 
limitation  of  bis  authority.  In  the  absence 
of  such  proof,  what  does  the  term  "general 
manager"  Imply?  "The  term  'general  man- 
ager of  a  corporation,'  according  to  tbe  or- 
dinary meaning  of  the  term,  Indicates  one 
who  has  general  direction  and  control  of  tbe 
affairs  of  the  corporation."  Railway  Co.  v. 
McVay,  98  Ind.  398,  49  Am.  Rep.  770.  "A 
general  manager  of  a  business  corporation  is 
a  person  having  general  charge  of  those 
business  matters  for  tbe  carrying  on  of  which 
the  corporation  was  Incorporated."  Gas  Co. 
V.  I^ansden,  172  U.  S.  534,  19  Sup.  Ct  296, 43 
Ij.  Ed.  549.  "Tbe  general  manager  of  a  corpo- 
ration is  the  person  who  has  tbe  most  general 
control  over  tbe  affairs  of  the  corporation, 
and  who  has  Imowledge  of  all  of  its  business." 
Mining  Co.  v.  Smelting  Co..  16  Colo.  118,  26 
Pac.  327;  Kansas  CHty  r.  Cullinan,  65  Kan.  OS, 
68  Pac,  1102.  "The  term  'general  manager' 
is  synonymous  with  general  agent  A  gen- 
eral agent  Is  virtually  tbe  corporation  It- 
self." Railway  Co.  v.  Relsner,  18  Kan.  460. 
"A  general  agent  is  one  who  Is  employed  to 
transact  every  business  of  a  particular 
kind;"  i.  e.,  in  this  case  tbe  oil  business. 
Gibson  V.  Hardware  Co.,  94  Ala.  3S2,  10 
South.  307;  Edwards  v.  Ins.  Co.,  100  Mo. 
App.  09n,  73  S.  W.  885;  Lobdell  v.  Baker,  42 
Mass.  202,  35  Am.  Dec.  358;  Baldwin  v. 
Tucker,  112  Ky.  282,  65  S.  W.  842,  67  L.  R. 
A.  451;  Mfg.  Co.  V.  Ins.  Co.,  8  S.  D.  206,  62 
N.  W.  867;  Sawin  v.  Bidg.  Aas'n,  96  Iowa, 
477,  64  N.  W.  408;  Robinson  v.  Ins.  Co.,  128 
Ala.  477,  30  South.  666;  Mortgage  Co.  v. 
Cody,  135  Ala.  C22,  S3  South.  834;  Biscuit 
Co.  V.  Dugger,  40  Or.  362,  67  Pac.  32;  Scott 
V.  McGrath,  7  Barb.  (N.  T.)  66;  Stock  Yard 


Co.  T.  Mallory,  157  HI.  554,  41  N.  R  891,  4S 
Am.  8t  Rep.  341;  De  Tnrck  v.  Mats,  180  Pa. 
347,  36  Atl.  863.  "A  general  agent  Is  nsual- 
ly  authorized  to  do  all  acts  connected  with 
the  business  in  which  he  Is  engaged."  God- 
show  T.  Struck  A  Bro.,  109  Ky.  285,  58  8.  W. 
781,  61  L.  R.  A.  668.  In  the  case  of  Rail- 
way Co.  r.  McVay,  supra,  the  court  said: 
"There  Is  no  direct  evidence  of  such  author- 
ity (to  pay  for  nursing  a  railway  employe) 
having  been  delegated  to  the  general  mana- 
ger of  the  corporation ;  so  there  is  no  direct 
evidence  what  his  duties  were,  from  which 
his  authority  might  be  inferred.  Can  we 
presume  from  the  title  'graeral  manager'  that 
the  duties  and  powers  of  the  general  man- 
ager were  sufficiently  comprehensive  to  in- 
clude contracts  for  the  nursing  of  a  person 
wounded  on  appellee's  road."  After  a  full 
discussion  of  the  matter,  the  court  answers 
this  question  in  the  affirmatlre.  In  Mort. 
Co.  V.  Cody,  supra,  the  court  said:  "The 
powers  of  a  general  agent  are  prima  fade 
coextensive  with  the  busineea  entrusted  to 
his  care." 

Believing,  as  we  do,  that  t^ie  legal  question 
Involved  in  this  case  Is  well  settled,  and  that 
there  Is  no  conflict  between  the  opinion  of 
this  coart  in  this  case  and  that  of  any  ottier 
of  tbe  appellate  courts  of  this  state  in  an7 
other  case,  the  motion  to  reconsider  our  Judg- 
ment In  overruling  tbe  motion  for  a  rehear- 
ing herein  and  to  certify  this  case  to  the  Su- 
preme Court  is  overruled. 

Motl<m  OTornled. 


BURKITT  T.  WYNNE  «t  al. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  21. 
1910.   Bebearing  Denied  Dec  15,  1910.) 

1.  Frauds,  SrAXtPix  of  (|  72*)— Salb  of 
Standiko  Tucbeb.  ,  ^ 

A  sale  of  growing  timber  with  a  right  of 
Ingress  and  egress  for  a  specified  period  to  cot 
and  remove  the  timber  is  a  sale  of  an  interest 
in  land  that  can  only  pass  by  deed  «  gmnt 

tBd.  Note.— For  other  cases,  see  Fmnds,  Stat- 
ute of.  Cent  Dig.  {  117;  Dec  Dig.  1  72.«] 

2.  Venue  (S  7*)  — Actions  oh  Coictbact— 
Specific  Pebpobuakcb. 

An  action  for  tbe  specific  perfomaaos  ot  • 
contract  for  the  sale  of  growing  timber,  irith  a 
right  of  ingress  and  egress  for  a  fixed  period  to 
cut  and  remove  the  timber,  is  an  action  in  per- 
sonam, and  tbe  venne  is  m  the  county  of  de- 
fendant's residence. 

[Bd.  Note.— For  other  cases,  see  Venae,  Dec 
D^.  i  ?.•] 

8.  Venue  (|  7*)— Actions  on  Gontkact— 
BxBioBNCE  or  pABma. 

An  action  for  damages  for  breach  of  a  con- 
tract to  sell  growing  timber  with  a  right  of  in- 
gp>8B  and  egress  for  a  fi»sd  period  to  cut  and 
remove  the  timber  is  an  action  in  personam, 
and  the  venue  Is  In  tbe  eoanty  of  defendant's 
residence. 

[Bd.  Note.— For  other  cases,  see  Venae,  Gent. 
Dig.  H  13-16;  Dec  Dig.  I  7.*] 

4.  Vbnub  ii  7*)  — Actions  on  Cohteaci  — 
Specific  Pebfobuancb. 
That  plaintiff,  snlns  tor  the  spedOe  pet^ 
fonnance  <n  a  contract  for  the  sals  of  gtowiBg 
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timber  with  a  right  of  IngresB  and  egreas  for  a 
fixed  period  to  cat  and  reniove  the  same,  or  for 
damaiea  for  breach  of  the  contract,  alleged 
that  he  owned  the  timber,  did  Dot  defeat  de- 
fendant*!  right  to  be  sued  in  the  county  of  his 
residence,  waere  plaintiff  was  ebarteable  with  a 
knowledge  of  the  facts,  and  the  law,  whereby 
tae  did  not  obtain  a  title  to  tlw  timber,  so  that 
his  only  right  was  a  tnit  for  the  spedflc  per- 
floimanee  or  for  damages  fbr  breach  of  contract 
[Ed.  Note.— For  otiier  cases,  see  Yenne,  Dec. 
Dig.  I  7.«3  ^ 

0.  VEmnt  (J  6*)— Action  oh  Contbact  — 

SpEomo  Pkbtobuance. 

A  suit  for  the  specific  peiformanoe  of  a  con- 
tract to  conTey  land  is  not  a  snit  for  tiie  land, 
and  the  venue  thereof  Is  not  controlled  1^  the  stat- 
nte  fixing  Tenae  of  solts  for  the  recovery  of  land. 

[Bd.  Note.— Fop  other  caaes,  see  Venue,  Dee. 
Dig.  I  6.*] 

Reese,  J.,  dissuiting. 

Appeal  from  District  Conrt,  Walker  Oonn- 
ty;  8.  W.  Dean,  Judge. 

Action  by  G.  A.  Wyuift  uid  another 
against  G.  W.  Bnrkltt  and  others.  From  a 
Jadgment  for  plaintiffs  against  defendant 
Bnrkltt  and  in  favor  of  codefoidantt,  he  ap- 
peals. Reversed  and  rendered. 

ThoB.  B.  Greenwood,  for  appellant  Bill 
&  mklna  and  Dean,  Hompluey  &  Powell, 
for  anpellees. 

PLBA£ANTS,<]1  J.  nils  snlt  was  broni^tf 
by  appdlee  G.  A.  Wynne  in  the  district  conrt 
of  WeUcer  county  a^lnst  appellant  Bnrkltt, 
and  app^ees  B.  L.  Dean,  W.  L.  Johnson, 
and  W.  H.  Baty,  to  recover  against  all  the 
defendants  the  title  and  possesalon  of  the 
growing  timber  npon  the  C  CarnHma  sor- 
vey  of  land  in  said  county,  and.  In  the  al- 
tematiTe,  to  recover  of  the  defendant  Bnrk- 
ltt the  valne  of  aald  timber.  The  trial  In 
the  conrt  below  without  a  Jury  resnlted  in  a 
judgment  In  favor  of  the  plaintiff  against 
the  appellant,  BurUtt.  for  Oie  sum  of  |4,400; 
with  Interest  thereon  from  B^tember  24, 
1906,  and  in  favor  of  the  appellees  Dean, 
JohnwHi,  and  Baty  that  plaintiff  take  noth- 
ing Against  them. 

PlaintifTs  original  petition,  which  was  fil- 
ed on  October  6,  1906,  allegeid.  In  substance, 
that  on  the  13th  day  of  September,  1906, 
plaintiff,  acting  through  bis  agent,  W.  L 
Bill,  purchased  from  the  arodUmt,  through 
bis  duly  auUtorlxed  agent,  J.  S.  Marfcham, 
all  of  the  growing  timber  upon  the  tract  at 
land  before  mentioned,  together  with  the 
right  of  Ingress  and  egresa  np(m  and  from 
said  land,  for  a  period  of  10  years,  for  the 
purpose  of  cutting  and  removing  said  tim- 
ber; that  ft  Mmveyance  of  said  timber  was 
taken  In  the  name  of  plalntHTs  agent,  W.  L. 
Bill,  who  thereafter  conveyed  the  timber 
and  the  r^hts  and  privll^es  before  mention- 
ed to  plaintiff;  "that  the  agreed  purchase 
price  of  the  timber  was  placed  In  the  Glbbs 
National  Bank  of  BuntsvlUe,  and  was  ten- 
dered to  defendant's  agent,  Markham,  and 
bos  remained  In  said  bank  subject  to  the 


denuutd  and  draft  of  the  defendant  Burkitt; 
that  on  the  25th  day  of  September,  1906,  by 
a  conveyance  whldi  purports  to  bear  date 
the  24th  of  September,  1906,  the  defendant 
BuAltt  undertook  to  convey  all  of  said  tim- 
ber and  right  of  way  privileges  to  the  de- 
fttkdants  Dean.  Johnson,  and  Baty,  notwith- 
standing the  same  had  already  theretofore 
been  sold  to  the  said  Bill  for  the  bweflt  of 
the  plaintUf,  ai^  notwithstanding  the  same 
was  then  and  has  since  said  13th  day  of 
S^ttember,  1906,  been  owned  by  plaintiff 
through  tlie  said  Bill,  who  held  the  legal 
title  thereto  for  lAaintlff  as  aforesaid,  and, 
at  the  time  of  said  attempted  and  pretraided 
conveyance  from  the  defendant  Bnrkltt  to 
the  defendants  Dean,  Johnson,  and  Baty,  all 
of  the  defendants  well  knew  that  the  title 
to  said  timber  and  right  of  way  privileges 
and  other  rights  had  passed  to  the  said  Bill, 
and  was  then  held  by  said  QUI  for  lAalntlCf 
as  aforesaid.  Under  the  pretended  convey- 
snce  from  the  defendant  Burkitt  to  the  other 
deftodants,  said  other  defendants  Dean, 
Johnson,  and  Baty  are  now  underteklng  to 
set  up  some  kind  of  righte  to  said  timber, 
and  the  daim*  being  asserted  by  the  def end- 
ante  to  said  timber  Is  a  cloud  upon  plaintiflrs 
title  thereto,  and  the  defendante  Dean, 
Johnson,  and  Baty  have  entered  upon  said 
land  and  an  atten^tlng  to  exclude  from  said 
timber,  and  are  xyreventlng  plaintiff  ftom  m- 
teriiw  upon  said  land  to  remove  said  tim- 
ber tbor^rom."  It  Is  flien  allied  that  said 
timber  and  righto  acquired  by  plalnUff  by 
bis  said  purdiase  is  (tf  the  reasonable  value 
of  910,000,  and  that,  if  plaintiCf  Is  mlsteken 
In  the  allegation  that  Dean,  Johnson,  and 
Baty  purchased  from  appellant  with  notice 
of  righto  In  the  timber  and  are  entitled  to 
hold  same  as  Innocent  purdiasen,  plaintiff 
Is  entitled  to  recover  of  defendant  Burkitt 
as  damages  the  difference  between  the  value 
of  the  timber  and  the  price  agreed  to  be  paid 
therefor  by  plaintiff.  Tbe  prayer  of  the 
petition  is  in  the  alternative  as  above  In- 
dicated. 

Appellant,  Bnrldtt,  in  due  time  filed  and 
presented  to  tiie  court  a  sworn  plea  of  privi- 
lege to  be  sued  In  Anderson  connty.  This 
plea  avers  that  the  domicile  and  residence 
of  ai^lant  and  tiiat  of  all  his  codefend- 
anta,  had  continuously  been  In  Anderson 
coun^  since  loi^  prior  to  September  13, 
1906,  and  denies  that  he  or  either  of  his  co- 
defendanto  had  ever  had  a  domicile  or  resi- 
dence In  Walker  county,  and  also  doiies  that 
he  liad  contracted  ta  writing  to  perform  any 
obligation  sued  on  In  Walker  county.  Tbe 
plea  further  aven  "that  the  averment  In  ap- 
pellee Wynne's  original  petition  that  appel- 
lant. Bnrkltt,  In  person  or  agent,  had  sold 
or  executed  and  delivered  a  conveyance  to 
Wynne  or  to  W.  L.  Bill,  of  the  timber  de- 
scribed in  tlie  petition,  with  righto  of  egress 
and  ingress,  besides  right  of  way  privileges. 
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and  that  aTerment  that  appellee  Wynne  had 
become  the  owner  thereof,  under  any  execut- 
ed contract  of  sale,  and  the  averment  that 
appellees  Dean,  Baty,  and  Johnson  knew  at 
the  time  of  the  conveyance  to  th^  from  ap- 
pellant, Burkltt,  that  the  title  to  the  timber 
and  other  rights  had  passed  to  Wynne,  or 
to  HIU,  as  well  as  the  prayw  for  Judgment 
for  the  timber  and  other  rights,  were  un- 
true and  flcUtions;  that  in  truth  and  In 
fact  appellant  Burkltt  had  never  made,  ex- 
ecuted, or  delivered  any  sort  of  conveyance 
or  other  executed  contract  of  sale,  written  or 
verbal,  of  timbn,  or  of  any  interest  in  or 
right  to  the  land,  unto  Wynne  or  Hill,  either 
In  Bnrkitf  s  own  proper  person  or  by  agent, 
as  appellee  Wynne  well  knew;  that  in  truth 
and  In  fact  Dean,  Baty,  and  Johnson  had 
acquired  full  and  perfect  title  to  the  timl>er, 
under  Burkltt  prior  to  the  institution  of  the 
suit,  as  appellee  Wynne  well  knew ;  that  the 
suit  did  not  otnne  within  any  of  the  excep^ 
tlons  to  article  lllM,  Rev.  SL  1895 ;  and  that 
ai^lee  Wynne  was  pretending  to  sue  ap- 
pellant, Burkltt,  and  appellees  Dean,  Baty, 
and  Johnson  for  the  recovery 'of  the  timber 
and  appnrtenant  rights,  for  the  sole  purpose 
of  maintaining  the  alleged  action  for  dam- 
ages against  appellant  Burkltt  out  of  the 
county  of  his  residence."  Appellees  Dean, 
Baty,  and  Johnson  filed  similar  pleas  to  ther 
vwiue  and  Jurisdiction.  Appellee  Wynne  fil- 
ed a  r^lcatlon  to  appellant's  plea  to  the 
venue  and  Jurisdiction,  averring  that  the 
principal  object  of  the  suit  was  to  recover 
the  timber ;  that  appellee  believed  he  owned 
the  superior  title  thereto;  that  the  superior 
title  to  the  timber  under  the  conveyance 
from  Bnrkitt  to  Dean,  Baty,  and  Johnson 
was  In  Burkltt,  by  reason  of  the  reservation 
of  the  vendor's  Hen,  to  secure  payment  of 
part  of  the  purchase  price  at  the  timber,  and 
that  the  conveyance  contained  a  covenant  of 
warranty;  that  the  conv^anc«  was  not 
real,  but  only  pretended;  that  the  demand 
against  Burkltt  for  damages  was  only  In- 
cidental and  conditioned  on  Dean,  Baty,  and 
Johnson  being  bona  flde  purchasers. 

The  following  facts  were  shown  by  the  un- 
contradicted evidence  on  the  hearing  of  the 
pleas  to  the  venue  and  Jurisdiction: 

<1}  Appellant,  O.  .W.  Burkltt,  and  appel- 
lees R,  L.  Dean,  W.  L.  Johnson,  and  W.  H. 
Baty,  have  contlnuouBly  resided  and  bad 
their  dcHDlcUe  In  Anderson  county,  T^, 
from  long  prior  to  September  13,  1906,  to  the 
time  of  the  bearing  of  the  pleas  to  the  venue 
and  Jurisdiction,  and  neltfaOT  one  of  said  paz^ 
ties  had  ever  resided  or  bad  hfi  domicile 
In  Walker  county,  Tex. 

(2)  On  May  10.  1906,  Q.  W.  Burkltt  wrote 
J.  a.  Markham  the  following  letter:  "Rela- 
tive to  selling  the  timber  off  the  Carmona 
survey  in  Walker  county,  I  will  advise  that, 
as  stated  In  my  letter  of  the  29th  ulto.,  the 
price  for  the  timber  Is  $4.4<16,  which  la  one 
dollar  per  Kf  ft.,  the  l^TO  acres  averagtog 
8,500  feet  of  pine  per  acre.   If  yon  want  to 


seU  that  timber  the  following  terms  will  be 
satisfactory:  One-half  cash  down,  and  I 
will  give  plenty  of  time  for  the  payment  of 
the  other  half,  with  interest  payable  annual- 
ly on  the  notes,  at  the  rate  of  seven  per  c^t. 
per  onnnm,  to  secure  the  other  half.  I  wtU 
accept  bankable  paper  or  a  mortgage  on  suf- 
ficient land  to  make  me  secure.  Three  years 
is  all  that  I  care  to  give  for  the  removal  of 
the  timbw,  but  If  necessary  I  will  give  five, 
reserving  to  mysdf,  of  coarse,  the  rights  of 
ingress  and  ^resa  to  prospect  for  oil,  etc.  I 
am  willing  to  pay  you  five  per  cent  commis- 
sion for  the  sale  of  this  timber.  Tba«  are 
three  real  estate  sgmta  who  have  clleits 
wishing  to  purchase  this  timber,  and  they 
now  have  the  matter  up;  and  of  course,  \ 
shall  pay  the  commission  only  to  the  one  who 
sells  the  timber  and  notifies  me  he  has  the 
deal  closed.  So  I  will  expect  an  answer  from 
you  by  return  mall."  On  Blay  26.  1906^  6. 
W.  Burkltt  wrote  J.  8.  Markham  the  follow- 
ing letter:  "Answering  your  lett«  of  the 
23d,  will  advise  that  Z  will  give  the  party 
tea  years  In  which  to  remove  the  timber  from 
the  land.  However,  should  the  timber  be  re- 
moved In  less  than  ten  years,  the  land  must 
be  turned  over  to  me  when  the  timber  Is  re- 
moved. I  reserve  to  myself,  of  course,  the 
right  to  proE9)ect  for  oil  and  othw  minerals 
and  the  rights  of  ingress  and  egress  and  the 
other  rights  Incident  to  the  production  of 
oUb  and  minerals.  I  also  reserve  the  rlg^t 
to  fence  up  the  land  for  use  for  pasture  pur- 
poses, etc.  To  prevent  any  mistake  will  state 
again  the  terms  of  the  sale  of  the  timber,  as 
set  forth  In  my  letter  of  the  19th  of  May. 
The  price  of  the  timber  is  ¥4,466;  and  the 
following  terms  are  satisfactory:  One-half 
cash  down,  and  I  will  give  ploity  of  time 
for  the  payment  of  the  other  half,  with  Inter- 
est payable  annually  on  the  notes,  at  the  rata 
of  seven  per  cent  per  annum;  to  aecnre  the 
other  half  Z  wlU  acc^t  bankable  paper,  or  a 
mortgage  on  snfllclent  land  to  make  me  se- 
cure. I  am  willing  to  pay  yon  five  pw  cent 
commlsBion  for  the  tale  of  this  timber. 
There  are  two  others  cfKitemplating  buying 
this  timber  and  tills  offer  holds  good  to  the 
first  one  who  comes  and  doses  the  deal  witli 
me.  I  reserve  to  myself  the  rli^t  to  doee 
deal  with  the  first  one  who  is  ready  to  dose. 
The  timber  refored  to  Is  on  the  C.  Gannona 
survey  In  Walker  eoanty."  The  above  letters 
were  Introduced  In  evidmce  by  i^atntUt  and 
by  defoidants  to  show  the  extoit  of  HaA- 
bam's  authority,  as  agent  for  Bnrkitt,  la  the 
sale  of  the  tlmbw. 

(8)  In  May.  1906,  W.  L.  HIU  dlscoMed  the 
purchase  of  the  timber  with  Q.  W.  AiMtt 
at  Houston,  but  he  declined  to  boy  tbe  tim- 
ber, because  BurUtt  wanted  all  cash,  or  halt 
cash,  and  ttie  other  half  lecQred  by  mortgage 
on  real  estate. 

(4)  On  July  22,  1906.  O.  W.  Bnrkitt  vrate 
W.  H.  Baty,  at  Necbes,  that  94,466  was  the 
price  of  this  timber;  that  he  would  take  half 
cash  and  tbe  balance  In  bankable  paper,  or 
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balance  when  be  began  to  cat  the  timber; 
tbat  he  was  In  no  hnrry  for  the  mcmef ,  If 
prop^ly  aecnrecl  and  bearing  6  per  cent  In- 
terest: and  that  he  would  give  reasonable 
terms  to  remove  the  timber.  On  July  22, 
1906,  O.  W.  Bnrkltt  advised  hla  agent  at  Pal- 
eetlne,  E.  L.  Howell,  that  be  had  written 
Baty  to  name  a  day  he  could  meet  him  In 
Palesttaie,  and,  If  he  did  not  hear  from  blm 
(Bnrkitt),  to  go  ahead  to  Palestine  and  ar* 
range  the  matter  with  Howell,  and  Bnrkltt 
directed  Howell  to  fix  up  the  papers  when 
Baty  came. 

(5)  On  Angnst  2,  1906,  W.  H.  Baty  wrote 
G.  W.  Borkitt;  at  Honaton,  that  hla  letter 
was  forwarded  to  Hot  Sivinga;  that  he  and 
his  associates  (being  B.  L.  Dean  and  W.  L. 
Johnson)  wonld  take  the  timber  at  his  price 
and  terms;  that  he  wonld  be  at  Necfaes  aome 
time  the  next  we^,  and  wonld  make  a  data 
for  a  perscmal  meeting  to  close  out  and  draw 
np  papers  and  make  payment 

(S)  Abont  the  2d  day  of  September,  1906, 
Baty,  I>ean,  and  Johnaon  called  on  How^l 
and  agreed  to  buy  the  timber  from  Bnrkltt, 
subject  to  th^r  ai^roral,  on  Inspection,  at 
$4,466,  payable  half  cash  and  the  other  half 
bearing  6  per  cent  interest  when  they  be- 
gan to  cnt  the  timber,  it  being  agreed  that 
Baty,  Dean,  and  Johnson  shonld  at  once  pro* 
care  abstract,  and  conveyance  was  to  be 
execnted  and  mon^  and  notes  delivered, 
when  the  title  disclosed  by  the  abstract 
ahonld  be  approved  by  the  pnrchaser'B  attor- 
neys. 

(7)  Dean,  Baty,  and  Johnson  procured  an 
abstract  on  September  6,  1906,  dated  Sep- 
tember 6,  1906,  after  inspecting  and  approv- 
ing the  timber,  and  delivered  It  to  Messrs. 
Gregg  &  Brown,  attorneys  at  Palestine,  for 
their  opinion. 

(8)  On  September  18,  1906,  J.  S.  Markham 
executed  to  "W.  L  Hill  this  Instrummt: 
"The  State  of  Texas,  County  of  Walker. — 
This  memorandum  witneeaeth:  That  on  this 
the  13th  day  of  September.  1906,  I,  as  agent 
for  Geo.  W.  Buriiltt  have  sold  to  W.  U  Hill, 
who  buys  the  same  for  a  client  of  his,  all  the 
timber  on  the  1,276  acres  of  land  in  the  OL 
Garmona  survey  in  Walker  county,  Texas, 
owned  by  said  Bnrkltt  for  the  sum  of  $4,466 
cash,  to  be  paid  immediately  upon  execution 
and  delivery  by  the  said  Geo.  W.  Burkttt  to 
the  said  W.  L.  Hill  of  a  conveyance  of  said 
timber.  In  which  conveyance  the  said  Hill  or 
other  holder  of  said  timber  under  him  should 
have  ten  years  within  which  to  remove  said 
timber  from  the  land,  and  for  the  purpose 
of  removing  said  timber  from  the  land,  the 
purchaser  Is  to  have  right-of-way  upon  and 
over  said  land.  This  sale  is  made  pursuant 
to  written  authority  from  the  said  Burkltt 
to  mfe  Witness  my  hand  the  day  and  month 
above  written.  J.  S.  Markham."  The  above 
paper  was  delivered  to  appellant  Burkltt's 
attorney  by  the  attorneys  for  appellee  Wynne, 
In  response  to  the  request  made  In  open  conrt 
for  the  writings  under  which  Wynne  claimed 


title  to  the  timber  sued  for,  and  it  is  undis- 
puted tbat  Wynne  never  bad  any  other  trans- 
fer. 

(9)  On  SeptembM- 18,  1906,  J.  B.  Markham 
wrote  to  G.  W.  Bnrkltt  the  following  letter, 
by  dictation  of  W.  L.  Hill,  to  wit:  "I  have 
sold  the  timber  on  your  land  in  the  Gahnona 
survey  as  per  the  terms  stated  In  your  lettor 
to  me  of  May  26,  1906.  You  can  prepare  the 
deed  to  W.  I*  HUl  of  Walker  county,  Texas, 
onbodylng  the  terms  of  the  letter.  You  can 
make  the  consideration  cash,  or  one-half  cash 
and  the  balance  to  suit  yourself,  at  seven  per 
cent  per  annum.  The  purchaser  prefers  to 
pay  all  cash,  If  this  is  agreeable  to  you;  and 
If  you  prefer  to  have  notes,  he  would  have 
the  stipulation  In  the  notes  that  they  may  be 
paid  on  or  before  the  date  due  thereof. 
When  you  have  executed  the  deed  you  can 
fbrward  It  to  the  Glbbs  National  Bank  df 
this  place,  with  draft  attached  for  the 
amount  of  the  cash  consideration,  or  if  you 
wish  to  make  the  same  part  cash  and  part 
deferred  payments,  forward  the  notes  with 
the  said  deed,  ahd  they  will  be  executed  and 
notes  with  the  security  submitted  to  you  for 
approvaL  Please  let  me  hear  from  yon  at 
once.** 

(10)  On  September  IT,  1906,  O.  W.  Bnrkltt, 
from  Houston,  wrote  W.  H.  Baty,  at  Neches, 
in  Anderson  county,  that  he  would  consider 
the  trade  with  him  off  if  he  did  not  close  In 
three  days.  This  letter  was  sent  by  register- 
ed mall,  and  was  not  received  until  •Septem- 
ber 19,  1906. 

(11)  On  September  IT,  1906,  Howell,  from 
Palestine,  wrote  Bnrkltt,  at  Houston,  that 
he  had  agreed  for  the  title  to  be  investigated; 
that  Baty  had  procured  an  abstract  and  sub- 
mitted It  to  Gr^g  of  the  firm  of  Gregg  & 
Brown,  attorneys  at  Palestine;  that  Gregg 
had  found  a  serious  defect  In  the  title,  which 
he  was  trying  to  find  evidence  to  cure,  by 
means  of  data  to  be  obtained  from  New  Or- 
leans; that  Baty  had  assured  him  positively 
the  previous  week  that  his  people  wonld  take 
the  timber,  and  Baty  had  shown  him  a  letter 
so  stating,  and  he  did  not  tblnk  there  would 
be  any  hitch  as  soon  as  the  title  papers  were 
cleared.  On  September  18,  1906,  Baty  went 
to  Palestine,  In  Anderson  county,  and  assur- 
ed Howell  he  would  take  tbe  timber  on  ap- 
proval of  the  title. 

(12)  After  receiving  Howell's  letter  of  the 
17th,  G.  W.  Burkltt  from  Houston,  wrote 
J.  S.  Markham  on  Septeml)er  19,  1900,  ac- 
knowledging receipt  of  his  letter  of  Septem- 
ber 13th,  saying  he  had  sold  the  timber  on 
the  Carmona  survey  for  $4,465  cash,  or  half 
cash  and  the  balance  in  marketable  paper; 
that  this  trade  was  all  right  but  for  the 
fact  that  be  had  given  a  man  by  the  name 
of  Baty  of  Neches  his  promise  that  he  would 
give  him  the  preference  on  tbat  tract  of  tim- 
ber; that  he  wrote  htm  a  registered  letter 
Monday,  and  tried  to  get  him  over  the  phone 
that  day,  but  fonnd  he  was  out  of  town,  and 
found  he  wonld  not  be  back  until  Friday; 
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that,  If  Baty  took  the  timber,  it  would  be 
on  the  same  terms  he  was  selllBg  It  to  htm, 
bnt,  aa  he  had  given  his  word  that  he  would 
let  him  know  before  he  made  a  sale  and 
give  him  a  chance  to  buy  it,  he  would  have 
to  wait  and  hear  from  him,  and.  Just  as 
soon  as  he  heard,  he  would  advise  Mr.  Mark- 
ham  on  the  subject  and  send  papers  to  Hunts- 
Tille,  vith  draft  attached,  should  he  decline 
same.  On  or  about  Saturday,  September  22, 
1906,  Oregg  &  Brown  approved  the  title  to 
the  timber  on  a  telegram  from  New  Orleans, 
and  they  at  once  prepared  a  bill  of  sale  and 
forwarded  it  to  Burkltt  for  his  signature  and 
adcnowledgmeDt  While  there  Is  some  confu- 
sion in  the  testimony  as  to  the  very  date 
when  Oregg  &  Brown  approved  the  title,  it  is 
undisputed  that  Dean,  Baty,  and  Johnson 
were  entitled  to  an  abstract  showing  a  good 
title  under  their  contract  with  Burkltt,  and 
that,  as  soon  as  the  abstract  was  perfected 
and  approved.  Dean,  Baty,  and  Johnson  of- 
fered to  comply  with  the  agreement;  that 
thereupon  Gre^  &  Brown  drafted  a  bill  of 
sale  to  the  timber,  which  it  was  agreed  could 
not  be  executed  by  Burkltt  and  ready  for 
delivery  till  Tuesday,  but  which  was  signed 
and  acknowledged  by  Burkltt  on  Monday 
September  24, 1906,  and  which  was  delivered 
not  later  than  Tuesday,  September  25,  1906, 
and  then  Dean,  Baty,  and  Johnson  paid  Bur- 
kltt the  consideration  as  follows:  $2,233  tn 
cash,  through  the  Royall  National  Bank  of 
Palestine,  and  gave  their  note  for  another 
f2,233. 

(13)  W.  li.  HUl  testified  that  on  the  eve- 
ning of  ^Saturday,  September  22,  1906,  he 
had  a  telephone  conversation  with  O.  W.  Bur- 
kltt, In  which  Burkltt  stated  to  him  that, 
If  Baty  did  not  take  the  timber  by  Monday, 
It  was  his,  and  that  he  left  the  telephone  with 
that  trnderstanding.  Burkltt  was  talking  from 
Houston,  while  Howell  at  Palestine  had  al- 
ready practically  closed  out  with  Baty,  Dean, 
and  Johnson  on  this  same  Saturday.  On 
Monday.  September  24,  1906,  the  same  day 
BurkHt  signed  and  acknowledged  the  bill  of 
sale  to  Dean,  Baty,  and  Johnson,  he  sent  the 
following  telegram:  "J.  S.  Markham,  Hunts- 
viUe,  Texas — Deal  for  timber  to  be  closed 
Tuesday  afternoon  to  Palestine  party.  If 
It  falls  through,  will  wire  you  Wednesday 
morning  and  you  can  have  timber.  O.  W. 
Burkltt."  This  tel^ram  was  sent  as  soon 
after  the  telepbonlc  conversation  of  Saturday 
between  Burkltt  and  Hill,  as  Burkltt  could 
have  acquired  Imowledge  of  his  agreement  of 
Saturday,  acting  tlirough  Howell,  with  Dean, 
Baty,  and  Johnson.  To  this  telegram  the  fol- 
lowing replies  were  sent  the  next  day: 

"Huntsville, 'Texas,  Sept  25th.  G.  W.  Bur- 
kltt, Palestine,  Texas— Don't  close  deal  be- 
fore seeing  letter.  Refer  you  to  your  lettec 
of  nineteenth.   J.  S.  Markham." 

"HuntsvlUe,  Texas,  Sept  25,  1906.  To 
George  W.  Burkltt  Palestine,  Texas.  Mark- 
ham has  Just  shown  me  your  telegram  of 
yesterday  momlns,  I  claim  the  rl^t  to  par^ 


chase,  and  mon^,  forty-four  hundred  and 
sixty-six  dollars,  is  in  the  Olbbs  National 
Bank  of  this  place,  subject  to  yonr  order, 
upon  delivery  of  deed.  I  am  baying  this  for 
party  who  will  suffer  materially  if  yon  fail 
to  comply  with  terms  of  your  letters.  I  In- 
sist that  yon  do  not  dose  with  other  party. 
W.  L.  Hill,  Attorney." 

"HuntSTllle,  Texas,  Sept  25,  1906.  To 
Qeorge  W.  Burkltt  Palestine  W.  U  Hill 
has  deposited  in  this  bank  for^-four  hundred 
and  slxty-slx  dollars,  subject  to  your  order, 
upon  delivery  of  deed  to  the  timber  on  the 
Carmona  land.  Glbbs  National  Bank,  G.  A. 
Wynne,  Cashier." 

On  October  2,  1006,  W.  U  Hill  executed  a 
formal  bill  of  sale,  purporting  to  transfer 
to  ai^Uee  G.  A.  Wynne  the  timber  and  ap- 
purtenant rights  described  In  the  memoran- 
dum signed  by  Markham  on  September  13, 
1906. 

Upon  these  facts  the  trial  court  overruled 
the  pleas  of  privilege,  to  which  ruling  ap- 
pellant duly,  excepted.  Thereafter  appellee 
Wynne  filed  an  amended  petition,  containing 
In  substance,  the  allegations  of  the  original 
petition,  but  setting  out  In  full  the  Instru- 
ment executed  by  J.  S.  Markham  on  Septem- 
ber 18,  1906,  before  copied,  as  the  basis  of 
plalntlfTs  claim  of  title  to  the  timber.  To 
this  petition  aivellant  filed  a  special  excep- 
tion raising  the  question  of  venue.  This  ex- 
ception was  overruled,  and  aivellant  ezc^it 
ed  to  said  ruling. 

Under  ai^ropriate  assignments  of  error, 
appellant  complains  of  the  Judgment  of  the 
trial  court  overruling  his  plea  of  privilege 
to  he  sued  In  the  county  of  his  residence,  on 
the  ground  that  the  undisputed  evidence  in- 
troduced upon  the  hearing  of  said  plea  shows 
that,  if  plaintiff  has  any  cause  of  action 
against  any  of  the  defendants,  it  was  either 
a  right  to  enforce  Q)eclfic  performanoe  of  an 
executory  contract  for  the  sale  of  timber,  or 
to  recover  damages  for  the  breadi  of  such 
contract  and  upon  such  cause  of  action  de- 
fendants were  entitled  to  have  the  suit  tried 
in  the  county  of  their  residence,  such  char- 
acter of  suit  not  being  within  any  of  the  ex- 
ceptions contained  in  artide  IIM,  Rev.  St 
1895.  The  majority  of  the  court  think  these 
assignments  should  be  sustained.  The  In- 
strument executed  by  Markham  on  Septem- 
ber 13,  1006^  under  whldi  appellee  claims 
title,  shows  upon  Its  face  that  the  contract  of 
sale  of  the  timber  by  Markham  was  an  ex- 
ecutory, and  not  an  executed,  contract  It 
conveys  only  a  chose  In  action,  not  a  chose 
in  possession.  This  instrument  does  not  pur- 
port to  convey  the  title  to  the  timber,  but 
recites  that  such  conveyance  la  to  be  made 
by  appellant  uid  that  the  purchase  money 
is  to  be -paid  upon  the  execution  and  deliv- 
ery of  the  conveyance.  Awellee's  ag^t 
Hill,  In  whose  name  the  contract  was  execut- 
ed knew  when  the  Instrument  was  executed 
and  delivered  to  him  the  extmt  of  Mai^- 
ham's  authority  as  agwt  of  ^^lan^  and 
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that  the  letters  or  povter  (tf  attorney  vaxAet 
whicb  Markham  acted,  and  which  we  bare 
b^re  set  on^  clearly  contemplated  that  any 
agreement  of  sale  made  by  Markham  shonld 
be  submitted  to  appellant,  and  that  the  con- 
veyance of  the  tlUe  to  the  property  as  recited 
In  the  ctmtract  of  sale  was  to  be  made  hry 
appellant  The  sale  of  growing  timber  with 
the  right  of  li^reas  and -egress  for  10  years 
for  the  purpose  of  cntting  and  removing  the 
timber  Is  a  sale  of  an  Interest  In  the  land 
that  can  only  pass  by  deed  or  grant,  and 
therefore  the  venne  of  a  salt  tof  spedflc  per^ 
fonnonce  of  such  a  contract  of  sale,  or  for 
damages  for  breach  thereof.  Is  the  same  as 
In  a  suit  for  spedflc  performance  of  a  con- 
-  tract  to  couT^  land.  Bailway  Go.  t.  Fos- 
ter (Tex.  GlT.  ikpp.)  44  S.  W.  108;  Parsons 
T.  Hunt,  88  T6X.  426,  84  S.  W.  644.  That  a 
suit  of  this  character  Is  an  action  In  per- 
sonam and  must  be  brought  In  the  coitn^ 
In  which  the  def«ida&t  resides  seems  to  be 
settled  hy  the  decision  of  our  courts.  MUler 
Rusk,  17  Tex.  170;  Cavln  t.  Hill,  8S  Tex. 
74,  IS  fl.  W.  82S;  Lucas  t.  Fatten,  49  Tex. 
ar.  App.  62.  107  S.  W.  1148. 

Appellee  contends  fliat  If  It  be  conceded 
that  the  only  canse  of  action  shown  by  the 
evidence  was  a  personal  action,  the  venue  of 
which  was  In  the  county  of  defendant's  resi- 
dence, that  he  had  reasonable  grounds  to  be- 
lieve, and  did  bdlleve.  when  he  brought  his 
suit  that  be  held  the  title  and  could  recover 
possession  of  the  property,  and,  his  allega- 
tions of  ownership  not  baving  been  fraudn- 
Imtly  made  for  the  purpose  of  fixing  the 
venne  In  Walker  comity,  the  defendants  plea 
of  privilege  was  propeily  overruled.  This 
•cont»itton  under  the  facts  of  this  case 
amounts  to  this:  That,  notwithstanding  the 
fact  that  the  defendant  by  proper  pleadings 
seasonaMy  presented  and  supported  by  the 
uncontradicted  evidence  has  established  bis 
right  to  have  the  only  canse  of  action  which 
plalntUf  has  against  him  tried  In  the  coun- 
ty of  his  residency  he  will  be  dialed  that 
ri^t  because  plalntlfl,  under  a  mistaken 
view  of  the  law,  believed  when  he  brought 
the  suit  that  he  had  a  canse  of  action  against 
defendant  which  defendant  would  be  requir- 
ed to  answer  In  the  county  In  whldi  the  suit 
was  brought  This  proposition  cannot  be 
sound.  It  is  true  that  in  suits  in  which  the 
jurisdiction  of  the  court  depends  upon  ttie 
amount  In  controversy  or  the  exlstraice  of  a 
Hen,  and  also  cases  in  which  the  venne  of 
the  suit  i^lnst  a  nonresldoat  defendant  de- 
pends upcm  whether  the  plaintiff  has  a  cause 
of  action  against  the  resident  defradant  who 
.  Is  Johied  in  t2ie  suit  the  question  of  wheth- 
er tht  amount  In  controversy  or  the  existence 
of  a  lien  in  the  one  case,  or  the  cause  of  ac- 
•  tlon  i^iaiost  the  rraldent  defendant  in  the 
other,  was  fraudulmtly  alleged  for  the  pur- 
pose of  fixing  the  Jarisdlctlon  or  venue,  has 
been  bcdd  to  be  controlling.  Ablowltch  v. 
National  Bank,  96  Tex.  488.  67  S.  W.  79.  681 ; 
Bridge  t.  Garter,  88  Tex.  Civ.  App,  S91.  77 


8.  W.  245;  BaUway  v.  Williams,  88  Tex.  Olv. 
App.  405,  86  B.  W.  88;  Toland  v.  SoutherUn, 
49  Tex.  Oiv.  App.  538,  110  a  W.  487. 

But  these  cases  do  not  sustain  the  proposf- 
Uon  that  when  upon  a  hearing  of  a  plea  ot 
privilege  the  undisputed  evidence  estaUlshes 
facts  which  were  known  to  plaintiff  at  the 
time  the  suit  was  brought  and  whidb  show 
that  the  canse  of  action  alleged  by  htm  and 
upon  which  the  venue  dep«ids  does  not  ex- 
ist the  fact  Ibat  plalntlfl  may  have  honestly 
believed  that  the  facts  Old  give  the  cause  of 
action  alleged  will  defeat  the  plea  of  privi- 
lege. Appellee  must  be  held  charged  with  the 
knowledge  of  the  law  that  his  contract  of 
sale  with  Markham  did  hot  give  him  title  to 
the  timber,  and  that  bis  only  right  under 
said  contract  was  to  sue  for  specific  pwfonn- 
ance  or  for  damages  for  breach  of  said  con- 
tract and  that  such  suit  is  a  personal  action^ 
the  venue  of  which  Is  in  the  county  of  the 
defendant's  reddence.  Groos  v.  Brewster, 
95  8.  W.  592.  Having  brought  the  suit  with 
knowledge  of  the  facts,  he  could  not  by  al- 
leging that  be  owned  the  timber,  it  matters 
not  how  honest  he  may  have  been  in  believ- 
ing that  he  bad  title  thereto,  defeat  the  de- 
fendant's rl^t  to  be  sued  in  the  county  of 
his  residence.  In  a  suit  for  specific  p«form- 
ance  of  a  contract  to  convey  land.  If  the 
plaintiff  establish  his  claim,  the  decree  would 
vest  title  In  him  and  he  would  In  effect  re- 
cover the  land,  but  as  before  said,  the  suit 
is  not  technically  a  salt  for  the  land,  and 
the  venue  of  sudi  suit  is  not  controlled  hy 
the  statute  fixing  venue  of  suits  for  the  re- 
covery of  land.  Miller  v.  Busk  and  Cavln  v. 
HUl,  supra. 

It  follows  from  what  has  been  said  that 
the  Judgment  of  the  court  below  overrullDg 
appellant's  plea  of  privilege  should  be  re- 
versed and  judgment  here  rendered  snstalni- 
Ing  said  plea,  and  ordering  the  cause  trans- 
ferred to  the  district  court  of  Anderson 
county,  and  It  has  been  so  ordered. 

REESE,  J.,  dissents  from  the  views  of  the 
majority,  and  will  file  his  conclnsions. 

Reversed  and  rendered. 

RE^SE,  J.  I  am  compelled  to  dtssent  from 
the  views  of  the  majority  In  the  decision  of 
this  case.  I  would  probably  not  be  Inclined 
to  persist  In  sAch  dissent  but  for  the  fact 
that  what  I  conceive  to  be  a  proper  view  of 
the  law  upon  the  questions  involved  will 
lead  to  a  final  dedsiot)  of  the  controversy 
upon  this  appeal,  Instead  of  sending  the  case 
back  for  another  trial,  something  to  be 
avoided,  in  my  (pinion,  whenever  it  can  be- 
done  conslstaitly  with  the  principle  of  law. 

The  opinion  of  the  majority  contains  a 
BufiScIently  full  statement  of  the  Issues  and 
evidence  for  the  purposes  of  this  dlsseotlDg^ 
opinion.  As  I  understand  the  conclusions  or 
the  majority,  they  rest  upon  the  proposltlort 
that  the  contract  of  sale  from  Markham  as 
agent  of  Burkltt.  under  the  authority  con- 
ferred upon  him  by  Burkltt,  did  not  author^ 
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ize  a  recovery  of  the  standing  timber  In  an 
action  therefor.  The  role  la  stated  that  this 
contract  must  be  construed  as  a  contract 
for  the  sale  of  land,  and  this  I  agree.  Rest- 
ing its  opinion  upon  the  case  of  Gross  t. 
Brewster.  OS  S.  W.  502,  and  Cavln  t.  EIU, 
83  Tex.  74,  18  S.  W.  323,  the  majority  holds 
that  under  the  facts  stated  In  his  amended 
petition,  or.  If  not  so  stated,  at  least  shown 
to  have  been  known  to  Mm,  appellee  Wynne 
bad  only  a  right  of  action  for  a  specific  per- 
formance, or  for  damages  for  failure  or  re- 
fusal to  convey,  and  did  not  have  a  right  to 
recover  the  timber.  I  have  no  criticism  to 
make  of  the  opinions  referred  to  In  so  far 
as  they  announce  the  proposition  that  If  ap- 
pellee knew  of  the  existence  of  facts  upon 
which  he  would  have  no  right  of  action  to 
recover  the  land,  and  was  simply  mistaken  In 
the  law  applicable  to  such  facts,  the  venue 
of  this  case  In  Walker  county  could  not  be 
sustained  upon  the  mere  ground  that  such 
mistake  was  an  honest  one  made  in  good 
faith.  As  said  by  the  court  In  Oroos  v. 
Brewster,  supra:  "While  plalntUf  might  not 
be  held  to  anticipate  how  an  issue  of  fact  may 
be  resolved  by  a  court  or  Jury,  he  la  held  to 
a  knowledge  of  the  law  applicable  to  the 
facts  of  his  case."  So  the  majority  holds 
that  as  Wynne  was  not  mistaken  as  to  the 
facts,  but  only  as  to  the  law,  he  cannot  be 
held  to  have  acted  In  good  faitii  in  suing  for 
the  land,  which  he  could  do  in  Walker  coun- 
ty, and  the  joinder  of  that  cause  of  action 
would  not  support  the  venue  as  to  the  other 
two  alternative  causes  of  action,  as  to  both 
of  which  Burkltt  had  a  right  to  be  sued  In 
the  county  of  his  residence.  If,  upon  the 
facts  known  to  him,  and  upon  his  claim  un- 
der the  contract  of  sale,  deposit  of  the  pur- 
chase price  in  the  bank  to  the  credit  of 
Burkltt,  a  mode  of  payment  not  objected  to, 
but  ratified  and  accepted  by  Burkltt,  Wynne 
would  have  been  entitled  to  recover  the 
timber  unless  defeated  by  other  facts,  to 
wit,  the  sale  to  Dean,  Johnson,  and  Baty, 
not  known  to  him,  Wynne  would  have  been 
entitled  to  recover  the  land,  I  understand 
the  majority  would  hold  that  the  entire 
suit  was  properly  brought  in  Walker  coun- 
ty, where  the  timber  lay,  and  the  owner 
would  not  be  defeated  if  the  developmrat 
of  tbe  facts  with  regard  to  the  sale  to  Dean, 
Johnson,  and  Baty  defeated  his  recovery  of 
the  timber.  The  effect  of  the  holding  of  the 
majority  Is  that  If  Burkltt  had  made  no 
sale,  and  the  other  parties  be  eliminated 
from  the  case  Wynne  could  not  have  recover^ 
ed  in  an  action  agabist  Burkltt  for  the  tim- 
ber, but  hla  only  remedy  would  be  a  suit  for 
•speciflc  pertormanoe  or  damages.  This  brings 
as  to  the  eesenttal  point  of  difference  be- 
itween  the  writer  and  the  majority  of  tbe 
■court 

Burkltt  did  authorize  Markham  In  writing 
-to  sell  the  timber.  This  is  the  language  of 
his  authorization.  Under  this  written  au- 
thority Markham  dU  seU  the  timber  to 


Wynne,  and  executed  to  him  tbe  Instrumoit 
copied  In  the  opinion  of  the  court,  which  I 
wUl  agree  was  a  contract  of  sale,  to  be  com- 
pleted by  the  execution  of  a  deed  by  Borkltt. 
It  is  true  that  the  letters  of  Burkltt  author- 
ized a  sale  for  one-half  cash  and  the  balance 
on  time,  but  this  departure  from  the  terms  of 
his  authority  by  Markham  was  not  objected 
to  by  Burkltt,  but  was  acc^ted  and  ratified 
by  him,  and  it  Is  shown  that  such  terms  were 
intended  as  a  concession  to  the  purchaser, 
and  that  Burkltt  really  preferred  all  cash. 
Thus  the  sale  was  substantially  In  compU' 
ance  with  the  authorl^.  This  contract  of 
sale,  by  his  agent  duly  authorized,  was  Bur- 
kitt's  c<mtract  of  sale,  as  binding  on  bim  as 
though  made  and  executed  by  blm  in  person. 
The  most  that  can  be  made  out  of  It  by 
Burkitt  Is  that  it  was  an  executory  contract 
to  convey  the  timber  (land)  which  upon  tbe 
payment  of  the  purchase  price  created  an 
equitable  title  only,  leaving  the  legal  title 
in  Burkltt  until  he  could  execute  a  convey- 
ance. It  is  true  that  the  purchase  money 
was  not  paid  nor  tendered  to  Burkltt  In 
strict  form.  It  was,  however,  tendered  to 
Markham  and  deposited  In  a  bank  subject  to 
bis  order,  and  he  appears  to  have  fully  ac- 
cepted It  as  payment  afterwards,  and  to  be 
satisfied  therewith  if  Dean,  Johnson,  and 
Baty  did  not  complete  their  purchase.  This, 
I  think,  made  of  the  whole  transactlrai  an 
executory  contract  to  convey  tbe  land*  with 
the  purchwe  price  paid,  for,  wlien  the  rights 
of  a  party  depend  upon  payment,  a  teud«' 
made  and  refused  is  the  equivalent  of  pay- 
ment Under  all  the  authorities  In  this  states 
such  a  contract  vested  In  the  pmrdiaser  an 
equitable  title  to  land,  ^ich  authorized  a  re-, 
covery  of  it  in  an  action  of  trespass  to  try 
title.  Miller  v.  Alexander.  8  Tex.  4;  Wright 
V.  Thompson,  14  Tex.  561;  Secrest  v.  Jones, 
21  Tex.  132;  Scarborough  v.  Arrant  25  Tex. 
131;  Downes  v.  Porter,  54  Tex.  61;  Neyland 
V.  Ward,  22  Tex.  Civ.  App.  869,  54  &  W. 
604;  Thompson  v.  Locke,  66  Tex.  383,  1 
S.  W.  112. 

It  was  said  by  the  Supreme  Court  In 
Thompson  v.  Locke,  supra:  "The  action  of 
trespass  to  try  title  serves  the  purpose  of  an 
action  of  ejectment  in  this  state,  but  In  it 
the  question  of  title  as  well  as  the  ri^t  to 
the  poBsessioD  is  determined,  and  as  fully 
settled  as  could  It  be  by  a  suit  to  quiet  title; 
hence  seldom.  If  ever,  could  a  suit  to  quiet 
title,  technically  considered,  be  here  neces- 
sary. The  suits  contemplated  must  be  suits 
of  Invader  purpose,  embracing  suits  found- 
ed even  on  equitable  titles  instituted  to  re- 
move cloud  from  such  title,  and  suits  neces- 
sary, as  occasion  may  require  it  to  enable 
the  bolder  of  the  feeblest  equity  to  rwnoTe 
from  bis  way  to  legal  title  any  onJavrful 
hindrance  having  the  appearance  of  better 
right"  If  Burkltt  had  not  sold  the  timber 
to  Dean,  Johnson,  and  Baty,  but  rtftused  to 
carry  out  the  contract  bis  agent  bad  made,  or 
if,  at  or  prior  to  tbe  time  of  tbe  sale  1^  him 
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or  his  agent  to  Dean,  Johnson  and  Baty,  they 
had  bad  full  knowledge  of  the  rights  of 
Wynne  under  the  contract  -with,  Markham, 
I  think  Wynne  could  have  recovered  the 
timber  In  this  suit,  unless  such  right  was 
defeated  by  the  facta,  not  known  to  him,  of 
the  negotiations  previous  to  his  purchase  be- 
tween Howell,  as  the  agent  of  Bnrkitt  and 
Dean,  Johnson  and  Baty,  which  afterwards 
eventuated  In  the  sale  to  them.  The  letters 
of  Burkltt,  which  were  Uarkham's  authority 
to  sell,  conveyed  to  Wynne  notice  that  Bur- 
kltt reserved  the  right  to  sell  to  the  first  per- 
son who  was  ready  to  close  the  deal  for  the 
purchase  of  the  timber,  but  he  did  not  know 
when  he  brought  this  suit  that  Dean,  John- 
son, and  Baty  had  closed  their  deal  with 
Burkltfs  agent  before  he  bought,  and  were 
therefore  entitled  to  the  timber,  or  of  the 
previous  contract  of  sale  with  these  partlea 
This  was  defensive  matter,  which,  when  in- 
terposed by  defendants,  could  not  defeat  the 
venue,  whatever  eltect  It  might  have  in  de- 
feating Wynne's  right  to  recover  anything. 

I  conclude  that  the  trial  court  did  not  err 
in  overruling  the  plea  of  privilege  of  defend- 
ants and  proceeding  to  try  the  case.  If  I 
am  correct  in  this  conclusion,  this  court 
should  have  disposed  of  the  appeal  upon  the 
merits,  Instead  of  remanding  to  the  district 
court  of  Anderson  county  for  trial. 

As  the  opinion  of  the  majority  deals  only 
with  the  question  of  venue,  this  dissenting 
opinion  might  properly  stop  here,  but  It  may 
assist  in  a  speedier  disposition  of  the  whole 
matter,  in  case  the  Supreme  Court,  upon  a 
certificate  of  dissent  or  application  for  writ 
of  error,  should  agree  with  this  opinion  on  the 
issue  decided,  if  It  should  be  added  that  we 
all  agree  that  upon  the  undisputed  evidence 
appellee  It  not  entitled  to  recover  either  tim- 
ber or  damages.  The  facts  set  out  In  the 
opinion  of  the  court  are  established  by  the 
undisputed  evidence,  whicji  shows  that  be- 
fore the  contract  of  sale  by  Markham  to  Hill 
for  Wynne,  Burkltt  had  become  bound  to  sell 
the  timber  to  Dean,  Johnson,  and  Baty, 
wlilch  contract  was  afterwards  fully  consum- 
mated, and  that  In  the  power  of  attorney  or 
authority  to  sell  given  by  Burkltt  to  Mark- 
ham he  had  clearly  reserved  this  right. 
Hill,  having  knowledge  of  ttiis,  took  the  con- 
tract subject  tliereta 


Md)ONAU>  et  aL  T.  DENTON  M  ftl. 

<Oonrt  -of  OlTil  Appeals  of  Texas.    Nov.  23, 
1910l   On  Motion  for  Rehearing, 
Dec.  21,  1910.) 

1.  AFPBAI.   AWO   IteBOR   (8   41*)— JODOWNT 

Appuubu— Civil  Action. 

A  suit  by  perBons  who  had  been  arrested 
for  ciime,  and  who  had  been  discharged  on  ha- 
beas corpus,  for  an  injunction  perpetually  en- 
olDlng  toe  proBecntlne  officers  from  prosecut- 
□g  them,  is  a  civil  smt,  and  an  appeal  by  the 
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prosecuting  officers  lies  from  the  Judgment  _ 
nan  ting  relief,  though  the  court  failed  to  render 
Judgment  (or  costs  against  the  officers. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  IS  14S~1S0;  Dec.  IMg.  i  il.«] 
2.  Constitutional  Law  (5  63*)— Stattjtbs  (I 

171*)~Leqi8lative  Poweb— Suspbnsion  or 

Laws. 

Under  Const  1876,  art  1,  8  28^  declaring 
that  no  iM)wer  of  suspending  laws  shall  be  ex- 
ercised except  by  the  Legislature,  tbe  Legisla- 
ture has  alone  the  power  of  suspendiog  the 
operation  of  general  utwe,  and  the  I^slatnre, 
Iq  exercising  the  power,  most  make  the  suspen- 
sion general,  and  cannot  suspend  general  laws 
for  iDdividual  cases  or  for  particular  locali- 
ties, nor  delegate  authority  to  a  city  to  suspend 
certain  laws  of  the  state  as  ta  certain  individu- 
als in  certain  localltiea. 

[EM.  Note.— For  other  cases,  see  ConBtittit'"n«I 
Ijiw,  Dec.  Dig.  8  63     Statutes,  De&Dig.  S  ITl.*] 

8.  iNJunfmoN  it  lOS*)— Rbstbainiho  Bn- 

n»oia»Ki  or  Obihikax.  Iiaws. 

It  is  the  duty  of  county  and  prednct  of- 
ficers to  arrest  and  try  offenders  vlolatlug  tbe 
laws  of  the  state,  wherever  such  violation  oc- 
curs within  their  county  or  precinct,  and  the 
motives  tor  tina  enforcement  of  the  law  cannot 
be  looked  to  Id  determining  tlw  vallffity  of  the 
enforcement. 

[Ed.  Note.—For  other  cases,  see  Injnncti«i, 
Cent  Dig.  8|  178,  179;  Dec  Dig.  8  W6.*l 

4.  Municipal.  Cobpobahonb  (|  602*)-^Lbgib- 

XATIVE  PoWEB. 

Hoaston  aty  Charter  of  1903  (Sp.  Acts 
1903,  c  20)  8  12,  authorizing  the  city  to  prohib- 
it and  punish  Iteepers  and  inmates  of  bawdy- 
houses,  and  to  segregate  and  regulate  the  same, 
does  not  authorize  the  city  to  establish  a  res- 
ervation for  lewd  women,  and  suspend  tbe  laws 
punishing  prostitutiou,  and  the  keeping  of  hous- 
es of  prostitution  therein,  and  the  council  may 
not  license  the  crime. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporatims,  Oent  Dig.  H  1811-1S14;  Dec. 

5.  Injunction  n  105*)  —  RESiBAiNiNa  En- 
roBCEUBNT  or  Cbihinal  Statutes. 

Equity  deals  only  with  civil  and  property 
rights,  and  an  injunction  will  not  be  granted 
to  restrain  the  prosecution  of  criminal  acts. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  88  178.  179;  Pee.  Dig.  8  106.*] 

On  Motion  for  Rehearing. 

6.  Municipal  Cobpobations  (S  592*)— Legis- 
lative POWXB  —  OONSTITtmONAL  PBOTI- 

bions. 

Under  Const  1876,  art  1,  8  28.  providing 
that  no  power  of  suspending  laws  shall  be  ex- 
ercised except  by  the  Legislature.  Houston  City 
Charter  of  ISCSt  {Sp.  Acts  1903,  c.  20)  8  1^. 
cannot  autfaorixe  the  city  to  set  apart  &  portion 
of  tbe  city  where  lewd  women  may  ply  tlieir  vo- 
cation with  immunity. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporatlons,  Cent  Dig.  18  1311-1314:  Dec. 
Dig.  8  592.*] 

7.  Municipal  Cobfobaxionb  (|  tS92*)~OBDi- 

NANCBB— VALIDITT. 

A  municipal  ordinance  making  it  unlaw- 
ful for  any  person  to  rent  any  house  to  any 
lewd  woman  outside  of  prescribed  limits  im- 
pliedly makes  it  lawful  to  rent  houses  to  such 
persons  within  the  prescribed  limits,  and  is  In- 
valid as  suspending  the  laws  Vt  the  state  pun- 
ishing prostitution  and  the  keeping  of  houses  of 
prostTtation. 

[Ed.  Note.—For  other  cases,  see  Municipal 
Corporations,  Oent  IMg.  88  1311-1314;  Dec. 
Dig.  8  592.*] 
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a  Appeax,  awd  I^ob  (I  834*)  —  Pbesukp- 

TIONS  —  REain.A]UTT     or    PBOCUDUVGa  IN 

Tbial  Coubt. 

The  court  on  appeal  will  presome  that  the 
trial  court  would  not  render  judgment  against 
ell  of  the  defendants  in  the  action  it  all  had 
not  tMen  cited  or  had  not  appeared  and  sn- 
twered. 

[Ed.  Note.— For  other  caaeo,  we  Appeal  and 
Error.  Cent.  Dig.  H  S777-3781;  Dec  Dig.  1 
9S4.*] 

0.  Appeal  and  Ebbob  (1  827*)— Pabtibs  En- 
titled TO  Appeal. 

Where  there  was  no  adverse  interest  be- 
tween the  defendants  In  the  trial  court,  any  one 
of  them  could  appeal  from  an  advene  judg- 
ment  without  making  the  other  defendants  par- 
ties. 

[Ed.  Note.— For  other  eases,  see  ^ipeal  and 
Error.  Cent.  Dig.  H  I814-lfi85;  Dee.  Dig.  i 
827.*J 

Ap[)eal  from  District  Court,  Harris  Cotm- 
ty;  Norman  O.  Klttrell,  Judge. 

Action  by  Thelma  Denton  and  others 
against  M.  McDonald  and  others.  From  a 
jndgmeut  for  plaintiffs,  defendants  appeaL 
ReTersed,  aud  cause  dismissed. 

Brockman,  Kahn  ft  Williams,  for  appel- 
lants. Jotm  Lovejoy.  W.  H.  Wilson,  and  C 
B.  ft  A.  E.  Heldingafelder,  for  appellees. 

FliT.  J.  Tbia  la  an  appeal  from  a  judg- 
ment  of  the  district  court  perpetaatlng  a 
writ  of  Injunction  enjoining  M.  McDonald, 
justice  of  the  peace,  Frank  8.  Smith,  con- 
stable, and  A.  R.  Anderson,  sheriff  of  Harris 
county,  and  Tom  Wilson,  Bufe  Daniels,  and 
C  E.  Horton,  from  issuing,  serrln^  and  ex- 
ecuting any  writ  or  process  against  appellees 
bereln,  being  26  women,  on  charges  of  va- 
grancy arising  from  being  proatltntes  or  con- 
ducting bouses  of  prostltati<m  within  the 
limits  of  a  certain  portion  of  the  city  of 
Houston  known  as  tbe  ''Beserratlon"  "now 
or  hereafter." 

It  appear^  from  the  pleadings  and  evi- 
dence that  the  women  had  been  arrested  by 
the  county  officers  on  charges  of  vagrancy 
growing  out  of  their  being  prostitutes,  or  en- 
gaged in  keeping  houses  for  the  purposes  of 
prostitution.  They  lived  in  a  portion  of  the 
city  of  Houston  set  apart  and  designated  by 
the  dty  authorities  for  the  plying  of  their 
Tldous  vocations.  They  applied  for  and  ob- 
tained a  writ  of  habeas  corpus  from  the 
judge  of  the  Sixty-First  judicial  district,  and 
tbey  were  released  by  him.  The  appellees 
thereaftw  failing  to  make  their  appearance 
in  the  justice's  court,  their  bonds  were  for- 
feited and  tbe  writ  of  injunction  was  ap- 
plied for  In  the  same  court  by  the  women 
and  two  men  associated  with  them,  and  was 
granted  temporarily  and  on  final  hearing 
perpetuated.  There  Is  no  attempt  to  disguise 
the  fact  that  appellees  are  prostltntes  or  en- 
gaged In  conducting  houses  of  prostitution; 
tbe  claim  being  tbat  they  have  the  right  and 
authority  to  engage  in  such  practice  under 
the  authority  of  the  charter  of  Houston  and 


an  ordinance  of  Its  government  In  designat- 
ing and  setting  apart  a  certain  portion  nt 
the  dty  where  the  same  shall  be  legal  and 
proper.  This  suit  was  me  seeking  for  an 
Injunction,  and  dearly  one  separate  and 
apart  from  the  application  for  a  writ  of 
habeas  corpus,  and  no  action  of  the  court.  If 
such  action  was  taken  In  giving  this  case 
the  same  number  as  the  application  for  ha- 
beas corpus  and  attaching  the  judgmmt  In 
that  case,  rendered  on  June  26,  1909,  to  the 
one  rendered  herdn.  for  whatever  reason  It 
may  have  been  done,  can  make  this  a  habeas 
corpus  case,  and  deprive  appellants  of  the 
right  to  appeal  from  tbe  judgment  on  the 
injunction.  It  might  be,  although  we  do 
not  think  BO,  that  tbe  court  could  enjoin  the 
officers  tn  order  to  prevent  them  from  in- 
terfering with  Its  judgment  on  hab^u  eorw 
pus.  Although  the  more  summary  manner 
would  have  been  contempt  proceedings,  still 
the  object  of  the  suit  was  not  alone  to  pre> 
vent  prosecution  under  the  dbaxgoa  already 
made,  but  to  permanently  prevent  the  coun- 
ty and  prednct  officers  from  enforcing  cer- 
tain criminal  laws  enacted  by,  the  Legisla- 
ture In  certain  portions  of  the  dty  of  Hous- 
ton. Appellants  were  not  parties  to  tbe  ha- 
beas corpus  proceedings  and  had  nothing  to 
do  therewith,  and  have  only  appealed  from 
the  judgment  in  the  injunction  proceedings, 
and  their  appeal  Is  a  clvU  case  of  wbi(^  this 
court  has  jurisdiction  under  the  laws  and 
ConBtltutl<n  of  Texas.  The  failure  t»  ren- 
der judgment  for  the  costs  against  .appel- 
lants would  not  have  tbe  effect,  as  seems  to 
be  the  contention  of  appellees,  to  change  a 
case  from  one  of  a  dvll  to  one  of  a  criminal 
character,  and  thereby  defeat  the  Jurtodlc- 
titm  of  this  court  The  district  judge  may 
liave  been  of  opinion  that  he  could  not  ass^ 
tbe  costs  against  any  one  because  it  was  a 
criminal  case,  but  neither  could  tbat  affect 
tbe  jurisdiction  of  this  court.  Tbe  derk 
seemed  to  have  no  donbt  about  tbe  costs,  for 
he  has  appended  to  the  record  a  bill  of  costs 
for  all  of  his  services  In  connection  witb  the 
case. 

In  tbe  state  Constitutions  of  1845.  1861, 
1866,  and  1869  (article  1,  |  20),  it  is  provid- 
ed: "Ko  power  of  suspending  laws  lu  this 
state  shall  be  exerdsed.  except  by  the  Legis- 
lature, or  its  authority."  Quite  significant- 
ly in  the  constitution  of  1876,  tlie  words,  "or 
Its  authority,"  are  omitted.  Artlde  1,  I  28. 
Const  1876.  If  the  change  had  any  signifi- 
cance. It  evinced  a  desire  upon  the  part  of 
the  makers  of  our  present  Constitution  to 
restrict  the  power  to  suspend  laws  to  direct 
action  upon  the  part  of  the  L^istature.  It 
is  the  general  role  that  the  Legislature,  al- 
though given  tbe  power  of  suspending  the 
operation  of  tbe  general  Uws  of  the  state; 
must  make  the  suspension  general,  and  can- 
not suspend  them  for  Indivldnal  cases  or 
for  particular  localities  (Cooley,  Const  Llni. 
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p.  668),  tor  it  la  a  nuudm  of  conatltQtUniftl 
law  that  I^ctslatlve  bodies  "axe  to  govern 
"by  promolgated,  established  laws,  not  to  be 
varied  In  particular  casee,  bat  to  have  one 
rule  for  tUSi  and  poor,  for  the  favorite  at 
conrt  and  the  oonnUryman  at  plough." 
Judge  Cooley  says  this  is  the  test  for  the 
authority  and  binding  force  of  legislative 
enactments.  Under  that  test,  the  Legisla- 
ture would  not  have  the  authority  to  do  di- 
rectly what  appellees  contend  It  has  attempt- 
ed to  do  delegating  authority  to  the  dty 
of  Houston  to  suspend  certain  laws  of  Texas 
as  to  certain  individuals  In  certain  locali- 
ties. 

In  the  diarter  granted  by  the  Legislature 
to  the  dty  of  Houston  It  is  provided:  "To 
prohibit  and  punish  keepers  and  inmates  of 
bawdyhotues  and  variety  shows,  and  to  s^- 
r^te  and  regulate  the  same,  and  to  deter^ 
mine  such  Inmates  and  keepers  to  be  va- 
grants and  provide  the  pnnishmrat  of  such 
persons."  Sp.  Acts  1903,  c.  20,  S  12.  ThU 
is  the  authorllT  upon  which  the  dty  of 
Housttm  has  established  its  "Beservation" 
for  lewd  women  and  the  teepers  of  booses  of 
prostitution,  and  has  suspended  and  set 
aside  the  laws  of  the  state  as  to  one  dass  of 
vagrants,  and  annulled  the  statutes  punish- 
ing the  keeping  of  houses  of  prostitntion. 
The  Legislature  of  Texas  Itself  could  not 
have  suspended  sudx  laws  in  a  part  or  the 
whole  of  the  dty  of  Houston,  and,  of  course, 
it  cannot  empower  the  munidpal  government 
to  do  so.  It  may  be  doubted  that  the  Legis- 
lature intended  to  delegate  any  such  author- 
ity. It  was  the  duty  of  the  county  and  pre- 
cinct oflBcers  to  arrest  and  try  offenders  vio- 
lating the  laws  of  the  state,  wherever  such 
violations  might  occur  within  their  county  or 
prednct,  and  what  their  reasons  may  have 
t>eea  In  this  instance  for  endeavoring  to  en- 
force the  law  cannot  have  the  effect  of  nulli- 
fying their  ^orts.  The  motives  for  enforce- 
ment of  a  law  cannot  be  looked  to  In  deter- 
mining the  validity  of  the  enforcement  Un- 
der the  laws  of  Texas  prostitution  and  the 
keeidng  of  houses  of  prostitution  are  crimes, 
and  it  Is  almost  inconceivable  that  a  Texas 
LegitAatnte  would  confer  upon  a  municipal 
government  the  right;  not  only  to  regulate, 
but  to  IlcenWr  crime  apA  give  It  In  t^rtain 
locations  approbation  and  approval.  As  said 
by  Jtutlce  Nelll  for  this  court  In  the  case 
of  the  Cl^  of  San  Antonio  v.  Schneider,  87 
S.  W.  787:  "We  cannot  believe  that  the  Leg- 
islature of  this  state  ever  intended  to  au- 
thorise the  dty  coundl  to  license  and  tax 
what  Its  statutes  denounce  as  a  crime  against 
society ;  for  to  license,  tax,  or  even  regulate 
crime  Is  something  unknown  to  dvilizatlon." 
Crime  Is  defined  and  punished,  and  It  would 
be  monstrous  to  allow  the  license  or  regula- 
tion of  a  thing  grossly  prohibited  by  law. 
Begnlation  Implies  a  right  to  perform  or  do 
certain  acts,  and  cannot  be  applied  to  mat- 
ters inhibited  ^  law  and  good  morala  The 
toleration  and  r^nilation  of  crime  is  giving 


it  at  least  qualified  approval,  and  la  more 
disastrous  In  its  effect  upon  the  minds  of 
the  young  than  if  no  effort  was  made  to  de- 
nounce, control,  or  prohibit  it  Better  far 
that  the  crimes  under  discussion  were  not 
denounced  by  the  law  than  that  thegr  should 
be  dsDounced  and  then  licensed,  and  It  is  an 
anomalous;  an  inrangruoos  proceeding,  that 
80  far  as  we  know,  has  never  been  sanc- 
tioned. We  learn  that  in  andent  times  dtles 
of  refuge  were  erected  to  which  those  who 
had  committed  certain  crimes  could  See  and 
obtain  immunity  and  protection,  but  it  re- 
mained for  this  age  to  erect  places  where 
vicious  persons  shall  have  the  right  to  con- 
ttnually  commit  certain  crimes  and  continu- 
ally obtain  Immunity  from  punishment 

In  the  case  of  Ex  parte  Garza,  28  Tex. 
App.  381,  13  S.  W.  779,  19  Am.  St  Rep.  845. 
it  appeared  that  the  d^  of  San  Antonio  was 
given  by  Its  charter  the  power  to  "restrain 
and  punish  vagrants,  mendicants,  street  beg- 
gars, and  prostitutes,"  and  "to  prevent  and 
punish  the  keeping  of  houses  of  prostitution 
within  the  dty  or  within  sudi  limits  therein 
as  may  be  defined  by  ordinance^  and  to  adopt 
summary  measures  for  the  removal  or  sup- 
pression, or  relation  and  Inspectton  of  all 
such  establishments."  That  language  Is  as 
full  and  more  explldt  and  comprehensive 
than  the  language  In  the  charter  of  Houston^ 
and  yet  the  Court  of  Appeals  held  that  It 
was  not  the  intention  of  the  Legislature  to 
repeal  penal  laws  of  the  state  aimed  at  pros- 
titution, and  that  the  provisions  did  not 
confer,  and  were  not  Intended  by  the  L^Is- 
lature  to  confer,  upon  the  munidpal  authori- 
ties the  power  to  license  persons  to  violate 
laws  of  the  state.  The  ordinance  licensing 
the  crime  was  held  to  be  without  authority 
of  law,  repugnant  to  a  valid  general  law,  and 
therefore  null  and  void. 

The  question  herein  involved.  Is  directly 
passed  upon  by  the  Court  of  Civil  Appeals  of 
the  Third  District,  and,  after  quoting  section 
28,  art  1,  Const  1876,  it  was  said:  "This 
section  restricts  the  power  to  suspend  laws  to 
the  Legislature,  and  expressly  prohibits  the 
exercise  of  such  power  by  any  other  body. 
In  view  of  this  provision  of  the  Constitution, 
it  must  be  held  (whatever  may  have  been  the 
power  of  the  Legislature  under  former  con- 
stitutions) that  that  body  cannot  now  dele- 
gate to  a  munldpallty,  or  to  any  one  else,  au- 
thori^  to  suspend  the  statute  law  of  the 
state."  Burton  v.  Dupree,  18  Tex.  Civ.  App. 
276,  46  S.  W.  272,  It  was  a  similar  case 
to  this,  and  It  was  held  that  the  dty  of 
Waco  could  not  set  apart  a  certain  portion  of 
its  territory  and  exempt  from  punishment 
offenders  as^nst  artldes  359-^1  of  the  Pe- 
nal Code  of  1885  ftf  Texas.  So  in  the  case  of 
Coombs  T.  State,  S8  Tex.  Cr.  B.  648,  44  S. 
W.  854,  dedded  by  the  Court  of  Criminal 
Appeals,  the  matter  Is  discussed,  and  it  ms 
held  that  the  powvr  to  susp^d  the  laws  of 
this  state  could  not  be  del^ated  by  the  L^- 
islatnre  to  a  munidpal  corporation. 
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Not  011I7  do  we  conclude  that  tbe  officers 
of  HarrlB  county  should  not  have  been  in- 
terfered with  in  tbelr  duty  of  suppressing  an 
act  defined  as  a  crime  because  It  was  their 
duty  to  take  such  action,  but,  even  though 
the  city  of  Houston  bad  the  right  under  tbe 
Constitution  to  license  crime,  which  Is  a 
monstrons  proposition,  and  had  done  so,  tbe 
trial  court  had  no  authority  to  Issue  a  writ 
of  Injunction  to  prevent  the  officers  from 
erer  arresting  the  licensees ;  for  It  is  a  gen- 
erally accepted  rule  that  courts  of  equity 
deal  only  with  dril  and  proiwrty  rights,  and 
that  an  injunction  will  not  be  granted  to 
restrain  the  prosecution  of  criminal  proceed- 
ings, or  tbe  commission  of  a  criminal  act 
State  T.  Patterson,  14  Tex.  CIt.  App.  465,  87 
S.  W.  478.  The  rale  applies,  eren  though 
the  statute  or  ordinance  nnder  wblcb  the 
prosecution  is  threatened  Is  null  and  void. 
Joyce,  Ing.  SS  59,  60;  Chisbolm  t.  Adams,  71 
Tex.  678,  10  S.  W.  336.  The  rule  aa  stated 
is  well  fortifled  by  numerous  anthorltleB,  a 
few  of  which  will  be  reviewed. 

In  tbe  case  of  Brown  v.  Birmingham,  140 
Ala.  500,  87  South.  173,  the  appellant  sought 
to  enjoin  the  mayor  and  aldermeu  of  the  city 
of  Blrmli^ham  from  enforcing  or  attempting 
to  enforce  by  quasi  criminal  prosecutions  a 
certain  ordinance  of  the  munldpaUty  which 
was  alleged  to  be  void.  The  Supreme  Court 
of  Alabama  held:  "We  discover  nothing  in 
tbe  case  made  by  the  bill  to  take  it  out  of 
the  well-settled  general  doctrine  that  tbe  Jur- 
isdiction of  courts  of  equity  Is  purely  and 
exclusively  dvil;  that,  of  coiueqaence,  they 
are  without  power  to  enjoin  the  commission 
of  threatened  orlme  on  the  one  hand,  and  to 
enjoin  threatened  prosecutions  for  the  com- 
mission of  alleged  crimes  on  the  other ;  that 
violations  of  state  laws  and  violations  of  pe- 
nal municipal  ordinances,  and  prosecutions  for 
both,  stand  upon  tbe  same  footing  in  this 
connection ;  and  that  it  Is  wholly  Immaterial 
that  the  statute  or  ordinance  for  an  alleged 
violation  of  which  prosecntlon  is  threatened 
la  absolntdy  void.  •  *  *  Tbe  adminlBtra- 
tlon  of  state  and  municipal  governments  In 
tbe  prosecution  of  alleged  violators  of  their 
penal  laws  or  of  violators  of  tbelr  Buppose<l 
criminal  laws  must  be  left  to  take  their  own 
course  In  the  courts  ordained  to  administer 
those  laws,  unhindered  by  courts  of  equity, 
whose  activities  are^  In  general,  atrlctly.  con- 
fined to  matters  of  a  purely  dvil  nature; 
and  this  though  such  administration  may 
wrongfully  entail  damages  upon  the  dtizen, 
which  are  grievous  indeed,  and  beyond  all 
remedy,  either  because  In  tbelr  nature  ir- 
reparable, or  because  he  Is  balked  of  tbelr 
recovery  by  tbe  insolvency  of  those  respon- 
sible for  the  prosecutions." 

The  case  of  Levy  v.  Kansas  City,  74  Kan. 
861,  86  Fac  149,  Is  quite  similar  to  tbe  one  at 
bar.  In  that  case  an  ordinance  had  been 
passed  to  permit  gambling  in  certain  portionf 
of  the  dty,  and  Levy  bad  paid  a  license  of 
tS,000  to  Ton  a  gambling  house  in  the  "Beser* 


ration,"  and  he  was  arrested  and  fined,  and 
he  procured  a  writ  of  injunction  to  prevent 
the  ofllcers  from  arresting  him  again,  and  the 
Injunction  seous  to  have  been  placed  on 
Levy,  instead,  and  to  prevent  the  opening  of 
his  gambling  house.  The  Supreme  Court  of 
Kansas  said:  "This  is  probably  tbe  first  in- 
stance In  tbe  history  of  the  state  that  a  pro- 
fessional criminal,  confessing  to  a  daily  vio- 
lation of  the  law,  has  bad  tbe  ^rontery  to 
apply  to  a  court  of  equity  for  protection  from 
arrest  and  public  prosecution  while  he  pur- 
sues bis  criminal  vocation.  It  would  indeed 
be  a  sad  commentary  on  our  Jarisprudence 
If  a  Justification  could  be  found  for  holding 
that  a  license  to  commit  crime,  Issaed  by  a 
dty  administration,  could  be  made  tbe  basis 
of  equitable  Interference  for  the  protection 
of  the  holder  from  public  prosecntlon  while 
be  continues  to  violate  the  law." 

In  tbe  case  of  Sx  parte  Sawyer,  124  n.  S. 
200,  8  Sup.  Ct  482,  31  L.  Ed.  402,  a  number 
of  cases  are  reviewed,  and  the  Supreme 
Court  held:  "The  office  and  Jurisdiction  of 
a  court  of  equity,  unless  enlarged  by  express 
statute;  are  limited  to  rights  of  property.  It 
has  no  Jurisdiction  over  the  prosecution,  the 
punishment  or  the  pardon  of  crimes  or  mis- 
demeanors, or  over  the  appointment  and  re- 
moval of  public  officers.  To  assume  such  a 
Jurisdiction,  or  to  sustain  a  bill  in  equity  to 
restrain  or  relieve  against  proceedings  for  the 
punishment  of  oflFenses,  or  for  tbe  removal  of 
public  officers,  is  to  invade  the  domain  of 
courts  of  common  law  or  the  executive  and 
administrative  department  of  tbe  govern- 
ment" See,  also,  Uttleton  v.  Burgess,  14 
Wyo.  178,  82  Pac.  864,  2  L.  E.  A.  (N.  S.)  631, 
where  tbe  authorities  are  fnlly  collated  In  tbe 
notes  and  several  discussed  in  the  (pinion, 
and  the  well-digested  case  of  Kelly  v.  Con- 
ner, 122  Tenn.  839,  123  S.  W.  622;  25  U  R. 
A.  (N.  S.)  201. 

The  decisions  reviewed  herein  place  their 
action  on  the  broad  ground  that  courts  of 
equity  have  no  authority  or  power  to  inter- 
fere with  purely  criminal  proceedings,  but 
there  are  other  decisions  which  deny  relief 
upon  the  ground  that  adequate  remedies  exist 
at  law.  Tyler  v.  Story,  44  Tex.  Civ.  App. 
260,  97  S.  W.  8C6;  Kissinger  v.  Hay.  11,': 
S.  W.  1005;  Kelley  Drug  Co.  v.  Truett,  97 
Tex.  877,  79  S.  W.  4." 

In  the  case  of  State  v.  Patterson,  14  Tex. 
Civ.  App.  465,  87  S.  W.  478,  It  Is  said:  "It 
is  only  when  property  or  civil  rights  are  in- 
volved and  Irreparable  injury  to  sndi  rights 
Is  threatened  or  is  about  to  be  committed 
for  which  no  adequate  remedy  exists  at  law 
that  courts  of  equity  will  interfere  by  in- 
Jundion  for  the  purpose  of  protecting  wach 
rights."  That  language  was  used  in  a  case 
in  which  it  was  sought  to  restrain  persons 
from  conducting  and  maintaining  a  gambling 
bouse,  and.  If  an  injunction  cannot  he  Issued 
to  prevent  crime,  surely  the  beneficent  pow- 
ers of  a  court  operate^  unda  tbe  guidance 
of  eanlty  and  good  conscloice  cannot  be  In- 
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Toked  to  permit  a  certain  class  of  persons  to 
live  in  sbameless  disregard  and  open  viola- 
tion of  the  laws  of  tbe  state  of  Texas.  "A 
court  of  eQoltjr  Is  never  active  in  relief 
against  conscience  or  pobllc  convenience"  vras 
said  by  an  English  Jurist  In  Smith  v.  Clay, 
and  quoted  In  Johnson  v.  Railways,  227  Mo. 
423.  127  S.  W.  68,  and  that  axiom  applies 
with  vigor  In  this  case. 

No  question  of  property  rights  Is  Involved 
In  this  suit,  but  it  is  an  open  attempt  to 
gain  the  assistance  of  a  court  of  equity 
to  grant  criminals  the  power  and  authority 
to  ply  their  infamous  vocations  in  disregard 
and  contempt  of  the  laws  of  the  state.  "With- 
out doubt  courts  of  equity  have  no  Jurisdic- 
tion to  entertain  a  bill  to  construe  a  valid 
criminal  statute,  and  pending  the  proceeding, 
or  at  its  termination,  enjoin  prosecutions  for 
violations  of  it"  Kelly  v.  Conner,  herein 
cited.  As  said  by  the  Supreme  Court  of  Tex- 
as In  the  case  of  Grelner-Kell^  Drug  Co.  v. 
Truett,  97  Tex.  377,  79  S.  W.  4 :  "Now  the 
law  Itself  gives  the  definition  of  the  offenses 
which  It  Intends  sliall  be  punished,  and  pre- 
scribes tbe  courts  in  which  and  the  procedure 
through  whidi  it  Is  to'  1)e  applied,  and  the 
guilt  or  Innocence  of  persons  prosecuted  nn- 
der  It  1b  to  be  determined.  In  our  opinion 
it  would  be  little  short  of  usurpation  for  a 
court  of  equity  to  take  hold  of  the  officers 
and  substitute,  in  advance  for  the  definitions 
of  the  law,  Its  own,  and  enforce  by  the  writ 
of  injunction  conformity  to  the  rale  pre- 
scribed. Bspedally  Is  this  true  where  the 
final  construction  of  the  penal  laws  i»  In- 
trusted to  the  Court  of  Criminal  Appeals, 
and  not  to  the  courts  administering  civil 
remedies."  The  courts  and  other  agencies 
Intrusted  with  the  enforcement  of  the  crim- 
inal laws  of  the  state  have  the  right  to  pur- 
sue their  course  In  performance  of  their  du- 
ties unhampered  and  unrestrained  by  courts 
of  equity,  whose  assistance,  advice,  or  com- 
mands are  not  needed  to  guide  those  agen- 
cies In  tbe  discha^e  of  their  duties. 

The  Judgment  of  the  district  court,  enjoin- 
ing the  peace  officers  of  Harris  county  from 
enforcing  certain  laws  of  the  state  of  Texas 
In  certain  localities  In  the  city  of  Houston, 
and  from  tbe  performance  of  their  duties  In 
forfeiting  the  bonds  of  criminals,  is  reversed, 
and  the  caxm  dismissed  at  the  cott  ot  ap- 
pellees. 

On  HotloB  for  Rehearing. 

It  Is  claimed  that  in  quoting  the  provision 
of  the  charter  of  the  city  of  Houston  in  which 
the  authority  Is  granted  to  set  apart  a  por- 
tion of  the  city  where  lewd  women  can  with 
Immunity  ply  their  vocation  this  court  copied 
the  provision  of  1903,  instead  of  that  of  1905, 
which  is  now  in  effect  Tbe  language  of  the 
charter  of  1905  Is  perhaps  a  little  stronger 
and  wider  In  its  sweep,  but  is  Just  as  much 
opposed  to  the  Constitution  as  the  other,  and 
it  can  make  no  dlfferraioa  In  tbe  decision  of 
the  case. 


It  Is  seriously  argued  that  "there  Is  not  a 
line  in  tbe  ordinance  which  undertakes  to  ex- 
empt from  criminal  prosecution  of  any  such 
person  or  establishment  The  sole  and  only 
effect  of  the  ordinance  is  to  colonize  and  seg- 
regate such  persons  and  establishments  so  as 
to  effectually  exclude  them  from  other  por- 
tions of  the  city."  The  ordinance  makes  It 
unlawful  for  any  person  to  rent  any  house  to 
any  lewd  woman  outside  of  the  prescribed 
limits,  l^e  implication  from  that  Is  Irresist- 
ible that  Inside  those  limits  It  shall  be  lawful 
to  reut  bouses  to  the  persons  for  the  purposes 
named.  The  same  provisions  aj^ar  in  re- 
gard to  conducting  such  houses.  Clearly  they 
are  legalized  within  the  limits  denominated 
the  "Reservation,"  the  very  name  of  which 
Indicates  a  setting  apart  for  particular  pur- 
poses. The  "Reservation"  is  clearly  a  place 
of  refuge  for  lewd  women,  and  the  trial  court 
in  Its  Judgment  recognizes  It  as  such  In  tbe 
recitation :  "And  the  court  being  further  of 
tbe  opinion  that  the  Legislature  of  the  state 
of  Texas  had  authorized  the  existence  of 
houses  of  prostitution  within  the  limits  of 
the  Reservation,  and  had  therefore  exempted 
such  persons  from  prosecution  when  living 
within  the  Reservation,  and  that  the  plaintiffs 
were  therefore  guilty  of  no  otCense  against 
the  laws  of  Texas,  and  ought  not  to  be  re- 
peatedly arrested  because  of  matters  which 
did  not  constitute  a  crime."  The  trial  court 
evidently  thought  that  tbe  laws  of  the  state 
on  the  subject  of  prostitution  were  set  aside  in 
the  "Reservation,"  and  any  other  view  of  the 
matter  is  utterly  untenable.  It  took  the  Joint 
action  of  the  Ijegislature  and  city  to  bring 
about  the  desired  result  which  is  colonization 
of  criminals  with  a  grant  of  ImmnnitT  from 
punishment 

The  x>etltlon  was  directed  against  McDon- 
ald, Justice  of  the  peace,  Frank  S.  Smith,  con- 
stable, and  his  deputies,  A.  R.  Anderson,  sher- 
iff, and  his  deputies,  and  Tom  Wilson,  Rnfe 
Daniels,  and  C.  B.  Horton,  and  an  answer  is 
filed  In  the  name  of  the  defendants  and  sign- 
ed by  the  attorneys  for  the  defendants.  It 
Is  true  the  answer  is  sworn  to  by  only  two  of 
tbe  defendants,  but  that  does  not  alter  the 
fact  that  all  of  them  answered,  and,  when 
Judgment  was  rendered.  It  was  against  Mc- 
Donald, Justice  of  the  peace,  Frank  S.  Smith, 
constable,  and  his  deputies,  A.  R.  Anderson, 
sheriff  of  Harris  county,  and  bis  d^utles,  and 
Tom  Wilson.  Rnfe  Daniels,  end  C.  B.  Horton. 
Still,  In  the  face  of  this  record,  it  is  asserted 
In  the  motion  that  "none  of  these  five  persons 
were  cited  and  none  of  them  have  appeared 
or  answered  in  the  case."  This  court  will 
presume  that  the  trial  court  would  not  have 
rendered  Judgment  against  all  of  the  defend- 
ants if  all  had  not  been  dted,  or  had  not  ap- 
peared and  answered. 

There  was  no  adverse  Interest  between  the 
defendants  In  tbe  lower  court,  and  any  one 
of  them  had  the  power  and  authority  to  ap- 
peal without  making  the  others  parties.  It 
was  therefore  unnecessary  (or  the  ^rtles  ap- 
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pealing  In  this  case  to  make  their  codefoid- 
ants  parties  to  whom  the  appeal  bond  Is  pay- 
able. It  is  stated  in  the  motion  that  "when 
Qie  Legislature  by  the  act  defining  crime  de- 
Mares  that  the  act  denounced,  when  done  in 
a  certain  place  and  under  certain  conditions, 
shall  be  regulated  and  not  suppressed,  this 
not  only  impliedly,  but  expressly,  dedares 
that  the  act  shall  be  permitted  In  that  place." 
The  case  of  City  of  Austin  t.  Cemetery  As- 
sociation, 87  Tex.  830,  28  S.  W.  528,  47  Am. 
St  Bep.  114,  Is  cited  as  anthorl^  to  sustain 
that  pr<^>o8itlon.  In  that  case  there  was  no 
dlscassion  of  the  onestlon  as  to  tiie  power  of 
the  Leftlslature  to  delegate  authority  to  a  city 
to  set  aside  state  laws  as  to  a  certain  dass 
of  criminals,  but  the  whole  matter  In  that 
case  was  as  to  the  right  of  the  dty  of  Austin 
to  pass  ordinances  to  determine  the  Iocatl<si 
of  cemeterlM  within  Its  boundaries.  There  Is 
nothliv  In  that  decision  tliat  sustains  the 
proposition  of  appellees.  No  state  law  was 
luTolTed  in  that  case,  but  only  an  ordinance 
of  tb»  dty  prohibiting  the  burial  of  the  dead 
In  certain  places,  and  prescribing  a  penal^ 
for  its  violation.  It  was  a  matter  not  wrong 
In  Itself,  but  merely  became  it  was  prohibit- 
ed. The  crime  ot  prostitution  Is  an  offense 
against  public  decency  and  good  morals,  and 
would  be  wrong  wbethw  iwoblblted  by  stat- 
ute or  not  Theft  could  with  as  much  propri- 
ety be  Ucen'ted  law,  or  have  a  reservation 
set  apart  within  whose  bounds  its  votaries 
and  disciples  could  find  shelter,  protection, 
and  Immunity, 
The  motion  Is  overruled. 


WINTIMiD  et  sL  V.  BILLING  ct  al 

(Court  of  avil  AppeaU  of  Texas.  Dee.  8, 1910.) 

Husband  ahd  Wiib  282*)  —  Goiuuhitt 
Pbofbbtt— Evidence  as  to  Chabacteb  or 
Pbopestt. 

The  presumption  that  property  acquired 
anrioff  the  existence  of  thn  rAl&tioD  of  husband 
and  wife  was  community  property  is  rel)uttable, 
and  may  be  overcome  by  a  showing  tliat  the 
consideration  was  from  the  separate  means  of 
one  of  the  spouses. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  SS  913,  914;  Dec.  Dig.  S  262.*] 

Error  from  District  Court  Bowie  County ; 
P.  A.  Turner,  Judge. 

Action  by  Mrs.  Minerva  Winfleld  and  oth- 
ers against  Mrs.  Estella  Rilling  and  others. 
From  a  Judgment  in  favor  of  defendants, 
plaintiffs  bring  error.  Affirmed. 

Tbos.  N.  Graham  and  Saner  &  Saner,  for 
plaintiffs  In  error.  Hart  Mahaffey  ft  Thom- 
as, for  defendants  in  error. 

HODGES,  J.  This  suit  was  Institated  by 
the  plaintiffs  in  error  to  recover  an  undi- 
vided one-half  interest  In  a  block  of  land  sit- 
uated within  the  limits  of  the  city  of  Tex- 
arkana,  Tex.    They  claim  the  property  by 


inheritance  from  their  deceased  mother,  Mary 
Moores,  who  was  the  first  wife  of  T.  B. 
Moores,  also  now  deceased. 

The  petition  alleges  that  the  plaintiffs  In 
error  are  the  children  and  only  surviving 
heirs  of  Mary  Moores,  and  that  the  lot  sued 
for  was  the  community  property  of  their 
mother  and  her  husband,  T.  B.  Moores,  hav- 
ing been  acquired  them  during  the  time 
they  ven  living  together  as  husband  and 
wife.  The  defoidant  In  error,  Mrs.  Estdla 
Billing,  dalmed  title  to  all  of  the  propoty 
throui^  a  deed  from  T.  B.  Moores  convey- 
ing the  entire  lot  to  ber  in  consideration  of 
love  and  affection.  We  infer  from  the  record 
that  she  was  the  last  wife  of  Moores.  The 
ri^la  of  the  parties  turn  ui>on  whether  the 
prt^ierty  was  the  community  property  of 
Moores  and  his  first  wife,  or  his  Borate 
property.  It  was  acquired  by  purchase  dur- 
ing the  time  T.  B.  Moores  and  Mary  Moores 
were  living  together  as  husband  and  wlfe^ 
The  conveyance  was  to  Moores,  and  the  re- 
cited consideration  was  9700  cash  paid  by 
blm.  It  is  conceded  that  the  plaintiffs  In  er- 
ror are  entitled  to  recover,  unless  the  evi- 
dence was  sufficient  to  show  that  the  lot  was 
purchased  with  the  separate  mrans  of  T.  B. 
Moores.  That  questloa  was  the  tmly  ma- 
terial issue  involved.  The  case  was  sii^mlt- 
ted  to  the  court  without  a  Jury,  and  a  judg- 
ment rendered  against  the  plaintiffs  in  error. 

The  contention  made  on  app^l  is  that  the 
evidence  was  Insufficient  to  sustain  the  Judg- 
ment The  principal  evidence  relied  on  to 
show  that  the  property  belonged  to  the  com- 
munity was  the  fact  that  It  was  purchased 
during  the  time  that  Moores  and  the  mother 
of  plaintiffs  in  error  were  husband  and  wif& 
It  requires  no  citation  of  authorities  to  sup- 
port the  proposition  that  the  presumption  of 
conununlty  rights  thus  created  is  rebuttable^ 
and  may  be  overcome  by  a  showing  that  the 
consideration  was  from  the  separate  means 
of  one  of  the  spouses.  We  think  the  evidoice 
was  sufficient  in  this  case  to  Justify  the  court 
In  finding  that  this  had  been  done. 

There  are  several  assignments  attacking 
various  rulings  of  the  court  In  admitting  tes- 
timony. But  no  bills  of  exception  have  been 
Incorporated  In  the  record,  and  we  are  un- 
able to  consider  the  objections  urged  In  briefls 
of  couns^. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


AGBICDLTURAL  INS.  CO.  OP  WATER- 
TOWN,  N.  T.,  V.  OWENS. 
(Conrt  of  Civil  Appeals  of  Texas.    Dec.  17, 

Toto.) 

1.  Inbubance  (B  323*)— Pikb  Iksurancx  — 
OccoPANCT  or  DwELtiNO— "Vacant." 
Where,  after  the  tenant  of  an  inmred 
house  moved  ont  another  person  moved  in  at 

tbe  request  of  the  owner,  so  as  to  preserve  the 
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tosucance.  had  til  his  effects  in  the  home,  with 
control  of  the  pretniBee,  and  vaa  corporally 
pflesent  and  In  aetnal  poesenion  of  the  premiaei 
«vez7  night  daring  moat  of  the  time  between  de* 
parture  of  the  tenant  and  the  destruction  of  the 
house  hj  fire,  which  was  aboat  a  month,  and 
was  not  absent  from  the  place  during  that  time 
for  more  than  four  days,  the  house  was  occu- 

eed,  within  a  pTOvtaion  of  th«  policy  that  the 
snranee  should  only  continne  while  the  prem- 
ises were  occnpled  dt  a  tenant  as  a  private 
dwelling  honse,  and  that  the  entire  policy,  nn- 
leaa  otherwise  provided,  should  be  Told  If  the 
building,  whether  Intended  for  occupancy  by 
the  owner  or  tenant,. should  remain  vacant  or 
unoccupied  for  10  days,  and  the  fact  that  only 
one  of  the  rooms  In  the  house  had  been  used 
by  the  occupant,  and  that  the  other  rooms  were 
not  fumiabed,  did  not  render  the  bouse  vacant 
within  the  policy ;  the  word  "raaut"  meaning 
"empty"  in  Its  ordinary  sense. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  764-77»;  Dec.  Dig.  i  828.* 

For  other  definitions,  see  Words  and  Pbraaes, 
ToL  8,  pp.  725^7259 ;  vol.  8,  p.  7826.] 

2.  IKSUBANOS  (I  66S*)— FiRB  I MSUBANOB— AC- 
TION OK  FOLICX  —  SUTTIOIEKCT  OT  EVI- 
DENCK. 

In  an  action  on  a  fire  policy,  evidence  as 
to  occupancy  <^  the  premises  at  the  time  of  the 
fire  A«Ia  not  oontradictory,  so  as  to  raise  ab  is- 
me  of  the  breach  <^  a  warranty  relating  thereto. 

[Bd.  Nota.^For  other  cases,  saa  Insuzanee, 
Dec;  Dig.  i  66S.*] 

Ai^>eal  from  Waller  County  Court;  J.  D. 
Harvey,  Judge. 

Action  by  Lance  Owens  against  the  Agricul- 
tural Insarance  Company  of  Watertown,  New 
York.  Judgment  for  plalntUE,  and  deCondant 
appeals.  Affirmed. 

Crane  &  Crane,  for  aiv^lant  A.  Q,  L^w- 
ctnnb  and  W.  J.  Fool^  for  appellee. 


PI.EASANT8,  a  J.  This  suit  was  brought 
by  appellee  against  the  appellant  to  recover 
upon  a  policy  of  fire  insurance  In  the  sum  of 
$650,  Issued  to  him  by  appellant  insuring  a 
dwellii^  houae  belonging  to  appellee  and 
situated  In  the  town  of  Hempstead,  Tex.  The 
trial  in  the  court  below  was  with  a  Jury,  and 
after  hearing  the  evidence  the  trial  judge  In- 
structed the  jury  to  return  a  verdict  In  fa- 
vor of  plaintiff,  which  was  done,  and  Judg- 
ment rendered  accordingly. 

The  only  question  raised  upon  this  appeal 
Is  whether  the  evidence  raised  the  Issue  of 
the  breach  by  appellee  of  the  warranties  con- 
tained In  the  policy,  that  the  inaurauce  should 
only  continue  while  the  Insured  premises  were 
"occnpled  1^  a  tenant  as  a  private  dwelling 
house,"  and  that  the  "entire  policy,  unless 
otherwise  provided  by  agreement  Indorsed 
thereon  or  added  thereto,  shall  be  void  If  the 
bulldii^  herein  described,  whether  Intmded 
for  occupancy  by  the  owner  or  tenant,  be 
or  become  vacant  or  unoccupied  and  bo  re* 
main  for  10  days."  There  were  no  other 
agreonents  as  to  the  occupancy  of  the  prem- 
ises indorsed  on  or  added  to  the  policy,  and 
none  were  made  by  the  parties. 

The  evidence  upon  the  question  of  occu- 


pancy is  as  follows:  At  fb»  time  the  pcdicy 
of  insurance  was  issued  the  insured  proper- 
ty  was  occupied  as  a  dwelling  by  Joe  Ed- 
wards, a  toiant  of  appellee,  and  he  had  so  oc- 
cupied It  for  about  three  years.  The  policy 
was  Issued  on  June  9,  1008,  and  the  property 
was  destrt^ed  by  fire  on  March  S,  1000.  Will 
Taylor,  a  witness  for  plaintiff,  testified:  "On 
the  night  of  March  6, 1900, 1  was  In  the  town 
of  Hempstead,  Tex.,  where  I  resided.  I  know 
that  Lance  Ow^  owned  a  residence  In 
Hempstead  and  where  it  was  situated.  Joe 
Edwards  was  living  In  the  house  and  on  the 
6th  day  of  February,  1009,  he  moved  out  and  I 
occnpl^  it  after  Edwards  moved  out  About 
two  days  after  Joe  Edwards  moved  out  of  the 
house,  I  moved  Into  and  occupied  It  The  way 
I  happened  to  know  when  Edwards  moved 
out  was  because  I  saw  blm  moving  out  of 
the  house.  I  moved  Into  the  honse  at  the  re- 
quest of  Lance  Owens.  I  was  occupying  the 
houae  at  the  time  It  was  burned  down.  Mr. 
Owens  reaoested  me  to  occupy  the  house  1^ 
letter.  I  have  in  some  way  misplaced  the 
letter.  I  have  looked  through  all  my  things 
for  It,  but  cannot  at  present  find  it  After  I 
moved  into  the  house,  I  was  absent  from 
Hempstead  about  tour  days.  About  the  ISth 
of  February,  1900,  Hr.  Owens,  who  is  my 
hrother-ln-law,  wrote  me  to  go  to  Smlthvllle, 
and  stay  with  my  sister  while  he  came  over 
to  Hempstead  to  made  some  arrangements 
about  renting  out  tlie  house.  As  before  stat- 
ed, I  was  absent  at  my  sistur's  about  four 
dtgrs,  when  Z  retnnied.  I  continued  to  oc* 
cupy  the  house  until  it  was  burned  down. 
On  the  nl^t  that  the  house  was  destroyed  by 
flze  I  was  at  Mr.  John  Glass's  home^  Just 
across  the  street  from  it  I  was  playing  hifiji 
five  with  the  family  and  had  been  absent 
from  the  boose  about  two  hours  or  more." 

On  cross-examination  th«  witness  testified 
as  follows:  *^  have  been  railroading  for 
about  10  years.  Of  course,  durliv  this  tima 
I  was  out  of  a  job^  like  other  railroad  men, 
for  short  Intervals.  Before  I  began  to  rail- 
road I  ftirmed.  During  the  months  of  Janu- 
ary, February,  and  March,  1900, 1  was  living 
In  SmtthvlUe  and  Hempstead.  Part  of  the 
tlmd  I  was  railroading  and  part  of  the  time 
I  was  out  of  a  Job.  At  the  tlaie  Mr.  Owens 
wrote  me  with  reference  to  occupying  the 
hoose^  I  waa  living  in  Hempstead.  All  that 
Mr.  Owens  wrote  me  was  to  occupy  the  house 
and  protect  his  property  until  he  could  make 
arrangements  to  rent  it  out  At  the  time  I 
received  ttie  letter  i  slept  and  took  my  meala 
at  Mr.  John  Glass's  house,  and  during  the 
time  I  occupied  the  bouse  that  burned  I  con- 
tlntwd  to  take  my  meals  at  John  Glass's. 
Nothing  was  said  by  Mr.  Owens  to  the  effect 
that  I  should  stay  in  the  place  all  during  the 
day,  and  all  during  the  night  I  simply  oc- 
cupied the  house  for  Mr.  Owens  at  his  re- 
quest I  do  not  know  the  exact  numbers 
of  days  or  weeks  that  I  remained  in  the 
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house.  After  i  moved  into  it  I  occupied  It  un- 
til it  burned  down.  I  simply  remember  that 
It  waB  two  days  after  Mr.  Edwards  moved 
out  before  I  moved  into  the  house.  There 
was  nothing  at  all  In  the  house  after  Mr. 
Edwards  moved  until  X  moved*  In.  When  I 
moved  tn  the  house  I  carried  my  bedclothes, 
quilts,  pillows,  and  my  own  clothes.  I  pro- 
cured the  bedclothes  from  Mr.  John  Glass's 
home,  where  I  had  been  staying.  X  slept  in 
said  house  every  night,  except  when  I  was  In 
Smlthvllle,  as  above  mentioned,  and  I  would 
retire  at  different  times  at  night,  ranging 
from  8  to  11  o'clock.  I  had  no  room  or  resi- 
dence at  any  other  place  durtng  the  time  that 
I  occupied  the  bouse  that  burned.  During 
the  time  aforesaid  I  took  my  meals  at  Mr. 
John  Glass's  bouse  across  the  street  My 
wearing  apparel  was  at  the  place  where  I 
slept,  as  I  have  hereinbefore  stated.  I  am  a 
single  man." 

In  answer  to  the  question  what  he  meant 
by  "occupying  the  house,"  witness  stated: 
"I  was  living  there  as  my  residence,  having 
all  my  belongings  there  with  me.  Mr.  Owens 
paid  me  nothing  for  staying  at  the  house,  and 
I  paid  him  nothing  for  staying  there.  I  was 
to  occupy  the  house  until  Mr.  Owens  made  ar- 
rangements to  rent  it.  Xt  Is  not  a  fact  that 
Mr.  Owens  requested  me  to  stay  at  the  house 
as  much  as  I  could,  and  make  frequent  visits 
to  same  and  look  after  the  house  generally 
for  him,  so  that  in  case  of  the  house's  burn- 
ing his  Insurance  would  be  protected.  I  was 
requested  to  do  so  to  protect  the  property. 
I  did  not  know  the  house  was  Insured  at  the 
time  the  house  burned.  The  following  ar- 
ticles were  in  the  house:  Two  quilts,  a  sheet 
and  plUow  belonging  to  Miss  Emma  Glass, 
a  bedstead,  mattress,  table,  lamp  and  a  wash- 
pan  belonging  to  Mr.  Owens,  and  a  coat, 
pants,  some  underwear,  and  some  shoes  be- 
longing to  me.  All  of  this  property  that  I 
have  described  was  In  the  south  room.  The 
Are  wblch  destnored  tbe  honse  occnrred  at 
about  9  o'clock  or  o'clock,  p.  m.  I  had 
been  absent  therefrom  abont  two  honrs  when 
we  discovered  the  flre.** 

This  testimony  as  to  tbe  occupancy  of  the 
praises  by  Taylor  and  the  time  and  dura- 
tion of  Bucb  occupancy,  and  tbe  date  on  wbldi 
Edwards  moved  out  of  tbe  house,  Is  corrobo- 
rated by  several  other  witnesses  introduced 
by  the  idalntlff. 

The  only  tsetlmony  In  the  case  wbldi  ap- 
pelUnt  contends  tends  to  contradict  this  evi- 
dence Is  that  of  the  wltnefls  Blasslngame, 
wbldi  Is  aa  followa:  "I  bare  resided  tat 
Hempstead  for  84  years.  I  am  a  car  In- 
spector for  the  Houston  ft  Texas  Oentral 
Railroad.  Bfy  duties  of  Inspecting  cars  re- 
quire me  to  be  moving  up  and  down  the  rail- 
road's rli^t  ot  wa7  almg  In  fnmt  of  the 
place  wbere  Lance  Owens'  honse  was  situ- 
ated. I  waa  on  dutr  during  Febmarjr  and 


March,  1008,  and  my  duties  required  me  to 
work  at  night  Each  nli^t  I  passed  by 
Lance  Ow^is'  house  several  times.  I  never 
observed  a  light  In  the  house  at  all  until  two 
or  three  nights  before  the  fire.  On  the  night 
that  the  fire  occurred  I  saw  Will  Taylor  and 
a  tall  man  whom  I  did  not  know  come  out  of 
the  house  belonging  to  Lance  Owens  and 
which  was  covered  by  the  policy  in  suit. 
About  10  or  15  minutes  after  I  saw  them  come 
out  of  the  house,  the  fire  wbldti  destroyed  tbe 
house  occurred." 

Under  appropriate  assignments  appellant 
contends,  first  that  the  occupancy  of  the 
premises  shown  by  the  testimony  of  the  wit- 
ness Taylor  was  not  the  kind  of  occupancy  re- 
quired by  the  policy;  and,  second,  that  in 
view  of  the  testimony  of  the  witness  Blassln- 
game, the  court  was  not  authorized  to  assume 
that  the  testimony  of  Taylor  and  the  other 
witnesses  for  plaintiff  as  to  Idler's  oceiipan- 
cy  of  tbe  premises  was  true. 

We  tblnk  neither  of  these  contentions  is 
sound.  The  facts  testified  to  by  Taylor  show 
unquestionably  that  the  house  was  occupied 
by  him  in  the  sense  in  which  that  term  Is 
generally  used  and  understood.  He  was  cor- 
poreally present  and  in  actual  possession  of 
the  premises  every  night  during  most  of  tbe 
time  between  the  time  that  Edwards  and  his 
family  moved  out  and  tbe  time  of  the  fire, 
and  his  absence  from  the  place  did  not  ex- 
ceed in  duration  more  than  four  days.  Dur- 
ing ail  of  this  time  he  was  in  control  of  the 
premises  and  had  all  of  bis  effecte  therein. 
It  is  also  shown  that  his  occupancy  was  un- 
der contract  with  or  request  of  appellee,  and 
he  was  therefore  a  tenant  or  holder  under 
appellee.  The  fact  that  he  only  used  one 
of  the  rooms  In  the  house  and  that  tbe  other 
rooms  were  not  furnished  did  not  make  the 
place  vacant,  as  that  term  is  used  in  the 
policy.  The  ordinar7  meaning  of  tbe  word 
"vacant"  is  "empty,"  and  a  house  partially 
furnished  and  actually  occupied  by  a  taiant 
who  sleeps  in  tbe  furnished  or  partly  tor* 
nlsbed  room  cannot  be  said  to  be  vacant  nor 
unoccupied.  Ins.  Oo.  v.  Kempner,  87  Tex. 
236,  27  S.  W.  122,  47  Am.  St  Bap.  M;  19  CyC. 
pp.  780  and  7S1,  and  cases  tbwe  cited. 

The  testimony  of  Blasslngame  does  not  con- 
tradict tlie  testimony  ot  Taylor  as  to  bis  oc- 
cupancy of  the  pronlses.  The  taxt  that  Blas- 
slngame passed  the  bonie  ssvwal  times  each 
night  during  tbe  time  Taylor  dalmed  to  bare 
oc(*upied  it  and  did  not  observe  any  U«^t 
therein  until  a  few  nights  befwe  tlie  Ore  is 
not  snffl<^t  to  raise  an  Issue  as  to  Taylor^ 
occupancy,  eq>e<dally  as  tbe  lattw  testifled 
that  be  used  a  U^t  T«y  Uttle,  as  lie  did  not 
go  to  the  house  untQ  he  was  ready  to  go  to 
bed. 

We  flHnk  tbe  judgment  of  the  ooott  Maw 
should  be  afllrmsd,  and  It  haa  boon  so  oidaed. 
Affirmed. 
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YATE^S  et  al.  t.  BUTTREUU 

(Coart  of  Civil  Appeals  of  Texas.    Not.  17, 

1910.    Rehearing  Denied  Dec.  22,  1910.) 
1.  Vkndob  ahd  Pubobasbb  (i  168*)  — CoH- 

TKACTS— GOnSIBVCTIOH— fiVBSEQinEITT  DEED. 

Plaintiff  purchased  leal  estate  from  de- 
fendant, the  contract  proTldtauE  that  plaintiff 
assumed  and  agreed  to  pay  the  lien  on  the  land, 
"to  the  sum  of  $8,000,"  but  the  deed  subee- 
quently  executed  containing  coTenants  of  gen- 
eral warning  prorided  that  plaintiff  aa  a  part 
of  the  ocmsioeration  assumed  the  final  payment 
of  a  certain  note  for  SS,000,  executed,  etc., 
which  note  was  secured  by  a  deed  of  trust  on 
the  land,  and  wfaidi  had  been  assumed  by  de- 
fendant, etc.  Beld,  that  the  parties  did  not 
treat  the  stipnlatlon  in  the  contract  as  a  pEvt 
of  or  as  intended  by  them  in  any  way  to  affect 
their  agreement  aa  evidenced  by  the  deed;  and 
hence,  in  the  absence  of  any  claim  of  fraud  or 
mistake  in  the  execution  of  the  deed,  plaintiff 
was  bound  thereunder  to  pay  the  note,  includ- 
ing accrued  Interest  thereon  at  the  time  of  the 
transaction. 

[Bd.  Note.— SV>r  other  cases,  see  Vendor  and 
PDrehaser,  Gent  Dig.  ||  8ia-«20;  Dec.  Dig. 
il68.*l 

2L  VeITDOB  AITD  PUB0HA8EB    (|  1S8*>— DER- 
dEKCT  OF  QUANTIXT— "MOBE  OB  LESS." 

Where  a  contract  for  the  sale  of  land  de- 
scribed It  aa  containing  57S  acres,  a  recital  in 
tbe  deed  that  the  tracts  contained  S73.48  acres, 
"more  or  less,"  did  not  prevent  the  vendee  from 
thereafter  showing  that  the  vendors  represented 
that  the  land  had  been  frequently  surveyed  and 
within  their  knowledge  contained  S73.43  acres, 
that  the  vendee  relied  on  the  truth  thereof,  and 
tbat,  in  fact,  the  quantity  was  39.43  acres  short, 
in  an  action  to  recover  a  deduction  from  the 
purchase  price  at  the  rate  per  acre  specified  in 
the  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fS  31S-820;  Dec.  Dig.  S 
168.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4682-4605.1 

8^  VBNDOB  AMD  PUBCHABER  (J  841*)— DETI- 

ciKHOT  IR  QuAHTiTT—AcnoiT— Evidence. 
Where  a  contract  for  the  sale  of  land  de- 
scribed It  as  containing  573  acres,  and  the  deed 
described  the  tract  as  containing  573.48  acres, 
"more  or  less,"  the  contract  of  sale  was  admis- 
sible on  an  iseae  that  a  deficiency  in  quantity 
existed,  for  which  plaintiff  claimed  the  ri?ht  to 
recover  a  proportional  amount  of  the  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Gent  Dig.  8  1018;  Dec.  Dig.  8 
841.*) 

Appeal  from  IHBtrict  Court,  Tarrant  Coun- 
ty; Jaa.  W.  Swayne,  Judge. 

Action  by  D.  .B.  Buttrell  against  J.  F. 
Yates  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Orrldc  ft  Trarell,  for  appellants.  A.  J. 
Clatdenen,  for  appellee. 

WILIiK)N,  O.  J.  By  a  contract  In  writ 
Ing  dated  December  17,  1907,  appellants,  J. 
F.  Tates  and  Mike  Ditto,  In  consideration  of 
$26i000  to  4)e  paid  by  Buttrell  ft  Sons,  sold 
to  said  Buttr6U  ft  Sons  a  tract  of  land  de- 
scribed as  B7S  acres,  known  as  the  S.  O. 
Henderson  farm.  In  payment  of  tibft  ¥25,000 
Bnttrell  ft  Sons,  by  the  terms  of  the  con- 


tract, were  to  assume  and  pay  as  their  own 
a  debt  secured  by  a  Hen  on  the  land,  for 
the  payment  of  which  Yates  and  Ditto  had 
become  liable,  amounting,  It  was  recited  in 
the  contract,  to  the  sum  of  $8,000;  were  to 
convey  to  Yates  and  Ditto  a  house  and  lot 
valued  at  |6,000;  and  were  to  convey  to 
them  mer<^handl8e  of  the  value  of  $11,000. 
By  a  deed  containing  covenants  of  general 
warranty,  dated  December  18,  1007,  Yatea 
and  Ditto  conveyed  said  land  to  appellee  D. 
B.  Buttrell,  describing  It  as  consisting  of 
two  tracts — one  as  containing  623.13  acres, 
more  or  less,  and  the  other  as  contatnlog  50 
acres,  more  or  less,  and  the  two  tracts  aa 
containing  together  573.43  acres,  more  or  less. 
Each  of  the  two  tracts  was  further  partic- 
ularly described  by  Its  metes  and  bounds. 
The  consideration  for  the  conveyance,  as 
same  was  recited  In  the  deed,  was  the  pay- 
ment by  appellee  to  Yates  and  Ditto  of  $17,- 
000,  and  "^e  assumption  of  final  payment  by 
the  said  D.  B.  Buttrell  of  one  certain  prom- 
issory note  for  the  sum  of  $8,000,  executed 
by  C.  T.  Hodges  and  wife  in  favor  of  the 
Alliance  Trust  Company,  Limited,  on  the 
20th  of  April,  1906,  which  said  note  Is  secur- 
ed by  a  deed  of  trust  executed  on  said  date 
by  C.  T.  Hodges  and  wife  In  favor  of  Thos. 
D.  Boss,  trustee  for  the  Alliance  Trust  Co., 
Limited,  which  above-described  note  was  as- 
sumed by  Mike  Ditto  and  J.  F.  Yates  on  Sep- 
tember 30,  1907;  said  deed  of  trust  consti- 
tuting a  lien  on  the  land  herein  conveyed." 
In  the  deed  was  a  recital  that  tbe  vendor's 
lien  had  been  retained  "until  the  above-de- 
scribed note,  and  all  interest  thereon,  are 
fully  paid  according  to  its  t&ce,  tenor  and 
effect"  At  the  date  of  the  deed*  Interest 
nt  the  rate  of  8  per  cent  per  annum  from 
January  1,  1907,  had  been  accruing  on  the 
$8,000  note,  so  that  same  then  amounted, 
principal  and  interest  to  about  the  sum  of 
$8,616.60.  After  paying  to  the  owner  of 
the  note  $8,000  as  the  principal  thereof  and 
tbe  excess  above  that  sum  due  thereon  as 
interest,  appellee  brought  this  suit  to  recov- 
er Budi  excess  of  Yates  and  Ditto.  He  also 
sought  a  recovery  on  account  of  an  alleged 
defldency  of  39.43  acres  In  the  quantity  of 
the  land  conveyed  to  him,  and  damages  for 
fraud  and  deceit  which  he  alleged  Yates  and 
Ditto  had  practiced  upon  him  In  representing 
to  bim  tbat  the  land  was  not  subject  to  over- 
flow by  waters  of  streams  on  which  ft  was 
sltnated.  In  accordance  with  a  verdict  of  a 
jury,  a  judgment  was  rendered  in  his  favor 
against  Yates  and  Ditto  for  the  sum  of  $610, 
as  the  Interest  which  bad  accrued  on  the  $8,- 
000  note  at  the  t^me  the  transaction  between 
him  and  Yatea  and  IHtto  was  con<2iided,  and 
for  the  further  sum  of  $1,000,  on  account  of 
;  a  difference  the  Jury  found  to  exist  between 
Qie  number  of  acres  the  deed  purported  to 
convey  and  tbe  number  It  actually  did  con- 
vey. 
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Aj^Iantfl  IsBlBt  tbat  tlie  Jadgment  !■  er- 
roneous tn.  80  far  u  it  Is  for  a  recovery 
against  tbsm  of  tbe  ¥640  paid  by  appeUee  as 
interest  on  the  $8,000  note.  We  agree  tliat 
the  contention  must  be  sustained.  If  the 
contract  ot  sale  should  be  looked  to  alone  as 
erldaudng  the  terms  of  the  agreement  be- 
tween the  parties,  Snttrell  &  Sons  became 
bonnd  to  pay  only  the  snm  of  98,000  charged 
againBt  the  land,  and  did  not  become  bound 
to  pay  any  sum  In  excess  of  tha^  whldi,  as 
interest  accrued  thereon,  had  become  also  a 
charge  against  the  land.  If  the  contract  of 
sale  and  the  deed  should  be  construed  as  one 
Instrument,  together  erldendng  the  agree- 
ment, as  the  trial  court  seems  to  have  re- 
garded them,  the  Intent  of  the  parties  would 
appear  to  be  so  doubttnl  as  to  present  a 
question  for  the  Jury,  and  as  to  render  oth- 
er evidence  than  that  furnished  by  the  lan- 
guage of  the  InstrnmentB  admissible  for  the 
purpose  of  showing  such  intent.  But  in  de- 
termining the  terms  of  the  agreement,  eo  far 
as  appellee's  undertaking  In  regard  to  the 
indebtedness  against  the  land  was  concern- 
ed, we  do  not  think  It  was  permissible  to 
look  to  the  contract  of  sale  at  all.  The  par- 
ties, by  reference  thereto  in  the  deed,  did 
not  treat  the  Btlpulatlons  in  the  contract  of 
sale  as  a  part  of,  or  as  intended  by  them  In 
any  way  to  affect  their  agreement  as  evi- 
denced by  the  deed.  Notwithstanding,  by  the 
contract  of  sale,  appellee  had  bonnd  himself 
to  pay  only  $8,000  of  the  indebtedness  against 
the  land,  he  had  a  right  afterwards  to  bind 
himself  by  an  undertaking  to  pay  other  in- 
debtedness against  it  Whether  he  did  so 
or  not,  In  the  absence  of  pleadings  by  him 
setting  up  fraud  or  mistake,  abould  have 
been  determined  by  a  reference  alone  to  the 
language  of  the  deed.  If  same  was  unambig- 
uous with  respect  to  such  undertaking.  For 
the  recital  in  the  deed  that  be  had  assumed 
the  payment  of  an  Indebtedness  against  the 
land  as  a  part  of  the  consideration  for  the 
conveyance  thereof  to  him  was  a  contractual 
one;  and  therefore  was  not  subject  to  be 
varied  or  contradicted,  as  would  have  been 
a  recital  as  to  the  paym^t  of  a  cash  con- 
sideration. Walter  v.  Dearlng,  65  S.  W. 
380;  Oage  v.  Perry,  38  S.  W.  644.  We  think 
the  language  of  the  deed  with  req)ect  to 
such  undertaking  by  him  was  unambiguous; 
and  therefore  that  It  was  the  duty  of  the 
court  to  construe  its  meaning.  It  evid^ced 
an  undertaking  on  the  part  of  appeUee  to 
pay  not  only  the  Bum  of  $8,000  representing 
the  principal  of  the  note^  but  In  addition 
thereto  to  pay  all  interest  which,  by  the 
terms  of  the  note,  bad  accrued  on  that  sum. 
His  ondertaklng  was  to  pay  the  note.  The 
Interest  which,  'by  the  terms  thereof,  had 
accrued,  was  as  much  a  part  of  the  note  as 
was  the  principal  sum  Itself.  This  being, 
vre  think,  the  effect  which  should  be  given 
to  the  language  of  the  deed,  appellee,  with- 
out alleging  and  proving  either  mistaka  or 


frand  as  a  gnmnd  for  tt.  was  not  entiaed  to 
be  heard  to  ssy  that  Ua  nndertaking  was 
otherwise  tiian  to  pay  the  note  according 
to  its  face  and  tenor.  As  he  did  not  allege 
that  the  stipulation  in  the  deed,  on  account 
of  either  fraud  or  mistake,  was  stated  other- 
wise than  the  agreement  between  himstif 
and  the  appellants  it  was  to  be,  he  was  not 
entitled  to  relief  on  account  thereof,  and  the 
court  should  have  so  Instructed  the  Jury. 

Appellants  fnrthw  insist  that  the  Judg- 
ment rendered  was  erroneous,  In  so  far  as 
It  was  for  a  recovery  against  them  on  ac- 
count of  a  deficiency  found  by  the  Jury  to 
exist  betweoi  the  number  of  acres  apedfled 
in  the  deed  as  thereto  conveyed  and  the 
number  of  acres  actually  thereby  ocmveyed. 
The  quantity  specified  In  the  deed  as  thereby 
conveyed  was  "5T8.43  sores,  more  or  less." 
Sudi  language  in  a  deed.  In  the  absence  til 
an  allegation  and  proof  of  fraud  or  t"<'4w'=^> 
entitling  a  party  to  show  to  the  oontxory, 
should  be  constmed  to  mean  that  the  parties 
respectlTely  Intended  to  risk  **a  gain  or  loss" 
in  the  quantity  as  stated.  Rldi  t. 
scm,  4S  Tex.  S96;  Watson  v.  Cllne,  42  8.  W. 
1038.  In  his  petition  appellee  alleged  that 
appellants  represented  to  him  that  the  two 
tracts  described  In  the  deed  were  adjacent 
to  each  other  and  together  contained  673.43 
acres;  that  same  had  been  frequently  sur- 
veyed and  within  their  knowledge  contained 
that  quantity.  He  further  alleged  that  he 
relied  upon  the  truth  of  such  repreeentatloDS 
and  paid  appellants  for  that  quantity  at  the 
rate  of  $44.71  per  &cre,  when  In  fact  there 
were  39.43  acres  lees  than  673.43  acres  in 
the  two  tracts  conveyed  to  him.  These  al- 
I^atlons,  we  think,  were  sufficient  to  enti- 
tle appellee  to  show,  notwithstanding  the 
use  in  the  deed  of  the  words,  "more  or  less," 
in  stating  the  quantity  thereby  conveyed, 
that  the  conveyance  to  him  was  of  a  less 
Quantity  of  land  than  by  the  agreenent  be- 
tween him  and  appellants  was  to  be  convey- 
ed to  him  for  the  consideration  paid  by  him. 
Franco-Texan  Land  Co.  v.  Simpson,  1  Tex. 
Civ.  App.  600,  20  B.  W.  963;  Sibley  Hayes; 
96  Tex.  84.  70  S.  W.  638;  Hatch  De  la 
Oarza,  7  Tex.  60.  In  Ttew  of  the  fact  that 
the  cause  Is  to  be  remanded  for  a  new  trial, 
we  will  not  discuss  the  testimony  relied  up- 
on to  support  the  allegations  referred  to, 
further  than  to  say  that  we  do  not  think 
the  court  erred  In  submitting  to  the  Jury 
the  issue  made  by  the  pleadings  as  to  a  de- 
ficiency in  quantity  of  the  land  conveyed  by 
the  deed.  We  are  of  tbe  opinion  that  the 
assignments  attacking  the  Judgment  as  er- 
roneous In  the  particular  specified  in  this 
paragraph  should  be  overruled,  as  diould  al- 
so the  assignment  complaining  of  the  acttoa 
of  the  court  In  admitting  as  evidmce  in  tbe 
case  tbe  contract  of  sale  entered  into  be- 
tween the  parties.  Said  contract,  we  think, 
was  admissible  as  evidence  <m  the  Isaoemade 
by  the  pleadings  u  to  t  d^lcten^  In  vomo- 
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tlt7  oj;  the  land  afterwards  convtjvi.  ibo 

deed. 

The  Judgment  Is  reversed,  and  the  canae 
Is  remanded  for  a  new  trlaL 


BELOHER  V.  SCHMIDT. 

(CkniTt  of  OiTll  Appeals  of  Texas.   Oct  22. 
1»10.) 

1.  Frauds,  Statute  of  (|  133*>-OPKBATioir— 

PSBfOBHAKOB  OT  CONTRACT. 

The  statute  of  frauds  (Sayles'  Ann.  Civ. 
St.  art  Si4iQ  has  no  applicatioD  to  a  contract 
to  transfer  a  lease  of  land  belon^ne  to  the 
public  school  fond  and  to  assist  the  purchaser 
of  the  lease  in  purcbasiog  the  land  from  the 
state,  where  the  olaintiff  has  performed  the  con- 
tract and  the  defendant  has  received  the  buieflt 
of  the  i>erformance. 

[Ed.  Note. — For  other  cases,  see  Frauds,  f^tat- 
ute  of,  Cent.  Dig.  i\  293-2&S;  Dec.  Dig.  i 
133.*] 

Z  CoNTBACTS  (S  332*)— Actions  fob  Bbsach 
—Pleading. 

A  petition  alleging  a  parol  contract  where- 
by plaintiff  agreed  to  transfer  to  defendant  a 
lease  of  land  belonging  to  the  public  school  fund 
ond  to  assist  defendant  in  purchasing  the  land, 
for  which  defendant  agreed  to  pay  plaintiff 
$1  per  acre  for  such  amonnt  as  defendant 
should  parchase.  and  alleging  that  the  lease  had 
been  transferred,  tliat  defendant  had  pnrchased 
a  large  tract  of  the  land  at  9^  per  acre,  that 
"plaintiff  had  counseled  and  assisted  defendant 
in  making  purchase,  and  that  defendant  was 
about  to  bid  S5  per  acre  for  the  land,  but  at  the 
advice  of  plaintiff  bid  only  $2  per  acre,  is  not 
subject  to  special  exceptions  that  it  failed  to 
show  any  benefit  accruing  to  defendant  by  the 
performance  of  plaintiff's  obligation  under  the 
contract,  that  It  was  insufficient  in  failinv  to 
allege  how  much  plaintiff  claimed  for  his  advice 
to  defendant  to  bid  $2  per  acre  only  for  the 
land,  and  that  It  failed  to  show  what  obliga- 
tions imposed  upon  him  by  the  contract  were 
discbarged. 

[BS.  Note.— For  other  eases,  see  Oontracts, 
Dec  Dig.  I  882.«] 

S.  COKTBACTS  (*  884*)— PtKADIWO.  .  . 

An  alternative  pleading  on  quantum  meruit 
for  ttie  value  of  a  lease  of  land  belonging  to  the 
pablic  school  fund  transferred  to  defendant  and 
the  -valne  of  coansel,  advice,  and  other  assist- 
ance to  defendant  In  purchasing  the  land,  was 
not  subject  to  a  special  exception  for  falling  to 
Itemise  separately  the  value  of  the  counsel,  ad- 
vice, uid  other  assistance,  and  the  valne  of  the 
lease  transferred. 

[Bd.  Note.— For  oOer  cases,  see  Contracts. 
Dec.  Dig.  I  884.*] 

Appeal  from  District  Conr^  Dawson  Coon- 
ty ;  Jae.  L.  Shepherd,  Jndge. 

Action  by  John  H.  Belcher  against  F.  W. 
Schmidt  From  ft  judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded. 

J.  B.  Garland,  for  appellant  S.  A.  Peniz 
and  S.  H.  Morrison,  for  appellee. 

DUNKLIN,  J.  John  H.  Belcher  sued  F.  W. 
Sfdmildt,  ailing  in  his  petition  that  he  en- 
tered into  a  parol  contract  with  the  defend- 
ant, by  the  terms  of  which  plaintiff  agreed  to 
transfer  to  the  defendant  a  certain  lease  then 
beld  and  owned  by  plaintiff  on  four  tracts  of 


land  belonging  to  the  public  free  school  fond 
of  the  state,  and  also  to  aid  and  assist  the 
defendant  to  purchase  the  land  from  the  state, 
and  that  In  consideration  therefor  defendant 
agreed  to  pay  plaintiff  at  the  rate  of  (1  per 
acre  for  all  of  said  land  which  defendant 
should  so  parchase  as  soon  as  he  should  ac- 
quire title  from  the  state.  Plaintiff  further 
alleged  that  at  the  time  said  agreement  was 
made  he  was  in  possession  of  all  the  Infor- 
mation relating  to  the  time  and  manner  of 
the  sale  of  the  land  by  the  state ;  that  de- 
fendant desired  to  purchase  It,  but  was  not 
Informed  as  to  the  time  and  manner  It  would 
be  sold.  It  was  averred  further  that  In  pur- 
suance of  the  agreement  plaintiff  executed 
and  delivered  to  defendant  a  transfer  In  writ- 
ing conveying  plalntUTs  rights,  under  the 
lease ;  also  delivered  to  defendant  possession ; 
that  defendant  Immediately  took  possession 
of  the  land  and  held  and  enjoyed  the  same 
together  with  all  the  fruits  thereof.  Accord- 
ing to  other  allegations  in  the  petition,  the 
agreement  between  plaintiff  and  defendant 
was  made  December  20,  1904,  the  transfer  of 
the  lease  was  made  on  or  about  the  same  date, 
the  Conunissioner  of  the  General  Land  Office 
advertised  the  land  to  be  sold  to  the  highest 
bidder  on  April  20,  1006,  and  on  that  date 
defendant  purchased  a  large  portion  of  It  for 
$2  per  acre  upon  his  written  applications 
therefor,  which  were  forwarded  by  him  to  the 
Land  Commissioner.  Plaintiff  alleged  that 
after  the  land  was  advertised  for  sale  he,  In 
pursuance  of  said  agreement  advised,  coun- 
seled, and  aided  defendant  in  the  preparation 
of  his  applications  to  purchase  it,  and  that 
during  the  preparation  of  the  applications  de- 
fendant was  about  to  submit  bids  to  purchase 
the  lands  at  ^  per  acre,  but  was  induced  by 
plaintiff  to  refrain  from  so  doing  and  to  bid 
f2  per  acre  only.  In  an  alternative  plea  plain- 
tiff alleged  that  the  lease  transferred  by  him 
to  defendant  together  with  the  services  ren< 
dered  by  him  in  aiding  defendant  to  purctmse, 
mentioned  above,  were  reasonably  worth  $1,- 
750,  for  which  sum  he  prayed  Judgment  in 
the  event  he  should  be  denied  a  recovery  on 
the  allied  contract.  A  failure  and  refusal 
by  defendant  to  pay  plaintiff  any  sum  for 
the  transfer  of  the  lease  or  for  services  ren- 
dered by  plaintiff  in  pursuance  of  said  agree- 
ment was  also  alleged.  The  trial  court  sus- 
tained a  general  demurrer  to  the  suit  to  re- 
cover on  the  alleged  contract,  also  sustained 
all  of  defendant's  special  exceptions  to  both 
counts  in  the  petition,  and,  plaintiff  having 
declined  to  amend,  Judgment  was  rendered, 
which  was  essentially  a  dismissal  of  plain- 
tUTs  suit  From  that  Judgment,  plaintiff  has 
prosecuted  this  appeal. 

The  contention  presented  by  one  of  the  spe- 
cial exceptions  was  that  the  contract  alleged, 
being  in  parol,  could  not  be  enforced  because 
in  contravention  of  the  statute  of  frauds. 
Accepting  the  allegations  in  the  petition  as 
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true,  plaintiff  bad  transferred  the  lease  to  the 
defendant,  deUrwed  possession  of  the  land, 
and  had  rendered  all  the  serrlceB  which  he 
bad  agreed  to  perform.  Defendant  had  ac- 
cepted the  lease,  had  gone  into  possession  of 
the  land,  and  had  nsed  It.  If,  In  any  event. 
It  coold  be  said  that  the  agreement  when 
first  made  came  within  the  purview  of  oar 
statute  of  frauds  (Sayles'  Ann.  Civ.  SL,  art 
2513),  that  statute  had  no  application  after 
plaintiff  had  fully  performed  the  obligations 
Imposed  upon  him  by  the  terms  of  the  con- 
tract and  defendant  had  accepted  the  benefits 
of  such  performance.  Showalter  t.  McDon- 
neU.  83  Tex.  158,  18  S.  W.  491. 

There  was  also  error  In  the  mllngs  of  the 
trial  court  upon  special  exceptions  In  holding 
that  the  petition  failed  to  show  any  benefits 
accruing  to  defendant  by  the  performance  of 
plalntifTs  obligations  under  the  contract ;  that 
the  petition  was  insufficient,  in  that  It  failed 
to  allege  how  moch  plaintiff  claimed  for  his 
advice  glv^  defendant  to  bid  $2  per  acre  only 
for  the  land;  that  It  failed  to  show  what  ob- 
ligations Imposed  upon  him  by  the  contract 
were  discharged;  and  that  the  alternative  plea 
to  recover  on  a  quantum  meruit  was  insuf- 
fldent  In  falling  to  itemize  separately  the  val- 
ues of  the  counsel,  the  advice,  and  other  assist- 
ance rendered  to  defendant,  and  the  value  of 
the  lease  transferred.  In  view  of  the  allega- 
tions contained  In  the  petition  above  noted, 
there  was  no  merit  in  the  defendant's  general 
demurrer. 

For  the  errors  Indicated,  the  judgment  of 
the  trial  court  la  reversed  and  the  canse  re- 
manded. 


TtSLAS  &  P.  RX.  CO.  T.  MARTIN,  t 
(Oonrt  of  avll  Appeals  itf  Texas.    Oct.  29, 
1910.  Bahearing  Denied  Dee.  3,  1910) 

1.  Appeal  and  Bbbok  (|  773*)— PAiLtiBB  to 
FiUE  IN  Tnm— ScTFFioiENT  Time. 

In  view  of  the  fact  that  Rev.  St.  1895,  art. 
1417,  Bpecifically  requires  an  appellant  to  file 
his  brief  with  the  cler^  of  the  trial  court  not 
less  than  five  days  before  the  time  of  filmg  the 
transcript  in  the  Court  of  Civil  Api>eal8,  and 
provides  that  within  20  days  after  notice  of 
Buch  filing,  the  appellee  moBt  file  his  brief,  ft 
cannot  be  said,  as  a  matter  of  law,  that  ap- 
pellant allowed  appellee  sufficient  time  to  file 
bis  brief  in  pursuance  of  an  oral  stipulation  to 
the  efi'ect  that  the  statute  was  waived,  if  de- 
fendants were  allowed  snfficient  time  to  reply, 
when  appellant's  brief  was  filed  only  10  days  be- 
fore bearing:  and  therefore  the  appeal  must  be 
dismissed  on  the  motion  of  the  appellee. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  S  3104;  Dea  Dig.  §  773.*] 

2.  AppEAt.  AND  Ebbob  (g  765*)  —  Briefs — 
pAiLtJBB  to  File— Ekcusb— Obai.  Aobee- 

UENT. 

Although  rule  39  (67  S.  W.  xvi)  tor  the 
government  of  the  Court  of  Civil  Appeals  recog- 
nizes that  It  may  excuse  appellant's  failure  to 
file  briefs  below  as  provided  by  statute,  yet  aa 
rule  46  (67  3.  W.  xviii)  provides  that  all  agree- 
ments of  parties  or  their  counsel  relatiofc  to  the 
nraiver  of  any  requirements  prescribed,  etc., 


shall  be  in  wxitlng  and  jBlsd  witti  die  tnnseiipt. 
an  oral  stipulation  extending  time  of  filing  wOl 
Dot  be  ocHisIdered. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  |  8100;  Dea  Dig.  |  W.*] 

Appeal  Crom  Dtetrlct  Ctmrt;  Bctiv  Goantr; 
S.  J.  Isaacka,  Judges 

Action  by  J.  U  lltrtln  against  the  T«xas 
&  Pactflc  RaUway  Company.  Fnnn  a  Jodg- 
muit  for  plalntifl;  datendant  appeals.  Dls- 
mlssed. 

McKenale  ft  Collings  and  J.  W.  Parte;  for 
ai^>^nt.  H^ber  ft  Hodson  and  B.  (X  Can- 
on, for  appdaea. 

OOMNSS,  a  J.  This  is  an  appeal  from 
a  Judgment  In  appellee's  tSavor  for  damages 
in  the  sum  of  f 1,200,  besides  costs  and  inter- 
est 

Ai^)ellant  has  not  filed  briete  In  this  court 
but  presents  an  application  to  be  permitted 
to  do  80.  The  appeal  was  perfected  on  the 
2d  day  of  Nov^ber,  1900,  and  the  excuse 
offered  for  a  failure  to  file  brie&  In  the  court 
below,  and  later  here,  aa  the  statute  and 
rules  provide,  is  that  one  of  appellee's  coun- 
sel agreed  to  waive  such  filing.  The  agree- 
ment however,  was  an  oral  one,  which  ex- 
pressly provided  that  counsel  for  the  ai^lee 
making  the  agreement  was  to  be  "givm  time' 
within  which  to  brief  this  cause  for  the  ap- 
pellee." Because  of  various  business  engagt^ 
ments  counsel  for  appellant  f&iled  to  prepare' 
his  brief  and  failed  to  file  it  in  the  court  be- 
low, or  to  present  the  same  to  appellee  until 
the  7tb  day  of  October,  1910,  several  mouths 
after  the  case  had  been  set  down  for  submis- 
sion In  this  court  for  the  15th  day  of  Octo- 
ber, 1910.  Appellant  insists  that  this  affords 
ample  time  within  which  to  answer  his  brief. 
Apiwllee,  however,  resists  the  motion  and  by 
a  v^fled  auBwer  shows  what  Is  otherwis«> 
apparent,  that  ai^>ellant's  brief  preerats  sonif 
24  assignments  of  error,  many  of  which  are 
predicated  upon  a  voluminous  statement  of 
facts,  and  he  asks  that  the  sppeal  be  dis- 
missed. 

It  seems  evident  that  we  cannot  say  as  a 
matter  of  law  that  the  time  afforded  is  suffi- 
cient The  transcript  was  filed  in  this  court 
January  13,  1910,  and  the  statute  (Rev.  St. 
art  1417)  specifically  requires  an  appellant 
or  plaintiff  in  error,  to  file  with  the  clerk  of 
the  trial  conrt  a  copy  of  his  brief  not  le$.<i 
than  five  days  before  the  time  of  filing  of 
tbe  transcript  In  the  Court  of  Civil  Appeals. 
After  such  filing  and  notice  thereof  by  tbe 
clerk,  the  appellee  Is  then  ^ven  20  day? 
within  which  to  prepare  and  file  copy  of  bl^ 
brief  In  the  court  below.  It  thus  appear?" 
that  the  law  contemplates  that  an  appellee 
sball  be  given  ample  time,  presumably  In  do 
event  less  than  20  days,  within  which  to  an- 
swer the  brief  of  appelfant  Appellee  has 
had  less  than  10  days  before  the  actual  8at>- 
misslon  of  the  cause,  and,  as  stated,  he  av«rs 
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that  It  iB  now  Impossible  to  prepare  hlB  an* 
swerlnf  brief  In  accordance  wltn  tbe  rales. 
True,  role  89  ^  S.  W.  xtQ  for  the  fown- 
ment  of  tbe  Gourte  <tf  Civil  Appeeta^  and 
tbe  caw  of  S.  A.  &  Aiansas  Pam  B7>  Oa 
T.  Holden,  98  Tex:  211,  S4  S.  W.  7S1,  ooi 
Sa^wne  Conrt,  lecognln  that  we  may  ex* 
eiue  aiveUant's  taUnte  to  file  lolefe  below 
ae  proTlded  statate,  for  "good  canae 
shown,"  and  appellant  Ins  tots  that  tbe  oral 
agreement  leferted  to  afltorda  ancta  good 
caose.  Rule  48  (87  8.  W.  xvUI|  for  the 
ConrtB  of  ClTll  Aroeals  provides  that:  "All 
agreementa  ct  partteB  ta  Uieir  coonad  relat* 
Ing  eltiier  to  the  merits  or  Gmdnct  of  tbe 
case  In  tbe  conrt,  or  In  referffiice  to  a  waiv- 
er or  any  of  the  requirements  prescribed  by 
the  rales  looking  to  the  proper  preparation 
of  an  ai^teol  or  writ  at  enor  fbr  a  submis- 
sion, shall  be  in  writing;  signed  by  the  par- 
ties or  their  conn  Bel,  and  filed  with  the  tran- 
script or  be  contained  in  it;  and,  to  tbe  ex- 
tent that  such  agreemoit  may  vary  the  rvu- 
lar  order  of  laroceediiift  shall  be  snbject  to 
snch  orders  of  the  conrt  as  may  be  necessary 
to  secnro  a  inoper  preparation  for  a  submls- 
sltm  of  the  cassi"  To  entertain  app^nt^s 
motion  to  file  hhi  briefs  is  bat  to  violate  the 
letter  and  the  siArlt  of  the  rale  qnoted.  The 
mle  contmnplatoa  that  we  shall  not  he  re- 
qnfred  to  consider  and  detwmlne  the  often 
conflicting  contentions  of  counsel  as  to  the 
ttam  and  tilect  of  oral  agre^oite,  and  snch 
agreements  we  think  should  not  be  consid- 
ered good  cause  for  so  pronoonced  a  failure 
as  now  exhibited.  It  forthor  appears  that 
counsel  for  appellee  reside  several  hundred 
miles  from  the  sitting  of  this  court,  and  we 
now  see  no  way  to  Indnlge  appellant's  long 
delay  without  denying  appellee  the  very  sab- 
stantial  rlgbte  of  time  In  which  to  meet  his 
adversaries'  case,  and  of  having  the  appeal 
disposed  of  in  ite  regular  order. 

We  thwefore  condude  that  appdlantfs  mb> 
tion  diould  be  overruled,  and  that  ai^dle^s 
motion  to  dismiss  tbe  appeal  should  be  sus- 
tained, see  Bowden  v.  Patterson.  108  S.  W. 
177;  Harris  v.  Bryson  et  al.,  81  Civ. 
App^  514,  73  S.  W.  548;  Booher  v.  Ander- 
son, 35  Tex.  Ctv.  App.  436.  80  S.  W.  885. 


BOWEN  V.  HART  LAND  ft  IMPROTQ- 
UENT  CO. 

(Court  of  GItII  Appeals  ot  Texas.    Dec.  2, 
191(k   Rehearing  Denied  Dec.  22,  1910.) 

1.  PAnrmoN  (I  78*)— Saij>— Right  to  Obdeb. 

The  rale  tnat  vbere  one  Johit  owner  goes 
Into  possession  of  the  common  property,  and 
makes  permanent  improvements  thereon,  the 
court  in  partition  may  set  apart  to  him  tbe 
pert  so  fmproved  if  It  can  be  done  without  im- 
THiiring  the  rifchts  of  the  other  joint  owners, 
does  not  aathorize  the  court  in  partition  of  four 
iotB  to  award  to  one  joint  owner  a  lot  perma- 
nently Improved  by  him  where  tbe  only  access 
to  the  other  lots  is  over  the  lot  lo  improved, 


and  where  to  separate  the  lot  improved  (lom  tbe 
others  would  seriously  impair  their  value,  and 
the  conrt  may  order  a  sale  of  all  the  lots. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Vig.  H  265-273;  Dec  Dig.  |  78.*] 

2.  FlXTUBES  (8  32*)— iMPBOVmCENTS  BT  TEN- 
ANT—A  BANDO  N  KENT— TlTI£ . 

Where  certain  improvements  were  placed 
OD  tbe  leased  property  by  tenants  durine  their 
lease,  and  tbey  abandoned  the  property,  leaving 
the  improvements,  they  became  a  part  of  the 
realty,  and  when  the  teoants  gave  to  plaintiff 
the  improvements  they  passed  to  him  no  better 
title  than  they  bad  tnemselTes,  wliidi  was  the 
right  to  remove  them  dnring  the  term,  or,  it 
th^  were  allowed  to  bold  over,  within  a  rea- 
smiable  time  thereafter. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  i  63;  Dec.  Dig.  1  22.*] 

,  Appeal  _  fn»n  District  Court.  Galveston 
Coanty;  'day  B.  Btlgg/i,  Judge. 

Acti<m  by  B.  D.  Bowen  against  tbe  Hart 
lAnd  ft  Impfovemoit  Company  for  partltlcm. 
From  a  Judgmmt  Erecting  a  sale  of  the  real 
estete  and  edjusting  the  equities  betvreen  tbe 
parties,  plaintiff  appeals.  Affirmed. 

John  C.  Wallcer  and  Lewis  Fisher,  for  ap- 
pellant Geo.  B.  Robertson  and  D.  A.  Hawlc- 
ins,  for  appellee. 

REESE,  J.  This  Is  a  salt  by  R.  D.  Bowen 
against  the  Hart)  Lend  &  Improvement  Com- 
pany for  partition  of  lots  11,  12,  IS,  and  14 
in  block  739  in  the  city  of  Galveston,  and  for 
accounting  as  to  rents,  Improvements,  etc. 

Plaintiff  was  the  owner  of  an  undivided 
one-fourth,  and  defendant  of  three-fourtbs, 
interest  In  the  four  lots.  Plaintiff's  conten- 
tion was  that  he  was  the  owner  of  the  im- 
provements on  twth  tbe  north  and  south  half 
of  lot  14 ;  ttiat  the  property  was  capable  of 
a  Just  and  equitable  partition  In  kind;  and 
that  In  such  partition  there  should  be  set 
apart  to  him  lot  14  with  the  Improvements, 
requiring  him.  If  necessary,  to  pay  so  muCb  as 
was  required  to  make  np  the  excess.  If  any, 
in  value  of  said  lot  14  over  one-fourth  of  the 
whole  property.  He  also  claimed  that  In  the 
accounting  for  the  rente  be  be  held  entitled 
to  the  rents  for  the  improvements  on  both 
the  north  and  south  halves  of  lot' 14. 

On  trial  without  a  jury  the  court  adjudged 
that  plaintiff  owned  one-fourth  and  defend- 
ant three-fourths  of  the  property ;  tbat  plain- 
tiff was  the  owner  of  the  Improvements  on 
the  north  half,  but  not  those  <m  the  south 
half  of  lot  14 ;  that  the  property  could  not 
be  eqtially  divided  without  a  sale,  on  account 
of  the  relative  location  of  lot  14  to  the  other 
three  lota,  and  that  tbe  property  should  be 
sold  and  proceeds  divided.  In  the  adjust- 
ment of  the  equities  as  to  rents  and  Improve- 
mente  the  court,  in  Ite  decree,  allowed  plain- 
tiff the  value  of  the  improvements  on  the 
north  half  of  lot  14,  and  of  the  rents  tliereof. 
From  the  Jadgment  and  decree,  plaintiff  ai>- 
peals. 

Tbe  material  facte  are  as  follows:  On 
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January  23,  1895,  the  property  In  quMtlon 
was  Jointly  owned  by  ET.  J.  Hart  and  W.  M. 
Kice  in  tbe  proportion  of  three-fourths  to 
Hart  and  one-fourth  to  Rice.  Tbe  appellee 
has  succeeded  to,  and  la  now  tbe  owner  of, 
Hart'B  Interest  On  January  30,  1905,  ap- 
pellant acquired  tbe  tiUe  to  Rice's  one-fourth 
Interest,  which  be  now  holds.  On  January 
23,  1895,  appellant  leased  from  Hart  and 
Rice  by  separate  contracts  of  lease  the  north 
half  of  lot  14  for  a  term  beginning  Febmary 
1, 1895.  and  ending  February  1, 1900.  At  this 
time  there  were  two  buildings  on  said  north 
half.  AiveUant  bought  one  of  them  about 
1880  and  the  ottker  abont  1890.  Appelant 
continued  to  occupy  the  north  half  from  the 
date  of  his  lease  until  he  was  diapoasessed  by 
legal  proceedings,  at  tiie  suit  ot  anwUee,  on 
June  1,  iSO&.  ApofSlanVB  teoants  were  par- 
ties to  this  Jodgmmt,  but  be  was  not  On 
August  24.  188S,  Hart  and  Bloe  leased  to 
nood  ft  McBae  lots  11, 12, 18,  and  tbe  soatb 
half  of  lot  1^  for  a  term  beginning  Beptem- 
ber  1,  189S,  and  ending  Angnst  81,  1896. 
riood  A  HcRae  occui^  the  prc^rty  leased 
by  than  until  early  tn  1901,  when  tlbey  sur- 
rendered possession  to  tbe  owners,  leavlnff  it 
with  the  ImproTements  <m  It  On  May  28, 
1903,  SL  O.  Flood  ft  Ca  (B.  O.  Flood  being  one 
of  the  partnen  of  Flood  ft  McBae  aforesaid) 
leased  the  property  for  one  year.  Under  this 
lease  they  occiQtied  the  property  until  Ibe 
wd  of  tbebr  teaa  when  they  abandoned  the 
property.  There  were  no  tmprorements  on 
that  part  of  lot  14  leased  to  Flood  ft  McBae 
and  B.  0.  Flood  ft  Ca,  when  tbey  leased  In 
1895.  During  the  first  term  Flood  ft  McBae 
erected  a  small  brl(&  building  <mi  tlie  south 
half  of  lot  14,  which  building  Is  stUl  on  the 
property.  This  building  was  used  by  Flood  ft 
McBae  and  B.  O.  Flood  ft  Co.,  while  tbey  oc- 
cupied the  property,  in  connection  with  their 
business  of  operating  a  coal  yard.  In  1805 
this  building  was  given  to  appellant  by  Flood 
ft  McBae  under  some  sort  of  understanding 
that  "when  such  disposition  could  be  made  of 
the  building  as  would  Justify  appellant  In 
giving  a  coflslderation  for  the  same  he  was  to 
do  so."  Foaeesslon  of  the  building  was  to  be 
given  to  appellant  upon  vacating  the  premises 
by  Flood  ft  McBae.  The  keys  to  the  build- 
ing were  given  to  appellant  when  Flood  ft 
McBae  and  E.  O.  Flood  ft  Co.  finally  vacated 
the  premises.  Upon  the  facts  thus  fonnd  the 
court  adjudged  the  equities  aa  to  rents  and 
improvements,  allowing  appellant  tbe  value 
of  the  improvements  on  the  north  half  of  lot 
14  and  tbe  rents  tbereoC 


The  evidence  is  sufficient  to  su^Knt  tbe 
condusion  of  the  trial  court  that  the  four 
lots  could  not  be  equitably  partitioned  with- 
out a  nl&  Wbile  there  is  some  conflict  In 
the  evidence  on  tlUs  point;  there  was  evidence 
sufficient  to  show  that  the  <»ily  access  to  lots 
11, 12,  and  13  was  over  and  across  lot  14,  and 
that  to  separate  that  lot  from  the  otbers 
would  seriously  impair  their  value.  We  reo 
ognlze  fully  the  principle  that  wh^  tme 
Joint  owner  goes  into  possession  of  tbe  com- 
m<Hi  jMropoty  and  makes  permanent  iffliHove- 
ments,  In  a  partition  of  the  property  among 
the  owners  tliat  part  so  Improved  by  one  Joint 
owner  will  be  set  apart  to  bim  where  U  can 
be  done  without  Impairing  tbe  rights  of  tbe 
other  Joint  <muen,  but  that  prlndiAe  cannot 
be  a^led  here  f6r  the  reasons  abov»  stated. 
The  first;  assignmoit  ot  error  presenUng  tUs 
qoestfim  is  oTermled. 

Nor  did  the  court  err  In  boldlng  that  appe- 
lant was  not  the  owner  of  the  ImprovauntB 
on  the  south  half  of  lot  14,  as  contended  by 
appellant  In  his  second  assignment  of  error. 
These  Improvements  were  placed  on  the 
pn^rty  tiy  Flood  ft  McBae  during  tbeir  first 
lease.  When  tb^  abandoned  the  prt^erty 
und«-  this  lease  In  1901,  leaving  tbe  im^Dre- 
moit^  tbey-  became  a  part  of  the  realty. 
When  Flood  ft  McRae  gave  the  Improvements 
to  appellant  they  passed  to  him  no  higher  or 
better  title  than  th^  had  tbemsdves,  wbldi 
was  the  right  to  remove  them  daring  the 
term*  or  at  farthest,  as  tbey  seem  to  have  been 
allowed  to  hold  over  after  the  expiration  of 
the  term  according  to  the  terms  of  tbe  lease, 
within  a  reasonable  time  thereaft».  This 
last  is  the  rule  where  the  tenant  holds  for 
a  term  uncertain  as  to  time  of  duration. 
Flood  ft  McRae  abandoned  the  proi>ert7,  and 
their  right  under  the  first  lease  terminated  In 
1001,  and  no  attempt  was  ever  made  by  them 
or  appellant  to  remove  tbe  Improvements. 
So  they  became  a  part  of  the  realty. 

What  we  have  said  also  disposes  of  the 
third  and  fourth  assignments  of  error. 

The  fifth  assignment  of  error  assails  tbe 
Judgment  of  the  court  as  being  contrary  to 
the  law  and  the  evidence  in  that  an  insuffi- 
cient amount  of  money  was  awarded  to  ap- 
pellant This  complaint  Is  also  based  upon 
appellant's  claim  that  he  was  the  owner  of 
the  improvements  on  the  south  half  of  lot 
14,  and  should  have  been  awarded  tbe  rents 
thereof,  which  cannot  be  sustained. 

We  find  no  error  in  the  record,  and  tbe 
Judgment  Is  affirmed. 

Affirmed. 
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ATGHI80N,  T.  ft  S.  F.  BY.  CO.  t.  EEEIL 
OBAIN  00. 

<Ooiiit  of  Civil  Appeal!  of  Tezaa.    Not.  24, 
1910.   Od  Reheaxiiv,  Dee.  6,  Iffia) 

1.  Tbiai.  (I  101*)  — InsTRncnoNS— AsscicF- 
noN  or  Fact. 

Id  an  action  agalnet  a  carrier  for  negligent 
delay  in  transporting  grain,  an  InBtmction  that 
tbe  jui7  might  also  find  for  plaintiff  for  its  dam- 
age, if  any,  for  being  deprived  of  the  nae  of  the 
wheat  which  it  had  contracted  to  sell,  if  the 
jury  fonnd  that  any  of  the  wheat  bad  been  sold 
by  plaintiff,  was  erroneons,  as  aasomlng  that 
the  carrier  had  BOtica  of  the  special  damage  ac- 
cruing and  to  accrue  to  plaintlfl. 

[Ed.  Note^For  other  cases,  see  Trial.  Cent. 
Die.  H  42(M31;  Dea  pig.  1 181.*] 

On  Rehearing. 

2.  ApPKAI.  and  EbBOB  (S  1140*)~RBTBBaAI/— 

Cubing  Ebbob— Remitthub. 

Where  a  judgment  was  reversed  on  appeal 
because  of  error  in  an  Instruction  with  refer- 
ence to  special  damages,  the  jadgment  will  be 
affirmed  on  plaintiff  remitting  such  damages. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  4466;  Dec  Dig.  {  1140.*] 

Appeal  from  Cooke  County  Court;  C  B. 
Pearman,  Judge. 

Action  b7  tbe  Keel  Grain  Company  against 
the  Atdilaon,  Topeka  &  Santa  F6  Railway 
Company.  Jndgment  for  plalntur,  and  de- 
teodant  appeals.  Reversed  and  remanded. 

A.  H.  Culwell  and  Terry,  Cavln  &  Mills, 
for  appellant  Davlg  ft  Thomason,  for  ap- 
pellee. 

LEVY,  J.  This  suit  was  for  negligent  de- 
lay In  tbe  transportetlon  bf  certain  wbe&t, 
which  appellee  claims  remlted  In  qyedal 
damages  to  It 

By  the  ninth  anlgnment  of  error  com- 
plaint Is  made  of  tbe  court's  charge,  that  It 
was  on  the  weight  of  the  evidence.  The  as- 
signment mnst  be  sustained,  we  think,  on 
the  ground  that  it  assumed  that  the  appel- 
lant company  had  notice  of  the  special  dam- 
age accruing  and  to  accrue  to  appellee.  The 
portion  of  the  charge  that  la  objectionable 
reads:  "Ton  may  also  find  for  plaintiff  In 
whatever  amount  It  had  been  damaged,  if 
anything,  for  being  deprived  of  the  use  of 
tbe  wheat  which  it  had  contracted  to  sell. 
If  yon  find  that  any  of  said  wheat  had  been 
«old  by  plaintiff." 

Tbe  other  assignments  presented  by  appei- 
lant  do  not,  as  comidalned  of,  afford  ground 
for  Teversal.  By  this  we  do  not  mean  to  ap- 
prove the  charge  of  the  court  as  having  pre- 
,  seated  the  pertinent  and  proper  issnes  of  the 
case  to  the  jury.  We  do  think,  however, 
that  the  conn^  court  of  Cooke  county 
clearly  has  Jurisdiction  of  this  salt,  and  that 
In  this  respect  the  appellant's  contention 
cannot  be  sustained. 

The  jndsmoit  was  ordered  rerersed  and 
remanded. 


On  Rehearing. 

The  appellee  has  filed  a  z«mittltnr  of  the 
special  damages  as  curing  the  error  for 
which  the  Jndgmeiit  was  reversed  and  the 
cause  remanded.  The  motion  Is  granted  and 
the  remittitur  allowed.  There  being  no  oth- 
er error  In  the  case,  the  jndgmoit  will  there* 
fore  be  affirmed,  with  costs  of  an>eal  to  be 
taxed  against  appellee. 

We  do  not  construe  the  petition  of  appellee 
as  seeking  damages  for  failtire  to  fumtah 
cars  when  demanded  for  Interstate  traffic, 
or  for  damages  for  an  unreasonable  and  un- 
lawful preferoice  or  advantage  to  other  traf- 
fic over  the  carriage  of  its  wheat  It  is  a 
suit  for  damages  arising  from  negligent  de- 
lay, as  pleaded  by  appellee,  In  shipping  and 
transporting  Its  wheat.  Appelant  company 
sought  to  excuse  the  delay  by  pleading  an 
unprecedented  and  unexpected  rush  of  busi- 
ness at  the  time  of  the  transactitm  In  ques- 
tion. Appellee  filed  a  supidemeaital  petltlw 
denying  that  the  failnre  to  tran^rt  the 
wheat  was  due  to  an  unprecedoited  nuh  of 
business,  and  alleging  that  the  failnre  to 
make  the  shipment  was  due  to  the  negUgence 
of  the  company.  And  evidence  vas  intro- 
duced by  both  the  appellant  and  the  appellee 
on  this  issne. 


TRINITY  ft  B.  V.  BY.  CO.  v.  CARPENTER. 

(Court  of  CSvll  Ai^la  of  Texas.    Nov.  26, 
l&ld   Rehearing  Denied  Dec.  10,  1910.) 

1.  Evidence  (8  127*)— Res  Gestae— Pebsonai. 
iNjiniiEB— Declabations  or  Pain. 

Evidence  that,  after  tbe  injury,  plaintiff 
c(Hnplained  of  pain  and  was  very  nervous,  was 
admissible  when  the  pain  or  suffering  complain- 
ed of  was  contemporaneous  with  the  declara- 
tion; it  not  being  necessary  that  it  be  also  res 
gestSB  of  the  original  injury. 

[Bd.  Note.— For  ofher  cases,  see  Evidence, 
Cent  Dig.  H  377-382 ;  Dec  Dig.  |  127.*] 

2.  Apfbal  and  Ebbob  ({  1090*)— Admission 
or  Evidence— Pbxjudice. 

Id  an  action  for  injuries  to  a  married  wo- 
man while  enceinte,  the  admission  of  evidence 
that  at  the  birth  of  the  child  she  complained  of 
pain,  it  error,  was  not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1050.*1 

3.  ElviDENCE  (I  471*)— Stahiicent  or  Facts 
OE  Conclusions. 

Where,  in  an  action  for  injury  to  a  mar- 
ried woman  while  enceinte,  it  appeared  that 
witness  had  been  present  at  the  birth  of  plain- 
tiff's former  child,  and  was  also  present  at  tbe 
birth  of  the  one  bom  shortly  after  the  alleged 
injury,  evidence  that  plaintiff  suffered  more 
pain  accompanying  tbe  latter  birth  than  when 
her  former  children  were  bom  was  not  objec- 
tionable as  the  witness*  conelnsion. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  {  4n.*] 

4.  Tbial  (B  253*)— Request  to  Chaboe— Re- 
fusal, 

In  an  action  against  a  carrier  for  Injuries 
to  a  female  passenger  while  enceinte  because  of 
alleged  misconduct  of  the  conductor,  an  instrac- 
tion  that  if  the  passenger  immediately  after  the 
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alleged  conversatioQ  vith  the  condactor  suffered 
from  cold,  fear,  and  fever,  that  the  condldon  of 
which  she  complained  resulted  from  the  cold 
and  fever,  or  if  the  jury  were  nnable  to  tell 
from  the  evidence  whether  it  resulted  from  the 
conduct  ot  the  defendant's  conductor,  the  jury 
should  find  for  defendant,  was  properly  refosed, 
as  ignoriuK  the  fact  that  plaintiff  also  claimed 
damages  on  account  of  shame  and  humiliation 
alleged  to  have  been  suffered  while  a  passenger 
in  consequence  €it  the  all^^ed  mlscmdact  ttf  the 
conducbff. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  H  «La^;  Dec  Dig.  I  263.*] 

5.  OaSBIEBS  (I  •SlT'j—TBARBPOnATIOR  OT 
PASSEMaBBS— MmOOHOUOr  OT  OOHDUOIOB— 
EVZDENCB. 

Where,  In  an  action  against  a  carrier  for 
iniailes  to  plaintUFs  wife  hy  alleged  converea- 
tlon  with  defendant's  conductor  in  Insisting  on 
fare  for  plaintiff's  child,  defendant  claimed  tbat 
the  acts  of  the  conductor  were  not  calculated  to 

Sroduce  the  effect  alleged,  evidence  that  a  few 
ays  before  the  conversation  in  gnestion  the 
wife  had  a  similar  conversation  with  the  same 
conductor,  who  adopted  the  same  manner  as  on 
the  occasion  In  question,  and  that  no  bad  ef- 
fects resulted  to  the  wife  therefrom,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Osrriers, 
Dec.  Dig.  §  317.»] 

6.  Gabbiebs  (S  321»)— Injdbt  to  Pabsbngbb 
— Act  of  Cohductob— iNSTBUcnoNS. 

Acts  30th  Leg.  c.  42,  |  6,  provides  that 
any  person  using  any  transportation  on  any 
railroad  or  obtaining  transportation  for  less 
than  the  same  services  furnished  to  others  shall 
be  guilty  of  a  misdemeanor  and  fined.  In  an  ac- 
tion against  a  carrier  for  aU^ged  misconduct  of 
its  conductor  with  reference  to  a  demand  on  the 

Slsintiff'a  wife  for  fare  for  her  child,  the  evi- 
ence  showed  that  the  conductor  told  plaintiff's 
wife  that  he  could  not  oury  the  child  vitiioiit 
payment  of  fare,  and  that  he  would  have  to  ex- 
pel the  child  unless  the  fare  was  paid,  and  that 
under  the  statute  it  was  an  offense  for  him  to 
permit  the  child  to  ride  without  payment  of 
fare.  There  was  evidence  that  the  wife  entered 
the  train  not  expecting  to  pay  Hie  for  the  child. 
Seld  error  to  refuse  an  instruction  that  the  con- 
ductor was  entitled  to  make  such  statement  to 
plaintiff,  and  that,  if  such  conversation  was  bad 
the  jury  could  not  find  for  plaintiff  unless  the 
conductor's  manner  was  rough,  and  as  a  result 
therefrom  the  wife  suffered  the  Injury  alleged. 

[Ed.  Note.— For  other  caaes,  see  Ghrders, 
Dec  Dig.  I  32L*] 

iij)peal  from  District  Court,  Hill  County; 
W.  C  Wear,  Jodge. 

Action  by  W.  W.  Carpenter  against  the 
Trinity  &  Jfoazos  Valley  RallTay  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals,  Berersed  and  remanded. 

Andrews,  Ball  ft  Streetman  and  Morrow  & 
Smithdeal,  for  appellant    Collins  ft  Gum- 

mlngs,  for  appellee^ 

TALBOT,  J.  This  Is  the  secoDd  appeal  In 
this  case.  See  119  S.  W.  335.  The  suit  was 
brought  by  the  appellee  against  the  appellant 
for  damages  alleged  to  bare  been  anstalned 
OD  account  of  Injuries  to  his  wife  while  she 
was  a  passenger  on  one  of  appellant's  trains. 
In  his  first  amended  petition,  filed  'September 
!),  1009,  and  upon  Tvhlch  the  case  was  tried, 
the  plaintiff  alleged,  in  substance,  that  ou  or 


about  the  20tb  day  of  September,  1907,  his 
wife,  Isle  Carpoiter,  became  a  paBsaiger  up- 
on one  of  appellant^s  trains,  and  carried  on 
said  train  wltb  her  a  Uttle  cbUd  Ave  years 
of  age;  that,  before  embarking  npon  said 
train,  his  wife  provided  herself  wltb  a  ticket 
entitling  her  to  ride  upon  said  -train  from 
HUlsboro,  Tex.,  to  Mexla,  Tex.,  but  tbat  she 
did  not  procnre  a  ticket  for  said  child  be- 
cause of  Its  tender  years  and  small  size,  and 
because  no  ticket  had  ever  theretofore  been 
demanded  or  required  of  said  child,  but  tbat 
his  wife  was  willing  to,  and  did,  pay  fare  for 
said  child  when  same  was  demanded.  The 
appellee  further  allied  that,  after  said  train 
left  HUlsboro,  the  appellant's  coodnctor  In 
charge  thereof  accroached  appellee's  wife 
and  took  up  said  ticket,  and  asked  appd- 
lee's  wife  for  a  ticket  for  the  little  girl,  and 
that  she  replied  tbat  she  had  no  ticket,  as 
she  was  only  five  years  old;  tbat  thereupon 
said  conductor  In  a  harsh,  rough,  nncontb, 
and  violent  tone  of  voice,  and  In  an  angry 
and  threatening  manner,  demanded  of  appel- 
lee's wife  that  she  pay  for  the  transportation 
of  said  child,  or  he  would  put  her  and  the 
child  off  the  train;  that  she  told  the  con- 
ductor that  she  had  recently  carried  the  child 
without  paying  fare,  and  that  the  conductor 
In  the  manner  aforesaid  told  h»  he  did  not 
care  if  she  had  carried  the  child  a  thousand 
times  she  could  not  do  It  on  that  train,  and 
that  she  had  violated  the  law,  and  was  guilty 
of  a  penitentiary  offense.  In  getting  upon  the 
train  without  a  ticket  for  the  child,  and  that 
If  he  had  a  friend  good  enough  to  carry  blm 
on  the  train  without  a  tldtet,  he  would  not 
tell  it  on  him;  tliat  during  said  conversation 
appellees  wife  paid  fare  for  said  child.  Ap- 
pellee also  alleged  that  his  wife  was  a  wo- 
man of  ctilture  and  reflnemMit,  and  nervous 
and  delicate,  and  that  at  the  time  she  was 
seven  months  advanced  In  pr^pnancy,  and 
therefore  more  subject  to  agitation  and  ex- 
citement than  ordinarily;  that  all  the  acts 
and  conduct  of  the  said  condnctor  were  in- 
sulting, coarse,  and  humiliating  to  her;  that 
there  were  other  passengers  upon  the  train 
who  beard  the  conductor;  and  that  because 
of  bis  said  acts,  words,  and  conduct,  and  be- 
cause of  the  nfflrvousoess,  delicacy,  and  re- 
finement of  appellee's  wife,  and  because  of 
her  said  pregnant  condition,  and  because  of 
the  presence  of  said  passengers,  she  was 
greatly  humiliated  and  caused  to  expolence 
a  feeling  of  shame,  humiliation,  and  disgrace, 
and  to  become  nervous  and  excited  and  sick, 
and  caused  to  suffer  physical  and  mental 
pain,  whereby  plaintiff  vras  damaged  In  the 
sum  of  $5,000.  The  defendant  answered  by  a 
general  denial.   The  case  was  tried  Septem- 
ber 15,  1909,  and  resolted  In  a  voxUct  and 
judgment  In  favor  of  the  plaintiff  for  tlie 
sum  of  $3,000,  and  the  defendant  appealed. 

There  was  no  error,  we  believe.  In  pomlt- 
tlng  Mrs.  Uenefee  to  testis  that  idie  was 
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with  Mrs.  Carpenter,  the  plaintUTB  vlfe,  for 
10  days  dariitg  the  month  of  June^  1909.  sub- 
sequent to  the  alleged  Injurlee,  and  that  Mrs. 
Carpenter  was  very  nervoos  and  complaln»i 
of  pain.  We  regard  the  atatemeot  that  Mrs. 
Carpenter  was  very  nervous  as  the  statement 
of  a  fact  based  upon  the  witness'  personal 
obsenratlon  of  Mrs.  Carpenter'a  condition, 
and  not  the  expression  of  the  witness'  opin- 
ion or  condnslon.  Railway  Co.  t.  Oslin,  26 
Tfflf.  Civ.  i^>p.  870,  63  S.  W.  1089.  The  state- 
ment tliat  Mrs.  Carpenter  complained  of  pain 
was,  we  think,  admlasible  as  tending  to  show 
that  Mrs.  Carpenter  at  the  time  the  com- 
plaint was  made  was  suffering  physical  pain 
as  the  result  of  the  conduct  of  appellant's 
conductor,  and  not  a  mere  declaration  of 
pain  suffered  at  some  other  time.  Ttiat  such 
complaints  are  admissible  when  the  patn  or 
«uflerlng  complained  of  was  contemporane- 
ous with  the  declaration,  and  need  not  be  res 
gestae  with  the  original  injury,  is  well  set- 
tled. Bailway  Co.  v.  Haynes,  86  S.  W.  934; 
Railway  Go.  v.  Shafer,  54  Tex.  641;  Jackson 
v.  BaUway  Co.,  23  Tex.  Civ.  App.  319,  55  S. 
W.  376;  Railway  Co.  v.  Barron,  78  Tex.  421, 
14  8.  W.  698. 

The  second  assignment  of  «Tor  Is:  "The 
court  erred  In  permitting  the  witness  Mrs 
Menefee  to  testify  in  answer  to  questions 
propounded  to  her  by  idalntlff  that  ttt  the 
birth  of  the  child  Mrs.  Carpenter  complained 
of  pain,  and  that  she  complained  of  more 
pain  than  she  did  at  the  birth  of  her  other 
children,  because  said  answer  waa  an  opin- 
ion and  conclusion  of  the  witness,  and  be- 
cause it  Involved  hearsay  statemwts,  and  be- 
-cauae  it  was  immatMlal."  Permitting  the 
witness  to  say  that  Mrs.  Carpenter  at  the 
birth  of  her  child  which  occurred  after  the 
alleged  Injuries  complained  of  pain,  if  error 
at  all  was  not  of  such  a  character  as  to  war- 
rant a  reversal  of  the  case,  and  the  assertion 
In  the  assignment  to  the  effect  that  the  wlt- 
neas  was  permitted  to  state  that  Mrs.  Car- 
penter complained  on  that  occasion  of  more 
pain  than  she  did  at  the  birth  of  her  other 
children.  Is  not  sustained  by  the  bill  of  ex- 
ceptlons  reserved  to  the  ruling  of  the  court 
From  this  bill  it  appears  that  the  question 
asked  and  answer  given  were  as  follows: 
"Q.  Now,  I  will  ask  you  whether  or  not  she 
con^lained  more  or  less  when  this  child  was 
bom  than  she  did  at  the  birth  of  the  others 
of  her  children?  A.  Yes,  sir;  she  did."  Con- 
sidering the  form  of  the  question  and  the 
answer,  it  can  as  well  be  said  that  the  wit- 
ness Intended  to  say,  and  did  state,  that  Mrs. 
Carpenter  complained  less  on  the  occasion  In 
question,  as  that  she  complained  more,  and 
hence  practically  lesves  the  question  unan- 
fiwered.  If,  however,  it  aK>eared  that  Mrs. 
Menefee  was  present  at  the  birth  of  Mrs. 
Oarpoiter's  othw  children,  to  whom  the 
question  referred,  as  well  as  the  birth  of  the 
child  bom  after  her  alleged  injuries  and  that 
ahe  intended  to  aay  that  Mrs.  Carpenter  com- 
plained more  at  the  birth  of  the  child  bora 


after  her  Injuries  were  received  than  at  the 
birth  of  the  other  children,  and  her  answec 
was  so  understood  by  the  Jury,  then  we  think 
the  answer  was  properly  admitted  as  the 
statement  of  a  fac^  and  not  the  witness* 
conclusion. 

The  refusal  of  the  following  special  charge 
is  made  the  basis  of  appellant's  sixth  assign- 
ment of  error:  "If  you  believe  from  the  evi- 
dence that  Mrs.  Carpenter  immediately  after 
the  allied  conversation  with  the  conductor 
suffered  from  cold  and  fever,  and  that  the 
condition  of  which  she  complains  in  her  pe- 
tition herein  resulted  from  such  cold  and 
fever,  or  if  you  are  unable  to  tell  from  the 
evidence  whether  the  same  resulted  from 
such  cold  and  fever,  or  from  any  act  or  con- 
duct on  the  part  of  the  defendant  or  its  con* 
ductor,  you  will  find  for  the  defendant." 
There  was  no  error  in  refusing  this  charge, 
because  it  Ignored  that  branch  of  the  case 
claiming  damages  on  account  of  shame  and 
humiliation  alleged  to  have  been  suffered  by 
Mrs.  Carpenter  in  consequence  of  the  alleged 
conduct  on  the  part  of  appellant's  conductor, 
and  instructed  the  jury  unqualifiedly  to  re- 
turn a  verdict  in  favor  of  the  appellant  if 
they  found  that  the  condition  of  which  Mrs. 
Carpenter  complained  in  her  petition  resulted 
from  cold  and  fever,  or  to  return  such  verdict 
If  they  were  unable  to  tell  from  the  evidence 
whether  such  condition  resulted  from  cold 
and  fever  or  from  any  act  or  conduct  on  the 
part  of  the  appellant  or  its  conductor.  Of 
course,  it  will  not  be  contended  that  the 
shame  and  humiliation  which  plaintiff  al- 
leges his  wife  suffered  on  account  of  the 
conduct  of  appellant's  conductor  may  have 
resulted  from  the  cold  and  fever  with  which 
she  suffered  shortly  after  such  conduct  The 
charge,  therefore,  in  directing  absolutely  a 
vtt^ct  for  defendant  in  the  event  the  Jury 
believed  the  condition  of  which  Mrs.  Car- 
penter complained  resulted  from  cold  and 
fever,  or  to  return  such  verdict  if  they  were 
unable  to  tell  from  the  evidence  whether 
such  condition  resulted  from  cold  and  fever 
or  the  conduct  of  appellant's  conductor,  was 
defective,  and  to  have  given  It  In  charge  to 
the  Jury  would  have  been  positive  error. 

Appellant's  third  assignment  complains 
that  the  court  erred  in  refusing  to  allow  the 
"defendant  to  prove  by  the  witness  Mrs. 
Men^ee  that  a  few  days  before  the  conversa- 
tion with  the  conductor  of  which  complaint 
Is  made  the  plaintiff's  wife,  Mrs.  Carpenter, 
had  a  similar  conversation  with  the  same 
conductor  on  defendant's  railroad,  and  the 
conductor's  manner  on  that  occasion  was  the 
same  as  on  the  occasion  complained  about 
and  that  no  bad  effects  resulted  to  Mrs.  Car- 
penter from  such  conduct"  The  proposition 
is,  In  effect,  that  It  being  contended  by  ap- 
pellant that  the  acts  of  the  conductor  com- 
plained of  were  not  calculated  to  produce  the 
effect  alleged,  and  did  not  In  fact  pro- 
duce such  effect  appellant  should  have  been 
permitted  to  show  that  the  same  or  similar 
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coDdact  on  the  part  of  Its  conductor  under  the 
same  or  similar  circumstances  a  few  days 
prevloDsly  bad  resulted  in  no  InconTenlence, 
sliame,  humiliation,  or  suffering.  We  are 
of  tbe  opinion  tbe  testimony  offered  was  ad- 
missible, and  Its  exclusion  reversible  error. 
Whelier  or  not  the  Injuries  of  which  plain- 
tiff complained  were  the  proximate  result  of 
the  alleged  words,  acts,  and  conduct  of  ap- 
pellant's conductor,  or  resulted  from  other 
causes,  was  an  Issue  sharply  drawn  by  the 
testimony,  and  _  any  legitimate  fact  or  cir- 
cumstance tending  to  aid  the  jury  In  a  prop- 
er determination  of  the  issue  should  have 
been  admitted  In  evidence.  But  appellee  in- 
sists that  notwithstanding  the  ruling  here 
complained  of  the  court  did  permit  tbe  wit- 
nesses Mrs.  Menefee,  Mrs.  Carpenter  and  the 
conductor  to  state  just  what  did  occur  be- 
tween Mrs.  Carpenter  and  the  conductor  on 
the  occasion,  to  which  the  excluded  testi- 
mony related.  We  have  examined  the  tes- 
timony of  tbe  witnesses  relied  on  to  sustain 
tbls  Insistence,  and  do  not  agree  that  the 
statement  of  either  of  said  witnesses  is  the 
same  or  equivalent  to  tbe  statement  offered 
and  excluded,  nor  does  it  appear  that  this 
testimony  comprehends  all  that  was  said 
and  done  by  appellant's  conductor  on  the 
occasion  in  question,  and  the  bill  of  excep- 
tions shows  that  the  witness  (Mrs.  Menefee), 
bad  she  been  permitted  to  do  so,  would  have 
testified  that  the  conduct  of  appellant's  con- 
ductor towards  Mrs.  Carpenter  was  tbe  same 
on  both  occasions  referred  to,  and  that  said 
conduct  on  the  flrst  occasion  bad  no  injuri- 
ous effect  upon  her.  The  ruling  of  tbe 
court  attacked  was  not  therefore  cured  and 
rendered  harmless  by  the  testimony  relating 
to  the  subject  of  tbe  assignment  under  con- 
sideration. 

The  refusal  of  tbe  following  special  charge, 
requested  by  appellant,  is  assigned  as  error : 
"You  are  charged  as  the  law  of  this  case  that 
tbe  defendant's  conductor  bad  the  right  to 
tell  Mrs.  Carpenter  that  he  coold  not  carry 
tbe  child  without  tbe  payment  of  fare  for  It, 
and  bad  the  right  to  tell  her  that  he  would 
have  to  put  the  child  off  tbe  train  unless  she 
paid  fare  for  it,  and  he  also  had  the  right  to 
explain  to  the  said  Mrs.  Carpenter  that  ttie 
statute  made  it  an  offense  for  him  to  per- 
mit the  child  to  ride  without  tbe  payment 
of  fare,  and  tbst  it  also  made  it  an  of- 
fense for  any  person  to  ride  without  the  pay- 
ment of  fare,  and.  If  yon  believe  that  he  had 
such  conversations  with  her  and  made  such 
statements  to  her,  you  cannot  find  for  her 
on  that  account,  unless  you  should  further 
believe  from  a  preponderance  of  the  evidence 
that  his  manner  was  barsb  and  rough,  and 
that  as  a  result  of  such  manner  on  bis  part 
she  suffered  Injury."  This  charge  was  not 
Id  our  opinion  fully  covered,  or  tbe  issue  em- 
bodied therein  submitted  to  the  Jury,  as  ap- 
pellant was  entitled  to  have  It  submitted  by 
any  other  Instruction  given,  and  Its  refusal 
wu  material  error,  which  very  probably  re- 


sulted in  injury  to  the  appellant  The  court 
chained  tbe  Jury  that  if  the  condactor  ap- 
proached Mrs.  Carpenter  and  addressed  her 
in  a  harsh,  rough,  uncouth,  and  vloloit  tone 
of  voice,  or  In  an  angry  manner,  and  de- 
manded of  her  the  payment  of  tbe  fare  for 
her  ditld,  or  that  she  purchased  a  ticket  for 
tbe  child,  and  that  the  acts,  words,  and  con- 
duct or  either  on  the  part  of  said  conductor 
were  reasonably  calculated  to  cause  the  io- 
Jurles  complained  of,  etc,  to  And  for  tbe 
plaintiff,  and,  as  contended  by  counsel  for  ap- 
pellant, should  have  explained  to  the  jary  tqr 
the  giving  of  said  special  charge  that  tbe 
mere  words  of  the  conductor  in  whidi  be  told 
her  she  would  have  to  pay  fare  for  the  dilld, 
and  that  be  would  have  to  pat  the  child  off 
unless  she  did  pay  for  It,  were  not  snflftdait 
to  give  rise  to  a  cause  of  action,  and  that 
they  could  not  find  for  tbe  plaintiff  unless 
the  conductor's  manner  was  harsh  and 
rough,  and  that  as  a  result  of  such  manner 
on  his  part  she  soffered  injury.  The  Impor- 
tance or  necessity  of  such  an  instruction  to 
properly  guard  tbe  rights  of  appellant  seems 
clear  by  reason  of  tbe  fact  that  there  was 
testimony  tending  to  show  that  Mrs.  Car- 
penter boarded  the  train  under  the  impre*- 
slon  that  she  ought  not  to  pay  fare  for  her 
child,  that  tbe  conductor  told  ber  that  both 
be  and  she  would  be  guUty  of  a  penitentiary 
offense  If  the  child  was  carried  free,  and  be- 
cause of  tbe  testimony  of  Dr.  Menefee  to 
tbe  effect  that  if  Mrs.  Carpoiter,  b^g  preg- 
nant, and  in  such  state  of  mind,  was  forced 
to  pay  fare  for  the  diUd,  it  would  likely 
wound  or  embarrass  and  humiliate  ber.  This 
witness  said:  "With  reference  to  whether  a 
woman  Is  more  or  less  easily  hurt  or  humili- 
ated, or  more  or  less  subject  to  embarrass- 
ment or  shame,  when  they  are  pr^;naot  than 
when  they  are  not,  will  say  that  when  they 
are  pr^ant  they  are  usually  more  easily 
hurt.  Sometimes  they  get  their  feelings  hurt 
when  they  are  in  that  condition  witbout 
much  cause,  and  after  having  become  agi- 
tated or  embarrassed,  or  having  their  feelings 
wounded.  It  does  not  make  any  difference 
what  tbe  cause  Is.  It  Is  liable  to  have  about 
the  same  effect  upon  them  If  the  wound  Is 
suffldent  If  be  (tbe  conductor)  compelled 
her  to  pay  fare  (for  tbe  child),  no  ta&ttec 
bow  he  did  It,  it  might  be  likely  to  woond 
the  feelings  of  a  woman  in  that  condition. 
*  *  *  Just  the  mere  fact  of  his  making 
her  do  something  that  she  felt  like  she  ought 
not  to  do,  no  matter  how  he  went  about  It, 
might  have  that  effect  upon  ber.  If  she  felt 
like  It  would  be  wrong  to  pay  the  tare  that 
would  be  calculated  to  disturb  her  fetilngs 
If  he  made  her  pay  it  That  would  cause  her 
^barrassment  and  agitation  and  humilia- 
tion, no  matter  how  he  went  about  It" 

Tbe  purpose  of  tbe  act  of  the  Thirtieth 
Legislature  (Laws  1907,  c.  4^,  as  declared  In 
Its  caption,  la  among  other  tblngs  to  pro- 
hibit railway  companies  and  other  common 
carrier  from  carryiiv  pmona  fre*  of  tiiarse. 
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and  whUe  it  Is  not  entirely  clear  whether,  by 
its  i>roTlfllons,  it  is  made  an  offense  punish- 
able by  a  fine  for  a  person  to  accept  trans- 
portation free  of  charge  from  the  railway 
company's  conductor,  or  other  agent,  in 
chaige  of  Its  train,  or  only  in  case  a  free 
pass  Is  presented  and  An  attempt  made  to 
ride  npon  it,  yet  we  have  reached  the  con- 
clusion that  section  6  of  the  act  makes  It 
such  an  offense  for  a  person  to  accept  free 
transiMrtation  from  the  condnctor;  that  is, 
to  travel  over  such  companies'  roads  on  their 
trains  by  permission  of  the  conductor  with- 
out paying  the  r^ular  fare  therefor.  Sec- 
tion 7  of  said  kct  also  makes  It  an  offense 
punishable  by  a  fine  for  any  <^cer,  agent,  or 
employ^  of  a  railway  company  to  willfully 
suffer  or  permit  to  be  done  any  act,  piatter, 
or  thing  in  the  act  prohibited  or  to  willfully 
omit  or  fail  to  do  any  act  or  thing  required 
by  the  act  to  be  done,  and,  if  the  offense 
be  unlawful  discrimination  in  rates,  fares, 
or  charges  for  tran^rtation  of  passengers, 
such  officer,  agent,  or  employe  so  offending 
may.  in  addition  to  the  fine  provided  for, 
at  the  discretion  of  the  jury,  be  Imprisoned 
In  the  penltentlaty  for  a  term  not  less  than 
Blz  months  nor  more  than  two  years.  Un- 
der this  section.  It  would  seem  that,  If  a  con- 
ductor of  a  railway  company  should  willfully 
permit  a  child  over  five  years  of  age  to  ride 
on  a  train  in  his  charge  without  collecting 
fare  for  Its  imssage,  he  would  be  guilty  of 
unlawful  discrimination  In  charges  for  trans- 
portation of  paiMengers  within  the  contem- 
plation of  said  statute,  and  subject  to  proae- 
cotlon  and  punishment  thraefor,  as  therein 
provided.  The  special  Charge  uqder  consid- 
eration was  not,  therefore,  objectionable  and 
proi>erIy  refused,  as  contended  by  appellee, 
because  It  Informed  the  jury  that  the  appel- 
lants conductor  had  the  right  to  explain  to 
Mrs.  Garpoiter  that  the  statute  made  It  an 
offense  for  blm  to  permit  ber  child  to  ride 
without  the  inyment  of  fare,  and  that  the 
statute  also  made  it  an  offense  for  any  per- 
son to  ride  without  the  payment  of  fare.  We 
have  discovered  no  reversible  error  in  the  as- 
signmenta  not  diseuased,  and  tbey  will  be 
overmled. 

VOT  the  errors  indicated,  however,  the  judg- 
ment of  tbe  court  below  Is  reversed,  and  the 
cause  remanded. 


WILSON     WBIS  et  aL 
(Court  of  Civil  Ai^te^of  Texas.   Dec.  7, 

BxxxB  AiVD  Notes  d  256*)— Patks  in  Note 

Before  an  accommodation  Indoraer  signed  a 
promissory  note,  it  was  made  payable  to  "my- 
self," referring  to  the  principal.  After  hia  in- 
dorsement, another  person's  name  was  inserted, 
without  bin  knowledge  or  consent,  after  the 
word  "myself,"  thereby  changing  the  payee  of 
the  notft  Had  that,  though  the  change  was  not 
inwiudldal  to  the  aceommodatl(«  indorser,  yet 


It  was  a  cbanm  in  the  tenns  of  Oii  note,  and 

beace  relieved  blm  of  liability. 

[Ed.  Note.— For  other  cases,  set  Billfi  and 
Notes.  Cent  Dig.  SS  581-599;    Dec  Dig.  I 

Appeal  firom  Harris  County  Court;  A.  SL 
Amerman,  Judge. 

Action  on  a  promlnory  note  by  S.  Messln- 
ger  and  Mrs.  O.  Cohen,  as  intervener,  against 
H.  T.  D.  Wilson,  as-  accommodation  Indors- 
er. Judgment  for  plaintiffs,  and  defendant 
appeals.  Reversed,  and  judgment  rendered 
for  defendant 

Fisher,  Sears  ^ft  Sears,  for  appellant 
Love  ft  Chann^,  for  appellees. 

JAMES,  G.  J.  This  proceeding  was  begun 
in  the  justice's  court  by  8.  Messluger  against 
C.  as  principal  and  H.  T.  D.  Wilson  as 

Indoreer  on  a  note  for  $160.  Mrs.  O.  Cohen 
Intervened,  claiming  to  be  the  owner  of  the 
note. 

The  note  which  is  attached  to  tbe  state- 
ment of  facts  la  as  follows: 

"No.  .    Honatoo,  Tezu,  V»j  30,  U08.   Due  . 

'Hilrtr  days  after  date,  tor  vala*  received,  m 
and  each  ol  us,  jolntlr  and  Mverally,  promUe  to  par 
to  the  order  of 

Myself— Mrs.  O.  Coben 
UKIOII  BAHK  AMD  TRUQT  OOMPMnf  »».» 
tlie  sum  of  One  Hundred  and  fifty  No/100  Dollsn 
together  vith  Interest  thereon  at  the  rata  of  eight 
per  cent,  per  annum  from  maturity  until  paid: 
principal  and  InUrest  of  this  note  payable  at  the 
office  of  Uwion  Banlr  and  Tiail  OeHBgaByi  at  Hous- 
ton, In  Harris  County,  Texas. 

"If  this  note  Is  not  paid  at  maturity  and  Is  placed 
In  the  hands  of  an  attorney  for  collection  we  agree 
to  pay  ten  per  cent,  additional  upon  the  principal 
and  Interest  hereof  aa  attorney's  fees  for  collection. 

"Bach  maker,  surety  and  endorser  hereon,  es- 
pecially waives  grace,  protest,  noUee  and  presenta- 
tion for  payment  c.  Wela. 
"Address:  ■  ," 

The  note  bears  Indorsements  as  follows: 
"C  Wels.   H.  T.  D.  Wilson^Extended  90 
days.— Extended  60  days." 

The  Judgment  In  the  justice's  court  was 
against  appellant  for  tbe  amount  of  the  note 
In  favor  of  Mrs.  Cohen.  Tbe  case  came  to 
the  county  court  on  appeal,  when  Wilson 
filed  his  written  pleading,  claiming  that  the 
extensions  evidenced  by  the  Indorsements  oi>- 
erated  to  discharge  him  as  Indorser.  He 
also  pleaded,  under  oath,  that  the  instru- 
ment sued  on  was  not  the  note  he  sigued, 
nor  was  same  executed  by  blm  or  by  any 
person  authorized  to  execute  It  for  Mm,  but 
that  It  contains  an  alteration  making  It  au- 
other  and  different  contract  from  that  which 
he  intended  to  obligate  himself,  which  al- 
teration consisted  in  adding  aud  interllniug 
the  name  of  Mrs.  G.  Cohen,  after  the  execu- 
tion and  delivery  of  said  note  to  the  inter- 
vener, and  that  it  was  without  his  knowl- 
edge or  coDsent  and  constituted  a  new  con- 
tract, which  is  not  In  any  way  binding  on 
this  defendant  In  the  county  court  Judg- 
ment again  went  against  Wilson,  who  ap- 
peals. 
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Tbe  first  assignment  of  error  Is  that  the 
court  erred  in  admitting  the  note  In  evidence 
over  appellant's  objection,  because  the  same 
bore  an  alteration  apparoit  upon  its  face, 
and  was  inadmissible  untU  said  alteration 
was  explained. 

The  second  assignment  la  that  the  court 
erred  In  not  withdrawing  the  note  from  evi- 
dence, when  Inteirener  failed  to  show  that 
the  alteration  was  made  with  defendant's 
knowledge  or  craisent,  or  In  some  way  by  his 
authority. 

Tbe  third  Is  that  tbe  court  having  found 
that  the  note  sued  on  had  been  altered  by 
the  Insertion  of  the  name  of  "Mrs.  G.  Cohen" 
as  the  payee  erred  In  not  rendering  Judg- 
ment for  appellant. 

Tbe  fourth  is  that  tbe  court  erred  In  not 
renderli^  judgment  for  Wilson  when  It 
found  as  a  fact  that  there  were  two  exten- 
sions of  tbe  note,  and  did  not  find  that  said 
extensions  were  made  by  Wilson's  autbority, 
or  with  his  knowledge  and  consent 

The  fifth  Is  that  tbe  court  erred  In  exclud- 
ing the  testimony  of  Wilson  going  to  show 
that  the  words  in  small  type  "Union  Bank 
ft  Trust  Company"  in  the  note  sued  on  bad 
been  scratched  out  subeeQurait  to  bis  in- 
dorsement thereon.  The  bill  of  exceptions 
shows  tbe  court  overruled  the  objection  to 
the  admission  of  the  note,  with  the  statement 
that  It  would  be  allowed  to  go  in  subject 
to  subsequent  exj^anation. 

Tbe  court  resolved  the  facts  by  the  fol- 
lowing conclusions: 

"Findings  of  Facts. 

"The  court  finds:  That  on  or  about  the 
30th  day  of  May,  1908,  O.  Weis  approached 

5.  Messlnger,  the  son-in-law  of  Mrs.  G.  Co- 
hen, for  the  loan  of  flSO.  That  the  said 
Messlnger  told  the  said  Wels  that  he  could 
get  tbe  money  for  him  from  his  motber-ln- 
law,  Mrs.  G.  Cohen,  provided  he  could  se- 
cure a  good  Indorser.  That  thereafter  Wels 
approached  Harvey  T.  D.  Wilson,  and  in- 
duced him  to  sign  the  note  as  an  accommo- 
dation indorser.  That  said  note  was  a  print- 
ed note  such  as  is  used  by  the  Union  Bank 
ft  Trust  Company.  That,  when  tbe  note  was 
presented  to  H.  T.  D.  Wilson  for  his  Indorse- 
ment, tbe  words  'Union  Bank  &  Trust  Com- 
pany* bad  been  stricken  out,  and  tbe  word 
'myseir  Inserted,  and  that  the  words  'Union 
Bank  ft  Trust  Company*  In  small  letters  in 
the  body  of  the  note  designating  the  place 
at  which  the  note  was  payable  were  stricken 
out  That  when  Mr.  Wilson  indorsed  the 
note  the  words  'Mrs.  O.  Cohen*  were  not  on 
the  note.  That  subsequently  Wels  pr«ient- 
ed  the  note  to  Messlnger,  and  that  it  then 
had  all  of  tbe  aIteratl<His  upon  It  wbldi  now 
appear  In  tbe  note,  IncTudlng  the  words  'Mrs. 

6.  Oohen.*  That  Messlnger  thereupon  gave 
him  the  $150  and  accepted  the  note,  niat 
G.  Weis  Is  now  a  nonresident  of  the  state  of 
Texas,  and  no  service  has  been  bad  upon 
blm.  That  on  tbe  back  of  said  note  appears 


two  extoisions  one  for  90  days  and  one  for 
60  days.  That  In  the  body  of  the  note  ap- 
pears a  printed  waiver  of  grace,  protest  no- 
tice, and  preaoktattoa  tor  payment.  Tliat 
Mrs.  G.  Cohen  is  the  owner  and  hold- 
er of  said  note.** 

The  material  conclusion  of  law  was:  "The 
court  concludes  that  the  insertion  of  tbe 
words  'Mrs.  G.  Cohen*  was  not  such  a  diange 
in  the  note  as  would  release  indorsers  or 
sureties." 

There  was  no  expressed  conclusion  of  law 
as  to  the  matter  of  the  extensions,  nor  as  to 
tbe  striking  out  of  the  words  "Union  Bank 
ft  Trust  Co."  in  the  deslgnaQon  of  tbe  place 
at  which  the  note  was  payable.  The  court 
having  found  as  a  fact  that,  after  Wilson 
had  indorsed  the  paper  the  note  which  ttieo 
read  payable  to  "myseir*  was  Changed  to 
read  "myself— Mrs.  G.  Cohm."  tbe  questlott 
of  the  liability  of  Wilson  is  presented,  with- 
out tbe  necessity  of  our  discussing  the  ques- 
tion raised  by  the  first  and  second  assign- 
ments. The  vital  question  is  that  contain- 
ed in  the  con<duslon  of  law  above  copied. 
We  think  the  court  has  erred  in  the  con- 
clusion. Tbe  drcumfltances  are  these:  Tbe 
instrument  when  presented  to  Wilson  for 
his  accommodation  indorsement,  and  whoi 
he  Indorsed  it,  was  a  note  payable  to  the  or- 
der of  "myself,"  which  meant  "Weis."  WU- 
Bon  Intended  thereby  to  obligate  himself  to 
any  one  to  whom  Wels  by  Indorsement  trans- 
ferred it.  After  Wilson  placed  liis  name 
upon  it,  Weis  added  after  the  word  "myadT' 
the  name  of  Mrs.  G.  Oohen,  tbe  person  to 
whom  be  negotiated  it  His  name  appears 
indorsed  on  the  note. 

It  Is  claimed  by  appellee,  as  htid  by  the 
trial  Judge,  that  tbe  change  was  not  a  ma- 
terial one,  because  It  did  not  prejudice  any 
right  of  the  Indorser,  and  we  confess  it  is 
Impossible  to  see  how  his  liability  and  bis 
legal  rights  were  any  different  than  they 
would  have  been  bad  the  alteration  not  been 
made,  and  had  Wels  simply  indorsed  tbe  in- 
strument in  its  original  form  and  deUvrnd 
It  to  Mrs.  Cohen.  That  in  the  sense  tliat 
Wilson  was  not  affected  injuriously  by  the 
alteration  it  was  not  a  material  change  may 
be  conceived,  but  that  is  not  the  test,  as  the 
change  may  be  beneficial  to  tbe  party  com- 
plaining, and  yet  avoid  the  paper.  Ryan  v. 
Morton,  65  Tex.  258;  Adams  v.  Faindoth. 
97  S.  W.  607.  Tbe  rule  Is  In  furtherance  of 
a  principle  of  public  policy  to  discourage 
tampering  with  written  contracts.  It  ap- 
plies to  any  change  of  the  terms  of  tbe  In- 
strument as  tbe  same  existed  when  entered 
Into  by  the  party.  An  alteration  that  works 
no  change,  but  which  leaves  the  terms  of  the 
contract  the  same  as  before,  does  not  vitiate 
it  But  here  Wilson  indorsed  a  note  wbl^ 
was  payable  to  tbe  order  of  one  person,  and 
the  change  made  It  payable  to  the  order  of 
another  person.  The  note  was  not  tjie  same 
In  its  provisions  as  it  was  before  tbe  alt«^ 
atlon.  Such  a  change  has  of  itsdf  freqoent- 
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ly  been  held  to  vitiate  instriunents.  Bell  t. 
MaUn.  68  Iowa,  408.  29  N.  W.  331;  Horn 
T.  Newton,  32  Kan.  618,  4  Pac.  1025 ;  Erick- 
son  T.  Bank.  44  Neb.  622,  02  N.  W.  1078,  28 
L.  B.  A.  577.  48  Am.  St.  Rep.  763.  The  only 
«ase  decided  In  this  state,  so  far  as  we  have 
learned,  which  bears  on  the  auestton,  Is 
Skelton  T.  TUIman  <Snp.)  20  S.  W.  71.  There 
a  note  payable  to  B.  M.  Tillman  was  Chang- 
ed so  as  to  make  the  payee  E.  M.  TUIman 
&  Bro.  by  Interlining  the  words  "&  Bro." 
The  Supreme  Court  adopted  the  opinion  of 
the  commissioners  In  the  last-named  case, 
and  the  reasoning  of  the  opinion  leaves  no 
room  for  doubt  that  an  alteration  of  this 
kind  Is  a  material  one  In  the  sense  of  the 
rule. 

This  being  80,  the  necessary  result  ts  that 
recovery  cannot  be  had  on  It  against  the  In* 
dorser.  Wherefore  the  judgment  Is  reversed, 
and  Jndgmoit  hen  rendered  In  fiivor  of  ap- 
pellant 

Reversed  and  raidered. 


GOrrTLIGH  v.  GREGOBT  &  WALTON. 
{Oourt  of  CSvU  .^i^^^of  Texas.   Dec  7, 

1.  Justices  of  the  Peace  (|  159*)— Appeal— 
Time  fob  PiLino  Appeax.  Bond. 

Under  Rev.  St.  1896,  art  1670,  providing 
that  the  party  appealfn?  from  a  Justice's  court 
flhall  wttnin  10  days  from  the  jadgment  file 
with  the  joBtice  a  bond,  the  l(Ma7  period  runs 
from  the  date  of  overrulinir  a  motion  for  a  new 
trial,  and  cot  from  the  date  of  the  entry  of  the 
judgment 

[GM.  Note.— For  other  cases,  see  Jostices  of 
the  Peace,  Cent  Dig.  {  Dec.  Dig.  {  159.*] 

2.  Jubxices  or  the  Peace  (|  150*)— AppEAii— 
Pbesentatiok   of   Questfons  '  IK  Tbial 

COUBT^MOTION  TOB  NEW  TRIAI,. 

It  Is  not  necessary  for  an  application  in 
jnstlce^s  oonrt  for  a  new  trial  on  the  ground 
of  insufficiency  of  the  evidence  to  support  the 
judgment  to  he  swom  to  in  order  for  the  losing 
party  to  prosecute  an  appeal  from  the  judg^ 
ment,  nor  that  the  notice  of  the  motion  be  given 
his  adversary. 

[Eid.  Note.— For  oAer  cases,  see  Justices  oi 
the  Peace,  Cent  Dig.  {  515;  Dec.  Dig.  {  150.*} 

Appeal  fKHB  Nneces  County  Court;  Wal- 
ter F.  nmon,  Judge. 

Action  by  Gregory  ft  Walbm  against  Gl  H. 
Smith,  defendant  and  H.  A.  Oottllch,  oa 
samlsheew  From  a  judgment  of  the  county 
court  dlBmlsslng  an  appeal  from  a  Judgment 
-of  a  Justice  of  the  peace  In  tRTor  of  plain- 
tiff, tiie  garnishee  anneals.  Reversed  and  re* 
manded. 

H.  R.  Sutherland,  for  appellant  Suttle  & 
Todd,  for  appellee^ 

NEILL,  J.  On  July  8,  1909,  the  appellees 
made  an  application  in  the  Justice's  court 
of  precinct  No.  1  of  Nueces  county  for  a  writ 
of  garnishment  on  a  debt  alleged  due  them 


by  0.  H.  Smith  for  $115.80,  against  whom 
suit  had  been  brought  by  them,  which  was 
then  pwdlng  in  said  conrt  The  writ  wan 
Issued  on  said  application  against  Oottlich, 
who  answered,  d^ing  any  Indebtedness  to 
said  Smith.  The  answer  was  contested  by 
the  gamlshers ;  and  on  August  16,  1900,  the 
cause  was  tried  npon  issues  tendered  by  the 
parties,  and  Judgmoit  rendered  In  favor  of 
appellees  against  Oottlich  as  garnishee,  Judg- 
ment having  already  been  obtained  on  their 
demand  against  Smith.  On  the  same  day  a 
motion  for  a  new.  trial  was  filed  by  the  gar- 
nishee^ which  was  overruled  on  August  23, 
1909.  From  the  Judgment  rendered  against 
GottlEch,  he  appealed  to  the  county  court 
making  ap  appeal  bond  conditioned  as  re- 
quired by  law,  which  was  approved  and  filed 
September  1.  1900.  The  transcript  of  the 
orders  on  the  docket  of  the  Justice's  court 
and  all  papers  of  the  case  were  duly  trans- 
mitted to  and  filed  In  the  county  court  Up- 
on motion  of  the  plaintiffs,  the  appeal  was 
on  September  24,  190O.  dismissed.  From  the 
Judgment  of  dlsmlsiial  this  appeal  is  prose- 
cuted. 

The  grounds  for  dismissing  the  appeal  to 
the  county  court  u  Bet  out  In  plaintiffs' 
motion,  are  as  follows: 

"(1)  Because  the  motion  for  a  new  trial 
filed  by  defendant  garnishee  In  the  said  Jus- 
tice court  on  the  16th  day  of  August,  1909. 
was  not  swom  to  as  prescribed  by  law.  and 
as  the  law  requires,  since  the  a{^»eal  bond 
was  not  filed  within  10  days  after  the  date 
of  the  Judgment 

"(2)  Because  no  notice,  as  required  by  law, 
was  given  plaintiffs  or  their  attorneys  of  the 
hearing  of  the  said  motion  for  a  new  trial, 
and  the  same  was  acted  upon  without  notice 
to  plaintiffs  or  their  said  attorneys  in  direct 
violation  of  the  statutes  In  such  cases  made 
and  provided,  thus  depriving  plaintiffs  of 
their  right  to  have  said  motion  for  a  new 
trial  vacated  by  said  Justice  court  for  want 
of  being  swom  to  as  required  by  law. 

"(3)  Because  defendant  garnishee's  appeal 
bond  was  not  filed  within  10  days  from  the 
date  of  the  final  Judgment  rendered  In  said 
cause,  to  wit  the  16th  day  of  August  1909, 
the  said  aiveal  bond  being  filed  the  1st  day 
of  September,  1009,  more  than  10  days  after 
the  date  and  rendition  of  said  final  Judg- 
ment which  said  final  Judgment  was  ren- 
dered and  is  dated  on  the  said  16th  day  of 
August  1909,  and  Is  signed  by  said  Justice 
of  the  peace  of  precinct  No.  1,  Nueces  coun- 
ty, Tex.,  viz.,  Pat  Whelan,  on  said  day  and 
date. 

"(4)  Because  the  transcript  and  record  of 
this  cause  conclusively  show  the  full  admis- 
sion by  defendant  garnishee  of  a  sufficient 
Indebtedness  to  C.  H.  Smith,  defendant  in 
cause  No.  8016  on  the  docket  of  said  Justice 
court  wherein  Gregory  &  Walton  are  plaln- 
tiflB  and  said  G.  H.  Smith  is  defendant  to 
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cover  the  full  amount  of  plaintiffs'  Judgment 
against  tbe  said  G.  H.  Smith  and  all  Inter- 
est and  costs  of  both  suits. 

*'(5)  Because  defendant  perfected  his  said 
appeal  too  late,  as  aforesaid,  and  because 
said  appeal  is  not  perfected  as  required  by 
law,  and  la  altogether  insuffldeDt  In  law,  and 
should  be  dismissed." 

The  several  assignments  of  error  are  to  the 
effect  that  none  of  the  grounds  urged  la  the 
motion  Is  sufficient  to  authorize  or  austnin 
the  Judgment  of  dismissal. 

The  crucial  question  to  be  decided,  to  which 
all  others  are  subsidiary,  Is:  Was  the  appeal 
bond  filed  In  time  to  confer  Jurisdiction  on 
the  county  court?  The  statute  provides  that 
the  party  appealing  from  a  Justice's  court 
"shall  within  ten  days  from  the  date  of  the 
Judgment  file  with  the  Justice  a  bond,"  etc 
Rev.  St  1895,  art  1670.  What  Is  to  be  taken 
as  the  date  of  tbe  Judgment — tbe  date  It 
shows  upon  its  face  to  have  been  reudered, 
or,  if  a  motion  for  a  n^  trial  was  made, 
tbe  date  It  was  acted  upon — is,  in  view  of  the 
confusion  engendered  by  a  multitude  of  con- 
flicting opinions  of  the  various  appellate 
courts  of  this  state,  a  reied  question.  In 
discussing  the  question  In  Jacbson  v.  Coates, 
43  S.  W.  24 — a  case  where  the  appeal  bond 
was  not  filed  within  10  days  after  the  over- 
ruling of  the  motion  for  a  new  trial — Mr. 
Chief  Justice  Plnley  says:  "It  was  first  held 
by  the  Court  of  Appeals,  exercising  Juris- 
diction in  civil  matters,  that  the  appeal  bond 
was  required  to  be  filed  within  10  days  from 
the  date  of  the  Judgment  Conally  v.  Gam- 
bull,  1  White  &  W.  Civ.  Cas.  Ct  App.  S  90. 
The  commission  of  appeals,  about  the  same 
time,  also  held  that  tbe  bond  was  required 
to  be  filed  within  10  days  from  the  rendition 
of  tbe  Judgment  Bach  v.  Glnacchlo,  1  White 
&  W.  Civ.  Cos.  Ct  Appi  {  1310.  Both  of 
these  maea  were  subsequently  overruled  In 
the  case  of  Missouri  I^c.  Ky.  Co.  v.  Houston 
Flour  Mills  Co.,  2  Wlllson,  Civ.  Cas.  Ct 
App.  S  671-  ^hls  last  decision  appears  to 
hare  been  made  In  1SS5,  while  the  overruled 
cases  ai^ar  to  have  been  decided  in  1881. 
Again,  in  1886,  this  question  was  passed  upon 
by  the  Court  of  Appeals,  and  It  was  again 
held  that  the  bond  may  be  filed  wltbln  10 
days  from  the  date  of  the  rendition  of  tbe 
Judgment  overruling  the  motion  for  new  trial. 
Grant  v.  Fowzee,  8  Wlllson, '  Civ.  Cas.  Ct 
App.  S  105.  In  1888  the  question  was  pre- 
sented to  our  Supreme  Court  In  the  case 
of  Jones  T.  Collins,  70  Tex.  752,  8  6.  W.  681. 
In  that  case  Mr.  Walker,  J.,  says:  'Judgment 
was  rendered  in  a  Justice  court  May  1,  1886. 
Motion  for  new  trial  was  filed  May  2d.  It 
was  not  acted  on  within  10  days,  and  on 
May  15th,  at  request  of  the  defendant  It  was 
overruled,  and  he  gave  notice  of  appeal.  On 
the  2l8t  of  May  be  filed  an  appeal  bond.  The 
appeal  was  dismissed,  and  from  the  Judg* 
ment  an  appeal  to  this  court  was  prosecuted. 
The  Court  of  Aw>eals  in  Grant  v.  Fowzes,  3 
WUlaon,  Civ.  Caa.  Ot  App.  |  105,  baa  held: 


"If  a  motion  for  new  trial  has  been  filed 
within  five  days  after  the  rendition  of  the 
Judgment  but  no  action  has  been  had  there- 
on within  ten  days  after  the  rendition  of 
the  Judgment  such  motion  would  be  con- 
sidered OB  overrtiled  on  the  tenth  day  after 
the  date  of  tbe  Judgment  and  a  party  would 
in  such  case  have  ten  days  thereafter  within 
which  to  file  his  appeal  bond."  The  role 
of  decision  upon  this  subject  ought  to  be  tbe 
same  in  all  tbe.  courts.  The  subject  being 
peculiarly  wltbln  tbe  Jurisdiction  of  tbe  Court 
of  Appeals,  we  reganl  the  decisions  of  that 
court  as  authoritative,  and  we  are  unwilling 
to  revise  them.'  The  statute  la  practically 
the  same  now  as  when  these  decisions  were 
rendered,  and  we  will  not  now  enter  into 
the  question  of  an  original  conatmctlon  of 
the  statute,  but  will  follow  tbe  line  of  'Hecif 
sions  Indicated." 

It  Is  said  by  Mr.  Justice  Pleasants  In  Wol- 
dert  V.  Boonville  Elevator  Co.,  42  Tex.  Glr. 
App.  024,  94  S.  W.  108:  "It  is  well  eetUed 
that  the  10  days  wlthin'whlch  an  appeal  from 
tbe  Judgment  of  a  Justice  court  must  be  per- 
fected runs  from  the  date  of  the  order  over- 
ruling the  motion  for  a  new  trial" — citing  2 
Wlllson,  Civ.  Cos.  Ct.  App.  i  571,  and  3  WUl- 
son.  Civ.  Cas.  Ct  App.  fi  105;  Jones  t.  Col- 
lins, 70  Tex.  752,  8  S.  W.  681 ;  T.  &  P.  Hy. 
V.  GUI,  28  S.  W.  911. 

In  MUo  V.  Nuske,  95  Tex.  241,  66  S.  W. 
544,  the  Supreme  Court  In  considering  the 
question  whether  a  bond  from  the  county  to 
the  district  court  In  probate  proceedings  must 
he  filed  within  15  days  from  the  rendition 
of  the  order  complained  of  in  order  to  give 
the  latter  court  jurisdiction,  after  observtog 
that  by  article  1670,  Rev.  St  1895,  "the  time 
of  appeals  from  Justice  courts  Is  made  to 
run  from  'date  of  Judgment*  but  by  other 
provisions  the  r^bt  Is  given  to  make  motions 
for  new  trials  and  the  duty  is  Imposed  on 
the  Justice  to  act  upon  them,"  deemed  It  un- 
necessary to  Inquire  whether  the  decisions 
holding  that  tbe  limitation  on  an  appeal  ran 
from  the  order  upon  motion  for  a  new  trial 
were  reconcilable  with  its  decision  In  Cooper 
V.  Yoakun,  91  Tex.  391,  43  S.  W.  871,  In  view 
of  the  fact  that  no  au<b  provision  for  a  new 
trial  in  probate  matters  la  found  In  the  stat- 
ute. The  matter  stands  as  decided  In  the 
case  of  Jonea  t.  Collins,  Jackson  t.  Coates, 
and  the  other  cases  before  cited.  Though 
there  may  be  doubt  about  the  correctness  of 
those  opinions,  we  think  it  our  doty  in  view 
of  the  rule  of  stare  dedals  to  follow  than. 
It  was  not  necessary  for  an  application  made 
In  the  Justice  court  for  a  new  trial  upon  the 
ground  of  tbe  insufllciency  of  the  evidence 
to  support  the  Judgment  to  be  awom  to  in  or- 
der for  the  losing  party  to  prosecute  an  ap- 
peal from  the  Judgment;  nor  that  notice  ot 
the  motion  be  given  his  adversary. 

The  trial  court  erred  In  dismissing  the 
appeal.  Wherefore,  its  Jndgm«it  ia  Teveraed 
and  tbe  cause  remanded,  to  be  tried  «x  lift 
merits.  Reversed  and  remanded. 
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CHIOA.QO.  R.  I.  ft  G.  BT.  CO.  t. 
DB  BORD. 
(Oonrt  of  Oivil  Appeals  of  Texas.   Oct.  IS, 
1910.   BAheuing  Denied  Not.  19.  1910.) 

X.  Appux  ahd  Ebbos  (I  106O*)— Habulbss 
Eauu)»— iNjvBiBs  TO  Sebvabt— Action— AO - 
ifxasiBiuTT  OF  Etidbncb. 

In  an  action  by  a  railway  brakeman  for  in- 
jarles  received  while  attempting  to  switch  a 
■car  of  coal  op  a  steep  incUne  to  a  coal  chute, 
testimony  that  it  was  more  dangeroos  to  get  up 
■on  the  incIlQe  on  which  was  situated  the  coal 
chute  than  to  do  ordinary  switcbing  waa  con- 
-cendng  a  fact  so  obviouBly  true  that  proving 
it  was  not  error,  though  the  testimony  was  not 
material  or  relevant  to  any  issue  under  the 
pleadings. 

{BA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  41Kt-^eO;  Dk.  Dig.  I 

loesa*] 

2.  SviDEncB  (S  192*)— Dbuonstbative  Evi- 
dence}—EtxHiBiTiNG  INJUBIBB  TO  JUBT. 
In  an  injury  action,  it  was  Dot  error  to  per- 
mit plaintiff  to  exhibit  bis  Injuries  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  677 ;  Dea  Dig.  {  192.*] 

8.  Trial  (S  191*)— Instbticttons— AssmiPTXON 

OF  Facts  ik  Issue. 

In  an  action  by  a  railway  brakeman  for  in- 
juries received  while  attempting  to  switch  a 
car  of  coal  up  a  steep  incline  to  a  coal  chute  a 
-charge  that  If  defendant  company  was  negligent 
in  constructing  its  coal  bins  on  the  coal  chutes 
in  too  dose  proximity  to  the  tracks  so  that  the 
cars  and  tender  of  an  engine  would  pass  so 
«iose  to  the  bin  that  it  would  prevent  the  safe 
passage  of  the  body  of  a  person  riding  on  the 
side  m  the  tender,  and  that  such  negligence  was 
the  proximate  cause  of  the  injury,  or  that  if 
plaintiff  was  injured  as  alleged,  and  gave  the 
proper  signal  to  stop  to  the  engineer  in  change 
■of  uie  engine  proiwUlna;  the  car  about  to  be  plac* 
ed  by  plaintiff,  and  that  the  engineer  failed  to 
exercise  ordinary  care  in  keeping  watch  to  re- 
<reive  such  signal,  if  any,  ana  failed  to  obey  it, 
and  that  such  failure  was  the  proximate  cause 
of  the  injury,  plaintifC  should  recover,  etc.,  was 
«rroneou8,  as  asanmlng  that  the  bins  were  too 
-dose  to  the  track  to  pennlt  safe  passage  of  a 
man's  body  riding  on  tne  side  of  the  tender,  and 
that  it  was  the  engineer's  duty  to  exercise  or- 
4]inary  care  to  keep  watch  and  receive  signals 
from  plaintUL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dfg.  H  420-431 ;  Dec.  Dig.  }  191.*] 

4.  DAUAQES  (i  216*)— IHJTJBXES  TO  SSBVAITI— 

AOTIOItS— Instbuctions. 

A  charge  that  If  the  Jury  found  for  plain- 
tift  they  sliould  allow  him  a  sum  which  would 
-compensate  him  for  the  injuries  considering  bis 
mental  and  physical  suffering,  if  any,  and  that 
if  they  believed  that  the  Injuries,  if  any,  were 
pemument  they  shoald,  in  addition  to  "the 
above,*'  find  snch  sum  as  would  be  fair  com- 
pensatloa  for  bis  diminished  capacity,  if  any, 
was  objectionable,  as  Involving  an  ambiguous 
use  of  the  phrase  "the  above."  which  might  re- 
sult in  8  doable  recovery  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Oent.  Dig.  H  648-656;  Dec  Dig.  i  216.*] 

6.  HAncB  AND  Sebvant  ({  206*)— Injubies 

TO    SBBVANT— iHBTBUCnOKS— CONTBIBUTORY 

Neguobnce. 

In  an  acdoD  by  a  railway  brakeman  for  in- 
juries reodved  while  switdiing  a  car  where  under 
plaintffTs  evidence,  If  bellerea,  be  was  not  in  a 
place  of  danger  If  the  engineer  In  charge  of  the 
engine  propelling  the  car  observed  plaintiff's  sig- 
nals, the  injuiy  mly  being  produced  through  neg- 


ligence of  the  engineer,  wbich  plalntitC  was  not 
required  to  antlewste,  it  was  not  error  to  refuse 
a  charge  that,  where  one  voluntarily  chooses  a 
dangerous  rather  than  a  safe  place,  and  is  in- 
jured in  consequence,  he  is  guilty  of  negligence 
precluding  recovery. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  |  296.*] 

Appml  from  District  Coott,  Potter  County ; 
J.  W.  Browning,  Judge. 

Action  by  Rolla  De  Bord  against  the  Chi- 
cago, Rock  Island  &  Onlf  Hallway  Company. 
Judgment  for  plaintiff,  and  d^okumt  ap- 
peals.   Reversed  and  remanded. 

Turner,  Hoidricks  A  Boyce  and  Laasiter  ft 
Harrison,  fbr  appellant  GustaTus,  Bowman 
&  Jackson,  for  appellee. 

SPEBR,  J.  Rolla  De  Bord,  a  brakeman 
on  one  of  the  trains  beloi^^ing  to  the  Chicago, 
Rock  Island  &  Oulf  Railway  Company,  sued 
that  company  and  recovered  damages  for  tn- 
Jnrlee  received  by  him  .while  attempting  to 
switch  a  car  of  coal  up  a  steep  Incline  to  a 
coal  chute  at  McLean,  Tex.  The  n^llgence 
relied  on  was,  first,  that  the  coal  bins  were 
too  close  to  t^e  track,  and,  second,  that  the 
engineer  of  the  train  failed  to  atop  after 
receiving  a  signal  from  the  plaintUT.  The 
defense  was  a  general  denial,  assumed  risk, 
and  contribntory  negllgoice.  The  answer  of 
the  witness  Jones  to  the  effect  that  It  Is 
more  dangerous  -work  to  get  up  on  the  incdine 
on  which  was  situated  the  coal  chutes  than 
to  do  ordinary  svrltcbing  was  concerning  a 
fact  so  obviously  true  that  proving  it  could 
hardly  constitute  error,  even  thou^  such 
answer  was  not  material  or  relevant  to  any 
Issue  under  the  pleadings.  Neithw  was  there 
error  In  permitting  appdiee  over  the  objec- 
tions of  appellant  to  exhibit  his  injuries  to 
the  jury.  It  occurs  to  us  that  this  would  be 
evidence  of  a  very  high  degree  as  to  the  ex- 
tent of  the  injuries,  and,  besides,  the  precise 
question  appears  to  be  well  settled  by  the  au- 
thorities. St  L.  ft  8.  F.  Bj.  Co.  T.  Mathls, 
(Ark.)  107  S.  W.  530,  and  cases  there  cited. 

There  Is  error,  however,  In  the  third  para- 
graph of  the  court's  charge,  which  Is  as  fol- 
lows: "Bearing  In  mind  the  foregoing  defi- 
nitions and  iDStructlons,  If  you  believe  from 
the  evidence  that  the  plaintiff  was  in  the  em- 
ploy of  the  defendant  as  a  brakeman  on  or 
about  the  23d  day  of  December,  1908,  and  If 
exercising  ordinary  care  in  the  performance 
of  his  duty  at  McLean,  Tex.,  In  helping  to 
place  a  car  of  coal  on  defendant's  coal  chutes 
at  that  station,  he  was  injured  as  alleged, 
and  you  further  believe  from  the  evidence 
that  the  defendant  company  was  negligent  in 
constructing  its  coal  bins  on  said  coal  chutes 
In  too  close  proximity  to  the  track,  so  that 
the  cars  and  the  tender  of  an  engine  while 
on  such  track  would  pass  so  close  to  said 
coal  bins  as  to  prevent  the  safe  passage  of 
the  body  of  a  person  riding  on  the  side  of 
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the  tender,  and  yoa  find  that  emch  negli- 
gence was  the  proximate  cause  of  tbe  plain- 
tiff's Injarlee;  or  If  you  believe  from  the 
evldnice  that  the  plaintiff  as  such  employ^, 
and  in  ezercialng  ordinary  care  on  his  part 
in  the  performance  of  his  said  duty  at  said 
time  and  place,  was  Injured  as  alleged  in  his 
petition,  and  you 'further  believe  from  the 
evidence  that  the  plaintiff  gave  the  proper 
signal  to  the  engineer  In  diarge  of  the  en- 
gine propelling  the  car  of  coal  about  to  be 
placed  by  plaintiff,  and  yon  further  brieve 
that  said  engineer  failed  to  exercise  ordi- 
nary care  in  keeping  watch  to  receive  such 
signal,  if  any,  and  failed  to  obey  the  same 
and  that  such  failure  was  the  proximate 
caose  of  plaintiff's  in}uriee — ^you  will  find 
for  the  plaintiff,  unless  you  And  he  waa  guil- 
ty of  contributory  nei^lgenoe  as  hereliiafter 
r^erred  to." 

The  first  complaint  of  this  charge  la -that 
it  assumes  that  the  coal  tains  were  too  close 
to  the  track  to  penult  the  safe  passage  of 
a  man's  body  rldhig  on  the  side  of  the  tender, 
as  appellee  was,  and  submits  to  the  Jury  only 
the  question  whether  or  not  the  construction 
of  the  bins  In  such  close  proximity  was  neg- 
ligence, and  the  second  objection  Is  that  the 
charge  assumed  it  to  be  the  duty  of  the  en- 
gineer to  exercise  ordinary  care  to  keep 
watch  and  receive  signals  from  the  plaintiff, 
whereas  it  was  a  question  for  the  jury  to  de- 
termine under  all  the  circumstances  whether 
that  doty  devolved  upon  the  «Qgineer.  We 
sustain  these  contentions.  Ft.  Worth  Belt 
Ry.  Co.  V.  Johnson.  125  S.  W.  387 ;  Tex.  Cen. 
R.  R.  Co.  V.  Waldle,  101  S.  W.  517;  M., 
K.  Ai  T.  Ry.  Co.  of  Tex.  v.  Wolf,  40  Tex. 
Civ.  App.  881,  89  S.  W.  778.  It  may  be 
that  the  first  of  these  errors  is  harmless  in 
view  of  the  practically  undisputed  evldraice 
that  the  bins  were  too  close  to  the  tracks 
to  permit  the  passage  of  a  man's  body,  but 
this  cannot  be  said  of  the  second.  There  is 
much  testimony  indlcattug  that  the  engineer 
had  seen  appellee  pass  oat  of  sight  between 
the  tender  and  car  of  coal  and  was  taking  his 
signals  from  the  conductor  of  the  train  at 
the  time.  It  waa,  therefore,  improper  to  as- 
Bume  that  it  would  be  negligence  not  to 
watch  for  and  receive  signals  from  the  ap- 
pellee. For  this  error  in  the  charge  the 
judgment  vriU  be  reversed. 

It  Is  also  insisted  that  the  following  para- 
graph of  the  court's  charge  permits  a  double 
recovery  of  damages:  "If  you  find  for  the 
plaintiff  you  should  allow  him  such  sum  as 
you  believe  from  the  evldaice  will  compen- 
sate him  for  the  Injuries  sustained,  if  any, 
and  in  estimating  his  damages  you  should 
take  into  consideration  the  mental  and  phys- 
ical suffering,  if  any,  consequent  upon  tbe : 
injuries  received,  if  any,  and  If  you  believe 
from  the  evidence  that  the  injuries.  If  any, 
are  peimanent  and  wlU  disable  him  for  labor 


In  the  future,  you  should  in  addition  to  tbe 
above  find  such  sum  as  will  he  a  fair  coni- 
p^isatton  for  hla  diminished  capacity,  if  any. 
to  labor  and  earn  money  in  the  future." 
Whether  or  not  this  chai^  had  the  eOfect 
indicated  depends  upon  tite  use  made  by  tbe 
Jury  of  the  expression  "you  should  In  addi- 
tion to  the  above,"  etc.  If  the  Jury  nnder- 
stood  "tbe  above"  to  apply  to  the  cfunpeaBa- 
Uon  for  the  injuries  sustained  anthorized  in 
the  first  part  of  the  diarge,  ttien  dearly 
there  would  he  a  double  record,  for  com- 
pensation for  the  injuries  sustained  covers 
every  Item,  or  element,  proper  to  be  consider- 
ed. If,  on  the  other  hand,  the  jury  Intet^ 
preted  tbe  charge  as  tbe  court  doubtless 
meant  it,  and  considered  "the  above"  to  re- 
fer only  to  the  "mental  and  physical  suffer- 
ing" mentioned  in  the  charge,  the  paragrapb 
is  correct  and  no  evil  consequences  could 
have  followed.  On  another  trial  this  amblgiu- 
Ity  should  be  eliminated  so  as  to  remove  any 
uncertainty  as  to  the  misleading  character 
of  the  charge.  I.  &  O.  M.  By.  Co.  v.  Bntdver, 
9S  Tex.  462,  84  S.  W.  1052;  Stamford  CMl 
Co.  V.  Barnes,  119  S.  W.  872;  AbUene  light 
&  Water  Oo.  v.  Robinson  (decided  by  this 
court  June  26,  1910)  131  S.  W.  299. 

Appellant's  special  charges  were  all  coi^ 
rectiy  refused.  They  either  ignored  the  is- 
sue of  negligence  In  the  omstructton  of  the 
coal  bins,  or  were  suffldently  included  In 
the  court's  charge.  Forthermore,  special 
Qhai^  No.  S  songbt  to  submit  an  lasue  of 
contributory  Diligence  not  ideaded  ap- 
pellant 

Appellant  sought  to  Invoke  the  prln<Aple 
announced  by  our  Suprene  Court  In  Texas 
Midland  R.  R.  Co.  v.  Byrd,  102  Tex.  263,  115 
S.  W.  1163,  20  L.  R.  A.  (N.  S.)  429,  to  the 
effect  that  where  a  person  voluntarily  chooses 
a  dangerous  rather  than  a  safe  place,  and 
is  Injured  in  consequence^  be  Is  guilty  of 
such  negligence  as  would  preclude  a  recov- 
ery, and  requested  a  charge  to  that  effect, 
but  the  principle  can  have  no  application  to 
the  facts  of  this  case,  since,  if  appellee's  evi- 
dence Is  to  be  believed  by  the  jnry,  he  was 
not  in  a  place  of  danger  if  the  ragineer 
observed  his  signals.  The  danger  could  only 
be  produced  throng  the  negllgoice  of  the 
engineer,  which  the  appellee  of  course  would 
not  be  required  to  anticipate.  That  prin- 
ciple, itself,  we  apprehend.  Is  no  more  than 
the  abstract  application  of  the  doctrine  of 
contributory  negligence,  and  where  contrib- 
utory negligence  is  itself  clearly  submitted  In 
a  way  applicable  to  the  facts  of  a  given  case. 
It  is  doubtful  in  our  minds  if  the  case  should 
be  further  complicated  by  tbe  giving  at  a 
charge  which  treats  audi  matter  as  an  in- 
dependent defense. 

The  judgment  of  the  district  court  la  re- 
versed and  the  cause  remanded  for  another 
trlaL 
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BBICK8EN  T.  McWHOATDB. 
fpaaxt  of  OlTil  Appeals  of  Otaxui   Oot  IS, 

1.  PuBuo  liASDB  178*)— School  Ijahds— 

AOQUESmON. 

▲  ponAaMT  of  state  achool  lands  may  not 
folflU  Um  conditiou  of  aettlenieat  and  occo- 
pancT  by  proij, 

[Bd.  Note.— For  other  caaes,  see  Public  Lands, 
Gent  IMg.  H  544-651;  Dec  Ditf.  |  173  *] 

2.  PvBUo  Lauds  (|  17B*)~9aHOOL  Luids— 
GOHTRAOr  (»  PUSOHASK— BmcT. 

A  contract  by  a  hosband  for  the  poxchase 
of  state  schoo)  land  la  a  community  obligation 
thnoi^  which  wile  aoqaires  a  half  interest 
ia  the  land,  and  she,  as  well  as  the  husband,  is 
a  pnrchaser  within  the  statato  and  in  deter- 
nUning  whether  the  land  has  been  settled  on 
and  occupied  in  accordance  with  the  law,  the 
jtAnt  acts  of  the  husband  and  wife  must  be 
coniddered.  • 

[Bd.  Note.— For  other  cases,  see  Fnbiie  Lands, 
Dec.  Die  1  17£*] 

3.  PuBUo  Landb  ({  173*)— School  ItomB— 
CoNTaACT  or  Pusohabb— Effect. 

Where,  in  a  suit  InTolvins  conflicting  claims 
to  state  school  land,  the  evidence  showed  that 
plaintiff,  a  married  man  and  the  head  of  a  fam- 
uy,  purchased  the  land;  that  he  in  person,  at 
or  before  the  paicbase,  went  on  the  land,  and 
that  sabseqoently  he  was  there  <Hie  or  more 
times  assisting  in  making  improTementa ;  that 
the  wife,  excepting  temporary  absences,  con- 
tiniioadsr  occupied  the  land,  making  improve- 
ments uiereon,  and  that  the  husband  remained 
away  tiie  greater  part  of  the  time  pursuing  his 
business;  that  he  purchased  the  land  for  a 
home,  and  that  his  basiness  was  necessary  to 
secure  money  with  which  to  pay  his  Indebted- 
nen  on  the  land— a  charge  that  if  plaintiff  did 
not  actually  and  In  person  aetde  on  the  land 
he  coold  not  reoorer,  and  that  occupancy  bj 
one's  wife  without  his  presence  was  not  suffi- 
cient, was  erroneoos  as  anduiy  emphasizing  the 
necessity  of  idalntifl*s  personal  oeenpancy,  and 
iB  andndlac  a  eonsldemtkm  of  the  acts  en  the 
vlfe. 

CBd.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  I  ITS.*] 

Appeal  from  Dlatrlct  Cour^  Midland  Goon- 
ty ;  S.  J.  IsaackB,  Judge. 

Action  by  Bd  Brlduen  agaimt  S.  D.  Hc- 
Whorter.  From  a  Judgment  for  defendant, 
plalntlfr  appeals.  ReverBed  and  remanded. 

A.  B.  BawUna,  for  appelant  Jno.  B.  How- 
ard and  U  A.  Dale,  for  appellee. 

CONNER,  C.  J.  Appellant  as  plaintiff  and 
appellee  as  defendant  presented  to  tiie  court 
below  conflicting  claims  to  sections  12, 12,  15, 
and  16,  in  block  A,  of  the  public  free  school 
lands  in  Midland  county.  It  was  agreed  that 
appellant  by  r^nlar  transfers  and  applica- 
tions duly  filed  and  accepted  by  the  Land  Of- 
fice became  the  owner  of  the  land  In  contro- 
versy  as  a  substitute  pnrchaser  from  the  state 
of  Texas  about  the  3d  day  of  March,  1908, 
and  that  thereafter  the  Commissioner  of  the 
General  Land  OflBce  canceled  or  attempted  to 
cancel  appellant's  purchase  on  the  ground  of 
a  failure  on  fala  part  to  occupy  and  Improve 
the  lands  as  required  by  law,  the  Commis- 
sioner thereafter  awarding  the  lands  to  appel- 


lee. This  aiveal  Is  from  a  judgment  In  ap- 
pellee's  favor.  Hie  only  oontested  Issue  on 
the  trial  was  that  of  settlement  and  contin- 
ued occupancy  whldi  was  thus  subndtted  by 
the  court's  t^arge^  via. : 

"(S)  If  yon  find  and  believe  from  the  evi- 
dence that  the  plalntlfr  did  not  actually  and 
iB  peraoo  and  In  good  faith  settle  on  some 
portion  of  said  land  on  the  date  of  his  pur- 
chase of  same,  or  prior  thereto,  then  you  will 
find  for  the  defendant 

"(6)  If  you  And  and  telleve  from  the  evi- 
dence that  tiie  aald  Ed  Erl<&Ben  did  settle  on 
the  land  In  controversy  at  the  date  or  before 
the  purchase  of  same  by  him,  but  further  find 
that  the  said  Od  Bri<±Ben  aft^ward  aban- 
doned same  or  did  not  ctmtlnue  to  reside  up- 
on said  land  In  good  faith  and  make  his  home 
thereon  until  the  date  of  the  cancellation  of 
same  by  the  Commissioner  of  the  0«neral 
Land  Office  them  yon  will  find  (or  the  de- 
fendant 

"(7)  By  the  term  *actaal  settler,'  as  naed 
herein,  is  meant  one  who  actually,  in  pwaon 
and  in  good  faith,  settled  upon  and  lived  up- 
on  the  land,  for  the  purpose  of  ntafcing  same 
his  home,  and  such  residence  or  occupancy 
mnst  be  oonttaraous  (exc^  the  temporary  ab- 
sence as  hweinafter  explatne<30,  and  in  per- 
son. Occupancy  by  one's  wife  without  his 
presence  Is  not  sufiBdent" 

While  It  Is  undoubtedly  true  that  a  pur- 
chaser of  state  school  lands  may  not  fulfill 
the  conditions  of  settlement  and  occupancy 
by  proxy,  we  think  as  apj)lied  to  the  facts  of 
this  case  the  court's  charge  was  restrictive  of 
appellant's  right  and  upon  the  weight  of  the 
testimony,  particularly  in  that  clause  where- 
in the  Jury  were  instructed  that  "Occupancy 
by  one's  wife  without  his  presence  Is  not  suf- 
flclent"  It  Is  undisputed  that  appellant  was 
a  married  man  and  the  head  of  a  ftmliy  con- 
sisting of  himself,  wife,  and  several  children, 
and  he  and  his  wife  both  tertlfled  to  the  ef- 
fect that  at  or  before  the  purchase  under  con- 
sideration appellant  In  person  went  upon  the 
land,  and  thereafter  was  there  one  or  more 
times  and  assisted  In  making  certain  Improve- 
ments. The  evidence  is  also  almost  If  not 
quite,  undisputed  that  his  wife,  with  certain 
temporary  absences  not  assailed,  continuous- 
ly occupied  the  land  in  controversy,  build- 
ing the  home,  erecting  fences,  ploughing  the 
ground,  etc.  True,  there  was  evidence  show- 
ing that  appellant  as  had  been  agreed  upon 
between  himself  and  wife,  remained  a  much 
greater  part  of  the  time  from  the  date  of  his 
purchase  in  the  town  of  Midland  pursuing  his 
business  as  a  blacksmith,  but  he  testified  that 
he  had  no  home  other  than  the  one  in  contro- 
versy ;  that  he  purchased  it  for  a  home  so 
intending  it;  that  there  was  nothing  upon 
the  land  that  he  could  do ;  and  that  such  ab- 
sence was  necessary  in  order  to  secure  money 
with  which  to  pay  bis  Indebtedneas  ttiereon. 
In  this  condition  of  the  evidence  we  think  the 
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court  erred  In  nnduly  emphadzlns  the  neces- 
sity of  appellant's  personal  occupancy  and  In 
excluding  a  consideration  of  the  acta  of  the 
wife.  Tbe  wife,  at  the  time  of  appellant's 
purchase,  was  the  connubial  partner,  and  the 
appellant's  contract  with  the  state  was  a  com- 
munity obligation,  through  which  the  wife 
acquired  a  one-half  interest  In  the  land,  and 
she,  as  well  as  the  husband,  was  a  "poxchas- 
er"  within  the  meaning  of  the  law,  as  has 
been  recently  decided  by  oar  Supreme  Court 
In  the  case  of  Leaverton  t.  Bobison,  120  S. 
W.  169.  R^rdless,  therefore,  of  the  hus- 
band's abB^ice,  It  may  be  well  doubted  wheth- 
er the  Gommiasloner  of  the  General  Land  Of- 
fice had  the  power  to  cancel  the  purchase  and 
to  again  place  the  land  upon  the  market  sub- 
ject to  appellee's  purchase,  or  attempted  pur- 
chase, during  the  wife's  good-faith  settlement 
and  continued  occupancy  and  Improvement 
But  aside  from  this  question,  which  we  need 
not  now  decide,  It  must  certainly  be  true  that 
the  Jury  would  have  the  right  to  look  to  the 
Joint  acts  of  appellant  and  his  wife  In  deter- 
mining whether  the  land  in  controversy  in 
fact  had  been  settled  upon  and  occupied  in 
accordance  with  the  spirit  of  the  law  so  re- 
quiring. See  Wlllingham  v.  Floyd,  32  Tex. 
CiT.  App.  1«1,  73  S.  W.  831. 

We  conclude  that  the  court  erred  in  his 
charge  as  indicated,  and  that  the  Judgment 
must  be  reversed  and  the  cause  remanded. 


HOWELL  et  ui.  v.  McMDRRY  LUMBER.  CO.t . 

(Court  of  Civil  Appeals  of  Texas.    Nov.  6, 
1910.   Rehearing  Denied  I>ec  10,  1910.) 

1.  BETOBUATIOn    or    INSTBUUENTS    (i  80^— 

Action  on  Contbaot— Relief. 

The  action  was  to  recover  the  balance  doe 
under  a  contract  for  the  erection  of  a  house 
and  to  forectoae  a  materialman's  Hen  on  the  lot, 
and  the  contract.-  by  the  inadvertence  of  the 
scrivener,  recited  that  plaintilF  lumber  company, 
was  "a  corporation,"  when  it  was  a  copartner- 
ship, and  described  the  lot  as  situated  in  a  dif- 
ferent county  from  that  in  which  it  was  situat- 
ed, but  the  material  furnished  was  used  in  erect- 
ing the  dwelling  specified  in  the  contract  oq  tbe 
lot  speelfled  Oiereiu.  SM,  that  the  contract 
would  be  corrected  and  enforced  according  to 
the  paxtlei*  Intention  In  the  same  action. 

[Ed.  Note^Fot  other  cases,  see  Reformation 
of  InstmmentB,  Cent.  Dig.  H  117,  118;  Dec 
Dig;  I  80.*] 

2.  OoNBTrrtmoNAL  Law  (|  83*}— SELF-Ebra- 

OUTING  PBOVISIONS— Right  to  IdEN— Ne- 

cESsnr  OF  Contbaot. 

Const  art  10,  I  87,  glvinc  materialman  a 
lien  upon  buildings  ror  the  value  ot  materials 
famlaoed  therefor,  and  requiring  the  Legisla- 
ture to  provide  for  tbe  enforcement  of  such 
liens,  is  self-ezecnting  and  not  subject  to  con- 
ditions not  imposed  by  the  Constitution  itself, 
so  that  tbe  &ct  that  a  contract  for  materials 
for  erecting  a  building  did  not  give  the  materi- 
alman a  lien  would  not  deprive  Urn  of  a  Uen  for 
the  materials  furnished. 

[Ed.  Note.— For  other  cases,  see  Constitntlon- 
ftl  Law,  Cent  Dig.  i        Dec  Dig.  i  33.*] 


8.  Httsband  and  Wife  (i  239*)— LiABmrr 

TO  Wmx— Debts. 

Since,  by  the  direct  brovlsions  of  Ber.  St 
1895,  art  W70,  tbe  wife  may  only  contract 
debts  for  necessaries  furnished  herself  or  chil- 
dren, and  for  eqtenses  incurred  for  tbe  benefit 
of  her  separate  property,  a  personal  Judgment 
was  improperly  rendered  against  the  wife,  in 
an  action  against  husband  uid  wife,  to  recover 
the  balance  due  for  materials  for  erecting  a 
house  on  the  homestead  lot;  there  being  no 
showing  that  the  homestead  selected  was  neces- 
sary as  a  home  for  the  wife,  and  It  only  appear- 
ing that  tbe  hnslMnd  contracted  for  the  erec- 
tion of  the  tiolldlng  upon  thdr  homestead  with 
the  wife's  consent. 

[Ed.  Note.— For  other  cases,  pee  Hnsband 
and  Wife,  Cent  Dig.  f  856;  Dec  Dig.  |  230.*] 

Error  from  District  Court,  Dallam  Coun- 
ty; D.  B.  Helll,  Judge; 

Action  by  the  McMnrry  Lumber  Compa- 
ny against  W.  O.  Howell  and  wife;  Judg- 
ment for  platntur,  and  dtfendants  bring  er- 
ror.  Affirmed,  as  modified. 

Tatum  &  Tatnm  and  J.  S.  Bailey,  for  plain* 
tiffs  in  error.  Stalcup  A  Miller  and  Bd  Q. 
Hyde,  for  (tefendant  In  error. 

CONNER,  C.  J.  This  suit  was  Instituted 

on  the  12th  day  of  September,  IQjDS,  by  John 
McMurry,  J.  A.  McFarland,  and  T.  C 
Spencer,  composing  the  firm  of  the  Mc- 
Murry Ijumber  Company,  seeking  to  recover 
an  unpaid  balance  of  $815  wltb  interest 
thereon,  which  plelntUlB  in  error  had  prom- 
ised to  pay  for  materiia  for  the  aecUim  of 
a  house  upon  lot  10  In  blo<ft  18  In  Dalhart; 
Dallam  county,  and  foreclose  the  material- 
man's Hen  upon  said  lot  Tbe  lot  designated 
at  all  times  berdn  stated  owstltnted  the 
homestead  of  plaintiffs  In  error,  but  they 
suffered  an  adverse  JudgmoU^  from  vlkich 
they  have  appealed. 

It  is  undisputed  that  on  the  Otta  day  of 
April,  1808,  plataitUCB  in  error  W.  O.  BowtO, 
joined  by  his  wife,  Armlda  HoweU,  and  tbe 
M<^urry  Lumber  Company  entered  Into  a 
-written  contract  In  which  it  was  agreed 
that  the  lumber  company  would  at  the  prices 
therein  stated  furnish  lumber  and  build- 
ing materials  necessary  to  erect  a  five-room 
dwelling  house  upon  said  lot  10,  In  bIo<^  IS. 
This  contract  was  signed  by  all  parties  and 
duly  adcnowledged  by  W.  O.  Howell  and  by 
Armlda  Howell  in  the  form  required  by  the 
statute  for  conveying  the  wife's  separate 
property,  and  duly  recorded  the  day  follow- 
ing its  execution.  The  contract,  however, 
described  the  lumber  company  as  a  "corpo- 
ration," Instead  of  a  copartnership  as 
plaiDtlfTs  in  error  alleged,  and  the  lot  as 
"situated  in  tbe  city  of  Dalhart  Hartley 
county,  Texas,"  Instead  of  in  Dallam  county, 
as  the  plaintiff  alleged,  and  it  is  first  insisted 
that  defendants  in  error  could  not  in  this 
suit  as  they  sought  to  do  in  their  petition, 
correct  the  contract  so  as  to  cmifonn  to  the 
truth.  There  can  be  no  reasonable  contro- 
versy  as  to  the  fact  that  the  misdescriptions 
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noted  In  tbe  contract  were  the  acts  of  the 
BcriTener  who  reduced  it  to  writing,  and  that 
all  parties  proceeded  under  the  mistakes. 
The  contract  was  with  the  McMurry  Lum- 
ber Company  and  the  added  terms,  "a  cor- 
poration," were  mere  descriptive  surplusage, 
in  the  light  of  the  undisputed  facts.  So, 
too,  it  is  undisputed  that  the  lot  In  question 
Is  situated  In  Dallam  county,  though  quite 
close  to  the  Hartley  county  line,  and  the 
evidence  leaves  no  doubt  but  that  the  mate- 
rial furnished  was  used  In  the  erection  of 
the  dwelling  specified  in  the  contract  on  that 
particular  lot,  and  that  plaintiffs  In  error 
hare  continuously  resided  therein  since.  In 
sncb  cases  authorities  might  be  multiplied  for 
the  practice  of  correcting  and  enforcing  the 
contract  in  accordance  with  the  iDtmtlons  of 
the  parties  In  the  same  suit  Harrell  v.  De 
Normandle,  26  Tex.  121;  Insurance  Co.  r. 
Lewis,  48  Tex.  622;  Nutall  v.  Nntall  (Ky.) 
82  S.  W.  377;  34  Cyc,  page  910. 

The  contract  Itself  neither  gave  nor  de- 
clared the  Hen  sought  to  be  enforced,  and 
defendants*  further  contention  Is  that  In  the 
absence  of  such  declaration  no  lien  arises; 
but  we  do  not  concur'  In  this  view  of  the 
law.  Section  37,  art  16,  of  the  state  Consti- 
tution, reads:  "Mechanics,  artisans,  snd  ma- 
terial men  of  every  class,  shall  have  a  Hen 
upon  the  buildings  and  articles  made  or  re- 
paired by  them  for  the  value  of  the  repair 
done  thereon  or  material  furnished  there- 
for; and  the  Legislature  shall  provide  by 
law  for  the  speedy  and  efficient  enforcement 
of  mid  Hens."  In  construing  this  article  of 
the  Constitution,  and  a  contract  for  labor 
nod  materials  which  made  no  referrace  to 
a  Hen,  our  Supreme  Court,  in  the  case  of 
Strang  v.  Pray,  8©  Tex.  525.  35  S.  W.  1055, 
held,  In  effect  not  only  that  section  87  of 
article  16  of  the  Constitution  gave  to  one 
furnishing  materials  for  the  erection  of  a 
house  a  Hen  upon  the  house  and  the  land 
^pon  which  it  was  situated,  but  also  that  it 
was  self-executing  and  in  no  wise  depend- 
ent upon  statute,  nor  subject  to  conditions 
not  Imposed  by  the  Constitution  itself.  'See, 
also.  F.  &  M.  Nat.  Bank  v.  Taylor,  91  Tex. 
78,  40  S.  W.  876,  966.  Other  than  as  above 
noted,  no  question  la  made  as  to  the  form 
or  sufficiency  of  the  contract  or  of  the 
proceedings  thereunder,  and  the  consent  of 
the  wife  having  tteen  given  In  the  manner 
required  by  section  BO.  art.  16,  of  the  Con- 
stitution, authorizing  the  forced  sale  of  the 
homestead,  we  think  the  court  below  proper- 
ly adjndged  the  Hen  as  prayed  for. 

Tbe  court  below  gave  personal  Judgment 
against  the  wife.  Armlda  Howell,  and  of 
this  complaint  Is  made  that  we  think  well 
founded.  Under  the  laws  of  this  state,  the 
wife,  generally  speaking,  cannot  contract 
debts  of  any  character  save  for  necessaries 
fnralshed  herself  or  children,  or  for  expenses 
Incurred  for  the  benefit  of  her  separate  prop- 
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erty.  See  Bev.  St  1895,  art  2970;  Speer's 
Law  of  Married  Women,  i  46;  Noel  v.  Clark, 
25  Tex.  Civ.  App.  136,  60  S.  W.  356;  Lynch 
V.  Bikes,  21  Tex.  229.  ,We  agree  with  the 
Court  of  Civil  Appeals  for  the  Fourth  dis- 
trict in  Bexar  Bldg.  &  Loan  Ass'n  v.  Heady, 
21  Tex.  Civ.  App.  154,  50  S.  W.  1079,  that  con- 
ditions might  exist  which  would  require  a 
court  to  hold  the  acquisition  of  a  dwelling  to 
have  been  necessary  for  the  wife  and  chil- 
dren; but  here,  as  there,  the  facts  do  not 
present  such  a  case.  Nothing  here  appears 
beyond  the  mere  fact  that  the  husband,  with 
the  wife's  consent  given  in  manner  prescrib- 
ed by  the  Constitution,  contracted  for  the 
erection  of  a  building  upon  their  home- 
stead, but  whether  without  this  the  wife 
would  have  been  without  a  sheltering  roof  the 
record  does  not  disclose.  The  selection  of 
the  homestead  ordinarily  devolves  upon  the 
husband,  and  the  record  here  presents  no 
reason  for  a  holding  that  the  particular  place 
upon  which  defendants  In  error  were  adjudg- 
ed a  Hen  was  necessary  as  a  home  for  the 
wife. 

We  therefore  conclude  that  the  court  erred 
in  rendering  personal  Judgment  against  the 
wife,  and  in  this  respect  the  Judgment  below 
will  be  reformed,  bat  In  all  other  respects  It 
Is  affirmed. 


CX>OMBBS  T.  BRADFORD. 
(Ooart  of  CStU  Appeals  of  Texas.    Oct  16, 

TBKfiPABS  TO  TBT  TITLE  (f  84*)— APPEAL  AKD 

EBBoa— Judgment— Bfpect  op  Disclaimeb. 
In  trespass  to  try  title,  the  plaintiff  claim- 
ed damages  for  defendant's  wrongful  use  of  the 
land,  and  by  amended  petition  asked  damages 
for  tiie  value  of  fences  which  the  defendant  had 
removed  from  the  land.  The  defendant  dis- 
claimed title  and  pleaded  to  tbe  Jurisdiction 
of  tbe  court  npon  tne  claims  for  damages,  and 
jadgment  was  rendered  awarding  title  to  the 
plaintiff,  but  dismisaing  the  claims  for  damaifea. 
Held,  tnat  the  defendant's  disclaimer  of  title 
did  not  divest  tbe  court  of  Jurisdiction  to  try 
tbe  isBBS  of  damages. 

[Ed.  Notftr-For  other  cases,  see  Ttsvasa  to 
Tiy  TiUe,  Dee.  Dig.  t  34.*] 

Appeal  from  District  Court,  Knox  County; 
Jo.  A.  P.  Dl(ftson.  Judge. 

Kespaas  to  try  title,  witb  dalm  for  dam- 
ages, bj  Charles  B.  CoomlKB  against  C  W. 
Bndford.  Judgment  for  plaintiff  on  the  la* 
aoe  of  tltl^  and  plaintiff  appeaUL  Berers' 
ed  and  remanded. 

Coombes  &  Coombes  and  Woodruff  &  Wood- 
ruff, for  appellant  Jas.  A.  Stephens,  for  ap- 
pellee. 

DUNEI/IN,  J.  This  suit  was  Instituted  In 
the  district  court  of  Knox  county  on  March 
1,  1909,  by  Charles  E.  Coombes  against  C. 
W.  Bradford  In  the  form  of  trespass  to  try 
title  to  recover  263%  acres  of  land  and  also 
for  the  value  of  tbe  use  of  the  land  during 
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the  time  ft  was  alleged  defendAnt  bad  wrong- 
fully  withheld  It  Defendant  filed  a  dis- 
claimer of  title  to  the  land,  bnt  claimed  the 
right  to  occupy  and  iise  It  under  and  by 
virtue  of  a  lease  from  S.  T.  Cooper,  plain- 
ttlTs  vendor,  which  defendant  alleged  ante- 
dated plalhtifTs  purchase  and  did  not  expire 
until  September  1,  1909,  and  of  which  plain- 
tiff had  notice  at  the  time  of  his  purchase. 
Defendant  further  alleged  that  he  had  plac- 
ed on  the  land  certain  Improvenienta  under 
an  agreement  with  Cooper  that  he  might 
remove  the  same  at  the  expiration  of  his 
lease,  and  he  prayed  for  Judgment  for  the 
nse  and  possession  of  the  land  until  the  ex- 
piration of  the  lease,  and  for  title  and  pos- 
session of  said  Improvements.  On  Septem- 
ber 13,  1009,  plaintiff  filed  an  amended  peti- 
tion in  which  It  was  alleged  that,  after  the 
Institution  of  the  salt  and  after  defendant 
filed  his  answer,  d^endant  had  wrongfully 
removed  from  the  land  certain  fences  of  the 
value  of  $100,  and  plaintiff  prayed  for  Judg- 
ment for  the  value  of  tbs  fencee  so  removed, 
as  well  as  for  title  to  the  land  and  for  $100 
as  the  rental  valve  thereof  during  the  time 
defendant  had  used  it  On  Septembw  14, 
1900,  the  defendant  filed  an  exception  dbal- 
lei^ng  the  Jurisdiction  of  the  court  to  hear 
and  determine  plaintiffs  claim  tor  improve- 
ments and  rcmts.  Inasmuch  as  the  aggregate 
of  the  amount  so  claimed  was  lesa  than  9500, 
and  Inasmuch  as  .the  defendant  had  thereto- 
fore disclaimed  title.  The  conrt  rendered 
Judgment,  awarding  plaintiff  title  to  andtws- 
sesslon  of  the  land,  but  at  the  same  time  sus- 
tained defendant's  plea  to  the  Jurisdiction  of 
the  court  to  adjudicate  plalntifTs  claim  for 
damages,  and  from  the  Judgment  sustaining 
that  plea,  plaintiff  has  appealed. 

It  Is  well  settled  that  in  a  suit  in  trespass 
to  try  title  tlie  plaintiff  may  sue,  not  only 
for  the  title,  but  for  damages.  Sayles'  Aun. 
Civ.  St  1807,'  arts.  6270-5273.  The  damages 
claimed  by  plaintiff  were  part  and  parcel  of 
his  cansti  of  action,  and  the  disclaimer  of 
title  filed  by  defendant  clearly  did  not  have 
the  effect  to  divest  the  court  of  Jurisdiction 
to  try  and  determine  that  issue. 

For  the  error  In  dismissing  that  claim,  the 
Judgment  of  the  trial  court  is  reversed,  and 
the  cause  remanded  for  another  trlaL 


TYPEB  ft  KNUDSON  v.  TOM  et  al. 

(Conrt  of  CMl  Appeals  ol  Texas.    Oct  15, 
1910.) 

1.  Taxation  (|  e28*)— Dxliit q  uktt  Taxes— 

Actions  —  GosiB  —  OoNSTBucnon  of  Stat- 
ute. 

Sayles'  Ann.  dv.  St  1897,  art.  52321,  pro- 
vides that  the  conot;  attorney  shall  represeot 
the  state  and  county  in  suits  against  delmquest 
taxpajera,  and  that  the  compensaUon  of  such 
attorney  shall  not  be  greater  than  f3  for  the 


first  tract  In  one  suit  and  $1  for  eadi  addition- 
al tract  if  more  than  one  tract  be  embraced  in 
the  same  salt  and  that  oUier  specifled  officers 
shall  be  entitled  to  certain  costs  and  fees  for 
duties  performed  by  them  In  connection  with 
such  suit  Seld,  that  the  costs  provided  for 
wcMild  be  assessed  in  the  same  manner  where  a 
delinquent  uzpayer  paid  his  turn  without  a 
suit  tlierefor,  as  where  a  suit  had  bew  Insti- 
toted  to  collect  them. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  9SL;  Dec.  Dig.  i  62&*] 

2.  Taxation  (S  528*)— Deunqoeht  Taxes— 

Actions  to  Golleot— Oobtb. 

Under  the  statute,  where  delinquent  taxes 
were  owing  on  several  lots  owned  by  the  same 
person,  niumproTed  and  sftnated  in  the  same 
town,  the  lots  should  be  gionped  into  one  groop 
and  the  costs,  upon  payment  taxed  against 
them  collectively,  limiting  each  officer  perform- 
ing a  service  mentioned  in  the  statute  to  ooe 
charge  for  the  entire  group ;  and  where  the  lots 
had  been  purchased  in  fonr  groups  from  four 
different  persons,  If  any  of  the  costs  are  legally 
taxable  against  the  former  owner,  the  rule  for 
taxing  the  costs  against  all  the  lots  collectively 
would  apply  to  the  group  of  lots  pnrchaaea 
from  ench  person,  and  such  costs  shoaJd  be  tax* 
ed  against  the  group  as  a  whole. 

[Ed.  Note^For  other  cases,  see  TaxatlMi, 
Cent  Dig.  I  981 ;  Dee.  DigTi^S.*] 

S.  Tazatioh  a  ff48*y  —  Aors  to  Ric»td 

Costs— SujrruuKKOT  or  PRXnoir. 

In  an  action  by  a  delinquent  taxpayer  to 
recover  costs  collected  upon  payment  of  the  tax- 
es, upon  the  theory  that  but  one  diarge  should 
have  been  made  by  each  officer  petfonnlnK  serv- 
ices enumerated  In  the  statute  tot  all  m  lots 
collectively,  instead  of  for  each  one  separately, 
where  plaintiff  alleged  that  a  certain  sum  was 
the  highest  som  collected  on  any  one  lot  and  of- 
fered to  allow  defendants  a  credit  for  that 
amount  and  alleged  that  the  lots  were  all  own- 
ed by  plaintiff  and  were  unimproved  and  all  sit- 
uated in  the  same  town,  ana  alleged  the  sum 
total  paid  the  collector  and  the  difference  be- 
tween that  sum  and  the  amount  averred  as  the 
highest  sum  collected  on  any  one  lot  aa  the 
amount  saed  for,  the  petition  was  sufficient 
though  neither  the  costs  alleged  to  have  l>een 
wrongfully  collected,  nor  those  which  defend- 
ants bad  lawful  authority  to  collect  were  item- 
ized, nor  the  names  of  officers  other  than  the 
tax  collector  for  whom  costs  were  collected 
were  alleged,  nor  the  amount  tendered  by  plain- 
tiff to  the  tax  collector,  nor  that  the  amoont  le> 
gaily  due  was  tendered. 

[Ed.  Note.— For  other  cases,  see  TaxstloD, 
Cent  Dig.  (  1012;  Dec.  Dig.  {  643.*J 

4.  Evidence  (§  158*)— Best  aito  Seooitdaxt 

E3VIDKNCE— PATMENT  OF  TaXEB. 

In  an  action  by  a  delinquent  taxpayer  to 
recover  costs  alleged  to  have  been  lll^lly  ex- 
acted upon  paymeDt  of  the  taxes,  parol  testi- 
mony as  to  the  amonnt  of  oosts  paid  to  the  col- 
lector is  admissible. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  g  473;  Dec  Dig.  S  158.*] 

5.  EIVIDENCE  (S  834*)— DooniCKNTS  — GBBUn- 
CATEs— Payment  of  Taxes. 

In  such  an  action,  redemptlm  oertificateB 
from  the  office  of  the  Comptroller  of  the  state, 
duly  authenticated,  purporting  to  show  tibe 
amount  of  costs  paid,  were  admissible  in  evi- 
dence under  Sayles'  Ann.  Civ.  8t  1897.  art 
2308,  making  the  certificate  of  such  officer  as 
to  facts  contained  in  papers  on  record  in  his 
office  admissible  in  evidence  in  all  cases  in 
which  the  originals  would  be  evidenoe,  sad  aztt- 
de  2316,  providing  that  the  certificate  of  the 
Comptroller  of  the  payment  of  taxes,  as  shown 
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b7  the  records  of  his  office,  shall  be  admfsBible 
in  svldence  to  prove  snch  ftct. 

[Ed.  Note.— For  other  eawi,  we  EMdence, 
Gent  Dif.  H  1280-1272 ;  Dec.  tHf.  |  834.*] 

6.  Btidbkom  (f  88S*)— DoomoEim— Tax  Rbo- 

OBDB. 

To  show  the  amount  of  costs  paid  by  plaia- 
titC,  the  official  stubs  ot  tax  receipts  fouod  in 
the  county  collector's  office,  vhich  were  pre- 
paied  under  Ua  anperriaion,  ahowing  the  amount 
of  coats  collected  by  blm  on  the  property  in  con- 
troversy, were  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  1 1251;  Dec  Dig.  | 

Appeal  from  District  Court,  Uartla  Oonn- 

ty;  S.  J.  Isaacs.  Judae. 

Action  by  Typer  ft  Knndson  agaliut  Char- 
ley Tom  and  otliers.  Ju^pnent  for  defend- 
ants, and  plaintiffs  appeal.  Aeveraed  and  re- 
manded. 

R.  N.  Grlsbam  and  T.  F.  Grlsham,  for  ap- 
pellants. Jno.  B.  Littler,  for  appellee  Konz. 
A.  U  Green  and  Jno.  B.  Howard,  for  ap- 
pellee Tom. 

DUNKLIN,  J.  J.  L.  Typer  and  Jacob 
Knudson,  composing  tbe  partnership  firm  of 
Typer  ft  Knudson,  sued  Charley  Tom,  tax 
collector  of  Martin  county,  to  recover  f8l8.- 
50,  which  plaintiffs  alleged  Tom  had  wrong- 
fully collected  of  tbem  as  costs  on  certain 
unimproved  Iota  situated  in  tbe  town  of 
Stanton  and  owned  by  the  plalntifte.  At  the 
Instance  of  defendant  Cbarley  Tom,  I^ul 
Konz,  county  clerk  of  Martin  conn^,  was 
made  a  party  defendant  upon  the  allegation 
that  Tom  paid  over  to  Konz  a  portion  of  tbe 
costs  collected,  and  Tom  prayed  for  Judg- 
ment over  against  Konz  in  tbe  event  of  a 
recovery  by  plaintiffs.  From  a  Judgment  in 
favor  of  defendants,  plaintiffs  bare  appealed. 

According  to  the  allegations  In  tbe  peti- 
tion no  taxes  had  been  paid  on  the  lots  for 
several  years  Immediately  preceding  the  year 
1907,  and  during  the  latter  year  plaintiffs 
were  by  the  collector  required  to  pay  $875.80 
as  costs,  by  reason  of  such  delinquencies.  It 
was  further  alleged  that  the  lots  had  never 
been  sold  under  Judgment,  nor  otherwise,  for 
said  delinquent  taxes,  interest,  penalties,  and 
costs,  and  that  no  suit  had  been  instituted  by 
the  state  or  county  to  recover  the  same.  The 
contention  presented  In  the  petition  was  that 
the  only  costs  that  could  have  been  lawfully 
demanded  by  the  collector  under  the  circum- 
stances already  mentioned  were  tlie  fees  al- 
lowed the  tax  collector  and  the  county  clerk 
by  Sayles*  Ann.  Civ.  St.  1897,  art  S2321, 
which  reads: 

"The  county  attorney,  or  district  attorney 
In  counties  where  there  is  no  county  attor- 
ney, shall  represent  the  state  and  county  In 
all  suits  against  delinquent  taxpayers  that 
are  provided  for  In  this  chapter,  and  all  sums 
collected  shall  be  paid  Immediately  to  the 
county  collector. 

"In  no  case  shall  the  compensation  for  said 


county  attorney  be  greater  than  three  dol- 
lars for  the  first  tract  In  one  suit,  and  one 
dollar  for  each  additional  tract,  if  more  than 
one  tract  is  embraced  In  same  suit  to  re- 
cover taxes.  Interest,  penalty,  and  costs;  pro- 
vided, that  those  county  attorneys  who  may 
have  heretofore  or  may  hereafter  Institute 
Bald  suits  shall  be  entitled  to  an  equal  divi- 
sion with  their  successor  In  office  of  the  feeS 
allowed  herein  on  all  suits  Instituted  by 
them,  where  the  Judgment  had  not  been  ob- 
tained prior  to  the  vacation  of  tbelr  office. 
The  collector  of  taxes,  for  preparing  the  de- 
linqnent  list  and  separating  the  property 
previously  sold  to  tbe  state  from  that  re- 
ported to  be  sold  as  delinquent  for  the  pre- 
ceding year,  and  certifying  the  same  to  the 
commissioners*  court,  shall  be  entitled  to  a 
fee  of  one  dollar  for  each  correct  assess- 
ment of  the  land  to  be  sold,  said  fee  to  be 
taxed  as  costs  against  the  delinquent.  The 
.sheriff  shall  be  entitled  to  a  fee  of  one  dollar 
for  selling  and  making  deed  thereto  to  each 
purchaser  of  land  that  he  sells  under  Judg- 
ment for  taxes,  which  fee  shall  be  taxed 
as  costs  of  suit,  and  the  district  clerk  shall 
be  entitled  to  a  fee  of  one  dollar  and  fifty 
cents  In  each  case,  to  be  taxed  as  costs  of 
suit  And  the  county  clerk,  for  making  out 
and  recording  the  data  of  each  delinquent 
assessntent,  and  for  certifying  the  same  to 
the  commissioners*  court  for  correction,  and 
for  noting  the  same  In  the  minutes  of  tbe 
commissioners*  court  and  for  certifying  the 
same,  with  corrections,  to  the  comptroller, 
and  noting  the  same  on  his  delinquent  tax 
record,  shall  receive  tbe  sum  of  one  dollar, 
to  be  taxed  as  costs  against  the  land  In  each 
suit ;  provided,  that  in  no  case  shall  the  state 
or  county  be  liable  for  such  fees,  but  In  each 
case  they  shall  be  taxed  as  costs  against  the 
land  to  be  sold  under  Judgment  for  taxes 
and  paid  out  of  the  proceeds  of  sale  of  same 
after  the  taxes,  penalty,  and.  Interest  due 
thereon  to  the  state  are  paid;  provided,  that 
where  two  or  more  unimproved  city  or  town 
lots  belonging  to  the  same  person  and  situ- 
ated In  the  same  city  or  town  shall  all  be 
Included  In  the  same  suit  and  costs,  exc^t 
those  of  advertising,  which  shall  be  twenty* 
five  cents  for  every  ten  lots,  or  any  number 
less  than  ten,  taxed  against  them  collective- 
ly Just  as  If  they  were  one  tract  or  lot ;  and, 
provided,  further,  that  where  suits  have  been 
brought  by  the  state  against  delinquents  to 
recover  tax  due  by  them  to  the  state  and 
county,  the  said  delinquent  may  pay  the 
amount  of  the  tax,  interest,  penalties,  and 
all  accrued  costs  to  the  county  collector  dur- 
ing the  pendency  of  such  suit,  and  tbe  county 
attorney  shall  receive  as  compensation  there- 
for two  dollars  for  the  first  tract  and  one 
dollar  for  each  additional  tract  embraced 
In  said  suit;  and  the  district  clerk  shall 
receive  only  one  dollar,  and  the  sheriff  only 
one  dollar  In  each  case ;  but  these  fees  shall 
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be  Is  Ilea  of  the  fees  provided  for  such  of- 
ficers where  suits  are  brought  as  hereinbe- 
fore provided." 

The  amount  of  costs  paid  bj  plaintiffs  on 
each  of  the  lots  was  iy)eclQcall7  alleged,  and 
according  to  the  allegations  927^  was  the 
highest  amount  charged  against  any  one  lot. 
The  contention  was  made  that  as  all  the  lots 
were  owned  by  the  plaintiffs  and  were  all 
unimproved  and  situated  In  the  same  town, 
they  should  have  been  grouped  Into  one 
group  and  the  costs  taxed  against  them  col- 
lectively ;  thus  limiting  each  officer  per- 
forming a  service  mentioned  In  the  statute 
above  quoted  to  one  charge  for  the  entire 
group,  which  In  no  event  could  be  a  greater 
snm  than  $27.30. 

Appellees  Insist  that  the  provision  of  the 
statute  made  the  basis  of  the  contention  Just 
noted,  by  its  terms,  has  application  when  a 
suit  has  been « Instituted  to  collect  the  de- 
linquent taxes,  but  has  no  application  when 
such  taxes  are  paid  without  a  suit,  and  that 
the  construction  invoked  by  appellants  would 
be  unreasonable,  In  that  its  effect  would  be 
to  Impose  upon  the  tax  collector  the  duty 
to  examine  the  deed  records,  or  else  pro- 
cure abstracts  of  all  titles  to  real  estate  In 
order  to  determine  the  names  of  the  owners 
thereof.  We  have  been  cited  to  no  statute, 
and  have  found  none,  other  than  the  statute 
above  quoted,  which  allows  the  fees  enumer- 
ated In  that  statute.  To  hold  that  a  de- 
linquent taxpayer  would  be  required  to  pay 
a  greater  sum  as  costs  If  he  pays  dellnqaent 
taxes  without  a  suit,  than  he  would  be  re- 
quired to  pay  if  suit  should  be  instituted, 
would  be  to  place  a  premium  upon  a  further 
delay  in  such  payments.  This  would  be  con- 
trary to  sound  public  policy  and  an  unjust 
discrimination  against  the  diligent  taxpayer 
In  favor  of  one  who  refuses  to  pay,  unless 
forced  to  do  so  by  the  courts.  In  enacting 
that  statute,  we  think  the  legislature  In- 
tended to  extend  the  same  benefits  to  one  who 
settled  bis  delinquent  taxes  without  the  ne- 
cessity of  a  suit  to  enforce  their  collection, 
as  were  expressly  given  to  a  defendant  in  a 
suit  to  collect  the  same. 

Several  exceptions  to  plaintiffs'  petition 
were  sustained,  and  upon  these  rulings  of 
the  trial  court  appellants  have  assigned  er- 
ror. These  exceptions  were,  that  neither  the 
costs  which  plaintiffs  alleged  were  wrong- 
fully collected,  nor  those  the  defendants  had 
lawfnl  authority  to  collect,  were  Itemized; 
that  the  names  of  officers  other  than  the 
tax  collector  for  whom  costs  were  collected 
were  not  alleged,  and  that  there  was  no  al- 
legation of  the  amount  tendered  by  plaintiffs 
to  the  tax  collector,  or  that  they  tendered  the 
amount  legally  due.  Notwithstanding  the 
plaintiffs'  failure  to  amend  after  the  excep- 
tions were  sustained,  the  suit  was  not  dis- 
missed, bat  heard  and  determined  on  its 
merits,  and  it  does  not  seem  that  plaintiffs 


were  denied  the  privilege  of  proving  their 
cause  of  action  by  reason  of  lack  of  i^oper 
pleadings.  However,  in  view  of  another  trial, 
we  deem  It  proper  to  say  that  we  think  tbe 
court  &cteA  in  sustaining  the  iq>ecl&l  excep- 
tions noted  above.  Plaintiffs  alleged  tbat 
$27.30  was  the  highest  sum  collected  on  any 
one  lot,  offered  to  allow  defendants  a  credit 
for  that  amount,  and  alleged  that  the  lots 
were  all  owned  by  them,  and  that  they  were 
unimproved  lots  and  all  situated  in  the  town 
of  Stanton.  Further,  the  total  sum  paid  tbe 
collector  was  alleged,  and  the  difference  be- 
tween that  sum  and  $27.30,  the  highest  earn 
collected  on  any  one  lot,  was  the  amount 
sued  (or.  No  claim  was  made  of  any  ille- 
gallt7  in  the  costs  collected,  except  upon  the 
theory  that  but  one  charge  should  have  been 
made  by  each  officer  performing  services  m- 
umerated  In  the  statute  quoted  for  all  tbe 
lots  collectively. 

Upon  the  trial,  plaintiffs  proposed  to  prove 
by  parol  testimony  how  much  costs  they 
paid  to  the  collector.  Numerous  objections 
were  urged  to  such  proof  by  the  defendants 
and  sustained  by  the  court,  some  of  which 
were  tbat  the  questions  were  leading ;  others 
that  the  tax  receipts  and  tax  records  were 
the  best  evidence.  Thesq  j ulings  were  er- 
roneous. McDonough  T.  Jefferson  Co.,  79 
Tex.  535,  16  S.  W.  490. 

Plaintiffs  also  offered  in  evidence  redemp- 
tion certificates  from  the  office  t>f  the  Comp- 
troller of  the  state,  duly  authenticated,  pur- 
iwrting  to  show  the  amount  of  costs  paid  on 
the  lots,  but  the  evidence  was  excluded  on 
the  objection  that  th^  were  secondary  evi- 
dence and  not  shown  to  have  been  signed  by 
defendant  Tom;  that  the  costs  collected, 
shown  in  the  certificate,  were  not  itemized, 
and  because  not  spedflcally  alleged  la  the 
petition.  This  evidence  should  have  beea  ad- 
mitted. Sayles'  Ann.  Civ.  St.  1897,  arts. 
2308,  2316;  Holmes  v.  Coryell,  58  Tex.  680. 

We  are  of  opinion,  further,  that  the  court 
erred  in  excluding  the  official  stubs  of  tax 
receipts  found  tn  defendant  Tom's  office, 
which  were  prepared  under  his  supervision, 
showing  the  amount  of  costs  collected  by  Tom 
on  the  property  In  controversy.  Webb  Coun- 
ty T.  Gonzales,  69  Tex.  455,  6  S.  W.  7S1. 

The  lots  owned  by  plaintiffs  at  the  time 
of  payment  of  costs  consisted  of  four  groups 
which  had  been  purchased  from  four  differ- 
ent individuals.  If  it  be  shown  upon  an- 
other trial  that  any  costs  collected  against 
any  group  of  lots  were  legally  taxable  against 
tbe  former  owner,  then  as  to  such  costs  the 
rule  for  taxing  the  costs  against  all  the  lots 
collectively,  as  fixed  by  the  statute  above 
quoted,  would  apply  to  that  group.  This 
theory  of  right  to  recover  was  presented  In 
plaintiffs*  alternative  plea. 

For  the  errors  indicated,  the  jodgmeot  of 
the  trial  court  is  reversed,  and  the  caow  re- 
manded tor  another  trial. 
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OALDWELI.  T.  DIUiARD. 
<Coiirt  of  Civil  Appeal*  of  Texas.    Oct  29, 
1910.    Rehearing  Denied  Dec.  3,  1910.) 

Costs  (!  82*)— Pabtt  Bhtitled  to. 

Under  Saylee*  Ann.  CSt.  St.  1897,  arts. 
1425,  1438,  proTiding  that  the  Baccessful  party 
shall  recover  costs,  but  the  coort  may  for  good 
cause  adjndge  the  costs  otherwise,  the  court, 
removing  at  the  suit  of  a  purchaser  against  the 
-vendor  a  dond  on  the  title  consisting  of  tiie 
vendor's  lien  securing  purchase-money  notes, 
which  the  vendor  had  transferred  without  trans- 
ferring the  lieo,  and  which  the  parchaser  had 
paid,  may  not  tax  the  costs  in  favor  ot  the  ven- 
dor, reforing  to  release  Uie  lien,  merely  be- 
cause a  transferee  of  the  notes  had  ezecated  a 
release,  which  the  purchaser  had  accepted. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dfg.  H  108-182;  Dec.  Dig.  S  32.*] 

Appeal  from  District  Court,  Lubbock  Coun- 
ty; Ij.  S.  Kinder,  Judge. 

Action  by  J.  A.  Caldvrell  against  R.  J. 
DlUard.  Frcnn  a  Judgment  granting  inauffl- 
clent  relief,  plaintiff  appeals.  Beveised  and 
rendered. 

H.  O.  Fergtuon,  for  appellant  DlUard  & 
Uoore  and  Bledsoe  ft  Sdienck,  for  appellee. 

SPBEB,  J.  J.  A.  OaldweU  med  It  J.  Dil- 
latd  In  tbe  district  court  of  Lubbock  county 
to  remove  cloud  from  title  to  cwtaln  lands 
formerly  courted  by  Dlllard  to  Caldwell, 
against  which  a  vendor's  Hen  was  retained, 
allegli^  that  the  lien  had  been  satisfied,  but 
that  the  defendant  refused  to  execute  a  re- 
lease thereof.  The  court,  to  whom  was  sub- 
mitted all  Issues  of  fact  and  law,  finds  as 
follows:  "That  on  the  30th  day  of  August, 
1001.  the  defendant,  R.  J.  DUlard,  conveyed 
to  the  plalutur,  J.  A.  Caldwell,  tbe  four  sec- 
tions of  land  described  In  plalntUTB  petition, 
and  that  said  Caldwell  still  owns  sections  24 
and  26,  In  block  24,  In  Lubbock  county,  and 
section  6  in  block  O,  in  Lynn  county,  Tex., 
and  that  Caldwell  executed  to  the  defendant, 
Dlllard,  bis  two  promissory  notes,  each  for 
$500,  one  due  one  year  after  Its  date,  and  the 
other  due  two  years  aftw  Its  date,  and  that 
In  said  deed  and  the  said  notes  the  vendor's 
lien  was  expressly  retained  to  secure  the  pay- 
ment of  said  notes  and  the  Interest  thereon, 
and  that  after  the  execution  and  delivery  of 
said  notes  said  Dlllard  transferred  both  of 
them  to  J.  W.  Jarrott,  but  that  he  did  not 
make  any  transfer  of  the  vendor's  lieu  re- 
served In  said  deed,  and  that  thereafter  tbe 
said  J.  W.  Jarrott  transferred  and  delivered 
said  notes  to  tbe  First  National  Bank  of  Lub- 
bock, and  that  both  of  said  notes  have  been 
fully  paid  off  and  discharged,  and  that  the 
defendant,  Dlllard,  has  refused  to  make  any 
release,  or  to  convey  to  the  plaintiff  the  title 
held  by  him  for  the  security  of  said  notes" — 
upon  which  findings  the  court  rendered  Judg- 
ment for  the  plaintiff,  removing  cloud  from 
his  tltle^  and  awarding  costs  In  his  favor. 
On  a  motion  for  a  new  trial,  however,  the 


court  so  reformed  the  judgment  as  to  tax 
the  costs  of  the  proceeding  against  the  i^aln- 
tlff ;  and  It  Is  of  this  tbe  plaintiff  complains 
on  this  ai^)eal. 

Article  1425,  Sayles'  Ann.  Civ.  St  189T. 
provides  that:  "The  successful  party  to  a 
suit  shall  recover  of  his  adversary  all  the 
costs  expended  or  incurred  therein,  except 
where  It  is  or  may  be  otherwise  provided  by 
law."  Article  1438  makes  the  further  pro- 
vision that:  "The  court  may  for  good  cause 
to  be  stated  on  the  record  adjudge  the  costs 
otherwise  than  as  provided  In  tbe  preceding 
articles  of  this  chapter."  In  the  Judgment 
sustaining  appellee's  motion  to  reform  the 
Judgment  and  tax  the  costs  against  appel- 
lant, no  cause  Is  stated  why  tbe  costs  are 
taxed  otherwise  than  In  favor  of  the  suc- 
cessful party.  It  was  the  duty  of  the  trial 
court,  If  he  found  good  cause  to  exist  for 
taxing  appellant  with  the  costs,  to  state  that 
cause  In  the  record,  to  the  end  that  the  suffi- 
ciency of  It  might  be  reviewed  on  appeal. 
It  has  been  held  that  the  appellate  court  will 
not  Indulge  the  presumption  that  good  cause 
did  exist,  where  none  Is  stated  of  record. 
Lumpkin  v.  WBllama,  119  S.  W.  017;  St 
Louis  8.  W.  By.  Co.  of  Texas  v.  King,  122 
8.  W.  925^  We  are  not  8lt(«ether  prepared 
to  assent  to  this  holding.  Neither  do  we 
care  to  disapprove  it  If  It  be  true  that  tbe 
presumptions  of  r^rnlarlty  vsoalty  attaching 
to  Judgments  should  obtain  in  this  kind  of 
a  case,  and  ttuit  the  Judgmrat  should  be  In* 
terivetea  In  the  Iltfit  of  the  pleading  (the  mo- 
tion to  xetax  in  this  case),  then  tbe  znost 
that  can  be  said  is  tliat  thttre  Is  an  implted 
fining  of  tlie  truth  of  tbe  pleading  made  tbe 
basis  of  tbe  Judgment 

Tbe  ground  for  appdlee's  motion  to  retez 
costs  was  tbat  a^i^at  liad  accepted  a  re- 
lease from  the  First  National  Bank  of  Lub* 
bodt  Assnmli^c  this  to  be  true.  It  was  not 
sufficient  cause  to  tax  ai^iellant  with  tbe 
costs  of  a  suit  wblch  be  bad  been  forced  to 
bring  In  order  to  devest  an>dlee  of  tbe  ap- 
parent superior  title  to  bis  land.  So  that  In 
any  event  the  trial  court  erred  in  taxing  the 
costs  as  be  did,  and  for  this  error  the  Judg- 
ment is  reversed,  and  hm  rendered  in  ap- 
pellant's favor,  both  upon  tbe  merits  and  for 
all  costs. 

Reversed,  and  rendered  for  appellant 


BOOURS  V.  McMILLEN. 

(Court  of  Civil  Appeals  of  Texas.    June  18, 
1910.   On  lUotlon  for  Rehearing, 
Oct  29,  1910.) 

1.  BaOKBS  (i  61*)— OOHPENSATIOK  ARU  JjMK 

—Right  to  Oohpihsation  —  Default  ob 

Refusal  of  Partt  Pbocubid  bt  Bbokeb. 
The  plaintiff  was  to  procure  a  purchaser 
for  land  owned  by  the  defendant  fOr  an  agreed 
compensation,  and  the  plaintiff  found  a  purchas- 
er who  made  a  conditional  agreement  to  buy 
the  land;  but  before  the  condition  was  made 
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absolute  the  paxdiaBer  agreed  with  defeodant 
to  purchase  the  land  through  another  ageot, 
aod  while  Buch  agreemect  for  purchase  vas 
pending  plaintiff  in  his  action  for  compenBation 
levied  an  attachment  on  the  land,  because  of 
which  the  purchaser  refused  to  close  the  trade 
until  the  attachment  was  released.  Held  that, 
having  defeated  tne  sale,  the  plaintiff  had  no 
right  of  action. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  Td.  81.         ;  Dec.  Dig.  |  ttl.*] 

2.  Bbokbss  a  82*)— Actions  fob  Compensa- 
tion—Pleadin  a— I'boof  AND  Variance. 
Where  the  plalDtifiTs  petition,  in  an  action 
to  recover  compensation  for  services  as  a  broker 
in  the  sale  of  laodjalleged  that  be  had  procured 
a  purchaser  at  $22  per  acre,  proof  that  the 
purchaser  procured  by  the  plaintiff  offered  f20 
per  acre  does  not  snroort  tne  allegation  of  the 
petition. 

[EJd.  Note.— For  other  eases,  see  Broken, 
Dec.  Dig.  §  82.*] 

Appeal  from  Parmer  County  Court;  R.  W* 
McConuell,  Judge. 

Action  by  D.  W.  McMlUen  against  H.  S. 
Rogers.  Judgment  for  plalntUC,  and  defend- 
ant appeals.  Reversed  and  remanded. 

Carl  GiUlland,  for  appellant  Crudglngton 
&  Umphres,  for  appellee. 

DUNKLIX,  J.  H.  S.  Rogers,  defendant  In 
the  trial  coort,  taas  appealed  from  a  judg- 
ment In  faror  of  D.  W.  McMUlen,  plalntlflT, 
for  the  aum  ot  $&10.  For  cause  of  action 
plaintiff  alleged  that  he  was  employed  by 
defendant  to  procure  a  purchaser  for  100 
acres  of  land  belonging  to  the  latter,  and  that 
as  a  part  of  the  contract  of  employment  It 
was  agreed  that  the  CDmpensaUon  which 
plaintiff  should  receive  for  any  sale  which 
plaintiff  might  negotiate  would  be  the  excess 
In  the  selling  price  over  and  above  |16  per 
acre.  It  was  further  averred  that  plaintiff 
procured  a  purdiaaer  In  one  Amos  Hart,  who 
was  ready,  willing,  and  able  to  purdiaae  the 
land  and  to  pay  therefor  f22  per  acre,  but 
that  defendant  refused  to  execute  a  deed  to 
the  purchaser  upon  those  terms,  and  thereby 
defendant  had  become  liable  to  pay  plaintiff 
(9(K),  for  whidi  amount  a  recovery  was  wmght 

The  evidence  showed  without  controveray 
that  plaintiff  was  employed  defoidant  to 
procure  a  sale  of  the  land  upon  the  terms  al- 
leged; that  through  the  efforts  of  plaintiff 
and  his  agents  Hart  was  induced  to  look  at 
the  land  with  a  view  to  a  purchase.  After 
an  inspection  of  it,  he  agreed  to  buy  it,  if 
hiR  wife  would  agree  to  live  upon  It  While 
waiting  to  learn  whether  or  not  his  wife  was 
willing  so  to  do,  Hnrt  agreed  with  defendant 
through  another  agent  to  purchase  the  land 
for  f 20  per  acre,  making  a  cash  payment  to 
defendant  at  the  time  of  the  agreement  of 
$500.  Pending  a  conanmmaticm  of  this  sale, 
plaintiff  procured  the  levy  of  a  writ  of  at- 
tachment on  the  land  issued  In  this  suit,  and 
by  reason  of  this  action  on  his  part  Hart  re- 
fused to  close  the  trade  until  the  levy  of  the 
writ  is  released.  Upon  evidence  establishing 


these  facta,  the  trial  conirt  Instructed  the  jury 
peremptorily  to  retuxa  a,  verdict  in  ptalntUTs 
favor  for  $64a 

This  proof  did  not  support  the  cause  of  ac- 
tion allied  in  pIointUTa  petition.  We  at 
least  doubt  plaintiff's  right  to  recover  com- 
mlsslraia  oxi  a  sale  the  consummation  of  which 
he  has  defeated  by  the  levy  of  the  writ  of 
attadiment  Besides,  the  services  for  whldi 
he  allied  defendant  owed  him  9860  were  for 
procuring  a  pundiaser  ready,  willing,  and  able 
to  pay  $22  per  acre  for  the  land ;  and,  even  If  It 
oould  be  said  that  his  efforts  to  sell  were  the 
procuring  cause  ot  the  offer  made  Hart 
to  purchase  at  the  price  of  $20  per  acre,  proof 
of  that  fact  would  not  support  the  allegation 
that  Hart  was  willing  to  pay  $22  per  acre 
for  the  land. 

For  the  error  pointed  out,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

On  Motion  for  Rehearing. 

Plaintiff's  original  petition  was  improperly 
copied  in  the  transcript,  and  throngh  inad- 
vertence we  referred  to  it  as  the  petltifm  up- 
on which  the  suit  was. tried,  instead  of  the 
amended  petition,  a  copy  of  which  la  also  In- 
dnded  in  the  traiwcrU>t  Oliere  was  no  vari- 
ance between  the  proof  and  the  contract  al- 
leged In  the  latter  pleading,  and  what  we  said 
In  our  former  opinion  upon  that  question  was 
Inapplicable  to  the  case  as  pleaded  in  the 
amended  iretitlon. 

However,  as  shown  In  our  former  opinion, 
the  fttllure  of  defendant  to  consummate  the 
proposed  sale  to  Hart  at  $20  per  acre  has 
been  prevented  solely  by  the  acts  of  plaintiff 
in  levying  the  writ  of  attachment,  and  for 
tills  reason,  Ind^ndent  of  any  other,  the  tri- 
al court  erred  In  rendering  Judgment  In  plain- 
tiff's tavoT,  Furthermore,  the  fact  that  plain- 
tiff was  made  the  exclusive  agent  of  defend- 
ant to  sell  the  property  would  make  no  dlf- 
ferencew  19  Cyc.  267;  Mechem  on  Agtaiej,  | 
066. 

Rehearing  denied. 


SHAWNEE  FIRE  INS.  CO.  v.  GRAP- 
MAN  et  al. 
(Court  of  cavil  Appeals  of  Texas.    Nov.  18, 

1910.    Rehearing  Denied  Dec  17.  19ia) 
1.  Insurance   (8  642*>— Fibb  Insitrance— 
Sole  Ownebship—Owhebship  op  Execu- 
tor—Pleading. 

A  petition  setting  forUi  that  a  Gre  poHcr 
was  Issued  la  the  name  of  one  of  the  petition- 
era,  but  that  it  was  applied  for  and  intended 
for  the  use  and  benefit  of  tlie  estate  ot  which 
petitioner  was  executor  with  entire  manage- 
ment and  that  the  estate  was  owned  by  the 
petitioner  and  others  as  lielis  of  tlie  deceased 
owner,  which  facts  were  known  to  the  com- 
pany's agent  when  the  insurance  was  taken, 
and  containing  a  further  allegation  of  a  loss 
by  fire,  states  a  good  canse  of  action,  aa  against 
a  general  demurrer. 

[Ed,  Note.— For  other  cases,  see  Insaraace. 
Dec.  Dig.  I  642.*] 
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2.  INSDKAXOK  jQ-  878*)— Fzn  ImuuiraB— 

O^V  NEB  SHIP— OWWrafiHIP  OF  AO«KT— WAIV- 
ES. 

^VheI«  tin  afent  of  a  fln  ttunnnce  com- 
pany had  knowtedge  whai  be  iaraed  a  poU<ar  in 
the  name  of  an  execntor  that  it  was  owned  bj 
the  estate  of  which  the  executor  had  the  man- 
agement, and  that  the  executor  held  in  that 
capaci^r,  and  not  ae  a  sole  owner,  the  provi- 
sions of  the  policy  as  to  sole  and  oncoDditioaal 
ownership  are  thereby  waived  by  the  company. 

[PM.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  968-997;  Dec.  Dig.  i  878.*] 

8.  iKStTBANCE  (6  665*)— PlBE  IN8CBANOB— IN- 

scbbb'b  Agent  Iufleaded — Liabiiiht— 
svidshob. 

In  a  suit  to  lecover  on  a  policy  of  fire  in- 
Burance,  where  the  insurer  impleaded  Its  agent 
and  asked  a  judgment  over  against  him  In  the 
eTent  of  a  recovery  by  the  insured,  on  the 
ground  that  be  bad  not  reported  to  the  insurer 
Bis  knowledge  of  facts,  relating  to  the  proper- 
ty insured,  evidence  'held  to  warrant  a  veraict 
in  favor  of  the  agent. 

CEJd.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  665.*] 

4.  Irsukakoe    (I  668*) — Fibb  Insvsanoe— 
Ghabaoteb  or  Risk— Irbubeb's  Knowl- 
edge OF  Facts— Evidence— I  NBTBucnoNs. 
Though  the  chief  examiner  of  a  fire  insur- 
ance company  testified  directly  that  the  risk 
covered  by  the  policy  would  not  have  been  ac- 
cepted by  the  company  had  the  true  facts  as 
to  ownership  been  Known  to  it,  but  there  was 
other  testimony  tending  to  discredit  him.  the 
jury  were  not  bound  to  believe  him ;  and  hence 
there  was  no  error  in  charging  that  It  was  es- 
sential for  the  insurer  to  prove  that  It  would 
not  have  accepted  the  risk  bad  It  known  the 
true  facts  as  to  owneiship. 

(S».  Note.— For  other  cases,  aee  Insnnnee, 
Dec  Dig.  I  668.*] 

Appeal  from  District  Court,  Hendmon 
County;  B.  H.  Gardner,  Judge. 

Action  by  K.  li.  GhaptDan  and  another, 
executors,  against  the  Shawnee  Fire  Inanr- 
nnce  Company,  In  which  the  defendant  im- 
pleaded its  agent  Judgment  for  plalntlffB 
and  for  defendant's  agent,  and  the  defend- 
ant  appeals.  Affirmed. 

Alexander,  Hogsett  &  Gresham  and  Wm. 
Tbompson,  for  appelant  E^ulk  &  Faulk 
and  Klchardaon,  WatfclnS  &  Richardson,  for 
appellees. 

RAINCY,  a  J.  R.  L.  Chapman  and  Zllla 
Chapman,  as  executors  of  the  estate  of  Jamea 
A.  Chapman,  brought  this  eult  against  the 
insurance  company,  appellant,  to  recover 
$1,200,  loss  under  a  fire  Insurance  policy  cov- 
ering a  residence,  household  and  kitchen  fur- 
niture, that  had  been  destroyed  by  fire.  The 
appellant  plead  the  general  demurrer,  gen- 
eral denial,  and  specially:  (1)  That  the  In- 
terest of  the  assured  was  not  truly  stated  In 
aald  policy  of  insurance,  as  was  required  by 
Its  terms;  (2)  that  the  assured,  in  said  policy 
named,  was  not  the  sole  and  unconditional 
owner  of  the  property,  aa  required  by  the 
terms  of  said  policy;  (S)  that  the  subject  of 
insurance  was  a  building  on  ground,  not 
owned  by  the  assured  In  fee  simple,  as  requir- 
ed by  the  terms  of  the  policy;  and,  further, 
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aakad  that  H.  I*.  ParBons,  its  agent,  be  made 
a  party,  and  for  Judgment  over  a^Unst  him 
In  the  meat  a  Teoovmy  waa  had  against  it, 
alleging.  In  effect,  that  said  propwty  waa 
Insured  in  the  name  of  R.  I<>  Ghapman,  when 
It  belonged  to  the  estate  of  James  A.  Chap- 
man; Qiat  it  wuB  In  the  country  and  on  the 
prohibited  list;  and  if  ParsonB  knew  these 
fticta,  he  tailed  to  perform  his  duty  in  not 
i^wrtlng  such  fact  to  the  ctnnpany.  Parsons 
pleaded  ratification  and  acqniesc^ce  in  his 
said  acts  by  said  company,  bj  receiving  from 
him  the  pronltun  after  Imowing  all  the  facta. 
A  trial  resulted  in  a  Terdlct  for  appellees. 
Judgment  was  rendered  accordingly,  and  the 
Inaurance  company  appeals. 

The  first  aaslgnroent  of  error  presented, 
also  submitted  as  a  i>n^;H)sltlon,  is  as  fol* 
lows;  "The  court  erred  In  orerrullng  defend- 
ant Insurance  company's  general  demnrm 
to  plaintiffs'  first  amoided,  original  petitifm, 
for  the  reason  that  said  petition  nowhere 
states  that  plaintiffs  were  the  owners  of 
said  property  and  in  possession  of  the  same 
both  at  the  time  of  the  Issuance  of  -  the  policy 
of  Insurance,  and  at  the  time  of  the  fire,  and 
said  petition  nowhere  states  that  they  were 
in  possession  and  control  of  the  same  as  ex- 
ecutors of  the  estate  of  J.  A.  Chapman,  de- 
ceased, both  At  the  time  of  the  issuance  of 
the  policy  and  at  the  time  of  the  fire."  The 
petition  alleged:  "Plaintiffs  would  respect- 
fully show  to  the  court  that  while  said  in- 
surance policy  was  Issued  to  and  In  the  name 
of  plaintiff,  B.  Lb  Chapman,  plaiutifF  herein, 
that  the  same  was  In  fiict  applied  for  and 
Int^ed  by  him  for  the  use  and  benefit  of 
said  estate  of  the  said  James  A  Chapman, 
deceased,  and  upon  property  so  held  and  con- 
trolled by  himself  and  Zllla  Chapman,  his 
coplalntlff  herein,  as  executors,  of  the*  said 
James  A.  Chapman,  deceased,  and  owned  by 
the  said  plaintiff  herein  and  the  other  chil- 
dren and  heirs  of  Jamee  A.  Chapman,  de- 
ceased, which  facts  were  at  the  time  known 
to  the  agent  of  the  said  defendant  when  tak- 
ing out  said  Insurance  aforesaid.  That  since 
said  policy  was  executed,  on,  to  wit,  the  3d 
day  of  April,  1909,  the  said  building  mention- 
ed In  the  said  policy,  together  with  all  the 
contents  therein  contained,  was  completely 
destroyed  by  fire."  There  was  no  error  In 
overruling  the  general  demurrer,  as  the  i>etl- 
tlon  states  a  good  cause  of  action,  and  Is  not 
subject  to  such  an  exception.  Insurance  Co. 
T.  Woodward,  18  Tex.  Civ.  Appi  496,  46  S. 
W.  1S5;  McBrlde  T.  Pudkett,  66  8.  W.  242; 
Insurance  Co.  t.  Jameson,  SI  Tex.  ^Iv.  App. 
651,  78  S.  W.  418. 

Appellant's  second  assignment  of  error  Is 
that,  "the  court  erred  in  Its  general  charge 
to  the  jury  in  directing  a  verdict  against  de- 
fendant Insnrance  company  In  favor  of  plain- 
tiffs herein,  for  the  reason  that  the  pleadings 
and  evidence  in  the  case  failed  to  show  svch 
ownership  and  possession  of  the  property 
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descrtbed  la  the  poUcj  of  Inmraiice,  both  at 
the  time  of  tiie  iBsoance  of  the  poUcy  and  at 
fbe  time  of  the  fire,  as  wonld  entitle  plaln- 
tilh  to  recover  her^n."  The  erldence  ahows 
that  the  policy  was  Issued  In  tbe  name  of  R. 
Ia  Gbapman.  The  properly  belonged  to  the 
estate  of  James  A.  Chapman,  deceased.  By 
hla  will  bla  property  was  not  to  be  divided 
until  his  yooDgeat  child  reached  maturity, 
there  being  several  children,  and  B.  L.  Chap- 
man, his  son,  and  ZUla  Chapman,  hla  widow, 
were  made  execatora  and  had  poaseeslon  of 
and  lived  on  the  ivoperty  with  the  <Ahsr 
children.  These  facta  were  known  to  and 
fully  understood  by  H.  L.  Pansons.  the  com- 
pany's local  agent,  when  the  policy  was  le- 
aned to  B.  L.  Chapman,  each  of  whom  acted 
In  good  faith.  The  agent  knowing  when  he 
Issned  the  policy  In  the  name  of  R.  CSiap- 
mao  that  It  was  owned  by  the  estate  of 
James  A.  Chapman,  deceased,  and  that  It 
was  held  by  R.  L.  Chapman  aa  one  of  the 
executors,  and  not  as  a  sole  owner,  constl- 
tnted  a  waiver  by  the  company  of  sole  own- 
ership, and  it  ia  In  no  attitude  to  Interpose 
such  a  defense.  Ins.  Co.  v.  GnmmLags,  98 
Tex.  115,  81  S.  W.  705;  Ins.  Ca  t.  Camp,  71 
Tex.  508.  9  S.  W.  473. 

On  the  phase  of  the  case  relating  to  the 
liability  of  H.  L.  Paraons,  for  failure  to  make 
a  true  report  of  tbe  facts  aa  to  the  condition 
of  sole  ownership  of  the  property,  the  ap* 
pellant  complains  of  tbe  court  for  not  In- 
structing a  verdict  for  it  for  the  amount 
found  against  It  in  favor  of  Ghapnuin.  The 
evidence  shows  that  Parsons,  at  the  time 
be  Issued  the  policy,  believed  it  was  prop« 
and  right  to  issue  It  in  the  name  of  R. 
Chapman,  who  was  In  possession  of  and  con- 
trolling  said  property,  which  he  was  In  fact 
doing,  as  the  other  executor,  Mrs.  Ztlla  Chap- 
man, left  Its  sole  managemoit  to  him;  Par- 
sons not  thinking  of  any  legal  obstacle  that 
would  affect  its  validity.  In  the  blank  re- 
ports furnished  him  by  the  company  on 
which  to  report  to  the  company  tbe  Issuance 
of  polictes,  etc.,  there  was  no  Instmctlon  as 
to  whose  name  policies  covering  property  be- 
longing to  an  estate  should  be  written  In. 
The  insnrance  of  property  situated  In  the 
country  was  listed  as  prohibited,  but  It  was 
shown  that  risks  In  such  property  were  tak- 
en when  It  was  of  value  greater  than  $1,750, 
and  this  property  was  shown  to  be  greater 
value:  besides  Parsons  had  shown  in  his  re- 
port that  tbe  premises  were  situated  In  the 
country,  and  the  comimny  made  no  objection 
on  this  score.  The  Issue,  whether  or  not  the 
company  would  have  consented  to  the  risk 
on  estate  property,  was  submitted  to  the 
jury  and  they  foond  that  It  would  have. 
The  evidence  further  shows  that  after  the 
fire,  and  after  learning  all  the  fhcts  connect- 
ed with  the  ownership  of  the  property,  the 
company  received  from  Parsons  the  premi- 
ums which  he  had  collected  for  the  policy 


and  retained  the  same;  The  evidence^  we 
think,  fully  warrants  a  vwdlct  In  ftrsoos' 
favor,  and  tbe  Hwslgnnunt  Is  ovemiled. 

It  Is  contended  by  appelant  tJiat  as  mm 
Dawson,  chief  examlnor  ot  the  conqiany,  and 
the  only  witness  who  testified  directly  on 
this  point,  had  testified  that  had  the  tme 
fMts  as  to  ownership  been  r^rted  to  the 
company  the  risk  wonld  not  have  been  ap- 
proved, but  the  policy  would  have  been  or- 
dered cancded,  tbe  court  erred  In  submitting 
that  Issue  to  the  Jury.  While  It  Is  true  that 
Dawson  was  the  only  witness  who  swore 
posltlvdy  that  the  risk  woold  not  have  been 
accepted  by  the  company  had  the  true  Ihcts 
of  ownmihlp  bem  known  to  It,  tb»  Jury 
were  not  bound  to  bdteve  blm,  eq>eciall7  as 
tbere  waa  other  testimony  tending  to  ahow 
his  testimony  was  not  true.  Bank  t.  £V>rd- 
tran,  122  &  W.  413;  McCormick  t.  Kanf- 
mann,  109  S.  W.  402,  and  cases  thoe  dted. 
The  evidence  shows  ttiat  the  company  did 
Insure  country  residences  under  certain  re- 
strlctlonB.  but  tbere  Is  noth^  to  show  that 
propoty  of  an  estate  was  prohibited,  ex- 
c^t  the  testimony  of  Dawson.  Parsons  had 
received  no  such  instruction,  estate  pn^ 
erty  was  not  In  the  prohibited  list,  and  It 
was  shown  that  at  the  time  of  trial  the 
other  peopaty,  not  burned,  still  remained 
covered  under  tbe  policy  that  had  thereto- 
fore been  Issued  by  appellant  'Oien  waa 
no  error  In  the  court  charging  as  complained 
of,  as  It  was  essential  for  the  company  to 
prove  that  the  risk  would  not  bave  been 
accepted  bad  It  known  of  the  true  ownendilpL 
Ass'n  V.  Norrla,  SO  Tex.  Civ.  App.  289^  70  & 
W.  760. 

There  are  other  assignments  of  error,  but 
none,  In  our  opinion,  are  well  takoi,  and 
the  Judgment  is  affirmed. 


LIBIDRTT  MILLING  CO.  v.  CONTINENTAL 

GIN  CO. 

(Oonrt  of  Civil  Appeals  of  Texas.   Dec  3, 1910. 
Behearing  Denied  Dec.  24»  19ia) 

ABATEHKifT  AHo  Rbvivai.  ({  4^— Pnrmm 

OF  Othbb  Surr. 

Id  sd  action  to  foreclose  a  chattel  mort- 

Sge,  a  plea  in  abatement  that  a  suit  by  de- 
idant  against  plaintllt  for  caQoellatiim  of  tfw 
notes  secured  and  for  damages  for  breach  of  the 
contract  of  sale  of  the  property  described  la 
tbe  mortgage  was  pending  was  properly  over- 
ruled ;  the  common-law  ooctrtne  aa  to  rilsct 
ot  another  action  not  pnvalUng  in  Texas, 

[EM.  Nota/-Vor  othar  cases,  see  Abatemeat 
and  Bevlval,  Osnt  Dig.  tt»-S8;  Dea  Dig. 
I  4.*J 

Appeal  from  District  Court;  Dallas  Ooun- 
ty;  KenneOi  Foree,  Judge. 

Action  the  Contlnntal  Gin  Company 
against  the  JAbatj  Milling  Company.  Judg- 
ment for  pifl^titiff,  and  defendant  appeals. 
Affirmed. 
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Stevens  A  Pickett,  for  epp^ant  Coke, 
Miller  &  Coke*  for  appdlee. 

BOOKHOUT,  J.  The  Cratfnental  Oln  Com- 
paD7,  as  plaintiff,  on  January  18,  1009,  filed 
Its  suit  against  the  Liberty  Milling  Com- 
pany, defendant,  on  two  certain  promissory 
notes,  executed  by  the  defendant,  in  plain- 
tUTs  favor,  each  in  the  sum  of  |9M,  with 
interest,  and  dated  Jnne  24, 1907,  which  notes 
were  payable  at  Dallas,  Tex.,  and  were  se- 
cured by  chattel  mortgage  on  the  property, 
as  set  out  in  said  plaintiff's  petition..  The 
plaintiff  alleged  that  said  debt  was  due  and 
sooght  Judgment  therefor,  with  foreclosure 
of  its  chattel  mortgage.  Defraidant  answer- 
ed by  plea  In  abatement  alleging  that  it,  on 
the  eth  day  of  January.  1900,  filed,  as  plain- 
tiff, affalnst  the  Continental  Gin  Company,  as 
defendant.  Its  suit  in  the  district  court  of 
Liberty  coonty,  Tex.,  seeking  a  cancellation 
of  said  notes  and  chattel  mortgage,  and  also 
for  damages  for  the  allured  breach  of  the 
contract  of  sale  to  it  by  said  Continental 
Gin  Company  of  the  personal  property  de- 
scribed In  the  mertgage.  To  said  plea  In 
abatement  the  Continoital  Oln  Company  fil- 
ed a  demurrer  and  general  dralal.  The  court 
having  heard  said  plea  and  exceptions  there- 
to, overruled  the  plea  in  abatement,  and,  the 
d^endant  having  elected  to  stand  on  Its 
plea,  said  cause  was  heard  on  Its  merits  be- 
fore the  court,  and  resulted  In  a  judgment 
for  the  plaintiff  for  Its  debt  and  foreclosure 
of  Its  mortgage  Hen.  Defendant  excited  to 
the  Judgment,  and  prosecutes  an  appeal,  and 
contends  that  the  court  erred  In  overmling 
its  plea  in  abatement  and  in  falling  to  dis- 
miss the  suit. 

A.  similar  question  was  before  this  court 
In  the  case  of  Garza  Co.  v.  Jesse  French 
Piano  &  Organ  Co.,  126  6.  W.  906.  We  there 
held  that  "the  doctrine  of  the  common  law 
that  a  suit  pending  between  parties  precludes 
them  from  maintaining  between  themselves 
another  suit  on  the  same  canse  of  action  in 
courts  of  the  same  Jurisdiction  Is  not  enforc- 
ed in  Texas."  That  holding  Is  supported  by 
authorities  cited  in  the  opinion.  In  addition 
to  the  cases  cited  in  the  opinion,  that  holding 
Is  supported  by  the  case  of  Mutual  Life  Ins. 
Co.  V.  Hargns.  09  S.  W.  580. 

There  was  no  error  In  overruling  appel- 
lant's plea  in  abatemoit,  and  the  Judgment 
Sb  affirmed. 


DARNELL  v.  DOLAN. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  24, 
19ia    On  Motion  for  Rehearing. 
Dec.  15,  1910.) 

1.  GUABAirTT  (!  20*>— MtSRBPRKSBRTATIOIf  Or 
TKIBD  PKBSON — EiTECT. 

One  ruaranteelng  pavmeDt  of  a  note  woald 
Dot  be  relieved  from  liability  becanse  of  mis- 
TepTeaentatloDs  made  to  him  by  a  third  persoD 
that  another  note  of  the  same  maker,  maturing 


before  the  one  guaranteed,  had  been  paid,  where 
tbe  one  making  the  representation  was  not  au- 
thorized to  act  for,  and  did  not  assume  to  act 
for,  the  one  to  whom  the  guaranty  waa  given. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Dec.  Dig.  S  20.»] 

2.  GnAHAHTT   (I   20*)— EfFEOT  or  MlBBEPBE- 
SIKTATIOIVS. 

One  gaatanteeing  Dajrment  of  a  note  can- 
not avoid  liability  on  toe  guaranty  because  of 
a  false  recital  therein  that  another  note  by  the 
same  maker  maturing  before  the  one  guaran- 
teed had  been  paid,  on  the  ground  that  tbe  in- 
Btntflient  containing  tbe  reotal  was  written  at 
the  instance  of  the  person  to  whom  the  guar- 
anty was  given  and  hy  his  attorney,  as,  when 
the  guaranty  was  given,  the  recital  tlwrein  be- 
came tbat  of  the  guarantor, 

[Ed.  Note.— For  other  cases,  see  Ouarantyt 
Dec.  Dig.  S  20.«] 

3.  QvAMKftrr  (I  62*)— DxBcHABOK  Or  Suitrrr 
— Rbunquishheitt  or  Lieii  bt  CftBDrroB. 

The  rule  that.  If  the  creditor  rellnqulaheft 
a  Hen  he  has  on  property  of  the  principal 
debtor  to  secure  tbe  debt,  tbe  guarantor  is,  to 
tbe  extent  of  tbe  value  of  the  lien  relinquished, 
discharged  from  liability,  does  not  apply  where 
tbe  guarantor  consents  tbat  tbe  principal  shall 
be  relieved  and  tbat  tbe  security  shaU  he  re- 
linquished, in  which  case  tbe  guarantor  wilt 
not  thereby  become  discliarged  of  liability  on 
big  guaranty,  and,  where  a  guarantor  acted 
with  the  person  guanmteed  In  negotiations  re- 
salting  In  tbe  release  of  a  lien  on  tbe  land  COr 
payment  of  the  note  secured  and  consented  to 
tbe  arrangement,  he  was  not  therein  dis- 
charged from  his  guaranty. 

[Ed.  Note.— For  other  cases,  see  Ouaianty, 
Cent  Dig.  72;  Dec.  Dig.  S  62.*] 

On  Motion  for  Rehearing. 

4.  CoNTBACTS    (S  93*)—MuTtJALiTT— Effect 

or  MUTDAL  MISTAKE. 

The  rule  that,  except  in  cases  where  the 
uncertainty  of  tbe  existence  of  the  thing  is 
the  essence  of  an  agreement,  a  mutual  mistake 
of  tbe  parties  as  to  the  existence  ot  the  subject- 
matter  of  Otelr  contract  wUl  invalidate  It,  does 
not  apply  to  mistakes  «s  to  a  collateral  materi- 
al tact,  and  mere  mistake  In  tbe  Inducement  to 
a  contract  Is  not  operative,  and  a  contract  in- 
duced by  reason  thereof  is  enforceable. 

[Bd,  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  M  415-419 ;  Dec.  Dig.  |  ^.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Jas.  W.  Swayne,  Ju^. 

Action  by  John  Dolan  against  John  R. 
DomeU.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

June  13. 1906,  one  Males  executed  and  de- 
livered to  one  Slebold  his  (said  Males')  five 
promissory  notes,  aggregating  the  sum  of 
$3,000,  and,  to  secure  the  payment  thereof, 
at  the  same  time  executed  and  delivered  a 
deed  of  trust  on  lot  9  of  an  addition  to  the 
city  of  Ft  Worth.  One  of  the  notes  was  for 
$500,  due  six  months  after  Its  date,  and  an- 
other was  for  a  like  sum,  due  one  year  aft- 
er Its  date.  November  2,  1906,  Males  sold 
and  conveyed  the  lot  to  one  Crites,  who  as 
a  part  of  the  purchase  price  thereof  execut- 
ed and  delivered  to  Males  his  (Crites')  four 
promissory  notes  aggregatli^  the  sum  of 
^,500,  and,  in  addition  thereto,  assumed  and 
undertook  to  pay  to  the  holder  of  tbe  Sle- 
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bold  botes  mmttoDed  above  dw  IndebtednesB 
of  Males  which  tiiey  evidenced.  To  aecnre 
the  payment  of  the  notes  so  executed  by 
Crltes,  a  vendor's  lien  was  retained  by  Mates 
on  the  lot,  and  the  payment  thereof  was  far- 
ther secured  by  a  deed  in  trust  on  the  lot 
executed  and  delivered  hy  Writes.  Males 
afterwards  sold  the  Crltes  notes  to  appellee 
Do  Ian,  who  was  induced  to  purchase  same 
In  reliance  upon  a  representation  made  to 
him  by  Males  that  the  first  of  the  two  notes 
mentioned  above  as  having  been  mai^e  to 
Slebold  bad  been  paid,  and  in  reliance  upon 
an  undertaking  in  writing  which  Males  in- 
duced appellant  Darnell  to  enter  into,  where- 
by he,  appellant,  guaranteed  the  payment  by 
Crltes  of  the  second  of  the  two  notes  men- 
tioned above  aa  having  been  made  by  Males 
to  Siebold.  The  guaranty  as  executed  by 
appellant  was  written  by  appellee's  attorney 
at  appellee's  Instance,  and,  when  written, 
was  handed  to  Males,  who  Induced  appel- 
lant to  execute  It.  In  the  Instrument  was 
a  recital  that  the  first  mentioned .  of  said 
two  Siebold  $500  notes  had  been  paid.  Be- 
fore executing  the  instmment,  appellant  In- 
quired of  Males  If  the  recital  was  a  tme  one, 
and  he  was  informed  by  Males  that  it  was. 
As  a  matter  of  fact  the  note  bad  not  been 
paid,  bat  was  then  held  by  Siebold,  and  was 
wholly  onpald.  Siebold  also  held  the  other 
of  said  two  (SCO  notes  executed  by  Males, 
and.  the  notes  having  matured  and  Crltes  hav- 
ing become  insolvent  and  having  failed  to  pay 
same,  he  (Siebold)  waa  threatening  to  fore- 
close the  trust  deed  made  to  secure  the  two 
notes,  when  appellee,  then  holding  the  notes 
made  by  Crltes  to  Males,  which  were  a  lien 
on  the  lot  subject  to  the  Siebold  notes,  to 
save  expense  of  a  foreclosure  suit  Siebold 
and  the  loss  which  he  expected  would  result 
to  him  (appellee)  therefrom,  paid  to  Siebold 
the  amount  due  on  the  notes  held  by  him. 
,Ju8t  before  he  so  paid  same,  appellee  learned 
for  the  first  time  that  the  representation 
made  to  him  by  Males  that  the  first  one  due 
of  the  two  Siebold  notes  had  been  paid  was 
untrue.  After  he  had  paid  same  and  the 
other  one  which  appellant  had  guaranteed 
Crltes  would  pay,  appellee  demanded  of  ap- 
pellant that  he  comply  with  his  undertaking, 
and  pay  the  note  he  had  undertaken  to  pay 
if  Crltes  did  not  pay  same.  Appellant  re- 
fused to  do  80.  By  an  arrangement  between 
appellee  and  Crltes,  the  latter  conveyed  the 
lot  mortgaged  as  stated  to  secure  Uie  pay- 
ment of  the  notes  he  had  executed  and  the 
Siebold  notes  as  well  to  appellee,  who  agreed 
to  cancel  the  indebtedness  against  said  Crltes 
and  relieve  him  from  liability  on  account 
of  same.  Crltes  at  that  time  was  Insolvent, 
nnd  so  was  Males.  The  latter  assisted  ap- 
pellee in  the  negotiations  with  Crltes  result- 
ing in  the  cancellation  of  the  indebtedness 
against  him  (Crltes)  held  appellee  and  the 
conveyance  to  the  latter  of  the  lot  Appellee 
Invited  appellant  to  participate  In  the  nego- 
tiations, and  was  advised  by  him  that  what- 


ever  Males  might  do  tn  the  matter  would 
be  aU  right  with  him.  It  seems  that  Males 

during  the  time  of  the  transactions  meatboied 
was  a  "builder  and  dealer  in  real  estate, 
constructing  houses  thereon  for  sale,  and 
purchased  the  material  entering  Into  th^ 
construction  from  the  Darnell  Lumber  Com- 
pany," in  whidb  appellant  was  in  some  way 
Interested.  After  the  lot  had  been  conveyed 
by  Crites  to  appellee  the  latter  again  made 
demand  on  appellant  that  be  iiay  the  note 
he  had  guaranteed  that  Crites  would  pay, 
and  offered.  If  he  would  do  so  and  repay  to 
him  (appellee)  the  balance  in  excess  of  said 
note,  he  had  ezpoided  on  account  of  the 
property  to  convey  same  to  appellant.  The 
proposition  wss  declined  by  appelant  Aft- 
erwards appellee  sold  and  conveyed  the  prop- 
erty to  one  Matthew  for  its  fair  market  val- 
ue, realizing  therefrom,  he  testified,  about 
$800  less  than  he  had  paid  out  on  account  of 
same.  As  the  result  of  a  suit  brought  hy 
him  against  appellant,  he  recovered  a  Jadg- 
ment  against  appeHlant  for  the  sum  of  |6M.- 
65,  the  amount  of  the  principal,  Interest,  and 
attorney's  fees  stipulated  for  In  the  note  the 
payment  of  whidi  the  latter  liad  guaranteed 

Smith,  Tamer,  Bradley  &  Powell,  for  ap* 
pdlant.  Wray  ft  Mayer,  for  appellee. 

WUiLSON,  O.  J.  (after  stating  the  facts 
as  above).  Appelant  insists  that  he  was  not 
liable  on  the  guaranty  sued  on  becaose  he 
was  induced  to  execute  It  In  reliance  on  a 
representation  made  to  him  by  Males  that 
the  one  first  maturing  of  the  two  Siebold 
$500  notes  had  been  paid,  whoi,  in  fact.  It 
had  not  been  paid.  Bat  it  does  not  appear 
from  anything  in  the  record  that  In  making 
the  representation  Males  was  aathorlxed  to 
act  for,  or  even  that  he  assumed  to  act  for, 
appellee.  Appellee's  rights  under  the  guar- 
anty could  not,  It  shoidd  he  needless  to  say, 
be  affected  hy  a  miar^resentatlon  made  by 
a  person  who  was  without  authority  to  act 
for  him  In  making  it 

Appellant  next  insists  that  be  was  not 
liable  because  of  a  recital  In  the  guaranty 
that  said  note  had  been  paid.  Bat  the  re- 
cital was  his  own,  and  certainly  he  should 
not  be  heard  to  complain  that  It  was  false. 
Evidently  the  Insistence  Is  made  on  the  the- 
ory that  the  representation  shoald  be  treated 
as  having  been  made  by  appellee  to  appellant, 
because  the  instrument  containing  it  was 
written  at  appellee's  instance  by  his  attorney. 
We  think  it  Is  plain  that  suoh  a  theory  It 
not  malntainabl&  Appellee  was  not  willing 
to  purcliase  the  notes  Males  wished  to  sell 
to  him  unless  the  first  of  said  two  SidMld 
notes  had  been  paid  and  the  payment  of  the 
other  one  by  Orites  was  guaranteed  biy  some 
one  acceptable  to  him.  He  was  In  the  at- 
titude of  saying  to  Males;  "If  you  will  have 
Darnell  to  execute  an  Instrument  recited 
as  a  fact  that  the  first  of  the  two  Siebold 
notes  has  been,  as  yon  assure  me  tt  bas 
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been,  paid,  and  jfuaran teeing  tbe  payment  by 
Crites  of  the  otber  of  said  notes,  I  will  par- 
chase  the  notes  you  propose  to  sell  to  me." 
Appellant  did  not  have  a  right,  because  the 
Instrument  Males  asked  him  to  execute  had 
been  prepared  by  ap[>ellee,  to  treat  the  re- 
cital In  question  as  a  representation  made 
by  appellee  to  him  to  induce  him  to  execute 
it  On  the  contrary,  he  should  be  held  to 
bare  known  that  appellee's  purpose  In  em- 
bodying the  recital  In  the  instrument  was 
to  have  him  (appellant)  to  Touch  for  the  truth 
of  the  representation.  The  right  to  complain 
because  the  recital  In  question  was  untrue 
accrued  to  appellee,  and  not  to  appellant.  1 
Brandt  on  Suretyship  and  Guaranty,  H  52, 66. 

The  remaining  contention  is  that  appellant 
was  not  liable  on  the  guaranty,  because,  In 
the  negotiations  resulting  in  the  conveyance 
of  the  lot  to  appellee  (then  the  holder  of  all 
the  incumbrances  existing  on  It)  by  Grltes, 
the  lien  existing  to  secure  the  payment  of 
the  second  as  well  as  the  others  of  said  Ble- 
bold  notes  bad  been  canceled,  and  Crites  had 
been  released  by  appellee  from  liability  on 
account  of  his  (Crites')  undertaking  to  juy 
the  same.  It  Is  true  as  a  graeral  mle  that. 
If  the  principal  debtor  Is  released  by  the 
creditor,  the  guarantor  Is  thereby  also  dls- 
cliarged.  It  is  also  true  as  a  general  rule  that, 
if  the  creditor  relinquishes  a  Hen  he  has  on 
property  of  the  principal  debtor  to  secure 
the  debt,  the  guarantor  Is  to  the  extent  of 
the  Talne  of  the  lien  relinquished  discharged 
from  UabUlty.  1  Brandt,  H  IH  4dO.  But 
it  is  also  true  that  if  the  guarantor  consents 
tlmt  the  pjrlnclpal  stiall  be  released,  and  that 
the  security  shall  be  relinquished,  he  will  not 
thereby  become  discharged  of  liability  on  his 
guaranty.  1  Brandt,  IS  165,  480,  and  note 
12.  The  trial  court  found  as  facts  that 
Males  acted  with  appellee  in  the  negotiations 
resulting  In  the  release  of  Crites  and  the  ex- 
tinguishment of  the  lien  of  the  Slebold  notes 
on  the  lot,  and  that  appellant,  when  request- 
ed by  app^ee  to  advise  with  reference  to 
same,  replied  that  "whatever  Males  did  was 
all  right"  In  view  of  the  Judgment  ren- 
dered, we  think  this  finding  should  be  con- 
strued as  a  finding  that  appellant  consented 
to  and  acquiesced  In  the  arrangement  made 
with  Crites. 

We  are  of  the  opinion  that  error  In  the 
judgment  rendered  has  not  been  shown, 
rberefore  It  1b  affirmed. 

On  Motion  for  Rehearing. 

It  Is  insisted  that  the  conclusion  reached 
ty  us  that  appellant  had  no  right  to  com- 
plain because  of  the  falsity  of  the  recital  In 
his  guaranty  of  the  payment  by  Crites  of 
the  second  of  the  two  Slebold  $500  notes 
that  the,  first  one  bad  been  paid  was  errone- 
oaa  and  In  eonaict  with  the  conclusion  readi- 
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ed  by  other  conrts  In  a  number  of  cases  cited 
In  the  motion,  presttitlng,  appellant  contends, 
a  similar  state  of  facts.  Of  the  cases  so 
cited  Blaney  t.  Rogers,  174  Mass.  277,  64 
N.  E.  G61,  seems  to  be  most  relied  upon  as 
being  directly  In  point  on  Its  facts.  There 
a  recovery.  It  seems,  was  sought  against  a 
surety  on  a  bond  prepared  by  the  plaintiffs' 
attorneys  for  a  breach  of  an  undertaking 
on  the  part  of  the  principal  that  certain  build- 
ings recited  to  be  in  process  of  construction 
upon  certain  lots  "should  be  finished  In  good 
and  workmanlike  manner."  The  plalntUCs 
at  the  time  the  bond  was  prepared  by  their 
attorneys  and  the  surety  at  the  time  It  exe- 
cuted the  bond,  relying  upon  the  recital, 
sujqjtosed  buildings  were  being  erected  upon 
the  lots,  -bat  as  a  matter  of  fact  there  were 
no  buildings  In  process  of  construction  upon 
some.  The  court  held  that  the  surety  was 
not  bound  by  the  recital  in  the  bond,  and 
therefore  was  not  liable  because  the  recital 
"was  Induced  by  a  mutual  mistake  of  fact 
without  any  fault  or  negligence  on  the  part 
of  the"  surety.  It  will  'be  noted  that  the 
mistake  of  the  parties  In  that  case  was  with 
refermce  to  an  essential  element  of  their 
contract;  that  la;  Its  subject-matter,  to  wit, 
buildings  they  supposed  to  be  In  process  of 
erection  on  the  lots.  It  is  well  settled  that, 
except  In  cAsea  where  the  uncertainty  of  the 
existence  of  the  thing  la  the  essence  of  the 
agreement,  a  mutual  mistake  of  the  parties 
as  to  the  existence  of  the  subject-matter  of 
their  contract  will  Invalidate  it  20  A.  &  B. 
Ency.  Law,  813;  1  Page  on  Contracts,  §8  60, 
71.  Here  the  mistake  was  not  with  refer- 
ence to  an  essential  element  of  the  contract 
of  guaranty,  but  was  with  reference  to  a 
matter  collateral  to  It  The  note  appellant 
undertook  to  guarantee  that  Crites  would 
pay  was  In  existence  and  was  a  valid  and 
subsisting  charge  against  the  lot,  as  the 
parties  supposed  It  to  be.  The  matter  about 
which  they  were  mistaken  was  as  to  the 
payment  of  the  other  $500  note — a  thing 
collateral  to  the  one  they  contracted  about 
It  is  well  settled  that  In  such  a  case  the  mis- 
take does  not  Invalidate  the  contract.  "What- 
ever may  be  thought,"  says  Mr.  Page,  "of 
the  propriety  from  a  moral  standpoint  of 
holding  a  person  to  a  contract  into'  which 
he  entered  under  a  mistake  as  to  a  collateral 
material  fact,  the  law  Is  confronted  with 
the  necessity  of  adopting  a  rule  which  will 
make  It  possible  to  enforce  contracts  at  all. 
Accordingly  the  rule  adopted  by  the  great 
weight  of  authority  Is  tliat  mere  mistake 
In  the  Inducement  la  not  operative,  and  that 
a  contract  Induced  by  reason  thereof  Is  per- 
fectly enforceable  and  valid.  A  mistake  of 
this  sort  Is  an  error  for  which  the  law  fur- 
nishes no  relief."  1  Page  on  Contracts,  1 156. 
The  motion  is  overruled. 
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DALHART  REAL  ESTATE  AGEN07  t. 
liB  MASTER. 

tConrt  of  Civil  Appeals  of  Texas.    Nor.  6, 
lOlOi    ReheariDg  Denied  Dec.  3,  1910.) 

1.  JUDOUENT    ({  460*)— EQUITABUE  BeUKT 

Against—Pleadin  a. 

In  an  action  to  restrain  the  enforcement  of 
a  default  jadgment,  on  the  crronnd  of  frand  in 
procaring  the  same,  it  is  proper  to  plead  all 
the  facts  In  order  to  show  fully  the  eqnities 
sought. 

fEd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  8i  87&-8»l;  Dec.  Dig.  8  4«0.*J 

Z  Judgment  (|  461*)~E<itnTABUi  Rxuei^ 

Evidence. 

In  a  suit  to  restrain  the  enforcement  of  a 
default  Judgment  on  the  ground  of  fraud  in  pro- 
curing the  same,  It  Is  proper  to  permit  plain- 
tiff to  testify  to  conversations  between  himself 
and  his  attorney  relative  to  the  former  aait  and 
to  certain  acts  on  the  part  of  both,  to  prove 
that  he  was  not  negligent  In  falling  to  api>ear 
and  answer  in  the  former  suit 

[Bd.  Note.— For  other  cases,  tee  Judgment, 
Cent  Dig.  H  892-895;  Dec.  Dig.  |  461.*] 

3.  Etidekce  (1 171*)— Best  Evidence— Osia- 

INAL  DOCUUEKT— GOLLATERAI.  ISSUES. 

In  an  action  to  set  aside  a  default  jadg- 
ment on  the  ground  that  ptalntifl'B  attorney  m 
the  other  salt,  was,  by  accident  or  defendant's 
bad  faith,  caused  bo  beUere  that  the  action  was 
not  to  be  tried,  secondary  evidence'  of  the  con- 
tents of  a  telegram  to  plaintiff  from  bis  at- 
torney, that  the  former  suit  bad  been  dismissed, 
was  admissible  in  evidence,  without  showing 
Buffident  excuse  for  failure  to  procure  the  orig- 
inal; Its  ctmtents  not  being  directly  In  Issue, 
but  being  only  a  collateral  fact  to  the  main  is- 
sue. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dir.  H  460.  S28:  Dec  Dig.  1 171.*] 

4.  Appeal  and  Ebbob  ({  719*)— AssiaNMENTS 

or  Ebbob— Necessity. 

In  a  suit  to  restrain  the  enforcement  of 
a  default  Jndgmeat,  on  the  ground  of  fraud  in 
procuring  the  same,  the  contention  on  appeal 
that  the  judgment  in  the  injunction  suit  was 
erroneous,  in  that  the  evidence  conclusively 
showed  that  anwllee  was  guilty  of  negligeuce 
in  falling  to  appear  and  defend  the  former  suit, 
cannot  be  considered  where  there  Is  no  aairi|ra- 
mest  of  error  directly  challenging  the  finding 
that  appellant  was  not  p  '^ty  of  negligence. 

[Ed.  Note.— For  other  esses,  see  Appeal  and 
Error,  Cent.  Dig.  H  2968-2982:  Dec  Dig.  S 
710.*J 

6.  Appeal  and  Ebbob  (i  843*>— Review- 
Scope. 

Where,  in  a  salt  to  restrain  enforcement 
of  a  default  judgment,  substantially  all  the 
facts  found  by  the  court  were  alleged  in  the 
petition,  to  which  appellant  Interposed  a  gen- 
eral demurrer  which  was  overruled,  and  such 
ruling  is  upheld  by  the  appellate  court  appel- 
lant's contention  that  the  judgment  was  er- 
roneous in  that  the  evidence  conclusively  showed 
as  a  maner  of  law  that  appellee  was  guilty  of 
negligence  in  falling  to  appear  and  defend  the 
original  suit  vlH  not  be  considered. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3331-3341;  Dec  Dig.  f 
843.  •] 

Appeal  from  District  Court,  Dallam  Coun- 
ty; Dnrell  Miller,  Special  Juds& 

Suit  by  Mike  G.  LeMaster  against  the  Dal- 
hart  Real  Estate  Agency.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Afflrmed. 


GustaTos,  Bowman  &  Jackson  and  Gbaim- 
cey  &  Carter,  for  appellant  Cooper  &  Stan- 
ford and  Tatnm  A  Tatnin,  for  KjipdleeL 

DUNKLIN,  J.  This  iB  the  second  appeal 
in  this  case;  our  decision  of  the  former  ap- 
peal a]M>earlDg  In  121  8.  W.  185. 

The  present  a^eal  Is  by  ttae  Daltaart  Real 
Estate  Agency,  defendant  In  the  trial  court, 
from  a  jadgment  rendered  In  favor  of  Mike 
C.  LeMaster,  plaintifF,  perpetually  enjoining 
defendant  from  collecting  a  jadgment  there- 
tofore recovered  by  said  Dalbart  Real 
tate  Agency  against  LeMaster.  The  trial  wa» 
by  the  court  without  a  jury,  and  the  trial 
judge  filed  the  follovring  findings  of  fact  and 
concluslona  of  law  as  the  basis  of  the  Jadc- 
ment  rendered : 

"ConcIualonB  oC  Fact 

"(1)  On  February  8,  1906,  defendanta  here- 
in filed  their  first  original  petition  In  the 
district  court  of  Dallam  county,  Tex.,  against 
Mike  C.  LeMaster,  a  nonresident  of  Tezaa, 
settii^  up  a  claim  for  $1,024  damages  on 
account  of  LeMaster's  allied  breach  of  a 
contract  to  purchase  lands  from  plalntltBi; 
the  damage  set  up  being  the  amoont  plaln- 
tltFs  would  have  received  as  commissions  on 
the  sale  of  certain  lands  which  they  had  Ua^ 
ed  with  them  If  the  sale  had  ^one  through. 

"(2)  On  February  S,  1006,  citation  was  Is- 
sued on  said  orlt^nal  petition  and  serrsd  the 
same  day  on  defendant  Mike  C  LeMastw, 
at  Dalhart,  Tex. ;  the  citation  dM  not  state 
the  date  of  filing  of  the  petitkm,  nor  did  It 
command  the  defendant  to  appear  and  an^ 
swer  the  petition. 

"(3)  On  March  27,  1806^  the  Dalhart  Real 
Estate  Agency  filed  their  first  amended,  orlg- 
Jnal  petition,  which  1b  substantially  the  same 
as  the  original  petition^  except  that  It  sets 
forth  the  correspondoice  ending  in  L^as- 
ter's  acceptance  of  the  terms  and  agreemoit 
to  buy,  and  concludes  with  a  prayer  for  dam- 
ages in  the  sum  of  fl,786  Instead  of  $1^ 
024,  as  in  the  original  petition. 

"(4)  On  AprU  13,  1906,  the  Dalhart  Real 
Estate  Ageucy  took  judgment  by  default  ,  in 
said  cause  on  said  amended  petition  for  the 
sum  of  $1,763;  no  answer  or  aroearanoe 
having  been  made  by  Mike  C.  LeMaster. 

On  Febroary  1,  1907,  execution  was 
Issued  to  Dallam  county  and  returned  the 
same  day  by  the  duKlff  of  said  oonntj,  no 
property  found. 

"(6)  On  September  22,  1908,  execution  was 
Issued  to  Potter  county,  Tex.,  bot  said  exe- 
cution showed  no  return. 

"(7)  On  October  9,  lOOSy  the  Dalhart  Real 
Estate  Agency  made  affidavit  and  aj^llca- 
tlon  for  garnishment  after  judgment,  agatnat 
the  Amarlllo  National  Bank,  and .  writ  of 
garnishment  was  duly  Issned  against  said 
bank,  and  served  on  said  bank  on  October 
14.  1908,  commanding  the  bank  to  appear 


•For  other  cases  see  some  topic  osd  section  NUMBER  la  Dm.  Dig.  *  Am.  Dig.  Key  No.  Series*  IU»^ 
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and  answer  what,  If  anything,  It  was  Indebt- 
•ed  to  Mike  O.  LeMaster,  or  what  funds,  If 
-any,  of  his  It  had  In  Its  possession. 

"(S)  When  the  orlgmal  suit  was  filed 
against  Mike  C  LeMaster,  be  resided  at  Al; 
tus,  Okl^  and  when  he  was  served  with  tbe 
■citation  above  mentioned,  be  was  passing 
through  Dalhart,  Tex.,  on  his  return  to  Al- 
ius. After  being  so  served,  and  within  a 
few  days  thereafter,  he  employed  an  attor- 
ney named  W.  T.  McOonnell,  who  also  re- 
sided at  Altos,  to  represent  him  in  said 
<auBe.  The  citation  commanded  him  to  ap- 
pear March  26,  1006.  He  and  his  attorney, 
W.  T.  McCoonell,  left  Altus,  Okl.,  together, 
-with  the  Intention  of  attending  court  at  Dal- 
hart, Tex.,  on  the  appearance  day,  but  at 
Qnanah,  the  said  Mike  C.  LeMaster  was 
detained  on  business  and  McConnell,  his  at- 
torney, proceeded  to  Dalhart  to  represent 
him. 

**(9)  Later  McConnell  sent  a  tel^am  to 
LeMaster  at  Quanah,  Tex.,  reading  substan- 
tially as  follows:  'Case  abandoned ;  you  can 
go  home.'  LeMaster  did  not  produce  this 
telegram  at  tbe  trial,  but  testified  that  be 
had  looked  for  it  and  could  not  find  It  He 
testified  to  Its  contents  from  memory. 

"(10)  LeMaster,  on  receipt  of  the  said  tele- 
gram, returned  to  Ids  home  at  Altu6,  Okl., 
and  In  three  or  four  days  thereafter  Mc- 
Connell returned  and  told  LeMaster  that  the 
case  was  all  off;  that  It  had  been  abandon- 
ed by  tbe  Dalhart  Real  Estate  Agency ;  and 
that  be,  LeMaster,  was  through  with  It 

"(11)  LeMaster  believed  the  statements 
and  representations  made  to  him  by  his  said 
attorney,  McConnell,  and  took  his  advice, 
paid  him  his  fe^  and  dispilsaed  the  matter 
from  his  mind. 

"(12)  LeMaster  first  learned  of  the  rendi- 
tlOD  of  tbe  Judgment  In  the  original  cause 
when  tbe  writ  of  garnishment  was  served 
on  the  Amarlllo  National  Bank  about  Octo- 
ber 14.  100&  He  at  that  time  owned  stock 
In  the  Amarlllo  National  Bank.  One  Han- 
klns,  an  attorney  at  law  at  Quanab,  Tex., 
accompanied  McConnell  to  Dalhart,  Tex.,  to 
represent  I^eMaster  at  the  March  term  of 
tbe  district  court  1906,  but  this  was  not 
at  the  time,  nor  for  a  year  later,  known  to 
LeMaster;  he  paid  Hanklns  no  fee. 

"(13)  On  cross-examination  It  appeared 
that  LeMaster  was  not  familiar  with  the 
legal  terms,  and  that  if  the  telegram  from 
McConnell  bad  said,  'Court  without  Juris- 
diction; you  can  go  home,'  It  would  bave 
made  practically  the  same  Impression  upon 
him  as  if  It  had  said,  'Case  abandoned ;  you 
<7an  go  home.'  He  seemed  positive,  however, 
that  the  telegram  said,  'Case  abandoned ;  yoo 
can  go  home.* 

"(14)  W.  B.  Chauncey,  a  member  of  the 
firm  known  as  the  Dalhart  Real  Estate  Agen- 
cy, talked  with  LeMaster  on  February  3, 
1006,  when  the  citation  was  served  on  Le- 
Master. and  told  b<m  that  they  would  thrash 
the  matter  out  Id  tbe  courts,  and  proposed 


to  collect  the  money  sued  for.  On  appear- 
ance day  of  the  March  term  of  district 
court  for  Dallam  county,  1006,  D.  B.  HUl, 
l^al  representative  of  the  Dalbart  Real 
Estate  Agency,  asked  Judge  Webster  to  call 
the  case  of  the  Dalhart  Real  Estate  Agency 
ngalust  Mike  C.  LeMaster.  McConnell  was 
In  the  courtroom  at  tbe  time  probably  in 
position  to  hear  what  Hill  said  to  the  Judge, 
and  as  the  Judge  was  turning  the  pages  of 
his  docket  looking  for  the  case,  or  Imme- 
diately after  the  Judge  called  the  case,  Mc- 
Connell took  his  bat  and  left  the  courtroom, 
and  never  again  appeared  In  the  courthouse 
as  attorney  for  LeMaster.  On  this  appear- 
ance day,  or  thereabouts,  perhaps  the  day 
prior  thereto,  McConnell  and  Hanklns  were 
seen  by  C.  H.  Carter,  a  member  of  the  Dal- 
hart Real  Estate  Agency,  examining  the 
amended  petition  In  tbe  original  case.  Nei- 
ther W.  B.  Chauncey  nor  C.  J.  Carter,  nor  C 
H.  Garter,  the  members  of  the  Dalhart  Real 
Estate  Agency,  nor  D.  B.  Hill,  their  attor- 
ney, ever  told  LeMaster  or  either  of  his 
attorneys,  ot  any  one  els^  that  the  case 
would  be  dismissed. 

"(15)  Judgment  was  not  teken  on  appear- 
ance day,  but  was  put  off  till  April  13,  1906, 
because  Jui^e  Webster  wanted  to  hear  some 
authorities,  which  were  not  presented  until 
April  13,  1906,  whereupon,  upon  hearing  the 
authorities  and  the  evidence  adduced  by  the 
Dalhart  Real  Estate  Agency,  Judgment  by 
default  was  rendered  In  favor  of  the  Dalbart 
Real  Estate  Agency,  against  Mike  C.  LeMas- 
ter for  tbe  sum  of  11,763  and  costs  of  suit. 

"(16)  McConnell  told  W.  M.  Pardue,  during 
the  March  term  of  district  court  of  Dal- 
lam county,  Tex.,  1906,  that  the  reason  he 
had  not  filed  an  answer  for  LeMaster  was 
that  he  had  become  convinced  that  the  court 
was  without  Jurisdiction,  for  the  reason  that 
plaintiffs  had  filed  an  amended  petition  set- 
ting up  a  new  cause  of  action,  and  that  Le- 
Master had  not  been  served  with  notice  of 
the  amended  petition." 

"OonclQBlons  of  Law. 

"1.  I  find  that  neither  the  original  nor  the 
amended  petition  upon  which  the  Judgment 
of  April  13,  1906,  was  predicated,  showed  a 
cause  of  action  entitling  the  Dalbart  Real 
Estate  Agency  to  recover  any  sum  of  money 
from  Mike  C.  LeMaster,  for  the  reason  that 
as  mere  selling  ageot  they  had  no  such 
interest  In  the  contract  for  the  sale  of  land 
therein  set  forth  as  would  authorize  them  to 
recover  damages  In  tbe  way  of  lost  commis- 
sions from  the  proposed  purchaser,  who  bad 
refused  to  comply  with  the  contract 

"2.  The  citation  was  defective  In  not  stat- 
ing tbe  date  of  the  filing  of  the  original 
petition,  and  In  not  commanding  the  de- 
fendant to  appear  and  answer  the  petition ; 
and  therefore  the  Judgment  of  April  18, 1906, 
was  voidable. 

"3.  LeMaster  had  a  meritorious  defense  to 
the  action  on  which  Judgment  -  by  default 
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was  taken  on  April  13,  1906,  as  shown  not 
only  by  the  original  petition,  but  by  his  tes- 
timoDy  In  this  trial,  wherein  he  stated  that 
he  had  never  owed  the  Dalhart  Real  Estate 
Agency  anything,  and  that  he  was  prevented 
from  appearing  and  presenting  his  defense 
by  the  acts  of  his  attorney,  McGonnell,  In 
wiring  him  that  that  case  had  been  aban- 
doned, and  that  he  might  go  home. 

"4.  It  appearing  that  LeMaster  believed 
the  statements  of  his  counsel,  McConnell* 
and  that  these  statements  were  the  proxi- 
mate cause  of  his  failure  to  appear  and 
defend  the  original  suit,  and  that  his  so 
believing  bis  counsel  and  acting  on  his  ad- 
vice did  not  constitute  culpable  negligence 
on  bis  part,  and  that  he  had  a  meritorious 
defense  to  the  said  suit,  It  would  be  Inequita- 
ble to  allow  the  Judgment  of  April  13,  1006, 
to  stand." 

It  is  earnestly  Insisted  tbat  the  court  erred 
in  overruling  appellant's  general  demurrer 
and  special  exceptions  to  plalntlflTs  peti- 
tion. The  petition  set  out  substantially  all 
facts  found  by  the  trial  court  On  the  for- 
mer appeal  we  held  same  petition  to  be 
sufficient  as  against  a  general  demurrer,  and 
for  the  reasons  given  In  our  former  opinion 
we  adhere  to  that  ruling  now.  It  was  prop- 
er to  so  plead  the  facts  in  order  to  show 
fully  the  equities  sought,  and  appellant's 
special  exceptions  to  separate  grouj^  of 
those  facts,  as  constituting  defenses  only  to 
the  original  suit  and  insufficient  to  show  a 
right  in  appellee  to  the  injunction  granted 
fn  this  suit,  were  properly  overruled. 

Over  appellant's  objections,  appellee  was 
permitted  to  testify  to  eonveraatlons  be- 
tween himself  and  his  attorney  relative  to 
the  former  suit ;  also  to  certain  acts  on  the 
part  of  both.  This  testimony  was  admissi- 
ble to  prove  that  appellee  was  not  negligent 
in  failing  to  appear  and  answer  the  former 
suit. 

We  are  of  opinion,  further,  that  secondary 
evidence  of  the  contents  of  a  telegram  to 
appellee  from  his  attorney,  that  the  former 
suit  bad  been  dismissed  without  showing 
sufficient  excuse  for  failure  to  procure  the 
original  message,  was  admissible  as  Its  con- 
tents were  not  directly  In  Issue,  but  were 
collateral  only  to  the  main  Issues.  I.  & 
O.  N.  Ry.  Co.  T.  Lynch,  99  S.  W.  100;  17 
Cyc.  508,  509. 

Appellant  complains  that  the  Judgment 
was  erroneous,  In  that  the  evrdence  conclu- 
slvdy  showed  that  appellee  was  guilty  of 
negligence  In  failing  to  appear  and  defend 
the  former  suit.  No  assignment  has  been 
presented  directly  challenging  the  finding 
that  appellant  was  not  guilty  of  negligence 
in  that  particular,  and,  besides,  that  find- 
ing of  fact  seems  fully  supported  by  tbe  evi- 
dence. If  the  assignment  now  under  discus- 
sion be  considered  as  a  proposition  that  ap- 
pellee should  be  held  to  have  been  guUty  of 


n^Ugence  as  a  matter  of  law  In  foiling  to 
defend  tbe  former  suit.  Independent  of  the 
court's  findings  of  fact  above  noted,  tbat 
question  has  been  disposed  of  adversely  to 
ai^)ellant  In  our  discussion  of  the  merits  ot 
the  petition.  In  the  light  of  the  general  de- 
murrer. 
The  Judgment  Is  affirmed. 


STONE  et  al.  v.  STITT. 
(Court  of  Civil  Appeals  of  Texas.    Oct  29, 
1910.    Heheariog  Denied  Dec.  3,  ma) 

1.  FBATTDnLENT  CONVBTAHOBB  (S  4&*) — CON- 
VEYANCE OF  PaopBBTT  Held  Uhdkb  Sb- 
ORBT  Tbcst— Fraud— EviDEWcK. 

Where  a  motber  furnished  tbe  money  for  tbe 
purchase  of  real  estate,  the  legal  title  to  which 
was  taken  in  tbe  name  of  her  bod,  a  ccHivey- 
ance  by  him  to  his  mother  before  any  creditor 
of  the  son  had  attached  the  property  would  not 
be  set  aside  as  against  creditors,  unless  it  ap- 
peared that  tbe  mother  knowingly  permitted 
tbe  son  to  represent  that  he  was  ue  owner  of 
the  property,  and  thenA>v  caused  creditora  to 
extend  credit  to  him  on  the  faith  of  his  owner- 
ship. 

[Ed.  Note.— For  other  cases,  see  Fraadnlent 
Conveyances,  Oeat  Dig.  i  lOS;  Dec.  IMg.  i 
49.*] 

2.  Evii^NCB  (i  578*)— AoMissiBiLrrr. 

In  a  suit  by  a  trustee  in  bankraptcy  to 
set  aside  a  conveyance  by  the  bankrupt  on  the 
ground  tbat  It  was  fraudulent  as  a^Llnst  his 
creditors,  ex  parte  testimony  of  the  bankrapt 
taken  before  a  referee  in  bankruptcy  waa  InsA- 
missible  as  against  the  grantee. 

[Bid.  Note.— Far  other  cases,  see  Evtdenrc. 
Dec.  Dig.  I  578.*] 

Appeal  from  District  Court,  Deaf  Smith 
County ;  D.  B.  HUl,  Judge. 

Action  by  J.  W.  Stltt,  trustee  In  bankrupt- 
cy of  Will  H.  Stone,  against  Bailie  Stone  and 
another.  From  a  Judgment  for  plalntUC,  de- 
fendants aK>Ml*  Reversed  and  remanded. 

Barcos  ft  North  and  W.  B.  UcGlU,  for  ap- 
pellants. J.  W.  Stitt,  truBtea 

CONNER,  O.  J.  This  suit  was  Instltnted 
by  J.  W.  Stitt,  as  trustee  In  bankruptcy  of 
Will  H.  Stone,  to  set  aside  a  deed  made  by 
the  latter  to  his  mother,  Mrs.  Sallle  Stone, 
on  the  14th  day  of  March,  1903,  conveying 
certain  lots  In  the  town  of  Hereford.  Ap- 
pellee alleged  that  the  transfer  was  fraud- 
ulent. In  that  it  had  been  made  with  Intent 
to  defraud  the  creditors  of  the  said  Will 
H.  Stone,  and  he  prayed  for  cancellation  of 
the  conveyance.  A  more  complete  statement 
may  be  found  in  the  opinions  on  two  former 
appeals  in  this  case.  See  47  Tex.  Ctv.  App. 
93,  103  S.  W.  1192,  and  121  S.  W.  187. 

On  the  last  trial  Mrs.  Sallle  Stone  plead- 
ed, among  other  things,  that  the  lots  in  con- 
troversy had  been  purchased  with  her  aep- 
arate  money;  that  they  were  and  ever  had 
been  of  right  her  property,  although  tbe 
deeds  had  been  taken  in  the  name  of  Will 
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H.  Stone;  fbat,  aa  soon  u  die  ascertained 
the  fact  that  the  title  stood  In  the  name  of 
Will  H.  Stott^  she  procnied  the  execution 
of  the  converanoe  In  contzorersr  In  discharge 
of  the  trust  under  which  Will  H.  Stcme 
had  bfHA  the  legal  title.  By  a  second  trial 
amendment  filed  after  the  case  had  gone  to 
trial,  aiipellee  qtedally  pleaded  that  "during 
the  time  the  title  was  still  In  the  name  of 
Will  H.  Stone  the  said  Will  H.  Stone  was 
engaged  in  the  mercantile  business  In  the 
city  of  Hereford,  and  the  daims  of  creditors 
represented  by  plaintiff  were  contracted  on 
the  credit  and  financial  standing  of  the  said 
WIU  H.  Stone;  that  the  said  Sallle  Stone 
should  not  be  heard  on  her  plea  of  resulting 
trust,  because  plalntifl  says  that  if,  as  al- 
leged 1^  her,  the  said  lots  were  purchased 
and  paid  for  by  her  out  of  her  separate 
means,  that  she  had  full  knowledge  and  no- 
tice of  the  record  and  legal  title  standing 
In  the  name  of  said  Will  H.  Stone  and  suf- 
fered and  permitted  this  condition  of  the 
title  to  remain  unebanged ;  that  said  W.  H. 
Stone  was  thereby  permitted  and  enabled  to 
repraaent  to  his  creditors,  and  did  represent 
to  them,  that  the  said '  property  is  owned 
by  him,  wh^by  he  obtained  large  sums  of 
credit,  and  the  defendant  Sallle  Stone  Is 
now  estoijped  fircnn  asserting  in  her  said  sec- 
ond amended  answer  her  claims  of  resulting 
trust"  The  case  was  tried  before  a  Jury  and 
resulted  In  a  verdict  and  judgment  In  an>el- 
lee's  favor  canceling  the  deed  mentioned,  and 
Investing  the  title  to  the  property  in  ap- 
pellee. 

We  regret  that  we  have  found  ourselves 
unable  to  terminate  the  long-contlnned  liti- 
gation between  the  parties  to  this  suit,  bu^ 
as  desirable  as  It  may  be  that  this  shall  be 
done,  we  think  we  must  again  reverse  the 
Judgment  On  the  Issue  of  estoppel  above 
noted,  the  court  permitted  appellee  over  the 
objection  of  appellants  to  read  in  evidence  a 
written  statement  made  by  WUI  H.  Stone 
on  November  6, 19(ffi,  to  the  TooUe,  Wheeler 
&  Motter  Mercantile  Company.  The  state- 
ment was  made  as  a  basis  of  credit  and  In- 
cluded references  relating  to  the  lots  In  con- 
troversy In  this  suit,  and  the  conrt  thus  sub- 
mitted the  tesue:  "(12)  If  yon  find  and  be- 
lieve from  the  evidence  that  if  Sallle  Stone 
furnished  the  money  to  purchase  the  lots  In 
question  In  this  case,  and  that  the  convey- 
ances were  made  to  Will  H.  Stone,  he  would 
'je  deemed  In  law  to  hold  said  property  In 
trust  for  said  Sallie  Stone,  on^  If  Sallle 
Stone  knew  that  said  property  bad  been  con- 
veyed to  W.  H.  Stone,  and  If  while  said  prop- 
erty was  In  the  name  of  W.  B.  Stone  he  used 
said  property  as  a  basis  of  credit  and  repre- 
sented to  bis  creditors,  who  are  represented 
b;  the  plaintiff  hi  this  case,  that  he  was  the 
owner  of  said  proper^,  and  that  the  same 
was  liable  for  his  debts,  and  by  such  r^re- 
sentatlons  and  means  the  sold  Will  H.  Stone 
did  so  use  said  property  and  so  obtained 
credit,  and  If  his  sold  creditors  relied  upon 


said  representattons  so  mad^  and  were  In- 
duced by  said  rqjttcscntattons  to  extend  cred* 
it  to  said  W.  H.  Stone  and  to  atil  and  for* 
Dish  him  merdiandise  on  credit,  and  if  you 
further  find  and  believe  fnmt  the  evidence 
that  Sallle  Stone  knew  that  W.  H.  Stone 
was  so  using  said  j^operty  as  a  basis  of 
credit,  and  that  he  was  indudng  said  <xedl- 
tors  to  sell  him  goods  on  a  (nredlt,  then  she 
would  be  eston>ed  from  and  precluded  there- 
to from  asserting  her  claim  to  said  property 
as  against  such  creditors  above  mentioned, 
and,  if  you  k»  find  and  believe,  your  verdict 
should  be  for  Uie  plaintiff,  and,  if  you  fall 
to  80  find  and  believe  from  the  evidence,  yon 
will  return  a  verdict  for  the  defendant*' 
Appellee  refers  us  to  no  other  evidence  In 
suivort  of  the  plea  or  that  contradicts  ap- 
pellant's statement  as  it  appears  In  the  brief 
that  no  credit  in  fact  bad  ever  been  ex- 
tended by  reason  of  the  statement  of  Will 
H.  Stone  above  mentioned.  Nor  Is  any  evi- 
deuce  pointed  out  tending  to  show  that  Mrs. 
Sallle  Stone  either  directed  or  knew  of  the 
maklng'of  the  statement  or  that  at  the  time 
of  Its  making  knew  that  the  title  to  Qie  prop- 
ertr  In  question  stood  in  the  name  of  Will 
H.  Stone,  in  view  of  all  which  it  was  cer- 
tainly erroneous  to  either  admit  the  state- 
ment or  to  submit  the  issue  of  estoppel.  The 
case  of  Blcocchl  v.  Oasey-Swascy  Oa,  91 
Tex.  290,  42  S.  W.  06S.  66  Am.  St  Bep.  876, 
presents  a  similar  qnestloB.  The  Gasey-Swa- 
s^  Gompany  and  others  sold  certain  goods 
to  one  Massa  upon  the  faith  of  representa- 
tions made  by  Mazza  that  he  owned  certain 
real  property  tn  fact  held  by  him  in  tmst  for 
BlcocchL  Later  Mazsa  conveyed  tiie  prop- 
erty, as  he  had  tberetotore  agreed  to  do, 
to  Blcocehl,  after  whldi  the  Casey-Swasey 
Gompany  and  another  creditor  of  Mazza 
Instituted  BultB  and  recovered  Judgments 
among  other  things  feredoslng  attachmoit 
liens  levied  upon  the  property.  In  a  suit 
by  Blcocchl  to  remove  the  doud  cast  upon 
his  title  by  the  Jud^ents,  our  Supreme 
Gourt,  after  a  review  of  the  antiiorltles, 
said:  **We  conclude  that  the  correct  rule, 
and  that  which  Is  supported  by  authority 
and  sound  reasoning,  Is  that  when  the  fraud- 
ulent grantee  has  in  compliance  with  his 
verbal  agreement  made  a  reomv^ance  of 
the  property  to  the  fraudulent  grantor,  the 
moral  obligation  nnder  which  he  placed  hlm- 
adf  to  make  this  reconveyance  is  a  valuable 
and  sufficient  consideration  to  support  the 
deed  of  reconveyance.  While  the  legal  title 
to  the  property  remained  In  Mazza,  his  credi- 
tors might  have  subjected  it  to  the  payment 
of  their  debts,  and.  If  th^  had  taken  pro- 
ceedings by  whtdi  they  fixed  a  lien  upon  the 
property  before  the  conv^ance  was  made, 
their  Tl^ts  would  be  superior  to  those  of 
Blcocchl,  but,  having  failed  to  secure  any 
right  in  the  property  itself  before  the  con- 
veyance tnis  made,  Oiey  cannot  now  reach 
It  in  the  hands  of  Blcocchl,  because  his  right 
to  have  t3ie  prop^ty  reconveyed  vras  equally 
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binding  aa  were  the  rights  of  the  creditors 
of  Mazza  to  hare  their  debts  paid;  and, 
Mazza  having  conveyed  the  property  In  sat- 
isfaction of  a  promise  to  do  so,  that  convey- 
ance must  be  held  to  be  good  against  the 
debts  of  the  defendants  in  error."  See,  also. 
Matador  Land  &  Cattle  Company,  Limited, 
V.  Annie  B.  Cooper  et  al.,  39  Tex.  Civ.  App. 
D9,  87  S.  W.  235. 

Appellant  Sallie  Stone's  testimony  tended 
to  support  her  plea  that  the  property  In 
question  had  been  purcliased  with  ber  sep- 
Arate  money,  and  that  the  title  was  held  by 
her  son,  Will  H.  Stone,  in  trust.  Its  recon- 
veyance to  her  occurred  before  any  right  to 
the  property  on  the  pert  of  appellee,  or  of 
any  creditor  represented  by  him,  had  at- 
tached, and,  to  now  dlv^t  her  of  the  title 
OD  the  ground  of  the  estoppel  pleaded.  It 
must  certainly  at  least  appear  that  she  knew 
of  Win  H.  Stone's  representations  of  own- 
ership; that  she  knew  Will  H.  Stone's  as- 
sertions of  ownership  had  been  made  for 
the  purpose  of  securing  credit;  and  that, 
in  fact,  credit  had  been  extended  by  reason 
of  such  representations.  In  other  words,  it 
should  appear  that  Sallie  Stone  was  either 
guilty  of,  or  knowingly  permitted,  some  rep- 
resentation or  concealment  in  relation  to  the 
title  of  the  property  which  was  Intended  to 
cause  another  to  alter  his  position  or  condi- 
tion and  which  actually  had  such  effect 

We  conclude  that  for  the  error  of  the  court 
above  discussed  the  Judgment  must  be  re- 
versed and  the  cause  remanded.  In  view  of 
another  trial,  however,  we  wish  to  say  that 
we  fail  to  find  any  supporting  reason  for 
the  introduction  in  evidence,  which  was  per- 
mitted over  the  objection  of  ap[>e]lauts,  of 
the  testimony  of  Will  H.  Stone  taken  before 
the  referee  in  bankruptcy  In  Ft  Worth,  Tex., 
on  January  25, 1904.  We  will  not  undertake 
to  set  out  this  testimony,  but  It  contained 
numerous  statements  prejudicial  to  SalUe 
Stone.  The  testimony  of  witness,  duly 
sworn,  may  be  heard  either  orally  or  by  the 
familiar  way  of  deposition  after  opportunity 
has  been  aftorded  parties  to  cross-examine, 
but  we  know  of  no  precedent  for  the  admis- 
sion of  this  ex  parte  deposition  of  the  bank- 
rupt, unless.  Indeed,  by  way  of  Impeachment, 
which  Is  not  pretended  here. 

Other  assignmentB  of  error  are  presented, 
but  the  questions  are  not  likely  to  arise  upon 
another  trial,  and  we  forbear  discussion. 

Judgment  reversed  and  the  cause  re- 
manded. 


JONES  T.  O.  W.  LYMAN  MILLINBHIT  CO. 

(Oburt  of  avil  Appeals  of  Texas.  Dec  S,  1910.) 

1.  Hubbard  and  Wire  (|  268*)-<:oianTirmr 
DsBTS— Husband's  Liabiutt. 

A  husband  Is  not  liable  for  the  general 
community  debts  extracted  by  his  wife,  in  the 


absence  of  proof  l^t  he  tfther  ezpiesriy  or  Im- 
pliedly anOoxfied  tbt  contracting  ttanot 

WBd.  Note.— B^T  other  cases,  see  Hnsband  and 
Ue,  Oeat  Dig.  1 863;  De&  Dig.  I  as&*] 

2.  Husband  and  Wits  ^  270*>— Oomnmrr 
Debts  — Husband's  Liabiutt- Asuht— 

QUBSnON  VOB  JUBT. 

In  an  action  against  a  husband  to  recover 
community  debts  contracted  by  his  wife,  evi- 
dence held  to  reqnire  euluniflsioa  to  the  jnir  of 
the  question  whether  the  debts  were  contracted 
with  the  husband's  authority. 

{Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  $  882;  Dec.  Dig.  |  27a«] 

Appeal  from  Tajlor  Gonnty  Court;  T.  A. 

Bledsoe,  Judges 

Action  by  the  O.  W.  Ijman  Millinery  Con>- 
pany  against  R.  W.  Jones  and  wife.  Jadg- 
ment  for  pialntiff  against  defendant  B.  W. 
Jones,  and  be  appeals.  Reversed  and  re- 
manded. 

J.  W.  Moffett,  for  appellant    King  ft 

Isaacks,  for  appellee. 

SPEEB,  J.  The  O.  W.  Lyman  Millinery 
Company  sued  R.  W.  Jones  and  his  wife  to 
recover  the  sum  of  $473.74,  the  value  of  car- 
tain  merchandise  alleged  to  have  been  sold 
to  the  defendants.  In  an  amended  pleading 
the  plalntlflC  all^;ed  that  Mrs.  R,  W.  Jonea 
had  purchased  the  goods  with  the  knowledge 
and  consent  of  her  husband  and  for  the  bene- 
fit and  profit  of  the  community  estate,  to  be 
used  in  a  business  managed  and  controlled 
by  her,  and  further  specifically  alleged  that 
the  goods  were  purchased  by  the  defendant 
B.  W.  Jones,  through  Mrs.  Jones  as  his 
agent,  at  his  special  Instance  and  request 
The  suit  was  subsequently  dismissed  as  to 
the  wife.  The  defendant  B.  W.  Jones  denied 
under  oath  the  account  sued  on,  and  special- 
ly answered  that  be  was  never  at  any  time 
engaged  in  the  retail  millinery  business,  and 
that  the  goods,  wares,  and  merchandise  set 
forth  In  plalntHTs  account  were  not  par- 
chased  by  him,  nor  by  his  wife  with  his 
knowledge  or  consent,  and  that  he  never  at 
any  time  confirmed  or  ratified  the  alleged 
purchase;  that  he  was  not  consulted  in  re- 
gard to  the  matto:,  and  that  he  did  not  know 
of  the  purchase  until  after  the  filing  of  this 
suit  He  further  answered  that  If  Mrs.  R. 
W.  Jones  was  engaged  In  and  carried  on  the 
millinery  business,  as  alleged  by  plaintiff. 
It  was  without  his  consent  against  tals  ad- 
vice, and  over  his  protest,  and  that  said  bus- 
iness was  in  no  way  carried  on  or  conducted 
for  the  benefit  of  the  community  estate,  and 
that  there  were  no  profits  to  the  community 
estate  arising  out  of  said  business,  etc  There 
was  a  peremptory  instruction  to  find  for  the 
plaintiff  against  the  d^ndant,  and  he  baa 
appealed. 

We  overrule  appellant's  assignments  com- 
plaining of  the  admission  of  evidence,  the 
refusal  to  suppress  d^oslttona,  etc.;  bnt 
the  Judgment  must  be  reversed  for  the  som- 
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fflary  InstmeUoL  The  trial  court,  perhaps, 
entertabMd  the  -view,  es pressed  by  comtBel 
for  appeHlea  in  his  ooonterpn^oslttoii,  to  the 
effect  that  **where  a  aiarried  Treman  mgagea 
m  a  mercantile  Inulneas  with  the  knowledge 
of  her  tanrtmnd,  nalng  0(»nmanlt7  funds  in 
the  ccmduct  of  said  buslneH,  the  husband 
becomes  ipso  facto  liable  for  doMs  created 
on  b^alf  of  snCh  bnstness."  Bat  this  Is  patr 
ting  it  a  little  too  broadly.  Onr  sUtates  and 
decisions  have  been  written  In  rery  kindly 
enconragonent  of  the  rl^ts  of  married  wo- 
men, asa  Incidentally,  at  the  ezQaise  of 
married  men;  bat  we  know  of  no  atatote  w 
dedrioD  oar  appellate  courts  going  to  the 
length  Indicated  by  the  propositltm  aaoted. 
In  the  absence  of  a  statnte  imposing  lisbUity, 
one  certainly  is  not  bound  unless  in  some 
way  he  consents  to  be  bound.  There  Is  no 
statute  in  this  state  making  the  husband 
liable  for  the  gmeral  coominnlty  debts  con- 
tracted by  the  wife,  and  unless  app^ee  In 
this  case  can  show  that  appelant  either  ex- 
pressly or  Impliedly  authorized  the  making 
of  the  debt  sued  on,  it  has  no  cause  of  action 
against  him.  To  be  sure,  the  huAand  may 
appoint  his  wife  his  agent,  as  he  may  any 
othw  person,  and  this  appointment  may  be 
evidenced  by  express  agreement  or  by  Im- 
plication; but  it  mnst  in  some  way  appear, 
for  she  is  not  necessarily  his  agent  merely 
because  idie  is  his  wife.  Rlchburg  t.  Sher- 
wood. 101  Tex.  10,  102  e.  W.  906;  Spoor's 
XjBlvt  of  Uarrled  Women,  8  67.  Appelant 
and  his  wife  both  testlfled  that  he  had  noth- 
ing to  do  with  the  purchase  of  the  bill  of 
goods  for  which  this  suit  was  brought  and 
he  spedflcally  testified  that  he  advised 
against  It  at  all  times,  refnsed  to  furnish 
the  money  to  make  the  purchase,  or  to  sign 
the  lease  contract  for  the  building  in  whldi 
to  conduct  the  business,  and,  in  short,  he 
was  "mad  all  the  time  the  thing  was  going 
on."  To  say  the  least  of  It,  the  court  should 
have  submitted  to  the  jury  as  a  question  of 
fact  whether  or  not  the  pnrchases  were  made 
upon  the  authority  of  the  husband,  in  whldi 
event  only  could  he  be  bound. 
Sewsed  and  rananded. 


CHAMBERS  et  aL      COOK  et  aL 

(Court  of  cavil  Appeals  of  Texas.  Dec.  8. 1910.) 

1.  Schools  ard  Sohool  Distkiots  (|  103*)— 
School  Taxvs— Election. 

UDder  Act!  31st  Leg.  c.  12,  {  154,  provid- 
ing that  tmstees  of  Incorporated  school  districts 
shall  have  power  to  levy  an  annual  ad  valorem 
tax  not  to  exceed  60  cents  on  the  $100  for  the 
maintenance  of  schools  and  to  isane  bonds  for 
baildinm  pnrpoees,  provided  that  the  amount  of 
the  maintenance  tax  together  with  the  amonnt 
of  bond  tax  of  the  district  shall  never  exceed 
60  cents  on  the  $100,  and  prodded  that  no  snch 
tax  shall  be  levied  and  no  such  bond  insned 
until  after  an  election  wherein  a  majority 
of  those  voting  shall  have  voted  in  favor  there- 
oL  end  section  78,  providing  that,  when  bonds 


are  voted,  the  maintenance  tax  shall  he  reduced 
to  the  difference  between  the  rate  ol  the  bond 
tax  and  60  cents,  it  is  not  material  to  the  va- 
lidity of  a  maintenance  tax  and  bond  issae  that 
th^  were  voted  at  different  times,  though  the 
tax  Is  apportioned  26  cents  on  the  $100  to  the 
maintenance  of  schools  and  25  cents  to  Ute 
payment  of  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  |  108.*] 

2.  Schools  ard  School  Distbiots  ({  103*)— 
School  Taxes  —  Absbsshbrt  —  B<)ualiza- 

TIOR. 

Where  the  board  of  trustees  of  an  Inde- 
pendent school  district  In  levying  a  tax  for  the 
maintenance  of  schools  and  for  the  payment  of 
bonds  falls  to  appoint  a  board  of  eqnailzation 
or  to  make  a  separate  tax  roll  for  the  benefit 
of  the  school  district  aa  required  by  law,  the 
tax  is  invalid;  the  fact  that  each  individual's 
name  was  placed  on  the  ooonty  tax  rolls,  and 
that  the  county  commlsaioners  had  theretofore 
passed  on  the  rolls  as  a  board  of  equalization, 
not  meeting  the  requirements  of  the  law. 

[ESd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  I  108.*] 

Appeal  from  District  Court,  Collin  County; 
J.  M.  Pearson,  Judge. 

Action  by  W.  B.  Chambers  and  others 
against  W.  C.  Cook  and  others.  Prom  the 
Judgment  plaintiffs  appeal  and  defendants 
file  cross-assignments  of  error.  Affirmed  in 
part,  and  reversed  and  rendered  in  part 

B.  G;  Iferritt  and  L  J.  Tmett,  for  awel- 
lantB.  Abetnattiy  ft  Abemathy.  for  appellees. 

BAINBT,  O.  J.  This  suit  was  brought  by 
Ohambon  and  others  to  enjoin  the  trustees 

of  the  Oc^perille  independoit  school  district 
Reeves,  the  tax  assessor,  and  Moore,  the 
tax  collector  of  Gollin  ocnmty,  from  levy- 
ing and  collecting  a  tax  of  60  cents  on 
the  $100  valuation  of  the  pn^erty  In  said 
district,  and  the  Issuance  of  bonds.  On  a 
trial  the  court  rendered  a  judgment  enjoin- 
ing tiie  tax  for  the  Issuance  of  bonds,  but 
Bustalned  a  levy  of  25  emits  for  the  main- 
tenance of  schools.  The  appdlants  appeal 
from  the  judgment  of  the  court  not  enjoin- 
ing the  tax  for  maintenance  of  kAooIb,  and 
the  appellees  file  cross-assignments  of  error 
to  the  action  of  the  court  In  oijoinlng  the 
tax  f <w  the  issuance  of  bonds. 

The  court  finds  substantially  that  on  April 
2,  1900,  the  Oopevllle  Independent  school  dis- 
trict, by  an  election  duly  held,  was  Incorpo- 
rated for  school  purposes  only:  that  on  June 
12,  1909,  the  trustees  having  been  elected, 
by  their  order,  another  electimi  was  held  In 
said  district  to  determine  whether  or  not 
a  tax  of  60  cemtM  on  the  $100  valuation 
should  be  levied  for  maintaining  the  public 
schools.  The  election  resulted  by  a  majority 
vote  for  the  levy  of  the  tax  at  said  election. 
The  presiding  officer  was  not  sworn,  and  he 
administered  an  oath  to  the  other  judges 
and  clerks  of  the  election,  but  the  oath  ad- 
ministered was  not  the  oath  prescribed  un- 
der the  election  laws  of  Texas.  "Afterwards 
the  court  finds  that  the  board  at  trustees 
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ordered  auother  election  to  determine  wheth- 
er a  tax  should  be  levied  vpon  the  property 
ot  the  district  and  for  the  purpose  of  de- 
termining  whethv  Iwnds  aggregating  the 
snm  of  $4,000  and  wUCb  bore  Interest  at  5 
per  cent  and  wen  to  be  pajrable  In  20  years, 
the  money  to  be  used  for  U>e  purpose  of 
balldlng  a  woodm  schooUionse  shoold  be 
Issued,  and  which  election  was  held  on  the 
4th  day  of  August;  1008,  and  resulted  In  Ul- 
ror  of  the  Issuance  of  bonds.  At  said  etec- 
tlon  tiie  form  of  the  ballot  had  printed  <m  it 
'For  the  Bonds'  and  'Against  the  Bonds,'  but 
said  ballot  nowhere  submitted  tlie  issue  of 
Tor  the  Tax*  and  'Against  the  Tax/  The 
presiding  officer  who  held  the  election  was 
not  sworn,  and  he  failed  to  administer  to 
the  Judges  and  clerks  who  assisted  him  In 
holding  the  election  the  oath  prescribed  by 
the  laws  of  Texas  to  be  administered  to  those 
boIdUag  an  election.  •  •  •  The  court 
further  finds  as  a  fact  that  the  board  of 
trustees  apportioned  the  maintenance  tax 
Voted  for  on  the  12th  of  June,  1909,  as  fol- 
lows: 25  cents  on  the  $100  ad  valorcan  was 
to  be  used  for  the  maintenance  of  the  public 
schools,  and  25  cents  on  the  $100  ad  valorem 
was  to  tie  used  for  the  payment  of  the  bonds, 
Intruding  Interest  and  sinking  fund.  The 
board  of  trustees  also  notified  L  B.  Beeves, 
as  tax  assessor  of  Collin  county,  to  add  said 
respective  amounts  to  the  couiUy  rolls,  and 
ordered  W.  T.  Moore,  tax  ctdlector  of  OoUin 
county,  to  collect  said  respective  amounts 
at  the  same  time  he  collected  other  texes. 
There  never  was  any  separate  tax  rolls  made 
the  tax  assessor  or  any  one  else  for  the 
purpose  of  determining  the  amount  each 
taxpayer  resident  in  the  Copevllle  independ- 
ent district  owed  on  said  school  tax.  There 
never  was  any  board  of  equalization  for  said 
Oopeville  Ind^^dent  school  district  selected 
or  appointed  by  the  board  of  trustees  as 
provided  in  the  case  of  dtlas  and  towns, 
which  are  Ind^iendent  school  districts.  All 
that  was  done  was  that  W.  O.  Cook,  who 
was  the  president  of  tha  board  of  trostees 
of  the  Copevllle  independent  school  district, 
as  the  representative  of  said  board,  came  to 
I.  B.  Beeves,  who  was  the  tax  assessor  of 
CoUIn  county,  Tex.,  and  reoresented  that  a 
tax  had  been  voted  on  at  an  election  held 
for  that  purpose,  and  which  tax  was  carried 
by  a  majority  vote  of  the  taxpayers  agree- 
ing to  a  tax  of  50  cents  on  the  f  100  worth 
of  property  to  be  levied  for  school  purposes, 
and  tbey  together  made  out  a  list  from  the 
original  rolls  and  the  orlglaal  assessment  for 
the  county  of  CoIIln  and  state  made  'by  I.  E. 
Reeves  of  the  Individual  property  holders 
iind  taxpayers  of  the  Copevllle  independent 
school  dlBtrlct,  and  pnt  opposite  the  names 
of  said  taxpayers  and  property  holders,  re- 
Kpectlvely,  In  said  district  the  amonnt  which 
Aach  one  was  Hable  for  In  proportion  to  his 
property  at  the  rate  of  50  cents  on  the  $100. 
This  list  was  never  sworn  to  in  writing 
W.  C  Cook  or  any  one  els^  and  It  was  left 


with  the  assessor,  L  B.  Bmnt,  but  <Soelk 
did  make  a  verbal  oath  that  the  parties 
whose  names  are  set  out  in  said  list  did  own 
property  In  the  territory  described  and  am- 
braced  in  the  Copevllle  Independent  acbool 
diatrict** 

Section  154,  Acts  81st  Leg.  1900,  p.  21, 
reads:  "Tmsteea  of  incorporated  diatrtcts 
that  have  been  or  may  hereafter  be  Incor- 
porated under  general  or  vedal  lava.  Cor 
school  pnrpossa  only,  diaU  have  power  ti> 
levy  au^  collect  an  annual  ad  valorem  tax 
not  to  exceed  fifty  cwta  on  the  one  hondrej 
dollars  valuation  of  taxable  property  of  the 
district  for  the  maintenance  ot  sdioola  there- 
in, and  a  tax  not  to  exceed  twanty-flve  cmti 
on  the  fme  handled  dollars  for  the  pnrdiaaa 
of  sites  and  the  purchasing,  construction, 
r^MUring  or  equipping  public  free  acbool 
buildings  within  the  limits  of  such  Incorpo- 
rated diatrtefcs;  provided,  Uiat  the  amoimt 
of  maintenance  tax,  togetlierirlth  the amoont 
of  bond  tax  of  the  district,  shall  never  ex- 
ceed fifty  cents  on  the  one  hundred  doUar* 
valuation  of  taxable  prop«l7>  Said  tmsteea 
Aall  have  power  to  Issoe  coupon  bonds  of 
the  district  for  building  purposes,  to  be  mads 
payable  not  exceeding  forty  years  from  date, 
in  such  sums  as  they  shall  deem  expedient, 
to  bear  interest  not  to  exceed  five  per  ont 
per  annum ;  provided,  that  when  such  build- 
ings are  to  be 'wooden  the  bonds  herein  provid- 
ed tot  shall  not  run  for  a  Imager  pulod  than 
twoity  years:  provided  that  the  annsato 
amount  of  bonds  issued  for  the  above  named 
pnrprae  shall  nevw  reach  sodi  an  amoont 
that  the  tax  <tf  twenty-five  cents  oa  the  hnn- 
dted  dollars  valuation  of  property  In  the  dl»- 
trlct  wlU  not  current  interest  and  pro> 
vide  a  sinking  fnnd  anffidoit  to  par  tha  prin- 
cipal at  maturity,  aM  provided  fnrttier, 
that  no  audi  tax  shall  4m  levied  and  no  snch 
bonds  Issued  ontu  after  an  Section  shall 
have  been  hdd  wherein  a  majority  of  tba 
tax-paying  voters  voting  at  said  election 
ahall  have  voted  In  favor  of  the  levying  of 
aald  tax,  of  the  issuance  of  said  bonda,  or 
both,  as  the  case  may  be;  provided,  Oat 
the  q;>eciflc  rate  of  tax  need  not  be  det«^ 
mined  In  the  election." 

Construing  this  act,  this  court  held  In  Itas- 
ca Independent  School  District  t.  M<£lroy, 
124  S.  W.  1011.  that  an  election  which  was 
held  to  determine  whether  or  not  a  tax  could 
be  levied  for  maintenance  of  public  sdiools 
and  for  the  isauance  of  bonda  not  to  exceed 
50  cents  on  the  $100  valuation  was  valid, 
though  the  per  cent  for  eadi  object  was  not 
Bpeclfled  in  the  order  of  the  <board.  In  that 
instance  the  election  was  held  on  the  same 
day  for  ascerteinlng  the  desire  of  the  voter* 
as  to  both  the  maintenance  of  the  sclKwla 
and  for  the  issuance  of  the  bonds.  In  the 
Instant  case  an  election  was  held  to  deter- 
mine whether  or  not  the  ftill  amount  allowed 
by  law  should  be  levied,  which  waa  carried, 
and  nearly  two  months  thereafter  anotlwr 
election  waa  lield  to  detennlne  whettiar  or  not 
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bonds  shotilA  be  lamed.  But  the  vote  being 
at  dUfennt  tlmsB  eeema  to  be  immat#«^a', 
ofl  the  law  contemplate*  that,  when  bondi 
are  voted,  the  malntmance  tax  shall  be  re- 
duced to  the  difference  between  the  rate  ot 
the  bond  tax  and  SO  c&atM.  Section  78,  Acts 
31at  Leg.  1009,  p.  2a 

The  board  of  tnuteai  failed  to  comply 
with  the  law  In  relation  to  the  aaaowrmait 
of  the  taxee,  both  as  to  Uie  maintenance  tax 
and  M  to  the  bond  tax.  The  law  requires 
the  aivolntment  ct  a  board  of  equalisation 
b7  the  trustees  to  eqtiallse  the  value  ot  ttie 
property  assessed,  that  the  tax  may  be  equal 
and  uniform  In  the  district  It  requires  a 
list  of  the  taxpayers,  th^  property,  etc.  In 
other  words.  It  requires  to  be  made  out  a 
BQiarate  tax  roll  for  Uie  benefit  of  the  In- 
dependent school  district,  but  ttils  was  not 
done  In  the  CopevlUe  Ind^ioident  school  dis- 
trict 

These  requirements  of  the  law  were  not 
complied  with,  and  this  failure  to  so  comply 
renders  the  aBsessment  of  the  taxes  for  the 
issnanoe  of  bonds  and  the  maintenance  of 
schools  in^l.  The  fact  that  each  Indlrldu- 
al's  name  was  placed  on  the  county  tax  rolls 
and  that  the  county  commissioners  had  there- 
tofore passed  upon  the  rolls  as  a  board  of 
equalls^ttfon  does  not  meet  the  reqnlrements 
of  the  law  in  regard  to  the  assessment  in 
this  Instance,  and  we  feel  constrained  to  hold 
that  the  law  has  not  been  complied  with  In 
either  respect  as  to  the  assessment  of  said 
taxes,  and  the  court  erred  In  rendering  Judg- 
ment not  enjoining  the  matntenance  tax. 

The  Judgment  is  affirmed  as  to  the  tax  in 
reference  to  bonds,  and  reversed  and  here 
rendered  for  ai^lants  as  to  the  tax  In  ref- 
erence to  maintenance. 


UPSOOMB  V.  HABWEtl.  et  at 

(Gourt  of  Civil  AppeAls  of  Texas.    Oct  20. 
1010.) 

JuDonnT  (S  256*)— Isstras  DErraiairaD. 

In  cases  sabmttted  upon  special  Isaues.  the 
verdict  alone  constitutes  the  basis  for  the  judg- 
ment, as  to  those  issaeg  submitted  to  the  jury, 
and  the  court  cannot  mter  Judgment  contrary  to 
those  findings,  and,  in  an  action  for  commission 
for  selling  land,  where  the  jury  failed  to  answer 
a  special  issue  submitted  as  to  how  much  com- 
mission, if  any,  was  still  doe  from  defendants, 
a  judgment  rendered  as  to  the  parties  Interested 
in  that  issue  was  Invalid. 

[Bd.  Note.— For  other  casw,  see  Judgment, 
Osnt  Dig.  H  446-464;  Dec  Dig.  |  266.^ 

Error  from  Sherman  County  Oonrt^  0.  7. 
Ingham,  Judge. 

Action  by  S.  B.  Harwell  against  T.  D 
l4pacomb  and  others.  From  the  Judgment 
the  moitloned  defendant  brli^  error.  Re- 
versed and  remanded. 

Tatum  &  Tatnm,  for  plaintiff  In  error. 
Del  W.  Harrington,  R.  E.  Stalcnp,  and  S. 
B.  Harw^  for  defendants  In  error. 


8PBIBB,  J.  &  B.  HarweU  Instituted  this 
suit  in  the  cotuty  court  of  Sherman  county 
to  recover  the  sum  of  9480  from  Joe  Wil- 
liams, T.  D.  Lipscomb,  and  M.  W.  Harris, 
allegbig  in  a  general  way  that  Upscomb  and 
Harris  were  the  owners  of  certain  lands 
whldti  they  had  unployed  the  defendant  Wil- 
liams as  real  estate  broker  to  sdl,  agreeing 
to  pay  him  the  usual  commiasionfl  of  6  pet 
cent,  end  that  be,  tiie  plalntitt,  at  the  In- 
stance of  d^tedant  WUUams  and  upon  his 
promise  to  divide  such  commissions  equally 
wlUt  him,  bad  furnished  a  buyer  for  sncb 
lands.  The  defendant  Lipscomb  answered^ 
goierally,  and  specially  that  be  had  paid 
Us  codefendant  Williams  the  sum  of  $480- 
in  full  settlement  of  such  commissions.  The 
case  was  tried  before,  a  Jury  lyton  special  is- 
sues resulting  in  a  Judgment  in  favor  of  the 
jdalnttff  asoinat  WUUanis  for  the  sum  of 
9240,  and  In  favor  of  plaintiff  and  Williams^ 
Jointly  against  the  defoidant  Harris  for  the 
sum  of  $06  and  against  the  defwdant  Lips- 
comb for  the  sum  of  $884.  The  defendant 
Lipscomb  alone  prosecutes  this  writ  of  er- 
ror. 

A  number  of  issues  were  submitted  to  the- 
Jury  by  the  conrt,  among  which  was  thfr 
following:  "(13)  How  much  commission,  If 
any,  la  still  due  from  Harris  and  Lipscomb, 
or  elthw  of  them,  on  account  of  the  sales  of 
the  land  to  Bell  and  Egolf?"  And  again 
among  spet^l  Issues  submitted  at  the  re- 
quest of  plalntlflF  In  error  was  the  following: 
"(3)  Did  T.  D.  Lli>8comb  and  M.  W.  Harris 
tender  to  the  defendant  Joe  Williams  their 
note  for  $4S0  after  the  sales  alleged  by  the^ 
plaintiff  as  a  full  settlement  of  all  commis- 
sions due  by  them  to  said  Joe  Williams  on 
account  of  said  alleged  sales?  AnewOT  'Tes-' 
or  'No.' "  To  each  of  these  questions  the  Jury 
answered  that  they  disagreed.  The  answer 
to  other  issues  Indicated  that  Lipscomb  and 
Harris  had  given  Williams  their  note  for 
$480  on  account  of  this  transaction,  and  tbafc 
It  bad  been  fully  paid.  It  will  thus  be  seen 
that  the  jury  to  whom  were  submitted  the 
material  Issues  of  fact  In  this  case  failed' 
to  find  upon  one  of  them,  and  this  failure  is 
necessarily  fatal  to  any  Judgment  whatever 
as  to  those  parties  interested  In  that  issue.. 
In  cases  submitted  upon  special  Issues,  as- 
upon  all  others  submitted  for  the  determlna' 
don  of  a  Jury,  the  verdict  alone  constltutes- 
the  basts  for  the  court's  judgment  at  least 
as  to  those  issues  which  are  submitted' 
for  the  jury's  determination.  It  Is  beyondf 
the  power  of  the  court  to  enter  a  judgment 
contrary  to  those  findings,  even  If  the  evi- 
dence is  undisputed  upon  that  Issue.  Ablo. 
wlch  V.  Qreenvllle  Nat  Bank,  95  Tex.  420, 
67  a  W.  79,  881.  Whether  or  not  the  $4a> 
paid  to  Williams  was  In  fall  settlement  oi^ 
all  demands  against  Lipscomb  and  Harrla^ 
was  an  Issue  under  the  pleadings,  and  should 
have  been  decided  by  tba  jury  befMe  the 
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court  was  authorized  to  rater  any  Judgment 
upon  It  This  necessarUy  reverses  the  case 
as  between  defendant  in  error  Harwell  and 
WlUlama  as  plaintiffs  and  plaintiff  In  error 
Lipscomb  and  Harris,  but  the  Judgment  In 
favor  of  defendant  In  error  Harwell  against 
Joe  Williams  for  $240  (one-half  the  $480 
paid  by  Lipscomb  and  Harris  to  Williams), 
is  in  no  manner  disturbed. 
Beversed  and  remanded. 


Mj  QA.MFO  UGHT.  ICE  &.  WATER  CO.  et 
el.  T.  WATER  &  UGHT  OO.  OF 
EL  CAMFO  et  a). 

(Court  of  Civil  Appeals  of  Texas.  Nov.  17, 
1010.  Appellees'^  Kebearinc  Dented  Dec.  1, 
101(K  On  AppellaDts'  Motim  for  Behsarlng, 
Dee.  IK,  1910.) 

1.  Appkai.  and  Bbbob  (S  100*)— Appbaubu 

OSDEBS. 

Where  a  bearing  on  an  application  for  a 
temporary  Injunction  was  postpooed  by  agree- 
ment of  coansel,  in  which  It  was  stipulated  that 
the  "hearing  on  the  restraining  order  hereto- 
fore issued  herein  shall  be  continued  to  and 
taken  np  on  the  hearing  of  the  merits  of  the 
case,  snd  that  the  said  order  as  now  existing 
shall  be  in  fall  force  and  efttet  until  such  time 
and  until  the  further  order  of  this  court,"  the 
language  of  the  agreement  having  been  Induced 
by  a  mistaken  buief  of  all  the  parties  thereto 
that  a  temporary  restraining  order  bad  thereto- 
fore been  granted,  the  agreement  did  not  operate 
as  a  restraining  order,  so  as  to  make  subBequent 
proceedings  on  the  application  for  Injunction 
nothing  more  than  a  motion  to  dissolve  a  re- 
straining Older,  from  whldi  an  appeal  would 
not  Ue. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dea  Dig.  1 100.*] 

2.  COBPOUTIONS  (i  481*)  —  Rbstbaihing 
FOBECLOBUBB. 

In  an  acdon  for  an  injunction  by  a  com- 
pany  which  had  pnrehased  machinery  from  an- 
other corporation,  which  corporation  bad  agreed 
to  make  certain  repairs  on  toe  machinery  trans- 
ferred, to  restrain  the  selling  corporation  from 
regoesting  tlie  trustee  of  bonds  given  for  the 
price  of  the  property  sold  to  declare  a  default 
of  tiie  bondi  or  de^  of  trust  for  Donpayment 
of  interest,  and  to  enjoin  the  troatee  from  de- 
claring a  defoult  of  the  bonds  and  deed  of  trust, 
or  from  declaring  the  principal  of  the  bonds 
to  be  payable,  the  bill  alleging  that,  while  plain- 
tiff owed  defendants  the  amount  of  interest 
accrued  on  the  bonds,  defendants  owed  plaintiff 
a  sum  for  repairs  of  the  machinery  sold  which 
was  more  than  sufficient  to  o^t  the  interest, 
•o  that  nothing  was  due  to  defendant,  but  that, 
notwithstanding,  plaintiff  had  reason  to  be- 
lieve and  did  believe  that  defendants  would,  be- 
cause of  nonpayment  by  plaintiff  of  the  Interest, 
declare  all  the  bonds  matured  and  cause  the 
trustee  to  foreclose  by  sale  of  the  property,  vras 
sufficient  as  against  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  (Corporations, 
Dec.  Dig.  8  481-*] 

3.  COBPOBATIONS  (S  4S1*)  —  Eestbaining 
FoBEcx.osnBE— Adequate  REitBDT  at  Law. 

That  plaintiff  held  bonds  of  the  Individual 
stockholders  of  defendant  company,  guarantee- 
ing that  defendant  company  would  put  the  ma- 
chinery in  good  coDdition,  and  make  the  repairs 
as  soon  as  practicable,  would  not  relieve  defend- 
ant company  of  liability  upon  its  promise  to 
makft  the  repaits  nor  conone  plaintiff  to  its 


remedy  on  the  bonds,  as  an  acticm  <m  the  in* 
dividual  stockholders*  bonds  for  the  cost  of  re- 
pairs would  not  be  adequate  to  prevent  the  deo 
laratlon  of  the  matarity  of  tli*  boida  given  the 

corporation. 

TEd.  Note.— For  other  cases,  see  Corporations, 

Dec  Dig.  i  481.*] 

4.  iNjimcnoir  (|  16*)— Gsouinw— Adequate 
Bemedt  at  Law. 

In  courts  administering  both  low  and  equi- 
ty, the  rules  denying  injunction  where  there  is 
a  remedy  at  law  should  not  be  applied  as  luidly 
Bs  at  common  law,  where  the  issouice  of  the 
writ  in  equity  wss  to  a  certain  extent  an  !&• 
vasion  of  the  jurisdiction  of  another  txUmaaL 
[Ed.  Mote.— For  other  cases,  ses  Injqoetion, 
Cent.  Dig.  |  15;  Dec.  Dig.  |  16.*] 

5.  COSPOBATIONS    (I    481*)   —  RESTBAIinSG 
FOBECLOSUBB   BT   TBUBTEB  —  DEFAULT  IS 

Payment  of  Intebest— Set-Oit— Pixadiso. 
In  an  action  tor  an  injnncti<m  to  restrain 
a  selling  company  and  the  trustee  of  btmds 
given  for  the  purchase  price  of  the  proper- 
ty and  machineiy  sold  from  declaring  a  de- 
unit  for  nonpayment  of  Interest  on  the  bonds, 
where  plaintiff  claimed  that  the  sellen  bad 
violated  their  agreement  to  make  repairs  of  the 
machine^,  and  claimed  the  right  to  set  off 
against  the  Interest  the  cost  of  the  repairs  and 
certain  damages,  and  a  ^  producer  and  gas 
producer  engine  Indnded  with  the  macUneiy, 
title  to  which  passed  to  plaintiff  1^  the  sale 
was  not  shown  not  to  have  been  received  by 
plaintiff,  plaintiff  was  not  entitled  to  offset  the 
value  of  uie  gas  producer  and  mglne  with  the 
cost  of  instalUng  it,  where  the  Mil  merriy  stated 
that  the  gas  producer  and  engine  had  not  been 
Installed,  and  the  cost  of  Installation,  which 
was  to  be  borne  by  the  seller,  was  not  stated 
sepazmtaly  from  tiie  nine  of  tlw  prodoosr  and 
engiMb 

[Ed.  Note.— For  other  cases,  see  Corpontions. 
Dec.  Dig.  t  481,*] 

6.  Appeal  akd  Bbbox  (S  1153*)— DispoamoK 
or  Cause— BERDinon  of  Judouent. 

On  appeal  from  a  judgment  granting  an  lo- 
junctitm,  where  H  appeals  tliat  plaintiff  did  not 
execute  and  file  wiu  the  elen  of  the  court 
a  bond  for  Injunction,  and  that  the  district 
judge  who  granted  the  writ  did  not  fix  the 
amount  of  the  bond  to  be  executed  as  a  condi- 
tion precedent  to  the  Issuance  of  the  writ  as 
expressly  required  by  Bev.  St  1896,  art.  2997, 
the  (?ourt  of  Civil  Appeals,  where  the  petition 
states  grounds  Cor  injunctive  relief,  may  enter 
such  orders  and  Jodgment  as  dHMild  have  been 
entered  by  the  lower  court,  requiring  the  execu- 
tion of  the  bond  by  plaintiff  to  be  approved  by 
the  clerk  of  the  district  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  4007-4612;  Dec  Dig.  i 
U63.*] 

On  Appellants'  Motion  for  Rehearing. 

7.  Injunction  (|  152*)— PaoontDXiroa  to  Ob- 
tain—Scope or  HBABiNa. 

At  a  hearing  before  the  judge  In  diambers 
in  an  actlcni  for  an  Injunction,  when  the  only 
question  properly  before  him  was  whether  he 
should  grant  an  injnnctlon  upon  the  verified 
pleadings  of  plaintiA  and  the  answer  and  ooo- 
trovertlng  afsdavlts  prraented  by  defoidants,  it 
was  not  error  for  him  to  refuse  to  sustain  spe- 
cial exceptions  n^ed  to  the  petition,  unce  they 
could  be  acted  upon  only  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  S  152.*] 

Appeal  from  District  C!ourt,  Wharton  Coun- 
ty ;  Wells  Thompson,  Judge. 
Action  by  the  Water  ft  Light  Company  of 
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El  Campo  and  others  against  the  El  Campo 
Ll^^  Ice  ft  Water  Company  and  othen. 
Judgment  for  plalntlflB,  and  defendants  Kp- 
peaL  Reformed  and  affirmed. 

G.  O.  BTelley  and  Geo.  P.  Willis,  for  appel- 
lants. N.  C  Abbott  and  W.  L.  Hall,  for  ap- 
pellees. 

McMEAMB,  J.  Thla  suit  was  Instituted  by 
appeUee,  tbe  Water  ft  Light  Company  of  El 
Campo,  on  tbe  29th  day  of  September,  1909, 
In  the  district  court  of  Bexar  county,  l^ax., 
Fifty-Seventh  judicial  district,  against  the 
appellanto  and  tbe  West  Texas  Bank  ft  Trust 
Company,  trustee^  alleging.  In  substance: 
TbBt  the  appcUee  vas  a  prirate  corporation, 
organized  under  the  laws  of  Texas,  and  faav* 
ing  its  principal  office  at  Bl  Campo,  In  Whar- 
ton oonnty,  Tex.,  and  authorised  by  its  char- 
ter to  manofactxire  and  supply  Ice,  electric 
light,  and  motor  power,  and  to  supply  water 
to  the  public,  etc.  That  tbe  aroeUant  El 
Campo  Light,  Ice  ft  Water  Oonvany  was  a 
corporation  organized  under  the  laws  of  Tex- 
as; with  its  prlnc^wl  office  at  m  Campo,  Tex., 
and  was  Its  charter  authorised  to  do  and 
perform  the  same  business  as  the  luvellee  un- 
til it  ceased  doing  business  as  hereafter  alleg- 
ed, niat  tbe  West  Texas  Bank  ft  Trust  Com- 
pany was  a  corporation  oi^ianised  under  the 
laws  of  Texas,  with  Its  prlndiial  office  and 
agents  located  In  San  Antonio,  Bexar  county. 
Tex.  That  the  appellants  W.  J.  Hefner,  Mack 
Webb,  S.  L.  Carroll,  W.  Finkelsteln,  A.  Fah- 
rentbold,  Jr.,  and  V.  J.  Hardy  were  each  res- 
idents and  citizens  of  Bl  Campo,  In  Wharton 
county,  Tex.  That  on  or  about  the  19tb  day 
of  Deoonber,  1908,  tbe  tndivldual  defendants 
above  named  owned  and  controlled  all  the 
stock  of  the  defoidant  El  Camjw  Light,  Ice  ft 
Water  Company,  and  were  (grating  an  elec- 
tric light,  Ice,  and  vaXex  plant  at  EI  Campo. 
That  on  or  about  said  date  tbey  contracted 
with  plaintiff  to  seU  to  It  said  plant,  wltb  aU 
the  property  rights  and  franchises  belonging 
thereto,  and  that  in  consideration  therefor 
the  plaintiff  was  to  lasne  Its  negotiable  6 
per  cent.  20-year  bonds,  in  denominations  of 
91,000  eadi,  tbe  payment  of  which  was  to  be 
secured  by  a  deed  of  trust  on  the  said  plant 
and  franchises  of  said  plaintiff  company. 
That  of  said  bcmds  46  thereof,  a^i^egatlng 
$46,000,  were  to  be  delivered  to  the  defend- 
ant light  company  In  payment  for  said  prop- 
erly, and  the  balance  were  to  be  delivered 
to  and  held  by  the  defendant  West  Texas 
Bank  ft  Trust  Company  as  tmste^  to  be  de- 
llv^ed  only  In  payment  for  improvements  to 
the  plant  to  the  extent  of  80  per  cent  of  said 
improvements.  Tb&t  also,  as  part  of  itbe  con- 
sideration for  said  sale  and  delivery  of  said 
plant  to  plaintiff,  the  d^endant  light  com- 
pany and  the  ln(UTldual  defendants  were  to 
have  all  property  and  machinery  put  In  good 
condition  and  working  order,  Including  a  cer- 
tain gas  producer  and  gas  producer  engine, 
which  passed  by  tbe  sale,  but  had  not  then 


been  installed,  and  was  not  coonedted  with 
the  machinery.  That  the  said  defendants 
guaranteed  that  the  said  gas  producer  and 
gu  producer  engine  would  develop  25  horse 
power,  In  addition  to  the  poww  required  to 
run  tbe  mottnr  in  connection  wltb  tbe  amount 
of  coal  guaranteed,  and  tha^  upon  tbe  taith 
of  these  i^omlses  and  agreements,  the  plaln- 
tifl  took  possession  all  ot  said  property,  and 
has  operated  said  plant  ever  since.  That 
at  time  of  making  said  contract  and  deliv- 
ery of  said  property,  for  tbe  purpose  of  se- 
curing the  faithful  performance  of  said  con- 
tract, and  as  a  part  of  said  transaction  and 
conslderatlfm,  each  of  the  individual  defmd- 
ants  entered  Into  a  bond  to  plaintiff  In  the 
penal  sum  of  96,000,  guaranteeing  that  the 
defendant  light  company  would  put  all  the 
property  and  machinery,  so  by  it  then  used 
in  Its  plants  In  good  condition  and  working 
order,  aa  soon  as  practicable.  Tbat  at  the 
Ume  of  said  contract  and  sale  a  considerable 
portion  of  said  machinery  was  needing  re- 
pairs in  order  to  put  It  in  good  condition  and 
working  order,  and  tliat  it  was  for  the  pur- 
pose of  protectli^c  tbe  plaintiff  and  insuring 
tbe  making  of  these  repairs  that  said  con- 
tract and  bond  was  made.  That  plaintiff 
kept  and  performed  its  said  part  of  said  con- 
tract of  sale,  but  that  nether  tbe  defendant 
company  nor  tbe  individual  defendants  com- 
plied with  fbeSx  contract  and  guaranty  to 
place  said  machinery  In  good  repair  and  con- 
dition, but  wholly  failed  and  refused  to  do 
tOt  and  tbat  It  therefore  became  necessary 
for  the  plaintiff  to  do  so,  which  It  did  at 
great  coat  and  expense. 

Plaintiff  sets  out  various  Items  of  expense 
allied  to  have  been  Incurred  by  It  In  re- 
pairing  said  machinery,  aggregating  the  sum 
of  9670.31.  It  further  alleged :  Tbat  between 
December  19,  1908.  and  April  1,  1909,  plain- 
tiff had  expended  the  sum  of  9813.60  In  mak- 
ing such  repairs,  the  Items  of  which  It  al- 
leges it  was  Impossible  to  give  at  that  time, 
also  tbe  sum  of  976.10  for  expert  labor.  That 
the  defendant  failed  to  Install  the  gas  pro- 
ducer and  gas  producer  enghie,  which  was 
taken  In  said  trade.  Tbat  the  total  cash 
value  of  all  the  property  turned  over  to  It 
by  defendant  was  930,073.  and  the  actual 
cost  of  the  said  gas  producer  and  gas  pro- 
ducer engine,  with  the  cost  of  installation, 
freight,  and  motor  attached,  was  93,960.15, 
making  a  total  value  at  the  time  of  the  sale 
of  the  property  turned  over  to  plaintiff  the 
suqa  of  934,033.15 ;  tbe  value  of  the  gas  pro- 
ducer and  gas  producer  engine  being  11  per 
cent,  of  the  total  value  of  said  proper^. 
That  the  plaintiff  paid  946,000  in  bonds  for 
the  entire  property,  and  therefore  it  is  en- 
titled to  a  r^m  of  11  per  cent  of  said 
bonds,  or  9C>290,  for  failure  of  that  por- 
tion of  the  consideration.  That  by  reason 
of  ibe  failure  of  defendants  to  make  the  re- 
pairs It  agreed  to  make  on  said  machinery, 
and  to  Install  and  put  In  running  order  said 
gas  producer  and  gas  producer  engine,  It  be- 
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came  neceesair  for  plaintiff  to  expend,  and 
it  did  expend,  between  December  19,  19(^ 
ind  April  1,  1900,  the  anm  of  9696.30  more 
tot  foel  than  it  wonld  have  beea  reqalred  to 
•do  If  the  Bald  defendants  had  compiled  with 
their  contract  '  That,  by  reason  of  sndt  fiiU- 
tire  to  comply  with  their  contract  on  the 
part  of  defendant,  the  plaintiff  has  be«i 
prevented  from  doing  the  rolome  of  business 
and  filling  the  demands  made  upon  Its  plant 
than  It  otherwise  could  and  would  have  done, 
and  thereby  plaintiff  has  sustained  a  loss  of 
more  than  f2.000,  wherefore  it  dalnu  dam- 
ages against  them  In  said  sum  of  92,000. 

Plaintiff  further  all^^es:  That  the  bonds 
so  issued  and  deHvered  to  d^mdant  the  Bl 
Oampo  Light,  Ice  &  Water  Company  and  the 
IndiTldnal  defendants  as  stockholders  there> 
of  contained  the  following  prorlsion:  '*If 
default  shall  be  made  In  Ibe  payment  of  the 
principal  or  Interest  of  any  of  said  bonds, 
when  the  same  shall  become  du^  and  such 
default,  except  In  the  payment  of  the  prin- 
cipal of  this  bond,  shall  c<mtlnue  for  a  pe- 
riod of  three  (IQ  months,  the  principal  of 
this  bond  may  become  Immediately  due  and 
payable  In  the  manner  and  with  the  effect 
epedfled  in  such  mortgage  or  deed  of  trust." 
That  the  deed  of  trust  given  to  secure  the 
payment  of  said  bonds  contains  the  follow- 
ing proristons:  "In  case  default  shall  be 
made  In  the  payment  of  the  principal  or  In- 
terest of  any  of  the  bonds  secured  hereby, 
when  the  same  shall  become  due,  and  such 
default;  except  In  the  payment  of  the  prin- 
cipal, shall  contlnne  for  a  period  of  three 
months,  then  in  every  such  case  the  trustee 
may,  and  if  requested  by  the  holders  of  twen- 
ty-five (26)  per  cent.  In  amount  of  the  bonds 
hereby  secured  and  then  outstanding,  shall 
declare  the  principal  of  all  of  the  bonds  here- 
by secured  and  then  outstanding  to  be  due 
and  payalile  Immediately ;  and  upon  any  such 
declaration  the  same  shall  become  due  and 
payable  immediately,  anything  In  this  Inden- 
ture, or  in  said  bonds,  to  the  contrary  not- 
withstanding ;  this  provision,  however,  Is 
subject  to  the  condition  that  If,  at  any  time 
after  the  principal  of  said  bonds  has  been 
declared  due  and  payable,  all  arrears  of  in- 
terest upon  all  such  bonds,  with  interest  at 
the  rate  of  6  per  cent  per  annum  upon  all 
overdue  Installments  of  Interest,  shall  either 
be  imid  by  the  company  or  be  collected  out 
of  the  mortgaged  property,  before  any  sale 
of  the  mortgaged  premises  shall  have  been 
made,  then,  and  In  any  such  case,  the  hold- 
ers of  a  majority  In  amonnt  of  the  bonds 
hereby  secured  and  then  outstanding,  by 
written  notice  to  the  company  and  to  the 
trustee,  may  waive  such  default  and  its  con- 
sequences, but  no  such  waiver  shall  extend 
to  or  affect  any  subsequent  default,  or  im- 
pair any  right  consequent  therein." 

Plaintiff  further  alleges  "that  the  semian- 
nual Interest  on  the  bonds  held  by  the  EH 
Campo  LlRht,  Tee  &  Water  Company  and  the 
individual  defendants  became  due  and  pay- 


able on  the  1st  day  of  July,  1000,  and  the 
same  has  not  been  paid ;  that  the  said  de- 
fendants, as  plaintiff  is  toformed  and  be* 
Ileves,  and  tiierefore  alleges,  are  the  owners 
and  holdos  of  said  bonds,  and  (be  bonds  so 
held  by  them  are  only  bonds  Issued  and  out- 
standing; that  plaintiff  has  reason  to  believe, 
and  does  believe,  that  the  defendant  Went 
Texas  Bank  ft  Trust  Company,  the  tmstee 
named  in  said  deed  of  tnut,  will  at  the  ex- 
piration of  three  months  nfta  said  interest 
became  dne-that  Is;  at  or  after  flie  1st  day 
of  October,  1900— dedare  a  d^nlt  In  the 
payment  of  said  interest  and  deciare  tiw 
whole  of  said  bonds  due  and  payable  im- 
mediately, and  taitber  alleges  that  In  the 
event  the  trustee  should  not  so  dedare^  the 
defendant  Sfi  Campo  Light  Ice  ft  Water 
Company,  or  the  individual  defendants,  or 
all  of  them  together,  would  request  the  said 
tmstee  to  so  declare  the  default  and  the  en- 
tire principal  of  said  bonds  dne  and  payable, 
and  In  pursuance  thereof  the  said  tmstee 
act  to  the  great  and  Irr^raUe  inJniT  of 
this  plaintiff,  for  which  it  has  no  adequate 
remedy  at  law,  and  no  adequate  renoedy  ex* 
cept  the  restraining  order  of  this  conrt" 

The  petition  further  alleges  that  the  de- 
fendant light  company,  or  the  Indlvidnal 
stockholders,  are  the  owners  of  said  bonds, 
and  that  they  are  Indebted  to  the  plaintiff 
In  an  amount  far  In  excess  of  the  amount 
due  as  interest  for  the  reason  theretofore 
stated,  and  therefore  there  is  notiiinf  due 
the  defendants,  and  no  right  exists  to  de- 
clare ti'dtfault  for  nonpayment  of  interest 
and  that  neither  the  trustee  nor  any  of  the 
defendants  has  any  legal  right  to  declare  a 
default 

Prayer  that  plaintiff  have  Judgment  against 
each  of  the  defendants,  except  the  West  Tex- 
as Bank  ft  Tmst  Company,  for  the  sum  of 
$4,265.40,  with  le^l  Interest  and  costs  of  ac- 
tion, and  the  interest  dne  on  bonds  held 
the  defendante,  as  paid  out  of  said  judg- 
ment ;  also  for  Judgment  against  eadi  of  tiie 
said  defendants  except  the  West  Texas  Bank 
ft  Tmst  Company,  in  favor  of  plaintiff,  di- 
recting the  delivery  to  plaintiff  of  11%  per 
cent  of  the  $46,000  of  bonds,  or.  In  the  event 
they  have  sold  the  said  bonds,  so  that 
they  could  not  be  called  in  and  canceled, 
that  then  a  personal  Judgment  against  said 
cori>oration,  and  the  Individual  defendants, 
for  the  face  value  of  the  bonds. 

Plaintiff  further  prayed  for  a  temporary 
writ  of  Injunction,  restraining  the  Individual 
defendants  from  requesting  the  trustee,  the 
West  Tecas  Bank  ft  Trust  Company,  to  de- 
clare a  default  of  said  bonds  and  deed  of 
trust,  or  either  of  them  for  nonpayment  of 
interest  and  for  a  like  Injunction  newlnH 
the  West  Texas  Bank  ft  Tmst  Company  tma 
declaring  a  default  of  said  bonds  and  deed 
of  tmst  or  declaring  the  principal  of  said 
bonds  to  be  due  and  payable,  dther  at  the 
request  of  the  holder  of  said  bonds,  or  by 
Its  own  power,  under  the  terms  of  said  deed 
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of  trast  or  bonda,  daring  tbe  pendfflicy  of 
tbls  action,  and  Qiat  on  final  bearing  saU 
iDjunctton  be  perpetuated.  Upon  tbls  peti- 
tion tbe  district  Judge  in  diambers  Indorsed 
bis  flat  ordering  tbe  dark  of  tbat  ooort  to 
Issue- notice  to  all  tba  defendanta  to  be  and 
appear  b^ore  Urn  on  Monday,  Octobtf  18, 
1909,  at  11  o*doA  a.  UL,  to  show  cause  wby 
siicb  temporary  writ  of  Injunction  sbould 
not  be  issued,  as  prayed  for  In  said  petition. 
The  bearing  on  tbls  aK>]lcation  vas  poatptm- 
ed  by  agreement  of  counseL  In  tbls  ^r«e- 
ment  It  was  stipulated  that  tiie  "bearing  on 
the  restraining  order  bevetofore  Issued  here- 
in shall  be  continued  to  and  taken  up  on  the 
hearing  of  the  merits  of  tlie  case,  and  tbat 
Uie  said  order  as  now  eiSMng  shall  be  In 
■full  force  and  eECfect  until  snch  time  and  un- 
til tbe  future  order  of  tbls  court"  And  on 
the  7tb  day  of  December,  1909,  the  defend- 
ants El  C^jupo  Ught,  Ice  A  Water  Company 
and  the  IndlvldufU  sto&bolders  filed  a  Joint 
answer,  containing  a  special  exception  to  tbe 
Jurisdiction  of  tbe  court  orer  tbi^T  persona; 
also  containing  a  general  danurm  and  spe- 
cial exceptions  to  plalntlfTs  petition;  also 
a  goieral  denial,  and  specially  pleading  fiicta 
under  oath  tending  to  n^atlve  all  the  mate- 
rial allegations  of  eadb  paragraidi  of  plaln- 
tifTa  petition.  At  the  same  time  of  filing 
this  answer,  defendant  El  Campo  lAght,  Ice 
&  Water  Company  and  the  IndlTldual  de- 
fendants filed  separate  pleas  of  personal  priv- 
ilege. On  December  20,  1909,  the  case  came 
np  before  the  district  court  oi  Boar  county, 
and  that  court,  upon  hearing  tbe  exception 
and  pleas  to  tbe  Jurisdiction,  sustained  same, 
and  transferred  the  case  to  the  district  court 
of  Wharton  county. 

No  further  action  was  takoi  In  this  cause 
until  July  15,  1910,  when  the  Judge  of  tbe 
Twenty-Third  Jndldal  district,  in  chambers, 
at  Bay  City,  Tex.,  heard  tbe  motion  of  ap- 
pellants to  dismiss  the  plalntiflTs  petition,  and 
also  heard  said  petition  and  answer,  and  the 
affldarlts  in  support  thereof,  and  rendered 
judgment  overruling  said  motion,  and  also 
OTermllng  the  demurrer  and  exceptions  of 
defendants,  and  granting  said  application  for 
injunction.    The  defendants  haye  appealed. 

Counsel  for  appellee  contends  tliat  the  stip- 
ulation in  the  agreement'  for  postponement 
of  a  bearing  of  the  application  for  Injunction, 
abore  quoted,  operated  as  a  restraining  or- 
der, and  tbat  the  aubseqnrait  proceedings  aft- 
er the  venue  of  the  action  had  been  dianged 
to  Wbarton  connty  was  nothing  more  than 
a  motion  to  dissolve  such  Injunction,  from 
which  an  appeal  does  not  He.  The  only  or- 
der made  In  the  proceedings  by  the  district 
court  of  Bexar  connty  prior  to  the  order 
changing  the  venue  was  one  setting  a  date  for 
hearing  of  the  application  for  injunction. 
The  only  order  of  either  court  granting  an 
injunction  Is  tbe  one  appealed  from.  The 
answer  filed  by  appellants  In  the  district 
court  of  Wharton  connty  was  in  the  nature 
of  a  motion  to  "dismiss  the  petition  tor  in- 


junction applied  Cor  bereln  and  to  dlssoln 
the  tempraary  raatralnlng  orda>,  allied  In 
a  certain  agnemoit  to  have  beoi  heretctfore 
Issued  berelii."  Hie  language  In  wblcb  the 
agreement  was  couched  was  evidently  to- 
dueed  by  a  mistaken  belief  on  the  part  of  an 
tbe  parties  to  the  agreemoit  tbat  a  tempor- 
ary  reetrainlng  order  had  theretofore  been 
granted  by  tbe  dlatriet  ooort  of  Beaoir  coun- 
ty. Tbat  no  mdi  order  was  made  la  sbown 
1^  the  entire  record,  and  Uuit  the  parties 
did  not  Intend  that  the  agreement  Bbonld 
have  tbe  f6rce  and  effect  of  an  Injunction  is 
evidenced  1^^  tbe  action  of  tbe  district  judge 
In  granting  the  temporary  Injunction  appeal- 
ed ttom  without  In  any  way  referring  to  ttie 
supposed  former  order  or  to  the  agreement 
Itself.  To  this  w«  may  add  tbat  the  appel- 
lanta  In  tiie  proceedli^  in  the  court  below 
stated  in  their  awom  pleadings  that  no  audi 
order  had  theretofore  been  granted,  and  that 
the  language  of  the  agreonent  was  Che  re- 
sult of  inadvertence  or  mistake^  and  this  waa 
not  denied  by  appellee. 

Appfdlants'  first  asalgnmait  of  error  Is  as 
follows :  "The  court  erred  in  overruling  die 
general  demurrer  to  said  bill,  because  said 
bill  on  Ito  face  showed  no  proper  ground  for 
tbe  equitable  relief  prayed  for;  nor  did  It 
allege  any  facts  flbowlng  that  tbe  defendanto 
were  threatentliv  to,  or  about  to  commit,  the 
wrongs  complained  of  in  said  bill,  and  also 
fiilled  to  allege  any  facto  to  show  whereby  It 
would  sustain  Irreparable  Injury,  if  the  acta 
complained  of  were  done  by  defendants." 
Appellant  In  its  first  proposition  contends 
that,  when  a  bill  for  injunction  In  Its  entire- 
ty ftills  to  show  any  sufficient  ground  for 
the  Intorpoeltion  of  a  court  Of  equl^  In  the 
exercise  of  tbe  extraordinary  remedy  by  In- 
junction, it  should  be  dismissed.  We  concede 
the  accuracy  of  tbe  principle  stated,  but  can- 
not agree  tbat  the  bill  of  appellee  was  not 
sufficient  as  against  a  general  demurrer.  The 
allegations  of  the  bill,  which,  as  against  tbe 
demurrer,  must  be  taken  aa  tme,  are  to  the 
effect  that,  while  the  appellee  owes  tbe  ap- 
pellant the  amount  of  Interest  accrued  on  tbe 
bonds,  tbe  appellant  owed  the  appellee  a  sum 
for  repairs,  etc.,  of  tbe  machinery  sold,  which 
was  more  than  enfflclent  to  offset  the  interest, 
and  that,  therefore,  nothing  was  dne  to  the 
appellee,  but  notwithstanding  whldi  appel- 
lee had  reason  to  believe,  and  did  believe 
and  charged,  that  appellant  would,  by  reason 
of  the  nonpayment  by  appellee  of  the  inter- 
est as  such,  declare  all  the  bonds  given  for 
the  payment  of  the  plant  matured,  and  cause 
the  trustee  to  foreclose  by  sale  of  the  plant. 

The  second  asslgnmrait  complains  of  the 
refusal  of  the  court  to  sustain  appellant's 
fifth  special  exception  to  tbe  petition,  where- 
in It  Is  urged  tbat  the  petition  is  Insufficient 
in  law  to  show  any  ground  for  equitable  re- 
lief by  Injunction,  because  It  appears  there- 
from tbat  tbe  Individual  stockholders  of  the 
defendant  company  made  and  delivered  to 
plaintiff  their  bond  la  the  sum  of  $0,000, 
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whereby  tbey  gaannteed  plaintiff  that  the 
defendant  company  would  put  said  proper- 
ty and  machinery  In  good  condition  and  work- 
ing order  as  soon  as  practicable,  and  that. 
If  plaintiff  bad  suetalned  loss  and  damage 
by  reason  of  any  portion  of  said  machinery 
falling  to  operate,  plaintiff  ,  has  an  adequate 
legal  remedy  on  the  bond.  It  is  true  that, 
after  appellee  had  caused  the  machinery  to 
be  put  in  repair  and  good  working  order.  It 
could  have  looked  to  the  bondsmen  for  reim- 
bnraement.  But  we  do  not  know  of  any 
principle  of  law  that  would  require  the  ap- 
pellee to  look  to  the  bondsmen  alone,  and. 
because  of  their  undertaking,  relieve  appel- 
lant of  liability  upon  Its  promise  to  make 
audi  repairs.  The  appellant  was  primarily 
rraponslhle  to  appellee  for  the  cost  of  re- 
pairs, and  when  it  failed  to  ke^  its  agree- 
ment in  that  regard,  and  wheax  in  conse- 
quence the  r^alrs  were  made  by  appdlee, 
the  appellant  became  responsible  and  liable 
to  pay  to  aiqpellee  the  reasonable  cost  of 
the  same,  and,  if  at  that  time  ap[>ellee  was 
due  and  owing  appellant  Interest  npcm  the 
bonds  in  a  less  sum  than  the  latter  was  ow- 
ing the  former  for  rerpairs,  we  see  no  rea- 
son why  the  lesser  amonnt  should  not  have 
been  ofltoet  by  the  larger  and  payment  made 
in  that  way.  At  least  we  see  no  reason  why 
a  refusal  to  pay  the  interest  on  the  bonds  at 
a  time  when  the  amount  of  the  same  was 
IMS  than  the  sum  allied  by  appellee  to  be 
due  It  for  repairs,  and  which  was  urged  in 
the  bill  as  an  offlwt,  should  be  sntA  a  breach 
of  the  obligation  of  the  truat  deed  and  bonds 
to  pay  the  interest  semiannually  as  would 
Justly  the  trustee  to  ^dnre  the  bonds, 
which  by  their  terms  did  not  mature  for 
20  years  from  their  date,  to  be  due  and  pay- 
able Immediately.  The  injury  which  tLpgti- 
lee  was  seeking  tqr  the  injunction  to  arold 
was  the  declaring  that  the  principal  of  the 
20-year  bonds  should  be  due  at  once^  and 
this  it  could  not  hftve  prevented  U,  In  fact, 
as  contended  1^  appellant,  recoune  could  be 
had  only  vpon  the  brad  given  l>y  appellee 
to  guarantee  the  cost  of  repairs.  An  action 
upon  the  bond  might  be  an  adequate  remedy 
for  the  collection  of  the  coat  of  repairs,  but 
not  adequate  to  prevent  a  dedaratlon  of  the 
maturity  of  the  JM^year  bonds  priding  an 
action  upon  the  bond.  As  said  In  Sumner  v^ 
Crawford,  91  Tex.  132^  41  S.  TT.  905:  "In 
courts  administering  both  law  and  equity, 
like  ours,  the  rules  denying  injunction  when 
there  is  a  remedy  at  law  should  not  be  ap- 
plied as  rigidly  as  at  common  law,  where  the 
Issuance  of  the  writ  in  equity  was,  to  a  cer- 
tein  extent,  an  invasion  of  the  Jurisdiction 
of  another  tribunaL  If,  as  here,  the  appe- 
lant shows  a  dear  right  to  be  left  in  the 
undisturbed  poBsesslon  of  certain  property 
and  that  such  right  Is  about  to  be  Invaded 
without  semblance  of  right  by  another,  such 
an  Invasion,  on  principle,  should  be  prevent- 
ed In  ite  incipiency  by  injunction,  instead  of 
allowii^  the  Injury  to  be  inflicted,  and  then 


leaving  the  party  to  his  I^aUy  adequate 
but  In  (act  very  generally  Inadequate,  remedy 
for  an  action  for  damages." 

From  the  pleadings  we  deduce  the  follow- 
ing :  Bonds  In  the  sum  of  $46,000,  dated  De- 
cember 10,  1008,  bearing  Interest  at  the  rate 
of  6  per  cent  per  annum  from  date,  payable 
semiannually,  and  secured  by  a  mortgage 
upon  the  property  and  franchise  of  the  Water 
&  Light  Company  of  El  Oampo  are  owned 
by  the  appellant  With  the  exception  of  $001^ 
the  interest  has  not  tteoi  paid.  The  interest 
accrued  and  that  whldi  will  acorne  up  to 
January  1,  1811,  deducting  the  payment  of 
the  amount  above  steted,  will  amount  to  f4^- 
020.  The  Items  claimed  by  appellee  In  oftoet 
to  this  sum.  including  the  cost  of  r^alrs^ 
eta,  and  the  further  item  of  $2,000  damages* 
and  the  value  of  the'  gas  producer  and  gas 
producer  engine  "with  the  cost  of  Installa- 
tion, freight  and  motor  atteched"  amount  to 
$8,185.66.  If  aU  the  Items  steted  oonld  be 
allowed,  we  see  no  good  reason  why  the  ap* 
pellant  should  not  be  oijolned  from  pKoceed- 
Ing  to  have  the  Ixmds  declared  dne  and  the 
mortgage  securing  the  same  foreclosed  on  til 
Budi  time  as  the  interest  to  accrue  upon  the 
bonds  would  equal  the  amount  of  apptilee's 
claim,  when  by  i»oceB8  ot  cancellation  Uie 
claims  of  eadi  against  the  other  woold  be 
dischai^Ced.  But  we  do  not  think  the  petl* 
tl<m  sufficiently  shows  that  appellee  Is  enti- 
tled to  diarge  the  value  of  the  gas  inrodncer 
and  gas  producer  engine  to  appellant,  fbr  it 
is  clearly  alleged  that  aro^lee  purchased  the 
same  with  the  plant  fomi  appellant,  and  that 
the  title  thereto  passed  by  the  sale.  Nor  is 
It  shown  that  appellee  did  not  rec^ve  the 
gas  producer  and  engine  with  the  other  prop- 
erty purchased,  nor  are  any  facte  stated  to 
show  liability  of  appdlant  toe  their  valoa 
The  cost  of  installation  was  to  be  borne  by 
appelant,  but  this  cost  is  not  stated  In  the 
petition  separately  from  the  value  of  the  pro- 
ducer and  engine,  and  we  are  without  means 
to  tell  what  amount  this  was.  For  aught 
that  appears  In  the  petition,  ^q>dlee  now 
has  the  producer  and  engine  In  ite  posseaslni, 
claiming  and  owning  the  title  Iv  Tlrtne  of 
Ite  purcdiase.  Clearly  th»  the  nine  of  the 
producer  and  engine  should  not  In  view  of 
this  state  of  the  pleadings  be  allowed  in  off- 
set to  interest  accrued  and  to  accrue;  nor 
do  the  facte  stated  show  appellee  to  be  o- 
tttled  to  a  canceUatlML  of  bonds  In  the  im>- 
portl(m  that  the  gas  producer  and  onglne 
bears  to  the  entire  property  for  whldi  the 
bonds  were  given  in  payment;  and,  Inasanidi 
as  there  is  no  allegatliu  of  Oie  cost  of  Instal- 
lation separately  from  the  value  of  the  pro* 
ducer  and  engine,  no  basis  is  stated  for  an  t^- 
set  of  Bodi  cost  as  against  the  iiderest.  The 
elimination  of  tbese  items  leaves  the  several 
items  above  stated,  wbldi  amount  to  94,26Sl- 
40.  As  b^ore  shown,  the  interest  that  win 
have  accrued  upon  the  bcmds  by  January  1, 
1911,  will  amount  to  more  than  the  sum  that 
can  be  allowed  under  the  r^***'""gt  la  off* 
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set,  and  we  think  tbat  the  enda  of  Jtutlce 
will  be  ttUy  met  by  preventing  a  declaia- 
tlon  of  default  of  the  bonds  for  an^  InteiMt 
that  may  accrne  prior  to  that  time. 

Appellee  did  not  eucate  and  file  with  the 
clerk  of  the  coart  below  a  UmA.  for  Injnnc- 
tlon,  nor  did  the  district  judge  who  grant- 
ed the  writ  fix  the  amount  of  the  bond  to 
be  executed  as  a  condition  precedent  to  the 
iasnance  of  the  writ  This  was  error,  and 
appellants'  assignment  raising  the  point  must 
be  sustatned.  Ber.  St  188S.  art  2997.  Bat 
in  the  view  we  take,  this  error,  !n  our  opln- 
km,  does  not  necessitate  .the  reversal  of  the 
jadgmut  and  remanding  the  case  for  a  new 
trial,  but  that  this  court,  having  the  case  be- 
fore it,  can,  when  the  petition  states  grounds 
for  relief  injunction,  make  and  enter  such 
fndwB  and  Judgment  as  should  have  been 
rendered  the  court  below.  It  is  therefore 
the  Judgment  of  this  court  that  upon  the 
appellee  executing  a  bond  in  the  sum  of  |10;- 
000  within  16  days  from  the  10th  day  of 
November,  1910^  payable  and  condltlmied  as 
reaulred  by  law,  to  be  approved  by  the  clerk 
of  tilie  district  cenrt  of  Wharton  county,  the 
Injnnctiwi  heretofore  ^nted  by  the  district 
Judge  in  chambers  be  continued  In  force  in 
80  far  as  it  restrains  the  appellants  from  re- 
Questliv  ttie  trustee,  the  West  Texas  Bank 
&  Timt  Oompany,  from  dedaring  a  d^ault 
of  said  bonda  and  deed  of  trust  for  nonpay- 
ment of  interest  accrued  and  to  aocme  on 
said  bonds  on  or  before  the.lat  day  of  Jan- 
uary, A.  D.  1011,  untsM  the  suit  now  pend- 
ing In  the  court  below  shall  be  soonra-  finally 
determined  and  in  so  fkr  as  It  restrains  the 
said  trustee,  its  officers,  and  agents  from 
declaring  a  defoult  because  of  the  noiqtay- 
ment  of  such  Interest  accrued  and  to  accrue 
on  or  before  sfild  date  unless  said  suit  shall 
be  finally  determined  before  then.  The  Judg- 
ment appealed  from  as  reformed  is  affirmed. 

Reformed  and  affirmed. 

On  Appellants'  HotUm  for  Rehearing. 

Appellant  In  its  motion  for  a  rdiearlng  in- 
rists  that  we  pass  upon  certain  asdgnmoitB 
of  error  presented  In  its  brief  based  upon  the 
refusal  of  the  district  Judge  to  sustain  cer- 
tain special  exceptions  ui^ed  1^  it  to  plaln- 
tilTs  petition,  and  especially  the  ninth  asslgn- 
moit,  which  complains  of  the  action  of  the 
lower  court  in  overruling  appellant's  special 
exception  to  the  paragraph  of  the  petition 
wherein  iriaintUf  claims  damages  in  the 
sum  of  $2,000,  which  it  claimed  it  lost  be- 
cause of  its  inability  to  do  the  volume  of 
business  it  would  have  done  had  amieUant 
made  the  repairs  of  machinery  it  agreed  to 
make.  All  these  exceptions  were  urged  be- 
fore  the  Judge  In  diambers,  and  at  a  time 
when  the  only  question  pn^rly  before  him 
was  whether  he  should  grant  an  injunction 
upon  the  verified  pleadings  of  plaintiff  and 
the  answer  and  controverting  affidavits  pre- 
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sented  by  defendant  Uanifestly  the  medal 
exceptions  could  not  have  been  acted  upon 
except  by  the  court,  and  could  not  with  pro- 
priety have  been  passed  upon  hy  the  Judge 
In  chambws..  The  time  for  such  action  was 
not  then  presoit  It  was  upon  these  consid- 
erations that  this  court  did  not  pass  upon 
said  asslgnmenta. 

Nothing  in  our  <q>inion  should  be  taken  aa 
.  indicating  any  conclusion  of  this  court  upon 
the  nmitB  of  said  special  reception. 
The  motkm  for  a  rehearing  Is  refused. 


BENOB  v.  SLBDOB  et  sL 
(Court  of  Civil  Appeals  of  Texas.  Oct 

1.  ApPEAI.  AHD  ElRBOB  d  79*)— DECISIONS  Bl- 

viEWABU:— Finality  or  Detebminatioh. 
To  be  final  and  appealable  a  judgment 
mnat  dispose  of  all  the  issues  as  to  all  the  par^ 
tiea,  and  a  jadement  entered  in  favor  of  tbcea 
of  foar  olaintiffs,  but  in  no  wise  disposing  of 
the  fourth  plaintiff,  is  not  final. 

TEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Diff.  H  484-49S ;  Dec  Dig.  f  79.*] 

2.  Appeal  Aitn  Bbbob  (|  79*)— DEOisiOffS  Bi- 

VIEWABLE— FlNALITT  OF  DXTBBHINATIOR. 

A  partneraMp  not  being  a  legal  entity  and 
being  empowered  to  sue  and  be  sued  only  in 
the  names  of  its  individual  members,  a  judg- 
ment in  a  suit  In  which  a  partnership  la  a 
party  to  be  final  must  either  expressly,  or  by 
fair  implication,  dispose  of  all  the  members  of 
the  plaintiff  or  defendant  firm. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  484.-498  f  Dec.  Dig.  |  70.*3 

Appeal  from  Collingsworth  County  Court; 
J.  K.  Duke,  Judge. 

Action  by  T.  B.  Sledge  and  others  against 
T.  E.  Benge.  Judgment  for  plaintiffs,  and 
defendant  appeal^.  Dismissed. 

Lacki^  &  Codce  and  Theodore  Ua<^  tax 
appelant  B.  H.  Templeton  and  Stovall 
Johnson,  for  appellees. 

SPEEB,  J.  Appellant  has  suggested  that 
there  is  no  final  judgment  of  the  county  court 
of  Collingsworth  county  in  this  cans^  and 
prays  that  the  ai^wal  therefore  be  dlamlssefl. 

Tb»  suit  appears  to  be  one  Instituted  by 
T.  B.  Sledge,  Frank  61st  W.  A.  Walker,  and 
W.  A.  Lawrence  against  T,  B.  Bmtge  to  re- 
cover a  sum  of  money  within  the  jurisdiction 
of  the  county  court  The  verdict  of  the  jury 
before  whom  the  case  was  tried  was  in 
plaintiffs'  favor  for  the  sum  of  9355.  Upcm 
this  verdict  the  court  entered  Judgment  In 
favor  of  the  plaintiffs  W.  A.  Walker,  T.  B. 
Sledge,  and  W.  A.  Lawrence,  but  the  Judg- 
meat  in  no  manner  disposes  of  the  plaintiff 
Qtot  This  Is  not  a  final  Judgment  since, 
to  be  final,  the  judgment  should  dispose  of 
all  the  inoes  as  to  all  the  parties.  WIN 
Hams  T.  Bell,  on  rehearing,  116  S.  W.  837. 

The  Judgment  declares  that  the  three  plain- 
tiffs mentioned  constitute  the  Panhandle 
Land  Company.    The  petition  upon  which 
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the  recoreiy  was  bad  allied  tbat  T.  B. 
Sledge,  Frank  Gist,  W.  A.  Walker,  and  J. 
W.  vniklns,  doing  bnalneas  under  tbe  firm 
name  and  style  of  tbe  Panhandle  Land  Com- 
pany, In  ^oee  favor  the  canse  of  action 
orl^naUy  had  accrued,  had  tHtnsCerred  the 
canae  of  action  to  the  plalntUb;  bnt  It 
contains  no  allegation  that  the  idalntlffa  are 
doing  bUBlnees  under  tiie  style  of  the  old 
firm.  But  grant  tbat  It  did,  it  does  not  fed- 
low  that  the  Judgment  diaporing  of  the  Fan- 
handle  Land  Company  disposes  of  the  In- 
dlTldaal  plalntUh.  It  Is  well  settled  In  this 
state  that  a  copartnership  is  not  a  le^ 
entity  and  can  sne  and  be  sued  only  In  the 
names  of  Its  Indlvldoal  members,  so  that  at 
last  the  Judgment  In  order  to  he  final  must 
either  eqnvssly,  or  by  fair  impllcatlfm,  dis- 
pose of  all  the  members  of  the  plaintiff  or 
defendant  firm,  rrank  r,  Tatum,  8T  Tex. 
S04,  25  S.  W.  409:  Glasscock  t.  Price.  S8 
Tel.  271,  47  S.  W.  965;  Orlffln  r.  Teny, 
124  8.  W.  115;  WllUams  Land  Cknnpany  >. 
Gmll,  125  8.  W.  839. 

This  BMteal  Is  therefore  dismissed,  and 
the  oosti  taxed  against  the  appellant 


DATIB  OBBBN. 
(Court  of  GItU  Ai^^b^  of  Texas.    Dee.  8, 

1.  JtTDGMEirr  (J  S26*)— GonsTstTonoir. 

A  judgment,  when  amblgnons  as  to  the 
party  agaioft  whom  It  1*  randered,  or  as  M  his 
particalar  capadqr,  must  be  constmed  In  the 
light  of  the  entire  reooid  of  the  ease. 

[EU.  Note.— For  other  caaefl.  see  Judgment, 
Cent  Dig.  S  969;  Dec.  Dig.  i  626.*] 

2.  Homestead  (S{  141,  153*)— InsoLTBirr  Es- 
tate—Rights or  SusTiviiro  Wnv. 

A  homestead,  conatitutiDg  commonity  prop- 
.erty,  passes  to  the  wife  abaolutely  on  the  death 
of  the  husband,  thout^h  his  estate  Is  insolTent; 
and  the  homestead  is  not  aabject  to  the  hns- 
band's  debts  not  asaumed  b^  the  wife  after  fals 
death,  and  did  not  become  subject  to  the  has- 
band's  debtq  on  tiie  subaequent  death  of  the 
wife. 

[Ed.  Note.— For  other  cases,  sea  Homestead, 
Cent  Dig.  H  261-270,  SOeTbec.  Dig.  H  141, 
153.*] 

Appeal  from  Franklin  County  Oourt;  G- 
E.  Cowan,  Judge. 

Action  by  J.  B.  Green  agalnat  A.  S.  Darle. 
executor  of  Emily  Blgelow,  deceased.  From 
a  Judgment  for  plaintiff,  d^dndant  appeals. 
Reversed  and  rendered. 

R.  T.  WOkinsm,  for  appelant  8.  IC 
Long,  for  app^ee. 

LEVT,  J.  Monroe  Blgtiow  and  his  wife. 
E^ily,  owned  and  occupied  a  small  tract  of 
laiid  as  tb^r  home.  It  was  community  prop- 
erty. They  had  no  children.  Monroe  Blge- 
low died  Intesti^te,  and  his  wife  continued  to 
reside  on  the  premises  as  her  home  to  her 
death,  which  occurred  some  time  afterwards. 
There  was  no  other  property  at  the  death 


of  Monroe  Big^ow.  except  a  feir  exempt 
arttdeo.  Before  his  death  Blgelow  was  In- 
doited  to  i^p^e^  and  enecnted  to  him  a 
note,  which  was  unpaid  at  the  time  of  bis 
death.  The  wife  nerer  assumed  to  pay  this 
note  after  the  death  <a  her  hosband.  Jnst 
before  her  death  the  wife  executed  a  will 
devising  the  land  to  ^ipellant  and  omstttnt- 
lug  him  an  Independoit  execotor.  Tbe  will 
was  probated.  This  suit  was  brought  against 
appellant  as  wcntor  ct  tha  estate  of  EknUy 
Blgelow.  deceased. 

Every  Judgment,  when  ambtgDous  as  to 
the  party  or  his  particular  capacity  against 
whom  it  Is  rendered,  must  be  read  and  con- 
strued in  tSie  light  of  the  entire  reoord  In 
the  caB&  Dnnlap  v.  Sontherlin,  63  Tex.  88; 
Sass  T.  Blrscfafeld,  28  Tex.  CIt.  Appi  886, 
56  8.  W.  941;  28  Gyc.  U0&  There  are  re- 
citals in  the  Judgment,  we  tlilnk.  tbat  make 
it  ambiguous.  Looking  to  tbe  pleading  and 
erldence.  It  amwars  tbat  a  Judgment  was 
only  Boni^t  against  aiveUant  si  execntiv. 
and  not  indlTldnally.  What  oonstroed  and 
interpreted  in  the  light  of  tbe  fdeadlngSk  flie 
Judgment,  It  must  be  said,  in  legal  effect,  Is 
one  againrt  tbe  amwllant  aa  execator  aC  Ibe 
estate;  tberefore  the  motioo  to  dlsmlsB  is 
overruled. 

Tbe  court  wred  In  not  giving  a  poemptory 
Instruction  to  tbe  Jury  to  retnm  a  TOdict 
for  appelant,  and  tbe  assfgnmoit  in  tbls  re- 
spect Is  sustained.  Monroe  BIgdowM  estate 
was  insolTcnt  at  Us  death,  and  bis  wtfe  was 
not  pecsonaUy  UaMe  fi»  bis  ddit  It  does 
not  appear  tbat  ahe  erar  assumed  to  pay  it 
after  his  death.  Tbe  bomestesd  psased  ab- 
solutely to  her,  and  It  was  not  UaUe  for  flie 
husband's  debt  After  EknUy  Blgdow^ 
deatb.  it  ffld  not  teomne  siAJect  to  fh%  dAts 
of  the  deceased  buAiand.  fRie  v^aetsia  is 
fully  discussed  tn  Dorman  t.  Graces  122  8. 
W.  401. 

The  Judgment  Is  rerwsed  and  bere  raidef^ 
ed  for  app^lsn^  with  all  costa. 


SMALL  et  aL  T.  BnSH,t 
(Court  of  Civil  Appeals  of  Taxss.    Nor.  26, 
19ia   Rehearing  Denied  Dec.  17,  19ia) 

1.  Laudlobo  and  Tenaht  (|  S81*>~PnTnoit 
— Inou  OP  Account. 

The  petition  all^iog  that  plaintiff  leased 
a  farm  to  defeudant  SI,  to  be  cnmnted  bf  him 
during  a  certain  year,  he  to  pay  as  natal  a 
tiitrd  of  the  crop;  that  on  (he  dates  MOiawiag 
he  famished  8.  the  following  provlaloiis.  ani- 
mals, tools,  and  money,  which  were  neeeasair 
to  enable  him  to  make  a  crop  on  said  farm 
during  said  year,  following  whteh  an  the  dates 
and  amounts  of  advanconenta  of  eadi,  the  dates 
and  valou  of  advancements  of  seed,  hMS,  and 
mules,  and  the  amounts  paid  out  Iv^untUf 
during  the  season  for  provisions  and  saivlin 
for  S.,  a  certain  amouut  et  one  store,  and  a 
certain  amount  at  another,  followed  by  an  aJle- 

Stion  tbat  plaintiff  bad  a  landlord's  lien  on 
i  crops  to  secure  him  In  the  payaoit  for  the 
rents  and  supplies,  and  that  8.  had  sold  omaia 
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of  the  crop  to  defeodant  J.,  wltbout  plaintiff** 
knowledge  and  consent,  ii  not  open  to  the  ez- 
ceptkui  of  not  itemWiw  the  acoonnti  nied  ob 
and  not  alTing  the  different  Itnui  and  tbIoa 
thereof:  the  snit  not  being  strictly  on  an  nc- 
ooant,  bat  belu  for  money  and  property  ad- 
vanced  and  paid  oat  by  the  landlord  to  enable 
the  tenant  to  make  a  crop  on  the  leased  piem- 
iaes. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  De&  Dir.  1  331.*] 
2.  Appkai.  and  Essob  S  lORl*)— Habiilm 

BRBOB— BVXDKNCB. 

Any  error  in  admitting  eridence  of  a  mat^ 
ter  admitted  or  shown  by  other  evidence  Is 
barmlesfl. 

[Bd.  Note.— For  other  Appeal  and 

Brror,  Cent  I>ig.  I  4161;  Dec.  Dig.  f  1051.*] 

8.  Fathbnt  (I  IT*)— Grmco  or  Notb. 

EMdence,  in  a  suit  tn  recover  for  piupM'ly 
and  money  advanced,  of  the  valne  of  one  of 
the  items,  U  not  Inadmissible  becanse,  some 
time  after  it  was  famished,  saeh  item  was 
closed  by  defendant's  note;  the  note  not  being 
shown  to  have  been  negotiable  or  to  have  been 
paid. 

[Ed.  Note.— For  oflier  cases,  see  Payment, 
Cent.  Dig.  |  70;  Dec.  Dig.  |  l7.*] 

4.  CouBTS  (S  121*)— Amount  in  Contboveb- 

BT— JUBISDICnON. 

The  amount  involved,  as  against  the  ten- 
ant, in  a  salt  a«&inBt  a  twant  to  enforce  a 
landlord's  lien  for  roit  and  saimlles,  as  given 
and  preserved  by  Rev.  St  1866.  arts.  SfflS- 
3237,  being  enoarii  to  give  the  coart  JnrlBdio- 
tion,  it  has  jurisdiction  as  against  one  to  whom 
the  tenant  bad  sold  part  of  the,  crop,  on  which 
a  distress  warrant  was  levied,  though  the  value 
of  snch  part  was  inmffident  to  give  tbo  oonrt 
iarisdictlon. 

[Ed.  Note.— For  otber  caaei,  ms  Oonrti,  De& 
Dig.  i  121.*] 

6.  liAWDLOBD  AKD  TbNAKT  ft  828*)— LlBK  108 

Ttxm  AND  Ajotanobb— Saue  and  Bbuovai. 
OB  Gbop. 

The  landlord  who  leases  land  to  be  cold- 
vated,  the  tenant  agreeing  to  pay  a  third  of  the 
crop  as  rent,  has  a  lien  for  rent  and  advances 
on  any  part  of  the  crop  sold  and  removed  by 
the  tenant  wltiiont  the  Undlozd's  ouuMOt 

[Ed.  Note.— For  other  eases,  lea  Landlozd 
and  Tenant  Cent  Dig.  |  13M;  Dee.  Dig.  | 

6.  TbIAI,  189*)— iNflTBtTCTINO  YBBDIOT. 

Instracting  a  verdict  Is  not  error,  where 
the  evidence  b  snch  that  reasonable  minds 
could  not  differ  as  to  the  amount  of  liability. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Mg.  {  139.*] 

Appeal  from  Dlatrict  Court,  Delta  Coun- 
ty: T.  D.  Montrose,  Judge. 

Suit  by  A.  J.  Kush  agaisBt  W.  B.  Small 
and  another.  Judgment  for  plaintiff.  De- 
fendants appeal.  Affirmed. 

B.  P.  Scott  and  J.  L.  Young,  for  appellantB. 
Kewman  PbilUps,  for  appellee. 

BOOB:BOnT,  J.  This  suit  waa  Institntea 
by  A.  J.  Boflh  as  plaintiff  against  W.  B. 
Small  and  T.  A.  Johnson,  defendants,  in 
the  district  court  of  Delta  county,  alleging 
In  snbstance,  that  pbiintlfl  had  leased  a  cer- 
tain farm  located  In  Delta  cotmty,  Tex.,  to 
the  said  W.  B.  Small  to  be  by  him  cnlttvated 
In  com  and  cotton  dnrtng  the  year  1006. 


The  further  allegations  were  made:  That  said 
Small  was  to  par  as  rental  for  said  land  (me- 
thlid  of  the  com  and  <n»f onrOk  of  the  cot*, 
ton  grown  tliereon.  That  on  the  following 
days  and  dates  be  fnraidied  said  tenant 
Small  the  followlDg  provistons,  animals, 
tools,  and  mon^,  whldi  were  necMsary  to 
enaMe  him  to  make  a  crop  on  said  farm 
during  the  year  1008: 

Febmary  18,  190S.  cash  $15  00 

May  18,  190^  cash   S  00 

June  10,  lOOS;  cash   2  00 

July  25,  1908,  com   38  33 

July  10,  1906,  cash   25  00 

Oau  for  seed   6  60 

July      1906,  60  bales  of  hay   15  00 

'  That  during  the  spring  and  summer  of 
1906  provisions  and  supplies  <the  exact  dates 
and  the  dlffamt  amoimts  lAalntltt  cannot 
give)  furnished  at  the  store  of  Oscar  Ander- 
son In  Delta  connty,  928T;  provlaions  and 
sumjlles  fomisbed  at  the  store  of  C  K.  An- 
derson of  Delta  eoonty,  f21.80;  and,  in  like 
manner,  from  the  store  of  Burton-Peel  in 
Paris,  Tex;,  |ie2JK);  Novembw  28^  1907. 
two  moles,  $810. 

It  was  alleged  that  A.  J.  Bnidi,  plaintiff, 
had  a  landlmd's  lien  <m  an  the  crops  to 
secure  him  In  the  payment  for  the  rents 
and  suMtlies.  and  that  said  W.  B.  Small  bad 
sold  five  bales  of  oottcoi  grown  npon  plain- 
tiff's form  to  T.  A.  Johnson,  without  the 
knowledge  and  consent  <tf  A.  J.  Rush.  A 
distress  warrant  was  Issued  and  levied  upon 
five  bales  <tf  cotton  in  the  poabesslon  of  T. 
A.  Johnson.  Johnsim  replevied  the  cotton. 
Johnson  answered,  denying  that  he  had  pnr- 
diased  any  cotton  from  W.  B.  Small  upon 
wfaldi  A.  J.  Bush  bad  a  lien,  and,  farthw, 
that  If  said  Rush  bad  erer  had  a  lien  on 
said  cotton  he^  Rush,  had  gfren  his  permls* 
sion  for  the  sale  thereof.  Thm  was  a 
trial,  and  tbe  jury  nnder  a  peremptmr  in- 
struction by  the  court  found  in  favor  of 
plaintiff  agaiiMt  the  defendant  Small,  in- 
dividually, for  p^W),  and  in  fovor  of  plain- 
tiff against  Small  foe  with  a  fore- 
closore  of  his  landlord's  Uai  as  prayed  for. 
Tbe  Jury  further  found  in  favor  of  i^lntlff 
for  the  five  bales  of  cotton  In  the  possession 
of  Johnson  in  the  sun  of  $200.96,  with  a 
foredosnre  of  the  lien  tlMceon  against  said 
Johnson  and  the  snretles  on  his  bond.  Judg- 
ment, followed  on  the  verdict,  and  defend- 
ants appealed. 

The  britf  of  appellant  Small  presents  three 
contentions,  which  we  feel  called  npon  to 
consider. 

1.  niat  the  court  erred  In  overruling  his 
exertions  to  plaintiff's  petition,  which  are 
to  the  effect  that  the  petition  did  not  itemize 
the  accounts  sued  on,  and  did  not  give  the 
different  Items  and  the  value  thereof.  There 
was  no  error  in  this  ruling.  This  Is  not  a 
suit,  strictly  speaking,  on  an  account,  but 
a  suit  for  money  and  property  advanced  and 
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paid  out  by  tbe  landlord  to  enable  the  tenant 
to  make  a  crop  on  the  leased  pr^nlses.  Hie 
petition  allured  tbe  amount  of  cash  advanced 
and  the  time  It  was  advanced.  It  alleged 
the  amounts  paid  out  by  the  landlord  to 
different  stores  for  provisions  and  supplies 
for  the  tenant  to  enable  him  to  make  a 
crop.  It  further  alleged  tbe  value  of  the 
mules  furnished  by  the  landlord  to  the  ten- 
ant with  which  to  make  tbe  crop. 

2.  There  was  no  error  in  admitting  the 
testimony  of  John  Reed  as  to  the  account 
of  the  Burton-Peel  Dry  Goods  Company. 
The  testimony  was  admissible,  but  if  It  had 
not  been,  Small,  In  his  deposition,  admitted 
having  purchased  worth  of  goods; 

the  amount  claimed  In  the  petition,  from 
said  company,  but  he  says  his  recollection 
is  it  was  in  1907,  instead  of  1908.  The 
other  evidence  shows  beyond  question  It 
was  in  1906. 

&  Nor  was  there  error'  In  admitting  evl- 
d^ce  of  the  value  of  the  mules  furnished 
b7  Rush  to  his  tenant  SmaU.  This  testi- 
mony was  not  rendered  Inadmissible  by 
reason  of  the  ftict  that  some  time  after  the 
mules  were  so  furnished  this  Item  was  closed 
by  the  note  of  Small.  The  evidaice  did  not 
show  that  tbe  note  was  nesotiable  or  tbat 
it  had  been  paid. 

The  appellant  Johnson  complains  that  the 
court  erred  in  the  overruling  of  his  plea  to 
the  jurisdiction  of  the  court  His  plea  al- 
leged that  the  action  as  to  him  was  separate 
and  distinct  from  the  action  against  Small, 
and  the  petition  seeks  to  recover  from  him 
a  sum  less  than  $500,  and  the  court  was 
without  Jurisdiction  as  to  him.  This  con- 
tention Is  not  sustained.  Hie  suit  was  in- 
stituted by  the  landlord  against  bis  tenant 
to  renovw  his  rents  and  advances  made  to 
the  tenant  to  enable  him  to  make  a  crop  on 
the  rented  premises.  A  distress  warrant  was 
sued  out  end  levied  upon  five  bales  of  cot- 
ton In  tbe  possession  of  appellant  Johnson, 
which  five  bales  were  raised  on  the  rented 
premises.  The  court  had  jurisdiction  to 
determine  whether  the  cotton  in  tbe  posses- 
slMi  ot  aM>ellant  was  subject  to  a  foreclo- 
sure, as  sought  by  the  appellee,  and  to  fore- 
close the  lien  against  It,  even  though  the 
valne  of  the  cotton  was  under  $000.  Rev. 
St  1896,  arts.  S23S,  8286,  end  S237.  Temple- 
man  T.  Oresham,  61  Tex.  SO. 

Again,  it  Is  contended  by  appellant  John- 
son that  the  court  erred  in  peremptorily  In- 
structing the  Jury  to  find  in  favor  of  the 
plaintiff  and  against  him  and  the  sureties 
on  his  T^levy  bond  for  the  five  bales  of  cot- 
ton, and  for  the  foreclosure  of  the  land- 
lord's lien  In  favor  of  plaintiff  and  against 
the  said  five  bales  of  cotton,  for  tbe  reason 
that  the  evidence  showed  that  plaintiff  bad 
contracted  with  defendant  Small  to  divide 
the  proceeds  of  the  cotton  raised  by  Small, 
and  had  Instructed  Small  to  sell  the  cotton. 


This  contention  is  not  sustained.  The  evi- 
dence did  not  show  that  Small,  the  tmant* 
was  authorized  or  had  been  Instructed  to 
sell  the  cotton.  The  cotton  having  been  rais- 
ed by  the  tenant  on  the  rented  premises 
and  removed  by  the  tenant  without  the  con- 
sent of  the  landlord  and  conveyed  to  John- 
son, it  was  liable  for  the  landlord's  Uea 
thereon.  Zapp  v.  Johnson,  ST  Tex.  641,  30 
S.  W.  861;  York  v.  Carlisle,  19  Tex.  dv. 
App.  260,  46  S.  W.  257;  Sanger  v.  If^ee, 
20  Tex.  dv.  App.  S97,  69  S.  W.  234. 

The  court  did  not  err  In  Instroctinc  a  ver- 
dlct  for  plaintlfl.  The  evidence  was  sodi 
that  no  two  reasonable  minds  could  bava 
differed  as  to  the  amount  due  by  the  tenant 
to  the  landlord  for  rents  and  adrances,  or 
the  amount  which  appellant  JoluiaoD  was 
liable  for  on  his  bond. 

The  Judgmoit  la  afllrmed. 


WBSTEIBN  UNION  TKEiDaitAFH  OO.  T. 
HABBI& 

(Court  of  dvll  Appeals  of  Tsxas.    Oct  Zt, 
^910.   Behearlng  Denied  Dea  10,  191O0 

1.  TlXXORAPBS  AHD  TSUPHOIfXS  (I  8a»)-^0«- 
LIVEBT    OF  MBSaAGES— EtoAT— NaTOTB  QW 

Mesbaob— Rbl&tiokship  to  Sbhdeb. 

A  telegram  reading:  "May  Harris.  •  •  • 
Johnnie  homed,  very  bad,  come  at  once.  HgDed 
J.  W.  Harris"— put  the  telwraph  campany  on 
notice  that  death  might  probably  result  irom 
the  injury  referred  to  therdn,  and  of  the  ex- 
istence ot  relationship  between  the  sendee  and 
the  person  Injured,  and  of  the  fact  tliat  tbe  for- 
mer would  probably  desire  to  attend  the  burial 
of  the  penon  injored.  In  the  event  of  his  death. 

[Bd.  Note.r-For  other  cases,  see  Telempbs 
and  Telephones,  Cent.  Dig.  |  83;  Dee.  Dig.  | 
88.*] 

%  TkUOBAPBa  AND  TWUEPBOmS  <|  6S*>— DS- 
UVUT  OF  If  EBSAOB— DKUT— PLBADnCO. 

A  petition  in  an  action  against  a  telegraph 
company  for  damaxes  for  delay  in  delivermg 
a  telegram,  prevenuug  plaintiff  from  attentUng 
her  brother's  funeral,  etc.,  and  for  mental  an- 
guish sustained  from  her  Inability  to  be  with 
him  before  his  death,  alleged  that  the  brother 
died  the  night  of  April  3d,  and  was  buried  April 
Sth,  and  that  If  the  telegram  had  been  prtMoptly 
delivered,  plaintiff  would  have  reached  hone 
on  April  4tn,  In  time  to  attend  the  funeral.  A 
special  exception  was  taken  to  the  petittm  oo 
the  ground  that  It  did  not  appear  therefrom 
tbat  the  Injury  for  whldi  recovery  was  soagfat 
was  theproziinate  result  of  tbe  negligence  al- 
leged. FeM,  that  the  exception  was,  in  effect, 
a  general  demurrer  to  the  petitl(m  and  was 
properly  overruled,  since  to  have  sustained  it 
would  nave  denied  recovery  for  plalntUTs  fail- 
ure to  reach  home  in  time  to  attend  the  fa- 
neral,  for  whidi  plaintiff  was  entitled  to  recover 
under  the  petition,  as  well  as  for  tbe  other  dam- 
ages claimed. 

[Eld.  Note.— For  other  cases,  see  Telegmphs 
and  Telephones,  Gent  Dig.  ||  64^  SO;  De&  Dig. 

8.  Appeal  and  Eauos  (|  1040*)— Hajuelbs 
Ebeob— OVEBBUXjnO  DsmiXBEB. 

There  being  no  evidence  to  sustain  the  al- 
legations of  tlie  petitlcni  lelatiiig  te  damages 
for  phUntifTs  faUnie  to  be  with  her  twoncr 
before  his  death,  and  that  issue  not  having 
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1>e«D  submitted  to  the  Jury,  it  was  improbable 
tbat  the  Juir  were  infloenced  thereby,  so  ai 
to  Injnre  defendant,  even  If  the  apeoial  ezcep' 
tlon  wu  improperiy  OTerroled. 

[Ed.  Note^Vor  other  caaea,  aee  Am>eal  and 
Error,  Cent  Dig.  I  40G6;  Dec.  Die.  {  1040.*] 

4.  Tbuobaphb  Ain>  Teucpeohxs     88*)— IMe- 

UT  IK  Delivebt— Excuses. 

A  telegraph  oompany'a  fallnre  to  deliver  a 
telegram  promptly  could  not  be  eacoaed  on  the 
nmuid  tliat  the  sendee  reaided  beyond  its  free 
delivery  limits,  where  do  demand  was  made  of 
its  agent  at  the  sending  and  receiving  offices  for 
the  payment  or  guaranty  of  payment  of  extra 
chargsB  for  delivery. 

[EM.  Note.— For  other  caaee,  aee  Telemphs 
and  Telephonea.  Cent  Dig.  |  83 ;  Dec  Dig.  | 
3&*I 

e.  Evidence  (|  471*)— Opikiom  Evidence— 

Conclusions. 

In  an  actioD  ag^nst  a  telegraph  company 
for  damagea  for  delay  in  delivering  a  telegram, 
preventing  plaintiff  from  attending  her  brother's 
funeral,  at  another  point,  plaintiff  was  properly 
allowed  to  testis  as  to  the  time  the  train  left 
the  receiving  station  on  the  evening  she  wonld 
have. started  home,  if  the  telegram  had  been 
promptly  delivered. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ff  2149-2185;  Dec.  Dig.  {  4n.»] 

6.  TXLKOKAFBS  AND  TELEPHONES  (|  66*)— Ite- 

LAT  IN  Delivebt- AcnoNS  — SnmcDENcr 

or  BVIDENOB. 

In  an  action  for  damages  from  delay  In 
delivering  a  telegram  preventing  plaintiff  from 
going  home  to  attend  her  brother's  funeral,  the 
competent  testimony  held  to  show  the  time  when 
the  train  departed,  which  plaintiff  conld  liave 
taken  on  the  day  she  would  nave  gone  home  had 
the  telegram  been  promptly  delivered. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  dO.*] 

7.  Appeal  and  Bbbob  (|  16S1*)— Habicless 
Ebbob  —  ADMisaxoH  or  DviDBiroB— Facts 
Othbbwisb  Estabushbd. 

In  an  action  for  damages  from  delay  In  de- 
livering a  telegram,  preventing  plaintiff  from 
attending  her  brothers  funeral,  any  error  in 
permitting  testimtmy  plaintiff  as  to  the  con- 
nections and  time  of  leaving  of  a  train  ahe 
would  have  taken  for  home  had  she  received 
the  telegram  promptly,  on  the  ground  that  ahe 
had  no  personal  knowledge  of  such  facta,  was 
hannleas,  where  other  competent  and  nneontro- 
verted  evidence  eBtabliahed-aiicb  fftcts,  as  tes- 
tified to  by  plaintiff. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  SI  4161-4170;  Dec.  Dig.  I 
1061.  •] 

8.  Evidence  (J  69*)—PBE8tncpnoN8— Obdeb- 
LT  Conduct  or  Busnraaa— Opebaixon  or 
Bailboad. 

Where  train  schedules  were  proven,  It  Is  pre- 
sumed, In  absence  of  contrary  evidence,  that 
trains  were  operated  In  compliance  therewith. 

IKd.  Note.— For  other  cases,  aee  Evidence, 
Cent  Dig.  I  90;  -  Dec  Dig.  |  69.*] 

9.  Tklbobafhb  and  telephones  (i  74*)— 

BfEBBAeES  — DELAT  IN  DELIVERY- AcmON— 
iNSTBtJCnON— BUBDEN  OP  PbOOF— REQUEST. 
Where,  In  an  action  against  a  telegraph 
company  for  damages  from  delay  In  dellvertne  a 
telegram,  pteventlns  plaintiff  from  attending 
her  brother's  funeral,  defendant  did  not  intro- 
duce any  evidence  to  rebut  plaintifTs  prima  fa- 
cie case,  an  Instruction  that  the  burden  was 
upon  plaintiff  to  establish  her  right  to  recover 
by  a  preponderance  of  the  evidence,  and  that 
if  she  had  failed  to  do  so,  the  jury  sboald  find 
for  defendant,  was  sufficient,  so  that  the  coart 


properly  refused  a  reqctflted  charge  for  defend- 
ant, that  plaintiff  could  not  recover  unless  the 
Jury  foond  that  she  would  have  arrived  home 
eaiuer  than  she  did  arrive,  If  the  messsge  had 

been  promptly  delivered,  even  if  the  words, 
"earlier  than  she  did  arrive,"  were  properly 
osed  instead  of,  "in  time  to  have  attendea  the 
funeral." 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  t  77;  Dec  Dig.  | 
74*] 

10.  Teugbapbs  and  TELEraONEB  (I  66*)— 
Mebsaoes— Delat  in  Delivebt— Action— 
SumoisNCT  or  Bvidbnob— Neoliqence. 

In  an  action  against  a  telegraph  company 
for  damages  for  delay  In  delivering  a  telegram, 
preventing  plaintiff  from  attending  ner  brother's 
funeral,  evidence  to  anstaln  a  finding  of 
negligent  delay  In  delivering  the  telsgram  after 
It  reached  the  receiving  stati<Hi. 

[EU.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  69;  Dec  Dig.  } 
66.*] 

11.  TELEORAPna  AND  TELEPHONES  (t  66*)— 

BfEMAGEs— Delat  in  Deuvsbt— AonoN— 
Surnoiuror  or  Bnosifo— Dauaoe. 

In  an  action  against  a  telemph  company 
for  damages  for  delay  In  delivering  a  message, 
preventing  plaintiff  from  attending  ner  brother's 
funeral,  evidence  AeU  to  sastain  a  fining  that 
defendant's  nei^lgent  delay  In  deUveiy  at  the 
receiving  point  prevented  plaintiff  from  attend- 
ing her  brother's  fnneral. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Oent  Dig.  |  68;  Dee.  Dig.  I 
66.*] 

Appeal  from  District  Conrt,  Dallam  Coan- 
ty:  D.  B.  Hill.  Judge. 

Action  by  May  HarrlB  against  the  West- 
ern Union  Tei^raph  Company.  From  a 
Judgment  for  plaintiff,  defendant  aj^eals. 
Affirmed. 

Jno.  W.  Yeale,  K.  L.  Uudsley,  and  Geo. 
H.  Feanms,  for  appellant  Jno.  A.  I^ce 
and  Tatom  ft  Tatom,  for  appdlee. 

DUNEUN,  J.  The  Western  Union  Tele- 
graph Company  has  aj^aled  from  a  Judg- 
ment rendered  against  it  In  favor  of  May 
Harris  in  the  sum  of  f750,  for  an  alleged 
failure  to  properly  deliver  a  message.  Plain- 
tiff's home  was  with  her  father  near  Tex- 
llne,  Tex.,  btit  the  telegram,  which  was  the 
basis  of  the  suit,  was  from  her  father  and 
was  delivered  to  defendant's  agent  at  Tex- 
llne,  to  be  transmitted  and  delivered  to 
plaintiff  at  Gordell,  Okl.,  where  plaintiff  was 
attending  school.  The  telegram  read : 
"4/3/1906.  May  Harris,  c/o  GordeU  College, 
Cordell,  Okla.  Johnnie  burned  very  bad  come 
at  once.  Signed  J.  W.  Harris."  It  was  de- 
posited in  defendant's  office  at  Texllne  at 
4 :30  o'clock  p.  m.  on  April  8d,  and  the 
charge  of  50  cents  for  transmission  was 
paid  to  the  agent  at  Texllne  at  the  time  he 
received  It  "Johnnie,"  mentioned  In  the 
telegram,  was  plalntUTs  brother.  At  the 
time  the  telegram  was  sent  he  had  been 
bqmed,  and  from  the  Injnries  resulting 
therefrom  he  died  daring  the  night  of  April 
3,  1908.  The  telegram  was  received  by  the 
defendant's  operator  at  Cordell  at  5 :63 
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i^docb  p.  m.  on  Sd,  and  xOaintlff  re- 

c^Ted  it  througta  ttw  United  States  mall  at 
noon  on  the  following  day.  In  her  petition 
plaintiff  alleged  that  had  the  telegram  been 
deUvered  irlthJu  a  reasonable  time  alter  it 
reached  defendant's  office  In  Cordell,  she 
coold  and  vonld  have  Wt  ConMU  on  the 
eroilng  of  April  3d,  and  coold  and  woujd 
bare  reached  her  tome  on  13ie  erening  of 
April  4th,  and  would  have  attoided  the 
burial  of  hex  brother,  which  occurred  on 
April  5th,  and  Ahe  sued  to  recover  damages 
for. mental  distress  occasioned  reason  of 
her  failure  so  to  do. 

There  was  no  merit  In  the  contention  pre- 
smted  tKT  special  ^cqitlon  to  the  petition, 
that  the  damages  claimed  by  plaintiff  were 
not  sndi  as  might  have  been  foreseen  as  the 
probable  result  of  a  breadi  of  defendant's 
contract  to  transmit  and  dellTW  the  mee< 
sage.  The  language  used  In  the  telegram 
was  suffidoit  to  put  defendant  oa  notice, 
not  only  that  death  might  probably  result 
from  the  injury  so  announced,  but  also  of 
the  relationship  existing  between  plaintiff 
and  the  one  injured,  and  of  ttie  fiact  that 
plaintiff  would  probably  desire  to  attend  t3ie 
burial  of  her  brother.  In  the  event  of  his 
death  from  the  injury.  W.  TT.  Tel.  Go.  t. 
LUm,  87  Tex.  11,  26  8.  W.  490^  47  Am.  St 
Rep.  BS;  W.  U.  Tel.  Co.  t.  Moore,  76  Tex. 
66.  12  S.  W.  M9;  18  Am.  St.  Re^.  2S;  W.  U. 
Tel.  Go.  T.  Adams,  76  Tex.  S81,  12  S.  W. 
SS7,  6      R.  A.  811^  16  Am.  St  Bep.  020. 

In  her  petition  plaintiff  alleges,  In  sub- 
etance,  tiiat  her  brodier  died  the  night  of 
April  3d,  was  burled  Apm  fitta,  and  that  if 
the  message  had  been  delivered  to  her 
promptly,  she  would  have  left  Cord^  on 
the  evening  of  April  3d,  and  would  have 
reached  her  home  on  April  4th,  in  time  to 
have  attttided  his  burial,  and  yet  claimed 
damages  as  a  result  ot  her  failure  to  be 
witii  her  brother  before  his  death,  as  wdl 
as  for  her  fallnre  to  view  his  remains  and 
attend  his  burial. 

Appellant  comidaiiu  of  the  acUon  of  the 
trial  court  In  overruling  its  fifth  special  ex- 
ception reading  as  fWows:  "It  does  not 
appear  from  the  averments  in  said  petition 
that  the  Injury  alleged,  and  for  whidi  a  re- 
covery is  sought  was  or  is  the  proximate 
result  of  the  negUgoice  alleged."  Undw 
the  ass^nment  complaining  of  this  ruling, 
appelant  fnalBts  ttiat  the  court  should  have 
excluded  the  allegations  of  damage  as  a  re- 
sult of  plaintiff's  faUnre  to  see  her  brother 
before  his  death.  Tbe  exception  vras  in  ef- 
fect a  general  demurrer.  If  It  had  been 
sustained,  plaintiff  would  have  been  dmled 
the  right  to  recover  tor  her  fallnre  to  readi 
her  home  In  time  to  view  her  brother's  re- 
mains and  attend  his  burial,  as  well  as  the 
other  damages  cdleged,  and  for  this  reason, 
If  for  no  other,  there  was  no  error  in  over- 
ruling  the  exception.  Besides,  as  there  was 
no  evidoice  to  sustain  the  allegatlonB  to 
which  the  assignment  now  under  discussion 


relates,  and  as  the  court  did  not  submit  ttie 
Issue  to  the  Jury,  It  Is  Inq^obaUe  that  the 
Jury  were  in  any  mamm  timeby,- 
to  appdlanfs  Injury. 

Defendant  pleaded  spedslly  that  llie  town 
of  Cordell  was  a  small  town  of  about  %000 
population ;  that  defendant  had  established 
a  rule  to  deliver  messages  lacrivad  by  it  at 
Its  office  In  that  town  free  of  extra  charge 
for  delivery  witiiln  a  radSns  of  one-half  m'ile 
from  said  office,  and  to  require  paynent  of 
extra  compensathm  for  delivery  of  messages 
beyond  snch  free  delivery  limits,  and  that 
^dntiff  lived  b^ond  the  ftee  deliveiy  limits 
80  established.  It  further  alleged  that  the 
r^ulatlon  so  estaUlshed  by  It  was  reaam* 
abl4  and  that  as  a  part  of  Iti  contract  t» 
tcannnlt  and  ddlver  the  message.  It  was  un- 
derstood and  agreed  by  and  betweoi  dcted- 
ant  and  the  sender  of  the  message  at  tbe  time 
tiie  telegram  was  deposited  In  tte  ollloe  at 
Tezlhie  that  defendant  had  estaUlstaed  at 
GinrdeU  reascmable  free  delivery  Hndta^  be- 
yond which  an  extra  t^arge  would  be  made 
for  delivery  of  the  message  over  ai^  above 
the  fee  paid  by  the  sender;  that  no  Budi 
extra  fee  was  paid  nor  guaranteed  by  tlie 
sender,  although  the  sendw  at  the  time  he 
ddlvered  the  message  to  defendant  at  Tex- 
llne  knew,  while  defendant  did  not  know. 
Chat  the  addressee  lived  beyond  tbe  free  de- 
livery limits  established  by  d^endant  at 
Oordell.  But  there  was  no  aU^thm  In 
this  plea  that  the  contract  provided  that 
such  utra  charge  should  be  prepaid  by  tbe 
sender.  Plaintiff  excepted  to  this  plea  on 
the  ground  that  dtfendant  Called  to  allege 
any  demand  by  Its  agmt  at  Texlln^  or  by 
ttB  agent  at  Cordell,  for  tbe  payment  or 
guaranty  of  such  extra  charge.  This  ex- 
cepdoa  was  sustained  by  tbe  trial  court,  and 
app^ant  chaUmges  the  correctaeas  of  that 
ruling.  The  ruling  is  sapported  by  tbe  de- 
cision of  oar  Court  of  Civil  Ai^eala  for  tbe 
Fourth  district  In  the  case  ot  W.  IT.  Td.  Go. 
V.  Ayres,  47  Tex.  Civ.  App.  0B7,  105  S.  W, 
116fV  In  whi<di  a  writ  of  errw  was  daded  by 
our  Supreme  Court,  and  we  overrule  eppd- 
lantfs  contentitm. 

After  receiving  the  message,  plaintiff  left 
Gordtil  on  the  evening  of  April  fth  and  ar- 
rived at  her  home  on  the  evoilng  of 
5th,  after  the  burial  of  her  brother.  She 
traveled  to  Vernon  on  the  Frisco  BaUway 
and  from  Vernon  to  Texllne  on  the  Fort 
WorOi  ft  Denver  City  BaUway.  Tbe  evi- 
dence showed  beyond  controversy  that  tbe 
telegram  vras  received  at  defendants  office 
at  Cordell  at  6 :6S  o'dock  p.  m.  «i  AprU  Sd. 
and  that  plaintiff  was  In  attendance  at  Ooi^ 
ddl  Christian  College  on  that  day,  and  that 
the  collegewas  sitnated  onemll^  lacUnsooc 
blodc,  from  defendant's  oflloe  In  OnileU: 
that  Gord«Il  OirlsUan  Ooll^  was  the  only 
college  in  the  town  of  Oordell;  flut  ths* 
was  a  telephone  line  tram  defendant's  office 
to  the  college,  and  that  the  Frisco  train  left 
Cordell  for  Vernon  after  6:10  o'doA  on 
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tbe  erenlac  ot  ApzU  8&L  Intraprettng  flie 
verdict  In  the  U^t  of  the  ooorfs  charge,  it 
l8  evident  fbat  tbe  Inry  found  Out  by  the 
ezerdBe  (tf  ordinary  dlUgenoe  defendant* b 
agent  at  Oordell  oonld  have  delivered  tbe 
meesage  In  time  for  plaintiff  to  take  the 
train  for  bw  hcone  on  tbe  evening  of  Ai»rU 
8d,  axa  that  but  for  defendant's  fallnre  so 
to  do,  plaintiff  would  have  Uit  on  that  train 
and  would  have  readied  her  home  btfore  the 
burial  ot  her  twottier.  Hiere  was  no  error 
In  permitting  plalntUt  to  testify  «a  to  the 
time  (tf  depaxtnxe  of  the  train  tnm  Cradtf  1. 
She  teettfled  poaittvely  that  It  left  after  6:10 
o'dod:  on  flu  evening  of  April  3d,  and  there 
la  nothing  In  the  record  to  show  that  thia 
teetlmony  vaa  the  statement  of  a  mere  con- 
dualon  from  oUter  facts,'  as  aMWiUant  InsMa, 
Plaintiff  testlfled.  snbstantlaUy,  that  If  the 
meesage  had  been  delivered  to  her  promptly 
after  Its  receipt  by  defendants  agent  at 
Oorddl,  she  would  have  left  on  the  rrlsco 
train  Hie  evttiing  of  April  3d;  tbat  she  would 
have  reached  Vwnon  on  that  train  at  abont 
10  o'doCk  the  same  evening;  Qiat  she  would 
bave  left  Vernon  on  the  Fort  Worth  k  Den- 
ver <^ty  train  at  abont  4  o'dock  on  ttie  morn- 
ing of  ^rll  4th,  and  would  have  readied 
her  home  during  tbe  evening  of  that  day. 
Defendant  objected  to  this  teetlmony  on  the 
ground  that  tbe  same  was  based  on  train 
connecttons  at  Vernon  and  train  sdiedoleB 
of  whldi  the  witness  had  no  pOTSonal  knowl- 
edge, and  the  rulings  of  tbe  court  In  admits 
ting  the  testfrncmy  are  made  the  bases  ot  ap> 
pellanfs  dghth  and  nlntb  assignments  of 
error.  In  answer  to  qnestloDS  proimunded 
by  defendant's  connsd  on  cross-examination 
plaintiff  further  teeUfied  as  follows:  "I 
know  the  train  got  into  Venum  on  the  night 
of  the  8d  OY&e  tbe  Fort  Worth  ft  Denver 
road,  and  that  It  got  Into  TezUne,  because 
my  Bister  was  on  tbe  train.  I  know  thla  be- 
cause she  told  me  so,  bnt  I  do  not  know  It 
of  my  own  knowledge.  I  do  not  know  wheth- 
er tbe  last  train  before  the  one  I  took  ax^ 
rived  at  Vernon,  and  I  do  not  know  wbeth^ 
it  connected  wltb  the  Denver  or  not  I 
know  that  other  parties  vent  to  TexUne  on 
the  train  before  the  one  I  took  got  thexe. 
I  know  It,  because  they  were  there  when  I 
got  there.  I  did  not  see  than  go,  nor  did 
I  see  them  arrive  at  Texllne." 

A.  W.  Thompson,  witness  for  defendant, 
who  was  defendant's  telegraph  operator  at 
Texllne  and  who  forwarded  the  message  to 
Oordell,  testlfled :  "I  know  tbe  time  the  Den- 
ver train  reached  Texllne  on  the  evening  of 
April  4,  1908;  I  think  It  was  on  time.  I 
tblnk  It  was  on  time  on  the  evening  of  the 
5th,  1908.  The  time  of  Its  arrival  at  Tex- 
llne was  6:45.  That  was  the  train  coming 
from  Fort  Worth  by  Vernon,  AmarUlo,  Chan- 
nlng,  Duncan,  and  Texllne.  *  *  *  A  r^- 
nlar,  scheduled  train  does  not  ran  ahead  of 
time." 

Flalntlfl  testlfled  that  she  arrived  at  Ver- 


xum  at  12  o'clock,  midnight,  on  tbe  Frisco 
train  and  left  Venum  at  4  o'clotft  in  the 
morning  on  tbe  Fort  Worth  ft  Denver  train. 
Defendant  introduced  no  evldoice  to  show 
that  plaintiff  could  not  have  reached  Tex- 
llne on  April  4Ui  by  leaving  Cordell  on  the 
Frisco  train  on  tbe  evening  of  A^U  8d.  Tbe 
testimony  of  plaintiff  elicited  on  eross^- 
amlnatlon  by  defendant,  as  shown  above, 
the  testimony  of  tbe  witness  Thompson,  al- 
ready quoted,  and  the  testimony  of  plaintiff 
as  to  train  oonnectlona  made  on  her  trip  to 
Texllne  after  receipt  ot  the  message,  were 
nncontrowted  and  wwe  suffldent  to  estab- 
lish the  facta  sought  to  be  estabUdied  by 
010  testlnumy,  to  which  objectku  was  mad^ 
and  for  that  leascm  we  think  the  error,  if 
any.  In  overruling  13ie  objection  was  rendw^ 
ed  harmless.  If  it  be  true  that  a  regular 
train  does  not  run  ahead  of  time,  then  the 
Frisco  train  was  scheduled  to  arrive  at  Vw- 
non  eitber  at  12  o'dotft  at  nltfit  or  at  some 
earllor  hour,  and  the  Denver  train  was 
Bdiedaled  to  leave  Tenum  for  TexUne  at 
some  hour  not  earlier  than  4  o'clock  in  the 
morali4E>  'then  sdiedulea  being  proven,  Ibe 
preenmptton  arises,  in  the  absence  of  proof 
to  tbe  contrary,  that  those  tr^ns  were  run 
hi  conqdiance  therewith. 

Complaint  Is  made  of  the  refusal  of  tbe 
court  to  give  to  the  Jury  a  si>ecial  Instruc- 
tion requested  defendant^  in  effect,  that 
Idalntiff  oonld  not  recover  imleaB  tiuiy  should 
find  that,  if  the  message  had  been  promptly 
delivered,  she  would  bave  arrived  In  Tex- 
llne "earlier  than  die  did  arrive." 

Tbe  trial  conrt  Instructed  the  Jury  as 
follows:  *^e  bnrden  of  jwoof  is  upon  ths 
plaintiff  to  establlBh  her  right  to  recover 
In  this  cause  by  a  preponderance  of  tbe  evi- 
dence, and  if  she  has  failed  to  do  so,  your 
vwdict  Bbonld  be  for  tbe  defendsnt" 

In  view  of  the  failure  of  defendant  to 
introduce  any  evidence  to  rebut  the  prima 
fade  case  made  out  by  positive  testimony, 
we  tblnk  the  charge  glv^  was  snffldent, 
and  therefore  there  waa  no  error  In  revising 
tbe  requested  Instruction,  even  though  It 
should  t>e  held  that  the  use  of  tbe  language 
quoted  from  tbe  requested  instruction,  "ear- 
lier than  she  did  arrive,"  wu  suffldoit,  in- 
stead of,  "In  time  to  have  attended  tbe  bur- 
ial." 

We  have  carefully  examined  the  charge 
of  the  court  presenting  plaintiff's  case  to 
tbe  Jury,  and  we  find  no  merit  in  the  criti- 
cisms urged  by  appellant,  that  the  same  was 
npon  tlie  weight  of  the  evidence  and  that  It 
unduly  emphasized  defendant's  duties  in 
the  transaction  in  question.  We  further 
hold  that  tbe  evldoice  was  suflSdent  to  buik 
port  tbe  flndlng  by  the  Jury  that  then  was 
negligent  delay  In  delivering  the  telegram 
after  It  reached  Cordell,  and  that  but  for 
such  delay  plaintiff  would  have  been  present 
at  her  home  before  the  burial  ttf  bar  brother. 

The  Judgment  is  afflnued. 
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PIiAMTDBS'  OIN  00.  T.  WASHlNGtON. 
(Goart  of  CirU  AppaiB  of  Iobm.    Dec.  3, 
lOia   BehUEing  Denied  Dec.  24.  1910.) 

1.  Masub  akd  Sbbvant  <|  293*>— 1£a8XSB*b 

LUBIUTT— InSTBUOnONB— MiSLSAOIRO  IS' 
ffTBUcnOK  B— "B*  QUIBIHO." 

Id  an  acUoD  for  injariei  to  a  serrant  while 
pain  tiny  a  roof,  the  coart  instructed  the  Jur? 
that  if  the  master  was  guilt;  of  negligence  "in 
requiring  plaintiff  to  go  npon  said  ladders  on 
the  roof/'  etc.  There  was  evidence  that  plain- 
tiff was  told  to  go  upon  the  roof,  etc.;  but 
there  was  nothing  to  ahow  that  be  was  com- 
pelled to  do  so.  Held,  that  the  word,  "requir- 
ing" was  used  the  court  In  the  sense  of 
"directed,"  and  could  not  have  mislead  the  juir. 

[EH.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  1  1100;  Dec.  Dig.  i  2»3.* 

For  other  definitions,  sea  Woxds  and  Phrases, 
▼oL  7,  pp.  0m-S129.] 

2.  Ifaam  and  Sditaitt  (|  288*)— MamB^B 
LuBiUTr— AonoNB- iHSTBucnoirs  Wax- 

BANTED  BT  DtIDENCB. 

Id  an  action  for  injuries  to  a  servant  while 
painting  a  roof  through  snpporting  ladders  com- 
ing nnded.  the  vice  princliud  of  the  defendant 
testified  tnat  the  ladders  were  tied  together 
with  a  trace  diein,  which  had  been  used  for 
three  yean  to  fasten  them,  and  that  he  tied  It  in 
two  knots,  and  at  the  time  of  the  accident  the 
chain  was  tied  as  it  had  been  customary  for 
the  past  two  years.  Held,  that  an  instruc- 
tion, to  the  effect  that  if  the  vice  principal 
fastened  the  ladders  together  on  the  day  of  the 
iDjory  just  as  be  had  fastened  them  for  the 
same  purpose  for  three  seasous,  and  believed 
that  he  was  fastening  them  in  a  sale  manner, 
etc.,  was  warranted  ^  the  evidence. 

[Bd.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  IISO ;  Dec  Dig.  |  293.*] 

&  ManEB  AND  Sbbvant  (I  116*)— Master's 
Zjiabiutt— Sate  Place  to  Wobe— Negi.i- 

OENCE  OF  MaBTBB. 

A  master  is  bound  to  furnish  the  servant 
with  a  safe  place  to  work  and  most  use  ordi- 
nary can  in  d<rfng  so;  therefore,  where  a  mas- 
ter bad  a  servant  painting  a  roof,  and  he  was 
nsing  two  ladders  which  were  tied  together, 
one  on  each  side  of  the  roof  ridge,  if  they  were 
tied  with  a  chain  in  the  usual  manner  which 
the  master  bad  reason  to  believe  was  safe,  and 
which  an  ordinarily  prudent  person  under  those 
circumstances  would  have  believed  to  be  safe, 
the  master  is  not  liable  because  they  came  apart 
and  caused  an  injury  to  the  servant. 

IBA.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  I  aOTTDea  Dig.  |  116.*] 

4.  Masteb  and  Sbbtaht  n  295*)— MAHTBB'a 

LlABILXTT— INSTBUCTIONB  —  ASSUHFTXON  OT 

Risk. 

In  an  action  against  a  master  for  injuries 
received  by  his  servant  while  Tiainting  a  roof, 
which  occurred  through  the  falling  of  two  lad- 
ders which  were  tied  together,  and  placed  one 
on  each  side  of  the  ridge  of  the  roof,  the  serv- 
ant testified  to  the  effect  that  he  saw  that  day 
bow  they  were  tied  together  just  before  the 
injury,  and  looked  at  them,  etc.  Held,  that  this 
testimony  warranted  an  inatmction  upon  the 
issue  of  assumption  of  risk,  based  on  the  knowl- 
edge of  the  servant  as  to  how  chains  were  ded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1168-1179;  Dee.  Dig.  i 
295.*] 

5.  Mabteb  and  Sebvant  (S  217*)— Masteb'8 
lifABiLrrr— Assumption  op  Risk— Knowi.- 
EDQE  or  Defects  bt  Bekvant>— Laddbbs. 

Where  a  serrant  was  injured  while  paint- 
ing a  roof  because  two  ladders  which  were 


tied  together,  one  being  on  one  side  at  the  ridge 
of  the  roof  and  the  other  on  the  otber,  came 
apar^  the  servant  sasumed  the  xlsk  and  camtot 
recover  if  he  saw  how  they  were  tied  immedi- 
ately before  the  injun,  and  anew  as  well  as  any 
(me  whether  or  not  it  would  hold. 

[Ed.  Note.— For  otber  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  5S4-S02;  Dec  Dig.  i 
217.*] 

Appeal  from  District  Gonrt.  Hill  County; 
W.  C  Wear,  Judge. 

Action  by  Bd  Waahlnfftoa  against  the 
Planters'  Oln  Company.  From  a  Judgment 
for  plaintiff,  defendant  ig>peala.  Baraned 
and  remanded. 

Morrow  ft  Smithdeal,  for  aivtilaiit  Frai- 
ler ft  ShurOeff ,  finr  aiv^leew 

BAINET,  O,  J.  ^n^eUee  raed  the  app^ 
lant  to  recover  damages  for  personal  Injaries 
receired  by  talm  from  ftUlng  off  <tf  a  taonac; 
which  resulted  In  hla  haTlng  hit  lec  ampu- 
tated. The  cause  of  action  allied,  In  aab- 
stance,  vaa:  *Tbat  on  or  about  July  11^ 
1909,  he  was  a  servant  of  the  Plantm*  Gin 
Company,  a  corporation,  and  was  ordered  by 
Tom  Qreen,  ag^t  and  vloe  principal  of  Bach 
corporation,  to  point  the  roof  of  the  gin- 
house;  that  the  roof  was  steep  and  that  the 
vice  principal.  Green,  tied  two  ladders  to- 
gether  with  a  chain  and  placed  them  so  that 
there  was  a  ladder  on  each  Bide  of  the  comb; 
that  while  appellee  was  on  one  of  the  lad- 
ders, thej  parted  and  app^ee  ftil  and  was 
Injured.  The  negUgttkce  was  alleged  to  con- 
slat  of  the  failure  <a  appeUant  to  fnmlBh 
appellee  a  safe  place  to  work  or  a  aaCe  aiH 
pllance  to  woA  with,  and  of  the  manner  In 
which  the  loddem  were  tied  together."  Ap- 
pellant answered  by  general  demarrera,  gcoh 
eral  denial,  contributory  negligence,  and  as- 
sumed risk.  A  Mai  resulted  In  a  verdict  and 
jndgmoit  in  fkiTor  of  appellee  and  appelant 
appeals. 

The  court.  In  substance,  diarged  the  Jury 
that  if  they  bdleve  plaintiff  was  on  a  ca- 
tain  ladder  on  defwdantfs  gin,  whldt  ladder 
was  fastened  to  another  one,  and  b^eve  the 
ladders  were  insecnrtiy  fastened,  and  that 
the  defendant  was  gnb^  of  negligence  in 
fastening  them,  the  defendant  was  gnllty  of 
negligence  In  requiring  plaintiff  to  go  upon 
said  ladders,  etc.,  to  find  for  plaintiff. 

The  proiKisltion  submitted  Is,  In  effect 
"that  it  was  not  warranted  by  the  evideDoe, 
In  that  tibe  word,  'require,*  Implies  the  right 
to  demand  obedience^  and  same  was  calcu- 
lated to  lead  the  Jury  to  believe  there  was 
evidence  that  he  was  compelled  to  go  on  the 
ladder." 

There  was  evidence  to  tba  effect  that  ap- 
pellee was  In  the  empl(^  of  appellant,  but 
was  told  by  the  manager  to  go  upon  the 
house  for  the  purpose  of  [lalnttng  the  roof. 
While  up  there  on  one  of  the  laddns,  which 
was  tied  to  another  at  one  end  and  thrown 
across  the  comb  of  the  house,  the  ladders 
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parted,  ttaxowliig  aLppeUee  to  tlw  sroniUl, 
some  20  80  test,  breaUng  hU  Itg,  whlcb 
had  to  be  amputated. 

O^iere  Is  nothing  In  the  erMflUce  to  diow 
tbat  appdlee  was  compelled  to  go  npim  the 
hoQM,  and  the  word,  "require,"  waa  evident- 
ly uBBd  by  the  court  to  convey  to  the  Jury 
the  idea  ttiat  it  they  bdieved  the  BpptHlw 
wae  dUected  to  go  (m  the  houee  by  appei* 
lant,  they  tbonld  find  for  plaintiff.  The  Jnry 
conid  not  have  possibly  been  misled,  and  the 
aaslg^ment  preeenta  no  reversible  error. 

The  follovlng  diarge  was  requested  by 
appellant,  but  waa  refnsed  by  the  court,  to 
wit,  "If  yon  believe  from  the  evidence  that 
Tom  Green  faatened  tbe  ladders  t(«ether  on 
the  day  of  the  injnry  Jnat  as  be  had  Castoied 
them  for  the  same  purpose  for  three  seasons, 
and  tiiat  he  believed  at  the  time  he  so  fas- 
tened them  on  the  day  ot  the  Injury  that  he 
was  ftutenlng  them  In  a  safe  and  proper 
mannrar,  and  that  they  would  hold  together, 
and  fnrthw  brieve  from  the  evldoice  that 
a  reasMiably  pmdoit  person,  under  the  same 
dremnBtancee,  would  have  fast»ied  the  lad- 
ders togettier  for  said  purpose  as  Tom  Oreoi 
fastened  than,  then,  and  In  that  waitt  yon 
will  And  for  the  defendant" 

Tom  Greei,  the  vice  principal  of  appellant^ 
teatlfled:  **nie  laddws  were  tied  together 
with  a  trace  chain  nearly  eight  long, 
and  we  had  used  It  for  tiiree  years  to  fas- 
ten those  ladders  together  on  top  of  the  roof, 
for  the  purpose  of  painting  the  roof,  and  it 
was  wrapped  around  the  top  strips  of  lad- 
der, one  by  fours,  and  tied  In  two  knots. 
We  had  been  using  those  chains  te  tie  the 
laddns  with  for  three  years— three  seasons. 
The  knot  In  the  chain  on  the  occadon  of 
this  accident,  at  tihe  time  that  I  left  it,  was 
tied  Just  like  I  had  always  tied  the  knots 
for  two  years.  It  was  tied  in' two  hard  knots, 
just  like  vre  always  tied  It." 

It  was  the  duty  of  appellant  to  fnmlah  ap- 
pellee a  safe  place  to  work,  and  the  measure 
of  thla  duly  was  the  nse  of  ordinary  care. 
'Whether  or  not  appellant  was  goilty  of  neg- 
ligence hi  fastening  the  ladders  together  was 
the  Issue  to  be  determined  by  the  Jury,  and 
In  order  to  establish  liability  on  appelant, 
It  was  necessary  to  show  the  want  of  care  on 
Its  part  The  evidence  was  sufficient  to  raise 
the  Issue:  The  charge  is  a  correct  oposltlon 
of  the  law,  and  the  court  erred  In  refusing 
it  Preeomn  v.  Carter,  28  Tex.  C9v.  App. 
671.  87  S.  W.  628. 

The  court  also  erred  In  refusing  ttie  fol- 
lowing charge  requested  by  appellant,  vis.: 
**Tf  you  brieve  that  plaintiff  saw  and  knew 
the  manner  in  which  the  ladders  were  fas- 
tened the  day  before  the  Injury,  and  that 
they  were  fostened  the  same  way  the  day 
of  the  Injury,  and  further  believe  that  Just 
before  the  Injury  that  plaintiff  assisted  In 
shifting  or  moving  the  ladders  and  in  so 
doing  the  chain  and  the  way  It  was  tied 
wws  in  view  of  the  idalntiff,  and  that  he 
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untied  the  bucket  from  said  dialn  shortly 
before  the  injury,  and  that  by  the  use  of  his 
Bttises  he  most  have  .seen  and  known  that 
sold  ladders  were  fastened  the  way  tb^ 
were  the  day  before,  then  you  wUI  ftod  for 
tiie  defendant" 

Appellee  testified  as  foUovre:  'The  ladders 
were  fixed,  one  oa  one  side  of  the  roof  and 
the  otiier  on  the  other  side  of  the  roof,  across 
the  comb  of  the  roof,  like  a  saddle  on  a  horses 
I  saw  how  th^  were  tied  together.  I  know 
how  they  were  tied  together.  The  chains 
were  not 'wrapped  around  the  rung  of  the 
ladder.  They  woe  Just  ruft  throng  the 
step  of  the  ladder  and  tied  in  a  hard  knot 
I  aaw  how  It  was  tied  then,  the  day  before, 
and  X  thought  It  was  safe.  I  could  tell  as 
w^  as  anybody  about  whether  It  was  safe. 
I  could  see  It  and  could  tell  Just  as  wdl  as 
anybody  how  It  was  tied  and  whether  It 
would  hold."  Appellee  further  testified  that 
"on  the  day  of  the  injury  and  Just  before 
the  injury,  Tom  Oreen,  appellant's  vice  prin- 
cipal, came  on  the  roof  and  helped  him  move 
the  ladders  around  the  dust  flue."  He  fur- 
ther says:  "I  re<^n  the  ladders  were  thai 
about  three  feet  from  the  dust  flue,  and  I 
was  between  them  and  the  dust  flue,  with 
my  face  toward  the  ladder;  that  is,  I  don't 
remember  Just  how  my  face  was,  but  that 
was  how  I  got  around.  I  came  around  face 
foronoBt  I  didn't  turn  around  after  I  got 
around  there.  I  was  still  looking  toward  the 
west  and  my  fece  was  in  the  directicm  of  the 
ladders.  Ur.  Oreen  set  the  box  that  set  on 
the  comb  of  the  roof  right  down  between  the 
ladders  and  the  dust  flue,  and  when  I  come 
over  there  I  moved  the  llttie  box  on  the  other 
side  of  the  laddei^Hmoved  It  right  across 
the  ladders.  In  doing  that,  I  Just  leaned 
over  across  the  ladders  and  pushed  it  over. 
Mr.  Green  pulled  the  two  ladders  up  together 
to  tie  them.  Hr.  Greai  held  them  while  they 
w«e  beli^  tied.  He  had  one  foot  under  one 
and  one  undn  the  otha>,  straddling  the 
comb."  Tom  Green  testified:  "We  had  been 
using  those  chains  to  tie  the  ladders  with  for 
three  years.  The  knot  in  the  chain  on  the 
occasion  of  this  accident,  at  the  time  that 
I  left  It,  was  Just  like  I  had  always  tied  the 
knot  for  two  years.  It  was  tied  In  two  hard 
knote,  Just  like  we  always  tied  It."  There 
vras  testimony  by  appellee,  also,  to  the  effect 
that  he  never  noticed  how  the  chain  was 
tied  the  second  time,  that  be  did  not  think 
about  the  chain  giving  way,  etc 

We  think  the  testimony  raised  the  issue  as 
to  the  knowledge  of  appellee  as  to  how  the 
chain  was  tied.  If  he  knew,  or  must  neces- 
sarily have  known  from  his  situation  and 
connection  with  the  ladders,  he  Is  chargeable 
with  notice  of  how  it  was  tied  and  assumed 
the  risk  of  going  on  the  ladder.  -  The  charge 
was  applicable  to  the  tecte  and  s&onid  have 
been  given. 

For  the  errors  indicated,  the  Judgmmt  is 
reversed  and  cause  remanded. 
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BLANEIJNSHIP  &  BUCHANAN  t.  HSOt^ 
RING. 

(CoDrt  of  Civil  Appeals  of  TezM.    Oct.  15, 
1910.) 

3.  JuDOUBNT  (§  768*)— Abstbact  of  Jcdq- 

UENT— RkQUIBITES. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
8285,  requiring  an  abstract  of  a  judgment  to 
state  the  names  of  the  parties,  the  amount  due 
under  the  judgment,  and  the  date  thereof,  an 
abstract,  suffinent  to  create  a  lien,  must  cor- 
rectly  show  the  names  of  the  parties,  the 
amount  of  the  judgment,  and  Its  true  date. 

[Ed.  Note.— For  other  cases,  see  '  Judgment, 
Cent  Dig.  H  1336,  132G;  Dec.  Dig.  S  7«&*] 

2,  JuDouBNT  (8  801*)— Enfobcbuent  or  Lien 

— Issnis,  Proof  and  Vabianoe. 

Tbs  allegations  in  the  petition,  in  a  suit 
to  foreclose  a  judgment  lien,  of  the  date  of  the 
judgment,  the  amount  du^  and  the  names  of 
the  parties,  are  material  and  the  proof  most 
correspond  therewith. 

[Ed.  Note.— For  other  cases,  see  Jodgment, 
Dec.  Dig.  S  801*] 

S.  JuDoiocNT  (I  768*}— "Final  Judguht"— 

Lien. 

Under  Rev.  St.  1805,  arte.  1283,  1337,  pro- 
viding for  interlocutory  judgments  by  default, 
and  declaring  that  there  shall  be  bat  one  Snal 
Judsment  lo  a  rait,  a  default  judgment  against 
a  defendant  duly  dted, '  who  failB  to  appear, 
and  which  does  not  disix>se  of  the  issue  as  to 
a  codefendant  appearing  and  obtaining  a  coa- 
tinuance,  is  not  a  "final  judgment,"  and  there 
is  no  warrant  for  abstracting  It 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  IB  1325,  1326;  Dec.  Dig.  S  768.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3,  pp.  2774-2796;  ToL  8,  p.  7663.] 

Appeal  from  District  Court,  Ector  Coun- 
ty ;  S.  J.  laaacks,  Judge. 

Action  Blankenship  A  Bacbanan  aiialost 
B.  L.  HerriDs-  From  a  Judgment  for  de- 
fendant, plaintiffs  a{^>eaL  Affirmed. 

Frank  A.  Judklns,  for  appellants.  E.  C. 
Canon  and  Hefner  ft  Hudson,  for  appellee. 

CONNEEt,  a  J.  Appellanti  instituted  this 
suit  against  appellee  In  the  district  court  of 
Bctor  county  on  the  20th  day  of  January, 
1900,  to  foreclose  a  judgment  lien  on  sections 
16,  16,  21,  and  22,  In  block  32,  of  that  county, 
which  appellee  had  purchased  from  one  Kel- 
ly Hogg.  Tbe  trial  before  the  court  with- 
out a  jury  resulted  In  a  judgment  In  appd- 
lee's  favor. 

The  material  errors  assigned  relate  to 
the  action  of  the  court  In  excluding,  on  the 
ground  of  variances,  from  the  petition  the 
abstract  of  judgment,  by  virtue  of  which  ap- 
pellants assert  the  lien.  As  alleged,  appel- 
lants, "on  the  28th  day  of  April,  1890,  were 
partners  in  business  under  the  firm  of  B. 
Blankenshlp  &  Co.,  and  as  a  firm  they  re- 
covered a  Judgment  against  C.  M.  Clark  and 
Kelly  Hogg  in  the  county  court  of  Smith 
county,  Tex.,  for  the  sum  of  91,007.72 ;  said 
judgment  being  made  final  on  the  day  and 
date  last  above  written."  The  abstract  of- 
fered in  evidence  gave  the  number  of  the 


suit,  ftie  names  of  Blankenshlp  ft  Bncbanan. 
B.  Blankenshlp  and  M.  Q,  Buchanan,  as 
plaintiffs,  O.  M.  Clark,  a  G.  Dawson,  and 
Kelly  Hogg  as  defendants,  the  date  of  the 
judj^mt  as  April  18,  1899,  and  as  rendered 
In  the  county  court  of  Smith  county,  for  the 
sum  of  ¥1,007.72,  and  $23.25  coets,  with  rate 
of  Interest  at  10  per  cent,  giving  the  total 
amount  due  at  the  time  of  the  flllag  of  the 
abstract  as  f 1,030.97.  . 

We  feel  ourselves  unable  to  say  that  the 
variances  thus  appearing  are  not  substan- 
tial. The  statute  (Sayles'  Ann.  Civ.  St 
1897.  art  3286)  states  the  requisites  of  an 
abstract  of  judgment;  among  other  things 
necessary  to  be  stated  being  the  names  of  the 
parties,  the  amount  due,  and  the  date  there- 
of. The  lien  afforded  is  strictly  statutory, 
and  it  has  been  frequently  held  that  to  be 
valid  the  abstract  must  truly  show  both  the 
amount  of  the  judgment  and  Its  true  date. 
Evans  V.  Frlsble,  84  Tex.  341,  19  S.  W.  510 ; 
Willis  V.  Sanger,  16  Tex.  Civ.  App.  655,  40 
S.  W.  229;  Noble  v.  Bamer,  22  Tex.  Civ. 
App.  357,  55  S.  W.  382;  Rushing  v.  Willis, 
2S  S.  W.  921 ;  Anthony  v,  Taylor,  68  Tex. 
408,  4  S.  W.  531 ;  Gullet  Gin  Co.  v.  OUver 
ft  Griggs,  78  Tex.  182,  14  S.  W.  451.  The 
allegations  of  date,  amount,  and  names,  there- 
fore, are  material,  and  it  Is  elementary  that 
the  proof  must  correspond  to  the  material 
allegations  made  in  the  pleadings.  But  if 
It  be  said  that  the  conclusion  is  too  techni- 
cal, we  find  ourselves  unable  to  say  that 
the  error  requires  a  reversal  of  tiie  judg- 
ment for  yet  another  reason.  The  plaintiff 
was  permitted  to  read  in  evidence  certified 
copies  of  the  judgments  relied  upon. 

The  first  Is  as  follows:  "1,571,  B.  Blan- 
kenshlp ft  Go.  v.  C.  M.  Clark  et  al.  This, 
the  28th  day  of  January,  1898,  came  on  to 
be  heard  the  Above-entitled  and  numbered 
cause,  and  the  plaintiffs  and  the  deftedant 
S.  T.  Dawson  appeared  by  their  respective 
attorneys,  and  the  application  of  the  de- 
fendant S.  T.  Dawson  for  a  conttnnance  of 
this  cause  as  to  him  having  been  presented 
to  the  court,  said  application  for  a  continU' 
ance  as  to  the  defendant  Dawson  Is  granted ; 
and  It  further  appearing  to  the  court  that 
the  defendants  G.  M.  Clark  and  Kelly  Uogg, 
though  duly  cited  to  appear  and  answer  in 
this  behalf,  have  wholly  made  default 
wherefore,  plaintiffs  ought  to  recover  against 
said  defendants  Clark  and  Hogg  their  dam- 
ages by  occasion  of  the  praises;  and  it 
appearing  to  the  court  that  the  cause  of  ac- 
tion Is  liquidated  and  provm  by  an  Instru- 
ment In  writing,  and,  further,  that  the  dam- 
ages sustained  by  plaintiffs  amount  to  the 
sum  of  one  thousand  and  seven  dollars  and 
seventy-two  cents  ($1,007.72).  It  is  there- 
fore ordered,  adjudged,  and  decreed  by  the 
court  that  the  said  plaintiffs  B.  Blanken- 
shlp ft;  Co.,  a  firm  composed  of  B.  Blan- 
kenshlp and  M.  G.  Buchanan,  do  have  and 
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recover  of  and  from  the  defendants  C.  M. 
dark  and  Kelly  Hock,  tbe  smn  of  fl,007.72. 
with  Interest  thereon  at  the  rate  of  10  per 
cent  pa*  anniun  from  this  date,  together  with 
all  their  coeta  In  this  hebalf  expended,  for 
which  th^  may  have  their  execution." 

The  second  Is  thus:  "l^Tl.  B.  Blanken- 
shlp  &  Co.  C  M.  Claric  et  aL  April  18, 
1890.  Thlfl  day  came  on  to  be  heard  the 
above-entitled  cause,  and  tbe  plaintiffs  and 
tbe  defendant  S.  T.  Dawson  appeared  by 
their  attorneys,  and  ttaereapon.  It  appearing 
to  the  court  that  plaintiffs  no  longer  desir- 
ed to  prosecute  their  said  suit  against  the  de- 
fendant 8.  T.  Dawson,  hut  wished  to  dismiss 
as  to  him  without  prejudice  to  their  rights.  It 
is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  suit  as  to  defendant  S.  T. 
Dawscm  be  and  same  Is  hereby  dismissed 
without  prejudice  to  the  rights  of  plaintiffs, 
and  that  he  go  hence  with  his  costs  In  this 
behalf  expended  against  tbe  plaintiffs,  B. 
Blankenshlp  &  Co.,  a  firm  composed  of  B. 
Blankensblp  and  M.  O.  Buchanan,  and  that 
said  S,  T.  Dawson  has  hla  right  of  execution 
against  the  said  plaintiffs  for  all  costs  by 
him  expended  In  this  suit" 

The  Judgment  first  set  forth  against  C  M. 
Clark  and  Kelly  Hogg,  the  vendor  of  ap- 
pellee's land,  Is  evidently  not  final,  because 
of  its  failure  to  dispose  of  the  Issues  be- 
tween the  plaintiffs  in  the  suit  and  the  de- 
fendant 8.  T.  Dawson,  as  to  whom  the  cause 
vras  continued.  The  statutes  (Rev.  St  1895, 
arts.  1283,  1S37)  provide  for  interlocutory 
Judgments  default  in  certain  cases,  but 
specifically  declare  that  there  shall  be  but 
one  final  Judgmoit  given  In  the  salt,  and  in 
Boles  V.  Unthlcum,  48  Tex.  220.  it  was  ex- 
pressly held  that  a  final  Judgment  by  de- 
fault was  unwarranted.  A  proper  practice 
would  have  been,  upon  the  dismissal  of  the 
suit  as  to  Dawson,  to  have  made  the  de- 
fault Judgment  against  Clark  and  Hogg  final. 
Bateman  Bros.  v.  Poole,  84  Tex.  405,  19  S. 
W.  552 ;  Klngsland  &  Douglass  Mfg.  Co.  v. 
Mitchell  et  at,  36  8.  W.  757.  This  was  not 
done,  however,  and  there  was  therefore  no 
warrant  for  abstracting  the  Judgment 

We  conclude  on  the  whole  that  no  material 
error  was  committed  In  the  trial  below,  and 
the  Judgmmt  must  be  affirmed. 


NUGENT  V.  WADB  et  al. 
(Court  of  OivU  Appeals  of  Texas.   Dec.  3,  1910. 
Rehearing  Denied  Dec.  24,  1910.) 

1.  JUDQUEKT  (S  706*)  —  BVIDKNCB— ADMISSI- 

BIIJTT-7C0LLATEBAL  Fact. 

While  a  judgment  is  admissible  In  evidence 
even  as  against  persons  not  parties  to  it  to 

Erove  the  fact  that  It  was  rendered  aod  the 
!ial  consequences  resultiDfc  therefrom,  it  Is  not 
admissible  as  against  strangers  to  prove  a  col- 
lateral fact  except  where  the  proceeding  Is 
in  lem,  so  that  in  trespass  to  try  title,  in  whidi 
defendant  claimed  through  L.,  the  patentee  of 
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the  land,  a  judgment  in  an  action  by  anotbei 
against  L.'s  unknown  heirs,  to  which  defend- 
ant was  not  a  party,  was  not  admistihle  to 
show  that  Ll  was  dead;  such  jadgment  being 
res  Inter  alios  acta  as  to  defendant 

[TSd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1233;  Dec.  Dig.  {  708;*  Trespass 
to  Try  Title.  Cent.  Dig.  I  58.] 

2.  FaiNCOFAL    AKD     AOENT    (J  152*)— CON- 

TBACTS—BKPUDiATion— Notice. 

Where  an  allied  agent  bad  no  authority 
to  make  a  contract  with  defendant  for  the  sale 
of  landj  and  the  purported  contract  made  was 
not  ratified  by  the  owners,  notice  by  defendant 
of  his  repudiation  of  such  contract  was  not 
nece«ary. 

[ICd.  Note.— For  other  cases,  see  FrlndpiU 
and  Agent  Dw.  Dig.  |  152.*] 

3.  PaiNCIPAL  AKD  AgBNT  ({  8*)— AUTHOBITT 
OF  Agent— MiSKEFBESENTATIONB. 

A  statement  by  a  joint  claimant  of  land 
to  defendant  that  whatever  arrauKement  de- 
fendant made  with  C.  as  to  buying  It  would 
be  satisfactory  to  him,  based  upon  a  statement 
to  him  by  defendant  that  C.  had  informed  de- 
fendant that  tbe  other  Joint  claimant  had  em- 
ployed him  to  sell  the  laad,  did  not  authorize 
Uie  sale  of  the  land  by  C  to  defendant  where 
C.'s  statement  as  to  his  authority  to  sdl  from 
the  other  Joint  claimant  was  not  true. 

[Ed.  Note.— For  other  bases,  see  Principal 
and  Agent,  Dec.  Dig.  {  8.*] 

Appeal  from  District  Court  Henderson 
County;  B.  N.  Gardner,  Judge. 

Action  by  J.  W.  Wade  and  others  against 
Ntison  Nugent  From  a  Judgment  In  part 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded. 

Biehardson,  Watklna  &  Richardson,  for  ap- 
p^ant  John  8.  Prince  and  W.  B.  Bishop, 

for  appellees. 

TALBOT,  J.  This  Is  an  action  of  trespass 
to  try  title,  brought  by  the  appellee  J.  W. 
Wade  and  the  widow  and  heirs  of  Dr.  E. 
J.  Hallam,  deceased,  to  recover  220  acres  of 
land  situated  In  H^derson  county,  Tex. 
The  land  is  a  part  of  the  Nancy  Lovell  sur- 
vey, and  the  suit  was  Instituted  on  tbe  26th 
day  of  August  1908.  The  defendant  plead- 
ed not  guilty,  and  that  he  had  acquired  title 
to  the  land  la  controversy  by  adverse  pos- 
session for  more  than  10  years.  In  reply  to 
the  defendant's  claim  of  title  by  limitation, 
tbe  plalntlCfB  alleged  that  the  possession  up- 
on whldi  defendant  relied  for  such  title  was 
acquired  and  held  by  him  as  a  tenant  of  the 
plaintiff  Wade  and  of  the  said  Dr.  E.  J.  Hal- 
lam, deceased.  The  case  was  tried  Septem- 
ber 14,  1909,  and  upon  the  conclusion  of  tbe 
evidence  tbe  court  Instructed  the  Jury  to  re- 
turn a  verdict  In  ftivor  of  the  plaintiffs  for 
all  the  land  sued  for  and  described  in  their 
petition,  unless  they  found  for  tbe  defendant 
for  some  part  of  said  land  under  bis  plea 
of  limitation  of  10  years.  The  Jury  return- 
ed a  verdict  In  favor  of  plaintiffs  for  120 
acres  of  the  land  and  in  favor  of  the  defend- 
ant for  100  acres  thereof.  Judgment .  was 
entered  In  accordance  with  the  verdict,  and 
the  defendant  appealed. 
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The  appellant  presents  bnt  one  assignment 
of  error,  which  la  as  follows:  "The  court 
erred  In  charging  the  Jury  to  find  for  the 
plalntUC  for  all  the  land  sued  for,  unless  they 
find  for  the  defendant  under  his  plea  of  lim- 
itation, and  in  falling  to  give  special  charge 
No.  2  reqaeated  by  the  defendant,  to  tlie  ^- 
fect  that  since  there  was  no  evidence  con- 
necting the  plaintiff's  claim  with  that  of 
Nancy  Iiovell,  the  patentee,  or  that  she  was 
dead,  the  Jury  should  find  for  the  defend- 
ant" We  think  the  assignment  Is  well  tak- 
en. The  record  falls  to  disclose  any  evidence 
whatever  connecting,  by  deed  or  otherwise, 
the  claim  of  the  plaintiffs  with  that  of  Nan- 
cy Lovell,  the  patentee  of  the  land.  In  proof 
of  their  title  to  the  land  th§  plaintiffs  only 
offered  In  evidence  (1)  the  patent  issued  by 
the  state  to  Nancy  Lovell  July  2,  18S2;  (2) 
a  Judgment  rendered  in  the  district  court 
of  Henderson  county  on  January  16,  1907, 
upon  service  of  citation  by  publication  In  a 
suit  No.  2551.  styled  V.  F.  Hallam  et  al.  v. 
Unknown  Heirs  of  Nancy  Lovell,  purporting 
to  dlveet  such  Utle  as  Nancy  Lovell's  un- 
known heirs  had  In  and  to  the  land  and  vest- 
ing It  In  plalntlCb;  (S)  deed  from  S.  A.  Erwin 
to  Ed  Hallam  conveying  an  undivided  half 
Interest  to  the  land  In  controversy,  dated  De- 
cember 13,  ISSl,  acknowledged  March  2, 
1885;  (4)  deed  from  Thos.  and  Prances  Mc- 
Kee  by  their  executors  to  John  W.  Wade  to 
an  undivided  interest  in  one-half  of  the  land 
In  controversy,  dated  January  1,  1872.  The 
record  shows  no  effort  made  by  the.  plaintiffs 
to  prove  that  Nancy  Lovell  was  dead,  or  tliat 
she  had  heirs  living,  at  the  time  the  BBlt 
above  referred  to  was  Instituted,  or  at  tlie 
time  the  Judgment  tbra-ein  was  rendered. 
Nor  was  It  shown  or  attempted  to  be  shown, 
so  far  as  the  record  discloses,  that  Nancy 
Lovell  bad  ever  voluntarily  parted  with  the 
title  to  the  land,  or  that  It  had  been  divest- 
ed out  of  her  by  suit  or  otherwise.  Neither 
was  it  shown  tliat  the  plainttflte*  claim  is 
based  upon  some  right  acquired  from  Nancy 
Lovell,  nor  from  some  real  or  supposed  heir 
of  hers.  Bnt  it  does,  appear  that  the  appel- 
lant was  not  a  party  to  the  suit  of  Hallam 
and  others  against  Nancy  Lovell's  unknown 
beirs,  but  that  he  was  a  stranger  to  said 
suit  and  the  Judgment  tho^n  rendered.  It 
follows  that  said  Judgment  was  as  to  appel- 
lant res  Inter  alios  acta,  and  that  the  evl- 
dence  offered  by  the  appellees  was  Insuffi- 
cient to  show  title  in  ai^Uees  from  and  un- 
der the  sovereignty  of  the  soil.  This,  we 
think,  Is  made  certain  by  the  decision  of  our 
SiQ)reme  Court  In  the  case  of  McCamant  v. 
Roberts.  66  Tex.  200.  In  that  case^  follow- 
ing the  rule  laid  down  by  elementary  writers 
In  regard  to  the  admissibility  and  effect  of 
verdicts  and  Judgments,  It  Is  hdd  that  to 
establish  the  mere  fact  that  a  particular 
verdict  was  given  or  Judgment  pronounced, 
and  the  legal  consequences  which  result 
from,  tliat  fact,  the  Judgment  Is  always  ad- 
mlnible^  even  as  against  strangers  to  it,  but, 


when  offered  with  the  view  of  establtehlng 
some  collateral  fact— that  la.  not  to  prove 
the  mere  fact  that  sudi  a  Jut^ment  has  been 
pronounced,  but  as  a  medium  of  proving 
some  fact  as  found  by  the  verdict  or  upon 
the  supposed  existence  of  which  the  Judg- 
ment is  founded — they  are  not  admissible 
"in  the  determination  of  matters  of  private 
right  as  against  strangers  to  the  proceed* 
Ings  in  which  they  are  rendered,  except  In 
those  matters  of  a  public  nature  In  which  the 
proceeding  Is  termed  in  rem  and  from  public 
considerations  held  to  be  binding  on  all  per- 
sons." Instancing  a  case  In  which  a  Judg- 
ment will  be  admissible  against  a  stranger 
to  the  proceeding  In  which  It  was  pronounc- 
ed, It  Is  said:  "That  If  one  se^  to  deraign 
title  through  sale  under  an  execution,  he 
may  and  must  show  that  a  Judgment  was 
rendered  which  authorized  that  execution  to 
Issue."  In  the  case  dted  W.  R.  Baker  claim- 
ed to  be  the  owner  of  the  land  certificate 
on  wiiich  the  grant  was  made  through  con- 
veyances made  by  several  persona,  Includ- 
ing Charles  Chamberlain,  down  to  himself, 
and  the  opinion  declares  that  the  vital  qu^ 
tion  In  the  case  was:  Did  the  Wm.  T.  Eh-ans, 
to  whom  the  land  was  patented,  sell  the  land 
certificate  to  Charles  Chamberlain?  And  It 
Is  pointed  out  that,  to  make  that  proof,  the 
plaintiff,  over  objections,  was  permitted  to 
introduce  In  evidence  a  Judgm«it  rendered 
in  the  district  court  of  Shackelford  county 
upon  service  of  citation  by  publication  in  a 
suit  instituted  by  W.  R.  Baker  against  the 
unknown  heirs  of  Wm.  T.  Evans  to  remove 
Cloud  from  the  title.  In  holding  that  this 
Judgment  was  Inadmissible  and  ineffective 
for  the  purpose  for  which  it  was  offered, 
the  court  said:  "It  was  offered  evidently  to 
show  that  Wm.  T.  Erans,  to  whom  the  land 
was  granted,  was  dead,  for  a  Judgment  could 
not  be  rendered  against  bis  heirs,  known  or 
unknown,  so  long  as  be  lived;  for  until  his 
death  be  had  no  heirs.  It  was  not  admis- 
sible for  any  such  purpose,  and  was  utterly 
Ineffective  upon  one  who  claims  through 
him,  while,  had  it  been  proved  that  he  was 
dead  when  the  proceeding  In  whlcb  the  de- 
cree was  rendered  was  Instituted,  If  the 
court  acquired  Jurisdiction  over  his  vnknown 
heirs,  then  it  would  have  been  not  <ml7  ad- 
missible against  one  subsequently  purcfaas* 
Ing  from  such  heirs,  bnt  conclusive  of  th% 
rights  of  the  person  In  whose  favor  the  de- 
cree was  rendered.  Proof  of  the  death  of 
W.  T.  Evans,  and  as  a  result  that  the  pw- 
sons  brought  betore  the  court  r^resented 
the  title  which  it  was  admitted  he  once  had, 
and  so.  as  his  h^rs,  could  hot  be  inade."  So 
the  Judgment  in  favor  of  T.  F.  Hallam  and 
others  and  against  the  unknown  beira  of 
Nancy  Lovell  was  not  admissible  to  show 
that  Nancy  Lov^l  was  dead,  and  as  thm 
was  no  other  evidence  that  she  was  dead, 
and  as  no  Judgment  could  be  roidered 
agatnts  her  beirs  so  long  as  she  lived,  said 
Judgment  constituted  no  link  or  muniment 
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of  title  upon  which  app^lees  could  rely  In 
deralgnlng  their  title  from  the  state. 

But  appellees  contend  that  appellant  en- 
tered upon  the  land  In  controversy  under 
an  executory  contract  of  purchase  of  their 
title,  and  hence  It  was  not  necessary  t<x  ap- 
pellees to  show  title  from  the  state.  With- 
out stating  it  In  detail,  we  thlttk  the  evidence 
Insufficient  to  sustain  this  contention.  There 
was  evidence  that  appellant  contracted  with 
one  Coyner,  living  In  Athens,  representing 
himself  to  be  the  ag^t  of  the  owners  of  the 
land,  to  buy  100  acres  of  the  land  In  con- 
troversy, and  that  the  "Monk  boys"  contract- 
ed with  him  to  buy  the  other  120  acres,  and 
that  possession  was  taken  by  each  of  his  re- 
spective tract,  but  we  think  It  conclusively 
appears  that  Coyner  was  wholly  without  au- 
thority to  make  such  contracts,  and  that  both 
appellant  and  the  Monk  boys  shortly  there- 
after repudiated  them;  that  the  Monk  boys 
abandoned  the  land  contracted  for  by  them 
and  appellant  took  possession  of  It,  and  that 
such  possession  as  he  may  have  had  and 
held  of  that  tract  since  Its  abandonment  by 
the  Monk  boys,  and  of  the  tract  which  he 
himself  contracted  to  buy,  has  not  been  un- 
der and  in  recognition  of  said,  contracts,  but 
independent  of  the  same  and  adverse  to  the 
rights  of  appellees  and  all  other  persons. 
Coyner  having  no  authority  to  make  the  con- 
tracts of  purchase  entered  into  with  appel- 
lant and  the  Monk  boys,  and  the  same  not 
having  been  ratified  by  Wade  and  Hallam, 
notice  of  the  abandonment  and  repudiation 
of  said  contracts  was  not  necessary.  But, 
If  such  notice  was  necessary,  then  It  appears 
that  the  same  was  given  to  Coyner  by  ap- 
pellant. The  statement  by  Hallam  to  an;>el- 
lant  that  whatever  arrangemoit  he  made 
with  Coyner  in  reference  to  buying  the  land 
would  be  satisfactory  to  him  was  based  up- 
on the  Btntement  made  to  him  by  appellant 
to  the  effect  that  Coyner  had  Informed  ap- 
pellant that  J.  W.  Wade,  the  Joint  claimant 
of  the  land,  had  employed  him,  Coyner,  to 
sell  the  land.  That  Coyner  had  been  so  en- 
gaged by  Wade,  Hallam  evidently  believed, 
but  as  he  had  not  been,  and  Coyner's  state- 
ment was  not  true,  the  remarks  of  Hallam 
were  not  binding,  and  constituted  no  author- 
ity for  any  contract  Coyner  and  appellant 
may  have  made  with  reference  to  the  land. 

The  appellees  have  filed  and  i)re9ented 
in  their  brief  croBs-assIgnments  of  error.  By 
these  assignments  it  is  contended  that  the 
court  erred  In  refusing  to  give  certain  spe- 
cial charges  requested  by  the  plaintiffs  to  the 
effect:  (1)  That  the  uncontradicted  evidence 
showed  that  defendant  entered  upon  the 
land  In  controversy  under  Dr.  E.  J.  Hallam 
and  the  app^Iee  Wade,  and  that  he  had  nev- 
er given  to  either  of  them,  or  to  any  one 
holding  their  title,  notice  of  his  intention 
to  repudiate  their  title.  Therefore  he  could 
not  recover  under  his  plea  of  ten  years  lim- 
itation. That  the  evidence  showed  that 
appelant  ratered  upon  the  land  in  cimtro- 


versy  under  appellee  J.  W.  Wade  and  E.  J. 
Hallam,  and  If  the  Jury  believed  the  appel- 
lant canceled  bis  contract  with  Coyner  and 
told  Coyner  he  intended  to  hold  said  land, 
and  If  they  further  believed  that  Coyner  at 
the  time  of  such  cancellation  was  not  the 
agent  of  either  Wade  or  Hallam,  then  notice 
to  Coyner  that  appellant  had  repudiated  the 
title  of  Wade  and  Hallam  would  not  be  no- 
tice to  either  of  them,  and  limitation  did  not 
run  against  them,  or  either  of  them,  and  they 
should  find  for  plaintiffs.  (3)  That,  the  un- 
contradicted evidence  showing  that  the  de- 
fendant during  the  entire  time  which  he  oc- 
cupied the  land  In  controversy  admitted  he 
was  willing  to  buy  a  good  title  to  the  land, 
he  cannot  recover  on  his  plea  of  limitation, 
"and  therefore  you  wlU  find  for  the  plain- 
tiffs." 

Neither  of  these  charges  was  warranted 
by  the  evidence,  and  they  were  properly  re- 
fused. Whatever  contract  appellant  made 
for  the  purchase  of  the  land  was  made  with 
Coyner,  who  repr^ented  himself  to  be  the 
agent  of  Wade  and  Hallam,  and  notice  giv- 
en to  him  by  appellant  of  the  latt^'s  repu- 
diation of  such  contract,  and  his  intention 
to  hold  the  land  and  acquire  title  thereto  by 
limitations,  if  any  notice  under  the  circum- 
stances was  necessary  In  order  to  put  In  mo- 
tion the  statute  of  limitation,  was  suflScIent 
notice  to  Wade  and  Hallam.  That  such  no- 
tice was  given  Coyner  some  20  odd  years' 
before  the  institution  of  this  suit  seems  to- 
have  bem  conclaslvely  establlBhed  by  .the- 
evidence. 

Again,  whether  appellant  held  adverse 
possession  of  the  land,  claiming  It  as  his 
own  was,  to  say  the  least  of  It,  a  question 
of  fact  for  the  determination  of  the  Jury. 
We  do  not  understand  that  the  uncontradict- 
ed evidence  showed  that  he  was  merely  in 
possession  of  the  land  holding  It  with  a  view 
of  buying  from  the  owner  whenever  an  op- 
portunity for  falm  to  do  so  was  presented. 
While,  In  one  place,  it  appears  that  appel- 
lant testified  that  he  had  said  during  his  oc>- 
cupancy  of  the  land  that  he  would  be  wIIK 
ing  to  pay  anybody  for  the  land  who  would 
make  him  a  good  title,  yet  his  testimony  tak- 
en as  a  whole  is  clearly  subject  to  the  con* 
structlon  that  his  possession  was  adverse, 
and  that,  by  any  statement  he  may  have 
made  to  the  effect  that  be  was  willing  to  pay 
something  to  anybody  who  could  make  him 
a  good  title,  be  meant  a  pap^  title  which 
would  enable  him  the  more  readily  to  sell 
the  land  In  the  event  he  should  desire  to 
do  so. 

It  follows  from  what  has  been  said  that 
In  the  opinion  of  this  court  the  Judgment 
of  the  district  court  should  be  reversed,  and" 
appellant  Insists  that  it  should  be  reversed 
and  Judgment  rendered  for  appellant  We- 
do  not,  however,  feel  authorized  to  say  that 
the  case  has  been  fully  developed;  and  iw 
such  case,  even  though  the  trial  court  may 
have  been  warranted  in  Instructing  a  vw- 
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diet;  It  has  been  the  onlform  practice  of  this 
court  to  reveree  and  remand  for  another 
trial. 

The  jQdgnkent  of  the  court  below  Is  there- 
fore leTemd,  and  the  cause  remanded. 


jOWElLLi  T.  COFFEE. 
(Goort  of  aril  Appeals  of  Texas.    Oct  29. 

mo.) 

1.  GouBTB  (I  64*)— Special  Terms— Statittes 
—Repeal. 

Ber.  Sl  1805,  art  1114,  aathorises  the  dis- 
trict judge,  whenever  it  is  neceasary  to  bold  a 
q>eclal  term,  to  enter  an  order  to  that  effect 
upon  the  minntee  of  a  r^ular  term,  and  ap- 
point therein  the  time  for  holding  the  special 
term,  stating  the  time  deemed  necessary  for  the 
holding  of  soch  term.  Article  1116  requires 
the  cleik.  upon  aach  an  order  being  entered, 
to  Issne  six  notices  containing  a  copy  of  the 
order,  the  name,  style,  and  number  of  each 
ease  which  will  be  up  for  disposition  at  the 
special  term,  and  article  1116  requires  the  shei^ 
iff  to  post  copies  of  such  notice  at  six  public 
places  in  the  county,  and  return  the  original 
with  his  return,  which  notice  and  return  shall 
be  entered  in  the  minutes.  Chapter  4  (articles 
1111-1110)  was  amended  by  Acts  20th  Leg. 
1906,  c.  83,  and  section  1  of  the  amending  act 
authorizes  the  holding  of  a  special  term  when- 
ever the  district  judge  deems  it  advissble.  Sec- 
tion 2  authorizes  him  to  convene  such  special 
tenn  at  any  time  fixed  by  him,  and  to  appoint 
jury  commisflionerB  to  draw  grand  and  petit 
jurors,  etc.  Section  8  requires  any  grand  jury 
KO  selected  to  proceed  as  at  a  regular  term.  Sec- 
tion 4  permits  one  indicted  by  a  grand  jury  im- 
paneled at  a  special  term,  to  be  tried  at  such 
term,  and  section  5  provides  that  nothing  here- 
in sbatl  repeal  any  part  of  chapter  4,  tit 
28,  except  so  for  ae  inoonslstent  therewith. 
Held,  that  articles  1114.  1116,  and  1116  were 
not  Inconsistent  with  the  amending  act,  and 
hence  were  not  repealed  thereby. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  I  64.*1 

2.  COUBTB  a  64*)— JUDGHENT  (f  11*)— SPECIAL 
TKKM  —  OaOANXZATION  —  OOKPIJAITCX  WITH 

Statute— Brraor  or  Nonoohfuahob. 

Where  the  order  of  a  district  judge  con- 
vening a  special  term  of  court  did  not  state  the 
length  of  time  deemed  neceesatr  for  the  holding 
of  nudi  special  term,  as  reqnized  by  Bar.  St 
1895,  art  1114,  and  no  notices  of  sndi  special 
term  were  Issued  by  the  clerk  and  posted  by 
the  sheritF,  as  required  by  articles  1115  and 
1116,  the  district  judge  had  no  authority  to 
hold  sndi  special  term,  so  that  a  Judgment  ren- 
dered thereat  was  hivalid. 

[Bid.  Note.— For  other  eaaes.  see  Courta.  Gent 
Dig.  H  218-229:  Dea  Dig.  |  64;*  Judgment 
Dec.  Dig.  I  ll.*i 

Appeal  from  District  Court.  Swlsber  Conn- 
tjr :  L.  S.  Kinder.  Judge. 

Action  by  D.  H.  Coffee  against  Old  JoweiL 
From  a  Jndgment  for  plaintiff,  defendant  ap- 
peals.  Berersed  and  rananded. 

Randolph  &  Randolph  and  Martin  &  Zim- 
merman, for  appellant  L.  W.  Dalton,  Hen-, 
drlx  &  Smith,  and  Theodore  Madt,  for  aiH 

p^ee. 

jyxyiiKhtS,  J.  The  jndgment  from  which 
this  appeal  la  prosecuted  was  rendered  on 


September  27,  1900,  at  a  special  term  of  the 
district  court  of  Swiaher  connty.  This  spe- 
cial term  was  convened  pnrsnant  to  an  or- 
Aer  dated  S^tember  17,  1909.  made  by  the 
district  judge,  reading  as  follows:  "The 
state  of  Texas,  county  of  Swisher.  Septem- 
ber 17th,  1909.  August  term  of  the  district 
court  of  said  connty,  1909.  It  appearing  to 
the  court  that  there  will  not  be  snffideot 
time  at  this  term  of  the  court  to  try  certain 
causes  now  pending  In  the  court  for  the  fact 
that  this  term  of  court  under  the  law  ends 
Sept.  18th,  1909,  and  as  a  matter  of  rfg^t  and 
justice  these  causes  should  not  be  contlnaed 
for  six  months,  or  nntll  the  next  r^nlar 
term  of  court  It  therefore  being  deemed  ad- 
visable that  a  special  term  of  this  district 
court  of  this  county  he  held  for  the  purpose 
of  disposing  of  certain  cases  and  business 
now  pending  on  the  docket  of  this  court  It 
is  therefore  ordered  that  said  special  term 
he  called  to  convene  and  commence  on  Sept 
27th,  1909.  It  is  ordered  that  the  foUowing 
causes,  to  wit  D.  M.  Coffee  v.  Gid  Jewell, 
No.  676;  J.  T.  Lemmon  v.  T.  B.  Bond.  No. 
540,  be  and  are  hereby  set  for  said  special 
term  for  trial.  It  being  shown  to  the  court 
that  all  the  parties  plaintiff  and  defendant 
and  their  counsel  in  said  causes  are  in  open 
court  and  are  fully  advised  of  this  special 
term,  there  will  be  no  notices  served  on  them 
by  the  clerk  of  this  special  term,  and  such 
other  business  as  may  be  necessary  will  be 
disposed  of  at  said  special  term." 

CSiapter  4,  tit.  28,  of  the  Revised  Statutes 
of  1695.  provides  for  the  holding  of  special 
terms  of  district  courts,  and  the  following 
three  articles  appear  In  that  chapter : 

"Art  1114.  Whenever  It  may  become  nec- 
essary, In  the  opinion  of  the  district  Jodge, 
to  bold  a  special  term  In  any  county  In  his 
district  he  shall  cause  to  be  entered  an  or- 
der to  that  effect  upon  the  minutes  of  a  reg- 
ular term  of  the  court  held  in  said  €0000". 
and  In  said  order  shall  appoint  the  time  for 
the  holding  of  sudi  special  term  at  a  day  not 
less  than  thirty  days  after  the  adjournment 
of  the  regular  term  at  whldi  such  order  is 
entered,  which  order  shall  state  the  length 
of  time  deemed  necessary  for  the  holding  of 
such  special  term. 

"Art.  1115.  Upon  the  order  provided  for 
In  the  foregoing  artlde  being  entered,  the 
clerk  of  the  district  court  of  such  connty 
shall  Issue  six  notices  containing  a  copy  of 
order  of  the  court  as  entered,  and  also  the 
name,  style  and  number  of  each  case  appear- 
ing upon  the  docket  of  said  conrt  whidi  will 
be  before  the  court  for  disposition  at  soch 
special  term,  which  notice  and  copies  shall 
be  under  seal  of  the  court 

"Art  1116.  The  sheriff  shall  post  the  tme 
copies  of  said  notice  at  six  public  places  In 
snch  county,  one  of  which  shall  be  at  ttie 
courthouse  door,  and  shall  return  the  origi- 
nal notice  to  the  special  term,  with  his  re- 
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turn  tbereon,  stating  the  manner  In  whldi 
tie  has  executed  the  same,  which  notice  and 
return  shall  be  entered  In  fall  In  the  mln- 
utes  of  the  court" 
,  By  the  act  of  the  twemy^nlnth  Leg^Iature, 
1905,  p.  116,  the  law  for  holding  special  terms 
of  the  district  court  waa  amended  In  the  fol- 
lowli^  language: 

"Section  1.  Where  It  may  become  adrla- 
able  in  Uie  opinion  of  the  Ju(3^  of  the  dis- 
trict in  which  any  county  in  ttae  state  of 
Texas  may  be  situated,  to  hold  a.  spedal  term 
or  terms  of  the  district  courts  therein,  such 
special  term  or  terms  may  be  lield. 

"Sec.  2.  Ttae  Judge  of  the  district  In 
whldi  a  county  may  be  situated,  in  wfaidi  It 
is  derawd  advisable  snch  inOge  ttaat  a 
special  term  of  the  courts  should  be  held, 
may  canrene  such  special  torn  of  the  courts 
at  any  time  whidi  may  be  fixed  by  him.  The 
said  Judge  may  appoint  Jury  commlsaioneTS, 
who  may  select  and  draw  grand  and  petit 
Jurors  In  accordance  with  the  law;  said 
Jurors  may  be  summoned  to  appear  before 
said  courts  at  sudi  time  as  may  be  designat- 
ed by  the  Judge  thereof;  provided,  that  in 
the  discretion  of  the  Judge,  a  grand  Jniy  need 
not  be  drawn  or  Impaneled. 

"Sec.  S.  The  grand  Jn^  selected  as  provid- 
ed f&r  In  the  preceding  section  shall  be  duly 
Impaneled  and  proceed  to  the  dlscba^  of 
Its  duties  as  at  a  regular  term  of  the  court 

"Sec.  4.  Any  person  indicted  1^  the  grand 
Jury  impaneled  at  a  special  term  of  the  courts 
may  be  placed  upon  trial  at  said  special  term. 

"Sec.  5.  Nothing  herein  contained  shall  be 
fatid  to  repeal  any  part  of  the  provteimis  of 
4duipter  4  of  title  2a  in  the  Revised  Civil 
Statntea  of  Texas,  except  so  far  as  the  same 
may  be  inconsistent  with  tlie  [irovislons  in 
this  act" 

It  will  be  noted  that  in  article  1114  of  the 
Revised  Civil  Statutes  copied  above  it  Is  re- 
.^ulred  that  the  order  of  the  district  Judge, 
convening  a  spedal  term  of  court,  "shall  state 
the  length  of  time  deemed  necessary  for  the 
folding  of  Bucb  special  term.**  and  by  artl- 
t^les  1115  and  1116  notices  of  such  special 
terms  are  required  to  be  Issued  by  the  clerk 
and  posted  by  the  sheriff.  These  provisions 
of  the  old  'law  are  not  Inconsistent  ^th  any 
of  the  terms  of  the  amendment,  and,  there- 
fore, are  In  full  fbrce.  It  will  be  noted  that 
the  order  of  the  district  Judge  convoolng  the 
special  term  at  whldi  this  case'  was  tried  did 
not  contain  a  statement  of  the  length  of  time 
which  tike  Judge  deemed  necessary  for  the 
holding  of  the  special  term,  and  It  is  also 
shown  by  the  record  that  the  requirements 
for  the  Issuance  and  service  of  the  pottces 
provided  In  articles  Ills  and  1116  were  not 
con^lled  with. 

The  Legislature  having  provided  the  steps 
necessary  for  the  boldlng  of  a  special  term 
of  court,  the  district  Judge  was  without  law^ 
ful  authority  to  hold  sudi  a  term  without 
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complying  with  the  preliminaries  prescrib- 
ed, and  by  reason  of  the  tWure  to  comply 
with  the  requirements  of  the  statute  in  the 
particulars  noted  above,  the  Judgment  was 
invalid.  Cyc.,  vol.  11,  pat^  727j  72^  and 
781,  and  authorities  -Qiereln  dted. 

Other  wrors  assigned  wUl  not  be  discussed. 

Reversed  and  remanded. 


BROWN  V.  BROWN  et  al. 
(Oourt  of  Civil  Appeals  of  Texas.    Oct.  15, 
1910.    Rehearing  Denied  Nov.  5,  1910.) 

1.  VSNDOB  AKO   FUBCHASBB    (8  219*)— BONO 
lOB  TlTU>-RlOBT8  OF  PUBCUASEIL 

Ordinarllv  a  bond  for  title  gives  to  the 
parchnser  saob  equitable  title  as  will  anthoiiKe 
a  recovery  of  the  land  described. 

[Ed.  Note. — For  other  cases,  see  Yeador  and 
Purchawr,  Dec.  Dig.  {  219.*] 

2.  PuBUc  Lands  (f  178*)— School  Lands— 
AoQuismoM  or  Tmx, 

Title  to  state  school  land  can  only  be  se- 
cured by  an  original  or  substituted  purchaser 
from  the  state,  accompaDled  with  actual  set- 
tlement and  coQtinnea  occupaacy,  and  while 
one  may  accept  a  transfer  from  another  and 
make  settlement  and  occupancy  of  the  land,  his 
only  right  is  that  of  a  substituted  purchaser, 
and,  as  such,  he  must  make  the  affidavit  of  set- 
tlonent  and  occupaucy  required  by  Rev.  St 
1895,  art.  4292,  and  aver  that  he  is  purchasing 
the  land  for  hla  home,  and  that  he  Is  not  act- 
ing in  collusion  with  others. 

lEH.  Note.— For  other  eases,  see  Public  Lands, 
Dec  Dig,  t  178.*] 

3.  CoNTBAoiB  (I  lis*)— VAZJDirr— Bhioboi- 

HENT. 

A  contract  made  at  or  before  the  vesting 
of  title  in  school  land  In  a  subetitnted  pur- 
chaser, which  contemplates  that  a  tiiird  oerson 
shall  acquire  an  interest  in  the  land  without 
tbe  required  settlement  and  occupancy,  aad 
that  the  substituted  purchaser  shall  commit 
perjury  In  his  affidavit  of  settlement  and  occn- 
pancy,  will  not  be  enforced  by  the  courts  at 
the  suit  of  the  third  person. 

[fid.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {S  521-541;  Dec.  Dig.  i  113.*] 

Appeal  from  District  Court  Midland  Coun- 
ty; S.  J.  Isaacks,  Judge. 

Action  by  Charley  Brown  against  Mamie 
Brown  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

A.  S.  Hawkins,  for  appellant  Jno.  B. 
Howard  and  Graham  B.  Smedley,  for  appel- 
lees. 

CONNER,  C.  J.  Appellant  Instituted  this 
suit  against  Mamie  Brown  and  her  son,  Joe 
BrowD,  Jr.,  and  others  not  necessary  to  men- 
tion, by  filing  a  petition,  the  first  count  of 
which  was  in  the  ordinary  form  of  trespass 
to  try  title,  to  recover  public  school  sections 
6  and  8  In  block  41,  Midland  county. 

Tbe  second  count  set  forth  and  sought  a 
specific  performance  of  the  following  con- 
tract: 

'^e  State  of  Texas,  County  of  Midland — 
"Know  all  men  by  Oiese  presraits  that  we, 
J<Meph  T.  Brown,  as  principal,  and  Z.  T. 
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BrowD,  as  surety,  are  held  and  firmly  faonnd 
unto  Charley  Brown  In  the  fall  and  Just  sum 
of  twenty-five  hundred  (|2,500.00)  for  the 
payment  of  all  of  which  well  and  truly  to 
be  made,  we  bind  ourselTes,  our  belts,  ex- 
ecutors and  admiiiistratora  firmly  by  these 
presents. 

"The  condition  of  the  foregoing  obligation 
Is  as  follows:  Wbereas,  the  said  Joseph  T. 
Brown  and  Charley  Brown  are  partners  In  a 
stock  ranch  located  In  Upton  county,  Texas, 
and  are  equally  Interested  In  said  stock 
ranch  and  are  equal  partners  and  members 
of  the  firm  of  Brown  Bros. ;  and  whereas, 

"The  lands  hereinafter  described  are  to  be 
appropriated  to  the  uses  and  benefits  of  the 
said  firm  of  Brown  Bros,  for  a  stock  ranch 
and  the  expenses  of  said  stock  ranch,  Includ- 
ing the  Interest  and  taxes  and  purchase 
nion^  for  said  lands  hereinafter  described, 
are  to  be  paid  out  of  the  funds  of  the  said 
Brown  Bros. ;  and  whereas, 

'Tor  and  In  consideration  of  the  foregoing 
premises  and  In  consideration  of  tbe  said 
Charley  Brown  bearing  one-half  of  the  ranch 
expenses  of  the  said  firm  of  Brown  Bros, 
and  paying  one-half  of  the  expenses  accrued 
and  to  accrue  to  the  lands  hereinafter  de- 
scribed, by  reason  of  interest,  taxes  and 
principal  due  and  to  become  due, 

"The  said  Joseph  T.  Brown  has  bargained, 
sold  and  agrees  to  convey  on  June  1st,  1909, 
subject  to  the  obligations  of  tbe  original  pur- 
chaser to  the  state  of  Texas  for  purchase 
money,  an  undivided  one-half  interest  In  and 
to  the  following  described  lands,  to  wit: 
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"Now,  therefore,  If  the  said  Charley  Brown 
shall  pay  one-halt  of  the  expenses  of  tbe 
said  lands  above  described,  inclndlng  princi- 
pal. Interest  and  tans  when  due,  contlnu- 
00^  from  this  date  to  June  Ist,  1009,  and 
shall  in  all  things  comply  with  the  for^^o- 
ing  conditions  of  this  bond,  and  if  the  said 
Joseph  T.  Brown  shall  on  June  Ist,  1909, 
»»cute  and  deliver  to  the  said  Qtiarley 
Brown  his  school  land  deed  for  an  undivided 
one-half  Interest  in  and  to  the  above  describ- 
ed lands,  subject  to  the  obligations  of  the 
said  oiie^al  purchaser  of  said  lands  to  tbe 
state  of  Texas  fw  purchase  money,  then 
this  obligation  shall  be  null  and  void  and  of 
no  furtho-  force  ^nd  effect 

"Witness  our  bands  this  the  20th  day  of 
September,  1006. 

"tSlgned]  Joe  T.  Brown,  Principal. 

"Z.  T.  Brown,  Surety." 

Upon  the  concluBlon  of  the  evidence,  tbe 
court  gave  to  the  Jury  a  peremptory  Instmc- 
Mon  In  appellees'  favor,  and  judgment  was 
entered  accordingly. 

The  ei-ldence  1b  undlspnted  that  Kme  time 


In  June,  1906,  Z.  T.  Brown  owned  a  ranch 
containing  among  others  the  four  sections 
of  land  in  controversy  In  this  suit,  these  sec- 
tions having  been  about  that  time  purcbased 
by  him  from  the  state  of  Texas;  tbat  on 
tbe  19th  day  of  September  thereafter,  Z.  T. 
Brown.  Joined  by  his  wife,  Sarah  Brown, 
duly  conveyed  tbe  four  sections  of  land  spec- 
ified Id  the  contract  above  set  out  to  bis  son, 
Joseph  T.  Brown,  tbe  husband  of  filamle 
Brown,  the  father  of  the  minor,  Joseph 
Brown,  Jr.,  and  the  brother  of  appellant, 
Charley  Brown;  that  the  recited  considera- 
tion for  this  deed  was  $10  and  "love  and 
affection  for  our  son.  Joseph";  that  imme- 
diately thereafter  Josepb  T.  Brown  and  his 
wife,  Mamie,  and  child,  went  upon  tbe  land 
In  controversy  and  continued  to  occupy  It 
as  a  home  until  the  6th  day  of  July,  1907, 
upon  which  date  Joseph  Brown  died.  Ap- 
pellee Mamie  Brown,  with  the  child,  con- 
tinued to  occupy  the  premises  as  her  home 
from  thenceforward  until  the  three  years' 
occupancy  required  by  the  law  had  been 
completed.  Z.  T.  Brown  testified  that  his 
sons,  Joe  Brown  and  Charley  Brown,  were 
partners  in  tbe  ranching  business  and  that 
he  gave  the  ranch  to  them.  There  was  tes- 
timony to  tbe  effect  tbat  his  purpose  In  ex- 
ecuting the  deed  to  Joe  Brown  and  requir- 
ing the  execution  of  the  contract  sued  upon 
was  to  thereby  vest  in  Charley  Brown  an 
equal  Interest  with  his  brother,  Joe,  in  the 
lands  conveyed.  Charl^  Brown  testified  to 
the  effect  that  be  and  his  brother  were 
equally  Interested  In  the  ranch ;  that  the 
payments  of  interest,  etc.,  upon  the  lands 
in  controversy  were  paid  out  of  partnership 
funds,  as  were  also  payments  upon  two  or 
more  sections  tbat  he,  himself,  later  applied 
for  and  had  awarded  to  him.  He  d^ed, 
however,  that  any  agreement  existed  by 
virtue  of  which  he  in  turn  was  to  convey  to 
Joe  Brown  or  Mamie  Brown  an  undivided 
one-half  interest  in  the  lands  acquired  by 
him.  The  evidence  further  shows  tbat  upon 
the  making  of  the  contract  above  set  ou^ 
which  was  upon  the  day  of  the  execution 
of  tbe  deed,  it  was  d^ivered  to  Joe  Brown 
for  delivery  to  Charley  Brown,  but  whether 
in  fact  It  was  ever  ddivered  to  Charley 
Brown  by  his  brother,  Joe,  the  record  falls 
to  disclose.  Mrs.  Mamie  Brown  testified  that 
some  time  after  her  husband's  death  ahe 
found  it  among  his  private  papers  in  a 
trunk,  and  that  upon  application  of  Z.  T. 
Brown  therefor.  It  was  delivered  to  him  and 
Z.  T.  Brown  later  delivered  it  to  Charley 
Brown,  wbo  thereupon  caused  It  to  be  re- 
corded November  27,  190S,  more  than  a  year 
after  the  death  of  Josepb  Brown. 

Appellant,  In  assigning  error  to  the  court's 
peremptory  charge,  presmts  two  contentions: 
First,  that  by  virtue  of  the  premises  be  had 
an  equitable  title  to  an  undivided  <ate>half 
interest  In  the  lands  sued  for,  or  If  not,  tbat 
be  was  entitled  to  tbe  specific  performance 
of  the  contract  loed  qpon.  We  think  both 
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omtentlonB  must  be  orerraled.  While  ordi- 
narily a  bond  for  title,  as  api>ellant  urgee 
the  contract  to  1b  each  equitable  title 
as  in  this  state  will  authorize  a  recovery  for 
lands»  the  only  way  which  title  to  school 
lands  can  be  secured  Is  by  an  original  or 
Bubstltnte  purchaas  from  the  state,  accom- 
panied with  actual  settlunent  and  conttnued 
occupancy.  It  is  rtot  contended  that  appel- 
lant at  any  time  enx  settled  upon  or  oc- 
cupied the  lands  lu  controversy  as  his  home. 
His  occupancy.  If  any,  was  merely  Incidental 
to  his  business  as  a  member  of  the  ranching 
firm  with  his  brother,  and  to  give  the  con- 
tract the  legal  effect  Insisted  upon  is,  we 
think,  to  violate  the  spirit,  If  not  the  letter, 
of  onr  school  land  law,  Joe  Brown,  under 
the  atatnte^  was  authorized  to  accept  the 
transfer  and  make  settlem^t  and  occupancy 
of  the  lands  la  controTeray,  but  bis  only 
standing  or  rl^t  was  that  of  a  substitute 
punfteser.  A»  such,  he  was  required  under 
the  law,  to  make  not  only  the  familiar  affi- 
davit of  settlement  and  occnimncy,  but  also 
to  swear  that  he  was  buying  the  land  for  his 
home  and  that  be  was  not  acting  in  coUuslon 
with  others  for  the  purpose  of  buying  the 
land  for  any  other  person,  or  corporation, 
and  that  no  persona  or  corporation  were 
interested  In  the  purchase  save  himself.  Bee 
Rev.  St  1805.  art  4282.  The  ocmtract,  there- 
fore, assuming  It  to  have  beoi  delivered  and 
to  have  been  made  for  the  purpose  insisted 
upon  by  appellant,  cont^nptated,  not  only 
the  acquisition  of  tlUe  by  Gbarley  Brown 
without  the  required  settlenmt  and  occu- 
pancy, but  also  perjury  <m  the  part  of  his 
brother,  Joe  Brown,  and  falls  within  that 
class  of  contracta  that  the  courts  uniformly 
refuse  to  enforce.  See  Anderson  v.  Car* 
kins,  185  U.  S.  483,  10  Sup.  Gt  90B,  84  U 
Ed.  272,  reversing  the  opinion  by  the  Su- 
preme Court  of  the  state  of  Nebraska  of  con- 
trary effect  dted  herein  in  behalf  of  appel- 
lant See,  'also,  Rogers  v.  Bladuhear,  128 
S.  W.  888. 

Appellant  Insists  that  no  one  but  the  stete 
can  raise  t*ie  question  of  fraud,  and  that 
this  court  has  upheld  bonds  for  title— dtinft 
among  others,  the  leading  cases  of  Logan  v. 
Curry,  95  Tex.  664,  68  S.  W.  129;  Under^ 
wood  V.  King.  102  Tex.  561,  119  S.  W.  288; 
Witcher  V.  Wiles,  83  Tex.  Civ.  App.  68.  76 
8.  W.  888.  We  think  the  present  case,  how- 
ever, distinguishable  from  those  mentioned 
In  that  the  bond  for  title  upheld  in  Witcher 
T.  Wiles,  above  referred  to,  was  executed 
aftar  and  not  as  here,  at  the  time  or  before 
the  title  bad  vested  in  the  party  sought  to 
be  charged.  Its  per£pnnance  required  noth- 
ing inconsistent  with  the  affidavits  necessary 
to  be  made  under  the  school  land  law,  and 
the  decision  In  Logan  v.  Curry,  we  ^ink,  Is 
without  application.  In  the  case  last  refer- 
red to  an  independent  party  sought  to  de- 
stroy the  tide  of  Logan  because  of  alleged 


collusion  between  Logan  and  his  vendor,  but 
here  a  party  Is  seeking  the  aid  of  the  courts 
to  enforce  a  collusive  contract  which  pre- 
sente  an  altogether  dlffer«it  question. 

We  conclude  that  the  court  properly  In- 
structed a  verdict  for  appellees,  and  the 
Judgment  is  accordingly  affirmed. 


3AMTA  F£.  L.  B.  &  P.  IiAND  &  TRUST  CO. 

V.  CUMLBY.t 
(Court  «f  Civil  Appeals  of  Texas.    Oct.  IB, 
18ia    Rehearing  Denied  Nov.  19,  1910.) 

1.  AFPBAIUNCB  (i  9*)  —  jTTBISDICnON  OF  DK- 
FBNDANT— PUA  OF  PbIVILEOE. 

A  verified  plea  of  privilege,  without  any 
limitation,  is  a  general  appearance  luffident  to 

support  a  judgment  b;  default 

[Ed.  Note.— ror  other  cases,  see  Amiearance, 
Cent.  Dig.  SI  42-62,  81 ;  Dec.  Dig.  |  9.*] 

2.  Bills  and  Notes  (f  468*)  —  Actions — 

PlEAOINQ — DBUVEBT  op  iNSTBUlfENT. 

In  an  action  on  a  duebill,  an  allegation  In 
the  petition  that  defendants  executed  and  en- 
tered into  said  writing,  a  copy  of  which  U  set 
out,  is  sufficient,  to  show  delirery,  for  the  alle- 
gation imports  a  delivery. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  aTiUTS;  Dec.  Dig.  | 
463.*  I 

3.  Bills  and  Notis  (i  467*)  —  Actions  — 
Pleading— Natubb  of  Contbact. 

In  an  action  on  a  duebill  an  allegation  In 
the  petition  that  the  iustniment  of  writing  evi- 
denced an  indebtedness  due  the  plaintiff,  and 
that  it  was  given  to  the  plaintiff's  wife,  etc.,  was 
sufficient  to  show  that  defendants  became  liable 
and  promised  to  pay  the  plaintiff  the  said  sum, 
and  that  he  was  the  legal  owner  thereof,  for  as 
a  matter  of  law  the  husband  Is  the  pn^r  party 
to  sue  upon  bis  wife's  cfaoses  In  action. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  S  467.*I 

4.  Appeal  and  Ebrob  (f  452*)— Bt  Default 
— JuBisDicTioN  Necessabt— Notice  of  Ap- 

In  an  action  on  a  duebill,  defendants  ap- 
peared, and  pleaded  their  privilege  to  have  the 
action  traoeferred  to  their  home  county.  This 
was  granted,  and  the  plaintiff  gave  notice  that 
he  would  appeal.  Tlie  appeal  was  not  taken 
within  the  time  authorised,  and,  after  that  time, 
tbe  plaintiff  secured  a  judgment  by  default  In  the 
county  to  which  the  action  had  been  transfer- 
red. Held,  that  that  court  had  sufficient  juris- 
diction, for  the  notice  of  appeal  did  not  suspend 
the  jurisdiction  as  an  appeal  wouM  have  none. 

[Ed.  Note.— For  other  case^  see  Appeal  and 
Error.  Dec.  Dig.  {  452.*J 

Error  from  District  Court,  Jones  County; 
0.  b.  Hlgglns,  Judgew 

Action  by  James  T.  Onml^  against  I.  J. 
Pierce  and  O.  W.  Power,  copartners,  doing 
business  as  the  Santa  V6,  Llano,  Estacado 
&  Fadflc  Land  ft  Trust  Gompaiqr.  From  a 
Judgment  for  platntUt  defeudants  bring  er- 
ror. Affirmed. 

Woodruff  &  Woodruff,  for  plaintiffs  in  er- 
ror. Whltt^  Swafford  and  King  ft  Isaacks, 
for  d^eidant  In  wror. 

SPEEB,  J.  This  is  an  action  by  James  T. 
Cumley  f^alnst  the  Santa  F6,  Uano,  Esta- 


•For  other  eases  see  same  tople  and  McUoa  NUMBER  tn  D«o.  Dig.  a  Am.  Dig.  Key  He.  Bsrles  ft  lUp'r  Indsns 
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cado  &  Padflc  Land  ia  Tnist  Company,  a  co- 
partnership composed  ot  I.  J.  Pierce  and 
G.  W.  Power,  to  recover  the  sum  of  fl,880 
alibied  to  be  dne  on  certain  contracts  set 
ont  The  suit  vnts  Instituted  In  the  district 
eonrt  of  Midland  county,  and  Pierce  and 
Povrex  eadk  filed  bis  plea  of  XHlvUege  to  be 
sued  In  Jvnaa  county,  the  connty  of  their 
residence.  Upon  the  trial  of  these  pleas,  the 
district  court  sustained  them,  and  ordered 
the  clerk  of  his  court  to  make  a  complete 
transcript  of  the  papers  of  said  cause,  and 
transmit  the  same  to  the  clerk  of  the  dis- 
trict court  of  Jones  coimty.  To  this  Judg- 
m^t  the  plaintiff  excepted,  and  gave  notice 
of  appeal  to  this  court,  and  the  trial  court 
allowed  80  days  after  adjournment  In  whldi 
to  prepare  and  file  statemait  of  facts  and 
bills  of  exceptions.  No  appeal  bond  appears 
to  bare  been  filed,  and  on  June  24,  1909,  the 
transcript  of  the  papers  was  filed  in  the  dis- 
trict court  of  Jones  county,  and  on  July  7, 
1909,  a  Judgment  by  default  was  entered  In 
faror  of  the  plaintiff  for  the  amount  sued  for. 
From  this  Judgment  the  present  writ  of 
error  Is  prosecuted. 

The  ground  of  attack  set  out  In  the  first 
and  second  assignments  of  error  Is  predicat- 
ed upon  the  alleged  insufficiency  of  the 
citation  issued  by  the  clerk  of  the  district 
court  of  Midland  county.  But,  whatever  the 
defects  in  that  writ,  tbey  must  be  held  to 
have  been  waived  when  the  defendants  filed 
their  answer  In  that  court.  It  Is  true  the 
answer  consisted  alone  of  a  verified  plea  of 
privilege,  hut  It  In  no  way  limited  the  ap- 
pearance to  the  purpose  of  urging  this  plea, 
and,  if  It  did,  the  effect  would  probably 
not  be  different,  since  the  object  of  a  writ 
of  citation  is  to  give  notice  to  the  de- 
fendant, and  It  Is  well  settled,  both  by  stat- 
ute and  decision,  that  the  ^ing  of  an  answer 
constitutes  an  appearance  for  the  defend- 
ant, so  as  to  dispense  with  the  necessity  for 
the  issuance  or  service  of  citation  upon  him. 
Sayles*  Ann.  Olv.  St.  1807,  art.  1242;  York  T. 
State.  73  Tex.  651, 11  S.  W.  869. 

It  la  next  Insisted  by  plaintiff  In  error 
tliat  plaintiff's  petition  is  InsuflBtdent  to  sup- 
port a  Judgment  by  default,  the  supposed 
vice  being  that  there  Is  no  allegation  that 
the  dueblll  sued  on  was  ever  delivered  to 
plaintiff,  or  that  the  defendants  became  Jla- 
ble  and  promised  to  pay  plaintiff  the  said 
sum,  or  that  the  plaintiff  was  the  legal  own- 
er or  holder  of  the  instrument  at  the  time  of 
bringing  suit.  It  Is  true  the  petition  does 
not  expressly  allege  a  delivery  of  the  instrn- 
ment,  but  it  does  allege  that  the  defendants 
executed  and  entered  into  the  said  writing, 
a  copy  of  which  Is  set  out.  An  auction 
that  an  instrument  was  made  and  executed 
imports  a  delivery  of  it.  Blount  v.  Ralston, 
20  Tex.  132;  Loungeway  v.  Hale,  73  Tex. 
495,  11  S.  W.  537.  The  petition  further  al- 
l^es  that  the  Instrument  of  writing  evi- 


dences  an  Indebtedness  due  the  plaintiff  by 
reason  of  the  premises,  and  Is,  we  think, 
sufficient  as  against  the  objections  made. 
The  dueblll  appears  to  have  been  given  to  the 
plaintiff's  wife,  but  the  petition  discloses  the 
relation  of  the  parties  and  as  matter  of 
law  the  husband  Is  a  pn^wr  party  itointlff 
on  such  an  Instrumoit. 

Finally,  It  Is  contended  diat  the  giving  of 
notice  of  appeal  by  the  plaintiff  In  the  dis- 
trict court  of  Midland  county  had  the  ef- 
fect to  excuse  appellants  from  all  diligence 
in  attending  the  district  court  of  Jones  coun- 
ty pendii^  the  time  when  by  law  the  plain- 
tiff might  have  perfected  his  appeal,  or  sned 
out  his  writ  of  error.  It  Is  true  the  statnte 
now  In  force  under  which  the  transfer  to 
Jones  county  was  made  ai^wars  to  authorise 
an  appeal  from  such  order,  and  It  would!,  of 
course,  follow  that  an  appeal  duly  perfected 
would  suspend  the  Jurisdiction  of  tiie  court 
to  which  the  transfer  had  been  made  pend- 
ing such  appeal,  but  we  cannot  bold  Uiat 
the  mere  giving  notice  of  appeal  would  have 
such  effect^  e^tedally  after  the  lapse  of  the 
time  within  whlcdi  law  an  appfad  bcmd  iR 
required  to  be  filed,  me  proceeding  we 
tbtaik  la  analogous  to  tbe  Isauance  of  an 
cutlon  on  a  final  Judgment  It  may  be  sus- 
pended 1^  i>erfectlng  an  appeal,  but  tbe 
more  notice  of  aK>eal  will  have  no  such  ef- 
fect It  was  tbe  duty  of  appdiants  to  take 
notice  all  pEoeeedlnga  pn^erly  had  in  the 
district  court  ot  JwMB  county,  tbe  court  to 
which  their  cause  was  properly  transferred 
upon  their  own  plea. 

We  find  no  erm  In  the  Judgmait,  and  It 
is  affirmed. 


CBABB  St  al.  v.  CElLiESTB  INDEPENDENTT 
SCHOOL  DIST.t 

(Court  of  Ovil  Appeals  of  Texas.    Nov.  19, 
1810;   On  Motltm  Cbr  Rehearing,  Dec  17, 
1910.)- 

1.  BcHooiii  AND  School  "Dtmxcm  ({  40*)— 
Addition  or  Tbrriioet  —  PSrmoK  —  Col- 

LATBEAL  ATTACK. 

Where  a  petition  to  add  territory  to  a 
scbod  district  alleged  that  tbe  dgnefs  were  a 

majority  of  the  persons  qualified  to  vote  for 
members  of  tlie  Le^slature  within  the  territory 
propoaed  to  be  added,  whether  sudi  signers  con- 
stltated  a  majority  was  a  question  for  the  d^ 
termination  <^  tiie  school  board,  and  their  af- 
armative  finding  could  not  be  collaterally  at- 
tacked. 

[Hi.  Note.— For  ottier  cases,  see  Schools  and 
School  Districts,  Cent  IHg.  I  70;  Dec  Dig.  | 
40.*] 

2.  Schools  ahd  School  Distmctb  a  40*>— 
TteanroaT— Anoinoif— Db  Facto  Ahhkxa- 

TiON— DEntcnvE  Prrmon. 

Where  a  school  board  had  atatutorr  author- 
ity to  extend  the  boundaries  of  the  district  on 
a  petition  duly  filed  for  the  pttrpoae,  the  tact 
that  tiie  petltlm  purported  to  Iiave  beoi  awom 
to  the  day  after  the  board  granted  the  prayer 
thereof,  and  that  a  copy  of  the  resolotloa  paned 
by  the  board,  contalniDg  a  descriptioo  of  the 
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property  added,  was  sot  filed  for  recoTd  ht  the 
countj  clerk's  office,  were  mere  Irregularities 
which  would  not  render  tl>e  proceeding  void,  in 
a  auit  by  ownen  of  portiona  of  the  land  em- 
braced in  tbe  added  territory. 

[Ed.  Note.— For  oOier  casea.  aee  Scboola  and 
School  Dlatrlcta,  Gent.  Dig.  |  70;  The  Dig. 
i  40.»] 

S.  Schools  and  School  Disraicia  (|  40*)— 
AnncxATZOK  or  Tbbbitobt— Di  Facto  An- 
nKXAnoN. 

Soch  proceedinn  at  leaat  conitltnted  a  de 
facto  annexation  of  tbe  property  attempted  to 
be  added,  which  coald  tmly  be  gnefltfoaed  by  the 
Btate  in  a  direct  proceeding  to  aet  it  aside. 

[Ed.  Note.— Fot  other  casM,  see  Sdioola  and 
School  DlatrietB,  Gent  Dig.  f  70;  Dec  Dig. 
I  40.*] 

4.  Sc^iiooLa  AND  School  Dibtbictb  (|  87*)— 
Annexation  of  OrfeRBrroBT- RssoLunon— 
Failubb  to  File  — Hbabiso  Ndno  Pbo 

Tunc. 

Where  die  trostees  of  a  school  district  fail- 
ed to  file  a  resolution,  coDtsininr  a  description 
of  territory  added  to  the  district,  for  record  with 
the  county  clerk,  such  omission  was  a  failure 
to  perform  a  mioisterial  duty,  which  could  be 
cured  by  a  nunc  pro  tunc  order, 

fEd.  Xote. — For  other  cases,  see  Schools  and 
School  Districts.  Dec.  Dig.  {  37.*] 

5.  Schools  and  School  Dibtbicts  (S  101*)— 
Addition  of  T^bbitobt— Tax  Lbvt. 

Where,  prior  to  the  addition  of  territory  to 
a  school  district,  It  had  voted  a  tax  of  20  cents 
on  the  $100  of  property  situated  in  the  district, 
for  school  purposes,  wnich  rate  had  been  leTied 
and  collected  for  several  years,  without  any  fur- 
ther election  to  detennins  tbe  rate  of  asseaa- 
ment,  audi  rate  Ipso  facM  became  applicable  to 
territory  added  to  the  district;  the  owners  of 
the  property  annexed  having  taken  no  steps  to 
bring  about  an  election  to  vote  off  the  tai^  aa 
auawtlKd^r^ylea*  Ann.  Or.  St.  Supp.  1906, 

[Ed.  Note.— For  other  caaea,  sea  Schools  and 
Schoc^^Diatrlcta,  Cent.  Dig.  |  2C2;  Dea  IHg. 

6.  Schools  and  School  DiffTRicTs  (f  102*)— 
Taxes- Lbvt  — Addition  of  Pbopkbtt- 
Cubing  iBBXGULABiniis  Ncno  Pbo  Tdnc. 

Where  proceedings  to  add  territory  to  a 
school  district  were  proper  except  for  the  non- 
performance of  certain  ministerial  acts,  whidi 
were  curable  nunc  pro  tunc,  the  property  add- 
ed to  tbe  district,  was  not,  by  such  irregulari- 
ties, exempted  from  liability  for  taxes  levied  for 
school  purposes  therein  prior  to  the  correction 
thereof. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Diatricta,  Ceut  Dig.  f  2S2;  Dec  Dig. 
1  102.*] 

On  Motion  for  Behearing. 

7.  Schools  and  School  Dzstbicts  (i  S7*)— 
Annexation  of  Tebritobt — Resolution — 
Petition. 

Where  a  board  of  school  trustees  granted 
a  petition  to  add  certain  territory  to  toe  dis- 
trict, the  proceedings  were  not  void  because  the 
resolution  of  the  board  did  not  give  the  bound- 
aries of  the  annexed  territory,  woich  were  fully 
set  out  in  tbe  petition,  which  could  be  looked 
to  to  determine  tbe  facts. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f  67;  Dec  Dig.  f 
37.*] 

Aii|>eal  from  District  Court,  Hant  Coont; ; 
T.  D.  Montrose,  Judge. 

Action  by  8.  O.  Ontib  and  others  against 
celeste  Independent  Scbool  District  Judg- 


ment for  defeakdant»  and  pUtlntHEs  appeal. 

Thompson  &  Mead,  for  appellants.  Looney 
&  Clark,  for  appellee. 

BOOKHOUT,  J.  This  was  an  action 
brought  by  ^Intlflli  to  bare  annulled  tbe 
attempted  Incfwporatltm  of  their  lands  as  a 
part  of  the  Ctfeete  Ind^endent  school  dis- 
trict and  to  mjoln  the  collection  of  taxes 
levied  therenpon  t<a  the  year  1908. 

Their  original  petition  was  filed  on  S^ 
tonber  18,  1006,  and  their  amended  petition 
was  filed  February  26,  190^  In  which  th^ 
allege  substanttally:  That  soma  time  dur- 
ing the  year  1907,  tbe  board  of  trustees,  act- 
ing for  and  In  behalf  <a  defmdant  district 
made  a  pretense  of  extending  the  limits  of 
said  district,  whidi  extension  was  so  ar- 
ranged as  to  Include  lands  and  premises  be- 
longing to  plalntUb,  wbidi  were  not  em- 
braced within  the  limits  of  said  district  as 
previously  o^anlsed.  That  pursuant  to  said 
pr^snded  extttis]<m  of  the  limits  of  said 
district  said  board  of  trustees  has  caused  to 
be  levied  and  assessed  a  tax  of  20  cmts  on 
the  llOO  worth  of  pnqierty  against  all  of 
the  property  owned  by  plaintiffs  within  the 
limits  of  said  extension,  and  are  pr^aring  to 
make  demand  for,  and  to  enforce  tbe  collec- 
tion ot,  the  taxes  so  levied,  setting  out  tbe 
number  of  acres  of  land  upon  which  taxes 
were  assessed  to  each  of  the  plalntUCs.  re- 
BpecUvely,  and  the  amount  of  taxes  so  as- 
sessed against  each  of  them.  That  the 
amount  of  lands  shown  by  said  assessment 
nAls  aa  belonging  to  each  of  ' the  idalntlfls, 
reqwctlvdy,  Is  In  excess  of  the  amounts  real- 
ly owned  by  than  within  tbe  limits  of  said 
extmslon.  That  the  pretended  extension  of 
said  district  was  attempted  to  be  made  in 
response  to  a  petition  signed  by  A.  J.  Byers, 
J.  B.  Hanson,  W.  J.  McOuIre,  J.  J.  Essary,^ 
S.  L.  Oreen,  and  O.  L.  McOulre,  and  pre- 
sented to  said  board  on  May  24, 1007,  and  the 
description  of  the  territory  as  set  out  In  said 
petitlm  Is  embraced  in  tbe  idalntUh*  petition 
herein.  That  said  attnnpted  extension  d 
tbe  limits  of  said  district,  and  the  levy  and 
assessment  of  the  taxes  as  above  shown 
f^lnst  the  property  of  plaintiffs,  are  with- 
out authority  of  law,  and  are  contra^  to  the 
Constitution  and  laws  of  this  state.  De- 
fendant filed  answer  nnbradng  genwal  and 
special  exceptkms,  general  denial,  and  an- 
swering specially  sets  out:  That  the  territory 
in  question  was  admitted  as  a  part  of  the 
dlstttet  in  question  upon  a  petition  tn  due 
and  legal  form,  signed  by  a  majori^  of  a 
class  of  voters  required  by  law  for  such  pur- 
poses, residing  hi  the  territory  at  the  time, 
snd  provM  up  in  a  legal  and  proper  man- 
ner, and  acc^ted  and  approved  in  a  legally 
suflldent  way  by  the  board  of  trasteea  of 
said  district  on  the  24tb  day  of  Blay,  1907. 
That  said  petition,  together  with  a  descrlp- 
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tlon  of  the  territory  In  qoeetlon,  was  duly 
recorded  aa  required  by  lav.  and  tbweafter 
Uie  whole  proceeding  was,  on  the  Ist  day  of 
October,  1908,  by  a  nunc  pro  tunc  iteolutlou, 
duly  approved,  and  the  territory  duly  accept- 
ed aa  of  date  May  24.  1907.  and  all  of  said 
proceeding  duly  recorded  In  the  office  of  the 
oonnty  clevis,  as  the  law  reonirea.  Ihat  Bald 
territory  has  been  recognised  by  the  legal 
authorities,  district,  county,  and  state,  as  a 
pert  of  the  district  aforesaid*  since  the  date 
last  above  named,  and  the  same  cannot  now 
be  called  In  question  by  the  E^lntlffs  In  this 
proceeding.  The  court  overruled  the  defend- 
ant's excwtions  to  jdalntlffa'  petition,  and 
on  trial  (»C  the  cause  before  the  court  Judg- 
ment was  rendered  In  favor  of  the  defendant, 
to  which  plaintiffs  e»!epted  and  gave  notice 
of  aipeal.  which  waa  diUy  pofected. 

While  the  mlnutea  of  this  court  show  tiiat 
this  canse  was  anbmltted  on  Mardi  B,  1910, 
the  record  did  not  come  in  the  posseBSltni 
of  the  members  of  this  court  until  the  Bth 
day  of  November.  I&IO.  The  trial  judge  filed 
conduslons  of  fact  and  law. 

Error  Is  asirigned  to  the  second  paragraph 
of  the  findings  of  fact,  which  paragraph  Is 
as  follows:  "Th&t  on  the  24th  day  of  May 
a  petition  In  due  and  legal  form,  rigned  by 
a  majority  of  the  Inhabitants  of  the  terri- 
tory In  question  In  this  caset  who  were  qual- 
ified to  TOte  for  monbera  of  tiie  Le^slatnre, 
was  presented  by  more  than  three  of  audi 
qualified  voters  to  the  president  of  the  board 
of  trustees  of  the  Celeste  independent  school 
district,  and  that  said  petition  had  ann^ed 
thereto  the  affidavit  of  more  than  three  of 
sudi  qualified  voters  to  the  facts  set  forth 
In  said  petition;  that  aaid  petition  fully 
desoibed  by  m^ea  and  bounds  the  territory 
In  question,  and  In  all  reapects  complied 
with  the  law  relating  to  tne  annezati<Hi  of 
territory  to  Ind^iendent  sdiool  districts  in 
this  state;  that  upon  the  filing  of  said 
petition  containing  the  afBdavlt  and  deao^ 
tlon  aforesaid  with  the  prarid«it  of  said 
board  of  trustees,  he  submitted  the  same 
to  the  1>oard  in  r^lar  session,  and  up- 
on inTeetlgatlon  Iv  It,  It  found  that  the 
proposed  addltl<m  would  not  Increase  the 
corporate  limits  of  said  district  so  that  the 
whfil^  when  so  Increased,  would  exceed  25 
square  miles,  and  that  the  petition  was  In 
all  respects  In  compliance  with  law  and 
signed  by  the  requisite  number  of  those  the 
law  designs  to  sign  such  petition  to  make  the 
same  valid,  and  that  upon  the  ascertaining 
of  such  facts  the  said  board  of  trustee?,  by 
a  resolution  duly  entered  upon  Ite  mlnutea  on 
the  24th  day  of  May.  1907,  received  said  ter- 
ritory as  an  addition  to  It,  and  It  became  a 
part  of  the  corporate  Undta  of  said  lnd^>«id- 
ent  school  district" 

The  proposition  presented  Is  that,  In  or- 
der to  incorporate  territory  into  an  adjacent 
sdiool  diatrlct  under  chapter  124,  |  153, 
ActB  20th  Leg.,  there  must  be  a  petition  pre- 
sented to  the  trustees  of  such  district,  signed 


by  a  majority  of  the  persona  residing  wlthm 
tiie  territory  frroposed  to  be  added,  who  are 
qualified  to  vote  for  members  of  the  Leglala- 
ture,  and  this  tact  muat  be  shown  by  an 
affidavit  accompanying  auch  petition.  So 
that  when  a  petltlai  la  iveseuted  to  aoch 
truatees,  signed  by  alx  persona,  one  of  wh<ui 
la  a  nonvoter  at  the  time,  such  petition  and 
the  affidavit  accompanying  It  must  show  that 
the  five  remaining  persons  dgnlng  tiie  same, 
who  are  qualified  voters,  are  a  majority  of 
the  persons  residing  within  such  tnrltory  at 
said  tlme^  who  are  qualified  to  vote  for  mem- 
bers of  the  L^slature,  and  In  tiie  abocaice 
of  sudi  Showing  said  board  could  not  law- 
fully grant  aald  petition. 

The  Celeste  independent  school  district 
was  IncOTporated  prior  to  January  1.  1907* 
and  said  district  Included  the  town  of  Ce- 
leste and  adjacent  territory,  the  whcde  not 
ecceeding  25  sqnare  mllea  In  area.  A  peti- 
tion algned  by  A.  J.  Byers,  J.  B.  Hanson.  W. 
J.  McGnIre,  J.  J.  Btoary,  S.  I*.  Oreen,  and 
O.  lu  McGulre,  asking  that  certoln  territory 
ther^  described  be  added  to  aald  Celeate 
Independent  school  district,  waa  presented  to 
said  school  board  on  May  24,  1907.  Said  pe- 
tition represented  that  the  six  persons  who 
were  signers  thereto  were  a  majwity  of  the 
persons  qualified  to  vote  for  membera  of  the 
Legislature,  raiding  witiiln  the  territory  pro* 
posed  to  be  added. 

There  waa  teatinumy  tendli«  to  show  tiiat 
one  of  the  signers  to  said  petiton  had  not 
paid  his  poll  tax,  and  therefore  waa  not  a 
qualified  voter,  ^niere  was  no  testimony  as 
to  tiie  others.  The  petition  all^^  tiiat  the 
signers  thereto  wen  a  majority  of  the  per- 
sons qualified  to  vote  for  membera  of  the 
Legislature  wltiUn  the  territory  proposed  to 
be  added,  and  whether  those  signers  consti- 
tuted a  majority  was  to  be  determined  br  the 
school  board,  and  their  finding  cannot  be 
called  in  question  ip  a  collateral  acton.  Scar- 
brough  V.  Eubfuik.  S3  Tex.  lOG,  63  S.  W.  573. 

Again,  it  is  contended  that  a  petition  pre- 
sented to  a  echoed  board,  asking  that  terri- 
tory be  added  to  a  school  district,  pursuant 
to  chapter  124, 1 153,  Acta  29tli  Legn  bi  order 
to  authorise  such  board  to  receive  and  In- 
corporate such  territory,  must  be  accompa- 
nied by  the  affidavit  of  at  least  three  or  the 
signers  to  the  facte  set  forth  In  sndi  peti- 
tion ;  and  that  any  act  of  such  board  In  add- 
ing territory  upon  a  petition,  not  so  a'Tompa- 
nled  by  sndi  affidavit,  would  be  a  nullity. 
Thla  petition  was  presented  tc  the  acnotd 
board  of  the  Celeste  district  on  May  24, 1807, 
and  upon  its  presentation  the  said  board 
caused  the  following  entry  to  be  made  npcm 
Ite  mlnutea:  *^he  petition  of  S.  1a  Green  and 
others,  also  the  petition  taaa  the  North  dis- 
trict, onanlmously  parsed.  The  followlm  are- 
the  boundaries  of  the  above."  setting  ont  the 
same.  No  other  or  forthw  action  was  taken 
by  said  board  upon  said  petition  nntll  Octo- 
ber 1,  1908.  The  Jurat  to  said  petiton  shows, 
that  it  was  sworn  to  on  May  20^  1907,  by 
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A.  J.  Byers,  J.  B.  Hanson,  A.  iL.  Green,  W. 
J.  McGttlre,  and  O.  L.  McGolre.  If  these 
dates  are  correct,  then  it  would  seem  that 
the  petition  was  acted  on  by  the  board  one 
■day  before  it  was  sworn  to.  Tlie  fact  that 
the  petltloD  porports  to  have  been  awom  to 
the  day  after  the  board  acted  upon  it,  and 
the  farther  fact  that  a  copy  of  the  resolu- 
tion passed  by  the  board  at  the  time,  con- 
taining a  description  of  the  territory  added, 
was  not  filed  for  record  in  the  connty  clerk's 
-office,  were  but  irregularities  which  would 
not  render  the  action  of  the  board  UiTaltd  at 
the  soit  of  plaintiffs,  owners  of  iwrtions  of 
the  land  embraced  in  the  added  territory. 
The  statute  conferred  on  the  board  authorl^ 
to  extend  the  boundaries  of  the  district  and 
add  other  territory.  The  board  then  had  Ju- 
risdiction over  the  matter,  and  its  action  was 
not  Toid,  bat  at  least  constituted  a  de  facto 
annexation  of  the  district,  whidi  could  only 
be  questioned  by  the  state  In  a  direct  pro- 
ceeding. Supplement  to  Bayles*  Ann.  Glv.  St. 
1906,  pp.  441-442;  El  Paso  T.  Ruckman,  92 
Tex.  86.  46  S.  W.  25 ;  Qraham  v.  OreenviUe, 
«7  Tex.  62,  2  S.  W.  742;  Railway  T.  Bratcher, 
118  S.  W.  1091 ;  25  Am.  &  Eng.  Ency.  of  Law 
<2d  Ed.)  p.  37,  and  authorities  cited  In  note, 
page  38. 

A^ain,  error  la  assigned  to  the  fourth  para- 
graph the  court's  findings  of  fact,  which 
paragraph  is  as  follows:  "I  find  that  on  the 
iBt  day  of  October,  1908,  a  resolution,  in  all 
respects  complying  with  law  and  fully  setting 
out  the  history  of  the  [weseDtatlon  of  the 
petition  for  annexation  of  said  territory,  the 
action  of  the  board  thereon,  the  flUog  and 
recording  of  said  petition,  the  failure  to  file 
and  record  the  resolntlon,  the  fttct  that  Ju- 
risdiction has  been  assumed  and  exercised 
over  the  territory  by  the  school  district  from 
the  time  said  petition  was  first  acted  npon, 
and  in  all  respects  fully  setting  out  all  of 
the  facts  in  detail,  and  resolving  that  In 
view  of  the  facts  said  territory  is  duly  ac- 
cepted, and  has  been  since  May  24,  1907, 
a  part  of  the  Celeste  Independent  school  dis- 
trict, was  dnly  and  unanimously  adopted 
by  said  board  of  trustees;  that  the  same 
contained  a  full  description  of  the  territory 
In  question  and  in  all  respects  compiled  with 
law,  and  was  adopted  as  a  nunc  pro  tunc 
resolution,  and  was  filed  and  recorded  In 
the  office  of  the  county  clerk  of  Hunt  county 
on  the  2d  day  of  October,  1906." 

It  is  insisted  that  a  school  board  has  no 
authority  to  pass  a  resolution  adding  terri- 
tory to  a  school  district,  except  In  response 
to  a  petition  then  presented,  signed,  and  veri- 
fied, as  prescribed  by  chapter  124,  J  153, 
Acts  29th  L^.,  and  a  resolution  seeking  to 
ratify  an  Illegal  act  of  such  board,  granting 
a  petition  prepared  and  signed  16  months 
prior  to  the  passage  of  such  resolution,  would 
be  a  nnllity.  This  contention  Is  not  sus- 
tained. We  have  already  held  that  the  action 
of  the  board  on  May  24,  1907,  was  not  void. 
The  petition,  which  was  acted  upon  by  the 


board,  complied  with  the  law  and  was  duly 
accepted  by  proper  action  of  the  board.  The 
only  omission  was  the  board's  failure  to  file 
the  resolution  containing  a  description  of  the 
added  territory  for  record  with  the  county 
derk.  This  was  a  ministerial  duty  and  conld 
be  cured  by  a  nunc  pro  tnnc  order. 

The  sixth  paragraph  of  the  court's  findings 
of  fact  is  assigned  as  error.  This  paragraph 
reads  as  follows:  "I  find  that  the  taxes  com- 
plained of  were  regolarly  and  legally  levied 
and  assessed  against  the  property  of  the 
plaintiffs  in  the  territory  in  question;  and. 
while  there  is  testimony  tending  tt^  show  that 
more  land  baa  been  assessed  against  some  of 
the  parties  than  such  parties  own  in  said  ter> 
ritory,  there  Is  no  evidence  that  such  parties 
did  not.  in  fact»  render  the  quantity  of  land 
assessed  for  taxation,  and  there  is  no  claim 
In  this  case  that  any  of  the  school  author- 
ities have  acted  fraudulently  in  any  respect 
in  connection  with  the  levy  and  assessment 
mentioned. 

The  proposition  presented  is  that  where  a 
tax  has  been  voted  upon  the  proi>erty  within 
the  limits  of  a  school  district,  other  territory 
cannot  be  thereafter  added  pursuant  to  chap- 
ter 124,  i  158,  Acts  29th  Leg.;  and  the  prop- 
erty within  such  added  territory  therein 
made  subject  to  such  tax.  Any  law  author- 
izing the  levy  of  such  tax  upon  property  so 
Included  in  a  school  district  would  be  In  vio- 
lation of  article  7,  {  8,  of  the  Constitution  of 
of  the  state  of  Texas.  This  proposition  is 
not  sustained. 

Prior  to  the  Ist  day  of  January,  1907,  the 
property,  tax-paying  voters  living  within  the 
limits  of  said  school  district  had  voted  a  tax 
of  20  cents  on  the  flOO  worth  of  property  sit* 
uated  within  the  same  for  school  purpoaes. 
and  for  several  years  prior  to  said  date  sold 
tax  had  been  annually  levied  and  collected 
by  the  trustees  of  said  district  for  the  sup- 
port and  maintenance  of  said  school.  No 
election  has  been  held  within  the  limits  of 
said  school  district  since  January  1,  1907,  to 
determine  as  to  the  levy  and  assessment  of 
any  school  tax  within  tiie  same. 

Where  a  school  district  has  voted  for  school 
purposes  a  tax  of  20  cents  and  afterwards 
other  territory  la  annexed,  there  is  nothing  in 
the  Constitution  requiring  another  election, 
In  which  those  In  the  annexed  territory  par- 
ticipate, before  property  in  such  territory  is 
subject  to  such  tax.  The  20-cent  tax  for 
school  purposes  had  been  legally  voted  In  the 
district  before  the  territory  In  question  was 
added.  Const  art  7,  S  3 ;  Graham  v.  Green- 
ville, supra.  Persona  owning  property  In  ter- 
ritory added  to  an  independent  school  district 
by  the  extension  of  its  boundaries  must  ac- 
cept conditions  as  they  find  tbem,  or  bring 
aboQt  an  election  to  vote  off  the  tax,  as  pro- 
vided for  by  statute.  Sayles'  Ann.  Civ.  St 
Supp.  1006,  p.  410. 

Again,  It  Is  contended  that  wbere  territory 
Is  so  added  by  a  resolution  passed  by  the 
school  board  of  said  district,  dated  October 
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1,  1908,  and  a  copy  of  same  filed  oa  October 
8,  1908,  tbe  owners  of  property  In  snch  added 
territory  are  not  liable  for  such  tax  for  the 
year  1008.  This  contention  is  not  sustained. 
Where  authority  Is  conferred  by  law  and 
exercised  by  the  proper  authority,  to  annex 
territory  to  a  school  district,  and  some  mere 
ministerial  act  is  omitted  and  the  territory 
is  neverthelees  received  and  recognized  as  a 
part  of  the  district  by  the  authorities  gen- 
erally, the  omission  may  be  cured  now  for 
then,  and  the  fact  that  such  territory  has 
been  duly  annexed  from  the  beginning  cannot 
be  Questittfied  collaterally,  or  by  any  one 
except  the  state.  Bl  Paso  t.  Ruckman,  su- 
pra; Graham  t.  Greenville,  supra;  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  741. 

We  «mclude  that  there  is  no  rererslble 
error  pointed  out  in  ttie  record,  and  the  Judg- 
ment Is  affirmed. 

On  Motion  for  Rehearing. 

The  appellants,  in  their  motion  for  rehear- 
ing, complain  at  that  part  of  our  opinion 
wherein  we  say:  "  The  petlton  of  S.  L.  Oreen 
and  others,  also  the  petition  from  the  North 
district,  unanimously  passed.  The  following 
are  the  boundaries  of  the  above,*  setting  out 
the  same."  The  complaint  is  that  the  resoln- 
tion  did  not  set  out  the  bonndarles  of  the 
district  This  contention  Is  correct  While 
the  resolution  did  not  give  the  boundaries  of 
the  district,  the  board  had  before  it  a  petition 
which  fully  described  by  metes  and  bounds 
the  territory  to  be  annexed,  and  acting  on 
this  petition  the  board  nnanlmonsly  passed 
the  resolution.  While  the  resolatlon  did  not 
give  the  boundaries  of  the  annexed  territory, 
we  think  the  petition  could  be  looked  to  in 
determining  that  fact  What  we  decided  was 
that  the  action  of  the  board  was  not  void. 

0!^  motion  for  rtiiearlng  is  OTermled. 


AMERICAN  BONDING  00.  OF  BALTI- 
MORE V.  LOGAN  et  al. 
(Ooart  of  Civil  Appeals  of  Texas.   Dec  10, 

1.  GUASDUN  AMD  WaBO  <!  26*)— DiATH  Of 

GnABniAN— Effect— OuARDiAw's  Account— 

JUBISDICTION  TO  SeTTLI:. 

On  death  of  a  guardian,  the  ward's  rela- 
tion to  the  eatat«  of  hU  former  suardian  was 
that  of  debtor  and  creditor,  bo  that  on  the  ap- 
pointmeDt  of  another  giiaraian  by  the  probate 
court  it  waa  without  jurigdiction  to  adjudicate 
the  matters  between  the  ward  and  the  estate  of 
the  former  guardian. 

[Ed.  Note. — For  other  caaes,  see  Gnazdfan  and 
Ward,  Dec.  Dig.  |  26.*] 

2.  Guabdian  and  Wabd  (I  177*)— Tebuina- 

TIOIT  OF  GUABDtANSmP— REI.EABE   OF  ES- 
TATE—J  0BIS  DICTION  OF  Pbobatx  COUBT. 
After  the  death  of  a  guardian,  the  probate 
court  is  withont  power  to  release  the  estate  of 
the  deceased  guardian  and  hla  bondsmen  from 
their  liability  on  the  deceased  guardian's  bond. 

FBd.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  |  177.»] 


3.  GuABDZAjr  akd  Wabd  (f  ITT*)— Deatk  or 
Guabdian  —  Guabdian's  Estatb— Beejcasb 
BT  Wabd  Ajtbr  Abbivino  at  Aob— Effect. 

Where  the  day  after  a  ward  became  21  be 
was  induced  to  release  the  estate  of  his  deceased 
guardian  from  liability  without  consideration, 
and  without  understanding  his  rlj^bti,  to  the 
knowledge  of  the  deceased  guardian's  surety, 
such  release  was  not  binding  on  him  in  favor  of 
such  surety,  though  executed  to  procure  a  set- 
tlement of  the  estate  of  his  deceased  guardian 
and  a  division  of  the  property. 

[Ed.  Note,— For  other  cases,  see  Guardian  and 
Ward,  De&  Dig.  I  177.»J 

4.  Guabdian  and  Wabd  (I  ITS*)— Guabd- 
ian's SUBETT— lilABIUTIKa  OF  WABD— SET- 
OFF. 

Where  a  guardian  was  primarily  liable  on 
his  bond  to  his  ward,  and  on  the  guardian's 
death  indebted  to  the  ward  the  guaraian'a  ea- 
tate  was  administered,  and  a  portion  of  the  pro- 
ceeds paid  to  the  ward  as  a  distributee,  the 
guardian's  surety  was  entitled  to  set  off  such 
amount  against  its  liability  for  a  devftstBTit 
committed  by  the  guardian. 

[Ed.  Note.— For  other  caaes,  see  Guardian  and 
Waid,  Dec.  Dig.  S  173.*1 

Appeal  from  District  Conrt,  Dallas  Coon- 
ty;  E.  B.  Muse,  Judge. 

Action  ijiy  John  A.  Logan  and  othern 
against  the  American  Bonding  Company  of 
Baltimore.  Judgment  for  plalntlfts,  and  de- 
fendant appeals.   Reformed  and  affirmed. 

Meador  ft  Davis,  for  i^wllsnt.  -  Wood  A 
WoQd,  for  apposes, 

BOOKiHOUT.  J.  On  December  81.  1906. 
the  plaintiff,  John  A.  Logan,  filed  suit  against 
the  American  Bonding  Company  of  Balti- 
more, seeking  to  recover  the  sum  of  $1,0U0 
with  Interest  thereon,  from  -November,  1900, 
to  date,  on  the  ground  that  W.  J.  Logan, 
father  of  the  plaintiff,  John  A.  Logan,  qnal- 
ifled  as  guardian  of  the  person  and  estate  of 
said  John  Logan,  giving  bond,  in  terms  re- 
quired by  law  in  tiie  sum  of  $4,000,  with  the 
American  Bonding  &  Trust  Company  of  Bal- 
timore, the  predecessor  of  the  American  Bond- 
ing Company  of  Baltimore,  as  sure^;  that 
thereafter  said  guardian  collected  the  sum 
of  $1,000  'belonging  to  said  John  A.  Logan 
and  had  failed  and  refused  to  turn  over,  or 
account  to  said  plaintiff  for  said  sum,  or 
any  part  thereof ;  that  on  May  3,  1008,  said 
W.  J.  Logan  died,  and  that  his  surety,  Amer- 
ican Bonding  Company  of  Baltimore,  was 
liable  for  said  sum  of  money,  with  Interest 

The  defendant  American  Bonding  Com- 
pany of  Baltimore,  replied  by  plea  of  abate- 
ment setting  up  that  on  or  about  September 
17,  190S,  the  county  court  of  Dallas  county, 
sitting  In  probate,  had  heard  and  approved 
the  final  account  of  W.  J.  Logan,  guardian, 
deceased,  filed  by  and  through  bis  represent- 
ative, R.  H.  Lee,  adminlstiiLtor  of  the  estate 
of  W.  J.  Logan,  deceased;  that  on  said  date 
there  was  a  fiinal  Judgment  rendered  and 
later  entered  by  the  county  iourt  of  Dallas 
county,  Tex.,  a  court  of  competent  Jurisdic- 
tion, fully  and  finally  releasli^  and  dlat^ai^ 


*Vor  oth«r  cases  see  sana  topic  and  section  NUUBKR  la  Dee.  Dig.  A  Am.  Dig.  Key  No.  Sarles  *  Rep'r  Indaaa 
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i3it  tbe  estate  of  W.  J.  Logan,  deceased,  and 
his  saretyt  American  Bonding  Company  of 
Baltimore,  from  all  liability  on  account  of 
tbe  said  goardlanshlp;  tbat  said  final  }udg- 
meat  bad  never  been  appealed  from  and  had 
never  been  set  aside  in  any  manner  provided 
by  law. 

The  defendant  further  filed  a  general  de- 
iDDrrer,  special  exceptions,  general  denial, 
and  also  set  ap  tbe  Jodgment  of  the  county 
court  of  Dallas  county,  releasing  said  sore^ 
and  Its  principal,  and  that  on  Septembw  8, 
1908,  and  after  said  plaintiff  reached  hla 
majority  and  before  said  final  order  was  en- 
tered by  the  county  court  of  Dallas  county, 
Tez.,  said  plaintiff  executed  and  delivered, 
for  a  valoaUe  consideration,  a  release  In  due 
form,  releasing  and  discharging  tbe  estate  of 
W.  J.  Logan,  deceased,  and  bis  surety,  Amer- 
ican Bonding  Company  of  Baltimore,  from 
any  and  all  liability  whatsoever,  on  account 
of  said  gaardianship.  The  defendant,  Amer- 
ican Bonding  Company  of  Baltimore,  further 
filed  a  cross-bill  against  the  estate  of  W.  3. 
Logan,  of  which  R.  H.  Lee  Is  administrator, 
setting  up  the  fact  that  It  was  surety  of  said 
W.  J.  Logan,  now  deceased;  that  before  ex- 
ecuting said  bond  by  said  American  Bonding 
Company,  as  surety,  said  W.  J.  Logan  agreed 
In  writing  to  hold  said  company  harmless 
and  protect  it  against  all  loss  sustained  by 
reason  of  making  said  bond;  and  naked  for 
judgm^  over  against  the  estate  of  W.  J. 
Logan,  deceased,  for  such  an  amount,  if  any, 
as  the  plalnUff  might  recover  against  said 
bonding  company.  The  estate  of  W.  J.  Lo- 
gan, deceased,  of  which  R.  H.  Iiee  is  ad- 
ministrator, did  not  answer  the  cross-'bill,  but 
adopted  the  plea  in  abatement  filed  by  said 
defoidant,  and  later  amended  and  amplified 
said  plea;  and  further  pleaded  fully  and 
particularly  the  matters  and  things  set  out 
by  the  American  Bonding  Company;  and, 
finally,  all  tbe  pleadings  filed  by  tbe  estate 
of  W.  J.  Logan,  deceased,  of  which  R.  H. 

Is  administrator,  were  adopted  by  the 
defendant,  American  Bonding  Company,  In 
addition  to  and  as  supplemental  to  Its  plead- 
ings. The  plaintiff  by  his  several  additional 
and  supplemraital  pleadings  says  that  the 
jndgmrat  of  the  county  court  of  Dallas  coun- 
ty, Tex.,  releasing  and  discharging  the  es- 
tate of  W.  J.  Logan,  deceased,  and  the  sure- 
ty, American  Bonding  Company,  from  all  lia- 
bility, is  void  and  of  no  force  and  effect, 
and  that  the  court  did  not  have  Jurisdiction 
to  enter  sncb  Judgment;  that  the  release  ex- 
ecuted by  tbe  plaintiff  was  without  consid- 
eration, and.  if  not  obtained  by  fraud,  It  was 
through  mMake,  and  therefore  tbe  plaintiff 
was  not  bound  4>y  said  release.  The  trial 
court  orermled  the  plea  In  abatement  filed 
by  tbe  d^endant,  American  Bonding  Com- 
pany, on  the  ground  that  tbe  county  court  of 
Dallas  county  did  not  have  jurisdiction  to 
enter  tbe  final  Judgment,  bat  sustained  tbe 
plea  In  abatement  aa  to  tbe  estate  of  W.  J. 
Logan,  deceased,  of  which  B.  H.  Lee  la  ad- 


ministrator. On  tbe  trial  of  tbe  case  on  its 
merits,  the  court  set  aside  tbe  release  ex- 
ecuted by  the  plaintiff,  and  tendered  Judg- 
ment for  John  A.  Logan  against  the  Amer- 
ican Bonding  Company  for  the  sum  of  |1,720 
with  interest,  and  gave  Judgment  for  the  es- 
tate of  W.  J.  Logan,  deceased,  and  against 
the  defendant,  American  Bonding  Company, 
on  its  cross-bill,  to  all  of  whidi  actions  of 
the  court  tbe  defendant  bonding  company 
excepted  and  perfected  an  appeal. 

Tbe  trial  court  filed  his  conclusions  of  fact 
and  law  wherein  it  found,  among  other 
things,  that  W.  J.  Logan,  tbe  father  of  John 
A.  Logan,  tbe  plaintifl  in  this  suit,  and  bis 
sister,  Jessie  Logan,  was  on  the  13th  day  of 
November,  1900,  by  the  county  probate  court 
of  Dallas  coun^,  appointed  guardian  of  the 
estates  of  his  said  son  and  daughter,  and  on 
tbe  same  date  entered  into  a  bond  in  the 
sum  of  ^,000  with  the  appellant  as  surety; 
that  the  occasion  for  this  appointment  was 
that  the  mother  of  John  and  Jessie  had  re- 
cently died,  leaving  two  policies  of  Insurance 
of  fl,000  each,  which  were  payable  on  tbe 
mother's  death  to  her  son  and  daughter, 
John  and  Jessie,  who  were  minors ;  the  guard- 
ian, W.  J.  Logan,  during  tbe  year  1900  col- 
lected both  of  said  policies ;  tifat  W.  J.  Lo- 
gan continued  as  such  guardian  until  bis 
deatb-^May  3,  190a  One-half  of  the  $2,000 
collected  by  W.  J.  Logan  b^onged  to  this 
appellee,  and  the  appellee  never  at  any  time 
received  any  part  of  the  $2,000,  or  any  ben- 
efit therefrom  during  the  lifetime  of  his  fa- 
ther, and  his  father  never  at  any  time,  in 
any  way,  accounted  to  tbe  probato  court  or 
to  appellee  for  said  money,  or  any  part 
thereof.  The  guardianship  was  pending  and 
unsettled  at  the  time  of  the  death  of  the 
guardian.  Said  money  could  have  been  loan- 
ed and  kept  loaned  by  the  guardian.  Appel- 
lee arrived  at  the  age  of  21  years  on  Sep- 
tember 2,  190S.  On  May  19,  IfiOS.  W.  Lind- 
say Bibb  was,  by  tbe  probate  court  of  Dallas 
county,  appointed  guardian  of  the  estate  of 
appellee.  In  July,  1908.  R.  H.  Lee  was  by 
the  same  court  appointed  administrator  of 
tbe  estate  of  W.  J.  Logan.  The  only  prop- 
erty that  ever  came  into  the  bands  of  R.  H. 
Lee  belonging  to  said  minors,  as  administra- 
tor of  said  estate,  was  a  promissory  note  for 
$344.30,  which  was  tbe  property  of  John  and 
Jessie  Logan,  and  payable  to  them  or  their 
guardian.  The  said  W.  J.  Logan  left  a  small 
homestead  in  Dallas  to  bis  surviving  second 
wife  and  children.  The  said  W.  J.  Logan, 
at  tbe  time  of  his  death,  owed  debts  and  bis 
estate  was  insolvent.  W.  Lindsay  Bibb,  tbe 
second  guardian  of  John  A.  Logan,  on  Sep- 
tember 3,  1908,  the  next  day  after  John  ar- 
rived at  the  age  of  21  years,  filed  with  tbe 
said  court  his  final  account  showing  that  no 
funds  bad  come  into  his  hands,  and  that  be 
bad  personally  advanced  for  his  ward's  ben- 
efit scone  $78|,  and  stating  that  there  were 
some  funds  In  the  hands  of  B.  H.  Lee,  ad- 
ministrator of  W.  J.  Logan's  estate,  belong- 
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ing  to  J.  A.  Logan,  raffldent  to  pay  the  said 
978  and  cost  of  guardianship,  and  asking  an 
order  directing  the  administrator  to  pay  said 
f78  and  costs,  and  prayed  for  a  final  dls- 
cliarge.  Said  final  account  was  sworn  to  by 
appdlee,  John  A.  Logan,  and  the  ward  waiv- 
ed citation  and  agreed  that  the  guardianship 
might  be  closed.  On  the  17th  day  of  Sep- 
tember thereafter  the  probate  court  appror- 
ed  the  account,  and  further  ordered  that  the 
administrator  pay  said  guardian's  account 
out  of  funds  belonging  to  John  A.  Logan  In 
his  possession,  and  finally  discharging  the 
guardian,  Lindsay  Bibb.  The  administrator, 
R.  H.  Lee,  on  the  17th  day  of  September, 
190S,  also  filed  a  report  or  statement  In  the 
guardianship  case,  showing  that  the  only 
property  belonging  to  the  minora,  John  and 
Jessie  Logan,  that  ever  came  into  his  hands 
was  a  note  for  ^34430;  that  the  minors  bad 
attained  their  majority  and  had  signed  pow- 
ers of  attorney  and  receipts  In  favor  of  the 
administrator  giving  him  full  authority  to 
settle  said  guardianship,  and  that  he  had 
bad  J.  C.  Muse  to  execute  three  notes  In  fa- 
vor of  Jessie  and  John  Logan  for  the  aggre- 
gate sum  of  $344.30;  said  report  further 
stating  that  Lindsay  Bibb  had  filed  bis  ac* 
count ;  that  both  Jessie  and  John  were  satis- 
fled  with  the  settlement  and  had  filed  writ- 
ten waivers,  and  asked  that  the  same  be 
closed.  The  report  then  prayed  the  court  to 
enter  an  order  approving  the  account  of  Lind- 
say Bibb  and  himself  for  and  in  behalf  of 
the  guardian,  fixing  the  amount  of  attorney's 
fees  due  attorney  Blhb,  directing  him  to  pay 
the  court  cost  due  herein,  and  to  relieve  the 
guardian  and  bondsmen  from  farther  liabil- 
ity therein.  Aid  to  close  said  estate. 

The  court  further  finda  that  on  September 
d,  1903,  the  next  day  after  he  arrived  at 
majority,  John  A.  L^an  executed  the  fol- 
lowing instrument  <a  release :  "Tba  State  of 
Tffcas,  County  of  Dallas :  Enow  all  men  by 
these  presents,  that  I,  John  A.  Logan,  of  the 
county  of  Dallas,  Texas,  for  and  In  consid- 
eration of  the  sum  of  one  dollar  and  other 
good  and  valuable  considerations,  the  receU>t 
of  which  is  hereby  acknowledged,  hereby  re- 
lease and  forever  discbarge  the  estate  of 
W.  J.  Logan,  deceased;  the  said  W.  J.  Logan 
being  my  former  guardian,  and  bis  anrety, 
the  American  Bonding  Ciompany  of  Balti- 
more from  all  llablllt7  whatsoever  which 
may  have  already  accrued  or  which  may 
hereafter  accrue,  on  account  of  the  acta  and 
doings  of  my  said  former  guardian.  Witness 
my  hand,  this  3d  day  of  8q;>tember,  1908. 
John  A.  Logan." 

The  court  further  finds  tbat  Jolm  A  Logan 
received  nothli^E  from  either  the  estate  of 
W.  J.  Logan  or  the  American  Bonding  Com- 
pany, or  from  any  one  else  for  the  execution 
of  said  release ;  that  appellee  was  not  prom- 
ised anything  of  value  as  a  consideration  for 
Its  execution ;  that  J.  A.  Logan  did  not  know 
at  the  time  he  signed  it  anything  about  the 
conditl(»i  of  his  father's  estate^  and  did  not 


know  what  his  rights  were,  and  especially 
did  not  know  of  his  rights  against  the  Ameri- 
can Bonding  Company.   And  the  court  for- 
tber  finds  that  the  American  Bonding  Com- 
pany had  knowledge  of  tt»  fact  that  plain- 
tiff was  not  at  that  time  aware  of  his  rights 
In  the  premises,  and  knew  that  plalntUf 
was  without  business  ocperlence,  and  that  he 
had  Just  reached  his  majority  the  day  before 
signing  the  release;  that  no  part  of  the 
$2,000  ever  came  into  the  possession  or  con- 
trol of  either  the  second  guardian,  Lindsay 
Bilto,  or  the  administrator,  R.      Lee^  and 
the  same  has  never  been  accounted  for,  nor 
did  the  probate  court  ever  make  any  order 
for  the  administrator  to  pay  same  to  the 
new  guardian  or  x^aintltf ;  nor  did  the  sec- 
ond guardian  ever  app^  for  anch  order; 
that  neither  the  administrator,  -  B.  H,  Lee, 
nor  Undsi^  Bibb,  ever  made  any  report  or 
account  to  the  probate  court  of  Dallas  coun- 
ty showing  what  property  came  into  the 
hands  of  W.  J.  Logan  as  guardian  of  John 
and  Jessie  Logan,  or  what  disposition  was 
made  of  the  same,  and,  in  tact,  never  made 
any  account  for  or  on  behalf  of  said  W. 
J.  Logan  as  to  said  guardianship  matters, 
showing  their  condition;   that  R.  H.  Lee, 
administrator,  held  the  notes  for  $344.80, 
the  property  of  Jessie  and  John  Logan,  and 
never  turned  them  over  to  th^r  guardian. 
Bibb;  that  one-half  the  same  bdonged  to 
John  A.  Logan ;  that  said  administrator,  R. 
H.  Lee,  a  few  days  after  John  signed  Uie 
release,  purchased  John's  interest  In  said 
notes  for  $50,  and  this  $60  is  all  the  dhhi^ 
or  tblng  of  value  John  A.  Logan  ever  re- 
ceived of  the  moneys  or  property  that  came 
Into  bis  father's  possession  as  his  guardian : 
and  these  notes  constituted  no  part  of  the 
$2,000  insurance  money ;  that  John  A.  Logan 
at  the  time  he  arrived  at  the  age  of  21  yean, 
was  a  boy  of  ordinary  intelligence,  bnt  had 
practically  no  education ;  had  never  had  any 
business  training,  and  scarcely  any  other 
kind  of  wholesome  training,  and  was  wltb< 
out  business  experience,  was  simply  a  waga- 
eamer,  and  was  under  guardianship  until  the 
day  before  he  executed  the  release;  that  the 
probate  court  of  Dallas  county,  on  8ei>tan- 
ber  17,  iSOB,  made  a  final  order  diadiargtav 
Lindsay  Bibb  as  guardian,  but  did  not  make 
any  order  In        minutes  dlsdiarging  the 
estate  of  W.  J.  Logan  or  the  American  Bond- 
ing Company  from  liability  to  this  plaintlfE. 
But  after  the  filing  ctf  this  suit,  which  was 
December  31,  1908,  the  appellant  filed  an  ap- 
plication with  the  clei%  of  tlw  probate  court 
of  Dallas  county  to  amend  and  correct  the 
above  Judgment  discharging  Lindsay  Bibb,  by 
adding  tba«to  a  further  ordw  releasing  ttw 
appellant  and  the  estate  ot  W.  J.  Logan 
from  liability  to  appellee^  statbiff  that  In. 
fact  sn<di  was  the  order  of  the  eonrt  im 
Sept^nber  17,  190^  but  that  tlie  same  was 
not  entered  In  the  minntes  propoly.  The 
said  court  thereafto'  amoided  the  order  of 
B^ttember  17,  190^  w  aa  to  dladiarge  tba 
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appelant  from  liability  on  tbe  gnardlan 
bond  to  this  appellee;  tbat  no  appeal  was 
takoL  Tlie  coart  f ooi^  as  a  matter  of  law, 
that  the  release  being  wltliont  conrtderatton 
waa  not  binding  on  talm,  and  Uiat  the  pro- 
bate court  was  wlthont  jurisdiction  to  make 
the  order  releaBlng  the  appellant  from  lla- 
bllttr  to  appdle^  or  the  estate  of  W.  J. 
Logan  from  liability  to  appellee  and  render 
Judgment  for  the  amount  of  $1,720.  We  tcp- 
prove  these  findings. 

It  is  ccmtended  that  the  trial  court  erred  In 
OTermllng  and  In  not  sustaining  the  plea 
in  abatemoit  of  the  American  Bonding  Com- 
pany. whra«ln  said  defendant  pleaded  a  final 
Judgmoit  rendered  by  the  coonty  court  of 
Dallas  county,  Tex.,  sitting  In  probate,  fully 
and  finally  releasing  and  discharging  the 
said  American  Bonding  Company,  as  surety, 
and  W.  J.  Logan's  estate  from  all  liability, 
it  appearing  that  the  plaintiff,  John  A.  Lo- 
gan, after  he  reaclKd  his  majority,  for  a 
valuable  consideration,  executed  a  release 
In  due  form  and  thmaftrar  Judgment  was 
entered  by  the  probate  court  accordingly,  and 
said  final  Judgment  was  never  appealed  from, 
and  has  never  been  set  aside  appeal,  bill 
of  review,  or  otherwise.  This  contention  Is 
not  sustained.  • 

The  guardianship  of  W.  J.  Logan  upm  the 
estate  of  John  A  Logan  was  terminated  by 
the  death  of  the  guardian,  whidi  occurred  on 
May  8,  1908.  At  that  time  the  gnardlan 
waa  Indebted  to  tlie  estate  of  his  ward. 
The  relation  of  the  ward  to  the  estate  of  his 
former  guardian  was  that  of  creditw  and 
debtor,  and  upon  the  appointment  of  another 
guardian  by  the  probate  court  that  court 
vras  without  authority  to  adjudicate  tbe  mat- 
ters between  the  ward  and  the  estate  of  bis 
former  guardian.  After  the  termination  of 
the  guardianship  the  probate  court  was  with- 
out power  to  rdease  the  estate  of  W.  J. 
Logan  and  his  bondsmen  from  their  liability 
on  .the  former  guardian's  bond.  In  the  case 
of  TImmlns  v.  Bonner  k  Long,  S8  Tex.  654, 
the  court,  after  reviewing  several  cases,  uses 
language  as  ftdlows:  *^ese  decisions  prac- 
tically assert  that  after  the  termination  of 
an  administration,  however  that  termhia- 
tion  may  occur,  the  probate  court  lias  no 
power  to  render  a  decree  against  one  who 
formerly  hdd  the  fidndaiy  relation  of  ad- 
ministrator or  executor,  and  the  relation  of 
a  guardian  in  no  way  differs  from  that  of 
an  administrator  or  executor  In  reference  to 
the  Jurisdictional  question  involved."  While 
that  was  an  administration  case  we  think 
the  same  is  true  In  guardianship  cases.  The 
oonrt  did  not  err  In  holding  the  Jnc^ment 
void.  TImmlns  v.  Bonner  St  Long,  supra; 
Hlz  et  al.  V.  Duncan  «t  al.,  09  S.  W.  422; 
Richardson  v.  Knox,  14  Tex.  Civ.  App.  402, 
87  B.  W.  180;  McClellan  v.  Hangum,.  83 
Tex.  dv.  App.  193,  75  S.  W.  840;  Handy  v. 
Woodhonse,  25  8.  W.  40;  Mariow  v.  Lacy, 
68  Tex.  154,  2  8.  W.  52;  Allen  v.  StovaU, 
94  Tex.  018,  68  S.  W.  863,  64  S.  W.  777;  Fort 
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V.  FlttB,  66  Tex.  SOS,  1  8.  W.  568;  Bopp  et 
aL  V.  Hansford,  18  Tex.  Civ.  App-  340,  46 
8.  W.  744 ;  Ingram  v.  Maynard.  6  Tex.  130 ; 
Frands'  Adm'r  v.  Northcote,  6  Tex.  186: 
8ayles'  Ann.  Civ.  St.  1807.  arts.  2685,  2606, 
2700,  2701,  2764.  2777,  2778;  Moore  v.  Han- 
scom,  108  8.  W.  665. 

Again,  it  is  insisted  that  the  release  exe- 
cated  by  John  A.  Logan  discharging  the  es- 
tate of  us  deceased  gnardlan  and  father  and 
the  surety  on  the  guardian's  bond  having 
been  executed  by  the  ward  after  becoming  of 
age,  and  It  having  been  executed  In  order 
to  procure  a  settlement  of  the  estate  and 
a  division  of  the  property,  is  valid,  and  sup- 
ported by  a  good  and  sufficient  consldo'a- 
tlon.  This  contention  is  not  sustained.  The 
court  found  that  the  appellee  arrived  at  the 
age  of  21  years  the  day  before  he  signed  the 
release;  that  he  had  practically  no  educa- 
tion nor  boslness  training  and  scarcely  any 
other  kind  of  wholesome  tralnli^ ;  was  sim- 
ply a  wage-earner.  The  court  further  found 
that  the  release  was  without  consideration, 
and  that  appellee  did  not  understand  his 
rights,  and  that  the  American  Bonding  Com- 
pany knew  appellee  did  not  understand  what 
his  rights  were.  If.  at  the  time  of  the  exe- 
cution of  the  receipt  by  John  A.  Logan,  he 
was  Ignorant  of  his  rights  and  the  American 
Bonding  Company  knew  this  fact,  and  there 
was  DO  conrideratlon-Cor  Uie  rtiease,  thai  it 
was  not  binding  npra  him  even  though  It  was 
execute  to  procure  a  settlement  of  the  es- 
tate and  division  of  the  property.  He  would 
have,  npon  a  division  of  the  property  of  his 
father's  estate,  been  entitled  te  his  portion 
of  the  same,  whether  he  executed  the  re- 
lease or  not 

There  was  evldoice  showing  Oat  John  A 
Logan,  after  his  father  (W.  J.  Logan's)  es- 
tate was  divided,  sold  his  Interest  therein 
and  received  therefor  $668,  and  It  is  insisted 
that,  the  American  Bonding  Company  being 
a  surety  tm  W.  J,  Logan,  It  Is  mtltled  to 
an  offset  against  Its  liability  on  the  guard- 
ian's bond,  to  the  extrait  of  the  amount  re- 
ceived by  him  from  the  estate  of  his  father. 
This  contention  must  be  sustained.  W.  J. 
Logan  was  primarily  liable  on  the  bond,  and 
upon  his  death  his  estate  became  primarily 
liable,  and  whateror  Interest  Jtdm  A.  Logan 
reoetved  from  Us  father's  estate  tiie  surety 
was  entitled  to  as  a  credit  upon  its  liability. 
This  holding  Is  supported  by  the  principles 
announced  In  the  ftdlowing  cases:  Willis  v. 
Chowning,  90  Tex.  617,  40  S.  W.  3&5,  50  Am. 
St  Rep.  842;  Falres  v.  Gockerell,  88  Tex. 
438,  31  8.  W.  190,  639,  28  L.  R.  A  528; 
Fidelity  &  Deposit  Ca  v.  8<4ielper,  87  Tex. 
Civ.  App.  893.  83  8.  W.  878.  The  court's 
failure  to  give  appelant  credit  for  the 
amount  received  by  a{q>ellee  from  the  estate 
of  his  father  was  error.  It  does  not  follow, 
however,  that  the  case  should  be  remanded 
fbr  this  error.  The  cause  was  tried  by  the 
courts  and  the  evidence  seems  uncontroverted 
as  to  the  amount  received  by  appellee  from 
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hiB  father's  estate.  The  Judgmoit  will,  tbei«- 
fore  be  reformed  and  here  credited  with 
9668,  and,  as  the  evidence  falls  to  show  the 
date  of  such  receipt,  the  credit  will  be  made 
as  of  the  date  of  the  Judgment,  and  the  Judg- 
ment will  be  rtformed  so  as  to  show  such 
credit  As  reformed,  the  Judgment  la  af- 
firmed. 
Reformed  and  affirmed. 


TEXAS  ft  P.  RT.  CO.  et  aL  T. 
TODNGBLOOD. 

(Court  of  CHvil  Appeals  of  Texas.    Not.  6, 
1»10.) 

1.  Fbocess  (5  145*)  — RrnjBir  — iDBNirrr  of 
Defendant  Served. 

When  a  citation  issued  to  several  deCend- 
anti  and  the  BherifTs  return  stated  that  it  was 
served  "by  deliverinv  to  the  within  uamed  de 
fendant"  a  copy  thereof,  no  Inference  could  be 
indulaed  In  as  to  the  identity  of  the  defendant 
served. 

[Ed.  Note.>-For  oOier  eases,  see  Process,  Dec. 
D^.  {  14ff.*] 

2.  Cabbieeb  (I  218»)— Delat  IN  Live  Stock 
Shipment— BviDENCE. 

Where  there  was  evidence  from  whidi  the 
Jnry  might  have  fonod  that  the  necessity  for 
stopping  cattle  by  a  carrier  at  a  certain  place 
for  feed  and  rest,  tn  obedience  to  statute,  was 
brought  about  by  the  negligence  of  the  shipper, 
the  shipper  could  not  escape  the  damages  inci- 
dent to  the  delay  thereby  caused. 

[Ed.  Note^For  other  cases,  see  Carriers,  Dec. 
Dig.  I  213.*] 

Api»eal  from  District  Court,  IDdland  Coun- 
ty; 8.  J.  laaackB,  Judge. 

Action  by  W.  F.  Yonngblood  against  tbe 
Texas  ft  Pacific  Railway  Company,  the  Mls- 
aonri,  Kansas  ft  Texas  BAllway  Company  of 
Texas,  and  the  Missouri,  Kansas  ft  Texas 
Railway  Company.  Judgment  for  plaintiff, 
and  the  two  last^iamed  defendants  an>^<^ 
Reversed  and  remanded. 

H.  C.  Hughes,  for  appellants.  Caldwell  ft 

Whltaker,  for  appellee. 

SPEER,  J.  This  U  an  action  by  W.  F. 
Toungblood  to  recover  damages  growing  out 
of  two  shipments  of  cattle  over  the  lines  of 
the  Texas  &  Pacific  Railway  Company,  the 
Missouri,  Kansas  ft  Texas  Railway  Com- 
pany of  Texas,  and  tbe  Missouri,  Kansas  ft 
Texas  Railway  Company.  In  which  Judgment 
was  recovered  for  the  sum  of  $2,693.56,  ap- 
portioned amongst  the  defendants,  and  the 
two  companies  last  named  have  appealed. 

We  sustain  the  contention  that  the  court 
erred  in  not  quashing  the  citation  to  these 
appellants,  because  of  the  defects  in  tbe 
returns  thereon. 

The  following  is  a  copy  of  tbe  sfaerUTs  re- 
turn:  "Came  to  hand  on  tbe  lltb  day  of 

Mardi,  190G,  at  o'clock  M.,  and 

executed  In  Grayson  county,  Texas,  by  deliv- 
ering to  the  wlthln-named  defoidant,  in  per- 
son, a  true  copy  of  this  citation,  together 
with  the  accompanying  certified  copy  of  the 


plalnUfll's  petition,  by  dellTering  same  to  Its 
agent,  B.  F.  HeCune,  at  the  foUowlng  time* 
and  plaet%  to  wit: 


Uil. 

l| 

z 

-J 

a 

Denlsc 

Time 

niOH 
1 

Date 

a 

• 

:Cune 

1 

a 
m 

"I  actually  and  necessarily  traveled  

miles  in  the  service  of  this  citation,  in  addt- 
tlon  to  any  other  mileage  I  may  have  travel- 
ed In  tlie  service  (tf  other  process  in  tlie 
same  case  during  the  same  trip.  [Signed] 
H.  S.  Rick,  Sheriff  Ora^on  county,  Texas. 
By  Q.  Bl  Qibflon,  Deputy." 

No  inferoioe  can  be  indulged  as  Co  the 
Identity  of  title  defendant  served,  since  an  of 
the  defendants  were  named  in  the  dtatiou. 
Undwhlll  V.  Lockett,  20  Tex.  130;  8tq>hai- 
son  V.  Kellogg,  1  White  &  W.  Civ.  Gas.  Ct 
ApiK  I  642. 

Most  of  the  other  assignmaits  are  answer- 
ed the  snggMtlon  that  the  shlpmoitB  ap* 
peared  to  be  Intestate  sbipmoitB,  of  a  char- 
acter to  fall  within  section  7  of  the  federal 
act  of  June  20,  1906,  c.  3601.  34  SUt.  903 
(Fed.  Stat  Ann.  Supp.  1907.  p.  ITS  [U.  S. 
Comp.  St  Supp.  1900,  p.  11631),  making  each 
carrier  liable  to  tbe  owner  for  any  toss,  dam- 
age^ or  Injury  to  his  property  caused  by  it  or 
any  other  common  carrier  over  whose  line 
such  proporty  may  pass. 

The  requested  charge,  aummarlly  directing 
the  Jnry  that  It  was  the  duty  of  appellant 
Missouri,  Kansas  ft  Texas  Railway  Company 
to  stop  the  cBttie  involved  in  the  first  sbii>- 
m«it  for  feed,  watw,  and  rest  at  Paraono. 
Kan.,  was  correctly  refused,  because  there 
was  evidence  from  which  the  Jury  might 
have  found  that  tiie  necesslly  tor  atopplnfr 
the  cattie  at  that  place  in  obedlmee  to  stat- 
ute, was  brought  about  by  the  negligence  of 
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appelant  Of  course,  In  that  event,  appd- 
lant  could  not  escape  the  damages  Incident 
to  BQCb  delay.  We  do  not  consider  the  as- 
signment with  r^erence  to  the  absence  of 
testimony  as  to  the  state  of  the  market,  be- 
cause  such  proof  may  be  easily  supplied  on 
another  trial. 

For  the  error  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


FT.  WORTH  ft  D.  C.  RT.  CO.  T.  LOYD.f 

(Court  of  Civil  Appeals  of  Tezaq.    Nov.  19, 
19ia   Rehearing  Denied  Dec  10;  1910.) 

1.  Statutes  (J  61*)— Tixia  ahd  Subjects  ot 
Acts— CoNSTBUCTiON. 

Where  an  act  contains  a  single  provision 
which  ia  broader  than  the  title,  the  court  may 
not  narrow  and  change  the  ordinary  meaning  of 
the  wozds  employed  in  the  act  so  as  to  sustain 
it  as  to  caws  falling  within  the  tide. 

[Ed.  Note.— For  oUwr  cases,  see  Statutes, 
Cent  Dig.  I  106 ;  Dec  Dig.  |  <».*] 

2.  STATtTTES  (15  64,  117*)  — Title  Awn  Sub- 
jects OF  Acts— Pabtiai.  IwVALiniTT. 

Acts  31gt  Leg.  c.  47,  entitled  "An  act  to 
regolate  the  presestatioQ  and  collectiotk  of 
claims  for  personal  aervices  or  for  labor  ren- 
dered, or  for  overcharges  Id  freight,  etc.,  againat 
any  person  or  corporation  doing  business  in 
this  state,  and  providing  a  reasonable  amount 
of  attorney's  fees  to  be  recovered,  in  cases  where 
the  amount  of  sudi  claims  shall  not  exceed 
^'2X30,"  etc.,  and  in  section  1,  permitting  a  re- 
covery of  attorney's  fees  in  all  suits  on  the 
same  character  of  claims  without  rmrd  to  the 
amount  thereof,  folates  Const  art  8, 1  8S.  pro- 
viding that  no  bill  shall  contain  more  than  one 
subject  which  shall  be  expressed  in  its  title, 
etc,  and  since  the  act  refers  to  all  claims  ol 
the  character  therein  specified  collectively,  and 
in  the  same  language,  It  cannot  be  held  valid 
as  applicable  to  claSms  not  In  excess  of  $200, 
bnt  IS  void  In  its  entirety. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  195 ;  Dea  Dig.  SS  64,  117.*J 

Ai^wal  from  Wise  County  Court;  C.  V. 
Terrell,  Judge. 

Action  by  Coke  Loyd  against  the  Ft  Worth 
&  Denver  City  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  rendered. 

Spoonts,  Thompson  &  Barwlse,  McMurray 
&  Oettys,  and  J.  M.  Chambers,  for  appellant. 
R.  E.  Carawell,  for  aj^Uee. 

DUNKLIN,  J.  Coke  Loyd  sued  the  Ft. 
Worth  &  Denver  Olty  Railway  Company  to 
recover  (ISO  as  damages  to  a  shipment  of 
cattle  transported  1^  the  railway  company 
from  Decatur  to  Ft  Worth.  By  the  Judg- 
ment fnnn  which  the  railway  company  has 
appealed,  ^Untltf  was  awarded  9143.60  as 
damagee  Bustalned  and  920  additional  as  at- 
tom^'s  fees.  Evidently  the  recov^  for 
attom^'s  fees  was  predicated  npon  an  act 
of  the  Thirty-First  L^slatnre  (1009),  which 
aiv>eara  as  chapter  47,  p.  93,  of  the  official 


publication.  That  act  and  the  title  preceding 
read: 

"An  act  to  regulate  the  presentation  and  col- 
lection of  claims  for  personal  services  or 
for  labor  rendered,  or  for  material  fur- 
nished, or  for  overcharges  In  freight  or 
express,  or  for  any  claim  for  lost  or  dam- 
aged frelf^t,  or  for  sto<^  killed  or  in- 
jured by  any  person  or  corporation, 
against  any  person  or  corporation  doing 
business  in  this  state,  and  providing  a 
reasonable  amount  of  attorney's  fees  to 
be  recovered,  In  cases  where  the  amount 
of  such  claims  shall  not  exceed  two  hun- 
dred ($200)  dollars,  and  declaring  an 
emergency. 

"Be  It  enacted  by  the  I«glBlature  of  the 
state  of  T^as: 

"Section  1.  That  hereafter  any  person  In 
this  state,  having  a  valid  bona  fide  claim 
against  any  p«8on  or  corporation  doing  busi- 
ness In  this  state,  for  personal  services  ren- 
dered or  for  labor  done,  or  for  material  fur- 
nished, or  for  overcharges  on  freight  or  ex- 
press, or  for  any  claim  for  lost  or  damaged 
frel^t^  or  for  stock  killed  or  Injored  by 
such  person  or  corporation.  Its  agents  or 
employees,  may  present  the  same  to  such 
person  or  corporation,  or  to  any  duly  au- 
thorized ageut  thereof,  in  any  county  where 
suit  may  be  Instituted  for  the  same;  and  if. 
at  the  expiration  of  thirty  days  after  the 
presentation  of  such  claim,  the  same  has  not 
been  paid  or  satisfied,  he  may  immediate- 
ly institute  suit  thereon  In  the  proper  court 
and  if  he  shall  finally  establish  his  claim, 
and  obtain  Judgment  for  the  full  amount 
thereof,  as  presented  for  payment  to  such 
person  or  corporation  In  such  court  he  shall 
be  entitled  to  recover  the  amount  of  such 
claim  and  all  costs  of  suit,  and  In  addition 
thereto  a  reasonable  amount  as  attorney's 
fees,  provided,  he  has  an  attorney  employed 
in  the  case,  not  to  exceed  twenty  ($20.00) 
dollars,  to  be  determined  by  the  court  or 
Jury  trying  the  case;  provided,  however, 
that  nothing  in  this  act  shall  be  construed 
to  repeal  or  In  any  manuer  affect  any  pro- 
vision of  the  law  now  In  force  giving  a  reme- 
dy to  persons  having  claims  of  the  charac- 
ter mentioned  In  this  act  but  the  same  shall 
be  considered  as  cumulative  of  all  other 
remedies  given  to  such  a  person  or  persons. 

"Sec.  2.  The  fact  that  there*  is  no  law  now 
In  force  In  this  state  providing  qn  effectual 
remedy  for  persons  having  such  claims  as 
are  mentioned  In  this  act,  creates  an  emer- 
gency and  an  imperative  public  necessity 
requiring  the  suspension  of  the  constitution- 
al rule  requiring  bills  to  be  read  on  three 
several  days,  and  this  act  shall  take  effect 
from  and  after  Its  passage,  and  it  Is  so  en- 
acted." 

Appellant  has  assigned  error  to  the  award 
of  attorney's  fees  upon  the  ground  that  the 
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act  anotad  above  wai  In  violation  of  article 
3,  1  35,  of  OUT  Btate  Oonetltntion  of  1876,  In 
that  tbe  title  recites  an  act  idlowlng  the 
recovery  of  attom^e  feee  In  suits  upon 
claims  of  tbB  character  mentioned  In  tbe  ti- 
tle •wb&L  the  amoont  of  the  claim  asserted 
does  not  exceed  |200,  while  In  the  body  of 
the  act  a  recovery  of  attom^'s  fees  Is  per- 
mltbad  la  all  salts  upon  the  same  character 
of  claims  without  regard  to  the  amount 
thereof.  Section  35,  art  8,  of  the  Constlta- 
tlon,  reads:  "No  bUl  (ercept  general  appro- 
priation bills,  which  may  embrace  the  vari- 
ous subjects  and  accounts  for  and  on  account 
of  which  moneys  are  appropriated)  shall  con- 
tain more  than  one  subject,  which  shall  be 
exiwessed  In  its  title.  But  If  any  subject 
shall  be  embraced  in  an  act  which  shall  not 
be  ^pressed  In  the  title,  such  set  shall  be 
void  otiSy  as  to  so  much  thereof  as  shall  not 
be  80  expressed." 

In  Tax  Collector  v.  Flnley,  88  Tex.  521, 
82  S.  W.  525,  our  Supreme  Court  in  discuss- 
ing the  foregoing  provision  of  the  Constl- 
tntlon  said:  "It  was  doubtless  intended  by 
section  36  to  prevent  cwtaln  practices  some- 
tlmee  resorted  to  In  legislative  bodies  to 
secure  legislation  contrary  to  the  will  of  the 
majority:  One,  that  of  misleading  members 
by  Incorporating  In  the  body  of  the  act  some 
subject  not  named  In  the  title;  the  other, 
that  of  Including  In  the  same  bill  two  mat- 
ters foreign  to  each  other,  for  the  purpoee 
of  procuring  the  support  of  BOxHi  legislators 
as  could  be  induced  to  vote  for  one  provision 
merely  for  the  purpose  of  securing  the  en- 
actmoit  of  the  other."  Clearly,  the  body  of 
the  act  embraces  claims  not  ln(duded  in  the 
titl&  If  Qie  body  of  the  act  had  been  so 
framed  that  snch  claims  could  be  rejected 
from  itB  operation  without  changing  or  add- 
ing to  the  language  of  the  act,  then,  in  ac- 
cordance with  the  constitutional  provision 
quoted,  tiie  act  would  be  held  valid  as  ap- 
plicable to  claims  not  in  excera  of  $200,  and 
rejected  wh«i  Invoked  in  suits  opon  dalms 
amounting  to  more  than  f 200.  But  the  act 
refers  to  all  claims  of  the  character  therein 
specified  collectively  and  In  tbe  same  lan- 
guage, and  to  say  that  It  shall  apply  only  to 
claims  not  in  excess  of  S20P  would  be  to 
change  or  limit  the  ordinary  meaning  of 
the  language  employed,  finch  a  construc- 
tion Is  not  permissible  even  under  the  lib- 
eral rule  obtaining  In  the  construction  of 
statutes  when  assailed  as  being  In  contra- 
vention of  the  Constitution. 

In  Sutherland  on  Statutory  Construction, 
In  section  87,  the  following  Is  said:  "The 
title  cannot  be  enlarged  by  constmcUon 
when  too  narrow  to  cover  all  the  provisions 
in  the  enacting  part,  nor  can  the  purview  be 
contracted  by  construction  to  fit  the  title; 
but  the  title,  if  delusively  general,  may  be 
sufficient  though  more  extensive  than  the 
purview."  The  foregoing  V  In  accord  with 
the  following  statement  of  the  law  found  In 
Am.  &  Btog.  Ebcyc.  Law,  696,  which  seems 


to  be  sustained  hf  the  authorities:  **Wher« 
the  act  contains  a  single  provision  which  la 
tnoadw  than  the  title,  the  court  cannot  nar- 
row and  change  the  wdlnary  meaning  of  the 
words  employed  in  the  act  so  as  to  sustain 
it  as  to  cases  falling  within  the  tlUe;"  See 
W.  n.  Td.  Co.  T.  State,  62  Tex.  690;  Cool- 
ey's  Oonstltntiona]  Umltadons  (6th  Bd.)  177. 
211,  212;  Elliott  V.  State^  91  Ua.  6M,  17  S. 
E.  1004;  Trade-Bfark  Gases,  100  U.  S.  82,  2IS 
L.  Ed.  550;  Sutherland  on  Stat  Const  U 
160, 170. 173,  and  decisions  there  cited. 

In  United  States  v.  Beese,  92  U.  8.  214^ 
2o0.  23  h.-  Ed.  560,  Walte,  C.  J.,  said:  "We 
are  th^efore  directly  called  upon  to  decide 
whether  a  penal  statute  enacted  by  G<hi- 
gresB,  with  Its  limited  powers,  which  la  in 
general  language  broad  enough  to  cover 
wrongful  acts  without  as  well  as  within 
the  omstltutional  jurisdiction,  can  be  limited 
Iv  Judicial  construction  so  as  to  moke  It  op- 
erate only  on  that  which  CEmgreas  may  right- 
fully prohibit  and  pnnlsh.  ror  this  piuv 
pose  we  must  take  these  sections  of  tbe  stat- 
ute as  Oxey  are.  We  are  not  able  to  reject  a 
part-  which  is  unconstitutional  and  retain 
the  ronalnder  because  It  is  not  possible  to 
separate  that  which  is  unoonstltntlonal,  if 
there  be  any  such,  from  Uiat  which  Is  not 
The  proposed  effect  is  not  to  be  attained  by 
striking  out  or  disregarding  words  that  are 
in  the  section,  bat  by  Inserting  those  that 
are  not  now  there.  Each  of  the  sections 
must  stand  as  a  whole  or  foil  altogether. 
The  language  Is  idaln.  There  is  no  room  for 
construction,  unless  it  be  as  to  the  ^ect 
of  the  Constitution.  The  question,  Uioi,  to 
be  determined  Is  whether  we  can  Introdace 
words  of  limitation  Into  a  penal  statute  so 
as  to  make  It  speclflc,  when,  as  expressed,  it 
is  general  only.  It  would  certainly  be  dan- 
gerous if  the  liCglslature  could  art  a  net 
large  enough  to  catch  all  possible  offenders, 
and  leave  It  to  the  courts  to  st«  Inside  and 
say  who  could  be  rightfully  detained  and  who 
should  be  set  at  large.  This  would,  to  some 
extent  substitute  the  Judicial  for  the  legis- 
lative department  of  the  government  The 
conrts  enforce  tbe  legislative  wHl  when  as- 
certained. If  within  the  cottstttatlonal  grant 
of  power.  •  •  •  To  limit  this  statute  In 
tbe  manner  now  asked  would  be  to  make  a 
new  law,  not  to  enforce  an  old  one.  That  is 
no  part  of  our  duty." 

In  Sutherland  on  Statutory  Construction, 
f  172,  the  author  announces  that  the  rule 
stated  above.  Is  applied  with  greater  strin- 
gency In  construing  criminal  statutes.  If  thnt 
distinction  obtains  In  this  state,  notwith- 
standing article  9  of  the  Texas  Penal  Code 
of  1895,  which  provides  that  our  criminal 
statutes  shall  be  constmed  according  to  the 
same  rule  as  civil  statutes,  yet  It  is  true, 
nevertheless,  as  shown  by  authorities  cited 
above,  that  the  rule  applies  to  civil  as  well 
as  criminal  statutes,  and  the  reasoning  ad- 
vanced In  United  States  v.  Reese,  supra, 
supports  the  rule  in  any  event 
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In  reidy  to  aivellant's  contention  Oat 
tbe  act  is  In  contravention  of  the  conBtttn* 
tioual  provision  quoted  above,  aK>eIlee  iidlsts 
that  the  language  of  the  tltl^  "and  proridlng 
a  reasonable  amount  of  attorney's  fees  to 
be  recovered  In  cases  where  the  amount  of 
such  claims  shall  not  exoeed  two  hundred 
dollars  "  Is  but  a  statement  of  details  or  in- 
ddents  to  tbe  subject  of  legislation  not  nec- 
essary to  have  been  hududed  In  tbe  caption, 
and  which  should  be  treated  as  surplus- 
age, in  no  way  llmlttaig  tbe  subject  of  l^;is- 
lation.  With  this  contrition  we  cannot  i^ree. 
Prior  to  the  passage  of  tbe  act  the  law  per- 
mitted a  recovery  upon  such  claims  as  those 
mentioned  In  the  act,  and  the  only  purpose 
of  the  act  was  to  allow  a  recovery  of  attor- 
ney's fees  whoiever  a  suit  shoidd  become 
necessary  to  collect  a  claim  of  the  diaracter 
mentioned.  Tbe  provision  In  the  title  re- 
citing, In  effect,  that  the  act  authorized  a 
recovery  of  attorney's  fees  npon  claims  only 
*Srhere  the  amount  of  such  claims  shall  not 
exceed  two  hundred  dollars,"  clearly  Is  not 
merely  a  statonent  of  details  or  Inddents 
to  the  subject.  The  provision  Is  as  much  a 
designation  of  the  subject  of  legislation  as 
are  the  other  provisions  which  refer  to  the 
character  or  kind  of  cUUms  embraced  in  the 
act  For  the  reasons  glvm  above  we  bold 
that  the  act  discussed  Is  void  in  ito  entirety: 
and  this  conclusion  renders  it  unnecessary 
to  discuss  appeUaut's  further  contention  that 
tbe  act  is  also  in  violation  of  section  1,  of 
the  fourteenth  amendmoit  to  tbe  Gonstitu- 
tion  of  the  United  States. 

From  the  foregoing,  it  follows  that  the 
Judgment  in  favor  of  appellee  for  twenty 
dollars  as  attorney's  fees  must  be  reversed 
and  judgment  must  be  here  rendered  in  fa- 
vor of  appellant  upon  the  claim  tor  sndi 
fees,  and  it  is  so  ordered:  but  the  judg* 
ment  in  appellee's  favor  for  $143.50  and 
for  costs  of  suit  in  the  trial  court  is  afBrmed. 


OKLAHOMA  CITT  &  T.  R.  00.  v.  MAOEE. 

(Coart  of  ClTfl  Appeals  of  Texas.  Nov.  26, 
IDIO.) 

1.  Tbespass  to  Tet  Tituc  (f  38*)— Durr  to 
Show  Titli. 

In  trespass  to  try  title,  defendant's  plea 
may  limit  hun  in  tbe  extent  of  his  recovery,  bat 
it  does  not  relieve  plaintiff  of  the  bntden  of 
ertablisbing  bli  title  to  the  land  In  controversy, 
and  on  his  failure  to  support  such  burden,  judg- 
ment will  be  rendered  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Gent  Dig.  I  53;  Dea  Dig.  fi  38.*} 

2.  JuDGHERT  (1 198*)— Necessity  or  Vibdict. 

In  trespass  to  try  title,  in  which  defendant 
disclaimed  except  as  to  a  portion  of  the  land, 
though  tbe  court  properly  instructed  the  jury 
that  plaintiff  had  title  to  the  land  In  contro- 
versy, a  verdict,  "We.  the  jury,  find  for  the 
plaintiff  and  assess  damages  at  $400,"  was 
iDSaffident  to  support  a  judgment  for  plaintiff 
for  the  portion  of  the  land  excluded  from  the 


disclaimer,  since  the  verdict  was  not  raapon- 
sive  to  the  Instructions. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  302,  868;  Dec  Dig.  |  198.*J 

S.  JuDoiCERT  (i  19S*)  —  Nkbssztt  or  VSB- 

DICT. 

Tbe  trial  conrt  has  no  nower  to  enter  judg- 
ment upon  facts  well  jdeaded  and  indisputably 
proved,  unless  the  Issue  presented  and  proved 
has  been  found  by  the  verdict  In  favor  of  the 
party  for  whom  judgment  is  rendered. 

[Eld.  Note.— 'For  other  cases,  see  Judgment, 
Gent  Dig.  H  362,  863 :   Dec.  Dig.  1  m*J 

Appeal  from  District  Court,  Hardeman 
County;  S.  P.  Huff,  Ju^e. 

Action  of  trespass  to  try  title  by  R.  M.  Ma- 
gee  against  tbe  Oklahoma  City  A  Texas  Ball- 
road  Company.  Judgmenf  for  plaintiff,  and 
defendant  appeals.  Berersed  and  remanded. 

Fires,  Decker  &  Clarke  and  Andrews,  Ball 
A  Streetman,  for  appellant  D.  D.  <Magee  and 
W.  T.  Perkins,  for  appellee. 

SPEER,  J.  This  Is  the  tbird  appeal  of 
this  case,  and  a  reference  to  the  opinion  on 
the  second  appeal,  reported  in  120  S.  W.  1103, 
will  suffice  for  a  statement  of  the  nature  of 
the  case.  That  opinion  will  also  disclose  that 
the  appeal  was  then  dismissed  for  want  of  a 
final  Judgment:  the  judgment  failing  to  dis- 
pose of  tbe  Issue  of  title  to  tbe  strip  of  land 
56  feet  wide,  claimed  by  appellee  and  assert- 
ed by  appellant  to  constitute  a  part  of  Mc- 
Clelland avenue.  After  a  dismissal  of  that 
appeal,  appellee,  Magee,  sought  and  obtained 
an  amendment  of  the  judgment,  so  as  finally 
to  dispose  of  every  Issue. 

We  are  now  confronted  with  the  conten- 
tion of  appellant  that  the  verdict  of  the  jury. 
Itself,  upon  which  the  judgment  was  entered, 
was  not  dedsive  of  all  the  issues  of  fact  in 
the  case,  and  itself  could  not  form  the  basis 
of  the  court's  judgment  This  contention 
must  he  sustained.  It  is  elementary  law  un- 
der our  system  that  the  judgment  must  fol- 
low the  verdict  As  said  by  Mr.  Justice 
Brown,  In  Ablowlch  v.  Greenville  Nat  Bank, 
95  Tex.  429,  67  8.  W.  79:  "The  trial  court 
has  no  power  to  enter  judgment  upon  facts 
well  pleaded  and  Indisputably  proved,  nnless 
the  Issue  presented  -and  proved  has  been 
found  by  the  verdict  In  favor  of  the  party 
for  whom  Judgment  Is  rendered."  There  is, 
perhaps,  an  exception,  made  so  by  stotute,  in 
cases  tried  before  Juries  on  special  issue, 
where  Issues  not  submitted  or  requested  to 
be  submitted  are  deemed  to  be  found  In  sucli 
way  as  to  support  the  Judgment;  but  the 
present  was  not  a  submission  upon  spedal 
IsBUM,  but  upon  a  general  charge  and  the 
verdict  was:  "We,  the  Jury,  And  for  the 
plaintiff  and  assess  the  damages  at  $400." 
The  action  was  one  of  trespass  to  try  title 
and  for  damagM,  in  whldi  the  dtfendant  dis- 
claimed as  to  all  the  lands  sued  for,  except 
a  strip  S6  feet  wide,  alleged  to  be  a  part 
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of  McCnelland  avenue  as  to  wtaldi  it  plead- 
ed not  fullty,  and  also  specially  pleaded  its 
right  to  oonstruct  its  railroad,  switches,  etc., 
thereon. 

Conceding  that  aro^lant's  Epedal  plea  as 
to  its  title  would  limit  it  in  its  recovery.  It 
does  not  follow  that  appellee,  as  plaintiff 
below,  was  relieved  of  the  harden  of  estab- 
lishing his  title  to  the  land  In  controversy, 
for  If  he  failed  In  this  respect  the  defendant 
would  have  judgment  as  of  coars&  .  The  ques- 
tion of  title  to  the  S0  feet  waa  then  an  issue 
under  the  pleadings,  and  If  It  be  conceded, 
as  It  may,  that  the  court  did  not  err  In  in- 
structing the  Jury  that  plaintiff  had  title  to 
the  land,  nevertheless,  there  was  no  0iiding 
by  the  jury  in  obedience  to  such  instruction, 
without  which  the  court  is  powerless  to  «iter 
judgment.  Tlie  court  may  instruct  a  verdict, 
but  he  cannot  return  one.  We  did  not  discuss 
this  question  on  the  last  appeal,  for  we  had 
no  jurisdiction  of  the  appeal.  On  the  pres- 
ent appeal  we  have  jurisdiction,  because  the 
judgmoat  In  form  la  final,  but  is  based  upon 
an  Insaffld^it  verdict,  for  which  esnor  the 
judgment  la  reversed,  and  the  cause  remand- 
ed for  another  trial. 

Reversed  and  remanded. 


BIGGS  et  al.  t.  LEFPINGWELL. 

(Oonrt  of  CItU  Appeals  of  Texas.  Nov.  12, 
1910.) 

1.  Watebs  and  Wateb  Coubses  (8  85*) — Nat- 
ural Water  Courses— Divebsioit—Injung- 
tiop^-Tehporaby  Injuhction. 

Under  Rer.  St.  1805,  art.  2089,  as  amend- 
ed by  Laws  81gt  Ijsg.  c  34,  providing  for  the 
pr&nt  of  a  writ  of  injunrtion  where  it  shall  a^ 
pear  that  the  party  applyinfc  for  the  writ  ib 
entitled  to  the  relief  demanded,  and  such  relief 
or  any  part  thereof  reqairea  the  restraint  of 
some  act  prejudicial  to  the  applicant,  and  Ber. 
^it.  1895,  art.  3115  et  seq.,  declaring  that  un- 
appropriated waters  of  flowing  rivers,  may  be 
acquired  for  irrigation  and  other  purposes,  a 
lower  riparian  owner  is  not  entitlea  to  a  tem- 
porary injunction  against  the  diversion  of  wa- 
ter for  the  irrigation  of  nonriparian  land  In  the 
absence  of  a  showing  that  his  land  is  now  being 
useJ  or  is  intended  for  immediate  use  or  is  pre- 
pared for  agricultural  or  other  purposes  render- 
ing the  use  of  the  water  of  the  river  necessary 
and  beneficial. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water^Coursea,  Cent.  Dig.  H  84-88;  Dec.  Dig. 

2.  Waters  and  Wates  Coussms  (f  85*)— Nat- 
-  UBAL  Water  ConRSEB— Diversiow— Injuwc- 

TION— Tempobaby  Injunction. 

The  necessity  of  preventing  defendant  from 
obtaining  a  prescriptive  right  to  take  water 
from  a  river  above  the  rinarian  land  of  plain- 
tiff, being  met  by  the  institution  of  a  suit  for 
an  injunction,  does  not  authorize  the  granting 
of  a  temporary  injunction. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gonraes,  Dec.  Dig.  |  85.^ 

Appeal  from  Dlstrtct  Court,  Ward  County ; 
S.  J.  Isaacks,  Judge. 

Action  by  Cbarles  H.  Lefflngwell  against 
S.  V.  Biggs  and  others.    From  an  order  of 


a  judge  in  vacation  granting  an  injunction 
wlttipnt  notice  to  dtfoidantfl,  they  appeaL 
Order  for  injunction  vacated,  and  tonporary 

writ  of  Injunction  dissolved. 

W.  W.  Hubbard  and  Monroe  &  Boark,  for 
appellants.  McKenale  ft  Brady,  tor  appellee. 

CONNER,  C.  J.  This  Is  an  appeal  from 
an  order  of  the  judge  of  the  Seventieth  ju- 
dicial district,  made  In  vacation  and  with- 
out notice,  granting  an  Injunction  on  the 
application  of  appellee,  Charles  H.  L^ng- 
well,  restraining  appellants  from  the  use  of 
the  waters  of  the  Pecos  river  upon  certain 
nonriparian  lands  described  In  the  petition, 
and  limiting  appellants  to  the  use  of  tbelr 
just  proportion  of  water  upon  their  riparian 
lauds.  Omitting  mere  generalities  and  1^1 
conclusions,  the  petition  in  substance  is  that 
appellee  is  the  owner  of  a  section  of  land 
fronting  on  said  river  and  riparian  to  It; 
that  defendants  own  certain  riparian  lands 
above  that  of  the  plalntUT  upon  which  they 
are  operating  an  Irrigation  system,  and  are 
also  using  the  waters  of  said  river  to  Ir- 
rigate certain  other  lands  not  riparian  to 
the  river,  and  are  wasting  large  quantities 
of  water  without  making  provision  for  Its 
return  to  the  river  above  plaintiff,  etc  It 
Is  alleged  that  the  lands  descrlt>ed  In  tlie 
petition  are  situated  in  Ward  coun^  within 
the  arid  district  of  Texas;  that  th^  are 
principally  valuable  when  irrigated;  that 
plaintiff's  land  is  susceptible  of  irrigation: 
and  that  the  use  of  the  waters  by  defendants 
in  the  manner  and  to  the  extent  described 
will  largely  destroy  the  value  of  plaintiff's 
land  and  cause  him  irr^rable  damage. 

Several  Interesting  and  important  ques- 
tions have  been  presented,  but.  In  the  view 
we  have  taken  of  the  present  proceeding.  It 
does  not  1>ecome  necessary  to  determine  tlie 
ultimate  rights  of  the  parties,  or  to  dlscon 
to  what  extent,  If  at  all,  our  lavn  on  the 
subject  of  Irrigation  and  our  situation  as  a 
people,  may  have  modified  the  common  law 
on  the  subject  of  riparian,  rights.  We  deem 
it  sufficient  to  now  bay  that  appellee's  peti- 
tion in  our  judgmoit  fails  to  show  that  he 
was  entitled  to  the  tempcwary  relief  invoked 
and  received  by  him.  The  petition  falls  to 
Bhow  that  appellee's  land  Is  now  being  used 
or  intended  for  Immediate  use,  or  la  pr^red 
for  agricultural  or  other  purposes  rendolng 
the  use  of  the  waters  of  the  Fecoe  river 
either  necessary  or  boieficlal.  Tbe  order  Is 
defended  on  tbe  broad  ground  that  appellee, 
as  against  the  nonriparian  land,  has  the  un- 
qualified common-law  right  to  have  the  water 
flow  over  and  by  his  land  in  its  natural  state 
and  quantity  and  that  It  "la  immaterial  as 
to  whether  the  iflaintifl  desires  to  use  said 
water  at  the  preset  time  or  in  the  future." 
In  every  system  of  Judicature  the  remedy 
of  Injunction  Is  classed  as  a  tiarsb  one.  and 
not  to  be  awarded  save  when  necessary  lo 
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pres^rre  somle  right  of  the  complaining  par- 
ty. Beach  on  Injunctions,  S|  117,  118;  Rend 
T.  Venture  Oil  Co.  (C.  C.)  48  Fed.  248; 
Swan  T.  City  of  Indlauola,  142  Iowa,  731, 
121  N.  W.  647;  Holbein  t.  De  la  Garza,  126 
S.  W.  43.  This  principle  is  expressly  voiced 
l>y  onr  statute  (Ber.  St  1895,  art  2989)  au- 
thorizing the  issuance  of  Injunctions  as  final- 
ly amended  by  act  approved  April  22,  1909 
(see  Gen.  Laws  1909,  p.  S54).  HiIs  law  pro- 
vides aty  far  as  here  applicable^  that :  "Judges 
of  the  district  and  county  courts  shall,  either 
in  term  time  or  Tscation,  hear  and  determine 
aU  aK^lcaUfms,  and  may  grant  writs  of  ta- 
Junction  returnable  to  said  courts  in  the  fol- 
lowing cases :  (1)  Where,  it  shall  appear  that 
the  party  applying  for  such  writ  Is  entitled 
to  the  relief  demanded,  and  such  relief  or 
any  part  thereof  requires  the  restraint  of 
some  act  prejudicial  to  the  appellant.**  Un- 
der this  statute,  to  entitle  appellee  to  a  tem- 
porary Injunction,  it  must  appear  not  <^ily 
that  be  Is  entitled  to  relief,  tut  that  such 
relief  requires  the  restraint  of  acts  prej- 
ndlclal  to  htm.  The  general  rule  relating 
to  preliminary  injunctions  Is  stated  in  lan- 
gaage  applicable  here  by  Judge  Beed  In  the 
case  of  Rend  v.  Teiture  Oil  Oo.,  supn,  tIb.  ; 
"The  comi»lainant  most  show  a  Clear  legal  or 
equitable  interest  or  right  which  Is  to  be 
protected ;  that  there  must  be  a  well-ground- 
ed asqprtiienslfm  of  Immediate  Injury  to  those 
interests  or  rlghti  and  a  dear  necessity 
must  be  shown  of  Inunedlate  protectkm  to 
such  Interest  or  rlg^t  whldi  would  othw 
wise  be  seriously  Injured  or  Impaired.  If 
it  appears  that  tbe  preliminary  Injunction  Is 
not  necessary  to  preserve  interests  or  prop- 
erty In  statu  quo  until  final  hearing,  and  the 
rights  of  the  complainant  wUl  suffer  no  seri- 
ous Injury  until  that  time,  or  that  the  In- 
jury threatened  is  of  such  nature  that  it 
can  be  remedied  on  final  hearing,  then  the 
injunction  ought  not  to  be  granted.  And  so 
if  it  appears  that  tbe  complainant's  rights 


are  not  sufficiently  clear,  and  the  considera- 
tions of  respective  convenience  or  inconven- 
ience to  parties  complainant  and  defendant, 
when  balanced,  show  that  serious  Injury  may 
he  done  to  the  defendant  by  the  granting  of 
the  Injunction,  and  no  serious  Injury  will  be 
done  to  the  c<»nplalnant  by  withholding  It 
until  final  hearing,  th^  the  Injunction  ought 
not  to  be  granted.'  Other  consideratlonB  may 
hare  at  times  been  held  as  controlling  in 
special  cases,  but  the  general  rules,  as  I 
have  stated,  are  those  which  have  been  held 
as  governing  the  discretion  which  is  to  be 
exercised  In  passing  upon  such  motions." 

Under  certain  circumstances  the  Legisla- 
ture (Rev.  St  1896,  art  8115  et  seq.)  has 
declared  that  unappropriated  waters  of  flow-, 
ing  rivers  and  storm  waters  may  be  acquired 
for  irrigation  and  other  purposes,  thus  fa- 
voring the  reclamation  of  arid  portions  of  the 
state,  and  it  may  be,  as  can  fairly  be  Infer- 
red from  the  petition,  that  a  considerable 
area  of  agricultural  land  and  many  perstms 
will  be  seriously  affected  the  sudden  and 
continued  derivation  of  water.  In  the  end 
this  consequence  may  be  necessary  to  ap- 
pdle^s  rii^t,  but  it  is  not  immediately  re- 
quired and  ought  not  be  brought  about  to 
sati^  a  mere  artistic  desire  to  see  unap- 
propriated and  waste  water  flow  by  appel- 
lee's survey  on  its  way  to  the  sea.  The 
only  immediate  necessl^  allied  is  that  the 
temporary  order  and  writ  is  required  to  pre- 
vent fU)pellants  frou}  obtaining  a  prescrip- 
tive rlf^t  to  appellee^  just  proportion  of 
water  as  a  riparian  owner.  The  institution 
of  the  suit,  however,  hoa  0iis  ^ect,  so  tliat 
as  before  said,  no  fact  Is  stated  in  aiqpellee*« 
I>etltiott  which  requires  the  tonporary  In- 
junction. 

We  accordingly  condude  that  the  order 
for  Injunction  should  be  vacated  and  set 
aside,  and  that  tlie  traaporory  writ  of  In- 
junction should  be  dissolved,  and  It  Is  so 
ordered. 
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STOZX'S  ADBTR  et  aL  T.  TARB  et  wL 
(Court  of  Appeals  of  Kentucky.   Dec  15,  1910.) 
1.  ABHiamfEKTS  ro%  Benefit  or  Gbedztobs 

(I  218*>— ASUONCB— APPOIHTHBIIT  OT  SUO- 

CEB80B— jrvBiaoicnoif  or  Gotmrr  Ooun. 
Under  K;.  St  ||  74-86  (Russell's  St.  Ii 
38&7408),  giving  to  the  count;  court  original  ju- 
risdiction of  estates  assigned  for  the  benefit  of 
creditois,  and  declaring  In  section  79  thereof 
that*  where  an  assignee  resides  oat  of  the  state 
or  becomes  insane,  "or  otherwise  incapable  of 
discharging  the  trust,"  tiie  court  may  remove 
him  and  appoint  another  in  his  stead,  etc.,  the 
county  coart  bas  jurisdiction  to  antomt  an  as- 
signee on  the  death  of  the  orlgtaaf  assigiiee. 

[Ed.  Note.— For  other  cues,  aee  Anlgnmenti 
for  Benefit  of  Creditoza,  Cent.  IMff.  SI  712-715; 
Dec  Dig.  S  213.*] 

2L  ASBIONUENTS  rOB  BENETTT  of  CBEDITOBfl 

(|8  212,  213*)— Assignee— APPOINTMENT  of 

SuccESBOBS— Notice. 

Under  Ky.  St  {  79  (Russell's  St  I  891), 
proTiding  tha^  where  an  assignee  for  the  oenefit 
of  eteditora  lealdea  oat  of  the  atete,  or  becomes 
Insane,  or  otiierwise  incapable  of  discharging 
the  trust,  the  county  court  may,  on  10  days^ 
notice  to  him  or  his  attorneys,  or  committee,  re- 
move him  and  awoiot  another  In  his  stead,  the 
giving  of  a  notice  la  a  condition  precedent  to 
the  removal  of  an  assignee,  bnt  the  county  court 
may  appoint  an  assignee,  without  notice,  on  the 
death  of  the  original  assignee. 

[Ed.  Note.— For  other  rases,  see  Assignments 
for  Benefit  of  Oredltora,  CWtt  Dig.  H  712- 
716;  Dec  Dig.  H  212,  218.«] 

3.  Aebionuents  fob  Bbnetit  of  Cbeditobs 
(I  213*)— Assignee— Appointment  of  Suc- 

OESSOBS— JUBISDJCTION  OF  ClBCUIT  COUBT. 

The  circuit  court,  notwithstanding  its  equi- 
table Jarlsdiction  to  control  trusts  and  tmat 
estates  subject  to  the  regulations  imposed  by 
the  Legttlature,  has  no  jurisdiction  to  appoint 
an  assignee  for  the  benefit  of  creditors  on  the 
death  of  die  original  assignee,  because  Ey.  St 
I  79  (Rnssell's  St  I  391).  authorizing  the  coun- 
ty court  to  make  the  appointment  of  a  successor, 
controls. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  H  712,  715; 
Dec  Dig.  i  213.*] 

4.  ABSISNlCENTa  FOB  BENEFTr  OF  CbKOTTOBB 
(M  218*)— ADUINiarBATION  OF  AsaiGNBD  Bs- 

TATE8— AcnONS-^TJBIBDlCnON . 

Ky.  St  i  96  (Russell's  St  |  40S),  provid- 
ing that  chapter  7,  giving  to  the  county  court 
original  Jarisdiction  of  estates  assigned  for  the 
benefit  of  creditors,  shall  not  prevent  actions  in 
the  circuit  court  to  settle  estates  by  the  as- 
signee, or  by  creditors,  provided  that  when  a 
suit  is  broogot  In  the  circuit  court,  the  jurisdic- 
tion of  the  county  court  shall  cease,  w.  when 
considered  in  connection  with  the  provisions  of 
the  chapter  relatitMp  to  the  power  of  the  county 
court,  a  limitation  on  the  jarisdiction  of  the 
drenit  court  and  such  an  action  in  the  dreait 
court  csn  only  be  Instltnted  by  the  assignee  or 
by  creditors,  and  the  personal  representatives  of 
deceased  assignees  may  not  sae  in  the  drenit 
eonrt,  becanae  they  are  merely  debtors  of  tbe 
estate. 

[Bd.  Note.— For  other  cases,  aee  Aastgnmenta 
for  Benefit  of  Gredttora,  Cent  Dig.  H  784r-740; 
Dec.  Dig.  I  218.*) 

6.  Abrionuentb  fob  Benefit  of  Cbeditobs 
(I  2B.'i*)— Title  of  Assioneb— Sucoessob  to 
jjBCEASED  Assioneb. 

Under  Ky.  St  %  75  fRassell's  St  i  .187). 

Rrovlding  that  the  deed  of  sssimment  for  the 
pnefit  of  creditors  sbsll  vest  in  the  asRisnee  the 
title  to  the  property  of  the  assignor  at  the  time  < 


of  the  assignment,  except  exempt  property,  a 
deed  for  the  benefit  of  creditors  vests  in  the  as- 
signee the  title  to  the  property  it  conveys,  but 
the  title  Is  divested  by  hu  dcafli,  and  on  tbe 
aDpointment  and  qaalificatiott  of  his  aoccessor. 
the  latter  is,  under  section  76  (Bossell's  St  S 
38S),  vested  with  the  same  rights  and  powers  as 
to  the  estate  assigned  as  if  named  in  the  deed 
as  assignee. 

[Ed.  Note.— Vol  oflwr  cases,  see  Asrignments 
for  Benefit  of  Creditors,  Osnt  Diff.  |  723^; 
Dee.  Dig.  I  ae5.»]  *  •  « 

Appeal  from  Circuit  Oonrt,  Bourbon 
County. 

Action  by  Blctaard  P.  StoU'a  Administrator 
and  another  against  WHllam  Tarr  and  oth- 
ers. From  a  Judgment  of  dlsmlBMil  rmdered 
on  sustaining  demurrers  to  the  petition  as 

amended,  plaintiff  appeal.  Affirmed. 

Geo.  C.  Webb,  StoU  &  Bosh,  and  S.  H. 
Bon,  for  appellanta.  01  A.  McMillan,  for  a9- 
pellees. 

SETTIjE,  J.  The  appellee,  Wm.  Tarr,  be- 
ing fluandally  embarrassed,  by  a  deed  of  date 
May  22, 1887,  assigned  and  «mveyed  his  prop- 
erty real  and  personal  to  R.  P.  StoU  and  J. 
S.  Stoll,  for  the  benefit  of  his  creditors.  The 
assignees,  as  shown  by  the  orders  of  the 
Bourbon  county  court,  duly  accepted  tbe 
trust  and  qualified  by  executing  the  required 
bond  and  taking  the  necessary  oath.  The  as- 
signor tberenpon  filed  In  the  Bourbon  coun- 
ty court  a  schedule  of  his  assets  and  llabil- 
Itlea  and  0ie  assignees  proceeded  to  the  per- 
formance of  their  duties  by  making  sale* 
of  tbe  proper^  assigned,  collecting  such  debta 
as  -w&ce  due  tbe  estate  and  making  distribu- 
tion of  tbe  proceeds  amtrng  Uie  tatter's  cred- 
itors. The  sales  of'  property  were  rtiMrted 
by  tbe  asslgneeB  from  ttme  to  dme  to  tbe 
Bourbon  county  court  Before  the  assigned 
estate  was  fully  distributed  or  a  setUemeat 
had  of  their  accounts,  the  assignees  died; 
B.  P.  StoU  In  Marcfa,'l903,  and  J.  S.  Stoll  in 
May,  1908,  The  appellant  J.  W.  StoU  was 
appointed  and  Qualified  as  administrator  of 
the  estate  of  the  former,  and  Qie  q^ellant 
the  Security  Trust  Company  of  Lexington, 
administrator  of  the  estate  ctf  the  latter.  On 
June  6,  1809,  the  aivellee  I*  JS.  Pearce  was 
by  an  order  of  the  Bourbon  county  court  ap- 
pointed  assignee  of  Wm.  Tarr  under  the  deed 
of  assigninait  from  the  latter  to  tbe  BtoUs. 
Pearce  acc^ted  the  trust  and  at  tmce  qoaU- 
fled  by  gMng  bond  and  taking  the  required 
oath,  and  <m  June  29, 1909,  the  Bourbon  coun- 
ty  court  issued  and  had  served  upon  the  ap- 
pdlants  J.  W.  Stoll  uaA  the  Security  Tmat 
Company,  as  administrators,  reqtectlT^,  of 
the  estates  of  B.  P.  StoU  and  J.  8.  StoU,  de- 
ceased, a  rule  requiring  them  to  mate  a  set- 
tlement of  tbe  accounts  of  the  deceased,  as 
assignees  of  Wm.  Tarr,  under  the  deed  from 
the  latter,  by  July  10,  1909.  Appellants,  In 
obedience  to  the  order  of  tbe  county  conrt 
and  on  the  date  Indicated  therein,  filed  a 


•For  othsr  oaiss  see  same  topic  and  section  NCHBBB  In  Dso.  Dig.  ft  Am.  Dig.  Kay  No.  Ssries  ft  RspY  ladens 
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writing  pnrportlziK  to  contain  a  settlement  of 
the  accounts  of  the  deceased  asslgneea  of 
Tarr,  which  showed  that  they  had  received  as 
asaeta  of  the  estate  asalgned  $180,402^  and 
distributed  1127.182.02,  leaTing  a  balance  of 
$3,210^  due  the  estate  assigned,  and  this 
balance  the  appellants  claimed  the  right  to 
retain  and  appropriate  In  payment  of  com- 
missions dne  the  estate  of  the  assignee  and 
attorney's  fees.  Appellee  Pearce,  the  present 
assignee,  and  certain  creditors  of  Tarr,  filed 
In  the  county  court  exertions  to  the  settle- 
ment and  were  given  time  to  produce  proof 
in  support  thereof.  Before  the  desired  proof 
was  completed  or  a  trial  had  of  the  excep- 
tions, appellants  broof^t  this  action  in  the 
Bourbon  circuit  court  praying,  in  substance, 
a  settlement  in  that  court  of  the  accounts  of 
the  deceased  assignee,  at  least  to  the  ex- 
tent that  the  estate  assigned  by  Wm.  Tarr 
had  been  administered  by  them;  that  the 
proceedings  as  to  the  settlement  pending  In 
the  county  court  be  suspended  and  the  papers 
and  record  thereof  transferred  to  the  circuit 
court ;  and,  farther,  that  a  trustee  or  receiv- 
er be  appointed  by  the  circuit  court  to  take 
charge  of  and  administer  the  tnwt,  In  so 
far  aa  It  had  not  already  beat  executed. 
Pearce,  the  present  assignee,  Wm.  l^rr,  a»- 
slgnor  In  the  deed  to  the  Stolla,  and  his 
creditora,  were  made  parties  defendant  to 
the  action.  They  filed  demurrers  to  the  peti- 
tion as  amended,  which  the  circuit  court  sus- 
tained and  dismissed  Uie  action.  From  the 
]udgm«)t  manifesting  these  mllnga,  the  lat- 
ter have  appealed. 

The  two  questions  presented  on  the  aroeal 
are:  (1)  Had  the  Bourbon  coonty  court  juria- 
dlctlon  to  appoint  a  new  assignee  to  succeed 
the  two  named  in  the  deed  of  assignment 
from  Tarr,  the  death  of  both  of  whom  occur- 
red before  full  execution  of  the  trust?  (2) 
Had  the  personal  representatives  of  the  de- 
ceased assignee  the  right  to  bring  in  the 
Bourbon  circuit  court  an  action  for  the  com- 
plete settlement  of  the  assigned  estate?  Ap- 
pellants Insist  that  to  the  first  of  these  ques- 
tions a  negative  answer  should  be  given,  but 
that  the  last  should  receive  an  afiSrmatlve 
answer. 

By  chapter  7.  Ky.  St  (Russell's  St.  c.  6 
[Act  March  16,  1894]),  original  Jurisdiction 
of  estates  assigned  for  the  benefit  of  cred- 
itors is  given  the  county  courts  of  the  coun- 
ties In  which  the  assignees  qualify.  Section 
7S  provides  that  the  deed  of  assignment 
"shall  vest  In  the  assignee  the  title  to  all 
the  estate,  real  and  personal,  with  all  deeds, 
twoks,  and  papers  relating  thereto,  belonging 
to  the  assignor  at  the  time  of  the  assign- 
ment, except  the  property  exempt  by  law 
shall  not  pass  unless  embraced  in  the  deed." 

Section  76  requires  that  when  the  deed 
Js  lodged  for  record,  or  within  seven  days 
thereafter,  the  assignee  shall  "execute  a  bond 
with  good  surety,  to  be  approved  by  the  coun- 
ty Judge,  conditioned  for  the  faithful  dls- 
cjharfe  of  his  duties  as  asstgnee."  The  same 


section  further  provides:  "If  the  iwrson  nam- 
ed in  the  deed  as  assignee  falls  for  any  cause 
to  quaUfy  within  the  time  named,  or  fails 
within  said  time  to  execute  a  sufficient  bond, 
the  county  judge  shall,  by  order  altered  of 
record,  appoint  an  assignee,  who  shall  within 
five  days  give  bond  with  good  surety,  and 
thereupon  shall  t>e  vested  with  the  same 
rights,  powers,  and  responsibilities  with  re- 
spect to  the  estate  assigned  as  If  named  in 
the  deed  ae  assignee." 

Section  77  emiwwers  the  county  court  at 
any  time  upon  its  own  motion,  or  that  of 
any  party  in  interest,  to  require  the  assignee, 
after  10  days'  notice,  to  execute  a  new  bond 
or  give  additional  security  on  one  prevloosly 
executed,  and  upon  his  failure  to  give  the 
new  bond  or  additional  security  within  the 
time  fixed  by  the  court,  to  remove  him  and 
appoint  another  In  his  stead. 

Section  78  authorizes  the  county  court  to 
allow  the  assignee  to  resign  his  trust  and  to 
dischai^  him  from  liability,  .after  he  ^all 
have  settled  his  accounts  and  the  settlement 
is  confirmed. 

Section  79  i»<ovldes:  "If  an  assignee  shall 
reside  out  of  the  state,  or  become  insane 
or  otherwiae  Incapable  of  dlschai:glng  the 
trust,  the  court  may,  upon  ten  days'  notice 
to  him  or  his  attorneys  or  committee,  remove 
bim  and  appoint  another  In  his  stead ;  or, 
if  creditors  representing  one-half  io  number 
and  two-thirds  of  the  amount  of  the  debts 
against  the  estate  shall  ao  request,  In  writ- 
ing, the  court  shall  remove  the  assignee  and 
anwlnt  another  in  his  stead." 

Section  80  authorizes  the  county  court  to 
release  the  sureties,  or  any  of  them  on  the 
twnd,  or  to  require  that  they  be  Indemnified, 
as  provided  by  section  4659,  Ky.  St  (Rus- 
sell's St  I  2027),  applying  to  the  release  or 
Indemnity  of  sureties  on  official  bonds. 

It  is  manifest  that  the  appointment  by  the 
connt7  court  of  the  appellee,  Pearce,  as  as- 
signee of  the  estate  assigned  was  authorized. 
While  the  statute,  supra,  does  not  In  express 
terms  provide  for  the  appointment  of  an 
assignee  to  succeed  one  previously  appoint- 
ed, but  whose  death  prevented  fnll  execution 
of  the  trust,  the  power  of  that  court  to  do 
BO  necessarily  arises  from  the  complete  ju- 
risdiction and  control  of  estates  assigned  giv- 
en it  by  the  statute.  If  It  may,  as  allowed 
thereby,  appoint  or  remove  the  assignee  in 
every  other  conceivable  state  of  case,  it  may, 
in  the  event  of  his  death  pending  a  settle- 
ment of  the  estate  assigned,  appoint  another' 
to  succeed  him.  Indeed,  the  death  of  the 
two  assignees  named  In  the  deed  from  Tarr 
created  a  vacancy  In  the  asslgneesblp  which 
the  county  court  was  empowered  to  fill  by  ap- 
pointing the  appellee  Pearce,  as  It  would 
fill  a  vacancy  made  by  the  nonresMency  or 
removal  of  an  assignee,  or  his  failure  to 
execute  bcmd  within  the  period  fixed  by  the 
statute. 

As  before  remarked,  section  79  of  the  stat- 
ute, supra,  declares  that  the  county  court 
may  exercise  the  power  to  rouove  and  ap- 
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point  '7'  an  assignee  shall  reside  out  of 
tbe  state,  or  become  insane,  or  otherwise  in- 
capable of  discharging  the  trnst"  Certainly, 
nothing  could  more  surely  render  an  as- 
signee Incapable  of  dladiargtng  the  tnut, 
than  death. 

It  is,  however,  urged  by  appellants  that 
tbe  appointment  of  the  present  assignee  was 
Illegal,  because  made  without  notice  to  them. 
In  reply  to  this  objection  we  deem  it  snffldent 
to  say  that  notice  of  the  appointment  was 
unnecessary,  as  it  was  to  fill  a  vacancy  caus- 
ed by  the  death  of  the  former  assignees.  By 
the  proTisions  of  the  statute,  notice  seems  to 
be  required  only  when  the  appointment  re- 
sults from  and  in  connection  with  the  remov- 
al of  a  former  assignee  for  any  of  the  causes 
therein  enumerated.  In  other  words,  the 
giving  of  the  notice  Is  a  condition  precedent 
to  the  removal  of  an  assignee,  or  in  requir- 
ing him  to  give  a  new  bond  or  additional  se- 
curity. 

It  is  intimated  by  counsel  for  ai^Uants 
that  tbe  power  to  appoint  an  assignee  In  this 
case  was  and  Is  In  the  Bourbon  circuit  court 
Trustees  are  often  appointed  by  the  circuit 
court,  but  that  court  does  not  appoint  where 
the  statute  controlling  tbe  performance  of  tbe 
trust,  or  the  Instrument  creating  It,  confers 
that  power,  or  the  power  to  approve  the  ap- 
pointment upon  the  county  court.  Tbe  cir- 
cuit court,  by  reason  of  Its  jurisdiction  of 
all  matters  of  equitable  cognizance,  has  gen- 
eral control  of  trusts,  and  trust  estates,  sub- 
ject to  such  regulations  and  restrictions  as 
may  be  Imposed  by  legislative  enactment 
Its  power  to  appoint  a  trustee  Is  usually  ex- 
ercised In  pursuance  of  express  authority 
conferred  by  will  or  deed,  or  in  cases  where 
the  power  of  appointment  not  having  been 
elsewhere  lodged,  its  exercise  by  a  court  of 
equity  is  nevertheless  necessary  to  prevent  a 
failure  of  the  trust.  But  in  the  matter  of 
assignments  by  deed  for  the  benefit  of  cred- 
itors, the  county  court  by  the  statute,  supra, 
gives  tbe  power  to  remove  and  appoint,  and 
also  supervisory  Jurisdiction  of  the  enforce- 
ment of  trusts  created  by  such  deeds. 

Appellants*  remaining  contention,  that  they 
had  the  right  to  maintain  the  action  In  tbe 
Bourbon  circuit  court  for  a  settlement  of  the 
accounts  of  the  deceased  assignees,  now  de- 
mands our  consideration. 

This  contention  is  based  on  section  06  of 
the  statute,  supra,  which  provides: 

"The  provisions  of  this  chapter  shall  not 
prevent  actions  to  settle  estates  by  the  as- 
signee, or  by  any  creditor  or  creditors  rep- 
resenting one-fourth  of  the  liabilities,  from 
being  brought  in  tbe  circuit  court:  Provld- 
«d,  that  whenever  a  suit  iuvolvli^  a  settle- 
ment of  the  estate  shall  be  brought  in  the 
circuit  court  of  the  county  In  which  the  as- 
signment Is  made,  the  jurisdiction  of  the 
county  court  shall  cease,  and  all  papers  relat- 
ing to  the  estate,  and  filed  In  tbe  county 
court  shall  be  transmitted  by  the  clerk  there- 
of to  the  clerk  of  the  circuit  court  and  hy 
hlin  filed  in  Boch  nilt ;  fond  the  saUt  clrcnlt 


court  shall  have  all  the  power  and  author- 
ity to  administer  and  settle  <]p  tbe  assigned 
estate  conferred  on  the  county  court  by  this 
act  In  addition  to  Its  power  and  authority 
heretofore  existing  as  a  chancery  court  and 
tbe  assignee  shall  have  full  power  and  au- 
thority to  sell  the  personal  and  real  prop- 
erty belonging  to  the  assigned  estate,  at  put>- 
lic  or  private  sale,  and  to  convey  and  pass 
all  the  right  and  title  to  the  same  which  the 
grantors  had  in  the  deed  of  assignment  at 
Its  date ;  and  said  assignee  shall,  within  ten 
days  after  such  sale,  report  same  to  the  cir- 
cuit court  in  which  the  suit  for  settlement 
of  the  estate  Is  pending  and  such  r^rt  shall 
thereupon  be  laid  over  ten  days  for  excep- 
tions, and  if  no  exceptions  are  filed  within 
that  time,  same  shall  thereupon  be  confirmed. 
If  exceptions  are  filed,  then  such  exc^tioits 
shall  be  heard  and  determined  by  tbe  court]." 

It  will  be  observed  that  the  sections  pre- 
ceding this  one  confer  upon  the  county  court 
full  power  to  enforce  the  trust  Imposed  by 
tbe  deed  of  assignment  Including  authority 
to  require  the  assignor  to  file  a  schedule,  un- 
der oath,  setting  forth  the  general  nature 
and  full  value  of  the  estate  assigned,  together 
with  a  list  of  the  names  of  the  creditors 
and  their  post  office  addresses,  the  amount  due 
each,  and  whether  secured  by  lien  or  not 
compel  the  presence  of  the  assignor  or  that 
of  any  of  bis  debtors  In  open  court  and  their 
examination  under  oath  touching  any  matter 
with  respect  to  the  condition  of  the  estate 
or  Its  management  Control  by  the  court  of 
the  assignee  and  of  the  estate  assigned  Is 
even  more  broadly  conferred ;  It  may  require 
of  the  assignee  the  filing  of  inventories  from 
time  to  time  of  all  assigned  property  or  as- 
sets received  by  him ;  also  the  filing  of  re- 
ports showing  sales  of  property,  compel  a 
settlement  of  his  accounts,  and  discharge  liim 
and  his  sureties  from  liability,  after  the  as- 
sets of  the  assigned  estate  shall  have  .been 
distributed  to  the  creditors  and  his  accounts 
settled.  It  will  further  be  observed  that  the 
Legislature  In  conferring  the  above  powers 
upon  tbe  county  courts  had  in  contemplation 
a  speedier  settlement  of  estates  assigned  than 
can  be  had  through  the  slower  processes  of 
the  circuit  court  for  section  89  of  the  stat- 
utes provides:  "All  orders  and  proceedings 
In  the  county  court  except  as  herein  pro- 
vided, shall  be  ex  parte,  and  upon  motion, 
and  in  no  case  need  a  petition  be  filed  nor 
shall  a  motion  or  summons  be  Issued  to  any 
person  unless  the  court  so  orders,  or  some 
person  In  Interest  requests  It ;  but  when  ex- 
ceptions are  filed  to  a  claim  or  report  tbe 
party  affected  thereby  shall  have  ten  dayiT 
notice  of  the  time  when  the  same  will  be 
heard." 

Tbe  statute  also  provides  that  any  of  the 
parties  in  interest  may  file  exception  to  re- 
ports of  settlements  made  by  the  assignee,  and 
allows  an  aiveal  from  the  judgment  of  the 
county  court,  overruling  or  suBtainlng  such 
exceptions.  I%e  ai^wal  must  be  taken  in  tlie 
■ame  time  and  In  the  manner  apittals  an 
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en  from  the  quarterly  to  the  circuit  court,  but 
whm  an  appeal  Is  taken  to  the  circuit  court, 
"the  Judgment  of  the  circuit  court  shall  di- 
rect the  county,  court  what  order  to  enter  In 
the  case  appealed,  and  the  order  bo  directed 
to  be  entered  shall  be  made  by  the  county 
court  at  Its  first  regular  session  held  there- 
after. If  an  appeal  Is  prosecuted  from  the 
circuit  court  to  the  court  of  appeals,  the  cir- 
cuit court  shall  In  like  manner  certify  the 
Judgment  to  the  county  court"  Sections  87 
and  8S. 

In  our  <9lnlon  section  96  of  the  statute, 
supra,  does  not  authorize  the  action  Institut- 
ed by  appellants  In  the  circuit  court.  The 
action  It  allows  must  be  brought  by  the  as- 
signee, or  by  any  creditor  or  creditors  rep- 
resenting as  much  as  oue-fonrth  of  the  lia- 
bilities of  the  estate  assigned.  Appellants 
are  not  assignees  imder  the  deed  of  asslgn- 
ment  made  by  Tarr,  nor  are  they  creditors 
of  the  estate  assigned.  They  are  simply  the 
personal  representatives,  respectively,  of  the 
deceased  former  assignees  of  the  estate  as- 
signed, and,  therefore,  merely  debtors  of  the 
estate.  They  represent  the  estates  of  the  de- 
reased  assignees  and  do  not  In  any  sense 
represent  the  creditors  of  the  estate  assigned, 
and  this  being  true  they  t>elong  to  a  class  ex- 
cluded by  the  statute  from  maintaining  the 
action  therein  allowed. 

While,  as  provided  by  section  75  of  the 
statute,  the  deed  from  Tarr  to  appellants* 
decedent  vested  In  the  latter,  as  assignees, 
the  title  to  all  the  estate,  real  and  personal, 
it  conveyed,  their  death  divested  them  of 
the  title,  and  upon  the  appointment  and  qual- 
ification of  the  appellee  Pearce,  as  assignee, 
it  passed  to  him,  and  he  thereupon  became, 
as  declared  by  section  7S  of  the  statute, 
"vested  with  same  rights,  powers,  and  respon- 
sibilities with  respect  to*the  estate  assigned, 
as  If  named  In  the  deed  as  assignee." 

In  Black,  Trustee,  v.  Chappell  (decided  De- 
cember 7,  1910)  132  S.  W.  186,  we  held  that 
the  common-law  rule  by  which  the  title  to 
real  or  personal  estate,  conveyed  In  trust 
for  a  specific  purpose,  descended  at  the  death 
of  the  trustee  to  bis  h^rs  at  law  did  not 
apply  to  property  conveyed  by  deed  of  as* 
slgnment  for  the  benefit  of  creditors,  but 
that  the  title  In  the  latter  case  passed  upon 
the  death  of  the  assignee  named  In  the  deed 
to  the  assignee  appointed  by  the  county 
court  to  succeed  blm,  and  that  the  rule  of 
the  common  law  had  been  abrogated  by  the 
statute,  supra. 

If  the  action  In  the  circuit  court  allowed 
by  section  96  be  brought  by  any  person  au- 
thorized thereby  to  bring  it*  the  Jurisdiction 
of  ttie  county  court  over  ttie  estate  assigned 
would  at  once  cease,  and  even  the  papers  re- 
lating to  the  estate  filed  In  the  county  court 
would  have  to  be  transmitted  by  the  clerk 
thereof  to  the  clerk  6f  the  circuit  court,  and 
thereafter  a^iy  further  control  of  the  estate 
assigned,  including  the  settlement  thereof, 
would  be  in  the  bands  of  the  circuit  court 
alone.  But  if  the  Jurisdiction  of  that  court 


Is  Invoked,  It  must  be  by  a  person  authorised 
by  the  section,  supra,  to  do  so. 

In  MatUugly  v.  Elder,  Ex'r,  44  S.  W.  139, 
19  Ky.  I«w  Rep.  1647,  It  was  held  that  cred- 
itors who  did  not  represent  as  much  as  one- 
fourth  of  the  liabilities  of  the  estate  assign- 
ed were  precluded  by  section  IM  of  the  stat- 
ute from  bringing  a  suit  in  the  circuit  court 
for  the  settlement  thereof^  In  the  opinion 
It  Is  said:  'The  object  of  the  section,  supra, 
is  to  prevent  creditors  representing  leea  than- 
one-fourth  of  the  llabHitles  from  bringing 
suits  In  the  circuit  court  to  settle  the  estate, 
and  it  seems  to  us  wise  and  proper  provi- 
sion, and  intended  and  calculated  to  facili- 
tate settlements  of  such  estates  without  in- 
curring the  immense  Ulls  of  coat  usually  at- 
tending a  settlement  of  such  estate  by  a  suit 
In  the  circuit  court** 

After  all,  section  96  Is  but  a  limitation 
upon  the  Jurisdiction  of  the  circuit  court  to 
entertain  a  suit  to  settle  an  estate  assigned, 
and  unless  the  action  la  instituted  by  the 
assignee  in  person,  or  by  a  creditor  or  cred- 
itors representing  one-fourth  In  amount  of 
the  liabilities  of  the  estate,  the  circuit  court 
is  not  permitted  to  assert  Jurisdiction. 

That  part  of  the  section,  supra,  which  pro- 
vides that  the  circuit  court  shall  have  all 
the  power  and  authority  to* administer  and 
settle  the  assigned  estate  conferred  on  the 
county  court  by  the  act,  "In  addition  to  Its 
power  and  authority  heretofore  existing  as 
a  chancery  court,  •  •  * "  Is  not  suscep- 
tible of  the  construction  given  it  by  coun- 
sel for  appellanta  Its  only  meaning  Is,  that 
If  the  circuit  court  once  acquires  Jurisdic- 
tion through  the  institution  of  an  action 
therein  by  the  assignee,  or  creditors  repre- 
senting one-fourth  of  the  liabilities  of  the 
estate,  it  wUl  not  In  that  event  be  restrict- 
ed to  such  powers  and  procedure  only  as 
may  be  exercised  or  followed  by  the  county 
court  under  the  limitations  of  the  statute  In 
question,  but  may,  in  addition  to  the  pow- 
ers of  the  county  court  under  the  statute, 
exercise  others,  not  belonging  to  the  county 
court,  but  which  appertain,  Independently  of 
the  statute,  to  courts  of  equity  Jurisdiction 
and  resort  to  which  might  be  necessary  to 
effect  a  speedy  and  complete  settlement  of 
the  estate  assigned.  But  it  is  not  to  be  over- 
looked that  the  bringing  of  the  action,  by 
the  persons  authorized  by  the  statute  to  do 
so,  is  a  condition  precedent  to  the  circuit 
court's  acquiring  Jurisdiction  at  all. 

It  we  are  right  In  these  conclusions,  it 
follows  that  the  circuit  court  did  not  err  in 
sustaining  the  demurrers  to  the  petition. 
The  county  court  should  therefore  be  per- 
mitted to  proceed  with  the  settlement  at- 
tempted by  appellants  in  that  court  If  in 
passing  upon  the  exceptions  filed  to  It  the 
court  errs  to  the  prejudice  of  appellants, 
they  will  have  the  right  of  appeal  to  the  cir- 
cuit court  and  should  resort  to  that  remedy. 

The  Judgment  of  the  circuit  court  Is  there- 
fore affirmed;  the  whole  court  sitting. 
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BANEY  r.  BRANNAH  et  aU 
(Snpienw  Ooart  U  AAanuo.   Not.  28,  1910.) 

1.  Deeds  (|  196*>— FBAxm— Bubdew  or  Pboop. 

In  a  salt  to  set  aside  certain  deeds  for 
fraud,  the  burden  la  on  plaintiff  to  eatablisb  the 
fraud  alleged. 

SEH.  Note^For  ether  caM«,  see  Deeds,  Cent 
I.  II  687-li98;  Dec.  Di£l  196;*  Gancella- 
tioD  M  InstmmentB,  Oent  jDik.  i  100.] 

2.  Deeds  (|  211*)— Fbaud  — Findings  — Evi- 
dence. 

in  a  tult  to  set  aaide  certain  deeds  for 
fraud,  evidence  held  to  lufltaln  a  finding  that 
the  deeds  were  not  fraudulent,  but  that  the 
grantee  waa  a  bona  fide  purchaser  for  value. 

[Bd.  Note. — For  other  cases,  see  Deeds,  Gent. 
Dig.  II  644,  645;  Dec.  Dig.  |  211.*] 

Appeal  from  Xnd^tendence  Cbancery  Court; 
tieo.  T.  .Hnny>hrleB,  Cbancellor. 

Action  by  T.  J.  Baney,  as  execator  of  the 
will  of  Bat  Brannan,  deceased,  against  P. 
M.  Brannan  and  another.  Judginoit  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

This  action  was  Instituted  In  the  Inde- 
pendence Chan  eery  court  by  T.  J.  Baney  as 
executor  of  the  last  will  and  testament  of 
Ben  Brannan,  deceased,  against  F.  M.  Bran- 
nan and  Enoch  A.  Perdue  to  cancel  and  set 
aaide  certain  deeds  executed  by  said  Ben 
Brannan  in  his  lifetime  to  said  F.  M.  Bran- 
nan and  to  recover  possession  of  the  lands 
embraced  in  said  deeds.  The  complaint  in 
part  alleges:  "That  during  the  years  1889 
to  1803  said  testator,  Ben  B.  Brannan,  be- 
ing at  that  time  engaged  in  the  mercantile 
business,  became  Involved  financially,  and 
turned  said  stock  of  goods  over  to  the  de- 
fendant, F.  M.  Brannan,  for  the  purpose  of 
winding  up  said  business  and  paying  the 
debts  of  said  Ben  B.  Brannan.  That  the 
defendant  by  falsely  r^resentlng  to  the 
said  Ben  B.  Brannan  the  amount  of  his  In- 
debtedness, and  the  amount  of  goods  on  hand 
with  which  to  pay  same,  fraudulently  pro- 
cured and  caused  the  said  Ben  Brannan  to 
execute  deeds  to  all  of  the  above-described 
lands  to  said  defendant,  without  considera- 
tion, and  for  the  purpose  and  with  the  in- 
tent to  delay  his  creditors  In  the  collection 
of  their  just  demands.  That  the  defendant 
still  retains  possession  of  said  lands  and 
premises,  and  enjoys  the  use  and  boiefits  of 
the  same." 

The  complaint  further  alleges  that  the  de- 
fendant, F.  M.  Brannan,  subsequently  de- 
livered to  the  recorder  of  deeds  of  Inde- 
pendence county  a  deed  from  himself  to  liis 
codefendant,  Enoch  A.  Perdue,  to  a  part  of 
said  lands,  and  that  said  deed  la  a  forgery. 
This  deed  Is  also  asked  to  be  canceled  and 
set  aside.  The  defendants  ansvrered,  and 
denied  all  the  material  allegations  of  the 
complaint  Boi  Brannan  died  on  the  20tb 
day  of  November,  1906,  and  this  suit  was 
brought  by  his  executor  under  the  authori- 
ty given  by  section  81  of  KIrby'a  Di^t 


The  lands  In  controversy  are  embraced  in 
three  separate  deeds  from  Ben  Brannan  to 
F.  U.  Brannan,  and  are  situated  In  Inde- 
pendence county.  Ark.  The  deeds  in  question 
are  made  exhibits  to  the  answra*  of  the 
defendant,  F.  M.  Brannan.  Ben  Brannan 
and  F.  M.  Brannan  were  brothers.  The  first 
deed  was  executed  on  the  3d  day  of  July, 
1890,  and  the  consideration  In  the  deed  is 
(1,000,  whi<^  Is  acknowledged  to  be  paid. 

The  land  conveyed  is  described  in  the  deed 
and  In  amount  la  37  acres,  being  %  of  a 
tract  of  111  acres,  known  as  the  ''Arnold 
Ferry  place."  The  second  deed  Is  dated 
April  15,  1891,  and  expresses  a  ctmslderatlon 
of  $1,500,  the  receipt  of  which  is  atteowl- 
edged.  The  amount  of  land  ouiv^ed  by 
this  deed  la  72  acres,  and  the  land  Is  de- 
scribed in  the  testimony  as  the  Lew  Robin- 
son place.  The  third  deed  is  dated  April 
15,  1892,  and  recites  a  consideration  of  $1,- 
200,  the  receipt  of  which  Is  acknowledged. 
This  deed  conveys  another  one-third  of  the 
Arnold  Ferry  place  and  five  acres  of  land 
In  addition  thereto. 

It  Is  the  theory  of  the  plaintiff  in  this  case 
that  Ben  Brannan  In  his  lifetime,  while  con* 
ducting  a  general  mercantile  business,  be- 
gan to  drink  heavily,  and  subsequently  be- 
came involved  financially;  that  he  became 
incapacitated  to  attend  to  bis  business  on 
account  of  his  intemperate  habits;  that  he 
turned  over  his  Bto(^  of  goods  and  the  man- 
agement of  his  mercantile  business  to  F. 
M.  Brannan  for  the  purpose  of  paying  his 
debts;  that  it  was  also  a  part  of  tills  goi- 
eral  plan  to  convey  to  said  defendants  the 
lands  in  controversy  with  the  understand- 
ing that  they  should  be  reconveyed  to  him 
when  his  debts  were  paid ;  that  pursuant  to 
this  understanding,  the  deeds  in  question 
were  executed;  that  his  debts  were  paid  out 
of  the  proceeds  of  the  stock  of  goods,  and 
that  thereafter  t^e  defendant,  F.  M,  Bran- 
nan. refused  to  reconvey  to  him  the  lands  in 
controversy  as  he  had  agreed  to  do.  On  the 
other  hand,  it  is  the  contention  of  the  de- 
fraidant  F.  M.  Brannan,  that  he  pnrchaaed 
the  lands  in  controversy  from  his  brother 
in  good  faith  for  a  valuable  consideration, 
whidi  was  paid. 

The  plaintiff,  to  maintain  his  theory,  in- 
troduced W.  T.  Magness,  who  testified  that 
on  several  occasions,  while  F.  M.  Brannan 
was  in  charge  of  the  mercantile  business  of 
Ben  Brannan,  be  heard  the  latter  say  in 
the  presence  of  the  former  that  he  had  con- 
veyed to  him  his  land  and  turned  over  to 
him  his  mercantile  business  for  the  pur- 
pose of  paying  his  debts,  and  that  the  lands 
were  to  be  reconveiyed  to  him  when  his  debt* 
were  paid. 

Two  of  the  daughters  of  Ben  Brannan — 
one  of  whom  was  10  and  the  other  17  years 
old  when  the  first  deed  was  executed — testi- 
fied that  there  was  no  consldotttlon  for 


*For  other  eases  sm  sun  topic  and  ■ectlon  NUHBSR  in  Dee.  Dig.  *  Am.  Dig.  K*r  No.  8«1m  *  lUpY  ladaiet 
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ttae  deed!,  and  that  their  tincle  F.  U.  Bran- 
nan  stated  that  the  lands  would  be  recon- 
T^ed  to  th^  father  when  his  debta  were 
paid. 

Geo.  F.  Oraaser.  the  Jostice  of  the  peace, 
before  whom  the  deed  of  joly  3,  1880,  waB 
aclcnowledsed.  stated  that  he  learned  from 
conTersattona  between  the  parties  In  in- 
terest' that  the  land  was  to  be  reconTeyed 
to  Ben  Brannan  when  his  debts  were  paid. 

R.  B.  Rattan,  before  whom  the  last  two 
deeds  were  executed,  testified  Out  he  re- 
membered whoi  the  last  deed  was  executed 
that  Ben  Brannan  was  drunk;  that  he  seemed 
to  understand  what  he  was  doing,  but  was 
drinking  heavily  along  about  that  time;  that 
he  went  to  take  the  acknowledgment  at 
the  request  of  F.  M.  Brannan,  who  was  at 
that  time  In  diarge  of  the  m^cantile  busi- 
ness of  Ben  Brannan. 

F.  M.  Hartln  testified  that  In  18»1  he  was 
in  ^arge  <tf  Bm  Brannan's  mercantile  busi- 
ness, and  reduced  his  Indebtedness  from 
fl,6pO  or  91,600  to  about  91,200;  that  he 
turned  the  same  orer  to  the  defradant  F. 
M.  Brannan  as  manager;  and  that  the 
Btodt  at  the  time  invoiced  about  92.600.  The 
following  liutrnment  of  writing  was  also 
Introduced  by  plaintiff:  "Newark,  Ark.  De- 
cnnber  18,  1882.  Enow  all  men  by  these 
presents,  that  I»  F.  M.  Brannan,  do  hereby 
rtflnqulsh  all  my  right,  titie  and  (dalm  to 
the  enUra  stodc  of  goods  that  I  have  a  bill 
of  sale  tot,  obtained  from  B.  Brannan,  re- 
taining all  of  the  fixtures  and  furniture  that 
btioiv  to  the  house  fbrmerly  belonging  to 
Brannan  &  Kennerly  of  Newark,  Ark. 
[Signed]  F.  M.  Brannan.  Dec  IS,  1892.  At- 
test:  X  H.  Komerly." 

Dr.  EMmerly  testified  that  this  Instru- 
mmt  and  the  signature  thereto  w«i  In  the 
handwriting  of  the  defendant,  F.  M.  Brannan. 
Ttie  latter  denied  that  he  had  executed  the 
ImAmmoit  or  that-  it  was  In  bis  handwrit- 
ing. 

F.  M.  Brannan  testified  that  In  1885  he 
loaned  his  brother  Ben  Brannan  9000,  and 
took  bis  note  therefor  with  Interest  at  10 
per  cent,  per  annum;  that  the  amount  of 
the  note  and  accrued  interest  at  the  date  of 
the  deed  of  July  8,  1880.  was  91.000,  and 
the  consideration  of  the  first  deed  was  the 
payment  of  that  note. 

Dr.  Komerly,  a  former  partner  In  busi- 
ness of  Ben  Brannan,  corroborated  his  tes- 
timony to  the  effect  that  the  note  of  Ben 
Brannan  to  F.  M.  Brannan  for  9800  was 
executed  September  13.  1885,  and  witnessed 
by  him.  The  note  was  Introduced  In  evi- 
dence, and  T.  J.  Brannan  testified  that  the 
signature  thereto  was  that  of  his  deceased 
brother.  Ben  Brannan. 

F.  M.  Brannan  also  testified  that  he  paid 
91.600  for  the  lands  embraced  in  the  deed 
of  April  iS,  1891;  that  he  paid  all  of  it 
In  cash  except  9400  for  which  he  executed 
his  note  to  his  brother,  Ben  Brannan;  that 


his  broQiw  assigned  tids  note  to  T.  J.  Owens, 
and  that  be  paid  this  note  to  Owens.  The 
note  was  produced  marked  satisfied  in  full 
by  Owens. 

The  defmdant,  F.  BI.  Brannan,  testified 
that  the  consideration  for  the  third  deed, 
dated  February  16,  1892,  was  as  fellows: 
That  in  Novembw,  1891,  by  an  agreement 
in  writing  he  assumed  to  pay  debts  of  his 
brother  to  the  amount  of  91>200,  and  was 
to  have  a  Uen  on  eald  laxtda  as  security  there- 
for; that  he  paid  said  debta  accordtog  to 
the  agreMnent)  and  his  brother,  having  failed 
to  repay  blm  according  to  the  terms  of  the 
contract  conv^ed  the  lands  to  him  In  sat- 
isfaction therec^  He  testified  that  the 
amounts  so  paid  were  a  blr  value  for  the 
land,  and  gave  Qia  amounts  and  names  and 
addresses  of  the  creditors  to  vrtiom  he  jmld 
these  amounts. 

The  defttHbut  F.  Bf.  Brannan  further  tes- 
tified Qm.t,  In  addition  to  these  amounts,  he 
paid  a  nor^agft  of  about  91iP0(^  whldi  his 
brother  had  executed  on  a  part  of  the  lands 
In  controversy,  and  In  this  he  Is  corroborated 
by  Dr.  Kennerly.  Addltltmal  facts  will  be 
referred  to  in  the  tqiinion. 

The  duncrtlor  found  the  issues  in  favor  of 
the  defttidantB,  and  a  decree  was  according- 
ly enterM  in  tii^r  f^vor.  To  reverse  Jthat 
decree  the  plaintiff  has  duly  prosecuted  an 
appeal  to  tiila  court 

McCaleb  ft  Reeder,  for  appellant  S.  H. 
Casey  and  Oldfleld  ft  Cole,  for  appellees- 

HABT.  J.  lifter  stating  the  fiicts  as  above). 
It  will  be  noted  that  the  evidence  for  the 
iHiaintiff  is  to  the  effect  that  Bm  Brannan 
stated  in  the  presence  of  the  defendant  F. 
M.  Brannan,  that  the  deeds  were  without 
conslderatlim,  and  that  the  lands  were  to  be 
deeded  ba&  to  him  when  his  debts  wwe 
paid.  Other  evidence  Is  to  the  effect  that 
said  defendant  stated  wlwn  the  deeds  were 
executed  tlmt  the  lai^  would  be  reconveyed 
when  his  brother's  debts  were  paid.  Still 
other  evidence  of  the  plaintiff  tends  strong- 
ly to  show  Qiat  the  deed  to  a  part  of  the 
lands  In  omtroversy  from  F.  M.  Brannan  to 
his  oodefendant  was  a  forgery;  and  this  Is 
a  circumstance  to  be  considered  in  deter- 
mining the  good  faith  of  F.  IL  Brannan  In 
the  transactions  with  his  Ivotber.  It  was 
also  shown  that  ater  the  debts  of  Ben 
Brannan  had  been  paid,  F.  U.  Brannan  re- 
leased to  the  former  all  his  rlghti  to  the 
stock  of  goods  which  the  instrumoit  states 
he  had  had  previously  a  bill  of  sale  for. 

All  these  facts  and  cb^mstances  are  in- 
consistent with  the  contoiticm  of  the  de- 
fendant that  he  was  a  bona  fide  pordiaser 
for  value  of  the  lands  in  controversy.  To 
sustain  his  contention,  F.  M.  Brannan  testi- 
fied positively  that  he  paid  the  consldnatlcm 
redted  in  ea<±  deed,  and  that  ttie  same  was 
a  taix  value  tor  the  land  so  purchased.  B» 
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gftTe  a  detailed  and  exididt  account  of  tbe 
Tarloiu  tnnsactlons  wltb  his  brother.  His 
testimony  Is  posltlre  and  direct,  and  no  ef- 
fort was  made  to  oTorcome  It  except  by  the 
general  statements  aboTe  referred  to.  Aa  to 
the  first  deed,  he  Is  strongly  corroborated, 
for  he  shows  by  the  testimony  of  Dr.  Ken- 
nerly  that  he  had  loaned  to  bla  deceased 
brother  9900  In  188S.  and  took  bis  note  there- 
for. There  Is  no  evidence  that  this  note  and 
the  accrued  Interest  were  ever  paid  exe^ 
by  the  purchase  of  the  land  embraced  In  tbe 
deed  of  the  date  of  July  3,  1880.  As  to  the 
second  deed,  he  testifies  that  be  paid  the 
greater  part  of  the  consideration  recited  In 
It  at  the  date  of  the  purchase.  He  exhibit- 
ed a  note  for  $400  which  recited  that  It  was 
given  for  the  balance  of  the  purchase  money 
on  the  Lew  Robinson  farm.  The  date  of 
the  note  was  April  15,  1891,  and  tbe  date  of 
the  deed  to  the  Lew  Robinson  farm  was  the 
same.  The  note  was  transferred  or  assigned 
to  one  T.  J.  Owens  before  maturity,  and 
shows  on  Its  face  that  It  was  paid  by  the  de- 
fendant, F.  M.  Brannan,  within  a  few  days 
after  It  became  due.  In  regard  to  the  third 
transaction,  the  evidence  shows  that  In  No- 
vember, 1891,  F.  M.  Brannan  by  contract  In 
writing  agreed  to  pay  off  certain  indebted- 
ness of  Ben  Brannan  named  therein  to  the 
amonnt  of  about  91^200,  and  Ben  Brannan  on 
his  part  agreed  that.  If  said  amounts  were 
not  repaid  on  or  before  February  13,  1892, 
he  would  convey  to  F.  M.  Brannan  the  lands 
embraced  In  the  deed  of  February  16,  1892. 

F.  M.  Brannan  testifies  that  he  paid  said 
amounts  to  the  creditors  of  Ben  Brannan, 
and  exhibits  their  receipts  for  most  of  the 
amounts  so  paid,  and  stated  that  his  brother 
being  unable  to  repay  him  pursuant  to  the 
terms  of  their  written  contract  made  in 
November,  1891,  executed  the  deed  of  the 
date  of  February  16,  1892.  Tbe  testimony  of 
Dr.  Kennerly  corroborates  his  testimony 
that,  in  addition  to  this,  he  paid  off  a  mort- 
gage of  $1,000  executed  by  Ben  Brannan  on 
a  part  of  the  lands  In  controversy.  It  will 
be  noted  that  the  account  glvea  by  F.  M. 
Brannan  of  the  various  transactions  with 
his  brother  is  reasonable  and  consistent  in 
Itself,  and,  wben  considered  with  reference 
to  other  facts  and  drcnmstances  In  proof  on 
his  behalf,  shows  that  be  was  a  bona  fide 
purchaser  for  value  of  the  lands  In  con- 
troversy. It  must  be  admitted  that  the  two 
theories  are  in  irreconcilable  conflict;  but, 
when  we  consider  that  tbe  burden  of  proof 
was  on  the  plaintiff,  It  cannot  be  said  that 
the  finding  of  the  chancellor  Is  clearly 
against  the  preponderance  of  tbe  evidence. 

In  this  view  of  the  case,  It  Is  a  matter 
of  no  concern  to  the  plaintiff  whether  or 
not  the  deed  of  P.  M.  Brannan  to  his  code- 
fendant  Is  a  forgery,  and  we  do  not  decide 
that  question. 

The  decree  will  be  affirmed. 


HAiElDIN  T.  HAMOOCE  et  aL 
(Supreme  Court  of  Arkansas.    Nov.  28,  IfilO.) 

1.  Fbaudclent  Conveyances  (S  S2*)— Hohe- 
stead-~convbtancb— rxohtb  of  ckeprrobs. 

Under  the  Ccnstltatlon,  judgment  credit- 
ors have  no  rights  In  or  lien  udoq  uie  homestead 
of  the  Judgment  debtor ;  and  hence  cannot  have 
a  transfer  thereof  set  aside  as  in  fraud  of  cred- 
itors, irrespective  of  tbe  motives  at  the  convey- 
ance. 

[Ed.  Note.— 'For  other  cases,  see  Fraudulent 
Goaveyances^  Gent  Dig.  H  118-127;  Dec.  Dig. 
I  52.*] 

2.  .HouESTEAD  ({  68*)— Lands  Subject. 

The  homestead  allowed  br  Const.  1874,  art. 
9,  I  &,  providing  that  the  homestead  in  any 
town  occupied  as  a  residence  shall  consist  of  not 
exceeding  one  acre,  with  the  Improvesftent^  to 
be  selected  by  the  owner,  provided  that  it  does 
not  exceed  In  value  92,600,  cannot  be  laid  off  in 
an  arbitrary  or  nnreasonable  shape  so  as  to  in* 
Jure  judrmeat  creditors  having  an  bitexest  la 
the  remainder  of  the  tract. 

[EU.  Note.— For  other  cases,  see  Homestead, 
Gent.  Dig.  H  98,  99 ;  Dec  Dig.  S  68.*] 

Appeal  from  Clay  Chancery  Oonzt,  Ed- 
ward D.  Robertson,  Chancellor. 

Suit  by  J.  H.  Hardin  against  R.  L.  Han- 
cock and  others.  From  a  decree  In  part  for 
plaintiff,  he  aiq>eals.  Affirmed. 

J.  D.  Block  and  Spence  ft  Dndl^,  for  xp- 
pellant.  Hunter  &  Gastlebrary,  for  appel- 
lees. 

KIRBT,  J.  This  suit  was  brought  by  J. 
H.  Hardin  on  January  11,  1906,  who  had 
recoKered  a  Judgment  against  B.  L.  Han- 
cock In  October,  1905,  which  was  unpaid,  to 
set  aside  a  conveyance  made  by  R.  L.  Han- 
cock to  bis  wife,  D.  J.  Hancock,  on  August 
2,  1902,  as  In  fraud  of  creditors.  Among  the 
lands  conveyed  was  a  tract  of  two  or  three 
acres  In  the  town  of  Plggott,  upon  whldi 
said  Hancock  bad  fixed  his  residence  and 
borne,  and  long  resided  with  his  wife  D.  J 
Hancock  having  died,  the  suit  was  brought 
against  her  collateral  heirs,  who  answered 
after  R..  L.  Hancock's  death,  denying  that 
the  conveyance  was  In  fraud  of  creditors, 
and  alleged  that  it  was  for  land  upon  whicb 
said  R.  L.  Hancock  had  established  his 
home  and  exempt  from  the  payment  of  any 
debt  he  owed.  A  decree  was  rendered  set- 
ting aside  the  conveyance,  as  in  fraud  of 
creditors,  for  tbe  land  claimed  as  a  home- 
stead, except  one  acre  of  tbe  same  upon 
which  Is  located  the  dwelling  house,  bam. 
and  outhouses,  and  set  off  said  homestead 
to  said  heirs,  and  the  remainder  of  the  tract 
was  ordered  sold  for  payment  of  plaintiff's 
judgment,  and  from  this  Judgment  plaintiff 
appealed.  No  question  is  raised  aa  to  final* 
ity  of  tbe  Judgment 

It  Is  contended  that  the  court  erred  In 
declaring  one  acre  of  said  tract  of  land  the 
homestead  of  R.  L.  Hancock  and  exonpC 
from  the  claims  of  his  creditors,  and  set- 
ting it  off  to  the  collateral  belra  of  D.  J. 
Hancock,  bla  grantee,  after  adjudging  the 
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coDTeyance  Told  as  In  fraud  of  creditors, 
except  as  to  one  acre,  when  neither  said  R. 
L.  Hancock  or  D.  J.  Hancock  had  ever  for- 
mally selected  said  one  acre  aa  a  home- 
stead during  life. 

It  la  conceded  that  R.  L.  Hancock  and 
D.  J.  Hancock  bis  wife  occupied  the  rest- 
deoce  on  this  three-acre  tract  of  land  In 
the  ton-n  of  Plggott  as  a  homestead  before 
any  Judgment  was  obtained  against  R.  U 
Hancock  and  at  the  time  of  the  coaTeyance 
to  D.  J.  Hancock,  and  both  of  them  died 
there  without  any  necessity  baring  arisen 
for  the  selection  of  a  particular  acre  of  the 
tract  Under  our  Constitution  and  decl< 
slons.  as  creditors  have  no  Hen  upon  a  home- 
stead by  reason  of  their  judgments,  nor  right 
to  It  for  the  satisfaction  of  their  debts,  they 
are  not  concerned  in  Its  transfer.  A  debtor 
can  make  a  volontary  conveyance  of  It, 
convey  It  with  bad  motives  in  regard  to 
them,  or  make  any  other  disposition  of  It 
and  they  have  no  standing  to  attack  It  as 
fraudulent  Aa  to  the  homestead  there  are 
no  creditors.  "The  homestead  in  any  dty. 
town  or  village,  owned  and  occupied  as  a 
residence,  shall  consist  of  not  exceeding  one 
acre  of  land  with  the  Improvements  thereon, 
to  be  selected  by  the  owner,"  etc.  Article 
9,  I  5.  Const  1874.  The  Constitntion  limits 
the  homestead  In  a  town  to  one  acre,  if  it 
does  not  exceed  In  value  f2,G00.  as  in  this 
case;  and,  further,  to  that  particular  acre 
"occupied  as  a  residence,"  "with  the  Im- 
provements thereon,"  and  the  law  does  not 
permit  it  to  be  laid  off  In  an  arbitrary,  ca- 
pricious, and  unreasonable  shape,  to  the  In- 
Jury  of  creditors  having  an  interest  In  the 
remainder  of  the  tract,  thus  nearly  fixing 
the  s^regatlon  of  It  Since  the  plaintiff 
bad  no  right  to  have  that  portion  of  his 
debtor's  land  that  was  Impressed  with  the 
homestead  and  occupied  as  such  to  the  ex- 
tent of  one  acre,  subjected  to  the  payment 
of  his  debt,  nor  any  Interest  In  nor  claim 
upon  It,  but  only  to  the  land  In  excess  of 
the  one  acre  allowed  as  a  homestead,  it  can 
make  no  difference  to  him  by  whom  the  ex- 
act boundaries  are  defined,  so  it  be  done  In 
accordance  with  the  law,  and  the  court  com- 
mitted no  error  in  having  It  set  off  to  the 
heirs  who  inherited  It  from  D.  J.  Hancock, 
grantee  of  R.  L.  Hancodc 

Decree  Is  affirmed. 


HALL  T.  OHIOAGO,  R.  L  ft  F.  BT.  CO. 

(Snpieme  Oourt  of  Arkansas.    Dee.  IMO.) 

1.  Master  and  Bbbtant  (|  83*)— Gohpensa- 
TION— Pailubb  to  Pat— Penaltt— Stato- 

TOHY  PbOVIBIONS. 

Kirby'B  Dig.  1  6649,  provides  that,  where  a 
railroad  company  has  discDarged  an  employ^,  hia 
unpaid  wages  then  earned  shall  become  due,  and 
the  employe  may  request  of  the  foreman  that 
the  money  due  him  be  sent  to  any  station  where 
a  regular  agent  is  kept,  and,  if  it  ia  not  so  sent 


within  seven  days  from  the  date  rsqnested.  then 
the  wages  of  such  employ^  shall  aa  a  penalty 
coDtlnue  from  the  date  of  the  discharge  until 
paid.  Held,  that  the  penalty  is  authorized  only 
for  nonpayment  of  earned  wages,  and  where  an 
employ^  after  being  notified  that  he  was  held 
out  of  the  service  of  the  railroad  company  on 
account  of  cancellation  of  a  bond,  and  performed 
no  lervices  thereafter,  and  could  not  earn  any 
wages,  he  coold  not  recover  the  penalty  for  non- 
payment ot  wages  from  that  date  antll  he  re- 
ceived a  formal  disdiarge  from  the  empl<vment 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  78-81 ;  Dec.  Dig.  |  83.*1 
2.  Master  awo  Skbvant  (|  83*)— Compensa- 
tion—Penalty  FOB  Nonpayment. 

Where  a  railroad  employ^,  after  discharge, 
demanded  his  wages  due,  and  was  paid  within 
the  seven  days  prescribed  by  the  statute,  with 
the  exception  of  certain  items  tmiitted  through 
honest  error  of  the  railroad  company's  employes, 
and  the  employ^  in  demanding  his  wages  liad 
not  snecifically  called  attention  to  the  <Hnitted 
item,  ne  could  not  recover  the  statutory  penalty 
upon  failure  of  the  company  to  pay  them  within 
the  seven  days. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Sf  78-81;  Dec.  Dig.  S  83.*] 

Appeal  from  Circuit  Court,  Union  County; 
Geo.  W.  Hays,  Judge. 

Action  by  Clinton  Hall  against  the  Chica- 
go, Rock  Island  &  Pacific  Railway  Company. 
From  a  judgmoit  for  partial  relief,  plaintiff 
appeals.  Affirmed. 

.  J.  B.  Moore,  for  appellant  Thos.  S.  Bug- 
bee,  Geo.  B.  Fogh,  and  L.  P.  Biggs,  for  ap- 
pdleou 

McCDLLOCH,  0.  J.  This  is  an  action  In- 
stituted by  the  i^alntifl,  Clinton  Hall,  against 
the  Cnilcago,  Rock  Island  ft  Pacific  Railway 
Company,  to  recover  tbe  sum  of  f7&.6&  al- 
leged to  be  due  him  by  the  defendant  as 
wages,  and  for  the  statutory  penalty  at  tbe 
rate  of  $3.80  per  day  after  bis  discharge. 
The  plaintiff  was  employed  by  defendant  for 
a  time  as  freight  conductor  on  Its  road;  biS' 
service  commencing  on  January  8,  1908.  On 
May  2, 1906,  he  was  relieved  from  service  by 
an  order  of  his  superior,  and  was  givien  writ- 
ten notice  thereof,  as  follows:  "You  are 
hereby  notified  that  you  are  held  out  of  the 
service  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  on  account  of  cancella- 
tion of  bond."  He  did  no  further  work  after 
that  date,  and  on  May  20,  1908,  was  upon 
his  own  request  given  a  letter  of  discharge 
or  clearance  In  the  customary  form,  as  fol- 
lows: 

"El  Dorado,  Ark.,  May  20,  1908. 
"This  Is  to  certify  that  Clinton  Hall  has 
been  employed  In  the  capacity  of  conductor 
at  EI  Dorado,  Arkansas,  on  the  Louisiana 
Division  of  the  Chicago,  Rock  Island  &  Pa- 
cific Ry.  Co.,  from  January  9,  1908.  to  May 
2,  1908.    Dismissed  account  bond  canceled. 
"M.  J.  Kennelly,  Superintendent.'* 
On  the  trial  of  the  case  before  a  Jury  In 
the  circuit  court,  on  appeal  from  a  Justice 
.  of  the  peace,  a  verdict  was  returned  In  plain- 
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tiira  favor  for  the  snm  of  f68.40,  without 
any  penalty.  Judgment  was  rendered  In 
hia  favor  accordingly,  and  he  appealed  to 
this  court.  Xo  a[^>eal  was  taken  by  the  de- 
fendant, and  the  sole  question  before  as  is 
whether  or  not  there  is  any  error  In  the  rec- 
ord, so  far  as  concerns  the  plaintiff's  rl^t 
to  recover  the  statutory  penalty. 

The  plaintiff  contended  In  his  testimony 
at  the  trial,  and  also  contends  here,  that  he 
had  not  contracted  to  give  a  bond,  and  that 
his  discharge  was  wrongful.  The  jury  man- 
ifestly accepted  his  view  of  the  matter,  and 
returned  a  verdict  in  his  favor  for  the 
amount  of  his  stipulated  wages,  $3.80,  from 
the  date  of  the  first  letter  op  to  May  20th,  a 
period  of  18  days. 

Plaintiff  also  contended,  and  now  contends, 
that  the  notice  dated  May  2d  was  not  a  dis- 
charge, and  that  he  was  entitled  to  have 
his  wages  go  on  until  he  was  discharged  by 
the  letter  of  May  aoth.  The  written  con- 
tract under  which  plaintiff  was  employed 
provided  in  substance  that  trainmen  should 
not  be  suspended  or  dismissed  from  the 
company's  service  without  cause;  that,  be- 
fore suspension  or  dismissal,  a. full  Investi- 
gation of  the  case  should  be  had,  If  desired; 
and  that  after  investigation,  in  case  the  sus- 
pension or  dismissal  Is  found  to  be  nnlost, 
the  employ^  should  be  reinstated  and  paid 
one-half  time  for  the  time  lost. 

Now,  according  to  the  plain  language  of 
the  letter  or  notice  of  May  2d,  plaintiff  was 
relieved  from  further  service  in  the  employ 
of  the  defendant.  He  did  not  thereafter  ren- 
der any  service  for  the  defendant,  and  did 
not  earn  any  wages.  It  Is  unimportant,  for 
the  purposes  of  this  case,  to  determine  wheth- 
er his  discharge  was  rightful  or  wrongful; 
for  in  neither  event  is  he  entitled  to  recover 
the  penalty  for  nonpayment  of  his  wages 
after  that  date.  If  the  discharge  was  wrongs 
ful,  plaintiff  may  have  been  entitled  to  re- 
cover damages  on  account  of  the  breach  of 
the  contract;  but  be  earned  no  further 
wages,  and  It  Is  only  for  the  nonpayment  of 
earned  wages  that  the  statute  authorises  a 
dlscbat^ed  employ^  to  recover  a  penalty. 
Klrby's  Dig.  S  6649. 

Plaintiff's  account  sued  on  included  the 
sum  of  $4.33  for  a  day's  run  in  February, 
and  (2.81  for  a  part  of  a  day's  run  in  April. 
Subsequent  to  the  commencement  of  the 
suit,  defendant  paid  these  Items;  and  It  is 
now  insisted  that,  inasmuch  as  those  items 
are  conceded  to  have  been  due,  and  were 
unpaid  within  seven  days  after  demand 
made  following  the  discharge,  plaintiff  Is  en- 
titled to  recover  the  penalty  for  the  omis- 
sion to  pay  these  Items  within  that  time. 
The  plaintiff  was  paid  his  wages  for  the 
months  of  February,  March,  and  April,  with 
the  exception  of  these  itans,  and  he  signed 
the  pay  roll.  He  testified  that  after  his  dis- 
charge he  was  paid  the  earned  wages  due 


him,  with  the  exception  of  those  Items,  and 
that  he  demanded  the  full  amount  of  bal- 
ance now  claimed.  He  does  not,  however, 
state  that  he  called  spedflc  attention  to  these 
omitted  items  In  the  amount  due  falm  tor 
February  and  March.  There  is  evidence 
which  Justifies  the  conclusion  that  these 
Items  were  omitted  from  plalntitTs  pay  by 
an  error  made  In  good  faith  by  some  of  de- 
f^dant's  employes,  and  that  the  items  were 
not  intentionally  withheld. 

We  do  not  mean'  to  hold  that  the  good 
faith  of  the  employer  in  failing  to  pay  wages 
to  a  disdiarged  employ^  will  exonerate  him 
from  the  penalty  for  failure  to  pay  wages 
Justly  due;  but  we  do  hold  that,  under  the 
circumstances  of  this  case,  where  small  items 
were,  under  an  honest  mistake,  omitted 
from  the  pay,  and  afterwards  a  demand  was 
made  for  earned  wages,  without  specifically 
calling  attention  to  the  omitted  items,  the 
recovery  of  a  penalty  Is  not  Justified.  Good 
faith  on  the  part  of  the  discharged  employ^ 
demands,  if  he  Intends  to  claim  a  penalty 
for  the  nonpayment  of  the  omitted  Items 
due,  that  he  should  specifically  call  the  at- 
tention of  his  employer  to  the  same  and  de- 
mand payment  thereof.  Th6se  Items  were 
paid  before  Judgment,  and  it  is  only  fair 
to  assume  that.  If  a  specific  demand  had 
been  made  by  plaintiff  at  the  time  his  oth- 
er wages  were  paid,  these  items,  too,  would 
tiave  been  paid.  The  statute  was  enacted 
for  the  protection  of  wage-earners,  and  was 
not  intended  as  a  snare  to  entrap  the  no- 
wary  anployer.  Wis.  &  Ark.  Lumber  Co.  T. 
Reaves.  82  Ark.  877,  102  S.  W.  206. 

We  are  therefore  of  the  opinion  that  the 
plaintiff  was  not  mtltled  to  recover  a  pei- 
alty,  and  Qie  Judgment  Is  therefore  affirmed. 


BICHESON  et  al.  v.  NATIONAL  BANK  OP 
MENA. 

(Supreme  Court  of  Arkansas.   Nov.  28,  lOlOi) 

OOBPOKATIONS  ({  566*)— INSOLTEHOT— PBXOH- 

TY  OP  Claims— Wages. 

The  preference  given  to  salaries  and  wages 
due  laborers  and  employte  over  other  cradftoia 
of  iDSolvent  corporations  by  Kirlv's  Dig.  U 
949,  950,  Is  personal,  and  does  not  pus  wlu 
an  asBlgnmeat  of  the  debt. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  Si  2283-2286;  De&  Dig.  i  5e6.«] 

Appeal  Polk  Chancery  Court;  W.  H. 
Collins,  Chancellor. 

In  the  matter  of  the  Hoirard  County  Lom- 
ber  Oonqnny,  Insolvent,  S.  B.  Bicheson  and 
others  Intervened,  rt«iin<T»g  priority  for  cer- 
tain dalm^  which  the  National  Bank  of 
Mens  contested.  From  a  decree  for  defend- 
ant, Uie  Interveners  appeal.  Affirmed. 

See,  also,  1B2  S.  W.  913. 

Wlllard  P.  Cave,  for  appellants.  W.  Prlck- 
ett  and  Elmer  J.  Lundy,  for  appellee. 
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McCXTLLOCH,  0.  J.  Tbe  question  Involved 
in  tbis  appeal  la  whether  or  not  tbe  right  of 
an  employe  of  an  InaolveDt  corporation  to 
have  hlfl  claim  for  wages  or  salary  paid  in 
preference  to  tbe  claims  of  general  creditors 
of  such  corporation  is  assignable  before  It 
Is  filed  and  the  preference  fixed  by  the  order 
of  the  court  The  statute  conferring  tbe 
preference  right  reads  as  follows: 

"Sec.  919.  No  preferences  shall  be  allowed 
among  the  creditors  of  insolvent  corpora- 
tions, eicept  for  tbe  wages  and  salaries  of 
laborers  and  employes. 

"Sec.  950.  Any  creditor  or  stockholder 
of  any  insolvent  corporation  may  institute 
proceedings  In  the  chancery  court  for  the 
winding  up  of  the  affairs  of  such  corpora- 
tions, and  upon  such  application  the  court 
Aall  take  charge  of  all  the  assets  of  such 
corporation  and  distribute  them  equally 
among  the  creditors  after  paying  the  wages 
and  salaries  due  laborers  and  employes." 
Kirby'B  Dig. 

If  this  statute  be  construed  as  creating 
a  Uen^  there  Is  a  conflict  In  tbe  authorities 
as  to  whether  such  statutory  lien  passes  with 
an  assignment  of  the  debt;  but  It  Is  clearly 
Mttled  by  the  decisions  of  this  court  that 
such  a  lien  Is  personal,  and  does  not  pass 
with  an  assignment  of  tbe  debt  The  de- 
cisions referred  Co  relate  to  Hens  of  laborers 
and  materialmen  and  to  landlords.  Dane 
T.  Ballroad  Co..  27  Ark.  664;  Roberts  v. 
Jacks,  81  Ark.  597,  25  Am.  Rep.  581;  Nolen 
T.  Royston,  38  Ark.  561;  Vamer  v.  Rice,  89 
Ark.  844.  But  the  language  of  the  statute 
under  consideration  makes  it  very  plain  that 
the  preference  right  la  personal  to  the  la* 
borer  or  employ^,  and  does  not  pass  with 
an  assignment  of  tbe  debt.  The  statute  mere- 
ly declares  that  in  whiding  up  an  Insolvent 
corporation  the  assets  shall  be  distributed 
equally  among  the  creditors  "after  paying 
the  wages  and  salaries  due  laborers  and  em- 
ployes." 

Judgment  affirmed. 


BIGHDSON  V.  NATIONAL  BANE  OF 
MEN  A. 

(Sapreme  Court  of  Arkansas.    Dec  5,  1910.) 

1.  SUBKOOATION  Q  7*)— RIGHTS  OT  StTBCTT  AS 

TO  CUDXTOBS— SXCUBITIES. 

Geneislly,  when  a  surety  pays  the  debt  of 
Us  principal,  he  Is  entitled  to  the  benefit  of  such 
securities  In  the  hands  of  the  creditor  as  are 
applicable  to  tbe  contract  to  which  be  is  bound. 

[Bd.  Note.— For  otber  cases,  see  Subrogation, 
Cent  Dig.  H  16-29;  Dec  Dig.  S  7.*1 

2.  SUBBOOATIOK  ({  86*)— RIGHTS  OF  SUBETT 
AS  TO  GBBDTrOBS— SECUBITIES— PSIOBITT. 

The  surety's  right  to  secnrltlea  in  tbe  hands 
of  the  creditor  arises  through  tbe  equitable  doc- 
trine of  snbrogatim,  and.  where  other  parties 
have  equal  or  superior  rights,  his  will  not  be 
enforced  to  the  impairment  of  such  rights. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Ofcnt  Dig.  H  99-lOS;  Dec.  Dig.  |  86.*] 


3.  SOBBOOATIOn  (I  28*)— BlOHM  OF  SDBKTT 

AS  TO  Cbbditob»— SEdTBrnu—PATianT  or 

EQfTiBE  Obligation. 

Before  a  surety  can  claim  tbe  benefit  of 
securities  ]u  the  hands  of  the  creditor,  be  must 
pay  the  entire  debt  of  the  prlndpai  tor  which 
such  securities  were  given,  and,  where  a  D«>rt- 
gage  was  given  to  secure  a  loan  company  upon 
two  notes  and  to  secure  them  In  going  security 
to  a  bank  on  otlier  obligations,  tbe  second  sure- 
ty who  paid  the  first  two  notes  was  not  entitled 
to  be  sQDiogated  to  tbe  mortgage  In  pr^renee 
to  the  loan  company. 

[Ed.  Note. — ^For  otber  cases,  see  Subrogation, 
Cent  Dig.  8  SS;  I>ec.  Dig.  {  28.*] 

4.  SUBBOOATION  (J  28*)- RIGHTS  OV  SuBBHT 

AS  TO  Cbeditob— Right  Supebiob  to  Cbed- 

ITOB. 

Where  a  mortgage  Is  given  a  creditor  to  se- 
cure two  notes  and  to  secure  it  as  surety  in 
another  obligation  of  the  principal,  a  surety  on 
tbe  notes  Is  not  entitled,  on  paying  such  notes, 
to  priority  over  tbe  creditor  In  respect  to  the 
other  obligations  secured  by  the  mortgage. 

[Ed.  Note.— For  otber  cases,  see  Subrogation. 
Cent  Dig.  g  52;  Dec.  Dig.  |  2&*] 

6.  COBPOBATIOITB  ({  370*)— CoBFOKATC  POWBBS 

AND  INABILITY— Extent  of  Powebb. 

A  corporatiui  can  only  do  those  things 
which  are  necessary  to  carry  into  effect  the  pur- 
poses for  which  it  was  organized,  end  it  can  do 
no  act  and  can  make  no  contract  not  expressly 
or  by  fair  implication  authorised  by  its  char- 
ter. 

[Ed.  Note.— For  oOer  eases,  see  CorporBtions, 
Cent  Dig.  H  1511-1516:  Dec  Dig.  |  370.*] 

6.  Banks  and  Bankino  (|  816*1— Loan  Ooh- 

PANIES— COBPOBATE  POWBBft— GONnBUOnOH 

OF  Chabteb. 

Ordinarily  a  loan  company,  organized  to  do 
a  general  brokerage  business,  to  loan  money, 
to  negotiate  bonds,  eta.  Is  not  authorised  to  be- 
come a  surety,  as  that  act  must  generally  be 
specifically  authorised. 

[Ed.  Note.— For  other  esses,  see  Banks  and 
Banking,  Cent  Dig.  |S  1219-1221;  Dec.  Dig. 
{  315.*T 

7.  COBPOBATIOHB  (1  888*)— COBPOBATK  Powiss 
— RsTOPPix  TO  Dent— Receiving  Benefits. 

In  general,  a  corporation  will  not  be  al- 
lowed to  avoid  Its  contracts  as  ultra  vires  where 
it  has  enjoyed  the  benefits,  and,  where  a  ooi^ 
poratlon  has  received  a  beneficial  consideration 
from  a  contract  of  suretyship.  It  cannot  assert 
that  such  a  contract  was  beyrad  its  powers. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  1557;  Dec.  Dig.  S  388.*] 

&  MoBTOAQES  (i  120*)— CoNaTBUonOR— Debt 
Sbccbed. 

A  mortgage  tecltinr  that  It  was  given  to 
secure  two  notes,  as  wellaa amounts advauced by 
the  mortgagee  and  obligations  assumed  for  tbe 
benefit  of  tbe  mortgagor,  includes  a  debt  for 
whidi  the  mortgagee  is  surety. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  235,  296;  Dec  Dig.  t  120.*] 

0.  Banks  and  Banking  (|  261*)— E^notions 
—Loans— Natiokai,  Bank  Act— Oonstboc- 

TION. 

A  borrower  from  a  natlooal  bank  of  an 
amoout  in  excess  of  tbe  amount  allowed  nnder 
national  banking  act  cannot  plead  sudi  act  to 
defeat  an  action  to  recover  the  loan. 

[Ekl.  Note.— BV>r  otber  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  991-1000;  Dec  Dig.  | 
261.*] 

10.  cobpobationb  d  5^*)  —  ins0i.vbnot  — 
Claims— Debt  of  Insolvent— Evidence. 
In  Insolvency  proceeding  against  a  corpora* 
tion,  evidence  held  sufficient  to  show  that  the 
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coipontloa  wu  indebted  to  a  bank  in  the  ■□m 
for  whidi  it  c>v«  a  mortgage  to  one  who  asanm- 
ed  payment  of  the  debt. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Gent.  Dig.  fS  2281,  2282;  Dec.  Dig.  8  565.*] 

Appeal  from  Polk  Chancery  Court ;  W.  H. 
Colll^is,  Special  Chancellor. 

In  tlie  matter  of  the  Howard  County  Lum- 
ber Company,  insolvent  S.  A.  Rlcheson  ta- 
terrened  dalming  priority  over  the  National 
Bank  of  Mena  and  the  Hancock  Land,  Loan 
ft  InTestmeut  Company,  other  Interren^a. 
From  a  Judgment  for  the  last-named  Inter- 
veners, the  intervener  first  named  appeals. 
Affirmed. 

See.  also,  182  8.  W.  012. 

Wlllard  P.  Care,  for  appellant  W.  Frkk- 
ett  and  Elmer  J.  Londy,  for  appellee. 

rRAUDNTHAI^  J.  This  Is  an  aK>eal 
from  a  decree  of  the  Pcik.  chancery  court 
determining  the  priority  of  liens  of  certain 
creditors  npon  the  property  of  the  Howard 
lAmber  Company,  a  domestic  manufacturing 
and  business  qorporatloDf  of  whose  assets  said 
chancery  court  had  taken  charge  mider  insol- 
vency proceedings  Instituted  against  it  In 
February,  1909,  the  Howard  liumber  Gcmpa- 
ny  was  largely  Indebted  to  various  creditors ; 
and,  though  It  bad  assets  erdlnarlly  worth 
more  than  Its  IlaUUttes,  It  was  pressed  for 
mone^  and  tinahle  to  pay  Its  debts.  It  was 
Indebted  to  the  National  Bank  of  Mena  (here- 
inafter referred  to  as  Uie  "Bank")  In  a  sum, 
as  claimed  by  tliat  bank,  amonntlng  to  $11,- 
650,  and  to  other  credltxns  In  varloas  sums 
aggregating  alNnit  910^000.  It  was  tliought 
by  the  preiddent  and  manager  the  Howard 
Lumber  Company  (which  will  hereafter  be 
referred  to  as  the  "Lumber  Company")  that 
if  sufficient  money  ooold  be  bomnred  by  It 
to  pay  the  indebtedness  of  that  company  to 
all  creditors  other  than  the  Bank,  and  if  the 
said  Bank  would  extoid  the  time  of  tlie  pay- 
ment of  the  debt  dne  to  it  the  said  Lumber 
Company  could  proceed  wltii  Its  business  and 
succeed  in  paying  all  Its  liablUtleB.  me 
cashier  of  the  Bank  was  also  the  inesident 
of  the  Hancock  Land,  Loan  A  Investment 
Company,  a  domestic  corporation  (whidi  will 
be  hereafter  referred  to  as  the  "Loan  Com- 
pany"), tmd  at  a  conferaice  bad  by  Oxe  of- 
ficers of  said  Bank  and  said  Loan  Company 
and  the  presidrat  of  said  Lumber  Company 
an  arrangement  was  effected  by  which  the 
said  Lumber  Company  could  borrow  the  re- 
quired ¥10,000  from  said  Loan  Company. 
There  IS  a  slight  conflict  In  the  testimony 
as  to  the  terms  of  the  agreement  that  was 
then  made  by  these  parties.  We  think,  bow- 
ever,  tliat  the  testimony  toids  to  establish 
ttie  following  tects :  S.  6.  Blcheson  was  tbe 
president  of  the  Lumber  Company,  with  its 
place  of  buBlness  located  In  Polk  county,  and 
S.  A.  Rlcheson,  the  appellant,  was  his  broth- 
er, and  resided  at  Rothvllle,  Mo.  Practically 


all  the  shares  of  stock  of  the  said  Lamb« 
Company  were  owned  by  the  brother  and 
other  relatives  of  appellant  At  the  above 
conference  ft  was  agreed  that  the  said  Loan 
Company  would  lend  to  the  Lumber  Company 
the  required  $10,000  at  a  rate  of  interest  of 
10  per  cent,  per  annum,  and  that  the  Bank 
would  extend  the  time  of  payment  of  the  In- 
debtedness due  to  it  by  the  Lumber  C<Hiipany 
npon  the  Loon  Company  assuming  and  goar- 
anteetng  to  pay  said  Indebtedness.  In  con- 
sideration of  the  loan  of  said  money  and  the 
assumption  and  guaranty  of  ite  said  Indebt- 
edness  to  the  Bank,  the  Lumber  Company 
agreed  to  execute  to  the  Loan  Company  two 
notes  for  $6,000  each,  with  said  appellant  as 
snre^  thereon,  due  six  months  after  date; 
and  bearing  Interest  at  the  rate  of  10  per 
c^t  per  «""n">,  and  to  execute  to  the  Loan 
Company  a  mor^ge  npon  all  ite  propwties 
In  order  to  secure  the  payment  of  said  $10.- 
000,  and  also  the  UaMlity  which  it  incurred 
by  reason  of  ite  assumption  and  guaranty  of 
the  paymoit  of  said  Ind^tedness  due  by  the 
Lumber  Company  to  the  Bank.  In  pursuance 
of  the  agreement  the  board  of  directors  of 
the  Lumber  Company  adopted  a  resolution 
empowering  and  authorizing  ite  president  to 
negotiate  a  loan  of  $22,000  In  order  to  pay 
the  obligations  it  tbea  owed,  and  to  execute 
a  mortgage  upon  all  the  propwty  of  said 
Lumber  Company  In  order  to  secure  said 
loan.  The  total  amomt  of  the  indebtedness 
of  the  Lnmbw  Company  at  tiiat  time  con- 
sisted of  the  alleged  debt  of  $11,690  to  the 
Bank  and  of  about  $10;000  to  ite  other  cred* 
iters,  aggregating  about  Oie  said  sum  of 
$22,000;  and  we  think  that  the  above  reso- 
lution was  adcftted  toi  the  purpose  of  pro- 
viding fbr  the  payment  and  security  of  the 
said  above  indebtedness.  Thereupon  the 
Lumbw  Company  execated  ite  two  notes  for 
$5,000  eadi  to  the  said  Lmn  ■Company, 
bearing  the  above  rate  of  Interest  and  due 
six  months  after  date,  and  sent  same  to  ap- 
pellant at  Bothvllle,  Mo.,  fw  his  anentkm 
thereof  as  surety,  wbidi  was  don^  and  same 
were  returned  on  February  23,  1000.  On 
that  day  the  Loan  Company  executed  to  the 
Bank  its  vnltten  obligation,  by  wUdi,  in 
consideration  of  the  loan  made  1^  It  to  said 
Lumber  Company  and  the  agreement  on  the 
part  of  the  Bank  to  extoid  the  time 
of  the  payment  of  ite  Indebtedness  against 
the  lumber  Company,  it  did  "assnme  and 
gnaranteetbepaymoitof  saiddd>t  of  $U,63U, 
with  interest"  of  the  Lnmba  Company  to  the 
saM  Bank;  and  In  said  written  gnsran- 
ty  it  is  slso  stated  that  "the  same  Bihall  be 
held  and  b«Bted  by  all  parties  ooncttned  as 
covered  and  secured  by  the  terms  and  con- 
ditions of  said  mortg^.**  And  on  the  same 
day  and  as  a  part  of  the  same  tnmaactlon 
the  Lumber  Company  executed  to  tlie  said 
Loan  Company  a  mortgage  on  certain  prop- 
erty therein  described  (which  was  substan- 
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tlally  all  Its  iwopertr),  and  said  mortgage 
was  duly  filed  for  record  on  Mardi  1,  1909. 
Tbe  indAtedness  clause  In  said  mortgage  Is 
as  follows:  "This  sale  Is  on  condition:  That 
whereas,  tbe  said  Howard  Connty.  Lamber 
Company.  Is  Jostly  Indebted  to  tbe  said  Han- 
cock Land,  Loan  and  InTestmrat  Co.,  in  tbe 
snm  of  ten  thousand  dollars  (^0,00(^  evi- 
denced by  Its  two  several  pnmilssory  notes 
of  date  February  aoth  1909,  for  fire  thou- 
sand (9500(0  dollars  each  due  and  payable 
six  mouths  after  date  with  Interest  at  the 
rate  of  ten  pw  cent,  per  annum  from  date 
until  paid  and  for  all  other  and  further  sums 
and  amounts  that  may  be  advanced  to  the 
said  Howard  County  Lumber  Co.,  by  the 
Hancock  Land,  Loan  and  InTeatment  Co., 
from  time  to  time  as  well  as  all  amounts  as* 
snmed  by  the  said  Hancock  Land,  Loan  and 
Investment  Company  for  or  on  Iwhalf  of  tbe 
said  Howard  County  Lumber  Company. 
Now,  if  tbe  said  Howard  County  Lumber 
Company  shall  pay  said  notes  and  all  such 
other  sums  and  amounts  that  may  be  assum- 
ed or  advanced  to  It  as  provided  In  this  In- 
strument at  the  time  and  In  the  manner 
herein  provided,  then  this  conveyance  shall 
be  void,  otherwise  to  remain  In  full  force 
and  effect." 

The  said  Loan  Company  then  loaned  to 
the  Lumber  Company  said  $10,000,  which 
was  used  by  the  Lumber  Company  in  the 
operation  of  Its  business,  and  the  bank  ex- 
tended tbe  time  of  tbe  payment  of  the  In- 
debtedneffl  due  to  it  by  the  Lumber  Company 
in  conformity  with  said  agreuuent.  At  tbe 
maturity  of  said  two  notes  of  f6,000  each  In 
August,  1909,  the  surety,  the  appellant,  paid 
same,  and  at  his  request  the  notes  were  sent 
to  him.  Later,  on  August  25,  1909,  insrtven- 
cy  proceedings  were  instituted  in  said  chan- 
cery court  against  said  Lumber  Company  by 
its  president  under  section  049  et  seq.  of 
Kirby's  Digest  In  said  proceedings  appel- 
lant filed  an  intervention,  In  which  he  claim- 
ed to  be  subrogated  to  the  rights  and  In- 
debtedness of  the  payee  of  said  two  notes 
which  be  had  paid  as  surety  of  the  Lumber 
Company  and  to  the  Uen  of  the  mortgage 
executed  to  secure  the  same,  and  ther^ 
claimed  that  he  was  entitled  to  a  prior  lien 
on  the  property  conveyed  by  said  mortgage. 
The  Loan  Company  and  the  Bank  also  filed 
interventions  In  said  proceedings,  and  there- 
in claimed  that  they  were  entitled  by  virtue 
of  said  mortgage  to  a  first  and  prior  Uen  on 
said  property  for  tbe  payment  of  the  Indebt- 
edness of  flli^  by  ^®  Bald  Lumber 
Company  to  said  Bank,  and  tbe  payment  of 
which  said  Loan  Company  bad  assumed  and 
guaranteed.  Tbe  chancery  court  made  a 
finding  in  favor  of  said  Interveners,  the 
Loan  Company  and  the  Bank,  and  rendered 
a  decree  declaring  them  entitled  to  a  prior 
Uen  on  all  the  property  described  in  said 
mortgage.  From  this  decree,  tbe  Intervener 
S.  A.  Richeson  has  appealed  to  this  court. 

The  rights  of  the  Interveners  to  have  liens 
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Impressed  upon  the  property  of  the  Lumber 
Company  depend  upon  the  terms  of  the 
mortgage  executed  by  tbe  Lumber  Company 
to  the  Loan  Company;  and  the  priority  of 
such  Hens  between  themselves  depends  upon 
the  legality  of  the  Indebtedness  claimed  by 
each  intervoier  and  the  equities  existing  be- 
tween thm.  The  Lumber  Company  became 
liable  to  the  app^ant.  by  reason  of  his  hav- 
ing executed  tho  two  notes  of  $5,000  each  as 
surety  for  It;  and,  when  as  surety  be  paid 
the  two  notes,  the  Lumber  Company  became 
indebted  to  him  In  the  amount  thereof.  By 
the  payment  of  the  debt  by  him  as  surety 
be  became  sidistltuted  In  the  place  of  tbe 
creditor  whose  debt  he  paid,  and  ordinarily 
he  would  succeed  to  all  rights  which  tbe 
creditor  had  In  relation  to  that  debt  Ordi- 
narily, when  tbe  surety  pays  the  debt  of  his 
principal,  be  Is  eitltled  to  the  benefit  of  all 
securities  for  the  debt  held  by  the  creditor. 
But  tbe  Borety  is  only  entitled  to  tbe  benefit 
of  such  securities  and  rights  whtdi  are  ap- 
plicable to  tiie  contract  on  which  he  Is  bound. 
His  rights  are  founded  upon  the  equitable 
doctrine  of  subrogation,  and.  where  other 
parties  have  equal  or  superior  equities  or 
rit^ts  growing  out  of  such  contract,  the 
rights  of  tbe  surety  will  not  be  enforced  so 
as  to  interfere  with  such  rights  or  equities 
of  such  other  parties.  The  contract  out  of 
which  grows  the  right  of  appellant  to  be 
subrogated  to  the  Uen  of  the  creditor  on  tbe 
property  Is  founded  on  tbe  mortgage  execut- 
ed to  the  creditor,  tbe  Loan  Company.  Upon 
the  face  of  the  mortgage.  It  secures  to  the 
Loan  Company  the  payment  of  two  debts; 
the  one  t>elng  the  notes  upon  which  appel- 
lant was  sure^,  and  the  other  being  the  as- 
sumption and  guaran^  of  the  Indebtedness 
of  the  Lumber  Company  to  the  Bank.  If 
this  latter  liability  Is  legal  and  binding  on 
the  Loan  Company,  then  the  ai^ellant,  by 
paying  only  a  part  of  tbe  debt  secured  by 
the  mortgage,  cannot  defeat  the  right  of  the 
Loan  Company  to  have  the  property  first 
applied  to  tbe  payment  of  tbe  balance  of 
the  debt  secured  by  the  mortgage.  Before 
the  surety  can  claim  the  right  to  the  benefit 
of  any  of  tbe  securities,  be  must  first  pay  the 
entire  debt  of  the  principal,  for  the  jmyment 
of  which  tbe  securities  were  given.  As  Is 
said  in  the  case  of  Bank  of  Fayetterllle  v. 
Lorweln,  76  Ark.  245,  88  S.  W.  019:  "The 
right  of  subrogation  cannot  be  enforced  until 
the  whole  debt  Is  paid;  and,  until  tbe  cred- 
itor be  wholly  satisfied,  there  ought  to  and 
can,  be  no  Interference  with  his  rights  or  bis 
securities  wtilch  might  even  by  bare  possibil- 
ity, prejudice,  or  embarass  him  In  any  way 
In  the  collection  of  the  residue  of  his  claim." 
Sheldon  on  subrogation,  §  127;  4  Pom.  Eq. 
Jur.  S  1419;  27  Am.  &  Eng.  Ency.  Law,  210; 
McConnell  v.  Beattie,  34  Ark.  113,  and  cases 
cited  in  Bank  of  FayettevUle  v,  Lorwein, 
supra. 

Under  the  testimony  adduced  In  the  ^ase, 
we  do  not  think  that  the  appeUant  acquired 
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any  rl^ts  to  the  security  superior  to  the 
I^an  Company  at  the  time  he  paid  the  two 
notes  by  reason  of  any  agreement  then  made 
between  him  and  the  Loan  Company,  or  by 
any  act  or  conduct  on  Its  part  At  that 
time  the  notes  were  owned  by  a  bank  at  Pt 
Smith,  Ark.,  which  had  purchased  same  from 
the  Loan  Company  and  which  sent  same  to 
the  Bank  at  Mena,  Ark.,  for  collection.  At 
the  time  of  paying  these  notes,  the  appellant 
required  that  they  be  transferred  to  him, 
and  not  marked  paid.  The  notes  without  in- 
dorsement of  any  kind  were  turned  over  to 
the  president  of  the  Lumber  Company,  who 
forwarded  them  to  appellant.  The  Loan 
Company  was  not  the  holder  of  the  notes  at 
the  time  of  the  payment  thereof,  and  neither 
did  it  nor  the  Bank  by  any  word  or  act  waive 
any  right  which  they  had  by  vlrtne  of  said 
mortgage  to  the  prior  payment  of  the  balance 
of  the  Indebtedness  secured  thereby. 

But  It  Is  urged  by  appellant  that  the  as- 
sumption and  guaranty  by  the  Loan  Compa- 
ny of  the  Indebtedness  due  by  the  Lumber 
Company  to  the  Bank  was  not  authorized 
by  the  charter  of  said  Loan  Company,  and 
that  such  contract  of  guaranty  and  assump- 
tion was  as  to  said  Loan  Company  ultra 
vires,  and  that  the  Loan  Company  was  there- 
fore not  legally  bound  for  said  Indebtedness. 
The  Loan  Company  was  a  domestic  corpora- 
tion organized  for  the  following  purposes: 
"To  do  a  general  brokerage  business,  to  loan 
money,  negotiate  bonds  and  securities  and 
other  property."  Ordinarily  a  corporation 
can  only  do  those  things  which  are  neces- 
sary to  carry  into  effect  the  purposes  for 
which  it  was  organized,  and  It  can  do  no  act 
and  can  make  no  contract  that  Is  not  ex- 
pressly or  by  fair  implication  authorized  by 
Its  charter.  Ordinarily  a  corporation  not 
expressly  authorized  to  do  so  cannot  legally 
contract  to  become  a  surety  for  or  otherwise 
to  lend  its  credit  to  another  person  or  corpo- 
ration. Simmons  Nat.  Bank  v.  Dllley 
Foundry  Co.,  130  S.  W.  162.  But  a  corpora- 
tion wUI  not  be  permitted  to  plead  that  It 
had  exceeded  Its  charter  powers  In  making 
a  contract,  where  It  has  received  the  fruits 
and  benefits  of  such  contract,  tf  the  cor- 
poration has  received  the  profits  resulting 
from  the  compliance  of  the  other  party  with 
the  contract,  it  would  be  wholly  unjust  to 
allow  the  corporation  to  escape  performance 
of  the  contract  by  which  It  realized  these 
profits.  As  Is  said  In  the  case  of  Wright  v. 
Hughes,  119  Ind.  324,  21  N.  B.  907,  12  Am. 
St.  Rep.  412 :  "The  rule  ta  now  too  thorough- 
ly established  to  be  longer  open  to  question 
that,  where  a  contract  has  been  executed  and 
fully  performed  on  the  part  of  the  corpora- 
tion or  of  the  party  with  whom  It  contracted, 
neither  will  be  permitted  to  Insist  that  the 
contract  was  not  within  the  power  of  the 
corporation."  In  the  case  of  Minneapolis  F. 
&  M.  Mot.  Ins.  Co.  V.  Norman,  74  Ark.  190, 
85  S.  W.  229,  109  Am.  St.  Rep.  74,  the  court 
quoted  with  approval  the  foUowinc  state- 


ment of  the  law  In  tUs  regard:  "It  Is  weU 
settled  that  a  corporation  cannot  avail  it- 
self of  the  defense  of  ultra  vires  when  the 
contract  In  question  has  been  In  good  faith 
fully  performed  by  the  other  party  and  the 
corporation  has  had  the  full  benefit  of  the 
performance  of  the  contract  •  •  •  And 
in  general  the  plea  of  ultra  vires  will  not  be 
allowed  to  prevail  whether  interposed  for  or 
against  a  corporation,  when  It  will  not  ad- 
vance justice,  but,  on  the  contrary,  will  ac- 
complish a  legal  wrong."  Arkadelpbla  Lam- 
ber  Co.  v.  Posey,  74  Arte.  877,  85  S.  W.  1127; 
Bloom  V.  Home  Ins.  Agency,  91  Ark,  367,  121 
S.  W.  293;  Dunbar  v.  Cazort  &  McGehee 
Co.,  131  S.  W.  698;  1  Clarlc  &  Marshall  on 
Private  Oor.  S79;  10  Gtc.  1158;  Flint  &  W. 
Mfg.  Ox  T.  Kerr  Murray  Mfff.  Co.,  24  Ind. 
App.  850^  66  N.  E.  858. 

In  the  case  at  bar  the  loan  of  the  money 
by  the  Loan  Company  to  the  Lumbar  Compa- 
ny, the  assumption  by  It  of  the  indebtedness 
of  the  Lumber  Company  to  the  Bank,  and 
the  extension  by  the  Bank  of  the  time  of 
payment  of  its  debt  constituted  one  transac- 
tion, and  ttae  mutual  benefits  and  obligations 
growing  therefrom  to  the  parties  became  In- 
divisible. The  Loan  Company  was  engaged 
In  loaning  its  mon^,  and  Cor  its  compensa- 
tion it  received  the  intwest  which  accrued 
thereon.  This  benefit  it  actually  received  by 
tlie  ezecntlon  of  this  contract  The  Bank; 
by  virtue  of  the  assumption  1^  It  of  the 
Bank's  debt  against  the  Lumber  Company, 
extended  the  time  of  the  payment  thereof. 
It  could  have  taken  steps  to  enforce  its  col- 
lection, but  It  stayed  its  hand  by  reason  of 
the  execution  of  this  contract  and  thereby 
it  was  caused  to  act  to  Its  disadvantage.  It 
actually  performed  the  contract  on  its  part 
by  thus  granting  the  extension  of  the  time 
of  payment  of  the  debt  doe  to  It  On  the 
one  part  therefore,  benefits  have  beat  re- 
c^ved,  and  on  the  other  part  ttae  ccmtract 
has  be«i  actually  executed. 

If  the  Loan  Company  had  not  assumed  and 
guaranteed  the  payment  of  this  debt  the 
Bank  could  have  taken  steps  by  legal  pro- 
cess or  otherwise  to  have  secured  the  pay- 
ment of  its  debt  against  the  Lumber  Com- 
pany.  It  would  accomplish  a  legal  wrong 
against  the  Bank  to  now  permit  the  Loan 
Company  to  claim  that  it  exceeded  its  pow- 
ers when  by  Its  contract  It  caused  the  Bank 
to  refrain  from  action  to  obtain  security  for 
Its  debt  Having  received  the  fruits  and 
benefit  of  the  contract  and  having  caused 
the  Bank  to  act  to  Its  disadvantage,  the  Loan 
Company  should  not  now  be  permitted  to 
violate  the  obligation  of  this  contract,  which 
It  made.  So  that  the  Loan  Company  would 
not  be  permitted  to  avail  itsdf  of  the  plea 
of  ultra  vires  against  the  enforcement  of  tliis 
contract  if  it  was  making  such  a  dtfens& 
It  follow,  therefore^  that  the  agreement  al- 
tered Into  by  the  Loan  Company  to  assume 
and  guarantee  tbe  payraoit  of  the  debt  of 
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the  Lumber  Company  remltsd  In  a  binding 
obligation  against  It 

It  la  alBO  nrged  tbat  the  Indebtedneee 
elauBe  of  tbe  mortgage  la  too  Indefinite  to 
Include  or  to  ^ve  notice  that  it  inclo^ 
this  Indebtedneaa  which  was  guaranteed  by 
the  Loan  Company.  But  we  think  that  tbe 
^aracter  of  the  Indebtedness  la  sofflclently 
set  forth  In  the  mortgage,  and  that  It  Includes 
this  assumed  debt  The  written  contract  by 
whl(A  this  debt  was  assumed  was  executed 
at  tbe  time  the  mortgage  was  given  Just  as 
the  two  notes  were;  and  It  la  manifest,  as 
the  testimony  conduedTely  shows,  that  the 
mortgage  was  Intended  to  eecnre  the  Loan 
Company  upon  the  liability  which  it  Inimrred 
by  the  assumption  and  guaranty  of  this  debt 
As  Is  said  In  the  case  of  Curtis  t.  FUdb,  46 
Ark.  70:  "If  the  mortgage  contains  a  general 
description  sufficient  to  embrace  Ihe  liability 
Intended  to  be  secured  and  to  put  a  person 
on  oamlnlng  the  reCOTda  upon  inquiry,  and 
to  direct  him  to  the  proper  source  for  more  mi- 
nute and  particnlsr  Information  of  the 
amonnt  of  the  incnmbrance,  it  Is  all  that 
fair  dealing  and  the  authoiltleB  donand." 
Hoye  T.  Burford,  68  Ark.  250,  67  S.  W. 
795;  Gaiort  ft  HcGehee  Co.  t.  Dunbar,  91 
Ark.  4(XS  121  S.  W.  270. 

It  Is  earnestly  insisted  by  counsel  for  ap- 
pellant that  at  the  time  of  the  execution  of 
the  said  mortgage  to  the  Loan  Company  tbe 
Lumber  Company  was  only  Indebted  to  tbe 
Bank  In  the  sum  of  $6,600.  and  that,  there- 
fore, this  was  the  total  amount  of  debt  as- 
sumed by  the  Loan  Company  and  covered 
by  the  mortgage.  It  appears  from  the  tes- 
timony that  at  the  time  of  the  execution  of 
the  mortgage  there  was  an  Indebtedness  due 
to  the  Bank  of  $11,650.  This  was  evidenced 
by  two  notes — one  for  90,650  executed  by  the 
Lumber  Company  and  the  other  for  |6,000, 
executed  by  S.  O.  Blcbeson.  Some  time  prior 
to  February,  1909,  S.  G.  Blcbeson,  who  was 
presldoit  and  manager  of  the  Lumber  Com- 
pany, executed  his  note  to  the  Bank  for 
$5,000,  and  the  money  thereby  obtained  from 
and  loaned  by  the  Bank  was  at  once  placed 
to  the  credit  of  the  Lumber  Company,  and 
was  wholly  tar  the  benefit  of  and  used  by 
tiie  Lumber  Company.  The  lower  court 
found  tbat  this  loan  was  really  made  to,  and 
was  for  tbe  sole  benefit  of.  tbe  Lumber  Com- 
pany, and  not  in  truth  for  the  benefit  of  S. 
O.  Klcheson  personally.  It  appears  that  on 
account  of  the  capitalisation  of  the  National 
Bank  of  Hena,  it  was  not  pmnitted  under 
the  national  banking  laws  to  loan  to  one  Indi- 
vidual or  corporation  an  amount  In  excess  of 
the  $6,05a  At  the  time  this  $5,000  loan  was 
■ecnred,  the  Tjonibee  Company  was  indebted 
to  the  Bank  in  tbe  sum  of  $6,650,  and  on 
tills  account  while  as  a  matter  of  fact  the 
additional  $5,000  was  a  loan  made  to  the 
Lumber  Company,  the  note  therefor  was 
executed  by  said  S.  G.  Rlcheson  to  the  Bank, 


and  from  time  to  time  was  renewed  by  him. 
Tbe  court  found  that  this  note  of  $5,000 
was  in  fact  the  debt  of  tbe  Lumber  Company, 
and  we  think  that  its  finding  In  this  regard 
is  sustained  by  sufficient  evidence.  It  has 
been  held  by  the  Supreme  Court  of  the  Unit- 
ed States  that  the  action  of  a  national  bank 
In  making  an  excessive  loan  contrary  to  tbe 
national  banking  law  could  only  be  objected 
to  by  the  government  and  that  tbe  debtor 
could  not  urge  the  prohibitive  provisions  of 
the  national  statute  against  a  recovery  of  such 
excessive  loan.  Nat.  Bank  v.  Matthews,  98 
tr.  B.  621,  25  L.  Ed.  188;  Nat  Bank  v.  Whit- 
ney. 103  U.  S.  99,  26  L.  Ed.  443;  Union  Gold 
Mining  Co.  V.  Rocky  Mountain  Nat  Bank. 
96  U.  S.  640,  24  L.  Ed.  648. 

It  follows  that  the  debtor,  the  Loan  Com- 
pany, cannot  avoid  the  payment  of  the  money 
actually  received  by  It  from  the  National 
Bank  of  Mena,  although  It  was  In  excess  of 
the  amount  It  was  allowed  to  loan  by  rea- 
son of  said  statute.  At  the  time  of  the  exe> 
eutlon  of  the  mortgage.  In  February,  1906, 
the  Lumber  Company,  recognizing  that  Its 
Indebtedness  to  tbe  Bank  actually  amounted 
to  $11,650.  executed  the  note  for  $5,000. 
which  was  given  In  renewal  of  the  former 
Rlcheson  note  for  that  amount  as  well  as 
the  note  for  $6,650.  Thereupon  the  I^an 
Company  by  Its  said  written  agreement  ex- 
pressly assumed  said  indebtedness  of  $11,650, 
and  the  mortgage  was  at  the  same  time  ex- 
ecuted'to  secure  the  payment  of  that  writt^ 
assumption  of  the  debt  of  the  Lumber  Com- 
pany, which  was  stated  In  said  written  as- 
sumption or  guaranty  to  be  $11,650. 

We  are  therefore  of  the  opinion  that  there 
is  sufficient  evidence  to  sustain  the  finding 
of  the  chancellor  that  the  Lumber  Company 
did  at  the  time  of  the  execution  of  the  mort- 
gage actually  owe  to  the  Bank  the  sum  of 
$11,650,  and  that  the  Loan  Company  assumed 
the  payment  of  that  amount  of  indebtedness 
to  the  Bank,  and  that  It  was  the  Intention 
of  the  parties  to  secure  by  tbe  execution  of 
said  mortgage  that  amount  of  liability  thus 
incurred  by  the  Loan  Company. 

It  follows  that  the  lower  court  did  not  err 
in  declaring  In  favor  of  appellees  a  prior 
Hen  upon  the  property  described  In  said  mort- 
gage for  the  payment  of  the  sum  of  $11,650, 
which  the  Lumber  Company  owed  to  the 
Bank  and  the  payment  of  which  was  assum- 
ed and  guaranteed  by  the  Loan  Company. 

The  decree  is  accordingly  affirmed. 


BATES  V.  MITGHEILL. 
(Supreme  Court  of  Arltansas.   Nov.  28,  1910;) 
1.  Justices  of  the  Peace  (|  164»)— Appiai 

— DlSMISSAIr-FAILTTEE  TO  ft:BraCT. 

Appellant  is  bound  to  have  his  appeal  from 
a  justice's  jud^ent  perfected  in  time,  and  an 
appeal  sbould  be  dismissed,  or  the  judgmeat  af- 
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firmed,  where  no  diligence  to  peifect  the  appeal 
is  shown,  or  no  excuse  given. 

[Eld.  Note.— For  other  caae^  see  Justices  of 
the  Peac«,  Cent.  Dig.  %%  610-623;  Dec  Dig.  I 
164.  •] 

2.  JnsncEB  or  the  FEACEn  161*>— Appeai/— 
Failube  to  pESFEcr— Waives  or  Objec- 
tion—Appeabanck  BT  Affelleb. 

Where  appellant's  motion  to  transfer  the 
case  to  eqaity  od  appeal  from  a  justice's  judg- 
ment, and  appellee's  motion  to  dismiss  the  ap- 
peal for  failure  to  file  a  transcript  within  the 
required  time,  were  filed  at  the  same  time,  and 
heard  together,  at  which  hearing  appellee  urged 
bia  motion  to  dismiss  and  resisted  the  motion  to 
transfer,  there  was  no  general  appearance  bj 
him,  so  as  to  waive  the  delay  In  perfecting  the 
appeal.  . 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Teace,  Dec.  Dig.  6  161.*] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; J.  S.  Maples,  Ju(tee. 

Action  by  B.  0.  Bates  against  W.  H. 
Mitchell.  From  an  order  dismissing  plain- 
tiff's appeal  from  a  Justice's  Jodgment,  lie 
appeals.  Affirmed. 

Rice  &  Dickson  and  J.  A.  Rice,  for  appel- 
lant  McGlll  ft  l^ndsey,  fw  ai^lee. 

Mcculloch,  C.  J.  Bates  sued  Mltcbell 
on  account  before  a  justice  of  the  peace,  and 
recovered  judgment  for  the .  amonnt  of  his 
account  The  judgment  was  rendered  on  No- 
rember  20,  1909,  and  Bates  on  the  same  da; 
filed  his  affidavit  for  appeal  to  the  circuit 
court  The  next  term  of  the  circuit  court  be- 
f^an  on  March  21,  1910,  and  the  tra'nscrlpt 
of  the  proceedings  was  not  filed  therein  un- 
til April  12,  1910.  On  the  next  day  Mitchell 
filed  a  motion  to  dismiss  the  appeal  on  ac- 
count of  the  failure  to  file  the  transcript  on 
the  first  day  of  the  term,  as  required  by 
statute,  and  on  the  same  day  Bates  filed  a 
motion  to  transfer  the  case  to  the  chancery 
court  alleging  that  a  case  was  then  pending 
in  that  court  between  the  same  parties  in- 
Tolrlng  the  account  sued  on.  The  only  tes- 
timony adduced  at  the  hearing  of  the  motion 
to  dismiss  the  appeal  was  that  of  the  jus- 
tice of  the  peace,  who  testified  that  whrai 
the  affidavit  for  appeal  was  filed  the  defend- 
ant's attorney  stated  that  be  "wanted  to 
appeal,"  but  did  not  ask  for  the  transcript 
until  April  11.  1910,  the  day  before  It  was 
filed  in  the  circuit  court  The  court  overrul- 
ed the  motion  to  transfer  to  equity,  and  dis- 
missed the  appeal.  Bates  appeals  from  that 
order. 

It  was  the  duty  of  appellant  to  see  that 
his  appeal  was  perfected  in  time,  and  when 
no  diligence  on  his  part  was  shown,  nor  ex- 
cuse for  the  delay,  the  appeal  should  hare 
t>een  dismissed,  or  the  Judgment  of  the  Jus- 
tice of  the  peace  affirmed.  Smith  v.  Allen, 
31  Ark.  268;  McGehee  v.  Carroll  &  Jones,  31 
Ark.  550;  Hughes  v.  Wheat.  32  Ark.  292; 
Wilson  V.  Stark,  48  Ark.  73,  2  S.  W.  346.  No 
excuse  for  the  delay  la  shown  In  the  present 
case. 


There  was  no  general  appearance  hj  ap- 
pellee, so  as  to  waive  the  delay  in  perfectlns 
the  appeal.  The  motion  to  transfer  to  equity 
and  the  motion  to  dismiss  the  appeal  were 
filed  on  the  same  day,  and  were  heard  to- 
gether by  the  court  AmwUee  insisted  on 
his  motion  to  dismiss,  and  at  the  same  time 
resisted  the  motion  to  transfer.  This  was 
not  a  general  appearance^  nor  an  abandon' 
ment  of  his  motion. 

Judgmoit  affirmed. 


FLBTCHEia  et  aL  t.  KTATEL 
(Suprraie  Court  of  Arkansas.    Dec.  6.  1910.) 

1.  Labcent  (I  -tt*)— Ownership  or  Pbofeb- 
TT— Pleading  and  Evidence. 

Not  only  must  an  indictment  for  larceny 
allege  the  ownership  of  the  property,  bat  it 
must  be  proved  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  102-128 ;  Dec.  Dig.  |  40.»1 

2.  Labcent  (J  40*)— DBscEiFnoN  or  Pbopeb- 
n— Indictment  and  Evidence. 

Allegatioos  in  an  indictment  (or  larceny 
descriptive  of  the  pnverty,  thon^  nonaecwary, 
must  M  proved. 

[Ed.  Note.— For  otiter  cases,  see  Larceny, 
Cent  Dig.  H  102-126;,  Dec.  Dig.  I  40l*] 

3.  Cbtuinai.  Law  {H  7S8,  764*)— MisutADino 

In  sTBucnoNs— weight  of  Evidence. 
The  instruction,  on  a  prosecution  for  lar- 
ceny of  a  bog  described  in  the  indictment  as 
having  certain  earmarits,  that  the  state,  in  of- 
fering proof  of  identification  and  ownership  of 
the  property,  need  only  produce  the  best  obtain- 
able evidence  at  its  command,  after  showing  a 

{troper  excuse  for  not  showing  a  more  particn< 
ar  description  of  it;  so  if  the  Jury  believe  from 
the  evidence  that  seme  one,  without  the  knowl- 
edge or  consent  of  the  owners,  destroyed  the 
earmarks  of  the  hog,  so  as  to  prevent  a  more 
I>erfect  description  thereof,  then  the  state  may, 
in  its  proof  to  eata4>lish  the  identity  of  the  hog. 
prove  the  flesh  marks,  age,  size,  weight  color, 
and  all  other  circumstances  attending  and  con- 
pled  with  the  killing,  including  the  conduct  of 
defendants,  together  with  their  declarations  or 
admiseions,  connected  with  the  transaction — is 
misleading,  as  from  it  the  Jury  conld  readily 
understand  that  though  the  testimony  was  in- 
eufficient  to  prove  beyond  a  reasonable  doubt 
the  ownership  and  its  descriptive  identity,  as 
allpged  in  the  Indictment  yet  as  the  testimony 
adduced  was  the  l>est  obtainable  under  the  cii> 
cumstancea,  it  was  sufficient;  thus.  In  effect 
being  an  iostruction  on  the  weight  to  be  given 
the  testimony  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Orlmlnal 
I^w,  Cent  Dig.  ||  1781-1748;  Dee.  Dig;  K 

763,  764.  •] 

4.  Cbiminax.  Law  fSI  763,  764*)  —  ImxKuo- 
TioNS— Invading  Pbovince  or  Jubt. 

The  court  invades  the  province  of  the  Jury 
by,  in  effect,  telling  them  that  it  is  only  neces- 
sary for  the  state  to  Introduce  such  testimony 
as  is  "at  its  command,  as  was  best  attnloablo 
or  best  possible." 

[Ed.  Note.— For  oUisr  eaaoa,  aee  Orimlaal 
Law,  Dca  Dig.  M  768,  761*1 

Appeal  from  Circuit  Gonrt^  Bradly  Goiid- 
ty;  H.  W.  Wells,  Judge. 


•For  otlier  caaei  ■««  same  topic  and  Mctloo  NUMBER  la  D«o.  Dig.  ft  Am.  Dig.  K«y  Ma-  Ssrlas  *  R«p*r  latens 

Digitized  by  Google 


Ark.) 


FLBTCHBB  t.  STATU 


919 


Walter  Fletcher  and  another  appeal  from 
a  conTlctlon.  Barersed  and  remanded  for 
new  trial. 

Jas.  C.  Knox,  for  appellants.  Hal  Lk  Nor- 
wood, Attr.  QeoL,  and  Wm.  H.  Bector,  Aast 
Atty.  Qen.,  for  tbe  State. 

FEtAUENTHAL,  J.  This  la  an  appeal 
prosecuted  by  the  appellants  from  a  judg- 
ment conTlctlng  than  of  the  crime  of  grand 
larceny. 

Tbe  indictment  upon  whlCh  tbey  were 
tried  charged  that  tbey  "unlawfully  and  fe- 
loniously did,  wLtb  tbe  felonious  Intent  to 
steal,  take  and  carry  away  and  kill  one  bog, 
tbe  property  of  R.  S.  Jolly  and  B,  J.  B wry- 
man,  said  hog  being  marked  two  splits  In 
left  rar  and  under  slope  in  right  ear."  Tbe 
testimony  on  the  part  of  tbe  state  tended  to 
proTe  that  B,  S.  Jolly  and  R.  J.  Berryman 
owned  a  number  of  hogs  which  were  accus- 
tomed to  range  in  what  was  called  tbe  "bot- 
tom," and  within  about  a  mile  of  where  ap- 
pellants lived.  In  December,  1009,  tbey 
found  a  bog  in  said  "bottom"  which  had 
been  rec«itly  shot  and  killed,  and  which  tbey 
believed  was  owned  by  them.  It  was  a  black 
and  white  B[>otted  barrow  with  wattles,  and 
weighed  from  125  to  180  [wunds.  Both  ears 
were  cut  off  to  such  an  extent  tbat  it  was 
Impossible  to  tell  whether  or  not  tbe  ears 
of  tbe  bog  had  been  marked,  and  if  so,  the 
character  of  such  marks.  The  mark  which 
said  Jolly  and  Berryman  used  in  marking 
hogs  owned  by  them  was  of  tbe  character 
set  out  In  the  Indictment  Tbe  appellants 
admitted  that  they  shot  tbe  bog  thus  found 
by  Jolly  and  Berryman,  bnt  they  claimed  the 
ownership  thereof;  and  there  was  some  tes- 
timony tending  to  prove  that  they  owned 
hogs  of  the  same  size  and  color,  and  that 
thdr  hogs  rati^^  in  tbe  locality  where  this 
hog  was  found.  Both  Jolly  and  Berryman 
testified 'that  they  did  not  know  to  whom  the 
hog  thus  found  by  tbem  belonged,  but  tbat 
tbey  believed  It  belonged  to  tbem  on  account 
of  its  color,  size,  and  wattles,  and  a  small 
part  of  tbe  mark  remaining  on  one  ear. 
They  were  asked:  "Q.  Do  you  know,  of  your 
own  knowledge,  whose  bog  this  was  that 
yon  found  in  tbe  woods?'  Both  of  tbem  in 
effect  answered:  **No  sir;  I  couldn't  swear 
to  It  I  Just  believe  It  was  mine  (ours)  from 
the  circumstances." 

The  conrt  gave,  among  other  Instructions, 
tbe  following  to  the  Jury:  "(1)  Ton  are  in- 
structed tbat  the  state,  in  offering  proof  of 
Identification  of  tbe  property  and  its  own- 
ership. Is  only  required  to  produce  the  best 
obtainable  evidence  at  its  command,  after 
showing  a  proper  excuse  for  not  showing  a 
more  particular  description  of  tbe  same.  So, 
In  this  case,  if  you  iMlIeve  from  the  evidence, 
that  tbe  defendant,  or  any  other  person, 
without  tbe  knowledge  or  consent  of  tbe 
owners,  destroyed  the  earmarks  of  tbe  hogs 
by  mutilation  or  other  means,  so  as  to  pre- 
vent a  more  perfect  description  of  the  same, 


then  tbe  state  may,  in  its  proof  to  estab- 
lish the  idwitity  of  the  hog  alleged  to  have 
been  klUed,  with  tbe  Intent  to  commit  a  lar- 
ceny, prove  the  flesh  marks,  age,  size,  weight, 
color,  and  all  other  drcumstancea  attending 
and  coupled  with  the  killing  of  tbe  bog,  in- 
cluding tbe  conduct  and  actions  of  the  de- 
fendants or  either  of  tbem,  together  with 
their  declarations  or  admissions,  connected 
with  the  transaction." 

In  the  indictment  upon  which  this  convic- 
tion was  based,  there  are,  among  other  al- 
legations, two  tbat  were  material  and  which 
should  have  been  proved  as  alleged  beyond 
a  reasonable  doubt  In  Indictments  for  lar- 
ceny the  allegation  of  ownership  Ib  always 
material  and  must  be  proved  by  sufficient 
evidrace  as  alleged,  or  the  conviction  cannot 
be  supported.  Blankensblp  v.  State,  55  Ark. 
244,  18  S.  W.  54;  McCowan  v.  State,  58  Ark. 
17,  22  S.  W.  955;  Merritt  v.  State,  73  Ark. 
82,  83  S.  W.  330.  In  this  Indictment  there 
were  also  made  allegations  descriptive  of 
the  property  charged  to  have  been  stolen. 
While  such  descriptive  allegations  of  tbe 
property  are  unnecessary,  yet  when  they  are 
made  in  Indictments  for  larceny,  it  Is  essen- 
tial tbat  tbey  be  proved  by  sufficient  evi- 
dence. In  order  to  justify  a  conviction. 
Starchman  v.  State.  62  Ark.  538,  36  S.  W. 
940;  Marshall  v.  State,  71  Ark.  415,  75  S. 
W.  634.  It  was  therefore  necessary  In  this 
case,  before  the  Jury  were  warranted  In  find- 
ing tbe  defendants  guilty  of  the  crime  charg- 
ed against  them,  for  the  state  to  have  prov- 
ed by  evidence,  beyond  a  reasonable  doubt 
that  the  hog  alleged  in  the  indictment  to 
have  been  stolen  was  the  property  of  said 
Jolly  and  Berryman,  and  was  marked  as 
therein  set  out  This  proof  could  be  made 
by  direct  and'  positive  testimony  or  by  cir- 
cumstantial evidence.  Smith  v.  State,  133 
Ala.  145.  31  South.  806.  91  Am.  St  Rep.  21; 
Randolph  v.  State  (Tex.  Cr.  App.)  49  S.  W.  591. 
But  whether  made  by  the  one  or  by  the  oth- 
er character  of  evidence,  It  was  necessary 
tbat  such  testimony  should  have  been  suf- 
ficient to  have  proved  these  two  allegations 
of  the  Indictment  beyond  a  reasonable  doubt ; 
and  it  was  tbe  sole  province  of  tbe  Jury  to 
detwmlne  tbe  weight  and  effect  of  such  tes- 
timony. 

By  the  above  Instruction,  the  court  in  ef- 
fect told  tbe  jury  that  it  was  only  neces- 
sary to  produce  the  best  evldoice  that  un- 
der tbe  circumstances  of  tbe  case,  was  ob- 
tainable In  order  to  prove  the  ownership  of 
tbe  property  and  the  Identity  of  it  as  de- 
scribed in  the  Indictment  From  this  the 
Jury  could  have  readily  understood  that  al- 
though the  testimony  Introduced  at  the  trial 
was  not  sufficient  to  prove  beyond  a  reason- 
able doubt  the  ownership  of  tbe  property 
and  Its  descriptive  Identity  as  alleged  In  the 
indictment,  nevertheless,  inasmuch  as  the 
testimony  tbat  was  adduced  was  the  best 
tbat  under  tbe  circumstances  was  obtain- 
able It  was  sofllclent   Thus  the  court,  In 
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efEect,  Inatrncted  the  ivry  as  to  tiie  weight 
that  Bfaould  be  f^rea  them  to  the  testi- 
mony that  was  Introdnced  at  Uie  trlaL  The 
jury  were  the 'sole  Judges  of  whether  or  not 
tills  testimony  was  sufficient  to  prove  the 
truth  of  these  aUegattons  of  the  Indictment 
beyond  a  reasonable  doubt;  ftnd  It  was  nec- 
essary that  to  them  the  testtmony  shonld 
have  had  that  amount  of  probative  force  be- 
fore they  were  warranted  to  oniTlct  ttie  ap- 
pellants.  The  Instruction  was  therefore  mis- 
leading and  was  highly  preJudldaL  While 
the  testimony  of  the  witnesses  on  the  imrt 
of  the  state  as  to  the  else  and  colw  of  the 
hog  found  by  them,  and  of  the  attandlng 
circumstances,  ml^t  be  sofflclent  to  prove 
beyond  a  reasonable  doubt  the  ownership 
thereof,  and  that  it  had  beoi  marked  as  al- 
leged In  the  Indictment  before  the  ears  were 
cut  off,  yet  It  was  requisite  that  the  Jury 
shonld  have  made  such  flndings  from  the  tes- 
timony Itself,  that  was  Introduced,  and  not 
because  sucb  testimony  was  only  of  a  char- 
acter that  was  best  obtainable^  The  proof 
should  have  been  based  solely  on  the  testi- 
mony, of  the  strength  and  snffidraicy  of 
which  the  Jury  were  the  exdnslve  judges, 
and  not  upon  any  supposed  weakness  or 
want  of  such  testimony,  no  matter  Triiat  may 
have  been  the  excuse  therefor. 

We  are  also  of  the  opinion  tiiat  instruc- 
tion No.  S  given  on  behalf  ot  the  state  was 
erroneons.  It  Is  In  many  respects  similar 
In  Its  effect  to  the  Instruction  above  set  out, 
and  It  Invaded  the  province  of  the  Jury.  It 
was  correct  to  tell  the  Jury  that  the  own- 
ership of  the  property  and  Its  Identity,  as 
alibied  in  the  Indictment,  could  be  estab- 
lished by  drcnmstantlal  evidence;  but  the 
court  invaded  the  province  of  the  Jury  to 
determine  the  probative  force  of  sndi  testi- 
mony by  tiling  them  in  effect  that  It  was 
only  necessary  for  fbe  state  to  Introduce 
such  testimony  "at  Its  cmnmand  as  was  best 
obtainable  or  best  possible."*  While  the  al- 
legations of  the  ownership  of  the  hog  and 
Its  descriptive  Identity  could  be  established 
by  drcnmstantlal  evidence,  It  was  the  sole 
province  of  the  Jnry  to  determine  whether 
the  character  of  the  evidence  that  was  ac- 
tually adduced  was  sufficient  to  prove  these 
allegations  beyond  a  reasonable  doubt 

For  the  error  In  giving  said  instructions, 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


HEFFINGTON  et  aL  v.  STUBGIS  et  al. 
(Sapreme  Conrt  of  Arkansas.    Dee.  6^  1910.) 
1.  Contracts  0  803*)— Pebfobmahcb— Ezcusi 

FOB  NONPEBTOSKAITOB— BBBACH  BT  OPPO- 
SITE Partt. 

Under  a  contract  whereby  plaintiff  was  to 
furnish  fruit  trees  to  defendant  to  set  oat  on 
defendant's  lead,  the  profits  to  be  equally  di- 
vided, where  platntlfl  tailed  to  comply  with  the 


ctmtract,  the  trees  famished  being  unfit  for 

Elantiof.  so  that  nearly  all  of  them  died  the 
rat  year,  he  could  not  hold  defendant  to  the 
perfonnaace  of  his  oblicatlon  onder  the  con- 
tract to  replace  the  tnes  whidi  died. 

(Ed.  Note.— For  other  cases,  see  Gootracts, 
Dee.  Dig.  I  808.*] 

2.  GONTBACTB    (|  S18*)— BttEACH— DlSCHABGE. 

Under  a  contract  of  plaintiff  to  deliver 
fmit  trees  to  defendant,  who  was  to  plant  tb«n 
and  cnltivate  them  on  his  own  land,  where  the 
trees  delivered  were  not  fit  for  plantmg,  but  de- 
fendant, being  without  experience  and  knowl- 
edge enabling  him  to  ascertain  their  condition, 
and  being  assured  by  plaintiff  that  they  were 
all  right,  proceeded  to  plant  them,  bat  nearly 
all  of  them  died  die  first  year,  deCendant  had 
the  right  to  treat  the  plaintifTs  breach  of  die 
contract  as  a  discharge,  and  to  abandon  and  re- 
fuse to  perform  it;  the  planting  (tf  the  trees 
not  constituting  a  waiver  of  the  discharge. 

[E^  Note.— For  other  cases,  see  Contracts; 
Dec.  Dig.  I  aiS.*] 

3.  HOKTOAGES  (}  274*)— TbaKsfbb  or  Pbop- 

SBTT  MOBTGAOED— LlABILlTV  OF  GRAnTXE. 

Where  the  grantee  of  mortgaged  property 
assumed  the  liability  and  responsibility  of  the 
grantor  under  a  contract  to  plant  and  cultivate 
frnlt  trees  furnished  by  the  mortgagee,  the 
grantee  coold  avail  himself  of  the  d^ense, 
open  to  his  grantor,  <rf  breach  of  the  contract 
by  the  mortgagee. 

[EA.  Note.— For  other  cases,  see  MortganL 
Dec  Dig.  i  274*] 

Appeal  from  Faulkner  Chancery  Conrt; 
Jeremiah  G.  Wallace,  Chancellor. 

Action  by  J.  A.  Heffington  and  another 
against  W.  R.  Storgis  and  others.  From  a 
decree  In  favor  of  defendants,  iilaintiffs  ap- 
peal. Affirmed. 

Trimble^  Robinson  ft  Trimble  and  Bat> 
cllffe^  Fletcher  ft  BatcUffc^  for  appellants 
J.  €>  dark  and  B.  W.  Boblus^  for  aw^ 
lees. 

EIRBY,  J.  This  Is  an  action  to  foredosa 
a  deed  of  trust  given  to  secure  the  poform- 
anoe  of  a  ctmtract;  made  by  W.  B.  Stnrgls 
with  J.  A.  Hefliugton  and  Geo.  W.  Scruggs 
(agent),  providing  for  the  planting  by  Stnr> 
gls  of  an  orchard  of  peach  trees  an  lands 
of  Storgis  in  Faulkner  county,  the  trees 
to  be  furnished  by  appellants  and  set  cot 
on  100  acres  of  the  lands  described.  The 
aiKMllee  Stui^lB  was  required  Ote  terms 
of  the  contract  to  prepare  the  lands  and  **to 
take  dtarge  of  all  fn^t  trees  shipped  to  Um 
to  the  railroad  station  at  Conway,"  and  net 
out  and  plant  them  on  the  100  acres  of  land, 
and  cultivate  them  and«  the  directions  of 
appellantB,  and  pay  all  taires,  and  execute 
a  deed  of  trust  on  the  100  acres  of  land, 
free  from  Incumbrances,  upon  which  the  or- 
chard was  idanted,  conditioned  for  the  faith- 
ful performance  ot  the  contract  and  to  se- 
cure the  payment  of  damages  snfliered  by  ap- 
pellants for  his  failure  to  carry  out  its  |«o- 
visions.  Appdlants  were  to  furnish  tbe 
trees;  ot  their  own  seleiction  as  to  grade  and 
variety,  necessary  to  set  out  the  100  acres^ 
and  to  replant  all  timt  died  during  tbe  first 
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Are  years  of  the  contract  The  contract 
was  to  coDtlntie  10  years,  and  the  profits 
arising  from  the  orchard  to  be  equally  di- 
vided. It  was  also  stipulated  that,  If  any  of 
the  land  was  sold  during  the  life  of  the  con- 
tract, "the  purchaser  is  snbject  to  the  terms 
of  this  contract,  and  shall  become  responsi- 
ble to  the  parties  of  the  secona  part  In  lieu 
of  the  party  of  the  first  part,"  as  this  or- 
chard is  a  partnership,  etc.  The  deed  of 
trust  was  made  on  the  same  day,  July  27, 
1907  ;  360  acres  of  land  are  Included  In 
both  the  contract  and  mortgage;  but  only 
the  lands  upon  which  trees  were  set  were 
intended  to  be  covered  by  the  conveyances. 
Appellee  Sturgia  sold  240  acres  of  these  lands 
to  W.  R.  Jones  on  June  24,  1908,  for  $2,- 
000,  "and  the  further  consideration  of  the 
assumption  by  said  W.  R.  Jones  of  all  the 
llabilltiea  and  responslbllltlea  of  the  said  W. 
R.  Sturgis  arising  under  the  contract  and 
deed  of  tmst  R.  D.  White  purchased  from 
Sturgis  the  other  120  acres  of  land  described 
in  the  contract  and  mortgage  in  190S. 

The  complaint  set  out  the  contract  and 
mortgage,  alleged  full  performance  of  the 
contract  on  the  part  of  appellants,  that  they 
shipped  to  W.  B.  Sturgis  12,500  trees,  that 
he  set  out  about  12,000,  and  failed  wholly 
to  care  for  or  t«id  same,  or  to  properly 
cultivate  or  prune  same,  so  that  they  were 
by  his  negligence  or  want  of  attention  de- 
stroyed or  otherwise  rendered  worthless,  that 
Sturgis  abandoned  the  premises,  and  refused 
to  take  any  care  or  ettort  to  restore  said 
trees,  or  to  perform  his  contract,  and  asked 
Judgment  for  $1,000  recited  in  mortgage  and 
|20,000  damages,  and  a  foreclosure  of  the 
mortgage  and  sale  of  lands  to  pay  same. 
Complaint  was  amended  to  Include  W.  B. 
Jones  and  R.  D.  White,  grantees  of  Sturgis. 

The  answer  denied  the  validity  of  the 
mortgage  as  to  160  acres  of  the  land,  upon 
which  Sturgis  had  long  resided  with  his 
wife  as  a  homestead,  she  not  having  acknowl- 
edged same ;  denied  any  indebtedness  to  ap- 
pellants, at  the  time  of  its  execution  or 
afterwards,  and  that  they  were  damaged  In 
any  sum  by  his  failure  to  comply  with  the 
contract;  alleged  that  appellants  negligent- 
ly failed  and  refused  to  select  the  100  acres 
of  land  on  the  farm  suitable  for  planting 
trees  upon,  that  they  negligently  failed  and 
refused  to  ship  any  trees  to  defendant  in 
accordance  with  the  contract,  but  shipped 
them  to  their  own  order  at  Conway,  where 
they  laid  in  the  depot  for  nearly  all  the 
month  of  January,  1008,  and  froze  and  dried 
oat,  and  that  owing  to  the  advanced  season 
and  great  delay  of  plaintiffs  In  sending  said 
sprouts  the  sap  had  risen  in  them  and  they 
were  moribund  at  the  time  appellee  received 
them,  that  they  were  properly  set  out  and 
carefully  cultivated  and  tended  by  defendant 
in  accordance  with  directions  of  plaintiffs, 
and  that  none  died  as  a  result  of  appellee's 
failure  to  properly  set  out  and  care  for  them, 
but  that  they  perished  on  account  of  appel- 


lants* negligence  to  furnish  suitable  trees  for 
planting,  to  select  proper  soil  to  set  them  out 
in,  and  their  failure  to  ship  the  trees  at  the 
proper  time;  alleged  a  sale  of  all  the  lands 
to  W.  R.  Jones  and  R.  D.  White,  and  their 
assumption  of  his  liability  under  the  con- 
tract; alleged,  by  way  of  cross-complaint 
that  he  had  expended  in  labor  and  money 
in  preparing  the  ground  and  setting  trees 
and  cultivating  them  $500,  and  was  damaged 
In  the  further  aam  of  $1,000  by  appellants' 
failure  to  perform  the  contract;  and  prayed 
Judgment  therefor. 

W.  R.  Jones  filed  a  separate  answer,  de- 
scribing lands  purchased  hf  him,  adopting 
virtually  all  the  answer  of  W.  R.  and  Mabel 
Sturgis.  "And,  further  answering,  the  de- 
fendant says,  at  the  time  the  defendant  pur- 
chased said  land  from  the  defendant  W.  R. 
Sturgis,  practically  all  of  the  plants  that 
had  been  set  out  on  said  land  had,  on  ac- 
count of  the  negligence  of  the  plalntlfb,  as 
set  forth  in  said  paragraphs  of  the  said  an- 
swer of  the  said  defendants  above  referred 
to,  perished;  and  he  says  that  those  of  the 
plants  that  were  still  alive  were  carefully 
tended  and  worked  by  him  In  accordance 
with  the  direction  of  the  plaintiff,  hut  in 
spite  of  his  attention  thereto  they  died,  ex- 
cept a  very  few,  and  ev^  they  are  In  a 
moribund  condition,"  By  way  of  cross-com- 
plaint he  asked  for  damages  for  appellants* 
failure  to  replace  trees,  and  that  the  deed  of 
trust  be  canceled  as  a  cloud  on  his  title. 

R,  D.  White  filed  separate  answer,  describ- 
ing lands  purchased  by  him,  adopted  por- 
tions of  Sturgis'  answer,  alleged  that  no 
fruit  trees  furnished  by  the  plaintiffs  to  de- 
fendant Sturgis  were  ever  set  out  on  any  of 
the  lands  owned  by  him,  and  that  he  con- 
sulted appellants  before  buying,  and  they 
stated  that  the  trust  deed  executed  by  Stur- 
gis did  iuot  include  nor  affect  these  lands, 
and  that  same  is  a  cloud  on  his  title. 

Answers  were  filed  to  cross-complalnL 
The  chancellor  held  the  trust  deed  void  for 
want  of  proper  execution,  and  the  contract 
irreconcilable  and  not  enforceable  tn  equity, 
and  dismissed  the  complaint  for  want  of  eq- 
uity, and  plaintiffs  appealed. 

It  Is  conceded  that  the  deed  of  trust  was 
void  as  to  the  homestead,  not  havhug  been 
executed  as  the  law  requires,  and  that  none 
of  the  lands  conveyed  to  R.  D.  White  were 
ever  set  out  ih  peach  trees ;  but  It  Is  insist- 
ed that  the  proof  shows  that  about  60  acres, 
outside  of  the  homestead  of  the  lands  sold 
to  W.  R.  Jones,  were  set  out  in  peach  trees, 
and  that  he  assnmed  all  the  liabilities  and  re- 
sponsibilities of  W.  R.  Stui^  arising  under 
the  contract  with  appellants,  and  Is  bound 
to  make  a  valid  deed  of  tmst  to  the  entire 
100  acres  and  perform  the  contract  The 
testimony  shows  that  the  appellee  Sturgis 
complied  with  the  contract  as  to  setting  out 
and  caring  for  the  trees,  and  that  nearly 
all  of  them  died  the  first  year.  They  were 
Injured,  as  shown  by  the  proof,  before  de- 
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livery  to  appellee  to  sncli-  an  extent  «a  to 
render  tliem  unfit  to  be  planted,  morlband, 
and  not  the  kind  of  trees  agreed  to  be  fur- 
nished appellants  under  the  oontracL 
The  contract  was  one  In  which  tbe  condi- 
tions and  obllgatlona  are  mutual  and  depend- 
ent, and  appellants,  bavlng  failed  to  comply 
with  It,  cannot  bold  the  appellees  to  Its  per- 
formance. This  law  Is  elementary.  The  ap- 
pellee Sturgls  bad  tbe  right,  upon  the  deliv- 
ery of  such  trees  as  the  proof  shows  these  to 
bare  been,  to  decline  to  receive  them  and 
treat  the  breach  of  contract  as  a  discharge ; 
but  being  without  any  experience  and  knowl- 
edge enabling  him  to  ascertain  their  mori- 
bund condition,  and  being  assured  by  appel- 
lants that  they  were  all  rl^t,  he  went  to 
great  trouble  and  expense  of  setting  them  out 
and  cultlvatli^  them,  only  to  see  them  perish 
from  their  Inherent  defective  condition. 
They  died  in  blocks  of  12  and  IS  acres — "near- 
ly all  of  them  died,"  as  the  decree  recites- - 
and  it  was  not  contemplated  that  the  entire 
orchard  should  be  reset;  but  appellee  Stur- 
gts  had  the  right  to  treat  appellaots*  breach 
of  the  contract  as  a  discharge,  and  to  aban- 
don and  refuse  further  to  perform  It,  not  hav- 
ing In  any  sense  waived  such  discharge  by 
planting  tbe  defective  trees  as  stated. 

Appellee  W.  R.  Jones  only  assumed  "all 
the  Uablllttes  and  responsibilities  of  Sturgis 
arising  under  the  contract  and  deed  of  tmst" 
as  part  of  tbe  consideration  for  the  convey- 
ance of  the  lands  to  him,  stood  In  tbe  shoes 
of  Stnrgls  relative  thereto,  and  could  afall 
of  any  defense  open  to  Sturgis,  his  grantor, 
and  did  so  In  alleging  tbe  breach  of  the  con- 
tract by  appellants,  and  declined  to  replant 
tbe  entire  orchard,  as  be  had  the  right  to  do. 
The  position  of  appellee  B.  D.  White  Is  bet- 
ter than  that  of  Jones,  since  none  of  the 
lands  conveyed  to  him  were  ever  planted  in 
trees,  and  the  contract  and  deed  of  trust  by 
their  terms  only  affected  such  lands  as  were 
80  planted. 

On  the  whole  case,  the  judgment  of  the 
chancellor  dismissing  the  complaint  for  want 
of  equity  was  right,  and  the  decree  is  af* 
firmed. 

FRAUENTHAL,  J.,  being  disquallfled,  did 
not  Bit  In  this  case. 


BROWN  et  al.  v.  NORVELL  et  al. 
(Supreme  Court  of  Arkansas.    Dec.  S,  ISIO.) 

1.  Gifts  (!  49*)— Inter  Vivos— EhrioENCE. 

E^ridence  held  to  establish  a  valid  parol  gift 
of  certain  land  by  decedent  In  his  lifetime  to 
plaintiflC. 

[Ed.  Note.— Fbr  other  eases,  see  CUfts,  Dee. 
Dig.  1 49.*]  . 

2.  Advebsk  PossBSBioiT  ({  100*)— Opsunon 
AND  Etfeot— Extent  or  Possession. 

Where  Intestate  intended  to  give  plaintiff 
a  certain  tract  of  land,  plaintiff's  title  under 


Bucfa  parol  gift,  aa  perfected  1^  possession,  was 
not  limited  to  the  land  actually  occupied  by  her. 
but  extended  to  the  limits  of  the  boujidaries 
of  the  land  intended  to  be  given. 

[Ed.  Note.— For  other  cases,  see  Advene  Fos- 
lesBioQ,  Cent  Dig.  H  »^74;  Dec.  Di»  i 
100.*] 

8.  l£VSB8  (I  28*)— lOTB  DUTBXOT  TAZ— 8aU 

OF  Land— Pabiub— Person  in  Pob»8Sion. 
Where  a  donee  in  poasesalon  of  land  was 
not  made  a  party  to  proceedings  to  enforce  the 
lien  of  a  levee  district  tax  against  It,  a  sale 
of  tbe  land  for  the  payment  of  the  tax  was  itM 
aa  to  her  intezest 

[Ed.  Note.— For  other  cshs,  see  Lsvees,  Dec. 
Dig.  i  28.*] 

4.  GiFis  (i  44*)— Salk  or  Land— Rionra  ot 
Donee. 

Where  Intestate  gave  certain  land  In  con- 
troversy to  plaintiff  by  a  itarol  gift,  plalntUTs 
rights  were  not  affected  by  an  attempted  sale 
of  the  land  In  the  course  of  the  administration 
of  tbe  estate  by  the  donor's  widow. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Dec 
Dig.  S  44.*1 

6.  GiiTs  (S  42*)— Estoppel  to  CuLot. 

Where  certain  land  In  controversy  bad  been 
given  to  plalntilf,  and  tbe  was  not  a  party  to 
or  interested  in  an  attempted  administrator's 
sale  of  tbe  land  or  a  sale  to  foreclose  an  al- 
leged lien  for  levee  taxes,  she  was  not  estopped 
to  claim  the  land  under  the  gift,  because,  tiiough 
she  knew  that  tbe  land  had  been  advertised 
for  sale,  she  did  not  seek  to  prevent  the  same;. 

[Ed.  Note.— For  other  cases,  see  Glfto,  De& 
Dig.  S  42.*] 

6.  Appeal  and  Ebbob  (f  581*) — Rbcobi>— Ab- 

8TBACT— MaSTEB'S  REPOKT. 

Where  neither  party  to  an  appeal  attend- 
ed to  abstract  tbe  teatimony  <m  which  the  mas- 
ter's report  was  baaed,  objections  with  re^rence 
thereto  would  not  be  reviewed. 

[Ed.  -Note.— Fot  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  }  9St.*] 

Appeal  from  Circuit  Court,  Crittoiden 
County ;  W.  J.  Lamb,  Special  Judge. 

Ejectment  by  Laura  M.  Norvell  and  others 
against  Ida  Erb  Brown,  as  administratrix, 
and  others.  Judgment  for  plaintUTa,  and  cer< 
tain  defendants  appeal.  Affirmed. 

See,  also,  88  Ark.  690^  IIS  S.  W.  372. 

R.  O.  Brown  and  Allen  Hufl^eo,  for  appel- 
lants. BandoliA  and  Bandolpb,  for  appr- 
ises. 

HART,  T.  The  first  appeal  In  this  case  Is 
reported  in  74  Ark.  484,  86  S.  W.  306,  under 
the  style  of  Brown  v.  Norvell,  and  reference 
Is  made  to  that  decision  for  a  statemrat  of 
the  case.  In  accordance  with  tbe  mandate, 
the  case  was  transferred  to  the  circuit  court, 
where  it  proceeded  as  an  action  of  ejectment. 
The  case  was  by  agreement  tried  before  the 
conrt  sitting  as  a  Jury,  upon  the  record  made 
on  the  first  appeal.  Tbe  court  found  tiiat 
tbe  appellees  had  title  to  the  land.  Judg- 
ment was  accordingly  rendered  In  their  fkror 
for  the  possession  of  the  land,  and  a  refer- 
ence was  made  to  a  special  master  to  take 
proof  and  state  an  account  of  the  amount  of 
rrats  and  profits  received  by  aiqtellants,  and 
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the  value  of  tbe  Improvements  made  by  them 
and  the  amount  of  taxes  paid  by  them.  Ap- 
pellants took  an  appeal  from  that  Judgment 
withoat  waitlngr  for  the  report  of  the  mas- 
ter. This  court  held  that  the  Judgment  was 
interlocutory  and  not  appealable  until  the 
questions  submitted  to  the  nlaster  were  dis- 
posed of.  See  Brown  v.  Norvell.  88  Arlc.  590, 
113  S.  W.  372.  Afterward,  tbe  master  made 
his  report  showing  a  balance  in  'favor  of  ap- 
pellees of  $1,749.14.  From  the  Judgment  ren- 
dered, appellants  hare  again  prosecuted  an 
appeal  to  this  court,  and  appellees  have  tak- 
en a  cross-appeal. 

As  win  be  seen  from  tbe  statement  of  the 
case  In  74  Ark.  4S4,  86  S.  W.  S06,  appellees 
claim  title  to  the  land  hy  virtue  of  a  parol 
fflft  to  their  mother,  Laura  M.  Norvell,  by 
Jostab  F.  Barle,  and  the  circuit  court  so 
found.  It  Is  the  contention  of  appellants 
that  the  evidence  does  not  sustain  tbe  find- 
ing of  tbe  court.  Laura  M.  Norvell  testifies 
positively  and  unequivocally  that  Joslah  F. 
Earle,  who  was  ber  brother-in-law,  made  her 
a  gift  in  fee  of  the  lands  in  controversy,  to 
wit,  the  N.  W.  %  of  section  82,  Tp.  8  N., 
R.  6  east  She  states  that  her  husband  In 
his  lifetime,  by  parole,  purchased  the  lands 
and  went  Into  possession  of  the  same;  that 
he  iMgan  to  clear  and  cultivate  them,  but  did 
Tiot  make  any  payments  on  the  purchase 
price ;  that  he  died  In  1872 ;  and  that  after 
Ills  death,  Joslab  F.  Earle  made  her  a  gift 
of  tbe  lands,  and  that  she  continued  In  pos- 
session of  the  same,  cultivating  and  improv- 
ing them  and  collectlag  the  rents  therefrom. 
-On  cross-examination,  in  answer  to  the  ques- 
tion, "Did  he  (referring  to  Joslah  F.  Earle) 
say,  'I  will  make  you  a  present  of  It?*"  (re- 
ferring to  the  land  in  controversy),  she  said : 
"He  said,  'I  will  make  you  a  present  of  It 
right  now.   It  is  yours  from  this  on.* " 

Ben  Earle  testified  that  he  was  a  son  of 
Joslah  F.  Earle,  and  that  his  father  died  In 
•  1SS4.  He  said  that  he  had  frequently  heard 
hia  father  In  his  lifetime  say  that  be  had 
given  Mrs.  Norvell  the  land  In  controversy. 
Several  other  witnesses  testified  that  Joslah 
T.  Earle  had  stated  to  them  that  he  had  giv- 
en the  land  to  Mrs.  Norvell,  and  tliat  he  In- 
tended to  execute  a  deed  to  her ;  that  he  had 
great  affection  for  Mrs.  Norvell,  who  was 
his  wife's  sister,  and  always  spoke  of  tbe 
land  as  her  land.  There  Is  nothing  to  con- 
tradict this  testimony,  except  such  Inference 
as  may  be  drawn  from  the  fact  that  Earle 
paid  the  taxes  on  the  land  after  the  date  of 
his  alleged  gift;  but  this  Is  explained  by  the 
fact  that  he  was  in  good  circumstances,  and 
that  she  was  poor,  and  that  he  did  it  from 
a  desire  to  help  her.  On  one  occasion,  when 
looking  after  his  taxes,  when  he  came  to  the 
description  of  the  land  In  controversy,  be 
said  that  It  belonged  to  Mrs.  Norvell.  The 
testimony  shows  that  Joslah  F.  Earle  as- 
sisted Mrs.  Norvell  In  many  ways;  that  he 
aiwaya  treated  and  spoke  of  the  land  as  be- 


longli^  to  her  by  gift  from  himself,  and  that 
be  never  claimed  or  demanded  from  her  any 
rent  for  It 

The  tefltbnony  tending  to  establish  the  pa- 
rol gift  of  the  land  to  Mrs.  Norvell  is  clear 
and  direct,  and  we  think  is  amply  su£Bcient 
to  support  the  finding  of  the  circuit  court 
See  Young  v.  Crawford,  82  Ark.  33,  100  S. 
W.  87. 

It  Is,  also,  contended  that  appellees  have 
only  title  to  that  part  of  the  land  that  was 
actually  occupied  by  Mrs.  Norvell,  but  tbe 
proof  shows  that  Earle  intended  to  give  and 
did  give  her  the  whole  tract;  and  her  pos- 
session being  referable  to  tbe  gift,  extends 
to  the  limits  of  the  boundaries  of  the  land 
so  given  her.  Wood  on  Limitation  of  Actions, 
i  260,  p.  539:  Angell  on  Limitations,  {  406; 
Sedgwick  ft  Wait  on  Trial  of  Title  to  Land, 
S  773. 

2.  Laura  M.  Norvell  had  title  to  the  lands, 
and  was  In  the  possession  of  them  by  actual 
occupancy  of  her  tenants,  at  the  time  the 
proceedings  to  enforce  the  Hen  of  the  levee 
district  for  the  collection  of  levee  taxes  were 
instituted.  Neither  Mrs.  Norvell  nor  her  ten- 
ant, who  occupied  the  land,  was  made  a  par- 
ty to  the  proceeding.  Hence  the  sale  there- 
under as  to  Mrs.  Norvell  was  void;  and  tbe 
purchaser  at  said  sale  acquired  no  rights 
against  her  or  her  heirs.  Van  Etten  v. 
Daugherty,  83  Ark.  634,  103  S.  W.  737.  Nor 
could  the  sale  by  tbe  administrator  of  tbe 
estate  of  Louisa  Earle,  under  orders  of  the 
court,  affect  her  rights.  She  was  not  in  any 
way  Interested  in  said  estate.  She  was  not 
required  to  take  notice,  and  was  not  bound 
by  any  proceedings  had  In  the  course  of  ad- 
ministration. 

3.  It  is  next  Insisted  that  appellees  are  es- 
topped from  setting  up  the  title  claimed  by 
them.  It  Is  claimed  that  the  estoppel  arises 
from  the  fact  that  Mrs.  Norvell  knew  that 
the  land  was  advertised  for  sale  by  the  ad- 
ministrator of  Mrs.  Earle  and  by  the  com- 
missioner under  the  levee  tax  decree.  An 
estoppel  In  pals  depends  upon  the  facts  in 
each  particular  case.  M».  'Norvell  was  not 
present  at  either  the  administrator's  sale 
or  the  sale  under  foreclosure  proceedings 
for  the  levy  tax^  She  was  not  a  party  to 
or  Interested  In  either  proceeding,  and  is  not 
estopped  from  claiming  the  land  in  contro- 
versy. "All  that  equity  requires  is  that  a 
person  shall  do  no  act,  nor  be  guilty  of  any 
misleading  reticence  or  apparent  acquies- 
cence, hy  which  another  may  be  entrapped  In- 
to a  transaction  which  he  would  not  have  en- 
tered upon,  if  he  had  been  advised  of  the 
objection.  For  Instance,  If  one  stands  by 
when  he  should  assert  his  claim,  and  by  that 
Induces  a  purchaser  to  helleve  be  has  none, 
he  will  be  estopped.  But  a  mere  knowledge 
that  a  third  person  Is  about  to  purchase  aoea 
not  of  Itsdf  Impose  upon  the  owner  of  In 
equity  the  dnty  of  seekli^  him  out,  and  ad- 
vising him  against  IL"  Bramble  t.  Einsbnry, 
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39  Ark.  131;  Simpson  r.  Blffie,  63  Ark.  289, 
38  S.  W.  845;  Welts  T.  Moore,  88  Ark.  19. 
116  8.  W.  931. 

4.  Neither  comiBel  for  appellant  nor  crosB- 
appellant  hare  abstracted  the  testimony  upon 
which  the  master's  report  Is  based,  and  by 
the  familiar  rale  of  practice,  we  are  not  re* 
quired  to  explore  the  transcript  for  alleged 
errors. 

Xhe  judgment  will  be  affirmed. 


BAffl'UU  T.  STATSL 
(Snpr^e  Oonrt  of  Arkansas.    Dec  6,  1910.) 

1.  Cbimihal  I*aw  (J5  422,  427*)— BvinEicCT— 

Declabations  or  Conspibatobs. 

Where  the  state  makes  a  prima  fade  show- 
ing of  a  conspiracy  between  several  iwrsona  to 
commit  the  crime  charged,  evidence  of  a  state- 
ment of  a  conspirator,  made  during  the  prog:re88 
of  the  conspiracy,  and  before  the  consnmmatfon 
of  the  act,  is  admissible  against  coconspirators, 
though  made  in  their  absence. 

[Ed.  Note.— For  other  Gases,  see  Criminal  Law, 
Cent.  Die.  »  981-988,  1012-1017;  Dee.  Dig. 
SS  422,  427.*1 

2.  Crihiival  Law  (5  427*)— Evidence— Dec- 
labations or  CoHSPiBATOBs  —  Obdbb  or 
PBOor. 

The  act  of  the  court  In  permitting  a  wit- 
ness to  testify  to  statements  made  by  a  con- 
spirator I>efore  the  existence  of  a  conspiracy 
was  prima  Cade  shown  was  not  error  where  the 
existence  of  the  conspiracy  was  subsequently 
shown,  the  order  of  proof  being  a  matter  witiiin 
the  sound  discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1012-1017;  Dea  Dig.  |  427.»I 

3.  Cbiminal  Law  (§  433*)  —  EviDEHOE— Let- 
TEBS— ADMISBIBILITT. 

Where  then  was  evidence  tliat  a  letter, 

gurporting  to  have  been  signed  by  accused  and 
is  brother  and  a  third  person,  was  wHtten  by 
the  brother  at  the  dictation  of  the  third  p«r- 
son,  that  accused  knew  that  the  letter  was  being 
written,  and  knew  the  contents  thereof,  it  was 
competent  evidence  against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  1022;  Dec  Dig.  S  483.*] 

4.  HoiiiciDE  (S  174*)  —  Evidence  —  ADMtssi- 

BILITY. 

Where  a  killing  occurred  Saturday  night, 
and  aacused  and  third  persons  were  put  in  jail 
Sunday  morning  and  there  remained,  and  there 
was  evidence  that  accused  and  the  third  per- 
sona had  conspired  to  commit  the  crime,  it  was 
competent  to  show  the  conditions  snrrounding 
the  scene  of  the  killing  on  Monday  following, 
and  that  there  were  tracks  there,  to  which  the 
shoes  of  one  of  the  third  persons  fitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S§  359-371 ;  Dec  Dig.  S  174.*] 

5.  Homicide  (|  340*)— Habiclbbs  Bbbob— Eb- 

BONEOUS  iRSTBUCnONB. 

Where  there  was  a  sharp  conflict  in  the 
evidence  as  to  who  did  the  killing,  and  the  ques- 
tion was  submitted  on  correct  instructions,  clear- 
ly defining  the  issue,  the  error  in  charging  In 
the  language  of  Eirby's  Dig.  {  17B6,  providing 
that,  on  the  killing  being  proved,  the  burden  of 
proving  circumstances  of  mitigation  JuBtifying 
or  excusing  the  homicide  devolves  on  accused 
was  not  prejudicial,  though  such  charge  is  ap- 
plicable only  to  killing  done  in  self-defense  and 
not  a  homicide  committed  by  lying  in  wait. 

[E3d.  Note.— For  other  coses,  see  Homidde, 
Cent,  Dig.  ||  715-720;  Dec  Dig.  |  340.*] 


Appeal  from  Circuit  Oonrt,  Nsnda  Ocnm- 
ty;  Jacob  M.  Carter,  Judge. 

Clint  Easter  was  convicted  of  murder  in 
the  aecond  d^ree,  and  he  appeals.  Affirmed. 

McRae  ft  Tompkins  and  D.  L.  AfcRae,  for 
appellant  Hal.  L.  Norwood,  Atty.  Gen.,  and 
Wm.  H.  Rector,  Aast  Atty.  Gen.,  for  tbe 
State. 

Mcculloch,  C  J.  Appellant  was  tried 
under  an  Indictment  charging  him  with  the 
murder  of  one  Matthe^v  Babb,  and  was  con- 
victed of  murder  in  the  second  degree,  bis 
punishment  being  fixed  at  15  years  in  the 
penitentiary.  Deceased,  Babb,  was  appel- 
lant's nnde,  being  the  half-brotiter  of  Wylle 
Easter,  appellant's  father.  The  testimony 
tends  to  establish  a  conspiracy  between  ai>- 
pellant  and  his  father  and  John  Easter,  bis 
brother,  to  kill  Matthew  Babb.  There  is  also 
testimony  tending  to  show  that  Lem  Sutton, 
who  was  the  principal  witness  relied  on  by 
the  state,  was  also  a  party  to  the  crime. 
The  parties  are  all  negroes,  and  lived  within 
a  few  hundred  yards  of  each  other  in  Ne- 
vadk  county.  Babb  was  shot  with  bnckshot 
and  Instantly  killed  about  7  o'clock  in  the 
evening  of  February  6,  1010.  Tbe  killing  oc- 
curred In  front  of  his  house,  just  outside  of 
his  gate.  His  wife,  on  hearing  the  shot,  ran 
out  of  the  bouse  and  found  his  dead  body. 
Some  of  the  neighbors  came  In  shortly,  and 
one  of  them  blew  a  horn  for  a  good  while, 
which  was  a  customary  signal  for  the  as- 
sembling of  the  neighbors  on  account  of  some 
unusual  Incident  None  of  tbe  Easters  went 
to  the  scene  of  the  killing  that  night,  thouch 
they  lived  within  hearing  of  the  horn.  The 
next  day  John  and  CHnt  Easter  and  Lem  Sut- 
ton were  arrested  and  placed  In  Jail.  Subse- 
quently, Wylle  Easter  and  one  Simon  Tnte 
were  arrested,  but  later  released.  Lem  Sut- 
ton testified  in  substance  that  on  the  day  of 
the  killing  the  three  Easters  made  a  propo- 
sition to  bim  to  go  in  with  them  and  kill 
Babb.  but  that  be  declined  to  Join  them  In 
committing  tbe  crime.  He  stated  that  late 
In  the  evening  he  went  over  to  appellant's 
house,  and  was  fitting  on  the  porch  with 
John  Easter,  when  appellant  came  up  and 
called  to  his  wife  for  the  gun  and  shells 
which  were  lying  on  the  bed;  that  appel- 
lant's wife  gave  the  latter  the  gun,  and  that 
be  and  John  went  off  down  towards  Babb's 
and  told  him  (witness)  to  "keep  his  month." 
adding  that  if  they  went  to  the  pen  their 
father  would  be  there  to  get  them  out  He 
stated,  further,  that  he  heard  somebody  hal- 
loo three  times,  and  a  short  wblle  thereafter 
he  heard  a  shot  flred.  He  testified  that  aft- 
erwards appellant  and  John  Easter,  while  In 
jail,  told  him  all  about  the  killing,  and  wbera 
they  stood  when  tbey  shot  Babb. 

It  is  not  contended  that  tbe  evidence  is 
insufficient  to  sustain  appellant's  conviction. 


*For  othsr  osmi  sm  sanra  toplo  and  laetlon  NUUBBB  In  Dm.  Dig.  *  Am.  Dig.  Kay  No.  8«1«b  ft  Bsp'r  lataiM 
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but  tliere  are  several  errors  of  the  court  as- 
«igDed  In  admitting  evidence.  The  first  one 
l8  that  the  court  erred  In  jjermlttlng  Lem 
Sntton  to  testify  aa  to  statements  made  to 
him  by  Wylle  Easter  in  the  absence  of  ap- 
pellant These  statements  were  made  on  or 
about  the  day  of  the  killing  and  before  It  oc- 
curred. There  was  sufficient  evidence  to  es- 
tablish a  conspiracy  between  all  three  of  the 
Easters  to  kill  Babb,  and  the  statements  of 
either  of  the  three  during  the  progress  of 
the  conspiracy,  and  before  the  consummation 
-of  the  conspiratorial  act,  are  competent  evi- 
dence against  either.  All  that  is  necessary 
to  render  the  evidence  admissible  Is  for  the 
state  to  make  a  prima  facie  showing  of  the 
existence  of  such  a  conq[>lra.cy  at  the  time 
the  alleged  statements  were  made.  Chap- 
line  T.  State,  77  Ark.  444,  95  S.  W.  477.  Sut- 
ton was  allowed  to  testify  as  to  statements 
made  by  WyUe  Easter  before  there  was  tes- 
timony as  to  a  conspiracy.  Later  In  his  tes- 
timony, however,  the  evidence  tending  to  es- 
tablish the  conspiracy  was  Introduced,  and 
there  was  no  error,  for  It  was  a  matter  with- 
in the  sound  discretion  of  the  court  to  con- 
trol the  order  tn  which  the  testimony  should 
be  adduced. 

The  state  Introduced  a  letter  purporting 
to  have  been  signed  by  John  and  Cllat  Eas- 
ter and  Lem  Sutton.  This  was  objected  to, 
and  the  ruling  of  the  conrt  In  admitting  the 
letter  is  assigned  as  error.  The  parties  were 
all  in  Jail  at  the  time,  Glint  and  John  being 
confined  In  Jail  together.  There  was  evi- 
dence tending  to  show  that  the  letter  was 
written  by  John  Easter  at  the  dictation  of 
Sutton;  but  on  the  other  hand  there  was 
ertdence  warranting  tiie  conclusion  tliat  ap- 
pellant Clint  Easter  knew  that  the  letter 
was  being  written  and  given  to  Sutton,  and 
knew  the  contents  thereof ;  therefore  It  was 
competent  evidence  against  him. 

The  next  objection  Is  as  to  the  admission 
of  the  testimony  of  one  O.  B.  Moon,  who  stat- 
ed that  he  was  present  at  the  examining  tri- 
al and  heard  the  statement  of  Lem  Sutton 
as  to  what  Olint  and  John  Easter  had  said 
about  the  details  of  the  killing,  where  they 
stood,  etc.,  and  that  he  then  went  to  the 
scene  of  the  killing  and  found  tracks  ther^ 
and  that  John  Easter's  shoes  fit  the  tracks. 
The  witness  d^d  not  undertake  to  relate  In 
detail  what  Sutton  liad  testified  at  the  exam- 
ining trial.  He  merely  stated  that  he  heard 
Suttcm  testify  as  to  what  appellant  and  John 
Easter  had  told  him  about  the  occurrence  at 
the  scene  of  the  killing,  and  that  he  there- 
upon went  and  made  the  examination,  and 
was  allowed  to  testify  as  to  the  conditions 
that  he  foimd  there.  Appellant  objected 
both  to  the  statement  of  the  witness  as  to 
what  Lem  Sutton  had  said,  and  also  as  to 
the  statement  of  the  witness  relative  to  what 
h^  found  at  the  scene  of  the  Idlllng.  The 
latter  objection  was  based  on  the  allied 
ground  ttiat  It  was  too  long  after  the  killing 
occurred.    Lem  Sutton  gave  the  same  ac- 


count In  his  testimony  at  this  trial  that  he 
had  given  at  the  examining  trial  with  refer- 
ence to  what  appellant  and  John  Easter, 
wtille  together  with  him  In  Jail,  told  concern- 
ing the  details  of  the  killing,  and  where  they 
stood,  etc.  Witness  Moon,  as  lias  already 
been  shown,  did  not  state  the  substance  of 
Sutton's  testimony ;  but  even  if  he  had  done 
so  there  was  no  prejudicial  error,  for  Sutton 
testified  to  the  same  facts  on  the  witness 
stand.  It  was  competent  to  permit  the  wit- 
ness to  testify  as  to  the  conditions  he  found 
at  the  scene  of  the  kUllng,  after  having  heard 
the  testimony  of  the  witnesses  at  the  exam- 
ining trial.  According  to  his  testimony,  this 
occurred  on  Monday  after  the  killing  had 
taken  place  Saturday  night.  The  parties 
had  been  In  Jail  since  Sunday  morning,  and 
It  was  competent  to  show  the  conditions  sur- 
rounding the  scene  of  the  killing,  and  the 
fact  that  there  were  tracks  there  near  the 
scene  of  the  killing  to  which  the  shoe  of 
John  Easter,  one  of  the  alleged  conspirators, 
fitted. 

There  are  some  other  assignments  of  er- 
ror In  the  admission  of  testimony,  which  we 
have  considered  and  find  not  to  be  well 

founded. 

Objection  was  made,  and  exceptions  sav- 
ed, to  the  instructions  of  the  court  given  in 
the  exact  language  of  section  1765  of  Klr- 
by's  Digest,  which  reads  as  follows:  "The 
killing  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  that  Justify  or 
excuse  the  homicide  shall  devolve  on  the  ac- 
cused, unless  by  the  proof  on  the  part  of  the 
prosecution  it  Is  sufficiently  manifest  that 
the  oflTense  committed  only  amounted  to 
manslaughter,  or  that  the  accused  was  Jus- 
tified or  excused  in  committing  the  hom- 
icide." This  instruction  was  given  In  con- 
nection with  many  others  on  the  law  of  hom- 
icide, and  in  connection  with  instructions 
that  told  the  Jury  that  it  devolved  on  the 
state  to  prove  all  the  material  allegations  of 
the  Indictment  beyond  a  reasonable  doubt. 
It  Is  contended  that  this  Instruction  was  not 
applicable  in  a  case  where  there  was  a  con- 
flict as  to  whether  or  not  the  defendant  did 
the  killing.  It  is  true  that  this  statute  Is  ap- 
plicable only  In  cases  where  the  killing  is 
claimed  to  have  been  done  in  self-defense, 
and  Is  not  applicable  In  cases  of  killing  by 
lying  In  wait.  There  Is  no  prejudicial  error, 
however,  In  giving  It  In  any  case,  for  no 
harm  coold  r«mlt  in  giving  It  as  an  abstract 
proposition  of  law.  The  danger  of  giving  it 
In  the  exact  langnage  of  the  statute  is  that 
it  might  be  oonstmed  as  an  assumption  by 
the  court  that  the  killing  had  been  done  by 
the  accused.  The  Instruction  was  not,  how- 
ever, objected  to  on  that  gronndt  and  that 
construction  seems  not  to  have  been  placed 
upon  it  by  court  or  counseL 

We  do  not  think  that  under  the  facts  of 
this  case,  where  there  was  a  sharp  conflict 
as  to  who  did  the  killing,  and  that  question 
was  submitted  to  the  Jury  on  correct  Instruo- 
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tioHB  clearly  defining  tbe  issae,  there  could 
possibly  have  resulted  any  prejudice  from 
giving  this  Instractlon.  Tbe  instmctlon  was 
simply  a  misfit  In  this  case,  whicb  could 
not  possibly  baTe  haA  any  bearing  on  the  re- 
sult 

On  the  whole  case,  we  conclude  that  the 
defendant  has  received  a  fair  trial,  and  that 
the  evidence  sustains  bis  conviction.  So  the 
judgment  is  affirmed. 


SMITH  V.  ST.  LOUIS  ft  S.  F.  R.  CO. 
(Supreme  Court  of  AAaoBas.    Dec.  5,  1910.) 

1.  Cabbixbs  (I  134*)— Cabbiaok  or  goods— 
AonoHB— BVZDKrCE. 

In  an  action  for  the  value  of  cotton  all^ 
ed  to  bave  been  delivered  by  plaintiff  to  defend- 
ant railroad  company  for  shipment,  evidence 
held  to  support  a  verdict  for  defendant  on  tbe 
gmnnd  tbat  tbe  cotton  had  never  been  delivered 
to  or  received  by  it 
[Ed.  Note.— Fot  other  cases,  see  Ourrieia,  Dee. 

Dig.  I  m.*] 

2.  APPBAX.  ANn  Ebbob  ^  lOSl*)— Habuless 
BBBOB~ADHiaSIOK  OF  EVIDBNCK. 

Error,  if  any,  in  permitting  a  vltneas  to 
testify  concerning  a  statement  made  to  bim  by 
another,  was  not  prejudicial,  where  the  other, 
as  a  witness,  testified  to  the  same  efFect. 

[Ed.  Note.— £N}r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4161-4170;  Dee.  Dig.  f 
1051.*] 

Appeal  from  Circuit  Court.  Clay  County; 
Frank  Smith,  Judge. 

Action  by  J.  M.  Smith  a^lnst  the  St  Lou- 
is &  San  Francisco  Railroad  Company.  Judg- 
ment for  defendant  utd  plaintiff  appeals. 
Affirmed. 

J.  L.  Taylor,  for  appellant  W.  7.  Btvans, 
W.  J.  Orr,  and  J.  H.  Orr,  for  appellee. 

McCUUiOCH,  C.  J.  This  Is  an  action  In- 
stituted by  the  appelant  J<  M.  Smith,  to  re- 
cover tbe  valne  of  six  bales  of  cotton  alleged 
to  bave  been  delivered  by  bim  to  appellee 
railroad  company  for  shipment  to  Memphis, 
Tenn.,  from  Success,  Ark.,  a  station  on  ap- 
pellee's line  of  road.  App^lee  In  its  answer 
denied  that  the  cotton  had  ever  been  deliv- 
ered to  or  received  by  It  The  trial  was  had 
on  that  Issue,  whidi  resulted  in  a  verdict 
and  judgment  in  favor  of  appdlee. 

A  bill  of  lading  was  Issued  to  appellant  by 
appellee's  agent  at  Success,  Ark.,  on  October 
17,  190S,  for  24  bales  of  cotton,  embracing 
the  bales  of  the  numbers  described  In  the 
complaint  Appellant  was  operating  a  cot- 
ton gin  at  Success,  and  the  bill  of  lading 
was  written  out  by  his  agent  who  worked 
at  the  gin,  and  was  presented  to  and  signed 
by  appellee's  agent  It  was  tbe  ci&tom,  ac- 
cording to  tbe  testimony,  for  appellant's 
agent,  when  he  was  ready  to  deliver  cotton 
for  shipment,  to  procure  a  blank  bill  of  lad- 
ing, and  fill  in  the  list  of  bales  of  cotton 
to  be  shipped,  and  then  present  it  to  tdie 


company's  agent  Appellee  introduced  testi- 
mony tending  to  show  tbat  tbe  six  bales  In 
controversy  were  Included  in  tbe  bill  of 
lading  by  mistake,  and  were  never  In  fact 
delivered .  to  tbe  railroad  company.  This 
question  was  submitted  to  tbe  jury,  and  the 
verdict  settled  the  Issue  In  appellee's  favor. 
There  was  evidence  legally  sufficient  to  sus- 
tain the  verdict  Tbe  bill  of  lading  was 
signed  late  Saturday  evening,  and,  accord- 
ing to  the  testimony  of  the  station  agent  he 
chec&ed  np  tbe  bales  of  cotton  Monday  morn- 
ing, and  these  bales  were  not  on  the  {dat- 
form.  Appellant's  agent  who  made  tbe 
shipment  and  wrote  the  bill  of  lading,  also 
testified  tbat  he  copied  the  list  of  bales  to 
be  shipped  from  a  cardboard  tacked  onto 
the  wall  of  the  gin,  and  that  be  afterwards 
found  in  a  box  or  bin,  on  the  scales  where 
the  cotton  was  weighed,  tags  for  the  miss- 
ing bales.  The  Jury  could  have  properly 
found  from  the  testimony  that  a  mistake 
bad  been  made  In  including  tbe  numbers  of 
those  bales  of  cotton  In  the  bill  of  lading, 
and  tbat  those  bales  were  never  In  fact 
placed  on  the  platform  or  otherwise  deliv- 
ered for  shipment 

It  Is  urged  that  tbe  court  erred  In  permit- 
ting the  station  agent  to  testify  conc^ning 
statements  made  to  him  by  appellant's  agent 
Stevms,  as  to  the  tags  being  afterwards 
found.  Stevens  was  Introduced  as  a  wit- 
ness and  testified  to  tbe  same  effect  so 
there  was  no  prejudice  In  admitting  tbe 
testimony  claimed  to  be  objectionable.  It 
la  undisputed  that  the  tags  for  the  miss- 
ing bales  were  found,  as  stated  by  this  wit- 
ness. The  case  was  fairly  anlHBitted  to 
the  jury  upon  conflicting  testimony,  and  wo 
find  no  error  In  tbe  i^ooeediDgs. 

Tbe  judgment  1>  tberefore  afflnned. 


TOLEDO  COMPUTING  SCAMS  CO.  t, 
STEPHENS  BROS. 

(Supreme  Court  of  Aricanaas.    Dee.  fi,  1910.) 

1.  Appeai.  and  Ebbob  (|  lOlO*)— Revikw— 

FlHDINOS  OF  OOUET— SctFICIENCT  OF  EVI- 
DENCE TO  SCPFOBT. 

The  findings  of  the  court  tiying  a  case 
^ithoQt  a  jury  are  as  conclusive  on  appeal  as  a 

verdict,  and  will  not  be  disturbed.  If  there  Is 
any  evIdeDce  to  support  them. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3979-8882;  Dec  Dig.  | 
1010.*] 

2.  Sales  (f  23*)— Oma  to  But— Obdeefob 

Goons— WITHDBAWAL  OB  COUNTCaMANO. 
Defendants  gave  to  plaiDtifTs  salesman  a 
written  order  for  a  pair  of  scales  to  be  shiiwed 
to  defendants'  place  of  business,  paying  $25 
when  the  order  was  iriven,  and  execating  notu 
for  the  balance.  Held,  that  tbe  written  order 
was  not  a  contract  of  purchase  or  sale,  but  a 
proposal  to  purchase,  subject  to  be  witfadrawn 
or  countermanded. 

[Ed.  Note. — For  other  cases,  see  Sates,  Cent 
Dig.  ii  44-48 :  Dec.  Dig.  |  23.*] 
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8.  Saues  (|23*)— Offi»  to  Bxtt— Obd«b  fob 
Q00D8  — wrrHDaA.WAX.  ob  Oountebicakd  — 

CONBIDEBATION. 

TboQgh  an  order  for  gooda  contained  a  pro* 
vision  that  it  Bhonld  not  be  countennaDdfld  or 
withdrawn,  it  may  jet  be  countermanded  before 
acceptance,  aince  tiU  then  there  la  no  considera- 
tion for  Uie  agreement 

[E<d.  Note.— For  other  cases,  ae*  Sties,  Cent 
Dig.  H  44-48;  Dec.  Dig. 

4.  Sales  (i  62*)  —  Obdes  —  CounTKBiuno — 

SUFFICIENCT  OF  BviDKNCB. 

Finding  of  the  court  sitting  wltbont  a  jair, 
in  an  action  tor  the  price  of  goods,  claimed  to 
have  been  sold  to  the  defendants,  that  the  order 
had  been  countermanded,  held  to  be  supported 
by  snbstantial  evideDce* 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  i  BZ.*}  I 

Appeal  from  Orcult  Oonrt,  Benton  Coun- 
ty; X  S.  Maples,  Judge. 

Action  by  the  Toledo  Compntlng  Scales 
Company  against  Stephens  Bros.  Judgment 
for  defendants,  and  plalntift  bkkbIb.  Af- 
firmed. 

On  the  9th  day  of  December  appellees  gave 
to  the  agent  of  appellant  a  written  order  for 
a  pair  of  scales  to  be  shipped  to  them  at 
their  place  of  business  at  Sulphur  Springs, 
In  the  state  of  Arkansas.  The  order  was  ad- 
dressed to  appellant  at  its  place  of  business 
at  Toledo.  Ohio,  and  contained 'a  provision 
that  the  order  should  not  be  countermanded. 
The  price  to  be  paid  was  f275,  as  follows: 
"925.00  cadi  with  order;  $20.00  on  delivery; 
balance  $30.00  per  month,  evidenced  by 
notes."  Twenty-flve  dollars  were  paid  when 
the  order  was  given,  and  notes  for  $30  each 
for  the  balance  were  executed.  This  suit 
was  brought  In  a  justice  of  t2ie  peace  court 
to  recover  on  tbe  notes. 

The  defense  that  the  order  was  counter- 
manded before^  it  was  accepted  was  inter- 
posed. The  case  was  appealed  to  tbe  cir- 
cuit court,  and  was  there,  by  agreement, 
tried  before  the  court  sitting  as  a  jury.  Aft- 
er introducing  In  evidence  the  written  order 
for  the  scales,  the  appellant  adduced  evi- 
dence tending  to  show  that  tbe  order  was 
received  on  tbe  15th  day  of  December,  1908, 
and  that  It  was  at  once  accepted,  and  notice 
of  acceptance  was  at  once  mailed  to  appel- 
lees; that,  "when  the  order  was  received  and 
accepted,  the  usual  course  was  followed  in 
putting  the  order  through  the  factory  and  in 
makli^  the  delivery  f.  o.  U  Toledo,  as  stip- 
tilated  in  the  order."  After  the  scales  were 
constructed,  they  were  delivered  on  board 
the  cars,  and  consigned  to  appellees  at  Sul- 
phur Springs,  Ark.,  on  January  i9,  1009. 
Appellees  declined  to  receive  them,  and  they 
were  destroyed  by  fire  after  their  arrival  at 
Snlphnr  Springs,  while  in  the  handa  of  ttie 
carrier. 

Apiwllees  testified  that  on  the  next  night 
after  they  had  given  the  order  they  sold 
out  their  business,  and  telegraphed  to  appel- 
lant at  Its  place  of  business  In  Toledo  that 


they  countermanded  the  order;  that  on  tbe 
same  night  they  sent  a  letter  to  appellant 
at  Toledo,  Ohio,  countermanding  tbe  order, 
and  that  a  letter  would  travel  from  Sul- 
phur Springs  to  Toledo,  Ohio,  In  two  days; 
that  a  few  days  after  the  countermand  they 
telephoned  the  agent  of  appellant,  to  whom 
they  had  given  tbe  order  for  the  scales  at 
Rogers,  Ark.,  that  they  countermanded  tbe 
order.  The  head  of  the  order  department  of 
appellant  testified  that  they  never  received 
a  letter  from  appellees  countermanding  the 
order,  but  says  they  did  receive  a  telegram 
from  them,  on  the  morning  of  the  16th  of 
December,  1908,  which  had  been  sent  as  a 
night  message  on  the  15tb  Inst,  canceling 
their  order  for  the  scales. 

The  court  found  for  app^ees,  and  from 
tbe  Judgment  rendered  an  appeal  baa  been 
prosecuted  to  this  court 

Bice  ft  DlckBon,  tor  appdUant  McGiU  ft 
Ltndsey,  for  appellees.  ^ 

HART,  J.  (after  stating  the  facts  as  above). 
The  rule  Is  well  settled  by  an  unbroken  line 
of  decisions  that  the  finding  of  a  circuit 
court  upon  a  disputed  issue  of  fact  submit- 
ted to  It  Is  as  conclusive  upon  appeal  as 
the  verdict  of  a  Jury;  that  Is  to  say.  It  will 
not  be  disturbed  if  there  Is  any  evidence  to 
support  it  The  wrltli^  in  question  shows 
on  its  face  that  It  was  merely  a  proposal  to 
purchase,  and  that  It  was  not  a  contract  of 
purchase  or  sale.  It  Is  so  treated  by  the  bead 
of  appellant's  order  department  Through- 
out bis  testimony  be  speaks  of  it  as  the  or- 
der, and  specifically  names  the  date  of  Its  ac- 
c^tance.  As  such  it  was  subject  to  be 
countermanded  or  withdrawn  at  any  time 
before  acceptance.  Merchants'  ElxchangeCo. 
V.  Sanders,  74  Ark.  15,  84  S.  W.  786 ;  Main 
V.  Tracey,  86  Ark.  27,  109  S.  W.  1015.  This 
is  true  in  this  case,  even  though  the  order 
contained  a  provision  that  it  should  not  be 
countermanded;  for  there  was  no  considera- 
tion for  such  agreement  24  Am.  ft  Eng.  Enc. 
of  Law,  p.  1030;  1  BenJ.  on  Sales  (4th  Am. 
Ed.)  S  41. 

Appellees  adduced  evidence  tending  to 
show  that  they  countermanded  the  order  by 
telegraph  on  the  night  following  the  day 
they  gave  the  order,  and  at  the  same  time 
sent  to  appellant,  properly  addressed,  a  let- 
ter countermanding  the  order;  that  such  let- 
ter in  the  ordinary  course  of  mail  sh'ould 
bave  reached  appellant  tiwo  days  after  It 
was  sent  They  also  testified  that  in  a  few 
days  after  the  countermand  they  telepboned 
to  the  agent  who  received  the  order,  telling 
him  that  they  countermanded  it  The  order 
was  dated  December  0th,  and  it  is  not  claim- 
ed that  this  is  not  its  true  date.  Tbe  head 
of  appellant's  order  department  denies  that 
he  received  the  letter  countermanding  the 
order,  and  states  that  he  did  not  receive  tbe 
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telegram  untU  the  16th  Inst^  after  the  order 
was  acc^ted.  He  does  not  state,  however, 
that  he  was  the  only  one  of  appellant's  em- 
ployes who  received  communications  address- 
ed to  It  In  view  of  these  facts,  and  his  In- 
terest In  the  result,  and  the  further  fact 
that  no  effort  Is  made  to  overcome  the  In- 
ference that  the  sales  ageat  might  have  re- 
ceived the  countermand  by  telephone  before 
the  15th  Inst,  it  cannot  be  said  that  the  find- 
ing of  the  court  was  arbitrary  and  without 
any  substantial  evidence  to  support  it. 
The  Judgment  will  therefore  be  affirmed. 


WILFONG  V,  STATB. 
(Supreme  Court  of  AAaosas.    Dec.  1910.) 

1.  CtonNAL  Law  (|  1144*)— Appba]>-Iicpai(- 
ELUBNT  OP  JcBT—VAUDmr— Condition  or 
Becobd— Effect. 

Though,  {d  a  crimiDal  proceeding,  the  rec- 
ord on  appeal  ahov^  an  assignment  of  error 
in  allowing  certain  jarors  to  be  sworn  and  im- 
paneled, yet  where  it  also  recited  that  they  were 
duly  selected,  sworn,  and  impaneled,  the  objec- 
tion as  to  them  would  not  be  sustamed,  in  the 
absence  of  any  affinnative  showing  in  the  rec- 
ord that  they  were  not  examined  m  accordance 
with  the  statute;  the  presumption  being  that 
the  court  followed  the  ststute  In  the  impanel- 
ment. 

[Ed.  Note.— Fot  other  cases,  see  Criminal 
I^w,  Cent  Dig.  H  275S-2700;  Dec.  Dig.  i 
1144.*] 

2.  HouoinK  dk  338*)— AlTEAI^HAraLEBS  Bb- 
BOB— BXCLDBION  OF  H^riDBNCE. 

Any  error  in  excluding  testimony  offered  by 
accused  that  one  of  the  state's  witnesses  bad 
for  a  long  time  before  the  homidde  been  in  the 
habit  of  iwrmittio^  men  to  visit  her  home  during 
all  hours  of  the  night  was  harmless,  where  such 
witness*  own  testimony  showed  that  she  was  of 
loose  character  and  that  her  house  was  an  Im- 
moral resort 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  70&-713;  Dec.  Dig.  |  338.*] 

Appeal  from  Circuit  Court,  Bradley  Coun- 
ty; Henry  W.  WeUa,  Judge. 

Henry  Wllfong  was  convicted  of  murder 
in  the  second  degree,  and  appeals.  Affirmed. 

Hal  Lk  Norwood,  Atty.  Oen.,  and  Wm.  H. 
Bector,  Aist  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Appellant  has  not  been 
represented  here  by  counsel,  and  we  have  no 


brl^  on  bis  behalf.  We  have,  however,  care- 
fully examined  the  record,  and  find  the  ap- 
peal to  be  without  merit,  or  the  appearance 
of  merit  The  Indictment  charges  the  crime 
of  murder  In  the  first  degree,  and  appellant 
was  convicted  of  murder  in  the  second  de- 
gree. '  The  evidence  was  abundantly  suffi- 
cient to  sustain  the  verdict  In  fact,  a  ver- 
dict for  murder  In  the  first  degree  would 
have  been  well  sustained  by  the  evidence. 

The  motion  for  new  trial  sets  up  as  lone 
ground  that  the  court  erred  in  allowing  cer- 
tain named  Jurors  to  be  sworn  and  Impanel- 
ed as  members  of  the  jury,  withont  first  hav- 
ing each  of  them  examined  under  oath  as 
to  whether  they  were  qualified  jurors.  The 
record*  however,  recites  that  they  were  duly 
selected,  sworn,  and  impaneled  as  members 
of  the  jury,  and  in  the  absence  of  any  fur- 
ther affirmative  showing  in  t2ie  record  that 
they  were  not  examined  in  accordance  with 
the  statute.  It  will  be  presumed  that  the 
court  followed  the  Btatnte  In  selecting  and 
impaneling  tbem. 

Another  assignment  of  error  Is  that  the 
court  refused  td  permit  appellant  to  prove 
by  one  of  the  witnesses  that  Willie  Brown, 
a  witness  who  had  testified  on  behalf  of  the 
state,  had  for  a  long  time  before  the  killing 
been  in  the  habit  of  permitting  men  to  visit 
her  home  during  all  hours  of  the  night  The 
killing  occurred  at  the  house  of  Willie  Brown, 
and  she  was  present  when  It  occurred,  and 
testified  at  the  trial  as  to  all  the  details. 
Her  own  testimony  showed  that  she  was  a 
woman  of  loose  character,  and  that  her  hoose 
was  an  immoral  resort  If  It  was  competent 
to  prove  by  other  witnesses  that  men  were 
allowed  to  visit  her  bouse  daring  all  hours 
of  the  night,  there  was  no  error  in  refusing 
to  allow  the  particular  witness  named  to 
testify  In  this  regard,  as  the  siri)stance  of 
that  testimony  was  proved  by  Willie  Brown 
herself;  and  If  the  effect  of  this  would  have 
been  to  have  discredited  the  testimony  of 
Willie  Brown,  that  effect  was  obtained  trom 
the  latter'B  own  testimony.  So,  even  If  the 
excluded  testimony  was  competoit,  its  ex- 
clusion was  not  prejudicial. 

The  other  assignments  of  the  motion  for 
new  trial  are  not  borne  out  by  the  record. 

The  judgment  is  affirmed. 
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WOBTORD  T.  STATEL 

(Court  of  CrtmlDBl  Appeals  of  Tezaa.   Jane  16, 
1910.    On  Motion  for  Rehearing, 
Jan.  4.  1911.) 

1.  Criminal  Law  (f  1111*>— Biij.  or  Eiokp-' 

HONS— EXPLAMATION  BY  COURT— CONCLO- 
BIvaNES8. 

An  explanation  by  the  trial  Judge  of  the 
bill  of  exceptiona  which  is  accepted  by  accnaed 
is  binding  on  accuaed  and  on  the  court  on  ap- 
peal. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  IMg.  H  28M-2896;  Dec.  Dig.  i 
1111.'] 

2.  Cbiminai.  Law  (|  698*)— Teial— Bvidbncx 
—Objections— RuLiKoa. 

Where  the  record  showed  that  after  evi- 
dence had  been  admitted  without  objection, 
the  court  held  that  it  was  inadmissible  and  in- 
structed the  jury  to  disr^rd  it,  the  reqneat 
of  accused  moving  to  itiike  the  qncstion  and  an- 
Bwer  from  the  lecoid  and  to  instruct  the  yarj 
not  to  consider  the  same  was  sufficiently  com- 
plied with, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  1639;  Dec  Dig.  i  096.'] 

8.  Cbiminal  Law  (|  6B6«)— Trial— Impbopbb 

OONDUCT  or  JUDOB. 

The  remark!  of  the  trial  Judge  in  respcmae 
to  a  motion  to  strike  out  the  evidence  of  pros- 
ecutrix that  she,  under  IS  years  of  age,  bad  not 
had  intercourse  with  an;  one  bot  accuaed  on 
trial  for  x^e,  that  the  evidence  might  not  be 
admisdUe  under  the  law,  but  that  it  ought  to 
be,  aud  that  the  evidence  was  in,  and  that  ac- 
cused could  produce  his  authorities  and  the 
court  would  strike  it  out  if  the  law  required 
it,  were  only  a  comment  on  the  admisribility  of 
the  evidence  and  not  an  expression  of  opinion 
of  the  guilt  or  innocence  of  accused, 

[Ed.  Note.— For  other  cases,  see  Criminal 
T.nw.  Cent  Dig.  U  1524-1533;  Dec.  Dig,  S 
650.*] 

4.  Mabbiagb  ({  IS*)  —  "Coioion-Law  Mab- 

BIAOB* '— BEQDXSmS. 

The  essential  element  of  a  "eiHnmon-law 
marriage"  is  a  mutual  agreement  of  the  man 
and  woman  to  become  uien  and  thenceforth 
husband  and  wife. 

[Ed.  Note,— For  other  cases,  see  Marriage, 
Cent.  Dig.  J  4 ;  Dec.  Dig.  |  13.* 

For  other  definitk>iu,  see  Words  and  Fhzaaes, 
vol.  2,  p.  1832.] 

0.  Rape  (|  62*)— Bvideuci— Sufficibnot. 

Od  b  trial  for  rape  of  a  female  under  the 
age  of  fifteen  years,  evidence  held  not  to  show 
a  common-law  marriage  between  the  parties. 

[Ed.  Note.— For  other  cases,  ee«  Rai>e,  Dec 
Dig.  I  52.»J 

G.  IlAPB  (i  36*>— PRESUlOrnON. 

Whfire,  on  a  trial  for  rape  Of  a  female  un- 
der the  age  of  16  years,  accused  relied  on  a 
common-law  marriage  with  prosecutrix,  the  tes- 
timony of  prosecutrix  that  she  was  not  his  wife, 
and  tbat  accused  had  stated  that  they  would  be 
married  as  soon  as  he  could  arrange  for  a  mar- 
riage, rebutted  the  presumption,  tf  any,  of 
their  consent  to  be  married  arising  from  their 
cohabitation  following  their  engagement  to  mar- 
ry at  aome  future  time. 

[Ed.  Note.— For  other  case^  see  Rape,  Dec. 
Dig.  i  36,*] 

7.  Rape  (J  17*)— Defense— Mabbiaoe. 

Under  Pen.  Code  18^  arts.  9G7.  9C9,  mak- 
ing It  a  felony  for  one  by  promise  to  marry  to 
seduce  an  unmarried  female  under  the  age  of 
ifn  years,  and  that  if  the  parties  marry  each  > 


other  at  any  time  before  the  conviction  of  ac- 
cused or  if  accused  in  good  faith  offer  to  mar- 
ry the  female  no  prosecution  shall  take  place, 
one  on  trial  for  rape  of  a  female  under  the  age 
of  IS  years  may  not  rely  on  the  presumption  of 
a  common-law  marriage  arising  from  evidence  of 
cohabitation  following  their  engagement  to  mar- 
ry at  some  future  time. 

tsa.  Note.— For  other  caso,  see  Rape,  Cmt. 
Dig.  I  20;  Dec.  Dig.  f  17.*] 

On  Rehearing. 

&  Cbiuinai.  Law      1187*)— iNmucnoNS— 

Objections. 

Where,  od  a  trial  for  rape  of  a  female  un- 
der the  age  of  16  ^ears,  the  prosecutrix  was  re- 
ferred to  liy  a  witness  of  accused  and  by  ac- 
cused's counsel  as  "the  little  ^rl,"  accused 
could  not  complain  of  a  charge  referring  to  her 
as  "the  little  girl." 

[Bd.  Note. — For  other  cases,  see  Criminal 
Ijgv,^Cent  Dig.  |{  3007-3D10;   Dec.  Dig.  i 

Appeal  from  District  Court,  Sabine  County; 
W.  B.  Powell,  Judge. 

Frank  Wofford  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

J,  B.  Lewis.  A.  D.  Hamilton,  and  J.  H.  Mc- 
Gowan,  for  appellant  John  A.  Uobley,  Asst 

Atty.  Gen.,  for  the  State. 

LOVE,  Special  Judge.  Appellant  was  con- 
victed upon  a  charge  of  rape,  by  having  car- 
nal knowledge  of  a  female  tmder  the  age  of 
15  years,  and  his  punishment  was  fixed  at  10 
years'  conflnement  in  the  penitentiary. 

Tlie  prosecutrix  is  one  Dabby  O'Cbnnelt, 
who  on  and  prior  to  the  13th  day  of  March, 
1909,  as  the  facts  show,  lived  with  her  moth- 
er In  Calcasieu  parish.  La.  The  evidence,  as 
to  the  age  of  prosecutrix  Is  conflicting.  The 
witness  T.  D.  O'Connell  testified  that  he  was 
the  father  of  prosecutrix,  and  had  kept  ac- 
count of  her  age  from  year  to  year  since  her 
birth,  and  that  she  was  just  past  14  years  of 
age  on  the  13th  of  March,  1909.  The  mother 
testified  that,  while  she  had  lived  and  cohab- 
ited with  said  T,  D.  O'Connell  for  a  number 
of  years  past,  and  had  taught  prosecutrix,  as 
well  as  her  two  other  children,  to  believe  him 
to  be  their  father  and  to  regard  and  treat 
him  as  such  and  had  given  them  his  name, 
she  had  In  fact  never  been  married  to  him, 
and  he  was  not  the  father  of  prosecutrix  or 
of  any  of  her  children,  and  that  prosecutrix 
was  bom  on  March  5,  1894,  and  consequent- 
ly was  Just  past  15  years  of  age  on  March  13, 
1900.  Prosecutrix  testified  that  on  said  13th 
day  of  March,  1909,  she  voluntarily,  but  un- 
der the  persuasion  of  appellant,  who  the  facts 
show  was  then  more  than  39  years  of  age, 
left  her  home  In  Louisiana  with  htm,  under 
his  representation  that  they  would  come  to 
Texas  and  get  married,  and  that  her*mother 
did  not  know  of  her  departure.  The  mother 
testified  that  she  knew  of  and  assented  to  the 
departure  of  her  daughter  with  appellant,  and 
gave  him  a  written  order  /or  a  marriage  II 
cense.  Her  testimony  on  this  point  being 
follows:  "I  went  part  of  the  way  with  them. 
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when  Frank  Wofford  left  Louisiana  with  ber. 
I  certainly  did  consent  for  Frank  WoCTord  to 
take  this  girl  and  she  sure  did  consent  to 
come.  I  sive  ber  ap  to  Frank  Wofford.  I 
give  him  a  written  order  and  told  him  to  get 
his  license  wherever  he  could.  There  was  no 
way  UOen  to  gat  a  jnatloe  of  the  peace  that  I 
knew  of.  Tbe  d^endant  said  he  was  going 
orer  to  Toas  for  his  Ik!en8&  I  tfHA  him  to 
go  to  Texas  or  anywhere  he  wanted.  I  wrote 
out  a  piece  and  give  it  to  him  and  signed  my 
name  to  it  *  *  *  I  sure  heard  her  con- 
BHit  to  come."  There  la  no  other  testimony 
of  any  kind  In  the  record  relative  to  the 
written  order  rtferred  to  by  this  witness,  and 
she  testifies  that  she  Is  muhle  to  read,  and 
an  affidavit  made  by  her  before  a  notary  pub* 
He  In  Louisiana,  which  was  introduced  in 
evidence,  shows  that  it  was  signed  by  her 
with  her  mark,  Indicating  that  she  oonld  not 
write.  The  facts  show  that  when  appcUant 
and  prosecutrix  left  her  hone  <hi  Saturday, 
March  13th,  they  walked  several  miles,  cross- 
ing the  state  line  Into  Texas,  and  that  they 
spent  that  night  at  a  boarding  or  section 
house  in  Texas,  occupying  the  same  bed.  The 
next  day,  Sunday  Mardi  14th,  they  traveled 
on  foot  and  by  rail  together  to  the  house  of 
one  John  HcQowan,  a  relative  of  amtellflnt, 
located  two  miles  west  of  Bronson  In  Sabine 
county,  Tex.,  where  he  introduced  prosecu* 
trlx  as  his  wife  to  McGowau  and  his  wlf^ 
and  where  they  spent  that  night,  both  occupy- 
ing the  same  bed.  They  also  spent  the  fol- 
lowing night  at  McGowan'a  house,  botti  again 
occupying  the  same  bed,  and  on  this  night 
prosecutrix  testified  that  appellant  had  sexu- 
al Intercourse  with  ber.  Tb^  spent  the 
night  of  the  following  day,  Tuesday  March 
16th,  at  the  home  of  Ed  Hortim,  an  acquaint- 
ance of  ai^Uant,  located  four  miles  west  of 
Bronson,  where  appellant  again  Introduced 
prosecutrix  as  his  wife  to  Horton  and  his 
wife  and  daughter,  and  where  again  they  oc- 
cupied tiie  same  bed,  and  prosecutrix  testi- 
fied that  on  this  night  ai^llant  again  had 
sexual  intercourse  with  her.  On  the  night  of 
the  following  day,  Wednesday  March  17th,  ap- 
pellant was  arrested  on  this  charge  at  the 
home  of  Horton,  after  he  had  retired,  and 
while  he  and  prosecutrix  were  occupying  the 
same  bed.  Dr.  W.  T.  Arnold,  a  physician,  tes- 
tified that  npon  a  physical  examination  of  the 
person  of  prosecutrix,  made  about  the  last 
days  of  March,  190B,  he  found  evidences  that 
she  had  had  sexual  Interconrsew  N.  C  Log- 
gins,  a  witness  for  the  .defense,  who  had 
known  appellant  a  number  of  years  and  who 
saw  him  just  prior  to  his  arrest  of  Wednes- 
day MArch  17, 1909,  at  a  sawmill  In  San  Au- 
gustine coun^,  testified  as  follows:  "The  de- 
fendant at  that  time  asked  me  to  go  to  San 
Augustine  and  get  him  license  for  him  to 
marry  a  young  woman.  I  agreed  to  do  It; 
that  la,  I  agreed  'to  go  cm  the  Saturday  fol- 
lowing. He  told  me  where  the  young  woman 
was.  He  said  that  she  was  at  fid  Horton's. 
He  toMi  me  what  ber  name  was.  He  did  not 


tell  me  that  they  were  pasting  aa  man  and 
wife  then."  There  Is  no  referoice  In  the  tes- 
tlnaony  of  this  witness  to  any  wrlttui  <wder 
or  other  paper  signed  by  the  mother  of  i^ose- 
cntrlx.  This  Is  believed  to  be  a  soflkdent 
stat^nott  of  the  case  to  afford  a  baals  for 
discussion  of  tl»  Qoestions  raised. 

1.  While  proeecutrlx  was  testifying  In  the 
case  as  a  witness  for  the  state,  the  district 
attorney  asked  her  the  following  question: 
"Did  any  other  man  «nq»t  the  defendant 
ever  have  carnal  Intercourse  with  yoo?**  to 
which  she  replied,  **No,  sir."  Tbia  question 
was  asted  and  answwed  without  any  objec- 
tion being  interposed  app^laot's  counsel, 
though  they  immediately  thereafter,  moved 
the  court  to  strike  both  the  question  and  an- 
swer from  the  record,  and  to  instmct  Uie 
jury  not  to  consider  the  same,  and  ofCored.  If 
the  court  so  desired*  to  produce  authorities 
showing  the  InadmlsslMlity  of  the  tBstlmonr. 
Appelant  contends  that  reversible  error  vnn 
committed  by  the  trial  court  with  respect  to 
Its  treatment  of  this  testimony,  which  Is 
doimed  to  be  Inadmissible  <m  varloos  grounds. 
The  trial  judge,  In  his  explanation  of  the  bill 
of  exceptions  upon  this  point,  whldi  was  ac- 
cepted by  appellant,  and  ther^ore  Undlns  as 
to  Ite  recitels,  npcm  him  u  well  as  upon  tbls 
court,  says:  "The  qoesUon  was  asked  and 
answered  without  objection,  and  then  tlie 
court  was  asked  to  exdnde  It,  and  tiie  rallag 
was  withheld  for  authority  on  the  subject^ 
and  when  the  authorities  were  produced,  the 
question  uid  answer  was  withdrawn  from 
the  Jury,  although  it  had  gone  In  without  ob- 
jectiws."  In  view  of  this  statement,  we  think 
that  it  Is  iimiecessary  to  consider  the  Ques- 
tion of  the  admissibility  of  the  testlmonqr  re- 
ferred to,  as  no  error  was  committed,  wheth- 
er it  wax  admissible  or  Inodmlnlble.  The 
record  shows  that  after  It  had  twni  admitted 
without  objection,  it  was  held  Inadmisslblev 
and  the  Jury  instructed  to  dlsr^;ard  It;  every 
request  of  appellant  respecting  It  behic  fally 
and  reasonably  compiled  with  by  the  trial 
court 

2.  When  the  motion  was  made  by  appel- 
lant's counsel  that  the  question  which  was 
pn^HHmded  by  the  district  attorney  to  prose- 
cutrix, and  her  answer  thereto,  as  herdiUie- 
fore  referred  to,  be  stridEcn  firom  the  teoord. 
and  that  the  jury  be  Instructed  to  diaregard 
the  same,  the  record  shorn  that  the  trial 
judge  made,  In  the  presence  and  hearing  of 
the  Jury,  the  following  statemoit:  **I  do  not 
know  what  the  law  Is  on  that  point,  hat  I 
think  It  ought  to  be  fhe  law,  that  whether 
or  not  the  alleged  Injured  party  has  had  cai^ 
nal  intercourse  with  other  ma  In  cases  like 
this  ought  to  be  admitted  in  evidence  by  way 
of  mitigation  or  aggravation  of  the  crime  and 
the  ptmlshment.  The  qnestioQ  may  not  be 
admissible  under  the  law,  but  It  ought  to  be. 
It  is  in  now.  Produce  your  authorities  and 
If  that  is  the  law,  I  wtU  strike  it  oat  latw."* 

The  bill  of  exceptions  oovering  this  point, 
immediately  after  a  qnotaUon  of  the  remarks 
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of  tbe  Judge,  recites  u  follows:  *nieBe  au- 
thorities wore  prodnoed  later,  and  30  liotirs 
aftor  said  testtnumr  was  admitted  the  Jury 
wwe  Instmcted  not  to  coiner  tbe  eam^  to 
aU  of  whl(£h  remarks  and  actions  of  the  court 
defendant  then  and  there  objected  and  ex- 
cepted, etc."  Vmm  this  recital  it  does  not 
clearly  appear  whether  the  objections  to  the 
Tonarks  of  the  conrt  were  made  at  flie  time 
the  rraoarks  were  nude,  or  80  hours  there- 
after, at  Che  time  tbe  court  euluded  the  testi- 
mony complained  of  from  the  consideration  of 
the  Jury,  and  It  nowhere  appears  In  tbe  rec- 
ord that  aK>ellASt*8  connsd  at  any  time 
moved  or  requested  the  court  to  Instruct  the 
Jury  to  disregard  the  remarks  complfdned  (tf. 

Appellant  assigns  error  upon  these  re- 
maifts  of  tlw  trial  Judge  upon  tbe  ground 
that  tb^  constituted  a  dmrge  or  comment 
upon  the  w^ht  or  value  of  the  testimtmy 
and  an  expresslok  of  tbe  t^tinlon  of  tbe  court 
as  to  tbe  fuUt  or  innocence  of  the  accused. 
We  do  not  so  construe  tbe  remarks  complain- 
ed of.  At  most,  they  aknounted  only  to  a 
commoit  or  expression  of  oplni<m  as  to  tbe 
admissibility,  as  a  matter  of  law,  of  a  class 
of  testimony  In  a  class  of  cases,  and  tbe  pur- 
pose for  or  grounds  upon  which  such  testi- 
mony m^bt  be  admissible  In  such  cases. 
The  court  expressly  stated  that  "the  question 
(which  had  already  been  asked  and  answer- 
ed without  objection)  may  not  be  admissible 
under  the  law,  but  it  oo^ht  to.  be.  It  is  in 
now.  Produce  your  authorities  and  if  that 
Is  the  law,  |  wUl  atrlke  it  out  later."  Au- 
thorities .were  produced  and  the  evidence 
complained  of  was  stricken  out  and  the  Jury 
instrncted  to  disregard  it.  In  the  light  of  the 
record,  we  are  not  of  the  opinion  that  the 
remarks  complained  of  constitute  reversible 
error. 

3.  Appellant  assigns  as  error  the  refusal 
of  tbe  trial  court  to  submit  to  the  Jury  the 
issue  as  to  whether  or  not  prosecutrix  was 
blB  wife  at  the  time  of  the  alleged  rape,  un- 
der the  facts  of  the  case,  by  virtue  of  a  com- 
mon-law marriage.  This  phase  of  the  case 
has  been  presented  and  argued  with  marked 
Ingenuity  and  ability  by  appellant's  counsel 
in  brief  and  oral  argument,  and  we  think  It 
proper  in  our  discussion  of  It  to  collate  and 
present  all  tbe  testimony  to  be  found  In  the 
record  which  can  possibly  be  conceived  to 
tend  to  prove  or  to  remotely  suggest  a  com- 
mon-law marriage  iMtween  prosecutrix  and 
appellant 

Prosecutrix,  who  must  have  known  better 
than  any  other  witness,  any  facts  tending  to 
establish  a  common-law  marriage,  testified 
as  follows:  "I  was  not  tbe  wife  of  Mr.  Wof- 
ford,  nor  I  never  have  been  his  wife,  and  I 
am  not  his  wife  now.  Frank  WoITord  per- 
suaded me  off.  I  did  not  want  to  come,  but 
he  got  me  to  come.  He  told  me  he  would 
marry  me  if  I  would  come,  and  be  never 
done  it.  *  *  *  I  was  dlssatlsfled  with 
being  with  Frank  Wolford  before  be  was  ar- 


rested, t  wanbBd  aU  tbe  Ume  to  get  back 
bomew  *  *  •  Frank  Wofltord  did  not  tell 
me  at  any  time  from  tbe  time  I  left  Louis- 
iana until  I  got  to  Texas  when  we  would  be 
married.  He  said  ttiat  we  would  be  married 
as  soon  as  be  could  arrange  for  the  mar^ 
rlage.  •  •  •  Wheo  we  got  to  John  Mc- 
Gowan's,  Btenk  WotTord  introduced  me  as 
bis  wife  to  old  man  John  McGowan.  I  ob- 
jected to  tbat  I  did  not  say  anything,  only 
I  shook  bands  with  John  McQowan.  I  didn't 
object  to.  It  in  Jolm  McGowan's  presence.  I 
never  told  John  McCtowan  I  wasn't  Ids  wife, 
nor  I  didn't  tell  any  one  I  wasn't  his  wife. 
He  introduced  me  to  them  as  Ills  wife.  I 
dldnt  tell  any  one  any  dUEerrat  when  I 
stayed  there  that  night.  I  don't  know  wheth- 
er FAnk  told  Mr.  Horton  I  was  his  wife  or 
not  I  think  I  told  Mr.  Horton's  wife  that 
I  was  Ills  wife.  I  didn't  tell  them  any  diifer- 
ent  Don't  ranember  of  t^lhg  them  any 
different  I  don't  tbink  that  I  did.  *  *  * 
I  didn't  1»I1  any  of  the  three  persons  (Hor? 
ton  or  bis  wife  or  daughter)  tbat  I  wasn't 
Frank's  wife.  I  was  passliv  as  his  wife 
then.  I  was  still  at  that  time,  expecting 
Prank  to  marry  me.  •  •  •  Wh&a  we  got 
to  Mr.  McGowan's,  he  introduced  me  as  his 
wife  and  the  same  way  at  Mr.  Horton's. 
*  *  *  He  told  them  I  was  his  wife  and  I 
didn't  raise  any  objection  to  it."  J.  F.  Mc- 
Gtowan  testified  that  appellant  and  prose- 
cutrix spent  two  nights  at  his  house,  being 
the  Sunday  night  and  Monday  night  prior  to 
appellant's  arrest,  that  lie  Introduced  her  to 
him  as  his  wife  and  that  they  both  occupied 
the  same  bed,  and  said,  "and  she  did  not 
tell  me  or  any  one  else  that  I  know  of  that 
she  was  not  bis  wife."  Ed  Horton,  after 
testifying  that  appellant  met  him  in  tbe 
road  near  his  bouse  on  Tuesday  prior  to  his 
arrest  on  Wednesday,  further  testified  as  fol- 
lows: "He  had  a  girl  with  him  at  the  time 
and  told  me  she  was  his  wife.  *  *  *  He 
did  not,  nor  the  girl  did  not,  tell  me  any 
different  from  that  before  be  was  arrested." 
Mrs.  Ed  Horton  testified  as  follows;  "He 
bad  a  little  girl  with  him  and  be  said  It  was 
bis  wife.  She  said  that  she  never  saw  any 
one  married  in  her  life,  and  did  not  know 
whether  they  were  married  or  not  She 
said  that  Frank  told  her  they  were  married. 
I  understood  from  her  statement  and  his 
statement  that  they  were  married." 

The  testimony  of  tbe  mother  of  prosecu- 
trix and  of  the  witness  N.  C.  Loggins,  wtilcb 
Is  quoted  elsewhere  in  this  opinion,  taken 
together  with  that  of  prosecutrix  and  of  the 
witnesses,  McQowan,  Horton,  and  Mrs.  Hor- 
ton, here  quoted,  constituto  all  the  testimony 
contained  In  the  record  which  could  possibly 
be  held  to  affect  the  question  of  a  common- 
law  marriage.  It  must  be  held  that  that  is- 
sue Is  raised  by  these  facts.  If  it  is  in  tbe 
case.  The  primary,  essential  element  of  a 
common-law  marriage  contract  as  recognized 
by  tbe  courts  of  this  stat^  Is  ft  mutual 
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"agreement  of  the  man  and  the  woman  to 
become  then  and  thenceforth  husband  and 
wife."  See  Simmons  t.  Simmons  (Civ.  App.) 
39  S,  W.  639-641,  and  cases  therein  cited. 
We  are  of  the  opinion  that  the  record  In  this 
case  falls  utterly  to  disclose  any  evidence 
tending  to  show  such  an  agreement  It  Is 
contended  by  appellant  that  under  the  law 
the  evidence  showing  cohabitation  between  a 
man  and  a  woman,  following  their  agree- 
meat  or  engagement  to  marry  at  some  future 
time,  raises  a  presumption  of  their  conEient 
to  become  husband  and  wife,  and  the  courts 
bare  held  in  some  civil  cases  in  this  state 
that  such  a  presumption  is  so  raised,  In  the 
absence  of  any  rebutting  testimony.  We 
think  that  any  such  presumptim  in  this  case 
was  conclusively  rebutted  by  the  testimony 
of  the  very  witness  by  whom  the  cohabita- 
tion was  proven,  but  If  this  were  not  the 
case,  we  are  of  the  opinion  that  such  a  pre- 
sumption cannot  avail  the  defendant  upon 
"Vrial  on  a  criminal  charge  in  a  case  of  this 
character,  in  view  of  the  provisions  of  the 
Penal  Code,  which  make  it  a  felony  for  a 
person  "by  promise  to  marry"  to  seduce  and 
have  carnal  knowledge  of  an  unmarried  fe- 
male under  the  age  of  25  years,  and  which 
further  provide  that  in  such  case  "if  the  par- 
ties marry  each  other  at  any  time  before  the 
conviction  of  the  defendant,  or  If  the  de- 
fendant in  good  faith  offer  to  marry  the 
female  so  seduced,  no  prosecntlon  shall  take 
place,  or.  If  h^n,  It  shall  be  dismissed,"  etc. 
See  articles  967,  96ft  and  909,  Pen.  Code 
1896.  As  we  read  this  record  the  facts  upon 
which  appellant  relies  to  raise  In  his  favor  a 
presumption  of  his  marriage  to  prosecutrix 
would.  If*  she  bad  been  over  the  age  of  16 
years,  have  supported  his  conviction  of  se- 
duction, which  the  law  provides  could  only 
have  been  avoided  by  his  marriage  to  her. 

We  are  of  the  opinion  that  the  trial  court 
correctly  refused  to  submit  to  the  jury  the 
issue  of  common-law  marriage  In  this  case, 
as  we  do  not  believe  that  issue  Is  raised  by 
the  facts.  To  hold  otherwise  would  be  to 
put  the  sacred  badge  of  matrimony  upon  any 
wicked  liaison  induced  by  a  promise  to 
marry,  and  to  scandalize  the  cherished  sanc- 
tity, innocence  and  hoaot  of  the  marriage 
vows. 

Wa  have  considered  the  other  assignments 
of  error  presented  and  are  of  the  opinion 
that  mnte  of  th«n  warrant  a  reversal  of  the 

ease. 

The  conflict  In  the  testimony  as  to  the  age 
of  the  prosecutrix  was  decided  by  the  Jury 
adversely  to  appellant,  and  the  elimination 
of  this  Issue  would  seem  to  leave  no  doubt 
of  appellant's  guilt  under  the  law,  as  applied 
to  the  undisputed  facts. 

The  Judgment  Is  affirmed. 

DAVIDSON.  P.  J.,  and  RAMSET,  con- 
cur. 


On  Motion  for  Rehearing. 

LOTI^  Special  Judge.  In  appellant's  mo- 
ti(»i  for  rehearing,  considerable  stress  Is  laid 
upon  the  fact  that  In  the  opinion  heretofore 
rendered  affirming  this  case  the  assignment  of 
error  upon  the  portion  <tf  the  trial  court's 
charge,  In  which  he  referred  to  the  prosecu- 
trix as  "the  little  girl,"  was  not  treated  or  dis- 
cussed. In  our  (pinion,  .this  language  in  the 
court's  charge  would  not  In  any  event  consti- 
tute revwslble  error  In  this  case,  tta  the  rea- 
son that  the  record  discloses  that  at  least  one 
witness  placed  upon  the  stand  by  the  d^end- 
ant  referred  to  the  prosecutrix  as  "the  little 
girl,"  and  that  she  was  also  referred  to  as 
"the  little  girl"  by  appellant's  attorney  In  ques- 
tions propounded  by  him  In  the  examination 
of  witnesses  In  the  presence  of  the  Jury.  We 
therefore  think  that  appellant  cannot  com- 
plain of  this  lan'guage  of  the  court  as  error 
In  this  case,  and  we  deem  it  unnecessary  to 
discuss  the  other  matters  presented  by  the 
motion  for  rehearing  in  view  of  our  former 
opinion  affirming  the  case. 

The  motion  for  rehearing  Is  overmlod. 


DATIS  V.  STATB. 

(Court  of  Criminal  Appeals  of  Teiaa.   Nov.  1^ 
1010.  Rehearing  Denied  Dec.  21,  1910.) 

1.  Cbiuikal 'IM.W  (I  1118*)— Appeal  and  Eb- 

BOB— PBESENrATION  OF  GBOUNDS  OF  RBVIBW 

—Continuance. 

Where  defendant's  bill  of  exceptions  showa 
a  motion  for  a  continuance  to  secure  a  witness, 
but  does  not  disclose  what  the  defendant  desired 
to  prove  by  the  wltDess,  the  bill  of  exceptiona 
presents  no  ground  of  review. 

[Ed.  Note.— For  other  cases,  see  CrimlBal 
Law,  Cent  Dig.  |  2926;  Dec.  Dig.  {  111S.«] 

2.  Cbiuinal  Law  (|  1092<0— Appbal  and  Eb- 
bob— pbeaentation  op  gbounds  op  review 
— e/vidence. 

Where  the  record  on  appeal  from  a  convic- 
tion of  murder  contained  a  bill  of  exceptions 
showing  a  refusal  to  admit  certain  testimony 
for  the  defense,  and  the  trial  court  denied  the 
bill,  stating  that  the  statement  of  facta  woolrl 
show  the  admission  of  such  testimony,  the  bill 
presents  no  gronnd  of  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  1092.»] 

3.  CanaHAi.  IiAW  (f  964*)  — New  Tbiai.— 
Newlt  Discovebbd  BviDBno— Matkbiau- 

TT. 

On  motion  for  a  new  trial  In  a  homicide 
case  OD  the  ground  of  newly  discovered  evi- 
dence,  the  motion  set  out  that  immediately  after 
the  killing  and  while  accused  was  under  great 
excitement  he  made  a  statement  to  the  absent 
witness  tending  to  explain  the  cause  of  the 
homicide,  but  did  not  otherwise  set  out  the  tnr- 
cumstances  under  which  the  statement  was 
made.  Held,  that  the  motion  did  not  sufikient- 
ly  show  that  the  statement  offered  to  be  shown 
by  testimony  would  be  admlaaibla  as  a  res 
gestffi  statement,  so  that  there  was  no  error  in 
refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Ofimiaal 
T^w,  Cent.  Dig.  H  2S68-23G7;  I>e&  Dig.  | 
954.*] 


•For  otli«r  caus  ue  same  topic  and  lecUoo  NUMBER  ia  Dm.  Dig.  ft  Am.  Dls.  Ksy  No.  Sertas  *  Bsp'r  Indass 

Digitized  by  Google 


Tex.) 


DATIS  T. 


STATB. 


933 


4.  CsnnirAi,  XjAM  (|  939^  — New  Tkial  — 
Ni:wi,Y  Discovered  Evidehcb— Diuoence. 
Where  a  motion  for  new  trial  in  a  homicide 
case  OQ  the  groond  of  newlT  discovered  evi- 
dence does  not  disclose  facts  that  would  excQte 
the  defendant  from  the  dllieence  necessarr  In 
procuring  the'  attendance  of  a  witness  whose 
testimony  was  desired,  there  was  no  error  In 
refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Crindnal 
Law,  Cent  Dig.  H  2318-2323;  Dec  Dig.  | 
939.*] 

6.  OmnsAL  Law  (|  1169*)— Appeai.  and  Eb- 
Bos— Rkview— Gbedzbiutt  or  Wztnessks. 
The  question  of  the  credibility  of  witnesses 
Is  for  the  jury,  and  not  for  the  court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig-  H  3074-3083;  Dec  Dig.  9 
Uo9.*l 

Appeal  from  District  Court,  San  Jacinto 
County;  L.  B.  Hlghtower,  Jadge. 

Tom  Davis  was  convicted  of  murder,  and 
appeals.  Affirmed. 

Wm.  S%!Murre7i  tor  appellant  Jobn  A. 
Mobley,  Aaat  At^.  Oen.,  for  the  State. 


McCOHD.  J.  Appellant  was  indicted, 
tried,  and  convicted  for  the  murder  of  his 
wife,  Ebble  Davis ;  bis  punishment  being  as- 
sessed at  a  life  term  In  the  penitentiary; 
hence,  this  apiteal. 

From  the  facts  U  appears  that  about  dark 
on  the  evening  of  the  6th  day  of  Decem- 
ber. 1909,  Ebble  Davis,  wife  of  defendant, 
was  shot  and  killed  In  the  yard  of  their 
home.  The  only  eyewitness  to  tbe  killing 
was  the  daughter  of  defendant  and  deceased, 
Susie  Davis,  a  girl  about  13  years  of  age. 
Sbe  testified  that  on  tbe  night  of  tbe  kill- 
ing her  papa  had  been  away  from  home, 
and  tbe  first  sbe  noticed  blm  he  was  at  the 
horse  lot  and  he  requested  her  to  get,  some 
feed  for  the  horse;  that  at  thaf  time  de- 
ceased was  In  tbe  house;  that  be  directed 
witness  to  go  in  the  bouse  and  tell  his  wife 
that  be  was  going  to  whip  her  when  he 
cnme  in ;  that  defendant  came  into  the 
house,  walked  up  to  bis  wife,  put  his  head 
In  ber  lap,  and  used  some  endearing  terms 
to  ber;  that  his  wife  remarked  to  him  to 
go  away,  "you  are  putting  your  deceit  over 
me" ;  that  about  that  time,  witness  says, 
her  moth^  got  up  and  got  the  scissors  and 
defendant  grabbed  bis  gun,  which  was  In 
the  comer  of  the  house;  that  when  he  did 
this  deceased  went  out  on  the  gallery  and 
on  out  of  the  house,  around  the  back  side; 
that  defendant  followed  her  with  bis  gun, 
and  wheu  the  defendant  got  Into  the  yard  he 
shot  the  deceased.  The  witness  says  after 
he  shot  his  wife  he  then  told  her  what  he 
wanted  her  to  say  about  It  She  says,  "He 
told  me  It  was  an  accident  and  he  was  tbe 
ODlIest  one  to  keep  us  up."  A  great  deal 
of  tratimony  was  offered  to  show  friction 
between  the  defendant  and  bis  wife  previous 
to  this,  and  that  his  wife  was  jealous  be- 


cause of  the  attention  he  was  paying  to 
other  women*  The  state  offered  statements 
made  by  the  defendant  after  the  killing. 
Some  of  these  statements  were  that  his  wife 
bad  the  gun  and  that  In  tbe  scuffle  he  tried 
to  get  it,  and  It  went  off  and  killed  ber  ac- 
cldoitally.  Another,  that  be  had  the  gun 
and  It  went  off  and  killed  ber  accidental- 
ly. The  defendant  took  the  stand  and 
testified  that  be  had  started  out  of  tbe 
bouse  and  had  gone  to  the  lot  to  look  at  a 
hog  wblcfa  he  had  In  a  pen.  and  that  bis 
wife  followed  him  out  with  tbe  gun  and 
that  they  went  to  scuffling  over  the  gun.  and 
the  gun  went  off  and  killed  his  wife.  The 
gun  was  a  doable-barreled,  breech-loading 
gun.  In  tbe  trial  of  tbe  case,  tbe  court  sub- 
mitted murder  In  the  first  and  second  de- 
gree, and  also  accidental  homicide,  directing 
tbe  jtiry  that  if  th^  had  a  reasonable  doubt 
as  to  whether  it  was  an  accident  or  not  they 
would  acqtilt  the  defendant.  No  complaint 
is  made  of  tbe  charge- of  the  court. 

We  find  in  the  record  two  bills  of  excep- 
tion. The  first  bill  of  exception  discloses 
that  after  tbe  trial  had  proceeded  for  some 
time  defendant  asked-for  a  postponement  of 
tbe  trial  to  secure  the  witness  Lorenza  Lee; 
that  he  had  announced  ready  for  trial  under 
the  belief  that  Lorenza  Lee  was  present, 
but  bad  since  discovered  that  be  was  not 
In  attendance  xrpon  court,  and  he  asked  to 
be  allowed  to  withdraw  his  announcement 
for  this  witness  and  for  a  continuance  of 
the  case,  or  postponement  of  same.  This 
motion  was  denied  by  tbe  court  and  the  case 
proceeded  to  trial.  The  bill  of  exception 
does  not  disclose  what  the  defendant  de- 
sired to  prove  by  this  witness  Lee,  and  In 
the  condition  of  the  record  before  us  we 
are  not  advised  as  to  bow  the'  defendant 
was  Injured  by  the  failure  of  the  court  to 
postpone.  Tbe  second  bill  of  exception  is 
to  tbe  action  of  tbe  court  In  refusing  to  per- 
mit the  defendant,  while  upon  the  wit- 
ness stand,  to  testify  that  tbe  bundles  he 
had  brought  home,  to  wit,  a  cape  and  bottle 
of  whisky,  were  bundles  be  bad  b^n  re- 
quested by  certain  parties  to  bring  to  them, 
and  that'  his  wife  was  present  when  this 
request  was  made.  He  said  his  purpose  In 
proving  this  was  to  show  that  tbe  deceased 
likely  knew  what  tbe  bundles  were,  and  if 
sbe  did,  there  would  be  no  reason  for  her  to 
become  angry  with  defendant,  claiming  that 
this  would  be  an  answer  to  the  state's  con- 
tention that  tbe  immediate  cause  of  the 
killing  was  because  defendant  had  in  bis 
possession  articles  for  other  women,  and  that 
his  wife  became  angry  about  it,  when,  if  he 
could  show  this  act.  It  would  show  no  cause 
for  anger.  This  bill  of  exception  was  de- 
nied by  the  court;  the  court  attaching  there- 
to tbe  following  qualification :  "I  cannot 
allow  this  bill  In  the  shape  It  Is  in.  I  am 
sure  that  the  statement  of  t&cta  will  show 
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that  the  testimony  as  to  the  purpose  of  de- 
fendant In  purchasing  the  article  mentioned 
was  given  to  the  jury."  In  the  shape  the 
bill  Is  before  ns  we  think  the  same  is  with- 
out merit 

Appellant  made  a  motion  for  new  trial 
and  in  the  motion  set  up  that  he  desired 
a  new  trial  on  the  ground  of  newly  dis- 
covered evidence ;  that  If  he  had  Alvin  Pow- 
ell at  the  trial  he  could  prove  by  him  that 
nfter  the  killing,  and  while  defendant  was 
nnder  great  excitement,  he  made  a  state- 
ment to  the  witness  to  the  ^ect  that  while 
they  were  scuffling  over  the  gun,  same  was 
accidentally  discharged  and  billed  Bbbie  Da- 
vis, which  would  be  a  contradiction  of  the 
testimony  of  Olara  Adams  and  Laura  Har- 
rell  as  to  what  defendant  told  as  to  how 
the  killing  occurred;  that  defendant  had 
told  them  that  deceased  bad  killed  herself 
by  having  the  gun  discharged  whUe  drag- 
ging it  through  a  cjrack ;  and  that  owing  to 
his  excitement  he  had  forgotten  about  mak- 
ing this  statement  to  Powell  and  desired 
this  proof.  The  motion  does  not  disclose 
that  this  statement  of  defendant  was  made 
within  such  close  connection  with  the  kill- 
ing of  his  wife  as  would  make  It  a  res  gestse 
statement  He  does  not  state  where  Powell 
was  when  he  made  the  statement  to  him; 
he  does  not  state  whether  it  was  at  the 
scene  of  the  killing  or  at  some  other  place. 
He  simply  says  "immediately"  thereafter  he 
told  this  to  Powell.  "Immediately"  would  be 
too  Indefinite  a  term  with  regard  to  time 
for  this  court  to  say  it  would  become  a  res 
gestee  statement  Besides,  if  It  was  perti- 
nent and  relevant  testimony,  the  motion 
does  not  disclose  a  state  of  facts  that  would 
relieve  the  defendant  of  the  diligence  neces- 
sary to  pi'ocure  his  attendance  and  to  as- 
certain the  facta  connected  with  the  killing. 
We,  therefore,  are  of  opinion  that  the  court 
did  not  err  In  not  granting  a  new  trial  for 
newly  discovered  evidence. 

The  motion  for  new  trial  also  complains 
that  the  defendant  did  not  Iiave  a  fair  and 
impartial  trial,  in  that  the  testimony  of  Su- 
sie Davis  Is  contradictory  and  inconsistent 
This  is  more  a  matter  of  ailment  than 
otherwise.  The  jnry  bad  the  witness  be- 
fore them;  her  conduct,  manner,  and  ap- 
peanmce  were  matters  of  consideration  for 
them.  It  is  not  within  our  power  to  revise 
verdicts  of  Juries  on  such  grounds  as  these. 
No  useful  purpose  could  be  served  by  set- 
ting out  the  testimony  la  detail.  We  have 
noticed  the  points  that  have  been  raised  by 
counsel  in  his  motion  for  new  trial  and  they 
are  without  merit  The  Issue  of  whether 
there  was  an  Intentional  or  accidental  kill- 
ing was  fairly,  clearly,  and  succinctly  sub- 
mitted to  the  Jury  by  the  learned  trial  Jndge 
in  hla  charge.  The  jury  found  that  this 
was  not  an  accidental  kiUlng.  The  testi- 
mony of  the  defendant  that  It  was  an  ac- 


cidental killing  was  hardly  probatAe  under 
the  circumstances. 

Finding  no  eitor,  the  jndgmoit  Is  af- 
firmed. 


JONES  T.  STATE. 
(Court  of  Orimlnil  A^^"     Texas.  Dec.  21, 

iNTOXiCATiNa  LiquDBS  (|  289*)— Oftesses— 

Selling  Without  Patino  Tax. 

On  prosecution  for  ennigicg  in  the  busineas 
of  selling  liquor  by  soliciting  and  taldog  orders 
therefor  without  paying  the  taxes  due  the  state. 
In  which  there  waa  evidence  that  defendant 
made  frequent  trips  to  a  distant  town,  bringing 
back  a  number  of  bottles  of  liquor  for  Tanons 
partiea  who  had  without  solicitatl<ni  zequested 
him  to  do  so,  sometimes  giving  written  direc- 
tions as  to  amount  and  price  of  liquor  but  more 
often  giving  verbal  directions,  it  was  error  to 
refuse  defendant's  requested  instmctlons  to  the 
effect  that  one  wbo  acted  witJiout  compensa- 
tion or  contemplating  profit  was  not  pnrsoing 
the  occupation  of  sellmg  intoxicating  liquors 
by  purchasing  whisky  for  another  at  bis  re- 
quest, with  money  furnished  by  him,  and  deliv- 
ering the  same,  and  that  one  wbo  did  not  solic- 
it the  orders,  but  i»erformed  said  service  on 
request  of  the  other  party,  and  who  did  not  own 
intoxicating  liquors  and  received  no  profit  from 
the  transaction,  waa  not  guilty  of  sellmg  with- 
out a  license. 

[Ed.  Note^FOr  other  cases,  see  latozicatiiks 
Liquors.  Dea  Dig.  S  239.*] 

Appeal  from  Limestone  County  Court;  W. 
A.  Keeling,  Judge. 

Shy  Jones  was  convicted  of  selling  intoxi- 
cating liqnors  by  soliciting  and  taking  orders 
without  paying  taxes,  and  he  appeals.  Re- 
versed and  remanded. 

Doyle,  Jackson  &  Harper,  for  appellant. 
John  A.  Uobley,  Asst  Atty.  Gen.,  for  tba 

State. 

RA:IISE7,  J.  In  this  case  an  indictment 
was  preferred  against  appellant  charging  Mm 
with  pursuing  the  business  of  selling  and  of- 
fering for  Sale  Intoxicating  liquors  by  solic- 
iting and  taking  orders  therefor,  which  oc- 
cupation was  then  and  there  made  taxable 
by  law,  without  first  having  paid  the  taxes 
due  the  state,  which,  it  was  averred,  amount- 
ed to  the  sum  of  ^4,000.  On  trial  he  was 
convicted  on  this  charge,  and  his  punishment 
assessed  at  a  fine  of  $4,000  and  90  days'  con- 
finement in  jail. 

1.  Before  the  trial  appellant  made  a  mo- 
tion to  quash  the  Indictment,  on  the  ground 
ttiat  the  act  of  the  Legislature  under  which 
he  was  sought  to  be  prosecuted  was  nncon- 
stltutloDal  for  various  reasons  therein  set 
forth.  In  view  of  the  disposition  we  shall 
make  of  the  case,  we  shall  not  undertake  at 
all  to  pass  on  this  question. 

2.  In  this  case  the  evidence  shows  that  ap- 
pellant lived  In  the  town  of  Hexla.  That 
about  the  time  the  charge  was  made  against 
him  he  made  frequent  trips  to  the  town  of 
Teague,  some  12  miles  south  of  Hexia  on  the 
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Trlnt^  ft  Bruot  YallAj  Banin7>  ^Cbat  fliwe 
trips  were  sometimes  as  frequent  as  two  or 
three  times  a  we^  and  tbat  it  was  his  hab- 
it not  Infreqaently  on  his  return  from  Teagne 
to  bring  to  Mexla,  sometimes  In  a  valise  and 
sometimes  in  a  sack,  bottles  ot  whisky  of 
Tariooa  sizes  for  dlfCerwt  partlas.  The  erl- 
dence  falls  to  diow  that  at  any  time  sppel* 
lant  personally  solicited  any  one  to  order  Uq- 
nor  by  asking  any  one  to  make  such  order. 
All  the  testimony  shows  that  In  every  case 
where  he  breast  wblAy  from  Teaffoe  for 
any  one.  that  sa<A  peraoa  approached  him 
and  asked  him  to  get  whisky  for  than,  pay^ 
Ing  him  the  frrlce  for  the  qnantlty  of  whisky 
desired.  Occasionally  these  requests  were 
denied,  on  the  ground  that  he  was  not  going 
to  Teagne,  bat  more  fteqnently  th^  were 
complied  with.  The  evidence  shows  that  In 
«ome  cases  pmons  deelrbiff  whisky  wrote 
oat  the  kind  wanted  as  w^  as  the  iHrlce. 
bat  In  very  many  Instances  these  requests 
vere  verbal  and  were  made  without  any  sug- 
gestion or  any  procurement  on  the  part  of 
appellant  We  are  not  prepared  to  say 
whether  or  not,  In  view  of  (he  continued  and 
continuous  custom  and  habit  of  appellant  in 
carrying  on  this  bnslneas,  and  In  view  of  the 
publicity  ,and  volume  that  same  had  attain- 
ed, he  coald,  under  any  circumstances,  be 
held  guilty  of  soliciting  orders.  However,  as 
etated,  in  most  Instances,  the  requests  for  the 
pnr<difise  of  whisky  were  verbal,  and,  In 
practically  every  Instance^  without  compensa- 
tion or  payment  of  any  kind  to  appellant 

In  this  condition  of  the  record,  counsel  for 
appellant  requested  the  court  to  give  the  fol- 
lowing special  instructions: 

"(1)  Gentlemffli  of  the  jury,  at  the  request 
of  the  defendant  you  are  Instructed  that  one 
who  without  compensation  to  himself  and 
who  derived  no  profit,  or  does  not  contem- 
plate deriving  any  profit  from  the  transac- 
tion, would  not  in  law  be  held  to  be  purau- 
Ing  the  occupation  of  selling  intoxicating  liq- 
uors, by  purchasing  for  another,  whisky,  at 
his  request  with  money  furnished  by  said 
party,  and  delivering  same. 

**(2)  Gentlemen  of  the  jury,  at  the  request 
of  the  defendant  you  are  instructed  that  a 
person  who  simply  purchased  for  another 
party,  at  the  request  of,  and  with  money  fur- 
nished by,  said  other  party,  intoxicating  liq- 
uors and  delivers  same  to  said  other  party 
and  who  did  not  solicit  the  order,  but  who 
performs  said  service  upon  the  request  of 
the  other  party,  and  who  did  not  own  In- 
toxicating liquors,  and  received  no  profit 
from  or  on  account  of  said  transaction,  would 
uot  in  law  be  guilty  of  engaging  in  selling 
Intoxicating  liquors  without  license." 

We  think  that  while  possibly  not  precisely 
accurate  in  every  respect,  these  charges  pre- 
sented a  view  of  the  case  directly  pertinent 
to  the  facts  and  ^onld  have  been  given.  It 


is  not  a  case  where  ttie  guilt  of  appellant  is 
sought  to  be  fixed  by  the  very  few  written 
orders;  If  such  they  can  be  called,  vaguely 
alluded  to  in  the  testimony,  but  it  seems  to 
us  from  the  record  that  his  guilt  was  sought, 
rather,  to  be  established  by  the  frequency  of 
the  verbal  requests  0ven  him  by  the  several 
witnesses.  As  stated,  these  requests  were 
voluntarily  made  by  the  witnesses,  and  were 
complied  with  without  compoisatlon,  and 
without  any  solicitation  at  all  on  the  part  of 
appellant  The  view  of  the  case  presented 
these  special  charges  was  not  pnaeateA  by 
the  court's  cJiai^  and  the  evidence  of  ver- 
bal requests  with  reference  to  liquors  was 
in  ne  respect  chained  upon  by  the  court 
Certainly,  the  last-quoted  Instrdctton  would 
seem  pecollarly  awropriate  In  this  state  of 
the  record. 

For  the  error  pointed  oat,  the  Judgment 
will  be  reversed,  and  the  cause  remanded. 

UcGOBD,  absent 


PORTER  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.   Oct.  19, 
lOia    On  Motion  for  Bebearlng, 
Dec  21,  1910.) 

1.  Cbiuiitai,  Law  ({  1068*)— ApPEUr-RBoosD 

— iNSTBUCnON  8. 

Special  inatructioni,  whether  rivm  or  re- 
fused, muBt  be  authenticated  by  the  slgaature 
of  the  trial  judge  to  be  revlewaiile  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  TUg.  f  2797 ;  Dec.  Dig.  S  1088.*] 

2.  Gbiuxhal  Law  (S  1120*)  — Appkai,  — Bvi- 

OKKCE— QUISTIONS  REVIEWABLE. 

A  bill  of  exceptions  complaining  of  the  ex- 
clusion of  evidence  which  does  not  state  the  an- 
swer or  the  expected  answer  of  the  witness  can- 
not be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2035 ;  Dec.  Dig.  S  1120.*J 

3.  ASSAtIXT  AND  Battbbt  (S  83*)— Aqobavat- 
ED  Assault— DviDENCB—ADifiBsiBiLiTT. 

Where,  on  a  trial  tor  aggravated  assault 
on  an  officer,  the  evidence  showed  tliat  a  few 
minutes  before  the  assault  there  bad  been  a  dif- 
ficulty between  accused  and  a  third  person,  and 
when  prosecutor  after  the  difficulty  accosted  ac- 
cused she  had  a  i&rge  knife  open  in  her  hand 
and  used  profane  and  threatening  language,  and 
that  prosecutor  in  endeavoring  to  arrest  her 
and  prevent  Injury  to  himself  was  assaulted  by 
her,  the  exclusion  of  evidence  relating  wholly  to 
the  difficulty  with  the  third  person  and  to  the 
conduct  of  prosecutor  after  the  assault  on  him 
was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battexy.  Cent  Dig.  H  12SrldO;  Dec.  Dig.  | 
83.*] 

4.  CannNAL  Law  (J  B86*)— CoimNUANcs>— 
Absxnci;  or  Witness. 

The  refusal  of  a  continuance  on  a  trial  for 
aggravated  assault  on  the  ground  of  the  ab- 
sence of  a  witness  who  would  testify  only  to 
matters  occurring  In  a  eontroveisy  between  ac- 
cused and  a  third  person  prior  to  the  assault 
was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  182&-1^;  Dec  Dig.  i 
095.*] 
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6.  Crivinai,  Law  Q  IIBO*)— YDDXct— Con- 

CLU8IVSNEBS. 

A  verdict  of  gnilty,  mpported  by  &e  eri- 
drace  of  the,  state,  if  believed,  will  not  be  dis- 
turbed 00  appeal. 

[Ed.   Note.— For  other  cases,  see  Criminal , 
Law.  Cent  Dig.  H  3074-^083;    Dec  Dig.  f 
U59.*] 

Oa  Motion  for  Rehearing. 
6.  Crivinal  Law  (|  830*)  — Etidxhcx— Iv- 

STBUCnONS. 

Where  the  indictment  for  sggravated  a»- 
saalt  aileg:ed  that  the  ossaolt  was  made  with  a 
knife,  alleged  to  be  a  deadly  weapon,  and  that 
by  meana  thereof  there  was  inflicted  serious 
bodily  injnry  on  prosecutor,  and  that  the  as- 
sault was  committed  on  him  while  in  the  dis- 
cbarf{«  of  his  duties  aa  an  officer,  and  the  coart 
submitted  ali  of  the  isBues,  end  the  verdict  was 
general,  the  failure  to  give  a  charge  defining 
a  aerioas  bodily  Injnry  was  reversible  error, 
though  the  requested  charge  thereon  was  not 
technically  correct 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law.  Cent  Dig.  H  2012,  2017;  Dee.  Dig.  i 
830.*] 

Appeal  from  McLeanan  Connty  Court ; 
Tom  L.  McCuIIough,  Judge. 

Ida  Porter  was  convicted  of  aggravated  as- 
sault, and  she  appeals.  Reversed  and  re- 
manded. 

Taylor  ft  Oallagher,  for  appellant  John 
A.  Uobley,  Aast  Atty.  Gen.,  for  tbe  Stata 

RAMSET,  J.  By  Information  filed  in  tbe 
county  court  of  McLennan  county  appellant 
was  chafed  with  an  aggravated  assault  upon 
oue  J.  A.  Tilley.  The  grounds  of  a^avation 
were,  first,  tbat  serious  bodily  injury  was  In- 
flicted upon  Tllley ;  second,  that  the  assault 
was  Inflicted  with  a  deadly  weapon;  and, 
third,  that  he  was  at  the  time  an  officer  in 
the  discharge  of  his  duty,  of  which  appellant 
had  been  Informed,  and  which  she  knew  at 
tbe  time  of  said  assault  On  trial  she  was 
found  guilty  as  choreed,  and  her  punishment 
assessed  at  a  fine  of  $50  and  three  months' 
confinement  In  the  county  JalL 

The  facts  are  In  some  confusion,  and  there 
is  an  irreconcilable  conflict  between  the  tes- 
timony of  the  witnesses  for  the  state  and 
for  the  defendant  It  Is  Shown  by  the  testi- 
mony, however,  of  all  the  witnesses  that  on 
the  night  In  question,  a  few  minutes  before 
tbe  assault  charged,  that  tbere  had  been 
a  controversgr  between  appellant  and  one 
Sparks,  also  an  officer,  In  which,  under  some 
of  the  testimony,  Sparks  was  the  aggressor. 
Practically  all  the  testimony,  however,  shows 
that  the  controversy  with  fiparks  had  ended ; 
that  appellant  had  moved  some  considerable 
distance  from  the  place  where  sucb  dlfficultr 
occurred ;  and  that  McGinty>  who  was  with 
her  at  the  time,  and  over  whom  die  contro- 
vei-sy  between  herself  and  Sparks  had  arisen, 
had  left  and  was  not  present  at  the  occur- 
rence of  the  events  forming  the  bads  of  tbe 
prosecution.  Tllley  teetifled  that  when  he  ac- 
costed appellant  she  had  a  large  knife  open 
In  her  bands,  and  was  threatening  to  ciit  some  ' 


white  man,  and  was  cursing  and  swearing, 

and  using  offensive  and  belligerent  language, 
and  that  he  son^t  to  take  the  knife  from 
her,  advising  her  of  his  official  position ;  tbat 
,  she  declined  to  give  up  the  knife,  undertook 
to  cut  him,  and  tbat  In  mdeavoring  to  arrest 
her  and  prevoit  Injury  to  himself  he  strnck 
her,  and  that  she  returned  the  blow,  cutting 
him  in  tbe  eye  and  cheek. 

1.  Tbe  court  gave,  as  far  as  it  wait,  a  cor- 
rect diarge.  This  was  supplemented  by  sev- 
en special  diarges  given  at  the  request  of 
counsel  for  appellant  in  which  practically  ev- 
ery Issue  arising  In  the  testimony  was  submit- 
ted In  a  manner  moat  favorable  to  appellant. 
We  find  In  the  record  a  number  of  ^lecial 
instructions — seven  in  number — which  do  not 
apiMar  by  Indorsement  of  tbe  connty  judge 
to  have  been  either  given  or  refused.  Tliere 
is  in  tbe  record  a  marginal  entry  that  would 
suggest  that  these  charges  were  refused,  tint 
they  are  In  no  manner  authenticated  as  re- 
fused by  the  court  As  was  said  in  tbe  case 
of  Smith  V.  State,  27  Tex.  App.  SO,  10  S.  W. 
751 :  "It  Is  a  rule  of  practice  In  this  Btate 
tbat  special  Instructions,  whether  given  or  re- 
fused by  tbe  trial  Judge,  must  be  authenticat- 
ed by  his  signature,  and  If  the  record  falls  to 
show  that  such  Instructions  were  refused  tbe 
appellate  court  will  presume  that  they  were 
given."   Jeffreys  v.  State,  9  Tex.  App.  59S. 

2.  We  find  In  the  record  a  number  of  bills 
of  exception  to  the  exclusion  of  evidence,  some 
of  which  we  cannot  consider  for  the  reason 
that  they  do  not  distinctly  set  out  wliat  the 
ansn-ers  of  the  witness  would  have  been.  It 
Is  well  settled  In  this  state  tbat  where  tbe 
bill  of  exceptions  does  not  state  the  answer 
or  tbe  expected  answer  of  the  witness  with 
reference  to  tbe  excluded  testimony,  the  same 
cannot  be  coiuidered.  Roberson  v.  Stat^  53 
Tex.  Cr.  R.  297,  109  S.  W.  160;  \\blte  t.  State. 
32  Tex.  Cr.  R.  C25,  25  S.  W.  784 ;  Chllders 
V.  State,  37  Tex.  Or.  R.  392,  35  S.  W.  654 ; 
Bailey  v.  State,  37  Tex.  Cr.  R.  579,  40  S.  W. 
281 ;  Adams  t.  State,  85  Tex.  Cr.  R.  285,  33 
S.  W.  354 ;  Rodgers  v.  State,  34  Tex.  Cr.  R. 
612.  31  S.  W.  650.  Some  of  the  bills  are  snf- 
fidently  definite,  however,  to  be  excited  from 
this  rule,  but  all  of  the  testimony  so  offered 
relates  to  occurrences  In  the  controversy  with 
Sparks  or  to  conduct  of  the  witness  TUIey 
after  the  assault  upon  him,  and  having  rela- 
tion to  a  subsequent  plea  of  guilty  on  tbe 
part  of  appellant  for  disturbing  the  peace: 
This  testimony  was  offered  as  tending  to  show 
motive,  interest,  and  bias,  and  was  lurobatily 
admisBlble  for  this  purpose,  but  in  Tlew  of 
the  unquestioned  attitude  of  the  witness  we 
think  could  have  added  little,  if  any,  weight 
to  hts  evident  hostility  to  appellant,  andL  If 
admitted,  the  testimony  could  not  hara  diaiig- 
ed  the  result 

3.  On  tlie  trial  an  an>llcation  was  made  fw 
continuance  on  account  of  the  absmoe  and 

'  for  the  lack  of  tbe  testimony  of  Garfield 
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I^ander.  The  testimony  of  this  witness  re- 
lates to  matters  occurring  In  the  coDtroversy 
with  Sparks,  which  preceded  the  assault 
which  Is  the  basis  of  this  prosecution.  We 
do  not  think  that  this  was  a  matter  of  snch 
Importance  as  would  haTe  Jnatlfled  or  requir- 
ed the  court  to  have  continued  the  case. 

4.  As  we  have  stated,  there  Is  a  decided 
conflict  in  the  testimony.  If  the  evidence  of 
the  state  witnessefi  Is  to  be  conceded  to  be 
true,  It  cannot  be  doubted  that  the  state  has 
made  out  a  case.  If  tbe  testimony  of  appel* 
lant  Is  true,  the  conviction  Is  an  outrage,  and 
the  conduct  of  TiUey  and  others  with  him  yet 
more  unwarranted  and  unwarrantable.  The 
Jury  on  a  fair  submission,  however,  has  seen 
proper  to  credit  the  testimony  of  the  state, 
and  we  do  not  believe,  as  presented,  we  would 
be  authorized  to  interfere. 

Finding  no  error  In  the  record,  It  is  order- 
ed that  the  Judgment  of  conviction  be,  and 
the  same  is  hereby,  in  all  things  affirmed. 

On  Motion  for  Rehearing. 

When  the  opinion  In  this  case  was  deliv- 
ered, it  was  shown  by  tbe  record  then  before 
us  that  certain  special  charges  requested  ap- 
peared not  to  tiave  been  Indorsed  either  giv- 
en or  refused,  and  as  tbe  record  then  appear- 
ed these  matters  were  not  the  snbject  of  re- 
view. By  certiorari  duly  perfected  it  Is  made 
to  appear  that  all  of  these  charges  were  In 
fact  marked  refused  by  the  court. 

Among  other  charges  so  requested  was  the 
following:  "A  serious  bodily  injury  means 
in  law  an  Injury  which  gives  rise  to  appro- 
hension-~an  Injury  which  is  attended  with 
danger  to  life.  Now,  If  you  should  believe 
from  the  evidence  that  the  defendant  did  cut 
tbe  witness  TiUey  with  a  knife,  and  did  in- 
flict an  injury  upon  him,  but  have  a  reason- 
able doubt  whether  such  Injury  was  one  at- 
tended with  danger  to  the  life  of  said  TlUey, 
ytfu  cannot  Convict  the  defendant  of  aggravat- 
ed assault  and  battery  under  the  count  of  the 
information  charging  that  the  defendant  In- 
flicted serious  bodily  Injury  upon  said  Til- 
ley."  The  Indictment  in  the  case  charged  that 
tbe  assault  was  made  wltb  a  knife,  which 
was  alleged  to  be  a  deadly  weapon,  and  that 
by  means  thereof  there  was  Inflicted  serious 
bodily  Injury  upon  Tllley,  and  that  the  as- 
sault was  committed  upon  him  while  In  the 
discharge  of  his  duties  as  an  officer.  The  ver- 
dict In  the  case  was  general.  The  court  sub- 
mitted all  of  the  issues  «n  which  the  assault 
was  declared  to  be  an  aggravated  one.  There 
was  in  the  charge  of  the  court  no  definition 
at  all  of  what  constituted  serious  bodily  in- 
jury. While  the  special  charge  was  not  per- 
haps te<duiically  accurate,  It  was  substantial- 
ly so,  and  was  sufficient  to  call  the  attention 
of  the  court  to  the  error  In  his  charge,  and 
In  substance,  at  least,  should  have  been  given. 

For  the  failure  of  tbe  court  to  give  an  in- 
struction covering  this  matter  so  called  to 


his  attention,  the  moUon  for  rehearing  will 
be  granted,  the  Judgment  of  affirmance  set 
aside,  and  the  cause  reversed  and  remanded. 

McCOBD,  J.,  jibsent 


FOREMAN  V.  STATD. 

(Goart  of  Orlmlnal  Appeals  of  Texas.  Dec.  21  „ 
1910.) 

Cbiuiivai,  hAw  a  818*)— Tiui>-PBKnNCE  or 

ACCtTSliD. 

Where  accoaed  during  a  recesa  of  court 
retired  to  a  room  to  await  the  resuming  of  tbe 
trial,  expectlDs  to  be  advised  when  the  court 
wonid  be  rea^  to  proceed,  and  while  he  was 
absent  the  state  Introdaced  material  evidence,  a 
new  trial  must  be  granted,  under  Code  Cr. 
Proc.  1895,  art.  633,  providing  tbat  acensed 
must  be  present  during  tbe  trial 

[Kd.  Note.— For  other  casea,  aee  Criminal  Iaw, 
Cent  Dig.  {  2168;  Dec  Dig.  |  818.*] 

Appeal  from  District  Court,  Upshur  Coon- 
ty;  W.  R.  Heath,  Special  Judges 

Walter  Foreman  was  convicted  of  perjury, 
and  he  appeals.   Reversed  and  remanded. 

M.  B.  Brlggs  and  Warren  &  Brlggs,  for  ap- 
pellant  John  A.  Idobl^,  Asst.  Atty.  Oen., 

for  the  State. 

RAMSEY,  J.  This  appeal  is  prosecuted 
from  a  conviction  had  in  the  district  court 
of  Upshur  county  for  tbe  offense  of  perjury, 
in  which  appellant's  punishuient  was  assessed 
at  confinement  In  the  penitentiary  for  a  pe- 
riod of  two  years. 

1.  Among  other  grounds  upon  which  a 
reversal  Is  sought  is  tbat  the  Indictment  on 
which  the  prosecution  Is  predicated  Is  In- 
valid. A  careful  Inspection  of  the  indict- 
ment has  convinced  us  that  same  is  suQ- 
clent  and  charges  an  -  offense.  Its  length 
suggests  the  Inndvlsabllity  of  setting  it  out 
at  length.  It  does  not  depart  substantially 
from  the  usual  precedents  In  such  cases. 

2.  Among  other  grounds  of  the  motion  for 
a  new  trial  it  Is  alleged.  In  substance,  that 
during  the  trial  there  was  an  Intermission  Id 
the  proceedings  and  a  recess  taken  by  the 
court  During  said  recess  appellant  retired 
to  a  room  In  the  courthouse  adjoining  the 
courtroom  and  remained  there  some  30  or  40 
minutes;  that  while  there  he  was  simply 
waiting  until  the  proceedings  of  the  court 
were  resumed,  expecting  to  be  advised  when 
tbe  court  was  ready  to  proceed ;  tbat  while 
In  said  room,  and  while  the  door  was  closed 
which  connected  said  room  with  the  court- 
room, and  while  he  was  absent  from  the 
courtroom,  and  not  In  hearing  or  In  view  of 
the  proceedings  in  the  court,  the  state  in- 
troduced one  witness,  who  testified  to  the 
material  facts  in  said  cause,  and  that  an- 
other witness  had  been  Introduced  for  the 
state  and  was  proceeding  with  his  testimony 
when  appellant  came  into  the  court.  This 
ground  of  tlie  motion  was  contested  by  the 
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state,  and  on  this  contest  testimony  was 
heard  at  considerable  length.  This  testl- 
moii7  we  bave  carefully  reviewed.  It  Is  al- 
ways embarraBsInf  In  respecf;  to  a  difference 
of  this  kind  for  this  court  to  be  called  on  to 
ascertain  the  facts  In  the  midst  of  so  mnch 
conflict  between  counsel  for  the  respecttve 
parties  and  the  court  A  careful  reading, 
however,  of  this  testimony,  has  convinced 
UB  that  the  motion  for  new  trial  should  have 
been  snstalnedf  and  that  the  ground  all^^ 
had  been  proven  substantially  to  be  true. 

We  cannot  escape  the  conviction  that  the 
testimony  of  appelant  on  this  issue  la  so  af- 
flrmatlve,  direct^  detailed,  and  drcomstan- 
tlal  as  to  make  it  impossible,  practically,  for 
appellants  witnesses  to  liave  been  mlatafcra 
in  respect  to  the  fact  ntged;  whraeas,  the 
testimony  for  the  state  was  largely  nc^* 
tlTe,  and  tox  the  most  part  was  to  the  effect 
that  the  witnesses  had  not  noticed  appel- 
lant's absence.  Artl(de  638  of  the  Code  of 
Criminal  Procedure  of  1885  Is  as  ttdlows: 
"In  all  prosecutions  for  felonies,  the  defend- 
ant most  be  personally  present  on  the  trial, 
and  he  must  likewise  be  present  In  all  cases 
of  Indlctmmt  or  information  for  misdemean- 
ors where  the  pnnishmoit  or  any  part  there- 
of is  imprisonment  in  JalL"  As  said  In  the 
case  of  Em^  r.  State,  57  Tex.  Cr.  B.  423, 
123  8.  W.  1^  the  cases  e»  oitlr^  har- 
monloua  to  the  effect  that  evidence  cannot 
be  introduced  In  the  absCTce  of  the  accused. 
Bell  T.  State.  32  Tex.  Cr.  B.  486,  24  a  W. 
418;  Hill  T.  State,  54  Tex.  Cr.  B.  646.  U4 
S.  W.  117.  We  can  well  understand  that  in 
view  of  our  present  statute,  under  whidi, 
pending  the  trial,  appellant  may  remain  at 
large,  practical  difficulties  may  arise  upon 
the  trial,  in  view  of  the  bail  statute  and  the 
statute  above  quoted.  These  difficulties, 
howev<»,  may  ordinarily  be  overcome  by  a 
car^l  and  diligent  enforcement  of  the  rule 
requiring  the  defendant's  presence  on  the 
trial.  As  presented,  we  do  not  feel  that  we 
would  be  Justified,  under  the  statute  and 
under  the  testimony,  in  sustaining  this  con- 
viction. 

The  other  matters  contained  In  the  motion 
for  new  trial  need  not  be  discussed,  as,  for 
the  most  part,  they  are  not  likely  to  occur 
upon  another  trial. 

For  the  error  pointed  out,  the  Judgment 
will  be  reversed,  and  the  cause  remanded. 

McCOBD,  J.,  absent 


PICKRELL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Dec.  21, 

I&IO.) 

1.  CaiinNAi.  Law  <{  815*)— Instbuctiokb  la- 
KORiNo  Issues  ob  Defenses. 

On  prosecution  for  theft  hv  bailment,  It 
was  claimed  that  defendant  hired  a  wagon  and 


hamesB  at  H.  county  to  go  Into  J.  eonnty.  to 
haul  loads  to  H.,  bat  that  he  went  elsewhere. 
Defendant  contended  that,  while  he  so  hired  the 
property,  there  was  a  snbsegnent  understanding 
that  he  might  go  wherever  be  would.  The  court 
tofltmeted  that.  If  defendant  hired  the  property 
and  obtained  posseaslon  for  the  poipose  of  going 
to  J.  conni^,  DQt  Instead  he  conceived  the  idea 
while  In  H.  county  of  going  to  another  place 
with  no  Intwtion  of  paying  for  the  ose  of  the 
property,  but  with  the  intent  before  leaving  H. 
county  to  deprive  the  owner  of  the  property, 
he  was  guilty  as  charged.  Held,  that  the  in- 
atruction  was  erroaeotts,  for  Ignoring  defoid- 
ant's  contendtm. 

[ESA.  Note.— For  other  eases,  see  Criminal  Iaw, 
Cent  Dig.  {I  1922,  1986;  Dec  Dig.  |  61&*] 

Z  IiABCEKT     (I    70*)  —  APPBOPBUTIOS  BT 

BAIUEB—lNSTBUCnoNS. 

On  prosecution  for  theft  by  bailment,  an 
Instruction  that  if  defendant  hired  a  wagon  and 
harness  In  H.  ooontir  for  the  purpose  of  going 
to  J.  county,  and  thus  obtained  tlie  property, 
and  then,  while  In  H.  coflntyj  conceived  the  idea 
of  going  elsewhere,  with  no  intentiou  of  paying 
for  the  use  of  the  property,  and  with  the  in- 
tention of  moving  out  ta  the  countrr  with  same, 
and  did  so,  without  the  consent  of  the  owner, 
and  with  the  intent  before  leaving  H.  county 
of  depriving  the  owner  of  the  value  of  the 
same  and  to  convert  it  to  his  own  oae,  he  was 
guilty,  was  objectionable  as  declaring  him  guilty 
for  merely  conceiving  the  offense. 

tEd.  Note.— For  other  cases,  ses  Larceny,  Dec 
I.  I  70.*] 

S.  Labcent  (1 15*)— Thett  bt  BAiumrT  Di9- 

TINOUISHXn  FftOH  "THSIT"  UNOXS  Qm^RAL 

Statute. 

In  a  conversion  nnder  bailment,  the  fraod- 
nloit  matters  occur  after  obtaining  lawful  pos- 
session of  the  property.  If  the  fraudulent  pur- 
pose existed  at  the  time  of  getting  the  prop- 
erty, and  false  pretenses  were  employed  to  get 
poasession,  with  the  then  existing  purpose  of  ap- 
propriating the  property,  and  appropriation  did 
occur,  it  would  be  "theft"  nnder  the  general 
statute,  and  not  under  the  statute  with  refer- 
ence to  conversion  under  a  contract  ot  hiring 
or  borrowing. 

[Bd.  Note.~For  other  cases,  see  Larceny, 
Cent  Dig.  IS  89-12:  Dec  Dig.  i  16.* 

For  other  definitions,  see  Words  and  Phnam, 
vol.  8,  pp.  6^  09^ 

Appeal  from  District  Court,  Haskell  Ooan- 
ty ;  CuIIen  O.  Higgins,  Judge. 

C.  E.  Plckrell  was  convicted  of  theft  by 
bailment,  and  appeals.  Beversed  and  re- 
manded. 

H.  O.  McConndl,  for  appelant.  Jolm  A. 
Mobl^,  Asst.  Att7.  Oen.,  for  the  Statet 

DAVIDSON,  P.  J.  Axq^dlant  was  charged 
with  tlieft  by  bailment  The  Indictment 
charged  that  the  ballmait  was  by  hiring  a 
wagon  and  a  set  of  hanusB.  Hie  state's  case 
Is  that  ai^Uant  hired  tnnn  P.  D.  Solomon 
a  wagon  and  set  of  hameas  for  the  purpoee 
of  going  from  Haskdl  to  Anaon,  In  Jones 
county,  to  haul  oats  fnmi  Anson  to  Hask^ 
A  contract  was  entered  into,  probably  on 
Tuesday,  possibly  Wednesday;  the  wagni  to 
be  returned  Saturday.  For  the  use  of  the 
wagon  and  harness  he  was  to  pay  SoIosood 
the  sum  ttf  $1  par  day.  Eostead  of  gobig  to 
Anson,  appellant  took  his  wife  in  the  wagon 
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and  went  Into  Tbrodanortxni  conn^  and 
thuice  to  Brldseport,  In  Wise  county*  Tbe 
state  also  Introduced  evldrace  of  a  wltnen 
reoldlDg  at  Bridgeport  to  the  eflfect  tbat  ap- 
IteUant  offered  to  sell  him  tbe  wagon  some 
time  after  readdng  Bridgeport  It  Is  alao 
In  erldenoe  tbat  appeUant  had  not  paid  Solo- 
mon any  monej  on  the  contract 

Appdlants  eridaice  Is  to  the  effect  that 
lie  did  make  the  contract  with  Solomon  as 
Indicated  la  Solomon'B  testimony,  bnt  that 
■on  the  fOllowliv  morning,  after  making  this 
contract,  he  went  to  Solomon  and  told  him 
tiut  on  account  of  the  rain  leaving  the  roads 
In  a  muddy  eonditlott  he  thoni^tt  he  would 
not  be  able  to  haul  suflldent  amount  of  oats 
to  JusUfy  the  trip,  and  entered  into  another 
contract  with  Solomon.  Under  ttie  tenns  of 
thto  contract  it  was  agreed  that  he  was  to 
take  the  wagon  and  harness  and  use  same 
In  traveling  about  the  country  se^ng  em- 
ployment; that  In  pursuance  to  this  he  took 
the  wagon  and  harness,  accompanied  by  his 
wife,  and  made  a  trip  through  Throckmorton 
•county,  and  on  to  Wise  county,  stopping  at 
Bridgeport  He  also  Introduced  evidence  to 
the  effect  that  he  did  not  claim  the  wagon 
as  bis  own,  bnt  told  parties  that  he  had  It 
hired,  and  wonld  have  to  send  the  money  for 
It,  or  was  going  to  retnm  to  Haskell  and  pay 
the  amount  due  on  the  wagon.  These  mat- 
ters and  statements  occurred  prior  to  the 
time  that  the  state  showed,  through  Its  wit- 
ness, that  appellant  had  offered  to  sell  or 
trade  the  wagon.  He  also  Introduced  evl- 
tlence  to  the  effect  that  he  had  written  Solo- 
mon two  or  three  letters  with  reference  to 
the  wagon,  and  at  the  time  of  his  arrest  had 
made  his  arrangements  to  start  back  the  fol- 
lowing day  to  Haskell,  In  order  to  settle  up 
the  matter  with  Solomon.  He  admitted  In 
substance  tbat  he  bad  offered  to  sell  tbe  wag- 
on, but  thought  he  had  authority  to  do  so,  or 
that  it  wonld  be  all  right  and  that  his  pur- 
jX)Be  In  selling  it  was  that  Mr.  Solomon,  who 
4ealt  in  wagons  and  things  of  that  sort,  was 
anxious  to  sell  the  wagon,  and  that  he  would 
sell  It  and  pay  him  the  proceeds  of  the  sale. 
Solomon  denied  getting  tetters  from  appel- 
lant It  Is  also  In  evidence  on  tbe  part  of 
appellant  that  he  had  offered  to  pay  Solomon 
for  tbe  nse  of  the  wagon,  but  this  offer  had 
been  declined  after  hia'  arrest.  Solomon  de- 
nied this,  but  stated  tbat  appellant  offered  to 
give  bim  his  note  for  the  amount  due  for 
tbe  hire. 

This  is  a  sufficient  statement  of  the  facts, 
we  think,  to  dispose  of  the  matters  involved 
In  the  appeal. 

1.  The  court  charged  the  jury,  and  refosed 
special  instructions  requested  by  appellant 
Applying  the  law  to  the  facts,  the  court  thus 
charged  the  Jury:  "If  you  believe  from  the 
evidence  In  this  case,  beyond  a  reasonable 
doubt,  that  the  defendant  entered  into  a  con- 
tract of  hiring  with  P.  D.  Solomon,  whereby 
he  obtained  possession  of  a  two-horse  wagon 


and  one  set  of  wagon  harness,  as  charged  In 
the  indictment  for  the  pupose  of  going  to 
Jones  county,  Tex.,  but  that  the  defendant  in- 
stead of  going  to  Jones  county,  Tex.,  concaved 
the  idea,  while  in  Haskell  county,  Tex.,  of  go- 
ing to  knottier  and  different  place  and  for  an- 
other and  different  purpose,  and  with  no  in- 
tention of  paying  for  tite  use  of  said  wagon, 
KoA  with  the  Intoitlon  of  moving  out  (ff  the 
country  with  same,  and  did  so,  without  the 
consent  ot  said  P.  D.  BOhnnon,  and  with  the 
Intent;  btfore  leaving  Haskdl  county,  of  de- 
priving said  P.  D.  Solomon  ot  the  value  of 
the  same,  and  to  convert  it  to  his  own  use 
and  bwefli^  he  would  be  guilty  in  law  of  the 
converslm  of  said  pnqierty  in  Haskdl  coun- 
ty, Tex. ;  and  If  you  so  find  ftom  the  evl- 
dcmce,  b^ond  a  reasonable  doubt,  then  I 
diarge  you  that  the  venue  is  correctty  fdiarg- 
ed  in  Haskell  eonnt7,  Test*  and  If  you  so  be- 
lieve yon  wlU  convict  the  defendant"  This 
charge  is  quite  vigorously  attacted  by  appe- 
lant in  his  motion  for  a  new  trial,  and  Is 
urged  for  reversal  before  this  court 

Tbe  grounds  of  obJectUm  are  several: 
nrst,  that  it  authorises  the  Jury  to  convict 
the  defendant  if  they  should  find  tbat  he  con- 
ceived the  idea  of  appropriating  the  wagon 
and  harness  while  In  Haskell  county,  and  If 
he  had  such  intention  they  should  convict 
him,  and  that  It  Is  nowhere  mentioned  in 
the  charge  that  the  actual  appropriation  of 
the  wagon  and  harness  should  have  taken 
place  In  Haskell  county:  second,  that  It 
authorizes  the  Jury  to  convict  the  defendant 
If  he  conceived  the  Idea  In  Haskell  county 
of  going  to  another  and  different  place  than 
Joues  county,  and  for  another  and  different 
purpose,  and  falls  to  charge  the  Jury  tbat 
this  conception  or  Idea  of  going  to  such  other 
and  different  place  for  such  other  and  dif- 
ferent purpose  must  have  been  done  without 
the  consent  of  Solomon  In  order  to  constitute 
the  offense;  third,  that  the  Jury  were  au- 
thorized under  the  charge  to  convict  defend- 
ant If  he  conceived  the  idea  In  Haskell  coun- 
ty of  going  to  another  and  different  place  for 
another  and  different  purpose,  without  stat- 
ing anything  about  the  pnrpose  for  which  It 
Is  charged  th^  he  hired  tbe  wagon  and  har- 
ness; fourth,  because  the  charge  Is  on  the 
weight  of  evidence.  In  that  the  Jury  were  di- 
rected specially  and  particularly  to  the  testi- 
mony of  tbe  state  witnesses  Solomon  and 
Lambert  wherein  they  attempted  to  testify 
that  tbe  wagon  was  originally  hired  by  the 
defendant  from  Solomon  for  the  purpose  of 
going  to  Jones  county  after  oats,  and  that 
no  subsequent  or  dlfferoit  arrangements  were 
ever  made  between  said  Solomon  and  appel- 
lant for  tbe  use  of  said  wagon  and  harness, 
and  this  had  tbe  effect  of  Instructing  the  Jury 
that  these  facts  and  this  testimony  referred 
to  are  sufficient  to  show  that  the  offense  In 
the  case  was  committed  by  the  def^idant 
and  conunltted  by  him  1p  Haskell  county, 
and,  tbwefore,  the  cliarge  Invades  the  prov- 
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luce  of  the  jury  and  la  npon  the  weight  of 
the  evidence;  fifth,  it  would  be  no  offense 
for  the  defendant  to  conceive  the  Idea  while 
in  Haskell  county  of  going  to  another  and 
different  place  than  Jones  connty,  and  for 
another  and  different  -  purpose  than  the  one 
for  which  he  intended  going  to  Jones  county, 
nor  would  it  be  an  offense  if  he  did  this  with 
no  Intention  of  paying  for  the  use  of  the 
wagon  and  harness  and  with  the  Intention 
of  moving  out  of  the  connty  with  same,  nor 
if  he  moved  oat  of  the  county  with  same 
without  the  consent  of  Solomon,  and  with  the 
intent,  before  leaving  HasbMl  connty,  of  de- 
prlTing  Solomon  of  the  value  of  the  same, 
because  the  gist  of  the  offense  is  the  actnal 
appropriation  of  the  pn^rty  or  conversion 
of  the  property  to  bis  own  use  and  benefit 
without  the  consent  of  the  owner,  etc. — in 
other  words,  the  offense  Is  not  committed  un- 
less the  actual  appropriation  is  made  in  con- 
nection with  the  matters  charged  by  the 
court,  nor  In  this  case  would  it  be  complete 
in  Uaskell  county  nnleea  this  appropriation 
took  place  in  Haskell  county,  and  that  this 
gist  of  the  offense  was  omitted  by  the  court 
from  its  charge,  and  that  instead  of  charg- 
ing the  Jury  that  the  conversion  must  occur 
before  the  offense  was  committed,  the  court 
erroneously  charged  that  the  offense  was 
committed  if  the  appellant  conceived  the  idea 
or  had  the  intmt  of  committing  it 

As  will  be  obaerred  from  the  statement  of 
fttctB  as  set  out  in  this  opbilon.  tbere  were 
two  lasnes  presented:  First  that  aivellant 
hired  the  wagon  and  harness  for  the  epeclflc 
purpose  of  going  to  Jones  county  for  the 
farther  purpose  of  hauling  oats  from  Anson 
In  Jones  county  to  Haskell ;  second,  that  this 
contract  was  abrogated  and  a  xiew  one  oiter* 
ed  into  betwem  appellant  and  Solomm,  by 
which  appelant  vas  to  use  the  wagon  and  go 
where  he  saw  proper  seeking  employment 
Of  course,  there  moat  have  been  an  appropri- 
ation in.  either  event  with  intoit  to  defraad. 
Without  taking  up  seriatim  the  grounds  of  ob- 
jection to  the  court's  charge,  we  are  of  opin- 
ion tbat  the  charge  la  erroneous,  and  fatally 
so.  Appellant  lud  the  l^al  right  to  have 
his  side  of  the  case  presented  to  the  jury, 
and  if  his  testimony  la  to  be  credited  by  the 
Jury  he  was  entitled  to  an  acquittal.  His 
Bide  of  the  case  was  ignored  In  the  charge. 
If  the  case  is  as  appellant  states  it  as  shown 
by  hla  evidence,  he  bad  tbe  authority  to  take 
the  wagon  out  of  Jones  county  and  to  go 
where  be  pleased  with  it  and  the  mere  car- 
rying it  from  the  county  would  form  no  rea- 
son why  he  should  be  convicted  for  the  ap- 
propriation of  it  In  Haskell  coimty.  He 
would  not  violate  the  law  by  simply  carrying 
the  wagon  out  of  the  county.  This  phase  of 
tlie  case  should  have  been  pertinently  given 
in  charge  to  the  Jury,  that  they  might  pass 
upon  his  Bide  of  the  case.  He  introduced 
evidence,  which  was  uncontradicted  by  any 
express  testimony,  to  the  effect  that  after  he 


reached  Bridgeport  he  was  not  only  not  set- 
ting np  claim  to  the  wagon,  bat  told  parties 
that  it  did  not  belong  to  him — that  he  had  it 
under  a  contract  of  hiring.  The  subsequent 
offer  on  the  pert  of  appellant  to  trade  the 
wagon,  after  reaching  Bridgeport  and  after 
his  staiements  to  the  effect  that  it  did  not 
belong  to  him,  would  tend  strongly  to  show 
that  if  there  was  any  appropriation  on  his 
part  it  occurred  in  Bridgeport  In  Wise  conn- 
ty. If,  as  a  matter  of  fact  be  testified,  he 
had  written  to  Solomon,  stating  that  he 
would  soon  be  In  Haskell  and  pay  for  the 
hiring  of  the  wagon,  this  would  also  be  evi- 
dence of  the  fact  that  he  had  not  appropriat- 
ed or  sought  to  a[^ropriate  the  wagon  to  his 
own  use,  as  would  his  further  testimony  tliat 
he  was  offering  to  sell  it  with  a  view  of  turn- 
ing over  tbe  money  for  the  sale  to  Solomoa. 
These  facts  were  tn  the  case,  and  a  suitable 
Instruction  should  have  been  given  the  jury 
presenting  defendant's  side  of  the  case. 

We  think  the  objections  nrged  by  appti- 
lanli— some  of  them,  at  least— are  taken. 
The  mere  conceiving  to  do  a  fraudulent  act 
la  not  a  frandalent  appropriation.  There 
most  be,  not  only  the  fraudul«it  coDC^tltHi. 
bat  a  fraadulent  act  in  accordance  with  the 
concaved  purpose.  Mere  intention  1>  not 
punlshaUe.  There  must  be  a  combination  of 
intent  and  act  If  there  was  a  fraudulent 
appropriation  only  in  Wise  county,  Haskell 
county  would  not  have  Jurisdiction  to  try 
the  case.  A  convarslon  under  ballromt  Is 
based  upon  tbe  idea  that  tbe  ftaudnlmt  mot* 
ters  ocoirred  after  obtaining  lawful  posses- 
slon  of  the  property.  It  the  frauduloit  pur- 
pose existed  at  the  time  of  getting  the  prop- 
erty, and  false  pretenses  and  false  pr^ext 
were  «nployed  in  order  to  get  possenion  of 
the  property,  with  Uie  then  existing  purpose 
ot  appropriating  the  property,  and  appropria- 
tion did  occur,  it  would  be  theft  under  the 
gKieral  statute,  and  not  under  the  statute 
with  refWcmcB  to  conversioii  under  a  contract 
of  hiring  or  borrowing.  Thia  is  statutory. 
Tlie  statute  in  reference  to  conTersimi  un- 
der bailment  was  enacted  to  meet  thoae  eases 
where  it  was  doubtful  under  contracts  of  hir- 
ing or  borrowing  as  to  when  the  tataduid^ 
Intent  was  brought  into  exletence,  whether  at 
the  time  of  obtaining  the  property  or  subse- 
quently. We  are  not  to  be  understood  as 
holding  that  an  appropriation  did  not  occur 
In  Haskell  county.  That  la  a  question  of 
fact  to  be  decided  by  the  jury  under  appro- 
priate Instructloos.  The  state  Introduced 
testimony  to  support  this  theory.  Tbe  evi- 
dence to  prove  such  appropriation  need  not 
be  positive  In  character.  It  may  be  as  well 
cIrcumstantiaL  We  are  only  deciding  that 
the  charge  did  not  appropriately  submit  tbe 
conflicting  views  presented  by  the  evidence. 

2.  We  notice,  In  reading  the  statement  of 
facts,  that  the  value  of  the  wagon  Is  shown 
to  be  fS.  Whether  this  Is  a  wrong  stataneni 
of  the  evidence  we  do  not  koow,  but  Solomoa 
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testified  that  his  wagon  was  worth  fS,  and 
the  harness  worth  $1S.  Under  thla  evidence 
this  case  would  not  be  a  felony,  as  found  by 
the  verdict  of  the  jury.  The  court  did  not 
charge  with  reference  to  misdemeanor. 

The  Judgment  Is  reTeraed.  and  the  cause  la 
remanded. 


McCOBD^  absent 


McGILL  T.  STATE. 
(Court  of  GrlnUnal  °^  Texas.    Dec.  21, 

1.  WrrSMSEB  (I  303*)— iMPlACHlfBIfT— Evi- 
DEKCE  or  IHCONBISTENT  STATEHEHlV-ADiaS- 
SlBILtTT. 

Teatimony  by  the  Hccretary  of  the  grana 
jury  that  found  an  Indictmeiit  for  morder  that 
a  penoa  named  J.  C  testified  to  certain  facta 
before  the  mod  Jury  was  not  admieeible  to  im- 
peach a  witness  named  J.  O.  without  further 
ideatiflcation ;  the  witneas  J.  G.  testifying  tbkt 
be  was  not  before  the  grand  jury.  • 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  12S4 ;  Dec.  Dig.  I  398.*] 

2.  CBmiiTAL  Law  (S  673*)  —  Ihstbuotions 
LmrriNO  E^videitck— Necebsitt. 

Where,  on  a  trial  for  murder,  a  witness  tes- 
tified that  the  first  blow  was  struck  deceased 
before  he  got  oot  of  »  buggy,  aud  the  secretary 
of  the  grand  Jury  which  returned  the  indict- 
ment testified  in  impeachment  that  the  wit- 
ness testified  differently  before  the  grand  Jury, 
it  was  error  to  fail  to  limit  the  testimony  of 
the  secretary  to  purpose  of  impeachment. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1587,  1872-187B;  Dec  Dig. 
i  S73.*] 

8.  HoificiDE  (8  300*)— iNSTBucnons— Deoeeb 

OP  MCBDBB— MUTUAI.  COUBAT. 

The  court  instructed  that  if  deceased  and 
defendant  voluntarily  entered  Into  combat  with- 
out weapons,  and  wtthouC  Intent  of  either  to 
kill  or  seriously  Injare  the  other,  and  while  the 
combat  was  In  progress  defendant  drew  a  knife, 
and  the  knife  was  a  deadly  weapon,  and  with 
said  knife  stabbed  deceased,  who  had  not  at- 
tempted to  use  a  weapon,  defendant  would  be 
guilty  of  murder  in  the  second  de^ee,  and  that 
if,  when  they  entered  the  combat,  it  was  the  in- 
tention of  defendant  to  kill  deceased  or  inflict 
serious  Injury  on  him,  and  he  did  cot  and  kill 
him,  defendant  would  be  guilty  of  murder  in 
the  second  degree,  and  that  if  they  entered  the 
combat  without  deadly  weapons,  and  without 
intent  on  the  part  of  defendant  to  inflict  death 
or  serious  injury,  and  if  deceased  then  drew  bis 
knife,  and  thereupon  defendant  did  cut  and  kill 
deceased,  in  defense  against  deceased,  defendant 
vas  guilty  of  manslaughter.  Held,  that  the 
instructions  did  not  correctly  present  the  law  of 
mutual  combat,  not  sutHnitting  the  facts  that 
would  justify  conviction  for  murder,  nor  draw- 
ing the  distinction  from  the  facts  between  mur> 
der  and  manslaughter. 

[E^.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  H  «4»-^;  Dec.  Dig.  {  309.*] 

4.  HOHIOTDE  (I  290*)  —  Self-Defense  — Iw- 
STBccnoNB — Deadlt  Weapons. 

Where  deceased  was  killed  with  some  sharp 
Instrument  supposed  to  be  a  knife,  and  It  was 
to  be  Inferred  from  the  evidence  that  both  par- 
ties used  knives,  and  defendant's  contentioa 
was  that  deceased  had  a  knife  at  the  beginning 
of  the  fight,  and  undertook  to  cut  defendant, 
and  that  defaidant  cut  deceased  In  order  to 


save  his  own  Hfe,  but  there  was  no  descrii^ 
tion  of  the  knife  used,  the  court  should  hare 
instructed  with  reference  to  Pen.  Code  1895,  art. 
717,  authorizing  the  jury  to  consider  the  kind 
of  weapon  used  and  the  manner  of  its  use  in 
determining  the  Intent. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S  595;  Dec.  Dig.  i  290.*] 

S.  HOHIOIDB  (S  290*)— InBTBUCnonft— DBADI.T 

Weapon. 

An  instruction  should  have  been  ^ven  de- 
fining a  deadly  weapon. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  i  CM;  Dea  Dig.  S  29a*] 

Appeal  from  Criminal  District  Gonrt^  Dal- 
las County ;  Bobt  B.  fieay,  Jud^ 

B.  T.  McOlIl  was  convldied  of  murder  In 
the  second  degrea^  and  he  appeals.  Beversed 
and  remanded. 

Crawford,  Muse  &  Allen,  for  appellant. 
John  A.  Mobley,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  p.  J.  Appellant  was  convicted 
of  murder  In  the  second  d^ree,  and  given 
10  years  in  the  penitentiary. 

The  evidence,  In  sabstance,  is  that  appel- 
lant and  deceased  are  negroes,  and  were 
brothers-in-law.  They  attended  a  meeting  of 
the  Baptist  Church  of  which  tbey  were  mem- 
bers In  Queen  City  addition  In  the  city  of 
Dallas.  The  meeting  closed  about  11  o'clock 
at  night  Deceased  was  accompanied  by  bis 
wife  and  baby.  They  went  to  the  church  lu 
a  buggy.  Appellant  and  his  wife  went  on 
foot  Immediately  after  adjournment  of  the 
meeting,  deceased  went  to  and  got  In  his 
huggy.  Appellant  and  his  wife,  wife  of  de- 
ceased, carrying  her  baby  In  her  arms,  and 
the  witness  Harroway,  were  together  In  the 
street  near  where  deceased  was  sitting  In  bis 
hu^,  when  the  wife  of  deceased  requested 
appellant  to  hold  her  baby  while  she  got  in 
the  buggy.  Up  to  this  point  there  seems  to 
be  no  divergence  in  the  evidence.  Harroway 
testified,  for  the  state,  that  when  the  wife  of 
deceased  asked  appellant  to  hold  her  baby 
be  replied,  "I  am  not  studying  your  baby." 
Harroway  then  proffered  to  and  did  take  the 
baby,  while  the  wife  of  deceased  got  In  the 
buggy.  He  states,  further,  that  deceased  then 
said  to  defendant,  "Ed,  you  don't  have  to 
hold  the  baby."  Defendant  replied,  "Well, 
you  talk  like  you  don't  like  It"  Deceased 
then  said,  "I  don't  like  It;"  and  defendant 
said,  "Well,  get  out  of  the  buggy  and  let's 
fight."  Satterwhlte,  who  seems  to  have  been 
the  last  man  to  leave  the  church  after  be 
put  out  the  lights,  stated  that  bis  attention 
was  called  to  the  words  of  the  defendant 
to  the  deceased,  "If  you  don't  like  It,  get 
out  of  the  buggy  and  fight."  The  next  thing 
be  heard  was  a  woman  saying,  "Part  them ' 
part  themT  don't  let  them  fight !"  This  seems 
to  t>e  the  predicate  for  the  charge  given  by 
the  court  on  the  theory  of  mutual  combat 

According  to  defendant's  evidence,  he  and 
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his  wife  left  tbe  church,  Btarted  down  the 
sidewalk,  and  saw  deceased  sitting  In  hla 
buggy  right  by  the  sidewalk ;  deceased's  wife 
standing  near  the  buggy.  When  he  and  his 
wife  got  Just  about  to  the  buggy,  deceased's 
wife  said,  "Ed,  take  my  baby,"  and  appel- 
lant said,  "I  am  not  studying  no  baby;  it 
Is  late  and  I  em  going  home."  Jesse  Harro- 
way  then  said,  "I  will  take  the  baby,"  and 
he  took  It.  and,  Just  as  the  wife  of  deceased 
was  getting  in  the  buggy,  deceased  said  to  his 
wife,  "You  are  always  getting  some  darn  ne- 
gro to  hold  that  young  'un."  He  then  turned 
to  appellant  and  said,  "Ed,  you  talk  like  you 
are  mad,"  and  appellant  said,  "No,  I  am  not 
mad."  Deceased  then  said,  "Tou  talk  like 
yon  want  to  fight,"  and  appellant  said,  "No, 
I  dont  want  to  fight;  I  am  going  home." 
By  that  time  appellant  had  reached  a  point 
}u8t  eren  with  the  bnggy,  when  deceased 
reached  out  and  struck  him  across  tbe  head 
and  face,  knocking  a  cigar  out  of  his  mouth 
and  his  hat  off,  and  Jumped  right  out  of  the 
buggy  and  b^an  fighting  appellant  Just 
as  he  began  striking  appellant,  after  getting 
out  of  tbe  buggy,  he  said,  "God  durn  yon,  I 
will  kill  you."  As  soon  as  deceased  got  oat 
of  the  buggy  he  began  striking  appellant, 
wbo  commenced  backing  away  as  rapidly  as 
he  could.  Deceased  continued  after  appel- 
lant, who  backed  off  diagonally  across  tbe 
street  as  fast  as  he  could,  with  deceased  fight- 
ing him.  According  to  appellant's  testimony 
It  was  further  shown  that  he '  continued  to 
retreat  about  75  feet,  to  where  the  witness 
Jack  Carter  was  located.  None  of  the  state's 
witnesses  saw  a  knife  in  the  hands  of  de- 
fendant. Defendant's  witnesses  testified  that 
deceased  had  a  knife  In  hla  hand  daring  and 
after  the  fight 

Appellant's  side  of  the  case  is  supported  by 
tbe  testimony  of  M.  T.  McGruder,  Jim  Mc- 
Gruder,  Augusta  McGIll,  and  Jack  Carter. 
It  Is  farther  shown  by  one  of  the  witnesses 
for  appellant  that  when  the  parties  bad  back- 
ed across  the  street  some  75  or  SO  feet,  there 
was  a  separation  between  them,  and  appel- 
lant ran  around  behind  the  witness,  the  de- 
ceased following  blm  with  his  knife;  that 
appellant  backed  off  across  tbe  street,  with 
deceased  following  falm,  when  they  were  final- 
ly separated.  Deceased  was  cut  several  times 
with  some  sharp  Instrument  supposed  to 
have  been  a  knife.  Appellant  had  a  cut  on 
one  of  his  hdnds,  and  some  other  Indications 
of  being  struck,  but  not  by  a  knife.  This  la 
a  sufficient  statement  we  think,  of  the  evi- 
dence, to  bring  in  review  tbe  questions  sug- 
gested for  revision. 

The  first  bill  of  exceptions  shows  that  the 
witness  Famsworth  was  used  by  the  state 
in  rebuttal,  and  testified  be  was  a  member 
of  the  grand  Jury  that  found  th#  bill,  and 
was  secretary  of  that  body ;  and  after  stating 
that  the  case  against  appellant  charged  with 
the  killing  of  a  man  by  the  name  of  Charles 
Rlgsby,  which  la  the  deceased's  name,  was 
invectlgated  by  the  grand  jury,  and  that 


the  Indictment  was  returned  against  appel- 
lant by  that  body,  Famsworth  was  then  ask- 
ed by  the  state  the  following  question:  "Tell 
the  Jury  whether  or  not  a  man  by  the  name 
of  Jack  Carter  testified  before  the  grand  Jury 
In  the  Investigation  of  this  case" — and  over 
objection  of  appellant  was  permitted  to  an- 
swer: "Yes,  a  man  by  the  name  of  Jack 
Carter  did  testify  as  a  witness  before  the 
grand  Jury  In  the  Investigation  of  this  case." 
The  bill  is  full  enough  to  show  the  environ- 
ments of  that  particular  situation  of  the  case, 
and  discloses  that  a  witness  by  the  name  of 
Jack  Carter  testified  In  behalf  of  aK>ellant; 
that  his  testimony  was  material  to  appel- 
lant The  bill  also  shovrs  that  Jack  Garter 
testified  that  he  was  not  before  the  grand 
Jury  when  the  case  was  under  Inrastlgatlon, 
and  had  never  testified  before  the  grand  Jorr 
with  reference  to  the  matter.  Famsworth 
.did  not  undertake  to  identic  the  witnea* 
who  testified  In  tbe  case  as  having  been  be- 
fore the  grand  Jury,  and  his  testimony  Is,  as 
above  stated,  simply  that  a  man  by  the  name 
of  Jack  Carter  testified  before  the  grand  Jury. 
There  are  many  exceptions  stated  in  the  bill 
why  this  testimony  was  Inadmissible.  The 
bill  further  recites  that  at  this  stage  of  the 
proceedings  Famswortt^  was  asked  the  fol- 
lowing question:  "State  whether  or  not  the 
said  Jack  Carter,  while  before  tbe  grand 
Jury  at  said  time,  testified  that  the  firsc  blow 
that  was  stmck  in  that  difficulty  was  struck 
after  Rigsby  got  out  of  the  buggy/*  Many 
objections  were  urged  to  this  testimony,  all 
of  which  were  overruled,  and  he  was  permit- 
ted to  answer:  "Yes;  the  witness  Jack  Car- 
ter, wbo  was  before  the  grand  Jury  at  said 
time,  testified  that  tbe  first  blow  that  was 
stmck  in  that  difficulty  was  stmck  after 
Rigsby  got  out  of  the  buggy." 

As  before  stated,  this  bill  of  exceptions  Is 
quite  lengthy,  covering  several  pages,  and  all 
sorts  of  objections  ore  urged  to  the  Introduc- 
tion of  Faxnswortb's  evidence.  If  Jack  Car- 
ter was  not  before  the  grand  Jury,  bis  testi- 
mony on  the  final  trial  could  not  be  Impeach- 
ed by  the  witness  Famsworth  as  to  what  he 
says  a  witness  wbo  was  known  to  the  grand 
Jury  as  Jack  Carter  had  testified.  A  witness 
could  only  be  contradicted  on  evidMice  that 
he  gives.  There  was  no  attempt  to  show 
that  this  Jack  Carter  was  before  the  grand 
Jury.  Mr.  Famsworth  did  not  know,  and  did 
not  undertake  to  Identify,  this  Jack  Carter 
In  any  way.  So  far  as  this  bill  Is  concttned, 
it  may  have  been  an  entirely  different  wit- 
ness. Therefore  he  could  not  be  lmi>ea(±ed 
as  indicated.  We  are  of  opinion,  as  the 
matter  Is  presented,  that  the  enrld«if»  of 
Famsworth  was  Inadmissible  to  Impeadh  tbe 
Jack  Carter  who  testified  in  the  caseu  He 
not  being  the  subject  of  impea<dim«it  for 
the  reasons  stated,  the  testimony  girai  by 
E^rasworth,  of  course,  could  not  be  need  as 
original  testimony.  If  Jack  Carter  did  not 
testify  before  the  grand  Jury,  as  he  states, 
and  he  eeenu  to  be  uncontradicted,  thai  the- 
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statement  of  Farnsworth  would  go  as  orig- 
inal tefltlmony  before  the  Jury  as  to  what  a 
witness  by  that  name  testified  before  that 
body.  Farnsworth  seems  to  have  kept  the 
minutes  of  the  grand  Jnry,  as  he  was  secre- 
tary, and  the  Inference  from  the  bill  Is  that 
he  went  to  these  minutes,  or  had  tbem  with 
him,  In  order  to  show  that  a  witness  whose 
name  was  written  down  as  Jade  Carter  did 
testify  before  that  body.  We  think  It  was 
error  to  admit  this  testimony  In  the  attitude 
in  which  the  record  presents  it 

The  eridence,  however,  did  go  before  the 
jury,  and  was  on  a  crucial  point  in  the  case. 
The  evidence  for  the  defendant  was  to  the 
effect  that  deceased  got  out  of  the  buggy,  and 
began  fighting  him,  and  struck  the  first  lick, 
and  In  fact  struck  the  first  blow  before  get- 
ting out  of  the  buggy,  and  after  striking  that, 
to  use  the  expression  of  the  witness,  he  leap- 
ed out  of  the  buggy  onto  the  appellant,  and 
began  beating  htm  and  backing  him  across 
the  street  The  Farnsworth  evidence  is  to 
the  ^ect  that  Jack  Carter  stated  before  the 
grand  Jury  that  the  first  lick  was  struck  aft- 
er the  deceased  got  out  of  the  boggy.  If 
this  was  true,  It  was  a  dangerous  contradic- 
tion of  appellant's  evidence,  both  as  detailed 
by  himself  and  his  witnesses.  It  was  upon 
a  crucial  point  In  the  case,  and  which,  If 
true,  practically  cat  him  off  from  his  theory 
of  self-defense.  The  court  failed  to  charge 
tile  jury,  limiting  the  effect  of  this  impeach- 
ing evidence.  If  the  evtd^ce  was  admissible 
for  the  purpose  of  Impeachment  then  the 
court  should  have  limited  its  effect  In  the 
charge  to  the  jnry.  It  could  not  be  taken 
as  original  testimony,  and  the  Jury  could 
have  easily  used  It  as  of  a  most  damaging 
character,  and  as  bearing  directly  upon  the 
Issue  of  self-defense,  contradictory  of  appel- 
lant's side  of  the  case.  The  charge  should 
have  been  given.  Failure  to  limit  Fams- 
worth*s  evidence  Is  properly  presented  for  re- 
vision. 

The  court  submitted  the  theory  of  murder 
In  Imth  degrees— manslaughter  and  self-de- 
fense; also  the  theory  of  murder  and  man- 
slaughter from  the  standpoint  of  mutual  com- 
bat Among  other  things,  this  charge  was 
given: 

"You  are  instructed  that  If  the  deceased, 
Charles  Blgsby,  and  the  defendant  volunta- 
rily and  willlogly  entered  Into  a  combat  to- 
gether without  wea[>ons,  and  without  intent 
of  said  Blgsby  to  kill  or  seriously  Injure  the 
defendant  and  without  the  Intent  of  the  de- 
fendant to  seriously  Injure  or  kill  the  said 
Charles  Rlgsby,  and  while  said  combat  was 
In  progress,  If  you  find  and  believe  from  the 
evidence  that  the  defendant  drew  a  knife, 
and  that  said  knife  was  a  deadly  weapon — 
that  Is,  a  weapon  in  Its  nature  and  by  the 
means  of  the  use  thereof  calculated  to  Infilct 
death  or  serious  bodily  injury — and  that  he 
did  then  and  there  stab  and  cut  the  said 
Charles  Blgsby  with  said  knife,  and  the  said 
Blgahy  had  not  at  the  time  drawn  or  at- 


tonpted  to  use  a  knife  or  other  weapon,  then 
the  defendant  would  not  be  excused  by  the 
law,  but  would  be  goUty  of  murder  in  the 
second  d^ree. 

"On  this  point  you  are  further  Instructed 
that  if  Charles  Bigeby  and  the  defendant 
willingly  and  voluntarily  entered  into  a  com- 
bat with  each  other,  and  at  the  time  they 
so  altered  Into  said  combat  It  was  the  Inten- 
tion of  the  defendant  to  kill  the  deceased, 
Charles  Blgsby,  or  inflict  serious  bodily  In- 
jury on  hlm,  and  that  he  did  during  said 
OKnlMt  so  cut  and  kill  with  his  knife  the 
said  Charles  Blgsby,  the  defendant  would  be 
guilty  of  murder  In  the  second  degree.  Xou 
are  further  instructed  In  this  connection  that 
if  the  defendant  and  the  said  Charles  Bigsby 
entered  Into  a  mutual  comtwt  with  each  oth- 
er without  deadly  weapons,  and  without  the 
Intent  on  the  part  of  the  defendant  at  the 
time  the  combat  began  to  inflict  death  <»■ 
serious  bodily  injury  on  the  deceased,  and 
If  you  believe  that  in  the  progress  of  said 
comlMt  the  deceased,  Charles  Blgsby,  drew 
his  knife,  and  that  thereupon  the  defendant 
did  cut  and  Idll  the  said  Charles  Blgsby  In 
defense  of  himself  against  the  said  Charles 
Bigsby,  then  the  defendant  Is  not  entitled  to 
the  full  and  perfect  right  of  self-defense,  but 
would  be  guilty  of  manslau^ter,  and  you 
should  so  find*  and  assess  his  punishment  ac- 
cordingly." 

We  are  of  opinion  these  charges  do  not  cor- 
rectly present  the  law  of  mutual  combat 
Where  parties  enter  into  a  fist  fight  willingly, 
so  as  to  raise  the  Issue  of  voluntary  or  mu- 
tual combat  and  death  results,  the  killing 
may  be  murder,  or  it  may  be  manslaughter, 
owing  to  the  facts  and  circumstances  attend- 
ing the  homicide.  It  is  not  true  In  all  cases 
that  a  killing,  even  with  a  deadly  weapon, 
would  be  murder.  While  neither  party  might 
be  justifiable,  yet  it  may  be  murder  or  man- 
slaughter, and  It  may  be  even,  under  cer- 
tain circumstances,  self-defense.  The  trouble 
with  this  charge  is  that  it  does  not  submit 
the  fects  that  would  justify  convlctlcxi  for 
murder,  nor  does  it  draw  the  distinction  from 
the  facts  l>etween  murder  and  manslaughter. 
A  killing  such  as  indicated  In  the  first  por- 
tion of  the  charge  quoted  might  or  might  not 
be  murd^;  but  it  is  not  murder  as  a  matter 
of  law.  If  the  parties  entered  into  the  com- 
bat willingly  to  fight  with  their  fists,  and 
appellant  was  actuated  by  malice,  or  was 
not  actnated  by  sudd^  passion,  nor  defend- 
ing himself  under  the  law  of  self-defense^  he 
would  doubtless  be  guilty  of  murder  In  the 
second  d^ee;  but  as  stated,  this  Is  not  a 
matter  of  law  to  he  charged  by  the  court  to 
the  jury,  but  the  law  would  apply  only  when 
the  facts  justified  such  a  charga  The  jury 
are  to  pass  upon  the  moving  cause  for  the 
homicide,  and  find  the  facta  whlc4i  would 
authorize  them  to  find  appellant  guilty  of 
murder  in  the  second  d^ree.  The  mere  foct 
that  appellant  drew  his  knife  during  the 
fight,  and  stabbed  deceased,  would  not  au- 
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tiiorlze  tbe  conrt  to  charge  the  Jury  as  a  mat- 
ter of  law  that  It  Is  murder  In  tbe  second 
degree.  See  Foreman  r.  State,  33  Tex.  Cr. 
R.  272,  26  S.  W.  212;  Williams  v.  State.  25 
Tex.  App.  21^  7  S.  W.  666;  and  for  collation 
of  authorities  see  White's  Ann.  Pen.  Code,  H 
1038,  1176,  1218.  In  other  words,  the  court 
was  not  Justified  in  charging  the  Jury  that 
appellant  was  guilty  of  murder  in  the  second 
degree  as  a  matter  of  law  under  the  facts 
stated  In  Its  charge.  If  appellant  killed  de- 
ceased, actuated  by  malice,  or  under  such 
circumstances  as  the  law  would  Indicate  that 
degree,  he  would  be  guilty  of  that  offense; 
but  If  actuated  by  sudden  passion,  which  was 
engendered  by  reason  of  the  conduct  of  the 
deceased  to  take  advantage  of  him,  or  by 
various  reasons  that  might  be  suggested  un- 
der the  evidence,  he  would  be  guilty  of  no 
higher  offense  than  manslaughter.  We  think 
upon  another  trial  the  court  should  charge 
the  Jury  In  accordance  with  the  well-settled 
rule  announced  by  the  decisions  in  this  states 

Deceased  was  killed  with  some  sharp  in- 
stmment.  supposed  to  have  been  a  knife;  and 
we  Intw  from  the  evidence  that  both  parties 
used  knives.  Appellant's  contention,  under 
his  evidence,  is  that  deceased  had  a  knife 
at  the  beginning  of  tbe  fight  and  undertook 
to  use  it  on  him,  and  that  he  did  the  best 
he  could,  and  that  he  cut  deceased  In  order 
to  save  his  own  life.  There  Is  no  description 
of  the  knife  by  any  witness,  as  to  its  size  or 
dangerous  qualities,  and  tbe  only  evidence  we 
have  In  this  connection  Is  the  bare  fact  that 
tbe  party  died  from  the  wounds  infilcted  by 
it  An  exception  was  reserved  In  this  con- 
nection to  tbe  failure  of  the  court  to  instruct 
the  Jury  with  reference  to  article  717  of  the 
Penal  Code  of  18^,  and  failure  of  the  court 
to  define  what  It  takes  to  constitute  a  deadly 
weapon.  Upon  another  trial  these  phases  of 
the  law  should  be  given  in  charge. 

For  the  errors  pointed  out,  the  Judgm«it 
Is  reversed,  and  the  cause  Is  rrananded. 

McCORD,  3^  absent 


BOBINSON  T.  STATSL 

(Court  of  Criminal  Appeals  of  Texas.   Dee.  21, 

1910.) 

1.  LOTTEBIEB  d  28*)— INDICTUBITP— TABXAHCE. 

An  Indictmeat  charged  accused  with  estab- 
lishing a  lottery  for  the  purpose  of  diapoBlng  of 
suits  of  clothes  by  lot  to  be  disposed  oi  "among 
the  persons  who  shonld  become  the  purchasers 
of  tickets  therein,  which  said  tickets  were  then 
and  there  issued  by  'accused'  in  the  form  of 
membership  contracts  in  a  club."  The  proof 
failed  to  bdow  that  tickets  were  issued,  bnt  did 
show  that  the  parties  were  to  pay  a  dollar  a 
week  and  when  the  first  dollar  was  paid  a  re- 
ceipt was  given.  Beld,  that  there  was  a  vari- 
ance. 

[Ed.  Note.~For  other  cases,  see  Lotteries, 
Dec.  Dig.  f  28.*] 


2.  iNDICTlfEHT    AND    IlTrOBlIATIOir    (K  120, 
167*>— UNffECESSAKT    A  VUUKinS  —  KBCKS- 

BiTT  or  Paoor— Vabuhcb. 

Unnecessary  descriptive  averments  do  not 
vitiate  an  indictment,  but  cast  upon  the  prose- 
cution the  burden  of  proving  such  avermeots. 

[Ed.  Note.— For  other  case^  see  IndlctaKot 
and  Information,  Cent  Di»  11815^  631;  Deb 
Dig.  H  120;  167.*1  "  — » 

Appeal  from  Criminal  District  Court,  Gal* 
veston  County ;  E.  B.  Campbell,  Judge. 

J.  B.  F.  Robinson  was  convicted  of  estab- 
lishing a  lottery,  and  appeali.  Beversed  and 
remanded. 

Brockman,  ^hn  &.vnulamB  and  E.  T. 
Branch,  tor  appellant  John  A.  MioMi^,  Aast 
Atty.  Gen.,  for  tbB  State. 

DAVIDSON,  P.  J.  The  Indictment  charged 
appellant  wltii  eataUlBUiig  a  lottwy.  Tbe 
charging  part  is  a»  followa:  "That  J.  B.  F. 
Robinson  •  •  •  ■  did  nnlawfnllr  establish 
a  lottery  for  the  purpose  of  eKposiiig  petaon- 
al  property,  to  wit:  Twmty-aix  ndts  of 
<^othe8,  to  be  by  lot  and  diance  of  obtain 
drawings,  then  and  there  t>elng  oondncted  by 
him  the  said  J.  B.  F.  Robinson,  to  be  dis- 
posed of  and  diatriboted  to  and  among  the 
persona  wbo  shonld  become  tbe  purchasers  of 
tickets  therein,  which  said  tickets  were  then 
and  there  issued  by  the  said  J.  B.  F.  Robin- 
son, In  the  form  of  membership  contracts  in 
a  club^  Oxea  and  there  Instituted,  organixed 
and  promoted  by  the  said  J.  B.  F.  Robinson, 
which  said  membership  certificates  or  si^li- 
cations  ttien  and  there  entitled  the  holder 
thereof  to  participate  In  said  drawing,  In 
which  suits  of  dothes  were  then  and  there 
disposed  of  and  distributed  by  lot  and 
chance."  The  second  count  in  the  Indict- 
ment sets  out  the  form  of  a  written  ai^llca- 
tlon  used  by  the  parties  in  soliciting  member- 
ship In  the  club,  or  rather  tbe  form  of  an 
application  which  was  to  induce  the  .parties 
to  engage  In  drawing  in  the  lottery  or  raffle. 
This  count  was  held  Insufficient  by  tbe  trial 
court  There  are  several  very  Interesting 
questions  su^^ted  for  revision,  trat  ander 
the  view  taken  of  the  case,  we  deem  it  on- 
necessary  to  decide  those  questions. 

It  will  be  noticed  that  the  Indictment 
charged  that  appellant  Issued  tickets  to  par- 
ties who  were  to  draw  in  the  allseed  lottery 
for  the  suits  of  clothea.  The  evldoice  fails 
to  show  that  any  tickets  were  issued.  In 
fact  there  were  no  tickets  Issned.  The  par- 
ties were  to  pay  a  dollar  a  week,  and  when 
the  first  dollar  was  paid  a  receipt  was  given. 
Subsequently  the  dollar  a  week  was  collect- 
ed by  some  one  supposed  to  be  connected 
with  tbe  lottery,  but  no  tickets  were  issued. 
It  Is  contended  that  this  constitutes  a  vari- 
ance between  the  allegation  and  the  evidence 
Introduced  to  support  such  all^tion.  We 
are  of  opinion  this  contention  is  correct  It 
may  have  been  an  unnecessary  allegation. 


•Por  other  eases  sm  lanu  topic  and  secttoa  NUMBER  Id  Dec  Dig.  A  Am.  Die.  Key  No.  8«tUs  ft  Hip'r  JaOam 
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btit  vu  dewrlptlTe.  and  being  deBcripttTeb 
miut  be  prored  as  alleged.  See  State  t. 
Meysenburg.  171  Ho.  1, 71  S.  W.  23S ;  Blocker 
T.  State,  78  S.  W.  95S;  Gray  t.  State,  11 
Tex.  App.  411 ;  Warrington  v.  State,  1  Tex. 
A  pp.  168;  Cameron  t.  State,  9  Tex.  App. 
332.  Unnecessary  descriptive  avermentB  do 
not  vitiate  an  Indictment,  but  cast  the  har- 
den npon  the  pleader  In  tbe  prosecution  of 
proving  such  averments.  Bogera  t.  State,  26 
Tex.  App.  429,  9  S.  W.  762 ;  MartlncK  T.  State, 
51  Tex.  Cr.  R.  685,  103  S.  W.  930. 

It  has  also  been  held  that  when  a  person, 
place,  er  a  thing  neeeasary  to  be  mentioned 
In  an  indictment  Is  described  with  unneces- 
sary particularity,  all  the  circumstances  of 
description  must  be  proved,  and  cannot  be 
rejected  as  surplusage,  for  by  reason  of  the 
pleading  they  are  made  essential  to  Identity. 
See  State  v.  Meysenburg,  eupra ;  Blocker  t. 
State,  supra;  Warrington  v.  State,  supra; 
Rose  V.  State,  1  Tex.  App.  401;  Ranjel  v. 
Stat^  1  Tex.  App.  4(S;  Lunsford  v.  State, 
1  Tex.  App.  448,  28  Am.  Rep.  414;  Courtney 
T.  State,  8  Tex.  App.  261 ;  Mealy  t.  State,  8 
Tex.  App.  383 ;  Collier  v.  State,  4  Tex.  App. 
12 ;  McOee  V.  State,  4  Tex.  App.  625 ;  Watson 
V.  State,  5  Tex.  App.  27;  Allen  v.  State,  8 
Tex.  App.  360 ;  Mosely  t.  State,  9  Tex.  App. 
137;  Cameron  v.  Slate,  9  Tex.  App.  332; 
Wallace  v.  State,  10  Tex.  App.  269 ;  blmpson 
V.  State,  10  Tex.  App.  681 ;  Gerard  v.  State, 
10  Tex.  App.  691;  Gray  v.  State,  11  Tex. 
App.  411;  Davis  v.  State,  13  Tex.  App.  219; 
Cbllders  V.  State,  16  Tex.  App.  527;  Moore 
V.  State,  20  Tex.  App.  279 ;  Stiff  v.  State,  21 
Tex.  App.  255,  17  S.  W.  726;  Coleman  v. 
State,  21  Tex.  App.  526,  2  S.  W.  859;  With- 
ers V.  State,  21  Tex.  App.  212,  17  S.  W.  725; 
r.oyd  V.  State,  22  Tex.  App.  649,  3  S.  W.  670; 
SIcLaurlDe  v.  State,  28  Tex.  App.  530,  13 
S.  W.  992;  Evans  v.  State,  40  S.  W.  98S; 
Ward  V.  State,  21  S.  W.  250;  Knight  v.  State, 
49  S.  W.  383;  Neely  v.  State,  32  Tex.  Cr. 
R.  370.  23  S.  W.  798 ;  HUI  v.  State,  41  Tex. 
2.>7 ;  Butts  V.  State,  47  Tex.  Cr.  R.  494,  84 
S.  W.  586;  Wade  v.  State,  52  Tex.  Cr.  R. 
C20,  108  S.  W.  677;  McAllister  v.  State,  55 
Tex.  Cr.  R.  266,  116  S.  W.  582;  Snetllng  v. 
Stnte,  57  Tex.  Cr.  R.  416,  123  S.  W.  610; 
Efirly  V.  State,  56  Tex.  Cr.  R.  61,  118  S.  W. 
1030 ;  Melton  v.  State,  124  S.  W.  911 ;  Poston 
V.  State,  126  S.  W.  1148;  Tucker  t.  State, 
128  S.  W.  617. 

It  has  also  been  beld  tbat  if  money  1b  nn- 
necessarlly  described,  the  description  must 
be  proved  aa  laid.  Statum  t.  State,  9  Tex. 
App,  273;  Simpson  t.  State,  10  Tex.  App. 
GSl;  Cbliden  t.  States  10  Tex.  Ai^.  627: 
Gerard  t.  Stat^  10  T«x.  A^  691;  Early  v. 
State,  66  Tex.  Cr.  R.  61.  118  S.  W.  1036; 
SnelUng  r.  State.  SI  Tex.  Cr.  R.  416,  128  S. 
W.  MO;  JohMwn  t.  State,  128  S.  W.  597; 
Lnncaater  v.  State,  9  Tex.  App.  S93. 

It  bas  also  been  beld  if  age,  color,  brand, 


or  sex  of  an  animal  is  unnecessarily  allied, 
the  evidence  mast  correspond  with  that  al- 
legation. Hill  T.  State.  41  Tex.  257 ;  Luns- 
ford V.  State.  1  Tex.  App.  448,  28  Am.  Rep. 
414;  Ranjel  v.  State,  1  Tex.  App.  462;  Court- 
ney V.  State,  3  Tex.  App.  201 ;  Allen  v.  State, 
8  Tex.  App.  360;  Davis  v.  State,  13  Tex. 
App.  219;  Cameron  t.  State,  supra;  Gray 
V.  State,  supra ;  Ward  v.  State.  21  S.  W.  25U; 
Loyd  V.  State,  22  Tex.  App.  649.  8  8.  W.  670. 

It  has  also  been  beld  if  a  contract  is  un- 
necessarily described  as  express,  the  allega- 
tion will  not  be  supported  by  proof  of  an  Im- 
plied contract  State  v.  Meysenburg,  171 
Mo.  1,  71  S.  W.  235. 

If  ownership  be  needlessly  alleged,  It  must 
be  proved  as  laid.  Collier  v.  State,  4  Tex. 
App.  12 ;  McLaurine  v.  State,  28  Tex.  App. 
530, 13  S.  W.  9S2;  Rose  r.  State,  1  Tex.  App. 
401. 

If  an  Injured  party  Is  alleged  to  be  a  cor- 
poration, the  evidence  must  support  that  al- 
legation. Tucker  v.  State,  128  S.  W.  617. 

If  stolen  property  be  unnecessarily  de- 
scribed, the  description  must  be  proved  as 
laid.  PoBton  v.  State,  126  S.  W.  1148;  Cole- 
man V.  State,  21  Tex.  App.  526,  2  S.  W.  859. 

If  the  name,  age,  or  sex  of  an  Injured  pnr- 
^  be  alleged,  It  must  be  proved.  Wallace  v. 
State,  10  Tex.  App.  269 ;  Batta  v.  btate,  47 
Tex.  Cr.  R.  494.  84  S.  W.  586;  Mosely  v. 
State,  9  Tex.  App.  137. 

Having  alleged  In  the  indictment  tbat  ap- 
pellant issued  ticketa  to  those  who  were  to 
draw  at  the  lottery,  ae  one  of  the  means  by 
which  the  lottery  was  carried  on,  It  became 
a  descriptive  averment,  and  the  evidence 
should  have  corresponded  with  the  allegn- 
tion.  This  was  a  descriptive  averment  and 
the  evidence  must  so  show  on  the  trial.  Fall- 
are  in  this  respect  constitutes  fatal  variance. 

For  tbe  reason  indicated,  the  Juil^nient  is 
reversed  and  the  cause  la  remanded. 

McCORD,  7„  disqualified. 


OOSWICK  T.  TEMPLETON  ft  HIGH- 
TOWER. 

(Oonrt  of  OItU  ^V^^^ot  Texas.  Dec  IS. 

Appbax,  and  Ebbob  ({  ao*}— JUBUDIOnON— 

AiiocivT  Involved. 

PlalDtifF  sued  on  an  open  account  for  $105.- 
36,  and  defendant  claimed  by  cross-action  a 
debt  for  $166.82.  The  case,  as  dlscloBed  by  th« 
record,  was  gist  tried  in  the  county  court. 
Held  that,  the  amount  in  controversy  being  be- 
low tbe  original  jurisdiction  of  Uie  county 
court,  it  was  without  jurisdiction,  and  hence 
the  Court  of  CItII  Appeals  could  acquire  no  ju- 
risdiction by  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  81-87;  Dec.  Dig.  {  20.  •] 

Appeal  trom  Franklin  County  Court;  G. 
E.  Cowan.  Judge. 
Action  by  Templetoo  ft  Hlgbto^er  against 


•For  other  cases  see  same  topic  and  lecUon  NUMBER  In  Dm.  Dlv.  *  Am.  Dig.  Key  No.  SarlM  ft  Rtp'r  Indexes 
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S.  D.  OoBwlck.  Judgment  for  plalntlffB,  and 
defendant  appeals.  Dismissed. 

Hope  &  ShnrOeff  and  L.  W.  DavldSOTk,  for 
appelant. 

LEfVT,  J.  The  record  In  the  case  shows 
that  the  plaintiffs  In  the  court  below  sned 
for  a  debt  dne  by  open  account  for  $106.36, 
and  the  defendant  claimed  by  cross-action  a 
debt  for  $166.82  dne  by  open  account  It 
seems  from  the  record  that  this  case  was 
tried  In  the  county  court  In  the  first  Instance, 
as  evidraced  by  all  the  file  marks  on  the  pa- 
pers, and  there  Is  nothing  to  show  us  that 
the  case  was  not  brought  and  tried  In  the 
county  court  In  the  first  Instance.  The 
amount  of  tbe  debt  sned  for  Is  below  the 
original  jurisdiction  of  the  county  court, 
and  It  had  no  original  Jurisdiction  to  try  the 
suit,  and  therefore  this  court  acaulres  no 
Jurisdiction  on  appeal. 

The  appeal  Ib  ttuxetore  diamlned. 


ST.  LOUIS,  B.  &  M.  BT.  GO.  t.  DBODDY. 

(Conrt  of  Civil  Appeals  of  Texas.   Dec.  7, 
1910.) 

J.  TbIAI,  (§  266*)— IHSTBUCTION— RE(HJK8T&— 

Necesbiit. 

Where  an  Instruction  is  not  erroneous,  but 
merely  lacks  oompleteness,  a  party  complstnlng 
must  request  a  cbaige  supplying  the  deficiencies. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  628-641 ;   Dec.  Dig.  f  256.*] 

2.  Neulioence  (8  139*)— iNBTancnoNs. 

Where  the  court  made  the  liability  of  a  de- 
fendant depend  on  the-  want  of  ordinary  care, 
which  was  adequately  defined,  that  the  charge 
did  not  completely  define  neiAlgence  was  not 
error. 

[Ed.  Note. — For  other  cases,  see  Neeligence, 
Cent.  Dig.  H  371-877 ;  Dec.  Dig.  |  m*l 

3.  Negliqbncb   (S   134*)  — Fboot— GnouH- 

STANTIiL  EVIOENCE. 

Negligence  may  be  proved  by  drcnmatantial 

evidence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  272;  Dec.  Dig.  {  184.*] 

4.  Evidence  (J  113*)  —  Value  —  Market 
Value. 

While  a  single  sale  of  a  chattel  may  not 
make  a  market,  it  does  not  require  any  great 
number  to  give  market  value  to  similar  chattels 
in  a  Bpecified  locality. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S{  25&-296i  Dec.  Dig.  |  113.*] 

Appeal  from  Refugio  Goiin^  Court;  W. 
Lb  Rea,  Judge. 

Action  by  8.  A.  Droddy  against  the  St 
liouls,  BrownSTllle  &  Mexico  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Claude  Pollard,  B.  J.  McMillan,  and  a  M. 
Aobards,  for  appelant.  Fly  it  Daniel,  tor 
appellee. 

FLY,  J.  This  is  a  suit  by  appellee  to  re- 
cover tbe  value  of  a  mare  killed  at  a  crossing 


by  a  locomotive  belonging  to  appellant  A 
trial  vrith  a  Jury  resulted  in  a  vodict  and 
Judgment  In  favor  of  appellee  for  $500.  This 
Is  a  second  appeal.   114  S.  W.  902. 

The  mare  was  killed  through  the  n^li- 
gence  of  appellant  and  this  is  not  questioned 
In  the  brief;  the  appeal  being  based  on  the 
alleged  failure  to  prove  a  market  value  of 
the  animal,  and  supposed  erron  In  tbe 
charge,  and  the  admission  of  the  testlnxmy 
which  was  offered  to  prove  market  value. 

The  conrt  gave  a  definition  of  ordinary 
care,  to  which  no  objection  is  urged,  and  in- 
structed the  Jury  that  unices  tbe  evidoice 
showed  that  there  was  a  lack  of  ordinary 
care  on  the  part  of  the  employes  of  appel- 
lant In  operating  its  locomotive  and  train, 
and  that  tbe  striking  of  the  animal  was  doe 
alone  to  such  want  of  ordinary  care,  they 
must  find  for  appelant  This  vras  followed 
by  a  definition  of  negligence  which,  while 
not  a  full  and  complete  definition,  is  not  es- 
sentially erroneous.  It  may  be,  as  stated  by 
appellant,  that  the  charge,  "when  boUed 
down,"  amounted  to  nothing  but  a  atatonent 
that  "n^llgence  In  law  is  n^llgence."  but 
if  so,  appellant  should  have  requested  an  In- 
struction supplying  the  deficienclee  in  the  in- 
struction. There  is  no  vice  in  the  charge, 
and  it  was  undoubtedly  harmless.  'Hie  state- 
ment that  the  charge  told  the  Jury  nothing  Is 
inconsistent  with  the  claim  that  "the  fact 
that  the  Incorrect  definition  as  given  by  the 
conrt  was  harmful  to  this  appellant  cannot 
be  successfully  disputed,"  and  the  statanent 
immediately  following  the  last,  that  "the 
Jury  were  left  without  any  definition  of  what 
constitutes  negligence  to  which  they  could 
anchor,  and  were  left  free  to  exercise  th^ 
own  theories  and  imaginations  upon  what 
might  be  the  true  test  of  negligence."  In 
other  words,  app^ant  under  Its  own  claim, 
is  In  tbe  same  position  it  would  have  been 
had  no  definition  of  n^llgence  been  att»npt- 
ed,  and  it  has  been  held  that  it  is  not  error 
to  fall  to  define  negligence.  Railway  v. 
France,  2  WUlBon,  Civ.  Cas.  Ct  App.  S  70S. 
The  charge  could  not  have  Injured  appellant 
because  tbe  court  made  the  liability  of  ap- 
pellant depend  on  the  w^ant  of  ordinary  care, 
which  was  defined,  and  that  Instruction, 
when  taken  with  the  chai^  that  Is  assailed, 
placed  the  matter  properly  before  the  Jury. 
What  has  been  said  applies  to  the  d^nltion 
given  of  contributory  negligence.  It  may  be 
«ald  further  that  the  Issue  of  contributory 
negUgmce  was  clearly  presented  to  the  Jury. 

It  was  not  error  to  chai^  that  negligence 
could  be  proved  by  circumstantial  evidence. 
The  case  as  to  negligeice  was  baaed  largely 
on  circumstances,  and  It  was  not  Improper  to 
Inform  the  Jury  that  negligence  conld  be 
proved  by  such  evidences  It  Is  not  denied 
that  ai^Iant  was  guilty  of  negligrace.  and 
the  objection  to  the  charge  is  therefore  • 
mere  abHtractlon. 


■ror  ctlur  catai  see  suae  topte  and  section  NUMBBH  la  Deo.  Dig.  A  Am.  Dig.  by  No.  Barlss  ABap'riBism 
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MotNTTRB  SHERSON, 


The  tesUmony  of  the  three  wltDeBses  as  to 
the  market  valne  of  the  mare  was  properly 
admitted,  and  ttielr  teetlmony  showed  that 
the  animal  had  a  market  value  In  Befogio 
county.  Each  of  them  swore  poaltlTely  that 
the  mare  did  have  a  market  Talue  in  that 
countr.  While  a  single  sale  may  not  make 
a  market,  it  does  not  require  any  great  num- 
ber to  give  market  Talue  to  property  in  a 
certain  locally. 

The  judgmoit  li  affirmed. 


McINTYRB  et  al.  v.  EMERSON. 
(Court  of  Civil  Appeals  of  Tezas.   Dec  17, 

Two.) 

1.  Costs  (S  238*)  —  Appeals  —  Appkal  vboh 
JuanoB  07  THE  Peace — Statute. 

Where  a  remittitar  is  entered  in  the  coanty 
court  redadof^  the  amoont  of  a  judsinent  recov- 
ered in  a  justice's  court,  the  costs  should,  under 
the  direct  provisions  of  Rev.  St.  1895,  art. 
1436,  be  taxed  asainst  tiia  one  who  entered  the 
remittitur. 

[Eld.  Note.— For  other  cases,  see  OostB,  Cent. 
Dig.  S  913;  Dec  Dig.  I  238.*] 

2.  Costs  (|  238*)  ~  Appeal  in  Appellate 

CtoUBT. 

Where  a  remittitur  was  entered  in  the 
county  court  which  reduced  the  judgment,  there- 
by making  it  smaller  than  the  one  recovered  in 
justice's  court,  the  costs  under  Rev.  St.  1895, 
art.  1436,  staotild  have  been  taxed  against  the 
ai^>ellee  In  the  county  court,  but,  as  that  was 
not  called  to  the  attention  of  the  county  court, 
costs  of  a  further  appeal  to  the  Court  of  CSvil 
Appeals  must  be  taxed  against  the  appellant  in 
the  coonty  court,  be  being  also  the  appellutt  In 
the  Oonrt  <tf  Civil  Ai^eals. 

[Ed.  Note.— For  other  cases,  see  Oosts,  Oent. 
Dig.  1  912;  Dec  Dig.  |  238.*] 

S.  Rxpunir  (|  124*)— liUniLiTT  on  Bonds— 

ElxTEKT— Costs. 

The  sureties  on  a  replevin  bond  are  not  lia- 
ble for  the  costs  In  the  suit. 

[Efd.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  i  4&4;  Dec.  Dig.  I  124.*] 

4.  APPEAI.  AND  Ebbob  (|  1074*)— Rxtiew— 

Habuless  Ebbok— Subeties. 

Where  tha  sureties  on  a  replevin  bond  In 
justice's  court  were  also  sureties  on  au  appeal 
bond,  on  plaintiff's  appeal  to  the  coanty  court 
from  an  adverse  judgment,  it  was  harmless  er- 
ror for  the  costs  of  the  appeal  to  be  taxed 
against  them  as  sureties  on  tiie  replevin  bond. 

(Ed.  Note.— For  other  cases,  see  Aiveal  and 
Erro^r^^  Cent.  Dig.  IS  4248-4252;  Dec  Dig.  S 

Appeal  from  Dallas  County  Court;  W.  M. 
Holland,  Judge. 

Action  by  W.  O.  Mclntyre  and  another 
against  A.  D.  Ehnersou.  A  judgmoit  for  de- 
fendant In  Justice's  court  was  affirmed  in  the 
county  court,  and  plaintiffs  and  their  sureties 
on  the  appeal  bond  to  the  county  court  ap- 
peal. Judgm^t  modified  on  rehearing,  and, 
as  modified,  affirmed. 

M.  Ll  Horrls,  for  appellants; 

BOOKHOUT,  J.  This  suit  was  filed  May 
4,  1908,  before  J.  F.  WUllams,  Justice  of  the 


peace  for  precinct  No.  1,  Dallas  county,  Tex., 
by  Suzanne  Mclntyre,  Joined  by  her  husband, 
W.  G.  Mclntyre,  to  recover  of  A.  D.  EmersoQ 
certain  personal  property  and  wearing  ap- 
parel belonging  to  Mrs.  Mclntyre  as  her  sep- 
arate property,  alleged  to  be  of  the  value  of 
$198.75.  Defendant  filed  general  demurrer 
and  general  dmlal.  When  the  suit  was  flIeJ 
plaintiffs  at  the  same  time  filed  in  due  form 
affidavit  and  bond,  and  caused  a  writ  of 
seqnestratloD  to  issue,  under  which  the  con- 
stable took  possession  of  said  property,  and, 
defendant  declining  to  replevy  at  the  end  of 
10  days,  plalntlffa  filed  replevy  bond  with 
W.  F.  Foy  and  G.  S.  Conrad  as  sureties,  and 
took  possession  of  said  property.  Trial  was 
had  October  7,  1908,  in  said  Justice  court, 
and  Judgmoit  was  rendered  In  favor  of  A. 
D.  Emerson  ag&lnst  plaintiffs  for  a  board  hill 
of  f  175  and  a  foreclosure  of  a  boarding  house 
lien  or  Hen  as  a  pledge  ou  said  property, 
with  jndgm^t  against  both  plalntifTs  and 
the  said  sureties  on  said  replevy  bond  for 
said  sum  of  $175 — said  property  being  valued" 
by  Items  in  the  decree  aggregating  the  sum 
of  $198.75;  said  decree  also  adjudged  plain- 
tiff and  said  sureties  to  pay  all  costs  of 
suit.  From  said  Judgment,  Suzanne  Mclo- 
tyre  Joined  pro  forma  by  her  said  husband, 
W.  G.  Mclntyre,  took  au  appeal  to  the  coun- 
ty court  at  law  of  Dallas  county.  In  said 
court  on  October  22,  1909,  trial  was  had  be- 
fore the  court,  and  a  Judgment  was  rendered 
In  favor  of  A.  D.  Emerson  and  against  both 
plaintiffs  for  $175.  By  motion  filed  and  al- 
lowed defendant  remitted  $80  of  said  Judg> 
ment.  The  court  entered  Judgm^t  for  $95, 
the  value  of  the  goods  replevied.  To  the 
Judgment  so  rendered  plaintiff  Suzanne  Mc- 
lntyre and  all  of  said  sureties  excepted,  and 
gave  notice  and  have  perfected  their  appeal 
to  this  court. 

At  a  former  day  of  the  court  we  affirmed 
the  Judgment  without  a  written  opinion.  It 
appearing  that  the  debt  for  which  the  suit 
was  instituted  was  for  board  Incurred  by  Su- 
zanne Mclntyre  and  her  husband  to  appel- 
lee, A.  D.  Emerson,  and  that  he  held  a  board- 
ing house  Hen  to  secure  the  same  as  well 
as  a  contract  lien  on  the  property  of  appel- 
lants, and  that  the  amount  claimed  In  the 
suit  for  board  was  the  amount  actually  due 
therefor,  the  Judgment  was  correct 

The  motion  for  rehearing,  however,  con- 
tends that  the  Judgment  of  the  county  court 
being  less  than  the  Judgment  in  the  Justice's 
court,  appellants  should  recover  their  costs 
In  the  county  court.  This  contention  is  sus- 
tained. After  the  remittitur  was  entered  the 
Judgment  of  the  county  court  was  lees  than 
the  Judgment  In  the  Justice's  court  Under 
the  statute  the  costs  In  the  county  court 
should  have  been  taxed  against  Emerson. 
Rev.  St  1895,  art  1436.  The  Judgment  will 
be  so  reformed  as  to  tax  appellee  with  the 
court  costs  of  the  county  court  Carriage 
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Co.  T.  Bosette,  20  Tex.  Glv.  App.  273,  48  S. 
W.  888. 

It  Is  also  InstBted  that  ttae  couotr  court  erred 
In  rendering  Judgment  against  W.  F.  Foy 
and  C.  S.  Conrad,  sureties  upon  appellants' 
replevin  bond.  It  Is  held  tbat  sureties  on  a 
replevin  bond  are  not  liable  for  tbe  costs  of 
suit  Henderson  v.  Brown,  IS  Tex.  Civ.  App. 
464,  41  S.  W.  406. 

In  the  Instant  case  the  sureties  on  the  re- 
plevin bond  were  also  sureties  on  the  appeal 
bond  In  the  appeal  from  the  Justice's  court, 
and  were  liable  for  the  costs,  If  the  appeal 
was  not  prosecuted  to  effect  The  appeal 
not  having  been  prosecuted  to  eftect,  the 
sureties  on  tbe  appeal  bond  were  liable  for 
costs.  The  error,  therefore,  In  taxing  costs 
against  the  sureties  on  the  replevin  bond  was 
harmless.  The  Judgment  will  be  reformed 
so  as  to  tax  the  costs  In  tbe  county  court 
against  the  appellee  Emerson.  The  county 
Judge  doubtless  would  have  corrected  the 
Judgment  bo  as  to  tax  the  costs  of  the  county 
court  against  appellee  had  his  attention  been 
called  to  the  matter  by  motion  for  new  trial 
or  motion  to  retax  the  costs.  Tbe  costs  of 
this  appeal  are  therefore  taxed  against  appel- 
lants. 

The  motion  for  rehearing  Is  granted  and 
the  Judgment  reformed,  and,  as  reformed.  Is 
affirmed. 


HASSELL  et  al.  T.  STEINMANN. 
(Court  of  Civil  Appeals  of  Texas.  Dec.  3,  1910.) 

1.  GUAEDIAN    AND    WaBD    (5    163*)— SeTTLB- 

iiENT  or  Estate— CoLLATEBAL  Attack. 
While  hinds  In  the  hands  of  a  guardian  to 
bis  ward's  credit  is  a  trust  fund,  and  may  be 
pursued  and  claimed  by  the  ward,  she  cannot 
do  so  by  collateral  attack  of  the  judgments  and 
orders  of  the  county  court  settlin?  tbe  matter 
of  tbe  guardianship,  and  settling  bis  estate  aft- 
er his  death ;  the  county  court  in  matters  of 
probate  being  a  court  of  general  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  $  544;  Dec  Dig.  S  163.*] 

2.  Bills  and  Notes  (J  534*)— Action— At- 
tobnet's  Fees— Evidence. 

The  provision  in  a  note  for  payment  of  10 
per  cent,  attorney's  fees  If  the  note  is  placed  in 
tbe  hands  of  an  attorney  for  collection  is  one  of 
indemnity,  and  not  for  liquidated  damages,  and 
therefore  tbe  maker  is  liable  only  for  the  fees 
agreed  to  be  paid  by  the  holder  of  the  note  to 
his  attorney,  or,  In  the  absence  of  such  agree- 
ment, for  reasonable  fees;  so  that,  in  the  ab- 
sence of  any  proof  on  the  matter,  it  is  error  to 
include  any  amount  for  fees  in  the  judgment 
in  an  action  on  tbe  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1046,  1047;  Dec.  Dig.  | 
534.*] 

3.  Bills  akd  Notes  ft  534*)- Action— At- 

TOBNET*S  FBEB— EWlDBNCE. 

Id  an  action  on  a  note  tor  the  balance 
thereof,  after  deducting  tbe  net  amount  realized 
by  sale  under  a  trust  deed  given  to  secure  it 
that  from  the  proceeds  of  the  sale  the  trustees 
named  In  the  deed  of  trust  paid  the  attorney 
as  a  fee  a  certain  suoi,  less  than  10  per  cent 
of  ths  sum  so  collected,  was  in  effect  payment 


by  the  holder  of  the  note,  so  as  to  make  Its  de- 
duction from  the  amount  arising  from  the  sale 
proper  under  the  provision  of  the  note  for  pay- 
ment of  lO  per  cent,  attorney's  fee  in  case  oC 
the  note  being  placed  in  the  hands  of  an  attor* 
ney  for  collection. 

[Ed.  Note.— For  other  cases,  sec  Bllla  and 
Notes,  C«nt  Dig.  U  1946^1^7;  Dea  Dig.  I 
534.*]   

Error  from  Dallas  Oranty  Oomt;  W.  BL 
Holland,  Judge. 

Action  by  Lizzie  Stelnmann,  executrix, 
against  Irma  Hassell  and  another.  Judg- 
ment for  plalntlflT.  Defendants  brine  utot. 
Reformed,  and  affirmed  on  condition. 

Short  ft  Field,  for  lAalntlflb  In  error.  K. 
R.  Craig,  for  defendant  In  error. 

TALBOT,  J.  This  suit  was  bronsM  the 
defendant  In  error,  LlBle  Sttinmaim,  against 
the  plaintiffs  In  error  upon  a  promissory  note 
for  tbe  sum  of  J850.  The  petition  alleges 
that  Irma  Von  Haxthausen  executed  her  note 
to  tbe  plaintiff  on  the  14th  day  of  Janoar?, 
1907,  due  on  tbe  5tta  day  of  January,  lOOS, 
with  Interest  from  date  at  tbe  rate  of  8  per 
cent  per  annum,  and  providing  for  the  pay- 
ment of  10  per  cent  attorney's  fees  if  not 
paid  at  maturity,  and  placed  In  the  bands 
of  an  attorney  for  collection;  that  the  same 
was  due  and  bad  been  placed  in  tbe  bands 
of  her  attorney,  who  brought  ttae  action  for 
ttae  purpose  of  collecting  the  same,  and  that 
plainttfT  had  contracted  to  pay  her  attorney 
tbe  10  per  cent  specified  In  the  note  for  his 
services;  that  the  defendant  since  the  execu- 
tion of  said  note  intermarried  with  Jess  Has- 
sell, her  codefendant,  and  that  she  Is  po»- 
sessed  of  a  separate  estate  out  of  which  plaln- 
tlfTs  debt  can  be  made.  The  petition  was 
filed  on  tbe  20th  day  of  February,  190&. 

Tbe  defendants  pleaded  a  general  denial 
and  specially,  among  other  things,  that  tbe 
note  sued  on  was  executed  for  borrowed  mon- 
ey, and  secured  by  a  deed  of  trost  on  three 
lots  In  StemmoDS*  addition  to  ttae  dty  of  Oak 
Cliff,  which  she  at  tbe  time  belieTed  to  be 
the  funds  of  the  plaintiff;  that  she  bad 
learned  since  said  transaction  that  tbe  funds 
lent  ber  and  for  which  said  note  was  execut- 
ed really  belonged  to  defendant  The  alleged 
facts  upon  which  defendant  bases  her  dalm 
of  ownership  of  ttae  mon^  are,  in  substance^ 
tiiat  she  is  ttae  daughter  of  Meleel  and  Isa- 
belle  Haxthausen;  that  taer  father  died  in 
1885,  leaving  a  widow,  defmdant's  mother, 
and  four  minor  children,  of  which  defendant 
was  tbe  youngest;  that  taer  mother  caused 
a  policy  of  insurance  for  92,000  to  be  issued 
npoD  taer  llfo  payable  In  case  of  her  death 
to  ttae  defendant;  Uist  ta«r  mother  died  In 
1896,  when  defendant  was  12  years  or  age, 
and  Charles  Stdnmann,  learning  that  a  pol- 
icy of  Insurance  for  $2,000  bad  been  provided 
to  defray  ber  UrisiK  expenses  dnrlnt  her 
young  llfe^  and  being  tenq^ted  by  ttae  cppor- 
tunlty  to  obtain  custody  of  said  fund,  took 
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defendant  to  his  faome  to  be  reared  and  cared 
for;  that  Cbarles  Steinmann  wna  appointed 
gnardtan  of  the  person  and  estate  of  defend- 
ant by  the  county  court  of  Dallas  county, 
and  as  sacb  guardian  collected  the  policy  of 
insurance  of  $2,000;  that  be  made  settle- 
ments from  time  to  time  of  tbe  estate  of 
bis  ward  until  the  16th  day  of  May,  IQOS, 
when  he  made  the  sixth  annual  settlement 
showing  fnnds  in  his  possession  belonging 
to  hlB  ward,  amounting  to  $1,405;  that  de- 
fendant waa  entitled  under  the  terms  of  her 
grandfather's  will  to  the  interest  In  his  es- 
tate of  $8,000;  that  her  guardian,  by  repre- 
sentations made  to  the  executor  of  said  will, 
received  in  July  and  Angnst,  1903,  during  the 
existence  of  bis  guardianship,  sums  of  mon- 
ey which  are  itemized  In  said  answer,  aggre- 
gating $5,:i93.70,  all  of  which  he  concealed 
from  tbe  court  which  had  appointed  him 
guardian,  and  withheld  from  bis  account  of 
said  estate ;  that  In  the  month  of  September, 
1908,  ber  guardian  -caused  an  application  to 
be  made  to  tbe  district  court  of  Dallas  county 
for  the  removal  of  her  disabilities  as  a  minor 
In  order  to  tramlnate  his  liability  as  her 
gnardlan,  and  to  assist  him  in  appropriating 
her  estate  to  his  own  use  without  Incurring 
liability  for  tbe  sums  received  from  the  es- 
tate of  her  grandfather ;  that  a  decree  was 
obtained  in  the  district  court  removing  her 
disabilities,  and  thereupon  her  guardian  un- 
dertook to  make  his  final  settlement  in  the 
county  conrt  and  to  obtain  a  discharge;  that 
a  final  settlement  was  prepared  la  which 
there  was  a  balance  of  tbe  funds  derived 
from  the  policy  of  Insurance  Issued  upon  the 
life  of  her  mother  shown  to  be  due  amounting 
to  $1,246.80;  that  there  was  due,  In  addition 
to  said  sum  of  the  funds  which  bad  been 
received  from  tbe  estate  of  her  grandfather, 
at  that  time  $3.192.52i^,  which  was  withheld 
from  said  account  and  concealed  from  the 
court ;  that  ber  guardian  caused  a  receipt 
to  be  i^pared,  which  at  his  request  she  sign- 
ed and  acknowledged  before  a  notary  public, 
showing  she  had  received  from  her  guardian 
the  balance  of  $1,246.80  shown  upon  said  set- 
tlement, and  her  guardian  was  discharged; 
that  afterwards,  on  the  1st  day  of  May,  19(M, 
at  which  time  said  defendant  had  attained 
her  majority,  her  guardian  received  the  fur- 
ther sum  from  the  estate  of  her  grandbither 
of  $2,040,  making  the  entire  sum  due  from 
said  Steinmann  to  her  of  $8,4~0.12;  that  her 
guardian,  who  was  tbe  husband  of  the  plain- 
tiff In  this  action,  died  in  tbe  month  of  June, 
1906;  that  be  had  no  property  or  effects  at 
the  time  of  his  death  except  tbe  said  fund 
which  belonged  to  defendant,  and  which  ue 
had  taken  and  appropriated  to  bis  own  use 
with  the  Intent  to  deprive  defendant  of  It ; 
that  administration  was  taken  out  on  the 
estate  of  Charles  Steinmann  in  the  county 
court  of  Dallas  county,  Tex.,  and  that  the 
plaintiff  had  no  property  or  effects  save  and 
except  that  which  had  been  set  apart  to  ber 
oat  of  the  estate  of  her  husband  by  tbe  orders 
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of  said  court,  all  of  which  said  estate,  of 
whatever  It  consisted,  was  acquired  with  the 
trust  funds  In  the  bands  of  said  deceased, 
which  was  really  the  property  of  defendant ; 
that  at  the  time  she  applied  to  the  plaintiff 
for  tbe  loan  which  is  represented  by  the 
note  sued  on  she  had  no  knowledge  of  the 
facts  related  in  said  answer,  and  did  not 
know  that  the  sum  which  she  was  borrowing  ' 
was  really  her  property  which  had  been  tak- 
en by  ber  guardian  and  Invested  in  his  own 
name,  and  had  been  Inventoried  and  admin- 
istered as  a  part  of  his  estate  by  the  plain- 
tiff; that  plaintiff  knew  said  fund  was  the 
property  of  defendant  when  she  lent  it;  that 
the  deed  of  trust  given  to  secure  the  note 
was  in  fact  void,  because  It  secured  no  real 
Indebtedness;  that  defendant  was  not  liable 
on  said  note,  and  prayed  that  the  same  and 
the  deed  of  trust  executed  by  her  to  secure 
Its  payment  be  canceled.  On  February  8, 
1909,  plaintiff  filed  an  additional  petition, 
in  which  she  alleged  she  has  caused  the  deed 
of  trust  executed  to  secure  the  payment  of  de- 
fendant's note  to  be  foreclosed  and  the  prop- 
erty descrlt>ed  therein  to  be  sold,  from  which 
she  realized  the  sum  of  $546.60,  which  she 
allowed  as  a  credit  on  said  note  of  March 
3,  1908,  lea\ing  a  balance  due  of  $382.36. 
A  statement  of  the  sums  bid  at  the  sale  of 
the  mortgaged  property  accompanies  the  an- 
swer, and  shows  the  gross  amount  bid  to  be 
$625,  and  the  costs  of  the  sale  to  amount  to 
$23.75  and  attorney's  fee  for  collecting  $G01.- 
25  to  be  $54.65,  leaving  a  balance  to  he  cred- 
ited on  the  note  of  $546,60,  and  praying  for 
Judgment  for  the  balance  due  on  said  note 
of  $382.36,  with  interest  thereon  from  March 
3,  190S,  at  8  per  cent,  and  10  per  cent,  attor- 
ney's fees. 

To  tbe  answer  of  the  defendant,  tbe  plain- 
tiff filed  a  supplemental  petition  containing  a 
general  demurrer,  special  demurrers,  and  a 
general  denial.  The  special  demurrers  are 
to  tbe  effect  (1)  that  it  la  not  shown  by  the 
allegations  of  the  answer  that  plaintiff  la 
In  any  wise  liable  for  the  alleged  wrongs  and 
frauds  of  plaintiff's  deceased  husband,  Charles 
Steinmann;  (2)  that  the  allegations  of  said 
answer  are  too  Indefinite  to  identify  the  mon- 
ey borrowed  by  defendant  as  the  money 
charged  to  have  been  collected  for  her  by 
Charles  Steinmann  and  appropriated  to  bis 
own  use;  (3)  that  said  answer  shows  no  de- 
fense to  the  note  sued  on,  because  It  appears 
from  the  allegations  thereof  that  the  money 
borrowed  by  defendant  bad  h&eo  adjudicated 
and  set  apart  to  plaintiff  as  an  allowance  by 
the  probate  court  having  jurisdiction  and 
control  over  the  administration  of  the  es- 
tate of  Charles  Steinmann,  and  that  plain- 
tiff's title  to  said  fund  so  derived  cannot  be 
impeached  In  a  collateral  proceeding.  The 
plaintiffs  special  exceptions  to  defendants 
answer  were  SDstalned,  and  a  trial  upon  the 
merits  of  the  case  resulted  in  a  judgment 
in  favor  of  the  plaintiff  for  $382.86,  with  In- 
terest thereon  firom  March  8,  1908,  at  t3ie 
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jrate  of  8  per  cent  per  Bnnnia  and  for  f41-03 
attorney's  fees,  amounting  In  all  to  the  sum 
of  $451.42.  Defendants  excepted  to  the  ac- 
tion and  Judgmoit  of  the  court,  gave  notice 
of  appeal,  and  now  have  the  case  before  thla 
court  on  writ  of  error. 

Appellants'  first,  second,  third,  and  fourth 
assignments  of  error  complain  of  the  court's 
action  in  sustaining  the  plaintifTs  special 
exceptions  to  their  special  answer,  the  sub- 
stance of  which  is  set  out  In  the  former  part 
of  this  opinion.  We  think  there  was  no  re- 
versible error  in  the  action  of  the  court  The 
proposition  contended  for  by  appellant  that 
the  funds  in  the  hands  of  a  guardian  to  the 
credit  of  bts  ward  is  trust  fund  and  may  (in 
:a  proper  proceeding)  be  pursued  and  claimed 
by  the  ward  so  long  as  It  can  be  identified 
•either  in  the  hands  of  the  guardian  or  of 
any  other  person  who  takes  It  with  knowl- 
■ec^e  of  the  trust  la  doubtless  correct  but 
we  do  not  think  appellant  Is  in  a  position 
-to  Interpose  in  this  suit  and  Insist  upon  the 
facts  set  forth  In  her  answer  as  a  defense 
to  the  cause  of  action  pleaded  by  the  appel- 
lee. The  allegations  of  the  answer  show 
that  Charles  Stelnmann,  as  the  guardian  of 
appellant  executed  a  bond  in  the  sum  of  ¥4,- 
000,  and  as  such  guardian  regularly  admin- 
istered the  estate  of  his  ward  in  the  county 
'Or  probate  court  of  Dallas  county.  It  fur- 
ther appears  from  the  allegations  of  said  an- 
swer that  after  the  death  of  Stelnmann, 
there  was  an  administration  upon  his  estate, 
and  that  the  money  or  property  from  which 
it  was  derlred  loaned  to  Mrs.  Hassell  was' 
received  by  the  appellee  by  way  of  allow- 
ances made  to  her  by  orders  or  Judgments 
of  the  probate  court  during  said  administra- 
tion out  of  her  husband's  estate.  If,  there- 
fore, appellant  Mrs.  Hassell  was  the  owner 
of  the  property  which  appeared  to  belong  to 
the  estate  of  Charles  Stelnmann  at  the  date 
of  bis  death,  we  think  her  proper  remedy 
was  to  go  Into  the  court  in  which  Stein- 
mann's  estate  was  being  administered,  and 
there  apply  to  have  her  right  to  such  of 
the  property  Inventoried  as  the  projwrty  of 
Stelnmann  established,  and  atich  property 
stricken  from  the  inventory ;  or,  if  her  right 
to  the  property  was  not  known  to  her  until 
nfter  Stelnmann's  guardianship  of  her  es- 
tate and  the  administration  of  his  estate  had 
been  closed,  she  should  have  made  applica- 
tion to  Iiave  said  guardianship  and  the  ad- 
ministration of  said  estate  reopened,  to  the 
end  that  her  right  to  the  property  charged 
to  have  been  embezzled  or  appropriated  by 
her  said  guardian  might  be  adjudicated  and 
such  orders  made  settli^  aside  former  judg- 
ments, by  which  she  was  deprived  of  said 
property,  as  the  law  and  facts  Justified.  We 
'do  not  think  the  appellant  Mrs.  Hassell 
conld  Ignore  the  county  court  in  the  matter 
'  of  accounts  and  settlements  with  ber  guard- 
iian  and  the  sureties  upon  his  bond,  and  the 
AoUioTity  and  Jurisdiction  of  said  oonrt  to 

'  aside  and  annul  its  former  Judgments 


affecting  appellant's  rights  In  the  matters 
alleged  in  this  suit  and  collaterally  attack 
and  Impeach  said  Judgments  as  is  sought  to 
be  done  In  this  case.  That  the  county  court 
In  matters  of  probate  is  a  court  of  general 
Jurisdiction  and  Its  orders  and  Judgments 
cannot  be  collaterally  attacked  will  hardly 
be  questioned. 

The  fifth  assignment  of  error  is  that  "a 
provision  in  a  note  for  -the  payment  of  at- 
torney's fees  if  the  note  Is  placed  in  the 
hands  of  an  attorney  for  collection  Is  a  con- 
tract of  Indemnity,  and  not  for  liquidated 
damages.  To  entitle  the  holder  of  such 
note  to  recover  such  fees,  he  must  allege  a 
contract  to  pay  the  stipulated  price  for  serv- 
ices, and  prove  It  as  alleged."  We  think 
this  assignment  should  be  sustained.  It 
seems  to  be  well  settled  by  the  more  recent 
decisions  of  the  appellate  courts  of  this  state 
that  a  stipulation  in  a  note  for  the  payment 
of  attorney's  fees,  if  the  note  is  not  paid  at 
maturity,  and  ia  placed  In  the  liands  of  an 
attorney  for  collection,  Is  a  mere  contract  of 
Indemnity  and  not  for  liquidated  damages, 
and  that  to  authorize  a  recovery  for  such 
fees,  It  devolves  upon  the  plaintiff  to  allege 
and  prove  either  that  she  had  paid  or  con- 
tracted to  pay  the  amount  expressed  In  the 
note.  Tills  is  but  a  well-settled  rule  that  in 
enforcing  contracts  of  Indenmlty  the  plaintift 
must  allege  and  prove  the  extent  to  which 
he  has  been  damnified.  The  contract  being 
one  of  indemnity  against  actual  damages 
which  the  holder  of  the  note  may  sustain  by 
way  .of  expense  incurred  In  the  coUectlon  of 
the  note,  the  maker  is  liable  only  for  the 
fees  actually  agreed  to  be  paid  the  attorney, 
or,  in  the  absence  of  special  contract  such  as 
are  reasonable.  If  the  holder  of  the  note 
has  agreed  with  the  attorney  to  pay  the  en- 
tire amount  stipulated  in  the  note,  then,  In 
the  absence  of  fraud  or  collusion,  the  debtor 
could  not  defeat  the  collection  of  such 
amount  on  the  ground  that  It  was  unreason- 
able. Texas  Land  &  Loan  Co.  v.  Bobertaon, 
38  Tex.  Civ.  App.  621,  85  8.  W.  1020 ;  Ham- 
mond V.  Atlee,  IS  Tex.  Civ.  App.  267,  39  S. 
W.  600;  Robertson  v.  Holman,  36  Tex.  Civ. 
App.  31,  81  S.  W.  326;  Bolton  t.  Glfford  & 
Co.,  45  Tex.  Civ.  App.  140,  100  S.  W.  210; 
O'Connell  v.  Rngely,  48  Tex.  Civ.  App.  456, 
107  S.  W.  161;  Reed  v.  Taylor,  129  S.  W. 
864;  Dunovant's  Estate  t.  Stafford  &  Co., 
36  Tex.  C^v.  App.  33,  81  S.  W.  101;  First 
Nat.  Bank  v.  J.  I.  Campbell  Co.,  114  S.  W. 
887 ;  MosteUer  t.  Asten,  129  8.  W.  1130.  tn 
the  case  at  bar  it  Is  alleged.  In  snbstance, 
that  idalnttff  contracted  with  her  attorney 
to  pay  him  10  per  cent  of  the  balance  alleged 
to  l>e  due  on  the  note  sued  <m  as  a  fee  In 
this  case,  but  there  is  no  ^oof  whatever  of 
such  contract  Without  such  proof  the 
court  was  not  authorized  to  render  Judgment 
In  favor  of  plalntlfl  for  the  $41.03  allowed 
as  attorney's  fees,  and  to  that  extoit  tfie 
Judgment  is  moneons.  With  respect  to  tte 
sum  of  ^4.60  charged  to  have  been  paid 
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pUlntifTB  attorney  for  serrlces  rendered  In 
the  collection  of  the  amount  realized  on  the 
eale  nnder  the  deed  of  trust  given  to  secure 
the  payment  of  the  note,  It  Is,  In  effect,  al- 
leged and  shown  by  the  evidence  that  said 
sum  was  actually  paid  by  the  trustee  named 
Id  said  deed  under  the  terms  of  the  contract, 
and  presumably  at  tbe  instance  of  plaintiff. 
This  was  equivalent  to  the  payment  of  said 
sum  by  the  plalntlfT,  and  was  a  proper 
charge  to  be  deducted  from  the  amount  aris- 
ing from  the  sale  of  the  property  covered  by 
the  deed  of  trust 

It  is  therefore  ordered  that  If  tlie  appellee 
flball.  within  10  days  after  the  rendition 
herein,  file  In  this  court  a  remittitur  of  the 
snm  of  941.08,  being  the  amount  of  attor- 
ney's fees  recovered  in  the  county  court,  the 
judgment  of  that  court  will  be  reformed  and 
affirmed  for  the  remainder  of  said  Judgment ; 
otherwise  said  Judgment  will  be  reversed, 
and  the  cause  remanded- 


HAMNER  T.  GAERErrr  et  aL 

<Court  of  CiTil  ^peals  of  Texas.    Oct  IB, 
1910.) 

1.  Statutbs  (I  184*)— OoNsiBncnow— Leois- 

UTIVK  IhTBKT. 

The  court  in  detem^nin^  the  scope  of  a 
statute  must  coi»ider  the  evil  intended  to  be 
remedied  in  connection  with  the  law  as  It  pie- 
vionsly  existed. 

[Bd.  Note^For  otlier  cases,  see  Statutes, 
Chnt  Dig.  I  362;  Dee.  Dig.  |  184.*] 

SL  Apfeai,  and  Ebbob J!  889*)— TncB  tob  Ap- 
PBAi*— IwjTJNcnoH— Final  Judgment. 
Acts  30th  Le^.  c.  107,  S  2,  as  amended  by 
Acta  Slst  Leg.  c.  34,  S  2,  autborizlag  an  appeal 
from  an  order  naatlng,  refusing,  or  dissolving 
a  temporary  Injunction,  affords  a  speedy  rem- 
edy by  Immediate  appeal  from  such  an  order  not 

Ereviously  allowed  by  law,  irrespective  of  tbe 
nal  determination  on  the  merits,  and  an  ap- 
peal from  a  final  Judgment  dissolving  a  preliin- 
inary  Injunction  and  dismissing  tbe  suit  is  not 
affected  thereby,  bat  Is  regulated  tj  the  stat- 
ute regulating  appeals  generally. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Dec  Dig.  {  839.*] 

Appeal  from  District  Court  Mi^ell  Coun- 
ty ;  Jas.  li.  Shepherd,  Judge. 

Action  by  Ed.  J.  Hamner  against  B.  N. 
Garrett  and  another.  From  a  Judgment  of 
dismissal,  plaintiff  appeals.  Motion  to  ad- 
vance and  dismiss  denied. 

Ed.  J.  Hamner  and  Stephens  &  Miller,  for 
ai^lant  W.  B.  Crockett  and  F.  O.  Thur 
mond,  for  appellees. 

SPEER,  J.  On  July  2d  at  the  last  term 
we  refused  appellees'  motion  to  advance  this 
cause  end  dismiss  the  appeal.  In  view  of  the 
Importance  of  the  question  involved,  It  be- 
ing entirely  new  so  far  as  our  search  of  the 
authorities  has  disclosed,  and  of  the  earnest 
insistence  of  the  appellees  that  we  erred  in 
onr  former  order,  we  have  again  carefully 
considered  the  motlosL 


The  question  presented  Involves  the  In- 
terpretation of  the  act  of  the  Thirty-First 
Legislature  rating  to  injunctions  (Acts  1909, 
p.  854),  and  especially  of  section  2  of  that 
act  The  action  is  one  Instituted  by  Ed.  J. 
Hamner  against  a  number  of  defendants 
seeking  the  constniction  of  certain  contracts 
and  the  adjustment  of  the  pecuniary  liability' 
among  the  several  parties  growing  out  of 
such  contracts,  and  craving  a  writ  of  in- 
junction restraining  the  defendants  from  the 
commission  of  orarUln  acts  tiieTeln  complain- 
ed On  January  20, 1910,  during  a  regular 
term  of  the  district  court  of  Mitchell  county, 
the  cause  was  regularly  reached  and  called 
for  trial,  and  a  final  Jadgm«it  altered.  TbSa 
Judgment  among  other  things  ordered  that 
tbe  defendants'  motion  to  dissolve  Uie  pre- 
liminary injunction  previously  granted  and 
the  general  demurrer  to  plaintiCCa  petition 
diould  be  snstalned,  and  the  suit  as  to  said 
defendants  was  dUunissed.  To  (Us  Judgment 
and  order  of  the  court  the  plaintiff  excepted 
and  gave  notice  of  appeal  to  this  court  and 
an  order  was  made  granting  him  80  days 
after  adjoomment  In  which  to  prepare  and 
file  statement  of  facts  and  bUls  of  exceptions. 
On  Jannary  Slst  the  plaintiff  filed  his  ap- 
peal bond,  and  on  February  8th  tbe  tran- 
script of  the  proceedings  was  filed  In  this 
court  It  is  the  contention  of  appellees  that 
the  transcript  should  have  been  filed  wIQiln 
16  days  after  the  entry  of  the  Judgment  dis- 
solving the  injunction. 

The  act  of  the  Thirty-First  L^lslature  al- 
ready referred  to  is  an  amendment  of  Sayles' 
Ann.  Civ.  St.  1897.  art  2089,  and  perhaps 
at  present  constitutes  the  only  express  au- 
thority conferred  upon  Judges  of  the  district 
and  county  courts  to  grant  writs  of  injunc- 
tion generally.  Section  1  of  that  act  amenda 
article  2989  proper,  while  section  2,  amend- 
ing section  2  of  chapter  107  of  the  Acts  of 
the  Thirtieth  Legislature,  provides  for  an  ap- 
peal, and  is  as  follows:  "Any  party  or  par- 
ties to  any  civil  suit  wherein  a  temporary  in- 
junction may  be  granted,  refused  or  dis- 
solved under  any  of  the  provisions  of  this 
title  in  term  time  or  In  vacation  may  appeal 
from  the  order  of  Judgment  granting,  re- 
fusing or  dissolving  such  injunction  to  the 
Court  of  Civil  Appeals  having  Jurisdiction  of 
the  case ;  but  such  appeal  shall  not  have 
the  effect  to  suspend  the  Injunction  of  the 
order  appealed  from,  unless  It  shall  be  so 
ordered  by  the  court  or  Judge  who  enters 
the  order;  provided,  the  transcript  In  such 
case  shall  be  filed  with  the  clerk  of  the  Court 
of  Civil  Appeals  not  later  than  fifteen  days 
after  the  entry  of  record  of  such  order  or 
Judgment  granting,  refusing  or  dissolving 
such  injunction."  Section  3  provides  that  it 
shall  not  be  necessary  to  brief  such  case  la 
the  Court  of  Civil  Appeals  or  Supreme  Court, 
but  that  die  case  may  be  heard  on  the  bill 
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and  aofnrer  and  such  affldavlta  and  evidence 
as  may  hare  been  admitted  by  the  Judge 
granting,  refusing,  or  dissolving  tlie  Injunc- 
tion. Section  4  declares  that  such  cue  sbaLl 
be  advanced  In  tbe  Court  of  Civil  Appeals  or 
Supreme  Court  on  motion  of  either  party, 
while  section  5  repeals  all  laws  and  parts  of 
laws  In  conflict  with  tbe  act 

It  will  be  noticed  from  our  Btat«iient  that 
ttrls  appeal  Is  from  a  final  Judgment  entered 
In  the  cause  In  term  time,  and  not  from  an 
Interlocutory  order  dissolving  the  writ  of 
Injunction.  Tbe  question,  then,  lb:  Do  the 
piorlsioDS  of  the  act  under  consideration  ap- 
ply to  this  cliaracter  of  case?  If  tbey  do, 
the  case  of  Livestock  Co.  v.  Parrlsh,  127  S. 
W.  854,  by  this  court,  determines  appellees' 
contention  In  their  favor.  We  there  beld 
that  this  court  was  without  Jurisdiction  to 
entertain  an  appeal  from  an  interlocutory  or- 
der dissolving  a  temporary  writ  of  injunc- 
tion where  the  transcript  on  such  appeal  was 
not  filed  within  16  days  from  the  entry  of 
reoird  of  sncb  order.  It  is  true  Uiat  section 
2  above  qooted  authorizes  an  appeal  whether 
the  order  granting,  refusing,  or  dissolving 
the  temporary  writ  of  injunction  be  made  In 
term  time  or  In  vacation,  but  this  Is  not  con- 
clusive that  the  act  was  Intended  to  apply 
to  all  appeals  In  dvU  cases  wherein  writs  of 
Injnnctttm  were  granted,  refused,  or  dlssolv' 
ed.  A  critical  «camination  of  the  section  un- 
der review  will  dlsdose  that  the  particular 
order  from  whldi  an  aKwal  is  authorized  by 
the  act  Is  that  "grantiiig,  refusing,  or  dis- 
solving" tibe  temporary  writ  of  Injunction, 
and  does  not  in  terms  or  by  fair  Implication 
embrace  or  attempt  to  control  appeals  pn^ 
vlded  for  by  general  law  from  the  final  Jndff* 
ment  entered  in  the  cause,  even  thongh  such 
final  Judgment  incidentally  may  determine  the 
right  to  an  injunction  in  sndi  cause.  In  oth- 
er words,  the  act  neither  grants  nor  regulates 
the  right  of  appeal  from  final  Judgmoits  In 
injunction  cases.  A  proper  way  to  determine 
the.  scope  of  the  act  Is  to  consider  tbe  evil 
intended  to  be  remedied  In  connection  with 
tbe  law  as  It  had  prevlouidy  existed.  Prior 
to  the  act  of  1007  (Oen.  Laws  1907.  p.  206), 
of  which  the  one  under  review  is  an  amend- 
ment, appeals  were  not  allowed  from  inter- 
locutory orders  In  injunction  cases,  but  what- 
ever the  merits  of  Uie  application  when  re- 
fused, or  whatever  Its  demerits  when  grant- 
ed, the  party  injuriously  affected  was  r«nlt- 
ted  to  bis  slow  and  tedious  remedy  of  appeal 
from  the  final  Judgment  in  the  cause  when 
the  case  was  finally  reached  In  the  trial 
court  It  was  the  purpose  of  tbe  act  then, 
to  afford  a  speedy  remedy  by  an  immediate 
appeal  from  tbe  order  granting,  refu^ng,  or 
dissolving  the  temporary  writ,  Irrespective  of 
tbe  final  determination  of  the  merits  of  the 
cause  to  which  tbe  Injunction  was  an  In- 
cident and  this.  too.  whether  the  order  with 


respect  to  the  Injunction  be  made  in  term 
time  or  In  vacation.  This  in  no  way  con- 
templstes  an  appeal  from  a  final  Judgment 
This  is  tbe  appeal  that  may  be  heard  in  tbe 
Court  of  Civil  Appeals  or  Supreme  Court  on 
tbe  bill  and  answer  without  the  necessity  for 
a  brief,  and  this  is  the  appeal  that  must  be 
advanced  In  those  courts  on  motion  of  either 
party.  To  give  to  the  act  the  effect  eon  tend- 
ed for  by  appellees  would  be  to  repeal  by  im- 
plication the  numerous  provisions  of  tbe  stat- 
ute regulating  appeals  generally  as  aj^lied 
to  injunction  cases,  thereby  most  materially 
abridging  the  rights  of  the  parties  to  such 
suits,  when  tbe  evident  purpose  of  its  fram- 
ers  was  to  enlarge  tbe  rights  of  such  parties 
by  conferring  upon  them  a  remedy  they  had 
previously  not  possessed,  viz.,  tbe  rl^t  to 
an  immediate  review  of  that  branch  of  tb^r 
case  granting,  refusing,  or  dissolving  the 
temporary  writ  of  Injunction.  If  the  present 
appeal,  then,  Is  not  embraced  within  the  act 
of  the  Thirty-rirst  L^slatnre.  appellant's 
right  to  appeal  Is  governed  by  the  law  as  It 
aforetime  was,  and  his  transcript  has  been 
filed  In  due  time.  The  same  reasoning  would 
deny  appellees'  right  to  have  the  cause  ad- 
vanced, since  It  Is  only  the  cases  embraced  in 
the  act  of  1009  that  are  required  by  that  act 
to  be  advanced  on  the  dockets  of  this  court 
Aside  from  that  act  and  the  one  of  which  it 
Is  amendatory,  there  Is  no  statute  or  rule 
requiring  injunction  cases  to  be  advanced  In 
the  Court  of  Civil  Appeals.  These  are  oar 
reasons  for  refusing  to  dismiss  the  appeal  or 
to  advance  tbe  cause  which  appellees  have 
so  earnestly  insisted  should  be  giren. 
Motion  ovoTttled. 


firrOCKTON  et  al.  T.  CROW. 

(Court  of  Civil  Appeals  of  Tfexas.    Nor.  S8, 

1910.) 

1.  PbIKCIPAL  and  AGEHT  (S  122*)— AtlTHOBI- 
TT  OP  AQENT— SJVIDEKCB— DKCLABATIORS  Ot 

Ageht. 

In  an  action  toT  broker's  commiBsioM,  evi- 
dence that  tiie  owner's  son  who  employed  ^aio- 
tiff  stated  that  he  and  bis  mother  owned  the 
land,  and  that  she  would  be  wiiliog  to  do  any- 
tbinK  that  he  would  do,  and  that  anything  be  did 
would  be  all  rigbt  with  his  motbec,  was  InBof- 
ficient  to  establish  bis  authority  to  act  for  her 
ia  plaintiff's  employment  nnder  the  role  that 
an  asent's  anthori^  when  In  Issue  cannot  be 
established  hy  showing  that  he  so  acted,  or 
claimed  to  have  the  powers  which  he  aasnmed 
to  exercise. 

lEH.  Note.— For  other  cases,  see  Principal 
and  Agent  Ceut  Dig.  U  416-410;  Dec  Die. 
i  122.*] 

2.  Bbokbbs  (i  88*)— AcnoR  vob  CoMmaaom 
—Question  roa  Jubt. 

In  an  action  for  broker's  commissions,  evi- 
dence held  to  require  subraisdon  to  the  jnry  of 
the  question  whether  there  was  a  meeting  <tf 
minds  of  tbe  parties  to  the  ezchani^  alleged  to 
have  been  effected,  so  as  to  make  a  completed 
contract,  and  if  so,  whether  defendant  B.,  with- 
out sufficient  cause,  lefused  to  complete  the 
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same,  and  alao  of  th«  qnestloii  of  what  amount 
was  agreed  to  be  paid  plaintiff  as  commlsaiouB, 
[EJd.   Note.— For  other  cases,  see  Broken, 
Cent.  Dig.  fS  12S,  129;  Dec  Dig.  {  88.*] 

Appeal  from  Jones  Gotmtj  Gonrt;  Jas.  P. 
Stinson,  Jads& 

Action  by  W.  M.  Crow  agalnat  Ella  Stock- 
toQ  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.   Beversed  and  remanded. 

J.  C.  Randel  and  B.  W.  Harris,  for  appel- 
lants. B.  B.  Greenwood  and  H.  H.  SageUel, 
for  appellee. 

COXNER.  0.  J.  Appellee  Instituted  this 
suit  against  Mrs.  lUla  Stockton  and  her  son, 
W.  P.  Brown,  to  recover  the  sum  of  |300 
alleged  to  be  due  as  commissions  for  the 
sale  or  exchange  of  180  acres  of  land  In  Has- 
kell county  and  four  lots  In  ttie  town  of 
Stamford,  Tex. 

The  petition  allied  that  the  defendant 
W.  P.  Brown  was  the  agent  of  the  defend- 
ant Ella  Stockton  and  aa  such  Iteted  the 
property  mentioned  for  sale  or  exchange  at  a 
valuation  of  $6,000  and  "agreed  to  pay  plain- 
tiff 5  per  cent  of  the  consideration,  if  a  sale 
or  exchange  of  the  property  should  he  effect- 
ed tbrongh  the  plaintiff";  that  through  the 
efforts  of  the  plaintiff  "a  full  and  definite 
agreement  of  exchange"  had  been  reached 
between  the  Arm  of  Haskew  &  Jones  and 
the  defendant  Brown,  acting  as  agent  of  Ella 
Stockton  as  stated,  but  that  after  Haskew 
&  Jones  had  signed  the  contract  for  excliange 
the  defendant  Brown  refused  to  sign  the 
contract  or  to  carry  out  the  trade  as  agreed 
upon.  The  defendants  answered,  among  oth- 
er things,  by  a  general  denial,  and  Mrs.  Stock- 
ton specially  tendered  a  verified  answer  de- 
nyinK  the  agency  of  her  son  as  alleged.  Up- 
on the  conclusion  of  the  evidence,  the  court 
gave  a  peremptory  instruction  directing  the 
Jury  to  find  for  the  plaintiff,  W.  M.  Crow, 
against  both  defendants  for  the  sum  of  $300, 
and  Judgment  was  entered  accordingly. 

On  this  appeal  from  the  Judgment  stated, 
error  is  as^gned  to  the  peremptory  Instruc- 
tion of  the  court,  and  we  tblnk  the  assign- 
ment mast  be  sustained.  Nether  of  the  de- 
fendants testified  and  the  only  evidence  that 
W.  P.  Brown  had  any  authority  whatever 
from  his  mother,  Mrs.  Stockton,  to  act  In  the 
matter  was  that  of  the  plaintiff  who  testi- 
fied on  this  BObJect:  "I  never  did  at  any 
time  speak  to  Mrs.  Stockton  about  Uiis  deal 
and  never  met  her  ontU  the  last  term  of 
court  here  in  the  trial  of  this  case.  She  had 
not  at  any  time  told  me  to  trade  her  land  as 
I  bad  never  seen  h«r;  Z  was  dealing  with 
W.  P.  Brown,  who  told  me  to  go  ahead  and 
make  this  trade.  I  had  never  sent  any  one 
to  see  her  about  the  deal  that  I  know  of.  I 
had  nevw  talked  to  Mr.  Brown  abont  get* 
ting  his  mother's  consent  to  the  trade,  except 
that  when  he  listed  the  land  he  said  that 
'we  own  It,'  and  I  asked  him  whom  he  meant 


by  'we,*  and  he  said  he  and  his  mother.  I 
told  him  to  get  her  right  and  he  said  thatv 
she  would  be  witling  to  do  anything  that  he 
was  willing  to.  I  don't  remember  that  he 
ever  told  me  that  he  talked  to  his  mother 
about  the  trade."  And  that  of  Mr.  Haskew 
with  whom  it  Is  alleged  Brown  agreed  to 
make  the  exchange,  who  testified  on  this 
subject  that  Brown  lived  with  his  mother 
and  that,  "I  don't  remember  Mr.  Brown's 
wanting  to  phone  his  mother  about  the  deal 
or  his  saying  anything  about  It,  nor  of  his 
saying  that  he  wanted  to  see  his  mother  to 
see  If  she  wonld  make  the  deed  to  the  land. 
Ha  said  when  we  first  got  on  the  deal  that 
anything  he  did  would  be  all  right  with  his 
mother,  but  that  he  wanted  to  go  home  and 
:  talk  it  over  with  her.  He  told  me  that  along 
at  the  beginning  of  the  trade." 

We  think,  It  perfectly  apparoit  that  the 
evidence  quoted  falls  very  for  short  of  es- 
tablishing authority  on  the  part  of  W.  P. 
Brown  to  act  for  bis  mother.  It  seems  to 
be  assnmed  In  the  record  that  the  land  listed 
with  the  plabitUf  was  the  property  of  Urs. 
Stockton,  and  it  Is  elementary  that  the  au- 
thority of  an  agent,  where  the'  qnestlon  of 
its  existence  is  Involved,  cannot  be  establish- 
ed by  showing  that  the  alleged  agent  so  act- 
ed and  claimed  to  have  the  powers  which  he 
assumed  to  exerdse.  Bee  Mechon  on  Agen- 
cy, 1 100;  Mills  V.  Berla,  23  S.  W.  910;  Brady 
V.  Nagle,  29  8.  W.  943;  M.  A.  Cooper  &  Co. 
V.  Sawyer,  81  Ter.  Civ.  App.  820,  T3  S.  W. 
992.  The  court's  charge,  however,  In  effect 
assumed  that  the  proof  on  the  issue  of  agen- 
cy was  conclusive  and  in  so  doing  we  think 
there  was  manifest  error. 

Nor  do  we  think  the  court's  charge  can 
be  supported  In  Its  effect  upon  the  rights  of 
W.  P.  Brown.  The  case  as  made  by  the 
pleadings  was,  as  before  stated,  one  In  which 
W.  P.  Brown  at  the  thne  that  he  listed  the 
land  mentioned  agreed  to  pay  plaintiff  6  per 
cent,  of  the  consideration  If  a  sale  or  ex- 
change of  the  properties  should  be  effected. 
Though  the  testimony  of  the  plaintiff  him- 
self possibly  might  support  these  allegations, 
there  was  other  testimony  susceptible  of  a 
different  construction.  For  instance,  the  wit- 
ness Haskew,  with  whom  the  alleged  agree- 
ment for  exchange  was  made,  testified  to  the 
effect  that  be  had  also  listed  his  property 
with  the  plaintiff  for  exchange,  and  when 
Informed  by  Crow  that  perhaps  Mr.  Brown 
would  take  an  Interrat  in  his,  Haskew's, 
business,  that  "Brown  came  around  and  we 
talked  the  matter  over  and  I  went  to  look 
at  the  land,  and  finally  he  and  I  got  together 
on  the  deal,  and  he  said,  'I  believe  it  salts 
me  all  right,  provided  we  can  go  ap  and  fix 
our  commission  wltb  Mr.  Grow.'  We  then 
went  up  to  Mr.  Crow's  office  and  talked  the 
matter  over  with  him  and  Anally  decided 
that  the  trade  was  made,  and  then  came 
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down  to  commission."  He  farther  testified 
that  It  was  finally  agreed  that  each  of  the 
parties  to  the  exchange  would  pay  one-halt 
of  the  commlBBlon,  $150,  that  he,  Haskew, 
agreed  to  give  his  note  for  bis  half  of  the 
commission,  and*  In  fact,  executed  his  note 
for  Uiat  amoont,  due  80  days  from  its  date, 
that  Brown  first  wanted  30  days,  then  60, 
and  then  90  days,  hut  finally  insisted  on 
Crow  taking  a  horse  and  boggy,  which  Grow 
refused  to  do,  and  thereupon  Brown  refused 
to  sign  the  contract  for  the  exchange  of  prop- 
ertles. 

To  say  the  least  of  this  testimony,  we 
think  it  should  have  been  left  to  the  jury 
to  say  whether  the  contract  on  the  issue  of 
commissions,  as  finally  agreed  upon,  was, 
OS  alleged.  6  per  cent  or  tm  or  $150. 
and  whether  there  was  a  meethig  of  the 
minds  of  the  parties  to  the  exctumge  so  as 
to  make  a  completed  contract,  and,  If  so, 
whether  Brown  without  sufficient  cause  or 
raaatm  refused  to  make  the  exchange  as  final- 
ly presented. 

Ws  conclude  that  the  Judgment  must  be 
rerersed,  and  the  cause  remanded  for  an- 
other triaL 


SMITH  T.  BRIGQS-WEAVER  MACHIN- 
ERY CO. 

(Court  of  GItU  Appeals  of  Texas.  Dec.  10. 
1910.) 

1.  ACCOURT,    ACTIOS    ON   (S  6*)— ElXHlBITS— 

Tabiancb. 

Where  pl^atiff  sued  defendant  as  an  indi- 
vldnal  on  an  accoont.  the  petition  « 
cause  of  action  agaimt  defendant,  Qoing  busi- 
nesB  as  the  Soathwestem  Heating  &  Ventilat- 
ing Company,  while  the  verified  account  attach- 
ed to  the  petition  as  an  exhibit  stated  an  ac- 
count in  favor  of  plaintiff  acslnst  the  cmupany. 
the  petition  and  the  exhibit  were  contradic- 
tory and  subject  to  exception  for  variance. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  f  12;  Dec.  Dig.  1  6.*] 

2.  CORPOBATIONS   (|  626*)— OFTICKBS  —  INDI- 
VIDUAL LiABiLiTT— Pleading. 

A  director  of  a  corporation,  tbe  franchise 
of  wUdi  had  be«i  forfeited  for  failure  to  pay 
the  franchise  tax,  could  not  be  made  individual- 
ly liable  on  an  account  for  goods  sold  to  the 
corporation,  where  plaintiffs  petition  did  not 
specially  plead  the  facts  showing  such  forfeiture 
nod  personal  liability  under  Laws  80th  Leg.  c. 

23,  rs. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  625.*] 

8.  Evidence  (S  158*)— Best  Evidencb— Reo- 

OBD— Mattes  oe  Pboof. 

Tbe  records  iu  the  office  of  the  Secretary  of 
State  cannot  be  proved  by  the  depositions  of 
such  officers;  coi^es  of  the  records  being  the 
best  evidence. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent  Dig.  H  402-506;  Dec.  Dig.  1 15a*] 

4.  EIvidencs  (I  841*)  —  RicoaDB  —  Swobn 

OOPT. 

A  sworn  copy  of  tbe  records  In  tiie  O0loe  oi 
die  Secretaxy  oi  State  showing  a  forfeiture  of ' 


the  franchise  of  a  coipoiatioB  Is  sofKcient  to 
prove  the  facts. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  {{  128»-1292;  Dec.  Dig.  f  Ml.*] 

Appeal  from  Dallas  County  Court;  W.  M. 
Holland,  Judga 

Action  by  tlw  Brigge-Weaver  Machinery 
Company  against  J.  H.  Smith.  Judgment  for 
{datntlff;  and  defeaOaat  appeals.  Reversed 
and  remanded. 

M.  It.  Bobertsm  and  W.  H.  Clark*  for  ap- 
pellant. BnrgesB  &  Burgeaa  and  U.  N.  Gbrest- 
man,  for  appellee. 

BOOKHOUT,  X  Appellee,  Brlsgs-Weaver 
Machinery  Company,  filed  this  aolt  on  Feb- 
ruary 17,  1909,  in  the  county  court  of  Dal- 
las county  at  law,  against  appellant  J.  H. 
Smith,  to  recover  $715.0&»  niKm  account  for 
merdiandlBB  alloied  to  luve  been  sold  to  him. 

It  is  alleged:  'TFhat  defendant,  J.  H.  Smith, 
was,  on  tbe  dates  hereinafter  set  out,  doing 
business  vcaAa  the  name  and  style  of  tbe 
Sonttavrestem  Heating  &  Yentflating  Compa- 
ny, with  its  domicile  and  [dace  of  biuiiieBs 
In  tlis  city  and  county  of  Dallas,  state  of 
Texas."  The  prayer  of  the  petltim  Is  against 
dtfmdant  J.  H.  Smith.  An  Itenilied  aoeonnt 
is  attaclied  to  said  petition,  referred  to  and 
made  a  part  thereof,  and  la  In  favor  of  Briggs- 
Weaver  Machinery  Company  and  against  the 
SonthweetOB  Heating  &  VentUatlnc  Compa- 
ny. It  Is  verified  appdlee's  vloe  jwesldait 
as  follows:  "The  above  and  foregoing  ae- 
coimt  in  favor  of  said  coiporation  (the 
Brigga-Weaver  Bladilnery  Company)  and 
against  Soatiivrest«it  Heating  &  Ventilat- 
ing Otmipaiiy,  aggregating  Oie  smn  oC  $716.02, 
is  within  the  knowledge  of  the  affiant  Just 
and  true,  and  Is  now  due.  and  that  all  law- 
ful offsets,  payments  and  GEsdlts  have  beoi 
allowed."  The  defendant  X  H.  Smith,  an- 
swered specially  excepting  to  said  peUtkm, 
because  it  aK>eared  from  the  verified  account 
attached  thereto  and  made  a  part  thereto  that 
said  merchandise  was  sold  and  diarged  to 
the  Southwestern  Heating  &  Ventilating  Com- 
pany, while  the  allegations  of  tbe  petltlMi 
were  that  the  merchandise  was  sold  and 
charged  to  X  H.  Smith,  a  variance  between 
said  petition  aid  said  account  ahowing  tint 
the  Southwestern  Headng  &  VaitUadng  Com- 
pany, and  not  X  H.  Smith,  should  have  been 
the  dttfUkdant;  a  gneral  denial;  a  denial  vt 
said  account  under  oatii  stating  that  it  was 
not  Just  or  troe,  In  vrtiole  or  In  part;  that  he 
had  never  pordiased  or  had  aald  goods 
chafed  to  blm;  that  be  had  novw  at  aoy 
time  conducted  business  In  or  under  tbe  name 
of  the  Sontbwastem  Heating  &  V^ttUatlng 
Company:  that  the  Southwestern  Heating  & 
Ventilating  Comsmay  was,  at  tbe  time  of  the 
several  purchases  mentioned  In  plaintiff's 
said  petition  and  verified  account  a  corpora- 
tion, doly  Inoorpoiatea  and  oqEanlaad  vndtf 
the  laws  of  tbe  state  <tf  Tasaa,  aad  Oat 
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plaintiff  Bold  and  charged  said  merchandlae 
to  It,  and  not  to  defendant  TbsA  at  tbe 
time  of  said  sales,  be,  the  defendant,  was  tbe 
mam^^r  of  said  corporation,  tbe  Soutb^irestp 
em  Heating  &  Ventilating  Con^ny,  bnt  in 
no  wise  assomed  or  became  pers<HiaI^  Uable 
or  obll^ted  tor  its  account,  oc  any  part  tbere- 
of.  The  case  was  tiled  with  a  Jury  on  Sep- 
tember 28,  1900,  and  vhm  the  parties  had 
Introdaced  their  evidence  and  closed,  the 
court  <^^ed  tbe  Jury  as  follows:  "Ton  are 
instmcted  to  return  a  verdict  in  favor  of 
plaintiff  and  against  def«idant  fbr  $715.02, 
with  d  per  cent  interest  from  January  1, 
1009."  The  jury  returned  a  verdict  as  In- 
structed and  tbe  court  rendwed  Judgment  in 
favor  of  the  plaintiff  and  against  tbe  defend- 
ant J-  H.  Smith,  for  $715,012,  vrith  6  per  cent 
interest  tbere<m  per  annum  from  January  1, 
1900,  and  for  all  costs  of  suit  Defendantfs 
motion  for  new  trial  having  hem  overruled, 
he  perfected  an  appeal. 

Error  Is  assigned  to  tbe  court's  action  In 
overruling  defendant's  exception  to  the  plaln- 
tlCfs  petition.  Tbe  petition  alleged  a  cause 
of  action  against  J.  H,  Smith,  doing  busi- 
ness as  the  Southwestern  Heating  &  Venti- 
lating Company.  The  exhibit  attached  to 
tbe  petition  and  made  a  part  of  it  evidences 
an  account  in  favor  of  Brlggs-Weaver  Ma- 
chinery Company  against  the  Southwestern 
Heating  &  Ventilating  Company,  duly  veri- 
fied under  the  statute.  The  petition  and  ex- 
hibit are  contradictory,  and  the  exception 
should  have  been  sustained.  Freiberg  v. 
Magale,  70  Tex.  llC,  7  S.  W.  684;  Ralston  v. 
Aultman,  Miller  &  Co.,  26  S.  W.  746;  Weems 
V.  Sheriff  of  Brazoria  County,  48  Tex.  481; 
Hensley  v.  Degener,  25  S.  W.  1130. 

We  are  of  the  opinion  the  court  ought  not 
to  have  given  defendant's  requested  cb&rge. 
Instructing  a  verdict  In  his  favor.  Had  de- 
fendant's special  exception  to  the  petition 
been  sustained,  then  the  plaintiff  would  have 
had  tbe  right  to  amend  and  set  up  other 
facto.  It  was  shown  that  there  bad  been  a 
forfeiture  of  the  right  of  the  Southwestern 
Heating  ft  Ventilating  Company  to  do  busi- 
ness in  the  state,  declared  by  the  Secretary 
of  State  on  July  2, 1909,  because  of  its  failure 
to  pay  Its  franchise  tax  due  May  1,  1907, 
and  an  Indorsement  to  that  effect  entered  on 
the  records  of  bis  office. 

Section  8,  c.  28,  Laws  30th  Leg.  First 
Called  Session,  provides:  "Any  corporation, 
either  domestic  or  foreign,  which  shall  fail 
to  pay  any  franchise  tax  provided  for  In  this 
Act  when  the  same  shall  become  due  and 
payable  under  the  provisions  of  this  Act,  shall 
thereupon  become  liable  to  a  penalty  of  twen- 
ty-flve  i>er  cent  of  the  amount  of  such  fran- 
chise tax  due  by  such  corporation,  and  If 
the  amount  of  such  tax  and  penalty  be  not 
paid  In  full  on  or  before  the  let  day  of  July, 
thereafter,  such  corporation  shall  for  such  de- 
fault forfeit  Its  right  to  do  business  In  this 
States  which  forfeiture  shall  be  consummat- 


ed widurat  Judldsl  ascKtalnmoit  by  tbe  Sec- 
retary of  State  entering  upon  the  margin  of 
the  record  kept  in  his  office  relating  to  su(Ai 
corporation,  the  words  'right  to  do  business 
forfeited,'  and  the  date  of  such  forfettnreb 
and  any  corporation  whose  right  to  do  busi- 
ness shall  be  thus  fmf^ted  shall  be  dmied 
tbe  right  to  sue  or  defend  in  any  other  courts 
of  this  Slate,  except  In  a  suit  to  forfait  the 
charter  of  sudi  corporation,  and  in  any  suit 
against  such  corporation  on  a  cause  of  action 
arising  before  such  forfeiture  no  affirmative 
r^lef  shall  be  granted  to  such  corporation  un- 
less its  rl^t  to  do  business  In  tbls  State 
.  ^all  be  revived  as  provided  by  this  Act  And 
each  and  every  director  and  officer  of  any  cor- 
poration whose  right  to  do  business  within 
this  State  shall  be  so  forfeited,  shall  as  to 
any  and  all  debts  of  such  corporation  which 
may  be  created  or  incurred,  wltb  bis  knowl- 
edge, aroroval  and  cmisent  within  tbls  State, 
after  sudi  forfeiture  by  any  such  directors 
or  officers,  and  before  tbe  revival  of  the  right 
of  sucb  corporation  to  do  business,  be  deemed, 
and  held  liable  thereon  in  the  same  manner 
and  to  tbe  same  extent  as  If  such  directors 
and  officers  of  sucta  corporaticm  v&ee  par^ 
ners." 

It  is  argued  that  this  statute  creates  a 
cause  of  action  and  that  the  suit  was  brought 
to  recover  on  the  cause  of  action  given  by  tbe 
statute.  A  sufficient  answer  to  this  conten- 
tion Is  that  tbe  suit  is  not  based  on  tbe 
statute  and  tbe  petition  does  not  allege  a 
cause  of  action  within  the  statute.  If  plain- 
tiff desired  to  recover  on  a  cause  of  action 
created  by  the  statute,  It  should  have  specif- 
ically pleaded  the  facts  wMch  show  a  cause 
of  action  under  the  statute. 

Again,  error  Is  assigned  that  the  court 
erred  In  admitting  in  evidence  the  testimony 
of  W.  B.  Townsend,  Secretary  of  State,  to  tbe 
effect  that  the  records  of  the  office  of  Secre- 
tary of  State  showed  that  tbe  right  to  do 
business  by  the  Southwestern  Heating  &  Ven- 
tilating Company  was  forfeited  July  2,  1907. 
The  propositions  presented  are:  (1)  Tbe  con- 
tents of  the  records  of  the  Secretary  of  State 
and  of  all  public  officers  of  this  state  cannot 
be  shown  by  the  deposition  of  the  officer  to 
whose  office  It  belongs,  and  said  testimony 
should  have  been  excluded;  (2)  said  testimo- 
ny of  the  witness  was  secondary,  hearsay, 
and  not  tbe  t>est  evidence  thereof,  and  was 
not  admissible  over  defendant's  objection. 
The  deposition  of  the  Secretary  of  State  was 
not  admissible  to  prove  a  matter  of  fact 
shown  by  the  records  of  his  office.  Copies  of 
the  records  are  the  best  evidence.  Stafford 
T.  King,  80  Tex.  2S0,  94  Am.  Dec.  304;  Bass 
V,  Mitchell,  22  Tex.  285.  The  evidence  of 
Townsend  not  only  stated  what  the  records  of 
his  office  showed,  but  went  further  and  gave 
a  copy  of  the  records  showing  the  forfeiture, 
which  was  sworn  to.   This  was  suffldoit 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 
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VBTSmS  T.  fiTRAUSS  »t  aL 

(Court  of  CStU  Appeals  of  Tezaa  Not.  26, 

1910.) 

1.  BXCHARGB  OF  PBOPEBTT  (8  3*)— FALSE  REP- 
BE8BNTATI0NS— BVIDBHCE— AdHISSIBILITT. 

In  a  suit  to  cancel  a  deed,  evidence  bj  de- 
fendant that  in  the  n^tiations  for  the  ex- 
chan^,  whereby  he  obtained  the  deed,  plaintiff 
made  talse  representations  aa  to  the  location 
and  character  of  the  land  transferred  to  defend- 
.  ant,  was  properly  excluded,  where  It  bad  been 
shown  that  defendant  bad  gone  apm  the  land 
before  the  contract  waa  made. 

[Ed.  Note.— For  other  cases,  see  Qxchange  of 
Property,  Dec.  Dig.  {  3.*] 

2.  Evidence  (8  474*)— Palbc  Repbesenta- 
ti0k8  in  cjonvetanob  of  pbopebtt— ac- 
TION—OPINION  T^TIUONT— ADHIBSIBILITT. 

In  an  action  to  set  aside  a  deed  as  having 
been  procured  on  the  false  representations  as 
to  the  character  of  certain  hotel  property  situat- 
ed fn  S.  given  In  consideration  for  it,  where  a 
witness  testified  that  he  bad  resided  in  S.  for 
five  years  and  in  a  county  near  that  place  fcv 
a  number  of  years,  had  known  the  property  in 
coDtroversy  for  at  least  15  yeaia,  that  he  was 
with  his  brother  in  the  real  estate  business  in 
S.,  that  he  knew  the  Taloe  of  the  propttty,  suffi- 
ciently qualified  bim  to  further  testuy  that,  in 
bis  opinioD,  the  property  could  not  be  rented 
for  hotel  purposes,  as  plaintiff  alleged  that  de- 
fendant represented  it  could  be  so  rented. 

[Bd.  Note.— For  other  cases,  see  Bvidenoei 
Ceat.  Dig.  U  2196-2219;  Dee.  Dig.  I  474.*] 

3.  DBKOS  (i  203*>— IMUATEBIAZ.  ETIDBNOK— 
ADMIfiSIBIUTT. 

In  an  action  to  set  aside  a  deed  as  having 
been  procured  tbroi^h  fraadulent  representa- 
tions, under  the  Issues  as  to  whether  a  certain 
hotel  that  was  given  in  consideration  of  the 
deed  waa  misrepresented  as  being  rentable,  and 
wliether  defendant  relied  npon  plaintiffs  false 
repreaentations  as  to  tba  chaneter  of  tbe  land 
covered  by  the  deed,  It  was  no  emw  to  exelode 
evidence  by  defendant  that  he  became  acquaint* 
ed  with  plaintiff  through  his  agent;  auch  evi* 
dence  being  wholly  Immaterial. 

tEd.  Note.— B  Or  other  cases,  see  Deeds,  Cent. 
t.  H  004-611;  Dec.  Dig.  |  208.*] 

4.  Evidbncb  (I  S17*)— Heaboat— ADicisaxBii.- 

ITT. 

In  an  action  to  set  aside  a  deed  as  having 
been  procured  through  the  fraudulent  repre- 
sentation that  certain  hotel  property  which  was 
given  as  consideration  for  it  coald  be  rented, 
evidence  by  defendant  that  plaintiff's  agent  told 
him  that  plaintiff  had  investigated  tne  hotel 
property  before  making  the  transaction  was  in- 
admissiDle;  no  facta  having  been  shown  to  make 
such  a  statement  by  i^ntlff's  agent  admissible 
against  plalntifl. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fS  1174-1182;  Dec  Dig.  $  317.*] 

6.  Appeal  and  ESrbob  (S  926*)  —  Pbksuup- 
nons— ruunqs  on  evidence. 

In  the  absence  from  tbe  record  of  any  evi- 
dence of  the  qualification  of  a  witness  to  ex- 
press his  opinion,  the  ruling  <tf  tbe  trial  court 
excluding  such  opinion  will  be  presumed  to  be 
correct. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3735-^746;  Dec.  Dig.  { 
020.*] 

6.  Deeds  (8  190*)- Actions— JflflBEPBESBHTA- 

TI0H»— PBOOF  NBCE88ABT. 

Knee  misrepresentatims  ot  material  char- 
acter, thongh  innocoitly  made,  wlU  famish  a 


valid  ground  for  rescission  of  a  contract,  plain- 
tiff, in  bis  action  to  rescind  a  deed,  need  not 
prove,  In  addition  to  misrepresentations,  tbat 
they  were  made  with  knowledge  of  their  fklsl^, 
though  he  had  alleged  such  fact  in  bis  pleading. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  {  S61 ;  Dec.  Dig.  |  19Q.*I 
T.'EscBows  (S  1*)— What  OoNariTufEB. 

Where  a  deed  was  delivered  to  a  bank  with 
the  stipulation  that  It  should  not  be  turned  over 
to  the  grantee  until  notified  to  that  effect  by 
the  grantor,  it  was  not  pnt  In  escrow,  bat  re- 
mained in  constructive  poasession  of  the  gran- 
tor, a  deed  not  being  in  escrow,  unless  its 
delivery  to  tbe  grantee  is  dependent  ui>on 
the  occurrence  of  some  event  or  the  perform- 
ance of  some  condition;  so  where  the  grantor 
took  back  the  deed  without  delivering  It  to  the 

Santee,  in  bis  action  to  aet  adde  a  copy  of 
e  deed  obtained  by  the  grantee,  tbe  grantee 
could  not  obtain  relief,  except  by  setting  up 
such  facts  as  to  warrant  specific  performance. 

[Ed.  Note. — For  other  cases,  see  Xacrowa, 
Cent  Dig.  H  Dec  Dig.  8  1.* 

For  other  deflnttlons,  leo  Words  and  Vhnmea, 
VOL  8,  pp.  2464r.2467.T 

&  Tbiai,  (f  256*)— Falbb  Repbesentations— 
Cbabgks  as  to  Matebialitt— Sufficibmct. 
In  an  action  to  set  aside  a  deed  as  having 
been  procured  by  false  representationa  aa  to  the 
rental  value  of  -certain  hotel  property  to  be 

E'ven  in  consideration  for  it,  a  paragraph  of  so 
structlOQ  that  the  finding  should  be  for  plain- 
tiff if  defendant  represented  tbat  tbe  hotel  was 
worth  a  certain  sum,  ma  In  good  rnwlr,  rented 
for  a  certain  amoont,  was  in  a  gooa  town,  etc.. 
and  these  representations  were  untrue,  and  any 
one  or  more  of  them  material,  and  were  believed 
and  relied  upon  by  plaintift  was  sufficient  in 
instructing  tbe  jury  as  to  tae  dementa  of  ma- 
terial, as  distingnisbed  from  immaterial,  repre- 
sentations, In  tbe  absence  of  any  request  by  de- 
fendant for  further  Instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SB  628-641;  Dec.  Dig.  8  256.*] 

9.  Tbial  (8  253*)  —  AcnoN  —  iNsnucnoNs 

PBOPEBLT  REFDBBD. 

In  an  action  to  set  aidde  a  deed,  defmdant 

claiming  that  plaintiff  did  not  come  into  equity 
with  clean  hands,  because  he  had  falsely  rep- 
resented to  htm  tbe  character  of  the  property 
covered  by  tbe  deed,  an  Instruction  that  if 
plaintiff  fraudulently  made  auch  misrepresenta- 
tions at  a  certain  time,  then  be  coula  not  re- 
cover, was  properly  refused,  aa  It  ignored  tbe 
issue  raised  by  the  evidence  of  the  rescission  of 
a  prior  written  agreement  by  mutual  consent, 
and  by  tbe  uncontroverted  proof  tbat  tbe  de- 
fendant saw  the  land  for  himself  before  he  en- 
tered into  the  new  agreement  in  regard  to  the 
transaction, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig-Sieift-^SS;  DecDig.  f2S3.*] 

Appeal  from  District  Court,  Lipecomb  Coon- 
ty ;  F.  P.  Grewer,  Judge. 

Action  to  aet  aside  a  deed  by  Q.  H.  Strauss 
and  others  against  3.  N.  Peters.  Judgment 
for  plalntiflB,  and  defendant -appeals.  Af- 
firmed. 

The  following  testimony  is  referred  to  In 
tbe  opinion:  B.  R.  Reed  testified  that  be  re- 
sided In  SeldeD,  Kan.,  on  tbe  23d  of  October. 
1907,  and  on  the  16tb  day  of  Jannary.  1906, 
and  that  he  had  resided  there  for  five  years 
and  bad  resided  in  the  coanty  near  Stiden 
for  a  number  of  yean,  and  that  ho  bad 
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known  the  property  for  at  least  15  years, 
that  he  was  with  hie  brother  In  the  real  es- 
tate business  In  Selden,  and  that  he  knew 
the  property  on  the  dates  named,  and  he 
gave  the  number  of  the  lots  and  block.  He 
also  testified  that  his  opportunity  for  know- 
ing the  value  was  ity  seeing  the  property 
nearly  every  day  and  *by  comparing  It  with 
the  ralne  of  other  property  that  was  being 
sold,  that  the  property  was  In  bad  repair 
and  not  rented,  that  there  was  no  demand 
for  such  a  building,  and  that  there  were  two 
other  hotels  In  good  repair  In  the  town  of 
Selden.  B.  R.  Reed  testified  to  the  above  be- 
fore be  expressed  any  opinion  as  to  Taln& 

C.  yincoit  Jones  and  Adklns  &  Sewdl.  for 
appellanL  Hoorer  ft  Taylor  and  B.  C  Gray, 
for  appellees. 

DUNKLIN,  J.  By  the  terms  of  a  parol 
contract  l)etween  Herman  Strauss  and  J.  N. 
Peters  the  former  agreed  to  convey  to  the 
latter  823  acres  of  land  In  Lipscomb  county, 
Tes.,  and  Peters  agreed  to  convey  to  Strauss 
certain  lots  and  a  hotel  building,  together 
witb  hotel  furniture,  all  situated  in  Selden, 
Kan.  Strauss  executed  a  deed  to  the  Lips- 
comb county  land  purporting  to  convey  it  to 
Peters  and  the  same  was  placed  in  a  bank 
in  Shattucfc,  Okl.,  but  It  was  subsequently 
withdrawn  therefrom  by  Strauss.  Peters 
procnred  a  copy  of  the  deed  and  placed  It  on 
record  In  Lipscomb  county.  Strauss  Institut- 
ed this  suit  against  Peters,  alleging  that  he 
was  induced  to  enter  into  the  agreement  to 
exchange  properties  with  Peters  by  false  and 
fraudulent  representations  of  the  latter  rel- 
ative to  the  Kansas  property.  Plaintiff  al- 
leged that  his  deed  had  never  been  deliv- 
ered to  Peters,  and  that  he  had  repudiated 
the  agreement  to  exchange  propertira  after 
discovering  the  fraud  practiced  upon  him, 
and  that  Peters  had  acquired  no  title  to  the 
Lipscomb  county  land,  but  that  tbe  record  of 
the  copy  of  the  deed  mentioned  al)ove  cast  a 
cloud  upon  his  title,  and  he  sought  a  Judg- 
ment decreeing  as  null  and  void  both  the 
original  deed  and  the  copy.  In  addition  to 
a  general  and  a  special  answer  denying  the 
misrepresentations  alleged,  Peters  alleged 
that  the  deed  to  the  Lipscomb  county  land 
was  duly  delivered  to  him  by  Strauss,  but 
that  afterwards  Strauss  surreptitiously  re- 
gained possession  thereof,  that  he.  Peters, 
was  Induced  to  enter  Into  the  agreement  for 
exchange  by  false  and  fraudulent  representa- 
tions of  Strauss,  resulting  in  damages  to  de- 
fendant in  the  sum  of  $5,032.60.  He  resisted 
cancollatiott  of  the  deed,  pleading  estoppel 
against  plaintiff  by  reason  of  the  alleged 
fraud,  and  sought  a  Judgment  over  against 
Peters  ipr  the  damages  alleged.  During  the 
-pendency  of  the  suit,  Wm.  Drum,  Wm.  O. 
Erts,  Grace  B.  Erts,  and  C.  L.  Barnes  seem 
to  have  acquired  deeds  of  conveyance  to  por- 
tions of  the  property,  and  after  being  vouch- 
ed into  tbe  suit  by  Peters  they  Joined  with 


plaintiff  and  prosecdted  tbe  suit  as  his  co- 
plaintiffs.  The  Judgment  awarded  plaintiffs 
the  relief  prayed  for  by  them,  and  Peters 

has  appealed. 

Several  asslgninents  of  error  are  presented 
by  appellant  to  the  action  of  the  court  In  ex- 
cluding certain  testimony  which  was  offered 
in  support  of  his  ail^ations  of  misrepresen- 
tations and  fraud  on  the  part  of  Strauss  rel- 
ative to  tbe  value  of  the  Lipscomb  county 
land,  its  distance  from  Sbattuck,  Okl.,  and 
the  depth  of  water  below  the  surface  in  a 
well  upon  the  land.  Tbe  evidence  showed 
that  appellant  had  been  upon  the  land  before 
the  parol  agreement  for  exchange  of  proper- 
ties was  made,  and  In  no  event  could  there 
be  error  In  excluding  such  testimony.  There 
was  no  error  In  admitting  the  testimony  of 
B.  R.  Reed,  giving  as  bis  opinion  that  the 
hotel  building  situated  In  Selden,  Kan.,  could 
not  be  rented  for  hotel  purposes.  Plaintiff 
had  alleged  that  defendant  represented  to 
blm  that  the  building  was  rented  for  f'50 
per  month  and  Reed's  deposition  was  offer- 
ed to  prove  the  falsity  of  that  representa- 
tion. We  tbink  that  Reed  duly  qualified  him- 
self to  give  such  an  opinion,  and  there  was 
no  error  In  overruling  appellant's  objection 
thereto. 

Nor  was  there  error  In  refusing  to  permit 
appellant  to  testify  that  he  became  acquaint- 
ed with  Strauss  through  his  agent,  A.  N. 
Eddy,  as  such  testimony  was  wholly  Imma- 
terial to  any  Issue  in  the  case.  It  was  not 
permissible  for  Peters  to  testify  that  A.  N. 
Eddy  had  told  him  that  Strauss  had  investi- 
gated the  Kansas  property  prior  to  October 
23,  1907,  as  no  facts  were  shown  to  make 
^uch  a  statement  by  Eddy  admissible  against 
Strauss. 

Complaint  Is  made  of  tbe  exclusion  of  dep- 
ositions of  C.  S.  Lalrd,  L.  B.  Miller,  Anna 
R.  Wood,  and  L.  M.  Linton,  touching  the 
value  of  the  Kansas  property.  The  bill  of 
exception  shows  that  the  depositions  were  « 
excluded  upon  tbe  objection  that  the  wit- 
nesses had  not  qualified  themselves  to  testify 
to  such  values.  There  was  no  showing  In  tbe 
bill,  nor  has  appellant  pointed  out  any  evi- 
dence in  bis  brief  to  show  that  these  wit- 
nesses had  qualified  to  give  such  opinions, 
and  in  tbe  absence  of  such  showing,  the  rul- 
ing of  the  court  will  be  presumed  to  be  cor- 
rect, and  accordingly  tbe  assignment  of  er- 
ror complaining  of  that  ruling  is  overruled. 

It  Is  well  settled  in  this  state  that  misrep- 
resentations of  a  material  character,  al- 
though Innocently  made,  will  furnish  a  valid 
ground  for  rescission  of  the  contract  in  a 
suit  by  tbe  party  deceived,  and  tbe  trial  court 
committed  no  error  in  so  charging  tbe  Jury. 
Although  plaintiff  alleged  that  Peters  knew 
that  the  misrepresentations  charged  were  un- 
true, it  was  not  Incumbent  upon  him  to  es- 
tablish this  allegation  In  addition  to  proof  of 
the  misrepresentations,  as  the  same  would 
be  surplusage  only.  Collins  v.  Chlpmao,  41 
Tex.  ClT.  App.  663,  85  S.  W.  673;  McCord- 


Digiiized  by  Google 


968 


182  SOUTHWESTERN  EBPOBTER. 


CTei. 


Collins  Co.  V.  Levi,  21.  Tex.  CIt.  App.  10£), 
50  S.  W.  607;  Culbertson  v.  Blanehard.  79 
Tex.  492,  15  S.  W.  700;  Buchanan  t.  Bur- 
nett, 102  Tex.  492,  119  S.  W.  1141,  132  Am. 
St  Rep.  900.  ^ 

Appellant  cballenges  the  correctness  of  the 
following  paragraph  of  the  court's  charge: 
"A  deed  delivered  by  a  grantor  to  a  third 
party  to  be  delivered  to  the  grantee  at  some 
future  time,  and  when  bo  directed  by  him, 
or  upon  the  happening  of  some  future  event, 
Is  a  delivery  in  escrow,  and  no  title  passes 
thereby  until  the  deed  is  actually  delivered, 
as  hereinbefore  defined;  If,  therefore,  you 
find  and  believe  from  the  evidence  In  this 
case  that  the  deed  from  the  plaintiff  was  by 
the  plaintiff  delivered  to  the  Shattuck  bank, 
and  was  not  to  be  turned  over  to  the  defend- 
ant until  directed  by  the  plaintiff  to  be  de- 
livered to  defendant,  and  you  furtber  t>elleve 
that  he  has  nev^  consented  to  or  directed 
Its  delivery,  then  your  verdict  sboald  be  for 
the  plaintiff  for  the  land  in  controversy." 
Also  another  portion  of  the  charge  reading 
as  follows:  "Yon  are  further  instructed  that 
If  yon  find  and  t)elieve  from  the  evidence 
that  after  the  execution  of  the  written  con- 
tract in  October,  1907.  that  both  plaintiff  and 
defendant  mutually  agreed  to  abandon  said 
contract  and  did  abandon  the  same,  and  yon 
further  find  tliat  they-ttiereafter  made  and 
entered  into  a  wbal  agreement  for  the  sale 
or  ^change  of  their  respective  properties, 
and  you  further  find  tiiat  acting  under  said 
verbal  agreement,  If  any,  plaintiff  executed 
a  deed  for  the  Lipscomb  county  land  to  the 
defendant,  and  yon  further  find  that  said 
deed  was  placed  In  escrow  In  the  Shattnck 
bank  and  never  delivered  to  the  defendant, 
then  yon  are  charged  that  plaintiff  would  not 
be  bound  by  such  verbal  agreement  to  con- 
vey such  land,  even  thongb  he  had  executed 
a  deed  thereto,  and  In  the  event  that  you  so 
And,  your  verdict  should  be  for  plaintiff." 

In  connection  wlQt  the  Instruction  first 
quoted,  the  court  fnrttier  charged  the  Jury 
as  follows:  **If,  however,  yon  find  and  believe 
from  the  evidence  that  the  plaintiff,  after 
be  executed  the  deed,  actually  Intended  to 
deliver  the  same  to  defendant  and  did  actnal- 
ly  deliver  to  him,  as  the  term  'delivery'  has 
been  defined  to  you,  or  if  you  find  and  be- 
lieve that  the  delivery  to  the  bank  was  In- 
tended to  be  an  actual  delivery  to  Uie  de- 
fendant, then,  if  you  so  find,  you  are  In- 
structed to  find  for  the  defendant,  unless  you 
should  find  for  plaintiff  upon  instruction 
hereinafter  given  yon."  The  only  instruction 
which  followed,  In  any  manner  limiting  the 
defendant's  right  to  a  verdict  under  the  in- 
struction last  quoted,  was  an  instruction  sut>- 
mittlng  plaintiff's  right  to  recover  upon  ills 
allegations  of  fraudulent  misrepresentations 
by  the  defendant,  In  the  event  the  jury  found 
that  the  deed  had  been  delivered  to  the  ap- 
pellant The  basis  of  tlie  criticisms  of  the 
charge  la  the  assumption  by  appelant  that 


the  proof  shewed  a  delivery  of  the  deed  to 
the  bank  in  escrow  by  Strauss.  In  his  peti- 
tion Strauss,  referring  to  the  deed  executed 
by  him  to  Peters,  alleged,  "and  said  deed 
was  placed  in  the  First  State  Bank  of  Kiat- 
tuck,  Okl.,  to  there  remain  and  not  be  de- 
livered to  the  defendant,  nor  to  any  one  for 
him,  until  the  plaintiff  agreed  to  Its  delivery- 
after  examination  of  said  lots,  hotel,  and  Mr- 
ery  bam,  and  furniture  described  as  situat- 
ed In  the  town  of  Selden,  Kan."  In  another 
paragraph  of  the  petition,  plaintiff  alleged, 
"but  said  deed  was  placed  In  said  bank  only 
to  be  delivered  to  the  defendant  upon  order 
or  request  of  plaintiff,  and  said  plaintiff  at 
no  time  requested  or  In  any  manner  consent- 
ed to  the  delivery  of  said  deed  to  said  de- 
fendant, or  to  any  one  for  htm,  and  on  or 
about  February  10.  1908,  plaintiff  notified 
said  bank  that  said  deed  was  not  to  be  de- 
livered to  the  defendant"  Plaintiff's  testi- 
mony relative  to  the  delivery  of  the  deed  to 
the  iMink  corresponded  with  the  allegations 
In  his  petition  quoted  above.  If  those  alle- 
gations were  true,  then  the  delivery  to  the 
bank  was  not  a  delivery  in  escrow,  as  plain- 
tiff designated  it  in  another  paragraph  of 
his  petition  and  as  the  trial  Judge  seemed 
to  have  construed  the  pleading. 

**To  give  a  deed  the  character  of  an  es- 
crow. It  Is  essential  not  only  that  it  should 
be  delivered  to  a  tbirA  p^son,  but  Out  Its 
delivery  to  the  grantee  should'  be  depoideut 
upon  the  occurrence  of  some  evoit,  or  the 
performance  of  some  condition.  If,  therefore, 
it  be  d^vered  to  a  tlilrd  poson,  to  be  k^t 
by  him  during  the  pleasure  of  the  grantor, 
and  subject  to  his  order.  It  la  not  en  escrow. 
Where  a  deed  is  thus  deposited  with  a  tbirti 
person,  to  be  delivwed  to  the  grantee  upon 
the  order  of  the  grantor,  it  is  not  an  escrow, 
because  it  la  deemed  in  law  to  be  still  In  the 
grantor's  possession.  There  was  nothing 
agreed  to  be  done  by  or  on  the  part  of  the 
grantee,  as  the  conditltnL  upon  the  perform- 
ance of  which  the  deed  was  to  become  abso- 
lute, and  to  be  delivered  to  him  1^  the  ttaird 
person.  It  Is  the  general  rule  that  a  deed 
delivered  to  a  third  person  is  viewed  u  an 
escrow  only  In  case  it  1b  agreed  that  the 
deed  Is  to  be  delivered  to  the  grantee^  upon 
the  performance  by  blm  of  the  stlpnlated 
condition.' "  1  Devlin  on  Deeds,  i  318.  See, 
also,  IS  Cy&  682-665  <2):  16  Gyc  668. 

Peters  did  not  allege  that  the  deed  vras  de- 
livered to  the  bank  In  escrow,  bnt  alleged  in 
his  answer  and  testified  on  the  trial  that  it 
was  delivered  to  him  Stnnsa,  and  that 
he.  Instead  of  Stranai,  had  left  it  with  the 
bank,  thus  n^tiving  any  delivery  to  the 
bank  in  escrow.  Furthermore,  by  plea  over 
he  prayed  for  Judgmrat  against  Strauss  for 
damages,  basing  that  plea  upon  aUe^tions 
by  him  that  Strauss  had  made  fraudulent 
misrepresentations  to  him  concerning  the 
Lipscomb  county  land,  and  this  upaa  the 
theory  that  title  to  the  land  bad  passed  to 
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Petera  It  was  proven  beyond  controTerey 
tbat  the  bank  had  retnrned  the  deed  to 
Stranss  and  that  thereafter  the  same  was 
never  ddlvered  to  Peters,  nor  to  any  one 
for  him.  If  the  deed  had  been  delivered  to 
Peters  as  he  testified,  then  title  would  have 
passed  to  hlm^  and  In  order  for  Stranss  to 
recover  It  wonld  have  been  Incumbent  upon 
him  to  sustain  his  allegations  of  misrepre- 
sentations by  Peters.  But  If  the  original 
written  agreement  to  exchange  properties 
was,  by  mutual  consent  of  the  parties,  re- 
scinded and  annulled  and  Strauss  delivered 
the  deed  in  controversy  to  the  bank  with 
the  understanding  and  under  the  Instruc- 
tions alleged  In  his  petition  and  detailed  by 
Jbim  In  his  testimony,  then  no  title  passed; 
and  upon  proof  of  those  facts  alone,  without 
proof  of  the  misrepresentations  charged  in 
his  petition,  he  was  entitled  to  the  relief 
sought  by  him,  In  the  absence  of  some  plead- 
ing by  Peters,  sustained  by  evidence,  show- 
ing some  valid  and  subsisting  contract  by 
Strauss  to  convey  the  land,  coupled  with  a 
prayer  for  specific  performance. 

Appellant  complains  fncther  that  the  first 
paragraph  of  the  court's  charge  authorized  a 
recovery  by  plalnticr  upon  a  finding  sustain- 
ing plaintiff's  allegations  of  misrepresenta- 
tions, without  a  further  finding  tbat  such 
misrepresentations  resulted  in  injury  to  the 
plaintiff.  That  paragraph  as  shown  In  the 
transcript  reads:  "False  and  fraudulent  rep- 
resentations, as  applied  to  the  law  of  this 
case,  are  such  represratatlons  as  to  the  cbar- 
actet  and  value  of  the  property  in  contro- 
versy as  actually  misled  the  party  to  whom 
the  same  were  made,  and  such  as  actually 
did  deceive  and  mislead  the  party,  and  you 
are  charged  that  representations  made  as  to 
the  character  and  value  of  the  property,  if 
relied  and  acted  upon  in  making  a  trade  or 
exchange  of  property.  If  sufficient  to  avoid 
the  trader  even  though  the  party  making  the 
same  may  honestly  believe  them  true,  the 
point  to  be  considered  being,  were  the  repre- 
sentations made,  and  were  they  untrue,  and 
was  the  party  misled  and  deceived  thereby." 

In  another  paragraph  of  the  charge,  the 
Jury  were  Instructed:  "If,  therefore,  you 
find  and  believe  from  the  evidence  In  this 
case  that  the  defendant  represented  to  the 
plaintiff  that  the  bot^  in  Kansas  was  worth 
$7,600,  that  the  same  was  in  good  repair, 
and  that  the  same  and  the  livery  bam  were 
rttited  for  $50  per  month,  that  Selden,  Kan., 
-was  a  good  town  Cor  a  hotel  and  livery 
bam,  that  there  was  a  mortgage  on  the  prop- 
erty not  to  exceed  the  sum  of  fl,500,  or  if 
more  than  $1,500,  he,  the  defendant,  would 
reduce  same  to  91|500,  that  the  hotel  was 
furnished  and  that  the  furniture  went  with 
the  hotel,  as  charged  In  plalntlfTs  amended 
original  petition,  and  you  further  And  and 
believe  tbat  such  representations  were  ma- 
terial and  were  believed  and  relied  upon  by 
plaintiff,  and  that  he  was  thereby  Induced 
to  moke  the  deed  In  controversy  and  to  de- 


liver the  same  to  the  defendant,  if  you  find 
that  he  actually  did  deliver  the  same  to  the 
defendant,  and  you  further  find  that  such 
representations  were  untrue,  or  any  one  or 
more  of  the  same,  then  you  are  charged,  If 
you  so  find,  to  find  for  the  plaintiff." 

It  will  be  noticed  that  in  the  last  para- 
graph of  the  court's  charge,  the  Jury  were 
told  tbat  they  must  find  that  the  misrepre- 
sentations of  Peters  were  material,  before 
they  could  find  in  plaintiff's  favor  upon  the 
theory  of  fraudulent  misrepresentations  in- 
ducing the  trade.  In  the  absence  of  a  re- 
quest by  appellant  for  a  further  Instruction 
upon  the  elements  of  material,  as  distiu- 
gulBhed  from  immaterial,  misrepresentations, 
the  charge  was,  at  all  events,  sufilcient.  It 
would  further  seem  that  if  the  misrepre- 
sentations charged  were  proven,  there  could 
be  no  question  as  to  their  materiality.  Prld- 
ham  V.  Weddlngton,  74  Tex.  354,  12  S.  W. 
4/d;  Putnam  v.  Bromwell,  73  Tex.  465,  11  S. 
W.  491.  Appellant's  testimony  was,  in  ef- 
fect, that  prior  to  the  making  of  the  written 
agreement  between  the  parties  dated  Octo- 
ber 23,  1907,  and  before  aK>eIlant  had  seen 
the  land  in  controversy,  Strauss  made  cer- 
tain representations  concerning  It,  which 
were  afterwards  found  to  be  fal8&  Under 
this  testimony  and  appellant's  pleading  of 
fraud  on  the  part  of  Strauss,  and  upon  the 
theory  that  he  who  invokes  equity  must 
come  with  clean  hands,  appellant  requested 
an  instruction,  In  substance,  that  If  Strauss 
made  such  misrepresentations  at  the  time 
testified  by  Peters,  and  they  were  fraudo- 
lently  made,  then  plaintiff  could  not  recover. 
This  instruction  was  refused  and  properly 
so,  as  It  ignored  the  issue  raised  by  the  evi- 
dence of  a  rescission  of  the  written  agree* 
ment  by  mutual  consent  of  the  parties  there- 
to, and  the  uncontroverted  proof  that  appel- 
lant saw  the  land  for  himself  before  the  par- 
ties entered  into  the  new  agreement  Fur- 
thermore, It  seems  at  least  doubtful  that  the 
rule  of  equity  Invoked  by  appellant  would 
be  apEdlcable  In  this  case. 

In  Whltworth  v.  Thomas,  83  Ala.  806,  3 
South.  781,  3  Am.  St  Rep.  725,  Thomas  hav- 
ing traded  a  mule  to  Whltworth  for  a  mare, 
sought  to  rescind  the  sale  on  the  ground  that 
Whltworth  had  made  fraudulent  and  mate- 
rial misrepresentations  concerning  the  con- 
dition of  the  mare.  Whltworth  undertook  to 
prove  tbat  O^omas  had  misrepresented  the 
qualities  of  the  mule,  thereby  practicing  a 
fraud  upon  Whltworth.  The  court  held  that 
such  proof  was  wholly  Immaterial,  and  in 
the  course  of  the  opinion  said:  "The  max- 
im, in  pari  delicto,  potior  est  conditio  possi- 
dentis,' has  no  application  in  a  case  like  this. 
Tbat  maxim  awUes,  and  only  applies,  where 
two  or  nxwe  are  Jointly  concerned  In  the 
perpetration  of  one  and  the  same  fraud;  a 
conspiracy  or  combination  to  accomplish  an 
Illegal  object  through  fraud,  by  which  some 
third  person  la  to  be  the  sufferer.  It  does 
not  pcvmlt  me  lnd^)endent  deceit  or  fraud 
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to  b«  set  (rfl  against  another  deceit  or  fraud 
80  88,  on  that  accoant,  to  estop  the  latter 
from  "^^fi*tff<"<"g  his  salt  It  may  confer  a 
right  to  a  ctoss-action.  It  does  not  deny  ei- 
ther party  all  right  to  sue." 

We  have  found  no  error  In  the  Judgment, 
and  It  Is  affirmed. 


WTSSTESBN  UNIOX  TVUBORAPB  OO.  T. 

SIMMONS. 
(Court  of  GlvU  Appeals  of  Texas.    Dec.  7, 
1910.   Rehearing  Denied  Jan.  4,  1911.) 

TXI^EOBAPHS  AND  TELBPHONEB  ((  74*>— DELAT 
IN  SENDinQ  MeBSAOB— iNSTBUCnONS. 

Where  the  operator  of  defendant  telegraph 
company  at  H.  received  a  message  for  transmia- 
sioD  to  plaintiff  at  B.,  and  agreed  that  if  he 
could  the  operator  at  EI  the  meeaage  would 
be  delivered  immediately,  and  the  message  was 
transmitted  to  the  operator  at  E.,  who  made 
an  attempt  to  deliver,  but  was  told  that  plain- 
tiff lived  three-quarters  of  a  mile  away,  though 
he  in  fact  lived  about  five  blO(^a  from  the 
office,  and  that  it  would  cost  50  cents  for  a 
messenger,  and  he  Inquired  of  the  office  at  H. 
whether  he  sboold  deliver,  and,  receiving  do  re- 
l)ly,  did  not  further  attempt  to  deliver  until 
morning,  the  court  properly  instructed  that  on 
such  agreement  it  was  the  duty  of  the  agent  at 
B.  to  use  ordinary  diligence  to  deliver  the  mes- 
sage with  Teasonable  promptnesa,  and  a  failure 
to  do  so  wonld  be  negligence,  entitliug  plaintiff 
to  recover,  provided  the  message  could  have 
been  delivered  with  the  use  of  ordinary  dili- 
gence on  time  for  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Telegrai^s 
and  Telephones,  Dec.  Dig.  |  74.*] 

Appeal  from  District  Court,  Colorado  Coun- 
ty; M.  Kennon,  Judge. 

Action  by  Mack  Simmons  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Hume,  Robinson  &  Hume,  for  appellant. 
P.  P.  Putney  end  Corothera  &  Brown,  for  ap- 
pellee. 

JAMES,  0.  J.  This  appeal  Is  from  a  Judg- 
ment against  appellant  for  negligent  delay  In 
dellverii^  a  message,  which  delay  prevented 
appellee  from  reaching  his  sister's  bedside 
before  she  died.  The  answer  was  the  gen- 
eral denial,  and  ^eclally  pleaded  that  at  and 
prior  to  the  date  of  filing  the  message  with 
defendant  at  Houston,  Tex.,  defendant  -bad 
established  and  observed,  at  Its  office  at 
Eagle  Lake,  Tex.,  certain  office  hours,  to  wit, 
from  8  a.  m.  to  3  p.  m.  daily,  for  the  purpose 
of  doing  business  with  and  for  the  public, 
said  hours  being  reasonable  and  adequate  for 
that  place;  also  that,  if  the  message  was  re- 
ceived by  its  agent  at  Eagle  Lake,  it  was 
after  6  p.  m. 

There  Is  a  single  assignment  of  error,  as 
follows:  "The  court  erred,  to  the  prejudice 
of  defendant,  In  the  fourth  paragraph  of  the 
charge,  which  Is:  'If  you  find  from  the  evi- 
dence that  on  the  date  In  question  the  agent 


of  the  company  at  Houston,  when  he  received 
the  message,  agreed  that  It  shonld  be  de- 
livered promptly  that  night,  then  It  was  the 
dnty  of  the  agent  of  the  company  at  Eiagle 
I^ake  to  use  ordinary  dillgoice  to  ddlver  the 
message  to  the  plaintiff  vrith  reuonable 
promptness,  and  a  failure  to  do  so  would  be 
negligence,  entitling  the  plaintiff  to  recover, 
provided  the  nwssage  eould  have  been  de- 
livered with  the  use  of  ordinary  diligence  in 
time  for  the  plaintiff  to  have  readied  bts 
sister's  bedside  before  her  death,  and  yon 
find  that  under  the  <drcamstasces  plaintiff 
would  have  grae  to  her  bedside  before  her 
death,  bad  the  message  been  so  delivered.* " 

We  find  that  there  was  evidence  showing 
that  the  agent  at  Houston,  when  he  rec^ved 
the  message,  agreed  that  If  he  could  get  the 
operator  at  Eagle  Lake,  It  being  after  office 
hours  at  Eagle  Lake,  it  wonld  be  delivered 
right  away.  This  was  the  testimony  of  the 
person  filing  the  message.  The  agent  at 
Houston  receiving  It  testified  that  be  asked 
the  operator  at  Eagle  Lake  If  he  could  get 
a  message  there^  and  the  operator  told  him 
that  the  office  was  stlU  open,  and  then  he 
received  the  message.  The  message  was  sent, 
and  was  received  at  Eagle  Lake  at  7:35  tbe 
night  It  was  sent,  which  was  December  10, 
1908,  and  was  not  delivered  until  next  morn- 
ing, resulting  In  plaintiff  not  seeing  bis  sis- 
ter before  she  died;  the  latter 'being  con- 
scious to  the  end.  The  agent  or  operator  re- 
ceiving tbe  message  at  Eagle  Lake  made 
some  effort  to  deliver  It  that  night,  but  was 
told  by  a  negro  that  plaintiff  lived  about 
three-quarters  of  a  mile  from  the  depot,  and 
that  be  would  take  it  out  for  60  cents.  He 
then  sent  a  service  message  to  the  office  In 
Houston,  and  told  them  that  party  lived 
three-quarters  of  a  mile  from  depot,  no  mes- 
senger that  time  of  night,  and  c6uld  hare 
message  delivered  for  60  cents,  and  to  an- 
swer quick.  To  this  he  received  no  reply. 
Plaintiff  was  in  Eagle  Lake  that  night  at 
bis  home,  al>out  five  bloclES  from  the  depot. 

Upon  this  state  of  evidence,  we  overrnle 
all  of  the  propositions  which  appellant  pre- 
sents In  connection  with  the  assignment. 
Tbe  specific  undertaking,  when  the  message 
was  received,  was,  according  to  the  above 
testimony,  that  the  message  would  be  deliv- 
ered that  night.  The  guestkm  of  negligrace 
was  correctly  submitted. 

Judgment  affirmed. 


BOTT  V.  WRIGHT  el  aL 

(Court  trf  Civil  Appeals  of  Texas.    Nov.  12. 
1010.) 

1.  Husband  ahd  Wtrc  (|  47»)— Wife's  Sep- 
ABATE  Pbopbbtt— Conveyance  to  Wife. 
The  legal  effect  of  a  conveyance  of  land  t>y 
a  husband  to  hia  wife  was  to  Invest  in  her  tLe 
separate  interest  in  the  land  refcardlesa  of 
whether  the  bosband  had  paid  therefor  tke  we^ 


•For  other  cuea  see  urns  topic  andsecUoa  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  X*r  Ke.  8«1m  A  B«'r  ZadeM 

Digitized  by  Google 


BOTT  T.  WRIGHT. 


961 


arate  fonds  of  his  wife  or  commuDity  fandi  or 

both. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {S  232-241 ;  Dec  Dig.  «  47.*] 

2.  Husbaud  and  Wife  it  187*) Disabili- 

TIES    or   COTKBTUBE  —  COKTBACT    TO  SBLL 

Laivd. 

Under  Rev.  St.  1896,  art.  2970,  authorising 
a  wife  to  contract  debts  for  necessaries  furnish- 
ed herself  or  children  and  for  expenses  which 
may  have  been  incurred  by  her  for  the  benefit 
of  oer  separate  property,  a  wife  baa  no  I^al 
capacity  to  make  a  contract  to  sell  her  separate 
property,  either  directly  or  indirectly,  or  to  au- 
thorize her  husband  to  do  so,  where  there  is  no 
eridence  that  the  contract  is  for  necessaries  or 
for  the  benefit  of  her  aepaimte  property. 

[Ed.  Note.— For  otiier  caaea,  see  Hurtiand  and 
Wife,  Cent.  Dig.  H  722, 728 ;  Dec.  Dig.  S  187.«] 

3.  Husband  and  Wife  <8  138*)— Aoenot  or 
Husband  fob  Wirs— Delivbbt  or  Deed. 

Where  a  wife  sarrmders  to  her  husband  a 
deed  to  lier  separate  property,  duly  made  and 
acknowledged,  for  the  porpose  of  oeliTery,  au- 
thority in  the  husband  is  to  be  implied  to  make 
such  reasonable  stipulations  as  to  the  delivery 
as  shall  not  be  Tiolative  of  her  instnictions  or 
in  fraud  of  her  rights. 

[Ed.  Note.~For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  »  524-537 ;  Dec.  Dig.  %  138.»1 

4.  escbows  <|  8*)— withdbawai.  of  deed  bt 
Gbahtob. 

Where  grantors  deposit  a  deed  with  a  third 
person,  to  be  deliveRd  to  the  grantee,  on  the 
payment  of  the  conrideratiim  named  In  the  deed, 
the  gtantors  have  no  right  to  withdraw  the  deed 
without  the  grantee's  consent  until  after  the 
expiration  of  a  reasonable  time,  notwithstand- 
ing a  time  limit  for  the  payment  of  the  con- 
sideration in  the  contract  for  sale  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent.  Dig.  fS  9,  10;  Dec.  Dig.  §  8.*] 

5.  Husband  and  Wife  {%  194*)— Convetancb 

Of  PBOFEBTT— ACKNOWLEDOUENT  BT  WiFB. 

A  married  woman  is  not  bound  by  her  deed 
of  land  till  after  due  acknowledgment  thereof 
before  an  officer. 

[Ed.  Note.— For  other  case^  see  Husband  and 
-Wife,  Cent.  Dig.  J  726;  Dec.  Dig.  S  IM;* 
Acknowledgment,  Oent  Dig.  H  1&-2L] 

6.  Hubbard  and  Wmo  (|  lOi*)— Convit- 

ANCE  OF  PBOPBBTT— DELIVEBT  OF  DEED  IN 

Escbow. 

A  married  woman  being  Iwund  by  her  deed 
of  her  separate  property  after  final  delivery  to 
her  grantee  she  la  bound  after  it  has  by  her 
consent  been  deUvered  in  escrow  to  the  same 
extent  as  other  persons. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  f  192.*] 

7.  EsoBovs  (f  8*)— Wztbdbawai.  of  Deed  bt 

Qbantob. 

That  an  order  by  a  grantor  to  a  depositary 
for  the  return  of  the  deed  delivered  in  escrow 
was  some  time  after  the  time  limit  for  payment 
of  consideration  by  the  grantee  named  Id  the 
contract  of  sale  is  not  conclusive  that  the  with- 
drawal by  the  grantor  was  authorized. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Dec.  Dig.  1  8.*] 

8.  Specific  Pebfobuance  (|  123*)  —  QuEs- 

TIONB  FOB  JUBT. 

In  an  action  for  specific  performance  of  a 
contract  for  the  sale  of  land,  evidence  held  to 
present  questions  for  the  jury  whether  the 
withdrawal  of  a  deed  by  the  grantor  from  a 
deposltaiT  was  authorised,  or  grantee  consented 
to  the  return  of  tbe  deed,  or  had  deferred  pay- 


ment beyond  a  reasonable  time  for  the  examina- 
tion or  correction  of  the  title. 

[Ed.  Note.— For  other  cases,  see  Specific  Fer^ 
formance,  Dec.  Dig.  |  123.*] 

Appeal  from  District  Court,  Wheeler  Coan- 
ty;  H.  O.  Hendricks,  Special  Judge. 

Action  bj  B.  L.  Bott  against  Ida  Wright 
and  anothw.  From  a  Jodgmmt  In  Oivor  of 
defendants^  plalntUC  ^ipeals.  Beversed  and 
remanded. 

Hoover  &  Taylor,  Lawrence  &  Sterling, 
Theodore  iMack,  and  Counts  &  Counts,  for 
appellant  O.  W.  MendeU,  J.  B.  B^olds, 
and  B.  M.  Baker,  for  aj^llees. 

CONNOR,  a  J.  Appellant  instituted  tlila 
suit  for  the  specific  performance  of  a  con- 
tract to  convey  a  Bection  of  640  acres  of  laud 
described  In  the  petition  and  alleged  to  be 
situated  in  Wheeler  county.  The  contract 
is  as  follows:  "Contract  made  and  entered 
into  this  17th  day  of  October,  1907,  by  and 
between  I.  M.  Wright,  of  Kent,  Texas,  and 
R.  L.  >Bott,  of  HumestoD,  Iowa,  witnesseth 
that  the  said  I.  M.  Wright  has  tbia  day  sold 
to  B.  L.  Bott  of  tbe  following  land  legal 
numbers  as  follows:  Section  (4)  block  L, 
land  lying  Jtist  west  of  Clay  section,  for  the 
sum  of  $5,000,  of  the  following  terms:  Five 
hundred  dollars  cash  paid  in  hand  which  la 
hereby  rec^pted  for,  and  forty-five  hundred 
dollars  on  or  before  thirty  days  from  this 
date.  I.  M.  Wright  Is  to  deed  by  warranty 
deed  and  furnish  abstract  showing  dear  and 
perfect  title,  and  to  send  deed  and  abstract 
to  the  Humeston  '  State  Bank,  Hnmeston, 
Iowa.  The  warranty  deed  Is  to  be  free  and 
clear  of  all  incumbrance  except  six  hundred 
and  twenty-four  dollars  back  to  the  state. 
[Signed]  Ida  Wright,  by  I.  M.  Wright,  Agent. 
R.  L.  Bott."  After  tbe  execution  of  the  con- 
tract Ida  Wright  and  I.  M.  Wright  made 
deed  In  dae  form  as  agreed,  and  forwarded 
tbe  same,  tt^ether  with  an  abstract  of  title, 
to  the  Humeston  State  Banlt,  but  appellant 
not  having  paid  the  deferred  $4,S00,  appel- 
lees, on  or  about  December  7,  1907,  tele- 
graphed the  bank  to  return  the  papers,  which 
the  bank  did  within  a  few  days,  and  appel- 
lees thereafter  sold  the  land  to  W.  A.  Lay- 
bum,  who  is  sued  herein  as  an  alleged  pur- 
chaser with  full  notice  of  appellant's  all^d 
rights. 

The  court  below  gave  a  peremptory  in- 
struction in  appellees'  favor  on  the  grounds 
that  Ida  Wright  was  not  bound  because  of 
her  coverture,  and  that  her  husband,  L  M. 
Wright,  was  not  bound  because  the  contract 
^owed  that  he  signed  as  agent  only.  On  a 
foimer  day,  we  afilrmed  the  Judgmoit,  save 
that  we  held  I.  M.  Wright  bound  for  the  re- 
payment of  the  9000  actually  received.  We 
so  held  on  the  theory  that  the  undisputed 
facts  showed  Out  the  land  was  the  separate 
propoty  of  the  wife,  and  that  she  had  re* 
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called  the  deed  before  Its  actual  delivery  to 
appellant,  and  hence  was  not  bound,  although 
the  husband  was,  and  that  as  to  him  the 
recall  of  the  deed  amounted  to  a  voluntary 
rescission,  which  was  Justlfled  by  the  facts, 
and  that  he  therefore  must  return  the  mon- 
ey actually  received.  On  more  mature  de- 
liberation, however,  we  are  not  satisfied  with 
all  of  the  conclusions  announced  in  our  orig- 
inal opinion  and  that  opinion  is  accordii^ly 
withdrawn. 

Now,  therefore,  treating  the  case  as  an 
original  one,  we  have  concluded  that  the 
court  erred  In  taking  the  case  from  the  Jniy. 
We  disagree  with  the  contention  that  Ida 
Wright  was  boood  by  tiie  oontract  either 
because  of  any  power  in  her  husband,  I.  M. 
Wright,  to  bind  her,  or  on  tlie  ground  of  a 
ratification  because  of  her  Joinder  in  the 
deed.  It  is  undisputed  that  prior  to  the 
date  of  the  contract  the  land  had  been  duly 
conv^ed  to  bla  wife  bj  I.  M,  Wright  Tlw 
legal  effect  of  this  conveyance  was  to  In- 
vest in  Mrs.  Wright  the  separate  interest 
In  the  land  r^rdless  of  nrhether  I.  flL 
Wright  had  paid  thertfor  the  sqiarate  funds 
of  bis  wife  or  conununlty  funds  of  both. 
Callahan  t.  Houston,  78  Tex.  4M,  14  S.  W. 
1027;  Kabn  Kahn.  94  Tex.  114,  58  8.  W. 
825;  caay  Power,  24  Tex.  806.  This  bting 
true  and  there  being  no  evidence  that  the 
contract  was  for  necessaries  or  for  the  ben- 
efit of  her  s^iatatft  property,  Mrs.  Wright 
had  no  legal  capacity  to  make  the  contract, 
either  directly  or  indirectly,  or  to  anthorlze 
her  husband  to  do  so.  Ber.  St  1896,  art 
2970:  Speer'a  liaw  of  3Iarrled  Women,  (  46; 
Noel  T.  ClartE,  25  Tex.  ClT.  App.  m  AO  S. 
W.  356;  Lynch  T.  EUes,  21  Tex.  229;  Strot- 
er  T.  Brackenrldge,  102  Tex.  886,  118  S.  W. 
634;  Cannon  t.  BontweU,  58  Tex.  026. 

Where,  however,  as  there  is  evidence  here 
tending  to  show,  the  wife  surrenders  to  her 
husband  a  deed  to  her  separate  property 
duly  made  and  acknowledged,  for  the  pur- 
pose of  delivery  we  think  authority  in  the 
husband  is  to  be  Implied  to  make  such  rea- 
sonable stipulations  relating  to  the  delivery 
of  the  deed  to  the  grantee  as  shall  not  be 
violative  of  her  instructions  or  in  fraud  of 
her  rights.  See  Hughes  v.  Thlstlewood,  by 
the  Supreme  Court  of  Kansas,  40  Kan.  232, 
19  Pac.  629.  This  brings  us  to  a  considera- 
tion of  the  eftect  of  the  deposit  of  the  deed 
made  by  appellees  in  the  Humeston  State 
Bank.  Save  as  may  be  inferred  from  the 
contract  the  nature  of  the  subject,  and  the 
acts  of  the  parties,  the  purpose  and  condi- 
tions of  the  deposit,  If  any,  are  not  disclosed, 
but  we  have  finally  couclnded  that  the  evi- 
dence fls  a  whole  raises  the  issue  of  a  de- 
posit of  the  deed  with  the  bank  in  escrow 
with  direction  to  the  bank  to  deliver  the 
deed  to  appellant  upon  his  payment  or  de- 
posit to  appellees'  credit  of  the  remaining 
unpaid  part  of  the  purchase  money.  If  so, 
then  appellees  would  not  have  the  right  to 


withdraw  the  deed  from  the  bank  without 
appellant's  consent  until  after  the  expiration 
of  a  reasonable  time  notwithstanding  the 
time  limit  named  In  the  contract  Says  Mr. 
Devlin  In  his  book  on  Deeds,  voL  1.  }  312: 
"A  delivery  may  be  made  to  a  third  person 
conditional  on  the  performance  of  an  act  or 
the  happening  of  an  event,  whereupon  it  is 
to  be  delivered  to  the  grantee.  Such  deliv- 
ery to  a  third  person  is  called  in  escrow." 
And  whether  the  delivery  was  in  escrow  is 
to  be  determined  from  all  the  facts  and  cir- 
cumstances in  evidence.  Wallace  v.  Butts, 
31  S.  W.  687;  Gaston  v.  City,  16  Or.  255,  1& 
Pac.  127.  When  so  delivered  and  accepted 
the  depositary  becomes  in  a  sense  a  trustee 
for  both  parties  to  the  transaction,  and  nei- 
ther may  wiUidraw  the  deed  until  the  bap- 
poilng  of  the  condition  vpoa  whldi  it  waa 
dqirasited,  or  until  after  a  reasonable  time 
given  for  the  performance  of  fiie  oondltlon- 
16  Cyc.  668;  Bobbins  t.  Bascoe.  120  N.  C 
79.  26  a.  E.  807,  88  li.  B.  A.  238,  S8  Am. 
St  Bep.  774;  Steamboat  Co.  v.  Moragne,  91 
Ala.  610,  8  Sooth.  807 ;  State  Bank  t.  Erana 
15  N.  J.  Law,  155,  28  Am.  Dec.  400;  Hughes 
T.  ThIsUewood,  40  Kan.  232,  1»  Pac  620: 
Banm's  Appeal*  113  Pa.  68,  4  AU.  4S1;  Hoyfc 
T.  VxlAgui,  87  Iowa,  746,  56  W.  IS;  Gas- 
ton V.  City,  16  Or.  25S,  19  Pac  127;  Bronx 
Investment  Co.  v.  Natl.  Bank,  47  WadL  666. 
92  Pac.  380;  Hardin  T.  Neal  Loan  Co.,  12Z> 
Oa.  820,  64  S.  E.  755;  In  re  Comellns*  Es- 
tate, 151  Cal.  560,  91  Pac.  329;  Butr  t. 
Young,  98  Cal.  446^  33  Paa  338,  35  Am.  St 
Bep.  186.  Sueh  we  ttilnk  is  nndoubtedly  the 
general  rule,  and  wUle  our  laws  have  pro- 
Tided  certain  saf^ruards  to  be  observed  in 
the  disposition  of  the  -wiUfa  separate  prop- 
erty, we  know  of  no  reason  why  mtta  the 
wife.  08  here,  has  made  and  acknowledged 
a  deed  with  all  the  formalities  of  the  law. 
she  Should  not  be  held  bound  alike  with  the 
husband  to  the  goieral  effect  of  a  delivery  in 
escrow.  Until  after  due  acknowledgment  of 
her  deed  before  the  officer  and  wttU  d^v- 
ery  she  Is  not  bound.  Jones  et  ux.  t.  GoB. 
63  Tex.  24S.  But  clearly  she  Is  bound  after 
final  d^very  to  her  grantee,  and,  as  we 
think,  after  It  has  by  her  consent  passed 
from  ber  control  by  the  quasi  or  conditional 
delivery  In  escrow  save  under  the  same  cir- 
cumstances as  obtain  In  other  cases.  See 
Angler  T,  Coward,  79  Tex.  551,  15  S.  W.  CDS, 
If  so,  as  before  stated,  it  cannot  be  here 
said  that  the  undisputed  evldoice  abowa  tbtt 
the  withdrawal  of  the  deed  from  the  Hume- 
ston State  Bank  was  authorized.  It  cannot 
be  so  said  merely  because  the  order  for  the  re- 
turn was  some  time  after  Qie  time  limit  nam- 
ed in  the  contract  for  the  deferred  paymnt. 
for  nothing  In  the  record  makes  it  conclosire 
that  the  time  so  named  was  of  the  essence 
of  the  contract  See  Collier  t.  Roblnaoo,  129 
S.  W.  889.  Nor  can  It  be  said  to  be  con- 
clusive that  appellant,  though  present  at  the 
time,  consented  for  the  bank  to  return  the 
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deed,  or  that  appellant  under  all  tlie  clr- 
comatancea  had  deferred  the  payment  beyond 
a  reaaonable  time  for  the  examination  or 
correction  of  the  title,  etc.  We  conclude 
that  these,  as  well  as  others  Indicated,  were 
all  iBsnea  that  should  have  been  submitted 
to  the  Jury. 

It  is  accordingly  ordered  that  the  motion 
for  rehearing  he  granted,  that  the  Judgment 
be  reTeised,  and  the  cause  remanded  for  a 
trial  In  accordance  with  this  opinion. 


PANHANDLE  TELES*HONB  &  TELB- 
GRAPH  CO.  et  al.  v.  KELLOGG  SWITCH- 
BOARD  &  SUPPLY  CO.  et  al.t 

(Court  of  Civil  Appeals  of  Texas.  Oct  22, 
1910.    Behearing  Denied  Dea  3,  1910.) 

1.  CONSTITUTIONAr,  LAW  (8  34*)— CONSnTD- 
TIONAL  PBOVISION— CONSTBUCnON. 

Const,  art.  IS,  |  37,  providing  that  me- 
chanics and  materialmen  shall  have  a  lien  on 
the  buildings  and  articles  made  or  repaired 
by  them,  and  the  Legislatare  shall  provide  for 
the  speedy  and  effiment  enforcement  of  such 
lien.  Is  self-enforcing, 

[Ed.  Note.— For  other  cases,  see  Constitatlon- 
al  Law,  Cent  Dig.  i  84 ;  Dec.  Dig.  g  34.*J 

2.  COEPOEATIOKS  «  483*)— RELATION  0»  PaB- 
TIBS. 

A  contract  was  entered  into  between  N. 
and  a  partnership,  composed  of  D.  and  T., 
which  provided  that  N.  enonld  transfer  certain 
telephone  equipment  to  the  partnership  in  re- 
turn for  stock  and  bonds  of  a  corporation  which 
was  to  take  over  the  property  so  conveyed; 
thst  the  partnership  was  to  make  certain  im* 
provranents  In  equipment  and  buildings  and 
turn  them  over  to  the  corporation;  and  that 
the  parties  to  the  contract  should  be  the  of- 
ficers of  the  corporation,  ^e  contract  was 
ratified  b;y  the  corporation,  and  the  partnership 
entered  into  contracts  with  telephone  supply 
&omi»anies  to  furnish  the  improvements.  Held 
tb&t,  under  the  contract  and  ratiScatlon  the 
partnership  was  either  a  seller  of  the  property 
to  the  corporation,  or  the  agent  of  the  corpora- 
tion; and  hence  a  mechanic's  or  materialman's 
lien  upon  the  materials  purchased  would  arise 
between  Uie  materialman  and  the  corporation. 

[Ed.  Note.— For  otiier  cases,  see  Corporations, 
Dec.  Dig.  I  483.*] 

3.  lilEHB  (I  9*)— Pboceedinqs. 

In  the  case  of  a  vendor  who  sells  property 
with  the  agreement  that  certain  improvements 
are  to  be  made  upon  it,  a  lieu  arises  in  favor 
of  one  who  does  work  or  furnishes  material 
as  against  the  vendee  without  compliance  with 
the  statutes  regarding  liens,  where  the  work  is 
done  by  a  contractor. 

[Ed.  Note.— For  other  cases,  see  Liens,  Dea 
Dig.  I  9.*] 

4.  Mechanics*  Liens  (8  12*)— Constitution - 
At  Pbovision— Public  Sebvicb  Cobpoba- 
noN. 

Const,  art  16,  |  37,  providing  for  me- 
chanics' Hens  on  all  buildings,  applies  to  an  ex- 
change building  belonging  to  a  telephone  com- 
pany. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Wens,  Dec.  Dig.  §  12.*] 

6.  FiXTUBEs  (I  9*)— Maohinbbt. 

Some  of  the  promoters  of  a  telephone  cor- 
poration agreed  to  furnish  certain  appliances  In 
consideration  for  bonds  and  stock.  Their  con- 
tract was  ratified  by  the  corporation  and  they 


purchased  the  appliances  on  credit,  giving  a 
chattel  mortgage  to  secure  payment,  to  the 
seller,  with  the  agreement  that  the  machinery 
should  be  considered  as  personalty,  "This  prop- 
erty was  attached  to  the  building  with  oolts 
and  screws,  but  could  be  taken  out  and  dis- 
mantled for  ediipment,  leaving  the  building  prac- 
tically uninjured.  Held,  that  it  did  not  become 
affixed  to  the  soil,  and  therefore  a  foreclosure 
of  the  chattel  mortgage  was  proper  as  against 
the  corporation. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Dec  Dig.  f  9,*] 

ft  COBPOBATIONB  (g  672*)— POBXIQN  COBPOBA- 

tions— Right  to  Sub— Pebmit— Pleading. 
In  an  action  by  a  foreign  corporation, 
where  the  petition  does  not  show  that  the  cor- 
poration Is  doing  business  In  the  state  In  viola- 
tion of  law,  that  defense  cannot  be  raised  by 
exception,  but  must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Sf  2645-2049;  Dec  Dig.  j  672.*] 

7.  Appeal  ANn  Ebbob  ({ 1T9*)— Foreign  Cob- 
poBATioNs  — Right  to  Sob— Pebiiix— Evi- 
dence—Issue. 

Though  defendant  fn  an  action  by  a  for- 
eign corporation,  pleaded  that  the  corporation 
was  doing  business  without  a  permit  he  could 
Qot  raise  such  contention  In  the  appellate 
court  when  he  failed  to  offer  evidence  to  sus- 
tein  It,  and  no  issue  thereon  was  submitted  to 
the  Jury. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  11S7-1140;  Dec.  Dig.  f 
179.*I 

8.  Sau:b  (S  806*)— Lien  fob  Pbioe— Pbiobitt, 

One  who  conveys  personal  property  to 
another  nnder  an  agreement  that  the  transferee 
shall  make  certain  Improvemente  in  the  prop- 
erty, is  not  entitled  to  a  lien  for  the  price  as 
against  materialmen  furnishing  such  Improve- 
ments. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  873;  Dec.  Dig.  f  308.*] 

Appeal  from  District  Court,  Potter  Coua< 
ty;  J.  N.  Browning,  Judge. 

Suit  by  the  Kellogg  Switchboard  &  Supply 
Company  and  others  against  the  Panhandle 
Telephone  &  Telegraph  Company,  J.  E.  Nunn, 
and  others.  From  a  judgment  for  plaintiflB, 
defendants  appeal.  Affirmed, 

Cooper  &  Stanford,  for  appellant  Tele- 
phone Co.  Jno.  W.  Veale,  for  appellant 
Nunn.  Spence,  Knight,  Baker  it  Harris,  for 
appellee  Western  Electric  Co.  Stephens  & 
Miller,  for  appellee  Kellogg  Co.  Crane  & 
Crane  and  Madden,  Truelove  &  Kimbrough. 
for  appellee  North  Electric  Co.  Madden,  True- 
love  &  Klmbrough,  for  appellees  Alfalfa  Lum- 
ber Co.,  Morrow-Thomas  Hdw.  Co.,  Roscoe 
Lmbr.  Co.,  and  II.  A,  Seigner. 

Statement  of  the  Case. 

SPBER,  J.  Some  time  prior  to  Mny  14, 
1908,  the  city  council  of  Amarlllo  granted  to 
H.  H,  Davenport  &  Company,  a  firm  compos- 
ed of  H.  H.  Davenport  and  W,  W,  Taylor,  a 
franchise  to  Install  and  operate  a  telephone 
system  in  the  city  of  Amarillo  and  that  com- 
pany purchased  a  lot  and  partly  constructed 
a  building  thereon  to  be  used  in  connection 
with  their  teleiAone  system.  On  April  23. 
1908,  H.  H,  Davenport,  J.  T.  Harrison,  and 
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Iflk«  Le  Matter  prepared,  ezecated,  and  ac- 
knowledged articles  of  Incorporation  under 
the  statntee  of  Arizona  for  the  locorporatton 
of  the  Panhandle  Telephone  &  Telegraph  Com- 
pany.  On  May  14, 1906.  J.  B.  Nnnn  was,  and 
for  a  long  time  prior  thereto  bad  beoi,  the 
owner  of  the  Amarlllo  Telephone  Exchange, 
a  telephone  system  doing  businesg  In  the  city 
of  Amarlllo,  and  on  that  day  he  and  Daven- 
port &  Company  entered  Into  the  following 
contract:  .  _ 

"State  of  Taaa,  County  of  Potter. 
'  "Know  All  Men  by  These  Presents:  That 
we,  H.  H.  Davenport  &  Company,  a  firm 
composed  of  H.  H.  Davenport  and  W.  W. 
Taylor,  party  of  the  first  part  and  J.  E.  Nnnn, 
party  of  the  second  part,  all  of  Potter  coun- 
ty, Texas,  have  this  day  made  and  entered 
into  the  following  contract  and  agreement 
in  dnpllcate,  to  wit; 

*rrhe  party  of  the  second  part,  for  and  in 
c(ni8lderatloa  hereinafter  mentioned,  doth  for 
blmsdf,  his  reenters  and  administrators 
covenant,  promise  and  agree  to  sell,  tramfer 
and  deliver  to  the  party  of  the  first  part, 
their  hdrs  and  assigns  all  apparatus,  fran- 
chise rights,  privileges,  sapplles,  office  flx- 
tnres  and  fnmltnre  and  all  accessories  there- 
to now  need  In  operating  the  telephone  ex- 
,  change  of  the  tMld  J.  EL  Nnnn,  in  Amarlllo, 
Texas,  except  tbe  building  used  for  business 
offices,  and  all  poles,  wires,  and  construction 
and  accessories  thereto  now  on  hand  owned 
and  being  used  by  the  said  Amarlllo  Ttie- 
phoiw  Bxcbange  In  connecting  all  instru- 
ments In  and  near  said  town  of  Amarlllo, 
Texas,  iriilch  are  nrtng  Amarlllo  as  Oteir 
switching  station,  exc^t  tbe  toll  leads  from 
the  edge  of  town,  magneto  swlttfliboards,  ter- 
minal racks  and  arresters  and  Instnusents 
used  and  owned  by  the  said  3.  B.  Nunn  in 
connection  with  said  exchange. 

"Tbe  party  of  the  first  part,  for  and  in 
consideration  of  Oie  above  covoiants  and 
i^ireements  hereby  agree  and  bind  them- 
selves, their  exeeutora  and  adminlatrators, 
to  assign,  transfer  and  driver  to  tbe  said 
party  of  the  first  part  one  hundred  tboosaud 
dollars  in  bonds,  said  bonds  drawing  six 
per  cent  per  annum  interest,  and  to  be  twen- 
ty-year goM  bonds  of  the  Panhandle  Tele* 
l^ne  &  Telegraph  Company,  a  corpora- 
tion duly  Incorporated  undw  the  laws  of  the 
taritory  of  Arizona,  and  to  be  of  date  not 
later  than  July  1st.  1908^  and  cme  hon&ed 
thousand  dollars  In  shares  of  the  capital 
stock  of  the  said  Panhandle  Tel^bone  & 
Telegraph  Company,  Interest  on  the  bonds 
to  be  paid  from  Qke  date  of  turning  over  tbe 
plant  to  tbe  date  of  the  bonds  by  the  Pan- 
handle TeleplHme  &  Telegraph  Company  to 
the  party  of  the  second  part,  and  further 
agree  to  add  to  the  said  .Amarlllo  Tel^hone 
Exchange  and  apparatus  suBlcient  additions 
and  Improvements  to  make  tbe  said  telephone 
exchange  a  first-class  one  in  every  respect 
and  of  tlie  lateat  devices  and  twelve  hun- 


dred working  t^eph<mes;  and  also  to  ocm- 
Btruct  and  build  a  modem  three-story  brick 
building  SOxlOO  feet  on  the  N.  W.  ootaet 
of  Sixth  and  Taylor  atreete  in  tbe  town  of 
Amarlllo,  Texas,  said  building  to  be  vaed  as 
an  exchange  building  by  the  Panhandle  Ttie- 
phone  ft  Telegraidi  Company,  unleas  tbe 
board  of  directors  deem  It  expedient  to  ar- 
range for  other  quarters.  And  for  this  plant 
complete  the  said  party  of  the  first  part  are 
to  receive  from  th^  aaid  Panhandle  T^e- 
phone  ft  Telegraph  Company  nnder  a  con- 
tract to  be  hereinafter  made  and  entered  In* 
to  two  hundred  and  twenty-flve  thonaand. 
dollars  in  the  above  described  twnds  and 
two  hundred  and  twenty-five  thousand  dol- 
lars of  the  capital  stock  above  described, 
which  said  last  amount  of  bonds  wlU  be  the 
full  amonnt  of  bonds  outstanding  of  an  is- 
sue of  three  hundred  and  thirty  thousand 
dollars  in  bonds  by  the  said  Panhandle  Tele- 
phone ft  Telegraph  Company,  leaving  a  bal- 
ance of  one  hundred  and  five  thousand  dol- 
lars In  bonds  in  the  treasury  of  the  said 
last  mentioned  company. 

"The  capital  stock  of  the  said  Panhandle 
Telephone  ft  Telegraph  Company  is  in  tbe 
sum  of  five  hundred  thousand  dollars  and 
after  payment  of  the  above  mentioned  cap- 
ital stock  to  the  said  party  of  the  first  part 
there  will  be  remaining  in  the  treasury  of 
the  said  last  mentioned  tel^hone  company 
two  hundred  and  seventy-five  thousand  dol- 
lars of  the  capltel  stock. 

"It  ia  expressly  agreed  to  and  understood 
that  tbe  Panhandle  Telephone  ft  Tel^raph 
Company  la  to  give  connection  to  the  toll 
lines  belonging  to  the  Amarlllo  Telephone 
Exchange  and  the  Northwest  Texas  Tele- 
phone Company,  their  successors  and  assigns, 
and  to  handle  the  toll  business  of  the  said 
companies  at  the  rate  of  commission  com- 
mon In  Texas. 

"It  Is  also  agreed  and  understood  that  the 
following  officials  shall  be  elected  to  hold 
office  the  first  year,  viz.,  J.  E.  Nunn,  presi- 
dent,  W.  W.  Taylor,  vice  president,  H.  H. 
Davenport,  secretary,  M.  Le  Master,  treas- 
urer, and  Horace  Gooch,  general  manager, 
these  five  before  mentioned  to  constitute  the 
board  of  directors  for  the  first  year. 

"Immediately  upon  the  action  of  the  city 
council  upon  the  question  of  rates  the  said 
second  party  will  transfer  by  bill  of  sale  to 
the  first  party  the  property  alxtve  described, 
at  which  time  and  place  the  aaid  first  party 
will  by  bill  of  sale  transfer  all  the  property 
to  the  Panhandle  Telephone  ft  Tel^rapb 
Company. 

"H.  H.  Daveiport  ft  Company. 

"By  W.  W.  Taylor. 
-J.  a  Nonn." 

On  the  same  day  t^e  Panhandle  Tdephona 
ft  Tdegrapb  Company  hdd  a  meeting  of  ite 
stockholders  and  directors,  the  following  of- 
ficers being  present:  J.  B.  Nnnn,  president 
W.  W.  Taylor,  vice  president  H.  H.  Davsn* 
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port,  secretary,  Kflke  C.  Le  Master,  treaflor* 
er,  and  Horace  Gooch,  general  manager  (said 
officers  having  been  elected  at  a  prior  meet- 
ing of  the  company  In  pnrsnance  of  the  con- 
tract aboTe  set  out),  when  the  foregoing  con- 
tract between  Nnnn  and  DaTenport  &  Com- 
pany was  ratified  In  all  Its  terms  and  stipu- 
lations by  a  resolution  duly  adopted.  On 
Jnne  ISth,  in  pursuance  of  thla  contract,  J. 
E.  Nunn  executed  a  bill  of  sale  conveying 
to  H.  H.  Davenport  &  Company  all  of  the 
property  owned  by  the  Amarlllo  Telephone 
Exchange  and  on  the  same  day  H.  H.  Daven- 
port &  Company  executed  bills  of  sale  con- 
veying to  the  Panhandle  Telephone  &  Tele* 
graph  Company  all  property,  privileges, 
rights,  franchises,  etc.,  owned  by  them  in 
the  city  of  Amarlllo.  These  Instruments 
were  placed  In  escrow  to  be  delivered  to  the 
respective  parties  as  soon  as  the  Panhandle 
Telephone  &  Telegraph  Company  bad  ob- 
tained a  permit  from  the  state  of  Texas  to 
do  business  In  this  state,  which  i>ermlt  was 
duly  granted  and  received  by  the  officers  of 
the  company  on  July  6, 190B,  when  the  above- 
mentioned  papers  were  delivered  to  the  re- 
spective parties  en^tled  to  them.  W.  W. 
Taylor,  who  held  the  title  to  lot  10,  block  61. 
of  the  Qlldden  &  Sanborn  addition  on  which 
was  situated  the  telephone  building,  had  ex- 
ecuted a  deed  of  date  Uay  21,  IQf^  convey- 
ing the  same  to  the  Panhandle  Telei^one  & 
Telegraph  Company  and  this  was  also  de- 
livered and  filed  for  record  on  July  6th.  In 
pursuance  of  their  contract  to  do  so,  the 
firm  of  H.  H.  Davenport  &  Company  at  once 
entered  Into  contracts  with  the  Kdl<^ 
Switchboard  &  Supply  Company  and  vari- 
ous other  parties  to  this  appeal  for  the  pur- 
chase of  materials  to  be  used  In  the  work  of 
repairing  the  Amarlllo  Telephone  Exchange 
prop^ty.  This  is  a  consolidated  suit  by 
which  the  Kellogg  Switchboard  &  .Supply 
Company  and  North  Electric  Company  as 
plaintiffs,  and  the  other  appellees  as  inter* 
Tenors,  seek  Judgments  against  H.  H.  Daven- 
port &  Company  and  the  Panhandle  Tde- 
phone  ft  Tel^aph  Company  for  the  con- 
tract price  of  materials  used  in  the  recon- 
stmction  of  the  plant  thus  conveyed  to  the 
Panhandle  Telephone  tt  T^egraph  Company; 
the  KellojK  Switchboard  &  Supply  Company 
praying  for  a  foreclosure  of  its  chattel  mort- 
gage lien  and  the  other  parties  seeking  a 
foredoeare  of  their  mechanics*  lien.  After 
the  evidence  was  introduced  the  court  In- 
■tructed  the  Jniy  to  find  for  the  various  ap* 
pellees  herein  the  amount  claimed  by  each, 
respectively,  as  to  the  Kellogg  Switchboard 
it  Sui^ly  Company  against  H.  H.  Davenport 
ib  Company,  together  with  a  foreclosare  of 
their  chattel  mortgage  lien  as  to  all  parties, 
and  as  to  the  other  appellees  against  H.  H. 
Davenport  ft  Company  and  the  Panhandle 
T^ephone  ft  Telegraph  Company,  together 
with  a  foreclosare  of  their  mechanics'  Uett 
as  to  all  parties.  Upon  the  verdict  thus  re- 
turned the  court  entered  Judgment,  from 


which  the  Panhandle  Telephone  ft  TelegraiA 
Company  and  J.  B.  Nunn  have  appealed. 

Conclusions. 

1.  Section  87  of  article  16  of  the  Constitu- 
tion of  1876  Is  as  follows:  "Mechanics,  ar- 
tisans and  material  men  of  every  <^bs  shall 
have  a  Hen  upon  the  buildings,  and  articles 
made  or  repaired  bp  them  for  the  value  of 
their  labor  done  thereon  or  materials  fur- 
nished therefor;  and  the  Legislature  shall 
provide  by  law  for  the  speedy  and  efficient 
enforcement  of  said  Hens."  I^ls  article  has 
been  held  in  effect  to  be  self-enacting  and  to 
be  operative  as  between  the  owner  of  the 
property  improved  and  the  one  furnishing 
material  for  making  such  improvements. 
Farmers'  ft  Mechanics'  National  Bank  of  Fort 
Worth  V.  Taylor,  91  Tex.  78,  40  S.  W.  876. 
966.  It  is  the  contention  of  appellants  that 
H.  H.  Davenport  ft  Comi)any  occupied .  the 
position  of  contractors,  and  that  therefore  In 
order  to  fix  a  mechanic's  Hen  the  appeUees 
must  have  compiled  with  the  terms  of  the 
mechanics*  Hens  statutes  of  this  state,  which 
it  is  admitted  they  have  not  done.  On  the 
other  hand,  It  Is  the  contention  of  those  ap- 
pellees, who  had  a  foreclosure  of  their  me- 
chanics' Hen  that  H.  H.  Davenport  &  Com- 
pany and  the  Panhandle  Telephone  &  Tele- 
graph Company  were  but  other  names  for  one 
and  the  same  Individuals,  and  that  at  most 
H.  H.  Davenport  ft  Company  were  either 
the  owners  of  the  property  which  they  had 
furnished  materials  to  Improve,  or  were  the 
duly  authorized  agents  of  the  Panhandle  Tel- 
^hone  ft  Tel^aph  Company,  who  was  the 
owner,  and  that  in  either  event  they  were  en- 
titled to  their  Hen  under  the  section  of  the 
Constitution  above  quoted,  regardless  of  a 
compliance  with  the  terms  of  the  statute- giv- 
ing a  Hen  where  the  rights  of  a  contractor  In- 
tervened. We  hold  with  this  latter  conten- 
tion. There  is  nothing  In  the  contract  be- 
tween H.  H.  Davenport  ft  Company  and  the 
corporation  to  indicate  that  Davenport  ft  Com- 
pany was  In  any  manner  a  contractor  with 
the  corporation  to  r^lr  or  otherwise  Im- 
prove the  corporation  property.  The  relation 
is  that  rather  of  vendor  and  purchaser  where, 
by  the  terms  of  the  contract  of  sale,  the  ven- 
dor Is  to  make  certain  stipulated  Improve- 
ments of  the  thing  sold.  la  such  a  case  the 
authorities  appear  to  hold*  and  Justly  we 
think,  that  one  furnishing  material  to  the 
vendor  is  entitled  to  bis  lien  upon  the  thewy 
that  the  vendor  is  either  the  owner  of  the 
property,  or  at  least  the  authorized  agent  of 
the  purchaser  to  make  such  improvementis. 
Dougher^-Mos8  Lumber  Co.  v.  Chnrddll,  114 
Mo.  App.  578,  90  S.  W.  405;  Gurtin-<nark 
Hardware  Co.  v.  Churchill,  126  Mo.  App.  462, 
104  S.  W.  476:  Houston  v.  Long,  2&  S.  W. 
98^  IS  Ky.  Law  721 ;  Paulaoi  v.  Mans- 
ke,  126  111.  72,  18  N.  E.  27S,  9  Am.  St.  Rep. 
682 ;  Pope  v.  Heckseher,  100  App.  Dlv.  49S,  06 
N.  Y.  Supp.  BBS ;  York  M^.  Co.  v.  Brewster,- 
174  Fed.  566,  98  a  C.  A.  348.  We  are  espe- 
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dally  Btrmsthened  In  this  view  by  the  un- 
conditional rattflcatlon  by  the  Panhandle  Tel- 
ephone &  Telegraph  Oompany  of  the  Nonn- 
Dareiumrt  contract  This  comduBlon,  Inde* 
pendeotly  of  any  other  coDslderatloD,  dispos- 
es of  the  major  part  of  appellants'  brief  cov- 
ering asslgnmenta  from  1  to  16  IncluslTft. 

2.  Next,  tbe  proposition  Is  asserted  that 
neither  the  Con8tltation.nor  the  statutes  of 
this  state  provide  for  or  anthorlze  the  fixing 
of  a  mechanic's  Hen  on  the  property  of  a  pub- 
lie  service  corporation  such  as  appellant.  The 
section  of  the  Constitution  quoted,  however, 
appears  to  be  broad  enough  to  include  all 
buildings,  and  the  exchange,  centering  as  It 
does  according  to  the  evidence  In  this  case, 
in  the  three-story  brick  building  belonglug  to 
appellants,  is  a  building  within  tbe  contempla- 
tion of  that  section  we  have  no  doubt  No  rea- 
son occurs  to  us  for  making  an  exception  in  fa- 
vor cft  building  owned  by  public  service  corpo- 
rations and  no  case  Is  cited  by  appellants 
wliere  such  has  been  done.  Some  railroad  caf^- 
es  have  been  cited  where  the  constitutional 
lien  was  denied,  not  because  the  rallToads 
were  public  service  corporations,  but  because 
they  were  not  buildings. 

3.  There  are  other  assignments  which  af- 
fect only  the  appellee  the  Kellogg  Switch- 
board &  Supply  Company.  The  point  is  sought 
to  be  made  that  the  Kellogg  Switchboard  & 
Supply  Company's  chattel  mortgage  Uen  was 
inoperative,  because  tbe  property  covered  by 
it  was  so  attached  to  tbe  building  In  which 
it  was  installed  as  to  become  a  part  of  tbe 
realty,  and  therefore  not  subject  to  a  chattel 
mortgage.  But  the  evidence,  without  dispute, 
shows  that  while  the  apparatus  is  fastened  to 
tbe  floor  and  ceiling  and  walls  with  bolts 
and  screws,  that  tbe  same  could  be  taken  out 
and  dismantled  for  shipment,  leaving  the 
building  In  practically  tbe  same  condition  as 
b^ore,  without  In  any  manner  injuring  the 
same.  It  was,  furthermore,  undisputed  that 
in  the  contract  of  sale  to  H.  H.  Davenport  & 
Company,  of  which  all  parties  had  notice,  the 
property  was  treated  as  a  cliattel  and  the 
lien  reserved.  Under  these  circumstances 
there  was  no  error  in  foreclosing  the  chattel 
mortgage  lien.  Willis  v.  Munger  Improved 
Cotton  Machine  Mfg.  Co.,  36  S.  W.  1010. 

4.  The  remaining  assignments  of  appellant 
Panhandle  Telephone  &  Telegraph  Company 
attack  appellee  the  Kellogg  Switchboard  & 
•Supply  Company's  right  to  maintain  this  suit 
upon  the  ground  that  It  was  doing  business 
In  the  state  of  Texas  without  a  permit.  These 
assignments  cannot  be  sustained.  The  mat- 
ter does  not  arise  on  the  special  exception, 
since  the  petition  on  its  face  did  not  show 
that  appellee  company  was  doing  business  in 
Texas  in  violation  of  law.  Oelser  Mfg.  Co. 
V.  Gray,  126  S.  W.  010.  The  petition  failing 
in  this  respect  tbe  question  could  only  l>e 
r»i.sed  by  a  plea  by  tbe  defendant  and  such 
defense  was  pleaded,  but  the  record  is  en- 


tirely silent  as  to  the  appellee's  default  In  the 
matter  of  obtaining  a  permit  to  do  baslness 
in  this  state.  Under  tbe  evidence,  there  waa 
therefore  no  Issue  In  this  resppct  to  be  sub- 
mitted to  the  jury.  Huff  t.  Kinlodi  l^Int 
Co.,  110  S.  W.  497.  We  are  not  at  all  to  be 
understood  as  holding  that  the  evidence  In 
this  case  shows  tbe  transaction  In  controversy 
to  be  such  a  one  as  la  Intradicted  by  statute. 
On  the  contrary,  we  think  tbe  case  is  not  ruled 
by  tbe  cases  of  St  Louis,  B.  M.  Flreprooflns 
Go.  V.  Bellharz.  88  9.  W.  612,  and  F.  W.  Glass 
&  Sand  Oo.  v.  Smythe,  128  «.  W.  1136,  but 
rather  by  the  Tennessee  cases  of  Milan  Hill. 
&  Mfg.  Oo.  T.  Gorten,  d3  Temi.  600,  27  S.  W. 
971,  26  L.  B.  A.  135,  and  Davis  ft  Bankln 
BIdg.  ft  Mfg.  Oo.  T.  Calgle,  63  S.  W.  24a 

6.  As  to  appellant  Nunn's  contention  tbat 
he  was  entitled  to  a  preferaice  lien  as  against 
all  the  other  parties  to  secure  his  claim  ag- 
gregating $100,000  as  the  purchase  price  of 
the  Amarlllo  Telephone  Exchange,  It  is  suf- 
ficient to  say  that  the  resolution  of  the  Pan- 
luindle  Telephone  ft  Telegraph  Company  cre- 
ating a  lien  upon  its  property  to  secure  him 
In  such  amount  was  conditioned  specially  that 
"if  the  said  Panhandle  Telephone  ft  Telegraph 
Company  shall  well  and  truly  deliver  unto 
the  said  J.  E.  Nunn  tbe  stocks  and  bonds 
above  specified,  then  this  resolution  to  be  null 
and  void,  and  it  ia  undisputed  that  such 
stocks  and  bonds  were  duly  delivered  to  Nunn, 
thereby  discharging  the  lien.  But  appellant 
Nunn  Is  otherwise  In  no  better  position  than 
appellant  Panhandle  Telephone  ft  Telegraph 
Company,  because  by  bis  own  act  he  has  vest- 
ed In  H.  H.  Davenport  ft  Company  tbe  title 
to  his  property  upon  the  express  understand- 
ing that  they  were  to  rebuild  and  otherwise 
improve  it  thereby  subjecting  it  to  tbe  Ueu 
of  materialmen  who  fumlsfaed  the  mspj/tSsB 
for  such  Improvements. 

These  conduslous  diqmse  of  all  assignments 
adversely  to  appellants  and  result  in  an  af- 
firmance of  ,the  Judgment 

Judgment  affirmed. 


TBXAS  MEXICAN  BY.  GO.  T.  KINO. 

(Court  of  Civil  Appeals  of  Texas.   Dea  21. 

IQIO.) 

1.  CONTIKnAKCE  (|  87*)— OBODHDS— SiCKITESS 

OF  Counsel. 

Where  a  motion  for  continuance  on  tbe 
ground  of  sickness  of  leading  counsel  failed  to 
indicate  when  be  became  sick,  or  what  oppor- 
tunity the  counsel  present  had  for  preparation 
in  the  case,  or  whether  his  absence  conid  Iwve 
bepn  anticipated,  the  motion  was  properly  orer- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Gontinaaace. 
Cent.  Dig.  SS  llfr-121 ;  Dec  Dig.  |  37.*1 

2.  COHTIHUAKCS  (|  87*)  —  GBOtrHDS— ABBEXT 

WrrNiBSEB. 

A  motion  to  postpone  a  trial  to  a  later 

hour  in  the  day,  in  order  that  witnesses  might 
have  time  to  reach  the  oourt,  was  properly  over- 
ruled as  being  too  indefinite ;  no  statement  l>av- 


•For  otb«r  cases  see  same  topic  and  tecUoa  NUUBER  in  Dec.  Dlf.  ft  Am.  Dls-  K«y  No.  Saries  ft  R^'r  Indcxaa 
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ios  been  made  af  to  who  th«  witnesses  were, 
waere  thej  were,  what  mean*  had  been  aaed 
to  secure  tfaelr  attendance,  nor  that  they  were 
expected  to  be  present  at  the  hour  to  which  the 
postponement  was  asked. 

[Ed.  Kote.— For  other  cases,  see  Continuance, 
Dec  Dig.  S  37.*] 

3.  Appkax  asd  Ebbob  ({  183*)— PsriTiON  Re- 

TIBWABLB. 

Where  a  petition  was  good  as  against  a 
general  demurrer,  it  must  be  held  sufficient  on 
appeal  to  sustain  the  judgment,  in  the  absence 
oi  any  complaint  of  the  ruling  on  the  pleadings 
in  the  lower  court. 

[Ed.  Note.— For  other  eases,  see  Aiveal  and 
Error,  Cent  Dig.  H  122&-1240:  Dec  Die.  f 
103;*  Pleadioft  Cent  Dig.  H  IsSfr-lST^ 

Appeal  from  District  Goort,  Dnral  County ; 
v.  B.  Hoptdns,  Judge. 

AcUon  by  B.  B.  King  against  the  TexaM 
Mexican  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Atlee  &  Moffett  and  A.  O.  Hamilton,  for 
appellant 

FLT,  J.  This  Is  a  Bult  Instituted  by  ap- 
pellee against  appellant  to  recover  damages 
and  penalties  arising  from  a  failure  on  the 
part  of  appellant  to  furnish  cars  for  the 
ahlpment  of  cattle,  which  appellee,  on  March 
31,  1009,  notified  appellant  he  would  need  at 
Benavldes,  Duval  county.  Appellant  agreed 
to  furnish  the  cars,  but  on  April  3d,  when  the 
cattle  were  tendered  for  shipment,  no  cars 
could  be  obtained,  and  appellee  claimed  dam- 
ages In  the  sum  of  $199.50,  and  penalties  in 
the  sum  of  $120.  The  cause  was  tried  by 
Jury,  and  resnlted  In  a  verdict  and  Judgment 
for  the  amount  sued  for. 

The  motion  to  continue  the  case  on  account 
of  the  sickness  of  leading  counsel  for  ap- 
pellant, by  reason  of  which  be  could  not  be 
present  at  the  trial,  was  properly  overruled. 
The  motion  falls  to  set  forth  sufficient  data 
from  which  the  court  could  determine  as  to 
whether  the  attorney  who  was  present  should 
have  anticipated  the  absence  of  leading  coun- 
sel. It  Is  not  Indicated  when  the  absent  at- 
torney became  sick,  nor  what  opportunity 
connsel  who  was  present  bad  for  prepara- 
tion In  the  case.  This  case  Is  of  such  a  sim- 
ple character  as  not  to  have  required  much 
time  In  Ita  preparation  for  a  trial,  and  we 
can  see  no  error  In  the  refusal  to  continue. 
/  The  motion  to  postpone  the  trial  to  a  later 
hour  in  the  day.  In  order  that  witnesses 
might  have  time  to  reach  court,  ia  too  indef- 
inite to  demand  consideration.  It  does  not 
state  who  the  wltnessee  were,  where  they 
wete,  nor  what  means  had  been  used  to  have 
them  in  attendance  on  court,  nor  even  that 
there  was  any  expectation  that  they  would 
be  present  at  the  time  to  which  the  postpone- 
ment was  desired.  X 

Appellee  testlfifta  that  he  made  an  appli- 
cation In  writing  to  an  agent  of  appellant  for 
three  cars  to  be  furnished  him  at  San  Diego, 
a  station  on  appellant's  railroad.  The  agent 


did  not  demand  any  deposit  at  the  time  the 
cars  were  demanded,  but  agreed  to  deliver 
the  cars  without  such  deposit  being  made. 
Appellee  ordered  the  cars  for  Saturday,  April 
3,  1909,  or  Sunday,  April  4th,  following,  the 
Wednesday  on  which  the  order  was  given. 
Appellee  had  his  cattle  at  the  station  for 
shipment  on  Sunday,  but  no  cars  were  pro- 
vided. The  cars  were  not  ready  for  the  sbip> 
ment  of  the  cattle  either  on  Saturday  or 
Sunday.  The  cattle  were  held  at  San  Diego 
until  Monday  afternoon,  but  no  cars  were 
furnished  for  their  shipment.  The  jury  al- 
lowed, as  permitted  by  statute  (article  4499, 
Rev.  St  1895),  a  penalty  of  $25  a  day  for 
each  car  for  two  days,  making  the  sum  of 
$150,  and  also  allowed  $199.50  for  damages 
to  133  cattle.  The  fourth  assignment  of  er- 
ror questions  the  sufficiency  of  the  evidence 
to  support  the  verdict,  but  we  find  the  evi- 
dence sufficient  Appellee  testified  that  he 
lost  a  sale  of  bis  133  cattle  for  $14  a  bead, 
and  was  compelled,  by  the  failure  to  obtain 
the  cars,  to  sell  than  at  $12.00  a  head. 

The  petition  is  very  indefinite  and  uncer* 
tain  In  Its  auctions  aa  to  actual  damages, 
and  the  exceptions  urged  against  It  should 
have  been  aostalned,  bat  were  overruled. 
However,  no  assignment  Is  presented  on  that 
point  and,  as  the  petition  Is  good  as  against 
a  general  demnrrer,  It  must  be  held  sufficient 
to  sustain  the  Judgment  In  the  absence  of 
any  complaint  of  the  rnllng  on  the  pleadings 
in  the  lower  court 

The  Judgment  will  be  affirmed. 


DANIELS  T.  STEWART. 

(Gonrt  of  (Mvil  Appeals  of  Tfexaa   De&  22, 
lOlOJ 

1.  PLEAnino  (§  36*>— AnmssioNS. 

Where  an  action  on  notes  for  the  price  of 
land  and  to  foreclose  a  vendor's  lien  was  tried 
on  an  amended  petition  end  answer,  an  admis- 
sion in  the  amended  answer  that  the  notes  were 
given  for  part  of  the  puicbase  money  of  tlie 
land  mentioned  in  the  original  petition  was 
sufficient  to  support  a  judf;ment  foreclosing  a 
lien  asserted  on  the  land  described  in  the  amend- 
ed petition  where  the  same  land  was  described 
in  the  original  and  amended  petition. 

IBA.  Note.— For  other  cases,  see  Pleading 
Dec.  Dig.  f  36.*] 

2.  Pr.EADiNG  (S  36*)— AnMissioNs. 

Where  a  suit  on  notes  for  the  price  of 
land  and  to  foreclose  a  vendor's  Hen  was  tried 
on  an  amended  petition  and  answer,  an  admis- 
sion In  the  ori^nal  answer  that  the  notes  were 
given  for  part  of  the  pnrchnse  money  of  the 
land  mentioned  in  the  original  petition  wan  not 
sufficient  to  authorize  a  Judgment  foreclosiii:;  n 
lien  on  the  land  described  in  the  amended  peti- 
tion, where  tlie  original  petition  was  not  intro- 
duced in  evidence. 

[Ed.  Note. — For  other  canrs.  see  PIpading, 
Cent.  Dig.  g§  81-SR:   Dee.  Dig.  |  30.»J 

Appeal  from  District  Court,  tJpshnr  Coun- 
ty;  P.  A.  Turner,  Judge. 
Action  by  J.  M.  L.  Stewart  against  W.  B. 
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Daniels.  From  a  Judgment  in  favor  of  plain- 
tiff,  defendant  appeals.  Beversed  and  re- 
manded. 

Warren  &  BrlKS  and  U.  M.  Smith,  for  ap- 
pellant J.  S.  Barnwell,  for  appellee. 

WILI/SOX,  C.  J.  The  Bult  was  by  appellee 
to  recover  a  sum  alleged  to  be  doe  to  blm 
from  appellant  as  the  maker  of  promissory 
notes.  The  trial  was  upon  an  amended  peti- 
tion filed  January  6,  1030,  and  an  amended 
answer  filed  January  11,  1910. 

In  said  petition  It  was  alleged  that  the 
notes  were  secured  by  a  vendor's  lien  on  two 
tracts  of  land  conveyed  by  appellee  to  appel- 
lant Each  of.  the  two  tracts  was  described 
In  said  petition  as  a  part  of  the  L.  B.  Brown 
survey  In  Upshur  county,  and  by  Its  metes 
and  bounds.  The  notes  were  admitted  as  evi- 
dence. Each  of  them  contained  a  recital  that 
It  was  "given  In  part  payment  for  a  certain 
lot  or  parcel  of  land  situated  in  Upshur  coun- 
ty, Tex.,  on  the  headrlght  survey  of  L.  B. 
Brown,  the  same  being  31  acres,  this  day  con- 
veyed to  me  by  the  said  J.  M.  L.  Stewart  and 
wife  G.  A.  Stewart  by  a  deed  bearing  even 
date  herewith  in  which  said  land  is  folly  de- 
scribed, and  to  secure  the  payment  of  which 
a  vendor's  lien  is  retained  In  said  convey- 
ance." Appellee  then  offered  and  the  court 
admitted  In  evidence  the  original  answer  of 
ai^Uant  filed  January  4, 1910.  Said  original 
answer  consisted  of  a  general  denial,  and  al- 
legations constituting  a  cross-action  by  appel- 
lant to  cancel  Uie  notes,  etc.,  on  the  ground 
of  fraud.  A  part  of  the  allegations  in  the 
cross-action  was  as  follows:  "And  the  de- 
foidant  W.  B.  Daniels,  further  and  specially 
answering  herein,  says  that  If  any  such  notes 
as  those  described  In  plalntlfTs  petition 
this  defendant  ever  executed  or  delivered 
to  plaintiff,  that  same  were  given  for  part 
of  the  purchase  money  of  the  land  mentioned 
In  plalntifT's  said  petition."  Mo  other  evi- 
dence was  offered  for  the  purpose  of  identify- 
ing the  land  against  which  a  foreclosure  of  a 
vendor's  lien  was  asked.  The  court  instruct- 
ed the  Jury  to  return  a  verdict  In  appellee's 
favor  for  the  amount  unpaid  of  the  notes  and 
po  find  that  same  was  secured  by  a  vendor's 
lien  on  the  land  described  In  appellee's  peti- 
tion, and  in  accordance  with  such  a  verdict 
rendered  a  Judgment  in  appellee's  favor 
against  ai^llant  for  the  sum  of  91,052.59  and 
foreclosing  the  Hen  asserted  by  appellee  on 
the  two  tracts  of  land  described  in  his  amend- 
ed petition. 

The  contention  made  on  tliis  appeal  la  that 
the  Judgment,  in  so  far  as  it  foreclosed  a  lien 
on  the  land  described  in  the  amended  peti- 
tion, was  without  evidence  to  support  it  The 
contention  must  he  sustained.  The  admission 
In  the  original  answer  admitted  in  evidence 
was  that  the  notes  sued  on  were  for  *^Tt  of 
the  purchase  mon^  of  the  land  mentioned  in 
plaintiff's  said  petition."  The  petition  refer- 


red to  necessarily  was  the  original  petition, 
for  the  amended  petition  had  not  then  heeu 
filed.  The  original  petition  ceased  to  he  a 
part  of  the  pleadings  In  the  case  when  the 
amended  petition  was  filed.  Whether  the 
land  described  In  It  was  the  same  as  that  de- 
scribed In  the  amended  petition  cannot  be  de- 
termined from  the  record.  If  It  was,  and  If 
the  fact  that  it  was  had  been  shown  by  the 
introduction  of  the  original  petition  in  evi- 
dence, we  think  the  admission  in  the  original 
answer  made  a  part  of  the  evidence  woold 
have  been  sufficient  to  support  the  Judgment 
foreclosing  the  lien  asserted  on  the  land  de- 
scribed in  the  amended  petition.  Crosby  v. 
Bonnowsky,  29  Tex.  Civ.  App.  288,  69  S.  W. 
213 ;  By.  Co.  v.  De  Walt,  96  Tex.  121,  70  S. 
W.  687,  97  Am.  St  Rep,  877 ;  Lewis  v.  Crouch, 
85  S.  W.  1010;  Bank  v.  Watson,  66  S.  W.  234 ; 
Austin  V.  Bank,  125  S.  W.  936;  By.  Co.  v. 
Goggin,  33  Tex.  Civ.  App.  667,  77  S.  W.  1053. 
But  as  it  was  not  offered  as  evidence,  and  as 
it  was  not  shown  In  any  way  that  the  admis- 
sion in  the  original  answer  applied  to  the 
land  described  in  the  amended  petition,  we 
think  the  Judgment  in  so  far  as  it  foreclosed 
the  lien  claimed  by  appellee  was  without  evi- 
dence to  support  it 

The  Jud^ent  therefore  will  be  reversed, 
and  the  causa  will  be  remanded  for  a  new 
trlaL 


TIED  RIVER  NAT.  BANK  v.  BRAT  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  15, 
1910.    Rehearing  Denied  Jan.  5,  1911.) 

1.  Husband  aro  Win  (I  171*)— Separate 

EbTAIK  —  MOBTOAQE  —  SXCURITT  FOB  HUS- 
BAND. 

A  wife's  Mparate  property  mortgaged  for 
money  loaned  to  him  became  liable  on  the  sams 
principle  ae  a  surety,  and  anything  which  would 
operate  as  a  discbai^  for  a  surety  wAuld  re- 
lease the  lien  on  the  property. 

[E)d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  8  683 ;  Dec  Dig.  {  171.*] 

2.  HUSBAHD  AND  WiR  (f  171*)— WlVB'S  SKP- 
ABATK  ESXAI>— liUBlUTT  VOB  HDMAHO'S 

Debts. 

An  unauthorized  extension  by  a  husband 
and  his  creditor  of  time  of  payment  of  a  dpbt 
secured  by  deed  of  tmst  on  the  wife's  separate 
property  released  the  lien  on  the  property. 

JEd,  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  (  683;  Dec.  Dig.  |  171.*] 

3.  Husband  and  Wife  (8  138*)  —  Sep  abate 
Estate— AoENCT  of  Husband, 

It  U  not  presumed  that  a  husband  acta  as 
agent  for  his  wife  in  extending  time  of  pay- 
ment of  a  debt  for  security  of  which  Iwr  sei^ 
arate  property  is  mortgaged. 

[Ed.  Note.— For  other  cases,  see  Bosband  and 
Wife,  Dec.  Dig.  f  188.*] 

4.  Pbincipal  and  Subbit  (I  105*)— Release 

or  SUBBTX  BT  BXTENSION  or  TIUE— INTA- 
UDITT  OF  AOREEUENT  FOB  EXTSNSIOH. 
The  right  of  a  surety  to  pay  the  debt  on 
maturity  and  proceed  against  the  principal  is 
absolute,  so  that  a  surety  Is  released  from  lia- 
bility by  an  agreement  extending  time  of  pay- 


*n>r  otlkflr  caiM  sss  unw  t<vlc  utA  swUon  NUM BBR  bi  Dm.  Dig.  4  Am.  Dig.  KSy  No.  flerUs  ft  RtpY  Iad«i«» 


Digitized  by  Google 


Tex.) 


RED  RIVER  NAT.  BANK  t.  BRAT. 


ment  tibonrii  the  eiedttor  was  Indaeed  to  make 
it      fnnd  of  tbe  pzindpaL 

[Ed.  Note^For  odier  «aiM,  aes  Prlnt^al  aod 
Soretyt  Cent.  Di«.  I  206;  Dec.  Dig.  fl05.*] 

&  Bankkuptct  (I  20*)— iNanrunon  of  Pbo- 

CEEDINQB  —  EfFECT    02T    JUKISOICTIOll  OW 

State  Coubt. 

Where  defendant  doea  not  aet  in»  In  hli 

EleadlnK  tbe  feet  tbat  he  haa  filed  a  petition 
1  banfcraptcy,  the  state  court  need  not  take 
notice  of  the  baokmpt  proceeding b,  bat  ma; 
proceed  to  jndgment. 

lEd.  Note.— For  other  caaea,  see  Bankmptey, 
Dec.  Dig.  i  20.*j 

Appeal  from  District  Court,  Bed  River 
County;  Ben  H.  Denton,  Judge. 

Action  "by  tbe  Red  Rlrer  National  Bank 
ajgalnst  E.  C  Bray  and  others.  Judgment 
for  defendants,  and  plaintiff  atqjwalB.  Be- 
Tersed  and  Jndgmoit  rendered  as  to  part, 
and  affirmed  in  part 

Chambers  &  BUu^  and  Lennox  &  Len- 
nox, for  appellant  Short  ft  Felld,  for  appel- 
lees. 

WILLSON,  a  J.  April  30,  1906,  E.  F. 
Bray  and  Ermlnla  0.  Bray,  bis  wife,  execut- 
ed and  delivered  to  appellant  tbelr  note  for 
tbe  Bum  of  ¥4,000,  and  to  secure  tbe  pay- 
ment thereof  at  the  same  time  executed  and 
delivered  to  a  trustee  their  deed  conveying  a 
bouse  and  lot  In  Clarksvllle.  The  bouse  and 
lot  were  a  part  of  Mrs.  Bray's  separate  es- 
tate, same  having  been  given  to  her  by  her 
grandfather  before  her  marriage.  At  tbe 
time  of  the  transaction  mentioned  Bray  was 
a  member  of  the  firm  of  Bray  Bros.,  Dry 
Goods  Company,  then  doing  business  In 
Clarksvllle,  but  which  later,  it  seems,  ceased 
to  do  business  in  Clarksvllle,  and  engaged  In 
business  at  Paris,  Sherman,  Dallas,  and  oth- 
er points.  The  note  referred  to  represented 
money  borrowed  by  Bray  for  use  by  the  Bray 
Bros.  Dry  Goods  Company  In  carrying  on 
their  business.  It  was  not  paid  at  its  ma- 
turity. After  Its  maturity,  the  parties  hav- 
ing agreed  npon  an  extension  of  the  time 
within  which  the  loan  should  be  repaid,  the 
note  mentioned  was  canceled,  and  other  notes 
representing  the  indebtedness  were  executed 
by  Bray  and  bis  wife.  The  other  or  substi- 
tute notes  were  two  In  number,  and  were 
made  April  11,  1907.  One  of  tbem  was  for 
the  sum  of  $2,100,  payable  October  15,  1907. 
Tbe  other  was  for  the  sum  of  $2,133.30,  pay- 
able December  15,  1907.  At  the  time  Bray 
and  his  wife  executed  and  delivered  tbe  sub- 
stitute notes,  as  security  therefor,  they  ex- 
ecuted and  delivered  to  a  trustee  a  deed  con- 
veying tbe  house  and  lot  above  referred  ta 
Neither  of  tbe  two  notes  was  paid  at  Its  ma- 
turity, but  between  tbe  date  of  Its  maturity 
and  July  7,  1908,  payments  amounting  to 
$1,500  were  made  on  tbe  one  due  October  15, 
1007.  As  a  result  of  efforts  on  tbe  part  of 
Bray  to  induce  it  to  do  so,  appellant  finally, 
on  said  July  7,  1008,  in  consideration  of  the 


payment  to  it  in  advance  of  Interest  to  ao- 
erne  on  tbe  notes  to  October  1,  1908,  agreed 
with  Bray  to  extoid  the  time  of  payment 
thereof  to  said  October  1, 1908.  Default  hav- 
ing then  been  made  in  tbelr  payment,  pro- 
ceedings were  commenced  to  enforce  in  ac- 
cordance with  Its  terms  the  trust  deed  last 
executed,  by  a  sale  of  the  house  and  lot, 
when  Mrs.  Bray  Joined  by  her  husband  com- 
menced her  suit  to  cancel  said  trust  deed  and 
to  enjoin  appellant  and  the  trustee  named  In 
tbe  deed  from  proceeding  further  to  enforce 
same.  The  suit  resulted  in  a  Judgment  grant- 
ing  the  relief  prayed  for  by  Mrs.  Bray,  and 
dismissing  appellant's  cross-action,  whereby 
It  sought,  among  other  things,  a  recovery 
t^inst  Bray  and  his  wife  of  tbe  sujn  un- 
paid of  tbe  two  notes  executed  and  deliv- 
ered  by  tiiem  ms  snbstltates  for  the  94,000 
note. 

It  clearly  appeared  that  the  notes  were 
not  executed  by  Mrs.  Bray  on  account  of 
necesaarlM  furnished  her  or  her  children,  or 
on  account  of  expenses  Incurred  by  her  for 
the  benefit  of  her  separate  estate.  There- 
fore, by  executing  same  she  Incurred  no  per- 
sonal liability,  and  a  Judgment  could  not 
have  been  rendered  against  her  for  tbe  in- 
debtedness they  evidenced.  But,  while  she 
Incurred  no  personal  liability  on  account  of 
the  execution  by  her  of  tbe  notes,  by  the  ex- 
ecution of  tbe  deed  of  trust  the  housie  and 
lot  belonging  to  her  became  liable  as  a  sure- 
ty would  have  been  for  tbe  payment  of  the 
debt  of  her  husband  evidenced  by  tbe  notes. 
Anything  which  would  have  operated  to  dis- 
charge a  person  who  as  surety  for  Bray 
might  have  executed  the  note,  would  operate 
as  a  release  of  the  lien  created  on  the  house 
and  lot  because  of  the  execution  by  ber  of 
the  deed  of  trust.  Wofford  v.  Unger,  55  Tex. 
483 ;  Angel  v.  MUler,  16  Tex.  Civ.  App.  670, 
39  S.  W.  1092.  It  is  well  settled  tbat  "when 
the  obligation  of  a  surety,"  quoting  from  I 
Brandt  on  Suretyship  and  Guaranty,  {  376, 
"Is  for  the  debt  of  the  principal.  If  the  time 
of  payment  is  without  the  consent  of  tbe 
surety,  by  a  binding  agreement  between  the 
creditor  and  principal,  extended  for  a  def- 
inite time,  tbe  surety  is  discharged."  "The 
reason  is,"  Mr.  Brandt  adds,  "that  the  sure- 
ty Is  bound  only  by  the  terms  of  his  written 
contract,  and  if  those  are  varied  without 
bis  consent  It  Is  no  longer  bis  contract,  and 
he  Is  not  bound  by  It"  It  la  also  well  settled 
that  tbe  payment  In  advance  of  Interest  to 
become  due  on  a  debt  Is  a  sufficient  consider- 
ation to  support  an  agreement  for  an  exten- 
sion of  the  time  of  payment  thereof.  1 
Brandt  on  Suretyship  and  Guaranty,  U  386, 
394.  Tbe  trial  court  being  of  the  opinion, 
evidently,  that  the  testimony  showed  conclu- 
sively that  Bray  and  appellant,  without  Mrs. 
Bray's  consent,  on  July  7,  1908,  had  bound 
themselves  by  an  agreement  whereby  the 
latter  undertook  to  extend  the  time  of  pay- 
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tnent  of  tbe  notes  to  October  1.  1008,  In  con- 
sideration of  tbe  payment  to  it  In  advance 
by  the  fOTiner  of  the  interest  wbicb  would 
accrue  to  said  October  1,  1908,  on  tbe  In- 
-debtedness  evidenced  by  the  notes,  peremp- 
torily inatrncted  the  Jury  to  return  a  verdict 
in  favor  of  Mrs.  Bray. 

It  Is  insisted  that  each  Instruction  was 
«rror,  first,  because  there  was  testimony  tend- 
ing to  show  that  Mrs.  Bray  had  consented 
that  tbe  extension  so  agreed  upon  might  be 
made;  and,  second,  because  there  was  evi- 
dence tending  to  show  that  appellant  was  In- 
duced to  enter  into  the  agreement  In  reliance 
upon  false  and  fraudulent  representations 
made  to  it  by  Bray,  and  therefore  did  not 
becou^e  bound  by  tbe  agreement.  In  Josi^e 
V.  Irvine,  91  Tex.  574,  44  S.  W.  1059,  the 
Supremb  Court  said:  "From  a  careful  ex- 
amination of  the  cases,  It  appears  (1)  that  It 
is  the  duty  of  the  court  to  Instruct  a  ver- 
dict, though  there  be  slight  testimony,  If  its 
probative  force  be  so  weak  that  it  only  raises 
a  mere  surmise  or  suspicion  of  tbe  exlst- 
-ence  of  the  fact  sought  to  be  establlished, 
such  testimony,  in  legal  contemplation,  fall- 
ing short  of  being  'any  evidence';  and 
that  It  Is  tbe  duty  of  the  court  to  determine 
whether  the  testimony  has  more  than  that 
degree  of  probative  force.  If  It  so  deter- 
mines, the  law  presumes  that  the  Jury  could 
not  'reasonably  Infer  the  existence  of  the  al- 
leged fact,'  and  *tbat  there  is  no  room  for 
ordinary  minds  to  differ  as  to  tbe  conclu- 
sion to  be  drawn  from  it.'  The  broad  and 
wise  policy  of  the  law,  formed  in  and  de- 
scending to  us  through  tbe  crucibles  of  time, 
does  not  permit  the  citizen  to  be  deprived  of 
his  property,  his  liberty,  or  his  life  upon 
mere  surmise  or  suspidon.  and  places  upon  a 
trained  Judiciary  the  grave  responsibility 
of  determining  as  a  question  of  law  whether 
tbe  testimony  establishes  more."  Continu- 
ing, the  court  said,  quoting  from  the  opinion 
of  the  court  In  Ryder  v.  Wombwell,  L.  R.  4 
Bxcb.  32:  "There  is,  no  doubt,  a  possibility. 
In  all  cases  where  tbe  Judges  have  to  deter- 
mine wbether  there  is  evidence  on  which  tbe 
Jury  may  reasonably  find  a  fact,  that  tbe 
judges  may  differ  In  opinion,  and  It  Is  pos- 
sible that  the  majority  may  be  wrong.  In- 
deed, whenever  a  decision  of  the  court  below 
on  such  a  point  is  reversed,  the  majority 
must  have  been  so  either  in  the  court  above 
or  the  court  t>e1ow.  This  Is  an  Infirmity 
which  must  affet^  all  tribunals." 

As  we  understand  the  record,  the  law  be- 
ing that  tbe  husband  has  no  presumptive  au- 
thority to  act  for  bis  wife  In  consenting  to  an 
extension  of  a  mortgage  given  by  her  to  se- 
cure his  debt  (1  Jones  on  Mort  S  115;  Wof- 
ford  T.  Unger,  6B  Tex.  484),  there  was  no  evi- 
dence tending  to  show  that  Mrs.  Bray  con- 
sented to  the  extension  agreed  upon.  As  to 
tlie  testimony  offered  to  prove  tliat  appellant 
wns  Induced  to  enter  Into  tbe  agreement  as 
the  result  of  fraud  practiced  upon  It  by  Bray, 
-and  therefore  did  not  become  bound  by  its 


undertaking,  we  are  indlned  to  tiiliik  It  was 
more  than  sufficient  to  create  a  mere  rarmlse 
or  8n]q)iclon  that  a  fraud  may  Jiave  been  prac- 
ticed by  Bray  uptm  appellant  The  teetlmo- 
ny  may  be  said  to  have  tended  to  show  tbat 
Bray  represoited  to  appellant.  In  tlie  ooxre- 
spondence  resulting  in  the  agreement,  that 
Bray  Bros.  Company  recognized  the  debt  as 
their  ovm,  and  Qiai  while  said  Bray  Bros. 
Company  were  unable  then,  on  account  of  a 
panic  prevailli^  In  the  money  market,  to  pay 
the  debt,  they  owned  assets  which  would  en- 
able tbem  to  pay,  and  they  would  pay.  the 
notes  at  the  expiration  of  tbe  time  to  be  cor- 
ered  by  the  extension  he  asked  for;  that  snch 
representation  was  mode  by  Bray  to  todnce 
appellant  to  grant  tbe  extension,  and,  within 
Bray's  knowledge,  may  have  been  talae ;  that 
Mrs.  Bray  may  have  known  he  was  endearor- 
tng  to  secora  the  extension;  that  Bray  may 
have  known  that  if  appellant  bound  itsdf  by 
an  agreemmt  wiUi  him,  without  Mrs.  Bray's 
consent,  to  extend  the  time  for  the  payment 
of  tSie  debt  to  October  1,  1908,  Mrs.  Bray's 
property  thereto  would  be  leleaaed,  and  may 
have  Intended  to  accomplish  a  release  thereof 
by  Inducing  appellant  to  ao  bind  ItseU;  that 
appellant  knew  ff  It  so  bound  Itself  without 
Mrs.  Bray's  ctmsent  her  propwty,  as  a  con- 
sequmoe,  irould  be  released  from  liability  for 
the  debt,  but  did  not  know  ttiat  Mrs.  Bray 
had  not  consented  to  the  extension  agreed  up- 
on; tbat  had  appellant  known  Uiat  Urs.  Bray 
bad  not  consented  to  the  extension  it  would 
not  have  entered  into  the  agreement  with 
Bray;  and  that  appellant  did  not  know  until 
after  tbe  expiration  of  the  time  covering  tbe 
extension  agreed  upon  that  Hra.  Bray  had 
not  consmted  to  same.  If,  to  Induce  appe- 
lant to  enter  into  the  agreement.  Bray  repre- 
sented to  it  that  the  firm  at  Bray  Bros.  Com- 
pany, of  which  he  was  a  membw,  recognized 
and  would  pay  as  its  own  tbe  debt  evidenced 
by  tbe  notes,  and  tbat  the  firm  then  had  as- 
sets sufDdent  to  enable  it  to  satisfy  all  of  its 
obligations,  and  If  such  represraitotlona  were 
false,  and  if  appellant  because  it  relied  upon 
same  being  true  entered  into  the  agreement 
referred  to,  we  are  inclined  to  think,  in  a  con- 
test between  itself  and  Bray,  It  should  be 
heard  to  say  that  it  was  entitled  to  avoid  the 
effect  of  its  a^eement;  because  we  think  the 
representation  that  Bray  Bros.  Company  had 
assets  sufficient  to  satls^  their  obligations, 
including  Bray's  debt  to  appellant,  which 
they  would  assume  and  pay  as  their  owu. 
would  be  a  representaUon  of  a  fact  material 
to  the  undertaking  which  appelant  was  asked 
to  enter  into.  Bray's  financial  condition  was 
a  matter  appellant  natorally  would  take  into 
consideration  In  determining  whether  It  would 
grant  the  extension  or  not  As  he  was  a 
member  of  the  firm  of  Bray  Bros.  Company, 
a  representotlon  as  to  assets  owned  by  the 
firm  was  a  representation  as  to  a  fact  which 
necessarily  affected  his  own  financial  condi- 
tion. For  his  property  subject  to  execution 
was  liable  for  the  firm's  debts,  and  Its  prop- 
erty to  the  extent  of  bis  Interest  therein  was 


Digitized  by  Google 


TEXAS  0E17T.  RT.  OO.  t.  BASEL 


971 


liable  for  his  debts.  It  bas  often  been  held 
that  "a  person's  representations  as  to  bla  sol- 
vency and*  credit,  If  made  as  a  fact,  and  In- 
tended to  Induce  tbe  other  party  to  extend 
credit,"  If  false,  may  be  such  a  misrepresenta- 
tion as  will  entitle  a  person  to  avoid  a  con- 
tract be  has  been  Induced  thereby  to  enter 
into.  14  A.  &  B.  Ency.  Law,  134 ;  Aultman, 
Miller  &  Oo.  v.  Carr,  16  Tex.  Cir.  App.  430, 
42  S.  W.  614;  Boaz  r.  Mfg.  Co.,  40  S.  W.  866 ; 
Schram  v.  Strouse,  28  S.  W.  262;  Morrison  v. 
Adoue.  76  Tex.  255,  13  S.  W.  166. 

But  while  we  think  the  evidence  may  have 
t>een  sufildent,  had  the  controversy  been  be- 
tween Bray  and  appellant,  to  have  made  an 
issue  for  the  jury  as  to  tbe  latter's  right  to 
rescind  tbe  contract,  we  do  not  think  tbe  trial 
court  erred  in  ^be  Instruction  complained  of, 
when  same  is  considered  with  reference  to 
Mrs.  Bray's  rights.  A  surety  has  a  right  at 
any  time  after  tbe  maturity  of  the  debt  to 
pay  It,  and  to  proceed  against  tbe  principal 
for  Indemnity.  Benson  v.  Phipps,  87  Tex. 
570,  29  8.  W.  1061.  47  Am.  St  Hep.  128.  The 
right  is  an  absolnte  one.  It  does  not  d^>end 
upon  tbe  consent  of  the  principal  and  the 
creditor  or  of  either  of  tbem.  Tbe  effect  of 
the  agreement  for  the  extension  between  Bray 
and  appellant  would  have  been  to  deprive  a 
surety  for  Bray  of  this  right,  ror  the  agree- 
ment b^ween  Bray  and  appellant,  though  it 
may  have  been  Induced  by  the  fraud  of  the 
former,  was  not  rold  in  the  sense- that  a 
stranger  to  it  would  have  been  ^titled  to  dis- 
regard It  Ander8<»i  r.  Roberts,  18  Johns. 
<N.  T.)  515, 9  Am.  Dec.  239.  As  between  Bray 
and  appellant  tbe  iigreement  at  most  was 
merely  voidable  at  tbe  Instance  of  api>ellant 
It  was  binding  on  Bray.  Appellant  might 
have  refiued  to  permit  a  surety  to  pay  the 
debt  after  it  had  matured  according  to  the 
terms  of  bla  contract  on  the  ground  that  by 
the  terms  of  the  agreement  for  an  extension 
it  had  not  matured.  For,  while  it  may  have 
had  a  right  to  rescind  the  agreement  because 
voidable  as  to  It  ^  Am.  &  Wx^.  Ency.  Law, 
609),  It  maqtiestlonably  had  a  right  to  treat  It 
aa  Talld.  So,  to  bold  that  the  surety  would 
not  be  dlBChai^ed,  would  be  to  say  that  his 
rights  B8  snch  were  dependent  on  whether  tbe 
creditor  tiected  to  rescind  snch  an  agreement 
or  treat  It  as  valid.  We  do  not  think  a  sure- 
ty's right  In  such  a  case  should  be  bo  meas- 
ured. It  sbonld  not  be  made  to  depend  on 
the  wiU  of  tbe  creditor.  The  "binding  agree- 
ment" for  an  extension  which  will  operate  to 
discharge  the  surety,  we  think  may  be  one 
which  at  the  option  of  one  of  tbe  parties  is 
binding  on  both,  as  well  as  one  which  is  ab- 
solutely  binding  on  botli.  Tbe  record  before 
aa  very  well  illustrates  the  necessity  for  such 
a  holding  to  protect  the  surety  In  his  rights 
in  such  a  case,  unless  it  should  be  said  that 
Mrs.  Bray's  property  was  released  because 
appellant  bad  elected  to  affirm  as  valid  and 
binding  on  it  the  agreonent  It  bad  entered 
into.   The  representation  as  to  the  floanclal 


condition  of  Bray  Bros.  Company,  which  It  is 
claimed  induced  appellant  to  agree  to  the  ex- 
tension, was  made  In  a  letter  written  by  Bray 
May  30,  1908-  The  agreement  for  an  exten- 
sion to  October  1,  1906,  was  made  July  T, 
IOCS.  Bray  Bros.  Company  were  adjudged  to 
be  bankrupts  July  23,  1908.  No  question  as 
to  tbe  binding  force  of  the  agreement  was 
made  until  after  the  expiration  of  tbe  time 
covered  by  the  extension.  So  it  appears  that 
from  July  23,  1908,  when  appellant  it  may 
be  assumed,  became  fully  advised  as  to  tbe 
financial  condition  of  Bray  Bros.  Company 
and  the  falsity  of  the  representotion  made  to 
it,  untU  October  1.  1908,  when  the  time  of 
tbe  extension  expired,  appellant  with  knowl- 
edge of  the  truth  as  to  Bray  Bros.  Company's 
financial  condition,  treated  the  agreement  as 
a  valid  one.  During  all  this  time,  as  well  as 
during  the  time  intervening  between  the  date 
of  the  agreemont  and  the  bankruptcy  proceed- 
ings  against  Bray  Bros.  Company,  if  tbe 
agreemrat  for  an  extenalon,  to  release  a  sure- 
ty, must  have  been  an  absolut^y  binding 
one,  the  creditor  was  In  a  p(»ltion  to  await 
events  before  electing  whether  he  wonld  re- 
scind or  aflirm,  and  the  right  of  the  surety  to 
pay  the  debt  In  accordance  with  his  contxact 
and  demand  indemnity  of  his  prlndpal  was  in 
abeyance,  and  subject  to  be  wholly  defeated 
by  the  election  of  the  creditor,  finally  made, 
to  rescind  the  agreement 

We  think  the  court  erred  In  dismissing  ai>- 
pellaut's  cross-bill  and  in  refusing  to  adjudge 
a  recovery  in  Its  favor  against  Bray  for  tbe 
sum  unpaid  on  the  notes  as  prayed  for  in  said 
cross-bill.  It  was  sho^vn  that  Bray  on  Feb- 
ruary 9,  1909,  had  filed  hts  petition  to  be  ad- 
judged B  bankrupt  but  there  were  no  plead- 
ings on  his  part  setting  up  the  fact  We  do 
not  onderatand  that  a  state  court  should  take 
notice  of  bankruptcy  proceedings  pending  In 
another  court  bi  the  absence  of  pleading  In- 
voking Its  action.  Millra'  v.  Clements,  54  Tex. 
354;  Coffee  v.  Ball.  49  Tex.  US;  Felgenspan 
V.  McDonell,  201  Mass.  341,  87  N.  E.  624; 
McGowan  v.  Bowman,  79  Vt  295.  64  Atl. 
1121.  The  judgment  In  this  respect  will  be 
reversed,  and  a  judgment  will  be  here  ren- 
dered in  favor  of  appellant  against  Bray  for 
the  sum  due  on  the  notes  according  to  their 
legal  effect  In  all  other  respects,  the  judg- 
ment will  be  affirmed. 


TEXAS  CENT.  RT.  CO.  v.  BARR  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  1, 
1910.   Rehearing  Denied  Jan.  5,  1911.) 

1.  Cabbiebs  (S  185*)— Conitectino  Cabbiebs 
— Pbesukption  as  to  Neolioence. 

A  shipper  desiring  to  avail  himself  of  tiie 
pTeramption  that  where  goods  are  shipped  over 
the  lines  of  connecting  carriers  and  an  dam- 
aged, and  tbe  evidence  fails  to  show  on  what 
particular  line  the  injury  occurred,  that  the 
tanlt  was  that  of  the  last  carrier,  has  the  bur- 
den of  first  showing  that  tbe  goods  were  in 
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Bood  order  at  the  time  of  deliTezy  to  the  initial 
carrier. 

[Ed.  Note.— For  otber  caaei,  aee  Garriers, 
Cent.  Dff.  H  887-841;  Dec  Diff.  I  186.*] 
2.  Cabbikbb  ({  185*)— AcnoMB  Agaihr  Gon- 

NBCTuia  GAXBiEsa  —  SumcixHCT  or  Bvi- 

DENCE. 

In  an  action  for  danuuea  to  good*  ihlmed 
orer  the  linee  of  connecting  eamexi,  erioence 
held  iosnffictent  to  ahow  that  at  the  time  of  de- 
liverr  to  the  initial  carrier  they  were  In  good 
order. 

[Ed.  Note.— For  other  casee,  see  Carriers, 
Cent  Dig.  I  848;  Dec.  Dif .  |  185.*] 

Appeal  from  Erath  County  Court ;  J.  B. 
Keith,  Jadge. 

Action  by  Mrs.  S.  J.  Barr  and  others 
against  the  Texas  Central  Railway  Company 
and  others.  From  a  Jadgment  for  [daintiffB, 
the  Texas  Central  Railway  Company  appeals. 
Reversed  and  remanded  as  to  appellant 

Martin  &  <3eoi^  for  appellant  Chandler 
&  Pannill,  for  appellee  Barr.  Andrews,  Ball 
A  Streetman,  for  ai^leea  Ft  Worth  4k  B.  O. 
Ry.  Co.  and  others. 

LEVY,  J.  Because  of  the  Insufflclency  of 
the  evidence  to  support  the  Judgment,  as 
complained  of  by  appellant,  it  must  be  re- 
versed and  remanded.  In  order  to  hold  the 
appellant  which  was  not  the  initial  but  the 
final  carrier,  liable  for  the  damages  sued  for, 
the  appellee  relies  on  the  rule  of  evidence 
that  where  freight  transported  by  succetralve 
carriers  has  been  damaged  subsequent  to  Its 
shipment  and  the  evidence  falls  to  show  on 
what  particular  line  the  injury  occurred, 
there  existed  a  presumption  of  fact  that  It 
was  through  the  fanlt  of  the  last  carrier, 
and  that  this  will  be  sufficient  to  establish 
a  prima  facie  liability.  But  in  order  to 
create  the  presumption,  and  in  order  that  it 
may  exist  In  the  particular  case,  It  is  first 
necessary  to  prove  that  the  particular  freight 
was  at  the  time  of  its  delivery  to  the  initial 
carrier  for  shipment  in  good  order  and  con- 
dition. Ry.  Co.  T.  Breeding  (App.)  16  S.  W. 
184;  8  Hutchinson  on  Car.,  1348.  And  the 
burden  of  this  proof  is  upon  the  shipper. 
In  the  instant  case  it  is  true  there  was  proof 
that  at  the  time  of  the  first  contract  of  ship- 
ment from  Ft  Worth,  Tex.,  to  Port  Arthur 
in  the  Dominion  of  Canada,  the  freight  was 
in  good  condition  at  the  time  it  was  delivered 
and  received  by  the  contracting  carrier  for 
shipment.  But  there  is  no  proof  in  this  rec- 
ord that  the  freight  was  in  good  order  and 
condition,  or  any  proof  of  Its  condition,  at 
the  time  of  the  contract  of  shipment  to  Dub- 
lin, Tex.  The  petition  Is  capable  of  no 
other  construction,  we  think,  than  that  lia- 
bility is  founded  against  appellant  on  the 
transportation  of  the  freight  to  Dublin,  Tex. 
The  petition  expressly  allies:  "About  the 
20th  of  September,  1906,  the  said  M.  Barr 
contracted  with  defendants  the  St,  Louis  A 
San  Francisco  Railway  Company  and  the  Ft 


Worth  A  Rio  Grande  Railway  Company  to 
transport  and  return  said  shipment  of  goods 
to  him  at  Dublin  In  Erath  county,  Texas." 
It  conld  not  be  said  in  the  record  that  the 
first  contract  of  shipment  from  Ft.  Worth, 
Tex.,  to  Port  Arthur,  Can.,  and  the  al- 
leged subsequent  contract  of  reshipment  to 
Dublin,  Tex.,  which  were  different  in  point 
of  time  and  transportation,  were  one  ami 
the  same  and  merely  a  continuous  shipment. 
As  to  appellant,  the  two  shipments  were 
clearly  different  and  it  had  no  coucoti  over 
its  line  of  road  with  the  first  shipment  And 
it  must  be  said,  we  think,  that  upon  this  re- 
turn shipment  alone  must  rest  the  liability, 
if  any,  against  appellant  Therefore  proof 
of  the  condition  of  the  goods  at  the  time  of 
delivery  to  the  carrier  on  the  first  contract 
is  not  snfflcient  to  predicate  the  presmnptioa 
under  discussion  on  the  contract  of  reship- 
ment. And  for  the  failure  of  the  evidence 
mentioned  the  Judgment  against  appellant  is 
not  supported.  The  Judgment  against  the 
other  two  railways  not  being  appealed  from. 
It  is  not  here  in  any  way  disturbed  as  to 
them,  but  is  reversed  and  remanded  as  to  ap- 
pellant 


SAN  ANTONIO  &  A.  P.  BY.  CO.  T.  WINN. 

(Court  of  Civil  Appeals  of  Texas.    Dec  14, 
1910.) 

1.  Cabbibbs  (S  140*)— Casbiebs  as  Wabe- 
HousBUEN  —  Goods  AwAztina  dklivebt  — 
Statutes. 

Under  Sayles'  Ann.  Civ.  St  1897.  art  324, 
relating  to  the  liabill^  of  carriera  as  ware- 
housemen, a  carrier  which  has  received  goods 
at  its  station,  and  after  notifying  the  con- 
signee has  put  them  in  the  warehouse  of  tbe 
station  for  aafe-keepii«,  and  lias  exercised  due 
care  to  protect  preserve,  and  deliver  sndi  goodi^ 
is  not  liable  for  their  value  if  lost 

[Ed.  Note.— For  other  cases,  see  Garrien, 
Cent  Dig.  H  609,  609V&-,  mi-«16;  Dec.  Dig. 
I  140.*] 

2.  Cabbiebs  ({  185*)— Davaob  TO  Goods— Ac- 
tion—EVIDENCE)— uuBDXN  OF  PBOor. 

Where  a  final  carrier  ddivers  goods  to  the 
shipper  In  a  damaged  condition,  it  has  tbe  bur- 
den of  proof  to  show  that  the  goods  were  dam- 
aged when  it  received  them. 

[EA.  Mote.— For  otlier  cases,  see  Garrien, 
Cent  Dig.  I  841;  Dee.  Dig.  |  18S.*] 

Appeal  from  Nueces  County  Conrt;  Walter 
F.  Timon,  Judge. 

Action  O.  G.  Winn  against  the  San  An- 
tonio Sb  Aransas  Pass  Railway  Company. 
Judgment  for  the  plaintiff,  and  dtfendant 
appeals.  Modified  and  affirmed. 

Berry  A  Eaeberg  and  R.  W.  Stayton,  Jr, 
for  appelant  G.  M.  0.  Davis,  for  appellee. 

JAMES,  O.  J.  This  is  an  action  against 
appellant  the  final  carrier,  for  tbe  loss  of 
certain  articles  and  damage  to  certain  ottker 
artidea,  shipped  from  Shrmport,  Ia.,  » 
Corpus  Chrlstl,  Tex. 
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There  was  Boffldent  proof  tbat  the  arti- 
cles for  which  the  damages  are  claimed  were 
delivered  to  the  initial  carrier  at  Shreve- 
port,  and  that  they  arrived  at  Oorpus  Chrlstl 
over  appellant's  line.  They  consisted  of  2 
mattresses,  2  pairs  of  springs,  1  feather  bed, 
7  pillows,  16  window  shades,  3  lamps,  1 
cedar  rack,  2  art  squares,  1  office  chair,  1 
steel  range,  and  1  crate  of  fmlt  In  jars,  and 
that  all  of  said  articles,  except  the  stove, 
the  fruit,  and  office  chair  were  delivered  In 
one  large  bundle  around  which  the  art 
squares  were  sewied.  The  employ^  who 
checked  all  goods  received  at  Corpus  Christ! 
testified  that  he  unloaded  one  office  chair, 
one  crate  of  fmlt,  one  range,  and  one  couch, 
wrapped,  and  that  he  did  not  know  what 
was  Inside  the  bundle  marked,  "one  couch, 
wrapped." 

With  this  explanation  we  copy  the  court's 
findings  of  fact,  which  are  each  and  all  sus- 
tained by  the  testimony : 

"I  find  from  the  evldoice  the  following 

facts: 

"(1)  That  on  or  about  Feb.   ,  1909, 

plalntur  d^lvered  to  a  certain  transferman, 
not  a  common  carrier,  at  Shreveport,  La., 
the  following  articles,  intending  to  have 
them  shipped  from  Shreveport,  La^  to  W.  R. 
HcLemor^  consignee  Corpus  Chrlatl,  Tex., 
to  wit,  2  ostermoor  mattresses,  2  pairs  of 
springs,  1  feather  bed,  7  pillows,  16  window 
shades,  3  nl<^el-plated  lamps,  1  cedar  rack, 
2  art  squares,  1  stove  range,  2^  gallons  of 
fruit,  and  one  office  chair. 

"(2)  That  tbeae  goods  were  to  be  delivered 
to  a  railroad  company  for  transportation, 
which  company  was  not  the  defendant,  and 
the  name  of  which  railroad  company  was 
not  proved;  that  the  agent  of  said  railroad 
company  acknowledged  to  plaintiff's  wife 
that  he  had  received  the  stove  above  men- 
tl<Hied;  that  plaintiff  received  a  bill  of  lad- 
ing for  said  shipment,  neither  the  bill  of 
lading  nor  its  contoits  being  before  the 
court;  and  that,  except  for  the  stove,  plain- 
tiff and  hla  wife  never  ^In  saw  said  ar- 
ticles In  Shreveport  after  they  were  deliv- 
ered to  said  transferman. 

**(3)  That  the  said  articles,  except  the 
stove,  the  Jars  of  fruit,  and  the  office  chair, 
were  done  up  In  one  lai^  bundle,  with  the 
art  squares  as  a  covering,  sewn  together 
BO  that  the  contents  could  not  be  seen  wltn- 
oat  breaking  the  bundle. 

"(4)  That  on  or  about  March  1,  1909,  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany received  at  Its  station  at  Corpus  Chrls- 
tl, Tex.,  the  followii^  articles  of  fre^ht 
consigned  from  Shreveport,  La.,  to  W.  R. 
McLemore,  Corpus  Chrlstl,  Tex. :  One  office 
chair,  one  crate  of  bottled  fruit,  and  one 
conch,  wrapped,  and  other  articles,  not  In- 
volved In  this  suit 

"(5)  That  on  or  about  March  1,  1909,  de- 
fendant, throt^h  its  agents  at  Corpus  Chrls- 
tl, Tex.,  Issued  notice  by  postal  card,  duly 
mailed  In  the  United  States  malls,  to  W.  R. 


McLemore,  Corpus  Chrlstl,  Tex.,  to  this  ^- 
fect,  to  wit,  tlmt  a  shipment  of  household 
goods  and  famlture  was  on  hand  ready  for 
delivery  to  said  W.  R.  McLemore;  that  no 
one  coming  for  the  goods,  they  were,  in  con- 
sequence, kept  In  the  warehouse  of  the  depot 
of  said  defendant  for  safe-keeping;  that  a 
second  notice  of  the  same  sort  was  issued 
and  mailed  upon  a  date  not  In  evidence,  to 
which  there  was  no  response  from  con- 
signee or  any  one  else;  that  a  third  notice 
of  the  same  sort  was  issued  and  mailed 
through  the  United  States  malls  on  the  7th 
day  of  April,  1900 ;  that  defendant  exercised 
due  and  reasonable  diligence  to  notify  con- 
signee that  said  shipment  was  ready  to  be 
delivered  to  him. 

"<6>  That  said  goods,  in  consequence  of 
consignee's  not  claiming  them,  had  to  be 
stored  In  defendant's  warehouse  from  March 
1  to  April  IQ,  1909,  and  that  darlug  said 
time  defendant  and  its  agents  exercised  or- 
dinary and  reasonable  care  for  the  protec- 
tion, preservation,  and  delivery  of  same,  and 
exercised  the  same  care  to  this  end  that  It 
would  have  exercised  over  its  own  property. 

"(T)  That  no  one  called  for  said  goods  un- 
til about  AprU  18,  1909.  when  one  James 
Grant,  a  transferman  employed  for  the  oc- 
casion by  plaintiff,  presented  a  freight  bill 
for  them,  and,  at  defendant's  warehouse,  re- 
ceived the  goods  above  mentioned  In  para- 
graph 4  hereof,  the  stove  being  in  a  broken 
condition,  and  the  crate  of  fruit  damaged, 
in  that  2^  gallons  of  the  fruit  was  spoiled 
by  reason  of  breakage  to  the  Jars ;  but  that 
said  Grant  did  not  receive  the  office  dialr 
nor  the  eouch,  wrapped. 

"(S)  That  the  breakage  of  the  stove  and 
the  fruit  Jars  was  unexplained. 

"(9)  That  the  damages  for  said  breakage, 
together  with  the  value  of  the  office  chair 
and  that  of  the  articles  originally  delivered 
by  Mrs.  Winn  to  the  transferman  at  Shreve- 
port, amounts  to  (125.75." 

The  court's  conclusions  of  law  are  as  fol- 
lows: 

"1.  Defendant  having  received  the  stove 
and  the  crate  of  fruit  as  a  connecting  car- 
rier. Is  liable  as  a  common  carrier  for  any 
damages  that  arose  from  the  breakage  of 
said  articles. 

"2.  That  the  loss  of  the  couch,  wrapped, 
and  the  office  chair  occurred  while  defend- 
ant was  acting  as  a  warehouseman,  under 
the  statute  in  tbelr  custody,  and  that  de- 
fendant, having  exercised  due  and  reason- 
able care  to  protect,  preserve,  and  deliver 
said  above-named  articles,  Is  not  liable  in 
damages  for  their  value. 

"3.  That  plaintiff  is  damaged  In  the  sum 
of  $125.75." 

Under  Sayles*  Ann.  Civ.  St  1897,  art  324. 
the  court  correctly,  under  the  facts  In  evi- 
dence, applied  to  defendant  the  law  con* 
cemlng  warehousemen.  There  remains  no 
question  of  liability  of  defendant,  except 
as  to  the  stove  and  the  fruit  which  were 
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delivered  to  appellee  In  a  damaged  condi- 
tion. Tbere  was  nothing  to  show  that  tbe 
last-named  articles,  when  they  were  receiv- 
ed by  defendant,  were  in  the  damaged  condl- 
tlon.  The  burden  of  showing  this  was  on 
the  defendant.  Ry.  t.  Capper,  38  Tex.  Civ. 
App.  61,  84  S.  W.  694;  Ry.  T.  Bdloff,  89 
Tel.  460,  34  B.  W.  414,  35  S.  W.  144.  The 
court  was  therefore  not  In  error  In  its  con- 
clusion based  on  the  finding  that  the  break- 
age of  the  stove  and  tbe  fruit  Jars  was  un- 
explained. If  these  particular  articles  were 
In  good  condition  when  they  arrived  at  Cor- 
pus Chrlsti  and  when  they  were  placed  by 
defendant  In  storage,  the  finding  that  de- 
fendant had  eierdsed  proper  care  as  ware- 
houseman would  probably  have  applied  to 
them,  aa-  well  as  to  the  other  property.  But 
there  was  no  proof  of  this. 

We  conclude  that  the  findings  of  the  trial 
Judge  should  be  sustained,  except  as  to  the 
amount  of  plaintiff's  damages.  Defendant 
was  liable  only  for  the  injury  to  the  stove 
and  the  fruit  The  only  testimony  on  this 
subject  was  that  of  plaintiff,  who  placed 
the  damage  to  tbe  stove  at  $30  and  to  the 
fruit  at  ?5. 

The  Judgment  will  be  reformed  bo  as  to 
allow  plaintiff  a  recovery  for  98B,  and  as 
reformed  It  will  be  affirmed. 

Reformed  and  affirmed. 


MISSOVBI.  K.  it  T.  BT.  CO.  OP  TEXAS  T. 
THOMAS. 

(Court  of  CSvil  Appeals  of  Texas.    Dec.  14, 
1910.) 

1.  Cabbieis  (I  815*)— Cabbiaob  or  Passbn- 
OBBS -~  Plbadinq  —  Allegation  of  Neqli- 
GENCE— Res  Ipsa  Loquitue. 

Id  an  action  by  a  mail  clerk  against  a  rail- 
road for  penonal  injaries  received  in  a  wreck, 
plaintilTs  petition  alleged  that  bis  ituuriea  were 
caused  t>y  the  negligeoce  and  carelessneas  of 
defendant's  employ^,  In  charge  of  the  two 
trains  which  collided,  in  failing  to  obey  orders, 
etc.,  and  the  negligence  of  defendant  in  provid- 
ing a  defective  mail  coach.    Upon  tbe  trial, 

Elaintiff  proved  that  the  wreck  occurred  as  al- 
!ged,  and  that  he  received  the  injuries,  but 
failed  to  prove  tbe  negligence  as  alleged.  Held 
that,  as  plaintiff  had  speciGcd  in  bis  petition 
tbe  particular  acts  or  matters  which  constituted 
defendant's  negligence,  he  waived  his  right, 
which  he  wookl  otherwise  have  bad,  to  lely  on 
tbe  doctrine  of  res  ipsa  loquitur,  and  was  tied 
down  to  the  negligence  alleged. 

EA.  Note. — For  other  cases,  see  Curriers, 
C*nt.  Dig.  81  1281,  1282 ;  Dec.  Dig.  }  31B.*] 

2.  'Appeat,  and  Ebbob  (5  728*)  —  Review — 
Habmless  Bbbob— Aduission  or  BvinsvCE 
— Failubb  or  Biu.  or  ElxoEPTioifa. 

Where  an  assignment  of  errors  in  the  bill 
of  exceptions  conceraing  evidence  does  not 
clearly  show  whether  it  was  admitted  or  ex- 
cluded, the  assignment  is  not  sufficient  to  cause 
a  reversal,  even  though  such  evidence  would 
have  been  unproper  if  admitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
F.rror,  Cent  Dig.  H  8010-3012;  Dec  Dig.  8 
728.*] 


3.  AFFKAI.  AlfD  BUBO!  ft  1060*)— HaSHUSS 

E^BOB— CononcT  or  GouNraL—QuBBnoiis 

AB  TO  INCOUPETENT  MaTTEBB. 

In  an  action  against  -a  railroad  company 
for  personal  injuries,  plaintiff's  counsel,  while 
the  plaintiff  was  a  witness,  asked  him  if  he 
was  a  married  man,  and  before  defendant's 
counee!  could  object,  plaintiff  answered,  "Yes," 
and  upon  objection  being  made,  plaintiff's  coun- 
sel stated  that  he  would  not  insist  on  the  evi- 
dence if  it  was  objected  to,  and  immediately 
asked,  "Any  children?"  and  the  plaintiff  an- 
swerea,  "Tes."  On  objection  by  the  defend- 
ant, plaintifTs  counsel  said,  "We  withdraw 
that.'*^  The  defendant  then  objected  against  the 
conduct  of  the  plaintiff  and  his  counsel  in 
getting  before  the  jury  improper  testimony  be- 
fore it  could  he  objected  to.  The  court  sustain- 
ed this  objection  and  instructed  tbe  jury  to  dis- 
regard the  testimony.  An  exception  was  then 
taken  to  the  conduct  of  plaintiff  and  his  counseL 
Held  that,  this  evidence  being  wholly  immateri- 
al and  of  a  character  calcuUted  to  apoeal  to 
tbe  sympathy  of  the  jury,  such  ocmdnet  m  plain- 
tiff and  eonnsel  conrtltutes  reveislUe  error. 

[Ed.  Notfc— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  41B6 ;  Dec.  Dig.  f  10Ga*l 

Appeal  from  Dlatrict  Court,  Bdl  County; 
John  D.  Boblnson,  Judge. 

Action  by  S.  H.  Thomas  against  the  Mis- 
souri, Kansas  A  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded. 

Coke,  Miller  &  Coke  and  Tylw,  Hubbard 
&  Tyler,  for  appelant  Wlnboom  Pearoe  and 
A.  Jj.  Curtis,  for  appellee. 

KEY,  C.  3.  About  the  10th  day  of  Octo- 
ber, 1909,  there  was  a  bead-on  collision  be- 
tween a  passenger  train  and  a  fright  train 
near  the  town  of  Troy  In  Bell  county,  on  the 
Missouri,  Kansas  ft  Texas  Railway.  At  the 
time  In  question  ^  H.  Thomas  was  tbe  maU 
clerk  and  occupied  a  mall  car  on  the  passen- 
ger train,  which  car  was  wrecked  and  almost 
demolished,  and  Thomas  was  seriously  in- 
jured. Thereafter,  Thomas  brought  this  suit 
against  the  Missouri,  Kansas  ft  Texas  Ball- 
way  Comiiany  of  Texas,  alleging  that  his 
injuries  were  caused  by  the  negligence  and 
carelessness  of  the  defendant's  employes  in 
charge  of  the  two  trains  which  collided,  la 
negligently  falling  to  obey  orders,  and  by 
the  negligence  of  the  defendant's  agents  and 
employ&i  In  negligently  giving  orders  to  those 
In  charge  of  the  two  trains,  and  by  the  neg- 
ligence and  carelessness  of  the  defendant  in 
furnishing  and  providing  tbe  passenger  train 
with  a  mall  car  that  was  old,  out  of  date, 
rotten,  unsafe,  and  dangerous.  Tbe  defend- 
ant's answer  embraced  a  general  demurrer 
and  a  general  denial.  ITiere  was  a  Jury  trial 
which  resulted  in  a  verdict  and  Judgment  for 
the  plaintiff  for  |1%DOO  and  the  defenduit 
has  appealed. 

The  plaintiff  proved  that  the  collision  oc- 
curred at  the  time  and  place  alleged,  and 
that  he  sustained  certain  Injuries  as  a  result 
of  the  collision.  No  testimony  was  submitted 
tending  to  show  that  the  collision  was  caused 
by  either  of  the  specific  acts  of  negligence  al- 


•For  otUer  cases  see  lam*  topic  and  section  NUMBER  In  Sec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indesfi 
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leged  In  tbe  plalntUTs  petition.  It  Is  trae 
that  tbe  plaintiff  testified  that  the  mall  car 
in  Question  had  been  in  use  for  13  years; 
that  it  was  a  very  light  car  and  bad  been 
in  the  shop  a  nnmber  of  times,  but  not  mate- 
rially Btrengthened  in  any  way;  that  it  had 
wood  sills,  wood  frame,  l^ht  tracks,  and 
lighter  equipment  than  the  Missouri,  Kansas 
&  Texas  runs  on  its  trains.  However,  that 
car  was  next  to  the  engine  and  tender;  and, 
in  Tlew  of  the  fact  that  the  plaintiff's  own 
testimony,  as  well  as  that  given  by  other 
witnesses,  shows  that  it  was  almost  entirely 
demolished,  we  do  not  think  that  the  plaln- 
tlfTs  testimony  as  to  the  character  of  the 
car  presented  any  Issue  of  n^llgence  in  re< 
spect  to  the  car.  If  it  had  been  heavier 
and  constructed  of  stronger  material,  it  ia 
equally  as  probable  that  It  would  have  been 
wrecked  and  the  plaintiff  injured  In  a  head- 
on  collision,  when  one  of  the  two  trains  was 
traveling  at  the  rate  of  about  40  miles  an 
hour,  as  testified  to  by  the  plaintiff.  Notwith- 
standing the  fact  that  the  pleadings  and  testi- 
mony were  as  stated,  the  court  refused  a  per- 
emptory instruction  directing  a  verdict  for 
the  defendant,  and  In  its  cha^e  to  the  Jury 
did  not  limit  the  plaintiff's  right  to  recover 
to  the  specific  acts  of  n^llg^ce  charged  In 
his  petition,  but  instructed  the  Jury,  In  sub- 
stance, tbat  if  they  found  that  the  collision 
was  caused  by  any  act  of  negligence  on  the 
part  of  the  defendant,  and  that  tbe  plain- 
tiff, as  a  proximate  result  thereof,  was  in- 
jured, to  return  a  verdict  for  him;  and  the 
action  of  the  court  In  those  respects  Is  as- 
signed as  error,  and  we  sustain  the  assign- 
ments. Evans  v.  Wabash  Ry.  Co.,  222  Mo. 
435,  121  S.  W.  36;  Gibler  v.  Quincy,  etc., 
Ry.  Co.  (Mo.  App<>  128  8.  W.  791 ;  Boacoe  v. 
Metropolitan  St  By.  Co.,  202  Ho.  S76,  101 
S.  W.  32. 

If  tbe  plaintiff  bad  merely  charged  in  his 
petition  that  the  defendant  was  guilty  of  neg- 
ligence in  permitting  the  two  trains  Id  ques- 
tion to  collide,  and  tbat  tbe  plaintiff  was 
unable  to  allege  and  prove  the  particular 
act  or  omission  which  constituted  the  defend- 
ant's negligence,  the  court's  charge,  and  Its 
ruling  In  refusing  the  requested  Instruction 
directing  a  verdict  for  the  defeadant,  would 
have  been  correct  But,  inasmuch  as  the 
plaintiff  saw  proper  to  enter  Into  details  and 
specify  particular  acts  or  omissions  as  cou- 
Btituting  the  defendant's  negligence,  then  by 
so  doing  he  waived  his  right,  which  otherwise 
he  would  have  had,  to  rely  upon  the  doctrine 
of  res  ipsa  loquitur,  applicable  to  cases  of 
this  class.  The  rule  on  this  subject  1b  well 
stated  In  the  following  excerpt  from  the  opin- 
ion of  the  court  In  the  Gibler  Case,  above 
cited: 

"We  do  not  hesitate  to  express  the  opinion, 
as  was  done  on  the  former  appeal,  that  the 
doctrine  referred  to  might  have  been  Invoked 
by  plaintiff  had  he  relied  solely  upon  a  gen- 
eral charge  of  negligence  against  defendant, 
for  It  seems  tbat  the  uncoupling  of  a  freight 


train  in  the  circumstances  stated,  while  run- 
ning over  the  tracks  at  the  rate  of  20  or 
25  miles  an  hour,  is  such  an  unusual  and 
ffictraordlnary  occurrence  as  to  bespeak  the 
want  of  due  care  on  the  part  of  the  defend- 
ant in  some  respect  or  somewhere.  It  may 
be  the  negligence  was  in  the  operation  of  tbe 
locomotives,  or  it  may  be  In  the  construc- 
tion or  defective  condition  of  tbe  couplings, 
or  It  may  lie  in  the  defective  condition  of  the 
roadbed;  but  though  the  fact  in  and  of  It- 
self indicates  negligence,  no  one  can  say  that 
It  points  to  the  engineer  as  tbe  negligent 
party.  As  suggested,  the  fact  may  point  neg- 
ligence, but  what  particular  negligence  it  In- 
dicates is  another  question.  The  plaintiff  in 
his  petition  points  to  the  negligent  acts  of 
the  engineer  as  those  upon  which  he  relies 
for  a  recovery,  and  fails  to  give  any  proof  to 
sustain  the  charge.  It  is  clear  enough  that, 
although  the  fact  of  the  accident  bespeaks 
negligence,  no  one  can  say  that  of  itself  It 
indicates  or  tends  to  prove  n^ligeuce  in  tbe 
engineer  any  more  than  It  tends  to  prove 
negligence  In  the  condition  or  construction 
of  the  couplli^ 

"The  general  rule  obtains  to  the  effect 
that  the  specific  acts  of  negligence  i^eaded 
and  relied  upon  for  recovery  must  be  proved. 
Waldhier  v.  H.  &  S.  J.  R.  R.  Co.,  71  Mo.  514; 
Price  V.  St  Louis,  etc  Ry-,  72  Mo.  414;  Bnn- 
yan  v.  Cltlzena*  Ry.,  127  Mo.  12,  29  S.  W. 
842;  Ely  v.  St  Louis,  etc.,  Ry.,  77  Mo.  34; 
McGrath  v.  St  Louis  Transit  Co..  197  Mo.  97, 
94  S.  W.  872;  Orcutt  v.  Century  Bldg.  Co., 
201  Mo.  424,  99  S.  W.  1062,  8  L.  A.  (N. 
S.)  920;  Beave  v.  St  Louis  Trifuslt  Co.,  212 
Mo.  331,  111  S.  W.  62.  In  proper  cases,  when 
the  allegation  of  negligence  Is  general  in  char- 
acter only  and  unaccompanied  by  a  recital 
of  the  specific  acts  which  go  to  the  breach 
of  duty  relied  upon,  the  doctrine  of  res  Ipsa 
loquitur  may  be  invoked.  The  rule  permit- 
tlug  a  presumption  of  negligence  to  suffice 
for  plaintiff  proceeds  on  the  theory  that  it 
Is  easily  within  the  means  of  defendant  to 
show  there  was  no  dereliction  on  his  part, 
If  such  be  the  fact,  while  the  plaintiff  would 
labor  under  a  great  disadvantage  if  the  bur- 
den to  show  the  particular  acts  of  negligence 
continued  with  him.  Roscoe  v.  Met  Street 
Ry.  Co.,  202  Mo.  578,  101  S.  W.  32;  Orcutt 
V.  Century  Bldg.  Co.,  supra ;  Feary  v.  Met 
Street  Ry.  Co.,  162  Mo.  75,  62  S.  W.  452; 
Malloy  V.  St.  Louis  A  S.  B.  Co.,  173  Mo.  75, 
73  S.  W.  159;  Glbier  v.  Q.,  O.  &  K.  C.  By. 
Co.,  129  Mo.  App.  93,  107  S.  W.  1021;  Bris- 
coe V.  Met  Street  Ry.  Co.,  222  Mo.  104,  120 
S.  W.  1162. 

"There  can  be  no  doubt  tbat  one  may  Join 
In  his  petition  an  allegation  of  general  neg- 
ligence with  averments  of  specific  acts  touch- 
ing the  same  manner  of  complaints.  But 
when  the  petition  contains  a  general  allega- 
tion of  negligence  and  proceeds  to  aver  spe- 
cific matters  of  fact  as  to  the  manner  in 
which  the  mishap  occurred,  the  specific  aver- 
ments are  preferred  and  take  precedence  over 
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tbe  geoeral  all^tloD  as  to  tbe  same  subject- 
matter,  and  plaintiff  la  therefore  required  to 
prove  tbe  specific  all^atioos  of  fact  as  laid. 
Tbe  authorities  all  go  to  this  effect  See 
Mueller  r.  La  Prelle  Shoe  Co..  lOB  >Mo.  App. 
506,  SI  S.  W.  1010 ;  McMansmee  r.  Ma  Pac 
Ry.  Co.,  135  Mo.  440,  37  S.  W.  119;  Wald- 
hler  T.  H.  &  S.  J.  R.  Co.,  71  Mo.  614.  From 
these  premises  it  is  determined  and  the  rule 
of  practice  obtains  to  the  effect  that,  where 
there  Is  a  general  auction  In  tbe  petition 
as  to  the  negligent  breach  of  duty,  and  it 
is  accompanied  by  averments  of  specific  acts 
of  negligence,  touching  the  same  subject  mat- 
ter, the  rule  of  res  Ipsa  loquitur  will  not  ap- 
ply, for  by  going  Into  the  speciflcatloD  of  neg- 
ligent acts  plaintiff  has  shown  his  familiarity 
with  the  grounds  of  liability  Involved,  and  In- 
dicated not  only  his  purpoae,  but  hla  ability 
as  well,  to  prove  the  same  as  laid.  See  Evans 
V.  Wabash  B.  B.  Co^  222  Mo.  485,  121  S. 
W.  3a 

"Indeed,  the  general  doctrine  above  re- 
fered  to  is  portrayed  In  all  of  the  cases 
where  the  verdict  Is  sought  to  be  sustained 
on  tbe  theory  of  res  ipsa  loquitur.  In  other 
words,  in  every  case,  whether  tbe  petition 
contains  a  general  auction  of  negligence 
or  not,  if  the  averm^ta  point  to  the  spedflc 
negligence  relied  upon  for  a  recovery,  the 
plaintiff  is  required  to  prove  tbe  same  as 
laid,  and  the  doctrine  of  presumptive  negli- 
gence may  not  be  invoked.  By  averring  spe- 
cific negligence,  plaintiff  indicates  his  pur- 
pose to  prove  the  same,  and  defendant  Is 
required  on\j  to  defend  against  the  acts  of 
the  particular  negligent  party  pointed  out  In 
the  pleading — in  thla  case,  the  engineer  and 
those  in  chai^  of  the  train.  See  the  follow- 
ing cases  In  point:  Orcutt  v.  Century  Bldg. 
Co.,  supra;  Roscoe  v.  Met  Street  Ry.  Co., 
supra;  McOrath  v.  St.  Louis  Transit  Co.. 
supra;  Potter  v.  Met  Street  Ry.  Co.  [142 
Mo.  App.  220]  126  S.  W.  209;  Evans  v.  Wa- 
bash Ry.  Go.,  supra;  Beeve  v.  St  LouUi 
Transit  Co.,  supra. 

"It  therefore  appears,  in  view  of  tbe  alle- 
gadona  of  his  petition,  that  plaintiff  may 
not  Invoke  tbe  doctrine  of  res  ipn  loquttnr, 
even  thou^  Ills  petition  contains  a  general 
allegation  of  negligence,  for  the  mson  be 
saw  fit  to  accompany  aacb  general  allega- 
tion wltb  specific  allegations  of  n^igent 
acts  touching  the  same  subject-matter.  ECaT- 
Ing  Chosen  to  thus  specify  tbe  engineers  and 
those  in  charge  of  ttie  train  as  the  negli- 
gent persons,  be  most  prove  tbe  fact  as  laid 
in  order  to  make  a  prima  fade  case,  other- 
wise tiiere  appears  a  total  failure  to  carry 
the  burden  which  the  law  casts  upon  him. 

"Having  failed  to  prove  any  negligent  acts 
whatever  against  the  engineers  or  others  in 
charge  of  the  train,  the  judgment  is  unsup- 
ported by  the  evidence  and  should  be  re* 
versed." 

We  are  also  of  the  opinion  that  the  testi- 
mony referred  to  tn  the  fourth  assignment 


was  not  admissible,  aa  It  tended  to  show  otb- 
er  negligence  than  that  specifically  alleged 
In  the  plaintiff's  petition.  However,  as  It  la 
not  clear  from  the  bill  of  exceptions  aa  to 
whether  It  was  admitted  or  exduded,  we  do 
not  reverse  the  case  on  that  assignment. 

The  other  assignments  complaining  of  rul- 
ings made  as  to  the  admissibility  of  testimo- 
ny have  bera  considered  and  are  overruled, 
as  none  of  the  points  presented  are  regarded 
as  tenable.  However,  tbe  sixth  assignment 
of  error  is  sustained.  It  complains  of  tbe 
action  of  tbe  plaintiff's  counsel  and  tbe  plain- 
tiff himself  while  on  the  witness  stand.  Tbe 
bill  of  exception  shows  that  while  the  plain- 
tiff  was  testifying  as  a  witness,  the  plain- 
tiff's counsel  asked  if  he  was  a  married  man, 
and  the  plaintiff,  before  tbe  defendant's  coun- 
sel coold  object  answered,  "Yes."  Tbe  plain- 
tiff's counsel,  as  soon  as  objection  was  made, 
stated  that  be  would  not  insist  on  the  evi- 
dence if  it  was  objected  to,  and  Immediately 
asked  this  question,  "Any  children?"  and 
tbe  plaintiff  Immediately  answered.  "Yes." 
Whereupon  the  defendant's  counsel  objected, 
and  tbe  plalntUTs  counsel  said,  "We  with- 
draw that."  The  defendant's  counsel  then 
protested  against  the  conduct  of  tbe  plain- 
tiff and  bis  counsel  tn  getting  befora  the 
jury  improper  testimony  before  It  could  be 
objected  to,  and  the  court  sustained  the  ob- 
jection and  directed  the  plaintiff  not  to  an- 
swer questions  until  tbe  defendant's  coun- 
sel bad  time  to  interpose  objections.  And 
thereupon  the  plalnticrs  counsel  asked  tbe 
court  to  withdraw  from  tbe  Jury  tbe  an- 
swer to  the  last  question,  and  the  court  ln> 
structed  tbe  Jury  to  disregard  that  answer. 
The  testimony  was  objected  to  as  immate- 
rial, and  a  bill  was  reserved  to  the  conduct 
of  the  plaintiff  and  his  attorn^. 

It  Is  fair  to  assume  that  any  lawyer  bar- 
ing reputation  enot^h  to  be  employed  In  a 
case  of  this  importance  Is  aware  of  the  (act 
that  tbe  plaintiff's  right  to  recovw,  aiid  the 
amount  he  may  be  entitled  to  recover,  are 
in  no  wise  dependent  npon  whether  be  is 
married  or  single,  and  has  or  has  not  chil- 
dren, and  we  have  no  doubt  that  the  iilaln- 
tlff's  counsel  was  aware  of  that  rule  of  law. 
It  la  also  fair  to  assame  that  a  lawyer  of 
that  intelligence  is  aware  of  the  fact  that  tbe 
existence  of  a  wife  and  children  dependent 
upon  a  plaintiff,  who  has  sustained  an  liUury 
as  the  result  of  a  railroad  wreck,  will  be 
calculated  to  a^qpeal  to  the  sympatby  of  Ju- 
rors. Whether  or  not  such  knowledge  would 
influence  a  jury,  after  they  had.  been  aftDMm- 
Ished  by  the  court  not  to  consider  It  aa  testi- 
mony, is  a  matter  of  speculation  about  which 
there  Is  no  certainty.  Hoice  we  do  not  hes- 
itate to  hold  that  when,  la  cases  like  this, 
and  when  a  large  verdict  has  been  obtained, 
and  an  attorney  and  bis  client  have  pursued 
the  course  that  was  pursued  in  this  case, 
and  have  thereby  apprised  the  Jury  of  the 
fact  that  tbe  i^aintlff  hu  a  wUe  and  diU- 
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drra  dependent  npon  him,  tbey  bare  acted  In 
a  manner  whlcb  om^t  not  to  medTe  judicial 
sanction ;  and  tike  tmly  snffldent  remedy  for 
racb  ndseondnct  It  to  require  tbem  to  forego 
and  snrrender  the  rerdlct,  which  may  have 
resulted  from  ench  wrongful  conduct  Rail- 
way T.  Levy,  69  Tex.  60(MiD2.  46  Am.  Rep. 
26»;  Tucker  v.  Hamlin,  60  Tex.  174-176; 
Smyth  T.  CasweU,  67  Tex.  675-677,  4  S.  W. 
848;  McCauley  t.  Long  A  Co.,  61  Tex.  80, 
81 ;  City  of  Belton  t.  Lockett,  67  8.  W.  687 ; 
Beaumont  Traction  Co.  r.  Dllworth,  04  S. 
W.  366. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed  and  the  cause  remanded. 


CHI0A6O,  R.  I.  A  P.  BX.  Oa  ▼.  BKAMBS. 

(Oourt  of  Cbtil  Appeals  of  Texas.    Nor.  17, 
1910.   Rehearing  I>enied  Jan.  6.  1911.) 

1.  Railroads  ({  401*)— Opebation— Injubii» 
TO  Pebson  Neab  Track— Ihstbuctiohb. 
When  tb«  court  repeatedly  conditioned 

flaintiiri  rti^t  to  leoorer  for  Injaries  leceived 
rom  being  Btrnck  by  a  car  as  he  was  walking 
near  the  tnck,  on  tbeir  haTlng  been  caused  by 
the  negligent  acts  of  defendant,  and  the  only 
agency  which  could  baT«  intervened  to  remove 
the  proximity  of  the  defendant's  negligence  was 
the  contributory  negligence  of  the  plaintiff,  on 
which  the  court  instructed  fully,  there  was  no 
error  in  foiling  to  use  the  word  ''proximate"  In 
the  instruction. 

[Ed.  Note.— For  other  case^  see  Railroads. 
Cent.  Dig.  IS  1382-1390;  DecTbig.  |  401.«J 

1L  Tbiax.  (S  260*)  — Imnsuonoirs— RsquBsn 

— INOTBUCIIONS  AlAEADT  OlTKN. 

The  refusal  of  special  charges  was  not  er- 
ror where  the  portions  of  them  which  presented 
correct  Instructions  wen  fully  ooTered  by  the 
charges  given,  . 

[Ed.  Note.r-For  other  case%  see  Trial,  Cent 
Dig.  U  661-669 ;  Dec  I>igrf260L*] 


8.  RAZUOAnS  (1  888*>-OnBATl0ir— IHJI] 

m  PxBSon  MSAB  Tbaokb— Qubstioh 


-Ihjubus 
roK 

JUBT— CORTBIBTJTOBT  NXQUOENCB. 

The  failure  of  a  person  walking  near  a 
railroad  track  to  look  and  listen  for  Uie  ap- 
proach of  tiains  may  be  regarded  by  the  oourt 
as  negligence  as  matter  of  law.  when  the  cir- 
cumstances an  such  that  the  court  would  be 
justified  in  assuming  that  no  man  of  ordinary 
prudence  would  have  neglected  the  precaution, 
the  propriety  of  sndi  assumption  depending  on 
the  ucGS  of  each  particular  esse. 
^(Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  13(^1810;  Dec.  Dig.  |  S83.*] 

4.  RAmtOAoe  <!  400*)— Opebation— Ihjubies 
TO  Pkbson  Nbab  Tback  —  Qukstiok  pob 

JUBT— CoNTBIBtrrOBT  NBQUQEKCE. 

In  an  action  for  Injury  to  one  walking 
near  the  main  track  of  a  railroad  from  the  end 
of  a  switch  on  which  a  freight  train  had  Just 
been  placed  while  a  passenger  train  was  ap- 
proadung,  evidence  held  to  present  a  questfon 
for  the  jury  whether  be  was  guilty  of  negli- 
genoe  In  swnming  that  the  freight  train  would 
remain  npon  the  siding  until  the  arrival  of  the 
passenyer  train,  and  In  foiling  to  look  and 
listen. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  1S79;  Dec.  Dig.  |  400.*] 


6.  Railboads  d  881*)— Opbbatiow— IZfjmilEB 
TO  Pebson  Hkab  tbaok:— Oontbibutobt 
NEaLiosnoE. 

The  rule  that  It  Is  negligence  for  one  pass- 
ing along  a  nilroad  right  of  way  to  use  a  dan- 
gerous pathway  when  there  Is  another  uifo  way 
equally  convenient  and  accessible,  does  not  ap- 
ply where  the  person  injured  supposes  the  way 
which  he  takes  is  safe  for  the  time  being,  hav- 
ing seen  the  train,  a  car  from  whidt  injured 
him,  placed  upon  the  siding,  apparoit^  to  await 
the  arrival  of  an  approaching  passenger  train. 

/J^,i'*"?i-SSl  oifeSF  RaWnads, 
Cent.  Dig.  H  128B-128B;  Dec.  Dig.  |  881.*] 

6.  RAU^BOADS  rt  824*)— OpBBATIOH- IKJUBIBS 

TO  Pebson  Nbab  tbacks^ontbibutobt 
Nboliqbnob. 

The  rule  that  it  Is  nwl^ence  for  one  pass- 
ing along  a  railroad  right  of  way  to  use  a 

dangerous  pathway  when  there  is  another  safe 
way  equally  convenient  and  accessible  does  not 
apply  when  one  Is  injured  at  a  public  crossing. 

_[Ed.  Note.— For  other  cases,  see 'Rallnads, 
Dec.  Dig.  {  324.*] 

7.  DAUAOBS  (S  132*)— EZOBSSITl  Dahaobb— 
Pbbsohal  Injubibs. 

An  award  of  $4,000  for  personal  Injuries 
to  ft  65  years  of  age,  of  at  least  ordi- 

nary health  and  strength,  whose  services  were 
worth  from  $2  to  $2.50  per  day  in  superin- 
tending his  form,  who  was  confined  to  Ms  room 
about  eight  weeks  before  he  was  able  to  get  out, 
many_  of  whose  injuries  remained  uncur«d  at 
the  time  of  trial,  and  some  of  the  injuries  being 
probably  serlons  and  permanent,  including  the 
loss  of  hearing  in  one  ear  and  the  dutructlon 
of  one  lung,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  178,  372-385;  Dec.  Dig.  «  132.*j 

Appeal  from  District  Court,  Montague  Coun* 
ty ;  Clem  R.  Potter,  Judge. 

Action  by  S.  A.  Reames  against  the  Chi* 
cago,  Rock  Island  ft  Pacific  Railway  Compe- 
ny.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.  Afflrmcd. 

N.  H.  Lesslter,  Robert  Harrison,  and  Speer 
ft  Weldon,  for  appellant.  J.  H.  Wood,  for  ap- 
pellee 

HODGES,  J.  The  judgment  from  which 
this  appeal  Is  prosecuted  Is  based  npon  an  ac- 
tion for  damages  resulting  from  personal  In- 
juries received  by  the  appellee  through  the 
alleged  negligence  of  appellant's  agents  In  op- 
erating a  train.  The  evidence  shows  that 
about  the  8th  of  December,  1906,  the  appellee 
was  struck  by  one  of  the  appellant's  box  cars 
thffli  being  pushed  along  Its  main  line  track 
at  Colgate,  Okl.  The  railway  track  at  that 
point  ran  east  and  west  The  depot  and  a  wa- 
ter tank  were  situated  near  each  other,  and 
on  the  south  side  of  the  main  line.  The  wa- 
ter tank  was  a  short  distance  east  of  the  de- 
pot Near  this  tank,  and  still  farther  east, 
was  a  public  road,  running  north  and  south, 
crossing  the  track.  There  was  also  a  switch 
track  branching  off  from  the  main  line  at  a 
point  west  of  the  depot,  extendii^  east  and 
connecting  again  with  the  main  line  some  dis- 
tance from  the  road  crossing.  Thia  latter 
seems  to  have  been  used  also  aa  a  passing 
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track.  The  appellee  resided  a  few  miles  In 
the  country,  and  had,  on  that  occasion,  gone 
to  the  app^Iant's  depot  to  meet  his  daughter, 
who  was  expected  to  arrive  on  an  east-bonnd 
passenger  train.  Aboat  the  time,  or  Just  be- 
fore, the  passenger  train  was  dne,  a  local 
freight  train  coming  from  the  west  pulled  in- 
to the  depot,  and  stopped  at, the  tank  for  the 
purpose  of  taking  water.  The  fireman  on  the 
local  freight  train  was  a  son-ln-Iaw  of  the 
appellee.  After  the  train  had  taken  water, 
appellee  and  his  son-in-law  became  engaged 
in  a  conTersatlon  near  where  the  train  was 
standing.  After  taking  water  the  train  mov- 
ed on  east  and  backed  In  on  the  switch  track. 
The  appellee  and  the  fireman  walked  along 
east  till  they  reached  a  point  near  the  east 
end  of  tlie  switch.  Appellee  then,  according 
to  his  testimony,  heard  the  passenger  train 
approaching,  turned  back,  and  went  west 
toward  the  depot  for  the  purpose  of  meeting 
his  daughter.  At  that  time,  he  says,  the 
freight  train  was  standing  on  the  side  track. 
He  also  testified  that  he  walked  along  a  well- 
beaten  path  commonly  used  by  people  on  the 
south  side  of  the  main  line  track,  near  the 
end  of  the  ties ;  that  after  having  gone  some 
distance,  and  just  as  he  reached  the  road 
crossing,  he  heard  a  grinding  sound  behind 
him,  looked  around,  and  discovered  the  box 
car,  but  too  late  to  get  out  of  the  way.  He 
-was  struck  by  a  comer  of  the  car,  knocked 
down,  and  injured  in  the  manner  alleged  in 
his  petition.  The  testimony  shows  that  after 
the  freight  train  was  placed  on  the  side  track 
one  of  the  brakemen  belonging  to  the  crew 
desired  to  set  out  a  car  so  that  they  would 
be  ready  to  start  immediately  after  the  de- 
parture of  the  passenger  train ;  that  for  this 
purpose  the  car  was  uncoupled  from  the  train 
and  by  the  engine  pulled  east  to  the  connec- 
tion with  the  main  line,  and  was  being  push- 
ed west  when  It  collided  with  the  appellee  in 
the  manner  atKive  referred  to.  There  was 
testimony  tending  to  show  that  the  car  at  the 
time  was  moving  at  rather  a  rapid  rate,  and 
that  no  bell  was  rung  or  whistle  blown  to  give 
warning  of  its  approach.  It  Is  not  contend- 
ed on  this  appeal  that  the  testimony  does  not 
show  negligence  on  the  part  of  the  train  op- 
eratives in  producing  the  collision. 

The  first  three  assignments  of  error  com- 
plain of  the  failure  of  the  court  to  instruct 
the  jury  that  the  n^ligence  set  forth  In  three 
different  paragraphs  of  the  chaise  must  have 
been  the  proximate  cause  of  the  injuries.  In 
the  paragraphs  referred  to  the  court  used  the 
following  language :  "And  If  you  further  be- 
lieve that  the  negligence  of  the  defendant,  if 
any,  was  the  cause  of  the  plaintiff  being 
struck,  then  you  will  find  for  the  plaintiff,  un- 
less you  find  for  the  defendant  nnder  other 
sections  of  this  charge.  •  *  *  And  that 
such  negligence,  if  any,  caused  the  plalntifr 
to  be  struck,  then  you  will  find  for  the  plain- 
tiff, unless  you  find  for  the  defendant  under 
other  sections  of  this  charge.  «  •  •  And 
that  on  account  of  such  negligence  the  plain- 


tiff was  struck  hy  sold  car  and  Injured,  then 
you  will  find  for  the  plaintiff  onleBs  yon  find 
for  the  def aidant  ondv  oOier  lectloois  of  this 

charge." 

While  It  is  true  that  actionable  necUsence 
must  be  the  proximate  cause  of  the  damage 
for  which  compensation  is  sought,  yet  it  Is 
not  always  essential  to  a  correct  charge  that 
the  word  "proximate"  should  be  used.  It  Is 
enough  if  the  instructions  convey  the  Idea 
with  sufficient  clearness  to  Impress  upon  the 
minds  of  the  jurors  the  fact  that  the  negli- 
gence complained  of  was  the  responsible  cause 
of  the  injury.  Under  the  facts  of  this  case, 
the  only  agency  which  could  have  supervened 
to  remove  the  proximity  of  the  n^llg^t  con- 
duct referred  to,  was  the  contributory  n^u- 
gence  of  the  appellee.  That  issue  was  so 
clearly  and  fully  submitted  in  other  instruc- 
tions that  all  danger  of  the  jury  dJsr^anUng 
it  was  eliminated.  We  do  not  think  there 
was  any  error  in  the  charges  complained  of. 
Sickles  V.  Ry.  Co.,  13  Tex.  Glv.  App.  434.  35 
S.  W.  494;  Ry.  C3o,  v.  Purdy,  83  S.  W.  38; 
By.  Co.  V.  Bingham.  90  Tex.  2SS,  38  8.  W. 
162 ;  By.  Co.  V.  Gist,  81  Tex.  Civ.  App^  662, 
78  S.  W.  858. 

The  court  properly  refused  the  i^ecial 
charges  requested  on  the  issue  of  contribu- 
tory negligence.  Those  portions  of  them  which 
presented  correct  instructions  upon  that  issue 
were  fully  covered  hy  the  chafes  givoL 

It  is  contended  further  that  the  verdict  in 
this  case  is  unsupported  by  the  evidence^  It 
is  urgently  InslBted  by  appellant's  counsel 
that  the  undisputed  evidence  was  sufficient  to 
show,  as  a  matter  of  law,  that  the  appellee 
was  guilty  of  contributory  negligence  In  two 
respects ;  one  in  falling  to  look  and  Usten  for 
the  approadi  of  this  train,  and  the  other  in 
walking  where  he  did  on  the  south  side  of 
the  main  line  and  so  near  the  track  as  to  be 
liable  to  be  Injured  by  a  passing  car,  when 
there  was  another  and  safe  way  equally  as 
accessible  and  convenient  While  a  failure  to 
look  and  listen  for  the  approach  of  railway 
trains  hy  one  who  is  approaching  their  track 
Is  not  to  be  regarded  as  contributory  negli- 
gence per  se,  yet  there  are  circumstances  nn- 
der which  such  failure  should  be  treated  by 
the  courts  as  negligence  as  a  matter  of  law. 
Those  instances  arise  when  the  dreams tanc- 
es  are  of  such  a  character  that  the  court 
would  be  Justified  In  assuming  that  no  man 
of  ordinary  prudence  would  have  neglected 
that  precaution.  The  propriety  of  sncfa  an  as- 
sumption by  the  court  d^)end8  upon  the  facts 
of  each  particular  case.  In  the  one  before  us 
we  do  not  think  It  can  be  said,  under  the  dr- 
cumstances.  that  a  man  of  ordinary  prudence 
would  not  have  assumed,  as  Beamee  did*  tliat 
the  freight  train  had  gone  on  ttie  aide  track 
to  remain  till  after  the  arrival  and  departure 
of  the  passenger  train  whldti  was  tlum 
preaching  the  station,  and,  farther,  that  the 
main  track  near  which  he  was  then  walking 
would  be  kept  dear  till  after  the  latter  train 
had  gone.  Common  observation  of  Bw  usoal 
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mapagemept  of  nUway  trains  under  such  dr- 
cumstances  ml^t  toid  to  make  tbat  Impres- 
sion upon  a  person  of  ordinary  prudence. 
Reamea  thus  describes  tbe  circumstances  un- 
der wbich  lie  was  Injured:  After  detailing 
the  facts  preceding  and  attending  the  arrival 
of  tbe  freight  train,  be  saySi  referring  to 
his  son-in-law,  tbe  flreqian:  "After  he  got 
through  putting  water  In  tbe  engine  the  train 
moved  up  east  and  wait  In  on  the  side  track 
—backed  In.  My  Judgment  would  be  that  tbe 
road  ran  wightj  near  east  and  west  along 
there.  The  side  track  that  tbe  train  backed 
In  on  was  on  the  north  side  of  tlie  main  line. 
Tbe  local  train  pulled  east  *  •  •  After 
going  a  certain  distance  to  the  bead  of  the 
switch  it  baAed  in  on  the  side  track  north  of 
ttie  main  line.  My  son-in-law  and  I  walked 
up  the  track  quite  a  little  piece,  I  don't  know 
bow  far.  We  were  walking  along  talking.  I 
wasn't  paylns  attention  to  tbe  distance.  I 
cant  say  exactly  Just  bow  far  we  went 

*  *  *  What  aided  tbe  converaatlon  was 
that  I  heard  the  passenger  train  coming.  I 
beard  it  whlsUe,  and  I  lotted  to  tbe  west  and 
saw  the  smoke.  Tb&t  was  the  train  on  which 
I  expected  my  daughter.  Then  I  said,  'Har- 
ry, tlie  xMBsenger  Is  coming,  and  I  have  got 
to  go  to  be  there  to  meet  WDlle.'  I  shook 
bands  with  him,  bade  blra  good-bye,  and  starts 
ed  down  the  nuln  line  by  the  end  of  tlie  ties 
where  there  was  a  good  trallway  to  walk  on. 

*  *  *  I  walked  right  along  by  tbe  end  of 
the  ties.  There  was  a  good  trallwi?  along 
At  tbe  end  of  the  ttes.  I  walked  on  the  south 
Bide  of  the  main  track  at  tlie  end  of  tbe  ties. 
I  dont  know  exactly  bow  far  I  walked  that 
way  i  I  walked  a  right  smart  piece.  There 
was  a  road  crorahig  and  a  water  tank  there, 
and  I  recollect  of  being  right  near  the  water 
tank  and  seeing  it  and  I  saw  this  road  cross- 
ing, and  the  first  thing  I  knew  I  beard  the 
grinding  of  wheels  right  behind  me.  My  face 
was  to  the  west  and  I  turned  around,  and  as 
I  turned  around  this  twx  car  struck  me  here, 
and  knocked  me — I  don't  know  bow  &r.  It 
knocked  me  olf  down  to  a  bole  there  tliat  bad 
bem  dug  ont  to  fill  up  this  crossing  there. 

*  *  *  There  Is  a  wagon  road  crossing  that 
Is  east  of  the  water  tank  that  crosses  the  rail- 
road trade  there,  and  I  was  Just  on  It  I  must 
have  boea  on  ttuit  road  crossing  what  I  was 
hit  by  tbe  car,  because  I  recollect  of  rolling 
down  that  hUl  there.  I  was  right  on  the  edge 
of  it  I  think ;  I  must  have  been.  I  can't  tell 
whether  I  was  in  the  centa  of  it  or  not  J 
know  I  was  on  the  road  crossh^  bnt  I  can- 
not tdl  Just  what  part  of  it  •  •  •  When 
I  left  Harry  I  started  immediately  down  the 
south  side  of  tbe  trade,  and  walked  that  way 
the  whole  distance^  Wtim  I  left  Harry  Ros- 
entbal  that  freight  train  was  standing  on  tbe 
side  track.  My  best  recollection  is  that  it  was 
standing  stlU  on  tbe  side  track.  •  *  • 
There  was  no  whistle  blown,  or  bell  rung; 
nothing  of  the  kind  at  any  tline  pri<»  to  the 
time  It  Btrudc  meu   I  bad  no  notice  of  any 


other  kind  of  the  backing  up  of  Ihe  locomo- 
tive and  cars;  none  at  all.  Tbe  first  notice 
I  had  of  It  was  when  I  heard  the  grind  of  It 
right  behind  me,"  On  cross-examination  be 
said:  "When  I  noticed  the  freight  train  on 
the  siding,  tbe  engine  and  all  was  on  the  sid- 
ing. I  supposed  the  main  line  was  clear  east. 
The  last  time  I  looked  back  It  was  standing 
there.  When  I  looked  down  there  there  was 
nothing  on  the  main  line.  The  freight  train 
had  backed  off  of  it  and  was  on  tbe  siding. 
I  bad  not  noticed  those  cars  Jostling  or  mov- 
ii^  while  I  was  there  talking  to  Harry.  I 
supposed  when  tbe  freight  train  went  In  on 
that  siding  that  It  would  stay  there  when  the 
passenger  was  due.  Tbe  freight  trains  I  had 
seen  stayed  on  the  sidings  until  the  passenger 
got  in.  *  *  *  It  has  been  my  observation 
that  when  it  goes  in  on  tbe  siding  it  will  stay 
there  until  the  passenger  comes  when  it  Is 
due."  Agahi,  in  referring  to  tbe  freight  train, 
be  said:  "I  didn't  pay  any  attention  to  that 
train.  I  had  not  observed  trains  mncb.  As 
to  what  I  based  my  Judgment  on  that  she 
would  stick  to  that  siding,  it  was  Just  like  all 
freight  trains.  They  didn't  maintain  any 
sfritch  engine  around  there.  This  fireteht 
train  was  the  local.  It  wiwi't  my  observa- 
tion that  the  local  did  a  right  smart  of  switch- 
ing ther^  not  before  the  passenger  comes  in. 
*  *  *  I  noticed  tb^  stayed  on  the  siding 
until  tba  passenger  came  by.  That  was  the 
Kat?  X  watched.  I  never  was  up  there  at  tbe 
Bock  Island  a  great  deal.  I  alirays  west 
there  to  meet  my  diildren.  I  didn't  know 
very  well  what  they  did.  I  didn't  know  they 
would  come  out  of  a  switch  at  all  after  th^ 
got  tbe  train  on  tbe  siding,  not  until  tbe  pas- 
senger had  passed."  On  further  cross-exam- 
ination he  said :  "I  think  there  was  a  good 
walkway  between  the  main  line  and  tills  side 
track.  I  walked  along  tbe  south  side  of  tlie 
rails,  or  ties  rather.  I  walked  dose  enou^ 
so  that  a  passing  train  would  strike  me.  If 
I  had  walked  on  this  good  pathway,  between 
tlie  tradiB  I  do  not  suppose  it  would  have 
struck  me.  My  best  Judgment  is  that  if  I  bad 
been  walking  in  that  good  pathway  betwem 
the  trains  I  do  not  think  a  train  would  have 
struck  me." 

Counsel  for  appellant  Insist  that  the  plain- 
tiff's evidence  brings  this  case  within  the  rule 
announced  in  l^.  Co.  v.  Wall,  102  Tex.  862, 
116  S.  W.  1141,  and  By.  Go.  v.  Byrd,  102  Tex. 
268,  lis  8.  W.  lies,  20  U  R.  A.  (N.  SO  420, 
and  other  cases  holding  rimllar  views.  We 
think,  however,  that  the  facts  here  are  in 
some  important  respects  distlngnlabable  from 
those  in  the  cases  referred  to.  There  the 
court  held  that  it  was  oontributi»y  negUgsoce 
for  one  passhig  along  a  railway  right  of  way 
to  use  a  dangerous  pathway  when  there  vas 
another  safe  way  equally  as  convenient  and 
accesidble.  In  other  words  tbe  dioostng  of 
the  dangerous  pathway  in  inwfesaice  to  one 
which  was  safe,  when  the  opportunities  for 
use  were  equal,  constituted  contribntory  o^- 
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Ilgence  u  a  matter  of  law.  Wbat  appears  to 
have  been  the  prlmarr  consideration  wUch 
moved  the  coart  In  the  above  cases  to  bold 
the  injured  partjr  gollty  of  contrUmtwy  neg- 
llgenc©  was  the  fact  that  he  was  walking 
along  a  way  known  to  him  to  be  at  the  time 
a  dang^mis  place.  This  known  dai^r  arose 
from  the  known  fact  that  passlx«  trains  might 
be  expected  at  any  time  to  more  that  way. 
In  the  case  before  tis  the  sltnatlon  of  Beames 
was  dlfferoit  He  testlfled  that  the  passen- 
ger train  was  approaching,  that  the  local  had 
taken  the  sldl^  as  he  thought,  to  r^naln 
there  till  the  departure  of  the  passenger  train. 
Under  those  dreomstaDces  we  think  the  Jnry 
m^ht  have  condnded  that  a  man  of  ordinary 
pmdence  wonld  have  looked  npon  the  path 
traveled  by  Beames  as  beli^  safe  for  the  time 
beinft  basing  his  condusion  npon  the  Infer- 
ence that  the  tra^  wonld  be  kept  clear  for 
the  passenger  train.  If  Keames  had  a  right 
to  assume  that  the  track  would  be  kept  clear, 
and  that  the  freight  train  would  remain  stand- 
ing npon  the  aide  track  until  after  the  depart- 
ure of  the  passenger  train,  that  situation 
would  also  tend  to  excuse  him  for  a  failure 
to  look  and  listen  for  the  approach  of  a  train 
from  behind. 

There  la  still  another  feature  of  this  case 
which  we  think  distinguishes  it  from  those 
upon  which  the  appellant  relies.  The  testi- 
mony shows  that  the  place  where  Reames  was 
Injured  was  at  a  road  crossing.  This  might 
have  been  a  crossing  of  such  a  public  charac- 
ter that  a  person  walking  upon  it  wonld  not 
necessarily  be  considered  guilty  of  contrib- 
utory negligence.  Hence,  it  is  Immaterial 
whether  Reames  had  chosra  to  walk  between 
the  two  tracks  In  what  is  termed  a  "safe 
place,"  or  upon  some  other  part  of  the  rail- 
way right  of  way,  if  at  the  time  he  was  struck 
he  was  on  the  road  crossing,  at  a  place  where 
travelers  had  a  right  to  be.  His  sltnatl<m 
would  not  be  different  had  he  followed  the 
safe  path  till  it  reached  the  road,  and  then 
turned  with  the  road  to  where  he  was  struck. 

There  are  other  assignments,  which  com- 
plain of  the  verdict  as  being  excessive.  These, 
we  think,  are  without  merit  The  evidence 
shows  that  Reames  at  tbe  time  of  his  injury 
was  about  65  years  of  age,  a  man  at  least  of 
ordinary  strength  and  health ;  that  he  was 
a  farmer,  and  to  some  extent  relied  upon  his 
own  services  In  the  conduct  of  his  business. 
He  testlfled  that  liis  services  were  worth  from 
$2  to  12.50  per  day  in  superintending  his  farm. 
He  was  confined  to  his  room  about  eight 
weeks  before  he  was  able  to  get  out  Accord- 
ing to  tbe  evidence,  many  of  his  injuries  re- 
main uncured.  The  testimony  of  some  of  the 
witnesses  would  Justify  the  conclusion  that 
he  still  suffers  from  some  that  are  serious  and 
permanent,  Indudlng  the  loss  of  his  hearing 
in  one  ear,  and  the  destruction  of  one  lung. 
There  Is  also  testimony  tending  to  show  tbat 
some  of  the  Injuries  may  result  in  shortening 


his  Uf&  We  think  the  verdict  of  $4,000  was 
not  excessive. 

The  Jndgmokt  of  tbe  district  court  is  af- 
firmed. 


MELDB  et  al.  v.  MELDB  et  al. 

(Ckinrt  of  Civil  Appeals  of  Texas.    Nor.  23, 
1910.    On  Motion  for  Rebearing, 
Jan.  4,  1911.) 

1.  PABTiTion  <i  65*)— Fsimon— Pabtiss. 

Where  a  petition  fOr  partition  of  certain 
land  showed  uat  all  the  parties  daimed  as 

heirs  of  their  father,  and  that  one  of  the  chil- 
drea  who  inherited  an  undivided  Interest  In  tbe 
land  had  died,  but  did  not  disclose  what  had 
become  of  h«r  Interest  in  tbe  esute,  and  neltbn 
she  nor  her  heirs  were  made  paruen^  the  peti- 
tion was  ioBufficIent 

lEi.  Note.— For  other  cases,  see  Partition, 
Dee.  Dig.  1  Bi*] 

On  Rehearing. 

2.  PABTITIOir  (§  63*)— EVIDBNCX— BKLUSB  BT 
AOMINISTBAIOB  OW  COMHUHITT.  * 

Where,  in  partition,  plaintifb  introduced  a 
release  execnted  by  a  hnsband  and  as  admlnl^ 
trator  of  the  community  estate  of  his  wife,  one 
of  the  heirs  of  tbe  common  source  of  title,  whose 
interest  was  not  otherwise  represented  or  any 
party  to  the  action,  such  lelease  Indicated  that 
the  deceased  bdr  Iwt  one  or  more  children,  who 
inherited  her  Interest  In  ber  father's  estate,  be- 
cause, under  Rev.  St.  1S9S,  art.  22ZL  a  hus- 
band could  not  administer  on  his  wire's  com- 
munis estate  unless  the  wife  left  a  snrrivlng 
child  or  diildten. 

[Ed.  Note^FlBr  other  caasi^  ass  Partitioa, 
Dec.  Dig.  I  «8.*] 

Appeal  from  District  Court,  Lee  County; 
Bd.  B.  Sinks.  Judge. 

Suit  for  partltloa  by  John  Hdde  and  oUi- 
ers  against  Oswald  Melde  and  others.  De- 
cree for  eomplainants,  and  defendants  ap- 
peaL  Reversed  and  remanded. 

Wm.  O.  Bowers,  for  appellants.  Watson 

&  Slmmang^  for  appellees; 

KEY,  C.  J.  According  to  the  nndispoted 
proof  In  this  case,  Andrew  Uelde  was  mar- 
ried twice  and  had  two  sets  of  children.  By 
his  first  wife,  who  died  in  1874.  he  had  eight 
children,  rls.,  Emstlne  Simack,  Emma  Klescb- 
nlck,  John  Helde,  Charles  Melde,  Her- 
mann Melde,  Mrs.  Hermann  Urban,  Henry 
Melde,  and  Lena  Wnenscbe.  By  his  second 
wife,  who  died  In  1904,  he  had  nine  chll- 
dren,  whose  names  it  is  not  necessary  to 
state.  He  died  in  1908,  and  shortly  there- 
after this  suit  was  instituted  for  ths  pnr- 
pose  of  partitioning  bis  estate. 

The  original  petition  is  not  in  the  tran- 
script, but  was  substituted  by  a  first  amend- 
ed original  petition,  in  which  Hermann 
Melde,  Charles  Melde,  John  Melde,  and  J.  B. 
Simack  were  plaintiffs  and  ttie  children  of 
Andrew  Melde  by  his  second  wife  were  de- 
fendants. The  petition  alleged  that  Andrew 
Melde  and  bis  first  wife  liad  eight  dilldrHt 
giving  their  names  as  above  stated,  and  al- 
leged that  Mrs.  Hermann  Urban  Is  dead.  It 
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was  also  alleged  that  the  plaintiff  J.  B. 
SImeck  had  acquired  all  the  Interest  In  the 
property  formerly  owned  by  ErnstlDe  Slmach 
and  her  husband,  Eknma  Kleschnick  and  her 
husband,  and  Henry  Melde.  and  that  the 
plaintiffs  and  defendants  were  ^cb  entitled 
to  one-eerenteaith  ot  the  estate  of  Andrew 
Melde,  deceased.  Tbe  petition  contained  nV) 
other  allegation  concerning  Mrs.  Urban  and 
Lena  Wa«ische.  However,  without  b^g 
made  a  party  to  the  flrst  amended  petition, 
Mrs.  WuMisdie  filed  an  answer,  in  which  she 
ad(H>ted  all  of  the  pleadings  filed  by  the 
plaintlfCs,  and  prayed  for  Judgment  for  her 
Interest  In  the  property. 

The  defendants  filed  answers,  indndlng  a 
gnenl  dulal  and  a  special  plea,  alleging 
that  nme  of  tta  plalntllRi  wue  ntttlad  to 
recorer,  becanse  the  chUdrm  of  Andrew 
Melde  by  his  former  wife  had  recelTed  ad- 
vancements from  him,  In  consideration  of 
which  they  had  oncnted  releases  cutting 
them  off  from  any  ri^t  to  Inherit  any  por^ 
tlon  of  his  estete. 

fniere  was  a  nonjury  trial,  which  resulted 
in  a  decree  awarding  to  J.  B.  fflmatA:;  en  un- 
dlTlded  •At*  end  to  Lena  Wneneche,  John 
Melde,  Charles  Mdde,  and  Hermann  Melde, 
each.  >/ti  of  the  propwty,  and  to  eadi  of 
the  defendants  *«/siis  thereof,  and  commla- 
donera  were  ai^iolnted  to  partition  the  same 
The  defendants  hare  appealed,  and  comidaln 
of  the  action  of  the  trial  court  in  refusing  to 
bold  that  tiie  releasee  ideaded  by  tbaa  es- 
topped the  plafaitlffe  from  asserting  tiUe  to 
any  of  the  estate  of  Andrew  Melde,  deceased. 

There  is  fandammtal  error  apparmt  upon 
the  nice  of  the  record,  which  requires  the 
case  to  be  reversed.  While  the  plalntMfti  al- 
leged In  tlielr  petition  that  Mrs.  Hermann 
Urban  was  dead.  It  foUed  to  dlsdose  what 
had  become  of  her  Interest  in  her  fatherHi 
estate,  end  there  was  no  proof  that  she  was 
dead.  Tbo  plalntUTii  petition,  as  well  as  Oie 
teatlniony  submitted  thereunder,  dlsdosed  an 
absolute  necessity  for  farther  all^tlon  and 
proof,  and  perhaps  additional  parttee,  before 
a  pn^ter  decree  could  be  roidered.  Sbip 
Channd  Oo.  t.  Broly,  4B  Tex.  8;  De  La  Vega 
League,  64  Ter.  200.  It  appearhsg  that 
Mrs.  Urban  was  a  diild  ot  Andrew  Meide, 
deceased,  the  pleadings  and  proof  should 
hare  shown  that  her  Interest  in  the  property 
had  been  acquired  by  one  or  more  of  the 
parties  to  the  salt,  or  she  or  her  heirs  should 
have  htea  made  parties. 

As  the  record  indicates  that  other  persons 
who  have  not  had  their  day  in  conrt  may  be 
brottj^t  Into  the  case,  we  deem  It  improper 
for  this  conrt  at  this  time  to  pass  upon  the 
questions  which  are  decisive  of  the  rights  of 
the  parties.  Therefore,  witfaoot  deciding  oth< 
er  questions,  and  for  the  reasons  stated,  the 
judgment  Is  Teversed,  and  the  cause  re* 
manded. 

Reversed  and  remanded. 


On  Motion  for  Rehearing. 

Id  this  motion  It  Is  Insisted  that  the  tes- 
timony shows  that  Mrs.  Hermann  Urban,  fme 
of  the  children  of  the  deceased  ancestor,  was 
dead;  and  In  support  of  that  Insistence  ref* 
erencB  Is  made  to  a  release  executed  by  Her- 
mann Urban,  in  which  he  Is  described  as  com- 
munity administrator  of  the  estate  of  Annie 
Urban,  nfle  Annie  Melde,  deceased.  If  the 
recital  referred  to  can  be  craisldered  as  proof 
of  the  death  of  Mrs.  Urban,  It  Is  also  proof 
of  the  fact  that  she  left  one  or  more  chil- 
dren, who  Inherited  her  Interest  In  her  fa- 
ther's estate,  and  therefore  should  have  been 
made  parties  to  this  suit  Under  article 
2221.  Rev.  St  1895,  Hermann  Urban  was  not 
entitled  to  administer  upon  the  community 
estate,  unless  his  deceased  wife  left  a  sur- 
viving child;  and.  If  the  recital  referred  to 
eetablisbes  the  fact  that  Mrs.  Urban  was 
dead.  It  la  also  sufficient  to  show  that  she 
left  one  or  more  children  surviving  ber,  as 
otherwise  her  hosband  could  not  lawfully 
have  qualified  as  administrator  of  the  com- 
munity estate. 

Motion  overruled. 


WALCOTT  ▼.  GARPSNTER  et  aL 

(Oonrt  of  Civil  Appeals  of  Texas.   Nov.  24, 
1910.  Rehearing  Denied  Jan.  6,  1911.) 

1.  BII.I.B  AND  NOTSa  267*)— InDOBSKUENT 

IN  Blank— BrracT. 

Indorsement  of  a  note  In  blank  not  only 
transfers  the  title,  bat  also  constitutes  an  agree- 
ment on  the  part  of  the  Indorser  to  pay  the 
note  to  the  Indoniee  or  holder,  if  not  paid  at 
maturity  by  the  maker,  when  duly  presented  for 
payment  on  due  and  reasonable  notice  given  to 
such  indorser  oi  Its  nonpayment  by  the  maker. 

[Ed.  Note.^For  other  cases,  see  Bills  and 
Notes,  Cent.  Pig.  I  620;  Dec  Dig.  {  267.*] 

2.  BIU.S  AMD  NvnS  (i  280*)— "GUASANTr"— 

* '  In  dobseuent"— Distinction. 

The  material  difference  between  "guaran- 
ty" and  "indorsement"  of  a  note  as  referable  to 
the  original  payee  Is  as  to  the  extent  of  liabil- 
ity when  measored  by  the  diligence  dne  from 
the  creditor,  in  order  to  charge  the  guarantor 
or  indorser;  both  being  agreements  to  pay  the 
note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  622,  627,  637 ;  Dec.  Dig.  { 
280.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  4.  pp.  3179-3186;  vol.  8.  p.  7676;  vol.  4. 
pp.  3561-3566;  vol.  8,  p.  7086.f 

a  VSNDOE   AND    PURCBASEB    (j    292 •)— VEN- 
DOR'S Lien— Pbiobitt  or  Indobsee. 

Where  a  vendor  accepted  notes  for  the  pur- 
chase price  secured  by  a  vendor's  lien,  and  r  In- 
dorsed one  of  the  notes  in  blank  to  C,  such  in- 
dorsement made  the  vendor  personally  liable  to 
pay  the  note  to  C,  under  certain  circunutanc- 
es,  and  hence  entitled  GL  to  priority  of  pay- 
ment out  of  the  proceeds  of  the  land  when  sold 
on  foreclosure  of  the  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  S26-«28;  Dec  Dig.  i 
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4.  VENDOB  and  PUItCHASBB  (i  292*)  — Ven- 
dob'b  Libn  MOTK— TKANSreB~AtnH'OBITr  OF 
Indobseb. 

A  vendor  accepted  purchase-money  notes 
-for  the  price  containing  a  vendor's  lieo,  and 
transferred  the  first  note  by  indorsement  in 
blank  to  O.  The  vendor  thereafter  instituted 
anit  to  fMedOM  the  lien,  making  O.  a  party, 
prarlns  tliat  O's  rights  be  adjusted,  etc.  C. 
□led  an  answer  setting  up  her  claim,  alleging 
that  the  vendor  was  personally  liable  on  the 
indoEument,  and  that  the  maker  was  Insol- 
vent. Betd,  that  the  coart,  in  order  to  prevent 
drcul^  of  action,  properly  assumed  a  deficien- 
cy, and  directed  that  O.  be  first  paid  in  full 
from  the  proceeds  of  the  sale. 

[Ed.  Mote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  626-828;  Dec;  Dig. 
I  292.*] 

Appeal  from  District  Coart.  Lamar  Coun- 
ty; Ben  H.  Denton,  Judge. 

Suit  by  B.  O.  Walcott  against  Toney  Car- 
penter and  others.  From  a  decree  foreclos- 
ing a  vendor's  lien,  and  awarding  priority 
to  defendant  Carpenter,  plaintiff  appeals. 
Afllrmed. 

On  November  9,  1902,  aM>ellant  sold  W.  H. 
Richardson  certain  land  In  consideration  of 
fOOO  cash  and  four  notes,  due  one,  two,  three, 
and  four  years  after  date,  respectively,  and 
imyable  to  the  order  of  appellant  The  con- 
veyance expressly  retained  tbe  vendor's  Hen 
to  secure  the  payment  of  tbe  notes.  The  first 
of  the  series  of  purchase-money  notes  was 
for  $200,  and  became  due  on  January  1,  1903. 
On  January  2.  1906.  tbe  first  note  being  stUI 
unpaid,  appellant,  for  a  valuable  considera- 
tion, transferred  it  to  J.  B.  Jackson,  and  in- 
dorsed It  In  blank;  and  afterwards  Jackson 
transferred  the  note,  for  a  valuable  consid- 
eration, to  appellee  Carpenter.  The  appel> 
lant  retained  the  other  three  notes.  Appel- 
lant brought  the  suit  against  the  maker  of 
the  notes  and  to  forecl<ne  tbe  vendor's  llcai, 
and  made  appellee  Carpenter  a  party  as  a 
lienholder,  and  asked  that  she  be  required 
to  set  up  her  rights,  and  that  tbe  land  be 
sold  and  tbe  proceeds  be  apportioned  accord- 
ing to  the  rights  of  the  parties.  Appellee 
Carpenter  answered  that  the  said  note  for 
$200  held  and  owned  by  her  was  Indorsed 
by  tbe  appellant,  and  that  he  was  personally 
liable  thereon,  and  that  she  was  entitled  to 
and  should  be  allowed  priority  of  lien  In  the 
security.  The  trial  was  to  tbe  court,  and 
Judgment  was  entered  awarding  the  amount 
of  their  several  notes  In  favor  of  the  appel- 
lant and  appellee  Carpenter  respectively 
against  the  maker,  Richardson,  and  foreclos- 
ing the  vendor's  lien  on  the  land,  and  order- 
ing the  sale,  and  awarding  priority  of  lien 
In  the  securl^  to  appellee  Carpenter  for  the 
note  held  by  ha  and  indorsed  by  appellant 

J.  W.  Gross,  for  appellant  J.  I<.  Xoung, 
for  appellees. 

LEVY,  J.  (after  statbig  the  facta  as  above). 
Tbe  court  made  the  finding  that  the  first 

note  of  the  series  of  four  purchase-money 


notes  eacecntod  to  appelant  and  payable  to 
his  order,  was  1^^  Urn  "transftfred  by  in- 
dorseoiMt,"  and  ha  retained  th«  otbw  three 
notes;  and  the  court  concluded  and  so  award- 
ed, that  appellee  Garpenter,  the  owner  and 
holder  of  the  note  Indorsed,  was  wtltled.  as 
against  appelant,  the  original  owner  and 
holder  of  the  three  remaining  notes,  to  a  pri- 
ority of  Hen  in  tb»  fond  arising  from  the 
sale  of  the  land  for  payment  of  the  note  so 
transferred  and  Indorsed.  Tbe  point  made 
by  the  assignment  of  appelant  la  that  tbe 
appeUee  was  entitled  to  a  pro  rata  share, 
and  not  to  priority  of  payment.  In  the  fond 
arising  from  the  sale  of  the  land.  We  as- 
sume that  the  court  meant  by  "transferred 
by  Indorsement"  to  find  as  a  fact  that  ap- 
pellant signed  big  name  on  the  bac^  of  tbe 
note  and  then  made  delivery  of  It  to  Jackson. 
There  is  nothing  in  the  record  to  show  us  to 
the  contrary  of  this  being  the  fact  We  far- 
ther assume,  In  support  of  the  Judgment, 
that  appellant's  liability  as  an  indorso-  wma 
properly  and  duly  fixed,  and  that  he  was 
not  discharged  of  hia  IlablUty.  The  plead- 
ings raise  the  issue.  The  Judgment  of  tbe 
court  awarding  a  priority  involves  tlie  flod- 
ing  of  UiiA  that  his  UablUtr  was  duly  fixed. 
There  Is  no  point  made  on  appeal  in  this  re- 
spect In  denying  the  appllcatim  for  writ 
of  error  (Anderson  Perry,  96  Teat  493.  85 
8.  W.  In  the  case  of  Perry  v.  Dowdell 
et  aL,  88  CMt.  App.  98,  81  S.  W.  833, 
vrher^  tbe  West  End  Town  Bite  Company 
had  Indorsed  and  guaranteed  the  payment 
of  tbe  notes  to  Mrs,  Ferry,  the  flnpteme 
Court  approved  the  award  of  priorUy  of  lieo 
In  favor  of  Mrs.  Perryi  vpoh  the  gnnmd  that 
it  sofilclaitly  appeared  that  it  was  ttie  In- 
tention and  agreonent  of  the  parttes  tbat 
such  guaranteed  notes  sboold  liave  prlwlty 
over  the  notes  In  possesslMi  of  the  West  End 
Town  Bite  Compsny.  Tbe  mling;  we  nnder- 
atand,  was  expressly  otniflned  to  agreed  pri- 
ority against  the  voidor  himsdf.  Tbe  only 
difference  between  that  case  and  tbe  instant 
one  lay  In  the  fact  that  in  that  case  the 
town  site  company  gvacanteed  tbe  payment 
of  the  notes,  and  lure  it  Is  an  Indorsonent 
In  blank.  An  indorsement  In  blank  amooots 
to  more  than  mer^  a  simple  transfer  of 
title  to  tbe  note  It  Is  atao  a  contract  <m  tbe 
part  of  tbe  indorsn  to  pay  tbe  same  to  tbe 
indorsee,  or  bolder,  if  not  paid  at  maturity 
by  the  maker  of  the  note  when  duly  pre- 
sented for  payment  tip<m  doe  and  reasonable 
notice  given  to  him  of  its  nonpayment  at 
tbe  time  by  the  maker.  Beal  ▼.  Alexander. 
6  Tex.  5^;  1  Danld  va  Heg.  Inst  669tt.  The 
material  point  of  difference  betwen  guar- 
anty and  Indorsement;  as  referable  to  tbe 
original  p^ee  in  the  note  that  is  tranaffer* 
red  by  guaranty  or  Indcwaonent  la  as  to  ^ 
extODt  of  liability  wben  measnred  by  Oie  dil- 
igence due  from  the  creditor,  In  order  to 
charge  such  guarantor  or  indorse.   2  Dan- 
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lel  on  N^.  Inst  1754;  1  Brandt  on  Snrety- 
dhlp  iind  Goaranty,  3,  106;  Barrow  t.  Zapp, 
fSQ  Tex.  474^  6  S.  W.  783;  Smitb  t.  OJerholm, 
18  Tex.  ciT.  App.  Ill,  44  s.  W.  41.  Both  are 
agreemente  to  pay  the  note.  Gonseqnently, 
whether  the  original  payee  In  the  note  be 
treated  as  a  guarantor  or  as  an  Indoreor,  the 
agreement  amonnts  to  nothing  more  than  an 
engagement  npon  his  part  that  the  maker  of 
the  note  should  pay  the  sum  for  which  the 
note  was  glvea.  When  that  som  Is  paid  by 
the  maker  either  would  be  discharged  of  his 
agreement  If  the  pr<^>er  diligence  is  used 
by  the  creditor,  then  each  Is  liable  for  bis  un- 
dertaking. Therefore  If  a  guaranty  oper- 
ates to  gWe  a  priority,  an  indorsonent  In 
blank  would  have  the  same  effect  The  case 
fiupra  rules  the  instant  case. 

EJven  if  there  was  no  agreement  of  pri- 
ority, there  is  still  another  and  sufficient 
reason,  we  think,  on  which  the  Judgment  of 
priority  In  this  case  should  be  sustained.  It 
is  upon  the  ground  of  remedy  in  the  case, 
authorized  by  tbe  pleading,  to  avoid  cir- 
cuity of  enforcemoit  of  the  payment  of  tbe 
deficl^cy,  falling  a  suffldency  of  the  pro- 
ceeds of  the  sale  of  the  property  to  pay  all 
the  Indebtedness  secured  by  tbe  lien.  Tbe 
pleadings  of  appellant  and  appellee  on  the 
facte  alleged  asked  that  the  rights  of  the 
parties  be  adjusted  between  them  out  of  the 
sale  of  tbe  property;  and  appellee  further 
claimed  that  appelant  was  personally  liable 
on  the  indorsonent  and  that  tbe  maker  was 
liuKtlT6Dt  By  the  award  of  priority  tbe 
court  assumed  a  deficiency  of  payment  out 
of  tbe  fund,  and  contemplated  the  right  of 
appellee  to  enforce  the  payment  of  the  de- 
ficiency out  of  property  of  the  appellant,  the 
maker  of  the  note  being  InsolTent;  and  as 
a  means  or  remedy  of  enforcing  collection 
of  tbe  deficiency  directed  that  the  appellant's 
flhare  and  interest  in  the  fond  to  be  realized 
be  applied  to  the  payment  of  the  note  In  dis- 
charge of  his  tmdertaking  as  Indorser.  The 
court  bad  the  power  to  determine  the  rights 
jot  the  parties  to  the  fund  of  the  sale,  which 
he  was  called  upon  by  tbe  pleadings  to  do, 
and  to  award  the  proper  enforcement  of  the 
rights;  and  the  award  of  priority  wa^  a 
Just  and  direct  remedy  to  enforce  payment 
of  the  dlfferaice,  in  favor  of  appellee,  falling 
the  sufficiency  of  the  sale  to  pay  the  debt 

The  Judgment  was  ordered  affirmed. 


WB8TBBN  UNION  TELEGRAPH  00.  v. 
THUS  et  al 
(OooTt  <d  QtU  Appeals  of  Texas,    Dea  S, 
lAKK  Behearlng  Denied  Jan.  6, 1911.) 

TmiMBATBa  AND  Tkliphoitbs J{  88*>— DCUT 
in  DKLtvKBT  or  MnSAOBS— Dahaobs. 
Where  the  sendee  of  a  menage,  reading, 
"Party  failed  to  arrange  deaL  If  you  waut  cat- 
tle, cmae  here,"  infonned  die  lecel  iving  operator 
that  he  expected  an  Important  message  pertain- 


ing to  a  cattle  deal,  which  might  cause  a  large 
loes  If  he  failed  to  get  the  message  prooiptly, 
the  company  was  chargeable  with  notice  of  the 
transaction,  though  the  details  thereof  were  uot 
disclosed,  and  were  liable  for  resulting  damages 
from  its  delay. 

[Dd.  Note.--Fsr  other  cases,  see  Telegraidis 
ai^  Telephones,  Cent  IMg.  |  83;  Dec,  Dig. 

Appeal  from  District  Oonrt,  Tarrant  Coun- 
ty;  R.  H.  Buck,  Judge. 

Action  by  J.  B.  True  and  others  against 
tbe  Western  Union  TelegrajOi  Company. 
From  a  Judgment  for  plaintiffs,  defmdant  ap- 
peals. Affirmed. 

The  only  difference  between  the  testimony 
and  pleading  upon  the  trial  from  which  the 
pr«rant  appeal  was  taken,  and  the  testimony 
and  pleading  upon  the  trial  from  which  the 
former  appeal  was  taken,  is  as  to  tbe  state- 
ment made  by  True  to  app^lant's  operator 
at  Ryan  concerning  tbe  prompt  delivery  of 
tbe  telegram.  Tbe  statemmt  and  evldnice 
of  the  case,  with  the  exertion  of  the  state- 
ment of  True  to  the  operator  hereinafter  set 
out  are  fully  stated  in  the  opinion  of  the 
SujHreme  Court  in  this  case  In  106  S.  W.  315, 
and  it  is  entirely  unnecessary  to  here  under- 
take to  again  state  tbe  same.  The  statement 
and  evidence  in  tiiat  opinion,  with  tbe  ex- 
c^>tlon  of  the  stat^ent  of  True  to  the  op- 
erator hereinafter  set  out  and  which  is  added 
to  the  statement  of  tbat  opinion  as  the  evi- 
dence In  the  instant  appeal,  and  the  conclu- 
sions of  fact  sre  here  referred  to  and  adopt- 
ed. Upon  tbe  former  trial  and  appeal  It 
appeared  In  the  pleading  and  proof  In  the 
record  that  the  statement  made  to  the  receiv- 
ing operator  by  True  was  "that  be  was  ex- 
pecting an  Important  telegram,  and  that  be 
desired  to  have  It  promptly  delivered  to  him 
as  soon  as  tt  was  received  at  Ryan."  In 
the  Instant  record  it  appears  from  the  evi- 
dence, in  tbe  direct  examination  of  True,  that 
on  True'B  last  visit  in  the  afternoon  to  the 
telegraidi  office  in  inquiry  of  the  receipt  of 
the  message,  and  after  the  operator  had  In- 
formed him  that  no  message  had  come,  True 
then  said  to  the  operator,  **I  would  like  vety 
much  If  you  will  deliver  this  message  to 
Jackson  ft  Bird's. store;  turn  It  over  to  them, 
as  I  have  made  arrangements  with  them  to 
get  it  delivered  to  me  out  at  tbe  ranch  at 
once  when  It  comes,  and  he  said,  'All  right 
I  will  do  it'  I  then  remarked  to  him.  This 
message  is  very  important;  it  pertains  to 
a  cattle  deal  In  which  if  X  fail  to  receive  it 
It  will  cause  me  to  lose  several  thousand 
dollars,  and  I  want  you  to  be  sure  and  de- 
liver It  there  without  fail  at  onoe.*  He  told 
me  he  would  do  it"  On  croB»«zamlnation 
the  witness  reiterated  his  statement  made 
to  the  operator.  He  says,  on  direct  questioK 
"tbat  he  did  not  tell  the  operator  he  would 
lose  any  money"  If  the  message  was  not  de- 
livered to  blm,  "but  that  he  was  liable  to 
do  so."  In  another  place  It  appears  tbat  he 
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rttated  to  tbe  operator,  "It  mlgbt  cause  me 
to  lose  several  thonsand  dollars."  So,  In 
view  of  the  cross-examiaatlon,  It  would  seem, 
and  we  so  take  It,  that  the  witness  meant 
and  intended  to  be  understood  as  Informing 
the  agent,  "This  message  Is  very  Important; 
It  pertains  to  a  cattle  deal  which  might  cause 
me  to  lose  several  thonsand  dollars  If  I  fall 
to  receive  the  message.  I  want  you  to  be 
sure  to  deliver  it  there,  without  All,  at  once." 
That  True  made  such  statement  at  all  to  the 
operator  is  disputed,  however.  In  the  record ; 
but,  as  the  verdict  of  the  jury  on  this  con- 
flict was  a  decision  In  favor  of  appellees,  we 
assume  the  truth  of  such  finding  and  adopt 
the  finding  In  tbe  language  last  set  out 

Henry  D.  Estabrook,  Geo.  H.  Fearons,  and 
Spoonts,  Thompson  ft  Barwlae,  tor  appellant. 
Stewart  ft  l^mpleton  and  MtJLean  ft  Scott, 
for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
In  the  former  B{q)eal  the  Supreme  Court, 
after  stating  the  facts,  said:  "The  ta.cta  es- 
tablished beyond  controversy  the  liability  of 
the  telegraph  company  to  the  defendants  In 
error  for  such  oamagea  as  they  can  establish 
by  proper  evidoice,  and  the  only  question 
which  Is  presented  to  this  court  for,  decision 
is,  Did  the  message  with  the  attending  cir- 
cumstances charge  the  telegraph  company 
with  notice  of  the  transaction  between  David- 
son and  True?"  The  facts  of  the  instant 
appeal  are  the  same  as  in  the  former  ap- 
peal, except  as  to  notice  to  the  agent,  which 
is  more  extended  here  than  before.  Appel- 
lant admits  that  the  facta  are  tbe  same  ex- 
cept as  to  that  which  pertains  to  the  notice. 
Therefore,  if  all  the  present  facts  are  suffi- 
cient to  chai^  the  company  with  notice  of 
the  transaction  between  Davidson  and  True, 
and  we  think  it  must  be  so  ruled,  then  all 
assignments  bringing  in  review  the  liability 
of  the  appellant  most  be  overruled.  And  as 
the  remaining  assignments  complaining  of 
tbe  charge  of  the  court  and  procedure  present 
no  reversible  error,  the  Judgment,  we  think, 
should  be  affirmed. 

The  language  of  the  message  was,  "Party 
failed  to  arrange  deal.  If  you  want  cattle, 
come  here."  True  stated  to  the  operator 
further,  "It  pertains  to  a  cattle  deal  which 
might  cause  me  to  lose  several  thousand  dol- 
lars if  I  fall  to  get  the  message.  I  want 
you  to  be  sure  and  deliver  it  at  once."  Ac- 
cording to  the  interpretation  of  the  Supreme 
Court  of  the  face  of  the  message,  the  opera- 
tor by  the  terms  of  the  message  would  .rea- 
sonably have  understood  and  been  Informed 
that  Davidson  had  theretofore  had  on  band 
with  another  party,  not  named,  a  deal  for 
tbe  cattle  which  the  party  had  failed  to  con- 
summate, and  that  True  knew  of  this  nego- 
tiation between  Davidson  and  the  other  par- 
ty, and  that  True  was  being  Informed  of  the 
failure  of  the  other  party  to  carry  out  the 


deal,  and  that  True  was  offered  the  oi^r^ 
tunlty  to  purchase  tiie  cattle.  In  the  light 
of  the  statement  of  True  the  operator  could 
further  have  nnderstood  and  beea  informed 
that  the  wor^  "If  you  want  the  cattle,  come 
here"  referred  to  some  pending  understand- 
ing or  deal  about  the  cattle  betweoi  David- 
son and  True.  True  said,  "It  pertains  to 
a  cattle  deal  which  might  cause  me"  to  lose 
money.  If  tbe  message  and  statement  of 
True  were  reasonably  sufficient  to  dl8(doee 
to  the  operator  that  the  object  of  the  message 
was  to  enable  True  to  carry  ont  some  nnder- 
standlng  between  Davidson  and  Tme  about 
the  purchase  of  the  cattle^  and  that  loss 
might  result  to  'XTue  from  a  failure  to  deliv- 
er the  message  with  promptness,  and  we 
think  so,  then  tbe  details  of  the  understand- 
ing could  have  been  known  to  the  operator 
by  Inquiry  of  True.  It  is  not  required  that 
tbe  details  of  t^e  transaction  be  disclosed  In 
order  to  create  a  liability  on  the  part  of 
appellant.  It  is  sufficient  if  the  message  in 
the  light  of  tbe  attending  circumstances  dis- 
closed enough  of  its  nature  and  importance 
to  put  an  ordinarily  prudent  person  upon 
inquiry  as  to  tbe  attendant  details  of  the 
transaction.  2  Joyce  on  Electricity,  952; 
Western  Union  Tel.  Co.  v.  Edsall.  74  Tex. 
329,  12  S.  W.  41,  15  Am.  St  Rep.  835;  Tel. 
Co.  V.  Adams,  75  Tex.  536,  12  S.  W.  857,  6 
li.  R,  A.  844,  16  Am.  St.  Bep.  020;  TeL  Co.  v. 
Turner,  94  Tex.  801,  80  S.  W.  433;  TeL  Co. 
V.  Carter,  85  Tex.  680,  22  S.  W.  961,  34  Am. 
St  Rep.  82a 
The  Judgment  was  orda%d  affirmed. 


EOPPB  V.  GROOINSKX. 

(Omrt  of  QMl  Appeals  of  Texaa.   Dee:  T, 
1910.) 

1.  Insane  Pkbsohb  (|  M*)— OuaBOULH  Ab 

Litem— Duty  to  Appoint. 

Rev.  St.  1895,  ait  1211,  providing  that 
when  a  lunatic,  idiot  or  non  compos  meeds  it 
a  defendant  and  faas  no  guardian  within  the 
state,  the  court  shall  appoint  a  goardian  ad  li- 
tem, applies  only  where  there  la  no  controversy 
as  to  the  defendant's  lunacy,  and  hence  it  was 
not  error  to  refuse  to  appoint  a  guardian  ad 
Mtkm  in  a  suit  against  tbe  alleged  IncMnpetenC 
to  foreclose  a  deed  ol  trust  securing  a  debt 
where  the  question  of  incompetency  was  dis- 
puted and  finally  decided  to  the  contraiy. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
BODS,  Cent  Dig.  H  l«i  l^S;  Big.  1  M-*! 

2.  Apfeai.  ANn  VSaaon  9  lOll*)— FarDisoB  or 
Fact— Review. 

A  finding  on  conflicting  evidence  tiiat  a  de- 
fendant was  not  insane  will  not  be  reviewed  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  8&83-39S0;  Dec  Dig.  | 
1011.»] 

3.  Dauaobs  a  78*)— Piovisioir  roB  Axtm- 
net's  Fees— Liquid  Ann  Daicaoes. 

A  stipnlation  m  a  note  (or  attorney's  fees 
in  the  event  that  it  was  placed  In  the  hands  of 
an  attorney  for  collection,  or  suit  Is  filed  there- 
on, was  not  a  provision  lor  liquidated  daaaages. 
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but  a  etmtiaet  of  indenmlt;,  and  hence  attor> 
ner*s  fees  may  not  be  recoTcxed  in  the  absence 
of  pleading  and  proof  that  plaintiff  has  paid  or 
contracted  to  pay  the  same. 

[EM.  Note^For  other  cases,  see  Damages, 
Cent  Dig.  H  DecTlMg.  |  78  •] 

Appeal  tnm  IMstrHet  Ooort;  Brazoe  Oooii' 
tji  J.  O.  ficott,  Judge. 

Suit  by  Joe  Oroglnsky  against  William 
Koppe.  JtidgiDttit  for  plalDtlff,  and  deCtod- 
ant  appeals.   ReTersed  and  remanded, 

y.  B.  Hadson  and  F.  L.  Henderson,  for  ap- 
pellant A.  O.  Board  and  Doremus  &  BaUer, 
for  appellee. 

RICE,  J.  On  the  18th  of  January,  1907, 
appellant  execnted  hla  promissory  note  for 
the  snm  of  f8,S00,  payable  to  appellee  on  the 
1st  of  January,  190S,  the  some  bearing  10 
per  cent  Interest  i>er  annum  from  date,  with 
a  stipulation  for  attorney's  fees  In  the  event 
the  same  was  placed  In  the  hands  of  an  at- 
torney for  collection  or  suit  was  filed  there- 
on. In  order  to  secure  the  payment  thereof, 
appellant,  upon  the  same  date,  executed  a 
deed  of  trust  for  appellee's  benefit  upon  S&OAl 
acres  of  land  situated  In  Brazos  county,  and, 
upon  hla  failure  to  pay  aaid  note  at  maturity, 
this  suit  was  brought  to  enforce  its  collec- 
tion, and  to  foreclose  said  deed  of  trust  up- 
on said  laud.  After  a  general  demurrer  and 
general  denial,  appellant's  attorneys,  as  amid 
curiae,  and  In  his  behalf,  filed  a  special  plea, 
wherein  It  was  alleged  that  appellant  was  of 
weak  and  feeble  mind,  without  sufficient 
mental  capacity  to  execute  a  contract,  and 
that  he  was  In  such  condition  at  the  time 
when  said  note  and  deed  of  trust  were  ex- 
ecuted, for  which  reason  they  suggested  that 
the  court  should  appoint  for  said  defendant 
a  guardian  ad  litem,  and,  upon  hearing,  can- 
cel and  hold  for  naught  said  note  and  deed 
of  trust  A  Jury  being  waived,  there  was  a 
trial  before  the  court,  resulting  In  a  Judg- 
ment in  behalf  of  appellee  for  the  principal, 
interest,  and  attorney's  fees  upon  said  note, 
together  with  a  forecltware  of  the  deed  of 
trust  lien  upon  said  land,  from  which  this 
aiq;>eal  is  prosecuted. 

The  court  not  having  appointed  a  guardian 
ad  litem,  as  requested,  appellant  here  urges 
Its  refusal  to  do  so  as  error,  basing  his  con- 
tention upon  the  provisions  of  article  1211 
of  the  Revised  Statutes  of  1895,  which,  among 
other  things,  provides  that  "when  a  minor, 
lunatic,  idiot  or  non  compos  mentis  may  be 
a  defendant  to  a  suit,  and  It  shall  be  shown 
to  the  court  that  such  minor,  lunatic,  etc., 
has  no  guardian  within  the  state,  it  shall  be 
the  duty  of  the  court  to  appoint  a  guardian 
ad  litem  for  such  minor,  Iqnatic,  Idiot  or  noD 


compos  mentis  for  Qie  purpose  of  defending 
such  suit,"  etc.  This  article,  we  think,  only 
applies  where  there  is  no  controversy  as  to 
the  status  of  defendant  as  sncb  minor,  or 
Iimatlc  or  non  compos  mentis.  Here  the  ques- 
tion of  Incapacity  was  an  Issue  to  be  deter- 
mined by  the  court  under  the  pleadings  and 
evidence.  Therefore  we  think  the  court  did 
not  err  In  refusing  to  appoint  a  guardian  ad 
litem.  But,  be  this  as  it  may,  as  the  court 
upon  the  facts  determined  the  Issue  against 
appellant's  contention,  he  U  not  Injured  by 
a  failure  to  appoint  such  guardian;  and 
therefore  the  error,  if  any,  la  harmles& 

The  next  assignment  questions  the  correct- 
ness of  the  Ju^rment  of  the  court  In  holding 
that  appellant  at  the  time  of  the  execution 
of  the  note  and  deed  of  trust  sued  upon  pos- 
sessed sufficient  mental  capacity  to  under- 
stand the  nature  and  effect  of  his  acts,  and 
therefore  erred  In  rendering  Judgmeot  against 
him  thereon.  This  being  an  issue-  of  fact 
raised  by  the  pleadings,  and  since  there  was 
considerable  evidence,  pro  and  con,  upon  this 
subject  sufficient,  in  our  Judgment,  upon 
which  the  court  could  rest  its  conclusion,  we 
do  not  feel  disposed  to  disturb  the  Judgment 
on  this  account,  and  therefore  overrule  this 
assignment 

The  remaining  assignments  challenge  the 
correctness  of  the  Judgment  in  allowing  re- 
covery for  attorney's  fees  on  the  ground  that 
there  was  no  allegation  nor  proof  that  such 
attorney's  fees  had  either  been  paid  or  con- 
tracted to  be  paid  by  appellee,  and  therefore 
were  not  recoverable.  Upon  examination  of 
the  petition,  we  find  no  allegation,  either  that 
the  10  per  cent  attorney's  fees  provided  for 
in  the  note  had  been  paid,  or  that  plaintiff 
had  contracted  to  pay  the  same  or  any  part 
thereof  to  his  attorneys.  The  only  proof  u[>- 
on  this  subject  was  the  statement  of  one  of 
the  attorneys  to  the  effect  that  the  note  had 
been  placed  in  his  hands  for  suit.  It  has 
been  held  quite  recently  that  contracts  of  this 
character  are  not  to  be  regarded  as  for  liq- 
uidated damages,  but  the  same  are  contracts 
of  Indemnity,  and  that  It  Is  necessary,  in  or- 
der to  recover  attorney's  fees,  to  both  allege 
and  prove  that  the  plaintiff  had  paid  the 
same,  or  had  obligated  himself  so  to  do.  See 
Miller  V.  West  Texas  Lumber  Co.  (not  yet  of- 
ficially reported ;  decided  by  this  court  Oct 
19,  1910),  131  8.  W.  608;  also.  Young  v.  State 
Bank,  117  S.  W.  477 ;  Elmore  v.  Rugley,  107 
S,  W.  150 ;  Plnkney  v.  Young,  107  S.  W.  624. 

We  therefore  conclude  tfiat  the  assignment 
is  well  taken,  for  which  reason  the  Judgment 
of  the  court  below  shonld  be  reversed  and 
the  cause  remanded,  and  It  Is  so  ordered. 

Reversed  and  remanded. 
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PEARGB  T.  STATE. 
(Sapreine  Court  of  Arkansas.    Dec.  CS^  1910.) 

1.  _IWDICTM»HT  AIVO  IirrORHATZOn  ({  125*>— 
DUFZJOZTT. 

EIrby*!  Dlf.  |  6201,  makM  It  a  mtode- 
meanor  for  any  person  to  presume  to  solemnize 
marriage  contrary  to  the  statute.  Sections 
6171-6176  define  what  marriages  are,  and  what 
are  not,  lawful  as  to  the  parties  of  the  con- 
tract. Section  61S0  defines  the  persons  an* 
thorized  to  solemnize  marriage.  Section  5181 
prescribe  the  conditions  on  vnich  such  persons 
may  exerdse  their  anthority.  An  indictment 
charged  that  the  defendant  did  unlawfully  pre- 
sume to  solemnize  marriage,  contxary  to  law. 
between  parties  having  no  marriage  license,  and 
the  defendant  not  being  aathorlzed  by  law  to 
solemnize  marriages.  Held,  that  the  Indictment 
did  not  charge  two  offenses,  bat  one  offense 
committed  in  two  dllEerent  wftys. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  f  126.*] 

2.  IiroiCTHENT  AKD  INFOBUATJON  (|  132*)  — 

BLBcnoK  Betwekk  Omnsss  Chabged. 
A  defendant  accused  of  presuming  to  solem- 
nize a  marriage  contrary  to  law,  between  per- 
sons having  no  marriage  license,  and  the  de- 
fendant not  being  authorized  by  law  to  solem- 
nize marriafe.  can,  at  most,  reqalre  the  state 
to  elect  on  whldi  charge  It  will  prosecnte. 

[Ed.  Note.--For  other  cases,  see  Indlcbnent 
and  Information,  Cent  Dig.  H  «i&-4S3:  Dec. 
Dig.  }  132.*] 

3.  CsnnNAL  Law  (1  1167*)— AppxaIt— Habh- 

LE8S  EBROB. 

Even  if  a  defendant  did  not  waive  his  right 
to  require  the  state  to  elect  between  ofTenses 
charged  in  an  Indictment,  for  presnming  to 
solemnize  a  marriage  contrary  to  law,  he  is  not 
injured  by  sach  failure  where  the  state  only 
introduced  evidence  on  one  charge,  and  thereby 
in  effect  made  an  election. 

[EA.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  11C7.*] 

4.  Mabbiage  (B  30*)— liiABiLimfl  or  Pebson 
OynciATiNG— Gbikinax  Respohsibilitt. 

One  may  be  guilty  of  violating  Kirby's 
Dig.  i  6201,  making  It  a  misdemeanor  to  pre- 
sume to  solemnize  a  marriage  contrary  to  law, 
as  well  by  claiming  to  have  such  authority  as 
a  notary  public,  as  by  pretending  to  be  some 
other  person  or  officer  to  whom  the  statute  gives 
such  authority. 

[Ed.  Note.— For  other  cases,  see  Ifarriage, 
Dec.  Dig.  I  SO.*] 

5.  Words  and  Phbases— "Pbebuiie." 

Tht  word  "presume"  ia  defined  as  meaning, 
"to  venture,  go^  or  act  by  an  assumption  of 
leaTe  or  anthonty  not  granted ;  to  go  beyond 
what  is  warranted  by  the  circumstances  of  the 
case." 

[Ed.  Note.— For  other  defloitlonB,  see  Words 
and  Phrases,  vol.  6,  p.  6634.] 

6.  iHDIOniUIT  AKD  iRrOBUAHON  (I  110*)  — 

RcqmBrtu  of  AoctnAiiON  —  Foixowiifo 

Languaob  or  Statute. 

An  indictment  for  presuming  to  solemnize 
m  marriage  contrary  to  law  is  sufficient,  where 
It  follows  the  language  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  28^2Mi  Dec 
Dig.  I  110;*] 

7.  Mabbiage  (|  SO*)— Liabiutixs  of  Person 
OmoiATiNa — Cbihinal  Responbibilitt. 

In  a  prosecntion  for  presuming  to  solemnize 
a  marriage  contrary  to  law,  where  the  Instnc- 
tlons  fully  and  fairly  presented  defendant's  the- 
ory that  the  ceremony  was  performed  in  a  spirit 
of  fun  and  [rtay,  and  without  any  Intention  to 


Bolemnbe  a  muriafs,  an  instmction  diat  It  the 
Jury  believed  that  the  defendant  did  solemnize 
the  marriage,  they  ahoold  find  him  guilty,  not- 
withstanding he  told  the  parties  before  be  pre- 
tended to  soiiunniso  the  marriage  that  tbey  could 
not  lawfully  many,  is  proper,  as  the  defendant 
may  be  guilty  of  oie  offense,  even  if  the  par- 
ties were  without  capadty  to  many. 

[Ed.  ^ote.~-For  other  casei^  see  Ifarriaca* 
Dec.  Dig.  I  30.*] 

8.  Mabbiage  (}  30*)— Liabilitieb  of  Pusorr 
Ofticiatino  —  Cbmnal  Rbsponbxsiutx— 
Evidence. 

Evidence  In  a  proeecntlon  for  preaumlDC 
to  solemnize  a  marriage  contrary  to  law  heU 
sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  otiier  caaesL  sse  Marciace, 
Dec.  Dig.  f  aOi*] 

Appeal  from  Circuit  Court,  Calbonn  Coon- 
ty;  Geo.  W.  Hays,  Judge. 

J.  D.  Peaice  wbb  convicted  of  preBumins 
to  solemnlEe  marriace  contrary  to  lav,  and 
appeals.  Affirmed. 

-  Warren  &  Smith,  for  appelant  Hal  L. 
Norwood,  Atty.  Oen.,  and  Wm.  H.  RacCor, 
ABs't  Atty.  Gen.,  for  the  State. 

KIRBY,  J.  The  app^ant  was  Indicted  in 
the  Calbonn  clronlt  court  of  the  offeoBe  of 
preaomlng  to  solemnize  marriage  contrary  to 
law. 

The  Indictment  (caption  omitted)  is  as  fol- 
lows: "The  grand  Jury  of  Calbonn  cotintf, 
in  the  name  and.  by  the  aathorl^  of  the 
state  of  ArkanBaa,  on  oath,  accuse  the  de- 
fendant J.  D.  Pearce,  of  the  crime  of  pre- 
suming to  solemnize  marriage  contrary  to 
law,  committed  as  follows,  to  wit:  The  de- 
fendant, on  the  16th  day  of  Jane,  1909,  In 
Calhoun  county,  Arkansas,  did  nnlawtnlly 
and  wlUflolly  presume  to  solemnize  marriage, 
contrary  to  law,  between  F^lx  Holeman  and 
Nuty  Moore,  by  then  and  there  pronoondng 
between  them  a  pretended  marriage  cere- 
mony, and  declaring  them,  the  said  Felix 
Holeman  and  Nuty  Moore,  man  and  wlfe^ 
the  said  Felix  Hol^an  and  Nuty  Moore 
then  and  there  having  no  marriage  license,  as 
required  by  law,  and  the  said  J.  D.  Pearce 
then  and  there  not  being  authorized  by  law 
to  solemnize  marriage,  against  the  peaoa  and 
dignity  of  the  state  of  Arkansas." 

The  ai^Uant  demurred  to  this  Indictment 
on  the  ground  that  It  did  not  state  facts  sof- 
flclent  to  constitute  a  public  offoue;  said  de- 
murrer was  overruled  and  ezceptiona  saved. 
After  verdict,  appelant  filed  a  motion  In  ar^ 
rest  of  Jadgmoit  on  same  ground,  and  It  was 
overruled  and  receptions  saved. 

The  proof  tended  to  Aow  that  appellant 
told  one  of  the  witnesses,  a  relative  of  the 
woman  cmtracting  marriage,  that  he  was 
not  a  Justice  of  the  peace,  but  that  he  was 
a  notary  public  and  could  marry  them  all 
right,  and  that  he  did  pronounce  a  ceremony 
of  marriage  for  F^lx  Holeman  and  Nuty 
Moore,  reading  or  Treating  It  to  tbem  aftw 
havii^  them  join  hands  and  addng  if  tboe 
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were  objections  to  the  martlftge,  and  con- 
<!lnded  by  pronoancli^  them  man  and  wife. 
There  were  a  good  many  people  present  and 
among  the  number  Geo.  Mahen,  a  preacher, 
who  came  to  solemnize  the  marriage,  but 
learned  he  conid  not  nnder  the  drcomstano- 
ea;  that  appellant  was  to  do  the  marrying. 
Appellant  denied  that  he  had  In  fact  pro- 
nonnoed  any  ceremony  or  solemnized  any 
marriage  at  all.  Claimed  to  have  explained 
to  one  of  the  contracting  parties,  Uenry 
Holeman,  that  he  coold  not  marry,  because 
lie  bad  a  living  wife,  and  that  his  purpose  in 
«oing  to  the  place  of  marriage  was  to  keep 
the  parties  from  marrying,  as  he  wanted  to 
use  said  Holeman  as  a  witness  In  a  suit  he 
liad  pending  In  court,  and  did  not  want  him 
to  get  into  any  trouble.  While  at  the  party 
where  the  marriage  Is  alleged  to  have  occur- 
red, the  subject  of  marriage  came  up  and 
«ome  one  asked  ap[>ellant  if  be  did  not  use 
to  marry  people;  he  replied  that  he  did, 
when  he  was  Justice  of  the  peace.  They 
asked  him  bow  he  did  It,  and  he  repeated 
some  kind  of  a  ceremony.  Since  no  woman 
was  present  at  the  time,  that  he  did  not  per- 
form any  marriage  ceremony;  was  doing  all 
lie  could  to  prevent  flie  marriage,  because  he 
wanted  to  use  Holeman  as  a  witness  in  a 
case  appellant  had  In  court.  He  did  not.  In 
any  way,  represent  taimB^f  authorized  to 
marry  any  one. 

The  pourt  gave,  among  odiers,  the  follow- 
ing instruction  to  which  exertions  were 
saved:  "(2)  The  Jury  are  Instructed  that  if 
tbey  believe  from  the  evidence  in  this  case 
that  the  defendant  did  solemnize  marriage, 
as  charged  In  the  Indlctmoit,  you  will  find 
blm  guilty,  notwithstanding  he  may  have 
told  the  parties  before  he  pretended  to  aol- 
enonlze  the  marriage  that  they  could  not 
lawfully  marry." 

The  Jury  found  the  appellant  guilty,  and 
assessed  bis  punishment  at  a  fine  of  |100, 
and  he  appealed. 

Appellant  presents  three  questions  here. 
Is  the  Indictment  sufficient?  Did  the  court 
«rr  In  giving  instmction  No.  2  asked  by  the 
state,  and  is  the  erldmce  sufflclmt  to  sus- 
tain the  verdict? 

The  indictment  is  founded  upon  section 
£^01.  Klrby'a  Dig.,  whldi  reads  as  foUows: 
"Any  person  who  shall  presume  to  solemnize 
marriage  contrary  to  the  provisions  of  this 
■chapter,  or  who  aSiaU  fall  to  officially  sign 
and  return  any  license  to  the  party  at  the 
time  of  such  marrli^  shall  be  adjudged 
^ilty  of  misdemeanor  and  upon  conviction 
thereof  shall  be  fined  In  any  sum  not  less 
than  $100  nor  more  than  $500.00." 

Sectiona  B171  to  5176  define  what  mar- 
riages are  and  what  are  not  lawfid,  aa  to  the 
parties  to  the  contract;  section  6XB0  defines 
tbe  parties  authorised  to  solemnize  mar^ 
riage;  section  5181  prescribes  the  condition 
-apon  which  minfstm  and  priests,  not  Indnd- 
Jsg  appellant  among  such  personsi  named  in 


section  S180  may  enrdsa  Oie  anUioilty  con- 
ferred upon  them. 

The  indictment  does  not  charge  two  of- 
fense), but  one  committed  In  two  different 
ways,  by  presuming  to  solemnize  marriage 
contrary  to  law,  first,  between  persons  hav- 
ing no  marriage  license,  as  required  by  law, 
and,  second,  not  being  authorized  by  law  to 
solemnize  marriage. 

Appellant,  at  most,  could  only  have  re- 
quired the  state  to  elect  upon  which  charge 
It  would  prosecute^  and  If  he  did  not  waive 
such  right  by  falling  to  do  so,  he  has  been 
in  no  wise  injured  nor  his  case  prejudiced 
by  such  failure,  since  the  state  only  intro- 
duced evidence  <npon  the  one  charge,  and 
thereby  in  effect  made  such  election.  It  is 
true  appellant  Is  not  charged  with  having 
pretended  or  represented  himself,  or  pur- 
ported, to  be  one  of  the  persons  or  officers 
authorized  to  solemnize  marriage  by  this 
chapter,  but  only  vrlth  "the  crime  of  presum- 
ing to  solemnize  marriage  contrary  to  law," 
"did  unlawfully  and  willfully  presume  to  sol- 
emnize marriage  contrary  to  law,  ♦  •  • 
and  the  said  J.  D.  Pearce  th«i  and  there 
not  being  authorized  to  solemnize  marriage," 
eto.  The  language  clearly  <diarges  defendant 
with  willfiully  presuming  to  solemnize  mar- 
riage contrary  to  law,  not  being  authorized 
by  law  to  solemnize  marriage,  and  It  can 
make  no  difference,  since  be  expressly  claim- 
ed to  have  such  authority,  being  a  notary 
public,  that  he  Is  not  charged  with  pretend- 
ing to  be  some  person  or  officer  to  whom  the 
statute  gives  such  authority.  It  Is  the  ap- 
parent purpose  and  intention  of  this  stetute 
to  place  all  reasonable  saf^ards  about  the 
solemnization  of  marriage,  society's  and  the 
stote's  chlefest  Institution,  and  upon  which 
the  pwpetuity  of  both  depend — "C3ose  as  sin 
to  suffering  Joined,  is  the  stote's  welfare 
wIQi  marriage  linked" — and  it  denounces  a 
penalty  against  all  who,  not  being  expressly 
thereunto  authorised  by  Ite  terms,  presume 
to  solemnize  It  against  Ito  provisions,  wheth- 
er such  presumption  conslste  in  purporting 
to  be  an  officer,  minister,  or  priest  to  whom 
such  authorit;^  Is  given,  or  in  assuming  and 
exercising  such  authority  without  claiming 
to  be  such  person  or  officer,  as  did  this  de- 
fendant. 

The  ofBense  here  consists  in  presuming  to 
exercise  a  power  or  authority  that  he  knew 
he  did  not  possess,  and  not  in  the  pretense 
that  he  was  8n<A  oflioer  or  person  as  the 
statute  gave  the  power  to.  Webster  defines 
the  word,  "presume,"  when  used  In  the  sense 
used  by  the  Legislature  in  this  stetute,  as 
follows:  "To  venture,  go,  ot  act  by  an  as- 
Bumptltm  of  leave  or  authority  not  granted. 
To  go  beyond  what  is  warranted  by  tlis  dr- 
camstonces  of  the  cue."  The  auctions 
follow  the  language  of  the  statute,  and  tlio 
indictment  was  suffldeht  Sections  222St 
2241.  23^  and  2248,  Klrby^  Dig.;  Bead  r. 
Statflb  68  Atk.  618,  40  8.  W.  85;  Morphew  r. 
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States  84  Ark.  487,  100  8.  W.  480;  State  t. 
Peyton,  93  Aik.  214,  125  S.  W.  416. 

App^ant  contendB  that  iDstruction  No.  2 
on  behalf  of  the  state  was  erroneous,  tn  that 
ft  told  the  Jury  If  they  found  from  the  evi- 
dence  that  he  did  solenmize  the  marriage, 
BB  charged  In  the  Indictment,  they  would  find 
him  gallt?,  notwltbstandli^  be  may  hare 
told  the  parties  before  he  pretended  to  solem- 
nize the  marriage  tiiat  they  could  not  law* 
fully  marry,  In  disregard  of  the  law  as  to 
reasonable  doubt  and  hla  theory  that  the 
ceremony  was  performed  In  a  spirit  of  flun 
and  play,  and  without  any  Intention  to  sol- 
emnize marriage.  The  state's  instructions 
fully  and  fairly  presented  the  law  and  cov- 
ered such  theory.  This  Instruction  la  cor- 
rect, even  Qiough  be  may  have  told  the  par- 
ties before  he  pret^ided.  to  solemnize  the 
marriage  that  they  could  not  lawfully  mar- 
ry. Hla  offense  consisted  In  presuming  to 
exercise  authority  he  repree^ted  himself  to 
have  and  did  not,  to  solenmize  the  marriage, 
the  thing  they  were  directly  interested  In, 
being  willing  to  risk  tlielr  own  Judgment  as 
to  their  capacity  to  lawfully  marry,  and  not 
careful  of  his  opinion  thereon.  Kven  if  they 
were  without  such  capacity.  It  will  not  pre- 
vent defendant  being  guilty  of  the  offense. 
People  T.  McGlaughlln.  106  Mich.  S16,  66  N. 
W.  385. 

As  to  the  sufficiency  of  the  evidence:  Wm. 
Moore  testified  that  appellant  stated  to  him 
that  he  was  no  Justice  of  the  peace,  but  that 
he  was  a  notary  public  and  could  perform 
the  marriage  ceremony  all  right  That  he 
bad  the  parties  to  Join  bands,  asked  if  any 
one  objected,  read  the  ceremony  or  repeated 
it  to  them,  and  pronounced  them  man  and 
wife.  Geo.  Sanders  did  not  know  what  the 
words  were,  but  heard  him  ask  the  parties 
if  each  would  take  the  other  for  husband 
and  wife,  till  death,  and  wound  up  by  calling 
them  husband  and  wife.  Qeo.  Mahen,  the 
preacher,  was  there  to  marry  the  parties, 
but  learned  be  could  not  marry  them  under 
the  circumstances;  that  aia»dlant  was  to  do 
the  marrying. 

The  theory  of  the  appellant  was  that  Felix 
Holeman  and  Nuty  Moore  could  not  l^lly 
marry,  and  that  ^e  appellant  had  so  told 
them.  It  is  contended  that  he  went  through 
the  form  of  a  marriage  ceremony,  but  that  It 
was  done  in  a  spirit  of  play,  and  that  the 
whole  affair  was  nothing  more  nor  less  than 
a  farce,  and  that  all  parties  so  understood 
It.  This  theory  of  the  case  has  been  decided 
against  the  appellant  by  the  Jury,  under 
an  Instruction  which  fully  and  fairly  pre- 
sented it  to  them.  The  Jury  might  have  con- 
cluded that  appellant  presumed  to  solemnize 
the  marriage  to  the  exclusion  of  the  minis- 
ler,  hoping  thereby  to  keep  Felix  Holemau 
out  of  BDCh  trouble  aa  would  prevent  bim 
being  a  witness  In  fats  b^lf,  In  the  case  in 
which  be  expected  to  use  bim.   They  have 


found  him  guilty  upon  vriAeae*  snflleleiit  to 
sustain  their  verdlcL 
Judgment  affixmed. 


MEIER  et  al.  t.  SFEER. 
(Supreme  Court  of  Aricansas.    Dee.  S,  1910.) 

1.  CoNSPiBAOT  d  8*)— Aonon  voi  Daiugb— 

"BOTCOTT." 

A  "boycott"  Is  a  combination  to  eaoae  a 
loss  to  one  person  by  coercing  others,  against 
their  will,  to  withdraw  from  him  their  bene- 
ficial business  IntercouTK,  by  threats  tiiat  un- 
less they  do  so  the  ocnnbination  will  cause  tim- 
ilar  lots  to  them,  or  by  the  use  of  such  means 
OS  will  inflict  bodily  harm  on  them,  or  such  in- 
timidation as  will  put  them  in  fear  of  bodily 
harm.  Intimidation  and  coercion  are  essential 
elements  of  a  boycott,  and  the  means  used 
must  be  threatening  and  intended  to  overcome 
the  win  of  othetB,  and  compel  them  to  do  or 
refrain  from  dolns  that  which  they  would  wr 
would  not  otherwise  have  done. 

[EM.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  S«  7-11 ;  Dec.  Dig.  |  &* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  8S6-856 ;  VOL  8,  p.  1W2.] 

2.  GoRSPiBACT  (I  8*}— Acnon  roa  Dahaoe^- 

BOYCOTT. 

In  the  absence  of  a  contract  workmen  have 
the  absolute  right  no  public  duty  forbidding, 
to  prescribe  the  temiB  on  which  they  will  work 
for  others,  and  may  refuse  to  work  if  these 
terms  are  not  accepted  and  contract  relations 
thereby  created ;  they  may  severally  or  in  com- 
bination, through  labor  unions,  direct  their  af- 
fairs to  the  control  of  their  own  labor,  and 
fomaalate  plana  for  bettering  their  coodltion, 
and  so  lonr  as  they  do  not  contravene  any  duty 
to  the  public,  nor  interfere  with  the  legal  rights 
of  others,  there  Is  no  liability. 

[Ed.  Mote.— For  other  cases,  see  Oons^rscr, 
Cent  Dig.  H  7-11 ;  Dec.  Dig.  |  8.*] 

8.  CONSPiaACT  (f  8*>— LlABUJTT   OP  liABOa 

Unions. 

Labor  unions  are  lawful,  and  laborers  may 
organise  to  promote  their  common  wdfar& 
elevate  their  standard  of  skill,  advance  and 
mamtalD  their  wages,  Ox  the  hours  of  labor  and 
rate  of  wagea  and  secure  control  of  tbe  work 
connected  wltb  their  trade,  and  the  efforts  of  a 
labor  union  by  any  lawful  means  to  attain  these 
objects  will  not  make  it  or  their  members  lia- 
ble In  damages  to  those  who  may  be  directly  or 
indirectly  injured  thereby. 

[Ed,  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  H  7-11 ;  Dec.  Dig.  «  8.*] 

4.  CONSPXBAOT  (1  8*>— Borcon— LlABZLZTT. 

It  is  not  unlawful  for  stone  masons  who 
are  members  of  a  labor  union,  having  a  rule 
requiring  its  members  to  work  only  for  employ- 
ers of  union  labor,  and  on  Jobs  where  <«ily 
union  labor  Is  employed,  to  refuss  to  WMk  tc 
lay  the  foundation  ox  a  building  on  the  ground 
that  an  employer  of  nonunion  labor  has  the 
contract  for  the  superstructure,  and  hence  the 
latter  mav  not  sue  for  damages  sustained  be- 
cause of  bis  inability  to  perform  the  contract. 

[Ed.  Note.— For  other  cases,  see  Gonspiracyt 
Cent  Dig,  H  7-11;  Dec  Dig.  |  &»1 

5.  COKSPIBAOT  rt  8*>— BOTOOrr^LlABUJTT. 

It  Is  not  unlawful  for  bricklsyers  who  sre 
members  of  a  union,  having  a  rule  requiring 
its  members  to  work  only  for  employers  of  on- 
ion labor  and  on  Jobs  where  only  unim  labor 
is  employpd,  to  refuse  to  woik  for  an  ^ployer 
of  union  labor,  to  lay  brick  purchased  from  sn 
employer  of  nonunion  lab<n>,  and  they  are  not 
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liable  for  dama^  snstalned  br  the  latter  em- 

eioyer  in  consequence  of  hla  Inability  to  Mil 
rick. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  H         ;  Dec.  Dig.  |  &•] 

Appeal  from  Circiiit  Court,  'Sebastian  Conn* 
ty;  Daniel  Hon,  Judge. 

Action  bj  John  Carbaugh,  pnwecnted  after 
his  death,  by  C  E.  Speer,  as  administrator, 
against  Jake  Meier,  and  otben.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Serened,  and  causa  dismissed. 

John  Garbaugh,  who  Ilred  in  Ft.  Smith, 
Ark.,  was  a  contractor,  and  engaged  in  the 
building  of  houses;  he  also  was  engaged  in 
the  manufactrire  and  sale  of  bricki  The  Ft 
Smith  Blscoit  Oompeny  had  instmcted  its 
preeidrat  to  let  a  contract  to  Garbaogh  for 
the  building  of  Its  factory  and  two  ovens. 
Garbaogh  was  ttnaUe  to  procure  one  O'Neal, 
a  Btone  contractor,  to  lay  the  foundation  of 
the  building.  O'Neal  refused  to  take  the  con- 
tract to  lay  the  fonndatlon  for  the  reason 
that  the  masons  in  his  employ,  among  whom 
were  appellants  Meier  and  McCanley,  would 
not  do  the  work  if  Garbaugh  was  to  erect 
the  snpmtructure.  If  Garbaugh  had  sue- 
ceeded  in  erecting  this  factory  he  would  have 
made  a  profit  of  about  ^500.  A  contrac- 
tor by  the  name  of  Zimmerman,  who  employ* 
ed  <mly  union  labor,  had  the  contract  for  the 
construction  of  certain  brick  buildings  for 
the  Ft  Smith  Supply  &  Construction  Com- 
pany. He  would  have  purchased  the  brick 
for  these  buildings  from  Garbaugh,  but  bis 
foreman,  Qlenn,  a  member  of  the  anion,  told 
him  that  tiie  union  bricklayers  would  not 
work  them,  and  he  could  not  afford  there- 
fore to  purchase  them  from  Garbaugh.  Had 
Garbaugh  succeeded  in  selling  the  brick  for 
these  buildings  to  Zimmerman,  he  would 
have  made  a  profit  on  them  of  at  least  f 500. 

Appellant  Meier  was  the  presidmt  of  the 
Stone  Masons'  Union  No.  14  and  appellant 
McGauley  was  its  secretary.  James  Rlddlck 
was  secretary  of  the  Bricklayers'  Union  No. 
&  A  rule  of  these  unions  required  tbelr 
members  to  work  only  for  those  who  em* 
ployed  union  labor  and  on  Jobs  where  only 
union  labor  was  employed.  A  breach  of  this 
rule  by  a  member  subjected  him  to  a  fine  or 
suspension;  the  one  or  the  other  was  im- 
posed depending  upon  the  gravity  of  the  of- 
fense.  No  official  boycott  was  declared  by 
these  unions  against  Carbaugh.  It  was  at- 
tempted, but  was  "rtleA  out  of  order,  and  no 
attention  paid  to  It  at  all." 

To  use  the  termlnol(^  of  the  unions 
'^ir"  work  means  when  the  contractor  who 
is  having  the  work  done  employs  only  union 
mechanics,  to  tbe  exclusion  of  all  other  me- 
chanics, on  tbe  work.  Garbaugh  was  ctmstd- 
ered  by  apptilants  as  "unfair"  because  he 
mployed  nonunion  laborers,  and  rofnaed  to 
employ  only  union  labor.  For  that  reason 
appellants  refused  to  work  on  buildings  that 


he  had  the  contract  to  buUd.  When  Mtfer 
at  the  request  of  O^Xeal  met  with  the  preid- 
dent  of  the  biscuit  company  and  the  archi- 
tect for  the  purpose  of  tiling  them  the  rea- 
son why  the  stone  masons  would  not  put  in 
the  foundation.  It  was  shown  that,  In  «- 
planation  of  the  attitude  of  himself  and  the 
other  members  of  the  stone  mason's  union. 
Meier  said:  '*Carban^  is  tbe  man  we  are 
after."  But  the  testimony  farther  shows 
that  he  said  in  tbe  coarse  of  the  same  con- 
versatlcn  that  *^  mentttmed  Carbaugh  be- 
cause he  was  the  only  man  In  town  that  was 
employing  nonunlcm  workmen."  ^e  teati* 
mony  as  a  whole  shows  cooduslTtiy  that 
Meter  had  no  personal  Ui  wUl  or  animosity 
against  Carbaugh.  Nor  did  any  of  tiie  other 
appellants.  Their  sole  reason  for  reusing 
to  lay  file  foundation  for  thebr  employer, 
O'Neal*  <m  a  bufldln^  the  8iq>erstnictare  of 
which  was  to  be  erected  1^  Oarbaugb,  was 
that  Garbaugta  employed  to  do  his  work  non- 
union labor,  and  would  not  empl<^  ocdu- 
slvely  union  labor. 

Carbaugh  allied  In  bis  complaint  against 
appellanta,  "that  they  and  others  with  whom 
they  are  associated  and  the  unions  have 
wrongfully,  maliciously,  and  wlUfully  con- 
spired togethw  and  connived  with  each  other 
and  with  the  unions  to  whteh  th^  belimg  to 
cripide  and  destroy"  his  brick  manufacturing 
business  and  bis  business  as  a  builder  and 
contractor.  He  alleged  "that  In  pursuance 
of  such  conspiracy"  appellants  had  "boy- 
cotted tbe  use  of  bis  brick,"  and  had  refused 
to  use  them  In  any  building  upon  which  ei- 
ther they  or  their  associates  might  be  em- 
ployed, and  'liad  refased  to  work  upon  any 
building  or  its  foundation  wfaer^  plaintlfTs 
brick  wen  to  be  used,  or  for  tin  building 
and  erection  of  which  plaintiff  had  the  con- 
tract." The  complaint  allies  that  the  loss 
to  Garbaugh  of  the  contract  to  build  the  fac- 
tory for  the  Ft  Smith  Biscuit  Company,  and 
the  loss  of  the  sale  of  the  brick  to  the  Ft 
Smith  Supply  &  Construction  Company  men* 
tloned  above,  was  a  direct  and  j^oxlmate 
result  of  the  unlawful  conspiracy  and  boy- 
cott instituted  by  appellants  to  destroy  Gar* 
baugh's  bualnesa  It  concludes  with  a  pray- 
er for  damages  In  the  snm  of  $3,000. 

The  answer  denied  all  the  material  alle- 
gations. The  above  Is  a  condensed  state- 
ment of  the  pleadings  and  the  facts  upon 
which  the  cause  was  submitted  to  the  Jury, 
The  appellants  prayed  for  an  Instruction  di- 
recting a  verdict  in  their  favor  which  was 
refased.  A  verdict  was  returned  in  favor 
of  Carbaugh  In  tbe  sum  of  $2,233.  Judg- 
ment was  rendered  against  appellants  for 
that  sum.  and  they  have  duly  prosecuted  an 
appeal  to  this  court  OUier  focts  stated  in 
opinion. 

Mecfaem  &  Mechem,  for  app«ltantB.  Win- 
chester &  Martin,  for  appellee. 
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WOOD,  J.  (after  stating  the  fticta  as 
above).  The  court  should  have  directed  a 
verdict  In  favor  of  appellants.  We  do  not  dis- 
cover any  evidence  In  the  record  of  a  con- 
spiracy upon  their  part  to  injure  the  busi- 
ness of  Carbaugh.  No  attempt  was  made  by 
them  either  Individually  or  collectively  to 
dissuade  O'Neal,  for  whom  they  were  -work- 
ing, from  ^terlng  Into  the  contract  with 
Carbaugh  to  lay  the  foundation  of  the  Ft 
Smith  Biscuit  Company's  factory.  Nor  does 
the  evidence  show  any  efFort  upon  the  part 
of  theee  appellants  to  prevent  Zimmerman 
from  buying  brick  from  Carbaugh.  Certain- 
ly there  Is  no  evidence  In  this  record  that 
these  appellants  severally,  or  In  combination, 
used  any  violence,  or  any  threats,  intimida- 
tion, or  coercion  of  any  character,  whereby 
to  prevent  Carbaugh  from  securlug  the  con- 
tract to  build  the  factory  for  the  Ft  Smith 
Biscuit  Company,  nor  from  securing  the  con- 
tract for  the  sale  of  brick  to  Zimmerman  for 
the  Ft  >Smlth  Supply  &  Construction  Com- 
pany. Giving  the  evidence  its  strongest  pro- 
bative force  In  favor  of  appellee.  It  only  war- 
rants the  conclusion  that  appellants  had 
agreed  among  themselves,  as  members  of 
union  labor  organizations,  that  they  would 
not  work  for  Carbaugh  because  he  was  on 
what  they  term  the  "unfair  list";  that  Is.  he 
employed  nonunion  men  when  he  could  get 
union  men  for  the  same  work. 

There  is  no  evidence  that  the  union  labor 
organizations  took  any  official  action  towards 
"boycotting"  Carbaugh  because  of  his  attitude 
towards  union  labor.  On  the  contrary,  the 
evidence  is  that  such  action  was  "attempted, 
but  ruled  out  of  order."  There  Is  no  evidence 
of  any  conspiracy  or  confederation  among 
appellants  to  injure  Carbaugh's  business  by 
boycotting  him;  1.  e.,  by  threatening  Injury 
to  the  trade  business  or  occupation  of  those 
who  might  have  or  who  Intended  to  have 
business  relations  with  him.  True,  O'Neal 
testified  that  but  for  the  "interference  of  the 
stone  masons'  union  and  some  of  Its  members, 
Meier  and  McCauley,  "he  would  have  put  la 
the  foundation  for  John  Carbaugh,"  but  he 
further  testified  to  the  facts  which,  in  his 
mlod,  constituted  the  interference,  which 
were  that  Meier  and  McCauley  said,  when  he 
asked  them  about  it,  that  they  and  the  mem- 
bers of  the  stone  masons'  union  would  not 
work  for  him  In  laying  the  foundation  of  the 
biscuit  company  factory  If  Carbaugh  should 
have  the  contract  to  build  the  superstructure. 
He  testified  that  these  men  had  been  in  his 
employ  12  or  15  years ;  that  be  did  not  wish 
to  change  his  men  with  the  Job;  "that  It 
would  have  put  him  in  bad  standing;  and 
that  he  would  have  been  in  the  same  place 
Carbaugh  Is,  had  he  done  so."  But  the  con- 
clusion of  the  witness  O'Neal  as  to  what 
might  have  tieen  bis  standing  with  union  la- 
bor and  what  might  have  been  the  effect  upon 
his  business,  had  be  accepted  the  contract 
and  laid  the  foundation  for  Carbaugh  with 
other  than  union  labor,  in  not  based  upon  any 


evidence  In  this  record  showing  that  appel- 
lants by  any  word  or  act  on  their  part  threat- 
ened him  with  any  such  consequences  as  he 
says  he  apprehended.  The  language  employ- 
ed by  them  certainly  contained  no  element  of 
intimidation  or  coercion,  and  the  evidence 
does  not  disclose  that  in  the  manner  of  its 
use  appellants  Intended  that  It  should  have 
the  effect  to  intimidate  or  coerce  O'Neal  into 
refusing  to  take  the  contract  from  Carbaugh. 
O'Neal's  apprehensions,  therefore,  so  far  as 
the  evidence  shows,  were  groundless.  There 
is  no  evidence  that  appellants  endeavored  to 
coerce  O'Neal  In  any  way.  They  made  no 
threats  whatever  against  his  business.  Tbey 
did  not  even  say  that  they  would  abandon 
his  employment  in  the  future  If  he  took  the 
contract  to  lay  the  foundatlop  for  Carbaush. 
All  they  did  was  simply  to  tell  him  upon 
his  own  Inquiry  and  at  a  meeting  had  at  his 
Instance  that  they  would  not  work  for  blm 
in  laying  the  stone  foundation  if  Carbaugh 
got  the  contract  to  do  the  brickwork  on  the 
superstructure.  There  is  no  testimony  that 
the  contract  of  appellants,  either  Indlrldually 
or  in  concert,  caused  Zimmerman  to  refuse 
to  buy  brick  from  Carbaugh  to  build  the 
bouses  for  the  Ft  Smith  Supply  &  Construc- 
tion Company. 

The  fact  that  Glenn,  who  was  a  member 
of  the  brick  masons'  union,  told  Zimmerman 
that  the  bricklayers*  union  would  not  use 
Carbaugh's  brick,  and  that  Zimmerman  would 
not  buy  the  brick  of  Carttaugb  because  of  what 
Glenn  said,  does  not  connect  appellants  in 
any  manner  with  that  transaction.  It  Is  not 
shown  that  Glenn  was  authorized  to  speak  for 
appellants,  and  they  were  therefore  not  re- 
sponsible for  what  he  said.  After  a  careful 
analysis  of  the  evidence  our  opinion  is  tliat  the 
only  reasonable  conclusion  to  be  drawn  from 
It  Is  that  appellants  agreed  among  themselves 
that  they  would  not  do  any  work  for  Carbangb 
because  "he  was  on  what  they  termed  the 
'unfair  list'— that  Is,  he  employed  nonunion 
men  when  he  could  get  union  men"  to  do  the 
same  work,  and  because  he  refused  to  employ 
union  men  to  the  exclusion  of  all  others; 
that  the  reason  appellants  had  this  under- 
standing among  themselves  was  because  they 
were  members  of  labor  unions,  one  of  the 
rules  of  which  required  Its  memt>ers,  under  a' 
penalty,  to  work  for  only  those  who  employed 
exclusively  union  labor;  that  appellants  Jolo- 
ed  the  union  and  adhered  to  the  rule  In  the 
Instant  case,  primarily  for  the  promotion  of 
their  own  Interest,  and  not  for  the  purpose 
of  Injuring  Carbaugh,  except  as  he  might 
be  injured  Incidentally  by  adherence  to  the 
rule  which  was  made  solely  for  the  benefit 
and  protection  of  the  members  of  tlie  onion  to 
which  appellants  belonged;  that  appellants 
had  no  111  will  against  Carbauf^  and  rinsed 
to  work  for  him  or  hla  intended  subcontrac- 
tor solely  because  of  his  (Carbaugh's)  attitude 
toward  union  labor;  that  appellants  in  their 
refusal  to  work  for  Carbaugh,  or  one  whom 
he  ml^t  ODploy,  used  no  IntlmldaUon  or 
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coercion  of  way  diaracter  In  order  to  dlft- 
Buade  others  from  working  for  or  patronizing 
blm. 

Hie  principles  of  law  applicable  to  the 
above  facts  are  few,  simple,  and  wdl  estab- 
lished. <lfr.  Martin  in  his  recent  work  on  the 
Modem  Law  of  I^bor  Unions  at  page  108,  | 
67,  gives  a  correct  definition  of  "boycott"  aa 
follows:  "A  combination  to  cause  a  loss  to 
one  person  by  coercing  others  against  their 
will  to  withdraw  from  him  their  beneficial 
business  Interconrse,  by  threats  that,  unless 
those  others  do  so,  the  combination  will  cause 
similar  loss  to  them,  or  by  the  use  of  such 
means  as  will  Inflict  bodily  harm  on  them, 
or  Bttch  Intimidation  as  will  pat  them  In  fear 
of  bodily  harm."  He  further  says  (same  page, 
I  6^:  "Intimidation  and  coercion  are  essen- 
tial elements  of  a  boycott  It  must  appear 
that  the  means  used  are  threatening,  and  In- 
tended to  overcome  the  will  of  others,  and 
compel  them  to  do  or  refrain  from  doing  that 
which  they  would  or  would  not  otherwise 
have  done"— citing  many  cases  In  note. 
While  vlolfflice  or  the  threats  thereof  fre- 
quently accompany  a  boycott,  yet  it  Is  not 
essential  that  physical  force,  or  Hie  threat 
thereof,  be  present  In  order  to  constitute  a 
boycott  But  the  things  done  or  the  words 
spoken  must  be  "Intended  and  naturally  trad 
to  overcome  the  will  of  others,"  and  to  in- 
duce tbem  to  do  or  not  to  do  the  things  which 
those  In  the  combination  desire.  Martin  on 
the  Modem  Law  of  Labor  Unions,  p.  101, 
I  68,  and  cases  cited. 

As  we  have  stated  there  is  nothing  in  the 
conduct)  of  appellants  toward  O'Neal  that 
would  constitute  a  boycott  by  them  against 
Carbangh.  It  was  not  proved  that  they  were 
under  any  contract  with  O'Neal  for  a  definite 
time  to  do  stone  mason  work  for  any  one 
whom  he  might  designate.  In  the  absence 
of  a  contract  appellants  had  the  absolute 
right,  no  public  duty  forbidding,  to  prescribe 
the  terms  upon  which  they  would  work  for 
Carbaugh,  O'Neal,  or  any  one  else.  They 
had  the  right  to  refuse  to  work  unless  these 
terms  were  accepted  and  contractual  relations 
were  thereby  created.  This  appellants  had 
the  right  to  do  severally  or  In  combhiatlon, 
in  the  union  or  out  of  It  So  long  as  ap- 
pellants, either  Individually  or  collectively 
through  their  labor  unions,  directed  their 
efforts  solely  to  the  control  of  their  own 
labor  and  to  formulating  plans  tor  bettering 
its  condition,  and  to  prescribing  the  terms 
upon  which  It  might  be  had,  that  would  not 
Interfere  illegally  with  the  rights  of  others, 
they  were  within  the  bounds  of  the  law.  For 
the  right  .of  every  man  In  this  country  to 
dispose  of  his  own  labor  as  he  chooses,  so 
long  as  he  does  not  contravene  any  duty  to 
the  public  nor  interfere  with  the  1^1  rights 
of  others.  Is  both  fundamental  and  axiomatic. 
What  appellants  could  lawfully  do  acting 
singly  they  could  lawfully  do  conjointly,  each 
and  all  having  a  like  Interest  to  conserve  and 
promote.   Xbe  Supmaa  Court  ot  Massacbu* 


setts  speaking  along  this  Une  said:  "Every 
man  has  a  right  to  determine  what  branch 
of  business  he  will  pursue,  and  to  make  bis 
own  contracts  with  whom  he  pleases  end 
on  the  best  terms  he  can.  He  may  change 
from  one  occupation  to  another,  aid  pursue 
as  many  different  occupations  as  he  pleases, 
and  competition  in  business  Is  lawful.  He 
may  refuse  to  deal  with  any  man  or  class  of 
men.  And  It  is  not  a  crime  for  any  number 
of  persons,  with  a  lawful  object  In  view,  to 
associate  themselves  together  and  agree  that 
they  will  not  work  for,  or  deal  with  a  certain 
man  or  classes  of  men,  or  work  under  a  cer- 
tain price,  or  with  certain  conditions"  (Carew 
V.  Rutherford,  106  Mass.  1,  8  Am.  Rep.  2S7) ; 
and  the  Supreme  Court  of  Rhode  Island  in 
McCauley  v.  Tlemey,  10  R.  I.  255,  33  AU. 
1,  87  L.  R.  A.  45f>,  61  Am.  St  Rep.  770,  says: 
"It  was  perfectly  competent  for  the  members 
of  the  association,  in  the  legitimate  exercise 
of  their  own  business,  to  bestow  their  patron- 
age on  whomsoever  they  chose,  and  to  annex 
any  condition  to  the  bestowal  which  they 
saw  fit"  And,  further:  "What  a  person  may 
lawfully  do,  a  number  of  persons  may  unite 
with  him  in  doing  without  rendering  them- 
selves liable  to  the  charge  of  conspiracy,  pro- 
vided the  means  employed  were  not  unlaw- 
ful." See,  also,  to  the  same  effect  the  opin- 
ion of  Chief  Justice  Parker,  speaking  for 
the  court  In  N.  P.  R.  Association  v.  Cummlng, 
170  N.  T.  315,  63  N.  E.  369,  58  L,  R.  A.  135, 
88  Am.  St  Rep.  648,  and  of  Jndge  Mitchell  for 
the  court  In  Bohn  Mfg.  Go.  v.  HoUls,  54  Minn. 
223,  55  N.  W.  1119,  21  L.  R.  A.  337,  40  Am. 
St  Rep.  319;  Commonwealth  v.  John  Hunt 
et  al.,  4  Mete.  (Mass.)  Ill,  38  Am.  Dec.  346. 

Hence  labor  unions  are  held  by  the  courts 
generally  to  be  lawful.  As  is  said  in  24  Cyc 
819;  "Legislatures  as  well  as  the  courte  now 
recognize  the  right  of  laboring  people  to  or- 
ganize for  the  purpose  of  promoting  their 
common  welfare,  elevating  their  standard  of 
skill,  advancing  and  maintaining  their  wages, 
fixing  the  hours  of  labor,  and  the  rate  of  wa- 
ges, obtaining  employment  for  their  members, 
securing  control  of  tbe  work  connected  with 
their  trade,  or  favorable  terms  to  their  em- 
ployers In  the  purchase  of  material  and  con- 
tracte  for  such  persons  as  employ  members 
of  their  society."  The  efforts  of  labor  un- 
ions by  any  unlawful  means  to  attain  these 
legitimate  and  commendable  objects  will  not 
make  them  or  their  members  liable  in  dam- 
ages to  those  who  may  be  directly  or  indi- 
rectly Injured  by  such  efforts.  For  the  pur- 
pose and  the  means  used  to  obtain  It  both 
being  lawful  there  could  not  be  any  conspira- 
cy or  boycott  And  11  any  Injury  resulted 
to  any  one  it  would  be  merely  Incidental,  and 
damnum  absque  Injuria.  The  conservation 
of  the  chief  asset  of  the  laboring  man  name- 
ly, his  labor,  through  combination  with  his 
fellows  and  by  their  organized  ^orts  Is  to 
be  commended  rather  than  condemned.  For 
In  that  way  his  well-being  may  be  best  pro- 
moted and  the  Interest  of  sodet;  thereby  ad* 
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ranced.  Ab  observed  bjr  Jndge  Taft  In  Thom- 
as V.  Clndimati,  N.  O.  ft  T.  Ry.  Co.  (C.  C.) 
G2  Fed.  808,  817:  "It  la  of  benefit  to  them 
and  the  public  that  laborers  should  uulte. 
They  have  labor  to  sell.  If  they  stand  to- 
gether they  are  often  able,  all  of  them,  to 
command  better  prices  for  their  labor,  than 
when  dealing  singly  vith  rich  employers,  be- 
cause the  necessities  of  the  slni^e  employ^ 
may  compel  falm  to  accept  any  terms  offered." 
Ab  to  how  far  the  members  of  labor  organiza- 
tions may  go  In  their  efforts  to  protect  and 
promote  their  own  interests  without  Illegally 
interfering  with  the  rights  and  Interests  of 
tbrae  who  are  not  members  of  their  unions 
is  a  question,  of  late  years,  under  modern 
conditions  of  society  and  government,  that 
has  been  freauently  before  the  courts  of  last 
resort  The  decisions  of  these  courts  dis- 
close a  wide  divergence  of  opinion.  We  need 
not  enter  this  realm  of  controversy  to  deter- 
mine which  10  correct  of  the  different  views 
that  have  been  expressed  by  courts  and  In- 
dividual Judgea.  Bvety  case  must  rest  upon 
Its  own  facts,  and  we  are  of  the  otdnlon  that 
under  tiie  peculiar  fbcts  presented  by  this 
record,  the  conduct  of  appellants  could  not 
be  lield  to  be  a  conspiracy  or  a  boycott  to 
Injure  Carbaugb  under  sny  of  the  divergent 
views  expressed  any  of  the  courts  or  Jodg- 
es.  Certain  tfe  is  that  the  doctrine  of  the 
cases  cited  from  whldi  we  have  quoted  su- 
pra, and  other  cases  (all  to  be  found  In  appel- 
lant's brief),  show  most  convincing y  that  the 
plaintiff  Dirbaugh  bad  no  cause  Of  action 
against  ajq^lants.  Bee  especially  Nat  F.  Co. 
r.  H.  a  AssX  16»  Fed.  263,  04  a  a  A.  635, 
26  L.  B.  A.  (N.  8.)  148,  and  Parkinson  v.  B. 
T.  GoundU  1S4  CaL  681,  98  Fae.  1027.  21  L. 
B.  A.  (N.  8.)  55^  before  dted. 

The  Judgmrat  la  therefore  reversed  and 
the  cause  is  dismissed. 

EIBBT,  X,  not  partldpatinft 


ABKANSAS  ft  L.  BY.  CO.  v.  OBATES. 
(Supreme  Court  of  Arkansas.    Dee.  S,  1930.) 

1.  BAII.B0ADB  (S  369*)  —  IlTJUBZXS  TO  PEOKS- 
TBI A  NS— NEOUOKKOX. 

Where  employfia  of  a  railroad  company  neg- 
ligently failed  to  give  the  statutory  signals  on 
approaching  a  pubue  street  crossing,  and  a  per- 
son rightfully  at  another  place  on  the  track  and 
in  the  exercise  of  ordinary  care  was  injured 
by  reason  of  the  failure,  the  company  was  liable. 

IGd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  12C0;  Dec  Dig.  |  309.*] 

2.  Railboads  (I  800*)— FBBSOHfl  oir  Tbaok— 

LlABIUTT. 

Where  the  public,  rince  a  railroad  was 
first  pat  Into  operation,  bad  openly  and  con- 
tinuously, used  the  track  as  a  crossin?,  and  as 
an  approach  to  a  depot  platform,  those  who 
used  the  crossing  did  so  on  the  implied  invita- 
tion of  the  company,  and  its  servants  owed 


them  the  duty  of  asfeUnff  eidlnai7  can  to 

avoid  Injury. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  96S;  Dea  DigTi  800.*] 

3.  Raelboads  (i  274*)— Fkbsqus  Off  TBACK— 
Liabilht. 

One  coiplng  to  a  depot  on  bustness  vrith  the 
railroad  company,  who  leaves  the  premises  by 
a  route  commonly  used  by  the  public  under 
permission  from  the  company,  is  not  a  tres- 
jtaBser  while  so  doing,  and  the  servants  of  the 
company  mast  ezercuie  care  not  to  injure  him 
while  on  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  868-872;  DecTDlg.  1  274.*] 

4.  Railboads     S48*)  —  Ikjubies  to  Pxdks- 

TBIAH  GBOSSINO  TBAOE— NXOUOXKCX— BtI- 
DENOX. 

In  an  action  for  Injuries  to  a  pedestrian 
stmclE  by  a  car  badnd  by  an  engiiie  at  a  coa- 

tomary  crossing,  evidence  keld  to  show  a  necli' 

Snt  failure  to  keep  a  Io<Aottt  while  backing 
e  engine  and  car. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent.  Dig.  |  1142:  De&  Dig.  |  848.*] 

0.  Rahaoads  a827*)— l^VBLBBS  ApraoacH- 
IHO  Tback— Giax  BxguxaxD. 

One  about  to  cross  a  railroad  Inek  at  a 
customary  crossing  most  look  and  listen  for  the 
approach  of  trains,  and  generally  it  is  n^tii* 
gence  for  s  traveler  to  fail  to  obserra  such  pr^ 
cantiona. 

[Ed.  Note.— For  other  cases,  see  Bailroad^ 

Cent  Dig.  H  104^-1006;  Dec.  Dig.  1  S27.*i 

6.  BaILBOAOS  (1  SCO*)— TBAVXtDB  ArPXOACS- 

IHO  Tbaok— Gaxx  RxguzxBD. 

Whether  one  al>ont  to  cross  a  rallioad 
track  at  a  custfflnary  crossing  exercised  the 

8 roper  degree  of  vigHaaoe  in  lo^ng  and  listen- 
ig  for  the  approach  of  trains,  sufficient  to 
amount  to  ordinary  prudence  for  one's  safety, 
is  ordinarily  for  the  Jury,  though  a  traveler 
must  be  deemed  to  have  discovered  whatever 
could  have  been  plainly  seoi  by  looking  or  could 
have  been  heard  oy  Ustenlng. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |{  1169-1186;  Dec  Dig.  |  8Sa*] 

7.  RAIUWADS  (i  360*)— TaATKLCBS  Appboach- 

IHO  Tback— Gaxx  Rkqdibeo. 

Whether  one  strode  by  a  car  backed  by 
an  engine  over  a  eroesing  was  gailty  of  con- 
tributory negligenoc^  Md,  under  the  arideaosk 
for  the  jury. 

[Ed.  Note.— For  other  cases,  aw  Bailroads,- 
Ceot.  Dig.  H  1169-1186;  Dec.  Dig.  i  SSOi*] 

8.  Railboads  (I  330*)— TxAVxmsAFpaoAfiH- 

INO  TbACE— ^XX  RXQUiaXD. 

A  person  about  to  cross  a  railroad  track 
may,  to  some  extent  rely  on  the  trainmen  giv- 
ing signals  of  the  approadi  ot  trains,  and  the 

J'ury  may  take  that  fact  Into  consideratloti  in 
etermining  the  Issue  of  contrIbnti»y  n^gence- 
[Ed.  Note.— For  other  case^  see  Railroad^ 
Cent.  Dig.  H  1071-1074 ;  Dec;  Dig.  |  SSa*] 

9.  Railroads  (f  34S*)  —  Iitjttbies  TO  Pmns* 
triaiv  CaoBSiiro  TukOK  —  Miouobnob  — 
Pboxiuatx  Causk. 

In  an  actimi  for  injuries  to  a  perscm  cro» 
Ing  a  railroad  track  by  being  strack  by  a  car 
backed  by  an  engine,  evidence  keU  to  justify  a 
finding  that  the  failure  of  the  trainmen  to  gin 
signals  of  the  am^roach  of  tite  car  was  the  proxi- 
mate cause  of  toe  Injury,  though  the  pedeatriaa 
knew  that  the  engine  was  running  near  him. 

[Ed.  Note.— For  other  cases,  see  RaHroadi, 
Cent  Dlgi  I  1180;  Dec  Diiri  84a*] 

10.  Apfkal  AifD  Ebbob  (i  232*)— Qoxmoin 

RXVIGWABLB— iKBTKITOnORft— OBJXCnONS. 
Where,  on  a  trial,  a  party  objected  to  the 
fint  part  of  an  instruction  on  a  specified  grooDd. 
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bat  made  nck  gcnenl  otijactlw  to  tlw  whole 
InstructioD,  an  ohjectloa  to  the  latter  part  of 
the  Instruction  eonld  not  be  made  for  tae  Snt 
time  on  appeal 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  «  1351.  13C8,  1480.  1431: 
Dec.  Dig.  I  232     Trial,  Cent  Dig.  H  681-693.] 

11.  Bailboads  (I  327*)— iKJUBUs  TO  PEon- 

TBIAlf    CBOaSINO    TBACS  —  COHTBIBUTOBT 

Nkouoehcx. 

Where  a  pedestrian,  when  attempting  to 
cross  a  railroad  tide  track  at  a  cuatomar? 
crossing,  looked  and  listened  for  the  approach 
of  trains,  and  heard  an  engine  and  thought  It 
was  on  the  main  track,  he  was  not  negligent  in 
(ailing  to  stop  to  look  and  listen,  since  there 
was  no  necessity  to  stop  to  look  and  listen,  and 
doing  so  wonld  not  have  availed  him  anything. 

[Ed.  Note.— S>3r  other  easea,  aee  Bailroads, 
Cent  Dig.  |  lOCO;  Dea  Dig.  |  S2Z.*J 

Appeal  from  Circalt  Court.  Howard  Coun- 
ty; Jaa.  S.  Steel,  Judi^ 

Action  by  J.  P.  Graves  against  the  Ar- 
kansas &  Louisiana  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

W.  E.  Hemingway.  E.  B.  Elnsworthy,  W. 
T.  Tompkins,  and  Jas.  H.  Stevenson,  for 
appellant    W.  P.  Feazel,  for  appellee. 

Mcculloch,  a  j.    piainUft,  j.  p. 

Graves,  Instituted  this  action  against  defend- 
ant railway  company  to  recover  compensa- 
tion for  Injuries  alleged  to  have  been  sus- 
tf^lned  by  being  knocked  down  by  one  of  de- 
fendant's trains  while  he  was  crossing  the 
tracks  near  the  depot  at  Nashville,  Ark. 
Negl^ence  of  the  company's  servants  is  al- 
leged in  falling  to  keep  a  lookout  and  In 
failing  to  give  signals  by  bell  or  whistle. 
Plaintiff  was  crossing  a  side  track  at  the 
southwest  comer  of  the  depot  platform,  and 
was  struck  by  a  freight  car  against  which 
an  engine  backed  and  set  in  motion  while 
being  coupled  to  the  train.  There  was  a 
space  there  of  18  feet  between  the  platform 
and  a  seedhouse,  and  the  plaintiff  adduced 
evidence  tending  to  show  that  for  many 
years  past  people  ope»ly  and  habitually 
crossed  there  afoot  and  with  teams  without 
objection  from  the  railway  company.  There 
Is  a  street  running  north  and  south  parallel 
with  the  side  track,  and  the  evidence  tends 
to  show  that  at  the  point  mentioned  tbe 
space  Is  used  for  a  crossing  from  this  street 
to  tbe  station  platform  and  to  the  premises 
of  the  company.  The  space  was  used,  ac- 
cording to  some  of  the  evidence,  as  a  means 
of  access  to  tbe  premises  of  the  company, 
and  this  was  with  tbe  permission  or  at 
least  without  objection  from  the  company. 
Plaintiff  testified  that  the  crossing  was  open, 
and  was  used  clear  across  the  right  of  way, 
bot  all  the  other  witnesses  testified  that  the 
way  was  closed  on  the  east  side,  so  that 
there  was  no  access  from  that  side.  The 
teatlmony  la  conflicting  as  to  whether  or  not 
there  was  a  crowing  on  the  side  trade  at. 


that  place,  but  there  was  sufficient  to  war- 
rant a  finding  as  stated  above. 

According  to  the  undisputed  evidmce, 
there  was  a  public  street  crossing  over  de- 
fendant's tracks,  both  the  side  track  and 
the  main  track,  about  40  feet  south  of  the 
place  mentioned  on  the  south  side  of  the 
seedhouse  Just  described.  The  main  track 
is  on  the  east  side  of  the  depot  and  the 
side  track  is  on  the  west  side.  On  this  oc- 
casion a  mixed  passenger  train  came  in  from 
the  south,  and.  after  stopping  for  a  while 
(Nashville  being  the  northern  terminus  of 
the  railroad),  the  engine  and  two  cars  were 
unconpled  from  tbe  train  and  pulled  up  to 
a  switch  north  of  the  depot  and  then  backed 
down  the  side  track  for  the  purpose  of 
coupling  to  two  cars  standing  near  the  place 
where  plaintiff  was  Injured.  Plaintiff  was 
a  mail  and  express  carrier,  and  bad  come 
to  the  depot  to  meet  the  train  to  see  about 
some  express  which  bad  come  for  him,  and 
was  leaving  the  premises  to  go  to  another 
railroad  depot  near  by.  In  attempting  to  do 
so  be  started  across  the  side  track  at  the 
place  mentioned,  and  was  struck  by  one  of 
the  cars  pushed  by  the  backing  engine.  The 
comer  of  the  car  struck  him  Jnst  as  he  got 
across  the  track.  He  testified  that  before 
going  on  the  side  track  he  "slowed  up," 
looked  and  listened  for  an  approaching  train, 
but  neither  saw  nor  heard  one  approaching, 
and  proceeded  to  go  across.  He  stated  that 
he  heard  the  noise  of  the  engine  running 
ab&ve  the  depot  but  thought  that  it  was 
still  over  on  the  main  line.  The  depot  plat- 
form was  four  or  five  feet  high,  and  plain- 
tiff testified  that  a  lot  of  boxes  of  freight 
piled  on  and  extending  over  tbe  comer  of 
the  platform  obstructed  his  view  to  some 
extent  up  the  side  track.  The  evidence 
tends  to  establish  the  fact  tbat  no  signals 
were  given,  and  no  lookout  was  kept 

It  is  insisted  that  tbe  evidence  does  not 
sustain  the  verdict  In  plaintiff's  favor,  in 
that  it  falls  to  establish  negligence  on  the 
pmrt  of  defendant's  servants,  and  that  It 
does  Indisputably  establish  contributory  neg- 
ligence on  the  part  of  plaintiff.  Tbe  conten- 
tion, as  to  the  charge  of  negligence  against 
defendant  in  failing  to  give  signals,  Is  that 
the  statutory  requirement  as  to  giving  sig- 
nals applies  only  to  legally  established  pub- 
lic road  crossings,  and  that  there  is  no  evi- 
dence to  show  that  the  place  where  plain- 
tiff received  his  injuries  was  such  a  cross- 
ing. The  argument  entirely  ignores  the  fact 
tbat  there  was  a  public  street  crossing  about 
40  feet  south  of  the  place  where  plaintiff 
was  struck  by  the  train,  that  tbe  engine 
and  cars  were  approaching  that  crossing, 
and  that  the  trainmen  were  then  under  le- 
gal obligation  to  give  the  signals  for  that 
crossing;  that  is  to  say,  to  keep  tbe  bell  or 
whistle  sounding  until  tbe  crossing  was 
reached  or  the  train  stopped.  Therefore, 
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tbe  point  whldi  learned  counsel  argue  wltb 
so  mutb  earnestness,  that  the  statutory  re- 
gnlrements  do  not  apply  except  to  legally 
established  road  crossings,  Is  not  reached 
In  this  case.  If  the  trainmen  were  guilty 
of  Diligence  In  tbe  particular  named,  which 
caused  plalntlfTs  Injury,  and  if  plalntlfiTwas 
not  a  trespasser  and  was  not  guilty  of  con- 
tributory negligence,  then  defendant  is  lia- 
ble for  the  damages.  St.  L.,  I.  M.  A  S.  Ry. 
Co.  V.  Shaw,  125  S.  W.  654;  St.  L.,  I.  M.  ft 
S.  Ry.  Co.  T.  Hudson,  86  Ark.  183,  110  S. 
W.  590. 

The  evidence  tends  to  show  that  the  place 
where  the  plaintiff  was  injured  had  for 
many  years — ^in  fact,  since  the  railroad  was 
first  put  into  operation — been  openly  and 
notoriously  used  by  the  public  as  a  crossing, 
and  that  It  was  used  as  one  of  the  ap- 
proaches to  tbe  depot  platform.  Those  who 
used  the  crossing  did  so  not  only  by  tbe 
permission,  but  upon  tbe  implied  Invitation 
of  the  company,  and  tbe  latter's  serranta 
owed  them  the  duty  of  exercising  ordinary 
care  to  avoid  injury.  Moody  v.  St.  L.,  I.  M. 
&  S.  Ry.  Co.,  89  Ark.  103,  115  S.  W.  400,  131 
Am.  St  Rep.  75;  M.  ft  N.  A.  Ry.  Co.  v.  Brat- 
ton.  85  Ark.  326,  108  S.  W.  618.  The  plain- 
tiff on  this  occasion  came  to  tbe  depot  on 
business  with  the  company,  and  had  the 
right  to  leave  the  premises  by  the  route 
commonly  used  by  the  public  under  permls- 
slon  from  the  company.  He  was  not  a  tres- 
passer, and  the  servants  of  the  company 
^ere  under  duty  to  exercise  care  not  to  in- 
jure him  while  he  was  crossing  the  track. 
There  was  also  evidence  of  negligence  on 
the  part  of  the  trainmrai  in  failing  to  keep 
a  lookout  while  backing  the  engine  and  cars 
down  tbe  side  tra(±.  St.  L.,  I.  M.  &  S.  Ry. 
Co.  V.  Sparks,  81  Ark.  187,  99  S.  W.  78. 

There  was  sufficient  evidence  to  Justify  a 
submission  to  the  jury  of  tbe  question 
whether  plaintiff  was  guilty  of  contributory 
negligence.  We  cannot  say,  as  a  matter  of 
law,  that  under  the  evidence  adduced  he  was 
guilty  of  n^llgence.  He  testified  that  be- 
fore he  attempted  to  cross  the  track  he 
"slowed  up,"  looked  and  listened  for  the 
train ;  ttiat  be  heard  the  noise  of  the  engine 
running  above  the  depot,  but  thought  It  was 
on  the  main  track.  His  view  up  the  side 
track  was  to  some  extent  obstructed  by  box- 
es of  freight  piled  on  tbe  platform  and  also 
by  the  two  freight  cars  standing  on  tbe  side 
track.  A  railroad  track  being  a  place  of 
danger,  It  is  the  duty  of  one  about  to  cross 
a  track  to  look  and  listen  for  the  approach 
of  trains,  and  It  is  held  in  law,  except  under 
Rpeclal  circumstances  which  excuse  the  omis- 
sion, to  be  negligence  for  a  traveler  to  fall 
to  observe  those  precautions.  It  Is  generally 
It  question  for  the  determination  of  the  trial 
Jury  whether  or  not,  under  a  glveu  state  of 
facts,  the  degree  of  vigilance  in  looking  and 
listening  was  sufllclent  to  amount  to  ordi- 
nary prudence  for  one's  safety  Tbe  travel- 
er la,  however,  deemed  to  have  discovered 


whatever  could  have  been  plainly  seeo  by 
looking,  and  whatever  could  have  been  heard 
by  listening.  St  I.'m.  ft  S.  Ry.  Co.  v. 
Johnson,  74  Ark.  872,  86  S.  W.  282 ;  St.  L., 
I.  H.  &  S.  Ry.  Ca  t.  Dlllazd,  78  Axk.  630. 
94  S.  W.  617. 

The  evidence  in  this  case  Justified  a  finding 
by  the  Jury  that  plaintiff  did  look  and  llBtm 
with  the  vigilance  of  an  ordinarily  prudrat 
person,  and  that,  without  any  negligence  in 
this  respect  on  bis  part,  he  failed  to  dlscoTer 
the  approach  of  tbe  train.  Plaintiff  admit- 
ted that  he  heard  tbe  engine  running  above 
the  depot,  but  it  was  for  the  Jury  to  de- 
termine whether  or  not  it  was  reasonable  for 
him  to  have  been  misled  In  supposing  that 
the  «iglne  was  on  the  main  track,  where  he 
bad  last  seen  it  He  had  a  right  to  rely  to 
some  extent  on  tbe  giving  of  tignala,  and  tbe 
jury  could  take  that  into  consideration  in 
determining  whether  or  not  he  was  in  tbe 
exercise  of  ordinary  care  In  attempting  to 
cross  the  track.  The  jury  was  warranted  in 
finding,  too,  that  tbe  failure  to  give  alcn>ls 
was  the  proximate  cause  of  the  Injury,  for 
notwithstanding  the  plaintiff  knew  that  the 
engine  was  running  above  tbe  d^t,  tbe  glr- 
ing  of  signals  would  have  apprised  him  of  tts 
approach.  If  a  lookout  bad  beoi  kept,  plain- 
tiff would  have  been  discovered  and  warned 
when  he  attempted  to  cross.  We  ocmelnde 
that  the  evidence  was  Btiffideut  to  sustain  tbe 
verdict 

The  court  gave  the  following  instruction, 
the  giving  of  wtaicb  Is  now  assigned  ts  error: 
"CO  It  was  the  duty  of  the  plaintiff  In  at- 
tempting to  cross  the  defendani/s  tradk  to 
look  and  listen,  to  ascertain  If  tbe  train  was 
approaching,  to  the  end  tbat  be  mlgbt  STold 
a  collision,  and  to  otbwwlse  use  ordinary 
care  to  prevent  his  being  injured.  So  in  tills 
case,  if  you  find  from  tbe  evidence  that  be- 
fore plalndfl  atteoqited  to  cross  defendant's 
trade  he  did  look  and  listen  tot  tbe  approach 
of  tbe  train  and  exercised  socti  ordinary 
care  and  diligence  as  a  man  of  ordinary 
dence  would  do  under  similar  circumstances, 
and  If  yon  fnrtber  beUeve  that  by  reason  nt 
tbe  failure  of  the  defendant  to  give  tbe  prop- 
er sli^l,  or  by  reason  of  plalntUTs  view  np 
the  track  being  obstructed  be  tailed  to  dis- 
cover or  bear  tbe  aiqproacb  of  tbe  train  with- 
out any  fault  on  his  part,  and  was  stxack  by 
said  train  and  Injured  while  attempting  to 
cross,  you  will  find  for  the  plaintiff."  The 
serious  defect  in  this  instruction  is  in  teUing 
the  jury  in  the  latter  part  thereof  tbat  if. 
"by  reason  of  plaintiff's  view  up  tbe  track 
being  obstructed,  he  failed  to  discover  or 
bear  tbe  approach  of  the  train,"  the  dtfoid- 
ant  would  be  liable.  We  cannot  understand 
why  this  language  was  used,  for  in  consider- 
ing the  other  Instructions  given  It  Is  not 
thought  that  the  court  could  have  meant  to 
say  that  tbe  failure  of  plaintiff,  on  account 
of  the  obstructions,  to  see  up  the  track  would 
render  the  defendant  liable.   It  Is  prob^e 
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that  In  framing  ttala  Instruction  It  was  In- 
tended to  use  the  conjunctive  participle 
"and"  instead  of  tlie  disjunctive  "or,"  so  as 
to  make  the  Instruction  state  the  law  to  be 
ttiat  if,  b7  reason  of  negHeence  of  the  train- 
men in  falling  to  give  signals,  and  by  reason 
of  the  plalntUTs  Tlew  being  otMBtmcted,  he 
did  not,  though  In  the  exerdae  of  dne  care, 
discover  the  approacb  of  the  train,  defendant 
would  be  liable.  Learned  counsel  for  defend- 
ant mast  have  so  construed  the  Instractlon 
at  fhb  time  It  was  givoi,  for  they  did  not 
object  to  that  part  of  it  ^ley  objected  only 
to  the  first  half  of  the  Instruction,  on  the 
ground,  qtedflcally  stated  in  their  objection, 
tbat  plaintiff  knew  that  the  train  was  run- 
ning and  tbe  trainmen  were  not  bound  to 
give  signals  to  warn  bim.  The  objection  to 
tlM  otiier  half  of  the  InstrucOon  cannot  be 
made  here  for  tbe  first  tlm&  Ibere  was  no 
general  objection  to  the  whole  Instruction. 

Error  Is  assigned  In  tbe  refusal  at  the 
court  to  gire  the  following  Instructions  asked 
by  defendant: 

"(3)  Ton  are  told  that  tbe  defendant  and 
the  paMic  each  have  tbe  right  to  use  a  pub- 
lic crossing;  and  that  it  Is  the  duly  of  a 
railroad  company  to  sound  tbe  whistle  or 
ring  the  bdl  before  it  runs  a  train  over  a 
puUlc  crossing;  but  this  duty  applies  only 
to  persons  lawfully  using  or  about  to  use  the 
public  crossings.  So,  in  this  case.  If  you  find 
that  the  plaintiff  was  struck  by  the  train  at 
a  place  not  a  public  crossing,  then  the  de- 
fendant owed  blm  no  duty  to  sound  the  wbis- 
tie  or  ring  the  bell,  and  if  it  failed  to  do  ao 
it  was  not  negligence." 

"(10)  You  are  also  told  that  the  law  re- 
quiring notice  to  be  given  of  tbe  approach  of 
trains  to  public  crossings  is  for  the  protec- 
tion of  persons  using,  or  about  to  use,  such 
crossings,  aud  has  no  application  to  persons 
not  using  nor  about  to  use  them.  So.  in  this 
case.  If  you  believe  from  the  evidence  that 
the  plaintiff  was  attempting  to  cross  tbe 
track  at  a  place  other  than  the  public  cross- 
ing, then  the  failure  of  tbe  defendant  to 
sound  tbe  whistle  or  ring  the  bell,  if  it  did 
so  fall,  was  not  n^llgence." 

Tbe  weakness  of  defendant's  contention, 
even  If  the  Statutory  requirement  for  the 
giving  of  signals  be  held  to  apply  only  to 
legally  established  public  crossings,  Is  In  as- 
suming tbat  because  plaintiff  was  not  at  such 
a  crossing  defendant  owed  him  no  duty  of 
protection.  We  have  already  shown  the  fal- 
lacy of  this  contention,  for  If  there  was  a 
duty  to  give  signals  on  approaching  a  public 
crossing,  and  plaintiff,  while  at  another 
place  where  he  had  a  right  to  b^  and  In  the 
exercise  of  care,  was  Injured  by  reason  of 
such  omission  to  give  signals,  deftedant  was 
liable. 

Error  Is  a1«o  assigned  In  modifying,  by 
striking  out  Uie  italicised  words,  tbe  follow- 


ing Instruction  requested  by  defendant:  "(-4) 
Ton  are  told  that  a  railroad  track  la  a  per- 
petual reminder  of  danger,  and  It  Is  negli- 
gence for  one  to  go  upon  a  track  without 
looking  and  listening,  and,  if  neceMOry,  stop- 
ping, to  ascertain  If  a  train  Is  approaching. 
So  in  this  case,  If  you  find  from  the  evidence 
that  the  plaintiff  went  upon  the  track  with- 
out exercising  these  precautions  and  was  in- 
jured, and  that  be  would  not  have  been  In- 
jured if  be  had  done  so,  your  verdict  should 
be  for  tbe  defendant" 

The  question  of  tiie  necessity  for  stopping 
to  look  or  listm  flor  a  train  has  no  i^ace  in 
this  case.  Plaintiff  was  miking  when  he  at- 
tempted to  cross  Uie  track  and  was  injured. 
He  Bays  that  he  "dowed  up"  and  looked  and 
listened,  and  heard  the  engine,  but  thought 
It  was  on  the  main  track.  Under  the  Acts 
of  this  case,  there  could  have  bem  no  neces- 
slty  for  sti^plng  to  look  and  listoi.  as  plain- 
tiff's senses  of  right  and  hearing  could  as  ef-* 
fectually  have  been  exercised  while  walking 
along  slowly  as  If  he  had  sto^Md.  Uoreorer, 
If  the  instruction  had  been  given  with  the 
omitted  words  in  the  latter  part  would 
have  been  misleading  In  stating  that  if  the 
plaintiff  "went  npon  the  track  without  exei> 
clring  these  precautions**  Ik  could  not  recov- 
er. The  words  "these  precautions"  ml^t 
have  been  understood  to  mean  to  stop  for 
the  purpose  of  tookinr  and  llstoilng,  and 
Imposed  on  plaintiff  tbe  duty  of  stopping, 
ev»  though  be  would  have  availed  nothing 
to  have  done  so. 

There  are  other  exceptions  to  the  giving 
and  refusal  of  instructions,  but  the  riews  we 
have  already  expressed  as  to  the  law  and 
facts  of  the  case  fully  dispose  of  all  of  the 
exceptions.  We  find  no  error.  Judgment  af- 
firmed. 


FORD  V.  STATBL 
(Supreme  Court  of  Arkansas.   Dea  B,  1010.) 

1.  Homicide  (|  300^  — SELr>DBrENBB— In- 

STBUCTIONS. 

Because  of  the  Idea  of  defendant  being 
without  fault  in  not  having  lovited  or  provok- 
ed the  assault  not  being  iucluded  tbereio,  de- 
fendant's requested  instruction,  that  if  prior  to 
the  shootlUK  deceased  had  made  threats  against 
his  life,  which  were  communicated  to  bim,  be 
had  a  right  to  arm  himself  for  the  purpose  of 
protecting  his  life  against  such  threatened  as- 
aaulta,  and  If  after  a  knowledge  of  such  threats 
defendant  met  deceased,  and  at  such  time  de- 
ceased's words  and  conduct  were  of  such  hostile 
nature  as  to  lead  defendant,  acting  aa  a  rea- 
sonably prudent  person,  to  believe  that  deceased 
was  then  in  tbe  act  of  carrying  sndi  threats 
into  execution,  be  was  not  required  to  retreat, 
but  had  a  right  to  shoot  deceased,  was  properly 
refused. 

[Ed.  Note.— For  other  eases,  see  Homicide. 
Cent.  Dig.  GS  614-632;  Dec  Dig.  |  800.*] 

2.  Cbiuihal  Law  (|  868*)— Bvideitcb— Res 

QtgCM. 

Evidence  that  at  the  time  of  the  shooting 
the  exclamation  "Oh,  don't!"  from  the  Immed^ 
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ate  Tieiiiltr  theieof  wu  hetrd,  it  admiisible  as 
a  IMrt  of  the  rea  geats,  it  having  been  a  spon- 
taneous exclamation,  even  tf  made  by  a  by- 
stander. 

[Dd.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  H  806*  812,  815^  821;  Dec. 
Dig.  I  368.*]  ^ 

8.  Cbiuihai.  hA.w  (I  45&*)— BnosirCB— Opxh- 

lOKB. 

Wltnetsea.  in  the  case  of  a  killing  by  dioot- 
iug  with  buckshot,  may  state  vbere  a  line 
drawn  across  the  gun  wads,  found  on  the  ground 
near  a  pUe  of  cross-ties  some  feet  from  the 
body  of  deceased,  and  on  across  the  body,  wonld 
strike  a  certain  house  beyond  the  body,  and 
where  such  line  drawn  from  near  the  comer 
of  the  house,  where  buckshot  struck,  across  the 
body  and  on  over  the  wads,  would  strike  the 
pile  of  cross-ties  at  the  other  end;  this  being 
but  an  accurate  way  of  describing  the  oondi- 
tions  to  the  jury,  and  not  requiring  any  previ- 
ous training  or  skill  on  the  part  of  the  wit- 
nesses to  testify  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1048-1050;  Dec  Dig.  | 
459.*] 

■  4.  CanfiNAL  Law  (i  11^*)— Haxkuess  Eb- 
■OB— Aduission  of  Evidence. 

Any  error  la  permitting  nonexperts  to  tes- 
tify to  the  range  of  the  bulleta  in  the  tK>dy  of 
deceased  was  harmless;  a  duly  qualified  expert 
liaving  testified  to  the  aame  thing,  and  there 
having  been  no  dispute  about  it. 

IBA.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  S137-8148;  Dec  Dig.  I 

lies.*] 

S.  Crjutvai.  hKW  (f  1149*)— Habkucsb  Eb- 

BOB— AdHUSIOB  or  EVXDKIfOB  — DiBBCXION 

TO  DlSBEOABD. 

Testimony  that  a  week  before  the  killing 
witness  had  seen  near  deceased's  honse  some 
one  who  lo<Aed  like  defendant,  appearing  to 
have  a  stick  In  bis  hand,  could  not  have  been 
prejudicial,  in  view  of  the  direction  to  the  Jury 
at  the  time  to  disregard  It,  unless  the  evidence 
showed  the  person  waa  defendant 

[Ed.  Note. — For  ottier  caaea,  aee  Criminal 
Law,  Cent.  Dig.  H  Dec  Dig.  | 

X169.»] 

0.  HOUICZDK    (f  171*)— ETIDBNCV— PHTSIOAL 

Conditions. 

£>vidence  of  a  disturbed  condition  of  the 
ground  behind  a  pile  of  ties,  near  the  shooting, 
as  though  one  had  stood  or  walked  there,  was 
admissible  as  a  circumstance,  however  little 
weight  it  would  be  entitled  to,  though  the  wit- 
ness could  not  say  whether  the  tracks  were 
made  by  persons  or  animals,  or  on  the  night  of, 
or  on  tJie  morning  after,  the  shooting, 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  11  351-358;  Dec.  Dig.  |  171.*] 

7.  HOlflCIDB  (II  165.  166*)— BVZDERCE— FCEL- 

IKOH  OF  PaETIES  AND  AlOTIVK. 

That  prior  to  the  shooting  an  Indictment, 
still  pending,  had  been  found  against  defend- 
ant, on  deceased's  testimony,  for  an  assault 
with  intent  to  kill  deceased,  is  admissiMe  to 
show  the  state  of  feelings  between  them,  and 
motive  for  the  shooting. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  319-331;  Dec.  Dig.  S8  165,  166.*] 

8.  Criuinal  Law  <|  1169*)— Haruuess  Eb- 
bob— admission  of  evidence. 

Admission  of  evidence  only  tending  to  show 
guilt  of  a  higher  degree  of  the  crime  tnan  that 
of  which  dwsndant  waa  convicted  was  barm- 
leaa. 

[Eld.  Note. — For  other  casea,  see  Criminal 
Law,  Cent  Dig.  If  3137-3143;  Dec  IMg.  { 
1169.*] 


Appeal  from  Circuit  Court,  Lafayette  Coan- 
ty ;  Jacob  M.  Carter,  Judge. 
Burke  Ford  was  convicted  of  murder,  aud 

appeals.  Affirmed. 

Searcy  &  Parks  and  Powell  &  Taylor,  for 
appellant  Hal  L.  Norwood,  Atty.  Gen^ 
Wm.  H.  Sector,  Asat  Atty.  Gen.,  for  the 

State. 

KIRBT,  J.  The  appellant,  Burke  Ford, 
was  Indicted  for  murder  in  the  first  degree 
for  killing  C.  G.  Wooley,  and,  after  plea  of 
not  guilty,  on  trial,  convicted  of  murder  In 
the  second  degree,  and  sentenced  to  21  years 
In  the  penltrastlary. 

The  evidence  shows  that  C  G.  Wooley  was 
killed  telng  shot  twice  with  a  double-barrel- 
ed shotgun  loaded  with  buckshot  early  on 
the  night  of  December  31,  1909,  while  on  his 
way  from  the  depot  house  near  some  piles 
of  cross-ties  on  the  side  of  tbe  street  near  its 
crossing  of  the  railroad  track  In  tbe  town  of 
Lewlsvllle.  A  hotel  proprietor  by  Ibe  name 
of  Mat  E.  Mnlkey  was  tbe  first  to  reacb  the 
scene  of  tbe  tragedy.  Tbe  man  who  was 
shot  according  to  this  witness,  Mulk^,  liv- 
ed only  about  two  minutes  after  he  reached 
him,  and  never  made  any  statement  whatever 
as  to  the  cause  of  the  difficulty,  which  ended 
80  suddenly  in  his  death.  Another  witness 
for  tbe  state  testified  that  be  heard  some  one 
crying  out,  "Oh.  don't!"  and  that  be  saw  tbe 
flash  of  a  gun,  and  that  tbe  cry  seemed  to 
proceed  from  the  Immediate  vicinity  of  the 
shots,  although  the  witness  did  not  identify 
the  voice  as  being  either  the  voice  of  the  man 
who  was  killed,  or  of  tbe  accused.  Tbe 
mortally  wounded  man,  whose  name  was 
Wooley,  was  lying  doubled  up  on  tbe  ground, 
with  his  coat  buttoned  up,  and  the  witness, 
Mulkey,  took  from  his  hip  pocket  a  revolver, 
which  was  almost  securely  concealed  In  the 
pocket,  and  could  only  Just  be  seen  by  the 
witness.  In  a  short  time  quite  a  crowd  had 
gathered  about  tbe  body.  There  were  found 
upon  tbe  ground,  close  to  this  pile  of  cross- 
ties,  a  number  of  gun  wads,  some  feet  distant 
from  the  body.  A  straight  line  drawn  from 
the  gun  wads,  across  the  body,  would  bit 
near  tbe  comer  of  a  bouse  alKHit  ISO  feet 
away,  and  It  was  found  that  ballets  bad 
struck  near  the  oomw  of  this  house.  The 
same  straight  line  drawn  from  tbe  point 
where  the  bullets  were  found  across  the  de- 
ceased's body,  and  In  line  with  tbe  gun  w«ds, 
would  pass  over  tbe  corner  of  the  cross-ties. 
A  casual  examination  on  tbe  part  of  a  phy- 
sician and  one  other  witness  showed  that  tbe 
bullets  ranged  upward  in  tbe  body  of  de- 
ceased. A  short  time  after  tbe  shots  were 
fired.  Burke  Ford,  the  appellant  in  this  case, 
was  aeea  in  front  of  tbe  courthouse,  and 
there  admitted  voluntarily  that  he  had  kill- 
ed Wooley,  and,  when  asked  what  he  klUed 
him  for,  he  said  that  that  waa  his  tniatiKSS, 
and  that  be  did  not  care  .to  say. 
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It  was  shown  In  evidence  by  several  wlt- 
neases  that  the  deceased  and  the  accused  had 
had  a  trouble  several  months  prior  to  the 
kUUnff,  and  that  as  a  result  of  that  dlf- 
flenltr  an  Indictment  had  been  returned 
against  Uie  accused,  charging  him  with  an  as- 
sault with  the  intent  to  kill  the  deceased; 
that  this  Indictment  was  secured  upon  the 
testimony  of  the  deceased,  who  was  'to  be  a 
witness  at  the  trial,  which  was  to  have  tak- 
en place  at  the  December  term  of  court  in 
1900.  It  mts  also  shown  that  the  accused 
liad  been  In  the  habit  for  some  time  of  carty- 
Ing  a  double-barrai  Shotgun  wtfli  him  wher- 
Bver  he  w«it,  and  one  witness  testified  that 
on  the  nl^t  before  Christmas  he  saw  some 
one  near  Wool^'s  house  that  very  mudi  re- 
Bembled  the  accused,  but  that  he  was  not 
positive  that  It  was  him,  and  that  be  was 
carrying  something  that  looked  like  a  stlA. 
It  was  shown  1^  witnesses  that  behind  the 
pile  of  cross-ties,  heretofore  mentlmied,  that 
the  ground  had  been  considerably  tradced 
up,  and  the  theory  of  the  prosecution  was 
that  the  accused  bad  stationed  himself  be- 
hind this  pile  of  ties,  and  there  had  patiently 
awaited  until  the  deceased  passed  along  the 
road,  which  came  tnm  his  house,  and  which 
the  accused  knew  he  <decea8e^  would  travel 
that  evening ;  that,  when  he  did  come  along 
lat«,  he  fired  on  him  at  close  range,  with 
two  barrels  loaded  with  buckshot 

The  appellant  testified  that  he  shot  the  ac- 
cused, and  that  he  did  so  acting  In  self-de- 
fense;  that  numerous  parties  had  told  falm 
that  the  deceased  had  threatened  his  llf6; 
tiiat  he  (deceased)  went  armed  at  all  times, 
And  that,  Uierefor^  he  carried  his  gun  with 
him  that  he  might  protect  himself  from  any 
assault  that  the  deceased  mi^t  make  uptm 
him ;  that  on  the  night  of  ttie  killing  he  was 
oomitig  down  the  street,  when  he  saw  the  de- 
ceased approaching  him ;  that  he  stepped  out 
of  the  road  in  order  that  the  deceased  might 
pass  wittiont  his  being  seen,  and  ttaertfore 
that  a  difficulty  might  be  avoided.  He  testi- 
fied, however,  that  the  deceased  recognized 
him,  and  utt^ng  an  oath,  declared,  "I  have 
got  you  now,**  and  at  the  same  time  threw 
his  right  hand  to  his  hip  podtet,  as  If  in  the 
act  of  drawing  a  rev(dver  therefrom;  that 
he  from  tiie  action  of  the  deceased  wtm  con- 
vinced that  he  was  about  to  make  a  deadly 
assault  upon  him,  and  was  even  In  the  act 
of  about  to  draw  a  pistol  for  that  purpose, 
and  that  he  cocked  one  of  the  bairela  of  his 
gnn,  and,  wldiout  putting  the  gun  to  bis 
shoulder,  fired;  that  he  did  not  know  when 
he  co<Aed  or  fired  the  other  barrel ;  that  he 
went  home  and  afterwards  surrendered  to 
the  sheriff,  telling  him  that  he  had  killed  the 
deceased.  Appellant  testified  that  he  had  no 
desire  to  get  the  accused  out  of  the  way  so 
that  he  might  not  tesUfy  against  him;  that 
be  had  even  left  the  county  and  state  In 
order  to  avoid  having  difficulties  with  him. 

Appellant  introduced  as  a  witness  a  color- 
ed man,  who  lived  on  bis  brother's  place. 


who  testified  that  at  about  8  o*cloCk  on  the 
evening  of  the  killing  he  met  the  accused 
down  the  street  across  the  railroad,  and 
that  he  spoke  to  him,  and  the  accused  told 
him  he  was  going  to  his  brother's  house; 
that  this  was  about  8  o'clo(^  and  before  the 
shooting,  llils  testbnony  does  not  corre- 
spond with  the  testimony  of  J.  B.  Hmnegan, 
a  witness  for  the  stat^  who  testified  that 
after  the  shooting  be  and  the  circuit  cl^ 
and  one  other  party  saw  the  accused  in  front 
of  the  courthouse,  at  which  time  he  admitted 
that  be  had  killed  the  deceased,  and  that  his 
reasons  for  doing  so  he  did  not  desire  to  01- 
vul^ ;  that  at  this  time  it  was  not  yet  7;S0 ; 
that  he  knovrs  this,  because  the  train  had 
not  com&  The  testimony  of  the  n^ro  about 
meeting  the  accused  walking  down  the  street 
towards  bis  brother's  house  was  for  the  pur- 
pose of  showing  that,  if  that  wwe  the  ac- 
cused, he  could  not  have  been  stationed  be- 
hind the  pile  of  ties,  lying  In  ambush  for 
the  approach  of  the  num  whom  he  after- 
wards killed.  The  accused  testified  that  he 
was  not  behind  the  pUe  of  cross-ties,  but 
was  some  six  or  eight  feet  from  the  end 
thereof.  The  accused  also  denied  that  the 
deceased  made  any  statement  or  outcry,  ex- 
cept that  mentioned  above,  before  the  fatal 
shots  wen  fired,  but  stated  that;  after  he 
fired  the  first  time,  the  deceased  did  make 
some  statement,  but  what  It  was  he  did  not 
know. 

O.  O.  Du  Bose,  a  witness  for  the  state,  tes- 
tified: "I  am  the  clerk  of  drcolt  court,  and 
was  last  December  and  January.  There  was 
a  case  pending  In  court  here  in  which  Burke 
Ford  was  diarged  with  an  assault  with  In- 
tent to  kill  on  one  G.  O.  Wooley,  In  which 
Wooley  was  a  witness  here  at  that  term  of 
court  The  case  was  set  for  trial  a  week 
after  that  time;  don't  know  exact  dat& 
Wooley  was  killed  In  December,  and  tlw  trial 
was  set  for  the  following  Monday  or  Tues- 
day. Tea,  sir ;  charged  with  aasault  with  In- 
tent to  kill.  Defendant  was  under  bond." 

Other  testimony  will  be  noted  alpng  vrith 
the  objectlans  to  it 

The  court  gave  13  instructions  at  the  re- 
quest of  the  state,  each  being  objected  to  by 
defendant,  gave  6  on  the  part  of  defendant 
and  refused  to  give  instruction  Na  8  asked 
by  defendant  which  reads:  "(3)  The  Jar? 
are  instructed  that  If  they  find  from  the  evi- 
dence that  prior  to  the  shooting  the  deceased 
had  made  threats  against  the  life  of  the  de- 
fendant  and  that  these  tbreats  had  been 
communicated  to  the  defendant  before  the 
shooting,  then  you  are  told  that  the  defend- 
ant had  a  rl^t  to  arm  with  a  shotgun  for 
the  purpose  of  protecting  bis  own  life  against 
such  threatened  assaults,  and  If  yon  find 
that  after  a  knowledge  of  these  threats,  de- 
fendant met  deceased,  and  at  uld  time  the 
words  and  conduct  of  deceased  were  of  such 
hostile  nature  as  to  lead  the  defendant  act* 
Ing  as  a  reasonably  prudent  prawm,  to  be- 
lieve that  tb»  deceased  was  then  In  the  act 
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of  carrying  sach  threats  Into  execution,  then 
yoa  are  told  that  he  was  not  required  to  re- 
treat, but  had  a  right  to  shoot  the  deceased." 
From  the  verdict  of  guilty  and  Judgment  de- 
fendant appealed. 

It  Is  contended  that  the  court  erred  In  per- 
mitting the  introduction  of  certain  testimony 
over  defendant's  objection,  and  In  refusing 
defendant's  requested  instruction  No.  B.  Was 
error  committed  In  refusing  said  Instruction? 
We  do  not  think  so.  The  defendant  wonld 
not  have  the  right  to  arm  himself  to  pro- 
tect his  life  against  threatened  assanlt  by 
another,  and  seek  him  and  provoke  him  to  a 
difficulty,  and  then,  when  the  danger  appear* 
ed  to  be  imminent  and  Impending,  stand  his 
ground,  and  slay  his  adversary  to  prevent 
great  bodily  harm  or  death  to  himself,  and 
this  Idea  of  defendant  being  without  fault  in 
not  having  invited  or  provoked  the  assault 
should  have  been  included  in  the  instruction. 
Bishop  V.  State,  73  Ark.  S68,  84  S.  W.  707; 
Nash  V.  State,  73  Ark.  399,  84  S.  W.  4d7; 
Blalr  V.  State,  69  Ark.  558,  64  -S.  W.  948. 

Defendant's  next  contention  that  the  court 
erred  In  permitting  a  witness  for  the  state 
to  testify  that  at  the  time  of  the  shooting  he 
heard  some  one  without  knowing  who  It  was 
hollow  "Oh,  don't!"  Is  without  merit 

John  Tuland  stated  that  he  saw  the  flash 
of  the  gun  fire  over  close  to  Ingram's  house, 
heard  the  exclamation  "Oh,  don't  I"  emanat- 
ing from  the  vicinity  of  tlie  firing,  and  at 
about  the  same  time  he  saw  the  flash.  He 
did  not  know  whose  voice  it  was,  could  not 
say  whether  It  was  made  by  deceased,  or 
some  one  else,  but  that  It  was  In  the  imme- 
diate vicinity  of  the  flrlng  and  simultaneous 
with  It.  There  was  no  evidence  from  which 
it  could  have  been  inferred  tliat  the  state- 
ment was  made  by  some  bystander  or  eye- 
witness, and,  even  if  It  had  been,  it  was  a 
spontaneous  exclamation,  clearly  a  part  of  the 
res  gestse,  and  admissible  as  such.  Wigmore, 
EMdence,  H  17S5,  1790;  AK>leton  v.  State, 
61  Ark.  590,  S3  S.  W.  1066;  Beal-Doyle  Dry 
Goods  Oo.  V.  Carr,  86  Ark.  479,  108  S.  W. 
1063;  Wharton  on  Evidence,  258,  267;  11 
Ehicy.  Bvidence,  316. 

Neither  do  we  think  there  was  error  in 
permitting  witnesses  to  state  where  a  line 
drawn  across  the  gun  wads  and  on  across 
the  body  of  deceased  would  strike  a  certain 
house  beyond  the  body,  nor  where  such  line 
drawn  from  near  the  corner  of  the  house 
where  the  bullets  struck  across  the  body  and 
on  over  the  wads  would  strike  a  pile  of  cross- 
ties  at  the  other  end.  It  se^s  to  us  this  is 
but  an  accurate  way  of  describing  the  con- 
ditions to  the  Jury,  and  it  would  certainly 
not  require  any  previous  training  or  skill 
on  the  part  of  the  witness  to  testify  thereto. 

It  l8  further  objected  that  nonexpert  wit- 
nesses were  permitted  to  testify  to  the  range 
of  the  bullets  in  the  body  of  deceased,  but, 
if  Buch  was  error,  It  was  not  prejudicial, 


since  Dr.  Bright,  a  duly  qoalifled  expert  wit- 
ness, testified  that  they  ranged  upwards,  and 
there  was  no  dispute  about  it  anyway. 

The  testimony  of  Dean  Gaines  tliat  he  tiad 
seen  some  one  near  Wooley'a  house  at  night 
the  week  before  the  killing  that  It  looked 
like  Burke  Ford,  but  he  did  not  know  who  it 
was,  and  whoever  it  was  appeared  to  have 
a  stick  in  his  hands,  could  not  have  been  prej- 
udicial. If  It  was  error,  since  the  court  di- 
rected the  Jury  at  the  time  to  dlsr^ard  it 
entirely,  unless  the  evidence  showed  It  was 
Ford.  We  do  not  think  the  conrfs  permit- 
ting the  Introduction  of  testimony  showing 
the  distnrt>ed  condition  of  the  ground  be- 
tween ties  or  behind  the  plies  of  ties  as 
though  some  one  bad  stood  or  walked  there 
when  witnesses  could  not  say  whether  the 
tracks  were  made  by  persons  or  animals,  or 
on  the  nigjit  of  or  the  morning  after  the 
shooting,  was  erroneous,  as  it  was  a  circum- 
stance tlut  could  be  taken  Into  considera- 
tion, however  little  w^ht  it  wonld  be  en- 
titled to  before  the  Jury.  Now  as  to  the  in- 
troduction of  the  evidence  by  the  drcnit 
clerk  Du  Bose  that  an  Indictment  bad  been 
found  against  defendant  Ford  for  assaulting 
Wooley  with  intent  to  kill  upon  deceased's 
testimony  as  prosecuting  witness.  It  la  not 
proper  to  attempt  to  prove  one  guilty  of  one 
offense  by  evidrace  that  he  has  been  indict- 
ed for  the  commls^on  of  another  offense,  but 
we  cannot  think  It  Improper  to  prove  sncb 
fact  to  show  the  state  of  feeling  existing  be- 
tween the  same  parties,  as  in  this  case,  and 
there  could  have  been  no  prejudicial  error  In 
permitting  it  since  many  other  witnesses  tes- 
tified to  it,  and  defendant  himself  stated  he 
had  cut  deceased  with  a  razor  and  had  re- 
turned to  stand  trial  therefor,  and  had  this 
very  night  been  to  town  to  see  his  lawyers 
relative  to  the  defense  of  the  case.  We  also 
think  it  was  permissible  to  show  this  Indict- 
ment found  upon  the  testimony  of  the  de- 
ceased as  prosecuting  witness  as  conducing 
to  prove  a  motive  on  the  i>art  of  def«idant 
for  the  klUlng. 

All  the  testimony  about  the  introduction 
of  which  defendant  complains  only  tended  to 
convict  him  of  murder  In  the  first  ~  degree, 
and,  since  the  Jury  have  found  him  guilty  of 
a  much  lower  grade  of  oftenae.  It  Is  appareait 
that  no  harm  has  been  done  him  by  its  In- 
troduction. 

On  the  whole  case  we  do  not  find  any  re- 
verslbie  error,  and  the  Jodgment  Is  afflrmed. 


DISTRICT  GRAND  I/)DGB  NO.  11  t. 
PRATT. 

(Supreme  Court  of  Arkaosas.    Dec.  6.  IdlOJ 

1.  Tbial  ({  252*)  —  iHsnuciioRS— JCerucA- 
BiLiTT  TO  Evidence. 

In  an  action  on  a  mutual  benefit  insntaaec 
policy,  in  which  there  was  no  evidence  that  die 
officers  had  i&  any  way  estopped  the  InsBm 
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from  relyliw  on  mtch  noo-parDieDt,  an  iostruc- 
tion  that  If  the  ofBcera  of  toe  local  lodge  bad 
caused  th«  deceased  to  believe  that  a  Btiict  per- 
formance on  ber  part  would  not  be  exacted, 
etc;,  a  forfeitan  could  not  be  Insisted  upon, 
was  improperly'  given. 

[Bd.  Note.— For  otber  cases,  see  Trial,  Cent 
Dig.  H  596-612 ;  Dec.  Dig.  |  262.«] 

2L  INBUBANCE  (|  828*)— MOTOAL  BEKEFIT  IN- 
TO BANCS— ACTI  0  ITS— DbFBN6B»— TECHNIC  AL. 
It  is  not  a  technical  defense  for  a  mutual 
benefit  Insurance  association  to  insist  tbat  the 
policy  is  voided  because  of  lapse  in  payment  of 
daes,  and  bence  an  iostmction,  in  a  case  where 
tbat  defense  was  Interposed,  that  technical  de- 
fenses are  not  tevored  in  actions  on  insurance 
poUciee,  was  misleadins  and  Improper,  e«iecial- 
ly  ax  the  court  did  not  define  technical  defenses. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  2010;  Dec  Dig.  |  826.*] 

3.  Tbial  (I  25l»)  —  iNflTBUCTiONS— Applica- 
bility TO  iBsms. 

In  an  action  on  a  mntnal  benefit  Insnruoe 
policy,  the  issue  was  whether  the  insarcd  bad 

fully  paid  her  assessments.  By  the  terms  of 
the  policy,  an  insured  was  not  entitled  to  sick 
benefits  when  in  arrears.    An  instruction  was 

fiven  that,  when  an  insured  has  money  due  him 
rom  a  lodge  on  account  of  sick  benefits,  he 
has  a  right  to  rely  on  the  lodge  to  deduct  from 
the  amount  to  pay  dues.  Held,  that  this  In- 
struction was  wholly  Inapplicable  to  the  Issue; 
the  issue  being  whether  the  insured  was  In 
arrears  at  the  beginning  of  her  illness  before 
any  sick  benefits  would  have  twen  due. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  C87-695;  Dec.  Dig.  1  251.*] 

4.  Appeal  and  Bkbob  (|  106e*)— Review— 
H^BMLEaa  Ebbob—Absisact  Instbdctions 
— PBKacKPnoN  or  Pbejcdice. 

Where  abstract  instructions  are  given.  If 
they  are  misleading,  they  will  be  held  prejudi- 
cial and  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4220;  Dec.  Dig.  f  1066.*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;  W.  H.  Evans.  Judge. 

Action  by  Mary  Pratt  against  District 
Grand  Lodge  No.  11,  Endowment  of  the  G. 
n.  O.  of  O.  F.  From  a  Judgment  for  plaln- 
tur,  defendant  appeals.  Reversed  and  re- 
manded. 

Appelant  was  a  benefit  society  organized 
under  the  laws  of  Arkansas.  It  Issued  to  Its 
members  a  benefit  certificate  which  entitled 
the  beneficiaries  to  the  amount  named  there- 
in within  90  days  after  proof  of  the  death 
of  the  member  In  good  standing.  Appellee 
was  a  beneficiary  under  a  policy  Issued  to  her 
sister  Victoria  Pratt,  who  was  a  member  of 
the  society.  The  tatter  died  August  8,  1008, 
and  ai^llee  brought  this  suit,  alleging  tbat 
her  sister  bad  complied  with  all  the  condi- 
tions of  the  policy,  and  that  appellee  was 
therefore  entitled  to  recover  the  amount 
named  therein  ($250)  for  which  she  prayed 
Judgment  and  also  for  penalty  and  attorney's 
fees.  The  answer  denied  that  Victoria  Pratt 
bad  complied  with  the  conditions  of  the  pol- 
icy, and  denied  liability.  The  policy  requir- 
ed as  a  condition  of  recovery  tbat  the  mem- 
ber shall  have  "complied  with  all  the  rules 
and  regulations"  of  the  "Benefit  Association." 


tbat  lie  shall  liave  been  In  '^good  BtaDdius  at 
the  time  of  bU  death."  ud  "ahaU  have  paid 
all  fines,  does  and  asseBsments  Imposed  by 
the  order  at  the  time  same  became  dne." 
Members  were  "nnflnandal"  when  they  owed 
an  amount  In  excess  of  $1.60  *Yor  fines  dues 
or  any  assessmentB."  "When  nuflnauclal, 
members  were  not  entitled  to  side  benefits, 
and.  if  such  membm  died,  they  were  not  en- 
titled to  anything.  A  member  could  not  be 
reinstated  while  sick." 

A  law  of  the  aodety  provided  that:  "A 
member  who  la  flnandal  and  takoi  aide  can- 
not while  he  remains  sick  become  nonfinanr 
clal,"  as  it  Is  the  dnty  of  tiie  lodge  to  de- 
duct his  or  her  Ind^tedness  from  his  or  her 
sick  benefits.  The  qoarters  were  known  as 
"January.  April,  July,  and  October."  The 
regolatlcns  required  the  quarterly  dues  to  "lie 
paid  promptly  and  regularly."  The  quarter^ 
ly  dues  bad  to  be  "In  the  hands  of  the  en- 
dowment secretary  within  thirty  da^  after 
the  b^lnnlng  of  the  quarter."  A  general  law 
of  the  society  provided:  "The  secretary  of 
every  lodge  Is  hereby  required  to  notify  every 
nonfinancial  or  forfeit  member  of  bis  being 
noufinancial  or  forfeit,  with  the  amount  of 
his  or  her  indebtedness,  adding  to  each  no- 
tice a  fine  of  twenty-five  cents,"  and  "provid- 
ed, further,  that  no  fines,  taxes  or  assess- 
ments shall  be  considered  as  being  due  and 
collectible  until  after  the  expiration  of  one 
calendar  month  from  their  imposition,  and 
the  secretary  shall  give  to  each  member  a 
notice  of  the  Imposition  of  such  fine,  special 
tax  or  assessments  at  least  twenty  days  be- 
fore the  same  shall  become  due." 

On  behalf  of  appellant,  there  was  testimo- 
ny tending  to  prove  that  Victoria  Pratt  was 
"unfinandal"  before  she  became  side  on  July 
4,  1908;  that  she  owed  in  dues,  fine,  assess- 
ment, and  penalty  In  an  amount  equal  to 
$2.50;  that  notice  was  given  her  of  the  de- 
linquency June  22,  190a  On  behalf  of  ap- 
pellee, there  was  testimony  tending  to  prove 
that  Victoria  Pratt  was  in  good  standing 
with  tbe  lodge  at  the  time  of  ber  death.  At 
tbat  time  she  was  the  treasurer  of  the  so- 
ciety. She  had  not  been  suspended  or  ex- 
cluded for  misconduct  or  nonpaymwt  of  dues, 
etc.  A  card  signed  by  the  secretary  was  held 
by  each  of  the  members  showing  when  their 
dues,  etc..  were  paid.  Victoria  Pratt  at  the 
time  she  was  taken  side  held  such  a  card 
showing  that  she  was  flnaiiclal.  There  was 
a  confiict  In  the  evidence  as  to  whether  the 
card  reflected  the  truth  as  to  the  standing  of 
Victoria  Pratt  The  appellant  contended,  and 
Its  evidence  tended  to  prove,  tbat  the  indorse- 
ments on  the  card  showing  that  Victoria 
Pratt  had  paid  her  dues,  etc.,  were  forgeries. 
The  testimony  on  behalf  of  appellee  tended 
to  show  to  the  contrary.  The  testimony  on 
behalf  of  appellee  also  tended  to  prove  that 
no  notice  was  given  Victoria  Pratt  of  any  do- 
linquency. 
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The  court  at  the  request  of  aiqwllee  grant- 
ed the  following  among  other  prayers: 

If  payment  of  aHsesBment  had  been 
frequently  allowed  to  be  made  after  due  and 
the  officers  of  the  local  lodge  had  by  their 
course  in  conducting  business  caused  the  de- 
ceased to  believe  tliat  strict  performance  on 
her  part  would  not  be  exacted,  then  a  for- 
feiture could  not  be  Insisted  upon  because  of 
the  nonpayment  of  the  last  assessment,  and 
the  plaintiff  would  be  entitled  to  recover. 

"(2)  The  Jury  Is  Instructed  that  technical 
defenses  to  actions  upon  Insurance  policies 
are  not  regarded  with  favor  by  the  courts. 

"(8)  When  an  Insured  has  money  due  him 
from  a  lodge  on  account  of  sick  benefits,  he 
has  a  right  to  rely  on  the  lodge  to  deduct 
from  the  amount  to  pay  dues." 

Exceptions  were  duly  saved  to  the  ruling 
of  the  court  in  granting  the  above  prayers. 
A  verdict  was  returned  in  favor  of  appellee 
for  $260.^  Jndgmait  was  entered  against  ap- 
pellant for  that  Bom,  and  It  dnly  prosecutes 
this  appeal. 

Scipio  Jones  and  W.  R.  Donham,  tor  appel- 
lant  R.  S.  Bowers,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  only  question  In  this  case  under  the  evi- 
dence was  whether  or  not  Victoria  Pratt  a1 
the  time  she  was  taken  sick  July  4,  1908, 
was  In  arrears  to  the  society  of  which  she 
was  a  member  In  excess  of  the  sum  of  fl.50. 
If  she  was  dne  the  society  at  that  time  a 
sum  in  excess  of  that  amount,  she  was,  ac- 
cording to  the  laws  of  the  society,  "unflnan- 
dal,"  and  not  entitled  to  sick  benefits. 

This  being  the  question  of  fact  for  the  jury 
to  determine  under  the  evidence,  the  court 
erred  In  giving  the  Instructions  we  have  set 
out  In  the  statement  and  numbered  1,  2,  and 
3,  respectively.  These  instructions  were  ab- 
stract, misleading,  and  therefore  prejudicial. 
We  find  no  evidence  to  warrant  the  court  In 
submitting  to  the  Jury  the  question  as  to 
whether  or  not  the  appellant  was  estopped 
by  the  conduct  of  Its  officers  from  Insisting 
on  the  forfeiture  of  the  policy,  or  benefit  cer- 
tificate, for  the  nonpayment  of  dues  by  Vic- 
toria Pratt  If  Victoria  Pratt  was  unfinan- 
cial  on  account  of  the  nonpayment  of  dues 
under  the  lavrs  of  appellant  at  the  time  she 
was  taken  sick,  then  there  was  nothing  In 
the  evidence  to  warrant  a  finding  that  appe- 
lant was  estopped  from  insisting  on  such  non- 
I>ayment  as  a  defense  to  the  present  suit 
If  Victoria  Pratt  was  nonflnanclal  according 
to  the  laws  of  the  appellant  at  the  time  she 
became  111  (July  4,  1908),  then  such  d^ense 
was  not  technical,  but  substantial.  Where 
there  was  a  sharp  conflict  In  the  evidence  as 
to  whether  or  not  Victoria  Pratt  had  com- 
piled with  the  laws  of  the  society  upon  which 
was  founded  her  right  to  Its  Insurance  bene- 
fits, It  was  error  for  the  court  to  tell  the 
Jury  that  "technical  defenses  to  actions  on 


Insurance  policies  are  not  favored  by  the 
courts."  ^Is  was  calculated  to  cause  the 
Jury  to  believe  that  the  defense  set  up  by 
appellant  here  was  technical,  and  that  al- 
thou^  they  might  find  It  supported  by  the 
evidence,  yet.  Inasmuch  as  It  was  technical, 
they  need  net  look  upon  It  with  favor.  The 
court  did  not  tell  the  Jury  what  was  meant 
by  "technical"  defensea,  and,  Inasmuch  as 
the  defenses  set  up  by  appellant  were  not 
technical,  the  Instruction  was  well  calculat- 
ed to  mislead  the  Juiry  and  to  prejudice  appel- 
lant 

If  Victoria  Pratt  was  "unfiimnclar  at  the 
time  she  became  111,  th^  under  the  laws  of 
the  society  she  was  not  entitled  to  si<&  ben- 
efitB.  The  question  as  we  have  stated  for 
the  Jury  to  determine  was  whether  Victoria 
Pratt  was  nnfinancial  before  or  at  the  time 
she  was  taken  111.  If  she  was  not  financial 
then,  she  could  not  become  so  thereafter  by 
an  allowance  of  sick  benefits.  But  instruc- 
tion No.  3  was  calculated  to  make  the  Jury 
believe  that  sick  benefits  could  be  allowed  a 
member,  although  such  member  might  be  nn- 
financlal  when  taken  b1(^  and  that  If  the 
amount  of  such  si<^  b^efits  at  the  time  of 
the  member's  death  was  equal  to  the  amount 
that  was  due  from  the  member  at  the  time  be 
was  taken  sick,  then  such  member  sbonld  be 
declared  In  good  standing  and  entitled  to  the 
amount  called  for  In  the  benefit  certificate. 

Abstract  instructions  should  not  be  giv«i, 
and,  it  they  are  misleading,  they  will  be  held 
prejudicial  and  will  cause  a  reversal  of  the 
Judgment  St.  L.,  I.  M.  &  S.  By.  Co.  v.  Den- 
ty.  63  Ark.  177,  37  S.  W.  719;  Davis  v.  Blch- 
ardson,  76  Ark.  348,  88  S.  W.  318;  Frank  t. 
Duncan,  76  Ark.  599,  90  S.  W.  17;  St  L..  I. 
M.  &  S.  By.  Co.  T.  Knight  77  Ark.  20,  88  S. 
W.  1035 ;  Pratt  t.  Metzger,  78  Ark.  177,  95 
S.  W.  451;  Harris  Lumber  Co.  t.  Morris,  80 
Ark.  260,  96  S.  W.  1067.  See,  also,  Klnalow 
V.  State,  85  Ark.  614,  109  S.  W.  524;  Hallway 
V.  Bussell,  88  Ark.  172.  113  S.  W.  1021 ;  Hall- 
way T.  Moon,  88  Ark.  231.  114  S.  W.  228; 
BaUway  v.  Sain.  00  Arte.  278^  lift  S.  W.  690, 
22  L.  B  A.  (N.  S.)  910. 

For  the  error  In  giving  the  Instmctlona 
mentioned,  the  Judgment  Is  reversed,  and  the 
cause  Is  remanded  for  new  trial. 

KIBBT,  J.,  not  partidpatlnc; 


MILLER  HAMMOCK. 
(Supreme  Court  of  Arkansas.   Dec.  12,  ISlik} 

1.  TbIAI.  (I  251*)— iNBIBtTOnOir— lAfPUOABXL- 

rrr  to  Issuxs. 

In  replevin  for  a  horse,  plaintiff  claimed 
that  the  horse  had  been  sold  by  her  hosband 
without  her  authority,  and  that  the  animal  was 
her  property,  and  made  no  offer  to  return  any 
of  the  property  received  by  her  haahand  fiff 
the  horse.  The  court  over  the  defendant's  ob- 
jection, instnicted  that,  if  plaintiff's  husband 
was  so  drunk  at  the  time  of  Oie  alleged  amp 
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fliat  fas  dM  not  know  what  Ike  vu  Mbag,  tbui 
plaintiff  woatd  not  be  bound,  even  If  he  acted 
as  ber  agent;  but,  if  he  warn  her  agmt,  then  it 
was  her  duty  to  offer  to  make  restitotion.  Held 
that,  as  this  instmctlon  was  not  applicable  to 
the  umes  in  the  case,  it  was  improperly  given. 

[Ed.  Note.— For  other  caaea,  see  Trial,  Cent. 
D«.  U  587-696;  Dec  DffTi  2B1.*) 

2.  WinfEBnB  (I  60*}— Btideivob— Adubbibxl- 

ITT— PaiVILIOED  Testhiont. 

In  replevin  for  a  horse,  which  the  plain- 
tiff's  husband  had  sold,  he  was  allowed  to  tes- 
tify tbat  be  bad  no  aathoiity  from  her  to  sell 
the  animal,  and  did  not  act  as  her  agent,  etc. 
Held,  that  the  admission  of  socb  testimony  was 
improper,  nnder  Klrby's  Dig.  I  8005,  snbd.  4, 
permitting  a  husband  to  testify  for  the  wife 
only  as  to  any  bos  in  ess  transacted  by  him  for 
her  as  agent 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Die.  H  183-166;  Dee.  Dig.  |  66.*] 

ApfMal  from  Glrcnlt  Conr^  fiallne  Gonn- 
1T ;  W.  H.  Brana,  Jndfle. 

Beplerln  bj  'iS^K.  Hammock  against  Adel- 
la  HlUer.  executrix' of  the  last  wlU,  etc.,  of 
R.  J.  Miller.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Berersed  and  remanded. 

See.  also,  124  S.  W.  769. 

W.  R.  Donbom,  G.  A.  Cnnnfngham,  and 
Oolonan  &  Levis,  tor  appellant 

KIRBT,  J.  This  is  an  action  in  replevin 
for  the  recovery  of  a  bay  mare,  alleged  to 
be  the  property  of  appellee.  The  affidavit 
was  in  the  usual  form.  Appellant  denied  all 
the  allegations  of  the  complaint  and  aflQdavlt, 
and  claimed  ownership  and  right  to  posses- 
sion of  the  property. 

Tpe  evidence  tended  to  efaow  that  Mrs.  W. 
E.  Hammock  raised  the  mare  from  a  colt 
and  that  she  acquired  the  mother  of  the  colt 
by  swapping  an  old  horse  given  to  her  by  her 
mother,  and  that  she  always  claimed  to  own 
and  did  own  her ;  that  her  husband,  without 
any  authority  and  without  her  knowledge, 
traded  the  mare  in  controversy  to  Blck 
Spann  for  a  horse  and  f2S ;  and  that  appel- 
lant's hu^and  traded  for  her  that  day.  No 
offer  of  restitution  or  return  of  propwty  was 
made,  with  the  demand  for  the  possession  of 
the  mare,  and  the  delay  In  bringing  suit  was 
claimed  to  be  dne  to  the  fact  that  appdlee 
did  not  know  where  the  mare  was,  although 
she  lived  within  a  few  miles  of  appellant 
There  was  an  attonpt  to  show  such  a  course 
of  conduct  of  Mrs.  Hammock  in  permitting 
her  husband  to  use  and  deal  with  the  mare 
as  would  constitute  him  her  agent  J.  W. 
Hammock,  ber  husband,  was  permitted  to 
testify,  over  the  objection  of  appellant,  not 
to  any  question  of  agency,  but  that  he  was 
Induced  to  take  a  drink  by  Rick  Spann,  and 
became  so  drunk  that  he  was  utterly  incapac- 
itated to  attend  to  business  and  knew  noth- 
ing whatever  about  the  trade. 

The  court  among  others,  gave,  over  appel- 
lant's objection.  Instruction  No.  7  as  follows: 
"(7)  If  you  believe,  from  the  evidence  in  this 
case,  that  the  plaintiff's  husband  was  so 


drunk  at  the  time  of  the  alleged  swap  wltb 
Spann  that  be  did  not  know  what  he  was 
doing,  then  plaintiff  would  not  be  bound, 
even  if  you  should  find  that  he  acted  as  the 
agent  of  the  plaintiff ;  but  If  you  find  that  he 
was  her  ag«it,  then  It  would  be  her  duty  to 
offer  to  or  make  restitution  of  the  property 
received,  before  she  can  recover  In  this  case." 
The  Jury  returned  a  vwdlct  for  piwiwHtf,  and 
defendant  ai^ealed. 

The  Instruction,  while  It  may  be  correct 
as  an  abstract  proposition  of  law,  should  not 
have  been  given,  as  there  was  no  evidence 
upon  which  to  base  It  Appellee  did  not  even 
claim  to  have  offered  to  make  any  restitution 
of  the  property,  and  her  theory  of  the  caae 
was  that  her  husband  was  without  authority 
to  trade  the  animal,  and  that  no  offer  to  re- 
turn the  propwty  secured  by  him  was  neces- 
sary on  her  part. 

It  was  error  to  permit  her  husband,  J.  W. 
Hammock,  to  testify,  as  she  claimed  he  had 
no  authority  to,  and  did  not  act  as  her 
agent  In  making  the  trade,  and  there  was  no 
ratification  of  It  shown.  The  husbond  is  al- 
lowed to  testify  for  the  wife  only  In  r^rd 
to  any  buslnesa  transacted  by  him  for  ber 
In  the  capacity  of  agent  Subdivision  4,  | 
8095,  Klrby's  Digest. 

We  cannot  say  that  these  errors  were  not 
prejudicial,  and  the  case  Is  reTOsed,  and  re- 
manded for  a  new  trial. 


POSTBN  et  al.  v.  HALL  et  aL 
(Supreme  Court  of  Arkansas.   Dec.  12;  1910.) 
Brokbbs  a  63*)  —  CouuiBSioVB  —  PBOCtranro 

PUBCHABEB. 

An  agent  authorized  to  sell  realty,  who 
procures  one  ready,  able,  and  willing  to  pur- 
chase upon  the  terms  on  whidi  the  uent  U  au- 
thorised to  sell,  is  entitled  to  commisnons  if  the 
owner  refuses  to  convey,  though  the  owner  did 
not  believe  that  the  agent  had  procured  snch  a 

EOTcbaser,  where  he  had  no  ground  for  such 
eUef. 

[Ed.  Note.— For  other  cases,  see  Broters,  Osnt 
Dig.  H  T9,  81.  M-Oe;  Dec  Dig.  |  68.*] 

Appeal  from  Circuit  Court  St  Fronda 
County;  Honce  N.  Hutton,  Judge. 

Action  by  George  H.  Posten  and  others 
against  W.  W.  Hall  and  others.  From  a  Judg- 
ment  for  defendant  Hall,  plaintiffs  appeaL 
Reversed,  and  remanded  for  new  trIaL 

G.  O.  Bogle  and  O.  F.  Greenlee,  for  appel- 
lants. John  Gatllng  and  S.  H.  Mann,  for  ap- 
pellees. 

HART,  J.  Appellants,  who  are  real  estate 
agents,  brought  this  suit  against  appellees  to 
recover  commissions  allied  to  be  due  tbem 
for  procuring  a  purchaser  for  appellees'  lands. 
Laura  B.  Hall  disclaimed  any  Interest  In  the 
lands,  and  the  suit  was  dismissed  as  to  her. 
The  trial  In  the  lower  court  was  before  a 
jury,  and  the  verdict  was  for  appellee  W. 


*Por  other  eases  see  same  tople  and  seotlon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  8«rtw  *  RWr  Indem* 
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W.  Hall.  From  the  Judcment  rendered,  ap- 
pellantB  have  duly  proseciited  an  appeal. 

The  verdict  la  not  sapported  by  the  otI- 
dence.  Without  reciting  the  testimony  In  de- 
tail. It  is  snffielent  to  state  that  appellee  W. 
W.  Hall  authorized  appdlants  to  sell  bis 
land,  and  agreed  to  pay  them  as  commissions 
all  in  excess  of  920  per  acre  Appellants  pro- 
cured a  pundiaser,  who  agreed  to  pay  $23  per 
acre  In  cash,  and  who  had  the  amount  of  the 
purchase  price  and  was  ready  to  pay  It  Ap- 
pellee Hall,  upon  being  notified  of  these  facts, 
refused  to  make  the  sale.  Hall  admits  that 
one  of  the  app^ants  told  him  that  they  had 
a  purchaser  ready  and  able  to  pay  for  the 
land;  but  be  says  that  he  did  not  believe 
that  he  was  telling  the  truth.  So  he  declined 
to  call  up  the  prospective  purchaser,  or  to 
consummate  the  sale.  He  states  that  In  a 
few  days  thereafter  he  sold  the  land  to  an- 
other person.  We  have  not  found  anything 
In  the  record  which  warranted  Hall  In  not 
believing  Posten  when  he  told  him  that  he 
had  iffocured  a  purchaser  ready  and  able  to 
pay  for  the  land.  The  rule  of  law  la  that 
wbta.  the  agfflit  procures  a  person  who  Is 
ready,  able,  and  willing  to  purchase  the  prop- 
«rt;  open  the  terms  under  which  the  agent  is 
authorized  to  negotiate  the  sale,  and  the 
owner  refuses  to  convey,  the  agent  is  enUUed 
to  his  commission.  PInkerton  v.  Hudson,  87 
Ark.  S06,  113  S.  W.  35;  Cotbum  v.  Seymour 
(Colo.)  2  Am.  &  ETng.  Ann.  Cas.  182,  and  case 
note;  Hartford  v.  McOltUcuddy,  103  Me.  224, 
«S  Ati.  800,  16  L.  R.  A.  (N.  B.)  431,  and  cases 
cited. 

We  have  ^amlned  the  Instnictloiis,  and 
find  tbnn  to  be  correct 

Because  there  was  no  evidence  to  warrant 
the  verdict,  the  Judgment  will  be  reversed, 
.and  the  cause  remanded  for  a  new  trlaL 


WATSON  v.  HARDIN. 
■(Sapteme  Oonit  of  Aifcansas.   Dec  12;  1910.) 

1.  Advebsb  Possession  ({  62*)  —  Hostilr 
cnabaoteb  of  pobsessioh— possbsbion  of 
hovestead, 

Adverse  possessiMi  most  be  hostile  to  the 
true  owner,  and  actual  and  in  notwlous  opposi- 
tion to  tlie  ri^t  of  the  true  owner,  and  tbe  pes- 
Reaaion  by  a  widow  of  land  as  her  homestead 
diirtng  her  life  ia  not  hostile  to  that  of  the  heir. 

[Eld.  Note. — For  other  cases,  see  Advene  Pos- 
sesaion.  Cent  Dig.  1  320;  Dec.  Dig.  |  62.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  227-235;  vol.  a  p.  7568.] 

2.  R£UAINDEBS  (|  17*)— LlMITATIONft— COMPU- 
TATION OF  PeBIOD. 

UmitatioDB  do  not  run  against  the  rever- 
sioner until  the  death  of  the  life  tenant. 

[Ed.  Note.— 'For  other  cases,  see  Retnainders, 
Cent.  Vig.  SI  12-17;  Dec.  Dip.  |  17;*  Umita- 
tiOD  of  Actions,  Cent.  Dig.  |  231.] 

3.  Abvebsb  Possession  (Sfi  62.  85*)— Hostile 
CHABAcm  OF  Possession— Notice. 

Before  a  widow's  possession  of  the  home- 
Btead  can  Income  adverse  to  the  heir,  it  la  nec- 


ry  for  her  to  repudiate  tbe  title  of  her  hus- 
band and  to  disavow  any  claim  as  his  widow, 
and  that  notice  of  such  disavowal  be  brougfat 
home  to  the  heir;  and  one  claiming  under  her 
reason  of  such  adverse  j^ossession  has  the 
burden  of  proviDc  such  disclamier,  and  that  the 
heir  had  notice  that  she  claimed  actual  posses- 
sion hostile  to  him,  or  that  her  disclaimer  and 
hostile  possession  were  so  notorious  as  to  raise 
a  presumption  of  notice. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
aession.  Cent  Dig.  if  323-332,  498,  656,  66U, 
668;  Dee.  Dig.  fi^  86. •] 

4.  Aovnun  P0B8KBSI0N  (I  115*)  —  Hosnu 
Ohabacteb  or  Possession— Question  foe 

JOBT. 

Where,  in  a  salt  to  quiet  title  by  one  claim* 
Ing  by  adverse  possesirion  of  the  owner's  widow, 
there  Is  a  question  as  to  whether  notice  of  the 
widow's  repudiation  of  ber  husband's  title  was 
brought  home  to  the  heir,  or  was  so  notorious 
as  to  ndse  the  presumption  that  lie  liad  notice 
thereoL  the  onestion  of  advorse  posse Mion  <tf 
the  widow  Is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  eBl-TOl;  Dec.  Dig.  | 
115.*] 

Appeal  from  Circuit  Court,  C^cot  Oonnty ; 
Jas.  R.  Yerger,  Special  Judge. 

Action  by  Alex  Watson  against  Henry  Har- 
din. Judgment  for  defraidant,  and  plaintiff 
appeals.  Reversed  and  remanded. 

J.  R.  Paricer  and  Ed  L,  Davis,  for  appei- 
hint  W.  O.  Street  E.  A.  Bolton,  and  Wil- 
liam Klrten,  for  appdlee. 

EUAUENTHAL.  3.  This  was  an  eject- 
ment suit  Instituted  by  appellant  in  Febru- 
ary, 1910,  for  tbe  recovery  of  a  tract  of  land 
in  Chicot  county.  The  land  vras  M-igiiially 
owned  by  one  Steve  Watson,  who  died  Intes- 
tate in  1897  seised  and  possessed  thereof  as 
his  homestead.  Appellant  aliped  tliat  he 
was  the  sole  child  and  b^r  of  Steve  Watson 
and  claimed  title  to  the  land  by  descent  from 
bim.  The  aK>«lIee  claimed  title  to  the  land 
by  devise  from  one  Ra^d  Watson,  who  was 
living  with  Steve  Watson  at  the  time  of  his 
death  and  for  some  years  prior  thereto  as 
his  wife.  In  bis  answer  appellee  doiied  that 
appellant  was  the  tdiitd  of  Steve  Watson,  and 
alleged  that  Steve  Watson  died  without  line- 
al or  collateral  belra,  and  that  said  Rachel 
Watson  as  his  widow  became  the  owno:  of 
the  land  by  virtue  of  section  2642  of  Kirby's 
Digest  During  the  pn^rees  of  the  trial,  he 
obtained  permission  of  tbe  court  and  amokd- 
ed  his  answer  by  pleading  an  investttnre  ot 
title  in  said  Radiel  Watnm  1^  Tlrtne  of  ad* 
verse  possession. 

It  appears  from  the  testimony  that  prior  to 
the  war  betweoi  the  states  Steve  Watson 
was  a  slave  residing  in  the  state  ot  Loois- 
tana,  and  that  he  entered  Into  a  slave  mar- 
riage with  one  Clarissa,  and  that  appelant 
was  his  dilld  as  a  result  of  tliat  onion.  For 
several  years  after  the  doae  of  the  vrar  he 
lived  and  cohabited  with  said  Clarissa  ss 
his  wife  in  tbe  state  at  Louisiana,  and  dur- 
ing ail  that  time  and  to  the  date  of  his  death 
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be  recognized  appellant  as  his  son;  and  It 
is  conceded  that  the  marriage  between  Steve 
Watson  and  Clarissa  thereby  was  rendered 
valid  and  their  issue  therefrom  legitimate. 
SubseQnently  he  moved  to  Arkansas,  leaving 
his  wife  and  son  In  Louisiana,  and  later  he 
married  or  lived  with  said  Rachel  as  his 
wife  and  was  living  with  her  as  his  wife  at 
the  date  of  his  death ;  but  It  ai^ars  from 
the  testimony  tbat  said  Clarissa  was  still 
living  at  the  time  of  his  death,  and  it  does 
not  appear  tbat  his  marriage  to  her  was  ever 
dissolved  by  the  decree  of  any  court.  At  the 
date  of  his  death  Steve  Watson  owned  and 
was  in  possession  of  the  land  in  controversy 
as  hl8  homestead,  and  the  said  Rachel  after 
his  death  remained  in  possession  of  the  land 
claiming  said  possession  by  virtue  of  being 
his  widow,  and  thus  continued  in  possession 
thereof  until  her  death  In  1909.  Some  time 
prior  to  her  death  she  desired  to  convey  the 
land  to  appellee  for  taking  care  of  her,  but, 
at  the  suggestion  of  the  attorney  to  whom 
she  applied  to  have  the  deed  prepared,  she 
made  a  will  devising  It  to  appellee.  Upon 
the  trial  of  the  case,  the  court  directed  the 
Jury  to  return  a  verdict  In  favor  of  appel- 
lee, which  was  done.  The  question  now  pre- 
sented by  this  appeal  is  to  determine  wheth- 
er or  not  the  court  erred  in  directing  said 
peremptory  verdict 

In  his  original  answer  appellee  claimed  ti- 
tle to  the  land  through  Rachel  Watson,  who 
h«  alleged  acquired  title  thereto  through 
Steve  Watson  by  reason  of  the  fact  that  she 
was  his  widow,  and  he  had  died  withont 
leaving  lineal  or  collateral  heirs.  Snbse- 
quently  he  amended  his  answer  by  pleading 
that  said  Rachel  Watson  had  acquired  title 
to  the  land  by  adverse  possession,  and  now 
Insists  that  the  undisputed  evidence  sustains 
this  latter  plea.  It  is  tme  that  Rachel  Wat- 
son was  in  the  actual  possession  of  the  land 
from  the  date  of  the  death  of  Steve  Watson 
In  1887  up  to  the  date  of  her  death  In  1909, 
and  therefore  for  a  longer  period  than  seven 
years.  But,  In  order  to  r^der  a  possession 
adverse  bo  that  it  will  ripen  into  title  against 
the  true  own^,  It  must  be  hostile  to  such 
owner,  the  possession  must  be  in  actual  and 
notorious  opposition  to  the  right  and  Inter- 
est of  the  true  owner,  and  not  in  subordina- 
tion to  or  consistent  with  the  Interest  of  such 
owner.  In  the  case  of  Rlngo  v.  Woodruff.  43 
Ark.  469,  In  discussing  what  Ifl  necessary  to 
constitute  adverse  possession,  this  court  said: 
"It  Is  well  settled  by  the  authorities  that  this 
possession  must  be  actual,  open,  continuous, 
hostile,  exclusive,  and  be  accompanied  by  an 
Intent  to  hold  adversely  and  in  derogation 
of,  and  not  In  conformity  with,  the  right  of 
the  true  owner.  *  *  *  It  must  be  hostile 
In  order  to  show  that  \t  is  not  held  in  sub- 
ordination and  subserviency  to  the  title  of 
the  owner."  Eaisworth  v.  Hale,  33  Ark.  633; 
Puhiskl  County  v.  State,  42  Ark.  118;  Uttle 
Bock  V.  Wright,  68  Ark.  142,  23  S.  W.  876 ; 
2  Gyc.  1026;  1  Am.  &  Bug.  Bncy.  Law,  769. 


Now,  the  possession  of  the  widow  Is  not  hos- 
tile to  the  title  of  the  heir.  The  widow  is 
entitled  to  the  i>osse8aion  of  the  land  as  her 
homestead  during  her  life.  She  holds  the 
life  estate  and  the  heir  the  reversion.  The 
possession  of  the  widow  Is  therefore  not  ad- 
verse to  the  heir.  The  general  rule  is  that 
the  statute  of  limitation  does  not  run  against 
the  reversioner  until  the  death  of  the  tenant 
for  life.  Padgett  v.  Norman,  44  Ark.  490; 
Banks  v.  Green,  35  Ark.  84;  Moore  v.  Chil- 
dress, 58  Ark.  610,  25  8.  W.  83;  Ogdeu  v. 
Ogden,  60  Ark.  70.  28  8.  W.  706.  46  Am.  St 
Rep.  161. 

The  testimony  adduced  upon  the  trial  of 
the  case  proved  that  Rachel  Watson  retain- 
ed possession  of  the  land  after  the  death  of 
Steve  Watson  solely  by  reason  of  the  fact 
that  she  was  his  widow.  Her  claim  to  the 
land  was  derived  from  Steve  Watson,  and 
was  in  recognition  of  his  right  and  title 
thereto.  Her  claim  was  therefore  Id  recog- 
nition also  of  the  Interest  of  the  heir  of  Steve 
Watson,  If  he  had  an  heir.  In  its  Inception 
her  claim  of  possession  of  the  land  was  not 
hostile  to  the  right  or  Interest  of  the  heir 
of  Steve  Watson,  but  was  perfectly  consistent 
and  In  conformity  with  such  right  and  Inter- 
est It  is  true  that  her  claim  and*  possession 
might  have  been  of  such  a  nature  as  to 
amount  to  an  entire  disseisin  of  the  heir 
and  an  entire  d«alal  of  his  rights  so  as  to 
result  in  an  acquisition  of  tittle  by  adverse 
possession;  but,  before  her  possession  could 
become  adverse.  It  was  necessary  for  her  to 
first  repudiate  the  title  of  Steve  Watson  and 
to  disavow  any  claim  thereto  as  his  widow, 
and  it  was  also  essential  that  notice  of  such 
a  disavowal  by  her  of  title  as  widow  was 
brought  home  to  the  heir.  If  Rachel  Wat- 
son acquired  possession  of  the  land  as  widow 
of  Steve  Watson,  and  therefore  In  omformlty 
with  the  right  and  Interest  of  his  heir  and 
not  In  opposition  to  such  interest,  then.  In 
order  to  constitute  possession  that  would  be 
adverse,  It  was  Incumboit  uptm  appellee  to 
prove  that  she  disclaimed  title  in  Steve  Wat- 
wm  under  whom  she  acquired  the  possession, 
and  that  she  claimed  actual  possession  there- 
of hostile  to  that  title  and  to  the  heir,  of 
which  he  iiad  notice,  or  that  her  dlsdalmer 
and  hostile  possession  was  so  open  and  no- 
torious as  to  raise  the  presumption  of  notice 
to  him.  1  Am.  &  Eng.  Ency.  Law,  708;  2 
Ency.  L.  ft  P.  391 ;  Llnsey  v.  Smith.  131  Ky. 
176,  114  S.  W.  779 ;  Graham  v.  St  Louis.  T. 
M.  &  S.  R.  Co.,  69  Ark.  562,  65  S.  W.  104S, 
66  S.  W.  344;  St  Louis  ft  S.  F.  Bd.  Co.  v. 
Ruttan,  90  Ark.  178,  118  S.  W.  705. 

We  think  that  the  evidence  adduced  at 
the  trial  proved  that  Rachel  Watson  held  the 
possession  of  the  land  only  by  virtue  of  her 
being  the  widow  of  Steve  Watson,  and  that 
If  she  at  any  time  repudiated  the  title  of 
Steve  Watson,  and  claimed  a  right  to  the  en- 
tire estate  and  fee  in  the  land  hostile  to  that 
title  and  the  right  of  appellant,  the  heir  of 
Watson,  there  was  a  question  as  to  whether 
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or  not  notice  of  her  repudlaUon  of  that  tifle 
and  of  her  disclaimer  to  hold  as  widow  and 
her  avowal  to  hold  the  fee  was  brought  home 
to  appellee  or  was  so  notorious  aa  to  raise 
the  presumption  that  he  had  notice  thereof. 
It  therefore  became  a  question  of  fact  for  the 
jury  to  determine  whether  or  not  her  pos- 
session was  adverse  so  as  to  Invest  her  with 
title  In  fee  to  the  land. 

The  court  erred  In  giving  the  peremptory 
instruction,  and  for  this  error  the  Judgment 
la  reversed  and  the  cause  remanded  for  a 
new  trlaL 


JONBS  et  al.  v.  MANSFIELD  LUBIBBR  & 

MERCANTILB  CO. 
(Supreme  Court  of  Ar^ansaa.   Dec.  19,  1910.) 

1.  PaiNciPAL  AWD  Agent  (|  23*)— Existbnct 

OF  HULATION— EVIDKNCE. 

Svidence  held  liunfficient  to  show  exist- 
ence of  acenc7. 

[Ed.  Note.— For  other  caiei,  see  Princhsaland 
Agent,  Gent  Dig.  1  41;  Dec  IMg.  |  23.*] 

2.  Mechanics'  XjIens  (1  216*)— Estoppel  to 
Assert  Lien. 

The  manager  of  a  company  idalmlng  a  ma- 
terialman's lien,  at  the  request  of  the  builder 
and  the  oWuer,  wrote  the  building  contract  en- 
tered Into  b?  them,  and  afterwards,  while  the 
owner  was  hauling  the  material,  the  manager 
informed  tiie  owner  that  he  waa  renonslble 
therefor,  and  that  the  company  would  look  to 
him.  and  he  said  that  ff  that  was  the  case  he 
would  unload,  and  have  the  builder  call  and 
straighten  matters  up:  but  the  manager  told 
him  to  take  the  load,  and  that  the  builder 
would  probably  straighten  the  matter,  bat  that 
he  wanted  the  owner  to  know  where  he  stood  In 
regard  to  the  law.  Held,  that  there  was  no 
waiver  of  the  lien  or  estoppel  to  enforce  It. 

(Ed.  Note.~For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  Si  400-102 ;  Dec.  Dig.  {  210.*] 

8.  HiCEAiiica*  linna  (|  279*)  —  IIatkbiai.- 
kak's  Lnir— Patucht  to  BTnzj)Ka— Bub- 
den  OF  Pboof. 

An  owner,  paying  to  a  builder  after  notice 
of  lien  claimed  by  materialman,  has  the  burden 
of  proving  Uiat  the  bntlder  pud  the  material- 
man. 

[Eld.  Note^For  other  oaswr,  ■•■  Mechanics' 
Uena,  Dec  IHg.  i  2m*l 

Appeal  from  Sebastian  Ofaancery  Court ; 
J.  V.  Bourland,  Chancellor. 

Proceedings  by  the  Mansfield  Ltimber  ft 
Mercantile  Company  against  W.  A.  Jones 
and  another.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Geo.  S.  Evans,  for  appellants.  Read  & 
McDonongb,  for  appellee^ 

KIRBY,  3.  This  Is  a  suit  against  api>el- 
lants  to  foreclose  a  lien  for  materials  fur- 
nished for  the  erection  of  a  house  and  bam 
upon  the  lands  of  Lewis  Bennett  as  described 
In  the  complaint 

Appellants  filed  separate  answers,  each 
denying  that  be  or  they  were  Indebted  to  the 
lumber  company  In  any  sum  for  materials 
furnished  and  used  In  the  building  of  the 


dwelling  house  and  bam  on  the  lands  of  ap- 
pellant Lewis  Bennett  Jones  denied  that 
Bennett  purchased  any  of  the  mat^als  used 
In  said  buildings,  that  the  Inmber  com- 
pany bad  a  lien  upon  the  buildings  and  land 
described  In  the  complaint,  and  that  Bennett 
was  indebted  to  them  in  any  sum,  and  al- 
leged that  he  contracted  to  fnmlsh  materials 
and  buUd  the  houses  for  him  for  a  stipulated 
price,  and  that  he  bought  the  tnaterials  from 
appellee  received  all  the  contract  price  from 
Bennett  and  paid  appellee  for  all  of  eald 
materials,  and  that  he  was  appellee's  agent 
for  the  sale  of  lumber,  and  had  received  all 
the  money  for  the  materials  furnished  from 
Bennett  and  paid  appellee  therefor. 

Bennett  denied  that  the  appellee  company 
was  a  corporation,  that  It  furnished  the  ma- 
terials at  his  instance*  or  that  of  Jones  for 
him ;  denied  that  he  or  Jones  was  indebted 
to  appellee  In  any  sum,  and  that  it  had  a 
Hen  upon  his  houses  and  land  as  alleged: 
and  alleged  that  he  made  a  contract  with 
W.  A.  Jones  by  which  he  was  to  furnish  all 
materials  and  buUd  his  bouses  for  a  certain 
siuu,  that  he  bad  fnlly  paid  Jones  therefor, 
that  said  written  contract  was  made  in  the 
presence  of  W.  O.  Beeves,  agent  of  appellee^ 
that  Jones  was  the  agent  of  appellee  in  the 
sale  of  materials  under  the  contract  and 
had  been  fnlly  paid  therefor  and  that  be 
(Jones)  had  accounted  to  appellee  and  paid 
for  all  materials  furnished. 

The  chancellor  found  that  W.  A.  Jones 
contracted  to  build  for  Lewis  Bennett  a 
dwelling  house  and  bam  and  furnish  all  ma- 
terials therefor ;  that  he  purchased  the  build- 
ing materials  from  the  Mansfield  Lumber  A 
Mercantile  Company,  a  corporation  exlattng 
under  the  laws  of  Arkansas,  and  that  same 
were  sold  and  delivered  to  him  from  Its 
lumber  yard  at  Greenwood;  that  the  build- 
ings were  erected  upon  the  lands  of  Lewis 
Bennett  described ;  that  the  notice  was  glvea 
and  the  lien  duly  fixed;  that  said  company 
was  never  paid  for  said  building  matolals; 
that  W.  A.  Jonte  is  Indebted  for  the  amotmt 
claimed ;  that  Lewis  Bennett  i>ald  Jones  the 
contract  price  for  the  houses  after  being  no- 
tified that  appellee  had  furnished  the  ma- 
terials; and  decreed  a  foreclosure  of  th*. 
Hen  and  sale  of  the  lands.  AppellantB  ap- 
pealed. 

The  evidence  shows  that  W.  A.  Jones  con- 
tracted In  writing  with  Lewis  Bennett  to 
build  him  a  dwelling  house  for  a  certain 
price,  and  verbally  to  build  a  bam  for  him, 
and  to  fnmlsh  all  materials  for  both  build- 
ings ;  that  Jones  purchased  the  materials  for 
both  structures  from  tbe  Hansfleld  Lumber 
it  Mercantile  Company,  a  corporation  or- 
ganized under  the  laws  of  Arkansas,  and 
that  be  failed  to  j>ay  fbr  same ;  that  Lewis 
Bennett  paid  blm  tbe  contract  price  of  tbe 
honses,  which  was  more  than  tbe  bill  for  tbe 
materials,  after  being  notified  that  tbe  ma- 
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terlals  had  been  fnrntBhed  by  said  company. 
Tbere  was  an  attempt  to  ahow  that  W.  A. 
Jones  was  the  agent  of  appellee,  and  con- 
flicting evidence  as  to  whether  he  had  set- 
tled with  It  for  the  materials  naed  in  the 
Bennett  buildings. 

The  only  Questions  In  this  case  are  ones  of 
fact  It  is  contended:  (1)  That  W.  A.  Jones 
was  the  agent  of  appellee ;  (2)  that  It  is  es- 
topped to  enforce  Its  lien  given  hy  statute 
for  materials  furnished;  &i  that  appellee 
was  paid  for  the  materials. 

On  the  question  of  agency  the  evidence  was 
conflicting.  Jones  was  a  contractor  and 
builder,  and  testified  that  he  was  the  agent 
of  appellee  company,  and  famished  the  ma- 
terials for  the  buildings  as  such  agent,  and 
also  that  be  had  been  their  agent  tefore  in 
Oklahoma,  and  sold  lumber  for  them,  collect- 
ed for  It,  and  paid  the  money  over  to  them. 
W.  O.  Reeves  testified:  That  he  was  the 
manager  In  charge  at  appellee's  lumber  yard 
at  Greenwood,  sold  the  material  to  Jones  for 
the  Bennett  Job,  that  Jones  ordered  the  ma- 
terial and  Bennett  haaled  and  delivered  It  to 
save  expenses,  and  that  he  notified  Bennett 
while  be  was  hauling  that  appellee  was  look- 
ing to  him  for  pay.  Bennett  got  mad,  and 
said  he  had  purchased  no  materials  from  ap- 
pellee, but  that  he  was  dealing  with  Jones, 
and  asked  witness  if  he  did  not  consider 
Jones  an  honest  man.  That  Jones  was  not 
agent  for  the  lumber  company,  and  no  one 
except  witness,  Q.  C.  Farkard,  vice  presi- 
dent, or  some  stockholder,  had  a  right  to  sell 
material  from  the  Greenwood  yard.  That  he 
sold  all  material  In  this  case,  and  collected 
for  it  all  that  was  collected.  That  the 
amount  claimed  was  still  hnpald.  G.  O. 
Packard,  vice  president  of  the  lumber  com- 
pany, denied  that  Jones  was  Its  agent,  or 
ever  had  been;  said  he  sold  some  lumber  to 
him  in  Oklahoma,  and  not  through  him.  W. 
L.  Seaman,  president  of  the  company,  testi- 
fied that  he  knew  W,  A.  Jones;  that  Jones 
was  not  agent  for  the  company,  and  bad  no 
authority  to  sell  lumber  and  building  ma- 
terial, and  was  not  to  have  commission  or 
rebates.  Without  considering  that  the  bur- 
den was  on  appellants  to  show  the  agency 
of  Jones,  here  is  a  decided  preponderance  of 
the  testimony  against  the  proposition. 

2.  On  the  question  of  estoppel  there  was 
no  testimony,  except  to  show  that  Reeves, 
the  appellee's  manager  of  the  lumber  yard  at 
Greenwood,  from  which  the  materials  were 
furnished,  wrote  the  building  contract  be- 
tween Jones,  contractor,  and  Bennett,  owner, 
at  their  request  and  In  tiieir  presence,  provid- 
ing for  the  construction  of  the  building  for 
a  fixed  amount  and  payment  therefor  when 
it  was  finished,  and  also  drew  a  bond,  to  be 
signed  by  sureties,  conditioned  for  the  faith- 
ful performance  of  the  building  contract  by 
Jones,  but  does  not  know  that  the  bond  was 
ever  executed.  Bennett  testified  that,  while 


he  was  hauling  the  lumber,  Mr.  Reeves  told 
him  he  was  responsible  for  ttie  lumber  and 
about  the  materialman's  lien.  He  said.  If 
that  was  the  case,  he  would  take  the  lumber 
back  and  unload  It.  and  have  Jonei  to  come 
down  and  straighten  matters  up,  and  that 
Reeves  then  said  to  take  that  load  along, 
and  probably  Jones  would  straighten  mat- 
ters up,  but  that  he  Just  "wanted  to  tell  me 
where  I  stood  In  regard  to  the  law."  Reeves 
denies  having  said  anything  to  Bennett 
about  Jones'  probably  straightening  matters 
up.  But,  even  If  It  were  all  true,  no  estop- 
pel is  shown.  The  law  gives  the  material- 
man a  lien  for  materials  furnished  and  used 
In  the  construction  of  buildings  upon  both 
the  buildings  and  the  gronnd  upon  which 
they  are  erected,  when  Its  provisions  are 
complied  with  and  the  lien  perfected,  as  In 
this  case,  and  no  waiver  of  the  lien  or  es- 
toppel to  enforce  It  la  shown  by  the  testl* 
mony. 

Jones  not  having  been  shown  to  be  appel- 
lee's agent,  payment  to  him  by  Bennett  of 
the  contract  price  for  the  houses  was  not 
payment  to  appellee;  and  the  burden  was 
on  appellants  to  show  that  Jones  had  In 
fact  paid  for  the  materials  as  claimed,  and 
on  this  point  the  evidence  was  conflicting, 
with  the  preponderance  certainly  not  against 
the  decision  of  the  chancellor. 

Decree  affirmed. 


CLOTH  V.  CHICAGO,  B.  I.  ft  P.  RT.  CO. 
(Supreme  Court  of  Arkansas.   Dec  19,  1810.) 

1.  Emineht  Douaih  ({  66*)— PuBLio  Use— 
Detebuination  . 

Whether  property  taken  by  power  of  emi- 
nent domain  was  taken  for  a  pablic  use  is  a 
judicial  question,  which  the  owner  is  entitled 
to  have  determined  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Bnilnent  Do- 
main, GenL  Dig.  U  166-167;  Dec.  Dig.  1  66.«] 

2.  BUIITKNT  DOUAin  (8  13*)— "PUBLIO  USE" 

— Chabacteb. 

To  constitute  a  "public  use,"  the  public 
most  be  concerned  in  Uie  use,  and  it  must  be 
public  in  fact. 

[Ed.  Note. — For  other  cases,  see  Ekninent  Do- 
main, Cent.  Dig.  H  51-63;  Dec.  Dig.  8  la* 

For  other  deflnitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5825-5837 ;  vol.  8;  p.  7774.1 

3.  Eminent  Domain  (S  14*)— PnBLio  Use- 
Benefit  TO  Tbied  Pebsonb. 

That  others  would  incidentally  derive  ben- 
efit from  the  coodemnatiOD  of  plalntifTs  proper- 
ty for  a  freight  depot  did  not  alter  the  character 
of  the  public  use,  and  It  was  Immaterial,  as  af- 
fecting snch  use,  that  a  muaidpality  was  going 
to  pay  part  of  the  compensation. 

[Ed.  Note. — For  other  cases,  see  Eiminent  Do- 
main, Oat.  Dig.  i  54;  Dec.  Dig.  |  14.*] 

4.  Eminent  Douaih  ({  66*)— Nboebsitt  fob 

A  railroad  company,  having  the  rlsht  to 
condemn  property  on  which  to  locate  a  freight 
depot,  bad  toe  right  to  choose  plaintiff's  prop- 
erty, though  the  comimny  owned  other  property 
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which  ft  might  have  used,  or  the  depot  might 
have  been  located  on  the  land  of  others. 

IBi.  Note.— For  otber  eaaaa,  aee  Eminent  Do- 
main, Cent  Dig.  H  147-160;  Dec  Dig.  |  5&*] 

5.  E^IITENT  DOHAIN  ({  262*)— ApfuXt-Bb- 

VIEW  OF  AlCOUNT  AWABDKD. 

The  findlcg  of  a  jury  as  to  the  compensa- 
tion to  be  made  for  property  condemned  viU  not 
be  disturbed  on  appeal,  where  aupported  by  sub- 
itantial  CTidence. 

[Ed.  Note.— For  other  cases,  see  £knlnent  Do- 
main, Cent.  Dig.  i  685;  Dec  Dig.  f  262.*] 

Appeal  from  Clrcnlt  Court,  Monroe  Coun- 
ty ;  Eugene  Lankford,  Judge. 

Condemnation  proceedings  t}j  the  Chica- 
go, Rock  Island  &  Padflc  Railway  Company 
against  Caroline  Cloth.  From  a  Jadgmoit 
awarding  plaintiff  certain  compaUBatton,  ibe 
appeals.  Affirmed. 

Manning  &  Slmerson,  for  appellant.  C.  F. 
Oreailee,  0.  Otli  Bogle,  and  Geo.  B.  Pugh, 
for  app^Iee. 

FBAUENTHAU  J.  The  appellee  la  a  rail- 
road corporation,  and  for  a  number  of  years 
It  has,  under  due  and  legal  authority,  owned 
and  operated  a  line  of  railroad  in  this  state 
and  through  the  town  of  Brinkley.  It  Insti- 
tuted proceedings  to  condemn  a  lot  belonging 
to  appellant  situated  in  said  town  for  the 
purpose  of  constructing  thereon  a  freight  de- 
pot In  its  petition  it  alleged  that  It  main- 
talned  a  station  at  said  town,  and  that  in  the 
due  and  proper  operation  of  its  railroad  and 
the  prosecution  of  its  busloesa  it  was  neces- 
sary to  conduct  a  freight  depot  at  that  place, 
and  It  asked  the  court  to  ascertain  the 
amount  of  compensation  which  it  should  pay 
to  appellant  for  said  lot  Having  deposited 
the  amount  designated  by  the  circuit  Judge 
as  the  value  of  the  property,  it  took  posses- 
sion thereof  for  said  purpose. 

In  her  answer  the  appellant  alleged  that 
the  property  waa  of  the  value  of  ¥2,500,  and 
that  she  was  damaged  In  the  additional  sum 
of  f 1,000  by  reason  of  the  appropriation  there- 
of by  appellee.  She  asked  for  a  Judgment 
against  appellee  for  ^,500  for  the  property 
and  her  damages.  Also,  in  her  answer,  she 
denied  that  it  was  necessary  for  appellee  to 
constmct  a  freight  depot  upon  her  lot,  and 
she  asked  that  the  cause  be  transferred  to 
the  chancery  court,  to  determine  whether  or 
iu>t  appellee  had  the  right  to  condemn  the 
same.  To  defeat  the  right  to  condemn  the 
property,  she  alleged  that  prior  to  March 
8,  1909,  appellee  owned  a  lot  In  the  town  of 
Brinkley  upon  which  it  had  constructed  a 
freight  depot  which  was  destroyed  by  a  cy- 
clone upon  that  day,  and  that  it  still  owned 
tills  lot,  which  waa  suitable  for  the  purpose 
of  a  freight  depot,  and  that  on  this  account 
it  was  not  necessary  to  take  her  property  for 
that  purpose.  It  also  alleged  that  appellee 
bad  entered  into  an  agreement  with  citizens 
of  Brinkley,  or  the  municipality  itself,  by 
which  it  was  provided  that  the  appellee 


should  change  the  location  of  its  freight  depot 
from  the  former  site  thereof  to  the  lot  of 
appellant,  and  that  said  citizens  or  said  town 
would  pay  a  certain  part  of  the  considera- 
tion for  the  taking  of  her  property. 

The  court  refused  to  transfer  the  cause  to 
the  chancery  court,  but  proceeded  to  impanel 
a  Jury  to  determine  the  damages  which  ap- 
pellant was  entitled  to  recover  by  reason  of 
the  condemnation  of  said  property.  During 
the  pr(^res8  of  the  trial  appellant  offered 
to  prove  the  allegations  of  her  answer  by 
reason  of  which  she  denied  the  right  of  ap- 
pellee to  condemn  her  property.  The  conrt 
refused  to  permit  the  introduction  of  any 
testimony  traidlng  to  prove  these  facts,  but 
only  admitted  testimony  showing  the  value 
of  her  property  and  the  damage  thereto. 
The  Jury  returned  a  verdict  In  favor  of  ap- 
pellant for  |l,O0O,  and  from  the  Judgment 
entered  thereon  she  baa  appealed  to  this 
court 

By  Tlrtne  of  our  Constitution  the  state's 
right  of  eminent  domain  is  conceded,  and 
the  L^islature,  as  the  representative  of  the 
state's  sovereignty,  or  the  agency  to  which 
the  Legislature  has  granted  the  power,  has 
the  right  to  take  any  kind  of  property  for 
public  use.  Cbnat  art  2,  ff  22,  23.  But 
private  property  can,  under  the  power  of 
eminent  domain,  be  taken  only  for  a  public 
use.  It  cannot  be  takoi  without  the  owner's 
consent,  and  ai^ropriated  solely  to  the  pri- 
vate use  of  another  person  or  a  corporation; 
and  whether  or  not  the  property  la  taken  for 
a  public  use  Is  a  Judicial  question,  which  the 
owner  has  the  right  to  have  determined  by 
the  courts.  2  Lewis  on  Eminent  Domain 
(3d  Ed.)  S  599:  Railway  Co.  v.  Petty.  57  Ark. 
359,  21  8.  W.  884,  20  Lu  B.  A.  434;  Mountain 
Park  Terminal  By.  Go.  v.  Field,  76  Aj^  239. 
88  8.  W.  897;  OUbert  t.  Shaver,  91  Ark.  231. 
120  S.  W.  833;  15  Cyc.  632. 

In  order  to  constitute  a  public  use,  it  is 
necessary  that  the  public  shall  be  concerned 
in  such  use  thereof,  and  the  purpose  for 
which  the  property  Is  to  be  used  must  be  In 
fact  a  public  one.  15  Cyc.  681;  Railway  Co. 
V.  Petty,  67  Ark.  859,  21  S.  W.  884,  20  D.  E. 
A.  434.  A  railroad  corporation  is  recognized 
as  a  public  agency,  and  by  the  Legislature 
it  is  authorized  to  exercise  the  power  of 
eminent  domain  In  aid  of  the  purposes  tor 
which  it  is  organized.  By  statutory  au- 
thority It  Is  empowered  to  condemn  private 
property  for  its  right  of  way  (Kirby*B  Die. 
§  2947);  and  the  right  of  way  "Indndes  all 
grounds  necessary  for  side  tracks,  turnouts, 
depots,  workshops,  water  stations,  and  other 
necessary  buildlnga."  Eirby's  Dig.  |  295S. 
These  uses  are  for  railroad  purposes,  and 
they  are  of  a  public  character;  and  a  rail- 
road company  has  therefore  the  right  to 
condemn  land  for  all  such  purposes.  If  the 
use  for  which  the  property  is  desired  Is  in 
fact  a  public  one,  then  the  right  to  condram 
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the  property  follows.  The  mere  fact  that 
prlrate  ends  of  others  will  be  adranced  by 
such  public  nseir  will  not  defeat  the  right 
to  condemn  the  property.  As  Is  said  In  the 
case  of  Railway  Co.  t.  Petty.  57  Ark.  359,  21 
S.  W.  884.  20  L.  R.  A.  434:  "It  Is  common 
for  the  Interests  of  some  Indlvldaals  to  be 
advanced,  while  that  of  others  is  prejudiced, 
by  the  location  of  railway  stations  and  switch- 
es, when  there  is  no  motive  on  the  part  of 
the  railway  officials  to  discriminate  between 
them."  But  the  character  of  the  use  is  no 
less  public,  and  that  public  character  Is  not 
changed,  although  private  purposes  will  be 
incidentally  served  by  the  location  of  the 
railroad  and  Its  stations  and  buildings.  And 
It  Is  held  In  the  case  of  Railway  Co.  v.  Petty, 
supra,  that  "the  courts  do  not  assume  to  In- 
terfere with  the  ri^t  of  the  company  to  lo< 
cate  its  line,  stations,  or  switches."  if  it  does 
not  place  an  unreasonable  restraint  on  the 
public  to  use  same,  although  such  location 
may  incidentally  But)Berve  the  Interests  of 
private  individuals.  And,  as  is  said  by  the 
author  of  the  article  on  "Eminent  Domain" 
in  15  Cyc.  582:  "A  use  is  not  rendered  a 
private  one  by  the  mere  fact  that  a  part,  or 
even  the  whole,  of  the  cost  of  constructing 
the  improvement.  Is  paid  by  Individuals,  al- 
though such  Individuals  are  the  persons  most 
benefited  by  the  Improvemeot." 

In  her  answer  the  appellant  admitted  that 
the  railroad  company  desired  to  condemn  the 
property  involved  in  this  suit  for  the  purpose 
of  locating  Its  freight  depot  thereon,  and 
therefore  that  it  sought  to  condemn  It  for  a 
public  use.  This  stamped  the  character  of 
the  use  to  which  the  property  would  be  pat, 
and  the  pablle  nature  of  that  use  would  not 
be  changed  by  reason  of  the  fact  that  citi- 
xeoB  of  the  town  of  BrlnUey,  or  the  town 
itself,  agreed  to  pay  a  portion  of  the  ascer- 
tained compmisatlon  for  the  property.  It 
was,  therefore,  subject  to  (»)ndemnatlon,  al- 
though the  town  of  Brtnkley  paid  a  portion 
of  this  cost. 

But  it  is  urged  that  no  necessity  Is  shown 
for  taking  appellant's  property,  because  ai>- 
pellee  owned  other  property  in  Brinkley, 
which  had  been  used  and  was  suitable  for 
the  location  of  a  freight  d^t  thereon.  We 
do  not  think  that  this  contention  Is  taiable. 
It  i6  conceded  that  the  use  of  the  property 
for  freight  depot  purposes  la  a  public  one^ 
and  that  the  employmrait  of  It  for  that  pur- 
pose Is  a  necessary  public  use  of  it  It  is 
only  urged  that  the  particular  location  of 
the  fre^ht  depot  upon  appellant's  property 
is  not  necessary,  because  It  could  be  located 
on  other  proper^.  If  the  purpose  for  which 
the  property  Is  sought  to  be  used  is  a  public 
one.  and  such  use  la  necessary  in  carrying 
on  and  In  facilitating  its  business,  then  the 
railroad  company  has  the  right  to  determine 
what  particDlar  property  it  will  take  for  such 
purpose.  Ihe  necessity  In  such  event  of  using 
the  partlbntar  property  Is  not  affected  or 
lessened  by  the  fact  that  other  property  Is 
available  for  such  purpose.  If  the  company 


has  therefore  used  property  for  sudi  purpose, 
the  changed  condition  of  the  town  or  of  Its 
business  may  require  the  change  of  the  lo- 
cation of  such  use,  and  of  this  the  company 
has  the  right  to  judge  and  determine.  As  is 
said  in  the  case  of  Railway  Co.  v.  Petty,  su- 
pra: "Having  determined  that  the  side  l^ckg 
are  necessary  for  the  conduct  of  the  compa- 
ny's business,  the  location  must  be  left  to 
the  company's  discretion."  Upon  this  phase 
of  this  question  it  is  said  in  2  Lewis  on  Em- 
inent Domain  (3d  Ed.)  |  604:  "It  may  be  ob- 
jected that  there  is  no  necessity  of  condemn- 
ing the  particular  property,  because  some 
other  location  might  be  made  or  other  prop- 
erty obtained  by  agreement  But  this  objec- 
tion Is  unavailing.  Except  as  specially  re- 
stricted by  the  Legislature,  those  invested 
with  the  power  of  eminent  domain  for  a  pub- 
lic purpose  can  make  their  own  location  ac- 
cording to  their  own  views  of  what  Is  best  or 
expedient,  and  this  discretion  cannot  be  con- 
trolled by  the  courts.  If  the  contention  were 
well-founded,  the  result  would  be  that  the 
plaintiff  could  not  condemn  any  land;  for 
every  other  landholder  would  likewise  have 
the  same  right  to  object  to  his  laud  being 
condemned."  Cane  Belt  Ry.  Co.  v.  Hughes, 
31  Tex.  Civ.  App.  5«5,  72  S.  W.  1020.  In 
the  case  of  Chicago  &  B.  I.  B.  Co.  v.  People, 
222  111.  396.  78  N.  E.  784.  it  Is  held  that  a 
railroad  company  has  In  the  first  Instance 
the  discretionary  power,  exercised  in  good 
faith,  to  locate  all  its  passenger  and  freight 
depots.  It  is  farther  held  In  that  case  that 
the  power  of  a  railroad  company  to  locate 
and  establish  its  d^ta  Is  not  exhausted 
when  it  has  been  once  exercised,  bnt  such 
power  is  a  continuing  one,  which  may  be  ex- 
ercised In  good  faith  by  the  company;  and 
the  mere  fact  that  It  has  located  a  depot  at 
a  certain  place  and  nsed  the  same  for  many 
years  does  not  estop  It  from  changing  such 
location.  See,  also.  Chicago  &  Northwest- 
ern By.  Co,  V.  Chicago  Mechanics'  Ii^tltute, 
239  III.  197,  87  N.  E.  933;  Kansas  &  T.  Coal 
Co.  V.  Northwestern  Coal  &  M.  Co..  161  Mo. 
288,  61  S.  W.  684,  51,L.  R.  A.  936,  84  Am.  St 
Rep.  717;  St  Louis.  H.  &  K.  R.  Co.  v.  Han- 
nibal Union  Depot  Co.,  125  Mo.  03.  28  S.  W. 
483. 

In  her  answer  appelant  does  not  allege, 
nor  Is  it  contended,  that  the  entire  lot  is  not 
necessary  for  the  purposes  of  a  freight  de- 
pot St  Ii.  &  S.  F.  B.  Co.  V.  Tapp,  64  Ark. 
357,  42  S.  W.  667.  It  is  only  alleged  that  It 
Is  not  necessary  to  tate  her  pr(H;>erty,  because 
otlier  property  is  available  for  this  purpose. 
This  allegation  was  not  sufficient  we  think, 
to  deprive  the  ap[>ellant  of  the  right  to  con- 
demn  this  particular  property,  which  In  Its 
discretion  the  company  in  good  faith  deter- 
mined was  necessary  In  the  proper  conduct 
of  its  bnslness. 

The  court  did  not  err  In  refusing  to  trans- 
fer the  cause  to  the  equity  court  nor  did  it 
err  in  refusing  to  admit  the  Introduction  of 
the  testimcmy  offered  by  app^ant 

It  iM  urged  that  the  amount  of  damages 
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that  waa  awarded  the  Juir  to  appellant 
was  inadequate,  and  was  contrary,  not  only 
to  the  preponderance  of  the  evidence,  bat 
to  ondispcted  testimony,  which  showed  the 
Talne  of  the  property  was  larger  than  the 
amount  (tf  the  verdict  A  number  of  wit- 
nesses testified  relative  to  the  value  of  the 
property  Involved  In  this  case.  Some  of  the 
witnesses  placed  its  value  at  (250.  The  ap- 
pellant <dalmed  that  Itwasof  thevaloeof  $2,- 
000;  and  there  was  testimony  tending  to  prove 
that  she  bad  been  offeied  from  $1,250  to  |V 
500  ttawtfor.  Bnt  the  sreat  majority  of  the 
wlbittaes  testified  that  the  property  was  of 
the  value  of  from  fSOO  to  fTOO.  The  value 
of  the  property  and  tJw  damages  which  ap- 
pellant sustained  reason  of  the  condenma- 
titm  Oienoi  was  a  question  of  fact,  which  It 
was  titifi  piWTlnce  of  the  Jury  to  determine. 
If  there  is  snbstantlal  evidence  to  sustain 
this  finding  of  the  Jury,  (lien  under  the  re- 
peated rulings  of  this  court  such  finding 
should  not  be  disturbed.  The  Jury  returned 
a  verdict  in  favw  of  appelant  for  91,000. 
and  we  think  there  was  substantial  evidence 
to  sustain  tliat  finding.  St  L.,  I.  H.  &  8.  B. 
Go.  V.  Maxfleld  Co..  126  8.  W.  88.  26  I<.  B. 
A.  (N.  S.)  1111. 
The  Judgment  Is  accordingly  affirmed. 


FIRST  NAT.  BANE  OF  NEWARK  v.  PEO- 
PLE'S NAT.  BANK  OF  SPRING- 
FIELD. 

(Supreme  Court  of  Arkansas.   Dee.  12;  1910.) 

1.  Appeal  and  Ebeob  (|  1068*)— Habicless 

EBROB— EBBONEOUS  iNBTBVCnOITS. 

Where,  in  an  action  for  fraud,  the  Jury 
rendered  a  verdict  for  defendant,  erroneous  in- 
structions on  the  measure  of  damages  were  not 
prejudicial  to  plaintiff. 

[Eld.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  4225-4228;   Dec.  Dig.  | 

2.  Fbaud  (S  is*)— "Palbe  Repbesbhtation." 

A  "false  repreaentation,"  to  be  actionable, 
moBt  not  only  mislead,  but  must  be  made  fraud- 
nlentty,  and  with  that  intent,  and  one  Is  not 
liable  for  a  false  representation  who  honeatiy 
believed  it  when  made;  but  he  is  liable  If  he 
koew  It  to  be  false,  or,  knowing  nothing  about 
It,  asserted  it  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  IS  3-6;  Dec  Dig.  |  13.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  3,  pp.  266S-2670;  voL  8,  p^  7601.] 

8.  Fbahd  (f  13 *)~Misbepbbsbntations— Evi- 
dence. 

A  bank,  In  response  to  a  tele^am  request- 
ing it  to  see  A^  a  third  person,  and  wire  the 
amount  of  P.'b  overdraft  and  the  pounds  of 
poultiv  for  car,  and  pounds  paid  for  and  not 
paid  tor,  and  how  much  money  was  needed, 
stated  that  3,000  pounds  were  paid  for,  and 
7.000  pounda  for  car,  and  that  the  overdraft 
was  $350,  and  that  $400  were  needed.  In  re- 
sponse to  a  subsequent  message,  it  stated  that 
£400  would  take  care  of  the  overdraft  and  leave 
7,000  pounds  of  poultry  paid  for.  The  bank 
relied  on  the  statements  of  A.,  and  In  good  faith 
believed  the  same  to  be  true.  It  was  not  prac- 
tical at  the  time  to  wei|^  the  poultry.  Meld, 


that  the  bank,  acting  In  good  CalOi,  was  not 
liable  for  fraud,  on  it  appearing  that  the  poul- 
try only  weighed  1,579  pounda. 

[Ed.  Note.— For  other  cases,  set  Fmnd.  Cent. 
Dig.  H  8-«;  Dec.  Dig.  I  18.*1 

KIrby.  J.,  dissenting; 

Appeal  from  Circuit  Court.  IndqieiideDce 
County;  Charles  Coffin.  Judge. 

Action  by  the  People's  National  Bank  of 
Springfield  against  the  First  National  Bank 
of  Newark.  Vrom  an  order  granting  a  new 
trial  after  vwdict  for  defradant.  It  appeals. 
Reversed,  with  directions  to  render  Judgment 
on  the  verdict 

S.  M.  Cas^,  for  apptiUant  Bmeet  Ntill, 

for  appellee. 

HART,  J.  Appellant  Is  a  corporation  en- 
gaged In  the  banking  business  at  Newark, 
Ark.,  and  appellee  Is  a  corporation  engaged 
Id  a  similar  business  at  Springfield,  Tenn. 
A.  L.  Dorsey,  agent  and  attorney  for  ap- 
pellee, came  to  the  .state  of  Arkansas  to  lo- 
cate one  L.  R.  PhUlips,  a  dealer  In  live  poul- 
try, and  to.  collect  from  him  an  amount  of 
money  due  apjKllee.  He  located  Phillips  at 
Mt  Grove,  Mo.,  and  also  learned  that  Ira 
Arbuckle  was  buying  poultry  for  him  at  New- 
ark, Ark.  He  learned  from  Philli[«  that  lie 
had  some  poultry  at  Newark,  which  Arbuckle 
had  bought  for  him,  and  from  Arbuckle  that 
appellBDt  had  advanced  some  money  on  It, 
and  would  Qot  let  the  poultry  be  shipped  un- 
til Its  overdraft  was  paid.  Dorsey  sent  to 
appelant  the  following  telegram: 

"Mt  Grove,  Mo.,  July  17,  U08. 
*7irst  National  Bank.  Newark.  Aifc.:  See 
ATbu(^  and  wire  me  amount  ot  PUlUp^ 
ovM^raft  and  pounds  poaltry  for  car.  pounds 
paid  for  and  not  paid  for,  and  kow  math 
money  needed.  A.  Ia  Dorsey." 

A.  I*.  Dorsey,"* 

In  reply  be  received  the  following  tele- 
gram: 

"Newark,  Ark.,  July  17,  180& 
"A.  L.  Dorsey,  Mt.  Grove.  Mo.:  Three 
thousand  pounds  paid  for,  and  seven  thou- 
sand pounda  for  car  and  overdrawn  fSoO; 
$400  needed. 
"First  National  Bank.  8:27  a.  m.  T— M." 

He  again  telegraphed  the  appelant  as  fol- 
lows: 

"West  Plains,  Mo.,  July  18^  1908L 
"First  National  Bank.  Newark.  Ark:  Wire 
me  here  at  once  if  four  hundred  win  take 
care  overdraft  and  leave  seven  tboosand  paid 

for.  A.  Ii.  Dorsey.** 

To  this  be  received  the  followlog  reply: 
"Newark,  Ark 
"A.  Ifc  Dorsey,  Mt.  Grove:  Four  hundred 
dollars  will  take  care  of  overdraft  and  leave 
seven  thousand  pounds  paid  for,  must  be 
fixed  this  p.  m. 

"First  National  Bank.  6:1S  pi  m." 
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He  saM  that  he  ma  not  wUling  to  tnut 
either  PfalUlpB  or  Arbuckle,  and  for  that  rea- 
son sent  the  above  telegrams  to  awellant; 
that  he  relied  on  the  statements  contained  in 
the  replies  to  his  tel^ram,  and  sent  f400  to 
the  appellant  It  turned  out  that  the  New- 
ark ponltry  only  amounted  to  abont  1,579 
pounds.  The  poultry  was  worth  cents 
per  pound  In  the  market 

Appellant  adduced  testimony  tending  to 
show  that  it  had  a  bill  of  sale  for  the  pool- 
try  as  security  for  money  It  had  advanced 
to  Arbn<Ale  in  purchasing  it  but  that  It  had 
not  taken  possession  of  the  poultry  ;  that 
when  the  first  tel^^ram  to  Dorsey  was  sent 
by  it  the  ponltry  was  scattered  about  In  a 
room  and  was  not  In  coops;  that  it  was  In 
charge  of  Arbnckle,  who  stated  that  the 
diickOM  would  wei^  7,000  pounds,  and, 
relying  upon  fala  statemoit  It  sent  the  first 
tel^cram ;  that  the  poultry  was  loaded  In  the 
car  for  shipment  when  the  second  tel^r&m 
was  sent;  that  the  poultry  was  not  weighed 
when  it  was  loaded  in  the  car,  and  reliance 
was  had  on  Arbuckle's  statement  in  sending 
the  weight  and  that  the  amonnt  was  sent 
In  good  faith,  beliering  it  to  be  true.  Ar- 
bnckle dented  makti^t  any  statement  to  ap- 
pellant's agents  in  regard  to  the  we^t  of 
the  poultry. 

This  suit  was  broni^it  appellee  against 
appellant  to  recover  danuMSW  for  telse  r^ 
resentatlonB.  Tbia  gnnmds  opm  which  ap> 
pellee  rdled  fW  a  recovery,  and  upon  which 
appellant  iHredlcatad  Us  defoise,  are  suffl- 
dently  set  forth  above.  Other  evidence  was 
adduced  by  both  parties  to  establish  their 
reopectlve  contentions,  end  appellee  adduced 
evidence  to  show  the  amonnt  of  damages  It 
snfffeied;  hut  the  vlewi  we  shall  hereinafter 
express  render  a  fnrUiOT  statement  nnneo- 
easary.  The  case  was  tried  beAire  a  Jury, 
and  resnlted  In  a  verdict  for  appellant  Ap> 
pellee  filed  a  motion  tav  a  new  trial,  which 
was  granted.  The  case  Is  here  on  appeal; 
the  aKwUant  stipulating  liiat  If  the  Judg- 
ment granting  a  new  trial  be  affirmed,  Judg- 
ment absolnte  may  be  roidered  In  this  court 
•onder  sections  11S8  and  1288  of  Klrby'a  Di- 
gest 

The  order  grantiitf  the  new  trial  appears 
In  the  record  proper,  and  does  not  show  np<m 
what  grounds  it  was  granted.  In  the  bill  of 
exc^ttions,  however,  it  appears  that  the  mo- 
tion was  granted  hecanse  the  cowrt  erred  In 
refusing  Instructions  5  and  0  asked  by  ap- 
pellee and  In  giving  Instruction  8  at  the  re- 
Quest  of  appellant 

InstrucUcDs  Nos.  6  and  8,  just  referred  to, 
were  upon  the  measure  of  damages.  The 
jury  returned  a  verdict  for  appellant  who 
was  the  defendant  If  it  had  found  for  ap- 
pellee, who  was  the  plaintiff,  under  the  un- 
disputed evidence,  It  should  have  returned 
a  verdict  for  damages,  and  the  presumption 
la  that  It  would  hare  done  so.  Hence  It  be- 
comes immaterial  to  determine  whether  the 

U2S.W^-64 


Instruction  on  the  measure  of  damages  was 
correct,  or  the  one  refused  should  have  been 
given ;  for,  the  Jury  having  returned  a  ver- 
dict for  the  appellant  appellee  was  not  prej- 
udiced. 

Inatfoction  No.  6  should  not  have  been 
given.  It  is  as  foUows:  "The  jury  are  In- 
structed that  although  yon  may  brieve  from 
the  evidence  that  defendant  bank  obtained 
its  information  as  to  tlie  weight  of  the  poul- 
try from  other  persons  or  sources  which  It 
deemed  reliable,  and  that  it  believed  at  the 
time  that  its  representations  made  to  Dorsey 
were  true,  and  altiiou^  Dorsey  may  have 
relied  In  part  upon  other  Information  than 
that  received  from  the  defendant  as  to  the 
weight  yet  if  you  find  that  the  said  Dorsey 
relied  In  part  upon  the  representations  of  de- 
fendant, and  acted  upon  them,  to  his  damage, 
then  your  verdict  will  be  for  the  plaintiff." 

This  instruction  made  appellant  liable,  re- 
gardless of  its  good  faith  in  making  the  rep* 
resentations.  Appellee's  agent  had  in  the 
beginning  advised  it  to  see  Arbnckle  in  re- 
gard to  the  weight  of  the  potUtry;  and  ap- 
I>ellant  had  adduced  evidence  tending  to  show 
that  the  representations  made  by  it  were 
made  In  good  faith,  after  an  honest  endravw 
to  ascertain  their  truth.  The  instruction 
should  have  added  that  the  representations 
were  made,  knowing  them  to  be  false,  or  in 
reckless  disregard  of  their  truth.  See  Hang- 
er V.  Evlns,  38  Ark.  834,  where  the  court 
held  (quoting  from  syllabus):  "A  false  r^ 
resCTtatlon,  to  be  actUmable,  must  not  only 
mislead,  bnt  must  be  made  ftaudnlenUy,  and 
with  that  intent  No  one  can  be  held  liable 
for  a  false  representation,  who  honeatiy  be- 
lieved it  whok  made,  however  false  It  may 
be;  but  he  la  liable  if  he  knew  it  to  be 
fals^  or.  knowing  nothing  about  It*  uaerteA 
It  to  be  true." 

Appellant  knew  that  Arbnckle  wu  buyiiuc 
poultry  for  Phillips,  and  that  he  was  indebt- 
ed to  appellee ;  but  It  did  not  ^now  that  ap- 
pellee had  no  cmifldence  In  tiiem,  and  that 
it  was  relying  entirely  on  the  representa- 
tiona  made  by  It  On  the  contrary,  In  his 
first  telegram,  Doney  advlaed  appellant  to 
see  Arbnckle  and  wire  him  "the  amount  of 
Phillips'  overdraft  and  the  pounds  of  poultry 
fbr  car."  Appellant's  evidence  showed  tiiat 
at  thla  time  the  chickens  were  loose  In  a 
house,  and  It  was  not  practical  to  weigh 
them.  The  poultry  had  been  loaded  on  the 
car  for  shipment  btf ore  the  last  telegram  was 
received.  Th^  were  not  wdghed  before  they 
were  loaded.  Appellant  was  engaged  in  the 
banking  business,  and  Its  employes  were 
without  experience  in  Judging  the  weight  of 
a  quantity  of  poultry.  In  good  faith,  and  be- 
lieving it  to  be  tru^  they  made  the  represen- 
tations about  the  wei^t  While  Arbnckle 
denied  that  he  told  appdlanfa  agents  that 
the  poultry  weighed  7,000  pounds,  the  Jury 
were  the  judges  of  the  credibility  of  the  wit- 
nesses.   Henoe  we  say  the  instruction  was 
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wrong  In  Ignoring  this  defense  of  appellant. 

The  court  erred  In  granting  a  new  trial, 
and  the  Judgment  will  be  rereraed,  with  di- 
rections to  render  Judgment  npon  the  verdict 

KIRBY,  X,  dlaaenta.  * 


OARNDB  STATSL 
(Supreme  Oonrt  of  Arinnaas.   Dec.  12.  1910.) 

1.  Infants  (|  66*)  —  Rxsponsibilitt  fob 
Cbimb— Pbesuvptionb. 

The  law  presnmea  that  one  uodei  14  years 
at  age  la  not  criminally  reaponaible,  ana  the 
preaamption  prevails  until  the  evidence  clearly 
shows  that  he  understood  the  nature  of  the  of- 
fense charged  and  its  couBeqoences. 

[Eld.  Note. — For  other  cases,  see  Infants,  Gent. 
Dig.  S  172;  Dec.  Dig.  {  66.*] 

2.  OBiHinAi.  Law  (I  680*)— Tbiai/— DiscBB- 
noN  or  CovBT. 

It  ia  within  the  discretion  of  the  trial  judee 
to  permit  the  introduction  of  testimony  after  toe 
case  is  closed  and  given  to  the  jury. 

[Ed.  Note.— For  other  caies,  see  Criminal 
Law.  Cent  Dig.  (  1624;  Dec  Dig.  $  689.*] 

&  Gbimikal  Law  (|  68&*)— TniAi^DiacBB- 

ISON  OP  COUBT. 

The  action  of  the  court  in  a  murder  case 
hi  permitting  accused,  a  child  under  14  years  of 
age,  to  make  a  ooufession  to  the  jury  after  they 
bad  retired  to  deliberate  on  the  case  is  within 
Ita  discretion. 

[Bd.  Kote.~-For  other  cases,  see  Criminal 
Law,  dent  Dig.  1 1624;  Dec.  Dig.  |  «88.*j 

4.  GuviifAi.  Law  ({  918*)— XtePBSSENTATiON 

BT  GOCNSEL. 

The  court  appointed  counsel  for  an  infant 
under  14  years  of  age  on  trial  for  murder.  The 
counsel  in  his  closing  anrument  to  the  jury  with- 
drew from  the  case.  During  the  deliberation 
of  the  jury,  the  court  waa  informed  that  accused 
bad  confessed  and  desired  to  make  a  statement 
to  the  jury.  The  jury  was  called  for  and  ac- 
cused made  a  statement.  The  coanael  who  had 
withdrawn  from  the  case  stated  In  open  court 
that  he  waa  glad  that  the  truth  had  come  out 
The  court  made  no  effort  to  ascertain  whether 
the  confession  was  voluntary  or  not.  Held. 
that  under  the  Constitution,  guaranteeing  the 
right  of  one  charged  with  a  felony  to  be  beard 
by  himself  and  counsel,  the  court  failed  to  have 
counsel  present  to  ascertain  before  the  admis- 
sion of  the  confeRsion,  whether  it  waa  voluatair 
or  not,  necessitating  the  granting  of  a  new  trial. 

[Sa.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2169;  Dec.  Dig.  «  918.*] 

Appeal  from  Circuit  Court,  Logan  County; 
Jeptba  H.  Evans,  Judge. 

Will  Garner  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.  Beversed 
and  remanded. 

See,  also,  131  S.  W.  338. 

J.  H.  Carmlchael,  for  appellant  Hal  L. 
Norwood,  Atty.  Gen.,  and  Wm.  H.  Rector. 
Asst  Atty.  Gen.,  for  the  State. 

EIRBT.  J.  Appellant  was  convicted  of 
murder  In  the  first  degree  on  an  Indlctmoit 
returned  on  January  21,  1910.  which,  omit- 
tliv  the  formal  parts.  Is  as  follows:  "The 
Rrand  jnry  of  Logan  county  and  southern 


district,  In  the  nam^  and  the  authority  of 
the  state  of  Arkansas,  accuse  Will  Gamer 
of  the  crime  of  murder  in  the  first  degree, 
committed  as  follows:  The  said  Will  Gar- 
ner, on  the  15th  day  of  October,  1909,  in  the 
county  and  district  aforesaid,  unlawfully, 
willfully,  felonlonsly,  of  his  malice  afore- 
thought and  with  prmeditatlon,  did  kill  and 
murder  one  Floyd  Sprli^r,  by  striking  and 
beating  him,  the  said  Floyd  Sprli^Eer,  In  and 
upon  the  head  and  body  of  him,  the  said 
Floyd  ^ringer,  with  a  dub  then  and  there 
held  In  the  hand  of  him,  the  said  Will  Gar- 
ner, from  the  effect  of  which  wound  be,  the 
said  Floyd  Springer,  ibm  and  there  Imme- 
diately died,  against  the  peace  and  dignity  of 
the  state  of  Arkansas." 

The  evidence  in  this  case  Is  volnmlnoos 
and  mostly  drcnmstantlal.  The  scene  of  the 
tragedy  was  a  Add  belonglDg  to  Mr.  Roberts. 
In  Logan  county,  bard  by  a  mndi-ttaveled 
public  road  and  near  the  wire  gate  c^wnbig 
from  the  field  Into  the  road.  Vloyd  ^ring- 
er, the  deceased.  Will  Gamer,  the  appelant 
and  O.  P.  Hamm  were  at  work  in  the  field 
on  the  day  of  the  klUlng.  Appellant  went  to 
the  house  for  dinner  for  ttte  deceased  and 
was  seen  returning  betweot  12  and  1  o'tlodk 
and  rode  Into  the  field  and,  about  90  yards 
from  the  gate,  reached  down  and  handed 
him  a  budcet  ctrntalnlng  the  dinner.  About  1 
o'clodc  a  witness  saw  them,  deceased  and  ap- 
pellant near  the  gate  and  no  one  else  was 
there  and  the  horses  appeared  to  be  done 
eating. .  Hr.  Hamm,  who  went  from  the  Add 
to  his  dinner,  returned  about  1  o'clock  and 
found  appellant  at  the  gate  sitting  by  the 
horses  that  Springer  had  been  plowing  with, 
whldi  were  still  eaUng.  and  asked  where 
Springer  waa.  Appellant  said  he  was  gone 
off  with  two  men  to  look  at  some  land  and 
told  him  to  watch  his  team.  Witness  told 
htm  to  take  tbis  team  and  go  on  to  work, 
that  it  was  after  1  o'clock.  About  8  o*€ioA 
Mr.  Roberts  returned  and  drove  out  Into  the 
field,  and  when  Mr.  Hamm  came  out  to  the 
end  of  the  row  and  waited  till  appdlan: 
drove  out  too,  and  asked  bim  where  Springer 
was  and  be  said,  "The  last  time  l  saw  him 
he  was  standing  over  yonder,"  in  a  south- 
westerly direction  ftom  us,  Mr.  BotiNts 
went  down  that  way  and  found  Springer 
dead.  His  skull  was  crushed  In  on  botb 
sides,  bis  breast  considerably  bruised,  and 
some  marks  or  Uttle  cnts  on  his  throat  and 
neckt  all  amiearlng  to  have  been  done  with  a 
8tl<^  or  dub,  the  little  cuts  with  the  eod  of 
It  He  was  lying  on  his  ba^  with  bla  bead 
on  a  rail,  his  bands  across  bis  breast  and 
his  feet  stretched  out  toward  the  west,  Mde 
by  side.  There  were  no  signs  of  a  strng^e 
and  the  blood  ran  down  on  the  back  of  the 
head  and  nedE — waa  scattered  around  in 
every  direction  from  the  body.  A  dub  or 
stick  wltb  fresh  blood  on  it  was  fonnd  about 
50  yards  from  tbe  body  In  an  old  day  root 
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Tbere  was  a  MtUe  of  morptalne  found  on  the 
body,  but  DO  money,  and  near  it  a  paid  note 
of  Springer's  to  Lerl  Oreen,  who  saw  him 
tear  off  hla  signature  and  pat  It  in  his  parse 
a  day  or  two  before  wbra  he  paid  it 
body  was  lying  In  behind  a  biiar  thicket  and 
tree  top,  from  where  they  were  plowing, 
whlcb  was  the  only  place  nearly  whl^  would 
Ude  a  man  from  the  public  road  to  where 
they  were  plowing. 

Will  Oamer,  appelant,  testified:  "f  am  IS 
yean  cdd.  Will  be  14  the  6tli  day  of  May. 
Waa  bom  In  1896,  at  Memphis,  Tenn.  Left 
Memphis  when  I  was  about  4  years  old.  I 
came  down  here  from  Shawnee  to  work  In 
tbe  barber  shop.  I  first  met  Mr.  Roberts  at 
the  courthouse.  He  was  appointed  to  defend 
me  here  at  the  last  term  of  court  After 
that  I  went  and  stayed  at  his  house  for 
about  two  months.  Was  there  wh«i  Mr. 
^irlnger  began  to  wortc  for  him  on  Monday. 
Mr.  Hamm  was  working  with  vm.  I  brushed 
In  oats  that  morning.  I  left  tiefore  the  rest 
of  them  to  get  Mr.  Sjnlnger'fl  dinner.  1 
d<«*t  recollect  wl^ether  I  met  any  one  going 
from  the  0eld  to  the  bouse  or  not  I  took 
the  dinner  bade  to  the-  field.  What  I  got 
back  to  the  Odd,  Mr.  Springer  was  sitting 
down  the  gate  with  two  men,  whom  I  did 
not  know.  He  ate  dinner,  and  I  ihn^ed 
corn  for  the  borsea.  Hie  men  got  up  and 
looked  around  while  he  waa  eating  dinner, 
and  be  got  up  and  walked  off  with  them.  He 
told  me  to  watdi  the  horsea.  They  went 
around  the  hrancih,  and  turned  the  road.  I 
dcm't  know  how  far  th^  wait  Finally  they 
came  ba^  and  Mr.  Springer  went  with  th^. 
I  did  not  see  blm  any  more,  until  r  don't 
know  Just  how  many  minutes.  Anyway,  I 
laid  down  by  a  tree,  and  the  horses  wmt 
around  the  bend,  and  I  saw  Mr.  E^lngw  and 
the  two  men  standing  by  them  two  ratto  of 
wood  as  I  went  to  get  the  taoraee.  I  came 
back  and  saw  Mr.  Hamm  cnnlng;  and  the 
men  passed  tlwe  with  a  bale  of  cotton,  and 
another  man.  I  did  not  see  Mr.  Hamm  walk- 
ing bftck  about  this  time.  I  did  not  see  Mr. 
Springer  any  more  until  Mr.  Roberta  came 
down  there  and  found  blm  dead.  At  that 
time  I  was  plowing.  Mr.  Hamm  a^ed  me 
where  Mr.  Springer  was,  and  I  told  him.  and 
be  told  me  to  take  bis  team  and  come  on 
and  plow  with  It  nnd  I  did  so.  When  Mr. 
Roberts  came,  I  told  him  that  Mr.  Springer 
had  gone  off  with  the  two  men.  I  did  not  go 
to  the  body  until  Mr.  Roberts  called  me  and 
Mr.  Hamm.  nien  I  wait  with  Mr.  Hamm. 
I  did  not  know  he  waa  dead  until  Mr.  Rob- 
erta called  me.  Mr.  Roberts  told  Mr.  Hamm 
and  I  to  stay  these  until  he  went  to  town, 
and  we  did  so.  Never  done  anything  but 
stayed  Uiere  until  4  or  S  o'dock,  and  then  I 
took  the  team  out  and  carried  them  to  the 
house.  I  heard  Mr.  Jones  and  Mr.  McCon- 
nell  say  that  that  little  negro  was  as  liable 
to  do  It  as  anybody." 

The  drcumstancea  tending  to  connect  ap- 
pellant with  the  killing  were  a  spedc  of  blood 
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spattered  on  his  che^  and  a  few  specks  on 
one  pant's  leg  and  perhaps  a  drop  on  his 
shoe  and  six  half  dollars  that  were  found 
concealed  In  his  shoe  the  next,  morning. 
Springer  was  shown  to  have  been  paid  fS  In 
half  dollars  a  few  days  before  the  killing  and 
to  have  had  some  silver  in  his  purse  when  be 
put  tbe  paid  note  in  it  after  tearing  off  hla 
dgnature.  Mr.  Hamm  saw  appellant  tying 
bis  shoe  when  he  put  him  to  work  after  1 
o'clock  and  another  witness  saw  blm  aboat 
2  o'clock  "Bitting  over  on  his  plow  or  by  it 
working  with  bis  shoe  some  way,"  the  day  of 
the  killing.  Appellant  made  contradictory 
statements  about  how  he  came  by  the  money 
and  was  contradicted  by  pec^le  from  whom 
be  claimed  he  got  it 

Tbe  oourt  instructed  the  Jury  orally  and 
fully  on  murder  In  tbe  first  degree,  without 
objections  or  exceptions,  after  giving  first 
the  following  Instruction :  "(1)  If  the  accua* 
ed  Is  between  the  ages  of  12  and  14,  tbe  pre- 
sumption Is  that  he  Is  Incapable  of  crime, 
and  the  burden  la  on  the  state  to  prove  that 
he  has  mental  capacity  awns^  to  know  right 
from  wrong  In  relatltm  to  the  oflrase  charg- 
ed. This  may  be  done  by  circumstantial 
evidence,  as  well  as  by  direct  evidence^  If 
over  14  years  of  age^  defendant  la  presumed 
to  be  capable  of  committing  crime.  Tbe  age 
and  capacity  of  defendant  to  commit  crime 
Is  for  the  Jury  to  determine^  If  defendant 
Is  answerable  to  Uie  law,  then  the  law  of  the 
case  la  aa  follows."  Tbe  Judge  wrote  In  the 
bill  of  ezcepttons,  *TbB  defcmdant  from  ap- 
pearance might  be  Judged  to  be  from  17  to 
18  years  old  at  time  of  trial,  and  Jury  might 
so  have  found." 

Tbe  bin  of  exoeptlona  recites  farther: 
"After  the  Jury  had  been  out  dtilberatlng 
they  came  In  and  asked  tbe  Judge  if  tb^ 
could  convict  tbe  ai^tdlant  of  murder  In  the 
first  degree  and  give  him  a  llf6  sentence. 
The  court  told  them  that  th^  could  not  do 
this,  but  that  th^  might  convict  of  murder 
In  the  second  degree,  and  fix  the  punishment 
In  the  penitentiary  not  to  exceed  21  years." 

Shortly  afterwarda  the  court  while  the 
Jury  was  out  deliberating,  was  at  recess  and 
Governor  Donaghey  waa  q;>eaking  In  the 
courtroom  and  the  Jury  bailiff  Informed  the 
Judge  that  the  Jury  desired  to  report.  Th^ 
were  advised  that  they  would  be  sent  for 
as  soon  aa  the  speaking  waa  over.  Before  It 
was  finished  the  sheriff  asked  tbe  Judge  to 
be  «cused,  that  the  defendant  waa  about  to 
make  a  confession,  and  returned  shortly  and 
informed  the  Judge  that  be  had  made  a  con- 
fession. Itie  Judge  directed  tbe  sheriff  to 
ask  blm  if  he  desired  to  make  the  statement 
to  the  Jury,  and  being  biformed  that  he  did, 
"then  the  Judge  told  the  sheriff  to  Inform 
the  Jury  that  be  would  send  tot  them  soon 
and  not  to  report  until  sent  for."  When 
Governor  Donagh^  finished  q)eakln|b  the 
court  resumed  buslnna  and  the  Jury  came, 
and  the  defendant  "and  defendant's  counsel 
were  called  and  were  presoit  during  part  or 
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all  tbe  subsequent  proceedings."  Defendant 
was  Informed  by  the  court  that  he  undM- 
stood  from  tbe  sherlft  that  defendant  wanted 
to  make  an  addltlcmal  statement  to  the  jury. 
Defendant  said  he  did  and  was  told  he  might 
do  so,  but  to  malce  no  statement  but  the  truth. 
.He  stated  in  substance:  That  he  was  the 
one  who  did  the  murder;  that  no  one  helped 
him;  that  no  men  passed;  that  Springer 
went  to  sleep  after  eating  his  dinner,  and 
defendant  was  taking  Springer's  money  from 
Springer's  pocket,  and  Springer  waked  up 
and  accused  defendant  of  It  Defendant  de- 
nied It.  an  they  Jawed  a  little,  and  defend- 
ant struck  Springer  In  the  bead  with  a  club 
shown  on  the  trial.  At  this  time  Springer 
was  raising  up  a  little  and  fell  back,  and  de- 
fendant struck  him  again  a  time  or  two  with 
the  dub,  killing  him,  and  that  Springer's 
head  was  on  the  flat  rail,  shown  in  evidence, 
at  the  time  he  was  asleep,  and  fell  back  on 
It  when  first  stmck  with  the  club.  No  qnes- 
tlon  was  asked  defendant  by  any  one  except 
the  Judge,  about  tbe  cinb  and  the  rail,  and 
tbe  position  Sifflnger  was  In  whan  asleep  m 
wbea  struck. 

Counsel  for  appellant  was  present  at  this 
time,  and  made  no  objection  and  sared  no 
exception,  and  ISx.  Roberts,  one  of  the  coun- 
sel, stated  In  opoi  court  that  be  was  glad 
that  at  last  tbe  truth  of  the  matter  bad  come 
out  That  be  bad  tried  to  get  to  the  truth, 
but  had  not  been  able  to  do  it  Mr.  Roberts, 
of  counsel  for  the  appellant,  In  closing  tiie 
case  to  ttie  Jury,  turned  to  Oi»  defendant, 
and,  in  addressing  biiu,  toUL  him  be  (Roberts) 
nerer  ej^wcted  to  bare  anything  more  to  do 
with  him;  that  be  never  wanted  to  speak  to 
defendant,  or  defendant  to  come  to  bis  pres- 
ence, no  mattw  wlutt  was  done  In  the  case, 
and  bade  the  defendant,  in  the  presence  of 
the  jury,  court,  and  vectators  a  tragic  good- 
bye. This  was  before  the  case  was  first  giv- 
en to  the  jury. 

Tbe  following  statement  fs  also  made  In 
the  bill  of  exceptions  by  the  judge:  "The 
attorneys  having  been  aligned  by  tbe  court 
to  defend  Gamer,  and  having  performed  that 
duty  ably,  and  bidden  the  defendant  good- 
bye, the  court  did  not  feel  It  necessary  to  In- 
form them,  or  state's  counsel,  that  defend- 
ant. In  bis  own  person,  wished  to  make  an 
additional  Btatement  to  the  jury.  The  state- 
ment of  the  defendant  to  the  jury  was,  so 
far  as  the  court  could  see  and  know,  free 
and  voluntary,  and  tbe  result  of  the  strain 
that  be  bad  undergone  In  tbe  trial  and  the 
good-bye  of  Mr.  Roberts.  The  Jury  retired 
and  afterward  returned  Into  court  a  verdict, 
convicting  defendant  of  murder  in  the  first 
degree.  No  Information  that  any  other  ver- 
dict was  ever  agreed  on  was  had  by  the 
court,  and  no  other  verdict  was  any  time 
brought  Into  the  court  or  offered  to  It" 

After  further  deliberation,  the  Jury  return- 
ed Into  open  court  a  verdict  of  guilty  of  mur- 
der In  the  first  degree,  and  on  the  next  day 


the  court  passed  sentence  upon  ttie  oUd  de- 
fendant, and  adjourned  until  July  80,  1910, 
and  defCTdant  appealed. 

Tbe  appellant  was  convicted  of  a  capital 
offense.  No  objection  was  made  to  tbe  in- 
structions given  and  only  two  objections  to 
the  introduction  of  testimony,  and  no  error 
was  committed  in  overruling  them.  Was  any 
error  committed  by  the  trial  court  pr^udl- 
dal  to  tbe  rights  of  appellant  that  is  requir- 
ed to  be  heard  or  considered  by  this  court  by 
the  act  of  May  81,  1908,  that  calls  tor  a  re- 
versal of  the  case? 

We  think  so.  Our  Constitution  guarantees 
tbe  right  of  every  person  on  trial  charged 
with  a  felony  "to  be  heard  by  himself  and 
his  counsel,"  and  the  statute  requires  the 
court  if  he  be  unable  to  employ,  to  assign 
him,  counsel,  at  his  request  to  conduct  his 
defense.  The  record  shows  appellant  was 
duly  assigned  counsel  to  defend  him,  but  that 
Mr.  Roberts,  of  ooonsel  for  tbe  appellant,  in 
closing  tlie  case  to  the  jury,  tamed  to  tbe 
defendant,  and  In  addressing  blm,  told  him 
he  (B(rt>erta)  never  expected  to  have  anything 
more  to  do  with  him.  That  be  never  wanted 
to  speak  to  defendant,  or  def»idant  to  come 
Into  his  presence,  no  matter  what  was  done 
in  the  case,  and  bade  the  defendant,  in  the 
presence  of  0ie  jnry,  court  and  spectators  a 
tragic  good-bye.  After  this  good-lqre  and 
after  the  jury  had  deliberated  im  appellant's 
case  a  night  and  till  noon  next  day  and  re- 
tamed  into  conrt,  and  been  Instmcted  that 
ther  might  convict  of  morder  In  the  second 
d^ree  and  fix  tiie  punishment  not  to  exceed 
21  years  In  the  penitraittary,  and  retired 
again  and  notified  the  conrt  that  they  were 
ready  to  return  a  verdict,  tin  court,  having 
had  Informatl<m  of  the  confession  by  tbe  ap- 
pellant, advised  th^  not  to  report  till  sent 
for.  Ami^ant  was  thai  twooght  into  court 
and  allowed  to  make  the  confession,  after 
being  asked  by  the  conrt  if  he  wished  to 
make  a  statemmt  and  beii^  told  to  make  no 
statement  bnt  the  tnith.  "The  attorns 
having  been  assigned  by  the  court  to  defend 
Gamer,  and  havbig  performed  that  duty  ably, 
and  bidden  the  defendant  good-bye,  tbe  conrt 
did  not  feel  It  necessary  to  inform  them,  or 
state's  counsel,  that  defendant  In  his  own 
person,  wished  to  make  an  additional  state- 
ment to  the  jury." 

Surety  this  was  appellant's  time  of  great- 
est need  for  counsel  "to  conduct  his  defense." 
but  80  effectually  bad  they  bidden  him  good- 
bye that  the  court  concluded  their  duty  dis- 
charged, and  did  not  regard  it  necessary  to 
advise  them  that  he  was  going  to  make  a 
confession.  He  had  them  called,  however, 
and  the  record  says  they  were  "present  a 
part  or  all  tiie  time"  thereafter.  After  the 
confession  was  made,  "no  question  was  asked 
defendant  by  any  one  except  the  judge,  about 
the  club  and  the  rail,  and  the  position  Spring- 
er was  In  when  asleep  and  when  struck." 
The  record  recites  again:  "Counsel  for  sp- 
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pellaot  was  present  at  the  time,  and  made  no 
objection  and  saved  no  exception,  and  Mr. 
Boberts,  one  of  tbe  counsel,  stated  In  open 
court  that  he  was  glad  that  at  last  the  truth 
of  tbe  matter  had  come  out;  that  he  had 
tried  to  get  tbe  truth,  but  had  not  been  able 
to  do  It"  This  Is  the  same  Roberts  who 
abandoned  the  defense  In  so  tragic  a  manner 
now  lending  hta  emphatic  Indorsement  to  the 
truth  of  the  confession  without  In  any  way 
trying  to  discover  what  means  had  been  used 
to  secure  It,  and  whether  It  was  voluntarily 
made.  The  most  that  the  record  discloses 
Is  that  appellant's  counsel  appeared  after  the 
confession  was  made  and  before  the  judge 
finished  questioning  him  about  the  manner 
of  the  killing. 

It  Is  true,  the  record  recites  that  "the 
statement  of  tbe  defendant  to  the  jury  was, 
so  far  as  tbe  court  could  see  and  know,  free 
and  voluntary,  and  the  result  of  the  strain 
that  he  had  undergone  In  the  trial,  and  the 
good-bye  of  Mr.  Roberts."  But  It  also  shows 
no  counsel  was  there  to  advise  with  him  as 
to  whether  Improper  means  and  Inducements 
had  been  used  to  obtain  It  and  whether  It 
waa  voluntarily  made,  and  that  the  court 
asked  but  one  question,  whether  he  wished 
to  make  a  statement,  which  could  not  have 
disclosed  the  fact  If  appellant's  statement 
that  he  would  not  be  14  years  of  age  till 
May  is  true,  and  It  Is  only  contradicted  by 
the  judge's  opinion,  "from  appearance,  he 
might  be  judged  to  be  17  or  18  years  old  at 
tile  time  of  the  trial,"  the  law  presumes  him 
not  criminally  responsible,  and  that  presump- 
tion prevails  nntll  the  evidence  clearly  es- 
tablishes that  he  understood  the  nature  of 
tbe  ofTeiue  charged  and  Its  consequences. 
Under  our  law  a  mtnor  cannot  choose  his 
^ardlan,  even  with  the  consent  of  the  court, 
tUl  be  is  over  14  years  of  age,  and  the  courts 
are  required  to  guard  with  jealous  care  and 
protect  an  Infant  when  bis  property  Is  In- 
volved, and  will  it  permit  them  to  be  less 
careful  when  bis  life  Is  at  stake?  We  think 
not 

It  was  within  tbe  discretion  of  the  learned 
trial  judge  to  permit  the  Introduction  of  fur- 
ther testimony  after  the  case  was  dosed  and 
given  to  tile  jwy  and  before  they  had  de- 
livered their  verdict  to  the  court,  and  we  find 
no  abuse  of  this  discretion.  The  Infant  de- 
fendant was  entitled  to  have  his  counsel  pres- 
ent *iD  conduct  his  defense"  and  ascertain 
beffOe  Its  admission  whether  the  confession 
was  Toluntairtly  niade,  without  which  It  is 
not  probable  the  jury  would  have  rendered 
the  verdict  they  did.  He  did  not  waive  this 
right  when  the  court  asked  him  if  he  wished 
to  make  a  statement  to  the  jury  by  answer- 
ing that  be  did.  The  court  made  no  effort 
other  than  this  question  to  ascertain  whether 
tbe  confusion  was  voluntary,  and  Its  admls- 
slon  nnder  the  circumstances,  In  the  absence 


of  apptilanfs  connsel,  was  oror  and  highly 
prejudicial. 

The  case  Is  reversed  and  ronanded  for  a- 
new  trlaL 


WABAIAOE  V.  ASKBnV  et  al. 

(Supreme  Court  of  Arkansas.    Dec  12,  1910.) 

1.  JuDQUBKT  (S  585*)— Bab  or  Causes  or  Ac- 
tion—Notb  ANn  GONTBACT  OP  SaXJE. 

The  fact  that  a  note  given  for  a  patented 
article  does  not  show  that  fact  on  its  face,  as 
required  by  Kirby's  Dig.  i  513,  does  not  invali- 
date the  sale,  but  only  renders  tbe  note  void,  so 
that  an  adverse  Judgment  in  a  snlt  on  the  note 
does  not  bar  a  auttaequent  action  upon  the 
contract  of  sale ;  the  causes  of  action  being  dis- 
tinct. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  1 1084;  Dec.  Dig.  i  585.*] 

2.  LncrrATiON  or  AcnoNs  (S  12T*)— Twe  or 

RUNNINQ. 

The  filing  of  an  amendment  to  a  complaint 
alleging  a  new  cause  of  action  and  tbe  answer 
thereto  are  equivalent  to  the  bringing  of  a  new 
action  and  entry  of  api>earance  thereto  as  af- 
fects tbe  running  of  the  statute  of  IlmltatlonB. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
^^tlons.  Cent  Dig.  8|  543-647;   Dec.  Dig.  f 

3.  LiiuTATioH  or  Actions  ({  28*)  —  Pabol 

CONTaAOT— PUBCHASS-MONR-  NOTV. 

Since  a  note  given  for  a  patented  article, 
which  does  not  so  state  on  Its  face,  as  required 
by  Kirby's  Dig.  fi  513,  is  absolutely  void,  it 
forms  no  part  of  the  contract  of  sale,  and  hence 
cannot  be  conMdered  as  a  written  part  of  such 
contract  as  afflecting  the  statute  of  llmitatloiu. 

[Ed.  Note.^Fbr  other  cases:  see  limiatlon  ti 
^ctions.  Cent  Dig.  H  184,  18S;  Dec.  Dig.  | 

4.  LxHiTATioN  or  Actions  (|  28*)— Gontbaot 
Action— Oral  Contbact. 

A  writing  signed  by  a  seller  of  patented  ar^ 
tides  acknowledging  receipt  of  a  certain  sum 
from  tbe  buyer  in  payment  for  royalty  checks, 
reciting  that  such  checks  were  advanced  royal- 
ty, the  purpose  of  which  was  to  carry  the  arti- 
des  in  stock  ready  for  shipment  as  directed, 
constituted  no  part  of  tbe  contract  of  sale,  be- 
ing a  mere  receipt ;  and  hence  the  contract  was 
one  not  in  writing.within  Kirby's  Dig.  i  6064, 
prohibiting  an  action  from  beiae  brougbt  after 
three  years  on  a  contract  or  liaMUty,  expr^  or 
implied,  not  in  writing. 

[Ed.  Note.— For  other  cases,  see  UmltaUon  of 
Actions,  Cent  Dig.  U  184,  18S;  Dec  Dig.  | 
28.*] 

Appeal  from  Olrcntt  Court,  Columbln  Coun- 
ty; Oea  W.  Bays.  Judges 

Action  by  J.  H.  Askew  and  anotbor  against 
7.  Lw  Warmack.  From  a  judgment  for  plaln- 
tlCTs,  defendant  appeala  Reversed,  and  cause 
dismissed. 

Stevens  &  Stevens,  for  aKwllant  W.  H. 
Askew,  for  aroellees. 

HART,  J.  This  Is  an  appeal  by  J.  L.  War- 
mack  from  a  judgment  rendered  against  him 
In  favor  of  J.  H,  Askew  and  J.  C.  Karner. 
Tbe  suit  was  originally  brought  by  J.  H. 
Askew  against  3.  h.  Warmack  to  recover  nj^ 
on  two  promissory  notes. 
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The  defense  was  Interposed  that  the  notes 
were  glvm  to  one  J.  C.  Earner  in  payment 
of  patent  right  territory,  or  In"  payment  of 
the  purchase  money  of  patented  Instruments, 
and  they  were  not  executed  on  a  printed 
form,  and  did  not  show  upon  their  face  that 
they  were  executed  In  consideration  of  a  pat- 
ented  machine.  Implement,  substance,  or  In- 
Btrument,  as  required  by  section  513,  Klrby's 
Dig.,  and  that  said  notes  had  been  transfer- 
red by  «ald  Earner  to  the  plaintiff  Askew. 
The  plalntlflf  demurred  to  the  answer,  and  his 
demurrer  was  overruled.  Subsequently  plain- 
tiff asked  that  his  complaint  be  amended, 
and,  as  amended,  the  complaint  Is  a  suit  by 
J.  H.  Askew  and  J.  O.  Earner  against  J.  L. 
Warmack  to  recover  upon  the  contract  of 
Bale  made  by  Earner  to  Warmack.  The,  de- 
fendant answered,  and  among  other  defenses 
set  up  that  the  action  was  barred  by  the  stat- 
ute of  limitations  of  three  years.  The  salt 
as  first  brou^t  was  upon  the  notes,  and  the 
second  complaint.  In  which  Earner  was  made 
a  o^lalntiff,  vas  upon  the  contract  of  sale. 

In  the  ease  of  Roth  t.  Merchants*  &  Plant- 
ers* Bank.  70  Ark.  200.  66  S.  W.  918,  91  Am. 
St  Rep.  SO.  the  court  held  that  the  failure  to 
comply  with  the  statute  in  regard  to  the  »e- 
cutlon  of  a  note  given  for  a  patented  ma- 
chine, implement,  substance,  or  Instrument 
does  not  affect  the  validity  of  the  sale,  ren- 
ders only  the  note  absolutely  void,  and  that 
an  adverse  judgmoit  in  a  sul&on  the  notes 
Is  no  bar  to  an  action  upon  this  contract  of 
sale.  See,  also.  Tillman  t.  Thatcher,  66  AA. 
S34.  19  S.  W.  968.  It  follows  that  a  suit  up- 
on the  notes  and  npon  the  contract  of  sale 
are  entirely  Borate  and  distinct  causes  of 
action.  The  d^endant  answered  the  com- 
plaint, which  based  tUe  right  of  recovery  up- 
on the  contract  of  sale,  and  thereby  entered 
his  appearance.  The  flllnc  of  an  amendment 
setting  up  an  entirely  separate  and  distinct 
cause  of  action  and  the  answer  to  it  are 
equlvalCTt  to  the  bringing  of  a  new  action; 
and  the  entry  of  aK>earance  thereto  by  the 
defendant  C.  0.  &  G.  Bd.  Go.  t.  Hickey,  81 
Ark.  579.  99  S.  W.  839;  Wood  r.  Wood.  69 
Ark.  446,  27  S.  W.  641.  28  L  a  A.  157,  43 
Am.  St  Rep.  42. 

Hence  the  case  stands  as  if  Askew  and 
Earner,  the  plalntiffia.  had  bronght  snlt 
against  Warmack,  the  defendant  on  the  con- 
tract of  sale  on  the  25tb  day  of  Febmary. 
1909,  the  date  of  filing  the  amended  com- 
plaint. In  such  cases  the  statute  of  limita- 
tions as  to  the  new  cause  of  action  continues 
to  run  until  the  filing  of  the  amendment 
Buck  T.  Davis.  64  Ark.  346.  42  S.  W.  634. 
Tlie  ondlqitnted  evidence  shows  that  the 
cause  of  action  Is  barred  by  the  statute  of 
limitations  of  three  years  If  it  shall  be  de- 
tonUned  that  ttw  action  Is  founded  on  a 
"contract  or  UablUty.  express  or  Implied,  not 
in  writing."  See  Eirby'B  Dig.  f  5064.  Gn  the 
2d  day  at  Hay,  1904.  J.  O.  Earner,  by  an  in- 
etmment  in  writing  rigned  by  him,  appointed 
J.  U.  Warmack  as  his  exclusive  agent  to  sell 


the  Earner  sash  lock,  a  patented  artl<de,  in 
certain  named  territory  for  a  period  of  time, 
and  agreed  to  furnish  said  agent  all  the  locks 
he  might  order  at  a  designated  price.  On  the 
same  day  the  notes  originally  sued  on. 
amounUng  to  $294,  were  executed  by  War- 
made  to  Earner.  On  the  same  day  the  fol- 
lowing receipt  was  executed:  "$294.  Re- 
ceived of  J.  L.  Warmack  two  hundred  and 
ninety-four  dollars  in  full  payment  for  sev- 
enty royalty  checks  for  ¥4.20  each  being  ad- 
vanced royalty  on  Earner  sash  locks,  the  pur- 
pose of  which  Is  to  carry  the  locks  in  stock 
ready  for  shliHuent  to  such  points  in  the 
United  States  as  they  may  direct  [Signed] 
J.  C.  Earner."  The  form  of  the  royalty  check 
Is  as  follows:  "Nl<&el  Manufacturing  Com- 
pany. Morris.  111.  $4.20.  Upon  presentation 
of  this  check,  duly  endorsed  by  one  of  my  an- 
thorlzed  ag^ts,  you  will  accept  the  same  In 
payment  of  thirty  five  cents  per  dosen  on  22 
dozen  Earner  sash  locks  at  the  price  of  $1.70 
per  dozen,  and  charge  the  same  to  my  ac- 
count on  royalty.    Jo  C.  Earner." 

The  Nickel  Manufacturing  Company  was 
under  contract  with  Earner  to  manufacture 
these  sash  locks,  and  sell  them  to  his  agents 
and  take  in  payment  therefor  these  royalty 
checks.  In  the  case  (tf  Columbia  Oonnty  Bank 
V.  Bmerson  et  al.,  86  Ark.  157,  110  S.  W. 
214,  the  consideration  of  the  notes  sued  on 
was  the  payment  of  royalty  chedES  to  be  used 
in  purchasing  this  same  sash  lock»  and  the 
court  held  that  they,  not  having  been  execut- 
ed In  conformity  with  section  613  of  Klrty's 
Digest,  were  void,  and  that  no  recovwy  conld 
be  had  thereon.  It  follows  that  the  notes 
originally  sued  on  are  void,  and  no  xecovwy 
can  be  had  on  them.  The  notes,  being  void, 
can  form  no  part  of  the  contract  and  In  ttet 
respect  are  just  as  If  they  had  nevw  been 
executed.  The  Instrummt  of  writing  of  May 
2, 1904,  in  which  Kama-  atq^olnted  Warmack 
to  sell  the  sash  lo(^  contains  no  loorlston 
that  obligates  Warmack  to  purchase  any  of 
the  sash  locia  or  n^alty  checfta.  Thb  warn 
may  be  said  of  the  $294  receipt  lasned  by 
Earner  on  that  day.  This  receipt  was  not 
contractual  In  Its  natore,  but  Is  a  nure  ac- 
knowledgment that  80  mu<Ai  mimey  was  re- 
ceived In  payment  of  royalty  chedm.  What- 
ever contract  or  liability  there  was  arises 
fr<nn  facts  ontslde  <tf  the  rectipt  Ttie  re- 
ceipt does  not  onbody  any  agreemoit  be- 
tween Earner  and  Warma<&,  and  no  prombe 
or  obligation  la  Imparted  by  It  It  foDows 
that  whatever  agreement  was  bad  iMtween 
Kamer  and  Wannadt,  It  waa  a  contract  not 
In  writing.  Aefhley  t.  Vlsdier.  24  Cal.  32::: 
85  Am.  Dea  65.  See,  also,  25  Cyc  IM;  17 
Gyc.  6S2.  Henoe  we  conclude  that  the  action 
was  founded  <m  a  contract  not  tn  wrlUog. 
and  under  the  undisputed  evidence  Is  barred 
by  the  statutes  of  UmltatloDS  of  three  years. 
The  record  shows  that  the  case  has  ben  fol- 
ly developed. 

It  Is  therefore  ordered  that  the  jodgmait 
be  reversed  and  the  cause  dismissed. 
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FLAIG  T.  ANDREWS  STEEL  CO. 
(Court  of  Appeals  of  Keatucky.   Dec  16,  1910.) 

1.  Witnesses  (i  244*)— EIxaiunatiok— I<eai>- 
zna  Question— HoBTiLB  WnNiae. 

A  witnesfl,  who  had  been  subpoenaed  hj 
each  side  in  an  employe's  action  for  injaries, 
and  at  the  time  he  testified  had  resigntd  hi*  po- 
sition with  the  defendant  and  was  abont  to 
leave  for  another  place,  and  who  was  entirely 
friendly  with  plaintiff,  and  had  volnntarlly  gone 
with  liim  to  nls  attorney's  office  to  assist  in 
preparinc  plaintiff's  case,  waa  .not  hostile  to 
plamtUt  w  that  1m  could  not  be  adied  leading 
questimts. 

[Bd.  Note.-^r  Other  eases,  aee  Wltneews, 
Gent.  Dig.  H  79S,  S«8;  DeeTDig.  |  24ft.*] 

2.  Tbial  (I  28*)— Reception  or  Bvidbno»— 
Exhibits— View  im  Couvtboubk  Yabo. 

The  inzT  were  pn^xly  allowed  to  go^  in 
cmnpanj  wiui  oounsel  of  both  parties,  to  the 
couruiouse  yard  and  view  steel  nan,  wUdi  it 
was  impracticable  to  bring  into  the  courtiDom. 

[BU.  Note.— For  other  eases,  see  Trial,  OnkL 
Dig.  If  77-79;  Dec  Dig.  1  28.*] 

8.  Masteb  and  Sektant  (H  101*  102*)— Af- 

PLIAWOEg    MaOIBB'B  DUTT. 

A  master  is  only  required  to  furnish  rea- 
sonably safe  tools  with  which  to  woilt,  and 
need  not  furnish  the  very  best  obtainable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  186.  ITI,  178,  17d»  180- 
184,  Ifffi;  Deb  Ug.  H  101,  102.*] 

4.  MASTEB  and  BEHTART  (I  1S2*)— iNffCBUOT- 

ino  Skbtant— Masteb's  Dutt. 

An  employer  waa  not  bound  to  Instmet  an 
adult  servant,  with  experience  in  bandling  tools 
as  a  bladnmith  and  in  rolling  mills,  how  to  use 
an  iron  rod,  with  a  hook  on  the  end  at  right 
angles,  which  was  ustd  to  handle  steel  bars  in  a 
steel  mill. 

[Ed.  Note.— Vor  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  I  SU;  Dea  Dig.  |  192L*] 

Bb  Hastes  and  Sebtant  <{  217*)-TAaBni(P- 
noN  or  Risk— Danqebous  Pucsot  Wobk. 
When  injured,  plaintifF  waa  engaged  in 
Iceeping  in  position  steel  bars  which  were  run 
out  on  a  table  to  be  sheared,  and  the  table  ex- 
tended over  a  pit,  some  8  feet  wide,  18  feet 
lone,  and  atwut  10  feet  deep,  which  was  open  on 
eacn  side  of  the  table  near  the  shears,  into 
which  the  hot  iron  bars  were  dumped  as  they 
were  cut  by  the  shears,  until  they  could  be  re- 
moved by  a  crane.  The  point  ou  the  table  at 
which  puintiff  stood  in  working  was  about  4 
feet  from  the  pit,  and  plaintiff  knew  of  the  dan- 
ger falling  into  t^e  pit  on  the  hot  iron.  Held 
tbaL  in  view  of  the  impracticability  of  doing  the 
work  without  liaving  the  pit  open  and  of  plain- 
tifTs  knowledge  of  the  conditions,  he  could  not 
complain  because  die  pit  was  not  kept  covered 
or  protected  by  a  railing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  11  574r^;  Dec.  Dig.  S 
217.*] 

6.  Mabteb  and  Sebtant  (§  217*)— Assump- 
tion or  Risk. 

An  employ^,  who  accepts  a  hasardous  em* 
ployment  witb  uowledn  of  the  attendant  dan- 
ger, assumes  the  riAs  ordinarily  incident  thereto. 

[Ed.  Note— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  »  574-000;  Dec.  Dig.  | 
217.*] 

Nnnn  and  CktrtoD,  33.,  dissenting. 

Appeal  from   Circuit   Court,  Campbell 

County. 

Action  by  ObarlM  Flalg  agaliurt;  the  An- 


drews Steel  Company.  From,  a  Judgment  for 
defendant  on  a  directed  verdict,  plaintiff  ap- 
peals. Affirmed. 

Horace  W.  Root  and  B.  F.  Gnudanl.  for 
ai^i^Bnt   Frank  V.  Benton,  for  appellee. 

LASSINO,  J.  Appellant,  Charles  Flalg. 
sued  appellee  company  to  recover  damuges 
for  sn  Injury  sustained  while  In  its  employ 
as  a  laborer.  Three  grounds  of  negligence 
are  set  up  In  the  petition — failure  of  the  de- 
fendant to  furnish  plaintiff  a  reasonably  safe 
place  In  which  to  work,  failure  to  provide 
him  reasonably  safe  tools  with  which  to 
work,  and  failure  to  warn  blm  of  the  dan- 
gers incident  to  bis  employment  The  an- 
swer put  In  issue  each  allegation  of  negli- 
gence, and  pleaded  contributory  negligence 
on  the  part  of  plaintiff.  This  plea  was  trav- 
ersed In  the  reply. 

Upon  the  trial  but  two  witnesses  testified 
as  to  how  the  injury  occurred.  These  were 
plaintiff  and  one  Charles  McGraw,  who  was 
operating  the  machine  where  plaintiff  was 
at  work  when  injured.  At  the  time  of  the 
injury  plaintiff  bad  been  in  the  employ  of 
the  defradant  company  for  eight  days,  do- 
ing such  odd  jobs  as  were  assigned  to  him 
around  the  mill.  At  the  date  of  his  employ- 
ment it  was  understood  that  as  soon  as  au 
opportunity  presented  Itself  he  was  to  work 
In  the  blacksmith  shop;  but  up  to  tbe  time 
of  his  injury  no  opening  had  occurred  for 
blm  there.  On  the  morning  of  August  17tb 
he  was  directed  by  the  master  mechanic  to 
work  at  a  small  shear  which  was  ragaged 
In  cutting  sbwt  bars  of  steel;  his  business 
being  that  of  an  off-bearer  of  such  bars. 
After  having  worked  at  this  machine  for 
something  like  two  hours,  he  was  told  to 
work  at  another  machine  where  30-foot  bars 
were  being  cut;  and  it  was  after  he  had  been 
working  between  an  hour  and  a  half  and  two 
hours  at  this  machine  that  he  sustained  the 
Injury  complained  of.  The  table  on  which 
the  80-foot  bars  were  being  run  out  extend- 
ed from  the  shear  over  a  pit,  some  8  feet 
wide,  18  feet  long,  and  about  10  feet  deep 
near  Its  center,  so  that  the  pit  was  open  or 
exposed  on  each  side  of  this  table  at  a  point 
near  the  shears.  This  pit  was  used  as  a 
dumping  place  for  the  hot  bars  as  they  were 
cut  by  the  shears;  It  being  the  practice  of 
the  company  to  have  the  hot  bars  dropped 
Into  a  receptacle  In  this  pit,  and,  when  the 
receptacle  was  filled,  a  crane  would  be  lower- 
ed and  chains  fastened  to  the  receptacle,  and 
It  would  be  lifted  out  of  the  pit  and  carried 
to  other  portions  of  the  building  and  emptied. 
Tbe  crane  was  so  adjusted  that  it  could  be 
lowered  into  the  pit  on  either  side  of  the 
table.  PlalntUTs  particular  duty,  while  at 
work  at  this  table,  was  to  see  that  the  long 
bars,  as  they  were  run  out  under  the  shear, 
were  kept  straight  on  the  tatde.  In  order  to 
liable  blm  to  do  this,  he  was  fomlshed  with 
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an  Iron  rod,  Mnw  4  feat  loot*  Aiid  bent  at 
one  end  u  Indicated  In  tbe  foUowlns  flgare: 

O  :  :  ' 

When  tbe  bar  would  bend  outward,  he 
would  hook  hla  rod  over  It  and  poll  It  to- 
wards bim ;  and  when  It  would  boid  toward 
him,  he  would  put  the  end  of  the  rod  against 
the  bar  and  push  It  from  him.  If,  for  any 
reason,  the  bar  failed  to  come  through  far 
enough  under  the  shear,  be,  together  with 
other  employes,  would,  by  tbe  use  of  a  grab 
hook,  pull  tbe  bar  through  the  desired 
length;  and  If  It  came  through  too  far,  bo 
as  to  bring  tbe  end  beyond  the  shear  or  kntfe 
which  was  to  cut  it  off.  It  was  his  duty  to 
book  his  rod  over  tbe  end  of  tbe  bar  and  pull 
it  back,  while  another  employe  raised  the 
other  end  slightly  so  as  to  enable  it  to  pass 
under  the  shear.  The  table  niwn  which 
these  bare  were  being  run  out  was  at  about 
an  eleTatlon  of  4  laches  below  the  shears. 
Four  bars  would  run  through  at  one  time, 
each  bar  being  about  8^  Inches  In  width  and 
two-fifths  of  an  Inch  thick.  Several  such  lay- 
ers would  be  run  through  and  cut  before 
th^  were  removed. 

After  plaintiff  bad  been  thus  engaged  for 
something  like  an  hour  and  a  half,  a  bar 
passed  too  far  under  tbe  shear,  and  the  man 
who  was  ragaged  In  operating  the  shear  call- 
ed to  plaintlfT  to  pull  It  back.  He  hooked 
his  rod  over  tbe  aid  of  the  bar  and  pulled 
in  the  proper  direction.  The  hook  slipped 
off  of  the  end  of  the  bar.  He  lost  his  bal- 
ance, and  fell  Into  the  pit,  and  was  seriously 
Injured  In  his  legs  and  feet  It  Is  the  the- 
ory of  plaintiff  that  his  rod  was  caused  to 
slip  from  the  bar  of  steel  by  tbe  elevation 
of  the  end  of  the  bar  next  to  tbe  shear,  al- 
teougb  it  Is  not  clearly  shown  that,  at  tbe 
time  of  the  accident,  the  aid  of  the  bar  next 
to  the  shear  had  been  elevated  at  all.  It  was 
shown  that,  If  it  was  elevated,  It  was  not 
elevated  more  than  2%  Inches  at  the  most; 
and  the  evidence  shows  beyond  contradic- 
tion that  the  elevation  of  a  bar  of  hot  steel 
23  feet  loi«  {which  vraa  tbe  length  of  tbe 
bar  upon  which  he  was  pulling)  at  one  end 
wUl  have  no  appreciable  effect  upon  tbe  bar 
at  the  other  end,  for  the  reason  that  the 
elasticity  of  a  bar  of  tbls  character  and 
thickness  Is  such  that  it  would  not  leave 
tbe  table  beyond  a  point  4  feet  from  tbe 
end  which  was  being  raised. 

Upon  this  showing  it  Is  contended  by 
plaintiff  that,  if  the  rod  was  not  caused  to 
slip  from  tbe  bar  by  the  elevation  of  tbe 
end  thereof  next  to  tbe  shear,  then  it  wfui 
becanse  the  raising  of  that  end  from  one 
side  caused  the  bar  to  shift  at  the  other 
end  toward  the  opposite  side.  There  Is  no 
proof,  however,  to  support  this  theory;  for 
it  is  not  shown  that  the  end  of  tbe  bar 
against  which  plaintiff  was  pulling  did  shift 
in  the  slightest  All  that  the  proof  does 
show  la  that  ha  took  bold  of  tbla  aid  of  the 


bar  with  bli  hook,  that  b«  pviIM,  and  It 
slipped  therefrom.  Tbe  place  wtiere  plaintiff 
was  engaged  at  wtn-k  was  wltbin  8%  or  4 
fMt  of  the  pit  into  which  be  fdL  Jostwbat 
canned  the  htnA  to  d4>  from  the  end  of  the 
bar  la  not  shown.  Whetfaor  it  was  due  to 
the  fact  that  the  end  of  the  bar  was  rooDd, 
so  that  die  hook  would  not  take  h<dd  readily, 
or  whether  i^alntiff  threw  his  wel^it  against 
the  rod  bttCore  be  had  secured  a  firm  hold  <» 
the  Old  of  the  bar,  or  wbeth»  it  was  caus- 
ed by  the  movement  of  Its  otiier  end  by  bis 
helper  or  co-workw,  is  a  matter  of  pure  spetv 
ulatlon.  Neither  plalntUt  nor  McGraw  were 
able  to  say  whethor  tbe  end  of  tbe  bar  n^t 
to  tbe  shear  had  been  raised  or  not  But 
conceding  that  it  had,  this  could  scarcely 
have  caused  tbe  hook  to  slip  from  the  otbor 
end  of  it;  for  it  was  shown  by  actual  don- 
onstratlon  with  a  cold  bar  of  tbls  length, 
which  Is  less  elastic  dian  a  hot  bar,  that 
the  tievation  of  one  end  as  mudi  as  4^ 
Inches  has  no  appreciable  effect  whatever 
upon  the  other  end.  Neither  could  the  pry- 
ing up  of  one  end  of  tbe  bar  have  caused 
tbe  far  end  thereof  to  move  latu-ally;  for 
It  was  In  betweoi  other  bars  on  the  table, 
and  could  not  have  moved  as  much  ss  an 
inch  either  way. 

The  proof  shows  that  tbe  rod  ^tb  tiie 
book  on  the  end  of  It  was  a  suitable  tool 
for  the  business,  and  tbe  kind  in  goieral  use 
at  the  mill  for  the  purposes  for  which  it  was 
employed.  It  was  not  shown  to  be  defective 
in  any  particular,  although  plaintiff  testified 
that  he  b^eved  that  from  bis  experience 
with  tools  around  blacksmith  shops,  etc^  s 
tool  better  suited  for  the  work  could  have 
been  made.  He  made  no  objection  to  the  use 
of  this  tool,  nor  did  he  testify  at  tbe  trial 
that  it  was  not  a  suitable  tool  for  the  work 
which  he  was  required  to  do  with  It,  but 
simply  that  he  believed  a  tool  better  suited 
for  the  work  could  be  niad&  At  the  time  of 
the  injury  plaintiff  was  about  years  of 
age,  and  bad  worked  many  years  around 
rolling  mills  and  blacksmith  shops.  He  had 
been  engaged  In  this  plant  for  8  days.  He 
knew  of  tbe  presence  of  the  pit,  knew  that 
tbe  table  at  which  be  was  working  extend- 
ed Bcr(Ms  tbe  pit  knew  and  understood  the 
purposes  for  which  it  was  used,  and  knew 
that  If  he  fell  into  it  he  was  liable  to  be 
hurt  The  employment  given  him  was  Id 
Itself  neither  difficult  complicated,  nor  haz- 
ardous, and  to  one  of  his  age  and  experloice 
In  the  mill  and  blacksmith  business,  and  In 
tbe  Qse  of  tools  and  handling  of  Iron,  was 
not  such  as  needed  or  required  explanatlwi 
or  warning;  for  he  testifies  that  he  onder^ 
stood  fully  that  if  be  fell  Into  the  pit  he 
would  be  Injured.  He  could  not  have  fallen 
into  It  but  for  tbe  tact  that  be  lost  his  bal- 
ance. The  Injury  ocenrred  In  Iwoad  day- 
light at  a  place  where  tbeca  ^mm  noUilnc  to 
obstmct  his  view. 

On  this  ahowlng  tbe  trial  coort  perenp- 
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torlly  Instructed  tbe  jury  to  find  for  the 
defendant,  which  was  done;  and  of  that  ml- 
Ing  plaintiff  complaint,  and  proaecutee  this 
ai^eaL 

Before  entering  upon  a  consideration  of  the 
main  qnestlon,  we  will  dlavose  of  ^ipellant's 
complaint  that  the  trial- court  alnued  Its  dis- 
cretion to  his  prejudice  In  not-parmlttlni  hbn 
to  ask  of  his  witness  Ohariee  McOraw  lead- 
ing questions.  TbiB  convlalnt  Is  based  upon 
the  theory  fliat  McOraw  was  a  hostile  wit- 
ness, and  therefore  he  should  have  been  per- 
mitted to  have  sAed  leading  questions,  In 
order  to  properly  present  his  caae.  The 
facts  disclosed  by  the  record  are  that  this 
witness  had  bem  snl^aenaed  by  each  slde^ 
and  that  he  had.  at  the  time  he  was  testi- 
fying, gWeo  19  his  potftlfHi  with  the  appellee 
company,  and  was  about  to  leave  the  state 
to  acc^  «nployinent  In  a  sted.  plant  at  Oo- 
lombus.  Ohio,  when  he  had  formerly  worked. 
It  appears  that  he  and  appelant  were  entire- 
ly friendly,  and  that  he  had  voluntarily  gone 
with  appelant  to  the  office  ot  appellant's 
counsel  for  the  purpose  of  *-H"g  anwl- 
lant  In  the  pRvaraUon  of  his  case  for  trlaL 
There  Is  nothing  In  ths  record  to  show  that 
lie  vras  hostile  to  an»llant  or  his  case;  and. 
In  the  absHice  of  sndi  showing,  the  trial  court 
was  J  OS  tilled  In  ruling  as  It  did. 

Not  Is  appellant  afforded  any  snbstiuitlal 
ground  for  relief  because  the  jury  was  taken 
lu  the  eourt  Into  the  conrttunise  yard  to  view 
some  steel  bars  placed  then  )v  appellee 
company  tor  the  purpose  of  being  used  as 
exhibits  ip  tiie  case.  On  account  of  their 
Iragth  and  weight  It  was  found  Unpractlca- 
ble  to  take  th«n  to  the  emtrttoom,  and  they 
were  therefore  placed  In  the  eourtlunise  yard, 
and  the  court  permitted  the  Jury,  accompa- 
nied by  the  counsel  represratlng  the  litigants, 
to  go  to  the  yard  and  view  these  bars.  We 
are  unable  to  see  wherein  appellant  could 
poeslbly  have  been  imjndloed  by  this  act, 
any  more  than  he  would  have  been  had  the 
bars  been  brought  Into  the  courtroom  and 
used  as  exhibits  there  in  the  trial  of  the  case. 
It  is  not  complained  that  either  appOUee,  or 
his  oouns«l,  or  any  one  else,  was,  during  the 
time  tbe  jury  was  In  the  courthouse  yard 
viewing  these  exhibits,  guU^  of  any  improper 
conduct,  or  did  anything  In  any  wise  calcu> 
lated  to  prejudice  appellants  rights.  TbSa 
b^ng  BO,  appellant  Is  afforded  no  Just  ground 
of  complaint  because  the  trial  court  permit- 
ted these  exhibits  to  be  examined  in  the 
conrthonse  yard,  rather  than  brought  into 
tbe  courtroom  itsdt. 

Appellant's  counsel  lays  but  little  stren 
upon  the  allegation  that  he  was  not  furnish- 
ed reasonably  sa^  tools  wUb  whicta  to  work. 
In  view  of  the  testimony  of  appellant,  he 
ooidd  not  wdl  do  otherwise;  for  appellant 
did  not  testli^  that  the  hook  with  which  he 
was  woi^ng  was  defe(^Te  or  unsuitable  for 
tbe  work  which  he  was  required  to  do  with 
It  On  the  oontraiy.  It  appears  from  the  evi- 
dence that  It  was  a  suitable  hook— not  in 


tiw  judgment  of  appelant,  pwhaps^  the  best 
that  could  have  been  provided,  but  neverthe- 
less reasonably  suitable  tor  the  bnslneBB. 
And  In  the  absence  of  a  sbowiiv  on  his  part 
that  the  book  was  Mther  defective  or  unsuit- 
able for  the  work,  he  Is  afforded  so  basis  or 
ground  for  complaint  because  It  was  not  the 
best  or  safest  tool  that  conld  have  been  con- 
structed for  doing  that  work.  All  that  Is 
required  of  a  master  Is  that  he  Shall  furnish 
bla  onploye  reasonaMy  safe  and  suitable 
tools  with  which  to  woA.  Derby's  Adm'r  v. 
K.  a  R.  B.  Oo.,  4  S.  W.  806,  »  Ky.  Law  Bep. 
ISS;  26  Oyc  1107. 

We  will  next  oonsldw  ths  question  as  to 
whether  or  not  aK>elIee  was  negligent  in  fall- 
ing to  Instruct  ai^llant  or  warn  him  of  the 
dangers  incident  to  his  ouployment  If  there 
had  beea  anything  difficult  or  intricate  in  the 
use  ct  tbe  rod  or  hook  with  which  aniellant 
was  required  to  work,  thero  mlgiit  be  some 
foundation  for  his  charge  that  the  Injury  re- 
sulted from  the  fallun  on  the  part  of  appel- 
lee to  instruct  him  In  Its  use.  But  It  is  so 
simple  In  its  mechanism,  and  ita  uses  were 
so  easily  understood,  that  It  would  be  diffi- 
cult to  peroetre  how  one  of  appellant**  age 
and  experience  with  the  use  of  tools  could 
have  failed  to  know  and  understand  all  about 
it  And  "where  the  mode  of  (^watlng  It 
[an  Implement]  Is  so  simiple  that  a  person 
of  ordinary  Intelllgenee  or  care  can  at  once 
perceive  the  safe  and  proper  mode  of  operat- 
ing It,  there  Is  no  Avty  resting  upon  the  mae- 
ter  to  Instmet  him."  Jones  v.  I*  ft  N.  By. 
Co^  90  Ky.  676^  26  &  W.  S9a  16  Ky.  Law 
Rep.  182. 

Th<»npson  on  Ne^Ugoioe.  v<a.  4, 1 4074,  thus 
admirably  states  the  rule:  "The  master  may 
be  allowed  to  ivesume,  in  the  absence  of 
knowledge  or  some  warning  to  tho  contrary, 
tiiat  an  adult  servant  has  sufficient  knowledge 
to  opwato  slmide  tools  and  devices,  and  to 
ccmduct  and  participate  In  simple  iqwratlons 
wlUiout  special  warning  or  instruction."  It 
will  be  readily  seen  that  there  really  was 
nothing  in  whiidi  an>611ee  could  have  Instruct- 
ed appellant  that  he  did  not  alrmdy  know. 
His  years  of  experience  In  the  use  of  tools 
around  Uacbmlth  shcqis,  his  connection  with 
ruling  mlUs  In  the  capacity  of  Uiborer  or 
Uacksmltb,  and  his  general  use  of  to<^  as 
a  mechanic,  surely  fitted  him  to  understand 
the  uses  of  the  rod  with  which  he  was  re- 
quired to  work.  He  was  likewise  familiar 
with  the  danger  of  injury  that  would  result 
to  him  If  he  feU  Into  the  pit  His  Injury 
was  simply  the  result  of  an  accldrait  due  to 
no  fault  <Mi  the  part  of  appellee  to  Instruct 
him,  <a  to  furnish  him  with  tools  reasonably 
safe  and  suitable  for  tbe  work  in  which  he 
was  engaged. 

If  any  liability  attaches  whatever,  it  Is 
for  a  failure  on  the  part  of  the-  master  to 
cover  up  or  guard  the  pit  while  the  long  bars 
wen  biiDS  cut  This  pit  was  In  constant 
use  whenever  the  diears  wen  being  operated. 
Into  it  all  the  small  bars  and  ends  cut  from 
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Che  longer  ones  were  dropped,  and,  when  the 
recepta<^es  Into  which  th^  were  tiirvwA 
were  filled,  they  were  lifted  from  Uie  pit 
up(m  ^ther  side  by  means  of  a  crane  and 
carried  away  to  othw  parte  of  the  bnlldlng. 
To  have  anrroonded  It  with  a  guard  rail  or 
covered  It'np  would  bare  been  to  practically 
destroy  Its  use.  The  email  ban  did  not  of 
themselTes  fall  Into  tiie  pit,  but  were  thrown 
therein,  tba  evident  purpose,  in  throwim 
them  Into  the  pit,  was  to  keep  the  empk^ 
In  the  mill  from  coming  In  contact  with  the 
hot  iron  upon  the  floor.  For  this  reason  it 
became  necessary  to  have  some  place  wben 
this  hot  Iron  could  be  put,  away  from  the  poe* 
sibility  of  contact  and  out  of  the  reach  of 
employes.  Since  the  bars  had  to  be  thrown 
Into  the  receptacle  in  the  pit,  it  wu.  neces- 
sary that  it  should  ranain  opm  ^eaemr 
these  bars  were  being  cut  Hence  a  raiUng 
around  It  would  have  seriously  interfered 
with,  if  it  had  not  entirely  destroyed*  its  use ; 
and  to  have  covered  and  uncovered  It  as  ea<^ 
billet  or  bar  was  thrown  into  the  rec^tacle 
therein  would  have  for  all  practical  purposes 
denied  to  appellee  the  right  to  its  use.  From 
the  evidence  It  is  quite  clear  that  it  was  nec- 
essary, in  the  iwactlcal  operation  of  the  mill, 
that  this  pit  should  remain  open. 

Appellant  knew  and  understood  that  the 
pit  was  open  and  uncovered,  and  knew  that 
it  was  only  3%  or  4  feet  from  the  point 
where  he  was  standing  to  Its  edge.  He  like- 
wise knew  that  If  he  fell  Into  It  he  was  li- 
able to  be  injured;  and  with  this  knowledge, 
without  complaint,  he  set  about  to  do  the 
work  assigned  to  him.  A  question  very  like 
that  under  consideration  was  before  this 
court  In  the  case  of  WUllams  v.  LouIavlUe  & 
Nashville  R.  R.  Co.,  Ill  Ky.  824,  W  S.  W. 
738,  2S  Ky.  Law  Rep.  1124,  where,  In  pass- 
ing upon  the  right  of  an  employ^  to  recover 
for  Injuries  resulting  to  blm  from  a  fall  in- 
to an  ash  pit,  said:  "An  ash  pit  is  a  neces- 
sary adjunct  of  the  railroad  business  in  clean- 
ing out  engines  employed  by  the  company, 
and  It  Is  necessarily  used  at  all  hours  of  the 
day  and  night;  and  persons  employed  by 
the  railroad  company  In  such  yards  are 
bound  to  take  notice  of  the  existence,  loca- 
tion, condition,  and  manner  of  use  of  such 
ash  pits,  and  assume  all  the  risks  ordinarily 
incident  to  such  location." 

Again,  in  the  case  of  Wallace  v.  South  Cov- 
ington &  Cincinnati  Street  Ry.  Co.,  118  S. 
W.  962,  where  a  recovery  was  sought  for  an 
injury  resulting  from  an  employ^  falling  into 
n  pit,  this  court  said:  "It  was  necessary  to 
bare  a  pit  In  the  barn,  so  that  workmen 
could  get  under  the  cars.  The  plalutlfT  was 
well  aware  of  Its  existence,  and  his  falling 
Into  It  was  due  to  no  negligence  on  the  part 
of  the  defendant  He  knew  It  was  not  guard- 
ed, and  cannot  complain  that  there  were  no 
guards  to  protect  him  from  falling  Into  It. 
He  knew  he  would  fall  Into  It,  If  he  walked 
close  to  it  and  lost  his  balance." 

In  each  of  these  cases  from  which  we  have 


quoted,  an  emploTtt  fMl  into  a  i^t  at  a  time 
when  it  was  not  in  use  and  was  left  open 
and  unguarded.  If  no  recovery  could  be  had 
against  an  employer  who  left  a  pit  of  this 
character  open  and  uiuwnled  when  not  In 
use.  surely  a  stronger  reason  is  presented 
why  no  recovery  should  be  had  by  one  who. 
throuifh  mishap,  fell  into  the  pit  wbm  it  was 
being  used  and  open  for  that  very  pnrpose. 
As  was  well  said  In  the  case  of  Harper  v. 
minola  Central  B.  B.  Go.,  181  Ky.  225.  115 
S.  W.  198:  "The  master  is  not  an  inaarer. 
Bhrery  employ^  In  emy  husineaB  must  as- 
sume some  of  the  risks  and  dangers  that  are 
inddoit  to  it.  or  that  may  happen  even  with 
the  utmost  care  on  the  part  of  the  employer 
to  prevent  or  guard  against  than.  liability 
ought  not  to  be  fiutoied  on  the  master  for 
every  injury  that  his  serrenta  may  reodve." 
And  in  the  case  of  Wilson  Chess  ft  Wy- 
mond  Co.,  117  Ky.  007,  7S  S.  W.  4S3:  rEhe 
duty  of  the  master  to  fumldi  a'saf^  or  rea- 
sonably safe,  place  In  which  the  laborw  may 
do  his  work.  Is  frequently  either  misunder^ 
stood  or  misapplied.  In  the  first  ^aee,  the 
master  Is  not  required  to  fnmMi  an  abao- 
Intely  safe  place.  If  the  work  is  in  and  of 
Itself  dangerous,  the  master  doee  not  insure 
against  such  dangers.  On  the  contrary,  there 
Is  nothing  better  settled  than  that  the  mst' 
ant  assumes  the  ordinary  risks  and  basaxds 
incident  to  the  character  of  Ms  work.** 

Thus  the  rale  appears  to  be  well  settled 
that  where  one  accepts  a  hazardous  en^loy- 
ment  knowing  of  the  dangers  with  which  It 
Is  surrounded,  he  Is  presumed  to  assume  the 
risks  ordinarily  incident  to  that  business. 
Applying  this  rule  to  the  case  at  bar,  appel- 
lant iu  accepting  the  ^ploymoit  and  un- 
dertaking to  discharge  the  duties  assigned 
him  at  the  place  where  he  was  stationed 
near  the  pit  Is  In  no  condition  to  complain 
because  the  pit  was  not  covered.  Had  he 
been  walking  along  near  It  and  lost  his  bal- 
ance as  he  did  when  the  hook  slipped  from 
the  end  of  the  bar  of  Iron,  he  would  have 
perhaps  fallen  Into  It  just  the  same;  and  if 
the  accident  had  happened  In  that  manner  It 
would  have  been  Identical  hi  every  particu- 
lar with  that  In  the  cases  of  WlUiama  v.  L. 
&  N.  R.  R.  Co..  and  Wallace  v.  South  Coving- 
ton ft  Cincinnati  Street  Ry.  Co.,  to  whldi  ref- 
erence has  been  made. 

A  railroad  brakeman,  working  upon  the 
top  of  box  cars,  is  engaged  In  a  most  hazard- 
ous undertaking;  for  If,  at  any  time  while 
the  train  la  standing  or  In  motion,  he  should 
lose  his  balance  and  fall  from  the  car,  hv 
would  likely  meet  with  serious  injury.  And 
yet  unless  It  could  be  charged  that  he  was 
caused  to  lose  his  balance  by  some  act  of 
those  In  charge  of  the  train  which  amounted 
to  negligence,  the  company  would  be  In  no 
wise  answerable  for  his  Injury.  It  can 
scarcely  be  contended  that  it  Is  the  duty  of 
railroads  to  have  railings  placed  upon  the 
tops  of  their  box  cars  to  guard  against  acci- 
dents of  this  charactec.   No  court  has  so 
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beU;  and  yet  tiie  books  an  full  of  cases 
STowliig  out  of  acddents  to  empl<vte  earned 
by  tbeir  faUloff  from  can  In  the  manner 
above  described.  It  baa  tmlformly  bem  held 
tbat  anployfis,  In  acc^ting  enqdoyment  of 
this  dianeter,  asanme  the  risks  ordinarily 
incident  thereto. 

So  a  man  mgaged  in  gathering  Ice  from 
a  ninnlng  rtream.  If  he  Is  furnished  with 
tools  such  as  an  reasonably  suitable  for  cut- 
ting  and  pnlUns  the  ice  from  tiie  water,  and 
undertakes  the  employment,  knowing  the 
dangers  with  wMch  the  bu^eaa  Is  attend- 
ed, and.  In  attempting  to  pull  a  cake  of  Ice 
from  the  water,  loses  his  balance  and  falls 
Into  the  wator  or  upon  the  ice,  and  suffers 
on  Injury  tbneby,  the  master  will  not  be 
liable,  for  this  la  but  one  of  the  risks  Inci- 
dent to  the  bustaHSB. 

Inabuwes  mlcht  be  cited  almost  without 
number  lUnstrattng  the  principle  that  the 
•ncoassfol  prosecution  of  almost  every  busi- 
ness la  attended  with  more  or  less  of  danger 
and  basard.  And  while  courts  hare  uniform- 
ly beld  that  It  Is  the  duty  of  the  master  to 
tnmtoh  the  servant  a  reasimably  safe  place 
in  which  to  work,  they  have  likewise  held 
that,  when  a  servant  aocepts  employment  in 
a  baisardous  undertaking,  knowing  of  the 
dangers,  he  Is  presumed  to  have  assumed  the 
risk  ordinarily  Incident  thereto,  and,  if  In- 
jury results,  no  recovery  can  he  bad. 

Jtidgment  aJBnned. 

KUNN,  3.  (dissenting).  HUls  of  this  char- 
acter are  dangerone^  and  to  make  them  rea- 
Konably  safe^  so  that  men  can  work  in  them 
with  as  little  danger  as  possible,  it  was  nec- 
essary to  put  up  a  railing  on  the  side  next 
where  he  was  pushing  or  pulling  the  bars 
or  sheetB.  This  railing  conld  Iiare  been  plac- 
ed as  stated  without  rendering  the  pit  less 
nseful  to  the  company. 

GABBOLU  J.,  concurs. 


BOABD  OF  COUNCIL  OF  CITT  OF  DAN- 

YILLJD  V.  RAUH. 
<Gonit  of  Appeals  of  Kentnt^y.  Dec  13,  lOlO^ 

1.  iHTOXICATma  LlQUOBB  (|  25*>— BiPIAL. 

Special  Act,  approved  January  24,  1890 
{Laws  1889-90,  c  50),  submitted  to  the  people 
of  Boyle  county  the  question  of  prohibiting  the 
■ale  of  intoxicants,  and  provided  that  if  the 
vote  was  a^Dst  their  sale,  It  should  remain  in 
force  until  set  aside  by  a  majority  of  the  voters 
at  another  election  as  provided,  and  the  election 
was  beld  and  the  act  put  in  force.  Const,  i  61, 
■nbseqnently  adopted,  regnlred  the  Oeneral  Aa- 
aembly  to  provide  means  for  taking  the  sense  of 
the  people  of  any  county,  city,  etc.  aa  to  wheth- 
er IfquoiB  shall  oe  sold,  or  the  sale  thereof  res- 
olated,  but  provided  tbat  nothing  therein  should 
repeal  any  law  in  force  relating  to  the  sale  of 
liquors.  The  original  local  option  act,  approved 
August  «,  1802  (Lavs  1891-92-93.  c.  ^  I  7, 
provided.  In  effect  that  all  localities  which 
were  then  dry  shonld  remain  as  they  were  until 


the  majortty  of  the  voters  thereof  voted  for  a 
change;  and  the  present  general  act  on  the  sub- 
ject (Act  March  10,  189C:  Ky.  St  c.  81  [Ras- 
■ell's  St  H  2643349,  S48ir8635-8M0,  8645, 
8647-3651,  4064-406^  made  no  change  as  to 
that  matter.  Const  I  156.  required  the  General 
Assembly  to  divide  the  tnties  into  &ix  dasses, 
and  to  define  the  powers  of  eadi  class  by  ten- 
eral  laws,  so  that  all  cities  of  the  same  claas 
should  have  the  same  powers  and  be  subject  to  - 
the  same  restrictions,  and  Ky.  St.  i  3490  (Rus- 
sell's St  I  1511)  subd.  27,  part  of  the  act  of 
June  28,  1893  (Laws  1891-6^93,  c.  241),  for 
the  government  of  fourth-class  (dtles,  authorizes 
the.  council  by  ordinance  to  license,  regulate,  or 
restrain  the  sale  of  liquors  within  the  dty. 
Held,  tbat  the  special  act  of  January  24.  IWO 
(Laws  1889-90,  c  50),  was  not  repealed  by  the 
focal  option  acts,  passed  pursuant  to  the  Con- 
stftutlon,  nor  were  eitlier  of  those  acta  repealed 
by  Ky.  St  S  3490  (RosseU's  St  S  1511),  so  that 
the  local  option  law  Is  in  fores  In  Danville,  a 
fourth-class  dty  In  Boyle  county. 

[&d.  Note.— For  other  cases,  see  IntoxIcaUng 
Liquors,  Cent  Dig.  |  31;  Dec.  Dig.  |  25.*] 

2.  STATtJTES  (S  162*)— Repeai^— Gehebal  and 
Special  Laws. 

As  a  rule,  a  general  law  wlU  not  be  con- 
strued to  repeal  an  existing  vedal  act,  but 
both  will  be  construed  together. 

[Ed.  Note.— For  other  case^  see  Statutes, 
CeuL  Dig.  II  235-237;  Dee.  Dig.  |  162.*] 

3.  Statutes  (I  22514*)— CoNsrauonoif— Stat- 
utes OF  Same  I^iatATUBE. 

Acts  of  the  same  Genenl  Assemhly  will  be 
construed  together  as  a  oonstatent  whole,  noloss 
they  necessarily  conflict 

[IM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  304;  Dec.  Dig.  |  225^.*] 

4.  iNTOnCATINa  Ll1)U0B8  A  6*)— LOOAL  OP- 

Tioif   Statutes  —  Bepxal  —  IiXqislative 

POWES. 

The  Legislature  may  iQMal  or  amend  the 
local  option  act,  or  any  local  prohibitory  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  4;  Dec.  Dig.  |  6.*] 

5.  Statutes  (1  232*)— Repbaz/— Iupucatior. 

Bepeals  by  impliMtlon  ate  not  favored,  and 
a  statute  will  not  be  construed  to  repeal  an* 

other  by  implication,  onlesa  they  cannot  be  rea- 
sonably construed  together. 

[Eld.  Note.— For  other  caaM,  see  Statotes, 
Gent  Dig.  I  818;  Dea  Dig.  |  232.*] 

Appeal  from  Circuit  Court,  Boyle  County. 

Nash  Raum  was  acquitted  of  illegally  sell- 
ing intoxicating  liquor,  and  the  Common- 
wealth appeals.  Decision  tbat  a  local  option 
act  was  In  force,  contrary  to  the  decision  of 
the  circuit  court,  ordered  to  lie  certified  to 
the  circuit  court  as  the  law  of  the  case. 

Emmett  Puryear,  for  appelant  John  W. 
Rawllngs  and  Edward  Morrow,  for  appellee. 

aOBSON,  J.  On  the  7th  day  at  Decem- 
ber, 1909,  appellee  sold,  without  license,  a 
pint  at  wbl^  to  one  Simmons  in  Danville, 
Boyle  county.  Ky.  He  was  arrested  for  mak- 
ing this  Illegal  sale  and  tried  in  the  police 
court,  convicted,  and  his  punishment  fixed  at 
9100  fine  and  40  days  in  the  workhouse  at 
hard  labor.  Appellee  appealed  from  this 
Judgment  to  the  dreult  court,  and  upon  tlie 
trkil  there,  the  court  held  that  the  local 
option  law  is  not  In  force  In  Danvtll^  and 
that  the  defendant  could  be  convicted  only 


•For  atber  oasw  see  same  toplo  aad  section  NUUBER  la  Dee.  Dig.  ft  Ani.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


1020  1S2  80UTU  W  JBBTBRN  RBFOBTEB.  <Ej. 


tinder  section  19H  Bt  (RusseH's  St  | 
3631),  for  selllDE  whisky  without  license. 
The  .commonwealth  appeals. 

Whether  the  local  option  law  Is  in  force 
In  Danville  is  the  only  qnestlon  to  be  deter- 
mined. By  a  special  act  approved  January 
24.  1890  (Laws  18SO-go,  c  50),  the  General 
Assembly  submitted  to  the  people  of  Boyle 
county  the  question  of  prohibiting  the  sale 
of  Intoxicants  in  the  county,  and  provided 
that  If  the  vote  was  against  the  sale,  It 
should  remain  in  full  force  until  set  aside  by 
a  majority  of  the  voters  of  the  county  at  an- 
other election,  as  provided  in  the  act  Tlie 
election  was  held  and  the  act  was  put  in 
force.  After  this  the  new  Constitution  was 
adopted  and  the  present  local  option  statute 
was  enacted  pursuant  to  it  In  Burdette  v. 
Board  of  Council  of  the  City  of  Danville, 
125  S.  W.  27S,  the  defendant  bad  been  con- 
victed under  the  local  option  law,  and  it 
was  insisted  that  the  conviction  was  not  wai- 
ranted. 

In  answer  to  this  contention  and  affirming 
the  judgment  we  said:  "A  special  act  of 
the  General  Assembly  passed  in  the  year 
1890  (Acts  1880-80,  c.  60),  prohibiting  the 
sale  of  splrltons,  tIhous,  and  malt  liquors  in 
Boyle  county,  prescribed  a  penalty  of  not 
less  than  $100  nor  more  than  $200,  and  con- 
ferred jurisdiction  on  the  circuit  court  and 
county  court  It  is  insisted  that  this  act  Is 
still  In  force,  and  that  the  Danville  police 
court  Is  without  jurisdiction.  We  have  re- 
peatedly hi.U  this  question  before  as,  and  we 
have  uniformly  held  that  these  local  stat- 
utes were  not  repealed  by  the  local  option 
act;  but  that  with  respect  to  the  quantity 
that  may  t>e  sold  and  the  penalties  for  the 
violation  of  the  act,  the  courts  are  governed 
entirely  by  the  local  option  law,  and  not  by 
the  local  or  special  acts.  We  have  also  uni- 
formly held  that  so  far  as  these  local  acts 
conferred  Jurisdiction  upon  local  courts  dif- 
ferent from  that  conferred  by  the  present 
Constitution,  or  by  the  statutes  enacted 
since  its  adoption,  they  have  been  repealed." 

Subsection  27  of  section  3400,  Ky.  St.  (Bus- 
sell's  St.  §  1511),  regulating  cities  of  the 
fourth  class,  among  other  things  provides: 
"The  council  shall  have  power  by  ordinance 
to  license  or  permit,  regulate  or  restrain,  the 
sale  of  alt  kinds  of  liquors  wlttaln  the  limits 
of  the  city." 

It  Is  insisted  that  this  reiiealed  the  act  of 
1800  as  to  Danville,  and  we  are  cited  to  the 
case  of  Brown  t.  Commonwealth,  98  Ky.  652, 
34  S.  W.  12,  17  Ky.  Law  Rep.  1216,  as  so 
holding.  This  is  true,  as  the  city  of  Pine- 
vUle  belongs  to  the  same  class  as  Danville, 
and  it  was  so  held  as  to  Pinevllle.  But  In 
the  subsequent  case  of  Stamper  v.  Common- 
wealth, 102  Ky.  83,  42  S.  W.  015,  19  Ky.  Law 
Rep.  1014,  the  court  quoted  section  61  of  the 
Constitution  as  follows:  "The  General  As- 
sembly shall  by  general  law  provide  a  means 
whereby  the  sense  of  the  people  of  any  coun- 
ty, city,  town,  district  or  precinct  may  be 


taken  as  to  whether  or  not  spirltous,  vinous 
or  malt  liquors  sliall  be  sold,  bartered  or 
loaned  or  the  sale  thereof  regulated.  But 
nothing  herein  shall  be  construed  to  Inter^ 
tere  with  or  to  repeal  any  law  in  force  re- 
lating to  the  sale  or  gift  of  smdi  liquor.  All 
elections  on  this  question  may  be  htid  on 
a  day  other  than  the  regular  election  dayv." 

It  then  said:  *rrhat  section,  literally  inter- 
preted, left  all  existing  local  laws,  like  the 
one  under  conslderatioa,  relating  to  the  sale 
or  gift  of  spirltous,  vinous,  or  malt  liquors, 
wholly  intact  and  in  full  operation.  But 
manifestly  it  was  foreseen  and  intended  that 
In  performance  of  the  duty  enjoined  thereby, 
the  General  Assraibly  would  necessarily  have 
and  exercise  the  power  of  making  the  requir- 
ed general  law  oomprebensive  of  the  whole 
subj^t,  and  enfOTceable  uniformly  througb- 
ont  the  commonwealth.  Accordingly  a  gen- 
wal  law  was,  Maxcfa  10,  1804,  enacted,  now 
contained  in  (diapter  81.  Ky.  St  (Russdl's 
St  H  2543-2640.  S481,  3685^^640;  8645.  3647- 
3661,  4054-4066),  wikicb  not  only  does  provide 
the  means  whereby  the  sense  of  the  people  of 
each  county,  city,  town,  district,  or  prednct 
may  be  taken  on  the  question  mentioned,  and 
the  mode  of  ascertaining  results  of  su^  elec- 
tion, but  it  is  made  applicable  to  and  para- 
mount in  every  such  local  subdivision  of 
the  state,  in  respect  to  the  conditknia  of  hold- 
ing the  elections,  and  bow  often  they  may 
be  held,  the  class  of  persons  excepted,  and 
conditions  upon  and  extent  to  which  they  are 
excepted,  from  operation  of  the  law,  and 
also  the  manner  of  enforcing  and  pesialtles 
for  violation  of  it  If  that  general  law  did 
not  have  effect  to  superaede  all  local  laws  on 
the  subject  the  policy  of  uniformity  in  char- 
acter and  administration  of  laws,  which  was 
a  leading  idea  of  those  who  framed  the  Con- 
stitution, would  be  d^eated.  and  sabdiviskm 
20  of  section  59  of  that  Instrummt  which  pro- 
vides that  in  all  cases  where  a  general  l^w 
can  be  made  applicable  no  special  law  shall 
be  enacted,  would  have  to  be  disregarded. 
The  provision  In  section  61,  that  nothing 
therein  shall  be  construed  to  Interfere  with 
or  repeal  any  law  in  force  relating  to  the 
sale  or  gift  of  such  liquors,  must  not,  how- 
ever, be  ignored.  And  so  the  inquiry  arises, 
whether  It  can  be  reconciled  with  other  pro- 
visions of  the  Constitution,  In  accordance 
with  which  the  statute  of  March  10.  1894. 
was  enacted  and  exists.  We  think  it  can  be 
done,  80  that  the  general  law  may  remain 
the  sole  and  supreme  law  on  the  subject  and 
at  the  same  time  the  purpose  of  the  saving 
clause  be  not  defeated.  It  had  been  l^lsla- 
tlve  policy  prior  to  adoption  of  the  Constitn- 
tlon  to  make  validity  and  enforcement  of  all 
prohibitory  liquor  laws  d^ndent  upon  local 
option,  that  Is,  upon  a  majority  of  votes  be- 
ing cast  at  an  election  held  in  the  locality  af- 
fected In  &vor  of  such  prohibition ;  and  that 
policy  was  evidently  Intended  to  be  contlnned 
under  the  present  OonsHtntlon,  except  tliat 
the  entire  subject  should  be  reculated  one 
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general  law,  liutead  of  coDfllctlng  and  dis- 
similar local  laws.  It  thus  became  necea- 
sary,  or  fzamers  of  the  Oonstltatlon  deemed 
it  necessary,  to  require^  by  a  mandatory  pro- 
Tislon  In  a  separate  section,  tbe  General 
Assembly  to  enact  a  general  law  for  taking 
tbe  sense  of  the  people  In  localities  named 
on  the  question  of  selUi^  liquors.  That  be- 
ing the  expressed  object  of  section  61,  It 
must  be  presumed  those  who  adopted  It  hav- 
ing In  mind,  when  adding  the  saving  clause 
only  to  that  subject.  Intended  thereby  simply 
to  prevent  undoing  elections  already  held  in 
pursuance  of  tbe  various  local  laws  then  ex- 
isting, not  to  prevent  or  hinder  enactment  of 
any  provisions  necessary  to  a  full  and  com- 
plete general  law  on  the  subject  It  thus 
results  the  General  Assembly  has  not,  even 
If  It  could,  nullified  the  effect  of  tbe  election 
held  under  the  law  applicable  to  Carter  coun- 
ty, and  that  sale  of  liquor  there  is  unlawful 
and  will  remain  so  until  another  election  be 
held,  with  a  different  result,  according  to  the 
provisions  of  the  general  law  now  in  force." 

The  question  again  came  up  b^ore  the 
court  In  Thompson  v.  Commonwealth,  103 
Ky.  685.  45  S.  W.  1039,  46  S-  W.  482,  698,  20 
Ky.  Law  Rep.  397.  The  court  reiterating  tbls, 
said:  '"The  legislative  policy  prior  to  adop- 
tion of  Constitution  to  make  validity  and  en- 
forcement of  prohibitory  local  laws  depend- 
ent npon  local  option  Is  as  fully  subserved  by 
providing  for  submission  to  popular  vote  of 
all  propositions  to  discontinue  existent  local 
prohlbltlona,  as  by  applying  provisions  of  the 
general  law  to  localities  where  such  prohibi- 
tions bad  not  existed.  This  view  Is  strength- 
ened by  tbe  legislative  construction  of  the 
constitutional  provision  given  in  the  general 
act  In  question.  That  act  provides  for  'taking 
the  sense  of  the  legal  voters'  of  any  local  sub- 
division uiwn  the  proposition  whether  liquor 
shall  be  sold,  bartered  or  loaned  therein ;  'or 
whether  or  not  any  prohibition  law  in  force 
In  any  county,  city,  town,  district  or  precinct, 
by  virtue  of  any  general  or  special  act  or  acts, 
shall  become  inoperative,  and  counties,  cities, 
towns,  districts,  and  precincts  in  which  the 
sale,  barter  or  loan  of  splrltous,  vinous  or 
malt  liquors  are  now  prohibited  may  have  a 
vote  thereon  under  the  provisions  of  this  act' 
And  in  section  2560  (Russell's  St  S  4059),  It  Is 
provided,  that  notwithstanding  at  an  election 
held  for  an  entire  county  the  majority  of  tbe 
votes  should  be  cast  in  favor  of  the  sale  of 
liquor  th^in,  such  vote  should  not  render 
Inopwatlve  any  special  prohibitory  act  appli- 
cable to  a  portion  of  the  county,  'but  such  act 
shall  contlniw  in  force  as  If  no  election  had 
been  held.'  And  the  same  provision  for  con- 
tinuing, existent  loctQ  prohibitions  Is  made  as 
to  political  subdivisions  smaller  than  a  coun- 
ty, which  had  previously,  by  vote,  prohibited 
tbe  sale  of  liquor  therein,  except  In  cases 
where,  at  such  county  election,  the  majority 
of  tbe  votes  ot  the  smaller  subdivision  were 
cast  in  favor  of  the  sale  of  liquor.  By  the 
same  section,  where  a  subdivision  smaller 


than  a  county  b|id  voted  In  favor  of  a  sale  of 
liquor  therein,  such  permission  was  continued 
in  force,  notwithstanding  tbe  majority  of  the 
votes  at  an  election  for  the  entire  county 
were  cast  against  such  sale.  These  provisions 
clearly  indicate  the  legislative  construction  of 
the  constitutional  provlston,  and  the  general 
legislative  policy  to  be  to  continue  the  exist- 
ing local  law  as  to  the  sale  of  liquor  In  force 
in  each  political  subdivision,  until  a  majority 
of  the  people  of  such  subdivision  should,  un- 
der the  general  law,  express  their  desire  for 
a  change ;  all  existent  local  prohibitory  laws, 
however,  being,  as  held  In  the  Stamper  Case 
[102  Ky.  33,  42  S.  W.  916,  19  Ky.  Law  Rep. 
1014],  superseded,  by  the  general  law,  so  as 
to  secure  uniformity  In  character  and  admin- 
istration of  laws  upon  the  subject" 

The  principles  so  announced  were  followed 
by  this  court  in  Locke  v.  Commonwealth,  74 
8.  W.  654.  25  Ky.  Law  Rep.  76,  Adams  Ex- 
press Ca  V.  Commonwealth,  96  S.  W.  1104, 
29  Ky.  Law  Rep.  947,  Crigler  t.  Common- 
wealth, 120  Ky.  512,  87  S.  W.  276,  27  Ky.  Law 
Rep.  918,  and  Ellison  v.  Oonunonwealth,  24  Ky. 
Law  Rep.  657,  69  S.  W.  765.  While  the  case 
of  Brown  V.  Commonwealth,  98  Ky.  652,  34 
S.  W.  12^  17  Ky.  Law  Rep.  1216,  Is  not  over- 
ruled In  any  of  these  cases,  the  principle  up- 
on which  It  rests  was  entirely  dlsr^rded. 

In  Brann  v.  Hart  97  Ky.  735,  31  S.  W.  736, 
17  Ky.  Law  Rep.  462,  the  court  had  before 
It  the  question  whether  section  4205,  Ky.  St 
1891,  authorizing  licenses  to  be  Issued  by  the 
county  court  affected  the  local  option  act; 
that  section  being  pert  of  the  chapter  on  rev- 
enue and  taxation  In  which,  by  section  4267, 
all  acts  and  parts  of  acts  In  conflict  with  It 
were  repealed.  The  court  said:  "But  It  cer- 
tainly was  not  Intended  by  that  section  to  re- 
peal any  act  like  the  one  in  question.  For 
the  manner  In  which  such  an  existing  stat- 
ute may  be  repealed  or  nullified,  as  well  as 
tbe  manner  In  which  sale  of  spirltous,  vinous, 
or  malt  liquors  may  be  hereafter  prohibited 
in  any  city,  town,  county,  district  or  precinct, 
is  expressly  provided  for  in  chapter  81,  Ky. 
St,  title  of  which  is  'Local  Option  Law,*  which 
was  Intended  to  and  does  regulate  the  whole 
subject,  as  provided  for  In  section  61  of  the 
Constitution.  And  as  It  does  not  appear  that 
the  act  of  March  20,  1880  (Acts  1879-80,  c. 

has  been  repealed  or  nullified  in  the 
manner  provided  in  chapter  81,  it  must  be 
regarded  in  full  force.  Consequently,  the 
county  court  order  granting  license  to  appel- 
lant was  properly  set  aside." 

Tbe  act  governing  cities  of  the  fourth  class 
la  a  general  law  of  the  state.  The  act  of 
1890  was  a  special  act  applicable  only  to 
Boyle  county.  The  general  rule  Is  that  a  gen- 
eral law  does  not  repeal  a  previous  special 
act,  but  that  the  two  will  be  read  together. 
The  rule  was  thus  stated  in  Commonwealth 
V.  Cain,  14  Bush,  825:  "It  is  a  famUlar  rule 
of  construction,  both  In  England  and  America, 
that  a  statute  can  only  be  repealed  by  an  ex- 
press provision  of  a  subsequent  law,  or  by 
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neceasary  Implication.  Ttaere  must  be  sach 
a  positive  T^ugiianC7  between  the  provisions 
of  tbe  statutes  that  they  cannot  stana  togeth- 
er or  be  consistently  recDnciled.  This  rule 
applies  when  both  the  stafotes  are  et  a  gen- 
eral nature.  But  when  one  Is  local  in  Its  na- 
ture or  aivlt(»tlon,  or  relates  to  particular 
places  or  persons,  and  the  other  Is  general, 
they  will  both  be  upheld,  and  construed  as 
formlnic  one  consistent  whol&" 

This  rule  was  applied  under  the  present 
Constitutton  In  tbe  case  of  Ijontsrllle  v.  Lonla- 
Tllle  Water  Co.,  lOS  E^y.  TTM,  48  8.  W.  766,  20 
Ey.  Xaw  Bep.  1629,  where  it  was  held  that 
the  charter  of  the  LonlsriUe  Water  Compa- 
ny was  Hot  affected  by  the  act  for  tbe  gov- 
ernment of  dues  of  the  first  class.  It  was 
also  applied  in  Murphy  v.  City  of  Lonisi^ll^ 
114  Ky.  764,  71  S.  W.  934,  24  Ey.  Law  Bep. 
1574,  where  it  was  held  that  a  general  act 
r^nilattng  revenue  and  taxation  did  not  re- 
peal an  act  exemptlns  cities  of  the  first  and 
second  class  from  the  operating  of  tbe  pre- 
vious act.  We  do  not  see  that  the  case  be- 
fore us  can  possibly  be  dUtlnguiBbed  from 
those  dted ;  and  we  are  constrained  to  hold 
that  local  acta  prohibiting  the  sale  of  Intox- 
icants were  not  repealed  by  the  general  laws 
for  the  govenuuHit  of  the  cities  of  the  state 
passed  pursuant  to  the  Gonatltntlon ;  but 
that,  on  tbe  contrary,  the  cl«ir  Intention  of 
tbe  Constitution,  as  well  as  the  dearly  ex- 
pressed will  of  the  Legislature,  was  ^hat  local 
prohibitory  laws  should  remain  tn  force  until 
voted  out  by  tbe  people  themselves.  This  leg- 
islative Intention  Is  clearly  shown  by  tbe  orig- 
inal local  option  act,  enacted  In  August,  1892, 
which  in  eflbct  provided  that  all  localities 
which  were  then  dry,  should  remain  as  th^ 
wue  until  the  majority  of  the  voters  of  that 
locality  voted  for  a  change.  Section  7,  Acte 
lS91-{Ki-»3,  p.  218.  The  local  option  act  was 
approved  August  6,  1892.  fiee  Acte  1891- 
82-03,  p.  214.  The  act  for  the  government  of 
cities  of  the  fourth  class  was  the  work  of  the 
same  General  Assembly  and  was  ara>roved 
June  28. 1893.  See  Acte  1891-82-93,  pp.  1211- 
1256.  It  Is  well  settled  that  acta  of  the  same 
General  Assemtdy  will  be  read  together  as  a 
ccNQslstent  whole,  unless  there  Is  a  necessary 
conflict  hetwem  theuL  But  there  is  no  nec- 
essary conflict  In  these  acts.  On  the  contrary, 
tbe  dear  legislative  Intent  was  to  preaerre 
existing  iwohlbitory  laws.  The  general  law 
defining  the  powen  of  the  dty  council  and 
giving  than  power  to  issue  licenses  is  given 
full  effect,  whoi  applied  to  those  localities 
where  there  was  no  local  prohibitory  law  in 
force,  and  no  reason  Is  seen  why'  Uie  same 
construction  whldi  was  given  section  4287 
should  not  also  be  given  section  3490.  It  is 
true  the  local  option  act  was  amended  by  the 
act  of  Mardi  10^  1804,  but  that  act  made  no 
change  In  It,  as  to  the  matter  in  question. 
The  powers  conlEerred  by  section  8490,  upon 
cities  of  the  fourth  dass,  as  to  tbe  sale  of 
Intoxlcante  were  not  new.  Similar  provisions 
were  oontelned  In  the  charters  of  dties  of 


the  fourth  dass  then  in  force.  Section  8^ 
slmidy  continued  In  fbroe  these  old  iwovi- 
slons,  providing  a  gmeral  rule  for  all  the 
cities  of  that  dass,  in  lien  et  the  q»eclal  acte 
theretofore  ezlatlng.  It  la  true  OuA  by  sec- 
tion 166  of  the  GonsUtutlon,  the  Qoieral  As- 
sembly was  required  to  divide  the  dtiea  of 
the  state  Into  sU  classes  and  to  define  and 
provide  for  the  powers  of  eadi  dass  gen- 
eral laws,  so  that  all  dtiea  of  the  same  dass 
Bbonld  possess  tiie  same  powers,  and  be  sub- 
ject to  the  same  restrictions;  but  this  sec- 
Ucm  must  be  read  in  connection  with  section 
61,  which  provided  &Rt  notUng  herein  tiuul 
be  construed  to  IntenTere  wltii  or  to  repeal 
any  law  in  force  in  rdatttm  to  the  sale  or 
gift  of  sndL  liquors. '  While  the  dties  of  the 
same  dass  must  possess  the  same  powers,  one 
dty  may  be  wet  and  another  dry;  ahd  as 
held  In  the  cases  dted,  the  l^lslative  con- 
struction of  the  constitutional  provision,  and 
the  general  legislative  policy  has  been  **to 
continue  tbe  axlstliv  local  oi^on  law  as  to 
the  sale  of  liquor  In  force  in  each  political 
subdivision  until  a  majority  of  the  peo/Bie  of 
sudi  snbdlviston  'should,  under  the  genera? 
law,  ^ress  their  desire  for  a  Chai^" 

The  L^rlslature  may  repeal  the  local  option 
act  or  may  amoMl  it  It  has  power  to  repeat 
any  local  prohibitory  law ;  but  repeala  by  Ira- 
Idlcatiott  are  not  favored,  and  will  not  be  In- 
ferred, unless  the  two  acte  cannot  reaatmably 
be  read  bother.  While  the  precise  queatitm 
before  US  was  not  noticed  in  the  opinion  in 
the  Burdette  Case,  because  it  was  not  made 
by  counsel,  it  was  necessarily  involved  In  that 
case.  The  defendant  there  was  imprisoned 
under  the  local  option  act  and  the  Judgment 
was  affirmed  by  this  court.  We  are  constrain- 
ed td  hold  that  the  case  of  Brown  v.  Com- 
monwealth, 98  Ky.  662,  34  S.  W.  12;  17  Ky. 
Law  B^.  1216,  is  in  conflict  with  the  cases 
we  have  dted;  and  so  far  as  it  conflicte 
with  them,  It  Is  overruled.  Tbe  cases  of  Por- 
sifuU  V.  QMnmonwealth,  47  S.  W.  772,  20  Ky. 
Law  Bep.  865,  and  Jett  v.  Gommonwealtii, 
40  S.  W.  786,  20  Ky.  Law  Bep.  1620^  which 
came  up  from  PlnevlUe,  and  were  decided 
soon  after  the  Brown  Case,  and  upon  the  au- 
thority of  that  case,  are  also  overruled.  The 
case  of  Tabor  v.  Lander,  94  Ky.  237,  21  S. 
W.  1066,  15  Ky.  Law  Bep.  8,  rests  upon  a  dif- 
ferent ground.  In  that  case  a  vote  was  tek- 
en  in  August,  188^  putting  the  local  option 
law  In  effect  In  a  magisterial  district,  which 
Included  the  town  of  Hawesvllte.  In  ApxlL 
1888,  the  Legislatore  amended  tlie  charter  of 
the  town  of  HawesvUle^  authorising  tlie  trus- 
tees to  issue  licenses.  It  was  hdd  that  the 
local  act  passed  in  1888  repealed  tiie  local 
(q>tion  act  as  to  the  town  of  HawesviUet.  Tbe 
decision  ft^lowed  tlie  rule  which  had  beeai 
previously  laid  down  in  Olttord  v.  OtnnnioD- 
wealth,  2  Ky.  Law  Bep.  487 ;  but  It  will  be 
observed  that  all  this  took  place  before  the 
adoptlfm  of  the  new  Constitutton  la  1891.  and 
the  rlghte  of  the  parties  wen  determined  by 
a  local  act  passed  before  the  adoption  of  tbe 
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GtmaUtnUoii,  and  not  imdsr  the  t^wal  Isws 
pawed  inmoant  to  It  The  caw  ot  CcHnmon- 
wealth  r.  Lenum,  76  8.  W.  4<K  25  Ey.  Law 
Sep.       la  In  all  ncfpects  similar  to  Tabor 

lander.  It  tamed  upon  an  act  applicable 
to  the  town  ot  Shady  Orore,  approved  April 
22, 1884  (PrlT.  lAwa  1883-84.  &  1018),  And  the 
court  In  Its  opinion  earefolly  pointed  ootthat 
the  proTWoiiB  of  the  OcmatltatUm,  or  the  lawe 
made  pnrsnant  to  it,  did  not  aflCect  the  case, 
bnt  that  it  tamed  np<m  the  local  law  made 
before  the  Oonstitatlon  was  adopted. 

We  thmfore  omdnde  that  the  local  option 
law  la  In  force  in  DanTlUe.  and  that  section 
3480,  Ky.  St,  had  no  effect  npcm  a  local  act 
in  cities  whwe  it  was  In  force. 

This  Is  ordered  to  be  certified  to  the  drcalt 
court  as  the  law  of  tbe  case. 


GERMAN  NAT.  BANE  T.  ZatMER. 
(Court  of  Appeals  of  Keatncky.   Jan.  4,  1011.) 

1.  Ldquhon  ot  Actions  (|  2*)— What  IiAW 

GOTSBNB. 

Defendant  In  Obio  executed  a  note  wiUi  no 
place  of  payment  spedfled.  Before  the  maturity 
of  the  note  the  payee  dlsoovnted  It  to  a  bank  in 

Ohio.  An  Ohio  statute  proTides  that  all  notM 
payable  to  aoy  person  or  order  shall  be  negotia- 
ble by  iDdorsetnent  thereon,  so  as  to  absolute- 
ly vest  the  property  In  each  indorsee.  Held, 
that  the  statute  placed  the  note  on  the  footios 
of  a  bill  of  exchange,  and  wben  sued  oa  in  Ken- 
tucky the  limitations  specified  In  Ky.  St.  f  2515 
(Bosseirs  St  I  224),  as  governing  an  action  on 
a  note  iriaced  npon  the  footing  of  a  bill  of  ex- 
change, will  control. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  H  4r«rDec.  Dig.  |  2.«] 

2.  Bills  and  Noisa  (|  117*)— Oonstbuction 
AB  TO  Place  of  Payment. 

Where  a  note  which  specifies  no  place  of 
payment  is  discounted  in  the  state  where  it  is 
executed,  and  continues  to  be  owned  and  held 
in  that  state,  it  will  be  treated  as  payable  In 
that  state,  in  the  absence  of  any  erldenoe  to 
the  cmtrary. 

[Ed.  Note.^For  other  cases,  see  Bills  and 
Notes.  Gent  Dig.  H  24&-:a4;   Dec.  Dig.  | 

Appeal  from  Glrcalt  Court,  Boone  County. 

Action  by  the  Oerman  National  Bank 
against  B.  F.  Zlmmer.  Tbe  trial  court  dis- 
missed the  petition,  and  plaintiff  appealp. 
Affirmed. 

C.  J.  Van  Fleet,  for  appellant  S.  W.  Tolln 
and  John  S.  Gaunt,  for  appellee. 

CABROIiL.  J.  Id  1803  tbe  appellee,  Zlm- 
mer. In  the  state  of  Ohio,  executed  to  the 
order  of  Henry  Eschmeyer  his  promissory 
note  for  |575,  due  60  days  after  date;  no 
place  of  payment  being  specified.  Before  tbe 
maturity  of  the. note,  Eschmeyer  discounted 
it  to  tbe  appellant  German  National  Bank, 
having  its  place  of  business  in  the  state  of 
Ohio.  In  1908  the  bank  brought  salt  upon 
tbe  note,  and  Zlmmer  in  his  answer  pleaded 
tbat  tbe  note  bad  been  placed  on  the  footing 
of  a  bill  of  exchange  1^  the  Obio  law,  and 


so  the  action  npon  it  was  barred  by  tbe  five- 
year  Kentucky  statute  of  limitation,  which 
was  relied  on.  The  lower  court  holdhif  that 
the  anaww  presented  a  good  defense,  dis- 
missed the  petition,  and  the  bank  appeals. 

Section  251S^  Ky.  St  (Rossell's  St  1  224). 
reads  In  part:  "  *  *  •  An  action  npon  a 
bill  ot  exchange,  che^  draft  or  any  en- 
dorsonent  thereof  or  upon  a  promissory  note, 
placed  npon  the  footing  of  a  bill  of  exchange, 
*  *  *  shall  be  commenced  within  five  years 
next  after  the  caiue  of  action  accrued."  As 
ttie  cause  of  action  npon  the  note  accrued 
more  tiian  fire  years  before  the  InsUtutlDn  of 
this  action,  tiie  EentaCky  statute  ot  limita- 
tion is  controlling,  if  the  note  \ras  placed 
upon  the  footing  of  a  bill  of  exdiange.  The 
statute  of  Ohio  set  out  in  the  answer  reads: 
"All  bond^  i»romlssory  notes,  bills  of  ex- 
change, foreign  and  Inland,  and  checks  for 
a  sum  certain,  and  itayable  to  any  person  or 
order,  or  to  any  persons  or  asfdgns,  shall  he 
n^tlaUe  by  indorsement  thereon,  and  all 
su<di  Jnstruments  payable  to  a  person  or 
bearer  shall  be  negotiable  by  delivery,  so 
as  absolutely  to  transfmr  and  vest  tbe  prop- 
erty ttenot  In  each  and  every  endorsee  or 
holdo*  snccesBlvely."  Bev.  St  1886,  1  8171. 
And  it  wan  held  In  Stevens  v.  Oregg,  80  ICy. 
461,  12  S.  W.  775, 11  Ky.  Law  Rep.  fi86,  tbat 
under  this  statute  a  promissory  note  like  tiie 
one  In  salt  executed  In  and  payable  in  the 
state  of  Ohio,  was  placed  on  tbe  footing  ot 
a  bill  of  exchange.  But  it  is  said  that  no 
place  of  payment  Is  specified  in  the  note, 
and  therefore  it  diould  not  be  treated  as  an 
Ohio  contract  for  the  purpose  of  fixing  Its 
Btetus  as  commercial  paper.  It  Is  true  tbat 
no  place  of  payment  was  moitloned  In  the 
note;  but  It  was  executed  in  tbe  state  of 
Ohio  and  discounted  by  the  aK>ellant  bank 
that  now  owns  and  holds  It  In  that  stete,  and 
in  Qie  absence  ot  any  e^ence  to  the  contrary 
should  be  treated  as  payable  there.  Bain 
V.  Wilson.  1  J.  J.  Marsh.  202;  Sanders  v. 
Norton,  4  T.  B.  Mon.  464;  30  Gyc  1185. 
As  the  note  was  placed  upon  tiie  footing  of 
a  bin  of  exchange  by  the  laws  of  Ohio,  in  an 
action  brought  npon  It  In  this  stete,  tbe  Ken- 
tucky stetute  of  limitation  applies.  Mc- 
Arthur  V.  Ooddln,  12  Bash.  274;  lAbatt  t. 
Smith,  88  Ky.  609. 

And  so  the  answer  presented  a  complete 
defense,  and  the  Judgmoit  of  the  lower  court 
IS  affirmed. 


COMMONWEALTH  v.  HUFF. 
(Court  of  Appeals  of  Kentucky.   Jan.  6,  1911.) 

I,  iHDICnCINT  AND  InFOBUATION  (|  110*)  — 
SlATCTBS— ASSBSSOBS-SUmCIBnCT. 

Section  3748.  Ky.  St  (Bosseirs  St  {  4S50). 
makes  a  county  assessor  indictable  for  malfeas- 
ance or  willfnl  neglect  In  the  dlscbaT^e  of  his 
official  duties.  An  indictment  against  the  coun- 
ty assessor,  alleging  that  he  unlawfully  failed 
and  neglected  to  assess  a  person  named,  witii- 


•For  other  osaei  see  sunt  tople  and  uettoa  NUMBER  In  Deo.  Die.  ft  Abl  Dig.  Ksy  No.  Ssrlss  *  Rep'r  ladaxes 
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oat  ehar^of  wUlfal  neclect,  and  tbat  the  de- 
fendant was  legally  elected  to  the  office  of  as- 
xessor  and  bad  entered  npon  the  diacharfte  of  his 
duUea,  li  Insufficient,  for  failara  to  charge  the 
offense  aa  described  hj  the  atatute. 

[Bd.  NotBir-ror  other  c— m.  see  IndietiMBt 
and  Information,  Dec.  Dig.  f  110;*] 

2.  Cbiminal  Law  (!  10aO«>— Appkal  asd  Er- 

BOB  —  JUBISDIonON  FiZBD  BT  AMOUNT  IN 

CONTROVERST. 

The  Court  of  Ai>peals  has  no  jnrlidlction 
on  appeal  from  an  indictment  under  section 
4076a  Kj.  St.  (Russell's  Sl  i  0068).  which  pro- 
vides that  an  assessor,  for  any  failure  of  bis 
duty  under  the  law,  where  no  oQier  penalty  la 
provided,  may  be  fined  Id  any  mm  not  leis  tnan 
$25,  nor  more  than  fSfk  for  the  reaaon  that 
the  highest  penalty  therein  ia  ^BO. 

TEd.  Note.— For  other  caaea,  lee  (Mmlnal  Law, 
Dec  Dig.  I  102a*] 

Appeal  from  dnmit  Court  Garto'  Ooonty* 
Indlctmoit  against  Charles  Huff  for  neg* 
lect  of  doty  as  assessor.   Trom  a  judgment 
dismissing  the  lndictm«iti  the  Omnmoiiwealth 
appeals.  Appeal  dbunlssed. 

Jas.  Breathitt,  Atty.  Gen.,  and  Tom  B.  Mc- 
<3r^r»  AsBt  Atty.  Got.,  fbr  the  Common- 
wealth.  H.  B.  Dyaard,  for  appellea 

NUNN,  J.  rrhe  commuiwealtli  anwals 
trom  a  Judgment  of  the  lower  court  dismiss- 
ing the  following  indictment:  "The  grand 
jury  of  Carter  county,  in  the  name  and  by 
the  authority  of  the  commonwealth  of  Ken- 
tucky, accuse  Chas.  Hnfl  of  the  offense  of 
unlawfully  falling  and  neglecttng  his  official 
duty  as  assessor,  committed  as  follows:  The 
said  defendant,  on  the  7th  day  of  June,  1900. 
In  the  county  and  circuit  aforesaid,  did  un- 
lawfully fall  and  neglect  to  assess  Tandy 
Giles  for  taxation,  the  said  Tandy  Giles  be- 
ing a  citizen  and  resident  of  Garter  connty, 
Eoitncky,  during  the  years  of  1007  and  10(^ 
and  at  the  time  provided  by  law  that  assess- 
ments should  be  made,  he  at  the  time  being  a 
male  citizen  of  said  county  and  state  and  over 
the  age  of  21  years,  and  owning  property  and 
subject  to  pay  a  poll  tax  and  property  tax  In 
said  county  and  state  and  to  be  assessed  for 
same;  the  def^dant  being  during  the  time 
as  aforesaid  the  assessor  of  Carter  county, 
having  been  duly  and  legally  elected  to  said 
office  at  the  regular  Nov^ber  election  for 
county  officers  In  the  year  1905.  and  having 
given  bond  and  otherwise  qualified  as  requir- 
ed by  law.  and  accepted  said  office  and  alter- 
ed upon  the  discharge  of  the  duties  of  same, 
and  while  acting  as  said  officer — against  the 
peace  and  dignity  of  the  commonwealth  of 
Kentucky." 

There  Is  no  pretense  tbat  this  indictment  is 
good  under  section  3748,  Ky.  St.  (Russell's  St 
i  4850);  nor  Is  there  any  charge  of  wlllfnl 
neglect  By  tbe  statutes,  under  the  head  of 
the  "Assessment  of  Property,"  several  penal- 
ties are  named  which  are  to  be  applied  to  as- 
sessors who  fall  to  do  tbe  things  particular- 
ized therein ;  bnt  tbe  indlctmoit  under  con- 
sideration does  not  charge  any  of  the  things 


deaerlbed  la  the  Mctlim  refared  to.  Tha 
commonwealth  contends  that  the  indictment 
la  good  under  section  4076a  (sectloa  506^ 
whlidi  preacrlbea  that  the  asseesor  shall,  fw 
any  ftUure  of  his  duty  undo'  this  law,  where 
no  other  penalty  la  ^vlded,  be  fined  In  any 
sum  not  leas  tlun  twenty-flTe  dtmars  nor 
more  than  fifty  doUara."  Even  cmicedlng  that 
the  Indictment  la  good  nndor  this  section, 
which  we  do  not  decide,  we  have  no  Jurisdic- 
tion of  the  aioeal,  because  tbe  hlgheet  pen* 
alty  named  therein  Is  fSOi 
Thertfoce  the  appeal  la  dlsmlaaed. 


OHESAPBAEB  ft  O.  BT.  CO.  ▼.■ 
HBLTON'S  ADM'B. 
(Ooart  of  Appeals  of  Kentucky.  Jan.  4,  1911.) 

Appeal  and  Ehbob  (|  78*)— "Fihal  Obdeb." 

Under  the  rule  that  a  "fioal  order"  is  one 
wbich  either  terminates  the  action  Itself,  decides 
some  matter  litinted  by  the  parties,  or  operates 
to  devest  some  ni^t,  so  as  to  put  ft  out  of  the 
power  of  the  court  makinv  the  order  after  tenn 
to  place  the  parties  in  their  original  position,  an 
order  refusing  to  transfer  an  action  against  a 
foreign  corporation  and  residents  to  the  federal 
court,  on  the  ground  that  the  pedtioa  does  not 
state  a  cause  of  action  against  the  residents,  ia 
not  final  and  appealable,  since  during  the  trial, 
on  it  developing  that  plaintiff  had  no  reasonable 
grounds  on  which  to  base  the  allegation  that  the 
residents  were  liable,  the  court  must  find  for 
the  residents,  and  transfer  the  case  to  the  fed- 
eral court. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  |  472;  Dee.  Dig.  I  7&* 
For  other  definitions,  see  Words  and  Fhtaaes, 

vol.  8.  p.  2802.] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  DelUa  Helton's  administrator 
against  the  Chesapeake  A  Ohio  Railway  Com- 
pany and  others.  From  an  order  dMiylng  a 
motion  of  defendant  named  to  transfer  the 
cause  to  the  federal  oonr^  It  appeali.  Die- 
mlased. 

Worthlngton,  Codiran  ft  Browning,  for  ap- 
pellant Dlnlde  ft  Prldiard,  for  appeUee. 

LASSING,  J.  In  March,  1909,  Samuel 
MlUer,  a  resident  of  Kentucky,  as  adminis- 
trator of  the  estate  of  Dellla  Helton,  Insti- 
tuted a  suit  In  the  Boyd  drcult  court  against 
the  Chesapeake  ft  Ohio  Railway  Company,  a 
foreign  corporatlcm,  and  four  indlTldnals,  res- 
Identa  of  this  state,  In  which  he  sought  to 
recover  of  them  damages  for  the  negligent 
killing  of  the  said  DelUa  Helton.  On  the  2d 
of  April  following  the  railway  company  filed 
Its  petition,  accompanied  by  a  good  and  suf- 
ficient bond,  and  sou^t  to  hare  the  case  re- 
moved to  the  incited  States  Circuit  Court  for 
the  Eastern  District  of  Kenta<A7.  To  thi* 
petition  for  removal  an  answer  was  HI  id,  and. 
upon  consideration,  the  aiH;)Ucatlon  V>r  re- 
moval was  denied.  Thereafter  die  rallwav 
company  filed  Its  separate  answer,  denying 


•Tor  otlisr  casss  see  same  topio  and  saotloa  NUMBBR  la  Deo.  Dig.  ft  Am.  Dig.  Kqr  No.  Ssriss  ft  R^r'r  IndssM 
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ltabillt7.  On  tbe  Issues  thus  Joined  no  steps 
were  taken  until  the  7th  of  January,  1910, 
wben  the  plaintiff,  with  leare  of  court,  filed 
an  amended  petition.  Thereupon  the  railway 
company  again  filed  ita  petition  for  removal 
to  the  federal  court  This  motion  was  a^aln 
denied,  and  from  the  ruling  of  the  court  in 
refusing  to  transfer  the  case  to  the  federal 
■court  this  appeal  la  prosecuted. 

Id  the  original  petition  the  allegation  of 
negligence  was  of  a  general  nelture,  and  it  Is 
not  now  contended  by  counsel  for  the  rail- 
way company  that  the  lower  court  erred  In 
refusing  to  grant  tbe  motion  for  removal  fil- 
ed In  April,  1906.  But  It  Is  Insisted  that  by 
the  amended  petition.  In  which  the  plaintiff 
set  out  at  length  the  particular  acts  of  neg- 
ligence relied  upon  to  Justify  a  recovery,  no 
cause  of  action  Is  stated  against  the  resident 
defendants,  and  that,  under  the  rule  announc- 
ed In  Davis*  Adm'r  v.  C.  A  O.  Ry.  Co.,  116 
Ky.  144,  78  S.  W.  275,  and  Slaughter  v.  Nash- 
ville, C.  A  St.  L.  Ry.  Co.,  91  S.  W.  718,  28 
Ky.  Law  Rep.  1343,  the  fact  that  they  are 
united  with  the  foreign  corporation  as  de- 
fendants cannot  operate  to  prevent  the  re- 
moval of  the  case  to  the  federal  court  Coun- 
sel for  appellee  concede  that,  If  no  cause  of 
action  Is  stated  against  theae  resident  de- 
fendants, the  case  becomes  removable  upon 
proper  application  because  of  diversity  of 
cttizeoshlp.  The  point  at  Issue,  therefore, 
is:  Does  tbe  amended  petition  set  up  a 
good  cause  of  action  against  tbe  resident  de- 
fendants? If  so,  the  Judgment  of  the  lower 
court  should  be  affirmed;  If  not,  the  Judg- 
ment sbonld  be  reversed,  unless,  as  contend- 
ed by  appellee,  the  order  of  the  trial  Judge 
refusing  to  traMfer  tbe  case  to  tbe  federal 
court  is  not  a  final  order  from  which  an  ap- 
peal may  be  prosecuted. 

Appeals  are  granted  from  Judgments  of 
circuit  courts  as  a  matter  of  right  to  the 
parties  entitled  thereto  upon  application  made 
during  the  term  at  vrhltSx  the  order  is  made 
or  Judgment  entered,  or  thereafter  by  the  clerk 
of  tbe  Court  of  Appeals  on  application  of  ei- 
ther party  or  his  privy  upon  filing  in  the  office 
of  said  clerk  a  copy  of  the  Judgment  from 
wblcb  he  appeals.  Section  7S4,  Kentucky 
Civil  Code  of  Practice^  By  section  868  a  Judg- 
ment Is  defined  to  be  a  final  determination  of 
a  right  of  a  party  In  an  action  or  proceed- 
ing. Bladtatone,  In  8  Com.  497,  defines  a 
final  Judgment  to  be  '*m<A  as  at  once  put  an 
end  to  tbe  action  by  declaring  tbat  the  plain- 
tiff has  either  entitled  himself,  or  has  not 
to  recover  the  ranedy  be  sues  for.**  OlilB 
court,  la  tte  caae  of  Maysvllle  &  Lexington 
R.  R.  Go.  r.  Punnett  etc.,  54  Ky.  47,  defined 
a  final  order  to  be  one  ^Ich  "either  ter- 
minates tbe  action  Itself,  decides  some  mat- 
182S.W.-65 


ter  litigated  by  the  parties,  or  operates  to 
divest  some  right  In  such  manner  as  to  put 
It  out  of  tbe  power  of  tbe  court  making  the 
order,  after  the  expiration  of  tlTe  term,  to 
place  the  iwrtiea  In  their  original  condi- 
tion." The  definition  of  a  final  Judgment  as 
given  by  Blackstone  was  adopted  by  this 
court  In  the  case  of  Turner  v.  Browder,  etc., 
37  Ky.  825,  In  which  case  the  definition  of  a 
final  order  as  found  in  the  Punnett  Case,  su- 
pra, was  approved.  And  both  of  these  defini- 
tions were  quoted  by  this  court  In  the  case 
of  Helm,  etc.,  v.  Short  etc.,  70  Ky.  623.  And 
again.  In  the  later  case  of  Harrison,  etc.,  v. 
Lebanon  Waterworks,  91  Ky.  255,  16  S.  W. 
622,  12  Ky.  Law  Rep.  822,  34  Am.  St  Rep. 
189,  the  definition  of  a  final  order  as  found 
In  the  case  of  MaysvUle  &  Lexington  R.  R. 
Co.  V.  Punnett  was  approved. 

It  Is  Insisted  for  appellee  that  measured 
by  this  standard,  the  order  of  the  trial  court 
In  refusing  to  transfer  the  case  Is  not  such 
an  order  as  will  support  an  appeal.  This 
position  is  well  taken;  for,  although  the  pe- 
tition for  removal  has  been  overruled.  If  at 
any  time  during  tbe  progress  of  the  trial  It 
should  develop  from  the  evidence  that  the 
plaintiff  had  no  reasonable  grounds  upon 
which  to  base  the  allegation  that  the  resi- 
dent defendants  were  guilty  of  some  act  of 
negligence  that  contributed  to  bring  about 
tbe  injury,  then,  under  a  long  line  of  deci- 
sions, it  would  be  bis  duty  to  peremptorily 
Instruct  the  Jury  to  find  In  favor  of  such  res- 
ident defendants  and  enter  an  order  trans- 
ferring the  case  to  the  federal  court 

Tbe  case  of  Willis,  by,  etc.,  v.  Maysville  & 
B.  S.  R.  R.  Co.,  123  Ky.  658,  92  S.  W.  604.  29 
Ky.  Law  Rep.  178,  relied  upon  by  appellant 
as  decisive  of  this  question  In  its  favor,  is 
not  in  point.  In  tbat  case  this  court  held 
that  the  vartons  orders  and  Judgments  re- 
ferred to,  when  considered  te^ther,  showed 
conduslvely  that  the  case  was  finally  dis- 
posed of;  and,  of  coarse,  If  the  case  were 
finally  dlqmsed  of,  an  appeal  would  lie.  In 
that  case  tbe  trial  court  had  lost  complete 
control  orer  the  mattra  In  litigation,  and 
was  powerless  to  make  any  further  order 
relative  to  any  point  In  dispute  therein.  But 
not  so  in  the  case  at  bar.  Tbe  whole  ques- 
tion remained  under  the  court's  control,  and 
he  might  at  any  time  during  tbe  progress  of 
the  trial  at  a 'subsequent  term,  in  the  inter- 
ests of  Justice  and  upon  proper  showing, 
transfer  the  case.  From  this  It  necessarily 
follotrs  tbat  the  order  refusing  to  transfer  it 
was  not  a  final  order. 

There  being  no  right  of  v)peal.  It  becomes 
unnecessary  to  consider  the  other  questions 
raised. 

Appeal  dlsmlsBedi 
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BOARD  OP  EDUCATION  OF  MEEGBIB 
COUNTY  T.  RANKIN. 
(Court  of  Appeals  of  Kentucky.   Jan.  5,  1911.) 

1.  Exceptions,  Bill  or  <|  B4*>-rBTSTANDEB8* 
Bill  — De:ath  of  Judqb — STATUTEft— Con- 

BTBUCnON. 

Civ.  Code  Prac.  |  S37,  aabd.  6,  provides 
that,  if  the  judge  who  preBided  at  the  trial  did 
not  preside  wheu  the  motion  for  new  trial  is 
overruled,  a  bill  of  exceptiona  may  be  certified 
by  bystanders.  Held,  that  such  section  should 
be  construed  to  authorise  a  bystanders*  bill 
when  the  Judge  who  presided  at  the  trial  died 
after  heanns  a  motion  for  new  trial,  bat  be- 
fore the  time  for  settlemeDt  and  filing  of  a  bill 
of  exceptions,  since  under  snch  efhiumstances 
the  bill  could  not  be  signed  by  the  Judge's  sac- 
Qessor. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  {  S9;  Dec.  Dig.  i  d£*] 

2.  EzcEPTioNe,  Bill  or  Q  22*}— Modk  or  In- 

SEBTIlfO  TBANBCBIPT. 

Ky.  St  I  4639  (Russell's  St.  !  3110),  pro- 
Tides  that  the  transcript  may  be  used  in  making 
up  a  bill  of  exceptions ;  and  section  (sec- 
tion 3115)  declares  that  a  transcript,  when  at- 
tested by  the  judge  before  whom  the  trial  was 
had,  may  be  taken  without  being  copied  to  the 
Court  of  Ai>peala,  to  be  used  on  such  appeal. 
Held  that,  since  section  4044  was  only  intend' 
ed  to  save  the  cost  of  copying  the  transcript 
where  the  transcript  is  made  a  part  of  the  bill 
of  exceptions,  "the  saane  as  if  copied  therein," 
and  has  been  approved  by  the  judge  presiding 
when  the  bill  was  filed,  the  statute  shall  be  re- 
garded as  having  been  substantfally  complied 
with,  and  the  transcript  may  be  used  on  appeal 
without  having  been  copied  into  the  bill  of  ex- 
ceptions. 

TEd.  Note.— For  other  eases,  see  Exceptions, 
Bin  of.  Cent  Dig.  |  29;   Dec.  Dig.  8  22.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  between  the  County  Board  of  Edu- 
cation of  Mercer  County  and  C.  E.  Rankin. 
From  a  Judgment  In  fiivor  of  the  latter,  the 
former  appeals.  Oa  respondent's  motion  to 
strike  out  the  bill  of  exceptions  and  tran- 
script. Denied. 

E.  H.  Galther,  for  appellant  W.  I*  Whlt- 
ttnehill  and  Greene,  Van  Winkle  &  School- 
Held,  for  ai^lee. 

HOBSON,  C  J.  ThiB  case  was  tried  In 
the  Mercer  circuit  court  at  Its  May  term, 
1010.  before  Hon.  M.  C  Saufley  as  circuit 
Judge.  Time  was  then  given  to  the  next 
term  to  prepare  a  bill  of  exceptions.  Before 
that  term  was  held  the  circuit  Judge  died. 
By  section  337,  subsec.  5,  of  the  Civil  Code 
of  Practice,  If  the  Judge  who  presided  at  the 
trial  does  not  "preside  when  a  motion  for 
new  trial  is  overruled,"  the  bill  of  excep- 
tions may  be  certified  by  bystanders.  A  mo- 
tion for  new  trial  was  overruled  by  Judge 
Saufley  at  the  Kaj  term.  At  the  next  term 
a  bill  of  exceptions  certified  by  bystanders, 
with  a  transcript  of  the  evidence,  was  filed, 
nnd  a  motion  has  been  made  to  strike  out 
the  transcript  of  evidence.  The  circuit  Judge 
who  was  the  succ^sor  of  Judge  Saufley 
could  not  sign  the  bill  of  exceptions,  as  he 
Imd  not  presided  at  the  trial;  and  as  Judge 


Saufley  was  dead,  if  a  bystanders'  bill  conld 
not  be  filed,  the  appellant  was  without  reme- 
dy. While  the  language  of  the  Co6»  is  that 
a  bystanders*  bill  may  be  filed  when  tbe 
Jndge  who  presided  at  the  trial  does  not 
"preside  when  a  motion  for  a  new  trial  is 
overruled,"  the  evident  meaning  of  It  is 
that  the  bystanders'  bill  may  be  used  if  he 
does  not  preside  at  the  time  when  the  bill  of 
exceptions  Is  to  be  filed.  Ordinarily  bills  of 
exceptions  were  filed  when  the  motion  for 
new  trial  was  overruled,  or.  If  the  time  was 
extended,  they  were  treated  as  then  filed,  if 
filed  within  the  time  allowed;  and  so  the  lan- 
guage of  the  Code  was  used.  But  the  mean- 
ing of  It  is  that  a  bystanders*  bill  may  be 
filed  in  a  case  like  this  where  the  circuit 
Judge  is  dead.  Hayden  v.  Ortkelss,  S3  Ky. 
396. 

It  is  insisted  that  the  Bt«iographer's  tran- 
script of  the  evidence  cannot  be  considered, 
although  it  is  certified  by  the  stenographer 
and  approved  by  the  circuit  Judge  vho  suc- 
ceeded Judjie  Saufley.    The  transcript  is 
made  a  part  of  the  bill  of  exceptions,  *;the 
same  as  if  copied  th^eln."    Section  4639. 
Ky.  St  (Russell's  St  |  3110),  provides  that 
the  transcript  may  be  used  in  making  np  the 
bin  of  exceptions;  and  as  this  transcript  Is 
made  a  part  of  the  bill  of  exceptions,  which 
Is  duly  certified,  It  is  properly  a  part  of  thb 
record.    Section  4644,  Ky.  St  (Russ^'s  St 
S  3116),  provides  that  a  transcript,  when  at- 
tested by  the  Jndge  before  the  trial  was  had. 
may  be  taken  without  b^ng  copied  to  the 
C^ort  of  Appeals,  to  be  used  upon  an  appeaL 
Bnt  the  purpose  of  this  provision  is  only  to 
save  the  cost  of  copying  the  transcr^t 
and  when  the  transcript,  as  ^ere,  la  made  a 
part  of  the  bill  of  exceptions,  and  is  ai^rov- 
ed  by  the  drcnlt  Judge  who  presided  -when 
the  bill  of  exceptions  was  filed,  the  statute 
must  be  regarded  as  substantially  complied 
with.   The  purpose  of  section  4041  is  simply 
to  secure  a  proper  identification  of  the  paper. 
The  transcript  here  is  identified,  not  only  by 
the  certificate  of  the  stenographer  and  the 
circuit  judge,  but  is  made  a  part  of  the  bill 
of  exceptions.   It  was  not  contemplated  tbat 
in  cases  like  this,  the  transcript  of  the  evi- 
dence should  be  copied  by  the  clerk.  Tbe 
aim  of  the  act  was  to  relieve  litigants  of  this 
cost. 

The  motion  to  strike  ont  the  bill  of  excep- 
tions and  transcript  of  the  evidmce  Is  orei^ 
ruled. 


REID  T.  OWENSBORO  SAVINGS  BANS  A 
TRUST  CO.  et  al. 
ROBERTS  V.  SAME. 
(Court  of  Appeals  of  Kentucky.    Jan.  6,  ISIU 

1.  CoapoBATioNS  (S  80*)  —  Stock— Cancella- 
tion—FBAun. 

Where  a  corporation  Is  Insolvent,  or  pny- 
ceedings  have  been  Instituted  to  liquidate  it.* 
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affaln  on  that  sroaod,  and  liffhts  of  the  cred- 
itora  will  be  affected,  stockbolden,  who  bad 
bean  indaced  by  the  fraudulent  npTeaentatioiu 
of  officers  of  tiie  coiporatlon  to  vaichaae  •ttxA, 
cannot  obtain  a  resdsBion  of  tne  contract  of 
purchase,  anIesB  they  became  stockholders  so 
shortly  before  the  insolvency  as  not  to  have  bad 
reasonable  opportunity  to  investigate  the  af- 
fairs of  t)ie  corporation  and  discover  the  fraud, 
nor  unlefK,  on  the  discovery  of  the  fraud,  they 
without  delay  assert  their  right  to  appropriate 
relief ;  and  one  who  bas  been  a  stockholder  for 
over  two  years,  and  who  has  received  several 
quarterly  dividends  on  bis  stocky  may  not,  after 
the  insolvency  of  the  corporation,  sue  to  re- 
scind the  contract  of  purchase. 

[ISd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig;  {  262;  Dec.  Dig.  {  80.*] 

2.  COBPOBATIOITS  ^'660*)— RBCBIT£BS— RioaTB 
ACQUIBED. 

A  receiver  of  an  insolvent  corporation,  in 
respect  to  precedent  transactions  of  the  corpora- 
tion, does  not  occupy  any  better  position  than 
the  corporation. 

[Ed.  Note.— Fdr  other  caaes,  ae«  Corporatlona, 
Cent  Diy.  H  2253,  22S6;  Dec  Dig.  t  B60.*] 
S.  Banks  and  Banking  (|  77*)— Insolvenot 

— ^Actions  fob  Dividend*— Set-Off. 

A  depositor  of  an  insolvent  bank,  of  which 
he  is  a  stockholder,  may,  when  med  for  divi- 
dends WTonKfully  paid  to  fatm  the  bank,  set 
off  against  the  claim  the  amount  of  his  deposit. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |  174;  Dec.  Dig.  {  77.*] 

Appeals  from  CSrcalt  Court,  Daviess 
Connty. 

Actions  by  the  Ovrensboro  'Savings  Bank  A 
TroBt  Company  and  another  against  Allen 
Reld  and  agflinst  M.  L.  Roberts.  From  a 
Judgment  for  plaintiffs  In  each  action,  de- 
fendant In  each  action  appeals.  Reversed  as 
to  the  first  Bctton*  and  affirmed  as  to  tbe 
other. 

George  W.  Jolly,  for  appellants.  R.  S. 
Todd  and  R.  A,  Miller,  for  appellees. 

CAR^LL,  J.  These  two  appeals  present 
tbe  same  questions  of  law,  except  In  one  par- 
ticular, and  will  be  disposed  of  together.  In 
January,  1906,  the  appellant  Allen  Reld 
bought  of  the  appellee  bank  10  shares  of  Its 
capital  stock,  of  the  par  value  of  |I00,  and 
paid  therefor  $1,500;  and  in  January,  1IK)7, 
he  purchased  of  the  bank  40  shares  of  its 
capital  stock,  of  the  par  value  of  $100,  pay- 
ing therefor  $7,000.  The  appellant  M.  L. 
Roberts  In  January,  1906,  purchased  from 
tbe  bank  4  shares  of  Its  capital  stock,  of  the 
par  value  of  $100  each,  and  paid  the  bank 
for  It  $600,  and  In  July,  1006,  Oie  bought  of 
James  H.  Parrlsh,  president  of  the  bank.  6 
Bbares  of  Its  capital  stock,  of  the  par  value 
of  $100  for  which  she  paid  him  $900. 

In  June,  1906,  December,  1906,  January, 
1907,  and  December,  1907,  tbe  bank  paid  to 
appellant  Reld  on  tbe  stock  held  by  hba  dlr- 
idends  aggregating  $600,  and  to  appellant 
M.  L.  Roberts  on  tbe  stock  held  by  her  div- 
idends aggregating  $170.  In  April,  1908, 
tbe  bank  becoming  insolvent,  a  receiver  was 
appointed,  and  actions  were  brought  in  De- 


cember,.  1908,  against  Reld  and  Roberts  to 
recover  from  them  the  dividends  paid,  upon 
tbe  ground  that  at  tbe  time  of  tbe  payment 
of  these  dividends,  and  each  of  them,  tbe 
bank  was  Insolvent  -That  the  dividends 
were  paid  In  violation  of  section  696  of  tbe 
Kentucky  Statutes  (Russell's  St  I  21S5)  Is 
freely  admitted,  and  so  the  right  of  tbe  re- 
ceiver to  maintain  an  action  to  recover  them 
Is  notf  questioned.  Grant  v.  Southern  Con- 
tract Co.,  104  Ky.  781,  47  S.  W.  1091,  20  Ky. 
Law  Rep.  960;  Lexington,  Lu  F.  ft  M.  Co.  v. 
Page,  17  B.  Afon.  412,  66  Am.  Dec.  166;  Grant 
V.  Robs,  100  Ky.  44,  37  &  W.  263.  18  Ky. 
Law  Rep.  597;  Cook  on  fitocktiotders,  vol.  1, 
S  648;  S  Thompson  on  Corporations,  i  3556. 

Bai  for  defense  to  the  suit  brought  against 
bim,  Reid  in  his  answer  averred  that  in  May, 
1806,  he  deposited  in  and  loaned  to  the  bank 
$2;000k  wbii^  amount  was  or  should  have 
been  on  deposit  in  tbe  bank  wben  It  went  In- 
to tbe  bands  of  the  receiver,  and  be  pleaded 
this  deposit  as  a  set-off  and  coimterclalm 
against  the  action  to  recover  the  dividends. 
In  addition  to  this  defense  made  by  B^d, 
he  and  M.  L,  Roberts  pleaded  that  they  were 
Induced  to  and  did  purchase  tbe  shares  of 
stock  In  the  bank  by  the  false  and  fraudu- 
lent representations  as  to  the  condition  of 
tbe  bank  and  the  value  of  its  shares  of  cap- 
ital stock  made  by  the  president  and  officers 
of  the  bank.  They  averred  that  at  the  time 
they  purchased  the  stock  the  bank  was  In 
fact  Insolvent,  and  that  its  condition  was  un- 
known to  them.  They  each  tendered  to  tbe 
receiver  tbe  shares  of  stock  issued  to  them, 
and  asked  that  the  contract  be  rescinded  and 
that  they  have  Judgment  for  the  amount 
paid  for  the  istock,  less  tbe  dividends  paid 
to  tbem,  or  that  the  amount  paid  by  them, 
less  the  dividends,  be  treated  as  a  claim 
against  the  bank.  As  the  real  purpose  of 
this  defense  was  to  obtain  a  rescission  of 
the  contract  upon  the  ground  of  fraud,  we 
will  so  treat  It  and  not  further  allude  to  the 
doctrine  of  equitable  set-off  presented  lu 
argument  General  demurrers  filed  to  these 
answers  were  sustained  by  the  lower  court, 
upon  tbe  ground  that  tbe  answers  did  not 
present  a  defense  to  tbe  action,  and,  declin- 
ing to  plead  further,  Judgment  was  render- 
ed against  tbe  appellants  for  the  dividends 
res^tectlvely  received  by  them. 

We  will  take  up  and  determine  first  the 
question  of  tbe  right  of  the  appellants  to 
have  a  cancellation  of  the  stock,  and  a  Judg- 
ment for  the  return  of  the  money  paid  by 
them,  less  the  dividends  received.  In  dis- 
posing of  this  question  It  may  be  conceded 
that  wben  the  stock  was  purchased  the  bank 
was  insolvent,  and  that  neither  of  tbe  appd- 
lants  knew  this  fact  flud  further  conceded 
ttiat  they  were  induced  to  and  did  purchase 
the  stock  by  reason  of  the  false  and  fraud- 
ulent representations  as  to  the  value  of  the 
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stock  made  to  tb^  hy  the  preddent  and 
officers  of  the  twnk,  and  that  they  in  good 
faith  bdleved  at  the  time  of  their  purchase 
that  the  banic  was  a  solvoit  and  prosperons 
institution  and  its  stoA  reasonably  worth 
the  amount  paid  for  It,  which  was  largely  in 
excess  of  its  par  Talufe  Assuming  this  much 
as  true,  it  may  further  be  admitted  that  If 
the  bank  bad  not  gone  Into  insolvency,  or  the 
rights  of  depositors  and  creditors  would  not 
be  prejudicially  affected,  these  stodEholders 
would  have  the  right  to  a  cancelation  of 
their  shares  and  a  return  of  the  money  paid 
for  them,  as  it  is  well  settled  that,  when 
a  purchaser  of  shares  of  stock  In  a  bank  or 
other  corporation  is  induced  to  make  the 
purchase  by  reason  of  the  fiilse  and  fraudu- 
lent representations  of  ttie  officers  and  dlrec> 
ton  of  tiie  corporation  that  the  concern  la 
solvent  and  the  shares  worth  the  amount  at 
whidi  tbey  are  offered  to  be  sold,  tlie  pur- 
chaser may,  upon  the  discovery  of  the  fraud, 
if  action  is  brought  witliln  seasonable  time 
and  during  the  solvency  of  the  corporation, 
have  a  cancellation  of  ttie  stock  and  a  return 
of  liis  mon^.  Upon  this  point  there  is  prac- 
tical agreement  among  the  authorities,  as 
may  be  seen  by  an  examination  of  Fear  v. 
Bartlett,  SI  Md.  32  AtL  S22,  8ft  L.  B.  A. 
721,  and  note;  Chamb^lain  v.  Tn^en*  148 
N.  a  138,  61  S.  B.  62a  16  Am.  &  Eng.  Ann. 
Cas.  1T7,  and  note;  Dorsey  Uachlne  Go.  v. 
McCaffrey,  130  Ind.  646.  38  X.  E.  206.  47  Am. 
St  B^.  290;  C!oIe8  v.  Kennedy,  81  Iowa, 
860.  46  N.  W.  1088,  26  Am.  St  Bep.  603;  Vir- 
ginia Land  Go.  V.  Haupt  90  Va.  833,  19  S.  B. 
168.  44  Am.  St  Bep.  839;  Zang  v.  Adams, 
23  Golo.  408,  48  Pac.  608.  68  Am.  St  Bep. 
24S',  Kentucky  Mutual  Investment  Go.  v. 
Schaefer.  120  Ky.  227,  85  S.  W.  1098,  27  Ky. 
Law  Bep.  667;  Prewitt  v.  Trimble,  02  Ky. 
176, 17  8.  W.  356.  36  Am.  St  Rep.  686;  Gook 
on  Stockholders,  |i  151-166;  Clarke  and  Maiv 
shall  on  Private  Corporations,  K  1478-1487. 

But  the  question  here  presented  is:  Has 
a  stockliolder  the  right  to  this  rdlef  after 
tbe  corporation  has  become  Insolvent,  and 
proceedings  have  been  instituted  to  wind  up 
its  afCalrs,  and  when  to  grant  the  relief 
would  prejudice  the  rights  of  its  creditors? 
Upon  this  question  there  Is  considerable  di- 
versity of  opinion  in  the  cases  that  have  con- 
sidered It.  In  some  JorisdlctlonB  the  right 
of  a  shareholder,  when  a  fraud  In  the  sale 
of  stock  has  been  practiced  upon  him  by  the 
corporation,  to  have  a  rescission  of  his  con- 
tract, la  not  allowed  after  the  corporation 
has  become  Insolvent  and  proceedings  have 
been  taken  to  liquidate  Its  afEalrs,  although 
the  fraud  was  not  discovered  before  Insolven* 
cy  and  there  was  no  laches  in  failing  to  dis- 
cover It  2  Thompson  on  Corporations,  S§ 
1300-1378;  Cook  on  «to<^otders,  SI  151.  154; 
Hlukley  v.  Oil  &  Pipe  line  Co..  132  Iowa, 
396,  107  N.  W.  629,  119  Am.  St.  Rep.  604: 
note  to  Fears  v.  Bartlett  81  Md.  436.  33  L. 
R.  A.  721.  But  a  number  of  courts  of  last 
resort  including  our  own,  hold  that  if  the 


shardiolder  has  been  vigilant  in  dlscoverinff 
the  fraud,  and  has  not  been  guilty  of  any 
laches,  he  may  resdnd  the  contract  after  tlie 
corporation  bax  become  insolvent,  and  pro- 
ceedings have  been  instituted  to  wind  up  its 
aftaira.  Newton  National  Bank  v.  Newbe- 
gln.  74  Fed.  185.20aaA.339L33J<.B.A. 
727;  10  Oyc  44a 

The  only  case  presenting  tills  question  that 
has  heretofore  come  before  this  court  is  Keo- 
tucky  Mutual  Investment  Oo.  v.  Schaefer,  120 
Ky.  227,  85  S.  W.  1098,  27  Ky.  Law  Rep.  657. 
In  that  case  the  facts  were  these:  Schaefer 
bought  some  shares  of  stock  in  a  West  Vir- 
ginia corporation.  Afterwards,  and  In  Janu- 
ary, 1800,  a  ^ntttcky  corporation  called  tJie 
Mutual  Investment  Company  was  organized. 
The  promoters  of  this  corporation  bout^t  a 
majority  of  the  shares  of  stodE  in  the  West 
Virginia  corporation,  thereby  contndllng  botit 
corporations,  and  being  the  cAit^  officers  of 
eaclL  In  February,  1901,  these  officers  in- 
duced Schaefer  to  exdiange  his  8to<^  in 
the  West  Virginia  corporation  for  an  equal 
amount  of  stock  In  the  Kentnt^  corpora- 
tion. Bom  after  this  the  Kentucky  corpora- 
tion made  an  asslgnmenf  for  tbe  benefit  of 
its  creditors,  and  the  assignee  brought  an  ao 
tton  against  Schaefer,  seeking  to  make  liim 
liable  for  the  par  value  of  bis  Btock  under 
the  doable  liability  clause  of  the  KentD<^ 
Statutes.  As  a  defense  to  this  ncOm  Schaef- 
er set  up  that  he  was  induced  to  take  tbe 
stock  in  tbe  Kentucky  corporation  by  the  false 
and  fraudulent  representations  made  by  Its 
officers,  uid  sought  to  liave  the  contract  by 
which  he  became  the  owner  ef  the  stodc  can- 
celled. His  right  to  a  rescission  was  resist- 
ed upon  the  ground  that  it  was  too  late  to 
obtain  tbe  relief  he  sought  after  the  corpo- 
ration had  become -insolvent  In  answer  to 
this  the  court  said:  "Tbe  rule  is  held  in 
Bngland  and  in  some  of  the  states  of  this 
country  that  a  subSCTlptlon  cannot  be  repu- 
diated on  the  ground  of  fraud  after  the  cor- 
poration has  become  Insolvent  and  made  an 
asslgnmeDt,  though  the  fraud  was  not  dis- 
covered before  Insolvency,  and  tiiere  was  no 
laches  in  Ailing  to  discover  It  *  *  *  But 
In  this  state  an  assignee  for  the  benefit  of 
credltora  simply  stands  in  the  dioes  of  bis 
assignor,  and  any  defense  whldi  may  be  made 
against  the  assignor  may  be  made  against 
him.  *  *  •  Wliere  there  has  been  a  fail- 
ure to  exerdse  care  to  discover  the  fraud, 
and  the  rights  of  innocent  parties  will  sn(- 
fer.  then  he  «^ose  n^llgence  has  caused  tlie 
loss  should  bear  it ;  but  where  a  subectiber 
for  stock  is  in  no  tavlt,  and  is  hlmsdf  the 
innocent  victbn  of  a  fraud,  which  he  did  not 
and  could  not  discover  liefbre  the  perpetrate 
of  the  fraud  failed,  he  is  entitled  to  malM 
any  defense  against  tlie  assignee  whidi  lie 
could  make  against  the  assignor"— and  held 
that  Schaefer  was  entitled  to  have  a  rescis- 
sion. 

This  case,  althougta  strongly  relied  upon 
counsel  for  app^lanta  In  au^ort  of  th^ 
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contention  that  tbey  should  bare  a  resclsdon, 
does  not  In  oar  opinion  meet  the  question 
here  presented.  In  that  case  Schaefer  be- 
came a  stockholder  In  the  Kentucky  corpo- 
ration only  a  few  months  hefore  It  went  Into 
liquidation.  It  does  not  appear  that  he  had 
auy  time  or  opportunity  to  Inquire  Into  its 
affairs  ■  before  It  t>ecame  insolvent,  or  that 
he  derived  any  benefit  from  his  connection 
with  It.  He  was  not  guilty  of  any  laches, 
nor  chargeable  with  lack  of  diligence  In  any 
respect.  But  In  the  case  before  us  both  of 
the  complaining  stockholders  subscribed  for 
a  part  of  their  stock  In  the  corporation  more 
than  two  years  before  it  went  Into  liquida- 
tion, and  Reld  became  the  owner  of  a  part 
of  his  stock  more  than  one  year  before  the 
bank  became  Insolvent  During  this  time 
they  not  only  had  the  right,  but  ample  op- 
portunity, to  Investigate  and  ascertain  the 
condition  of  the  bank,  and  take  such  action 
as  appeared  to  them  to  be  necessary  to  pro- 
tect their  interest ;  but  they  were  content  to 
accept  as  true  the  representations  as  to  the 
condition  of  the  bank  made  by  Its  officers  and 
receive  regularly  large  dividends  on  their 
stock. 

It  is  furthermore  entirely  probable  that 
persons  were  Influenced  to  give  the  bank 
credit  or  put  their  money  on  deposit  with  it 
upon  the  faith  of  the  knowledge  that  these 
shareholders  were  Interested.  In  It,  as  It  is  a 
matter  of  common  knowledge  that  corpora- 
tions do  obtain  credit  and  do  get  business 
from  friends  and  acquaintances  of  stockhold- 
ers on  the  strength  of  their  connection  with 
It  Nor  should  it  be  overlooked  that  the  of- 
ficers of  corporations  are  elected  by  the  stock- 
holders, whose  agents  they  are,  and  that 
these  stockholders  have  the  power  to  remove 
them  at  pleasure,  while  creditors  and  de- 
positors have  not  the  privilege  of  either  In- 
spection or  control.  They  must  as  a  rule  act 
on  appearances.  They  generally  take  It  for 
granted  that  the  stockholders  would  not  se- 
lect or  retain  men  to  manage  their  corporate 
affairs  unless  they  were  capable,  honest  and 
prudent  They  depend  for  protection,  in  a 
measure,  at  least"  not  only  on  the  character 
and  standing  of  the  officers,  but  their  knowl- 
edge of  the  stockholders  as  well.  And  so  It 
seems  to  us  that  every  consideration  of  Jus- 
tice demands  that  when  It  comes  to  a  ques- 
tion whether  the  stockholder,  who  tuis  been 
guilty  of  laches,  or  the  innocent  creditor,  shall 
suffer,  that  the  stockholder  should  bear  the 
loss.  So  that,  while  fully  adhering  to  the 
rule  laid  down  In  the  Schaefer  Case,  we  are 
not  disposed  to  extend  the  doctrine  therein 
announced,  so  as  to  enable  the  stockholder 
to  have  a  rescission  after  Insolvency  proceed- 
ings bare  been  instituted,  when  he  has  not 
been  diligent  to  protect  bis  rights,  and  when 
to  grant  him  such  relief  would  be  prejudicial 
to  creditors.  Stockholders  who  have  been 
connected  with  an  Institution  for  so  long  a 
time  as  these  appellants,  or  for  such  a  time 
as  would  glTe  them  a  reasonable  opportunity 


to  examine  Its  affairs,  should  not  he  permit- 
ted, after  the  concern  has  become  Insolvent 
and  proceedings  have  been  bad  to  wind  up 
Its  affairs,  to  escape  responsibility  to  cred- 
itors upon  the  ground  that  they  were  Induc- 
ed by  fraud  to  become  stockholders.  A  rule 
like  this  would  not  only  be  unjust,  but  would 
furnish  a  strong  incentive  to  shareholders  to. 
repudiate  their  connection  with  the  corpora- 
tion when  It  was  to  their  interest  to  do  so. 
The  shareholder  who  enjoys  the  benefits  of. 
his  corporate  connection  In  times  of  prosper- 
ity should  bear  the  burden  when  adversity 
comes. 

In  brief,  our  conclusion  la  that,  when  a 
stockholder  has  been  induced  by  the  false  or 
fraudulent  representations  of  the  officers  of 
a  corporation  to  purchase  its  stock,  he  may, 
during  the  solvency  of  the  corporation,  If  the 
action  Is  brought  within  a  reasonable  time 
after  the  fraud  is  discovered  and  before  the 
statute  of  limitation  has  barred  It,  have  a 
rescission  of  his  contract  upon  equitable  terms 
or  recover  the  loss  sustained  by  the  fraud. 
But  if  the  corporation  Is  insolvent  when  the 
action  for  rescission  or  other  relief  Is  brought 
or  if  proceedings  have  then  been  instituted  to 
liquidate  its  affairs  on  the  ground  of  Insol- 
vency, and  the  rights  of  creditors  will  be  af- 
fected, tbe  shareholder  who  has  been  induc- 
ed by  fraud  or  misrepresentation  to  purchase 
sto(^  cannot  obtain  relief  from  his  contract 
unless  he  became  a  stockholder  so  shortly  be- 
fore tbe  insolvency  as  not  to  have  had  rea- 
sonable time  or  opportunity  to  Investigate  Its 
affairs  and  discover  tbe  fraud,  nor  unless  up- 
on the  discovery  he  without  delay  asserts  his 
right  to  appropriate  relief.  Having  this  view 
of  the  question,  we  think  the  lower  court 
properly  refused  to  permit  the  shareholders 
to  rescind  their  contracts.  Scott  v.  Deweese, 
181  U.  S.  203,  21  Sup.  Ct.  585,  43  L.  Ed.  822 ; 
Scott  V.  Abbott,  160  Fed.  573,  87  C.  C.  A. 
475 ;  Wallace  v.  Bacon  (C.  C.)  86  Fed.  653 ; 
Wallace  v.  Hood  (C.  C.)  89  Fed.  11. 

The  remaining  question  Is  the  right  of  Reld 
to  set  off  against  the  action  to  recover  divi- 
dends the  deposit  in  the  bank  at  tbe  time  It 
went  Into  the  hands  of  a  receiver.  Keeping 
In  mind  the  settled  doctrine  In  this  state  that 
the  assignee  or  receiver  of  an  Insolvent  cor- 
poration does  not  occupy  any  better  position 
than  bis  assignor,  as  held  In  Kentucky  Na- 
tional Bank  V.  LouIsTlUe  Bagging  Ck>.,  98  Ky. 
371,  33  S.  W.  101,  17  Ky.  Law  Rep.  983,  Ex- 
change &  Deposit  Bank  v.  Stone,  80  Ky.  109, 
Bridgford  v.  Barbour,  80  Ky.  529,  and  Ken- 
tucky Mutual  Investment  Co.  v.  Schaefer,  120 
Ky.  227,  85  S.  W.  1098,  27  Ky.  Law  Rep.  657. 
there  Is  not  much  difficulty  In  reaching  the 
conclusion  that  the  receiver  could  not  recov- 
er from  Reld  $600,  when  the  Institution  of 
which  he  became  receiver  at  the  time  It  was 
placed  In  his  hands  owed  Retd  $2,000.  If 
the  action  had  been  brought  by  the  bank  be- 
fore It  became  Insolvent  to  recover  from  Reid 
these  dividends,  there  could  be  no  doubt  that 
Reld  could  set  off  against  the  claim  tbe  mon- 
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ey  on  deposit  him  In  tlie  banfc,  and  fals 
rights  in  this  particular  are  the  same  when 
the  action  is  broaght  by  the  receiver.  Fln- 
nell  T.  Nesbit.  16  B.  Mon.  351 ;  Ely  t.  Hor- 
Ine,  6  Dana,  398;  Harlan  t.  Lumaden,  1 
Duv.  86. 

Wherefore  the  Judgment  In  the  case  of  M. 
L.  Koberts  against  the  appellee  banic  and 
trust  company  Is  affirmed,  and  the  case  of 
Allen  Beid  against  the  appellee  bank  and 
trust  company  is  reversed,  with  directions 
for  proceedings  in  conformi^  with  this  opin- 
ion. 


FERGUSON  COMMOMWEAI/TH 

(two  cases). 
(Court  of  Appeals  of  Kentudty.   Jan.  6,  1911.) 

1.  Crihinai,  Law  (!  804*)  — Obal  Instbuo- 
TI0N8— Statutes. 

Under  Gr.  Code  Prac.  S  225,  repuirin^  in- 
etmctioDs  to  the  juiy  to  be  given  in  wnting, 
where  defeDdant  was  ccmvicted  of  violations  of 
the  local  option  law,  that  the  court  iuBtmcted 
the  jury  orally  was  rereraible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  194S ;  Dec.  Dig.  S  SOI.*] 

2.  Criminal  Law  (§  804*)— TBiAir-Wamm 
Instructions— Wai  VER . 

The  requirement  of  Cr.  Code  Prac.  S  225, 
that  iastructiona  ahall  always  l>e  given  in  writ- 
ing, may  be  waimd  by  the  parties  oonaeatiDf 
thereto  m  cases  of  misdemeanots. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  «  1949;  Dec  Dig.  f  80i*] 

Appeal  from  Circuit  Court,  Logan  County. 

T.  C.  Ferguson  was  convicted  of  violations 
of  the  local  option  law,  and  he  aiveala.  Re- 
versed and  remanded. 

J.  Lewis  Williams  and  S.  K.  Crewdson,  for 
appellant  S.  J.  Browning,  James  Breathitt, 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

NUNN,  J.  One  of  th^  prosecutions  was 
started  in  a  police  court.  A  warrant  was 
issued  against  the  defendant  for  having  In 
his  possession  whisky  in  the  town  of  Russell- 
ville,  where  the  local  option  law  prevailed, 
for  the  purpose  of  sale.  He  was  tried  by  a 
Jury  In  the  police  court,  and  the  lowest  pen- 
alty, a  fine  of  $50  and  10  days  in  Jail,  was 
assessed  against  him.  He  appealed  to  the 
circuit  court  While  his  appeal  was  pending 
in  the  circuit  court,  another  warrant  was 
issued  by  the  Judge  of  the  county  court  charg- 
ing bim  with  a  like  offense.  He  was  tried 
in  the  quarterly  court  by  a  Jury,  and  again 
fined  $50  and  sentenced  to  serve  10  days  in 
Jail,  from  which  ruling  he  appealed  to  the 
circuit  court 

It  seems  that  after  his  trial  in  the  quarter- 
ly court  he  went  to  Muhlenberg  county  and 
engaged  In  boring  wells,  but  returned,  to  Rus- 
sellvIHe  on  the  day  his  cases  were  set  for 
trial,  and  went  to  the  law  office  of  S.  R. 
Crewdson  for  the  purpose  of  engaging  his 


services.  Failing  to  ftnd  Mr.  Crewdson  on 
his  first  trip  to  the  ofllce,  he  returned  to  the 
office,  and  at  about  9  o'clock  a.  m.,  wbile 
waiting  for  Mr.  Crewdson  to  arrive  at  his 
office,  according  to  his  story,  h6  turned  death- 
ly sick,  went  to  tiis  hotel,  and  went  to  bed. 
and  his  cases  were  tried  in  his  absence  and 
without  being  represented  by  counsel.  The 
trials  resulted  In  the  assessment  of  the  max- 
imum penalty  In  each  case.  Appellant  made 
a  motion  in  each  of  the  cases  for  a  new  trial, 
both  of  which  were  overruled.  The  court 
tried  the  motions  and  heard  oral  testimony. 
Appellant  and  two  other  witnesses,  one  of 
whom  waa  the  hotel  proprietor,  testified  as 
to  bis  sickness  and  his  Inability  to  attend 
the  trials  In  the  circuit  court  The  common- 
wealth Introduced  several  witnesses,  who  saw 
appellant  in  the  morning  up  to  9  o'clock  and 
in  the  afternoon  after  the  trials,  and  these 
witnesses  say  that  he  did  not  have  the  ap- 
pearance of  having  been  sick.  Aa  stated, 
the  court  overruled  his  applications  for  a 
new  trial,  and  he  has  appealed. 

Appellant  assigns  several  grounds  for  a 
reversal,  but  we  need  mention  only  one,  to 
wit:  The  circuit  court  erred  In  giving  oral 
Instructions  to  the  Jury  In  each  of  the  cases 
at  the  time  be  was  fonvlcted  and  the  maxi- 
mum penalty  assessed.  As  we  understand  the 
record,  It  is  agreed  that  the  court  gave  oral 
instructions.  Section  225  of  the  Criminal 
Code  of  Practice  provides:  "The  court  shall, 
on  the  motion  of  either  party  and  Iwfore  any 
argument  to  the  Jury,  instruct  the  Jury  on 
the  law  applicable  to  the  case,  which  shall 
always  be  given  m  writing."  Thus  it  will 
t>e  seen  that  the  Code  requires  that  the  In- 
structions be  given  in  writing,  and  no  depar- 
ture from  this  rule  can  be  tolerated.  See 
Payne  t.  Commonwealth,  1  Mete.  370,  Cop- 
page  T.  Commonwealth,  3  Bush,  532,  and  the 
many  other  authorities  which  might  be  cited. 
Written  instructions,  however,  can  be  waivetl 
by  the  parties  consenting  thereto  In  misde- 
meanor cases. 

For  this  reason  alone,  the  cases  are  re- 
versed, and  remanded  for  further  proceedinga 
consistent  herewith. 


BERRY  T.  COMMONWEALTH. 
(Court  of  An>ealB  of  Kentudcy.  Jan.  5,  mi.) 
Criminal  Law  (j  1206*)— Puhishmxnt- Ik- 
determinate  Sentence  Law— Validity. 
Acts  1910,  cc.  4j  16,  providing  for  the  im- 
position of  indetermmate  sentences  on  persons 
convicted  of  crime,  held  consUtutioaal. 

[Ed.  Note.— For  other  cases,  we  Oriminal  law. 
Dec  Dig.  {  1206.*] 

Appeal  from  Circuit  Court  Daviess  County. 

Jeff  Berry  was  convicted  of  robbery,  and 
he  appeals.  Affirmed. 

R.  M.  Holland,  for  appellant.  James 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 


•For  other  caoea  tee  suae  topic  and  aecUOB  NUMBEB  In  Dee.  Die  &  Am.  Dig.  Ker  No.  SerlflS*  R«V*r  ladem 
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SHTTLH  7.  Appenant  wbm  tried  In  tbe 
court  below  nnder  an  Indictment  cbaitf ng 
him  -rrlth  tbe  crime  of  robbery.  The  jury,  In 
conformltjr  to  his  idea  to  that  Effect,  fonnd 
blm  gtillty  as  charged,  and  the  court,  by  the 
Jndgmmt  entered  theretm,  fixed  his  pnnl^- 
ment  at  confinement  In  the  penitentiary  not 
less  than  two  nor  more  than  tssa  years.  Ap- 
pellant was  refused  a  new  trial;  hence  this 
appeal. 

The  sole  gionnd  urged  for  a  rerersal  is 
the  alleged  nnconstltutlonallty  of  the  two 
acts  of  the  <9en«al  Assembly  (Acts  1010,  pp. 
22-61)  c(Hi8tltntlng  what  is  known  .as  the 
"indeterminate  sentence"  law;  th^  first  ap- 
proved March  7,  1910^  ahd  the  second  March 
16,  ISIO.  In  tbe  case  of  Tlldai  Wilson  t. 
Commonwealth.  182  S.  W.  657,  decided  De- 
cember 1^  1910,  we  held  that  the  acts  tn 
question  are  not  nnconstitntloaal,  and  in  that 
condnslon  the  entire  court  concurred.  As 
tbe  oplnI<m  In  that  case  Is  conclnslTe  of 
every  question  discussed  in  the  able  brief  of 
appellant's  couns^.  we  adopt  it  as  our  opin- 
ion In  this  case,  deeming  It  unneceSBary  to, 
farther  elaborate  the  views  therein  ex- 
pressed. 

Wherefore,  tbe  Ju^U^nt  Is  aflOrmed. 


KELLEZ  et  aL  v.  KEUUSTS  EX'R. 
{Orart  of  Aiveals  of  Kentucky.   Jan.  5,  1911.) 

1.  EXECUTOBB  AND  AdICINISTBATOBS  (8  110*)— 

Accounts—Cbkditb. 

An  executor,  who  pays  taxes  in  his  private 
capacity  oo  notes  claimea  by  him  under  an  in- 
complete gift  from  testator,  and  who  subse- 
quently accounts  for  the  notes  in  hia  capacity  as 
executor,  is  entitled  to  an  allowance  for  tbe 
amount  paid  as  taxes. 

[Ed.  Note.— For  other  cases,  aee  Executors 
and  Administrators,  Cent  Dig.  i  439;  Dec.  Dig. 
«  110.*] 

2.  ExEOnroBB  Ann  AnHimsTRATOBS  (|  4SH*}— 

CO1IPBN9ATI0N— ADVGBSE  CLAIU  BT  ADUIN- 
I8TSAT0B. 

An  executor  who,  under  an  honest  mistake 
of  judgment,  asserted  ownership  to  property 
nnder  a  gift  from  testator,  adjudged  Invalid  be* 
'Cause  incomplete,  was  not  thereby  deprived  of 
his  right  to  compensation  for  his  services  on 
tbe  sum  collected  and  disbursed  by  him  as  ex- 
ecutor. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administcatorm  Cent.  Dig.  1  2084;  Dec. 
Dig.  I  494.*] 

3.  EXECUTOBS  AITD  ADUINISTBATOBS  (S  495*)— 
COMPENSATIOn — COMHIBSIONS. 

An  executor  collecting  from  the  maker  of 
notes  on  which  he  was  surety  and  properly  ac- 
counting for  the  proceeds  is  entitled  to  commla- 
Bions  on  the  amount  collected. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  Si  2088-2116: 
Dec.  Dig.  8  495.*] 

^  JuDOUENT  (8  713*) — Res  Judicata. 

A  judgment,  merely  adjudging  that  notes 
claimed  by  an  executor  under  a  gi£t  from  tes- 
tator belot^ed  to  tbe  estate  because  tbe  gift  was 
incomplete,  is  not  res  judicata  on  tbe  question 
of  his  rl^t  to  commissions  on  tbe  amount  col- 


lected on  the  notes  and  accounted  for  as  prop* 
erty  of  the  estate. 

[Ed.  Note.— For  other  caam,  aee  Judgment, 
Cent  Dig.  88  1234-1241 ;  Dec.  Dig.  S  713.*] 

5.  EXBODTOBS  AND  ADUIHISIKATOBS  U  506*)— 
ColfPinSATION— EVIDSNCX. 

A  party  objecting  to  an  allowance  to  an 
executor  as  compensation  on  the  ground  tliat 
be  has  been  allowed  compensation  for  the  same 
services  must  lEdiow  that  fact,  and,  in  the  ab- 
sence of  such  a  showing,  tbe  court  will  assume 
that  the  allowances  were  not  duplicated. 

[Ed.  Note.— For  otber  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  2169-2177; 
Dec.  Dig.  i  606.*J 

Appeal  from  Circuit  Court,  Warren  County. 

Judicial  settlement  of  the  accounts  of  J. 
C.  Eelley'B  executor.  From  a  judgment  set* 
tling  the  account,  C  W.  Eell^  and  oth^ 
appeal.  Afflnned. 

Sims  &  Bodes  and  Jno.  B.  Grlder,  for  ap- 
pellants.  Wright  &  McElroy,  for  appellee. 

O'BEAR,  J.  Stark  was  the  executor  of  J. 
C.  Kelley's  will.  Prior  to  Kelley'B  death,  he 
had  intended  to  give  Stark  notes  worth 
several  thousand  dollars,  and  had  ddlvered 
the  notes  to  Stark.  But  the  gift  was  Incom- 
plete, and  it  failed.  See  opinion  132  Ky. 
376,  113  S.  W.  498.  Pending  the  litigation. 
Stark,  who  lived  in  Bowling  Green,  had  list- 
ed the  notes  for  taxation,  and  paid  the  taxes 
to  the  city.  Since  the  decision  in  this  court. 
Stark  has  accounted  for  the  notes  to  tbe  es- 
tate. But  he  claimed  and  was  allowed  tbe 
sums  paid  as  taxes.  One  question  Involved 
on  this  appeal  Is  the  correctn^  of  tiiat  al- 
lowance. Remembering  that  Stark  was  also 
executor,  and  as  such  held  the  legal  title  to 
the  notes,  he  should  liave  listed  them  for  tax- 
es at  hte  domicile,  although  the  distributees 
of  the  estate  resided  elsewhere.  Having  paid 
the  taxes,  though  In  bis  private  capacity,  it 
was  proper  In  equity  to  credit  blm  by  tbe 
ampunt  In  bis  fldu<dal  capacity,  after  he  had 
so  accounted  for  the  notes.  In  his  last  set- 
tlement, Stark  was  allowed  f456.8S  as  part 
compensation  for  bis  services  as  executor, 
being  5  per  cent,  on  the  sam  which  he  col- 
lected and  disbursed.  }t  is  contended  by  tbe 
devisees  of  Kelley  on  this  appeal  that  that 
credit  was  error,  for  three  reasons: 

1.  That  he  had  abused  bis  trust  by  at- 
tempting to  appropriate  the  notes  under  bis 
claim  of  personal  ownership.  But  we  think 
that  he  acted  not  In  bad  faith  in  that  He 
had  grounds  for  so  claiming.  He  ought  not 
to  be  fined  hecanse  of  an  honest  mistake  of 
Judgment 

2.  It  is  said  he  ought  not  be  allowed  com- 
mission for  collecting  the  notes  from  hlmSelf 
— he  was  Indorser  or  surety  on  several  of 
them.  Tbe  answer  Is:  He  did  not  collect 
them  from  himself,  but  from  the  principals. 
The  &ict  Is  that  he  was  liable  for  their  sum 
when  BO  collected,  and  bis  responsibility  and 
care  of  the  money  when  so  rec^ved  was  not 


•Tor  other  easas  see  suae  topio  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Kay  No,  Series  ft  Rep'r  Indazes 
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different  than  tf  It  had  been  paid  on  debts 
on  which  be  was  not  bonnd. 

8.  It  Is  said  that  he  waa  not  allowed  the 
commlsston  on  the  notes  dalmed  by  him  as 
gifts  when  their  ownership  waa  determined 
in  the  first  judgment,  and  it  la  thertfore  rea 
adjudlcata.  Further,  that  for  fTOO  of  the 
notes  he  waa  allowed  commission  as  in  the 
forma  settlement,  and  should  not  be  allowed 
again.  The  first  judgment  did  not  detramlne 
the  question  of  bla  commls8i<m  on  the  notes 
which  he  dalmed.  The  question  was  not 
raised.  If  any  sum  embraced  In  the  present 
total  of  claims  for-  which  he  was  allowed 
commission  was  enlbraced  in  the  former  al- 
lowances, this  record  falls  to  show  it  Pre- 
sumably the  conunlasloner  and  the  trial 
court  found  from  the  other  parts  of  the  rec- 
ord not  brought  up  on  this  appeal  that  the 
allowances  were  not  duplicated.  At  least  we 
cannot  assume  tbat  it  waa.  Appellants 
shoold  have  shown  it  in  the  record,  if  it 
were  a  fact 

Judgment  affirmed. 


COOK  T.  COMMONWBAI/TH. 
(Court  of  A)K>ealB  of  Kentucky.  Jan.  5,  IKLL) 

1.  CaoFS  <S  8*)— Statutes— OFTENaES. 

A  tenant,  rafeing  tobacco  OQ  shares,  pooled 
the  tobacco  with  a  society;  but  the  landlord, 
who  had  a  lien  on  the  tenant's  sbaie  for  money 
advanced,  did  not  do  bo.  The  landlord,  withont 
the  tenant's  knowledge,  sold  and  delivered  the 
tobacco,  and  the  tenant,  when  informed  there- 
of, aasented  thereto.  Held,  that  the  tenant  did 
not  violate  Ky.  St.  §  3941a,  authorizing  farmers 
to  pool  their  cropa,  and  making  it  unlawful  for 
any  owner  of  a  crop  tbat  la  pooled  to  sell  it 
without  the  consent  of  the  agent  to  whom  it  li 
pooled. 

[Ed.  Note.— Fot  other  cases,  see  Crops,  Dae. 
Dk  S  8.*]  ^ 

2.  CBIHINAI.  LA.W  (I  50*>— PABTIKS— LUBIL- 
ITT.  • 

One  who  ratifieB  an  nnanthorized  act  ot 
another  does  not  thereby  become  criminally  lia- 
ble for  the  act,  though  the  ratification  makes 
him  civilly  liable. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  69.*]  , 

Appeal  from  Circuit  Court,  Grant  County. 
E.  M.  Cook  was  convicted  of  crime,  and  he 
appeals.  Reversed  and  r«nanded. 

Wm.  Games,  for  appellant  James  Breath- 
itt Atty.  Gen.,  Theo.  B.  Blak«y,  Aast  Atty. 
Gem.,  Ererett  B,  Winn,  Commonwealth  Atty., 
and  C.  C.  Adams,  County  Atty.,  for  the  Com- 
monwealth. ■ 

HOBSON.  a  J.  By  section  3941a,  Ky.  St, 
farmers  may  pool  their  crops;  and  It  Is  pro- 
vided that  it  shall  be  unlawful  for  any  own- 
er of  a  crop  that  Is  pooled  to  sell  or  dispose 
of  It  without  the  written  consent  of  the  agent 
to  whom  It  Is  pooled,  and  that  upon  convic- 
tion he  shall  be  fined  not  exceeding  9250  for 


eadk  oflienae.  B.  IC.  Code  raised  about  six 
acres  of  tcAacco  on  J.  W.  Martin's  farm.  He 
owned  one-half  of  the  tobacco,  and  Martin 
rate-half.  He  pooled  his  tobacco  with  the 
Burley  Tobacco  Society,  but  Martin  did  not 
The  whole  crop  was  less  than  2,000  pounds. 
Martin  had  furnished  Cook  something  over 
$200  to  enable  him  to  raise  his  crop,  and  had 
a  lien  for  tbat  amount  on  it  &&rtin  want- 
ed his  money  that  Cook  owed  him,  and  want- 
ed to  sell  his  part  <tf  the  tobacco;  so,  without 
Cook's  fcnowleOge  or  conaait.  he  went  to  the 
tobaoeo  bam  in  Cook's  absence  and  hauled 
the  tobacco  away  and  wAA  it  for  $400.  (te 
hla  retum  he  told  Cook  what  be  had.  done^ 
and.  that  ^lie  tobacc^  had  not  brought  enough 
to  pay  Mm  what*  Cook  owed  bim.  Cook 
agreed  to  what  Martin  had  done,  and  was 
thereafter  indicted  under  the  statute  for  dls- 
l)oBing  of  his  pooled  tobacco  in  violation  of 
the  act  On  a  trial  of  the  case  bitfore  a 
jury  he  was  fined  $190,  and  proaecntes  this 
appeal  to  reverse  the  judgment  entered  upon 
the  verdict 

At  the  coneluaiott  of  the  evidence  Cook 
afted  the  court  to  Instruct  the  jury  poanp- 
torlly  to  find  him  not  guilty.  The  court  re- 
fused to  so  Instmct  the  Jury,  and  In  mb* 
stance  told  them  tiiat  if  Cook  ratlfled  the 
sale  which  Martin  had  made,  &tef  should 
find  him  guilty.  This  was  error.  If  a  man 
r&tlfies  a  thing  done  wlQiout  his  authority, 
this  makes  th^  act  blndii^  upon  lilm;  but 
hla  subsequent  assent  will  not  relate  bads 
and  make  that  a  crime  which  waa  not  an 
offense  when  the  act  was  done.  The  sale  of 
the  tobacco  by  Martin,  having  beeai  made 
without  Cook's  knowledge  or  consent  did  not 
constitute  a  violation  of  the  statute  by  Cotik 
when  done.  After  Martin  had  sold  the  to- 
bacco, Co(A  had  a  claim  against  Martin  for 
the  value  of  his  half  of  the  tobacco,  and 
Martin  had  a  claim  against  Coolc  for  the 
money  which  he  bad  advanced  him.  Coot 
was  Martin's  tenant  He  did  not  become  a 
violator  of  the  statute  because  he  did  not 
fall  out  with  hla  landlwd,  or  enter  Into  a 
controversy  wiOi  him  in  which  be  coiild  in 
no  event  gain  anything.  While  tlw  rule  is 
that  a  subsequent  ratification  relatea  back  to 
the  beginning  and  makea  the  transaction  as 
^active  as  if  the  proper  authority  bad  been 
originally  glvoi,  the  principle  cannot  be  ap- 
plied in  criminal  cases;  for  this  would  be 
here  to  punish  tbe  defendant  not  for  dittos- 
Ing  of  his  pr<H)erty,  but  for  not  eon^lalnlng 
of  what  Martin  had  done  without  his  Imowl- 
edge  or  consent  Martin  bad  a  Hat  on  the 
tobacco  for  hla  advances,  and  could  have  tak- 
»  the  tobacco  1v  process  of  law  and  sold  It 
On  the  facts  shown,  the  court  should  have 
instracted  tbe  jury  po^ptorlly  to  find  tbe 
defendant  not  guilty. 

Judgmoit  reversed,  and  canae  renumded 
for  further  proceedinga  not  inconslstoit  bm* 
with. 
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HARRIS  T.  COMMONWEAIOT. 
(Court  of  Appeals  of  EenCncky.   Jan.  6.  1911.) 

1.  INTOXICATIITO  LlQUOBS  (S  220*)  —  VIOLA- 
TION or  LooAL  OPTion  Law. 

On  a  trial  for  Tlolatlnf  tba  local  option 
law.  the  pnrpoae  for  which  the  Ugnor  bonibt 
wBi  to  be  used  la  Immaterial. 

[Ed.  Note.— For  other  cases,  see  Intoxlcatiiig 
Ignore,  Dec.  Dig.  |  226.*] 

2.  INTOXICATINO  LlQUORB  ({  238*)— VIOLATION 

OP  Local  Option  Law— Evidence— Ques- 

nOH  lOB  JtTBT. 

On  a  trial  for  rlolatiog  the  local  option  law, 
evidence  that  accoaed  received  a  dollar  from 
proeecutinz  witness,  and  in  return  therefor  de- 
livered whisky  to  him,  established  prima  fade  a 
Tlolatioii,  and  the  question  whetiier  the  evidence 
of  accused  overcame  the  case  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dea  Dig.  S  23a*] 

8.  Cbhiinai,  Law  (i  1158*)  —  Appeal  —  Veb- 

DICT— COROLUBIVENEBS. 

A  verdict  iupported  by  any  evidence  will 
Bot  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  H  8074-3063 ;  Dec.  Dig.  |  11S9.*] 

4.  Criminal  Law  (|  1137*)— Obal  Instbuc- 
TI0N8— Objections. 

Accused,  who  agreed  that  the  court  ml^t 
Inetmct  the  Jnry  orally,  cannot  on  appeal  com- 
plain on  the  ground  that  the  instructions  were 
oral. 

[Ed.  Note.— For  other  casee,  see  Criminal  Law, 
Cent  Dig.  H  S007-8010;  Dec.  Dig.  {  1187.*] 

Appeal  from  Olrcnlt  Court,  Estill  County. 
B.  S.  Harris  was  convicted  of  violating  tbe 
local  option  law,  and  be  appeala  Affirmed. 

J.  B.  White,  for  appeUant  Jas.  Breathitt, 
Atty.  Gen.,  and  Tom  B.  McGregor,  Aist  Atty. 
Gen.,  for  tbe  Commonwealtb. 

LASSING,  J.  Appellant  was  indicted  in 
the  Estill  circuit  court,  chained  with  selling 
spirituous,  vinous,  malt,  and  intoxicating  liq- 
uor, in  violation  of  the  local  option  law  In 
force  in  said  county.  To  this  indictment  he 
entered  a  plea  of  not  guilty,  nod,  upon  a 
trial  before  a  Jury,  was  fined  ¥60,  and  tbe 
bard  labor  sentence  Imposed  In  the  event  tbe 
fine  was  not  paid  or  replevied.  From  the 
judgment  predicated  upon  this  verdict,  this 
appeal  is  prosecuted.  Two  grounds  are  re- 
lied upon  for  reversal:  First,  that  the  evi- 
dence does  not  support  the  finding  of  the  Ju- 
ry ;  and,  second,  that  the  Judge  erred  In 
orally  instructing  the  Jury. 

But  two  witnesses  were  Introduced.  One 
Daniel  Sandlin  testiOed  that  he  got  a  quart 
of  whisky  of  the  defendant  in  Estill  county 
wltbtn  12  months  previous  to  the  finding  of 
tbe  Indictment,  under  the  following  circum- 
stances: He  gave  defendant  a  dollar  and 
told  him  he  needed  a  quart  of  whisky,  and 
defendant  got  It  for  him.  At  tbe  time  he 
gave  him  the  money,  defendant  told  him  he 
had  no  whisky  out  of  Irand  at  thfe  distillery, 
but  that  lie  would  try  to  get  it  for  bim.  La- 
ter be  did  so,  stating  that  be  bad  difficulty 


in  getting  it  In  bis  own  behalf  defendant 
testified  that  be  thinks  he  obtained  tbe  whis- 
ky for  tbe  witness  Sandlin  from  a  man  by 
tbe  name  of  Ploughman,  and  paid  a  dollar 
for  it ;  that  be  made  no  profit  whatever  out 
of  tbe  transaction,  but  got  tbe  whisky  for 
Sandlin  as  an  accommodation  for  him,  at  his 
request  He  could  not  state  positively  from 
whom  he  got  the  wfaiiAy,  though  be  thinks  It 
was  Plougbman. 

Defendant  was  proven  to  be  a  distiller ; 
and  tbe  local  caption  law  was  shown  to  he  in 
force  In  Estill  county.  Defendant  wanted  to 
show  by  tbe  prosecuting  witness  Sandliu 
tbat,  at  tbe  time  be  bought  this  whisky  for 
him,  be  told  him  tbat  he  wanted  it  for  fam- 
ily purposes.  This  answer  the  court  refused 
to  allow  to  go  to  tbe  Jury;  and  we  think 
properly  so,  for  the  sole  question  was  wheth- 
or  not  the  sale  was  made,  and  not  the 
purposes  for  which  the  liquor  was  to  be  used. 
It  iB  Immaterial  whether  it  was  to  be  used 
for  family  purposes  or  otherwise.  Upon  the 
showing  on  the  part  of  the  commonwealth 
tbat  the  defendant  bad  received  a  dollar,  and 
in  return  therefor  bad  deUvered  to  tbe  pros- 
ecuting witness  a  quart  of  whisky,  a  prinu 
fade  case  was  made  out,  and  It  was  proper- 
ly left  for  tbe  determination  of  tbe  ju^  as 
to  whether  or  not  tbls  evldeniiK  was  rebutted 
or  overcome  by  tbe  testtmony  of  the  defend- 
ant Tbe  rule  is  well  settled  that,  where 
there  ia  any  evidence  to  support  a  verdict  in 
a  criminal  case,  it  will  not  be  disturbed  upon 
an  appeal. 

Tbe  instructions  were  given  orally.  But 
the  record  shows  tbat  tbe  defendant  consent- 
ed tbat  tbls  might  be  done.  Having  consent- 
ed that  the  court  might  Instruct  tbe  Jury 
orally,  no  ground  of  complaint  Is  afforded  de- 
fendant because  the  court  did  so.  Harris  v. 
Commonwealtb  (decided  December  8,  1910) 
132  S.  W.  148. 

We  have  examined  the  InstructionB  as  glv* 
en,  and  find  Uiat  tb^  fairly  presented  the 
law  of  tbe  case  and  were  as  favorable  to  tbe 
defendant  as  be  was  entitled  to  have  them. 

Judgment  affirmed. 


GOMMONWEAI/TH  T.  MALONB. 

(Court  of  Appeals  of  Kentucky.   Jan.  5.  1911.) 

1.  Crops  (|  8*)— Pooling— Offenses. 

The  object  of  Kv.  St  fi  3Mla,  authorizing 
persons  to  pool  products  raised  by  them,  and 
making  it  aniawrul  for  any  owner  of  a  crop 
that  is  pooled  to  sell  It  without  the  consent  of 
the  agent  through  whom  it  is  pooled,  Is  to  pro- 
tect growers  against  buyers  who  otherwise  may 
by  combinatioD  absolutely  fix  the  prices  at 
which  the  growers  must  sell,  and  a  mere  bu^er 
of  produce  may  not  legally  enter  into  pooling 
contracts,  and  he  Is  not  subject  to  the  penalties 
imposed. 

[Ed.  Note.— For  other  cases,  see  Crops,  Deo. 
Dfg.  i  8.*1 
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2.  Statutes  (J  241*)— Pehal  Statctes— Cow- 

STBUCnON. 

The  operation  and  meaniog  of  a  penal 
statute  cannot  be  extended  by  mere  implication. 

[Ed.  Note.— For  other  cases,  see  Sututes, 
Gent  Dig.  19  322.  323  ;  3>ec  mg.  1  241*] 

S.  C^OFs  (S  8*)— PoouHo— OmnrsBS. 

A  producer  of  tobacco  pooled  It  aa  allowed 
b;  Kj.  St.  I  3941a,  authorizing  persona  to  pool 
products  raised  by  them.  The  selUnr  agent  of 
the  pool  consented  to  a  sale  of  the  tobaeoo  to  a 
third  person,  who  repooled  it  and  then  sold  the 
tobacco.  Held,  that  the  Hiird  person  did  not 
violate  the  statute  making  it  unlawful  for  any 
owner  of  a  crop  that  is  pooled  to  sell  it  without 
the  written  consent  of  tns  a^nt  to  whom  it  la 
pooled. 

[Ed.  Note.— For  other  eases,  see  Orops,  Dee. 
Dig.  I  &•]  ^ 

Appeal  from  Glrcalt  Cdart,  Bfaaon  Gonnty. 

TbomaB  Malone  waa  Indicted  for  crime, 
and,  from  a  judgment  denytaig  a  new  trial 
af^  a  peremptory  fnitractlon  of  acquittal, 

the  Commonwealth  appeals.  Affirmed. 

James  Breathitt,  Atty.  Gen.,  Tom  B.  Mc- 
Gregor, ABSt  Atty.  Gen.,  and  M.  J.  HennesBey, 
Commonwealth  Atty.,  for  the  Commonwealth. 

SETTLE,  3.  The  appellee,  Tliomas  Ma- 
lone, was  Indicted  by  the  grand  Jury  of  Ma- 
son coQDty  for  anlawfnlly  and  knowingly 
Belling  and  disposing  of  a  crop  of  pooled  bur- 
ley  tobacco,  without  the  consent  of  the  au- 
thorized agent  selected  to  sell  same,  in  vio- 
lation of  subsection  3  of  section  3941a,  Ky. 
St.  A  demurrer  filed  by  appellee  to  the  in- 
dictment was  overruled  by  the  circuit  court 
to  which  he  excepted.  He  thereupon  filed  In 
that  court  a  writing  containing :  (1)  A  plea 
of  not  guilty;  (2)  a  plea  of  former  conviction 
based  upon  the  alleged  facta  that  he  had 
commingled  and  sold  the  tobacco  described  In 
the  Indictment  with  other  tobacco  he  owned 
and  had  pooled,  and  that,  having  been  Indict- 
ed, tried,  and  fined  for  selling  such  other  to- 
bacco, the  conviction  in  that  case  was  a  bar 
to  this.  The  court  sustained  a  demurrer  fil- 
ed by  the  commonwealth  to  the  latter  plea, 
and  to  that  ruling  appellee  also  excepted.  A 
trial  resulted,  and  at  the  conclusion  of  the 
commonwealth's  evidence  the  court,  on  ap- 
'pellee's  motion,  peremptorily  instructed  the 
Jury  to  find  him  not  guilty,  and  such  was 
their  verdict  Having  been  refused  a  new 
trial,  the  commonwealth  has  appealed. 

Appellee's  counsel  have  not  filed  a  brief 
in  this  court,  and  that  of  counsel  for  the  com- 
monwealth does  not  advise  us  of  the  grounds 
upon  which  the  peremptory  Instruction  di- 
recting appellee's  acquittal  was  granted.  We 
assume,  however,  that  It  was  because  of  the 
abfience  of  any  evidence  couduclng  to  estab- 
lish bis  guilt:  This  conclusion  la  fortified  by 
onr  reading  of  the  evidence  appearing  in  the 
record.  Indeed,  the  facts  alleged  in  the  in- 
dictment do  not  constitute  an  oOfense  under 
the  statutes,  and  the  demurrer  to  it  should 
have  been  sustained. 

Section  39ila,  which  is  a  part  of  chapter 


lOSat  Kentn(±7  statntea,  pnrSdeB:  la 
hereby  declared  lawful  fttr  any  nniiiber  of 
persons  to  combing  unite  or  pool  any  or  all 
of  the  crops  of  wheat,  tobacco,  com,  oata,  bay 
or  any  other  farm  prodncts  raised  by  tbem, 
for  the  poxpOBe  of  cUunlfying,  grading  stw- 
In^  Iwlding,  seUlog,  or  disposing  of  same, 
either  In  parcels  or  as  a  whole,  In  order  or 
for  the  porpose  (tf  obtaining  a  greater  or 
higher  price  therefor  than  tbey  mli^t  or 
could  obtain  or  receive  by  selling  said  cropa 
B^rately  or  IndlTldnaUy*'*  Sobsectlon  2;  i 
3041a,  declares  valid  contracts  entoed  into 
by  perscms  wlth«each  other  for  tbe  purpose 
of  pooling,  classifying,  grading,  storing,  bedd- 
ing, selUnft  or  disposing  of  the  crops  therein 
mentioned  "raised"  by  tiiem,  In  order  to  ob- 
tain a  better  or  blglier  price  therefor  tban 
might  be  obtained  by  selling  such  cnva  s^ 
arately  or  IndlTldually.  Subsection  8  per- 
mits persons  ottering  Into  sndi  an  agreonent 
or  contract  as  allowed  In  the  preceding  sec- 
tion and  subsection  to  select  an  a^ent  or 
agents  through  or  by  whom  to  classify,  grade, 
store,  hold,  sell,  or  dispose  of  the  crops  pool- 
ed; and  the  seotrnd  paragraph  thereof  pro- 
vides: "For  any  breach  or  violation  of  any 
contract  entered  Into  for  the  purposes  set 
out  In  the  foregoing  sections,  the  injured  par- 
ty may  recover  the  damages  sustained  by 
him  by  reason  of  such  violation  of  such  con- 
tract of  the  person  violating  the  same,  and 
also  of  any  person  who  shall  induce  or  per- 
suade another  to  violate  such  contract,  wblcb 
damages  shall  Include  the  reasonable  ex- 
pense and  attorney's  fees  incurred  by  the 
Injured  party  in  prosecuting  an  actlcm  to  re- 
cover such  damages,  or  to  prevent  a  viola- 
tion of  such  contract,  if  the  party  complain- 
ing shall  succeed  In  doing  so,  which  may  be 
recovered  in  the  same  action  or  original  pro- 
ceeding. Said  agent  when  so  selected  as 
herein  provided  shall  have  the  sole  right  to 
sell  such  crop  so  pooled  or  combined,  and  it 
shall  be  tmlawful  for  any  owner  of  such  crop 
to  sell  or  dispose  of  same  and  for  any  per- 
son to  knowingly  purctiase  the  same  without 
the  written  consent  of  such  agent,  and  upon 
conviction  thereof  he  or  they  shall  be  fined 
in  any  sum  or  amount  not  exceeding  $250.00 
for  each  offense,  to  be  fixed  by  the  Jury  In 
their  discretion." 

It  will  be  observed  from  the  reading  of  the 
entire  statute  tliat  the  crops  pooled  under  Its 
provisions  must  be  "raised"  by  the  persons 
pooling  tbem.  The  owner  of  tobacco,  or  oth- 
er crop,  which  he  did  not  himself  raise,  cause 
to  be  raised  by  a  tenant,  or  in  some  manner 
assist  another  or  others  in  raising,  cannot 
avail  himself  of  the  provisions  of  the  statute. 
The  object  of  the  statute  la  to  protect  the 
grower  of  tobacco  against  the  buyers  of  the 
product  who  in  the  absence  of  such  protection 
as  the  statute  affords,  might  by  combina- 
tions among  themselves  have  the  absolute 
power  to  fix  the  prices  at  wbi<A  tbe  grower 
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must  sen.  Therefore  a  mere  bayer  of  tobac- 
co raised  by  others  Is  excluded  from  Its  ben- 
efits, and,  this  being  true,  he  cannot  legally 
enter  into  or  be  bound  by  the  pooling  con- 
tracts authorized  by  the  statute.  If  exclud- 
ed from  Its  benefits,  It^ould  be  both  Illogical 
and  unjust  to  subject  him  to  Its  penalties, 
and  besides  to  do  so  would  violate  the  salu- 
tary rule  which  declares  that  the  operation 
or  meaning  of  a  penal  statute  shall  not  be  ex- 
tended by  mere  implication. 

The  indictment  in  the  Instant  case  alleges, 
and  the  proof  showed,  that  the  tobacco  ap- 
pellee Is  charged  to  have  unlawfully  sold  was 
raised  by  one  Mitchell  on  the  land  of  Tiemey, 
and  that  Mitchell  sold  it  to  him.  This  be- 
ing true,  the  act  of  appellee  In  selling  It  him; 
self  did  not  make  him  amenable  to  the  pen- 
alty prescribed  by  the  statute- 
It  Is  true  the  indictment  further  alleges 
that  Mitchell,  by  such  a  contract  as  allowed 
by  the. statute,  had  pooled  the  tobacco  be- 
fore he  sold  it  to  appellee,  that  the  tobacco 
society  with  which  such  contract  was  made 
and  Its  selllDg  agent  had  consented  to  the 
sale  of  It  to  appellee,  and  that  the  latter  had 
even  repooled  It  following  his  purchase  and 
before  bis  sale  of  It;  yet  these  facts  did  not 
bring  the  subsequent  sale  of  the  tobacco  by 
him,  though  made  in  violation  of  the  pooling 
contracts  referred  to,  within  the  inhibition  of 
the  statnte,  as  the  tobacco  was  not  raised  by 
him,  nor  upon  his  land. 

While  the  statute  also  provides  that  one 
who  boys  of  a  grower  tobacco  in  violation  of 
a  contract  whereby  It  had  been  pooled,  makes 
himself  amenable  to  the  punlsiiment  that  may 
be  inflicted  upon  the  grower  for  selling  the 
eame  in  violation  of  such  contract,  appellee 
is  not  indicted  In  this  case  tor  buying  of 
Mitchell  tobacco  which  the  latter  bad  pooled, 
but  for  selling  ^me. 

In  view  of  what  we  have  said,  it  follows 
that  ths  trial  court  did  not  err  in  directing  a 
verdict  of  acquittal. 
Whraefore  the  Judgment  Is  affirmed. 


BOWLING  GREDN  GASLIGHT  CO.  T. 
DBAN. 

(Court  of  Appeals  of  Kentucky.   Jan.  6,  1811.) 

1.  Afpeai.  and  Ebbob  <S  654*)— Recobd— 
Permission— Supplemental  Recobd. 

Where  a  depositloD  was  omitted  by  mistake 
JD  copying  the  record,  a  supplapieQtal  record 
containing  the  deposition  could  De  filed. 

[EU.  Xote.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2819-2822;   Dec  Dig.  § 

2.  Appeal  and  Ebbob  (|  523*)— Contents  of 
Recobd— Depositions. 

Where  a. deposition  was  read  on  the  trial, 
as  shown  by  the  bill  of  exceptions,  it  could  be 
considered  on  appeal*  thoagn  not  incorporated 
ID  the  bill. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  2372;  Dec.  Dig.  i  523.*] 


ASHBR.  1036 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  John  A.  Dean,  as  executor, 
against  the  Bowling  Green  Gaslight  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. On  motion  to  file  a  nipplanental  rec- 
ord. Granted. 

Sims  &  Bodes  and  T.  W.  O^omas,  for  ap- 
pellant B.  F.  Procter  and  Greene  ft  Tan 
Winkle  for  aivellfla. 

HOBSON,  a  J.  The  deposition  of  Agee 
having  been  by  mistake  omitted  by  the  clerk 
to.  icopylng  the  record,  a  supplemental  rec- 
ord containing  the  deposition  may  be  filed. 
Bush  V.  Llsle^  86  Ey.  605.  6  8.  W.  880,  9  Ky. 
Law  Rep.  667. 

The  bill  of  exceptions  showing  the  depo- 
sition was  read  on  the  trial,  it  may  be  con- 
sidered, though  not  Incorporated  in  the  bill. 
Poetal  Telegraph  Gable  Go.  v.  Louisville  Cot- 
ton Oil  Co.,  136  Ey.  S13.  122  S.  W.  852,  125 
S.  W.  266.  In  thtit  case  the  previous  cases 
on  the  question  are  reviewed.  -The  oonrt  ad- 
heres to  the  rule  laid  down. 

Motion  anstalned. 


DAT  T.  ASHm  et  al. 
(Court  of  Appeals  of  Kentucky.  Jan.  6,  1921.) 

1.  Evidence  (§{  451,  4J^)— Pabox.  Bvidengb 
—Deeds— AitBiounY. 

Where  an  ambiguity  Is  patent  on  the  face 
of  a  deed,  It  cannot  be  cared  by  parol  evidence ; 
but  where  there  is  no  ambignity  on  the  face  of 
the  deed,  and  an  ambiguity  arises  by  parol,  it 
may  be  removed  by  parol. 

[Ed.  Note^For  other  cases,  see  Evidence, 
Cent.  Dig.  K  2065-2101;  Dec  Dig.  SI  451. 
452.*] 

2.  Loos  AND  LOGOINO  (j  3*)— STANDIHO  TIM- 
BER—S  ALB— DEED  S— MISTAKE. 

A  deed  to  standing  timber  purported  to 
convey  685  poplar  trees  and  3  black  walnnt 
trees  standing  on  land  described ;  the  trees  hav- 
ing been  also  counted  and  branded.  The  deed 
by  mistake  omitted  to  describe  100  acres  of  land 
on  which  a  part  of  the  trees  were  located.  The 
land  on  which  the  whole  number  of  trees  was 
located  belonged  to  the  grantor.  Held,  that  the 
description  of  the  trees  In  the  deed  would  con- 
trol the  erroneous  description  of  the  tract  of 
land,  and  that  the  deed  therefore  conveyed  all  <tf 
the  trees  intended  to  be  sold. 

[Ed.  Note.— For  other  cases,  see  L(«8  and 
Losing,  Dec.  Dig.  |  3.*] 

3.  Logs  and  Logging  (8  16*) — Confusion  oe 
Logs— Rights  op  Owner. 

Where  defendants  cut  certain  of  plaintlGTs 
trees,  and  mingled  the  logs  with  other  loj^  they 
had  cut  from  other  land,  so  that  plaintiffs  logs 
could  not  be  identified,  he  was  entitled  to  take 
from  the  entire  lot  of  logs  which  defendants  had 
placed  in  the  stream  logs  to  the  number  and 
corresponding  in  size  and  qnallty  to  the  1<^  de- 
fendants had  cot  from  bis  land. 

lE3i,  Note^For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.-|  48;  Dec.  Dig.  S  16.*] 

Appeal  from  Circuit  Court  Perry  County. 

Action  by  Floyd  Day  against  A.  B.  Asher 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed  and  remanded. 
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W.  H.  Uiller,  P.  T.  Wheeler,  and  O.  W. 
Fleenor,  for  appellant  John  C  Erersole, 
Ball^  P.  Wootton,  Jeflse  Morgan,  and  Greenci 
Tan  Winkle  &  SchooIOeld,  for  appellees. 

HOBSON.  C.  J.  In  September.  18^, 
Franklin  Comett,  who  owned  a  large  body 
of  land  in  Perry  county,  Bold  to  H.  H.  Her- 
man 685  poplar  trees  and  3  black  walnnt  treea 
standing  on  the  land.  The  treea  were  count- 
ed and  branded  "H  H,"  and  Comett  executed 
to  Herman  a  deed.  HermiiJi  cut  a  part  of  the 
trees,  leaving  some  uncut,  and  157  of  these 
standing  trees  passed  by  deed  to  Floyd  Day. 
A.  B.  Asber  and  John  Cobb  entered  on  the 
land  and  cut  the  trees.  Thereupon  Floyd 
Day  brought  this  suit,  alleging  that  be  was 
the  owner  of  the  logs,  and  took  ont  an  order 
of  delivery  for  the  logs  which  they  had  cut. 
Tbey  filed  an  answer,  controverting  the  alle- 
gations of  his  petition,  and,  on  a  hearing  be- 
fore a  Jury,  the  court,  at  the  conclusion  of 
the  evidence  for  the  plaiatlfF,  instructed  the- 
Jory  peremptorily  to  And  for  the  defendants ; 
and,  the  plalntlCTa  petition  having  been  dis- 
missed, he  appeals. 

The  ruling  of  the  court  appears  to  have 
been  based  upon  the  idea  that  no  title  pass- 
ed to  Herman  for  the  trees  in  controversy 
under  the  deed  which  Comett  made  to  him. 
The  deed,  so  far  as  material,  is  as  follows, 
omitting  the  caption:  "Wttnesseth  that,  for 
■and  in  consideration  of  the  mm  of  f8S7.B0 
in  band  paid  by  the  party  of  the  second  part 
to  the  party  of  the  first  part  at  and  before 
the  making  and  delivering  of  these  presents, 
do  hereby  grant,  baigain,  sell,  and  convey  to 
the  party  of  the  second  part,  with  covenants 
of  general  warranty,  all  and  singular  the  685 
poplar  trees  and  S  black  walnut  trees  stand- 
ing and  growing  on  the  lands  of  the  party  of 
the  first  part,  said  lands  lying  and  being  in 
the  county  of  Perry  and  state  of  Kentucky, 
and  on  the  waters  <tf  the  Big  Leatherwood 
creek,  and  bounded  as  follows,  to  wit:  Sit- 
uated on  the  Beech  and  Clover  forks  of  said 
Leatherwood,  and  embraced  In  the  following 
patents:  140  acres  patented  to  Alexander 
Shepherd,  Jnly  10,  1869,  No.  42,002;  see  deed 
Shepherd  to  Comett  Also  100  acres  pat- 
ented to  William  Comett  April  10^  18S0,  No. 
24,063,  deeded  to  Franklin  Comett  16th  day 
of  Ju^,  1890;  for  reference  see  Deed  Book 
J,  pages  266  and  267.  Also  part  of  a  600-acre 
survey  mode  in  the  name  of  said  William 
Coraett;  see  some  Deed  Book  above  refer- 
red to,  same  page,  ete.  Said  trees  being  all 
the  trees  of  the  kind  aforesaid  standing  on 
aatd  land  and  bearing  the  following  distin- 
guishing mark:  'H  H*— being  all  the  mer^ 
chantable  timber  of  tbe  above-named  kinds, 
84  inches  and  upwards 'In  drcomference, 
three  feet  above  the  ground  on  the  upper 
side  of  the  said  tree;  walnuts  02  Inches 
three  feet  above  the  ground." 

It  will  be  observed  that  there  la  no  am- 
biguity on  the  face  of  the  deed.  The  difficul- 
ty arises  from  facts  shown  by  parol  evidence 


In  this  way:  All  of  the  trees  Btarked  "Q 
H"  did  not  stand  on  the  surveys  named  In 
the  deed.  One  hundred  and  fifty-sevm  of 
them  stood  on  a  survey  made  to  Franklin 
Comett  for  100  acres,  of  date  October  7, 
1890,  and  this  patent  is  not  named  in  the 
deed.  The  result  la  that.  If  the  deed  Is  con- 
fined to  trees  standing  on  the  tracts  of  land 
named  In  the  deed,  a  part  of  the  trees  sold 
and  marked  "H  H"  are  not  covered  by  It. 
Franklin  Comett  testified  on  the  trial  In 
substance  that  be  sold  Herman  all  the  trees 
marked  "H  H,"  and  that  the  omission  of  the 
100-acxe  patent  In  the  deed  was  an  oversight 
or  mistake.  After  the  deed  to  Herman  was 
made.  Franklin  Comett  conveyed  this  100* 
acre  patent  to  Hnlda  Coroettv  and  she  tes- 
tified on  the  trial  that,  when  she  bought, 
these  marked  treea  were  not  Included  In  her 
pundiose,  that  she  was  then  informed  tbat 
tbey  belonged  to  Herman,  and  she  has  ner- 
er  claimed  them.  The  defendants,  so  far  as 
appear,  do  not  claim  either  under  Franklin 
Cornett  or  under  her. 

The  general  rule  is  that,  where  an  ambi- 
guity is  patent  on  the  face  of  tlie  deed,  it 
cannot  be  cured  by  parol  evidence,  but  that, 
where  there  is  no  ambiguity  on  the  face  of 
the  deed,  and  the  ambigui^  is  shown  by 
parol  evidence.  It  may  be  removed  by  parol 
evidence.  1  Greenleaf  on  Evidence,  f  297. 
Practically  a  similar  question  to  what  we 
have  here  was  before  the  court  In  Breeding 
v.  Taylor,  13  B.  Mon.  487.  Disposing  of  It, 
the  court  said:  "The  objection  is  that  the 
deed  purports  to  convey  land  which  the  at- 
torney, Grant,  was  not  authorised  to  convey, 
and  therefore  that  it  passed  no  title.  The 
discrepancy  consists  in  the  fact  that  the 
power  refers  to  land  patented  to  John  Har- 
ris, and  the  land  conveyed  is  in  the  sixth 
survey,  which  was  not  patented  to  him;  and 
it  is  contended  that  the  fifth  survey,  which 
had  been  patented  to  him,  answers  in  other 
respects  the  description  contained  in  tbe 
power  to  Grant,  whence  it  la  assumed  tbat 
the  pdwer  applies  to  tbe  fifth  survey,  and  Is 
not  applicable  to  the  sixth.  This  discrepan- 
cy arises,  not  from  a  comparison  of  the  pow- 
er and  deed  wlUi  each  other,  bnt  from  ex- 
trinsic facts,  which  show  that  in  one  partic- 
ular the  description  In  the  power  does  not 
apply  accurately  to  the  land  conveyed  by  tbe 
deed.  It  may  be  regarded,  therefore,  as  a 
latent  ambiguity,  wblcb.  being  produced  by 
extrinsic  fa(^,  may  also  be  solved  by  ex- 
trinsic evidence."  The  mle  thus  laid  down 
was  followed  in  Hall  v.  Conlee,  62  S.  W.  888, 
23  Ky.  lAw  Rep.  177,  and  Slusber  v.  Slash- 
er, 102  S.  W.  1188,  81  Ky.  Law  Itep.  570l 

The  Oise  comes  to  this:  The  deed  shows 
that  Coraett  sold  Herman  certain  trees 
marked  "H  H"  standing  on  his  land.  Tbo. 
In  describing  his  land,  be  by  mistake  omit- 
ted one  tract  A  part  of  the  description  la 
the  deed  is  false,  but  the  deed  shows  that 
certain  trees  jnarked  "H  li**  on  Conwtt*s 
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land  were  sold  to  Herman,  and  ae  the  lOO- 
acre  tract  then  belonged  to  Comett,  and  the 
trees  on  this  tract  were  In  fact  coonted  and 
marked,  the  description  of  the  trees  them- 
selves in  the  deed  must  control  the  errone- 
ous description  of  the  tracts  of  land.  It 
Is  simply  a  case  where  it  is  shown  by  parol 
evidence  that  a  part  of  the  description  of  the 
thing  sold  in  the  deed  Is  false,  but,  where  the 
actual  identity  of  the  thing  sold  Is  staowa 
without  doubt,  the  false  part  of  the  descrip- 
tion may  be  disregarded. 

Day  takes,  under  the  deeds  under  which 
he  claims,  all  the  title  of  Herman.  When 
the  defendants  cut  the  plalntifTs  trees,  and 
mingled  the  logs  with  other  logs  they  had, 
cut  from  other  land,  so  that  plalntiCTs  logs 
could  not  be  identified,  he  was  entitled  to 
take,  from  the  entire  lot  of  logs  which  the 
defendants  had  placed  In  the  stream,  logs 
in  number  and  corresponding  In  size  and 
quality  with  the  logs  which  the  defendants 
had  cut  from  his  trees.  Reid  v.  King,  89 
Ky.  388,  12  S.  W.  772,  11  Ky.  Law  Rep.  615. 

We  therefore  conclude  that  on  the  facts 
shown  the  court  erred  in  Instructing  the 
jury  to  find  for  the  defendants,  and  that, 
Dothiug  else  appearing,  he  should  have  In- 
Btructed  the  Jury  to  find  for  the  plaintiff. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


DOTSON  V.  OWSLEY. 
(Court  of  Appeals  of  Kentucky.  Jan.  6,  1911.) 

1.  Bills  and  Notes  <|  241*)— Liability  of 
Indobsbbb.  .  _„„ 

Under  Ky.  St  8  481  (Russeira  St.  {  1797). 
pTOviding  that  every  person  signing  his  name  on 
the  ba<^  of  a  note  ehall  be  deemed  an  assignor 
to  the  party  holding  it,  unless  a  dilferent  pur- 
pose be  expressed  m  writing  or  tbe  note  is 
on  the  footing  of  a  bill  of  exchange,  a  note 
which  is  not  payable  at  any  bank  in  the  state 
and  is  not  discounted  by  some  bank  in  the  state 
is  not  placed  upon  the  footing  of  a  bill  of  ex- 
change, and  therefore  persons  who  placed  their 
names  on  the  back  of  tbe  note  before  delivery 
are  liable  merely  as  assignors.  * 

[EA.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  241.*] 

2.  Bills  and  Notes  (|  254*)— Liabilitt  of 
Indobsbbb— DiscBAnoB  bt  Failube  to  Sue. 

IndorseiB  on  a  note  before  delivery,  where 
liable  merely  as  assignors  under  Ky.  St  |  481 
(Russell's  St.  i  1797),  are  discharged  by  failure 
to  bring  suit  on  the  note  at  the  term  of  court 
next  ensuing  after  the  maturity  of  tbe  note, 
unless  the  holder  of  tbe  note  can  show  that  he 
was  prevented  from  suing  at  that  term  by  the 
assurance  of  tbe  indorsers  that  they  would  ei- 
ther take  tbe  note  up  or  renew  It;  such  assur- 
ance operating  as  an  estoppel  to  plead  release 
from  liability. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  cent  Dig.  H  573-580;  Dec.  Dig.  S  254.*] 

3.  BxxxB  AND  Notes  {|  254*)— Liability  ot 

INDOBSBB— PBOUIBE  TO  RENEW. 

An  indoner  of  a  note,  who  is  liable  only 
88  an  assignor,  and  who  promises  to  renew  the 
note  after  it  is  too  late  to  bring  suit  on  the 
note  at  the  first  term  of  court  after  its  ma- 


turity, is  not  estopped  by  such  promise  from 
pleading  the  hoIder^s  laches  in  suing  on  tbe 
note,  as  such  promise  was  without  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  676-080;  De&  Dig.  | 
254.*] 

Appeal  from  Glrcu'lt  Court,  Floyd  Gotinty. 

Action  by  Robert  Owsley  against  L.  M. 
Dotson.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  remanded. 

James  Goble,  for  appellant  William  Din- 
gus and  W.  H.  May,  tar  appellee. 

CLAY,  C.  On  April  21,  1903,  C.  C.  Davis 
executed  and  delivered  to  appellee,  Robert 
Owsley,  a  certain  promissory  note  by  which 
he  agreed  and  promised  to  pay  to  the  lat- 
ter, four  months  thereafter,  the  sum  of  $300. 
Before  Its  delivery  to  Owsley,  appellant  L. 
M.  Dotson,  and  R.  E.  Stanley,  indorsed  the 
note.  On  January  80,  1904,  Rot>ert  Owsley 
brought  suit  on  the  note  against  C.  C.  Davis, 
L.  M.  Dotson,  and  R.  E.  Stanley.  Davis 
made  no  defense,  and  Judgment  went  against 
him.  Upon  tbe  trial  of  the  case  the  court 
directed  a  verdict  in  favor  of  Stanly  and 
against  Dotson.  The  latter  filed  motion  and 
grounds  for  a  new  trial.  This  motion  was 
spstalned,  and  the  Judgment,  so  far  as  It  af- 
fected I>otson,  was  set  aside.  Thereafter  an 
execution  was  issued  on  the  Judgment  ob- 
tained against  Davis,  and  return  of  "No 
property"  made  by  the  sheriff.  On  January 
5,  1905,  Robert  Owsley  instituted  this  action 
against  appellant  and  R.  E.  Stanley.  In  tbe 
petition  be  set  forth  the  note,  the  fact  that 
it  had  not  been  paid,  and  the  further  fact 
that  he  had  obtained  Judgment  against  Da- 
vis, and  that  tbe  execution  which  he  had  had 
Issued  from  the  clerk's  office  of  tbe  Floyd 
circuit  court  and  placed  In  the  hands  of  the 
sheriff  had  been  returned  "No  property 
found."  Appellant,  Dotson,  defended  on  tbe 
ground  of  laches  on  tbe  part  of  appellee  in 
failing  to  prosecute  Davie,  the  maker  of  tbe 
note,  to  insolvency  within  a  reasonable  time. 
To  overcome  the  effect  of  this  plea,  appellee 
In  his  pleadings  asserted  that  bis  failure  to 
bring  suit  was  due  to  tbe  fact  that  Dotson 
said  he  would  take  op  or  renew  the  note. 
Evidence  was  heard,  and  tbe  case  submitted 
to  a  Jury,  which  returned  a  verdict  in  favor 
of  appellee  against  Dotson.  From  the  Judg- 
ment based  thereon  this  appeal  is  prosecuted. 

As  tbe  note  in  question  was  executed 
April  21,  1903,  and  prior  to  tbe  negotiable 
Instrument  act  now  In  force,  the  note  is 
governed  by  tbe  law  In  force  at  that  time. 
Section  481  of  tbe  Kentucky  Statutes  (Rub- 
sell's  St  I  1797)  Is  as  follows:  "Every  per- 
son who  shall  sign  his  name  upon  tbe  back 
of  a  promissory  note  shall  be  deemed  and 
treated  as  an  assignor  to  the  party  holding 
it,  unless,  In  writing,  a  different  purpose  be 
expressed ;  or  the  note  can  be  legally  placed 
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mk  the  footing  of  a  bill  of  exchange."  As 
tbe  note  In  Question  was  not  itarable  at  any 
bank  In  tbis  ctnnmonwealth,  and  actually  dis- 
counted that  bank  or  some  other  bank  in 
this  conunoDwealth,  It  was  not  placed  upon 
the  footing  of  a  bill  of  exchange ;  therefore, 
under  the  express  terms  of  tbe  section  of  the 
statute  referred  to,  Dotaon  and  Stanley  were 
liable  merely  as  atsignors.  Williams  v.  Obst, 
etc.,  12  Busb,  267.  That  being  true,  in  order 
to  hold  appellant,  Dotson,  liable  on  tbe  note, 
it  was  necessary  for  appellee  to  file  suit  on 
the  note  at  the  term  of  the  Floyd  circuit 
court  next  ensuing  after  the  maturity  of  the 
note  (Adams  t.  Robinson,  76  S.  W.  610,  25 
Ky.  Law  Rep.  853;  Francis  t.  Gant,  etc..  80 
Ky.  190;  Hubbard  t.  Prather,  1  Bibb,  178), 
unless  appellee  could  show  that  he  was  pre- 
vented from  suing  at  the  first  term  of  court 
after  the  note  matured  by  reason  of  the  as- 
surance of  Dotson  that  he  would  either  take 
the  note  up  or  renew  it,  In  which  event  Dot- 
s<m  would  have  been  estopped  ^m  plead- 
ing that  he  was  released  from  liability  by 
appellee's  failure  to  sue  at  that  term.  Amer- 
ican National  Bank  t.  Smallhouse,  etc.,  113 
Ky.  147,  67  S.  W.  260,  23  Ky.  Law  Rep.  2382. 

The  evidence  for  appellee  shows  that,  in' 
January,  1904,  and  while  the  circuit  court 
for  Floyd  county  was  golug  on,  he  went  to 
appellant,  Dotson,  and  asked  him  If  he  knew 
that  Davis  had  gone  out  of  business.  Dot- 
son  replied  that  he  did.  Appellee  then  ask- 
ed: "What  are  we  going  to  do  with  this 
note  that  I  hold  against  you  feUows?"  Dot- 
TOu  then  went  on  talking  about  having  it  re- 
newed If  It  suited  appellee.  Appellee  said: 
"I  am  wllllug  to  do  what  I  can  for  my 
friends."  Dotson  replied:  "It  Is  bad  to 
Jump  on  a  man  when  he  Is  down  and  hold 
him  down.  We  ought  to  give  him  a  show,  It 
looks  like."  Appellee  said:  '*I  think  so 
too."  Aptiellant  then  prmnlsed  to  come  down 
and  fix  up  the  note.  He  failed  to  do  so,  and 
this  action  was  Instituted.  Tbe  evidence  also 
discloses  the  fact  that  the  next  term  of  the 
Floyd  circuit  court  after  the  maturity  of  the 
note,  and  at  which  appellee  might  have 
brought  suit,  was  held  in  the  month  of  Sep- 
tember, 1003.  The  next  term  after  that  was 
held  during  the  latter  part  of  January,  1004. 
Appellant  did  not  promise  to  fix  up  or  re- 
new the  note  prior  to  the  September  term. 
Appellee's  only  conversation  with  appellant 
occurred  in  January,  1904.  At  that  time  it 
was  too  late  to  bring  suit  at  the  January 
term.  As  appellee  bad  failed  to  Institute 
suit  at  tbe  September  term,  and  also  at  the 
January  term,  he  had  allowed  two  terms  of 
court  to  go  by  without  proceeding  against  the 
maker  of  tbe  note.  That  being  true,  appel- 
lant was  released  from  liability  on  the  note 
at  the  time  appellee  claims  he  promised  to 
renew.  That  promise  was  not  made  Ui  con- 
sideration of  appellee's  not  bringing  suit 
against  appellant,  nor  was  It  made  under 


circumstances  tlutt  were  calculated  to  and 
did  mislead  appellee  to  his  prejudice.  Noth- 
ing appellee  could  then  do  could  reinstate 
appellant's  liability.  Appellant's  promise, 
made  under  these  circumstances,  was  with- 
out consideration,  and  did  not  estop  him 
from  pleading  appellee's  laches.  Sebree  De- 
posit Bank  t.  Moreland,  96  Ky.  160,  28  S.  W. 
153,  16  Ky.  Law  Rep.  404,  29  L.  R.  A.  305. 

Upon  appellee's  own  showing,  appellant  was 
entitled  to  a  peremptory  instmcUon,  which 
he  asked  both  at  the  conclusion  of  appellee's 
evidence  and  at  the  conclusion  of  all  the  evi- 
dence. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


OAPBRTON's  mra  v.  TODD  et  bL 
(Court  o(  Appeals  of  Kentucky.  Jan.  6,  1911.) 

Wills  <5  729*)-;CoNSTBncTiOH. 

A  provision  in  a  will  that  tbe  legatee  should 
have  tbe  Income  on  $5,000  paid  to  her  annually 
darioir  her  natural  life,  ana  that  at  the  eud  of 
the  llie  estate  the  payment  should  cease,  did  not 
entitle  tbe  beneficiary  to  $300  in  cash  each  year, 
but  required  the  settiUK  apart  of  $5,000,  and 
the  payment  to  the  beneficiary  of  the  annual  in- 
come thereof  whatever  that  might  be. 

[EM.  Note.— For  other  caaee,  nee  Wills.  Cent. 
Dig.  SS  1781,  1782-1784;  Dec  Dig.  S  729.*] 

Appeal  from  Circuit  Court,  Madison  County. 

Action  by  James  W.  Caperton's  executor 
against  Clyde  T.  Todd  and  another.  Judg- 
ment for  d^endants,  and  plainttlf  appeals. 
Reversed  and  remanded, 

A.  R.  Bumam  ft  Son,  for  appellant  J.  T. 
Cobb,  for  ai^lleea 

NUNN,  J.  The  executor  bron^t  tills  ac- 
tion agahist  Mrs.  Wm.  C.  Talbot  and  Mrs. 
Clyde  T.  Todd  to  have  the  following  provi- 
sions of  J.  W.  Caperton*s  will  construed,  so 
that  he  might  make  a  settiement  with  the  de- 
fendants. The  two  provisions  of  the  will 
are  as  follows: 

"I  wni  and  desire  that  Clyde  Todd,  wife 
of  S.  P.  Todd  have  the  income  on  $5,000.00 
the  same  to  be  paid  her  annually  during  her 
natural  life  by  my  executors  Richard  Cobb, 
at  the  end  of  her  life  estate,  said  payment  is 
to  cease. 

"I  will  and  devise  that  Mrs.  Wm.  C  Tal- 
bot be  given  the  Income  on  $5,000.00  the 
same  to  be  paid  her  annually  during  her  nat- 
ural life  by  my  executors  Richard  Cobb,  at 
the  eaA  of  her  life  estate  said  payment  la 
to  cease." 

The  lower  court  decided  t^t  these  ladles 
were  to  receive  $300  each  annually,  and  the 
executor  has  appealed. 

It  Is  the  duty  of  the  court  to  ascertain  the 
Intention  of  the  testator,  if  possible.  There 
is  nothing  In  the  will  explaining  his  mean- 
ing, other  than  the  language  above  quoted. 
If  the  testator  had  intended  to  give  these 
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ladles  $800  In  cash  each  year,  be  wonld  bare 
said  80  In  unmistakable  terms.  The  testa* 
tor  willed  ea<^  of  tbese  ladles  tbe  Income 
from  ^,000.  to  be  paid  to  eacb  of  Oiem  so 
long  as  they  llTed.  Tbe  intention  of  tbe  tes- 
tator -was  to  set  apart  96.000  to  each,  and 
all  tbat  tbese  sums  would  make  annually 
was  to  be  pald  to  Mis.  Talbot  and  Mrs.  Todd. 
It  mlgbt  be  more,  and  It  might  be  less,  tban 

$3oa 

For  tbese  reasons,  the  judgmoit  of  the 
lower  court  Is  rerersed,  and  remanded  for 
further  proceedings  consistent  bexewltb. 


GLAT  T.  ANDERSON  et  aL 
(Gooxt  of  Appeals  of  Kentucky.   Jan.  6.  1911.) 

1.  SjXbcutobs  and  Aduihistbatobs  (1 150*)— 
Dkcbdbitt's  Estate— Recbiveb  —  Gbourdb. 

Where  a  large  amount  of  vacant  land  form- 
ed part  of  a  decedent's  estate,  the  court  prop- 
erly appointed  a  receiver  to  rent  tlie  land,  pend- 
Ids  an  action  hy  the  executor  to  conatme  tbe 
will,  to  allot  dower  to  tbe  widow,  and  to  settle 
the  estate. 

IBA.  Note.— For  other  caaes,  see  Elzecuton 
and  Administrators,  Dec  Dig.  t  150.*] 

2.  ElXECTJTOBS  AND  ADHINISTBATOBS  ({  175*) 

— Manaqeuent  of  Estate— Keal  Pbofebtt 

—Widow's  Mansion  House. 

Where  it  appeared  that  a  decedent  owned 
two  mansioo  houses,  and  the  one  in  which  be 
resided  at  the  time  of  his  death  was  so  dilapi- 
dated as  to  be  uninhabltahle,  it  was  proper  for 
the  court  to  allow  the  widow  to  take  for  the 
time  being  the  otber  house,  which  was  hahitable. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Admlnlstratois,  Cent  DVv.  H  650-660; 
Dec.  Dig.  I  175.*] 

Appeal  from  Circuit  Court,  Clark  .County. 

Action  by  A.  H.  Anderson's  executor 
against  A.  A.  Clay  and  others.  From  a  de- 
cree for  plalntUfa,  A.  A.  Clay  appeals.  Af- 
firmed. 

01  F.  Spencer  and  Lewis  Apperson,  for  ap- 
pellant 

NXTNN,  J.  One  A.  H.  Anderson  died,  a 
resident  of  Clsrk  conn^,  in  Sfay,  1909.  He 
1^  a  win,  wblch  was  probated,  and  this  ac- 
tion was  brought  by  tbe  executor  of  that  will 
for  a  proper  construction  thereof,  and  for  the 
advice  and  direction  of  the  court  as  to  tbe 
adndnlstratlon  of  tiie  estate,  and  for  the 
purpose  of  having  a  commlaslonw  appointed 
to  allot  Amanda  Anderson,  testator's  widow, 
her  dower  Interest  In  the  land,  and  for  a 
settlemoit  of  tbe  estate.  We  know  nothing 
of  tbe  will,  except  what  we  gather  from 
statements  of  It  In  the  petition.  The  petition 
refers  to  the  will,  and  says  tbat  It  la  filed 
th«ewltb ;  but  It  seems  not  to  have  been — 
9t  least,  there  Is  no  copy  of  it  In  the  record. 
It  appears  from  tbe  statements  In  tbe  peti- 
tion tbat  Anderson,  the  testator,  never  bad 
any  children,  and  left  no  family  surviving 
him  but  his  widow.  He  divided  his  estate 
Into  aix  parts,  and  devised  It  to  his  nephews 


and  nieces  under  certain  cimdltlons  and  re- 
strictions. At  a  cwtaln  time  the  toecntor 
was  to  pay  to  tnistees  certain  funds ;  but  li 
Is  not  stated  dearly  when  this  was  to  be 
done.  The  testator  owned  at  his  death  sev- 
eral thousand  acres  of  land.  Some  of  It  was 
in  MontgomoT,  some  in  dark,  and  some  In 
Powell  county,  Tbe  house  on  the  home  place, 
where  Anderson  died,  bad  become  dllapldat* 
ed  and  uninhabitable. 
'  The  court  made  tbe  following  order  on  Its 
own  motion,  to  wit:  "It  appearing  from  the 
state  of  the  record  that  it  will  not  be  practi- 
cable to  secure  an  allotment  of  dower,  and 
that  the  ai^Intment  of  trustees  at  this  time 
wonld  be  premature,  it  Is  now,  upon  tbe 
court's  own  motion,  ordered  that  J.  T.  Stoke- 
ley,  master  commlsaioner,  of  this  court,  be 
and  be  Is  appointed  receiver  of  all  of  the 
real  estate  belonging  to  the  deced^t,  A.  H. 
Anderson,  upon  the  liability  of  his  official 
bond  as  master  commlBsloner  and  receiver  of 
this  court,  and  he  Is  directed  to  rent  said 
real  estate  for  the  year  beginning  March  1, 
1910,  and  ending  March  1,  1911,  upon  the 
terms  and  conditions  hereinafter  set  out  It 
appearing  to  tbe  satisfaction  of  tbe  court 
tbat  the  dwelling  occupied  by  the  decedent, 
A.  H.  Anderson,  at  tbe  time  of  his  death,  is 
badly  out  of  repair,  whereby  It  is  renderfxl 
unsuitable  for  a  residence  for  the  widow,  and 
It  appearing  that  there  Is  another  mansion 
house  upon  the  decedent's  land,  known  as 
the  'Jule  Clay  property,'  containing  about 
eight  acres  of  land,  that  can  be  used,  besides 
about  forty  acres  of  slate  red  brush  land  of 
no  value,  which  place  the  widow  Is  willing 
to  take  In  exchange  for  the  mansion  house 
firat  mentioned,  and  it  appearing,  further, 
that  It  Is  advantageous  to  the  estate  In  the 
division  of  these  lands  for  renting  that  the 
first-mentioned  house  should  be  rented  with 
a  portion  of  what  Is  known  as  the  Goff  land, 
it  la  ordered  that  the  receiver  be  and  he  Is 
authorized  to  make  said  exchange  with  the 
widow,  and  put  her  in  possession  of  tbe 
Bsld  Jule  Clay  parcel,  upon  receiving  posses- 
sion from  her  of  tbe  other  without  payment 
of  any  consideration  from  eltber  side."  Con- 
tinuing the  same  order,  the  court  gave  more 
specific  directions  as  to  the  renting  of  the 
land,  and  described  It^  with  particularity. 

A.  A.  Clay,  one  of  30-odd  defendants,  alone 
objected  to  this  order;  that  Ui,  to  the  ap- 
pointment of  a  receiver  to  rent  the  land  out 
for  12  months.  He  says  that  the  order  is 
Invalid,  because  no  notice  was  ever  given  to 
any  one  of  the  appolntmoit  of  a  recover, 
and  there  was  no  urgency  whldi  would  au- 
thorize the  appointment  without  notice.  We 
do  not  know  what  tbe  court  held,  as  there 
is  no  bill  of  exertions  filed.  If  the  court 
heard  any  outside  evidence  it  does  not  ap- 
pear In  tbe  record;  but  there  la  nothing 
showing  that  he  did  not  hear  auch  evidence. 
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The  record,  as  it  appears,  sbows  that  there 
were  several  thousand  acres  of  land  lying  in 
the  three  counties,  and  that  there  was  no  one 
residing  upon  It  The  court  coiild  see,  from 
this  fact  alone,  that  the  property  needed 
some  attention;  so  it  appointed  a  receiver 
to  take  charge  of  and  rent  it  out,  so  that  the 
devisees  might  realize  something  from  It, 
while  the  matters  at  Issue,  if  any  ever  ex- 
isted, could  be  tried.  It  seems  that  the  wid- 
ow was  willing  to  take  for  the  time  being  a 
house  that  was  habitable,  and  we  see  no 
cause  for  complaint  at  the  action  of  the  court 
for  allowing  her  to  do  so. 

For  these  reasons,  the  judgment  of  the 
lower  court  Is  affirmed. 


BOSS  WETZEI/L  &  CO.  v.  MOUNTAIN 
OIL  CO. 

(Court  of  Appeals  of  Kentucky.  Jan.  5,  1911.) 

BounoABiEs  (S  8*)— Oaix  Likbs— Misiakb— 
Location. 

Where  neither  of  two  adjoining  surveys 
patented  was  run  out  on  the  grouQO,  at  least 
at  the  points  in  dispute,  the  boundariea  being 
merely  ''call  lines,"  and  such  lines  and  corners 
contained  mistakes  by  the  surveyors,  it  was  the 
duty  of  the  conrt  to  correct  the  same,  giving 
known  marked  comers  controlling  weight  over 
all  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Boundariea, 
Cent.  Dig.  S8  3-«;  I>ec.  Dig.  {  3.*] 

Af^I  from  Circuit  Court,  Wayne  County. 

Action  by  the  Mountain  Oil  Company 
against  Boss  Wetzell  &  Co.  Judgment  -  for 
plaintiff,  and  defendants  appeaL  Affirmed. 

Harrison  &  Harrison,  Stone  &  Aaron,  and 
McQnown  &  Beckham,  for  appellants.  Ed- 
ward P.  Morrow.  W.  B.  Cress,  and  Cress  & 
Cress,  for  appose. 

O'BEAB,  J.  Whether  certain  oil  wells  are 
embraced  within  the  patent  lines  of  two  cer- 
tain patents  to  Peter  Phipps,  one  for  50  acres 
issued  In  1850,  and  the  other  for  30  acres  la- 
sued  In  1851,  is  the  question  of  fact  present- 
ed by  this  appeal.  The  determination  of  the 
fact  depended  upon  the  correct  location  of 
the  50-acre  patent  and  of  one  of  the  lines  of 
the  30-acre  patent  A  large  volume  of  evi- 
dence was  taken.  Several  surveys  of  the 
land  were  bad.  Several  maps  were  produced 
at  the  trial,  showing  the  respective  claims  of 
the  parties  and  theories  of  the  surveyors.  It 
was  disclosed  that  neither  survey  was  actu- 
ally run  out  on  the  ground — at  least  at  the 
points  In  dispute — when  the  land  wag  taken 
up  by  Phipps.  They  were  "call  lines";  that 
Is,  taking  certain  known  comers,  the  survey- 
ors supiwsed  that  certain  courses  and  dis- 
taacra  would  Include  the  land  Intended  to  be 
patented.  There  is  no  doubt  that  the  sur- 
veyors were  mistaken  in  their  assumptions. 


Still  Peter  Phipps  and  the  adjacent  owners 
supposed  that  the  lines  as  run  actually  cov- 
ered the  land  Intended  to  be  patented.  Act- 
ing on  that,  they  built  division  fences,  and 
Phipps  built  a  house,  cleared  fields,  and  lived 
upon  his  land  for  many  years,  and  until  tils 
death,  without  bis  title  being  disputed.  Tbe 
corners  now  standing  are  In  accordance  with 
the  claim  and  tbe  settlement  of  Phlpiw.  The 
facts  bear  out  the  theory  of  the  plaintiff  (ap- 
pellee) that  such  was  his  Intention,  and  tliat 
the  lines  as  now  located  by  the  trial  court 
were  those  actually  intended  in  the  original 
survey.  The  purpose  of  the  survey  was  to 
appropriate  the  lands  which  Phipps  intended 
to  take  up,  and  wblch  he  In  fact  settled  up- 
on and  Improved.  The  correct  running  of 
the  lines,  being  made  to  yield  their  courses 
and  distances  so  as  to  reach  the  actual  cor- 
ners adopted  by  the  pre-emptor,  Is  that  found 
by  the  circuit  court  Of  the  30-acre  pateot. 
one  line,  the  one  in  dispute,  runs  north,  76 
poles,  to  a  stake;  thence  to  another  known 
comer.  Allowing  the  variation  of  two  de- 
grees  for  the  60  years  since  tbe  survey  was 
made,  the  correct  running  of  the  line  Is  X. 
2^  E.,  76  poles;  thence  tbe  same  variation 
to  the  next  known  comer.  That  was  done 
by  the  circuit  court's  Judgment 

But  it  Is  Insisted  that  there  Is  old  mark- 
ed timber  along  that  line  on  the  dne  north 
course,  which  sftiould  control.  If  It  were  true 
that  this  timber  were  marked  as  a  line  of 
that  Bun'ey,  It  would  control.  But  It  was 
not,  we  are  morally  sure.  It  was  all  a  "call- 
ed" survey.  No  comer  was  marked  for  It, 
unless  It  was  the  second.  These  hacked  trees 
are  along  an  old  path  or  footway  through  tbe 
woods — probably  the  blazed  way  of  the  early 
settlers.  There  is  no  other  accounting  for 
them.  They  are  not  shown  to  have  marks 
of  the  same  age  as  the  survey,  which  might 
have  been  done  If  It  were  the  tmth.  Old 
people,  acquainted  with  the  lines  when  Peter 
Phipps  lived  there,  testified  that  the  course 
as  adopted  by  the  trial  court's  Judgmffltt  was 
the  true  course  aa  claimed  by  FhippB  40  or 
50  years  ago. 

Copies  of  the  plat,  as  made  by  the  survey* 
ors  when  the  lands  were  first  surveyed,  are 
relied  upon  to  show  that  the  50-acre  sur^-ey 
was  of  a  different  shape  from  that  adopted 
by  the  trial  court  A  "stake"  patent,  being 
made  up  In  an  office,  and  not  on  the  ground. 
Is  very  apt  to  be  consistent  In  shape  with  its 
calls.  It  throws  no  light  on  how  the  con- 
ceded comers  might  affect  its  shape  when 
run  out  on  tbe  ground.  They  merely  confirm 
the  mistakes  of  the  surveyors.  The  duty  of 
the  court  was  to  correct  those  mistakes  by 
the  true  facts  concerning  the  location  of  the 
lines  and  comers — known  marked  comers 
controlling  all  other  evidence. 

We  perceive  no  error.   Judgment  affirmed. 
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BOWMAN  A  GO0KR3S<  t.  ED  Bi:.AinX>N 
ft  00. 

(Court  of  Appeals  of  Keotacky.   J&n.  4,  1011.) 

1.  PaBTNEBSHIP  (I  12*)--CBIlAriON  OT  Rku- 

Tzon— Shabino  Pbofits  and  Lobsbs. 

Profit  sharing  is  not  alwayi  a  condtuiTe 
test  of  partnership,  bat  an  agrreemeDt  to  share 
both  profits  aod  losses  always  creates  a  part- 
nership, and  it  is  immaterial  if  the  person  fur- 
Dishing  the  capital  calls  the  other  party  to  the 
agreement  an  agent,  as  his  opinion  of  their  rela- 
ticHis  «ill  not  control  as  a^nst  the  fact  that 
they  vere  to  diaie  the  profits  and  loues  of  the 
business. 

[E^  Note.— For  other  casee,  see  FartnenAip, 
Cent.  Dig.  I  27:  Dec  Die  I  12.* 

For  other  definitions,  see  Worda  and  Phrases, 
ToL  6,  pp.  6191-6202:  toI.  8,  pp.  7746.  7747.] 

2.  Pabtnbbbhip  (S  25&%*)  — Dissolution  — 
Notice  to  Pabtnbbs. 

Where  no  definite  time  is  fixed  for  the  con- 
tinnance  of  a  partnership,  it  is  a  partnership  at 
will,  and  anx  partner  may,  in  toe  abseoce  of 
fraud,  disBolTe  It  at  his  pleasure  b7  merely  no- 
tifying his  partners  that  tb»  partnership  Is  at  an 
end. 

[Ed.  Note.— For  other  cases,  see  Partnershlpt 
Cent  Dig.  8  600:  Dec.  Dig.  I  259i^.*] 

8.  PABTKBtSHiP  (I  291*)— Dissolution— No- 
tice—SuFRciEHOT. 

Where  a  partnership  At  will  is  diasolved  by 
notice  from  one  partner,  the  acts  of  either  part- 
ner notwithstanding  the  dissolution  of  the  part- 
nership will  continue  to  be  obligatory  upon  the 
others  until  due  notice  of  dissolution  is  given, 
and  such  notice  must  be  actual  notice  to  those 
persons  who  have  had  dealings  with  the  firm 
before  the  dissolution,  but  as  to  others  It  is  only 
necessary  that  they  be  given  a  reasonable  oppor. 
tuoity  of  linowing  the  facts.  A  notice  of  publi- 
cation In  a  newspaper  in  the  locality  where  the 
business  of  the  partnership  has  been  conducted 
Is  the  ordinal?  method  of  givli^  such  notice,  and 
the  reasonableness  of  the  notice  will  depend  on 
the  nature  of  the  occupation  in  which  the  firm 
was  engaged  and  the  extent  of  dealing  belonging 
generally  to  that  occupation. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  657-^;  Dec.  Dig.  S  291.»1 

4.  Pabtnebship  (S  290*)— Dissolution— Evi- 
DBNCE  OF  Notice. 

Where  a  long  time  has  elapsed  since  the 
dissolution  of  a  i>artnership  at  will,  and  in  a 
transaction  with  a  former  partner  matters  are 
brought  to  the  third  party's  attention  Indicating 
that  the  affairs  of  the  partoersblp  were  being 
liquidated,  knowledge  of  the  dlssMution  may  be 
iuferred  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  f  651 :  Dec.  Dig.  fi  200.»] 

5.  Pabthebship  (8  290*) — Dissolution— Lia- 
BiLiTT  or  Pebsons  Dealinq  with  Pabt- 

NEB. 

Plaintiff  and  another  formed  a  partnership 
to  deal  in  lumber ;  plaintiff  to  furnish  the  cap- 
ital, and  the  other  person  to  buy  and  sell  lum- 
ber. After  trayine  a  lot  of  lumber,  the  partner- 
ship was  dissolved,  and  subsequently  the  other 
sola  the  lumber  to  defendants,  who  did  not  know 
that  the  partnership  bad  Iwen  dissolved.  No  no- 
tice either  actual  or  by  publication  was  given 
of  the  dinolution.  Beta,  that  the  sale  of  the 
lumber  was  binding  on  the  partnership,  and  pay- 
ment to  the  partner  making  the  sale  discharged 
the  debt  of  the  purchaser,  although  he  failed  to 
account  to  the  firm  for  uie  money. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  S  651 ;  Dec.  Dig.  S  290.*] 


Appeal  from  Circuit  Court,  MadlMn  County. 

Action  by  Bowman  ft  Gockrel  against  Ed 
Blanton  ft  Co.  Judgment  for  defendants,  and 
plaintifC  appeals.  Affirmed. 

J.  A.  SuUlran  and  S.  M.  Wallace,  for  ap- 
pellanta.  J.  J.  Oremleaf,  for  appellee. 

CIiAT,  a  AiqjieUanta,  H.  W.  Bowman  and 
B.  li.  GockrcO,  as  partners  doing  business  un- 
der the  firm  name  of  Bonman  ft  Cockrel. 
bron^t  tbls  action  against  the  appellee, 
Blantm  ft  Co..  a  corporation,  to  recover  the 
Taloe  of  certain  lumber  which  they  charged 
hi  their  petition  had  been  stolen  by  one 
Spabn  and  sold  to  appellee  for  the  sum  of 
¥234.67.  It  was  further  alleged  in  the  pe- 
tition that  ai^llee  bad  converted  the  prop- 
erty to  Its  own  use  and  bad  failed,  upon  de- 
mand, to  pay  ampdlanta  the  value  thereof, 
amounting  to  $269.18.  Judgment  was  prayed 
for  this  amount,  togethw  with  interest  and 
costiL  Appellea  filed  an  answer  traversing 
the  allegations  of  the  petition.  Upon  the  con- 
dusim  of  appellants'  evidence  the  court  gave 
the  Jury  a  pei«nptory  Inatmctlon  to  find  for 
appdlee.  To  review  the  propriety  of  this 
milng,  this  aK>eal  Is  prosecuted. 

H.  W.  Bowman,  one  of  the  appellants,  tes- 
tified, in  substance,  as  follows:  He  and  EL  Ij. 
Cockrd  were  partners  engaged  In  a  general 
lumber  bnstness  at  LlvU^ton,  Ey.  They 
were  so  engaged  at  the  time  of  the  transac- 
tion complained  of  In  the  petition.  For  sev- 
eral years  prior  to  the  fall  of  190S,  W.  F. 
Spahn  had  been  working  for  them  as  their 
agent  in  buying  and  selling  lumber.  Spahn's 
relation  with  them  as  such  agent  ceased  en* 
tirely  in  the  late  fall  of  1906.  While  Spahn 
was  working  for  them,  he  purdiased  the  lum- 
ber in  controversy  from  John  Motwrly  with 
funds  furnished  by  appellants.  Spahn  had 
the  lumber  hauled  and  put  in  the  yard  near 
the  railroad  tracte  at  Lily,  Ky.  In  the  sum- 
mer of  190%  after  Spahn's  rdatlons  with 
them  had  oitlrely  ceased,  as  claimed  by  the 
witness,  he  agreed  to  sell  the  lumber  to  a 
party  at  lAucaster,  Ky.  When  he  went  to 
Lily  he  ascertained  that  Spahn  had  a  shoit 
time  before  sold  the  lumber  to  appellee,  Ed 
Blanton  ft  Co.  He  th&i  called  up<m  Ed  Blan- 
ton ft  Co.,  and  Mr.  Ed  Blanton,  of  that  Arm, 
admitted  that  he  had  bought  the  Uoberly 
lumber  and  had  given  Spahn  a  check  for  It, 
payable  to  Bowman  ft  Spahn.  Spahn  did  not 
turn  over  any  part  of  this  sum  to  at^Uants. 
Appellants  had  not  authorized  Spahn  to  make 
the  sale  to  appellee,  and  the  sale  was  made 
without  the  authority  and  without  the  knowl- 
edge of  appellants.  On  cross-examination,  In 
answer  to  a  question  calling  for  the  terms 
of  the  contract  between  appdlants  and  Spahn, 
witness  stated  that  Spahn  had  no  mon^  ot 
bis  own;  that  Spahn  and  witness  entered 
Into  a  contract,  by  the  terms  of  which  api>el- 
lants  were  to  furnish  all  the  money,  and 
Spahn  was  to  perform  all  the  labor  In  buying 


•For  other  cases  see  ssjoe  topto  and  smUob  NUMBER  In  Dm.  Dig.  A  Am.  Dig.  Ksy  No.  Series  ft  Rep'r  Indexes 
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and  selltDg  lumber  on  the  oommlsBioii  basla. 
In  each  case,  when  Itunber  was  sold  appel- 
lants were  first  to  have  returned  to  them 
sucta  mon^  as  they  had  advanced  for  the 
purchase,  and-  the  remaining  profits,  If  any, 
from  such  sale  were  then  to  be  divided,  one- 
half  to  appellants  and  one-half  to  Spahn. 
Except  bis  share  of  the  profits,  Spahn  was 
to  receive  no  compensation  from  appellantB 
for  his  services.  Acting  under  this  agree- 
ment, Spahn  bought  and  sold  and  traded  In 
lumber  with  various  parties  for  a  period  of 
several  years.  Under  the  agreement  appel- 
lants were  to  keep  records  of  the  various 
transactltMis  and  to  have  settlements  with 
Spahn  from  time  to  time.  In  pursuance  of 
this  agreement,  Spahn  bought  from  John  Mo- 
berly  the  same  lumber  which  be  sold  to  ap- 
pellee. In  selling  lumber  to  various  parties, 
Spahn  sometimes  used  letter  heads  and  bill 
heads  In  the  name  of  Bowman  &  Spahn.  He 
took  checks  In  payment  of  lumber  payable  to 
Bowman  &  Spahn.  In  several  instances  he 
had  indorsed  and  turned  ov«r  to  appellants 
such  checks.  Spahn  had  frequently  demand- 
ed of  appellants  a  settlement  of  their  ac- 
counts. When  these  demands  were  made, 
there  was  pending  certain  litigation  growing 
out  of  the  John  Moberly  lumber.  On  this  ac- 
count, the  witness  claimed,  appellants  declin- 
ed to  make  a  settlement  He  did  not  know 
whether  there  would  be  any  Imlance  due 
Spahn  or  not,  bat  he  believed  there  would 
not  be.  In  all  the  cases  appellants  were  to 
have  back  the  money  they  advanced  to  pur- 
chase. In  every  case  where  there  was  a  loss, 
Spahn  bad  to  stand  the  same  and  be  charged 
with  It  Witness  knew  that  Spahn  was  using 
the  letter  head  of  Bowman  &  Spahn,  and 
was  taking  checks  payable  to  Bowman  & 
Spahn,  but  did  not  attempt  to  stop  the  prac- 
tice and  did  not  express  any  objection  to 
the  practice,  as  be  did  not  think  it  made  any 
difference.  No  notice  of  dissolution  of  the 
business  relations  between  appellants  and 
Spahn  was  ever  published,  and  neither  aj)- 
pellee  nor  any  of  the  parties  with  whom 
Spahn  had  been  accustomed  to  dealing  were 
notified  by  witness  of  the  termination  of  ap- 
pellants' relation  with  Spahn.  The  other 
testimony  for  appellants  relates  to  the  ship- 
ment and  sale  of  the  lumber  In  question  by 
Spahn  to  appellee. 

It  may  be  admitted  that  profit  sharing  Is 
not  always  a  conclusive  test  of  partnership. 
Tbus  a  party  may  employ  another  to  work 
for  htm  and  give  him  as  compensation  a  cer- 
tain portion  of  the  profits,  with  no  liability 
on  the  part  of  the  i>erson  employed  to  pay 
liis  part  of  the  losses.  Or,  where  a  person 
rents  to  another  an  establishment  and  agrees 
to  take  for  bis  rent  certain  portions  of  the 
profits,  be  will  not  be  considered  a  partner. 
Fuqua  &  Smith  v.  Massle  &  Sons,  95  Ky.  387, 
25  S.  W.  875,  15  Ky.  Law  Rep.  849.  Or,  If  a 
party  loan  money  to  another  and  agrees  to 
take  certain  parts  of  the  profits  of  the  busi- 
ness venture  In  which  the  borrower  is  en- 


gaged as  interest  on  the  money  loaned,  the 
party  making  the  loan  will  not  be  considered 
a  partner.  Whatever  may  be  the  dUtttecee 
of  opinion  as  to  profit  sharing  being  a  test 
of  partnersh^,  and  however  many  exceptions 
there  may  be  to  the  rule  that  profit  sbarfuz 
Is  a  test,  the  law  Is  well  settled  that  the 
sharing  of  both  profits  and  losses  always 
creates  a  partnership,  Llndley  on  Partner- 
ship, p.  10,  sums  up  the  doctrine  as  toUows : 
"But  an  agreement  to  share  proAta  and  losses 
may  be  said  to  be  the  type  of  a  partnership 
contract  Whatever  difference  of  opinion 
there  may  be  as  to  other  matters,  persons 
engaged  In  any  trade,  tuslness,  or  adventure, 
upon  the  tenaa  of  Sharing  the  profits  and 
losses  arising  therefrom,  are  necessarily  to 
some  ext^  partners  In  that  trade,  bnslnesi^ 
or  adventure;  mx  la  the  writer  aware  of 
any  case  In  whldi  persons  who  have  agreed 
to  share  profits  and  losses  have  been  held  not 
to  be  partners."  Appellant  Bowman  admit- 
ted, on  cross-examination,  that  appellants 
were  to  famish  the  money,  and  Spabn  was  to 
perform  all  the  labor  incident  to  tbe  buying 
and  selling  of  lumber.  In  case  there  were 
profits,  these  were  to  bs  equally  divided ;  In 
case  of  losses,  Spahn  was  to  bear  Us  share. 
This  being  true.  It  Is  Immaterial  that  Bow- 
man called  Spahn  an  agent  His  opinion  of 
their  relations  will  not  control  In  the  f^ce 
of  his  admission  that  appellants  and  Spahn 
were  to  share  tbe  profits  and  losses  of  tbe 
business,  wlilch  Is  coD<dn8lTe  of  the  fact  that 
they  were  partners. 

But.  it  being  determined  Uiat  a  partner- 
ship did  exist  between  appellants  and  Spahn. 
what  effect  did  the  severance  of  their  part- 
nership relations  in  the  fall  of  1908  have  up- 
on the  transaction  in  question?  How  the  al- 
leged dissolution  of  the  partnership  was 
brought  about  does  not  appear;  but  it  may 
be  conceded  that,  where  no  definite  time  i; 
fixed  for  the  continuance  of  the  partnership. 
It  is  a  partnership  at  will,  and  any  partner 
may,  In  tbe  absence  of  fraud,  dissolve  it  at 
his  pleasure  by  merely  notifying  his  partners 
that  the  partnership  between  him  and  them 
Is  at  an  end.  Am.  &  Eng.  Encyc.  of  Law,  vol. 
22,  p.  204.  Even  if  we  admit  then,  that 
Bowman  did  dissolve  the  partnership  rela- 
tions existing  between  appellants  and  Spahn 
by  giving  such  notice  to  Spahn.  tbe  law  is 
well  settled  that  the  act  of  either  partner, 
notwithstanding  tbe  dissolution  of  the  part- 
nership, will  continue  to  be  obligatory  upon 
the  others  until  due  notice  of  dissolution  Is 
given.  Price  &  Co.  v.  Towsey,  8  Litt  423.  14 
Am.  Dec.  81.  All  persons  who  have  bad  deal- 
ings with  the  firm  before  tbe  dissolution  are 
entitled  to  actual  notice.  Am.  &  Eng.  Encore, 
of  Xjrw,  vol.  22,  p.  170;  Mttchum  et  al.  v. 
Bank  of  Kentucky,  9  Dana,  166.  As  to  other 
persons,  it  Is  only  necessary  that  they  should 
be  afTorded  a  reasonable  opportunity  of 
knowing  the  fact  Notice  by  publlcatlmi  In  a 
newspaper,  published  in  the  locality  where 
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the  business  of  'Uie  partnenhU)  lud  bem  con- 
dacted.  la  tbe  usual  and  best  method  of  giv- 
ing such  notice.  Shurlds  t.  Tllson.  2  Mc- 
I^n,  458,  Fed.  Cas.  No.  1:^7;  Hartln  t. 
Searles,  28  Conn.  46;  Meyer  t.  Krohn,  114 
IlL  574,  2  N.  B.  495.  But  the  reasonableness 
of  the  notice  In  any  given  case,  and  the  ex- 
tent to  which  it  shonld  furnish  the  opportu- 
nity of  knowing  the  fact,  most  depend  upon 
the  natnre  of  the  occupation  in  which  the 
flrm  was  engaged  and  the  extent  of  dealing 
tielongii^  graerally  to  that  occupation. 
Alitchttin  et  al.  t.  Bank  of  Kentucky,  supra. 
Where  a  long  time  has  elapsed  since  the  dla- 
solntlcm,  and  in  tbe  transaction  with  the  for- 
mer partner  matters  are  brought  to  the  third 
party's  attrition  which  would  indicate  ttiat 
tbe  aflblrs  of  the  partnership  are  in  a  state 
of  liquidation  and  final  settlement,  these  are 
circumstances  from  which  knowledge  of  the 
dissolntlcm  may  be  Inferred  by  tbe  jury. 
Merrit  t.  Pollys  et  al,  16  B.  Hon.  856. 

In  the  present  case  it  is  admitted  that 
there  was  neither  actual  noUce  nor  notice  by 
publication.  Nor  were  any  facto  adduced  In 
OTidence  from  which  a  Jury  might  infer  tbat 
appellee  had  knowledge  of  the  dissolution  of 
the  firm.  That  being  true,  the  act  of  Spahn 
In  selling  the  lumber  was  binding  on  the  Ann, 
Just  as  much  bo,  In  fact,  as  would  have  been 
the  sale  by  Bowman  to  the  par^  at  lAncas- 
ter  if  tbe  latter  bad  bought  the  lumber  with- 
out due  notice  of  the  dissolution  of  the  part- 
nership. As  the  act  of  Spahn,  in  making  the 
sale,  was  binding  on  the  partnership,  tbe  pay- 
ment to  him  discharged  the  debt  although  be 
failed  to  account  to  the  firm  for  the  money. 
Collins  T.  Collins,  83  S.  W.  99,  26  Ky.  Law 
Rep.  1037. 

Froiu  the  foregoing,  it  follows  that  the 
court  properly  Instructed  the  jury  to  find  for 
appellee. 

Judgment  affirmed.  . 


WILLIS  T.  TOMES  et  al. 
(Conrt  of  Appeals  of  Kentucky.   Jan.  6,  1911.) 

1.  CoDBTS  (i  480*)— Restraining  Envobcb- 
iCENT  OF  Judgment  of  Otheb  Coubt. 

Under  Civ.  Code  Prac.  3  285.  providing 
that  an  iujunctioo  to  stay  proceedings  on  a  Judg- 
ment Bhall  not  be  granted  in  any  otbei  court 
than  that  in  which  the  judgmeDt  was  granted, 
the  circuit  court  has  jurisdictioa  to  stay  pro- 
ceedings on  a  void  judgment  rendered  by  anoth- 
er court,  or  where  the  court  renderinff  it  had  no 
jurisdiction,  and  tbe  arcuit  court  of  the  county 
may  restrain  a  sale  of  land  in  the  count;  under 
a  void  judgment  of  a  justice  of  the  peace  of  an- 
other county. 

fEd.  Note. — For  other  cases,  see  Courts,  Cent, 
g.  81  1270-1278 ;  Dec  Dig.  i  4S0.*] 

2.  JUOTICES  or  THE  PEACE  (1  119*)~-JUBISDIC- 
HON. 

Under  CIt.  Code  Prac.  S§  78,  83,  authoriz- 
iug  the  bringing  of  an  action  in  any  county  in 
which  one  of  several  defendants  who  may  be 
properly  joined  in  the  action  resides,  and  au- 
thoiizing  the  joinder  of  several  causes  of  ac- 


tion, each  affecting  all  the  parties  to  the  action, 
a  cause  of  action  in  justice's  court  against  a 
resident  for  breach  of  contract  and  a  cause  of 
action  against  a  nonresident  for  tort  in  order- 
ing the  resident  to  stop  trovk  under  the  contract 
are  improperly  joined,  and  the  justice  has  no 
Jurisdiction  over  the  nonresident  served  by  pro- 
cess in  the  county  of  his  residence,  and  a  de- 
fault Judgment  against  him  is  void. 

[Ed.  Note^— S>ir  other  eases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  373-376 ;  Dec.  Dig.  It 
119.*1 

3.  Justices  of  the  Peace  {i  60*)— Jubisdio- 

TION— WaiVEB, 

A  nonresident  defendant  improperly  joined 
with  a  resident  defendant  in  an  action  in  jus- 
tice's court  does  not  valve  tbe  question  of 
jurlBdictlon  by  filing  to  appear  and  object  to 
the  misjoinder,  though  personally  served  with 
process  in  tbe  ooiinty  of  his  residence. 

[£d.  Mota.— For  other  cases,  see  Justices  of 
Peace,  Cent  Dig.  IS  218-221;  Dec  Dig.  |  6a*] 

4.  Justices  of  the  Peace  (J  129*>— Jddo- 
uent^-Coulatebai.  Attack. 

A  defendant  against  whom  a  void  judgment 
has  been  rendered  by  a  justice  of  the  peace 
need  not  move  to  set  aside  the  jndtrment  and 
rosecute  an  appeal  from  a  denial  thereof; 
ut  he  may  collaterally  attati  It  by  suit  In  tbe 
circuit  court  to  restrain  its  enforcement. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  H  408-411;  Dec  Dig.  | 

Appeal  from  Circuit  Court,  Grayson  County. 

Action  by  J.  J.  Tomes  and  another  against 
J.  <S.  Willis  and  another,  consolidated  with 
a  motion  by  defendant  named  for  a  writ  of 
posseadon.  From  a  Judgment  for  plaiutHfs, 
defendant  named  ai^eals.  Affirmed. 

Milton  Clark,  for  appellant  O.  W.  Stone, 
for  appellees. 

CLAT,  C.  In  July,  1005,  appellant^  J.  B. 
Willis,  instituted  an  action  before  W.  F. 
Splcer,  a  Justice  of  the  peace  of  McLean 
county,  against  H.  C.  Willis,  James  Lowe, 
and  aiqpellee  J.  J.  Tomes.  Tbe  petition  is  as 
follows:  "The  plaintlfT,  J.  S.  Willis,  says 
that  he  Is  a  citizen  and  a  resident  of  Mc- 
Lean county,  Ky.,  and  that  the  defendant  H. 
C.  Willis  is  also  a  citizen  and  resident  of 
McLean  connty,  Ky.,  and  that  the  defend- 
ants James  Lowe  and  J.  J.  Tomes  are  citi- 
zens and  residents  of  Edmonson  county,  Ky. 
Plaintiff  says  that  on  the      '    ■  day  of 

 ,  1904,  he  employed  tbe  defendant  H. 

C.  Willis  to  make  cross-ties  on  about  90  acres 
of  land  belonging  to  this  plalntitt  at  10  cents 
per  tie,  for  which  said  WlUis  wmt  to  work 
for  this  plalntllC  and  worked  till  the  defend- 
ants James  Lowe  and  J.  J.  Tomes  came  upon 
the  land  of  plaintiff  and  ordered  the  defend- 
ant H.  a  Willis  to  stop  making  said  ties, 
and  he  at  their  orders  stopped  and  refused 
to  make  said  ties.  Plaintiff  says  that  at  the 
time  he  employed  H.  0.  Willis  to  moke  said 
ties  he  was  to  work  all  said  timber  on  said 
land,  which  would  have  made  2,000  ties,  and 
at  that  time  ties  were  worth  33  cents  per  tie, 
but  at  present  he  is  not  able  to  get  but  2S 
cents  per  tie,  and  tbe  inspection  Is  closer 
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and  harder  than  tben,  all  of  wbich  plalntlfE 
has  been  damaged  in  the  sam  of  |90;  and 
therefore  plalntiCF  prays  Judgment  against 
the  defendant  for  $99,  and  his  costs  herebi 
expended  and  for  all  proper  relief."  When 
the  suit  was  brought,  H.  G.  Willis  was  a 
citizen  and  resident  of  McLean  county,  while 
James  Lowe  and  appellee  Tomes  were  citi- 
zens and  residents  of  Edmonson  county. 
Process  was  executed  on  H.  C.  WlUis  in  Mc- 
Lean county  and  on  Lowe  and  Tomes  In  Ed- 
monson county  during  the  month  of  Septem- 
ber, 1005.  At  the  December  term,  1905,  of 
the  justice's  court,  judgment  was  rendered 
by  default  against  all  the  defendants  to  the 
action  for  the  amount  sued  for,  together 
with  Interest  and  costs.  Thereafter  an  exe- 
cution Issued  on  this  judgment  to  McLean 
county  and  was  returned  by  the  sheriff  of 
that  county,  as  to  the  defendant  H.  O.  Wil- 
lis, "No  property  found,"  Another  execuUon 
was  Issued  on  the  judgment  to  Edmonson 
county  and  was  returned  by  the  sheriff  of 
that  coun^,  as  to  the  defendants  Lowe  and 
Tomes,  "No  property  found."  In  July,  1908, 
J.  8.  WlUls.  the  plaintiff  In  that  action,  pro* 
cured  a  transcript  of  the  judgment  rendered 
in  the  McLean  Justice's  court,  togethw  with 
the  taxatlm  of  costs,  filed  the  same  In  the 
office  of  the  derk  of  the  McLean  circuit  court, 
and  caused  an  necntion  to  issue  thereon  and 
to  be  placed  in  the  hands  of  the  sheriff  of 
Orayson  conn^.  The  sheriff  levied  the  ex^ 
cntion  on  a  tract  of  land  In  Grayson  county 
belonging  to  J.  J.  Tomes.  He  then  advertis- 
ed the  land  for  sal^  and  sold  45  acres  of  It 
In  satisfaction  of  the  execution.  After  the 
sale  of  the  land,  appellees  J.  J.  Tomes  and 
his  wife,  -Sarah  J.  Tomes,  brought  this  ac- 
tion In  the  Grayson  circuit  court  against  J. 
S.  "Willis  and  the  sheriff  of  Orayson  county 
tor  the  purpose  of  restraining  the  latter  from 
conveying  the  laud  to  appellant  In  his  peti- 
tion and  other  pleadings,  appellee  chained 
that  he  was  a  nonresident  of  McLean  coun- 
ty; that  he  was  improperly  joined  In  the 
action  with  the  defendant  H.  G.  Willis;  that 
the  court  rendering  the  judgment  had  no 
jurisdiction  of  his  person;  and  that  the  judg- 
ment and  all  proceedings  thereunder  were 
void.  Appellee  fnrther  pleaded  that  the  land 
sold  was  exempt  as  a  homestead.  Appellant 
filed  a  special  demurrer  to  the  jurUdlctlon 
of  the  Orayson  circuit  court,  and,  without 
waiving  this  demurrer,  pleaded  to  the  merits. 
While  the  Issues  were  being  formed,  and  be- 
fore the  day  of  trial,  appellant  caused  notice 
to  be  executed  on  appellee  Tomes  to  the  ef- 
fect that  on  the  18th  day  of  January,  1910, 
he  would  move  the  Grayson  circuit  court  to 
award  him  a  writ  of  possession  of  the  land 
sold  under  the  execution.  To  this  motion 
appellee  filed  a  written  response.  In  which 
he  pleaded  that  the  judgment  upon  which 
the  execution  issued  was  void.  Upon  the 
trial  of  the  case  the  motion  for  a  writ  of 
possession  and  the  equity  action  were  con- 
solidated and  heard  together.    Upon  sub- 


mission of  the  case  the  chancellor  held  that 
the  judgment  rendered  In  the  McLean  jus- 
tice's court  and  all  the  proceedings  heard 
thereunder  were  void,  and  judgment  was  en- 
tered accordingly.  From  tliat  judgment  this 
appeal  Is  prosecuted. 

The  first  question  to  be  submitted  is:  Did 
the  Grayson  circuit  court  have  jurtsdiction? 
Section  285,  Civ.  Code,  is  as  follows:  "An  la- 
junction  to  stay  proceedings  on  a  Judgment 
shall  not  be  granted  in  an  action  brou^t  by 
the  party  seeking  the  injunction  In  any  other 
court  than  that  in  which  the  judgment  was 
granted.  Nor  shall  such  Injunction  be  grant- 
ed unless  the  party  applying  therefor  make 
affidavit  that.no  injunction  has  been  preri- 
oosly  granted  to  stay  the  proceedings  on  said 
judgment"  This  court  baa  construed  this 
section  and  similar  statutes  In  a  number  of 
cases.  In  the  case  of  Davis  v.  Davis,  10 
Bush,  274,  It  was  held  that  an  Injunction  to 
stay  proceedings  upon  a  judgment  can  only 
be  granted  In  the  court  rendering  it;  that 
this  rule  applied  to  justice's,  as  well  as  to 
circuit  courts;  and  that  a  judgm«it  In  a 
justice's  court  must  be  enjoined  in  that  court 
althou^  by  reason  of  accrued  Interest  the 
amount  tn  controversy  exceeds  the  Jurisdic- 
tion of  the  court  It  baa  also  been  held  ttiat 
a  circuit  court  has  no  jurisdiction  to  enjoin 
the  sale  of  property  under  an  execntltm  upon 
a  judgment  rendered  in  a  justice's  court  (C. 
St  O.  B.  B.  Co.  T.  Heasor,  84  Ky.  86^  1  S. 
W.  S99) ;  or  a  quarterly  court  (McConnell  v. 
Bowe.  1  B.  W.  682,  8  Ky.  Law  Rep.  343  il: 
or  a  county  court  (Stahl  v.  Brown,  81  Ky.  325. 
1  S.  W.  540);  or  the  Court  of  Appeals  (Shadc- 
elfiord  T.  Patteson.  110  Ky.  863.  e2  S.  W. 
1040,  23  Ey.  Law  R^.  316).  It  has  also  been 
held  thal^  vhea  an  execution  Issues  on  a 
judgment  In  the  quarterly  court  and  Is  re- 
turned "No  properly  found,**  and  an  execu- 
tion Is  then  obtained  in  the  drcidt  court  on 
a  transcript  filed  in  the  clerk's  office  of  that 
coiirt;  an  action  to  enjoin  the  c^ectlcm  of 
the  execution  must  be  filed  hi  the  quarterly 
court  Neeters  v.  Glemente,  12  Bush.  350. 
In  the  case  of  Itoblnson  v.  Carlton.  123  Ey. 
419,  96  8.  W.  649,  29  Ey.  Law  Rep.  916.  It 
was  held  that  one  who  was  not  a  ^rty  to 
an  actltm  in  which  a  void  Judgment  w«8  ren- 
dered might  attack  tba  Judgment  collaterally. 
In  the  cases  of  Stevens  v.  Deering,  9  S.  W. 
292,  10  Ey.  law  Rc^  393,  and  Speni^r  r. 
Parsons.  89  Ky.  677,  18  S.  W.  72,  25  Am.  St 
Rep.  K6,  it  was  held  that  a  void  Judgment 
might  be  resisted  in  any  court  In  whl<^  it 
was  attempted  to  be  enforced,  and  not  mere- 
ly In  the  court  in  which  It  was  rendraed.  In 
the  later  case  of  Jacobson  v.  Wemert  41  & 
W.  281, 10  Ky.  Law  Rep.  662;  tbe  court  con- 
fined the  doctrine  announced  In  Stevens  v. 
Deering  and  Spencer  v.  Parsons,  supra,  to 
cases  where  the  plaintiff  was  seekhig  to  en- 
force the  judgment,  and  hdd  that  It  did  not 


^  Reported  In  full  In  th«  BoatbirMtBTn  Reporter; 
reiwrted  u  a  menumndum  dedslMl  vltlMtt  09i>- 
loa  In  S  K>.  Iaw  BaQ.  Mt. 
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apply,  6T«n  though  the  Judgment  was  void, 
In  cases  where  It  was  sought  to  enjoin  the 
Judgment  The  latest  expression  of  this 
court  upon  the  {Question  may  be  found  In 
Combs  V.  Sewell,  5&  S.  W.  526,  22  Ky.  Law 
Rep.  1026,  and  Boyd  t.  Board  of  Councllmen, 
117  Ky.  199,  77  S.  W.  069,  25  Ky.  Law  Kep. 
1311,  111  Am.  St  Rep.  240.  In  the  first  case 
mentioned  it  was  held  that  a  void  Judgment 
of  the  county  court  could  be  enjoined  In  the 
circuit  court  In  the  last-mentioned  case  it 
was  held  that  If  the  court  in  which  the  Judg- 
ment was  rendered  had  no  civil  Jurisdiction, 
an  injunction  might  be  obtained  In  a  court 
other  than  the  court  renderug  the  Judgment 

From  the  foregoing  it  will  be  seen  that 
there  Is  some  conflict  In  the  opinions  of  this 
court.  Our  conclusion  is  that  the  court  erred 
in  anuonnclng  the  rule  set  forth  In  the  case 
of  Jacobson  v.  Wernert,  supra,  and  that  the 
true  rule  Is  announced  In  Combs  v.  Sewell, 
supra,  the  latest  utterance  of  the  court  upon 
this  subject,  that  a  Toid  Judgment  may  be 
enjoiued  in  any  court  of  competent  Jurisdic- 
tion, and  not  merely  in  the  court  rendering 
the  Judgment  Nor  is  this  conclusion  a  viola- 
tion either  of  the  letter  or  spirit  of  section 
285  of  the  Civil  Code,  for  a  void  Judgment 
Is  a  nullity,  and  therefore  no  Judgment  at  all. 
It  follows  that  Jacobson  v.  Wernert  41  S. 
W.  281,  19  Ky.  Law  Rep.  662,  and  all  other 
cases  announcing  the  same  doctrine,  in  so 
far  as  they  conflict  with  the  foregoing  rule, 
should  be  and  they  are  hereby  overruled. 

For  the  convenience  of  the  profession,  we 
may  say  that  there  are  two  exceptions  to 
section  285,  which  provide  that  an  Injunc- 
tion to  stay  proceedings  on  a  Judgment  shall 
uot  be  granted.  In  an  action  brought  by  the 
party  seeking  the  injunction,  in  any  other 
court  than  that  in  which  the  Judgment  was 
rendered;  (1)  Where  the  judgment  is  void. 
(2)  Where  the  court  rendering  the  Judgment 
has  no  civil  Jurisdiction. 

As  the  land  In  controversy  Is  located  In 
Grayson  county,  and  as  appellee  could  en- 
Join  the  judgment  of  the  McLean  justice's 
court  If  void,  in  any  court  of  competent  Ju- 
risdiction, it  follows  that  the  judgment  of 
the  Grayson  circuit  court  was  proper,  pro- 
vided that  the  Judgment  of  the  McLean  Jus- 
tice's court  Is  void. 

The  only  remaining  question  to  be  deter- 
mined then  is:  "Is  the  Judgment  of  the  Mc- 
Lean Justice's  court  void?"  The  action  in 
that  court  was  transitory,  and  was  not  re- 
quired by  the  Code  to  be  brought  In  a  coun- 
ty other  than  that  In  which  It  was  Institut- 
ed. In  such  a  case,  section  78,  Civ'.  Code,  ap- 
plies. That  section  is  as  follows :  "An  ac- 
tion which  is  not  required  by  the  foregoing 
sections  of  this  article  to  be  brought  In  some 
other  county,  may  be  brought  in  any  coun- 
ty In  which  the  defendant,  or  in  which  one 
of  several  defendants,  who  may  be  properly 
Joined  as  such  In  the  action,  resides  or  is 
rammoned."    The  petition  In  the  McLean 


Justice's  court  hereinbefore  set  out  shows 
that  the  defendant  H.  a  WUlls  was  a  real- 
dent  of  McLean  county,  while  the  defendant 
Tomes  (appellee  In  this  action)  was  a  resi- 
dent of  Edmonson  county.  The  record  shows 
that  H.  O.  Willis  was  served  with  process  In 
McLean  county,  while  appellee  Tomes  was 
summoned  in  Edmonson  county.  The  plain- 
tiff In  that  action  (now  appellant)  sued  the 
local  d^endant  H.  C.  Willis,  to  recover  dam- 
ages tor  the  latter's  failure  to  comply  with 
a  contract  to  cut  ties.  App^ee  Tomes  was 
not  a  party  to  that  contract  However,  ap- 
pellant sought  to  unite  him  as  a  party  de- 
fendant and  thereby  to  confer  npon  the  Mc- 
Lean Justice's  court  Jurisdiction  of  his  per- 
son, by  attempting,  though  Imperfectly,  to 
charge  him  with  a  tort  in  ordering  Willis  to 
stop  work.  Section  83,  Civ.  Code,  provides : 
"Several  causes  of  action  may  be  united.  If 
each  affect  all  the  parties  to  the  action,  may 
be  brought  in  the  same  county,  and  may  be 
prosecuted  by  the  same  kind  of  action,"  etc. 
Here  the  cause  of  action  did  not  affect  all 
the  defendants.  The  cause  of  action  alleged 
against  the  local  defendant  affected  him 
alone,  and  was  an  entirely  different  cause  of 
action  from  that  attempted  to  be  set  out 
against  appellee,  who  was  a  nonresident  of 
the  county.  That  being  true,  it  follows  that 
appellee  was  improperly  joined.  Johnson  v. 
Brafford,  114  Ky.  96,  70  S.  W.  193,  24  Ky. 
Law  Rep.  864.  But  appellant  contends  that 
this  simply  rendered  the  Judgment  erroneous, 
and  not  void.  It  Is  true  this  direct  question 
has  not  been  passed  upon  by  this  court  In 
a  number  of  cases,  however,  the  court  has 
held  it  to  be  reversible  error  to  render  judg- 
ment against  the  defendant  summoned  in 
pursuance  of  section  78,  in  a  county  other 
than  the  one  In  which  the  action  was  brought 
If  be  was  improperly  Joined  in  the  action. 
Basye  v.  Brown  et  al.,  78  Ky.  553;  Meqnlar 
v.  Rudy,  7  Bush,  432;  Fernold  v.  Speer,  3 
aietc.  4o9;  Randall  v.  Shropshire,  4  Mete. 
327.  And  in  construing  section  79,  Civ,  Code, 
a  Judgment  was  held  to  be  void  where  the 
defendant  was  served  in  a  county  other  than 
the  one  in  which  the  action  was  brought 
or  where  he  resided,  and  he  did  not  make  de- 
fense before  objecting  to  the  jurisdiction  of 
the  court  Ruby  v.  Grace,  2  Duv.  540.  But 
we  are  unable  to  perceive  why  a  distinction 
should  be  made  between  cases  arising  under 
section  78  and  those  arising  under  section 
79.  In  considering  the  question  before  us,  it 
must  be  borne  in  mind  that  this  is  not  a  case 
where  the  court  otherwise  had  Jurisdiction  of 
the  defendants  who  were  nonresidents  of 
the  county  where  the  action  was  brought 
and  the  petition  was  merely  defective,  or 
there  was  an  improper  Joinder  of  parties  or 
of  causes  of  action.  A  Judgment  entered  un- 
der such  circumstances  would  not  be  void. 
Bitzer  V.  Morcke,  111  Ky.  299,  63  S.  W.  771 ; 
23  Cyc.  1092-1094.  Nor  is  It  a  case  where 
the  defendants,  who  were  nonresidents  of 
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the  county,  made  defense  without  objecting 
to  the  jurisdiction  of  the  court,  or  appeared 
and  raised  the  question  of  jurisdiction,  and 
that  question  was  decided  adversely  to  them, 
and  Jadgment  then  entered  from  which  there 
has  been  no  appeal.  In  the  former  case, 
there  would  have  been  a  waiver  of  the  ques- 
tion of  Jurisdiction,  while  in  the  latter  case 
the  court,  having  authority  to  pass  upon  the 
question  of  Jurisdiction,  its  Judgment  would 
have  been  binding  and  conclusive  until  set 
aside  within  proper  time  or  reversed  on  ap- 
peal. The  case  before  us  Is  one  where  the 
only  way  In  which  the  McLean  Justice's  court 
could  acquire  Jurisdiction  of  appellee,  who 
was  a  nonresident  of  the  county  and  was  al- 
so served  outside  of  the  county  where  the  ac- 
tion was  brought,  was  by  proper  Joinder  with 
the  local  defendant,  and  the  record  Itself 
dlscl(^B  that  appellee  was  improperly  Joined 
for  the  purpose  of  giving  the  court  Jurisdic- 
tion of  his  persou.  It  therefore  follows  that 
the  McLean  justice's  court  acquired  no  Ju- 
risdiction over  the  person  of  appellee,  and 
that  the  judgment  rendered  against  him  by 
default  is  void. 

This  view,  we  think,  Is  sustained  by  tbe 
cases  referred  to  above  as  arising  under  sec- 
tion 78,  for,  while  there  Is  no  direct  adjudi- 
cation that  a  ju(^ment  rendered  uuder  such 
circumstances  was  void,  the  court  did  hold, 
in  effect,  that  the  trial  court  acquired  no 
Jurisdiction  of  defendants  who  were  nonresi- 
dents of,  and  served  outside,  the  county 
where  the  action  was  brought,  and  who  were 
not  properly  Joined  as  such  defendants. 
Thus  in  the  case  of  Randall  v.  Shropshire, 
supra,  Shropshire,  as  the  committee  of  Port- 
er, sued  Mahoney  and  Randall  in  Bourbon 
county.  Mahoney  was  served  in  Bourbon 
county,  while  process  was  served  on  Ran- 
dall in  Henry  county.  The  three  causes  of 
action  set  out  did  not  affect  the  defendants 
alllie.  Neither  of  the  defendants  appeared. 
Ju^ment  went  by  default.  Randall  ap- 
pealed, and  In  the  opinion  the  court  said: 
"The  question  arises,  however,  whether  the 
effect  of  such  misjoinder  was  to  give  the 
court  below  jurisdiction  over  the  claim 
against  the  appellant,  who  was  served  with 
process  In  a  distant  county  from  that  In 
which  the  action  was  brought  For  the  ap- 
pellee. It  is  Insisted  that,  as  one  of  the  de- 
fendants to  the  action  was  summoned  In  the 
county  of  Bourbon,  that  court  had  Jurisdic- 
tion as  to  the  other  defendant,  under  section 
106  Of  the  Code,  which  provides  that  every 
action,  except  those  enumerated  in  the  pre- 
vious sections,  'may  be  brought  In  any  coun- 
ty in  which  the  defendant,  or  one  of  several 
defendants,  resides  or  Is  summoned.'  This 
provision  does  not  change  materially  the 
former  law  on  the  same  subject  The  object 
was,  and  Is,  to  prevent  the  Inconvenlaice  and 
hardship,  which  would  result  from  compel- 
ling a  party  to  appear  and  defend  a  civil  ac- 


tion in  any  county  In  the  state,  however  dis- 
tant from  his  residence  or  from  the  county  In 
which  he  might  be  summoned.  He  may  be 
subjected  to  this  hardship  only  in  cases 
where  tbe  cause  of  action  is  local,  or  where 
It  affects  himself  and  others.  The  literal 
construction  now  contended  for  Is,  we  think. 
Inconsistent  with  the  spirit  and  meaning  of 
the  statute,  and  would  practically  defeat  its 
object.  It  would  allow  a  plaintiff  to  unite  In 
his  peUtlon  any  number  of  causes  of  actlou, 
however  unconnected,  either  In  respect  to 
the  parties  or  to  the  nature  of  the  demands, 
and  by  the  service  of  process  on  one  of  the 
defendants.  In  the  county  in  which  tbe  ac- 
tion is  brought  the  plaintiff  will  be  ^titled 
to  Judgment  against  all  the  others,  wherever 
summoned,  unless  they  appeared  and  object- 
ed to  the  misjoinder.  Several  causes  of  ac- 
tion are  allowed  to  be  united  In  the  same  pe- 
tition only  Vbere  each  affects  all  the  parties 
to  the  action,  may  be  brought  In  the  same 
county,*  etc.  Section  111.  The  plaintiff  has, 
in  tbe  present  case,  violated  that  provision 
by  uniting  In  his  petition  several  causes  of 
action,  neither  of  which  affects  all  tbe  par- 
ties, and  all  of  which  could  not  have  been 
brought  In  the  same  county ;  and.  as  a  con- 
sequence of  such  violation,  claims  to  be  en- 
titled to  judgment  against  the  appellant  on 
the  sole  ground  that  he  is  a  defendant  al- 
though improperly  so.  This  would  be.  In  ef- 
fect, to  allow  the  violation  of  one  provision 
of  the  Code  to  constitute  a  reason  for  the 
violation  of  another." 

Following  the  rule  above  laid  down,  we 
conclude  that  appellee  did  not  waive  the  ques- 
tion of  Jurisdiction  by  falling  to  appear  and 
object  to  the  misjoinder.  Nor  was  It  neces- 
sary for  him  to  move  to  set  aside  the  Judg- 
ment, or,  failing  in  that,  to  prosecute  an  ap- 
peal. The  Judgment  being  void,  he  had  tbe 
right  to  attach  it  as  be  has  done  in  this  ac- 
tion. 

Judgment  affirmed. 


WAI/rON-WILSON-RODES  CO.  t. 
McKITRICK. 
(Court  of  Appeals  of  Kentucky.   Jan.  S,  1911.> 

1.  Damages  (§  70*)— Breach  of  Contract— 
Liquidated  Damages. 

Where  parties  to  a  railroad  grading  coo- 
tract  bad  stipulated  the  meaanre  of  duoa;^ 
for  tbe  contractor's  failure  to  perform  and  tbe 
amount  of  damages  flowing  (com  suc^  default  U 
difficalt  of  ascertainment,  tbe  court  will  appl; 
the  agreement  as  the  true  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Dsmages. 
Cent.  Dig.  SS  164-198 :  Dec  Dig.  |  79.*] 

2.  GONTBACTS  (I  40*)  —  SnBBEQUENT  AOBXE- 
JCENT— IHCOBPOBATION  IN  OBlGinAZ.  AOKDE- 
ICENT. 

Parties  to  a  contract  oooJd  not  make  ■ 
sabscquent  agreement  a  part  the  fint  con- 
tract in  the  sense  that  ft  was  originallr  witbia 
the  agreement  when  It  was  not  so  m  fact  thoogii 
it  waa  competent  for  tliem  to  make  such  ajrm- 


•For  olber  caaea  see  aamo  topic  and  soction  NUMBER  In  Deo.  Dig.  Jb  Am.  Dlf.  K«r  No.  8«rl«  *  Sttp'r  Iod«x« 
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meDt  subject  to  the  Hame  terms  and  coaditioDS 
as  the  original  contract. 

[Bid.  Note.— For  other  cases,  see  Goatracts, 
Dec.  Dig.  {  4a*] 

a  OONTBACXS        170*)  —  OOICBTBDOTIQM  —  BT 

Pasties. 

CoDtempoTaneona  constractlon  by  the  par- 
ties is  penaasive  In  arriving  at  the  cimtractual 
intent 

[E)d.  Note.— For  other  cases,  see  Oontracts, 
Cent.  Dig.  S  To3;  Dec  Dig.  i  17a*] 

4.  CosTBACTS  (I  217*)  —  CoHSTBDcnoH  —  Op- 
tion TO  Tekuinate— EnrBCT. 

A  contract  (or  the  construction  of  a  rail- 
road culvert  provided  that,  in  case  of  the  con- 
tractor's neglect  or  disobedience  of  plans  or  di- 
rections, the  principal  may  stop  the  woA,  and 
hold  the  contractor's  outfit  to  complete  the 
same  at  the  contractor's  expense,  and  that  the 
contractor  should  forfeit  a  percentage  of  10  per 
cent,  retained  for  the  work  done.  Another  pro- 
vision declared  that  for  sufficient  and  equitable 
reasons  the  principal  on  giving  10  days  notice 
to  the  contractor  might  sospend  the  execution 
of  the  work  and  annul  the  contract,  in  which 
event  the  contractor  should  be  entitled  to  com- 
pensation for  the  full  amount  of  the  votk  done 
and  the  reserve  percentage,  bat  should  not  be 
entitled  to  any  damage  on  account  of  the  bus- 
Iienslon  or  annulment  of  the  contract,  or  on  ac- 
count of  anticipated  profits,  or  on  account  of 
uncompleted  work.  Held  that,  where  the  prin- 
cipal terminated  the  contract  on  10  days'  notice 
under  such  provision,  the  reason  Involving  no 
fault  or  dereliction  on  the  contractor's  part,  nei- 
ther was  entitled  to  recover  damages  from  the 
other,  and  the  principal  was  bound  to  pay  for 
the  labor  and  materials  fnmiiAed  In  the  work, 
and  also  to  aarrender  a  part  of  the  payments 
retained. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8i  1006-lOOd;  Dec.  Dig.  S  217.*] 

5.  Pabtnebship  (1  237*)— New  Fibu— Debts 
or  Old  Fibu, 

A  new  partnership  Is  not  liable  for  the 
debts  of  the  old  one. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  Dig.  |  237.*] 

Appeal  from  Clrcnit  Court,  Oblo  County. 

Action  by  W.  S-  McKltrlck  against  the 
Walton-WIlson-Itodes  Company.  Defendant 
filed  a  counterclaim.  Judgment  for  plaintiff 
for  less  than  the  relief  demanded,  and  both 
parties  appeal.  Affirmed  on  the  original  and 
reversed  on  the  croes-appeal. 

Heavrln  &  Woodward,  for  appellants. 
Glenn  ft  Slmmei'man,  for  appellee. 

O'REAR,  J.  Appellants,  partners,  were 
contractors,  engaged  In  building  the  M.  H. 
ft  El  Railroad  through  Ohio  county.  They 
sublet  a  portion  of  the  work  to  appellee.  It 
was  for  grading  a  section.  The  contract 
was  written.  Subsequently  they  let  to  ap- 
iwllee  the  work  of  building  a  culvert  on  the 
section  wblch  he  was  grading.  This  agree- 
ment was  evidenced  by  the  following  letter: 
"Hartford,  Ky.,  June  19.  10O7. 

"Mr.  W.  8.  McKltrlc^  R.  F.  D.  #  1, 
Hartford,  Ky. — Dear  Sir:  As  per  agreement 
with  yon  we  haTe  Included  In  your  contract 
for  gradti^  section  44  on  the  M.  H.  ft  B.  B. 
R.  the  box  culvert  masonry  In  cement,  which 


the  chief  engineer  has  planned  for  said  sec- 
tion, at  the  following  prices: 

Box  culvert  In  masonry  cement,  per  cu- 
bic yd.  ...v.....  $5.00 

Paving    2.00 

Haul  on  stone  per  yd.  mile  (one  mile 
free  haul)  65 

Haul  on  sand  per  yd.  mile  (one  mile 
free  haul)  BO 

Haul  on  cement  per  too  mile  (one  mile 
free  hanl)  50 

Reinforced  concrete  exclnslon  of  steel 
per  yd.    8.00 

Steel  for  vslnforoed  concrete,  per  lb.  04 

"This  additional  contract  Is  subject  to  all 
terms  and  conditions  of  your  original  coo- 
tract,  and  Is  made  a  part  thereof.  Yours 
truly,  Walton-Wllson-Rodes  Co.,  per  J.  R. 
McDoweU." 

Appellee,  though  having  had  many  years' 
experience  as  a  contractor  in  grading,  had 
no  experience  In  building  concrete  or  mason- 
ry. He  so  explained  to  appellants.  They 
Insisted  on  bis  doing  the  work,  and,  when  he 
said  that  be  knew  notbli^  of  the  cost  of  ma- 
terial, they  proposed  to  furnish  such  as  was 
needed  at  cost  He  was  delayed  a  while  In 
beginning  tbe  work  on  the  culvert  because 
the  stone  selected  by  him  was  rejected  by 
the  railroad  engineer.  The  cement  was  or- 
dered from  appellants  who  caused  a  car  load 
to  be  shipped  to  Hartford  In  tbe  name  of  au- 
otber  subcontractor.  When  appellee  went  to 
haul  It,  be  found  that  the  doora  were  open, 
that  it  had  rained  on  some  of  It,  and  It  was 
damp  and  damaged.  He  complained  to  the 
carrier's  agent,  as  well  as  to  ai^ellants'  su- 
perintendent, both  of  whom  told  him  to  re- 
move It,  and,  if  It  was  not  In  fit  condition, 
he  would  be  protected  by  the  carrier,  or  by 
appellants.  He  did  remove  32  barrels  of  it, 
and  placed  It  In  an  old  house  near  his  work. 
Tbe  cement  was  rejected  by  the  engineer  as 
unfit  Appellants  bad  charged  appellee  with 
its  cost  price,  $83.20,  and  deducted  the  amount 
from  tbe  monthly  estimates  of  his  work  as 
reported  by  the  engineer  to  appellants.  Tbe 
car  came  during  rainy  weather,  and  could 
not  be  unloaded  promptly.  For  the  delay  the 
carrier  charged  $5  as  demurrage,  which  was 
also  charged  by  appellants  to  appellee,  and 
likewise  deducted  In  his  monthly  settlement 
He  did  not  push  the  work  on  tbe  culvert  as 
tbe  railroad  engineer  desired,  who  complain- 
ed to  the  contractors.  Finally,  about  August 
of  1907,  they  served  on  him  this  written  no- 
tice: "W.  S.  McKltrlck  wiU  take  notice 
that  under  his  contract  with  Walton-Wilson- 
Rodes  Co.  of  date  Feb.  6th.  1«07.  the  said 
Walton-Wllson-Rodes  Co.  elect  to  cancel  and 
annul  so  much  thereof  as  provides  for  a 
box  culvert  at  station  2292x  on  section  44. 
Said  annullment  to  be  effective  30  days  after 
service  of  this  notice,  and  WaltoQ-WIIson* 
Rodes  Co.  undertake  to  compensate  you  for 
material  heretofore  furnished  on  work  done. 
Walton-Wllson-Rodes  Co.,  by  Ernest  Wood- 


•For  other  cues  see  same  topic  and  section  NUHBER  In  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  lodexe* 
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ward,  Atty."  At  that  time  the  culvert  waa 
about  one-half  finished.  Appellants  then  let 
that  Job  to  one  Caaseday,  who  completed  It 
at  a  cost  of  $230  in  excess  of  the  original 
contract  price.  Appellee  bad  on  band  certain 
material  for  nae  In  the  construction  of  the 
culvert  which  was  turned  over  to  and  used 
by  Casseday  In  completing  it  Appellee 
claims  that  he  was  to  look,  and  did  look,  to 
appellants  to  pay  him  for  this  material. 
They  claim  that  he  sold  It  to  Casseday  and 
looked  to  him  for  it.  But  it  develops  that 
they  retained  the  amount  upon  settlement 
with  Casseday.  We  think  the  evidence  as 
well  as  appellants'  condnct,  show  that  appel- 
lee was  to  be  paid  by  appellants  for  the  ma- 
terial. This  suit  was  brought  by  appellee 
to  recover,  first,  the  amount  charged  him  for 
the  cement  and  demurrage ;  and,  second,  for 
the  value  of  the  material  used  by  Casseday 
in  the  cnlvert  Appellants  presented  a  coun- 
terclaim for  the  $230  paid  In  excess  of  ap- 
pellee's contract  price  in  flnlshing  the  job. 
The  circuit  conrt  dismissed  appellee's  claim 
for  the  material,  as  well  as  appellants*  conn- 
terclalm.  The  claim  for  cement,  less  demur- 
rage, was  allowed.  Appellee  also  asserted  a 
claim  for  $275  on  account  of  another  con- 
tract for  work  done  in  Tennessee.  But  the 
circuit  court  disallowed  that  dalm.  An  ap* 
peal  fa  prosecuted  by  Walton-WIlson-Rodes 
Company,  and  a  cross-appeal  by  McKltrlck. 
The  appeal  of  Walton-Wilson-Rodes  Com- 
pany Involves  first  the  correctness  of  the 
Judgment  dismissing  their  counterclaim. 

It  is  not  disputed  in  the  evidence  that  ap- 
pellants paid  Casseday  $290  more  for  finish* 
Ing  the  Calvert  than  th^  would  have  bad  to 
pay  appellee  under  the  contract.  Xor  does 
it  appear  that  the  sum  paid  Casseday  was, 
under  the  circumstances,  unreasonable. 

The  original  cmtract  between  appellants 
and  appellee  contains  two  provisions  for 'ap- 
pellants' taking  charge  of  the  work,  and  re- 
specting the  claims  of  the  respective  parties 
for  damage  thereupon.  Where  the  parties 
in  such  agreement  have  themselves  stipulated 
a  measure  ot  damages,  the  matfer  being  in 
Its  nature  very  uncertain  and  difficult  of  as- 
certainment otherwise,  the  courts  will  apply 
their  agreement  as  the  true  measure  between 
them.  Henderson  Bridge  Co.  t.  O'Conner, 
etc.,  88  Ky.  SOS,  11  S.  W.  IS,  057.  11  Ky. 
Law  Rep.  14&  The  contract  stipulates  first: 
"It  is  further  agreed  and  understood,  if  at 
any  time  the  contractor  shall  refuse  or 
nefdect  to  prosecute  the  work  with  a  force 
sufficient  in  the  opinion  of  Walton-Wllson- 
Rodes  Co.  for  Its  completion  within  the  time 
specified,  in  this  agreementr  then,  and  in 
that  case,  It  Is  agreed  Qiat,  for  fallnre  to 
prosecute  the  work  with  a  force  sofllclent  to 
complete  said  woiIe  within  the  time  spectfled 
herein,  the  company  may  hold  all  the  outfit 
belonging  to  the  contractors  for  the  purpose 
only  of  completing  said  work,  and  further 
Walter- WHson-Rodes  Co.  or  the  en^neer  in 
charge,  or  such  other  person  as  the  engineer 


may  designate,  may  proceed  to  employ  such 
a  number  of  workmen,  laborers,  and  over- 
seers as  may,  In  the  opinion  of  the  said  engi- 
neer and  Walton-Wilson-Rodes  Co.,  be  neces- 
sary to  insure  the  completion  of  the  work 
within  the  time  heretofore  specified,  and  at 
such  wages  as  he  may  find  it  necessary  or 
expedient  to  give,  pay  all  persons  so  em- 
ployed and  charge  the  amount  so  paid  to  the 
contractor,  as  for  so  much  money  paid  to 
the  contractor  on  this  contract,  or  the  said 
Walton-WIIson-Rodee  Co.  may,  at  their  dis- 
cretion, for  the  failure  to  prosecute  the  vrotk. 
with  an  adequate  force,  for  noncompliance 
with  their  directions  In  regard  to  the  manner 
of  constructing  It  or  for  any  other  omission 
or  neglect  of  the  requirements  of  tbia  agree- 
ment and  specifications  on  the  part  of  the 
contractor,  declare  this  contract  abandoned, 
which  declaration  of  abandonment  shall  ex- 
onerate said  Walton-Wllson-Bodea  Co.  from 
any  and  all  oblations  and  liabilltleB  arising 
under  tbls  contract,  the  same  as  if  this  agree- 
ment had  never  been  made,  and  the  reserved 
percentage  of  ten  per  cent,  upon  any  work 
done  by  the  contractor  may  be  retained  for- 
ever by  the  said  company.'*  And  second:  "It 
la  further  understood  and  agreed  that  for  suf- 
ficient and  equitable  reason  or  cause,  Walton* 
Wllson-Rodea  Co.  shall  have  the  right,  upon 
giving  10  days'  notice  to  the  contractor  to 
suspend  the  execution  of  or  annul  this  con- 
tract, in  which  event  the  contractor  shall  be 
entitled  to  estimates  and  compensation  for 
the  full  amount  of  the  work  done  In  acconl- 
ance  with  terms  of  this  contract  up  to  tbe 
time  of  such  suspension  or  annulment,  tlie 
reserved  percentage  will  be  paid  to  the  con- 
tractor, but  the  contractor  shall  not  be  enti- 
tled to  any  damages'  on  account  of  such  sus- 
pension and  annulment,  or  on  account  of  any 
anticipated  profits  on  uncompleted  work." 

It  will  be  observed  that  there  is  not  a  pro- 
vision for  annulling  a  part  of  the  contract 
The  letter  of  June  1^  1907,  which  seems  to 
have  been  assented  to  by  an>ellee,  in  terms 
Is  a  part  of  the  original  contract;  but  It  also 
says  "this  additional  contract  is  subject  to- 
all  terms  and  conditions  of  your  original  con- 
tract" As  a  matter  of  tact  tbe  second  con* 
tract  was  an  ind^ndent,  a  new  contract 
The  original  contract  was  complete  in  itself, 
and  In  troth  did  not  comiirlse  the  building  oT 
the  culvert  The  effort  of  the  parties  was  to 
make  the  second  subject  to  the  same  terms  as 
the  flrat,  whldi  it  was  competent  for  them 
to  do  by  AdapOxm,  but  they  could  not  make 
it  a  part  of  the  first  in  the  sense  that  It  was 
originally  wltliln  the  agreemmti  whm  it  was 
not  The  treatmoit  of  the  lattw  ctmtract  1^ 
both  parties  was  as  if  It  was  a  separate.  In- 
dependent contfact  In  vieir  of  Its  •oBie> 
what  ambiguous  terms  and  cSmraeto',  the- 
contemporaneous  construction  by  the  parties 
is  persuasive  as  to  its  real  nature  and  intnit 
It  will  therefore  be  treated  as  a  separate- 
contract,  and  as  embodying  aU  tiie  condlttons- 
of  the  original  contract  bjr  adoption,  In^nd- 
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Ing  tboee  quoted  above,  wblcb  quotations  are 
the  only  features  necessary  to  be  considered 
on  this  appeal,  except  that  tbe  original  pro- 
vided that  all  tbe  work  undertaken  was  to 
be  completed  by  September  1,  1907.  In  its 
nature  the  work  on  tbe  culvert  had  to  pre- 
cede the  work  In  completing  the  grade  over 
the  culvert 

It  Is  not  pretended  that  appellee  did  not 
have  a  sufficient  force  on  the  culvert,  or  that 
he  failed  to  comply  with  Walton-Wllson- 
Rodes  Company's  direction  in  the  manner  of 
constructii^  it,  or  omitted  or  neglected  any 
of  the  requirements  of  the  contract  and 
specifications,  any  of  which  would  have,  un- 
der the  terms  of  the  first  condition  quoted 
above,  entitled  appellants  to  have  declared 
the  contract  abandoned.  In  bu(A  an  event  the 
contract  stipulated  that  appellee  was  to  have 
no  claim  for  damages  for  not  being  allowed 
to  finish  the  work,  and  that  the  10  per  cent 
retained  theretofore  on  the  monthly  esti- 
mates would  be  taken  by  appellants  as  liq- 
uidated damages  for  his  failure  described. 
The  fact  was  the  letting  of  this  culvert  work 
to  appellee  was  in  the  nature  of  an  emergen- 
cy job;  the  original  contractor  for  It  having 
failed.  Appellee  took  It  late,  and  under  pro- 
test, as  well  as  without  adequate  equipment 
or  experience.  The  season  was  unusually 
rainy.  It  rained  nearly  every  day  the  whole 
summer.  The  work  was  thus  Intermpted. 
Appellee's  other  work,  equally  urgent  and  Im- 
portant, was  suffering  somewhat  from  the 
same  causes.  He  was  by  temperament  a  slow, 
plodding  maa  He  waa  60  years  old.  These 
circumstances  were  doubtiess  in  the  minds  of 
appellants  "snffldent  and  equitable  reason" 
for  annulling  the  contract  upon  10  days*  no- 
tice, as  they  did.  It  will  be  observed  that  the 
two  paragraphs  of  the  contract  dealing  with 
the  right  of  the  princbiQl, contractor  to  stc^ 
work  of  the  subcontractcr  relates  effect  to 
the  cause  not  unreasonably,  in  this:  In  the 
first,  It  la  for  neglect  or  disobedience  of  plans 
or  directions  which  Justifies  the  principal's 
stopping  the  subcontractor,  without  notice, 
cuttli^  off  bis  claim  for  future  benefits  under 
the  contract  and  sequestering  the  res^e 
which  had  been  held  back  as  a  kind  of  secnrl- 
ty  for  his  faithful  performance.  The  second 
rests  upon  "sufficient  and  equitable  reasons" 
appearing  to  the  principal,  involving  no  fault 
or  dereliction  of  the  other  party,  but  which 
nevertheless  In  view  of  all  the  circumstances, 
arising  perchance  after  the  ccmtract  had  been 
partly  performed,  made  it  expedient  that  the 
contract  be  then  terminated.  Therefore,  It 
was,  the  principal  agreed  not  to  hold  back 
any  part  of  the  10  per  cent.,  reserved  pay- 


ments, or  to  retain  material  or  labor  fur- 
nished in  the  work,  but  to  pay  for  all  these. 
This  did  not  contemplate  that  any  damages 
would  accrue  either  way,  because  it  is  ex- 
pressly said  that  the  subcontractor  should 
not  have  damages  In  such  event  and  the  re- 
linquishment of  all  claim  to  the  reserve  fund, 
and  to  material  and  labor  already  furnished. 
Implies  clearly  that  damages  were  not  to  be 
claimed  from  the  subcontractor.  In  truth, 
"equitable  reasons  or  cause"  for  terminating 
the  contract  Imply  that  upon  a  balancing  of 
the  entire  situation  the  parties  should  be 
set  simply  where  they  were  in  the  beginning, 
which  Is  to  say  the  subcontractor  paid  for 
what  he  bad  done,  and  the  other  party  to 
take  the  situation  as  It  then  was,  and  as  if 
the  contract  had  never  been  made.  Thus  ve 
c(nwtnie  the  clauses  above  quoted.  And  so 
It  seems  the  parties  themselves  construed 
them  at  the  time;  tot  the  evldeuce  discloses 
that  the  notice  of  10  days  was  given  contain- 
ing an  offer  to  pay  for  material  furnished. 
App^lants*  managing  membor  testified  that 
the  books  of  his  company  show  that  the  10 
per  cent  retained  on  the  monthly  estlmatra 
was  owing  appellee.  Appellants  undertook 
to  procure  a  settlement  for  the  material  left 
on  hand.  They  did  not  claim  until  after  this 
siiit  was  brought  against  them  anything  on 
the  matter  now  asserted  as  a  counterclaim. 
They  continued  to  credit  bis  account  by  Items 
accndng  since,  and  have  even  paid  him  some 
small  amounts  cm  tlds  account  since  this  suit 
was  b^nn.  The  counterclaim  was  pn^rly 
dismissed.  But  the  claim  of  appellee,  we 
think,  should  have  bera  allowed.  (Less  one 
Item  of  91B  for  use  of  derrick  and  tools  by 
Cosseday,  which  is  not  Included  in  appel- 
lants' undertaking.)  It  also  develops  that 
by  mistake  980  was  credited  to  Casseday 
which  should  have  been  credited  to  appellee. 
So  the  10  per  cent  on  the  culvert  work  done 
by  appellee  should  have  been  allowed  to  him. 

As  for  the  Item  of  cement,  we  See  no  reason 
for  disturbing  the  chancellor'B  finding. 

The  claim  for  the  9275  growing  out  of  the 
Tennessee  work  It  dev^ops  ms  agahist  an- 
other firm,  comprising  four  of  the  m«nbers 
of  appellant  firm,  but  Including  one  not  now 
a  member.  The  present  firm  also  embraces 
new  parties.  The  new  partnership  Is  not 
liable  for  the  debtt  of  the  old  one.  That 
claim  should  be  dismissed  without  prejudice. 

This  suit  does  not  involve  any  account  for 
work  done  or  payments  made  or  owing  on 
the  grading  contract 

The  judgment  is  affirmed  on  the  original 
and  reversed  on  the  cross-appeaL  Remand- 
ed for  judgment  in  conformity  herewith. 
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BMMERT  T.  ALDRTDGE  et  aL 

(Supreme  Court  of  Missouri.    DiTlsion  No.  1. 
Not.  30.  mOi) 

1.  JcDOiCEnT  (I  747*)— Rib  Judicata. 

A  decree  in  an  action  to  quiet  title,  which 
found  in  terms  that  defendant  was  the  owner  of 
the  homestead  and  dower  estate  of  a  widow  in 
the  premises  specifically  described  in  the  peti- 
tion, for  the  bfe  of  the  widow,  definitely  ad- 
judicated defendant's  interest  in  the  premises 
and  is  conclusire  as  to  his  fatcrest  in  the  prem- 
ises in  a  anbseguent  partition  mAt  between  the 
same  parties. 

[Ed.  Note,— For  other  cases,  see  Judgment, 
Cent.  IMg.  {§  1284-1296;  Dec  T>ig.  f  747.*] 

2.  Judgment   (j   713*)  —  CJorcldsivkn ess- 
Ma  ttebs  Concluded. 

A  decree  in  a  former  suit  not  appealed 
from  binds  the  party  thereto  in  a  subseqoent  ac- 
tion with  respect  to  what  be  could  have  shown 
in  the  former  suit,  as  well  as  with  respect  to 
what  was  proven  and  established,  so  that  where 
defendant's  interest  in  jK'emises  was  adjudicated 
by  a  decree  in  an  action  to  quiet  title  from 
which  he  did  not  appeal,  lie  cannot  in  a  subse- 
quent partition  action  show  a  greater  interest 
in  tbe  land  under  another  source  of  title,  as  he 
should  have  shown  ^  (rf  hia  interest  in  the 
former  suit. 

[Ed.  Note.~FoT  other  cases,  »ee  Judgment, 
Cent  Dig.  »  1234r-124l;  Dw/Dig.  1  713.*] 

Appeal  from  Gircnlt  Ck>nrt,  IScliiiyler  Coun- 
ty ;  Nat.  M.  Shelton,  Jndge. 

Action  by  Alice  Emmert  against  Haz  Ald- 
ridge,  Lewis  StarbndE,  and  others.  From  a 
Judgment  for  plaintiCT,  defendant  Starbuck  ap- 
peals. Affirmed. 

Fogle  &  Fogle,  for  appellant    Hlgbee  & 

Mills,  for  respondent 

GRAVES,  J.  The  present  action  la  one  In 
partition  seeking  the  division  of  120  acres  of 
land  In  Schuyler  county.  The  petition  avers 
that  one  Charles  Aldridge  died  in  seised 
of  this  land,  and  then  charges  that  the  plain- 
tiff and  defendants  are  the  heirs  at  law  of 
the  said  Charles  and  such  persons  as  have 
purchased  from  his  widow  and  heirs  at  law. 
"XTie  respective  interests  of  children  and  grand- 
children are  pleaded  and  set  out  Prayer  is 
for  the  sale  of  the  premises  and  partition  of 
the  proceeds.  In  the  petition.  It  Is  averred 
that  the  defendant  Lewis  Starbuck  had,  since 
the  death  of  Charles  Aldridge,  acquired  the 
homestead  Interest  of  the  widow  and  what- 
ever right  some  of  the  heirs  had  In  the  prop- 
erty. By  answer,  defendant  Max  Aldridge 
admits  that  be  has  parted  with  his  Interest 
to  defendant  Starbuck.  The  answer  of  Star- 
liuck  and  the  reply  really  make  the  Issues  In 
the  case. 

Starbuck,  by  answer,  pleads  (1)  a  general 
denial,  (2)  that  he  Is  the  absolute  owner  of 
one  forty  which  he  describes,  and  (3)that  he 
owns  In  fee  three-elevenths  of  tbe  other  two 
forties.  By  prayer  he  asks  the  court  to  abate 
this  suit  until  he  can  try  the  rights  of  title 
to  the  forty  claimed  absolutely  by  him,  and 
further  asks  that  if  this  request  be  refused. 


tlten  all  his  Interesta  be  set  off  to  him  tn  con- 
tiguous parts. 

By  amended  answer,  Mar  N.  Aldridge  claim- 
ed to  have  bought  the  Interest  of  two  of  tbe 
heirs  since  the  institution  of  the  salt  The 
reply  Is  short  and  best  speaks  for  itself  thus : 
"Plaintiff  for  reply  admits  that  defendant 
Starbuck  is  tbe  owner  of  three-elevenths  of 
land  described  in  the  petition  by  having  ac- 
quired the  Interests  of  Max  Aldridge,  Irwin 
L.  Aldridge,  and  Charles  L.  Aldridge,  bnt  de- 
nies that  he  has  any  other  or  greats  Inter- 
ests In  said  lands.  Plaintiff  denies  that  the 
defendant  Max  Aldridge  has  acquired  the  In- 
terests of  Ann  I.  Munn  or  Hannah  M.  Matler 
In  said  lands.  Plaintiff  avers  that  the  sev- 
eral Interests  of  the  parties  to  this  action 
were  ascertained  and  determined  by  this 
court  by  the  Judgment  rendered  in  the  case 
of  Wm.  F.  Aldridge  et  al.  v.  Aldridge  et  aU 
at  the  May  term  of  this  court,  1907;  that 
by  said  Judgment  it  was  duly  determined  that 
defendant,  Starbuck,  had  three-elevenths  in- 
terest in  said  land  and  no  more." 

The  decree  of  the  circuit  court  referred  to 
In  the  foregoing  reply  was  one 'entered  upon 
a  retrial  of  the  cause  after  an  opinion  of  this 
court  In  the  recent  case  of  Aldridge  et  nL  v. 
Aldridge  et  al.,  202  Mo.  S63,  101  S.  W.  42. 
The  original  suit  was  one  to  quiet  title  un- 
der Rev.  St.  1899,  i  650  (Ann.  St.  1906,  p.  667\ 
In  that  case,  Starbuck  was  one  of  the  defend- 
ants and  litigated  the  case.  The  details  can 
be  gathered  from  our  recent  opinion. 

Tbe  part  of  the  decree  upon  retrial  of  the 
cause  which  strikes  at  the  rights  of  Starbuck, 
thus  reads:  "Xow,  on  this  7th  day  of  May. 
1907,  this  cause  again  coming  on  for  hearing, 
the  parties,  plaintiffs  and  defendants  appear, 
and  in  obedience  of  the  mandate  of  the  Su- 
preme Court  reversing  the  Judgment  of  this 
court  rendered  In  this  cause  on  May  13,  1904. 
said  Judgment  Is  set  aside,  and  the  cause 
being  submitted  to  the  court,  after  hearing 
all  the  evidence  the  court  finds  that  Lewis  M. 
Starbuck  is  the  owner  of  the  homestead  and 
dower  estate  of  Amelia  J.  Aldridge,  widow  of 
Charles  Aldridge,  deceased.  In  the  premises  de- 
scribed In  plalntlfTs  petition,  to  wit :  North- 
east one-fourth  of  southwest  quarter  and 
northwest  one-fourth  of  southeast  quarter  of 
section  3,  and  northeast  one-fourth  of  south- 
west quarter  of  section  ten  (10),  township 
sixty-four  {&4),  range  fourteen  (14),  in  Schuy- 
ler county,  Missouri,  for  and  during  the  life 
of  Amelia  J.  Aldridge,  and  that  subject  to 
said  homestead  and  dower,  the  parties  hereto 
are  each  seised  in  fee  of  the  following  undi- 
vided Interests  respectively  in  said  premises, 
to  wit:  William  F.  Aldridge,  Alice  Enmiert, 
whose  full  name  Is  Charity  Alice  Ehnmert, 
Elsie  A.  Meeker,  Ohio  R.  Meeker.  Anna  I. 
Munn,  Hannah  M.  Matley,  and  Solomon  G- 
Aldridge  of  an  undivided  one-eleventh  part 
thereof;  that  Earl  M.  Wray  and  Ellsworth 
C.  Wray  are  each  seised  of  an  undivided 
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three^lerenthB  part  of  said  premises,  and 
the  homestead  and  dower  interests  atoresatd. 
It  Is  therefore  considered  and  adjudged  that 
said  several  parties  hereto  are  each  seised  of 
said  reepoctlve  interests  In  said  premises,  as 
aforesaid,  and  it  Is  further  adjudged  the 
plaintiffs  recover  the  costs  of  this  action  from 
defendants  and  that  execution  issue  therefor." 

This  decree  was  never  appealed  from  and 
was  pleaded  and  placed  in  evidence  In  the 
partition  case  now  before  ns. 

From  the  record  it  appears  that  Starbuck 
is  claiming  the  absolute  title  to  40  acres  of 
the  land,  because  this  particular  forty  was 
acquired  by  Charles  Aldrldge  In  185T,  and 
that  Charles  and  bis  wife  Amelia  lived  upon 
It  as  their  homestead  since  that  time  to  the 
death  of  Charles  in  1903.  The  exact  conten- 
tion Is  briefly  stated  by  counsel  thus :  "Lewis 
Starbuctc  now  contends  that  he  Is  the  owner 
In  fee  of  the  above-described  fort7  acres  of 
land  for  the  following  reasons:  (a)  That  un- 
der the  laws  of  Missouri  of  1865,  the  wife  of 
Charles  Aldrldge  was  entitled  to  a  fee  In  her 
homestead  Interests  in  said  land,  (b)  That 
subsequent  enactments  of  the  Legislature  of 
Missouri  could  In  no  wise  affect  the  Interests 
Amelia  Aldrldge  had  In  the  lands  of  her  hus- 
band, acquired  prior  to  the  date  of  said  en- 
actments, (c)  That,  having  conveyed  all  her 
homestead  rights  to  defendant,  Starbuck,  he 
Is  therefore  entitled  to  the  fee  In  the  describ- 
ed forty  acres  of  land." 

Plaintiff  contends  the  title  was  fully  adju- 
dicated by  the  former  decree. 

The  result  of  the  trial  nisi  resulted  in  a 
decree  of  partition,  as  prayed  for  by  the  plain- 
tiff's petition;  defendant  Starbuck  appealing 
to  this  court  upon  the  one  question  just  here- 
inabove quoted  from  brief  of  his  counsel.  The 
question  as  to  the  abatement  of  the  suit  until 
his  title  could  b^  tested  by  ejectment  seems 
to  hare  been  lost  sight  of  in  the  trial  below 
and  is  not  pressed  here.  The  plea  of  abate- 
ment seems  to  have  been  waived  and  to  have 
dropped  out  of  the  case.  Plaintiff,  as  above 
stated,  among  other  things  urges  former  ad- 
judication. 

1.  One  sufficient  answer  may  thus  be  made 
to  the  contention  of  the  defendant,  Starbuck. 
In  the  formep  suit  to  declare  title,  the  trial 
«>urt,  by  its  decree  above  quoted,  undertook 
to  and  did  adjudicate  all  the  Interest  that 
Starbuck  had  in  this  property.  In  such  decree 
his  Interest  Is  clearly  and  thoroughly  defined 
by  the  court  The  purpose  of  the  suit  under 
section  650  was  to  bare  his  Interests  deter- 
mined and  they  were  determined.  This  de- 
cree, nnappeaJed  from,  as  it  Is,  should  end 
the  matter.  It  cannot  be  attacked  In  this,  a 
collateral  proceeding. 

Defendant,  Starbuck,  however.  In  the  course 
of  trial  urged  that  the  question  he  now  urges 
here  was  not  litigated  In  the  former  suit. 
That  is  to  say,  he  now  contends  that  the  ques- 
tion as  to  whether  or  not  he  took  an  absolute 
title  to  this  homestead  40  acres  was  not  lit- 
igated in  that  case.  It  is  useless  to  go  over 
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the  old  case  to  see  Just  what  was  litigated. 
The  final  Judgment  shows  that  Starbuck's  ti- 
tle was  litigated.  If  Starbuck  neglected  to 
open  up  to  the  trial  court  one  avenue  of  evi- 
dence through  which  said  avenue  the  trial 
court  could  see  title  in  him.  It  is  too  late  to 
urge  It  now  as  against  this  plea  of  res  ad- 
Judlcata. 

In  the  recent  case  of  Spratt  t.  Early,  199 
Mo.,  loc.  dt  500,  97  S.  W.  928,  this  court  In 
banc,  said:  "What  Is  urged  In  the  pr^nt 
action  could  have  been  urged  In  the  former 
action.  The  first  action  Involved  the  whole 
lot,  and  tills  a  part  of  the  lot.  The  parties 
are  Identical ;  and  the  exact  contention  made 
in  this  suit  could  have  been  made  In  the 
other.  Plaintiff  did  not  deem  It  proper,  for 
reasons  perhaps  best  known  to  himself,  to 
make  the  contention.  That  he  could  have 
presented  the  mattet  goes  without  questlou. 
When  evidence  was  Introduced  as  to  the 
homestead  rights  of  Mrs.  Duffy,  for  the  pur- 
pose of  disrobing  the  conveyance  of  the  al- 
leged fraud,  the  plaintiff  could  have  shown 
and  should  have  shown  that  there  was  an 
excess  over  and  above  the  homestead  Inter- 
est, which  could  be  impressed  with  the  fraud. 
Had  he  done  so,  this  court  would  have  so 
said  In  the  former  opinion.  Parties  cannot 
be  permitted  to  try  their  cases  by  piecemeal. 
Whatever  should  have  been  in  the  first  case, 
for  the  purpose  of  passing  upon  the  question 
of  former  adjudication,  will  be  considered  to 
have  been  there." 

In  the  Spratt  Case,  we  called  attention  to 
the  case  of  Donntil  t.  Wright,  147  Mo.,  loc. 
clt  047,  49  S.  W.  875,  whereat  Jndge  Brace, 
for  court,  reviewed  the  case  law  upon  the 
subject,  and  succinctly  annonnced  the  rule 
thus:  "The  plea  of  res  adjudlcata  applies, 
except  In  special  cases,  not  only  to  points 
upon  which  tlie  court  was  actually  required 
by  ihe  iHirtles  to  form  an  opinion  and  pro- 
noonce  a  judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litigation, 
and  which  the  parties,  exercising  reasonable 
diligence,  might  faave  brought  forward  at  the 
time." 

We  therefore  say  that  when  Starbnck  was 
called  into  court  in  the  case,  under  section 
650,  to  have  hla  title  ascertained  and  deter- 
mined, he  should  have  disclosed  to  the  court 
all  of  his  avenues  of  title,  whatever  they 
may  have  been.  If  he  had  title  to  this  one 
40  acres  by  reason  ef  the  homestead  act  of 
1805  (Gen.  St  1805,  c.  Ill)  and  the  deed 
from  Mrs.  Aldrldge,  it  was  hta  duty  to  have 
urged  the  matter  to  the  court  at  that  time. 
Under  the  rule,  the  matter  has  been  as  fully 
adjudicated  as  If  It  had  been  speclfleally  ten- 
dered and  adjudicated.  It  was  but  one  meth- 
od by  which  he  could  show  bis  alleged  title 
to  the  court  A  litigant  having  several  de- 
fenses to  plaintiff's  claim  of  title,  cannot 
split  them  up  and  litigate  them  by  piecenieui 
In  several  different  suits. 

Tlie  plea  ol  former  adjudication  In  this 
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case  Is  good,  and  wttliln  itself  requires  the 
affirmance  of  the  present  Judgment. 

2.  But  let  us  make  another  suggestion  up- 
on the  question  of  res  adjudlcata  before  dis- 
posing of  defendant's  contention.  In  the  old 
case,  under  section  QSO,  defendant  claimed 
and  was  adjudged  title  In  fee  simple  b;  the 
lower  court.  He  rested  bis  title  upon  two 
documents,  (1)  a  document  by  which  Charles 
Aidrldge  purported  to  convey  to  Amelia  Al- 
drldge  the  120  acres  for  life,  with  remainder 
to  a  son,  Charles  L.  Aidrldge,  and  (2)  a  deed 
from  Amelia,  the  widow,  and  Charles  L., 
the  son.  By  our  opinion  (202  Mo.,  loc  cit. 
575,  101  S.  W.  42),  the  first  Instrument  was 
held  void.  If,  therefore,  when  the  case  came 
up  for  retrial  tn  the  circuit  court  defendant 
had  other  claims  of  title,  he  would  be  dere- 
lict In  not  urging  them. 

Defendant  coutends  that  under  the  home- 
Stead  act  of  1SG5  the  widow  had  a  vested 
right  to  a  peculiar,  prospective  homestead  In- 
terest, which  subsequent  legislation  as  to 
homesteads  could  not  change.  It  may  be 
that  an  tnterestlug  discussion  could  be  made 
on  the  point,  but  why  make,  if  we  are  right 
In  the  conclusions  reached  In  our  first  para- 
graph? If  we  reach  a  conclusion  adverse  to 
the  contention  the  result  is  an  affirmance, 
and  we  reach  as  a  result  a  conclusion  favor- 
able to  defendant's  contention  on  this  ab- 
stract question,  yet  the  result  Is  an  affirm- 
ance of  the  judgment.  We  are  so  well  satis- 
fied with  the  views  expressed  on  the  ques- 
tion of  res  adjudicata,  that  we  will  leave  a 
discussion  of  the  vested  right  question  to  a 
case  where  it  becomes  the  sole  determining 
issue. 

3.  Another  Interesting  feature  of  the  vest- 
ed right  question  in  this  particular  case 
might  be  suggested.  Under  the  admissions, 
Charles  Aidrldge  acquired  and  settled  upon 
this  laud  in  1857.  He  and  his  wife  occupied 
the  land  to  1903  when  Aidrldge  died.  Our 
first  exemption  statute  relating  to  the  wife's 
interest  In  the  homestead  seems  to  be  section 
11  of  the  act  of  March  23.  18G3  (Acts  of 
18C2-C3,  p.  23).  Under  this  section,  she  only 
took  a  life  estate.  Then  came  the  act  of 
18G5  and  later  the  act  of  1875  (Laws  1875, 
p.  60)  and  its  subsequent  amendments.  Note, 
then,  that  when  Mrs.  Aidrldge  actually  set- 
tled upon  this  land  as  a  prospective  home- 
steader she  bad  m>  homestead  rights.  Then 
the  act  of  1802-63  gave  a  life  estate  only. 
Then  came  the  act  of  1865  giving  a  fee  es- 
tate, and  then  the  act  of  1875  and  subsequent 
acts  returning  to  a  life  estate. 

Quiere.  'When  did  the  vested  right  of  Mrs. 
Aidrldge  attach,  if  there  be  such  a  thing  as 
a  vested  right  in  a  prospective  future  home- 
stead for  the  wife?  We  leave  the  suggestion 
with  counsel. 

Upon  the  whole,  this  case  has  been  well 
tried  and  the  judgment  will  be  and  Is  af- 
firmed.  All  concur. 


SMITH  T.  EIENE  et  al. 

(Sapreme  Court  of  Missouri,  Divi^n  No.  1. 
Not.  80,  1910.) 

1.  Judgment  (J  273*)  —  feNTST  Nunc  Pna 
Ttj  no— Notice>— Necesbitt. 

Where  the  court,  without  notice  to  defend- 
ants, set  aside  the  judgment  rendered,  and  en* 
ter«d  a  new  one  nuoc  pro  tunc,  tbe  latter  was 
not  void  for  want  oc  notice,  the  defendants 
being,  in  contemplation  of  law.  In  court  by  vir- 
tue of  the  original  Mrvice  on  them  and  of  theU 
pending  motions  for  new  trial  and  In  arrest. 

[Ed.  Note.— For  other  nses,  see  Judgment, 
Cent  Dig.  H  S2&-S41;  Dee.  Dig.  1  273.*] 

2.  JnoOMENT  n  278*)— NcKO  Pbo  Tuno— No- 
tice—Waives. 

Where  defendants  moved  to  set  aside  a 
jadgment  nunc  pro  tunc  and  to  quash  executioo 
issaed  thereon  and  appealed  from  an  adverse 
ruling,  they  waived  any  objection  on  the  ground 
of  want  of  notice  of  the  nnnc  pro  tune  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Judgment^ 

Dec.  Dig.  8  273.*] 

3.  MoniciPAL  CoBPOBATXONS  (5  570*)  — Spe- 
cial Tax  Bill—Judguent— UEquiBTTEs. 

A  Judgment  in  a  suit  on  a  special  tax  bilt 
against  described  land,  which  on  its  Cace  show- 
ed the  parties  plaintiff  for  whom  and  against 
what  property  a  lien  was  adjudged,  and  which, 
when  considered  in  conDectfon  with  the  ante- 
cedent entries  of  the  record,  showed  that  It  re- 
lated to  defendants,  was  suffidenL 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
OnrDorations.  Cent.  Dig.  i  1284:  Dec  Dig.  f 
570.*] 

4.  Municipal  Cobpobations  (f  686*)— Acnoir 
ON  Special  Tax  Bill— Judgment. 

The  court,  in  a  suit  on  a  special  tax  hill 
against  a  lot  described,  may  not  render  a  per- 
sonal jndgment  against  defradants,  who  are 
parties  merely  because  they  are  anroosed  to 
nave  an  interest  in  the  lot,  and  the  judgment 
is  a^iost  the  lot,  to  be  discharged  by  the  pay- 
ment of  the  money  fonnd  due. 

[Ed.  Note. — For  other  cases,  see  Mnoici'iwl- 
Corporations,  Cent  Dig.  ||  1304-1306;  Dec 
Dig.  I  586.*] 

JuDGUKNT  (18  244,  SIC*)  —  BsquiSFras— 

NAUXS  or  PAKTIBB. 

The  names  of  the  parties  to  a  judgment 

should  appear  In  full,  but  where  they  do  not, 
the  judgment  may  be  corrected  on  motion,  for 
the  defect  does  not  go  to  the  substantial  ri^ta 
of  tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig,  |8  43(>,  4S9,  601-003;  Dec  Di*.  » 
244,  31()>] 

6.  Municipal  CoitPOBATionB  (8  670*)  — Spe- 
cial Tax  Biixs-^udoment— Bjequisitbs. 
Under  Kansas  City  Charter,  providing  that 
in  actions  for  real  estate  taxes  it  Is  only  nec- 
essary to  make  defendants  those  having  an  in- 
terest in  the  land  at  the  oommen cement  of  tli« 
suit,  and  declaring  that  the  judgment,  if  for 
plaintiff,  shall  be  that  plaintiff  recover  the 
amount  found  due  and  costs  of  suit,  to  be  Ifrimi 
on  tbe  real  estate  against  which  the  tax  is 
charged,  a  judgment  in  a  suit  on  a  tax  bill 
which  seta  out  the  names  of  the  parties,  and 
which  adjudges  that  plaintiff  recover  a  specified 
sum,  and  that  the  jndgment  shall  be  a  special 
lien  on  the  property  described,  is  sufficient. 

'  [Ed.  Note.— For  other  cases,  see  Umiicipa) 
Corporations,  Cent  IMg.  |  12S4;  Dec  Dig.  f 
570.*] 
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7.  JuDOMEivT  (I  203*)  —  FiNJLi.  SvoQiasm— 
Statutes. 

A  petition  coDtaiaed  a  count  in  ejectment 
tuised  on  a  sheriffs  deed,  under  a  judgment  in  a 
suit  on  a  special  tax  bil],  and  a  count  demand- 
ing a  recovery  of  tbe  taxes  paid  hj  the  pur- 
chaser  in  the  event  the  tax  deed  was  declared 
void.  The  court  rendered  judgment  for  defend- 
ants on  tbe  flnt  conn^  permitted  plaintiff  to 
file  an  amended  petition  as  to  the  second  count, 
and  then  continued  the  cause.  Plaintiff  amend- 
ed the  second  count  and  on  a  trial  obtained  a 
jadgment  thereon.    Held  that,  under  Rev.  St. 

If  see.  694.  773  (Ann.  St.  1906.  pp.  619, 
703,  750),  authorizing  the  Joinder  of  causes  of 
action  providing  for  separate  trials  thereon,  and 
declaring  that  only  one  final  judgment  shall  be 
given,  the  judgment  on  the  amended  second 
count  was  a  final  Judgment,  because  tbe  second 
count,  as  amended,  vas  in  eftect  an  independent 
action,  since  tbe  action  stated  in  original  sec- 
ond count  was  prematurely  brought,  as  it  bad 
no  existence  until  after  the  rendition  of  the 
Judgment  on  the  first  count. 

fEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  9S  361,  9S4;  Dec.  Dig.  |  203.*] 

8.  Process  (8  6*)—  Necessitt— Amikdkd  Pi- 
TioN— New  Cause  or  Action. 

Where  an  amended  petition  allowed  hy  the 
court  after  rendition  of  judgment  is  in  effect  a 
petition  in  a  new  action,  defendants  are  entitled 
to  service  of  process. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  S  5;  Dec.  Dig.  |  6.*] 

9.  Afpeabance  (S  20*)— Nonsebticb  of  Pbo- 
CEBS— Waives. 

A  defendant  appearing  and  contesting  each 
step  in  the  trial  of  a  cause,  founded  od  an 
amended  petition  stating  a  new  cause  of  action, 
thereby  waives  service  of  process. 

(E!d.  Note.— For  other  cases,  see' Appearance, 
Cent.  Dig.  ||  01-102;  Dec.  Dig.  |  20.*] 

10.  Municipal  CoBPOEATioNa  (|  677*)  — Bn- 
poBcnuNT  OF  Spkciai.  Tax  Bixx»— Sales. 

The  failure  of  the  sheriff  to  give  to  the 
purcfaaser,  at  a  sale  under  a  judgment  enforcing; 
a  special  tax  bill  against  described  land,  a 
certificate  of  purchase,  does  not  invalidate  tbe 
execution  under  which  tbe  sale  was  had,  even 
though  tbe  law  requires  a  certiScate,  as,  at 
most,  it  could  only  affect  the  sale. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  577.*] 

11.  Municipal  Cobpohations  (I  577*)  — En- 
foecement  of  Special  Tax  Bills- Sales. 

Under  Kansas  City  Charter  of  1889,  pro- 
viding that  the  lien  tor  city  taxes  shall  be 
enforced  as  in  other  cases  of  judgment,  and  dp- 
daring  that  a  sale  under  such  a  judgment  and 
execution  shall  be  free  from  redemption,  the 
sheriff  selling  land  under  an  execution,  issued 
on  a  judgment  enforcing  a  special  tax  bill,  need 
not  give  a  certificate  of  ptirchase. 

[Ed.  Note.— For  otber  cases,  see  Municipal 
Corporatioiis,  Dec.  Dig.  |  577.*] 

12.  Apfbabance  (S  25*)  —  Aubndhentb  —  Ob- 
jections—Waiver— Pleading. 

Where  defendants,  residents  and  nonresi- 
dents, appeared  in  court  after  the  allowance  of 
an  amended  petition  after  tbe  publication  of 
the  order  to  me  nonresidents,  and  participated 
in  the  various  steps  in  the  trial  of  the  cause, 
any  objection  to  the  allowance  of  the  amend- 
ment was  waived; 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  H  144r<103:  Dec.  Dig.  S  2.5.*] 

13.  Municipal  Cobpobationb  <|  676*)— En- 
forcement OF  Special  Tax  Bills— Sales. 

Where  the  sheriff's  report  of  sate  stated 
that  Bryce  Smith  was  the  highest  bidder  at  a 
sale  under  execution.  Issued  on  a  Judgment  en- 


forcing a  spedal  tax  bill,  and  that  a  certlfit-ate 
of  purchase  was  piven  and  the  land  conveyi-d  to 
him  by  the  shenff,  a  clerical  error  in  the  re- 
port of  the  sheriff  stating  that  tbe  land  was 
sold' to  B.  Howard  Smith  must  be  disregarded, 
and  it  did  not  affect  the  validity  of  the  sale. 

[Ed.  Note.— -For  other  cases,  see  Unnidpat 
Corporaticms,  Dec  Dig.  {  676.*] 

14.  JlTDOHBNT  (S  H27*)— CONCLUBITBNESS. 

Wliere  the  court,  in  a  suit  to  enforce  a 
spedal  tax  bill  against  land,  had  jurisdiction 
of  the  subject-matter  and  of  defendants,  who 
raised  objeetioiu  to  the  suit,  and  who  moved 
for  new  trial  and  in  arrest  of  an  adverse  judg- 
ment and  to  quash  the  execution  thereon,  and 
appealed  from  adverse  rulings,  but  did  not  per- 
fect the  appeal,  they  could  not  again  raise  the 
same  questions  In  an  action  by  tbe  purchaser 
at  execution  sale  aoder  a  jodcmeat  for  tbe  taxes 
paid. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  t  627.*] 

Appeal  from  Circuit  Court,  JacfcBon  Coun- 
ty; Herman  Bromback,  Judge. 

Action  by  Bryce  Smith  against  Lndwig  W. 
Klene  and  otlim.  From  a  judgment  for 
plaintiff,  defoidanta  appeaL  Affirmed. 

This  Is  an  action  of  ejectment  to  recover 
the  possession  of  a  certain  lot  situate  In 
Kansas  City,  and  particularly  described  in 
tbe  pleadings.  There  was  Judgment  for 
plaintiff,  and  defendants  appealed. 

The  facts  are  few  and  are  practically  un- 
disputed, and  are  substantially,  as  stated  by 
counsel  for  appellants,  as  follows:  "This  Is 
an  action  of  ejectment  brought  by  Bryce 
Smith  against  Ludwig  W.  Klene,  his  wife, 
and  daughter,  Willie  Klene,  to  recover  pos- 
session of  a  lot  of  ground  In  Kansas  City, 
Mo.,  having  a  frontage  of  27  feet  on  Eight- 
eenth street,  and  extending  back  from  the 
street  to  the  depth  of  100  feet.  The  proper- 
ty Is  a  part  of  lots  1  to  4,  block  4,  Evans'  ad- 
dition, and  lies  between  McGee  and  Oak 
streets,  near  the  Belt  Line.  The  common 
source  of  title  of  tbe  land,  except  tbe  east 
one  foot,  Is  Wllbelmlna  Klene.  She  was  tbe 
first  wife  of  Ludwlg  W.  Klene,  one  of  the 
defendants.  Wilhelmlna  Klene  acquired  tbe 
title  to  the  ground  by  warranty  deed  in  1879. 
She  died  In  1S81  or  1882,  and  left  surviving 
ber  her  husband,  I^udw^  W.  Klene,  and 
Hugo  Ia  Klene,  Dora  C.  Klene,  Willie  Klene, 
Bertha  Merkel,  now  wife  of  Julius  Merkel, 
Emma  Dannell,  now  wife  of  Blcbard  Dan- 
nell,  and  Elditb  Felnup,  now  wife  of  Fred 
Felnup,  her  children.  Ludwlg  W.  Klene  mar- 
ried again  after  the  death  of  bis  first  wife, 
and  with  bis  second  wife  was  living  In  a  cot- 
tage on  tbe  ground  at  tbe  time  of  the  com- 
mencement of  this  action.  On  December  12, 
1890,  tbe  Barber  Asphalt  Paving  Company 
obtained  a  Judgment  In  a  suit  In  tbe  Jackson 
circuit  court  (No.  83,184)  on  a  special  tax 
bill  for  $230.60  against  the  east  27  feet  of 
the  west  67  feet  of  lot  1,  being  that  part  of 
the  ground  In  controTersy  fronting  on  Eight- 
eenth street  and  extending  b&cSt  from  the 
street  to  tbe  depth  of  25  feet.  A  special  ex- 
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ecutlon  was  Isaoed  on  thts  judgment  on  Oc- 
tober 16,  1901,  and  on  November  30,  1901, 
the  land  was  sold  by  the  sheriff.  The  sher- 
iff's report  of  sale  recites  that  Bryce  Smith 
was  the  highest  bidder,  but  the  land  was  sold 
to  B.  Howard  Smith.  A  certificate  of  pur- 
chase was  given  by  the  sheriff  to  Bryce 
SmltlL  The  land  not  being  redeemed  from 
the  sale  on  Decembw  29^  1902,  a  sheriff's 
deed  was  given  to  Bryce  Smith,  conveying 
the  east  27  feet  of  the  west  67  ftet  of  lot  1. 
AH  the  property  In  question  was  sold  for 
city  taxes  In  189T.  Not  being  redeemed,  a 
tax  deed  was  given  by  the  city  treasurer  on 
November  9,  1899,  to  L.  M.  Smttii,  daughter 
of  B.  Howard  Smitii,  conveying  the  land  for 
the  taxes  of  1897.  She  afterwards  married 
George  M.  Hartmann,  and  In  1902  she  brought 
a  suit  In  ejectment  In  the  JacfeBcm  circuit 
court  (No.  7,666)  as  Ii.  Hartman  against 
Ladwig  W.  Kiene,  his  wife,  and  Willie 
Kiene.  The  first  count  of  the  petition  was 
in  the  usual  finin  fw  ejectment,  and  the 
second  count  sieged  that  the  title  of  the 
plaintiff  was  derived  tlirough  a  tax  deed,  and 
that  tiie  plaintiff  had  i»ld  out  various  sums 
of  mon^  for  taxes,  aggregating  $289.B%  and 
prayed  tliat  In  the  eveat  Uiat  the  tax  deed 
was  declared  void,  said  sum  be  declared  a 
lien  on  the  land.  The  case  came  on  for  trial 
on  December  9,  IWS,  and  the  court  held  the 
tax  deed  raid  and  instructed  the  jnry  to  Sad 
for  the  defendants  on  the  first  count  Leave 
was  given  plaintiff  to  file  an  amended  pe- 
tition making  the  b^rs  of  Wllh^lna  Eioie 
partlBB  defoidant  and  the  case  was  contin- 
ued. On  December  20,  1902,  plaintiff  filed  a 
second  amended  petition,  malting  the  other 
children  ot  Wilbrimlna  Kiene  parties  defend- 
ant This  amended  petition  In  the  first  count 
sets  out  a  cause  of  actl<m  In  ejectment  against 
Ludwlg  W.  KioUk  bis  wife,  and  daughter, 
Willie^  and  in  the  secmd  count  alleges  that 
there  has  been  a  trial  on  the  first  count  and 
the  plaintiff  defeated,  for  the  reason  that 
the  tax  deed  is  void  on  its  face,  and  prays 
for  a  Hen  on  the  property  for  tlie  taxes  paid, 
aggregating  f340Jt8.  On  February  21,  1903, 
an  order  of  iiubllcatiiw  was  obtained  for 
Emma  Dannell,  Blchard  Danncdl,  and  Min- 
nie Kiene;  There  was  personal  service  oa 
the  otbw  defendants.  Proof  of  publication 
was  filed  April  18,  190%  and  on  March  6, 
1905,  the  case  was  heard.  Plaintiff  was 
permitted  to  amend  her  petition  by  Insert- 
ing the  taxes  paid  for  the  year  1886,  and  a 
personal  Judgment  was  entoed  against  the 
dtfendants  for  $889.99  on  both  counts  of 
the  petition.  On  March  28,  190G,  without 
notice  to  the  defendants,  the  court  set  aside 
the  former  judgment  of  March  6th,  and  en- 
tered a  new  judgment,  nunc  pro  tunc  By 
this  latter  judgment,  there  was  no  finding 
on  the  first  count  of  the  petition.  On  the 
second  count  judgmoit  was  rendered  in  fa- 
vor of  the  plaintiff  for  $889.99,  and  the 
same  was  made  a  lien  on  the  property.  On 
Nov^ber  9f  1904^  a  special  execution  was 


issued  on  this  judgmmt  The  property  was 
advertised  and  sold  under  this  execution  on 
December  23.  190&,  to  Bryce  Smith.  A  deed 
was  given  by  the  sheriff  to  Bryce  Smith  on 
the  day  of  sale  and  on  the  following  day  this 
action  of  ejectment  was  begun." 

There  are  some  additional  facts  which 
will  be  noted  In  the  opinion.  In  connection 
with  the  dlscuBsion  of  the  propositions  to 
which  th^  relate. 

B.  W.  Shannon  and  li.  A.  Laughlln,  for 
appellants.  Dana,  Cowherd  &  Ingraham,  for 

respondent 

WOODSON,  J.  (after  ststlng  tlie  fiacte 
as  above).  1.  Tbe  first  Insistence  of  coun- 
sel for  appellants  is  that  the  judgment  of 
nunc  pro  tunc  of  March  23,  1906^  Is  void, 
because  it  was  rendered  without  notice  to 
them.  This  Inslstoice  Is  untenable  for  two 
reasons:  First,  the  defendants  there,  ap- 
pellants here,  were,  in  contemplation  of 
law,  In  court  on  that  day  by  virtue  of  the 
original  service  had  upmi  than  and  through 
the  pendaicy  of  their  undtqposed  motions 
for  a  new  trial  and  In  arrest  of  jn^:mait. 
That  being  true,  notice  of  the  nunc  pro  tunc 
order  was  unnecessary;  second,  but  conced- 
ing the  defendants  in  the  ftormer  suit  were 
entitled  to  notice  of  the  none  ino  tunc  pro- 
ceedlnib  however,  th^,  tbe  appellants  h««, 
actually  ai^oired  In  court  there,  filed  mo- 
tion to  set  aside  that  jndgmoit  also  motion 
to  quash  execution  issued  aa  the  same,  and 
when  it  was  overruled  they  excQtted  and 
aivealed  to  this  court  Sudi  appearance 
by  the  parties  In  Interest  waived  all  objec- 
tions for  want  of  notice.  State  ex  iti.  Lem- 
on et  aL  v.  Board  of  Equalization,  lOS  Ho. 
235,  18  S.  W.  782;  State  ex  rel.  T.  Harri- 
son, 226  Mo.,  loc.  dt  171,  125  S.  W.  111.'*. 

2.  The  validity  of  the  nunc  pro  tunc 
judgment  of  March  23,  1905,  is  also  assailed 
by  counsel,  because  it  "is  so  TSgne  as  to 
make  the  judgnmt  void,"  for  the  reason  as- 
signed that,  "in  tiie  judgment  of  March  23d. 
It  Is  adjudjged  that  said  plaintUf  have  and 
recover  the  sum  of  |888.9%  together  with 
interest  thereon,"  etc.  No  mmtion  is  made 
of  the  parties  from  whom  the  plaintiff  re- 
covers. A  judgment  must  show  of  and  for 
whom  it  is  givoi.  In  order  to  properly  un- 
derstand this  proportion,  it  will  be  neces- 
sary to  set  out  the  judgment  In  this  con- 
nection.   It  reads  as  follows : 

"L.  M.  Hartman  v.  Ludwlg  Kiene.  Mrs.  Lud- 
wlg Kiene,  Willie  Kiene,  Louis  Hugo 
Kiene,  Dora  a  Kl«ie,  Bertha  Merkel,  for- 
merly Bertha  Kiene,  and  Julius  MerkeU 
her  Husband,  and  Julius  Merkel,  E^nuna 
Dannell,  formerly  Emma  Kiene,  and  Rich- 
ard Dannell,  her  Husband.  Edith  Felnup. 
formerly  Edith  Kiene.  and  Fred  Feinop. 
her  Husband,  Minnie  Kiene,  Sam  R. 
Hough,  Emma  Daenel,  and  Bldiard  Daen- 
el.  Defendants.  (7,666.) 
"This  cause  having  heretofore  been  snb- 

mitted  to  the  court  for  trial,  the  plaintiff 
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aKWuluE  b7  GL  SL  Bnmham,  ber  attorneyt 
and  tlitt  defendanta,  Htb.  Lndwig  Klene  and 
Willie  Klenei  appearing  In  their  own  proper 
person  and  bj  B.  W.  Shannon,  their  attor* 
ney,  and  Lndwig  Klene  and  Hugo  L.  Klme, 
appearing  by  E.  W.  Shannon,  their  attorney, 
and  Bertha  Uerkel  by  W.  H.  Brown,  her  at- 
torney, and  each  and  every  o£  the  other  de- 
fendants being  duly  and  legally  sonunoned 
to  appear  and  luring  been  three  timea  call- 
ed, come  not,  but  made  default,  and  the 
Bald  cause  was  submitted  to  the  court  cm 
the  lOeadlngs,  evidence  and  arguments  of 
the  counsel,  and  taken  under  advisement, 
and  Jo^Unnent  rendered  In  said  cause  on 
March  S,  1801. 

"And  It  appearing  to  the  court  that  the 
Judgment  entered  of  record  In  said  cause  in 
record  301,  at  page  207,  does  not  conform 
to  the  Jud^wnt  of  the  court  rendered  in 
said  cause;  now,  therefore,  tiie  said  entry 
of  jud^ent  In  said  cause  appearing  In 
record  301,  at  page  207,  of  this  court,  is 
hereby  set  atide  and  for  naught  held  and 
the  fcdlowlng  judgmmt  made  and  entered 
nunc  pro  tunc'  In  said  cause  In  oonforml^ 
with  the  judgment  of  the  court  rendered 
therein,  to  wit: 

"Plaintiff  has  leave  to  amend  the  second 
count  of  her  amended  petition,  by  interline- 
atl<m,  so  as  to  indude  the  taxes  paid  during 
the  year  1803  on  the  property  In  contro- 
versy. 

*'And  the  court  finds  tta  the  plaintiff  on 
the  second  count  of  her  amended  petition 
for  the  sum  of  eight  hundred  and  eighty- 
nine  and  ninety-nine  one-hundredths  ((88&- 
99)  dollars. 

"It  is  therefcoe  considered,  adjudged,  and 
decreed  by  the  court  that  und^  the  second 
count  of  plaintifl'a  amended  petition,  said 
plaintiff  have  and  recover  the  said  sum  of 
eight  hundred  and  eighty-nine  and  ninety- 
nine  one-hundredths  ($888^)  dollars,  to- 
gether with  IntereM  thereon  from  the  date 
hereof  at  the  rats  of  twenty-four  (21%) 
per  cent  per  annum,  and  costs  of  this  case, 
and  that  this  Judgment  shall  be  a  special 
Uea  upon  the  real  property  in  controversy 
-nnder  the  second  count,  to  wit: 

"The  east  twenty-seven  (27)  feet  of  the 
west  fifty-seven  (57)  feet  of  lots  one  (1), 
two  (2),  three  iS)  and  the  north  fifteen  (15) 
feet  of  the  east  twenty-seven  (27)  feet  of  the 
west  fifty-seven  (57)  feet  of  lot  four  (4),  all 
in  block  four  in  Evans'  addition,  situated 
In  Kansas  Olty,  In  Jackson  county,  Missouri, 
and  that  the  same  be  levied  and  collected 
out  of  the  aald  described  real  estate,  and 
that  plaintiff  have  hereof  special  execution. 

"Further  ordered  that  all  motions  for  new 
trial  and  In  arrest  of  Ju^ment  heretofore 
flled  by  defendants  are  hereby  refiled  to  this 
Judgment" 

Tn  connection  with  the  offer  of  the  fore- 
going Judgment,  connsei  for  respondent  of- 
fered the  entry  of  Judgment  In  the  same 
record  at  pi^  207,  made  In  the  same  case 


of  Hartman  v.  Klene  et  aL,  of  date  March 
6,  1904. 

Said  record  entry  Is  In  words  and  figures 
as  follows:  "Now  on  this  day  plaintiff  has 
leave  of  court  to  amend  petition  by  inserting 
the  taxes  for  the  year  1006,  and  Judgment 
Is  rendered  for  the  i^ntlff  and  against  the 
defendants  on  two  counts  for  the  sum  of 
¥888.99.  It  Is  therefore  coneldered  and  ad- 
judged by  the  court  that  the  plaintiff  recov- 
er from  said  defendants  the  anm  of  98W.9tf 
with  interest  tliereon  from  this  date  at  the 
rate  of  G  per  cent  per  annum,  together  with 
the  costs  of  this  cause  and  hare  tiierefor  ex- 
ecntlon." 

This  contention  la  eqiully  untenable,  for 
the  reason  that  this  c6urt  in  the  case  of  Mc- 
Donald V.  Frost,  98  Mo.  48,  12  S.  W.  304. 
said:  "In  event  of  doubt  regarding  the 
exact  meaning  of  a  Judgment  or  decree,  it 
Is  permissible  to  consider  the  antecedent 
record  In  determining  Its  effect"  Continu- 
ing die  court  said :  "As  that  action  was  col- 
lateral to  the  present  one,  any  mere  error 
or  Irregularity  in  the  former  would  not  af- 
fect Its  validity." 

In  Moody  v.  Deutsch,  85  Ma,  loc.  cit  244, 
the  court  said:  "A  Judgment  will  be  held 
suffideat  when  it  appears  to  have  been  In- 
t ended  by  some  competent  tribunal  as  the 
determination  of  the  rights  of  the  parties 
to  the  action,  and  shows  in  intelligible  lan- 
guage the  relief  granted." 

In  Farley  Bros.  v.  Gammann,  43  Mo.  App., 
loc.  cIt  174,  the  court  said;  "But  we  now 
test  Judgments  by  matters  of  substance,  ra- 
ther than  by  the  measure  of  any  particular 
draft  or  form." 

In  Pickering  v.  Templeton,  2  Mo.  App.,  loc. 
dt  430,  quoting  from  Maxwell  v.  Stewart,  22 
WalL  79.  22  li.  £d.  564,  the  court  said :  "To 
make  a  record  valid  upon  its  face,  it  Is  only, 
necessary  for  it  to  appear  that  the  court  had 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion and  the  parties,  and  that  a  Judgment 
had  in  fact  been  rendered;  all  else  Is  form 
only." 

In  Black  v.  Rogers,  75  Mo.,  loc.  dt  448, 
the  court  said:  "The  Judgment  entered  up- 
on the  compromise  agreement  though  nei- 
ther formal  nor  full,  was  of  like  binding 
force  on  the  parties  thereto,  when  rendered, 
as  any  other  Judgm^t;  and  no  appeal  was 
taken  therefrom,  or  motion  or  application  of 
any  sort  made  to  set  that  judgment  aside, 
though  court  remained  in  session  •  •  • 
but  no  such  steps  were  taken,  and  In  conse- 
quence thereof,  all  the  matters  then  contro- 
verted must  be  regarded  as  res  adjudicate, 
and  therefore  no  longer  open  to  reagltation." 

In  State  ex  rel.  Waters  v.  Hunter,  9S  Mo., 
loc.  dt  890,  11  S.  W.  757.  the  court  said: 
"The  Judgment  may  not  possess  that  sym- 
metry of  form  and  expression  which  pre- 
cludes the  possibility  of  challenge,  but  we 
think  it  sufficient  to  meet  the  substantial 
demands  of  the  law.    •   •    • " 

If  we  test  the  validity  of  the  Judgment 
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In  question  according  to  the  foregoing  ad- 
judications. It  would  seem  that  there  is  no 
escape  from  the  conclusion  that  while  It  is 
Informal,  It  Is  nevertheless  valid.  The  Judg- 
ment upon  Its  face  shows  who  were  the  par- 
ties plaintiff,  for  whom  and  againat  what 
property  the  lien  waa  adjudged.  And  if 
we  consider  this  Judgment  iu  connection  with 
the  antecedent  entries  of  the  record  In  the 
case,  as  is  authorized  In  the  case  of  McDon- 
ald T.  Frost,  supra,  then  It  would  clearly  ap- 
pear that  the  Judgment  there  related  to  the 
defendants,  the  appellants  here.  Independ- 
ent of  the  foregoing  observations,  the  plain- 
tiff in  that  suit  was  not  entitled  to  a  per- 
sonal Judgment  against  the  defendants  there- 
in, for  the  reason  that  the  suit  was  for  the 
enforcement  of  a  lien  for  dty  taxes  against 
the  lot  In  question,  and  the  defendants  were 
parties  thereto  only  because  they  were  sup- 
posed to  have  had  some  Interest  in  the  land ; 
and  the  judgment  rendered  waa  against  the 
land,  to  be  dlacharged  by  the  payment  of  so 
much  money,  and  it  showed  upon  its  face 
against  what  property  the  special  execution 
should  have  issued.  So  under  the  pleadings 
and  service  had  against  the  complaining  de- 
fendants and  law  applicable  thereto,  no  Judg- 
ment could  have  been  rendered  against  them 
authorizing  the  issuance  of  an  execution 
against  any  other,  and  a  personal  Judgment 
against  them  would  have  been  erroneous. 

In  discussing  this  question  the  court,  in 
the  case  of  Seibert  v.  Ai\ea,  61  Mo.,  loc.  dt. 
488,  in  Bi)eaklng  through  Judge  Hough,  said: 
"It  la  not  easy  to  determine,  In  the  present 
state  of  the  law,  precisely  what  importance 
is  to  be  attached  to  the  ownership  of  the 
property  charged,  in  a  proceeding  like  this. 
No  direct  adjudication  Is  required  as  to  own- 
ership, and  if  any  were  made  it  would  most 
certainly  be  of  no  binding  force  upon  those 
who  were  neither  parties  nor  privies  to  the 
record;  and  yet  a  personal  defendant  seems 
to  be  necessary,  though  under  the  law  no 
Judgment  can  be  rendered  against  him.  As 
to  the  verdicts  complained  of,  we  have  no 
hesitation  in  holding  them  to  be  sufficient 
to  support  the  Judgment" 

And  in  the  City  of  Kansas  v.  Railway  Com- 
pany, 77  Mo.,  loc.  clt.  186,  Jodge  Norton,  In 
discussing  the  same  question,  said:  "Besides 
this,  the  statute  under  which  this  suit  is 
prosecuted  authorizes  parties  having  an  in- 
terest in  the  property  at  the  commencement 
of  the  suit  to  be  made  parties,  cmd  If  defend- 
ant corporation  had  no  interest  in  the  prop- 
erty sought  to  be  charged,  It  was  not  a  prop- 
er party,  and  advantage  should  have  been 
taken  of  it  by  answer.  If  any  personal  judg- 
ment was  or  could  have  been  rendered  against 
defendant  corporation.  It  might  l)e  in  a  posi- 
tion to  complain  of  any  error  committed,  bat 
)i8  no  such  Judgment  was  or  could  be  ren- 
dered, we  are  at  a  loss  to  perceive  how  any 
^noT  committed  could  affect  the  defendant, 
if  It  had  no  Interest  in  the  property  lonKbt 
to  oe  aabjected  to  sale." 


And  Judge  Rombaner,  in  Syenite  Oranite 
Co.  V.  Bobb,  37  Mo.  App.,  loc  dt  486,  in 
speaking  for  the  court  said:  "In  St  Louis 
T.  Allen,  63  Mo.  60,  the  court  dedded  square- 
ly that  a  personal  Judgment  in  this  class  of 
cases  waa  unconstltutionat  and  void;  yet 
upon  the  second  appeal  of  the  case,  affirmed 
a  judgment  against  the  property  alone, 
which  was  entered  upon  a  general  rardlct, 
although  there  was  no  express  statutory  wai^ 
rant  for  such  proceedlntf.  Seibert  t.  Alia, 
61  Mo.  482,  489." 

The  same  doctrine  was  announced  In  the 
case  of  City  of  Louisiana  v.  Miller,  66  Mo. 
467.  And  In  Milner  v.  Shipley,  94  Mo.  106, 
7  S.  W.  175.  and  Carr  v.  Lewis  Coal  Co.,  96 
Mo.  149,  8  S.  W.  907,  0  Am.  St  Rep.  328,  it 
Is  held  that  a  personal  judgment  in  a  tax 
suit  could  not  be  rendered  against  the  own- 
er of  the  property,  even  when  there  was  per- 
sonal service;  and  that  a  sale  under  a  valid 
Judgment  in  such  cases  transfers  to  the  pur- 
chaser only  the  title  and  interest  of  the  de- 
fendant to  the  suit.  We  have  also  held  that 
the  names  of  the  parties  to  the  Judgment 
should  appear  In  full,  but  where  tliey  do 
not  it,  may  be  corrected  on  motion ;  and  as 
the  defect  does  not  go  to  the  substantial 
rights  of  the  parties,  the  Judgment  should 
not  for  that  reason  be  reversed.  Casler  v. 
Chase,  160  Mo.  418,  60  S.  W.  1040. 

And  Freeman  on  Judgments  <4th  Ed.)  S  47. 
aayu:  "A  judgment  will  be  held  sufficient 
when  It  appears  to  have  been  rendered  by 
some  court  of  competent  Jurisdiction  to  de- 
termine the  rights  of  the  parties  to  the  ac- 
tion, as  shown  by  intelll^ble  langnase,  to 
the  relief  granted." 

Section  71  of  the  charter  of  E^ansas  City, 
then  in  force,  provided  that  in  suits  for  all 
real  estate  taxes  it  is  only  necessary  to  make 
parties  defendant  those  who  have  an  inter- 
est in  the  land  at  the  commencement  of  the 
suit  to  enforce  the  Hen ;  and  It  also  provides 
that  a  sale  under  spedal  execution  issued  on 
the  Judgment  conveys  all  right,  tlUe,  and 
Interest  of  all  who  are  made  parties  to  the 
action.  And  section  72  of  the  same  charter, 
regarding  the  form  of  the  judgment,  provides 
that  the  Judgment,  If  for  plaintiff,  shall  be 
that  the  plaintiff  recover  the  amonnt  found 
due  and  costs  of  suit,  to  be  levied  on  the  real 
estate  against  which  the  tax  Is  charged. 

There  can  be  no  question  but  what  the 
Judgment  of  March  23,  19(KS,  conforms  sub- 
stantially to  the  provisions  of  those  sections 
of  the  charter.  That  Is  all  that  the  law  re- 
quires, as  has  been  so  frequently  announced 
by  this  court  Technical  defects  and  Imma- 
terial irr^larltles  are  dlsr^arded  bjr  the 
courts,  as  is  shown  by  the  numerous  anthml- 
ties  previously  quoted  from. 

Entertaining  these  views,  we  have  no  hesi- 
tancy in  holding  that  the  Judgment  In  ques- 
tion was  not  invalid,  for  the  reasons  s^Bi^aed 
by  counsel  for  appellants  under  this  pan- 
graph  of  the  (pinion. 

I    S.  Tlie  tblid  oonteatlon  n»ilo  bjr  oomud 
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for  app^ants  Is,  that  tlie  jadgment  of  March 
23,  1805,  Is  not  a  final  Judgmmt,  and  for 
that  reason  the  sale  under  the  special  exe- 
cution based  thereon  was  absolntelr  void, 
and  conveyed  no  title  to  respondent  Tbla 
contention  Is  predicated  up<Hi  the  fact  that 
the  petition  In  that  cause  contained  two 
counts.  The  first  was  In  ejectment,  and  the 
second  was  for  the  recoTer;  of  the  taxes 
paid  to  the  sheriff  by  the  plalntltt  in  case  the 
tax  deed  should  be  adjudged  invalid.  A 
trial  was  had  on  the  first  count  December 
fi,  1902,  which  resulted  In  a  verdict  and  Judg- 
ment In  favor  of  defendants  therein,  holding 
said  deed  to  be  void.  Said  Judgment  was  as 
follows:  "December  9,  1902.  Now  on  this 
day  again  come  the  parties  and  the  Jury 
herein  purauant  to  the  order  of  the  court, 
and  the  trial  of  this  cause  Is  proceeded  with 
and  after  bearing  the  evidence  introduced 
by  the  plaintiff,  the  Jury,  under  the  Instruc- 
tions of  the  court,  returns  to  the  court  the 
following  verdict  to  wit,  *We,  the  Jury,  find 
tbe  issues  for  defendants  on  the  first  count 
of  plaintiff's  petition.  Geo.  Rolles,  foreman.' 
It  Is  therefore  ordered  and  adjudged  by  the 
court  that  plaintiff  take  nothing  by  the  first 
count  of  her  petition,  and  that  defendant  go 
hence  discharged  of  the  first  count  of  plain- 
tiff's petition  without  day,  and  plaintiff  now 
files  motion  to  be  permitted  to  file  an  amend- 
ed petition  making  the  heirs  of  WUhelmlna 
Klene,  deceased,  parties  defendant,  and 
said  motion  is  taken  up,  fully  heard,  and 
considered  and  is  by  tbe  court  sustained,  and 
defendants  except  to  tbe  ruling  of  the  court, 
nud  tbe  court  now  discbarges  the  Jury  from 
any  further  consideration  of  this  cause  and 
continues  the  cause  until  tbe  next  r^ular 
term  of  this  court  at  plaintiff's  costs.  It  is 
therefore  ordered  and  adjudged  by  tbe  court 
that  plaintiff  pay  all  costs  herein  incurred 
at  this  October  term.  1902,  of  this  court  and 
that  execution  issue  therefor." 

To  further  develop  appellants'  position.  It 
«honld  be  stated  that  they  contend  that  the 
Judgment  of  March  6,  1905,  was  on  both 
counts  of  the  petition,  but  that  the  Judgment 
•of  March  23d,  tbe  one  under  which  tbe  sale 
was  had,  was  upon  the  second  county  only. 

In  support  of  this  contention  counsel  cite 
section  G93,  Bev.  St  1899  (Ann.  St  1906,  p. 
619).  This  section  of  tbe  statute  relates  to  the 
«ame  subject-matter  and  should  be  read  and 
considered  with  sections  694  and  773  (pages 
703,  750).  The  latter  two  came  before  Dlvl- 
-elon  No.  2  of  this  court  for  consideration  In 
the  case  of  Stone  v.  Perkins,  217  Mo.  586, 606, 
117  S.  W.  717,  722.  In  construing  those  sec- 
tions. Judge  Qantt  iQ  speaking  for  the  court, 
«ald :  "A  question  of  practice  has  suggested 
Itself  to  us  by  the  forms  of  the  Judgments  en- 
tered on  the  two  counts  on  different  days, 
but  upon  consideration  we  hare  reached  tbe 
■conclusion  that  the  two  entries  may  be  and 
should  be  treated  as  one  final  Judgment  &8 
^ur  statute,  sections  694  and  773,  Rev.  St 
1899.  clearly  Indicates  shoold  be  done  before 
132  s.w.-<r7 


the  eutry  of  the  final  judgment  in  a  cause. 
Under  oar  Code  tbe  circuit  court  can  admin- 
ister both  legal  and  equitable  rights  and  rem- 
edies, when  necessary,  in  tbe  same  civil  ac- 
tion, and  the  trial  court  Is  armed  with  dis- 
cretionary power  to  direct  s^arate'  trials 
where  the  nature  of  the  issues  on  the  plead- 
ings require  them.  So  that  it  would  have 
been  better  for  the  court  to  have  simply  made 
its  findings  on  the  first  count  and  deferred  en- 
tering its  final  Jodgment  until  It  had  also 
tried  the  second  count,  and  thui  entered  one 
final  Judgment,  u  the  statute  evidmtly  con- 
templated." 

In  the  case  at  bar,  we  are  precluded  from 
treating  the  Judgment  on  the  first  and  second 
counts  as  one  final  Judgment,  as  was  done  in 
the  case  last  cited,  for  the  reason  that  tbe 
former  was  rendered  December  9,  1902,  while 
the  latter  was  rendered  March  23,  190S,  not 
on  the  BDCceeding  day  nor  during  the  same 
term  of  court  as  was  done  In  that  case,  but 
at  different  terms  and  years  apart  So,  M 
that  was  all  there  was  to  this  case,  we  might 
be  compelled  under  said  sectlonB  of  the  stat- 
ute to  hold  that  there  was  no  final  Judgment 
in  the  case,  but  simply  an  interlocutory  Judg- 
ment upon  ea<^  count  or  perhaps,  more  cor- 
rectly speaking,  an  erroneous  final  Judgment 
upon  each.  But  without  Btopi>lng  to  decide 
that  question,  it  should  be  borne  In  mind  that 
under  the  charter  of  Kansas  City,  i  39,  art 
5.  the  plaintiff  at  the  time  she  brought  that 
suit  had  no  such  cause  of  action,  as  was  stat- 
ed in  the  second  count  of  the  petition,  that  is, 
a  right  to  sue  for  and  recover  back  the  taxes, 
with  Interest  and  costs  paid  by  her  to  the 
sheriff,  as  the  purcliase  price  of  the  lot  The 
Judgment  in  favor  of  the  defendants  on  the 
first  count  adjudged  the  tax  deed  bad,  and 
that  fact  gave  rise  to  plaintiff's  right  to  sue 
for  and  recover  ba<^  the  taxes.  Interest  and 
costs  so  paid  by  her  to  the  sheriff.  Clearly 
the  suit  on  the  cause  of  action  stated  in  ttie 
second  count  of  the  petition  was  prematurely 
brought  for,  as  before  stated,  it  had  no  ex- 
istence until  the  rendition  of  the  Judgment 
on  the  first  count  all  of  which  facts  appeared 
upon  the  face  of  tbe  petition.  That  being 
true,  there  was  in  law  and  fact  but  one  cause 
of  action  stated  in  the  petition,  and  that  was 
stated  In  the  first  count.  Consequently,  said 
sections  of  tbe  statute  had  no  application, 
and  when  the  court  entered  Judgment  there- 
on. It  was  therefore  a  final  Judgment  within 
tbe  meaning  of  the  practice  act 

Counsel  for  plaintiff  in  that  cause  evident- 
ly realized  that  the  second  count  did  not  state 
a  good  cause  of  action,  for  upon  the  rendi- 
tion of  the  Judgment  on  the  first  count,  tliey 
prayed,  and  tbe  conrt  permitted  them,  to 
amend  the  petition  as  to  the  second  count  and 
continued  tbe  cause.  This  was  in  effect  a 
new  suit  and,  strictly  speaking,  the  defend- 
ants were  entitled  to  service  of  process ;  but 
that  right  was  subsequently  waived,  as  held 
in  a  previous  paragrapti,  by  their  appearance 
and  contesting  eadi  and  every  step  In  the 
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trial  of  tbe  cause.  State  ex  rel.  r.  Hnench, 
ISO  S.  W.  282.  That  belDg  tme,  tiien  It  mtist 
be  beld  that  the  Judgment  of  March  23,  1906, 
was  a  final  and  not  an  Interlocutory  Judg- 
ment, as  contended  for  by'  connsel  for  appel- 
lants ;  consequently  It  was  sufficient  to  sus- 
tain the  sale  made  under  the  special  execu- 
tion. We  therefore  rule  against  appellants 
as  to  this  contention. 

4.  The  fourth  contention  of  counsel  for  ap- 
pellants Is,  that  the  execution  in  the  tax  suit 
was  void,  because  no  certificate  of  purchase 
was  issued.  I  am  nnable  to  see  in  what  pos- 
sible way  the  failure  of  the  sheriff  to  give 
to  the  purchaser  a  certificate  of  purchase, 
even  though  the  law  required  It^  could  Inval- 
idate the  execution  under  which  the  sale  was 
had.  At  most,  it  could  only  afTect  the  sale, 
and  not  the  execution.  But  Uiere  Is  no  merit 
In  the  last  suggestion,  for  the  <4iarter  does 
not  require  the  sheriff  to  give -a  certificate  of 
purchase,  where  he  sells  land  on  execution 
based  on  a  Judgment  enforcing  liens  for  such 
assessments.  Section  fi9,  art  S,  of  the  char- 
ter, 1889,  expressly  provides  that  the  Hen  shall 
t>e  enforced  "as  In  other  cases  of  Judgments 
and  decrees  of  such  court"  There  is  no  pro- 
vision for  redemption  In  such  cases  and  none 
here  after  sale. 

Counsel  for  appellants  rely  upon  section  18, 
art  9,  of  the  charter.  Clearly,  It  has  no  ap- 
plication to  this  case.  By  express  terms  that 
section  refers  to  sales  made  for  special  as- 
sessments. Section  72,  heretofore  considered 
In  reference  to  the  form  of  the  Judgment 
not  only  provides  for  the  form  of  the  execu- 
tion, and  sale  thereunder,  but  also  expressly 
says,  "And  the  sale  under  such  Judgment  and 
execution  shall  be  absolute  and  free  from  re- 
demption." This  Insistence  Is,  therefore,  also 
without  merit. 

6.  Counsel  for  appellants  also  assail  the  va- 
lidity of  the  Judgment  of  March  28, 1905,  for 
the  reason  that  the  petition  was  amended  aft- 
er the  publication  of  the  order  to  the  non- 
resident defendants.  Whatever  merit  there 
might  have  been  In  this  contention  was  waiv- 
ed by  the  actual  appearance  of  all  the  defend- 
ants, residents  and  nonresidents.  In  court,  and 
participating  in  the  various  steps  taken  in 
the  trial  of  that  cause. 

0.  Nor  Is  there  any  merit  In  appellants'  last 
contention,  namely,  that  the  tax  deed  was 
void  because  the  sherlfTs  report  of  sale  re- 
cites that  Bryce  Smith  was  the  best  and  high- 
est bidder,  but  that  the  lot  was  sold  to  B. 
Howard  Smith ;  that  a  certificate  of  purchase 
was  given  to  Bryce;  and  that  the  land  not 
having  been  redeemed,  as  provided  by  law, 
the  sheriff,  on  December  29,  1902,  executed 
and  delivered  a  deed  to  said  Bryce  Smith. 
It  Is  maidfest  from  counsel's  own  showing 
that  the  recital  of  tin  sheriff's  report  of  sale, 
that  the  lot  was  sold  to  B.  Howard  Smith, 
was  a  derlcal  error,  and  should  be  disregard- 
ed. Bryoe  Smith  was  flie  highest  bidder,  and 
the  lot  was  sold  and  conveyed  to  him  by  the 
sheriff.  Xnadditlmi.iespondaat'Btiflelsgoo^ 


Independent  of  the  deed  made  to  B.  Howard 
Smith,  based  upon  the  Judgment  and  execu- 
tion In  the  case  of  Barber  Asphalt  Paving  Oo. 
V.  Klene  et  al.  Hie  last  deed  covers  only  » 
part  of  the  property  which  was  covered  In 
full  by  the  shOTlff's  deed;  hereinbefore  men- 
tioned, and  which  was  baaed  upon  tha  Hart- 
man-Klene  Judgment 

7.  Counsel  for  respondent  contends  that 
even  though  it  should  be  conceded  that  each 
and  every  one  of  appellants'  contentions  were 
well  taken,  yet  they  can  avail  th^  nothing 
in  this  suit,  for  the  reason  that  they  had 
the  opportunity  to  raise,  and  did  raise,  In  the 
original  case  each  and  every  point  here  pre- 
sented ;  and  having  had  the  Judgment  of  the 
court  thereon,  and  having  filed  motions  for  a 
new  trial  and  In  arrest  of  Judgment,  and 
motion  to  quash  the  execution  issued  there- 
on, which  were  overruled,  and  appeal  taken, 
and  allowed  to  this  court,  but  not  perfected, 
cannot  here  In  a  collateral  proceeding  have 
another  hearing  of  the  same  matters.  As 
previously  held,  the  court.  In  the  original 
suit,  had  jurisdiction  of  both  the  persons  of 
the  appellants  here  and  the  subject-matter 
of  the  suit.  Appellants  not  only  could  have 
raised  in  that  case  all  of  the  questions  here 
presented,  but  the  record  discloses  the  facts 
that  they  were  in  fact  made  and  were  ad- 
judicated in  that  eaae.  Under  the  dedslons 
of  this  court,  there  can  he  no  question  but 
what  this  cause  Is  barred  by  the  adjndica* 
tlon  had  In  the  original  case. 

In  Shelbhia  Hotel  Assodatton  r.  Parker.  58 
Mo.,Ioc.  clt329.  Judge  Sherwood,  said:  "Aft- 
er tiie  numerous  adjudications  on  this  point, 
it  ought  to  be  regarded  as  settled,  that  where 
a  party  to  an  action,  being  fully  apprised  of 
his  rights,  suffers  Judgment  to  go  against 
htm,  when  he  might  by  the  exercise  of  rea- 
sonable diligence  In  making  his  defense,  pre- 
Yeat  a  recovery  of  the  amount  claimed,  elOier 
In  whole  or  in  part,  he  should  not  be  allow- 
ed to  a.  subsequent  proceeding  to  Teagitote 
questions,  which  either  were  or  ever  vrould 
have  been  adjudicated  at  the  former  trial, 
but  for  his  inexcusable  neglect  •  •  * 
Again,  aside  from  *  *  *  a  fault  equally 
fatal  to  plaintiff's  case  Is  met  In  the  undented 
statemento  of  defendant's  answer  •  •  • 
showing  that  the  motion  of  the  plalntiir  to 
modify  the  award  with  regard  to  the  same 
mistake  on  wUch  the  present  salt  is  based, 
and  the  motion  of  defendant  to  confirm  tlie 
award,  being  heard  together,  the  former  mo- 
tion was  overruled,  and  the  latter  sostaln- 
ed,  and  a  Judgment  of  confirmation  entoed 
acconUngly,  and  that  tlie  same  was  In  foil 
force.  It  thus  stands  admitted  of  record 
that  the  very  point  in  controvnsy,  and  be- 
tween the  same  parties,  bad  received  adjudi- 
cation in  a  former  action;  the  validity  of 
the  Judgment  thoa  iradered,  remaining  mi- 
qnestlimed.**  '* 

In  Tatea  r.  Ttfluiatm,  87  ICc,  loc  eft  217, 
the  court  in  Q>eaklng  flirongh  Blade,  aald: 
"It  la  enoo^  to  say  that  tlte  eonrt  bad  Juris- 
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diction  of  the  entire  sab^ect-matter.  The 
Judgment  did  determine  the  plalntlirs  rights 
*  *  *  and  the  order  of  sale  was  bo  fram- 
ed aa  to  glre  the  pnrchaser  a  title.  •  *  • 
"So  objections  by  answer  or  otherwise  were 
made  to  that  disposition  of  the  mortgage. 
The  mortgagee  could  have  appealed  or  prose- 
cuted a  writ  of  error  after  the  final  order 
of  distribution,  if  not  satlsfled  with  the  dis- 
position of  .the  cause.  This  has  not  been 
done.  The  Judgment  cannot  be  quefltloned 
in  the  collateral  proceeding.  Bosenheim  t. 
Hartsock,  90  Mo.  3&7,  2  S.  W.  473 ;  MarUn 
T.  McLean.  49  Mo.  361;  MeClellan  t.  St 
Louis  By..  103  Mo.,  loc.  clt.  810,  15  S.  W.  516; 
Holt  Co.  T.  Cannon.  114  Mo.  B14.  21  8.  W. 
851;  Hope  t.  Blair.  106  Mo.  85, 10  8.  W.  005, 
24  Am.  8t  Bep.  306.  If,  after  the  rendition 
of  a  Judgment  by  a  court  of  competuit  Juris- 
diction, and  after  the  period  has  elapsed 
when  it  becomes  irreversible  for  error,  an- 
other court  may  In  another  suit  Inquire  into 
Irregularities  or  errors,  in  such  Judgments, 
there  would  be  no  end  to' litigation  and  no 
fixed  established  rights." 

In  (Beckner  t.  McLlnn,  107  Mo.,  loe.  dt. 
288, 17  8.  W.  821,  Judge  Gantt.  for  the  court, 
said:  "Moreover,  the  defendant,  Mary  A. 
Byers,  before  any  final  Judgment  of  partition 
bad  be^  rendered  in  the  cause,  and  while 
the  decree  was  aa  yet  Interlocntory,  appeared 
by  her  counsel.  In  the  partition  suit  *  *  * 
Her  daim  was  not  that  the  court  had  no  Ju- 
risdiction over  her,  or  the  subject-matter  of 
the  suit.  •  •  •  she  was  accorded  a  hear- 
ing on  the  merits,  and  that  Issue  decided 
against  her.  The  decision  was  made  by  a 
court  haTiiuc  Jurisdiction  both  of  the  person 
and  the  sobject-matter.  From  that  Judgment 
she  took  no  appeal  or  other  proceeding  to  re- 
verse it  It  la  binding  iqion  her  and  all  oth- 
ers who  were  parties  to  that  proceeding. 
Hollada?  v.  Langford,  87  Mo.  577;  Bobb  v. 
Graham,  80  Mo.  200  [1  8.  W.  90] :  Hart  t. 
8teedman.  08  Mo.  452  [11  S.  W.  903]." 

In  Kane  v.  McCown,  55  Mo.,  loc.  clt  200, 
Judge  Vories.  In  speaking  for  the  court,  said: 
"When  the  record  shows  a  finding  of  the 
court  that  there  has  been  a  legal  order  of 
publication,  or  a  publication  made  in  pur- 
suance of  such  order,  it  is  not  at^arent  bow 
this  finding  can  be  attacked  collaterally  any 
more  than  any  other  conclusion  of  the  court, 
in  the  course  of  its  proceeding  to  final  Judg- 
ment The  opinion  on  the  sufficiency  of  the 
publication  may  be  entirely  wrong,  reversi- 
ble on  review,  but  the  error  does  not  vitiate 
the  title  acquired  under  the  Judgment  In 
the  language  of  Mr.  Justice  Miller,  In  Coop- 
er v.  Beynolds,  10  Wall.  321  [19  L.  Ed.  931], 
to  hold  such  Judgment  sales  and  deeds  void 
'would  be  to  overturn  the  uniform  course  of 
dedatons  in  this  court  to  unsettle  titles  to 
vast  amounta  of  property,  long  held  in  re- 
liance on  those  decisions,  and  to  sacrifice 
sound  prindplea  to  barren  technicalities.' " 


We  are  therefore  of  the  opinion  that  the 
Judgment  should  tw  affirmed,  and  it  ia  bo  or- 
dered. AU  concur. 


BHOHONXTT  ▼.  QUIM07.  O.  &  K.  a  B.  CO. 

(Supreme  Court  of  Missonrt,  Division  No.  1. 
Nov.  SO;  lOia   Rehearing  Denied 
Dec  23,  1010.) 

1.  APPKAt.  AND  Bbiob  (H  206,  706*)— <)UES- 
nOITB  BEVIEWABLS— BXOOBD-'BviDEnCE. 
A  veidict  In  a  penonal  injary  action  rex- 
nlar  on  its  face  and  witliin  the  pieadioga  will 
not  be  disturbed  as  exoes^ve  in  uie  absence  of 
the  evidence  and  a  motion  for  new  trial,  ral»- 
InK  the  point  of  ezcesslvenesi^  tlion^  on  a 
pnor  trial  the  Jury  rendered  a  verdict  for  a 
third  of  the  amount  awarded. 

lEA.  Note. — For  other  cases,  see  Appeal  <iad 
Bnor,  Cent  Dig.  |S  1704.  2943;  Dec.  Dig.  » 
290.  706.*] 

2l  Bvidencb  n  11*)— JuDZCUz.  NoncB— Mat- 

TBBS  or  HlBTOIT. 

Courts  take  Judicial  notice  of  matters  of 

public  history. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  15,  16;  Dec  Dig.  I  11.*] 

8.  Appeal  and  Bbbob  (|  1042*)— Habuless 
Bbbob  —  EBBomous  Buzjhob  on  PLEADt 
iHoa. 

Where.  In  an  aettm  for  Injnriea  to  a  serv^ 

ant  of  a  railroad  company  caused  by  the  neg- 
ligence of  a  feUow  servant  the  c<HnpaDy  relied 
on  the  servant's  contract  of  release,  and  a  reply 
alleged  matters  avoiding  the  contract  a  refnsal 
to  strike  out  snch  matters  in  the  reply  was  not 
prejudicial  to  the  company,  since,  thooKh  the 
matters  had  been  stricken  out,  It  conld  offer  the 
contract  In  evidence,  end  plaintiff  could  raise 
the  question  of  Its  iUegaUty. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Bmr,  Cent  Dig;  f|  41KMU4;  Dec  Dig.  | 
1042l«] 

4.  Appeai.  asd  Ebbob  (I  918*)  —  Pbesiticf- 
noNs. 

Tlie  court  on  appeal  must  assume  in  the 
absence  of  a  motion  n>r  new  trial,  preserved  in 
a  bill  of  exceptions,  and  of  an  exception  saved 

in  the  bill  to  the  overruling  of  the  motion,  that 
the  party  comjdalnine  acted  within  its  rights, 
and  that  the  mling  of  the  trial  court  while  he 
was  so  acting  was  correct  and  the  court  on  ap- 
Iteal  will  not  disturb  the  Jadement  merely  be- 
cause the  trial  court  by  a  nuing  <m  a  motion 
to  strike  matter  from  a  pleading  indicated  a 
hostile  attitade  to  the  defeated  party's  position, 
so  long  as  the  mling  to  nun  the  ri^t  to 
maintain  in  an  orderiy  way  Its  position  on  the 
Issues  as  framed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  871S;  Dec  Dig.  i  019.*] 

5.  Btidencb  (I  29*)— JvDBJXiX  NOTXOB— Pub* 
uo  Statuisb. 

Coorts  take  Judicial  notice  of  public  stat- 
utes. 

[Ed.  Note—For  othv  cases,  see  Evidence, 
Gent  Dig.  H  86^;  Dec  Dtgri  20.*] 

6.  CONTBACTS  (S  138*)— ILLEOALITT— ElTEOT— 

Belief— Issues. 

>Vbere  a  contract  relied  on  shows  on  Its 
face  that  It  Is  In  contravention  of  a  statute,  the 
statute  need  not  be  ideaded  to  raise  the  qaeiK 
tion  of  illegality. 

[Ed.  Note.— For  other  cases,  see  Oontracts, 
Cent  Dig.  fi!  6S1-700;  Dec.  Dig.  |  138.*] 
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7.  COKTBACTS  (i  842*)— IliEOALITT— ISBXnCS. 

Where  tbe  iUegaUtj  of  a.  contnct  arises 
from  extrinsic  matter  not  appearins  on  the 
face  of  the  petition,  a  plea  zalimt  tlie  Illegality 
is  proper. 

[Ed.  Note. — For  other  caaea,  see  Contracts, 
Cent.  Dig.  i  1716;  Dec  Dig.  |  342.*] 

&  Acnow  (S  4*>— Illkgalitt. 

^  Where  one  cannot  open  his  case  or  sustain 
some  iwrticnlar  defense  without  showiiig  that 
he  has  broken  the  law,  the  court  will  not  as* 
sist  him,  though  the  defense  of  illegality  is  not 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Action,  Gent 
Dig.  S«  17-24;  Dec.  Dig.  i  4.*J 

9.  Appeal  and  Ebbob  (|  173*)— Bisbstatioh 
or  Gbouhdb— Waiteb. 

Where,  fn  an  action  for  Injarlea  to  a  serr^ 
ant  of  a  railroad  company  cansed  hy  tbe  neg- 
ligence of  a.  fellow  Bervant,  the  company  relied 
on  the  servant's  contract  of  release  of  the  com* 
pany  frcHn  liability  for  injuries  through  the 
negligence  ot  fellow  servants,  and  the  court  re- 
fused to  strike  out  the  reply  alleging  waiver, 
estoppel  and  that  the  contract  was  void  becanse 
against  public  policy  and  in  violation  of  a  stat- 
ute, and  tbe  company  did  not  offer  the  contract 
In  evidence,  chaUenge  tbe  ruling  of  tbe  court 
on  it  and  save  an  exception  if  adverse,  and  it 
failed  to  ask  instructions  on  the  constitutional- 
ity of  tbe  statute,  or  to  file  any  motion  for  a 
new  trial  challeuxing  the  ruling  and  disallow- 
ing the  instruction  or  evidence,  it  waived  the 
Question  of  the  constitutionality  of  the  statute. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  1070-1120;  Dec  Dig.  i 
173.*] 

10.  CONeXITUTIONAL  LAW  ^1  46,  48*)— STAT- 
UTES—VALIDITY— PBESUIIPTIOKB. 

A  statute  is  presumptivety  valid,  and  the 
court  will  not  decide  a  constitutional  question 
when  a  litigant  has  abandoned  it 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al liaw.  Cent  Dig.  H  43-43;  Dec  Dig.  H 
46,  4S.*J 

11.  Pludiro  (H  1^  862*)  —  Morton  to 
Stbikb  Ouis-Availabilitt. 

Matter  in  a  pleading  stating  no  cause  of 
action  or  defense  is  open  to  a  motion  to  strike 
out  as  well  as  to  a  demurrer. 

[E^.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  408-427,  1147-1182;  Dec  Dig.  8f 
192,  302.*] 

12.  Appeal  and  Ehrob  ({{  285,  518*)— Ques- 
tions KEVIEWABLE— KULINGS  OH  DEHUBBEB 

—Bill  of  Exceptions. 

A  demurrer  not  waived  by  pleading  over 
preserves  itself  without  the  aid  of  a  oill  of 
exceptions  or  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I§  168^690,  23&-2355; 
Dec  Dig.  H  285.1il8.*l 

IS.  Appbal  and  Ebbob  (H  285.  518*)— Ques- 
tions KETIEWABLE— RUUNGS  ON  MOTION 
TO  Strike— Mattsb  in  Pleadings. 

Where  a  motion  to  strike  out  matter  in  a 

Fileadtag  fills  tbe  office  of  a  demurrer;  the  rui- 
ng preserves  itself  without  the  aid  of  a  bill  of 
exceptions  or  motion  for  a  new  trial,  but  where 
a  motion  to  strike  out  is  not  essentially  a  de- 
murrer because  it  does  not  dispose  of  the  case, 
it,  with  the  exception  to  tlie  ruling  thereon  and 
the  motion  for  a  new  trial  bringing  forward  tlie 
error  for  the  final  consideration  of  the  trial 
court,  must  be  preserved  in  a  bill  of  exceptions 
or  it  cannot  be  considered  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  1684-1600^  2342-^2350; 
Dec  Dig.  SS  285,  518.*] 


14.  Appeal  and  Ersob  (|  518*)— QuEsnoxa 

REVIEWABU  —  UULINOS    ON    MOTION  TO 

Stbiee— Matter  in  Pleadihos. 

Where,  in  an  action  for  Injuries  to  a  serv- 
ant of  a  railroad  company  caused  by  tbe  neg> 
ligence  of  a  fellow  servant  the  company  relied 
on  the  servant's  contract  of  release  of  it  from 
liability  for  Injuries  caused  by  fellow  servants, 
and  tbe  reply  alleged  matters  avoidiog  the  con- 
tract a  motion  to  strike  such  matters  was  not 
in  effect  a  demurrer,  and  the  ruUng  thereoo.  to 
be  reviewable  on  appeal,  must  be  preserved  ia 
a  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  adfl 
Error,  Cent  Dig.  H  2342-2356;  Dec  Dig.  f 
518.*] 

15.  Constitutional  Law  (|  89*)— Libebtt  or 
Contract— BEBTBicnoNfl. 

Tbe  liberty  to  contract  may  be  reasoiiablj 
limited  within  the  police  power  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Coostitutioii- 
al  Law,  Cent  Dig.  |  157 ;  Dec  Dig.  {  8B;*J 

19.  CoNsnroTioNAL  Law  <i  89*)— S^bdom  or 
CoNTBACT— Statutes— Valioitt. 

Rev.  St  1900,  I  5437,  providing  that  no 
contract  made  between  any  raUfoad  eompany 
and  any  of  Its  servants  limiting  tbe  liabili^ 
of  the  company  for  any  damages  caused  by 
fellow  servants  shall  be  valid,  does  not  violate 
the  constitutional  liberty  to  contract  and  a  con- 
tract between  a  railroad  company  and  a  ■err- 
ant, whereby  the  latter  agreed  in  advance  of 
his  employment  to  relieve  the  company  from 
liability  for  injuries  caased  by  fellow  servant!^ 
is  invalid. 

[Ed.  Note.— For  other  cases,  see  Constltiitioif 
al  Law.  Gent  Dig.  S  167;  Dec  Dig.  |  88;*] 

17.  STATtTTES  A  280*)— BEHEDIAL  STA1IT7TE»— 

CoNSTBuonoN— Lboislativb  Intent. 

Tbe  court  In  construing  a  remedial  stat- 
ute must  consider  tbe  common  law,  tbe  mischief 
and  defect  for  which  the  common  law  did  not 
provide,  the  remedy  the  statute  sought  to  cure, 
and  the  reason  of  the  remedy,  and  so  construe 
the  statute  as  to  suppress  the  mischief  and  ad- 
vance tbe  remedy. 

[Bd.  Note.— For  otJwr  cases,  see  fitattites, 
Gent  Dig;  H  817,  824,  S257Dec  Dig.  1  236.*] 

Appeal  from  Glrcult  Court,  Onmdy  Cowi- 
ty;  Jno.  P.  Butler,  Judge. 

Action  by  Ora  T.  Shohonef  against  the 
Qalncy,  Omaha  dc  Kansas  City  Railroad 
Company.  Prom  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

J.  O.  Trimble,  Hall  &  HaU,  and  WUlard 
P.  HaU,  tor  appellant  E.  M.  Harber  and 
A.  G.  B^iebt,  for  respondent 

LAMM,  P.  J.  Plaintltr  lost  bis  right  foot 
and  ankle  while  In  the  line  of  duty  as  a 
swltchmaa  In  defendant's  yards  and  ^ploy 
in  Milan  In  June,  1904.  He  sned,  laying  his 
damages  at  $20,000,  gronndlng  bis  action  on. 
first,  negligence  in  fumlBhlng  defective  ma- 
chinery '(couplers,  drawbeads,  and  conpUne 
apparatus);  and,  second,  on  the  negligence  of 
a  fellow  servant  to  wit,  tbe  engineer  of  the 
switch  engine  in  that  without  any  proper 
order  or  direction  so  to  do  he  ran  his  engine 
against  a  car  and  plaintUTs  leg,  plaintiff  be- 
ing at  the  time  engaged  in  manlpalating  and 
adjusting  the  coupling  apparatos  of  the  car 
to  the  end  of  presently  effecting  a  eoupling 
with  tbe  engine  for  switching  purposes. 
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Commenced  In  SulllTan,  removed  to  the  fed- 
eral court,  there  dlflmlssed,  broagbt  anew  In 
Grundy,  appealed  once  before  from  a  judg- 
ment for  $5,000,  reTersed  and  rauanded  (223 
Mo.  649,  122  S.  W.  1025.  q.  v.),  then  taken 
on  a  change  of  venue  to  Linn,  the  case  now 
comes  here  again  on  defendant's  appeal,  this 
time  from  a  Judgment  of  $15,000.  When  the 
case  went  down,  defendant  moved  to  strike 
out  all  allegations  pertaining  to  defective 
appliances.  This  motion  was  sustained,  and 
plaintiff  went  to  trial  upon  a  petition  bot- 
tomed alone  on  the  duty  of  defendant  to 
handle  Its  switch  engine  with  care,  having 
regard  to  the  safety  of  employes  required  to 
work  about  the  same,  and  a  negligent  vio- 
lation of  that  duty  in  that  the  engineer,  as 
said,  without  order  or  direction,  negligently 
ran  his  engine  with  force  and  violence  against 
the  car,  while  plaintiff  was  adjusting  the 
coupling  appliance,  catching  plalntlfTs  right 
foot  between  the  drawheads,  and  so  mashing 
It  that  amputation  followed  four  Inches  above 
the  ankle.  The  amended  answer,  after  a  for- 
mal admission  or  two,  and  a  denial,  as  a 
further  defense,  set  up  a  written  contract, 
whereby  plaintiff,  in  consideration  of  his 
employment  and  receipt  of  one  dollar  in  hand 
paid,  released  defendant  from  liability  for 
any  and  all  Injuries  received  while  in  its 
employ  by  or  through  the  negligence  or  want 
of  care  and  caution  on  the  part  of  any  other 
employ^  or  employes  of  defendant,  and  ac- 
knowledged full  satisfaction  and  payment  of 
all  claims  for  damages  against  defendant 
which  may  accrue  to  him,  or  to  any  other 
person  on  account  of  any  such  injury  to  him 
while  in  such  employ.  By  replication  plain- 
tiff denied  all  and  singular  the  allegations  of 
new  matter,  next  alleging  affirmatively  that 
the  contract  plead  as  a  defense  In  the  an- 
swer was  against  public  policy,  in  violation 
of  the  policy  and  laws  of  the  state,  and 
therefore  void.  To  further  break  and  avoid 
Its  effect,  the  reply  pleaded  waiver  and  estop- 
pel, In  that,  with  knowledge  of  the  injury 
of  plaintiff  and  the  negligence  and  wrongful 
acts  of  Its  own  causing  the  same,  defendant 
bad  not  only  fully  investigated  the  same,  but 
litigated  with  plaintiff  for  years  in  different 
courts  of  this  state  its  liability,  and  now, 
for  the  first  time,  undertook  to  set  ap,  plead 
and  seek  advantage  of  said  instrument. 
(Xota  bene:  Defendant  filed  answer  to  plain- 
tltrs  petition  as  amended  on  the  23d  day  of 
Febmary,  1910,  for  the  first  time  pleading 
a  release  by  virtue  of  the  contract  of  employ- 
ment, and  on  the  same,  day  plaintiff  replied 
as  above.)  On  the  same  day  defendant  filed 
a  motion  to  strike  out  those  parts  of  the  re- 
ply Betting  up  waiver,  estoppel,  that  the  con- 
tract was  rold,  against  public  policy,  and  In 
violation  of  the  statutes  oC  the  state.  The 
grounds  of  this  motion  will  appear  presently 
In  the  opinion.  The  court  entries  show  that 
on  the  same  day  the  motion  to  strike  oat  was 
takoi  up  and  overruled  "deftindant  except- 


ed." The  courts  order  overmling  the  motion 
for  a  new  trial  also  shows  dtfendant  except- 
ed. After  filing  an  affidavit  for  an>eal,  de- 
positing Its  do^t  fee,  having  ita  appeal  al- 
lowed and  taking  record  leave  to  file  its  bill 
of  exceptions  on  or  before  July  1,  1910,  de- 
fendant filed  none — its  statement  of  the  case 
in  its  brief  closing  with  the  following:  "De- 
fendant appealed  and  has  brought  up  the 
record  proper  for  review  by  this  court."  A 
summary  of  contentions  made  follows:  For 
defendant  it  Is  argued  that:  First  The  mo- 
tion to  strike  out  parts  of  the  reply  filled  the 
office  of  a  demurrer,  therefore,  a  bill  of 
exceptions  was  not  necessary  to  preserve  the' 
motion  or  the  court's  action  thereon,  those 
things  being  part  of  the  record  proper.  Sec- 
ond. The  effect  of  the  court's  ruling  on  that 
motion  was  to  sustain  those  parts  of  the  re- 
ply struck  at,  as  pleas  good  at  law,  there- 
fore, whether  such  pleas  were  good  at  law 
is  here  to  be  determined.  Third.  The  con- 
tract of  release  was  not  opposed  to  public 
policy  or  prohibited  by  any  valid  statute — 
meaning  thereby  that  the  statute  interdict- 
ing such  a  release  was  unconstitutional  and 
void.  Fourth.  Defendant  was  not  estopped! 
to  set  up  the  release.  Fifth.  The  verdict 
was  grossly  excessive.  For  plaintiff  It  is  ar- 
gued, contra:  Further,  that,  if  there  was: 
error  nisi  In  ruling  on  the  motion  to  strike 
out,  it  did  not  materially  affect  the  merits; 
that  the  motion  is  not  part  of  the  recorrl 
proper,  therefore  la  not  here  absent  a  bill  of 
exceptions;  that,  at  any  rate,  some  of  the 
grounds  of  the  motion  were  not  In  the  nature 
of  a  demurrer,  and  (If  any  ground  be  in  the 
nature  of  a  general  demurrer  then)  plaintiff', 
under  his  general  denial  in  the  reply,  was 
entitled  to  show  the  contract  was  void;  and 
that,  at  all  events,  the  motion  was  well  ruled 
for  that  the  statute  Interdicting  such  con- 
tract in  abrogation  of  liability  under  the  fel- 
low-servant law  Is  a  valid  constitutional  ex- 
ercise of  legislative  power.  Attending  to  the 
questions  raised,  we  rule  as  follows: 

1.  At  first  glance  (on  the  surface  of  things; 
as  an  abstract  proposition)  $15,000  for  the 
loss  of  one  foot  is  a  full,  round  sum,  and 
mlgbt  well  be  held  excessive  (if  we  were  at 
liberty  to  deal  with  It)  absent  elements  of 
malice,  as  here,  and  where  plaintiff  Is  en- 
titled to  Just  compensation  and  no  more. 
The  conservatism  of  this  court  on  damages  In 
such  cases  Is  evidenced  by  a  line  of  decisions^ 
early  and  late,  asBembling  a  cloud  of  wlt^ 
nesses  In  that  behalf.  In  dealing  with  re- 
mittiturs In  personal  Injury  cases  we  bare 
esctaeweu  sentimoital  conceits,  elonents  «r 
punishment,  and  mere  views  to  catdi  the 
crowd  (ad  captandnm  vulgns)— for  ezarapls^ 
that  the  Jury  or  court  should  place  themp 
selves  In  the  position  of  plaintUf.  andl  m 
that  taypothesb^  put  a  financial  estlmatr  on 
what  one  or  the  other  would  take  and  mmp 
places  with  him.  We  have  songtat  to  put  sneb 
damages  on  the  s(dld  basis  of  a  falr^  rsascn- 
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able  eBtimate  of  a  recompense,  keeping  In 
mind  the  injury,  the  detriment  probably  en- 
suing to  plaintiff  In  the  future  therefrom, 
and  have  refused  to  allow  an  unhappy  acci- 
dent to  be  capitalized  at  such  sum  as  would 
make  «  fair  mind  instinctively  cry  out 
against  It  as  a  millstone  about  the  neck  of 
buiinesB,  or  as  filling  plaintiff's  pockets  so 
full  that  he  Is  left  In  a  better  fix  than  he 
would  likely  be  in  had  the  accident  not  hap- 
pened. But  in  delivering  pronouncements  on 
remittiturs  we  have  always  kept  the  facta 
of  the  concrete  case  in  eye  as  a  guide  board ; 
and  our  rulings  In  that  behalf  from  the  very 
necessity  of  things  took  color  and  direction 
from  the  facts  established  by  the  evidence, 
not  otherwise.  Here,  absent  a  bill  of  excep- 
tions, we  have  no  facts  and  no  evidence. 
Therefore  we  are  put  to  a  leap  In  the  dark. 
The  time  this  plalntUf  lost  by  his  Injuria 
and  Its  value,  the  surgical,  medical,  and 
nurse  attention  and  resulting  outlay,  the  de- 
tails of  bis  hurts  from  which  would  follow 
greater  or  less  pain  and  angnlsb,  whether  the 
amputation  was  successful  and  the  wound 
healed  blandly  by  first  impression,  or  be  long 
languished  sick  in  body  and  mind,  are  hid  out 
in  a  sealed  book.  Nor  does  the  fact  that  a 
Grundy  county  jury  put  his  damages  at  $5,- 
000  while  a  Linn  county  Jury,  years  later, 
multiplying  than  by  three,  put  them  at  f  15.- 
000,  alter  the  case.  One  jury  may  have  made 
a  sounder  estimate  than  the  other — but 
vbldx  one?  So  the  last  Jury  may  have  had 
the  advantage  of  better  evidence  than  the 
first  *  If  (absent  the  evidence)  we  are  put  to 
an  assumption  or  guess,  we  would  be  bound 
to  assume  it  so  to  suiqport  the  verdict  and 
maintain  the  wisdom  of  trial  by  jury.  If 
the  verdicts  had  been  the  same,  that  would 
be  some  evidence  both  were  fair.  But  the 
contrary  does  not  follow.  Peradventure  ver- 
dicts may  be  allowed  to  wax  and  wane,  like 
the  moon,  without  provoking  astonishment  or 
incredulity  from  bench  or  fireside.  We  can- 
not well  write  the  law  to  be  that  a  mere  dif- 
ference in  verdicts  is  evidence,  on  the  record 
proper,  that  the  last  one  Is  excessive.  The 
only  judicial  use  (If,  indeed.  It  is  put  to  us 
to  assign  It  an  office  and  use)  to  whldi  the 
difference  in  the  verdicts  may  be  put  Is  to 
take  the  case^  earmarked  with  vldssltudee, 
OS  It  Is,  as  serving  the  possible  future  pur- 
pose of  wnne  moralising  lawwrlter  in  point- 
ing some  bumble  moral  in  some  unwritten 
chapter  <m  some  new  phase  of  the  doctrine 
of  assumed  risks;  for  verily  Is  not  an  in- 
creased verdict  one  of  the  "nsnal  risks"  a 
litigant  unimes  on  a  second  trial?  Assom- 
Ing  ttie  Terdlct  Is  part  of  the  record  proper, 
yet,  absent  the  evldmce  and  a  motion  for  a 
new  trial  nUnv  the  point  of  exceaslvenees, 
and  vement  a  TWdlct,  regular  oa  its  teoe  and 
witUn  tbe  lines  of  Uie  petltlm,  the  point  Is 
wlttaont  substance,  and  must  be  disallowed  to 
defendant 

2.  Of  tbe  motloii  to  strike  ont  parte  ot  the 


replication.   All  other  asslgnmenti  of  wror 
may  be  considered  under  the  above  head; 
for  they  cover  a  cluster  of  questions  grouped 
about  that  motion.  In  leading  up  to  some  of 
them  the  subject-matter  may  be  profitably 
developed  by  some  preliminary  obeervatlona. 
For  Instance:  Courts  take  judicial  notice  of 
matters  of  public  history;  for  such  history 
Is  a  lamp  of  judical  interpretation  hung  ont 
by  reason.  Many  statutes  are  but  expon«itB 
of  a  crystallzed  and  domlnent  pnblic  senti- 
ment, gathered  from  the  history  of  the  times 
and  finally  bodied  forth  In  legislative  enact- 
ments.  Such  Is  the  fdlow  serrant  act.  At 
one  time  there  was  judicially  grafted  upon 
the  main  stock  of  our  state  jurisprudence  the 
doctrine  that  a  railroad  corporatism  was  lia- 
ble to  employes  and  personal  representatives 
for  damages  from  the  negligence  of  a  fellow 
servant  resulting  in  death  or  Injury.  In 
1865,  In  Schults  v.  Railroad,  36  Ma  13,  the 
old  damage  act  was  construed  that  way.  In 
Connor  v.  Railroad,  58  Mo.  285.  the  doctrine 
of  the  Schultz  Case  was  reaffirmed.   But  11 
years  afterwards  It  was  exploded  in  Proctor 
V.  Railroad,  64  Mo.  112,  and  the  common-law 
rule,  re-established,  was  thereafter  continued 
in  force  for  21  years.   In  18&7  the  fellow- 
servant  act  was  passed  (Laws  1897,  p.  96). 
That  act  not  only  turned  a  new  leaf  In  the 
book  of  the  law  of  the  land,  but,  as  with  a 
consuming  torch,  burned  to  ashes  a  wealth  of 
case-learning  with  its  refinements  In  defini- 
tions of  "fellow  servant*  and  In  tbe  philos- 
ophy and  application  of  the  old  rule,  where- 
by tbe  courts  were  put  to  mighty  labor  and 
pother  to  administer  old  rules  in  the  light  of 
changed  conditions  and  to  put  new  wine  of 
Interpretation  in  the  old  bottles  of  tbe  law — 
all  with  a  semblance  of  preserving  it  from 
chaos  or  radical  chang&   After  full  consid- 
eration In  Strottman  t.  Railroad,  211  Mo. 
227,  109  S.  W.  769,  It  was  held  by  the  ma- 
jority of  the  judges  that  the  original  fdlow- 
servant  act  gave  no  right  of  action  for  the 
death  of  an  «nploy6  by  the  negligence  of  bis 
fellow,  but  only  covered  damages  for  Injuries 
so  rec^ved,  to  be  recovered  In  an  action  by 
tbe  party  injured.  Three  of  us  were  of  opin- 
ion that  the  statute  covered  damages  for 
death  as  well  as  Injuries ;  that  la,  that  dam- 
ages for  death,  under  then  *»iw<<ifg  law, 
could  be  recovered  by  those  persons  named 
In  the  old  damage  act  While  that  cose  was 
pending,  the  (3eneral  Assembly  amended  and 
perfected  the  fellow-servant  act  in  that  par- 
ticular so  that  It  now  brings  within  Its  pur- 
view damages  for  death  (Iaws  1907,  p.  252). 
and  its  force  is  no  longer  spent  in  creatine 
a  new  llabilltar  fbr  Injuries  and  none  what- 
ever for  the  capital  event-  of  resulting  death 
Itself.  Looking  backward  to  the  history  of 
the  times,  we  take  judicial  notice  of  the  tact 
that  the  passage  of  the  fellow-servant  act 
ma  preceded  (and  ftillowed)  by  the  enact- 
ment of  similar  statntes  In  many  states  of 
the  Union— all  of  ttiem  gtriUng  down  tbe 
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doctrine  of  tbe  eommon  law  In  that  bdialt 
and  establishing  a  new  rule  of  liability.  We 
know,  too,  that  Its  passage  In  this  stat^  as 
«l86wliwe,  was  preceded  by  mach  public  agi- 
tatlon  in  lay  and  lesil  periodicals  on  the 
rostmm  by  publicists  in  labor,  legal*  and 
bnidness  circles,  maintaining  tbe  Jub^  of 
tiie  ivQposed  change  and  callii^  out  for  it 
Per  contra,  tl»  old  doctrine  and  the  old 
role  was  ^xnitly  defwded  by  its  theor^cal 
admiren  and  Interested  supporters.  IThe 
matter  being  well  hammered  out  on  the  auTll 
■of  public  dlscnailon,  things  happened  In  that 
behalf  indicating  a  dominant  public  sentl- 
ment  In  favor  of  adopting  the  proposed  new 
right  and  remedy,  while,  at  the  same  strote, 
clearing  away  common-law  obstades  in  or- 
der that  tbe  new  right  and  remedy  might  oc- 
cupy the  fleld.  In  obedience  to  that  senti- 
ment; tbe  f^ow*serTant  act  sprang  Into  be- 
ing. Aa  part  of  It,  rect^pilzing  that  the  old 
doftrlne  might  be  given  up  with  a  pang  and 
not  without  a  struggle  to  maintain  it  In  some 
ronndabont  way,  the  feUow-Berrant  act  made 
tbe  new  rlglit  and  new  remedy  InTulnerable 
to  evasion  or  overOirow  by  sectbm  4  (Laws 
1897.  p.  97 ;  section  6487.  Ber.  8t  1908)  read- 
ing: "Sec.  0487.  No  contract  made  betwera 
any  railroad  -  conwratlon  and  any  of  its 
agents  or  swvants,  based  upmi  th6  contingen- 
cy of  the  injury  or  death  of  any  agent  or 
serrant  limiting  the  liability  of  such  rail- 
road corporation  for  any  damages  nnder  the 
provisions  of  sections  5434  to  54S7.  Inclusive, 
shall  be  valid  or  binding,  but  all  sncb  con- 
tracts or  agreements  shall  be  null  and  void-" 
S}x  years  after  the  oiactment  of  that  law, 
Shohoney  entered  the  employ  of  defendant 
corporation,  signed  a  contract  releasing  de- 
'  fendant  from  liability  for  any  and  all  In- 
juries received  by  him  throuj^  the  negli- 
gence or  want  of  care  or  caution  of  any  other 
employe  of  defendant,  and  acknowledged  full 
satisfaction  and  payment  of  all  claims  for 
damages  accruing  to  htm  or  any  other  person 
on  account  of  such  injury.  Shobouey  sued 
February,  1905.  In  February,  1910,  the  de- 
fendant by  answer  set  up  the  contract  as  a 
defense  to  an  am^ded  petition.  The  reply 
to  tiiat  answer,  as  said,  was  <1)  a  g^eral 
denial;  (2)  waiver  and  estoppel,  because  of 
certain  facts  pleaded ;  and  ^)  that  the  con- 
tract was  void  because  in  contravention  of 
express  statute  and  as  against  public  policy 
and  the  policy  of  our  laws.  Defendant  at- 
tacked all  the  r^ly,  except  the  general  de- 
nial, by  a  motion  to  strike  out  Its  grounds 
(quoting)  were:  "For  the  reason  that  said 
parts  of  tbe  reply  are  not  properly  matters 
of  reply,  but  are  arguments  and  statements 
improper  to  be  submitted  to  a  Jnry  and  for 
the  further  reason  that  the  statute  of  the 
state  of  Missouri,  to  wit,  section  2876  of  the 
Revised  Statutes  of  the  state  of  Missouri 
1S99  [Ann.  St.  1906,  p.  16STI,  under  which 
plaintiff  claims  the  contract  pleaded  In  de- 
fendant's amended  answer,  is  void,  as  itself 


unconsUtotlonal  and  void,  for  the  teMon  that 
said  section  la  In  vlolatiOD  of  section  16  of  ar^ 
ticle'2  of  the  Constitution  of  the  state  of  Mis- 
souri tAnn.  St  1906,  p.  137]  and  of  section 
10  of  article  1  of  the  Gonstltntlon  of  Mis- 
souri [page  132]  and  section  1  .of  article  14 
of  the  amendments  to  tbe  Oinstitntlon  of  ttie 
United  States,  and  of  other  Bectlox»  and  ar- 
ticles, both  of  tlie  Qonstitutlan  of  the  state 
of  Missouri  and  tbe.  United  States,  In  that 
said  sectl(m*l8  special  legislation,  limits  the 
r^hts  <a  atSavDB  to  enter  into  contracts,  im- 
pairs the  obttsatlfm  of  contracts,  grants  spe- 
dal  rights  and  Immunities  and  doiles  to  rail- 
road companies  and  to  the  defendant  in  this 
case  tbe  equal  protection  of  the  lam.**  Oa 
mtSt  record  we  rule  ttaxe  Is  no  reversible  er- 
ror in  overruling  the  motion  to  strike  out. 
This  because: 

(a)  Tike  case  went  to  trial  on  an  nnemas- 
eulated  petition,  answer,  and  r^llcation. 
The  answer  set  up  Shohoney's  contract  by 
way  of  release.  The  reply  pleaded  matter 
avoiding  the  contract  The  legal  effect  of 
the  ruling  on  the  motion  to  strike  out  was  to 
leave  those  Issues  in  tbe  case  to  be  threshed 
out  at  the  trial.  Thus  defendant  was  left 
with  the  right  to  offer  Shohoney's  contract 
in  evidence — plaintiff  with  tbe  right  to  raise 
Its  Illegality,  either  by  way  of  objection  to 
Its  Introduction  as  evidence,  or  by  a  motion 
to  exclude  it  afterwards,  or  l>y  an  instruc- 
tion. So  defendant  by  Instruction  could 
have  challenged  the  constitutionality  of  the 
law  interdicting  snch  contracts.  In  aid  of 
the  Judgment  on  appeal,  we  must  assume  (In 
the  absence  of  a  motion  for  a  new  trial,  pre- 
served In  a  bill  of  exceptions,  and  of  an  ex- 
ception saved  in  such  bill  to  the  overruling 
of  the  motion  for  a  new  trial),  not  only  that 
defendant  acted  within  Its  rights,  but  that 
the  rnllng  of  the  trial  court,  while  defend- 
ant was  80  acting,  was  correct  In  other 
words,  counsel  are  presumed  to  have  used 
diligence  In  going  to  the  fair  limit  of  tbelr 
leave  under  the  pleadings  and  to  have  tried 
their  case  for  all  that  was  left  In  It  So  the 
court  Is  presumed  to  have  pKtceeded  without 
error,  and  that  presumption  abides  until  nn 
appellant  shows  us  to  the  contrary.  It  will 
not  do  to  overturn  a  Judgment  merely  be- 
cause the  court  at  one  step,  by  some  ruling 
on  a  motion.  Indicated  a  questioning  or 
hostile  attitude  to  defendant's  position,  so 
long  as  tbe  ruling  left  to  defendant  an  open 
road  to  maintain  In  an  orderly  way  Its  posi- 
tion on  the  issues  as  framed.  In  this  view 
of  It  what  Injury  could  result  to  defendant 
from  overruling  the  motion. 

(b)  Moreover,  the  motion  was  not  aimed  at 
the  general  drailal  In  the  replication,  so  that. 
If  It  had  been  sustained,  the  general  denial 
stood.  In  such  condition  of  things,  the  better 
rule  la  that  where  the  metier  showing  the  Il- 
legality of  a  contract  appears  on  tbe  ver>' 
face  of  the  pleading  counting  on  it  its  illegal- 
ity is  left  a  live  anestlon  to  be  dealt  with  by 
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the  trial  court  without  a  fonnal  plea  of  facts 
Btaowing  Its  tll^all^.  GonrtB  take  Indldal 
notice  of  public  atatntes ;  hence,  where  a  con- 
tract counted  on  is  stained  tm  its  very  face 
with  the  vice  of  being  in  contravention  of 
such  statute,  the  law  does  not  require  the  ad- 
ventitious aid  of  a  plea  of  illegality  in  order 
to  deal  with  It  The  law  forces  no  one  to  do 
vain  and  useless  things.  'Xex  nemlnen  coglt 
ad  vana,"  etc.  Not  so  where  the  alleged  Ille- 
gality arises  from  extrinsic  or  <S>llatoal  mat- 
ter not  appearing  on  the  face  of  the  plead- 
ing. In  such  case  a  plea  fills  an  office.  Mc- 
Dearmott  v.  Sedgwl<^,  140  Mo.,  loc.  1^ 
30  S.  W.  776  et  seq.,  cited  and  followed  in 
Kelerher  et  al.  v.  Henderson,  208  Mo.,  loc. 
dt  612, 513, 101  S.  W.  1083.  The  rale  is  that, 
where  a  party  cannot  open  his  case  or  sus- 
tain some  particular  defense  without  show- 
ing that  he  has  broken  the  law  the  court  will 
not  assist  him  (Gibson  et  al.  T.  Jenkins,  97 
Mo.  App.,  loc  dt  42.  70  8.  W.  107«),  and  this 
without  an  afQrmatlre  defense  pleaded  to 
the  contract  To  the  same  eCfect  is  McClure 
V.  UUman,  102  Mo.  App.,  loc.  clt  706,  706,  77 
S.  W.  825.  If  a  contract  Is  Illegal  and  the  Ille- 
gality appears  from  it  or  from  the  evidence 
necessary  to  make  out  a  case  on  it,  the  il- 
legality Is  eftecUve  to  deny  remedy,  thongh 
not  pleaded.  School  District  v.  Sheidley,  13S 
Mo.,  loc.  dt  090,  40  S.  W.  666,  37  L.  B.  A. 
406,  60  Am.  St  Rep.  676.  It  follows  that, 
had  the  court  sustained  the  motion  to  strike 
out,  still  the  question  of  the  illegality  of 
Shoboney*s  contract  of  employment  was  left 
in  the  case  for  determination.  This  is  all  de- 
fendant should  ask.  Thmfore  such  inter- 
locutory ruling  left  defendant  no  better  or 
worse  off  by  it  Such  ruling,  then,  did  not 
materially  affect  the  merits  of  the  case,  and 
we  are  confronted  by  the  statute  forbidding 
us  to  reverse  a  Judgment  on  error  not  fatal 
to  the  merits.  In  this  view  of  it  there  Is  no 
substance  In  the  assignmmt  of  error  relat- 
ing to  the  motion. 

(c)  Again,  conceding  arguendo  that  the  mo- 
tion to  strike  out  is  part  of  the  record  prop- 
er, yet  If  defendant  raised  its  constitutional 
point  only  by  such  motion.  If  (when  the  road 
was  left  open  to  It)  It  neglected  to  pursue  Its 
constitutional  point,  offer  Its  contract  In  evi- 
dence, challenging  the  ruling  of  the  court  on 
it  and  saving  an  exception,  if  adverse,  if  It 
neglected  to  ask  instructions  on  the  constltn- 
tlonality  of  the  law  or  file  any  motion  for  a 
new  trial  challenging  the  ruling  in  disallow- 
ing such  Instructions  or  evidence,  and,  what 
is  eqnally  bad  or  worse.  If  It  failed  to  file  a 
bill  of  exceptions,  as  here.  It  waived  Its  con- 
stitutional point  by  abandonment.  It  died 
below  and  remains  dead  above.  Courts  may 
not  shirk  their  duty  to  say  a  law  Is  uncon- 
stitutional, if  It  be  so,  but  they  do  not  go  out 
of  tHelr  way  to  lug  in  a  constltntlonal  ques- 
tion or  keep  It  alive  when  a  litigant  has  al- 
lowed It  to  die.  The  comity  that  exists  be- 
tween the  Judicial  and  l^lslative  branches 
of  the  government  forbids  us  to  approach  the 


constitutionality  of  a  statute  Ughtlj  or  to 
strain  after  grasping  such  point  and  boldlns 
It  in  Judgmrat;  f6r  a  stroDg  pr^umptlon  ob- 
tains in  favor  of  the  validity  of  a  statute. 
In  tills  view  of  it  the  conBtltntional  point  to 
out  of  the  case. 

(9»Not  on^  so,  but  we  do  not  think  the 
motion  to  strike  out  could  be  preserved  tor 
appellate  review  exc^t  by  saving  an  exc^ 
tlon  to  overruling  it  and  by  calling  the  trial 
court's  attmttott  to  its  own  error  anew  in  k 
motion  for  a  new  trial,  and  preserving  the 
motion  to  strike  out  and  the  motion  for  a 
new  trial  In  a  bill  of  ezccptioiis.  The  point 
is  approached  with  dlffldfflice  because  there 
Is  general  language  of  some  of  our  dedslons 
seemingly  leaving  it  debatable  ajid  In  a 
twilight  zone.  It  was  early  held  that  matter 
in  a  pleading  stating  no  canse  at  action  or 
defraise  was  apea  to  a  motion  to  strike  oat 
as  well  as  to  a  demurrer.  Sapingtou  v.  J^- 
ferles.  16  Mo,  loc.  dt  631;  Nledetei; 
Wales,  16  Mo.,  loc.  dt  216;  Barlev  Can- 
non, 17  Mo.,  loc.  dt  597;  Roblnsni  r.  Law- 
son,  20  Mo.,  loc.  dt  71 ;  Ming,  Adm'r,  r.  Sng- 
gett,  34  Mo.,  loc  dt  866,  86  Am.  Dec  112; 
Howell  V.  Stewart,  64  Mo.,  loc  dt  407.  Now. 
the  rale  Is  that  a  demurrer  not  waived  by 
pleading  over,  when  stood  on,  preserves  It- 
sdf  without  the  aid  of  a  bill  ot  exceptions 
or  motion  for  a  new  trial.  State  ex  rel.  t. 
Jones,  165  Mo.  670,  66  S.  W.  807;  Hannah  T. 
Hannah,  109  Mo.,  loc  dt  240,  19  8.  W.  87; 
Hoots  V.  Hellman,  128  8.  W.,  loc  dt  100ft 
(not  yet  officially  wpott»Si ;  and  cases  there- 
in dted.  From  the  pn^MwIUon  that  a  motion 
to  strike  out  may  in  some  instances  fill  the 
office  of  a  demurrer,  the  doctrine  has  been 
deduced  that  a  moti(m  which  fills  each  office 
should  be  Jucteed  of  by  the  rules  pertaining 
to  demurrers;  1.  e.,  wb^  a  motion  Is  to  all 
intents  and  purposes  a  donurrer  dl^MjaiUve 
of  the  whole  case  on  a  matter  of  law,  the 
rules  relating  to  a  demurrer  may  be  applied 
to  such  motions.  Austin  v.  Lorlng,  63  Ho, 
loc  dt  21 ;  0'0)nnor  v.  Koch,  66  Mo.  258. 
But  care  must  be  taken  to  follow  the  rea- 
son of  the  rule.  There  Is  a  great  body  of 
exposition  on  the  question,  and  the  rules  of 
practice  must  be  guardedly  deduced  there- 
from. 

In  Acock  V.  Acock,  67  Mo.,  loc  dt.  156,  It 
was  ruled  that  If  the  action  of  the  conrt  In 
striking  out  part  of  the  petition  was  not  em- 
bodied as  one  of  the  errors  In  the  motitm  for 
a  new  trial,  it  would  be  disregarded  on  ap- 
peal. 

In  Collins  V.  Saunders,  46  Mo.,  loc  dt  300. 
part  of  the  iKtition  was  struck  out,  and 
plaintiff  presented  the  point  In  bis  bill  of  ex- 
ceptions. It  was  ruled  that  was  the  pr(H)er 
way  to  preserve  It  but  as  there  was  no  mo- 
tion for  a  new  trial  giving  the  trial  court  an 
opportunity  to  review  its  own  dedsiou,  the 
point  was  not  reviewable  on  an>eal. 

In  Chllds  V.  Railroad,  117  Mo.,  loc.  dt  426. 
23  S.  W.  875,  it  was  ruled  "that  the  refusal 
of  the  court  to  strike  oat  a  pies  ding  la  a 
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matter  ot  exception  and  nothing  more,"  and 
that  exceptions  to  snch  mllng  must  be  taken 
at  the  time  and  "again  brougbt  forward  In 
the  motion  for  a  new  trial  aa  grounds  there- 
for and  they  mnst  be  made  a  matter  of  record 
\tj  a  bill  of  exceptions." 

In  Wllllama  t.  Railroad.  112  Mo.,  loc.  dt 
485.  20  S.  W.  631.  34  Am.  St  Rep.  403.  one  of 
the  assignmoits  of  error  was  the  action  of 
the  court  in  atrlklng  oat  part  of  the  plalntlflTs 
petition  on  the  motion  of  defendant  The 
point  was  not  brought  forward  In  a  motion 
for  a  new  trial,  and  this  court  disposed  of  it 
Bs  follows:  "We  think  the  law  is  clearly 
against  the  contention  of  plaintiffs.  It  was 
their  duty  to  give  the  trial  conrt  an  oppor- 
tnntty  to  correct  this  error,  If  any,  and,  where 
this  Is  not  done,  this  court  will  not  review  the 
rulings  of  'the  lower  conrt  upon  the  point 
(citing  cases),  and  this  ruling  disposes  of  the 
othOT  aaslgnmettt  that  the  court  erred  In  re- 
foBlng  to  strike  out  certain  portions  of  the 
answer.  This  also  was  not  made  a  ground 
of  the  motion  for  a  new  trial.  We  think 
there  Is  a  marked  dlstlnctlim  between  the 
cases  ot  O'Connor  r.  Kodi.  06  Ma  2S8,  and 
Bntler  v.  Iawsou,  72  Vio.  227,  and  similar 
cases,  where  the  objection  amounted  to  a  de- 
murrer to  the  irtiole  case;  and  resulted  In  a 
^Usmissal  of  the  cause,  and  caaes  like  the  me 
at  bar,  but  It  Is  unnecessary  for  us  to  discnas 
the  rule  In  thoae  cases  at  tbls  tlmcL" 

In  Asphalt  T.  Ullman.  187  Mo.,  loc.  dt  064, 
88  8.  W.  4B8,  the  matter  came  up  In  this  way: 
A  part  of  the  answer  had  been  stricken  out 
on  motiM  of  plaintiff  at  a  tern  prior  to  the 
trial.  But  no  twm  blU  of  enciitlon  was  al- 
lowed and  filed.  On  socb  record  It  was  held 
that  the  ruling  was  not  hwa  for  rerlew.  Ob- 
aerre,  the  efltet  of  tiiat  rulhv  was  that  a 
proper  Mil  of  excepttons  to  preserve  the 
point  was  necessary. 

.  In  Ewlnff  T.  VenKU  County,  216  Mc  loc; 
dt  686,  lie  8.  W.  618,  and  Hubbavd  t.  Slav- 
ena,  218  Ma,  loc:  dt  617,  117  a  W.  1104,  It 
was  pointed  out  that  the  office  ot  a  motion 
to  strike  out  waa,  as  a  goteral  thing,  not 
that  filled  a  donurrer;  that  the  one  calls 
for  an  "fMrder"  wUle  the  othw  raises  an  Is- 
sue ot  law  and  Invokes  a  Judgmoit  on  that 
Issna  What  was  tliere  said  may  have  been 
too  general,  for  it  took  no  notice  of  the  ex- 
cation  to-  the  general  rule  that  the  <^ce  of  a 
motlcm  to  strike  out  might,  where  It  disposed 
of  the  wbirie  case  on  a  question  of  law,  fill 
the  <^os  ot  a  demurrer. 

In  Sternberg  v.  Levy.  108  Mo,  loc.  dt  624. 
60  a.  W.  1114,  68  I*  B.  A.  488>  It  was  ruled 
broadly  that  a  motion  for  a  new  trial  was  not 
necessary  in  ordw  that  we  might  review  the 
ruling  on  a  motion  to  strike  out  This  rul- 
ing was  put  on  the  authority  of  O'Connor  v. 
Kodi,  08  Mo,  and  BuUw  v.  Lawson.  72  Ma, 
tmpra,  but  the  case  docs  not  notice  the  eoa- 
trary  ruling  In  Williams  v.  Railroad.  112  Ma. 
20  S.  W..  supra.  But  in  the  Sternberg  Case  It 
was  fnrUier  ruled  that  a  motlmi  for  a  Judg- 
ment on  tha  pleadings  was  not  a  demurrer. 


and  hence  was  no  part  of  the  record  proper 
(page  620  of  169  Mo.,  60  8.  W.  1114.  03  U  R. 
A.  438).  It  should  be  noted  that  In  the  Stem- 
berg  Case  only  a  part  of  the  Interplea  was 
strwA  at  and  that  the  motion  itself  was  pre- 
served In  a  bill  of  exceptions.  The  case  mere- 
ly holds  that  a  motion  for  a  new  trial  was 
not  neceesary  to  preserve  the  right  to  review. 

In  Boatmen's  Saving  Bank  v.  McMenamy, 
35  Mo.  App.,  loc.  dt  202  et  seq.,  part  of  the 
answw  setting  up  an  afflrmative  defense  was 
stridcen  out  Defoidant  took  the  pains  of 
savli^  his  exception  in  a  bill,  but  omitted  to 
call  the  attention  of  the  court  to  the  error 
ctnnplalned  of  In  bis  motion  for  a  new  trial. 
In  that  onditlon  of  things,  Bombauer.  P.  J., 
wldi  concurrence  at  his  learned  brethren, 
ruled  that  the  point  was  matter  of  exception, 
and  the  exception  was  lost  because  not  pre- 
served In  the  motion  for  a  new  trial. 

Bitting  In  Judgment  on  the  case  learning  on 
the  point.  Smith,  P.  J.,  In  Barber  Asphalt 
Paring  Co.  v.  Bens,  81  Mo.  App.,  loc.  dt  248, 
had  b^Ore  him  a  case  where  several  of  the 
defenses  in  the  answer  had  been  stricken  oat 
leaving  remaining  others  to  which  the  motion 
did  not  ntend.  In  that  fix  It  was  pointed 
out  that,  as  the  whole  answer  was  not  at- 
tacked, no  final  Judgment  could  go  on  the  dis* 
position  of  the  motion.  What  that  sound  Ju- 
rist had  to  say  anent  the  record  boton  him 
Isof  value  in  the  case  at  bar,  vis.:  "The  rule 
announced  and  ^pidled  in  Jones  v.  Manly,  08 
Mo.  063,  and  the  other  cases  to  the  same  ef- 
fect dted  by  the  defendant,  Is  wholly  without 
application  to  a  case  like  this,  for  in  them  It 
will  be  seoi  the  motbm  and  the  ordor  there- 
on extended  to  and  covered  the  entire  de- 
fmse.  Where  the  motion  challoiges  the  suf- 
ficiency of  the  enttre  legal  or  eqaltaUe  de- 
fense pleaded,  it  Is  In  legal  effect  a  damurrrr 
thereto,  and  it  need  not  be  mentioned  in  the 
motion  for  a  new  triaL  The  correctness  of 
the  ruling  on  the  former  In  such  case  Is  prop- 
erly subject  to  a  revision  hy  the  appellate 
tribunal  without  any  reference  thereto  in  the 
latter.  But  where,  as  here,  the  motion  and 
order  thweon  only  go  to  a  part  of  the  auc- 
tions of  the  answer  and  those  remaining  un- 
touched tMider  one  or  more  Issues,  then  the 
ruling  of  the  court  is  a  mattn  of  exception 
only*  and  la  not  the  subject  of  review,  unless 
the  defendanfa  bill  of  excqitlons  shows  that 
that  he  not  only  duly  uoepted  thereto,  but 
that  he  subsequently,  In  his  motimk  for  a  new 
trial,  assigned  such  ruling  as  one  of  the 
grouiods  therefor  and  duly  excepted  to  the  ac- 
tl«i  of  the  court  in  overruling  the  same." 
All  will  agree  that  the  genwal  rule  In  Mis- 
souri, subject  to  exceptions,  Is  that  moUonn 
must  be  preserved  In  a  blU  of  exoq^ona  and 
called  to  the  oourt^a  attention  by  a  motion  for 
a  new  trial,  or  an  asslgnmoit  of  error,  based 
on  a  ruling  on  the  moti(m.  Is  lost  for  appel- 
late purposes,  and  that  the  trend  of  the  Ju- 
dicial mind  is  to  refuse  to  carve  out  new  ex- 
ceptltms  to  the  general  rule.  To  that  end  it 
hu  been  ruled  that  a  motion  for  Judgment  on 
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the  pleadings  Is  not  preaerred  except  by  a 
ground  lodged  in  the  motirai  for  a  new  trial 
and  by  a  bill  (Sternberg  t.  Levy,  supra ;  Ood- 
frey  v.  Godfrey,  128  S.  W.  970,  not  yet  of- 
fldfOly  reported;  Bank  t.  Klein.  83  Mo.  559); 
that  a  motion  to  qnaeb  the  proceedings  is  In 
the  same  category  (Olty  of  Tarklo  t.  Clark, 
186  Mo.  285,  85  8.  W.  329);  that  a  motion  to 
strike  ont  an  amended  petition  because  of  a 
departure  stands  on  tbe  same  foot  (Blt^  t. 
Dry,  184  Mo.  App.  589,  U4  9.  W.  1145) ;  that 
B  motion  to  (juash  an  Indictment  stands  on 
the  same  foot  (State  t.  Fraker,  137  Mo.  258, 
38  8.  W.  909):  80  to  review  a  Judgment  (Daggs 
T.  Smith,  198  Mo.  494,  91  8.  W.  1048).  and 
motions  to  set  aside  a  nonsuit,  to  quash  en- 
cations,  to  dismiss,  are  treated  similarly. 
But  we  bare  pursued  the  matter  far.  It  is 
obTlouB  from  the  views  promulgated  In  the 
cases  TOTiewed  that  if  a  motion  to  strike  out 
is  not  essentially  a  demurrer,  if  it  could  not 
be  dispoflitiTe  of  the  case,  it,  with  the  excep- 
tion to  Che  ruling  thereon  and  with  the  mo- 
tion for  a  new  trial  bringing  forward  the 
alleged  error  for  the  final  consideration  of 
the  trial  court,  must  be  preserved  in  a  bill 
of  exceptions,  or  It  cannot  be  considered  on 
appeal.  Tbe  motion  In  hand  does  not  meas- 
ure up  to  the  standard  of  a  demurrer.  It  did 
not  go  to  the  whole  plea.  The  case  could  not 
have  been  disposed  of  on  a  ruling  on  that  mo- 
tion. Some  of  the  matter  in  the  motion  was 
not  matter  of  demurrer,  but  purely  and  sim- 
ply matter  of  motion.  Our  conclusion  is  that 
If  we  were  to  rule  on  tbe  point  as  learned 
counsel  for  defoidant  wish,  we  would  carve 
ont  a  new  exception.  By  multiplying  excep- 
tions we  would  unsettle  the  practice  and  con- 
fuse it.  We  rule,  then,  that  the  motion  to 
strike  out  part  of  tbe  replication  is  not  here, 
because  not  appearing  in  any  bill  of  excep- 
tions, and  because  the  motion  for  a  new  trial 
is  in  like  fix.  Not  to  exist  and  not  to  appear 
are  the  same  thing.  "Idem  est  non  esse  et 
non  apparere." 

(e)  But  If  we  were  to  admit  unsound  or 
unsafe  exposition  in  paragraphs  a,  b,  c,  and 
d,  and  were  to  hold  that  the  motion  to  strike 
out  part  of  the  reidicatlon  was  part  and  par- 
cel of  the  record  proper  and  came  here  with- 
out any  motion  for  a  new  trial  or  bill  of  ex- 
ceptions, yet  we  wonld  stOl  hold  the  motion 
Roundly  ruled  bdow.  Counsel  admit  It  set- 
tled and  good  doctrine  that  no  person  may 
contract  against  his  own  n^Ugence;  but, 
they  argue,  the  fellow-servant  law  makes 
the  master  responsible  to  one  servant  for 
the  negligence  (not  of  the  master,  but)  of  his 
fellow.  Therefore,  they  say,  the  doctrine 
does  not  apply  to  the  case  at  bar.  The  gist 
of  the  contention  Is  that  the  statute,  hereto- 
fore quoted,  Interdicting  contracts  absolving 
the  master  from  such  liability,  is  unconsti- 
tutional, for  that  it  Impinges  the  general 
constitutional  ri|^t  of  freedom  of  contract, 
ergo  is  void. 

Attending  to  that  view  of  It,  it  may  be 
Mid  tbat  liberty  to  contract  Uke  any  other 


form  of  liberty  may  be  abused.  It  la  a  legal 
precept  that  "we  are  all  sUvea  of  tlie  law, 
in  order  that  we  may  be  free."   Liberty  to 
contract  is  not  without  the  pale  of  reason- 
able limitations  by  tbe  exercise  of  the  police 
power  in  legislation;  for  the  welfare  of  the 
community,  tbe  weU-beiog  of  the  state,  la  at 
stake.   In  a  case  inrolvlng  tbe  violation  of 
tbe  pttislon  law  by  contracting  for  and  re- 
ceiving a  fee  greater  than  allowed  thereby, 
the  Supreme  Court  of  the  Untt^  States, 
speaking  through  Mr.  Justice  Brewer,  in 
Prlsbie  V.  0.  S.,  157  U.  S.,  loc.  dt  165  et 
seq.,  15  Sup.  Ct  688,  89  Ij.  Ed.  657,  held 
language  pertinent  here,  Tlx.:    "A  second 
objectiont  insisted  upon  now  as  it  was  by 
demurrer  to  the  indictm^t,  is  that  the 
act  under  which  tbe  indictment  as  found  is 
unconstitutional,  because  Interfwing  with 
the  price  of  labor  and  the  foeedom  of  con- 
tract   This   objection   also  is  untenable. 
While  it  may  be  conceded  that  goiasliy 
speaking  among  the  inalienable  rights  of  the 
citizen  is  that  of  tbe  liberty  of  contract  yet 
such  liberty  is  not  absolute  and  universal. 
It  is  within  the  undoubted  power  of  govern- 
ment to  restrain  seme  individuals  from  all 
contracts,  as  well  as'  all  indlTidoals  from 
some  contracts.  It  may  deny  to  all  the  right 
to  contract  for  tbe  purchase  or  sale  of  lot- 
tery tickets;  to  the  minor  tbe  right  to  as- 
sume any  obllgatlona,  except  for  the  neces- 
saries of  existence;  to  the  common  carrier 
the  power  to  make  any  contract  rtieaatng 
himself  from  negligence,  and,  indeed,  may 
restrain  all  engaged  In  any  employmoit  from 
any  contract  in  the  course  of  that  «iq»loy- 
ment  which  Is  against  public  policy.  The 
possession  of  this  power  by  government  in 
no  manner  conflicts  with  the  proposltioo 
that,  generally  speaking,  erezy  dtim  has 
a  right  fre^  to  contract  for  the  price  of  bis 
labor,  serrlces,  m  property.**  On  the  postiv 
late  that  a  contract  in  violation  of  osury 
laws  is  void  as  against  public  policy  (an  sc- 
ented doctrine  of  the  law),  OuUen.  J.,  in 
Simpson  V.  N.  T.  Rubber  Co..  80  Hon, 
80  N.  Y.  Suppt  839.  qteaklng  to  the  point 
whether  an  employ^  could  by  contract  waive 
the  benefits  of  a  statute  reqniring  dangw- 
ous  machinery  to  be  fenced,  said:  "Bnt  tbe 
state  has  great  interest  in  the  protection  of 
its  members,  and  this  even  of  the  most  utili- 
tarian character.   In  tbe  case  of  a  malmeil 
employ^,  he  and  tils  family  are  likely  to  be- 
come a  public  chaige;  Tbe  same  is  true  uf 
the  family  of  an  employ^  killed.   The  com< 
munlty  wonld  seem  to  have  as  mnch  interest 
in  the  protection  of  the  life  and  limbs  of  a 
member  of  it  as  in  the  question  wbetber  be 
should  pay  8  per  cent  or  6  per  ceat.  in- 
terest  Tet  by  no  means  which  human  wit 
can  devise  can  be  make  a  valid  contract  to 
pay  more  than  6  per  coit  in  this  state." 
The  case  of  Kansas  Paa'I^.  Ca,  v.  Fesvey. 
29  Kan.  109,  44  Am.  Rep.  630.  is  directly  hi 
point    It  was  thae  ruled  ttaat  a  railroad 
onnpany  cannot  contratA  tn  adrance  with 
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its  ttDployte  for  the  waiver  and  release  of 
the  statutory  liability  Imposed  upon  every 
railroad  company  organized  or  doing  basl* 
neea  In  that  state  by  chapter  93,  Laws  1874, 
and  ft  contract  In  contra vraitlon  of  this  stat- 
ute Is  Toid,  and  no  defttise  to  an  action 
brought  by  an  employe  of  a  raUroad  com- 
pany for  damages  draw  to  hlm.ln  consequence 
of  the  negligence  or  mlsmanagemMt  of  a  co- 
em[doy6. 

To  the  same  effect  is  Pittsburg,  Glndnnatl, 
Chicago  &  Bt,  Louis  B.  B.  t.  Montgomery, 
152  Xnd.  1.  4d  N.  B.  682,  eg  L.  B.  A.  876,  71 
Am.  8t  301;  Hlsaong  t.  Railroad  Oo^ 
01  Ala.  514,  8  South.  776;  Ballway  Co.  r. 
Spangler,  44  Ohio  St  471,  8  N.  E.  407,  68  Am. 
Rep.  833.  See,  also,  a  rery  learned  and  full 
note  to  Johnston  t.  Fargo,  A  Am.  &  Eng.  Ann. 
Gas.  pp.  3-7,  inclusive,  where  many  authori- 
ties are  collated  expounding  the  whole  body 
of  the  law  on  the  question. 

The  constitutionality  of  the  fellow-serrant 
law  has  been  sustained  In  Us  general  pro- 
visions by  this  court  and  by  the  Supreme 
Court  of  the  United  States  against  assaults 
of  the  same  character  now  under  review. 
In  this  court  Its  constitutionality  was  deter- 
mined in  Powell  V.  Sherwood,  162  Mo.  60S, 
63  8.  W.  485.  That  case  has  been  repeatedly 
followed.  In  writing  the  opinion  therein 
our  Brother  YALLIANT  came  up  to  the  quea- 
tloD  of  the  eonstltntlonallty  of  the  fourth 
section  of  the  act  of  1897,  supra,  and,  though 
he  did  not  discuss  It  for  the  reason  It  was 
not  in  his  case,  be  does  point  out  that  the 
United  States  Supreme  Court  In  M..  etc..  By. 
T.  Herrtck,  127  U.  6.  210,  8  Sup.  Ct.  1176,  32 
li.  Ed.  109,  hdd  an  Iowa  statute  with  the 
same  provision  in  it  did  not  impinge  the  fed- 
eral Constitution.  The  f^ow-eervant  act  be- 
ing constitutional  In  Its  general  provisions, 
It  follows  that  the  well-being  of  the  state  and 
public  policy  imperiously  demand  that  its 
provisions  be  held  Immune  from  the  right  of 
private  contract  What  nobler  public  policy 
could  obtain  than  that  the  laws  of  a  self- 
governing  people  should  be  obeyed  by  all? 
If  the  benefits  of  the  new  law  could  be  con- 
tracted away  In  a  given  instance  by  a  stroke 
of  the  pen,  It  would  presently  not  be  worth 
the  paper  It  Is  written  on  as  a  rule  of  clvU 
action.  The  words  of  the  statute  would  be 
without  life,  mere  sound  and  fury  signifying 
nothing — the  mischiefs  would  abide,  the  rem- 
edy be  lost — if  we  should  bold  that  railroad 
companies  were  at  liberty  to  play  ui>on  the 
necessities  or  Ignorance  of  their  employes  by 
exacting  releases  from  liability  as  an  inci- 
dent to  employment.  The  cry  of  the  French 
woman  when  she  faced  a  dreadful  crisis  In 
her  life,  "Oh,  Liberty,  Liberty,  how  many 
crimes  are  committed  in  thy  name!"  would 
likely  swe  a  purpose  In  such  event  as  fair- 
ly descriptive  of  the  result  It  Is  a  goldm 
rule  of  judicial  exposition  to  discern  what 
the  common  law  was,  what  was  the  mischief 


and  defect  for  which  the  common  law  did 
not  provide,  what  remedy  the  statute  ap- 
pointed to  cure  the  disease  of  the  common- 
wealth, and  what  was  the  reason  of  the  rem- 
edy 80  provided.  When  these  things  are  dis- 
cerned by  the  Jndg^  It  is  but  trite  and  ven- 
erable doctrine  that  his  office  is  to 'so  con- 
strue the  new  statute  as  to  suppress  the  mis- 
chief, advance  the  remedy,  and  "to  suppress 
subtle  Inventions  and  evasions  for  the  con- 
tinuance of  the  mischief,  *  *  *  and  to 
add  force  and  life  to  the  cure  and  remedy 
according  to  the  true  Intendment  of  the 
makers  of  the  act  pro  bono  publico."  Hey- 
don'a  Case,  3  Coke,  18.  We  hold  section  4 
of  the  fdlow-servant  act  (now  section  5437, 
Rev.  St  1909)  Is  constitutional.  Hence  the 
contract  set  up  In  defendant's  answer  Is 
void. 

It  follows  that  the  Judgment  must  be  and 
Is  affirmed.  All  concur;  GRAVES.  J.,  In  re- 
sult; VAI^IANT,  3^  not  sitting. 


HOUSTON  ft  T.  a  BY.  CO.  OALDWELL. 
(Suprran  OMUt  d  Mlssouii.  Dec.  17,  1010.) 
L  OABNismisirT  (|  ?•)  —  JmsDionoH  — 


AVOUHl  iNVOLVSn. 


aiahment  proceedings  on  accoont  of  wages  due 
its  em^oyes,  where  the  debt  sued  for  la  lesa 
than  $200,  unless  judgment  la  first  rendered 
against  the  defendantfl:  and  hence  a  justice  of 
the  peace  has  no  jarisdiction  to  issoe  garnish- 
ment in  anch  a  case,  where  the  defendants  are 
nonresidents  and  served  only  by  publication. 

[Ed.  Note.-— For  other  caaes,  see  Garnishment, 
Cent  Dig.  I  7;  Dec.  Dig.  |  7.*] 

2.  COWSTITOTIOWAL  LtAW  (S  206*)— G-iBNISH- 

HXNT— <3US8  LeOIBLATION. 

B«v.  St  1899,  H  3447.  8448  (Ann.  St  1006. 
p.  1981 :  Bev.  St.  im,  SS  2427,  2428),  provide 
that  garnishment  shall  not  issue  In  a  case  where 
the  sum  demanded  Is  not  over  ^200,  and  where 
the  property  sought  to  be  reached  is  wasea  due 
defendant  trom  a  railroad  company,  nnul  after 
jndKment  Is  recovered  by  plaintiff  against  de- 
fendant, and  in  snch  case  relieve  the  garnishee 
or  railroad  company  of  the  dot;  to  answer. 
Held,  that  tlus  statutes  were  constitutional. 

[Ed.  Note.— For  other  cases,  see  Ctmstltution- 
al  Law,  Gent  Dig.  H  649-677;  Dec  Dig.  | 
208.  •] 

In  Banc:  Proceedings  for  prohibition  by 
the  Houston  ft  Texas  Central  BaUmy  Com- 
pany against  T.  O,  OaldwelL   Writ  awarded. 

Douglass  ft  Watson,  for  relator.  Piatt,  Lea 
ft  Wood  and  Harrey  O.  dark,  for  respond- 
ent 

PEB  CURIAM.  This  Is  an  original  pro- 
ceeding in  this  court,  the  purpose  of  which  is 
to  obtain  a  writ  of  prohibition,  directed  to  the 
respondent,  a  justice  of  the  peace  In  Jack- 
son county,  to  prohibit  him  entertaining  Ju- 
risdiction In  certain  attachment  suits  insti- 
tuted In  his  court  against  certain  employ^ 


•Vor  otber  easM  wm  same  topto  and  aeotlaD  NUHBBB  ta  Dm.  Dig.  ft  AaL  Dls.  Ker  No.  aerlai  ft  Sim't  Xitdwes 


Digitized  by 


Google 


1068 


182  80UTHWESTBIIN  BEFORTEB. 


of  the  relator,  tbe  railroad  company,  wherein 
the  defendants  In  those  snlts  are  nonresl' 
dents,  and  are  served  only  by  publication  of 
notice,  and  wherein  It  la  sought  to  reach 
their  wages  by  process  of  sarnlsbment  serv- 
ed on  the  railroad  company  In  this  state. 

There*  Is  a  question  raised  In  the  plead- 
ings In  reference  to  the  validity  of  the  con- 
stable's return  of  the  process  of  garnishment 
on  tbe  relator ;  bnt  It  will  be  unnecessary  to 
decide  that  question,  because,  even  if  ft 
should  be  admitted  that  the  service  was  oth- 
erwise sufficient,  the  railroad  company  Is  not 
liable  to  garnishment  on  account  of  the  wag- 
es of  Its  employes,  where  the  debt  sued  for 
(as  In  each  of  tbe  cases  mentioned  In  tbe 
pleadings)  Is  less  than  $200,  until  judgment 
Is  rendered  against  the  employ^.  Sections 
3447  and  3448,  Rev.  St  1899,  now  sections 
2427  and  2428,  Rev.  St.  1909.  Therefore  the 
Justice  of  the  peace  exceeded  his  Jurisdiction 
when  he  undertook  to  hold  the  railroad  com- 
pany under  his  process  of  garnishment  In 
the  cases  mentioned. 

It  Is  contended  on  the  part  of  the  Justice 
of  the  peace  that  the  above-named  sections 
of  our  statutes  are  unconstitutional,  but  this 
court  has  very  recently  considered  that  sub- 
ject, and  has  decided  that  those  were  valid 
and  constitutional  sections.  White  v.  H.,  K. 
Sc  T.  Ry.  Co.  (No.  13.889,  not  yet  officially  re- 
ported) 180  S.  W.  325. 

On  the  authority  of  that  case  we  hold  that 
the  respondent  has  no  authority  to  entertain 
Jurisdiction  In  tbe  cases  mentioned  In  tbe 
pleading,  and  tbe  writ  of  prohibition  as  pray- 
ed la  therefore  awarded. 


MOBLB  et  al.  V.  BRINfiON  et  al. 
(Supreme  Court  of  Missouri,  Divisicn  No^  1. 
Dec.  23,  19ia) 

1.  Appeal  ako  Ebbob  (g  B(e*}—RBCOBD— Mo- 
tion TOR  New  Trial. 

The  record  proper  must  show  that  a  motion 
for  a  new  trial  was  filed  before  the  court  on  ap- 
peal has  any  rl^ht  to  cmsider  it,  or  to  review 
any  matter  of  exception  preserved  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  230&-2309;  Dec.  Dig.  S 
502.  •] 

2.  Appbal  and  Ebbob  (J  635*)  —  Rkcobd  — 
Failubb  to  Show  Monon  worn  New  Tbial 
— DisinssAL. 

An  appeal  will  not  be  dismissed  for  failure 
of  the  abstract  of  the  record  to  show  that  a  mo- 
tion (or  new  trial  was  filed,  but  the  record  will 
be  considered  and  the  pleadings  and  Judgment 
inspected;  and,  if  tbe  former  present  a  cause 
of  action  and  the  latter  la  predicated  thereon 
and  responsive  to  the  Issues  jofned,  the  judg- 
ment will  be  affirmed. 

fEd.  Notft^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2770-2782;  Dec.  Dig.  I 
<i35.*l 

3.  JUDOUERT  (S  207*)— In  FATOB  or  FXBBOH 

IN  Default. 

In  an  action  against  several  defendants  to 
quiet  title,  it  is  error  to  give  Judgment  in  favor 


of  one  of  tha  defsndanti  wbo  vaa  duly  wrfed, 
but  made  d^nlt 

TEd.  Note^For  other  cases,  aae  Jndgiiient* 
Cent  Dig.  I  880;  Dec.  Dig.  |  ^OT.-j 

Error  to  Circuit  ConrC,  HcAt  Coan^;  Wm. 
O.  BtllsoD,  Judge. 

Action  by  Henry  O.  Noble^  Jr..  and  others 
against  Jonathan  Brlnson  and  others  to  quiet 
title.  From  a  decree  giviuff  plalntUfs  an  un- 
divided lo/is  of  the  land  and  in  favor  of 
two  defmdants  for  tbe  remaining  s/n,  plain- 
tiffs bring  error.  Reversed  a^  to  one  of  the 
two  defendants*  with  directtons  to  eDter 
Judgment. 

This  Is  a  suit,  Instituted  under  section  650. 
Rev.  St  1899  (Ann.  St  1906,  p.  667),  to  quiet 
title  to  a  certain  tract  of  land  Mtoate  In 
Holt  county,  Mo.,  particularly  described  la 
the  pleadings.  A  trial  was  had  before  the 
court,  and  tbe  decree  wns  for  plaintiffs  for 
an  undivided  ten-twelfths  thereof,  and  in 
favor  of  defendants  Richards  and  Will  lain 
Hulatt  for  one  undivided  twelfth  each. 
From  that  Judgment  plaintiffs  sued  out  a 
writ  of  errw  from  this  court 

Frank  Petree  and  H.  S.  Keller,  tor  plain- 
tiffs In  error.  J.  M.  Davis  ft  Son,  for  d«f end- 
ants  in  error, 

WOODSON,  J.  1.  Counsel  for  defendant 
W.  H.  Richards  timely  raised  the  point  that 
tbe  printed  abstract  of  the  record  proper  fil- 
ed In  this  court  by  plaintiffs  does  not  abov 
that  any  motion  for  a  new  trial  was  filed  In 
the  case.  Counsel  for  plaintiffs  confess  that 
the  al»tract  of  the  record  proi>er  does  not 
show  that  such  motion  was  filed,  and  then 
filed  In  this  court  a  motion  praying  leave  to 
file  an  additional  or  supplemental  abstract 
showing  that  tbe  record  proper  does  show 
that  said  motion  was  filed  and  In  doe  time. 
This  motion  Is  vigorously  opposed  by  coousel 
for  said  defendant  Howevw,  the  bill  of  ex- 
ceptions filed  In  the  cause  shows  that  tbe 
motion  for  new  trial  was  filed  and  In  doe 
time.  Upon  that  showing  counsel  for  plain- 
tiffs insist  that  tbe  court  should  grant  tb«n 
leave  to  file  a  supplemental  abstract  supply- 
Ing  the  defect  suggested  in  the  record.  The 
uniform  ruling  of  this  court  a^t  in  very 
rare  cases,  of  which  this  is  not  one,  has  been 
that  the  abstract  cannot  be  amended  after 
objections  have  been  filed  pointing  out  its 
insufficiency,  otherwise  the  bakefidal  object 
of  tbe  rule  would  be  practically  destroyed, 
for  tbe  reason  that  If.  when  the  defidoicies 
are  suggested,  the  opposite  party  should  be 
permitted  to  amend  tbe  same,  then  tbe  time 
and  labor  consumed  by  this  court  and  coun- 
sel in  Investigating  the  matter  would  be  to- 
tally lost;  and,  if  p«mitted,  the  party  In 
default  would  not  be  inecmvenienced  or  suf- 
fer loss  by  reason  of  having  Mled  to  conqily 
with  tbe  rules  of  tbe  court,  but  would  en* 
courage  loose  practice  In  that  r^ard.  More- 
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vTer,  In  those  caae«  where  the  party  relies 
exclnsiTely  upon  his  motion  to  dismiss,  which 
he  has  a  perfect  right  to  do,  and  flies  no 
brief  and  argument  upon  the,  merits  of  the 
case,  the  canse.  tf  leave  to  amend  should  he 
granted,  would  have  to  be  continued  in  or' 
der  that  the  moTing  party  might  hare  an  op- 
portUDi^  to  prepare  hla  case  for  hearing  up- 
on Its  merits.  That  would  lead  to  delays, 
disarrange  the  docket,  and  canse  endless  con- 
fusion in  the  administration  of  the  law. 
Such  a  practice  should  not  be  tolerated,  and 
does  not  prevail  in  this  court,  as  Is  shown 
by  the  numerous  caees  decided  by  us. 

2.  This  brings  us  to  the  consideration  of 
defendants'  motion  to  dismiss  the  cause  be- 
cause the  abstract  of  the  record  proper  falls 
to  show  that  a  motion  for  a  new  trial  was 
flled.  Under  the  rulii^  of  this  court,  the 
record  proper  must  show  that  a  motion  for 
a  new  trial  was  filed  before  we  have  any 
right  to  consider  It,  or  to  review  any  matter 
of  exertion  pres^red  in  the  record.  Hard- 
ing T.  Bedoll,  202  Mo.  623,  100  S.  W.  63S; 
Stark  V.  Zebnder.  204  Mo.  442.  102  S.  W.  9»2; 
Pennowfsky  v.  Coerver,  205  Mo.  135,  103  & 
W.  542.  But.  independent  of  those  rulings, 
counsel  for  plalntifTs  earnestly  insist  that, 
since  the  bill  of  exceptions  shows  that  the 
motion  for  a  new  trial  was  in  fact  filed,  the 
motion  to  dismiss  should  be  overruled,  for 
the  reason  that,  when  the  bill  of  excepUons 
was  signed,  sealed,  filed,  and  made  a  part  of 
the  record,  it  then  became  of  equal  dignity 
with  the  record  proper,  and  should  carry  ab- 
solute verity  with  it  as  regards  the  filing  of 
the  motion,  as  It  does  of  the  contents  of  the 
motion  Itself  and  of  other  matters  contained 
therein.  Speaking  individually,  the  technical 
and  halr-spllttlng  difference  between  what 
matters  should  be  preserved  in  the  record 
proper  and  what  In  the  bill  of  exceptions  Is 
of  such  little  ImportHQce  and  so  devoid  of  all 
real  substance  that  I  think,  under  the  spirit 
and  liberal  provisions  of  our  Code,  it  should 
be  disregarded.  The  two  taken  together 
constitute  the  record  of  the  case,  and  the 
books  are  full  of  cases  which  show  that  the 
bill  of  exceptions  Is  not  only  of  equal  dignity 
and  entiUed  to  the  same  verity  that  Is  ac- 
corded to  the  record  proper,  but  in  numer- 
ous instances  where  the  latter  controlled  the 
former.  Beyond  that,  this  court  has  repeat- 
edly held  that  the  mere  handing  of  a  motion 
to  the  clerk  of  the  court  with  a  request  to 
file  the  same  constitutes  a  valid  filing  of  the 
instntfoent,  and  that  it  was  wholly  Immate- 
rial whether  the  clerk  had  ever  marked  It 
flled  or  not  And,  in  addition,  we  have  held 
that  said  munarked  motlpn  found  among  the 
flies  of  the  case,  the  bill  of  exceptions,  and 
any  other  papers  bearing  upon  the  question 
might  be  used  as  evidence  upon  which  to 
base  a  nunc  pro  tunc  order  showing  such 
filing.  That  being  true,  then,  when  in  a  case 
like  this  where  the  bill  of  exceptions,  which 
Is  a  part  of  the  record,  bearing  absolute  ver- 
ity shows  that  the  motion  for  a  new  trial 
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was  filed,  it  seems  to  me  to  be  "sticking  in 
the  bark"  and  casting  substance  away  for 
useless  formality.  Do  not  misunderstand 
me.  I  do  not  mean  to  say  that  a  motion  for 
a  new  trial  ought  not  to  be  flled,  or  that  it 
need  not  appear  upon  the  record  proper  of 
the  court  where  so  filed;  but  the  point  I  am 
trying  to  make  Is  that,  where  that  fact  actu- 
ally exists,  then  it  is  entirely  Immaterial  lii 
BO  far  as  this  court  Is  concerned  whether 
that  fact  appears  in  the  record  proper  or.  In 
the  hill  of  exertions.  Both  are  of  equal 
verity,  and  in  my  opinion  when  a  matter  ap- 
pears in  either  that  should  be  sufficient  to 
authorize  this  court  to  act  thereon.  The 
bench  and  bar  know  what  entries  should  ap- 
pear of  record  proper  and  what  in  the  bill 
of  exceptions;  and  in  the  absence  of  a  show- 
ing to  the  contrary,  when  a  matter  appears 
In  the  record,  we  itfiould  presume  it  was  pre- 
served in  the  proper  receptacle.  Since,  how- 
ever, this  matter  is  controlled  by  the  rules 
of  the  court,  adopted  by  the  court  in  banc, 
and  I  being  only  one  of  the  seven  members 
constituting  it,  I  am  powerless  to  abrogate 
the  same,  or  to  extricate  the  plaintiffs  from 
the  embarrassing  position  in  which  they  find 
themselves.  However,  the  motion  to  dismiss 
must  be  overruled,  for  the  reason  that  the 
record  proper  is  here  for  consideration  ex- 
cepting the  entry  showing  the  motion  for  a 
new  trial  was  filed.  Upon  that  condition  of 
the  record  it  becomes  our  duty  to  inspect  the 
pleadings  and  Judgment;  and  If  the  former 
present  a  cause  of  action,  and  the  latter  is 
predicated  thereon  and  respoiulTe  to  the  to- 
sues  joined,  then  It  becomes  our  duty  to  af- 
firm  the  Judgmwt 

We  have  ini^Kcted  the  pleadingB  and  Judg- 
ment in  the  case^  and  find  that  the  former 
present  a  good  cause  of  action  and  defmse^ 
and  that  the  Judgment  la  Tesponslve  tliere- 
to.  However,  we  discover  an  error  npon  the 
face  of  the  Judgment,  namely,  that  WlUlam 
Huiatt  was  duly  served  but  came  not,  and 
made  default;  notwithstanding  that  fact  tlie 
Judgment  gave  him  an  undlTlded  one-twelfth 
of  the  land  In  controveiay,  subject  to  certain 
adTancements  made  to  blm  by  hU  grand- 
father during  hla  lifetime.  Clearly  this  was 
reverslUe  error  in  so  far  as  William  Huiatt 
was  concerned,  but.  that  In  no  wise  affects 
the  validity  of  the  Judgmmt  as  to  defendant 
Richards. 

We,  therefore,  reverse  the  judgment  and 
remand  the  cause  to  the  circuit  court  with 
directions  to  enter  judgment  for  the  de- 
fendant Richards  for  an  undivided  one- 
twelfth  Interest  In  the  land  found  by  the 
court  to  belong  to  him,  subject  to  the  ad- 
vancements mentioned  In  the  petition  and  re- 
ply and  to  enter  judgment  for  plaintiffs 
against  all  the  defendants  for  the  other 
elev^-tweltths  <tf  the  land,  as  prayed. 

GRAVES,  J.,  concurs  in  toto.  LAMM,  P. 
J.,  and  VALUANT,  J.,  concur  In  result 
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OBUH  et  ftl.  T.  GRUM  et  al. 
(SopCBme  Gourt  of  Missouri,  Division  Ho.  L 
Dee.  as,  1910.) 

1.  Wills  (|  326*)  —  CoimR— DoniBBBi  to 

BVIDlIfCIX. 

la  «  will  eantwt  a  denramr  to  the  vH- 
denco  directed  to  the  iBsoes  of  nndoe  influence 
and  testamentaiT  eapadtr  was  bad,  If  there 
was  evidence  to  cany  the  case  to  the  jury  on 
either  issue. 

[Ed.  Note.—For  other  cases,  see  WDliL  Cent 
Dig.  f  772;  Dec  Dig.  1  826.*] 

2.  WiLM  (I  06*)-— Testahentabt  Gafaoitt— 
SnvncnHCT  or  Bvidsncb. 

Evidence  held  to  support  a  finding  that 
testator  was  incapable  of  dealing  with  his  busi- 
ness affairs  when  he  executed  bis  wllL 

[Ed.  Kote.— For  other  cases,  see  Willi,  Omt 
Dig.  H  m-161;  Dec  Dig.  f  66.«] 

&  Wma  45*)— Tebumimtabt  Oapaoitt— 
Btidbhcb. 

Testamentary  Incapacity  may  be  shown  to 
exist  when  the  mind  is  so  disordered  by  the 
ravages  of  disease  and  eo  dnU  and  torpid  as 
not  to  measuie  ap  to  a  eranmoa  lenae  testa- 
mentary mark. 

[Ed.  Note.— For  other  cases,  see  Wins,  Oent 
Dig.  I  92 ;  Dec.  Dig.  1  45.*] 

4.  Wnxa  (I  81*)— Testaubntabt  GAFAomr— 

**Tesiahbittabt  Mind." 

One  who  has  not  mind  and  memory  enough 
to  understand  the  ordinary  affairs  of  life,  the 
nature  of  hta  property,  the  number  and  names 
of  the  persons  who  are  the  natural  otkJects  of 
his  bounty,  their  capacity  and  ueeearity,  has 
not  a  "testamentary  mind." 

[Bd.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  SI  66-68;  Dec  Dig.  1  31.*] 

6.  Appxal  ard  Ebhob  (H  882*)— Bbbor  Cubed. 

The  trial  court  may  not  be  convicted  of 
error  in  doing  what  both  parties  asked  him  to 
do  in  declaring  the  law. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Geat  Dig.  H  8691-8610;  Dec  Dig.  | 

6.  Wnxj  (I  400*)— FiiiDxnaft-GoffOLTisiTE- 

in  a  will  contest,  where  there  is  evidence 
to  sustain  either  the  issue  of  testamentary  in- 
capacity or  undue  influence,  the  verdict  wiu  not 
be  disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  WiUs,  Gent. 
Dig.  H  880-878;  Dec  Dig.  I  40a*] 

Aj/ipeal  from  Glrcolt  Govrt,  HaHee  Omm- 
t7;  Wm.  B.  Martin.  Judge. 

Suit  by  Johu  Gmm  and  othera  agalnat 
Louisa  V.  Oram  and  otbera.  Jadsment  fw 
plaintiffs,  and  defendants  appeaL  Affirm 

Watson  &  Holmea  and  Lealle  B.  Hutchison, 
fw  app^anta.  Bland,  Oritea  ft  Moxphy.  for 
respondents. 

I«A.MH,  P.  J.  The  issue  below  was:  WM 
or  no  will — devlsavlt  vel  non?  Plaintiffs  are 
the  children  and  heirs  of  B.  S.  Oram.  De- 
fendant Louisa  y.  is  his  widow,  and  her 
codefendant,  Lwlle  B.,  la  her  sou  by  a  for- 
mer marriage.  R.  S.  Orum  died  testate  on 
March  24,  1906,  a  citizen  of  Maries  county, 
seised  of  real  and  personal  estate,  and  aged 
78  yeSLn.    After  ordering  bis  debts  paid. 


and  monnments  erected  to  mark  the  flnal 
resting  places  of  hlms^  and  former  wife, 
Harriet,  his  will  devised  to  bis  widow  all 
his  real  estate  to  bold  dnring  ber  natural 
life;  she  to  have  charge,  and  enjoy  the  rents 
and  profits  thereof,  subject  to  debts  and  tax- 
es. It  bequeathed  to  ber  all  his  honsehold 
and  Icltchen  fnmlture,  chickens,  prorlsloDs 
on  bond  at  his  death,  and  a  two-borse  buggy. 
At  her  death  the  remaining  real  estate  waa 
to  be  disposed  of,  and  the  proceeds,  less  ex- 
penses, divided  between  named  children  and 
stepchildren — the  latter,  dilldren  of  bis  first 
wife  by  her  former  marriage.  Naming  bis 
stepchildren,  they  were  to  have  $400  eacb, 
provided  tbey  allowed  a  certain  note  signed 
by  one  Meyers  and  Glllisple,  In  testator's  poa- 
sesslon  and  payable  to  bis  former  wife,  Har- 
riet, to  go  Into  the  hands  of  bis  executors 
and  merge  in  the  corpua  of  bis  estate;  if 
they  refused  to  allow  the  note  to  so  merge, 
tbey  were  to  have  nothing  undw  tbe  will. 
Finally,  his  property  of  whatever  kind,  aft- 
er his  widow's  death,  was  to  be  sold,  and 
tbe  proceeds  divided  share  and  share  alike 
among  bis  own  children;  tbey  being  made 
residuary  legatees.  His  son  John  and  de- 
fendant Leslie  B.,  nominated  executors,  gnal- 
Ifled  and  took  upon  themselves  tbe  burdeD 
of  administration  a  day  or  so  after  testator's 
death.  On  August  10,  1900,  plaintiffs  sued 
to  break  tbe  will,  tendering  three  issuer, 
namely,  testamentary  Incapacity,  undue  in- 
fluence of  both  defendants,  and  their  fraud. 
The  answer  admits  tbe  relationship  and  heir- 
ship of  plaintiffs;  that  Louisa  Y.  Oram  Is 
widow  and  Leslie  B.  Hutchison  executor  as 
charged;  that  tbe  will  had  been  formally 
probated  and  at  present  stands  as  R.  S. 
Crum's  will,  averring  It  Is  his  true  will,  and 
denying  the  allegations  of  fraud,  testamen- 
tary incapacity,  and  undue  Influence.  The 
issue  of  fraud  was  not  put  to  the  jury  and 
drops  out  of  tbe  case.  The  other  two  were 
submitted  and  a  graeral  verdict  came  in, 
signed  by  10  Jurymen,  finding  tbe  paper 
writing  sAbmitted  as  the  last  will  and  testa- 
ment of  R.  S.  Cnim  not  to  be  his  true  will. 
From  a  Judgment  on  that  rerdlct,  defend- 
ants, on  due  steps  taken  In  apt  time  and 
order,  come  np  by  appeal,  planting  thon- 
selves  here  on  a  brace  of  proposttl<Hi^ 
Tlx.:  First  Tbe  court  erred  In  r^oslnc  an 
InstmcUon  in  tbe  nature  of  a  demurrer  at 
the  cloae  of  plaintiffs*  case,  and  herein  that 
the  court  should  have  instructed  the  Jury 
to  return  a  rerdlct  snstalnlng  tbe  wilL-  Sec- 
ond. There  was  no  evidence  of  the  charge  of 
undue  Influence;  hence  It  was  reversible  a- 
ror  to  submit  that  Issne  to  the  Jury. 

Both  asslgnmrats  of  error  seek  the  facts, 
which,  in  small  compass,  are:  Marrying 
Mrs.  Louisa  T.  Hutchison,  a  widow,  in  Sep- 
tember, 1906,  and  dying  six  months  later. 
R.  8.  Orum  was  a  self-wllIed  and  shrewd 
man.  a  little  angular  In  trait,  with  an  nn- 
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commonly  canny  knaek  of  moDey-maklDg, 
nelttier  able  to  read  nor  vrite,  and  educated 
only  In  the  irorld  schools  of  experience  and 
observation.  Marrying  once  and  possibly 
twice  before,  a  large  family  were  bom  to  and 
sunrlTe  him.  It  la  singular  that  the  whole 
extent  and  raJue  of  hla  own  estate  and  the 
conditions  in  life  of  the  natural  objects  of 
hlB  bonnty — that  ts,  the  amount  of  testator's 
estate  together  with  the  needs  and  estates 
of  hla  dilldren  and  wife  <somewhat  proper 
subjects  of  inquiry  In  a  legal  contest  over 
an  alleged  unnatural  will)— are  left  dark  In 
the  record.  He  came  down  to  the  year  1906 
attending  to  his  affairs  and  fit  to  do  so  with 
good  sense;  this,  although  he  was  planning 
(as  he  thought)  to  throw  off  his  burden  of 
business  care  to  round  the  eoA  of  his  life 
with  ease  and  dignity  by  acquiring  a  town 
house  and  renting  or  selling  his  lands,  for 
the  record  sh^ws  his  years  were  nigh  four 
score  and  warned  blm  of  the  immlnoit  ap- 
proach of  that  stage  of  human  life,  when, 
as  the  preacher  (doubtless,  no  other  than 
the  very  Solomon  himself)  puts  It,  the  evil 
days  come,  days  giving  no  pleasure,  when 
one  shall  be  afraid  of  that  which  la  high, 
the  grasshopper  shall  be  a  burden,  desire 
shall  ta.ll  and  man  goeth  to  his  long  home. 
After  his  marriage  he  bought  a  town  home, 
a  four-acre  tract  in  Vienna,  In  accordance 
with  his  plans.  Prior  to  his  last  sickness 
he  was  not  afflicted  with  senile  dementia, 
general  Insanity,  or  any  form  of  monomania. 
His  testamentary  incapacity  arose  from  his 
last  sickness,  or  not  at  alL  He  lived  on  his 
farm,  say  2^  miles  from  Vienna,  the  capital 
of  Maries  county.  His  wife  was  G8  years 
old,  and  they  had  known  each  other  for  a 
long  time.  Towards  the  end  of  February, 
1906,  he  took  down  sick,  growing  worse  till 
he  died  on  the  24th  of  March.  For  years  he 
had  suffered  from  asthma.  His  last  sickness 
commenced  with  a  severe  attack  of  that  ail- 
ment. Presently  that  Insidious  disease  known 
aa  la  g^ppe  set  in,  attended  with  its  usual 
ferert  not  only  feeding  and  accentuating  the 
astluna,  but  affecting  his  bead.  Presently, 
before  making  his  will  on  the  8th  of  March, 
pneumonia  set  in  and  ran  Its  course.  He 
does  not  seem  to  have  died  from  the  pneu- 
monia, but  from  a  weakened  condition  or 
depression  resulting  from  a  geaieral  disabil- 
ity, due  to  said  complication  of  diseases  low- 
ering away  hii  Tltality  and  carrying  him  off. 
The  record  abowa  some  faint  trace  of  ante- 
nuptial negotlatlona  looking  to  a  property 
arrangement  betwe^  btm  and  Mrs.  Hutchi- 
son ;  but  "we  can  make  Uttle  of  it  In  two 
or  three  casual  conversations  antedating  his 
iftSt  8i<^e8S,  he  disclosed  a  testamentary  in- 
tention to  carve  out  a  life  estate  in  all  his 
real  estate  In  favor  of  his  new  wife,  Just  as 
be  did.  There  Is  testimony  showing  a  differ- 
ent testementary  disposition.  There  had 
been  a  former  will,  but  we  know  nothing  of 
Us  terms.  Testetor,  as  we  gather,  was  liv- 


ing at  his  home  with  a  married  daughter, 
Mra  Brown,  at  the  time  of  his  marrlaga 
There  Is  some  t^timony  tending  to  show  that 
his  children  did  not  take  kindly  to  his  mar- 
riage, and  that  the  old  gentleman  was  a  little 
piqued  thereat  Smarting  therefrom,  be  In- 
dicated In  casual  conversation  with  one  or 
two  acquaintances  that  he  might  turn  his 
property  into  cash,  put  the  money  "in  a  sock" 
for  ready  use  to  meet  any  needs  of  his  new 
matrimonial  alliance,  and,  if  pushed  too  far, 
might  take  the  money  and  leave  the  country. 
However,  the  teetlmony  does  not  create  the 
impression  there  was  any  surface  or  real  im- 
pairment of  bis  parental  r^ations  with  his 
children.  They  seem  to  have  been  attentive 
and  affectionate  to  him,  gathering  about  him 
In  bla  last  sickness  with  offices  of  love  and 
good  will.  There  is  no  Indication  he  did  not 
return  their  affection.  Speaking  of  the  gen- 
esis of  the  will,  there  Is  some  evidence  tend- 
ing to  show  that  the  Idea  of  a  new  will  orig-: 
inated,  during  the  last  slc^ess,  with  his  wife. 
Contra,  there  is  persuasive  testimony  tend- 
ing to  show  it  was  his  own  plan  and  had 
been  entertoined  prior  to  the  time  he  was 
stricken  down.  There  Is  some  testimony 
tending  to  show  he  desired  a  neighbor,  Mr. 
Hawkins,  to  do  the  writing,  and  that  his 
wife  desired  a  son,  her  codefendant,  an  at- 
torney in  Vl«ma,  to  do  It  and  attained  her 
desire.  Contra,  there  Is  testimony  tending 
to  show  her  said  son,  when  asked  by  teste- 
tor to  draw  his  will,  at  a  certain  time  be- 
fore the  last  sickness,  suggested  another  at- 
torney, besiteted  to  be  his  legal  adviser  In 
the  premises,  and  only  consented  to  serve  In 
that  capacity  because  of  testator's  persisten- 
cy in  finally  exacting  a  promise  from  him 
that  he  would  come  at  once  on  an  urgent 
call.  There  is  testimony  having  a  tendency 
to'^show  on  one  side  and  countervailing  testi- 
mony on  the  other  that  Mr.  Hutchison  at 
some  time  during  testetor's  last  sickness,  but 
before  the  visit  when  the  will  was  written, 
dreve  out  to  testator's  house  to  write  It,  but 
did  not  find  testetor  in  a  satisfactory  condi- 
tion. The  evldaice  differs  as  to  when  the 
will  was  written.  All  sides  agree  that  Mr. 
Hntohlson  was  sent  for  on  the  7th  and  ar- 
rived about  noon  of  that  day.  There  'is  tes- 
timony that  a  ocmsultetion  was  then  held  be- 
tween testetor  and  Hutchison  at  which  Mrs. 
Gmm  was  present  while  others,  relatives, 
present  in  Qie  house,  were  excluded.  There 
Is  countervailing  testimony  on  the  point.  Mr. 
Hutchison's  visit  was  prolonged  from  about 
noon  of  Uie  7th  to  the  middle  of  tbe  fore- 
noon of  tbe  8th.  Some  of  the  testimony  In- 
dicates tHe  will  WEB  written  partly  on  the 
7th  and  partly  'on  the  Stb;  tbe  greater  weight, 
that  It  was  commenced  about  6  o'clock  a.  m. 
on  the  8th  and  finished  about  half  past  eight 
or  S  o'clock  of  that  day.  Two  of  testetor's 
tenants,  John  0mm,  a  brother,  and  Ijee,  son 
of  the  latter  and  nephew  of  the  testator, 
were  present  part  of  the  time  (Lee  being  call- 
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ed  In  to  wltnen  tbe  will) ;  also  John  Cram's 
wife  and  Mr.  Parker,  a  sweetheart  of  a 
daughter  of  defendant  Lonlaa  V.;  the  latter 
herself,  Mr.  Hutchison,  John  Cram,  Jr.,  tbe 
fiUnlly  physician.  Von  Gremp,  were  also  pres- 
ent—some  all,  some  part  of  the  time,  and 
maybe  some  others  passed  In  or  out  casually 
during  the  time.  There  Is  testimony  another 
son  undertook  to  enter  but  was  told,  by  some 
one  other  than  defendant  Louisa,  he  was  not 
wanted  In  there;  but  this  Is  denied.  One 
witness  testified  that  prior  to  writing  the 
will,  when  testator  nearly  smothered  with  a 
severe  spasm  of  asthma,  on  getting  his  breath, 
he  announced  that  he  nearly  "went"  that 
time;  his  wife  replying,  "And  no  writings 
yet"  The  remark  is  denied,  but  it  may  be 
said  generally  that  there  are  traces  of  some 
solicitude  and  effort  directed  to  procuring  a 
testamentary  writing  making  a  {iroperty  dis- 
position In  favor  of  defendant  Louisa  V. 
Crum. 

The  foregoing  resume  of  the  effect  of  so 
mnch  of  the  testimony  brings  os  to  the  crux 
of  the  case,  tIz.,  testamentary  capacity  at 
the  time  the  will  was  executed.  The  testi- 
mony Is  In  sharp  conflict,  as  It  always  is 
in  a  quarrel  over  a  dead  man's  estate.  If  we 
had  Judicial  call  to  pass  upon  Its  weight  in 
an  action  at  law,  we  would  say  it  preponder- 
ates in  favor  of  proponents.  John  Crum,  Jr., 
the  son,  was  present,  was  named  a  coexecu- 
tor,  is  a  plaintiff,  and  did  not  testify.  There 
Is  testimony  that,  when  the  will  was  written 
and  signed,  the  father  spoke  to  his  son  and 
charged  him  with  the  duty  of  seeing  It  fully 
carried  out.  As  he  stood  mute  at  the  trial, 
that  admonition  may  be  assumed  as  true.  On 
proponents'  part,  the  evidence  concedes  the 
fever  affected  testator's  head  at  times,  and 
at  spells  made  him  wander  and  "flighty"  in 
mind,  markedly  so  when  the  fever  was  hjgh 
at  night  Their  testimony  tends  to  show  that 
his  mind  was  entirely  clear  at  intervals,  es- 
pecially of  mornings;  that  on  the  morning 
be  executed  his  will  he  was  at  himself,  dic- 
tated its  terms,  named  his  children  and  sTep- 
cbildren,  bad  a  dear  and  intelligent  Idea  of 
what  be  wanted  to  put  In  his  will,  and  did  it; 
that  he  referred  tbe  scrivener  to  his  tax  re- 
ceipts! for  a  description  of  his  real  estate 
(which  was  Inserted  in  the  will);  that  when 
tbe  will  was  read  over  to  him  wltb  care,  item 
by  Item,  he  was  asked  if  he  wanted  to  add 
to,  change,  or  take  anything  away  from  It 
and  he  announced  himself  as  satisfied,  nam- 
ed tbe  witnesses  thereto  and  executors,  and 
asked  the  witnesses  to  sign;  in  other  words, 
that  tbe  will  was  the  rational  act  of  a  man 
of  sound  mind  and  memory.  But  there  is 
testimony  to  tbe  contrary.  Some  of  It  covers 
the  whole  period  of  bis  sickness  after  the 
flrst  few  days,  and  Indicates  that  la  grippe 
had  laid  a  heavy  band  upon  his  brain  and  se- 
riously affected  his  mind,  which  condition 
grew  worse  to  tbe  end;  that  be  was  unable 
to  rationally  transact  or  comprehend  busi- 
ness.  Tbe  evidence  ranges  from  proof  that 


he  was  in  a  condition  denradnated  *Uanxj" 
to  proof  of  those  irrational  wanderings,  show- 
ing mental  reckoning  lost,  we  are  all  fa- 
miliar with  as  attending  on  fever.  He  labor- 
ed under  the  delusion  he  was  not  at  home 
and  wanted  to  go  home,  called  for  Harriet 
his  flrst  wife,  took  the  whitewash  on  the 
wall  for  snow,  the  glow  of  the  flrtilght  for 
bis  house  burning,  a  pair  of  stoddngs  on  the 
wall  for  two  little  negroes,  bequently  did 
not  reo^lze  bis  own  cfaildrai  and  other 
blood  kin,  mistook  some  of  them  for  stran- 
gers, thought  one  of  bis  sons  was  a  man  nam- 
ed Smallwood,  gave  other  relatlvee  other 
names  like  "risher"  and  "Flnnesey,"  and 
was  in  a  comatose  condltlwt  from  time  to 
time.  We  think,  without  going  farther  Into 
It  there  was  evidence  Arom  which  a  Jury 
might  infer,  without  violence  to  common 
sense,  that  his  mind  was  disordered  on  the 
7th,  on  the  night  of  the  7th  and  8tb,  and  In 
the  forenoon  of  the  8tb,  when  tbe  will  was 
In  preparation,  as  w^  as  before  and  after 
that  time  There  Is  also  evidence  that  aft- 
erwards testator  had  a  confused  Idea  he  had 
done  something  wrong  or  bad  been  persuaded 
to  do  something  by  others  that  be  should  not 
have  dcoie.  One  witness  testified  that  Mrs. 
Cmm  admitted  he  would  not  have  made  tbe 
will  If  she  had  not  got  him  to  do  it,  though 
this  is  contradicted. 

The  formal  execution  of  the  will  was  prov- 
ed, and  tbe  flrst  question  is:  Should  the 
case  have  been  allowed  to  go  to  the  Jury  at 
all?  Put  otherwise,  should  tbe  general  de- 
murrer to  the  evidence  have  been  sostained. 
after  proponents  had  made  a  prima  fade 
case  and  the  evidence  of  contestants  was  In? 

We  think  the  demurrer  well  ruled.  It  was 
not  directed  to  tbe  issue  of  undue  influence 
or  to  tbe  Issue  of  testamentary  Incapacity, 
but  to  both.  Therefore,  It  there  was  evi- 
dence to  carry  the  case  to  the  Jury  on  either, 
it  was  bad.  If  we  could  meddle  with  the 
weight  of  the  evidence,  we  would  have  a  dif- 
ferent case  to  deal  with.  If  tbe  learned  trial 
Judge  had  sustained  the  motion  fdt  a  new 
trial  because  be  was  not  satisfied  the  verdict 
was  supported  by  the  weight  of  the  evidence, 
we  do  not  think  we  would  have  Interfered 
wltb  bis  discretion.  But  tbe  case  la  here  on 
the  narrow  point  that  there  was  no  substan* 
tlal  evidence  whatever  to  support  tbe  ver- 
dict and  we  decline  to  rule  that  way.  There 
certainly  was  evidence,  U  the  Jury  bdleved 
it  pointing  to  an  incapacity  of  testator  to 
deal  with  bis  business  al&lzs  at  ttie  time  be 
executed  bis  wllL 

Our  statutes  make  a  Just  disposition  of 
property  absent  a  wilL  We  are  not  called 
upon,  therefore,  to  sustain  a  will  because  of 
any  inherent  defect  or  injustice  In  tbe  statu- 
tory scheme  for  the  devolution  of  estates. 
Tbe  right  to  make  a  will  when  of  sound 
mind  and  disposing  memory  Is  a  precious  one 
Jealously  safeguarded  by  the  courts;  and 
this  court  has  not  been  remiss  In  holding  a 
steady  and  oonserratlve  TOiot  In  that  repud. 
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We  bare  declined  to  accept  the  doctrine  that 
mere  Isolated  Incidents  of  oddities  and  ec- 
centricities or  acts  sounding  to  ftdly,  combed 
together  wlttwut  relation  to  eadi  other  and 
arrayed  theatrically,  Indicated  a  mind  of 
that  degree  of  unsoundness  importing  testa- 
mentary incapacity,  but  we  have  always  rec- 
f^nlaed  that  testamentsry  Incapacity  may  be 
shown  to  exist  when  the  mind  Is  so  disorder- 
ed by  the  ravages  of  disease  and  so  dull  and 
toxpld  as  not  to  measure  up  to  a  common 
sense  testamentary  mark. 

In  ColcloQgb  V.  Boyse,  decided  In  the  House 
of  Lords  In  1867  (6  H.  of  L.  Cas.  z45).  there 
fell  from  Lord  Chancellor  Cranworth  the 
following  pronouncement,  happily  stating  the 
delicacy  of  the  Inquiry  wlien  the  question  is : 
Had  testator  a  sound  mind?  "On  the  first 
head  (speaking  to  the  question  Just  propound- 
ed) the  difficulty  to  be  grappled  with  arises 
from  the  circumstance  that  the  questbm  to 
almost  always  one  of  degree.  There  Is  no 
difficulty  in  the  case  of  a  raving  madman  or 
of  a  driveling  Idiot,  In  saying  that  he  is  not  a 
person  capable  of  disposing  of  property.  But 
iietween  such  an  &ctrenie  case  and  that  of  a 
man  of  perfectly  sound  and  vigorous  under- 
standing, there  is  every  shade  of  Intellect, 
every  degree  of  mental  capacity.  There  is 
no  possibility  of  mistaking  midnight  for 
noon;  but  at  what  precise  moment  twilight 
becomes  darkness  is  hard  to  determine." 

Thirty  years  ago  there  was  transplanted 
Into  the  doctrines  of  this  court  from  the  text 
of  Judge  Redfleld's  work  on  Wills  (Brinkmon 
V.  Bueggeslck,  71  Ho.,  loc.  clt  69S)  the  fol- 
lowing propositions:  "We  have  no  instru- 
ment hy  which  we  can  assume  to  measure 
the  ezteut  of  mental  capacity.  Each  case 
win  have  to  be  decided  upon  its  own  peculiar 
facts  and  drcumstances.  *   *   • » 

A  general  definition  satisfying  the  Judicial 
mind  in  tbls  Jurisdiction  must  be  deduced 
from  many  cases,  and  we  think  may  be  held 
to  be  that,  if  a  person  has  not  mind  and 
memory  enough  to  understand  the  ordinary 
affairs  of  life,  the  value,  extent,  and  nature 
of  his  property,  the  number  and  names  of 
the  persons  who  are  tlie  natural  objects  of 
his  bounty,  their  deserts  with  reference  to 
their  conduct  and  treatment  of  him,  their 
capacity  and  necessity,  and  has  not  active 
memory  enough  to  retain  all  these  facta  in 
his  mind  long  enough  to  have  his  will  pre- 
pared,  he  has  no  power  to  dispose  of  bis 
property  by  will;  a  mind  so  afflicted  with 
weakness  and  limitations  is  not  a  testamen- 
tary mind.  Such  Is  the  rule  in  a  sister  state. 
Indiana  (Bower  Bower,  146  Ind.,  loc.  clt 
898  et  seq.,  45  N.  B.  S95,  and  cases  cited), 
and  such  in  effect  Is  the  doctrine  of  this  court 
as  gathered  from  a  line  of  cas^,  such  as: 
Biggin  V.  Westminster  College,  160  Mo.  679, 
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61  S.  W.  803;  Helton  T.  Cochran,  208  Ma 
314^  106  8.  W.  103S:  Goodfellow  v.  Shannon. 
197  Mo.  271,  01  8.  W.  970;  Meier  v.  Buch- 
ter,  197  Mo.  68,  94  S.  W.  888,  6  L.  A.  (N. 
S.)  202;  Knapp  v.  Trust  Company,  199  Mo. 
605,  98  S.  W.  70;  Harvey  SuUens,  S6  Mo. 
372.  m  some  of  these  cases  the  definition  of 
"testamentary  lacapadl^''  Is  shortened,  one 
judge  Dsing  one  form  of  words,  and  another 
another;  but  when  analysed  the  language 
imports  what  we  announce.  To  make  a  will 
a  person  must  know  what  he  about  and 
what  he  wants  to  do  with  bis  property,  and 
to  know  those  things  he  must  have  ft  mind 
of  the  character  indicated  In  the  defini- 
tion. In  this  case  it  was  for  the  Jury,  not 
the  court,  to  say  whether  Mr.  Cram's  mind 
filled  the  bill.  There  was  no  error  in  over- 
ruling the  demnrrer  to  tlie  evidence,  nor  was 
the  court  remiss  in  not  directii^  a  verdict 
Bolenmly  probating  the  will.  This  latter  for 
reasons  aforesaid,  and  because  the  court 
could  not  he  put  in  the  wrong  when,  as  here, 
no  mandatory  instmctlon  was  asked. 

There  Is  one  other  proposition  relating  to 
the  issue  of  undue  influence.  It  is  aigued  by 
appellants  that  such  Issue  was  put  to  the  Ju- 
ry when  there  was  no  Bopporting  proof. 
There  Is  ground  for  that  argument  to  travel 
oa;  but  we  may  not  reverse  a  Judgment 
mcnrely  because  a  position,  arguendo,  is  tena- 
ble. The  question  on  appeal  is:  was  the 
exc^lon  passed  on  bdow?  Next,  was  the 
ruling  reversible  error?  In  this  case  the  rec- 
ord shows  that  contestants  as  well  as  pro- 
ponents asked  and  got  Instructtona  siMmilt- 
tii^  the  issue  of  undue  Infinence  to  the  Ju- 
ry. In  such  case,  the  rule  Is  that  conssst 
healed  the  error,  if  any.  Tlie  trial  Judge 
may  not  be  convicted  of  error  in  d<dng>.what 
both  parties  afted  him  to  do  in  dedaring 
the  law.  Participating  is  tantamount  to  pre- 
cluding future  (Ejections.  If  propon^ts  had 
not  asked  an  instruction  submitting  the  ques- 
tion of  undue  InfluCTce  to  the  Juiy,  in  the 
first  Instance,  but  (heading  the  other  way) 
had  afted  one  to  the  effect  that  the  issue  of 
undue  Influence  was  taken  from  the  Jury  be- 
cause of  a  failure  of  proof,  and  that  Instruc- 
tion had  hem  refused,  th«i  we  are  not  called 
upon  to  say  whether,  if  in  that  pidele  they 
bad  asked  an  instmctlon  on  undue  influence, 
th^  would  have  cured  or  waived  the  error. 
But  do  we  say  there  would  have  been  a  dif- 
ferent case  here  for  decision?  As  the  case 
stands  on  this  record,  in  the  particulars 
above,  the  question  is  not  whether  tiiere  was 
evidence  tending  to  show  undue  Influence.  It 
is  whether  thnre  Is  evidence  to  sustain  either 
Issue.  If  there  was,  we  should  not  disturb 
the  verdict   There  Is,  and  we  wUl  not 

We  perceive  no  reversible  error. 

Let  the  Judgment  be  affirmed.  All  concur. 
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MATHEWS  T.  METROPOIilTAN  ST. 
RT.  CO. 

(Sopreme  Court  of  Miesouri,  DivlBion  No.  1. 
Dec.  23.  -1910.) 

Courts  (i  231*)— Appellate  Jubisdiction— 
Amount  Involved— Pleadiho— Judgment. 
As  determinatlTe  of  appellate  jurisdiction 
in  a  damage  suit  in  vhleii  plaintiff  recovers, 
the  amoant  involved  is  not  that  claimed  in  the 
pleading,  but  the  amount  of  the  judgment ;  and 
this,  -though  plaintiff's  action  may  be  under  a 
damage  act  under  which  recovery,  if  any,  must 
be  $5,000,  but  the  court  erroneously  rraidered 
iudgment  for  less  than  that  amount,  so  that  the 
jurisdiction  of  the  appeal  in  such  case  was  to 
the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  «  659;  Dec.  Dig.  |  231.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  L.  McCune,  Judge. 

Action  by  Eunice  E.  Mathews  against  the 
Metropolitan  Street  Hallway  Company,  From 
a  judgment  for  plaintiff,  defendant  appeals 
to  the  Kansas  City  Court  of  Appeals,  which 
certlOes  to  the  Supreme  Court  Ordered  re- 
certified. 

.  Jno.  H.  Lncu,  tot  appellant  Harklesa 
A  Hlsted.  for  respondent 

GRAVES,  J.  Plaintiff,  the  widow  of 
George  Mathews,  deceased,  bronght  suit  in 
the  Jackson  county  circuit  court  against  the 
defendant  for  the  alleged  wrongful  killing 
of  her  husband.  The  petition  details  the 
several  alleged  acts  of  negligence,  but  con- 
tains no  allegation  tliat  the  plaintiff  was 
damaged  by  such  alleged  negligence,  further 
ttian  the  statement  in  the  prayer  of  the  peti- 
tion wbi<4i  reads:  "Wher^ore  the  plaintiff 
prays  Judgment  against  defendant  for  the 
sum  of  five  thousand  dollars  ($5,000.00)  and 
costs  of  this  suit"  Upon  trial  in  the  cir- 
cuit court,  the  plaintiff  obtained  judgment  for 
only  94>5(X>,  and  from  this  judgment  the  de^ 
fendant  appealed  to  the  Kansas  City  Court 
of  Appeals,  and  that  court  has  certified  the 
cause  here  by  Its  certificate  and  judgment 
couched  In  language,  as  follows:  "Now,  at 
this  day,  this  cause  coming  on  to  be  heard, 
and  the  court,  being  fully  advised  of  and 
concerning  the  premises,  doth  consider  and 
adjudge  that  on  account  of  said  cause  being 
a  controversy  in  which  not  less  than  $5,000 
is  involved,  this  court  Is  without  jurisdic- 
tion, and  therefore  orders  said  cause  certi- 
fied to  the  Supreme  Court  for  its  determina- 
tion." 

The  question  is:  Does  this  court  have  ju- 
risdiction under  the  facts?  At  the  time  the 
cause  was  certified  here  the  case  was  with- 
in our  jurisdiction,  if  in  fact  $5,000  was  in- 
volved, as  stated  In  the  certificate  from  the 
Court  of  Appeals;  and  we  shell  dlscnss  the 
case  upon  that  theory,  without  regard  to 
what  effect,  if  any,  the  act  of  1909  with  ref- 
erence to  the  jurisdiction  of  appellate  courts 


may  have  upon  the  question.  Whether  or  not 
this  late  act  would  in  any  way  affect  the 
question  we  leave  open. 

It  will  be  noticed  that  the  sole  ground  up- 
on which  the  cause  was  certified  here  Is  the 
amount  involved.  The  Court  of  Ai^jeals 
says  the  amount  involved  is  f5,000 ;  but  does 
the  record  In  the  case  bear  out  this  state- 
ment? The  judgment  was  one  for  only  $4,- 
600,  and  we  have  always  held,  in  suits  based 
upon  a  tort,  that  where  the  matters  of  differ- 
ence between  litigants  has  been  merged  Into 
a  money  judgment  against  the  defendant  and 
he  appeals,  that  then  the  amount  of  the 
ju4^:ment  appealed  from  at  the  date  of  its 
rendition  fixed  the  appellate  jurisdiction. 
Schwyhart  v.  Barrett  223  Mo.,  loc.  ctt  501, 
122  S.  W.  1049;  State  ex  rel.  v.  Broaddos, 
212  Mo.  685,  111  S.  W.  508 ;  Hensler  v.  Stlx 
et  al.,  185  Mo.,  loc.  <At  2S9,  84  S.  W.  894.  and 
the  cases  therein  cited.  In  the  Schwyhart 
Case,  supra,  we  said:  "If  a  plaintiff  brings 
suit  for  damages,  and  states  In  his  petition 
the  amount  for  which  he  sues,  if  he  Is  cast 
In  his  suit  and  appeals,  we  go  back  to  the 
petition,  and  say  that  the  amount  there 
claimed  is  the  amount  In  dispute.  If  the 
plaintiff  should  in  such  case  recover  judg- 
ment for  a  certain  amount  and  the  defend- 
ant appeals,  the  amount  then  In  dleq[mte  Is 
the  amount  of  the  judgment  The  date  of  the 
dispute  in  the  one  case  Is  that  of  the  filing 
of  the  petition;  in  the  other,  It  Is  that  of 
the  rendition  of  the  judgment ;  and  In  elUm 
case  the  amount  in  dlqnite  is  the  amount  for 
whidi  the  dispute  could  at  that  date  have 
been  settled.  If  not  settled  then,  and  Inter- 
est is  added,  it  Is  added  by  operation  of  law, 
not  as  a  part  of  the  amount  In  dlqnite.  but 
as  a  consequence  of  withholding  it.  Interest 
In  Ba<A  case  Is  a  mere  Inddent  a  mere  w- 
quenc&" 

It  could  be  BUTmised  that  the  Court  of  Ap- 
peals examined  the  petition  and  Oie  prayer 
above  quoted,  and  readied  the  conclusion 
that  the  plaintiff  had  Instltnted  her  suit  un- 
der the  old  penal  section  of  the  damage  act. 
under  which  section  we  have  held  that  there 
could  l>e  a  recovery  of  ^,000— no  more  and 
no  less.  Casey  v.  Transit  Co.,  206  Mo.  121. 
103  S.  W.  1146.  But  if  such  was  the  con- 
struction given  the  petition  by  the  Court  of 
Appeals,  and  It  evidently  was,  yet  that  is 
not  the  question  here.  Under  this  record  the 
only  amount  involved  is  the  amount  of  the 
money  judgment  If  the  trial  court  entered 
an  erroneous  judgment  for  $4,500,  when  it 
should  have  been  $5,000 — ^no  more  and  no 
less — under  the  pleading  of  the  plalutifT. 
such  did  not  oust  the  Jurisdiction  of  the 
Court  of  Appeals.  The  amount  of  the  erro- 
neous judgment  fixed  the  Jurisdiction  on  ap- 
peal in  the  Kansas  City  Court  of  Appeals. 
If  that  court  reached  the  conclusion  that 
the  petition  was  one  seeking  to  recover  the 
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paialfy  given  by  the  penal  clause  of  the  old 
damage  act,  then  it  should  have  assamed  Jn- 
TlBdlctfon,  and  said  that  the  Judgment  was 
erroneous,  and  made  such  further  disposi- 
tion of  the  case  as  to  the  court  seemed  prop- 
er. Because  the  judgment  has  by  error  of 
the  trial  court  been  entered  for  less  than  it 
shonld  have  been  does  not  change  the  sit- 
uation. 

At  stated  abOTe,  where  the  defendant  ap- 
peals In  a  case  of  this  character  from  a  sim- 
ple money  judgment,  the  Jurisdiction  on  ap- 
peal la  fixed  by  the  amonnt  of  the  Judgment 
nisi  at  the  date  of  Its  rendition.  It  there- 
fore appears  that  this  cause  has  been  wrong- 
fully certified  to  thla  court,  and  should  be 
recertified  to  the  Kansas  City  Court  of  Ap- 
peals. 

It  is  80  ordered.  AU  concur. 


LBAGH  T.  HcBpXAU). 

(Supreme  Court  of  Missouri.    Dec  17.  1910.) 

Newspapbbs  (8  1*)— Local  Optioit  Bleotion 
— Notice— Designation  op  Newspaper. 
Rev.  St.  1899,  {  3029  (Ann.  St.  1906,  p. 
1736).  relatinff  to  electiooa  to  determine  local 
option,  requires  the  cit;  cotincil  to  give  notice 
of  sacD  election  "b;  publicatioo  in  some  news- 
paper publish^  in  the  county,"  and  permits  the 
municipal  body  ordering  the  election  to  give 
such  other  notice  as  it  may  think  proper  to 
give  publicity  to  the  election.  Held,  that  the 
city  council  werp  not  thereby  required  to  select 
or  designate  the  newspaper  in  which  such  notice 
should  be  published,  but  that  the  publication 
mifcht  be  made  in  any  newspaper  published  in 
the  county. 

[Ed.  Note.— For  other  cases,  aee  Newspapers, 
Cent.  Dig.  S{  4-13;  Dec.  Dig.  {  1.*] 

Jn  Banc.  Case  Certified  from  Springfield 
Court  of  Appeals. 

Habeas  corpus  In  the  Court  of  Appeals 
by  Harvey  Leach.  Petitioner  remanded,  and 
cause  certified  to  the  Supreme  Court  Af- 
firmed. 

This  is  a  proceeding  by  habeas  corpus,  in- 
stituted by  the  petitioner  in  the  iSprlngSeld 
Court  of  Ap[>eals.  The  prayer  for  release 
was  denied,  and  the  petitioner  was  remanded 
to  the  custody  of  the  sheriff.  However,  that 
court  considered.  Its  opinion  delivered  there- 
in was  in  conflict  with  the  following  opinion, 
delivered  by  the  Kansas  City  Court  of  Ap- 
peals, to  wit.  State  T.  Getlin,  128  8.  W.  806, 
and  In  consequence  thereof  the  cause  was, 
under  the  provisions  of  the  Constitution,  cer- 
tified to  this  court. 

Tbe  petitioner  was  arrested  by  virtue  of  a 
warrant  duly  Issued  under  an  information, 
filed  1^  the  prosecutlnK  attorney  of  Ja^r 
county,  charging  him  with  a  violation  of  the 
local  option  lav  of  Webb  City,  which  was 
cbarged  to  be  in  force  in  said  city.  The 
petitioner  falling  to  give  bond  for  his  ap- 
pearance in  court  to  answer  said  Information, 
be  was  committed  to  the  county  Jail  of  said 


county  for  safe-keeping.  By  this  proceeding 
the  petitioner  seeks  to  be  released  from  cos* 
tody  and  restored  to  liberty.  The  substance 
of  the  petitioner's  complaint  Is  that  the  act 
of  the  Legislature,  known  as  the  "local  op- 
tion  law,"  was  never  legally  adopted  In  Webb 
Oty,  for  the  reason  contwded,  "that  the  city 
coundl,  In  calling  the  election  at  which  the 
question  of  the  adopti<Hi  of  said  act  was  snb- 
mltted,  failed  to  select  or  designate  the  news- 
iwper  In  which  notice  of  the  calling  of  said 
election  should  be  published." 

The  return  of  the  sheriff  practically  admits 
all  the  allegations  of  the  petitioner,  but  de> 
nles  that  the  law  required  the  dty  council  to 
designate  the  paper  In  which  the  notice  of* 
the  Section  should  be  published.  To  this 
return  the  petitioner  filed  a  demurrer. 

Geo.  B.  Clay  and  R.  H.  Davis,  for  peti- 
tioner.  A.  G.  Young  and  W.  B.  Robertson, 

for  respondent 

WOODSON,  J.  (after  stating  the  facta  as 
above).  As  appears  from  the  forcing  state- 
ment of  the  case,  there  is  but  a  single  propo- 
sition presented  for  adjudication,  and  that 
is:  Did  section  3029,  Bev.  St.  1899  (Ann.  St 
1906,  p.  1736),  require  the  city  coUncll  of 
Webb  City  to  select  or  designate  the  new5i- 
paper  In  which  the  notice  of  the  election 
should  be  published?  The  petitioner  main- 
tains the  affirmative  of  that  proposition, 
while  the  sheriff,  by  his  return,  denies  it. 

That  section  reads  as  follows:  "Notice  of 
such  election  shall  be  given  by  publication  in 
some  newspaper  published  In  the  county,  and 
such  notice  shall  be  published  In  such  news- 
paper for  four  consecutive  weeks,  and  the 
last  insertion  shall  be  within  ten  days  next 
before  such  election,  and  such  other  notice 
may  be  given  as  the  county  court  or  mnnici- 
pal  tK>dy  ordering  such  election  may  think 
proper,  in  order  to  give  general  publicity  to 
the  election."  By  reading  this  section  of  tne 
statute,  it  will  be  seen  that  it  Is  perfectly 
silent  as  to  any  requirement  that  the  dty 
council  should  designate  the  paper  In  which 
said  notice  should  be  pablished.  That  sec- 
tion Imposes  no  such  dut^  of  selection  upon 
the  council.  If  the  Legislature  bad  so  in- 
tended It  could  easily  have  so  provided.  The 
publication  ther^  provided  for,  published 
In  any  newspaper  published  In  the  county,  is 
within  both  the  letter  and  spirit  of  the  stat- 
ute. However,  that  section  does  provide 
that,  If  In  the  Judgment  of  the  conncil  it 
deems  it  proper,  it  may  give  other  and  ad- 
ditional notice  to  that  which  la  required  to 
be  published  la  some  newspajrar.  The  latter 
is  diacreUonary  with  the  council,  while  the 
former  Is  mandatory. 

The  entertainment  of  these  views  leads  to 
an  aflBrmanee  of  the  Judipnent  of  the  Spring- 
field Court  of  Appeals,  and  to  the  overruling 
of  the  case  of  State  v.  Gatlln,  supra. 
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We  therefore  deny  the  petitioner's  prayer 
for  discbftrge,  and  remand  him  to  the  cus- 
tody of  the  ahecifif  of  Jasper  county,  to  be 
dealt  with  according  to  law.  AU  ctnicar. 


McGBEW  T.  MISSOURI  PAC.  RT.  00. 
(Supreme  Court  of  MiBsoarL    June  28,  1910. 
Rehearing  Denied  Nor.  12,  1910.) 

1.  Appeal  and  Ebbos  (1  193*)— ^^hmt  or 
Case. 

Though  a  party  cannot  try  a  case  on  one 
theory  in  the  trial  court  and  npmi  another 
theory  in  the  appellate  court,  and,  generally 
speaking,  it  a  constitutional  question  is  not 
.raised  at  the  trial  it  cannot  be  urged  upon  ap- 
peal, yet  where  a  cause  of  action  is  founded  up- 
OQ  a  statute,  the  constitutionality  and  life  of  the 
statute  are  involved  from  the  start  to  the  finish 
of  the  case,  and  defendant,  at  any  time  and  in 
any  court,  may  object  that  plaintiffs  petitttm 
does  not  state  a  cause  of  action,  because  the 
statute  upon  which  it  is  founded  is  unconstitu- 
tional or  has  been  repealed,  in  view  of  Rev.  St. 
1899,  I  602  (Ann.  St  1906^  p.  e2ffl,  providing 
that  if  no  objection  be  taken  by  demurrer  or 
answer  the  objections  shall  be  deemed  to  be 
waived  except  an  objecti(m  to  the  jurisdiction 
of  the  court  over  the  subject-matter,  and  that 
the  petition  does  not  state  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bnor,  Gent  Dir  I  1232;  Dec.  Dig.  {  193;* 
Pleading.  Cent  Dig.  |S  13S5,  1366.] 

2.  Gabbibbb  (il  199,  201«)--Unlawfuz.  Dis- 
CBnaHATioN— Rule  at  Comuon  Law. 

/  At  common  law,  only  unjust  discriminatfons 
1^  cairiezB  are  condemned,  and  the  question  of 
whether  a  diwiipiinatlon  is  unjust  is  for  the 
court  to  decide. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §8  901-905,  914;  Dec.  Dig.  §{  199, 
201.*} 

3.  Statutes  (S  113*)— Titlb  of  Act— "Dis- 
(ananATioK." 

Act  April  1,  1872  (Laws  1872,  p.  69),  en- 
titled "An  act  to  prevent  unjust  discrimination 
and  extortion  in  the  rates  to  be  charged  by 
the  different  railroads  in  this  state  for  the 
tranapmrtation  of  freight  on  said  »nds,"  by  sec- 
tion 1  (Rev.  St  1899.  |  1126  [Ann.  St  1906,  p. 
971])  prohibits  a  railroad  company  In  the  state 
from  charging  for  transportation  of  property 
for  any  distance  over  its  road  any  laiger  amount 
as  compensation  than  ia  diarged  by  it  for  the 
transpcntatlon  of  similar  qnantities  of  the  same 
class  of  proiwrty  over  a  greater  distance  over 
its  road;  from  charging  different  rates  for  re- 
ceiving, handling,  or  delivering  freight  at  dif* 
ferent  points  on  its  road,  or  any  road  used  by  it 
in  connection  therewith;  and  tnm  charging  for 
the  transportation  of  property  over  any  portion 
of  its  road  a  greater  amount  as  compensation 
than  shall  be  charged  by  it  for  transportation 
of  similar  quantities  of  the  same  class  of  prop- 
erty over  any  other  portion  of  its  road  of 
equal  distance.  Held,  that  the  act  is  not  vio- 
lative of  Const.  1866,  art  4.  S  82,  providing 
that  DO  law  shall  relate  to  more  than  one  sut>- 
ject,  which  shall  be  expressed  in  the  title,  In 
that  the  title  Is  merely  declaratory  of  the  com- 
mon law  prohUriting  only  unjust  discrimination, 
and  t<rferating  just  discrinunatlon,  while  the 
body  of  the  act  prohibits  every  discrimination 
without  regard  to  whether  It  is  just  or  unjust, 
rendering  the  act  merely  one  to  prevent  such 
things  as  the  court  might  decide  to  be  unjust 
discriminati<Hii  bat  the  title  of  the  act  pro- 
fail^ts  thinea  dedaied  in  the  act  to  be  unjust 
discrimination;  the  word  "discrimination,"  ap- 


plyii^  to  local  aS  well  aa  individual  dlsciimlna- 
tion,  and  including  the  so-called  "short-haul" 
regulation,  and  the  body  of  the  act  prohibiting 
only  the  three  discriminations  specified  therein, 
and  no  just  discrimination,  the  l^idative  con- 
demnation of  the  specified  discrimination  as  un- 
just, rendering  them  unjust  by  reason  of  such 
condemnation,  the  body  of  the  act  is  fully  cov- 
ered by  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  H  141-144 ;  Dec.  Dig.  |  113.*] 

4.  Statutes  ft  113*)— Tiru  or  Act. 

The  title  Is  broad  enough  to  include  every 
unjust  discrimination  whether  unjust  in  law 
prior  to  the  enactment  or  not,  and  broad  enough 
to  authorize  the  Legislature  to  declare  unju»c 
discrimination  which  previously  had  been  tol- 
erated under  the  law. 

[Bd.  Note. — For  other  caaes,  see  Statutes, 
Dec  Dig.  I  lia*l 

5.  GONSTCnmOITAL  I/AW   (I  21*)— COSSTBUC- 

TioH  or  CoNBrrnmov— FBOVI8IOH8  Adopt- 
ed rBOH  Otheb  State. 

The  general  rule  is  that  where  one  state 
borrows  a  constitutional  provision  from  another 
state  that  has  previously  been  construed  by  the 
courts  of  the  other  state,  such  constructi<m  Is 
presumed  to  have  been  adopted  along  with  the 
provision;  the  reason  for  the  rule  beio^  that  if 
It  were  intended  to  exclude  the  previous  con- 
struction, the  Icsal  presumption  is  that  tbe 
terms  ot  the  pioviuoiia  would  be  ao  changed  as 
to  effect  t^t  Intent 

[Bd.  Note.— For  other  cases,  see  Constitntlonal 
Law,  Gent  Dig.  {  17;  Dee.  Dig:  {  21.*] 

6.  States  (5  1*)— Powebb. 

The  governments  of  the  states  possess  all 
the  powers  of  the  Pariiament  of  £]Dgland  except 
such  as  have  been  delated  to  the  t7nlte<l 
States  or  reserved  by  tba  people,  in  view  of 
Const  1870,  art.  3,  {  1  (Ann.  St  1906,  p.  172). 
providing  that  the  legislative  power,  subject  to 
the  limitations  therein  contained,  shall  be  vested 
in  a  Senate  and  House  of  Representatives. 

TEd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  1 ;  Dec  Dig.  |  1.*]  ^ 

7.  OowsTTTunoNAi,  Law  (j  26*)— CoNffTBt;o- 
TioN  or  Constitution— Natube  or  State 
Constitution. 

The  state  Constitutions  are  not  grants  of 
power,  but  are  restrictions  on  the  powers  which 
the  state  government  would  otherwise  possess. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  |  80;  Dec  Dig  |  26.*| 

8.  CaBBIEBS  (I  12*)— REfiULATION— POWEB  Ot 

State. 

The  regulation  ot  railroads  is  within  the 
legislative  power  of  the  state,  and  the  state  may 
fix  rates  and  authorise  them  to  be  charged  and 
place  them  beyond  the  power  of  tbe  interferencr 
of  the  courts  on  the  ground  that  they  are  ex- 
tortionate, and  soch  rates,  except  for  some  con- 
stitutional or  statutory  provision  so  aathoririoK. 
cannot  be  adjudged  by  the  court  to  be  extortion- 
ate. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cfent  Dig.  K  7-20;  Dec  Dig.  1 12.*] 

9.  OaBBIEBS    (I  2*)— DtaCBIlCIRATIOn— RKGC' 

LATION— COHSTITUTTOKALUT  Or  STATUTE. 

Act  April  1,  1872  (Laws  1872,  p.  69),  en- 
titled "An  act  to  prevent  unjust  discriminatioa 
and  extortion  in  the  rates  to  be  charged  by  tbe 
different  railroads  In  this  state  for  tbe  trans- 

SDrtation  of  freight  thereon,"  by  section  1  (Rev. 
t  1899,  8  112iS  [Ann.  St  1906.  p.  971])  pro- 
hibita  a  railroad  company  in  the  state  from 
charging  for  tzanspoitaUon  of  property  for  any 
distance  over  Ita  road  any  larger  amount  at 
compensation   than  Is  charged  by  it  for  the 
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tnmq^rtatiOD  of  similar  quantities  of  tbe  same 
class  of  property  over  a  greater  distance  over 
its  road;  from  chargios  different  rates  for  re- 
ceiving, handling,  or  delivering  freight  at  dif- 
ferent points  on  its  load,  or  any  road  nsed  by  It 
in  connection  therewith ;  and  from  chai^ng 
for  transportation  of  property  over  any  portion 
pf  its  road  a  greater  amonnt  as  compensation 
than  is  charged  by  it  for  transportation  of  simi- 
lar quantities  of  the  same  class  of  property 
over  any  portion  of  its  road  of  equal  distance. 
The  act  was  taken  substantially  from  the  Illi- 
nois law  (Laws  1871-72,  p.  635).  In  1873,  the 
Illinois  law  was  declared  unconstitutional  on 
the  ground  that  the  Constitution  restricted  the 
power  of  tbe  Legislature  to  prohibit  discrimina- 
tions to  those  which  were  unjust  and  made  the 
question  of  the  injustice  of  any  alleged  discrim- 
ination a  judicial  qneatioD  for  tbe  conrt,  and 
that  the  Legislature  had  no  power  to  declare 
anything  to  be  an  unjust  discrimination.  Tbe 
Misaoun  Oonstitution  of  1865  did  not  limit  the 
power  of  the  Legislature  to  prohibit  discrim- 
inatioQS  by  railroads,  but  Const.  1875,  .art.  12, 
f  14  (Ann.  St.  1906,  p.  306),  adopted  literally 
from  the  Illinois  Constitution  (article  11,  {  12), 
the  portion  held  to  have  been  violated  by  the 
Illinois  law  providing  that  railroads  are  public 
faighways.  and  railroad  companlea  common  car^ 
riers,  and  tfaat  tbe  General  Assembly  shall  pass 
laws  to  correct  abuses  and  prevent  nnjnst  dis- 
crimination and  extortion  in  the  rates  of  freight 
and  passenger  traffic  on  the  different  railroads 
in  the  atate,  and  shall  pass  laws  establishing 
maximum  rates  and  charges  for  transportation 
of  passengers  and  freight  on  the  railroads,  and 
enforce  all  such  laws  by  adequate  penalty. 
The  Missouri  Constitution,  also  by  article  12,  § 
12  (i»n  306),  providing  that  it  shall  not  be 
lawful  for  any  railroad  company  to  charge  for 
transportation  of  freight  or  passengers  a  greater 
amount  for  a  less  distance  than  the  amonnt 
charged  for  a  greater  distance,  and  that  suitable 
laws  sball  be  passed  to  enforce  the  provision, 
adopted  the  very  gist  of  the  statute  (the  so- 
called  "short-baui"  rule)  extending  its  provisions 
to  passengers  as  well  as  to  freight.  Held,  that 
the  intent  in  adopting  section  12  was  to  estab- 
lish the  sbort'haul  rule  as  a  part  of  the  funda- 
mental law  and  to  put  It  in  operation,  and  the 
provision  of  section  14,  directing  the  Legisla- 
ture to  pass  laws  to  correct  abuses  and  prevent 
unjust  discrimination  and  extortion  in  tbe  rates 
of  freight  and  passenger  traffic,  does  not  operate 
as  an  implied  limitation  on  the  power  of  the 
Legislature  to  prevent  only  such  discriminations 
as  are  unjust,  the  use  of  the  word  "unjust"  not 
being  intended  to  limit  tbe  Legislature's  power 
in  tbat  regard,  but  to  veqnire  tbe  exercise  of 
sucb  power,  and  to  declare  what  shall  be  unjust 
discrimination,  and  sucb  provision  refers  to  dis- 
criminations generally,  whereas  the  short-haul 
role,  established  by  section  12,  applies  to  a  par- 
ticular class  of  discriminations,  specifically  es- 
tablished in  positive  and  explicit  terms,  bo  that 
the  short-haul  provision  of  Act  1872  was  not 
rendered  unconstitutional  by  the  adoption  of  tlie 
Constitution  of  1875. 

[Ed.  Note.— For  other  caaea,  see  Carrieis,  Dec. 
D*f.  I  2.*] 

10.  STATDTE8  (|  207*)— COWBTBUCTIOW— GbN- 
EBAL  AND  PaBTICUUB  ENACnnSNTS. 

Where  there  is  in  the  same  statute  a  par- 
ticular enactment  and  also  a  general  one,  which 
in  its  most  comprehensire  sense  would  include 
what  is  embraced  in  the  former,  the  jwrticular 
enactment  must  be  operative,  and  the  general 
enactment  taken  to  affect  only  sucb  cases  within 
its  general  language  as  are  not  within  the  pro- 
visions of  the  particular  enactment. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  284 ;  Dec.  Dig.  §  207.*] 


11.  Constitutional  Law  (|  20*)— Lemitation 
OF  Legislative  Poweb. 

While  constitutional  limitations  upon  the 
legislative  power  may  be  made  expressly  or  by 
Implication,  tbe  implication  must  at  feast  be 
clear  and  strong  and  convincii^,  if  not  abso- 
lutely necessary. 

[Bd.  Note.— For  otber  cases,  see  Ooostltotion- 
al  Law,  Cent.  Dig.  |  30;  Dec.  Dig.  8  26.*] 

12.  (constitutional  Law  (|  26*)— Conbtbuc- 
tion  of  conhtitution. 

A  constitutional  command  to  tbe  Legislature 
to  do  one  thing  is  not  a  denial  of  its  power  to 
do  other  things. 

[BA.  Note.— For  other  cases,  see  (Constitution- 
al law.  Cent  Dig.  |  80;  Dec.  Dig.  {  26.*] 

13.  (Institutional  Law  (8  12*)— Constbuc- 
TioN  OF  Constitution- FoBCE  of  Maxims. 

The  maxims  "expressio  unius  eat  exclusio 
alterius"  and  "expressum  fadt  cessare  tadtum" 
are  not  rigid  rules  of  universal  application,  but 
are  merely  rules  for  the  construction  of  written 
words,  intended  to  be  used  to  ascertain  their 
true  meaning,  that  the  intended  purpose  may  be 
accomplished,  and  should  never  t>e  permitted  to 
be  used  to  obscure  tbat  meaning  or  thwart  that 
purpose,  and  they  cannot  be  strictly  applied  in 
constrauis  atate  Gonstitutlona,  owing  to  their 
cbaractei  and  objects, 

[Bd.  Note^For  otber  cases,  see  Gbnstitntioii- 
al  Law,  C^t  Dig.  |  9;  Dec.  Dig.  |  12.*] 

14.  Constitutional  Law  (8  298*)- EiiiNBiHT 
Domain.  (8  2*)  — Rates  — Regulation  bt 
State— CoNBTiTDTioNAL  Pbovibions. 

The  provision  of  Const.  U.  S.  Amend.  14, 
and  Const  1875,  art.  2,  f  30  (Ann.  St.  1906, 
p.  160)j  forbidding  tbe  taking  of  private  prop- 
erty without  due  process  of  law,  and  sections 
20  and  21  (pages  146.  148)  prohibiting  the  tak- 
ing of  private  property  without  just  compensa- 
tion, prohibits  the  state  from  confiscating  the 
use  of  the  property  of  a  public  service  corpo- 
ration, by  fixing  rates  so  low  as  to  deprive  sucb 
corporation  of  reasonable  compensation  for  such 
use,  the  reasonableness  of  such  cnnpensatlon 
being  a  judicial  question. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Iaw,  Cent.  Dig.  f  847:  Dec.  Dig.  8  298;*  Emi- 
nent Domain,  Cent.  Dig.  §8  3,  8;  Dee.  Dig.  8 

15.  Oonbtitutiokal  Law  (8  70*)  — Raieb  — 
Regulation— Reasonableness. 

Under  such  provisions,  the  reasonableness 
of  rates  fixed  by  the  Legislature  is  a  judicial 
question  only  when  tbe  rates  are  attacked  by 
the  corporation  as  confiscatory. 

[Bd.  Note.— For  other  cases,  see  CJonstitutlon- 
al  Law,  Cent.  Dig.  88  129-137;  Dec.  Dig.  8  70.*] 

16.  constittjnonax.  law  (i  298*)— ethirent 
Domain  (8  2*)- Taking  fbopebtt  With- 
out Compensation— REGULATION  of  Rail- 
aoAD  Rates— Confiscation. 

It  is  not  a  confiscation  of  railroad  property 
within  tbe  constitutional  prohibition  for  the  state 
to  establish  a  uniform  and  rigid  rule  of  equality 
in  rates  between  all  individuals  and  locations 
without  exception,  and  regardless  of  differences 
in  conditions,  tbon|[h  such  a  rule  be  unwise  and 
result  in  inconvenience  and  injustice  and  even 
destroy  and  prevent,  in  many  instances,  tbe 
equality  sought  to  be  enforced  by  tbe  rule  itself. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  847;  Dec  Dig.  8  298;* 
Emijient  Domain,  Gent  IMg.  81  3,  8 ;  Dec.  Dig. 

17.  Constitdtional  Law  (I  13*)— (Construc- 
tion OF  Constitution- Scope  of  Inquikt 
— Policy  of  Pbovision. 

Where  tbe  meaning  of  the  Constitution  is 
plain  and  unequivocal,  and  its  intent  clear  and 
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nnmiBtakable,  the  courts  have  nothins  to  do 
with  the  policy  of  the  rule  established,  but  most 
accept  the  apmt  of  the  rule  as  well  aa  its  let- 
ter, aad  enCoice  it  aa  if  they  believed  in  its 
wisdom. 

[Ed.  Note.-^For  other  cases,  see  Oonstltution- 
al  Law.  Cent  IMg.  1 10;  Dec.  Dig.  1 13.*] 

18.  COKSTITUTIOHAI.  Ii4W  ({  251*)— BKIItBMT 

DoscAiK  (S  8*)— GoNsrauonoN  or  Oorren- 

TunoN. 

Const.  U.  S.  Amend.  6,  providiQs  that  no 
person  shall  be  deprived  of  property  without  due 
process  of  taw,  and  that  private  property  shall 
not  be  taken  for  public  use  without  just  com- 
pensation, relates  only  to  acts  of  Oongress,  and 
not  to  state  statutes  and  Oonstltntlons.  . 

[Ed.  Note.— fi>or  other  cases,  see  C<Mistltati(»i- 
al  Law.  Cent.  Dig.  |  727;  Dea  IHr.  |  261;* 
Bmioent  Domain,  Cent.  Dig.  |  IS;  Dec.  Dig.  I 
8.*] 

19.  Carbiebs  (S  2*)— Siatutkb— Refeai,  bt 

Subsequent  act. 

Act  April  1,  1872  fiLaws  1872,  p.  69),  re- 
lating wholly  to  local  discriminations  by  rail' 
roads,  coutains  a  short-haul  provision,  and  pro- 
hibits a  railroad  from  receiving  for  transporta- 
tion of  property  any  greater  amount  as  com- 
pensation than  is  charged  for  the  transporta- 
tion  the  same  class  of  property  over  a  greater 
distance  upon  the  same  road  vrithout  regard 
to  direction,  circumstances,  or  conditions.  Laws 
Bxtra  Sess.  1887,  p.  17.  1_4  (Rav.  St.  1899, 
S  1134  [Ann.  St.  190&  p.  9751),  relating  to  dis- 
criminations under  '^Iike  circnmstances,"  or 
"substantially  similar  circumatances  and  condi- 
tions," embraces  a  short-haul  provision  apply- 
ing to  baula  in  the  same  directi<m  under  sinular 
circumstances  and  conditions.   The  act  of  1837 

Erovided  tliat  it  was  not  intended  to  repeal  any 
iw  then  in  force,  anless  in  direct  conflict  there- 
with, but  was  intended  to  be  supplemental  to 
such  laws.  Held,  that  such  provision  as  to  re- 
peal furnishes  tbe  sole  and  only  test  for  deter> 
mining  whether  the  act  of  1872  was  repealed  by 
the  act  of  1887,  and  the  two  laws  merely  es- 
tablishing two  systems  for  preventing  discrim- 
ination by  railroad  companies,  the  later  act  con- 
taining some  but  not  all  of  the  things  contained 
in  the  system  created  by  the  former  act  and 
many  other  things,  they  are  not  in  direct  con- 
flict as  to  the  short-haul  clause,  and  the  former 
act  was  not  repealed  by  the  latter  one  as  to 
such  provision. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  2.*] 

20.  Cabbiebs  (J  2*)— Statutes—Repeal. 

That  the  penalties  created  by  the  acts  are 
diGferent,  It  being  necessary  in  order  to  enforce 
the  penalty  prescribed  by  the  act  of  1887 
(Faws  Extra  Sess.  1887,  p.  15)  for  violating  its 
short-haul  section,  to  allege  and  prove  that  the 
shorter  and  longer  hauls  were  made  in  the  same 
direction  and  under  similar  circumstances  and 
conditions,  while  such  allegations  and  proof 
would  not  be  necessary  to  enforce  the  penalty 
prescribed  by  the  act  of  1872,  and  that  in  a 
proceeding  to  enforce  the  latter  penalty  it 
would  be  no  defense  to  show  the  facts  making 
defendant  liable  to  the  other  penalties,  does  not 
operate  to  work  a  repeal  of  tbe  former  act  by 
the  latter  one. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  S  2.*] 

21.  Constitutional  Law  (M  29*)— Constbdc- 
TioN  or  GoNBTrrunoN  —  SELr-ENroBciNO 

PBO  VISIONS. 

Whpre  a  state  Constitution  establishes  a 
rule  creating  a  new  rij^ht  so  that  bad  the  right, 
as  created  by  tbe  Constitution,  existed  at  com- 
mon law.  it  could  have  been  enforced  by  some 
common-law  action,  the  constitutional  provision 


is  self-enforcing  to  the  extent  of  anthoridng  its 
enforcement  by  an  appropriate  action  at  law. 
and  it  is  immaterial  that  the  Le^lature  mifcht 
be  able  to  supply  other  and  better  methods  for 
protecting  or  enforcing  such  right:  or  even  that 
the  Legislature  should  be  directed  bj  tbe  Con- 
stitution itself  to  pass  suitable  laws  for  en- 
forcing the  rule  established  by  it. 

[Ed.  Note.— For  other  cases,  see  Gonstltntiim- 
al  Law,  Dec.  Dig.  8  29.*] 

22.  Constitutional  Law  ($  32*)— Constbuc- 

TION   OF  CONBlITUnOH  —  SELT-ENFOBCXNG 

Pbovisionb. 

Const.  1870,  art  12,  I  12  (Ann.  St  1906w 
p.  306),  making  It  unlawful  for  any  railroad 
company  to  charge  for  freight  or  passengers  a 

freater  amount  for  the  transportaticm  tnereof 
or  a  less  distance  than  the  amonnt  charged 
for  any  greater  distance,  and  providing  tliat 
suitable  laws  shall  be  passed  to  enforce  the  pro- 
▼iskin.  Is  self-enforcing,  establishing  &  rule,  and 
creating  a  right  in  every  passenger  and  ship- 
per to  a  compliance  with  and  obedience  to  its 
terms,  'and  the  direction  to  the  Legislature  to 
pass  suitable  laws  to  enforce  it  does  not  sus- 
pend the  rule  or  the  right  of  passmgers  or 
shippers  to  a  compliance  with  Its  terms  until 
tbe  Legislature  may  pass  such  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  i  32.*] 

23.  Cabbiebs  (|  201*)  —  DiBcBoairATion  in 
RAncfr— Meabube  or  Daicagbs. 

The  pzoTirion  being  self-enforcing,  the 
measure  of  damagea  for  violation  tliereirf,  in  the 
absence  of  statute,  would  be  the  amount  of  the 
excess  charged  for  the  shorter  distance  over 
that  charged  for  the  longer  distance. 

[Ed.  Note.— For  other  cases,  see  Ourien, 
Cent.  Dig.  S  915;  Dec.  Dig.  f  201.*] 

Burgess,  Fox,  and  Woodsm,  JJ.,  diaaeating. 

In  Bana  Appeal  from  Clrcolt  Coor^  Ia- 
fayette  County ;  Bam  Davi^  Judge. 

Actloii  by  James  C  McGrew  against  the 
Missouri  Fadfic  Railway  Company.  Jndg* 
ment  for  plaintiff,  and  defraidant  appeals. 
Affirmed. 

Scott  &  Bowker,  Martin  L.  Clardy,  and  B. 
T.  Bailey,  for  appellant.  Alexander  Graves, 
for  respondent 

Statement 

HALL,  Special  Judge.  Dlfferoioes  In  opin- 
ion in  division  resulted  In  the  filing  of  two 
opinions  therein,  and  In  the  transfer  of  the 
case  to  banc.  One  member  of  the  court  bar- 
ing been  of  coonsel  In  tbe  trial  court,  only 
six  of  the  Judges  sat  in  the  cnse  in  banc,  and 
they  dividing  equally,  a  epeclal  Judge  was 
called  In. 

This  Is  an  action  'by  plaintiff  to  recover 
damages  from  defendant  for  Its  violation  ot 
the  short-haul  rule  in  charging  him  greater 
amounts— 1.  e.,  higher  rates  per  ton— for 
transportation  of  freight  for  certain  dis- 
tances over  Its  railroad  than  It  chained  for 
transportation  of  freight  of  the  same  class 
for  greater  distances  over  said  railroad. 
Plaintiff  owned  and  operated  a  coal  mine 
at  Myrick,  Mo.,  on  the  line  of  said  rail- 
road, and  Bhli^ed  bis  coal  from  there  to 
various  stations  on  said  railroad  In  this  Ftate. 
Tbe  petition  contained  39  counts,  covering  a 
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great  amount  of  transportation  from  Myrick  to 
different  stations.  In  each  count  were  stated 
the  quantity  In  tons  of  coal  transported,  the 
station  of  destination,  its  distance  from  My- 
rlck,  the  rate  per  ton  charged,  the  lower  xate 
ctiarged  for  coal  of  the  same  class  from  My- 
rlck  to  another  station  at  a  greater  distance 
from  Myrick  on  defendant's  railroad  in  Mis- 
souri, and  the  total  excess  of  the  charges 
illegally  made  for  all  the  coal  transported. 
In  its  answer  to  each  count  d^endant  admit- 
ted the  allegations  of  fact  in  the  petition  as 
above  stated,  but  it  denied  that  the  rate 
charged  plaintiff  was  Illegal  for  reasons  stag- 
ed. Those  reasons  were  that  the  rate  charg- 
ed plaintiff  had  been  fixed  by  the  Board  of 
Railroad  and  Warehouse  CommlsaloDers ; 
that  the  rate  from  Myrick  to  the  more  dis- 
tant station  had  also  been  fixed  by  said  board, 
and  had  been  made  by  defendant  because  of 
the  fact  that  said  station  was  a  compeUUve 
point,  which  rendered  the  conditions  and  dr^ 
cnmstances  of  the  latter  station  dissimilar 
from  those  of  the  station  to  which  plaintiff 
had  shiived  his  coal,  and  pierented  the  dif* 
ference  between  the  two  rates  consHtating 
dlacriminatlon.  The  case  was  tried  by  the 
court  without  a  Jury.'  Plaintiff  submitted 
bis  case  upon  the  pleadinga.  Defendant  aA- 
ed  the  court  to  give  a  dedaraUon  of  law  to 
the  ^ect  that  plaintiff  was  not  entitled  to  a 
Judgment  upon  the  pleadings,  and  the  court 
rtfnsed  It  Defendant  offered  printed  and 
nnauOientlcated  a^ies  of  the  reports  of  the 
Board  of  Railroad  and  Warehouse  Gommls* 
stoneiB  in  support  of  its  answer.  The  trial 
court  rejected  same  because  of  the  lack  of 
authentication.  Defendant  offered  to  prove 
\tf  its  general  freight  agent  the  reason  for 
the  differences  In  rates  complained  of  by 
plaintiff,  but  the  court  refused  to  receive  the 
evidence.  At  the  close  of  tbe  evidence,  the 
court  gave  a  declaration  of  law  for  plain- 
tiff to  the  effect  that  upon  the  pleadings  and 
evidence  the  finding  and  Judgment  should  be 
for  plaintiff.  In  accordance  with  said  dec- 
laration of  law  the  court  rendered  judgment 
for  plaintiff  on  the  various  counts  of  the 
petition  for  the  amount  of  the  excessive 
charges  respectively  stated  therein,  but  not 
for  the  statutory  penalties  sued  for.  The 
Judgment  was  solely  for  said  excessive  charg- 
es, and  aggregated  $7,462.43.  On  this  appeal 
by  defendant  from  that  Judgment,  defend- 
ant does  not  urge  as  error  tbe  action  of  tbe 
trial  court  in  rejecting  tbe  evidence  offered 
as  herelnfore  stated,  but  assuming  that 
plaintiff's  action  Is  entirely  founded  upon 
sections  1126  and  1160,  Rev.  St.  1899  (Ann, 
St.  1906,  pp.  971.  987),  it  seeks  to  reverse 
said  Judgment  on  tbe  ground  that  said  sec- 
tions of  the  statute  are  Invalid,  because  un- 
constitutional for  various  reasons  assigned, 
and  because  repealed  by  a  subsequent  statute. 
It  Is  UDuecessary  at  this  place  to  further 
explain  the  nature  of  the  objections  urged 
against  the  validity  of  said  sections;  that 


will  be  done  in  the  opinion.  Plaintiff's  coun- 
sel says  that  said  objections  were  not  made 
In  the  trial  court,  and  contends  that  they 
cannot  be  made  in  this  court  for  tbe  first 
time.  No  further  statement  is  deemed  neces- 
sary at  this  time. 

Opinion. 

1.  It  is,  of  course,  true,  a>  contended  by 
plaintiff's  counsel,  that  an  appellant  cannot 
try  a  case  on  one  theory  In  the  trial  court 
and  nptm  another  theory  In  the  appellate 
court,  and  that,  generally  peaking;  if  a  con- 
stitotlonal  question  Is  not  raised  at  the  trial, 
It  cannot  be  n^ed  upon  appeaL  But  where 
plainUfTs  cause  of  action  is  founded  upon 
a  statute,  the  consUtutionalMr  and  Ufe  of 
the  statute  are  involTed  from  the  start  to 
the  finish,  because  unless  the  statute  has 
1^1  force  and  effect  plaintiff  has  no  cause 
of  action,  and  defendant,  at  any  time  and  In 
any  court  until  the  final  end  of  tbe  case^ 
has  the  rUE^t  to  object  that  plaintiff's  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  for  the  reason  that 
the  statnte  upon  which  it  is  founded  is  un- 
constituti(Hial  or  has  been  repealed.  Defend- 
ant has  the  right  to  object  for  the  first  time 
in  the  appellate  court  that  the  petition  does 
not  state  a  cause  of  action,  and  it  matters 
not  what  the  ground  of  objection  may  be. 
provided  only  tiiat  It  be  good  and  sufficient 
in  law.  Rev.  8t  3S99.  S  602  (Ann.  St  1006. 
p.  «2S);  Andrews  v.  Lynch,  27  -Mo.  167; 
Bums  V.  Patrick,  27  Mo.  434 ;  Syme  v.  Steam- 
boat, etc..  28  Mo.  333;  Well  v.  Greene  County, 
69  Mo.  281;  Wells  v.  Mutual  Benefit,  126 
Mo.  630,  29  S.  W.  607;  State  ex  reL  v.  Smith, 
141  Mo.  1.  41  S.  W.  906;  State  ex  rel.  v. 
Smith,  177  Mo.  69,  92,  75  8.  W.  625;  Kau- 
kauna  v.  Oreen  Bay,  etc.,  Co.,  142  U.  8.  2B4, 
12  Sup.  Ct  173,  85  Ll  Ed.  1004. 

2.  The  first  objection  made  to  the  validity 
of  said  sections  of  tbe  statutes  is  that  the 
act  containing  them  was  not  passed  In  ac- 
cordance with  the  provision  of  tbe  Constitu- 
tion then  in  force  in  relation  to  the  title  of 
laws  ^acted  by  the  Legislature.  Said  sec- 
tions of  the  Revised  Statutes  were  sections 
1  and  4  of  an  act  of  tbe  Legislature,  ap- 
proved April  1,  1872  (Laws  1872,  p.  6»).  Sec- 
tion 1126  was  section  1  of  said  act;  section 
1160  was  section  4.  At  the  time  said  act  was 
passed  the  Constitution  of  18^  was  In  force. 
Section  32,  art.  4.  of  said  Constitution,  pro- 
vided: "No  law  enacted  by  the  General  As- 
sembly shall  relate  to  more  than  one  sub- 
ject, and  that  shall  be  expressed  In  the  ti- 
tle." The  title  of  said  act  was:  "An  act 
to  prevent  discrimination  and  extor- 
tion In  the  rates  to  be  charged  by  the  dif- 
ferent railrmids  In  this  state  for  the  trans- 
portation of  freight  on  said  roads." 

Section  1  of  said  act  (now  section  1126. 
Rev.  St)  prohibited  every  railroad  company 
in  the  Btjite  from  doing  three  things:  (1) 
From  charging  for  the  transportation  of 
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property  for  any  distance  over  Its  road  any 
larger  amount  as  compensation  tban  Is  charg- 
ed by  It  for  tbe  transportation  of  similar 
quantities  of  the  same  class  of  property  over 
a  greater  distance  over  its  road;  (2)  from 
charging  different  rates  for  receiving,  han- 
dling, or  delivering  freight  at  different  points 
on  Its  road,  or  any  road  nsed  by  It  in  connec- 
tion therewith;  (3)  from  charging  for  the 
transportation  of  property  over  any  portion 
of  Its  road  a  greater  amount  as  compensation 
than  shall  be  charged  by  it  for  the  transpor- 
tation of  similar  quantities  of  the  same  class 
of  property  over  any  other  portion  of  Its  road' 
of  equal  distance. 

Section  4  of  said  act  (now  section  1160, 
Rev.  St.)  merely  prescribed  a  penalty  for 
violating  the  provisions  of  the  act,  and  need 
not  be  considered  further  In  this  connection. 

Tlw  objection  is  that  the  body  of  the  act — 
1.  e.,  section  1  thereof — was  'broader  tban 
the  tltl&  In  Bui^ort  of  that  objection  coun- 
sel argue  that  tbe  title  was  aimed  at  unjust 
discrimination  only,  whereas  the  body  of  the 
act  prohibited  every  discrimination — ^Just  as 
well  as  unjust.  They  say  that  the  title  con- 
ceded that  there  might  be  just  discrimina- 
tion, but  that  the  body  of  tbe  act  denied 
such  concession.  They  say  that  the  title  was 
merely  declaratory  of  the  common  law,  wblch 
prohibits  only  unjust  discrimination  and  toler- 
ates just  discrimination,  while  the  body  of  tbe 
act  prohibited  every  discrimination  without 
regard  to  whether  it  was  just  or  unjust 
I  do  not  think  any  of  these  arguments  sound. 
The  body  of  the  act  did  not  prohibit  all  dla- 
<TlmlnationB;  it  prohibited  only  the  three 
discriminations  specified  therein.  It  did  not 
prohibit  any  joat  discrimination  at  all ;  the 
legislative  prohibition  was  a  legldative  con- 
demnation of  the  specified  discriminations 
as  unjust,  and  they  became  unjust  by  reason 
of  such  condemnation.  Grant  that  tbe  title 
conceded  that  there  might  be  just  discrim- 
ination, bow  did  that  concession  Imply  that 
the  l>ody  of  the  act  would  not  condemn  given 
discriminations  as  unjust,  and  prohibit  them 
under  pains  and  penalties?  The  common-law 
rule  as  to  discriminations  by  common  car- 
riers Is  not  entirely  settled.  The  courts  are 
not  all  agreed  as  to  what  that  rule  Is.  In- 
terstate Com.  Commission  v.  B.  &  O.  Rail- 
road, 145  U.  S.  263.  273,  12  Sup.  Ct  844,  36 
L.  Ed.  639.  But  It  is  conceded  that  at  com- 
mon law  only  unjust  discriminations  are  con- ' 
demned,  and  that  the  question  as  to  whether 
a  discrimination  Is  unjust  is  for  the  courts 
to  decide.  At  common  law  there  Is  no  list 
of  specific  discriminations  condemned  as  un- 
just. Every  case  is  to  be  decided  by  the 
court  on  its  own  facts. 

Counsel's  argument,  therefore,  that  the  ti- 
tle was  declaratory  of  the  common  law  is 
tlmt  the  title  indicated  ttiat  the  act  would 
not  declare  or  define  anything  to  be  an  un- 
just discrimination  and  prohibit  It,  but  that 
ttie  act  would  merely  "prevent"  such  things 


as  the  courts  might  decide  to  be  unjust 
discriminations.  If  such  a  thing  was  capa- 
ble of  accomplishment  legally,  I  do  not  think 
that  the  title  can  be  so  construed.  The  ti- 
tle clearly  indicated  that  the  act  would  pro- 
lifblt  such  things  as  might  be  declared  there- 
in to  be  unjust  discriminations.  If  this  last 
argument  of  counsel's  alwut.the  title  belus 
merely  declaratory  of  the  common  law  be 
correct,  then,  under  said  title,  the  act  legally 
could  probably  have  contained  no  provision 
whatever  against  discriminations  between 
localities  In  the  state,  but  its  provisions  le- 
gally would  probably  have  been  restricted 
to  discriminations  between  individuals,  for 
the  reason  that  the  common  law  probably 
does  not  require  equality  between  localities. 
Beale  &  Wyman  on  Railroad  Rate  Regula- 
tion, S  831.  These  authors  say  in  part,  speak- 
ing of  the  common  law:  "While  diBcrlminatlon 
In  rates  between  Individuals  is  illegal,  eveo 
if  the  higher  rate  Is  reasonable  In  Itself,  this 
is  not  true  as  to  discrimination  between  lo- 
calities. If  a  general  rate  diarged  to  all 
shippers  In  a  certain  place  is  reasonaUe  In 
itself  It  la  not  rendered  Illegal  merely  be- 
cause shippers  In  another  place  are  charged 
a  lower  rate."  A  Aintrary  view  seems  to 
be  expressed  In  O.  &  A.  B.  B.  Go.  v.  People. 
67  IlL  11,  16  Am.  Bep.  B0&,  but  the  view  of 
said  authors  amuars  to  be  sastafned  by  In- 
terstate Com.  Com.  t.  B.  &  O.  Ballroad.  145 
n.  B.  263,  275,  12  Sup.  Ct  844.  817  (38  L. 
Ed.  691^  Bopra,  where  It  is  said  In  part  that 
prior  to  the  enactment  of  the  interstate  com- 
merce act  the  principles  of  tUb  conunon  law 
draianded  little  more  than  that  comnum  car- 
riers "sliould  cany  In  tbe  order  in  whl<Ui  tbe 
goods  were  delivered  at  the  particular  sta- 
tion, and  that  their  tihargea  for  tran^orta- 
tlon  should  be  reasonable^"  and  that  "It  was 
even  doubtful  whether  they  were  bound  to 
make  the  same  charges  to  all  permu  for  tbe 
same  service;  tliough  the  weight  of  author- 
ity In  this  country  was  In  favor  of  equality 
of  diarges  to  all  persons  for  similar  services.'" 
If,  therefore,  the  contention  of  defendant's 
counsel  In  this  respect  la  correct  *^nA  if  tbe 
common  law  forbids  only  unjust  ulsoimlna- 
tlon  between  Individuals,  and  not  between  lo- 
calities at  all,  then  logically  it  would  follow, 
as  stated  above,  that  the  word  "discrimina- 
tion" In  the  title  of  said  act  referred  only  to 
discrimination  between  bidividuals,  and  that 
the  act  legally  could  not  have  prohibited  any 
discrimination  between  localities.  Indeed, 
this  view  was  suggested  in  one  of  the  opin- 
ions In  division.  It  was  suggested  In  said 
opinion  that  the  things  prohibited  by  the 
act  are  not  discriminations  at  all.  This  view 
Is  not  sound. 

The  entire  subject  of  discrimination  by 
railroads  Is  one  of  very  recent  growth.  This 
is  true  of  discrimination  between  Individuals 
as  well  as  of  discrimination  between  locall- 
tie&  On  account  of  the  uncertainties  and 
the  Insuffldencles  of  tbe  common  law  opm 
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the  sabject.  many  of  the  states  hare  adopted 
and  eoacted  laws,  constitutional  and  statu- 
tory, prohibiting  and  r^ulatlng  discrimina- 
tions, both  local  and  individual.  It  is  said 
that  in  more  than  2S  states  local  discrimina- 
tion is  now  forbidden.  Beale  &  Wyman  on 
Railroad  Rate  Regulation,  S  1211.  It  Is  en- 
tirely clear  tljat  courts,  law  writers.  Legis- 
latures, and  constitutional  conventions  speak 
of  discrimination  between  localities  in  the 
same  sense  that  they  do  of  dlscrimloatlon 
between  persons.  And  I  am  entirely  clear 
that  the  word  "discrimination"  in  said  title 
applied  to  local  as  well  as  individual  dis- 
crimination, and  Included  what  Is  known  as 
a  short-haul  regulation. 

The  title  was  not  declaratory  of  the  com- 
mon law.  It  la,  course,  not  disputed  that, 
under  such  a  constitutional  provision  as  that 
of  the  Constitution  of  1866.  the  body  of  an 
act  must  not  be  broader  than  Its  title.  As 
said  by  Judge  Cooley,  the  title  is  the  con- 
clusive index  to  the  legislative  intent  And 
accordingly  It  has  been  held  by  this  court 
that,  under  a  title  "An  act  to  change  the 
penalty  for  disturbances  of  the  peace,"  the 
Legislature  could  not  make  that  a  disturbance 
of  the  peace  which  was  not  previously  such 
an  offense.  This  case  has  been  urged  quite 
vigorously  by  defendant's  counsel  In  sup- 
port of  their  contention.  But  there  was 
nothing  In  the  title  of  the  act  of  1S72  to  In- 
dicate a  purpose  to  merely  provide  penalties 
for  discriminations.  The  words  of  the  title 
"An  act  to  prevent  unjust  discriminations," 
etc.,  cannot  be  restricted  to  the  mere  imposi- 
tion of  penalties,  but  clearly  extend  to  the 
prohibition  of  things  as  well  as  to  the  im- 
position of  penalties  for  doing  the  things. 
And  there  *Ia  nothing  In  said  words  restrict- 
ing the  'body  of  the  act  to  existing  unjust 
discriminations.  The  title  was  broad  enough 
to  include  every  unjust  discrimination, 
whether  unjust  in  law  prior  to  the  enact- 
ment or  not,  and  broad  enough  to  authorize 
tbe  Legislature  to  declare  unjust  discrimina- 
tions which  previously  had  been  tolerated 
nnder  the  law.  The  provisions  of  the  act 
made  the  thing  prohibited  unjust  discrimina- 
tions, and  thus  said  provisions  were  fully 
covered  by  tbe  title.  This  must  be  true  un- 
less the  words  of  the  title  be  held  to  have  in- 
tended to  make  tbe  question  as  to  whether 
a  discrimination  Is  unjust  a  Judicial  ques- 
tion, and  to  reetrain  the  Legislature  in  said 
act  from  declaring  any  discrimination  un- 
just. This  is  bnt  another  way  of  stating 
counsel's  contention  hereinbefore  already 
stat^.  There  is  nothing  in  the  words  of  the 
title  from  which  such  Intention  can  be  in- 
ferred. In  my  opinion  the  body  of  the  act 
in  no  sense  can  be  said  to  be  broader  than 
its  title.  Tbe  title  indeed  Is  broader  than 
the  body  of  the  act  Tbe  title  applies  to 
and  indndes  every  unjust  discrimination, 
while  the  body  of  the  act  covers  only  three 
specified  acts  of  unjust  discrimination.  Said 


act,  title  and  all,  was  substantially  a  copy 
of  a  statute  of  Illinois  enacted  In  1871  (Laws 
1871-72,  p.  635).  The  only  difference  be- 
tween the  two  was  in  the  i>enalties  imposed. 
The  Illinois  statute  provided  for  a  forfeiture 
of  the  franchises  of  the  guilty  railroad  com- 
pany, while  our  act  did  not  This  difference 
Is  immaterial  here. 

The  Supreme  Court  of  Illinois  In  1873, 
after  our  act  of  1872  had  been  enacted,  de- 
cided that  the  Illinois  statute  was  unconstitu- 
tional (C.  &  A.  R.  R.  V.  People,  67  111.  11, 
16  Am.  Rep.  509),  and  that  decision  Is  urged 
as  strong  and  persuasive,  though  not  control- 
ling, authority,  in  support  of  the  objection 
now  under  consideration.  But  In  that  case 
it  was  not  decided  that  the  Illinois  statute 
was  unconstitutional  on  account  of  any  de- 
fect In  Its  title.  The  Invalidity  was  placed 
upon  entirely  different  and  broader  grounds. 
The  Constitution  of  Illinois  contained  a  pro- 
vision which  the  court  construed  to  restrict 
the  power  of  the  Legislature  to  prohibit  dis- 
criminations to  those  which  are  unjust,  and 
to  make  the  question  of  the  Injustice  of  any  al- 
leged unjust  discrimination  a  Judicial  question 
to  be  decided  by  the  courts.  The  court  held 
that  under  that  constitutional  provision  the 
Legislature  had  no  power  to  declare  any- 
thing to  be  an  unjust  dlscrlmiDation,  tbat 
the  lUinols  statute  did  declare  the  prohibited 
things  to  be  unjust  discrimination,  and,  there- 
fore, tbat  said  statute  was  in  conflict  with 
the  Conetltution  and  void.  In  discussion  tbe 
court  said  that  the  Legislature  had  power 
to  prohibit  only  unjust  discriminations,  and 
that  said  act  prohibited  both  Just  and  un- 
just discriminations,  but  the  gist  of  tbe  de- 
cision was  as  Just  stated,  to  wit  that  the 
constitutional  provision  made  the  question 
of  the  Injustice  of  every  discrimination  a 
Judicial  question,  to  be  decided  by  the  courts, 
and  not  by  legislative  enactment  Nothing 
was  said  by  the  court  about  tbe  title  of  said 
statute,  except  that  in  the  course  of  argument 
the  court  remarked  that  said  title  Indicated 
the  purpose  of  tbe  Legislature  to  follow  the 
Constitution,  and  to  prohibit  unjust  discrim- 
inations only,  but  tbat  the  statute  had  gone 
further.  The  point  was  not  made  in  that 
case,  nor  did  the  court  intimate,  that  tbe  ti- 
tle was  defective  because  not  broad  enough 
to  cover  the  provisions  of  the  statute,  upon 
the  assumption  that  the  Legislature  of  Illi- 
nois bad  the  power  to  declare  the  things 
moitioned  therein  to  be  unjust  discrimina- 
tions. Tlie  inference  is  quite  strong  that  all 
parties  concerned  thought  the  question  in- 
volved in  said  case  to  be  one  of  power  on 
the  part  of  tbe  Illinois  Legislature,  and  not 
of  form  or  mode  of  executing  said  power. 
There  is  nothing  in  that  case,  in  my  opinion, 
opposed  to  the  conclusion  berelnb^ore  stated, 
that  the  title  "An  act  to  prevent  unjust  dis- 
crimination," etc.,  is  broad  enough  to  include 
all  things  which  the  Legislature  may  legally 
prohibit  as  unjust  discrlmlnatlou.    At  the 
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time  of  the  passage  of  our  act  of  1872,  the 
Constltatloii  then  In  force  contained  no  pro- 
vision limiting  the  pow^  of  the  Legislature 
to  prohibit  discrimination  by  railroads. 

3.  Defendant's  counsel  next  object  that. 
If  the  act  of  1872  was  not  unconstitutional 
aa  passed,  it  subsequently  became  unconsti- 
tutional upon  the  adoption  of  our  present 
Constitution  In  1875,  for  the  reason  that  the 
provisions  of  said  act  are  in  conflict  with 
certain  provisions  of  said  Constitution.  If 
said  act  Is  in  conflict  with  said  Constitution. 
It  became  inoperative  upon  the  adc^tlon  of 
the  Constitution.  Section  1  of  the  schedule 
(Ann.  St.  1906.  p.  318)  which  forms  a  part 
of  that  Constitution  so  provides.  The  con- 
stitutional provisions  referred  to  as  the  basis 
of  said  objection  constitute  section  14  of 
article  12  of  our  present  Constitution  (Ann. 
St  1906,  p.  306),  and  read  as  follows:  "RaU- 
ways  heretofore  constructed,  or  that  may 
hereafter  be  constructed  in  this  state,  are 
here'by  declared  public  highways,  and  rail- 
road companies  common  carriers.  The  Gen- 
eral Assembly  shall  pass  laws  to  correct  abus- 
es and  prevent  unjust  discriminations  and 
extortion  in  the  rates  of  freight  and  pas- 
senger tariffs  on  the  different  railroads  In 
this  state  and  shall  from  time  to  time  pass 
laws  establishing  maximum  rates  of  charges 
for  the  transportation  of  passengers  and 
freight  on  said  railroads,  and  enforce  all 
such  laws  by  adequate  penalties"  Those 
provisions  were  borrowed  literally  from  the 
Illinois  Constitution  of  1870,  art.  11,  S  12, 
and  it  was  those  provisions  that  the  Supreme 
Court  of  that  state  In  1873  In  O.  *  A.  K.  R. 
V.  People,  67  111.  11,  16  Am.  Rep.  599,  con- 
strued to  limit  and  restrict  the  power  of  the 
Legislature  to  prohibit  discriminations  by 
railroads  and  other  cominon  carriers  to  those 
discriminations  which  are  unjust,  and  to 
make  the  question  of  the  Injustice  of  any 
alleged  unjust  discrimination  a  Judicial  ques- 
tion to  be  decided  by  the  courts,  it  Is  urged 
that  we  adopted  the  provisions  with  the  con- 
etroctlon  that  had  been  placed  upon  them.  The 
general  rule  Is  that  where  one  state  borrows 
a  constitutional  provision  from  another  state 
that  had  previously  been  construed  by  the 
courts  of  the  lattor  state,  such  construction 
is  presumed  to  have  been  adopted  along  with 
the  provision.  The  reason  for  said  rule  Is 
that,  if  it  were  Intended  to  ezdade  the  pre* 
vlous  construction,  the  legal  presomption  Is 
that  the  terms  of  the  provision  would  be  so 
changed  as  to  eff^  that  intentlcm.  Com. 
V.  Hartnett,  3  Gray  (Mass.),  450;  Pennock 
V.  Dialogue,  2  Pet  1,  7  I*  Ed.  327;  Hogg  v. 
KmeraoD,  6  How.  483,  12  L.  Ed.  505.  And 
if  we  had  adopted  those  provisions  of  the 
Illinois  Gonstltutlon  alone  without  more, 
there  would  have  been  great  force  In  the 
contention  that  the  effect  of  it  was  to  re- 
peal the  act  of  1872,  although  It  Is  apparent 
that  the  question  even  then  would  have  been 
quite  different  from  that  which  would  have 


been  presented  had  we  first  adopted  said 
constitutional  provisions,  and  afterwards  en- 
acted the  act  of  1872.  In  the  latter  contin- 
gency, the  presumption  would  have  been  very 
great  that  by  adopting  said  constitutional 
provisions  it  was  oar  intention  to  prevent 
the  enactment  of  such  an  act  as  the  act  of 
1872^  and  to  prevent  the  Legislature  from 
defining  unjust  discrimination,  and  to  per- 
mit It  to  prevent  only  such  discrimination 
as  the  courts  might  decide  to  be  unjust  Bat 
the  act  of  1872  was  enacted  before  our  adop- 
tion of  said  constitntlonal  provisions,  and 
said  act  was  within  the  power  of  our  Legis- 
lature at  the  time  of  Its  enactmait,  and  it 
declared  specific  acta  of  discrimination  to  be 
unjust  and  unlawful;  and  had  said  constitu- 
tional provisions,  standing  alone,  been  adopted 
by  us,  the  question  then  would  have  been  as  to 
the  effect  of  the  use  of  the  word  "unjust** 
in  said  provisions  to  set  aside  the  policy  of 
this  state  as  declared  In  said  act,  and  to  re- 
peal It  because  declaring  specific  acts  of  dls- 
crtminatlon  unjust  without  regard  to  the  de- 
cisions of  the  courts  thereon.  It  is  clear  that 
the  two  questions  suggested  here  are  not 
Identical,'  and  that  they  would  not  necessa- 
rily require  the  same  answer.  In  the  one  case, 
the  presumption  would  be  nmcHi  greater  than 
In  the  other. 

But  we  did  not  adopt  those  constitutional 
provisions  alone.  Not  only  did  we  adopt  as  a. 
part  of  our  present  Constitution  said  provi- 
sions which  annulled  the  Illinois  statute,  that 
bad  enacted  the  short-haul  rule,  but  we  also 
adopted  the  very  gist  of  that  statute— L  e.. 
the  short-haul  rule  itself — and  wrote  that  very 
rule  into  our  Constitution,  making  It  section 
12  of  article  12  (Ann.  Bt  1906,  p.  306)  thereof. 
Said  section  reads  as  follows:  "It  shall  not 
be  lawful  in  this  state  for  any  railroad  com- 
pany to  charge  for  freight  or  passengers  a 
greater  amount  for  the  transportation  of 
the  same,  for  a  less  distance  than  the  amount 
charged  for  any  greater  distance;  and  suit- 
able laws  shall  be  passed  by  the  General 
Assembly  to  enforce  this  pnn^aion;  but  ex- 
cuiBlon  and  commutation  tickets  may  be  !»• 
sued  at  special  rates.*'  That  action  was  most 
significant  The  Illlnots  court  had  decided 
in  1873  that  the  Illinois  statute  prohibited 
all  discrimination  by  railroad  companies  In 
the  transpctt-tatlon  of  frdgM  In  any  direct 
tion.  the  same  or  not;  under  any  drcnm- 
stances  or  conditions,  similar  or  disBlmilar: 
and  whether  Just  or  unjust  In  the  opinion  of 
the  courts.  The  convention  that  framed  oar 
Constitution  of  1875,  wlUi  that  decision  be- 
fore it  took  the  gist  of  that  statute  and  In- 
serted it  into  our  Constitution,  establishing 
the  short-haul  rule  but  extoidlng  it  to  the 
transportation  of  passengers  as  well  aa  that 
of  freight  That  action  is  consistent  only 
with  the  intent  on  the  part  of  the  convention 
that  framed  the  Constitution  to  establish  the 
short-haul  rule  In  this  state  ai  a  part  of  Its 
fundamental  law. 
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MoreoTer,  In  1873,  PennsylTanla  had 
adopted  a  Dew  Constitution,,  a  section  of 
which  prohibited  tmdue  or  unretuonable 
discrimination  In  chaises  or  facilities  for  the 
transportation  of  passengers  or  freight,  and 
provided  that  "persons  and  property  traoA- 
ported  over  any  railroad  shall  be  delivered 
at  any  station  at  charges  not  exceeding  the 
charges  for  transportation  of  persons  and 
property  of  the  same  class,  M  ttie  same  di- 
rection, to  any  more  distant  station."  Arti- 
cle 17,  I  8.  Two  years  afterwards  when  we 
framed  oor  present  Gonstltution,  with  the 
recent  Constitutions  of  both  lUlnois  and  Penn- 
sylvania before  as,,  we  took  the  short-haul 
rule,  but  we  worded  It  In  our  own  way,  fol- 
lowing In  a  general  way  the  Illinois  statute, 
ignoring  the  limitations  in  the  Pennsylvania 
Constitution  restricting  the  rale  to  hauls 
In  the  same  direction,  and  making  It  apply 
to  hauls  In  the  same  or  the  opposite  direc- 
tion. Since  187S  other  states  have  adopted 
Constitutions  making  a  short-haul  provision 
a  part  of  them.  Said  states  are  Arkansas, 
California,  Kentucky,  Montana,  Oklahoma, 
South  Carolina,  Vire^nla.  and  Washington. 
In  none  of  them  is  the  short-haul  rule  stat- 
ed BO  broadly  or  unconditionally  as  In  our 
Constitution.  In  most  of  them  the  haul 
must  be  In  the  same  direction;  In  some  of 
them  under  the  same  or  like  conditions  and 
circumstances ;  and  In  not  a  few  of  them 
some  state  commission  Is  authorized,  to  grant 
relief  from  the  rule  on  a  proper  showing. 
The  language  of  our  Constitution  Is  so  widely 
different  from  all  the  others  In  these  re- 
spects was  not  a  mere  accident,  but  Indi- 
cates a  flxed  and  settled  purpose  and  Inten- 
tion to  establish  a  rigorous  and  unalterable 
and  unvarying  short-haul  rule  as  the  policy 
of  the  state.  TA«  effect  of  maMn0  the  thort- 
fiaul  rule  a  part  of  our  Conftitution  teas  to 
exclude  the  oonatructton  by  tfte  IlUnois  Su- 
preme Court  of  the  Illinois  constitutional 
provision  borroiced  Itv  us- 

The  two  sections  of  our  Constitution 
should  be  read  together  in  determining  their 
meaning,  their  purpose,  and  their  effect  We 
should  also  consider  the  condition  of  the  law 
at  tbe  time  we  adopted  said  Constitution. 
At  that  time  the  Constitution  of  1865  was 
In  force.  That  Constitution,  as  hereinbefore 
said,  contained  no  restriction  upon  the  pow- 
er of  the  Legislature  over  discrimination  in 
railroad  rates,  and,  under  that  Constitution, 
said  power  was  unlimited  unless  restricted 
in  some  manner  by  the  Constitution  of  the 
United  States.  "The  governments  of  the 
states  possess  all  the  powers  of  the  Parlia- 
ment of  England,  except  such  as  have  been 
delegated  to  tbe  United  States  or  reserved 
by  the  people.  The  reservations  by-  the 
people  are  shown  in  the  prohibitions  of  the 
Constitutions'*  of  the  states.  The  state  Con- 
stitutions are  not  grants  of  power,  but  are 
restrictions  on  the  powers  which  tbe  state 
government  would  otherwise  possess.  Munn 
r.  illinois,  M  U.  8.  118,  24  L.  Ed.  77 ;  State 


T.  Tower,  186  Mo.  79,  84  S.  W.  10,  68  L.  R. 
A.  402 ;  Ex  parte  Roberts,  166  Mo.  207,  212, 
63  S.  W.  726;  State  ex  rel.  v.  Sheppard, 
192  Mo.  497,  506,  91  S.  W.  477;  Ex  parte 
Berger,  193  Mo.  16.  90  B.  W.  769,  3  L.  R.  A. 
(N.  S.)  530,  112  Am.  SL  Rep.  472.  The  Leg- 
islature of  a  state  possesses  all  legislative 
power  except  as  restricted  by  the  provisions 
of  the  Constitntlon  of  the  United  States  or 
of  the  Constitution  of  the  state.  This  fun- 
damental rale  of  our  state  governments  Is 
declared  by  section  1  of  article  4  of  our 
present  Constitution  (Ann.  St.  1906,  p.  1"^) 
In  tbe  provision:  "The  legislative  power, 
subject  to  tbe  limitations  herein  contained, 
shall  be  vested  in  a  Senate  and  House  of 
Representatives  to  be  styled  'The  General 
Assembly  of  tbe  State  of  Missouri.' "  In 
State  T.  Tower,  185  Mo.  79,  84  S.  W.  10,  68 
L.  R.  A.  402,  this  rale  Is  stated,  and  It  Is 
said  that  under  said  rale  "the  Legislature 
has  the  power  to  declare  places  or  practices 
•  •  •  public  nuisances,  although  not  such 
at  common  law" — that  is,  to  "declare  that  a 
nuisance,  which  before  was  not  a  nuisance." 
The  r^ulatlon  of  railroads  Is  within  the  leg- 
islative power  of  the  state.  Beale  ft  Wyman 
on  Railroad  Rate  Regulation,  8S  1301-1306; 
Munn  V.  Illinois,  supra ;  C,  B.  ft  Q.  R.  R. 
V.  Iowa,  94  U.  S.  155,  24  L.  Ed.  94 ;  Peik  v. 
R.  R.,  94  U.  S.  164,  24  L.  Ed.  97.  It  was  in 
the  exercise  of  that  power  that  the  Legis- 
lature passed  the  act  of  1872. 

Sections  12  and  14  of  said  article  12  of 
oar  Constitution  when  read  together,  as  they 
should  be,  leave  to  doubt  of  the  Intention 
of  Its  framers  to  adopt  the  short-haul  rule, 
and  to  put  It  in  operation  In  this  state.  Such 
intention,  as  hereinbefore  stated.  Is  clearly 
manifested  in  section  12,  and  there  is  no- 
thing in  section  14  indicating  a  contrary  in- 
tention. The  language  of  the  latter  section 
that  Is  supposed  to  indicate  a  contrary  in- 
tention Is  that  which  directs  the  Legislature 
to  pass  laws  "to  correct  abuses  and  prevent 
unjust  discrimination  and  extortion  in  the 
rates  of  freight  and  passenger  tariffs  In  this 
state."  It  Is  argued  that  an  implied  restric- 
tion arises  from  that  language  limiting  the 
power  of  the  Legislature  to  prevent  only  such 
discrimination  as  Is  unjust,  tbat  It  could 
not  have  been  Intended  to  thus  restrict  the 
power  the  Legislature  In  section  14,  and  In 
section  12  to  have  empowered  the  Ijeglsla- 
ture  to  enforce  the  short-haul  rule  not  only 
where  it  is  just  to  do  so,  but  also  where  It 
Is  unjust  to  do  so,  and,  therefore,  that  said 
Implied  restriction  should  be  extended  to 
section  12  and  applied  to  It  as  well  as  to 
section  14.  The  Implied  restriction  upon  tbe 
power  of  the  Legislature  thus  sought  to  be 
enforced  arises  from  language  in  section  14, 
which  refers  to  discrimination  generally, 
whereas  the  short-haul  rule  established  by 
section  12  applies  to  a  particular  class  of 
discrimination,  and  Is  specifically  establish- 
ed in  positive  and  explicit  terms.  If  there 
la  any  inconsistency  between  tbe  two  sec- 
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tlons  In  the  rei^pect  under  consideration,  the 
Bpedflc  class  of  discrimination  treated  of 
In  section  12  most  be  regarded  as  withdrawn 
from  the  provisions  of  section  14  relating 
to  discrimination  generally,  and  the  posi- 
tive and  explicit  terms  of  the  former  section 
cannot  be  restrained  by  such  implication 
arising  from  the  aabseguent  general  words 
of  the  latt»  section.  The  following  state- 
ment of  the  established  ^ule  as  to  the  con- 
trolling effect  of  a  particular  enactment 
over  a  general  enactment,  In  the  construction 
of  statutee,  fits  this  case:  "It  is  an  <^d  and 
familiar  rule  that  where  there  is  in  the 
same  statute  a  particular  enactment  and 
also  a  general  one,  which  In  Its  most  com- 
prehensive sense  would  Include  what  Is 
embraced  In  the  former,  the  particular  enact- 
ment most  be  operative,  and  the  general 
enactment  must  be  taken  to  affect  only  such 
cases  within  Its  general  language  as  are  not 
within  the  provisions  of  the  particular 
enactment."  26  Encyc.  of  Law  (2a  Ed.)  629. 
Generally  "if  two  provisions  are  irreconcila- 
bly repugnant,  the  last  in  order  of  time  and 
local  position  will  be  jrreferred,"  but  this  gen- 
eral rule  gives  way  where  the  first  provlBlon 
is  particular  and  the  last  one  Is  general.  In 
such  case  an  exception  Is  made,  and  the 
particular  intent  prevails.   8  Cyc.  743. 

In  speaking  of  tbe  effect  that  positive  and 
explicit  provisions  have  to  deny  an  Impli- 
cation from  subsequent  words,  Mr.  Cblef 
Justice  Maraball  said  In  Faw  v.  Marsteller, 
2  Cranch,  10,  2  I*  Ed.  191:  "In  searching 
for  tbe  literal  construction  of  an  act,  it 
would  seem  to  be  generally  true  tbat  posi- 
tive and  explicit  provisions,  comprehending 
In  terms  a  whole  class  of  cases,  are  not  to 
be  restrained  by  applying  to  those  cases  an 
Implication  drawn  from  subsequent  words 
unless  tbat  Implication  be  very  clear,  neces- 
sary, and  Irresistible." 

If  there  Is  any  Implied  restriction  upon 
the  power  of  the  L^slature  over  discrimi- 
nation In  railroad  rates,  arising  from  the  gen- 
eral provisions  of  section  14,  the  ebort-baul 
rule,  established  specifically  by  tbe  positive 
and  explicit  provisions  of  section  12,  must 
be  excepted  from  said  Implied  restriction. 
But  no  sucb  implied  restriction  arises  from 
the  provisions  of  section  14.  The  construc- 
tion of  the  language  of  said  provisions  by 
the  Illinois  court  was  rejected  by  us,  and  re- 
jected In  toto,  and  those  provisions  should 
be  construed  In  the  light  of  the  general 
rules  that  govern  In  the  construction  of  con- 
stitutional provisions.  Constitutional  lim- 
itations uiwn  the  legislative  power  may  be 
made,  it  Is  true,  either  expressly  or  by  Im- 
plication, but  tbe  Implication  must  at  least 
be  clear  and  strong  and  convioclng  (Town  of 
DanvUle  v.  Pace,  25  Grat,  [Va.]  9,  18  Am. 
Rep.  663,  Whitlock  v.  Hawkins,  105  Va.  242, 
248,  53  S.  E.  401),  If  not  absolutely  necessary 
(Cooley's  Const.  LIm.  [6th  Ed.]  201,  204). 
If  section  14  be  construed  Id  the  light  of 
that  rule,  and  of  the  fundamental  rule  that 


the  provisions  of  a  state  Conatitation  are 
not  grants  of  power,  but  limitations  at  pow- 
er, tha%  can  be  no  serious  doubt  about  Ita 
meaning.  That  portion  of  said  section  tbat 
relates  to  the  subject  of  discrimlnatltm  reato 
as  follows:  "The  General  Assonbly  shall 
pass  laws  to  *  *  *  prevent  unjust  dis- 
criminations •  •  •  in  the  rates  of  freight 
and  passenger  tariffa  on  the  different  rail- 
roads In  this  state."  Those  words  are  a  man- 
date to  the  L^slatiue  to  prevent  unjust  dis- 
criminations in  railroad  rates,  and  are  not  a 
limitation  upon  Its  power  to  prevent  such  dis- 
criminations as  it  may  deem  proper  to  pro- 
hibit. A  constitutional  command  to  the  L^- 
Islature  to  do  one  thing  is  not  a  denial  of  Its 
power  to  do  other  things. 

In  Evers  v.  Hudson,  3d  Mont  1S5,  02  Pnc 
462,  It  was  held  tbat  a  constitutional  provision 
requiring  the  Legislature  to  establteh  free 
common  schools  Is  a  mandate  to  the  Legis- 
lature to  establish  such  schools,  and  is  not 
a  limitation  upon  the  power  of  the  L^isla- 
ture  to  establish  other  schools.  The  court 
said  tbat  tbe  provision  "Is  not  a  llmltatloa 
upon  the  legislative  power,  but  is  a  solemn 
mandate  to  the  Legislature."  In  State  v. 
Fountain,  6  Pennewlll.  620,  69  Atl.  926  (DeL 
Gen.'  Sees.  190S),  it  Is  held  that  a  consUtu- 
tional  requirement  that  certain  questions 
shall  be  submitted  by  the  Legislature  to  a 
vote  of  tbe  people  Is  not  a  llmltetion  upon 
the  power  of  the  Legislature  to  submit  oth- 
er questions  to  a  vote  of  the  people.  To 
the  same  effect  la  the  separate  concurrins' 
opinion  of  Justice  WlUard  in  Barto  v.  Him- 
rod,  8  N.  Y.  483.  493  (59  Am.  Dec  506),  in 
which  he  said:  "And  I  do  not  mean  to  lay 
much  stress  upon  the  implication  arising 
from  the  express  provision  to  submit  a  law 
creating  a  debt  to  the  people,  and  the  si- 
lence of  the  Constitution  In  relation  to  sutn 
mlttlng  to  the  people  other  matters  of  legis- 
lation. The  maxim  'expressio  unius  est  ex- 
clusio  alterlus'  Is  more  applicable  to  deeds 
and  contracts  than  to  Constitutions,  and  re- 
quires great  caution  In  Its  appllcatiou,  in 
all  cases." 

The  Constitution  of  Pennsylvania  provid- 
ed: "The  Legislature  Bhall,  as  soon  as  con- 
veniently may  be,  provide  by  law  for  the 
establtsfammt  of  schools  throughoat  the  state, 
in  such  matuter  that  the  poor  may  he  taught 
gratis."  Const  1790,  aft  7,  8  1«  -An  act  of 
tbe  Legislature  establishing  a  school  system 
was  attacked  on  the  ground  tbat  it  violated 
that  provision  of  the  Constitution.  In  an- 
swer to  the  objection  raised.  Chief  Justice 
Black,  who  wrote  the  opinion  of  the  court  la 
Commonwealth  v.  Hartman,  17  Pa.  118,  point- 
ed out  the  fundamental  difference  between 
the  Constitution  of  the  United  States  and 
the  Constitutions  of  the  states — i.  e.,  tbat  the 
former  is  a  grant  of  powers,  while  the  lat- 
ter are  limitations  of  power— and,  after  quot- 
ing the  above  section  of  the  state  Constitu- 
tion, added:  "It  seems  to  be  believed  that 
the  last  clause  of  this  section  is  a  Jlmiia- 
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tlon  to  the  power  of  the  L^lslatnre,  and 
that  no  law  can  be  constltutloDal  which  looks 
to  any  other  object  than  that  of  taicblog 
the  poor  gratis.  The  error  consists  in  snp- 
postDg  this  to  deflae  tbe  maximum  of  the 
l^islative  power,  while  in  trtitb  It  only 
fixes  the  minimum.  It  enjoins  them  to  do 
thus  much,  but  does  not  forbid  them  to  go 
1>eyond  it." 

In  Williams  t.  Mayor,  etc.,  of  Detroit,  2 
mch.  660.  563-S64,'tbe  court  held  that  tbougb 
tbe  maxims  "expresslo  unlus  est  exclusio 
alteriua"  and  "expressum  facit  cessare  taci- 
turn" generally  apply  to  the  construction  of 
all  Instruments  and  laws,  there  are  certain 
laws  to  which  tbe  maxims  cannot  be  strictly 
applied  without  doing  violence  to  tbe  plain 
Intent  of  tbe  framere  of  the  laws,  and  that 
this  Is  especially  true  In  the  construction 
of  state  Constitutions,  owing  to  their  char- 
acter and  objects,  which  the  court  explain- 
ed at  some  length,  and  then,  in  effect,  said 
that  tbe  Imposition  by  tbe  Constitution  upon 
the  Legislature  of  certain  specific  duties, 
limitations,  restraints,  and  regulations  In 
certain  important  particulars,  binds  tbe  Leg- 
islature, of  course,  in  those  particulars,  but 
tbat,  notwithstanding  that,  all  other  acts 
properly  pertaining  to  the  legislative  power 
of  the  state  are  'Kithin  the  competency  of 
the  legislative  department,  and  hinding  upon 
the  people."  Tbe  maxims  mentioned  In  the 
case  last  cited  hare  been,  by  all  who  make 
it— counsel  and  members  of  this  court — In- 
voked as  tbe  chief  support  for  the  contention 
tbat  said  portion  of  section  14  limits  tbe  pow- 
er of  tbe  L^lslature.  But  those  maxims  are 
not  rigid  rules  of  unvarying  and  universal 
application.  They  are  merely  rules  adopted 
for  tbe  construction  of  written  words,  and, 
like  all  such  rules,  are  Intended  to  be  used 
for  the  purpose  of  ascertaining  the  true 
meaning  of  tbe  words,  in  order  that  the  pur- 
pose intended  may  be  accomplished,  and 
should  never  be  permitted  to  be  used  to  ob- 
scure that  meaning  or  thwart  tbat  purpose. 
Lexington  v.  Commercial  Bank,  130  Mo.  App. 
687,  602,  108  8.  W.  1095;  McFarland  v.  it. 
R.,  94  Mo.  App.  336,  342,  68  S.  W.  105; 
Brown  V.  Buzan,  24  Ind.  IM,  198;  Scott  v. 
Laporte,  162  Ind.  34,  54,  68  N.  E.  278,  60  N. 
E.  676;  Multnomah  v.  Title  Guarantee  Co., 
46  Or.  523,  537,  80  Pac.  409 ;  State  v.  Hough- 
ton, 142  Ala.  90,  97,  38  South.  761 ;  Wheeling 
K.  R.  V.  R.  R.,  72  Ohio  St.  368,  385,  74  N.  E. 
209,  106  Am.  St.  Rep.  622;  Swlck  v.  Cole- 
man, 218  111.  33,  40,  75  N.  E.  807 ;  Helm  v. 
Grayvllle,  224  111.  274,  278,  279,  79  N.  E. 
689;  Portland  v.  Tel.  Co.,  103  Me.  240,  249, 
68  Atl.  1040;  Campbell  v.  Skinner  Mfg.  Co., 
53  Fla.  632,  640,  43  South.  874;  Gundllcb 
on  Interp.  Stat.,  if  398-399,  533,  535;  1 
Story  on  the  Const.  (4th  Ed.)  \  448 ;  Potter's 
Pwarris  on  Statutory  Const  p.  48 ;  26 
JGncyc.  of  Law  (2d  Ed.)  604 ;  Jameson,  Const. 
Couv.  (4tb  Ed.)  $  674;  Broom's  Legal  Max- 
ims (7th  Amer.  Ed.)  p.  0.~»3:  Saunders  v. 
£vaiu,  8  H.  I*  Cas.  728 ;  Eastern  Archipela- 


go Co.  T.  Queen,  2  EII.  ft  Black.  878,  879; 
Hon.  Joel  Parker,  Deb.  Mass.  Conv.  1853, 
vol.  1,  p.  163. 

In  1  Story  on  the  Constitution  (4th  Ed.)  i 
448,  in  speaking  of  said  maxims.  Judge 
Story  says:  "These  maxims,  rightly  under- 
stood and  rightiy  applied,  undoubtedly  fur- 
nish safe  guides  to  assist  us  In  the  task  of 
^position.  But  they  are  susceptible  of  be- 
ing applied,  and  Indeed  often  are  ingenious- 
ly applied,  to  the  subversion  of  tbe  text 
and  the  objects  of  tbe  instrument.  Thus  It 
has  been  suggested  that  an  affirmative  pro* 
vision  in  a  particular  case  excludes  tbe  ex- 
istence of  tbe  like  provision  In  every  other 
case,  and  a  negative  provision  In  a  particular 
case  admits  the  existence  of  the  same  thing 
In  every  other  case.  Both  of  these  deductions 
are,  or  rather  may  be,  unfounded  in  solid  rea- 
soning. Thus  it  was  objected  to  tbe  (Constitu- 
tion that,  having  provided  for  the  trial  by 
Jury  in  criminal  cases,  there  was  an  implied 
exclusion  of  it  In  civil  cases.  As  if  there 
teas  not  an  essential  difference  between  si- 
lence and  abolition,  between  a  positive  adop- 
tion of  it  in  one  <^ass  of  cases  and  a  discre- 
tionary right  (it  being  clearly  -witJUn  the 
reach  of  the  fudicial  powers  confided  to  the 
Union)  to  adopt  or  reject  it  in  all  or  any 
other  cases.  One  might  with  just  as  much 
propriety  hold  that  because  Congress  has 
power  'to  declare  war,'  but  no  power  Is  ex- 
pressly given  to  make  peace,  tbe  latter  Is 
excluded ;  or  tbat,  because  It  Is  declared 
tbat  'no  bill  of  attainder  or  ex  post  facto 
law  shall  be  passed'  by  Congress,  therefore. 
Congress  possesses  In  all  other  cases  tbe 
right  to  pass  any  laws.  The  truth  is,  that, 
in  order  to  ascertain  how  far  an  affirmative 
or  negative  provision  excludes  or  implies 
others,  we  must  look  to  the  nature  of  the 
provision,  the  subfcct-matter,  the  objeots, 
and  the  scope  of  the  instrument.  These  and 
these  only  can  properly  determine  the  rule 
of  construction."  Lord  Chancellor  Campbell 
said  In  Saunders  v.  Evans,  supra,  tbat  said 
maxims  are  not  of  universal  application, 
but  depend  upon  the  Intention  of  the  par- 
ties as  discoverable  upon  the  face  of  tbe  in- 
strument or  of  the  transaction.  Judge  Par- 
ker said  in  the  Constitutional  Convention  of 
Massachusetts  of  1853,  supra:  "I  do  not  un- 
derstand tbe  principle  to  be  that  tbe  mea- 
tion  of  one  mode  excludes  all  other  modes 
which  would  have  existed  but  for  tft«  men- 
tion of  that  mode."  These  authorities  fully 
sustain  my  construction  of  tbe  portion  of 
said  section  14  of  tbe  Constitution  quoted 
above. 

Tbat  portion  of  said  section  was  not  in- 
tended as  a  grant  of  power  to  tbe  Legisla- 
ture to  prevent  discrimination  In  railroad 
rates.  The  Legislature  already  possessed 
tbat  power.  But  the  Legislature,  with  the 
single  exception  of  the  act  of  1872,  bad  never 
exercised  It,  and  tbat  part  of  said  section 
was  adopted  as  a  command  to  the  Legisla- 
ture to  further  exercise  it,  and  to  enact  laws 
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to  prevent  all  unjust  dlscrlminetlons  In  tadi 
rates.  The  use  of  the  word  *^njust"  vnfl  not 
made  to  limit  the  power  of  the  Leglslatnze 
In  that  regard,  but  to  regiUre  the  emerelw 
of  Mid  power.  It  was  not  Intended  by  said 
word  to  deprive  the  Legislature  of  the  pow- 
er of  determining  by  statute  what  should  be 
nnjnst  dlBcrlmination,  and  to  make  that  a 
Judicial  question  for  the  decision  of  the 
courts,  which  otherwise  the  Legislature 
could  have  finally  settled,  Imt  it  wag  Mend- 
ed to  require  the  Legislature  to  act,  and  to 
d&itare  what  should  be  unfust  discrinUna- 
tion.  The  action  of  the  Legislature  was 
still  to  be  final  and  conclusive.  Just  as  it 
would  have  been  before,  and  discrimination 
which  the  Legislature  should  prohibit,  in 
the  meaning  of  that  section  of  the  Consti- 
tution, would  be  unjost  and  illegal.  On  the 
other  hand,  if  the  Legislature  should  enact 
that  any  given  discrimination  might  be  prac- 
ticed by  the  railroads  except  that  proMbited 
b]/  section  1%  of  said  article,  such  discrimi- 
nation would  be  legal,  and  the  courts  could 
not  declare  It  unlawful  on  the  grouud  that 
it  was  unjust,  and  therefore  prohibited  by 
the  provisions  of  said  section  14. 

It  is  suggested  that  the  clause  of  said  sec- 
tion 14  that  requires  the  Legislature  to  pass 
laws  establishing  reasonable  maximum  rates 
for  railroads  la  against  the  above  conclusion, 
for  the  reason  that  said  clause  clearly  was 
intended  not  only  to  require  such  legislation 
but  also  to  limit  the  power  of  the  Legisla- 
ture In  that  regard  to  fixing  rates  that  are 
reasonable,  and  to  prohibit  it  from  fixing 
rates  that  are  below  what  are  reasonable; 
and  that  if  such  limitation  and  prohibition 
were  intended  In  relation  to  rates,  like  lim- 
itation and  prohibition  were  intended  as  to 
discrimination,  and  that  the  Legislature  can- 
not prevent  Just  discrimination  any  more 
than  it  can  prevent  reasonable  rates.  I  do 
not  think  that  section  14  can  be  construed  to 
limit  or  restrict  the  power  of  the  L^sla- 
ture  In  regard  to  rates.  That  section  clearly 
was  intended  to  require  the  Legislature  to 
fix  such  maximum  rates  for  railroads  as  it 
might  deem  reasonable,  and  there  iras  no 
Intimation  contained  in  said  section  that  the 
reasonableness  of  the  rates  fixed  by  tiie  Leg- 
islature should  be  a  Judicial,  question  to  be 
determined  by  the  courts.  At  common  law 
common  carriers  are  required  to  make  rea< 
sonable  charges,  and  extortionate  charges 
can  be  restrained  by  the  courts  and  at  com- 
mon law,  therefore,  the  reasonablenete  of 
cbai^^es  la  a  Judicial  question,  but  the  state 
In  Its  sovereign  capacity  has  the  power  to 
fix  rates  and  to  authorize  them  to  be  charged, 
and  to  place  them  beyond  the  power  of  the 
interference  of  the  courts  on  the  ground  that 
they  are  extortionate.  Statutory  rates,  ex- 
c^t  for  some  constitutional  or  statutory 
provision  so  authorizing,  cannot  be  adjudged 
by  the  courts  to  be  extortionate.  Rates  es- 
tablished by  the  Legislature  under  said  sec- 
tion 14  cannot  be  adjudged  otortlonate  by 


the  courts.  There  ana  emstltntlonal  limita- 
tions upon  the  power  of  the  L^lslatnre  to 
regulate  rates,  but  they  ate  not  found  In 
sabl  section  14. 

It  Is  now  firmly  established  that  the  pro- 
vision of  tiie  Fonrtemth  amendment  to  the 
Constitution  of  the  United  States,  tiiat  for- 
bids the  taking  of  private  pr(^>erty  wlth- 
ont  due  process  of  law,  prohibits  the  state 
from  confiscating  the  nae  of  the  property 
of  any  puUlc  service  cortH)ratloa  by  flztng 
rates  so  low  as  to  d^nive  such  corporation 
of  reasonable  comprasaUon  for  such  use, 
and  that  the  reasonableness  of  the  compoa- 
sation  is  a  Judicial  question.  Chicago,  etc., 
R.  R.  T,  Minnesota,  184  U.  S.  418,  10  Snp. 
Ct  462,  702,  S3  L.  Ed.  970;  Chicago,  etc* 
R.  R.  V.  Wellmau.  148  U.  8.  889,  12  Sup.  Ct. 
400.  86  Lb  EkL  176;  Reagan  v.  Trust  Co., 
154  U.  8.  862,  14  Sup.  Ct  1047,  88  L.  Ed. 
1014;  St.  Louis,  etc.,  R.  R.  v.  6111.  156  U.  S. 
648.  15  Sup.  Ct.  484,  39  L.  Ed.  667;  Coving- 
ton, etc.,  Turnpike  Co.  v.  Sandford,  164  U. 
S.  678,  17  Sup.  Ct  198,  41  L.  Ed.  500;  Smyth 
V.  Ames,  169  U.  8.  466.  18  Sup.  Ct  418^  42 
L.  Ed.  819 ;  San  Diego  Land  Go.  v.  National 
City,  174  U.  8.  739,  19  Sup.  Ct  804,  43  L. 
Ed.  1154;  Cotting  v.  Kansas  City  Stock 
Yards  Co.,  183  U.  &  79.  22  Snp.  Ct  30,  46 
L.  Ed.  92;  Stanislaus  Co.  v.  San  Joaquin, 
etc.,  Co.,  192  U.  8.  201.  24  Sup.  Ct  241.  48 
L.  Ed.  406;  Ex  parte  Toung,  209  U.  S.  123, 
28  Sup.  Ct  441,  62  L;  Dd.  714,  18  L.  R.  A. 
(K.  S.)  932:  Knoxvllle  v.  KnoxvUle  Water 
Co.,  212  U.  8.  1,  29  Sup.  Ct  148,  53  L.  Ed. 
371;  Willcox  V.  Consolidated  Gas  Co..  212 
n.  S.  19,  29  Sup.  Ct.  102,  58  L.  Ed.  382. 

In  all  of  Chose  cases  the  plenary  power  of 
the  state  to  regulate  the  rate  of  public  serv- 
ice corporations  Is  fully  recognized,  but  It 
is  held  that  such  power  is  so  limited  and 
restricted  by  said  provision  of  the  federal 
Constitution  that.  In  the  exercise  of  it.  the 
state  cannot  take  the  use  of  the  pr(^>erty 
of  such  a  corporation  for  the  public  without 
Just  compensation,  and  In  all  those  cases  It  Is 
conceded  that  the  rates  established  tbe 
state,  subject  to  that  exception,  are  control- 
ling and  beyond  the  interference  of  the 
courts.  The  patrons  of  the  public  service 
corporation  cannot  complain  tiiat  the  statu- 
tory rates  are  too  high.  In  that  r^rd 
the  reasonableness  of  the  rates  is  conclu- 
sively established  by  legislative  enactment 
l^e  corporation  is  not  hound  by  the  estab- 
lished rates,  simply  because  It  ttts  the  rigbt 
to  receive  reasonaUe  compensation  for  tbe 
use  of  its  property  under  a  requirement  to 
that  effect  by  the  federal  Constitntlon,  and 
tbe  right  to  a  decision  of  the  courts  as  to 
whether  that  requlrunent  has  hem  complied 
with.  Just  as  the  question  of  the  reasonable- 
ness of  the  compensation  In  all  cases  where 
private  property  Is  takoi  for  public  use  Is  a 
Judicial  question,  and  regardless  of  the  form 
of  the  proceeding  in  which  said  question 
arises,  the  proceeding  la  Judicial  and  remov- 
able as  such  to  tbe  fedwal  courts.  Madlsoa- 
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ville  TncUon  Go.  v.  Mining  Co.,  106  U.  S. 
238,  26  Sup.  Ot  251,  49  L.  Ed.  462 ;  Mason 
Clt7  R.  B.  T.  Boynton,  204  U.  S.  670.  27  Sap. 
Ct.  321,  01  L.  Ed.  829.  Bnt  except  for  that 
constltatlonal  rcQnlrement,  the  reasonable- 
ness of  such  rates  is  purely  a  leglslatiTe 
question.  A  like  restriction,  of  course,  Is 
imposed  upon  the  power  of  the  Legislature 
to  establlBb  rates  by  sections  20  and  21  of 
article  2  of  our  Constitution  (Ann.  St  1906, 
pp.  146,  148).  which  prohibit  the  taking  of 
private  property  without  Just  compensation, 
and  section  30,  of  said  article  (page  166) 
which  provides  that  no  person  shall  be  de- 
prived of  his  property  without  due  process 
ot  law.  What  has  Just  been  said  about  the 
restriction  upon  eacb  power  imposed  by  the 
federal  Constitution  applies  to  those  provi- 
sions of  our  own  Constitution.  Their  effect 
Is  to  make  the  reasonableness  of  such  rates 
a  Judicial  question  only  when  the  rates  are 
attacked  by  the  coriwration  as  conflscatory. 

The  constitutional  limitations  mentioned 
cannot  be  held  to  protect  railroad  companies 
In  making  any  given  discriminations  pro- 
hibited by  the  Legislature,  on  the  ground 
that  they  are  Just,  unless  It  can  be  maintain- 
ed that  the  refusal  of  the  state  to  permit 
said  discriminations  Is  in  effect  the  confisca- 
tion of  the  railroada  or  of  the  use  thereof 
It  Is  perfectly  clear  that  no  such  position 
can  be  maintained.  It  is  not  such  confisca- 
tion for  the  state  to  establish  and  enforce  a 
uniform  and  rigid  rule  of  equality  in  rates 
betweoi  all  Individuals  and  localities,  with- 
out exception  and  r^ardless  of  differences 
in  conditions.  Such  a  rule  may  be  unwise, 
and  may  result  In  Inconvenience  and  Injus- 
tice, and  may  even  destroy  and  prevent,  ta 
many  Instances,  the  equality  sought  to  be 
enforced  by  the  rule  itself.  But  in  no  sense 
is  It  the  takli^  of  the  property  of  the  rail- 
roads. Therefore,  If  section  14  of  said  ar- 
ticle of  the  Constitution  stood  alone,  and  not 
with  section  12, 1  should  hold  that  It  created 
no  limitation  upon  the  legislative  power  of 
the  state. 

Mention,  however,  should  be  made  of  the 
case  of  W.  U.  TeL  Co.  v.  CaU  Pub.  Co.,  44 
Neb.,  loc.  cit  335,  62  N.  W.  506,  27  I*  R.  A. 
622,  48  Am.  St.  Rep.  729,  wherein  a  consti- 
tutional provision  similar  to  that  of  Illinois 
was  given  the  same  construction  as  that  giv- 
en by  the  Illinois  court  The  Nebraska  court 
held  that  had  there  been  no  such  provision 
In  the  Constitution  of  that  state  the  Legis- 
lature would  have  had  power  to  prevent  any 
discrimination,  bnt  that  said  provision,  on 
the  principle  of  the  maxim  expressio  unlus, 
etc.,  must  be  held  to  limit  the  power  of  the 
Legislature  to  the  prevention  of  unjust  dis- 
criminations; that  Is  to  say,  to  discrimina- 
tions adjudged  by  the  courts  to  be  unjust 
For  the  reasons  heretofore  given  I  am  of  the 
contrary  opinion.  But  the  two  sections  must 
be  construed  together,  and,  construed  to- 
gether, there  la  no  doubt  about  the  matter. 
In  my  mind. 


There  Is  nothing  In  the  opinion  of  Jadge 
Napton  in  Sloan  v.  Padflc  Railroad.  61  Ho. 
24,  21  Am.  Rep.  897,  Inconsistent  with  any  of 
the  views  expressed  herein.  There  Is  not  even 
a  dictum  contained  in  said  opinion  against 
any  of  these  views.  The  only  point  decided 
in  that  case  was  that  the  railroad  company 
bad  a  valid  contract  authorizing  it  to  reg- 
ulate Its  rates  until  a  fixed  date  that  had  u6t 
yet  arrived.  Wliat  is  supposed  to  be  a  dic- 
tum against  the  power  of  the  Legislature  to 
enact  the  act  of  1872  against  railroads  gen-' 
erally  is  the  expression  of  Judge  Napton: 
"The  act  of  1872  undertakes  to  define  the 
obligations  of  railroad  companies  and  to  de- 
clare that  a  charge  for  one  distance,  U  it 
exceeds  a  charge  for  a  longer  one.  Is  en  nn- 
Jnst  discrimination.  It  may  be  so,  but  wheth- 
er it  is  or  not  1a  a  qnestlon  for  the  courts 
to  decide,  and  not  the  Legislature.  The  act 
of  1872  declares  that  such  discrimination  la 
an  nnJuBt  one,  wlthont  regard  to  any  dr* 
cnmstancea  whatever."  That  expression 
should  not  be  read  separate  and  apart  from 
its  context  The  very  next  words  of  Judge 
Napton  show  that  he  meant  to  say  that  the 
common-law  rule  declared  by  blm  In  said 
expression,  and  not  the  act  of  1872,  was  in 
force  as  to  the  Pacific  Railroad  Company 
Ttecauae  of  said  contract.  Continuing,  Judge 
Napton  said:  "In  other  words,  the  Legisla- 
ture, by  this  act  assume  a  power  which  the 
charter  had  origimllv  granted  to  the  com- 
pant/,  and  which  the  act  of  1868  [Adj.  Sess. 
Acts  1868,  p.  114]  had  continued  to  confide 
in  the  company  for  10  years  after  the  pas- 
sage of  that  act  and  the  only  question  is 
whether  the  act  of  1868,  under  which  this 
road  Is  now  held,  is  a  valid  act;  for  If  it  Is, 
then,  primarily,  the  defendant  is  Invested 
with  the  power  to  fix  Its  rates  of  freight  and 
passage,  subject  to  such  police  relations 
as  the  state  always  retains  the  power  to 
make."  Judge  Napton  then  proceeded  to 
discuss  the  question  of  the  police  power  of 
the  state  as  affected  by  said  contract,  and  In 
effect  held  that  the  Legislature  could  not  es 
against  the  Pacific  Railroad,  until  after  the 
expiration  of  said  contract  abrogate  the 
principles  of  the  common  law  applicable  to 
discrimination  by  railroad  companies.  He 
said  that  any  cltlxen  had  the  right  to  hold 
the  company  liable  for  unjust  discrimination, 
but  that  the  Legislature  had  no  power  to 
pronounce  unjust  certain  discriminations 
made  by  the  company,  because  of  said  con- 
tract tcith  the  oompany,  and,  In  conclusion, 
said:  "An  arbitrary  rule  was  adopted  by 
the  Legislature  determining  that  certain 
rates  were  unjust.  Whether  they  were  so 
or  not  was  a  matter  depending  on  circum- 
stances, of  whidi  the  Legislature  were  not 
made  judges.  The  liability  of  the  defend- 
ant at  common  law  and  on  generai  prtncl- 
plea  not  abrogated  bp  the  Legislature  (be- 
cause Of  said  contract),  was  a  matter  for 
the  determination  of  courts  of  Justice  with 
the  aid  of  Juries."  There  was  in  all  this  no 
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Intimation  that  had  tbere  l>een  do  contract, 
the  Pacific  Railroad  would  not  have  been 
bound  b7  the  act  of  1872,  or  that  the  L^ls- 
latnre  was  without  power  to  enact  it 

I  have  not  considered  the  policy  of  the 
act  of  1872.  Because  It  must  be  axiomatic 
In  every  government  existing  under  a  writ- 
ten Constitution,  thAt  every  mle  clearly  es- 
tablished by  the  Constitution  ought  to  be 
enforced  by  the  conrta  in  Its  true  spirit 
without  r^rd  to  their  opinion  of  the  wis- 
dom of  the  rule.  The  people  make  the  Con- 
stitution. They  alone  can  amend  or  rei>eal 
it,  and  the  courts  would  interfere  with  the 
people's  prerogative  were  they  by  unfriendly 
construction  to  limit  or  hinder  the  enforce- 
ment of  any  conBtltutlonal  rule  according  to 
its  true  spirit  Courts  have  said  that  such  a 
construction  of  a  constitutional  provision 
should  not  be  made  as  would  lead  to  unjust 
and  Inequitable  consequences,  or  to  a  mani- 
fest absurdity.  Fusz  v.  Spaunhorst  67  Mo. 
256.  But  where  the  meaning  of  the  Consti- 
tution is  plain  and  unequivocal,  and  Its  in- 
tention clear  and  unmistakable,  the  courts 
have  nothing  to  do  with  the  policy  of  the  rule 
established,  and  they  should  accept  the  spir- 
it of  the  rule  as  well  as  Its  letter,  and  enforce 
It  as  If  they  believed  in  Its  wisdom.  There 
should  be  no  half-hearted  support  of  the 
Constitution  or  half-hearted  enforcement  of 
its  commands  by  the  courts.  The  mandates 
of  the  Constitution  should  be  regarded  by 
the  courts — established  under  Its  provisions 
— as  sacred,  and  should  be  enforced  zealous- 
ly. This  court  has  said,  in  speaking  of  the 
power  of  the  courts  to  construe  constitution- 
al provisions:  "In  exercising  that  power 
the  courts  should  take  a  large  and  compre- 
hensive view  of  constitutional  language, 
mindful  that  'every  scripture  is  to  be  Inter- 
preted by  the  same  spirit  which  gave  it 
forth,'  and  with  a  deep  desire  to  enforce  Its 
full  and  exact  meaning."  Wells  v.  Mo.  Pac. 
Ry.  Co.,  110  Mo.,  loc.  elt  297,  19  S.  W.  532, 
15  L.  R.  A.  847.  In  Hllls  V.  Chicago,  00  111. 
86,  91,  the  court  said:  "When  a  particular 
act  is  Inhibited  by  the  clear  and  unambigu- 
ous language  of  the  Constltntton,  the  policy 
of  such  Inhibition,  or  the  luconvenlencea 
that  may  ensue  from  its  enforcement,  Is  a 
matter  with  which  this  court  has  no  concern ; 
Its  duty  is  simply  to  reverentlv  recognize 
and  faittifully  enforce." 

8.  It  is  next  insisted  that  the  act  of  1872, 
and  section  12  of  article  12  of  our  Constitu- 
tion construed  as  above,  are  In  conflict  with 
article  5  and  section  1  of  article  14  of  the 
amendments  to  the  Constitution  of  the  Unit- 
ed States.  The  fifth  amendment  relates  on- 
ly to  acts  of  Congress,  and  therefore  Is  not 
In  point  Something  was  said  In  the  pre- 
ceding paragraph  hereof  In  relation  to  the 
due  process  of  law  required  by  the  fourteenth 
amendment,  but  something  further  should 
be  said  upon  the  subject.  Defendant's  coun- 
sel contend  that  the  railroads  have  the  same 
constitutional  right  to  a  decision  of  the  courta 


upon  the  question  as  to  what  is  Just  discrim- 
ination that  they  have  upon  the  question  as 
to  what  Is  reasonable  compensation  for  pnqy- 
erty  taken  for  public  use  or  for  the  use  of 
property  already  devoted  to  the  public  use. 

In  Louisville  &  Nashville  R.  Oo.  v.  Kratucky. 
183  V.  S.  603,  22  Sup.  Gt  95,  46  L.  Ed.  29S. 
the  Supreme  Court  of  the  United  States  de- 
nied a  like  contmtion,  and  held  that,  in  the 
absence  of  a  valid  agreement  protecting  it 
from  interference  on  the  part  of  the-  state 
in  this  regard  (If  Indeed  such  an  agreement 
could  be  made,  which  was  not  decided),  a 
railroad  company  has  no  constitutional  right 
to  discriminate  either  between  individuals 
or  localities,  and  that  the  state  has  the  con- 
stitutional power  to  prohibit  absolutely  ttll 
such  discriminations.  In  amall  part  the 
court  said:  "It  is  said  that  while  it  Is  true 
that  railroad  companies  receive  their  rights 
to  exist  and  maintain  their  roads  from  the 
state,  yet  that  their  ownership  of  such  roads 
is  propertj/,  and,  as  sach,  is  protected  from 
arbitrary  interference  by  the  state.  But 
though  it  be  conceded  that  ownership  in  a 
railroad  Is  property,  it  is  property  of  a  kind 
that  is  subject  to  the  r^ulations  prescribed 
by  the  state.  •  •  •  Wbat  we  now  say  Is 
that  a  state  corporation  voluntarily  formed 
cannot  exempt  itself  from  the  control  re- 
served to  Itself  by  the  state  by  Its  Constitn- 
tion,  and  that  the  plalntUf  In  error,  if  not 
protected  by  a  valid  contract  cannot  succesa- 
fully  Invoke  the  interposition  of  the  federal 
courts,  in  respect  to  the  long  and  short  haul 
clause  In  the  state  Constitution,  on  the  ground 
simply  that  the  railroad  Is  property.  Nor  Is 
there  any  foundation  for  the  objection  that 
the  provision  In  question  denies  to  the  plain- 
tiff in  error  the  equal  protection  of  the  laws. 
The  evil  sought  to  be  prevented  was  the  use 
of  the  public  highways  in  such  a  manner  as 
to  prefer  by  difference  of  rates  one  locality 
to  another,  and  the  remedy  ad(q;)ted  by  the 
state  was  to  declare  such  preferences  ille- 
gal, and  to  prohibit  any  person,  corporation, 
or  common  carrier  from  resorting  to  them. 
•  •  •  The  practical  Inefficiency  of  this 
remedy  to  reach  the  desired  end,  and  the  re- 
sulting injury  to  the  welfare  of  both  the  pro- 
ducers and  consumers  of  an  article  like  coal, 
when  brought  into  competition  with  coal 
brought  from  without  the  state,  are  strongly 
urged  on  behalf  of  the  plaintift  in  error;  but 
however  well  founded  such  objections  may  be. 
they  go  to  the  wisdom  and  policy  of  the  en- 
actment not  to  its  validity  in  a  federal  point 
of  view.  The  people  of  Kentucky,  U  it  can 
be  shown  that  their  laws  are  defective  in 
their  conception  or  operation,  have  the  reme- 
dy in  their  own  hands."  183  U.  S.  518-514, 
22  Sup.  Ct  100,  46  !>.  Ed.  298.  The  court  ex- 
pressly denied  that  the  doctrine  establlslied 
In  a  long  line  of  Its  decisions,  that  a  state 
cannot  deprive  a  public  service  corporation 
of  the  use  of  Its  prt^rty  under  the  guise  of 
unreasonable  rates,  has  any  ai^llcation  to 
this  objection.  183  U.  S.  61(M»11.  22  Sup.  Ct. 
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05,  46  li.  Ed.  296.  It  recognized  the  power 
or  a  state  abBcdutelr  to  problUt  all  and  every 
kind  of  diBCiimlnatloii.  Baying  that  the  provi- 
Blon  In  th«  laws  of  KentwAy  authorlslnv  the 
exoneratloii  of  carriers  from  the  operation  of 
the  lav  on  certain  oonditioiM  was  ex  gratia. 
188  U.  B.  016,  22  Sop.  Ot  93,  48  L.  Bd.  29& 

6.  It  is  next  objected  that  the  act  of  1872 
was  repealed  by  the  act  of  1887  (Laws  Ex. 
Seas.  1887,  p.  17),  and  therefore  that  the  for- 
mer act  Is  without  force  or  effect,  even  If  It 
was  Talld  as  passed,  and  not  afterwards  in- 
▼alid  becAose  TiolaUve  of  secUon  14,  art  33. 
of  onr  presuit  Gonstttatton.  This  Is  Qie  ave*- 
tlon  upon  which  court  In  banc  divided.  I  ap- 
proached its  cODsideratlou  with  diffidence  tm 
that  aoconnt;  bnt  the  amelusion  reached,  In 
my  optnlMi,  is  reasonably  tito  ttom  doubt 
The  only  flonbt  I  have  la  due  to  the  dlfCer- 
ence  among  the  munbers  of  the  court  vpon 
the  question.  In  a  former  suit  between  tliese 
same  parties  it  was  decided  in  dlvlrion  that 
the  act  of  1872  was  not  repealed  by  the  act 
of  1887.  McOrew  t.  Uo.  Pac.  By.  Co.,  177 
Uo.  033,  78  8.  W.  900;.  The  correctness  of 
that  declskm  Is  now  to  be  decided  by  the 
court  The  general  rules  that  prerail  In  de- 
termining whethor  a  given  statute  has  been 
repealed  by  a  later  one  upon  the  same  subject 
bare  little  to  do  with  the  determination  of 
the  Qtnation  h«e,  for  the  reason  ttiat  tlie 
«ct  of  1887  contained  a  section  declaring  its 
purpose  and  ^lect  as  related  to  other  laws 
then  in  force.  Section  21  of  said  act  is  as 
follows:  'HiiB  act  18  not  intended  to  repeal 
any  law  now  in  force,  unless  In  direot  con- 
flict therewith,  but  is  intended  to  be  supple- 
mental to  such  laws."  Said  section  furnishes 
the  actte  and  mly  test  for  determining  wheth- 
er the  act  of  1872  was  repealed  by  the  act  of 
1S87.  'then  could  be  no  repeal  ImpMoo- 
tion  in  the  face  of  that  exprea*  provision  in 
the  act  of  1887.  There  could  bb  no  repeal 
under  any  general  rule  for  the  construction 
of  statutes  in  the  face  of  the  spedflc  and 
particular  rule  eetabliahed  In  said  act  itselt 
There  cotild  be  no  repeal  cmitrary  to  that 
declared  intention  of  the  Legislature.  Ex 
parte  Terger.  8  WaU.  80^  106.  19  L.  Bd.  332 
(opinion  by  Ur.  Chief  Justice  Chase);  Pat- 
termm  v.  Tatum.  8  Bawy.  161,  168-170,  Fed. 
Cas.  Na  10,830  (opinion  by  Ur.  Justice 
Field);  People  v.  Harris,  128  N.  Y.  70.  25 
K.  B.  817  (opinion  by  CMef  Justice  Belger); 
Robinson  V.  Blppey,  111  Ind.  112,  12  N.  E. 
141  (opinion  by  Judge  Elliott);  1  Lewis*  Suth- 
erland Stat  Const  (2d  Bd.)  272;  28  Bncyc. 
of  Law  (2d  Bd.)  783.  The  question,  there- 
fore,  is.  Are  the  two  acts  in  direct  conflict 
so  that  both  cannot  stand,  or  Is  it  possible 
for  them  both  to  stand,  and  the  later  be 
treated  as  supplemoital  to  tlie  earlier? 

It  Is  not  necessary  to  say  tiiat  this  question 
should  be  decided  without  regard  whatever 
to  our  views  of  the  m«1ts  of  the  pcdicy 
inaugurated  the  act  of  1872  (Robinson  v. 
Bipp^.  Ill  Ind.  112,  12  N.  B.  141);  and  we 
should  take  up  the  consideration  of  the  quea- 
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tion  with  the  remark  of  Ur.  Chief  Justice 
Chase  in  mind  that  '^addition  is  not  sub- 
stittttlon."  Ex  parte  Terger,  8  WalL,  loc.  clt 
10D,19UBd.832.  Theactof  1887  was 
passed  at  an  extra  session  of  the  Legislature 
called  by  Qaw.  Uarmaduke  by  a  proclama- 
tion which  thus  stated  the  matters  for  action 
at  such  session:  "To  provide  the  legislative 
enactments  neceasary  or  e:vedlent  to  enforce 
and  execute  those  laws  and  principles,  with 
refwenee  to  railways  and  railroad  compa- 
nies, which  the  people  th«n86IveB  have  oiact- 
ed  and  declared  In  their  Omstltution." 
House  Journal,  Bx.  Sees.  1887,  pu  8.  vnxea 
the  Legislature  met,  Uay  11,  1887,  the  Gov- 
wnor  communicated  a  special  message,  in 
wtiich  he  idaborated  the  program  indicated 
in  his  proclamation,  but  did  not  enlarge  it. 
He  spoke  of  the  demands  expressed  by  the 
people  in  the  Constitution  twelve  years  pre- 
viously for  legislation  "affecting  railroads  as 
pnbliG  hiibways.  and  raUroad  companies  as 
common  carriers,**  he  declared  that  those 
demands  had  beoi  too  long  neglected,  and, 
without  nuiklng  any  specific  mention  of  what 
said  demands  were,  he  referred  the  Lesis- 
lature  to  his  recent  biennial  message  for  a 
statement  ot  them.  In  that  message  under 
the  heading  "Bailrooda,"  the  Governor  had 
called  the  partUmlar  attention  of  the  Leg- 
islature to  certain  provisions  of  the  Con- 
stitution in  the  following  words:  "I  call 
your  particular  attention  to  the  following 
sections  of  article  12  of  our  Constitution: 
'Section  7,  prohibiting  corporations  from  en- 
gaging in  other  businesa  than  that  expressly 
authorised  In  Its  charter' ;  also  secUon  S,  fix- 
ing the  conditions  mider  which  corporations 
may  issue  stock  or  bonds,  and  prohibiting 
all  fictitious  increase  of  stock;  also,  and 
very  especially,  section  14,  which  declares 
railways  to  be  public  highways,  and  the 
companies  operating  them  common  carriers. 
It  also  directs  the  General  Assembly  to  pass 
laws  to  correct  abuses,  and  to  joevent  unjust 
discrimination  and  extortion,  and  to  fix  max- 
imum rates  and  diarges  and  'enforce  all  such 
laws  by  adequate  penaUiee';  also  section  17, 
which  prohlbite  the  consolidation  of  paral- 
lel or  competing  lines  under  one  manage- 
ment; also  section  22,  which  prohibits  the 
president  and  othsr  officers  of  any  railroad 
company  being  Interested,  dlrectiy  or  Indi- 
rectly, in  furnishing  material  or  supplies  to 
anch  company;  also  section  24,  which  pro- 
hlbite railroad  and  other  trant^rtetion  com- 
panies from  granting  free  passes  or  tlckete 
'to  members  of  the  (Seneral  Assembly  or 
members  of  the  board  of  equalization,  or  any 
stete  or  county  or  municipal  offlcw.' "  It 
WAS  in  compliance  with  said  proclamation 
and  messagea  that  the  Legislature  passed  the 
act  of  1887.  entitled  "An  act  to  regulate  rail- 
road corporations." 

It  Ui  most  significant  that  the  Governor 
made  no  mention  of  section  12  of  article  12 
of  the  Constitution.  He  called  attention  to 
six  other  sections  of  said  article^  but  said 
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notblng  about  that  section.  He  must  have 
been  familiar  with  that  section,  and  he  must 
hare  been  familiar  with  the  act  of  1S72, 
-whose  provisions  formed  a  part  of  the  Re- 
vised Statutes  of  1879  (section  820).  Having 
In  mind  the  failure  of  the  Legislature  to  car- 
ry out  the  Injunctions  Imposed  upon  It  by 
the  provisions  of  section  14  to  enact  certain 
legislation,  he  surely  would  have  said  some- 
thing about  the  legislation  enjoined  upon  the 
Legislature  by  section  12  for  the  enforcement 
of  Its  provisions,  if  he  had  not  thought  that 
the  act  of  1872  was  a  sufficient  enforcement 
of  them.  Whatever  may  be  the  explanation, 
the  slgnlflcant  fact  Is  that  the  Oovernor 
made  no  mention  of  the  short-haul  rule  cov- 
ered by  section  12  and  the  act  of  1872. 

Another  Important  fact  to  be  borne  in 
mind  Is  that  the  Governor's  entire  effort  was 
to  secure  omitted  legislation,  not  to  correct 
defective  legislation  already  raacted.  He 
sought  new  laws;  not  the  rep^l  of  existing 
laws.  No  Intimation  la  intended  that,  nnder 
said  proclamation  and  messages,  the  Legis- 
lature In  special  session  could  not  have  re- 
pealed the  act  of  1872  had  it  deemed  It  prop- 
er so  to  do  In  enacting  the  leiflslatlon  which 
It  had  been  called  upon  to  enact;  but  the 
facts  mentioned  furnish  strong  argument  In 
favor  of  the  proposition  that  the  Legislature, 
by  the  act  of  1887,  did  not  intend  to  repeal 
the  act  of  1872,  but  did  Intend  to  make  the 
former  act  supplemental  to  the  latter.  The 
act  of  1887  was  quite  comprehensive.  It 
contained  21  sections.  And  It  covered  all 
sorts  of  discrimination,  including  both  dis- 
crimination against  localities  and  against 
Individuals.  It  is  manifeet  that  said  act,  so 
far  as  it  concerned  discrimination  against  in- 
dividuals, was  not  In  conflict  with  the  act 
of  1872  which  was  wholly  confined  to  local 
discriminations.  As  to  all  Individual  dis- 
criminations the  act  of  1887  was  supplement- 
al to  the  act  of  1872.  No  argument  seems 
necessary  to  establish  this  self-evident  prop- 
osition. All  the  local  discriminations  cover- 
ed by  the  act  of  1887  are  discriminations 
tinder  "like  circumstance"  or  "substantially 
similar  circumstances  and  conditions."  The 
act  of  1872,  as  construed  by  everybody,  Ig- 
nores circumstances  and  conditions,  and  pro- 
hibite  the  forbidden  things,  regardless  of 
circumstances  and  conditions.  The  act  of 
1887  has  a  short-haul  section,  but  it  is  con- 
fined to  hauls  In  the  same  direction  under 
similar  circumstances  and  conditions.  Laws 
Ex.  Sess.  18S7.  p.  17,  {  4;  Rev.  St  1899, 
i  1134  (Ann.  St  1906,  p.  975).  As  hereinbe- 
fore frequently  and  as  Jost  stated,  the  short- 
haul  section  of  the  act  of  1872  is  not  confined 
to  any  direction  or  circumstances  and  con- 
ditions, but  Includes  all  hauls  In  every  di- 
rection and  under  all  circumstances  and  con- 
ditions. That  Is  to  say.  the  act  of  1887  for- 
bids a  railroad  company  to  receive  "any 
greater  compensation  In  the  aggregate  for 
the  transportation  of  like  kinds  of  property 
under  similar  drcomstances  and  conditions 


for  a  shorter  than  a  longer  distance  oyer  tfaa 
same  line  in  the  same  direction"  (Id.),  while 
the  act  of  1872  prohibits  a  railroad  company 
to  receive  for  the  transportation  of  pn^terty 
any  greater  amount  as  compensation  than  is 
charged  for  the  tran^rtatlon  of  the  same 
class  of  property  over  a  greater  distance 
upon  the  same  road,  without  regard  to  di- 
rection or  circumstances  or  conditions. 

It  Is  plain  to  me  that  there  Is  no  necessary 
conflict  between  the  two  acts  in  r^ard  to 
the  short-haul  clause.  Both  acts  can  stand. 
It  Is,  of  course,  plain  that  anything  In  this 
regard  covered  by  the  act  of  1887  is  also 
covered  by  the  act  of  1872,  because  a  haul 
In  the  same  direction  and  under  similar  cir- 
cumstances and  conditions,  in  the  meaning  of 
the  former  act,  must  be  a  haul  in  some  di- 
rection and  under  some  conditions,  in  the 
m«inlng  of  the  latter  act  But  that  does 
not  create  conflict  Two  laws  do  not  conflict 
with  each  other  simply  because  they  "estab- 
lish the  same  right  or  provide  redress  for 
the  same  wrong,"  and  in  such  a  case,  "the 
person  seeking  to  ^force  the  right  or  avenge 
the  wrong  may  proceed  on  the  law  he  choos- 
es." Bishop's  Wrlttoi  Laws,  |  163d;  Robin- 
son V.  Bippey,  111  Ind.  112,  12  N.  a  141. 
In  the  case  last  cited  Judge  Elliott  said, 
among  other  things:  "The  fact  that  both  of 
the  statutes  are  directed  to  the  attainment 
of  the  same  end  does  sot  warrant  the  con- 
clusion that  the  latter  repeals  the  former. 
Statutes  constructing  two  systems  for  the 
government  of  the  same  subject  may  both 
stand.  Beals  v.  Hale,  4  How.  37  [11  Ll  Ed. 
865];  Wood  v.  United  States,  16  Pet  »42. 
363  [10  L.  Ed.  987];  Daviess  v.  Falrbalm. 
3  How.  636  [11  L;  Ed.  760];  Baudebaugb 
V.  Shelley,  6  Ohio  St  307." 

The  acts  of  1872  and  1887  created  two  sys- 
tems for  preventing  discrimination  by  rail- 
road companies.  The  system  crested  by  the 
latter  act  contains  some  bnt  not  all  of  the 
things  contained  In  the  system  created  by  the 
former  act,  and  many  other  things.  The 
systems  are  by  no  means  Identical,  and  they 
do  not  conflict  with  each  other. 

What  tf  a  violation  of  the  short-hanl  sec- 
tion of  the  act  of  1887  also  violates  the  act 
of  1872?  The  person  injured  by  said  Tiola- 
tion  can  proceed  under  the  act  of  1872,  and  the 
fact  that  the  matter  or  thing  complained  of 
also  constitutes  a  vlolatlmi  of  the  act  of  1887 
will  not  prevent  his  recovery.  Take  the  ease 
at  bar.  The  allegations  in  every  coant  ct  Uw 
petition  show  a  violation  of  the  act  of  1872- 
and  not  of  the  act  of  188T,  for  the  reucm 
that  there  is,  except  in  me  count;  no  allega- 
tion tiiat  the  longer  and  shwtn  haols  were 
in  the  same  dlrectttm,  and  In  none  of  the 
counts  is  there  any  allegation  that  the  hauls 
were  under  the  same  or  like  drcomstaneca 
and  conditions.  Proof  ct  said  nnltted  fact 
would  not  have  defeated  plalnUlTs  recorery. 
Snch  proof  would  have  beoi  essoitlal  to  a 
recovery  nnder  the  act  of  1887,  bnt  such 
proof  would  not  have  preraited  a  wepvacy 
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Id  tbe  case  at  bar,  founded  on  the  act  of 
1872. 

This  Is  precisely  tbe  view  taken  of  a  sim- 
ilar sltnatlon  by  Mr.  Jnstice  -Story  In  Wood 
T.  United  SUtes,  16  Pet  842,  863,  10  L.  Ed. 
987.  The  question  there  was  whether  certain 
sections  of  an  act  of  Congress  of  1830  and 
1832  were  repngnant  to  a  certain  section  of 
tbe  act  of  1790.  He  said  In  part:  "In  truth, 
however,  there  Is  not  the  slightest  repug- 
nancy between  these  sections  of  tbe  acts  of 
1S30  and  1832  and  tbe  slxty-siztb  section  of 
the  act  of  1799.  Tbe  former  apply  only  to 
cases  where  there  has  been  an  opening  and 
examination  of  the  packages  Imported,  be- 
fore they  bare  passed  from  the  custody  of 
the  custom  bouse;  and  In  the  course  of  sacb 
examination,  tbe  fraudulent  intent  In  tbe 
making  up  of  tbe  package  or  invoice,  has 
been  detected,  and  thereupon  it  declares  the 
same  to  be  forfeited.  Now,  the  sixty-sixth 
section  of  the  act  of  1799  may  cover  tbe 
same  cases,  bnt  the  forfeiture  Is  the  same;, 
and  therefore  the  provisions  In  such  a  case 
may  well  be  deemed  merely  cumulative  and 
auxiliary  to  each  other.  Bnt  the  sixty-sixth 
section  Is  not  confined  to  such  cases.  On  the 
contrary,  it  covers  all  cases  where  tbe  goods 
have  been  entered,  and  have  passed  from 
the  custom  house  without  any  examination 
or  detection  of  tbe  false  Invoices.  It  Is, 
therefore,  much  more  broad  in  its  reach. 
To  enforce  a  forfeiture  under  the  sections  of 
the  acts  of  1830  and  1832,  it  would  be  neces- 
sary to  allege,  in  the  information  or  libel, 
all  the  special  circumstances  of  the  examina- 
tion and  detection  of  tbe  fraud,  under  tbe 
authority  of  the  collector;  for  they  consti- 
tute a  part  of  the  res  gestie,  to  which  the 
forfeiture  Is  attached.  But  under  tbe  sixty- 
sixth  section,  no  such  allegations  would  be 
necessary  or  proper,  as  the  forfeiture  Im- 
mediately attaches  to  every  entry  of  goods 
falsely  and  fraudulently  invoiced,  without 
any  reference  whatever  to  tbe  mode  or  the 
circumstances  under  or  by  wblcta  It  is  as- 
certained." 

The  fact  that  tbe  penalties  created  by 
tbe  two  acts  are  diflTerent  is  immaterial.  In 
order  to  enforce  tbe  penalties  [»'escrlbed  by 
the  act  of  1887  for  violating  Its  sbort-baul 
section,  it  Is  necessary  to  allege  and  prove 
that  tbe  shorter  and  longer  hauls  were  made 
in  tbe  same  direction  and  under  similar  cir- 
cumstances and  conditions.  Such  allegations 
and  proof  would  not  be  needed  to  enforce  the 
penalty  prescribed  by  the  act  of  1872,  and  lu 
a  proceeding  to  enforce  the  latter  penalty  It 
would  be  no  defense  to  show  tbe  facts  mak- 
ing tbe  defmdant  liable  to  the  other  penal- 
ties; Just  as  in  a  proceeding  against  one  for 
a  common  assault,  it  is  no  defense  to  prove 
that  the  assault  was  felonious.  This  princi- 
ple has  been  recognized  by  tbe  Supreme 
Court  of  the  United  States  In  Beals  v.  Hale, 
4  How.  37,  53  <11  U  Ed.  865).  In  that  case 
the  court  referred  to  a  number  of  cases  cited 
In  Cok^  and  added,:  "Among  them  Is  one 


where  an  act  of  Parliament  made  an  ofleose 
punishable  at  the  Quarter  sessions,  and  an- 
other passed  making  It  punishable  at  tbe  as- 
sizes, without  any  words  of  repeal.  It  was 
held  that  you  may  Indict  under  either  or  &t 
either  court  11  Coke,  63."  For  these  rea- 
sons, I  think  that  McQrew  v.  Mo.  Pac.  By. 
Co.,  177  Mo.  533,  76  8.  W.  995,  was  cotrecUy 
decided.  There  was  an  inaccuracy  In  the 
opinion  In  that  case  which,  In  my  opinion, 
was  not  of  controlling  importance.  Mention 
of  it  Is  now  made  because  of  the  Importance 
given  to  It  during  the  discussion  of  the  pres- 
ent case.  It  was  stated  that  section  1120, 
Rev.  St  1889,  which  was  section  1  of  the 
act  of  1872,  was  passed  In  obedience  to  the 
mandate  of  aectlon  12  of  article  12  of  tbe 
Constitution.  The  statem^t  was  made  as  a 
"cogent  reason"  why  tbe  act  of  1872  was  not 
repealed  by  the  act  of  1887.  Tbe  statement 
was,  of  course,  erroneous,  for  the  reason 
that  tbe  act  of  1872  antedated  the  Constitu- 
tion, but  to  my  mind  the  error  Is  of  no  im- 
portance. Tbe  Important  fact  Is  that  the 
act  of  1872  was  deemed,  in  a  great  measure, 
to  be  an  enforcement  of  said  section  12  of 
article  12  of  the  Constitution,  and  it  was 
argued  that,  for  that  reason,  Its  repeal  was 
not  probable. 

6.  The  petition  was  framed  upon  the  act  of 
1872,  but  in  view  of  the  fact  that  the  trial 
court  denied  tbe  penalties  asked,  and  allowed 
only  the  difference  between  tbe  higher  rates 
charged  plaintiff  and  tbe  lower  rates  charged 
by  defendant  for  the  longer  distances,  the 
Judgment  could  be  sustained  upon  section  12 
of  article  12  of  tbe  Constitution,  without 
tbe  aid  of  the  act  of  1872,  provided  that 
said  section  of  the  Constitution  la  self- 
enforcing.  Because  if  said  section  Is  self- 
enforcing — that  Is  to  say.  If  it,  without  tbe 
aid  of  any  statutory  enactment,  makes  It  un- 
lawful for  a  railroad  company  to  charge 
more  for  a  shorter  haul  than  a  longer  one 
of  the  same  class  of  property  In  any  direc- 
tion, the  same  or  not  and  under  any  or  all 
circumstances  and  conditions — then  clearly 
tbe  measure  of  damages  for  doing  the  unlaw- 
ful thing,  in. tbe  absence  of  any  statute  upon 
tbe  subject  is  the  amount  of  tbe  excess  charg- 
ed for  the  shorter  distance  over  that  charged 
for  the  longer  distance.  W.  U.  Tel.  Co.  v. 
Call  Pub.  Co.,  44  Neb.  346,  62  N.  W.  506,  27 
h.  R.  A.  622.  48  Am.  St  Bep.  729.  For  this 
reason.  It  seems  Important  to  determine 
whether  said  section  of  the  Constitution  Is 
self-enforcing.  Much  has  been  said  by  courts 
and  text-writers  upon  tbe  question  as  to 
what  constitutional  provisions  are  and  what 
are  not  self-enforcing  or  self-executing.  It 
is  not  thought  necessary  to  go  Into  this  sub- 
ject with  tbe  purpose  of  endeavoring  to 
state  a  tule  that  will  reconcile  all  the  author- 
ities, or  that  will  detCTmlne  all  caaes  that 
may  bereaft^  arise. 

It  must  be  conceded  by  all  that  wherever 
the  Constitution  of  a  state  establishes  a  mla 
creating  a  new  right,  m  that  liad  the  right, 
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as  created  by  the  Constitution,  existed  at 
common  law,  It  could  hare  been  enforced  by 
some  common-law  action,  tben  the  constltn- 
tlonal  provision  la  self-enforcing  to  the  ex- 
tent of  authorizing  Its  enforcement  by  an 
ai^roprlate  action  at  law.  And  It  matters 
not  that  the  Legislature  might  be  able  to 
supply  other  and  better  methods  for  pro- 
tecting or  enforcing  said  right,  or  even  that 
the  Legislature  should  be  directed  by  the 
Ck>nst1tutlon  Itself  to  pass  suitable  laws  for 
enforcing  the  rule  established  by  it  If  the 
right  be  clearly  created  by  the  Oonstltutlon. 
it  can  be  enforced  In  the  conrts  without 
legialatlre  action.  The  courts  will  find  a 
r«nedy,  and  will  not  permit  the  liegidatore 
to  destroy  the  ri|^t  by  fallare  to  act,  any 
more  than  by  afflrmatlTe  action.  Oonstltn- 
tlonal  rights  are  above  l^lslatlTe  des^ctlon 
or  tmpairment,  by  action  or  nonaction. 

In  Householder  v.  Kansas  City,  83  Ho.  48Si 
the  Question  vas  as  to  the  seK-fixecutlng 
character  of  the  following  provision  of  onr 
Constitution:  "Private  property  shall  not  be 
taken  or  damaged  for  pnblic  use  without 
just  compensation.  Snch  compmsation  shall 
be  ascertained  by  a  Jury  or  board  of  commls* 
sioners,  of  not  less  than  three  freeholders, 
<»  mteh  manner  m  be  preaoribed  fry  law, 
and  nntll  the  same  sliaU  b^  paid  to  ttie  own- 
er, or  into  conrt  for  the  ownw,  the  pnqierty 
^11  not  be  disturbed  or  tlie  pnK>rietary 
rights  of  the  owner  therein  divested.'*  ^i- 
de  2, 1 21.  The  court  was  composed  of  Judges 
Hough,  Henry,  Norton,  Bay.  and  Shwwood. 
In  an  opinion  by  Judge  Henry»  concurred  In 
by  all,  it  was  held  Oiat  said  provision  Is 
self-ezecnting.  It  was  said  In  the  opinion 
that  the  clause  rdatlng  to  the  ascertalnmoit 
of  compensation  was  Intended  to  authorise 
the  Legislature  to  prescribe  an  exclusive 
method  of  ascertaining  the  damages,  under 
the  limitations  named,  but  that  the  failure 
of  the  Legislature  to  prescribe  any  method 
could  not  be  permitted  to  deprive  the  owner 
of  the  property  takM  or  damaged  for  public 
use  of  just  compensation:  that  the  first 
clause  of  said  section  gave  him  an  uncondi- 
tional right  to  such  compmsation;  that  the 
failure  of  the  Legislature  to  ■  prescribe  a 
statutory  method  for  the  ascertainment  of 
said  compensation  affected  the  remedy  only 
and  not  the  right;  and  that  the  ovrner  of 
said  property  could  maintain  an  action  at 
common  law  for  the  value  of  his  property 
taken.  This  In  accordance  with  the  settled 
rule  of  law  that  there  is  and  can  be  no  snch 
thing  as  a  legal  right  without  a  remedy  for 
its  enforcement,  which  Judge  Henry  stated 
In  tiiese  words:  "Wherever  the  statute  or 
the  organic  law  creates  a  right,  but  is  si- 
lent as  to  the  remedy,  the  party  entitled  to 
the  right  *may  resort  to  any  common-law 
action  which  wtll  afford  him  adequate  and 
appropriate  means  of  redress,' "  That  case 
has  been  followed  and  approved  in  the  fol- 
lowing cases,  among  others:  Sheetiy  v.  R.  R., 
04  Mo.  574,  7  S.  W.  678,  i  Am.  8L  Rep.  S90; 


Keith  V.  Bingham,  100  Mo.  SOO,  13  S.  W. 
683;  Hickman  v.  Kansas  City,  120  Ma  lit. 
25  S.  W.  22S.  23  L.  R.  A.  658.  41  Am.  St. 
Rep.  684;  Sharp  v.  National  Biscuit  Co..  179 
Mo.  563,  78  S.  W.  787;  Cummlngs  v.  Winn, 
89  Mo.  61.  14  S.  W.  512.  l^e  Householder 
Case  states  the  recognized  doctrine  In  this 
state,  and  the  doctrine  sustained  by  reason 
and  the  overwhelming  weight  of  authority. 

In  the  previous  case  of  SL  Jos^h  School 
Board  V.  Patten  et  al.,  62  Mo.  444,  It  was  held 
In  an  opinion  by  Judge  Napton,  concurred 
In  by  Jnti^  Wagner,  Voriee,  Sbowood,  and 
Hough,  that  our  constitutional  provision  11m* 
itlng  the  rate  of  taxation  for  school  purposes, 
with  the  proviso  that  the  rate  might  be  In- 
creased in  certain  classes  of  school  districts 
on  the  condition  that  a  majority  of  the  tax- 
payers voting  at  an  Section  to  be  called  to 
decide  Oie  question,  vote  for  said  increase; 
was  B6lf-execnUng,  and  that  Uie  tellure  of 
the  Legislature  to  provide  for  an  decUon  im 
the  question  of  such  Increase  did  not  affect 
•the  self-executing  character  of  said  provi- 
sion. But  in  another  prior  case  this  conrt 
had  rendered  a  decision  out  of  line  wltli  the 
doctrine  announced  in  the  Householder  Gase. 

In  Fuss  r.  flpaunhorst,  67  Mo.  236,  the 
question  was  whethw  tiie  following  provi- 
sion of  our  Constitution  was  sdf*encatlng 
so  as  to  make  the  officers  of  the  bonk  liable 
undw  Its  provldons:  "It  shall  be  a  crime; 
tite  nature  and  punishment  of  which  shall 
be  prescribed  1^  law,  for  any  president,  dl- 
rectmr,  manager,  cashier,  or  other  officer  of 
any  banking  Institution,  to  assmt  to  the 
rec^tton  of  deposits,  or  the  creati<m  of  d^s 
by  such  banking  Institution  after  he  shall 
have  had  knowledge  of  the  fact  that  It  Is 
insolvent,  or  In  failing  circumstances;  and 
any  sntdi  officer,  agent  at  manager  shall  be 
individually  resixmBible  for  such  depoalti  so 
received,  and  all  such  debts  so  created  with 
his  assent"  Article  12,  {  27  (Ann.  fit  1906; 
p.  SIO).  This  court  h6ld  in  an  opinion  by 
Judge  Sherwood,  concurred  In  by  Judges 
Napton,  Hough,  Norton,  and  Henry,  that 
the  provision  making  the  officers  of  the  fall- 
ing bank  liable  Is  not  self-«cecnting.  The 
opinion  was  based  largely  upon  the  first  part 
of  the  section-^'It  shall  be  a  crime,  the 
nature  and  punishment  of  which  shall  be 
prescribed  by  law,**  etc. — which,  of  course, 
was  not  self-executing,  and  It  was  argued 
that  nMther  was  It  Intended  to  make  the 
civa  part  of  the  section  edf-execnting. 
Groves  v.  Slaughter,  15  Pet  4tt,  10  Ed. 
800,  was  cited  among  other  cases  in  sup* 
port  of  the  courts  opinion,  ^e  Fuss  Case 
Is  no  longer  recognized  as  the  law  In  this 
state,  any  more  than  Is  Groves  t.  Slaugbtv 
recognized  as  having  been  correctly  decided. 

In  Cummlngs  v.  Winn,  89  Ma  Si,  GS,  14 
S.  W.  512,  513.  Judge  Henry  said  that  he 
had  concurred  In  the  opinion  in  Fnas  t. 
Spaunhorst,  but  had  become  satlsfled  that 
said  opinion  was  erroneous,  citing  the  House- 
holder Case  In  sniq^rt  of  his  present  con- 
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vletlon.  SpeaUi^  of  the  section  of  the  Con- 
stitution InTolved  in  the  fipannborst  Case, 
he  said  that  the  first  clause  declaring  "It 
shall  be  a  crime,  the  nature  and  punishment 
of  which  shall  be  prescribed  by  law,"  etc., 
Is  clearly  not  self-execntlng,  bat  that  the 
last  clause  Is.  He  added:  "It  declares  the 
indlTldnal  responBlblllty  of  the  guilty  officer 
confers  a  right  upon  the  depositor  or  credi- 
tor to  recover  from  such  offlcer  his  debt  or 
d^KMlt  When  the  law  glres  a  right,  but 
prescribes  no  remedy,  any  common-law  ac- 
tion may  be  resorted  to,  adapted  to  the  case; 
and  under  our  Code  there  can  be  no  difficulty 
as  to  the  remedy.  We  tuTe  in  this  state  'but 
one  form  of  action  for  the  enforcement  or 
protection  of  private  rights,  and  redress  or 
prevention  of  private  wrongs,  which  shall 
be  denominated  a  civil  action.'  Section  8461, 

Rev.  St.  isra." 

In  Sharp  v.  National  Blscnlt  Company,  179 
Mo.  553,  78  S.  W.  787,  it  was  held  that  the 
amendment  to  our  Constitution  authorizing 
three-fourths  of  a  Jury  In  civil  cases  In 
conrts  of  record,  to  render  a  verdict  Is  sdf- 
executing.  In  the  opinion  In  that  case  Fuss 
V.  Spaunhorst  was  treated  as  having  been 
overruled  In  Cummlngs  v.  Winn,  89  Mo.  51, 
14  S.  W.  512. 

In  State  ex  rel.  v.  Lesueur,  145  Mo.  322, 
46  S.  W.  1075,  It  was  held  by  a  unanimous 
opinion  by  court  In  banc  that  the  constitu- 
tional provision  that  "no  corporation  *  •  • 
shall  be  created  or  organized,  •  •  •  un- 
less the  persons  named  as  corporators  shall 
•  •  •  pay  into  the  state  treMury  fifty  dol- 
lars for  the  first  fifty  thooBand  dollars  or 
less  of  capital  stock   •   •  is  self-exe- 

cuting. 

Section  e  of  article  12  of  the  Conatltntion 
(Ann.  St  190e,  p.  303),  In  relation  to  cumu- 
lative voting  In  corporations,  has  been  as- 
sumed to  be  self-executing.  Judge  Oantt 
said  in  Gregg  v.  Granby  Co.,  164  Mo,,  loc. 
cit.  626.  65  S.  W.  812,  that  said  section  granted 
the  right  to  «ach  shareholder' to  vote  on  the 
camulative  plan. 

In  State  v.  Warner,  165  Mo.  399,  414-415, 
65  8.  W.  584,  586  (88  Am.  St.  Rep.  422),  It  was 
held  that  the  provision  of  the  Bill  of  Rights 
In  our  Constitution  that  "in  criminal  prosecu- 
tions the  accused  shall  have  the  right  to  ap- 
pear and  defend  In  person  and  by  counsel" 
is  self-executing.  In  the  opinion  It  was  said 
In  part  that  "whenever  a  constitutional 
right,  such  as  is  now  under  discussion,  has 
no  statute  adapted  to  enforce  It,  by  its  own 
inherent  potency,  and  leaning  not  on  the 
adventitious  aids  of  statutory  regulation, 
it  supplies  the  lack  of  statutory  provisions 
and  enforces  Itself." 

In  State  v.  Kyle,  166  Mo.  287,  65  S.  W. 
763,  66  L.  R.  A.  115  (In  banc).  In  an  opinion 
by  Jndge  Burgess,  concurred  In  by  all  the 
other  judges,  it  was  held  that  the  amend- 
ment to  our  Constitution,  making  Indictment 
and  information  concurrent  remedies  in  pros- 
eCDtlont  for  felonies,  la  self-executing.  Judge 


Burgess  said  that  there  are  a  number  of 
provisions  In  our  Constitution  that  are  self- 
executing,  and  that  require  no  legislation 
to  put  them  In  operation,  and  that  the  test 
in  all  cases  Involving  this  question  Is,  Can 
the  provision  In  question  be  enforced  with- 
out legislation? 

In  Evans  v.  Mcrarland.  186  Mo.  70S,  727,  85 
S.  W.  873  (In  banc).  It  was  held  that  the  pro- 
vision of  our  ConstitutloQ  that  fixed  a  maxi- 
mum of  Indebtedness  which  any  municipal 
or  political  corporation  or  subdivision  of  the 
state  can  incur,  provided  that  such  corpo- 
ratiiui  or  subdivision  can  assent  to  an  in- 
crease on  indebtedness  beyond  said  maxi- 
mum amount,  but  provided,  further,  that  any 
such  corporation  or  subdivision  shall,  before 
or  at  the  time  of  giving  said  assent,  provide 
for  the  collection  of  an  annual  tax  sufficient 
to  pay  the  Interest  on  such  indebtedness  as 
It  falls  due,  and  also  to  constitute  a  sinking 
fund  for  the  payment  thereof,  etc.,  is  self- 
executing.  To  a  like  effect  Is  East  St  Louis 
V.  Amy,  120  U.  S.  600,  7  Sup.  Ct  739,  SO  L. 
Ed.  798.  The  courts  elsewhere  In  this  coun- 
try quite  generally  announce  the  same  doc- 
trine. , 

The  Constitution  of  Maryland  contained 
the  following  provisions:  "The  rate  of  Inter- 
est in  this  state  shall  not  exceed  six  per  cent 
per  annum,  and  no  higher  rate  shall  be  tak- 
en or  demanded,  and  tJte  Leffislature  thall 
provide,  by  law,  all  necessary  forfeitures  and 
penalties  against  usury."  Const  1851,  art 
3,  {  49.  Mr.  Chief  Justice  Taney  held  on  the 
circuit  that  said  provision  was  self-execut- 
ing, and  that  a  note  bearing  usurious  inter- 
est was  void  in  toto.  Dill  v.  Elllcott,  Taney, 
233,  Fed.  Cas.  No.  3,911.  Subsequently  the 
Court  of  Appeals  of  Maryland  decided  that 
said  provision  was  self-executing,  but  that 
It  avoided  only  so  much  of  the  contract  as 
provided  for  excessive  interest.  Bandel  v. 
Isaac,  13  Md.  202,  221.  Chief  Justice  Le 
Grand  said  in  small  pert:  "The  thing  for- 
bidden by  the  Constitution  Is  the  taking  or 
demanding  a  higher  rate  of  Interest  than  6 
per  cent ;  it  la  not  forbidden  to  take  or  de- 
mand that  or  a  lower  rate.  The  thing  for- 
bidden is  the  excess  and  nothing  else,  and  that 
Is  what  is  illegal  and  void;  and  it  Is  within 
the  province  of  the  Legislature  to  punish  this 
illegality  by  forfeitures  and  penalties.  Whilst 
the  Constitution  makes  It  competent  for  the 
L^lslature,  'by  law,'  to  forfeit  the  whole,  or 
any  part  of  the  money  loaned,  and  In  addi- 
tion, to  impose  a  penalty,  yet,  until  it  does  ex- 
ercise this  office,  all  that  is  'avoided'  by  the 
Constitution  is  the  excess  beyond  the  6  per 
cent."  A  like  provision  of  the  Constitution 
of  Texas  has  been  held  to  be  self-executing, 
and  the  view  of  Chief  Justice  Taney  is  there 
taken.  Watson  v.  Aiken,  65  Tex.  6S6 ;  Hemp- 
hill V.  Watson,  60  Tex.  679;  Qulnlan's  Es- 
tate r.  Smye,  21  Tex.  Civ.  App.  166,  SO  S.  W. 
1068. 

In  Hemphill  v.  Watson,  supra,  Chief  Jus- 
tice Willie  said  in  part:   "This  provision  is 
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prohibitory  In  Its  nature  and  Belf-acecotfng, 
■o  tax  as  to  render  all  contracts  of  tbe  kind 
denounced  Immediately  Illegal;  and  It  left 
to  the  Legislature  the  only  remaining  duty 
of  Kiylng  what  penalties  sboold  be  Imposed 
upon  offenders  against  this  dlanse  of  the 
Constitution.'*  A  provision  of  the  Constitu- 
tion of  Illinois  that  the  recorder's  court  of 
the  dty  of  Chicago  should  be  contlnved  and 
called  the  "Criminal  Court  of  Cook  County." 
and  should  have  Jurlsdlctlcm  In  all  criminal 
cases  and  quasi  criminal  matters  arising  In 
the  county  of  Cook,  or  which  ml^t  be 
brought  b^ore  It  pursnant  to  law,  was  held 
to  be  self-enforcing.  People  t.  Bradl^,  60 
111.  890.  So,  too,  was  the  provision  of  said 
Constitution  that  private  property  should  not 
be  taken  or  danu^sed  for  pabllc  use  without 
jnst  compensation ;  and  that  such  compraisa- 
tlon,  when  not  made  by  the  state,  should  be 
ascertained  by  a  Jury,  and  should  be  pre- 
scribed by  law.  People  ex  ni.  r.  HcRoberts, 

62  iiL  sa 

In  the  course  of  the  (^[tlniQn  in  the  case 
last  dted,  the  court  quoted  the  words  of  the 
Constitution  "as  shall  be  in«8cribed  by  law," 
discussed  the  words  somewhat,  and  said: 
"The  Inhibition  pf  any  other  mode  of  deter- 
mining the  compensation  Is  independent  of 
and  complete  without  the  words  quoted. 
They  merely  detOare  the  duty  of  the  Legis- 
UiPure."  The  court  also  said,  speaking  of 
other  provisions  of  the  Constitution:  "Sec- 
tion 12  [art  2]  prohibits  Imprisonment  of  a 
debtor,  unless  upon  refusal  to  deliver  up  bis 
estate,  'as  shall  be  prescribed  1^  law.'  Does 
the  fteedom  of  a  cltlsen  trmn  Incarceration, 
therefore,  depend  upon  the  action  of  the  Leg- 
islature? We  apprehend  not  He  Is  secure 
from  Imprisonmmt  for  debt  except  upon  a 
refusal  to  surrender  his  estate  for  the  im- 
eflt  of  his  creditors,  or  there  is  stroi^  pre- 
sumption of  fraud ;  and  until  the  manner  of 
surr^der  is  prescribed  by  law.  Section  16 
[art  2]  forbids  the  quartering  of  troops  in 
the  house  of  the  citizen,  even  In  time  of  war, 
^except  in  the  manner  ivescrlbed  by  law.* 
The  failure  to  prescribe  the  manner  cannot 
destroy  the  prohibition."  In  speaking  of  the 
same  section  of  the  Constitution  of  that  state 
the  Supreme  Court  of  Illinois,  In  a  subse- 
quent case,  said:  "It  la  a  constitutional 
r^ht  of  which  the  party  may  not  t>e  debar- 
red either  by  the  action  or  nonactitm  of  the 
Legislature." 

The  following  provlsltm  of  the  Constitu- 
tion of  Illin<^  has  bean  held  to  be  self- 
enfortring:  "Mo  county,  dty,  township,  sdiool 
district  or  othn  monlcipal  corporation,  shall 
be  allowed  to  become  Indebted  in  any  man- 
ner or  for  any  purpose,  to  an  amount  Indud- 
ing  existing  Indebtedn^,  In  the  aggr^te 
exceeding  five  per  centum  of  the  value  of 
the  taxable  propnty  therein,  to  be  ascertain- 
ed by  the  last  asseswioit  for  state  and  coun- 
ty taxes  taken  previous  to  the  incurring  of 
such  IndebtednesB."  Article  9,  i  12.  Law  et 
al.  T.  People  ex  reL,  87  lU.  SSL  In  part  it 


was  said  in  an  opinion  by  Mr.  Justice  Walk- 
er: "It  lias  also  beeo  repeatedly  held,  and 
Is  regarded  as  settled  doctrine,  Hiat  all  na- 
tive or  pn^bltory  dauaes  of  this  tihaifacter 
found  in  a  Oonstltntion  execute  t^iemselvea, 
as  legislative  proririiHiat  In  the  same  or  oth- 
er language,  prohibiting  the  Incurring  of  mdi 
hidebtedness,  could  bo  no  more  binding  or 
forcible  than  the  Oonstltntion  Itself." 

A  provision  of  the  Oonstltntion  at  Tai- 
nessee  ttiat  **tbe  L^lslatore  shall  have  no 
power  to  authorise  lotteries  tot  any  purpose, 
and  shall  pass  laws  to  prohibit  the  sale  to 
lottery  tl<^ets  in  this  state,"  was  held  to 
be  itself  a  prohibition  of  lotteries.  Bass  t. 
NashvUle,  Meigs  (Tenn.)  421,  33  Am.  Dec.  154. 

In  Mallon  v.  Hyde  (C.  C.)  76  Fed.  SSSy  It 
was  that  the  proviBloD  of  the  Constitu- 
tion of  Washington,  malElng  individually  lia- 
ble an  officer  ot  a  bank  receiving  deposits 
after  be  has  knowledge  of  the  bank's  insol- 
vency, is  self-ezecuting.  And  to  the  same 
effect  is  Rice  v.  Howard,  136  Gal.  43%  69 
Pac.  77,  89  Am.  St  Bep.  168,  in  rdatlon  to 
a  like  provision  of  the  Constitution  of  Cal- 
ifornia. The  donUe  liability  of  stockholders 
of  corporations  established  by  conatltational 
provisions  is  also  held  ^orceabte  without 
legl^tlve  oiactment  in  aid  ot  sadi  jwovi- 
sions. 

In  State  t.  Woodward.  89  Ind.  110.  46  Am. 
R^.  160,  On  oourt  held  that  the  following 
provision  of  the  Oonstltntion  of  that  state 
was  self-enforcing:  "No  lottery  shall  be  au- 
thorized, nor  shall  the  sale  <^  lottery  tkketa 
be  allowed"  In  part  the  court  aald:  "We 
are  of  opinion  that  the  provlBion  la  not  a 
mere  dieck  nimn  future  legislation,  but  an 
absolute  prohibition  of  lotteries  and  the  sale 
of  lottery  tickets.  It  Is  so  fiir  self-executing 
as  to  take  away  any  right  or  authority  that 
might  theretofore  have  existed  to  conduct 
lotteries  or  sell  lottery  titdcets.  Ite  evidoit 
meaning  is  that  frcnn  the  time  of  the  adt^ 
tion  of  the  Coiutltntlon  tlure  should  be  no 
authority  An-  conducting  lotteries,  nor  should 
lottery  tickets  be  sold.  It  needed  I^lslatlon. 
to  be  sure,  to  make  the  conducting  of  lotter^ 
ies  or  the  selling  of  lottery  tlckete  a  crime 
with  a  prescribed  punishment  but  the  pro- 
vision effectually  took  away  any  authority 
timt  ml^t  have  prevtously  existed  to  do 
those  thtaflpL  See  Cooler's  Const  Ltan.  (4th 
Bd.)  pp.  99-102,  and  notes;  also  the  t^nloD 
by  Mr.  Chief  Justice  Sharks,  in  the  case  of 
Brien  V.  Williamson.  7  How.  (Miss.)  14." 

The  great  case  <m  this  subject  is  Brien  t. 
Willlamaon,  7  How.  (Hiss.)  14.  Tbe  Omstl- 
tntlon  ot  Mississippi  <a  1832  provided:  "The 
introduction  of  edaves  Into  tiila  state  as  mer- 
chandise or  fOr  sale  shall  be  prohibited  from 
and  after  the  first  day  of  May,  ^gbtieetk 
hnndred  and  thirty-three:  Provided,  that  the 
actual  settler  or  settlers  shall  not  be  prohib- 
ited from  pundiaslng  slaves  in  any  state  of 
this  Union,  and  bringing  them  Into  this  stato 
for  their  own  Individnal  nne^  until  the  year 
elchteoi  hundred  and  tottj-lkn."  Article  7, 
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f  2.  The  Snpreme  Court  of  tliat  state  held 
said  provision  of  tbe  Constitatlon  to  be  self- 
executing,  and  to  be  a  prohibition  of  tbe 
traflBc  described,  and  that  a  note  given  In 
part  payment  for  a  negro  Imported  b7  tbe 
payee  In  violation  of  said  i^ovlslon  was  void. 
The  court  tliat  decided  that  case  consisted  of 
William  U  Sharkey,  Chief  Justice,  of  Ed- 
ward Turner  and  Alex.  M.  Clayton,  Associ- 
ate Justices.  Mr.  Chief  Justice  Sharic^ 
wrote  the  opinion,  in  the  course  of  which  he 
said  in  part:  "We  hold  the  contract  void  on 
tither  of  two  grounds:  First,  that  the  provi- 
sion in  the  Constitution  of  1832  does  pw  se 
prohibit  tbe  Introduction  of  slaves  Into  this 
state  as  merchandise  or  for  sale.  *  *  *  In 
support  of  our  first  position  it  Is  proper  that 
we  should  inquire  in  the  outset  what  a  Con- 
stitution la,  and  how  It  operates.  It  Is  a  form 
of  government  established  by  the  people,  des- 
ignated for  their  general  welfare  as  a  soci- 
ety and  as  Individuals.  In  the  language  of 
a  learned  jurist,  'It  was  made  by  the  people, 
made  for  the  pec^le,  and  Is  responsible  to 
the  people.'  It  It  but  tbe  frame  and  skele- 
ton of  a  government,  containing  the  general 
outline,  leaving  the  detail  to  be  filled  up  In 
subordination  and  auxiliary  to  the  essential 
and  fundamental  principles  thereby  establish- 
ed. But  It  la  not  on  that  account  the  less 
binding.  It  Is  from  Its  very  flatnre  and  ob- 
ject the  supreme  law  of  the  land,  fixed  and 
unalterable,  except  by  the  power  that  made 
it  It  contains  only  certain  great  principles 
which  are  to  control  In  all  legislation,  and 
extend  tbrough  the  whole  body  politic.  These 
principles  are  of  themselves  laws.  Consti- 
tutions do  not  usually  profess  to  Insure  obe- 
dience by  prescribing  penalties;  they  merely 
declare  the  rule  or  establish  the  principle, 
which  being  paramount,  makes  void  whatever 
Is  repugnant  to  it  Its  mandates  or  principles 
bind  by  a  moral  power.  *  •  *  Oeneral  prin- 
ciples thought  to  be  essential  to  a  free  gov- 
ernment are  declared;  and  (emanating  from 
sovereign  authority)  that  a  mere  declaration 
imparts  to  them  all  the  force  of  a  snpreme 
law.  *  *  •  We  may  safely  assert  without 
the  shadow  of  a  doubt  that  the  convention  did 
intend  that  the  importation  of  slaves  into 
this  state  as  merchandise  should  be  prohib- 
ited after  the  1st  of  May.  1833,  either  by 
force  of  the  constitutional  provision,  or  by 
legislative  enactment,  and  having  so  Intend- 
ed and  declared  it  through  the  Constitution, 
it  became  as  much  a  fundamental  and  fixed 
principle  In  the  government,  as  any  other 
principle  or  provision  whatever.  It  became 
by  that  mere  declaration,  propria  vlgore,  a 
law,  and  whether  It  may  be  supposed  to  be 
defective  in  not  providing  all  the  means  nec- 
CMMry  to  enforce  its  prohibition  makes  no 
difference,  provided  it  can  by  any  means  be 
carried  into  rfCect  E>ven  If  It  was  Intended 
as  a  mandate  to  the  L^islature,  Its  opera- 
tion was  to  be  on  the  citizens  generally.  It 
was  not  designed  aa  one  of  those  provisioni 
which  expend  their  whole  force  In  directing 


and  regulating  the  action  of  tbe  legislative 
body,  but  Its  design  was  evidently  to  protect 
the  people  against  a  supposed  evil.  A  time 
was  fixed  at  which  the  evil  should  be  prohib- 
ited; and  from  that  time  it  was  a  law  in  full 
force.  The  Legislature  could  not  defeat  It 
by  removing  the  prohibition,  and  tbls  shows 
that  It  had  an  existing  operative  force.  Hav- 
ing that  eTtufiiig  (^rative  force,  It  was  not 
liable  to  be  defeated  by  omission.  It  was 
one  of  those  principles  which  require  no  leg- 
islative aid  to  give  it  strength,  althous^  some 
may  think  that  its  strength  was  susceptible 
of  a  more  efficient  application  by  legislative 
aid.  All  fundam^tal  principles,  whether  In- 
herent or  otherwise,  in  any  form  of  govern- 
ment constitute  a  part  of  the  law  of  that 
government  When  the  people  prescribe  their 
constitutional  form  of'  government,  tbey  or- 
dain that  every  part  of  that  form  must  have 
Its  appropriate  effect;  every  principle  Is  to 
be  regarded  as  fundamental  and  self-execut- 
ing." In  bis  great  opinion  (at  page  21  of 
7  How.  [Miss.])  Mr.  Chief  Justice  Sharkey 
also  said:  "The  words  'shall  be,'  when  used 
by  a  lawmaking  power,  are  words  of  enact- 
ment; thev  declare  the  lato." 

The  Mississippi  Court  has  taken  the  same 
view  of  the  law  In  previous  cases,  but  the 
Supreme  Court  of  the  United  States  had  de- 
clined to  follow  the  state  court  in  the  con- 
struction of  tbe  state  Constitution.  Groves 
V.  Slaughter,  15  Pet  449,  10  L.  Ed.  800.  Mr. 
Chief  Justice  Sharkey's  opinion  was  written, 
in  effect  iii  answer  to  the  Supreme  Court  of 
the  United  States.  Oroves  v.  Slaughter  was 
decided  by  a  divided  court,  and  the  several 
opinions  written  therein  show  clearly  that 
the  Judgment  of  the  court  was  the  result  of 
the  exigencies  of  the  slavery  question  and  to 
avoid  the  decision  of  grave  federal  questions. 
Mr.  Chief  Justice  Sharkey's  uiplnlon  was  fol- 
lowed subsequently  In  cases  affected  by  said 
provision  of  the  Constitution  of  Mississippi 
In  Tennessee  (Yerger  v.  Rains,  4  Humph.  2u9) 
and  in  Arkansas  (Moore  v.  Cl&ptoa,  22  Ark. 
125,  128),  and  Its  correctness,  now.  after  the 
slavery  question  has  passed  away  forever,  is, 
I  believe,  tacitly  accepted  bj  even  tbe  coorta 
of  the  United  States. 

In  Illinois  Cent  R.  R.  v.  Ihlenberg,  75 
Fed.  873,  21  C.  C.  A.  646,  34  U  R.  A.  803, 
in  an  opinion  by  Judge  Taft,  It  was  held  that 
a  clause  of  the  Constitution  of  Mississippi, 
which  provided  that  any  knowledge  by  an 
Injured  employ^  of  the  defective  or  unsafe 
condition  of  machinery  should  be  no  defense 
to  an  action  for  injury  caused  thereby,  was 
self-executing.  And  in  Davis  v.  Burke,  179 
U.  S.  399,  21  Sup.  Ct  210,  46  L.  Ed.  249, 
which  was  an  appeal  from  an  order  denying 
a  writ  of  habeas  corpus  to  appelant  who 
had  been  found  guilty  of  murder  In  the  first 
degree,  appellant  objected  to  conviction  on 
the  ground,  among  others,  that  he  had  been 
Illegally  prosecuted  by  information:  (1)  Be- 
cause the  constitutional  provision  of  Idaho 
which  In  terms  permitted  prosecution  by  In- 
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formation  was  not  seif-enfwdng;  and  (2) 
that  the  statute  of  that  state,  known  as  the 
"Information  -  Act**  was  void,  hecanse  not 
passed  In  the  manner  regnlred  by  said  Con- 
stitution. The  court  held  that  said  ctmstl- 
tnti<xutl  proTialon  was  self-enforcing.  Mr. 
Justice  Brown  wrote  the  oi^nlon  of  the  court 
He  said,  in  part:  "Where  a  constltutlonal 
proTlslon  Is  complete  In  Its^  It  needs  no  fur- 
ther legislation  to  put  It  In  force.  *  *  *  In 
other  words,  It  Is  sdf-executing  only  as  tax  ae 
It  18  suBoeptJble  of  execution.  But  whore  a 
Constitution  aseertB  a  certain  right',  or  lays 
down  a  certain  prhuHple  of  taw  or  precedure. 
It  ^eaks  for  the  entire  people  as  their  su- 
preme law,  and  Is  full  authority  for  all  that 
Is  done  In  pursuance  of  Its  proTlslons.  In 
short,  If  complete  In  Itself,  It  executes  Itself. 
When  a  Cmstltutlon  declares  that  felonies 
may  be  prosecuted  after  a  commitment  by  a 
magistrate,  we  undentand  exactly  what  la 
meant,  since  biformatlons  for  the  prosecutlcHi 
of  minor  offenses  are  said  by  Blackstone  to 
be  as  old  as  the  commod  law  Itself,  and  a 
proceeding  before  magistrates  for  the  appre- 
hension and  commitment  of  persons  charged 
with  crime  has  been  the  usual  method  of 
procedure  since  the  adoption  of  the  Constitu- 
tion. It  is  trUe  the  Legislature  may  see  fit 
to  prescribe  In  detail  the  meUiod  of  proced- 
ure, and  the  law  macted  by  it  may  turn  out 
to  be  defective  by  reason  of  Irregularity  in 
Its  passage.  In  such  case  a  proceeding  by 
information  might  be  impeached  In  the  state 
court  for  bu<A  Irregularity,  but  It  certainly 
would  not  be  void  as  long  as  It  was  Author- 
ized the  Constitution.  For  ns  to  say  that 
the  accused  had  been  denied  due  process  ot 
law  would  iUTOlve  the  absurdttv  of  holding 
that  what  the  people  had  declared  to  be  tte 
lata  was  not  the  law.'* 

In  Central  Iron  Works  t.  Penn.  R.  B.,  6 
Pa.  Dlst.  B.  247,  in  an  oplidm  by  John  W. 
Slmonton,  P.  J.,  It  was  held  that  a  provision 
of  the  Gonstltntlon  of  Pennsylvania  was  self- 
enforcing  that  declared  that  "persons  and 
property  transpnied  over  any  railroad  ehall 
be  delivered  at  any  station  at  charges  not 
exceeding  the  charges  for  transportation  of 
persons  and  property  of  the  same  class,  in 
the  same  direction,  to  any  more  distant  sta- 
tion." Judge  Slmonton  said,  among  othor 
things:  "There  are  undoubtedly  many  pro- 
visions In  the  Constitution  which  presuppose 
and  require  legislation  to  carry  them  into  ef- 
fect, but  there  aro  also  many,  effldent  in 
themselves,  which  need  no  aid  from  l^Isla- 
tlon.  Of  these,  article  16,  i  4,  providing  for 
cumulative  voting  for  directors  of  corpon- 
titms,  is  one.  Fierce  v.  Com.,  104'  Fa.  ISO. 
Delivering  the  Opinion  of  the  court  in  this 
case,  Gordon,  J.,  said,  at  page  155:  'But  It 
la  said  this  provision  Is  but  directory,  and 
It  cannot  go  Into  ^ect  without  legislative 
actlMi  directing  the  manner  of  Its  exercise. 
To  this  proposition  we  cannot  assent  •  •  • 
The  constitutional  rlgbt  Is  one  that  belongs 
solely  and  exclusively  to  the  individual  share- 


holder. *  •  •  Legiidatlve  acUon  Is,  tb«e> 
fore,  uncalled  for.  •  •  •  With  the  right 
itmlt  the  Oeneral  Assembly  cannot  meddle.' 
So,  bwe,  the  rlfl^t  consored  the  Constitu- 
tion bdon^  to  each  Indivldnal  sh^^KX,  and 
the  ordinary  inoceas  of  the  courts  is  anqriefOr 
Its  enforcement  l%ere  is,  therefore^  no  ne- 
cessity for  illative  action."  Infurthapart 
Judge  Slmcmton  said:  "Nothli^  could  be  ndd^ 
ed  to  this  (constitutional  provision)  1^  an  act 
of  the  Legislature  which  would  rendo'  It 
more  clear  or  definite  and,  as  was  said  In 
Pierce  v.  Com.,  supra,  it  would  not  be  in  the 
power  of  the  Legtelatnre  to  tiUce  anything 
frmn  It"  Judge  Shoonton  furthw  r^mred 
to  the  fact  that  the  provision  of  the  CiHisti^ 
tntlon  ot  P^msylvania  which  ivohlblts  the 
iamaging  of  private  pn^rty  wttfaont  Jnst 
ccnnpensatlon  had  been  heAA  to  be  seif-eDforo- 
Ing  (City  of  Beading  t.  Althonse^  98  Fa.  400; 
PEedencfes  v.  Goal  Co.,  148  Pa.  817.  23  AO, 
1067);  and  that  no  one  had  contended  that 
the  provision  of  said  Constitution,  providliq; 
that  no  existing  railroad,  canal,  or  -oOust 
transportation  company  should  have  the  ben- 
efit of  a  certain  artide  thereof,  exc^t  on 
coudltlm  of  the  complete  acc^tance  of  aU 
the  provisions  of  said  article,  needed  legia- 
latlon  to  enforce  It;  and  that  no  dalm  had 
ever  been  m&de  that  legislation  was  neces- 
sary to  eitforce  that  inovlsion  oi  said  Co^ 
stltutlon  that  prohibits  the  consolidation  o( 
competing  or  parallel  lines  of  transportation. 

Section  12  of  artlde  12  of  our  Ctmstltation 
clearly  establishes  an  unconditt<mal  short- 
haul  rule,  without  regard  to  direction  or  to 
circumstances  and  condltUms.  Said  section 
declares  that  it  ahaU  be  imlaw/Hl  for  any 
railroad  company  to  diarge  for  the  trans- 
portation of  freight  or  passaigers  a  greater 
amount  for  a  less  distance  than  "the  amount 
charged  tor  any  greato'  distance."  That 
declaratlcm  establishes  a  rule,  and  creates  a 
right  In  every  passenger  and  shipper  to  « 
compliance  with,  and  an  obedience  to,  Its 
terms.  The  dlrectlm  to  the  Legislature  that 
it  pass  suitable  laws  to  enforce  the  rule  es- 
tablished, contained  in  said  section,  did  not 
suspoid  the  rule  ot  Qie  right  ot  passaigen 
and  shli^rs  to  a  compliance  with  its  terms, 
until  the  Legldatnre  should  comply  with  said 
direction  and  pass  such  laws.  Said  sectloo 
has  the  same  force  and  effect  as  If  It  read: 
"It  shall  not  be  lawful  In  this  state  for  any 
railroad  company  to  cftorve,  wider  penaJf<es 
wMah  the  General  Aesemb^  »haU  prescribe, 
for  freight  or  passaigen  a  greater  amount 
for  the  transportaticm  of  Uie  same,  tor  a  less 
distance  than  the  amount  charged  for  any 
greater  distance."  Had  said  section  read 
that  way,  Its  effect  as  an  opoatlve  law 
would  have  l>een  too  clear  fOr  controvosy. 
To  my  mind  It  is  equally-  clear  under  the 
present  reading. 

Something  vras  said  In  argument  abont 
said  section  l)elng  too  vague  and  uncertain 
to  be  self-executing.  But  tills  ai^unieit  is 
untenable.  Said  section  Is  not  idendcal  witb 
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the  act  of  1872.  Tbe  former  IndnOes  Iwtti 
freight  and  paasengera,  while  the  latter  ap- 
plies only  to  freight ;  the  former  applies  only 
to  hauls  for  a  greater  distance,  while  the  lat- 
ter Indndes  hauls  both  for  a  greater  and 
tbe  same  distance;  and  tJie  former  applies 
only  to  tbe  short-haul  rale,  while  the  latter 
Includes  both  that  rule  and  a  provision  re- 
quiring equality  of  rates  for  "recelTlng,  han- 
dling, or  delivering  freight  at  different  points" 
on  the  same  road.  All  these  differences  are 
immaterial  so  far  as  concerns  the  point  un- 
der discussion.  The  words  of  the  section  of 
the  Constitution  and  of  the  act  of  1872  in 
deflninff  the  ffreater  haul  are  identieal. 
Jfothinff  is  said  in  either  indicating  direction 
or  condition  and  otroumstances.  The  act  has 
been  nnifomUy  constmed,  In  this  state  and 
In  Illinois,  to  mean  any  direction,  and  any 
and  all  drcumstances  and  conditions,  and 
therefore,  if  the  act  of  1872  is  sufficiently  ex- 
plicit, so,  too,  is  the  section  of  the  Constltn- 
tion. 

In  my  opinion  plaintUTs  judgment  can  be 
sustained  upon  said  provision  of  our  Consti- 
tution, without  the  aid  of  the  act  of  1872. 

The  Judgment  ia  affirmed. 

GANTT,  VALLIANT,  and  I*AMM,  JJ.  con- 
cur.  BURGESS,  FOX,  and  WOODSON,  JJ., 
dissent 

Dissenting  Opinion. — Statement 

WOODSON,  J.  The  respondent  instituted 
this  suit  in  the  circuit  court  of  Lafayette 
county  to  recover  $7,482.43,  overcharges  and 
penalties  alleged  to  be  due  htm  from  appel- 
lant for  its  violation  of  certain  sections  of 
the  Revised  Statutes  of  1899,  regarding 
freight  charges,  for  transportation  of  coal 
from  Myrlck,  Mo.,  to  various  other  towns  in 
this  state.  There  was  a  trial  before  the 
court  without  the  Intervention  of  a  Jury, 
w'hlch  resulted  in  a  Judgment  for  the  re- 
spondent for  the  amount  sued  for,  and  the 
appellant  duly  prosecuted  Its  appeal  to  this 
court 

The  facts  are  undisputed,  and  are  snbstan- 
tially  as  follows:  The  respondent  Is  a  coal 
miner  and  shipper  at  Myridc,  Mo.,  and  ap- 
pellant Is  a  railroad  corporation  duly  organ- 
teed  and  incorporated  under  the  laws  of  this 
state;  that  Myrlck  and  the  other  towns  men- 
tioned are  located  along  the  line  of  said  rail- 
road; that  respondent  made  divers  ship- 
ments of  coal  over  said  road  to  the  said  vari- 
ous towns.  The  suit  Is  to  recover  overcharg- 
es and  penalties  for  the  alleged  violation  of 
sections  112S  and  1160,  Rev.  St  1899,  pro- 
hibiting railroads  from  exacting  a  higher  toll 
for  carrying  freight  from  one  point  to  anoth- 
er in  the  state  than  they  charge  for  the  same 
class  and  quantity  of  freight  carried  a  great- 
er distance.  The  appellant  collected  of  re- 
spondent certain  sums  In  excess  per  ton  for 
said  shipments  than  It  did  for  same  class 
and  quantity  of  coal  shipped  for  longer  dis- 
tances, aggregating  the  sum  sued  for.  At 


the  close  of  the  testimony  counsel  for  the 
plalntUr  prayed  the  court  to  grant  the  fol- 
lowing Instruction  on  the  part  of  the  plain- 
tiff: "The  court  declares  the  law  to  be  that 
upon  the  pleadings  and  the  evidence  herein 
the  finding  and  Judgment  must  be  for  the 
plalntlfT,"  which  was  by  the  court  given.  To 
the  giving  of  which  Instruction  on  tbe  part 
of  the  plalntilT,  the  defendant  by  Its  counsel 
then  and  there  dnly  excepted. 

Opinion. 

1.  The  respondent  bases  his  cause  of  action 
upon  secUons  1126  and  1160,  Rev.  St  1899, 
which  are  as  follows; 

"Sec.  1126.  No  railroad  corporation  or- 
ganized or  doing  business  in  this  state,  under 
any  act  of  Incorporation  or  general  law  of 
th^  state  now  in  force,  or  which  may  be 
hereafter  enacted,  shall  directly  or  Indirectly 
charge  or  collect  for  the  transportation  of 
goods,  merchandise,  or  property  on  Its  road 
for  any  distance,  any  larger  or  greater 
amount  as  toll  or  compensation,  than  Is 
charged  or  collected  for  the  transportation 
of  similar  quantities  of  the  same  class  of 
goods,  merchandise  or  property  over  a  great- 
er distance  upon  the  same  road,  nor  shall 
sncb  corporation  charge  different  rates  for 
receiving,  handling  or  delivering  freight  at 
different  points  on  its  road  or  roads  connect- 
ed therewith,  which  It  has  a  right  to  use,  nor 
shall  any  such  railroad  corporation  charge  or 
collect  for  the  transportation  of  goods,  mer- 
chandise or  property  over  any  portion  of  its 
road  a  greater  amount  as  toll  or  compensa- 
tion than  shall  be  chained  or  collected  by  It 
for  the  transportation  of  similar  quantities 
of  the  same  class  of  goods,  merchandise  or 
property  over  any  other  portion  of  Its  road 
of  equal  distance;  and  all  such  rules,  regu- 
lations or  by-laws  of  any  railroad  corpora- 
tion, as  fix,  prescribe,  or  establish  any  great- 
er toll  or  compensation  than  is  hereinbefore 
prescribed,  are  hereby  declared  to  be  void." 

"Sec.  1160.  Any  railroad  corporation  which 
shall  fix,  demand,  take  or  receive  from  any 
person  or  persons  any  greater  toll  or  compen- 
sation for  the  transportation,  receipt  han- 
dling or  delivery  of  goods  or  merchandise,  In 
violation  of  the  provisions  of  this  article^ 
shall  forfeit  and  pay  for  any  such  offense 
any  sum  not  exceeding  one  thousand  dollars, 
and  costs  of  suit  including  a  reasonable  at- 
torney's fee,  to  be  taxed  by  any  court  where 
the  same  Is  heard  by  appeal  or  otherwise,  to 
be  recovered  by  dvtl  action  by  the  party  ag- 
grieved. In  any  court  having  Jurisdiction 
thereof;  and  any  officer,  agent  or  employfr 
of  any  such  railroad  corporation  who  shall 
knowingly  or  wilfully  violate  the  provisions 
of  this  article  shall  be  liable  to  the  penalties 
preecrlbed  In  this  section." 

It  will  throw  some  light  upon  the  legal 
propositions  Involved  in  this  suit  if  we  will 
bear  In  mind  the  history  of  this  legislation. 
The  two  sections  above  quoted  were  original- 
ly enacted  In  1872,  and  were  sections  1  and 
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4  Of  that  act  (Lavs  1872,  pp.  6d,  70).  Wltb- 
OQt  altffiatlon  tlM^  were  brou^t  forward 
and  Incorporated  In  Uie  Rerlsed  Statutes  of 
1879,  and  are  therein  nnmbered  sections  820 
and  822,  respectively.  They  were  again 
brought  forward  without  anj  change  Into  the 
Revised  Statutes  of  1889,  and  are  sections 
2029  and  2663,  and  wwe  in  like  manner 
brought  forward  into  the  Revised  Statutes  of 
189%  and  are  now  sectUms  1126  and  1160. 
Briefly  stated,  sectloia  1  and  4  of  the  act  of 
1872  have  beax  brought  forward  titrough 
the  revisions  of  the  statutes  without  change 
down  to  and  indndlng  the  Revision  of  1809, 
and  are  numbered  therein  sectlcms  1126  and 
1160:  The  appellant  assails  the  constttntkoi'- 
allt?  of  those  statutes  for  the  reason  that 
th^  w^  not  enacted  In  accordance  with 
ttie  requlremmtB  of  section  82,  art  4,  of  the 
Gonstltutlon  of  1865.  That  section  r«idB 
as  follows:  "No  law  enacted  by  the  Qenmal 
Assonbly  shall  relate  to  more  than  one  sub- 
ject, and  that  shali  be  expressed  in  the  title; 
but  If  any  subject  «nbraced  In  an  act  be  not 
expr»ed  In  the  title,  such  act  shall  be  voSA 
only  as  to  so  much  thereof  as  Is  not  so  ex- 
pressed."  The  title  to  the  act  of  1872  Is  as 
follows:  "An  act  to  preroit  unjust  discrim- 
ination and  otortlon  In  the  rates  to  be 
charged  by  the  dlffereht  railroads  In  this 
states  for  the  transportation  of  frdght  on 
said  roads." 

The  appellant  contoids  that  the  title  of 
the  act  Is  directed  agalust  unfuat  dUorimt- 
nations,  while  the  act  Itself  prohibits  oU  dic- 
cHmtnationa  whether  fiut  or  vnfuat.  The 
appellant  hulsts  that  If  the  validity  of  that 
act  is  tested  by  the  eonstltntlonal  provision 
before  quoted,  then  that  portion  ct  the  act 
which  prohibits  ail  discrimination  Is  void 
and  InoperaUv)^  for  the  reason  it  Is  not  men- 
tioned In  the  title  of  the  act 

The  title  of  the  act  of  1872  does  not  pur- 
port to  prohibit  all  dlscrlmlnatim  In  the 
transportation  of  fright,  but  In  express 
terms  directs  its  Inhibition  against  vnjutt 
dlBcrimlnati<m  only.  The  principle  of  mentto 
unius  ezdusio  alterlns  applies  her^  and  th«e 
Is  no  possible  escape  from  the  ccmcluslon 
that  all  dlscrlmiuatlon  la  not  embraced  In 
the  titie  of  the  act  of  1872.  Having  ^own 
that  the  title  of  the  act  In  question  does  not 
prohibit  oU  discrimination  railroads  In 
the  shipment  of  freight.  It  would  seem  to  be 
useless  to  cite  authorities  to  sustain  the 
proposition  that  such  portl<m  of  the  act 
which  attempts  to  do  so.  Is,  In  the  langn^ 
of  the  Ckmstitutlon,  "void"  and  ln(^>erative; 
but  since  the  majorl^  of  the  court  enter- 
tain different  views  regarding  the  legal  ques- 
tions invfdved  In  this  case^  I  feel  called  upon 
to  fortify  each  and  every  proposition  that  I 
shall  presoit  hoeln  wltii  an  abundance  of 
authority.  In  consideration  of  that  provi- 
sion of  the  GonsUtnthm,  this  court  In  the 
nm  of  St  Zionis  v.  Weits^  ISO  Mo.,  loc 
clt  616,  81  8.  W.  1040,  used  the  foUowlng 
language:  The  evident  object  of  the  organic 


law  relative  to  the  titie  of  an  act  was  to 
have  the  titie  like  a  gaide  board— Indicate 
the  genual  contents  of  the  bill,  and  contain 
but  one  general  subject  which  might  be  ex- 
I^assed  In  a,  few  or  a  greater  number  of 
words.  If  those  words  mly  constitute  one 
gmenl  subject,  If  they  do  not  mislead  as 
to  what  the  bill  contains,  if  theiy  ax«  not 
designed  as  a  cover  to  vldous  and  incongru- 
ous  legislation,  then  the  titie  can  stand  aa 
Its  own  merits  Is  an  honest  title  and  does 
not  Impinge  m  constitutional  prohlbltlau." 
That  great  ooosUtntlonal  lawyer,  Cbiet  Jna- 
tlce  CkH>Iey,  In  treating  this  same  question,  in 
his  valuable  work  on  Constitatlonal  Umita- 
tiona,  at  page  206  (7th  Bd.),  used  this  lan- 
guage: "It  may  therefore  be  assumed  as  set- 
tled that  the  purpose  of  these  provlstaoa 
wss:  *  •  •  second,  to  i»evait  surprise  or 
fraud  nptm  the  Legislature  hy  means  of  pro- 
vlslons  In  bills  of  which  the  tiUes  gave  no 
lntimati<m,  and  which  m^^t  therrfore  be 
overlooked  and  carelessly  and  unt^itlanally 
aitopted;  and,  third,  to  fairly  apprise  tiie 
people  tiirou^  such  publication  (rf  legislatlTe 
proceedings  as  Is  usually  made,  of  the  sub- 
jects of  legislation  that  are  being  cousidend, 
in  order  that  they  may  have  opportunity  of 
being  heard  thereim,  by  petition  or  oth«^ 
wise,  if  tbey  shall  so  desire."  And  continu- 
ing, on  page  212,  he  says:  '^e  courts  can- 
not  enla^  tiie  scope  of  the  titie.  They  are 
vested  with  no  dispensing  power.  The  Con- 
stitution has  made  the  titie  the  cmcluslTe 
index  to  the  legislative  taitent  as  to  what 
shall  have  operation.  It  is  no  answor  to 
say  that  the  title  might  have  beoi  more  ccnn- 
prehensira^  If  in  fact  the  Legislature  had  not 
seen  fit  to  make  it  so.  Thus,  'an  act  oon- 
cemlng  promissory  notes  and  bills  of  ex- 
change' provided  that  all  promissory  notes, 
bills  of  ezdiange,  or  other  inttntmenta  fit 
wrttinff,  for  the  payment  of  mon^  or  tor 
the  delivery  of  specific  articles^  or  to  convey 
property,  or  to  p^orm  any  otiier  stipula- 
tion therein  mwtloned,  should  be  negoUU>Ie. 
and  assignees  of  the  same  might  sue  thereon 
in  tiielr  own  names.  It  was  bdd  that  tlUa 
act  was  void  as  to  all  the  inatnunents  mo- 
tioned therein  except  promtesory  iiofes  amd 
hiUa  of  eefohatige;  though  it  vras  obvloiiB  it 
would  have  beoi  euy  to  frame  a  titie  to  the 
act  which  would  have  unbraced  them  all. 
and  which  would  have  been  unobJectiCHiable." 

This  same  question  came  btfore  this  court 
again  in  the  case  of  State  v.  Ferslnger,  7S 
Mo.,  and  on  page  347  it  used  this  langoage: 
"We  are  of  the  oplnlm  that  ttie  motion  to 
quash  was  i>roper^  sustained  for  the  reaaim 
that  the  said  act  was  entiUed  "an  act  to 
change  the  penalty  for  disturbance  of  the 
peace.'  This  title  only  authorised  the  pas- 
sage of  an  act  diangfaig  the  poialty  for  sndi 
disturbances  of  the  peace  as  were  thai  by 
law  declared  punlshaUe.  The  said  act  of 
1870  [Laws  iSTQ,  p.  46],  while  It  changed  the 
punlshmoit  fOr  muAk  offoises,  went  further 
and  undertook  to  amend  the  act  of  1S6S 
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{Lavs  1S0S,  Sk  81]  BO  changinff  It  as  to 
make  it  an  offense  for  one  person  to  ditturb 
the  peace  of  anothw  person.  Wblle  the  ti- 
tle of  the  act  embraced  but  one  subject,  naffle* 
ly,  a  change  of  the  penalty  for  disturbing 
the  peace,  the  body  of  the  act  not  only  In- 
cluded that  subject,  bnt  also  another,  viz., 
amending  the  law  bo  as  to  make  that  a  dis- 
turbance of  the  peace  under  the  act  of  1S70. 
which  was  not  an  offense  under  tb.e  act  of 
1868.  It  therefore  follows  that,  as  the  act 
of  1870  embraced  two  aubjecta,  one  of  which 
was  not  expressed  In  its  titl^  it  Is  rlolatlre 
of  the  thirty-second  section,  art  4,  of  the 
Constitution  of  1865,  and  void  as  to  ho  much 
thereof  as  is  not  expressed  In  the  title." 

The  act  of  1872,  now  under  consideration, 
is  a  rerbatlm  copy  of  an  act  passed  by  the 
L^islature  of  Illinois  In  1871.  At  the  time 
of  its  enactment  that  state  had  a  similar  con- 
atltational  provision  to  ours,  and  Is  as  fol- 
lows: "The  General  Assembly  shall  pass 
laws  to  correct  abuses  and  prevent  unjust 
discrimination  and  extortion  in  the  rates  of 
freight  and  paasenger  tariffs  on  the  different 
railroads  in  thla  state,  and  enforce  such  laws 
by  adequate  i>enaltles,  to  the  extent.  If  neces- 
aary  (or  that  purpose,  of  their  pn^rty  and 
franchisea."  Section  IS,  art  11,  Const  111. 
1870.  In  obedience  to  that  conatitutlonal 
command,  the  Legislature  of  that  state  pass- 
ed the  act,  of  which  the  one  in  question  is 
an  exact  copy,  and  the  title  of  that  was  as 
follows :  "To  prer^t  unjust  discriminations 
and  extortions  in  the  rates  to  be  charged  by 
the  different  railroads  in  this  state,  for  the 
transportation  of  freight  on  said  roads."  The 
question  we  now  have  before  us  came  before 
the  Supreme  Court  of  Illinois  In  the  case  of 
the  Chicago  &  Alton  Railroad  Co.  t.  People 
€7  III.  11,  16  Am.  Rep.  699,  and  In  passing 
upon  the  constitutionality  of  that  act,  that 
court  used  this  language:  'This  provision 
expressly  directing  the  Legislature  to  pass 
laws  to  prevent  unjust  discrimination  Is  a 
recognition  of  the  palpable  fact  that  there 
may  be  discriminations  which  are  not  un- 
just, and  by  Implication  It  restrains  the  pow- 
er of  the  Legislature  to  a  prohibition  of  those 
which  are  unjust.  That  that  was  undoubt- 
edly the  object  of  the  Legislature  In  passing 
the  existing  law  is  clearly  shown  by  Its  ti- 
tle. But  the  act  itself  goes  further.  It  for- 
bids any  diacrlmlnatioQ  whatever  under  any 
circumstances,  and  whether  just  or  unjust 
In  the  charges  for  transporting  the  same  class 
of  freight  over  equal  distances  ev^  though 
moving  in  oppoalte  directions,  and  does  not 
permit  the  companies  to  sflow  that  the  dis- 
crimination Is  not  unjust  •  •  *  Before 
this  act  can  be  enforced  It  should  be  so  amend- 
«d  as  to  correspond  with  the  requirement  of 
the  Constitution  by  directing  Its  prohibitions 
against  unfiut  discriminations." 

When  we  consider  that  the  Supreme  Court 
of  Illinois  luiB  held  the  act  of  which  ours  Is 
a  copy  to  be  unconstitutional,  and  the  fact 
that  laid  opinion  Is  In  harmtmr  with  the 


many  dedalons  of  this  court,  involving  simi- 
lar statutes  and  constitutional  providons,  and 
fortified  and  reinforced  as  they  are  by  Chief 
Justice  Cooley's  great  work,  it  seems  to  me 
tliat  there  is  no  logical  escape  from  the  con- 
clusion that  the  act  of  1872,  In  so  far  as 
It  prohibited  all  dlscrlmlnatlona  made  by  a 
railroad  in  the  transportation  of  freight  was 
unconstitutional  and  void.  These  views  are 
supported  by  the  following  cases  from  this 
court :  State  ex  reL  v.  Lafayette  County,  41 
Mo.  39;  State  t.  Great  Western  Coffee  Co., 
171  Mo.  634.  71  S.  W.  1011,  94  Am.  St  Rep. 
802 ;  City  of  Kansas  v.  Payne,  71  Mo.  169 ; 
SUte  ex  rel.  t.  Baker,  129  Mo.  482,  31  S. 
W.  924;  Wttzmann  v.  Railway  Ca,  131  Mo. 
612,  33  S.  W.  181 ;  fihlvely  v.  Lankford,  174 
Mo.  636,  74  S.  W.  885;  Dart  v.  Bagley,  110 
Mo.  42,  19  S.  W.  811 ;  In  re  Hauck,  70  Mich. 
396,  88  N.  W.  209;  Callaghan  v.  Judges  of 
Superior  Court,  69  Hlch.  «10,  26  N.  W.  806; 
28  Am.  ft  Eng.  Sue.  <tf  Law  ^  Ed.)  pp. 
679  and  690. 

2.  In  the  previous  paragraph  of  this  opin- 
ion we  have  assumed  that  the  learned  coun- 
sel for  respondent  was  correct  In  his  con- 
tention that  the  act  of  1872,  from  which  sec- 
tions 1126  and  1160  of  the  Revised  Statutes 
of  1809  are  literally  copied,  was  enacted  for 
the  purpose  of  preventing  railroad  companies 
from  making  discriminations  In  the  ehlpment 
of  freight  over  their  roads.  My  Associate,  in 
his  opinion,  has  adopted  that  same  view  of 
that  act,  but  with  all  due  respect  for  his 
ability,  learning,  and  Judicial  experience.  I 
feel  constrained  to  entirely  disagree  from  the 
concluBlons  herein  reached;  and,  If  I  am 
right  in  my  construction  of  that  act,  It  is 
not  only  unconstitutional  upon  the  grounds 
stated  In  paragraph  1  hereof,  but  for  two  oth- 
er equally  valid  reasons,  which  I  will  now 
proceed  to  state. 

It  should  be  borne  in  mind  that  the  Con- 
stitution of  1866  was  perfectly  silent  upon 
the  questlona  Involved  In  this  litigation,  nor 
was  there  any  l^slatlon  upon  those  matters 
until  the  act  of  1872  was  passed.  All  freight 
and  passenger  traffic  over  railroads  prior  to 
that  time  was  governed  by  the  conunon  law, 
which  allowed  common  carriers  to  make  rea- 
sonable and  Just  discriminations  In  the  trans- 
portation of  freight  and  passengers.  4  El- 
liott on  Railroads,  ||  1467,  1565,  1676;  17 
Am.  Eng.  Edc  of  Law  (2d.  Ed.)  p.  135 ;.  2  Hut- 
chinson on  Carriers  (3d  Ed.)  H  021,  588,  and 
580;  Railroad  Commissioners  v.  Weld,  96 
Tex.  394,  73  S.  W.  629.  Now,  the  body  of 
the  act  of  1872  did  not  say  a  word  about 
Just  or  unjust  discrimination  in  the  transpor- 
tatlou  of  freight ;  nor  is  there  any  language 
contained  in  the  act  which  prohibits  either 
Just  or  unjust  discrimination,  but  left  the 
shli^r  and  carrier  in  that  regard  juat  where 
the  common  law  placed  them,  with  the  ex- 
ception as  to  short  or  long  hauls.  Section 
1  of  the  act  of  1872  only  prohibited  railroad 
companies  from  charging  more  for  a  short 
haul  than  for  a  long  one^  almg  all  portions 
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of  Ita  lines,  and  has  no  reference  directly  or 
remotely  to  the  question  of  discrimination. 
Section  2  defined  the  meaning  of  the  words 
"railroad  corporations/*  as  used  In  the  act; 
section  3  was  to  prevent  the  increase  of  tariff 
rates  above  what  they  were  the  year  pre- 
Tlons;  section  4  prescribes  the  penal^  for 
the  violation  of  the  provisions  Of  the  act; 
and  section  6  is  an  emergency  clause. 

The  first  constitutional  provision  adopted 
by  this  state  upon  this  question  Is  section  12 
of  article  12  of  the  Ck>nstItutlon  of  1873, 
which  reads  as  follows:  "Sec.  12.  Dlecrlm- 
inatioo  Prohibited— Commutation  Tickets. 
It  shall  not  be  lawful  In  this  state  for  any 
railroad  company  to  charge  for  freight  or 
passeogers  a  greater  amount  for  the  trans- 
portation of  the  same,  for  a  less  distance 
than  the  amount  charged  for  any  greater  dis- 
tance ;  and  suitable  laws  shall  be  passed  by 
the  General  Assembly  to  enforce  this  provi- 
sion; but  excursion  and  commutation  tick- 
ets may  be  Issued  at  special  rates."  Clear- 
ly, this  provision  is  fashioned  after  the  act 
of  1872,  and  was  laying  one  of  the  two  cor- 
ner stones  upon  which  the  Legislature  was 
commanded  to  base  a  system  of  laws,  which 
would  "correct  abuses  and  prevent  unjust 
discrimination  and  extortion  in  the  rates  of 
freight  and  passenger  tariffs  on  the  differ- 
ent railroads  in  this  state."  But  taken  by 
Itself,  this  section  of  the  Constitution  is  not 
so  comprehensive  in  its  provisions,  commands, 
and  injunctives  as  were  those  of  the  act  of 
1872.  Neither  that  section  nor  that  act  pro- 
hibits discriminations  in  the  transportation 
of  freight  and  passengers,  bnt  were  for  the 
purpose  of  preventing  railroads  from  charg- 
ing more  for  a  short  haul  than  they  charged 
for  a  long  haul,  which  applied  to  everyone 
without  discrimination,  and  if  It  was  not  for 
section  14  of  the  same  article,  I  suppose  It 
would  not  be  serlbusly  contended  that  a  rail- 
road company  would  not  have  a  perfect  legal 
right,  barring  the  common-law  rule,  to  dis- 
criminate In  favor  of  one  person  against  an- 
other, in  furnishing  cars  and  in  receiving 
and  delivering  freight;  nor  from  charging 
one  person  the  same  price  for  carrying  freight 
500  miles  that  It  charged  another  for  carry- 
ing the  same  amount  and  quality  a  distance 
of  50  miles,  or  from  charging  one  person  the 
same  price  for  a  short  and  a  long  haul,  and 
charging  another  a  higher  or  lower  price  for 
carrying  the  same  quantity  and  quality  of 
freight  the  same  distance.  If  there  are  any 
such  Inhibitions  couched  In  either  the  act 
of  1672  or  in  the  said  section  12  of  the  Con- 
stitution, I  have  been  unable  to  find  them. 
But  in  order  to  prevent  Just  such  discrimina- 
tions as  above  pointed  out,  section  14  of  the 
same  article  of  the  Constitution  was  adopt- 
ed, which  is  as  follows:  "Sec.  14.  Railways, 
Public  Highways — Iaws  Against  Eixtortion, 
etc  Railways  heretofore  constructed,  or  that 
may  hereafter  be  constructed  In  this  state, 
are  hereby  declared  public  highways,  and 
railroad  companies  common  carriers.  The 


General  Assembly  shall  pan  laws  to  correct 
abuses  and  prevent  unjust  dlacrimlnatton  and 
extortion  In  the  rates  of  freight  and  passen- 
ger tariA  on  the  dlffereot  railroads  In  thla 
state,  and  from  time  to  time  jnss  laws  es- 
tablishing reasonable  maximum  rates  <iS 
diarges  for  the  transportation  of  passoigers 
and  freight  on  said  railroads,  and  enforce  all 
such  laws  by  adequate  penalttee.** 

When  we  consider  sections  12  and  14  to- 
gether, which  we  must  do  In  order  to  get  at 
the  intention  of  the  framers  of  the  Gonstita- 
tlon.  It  is  dearly  seen  that  it  was  their  in- 
tention to  have  the  L^Islature  pass  such 
laws  as  would  not  only  prevent  railroad  com- 
panies from  discriminating  in  furnishing  cars, 
receiving  and  delivering  freight,  but  also  to 
prevent  all  unjust  and  unreasonable  discrim- 
inations among  shippers  in  the  short  and  long 
hauls ;  bnt  neither  of  said  sections,  nor  both 
construed  together,  were  intended  to  pre- 
vent Just  and  reasonable  dlscrimlnatloiis 
within  the  limitations  of  those  sections  and 
laws  thereafter  to  be  enacted  in  pursuance 
thereof.  If  it  had  been  the  intention  of  the 
framers  of  the  Constitution  to  prevent  all 
discrimination,  reasonable  and  Just  as  well 
as  unreasonable  and  unjust,  then  why  did 
they  provide  in  both  of  said  sections  that  the 
Legislature  should  enact  suitable  laws  to 
carry  Into  effect  these  provisions?  If  the  in- 
tention had  been  to  prohibit  all  discrimina- 
tion, then  why  did  they  not  so  state  to  so 
many  words  in  the  Constitution,  and  at  the 
same  time  declare  such  provisions  to  be  self- 
enforcing?  By  so  doing  all  the  legislation 
we  have  upon  those  subjects  and  the  com- 
plications and  litigation  that  have  grown  out 
of  same  could  and  would  have  been  avoided. 
But  the  fact  that  the  Constitution  did  not  so 
provide,  taken  in  connection  with  its  command 
to  the  Legislature  to  enact  suitable  laws  to 
carry  into  effect  those  provisions,  and  to  pre- 
vent unreasonable  charges  and  unjust  discrim- 
ination and  extortion,  Indicate  to  my  mind 
that  it  was  never  the  Intention  to  prevent  ]nst 
and  reasonable  diaiges  and  discriminations 
within  the  constitutional  and  statutory  lim- 
itations then  fixed,  or  thereafter  to  be  estab- 
lished. And  it  should  also  be  borne  in  mind 
that  the  constitutional  provisions  under  con- 
sideration were  adopted  not  becatue  the  L^eff- 
islature  did  not  previouslv  po9$em  ample 
power  to  enact  such  laws  at  looitfd  prevent 
the  abuses  therein  denounced,  bnt  vere  In- 
tended as  a  command  to  the  Legislature  to 
enact  such  laira  as  would  prevent  the  abu^ex 
therein  mentioneS,  and  at  the  same  time  place 
limitations  upon  the  power  of  the  L^iala- 
tute  in  fixing  rates  to  be  charged,  and  pro- 
hibiting it  from  fixing  a  rate  wbldi  woald 
be  below  what  was  reasonable  and  Just,  and 
thereby  withdraw  from  tbe  Legislature  the 
power  to  fix  rates  which  would  be  confisca- 
tory under  the  provisions  of  the  state  and 
federal  Constitutions.  McCully  t.  Railroad. 
212  Mo.  1,  110  S.  W.  711;  Railroad  v.  Smith. 
173  U.  8.,  loc.  dt  687,  688k  19  Sup.  Gt.  S6Sb 
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43  L.  Ed.  8B&  The  Ooiwtltation,  by  com- 
manding Uie  LeglaUitiixe  to  pan  suitable  lawa 
to  correct  tbe  abuBee  and  actorttons  tbweln 
mentioned,  and  which  had  been  practiced  by 
many  of  the  xoada  in  ttins  and  collecting 
rates,  «e  more  totended  tAerefty  to  auauh 
all  ditoriminttUotu  than  it  did  lo  proMMt  the 
coUeotion  of  oU  rote*  and  foil*,  becanse  the 
very  same  langnage  of  the  section  which  is 
directed  at  the  one  la  directed  at  tbe  other, 
and  both  are  found  in  the  Mme  eiauM  and 
aenteitee  of  mM  seoMon  H ;  and  what  applies 
to  one  most  of  necessity  apply  to  tite  oth«. 
Had  the  framers  of  the  Oonstttntl(m  Intend- 
ed to  prohibit  the  collections  of  all  tolls  for 
carrylnK  fireli^t  and  passengers,  then  that 
proTlBion  of  the  state  Cknutltntion  wonldhare 
been  clearly  Told  under  article  5  of  tbe  fonr- 
teentfa  amendment  of  tAe  Gonstltntion  of  the 
United  States,  which  iworldes  that  private 
property  sliaU  not  be  taken  for  pnbllc  use 
withont  jnat  compensation.  Railroad  t. 
Smith,  sopra.  Soch  a  provision  would  be 
confiscatory  In  Its  nature,  and  violative  of 
the  Oonsdtntlon  of  the  United  States  Then 
by  parity  of  reasoning,  if  it  waa  not  the  In- 
tention  to  abolish  all  tariff  rates,  then  It  was 
not  the  Intmtlon  to  prohlMt  all  discrimina- 
tions. Clearly,  It  was  the  intention  of  the 
framers  of  the  Gonstitntlffli  to  abolish  only 
nnreasoraable  and  extortionate  rates*  and  aU 
unjust  and  unreasonable  dlscriminatlimB  In 
the  transportatkm  of  freight  and  passengers. 
Chicago  &  Alton  B.  B.  Co.  v.  People,  G7  111. 
11,  16  Am.  Rep.  699.  The  Constitution  com- 
manded the  Legislature  to  oiact  such  laws 
as  would  carry  Into  efliBCt  those  prorlslons, 
and  In  obedlmce  to  that  mandate,  and  with- 
in tbe  limitations  preacrUwd,  it  attempted 
to  coaet  sncb  legislation  as  would  prevent 
the  collection  of  extortionate  rates,  and  from 
making  unjust  and  unreasonable  discrimina- 
tions by  fixing  maximum  rates;  and  in  or^ 
der  to  carry  Into  effect  those  rates  tbe  Leg- 
islatare  also  created  tbe  board  of  reread 
and  warehouse  commlsstoners,  with  power  to 
regulate,  fix,  and  publish  schedules  of  toH» 
to  be  charged  for  transportation  of  freight 
and  passmgers,  which  were  to  be  binding 
upon  the  companies  until  readjusted,  or  set 
aside  by  the  Judgment  of  some  proper  court, 
and  passing  many  other  statutes  prescrib- 
ing the  rights,  irawers  and  duties  of  such  rail- 
road companies.  Sections  1136,  1137,  1138, 
Ber.  St  1899 ;  McOrew  v.  Mo.  Pac  By.  Co., 
114  Mo.  210,  21  S.  W.  463;  Ballroad  v.  Smith, 
supra;  McCuIly  v.  Railroad.  212  Mo.,  loc.  dt. 
17,  18,  110  >S.  W.  711 ;  Winsor  Coal  Co. 
C.  &  A.  By.  Co.  (C.  C.)  52  Fed.  716;  Cohn  v. 
St.  Louis  A  Iron  Mountain  By.  Co.,  181  Mo. 
30.  79  S.  W.  961. 

Now,  if  our  Interpretation  of  tbe  act  of 
1872  is  sound,  and  If  viewed  in  the  light  of 
said  constitutional  provlslonB  12  and  14,  then 
we  are  unable  to  see  how  It  can  be  contend- 
etX  that  said  act  either  prohibits  Just  or  un- 
just dlwrimlnation,  or  that  If  that  had  been 
tbe  intuition  of  the  Legislature,  then  it  would 


have  been  Invalid  under  those  constitutional 
provisions,  after  their  ad<^ptlon.  In  brevity, 
I  do  not  believe  it  was  the  Intention  of  the 
Legislature,  by  the  act  of  1872,  to  prohibit 
either  juat  or  unjit$t  dUoHmlnatUM  In  the 
transportation  of  freight  orer  railroads,  for 
the  reason  that  there  la  nothing  in  the  body 
of  the  act  whk^  refer*  even  remotelv  to  that 
aubfeet ;  but  conceding  for  argument's  sake 
that  such  waa  the  iutentUm  of  the  Leglsla- 
tnrOk  then,  in  my  opinion.  It  was  abrc^ted 
and  annulled  by  the  adoption  ot  the  Consti- 
tution of  1875.  niat  being  tm^  the  act  is 
void,  first,  because  the  titie  of  tin  act  refers 
to  one  subject;  namdy,  "unjust  dlserimlna- 
tions,"  while  tbe  body  of  the  act  refers  to 
an  entirely  different  subject,  to  wit,  tite  short 
and  loi«  haul,  wlildi  is  a  clear  departure 
from  the  title  of  the  bill,  and  for  that  rea- 
son It  la  obviously  unconstitutional  and  void, 
because  the  subject  of  the  act  Is  not  repress- 
ed in  the  title  thereof,  as  commanded  by  seo- 
tloi^  32  of  article  4  of  the  Omstitutlon  of 
1865;  and,  second,  because  ena  it  valid 
whm  enacted,  it  was  repealed  and  annulled 
by  the  adi^tlfui  of  the  Constitution  of  1875. 
Tbia  is  not  only  the  plain  meaning  of  the 
language  employed  in  the  act  (tf  187%  and 
In  the  constitutional  provisions  menttoned, 
but  it  Is  the  sound  and  common-sense  Inter* 
[wetation  that  baa  bem  placed  upon  them 
1^  the  board  of  railroad  and  warehouse  com- 
ml8sl<mer8,  and  by  every  other  state  ofllc« 
who  has  had  anytiilng  to  do  with  the  admin- 
istration of  tbe  railroad  laws,  and  by  every 
railroad  company  in  the  stat^  from  tbe  time 
of  tbe  passage  of  tbe  act  and  the  adoption 
of  the  Constitution  of  1875  down  to  the  time 
of  the  Institution  of  thla  suit,  with  one  ex- 
ception, and  that  excepUim  is  found  in  the 
case  of  HcOrew  t.  Mbsourl  Pacific  By.  Co., 
177  Mo.  583,  76  8.  W.  995,  which  will  be 
<»nddered  In  a  subsequoit  paragraph  of  this 
(ipinlon.  I  am,  thraefore,  clearly  of  the  opin- 
ion that  the  act  of  1872  was  null  and  void, 
and  had  no  force  or  effect  at  the  thoe  of  tlie 
institution  of  this  suit  because  of  the  three 
reasons  before  stated. 

3.  Aside  from  the  foregoing  obserrations 
regarding  the  interpretation  and  validity  of 
the  act  of  1872  in  the  light  of  sections  12 
and  14  of  the  Constitution,  those  sections 
tiiemselves  demand  a  moat  car^I  considera- 
tion at  the  liands  of  this  court  This  brings 
us  to  the  consideration  of  whether  there  is 
a  conflict,  or  seeming  conflict  between  those 
sections  of  the  Constitution,  and  If  so,  what 
is  the  duty  of  this  court  In  the  premises? 

Section  12  makes  it  unlawful  tor  a  railroad 
company  to  charge  a  greater  amount  "for  a 
less  distance  than  the  amount  charged  for  a 
greater  distance;"  and  section  14  makes  it 
the  duty  of  the  General  Assembly  "to  pass 
laws  to  correct  abuses  and  prevent  unjust 
discrimination  and  extortion  In  the  rates  of 
freight  and  paseengOT  tariffli  on  the  different 
railroads  ta  this  state." 

It  is  to  be  regretted  that  the  proceedings 
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of  the  Constitutional  Convratlon  of  18TO  bave 
never  been  printed,  so  that  the  bench  and 
bar  could  see  the  reasons  given  by  the  fram- 
ers  of  the  Constltutlou  for  the  adoption  of 
the  different  provisions  thereof.  If  we  had 
the  time  and  opportunity  to  investigate  the 
discussion  of  those  matters,  such  Investiga- 
tion might  prove  most  instructive;  but  In 
the  absence  of  sufficient  time  and  opportuni- 
ty to  make  such  an  Investigation,  we  must 
ascertain  from  the  wording  of  those  sections 
of  the  Constitution  their  true  meaning. 
On  the  face  of  the  two  sections  there  appears 
to  l>e  a  seeming  Irreconcilable  conflict.  If 
section  12  is  literally  construed,  It  might  be 
held  to  mean  that  all  discriminations,  as  to 
the  long  and  short  haul,  Just  as  w^  as  un- 
Jtist,  under  all  circumstances  and  conditions, 
are  Int^ded  to  be  prcAibited — In  other  words, 
to  be  a  constitutional  enactment  similar  to 
the  act  of  1872;  while  on  the  other  hand, 
sectiou  14  required  the  General  Assembly  to 
pass  laws  to  correct  abnses  and  prevent  un- 
just discrimination.  If  the  framers  of  the 
Constitution  had  intended  by '  section  12  to 
prohibit  oil  species  of  discrimination,  then 
section  14,  requiring  the  Oeneral  Assembly 
to  pass  laws  to  prevent  unjust  discrimina- 
tion ma  not  only  a  work  of  supererogation, 
as  before  suggested,  bnt  also  created  a  mani- 
fest Incongmlty  in  the  organic  law.  For  It 
could  not  be  true  that  the  lawmakers  intend- 
ed by  section  12  to  prohibit  absolutely  all 
dlscrlnUnatlons,  and  yet  by  section  14  to  au- 
thorize the  General  Ass^bly  to  pass  laws 
that  would  simply  prevent  unjust  discrimina- 
tion. And  the  framers  of  that  Constitution 
must  have  had  in  mind  not  only  the  act  of 
1872,  but  the  decision  of  Judge  Napton  ta 
Sloan  V.  Railroad.  61  Mo.,  loc.  dt  31,  21  Am. 
Rep.  397,  holding  that  it  was  lawful  for  a 
carrier  to  make  Just  discriminations  where 
the  circumstances  and  conditions  were  not 
the  same.  And  likewise  to  have  known  that 
the  Suprone  Court  of  Illinois  had  zecoitly 
decided  that  the  Illinois  statute,  from  which 
the  act  of  1872  was  borrowed,  was  unconstl- 
tntlonal,  because  It  attempted  to  prohibit 
Just,  as  well  ac  unjust,  dIscrlmlnaUon. 

But  whatever  may  have  been  tiie  reason 
that  actuated  the  members  of  the  Constitu- 
tionat  Gonvoitioii,  the  result  is  that  there  la 
an  incongmlty — on  irrecondlable  Inconsist- 
ency—between aecticaa  12  and  14  of  arti- 
<de  12  of  the  Constitution,  and  there  Is  noth- 
ing that  can  now  be  done  except  either  to 
hold  that  the  one  cats  the  throat  of  the 
otha,  and  therefore  the  Constitution  Itself 
Is  a  felo  de  se  (O'Brien  t.  Transit  Co.,  212 
Mo.,  loc  dt  66;  110  S.  W.  70S,  and  cases 
dted),  and  neither  obtains,  oc  else  have  this 
conrt  to  recondle  the  two.  The  two  can  only 
be  reconciled  by  holding  that  the  probibitUnu 
of  section  12  are  fflcplalned.  modified,  and 
made  consonant  with  the  common  law  by  the 
provisions  of  section  14.  In  other  words, 
that  the  lawmakers  explained  in  section  14 
that  bj  section  12  th^  only  intended  to  pro* 


hiblt  unjust  discrimination,  and  that  what 
is  an  unjust  discrimination  is  a  question  for 
the  Legislature.  This  is  perfectly  obvious, 
for  the  reason  that  the  very  same  section  of 
the  Constitution  provides  that  the  Legisla- 
ture shall  "pass  laws  to  correct  abnses  and 
prevent  unjust  discrimination  and  extortion 
In  the  rates  of  freight  and  passenger  traffic" 
Why  the  latter  provision  if  section  12  was 
absolute  and  self-enforcing,  as  has  been  sug- 
gested? This  idea  Is  strengthened  by  the 
fact  that  section  12  Itself  also  provides  that 
the  Legislature  shall  pass  suitable  laws  to 
enforce  Its  provisions,  thereby  showing  the 
Intention  of  the  framers  of  the  Constltutlcm 
to  delegate  to  the  Le^tslatura  the  power  to 
reconcile  the  apparent  conflict  that  exists  be- 
tween tiie  two  sections  by  enacting  statutes 
which  would  avoid  all  extortion  and  unjust 
discrimination  on  the  part  of  railroads,  and 
at  the  same  time  protect  the  interests  of  the 
public  and  the  roads  themselves  by  permit- 
ting them  to  make  Just  and  reaspnable  dis- 
criminations under  the  sanction  and  approv- 
al of  the  State  Board  of  Railroad  and  Ware- 
house Commissioners.  This  view  Is  support- 
ed by  the  dedsion  of  the  Supreme  Court  of 
Illinois  in  the  case  cited  of  C.  &  A.  Railroad 
T.  People,  67  IlL  11,  18  Am.  Rep.  SB&,  and 
also  by  the  dedsion  in  the  case  of  Interstate 
Commerce  Commission  v.  L.  &  N.  Railway 
(G.  C)  73  Fed.  409,  construing  the  Interstate 
Commerce  Act  of  1887  (Act  Feb.  4,  18S7.  c 
104,  24  Stat  379  [U.  S.  Comp.  St  1901, 
31541),  wherein  It  was  held  that  the  trans- 
portation of  goods  involves  the  necessity  of 
doing  Justice  to  three  partly — ^tbe  carrlor. 
the  trader  and  the  public,  the  latter  being 
the  most  Important  of  all — because,  without 
that  consideration,  the  carrier  and  the  trader 
might  be  able  to  create  a  monopoly  In  nspeet 
to  the  necessaries  of  life  by  exdnding  com- 
petition from  shippers  at  a  greater  distance 
from  the  point  of  consumption. 

We  condnde,  therefore,  that  when  eectione 
12  and  14  of  the  Oonstltntlou  are  constmed 
together  It  most  necessarily  be  held  that  Qie 
framers  of  the  Constltutton  did  not  Intend 
to  create  any  incongruity  in  the  orssnlc  law, 
or  Intoid  to  prohibit  all  dlscrlminaticHis  In 
one  breath,  and  only  to  prohibit  onjust  dts- 
crlmlnatlona  In  tin  next,  but  that  the  Int^ 
Ugent  lawyers  and  Judges  that  composed  the 
Constltntional  Convention  of  187S  knew  the 
prior  state  of  tiie  law,  and  Intended  only  te 
l^^ialate  against  or  provide  against,  unjnst 
discrimination.  Unless  this  he  true,  then  we 
must  convict  tiiose  able  gmtiemoi  of  a.  most 
lamentable  mistake,  and,  unless  tiUs  be  tma; 
then  sections  12  and  14  destroy  and  nolUiy 
each  other. 

Bnt  it  has  been  suggested  that  la  tills  ease 
the  Judgment  below  can  be  sustained  whether 
the  act  (tf  1872  was  repealed  b^  tbe  met  of 
1887,  OF  was  sabstituted  by  the  act  of  1887, 
or  not  because  section  12  of  article  12  of  the 
Constitution  is  sdf -tfiforclng^  and  any  ap|ff<»* 
prlate  comuKm-law  remedy  can  be  Invoked 
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to  enforce  It,  and  no  leglsIatlTe  aid  la  neces- 
sary. Tills  Tiew  cannot  be  maintained,  and 
at  the  same  time  give  an;  possible  effect  to 
section  14  of  article  12  of  the  Constitution 
and  to  the  act  of  1887,  passed  pursuant 
thereto.  It  cannot  be  tme  that  the  framers 
of  the  Constitntlou  Intended  section  12  to  be 
self-forcing,  and  at  the  same  time  Intend- 
ed to  make  It  the  duty  of  the  General  As- 
sembly to  paas  laws  preventing  unjust  dis- 
criminations. The  GoTemor  of  the  state  and 
the  GenOTal  Assonbly  of  the  state  hare  ob^- 
ed  the  mandates  of  section  14  and  have  pass* 
ed  an  act  (1887)  which  carries  out  that  re- 
quirement of  the  Constitution.  Now  It  would 
be  a  soledam  to  say  that  the  framers  of  the 
Constitution  had  enacted  a  law  which  would 
be  self-raforcing,  and  which  would  prohibit 
all  discriminations  of  every  kind,  under  all 
circumstances  and  conditions,  and  at  the  same 
time  to  say  that  those  learned  lawmakers 
had  also  devolved  a  duty  on  the  General  As- 
sembly to  enact  laws  that  would  simply  pre- 
vent unjust  discrimination.  It  Is  likewise  a 
solecism  to  say  that  one  Is  absolutely  pro- 
hibited from  doing  an  act,  and  at  the  same 
time  to  say  that  he  may  do  the  act  under 
certain  drcumstandes  and  conditions. 

The  Questions  here  presented  for  consider- 
ation and  determination  are  not  foreclosed 
by  the  decision  of  the  Supreme  Court  of  the 
United  States  In  Louisville  &  NashvlUe  R. 
R.  Co.  T.  Kentucky,  183  U.  S.  608,  22  Sup. 
Ct.  96^  46  Lb  Ed.  206.  These  questions  and 
these  complications  and  contradictions  be- 
tween the  acts  of  1S72  and  1887,  and  the 
provisions  of  sections  12  and  14  of  article 
12  of  the  Constitution  were  not  present  In 
that  case.  The  fourteenth  amendment  to 
tbe  Constitution  of  the  United  States  guar- 
antees to  every  person  due  process  of  law. 
and  no  case  can  be  fbund  decided  by  the 
Snprane  Court  of  the  United  States,  and 
certainly  not  the  case  of  Louisville  &  Nash- 
vUle  B.  B.  Oa  Kentucky,  183  U.  S.  503, 
22  Sop.  Gt  86,  46  L.  Bd.  298,  that  holds 
that  a  perstm  can  be  oonvlcted  of  a  crime  for 
doing  an  act  sncb  as  la  prohibited  by  the  law 
of  187%  and  by  section  12  of  article  12  of 
the  Constitntlon,  and  at  the  same  time  not  be 
guilty  under  the  provision  of  the  act  (tf  1887 
and  under  section  14  of  article  12  of  the 
Oonatitntion.  It  cannot  be  true  Uiat  any 
court  conld  hold  that  a  person  could  be  guU^, 
and  not  suUty  at  the  same  time,  guilty  under 
tbe  act  of  1872  and  under  section  12  afore- 
said, and  not  guilty  under  tbe  act  of  1887 
and  under  section  14  of  article  12  aforesaid. 
Tet  this  Is  tbe  condition  presented  In  this 
case,  and  there  Is  no  solution  for  it  that  will 
stand  the  test  of  common  sense,  reason,  logic 
or  precedent,  or  that  will  be  sanctioned,  in 
my  Jndgmoit,  by  the  Siqirenw  Court  of  the 
United  States,  If  this  case  Is  taken  to  that 
court;  as  ft  ^bably  will  b^  if  the  dedslon 
is  adverse  to  the  i^pellant  herein,  unless  this 
court  holds  that  tbe  act  of  1872  was  repealed 
ueceiaarllr  by  the  act  of  1887,  and  further 


holds  that  what  seems  to  be  an  absolute  pro- 
hibition against  all  manner  of  discrimination 
under  section  12  of  article  12  of  the  Consti- 
tution is  modified  and  explained  by  the  provi- 
sions of  section  14  of  article  12  aforesaid; 
in  other  words,  that  only  unjust  discrimina- 
tions are  forbidden  under  tbe  Constitution 
and  laws  of  this  state. 

4.  Having  decided  In  paragraphs  1  and  2 
of  this  opinion  that  the  act  of  1872  is  un- 
constitutional and  void,  and  also  by  the  lat- 
ter that  said  sections  12  and  14  of  the  Con- 
stitution are  not  self -enforcing,  we  will  now 
determine  whether  or  not  there  are  any  valid 
laws  in  force  which  give  efficiency  to  those 
sections. 

Beqwndent  bases  his  right  of  recovery  up- 
on sections  1126  and  1160  of  tbe  Revised 
Statutes  of  1899,  and  contends  that  they  put 
in  operation  those  sections  of  the  Constitu- 
tion, and  that  they  are  in  full  force  and  ef- 
fect; while,  upon  the  other  hand,  appellant 
retorts  by  saying  that  said  sections,  which 
are  sections  1  and  4  of  the  act  of  1872, 
brought  forward  and  copied  without  change 
in  tbe  various  revisions  of  the  statutes  from 
the  time  of  their  pass^  down  to  and  in- 
cluding tiie  Revised  Statutes  of  1899,  and  are 
there  numbered  as  sections  11^  and  1160, 
and  are,  therefor^  still  unconstitutional  and 
void ;  and  that  the  mere  tact  that  th^  have 
been  Inronght  forward  and  copied  Into  the 
various  revisions  did  not  breathe  into  them 
new  life  and  validity.  If  ve  correctly  under- 
stand learned  counsel  fbr  respondent,  he  does 
not  seriously  contoid  that  the  act  of  1872 
whoi  macted  was  constitutional  and  valid, 
but  contends  that  sections  1  and  4  thereof, 
which  are  vetiouB  1126  and  1160  of  the  Re- 
vised Statutes  of  1890,  were  re-enacted  by  an 
act  ot  1870  revising  and  amooding  chapters  63, 
04, 65,  and  66  of  the  General  Statutes  of  1865, 
and  by  Incorporating  th^In  the  entire  act  of 
1872  and  passing  the  whole  as  an  amended  and 
revised  bill.  The  opinion  of  TALLIANT,  P. 
J.,  sustains  this  contention  <^  respondent  by 
holding  that  "the  General  Assembly  of  1879 
passed  an  act  entitled  *An  act  to  revise  and 
amend  chapters  63,  64,  65  and  66  of  the  Gen- 
eral Statutes  of  Missouri  concerning  corpora- 
tions,' approved  Uay  81,  1879,  in  which  the 
sections  we  are  now  considering  were  includ- 
ed. CbaptOT  68  of  the  General  Statutes  of 
1865  was  one  of  the  chapters  so  revised  and 
amoided,  and  was  entitled  'Of  Railroad 
Companies.'  This  section  was  germaue  to 
the  subject  ot  the  chapter,  and  was  an 
amendment  to  it.  The  section  does  not  rest 
ther^ore  on  the  mere  act  of  the  l^Watlve 
committee  carrying  it  forward  as  In  tlie  case 
dted.  Brannock  v.  By.  Go.,  200  Mo.,  loc.  clt. 
568  [96  fi.  W.  604^  118  Am.  St  Rep.  605]." 

I  have  two  criticisms  to  surest  r^rdlng 
that  clause  of  the  opinion  of  my  learned  as- 
sociate: First,  that  while  section  1  of  the 
act  of  1872  was  pn^rly  re-enacted  in  1870, 
and  is  now  section  1126,  Rev.  8t  1800,  and 
upon  which  this  suit  is  based,  was  repealed 
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by  an  act  of  1S87.  Second,  that  said  eec- 
tlons  12  and  14  of  the  Oonstitntlon  are  not 
Belf-enforelng,  and  there  ia  no  statute  or  com- 
mon law  in  force  which  prohibits  reasonable 
and  Just  discrimination  by  railroad  com- 
panies in  the  transportation  of  freight  and 
passengers  over  their  roads  under  the  direc- 
tion and  approval  of  the  board  of  raUroad 
and  warehouse  commissioners;  but,  upon  the 
other  hand,  the  act  of  1887  expressly  author- 
izes them  to  do  ao. 

I  will  discuss  these  propositions  in  the  or- 
der stated,  but  before  doing  so  I  wish  to 
state  in  the  first  place  that  I  am  at  a  perfect 
loss  to  understand  the  motive  which  Induced 
the  plalntifT  to  Institute  and  prosecute  this 
suit,  for  the  reason,  as  shown  by  the  freight 
schedules,  made  and  promulgated  by  the 
State  Board  of  Railroad  and  Warehouse 
Commissioners,  which  are  public  records,  and 
of  which  we  hare  the  right  to  take  judicial 
notice,  that  tne  rates  with  which  he  was 
charged  were,  in  every  Instance,  so  far  as 
X  have  been  able  to  ascertain,  less  than  the 
legal  late^  and  were  evidently  made  for  the 
purpose,  among  others,  of  enabling  him  to 
sell  his  coal  in  competition  with  the  coal  of 
mines  located  on  other  roads  and  in  other 
states.  If  the  reduced  rates  of  which  he 
complains  had  not  been  made  by  defendant, 
he  would  not  have  been  able  td  have  market- 
ed his  coal,  mentioned  in  this  salt,  in  com- 
petition with  coal  from  otiier  mbies,  and 
would  therefore  liave  lost  that  trade,  as  will 
be  presently  shown.  The  defendant  was  al- 
so benefited  by  said  reduced  rates  or  it  would 
not  have  made  them,  for  the  reason  that  It 
was  thereby  enabled  to  secure  the  transporta- 
tion of  said  coal  which  It  otherwise  would 
not  have  been  able  to  have  done  on  account 
of  the  competlti<m  of  other  mines  located  on 
other  and  shorter  roads.  Olwrly,  this  was 
the  case  at  BoonvUle,  where  coal  was  going 
there  from  Lowery  CUy  and  Brownington 
over  other  roads;  at  Sweet  Springs,  where 
coal  was  going  from  Hlgglnsvllle;  and  Joplin, 
where  coal  was  going  from  various  mines 
located  in  the  state  of  Kansas.  If  the  de- 
fendant company  had  not  made  the  reduced 
rates  complained  of  it  would  have  meant 
that  the  mines  located  on  other  nmds  and  in 
dlff«ent  states  would  have  monopolised  the 
coal  business  at  the  points  to  which  the  re- 
duced rates  were  made,  and  that  of  course 
would  have  worked  Injury  on  those  commu- 
nities as  well  as  upon  the  plaintiff  1^  Ibnlt- 
Ing  his  mine  output,  and  upon  the  d^ndant 
by  depriving  It  of  the  transportation  of  the 
coal,  about  which  this  suit  was  brought. 
Clearly,  the  plaintUF  was  not  damaged  by 
those  reduced  rates;  but,  upon  the  contrary, 
by  enabling  him  to  sell  at  the  places  named, 
the  output  of  his  mines  was  greatly  increas- 
ed, and  the  cost  per  ton  for  mining  was 
doubtless  reduced,  and  consequently  he  was 
thereto  enabled  to  get  a  higher  i^lce  for  his 
coal  than  he  could  have  received  had  his 
output  been  curtailed  to  the  extent  of  the 


quantity  sold  at  said  competitive  polots. 
Since  the  defendant  had  to  run  its  trains  any 
way,  and  as  it  could  not,  as  before  shown, 
secure  the  transportation  of  this  coal  unless 
It  reduced  the  rates  to  those  competitive 
points,  it  was  ben^ted  by  the  business  so 
long  as  the  rates  which  it  received  were  mote 
than  the  expense  of  the  transportation. 

This  record  shows  that  these  reduced  rates 
enabled  the  plaintiff  to  do  business  at  those 
competitive  points  against  mines  located  on 
other  roads  and  in  other  states,  and  if  like 
reductions  are  to  be  made  to  all  other,  or 
noncompetlng  points,  the  defendant  could  not 
afford  to  make  the  reductions  to  plaintiff 
and  others  to  the  competitive  points,  for  the 
reason  that  the  loss  Incident  to  the  general 
reduction  would  be  muc-n  greater  than  the 
gain  the  defendant  would  derive  from  the 
plaintiff  at  the  competitive  points  on  account 
of  the  reduced  rates.  By  consulting  the  ge- 
ography of  the  state  and  the  freight  rates 
established  by  the  State  Board  of  Ballroad 
and  Warehouse  Commissioners,  it  will  ap- 
pear OiBt  the  towns  to  which  the  reduced 
rates  were  made  for  the  benefit  of  the  plain- 
tiff would  get  their  coal  fnnn  oth«r  mines 
over  other  roads  at  a  less  cost ;  and  no  other 
point  or  person  located  on  the  Iflssourl  Pa- 
cific oould  jusUy  tiahn  that  he  or  it  was  in- 
jured by  the  company  giving  the  plaintU 
the  reduced  rates  mentioned,  for  the  reason 
that  those  competitive  towns  would  have  the 
same  rates  from  other  roads  whether  the  de- 
fendant made  fliem  or  not;  eonseqnently  no 
coal  mine  or  other  Industry  was  or  could  be 
injured  1^  the  reduced  rates  made  by  tbs 
defendant  to  said  competitive  points: 

But,  on  tbe  othor  hand,  by  the  redot^ion 
of  coal  rates  to  the  points  mentioned,  the 
Myrlck  coal  mines  were  bmeflted,  and  the 
plaintiff  was  thereto  maided  to  keep  more 
men  employed  at  his  mines,  and  his  ontpnt 
was  greatly  increased,  and  consequently  bis 
cost  per  ton  was  materially  reduced  and  be 
was  thereby  hett»  enabled  to  sell  coal  at 
a  profit  than  be  otherwise  would  have  been. 
So  was  the  consumer  or  industry  at  Uie  oono- 
petltlve  polnto  b^eflted  1^  reason  of  tlie 
competition  caused  by  plaintiff's  ooal;  and 
the  defendant  was  also  benefited  b!  getting 
the  tranqtortatJon  of  all  coal  dt^pped  by 
plaintifl  to  those  points.  All  of  these  are 
state  institutions,  which  slioQtd  be  mcourag^ 
ed  and  supported  by  all  Intimate  means. 

By  again  consulting  the  geography  of  the 
country,  it  will  clearly  appear  that  the  J<q>- 
Un  coal  rates  comiAaiiwd  of  woe  made  in 
competition  with  the  coal  and  coal  rates  from 
the  Cherokee  and  Pittsburg  district  of  Kan- 
sas ;  and  If  our  statute  which  provides  that 
no  less  charge  shall  be  made  for  a  longer 
than  a  shorter  haul  were  to  prevail,  as  con- 
tended for  by  connsd  for  plaintiff,  it  would 
mean  In  many  cases  that  the  Indnstrtes  In 
other  states  and  foreign  transportation  com- 
panies would  thrive  and  wax  ftit  at  tlw  ex- 
pense of  SIlBsonri  IndustrieB  and  carriers. 
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The  close  proximity  of  the  Cherokee  and 
Plttsbui^  coal  district  of  Kansas  to  Joplln 
and  neighboring  Missouri  towns  is  such  that 
the  Missouri  coal  mines  could  not  market 
their  products  in  any  such  town  if  it  were 
not  for  said  reduced  rates,  or  if  the  long  and 
short  haul  clause  of  the  statute,  as  under- 
stood by  some  of  my  associates,  was  en- 
forced. So  long  as  no  one  In  Missouri  Is 
Injured,  our  industries  should  certainly  be 
enabled  to  do  business  even  in  all  competi- 
tive towns  and  cities  of  this  state  as  against 
outsiders,  which  clearly  they  could  not  do  if 
the  construction  placed  upon  our  statutes  by 
counsel  for  plaintiff  is  correct  We  know 
from  common  Knowledge  that  the  cost  of 
ininlDg  coal  in  this  state  far  excels  the  cost 
of  mining  It  In  the  state  of  lUlnols,  and  if 
Missouri  coal  mines  are  not  given  reduced 
rates  to  BoonvlUe  and  other  competing 
[Kiluts^  Illinois  coal  will  surely  supply  their 
needs.  This  great  dlCTerence  in  the  price  of 
mining  coal  In  Illinois  as  compared  with  min- 
ing it  in  Missouri  enables  the  former  with 
much  higher  railroad  rates  to  sell  Its  prod- 
ucts In  this  state  even  against  the  legal 
freight  rates  made  from  the  Missouri  mines. 
The  Missouri  mines,  therefore,  in  order-  to 
be  enabled  to  do  any  business  In  many  towns 
of  this  state  competing  with  the  Illinois  coal, 
It  is  necessary  for  the  railroads  to  make 
them  a  lower  rate  than  the  legal  rate.  For 
instance,  by  an  examination  of  the  state  and 
Iriterstate  rates  It  appears  that  the  rates 
from  the  Illinois  coal  fields  to  Boonvllle  is 
$1.95  per  ton  and  to  Marshall  $2.10  per  ton. 
Still  this  record  shows  that  defendant  has 
made  a  rate  of  40  cents  per  ton  on  coal  from 
Myrick  to  Boonvllle,  presumably  in  order  to 
enable  it  to  haul  some  of  the  coal  that  Is 
consumed  at  the  latter  place.  Otherwise,  the 
Illinois  mines  would  supply  that  city's  entire 
demand. 

Of  course,  It  goes  without  argument  that 
tbe  defendant  like  other  railroad  companies 
is  desirous  of  getting  as  high  freight  rates 
as  it  possibly  can.    Self-interest  prompts  it 
to  do  so,  and  when  a  railroad,  therefore,  vol- 
untarily reduces  the  rates  prescribed  for  It 
by  statute  or  by  the  Railroad  Commissioners, 
It  must  mean  that  it  cannot  otherwise  pro- 
cure the  freight  for  transportation.  Rail- 
road companies  understand  the  commercial 
conditions  governing  the  situation,  and  that 
tbose  conditions  will  not  admit  of  transpor- 
tation by  them  unless  at  reduced  rates.  Be- 
sides that,  they  understand  that  the  commu- 
nities they  serve  will  be  deprived  of  the  ad- 
vantages which  flow  from  the  successful  op- 
erations of  their  industries.   By  making  spe- 
<rial  or  such  reduced  rates  to  meet  those  com- 
mercial conditions,  the  competition  of  other 
markets  and  of  like  or  other  commodities, 
ttiey  ere  conferring  substantial  benefits  on 
Ctxose  communities.    If  such  reduced  rates 
are  not  made,  in  all  probability  the  business 
will  not  be  forthcoming.  Under  such  drcum- 
dtiAPceo,  It  seems  to  me  that  carrlen  are  Jus- 
1B2  S.W^70 


tlfied  in  making  such  rates  as  will  enable 
those  communities  to  do  business  in  competi- 
tive markets,  provided  there  Is  no  loss  to 
them  In  tbe  transaction ;  and  it  can  be  read- 
ily understood  that  if  such  reduced  rates  do 
not  affect  or  Influence  the  rates  on  other  ex- 
isting traffic,  they  can  sometimes  and  under 
certain  conditions  be  made  very  low  before 
a  loss  will  result  therefrom. 

Where  a  railroad  plant  and  all  facilities 
are  already  ample  and  su$cient  to  enable  it 
to  transport  such  freight  without  further  ex- 
penditures, then  It  will  be  seen  that  the  ex- 
pense Incurred  in  this  particular  transporta- 
tion would  not  be  in  proportion  to  that  of  its 
regularly  established  business.  The  difTer- 
ence  In  the  rail  carriers'  rates  can  sometimes 
by  very  great,  and  it  cannot  be  Justly  said 
that  some  are  unreasonably  high,  or  that 
others  are  unreasonably  low,  for  the  reason 
that  tbe  expense  which  a  traffic  under  cer- 
tain conditions  adds  to  the  already  existing 
expense  may  be  covered  by  very  low  rates 
without  injury  to  any  community  or  locality, 
and  yet  the  rates  which  It  may  be  necessary 
to  charge  upon  other  traffic  must  6t  neces- 
sity be  higher  so  that  the  entire  cost  may 
be  covered  and  the  property  be  safely  and 
successfully  operated. 

It  is  a  common  complaint  made  by  the  or 
dbiary  uninformed  man  that  the  reduced 
competitive  rates  on  the  through  rates  which 
may  be  lower  for  a  longer  than  for  a  shorter 
haul  produce  a  loss  to  the  railroads  which 
they  have  to  recoup  or  make  back  by  charg- 
ing higher  rates  for  shorter  tiauls;  tliat  is 
to  say,  that  they  do  the  business  in  such  cas- 
es for  less  than  they  can  afford  to  do  It  for 
were  they  not  able  to  make  an  unreasonable 
high  profit  from  their  local  business.  That 
Is  an  erroneous  Idea.  If  tbe  railroads  did 
not  take  the  competitive  business  at  the  low 
rates,  it  would  mean  they  would  not  procure 
any  of  that  business,  and  consequently  they 
would  lose  Jnst  so  much  revenue  as  would 
be  derived  from  Its  transportation  had  they 
procured  It.  For  instance,  suppose  a  com- 
petitive through  business  was  offered  at  10 
cents  a  hundred,  and  that  the  same  carrier 
was  charging  20  cents  a  hundred  for  the 
short  haul  or  Intermediate  points.  Under 
such  conditions  it  must  take  the  through 
comi)etitive  business  at  10  cents  or  not  take 
It  at  all,  for  the  reason  that  other  roads 
which  have  shorter  routes  would  take  the 
business  for  the  10  cents,  which  would  be 
their  legal  local  rate.  The  Intermediate  sta- 
tions do  not  complain  of  the  reasonableness 
of  their  rates,  because  the  longer  competing 
line  does  not  take  the  through  freight,  yet 
they  do  not  see  that  by  doing  so  It  would  en- 
able it  to  carry  local  shipments  at  a  lower 
rate.  By  taking  the  business  at  the  10  cent 
rate  there  may  not  be  as  much  profit  to  the 
longer  road  as  there  would  be  If  it  '^liarged 
and  could  receive  the  local  higher  rates,  but, 
by  reason  of  the  fact  that  there  is  some 
profit  In  tbe  bosiness  at  Uie  10  cent  or  com* 
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p«tltiTe  rate,  It  can  be  Justly  said  that  soch 
business  adds  to  the  receipts  of  the  company 
more  than  to  Its  expenses,  and  for  that  rea- 
son It  is  Jnstifled  In  engaging  In  said  through 
business,  provided  by  so  doing  It  does  not  In- 
jure or  affect  the  Intermediate  shipper  or 
his  business  upon  wMch  the  higher  rates  are 
charged.  By  reason  of  there  being  some  prof- 
it In  the  business,  If  profit  It  may  be  called, 
It  makes  the  cost  of  the  entire  business  of 
the  company  less  jjer  imit,  and  it  is  thereby 
better  able  to  give  lower  rates  to  the  Inter- 
mediate points  tlian  it  otherwise  would  be. 

I  gather  from  the  reports  of  the  Interstate 
Commerce  Commission  that  approximately 
the  following  dlTisions  may  be  made  of  the 
entire  expense  of  maintaining  and  operating 
the  railroads  of  the  United  States:  One-third 
to  pay  interest  on  stocks  and  bonds ;  anoth- 
er third  to  be  expended  in  maintaining  sta- 
tions and  station  grounds,  salaries  of  the 
general  officers,  legal  officers,  division  offi- 
cers, station  agents,  clerks,  telegraph  operat- 
ors, bridgemen,  eectlomnen,  and  all  that  class 
which  it  is  necessary  to  retain  whether  the 
competitive  Uirough  busluess  Is  taken  or  not 
In  these  two-thirds  of  the  expense  which 
might  be  called  a  fixed  expense  goes  on 
whether  the  railroad  hauls  10,000,000  or  30,- 
000,000  tons  of  freight  The  remaining  third 
of  the  expense  might  be  termed  the  move- 
ment expense,  which  consists  of  the  wages  of 
engineers,  flremen,  conductors  and  brakemen, 
locomotive  and  car  repairers,  fuel,  oil,  waste, 
water,  the  wear  and  tear  of  rails,  decay  of 
ties,  etc.  As  the  competitive  through  traffic 
Is  offered  at  certain  specified  rates  made  by 
Influences  beyond  the  control  of  the  carrier 
to  change  or  affect,  the  question  to  be  first  de- 
termined Is,  Will  It  pay  this  so-called  move- 
ment expense?  The  other  two-thirds  of  the 
expense  of  course  goes  on,  whether  the 
through  traffic  is  taken  or  not  Any  sum  re- 
ceived In  excess  of  this  movement  expense 
is  Just  so  much  more  than  can  be  applied 
toward  meeting  the  fixed  two-thirds  expense, 
and  the  road  Is  thereby  enabled  to  make  the 
burden  lighter  for  the  local  or*  noncompeti- 
tive traffic.  The  actual  expense  therefore  at- 
tendant upon  the  transportation  of  competi- 
tive traffic  which  the  railroad  can  secure  only 
on  condition  that  It  charges  certain  specified 
rates  made  for  it  by  outside  Influences  en- 
tirely beyond  Its  power  to  control,  change, 
or  affect  Is  the  actual  outlay  which  its  move- 
ment necessitates.  It  Is  thus  seen  that  if  the 
railroad  plant  and  other  facilities  are  ample 
to  enable  It  to  transport  such  traffic  without 
further  outlays,  the  expense  Incurred  will 
not  be  in  proportion  to  that  of  Its  regularly 
established  business,  nor  will  the  movement 
of  competitive  freight  always  Incur  the  en- 
tire expense  included  in  the  several  Items  be- 
fore mentioned  comprising  the  movement  ex- 
pense^ 

The  movement  expense  of  such  traffic 
might  be  detreased  materially  according  to 
tbe  different  conditions  cx  exigencies  that 


might  artoe.  For  Instance.  If  tbe  traffic  was 
offered  at  a  time  wb&i  empty  cars  had  to  be 
returned,  which  at  certain  seasons  of  tbe 
year  amounts  to  thousands,  tbe  itons  of  wag- 
es, fu^  and  other  supplies,  together  with  re- 
pairs of  locomotives  and  cars  would  not  prop- 
erly enter  Into  the  cost  The  expense  Incident 
to  these  would  be  largely  Incurred  with  tbe 
movement  of  empty  cars  as  well  as  with  tbe 
loaded  ones.  Again,  If  the  preponderance  of 
tonnage  was  in  the  direction  opposite  to  that 
which  the  competitive  business  was  destiaed 
and  such  business  enabled  tbe  carrier  to  load 
trains  that  would  otherwise  be  hauled  Ilsbt 
or  empt^,  tbe  expense  of  the  new  competitive 
business  would  be  inappreciable.  Nor  would 
this  competitive  business  entail  a  proportion- 
ate share  of  tbe  large  expense  of  nrninbtiMng 
the  track,  bridges,  and  culverts,  whlcb  odd* 
Btltutes  a  large  part  of  this  third  of  the  moT«- 
ment  expense.  The  wear  and  tear  <tf«  these 
are  not  in  direct  ratio  to  tbe  tonnage  trans- 
ported. The  wear  and  deterioration  caused 
by  the  action  of  the  weather,  the  r^Hdra,  re- 
newals, and  washings  of  embankments  of 
the  masonry,  ballast,  and  road  crosstogs. 
the  decay  of  ties,  the  brli^ee,  and  fences 
would  go  on  Just  the  same  whether  this  com- 
petitive business  was  or  was  not  hauled,  so 
that  it  would  not  be  pn^er  to  charge  sncdi 
extra  business  witb  a  tonni^  proportl«iate 
to  tbe  expense  of  their  moSnt^iance.  Bear- 
ing in  mind  those  many  influences,  It  wlU  ^ 
observed  that  many  of  Qia  Items  comprising 
the  movement  expense  already  Incurred 
the  then  existing  buslneBs  would  not  be 
changed  by  the  addition  of  tbe  new  competi- 
tive traffic,  and  that  the  mtlre  expoise  of 
its  carriage  would  in  many  cases  be  inap- 
preciable. 

From  what  baa  been  said  It  wOl  be  seen 
that  the  difference  in  the  rates  of  railroads 
can  sometimes  be  very  great,  and  yet  it  can- 
not be  Justly  said  of  them  that  some  are  tui- 
reasonably  high  or  others  iinreBS<Hiably  low : 
that  the  erpoise  which  a  trafllc  under  certain 
conditions  adds  to  tiie  already  existing  ex- 
penses of  a  railroad  may  be  covered  by  very 
low  rates  without  injury  to  any  community 
or  locality,  and  yet  the  rates  which  it  may 
be  necessary  to  charge  upon  other  traffic  of 
necessity  be  higher  In  order  that  the  oitire 
cost  may  be  covered  and  the  property  be 
safely  and  successfully  operated.  Any  profit, 
therefore,  whlcb  may  be  In  the  transporta- 
tion of  competitive  traffic — and  from  what 
has  been  said  as  to  tbe  expense,  we  think  it 
would  be  conceded  that  the  rates  would  hare 
to  be  exceedingly  low  before  there  was  no 
profit — relieves  the  local  traffic  from  so  moch 
of  the  burden  of  meeting  the  fixed  steady 
expense,  and  so  long  as  the  receipts  from  this 
competitive  traffic  are  In  excess  of  the  ex- 
penses Incurred  for  its  tran^mrtation,  there 
con  be  no  such  thing  as  recouidng  loss  on 
low  rate  competitive  business  by  diarglnc 
higher  ratee  on  local  traffic^  no  matter  bow 
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large  a  dUCbrum  then  maj  be  between  the 
two  rates. 

We  might  cite  a  case  In  point,  which  might 
arise,  wherein  a  carrier  tj  the  reduction  of 
rates  enaUee  an  Industry  on  Its  line  to  carry 
on  Its  bnslneaa  by  meeting  the  new  commer- 
cial conditions  that  may  spring  up  from  time 
to  time.  For  Instance,  the  piping  of  gas  and 
oU  from  the  Kansas  and  'Oklahoma  fields  to 
Kansas  City  and  St  Joe^h  threatened  to 
displace  In  those  cities  the  aale  of  Mlsaonrl 
mined  coal,  especially  that  mined  at  remote 
points  from  those  cities.  To  reltere  the  sit- 
nation  the  railroads  came  to  the  aid  of  the 
coal  mines  and  reduced  the  rates  in  some 
cases  to  nearly  one-half  the  figures  of  the 
l^al  maximum  rates,  and  tiius  enabled  those 
mines  to  continne  their  business  In  those 
dUes  which  otiierwlse  conid  not  hare  sold 
a  pound  of  ooal  In  either  of  those  markets. 
Nor  could  any  Intermediate  station  claim  it 
was  unjustly  discriminated  against  by  this 
act  of  the  railroads;  and  If  the  railroads 
were  obliged  to  make  similar  rates  for  cor- 
responding distances  cm  other  porti<His  of 
their  lines,  then,  of  course,  it  would  mean 
that  these  reduced  rates  would  have  to  be 
withdrawn,  because  the  small  profit  derived 
fnnn  such  reduced  ratee  to  those  cities  would 
be  more  than  offset  by  the  loss  they  would 
sustain  by  the  reduced  rates  at  the  other 
places.  In  such  case  the  coal  mining  Indus- 
tries of  MisBOttii  would  be  hurt — ^the  railroad 
industry  In  so  far  as  the  coal  traffic  from 
those  mines  is  concerned  would  be  killed — 
the  Kansas  City  and  St  Joseph  industries 
and  other  consumers  would  be  crippled;  but 
the  Kansas  and  Oklahoma  industries  would 
be  benefited  by  having  a  monopoly  of  the 
fuel  business  in  those  dtles,  and  wou|^  com- 
mand thereby  higher  prices  from  the  consum- 
er than  they  could  otherwise  get 

By  consulting  the  Missouri  Padflc  time- 
tables and  the  Interstate  Commerce  reports. 
It  will  be  seen  that  the  defendant  operates 
about  1,000  miles  of  railroad  In  the  United 
States,  and  that  about  one-half  of  that  mile- 
age runs  at  right  angles  to  Its  main  lines. 
Commerdany,  the  dty  of  St  Louis  chiefly 
serves  the  towns  embraced  within  one-half 
of  defendant's  oitire  mileage.  The  same 
time-tables  and  reports  show  that  the  distance 
from  8t  EiOuls  to  the  prlndpal  towns  on 
the  lines  via  the  Missouri  Pacific  Is  longCT 
than  that  of  any  other  road  which  runs  from 
that  d^  direct  to  them.  If,  therefore,  the 
defendant  desfres  to  engage  in  the  traffic  of 
sndi  towns^  It  will  be  obliged  to  make  the 
same  or  lower  rates  to  tbem  as  are  made  by 
the  shorter  distance  lines;  but  if  it  must 
ob8»Te  the  long  and  short  haul  principle  of 
the  statute  at  idaces  not  reached  by  the 
sborter  lines,  it  may  find  that  the  loss  flrom 
a  redaction  of  rates  to  the  noncompetitive 
points  would  be  greater  than  the  gain  It 
boped  to  derive  from  the  business  of  the 
towns  reached  by  the  sborter  lines,  in  which 
case  It  could  not  afford  to  engage  in  tbe 


UOT. 

business  as  against  tbe  shorter  lines'  rates. 
A  case  In  exact  point  may  be  suggested.  Tbe 
distance  from  St  Lonis  to  Sprlngfldd  via  tbe 
Frisco  road  is  239  miles,  and  via  tbe  Mis- 
souri Padflc  it  Is  497  mllee.  In  order  to  en- 
gage In  tbe  Springfldd  business,  the  defend- 
ant would  be  obliged  to  make  rates  not  to 
exceed  those  charged  by  tbe  Frisco  for  230 
miles;  but  more  than  this,  if  the  long  and 
short  haul  i^inclple,  as  announced  by  coun-: 
sel  for  idalntUf,  were  to*  be  enforced,  it  would 
have  to  reduce  the  rates  back  258  miles,  or 
until  It  came  to  a  station  on  its  line,  which 
la  239  miles  dlsUnt  from  St  Louis.  Tbe 
question  would  thai  be  presented  as  to 
whether  it  could  not  better  afford  to  give  up 
the  Springfield  business  wholly  to  the  Frisco 
rather  than  reduce  its  rates  over  a  2CSimlle 
stretch  of  country.  It  must  be  readily  seen 
that  no  one  would  be  benefited  ttr  the  lattw 
coarse.  St  Louis  and  Springfield  would 
practically  have  but  one  road  to  serve  them 
Instead  of  two,  and  tbe  defaidant  would  sus- 
tain tbe  loss  of  the  share  of  the  business  It 
might  otherwise  control  to  the  dty  of  Si«lng^ 
fleld.  That  Is  but  one  of  the  many  like  cases 
which  would  be  produced  In  this  state  If  the 
long  and  short  haul  rule  Is  to  be  observed, 
namely,  the  same  situation  would  be  produc- 
ed at  Joplin.  Carthage,  Aurora,  Lamar,  Ne- 
vada, Charleston,  Delta,  and  many  other 
places  too  numerous  to  mention.  If  we  should 
go  to  other  roads.  On  the  other  hand,  no 
one  is  or  can  be  injured  by  the  loiter  line 
being  allowed  to  engage  in  tbe  business  at 
such  competitive  points  reached  by  the  short- 
er line.  The  Intermediate  stations  are  not 
unjustly  discriminated  against  or  injured, 
for  tbe  reason  that  tbe  lower  rate  would  be 
effective  by  the  shorter  line  to  all  Junction 
stations  whether  the  longer  line  chose  to 
charge  them  or  not  Tbe  courts  and  Inter- 
state Commerce  ConunJssion  have  rendered 
many  decisions,  which  wUl  be  presently  not- 
ed,  on  similar  questions  to  this,  and  have  In- 
variably held  that  the  dlscrlmlQatlon  most 
be  unjust  before  tbe  railroad  Is  prohibited 
from  making  tbe  lower  rate  for  the  longer 
haul. 

Counsel  for  defendant  In  arguing  this 
cause  stated  that  if  the  long  and  short  haul 
of  the  statute,  as  understood  by  connsd  for 
plaintiff,  was  observed  that  the  annual  loss 
of  about  $60a000  would  be  entailed  upon 
his  dient  While  that  statement  la  no  part 
of  the  record,  yet  we  may  use  It  for  the  pur- 
pose of  illustrating  tbB  question  In  hand, 
and  the  great  loss  that  would  be  visited  up- 
on defendai^  If  tiuit  rule  is  to  be  enforced; 
and  If  capitalised  at  4  per  cent  It  would  be 
equivalent  te  wiping  out  of  existence  about 
915,00(^000  worth  of  dtfendanf s  property, 
and  that  too  with  no  corresponding  beneflt 
to  any  one  but  a  positive  Injury  to  the  com- 
petitive towns,  as  before  shown.  And  that 
is  not  all,  the  same  proportionate  loss  would 
be  entailed  upon  all  other  railroads  in  "^hls 
state.    The  necessi^  of  diarglng  higher 
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rates  per  mile  over  some  dlrlslona  of  a  rail- 
road than  over  others  Is  recognized  by  the 
State  Railroad  and  Warehouse  Commission- 
ers. In  promalKatlng  Its  schedule  of  max- 
imum freight  rates,  effective  March  1,  1904, 
the  Commission  authorized  the  railroads  of 
this  state  to  charge  higher  rates  per  mile 
between  St.  Louis  and  Kansas  City  on  all 
roads  located  south  of  the  Mlsourl  Pacific's 
main  line  than  on  those  roads  situate  north 
thereof.  Any  one  can  readily  understand 
that  It  costs  more  to  construct  and  operate 
a  railroad  in  some  districts  of  the  state  than 
In  others,  and  It  is  but  Just  that  they  should 
be  compensated  by  <±arging  higher  rates  In 
those  districts. 

The  foregoing  observations  have  been 
made  for  the  purpose  of  showing  that  there 
Is  nothing  connected  with  the  construction 
and  operation  of  a  railroad  which  is  Incon- 
sistent with  the  idea  that  Just  and  reason- 
able discrimination  may  be  made  by  a  rail- 
road company  In  the  transportation  of 
freight  and  passengers  without  doing  Injns- 
tice  to  or  Inflicting  injury  upon  any  shipper 
or  community  In  the  state,  and  for  the  pur- 
pose of  showing  what  great  loss  would  be 
entailed  upon  the  railroads  of  the  state  and 
the  public  at  large  If  such  discrimination 
is  not  permitted.  It  should  be  borne  In 
mind  that  the  framers  of  the  Constitution, 
as  well  as  the  Legislature  which  enacted 
the  statute  in  question,  were  perfectly  fa- 
miliar with  the  then  existing  condition  of 
things  before  mentioned,  when  the  former 
framed  the  organic  law  of  the  state,  and 
when  the  latter  enacted  said  statute,  and 
certainly  they  must  have  acted  with  that 
condition  of  things  lu  mltid;  and  to  charge 
either  of  those  august  bodies  with  a  desUpi 
to  prevent  all  discrimination,  Just  as  well 
as  unjust,  under  the  circumstances,  would 
do  It  an  injustice  and  reflect  upon  its  hon- 
esty and  Intelligence. 

Returning  from  this  divergence  to  the  two 
propositions  previously  stated :  Standing 
alone  the  act  of  1872  and  section  12  of  ar- 
ticle 12  of  the  Constitution  prohibit  all  kinds 
of  discriminations  as  to  long  and  short 
hauls,  Just  as  well  as  unjust,  and  therefore 
change  the  common  law  in  this  respect.  The 
act  of  1887,  as  shown  by  Its  title,  as  well  as 
Its  words  and  context,  and  section  14  of 
article  12  of  the  Constitution  are  aimed  on- 
ly at  unjust  discriminations,  and  recognize 
that  it  Is  reasonable,  proper,  and  lawful  to 
charge  a  different  or  greater  compensation 
where  the  short  haul  differs  in  circumstanc- 
es  and  conditions  from  the  long  haul,  and 
also  where  the  short  haul  Is  not  in  the  same 
direction,  on  the  same  line  with  the  long 
haul.  It  Is  manifest,  therefore,  that  two 
incompatibly  Inconsistont,  and  antagonistic 
prorlsions  of  law  are  to  be  found  In  the  act 
of  1ST2  and  section  12  aforesaid  on  the  one 
side,  and  In  the  act  of  1887  and  In  section  14 
of  the  Constitution  aforraald  on  the  other 
sld&  Can  these  (inflicting  statutes  and  pro- 


visions of  the  Oonstltntlon  be  harmonized, 
and,  If  not,  which  must  prevail?  As  to  the 
statutes  It  Is  an  invariable  rule  of  law  that 
if  there  Is  a  conflict  the  latw  one  must  pre- 
vail, for  that  is  the  last  expression  of  legis- 
lative will.  As  to  the  Constitution,  a  differ- 
ent question  arises,  for  both  provisions  were 
adopted  at  the  same  time,  and  therefore 
both  must  be  construed  together,  and  all 
seeming '  conflict  must  be  reconciled  by  con- 
struction. Otherwise,  in  cases  of  Irreconcil- 
able conflict,  tMth  would  have  to  fall. 

The  framers  of  the  Constitution  of  1875 
must  be  presumed  to  have  known  of  the 
existence  of  the  act  of  1872.  Those  learned 
gentlemen  undertook  for  the  first  time  to 
have  the  organic  law  treat  of  this  sub- 
ject, and  they  expressed  their  will  in  sec- 
tions 12  and  14  of  article  12  of  the  Constl- 
tutlou.  From  1872  and  from  1875  the  law- 
makers were  silent  In  respect  to  this  matter. 
In  1887  the  Governor  of  this  state  called 
the  attention  of  the  General  Assembly  to 
these  questions.  The  regular  session  did 
not  act,  and  thereupon  the  Governor  called 
a  special  session  of  the  Legislature  for  the 
express  purpose  of  l^lslatlng  as  to  these 
questions,  and  that  special  session  passed 
the  act  of  1887.  It  was  Intended  to  be  and 
purported  to  be  a  complete  code  of  regula- 
tions pertaining  to  these  qnestlons.  It  was 
passed  under  a  general  law  entitled  "An 
act  to  regulate  railroad  companies."  It 
did  not  amend  the  act  of  1872,  or  refer  to 
It  In  any  way.  Great  stress  is  laid  upon 
section  21  of  the  act  of  1887,  wherein  It  Is 
said:  "This  act  Is  not  Intended  to  repeal 
any  law  now  In  force,  unless  In  direct  con- 
flict therewith,  but  Is  intended  to  be  sup- 
plemeittal  to  such  laws."  But  it  will  be  ob- 
served that  such  language  was  wholly  un- 
necessary and  of  no  force,  for  If  the  act  of 
1872  is  In  conflict  with  the  act  of  1887,  the 
act  of  1872  would  be  repealed  by  necessary 
Implication,  and  the  courts  would  so  hold 
whether  the  Legislature  said  so  or  not.  and 
it  was  not  within  the  power  of  the  Legisla- 
ture to  make  the  act  of  1887  simply  supple- 
m^tal  to  the  act  of  1872  if  the  act  of  1872 
was  In  conflict  with  the  act  of  1887.  Tlune 
are  questions  of  law  to  be  decided  by  the 
courts,  and  not  by  virtue  of  any  expresalcm 
of  intention  of  the  Legislature,  for  it  Is  not 
a  question  of  Intention,  but  a  question  of  con- 
flict, and  therefore  a  question  of  law.  So 
that  the  legislative  declaration  in  section 
21  Instead  of  having  any  controlling  effect 
upon  tlie  decision  of  these  questions,  shows 
on  its  face  that  the  lawmakera  themselves 
Intraded  the  act  of  1887  to  be  the  law  In 
Missouri,  and  that  the  law  of  1872  should 
be  considered  repealed  wherever  It  conflicted 
with  the  act  of  1887.  At  any  rate  the  courts 
must  decide  what  effect  the  act  of  1887  had 
on  the  act  of  1872. 

The  act  of  1887  necessarily  repeals  the 
act  of  1872,  because  the  act  of  1872  prohib- 
its Juit,  as  well  as  unjust,  dlscrlmlnattona, 
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and  by  section  1160,  Rev.  St,  ponlsbes  a 
violation  of  the  act  with  a  fine  of  $1,000. 
On  the  other  hand,  the  act  of  1887  simply 
prohibits  nnjust  dlscrlmtnatlon,  and  tbe 
charging  of  a  larger  Bum  for  a  short  haul 
than  ts  charged  for  a  long  haul,  but  qnallflea 
that  by  limiting  It  to  cases  arising  "nnder 
similar  circnmstances  and  conditions."  and 
"over  tbe  same  line  In  the  same  direction." 
Section  12  of  the  act  of  1887  punishes  a 
violation  of  that  act  by  a  fine  of  (5,000.  In 
addition  to  all  which  a  fine  provided  under 
the  act  of  1872  goes  to  the  personal  ag- 
grieved, whereas  under  section  14  of  the 
act  of  1887  the  $5,000  fine  goes  to  tbe  school 
funds  of  tbe  county  where  sued  for.  More- 
over, under  the  act  of  1872,  tbe  person  ag- 
grieved Is  authorized  to  maintain  tbe  action, 
whereas,  under  the  act  of  1887,  the  action 
must  be  maintained  in  the  name  of  the  state 
of  Missouri,  at  tbe  relation  of  tbe  Board  of 
Railroad  Commissioners,  to  the  use  of  the 
school  funds.  And  the  person  aggrieved  is 
only  entitled  under  section  10  of  the  act  of 
1887  to  recover  three  tlm«i  the  amount  of 
the  actual  damages  sustained  by  him.  with 
a  reasonable  attorney's  fee.  The  result  of 
all  of  which  Is  that  it  Is  Impossible  to  rec- 
oncile the  act  of  1ST2  and  the  act  of  1887. 
both  as  to  substance  and  as  to  procedure. 
For  It  cannot  be  true  that  it  is  an  otTense 
against  the  laws  under  the  act  of  1872  to 
discriminate  in  any  respect  under  any  cir- 
cumstances, and  at  the  same  time  be  true 
that  under  the  act  of  1887  there  may  be  'a 
dlscrimfnation  where  the  circumstances  are 
not  similar,  where  the  conditions  are  diflfer- 
ent,  or  where  the  long  and  short  haul  are 
not  In  the  same  direction.  And  likewise  It 
cannot  be  true  that  a  railroad  company  can 
be  fined  |1,000  under  the  act  of  1872  to  be 
paid  to  the  party  aggrieved  for  making  any 
kind  of  a  discrimination  under  any  circum- 
stances whatevel*,  and  at  tbe  same  time  not 
be  guilty  of  any  offense  under  the  law  of 
1887.  because  the  circumstances  and  condi- 
tions were  different,  and  the  hauls  were  not 
In  the  same  direction.  It  cannot  be  true 
that  there  can  he  two  laws  on  the  same 
subject,  one  of  which  makes  an  act  a  crime 
QDder  all  circumstances  and  conditions,  and 
punishes  it  with  one  fine,  and  tbe  other 
makes  only  certain  qualified  acts  criminal, 
and  punishes  them  with  a  different  fine  to 
go  to  a  different  purpose,  and  recognizes 
that  other  acta  may  lawfully  be  done.  In 
other  words,  It  cannot  be  true  that  the  act 
of  1872,  which  prohibits  all  discriminations, 
Jnst  as  well  as  unjust,  under  all  circum- 
stances and  conditions,  can  be  reconciled 
with  the  act  of  1887,  which  does  not  pro- 
hibit all  discrlmf nations,  but  only  unjust 
discriminations,  and  then  only  when  circum- 
stances and  conditions  were  the  same  and 
when  the  haul  was  In  tbe  same  direction. 
Or,  otherwise  stated.  It  cannot  be  true  that 
a  person  can  be  guilty  under  one  act  and 
innocent  under  tbe  other.   Yet  such  li  the 


result  unless  the  act  of  1872  If  repealed  by 

the  act  of  1887. 

It  Is  thus  seen  that  the  act  of  1887  covers  the 
entire  field  of  discrimination  in  the  transpor- 
tation of  freight  and  passengers  by  railroad 
companies,  the  tolls  and  compensation  to  be 
charged  therefor,  and  prohibiting  a  greater 
charge  for  a  shorter  haul  ttun  for  a  longer 
one,  under  the  same  conditions;  and  not 
only  prescribes  the  penalties  to  be  imposed 
for  the  violation  of  the  act,  but  tbe  manner 
of  collecting  all  damages  done  to  persons  in 
consequence  of  such  violation  Is  prescribed 
also.  Under  this  state  of  things  this  court 
has  repeatedly  and  properly  held  that  "a 
statute  is  impliedly  repealed  by  a  subsequent 
one  revising  the  whole  subject-matter  of  the 
first,  and  Intending  to  substitute  the  latter 
for  the  former."  State  ex  rel.  v.  Patterson,  129 
S.  W.  804  (not  yet  officially  reported,  in  banc) ; 
State  V.  Hickman.  84  Mo.,loc.  dt.  70;  State  v. 
Roller,  77  Mo.,  loc.  cit.  129;  Smith  v.  State^ 
14  Mo.  162;  State  v.  Summers,  142  Mo.  680, 
loc.  dt.  595.  44  S.  W.  797:  Yall  v.  Glilham, 
187  Mo.  893,  86  S.  W.  125 ;  Meriwether  v. 
Love,  167  Mo.,  loc.  cIt.  521,  67  8.  W.  250. 

By  closer  analysis  of  the  act  of  1887,  which 
consists  of  26  sections,  it  will  be  more  clear- 
ly  seen  that  the  subject  of  said  section  1128 
was  not  fully  covered  thereby,  but  all  other 
phases  of  diacrlminatlou  were  legislated  upon, 
and  the  most  drastic  penalties  imposed.  Sec- 
tion 4  of  tbe  act  of  1887  clearly  refers  to 
the  short  and  long  hauls  mentioned  in  said 
section  11S4,  and  under  the  above  rule  of 
construction  It  must  be  held  that  the  former 
by  Implication  repealed  the  latter.  Bald  sec- 
tion 4  of  the  act  of  1887  is  as  follows:  "It 
shall  be  unlawful  for  any  such  common  car- 
rier to  charge  or  receive  any  greater  com- 
pensation In  the  aggregate  for  the  trans- 
portation of  like  kinds  of  property  under 
similar  circumstances  and  conditions  for  a 
shorter  than  a  longer  distance  over  the  same 
line  In  the  same  direction;  provided,  however, 
that  nothing  contained  In  this  section  shall 
apply  to  the  carriage,  storage  or  hauling  of 
property,  either  free  or  at  reduced  rates,  for 
the  United  States,  for  the  state  of  Missouri, 
or  for  any  fair,  exposition,  religious,  scientif- 
ic, benevolent  or  charitable  purpose."  These 
two  sections  are  directly  In  conflict  with  each 
other.  Section  1126  prohibits  a  railroad  com- 
pany absolutely,  and  without  an  exception 
or  qualification,  from  chaiging  more  for  a 
shorter  than  a  longer  haul  on  any  part  of  its 
line  In  any  direction,  while  section  4  of  the 
act  of  1887  Is  not  so  sweeping  and  general 
In  Ite  provisions,  but  only  makes  It  unlaw- 
ful for  railroad  companies  to  charge  a  great- 
er compensation  for  the'  transportation  or 
property  of  like  kinds  under  aimtlar  cfrcvm- 
Btaneea  and  conditiotu  for  a  shorter  than 
for  a  longer  distance,  over  the  tame  line  i» 
the  tame  direction.  I  have  Italicized  the  pro- 
visions of  the  latter  section  which  principal- 
ly differentiate  the  two  sectlona  Under  sec- 
tion 1120  It  would  have  beoi  unlawful  t» 
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cliarge  a  greater  toll  for  tbe  traDBpoTtation 
of  property  of  like  kinds  under  dissimilar  oir- 
cumttancea  and  condition*  for  a  shorter  than 
for  a  longer  distance  over  the  same  line  in 
the  oppoHte  direction^  but  clearly  the  lan- 
guage of  section  4  would  permit  suclh  greater 
charge,  provided  the  conditions  are  disHmi- 
lar,  and  the  Bbipments  are  made  In  the  oppo- 
site direction.  It  is  thus,  seen  that  the  act  of 
1887  not  only  revises  the  entire  act  of  1872 
and  the  various  sections  of  the  various  re- 
visions, which  are  copies  thereof,  but  it  Is 
also  in  direct  conflict  with  and  r^ugnant 
thereto.  As  before  stated,  this  court  has  re- 
peatedly held  that  a  later  statute  will  repeal 
by  implication  a  prior  one,  where  the  repug* 
nancy  between  them  is  such  that  tbey  can- 
not stand  together  or  be  consistently  recon- 
cUed.  Glasgow  v.  LIndell,  60  Mo.  60;  Pacific 
R.  R.  Co.  V.  Cass  County,  53  Mo.  17 ;  State 
ex  rel.  V.  Dolan,  03  Mo.  467,  6  S.  W.  866. 
If  sectioa  1126  is  still  tbe  law  of  this  state, 
railroad  companies  cannot  lawfully  do  the 
things  which  section  4  of  the  act  of  1887, 
which  is  the  same  as  section  1134  of  the  Re- 
vised Statutes  of  1899,  expressly  authorizes 
them  to  do,  to  wit,  to  charge  a  greater  toll 
for  shorter  hauls  than  for  longer  ones,  when 
the  conditions  are  diatimHar  and  the  ship- 
ments are  made  in  opposite  directions;  but 
If  the  rule  announced  in  the  cases  last  cited 
Is  sound,  then  section  1126  and  not  1134  is 
repealed  by  necessary  implication.  And  this 
conclusion  Is  in  harmony  with  another  line  of 
decisions  of  this  court  which  hold  that  the 
last  expression  of  the  Legislature  upon  a  giv- 
en subject  should  prevail  in  case  of  a  conflict 
between  It  and  a  previous  statute.  State  ex 
rel.  v.  Heidom.  74  Mo.  410. 

Again,  If  it  was  not  the  intention  of  the 
Legislature  to  repeal  the  act  of  1872  (section 
1126,  Rev.  St.  1899),  which  prohibited  the 
charging  of  more  for  a  shorter  than  a  longer 
banl  In  anp  direction,  why  did  it  provide 
against  the  chai^ng  of  more  for  a  shorter 
than  a  longer  haul  when  the  shorter  haul 
was  embraced  in  the  longer  one?  Section 
1126  by  Its  terms  prohibited  the  charging  of 
more  for  a  shorter  than  a  longer  haul  In  all 
directions,  and  therefore  prohibited  the  charg- 
ing of  more  for  a  shorter  than  for  a  longer 
haul  when  a  shorter  haul  was  embraced  in 
the  longer  haul.  Section  1184  was  superflu- 
ous if  section  1126  remained  in  force.  The 
principle  that,  the  mind  of  the  Legislature  be- 
ing directed  to  a  particular  subject,  its  enact- 
ment must  be  presumed  to  be  exhaustive  of 
the  legislative  Intent  with  respect  thereto, 
should  obtain.  Any  other  conclusion  would 
convict  the  I^talature  of  passing  a  vain  and 
foolish  act 

The  second  reason  why  I  cannot  concur 
with  the  opinion  of  my  learned  associate  Is 
that  sections  12  and  14  of  article  12  of  the 
Constitution  are  not  stif-enforclog,  but  ex- 
pressly provide  that  the  Legislature  should 
enact  suitable  laws  for  the  purpose  of  carry- 
ing Into  effect  those  prorislona.    To  hold 


otherwise  would  be  eqolvalent  to  expanglns 
that  mandate  from  those  sections.  Undw 
that  constitutional  mandate,  there  has  been 
but  one  act  passed  by  the  Legislature  to  giTe 
force  and  effect  to  those  constitutional  provi- 
sions which  is  now  upon  the  statute  books, 
and  that  la  the  act  of  1887,  one  section  of 
which  is  the  same  as  section  1134  of  the  Re- 
vised Statutes  of  1889.  This  section,  as  be- 
fore stated,  does  not  prohibit  railroad  compa- 
nies from  charging  more  for  a  shorter  than 
for  a  longer  haul,  where  the  conditions  are 
dUsimUar,  and  the  shipments  are  made  in 
different  directi<ms.  This  same  questloD  lias 
many  times  been  before  the  Interstate  Com- 
merce Commission,  onr  Railroad  and  Ware- 
house Commissioners,  as  well  as  before  the 
various  federal  courts.  The  former  and  the 
latter  liave  Invariably  placed  the  same  con- 
struction upon  the  long  and  short  da  use  of 
the  act  of  Congress  covering  the  same  ques- 
tion, as  will  appear  from  tbe  following  cita- 
tions, that  the  Railroad  and  Warehouse  Com- 
missioners of  tbis  state  have  uniformly  plac- 
ed upon  the  statute  under  consideration. 

The  possibility  that  a  discrimination  may 
be  jDSt  is  recognized  by  section  2  of  the  act 
of  Congress,  In  declaring  what  shall  be  deem- 
ed unjust  Interstate  Commerce  Commission 
V.  Baltimore  &  O.  R.  Oo.  (1892)  145  U.  S- 
263.  12  Sop.  Ct  844,  36  L.  Ed.  699.  It  was 
not  the  purpose  of  the  act  to  prohibit  Just 
discrimination  in  the  transportation  of  per- 
sons or  property.  United  States  v.  Ctilcago 
ft  N.  W.  Ry.  Co.  (1904)  127  Fed.  785,  62  C. 
C.  A.  465.  The  object  of  section  2  of  the  act 
is  to  prev^t  one  shipper  from  getting  an  ad- 
vantage over  another  in  the  matter  of  rates, 
only  where  both  make  a  snbstaDtially  like 
offering  to  the  carrier.  United  States  v. 
Hanley  (D.  C,  1896)  71  Fed.  672.  When 
traffic  Is  not  of  like  kind,  or  when  tbe  serv- 
ice is  not  like  and  contemporaneous,  or  when 
the  transiH>rtaUon  Is  not  rendered  under  sub- 
stantially similar  circumstances  and  condi- 
tions, difference  In  charges  does  not  consti- 
tute unjust  discrimination  within  tbe  mean- 
ing of  section  2  of  tbe  act  Interstate  Com- 
merce Commission  v.  Baltimore  &  O.  R.  Co. 
(O.  C,  1890)  43  Fed.  37,  47.  The  language 
of  the  act  recognizes  that  a  uniform  rate 
between  different  shippers  is  not  always  pos- 
sible or  proper ;  that  the  time  of  service,  the 
kind  of  traffic,  and  the  circumstances  and 
conditions  under  which  It  is  transported, 
may  materially  change  tbe  Just  obligations 
and  duties  of  tbe  carrier  to  its  patrons.  Unit- 
ed States  V.  Haniey  (D.  C,  1806)  71  Fed. 
672.  A  carrier  subject  to  the  act  is  <Hily 
bound  to  give  the  same  terms  to  all  persMis 
alike  under  the  same  conditions  and  circum- 
stances. Any  fact  which  produces  an  In- 
equality of  conditions  and  a  change  of  dr- 
cumstancee  Justifles  an  ineguaUt?  of  charge 
Interstate  Commerce  Commission  v.  Chicago 
O.  W.  By.  Co.  et  al.  (C.  C,  1906)  141  Fed. 
1003,  1014.  In  fixing  rates  for  differing  bnt 
analogous  services,  ^tbe  carrier  haa  tbe  right 
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to  exercise  an  honest,  discretion.  Trifling 
dlfferoicea  of  cost  or  character  of  the  serr- 
Ices  rendered  do  not  Justify  disparity  of 
■charges;  bat  where  the  differenceB  are  wab- 
stantlal  either  In  the  work  to  be  performed, 
«r  In  the  atillCy  and  valne  to  the  person  serv- 
ed, a  fair  relation  of  rates  meets  the  car- 
rier's obligation.  Carr  t.  Northern  Pacdflc 
By.  Co.  (1901)  9  Interst.  Com.  Com'n  R.  1, 
11.  Discrimination  to  be  unlawful  must  be 
wijuat.  All  discriminations  betweoi  persons 
ire  not  onlawfol  under  section  2  of  the  act, 
but  only  such  as  are  "unjust"  Interstate 
Commerce  Commission  t.  Baltimore  &  Ohio 
B.  R.  Co.  (C.  a,  1890)  43  Fed.  37.  47.  It  Is 
-not  all  dlscrimlnatioDS  that  fall  within  the 
inhibiti<m  of  the  act,  but  only  such  as  are 
unjust  or  reasonable:  Interstate  Commerce 
Commission  t.  Baltimore  &  Ohio  R.  R.  Co. 
•(1882)  14S  U.  S.  263,  276.  12  Sup.  Ct  844.  86 
L.  Ed.  680. 

What  constitutes  unjust  dlscrlmlnatlott? 
In  order  to  constitute  unjust  discrimination 
under  section  2  of  the  act,  the  carrier  must 
charge  or  receive  directly  from  one  person  a 
greater  or  less  compensation  than  from  an- 
other, or  must  accomplish  the  same  thing  In- 
-directly  by  means  of  a  special  rate,  rebate, 
or  other  device;  but  In  either  case  It  must 
be  for  a  "like  and  contemporaneous  service 
In  the  transportation  of  a  like  kind  of  traffic, 
under  substantially  similar  circumstances 
and  conditions."  Interstate  Commerce  Com- 
mission V.  Baltimore  &  Ohio  R.  R.  Go.  (18B2) 
146  U.  S.  263,  281,  12  Sup.  Ct  8M,  850.  86 
E9d.  680. 

What  matters  may  or  may  not  be  consider- 
ed in  determining  question  of  discrimina- 
tion? The  provision  that  discrimination  must 
not  be  unjust  necessarily  implies  that  strict 
uniformity  Is  not  to  be  enforced;  but  that 
all  circumstances  and  conditions  which  rea- 
sonable men  would  regard  as  affecting  the 
welfare  of  the  carrying  companies,  and  of 
the  producers,  shippers,  and  consumers, 
should  be  considered  by  the  Commission  In 
«nforcing  the  provisions  of  the  act  Tex.  ft 
P.-Ry.  Co.  T.  Interstate  Commerce  Commis- 
sion (1890)  102  U.  S.  197,  219. 16  Sup.  Ct  666, 
40  L.  Ed.  940.  Discrimination  must  consist 
in  the  doing  for  or  allowing  to  oae  party  or 
place  what  is  denied  to  another;  it  cannot 
be  predicated  of  action  which  In  Itself  Is 
impartial.  Crews  et  al.  v.  Rlchmcmd  ft  D.  R. 
R.  Co.  (1888)  1  Interst  Com.  R.  401;  Id., 
1  Interst  Com.  R  703.  When  through  rates 
for  a  limger  distance  are  controlled  by  com- 
petition between  carriers,  the  reasonableness 
-of  local  rates  not  so  affected  Is  not  to  be  de- 
termined by  comparison  with  the  throngh 
rates.  Charlotte  Shipper's  Ass'n  v.  South- 
em  By.  Co.  et  aL  (1905)  11  Interst  Com. 
R.  lOa  Bates  from  St  Louis.  Nashville, 
Chattanooga,  to  Hampton,  Fla.,  were  higher 
than  rates  from'  the  same  initial  points  to 
Palatka,  Fla.,  the  distance  to  Palatka  being 
.greater  than  that  to  Hampton.  The  rates  to 
JE^atka  were  flxed  to  meet  competition  at 


that  point  No  such  competition  existed  at 
Hampton.  Held,  that  the  reasonablraess  of 
the  Hampton  rates  was  not  to  be  determined 
by  comparison  with  the  rates  to  Palatka. 
Interstate  Commerce  Commission  v.  Nash- 
vUIe.  a  ft  St  li.  By.  Go.  et  al.  a003)  120 
Fed.  93^  07  C  G.  A.  224,  refusing  to  enforce 
order  of  Gonmiission.  Board  of  Trade  v. 
Same,  8  Interst  Com.  B.  G03. 

The  proportions  received  by  the  Inland  car- 
rlm  of  through  rates  on  Import  traffic  from 
foreign  ports  to  Inland  points  in  the  United 
States  were  considerably  lower  than  corre- 
sponding rates  on  domestic  traffic  from  ports 
of  entry  to  the  same  inland  points.  The 
through  rates  were  controlled  by  competition 
at  the  foreign  ports.  The  Commission,  with- 
out considering  such  competition,  ordered  the 
inland  carriers  to  cease  carrying  Imported 
traffic  at  any  other  than  the  rates  established 
on  domestic  traffic.  Held,  that  the  effort  of 
the  Commission  to  deprive  Inland  consumers 
of  the  advantage  of  through  rates,  thus  to 
give  an  advantage  to  traders  and  manufac- 
turers at  the  large  seabord  cities,  would  seem 
to  create  a  mischief  which  the  act  was  in- 
t^ded  to  remedy;  that  among  the  circum- 
stances and  conditions  affecting  rates  which 
the  Commission  shonl^  hare  considered,  as 
well  in  the  case  of  traffic  originating  In  for- 
eign parts  as  that  originating  within  the 
United  States,  was  comi>etltlon ;  that  the 
acceptance  of  proportions  of  the  through 
rates  which  were  lower  than  the  correspond- 
ing domestic  rates  was  not  an  act  of  unjust 
discrimination.  Texas  ft  P.  By.  Co.  v.  In- 
terstate Commerce  Comml^lon  (1896)  162  U. 
S.  197,.  16  Sup.  Ct  666,  40  L.  Ed.  940.  revers- 
ing I.  G.  C.  V.  Texas  ft  P.  By.  Go,  67  Fed. 
048,  6  C.  C.  A.  653. 

In  deciding  whether  the  proportions  of 
through  rates  on  import  traffic,  accepted  by 
the  Inland  carriers  for  haul  from  ports  of 
entry  to  destination,  were  unlawful  as  com- 
pared with  higher  Inland  rates  on  domestic 
traffic  between  the  same  points,  held,  that 
the  Commission  should  have  considered  the 
following  facts:  That  the  acc^tance  of  Im- 
port traffic  enabled  the  carriers  to  take  ad- 
vantage of  the  preponderance  of  empty  car 
movement  from  ports  of  entry,  thus  securing 
traffic  for  which  any  rates  might  be  regard- 
ed as  remunerative ;  that  the  through  rates 
were  affected  by  competition,  both  of  ocean 
and  Inland  carrl^;  that  the  through  bills 
of  lading  furnished  collateral  for  the  trans- 
action of  business  and  took  from  the  shipper 
and  consignee  the  care  as  to  Intermediate 
charges  and  cost  of  handling,  thus  helping  to 
swell  the  volume  of  business ;  that  the  tend- 
ency of  the  through  billing  was  to  ^Imlnate 
the  obstedes  between  producer  and  consum- 
er. Texas  ft  P.  By.  Co.  v.  Interstate  Com- 
merce CommlBslon  (1896)  1C2  U.  S.  197,  206, 
16  Sup.  Ct  666,  40  L.  Ed.  940.  The  fact  that 
a  rate  In  one  direction  Is  materially  higher 
than  the  rate  on  the  same  class  of  traffic 
over  the  same  line  between  the  same  points 
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In  the  opposite  direction  does  not  establlsb 
prima  facie  the  unreasonableness  of  the  high- 
er rate.  AfacLoon  t.  Boston  ft  M.  R  B.  Oo. 
et  al.  (1908)  9  Interst  Com.  Gom'n  B.  642. 
The  fact  that  a  rate  over  a  road  or  line  In 
one  direction  Is  materially  higher  than  the 
rate  on  the  same  class  of  traffic  over  the 
same  road  or  line  and  between  the  same 
points  in  the  (^poslte  direction,  does  not, 
as  in  case  of  hauls  over  the  same  line  In 
same  direction,  establish  prima  facie  the  un- 
reasoDableness  of  the'  higher  rate.  Duncan 
V.  A.  T.  ft  S.  F.  R.  R.  Co.  et  al.  (1893)  6 
Interst  Com.  R.  85,  103;  Id.,  4  Interet  Com. 
B,  385. 

Rate  of  62  cents  on  "wool  In  the  grease" 
was  In  effect  from  Philadelphia,  Pa.,  to 
Ft  Wayne,  Ind.  Bate  on  the  same  com- 
modity from  Ft.  Wayne  to  Philadelphia 
was  only  34  cents.  The  movement  of  wool 
was  almost  wholly  toward  the  East  Com- 
petition to  secure  ^st-bound  traffic  was 
ther^ore  more  intense  than  that  resulting 
from  efforts  to  secure  occasional  shipments 
to  the  West  On  complaint  that  west-bound 
rate  was  unreasonable  as  compared  with 
east-bound  rate,  held,  that  the  circumstances 
were  so  dissimilar  that  the  reasooablenees 
of  the  former  rate  was  not  to  be  determined 
by  comparison  with  the  latter.  Well  v. 
Pennsylvania  B.  R.  Co.  et  a).  (190Q  11  In- 
terst Com.  Com'n  R.  627.  Where,  by  rea- 
son of  competition,  rates  to  a  longer  dis- 
tance point  are  lower  tban  those  in  effect 
to  a  shorter  distance  point  on  the  same  line, 
the  shorter  distance  being  included  within 
the  longer,  the  reasonableness  of  the  rates 
to  the  shorter  distance  point  cannot  be  de- 
termined on  mere  comparison  with  those  in 
effect  to  the  longer  distance  point  East 
Tennessee,  V.  ft  G.  By.  Co.  v.  Interstate 
(Commerce  Commission  (1901)  181  U.  S.  1, 
21  Sup.  Ct  619.  45  L.  Ed.  719.  The  mere 
fact  that  rates  to  a  longer  distance  point 
which  are  controlled  by  competition,  are 
reasonable,  cannot  be  availed  of  as  a  ground 
for  holding  that  rates  to  shorts  distance 
points  on  the  same  line  are  unreasonable. 
Interstate  Commerce  Commission  v.  West- 
ern &  A.  R.  B.  Co.  et  al.  (C.  C,  1808)  88  Fed. 
186,  105,  affirmed  93  Fed.  83>  35  O.  C.  A. 
217;  Id.,  181  U.  S.  29,  21  Sup.  Ct.  512,  45 
It.  Ed.  729,  refusing  to  enforce  order  of  Com- 
mission,  Bd.  Com.  of  Ga.  v.  Clyde  S.  S.  Co., 
5  Interst  C^m.  B.  824.  4  Interst  Com.  B. 
120. 

As  the  petition  in  this  case  does  not  allege 
nor  does  the  evidence  disclose  the  fact  that 
the  shipments,  mentioned  in  the  petition, 
were  all  ainUlar,  and  were  made  in  the  same 
direction,  it  falls  to  state  a  catue  of  action 
against  the  appellant  and  the  evidence 
falls  to  prove  one.  and  for  those  reasons  I 
believe  the  Judgment  shoold  be  reversed. 

While  dissenting  in  this  case,  I  am  not 
unmindful  of  the  fact  that  Division  No.  2 
of  tbis  court  has  reached  the  same  conclu- 
sloa  OS  those  oftraned  In  the  o^oion  ot 


VALLIANT.  P.  J.,  and  while  I  fed  like 
shrinking  from  the  responsibility  of  mnning 
counter  to  the  opinions  of  such  eminent  and 
experienced  jurists,  yet  my  sense  of  duty 
Impels  me  to  state  the  reason  for  the  faltb 
that  is  within  me.  So  far  I  have  devoted 
much  time  In  trying  to  show  why  the  ma- 
jority opinion  is  not  sound,  and  will  now 
proceed  to  make  a  few  observations  regard- 
ing the  opinion  delivered  by  division  No.  2 
In  the  case  of  McGrew  v.  Mo.  Pac.  B7.  Gck, 
177  Mo.  533,  644.  76  S.  W.  995,  998. 

The  first  criticism  I  have  to  offer  to  that 
opinion  Is  directed  at  the  following  para- 
graph :  "Another  and  cogent  reason  why 
section  1134  should  not  be  held  to  have  re- 
pealed section  1126  is  that  the  latter  was 
passed  in  obedience  to  the  mandate  of  the 
Constltatlon  itself,  In  section  12  of  article 
12  of  the  instrument"  This  paragraph  of 
the  opinion  contains  an  erroneous  state- 
ment of  fact  regarding  the  enactment  of  sec- 
tion 1126,  Bev.  St  ISm.  The  opinion  states 
that  It  was  "passed  in  obedience  to  the  man- 
date of  the  Constitution  itself."  Now,  the 
Constitution  was  not  adopted  untU  the  year 
A.  D.  1875.  and  an  examination  of  the  ses- 
sion acts  of  1872,  pp.  69,  70,  will  show  that 
the  act  of  which  section  1126  Is  an  exact 
copy  was  passed  by  the  L^islature  of  1872, 
which  was  three  years  prior  to  the  adoption 
of  ^the  Constitution.  That  being  true,  it 
cannot  be  contraided  that  said  section  was 
enacted  In  obedience  to  the  command  of  the 
Constitution.  X  therefore  take  it  that  if 
the  fact  upon  which  that  portion  of  the 
opinion  is  based  la  erroneom^  then  the  opin- 
ion In  that  particular  most  necessarily  be 
erroneous  also.  And  again,  the  act  of  1872, 
from  whidi  section  1126  Is  a  copy,  was  un- 
constitutional and  void  at  the  time  of  its 
passage,  and  could  In  no  manner  form  a 
sound  basis  upon  which  to  rest  that  deci- 
sion. Nor  can  we  escape  that  condusloo 
by  saying  that  said  act  was  re-«nacted  in 
1879,  for  the  manifest  reason  that  it  was 
repealed  by  the  act  of  1887. 

The  second  criticism  I  wish  to  aucge^ 
against  that  opinion  is  this :  On  page  543  of 
177  Mo.,  on  page  997  of  76  S.  W.,  the  follow- 
ing language  is  used:  "The  first,  or  section 
1126,  Bev.  St  1899.  bad  and  has  for  its  ob- 
ject the  regulation  of  freight  charges  in  ant/ 
direction,  the  same  or  opposite  directions,  on 
the  same  road  and  over  anv  portion  of  the 
same  road,  regardless  of  'drcumatanccs  or 
conditions,*  and  Is  in  the  language  of  the  (jOq- 
stituUon  itself,  article  1%  f  12,  supra ;  where- 
as section  1134,  Rev.  St  1890,  by  its  terms 
Is  limited  to  shiiHnents  over  that  part  of  the 
railroad  'in  the  tame  direction,  under  simi- 
lar circumstances  and  conditions,'  and  tratb 
can  readily  stand  together."  Now,  that  is 
clearly  a  misconception  of  the  meaning  of 
those  two  sections  of  the  statntes.  The  word 
"any"  as  used  in  section  1126  means  all.  and 
when  that  section  declares  It  unlawful  for 
a  railroad  company  to  chaqpa  a  greatv  com* 
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jwnsatlon  foi^  transportation  of  freight  for 
a  shorter  than  for  a  longer  distance  la  "any" 
direction  on  "any"  part  of  Its  road.  It  means 
that  It  la  unlawful  for  the  company  to  make 
such  charge  for  such  serrlces  In  all  direc- 
tions over  Its  road.  The  word  "any"  as  used, 
in  that  section  has  the  same  meaning  so 
far  OS  directions  are  concerned  as  It  has  In 
a  law  or  ordinance  which  declares  It  unlaw- 
ful for  a  person  to  walk  over  a  public  flower 
garden  In  any  direction ;  that  Is,  walking  in 
all  directions  over  the  garden  la  prohibited, 
and  declared  unlawful.  That  being  unques- 
tionably true,  and  if  section  1126  la  still  In 
force,  as  stated  In  that  opinion,  then  a  rail- 
road company  under  section  1134  cannot  make 
sncb  charges  for  hauling  like  freight  under 
diaaimilar  conditions,  and  In  opposite  direc- 
tions, as  Is  expressly  authorized  by  that  sec- 
tion, and  the  reason  therefor  would  be,  as 
heretofore  stated,  that  section  1126  prohibits 
snch  greater  charge  for  shipments  In  all  di- 
rections; so  it  must  logically  follow  that,  if 
section  1126  Is  stUl  In  force,  then  1134  is 
not  These  two  sections  are  irreconcilably 
in  conflict  with  and  repugnant  to  each  other. 
Yes,  so  much  bo,  that  If  section  112G  Is  still 
in  force,  then  the  human  mind  can  neither 
conceive  nor  atate  a  case  under  section  1134 
which  would  not  violate  section  1126.  If 
snch  a  thing  can  be  done,  I  would  like  very 
much  to  see  that  caae  atated.  Take  the  very 
facta  stated  In  that  opinion,  and  If  section 
1126  is  in  force,  then  defendant  could  not 
have  Interposed  any  defense  whatever  to  it 
under  section  1134,  regardless  of  the  direc- 
tions in  which  the  shipments  were  made.  In 
order  to  sustain  that  case,  the  court  there 
said:  "This  court  shall  take  Judicial  cogni- 
zance that  a  shipment  from  Myrlck  to  Kan- 
sas City  was  not  In  the  same  direction  that 
the  shipment  from  Myrlck  to  Boonvllle  was, 
but,  In  fact,  was  In  an  opposite  direction." 
Now,  If  that  la  true,  and  the  fact  that  the 
shipments  mentioned  were  In  opposite  direc- 
tions fastened  the  liability  upon  the  defend- 
ant in  that  case,  then  by  parity  of  reason- 
ing this  court  should  In  this  case  take  Judi- 
cial notice  of  the  fact  that  shipments  in  this 
case  from  Myrlck  to  Kansas  City  and  those 
to  HarrlsonvlUe  are  In  the  same  direction  In 
so  far  as  the  line  of  railroad  Is  concerned, 
and  for  that  reason  discharge  the  defendant 
In  this  caae.  But  no,  that  cannot  be  done 
either,  according  to  the  opinion  of  Judge 
TALLIANT  herein.  The  eCPect  of  the  two 
opinions  Is  to  find  for  Mr.  McGrew,  whether 
tlie  shlpmoits  are  made  in  the  same  or  op- 
posite db«ctlonB.  In  either  event  the 'com- 
pany most  lose,  yet,  according  to  section 
1184,  It  Is  entitled  to  win  under  the  condi- 
tions stated  therein,  but  under  those  two 
<vlntonB  those  conditions  can  never  tran- 
spire. It  la,  therefore,  clearly  seen  that  ac- 
cording to  these  two  opinions  section  1184, 
wbldi  Is  the  later  raactment,  is  repealed  by 
section  1126,  which  is  the  prior  enactment. 
I  snbmlt  that  la  the  very  nature  of  things 


this  cannot  be  done,  and  it  Is  in  conflict 
with  the  universal  nHe  of  construction  that, 
where  two  statutes  of  different  dates  were 
enacted  and  are  in  conflict  with  each  other, 
the  one  which  was  first  enacted  will  be  re- 
pealed by  implication  by  the  subsequent  en- 
actment and  not  vice  veraa. 

Not  only  this,  but  by  reading  section  12 
of  article  12  of  the  Coiutltutlon,  and  section 
1126,  It  will  be  seen  that  the  opinion  men- 
tioned Is  in  error  when  It  says  that  section 
of  the  statnte  was  enacted  In  pursuance  to 
the  very  mandate  of  the  Constitution,  and 
Is  In  the  language  thereof.  The  language 
of  the  Constitution  is  aa  follows:  "It  shall 
not  be  lawful  In  this  state  for  any  railroad 
company  to  charge  for  freight  or  passengers 
a  greater  amount  for  the  transportation  of 
the  same,  for  a  less  distance  than  the  amount 
charged  for  any  greater  distance."  From 
this  quotation  it  will  be  seen  that  said  sec- 
tion 1126  is  not  only  not  In  the  language  of 
the  Constitution,  but  Is  much  broader  in  Its 
provisions  than  those  of  the  Constitution.  If 
said  section  12  of  the  Constitution  was  as 
broad  in  Its  provisions  as  are  those  of  sec- 
tion 1126,  and  as  stated  In  that  (pinion  "has 
for  Its  object  the  regulation  of  freight  charg- 
es in  any  direction,  the  same  or  opposite  di- 
rections, on  the  same  road  and  over  any 
portion  of  tiie  same  road,  regardl^s  of  'cir- 
cumstances or  conditions,* "  then  unquestion- 
ably section  1134  would  be  clearly  unconsti- 
tutional and  void,  because  it  permits  a  great- 
er diarge  for  a  shorter  haul  than  for  a  lon- 
ger one,  where  the  condltlona  are  dissimilar, 
and  the  shipments  are  In  different  directions. 

I  have  thus  attempted  to  show  that  sec- 
tion 1126  was  not  enacted  In  response  to  the 
mandate  of  the  Constitution,  as  stated  in 
that  opinion,  and  that  It  Is  much  broader 
in  Its  terms  than  are  the  provisions  of  said 
section  12  of  the  Constitution,  and,  therefore, 
It  did  not  and  could  not  prevent  the  Legis- 
lature In  1887  from  repealing  that  section 
and  enacting  In  lien  thereof  section  1134. 

This  entire  trouble  and  litigation  has 
grown  out  of  the  erroneous  assumption  that 
section  1126  was  enacted  In  response  to  the 
mandate  of  the  Constitution,  and  that  It  Is  In 
the  language  thereof,  and  in  holding  all  oth- 
er acts  and  statutes  upon  the  subject  to  be 
in  subordination  to  that  section;  whereas, 
In  fact,  it  was  enacted  three  years  prior  to 
the  adoption  of  the  Constitution,  and  was 
clearly  nnconstltuUonal  at  the  time  of  Ita 
passage,  as  before  shown;  and  notwithstand- 
ing It  was  re-enacted  In  1879,  It  was  clearly 
and  unquestionably  repealed  by  the  act  of 
1887,  now  section  1184,  Bev.  St.  1889;  which 
latter  act  expreraly  authorises  the  c<»npany 
to  do  Just  what  tiie  petition  in  the  case 
charges  It  with  doing,  and  Is  not,  therefore, 
lawfut 

6.  Gouna^  for  respondrait  finally  contends 
that  appellant  cannot  raise  any  constitution- 
al questions  In  this  court,  becaose  th^  were 
not  presrated  to  the  court  below.  As  a  gen- 
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eral  proposition  that  Is  tme,  but  where  the 
sole  cause  of  action  arises  out  of  the  viola- 
tion of  a  statute  which  la  unconstitutional, 
and  there  can  be  no  recorery  except  by  giv- 
ing that  statute  force  and  effect,  then  Its 
constitutionality  can  be  raised  at  any  stage 
of  the  proceedings,  and  In  any  court  where 
the  cause  la  pending,  at  any  time.  The  rea- 
son for  tiiat  rule  is  that  if  the  statute  la  un- 
constitutional and  Told,  and  that  la  the  only 
law  upon  which  the  case  can  be  predicated, 
then  there  is  no  law  creating  a  cause  of  ac- 
tion, and  consequently  there  can  be  no  re- 
covery. Ex  parte  Smith,  135  Mo.,  loc.  <dt 
228,  36  S.  W.  628,  33  L.  R.  A.  606,  58  Am. 
St  Rep.  576;  State  ex  rel.  v.  Smith,  177  Mo. 
69,  loc.  cit.  92,  75  S.  W.  625;  State  ex  rel. 
V.  >SmIth,  152  Mo.  444.  54  S.  W.  218;  Ex 
parte  Slebold,  100  U.  S.  371.  25  L.  Bd.  717 ; 
State  ex  rel.  v.  Smith,  141  Mo.  1.  41  S.  W. 
906:  Eaukauna  Co.  v.  Oreen  Bay  Co.,  142 
U.  S.  254.  12  Sup.  Ct  173.  35  L.  Ed.  1004; 
Klrkwood  V.  Meramec  Highlands  Co.,  160 
Mo.,  loc.  cit  118,  60  S.  W.  1072. 

I  am  therefore  of  the  opinion  that  the 
Judgment  should  be  reversed  and  Judgment 
mtered  here  for  appellant 

FOX,  C.  J.,  and  BURGESS,  3^  concur. 


KEATOB  V.  HBLFENSTEIN  PARK 
REALTY  CO. 
<Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  23.  1910.) 

1.  PLEADINO  (S  310*)— BXHIBn^BFraOT. 

An  exhibit  attacbed  to  a  pleading  is  no 
part  of  the  pleading;  and,  while  the  Btatnte 
requires  that  the  written  instrument  on  which 
a  suit  is  based  shall  be  filed  with  the  petition, 
the  instrument  will  not  be  considered  in  de- 
termining the  sufficiency  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleadinsr. 
Gent.  Dig.  fiS  944,  946.  947 ;  Dec.  Dig.  S  310.  cj 

2.  Sfecifio  Febfobuancb  (S  114«)  —  Con- 
tbactb  fob  convbtanoi  of  real  estate- 
PETITION— SumcniHOY . 

A  petition  in  a  suit  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  land  need 
not  BO  fully  describe  the  land  as  to  enable  it  to 
be  identified  from  a  mere  reading  of  the  descrip- 
tion, hot  a  description  which  affords  the  means 
whereby  the  identification  may  be  made  perfect 
by  parol  evidence  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Spedfic  Per- 
formance, Cent.  Dig.  U  356-372;  Dec.  Dig.  S 
114.*] 

3.  SPECmO  PERFOBHAircE  (|  114*)  —  CON- 
tracts fob  contktance  ow  real  bstate— 
Petition— Sdfficienot. 

A  petition  in  a  suit  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  land  held 
to  sufRdraitly  describe  the  land  to  enable  the 
court  to  locate  It  and  grant  reli^. 

[Ed.  Note.— For  otiier  eases,Bee  Specific  Fer- 
formaaoe,  Cwt  Dig.  U  359-372;  Dec.  Dig.  | 
114.*] 

4.  Spjtcmo  Pebfobmance  (i  29*)— Contbact 
FOB  THE  Sale  of  Real  Estate— Descbip- 

TION— SumOIKNCT. 

A  contract  for  the  sale  of  land  described 
as  a  lot  to  be  located  by  survey,  bounded  on 


the  north  by  the  westeriy  extenidoa  of  the  sootii 
line  of  a  designated  street,  to  be  surveyed,  on 
the  south  by  a  railroad  right  of  way,  on  the 
east  by  land  owned  or  occupied  by  a  designated 
person,  and  on  the  west  by  a  line  100  feet  west 
of  the  east  boundary  line,  snffidoitly  describes 
the  land  to  justify  a  decree  of  spedfic  perform- 
ance, and  the  court,  after  a  survey  and  plat 
founded  on  the  data,  may  on  finding  the  de- 
scription substantially  correct  grant  relief. 

[BU.  Note.— For  other  cases,  see  Specific  Pep 
formance,  Cent  Dig.  |  72;  Dec.  Dig.  f  29.*^ 

Appeal  from  Circuit  Court,  St  Lonls  Otmn- 
ty ;  Jno.  W.  McElhlnney,  Judge. 

Action  by  Mayo  S.  Keator  against  the  Helf- 
enstein  Park  Bealty  Company.  Vtom  a 
Judgment  for  plaintiff,  defendant  anieftla. 
Affirmed. 

Edwin  W.  MtUa,  for  appellant  Byron  F. 
Babbitt,  for  respondoit 

VAI/LIANT,  J.  This  iB  a  suit  for  the  spe- 
cific performance  of  a  contract  for  the  sale  of 
land.  Defendant  filed  a  demurrer  to  the  pe- 
tition, which  was  overruled,  and  then  filed 
its  answer,  a  general  denlaL  The  cause 
came  on  for  trial,  which  resulted  In  a  Judg- 
ment for  the  defendant,  dismissing  the  plain- 
tiff's petition.  Plaintiff  filed  a  motion  for 
new  trial,  which  the  court  sustained,  and 
from  the  order  sustaining  the  motion  for  a 
new  trial  the  defendant  ha%  appealed. 

There  Is  no  bill  of  exceptions  In  the  record, 
and  we  therefore  do  not  know  what  the  evi- 
dence was  or  what  were  the  proceedings  at 
the  trial.  But  the  defendant  tDslsta  that 
the  plalntUTs  petition  does  not  state  facts 
constituting  a  cause  of  action,  and  for  that 
reason  on  the  face  of  the  record  the  Judg- 
ment should  have  been  for  the  defendant 
The  petition  Is  In  due  form.  It  states  the 
terms  of  the  contract,  which  was  In  writing, 
and  all  other  facts  necessary  to  make  out 
a  case  for  specific  performance  tf  It  suffl- 
clentiy  describes  the  land.  The  only  point 
on  which  ai^Uant  relies  to  sustain  Its  de- 
murrer to  the  petition  Is  the  alleged  Insuffi- 
cient description  of  the  land.  Ttiat  descrip- 
tion is  as  follows:  "A  certain  lot  tract  or 
parcel  of  land  situated  In  Webster  Groves, 
in  the  county  of  St  Louis,  state  of  Missouri, 
bounded  and  described  as  follows:  An  un- 
improved lot  on  the  north  side  of  the  Mis- 
souri Pacific  Railroad,  bounded  on  the  north 
by  the  westerly  continuation  In  a  straight 
line  of  the  south  line  of  Oak  street,  bounded 
on  the  east  by  a  line  one  hundred  and  forty- 
nine  feet  and  two  inches  (149'  2"),  more  or 
less,  In  a  westerly  direction  from  and  paral- 
lel to  the  western  boundary  line  of  lot  thirty- 
two  (32)  In  Oak  Groves  addition,  as  per  the 
plat  of  said  addition  now  recorded  and  on 
file  In  Plat  Book  No.  1,  at  page  lOG,  in  the 
office  of  the  recorder  of  deeds,  in  St  Loni» 
county,  bounded  on  the  south  by  the  right  of 
way  of  the  Missouri  Pacific  BaUroad,  and 
bounded  on  the  west  by  a  line  one  ban- 
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dr«d  (100)  feet  In  a  westerly  direction  from 
and  parallel  to  the  eaBtem  boundary  afore- 
said, said  lot  having  a  width  of  one  bnndred 
(100)  feet  by  a  depth  of  two  hundred  sixty- 
four  and  nine  hundredths  (264.09')  feet,  more 
or  less,  on  the  east  side,  and  three  hundred 
Ave  and  thirty-four  hundredths  (305.34')  feet, 
more  or  less,  on  the  west  side" — a  idat  or 
drawing  of  said  lot  being  hereto  attached  and 
marked  "Exhibit  A."  The  s>etltlon  pleads  th& 
contract  by  Its  l^al  effect,  as  Is  proper,  and 
then  says  a  copy  thereof  "Is  hereto  attached 
■and  marked  'Exhibit  B.'"  In  that  exhibit 
the  description  Is  as  follows:  "Lot  to  be 
located  by  survey,  said  lot  being  on  top  of  hUl 
north  of  the  Missouri  Pacific  tracks  In  Web- 
ster Groves,  Mo.,  bounded  on  the  north  by 
the  westerly  extension  of  the  south  line  of 
Oak  street,  yet  to  be  surveyed ;  on  the  south 
by  the  right  of  way  and  parallel  to  the  Mis- 
«oarl  Pacific  Railroad ;  on  the  east  by  land 
now  owned,  or  occupied  by  Mr.  Flummerfelt, 
yet  to  be  surveyed;  and  on  the  west  by  a 
line  100  feet  west  of  the  east  boundary  line." 
^Ve  do  not  understand  that  appellant  con- 
tends that  the  description  of  the  land  In  tlie 
liody  of  the  petition  Is  not  sufficient,  but 
does  contend  that  the  deacrii^lon  given  In 
the  contract  sued  on  which  Is  filed  as  an  ex- 
hibit Is  not  sufficient  The  specific  point  on 
which  appellant  relies  is  In  what  Is  alleged 
to  be  the  uncertain  location  of  the  north 
boundary  line  of  the  lot,  to  wit:  "Said  lot 
•  •  •  bounded  on  the  north  by  the  west- 
«rly  extension  of  the  south  line  of  Oak  street, 
yet  to  be  snrveyed."  Appellant  In  Its  brief 
says;  "The  south  line  of  Oak  street  might, 
as  far  as  this  attempted  agreement  was  con- 
cerned, have  been  run  In  any  direction,  curr- 
«d  or  straight,  within  an  angle  of  80  d^^rees, 
and  still  be  literally  In  a  westerly  direction." 

The  case  Is  here  on  the  record  proper,  and 
the  question  Is:  Is  the  description  In  the  pe- 
tition sufficient?  An  exhibit  Is  no  part  of  the 
pleading.  Pomeroy  v.  E^llerton.  118  Mo.  440, 
21  S.  W.  19.  The  statute  requires  the  writ- 
ten Instrument  on  whlc^  the  suit  is  based 
to  be  filed  with  the  petition,  but  it  is  not  to 
be  considered  In  determining  the  sufficiency 
■of  the  pleading.  Bowling  t.  McFarland,  38 
Mo.  465;  Phillips  t.  Evans,  64  Mo.  17;  Joy 
T.  Marlon,  28  Mo.  App.  55.  In  the  petition 
this  north  line  Is  described  as  "the  -westerly 
contlnuatloii  in  a  straight  line  of  the  south 
line  of  Oak  street,"  and,  after  describing 
the  oUier  lines,  it  proceeds,  "as  per  the  plat 
of  said  addition  now  recorded  and  on  file 
in  Plat  Book  No.  1  at  page  106  in  the  office 
-of  the  Recorder  of  Deeds  In  St  Louis  Ooun- 
tj  txnmded,"  etc.,  and  the  dimensions  of  the 
lot  are  stated  by  feet  inches,  and  fraction  of 
Inches ;  so  that  any  one  competent  to  surrey 
land  conld  with  the  descriptloD  and  pnbllc 
records  there  referred  to  with  certain^  lo- 
cate the  land.  Springer  t.  Klelnsorge,  83 
Mo.  182;  Black  t.  Growther,  74  Mo.  App. 


480.  In  the  last-named  case  Ellison,  J.,  said: 
"The  rule  may  be  stated  thus:  The  land  need 
not  be  fully  and  actually  described  In  the  pa- 
per so  as  to  be  Identified  from  a  mere  read- 
ing of  the  paper;  but  the  writing  must  af- 
ford the  means  whereby  the  Ideatlflcatlon 
may  be  made  perfect  and  certain  by  parol 
evidence."  That  is  the  correct  rule,  and,  ap- 
plied to  this  case,  it  makes  not  only  the  de- 
scription in  the  i>etltIon,  but  that  In  the  ex- 
hibit also,  sufficient.  Having  said  that  the 
exhibit  is  no  part  of  the  petition,  and  that 
the  description  In  the  petition  is  sufficient,  it 
is  perhaps  unnecessary  to  express  an  opinion 
as  to  the  sufficiency  of  the  description  In  the 
exhibit  but  since  the  cause  is  to  go  back  to 
be  tried  again,  and  since  counsel  on  both 
sides  have  discussed  the  case  as  If  the  ex- 
hibit was  to  be  taken  as  part  of  the  petition, 
we  deem  it  better  to  consider  also  appellant's 
proposition  that  the  descrlpticm  In  the  ex- 
hibit is  not  sufficient  to  Justify  the  court  in 
decreeing  a  specific  performance.  The  line 
alleged  to  be  uncertain  Is  thus  described  in 
the  exhibit:  "The  westerly  extension  of  the 
south  line  of  Oak  street,  yet  to  be  sur- 
veyed." That  means  that  this  north  line 
which  Is  to  be  an  extension  westwly  of  the 
south  line  of  Oak  street  Is  yet  to  be  surr^ed. 
Coonsel  argue  that  the  extensim  of  the  south 
line  of  Oak  street  westerly  may  vary  north 
or  south  at  any  ant^  within  90  degrees, 
an^sUU  conform  to  the  direction  called  for. 
If  the  extension  were  drawn  with  such  an 
angle,  it  would  not  be  an  extension  at  the 
south  line  of  Oak  street  If  that  line  Is 
straight,  the  extensku  must  be  straight 
Therefore  the  south  line  of  Oak  street  b^ng 
given,  and  that  being  a  pubHe  street  in  the 
town  of  Webster  Groves,  the  exhibit  gives  a 
surveyor  all  the  Information  ha  requires  to 
enable  him  to  survey  the  route  and  mark 
the  north  boundary  line  of  this  lot  That  is 
all  that  the  law  requires.  "Id  certum  est 
quod  certum  reddl  potest"  When  the  cause 
comes  on  for  trial  again,  evidence  of  a  sur- 
rey and  plat  founded  on  the  data  given  in  the 
contract  will  be  com[>etent  and.  If  with  that 
evidence  the  chancellor  finds  the  description 
given  in  the  petition  substantially  correct,  it 
wlU  he  sufflclHit 
The  judgment  is  affirmed.  All  concur. 


STATE  T.  OASTa 

(Supreme  Court  of  Missouri,  Division  Ko.  Z 
Dec  18»  1910.) 

1.  Homicide  (8  138*)— PaoouoiNa  ABOsnoir 

—Indictment. 

Aa  indictment  for  manslanghter  In  attempt' 
Ids  to  procure  an  abortion  heid  anfficient,  under 
Rev.  St.  1899,  {  1853  (Ann.  St.  1900,  p.  1280). 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  231 ;  Dec.  Dig.  |  188.*] 
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2.  Cbiuinal  Law  (|  730*)— Tsul— Rkuabkb 

OF  PROSBCUTINO  ATTOBNET. 

In  a  prosecution  for  nutnalaughter  by  the 
performance  of  an  operation  to  cause  an  abor- 
tion, the  prosecntinff  attorney,  while  lelectins 
the  Jmy,  stated  that  defendant  had  seduced  the 
deoeeHea.  The  court  sustained  the  'objection  of 
the  defense  thereto  and  warned  the  prosecutor 
not  to  ma^e  any  improper  statement.  There 
was  nothing  then  to  show  that  the  statement 
was  not  made  in  good  taiih,  with  expectation 
of  proving  the  fact,  and  the  defense  bad  a 
chance  to  examine  the  jurors  as  to  any  preju- 
dice  caused  by  the  statement.  Held,  that  a  mo- 
tion by  the  defense,  made  after  the  panel  had 
qnallfied,  but  before  It  was  sworn,  to  discbarge 
uie  entire  panel,  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  730.*] 

8.  iNpiCTMENT  AND  IinOBHATTON  (5  111*)  — 

Inkormatiok— Neqativino  Exceptions, 
Ad  Information  charging  manslaughter,  un- 
der the  provisions  of  Itev.  St.  1889,  i  18.53  (Ann. 
St.  1006.  p.  12S0>,  which  makes  a  fatal  aboi^ 
tion  manslaughter,  must  negative  the  exceptions 
in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  295-298;  Dec. 
Dig.  I  111.*] 

4.  Criminal  Law  fj  329*)  — Etidencb— Bub- 
den  OF  Pboob^ufficibnot. 

If  the  burden  of  proof  be  on  the  state  in 
a  prosecution  unt^er  Bev.  St.  1899.  |  1853  (Ann. 
St.  190e.  p.  1280),  which  makes  a  fatal  abortion 
manslaughter,  to  negative  the  exceptions  there- 
in that  "unless  the  same  shall  have  been  neces- 
sary to  preserve  the  life  of  said  woman  or  ad- 
vised by  a  physician,"  It  is  sufficiently  done 
by  showing  that  the  woman  was  in  perfect 
health  until  she  entered  defendant's  rooms,  for 
after  that  time  the  burden  shifts,  as  the  (acts 
then  are  peculiarly  within  the  knowledge  of 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  722;  Dec  Dig.  1  829.*] 

5.  Indictment  and  Invorhation  (8  169*)  — 
Evidence— Declabations  of  Conbpiratobs 
— Admissibility. 

It  is  not  necessary  that  the  conspiracy 
should  be  alleged  In  the  indictment  or  informa- 
tion to  render  declarations  of  one  conspirator 
admissible  against  his  fellows. 

[Ekl.  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  §  1C9.*] 

6.  Criminal  Law  (8  427*)— Evidence— Dec- 
larations of  a  Coconspirator  —  Prelim- 
inary Evidence— Proof  of  Conspiracy — 
Circumstantial  Evidence. 

Direct  evidence  of  a  conspiracy  is  uunecea- 
sary  to  render  the  declarations  of  one  conspira- 
tor admissible  against  another,  for  In  the  very 
nature  of  things  conspiracies  are  concocted  In 
secret,  and  must  be  proved  by  drcnmstantial 
evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  T^aw, 
Cent.  Dig.  iS  1012-1017;  Dec.  Dig.  §  427.*] 

7.  Criminal  Law  (|  427*)—Evidence— Pre- 
liminary Evidence  as  to  Conspiracy- 
Sufficiency. 

In  a  prosecution  for  manslaughter  arising 
oat  of  a  fatal  abortion,  evidence  held  snfficient 
to  show  a  conapiney  among  the  various  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Criminal  T^w, 
Cent.  Dig.  H  1012-1017;  Dec.  Dig.  i  427.*] 

Appeal  from  Circuit  Court,  Pettis  County ; 
Lewis  Hoffman,  Judge. 

Everett  Casto  was  convicted  of  manslaugh- 
ter, because  of  an  unlawful  abortion  which 


resulted  In  Oks  womaii'i  death,  and  nmeaJa. 

Affirmed. 

Geo.  F.  Longan  and  S.  E.  SCoore,  for  appel- 
lant E.  W.  Major,  Att7.  Oen.,  and  Chaa.  G. 
Bevelle,  Aast  Atty.  Gen.,  for  the  State. 

GANTT,  P.  X  At  the  KoTember  term, 
1908,  of  the  circuit  court  of  Pettis  county, 
the  prosecuting  attorney  filed  his  Informa- 
tion, containing  two  counts. 

The  second  count  Is  in  the  words  and  flg- 
ares  following,  omitting  caption:  .*'And  the 
said  Harrey  D.  Dow,  prosecntlng  attorney 
for  the  state  of  Mltsonrl,  within  and  for  the 
body  of  the  county  of  I^ttls,  upon  his  oath 
of  office  as  snob  prosecuting  attorney,  fni^ 
tber  informs  the  court:  Tha^  William  T. 
SImonds,  Everett  Casto,  and  G.  H.  Corbett, 
at  the  county  of  Pettis  and  state  of  Missouri. 

on  the  day  of  May,  1908,  anlawfully, 

willfully,  and  feloniously  then  and  there  did 
make  an  assault  in  and  upon  the  body  of 
one  Anna  Bell,  a  woman  then  and  thore  be- 
ing pregnant  with  a  child,  and  did  then  and 
there  willfully,  unlawfully,  and  feloniously 
use  and  employ  a  certain  Instrument  or  oth- 
er hard  substance,  the  nature  and  description 
whereof  is  tb  the  prosecuting  attorney  un- 
known, then  and  there  did  unlawfully,  will- 
fully,  add  feloniously  Insert,  thrust,  and 
force  the  said  instrument  aforesaid  Into  the 
private  parts  and  womb  of  the  said  Anna 
Bell,  and  thereby  then  and  there  did  greatly 
wound  the  said  Anna  Bell,  in  and  upon  the 
body  and  womb  of  the  said  Anna  Bell,  with 
the  felonious  intent  thereby  then  and  there 
to  procure  an  abortion  or  miscarriage  of  the 
then  existing  pregnancy  of  her,  the  said  Anna 
Bell,  and  that  the  same  not  being  then  and 
there  necessary  to  preserve  the  life  of  said 
pregnant  woman,  Anna  Bell  aforesaid,  and 
that  the  same  not  having  been  then  and  there 
advised  by  a  physician  to  be  necessary  for 
the  purpose  of  procuring  an  abortion  or  mis- 
carriage to  preserve  the  life  of  the  said  An- 
na Bell,  and  by  means  and  in  consequence  of 
the  unlawful,  willful,  and  felonious  employ- 
ment and  use  of  the  said  instrument  or  other 
bard  substance  as  aforesaid  in  and  upon  the 
body  and  womb  of  her,  the  said  Anna  Bell 
aforesaid,  by  the  said  William  T.  Simonds, 
Everett  Casto,  and  G.  H.  Corbett,  aforesaid, 
she,  the  said  Anna  Bell  then  and  there  became 
greatly  wounded  and  mortally  diseased  of  her 
womb  and  body,  and  then  and  there  did  lan- 
guish and  languishing  did  live,  from  the  said 

 —  day  of  May,  1908,  until  the  23d  day 

of  May,  1908,  at  the  county  of  Pettis  and 
state  of  Missouri,  the  said  Anna  Bell  of 
the  mortal  wound  and  disease  aforesaid  did 
die.  And  so  the  prosecuting  attorney  afore- 
said, of  the  county  and  state  aforesaid,  up- 
on his  oath  aforesaid,  does  say  that  the  said 
William  T.  Simonds.  Everett  Casto,  and  G. 
H.  Corbett,  the  said  Anna  Bell  In  the  man- 
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ner  and  by  the  means  aforesaid  unlawfully, 
wickedly,  willfully,  and  feloniously  did  UU, 
slay,  and  murder,  against  the  peace  and  dig- 
nity of  the  state."  Which  Informatirai  was 
duty  Terlfled,  before  the  clerk  of  the  court, 
December  1,  190& 

The  defendants  were  arrested  and  duly  ar- 
raigned. The  canee  was  continued  from  term 
to  term  until  the  November  term,  1909,  at 
which  term  a  severance  was  ordered  and  de- 
fendant Casto  was  pnt  upon  hla  trial,  before 
a  Jnry  duly  impaneled  and  was  found  guilty 
as  charged  In  the  foregoing  count  and  his 
punishment  assessed  at  four  years*  imprison- 
ment in  Uie  penitentiary.  Motions  for  a  new 
trial  and  in  arrest  were  duly  filed,  and  over- 
ruled  and  defendant  was  sentenced  in  ac- 
cordance with  the  verdict  From  that  sen- 
tence, he  appeals  to  this  court 

On  the  part  of  the  state  the  testimony 
tends  to  prove  that  on  May  2,  1908.  and  for 
several  months  prior  thereto,  one  Anna  Bell, 
a  female,  was  employed  as  a  servant  La  the 
home  of  John  T.  Stinson,  secretary  of  the 
State  Fair  Association,  in  the  town  of  Se- 
dalla.  Mo.  At  about  8  o'clock  on  the  evening 
of  May  2d  defendant  Casto  went  to  the  home 
«f  Mr.  Stinson,  to  whom  he  represented  that 
be  was  the  brother  of  Anna  Bell,  that  be  had 
received  a  tel^ram  announcing  the  eerlons 
UlnesB  of  their  mother  at  her  home  In  Cole 
Camp,  Mo.,  and  that  Anna  Bell  was  then  up- 
stairs arranging  to  accompany  him  home ;  he 
having  immediately  before  made  arrange- 
mrats  with  her  to  that  end.  In  a  few  min- 
utes thereafter  he  and  the  girl  left  the  house, 
saying  they  intended  to  catch  a  train  that 
evening  for  Cole  Camp.  Instead  of  going  to 
Cole  Camp  defendant  took  the  girl  directly 
to  a  house  In  Sedalla,  where  his  codefend- 
ant,  William  T.  Simonds,  a  physician,  was 
rooming,  and  there  defendant  and  Simonds 
made  arrangements  with  the  proprietor  for 
a  room  to  be  used  and  occupied  by  defend- 
ant and  the  girl.  Simonds  represented  to  the 
proprietor  that  he  knew  both  defendant  and 
the  girl,  and  that  they  were  respectable  peo- 
ple. This  was  on  Saturday  night  and  defend- 
ant and  the  girl  Jointly  occupied  the  room  un- 
til Monday,  at  which  time  defendant  paid 
part  of  the  room  rent  and  left,  saying  he 
would  return  the  following  day.  Appellant 
did  not  return,  but  the  girl  occupied  the 
room,  in  which  she  conatantly  remained,  un- 
til 6  o'clock  Saturday  evening.  May  9tfa,  when 
one  O.  H.  Corbett,  codefendant,  took  her  in 
a  buggy  to  a  house  in  the  country,  about  six 
miles  south  of  Sedalia,  arriving  there  be- 
tween 8  and  9  o'clock  on  that  evening.  This 
boose  was  occupied  only  by  Corbett  and  a 
colored  boy,  and  when  Corbett  arrived  there 
with  the  girl  she  was  crying  and  manifesUng 
many  signs  of  pain  and  snffering.  Through- 
out the  Dlght  and  the  following  morning  her 
BiifEerlngs  continued,  and  Corbett  and  the  col- 
ored boy  attended  her,  Cortntt  at  dlfterent 
times  administering  her  medicine.  During 


the  following  morning  and  while  she  and 
Corbett  were  in  the  room  alone,  she  was  de- 
livered of  an  Immature  child,  which  Corbett 
placed  In  a  bucket  and  afterwards  buried 
Just  south  of  his  house.  Through  the  fol- 
lowing week  the  girl  remained  at  this  house 
unvlsited  by  any  one  except  Simonds,  the 
colored  boy,  and  Corbett,  and  on  Saturday 
evening  of  that  week  she  died.  After  her 
death  the  body  was  removed  to  the  under- 
taker's, where  a  post  mortem  examination 
was  conducted  by  the  coroner  and  Dr.  Fer- 
guson. This  examination  disclosed  that  an 
operation  had  been  performed,  by  the  use 
of  certain  instruments,  causing  abortion  and 
the  death  of  the  woman.  The  'womb  was 
much  contused  and  lacerated,  and  almost  in 
a  state  of  decomposition,  all  of  which  was 
due  to  the  operation. 

At  the  time  defendant  took  the  girl  from 
the  home  of  Mr.  Stinson  she  was  apparently 
in  perfect  health  and  showed  no  evidence  of 
pregnancy.  The  appellant  and  the  physician 
Jointly  arranged  for  the  use  of  the  room  to 
which  the  girl  was  first  taken ;  Simonds 
vouching  for  the  character  of  the  renters, 
and  making  most  of  the  pr^imlnary  ar- 
rangements. Appellant  and  the  girl  jointly 
occupied  the  room  from  Saturday  night  until 
Monday  morning,  when  appellant  paid  part 
of  the  room  rent  and  left,  promising  to  re- 
turn and  pay  for  the  room  during  Its  oc- 
cupancy by  the  girl,  Simonds,  the  physician, 
attended  the  girl  constantly,  administering  to 
her  both  before  and  after  the  departure  oi 
appellant.  During  the  week  that  she  re- 
mained in  Sedalia,  Simonds  made  daily  vis- 
its to  her  room,  and  after  she  was  taken  to 
the  house  occupied  by  Corbett  and  the  col- 
ored boy,  he  continued  his  professional  calls. 
From  the  time  she  was  taken  by  appellant  to 
this  house  where  Simonds  also  roomed,  un- 
til her  death,  she  was  neither  visited  nor 
seen  by  any  persons  except  appellant,  Cor- 
bett, Simonds,  the  colored  boy,  and  one  oth- 
er man  who  was  unacquainted  with  her,  and 
who.  In  response  to  a  note  sent  by  her,  went 
to  the  room  in  Sedalia,  where  he  remained 
but  a  few  minutes.  Simonds,  the  physlclau, 
stated  to  the  proprietor  of  the  room  that  the 
girl  was  brought  by  appellant  from  Cole 
Camp  to  Sedalla  for  medical  treatment,  and 
Corbett  said  it  was  through  arrangements 
made  by  him  with  Simonds  that  the  girl  was 
removed  from  Sedalla  to  his  house.  As  Cor- 
bett was  taking  the  body  of  the  child  from 
the  girl's  room  for  the  purpose  of  burying  It, 
he  told  the  colored  boy  that  no  one  knew 
anything  concerning  the  aCFair,  and  admon- 
ished the  boy  to  say  nothing  of  It  to  any  one. 

Appellant  offered  no  evidence  In  bis  own 
behalf,  but  stood  on  a  demurrw  to  the 
state's  evidence. 

This  prosecution  Is  for  the  offense  de- 
nounced in  section  18S3,  Rev.  St  1889  (Ann. 
St  1906.  p.  1280),  now  section  4iB0,  Rev. 
St  1909,  wlitch  provldei:   **Snrj  persui 
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who  shall  willfully  administer  to  any  preg- 
nant woman  any  medicine,  drug  or  sub- 
stance whatsoever  or  shall  use  or  employ 
any  means  whatsoever  with  intent  thereby 
to  procure  abortion  or  the  miscarriage  of 
any  such  woman,  unless  the  same  shall  hare 
been  necessary  to  preserve  the  life  of  such 
woman  or  shall  hare  been  advised  by  a  phys- 
ician to  be  necessary  for  ttiat  purpose,  shall 
upon  conviction  be  adjudged  guilty  of  a 
misdemeanor  and  punished  by  Imprisonment 
in  a  county  Jail  not  exceeding  one  year  or 
by  a  fine  not  exceeding  five  hundred  dollars 
or  by  both  such  fine  and  imprisonment ;  but 
If  the  death  ef  such  woman  raisue  from  the 
means  so  employed,  the  person  so  offending 
ahall  be  deemed  guilty  of  manslaughter  In 
the  second  degree." 

The  second  count  of  which  defendant  was 
found  guilty  aptly  and  saffldently  charges 
mansianghter  under  said  section.  Indeed, 
the  information  is  not  assailed  in  this  court 

1.  While  the  Jury  was  being  impaneled, 
the  prosecuting  attorney,  in  stating  the  na- 
ture of  the  charge  on  which  defendant  was 
to  be  put  on  trial,  said:  "Gentlemen,  the 
charge  In  this  case  Is  that  of  manslaughter. 
The  crime,  as  herein  charged,  was  commit- 
ted along  In  the  month  of  May,  1908.  One 
Anna  Bell,  a  young  girl,  who  was  living  here 
in  the  city  of  Sedalla,  and  who  the  defend- 
ant, Everett  Casto,  seduced."  Counsel  for 
defendant  objected  at  once  to  the  statement 
that  defendant  had  "seduced  the  deceased," 
and  the  court  not  only  sustained  the  ob- 
jection, but  admonished  the  prosecuting  at- 
torney to  refrain  from  any  Improper  state- 
ment Thereupon  counsel  proceeded  with 
the  voir  dire  examtaation  and  the  panel 
qualified,  but  before  the  Jury  was  sworn  to 
try  the  cause,  counsel  for  defendant  filed  a 
formal  motion  to  discharge  the  entire  panel 
on  account  of  said  statem^t.  There  Is  noth- 
ii^  to  Indicate  that  the  prosecuting  attor- 
ney made  the  statement  otherwise  than  In 
perfect  good  faith,  and  believing  he  might 
establish  the  truth  of  the  assertion,  but  In- 
depoident  of  this,  counsel  had  full  opportu- 
nity to  Interrogate  the  Jury  and  ascertain 
whether  said  statement  would  in  any  way 
influence  them  in  reaching  their  verdict  It 
is  not  the  practice  to  pass  upon  the  admis- 
sibility of  evidence -during  an  opening  state- 
ment. Of  course,  the  court  can  exclude 
wholly  irrelevant  matter,  but  the  court  can- 
not know  In  advance  that  counsel  cannot  es- 
tablish a  fact  which  may  prove  material,  and 
counsel  may  in  perfect  good  faith  think  tes- 
timony material  which  the  court  may  ex- 
clude upon  objection.  We  think  the  court 
properly  oTermled  the  motlou  to  set  aside 
the  panel. 

2.  The  Information  negatived  the  excep- 
tion in  the  stetute  that  the  abortion  was 
necessary  to  preserve  the  life  of  the  girl,  or 
Lad  been  adTlsed  by  a  i^yslclan  to  t>e  neces- 
noTt  aa  our  dodUiam  reqaba    State  t. 


Meek,  70  Mo.  366,  35  Am.  Bep.  427;  Stete 
V.  Hathaway,  115  Mo^  loc  dt  88,  21  S.  W. 
1081.  If  the  burden  was  on  the  state  t» 
prove  this  negative,  we  think  when  it  ap- 
peared by  the  uncontradicted  testimony  that 
up  to  the  very  hour  Anna  Bell  was  taken  ta 
the  Stotta  house,  she  was  In  perfect  health, 
the  burden  then  shifted  to  defoidanta  tO' 
show  that  the  abortion  was  necessary  to  pre- 
serve her  life,  because  If  such  was  the  case 
and  abortion  had  been  resorted  to  for  that 
purpose,  the  necessity  was  a  matter  pecnliar- 
ly  within  the  knowledge  of  defendant  and 
the  doctor. 

3.  The  defendant  atrennooaly  objected  t» 
the  acts  and  declarations  of  Dr.  SimoDds, 
on  the  ground  that  no  conspiracy  had  been 
charged  and  the  evidence  baa  not  shown 
such  conspiracy  prior  to  tiie  admlatfon  of 
his  acts  and  statements. 

As  to  the  first  of  these  objections,  It  is 
the  settled  law  of  this  state  that  it  la  not 
necessary  to  render  the  declaratlona  of  one 
conspirator  admissible  against  his  f^ow, 
that  the  conspiracy  should  be  allied  In  the 
indictment  or  information.  State  v.  Kenne- 
dy, 177  Mo.,  loc.  dt  165,  75  S.  W.  979: 
State  V.  Collins,  181  Mo.,  loc.  cit  261,  79 
S.  W.  G71. 

If,  by  the  second  ground  of  the  objection. 
It  Is  meant  that  no  witness  had  testified  di- 
rectly to  a  cons[dracy  on  the  part  of  defend- 
ant Casto  and  I>r.  Slmonds  to  produce  the 
abortion,  It  Is  true,  but  as  has  oft«i  be^ 
said  by  courts  and  text-writers,  from  their 
very  nature,  consplrades,  like  frauds,  are 
usually  concocted  in  secrecy  and  can  seldMD 
t>e  shown  by  positive  and  direct  testimony, 
and  this  makes  it  peculiarly  necessary  to 
permit  them  to  be  established  by  proof  of 
facte  and  circumstances  more  or  leas  cogent 
tending  to  show  their  existence.  A  conspir- 
acy like  other  facte  or  crimes,  may  be  es- 
tebllshed  by  drcumstential  evidence.  With- 
out repeating  the  facte  set  forth  in  the  state- 
ment, we  think  that  that  evidence  dearly 
points  to  defendant  and  Dr.  Slmonda  as  act- 
ing tt^ther  for  the  accomplishment  of  erne 
unlawful  and  criminal  purpose,  and  that 
was  to  produce  an  abortion  on  Anna  Bdl. 
To  rational  minds,  the  conduct  of  defendant 
in  going  to  Mr.  Stlnson's,  where  the  girl  was 
at  work,  and  falsely  representing  himself  to 
be  her  brother,  and  that  he  had  come  to 
teke  her  to  her  side  mother  at  Cole  Gamp, 
and  then  immediately  taking  her  to  tbe 
room  where  the  sequel  shows  that  criminal 
practices  were  resorted  to  which  finafly  prth 
duced  the  abortion,  Is  strongly  lndleatlv« 
of  conscious  guilt  In  view  of  the  sobee- 
quent  facts,  bis  conduct  can  only  be  ascrib- 
ed to  a  guilty  motlTe  and  a  knowledge  pe- 
culiar to  blmsett  and  the  girt  at  that  time. 
An  Innocent  purpose  cannot  be  ascribed  to 
his  T«nalnlng  In  the  room  at  the  Stotts 
bouse.  Whether  single  or  married,  Ida  re- 
maining and  occupying  the  aame  room  and 
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bed  with  tbe  young  clrl  showed  a  suilty 
relation,  one  that  caused  him  to  feel  It  in- 
cumbent on  tiimself  to  pay  the  rent  of  the 
room.  When  his  condact  towards  the  younx 
woman  Is  borne  In  mind,  with  the  fact  of 
her  pregnancy  at  that  time,  the  question  as 
to  his  motive  In  coming  from  his  home  in 
Benton  county  and  taking  her  away  from 
her  employer's  house  answers  itself.  When 
he  gets  her  to  the  Stotts  house,  liia  oode- 
fendant,  Dr.  Slmonds,  is  there  ready  to 
vouch  for  the  respectability  of  both  the  girl 
and  Casto  and  to  secure  them  a  room. 
Thereupon  the  visits  of  the  doctor  begin  and 
continue  with  regularity,  each  day  for  a 
week,  and  until  the  liealthy,  robust  girl  has 
become  very  sick,  and  thea  it  is  tbe  defend- 
ant Corbett  is  mysteriously  apprised  of  the 
girl's  cwditlon  and  his  good  offices  invoked 
to  get  her  out  of  the  dty  to  his  cheerless 
abode^  six  miles  In  the  country,  with  no 
woman  there  to  minister  to  her  and  no  pei> 
son  in  the  house  but  Corbett  and  the  negro 
ex-convlct.  These  things  could  not  have  hap- 
pened by  chance.  The  court,  hearing  this 
evidence  and  noting  circumstances,  had  am- 
ple ground  to  say  there  was  sufficient  evi* 
dence  of  a  conspiracy  to  admit  the  state- 
ments of  one  of  them  against  the  others. 

While  defendant  concedes  there  was  evi- 
dence tending  to  show  a  conspiracy  between 
Simonds  and  Casto,  he  Insists  there  was 
nothing  to  show  a  eon8pira<7  with  Corbett 
Corbett's  conduct  Is  utterly  Inexplicable  on 
any  other  theory  than  that  he  was  fully 
advised  of  the  purpose  to  produce  the  abor- 
tion and  to  tiide  the  result  Why  should  a 
perfect  stranger  to  this  girl,  unsolicited,  ap- 
pear at  the  Stotts  bouse  and  b^ln  at  once 
to  move  her  small  effects  to  his  place  six 
miles  in  the  country?  Why  should  a  normal 
man,  with  even  the  ordinary  Instinct  of  hu- 
manity, not  to  say  delicacy,  become  a  party 
to  this  scheme  of  taking  this  poor,  suffering 
unfortunate  to  his  house  in  the  country, 
where  there  was  no  woman  to  give  her  those 
attentions  whitih  only  a  woman  could  prop- 
erly render  In  her  then  condition?  Why, 
when  the  abortion  was  complete,  was  not 
BMue  woman  called  in  to  nurse  her?  Itrls 
almost  incredible  that  sudi  a  transactlott 
could  hftTe  been  dtfiberately  planned  and  ex- 
ecuted In  a  civilised  community.  Corbett's 
acts  and  statemoits  were  facta  inseparably 
connected  with  the  conspiracy  and  final  cul- 
mlnatioa  In  the  death  of  the  girL 

The  court  excluded  all  that  was  said  and 
dona  affcsr  the  i^bortion  Itself  was  complete, 
and  of  course  defendant  Is  in  no  attitude 
to  OMupIaln  of  this  mllnK  but  we  think  evi- 
dence ot  the  acts  and  declarations  of  all 
three  of  the  defendants  were  admissible  up 
to  the  death  of  the  girl.  The  offense  of  man- 
slanghter  for  which  defmdant  was  on  trial, 
and  of  which  he  was  convicted,  was  not 
complete  until  her  death. 


After  a  careful  consideration  of  the  whole 
evidence  and  record  in  this  c&se,  we  have 
reached  the  conclnslon  there  Is  no  reversible 
error  Ija  the  admls^n  of  testimony  or  in 
the  Instructions  of  the  conr^  and  the  Judg- 
ment Is  affirmed. 

BU&GESS  and  EBNNISHi  JJ„  concur. 


STATE  ex  reL  TEXAS  PORTLAND  OB- 
HENT  CO.  V.  BALD. 

(Supreme  Court  of  Missouri.    Dec.  17,  1010. 
Behearing  Denied  Dec.  81,  1910.) 

1.  PaocESB  (I  40*)— SxavioB— CoinoiiaTr  xo 

iSTATUTa. 

Service  of  process  mnit  conform  to  the 
reasonable  inteuunent  of  the  statutory  reqnlre- 
ments. 

rSd.  Note.— For  other  cases,  see  Frooess,  Cent 
Dig.  I  48 ;  Dec.  Dig.  {  48.*J 

2.  CoBPOBATioNS  (1  668*)— Sebvicb  of  Pro- 
cess—Forkign  OORFOKJITIONS— SEBVICB  ON 
Clkbk— SUinCIBIICT. 

Rev.  St  190^  I  8037(  requires  foreign  cor- 
poratioQB  tiansacung  business  in  the  state  to 
maintaia  a  public  office  or  place  of  business 
where  legal  service  may  be  obtained  upon  it.  and 
where  proper  books  shall  be  kept,  ete^  and  sec- 
tion 1760,  Rev.  St  1890,  9  570  (Ann.  St  1906, 
p.  587),  requires  summons  to  be  executed  on 
such  corporation  by  dellverine  a  copy  of  the 
writ  and  petition  to  any  oflScez  or  agent  in 
charge  of  Its  office  or  place  ot  business,  or,  if 
It  has  no  office  or  place  of  business,  then  to  any 
officer,  agent,  or  employ^  in  any  county  where 
such  service  may  be  obtained.  The  sheriff's 
return  in  an  action  against  a  foreign  corpora- 
tion having  an  office  in  this  state  recited  the 
execution  of  a  summons  by  delivering  a  copy  of 
the  writ  and  petition  to  "H.,  clerk  of  said  de- 
fendant, *  *  *  he  being  at  the  time  in  said 
defendant's  usual  business  office  and  In  charge 
thereof,"  and  that  the  president  or  other  chief 
officers  of  defendant  could  not  then  be  found 
in  the  city.  Held  that,  since,  under  section 
3037,  a  foreign  corooratlon  was  required  to 
maintain  a  puule  omoa  in  the  state,  it  wonld 
be  presumed  that  the  person  left  there  by  de- 
fendant in  charge  of  its  office  was  such  a  per- 
soD  as  the  statute  aathorized  to  receive  service, 
thoogfa  lie  was  called  a  "clei^,"  as  It  could  not 
be  presumed  that  the  corporation  was  violating 
the  law,  BO  that  the  service  upon  the  clerk 
shown  by  the  return  was  snfflcient. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Cent  Dig.  II  2603-2C27 ;  Dec.  Dig.  |  668.*] 

3.  Pbooess  a  141*)— Sbbvicb— Rbtttbu— CON- 

CLITStVBHXSS. 

The  statements  in  a  sherltTs  return  are 
conclusive  as  to  the  fact  of  the  service. 

[Bd.  Note.— For  other  cases,  see  Process,  Gent 
Dig.  11  18»-ld2;  Dec  Dig.  i  141.*] 

4.  WOBDB  AND  PhBABBS— "CLXBK." 

A  "clerk"  is  defined  as  one  in  the  employ 
ot  a  merchant  who  attends  only  to  a  part  of 
his  business  while  the  merchant  sopenntends 
the  whole  thereof,  differing  from  a  factor  In 
that  the  latter  wholly  takes  the  place  of  his 
prindpal  as  to  the  proiwrty  consigned  to  him; 
the  term  being  a  general  name  for  salesman, 
bookkeeper,  amanuensis  and  other  similar  em- 
ploy& 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1224-1228.] 
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6.  COBPOBATTONS  (S  66&*)— SERVICE  OK  FOH- 
EION  COBPOBAHON  —  BSTUBN  —  WaIVBB  OF 
DxrECTB— Oenebal  Appeabance. 

The  act  of  a  foieign  corporation  la  ap- 
pearing before  the  trial  jadge,  and  applying 
tor  the  removal  of  the  cause  to  the  federal  conrt. 
the  application  stating  that  defendant  appeared 
"epecially,  and  for  the  sole  and  single  purpose 
of  presenting  this  petition  for  remoTal,"  con- 
stituted an  appearance,  lequiring  the  court  to 
determine  whether  it  or  the  federal  oonrt  had 
Jurisdiction,  and  henoe  operated  as  a  waiver  of 
a  defect  in  the  return  of  serriee  of  summons 
coOBlBting  in  the  recital  of  service  on  a  "clerk," 
of  the  corporation,  instead  of  an  "officer  or 
agent"  bb  reqnired  by  Rev.  St  1889,  |  570  (Ann. 
8t  1906,  p.  607). 

[Bd.  Note.— For  other  eaaes,  aee  (SorporationB, 
Dec.  Die.  I  668.*] 

In  Banc  Application  for  mandamnB  b; 
the  State,  on  the  relation  of  the  Texas  Port- 
land Cement  Company,  against  Moses  N. 
Sale.   Peremptory  writ  Issned. 

Relator  seeks  by  mandamus  to  compel 
Hon.  Moses  N.  Sale,  one  of  the  judges  of  the 
Circuit  court  of  the  city  of  St.  Louis  to  pro- 
ceed with  a  certain  cause,  wherein  the  re- 
lator, Texas  Portland  Cement  Company,  a 
corporation  organized  and  existing  under  the 
laws  of  West  Virginia,  la  plaintiff,  and  the 
International  Steam  Pump  Company,  a  cor- 
poration of  New  Jersey,  and  the  Snow  Steam 
Pump  Works,  a  corporation  of  New  York, 
are  defendants.  The  action  Is  one  to  recover 
$1,500,000  damages  for  breach  of  a  certain 
contract  In  the  petition  fully  described. 

The  history  of  the  case  both  below  and 
here  Is  this:  Relator  filed  its  petition  In  the 
circuit  court  November  15,  1909,  and  had  a 
summons  issued  to  each  of  the  defendants. 
These  two  Instruments  being  placed  in  the 
hands  of  the  sberlCt  of  said  city,  he  executed 
tbem  in  the  following  manner  as  shown  by 
his  return  thereon: 

"Executed  this  vrrlt  In  the  city  of  St  Lou- 
Is,  Missouri,  on  this  15th  day  of  November, 
1909,  by  delivering  a  copy  of  the  writ  and 
petition  as  furnished  by  the  clerk  to  R.  M. 
Hatfield,  clerk  of  said  defendant,  Interna- 
tional Steam  Pump  Company,  he  being  at  the 
time  in  said  defendant's  usual  business  office 
and  in  charge  thereof.  The  president  or  oth- 
er chief  officers  of  said  defendant  could  not 
be  found  in  the  city  of  St.  Louis  at  the  time 
of  the  service,  said  defendant,  International 
Steam  Pump  Company,  being  a  foreign  cor- 
poration, having  an  office  and  doing  business 
In  the  city  of  St  Louis  and  state  of  Missouri, 
at  the  time  of  service.  Louis  Nolte,  SherUf, 
by  D.  Kretschmer,  Deputy. 

"I  further  executed  this  writ  in  the  city 
of  St  Louis,  Missouri,  on  this  15th  day  of 
November,  1909,  by  delivering  a  copy  of  the 
same  as  furnished  by  tbe  clerk  to  R.  M. 
Hatfield,  clerk  of  said  defendant  the  Snow 
Steam  Pump  Works,  he  being  at  the  time  in 
eald  defendant's  usual  business  office  and  in 
charge  thereof.  The  president  or  other  chief 


officers  of  said  defendant  conld  not  be  fonml 
in  the  cit7  of  St  Louis  at  the  time  of  serv- 
ice, said  defendant,  the  Snow  Steam  Pump 
Works,  being  a  foreign  corporation,  liaving 
an  office  and  doing  business  in  the  city  of 
St  Louis  and  state  of  Missouri,  at  the  time 
of  service.  Fee,  $2.00.  Louis  Nolte,  Bberlff, 
by  D.  Kretschmer,  Deputy." 

On  December  18,  1900,  each  def«)dant  ap- 
peared specially  and  filed  a  motion  to  quash 
tbe  service.  Tbe  motions  are  the  same  In 
language,  and  one  will  suffice.  That  of  the 
Steam  Pomp  Company  reads:  "Ibe  Inter- 
national Steam  Pump  Company,  one  of  tbe 
def^dants  herein,  appearing  specially  and 
for  the  sole  and  single  purpose  of  preeentlDg 
this  motion,  moves  the  conrt  to  quash  tbe 
service  of  the  summons  on  the  International 
Steam  Pump  Company  for  the  reason  that  it 
appears  from  the  return  of  the  sheriff  on 
said  summons  that  said  defendant  has  an 
office  in  the  city  of  St  Louis,  Missouri,  and 
that  said  summons  was  served  upon  a  "clerk* 
of  said  defendant  BQd  not  upon  an  'officer  or 
agent'  thereof  as  required  by  the  provisions 
of  section  670,  Revised  Statutes  of  Mlssoarl 
1899  [Ann.  St  1006,  p.  597]."  These  moUons 
were  sustained  by  the  circuit  conrt  May  26. 
1910,  and  on  May  27th  relator  filed  a  motion 
to  compel  defendants  to  plead,  answer,  or 
demur  to  relator's  petition.  This  motion  the 
court  overruled.  Respondent  did  not  refuse 
to  permit  the  sheriff  to  amend  his  return. 
Nor  did  relator  ask  tor  alias  pA>ce8s  or  take 
other  steps  than  above  indicated.  June  28, 
1910,  an  alternative  writ  of  mandamus  was 
Issued  by  this  conrt  upon  apidicatlon  of  re- 
lator to  which  Judge  Sale  has  made  full  re- 
turn, and  from  which  returns  we  have  gath- 
ered the  facts  herein  stated.  Relator  filed 
motion  for  judgment  upon  the  pleadings,  so 
that  the  case  stands  here  upon  the  admis- 
sions made  In  return.  Respondent  Sale  seeks 
the  Judgment  of  this  court  upon  the  merits, 
and  to  that  end  there  is  peeaeuteA  tbe  sole 
question  of  the  sufficiency  of  these  returns. 
Other  questions  are  dlscossed  In  tbe  briefs, 
but  were  waived  In  the  oral  argument  at  re- 
quest of  respondent  who  deemed  the  ques- 
tion presented  upon  the  returns  as  a  voy  Im- 
portant one  to  the  circuit  court  of  the  dtj 
of  St  Louis,  where  many  such  suits  are  pend- 
ing and  others  being  contlnuonaly  brought 
This  outlines  therefore  the  sole  issue  in  Che 
case.  The  chief  bone  of  contention  la  the 
sufficiency  of  these  words  in  the  retnrn:  "R. 
M.  Hatfield,  clerk  of  said  defendant  •  •  * 
be  being  at  the  time  in  said  defendant's  usnsl 
business  office,  and  In  cha^  thezeoC** 

Respondent  contoids  that  the  service  upon 
a  "clerk"  does  not  meet  the  aMnswds  itf  the 
statute ;  relatmr  contra. 

This  sufficiently  states  the  case. 

Edward  D'Arcy  and  Percy  Werner,  for  rfr- 
lator.   Nagel  &  Elrby,  for  re^randent. 
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GRAVES.  7.  (after  stating  the  facts  as 
above).  1.  It  Is  urged  that  if  thesQ  defend- 
ants In  the  suit  mtttUoned  cannot  be  seired 
in  the  manner  Indicated  b7  the  return  of  the 
sheriff,  then  they  can  obviate  service  of  pro- 
cess entirely.  This  may  be  tnie,  yet  it  vUI 
not  make  this  service  good,  unless  it  la  good 
under  the  statute.  The  statute  has  designat- 
ed the  manner  of  service,  and  the  service 
must  comport  with  the  reasonable  Intend- 
ment ot  the  statute  as  expressed  by  Its  tenna 
If  these  corporations  are  doing  business  In 
Missouri  by  license  of  the  state  as  It  appears 
from  the  record,  there  is  a  method  of  reach- 
ing them  without  doing  violence  to  the  stat- 
ute pertaining  to  service  of  process.  A  part 
of  section  3037,  Rev.  St  1800,  reads:  "Every 
corporation  for  pecuniary  profit  formed  in 
any  other  state,  territory  or  country,  before 
It  shall  be  authorized  or  permitted  to  trans- 
act business  in  this  state,  or  to  continue  busi- 
ness therein  If  already  established,  shall 
have  and  mainiain  a  puilio  office  or  place  in 
tliig  state  for  the  transaction  of  its  business, 
where  legal  service  may  be  oMained  upon  it, 
and  where  proper  books  shall  be  kept  to  en- 
able such  corporation  to  comply  vrlth  the 
constitutional  and  statutory  provisions  gov- 
erning such  corporatloos;  and  such  corpora- 
tion shall  be  subjected  to  all  the  liabilities, 
restrictions  and  duties  wliich  are  or  may  be 
Imposed  upon  corporations  of  like  character 
organized  under  the  general  laws  of  this 
state,  and  shall  have  no  other  or  greater 
powers."  The  foreign  corporation  must 
maintain  an  office  where  legal  service  may 
be  obtained  upon  It,  and  to  maintain  such  an 
office  it  must  keep  therein  and  thereat  sncb  a 
person  as  Is  designated  by  the  statute  per- 
taining to  service  of  process,  upon  wbom  pro- 
cess may  be  served.  If  such  corporation  fail 
so  to  do  It  can  by  proper  proceeding  be  oust- 
ed from  its  right  to  do  business  In  the  state 
because  of  this  flagrant  violation  of  the  law. 
So  that  we  are  not  impressed  with  the  Idea 
of  relator's  suggestion  as  above  mentioned. 
With  this  suggestion  to  the  sld^  we  take  up 
the  real  question  next. 

2.  That  portion  of  the  statute  in  which  we 
are  interested  (Rev.  St  1909,  i  1760;  Rev.  fit 
1809,  9  670  [Ann.  St  1906,  p.  597])  reads:  "A 
summons  shall  be  executed,  except  as  other- 
wise provided  by  law,  either:  *  •  •  or 
fourth,  where  defendant  is  a  corporation  or 
Joint  stock  company,  organized  under  the 
laws  of  any  other  state  or  country,  or  having 
an  office  or  doing  business  in  this  state  by 
delivering  a  copy  of  the  writ  and  petition  to 
anjt  offlcer  or  agent  of  such  corporation  or 
company  In  charge  of  any  office  or  place  of 
business,  or  if  it  have  no  office  or  place  of  busi- 
ness, then  to  any  officer,  agent,  or  employee 
In  any  county  where  such  service  may  be 
obtained,  and  when  had  In  conformity  with 
this  subdivision  shall  be  deemed  personal 
service  against  such  corporation  and  author- 
ize the  rendition  of  a  general  Judgment 
against  it"  Certain  portions  of  the  above 
1S2  S.W.-71 
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section  have  been  omitted  as  tbfliy  an  not 
relevant  to  this  contention. 

These  corporations  had  a  place  of  business 
in  this  state,  and  therefore  came  within  the 
first  portion  of  the  paragrapli,  which  re- 
quires the  summons  to  be  delivered  to  an  of- 
ficer or  agent  of  the  corporation.  We  can 
only  discuss  this  question  from  the  stand- 
point of  the  returns  made  by  the  sheriff.  In 
this  proceeding  as  well  as  in  the  proceeding 
in  the  lower  court  his  returns  are  binding- 
upon  all  parties.  If  folse  he  is  liable  npon 
bis  bond,  bnt  the  statements  therein  are  the 
facts  as  to  the  service,  so  far  as  onr  consid- 
eration of  the  matter  goes.  From  the  record 
before  us  it  appears  that  the  sheriff  refused 
to  amend  his  return,  showing  that  he  thought 
that  there  was  a  difference  between  the  term 
"agent,"  as  used  in  the  statute,  and  the  texm 
"clerk,"  as  used  in  his  returns.  The  Circuit 
Court  has  taken  the  same  view  of  it.  Ordi- 
narily speaking  there  is  a  difference  between 
"clerk"  and  "agent"  This  difference  is  dis- 
cernible by  the  following  definition  of  "clerk" 
from  Cyclopedic  Law  Dictionary,  p.  157:  "A 
person  In  the  employ  of  a  merchant  who  at- 
tends  only  to  a  part  of  his  business,  while 
the  merchant  himself  superintends  the  whole. 
He  differs  from  a  factor  In  this:  That  the 
latter  wholly  supplies  the  place  of  his  prin- 
cipal In  respect  to  the  property  consigned  to 
him.  Pardesus,  Dr.  Com.  note  38;  X  Chit 
Pr.  80;  2  Bonv.  Inst  note  1287.  A  graieral 
name  for  salesmen,  bookkeepers,  amanuenses, 
and  other  employes  of  that  class.  A  person 
employed  In  an  office,  public  or  private,  for 
keeping  records  or  accounts."  If  it  were  an 
original  proi>osltion  in  this  state  much  might 
be  said  for  the  contention  made  by  respond- 
ent But  as  we  take  it,  to  this  court  it  is 
not  a  new  contention.  In  the  case  of  Davis 
V.  Jacksonville  Southeastern  Line,  126  Mo., 
loc.  clt  75,  28  S.  W.  965,  this  court  said: 
"Measuring  the  return,  then,  by  the  require- 
ments of  the  statute,  we  see  at  a  glance  that 
the  real  question  Is  whether  service  upon  a 
named  person,  'freight  solicitor'  of  the  de- 
fendant in  charge  of  lt9  business  office  at 
the  time  of  said  service,  In  the  city  of  St 
Louis  is  good.  Stating  the  point  in  a  differ- 
ent form,  the  question  is  whether  a  'freight 
solicitor'  in  charge  of  a  railway  business 
office  is,  or  is  not,  to  be  held  an  'officer  or 
agent  of  such  corporation,'  within  the  mean- 
ing of  the  law  governing  the  service.  The 
return  should  receive  a  reasonable  and  nat- 
ural interpretation.  It  must  be  fairly  con- 
strued and  effect  be  given  to  its  plain  intent 
and  meaning.  Mikel  v.  Railroad  (1873)  54 
Mo.  145;  Hill  V.  Ore  &  Steel  Co.  (1886)  90 
Mo.  108  [2  S.  W.  289];  Pope  v.  Terre  Haute, 
etc..  Co.  (1881)  87  N.  Y.  137.  We  do  not  ddhbt 
that  'freight  solicitor'  Is  a  sufficient  designa- 
tion of  an  agent  on  whom  service  may  prop- 
erly be  made,  when  In  charge  of  the  defend- 
ant's business  office.  Palmer  v.  Pennsylva- 
nia Co.  (1885)  35  Hun.  [N.  Y.]  869,  affirmed 
(1885)  99  N.  Y.  679;  Talbot  T.  Railroad  (1890) 
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82  Mich.  66  [4S  N.  W.  1113]  ;  In  re  Hohont 
(1883)  150  n.  S.  658  [14  Sup.  Ct  221.  87  U 
Ed.  1211];  Cook  T.  Imperial  BWg.  Co.  (1894) 
162  111.  638,  88  N.  B.  914."  The  return  In 
Chat  case  waa  In  this  language: 

"Execnted  this  writ  In  the  city  of  St.  Lou- 
is, Missouri,  on  the  twentieth  day  of  Janu- 
ary, 1893,  by  delivering  a  copy  of  the  writ 
and  petition  as  furnished  by  the  clerk  to  A. 
A.  Poland,  freight  solicitor  of  the  Jackson- 
ville Southeastern  Line,  the  within  named 
defendant,  who  was  in  Its  business  office  and 
bad  charge  thereof  at  the  time  of  said  serv- 
ice; the  president  or  any  higher  chief  officer 
could  not  be  found  in  the  city  of  St  Louis, 
Missouri,  at  the  time  of  said  service.  Fee, 
$1.00.  Patrick  M.  Staed,  Sheriff.  Joseph  P. 
Schormen,  Deputy." 

If  the  foregoing  return  Is  good  as  this 
court  held  then,  the  returns  In  the  case  at 
bar  are  good.  The  theory  of  the  law  as  an- 
nounced In  the  Davie  Case,  supra.  Is  this: 
Under  the  law  the  foreign  corporation  hav- 
ing an  office  and  doing  business  in  this  state 
must  so  maintain  said  office  "that  legal  serv- 
ice may  be  obtained  upon  it"  With  this 
view  of  the  law  in  the  Davis  Case  we  held 
that  If  the  said  foreign  corporation  left  in 
charge  of  this  office  required  to  be  kept  by 
statute  a  freight  solicitor,  then  soch  freight 
solicitor  was  an  agent  for  service  within  the 
purview  of  the  statute.  So,  lu  the  case  at 
bar.  If  the  defendant  corporations  In  the  suit 
pending  nisi  left  in  charge  of  their  office,  re- 
quired to  be  kept  by  this  statute,  a  man 
whom  they  denominate  a  "clerk,"  then  such 
clerk  is  an  agent  for  the  purpose  of  obtaining 
service  upon  the  corporation.  If  they  main- 
tain an  office,  then  the  law  compels  them  to 
so  maintain  It  as  to  enable  the  citizens  of 
this  state  to  procure  service  upon  them,  and 
it  is  to  be  presumed  that  wh^  this  corpora- 
tion left  Hatfield  In  charge  of  their  office, 
they  left  blm  there  In  compliance  with  the 
statute;  1.  e.,  that  he  was  left  there  as  th^r 
agent  In  so  far  as  the  matter  of  receiving 
service  is  concerned.  The  returns  show  he 
was  in  charge  of  the  office.  It  Is  not  to  be 
presumed  that  these  corporations  were  vio- 
lating the  law,  but  It  is  to  be  presumed  that 
they  were  obeying  the  law,  and  were  so 
maintaining  their  office  as  to  permit  service 
of  process  upon  them.  Under  the  ruling  of 
this  court  In  the  Davia  Case,  supra,  these  re- 
turns are  good. 

3.  There  is  yet  another  reason  appearing 
In  the  return  of  the  respondent  made  to  this 
court  for  granting  this  writ  of  mandamus. 
After  the  returns  were  made  upon  the  sum- 
mons by  the  sheriff  the  defendants  in  that 
cause  appeared  in  the  court  presided  over  by 
respondent  and  filed  an  application  praying 
for  a  removal  of  such  cause  from  the  circuit 
court  of  the  city  of  St  Louis  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
Division  of  the  Eastern  Judicial  District  of 


Mlasonil  It  IB  true  that  In  such  application 
among  other  things  it  Is  said:  'The  defend- 
ants above  named,  appearing  herdn  by  tbelr 
attorneys,  specially  and  for  the  «oIe  and  sin- 
gle purpo»e  of  presenting  tM«  petition  for  re- 
moval, respectfully  show  to  this  honorable 
court  that  this  suit  is  one  of  a  dvll  nature 
being  founded  upon  an  alleged  liability  upon 
a  contract  and  that  the  matter  lu  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the 
sum  of  two  thousand  (^,000.00)  dollars  as 
appears  by  the  petition  herein."  To  our 
mind  this  is  an  entry  of  appearance  in  the 
circuit  court  of  the  dty  of  St  Louis  and  re- 
quired such  court  to  determine  the  one  ques- 
tion as  to  whether  or  not  the  jurisdiction 
was  in  the  circuit  court  of  the  city  of  St 
Louis  or  in  the  federal  court  named  In  the 
application.  It  required  the  state  court  to 
pass  upon  the  sufficiency  of  the  application, 
to  say  the  least  We  can  see  no  difference 
between  a  petition  for  removal  from  a  state 
to  a  federal  court  and  an  application  for  a 
change  of  venue  from  one  state  court  to  an- 
other. The  lattOT  we  have  held  to  be  an  en- 
try of  appearance,  although  the  Jurisdiction 
of  the  state  court  was  questioned.  Julian  v. 
Kansas  Olty  Star,  209  Mo.  85,  107  S.  W.  496w 
We  are  of  opinion  that  the  peremptory 
writ  of  mandamus  should  be  Issued,  and  tt  fs 
so  ordered.  AU  concur,  ezc^t  BUBOBSS, 
C.  J. 


STATE  V.  STANLET. 

(Supreme  Court  of  Missouri,  IHvIaloft  No.  2. 
Dec  ZI,  1910.) 

1.  CnxHiNAt.  lAw  (8  1068*)— Nbw  TajAh—Ar- 

PLICATION— TnCl  FOB  FlUHO. 

Under  Rev.  St  1909,  I  6285.  providing  that 
a  motion  tor  new  trial  aball  be  filra  before  judg- 
ment the  filing  of  a  motion  for  new  trial  after 
Judgment  will-  not  preserve  for  review  in  tbe 
Supreme  Court  matters  of  exception  nved  doi^ 
ing  the  trial. 

[Ed.  Note.— For  other  caees,  see  Criminal  Law, 
Cent  Dig.  i  2676 ;  Dec  Dig.  |  1063.*] 

2.  CanaNAL  Law  (|  974*)— Appeai>-Reco«d 

— MAirrBBS  CONBIOEKED. 

Under  Rev.  fit.  1909,  |  5286.  anthoiiains 
motions  in  arzeit  of  Judgment  a  motion  in  ar- 
rest of  judgment  in  a  criminal  ease  filed  after 
judgment  cannot  be  considered  in  the  Supxeme 
Court 

[Eid.  Note. — For  other  cases,  see  Criminal  Law, 
reift.  Dig.  81  24e&-2478;  Dec  Dig.  |  974.*] 

3.  CauinAi.  Law  (8  1068*)— Appeai^Rbco«d 
— QuEsnoNB  Pbbsentkd  roB  Review. 

The  verdict,  being  a  part  of  the  record  prop- 
er, will  be  reviewed  In  tbe  Snpreme  Court  t«> 
determine  whether  it  is  certain  and  responsive 
to  the  charge,  even  In  the  absence  of  motions 
for  new  trial  and  in  arrest  of  judgment 

[Ed.  Note. — SV>r  other  cases,  see  Criminal  Law, 
Gent.  Dig.  H  2676-2684;  Dec  Dig.  |  1063.*] 

4t.  CBiinNAL  Law  (|  878*)— VBSDKrr— Respckt- 

BIVBNB88  TO  InFOBMATION. 

Where  the  information  charges  atatntory 
rape  and  seduction  under  promise  of  marria^ip. 
a  verdict  of  conviction  failing  to  state  on  which 
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coant  the  defendant  U  found  gnilty  is  Insuffi- 
cient to  BDpport  ft  jndcment  of  conviction. 

[Ed.  Note.— For  other  cases,  see  Orimioal  Ijaw, 
Cent  Dig.  H  aOG8-20ee;  Dec.  Di«.  {  87S.*1 

Appeal  from  Circuit  Conrt,  OlirlBtlaii  Coun- 
ty; Jno.  T.  Moore,  Judge.  < 

James  Stanley  was  conTlcted  of  statntoiy 
rape  and  of  Mdnctkm  under  proaalse  of 
marriage,  and  fu^eali.  Berereed  and  re- 
manded. 

G.  Pnrd  Hays,  for  appellant  B.  W.  Ma- 
jor, At^.  Qen.,  and  Jno.  M.  Dawson,  Asst. 
Atty.  Gen.,  for  the  8tet& 

KBNNI8H,  J.  The  defendant,  James  Stan* 
ley,  was  prosecuted  in  the  circuit  court 
of  Christian  county  upon  an  Information  in 
(wo  counts;  the  first  charging  the  defendant 
with  the  felony  of  having  had  carnal  knowl- 
edge of  an  unmarried  female  of  previous 
chaste  character,  between  the  ages  of  14  and 
18  years,  and  the  second  the  felony  of  seduc- 
tion under  promise  of  marriage.  Upon  a 
trial  the  Jury  returned  a  general  verdict 
finding  the  defendant  guilty  and  assessed 
his  punishment  at  imprleonment  in  the  peni- 
tentiary for  a  term  of  two  years.  From  the 
Judgment  be  appealed  to  this  court 

As  riiown  by  the  record,  the  verdict  of 
the  Jur7  was  returned  on  the  28th  day  of 
August  1909,  and  on  the  same  day  Judg- 
ment was  regularly  pronounced  and  sentence 
passed.  Three  days  after  Judgment,  to  wit 
August  81,  1909,  the  defendant  filed  a  mo- 
tion for  a  new  trial,  and  on  the  3d  day  of 
September,  1909,  filed  his  motion  in  arrest 
of  Judgment 

It  is  provided  by  section  6285,  Rev.  St 
1009,  as  follows:  "The  motion  for  a  new 
trial  shall  be  In  writUv.  and  must  set  forth 
the  grounds  or  causes  therefor,  and  be  filed 
before  Judgment  and  within  four  days  after 
the  return  of  the  verdict  or  finding  of  the 
court.  If  the  term  shall  so  long  cwtlnue; 
and  if  not,  then  before  the  end  of  the  term, 
and  shall  be  heard  and  determined  In  the 
same  manner  as  motions  for  new  trials  In 
civil  cases."  This  statute  has  be^  construed 
to  be  mandatory,  and  under  the  decisions  of 
this  court  the  filing  of  a  motion  tor  a  new 
trial  ntter  Judgmoit  will  not  preserve  for  re* 
view  In  this  court  matters  of  erceptlon 
saved  during  the  trial.  State  v.  Fraser,  220 
Mo.  84,  119  S.  W.  889;  State  t.  Prltcbett 
219  Ma  696,  119  S.  W.  386.  Tlte  motion  in 
arrest  Is  also  required  to  be  filed  before 
Judgment,  and  in  this  case,  being  filed  out  of 
time,  It  cannot  be  considered.  Section  S280, 
Ber.  St  1909;  State  v.  Pritchett  supra; 
State  T.  Rosoiblatt  185  Mo.  114,  83  S.  W. 
973.  Undv  the  foregoing  statutes  as  con- 
strued In  the  ded^ons  dted,  we  are  re- 
stricted on  this  appeal  to  an  examination  of 
the  record  proper.  The  information  Is  In 
accordance  -vritb  forms  ^Ich  have  received 
the  sanction  of  this  court  and  therefore  we 


hold  it  snfllclent.  State  t.  Knock,  142  Mo. 
615,  44  S.  W.  236;  State  v.  Hall,  164  Mo. 
628,  66  S.  W.  248;  State  v.  O'Keefe.  141  Mo. 
271,  42  S.  W.  725;  Kelley's  Crlm.  Law  * 
Prac.  I  555.  The  defendant  was  properly 
arraigned  and  the  Jury  regularly  Impaneled 
and  sworn  to  try  the  Issues  of  this  case. 

It  la  contoided  by  appellant  that  the  ver- 
dict is  insufficient  to  support  the  Judgment 
for  the  reason  that  the  Jury  failed  to  state 
upon  which  count  of  the  Information  they 
found  the  defradant  guUty.  The  verdict  Is 
a  part  of  the  record  proper.  It  must  be 
certain  and  responsive  to  the  charge,  and 
therefore  may  be  reviewed  in  this  conrt  even 
in  the  absence  of  motions  for  new  trial  and 
In  arrest  of  Judgment.  State  v.  Miller,  189 
Mo.  673,  88  S.  W.  607;  State  v.  Gronln,  189 
Mo.  6^,  88  S.  W.  604;  State  v.  Pierce,  186 
Mo.  34,  87  S.  W.  815.  The  verdict  is  as 
follows:  "We,  the  Jury,  find  the  defmdant 
guilty,  and  assess  his  punishment  at  two 
years  In  the  penitentiary.  Elmer  Comog, 
Foreman."  Upon  this  verdict  the  Judgment 
and  sentence  of  the  court  so  far  as  material, 
was  as  follows:  "Now  on  this  day  comes 
the  prosecuting  attorney  for  the  state  of 
Missouri,  and  also  comes  the  defendant  here- 
in In  person  in  custody  of  the  sherftF  of  this 
county  Id  open  court  whereupon  said  de- 
fendant is  informed  by  the  court  that  he 
having  been  fonnd  guilty  by  Jury  of  the 
crime  of  Btatntoi7  rape  and  seduction  under 
promise  of  marriage  as  charged  in  an  infor- 
mation preferred  against  him  by  the  prose- 
cuting attorney  of  Christian  county,  Mo., 
and  being  now  asked  by  the  court  If  he  had 
any  legal  cause  why  Judgment  should  not  be 
pronounced  against  him  according  to  law, 
and  still  failing  to  show  such  cause:  It  is 
th««f(ffe  sentenced,  ordered,  adjudged  by 
the  conrt  that  the  said  James  Stanley,  hav- 
ing been  convicted  as  aforesaid,  be  confined 
in  the  penitentiary  at  Jefferson  City  for  a 
period  of  two  years  from  the  23d  day  of  Au- 
gust, 1900."  etc  It  thus  appears  in  the  rec- 
ord before  qb  that  th«  court  adjudged  the 
defendant  guilty  of  both  offenses  charged  in 
the  Information.  We  are  confronted  there- 
fore with  a  case  in  which  the  defendant  was 
charged  with  and  tried  for  two  separate 
and  distinct  felonies  based  upon  different 
statutes,  presCTlblng  different  penalties,  and 
in  which  a  general  verdict  of  guilty  was 
returned  by  the  Jury  and  the  defradant  ad- 
Judged  guilty  of  both  offenses,  though  the 
punlshmmt  assessed  was  evidently  for  but 
one  of  the  offCTses  charged.  Can  a  Judg- 
ment upon  such  a  state  of  the  record  be  up- 
held? 

In  the  case  of  State  v.  Pierce,  130  Ma  34, 
40,  37  S.  W.  815,  816.  the  defendant  was 
charged  with  the  forgery  of  an  Instrument 
of  writing  in  one  count  of  the  indictment 
and  with  utterli^  the  same  forged  instru- 
ment In  a  second  count   The  case  was  sub- 
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tnltted  to  tlie  jury  upon  Izutrncttoiis  au- 
thorizing a  eoDTicUon  npon  either  connt, 
and  the  Jiirr  were  told  that  If  th«^  foond 
the  defendant  gaUtj  they  should  state  In 
their  Terdlet  upon  wbldi  count  they  so 
found.  The  Jury  returned  a  verdict  of  goUty 
and  aaBessed  the  punishment  at  two  years' 
Imprlsonmoit  In  the  pwltoitlary,  bat  did 
not  state  upon  which  connt  th^  found  the 
defttidant  guilty.  Dtscnsalng  the  question 
presented  the  record  in  that  ease,  this 
court  said:  "Hie  defendant  la  not  repre- 
saited  in  this  court,  nor  was  any  point  made 
on  the  insufflcieni^  of  the  verdict  Nerer* 
theless  it  Is  obTlously  Insufficient,  and  no 
valid  Judgment  can  be  rendered  vapoa  It,  be- 
cause It  Is  impossible  to  teil  from  the  verdict 
on  which  count  the  Jury  found  the  defendant 
gallty;  and  It  Is  obvious  from  the  punish- 
ment assessed  against  him  tliat  ttiey  only 
Intfflided  to  punish  him  for  one  of  the  dis* 
tinct  and  s^arate  offenses  charged  In  the 
indictment  The  verdict  must  be  certain, 
positive,  and  free  from  all  ambiguity.  ^It 
must  convey  on  its  ta.ce  a  definite  and  pre- 
cise meaning;  and  must  show  Just  what  the 
Jury  Intended.  An  obscurity  which  renders 
It  at  aU  doubtful  will  be  fatal  to  it'  3 
Graham  &  Waterman  on  N.  Prlus.  p.  13T& 
Bishop  says  on  this  topic:  'Not  Responsive. 
—If  the  verdict  does  not  And  the  Issue  pre- 
sented the  record,  but  some  other,  or.  If 
silent -on  smne  element  of  the  offence,  no 
valid  Judgment  can  be  recorded  upon  It  and 
it  should  be  set  aside.  Or,  Uncertsln. — If 
the  meaning  of  it  is  uncertaln-^s,  for  ex- 
ample, If  it  does  not  show  which  of  two 
defendants  is  meant  to  be  omvlcted,  or  (m 
which  of  two  counts  the  conviction  is — ^the 
consequence  is  the  same.*  1  Bldiop,  Grim. 
Proc;  (3d  E3d.)  I  1000.  Authorities  abound 
on  every  band  announcing  the  same  conclu- 
sion; indeed.  It  may  .be  said  to  be  ele- 
mentary law.  State  V.  Coon,  IS  Minn.  61S 
[Gil.  464];  Favor  v.  State,  64  Ga.  219;  Day 
V.  People,  76  UL  880;  People  ex  reL  v.  Whlt- 
son,  74  ni.  20;  Campbell  v.  Queen,  1  Cox, 
a  0.  269;  2  Thompson,  Trials,  i  26M,  and 
cases  cited.  This  point  bas  thus  been  ruled 
In  State  v.  Harmon.  106  Mo.  633  [18  S.  W. 
128].  To  the  like  effect  Is  State  v.  Bedell, 
36  Mo.  App.  561." 

In  the  case  of  State  T.  Harmon,  106  Mo. 
63^  667, 18  8.  W.  12Si  134,  the  same  question 
was  presented,  and,  responding  thereto,  this 
court  said;  "In  every  case  the  Jury  should 
resptmd  to  the  whole  case.  If  a  civil  case, 
to  the  whole  petition.  If  a  orlmlnal  case, 
to  every  Count  In  the  indictmoit  Tb^  should 
eithw  acquit  or  convict  on  each  count  Wil- 
son V.  Stste,  ao  (Mo,  26;  Williams  v.  State. 
6  Neb.  834;  Casey  v.  State.  20  Neb.  188  [20 
N.  W.  264];  Bricker  v.  Railroad.  83  Mo. 
891;  Stats  v.  Bedell,  85  Mo.  App.  651.'* 

And  In  the  recent  case  ot  State  v.  Oarra- 
gin.  210  Mo.  351,  371,  10»  S.  W.  553,  558.  16 


R.  A.  (N.  S.)  961,  after  reviewing  at 
length  the  dedslons  of  thla  and  other  states 
upon  the  law  applicable  where  the  accosed. 
Is  tried  upra  an  Indictment  charging  more 
than  one  Mony,  this  court  speaking  throngli 
Gantt  X,  laid  down  the  followlttg  rule: 
"I^m  ttie  foregoing  authorities  we  deduce 
the  principle  tbat  it  would  have  beoi  proper 
for  tilie  dreult  court  to  have  instmctsd  the 
Jury  <m  the  evidence  produced  In  this  case, 
aftor  defining  what  would  oonsUtute  a  for- 
gecy  of  the  indorsement  and  uttnlng  the 
same,  tbat  they  ml^t  find  tiie  defendant 
guil^  under  either  count  of  the  Indictment 
accordingly  as  they  found  the  facts  to  be. 
bat  not  npon  both,  or  have  required  the 
prosecuting  attmney  at  the  dose  of  the  evi- 
dence to  have  elected  npon  which  count  he 
would  ask  a  conviction.  •  •  •  We  knon- 
of  no  case  under  our  practice  in  whlt^  an 
accused  may  be  tried  and  convicted  of  two 
diflOrent  feioniaB  acept  In  the  ease  of  bur- 
glary and  larceny,  which  Is  expressly  allowed 
by  statute." 

In  accordance  with  tite  law  as  declared  in 
the  foregoing  cases,  we  hold  that  the  verdict 
In  tills  case  Is  uncertain,  and  tot  ttiat  reason, 
and  because  of  error  In  the  Judgment,  the 
Judgment  should  be  reversed,  and  the  cause 
rananded  for  a  new  trlaL  It  la  so  ordered. 

OAirarr.  P.  3^  concurs.  BUBGDBS.  1^ 
deceased  since  the  aubmlsslMi  of  the  emusch 


KREITZ  et  at.  v.  BOELHOFF  et  at 
(Supreme  Court  of  Missoari,  DivUloa  Kol  1. 
Dec.  23,  1010.) 

1.  Landloko  aitd  Tbnant  (I  129*)— Bbkacii 

or  COItTBAOT— IterOBB  or  PKBrOIMA,EtCE— 

Question  fob  Just. 

In  an  action  by  a  tenant  for  the  landlord's 
failure  to  deliver  possession  of  the  leased  prem- 
ises and  perform  toe  terms  of  the  lease.  evideD*'* 
held  to  Eequlrs  Bubmission  to  the  jory  of  the 
isaae  of  the  good  faith  of  the  tenant  in  tender- 
iag  performance. 

[Ed.  Note. — For  other  cases,  see  Landlord  aad 
Tenant,  Dec.  Dig.  {  120.*] 

2.  OoNTBACTs  01  808,  2re*)— Aonons— Pex- 

rOBUAVOI. 

One  anlng  at  law  for  the  nonpernmnancv  of 

a  contract  must  prove  his  own  performance,  but 
where  full  jwrformance  is  wronsfnllj  prevente-l 
by  the  adverse  party,  h«  may  not  complain  of 
DonperformaDce. 

[Ed.  Note.— For  other  cases,  see  Coatiact*. 
Cent  Dig.  H  1428,  1207-1215;  Dec  Dig.  H 
303,  278.*] 

3.  CONTBACTS  (I  169*)— COSSTSUCIXOir  — 15- 
TENTION  or  PaBTIBS. 

The  court  in  constming  a  contract  must 
c<msider  the  subject-matter  and  the  object  to  be 
attained. 

[Ed.  Note.— For  other  eases,  see  Oontiaets, 
Cent.  Dig  I  752;  Dec.  Dig.  |  ia9.«l 

4.  Lakolobd  ano  Tenant  (|  llO*)— LtAsa— 

CONSTBiUCTION. 

A  tenant  in  possession  under  a  lease  for 
a  fixed  term  procured  before  the  ezpiratioa  of 
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the  term  •  new  lease  to  cootinue  at  the  close  of 
the  term.  The  Dew  lease  required  the  tenant  to 
erect  a  baildiag  on  the  premises  daring  the  orlg- 
.ioal  term.  Thereafter  and  daring  the  original 
term  the  tenant  became  a  TOlun&ry  bankrapt 
and  abandoned  the  possession,  and  a  third  per- 
son was  placed  in  possession  as  tenant,  add, 
that  the  original  tenant  could  not  re-enter  dur- 
ing the  original  term  except  with  the  consent 
of  the  landlord,  and  that  the  landlord's  refusal 
of  such  permisflioD,  whereby  the  tenant  could 
not  perform  the  acts  required  b;  the  new  lease 
in  order  to  obtain  the  bene&ts  uiereof,  was  not 
a  wrongful  prevention  of  perlonnance  of  the 
contract  to  build  as  a  condition  precedent  to  the 
benefit  on  the  new  lease. 

[Ed.  Note.— For  other  cases,  see  tAndloid  and 
Tenant,  Dec.  Dig.  (  110.*] 

5.  BANKBUFTOT  (I  4*)  — GOUBn  — JUBIBDIC- 

TION. 

Hie  construction  of  the  banhniptcr  act  fs 
for  the  federal  courts,  and  the  appellate  courts 
of  a  state  will  not  construe  the  law  except  when 
necessazT  to  determine  a  bankruptcy  question  in 
a  case  within  its  own  Joiisdietion. 

[Ed.  Note^E^r  other  cues,  see  Bankruptcy, 
Dec.  Dig.  i  4.*] 

Appeal  from  Circuit  Court,  Jackson  Conn- 
ty;  E.  B.  Porterfleld,  Judge. 

Action  by  Josephine  Kreitz  and  another 
against  John  M.  EgelholT  and  another.  From 
a  Judgment  for  defoidants,  i^alntlfCB  ap- 
peal. Affirmed. 

Seed,  Atwood,  Yates,  Mastin  &  Harvey, 
for  aiv^ants.  McCuDe,  Harding,  Brown  & 
Morpby,  for  respondents. 

LAMM,  P.  J.  Plaintiffs  sue  for  fl5,000 
damages  for  defendants'  failure  to  comply 
with  a  covenant  to  deliver  possession  of  cer- 
tain premises  and  to  carry  oat  other  terms 
of  a  written  lease. 

The  petition  alleges  and  the  answer  admits 
the  execution  of  the  lease  on  the  3d  day  of 
September,  1904.  This  lease  demised  to 
plaintiffs  a  certain  brick  building  and  base- 
ment, known  as  1029  Main  street,  Kansas 
City,  Mo.,  for  a  term  of  five  years,  commenc- 
ing on  the  Ist  day  of  February,  1906,  at  a 
rental  of  fTOO  per  month.  It  contained  pro- 
visions as  follows:  For  a  renewal  term  of 
five  years,  "provided  plaintlfEs  would  agree 
to  pay  as  much  as  any  other  party  making 
a  bona  fide  offer  to  lease  such  premise"; 
that  the  premises  were  leased  "In  the  present 
condition  thereor* ;  for  repairs,  keeping  the 
premises  free  from  filth,  nuisances,  danger  of 
fire,  and  against  carrying  on  any  unlawful 
business ;  for  forfeiture  on  '  violating  any 
covenant  or  agreement.  Including  default  of 
payment  of  rent;  for  surrender  of  peaceable 
possession  at  the  end  of  the  term;  and  for 
regulating  liability  for  rent  in  case  of  fire, 
etc.  As  a  further  consideration,  the  lessees 
covenanted  to  erect  at  their  own  proper  ex- 
pense, doing  all  the  necessary  excavating  for 
a  cellar  at  the  rear  of  the  building  now  on 
the  premises,  "a  two  story  or  higher  brick 
building  about  24  feet  by  S5  feet  with  18- 
Inch  foundation  walls  and  13-Inch  brick  walls 


and  gravel  roof,"  within  one  year  from  the 
date  of  the  lease — that  Is  within  one  year 
of  the  3d  day  of  September,  1904 ;  these  bet- 
terments and  improvements  to  be  and  remain 
the  absolute  property  of  lessors.  The  peti- 
tion alleges  and  the  proof  shows  the  lease 
contained  a  provision  that  lessees  would  not 
convey  or  assign  It  without  the  written  con- 
sent of  lessors.  Furth^,  that  neither  it  nor 
the  premises  should  pass  "by  operation  of  law 
nor  by  any  species  of  conveyances  by  the  par- 
ties of  the  second  part  or  their  heirs."  The 
answer  draies  that  plaintiffs  owned  the  .lease 
or  bad  any  right,  title,  or  interest  therein. 
It  avers  that  all  such  right,  title,  and  Inter- 
est prior  to  the  Ist  day  of  February,  1006. 
passed  out  of  plaintiffs  and  was  vested  in 
defendants.  It  further  allies  (and  the 
proof  shows)  that  about  two  months  after  the 
lease  was  executed,  to  wit,  on  the  7tb  day  of 
November,  1904,  plaintiffs,  as  individuals  and 
as  copartners,  filed  their  voluntary  petition 
In  bankmptcy,  and  on  said  date  by  virtue  of 
sndi  proceeding  In  the  United  States  Dis- 
trict Court  for  tbe  Western  District  of  Mis- 
Boori  were  declared  bankrupts  as  individuals 
and  as  copartners.  The  answer  also  alleged 
(and  tbe  proof  shows)  that  plaintiffs  listed 
their  assets  under  oath  as  Individuals  and 
copartn^  in  said  bankrupt  proceeding.  It 
further  all^^  (and  it  is  contoided  on  one 
side  that  tbe  proof  shows,  on  the  other,  that 
It  does  not  show)  that  the  right,  title,  and 
interest  of  plaintiff  In  said  leasehold  as  in- 
dividuals and  as  copartners  was  listed  as  an 
asset,  -was  sold  by  vlrtne  of  the  bankrupt 
proceeding  to  defendants,  who  became  the 
owners  of  tbe  lease ;  this  sale  being  made  by 
the  trustee  in  bankruptcy  in  doe  course  of 
law  and  dnly  approved  by  proper  authority. 
The  petition  alleges  and  the  answer  denies 
performance  on  the  part  of  plaintiffs.  Tbe 
petition  alleges  tbe  value  of  tbe  leasehold  at 
$15,000  over  and  above  the  rent  reserved  to 
be  paid  and  the  betterments  and  improve- 
ments to  be  made.  The  answer  denies  such 
or  any  value,  or  that  plaintiffs  were  damaged 
at  all.  At  tbe  close  of  plaintiffs'  case,  de- 
fendants asked  an  Instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  which  Instruc- 
tion was  allowed,  and  a  verdict  accordingly 
thereby  coerced.  On  due  Bt^]8,  plaintiffs 
come  here  by  appeal. 

The  case  can  be  disposed  of  without  set- 
ting forth  the  testimony.  It  may  proceed  on 
the  theory  It  tended  to  show  that  on  the  Sd 
day  of  September,  1904  (the  date  of  the  lease 
in  question,  which,  for  convenience,  we  will 
call  the  "second"  lease)  plaintiff  held  pos- 
session of  the  premises  under  a  former  lease, 
which  we  will  call  tbe  "first"  lease.  The 
term  of  the  first  was  from  February  1,  1901, 
to  February  1,  1906 — the  second  commencing 
where  the  first  ended.  During  the  life  of 
the  first  lease  (1.  e.,  before  the  bankruptcy) 
plaintiffs  conducted  a  millinery  store  in  the 
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demised  premises.  The  building  was  two 
stories  high  In  ftont,  bat  did  not  «ctend  that 
high  all  the  war  to  the  rear^tbe  last  66 
feet  bade  to  the  atl^  being  only  one  story 
high.  The  walls  of  the  one^tory  part  were 
too  old,  thin,  and  weak  to  support  a  second 
story.  There  was  a  basement  or  cellar  under 
the  firont  part  of  tbe  bnlldlng  but  It  was  un- 
connected wttti  the  outside  and  could  not  he 
rented.  TTnder  the  one-story  part  there  was 
no  basement  The  bnlldlng  was  In  a  region 
where  leaseholds  were  In  demand  and  rents 
Btiffi  Plaintiffs  were  paying  f875  monthly 
rent  during  the  term  of  the  first  lease.  Wblle 
tbli^  were  in  this  fix  and  their  term  had 
yet  nearly  a  year  and  a  half  to  run,  they 
made  the  second  lease.  That  lease  contem- 
plated a  rather  ambitious  plan  of  improve- 
ment at  the  expense  of  the  tenants,  viz.:  The 
walls  of  the  one-story  part  of  the  old  build- 
ing were  to  be  razed,  excavating  was  to  be 
done  for  a  basement  under  that,  which  was 
to  be  connected  with  the  basement  of  the 
front  part  Access  to  the  basement  from  the 
street  was  to  be  provided.  Then  a  new  build- 
ing 24  by  65  feet  was  to  be  erected,  two 
stories  high,  so  as  to  make  a  two-story  build- 
ing from  street  to  alley — remodeling  It  and 
making  the  building  rentable  from  top  to  bot- 
tom and  from  end  to  end.  The  working  the- 
ory Indulged  was  that  the  rear  of  the  first 
story  could  be  rented  for  a  saloon ;  that  one 
half  of  tbe  fpont  of  the  first  story  could  be 
rented  for  a  jewelry  store ;  that  plaintiffs 
could  conduct  their  millinery  business  in  the 
other  half  of  the  front;  that  the  basement 
could  be  rented  for  a  tarklsb  bath  establish- 
ment; and  that  the  second  story  could  be 
rented — tbe  front  to  dentists,  and  the  back 
part  to  a  "first  class  manicurist  and  dress- 
maker." The  evidence  tends  to  show  that  be- 
fore or  presently  after  tbe  second  lease  was 
made  some  Degotiatlons,  never  consummated, 
began  with  a  jeweler  in  Des  Moines,  Iowa ; 
tbat  some  n^otlatlons.  never  consumniated, 
began  with  a  colored  man  named  Lucas  to 
run  turkish  baths  in  the  basement;  that 
some  were  commenced  and  never  consummat- 
ed with  a  brewer  to  establish  a  tippling  shop 
in  the  rear  of  first  story — all  when  recon- 
structed. There  was  trouble  In  obtaining  a 
license,  and  the  projected  dramshop  died  of 
some  prenatal  Illness. 

At  that  time  plaintiffs  had  prepared  paper 
plans  and  spedflcatlons  for  tbe  remodeling, 
but  presently  fell  over  the  brink  of  insolven- 
cy  and  began  proceedings  In  the  federal 
court  to  be  relieved  of  their  pecuniary  liabil- 
ities. It  creeps  into  the  case  that  they  were 
discharged  as  bankrupts  In  October,  1905, 
thoujfh  no  certificate  appears.  It  Is  conced- 
ed tbe  first  lease  was  listed  as  an  asset  and 
sold.  It  is  not  as  clear  as  ft  might  be  how 
possession  was  held  of  the  premises  after 
plaintiffs'  failure — we  mean  whether  under 
lilaintiffs'  first  lease  so  sold  as  an  asset,  or 
whether  It  was  held  by  virtue  of  a  new 


lease  between  defendants  and  tenants  then 
put  in  poasesslon.  But  we  gather  that  the 
old  lease,  was  forfeited;  that  plaintiffs  left 
possession;  that  the  premises  were  not  at 
all  times  occtqiled;  that  finally  they  mre 
rented,  first  to  Mr.  Uoore  and  then  to  a  Mr. 
Green,  for  f526  per  m<mth,  and  w«b  In  the 
latter's  possession  when  performance  was  pot 
on  foot  by  certain  acts,  tIz.,  plaintiffs  made 
an  oral  contract  wlUi  one  MUler  to  do  the 
excavating  for  the  new  two-story  part  ot 
the  bnlldlng.  No  sum  was  mentioned,  bat 
he  was  to  superintend  the  work  for  so  much 
per  day,  and  was  to  hire  men  to  do  Uie  dig- 
ging, and  teams  to  remove  dirt  and  dfibrin, 
to  be  paid  by  plalntlffa  MUler,  prior  to  em- 
ploying men,  went  to  Green,  defendants'  ten- 
ant, and  demanded  the  right  to  commence 
work — a  work  necessarily  Involving  the  de- 
struction of  the  back  65  feet  of  hta  store- 
room. Green  refused  permission.  Having 
consulted  counsel,  on  July  3,  1005,  plaintiffs 
telegraphed  tbe  agent  of  defendants  they 
would  begin  work  on  the  bnlldlng  according 
to  their  lease  on  July  8th.  They  followed 
that  telegram  on  July  6th,  with  a  registered 
letter  referring  to  their  telegram,  and  notify- 
ing defendants  that  Green  had  stopped  them 
from  building,  and  from  removing  the  old 
building,  closing  with  the  Inquiry:  "What 
are  you  going  to  do  about  It?  An  answer 
will  oblige."  Following  the  matter  up  smart- 
ly, on  July  10th  they  sent  another  registered 
letter,  recounting  the  terms  of  their  telegram 
and  former  letter,  concluding  with:  "We  de- 
mand that  you  permit  us  through  your  ten- 
ant to  enter  on  the  premises  to  the  end  that 
we  may  erect  the  building  agreeable  to  our 
contract.  We  sliall  bold  you  to  a  fulfillm«it 
of  your  contract  An  early  answer  will 
oblige."  Some,  if  not  all,  of  these  communi- 
cations, we  take  It,  were  prepared  by  coun- 
sel, and  were  intended  as  such  offers  of  per- 
formance as  would  be  effective  in  a  lawsuit 
if  refused.  It  will  be  observed,  as  said,  that 
tbe  building  was  to  be  completed  by  the  3d 
day  of  September,  1906,  and  the  evidence 
tends  to  show  that  plaintiffs  were  laboring 
under  the  noUon  that  defendants  were  en- 
titled to  60  days'  notice.  On  January  30. 
1906,  plaintiffs  by  registered  letter  sent  to 
the  agent  of  defendants  to  Olathe,  Kansas, 
a  certified  check  for  $700  as  and  for  the  first 
month's  rent  on  tbe  second  lease  due  on  the 
1st  of  February  following.  Accompanying 
this  check  was  a  letter  under  their  counsel's 
letter  head,  referring  to  the  second  lease  by 
date,  parties,  and  description  of  property, 
and  defendants  were  not  only  asked  to  re- 
ceipt for  tbe  payment  bnt  were  notified  that 
plaintiffs  demanded  possession  of  the  prem- 
ises on  February  1st  agreeable  to  the  lease — 
a  lawsuit  to  follow  If  the  demand  was  not 
acceded  to.  This  letter  with  the  Inclosnre 
was  returned  by  the  postmaster  after  be  lap 
opened  by  the  agent  of  defendants.  None  of 
the  other  communications  ware  answered. 
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flult  following  on  Febrouy  12th.  We  do  not 
see  that  any  steps  were  taken  towards  per- 
formance after  tbe  bankrupt  proceedings 
were  begun  In  Norember,  1904,  until  In  July, 
1905.  -Some  of  the  testimony  falling  from 
the  Ups  of  plaintiff  Josephine,  Indicates  that 
the  second  lease  was  not  listed.  This  was 
put  OB  the  theory  that  it  was  not  yet  a  live 
lease,  and  the  tmstee  In  bankruptcy  had  no 
baslness  with  It.  It  seems  to  have  been  sent 
to  the  state  of  Kansas  and  held  there  during 
the  bankrupt  proceedings.  There  is  other 
testimony  bearing  the  conatruction  that  Jo- 
sephine, who  transacted  the  business  for 
plalntlfls,  did  not  know  whether  or  not  the 
second  lease  was  listed  as  an  asset  The 
records  of  the  bankrupt  court  wwe  not  in- 
troduced In  this  behalf  by  plaintiffs.  Joseph- 
ine, when  on  the  stand,  admitted  she  had 
hee^  the  second  lease  had  beea  sold  as  an 
asset;  that  "a  piece  of  mon^  passed"  In  re- 
gard to  it  Plaintiffs*  testimony  also  tends 
to  8tu>w  that  if  the  new  building  had  been 
completed  and  the  property  renorated  and 
put  In  good  condition,  the  basemnit  would 
have  been  lentaUe  at  |100  per  month,  with 
a  street  oitranc^  and  the  flist  and  second 
stories  oonld  bare  been  raited  at  a  flgnre, 
.  Including  Uie  basement  rent.  In  ezceas  of  the 
$700  monthly  roit  leserred  In  ttie  second 
lease.  Mlsa  Joaephlne  Krelts  testified  the 
leasehold  under  tlie  second  lease  had  a  con- 
siderable mooer  value  at  the  time  it  was  ex- 
ecuted. She  craisidered  It  an  asset,  but  that 
the  Iftw  did  not  make  it  part  of  the  bankrupt 
estate.  She  represents  one  of  the  defend- 
ants, shortly  after  the  adiQdicatlon  of  bank- 
ruptcy, as  estimating  It  worth  fl.OOO,  pres- 
ently in  the  same  conversation  as  worth  |2,- 
000,  and  presently  as  proposing  to  her  to 
have  It  burned  and  got  out  of  the  way.  He 
asked  for  the  lease,  but  Ita  production  was 
excused  because  she  did  not  have  It  with 
ber.  We  Infer  be  claimed  It  was  InoperatiTe 
because  of  the  bankruptcy.  But  the  vague* 
ness  of  the  testimony  on  tills  score  prevents 
much  substance  being  made  out  of  it  There 
was  ft  rough  estimate  of  the  cost  of  remodel- 
ing the  bulling— whether  of  the  whole  cost 
when  ready  for  occupation  from  basement 
to  txipt  we  cannot  make  out  Plaintiff  Jo- 
sephine further  testlfled  that  she  had  some 
arrangement  for  the  money  with  which  to 
perform  through  a  man  in  St  I^outo,  who  was 
willing  to  take  security  on  the  rental  Income. 
No  cqntract  to  that  effect  was  offered  In  evi- 
dence. The  certified  check  for  tbe  first 
month's  rent  was  drawn  against  the  "family 
savings."  Plaintiffs'  estate  paid  23  per  cent 
on  their  Indebtedness  and  they  asserted  their 
ability  and  readiness  to  perform  in  good 
faith.  An  attorney,  Mr.  White,  was  present 
at  the  bankrupt  sale.  Plaintiffs,  without  pro- 
ducing a  report  of  that  sale  or  any  proceed- 
ings of  the  bankrupt  court  nndertook  to 
show  by  him  that  he  attended  tbe  sale  of  all 
the  assets  and  the  second  lease  was  not  of- 


fered for  sale  and  was  not  sold.  Hto  testi- 
mony being  excluded  on  objection,  the  point 
was  saved.  Thl^  with  the  ruling  on  the  de- 
murrer to  the  evidence,  is  now  assigned  for 
error.  We  have  reached  the  conclusion  the 
demurrer  was  well  decided.   This,  becaose: 

(a)  Some  doubt  arguendo,  is  thrown  on 
the  good  faith  of  plaintiffs'  acts  looking  to 
perfonnance.  Plaintiffs,  before  final  dis- 
charge In  bankruptcy,  but  presumably  hav- 
ing faith  In  that  discbarge  forthcoming,  claim 
to  have  hired  Miller  to  raze  the  walls  of 
the  old  and  excavate  and  haul  away  the 
dirt  and  debris  for  the  new  building — all  , 
this  by  virtue  of  the  terms  of  the  second 
lease.  At  that  time  they  had  been  adjudicat- 
ed bankrupts,  but  were  still  in  court  in  that 
proceeding.  Nevertheless,  though  ground 
bare  and  dean  of  property  by  a  bankrupt 
mill,  they  seek  performance  of  an  onerous 
lease  wfilch  contemplated  a  heavy  outlay  of 
rea^  casta.  To  that  end  they  demand  poe- 
8»ston.  As  we  grasp  the  run  of  the  argu- 
ment counsel  doubt  the  good  faith  of  the 
tender  of  performance;  th^  doubt  presmt 
abill^  to  perform;  they  suspect  the  tender 
of  p»£ormance  to  be  a  cloak  for  the  real 
purpose  of  pressing  a  thorn  in  defendants' 
side,  thereby  spurring  than  to  a  compromise 
settlement;  they  suspect  the  offer  to  perform 
was  merely  Intended  to  impale  def^idants  on 
the  horns  of  a  dilemma,  via.,  a  lawsuit  with 
them,  for  one  horn,  or  tiie  destruction  of  the 
one-story  part  of  their  building  for  a  season, 
and  the  consequent  loss  of  roit  from  their 
thai  tenant  and  damages  for  ousting  him 
from  possession,  for'  the  other.  But  what- 
ever substance  ttiere  may  be  In  that  line  of 
argument.  It  was  for  the  Jury  and  not  for  us 
Respondents  took  the  Issue  of  good  faith 
from  the  Jury  where  It  bdonged,  and  may 
not  bring  It  here  where  It  does  not  belong. 
Whether  there  was  a  bona  fide  offer  to  per- 
form was  for  the  triers  of  fact. 

(b)  But  there  Is  a  larger  and  deeper  phase 
of  the  matter  of  performance,  fairly  arising 
on  this  record,  whldi  seems  an  impassable 
obstacle  to  recovery.  That  phase  is  this: 
Plaintiffs  sue  at  law  for  damages  for  non- 
performance of  a  contract  De^dantswere 
not  obliged  to  perform  except  on  condition 
plaintiffs  performed.  TbaA  he  who  sues  at 
law  for  damages  for  nonperformance  must 
allege  and  prove  his  own  performance  Is  ele- 
mentary. Recognizing  that  principle,  plaln- 
tUBs  all^  performance  on  their  part  In  so 
ttLT  as  they  were  able  to  perform.  Thegr  con- 
cede there  was  not  full  performance,  but 
th^  excuse  themselves  because  of  the  wrong- 
ful acts  of  defendants  In  preventing  full  per- 
formance in  rebuilding.  Now,  If  defendants 
wrongfully  prevented  full  performance,  they 
may  claim  nothing  by  virtue  of  so  much  of 
the  nonpwformance  as  was  brought  about 
by  their  own  wrongful  act.  Assuming  so 
much  as  good  doctrine,  bow  does  the  case 
stand? 
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In  contnuns,  the  vnbject-matter  and  the 
object  to  be  attained  ahould  be  looked  to. 
In  other  words,  ttae  bc^^  parrlew,  and  In- 
tendment of  the  contract  bave  to  be  k^t  In 
mind  a*  prereqnlsites  to  Ita  Interpretation 
and  to  ascertain  and  settle  r^hts  thereunder. 
Now,  the  broad  fact  la  that,  when  plaintiffs 
made  the  second  lease,  they  were  already 
(and  were  to  continue)  In  possession  of  the 
premises  under  the  first  It  was  not  Intend- 
ed that  in  order  to  perform  the  contract  to 
rebuild  they  should  intrude  on  the  rightful 
possession  of  anothw.  Per  contra,  their  own 
rightful  possession  under  the  first  lease  was 
«on1^plated  during  the  whole  time  they 
were  to  perform  that  part  of  the  contract  re- 
quiring the  walls  of  the  one-story  part  of 
the  building  to  be  rased  and  a  new  building 
built  During  that  time  their  rent  under  the 
first  lease  was  to  accrue  from  month  to 
month  to  defendant.  It  Is  obvious,  then,, 
that  under  the  ocmtract  the  burdens  of  not 
only  all  expense  and  outlay  in  remodeling, 
but  of  detriment  to  the  possession  In  making 
the  existing  building  unfit  for  business  pur- 
poses, were  on  the  shoulders  of  plaintiffs. 
They  carried  It  all  ex  necessitate  rel.  But 
there  had  been  a  vital  and  capital  change  in 
that  regard  when  plaintiffs  -sought  to  per- 
form In  July,  1005.  They  bad  thai  long 
ceased  to  i>ay  rent  under  their  first  lease, 
and  were  reUered  from  such  liability  by 
their  voluntary  act  In  seeking  the  shield  of 
bankruptcy.  So,  too,  their  first  lease  was 
forfeited.  Th^  were  no  Icmger  In  posses- 
sion. Possession  passed  to  another  tenant 
who.  In  turn,  had  asinmed  the  rait^ylng 
burden  they  had  lightly  and  voluntarily 
thrown  off.  In  this  condition  of  things 
plaintiffs  sought  under  the  guise  of  perform- 
ance to  recover  possession  and  destroy  the 
new  tenant's  leasehold.  Interrupting  his  busi- 
ness, throwing  upon  him  and  upon  defend- 
ants the  grave  uinoyanoes  and  burdens  to 
the  possession  incident  to  tearing  down  and 
rebnildlng.  We  cannot  well  write  the  law  to 
be  that  plaintiffs  were  entitled  to  the  re- 
markaUe  advantage  of  so  remarkable  a  shift 
in  contractnal  position.  Whether  th^  could 
have  kept  the  first  lease  alive,  retaining  pos- 
session In  order  to  perform  the  contract  un- 
der the  second  leas^  Is  not  necessary  for  us 
to  decide.  This  case  proceeds  on  the  theory 
they  did  not  keep  life  In  the  first  lease  nor 
retain  posaesdon.  The  situation,  whatever  it 
was— the  bitter  with  the  sweet— was  theirs. 
They  made  it  Ergo  they  must  face  it  and 
bow  to  It  Having  gone  out  of  possession  of 
their  own  diolc^  they  may  not  come  In 
again  during  the  term  of  the  first  lease  ex> 
cept  through  defendante*  choice.  As  they 
had  no  right  to  tear  down  and  rebuild,  ex- 
cept during  the  term  and  time  of  their  own 
possession  under  the  first  lease,  with  rent- 
paying  as  an  Incident  they  were  not  entitled 
to  possession  for  rebuilding  purposes  at  a 
time  they  were  paying  no  rent  whatever,  and 


when  tbe^  would  oust  the  lawful  possoswlon 
of  another.  As  th^  were  not  ostitled  to 
possession  under  their  new  lease  unless  th^ 
first  performed  their  contract  to  rebuild 
within  the  year  mentioned  (L  e.,  during  the 
term  of  the  first  lease),  and  as  they  volun- 
tarily threw  away  their  right  to  perform 
during  the  term,  we  see  no  escape  from  the 
conclusion  that  their  right  to  possession  and 
profits  under  the  new  lease  were  lost,  when 
they  lost  the  right  to  performance  and  with 
that  l(ws  fftlls  their  locus  standi — their  right 
to  damages.  We  so  hold,  and  tills  holdiss 
determines  the  case. 

(c)  Learned  counsel  well  and  Ingentoosly 
argue  nice  pn^Kisltlonfl  ot  bankrupt  law. 
For  instance:  It  Is  argued  for  plaintiffs  that 
as  defendants  plead  in  their  answer  that  the 
second  lease  was  listed  as  an  asset  in  bank- 
ruptcy, passed  to  the  trustee^  and  from  him 
under  the  hammer  to  a  purchaser  at  the 
bankrupt  sale,  the  tsirdoi  was  assnmed  by 
defendants  of  {ffovUig  those  facts.  They  aay 
defendants  did  not  well  carry  that  burden. 
Contra,  defaidants*  counsel  axgrn  that  there 
Is  Inferential  proof  of  the  allegations,  but 
they  rely  mainly  on  the  proposition  that  the 
preoamptim  la  that  it  was  listed  and  was 
dealt  with  as  an  asset  They  argue,  further, 
that  It  makes  no  difference  whether  it  was 
listed  or  not,  that  the  title  to  the  lease  pan- 
ed  by  operation  of  the  bankrupt  law  to  the 
trustee,  and  ^tber  remains  In  him  or  passed 
off  to  a  stranger.  On  the  ofbsx  side,  it  is 
argued  tiiat  under  the  peculiar  phraseolocy 
of  this  lease  it  could  not  jtass  by  operation 
of  law  to  the  trustee.  To  flila  dtfendants* 
counsel  say  that  the  title  passed  to  the  trus- 
tee cum  onere;  that  la,  burdmed  with  con- 
tractoal  conditions,  such  as  obtebilng  the 
consent  of  the  lessors  to  a  transfer.  Other 
contentions  are  made,  for  examine:  By 
plaintiffs'  counsel,  that  the  trustee  had  the 
right  to  dect  whether  he  would  take  over 
an  onerous  lease  as  an  asset,  and  he  had  the 
furOier  right  to  abandon  it  as  an  asaet  in 
either  of  which  events  the  title  would  re- 
main in  the  bankrupts.  Couuel  for  dtf end- 
ants,  concede  so  mudi,  but  they  say  the  bur- 
den la  upon  idalnttffs  to  iUxow  audi  election 
or  abandonment;  In  ottet  words,  the  pre- 
sumption Is  that  the  trustee  performed  his 
full  duty  In  the  first  Instance,  and,  as  plain- 
tlfts  testify  that  the  leasehold  was  of  great 
prospective  value  the  burden  rests  cm  de- 
fendante to  show  it  was  not  taken  over  by 
the  trustee  or  waa  abandoned. 

The  admlnlstratltm  and  exposition  of  the 
bankrupt  act  Is  the  peoidlar  produce  of  fed- 
eral courts,  and  the  appellate  courts  of  a 
state  have  no  call  to  exponnd  that  law,  ex- 
cept where  it  becomes  necessary  to  deter- 
mine a  bankmptey  qiwstion  in  a  case  within 
its  own  Jurisdiction.  As  the  lutant  esse 
has  been  allowed  to  break  on  a  prevlona 
paragraph  of  the  opinion,  therefore  it  Is  not 
one  of  that  sort  Accordingly  we  raserve  the 
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QDeBtlons  dlaciuwedk  It  wUl  be  time  enoush 
to  decide  tbem  wben  tbey  arise  In  a  caee 
toniliig  on  them. 

The  views  expressed  also  preclude  the 
need  of  passing  <mi  the  assigned  error  rat- 
ing to  the  exchHdcm  at  tha  testimony  of  Mr. 
White. 

Let  the  judgment  be  affirmed.  AH  concur. 


SMITH     BLACK  et  al. 
(Supreme  Court  of  MiBSoati,  Division  No.  1. 
Dec.  23,  1910.) 

1.  EVIDENCB  (I  28*)— JUWCIAL  NOTICK. 

A  petition  by  an  administrator  for  the  sale 
of  land  described  as  located  In  a  certain  part  of 
a  designated  section,  townBbip,  and  range,  aof- 
ficieutly  shows  that  the  land  is  situated  in  a 
specified  county  to  give  the  probate  court  there- 
of inrisdlction  over  the  land,  as  courts  will  take 
judicial  notice  of  land  descriptions  in  f^ovem- 
ment  surveys  and  of  the  political  snl>diviBion8 
of  the  state. 

[Ed.  Note.— For  other  cases,  see  Ejvidence, 
Cent.  Dig.  SS  31-38;  I>ec.  Dig.  !  25.*] 

2.  BXBCUTOBB  AND  Aduinibtbators  (|  39*). 

Under  the  statute  the  real  estate  of  a  de- 
cedent descends  to  his  heirs,  and  tha  probate 
court  has  no  adminiBtrative  jurisdictioD  over  it, 
except  to  lease  or  sell  it  to  pay  debts. 

lEd.  Note.— For  other  cases,  see  Executors 
and  Admlnistiatots,  Gent  Dig.  ||  280;  285-2B4; 
Dec.  Dig.  I  SO^*] 

5.  ExECUTou  aud  AmanaruTOBs  (|  S80*)— 
Sale  or  Bui.  EsTAiB-^UBianiciioN— Fb- 

Tinow. 

The  GMug  in  the  probate  court  of  a  petition 
by  an  administrator  for  the  sale  of  real  estate 
to  pay  debts  gives  the  court  jurisdiction  over 
the  real  estate,  and  the  omis^on  of  the  admin- 
istrator to  file  with  the  petition  the  inventory, 
appraisement,  lists  and  accounts  of  the  estate, 
as  required  by  the  statute,  does  not  deprive  the 
court  of  jurisdiction  nor  render  the  sale  void. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  Sl  138&-1396; 
Dec.  Dig.  I  336.*] 

4.  JUDQHEKT  <|  489*)— COZXATEBAL  ATTACK. 

Where  the  Constitution  or  statute  almo- 
lately  protiiblts  a  court  from  doing  a  particular 
act.  a  judgment  of  the  court  in  violation  there- 
of IS  void  for  want  of  jurisdicdon  and  may  be 
collaterally  attacked. 

[Bd.  Note.— For  other  cases,  see  Jn^mmt, 
Cent  Dig.  H  824.         Dec.  Dig.  |  4SdJ\ 

6.  JUDaHKTTT  (I  489*)— COLLAIXBAI.  ATTACK. 

,  Where  the  Consutution  or  statute  author- 
izes a  court  to  do  a  particular  thing,  but  pro- 
hibits doing  it  until  certain  other  things  speci- 
fied are  performed,  or  where  the  power  of  the 
court  to  act  is  subject  to  specified  limitations, 
a  judgment  of  the  court  rendered  without  the 
performance  of  the  specified  things,  or  contrary 
to  the  limitationa  imposed,  is  not  void  for  want 
of  jurisdiction,  but  is  voidable  only,  and.  unless 
corrected  by  umely  motion  or  appeal,  becomes 
Talid,  and  not  subject  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  480.*] 

6.  EXECUTOBS  AKD  Aduinistratobb  (S  383*)— 

Sale  or  Real  Estate— Collatebal  At- 
tack. 

Where  the  probate  court  acquired  jurisdic- 
tion over  the  real  estate  of  a  decedent  by  the 
filing  of  a  petition  by  the  administrator  for  the 
sale  thereof  to  pay  debts,  the  mere  fact  tliat 
the  administrator  sold  the  land  at  private  sale 


Cor  less  than  three-fourths  of  Its  appraised  val- 
ue. In  violation  of  B«v.  St.  1879,  |  166,  did  not 
affect  the  jurisdiction  of  the  probate  court,  and 
its  erroneous  judgment  appnmng  the  sale  was 
not  void,  and  could  not  he  collaterally  attacked. 

[Ed.  Note.— For  other  cases,  see  Etxecutors 
and  Administrators,  Gent  Dig.  |  1654;  Dec. 
Dig.  S  383.*!  •  • 

7.  JunOHBNT  (I  476^YAUDrR->-PB£SintF- 
TIOIVS. 

Where  no  appeal  was  taken  from  an  order 
of  the  probate  court  entered  within  its  juris- 
diction, and  it  was  not  set  aside  or  modified, 
the  prraumption  of  regularity  and  validity  ac- 
corded to  judgments  of  courts  of  general  Juris- 
diction must  be  accorded  to  it 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  I  910;  Dec  Dig.  f  475.*J 

Appeal  from  Clrenit  Court,  Batter  Conn* 
ty;  J.  C.  Sb^iperd,  Judge. 

Action  b7  Ida  C.  Smith  against  David  H. 
Black  and  another.  '  From  a  Jndgnwnt  for  ' 
defendants,  plalntilF  appeals.  Affirmed. 

This  Is  a  suit  In  ejectment  for  the  recov- 
ery of  the  possession  of  a  certain  40  acres 
of  land,  situate  in  Butler  countr,  state  of 
MlBSonrL  The  judgment  was  for  the  de- 
fendants, and  the  plaintift  appealed. 

The  petition  was  In  the  usual  form.  The 
answer  consisted  of  a  general  denial,  and  a 
plea  that  defendant.  Black,  purchased  the 
land  In  good  faith  for  a  vajnable  considera- 
tion, and  prayed  that  the  titie  to  the  same  be 
quieted  In  him.  The  reply  was  a  general 
denial.  The  facts  of  the  case  are  undisput- 
ed, and  are  as  follows : 

William  Henley  was  the  common  source  of 
title,  who  died  seised  of  the  land  In  contro- 
versy In  the  year  1871  or  1872.  The  plain- 
tiff, then  a  minor  of  11  years  of  age,  was  the 
only  heir  at  law  of  said  Henley.  The  de- 
fendant, Black,  claims  title  to  said  land 
throngb  mesne  conveyances  from  said  Henley 
under  a  sale  thereof  by  the  administrator  of 
his  estate  by  order  of  the  probate  court  of 
Butler  county,  based  upon  the  following  pe- 
tition presented  to  said  probate  court  by  the 
administrator,  asking  for  an  order  of  sale 
of  the  real  estate  for  the  payment  of  debts 
of  the  deceased,  to  wit  (formal  parts  omitted): 

"In  the  Matter  of  the  Estate  of  William 
Henley,  Deceased.  Joslab  Harper,  adminis- 
trator of  the  estate  of  the  said  William  Hen- 
ley, deceased,  comes  and  prays  the  Honor- 
able the  Probate  Court  of  said  county  to  or- 
der a  sale  of  the  real  estate  of  the  said  WU- 
Ham  Henley,  deceased,  or  so  much  thereof 
as  may  be  sufficient  to  pay  the  debts  of  the 
said  deceased,  and  states  to  the  court  that 
he  has  sold  the  personal  estate  of  the  de- 
ceased, as  appears  by  the  sale  bill  already 
filed,  and  that  the  proceeds  of  said  personal 
estate,  goods  and  chattels,  and  payments  of 
debts  for  said  estate,  were  as  follows,  to  wit: 
As  shown  by  my  settiements  filed  in  this 
court  In  my  bands,  as  shown  by  my  last  set- 
tlement $4^.35,  which  consists  of  an  unavall- 
able  note  and  an  erroneous  charge  In  said 
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last  settlement,  leaving  notblng  available  In 
my  hands.  And  there  remains  unpaid  allow- 
ances of  court  as  follows: 

1  allovauee  S.  B.  HanieU. ...  $57  90 

1  allowance  Coben   20  31  $78  21 


"It  is  farther  stated  bj  the  administrator 
that  of  debts  due  to  the  deceased  I  think 
there  will  be  realized  not  more  than  the  sum 
of  anything,  so  that  there  will  not  be  fonnd 
In  the  hands  of  the  administrator  sofllclent 
to  pay  the  debts  of  the  deceased,  wltbont 
selling  the  whole  or  part  of  the  real  estate 
Inventoried,  as  follows:  N.  E.  of  K.  E,  sec. 
11,  township  24  north,  range  6  east,  and  oth- 
er land.  In  all  80  acres;  and  recommends 
that  the  same  be  sold  for  the  payment  of 
debts  due  by  the  deceased,  or  so  much  of 
the  real  estate  as  may  be  snfflclent  for  that 
purpose;  All  of  which  Is  respectfully  sub- 
mitted." 

After  said  petition  was  duly  considered  by 
the  probate  court,  it  duly  appointed  three 
disinterested  freeholders  to  appraise  the 
land.  They  took  the  prescribed  oath,  viewed 
and  appraised  the  land  at  the  sum  of  fl20, 
and  made  a  report  thereof  in  proper  form 
to  the  court  Thereupon,  the  court  ordered 
the  administrator  to  sell  the  land  at  private 
sale.  In  paninance  to  that  order,  the  admin- 
istrator sold  the  land  on  the  17th  day  of 
March,  1884,  to  the  Poplar  Bluff  Lamber 
Manufacturing  Company  for  the  sum  of  fSO. 
This  sale  was  reported  to  the  court,  and  it 
was  by  the  court  confirmed.  In  doe  time  the 
admbkistrator  executed  a  deed  to  the  pur- 
chaser. The  land  was  wild  and  uncultlTated, 
and  was  In  the  actual  possession  of  no  one 
until  about  three  years  prior  to  the  Instltu- 
tltm  of  tUs  suit,  at  which  time  ttie  defend- 
ant, BlatA:,  took  possession  thereof. 

Ablngton  &  Phillips  and  Oldfleld  &  Cole, 
for  appellant  David  W.  Hill,  for  respond- 
ents. 

WOODSON,  J.  (after  stating  the  facts  as 
above),  l.  There  are  but  two  propositions 
presented  by  this  record  for  determination: 
First,  that  the  petition  flled  by  the  adminis- 
trator asking  the  probate  court  for  an  order 
to  sell  the  laud  to  pay  debts  did  not  properly 
describe  the  laad,  and  for  tliat  reason  the 
probate  court  acquired  no  Jurisdiction  over 
the  land,  and  for  that  reason  the  order  of 
sale  was  void,  and,  consequently,  no  title 
passed  by  virtue  of  the  sale  made  by  the  ad- 
ministrator; and,  second,  that  the  land  was 
sold,  at  private  sale,  for  less  than  three- 
fourths  of  its  appraised  value,  which  was  In 
violation  of  section  166,  Rev.  St.  1878.  We 
will  consider  these  two  propositions  In  the 
order  stated. 

As  regards  the  first.  It  will  be  observed 
from  reading  the  petition,  praying  for  the 
order  of  sale,  that  it  falls  to  state  In  express 
words  that  the  land  was  located  In  Butler 
«ounty  and  state  of  Missouri.   Counsel  for 


appellant  contend  ttiat  this  omlsaloo  ts  ab- 
solutely fatal,  and  the  probate  covrt  for  tiut 
reason  acquired  no  Jurisdiction  of  the  sub- 
ject-matter, and,  consequently,  the  order  of 
sale  is  absolutely  void,  and  no  title  was  con- 
veyed to  the  Poplar  Bluff  Lumber  Manufao 
turlng  Company  by  virtue  of  said  deed.  In 
our  opinion  that  contention  Is  untenable 
The  petition  describes  the  lands  as  being  the 
N.  E.  of  the  N.  B.  ^  of  section  11,  town- 
ship 24,  range  6  east,  and  other  land;  In 
all  80  acres.  That  description  is  sufficient  to 
show  that  the  land  was  situate  in  Butler 
county.  In  the  discussion  of  that  question. 
Judge  Yalllant,  In  Myher  v.  Uyher,  224  Ho., 
loc  cit  637,  123  S.  W.  807.  in  speaking  for 
the  court,  clearly  and  tersely  said :  "Bat  even 
without  that  oral  testimony  we  tlilnk  the 
description  contained  In  the  will  Is  sufficient 
to  show  that  the  land  lies  tn  Adair  county, 
Missouri  Ttile  court  takes  Judicial  cogni- 
zance of  land  descriptions  in  the  government 
surveys,  and  we  also  take  Judicial  cognizance 
of  the  political  subdlvlBlons  of  the  state.  We 
know  that  sections  IS  and  14,  township  62, 
range  16  are  In  Adair  county.  It  Is  argued 
that  those  numbers  of  sections,  township, 
and  range  may  be  found  In  other  counties  in 
other  states ;  that  may  be,  bat  we  tiave  do 
Judicial  cognizance  of  such  matters  In  other 
states,  and  even  if  the  fact  were  proven,  we 
would  not  go  abroad  to  hunt  for  such  a  fact 
for  the  purpose  of  rendering  uncertain  a  de- 
scription which  Is  certain  enough  whoi  ap- 
plied to  land  within  our  purview.  This  point 
was  practically  so  decided  In  Long  v.  Wago- 
ner, 47  Mo.  178." 

2.  The  second  insistence  of  counsel  for  ap- 
pellant presents  a  more  serious  proposition,  to 
wit,  that  the  sale  Is  void  for  the  reason  that 
the  administrator  sold  the  land  In  question 
at  private  sale  for  a  sum  leas  than  three- 
fourths  of  Its  appraised  value,  In  violation  of 
section  166,  Rev.  St  1879.  That  section,  so 
far  as  material,  reads  as  follows:  "No  real 
estate  sold  for  the  payment  of  debts  shall  be 
sold  at  private  sale  for  less  tlian  three-fourtiis 
of  Its  appraised  value."  This  question  has 
never  been  directly  passed  upon  by  this 
court,  or  by  either  of  the  Courts  of  Appeal, 
so  far  as  I  have  been  able  to  ascertain.  We 
must,  therefore,  approach  It  more  upon  prin- 
ciple than  from  authority.  The  case  tliat 
comes  the  nearest  to  passing  upon  this  ques- 
tion Is  that  of  Price  v.  Springfield  Real  Es- 
tate Co.,  101  Mo.  107,  14  S.  W.  57,  20  Am. 
St  Rep.  595.  In  the  discussion  of  that  case. 
Judge  Black,  in  speaking  for  the  court,  on 
page  116.  101  Mo.,  on  page  S7,  14  S.  W. 
Am.  St.  Rep.  595),  said: 

"(1)  The  plaintiff  insists  that,  in  order  to 
sustain  the  administrator's  sale,  It  devolved 
upon  the  defendant  to  show  that  the  admin- 
istrator flled  a  petition  for  the  sale  of  the 
real  estate,  to  produce  an  order  of  the  court 
directing  notice  to  be  given  to  all  parties  In 
interest  of  the  filing  of  such  a  petition,  and 
to  show  that  the  administrator  caused  the 
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property  to  tw  aj^Talsed.  These  (AjectloDS 
are  all  band  upon  the  propoaltton  that  the 
county  conrta  are  conrte  of  spedal  and  lim- 
ited Jnrladlctlon,  and  that  all  these  matters 
mnit  be  shown  In  support  of  tiie  administra- 
tor's deed.  Barly  eases  are  dted  giving  8<Hne 
support  to  the  propoaltloo,  but  the  doctrine 
has  long  since  been  exploded.  Formerly 
county  courts  had,  and  probate  courts  now 
have,  exdoslTe  original  Jarlsdlctton  in  mat- 
ters concerning  the  admlntstratlon  of  estates 
of  deceased  pers&ns.  It  Is  now  well-settled 
law  that  the  orders  and  Judgments  of  these 
courts  are  entitled  to  the  same  favoraUe  pre- 
sumptions and  intendments  that  are  accorded 
to  the  Judgments  of  circuit  courts.  The  pro- 
ceedlngs  of  our  probate  and  county  courts 
are  no  nuHre  o>pen  to  collateral  attack  than 
are  the  proceedings  of  any  othw  courts. 
Camden  t.  Plain,  91  Mo.  U7.  4  S.  W.  86; 
Rowden  T.  Brown,  91  Mo.  420,  4  S.  W.  129, 
and  cases  dted.  Here  the  defendant  put  In 
evidence  the  deed,  order  of  sale,  and  the  or- 
der approving  the  same.  It  was  not  neces- 
sary for  the  defendant,  in  the  first  instancy 
to  make  any  other  or  further  proot  From 
the  deed  and  those  orders  U  wlU  be  presum- 
ed that  all  requlrite  antecedent  steps  had 
been  duly  and  timely  taken,  until  the  con- 
trary Is  made  to  appear.  These  obsoratlons 
dispose  of  all  of  the  objections  before  named. 

"(2)  It  is  true  the  administrator  became 
the  purdiaaer  at  his  own  sale.  He  had  a 
Tight,  under  the  law  as  it  then  stood,  to  pur- 
chase at  his  own  sale,  whether  private  or 
public,  by  paying  not  less  than  three-fourths 
of  the  appraised  value  of  the  property.  For 
the  reasons  beft^  stated.  It  will  be  presumed 
that  his  bid  was  at  least  three-fourths  of 
the  appraised  value." 

It  is  dearly  indicated  in  the  last  paragraph 
quoted,  that  Judge  Blade  was  of  the  opin- 
ion that  If  It  had  appeared  from  the  record 
that  the  land  had  been  sold  for  less  than 
three-fburths  of  Its  anwalsed  value,  the  sale 
vroold  havft  been  void.  Those  remarks  are 
obiter,  as  no  audi  aneBtion  was  presented  by 
the  record. 

A  kindred  subject  arising  under  sections 
149  and  ISO,  Bev.  Bt  1879,  which  deal  with 
the  same  subjectmatter  as  that  mentioned  In 
section  166,  was  before  Uila  court  In  the  case 
of  Stark  v.  Klrchgraber,  1S6  Ma  683, 8S  S.  TV. 
868.  lOB  Am.  St.  Bep.  629.  Those  sections 
read  as  follows: 

"Sec  140.  Upon  proof  of  publlcatl<m,  the 
court  shall  hear  the  testimony,  and  may,  If 
necessary,  examine  all  parties,  on  oath,  touch- 
ing the  application,  and  make  an  order  for 
the  sale  of  audi  real  estate,  or  any  part 
theieoS,  In  this  state,  at  public  or  private 
sftla 

"Sec  150.  If  audi  executor  or  administra- 
tor do  not  make  sudi  application,  any  cred- 
itor or  otbBT  person  interested  In  the  estate, 
may  make  audi  application,  giving  twenty 
days'  notice  to  tb»  executor  or  administra- 
tor." 


The  question  fliere  presented  was  the  va- 
lidity of  a  sale  of  the  real  estate  to  pay  debts, 
ordered  by  (he  probate  court,  based  upon 
the  petltitm  of  a  purchaser  of  the  interest  of 
two  of  the  heirs  who  had  Inherited  the  land 
from  the  deceased.  In  discussing  that  ques- 
tion. Judge  Vox,  on  page  644,  186  Mo.,  on 
page  871«  8S  S.  W.  0.06  Am.  Bt  Bep^  620), 
In  speaking  fw  the  court,  said: 

*^i8  leads  us  to  the  only  remaining  prop- 
osition Involved  in  this  cause.  That  la,  upon 
the  record*  as  made  1^  the  probate  court,  was 
the  aale  nude  by  the  administrator  of  the 
estate  of  Hulda  Jarrett,  deceased,  of  the  land 
in  dispute  a  valid  od^  and  did  his  deed  un- 
der such  sale  conv^  to  Uzzle  Klrdigraber, 
the  appellant  in  this  cause,  the  legal  title  to 
the  premises  T  A  correct  answer  to  this  ques- 
tion must  be  the  solution  of  this  proposition. 
That  the  order  of  sale,  and  Uie  sale  made  in 
obeolmce  to  it,  was  made  upon  the  applica- 
tion of  the  appdlant  in  this  canw^  under  the 
provisions  of  section  160^  supra,  there  can  be 
no  dispute.  *nxa  aitlre  record  demonstrates 
that  fact.  CI^«i  follows  a  copy  of  the  sec- 
Utm  as  before  set  out)  It  is  obvious  from 
that  section  that  the  authority  to  make  the 
application  for  the  sale  of  land  of  a  deceased 
person  Is  limited  to  a  'creditor  or  other  per- 
son Interested  in  the  utate.'  It  is  equally 
dear  that  the  terms  'other  person  Interested 
in  tiie  estot^  contemplate  persons  who  have 
an  Interest  in  the  dtetributton  of  the  estate, 
or  who  have  a  right  to  partldpate  In  sudt 
distribution,  such  as  an  heir,  or  one  who  Is 
made  a  legatee  by  will,  or  the  guardian  or 
cprator  of  one  of  lAe  heirs  of  tiie  eetete,  or 
other  persons  who  may  be  oititled  to  a  dis- 
tributive share  of  tlie  estate.  That  the  ap- 
pdlant  In  this  case  had  no  such  interest  to 
the  estate  of  Hulda  Jarrett,  deceased,  as  au- 
thorised her  to  make  that  application  for 
the  sale  of  the  real  estate  in  our  opinion,  is 
too  plain  for  dlscusston.  Her  purchase  of 
the  toterest  of  the  two  Children  of  the  de- 
ceased in  the  land,  which  descended  to  than, 
falla  far  dtort  of  creating  any  toterest  to 
the  estote,  as  contemplated  by  the  section  of 
the  stetute,  upon  which  the  proceefflngs  to 
sell  the  land  were  iwedicated.  Upon  the 
death  of  a  party  who  dies  totestot^  bis  or 
her  lands  descend  directly  to  the  heirs,  and, 
technically,  are  no  part  of  the  estote,  which 
goes  toto  the  hands  ci  the  administratis  for 
distribution,  and  to  the  administration  of  the 
estote  the  administrator  haa  notbtog  to  do 
with  such  lands,  except  as  it  may  be  sub- 
jected to  his  control  under  the  provisions 
of  law,  which  subjecto  lands  to  the  payment 
of  the  dd>ta  of  the  deceased. 

^■If  the  appellant  does  not  fall  within  the 
terms  'other  persons  toterestal  in  the  estate.' 
then  it  follows  that  the  order  of  sale  by  the 
probate  court  was  without  authority  and  la 
void.  But  it  Is  Insisted  by  appellant  that  the 
order  of  sale,  and  the  sale  made  in  obedience 
to  it,  and  Ite  approval  by  the  court,  was  a 
final  judgment,  and  cannot  be  attacked  to 
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tblB  collateral  iwoceedlng.  Tbla  !■  trae, 
wbere  the  record  npon  Its  face  sbowB  that 
the  court  had  jarlBdlctiou.  JarlBdlctlon  may 
be  defined  to  be  the  right  to  adjadicate  con- 
cerning the  snbject-matter  in  a  given  case. 
To  constitute  thla  there  are  three  eaeentlals: 
First,  the  court  must  have  cognizance  of  the 
class  of  cases  to  which  the  one  to  be  ad* 
Judged  belongs;  second,  the  proper  parties 
must  be  present;  and,  third,  the  point  de- 
cided must  be,  in  substance  and  effect,  within 
the  issue.  Manday  v.  Vail,  34  N.  J.  Law, 
422.  It  was  legitimate  and  competent  for 
•tlie  plalntUte  In  this  case  to  introduce  the 
entire  record  of  the  probate  court  in  the  pro- 
ceedings to  sell  this  land.  An  examination  of 
that  record  convinces  us  that  one  of  the  es- 
sentials necessary  to  confer  jurisdiction  npon 
tliat  court  was  entirely  absent.  In  otfaqr 
words,  the  proper  parties  were  not  before 
the  court,  and  this  is  diown  upon  the  face 
of  the  record  in  this,  that  the  aj^lant  who 
instituted  the  proceeding  for  the  sale  of  the 
land,  was  neither  a  creditor  nor  was  she  in- 
terested  In  the  ^tate,  within  the  proTislons 
of  the  statute.  That  want  of  jurisdiction 
may  be  ascertained  by  the  consideration  of 
the  whole  record,  was  dearly  settled  this 
court  in  Hutchinson  v.  Shelly,  133  Mo.  400 
[34  S.  W.  888].  In  the  ^Mmssion  In  tliat  case 
of  the  same  contention  that  Is  now  urged 
in  the  case  at  bar,  the  court  said:  'But  It 
Is  urged  by  counsel  for  dtfendant  that  the 
Judgnmits  and  orders  of  probate  courts  in 
the  administration  of  estates  an  accorded 
tlie  same  presumptlcms  In  favor  of  their  reg- 
ularity as  are  indulged  in  favor  of  courts  of 
general  Jurisdiction,  and  they  are  correct  in 
this  assumption.  Camden  v.  Plain,  91  Mo. 
117  [4  S.  W.  S61;  Price  v.  Springfield  Real 
Estate  Ass>n,  lOl  Mo.  lOT  [14  B.  W.  57,  20 
Am.  St  Rep.  B9SJ;  Rowden  t.  Brown,  91 
Mo.  429  [4  8.  W.  129]  and  cases  cited.  But 
the  judgments  of  the  circuit  courts  and  other 
courts  of  ^eral  jurisdiction  may  be  over- 
thrown by  othor  portions  of  th^  records 
of  equal  dignity  and  Importing  the  same  vw- 
Ity  which  demonstrates  that  their  recitals 
in  their  judgments  are  untrue,  and  a  party 
attacking  a  judgment  of  such  a  court  col- 
laterally mi^  introduce  the  whole  record  in 
the  given  cause  to  show  that  the  court  had 
no  jurlsdlctlfm,  eithra  over  tlie  person  or 
subject-matter,  and  when  It  so  appears  its 
judgment  Is  void.  Cloud  v.  Pierce  City,  80 
Mo.  307;  Adams  t.  Gowles,  95  Mo.  501  [8 
S.  W.  711,  6  Am.  8t  Rep.  74].'  It  appearing 
upon  the  face  of  the  record  that  the  probate 
court  did  not  have  the  authority  to  enter- 
tain the  proceeding  instituted  by  appellant 
for  the  sale  of  this  hind  nor  to  make  the 
order  of  sale.  It  follows  that  the  sale  made 
In  obedience  to  such  oAler,  as  well  as  the 
deed  executed  to  defendant  in  pursuance  to 
such  sale,  were  void,  and  conveyed  no  title 
to  the  land  In  dispute." 

In  the  case  at  bar,  the  administrator's  re- 
port of  sale  diowed  upon  Its  face  that  he 


had  sold  the  land  for  leas  ttian  fhree-ftturtba 
of  its  appraised  value.  Upon  that  state  of 
the  record,  counsel  for  appellant  contend 
that  when  the  probate  court  came  to  make 
the  order  and  judgment  approving  the  sale, 
it  was  confronted  with  the  provisions  of  said 
section  161^  which  in  all  cases  absolutely  pro- 
hibited any  real  estate  belonging  to  the  eo- 
tatoi  of  deceased  persons  ftom  being  sold 
at  a  sum  less  than  three-fourttis  of  its  ap- 
praised value;  and  that  according  to  the  test 
before  stated  by  Judge  Fox  It  is  furtha  con- 
tended that  the  probate  court  In  the  case  at 
bar  had  no  more  power  or  authority  to  ap- 
prove the  report  of  sale  which  had  brought 
less  than  three-fourths  of  Its  appraised  value 
than  the  inrobate  court  had  in  that  case  to 
order  it  sold  on  the  petition  of  one  who  had 
purchased  the  interest  of  two  of  the  heirs. 
In  that  case  the  court  properly  held  that  the 
probate  court  had  no  jurisdiction  over  the 
person  of  the  petitioner. 

But  counsel  for  respondent  contend  that 
a  different  rule  applies  to  the  fticts  of  this 
case,  that  Is,  that  the  filing  of  the  petition  In 
the  probate  court,  asking  for  an  order  of 
sale,  gave  that  court  jurisdiction  over  the 
land ;  and  that  while  the  order  and  judgment 
approving  the  sale  may  have  been  and  waa 
erroneous,  nevertheless  the  court  had  jurls- 
dlctlcm  to  make  the  order;  and  not  havlng^ 
been  appealed  from,  it  became  a  valid  final 
judgment,  and  cannot  be  aosBtloned  In  thla 
collateral  proceeding.  Under  the  statutes  of 
this  state  the  real  estate  of  a  deceased  de- 
scends to  the  heir,  and  the  probate  court  has 
no  jurisdiction  over  the  same  except  to  ordw 
it  leased  or  sold  to  pay  debts.  That  propo- 
sition has  been  so  often  announced  by  thla 
court  that  it  would  be  nseless  to  dte  aatbor- 
itles  In  sui^rt  therectf.  This  court  at  a 
very  early  date  h^d  that  it  was  the  filing  of 
the  petition  asking  for  an  order  to  sell  the 
real  estate  to  pay  debts  that  gave  the  probate 
court  jurisdiction  over  the  sam^  and  that 
the  omission  ctf  the  administrator  to  file  with 
the  petition  the  inventory,  aroraisement,  llatB» 
and  accounts  of  Uie  estate^  as  required  by 
the  statute  In  such  cases,  did  not  d^fftve  the 
court  of  jurisdiction, 'and  that  such  faUore 
would  not  render  the  sale  void.  Overton  t. 
Jobn8(m,  17  Mo.  442.  That  case  has  been 
affirmed  this  court  in  the  cases  of  Pattee 
V.  Thomas,  58  Mo.  163,  and  Qrayson  r.  Wed- 
dle,  03  Ma,  loa  dt  537,  53a 

In  disposing  of  this  question,  we  should 
not  overlook  two  w^l-settled  rules  re^rdlng 
the  jurisdiction  of  courts  to  render  jods- 
ments  and  decrees  in  certain  cases:  First. 
Where  the  Constitution  or  statute  absolntelT 
prohibits  a  court  from  doing  a  particular  act» 
then  the  ord^  or  Judgment  of  the  court  made 
or  rmdered  in  violation  thoeof  la  absolutely 
void  for  want  of  Jurisdiction,  and  may  be  as- 
sailed In  a  collateral  iwoceedlng;  fieecmd. 
Where  the  Constitution  or  statute  aafhorlsea 
such  court  to  do  a  particular  thing,  but  at  tbe 
same  time  prohibits  the  court  from  dolns 
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tbat  until  certain  other  thlofs,  stated,  are 

performed,  or  wlwre  the  power  of  the  conrt 
to  act  la  subject  to  certain  limltatlonB,  nam- 
«d,  then  the  Judgment  of  the  conrt  rendered 
In  violation  of  the  things  stated,  or  contrary 
to  the  llmltatlonfl  named,  then  such  order 
or  jadgmeot  of  the  court  is  not  void  for 
want  of  jurisdiction,  but  voidable  only,  and 
If  not  corrected  by  timely  motion  or  appeal, 
will  become  absolute  and  valid,  and  not  sub- 
ject to  collateral  attack.  Seaman  v.  Levee 
District,  219  Mo.  1,  117  S.  W.  10S4;  Sparks 
T.  Jasper  County,  213  Mo.  218,  112  S.  W.  265 ; 
Bank  v.  Lyona,.  220  Mo.  538,  119  S.  W.  MO; 
State  «x  rel.  v.  Williams.  221  Mo.  227,  120 
8.  W.  740 ;  Simpson  v.  Stoddard  County,  173 
Mo.  421,  73  S.  W.  700. 

If  we  test  the  case  at  bar  by  the  rules  thus 
announced.  It  will  be  clearly  seen  that  the 
probate  court  acquired  jorlsdlctlon  of  the 
subject-matter,  the  real  estate  in  question,  by 
the  filing  of  the  petition  asking  that  It  be 
sold  to  pay  debts;  and,  having  acquired  that 
Jnrisdlctlbn,  the  order  of  sale,  which  was  ex- 
pressly authorized  by  statute,  was  regular 
and  valid  in  every  particular;  and  the  mere 
fact  that  the  administrator  violated  section 
106,  and  sold  the  laud  for  less  than  three- 
fourths  of  Its  appraised  value  did  not  afTect 
tbe  jurisdiction  of  the  probate  conrt  over  the 
subject-matter:  and  while  the  order  and 
judgment  approving  the  sale  was  erroneous, 
yet  It  was  not  void,  for  the  reason  that  the 
court  had  the  jurisdiction  to  make  the  order, 
which  necessarily  includes  tbe  power  to  de- 
cide wrongfully  as  well  as  to  decide  right- 
fully. No  appeal  was  taken  from  that  order, 
nor  was  it  otherwise  set  aside  or  modlQed. 
That  being  true,  we  must  accord  to  that  or- 
der of  approval  the  same  presumption  of  reg- 
ularity and  validity  that  is  accorded  to  Judg- 
ments of  courts  of  general  Jurisdiction.  For 
that  reason  the  order  apiH-ovIng  tbe  sale  can- 
not be  questioned  In  this  collateral  proceed- 
ing. Camden  v.  Plain.  91  Mo.  117,  4  8.  W. 
86;  Price  v.  Springfield  Real  Estate  Co.,  su- 
pra; Stark  V.  Klrchgraber,  supra. 

The  rulings  of  tbe  circuit  court  were  In 
harmony  with  the  views  here  expressed ;  and 
for  that  reason  the  judgment  should  be  af- 
flrmed.  It  Is  so  ordered.  All  concur. 


UNITBSD  SHOB  MACHIXERY  CO.  v. 
RAMLOSE. 
(Supreme  Court  of  MisBoari.    June  21,  1910. 
Rehearing  Denied  Dec.  17,  1910.) 

1.  Appeal  and  Ebbos  (S  1097*)— QuEsnONS 
Rkviiwable— Law  of  the  Casb. 

Where  a  case,  reversed  by  the  Supreme 
Court,  is  retried  in  conformity  with  the  prin- 
ciples in  the  deciflioa  of  tbe  Supreme  Court, 
cogent  reasons  must  exist  to  induce  a  re-ex- 
amioatioD  on  a  subsequent  appeal  of  the  former 
rulings;  but  where  intermediate  decisions  of 
the  Snpreme  Court,  though  not  purporting  to 
overrule  or  notice  the  prior  appeal,  are  incon- 


siitent  tbareirith,  and  the  questions  Involved  are 
of  great  importance^  tiie  fonnsr  rulings  will, 
generally,  be  reconsidered. 

[Ed.  Note.— For  other  cases,  see  ^ppesl  and 
Error,  Cent  Dig.  H  4858-1368;  bea  Dig.  | 
1097.*! 

2.  Appeal  ard  IQbbob  (i  1097*)— Qttsstiohs 
RjcviewABLs— Law  or  the  Case. 

Where  the  questioni  chiefly  relied  on  on  a 
subsequent  appeal  are  federal  qnestiimB  which 
were  not  presented  on  tbe  former  appeal  and 
which  could  not  iiave  l>een  presented  until  the 
second  trial,  the  federal  qneBttons  axe  reriew- 
able  on  the  snbseqaent  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  43S8-4868;  Dee.  Dig.  | 
1097.*] 

3.  CoNsnrunoNAL  Law  (|  296*)— Due  Pbo- 
CEss  or  Law~Dbpbivation  of  Pbopebtt. 

Where  a  tease  of  chattels  by  a  foreign  cor- 
poration to  a  citizen  Is  void,  beoiuse  the  corpo- 
ration has  not  compiled  with  Rev.  St.  1899,  SS 
1024.  1026  (Ann.  St  1906,  pp.  886,  890),  pro- 
hibiting foielgn  corporations,  not  complying 
therewith,  from  d<Ans  business  In  the  stste, 
no  right  to  the  chattds  passes  to  the  lessee,  and 
the  corporation  Is  not  ontrived  of  its  property 
by  reason  of  the  statutes  in  violation  of  tbe  due 
process  of  law  clause  of  Const  U.  S.  Amend.  14. 

[Qd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  206.*] 

4.  CoKBTrnmoKAL  Law  (|  240*)  —  Equal 
Pbotection  or  the  Laws. 

Nor  Is  it  deprived  of  Its  property  in  viola- 
tion of  the  equal  protection  ol  the  laws  clause 
of  Const.  U.  S.  Amend.  14. 

[Ed.  Note. — For  other  cases,  see  CoBStitntio&- 
al  Law.  Dec.  Dig.  {  24a*] 

5.  COBPORATIOHS  (|  661*)— FOBErOK  CoBPOBA- 

TI0N8 — RlOHT  TO  StTE. 

The  rule  that  the  courts  will  not  aid  a  for- 
eign corporation  to  recover  the  possession  of 
property  It  has  leased  In  violation  oE  Rev.  St 
1809,  SS  1024,  1026  (Ann.  St.  1006,  pp.  686, 
SOO),  prohibltinK  a  foreign  corporation  not  com- 
plying therewith  from  doing  business  in  the 
state,  only  applies  where  the  maintenance  of 
the  suit  necessarily  results  in  tlie  giving  of 
effect  to  the  void  lease,  and  the  court  will  lend 
its  aid  to  the  protection  of  the  rights  of  tbe 
parties  growing  out  of  a  void  lease,  where  it 
may  do  so  without  giving  effect  thereto. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i|  2539,  2543,  2M4,  2&I6,  2563- 
2567 ;  Dec.  Dig.  |  661.*] 

6.  COBPOBATIONS    (|  661*)— FOBEIOH  COBPO- 

BATioNs— Right  to  Stte. 

Where  a  foreign  corporation  which  had  not 
complied  with  Rev.  St.  1899,  {8  1024,  1026 
(Ann.  St  1906,  pp.  886,  890),  prohibiting  a 
foreign  corporation  not  complying  therewith 
from  doing  business  In  the  state,  made  a  lease 
of  Its  chattels  to  a  citizen  of  the  state  for  use 
in  the  state,  the  lease  was  void,  and  the  corpo- 
ration could  maintain  replevin  for  tbe  chattels. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2539.  2543,  2544,  2546.  2503- 
2567  ;  Dec.  Dig.  {  661.*] 

7.  COBPOBATIOHS    (|   642*)- FOBEIOIf  COBPO- 

BATiONS— "Doing  Business  in  the  State." 
The  entorcement  of  a  contract  in  the  courts 
of  the  state  by  a  foreign  corporation  is  not  ttie 
"doing  of  business  in  tbe  state"  within  the 
statute  prohibiting  foreign  corpora  tions  from 
doing  business  within  the  state  until  they  com- 
ply with  the  laws  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  {  2527 ;  Dec  Dig.  S  642.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2155-2160;  voL  8.  pp.  7640,  7641.] 


*Ver  other  eases  see  same  topic  and  sastloD  NUMBER  In  Dee.  Dig.  A  Am.  Dig.       No.  Series  *  Rep'r  IndezsM 
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&  BSFUEVIIT  a  83*>— DAHAOn. 

A  defendant  In  replevin,  who  bad  no  legal 
or  equitable  right  or  interest  in  or  to  the  <^t- 
tels  taken  from  blm  and  delivered  to  plaintiff, 
may  not  recover  damages  for  the  taUng  and 
detention  of  tbe  proper^. 
_[Ed.  Note^For  other  coaei.  Bee  Replevin. 
Cent.  Dig.  H  SLI-SIS ;  Dec  Dig.  f  88.*] 

9.  Patentb  <i  212*>— BxQHTB  or  PAlEHm- 

LlCERSES. 

Under  Rev.  SL  U.  S.  4884  (U.  S,  Comp. 
St  1901,  p.  3381),  proTiding  that  machinery 
covered  by  letters  patent  may  not  be  aaed  by 
one  without  permission  from  ue  owner,  a  lessee 
of  patented  machines  who  holds  them  merely 
under  a  void  lease  from  the  patentee  has  no 
right  to  Qse  tbe  machines. 

[Ed.  Note.— For  other  cases,  see  Patents,  Dec. 
Dig.  i  212.*] 

la  Replbvin  (}  83*)— Dauaoeb. 

One  not  entitled  to  the  use  of  a  patented 
machine  on  the  ground  that  he  holds  It  merely 
under  a  void  lease  from  the  patentee  is  not  en- 
titled to  damages  for  the  taxing  and  detention 
of  the  machine  by  the  patentee. 
^[Bd.  Note.— For  other  cases,  see  Beplevtn, 
Dec  Dig.  i  83.*1 

11.  OoBPomATioNS  (S  057*)— Contracts— Ya- 

UDTTT. 

Where  a  contract  of  sale  of  macbinen  by 
a  citizen  to  a  foreign  corporation  which  bad  not 
complied  with  the  laws  r^:ulating  foreign  cor- 
porations and  a  lease  of  machinery  hy  the  cor- 
poration to  the  citizen  were  one  entire  trans- 
action, and  the  lease  was  void,  becanse  of  the 
failure  of  the  corporation  to  comply  wlUi  the 
laws  of  the  state,  the  contract  of  sale  must  also 
fail,  so  that  the  corporation  acqoired  no  title 
thereunder. 

[Ed.  Note.— For  other  cues,  see  GorppraUona, 
Cent  Dig.  H  2538-2S43,  26^-2554;  £«&  Dtfg! 
{  657.*J 

Graves,  J,,  dissenting. 

In  Banc.  Appeal  from  Clrcait  Court,  Jef- 
ferson County;  Jos.  J.  Williams,  Jud^. 

Action  by  the  United  Shoe  Machinery  Com- 
pany against  Annie  M.  Kamlose.  From  a 
judgment  for  defendant,  plalntlfl  appeals. 
Reversed  and  remanded. 

The  following  is  the  opinion  of  Woodson, 
J.,  in  dlvlst<ni: 

"Statement 

"This  is  a  Bult  In  replevin  to  recover  the 
possession  of  several  shoe  manufacturing  ma- 
chines ;  and  this  Is  the  second  appeal  of  this 
cause  to  this  court  The  opinion  disposiug 
of  tbe  former  appeal  Is  reported  In  210  Mo. 
031,  109  S.  W.  567.  After  the  cause  was  re- 
manded, both  parties  appeared  In  the  circuit 
court  and  announced  ready  for  trial,  and,  aft- 
er the  jury  had  been  selected  and  duly  Im- 
paneled, the  court  prior  to  the  introduc- 
tion of  any  evidence  and  over  the  objection 
of  the  appellant.  Instructed  the  Jury  as  fol- 
lows; 'The  court  Instructs  the  jury  that 
their  verdict  must  be  for  the  defendant  The 
court  further  Instructs  the  Jury  to  ascertain 
and  find  from  the  evidence  as  follows;  (1) 
What  portion  of  the  property  that  was  here- 
tofore, on  April  8,  iy03,  taken  under  the  writ 
of  replevin  from  the  defendant  belonged  ab- 
solutely to  the  defendant?   (2)  Tbe  value  of 


the  property  beloDglng  to  the  defendant  that 
was  so  taken.  (S)  The  damage  saffered  by 
the  defendant  for  the  taking  and  detention  of 
such  propertr  fnnn  April  S,  1903,  to  this  date. 
(4)  Tbe  damage  suffered  by  the  defendant 
from  tbe  8th  of  AprU,  1903,  to  this  date,  by 
reason  of  the  taking  and  detoitlon  of  tbe 
plaintiff  from  the  d^endant  of  tbe  machine* 
that  had  been  leased  by'  tbe  plaintiff  to  tbe 
defendant  (5)  'Hie  value  of  the  machines 
leased  by  the  plaintiff  to  tbe  defendant  (6) 
Whether  or  not  tbe  plaintiff  has  or  has  not 
in  his  possession  the  property  that  belonged 
to  tbe  defeadant  absolutely  that -was  taken 
under  the  writ  of  r^levin,  and  also  of  the 
machines  that  had  been  leased  by  tbe  plain- 
tiff to  tbe  defendant'  To  the  giving  of 
which  Instmctlon  the  plaintiff  objected  and 
saved  Its  ezc^lons,  on  the  ground  that  it 
Is  contrary  to  section  1  of  the  foarteenth 
amendment  to  tbe  Constitution  of  tbe  United 
States,  for  the  reason  that  It  tends  to  deprive 
the  plaintiff  of  Its  property  without  due  pro- 
cess of  law,  and  that  It  Is  further  repugnant 
to  said  secUon  of  said  amendment  in  that  it 
denies  to  tbe  plaintiff  the  equal  protection 
of  the  laws  of  Missouri;  and  that  It  is  con- 
trary and  repugnant  to  article  1,  I  8,  of  tbe 
ConsUtutlon  of  the  United  States,  in  that  it 
is  an  attempt  on  the  part  of  the  state  of  Mis- 
souri to  r^rulate  commerce  between  states. 

"All  of  the  testimony  Introduced  at  the 
first  trial  was  preserved  In  tbe  defendant's 
bill  of  exceptions  and  the  record,  and  that 
was  offered  In  evidence  at  the  second  trial  by 
the  plaintiff  under  an  agreement  that  such 
testimony  could  be  so  offered  Instead  of 
placing  each  witness  on  tbe  stand.  The  court 
excluded  all  testimony  on  the  part  of  the 
plaintiff  except  such  as  tended  to  prove  tbe 
value  of  tbe  machines  which  the  defendant 
contended  her  decedent  actually  owned,  and 
also  excluded  all  of  the  evidence  on  the  part 
of  the  plaintiff  tending  to  show  that  the  ma- 
chines were  patented  machines  and  could 
not,  under  section  4884  of  the  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  St. 
1901,  p.  3381),  be  osed  by  the  defendant's  de- 
cedent without  a  license  from  tbe  owner 
thereof,  and  hence  were  utterly  useless  to 
tbe  defendant's  decedent  To  which  mllus 
of  the  court  the  plaintiff  duly  excepted. 

"It  will  be  unnecessary  to  restate  what  tbe 
evidence  tended  to  Bhow  at  tbe  second  trial, 
for  the  reason  that  Judge  Burgess,  who 
wrote  the  former  opinion,  fully  and  fairly 
stated  what  it  tended  to  prove  at  the  former 
trial,  and  reference  is  made  to  It  for  a  full 
statement  of  tbe  case. 

"Counsel  for  plaintiff  made  tbe  following 
objection  to  the  introduction  of  evidence: 
'The  plaintiff  objects  to  the  Introduction  of 
any  evidence  upon  the  question  of  damages 
sustained  by  tbe  defendant  or  to  tbe  defrad- 
ant's  decedent  Christian  B.  Ramlose,  for  tbe 
reason  that  any  assessment  of,  In  this  wait. 
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damegw  woiOd  b«  a  TUAitlon  of  Mctton  1, 
Ameod.  H  cC  the  OonMltDtloii  of  the  TTnlted 
States,  in  that  such  aaeo— ment  of  damages 
wonld  deprive  the  jfMttOlt  of  its  property 
wlUumt  due  prooen  of  law  of  the  state  of 
lOBBonri,  and  woold  «lao  be  a  denial  to  plain* 
tiff  of  tito  equal  detection  of  the  lam  <^  Ihe 
etat*  of  WaKoxit  and  It  wonld  alu  be  a  tIo- 
lathm  of  article  1,  |  8,  Oonst  17.  &,  in  that 
the  eame  would  be  a  recnlatiai  of  the  com- 
meice  hr  tiie  state  of  Hiasonri.  between  the 
state  of  Massachosetta  and  the  stete  of  Ml>> 
sonri;  die  xlght  of  sndi  Tegnlatlon  ct  com- 
merce anxng  the  several  states  of  the  UnkHi 
bdonslng  alone  to  the  Oongress  of  the  United 
States.'  The  objectltms  wwe  orennled  and 
exertion  saved. 

The  instroction,  given  at  Qie  opening  of 
tue  case,  was  ag^in  civeo  at  the  dose  of  all 
Qie  evidence;  but  was  aftenrard  modified  by 
the  court  striking  ont  the  fifth  clause  of  said 
tnstmctlon  and  by  giving  an  instmction  to 
the  effect  that  the  Jury  could  assess  no  dam< 
ages  for  the  Talne  of  the  leased  macAInes. 
To  all  of  whldi  plaintiff  objected  and  duly 
exc^ited.  Oonnsd  for  plaintiff  tbm  request- 
ed the  court  to  give  the  instructions  wblch 
had  been  i^ven  tor  the  plaintiff  at  the  former 
trial,  whldi  tiie  court  refused  to  do,  a^d 
exceptions  were  duly  saved.  The  plaintiff 
also  asked  the  following  instnictlons,  which 
the  court  refused  to  give,  to  which  action  of 
the  court  plaintiff  duly  excepted: 

"  *(1S>  Tou  are  Instructed  that  under  the 
pleadings  and  the  evidence  you  can  assess  no 
damages  against  the  plaintiff. 

"  '(14)  The  court  Instructs  yon  that  In  this 
suit  yon  cannot  take  into  contideratlon  the 
value  of  any  machines  which  did  not  belong 
absolutely  to  Christian  D.  Ramlose,  or  In 
which  he  had  no  Interest,  or  any  damages  de- 
fined by  these  Instructions  which  may  have 
accrued  for  the  taking  of  any  machines  In 
which  he  had  no  interest,  and  yon  are  fur- 
ther Instructed  that  under  the  pleadings  of 
the  defendant  the  said  Christian  B.  Bamlose 
had  no  interest  In  the  following  machines. 
(Then  follows  a  list  of  the  machines  leased 
to  defendant) 

"  '(15)  You  are  Instructed  that  If  you  be- 
lieve from  the  evidence  that  the  two  Nation- 
al Heelers,  Nos.  TT4  and  T13,  and  the  two 
Bussel  Heel  Trimmers,  Nos.  702  and  194, 
were  obsolete  machines  and  not  In  use  at 
the  time  this  suit  was  Instituted,  then  yon 
cannot  assess  damages  against  the  plaintiff 
for  more  than  the  actual  value  of  the  ma- 
terial In  said  machines. 

"  '(16)  If  you  believe  from  the  evidence  that 
the  Knurling  Machine  No.  101  and  the  Knife 
Grinding  Machine  No.  6,142  were  accessories 
of  the  Universal  Doable  Clinch  Machine  No. 
225,  and  that  said  double  clinch  machine  was 
an  Impractical  machine,  and  not  fit  for  the 
use  for  which  It  was  intended,  and  that 
Christian  B.  Bamlose  did  not  use  said  ma- 
chine In  his  business^  then  the  value  of  said 


mwrhlwe  to  Christian  B.  Bamlose  wu  not  In 
excess  of  one  cent 

"  *(17)  Ton  are  inatmcted  that  Christian  B. 
Ramloee  had  no  lii^t  to  use  any  of  the  ma- 
chines Involved  in  this  sidt,  whidt  were  cov- 
Ned  by  letters  patnt  of  the  UiUted  States, 
unless  he  had  a  license  from  the  owner  of 
said  machines,  or  the  owner's  permission  to 
use  the  same,  and  you  are  further  instructed 
that  without  such  Ucoaaa  or  permission  such 
patented  machines  wwe  of  no  value  to  the 
said  Ramloee,  and  you  cannot  aseess  any 
damages  against  the  plaintiff  for  any  such 
patmted  machines. 

"*(18)  Ton  are  Instructed  that  If  you  be- 
lieve from  the  evidence  that  any  ot  the  ma- 
chines mentioned  in  the  evidence  in  this 
suit  -wen  patented  machines  and  covored  by 
letters  patent,  issued  1^  the  United  States, 
and  that  Chrtotian  B.  Bamlose  had  no  li- 
cense to  use  the  same  fron  the  owners  of 
the  said  patented  machines,  thm  the  said 
Ramlose  had  no  rl^t  to  nae  such  patented 
madiines  and  yon  will  not  assess  any  dam- 
ages afftinst  the  plaintiff  for  any  of  such 
patented  machines. 

*"(19)  Yon  are  Instructed  that  you  can- 
not consider  in  your  verdict  what  the  value 
of  the  machines  would  be  to  the  United  Shoe 
Machinery  Ompany,  and  yon  cannot  con- 
sider vbat  the  value  of  the  machines  would 
be  to  a  person  bavii«  no  right  to  nse  the 
same  under  the  patents. 

"  '(20)  You  are  instructed  that  under  ar- 
tlde  1,  S  %  of  the  Constitution  of  the  United 
States,  the  contract  made  in  Boston,  Mass., 
In  August,  19<X>,  mentioned  In  the  evidence 
between  the  United  Shoe  Machinery  Com- 
pany of  New  Jersey  and  Christian  E.  Ram- 
lose for  the  leasing  to  the  said  Bamlose  of 
some  of  the  machines  sued  for  and  for  the 
surrender  of  other  machines  also  sued  for 
by  the  said  Ramlose  to  the  United  Shoe  Ma- 
chinery Company,  was  a  valid  contract,  and 
the  fact  that  the  leased  machinery  was  to  be 
used  in  Missouri  did  not  render  the  contract 
void,  because  the  said  United  Shoe  Machin- 
ery Company  of  New  Jersey  had  no  license 
to  do  business  in  Missouri. 

"  '(21)  You  are  instructed  that,  under  sec- 
tion 1  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  any  assess- 
ment of  damages  against  the  plaintiff  In  this 
suit  wonld  result  in  depriving  It  of  Its  prop- 
erty by  the  state  of  Missouri,  without  due 
process  of  law,  and  to  deprive  It  of  equal 
protection  of  the  laws  of  the  state  of  Mis- 
souri, and  you  cannot,  therefore,  assess  any 
damages  against  it.' 

"The  court  then,  at  the  request  of  the  de- 
fendant, repeated  the  Instruction  which  it 
had  given  at  the  opening  of  the  case,  and  lat- 
er modified' It  as  stated  above.  It  also  gave 
the  following  instruction  at  the  request  of 
the  plaintiff:  '(22)  You  are  instructed  that 
you  can  assess  no  damages  for  the  value  of 
the  leased  machines.* 
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"The  }ar7  returnecl  the  following  verdict : 
'Now  at  this  day  come  again  the  parties  by 
their  respective  attorneys  and  also  comes  a 
Jury,  to  wit  (pamlng  them)  twelve  good  and 
lawful  men  of  the  body  of  the  county,  who, 
being  chosen,  tried,  and  sworn,  upon  their 
oath  do  say  that:  (1)  We,  the  Jury,  find  for 
the  defendant  (2)  We,  the  jury,  find  that  on 
April  8,  1903,  the  defendant  was  the  absolute 
owner  of  the  following  machines:  Two  Na- 
tional Heelers  and  two  Bussel  Trimmers. 
<3)  We,  the  Jury,  And  that  the  said  property 
owned  absolutely  by  the  defendant  was  of 
the  value  of  fll.65.  (4)  We,  the  Jury,  find 
that  the  damages  suffered  by  the  defendant 
from  the  8th  day  of  April,  1903,  to  this  date, 
by  reason  of  the  taking  and  detention  by  the 
plaintiff  of  said  property,  owned  absolutely 

by  the  defendant,  amounted  to  9  .  (5) 

We,  the  jury,  find  that  the  damages  by  the 
defendant  from  the  8th  day  of  April,  1903, 
to  this  date,  by  reason  of  being  deprived  of 
the  possession  and  use  of  the  machines  that 
had  been  leased  by  plaintiff  to  defendant, 
amounts  to  $3,661.60.  (7)  We,  the  Jury,  find 
that  the  plaintiff  has  the  possession  of  the 
property  that  belonged  to  tbe  defendant  ab- 
solutely and  also  of  the  machines  that  had 
been  leased  by  the  plaintiff  to  the  deCmdant 
B.  Friedman,  Foreman.* 

"Upon  this  verdict  a  Judgment  was  duly 
entered  to  the  effect  that  tbe  plaintiff  re- 
turn to  the  defendant  the  two  National  Heel- 
ers and  the  two  Bussel  Trimmers  or  pay  the 
defendant  the  assessed  value  thereof,  to  wit, 
the  sum  of  $11.65,  at  her  election ;  and  that 
the  defendant  recover  from  tbe  plaintiff  and 
its  surety  the  sum  of  $3,661.60,  tbe  damages 
assessed  by  the  Jury  by  reason  of  the  defend- 
ant being  deprived  of  the  pMsession  and  use 
of  the  leased  machines  fn»n  April  8, 1908,  to 
May  15,  190S,  and  costs. 

"In  due  time  the  following  motion  for  a 
new  trial  was  filed  (formal  parts  omitted): 
'Now  comes  the  plaintiff  in  the  above-entiUed 
cause,  and  moves  the  court  to  set  aside  the 
verdict  and  the  Judgment  therein  rendered 
and  grant  a  new  trial  for  the  following  rea- 
sons: (1)  Because  the  court  erred  in  admit- 
ting 111^1  and  Improper  evidence  offered  by 
the  defendant  against  plaintiff's  objection. 
(2)  Because  the  court  erred  in  excluding 
competent  and  legal  evidence  offered  by  the 
plaintiff.  (8)  Because  tbe  court  erred  in  re- 
fusing  legal  and  proiwr  instructions  offered 
by  the  plaintiff.  (4)  Because  tiie  court  erred 
in  granting  illegal  and  Improper  Instructions 
offered  by  the  plaintiff.  (6)  Because  the  court 
erred  In  granting  111^1  and  Improper  In- 
structions of  its  own  motion.  (6)  Because 
the  iustrnctions  given  by  the  court  were  In 
violation  of  section  1  of  tbe  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  In  that  they  deprived  the  plaintiff  of 
its  property  without  due  process  of  law.  (7) 
Because  the  Instructions  given  by  the  court 
were  in  violation  of  section  1  of  the  four- 
teenth amendment  to  the  Constitution  of  the 


United  States,  in  th&t  they  doiied  to  the 
plaintiff  wUbin  the  Jurisdiction  of  the  state  of 
Missouri  the  equal  protection  of  the  laws  of 
of  tbe  state  of  MissonrL  (S)  Because  the  In- 
structions given  by  the  court  were  in  viola- 
tion of  article  1,  i  8,  of  the  Constitution  of 
tbe  United  States,  in  that  said  instructions 
regulated  the  commerce  between  the  state  of 
Massachusetts  and  the  state  of  Missouri : 
tbe  right  of  such  regulation  of  interstate 
commerce  being  vested  alone  In  the  Congress 
of  tbe  United  States.  (9)  Because  the  ver- 
dict was  against  the  law  and  the  evidmce. 
(1(^  Because  the  verdict  was  against  the 
weight  of  the  evidmc&  (11)  Because  the 
verdict  was  contrary  to  the  ioatructions  of 
the  court  (12)  Because  the  verdict  was  not 
supported  by  tbe  evidmce,  and  was  for  tbe 
defendant,  and  not  for  the  plsintlff.  (13)  Be- 
cause tbe  verdict  was  In  violation  of  section 
1  of  the  fourteenth  amendment  to  the  Consti- 
tution of  tbe  United  States,  in  that  It  de- 
prived the  plaintiff  of  its  property  without 
due  process  of  law.  (14)  Because  tbe  ver- 
dict was  In  violation  of  section  1  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  in  that  it  denied  to  the  plain* 
tiff  within  the  Jurisdiction  of  the  state  of 
Missouri  the  equal  protection  of  the  lavrs  of 
the  state  of  Missouri.  0-S)  Because  the  ver- 
dict is  in  violation  of  section  8,  art  1,  of 
the  Constitution  of  the  United  States,  In  that 
by  it  the  state  of  Missouri  regulated  com- 
merce between  the  state  of  Massachusetts  and 
the  state  of  Missouri ;  the  rf^t  of  such  inter- 
state commerce  being  vested  alone  in  the 
Congress  of  the  United  States.  (16)  Because 
the  form  of  the  verdict  was  not  In  conformi- 
ty with  tbe  laws  of  the  state  of  MissonrL 

(17)  Because  the  court  gave  an  instruction 
before  the  evidence  was  submitted  to  tbe 
jury  In  contravention  of  the  laws  of  tbe 
state  of  Missouri.  (18)  Because  the  court  re- 
fused to  permit  the  plaintiff  to  offer  its  evi- 
dence first,  and  permitted  the  defendant  to 
have  the  opening  and  close,  both  in  tbe  offer 
of  proof  and  in  the  argument  to  the  jury. 

(18)  Because  the  form  of  the  verdict  givm 
by  tbe  court  to  tbe  jury  assumed  that  the  de- 
fendant had  suffered  damages  by  reason  of 
being  derived  of  the  possession  and  use  of 
the  machines.  (30)  Because  the  damages 
were  assessed  up  to  the  date  of  this  trial : 
whereas,  they  should  only  have  been  assessed 
up  to  the  date  of  the  former  trial,  to  wlt^ 
September  16  to  17,  1901.* 

"This  motion  was  overruled,  exceptioiu 
saved,  and  plaintiff  duly  appealed  the  cause 
to  this  court 

"Opinion. 

"1.  The  first  proposition  presented  for  de- 
termination is  the  insistence  of  counsel  for 
respondent  to  the  effect  that  since  tbe  cause 
upon  the  former  appeal  was  reversed,  with 
directions,  the  circuit  court  had  nothing  to 
do  but  to  proceed  and  try  the  case  In  pur- 
suance to  these  directions;  and,  having  done 
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80,  tbe  cause  la  res  Judicata,  and.  consequent- 
ly, there  is  notbing  before  the  court  for  de- 
termination, except  to  affirm  the  Judsment 
Ordinarily  that  is  true,  but  that  Is  not  a 
hard  and  fast  rule;  It  has  its  well-known 
qualiflcatlons  and  exceptions.  As  was  held, 
at  an  early  date,  by  this  court,  in  the  case  of 
Hamilton  v.  Marks,  63  Mo.  167,  that,  where 
a  cause  is  reversed  and  retried  in  conformity 
to  the  principles  announced  by  the  appellate 
court,  cogent  reasons  must  exist  in  order  to 
induce  a  re-ezandnatlon  of  the  former  rul- 
ings. But  where  subsequent  decisions  of  the 
upper  court,  although  not  purporting  to  over- 
rule or  notice  the  particular  case,  are  incon- 
sistent with  it,  and  the  questions  involved 
are  of  great  importance  to  the  community, 
tbe  usual  practice  will  be  departed  from. 
This  rule  Is  restated  and  affirmed  by  this 
court  in  many  subsequent  decisions,  the  last 
of  which  I  have  been  able  to  find  Is  that  of 
Citizens'  National  Bank  v.  Donuell.  195  Mo., 
loc.  clt.  573,  94  S.  W.  616.  That  rule,  how- 
ever, Is  not,  strictly  speaking,  controlling  In 
the  case  at  bar,  for  the  reason  that  the  qu^ 
ttons  chiefly  relied  upon  on  tbia  appeal  for  a 
reversal  of  the  Judgment  are  federal  quee- 
tlons,  and  were  not  presented  to  the  court 
for  determination  on  the  former  appeal.  In 
fact,  appellant  had  no  opportunity  to  present 
them  until  the  circuit  court  gave,  at  the  be- 
ginning of  the  second  trial,  the  instruction 
framing  the  Issnes  to  be  determined  by  the 
Jury,  as  directed  by  this  court  Under  the 
Constitution  of  tbe  United  States,  unques- 
tionably appellant  has  the  right  to  Interpose 
those  federal  questions  when  that  Instruc- 
tion was  glv^  So,  under  either  theory  be- 
fore snggested,  we  an  of  the  opinion  that 
tbe  questions  presented  should  be  reconsid- 
ered. 

"2.  By  reeding  this  motion  in  connection 
with  the  record  presented  to  this  court,  it 
will  be  seen  that  appellant  relied,  among  oth- 
er thlnp,  for  a  reversal  of  this  Judgment,  up- 
on the  tacts  that  the  lease  of  tbe  machinery 
mentioned  In  evidence  is  valid,  and  that  ap- 
pellant was  duly  authorized  to  do  business  In 
this  state,  as  provided  for  by  sections  1024 
and  1026,  Rev.  St  1SD9  (Ann.  St  1906,  pp. 
886,  S90).  Both  these  questions  were  present- 
ed to  this  court  upon  the  former  appeal,  and, 
after  a  full  and  carefnl  consideration,  they 
were  decided  advereely  to  the  appellant. 
Notwithstanding  that  fact,  we  have,  at  the 
earnest  solicitation  of  the  counsel  for  ap- 
pellant re-examined  both  questions,  and  are 
fully  satisfied  the  results  reached  there  were 
proper.  We  therefore  decline  to  Interfere 
with  the  Judgment  for  either  of  said  reasons. 

"3.  In  addition  to  the  foregoing  proposi- 
tions, counsel  for  appellant  present  upon  this 
appeal  the  federal  questions  before  mention- 
ed, which  were  not,  as  b^ore  stated,  present- 
ed or  passed  upon  when  the  case  was  here 
upon  the  previous  appeal.  It  Is  contended 
tbat  even  though  it  be  conceded,  as  the  court 
has  beld,  tbat  tbe  lease  In  question  Is  void, 
132  S.W.— 72 


still  appellant  is  entitled  to  recover  the  pos- 
session of  the  machines  it  leased  to  the  re- 
spondent for  tbe  reason  that  It  is  conceded 
tbat  appellant  is  the  owner  of  them ;  and,  If 
the  lease  is  void,  then  It  has  both  title  to. 
and  as  an  incident  thereto  it  has  the  right 
to,  the  possession  of  them.  Under  that  state 
of  facts,  counsel  for  appellant  contend  that 
a  denial  of  Its  right  to  recover  tbe  possession 
of  the  machines  would  deprive  It  of  Its  prop- 
erty without  due  process  of  law;  denies  It 
the  same  rights.  Immunities,  and  privileges 
that  are  accorded  to  tbe  citizens  of  this 
state:  and  denies  to  it  the  equal  protection 
of  the  law— all  in  violation  of  tbe  Constitu- 
tion of  tbe  United  States. 

"If  the  contract  of  lease  in  question  Is  ab- 
solutely null  and  void,  as  contended  for  by 
counsel  for  re^ndent  then  nq  rl^t  to  the 
use  of  the  26  machines  was  conveyed  or  pass- 
ed by  virtue  thereof  from  tbe  api>ellant 
to  the  respondent  Under  such  circumstanc- 
es, tbe  title  remained  In  the  former  Just  as 
completely  as  If  tbe  lease  had  never  been 
executed,  and  consequently  respondent  has 
no  Interest  In  them  or  to  their  use.  This  is 
self-evident  and  was  so  b^  by  this  court 
in  a  number  of  cases. 

"Those  Identical  fednal  questions  were 
presented  to  dlrlslon  No.  1  of  this  court  in 
the  case  of  Boeder  t.  Robertson,  202  Mo. 
522,  at  page  585,  100  S.  W.  1086,  at  page 
1080.  In  discussing  them  the  court  used  this 
language:  'Appellant  asks  for  a  reversal  of 
this  Judgment  because  the  act  whldi  prohib- 
its foreign  corporations  from  doli^  business 
in  this  state  until  they  comply  with  the  con- 
ditions thereof  la,  "In  so  far  as'  It  seeks  to 
make  contracts  with  corporations  of  othw 
states  void,  before  th^  have  complied  with 
the  reqnlrenents  of  atM  act  unconstitution- 
al, because  such  act  seeks  to  take  from  such 
foreign  corporations,  as  nonresident  citizens, 
Its  or  bis  property  without  due  process  of 
law,  and  denies  to  such  foreign  citizens  the 
same  rlgbts,  Immunities,  and  privileges  that 
are  accorded  to  the  citizens  of  this  state, 
and  because  it  denies  to  such  foreign  cor- 
poration or  citizen  tbe  equal  protection  of 
the  law."  It  will  be  seen  tbat  counsel  for 
the  appellant  assails  the  validity  of  the  act 
upon  three  separate  and  distinct  grounds: 
First,  because  It  seeks  to  deprive  tbe  fore^ 
corporation  of  Its  property  without  due  pro- 
cess of  law ;  second,  tbat  It  denies  sudi  cor- 
porations the  same  r^bts.  Immunities,  and 
privileges  that  are  accorded  to  the  citizens  of 
this  state ;  and,  third,  it  denies  to  such  cor- 
porations equal  protection  of  law.  The  learn- 
ed counsel.  It  seems  to  us,  wholly  mlsappre- 
heods  tbe  meaning  and  scope  of  the  act  The 
act  Is  prohibitive  In  Its  operation.  It  seeks 
to  prevent  foreign  corporations  from  doing 
business  In  this  state  until  they  have  com- 
plied with  the  provisions  of  tbe  act  by  filing 
a  copy  of  their  charter  or  articles  of  cor- 
poration with  the  Secretary  of  State  and  by 
appointing  an  agent  in  this  state  to  represent 
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them.  If  BDch  corporations,  in  Tlolation  of 
this  act,  do  baslnees  In  this  state,  all  Bnch 
traosactlonB  are,  by  the  courts,  declared  null 
and  void,  and  all  contracts  made  by  them 
with  citizens  of  this  state  for  the  sale  of 
goods,  wares,  and  merchandise  are  nullities, 
and  the  title  to  the  property  sought  to  be 
transferred  thereby  does  not  pass  to  and 
vest  In  the  vendee,  but  remains  In  the  vraidor, 
the  same  as  if  the  pretended  contract  had 
not  been  executed.  It  is  therefore  clearly 
seen  that  the  act  does  not  violate  the  con- 
stitutional provisions  -which  prevent  the  tak- 
ing of  property  without  due  process  of  law, 
because  the  act  does  not  take  the  property 
of  a  foreign  corporation  from  It,  nor  does  It 
give  it  to  another,  but  lets  the  title  thereto 
remain  and  abide  with  the  corporation ;  and 
If  the  corporation  had  parted  with  the  pos- 
Besalon  of  its  property,  under  the  void  con- 
tract, and  la  unable  to  recover  the  possession 
without  litigation,  then  the  doors  of  the 
courts  of  this  state  are  op&i  to  It,  and  it 
stands  before  the  law  on  precisely  tiie  same 
footing  that  residents  of  this  state  do— no 
better,  nor  no  worse.  We  are  unable  to  see 
in  what  way  the  act  In  question  denies  the 
same  rights  to  such  corporations,  immunities 
and  privileges  that  are  accorded  by  law  to 
the  citizens  of  this  state,  or  how  it  deprives 
them  of  the  equal  protection  of  the  law. 
*  *  *  What  has  been  stated  in  paragraph 
2  of  this  opinion  also  answers,  in  the  nega- 
tive, the  contention  of  the  appellant  that  the 
judgment  In  this  case  "takes  private  property 
for  private  use."  Neither  the  act  in  ques- 
tion nor  the  judgment  of  the  court  takes  the 
title  of  the  property.  The  title  remains 
where  A.  W.  Stevens  &  Son  placed  it,  subject 
to  the  equities  created  against  It  by  the  con- 
duct and  action  of  the  parties  at  the  time  of 
the  pretended  sale  of  the  property  to  re- 
spondents.' The  same  language  is  quoted, 
with  approval,  by  the  court  In  banc  in  the 
case  of  Sparks  v.  Jasper  County.  213  Mo. 
218,  112  S.  W.  265.  And  these  cases  are 
cited  with  approval,  and  the  same  principle 
is  announced  and  upheld.  In  the  case  of  Bank 
V.  Lyons,  220  Mo.  538,  119  S.  W.  640,  and 
again  In  Seaman  v.  Cap-Au-Grls  Levee  Dis- 
trict, 219  Mo.  1,  117  S.  W.  1084;  the  former 
having  been  denied  by  the  court  In  banc,  and 
the  latter  by  division  No.  1  of  this  court. 

"We  therefore  hold  that  no  federal  ques- 
tion is  Involved  In  this  case  (except  as  will 
be  presently  stated),  for  the  reason  that  the 
lease  in  question  was  absolutely  null  and 
void  and,  consequently,  conveyed  no  right, 
title,  or  Interest  in  or  to  the  machines  men- 
tioned therein;  and  said  statutes  did  not 
deprive  appellant  of  bis  property  In  any  sense 
of  the  term. 

"4.  Counsel  for  the  respondent  contend 
that  notwithstanding  the  fact  that  the  lease 
mentioned  was  v«ld,  and  passed  no  right  or 
Interest  In  or  to  the  machines  to  respondent, 
still  appellant  Is  not  entitled  to  a  recovery 
In  this  case,  for  the  reason  that,  since  the 


lease  was  made  In  violation  of  sections  1024 
and  1026,  the  courts  will  not  aid  appellant  in 
Its  efforts  to  recover  the  machines,  and  tlie 
possession  of  wliich  was  parted  with,  under, 
and  in  pursuance  to  the  terms  of,  said  Told 
lease.  For  that  reason  It  is  Insisted  tbat 
the  court  leave  the  property  where  the  par- 
ties themselves  liave  placed  it  In  support 
of  this  contention  counsel  for  respondent  cite 
and  rely  upon  the  cases  of  Downing  v.  Ring- 
er, 7  Mo.  586;  Mason  v.  Pitt,  21  Mo.  392: 
Zinc  &  Lead  Co.  v.  Mining  Co..  221 

Mo.  7,  120  S.  W.  SI,  2S  L.  R.  A.  (N.  S.)  492. 
This  contention,  in  our  opinion,  is  unsound. 
That  rule  never  applies  exc^it  in  those 
cases  where  the  maintenance  of  the  stiit 
would  necessarily  result  in  the  courts  giv- 
ing force  and  ^ect  to  the  void  contract, 
or  where  the  contract  is  tainted  wltli  fraud 
and  Immorality. 

"mils  identical  question,  in  the  same 
kind  of  a  case,  was  decided  against  tbe  con- 
tention of  respondent  in  the  case  of  Boeder 
r.  Robertson,  supra.  That  case  annotmces 
no  new  rule  of  action.  It  fs  as  old  as  our 
Jurisprudence,  and  has  been  so  held  by  this 
court  in  numerous  cases,  both  prior  and  sub- 
sequent thereto.  In  discnssing  that  question 
In  the  case  Just  mentioned,  the  court  used 
this  language:  'Respondents  contend  that, 
where  a  contract  is  ill^:al  and  void  because 
contrary  to  the  policy  and  laws  of  the  state, 
the  court  will  not  only  refuse  to  aid  those 
seeking  to  enforce  such  Illegal  contract,  but 
will  not  lend  their  assistance  to  those  at- 
tempting to  escape  from  It,  and  cite  In  sui>- 
port  of  that  contention  the  case  of  Downing 
V.  Ringer,  7  Mo.  685,  and  Mason  v.  Pitt,  21 
Ho.  892.  The  first  case  mentioned  was  a 
suit  on  a  promissory  note,  given  as  part  pay- 
ment of  the  purdiase  price  of  a  lot  of  ground 
In  the  town  of  Philadelphia,  Marlon  county, 
Mo.  The  defense  Interposed  was  a  statute 
of  1885.  which  Imposed  a  penalty  upon  the 
proprietor  of  a  town,  village,  or  of  an  addi- 
tion thereto  for  selling  a  lot  thereto  before 
recording  the  plat  or  map  thereof.  The 
court  held  that  the  sale  was.  a  violation  of 
the  statute,  and  that  die  vendor  could  not 
recover  the  purchase  money,  because  the 
court  would  not  aid  him  In  doing  that  which 
was  prohibited  by  law.  The  court  in  the  lat- 
ter case,  in  commenting  on  the  former,  stat- 
ed: "If  a  vendee  of  a  lot  In  such  a  town, 
Icnowlng  that  the  plat  is  unrecorded  when 
he  purchased,  should  bring  an  action  to  en- 
force a  spedflc  performance  of  ttie  contract 
of  the  sale,  he  might  be  met  with  the  stat- 
ute." We  are  of  the  opinion  that  both  of 
these  cases  were  correctly  decided,  npon 
both  principle  and  authority,  because,  if  the 
court  had  permitted  a  recovery  In  tither 
ease,  It  would  have  necessarily  given  fuV. 
force  and  effect  to  a  contract  which  wnf* 
forbidden  to  be  made  by  the  etatate.  But 
we  are  unable  to  see  the  application  of  the 
principle  Involved  In  those  cases  to  the  facts 
of  the  case  at  bar.    Here  there  Is  no  at- 
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tempt  to  caatoTce  the  pvorlsloiui  of  the  Illegal 
and  Told  contract  between  A.  W.  Stevms  & 
Son  and  ttie  reepondents,  bat;  upon  the  con- 
traiy,  all  the  parties  to  this  mit,  aa  mil  as 
Stevens  &  Son,  concede  the  Illegality  of  that 
contract,  and  that  by  reason  thereof  the  ti- 
tle to  the  propoiy  never  passed  from  the 
corporation  nor  vested  in  the  respondents. 
That  being  tree,  the  appdlant  contends  that 
he  had  a  prafect  legal  right  to  go  to  New 
York  and  purchase  the  vroperty  In  contro- 
Teaj  from  the  owner,  A.  W.  Stevens  ft  Son. 
This  contract  of  purchase,  not  having  been 
made  in  this  state,  is  free  from  the  provi- 
sions of  the  act  of  the  Legi^tore  above 
moitloned.  lliat  act  is  intended  to  [Rohlblt 
foreign  corporations  from  doing  bnsInesB  and 
making  contracts  in  this  state  beto/re  they 
comply  with  the  provlsl<«s  of  our  statntes. 
It  was  not  the  Intention  of  the  Leglslatnre 
to  prohibit  Ot»  entorcemoit  of  valid  con- 
tracts made  by  foreign  corporations  in  their 
own  states  with  dtlsms  of  this  state.  There 
is  nothing  In  onr  laws  which  doiiea  the 
rigbt  of  snch  corporations  to  enforce  valid 
contracts,  whether  made  in  this  state  or  not 
It  most  thwefore  follow  that,  iriicn  appe- 
lant in  New  York  purdiased  the  nndlspoted 
title  of  A.  W.  Stevens  ft  Son  to  the  property 
In  controversy,  the  doors  of  our  coorts  are 
apea  to  him  and  will  aid  him  In  tiie  enforce- 
meat  of  his  legal  rights.' 

"This  court;  In  the  case  of  Kelleher  v. 
Henderson,  208  Mo.  498.  101  S.  W.  1083,  in 
dlscnsslng  this  same  question,  used  the  fol- 
lowing language :  The  law  does  not  impress 
upon  the  subject-matter  of  the  contract  its 
stamp  of  condemnation,  but  upon  the  con- 
tract Itself.  Unless  the  plalntUh'  contract, 
by  which  fhv  seedc  to  enforce  their  right,  Is 
infected  with  champerty,  we  see  no  reason 
why  this  suit  may  not  be  maintained,  though 
such  a  contract  exists  between  the  defendant 
and  the  bondholders.  It  Is  time  enough  to 
turn  out  of  court  wh«i  he  asks  the  aid  of  a 
court  to  enforce  such  a  contract' 

"In  the  case  of  Sparks  v.  Jasper  Oounty. 
213  Mo.,  at  page  242,  112  8.  W..  at  page  271, 
this  court  hi  discussing  this  question,  said: 
'But  that  Is  not  the  question  invcdved  in 
this  case.  Here  the  plaintiff  Is  not  asking 
this  court  to  enforce  these  alleged  Illegal 
contracts.  They  were  years  ago  fully  per- 
formed <m  both  sides;  and  the  defendant  Is 
now  here  by  way  of  counterclaim,  in  the 
nature  of  a  cross-bill,  seeking  to  recover 
back  the  money  she  paid  for  those  bridges 
without  an  offer  to  return  them  to  the  plain- 
tiff. This  she  cannot  do  without  she  first  re- 
turns or  offers  to  return  them  to  him:  and 
the  reason  therefor  is  this:  If  the  con- 
tracts were  void,  then  ttie  title  to  the  bridg- 
es never  passed  thereby  from  plaintiff  to  the 
d^endant  and  became  her  proi>erty;  but 
they  remained  his  property  tbe  same  as 
though  the  contracts  had  never  been  entered 
Into.  That  being  true,  then  when  the  county 
acquired  the  possession  of  the  bridges  under 


those  void,  yet  colorable,  contracts,  she  was 
monXlj  bound  to  pay  fox  them,  aa  she  did. 
And  conceding,  as  before  stated,  without  de- 
ciding it,  that  after  accepting  the  brUgee 
and  paying  for  them,  she  had  the  right  to  re- 
pudiate tlie  contracts  and  sue  for  the  recov- 
ery of  the  money  paid  by  her  for  them,  she 
would  be  morally  bound,  and  from  that 
springs  the  legal  liability,  to  return  the 
bridges  to  plaintiff  before  she  would  be  per- 
mitted to  recover  tuck  the  contract  price  so 
paid.  This  same  prlndi^  underlies  the  case 
of  Boeder  v.  Bobertson,  206  Mo.  022,  100  S. 
W.  1086.'  Thoa  follows  the  quotation  before 
made  fraoa  Boeder  v.  Bobertson,  supra, 
which  Is  unnecessary  to  be  revested  here. 

In  the  case  of  Kdleher  v.  Henderson,  203 
Mo.  408,  101  8.  W.  1068,  the  plaintiff  sued 
defendant  on  a  contract  for  a  pOTtion  of  the 
tees  the  defendant  had  collected  from  bis 
cUoit  under  another  contract  which  was 
dearly-  ehampertous.  In  passing  upon  that 
case,  this  court  said:  'Counsel  for  dtfendant 
In  his  oral  argument  before  this  court  con- 
fided that,  even  though  the  ctmtract  sued 
on  was  not  champertons,  yet,  as  It  obligated 
defendant  to  iny  fees  which  were  earned 
and  collected  under  and  In  pursuance  of  a 
contract  which  was  clearly  ehampertous,  tbe 
courts  should  not  lend  th^r  aid  to  the  en- 
forcement of  that  obligation.  To  that  propo* 
sitlon  we  cannot  assent  In  order  to  reach 
that  ctMiduslon,  we  would  be  compdled  to 
hold  that  the  fees  so  collected  are  tainted 
with  champerty  and  illegality.  The  law  does 
not  impress  upon  the  subject-matter  of  the 
c(mtract  Its  stamp  of  cimdemnatlon,  but  up- 
on the  contract  itself.  Unless  the  plaintiff's 
Gimtract  by  wMch  they  seek  to  enforce  their 
right  is  Infected  with  champerty,  we  see 
no  reason  why  this  suit  may  not  be  main- 
tained, though  such  a  contract  exists  be- 
tween the  defendant  and  the  bondholders. 
It  Is  time  enough  to  turn  a  party  out  of 
court  when  lu  asks  the  aid  ct  a  court  to  en< 
force  audi  a  contract  Eun^n  v.  Rieger,  106 
Ma  682, 16  8.  W.  854;  Roselle  v.  Bedcemdr, 
134  Mo.  880,  35  S.  W.  1132.' 

"In  the  case  of  Tette  v.  Geist,  155  Mo.  27, 
55  S.  W.  871,  tbe  plaintiff  loaned  defendant 
a  certain  sum  at  mon^,  and  the  latter  agreed 
to  pay  usurious  Interest,  and  secured  the 
same  by  a  chattel  mortgage  on  personal  prop- 
erty. Section  2  of  an  act  approved  April  21, 
1891  (Laws  1891,  p.  171),  declared  all  such 
mortgages  void,  etc.  Tbe  defendant  failed 
to  pay  the  money  when  due,  and  plaintiff 
sued  on  the  note.  Defendant  set  up  In  his 
answer  the  fact  of  usury  and  the  execution 
of  the  chattel  mortgage  to  secure  the  same, 
and  asked  the  court  to  deny  the  prayer  of 
the  petition,  for  the  reason  that  the  note  and 
mortgage  constituted  but  one  transaction  and 
was  in  vlolaUon  of  said  act  end  was  void 
for  that  reason;  but  the  court  refused  to 
do  so.  In  eo  holding,  the  court,  speaking 
through  Burgess,  J.,  on  page  33  of  153  Mo., 
on  page  873  of  55  S.  W.,  used  this  language: 
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'But  we  know  of  no  reaBon  or  rule  of  law 
which  Tvould  authorize  a  defendant  in  a  case 
like  the  one  In  hand  to  avail  himself  of  Its 
prorlalons.  In  the  first  place,  this  Is  not  an 
action  for  the  enforcement  of  a  lien  upon  per- 
sonal property  pledged  or  mortgaged  to  se- 
cure aa  indebtedness.' 

"And  In  the  case  of  Lyons,  Receiver,  v. 
Bank,  220  Mo.  538,  loc.  cit.  570,  119  S.  W. 
549,  this  court,  In  banc,  in  disposing  of  this 
question,  used  this  language:  *We  hare  cited 
and  quoted  somewhat  extensively  from  a  few 
of  the  many  cases  found  in  this  country  and 
In  England  bearing  upon  the  question  of  the 
right  of  a  party  to  sue  for  and  recover  money 
paid  or  loaned  to  another  upon  a  void  con- 
tract; and  the  rule  announced  by  all  of  them 
seems  to  be  that  where  a  void  contract  has 
been  entered  into,  and  that  by  means  thereof 
money  or  other  valuable  thing  has  been  part- 
ed  with  by  one  party  thereto,  and  received 
and  accepted  by  the  other  party  thereto,  and, 
where  the  latter  repudiates  the  contract  and 
refuses  to  return  the  money  or  such  other 
valaable  thing,  then  the  law  will  Imply  an 
agreement  on  the  part  of  the  recipient  to 
return  the  same  to  the  other  party;  and, 
if  he  falls  to  do  so,  then  the  Injured  party 
may  maintain  an  appropriate  action  against 
the  offending  party  for  the  recovery  of  the 
money,  or  for  the  value  of  the  thing  so  re- 
tained. That  Implied  promise  or  agreement 
springs  from  the  general  moral  obligation 
resting  upon  ail  persons  and  corporations 
to  do  equity  and  justice  In  all  such  trans- 
actions. To  hold  otherwise  would  be  sanc- 
tioning the  rankest  injustice,  and  thereby 
take  the  money  or  property  from  one  party 
and  give  it  to  another  without  compensa- 
tion, and  against  the  intention  of  both  par- 
ties, as  manifested  by  the  void  contract  Of 
course  this  rule  should  not  and  does  not  ap- 
ply where  its  enforcement  would  violate  some 
statute  or  other  principle  of  law  which  pro- 
hibits the  doing  of  the  very  thing  the  en- 
forcement of  the  rule  would  accomplish.  The 
courts  have  Improvised  this  rule  by  which 
right  and  justice  may  be  worked  out  to  the 
parties  thereto,  and  not  for  the  purpose  of 
enabling  them  to  avoid  the  law,  and  do  in- 
directly that  which  the  law  will  not  permit 
thera  to  do  directly.  We  have  Just  been  call- 
ed upon  to  consider  and  pass  upon  the  latter 
question  In  the  case  of  Seaman  v.  Cap-Au- 
(!irls  Levee  District  (the  opinion  in  which 
will  be  handed  down  with  this)  219  Mo.  X 
[117  S.  W.  1084].' 

"From  these  cases  It  will  be  seen  that  this 
court  has  uniformly  lent  its  aid  to  the  pro- 
tection of  the  rights  of  parties  growing  out 
of  Illegal  and  void  contracts,  wherever  It 
could  do  BO,  without  giviug  force  and  effect 
to  the  Illegal  contract  Itself. 

"In  the  case  at  bar,  the  court  clearly  would 
not  give  force  or  effect  to  the  void  leases  In 
question  by  permitting  appellant  to  recover 
the  -possession  of  the  2G  machines  which  It 
parted  with  under  said  void  lease. 


"There  is  nothing  stated      this  court  in 
any  of  these  cases  which  is  in  conflict  with  * 
what  Is  said  In  the  cases  of  Downing  r. 
Ringer,  7  Mo.  5^  or  in  Mason  v.  Pitt,  21 
Mo.  382,  before  mentioned  and  relied  upon  by 
counsel  for  respondent  And  aa  to  the  case 
of  Zinc  &  Lead  Co.  v.  Zinc  Mining  Co..  supra. 
It  is  sufficient  to  state  that  the  record  In  that 
case  shows  that  the  said  suit  was  baaed  upon 
a  contract  made  by  a  foreign  corporaUon, 
which  had  not  procured  a  license  to  transact 
business  In  this  state  as  required  by  the  stat- 
ute therein  mentioned.    Upon  that  showlog 
this  court  held  said  contract  to  be  not  only 
void,  but  also  properly  held  that  the  doors 
of  the  courts  of  this  state  were  cfosed  to 
plaintiff  when  based  upon  such  causes  of  ac- 
tion, ftfr  the  reason  that  by  permitting  such 
an  action  to  be  maintained  would  not  only 
violate  tbe  express  words  of  the  statute,  but 
would  also  give  full  force  and  effect  to  tbe 
void  contract,  to  neither  of  which  proposi- 
tions should  our  courts  lend  their  assistance: 
So  In  the  case  at  bar,  for  the  same  reasons, 
we  have  held  on  this  and  upon  tbe  former 
appeal  that  the  appellant  was  not  entitled 
to  recover  the  property  In  question  npon  the 
strength  of  the  leases  Introduced  In  evidence ; 
but  that  was  not  the  only  theory  upon  which 
tbe  case  was  tried  the  second  time.  This 
being  a  suit  In  replevin,  clearly,  appellant, 
according  to  the  foregoing  adjudications,  bad 
the  perfect  right  to  pick  up  the  gauntlet 
thrown  down  by  the  respondent;  that  la,  to 
accept  his  contention  that  said  leases  are 
vcdd,  and  are  of  no  force  or  ^ect  and  In  re- 
turn insist  conceding  that  contention  to  be 
true  <a8  this  court  has  repeatedly  held  In 
this  and  in  other  cases),  that  neither  the  title 
to  nor  the  right  to  the  possession  of  the  prop- 
erty in  question  ever  passed  to  or  became 
vested  in  the  respondent  but  npon  the  con- 
trary, that  It  remained  with  the  United  Shoe 
Machinery  Company  of  New  Jers^,  until  the 
month  of  August  1900,  when  the  latter  mid 
and  transferred  the  same  to  the  appellant 
That  title  and  the  right  to  possession  thereof 
so  acquired  by  the  latter  from  the  former  va% 
sufficient  to  entitle  appellant  to  recover  the 
possession  of  the  property  from  the  respond- 
ent who  confessedly  has  no  right  title,  or 
Interest  In  or  to  any  of  said  property,  except 
the  claim  under  and  by  virtue  of  said  voi  1 
leases.   The  distinction  between  the  class  of 
cases  relied  upon  by  appellant  and  those  re- 
lied upon  by  respondent  is  deariy  stated  in 
the  case  of  Seaman  T.  Cap-An-Orts  Levee  l>f9- 
trict,  supra. 

"In  the  case  at  bar  there  is  notbln&r  la 
public  policy  or  contained  In  onr  statntes 
which  prohibits  a  foreign  corporation  from 
suing  In  the  courts  of  this  state  to  recover 
the  possession  of  property  acquired  and  be. ! 
by  a  citizen  of  this  state  under  and  by  vir- 
tue of  a  void  contract.  But  concede  that 
there  was  such  a  statute,  when  its  Talidlty 
might  be  very  seriously  questioned  as  viola:- 
Ing  that  provision  of  tbe  Constitutlink  of  tae 
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United  States  wliich  gaaranteea  to  dtlzeDS 
of  otber  states  the  equal  protection  of  the 
laws  of  this  state.  International  Text  Book 
Co.  T.  Plgg  (opinion  by  tbe  Supreme  Court  of 
the  United  States)  217  U.  S.  91,  30  Sup.  Ct 
481,  54  L.  Ed.  ,  24  Ii.  R.  A.  (N.  S.)  493. 

"It  has  beesi  suggested  that,  If  appellant  Is 
permitted  to  waive  tbe  leases  and  sue  In  re- 
plevin or  Id  trover  for  the  machines  trans* 
ferred  by  the  leases^  then  tbe  statute  re- 
qniring  foreign  corporations  to  take  out  a 
license  to  do  business  in  this  state  can  be 
nnlllfled  by  than,  by  their  leasing  or  selling 
goods  in  this  state,  wlthont  a  llcois^  and, 
when  the  contract  or  lease  Is  breached  by 
the  lessee  Or  vendee,  the  lessor  or  vtstAor 
can  waive  the  lease  or  contract  of  sale  and 
sue  in  replevin  or  trover  for  the  possession 
of  the  goods,  or  for  their  value,  as  the  case 
might  be.  There  are  tvo  complete  answers 
to  that  suggestion: 

Firsts  the  statute  in  question  does  not  pro- 
hibit foreign  corporations  from  suing  in  the 
courts  of  this  state,  exc^t  where  they  assert 
rights,  which  are  violative  of  the  laws  of  this 
state.  If  a  foreign  corporatlcm  has  a  perfect 
right  of  action  under  the  laws  of  tbe  country, 
then  clearly  there  is  nothing  In  the  statutes 
of  UilB  state  which  would  prevent  it  from  su* 
Ing  and  enforcing  its  rights  In  our  courts. 
For  Instance,  suppose  a  business  corporation 
of  Illinois,  doing  business  In  Cbtca^,  should 
sell  to  John  Jones  of  this  state  a  bill  of  dry 
goods,  in  that  city,  and  Jones  should  return 
home  and  refuse  to  pay  for  the  goods,  would 
or  could  It  be  seriously  contended  that  said 
foreign  corporation  could  not  sue  for  the  re- 
covery of  the  purchase  money  in  the  courts 
of  this  state,  without  first  taking  out  a  li- 
cense to  do  business  herein?  I  think  not 
That  is  not  the  law  nor  the  meaning  of  the 
statute.  International  Text  Book  r.  Gilles- 
pie (opinion  by  this  court;  not  yet  officially 
reported)  129  S.  W.  022.  The  enforcement  of 
a  contract  In  the  courts  of  this  state  after  it 
has  been  entered  into  Is  not  doing  business 
herein.  If  this  was  not  the  law,  no  contract 
made  by  any  foreign  corpt^ation  could  be  en- 
forced In  our  courts  wlthont  complying  with 
said  statute  and  the  comity  between  states 
would  thereby  be  nullified.  13  Am.  &  Eng. 
Encyc.  (2d  Ed.)  800 ;  Christian  v.  Ameiican, 
etc.,  80  Ala.  198,  7  South.  427;  Texas,  etc., 
Co.  T.  Worshaw,  76  Tex.  556^  IS  S.  W.  384 ; 
Conn.,  etc..  v.  Way.  62  N.  H.  622;  Nat  L.  & 
T.  Co.  V.  Oifford,  00  Minn.  358.  96  N.  W.  019; 
MacMUlan  Co.  v.  Stewart  60  N.  J.  Law.  212, 
54  Atl.  240;  Miller  v.  Goodman.  01  Tex.  41. 
40  S.  W.  718;  Milan  Mining  Co.  r.  Gorten. 
03  Tenn.  600^  27  8.  W.  071.  26  L.  R.  A.  135; 
Beale  on  Foreign  Corporations.  }  IHOO.  But, 
even  if  that  was  tbe  meaning  of  the  statute 
as  before  stated,  It  might  be  subject  to  the 
criticism  that  It  was  In  violation  of  both  tbe 
state  and  the  federal  ConBtitutlons.  And 
there  is  nc  distinction  in  principle  between 
the  last  theory  on  which  the  case  at  bar  was 
tried,  and  the  case  before  supposed.  Both 


wonid  have  perfect  causes  of  action  under 
tbe  laws  of  this  state,  and  their  enforcement 
In  the  courts  of  this  state  would  do  no  vio- 
lence to  the  statute  In  question. 

'*The  second  answer  to  the  objection  before 
mentioned  Is  self-interest  of  foreign  corpora- 
tions would  prevent  them  from  conducting 
buslne«i  along  the  linea  suggested.  They, 
like  all  otber  business  persons,  are  In  busi- 
ness for  the  money  that  there  is  in  it.  and 
do  business  upon  a  money  basis,  and  not  up* 
on  the  theory  tbat,  if  tbe  goods  are  not  paid 
for  when  due,  they  will  sue  for  the  posses* 
slon  or  the  old  wom-ont  or  secondhand  goods 
or  in  trover  for  their  value.  Both  of  these 
forms  of  action  Involve  difficult  and  expen- 
sive litigation,  much  mora  so  than  a  simple 
suit  on  a  contract  for  goods  sold  and  deliv- 
ered. 

'TFhe  lease  In  question  is  not  malum  In  se, 
but  is  malum  prohibitum,  and.  so  long  as  the 
appellant  is  not  seeUng  to  enforce  the  lease, 
there  is  nothlnf^  as  before  stated,  in  the  laws 
or  policy  of  this  state  which  will  prevent  the 
courts  from  lending  their  aid  to  the  appel- 
lant In  its  efforts  to  recover  its  property, 
wUch  confessedly,  respondoit  has  no  legal 
or  equitable  right  or  Interest  in  or  to.  This 
court  has  so  expressly  held  In  the  case  of 
Boeder  v.  BobertMm,  supra;  Bank  v.  I^yoos, 
supra ;  end  Sparks  v.  Jasper  County,  supra. 
We  therefore  hold  that  appellant  may  main- 
tain this  action,  and,  consequently,  that  it 
has  not  been  derived  of  any  of  its  said  con- 
stitutional rights. 

"5.  It  is  next  insisted  by  counsel  for  ap- 
pellant that  respondent  was  not  oitltled  to 
recover  any  damages  whatever  for  the  taking 
and  detention  of  the  machines  from  blm,  for 
the  reasons:  First  that  they  did  not  b^ong 
to  him,  and  he  therefore  had  no  right  to  use 
tbem ;  and,  second,  because  they  were  cov- 
ered by  letters  patent  from  the  United  States 
and  could  not  be  used  by  respondent  without 
authority  to  do  so  granted  by  appellant; 
and,  having  no  right  to  use  them,  they  were 
worthl«»  in -the  bands  of  respondent  We 
have  previously  held  that  respondent  had  no 
legal  or  equitable  right  or  interest  In  or  to 
the  machines,  and.  consequently,  he  had  no 
right  to  use  them.  We  therefore  decide  the 
first  insistence  in  favor  of  appellant  As 
to  tbe  second,  the  evidence  offered  and  ex- 
cluded shows  the  machines  were  covered  by 
letters  patent,  and  under  section  4884,  Rev. 
St  u.  S.,  no  one  could  use  these  machines 
without  permission  from  the  owner.  Tbe 
only  authority  attempted  to  be  shown  by 
which  resiwndent  claims  the  right  to  the 
use  of  these  machines  Is  the  lease  In  ques- 
tion ;  and  counsel  for  respondent  concedes, 
and  as  this  court  has  uniformly  held,  said 
lease  Is  absolutely  void.  That  being  true, 
then,  clearly,  respondent  baa  no  authority 
whatever  from  appellant  to  use  the  ma- 
chines; and,  consequently,  said  section  4884, 
Rev.  St  U.  S.,  Is  applicable.  The  Supreme 
Court  of  the  United  States  has  repeatedly 
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announced  that  doctrine,  and  has  gone  bo  far 
08  to  hold  tiUit  even  the  United  States  gor- 
enunent  cannot  use  an  article  patented  with- 
out authority  from  the  owner  to  do  bo  ;  and 
If  It  does  bo  without  such  authority,  It  Is  lia- 
ble to  the  owner  for  such  use.  United  States 
V.  Palmer.  128  U.  fi.  262;  9  Snp.  Ot  104,  8» 
L.  Ed.  442 ;  Postal  Supply  Go.  t.  Bruce^  194 
U.  S.  eOl,  24  Sup.  Gt  820^  48  Lb  Bd.  1134; 
HolIlBter  T.  Benedict  et  al.,  118  U.  S.  69,  6 
Sup.  Gt  717,  28  L  Ed.  901.  We  therefore 
hold  that  reapondMit  was  not  entitled  to  use 
said  maehlnea  and  conld  not  be  damaged  by 
being  deprived  of  their  uae,  proTided«  of 
course,  th^  were  patented  as  appellant  olfer- 
ed  to  show.  The  conrt  thertttore  erred  in 
excluding  said  erldence  and  in  refusing  in- 
Btmctlons  numbered  17  and  18,  asked  by  ap- 
pellant 

"6.  This  brings  us  to  the  conrideratlon  of 
the  contract  as  it  aUtects  the  four  machines 
re^kondent  attempted  to  sell  to  the  appellant; 
namdy,  the  two  National  Beelers  Noa.  774 
and  713,  and  the  two  Bubb^  Heel  Trimmers 
Noa.  702  and  107.  It  Is  conceded,  or  rather 
not  disputed,  but  what  this  contract  of  sale 
and  the  lease  before  mentioned  constituted 
but  one  entire  transaction.  Thrae  machines 
constituted  a  part  of  the  consideration  upon 
which  the  lease  was  based;  and,  when  it 
failed,  this  contract  of  sale  necessarily  failed 
with  it,  as  they  were  Interdependwit.  We 
therefore  hold  that  said  contract  of  sale  is 
Invalid,  and  that  appellant  acquired  no 
right,  title,  or  Interest  In  or  to  any  of  said 
foar  machines,  and  has  no  right  to  their  use 
or  possession. 

"The  Judgment  is  reversed,  and  tbe  cause 
remanded  for  a  new  trial." 

Bobert  &  Bobert,  for  appellant  Bond, 
Marehall  &  Bond,  for  appellee. 

WOODSON,  J.  Upon  the  dissent  of  one  of 
the  Judges  to  the  opinion  delivered  in  divi- 
sion, this  cause  was  transferred  to  court  In 
banc;  and,  after  full  argument  ^nd  due  con- 
sideration, the  opinion  of  WOODSON.  J.,  de- 
livered In  division,  la  duly  adopted  by  the 
court  as  the  opinion  of  the  court  Id  banc. 
All  concur,  except  GRAVES,  J.,  who  dissents. 

GRAVES,  J.  There.  Is  much  In  Judge 
WOODSON'S  opinion  to  which  I  agree,  as  to 
pure  equities  twtween  parties.  First,  when 
the  defendant  urges  a  void  lease,  or  things 
which  show  a  void  lease  (and  I  thlnl:  the 
lease  is  void  in  this  case),  be  urges  too  much 
for  nice  equity  In  a  replevin  suit  Under 
present  statutes,  we  In  a  sense  adjust  equi- 
ties in  replevin  suits.  I  can  hardly  see  how 
he  can  be  hurt  or  damaged,  if  his  right  of 
possession  is  destroyed,  and  this  Is  conceded 
by  urging  the  Invalidity  of  the  lease.  But 
beyond  this  is  the  further  question  of  plain* 
tiff's  right  to  be  in  a  Missouri  court  at  all. 
In  the  original  case  (United  Shoe  Machinery 
Co:  V.  Ramlose,  210  Mo.  631,  100  S.  W.  507). 
we  held,  and  I  think  properly  held,  that 


such  company  was  In  this  state  doing  busi- 
ness when  this  lease  was  made  and  without 
license;  that  it  had  an  office  here;  and  that 
the  contracts  were  to  be  performed  here.  We 
also  properly  held  that  the  transferee  of 
those  leases  took  no  greater  rights. 
I  We  have  also  persistently  held  that  con- 
tracts made  In  vl(daUon  of  our  statutes  would 
not  be  mforced.  This  Judge  WOODSON 
concedes.  My  trouble  with  this  case  lies  in 
a  small  oompass,  and  each  may  be  stated  best 
by  UlBStTatlon.  Thus:  Suppose  a  foreign  oor- 
poratlon  refuses  to  qnall^  under  oar  law; 
sniqpose,  farther,  that,  notwithstanding  this 
fact,  it  edlfl  goods  to  a  merchant  in  Ifis- 
Bourl;  Buppose,  further,  that  the  contract  of 
sale  la  void,  aa  the  opinion  concedes,  and  the 
seller  Snores  the  void  cmtract,  and  sues  for 
the  value  of  his  goods  by  vay  of  an  actltm 
for  etmvmAoat  under  tba  present  opinion 
tblB  action  in  my  opinion  could  be  nulntaln- 
ed.  To  thlB  I  do  not  agree.  The  state  bas 
absolute  authoritr  over  ftntign  corporations, 
and  with  Budi  power  can  say  when,  and 
when  not,  they  shall  come  into  the  state,  and 
can  furthw  say  when,  and  when  not  the 
courts,  like  other  d^rtmenta  of  goremment 
shall  be  open  to  them.  If  the  state  can  dose 
one  department  ot  the  gorranment  to  them, 
it  can  close  another.  The  federal  constitu- 
tional inhibition  applies  to  all  departmente. 
the  executive  and  legislatlTe  as  well  as  tbe 
judicial.  This  question  has  been  often  deter- 
mined. The  purpose  of  the  statute  in  ques- 
tion was  to  close  the  doors  of  our  courts  to 
foreign  corporations,  until  such  time  as  they 
complied  with  tbe  law.  The  same  kind  of 
a  preclusion  Is  made  by  other  statutes  with 
reference  to  other  branches  of  the  state  gov- 
ernment Each  branch  of  the  state  govern- 
ment is  under  the  same  ban  of  the  fedml 
Constitution. 

With  the  views  I  tiave  of  the  question,  it 
appears  that  the  present  (pinion  would  per- 
mit a  foreign  corporation,  without  state  li- 
cense, to  contract  a  bill  of  goods,  and  deliv- 
er them,  and  then  later  sue  for  conversion. 
If  this  be  true,  our  statute  is  a  nullity.  If 
this  be  true,  no  foreign  corporation  need  take 
out  license,  but  can  make  void  contracts,  and 
yet  collect  the  value  of  tbe  things  parted 
with  under  the  void  contracts  by  an  action 
In  conversion.  What  can  be  awarded  in  re- 
plevin, where  property  la  withheld,  can  cer- 
tainly be  recovered  in  conversion,  indeed, 
conversion  does  not  have  to  depend  even  on 
that  ground.  This  is  opening  the  doors  of 
our  courts  In  express  opposition  to  a  stale 
policy  and  In  express  opposition  to  a  statute 
which  says  that  to  such  parties  the  courts 
shall  be  closed.  It  Is  simply  permitting  a 
thing  to  be  done  by  Indirection,  which  cannot 
be  done  by  direct  act  It  says  your  con- 
tracts are  invalid,  but  go  on  and  make  them, 
and  our  courts  will  see  that  you  get  full  value 
for  your  property  In  an  action  for  conversion. 

This  I  take  to  be  the  force  of  the  majority 
opinion,  and,  for  these  reasons,  I  dlaseat 
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UNITED  SHOE  MACHINERY  CO.  t. 
RAMLOSE. 

(Sapreme  Cbart  of  Misaoari.    June  21,  1910. 
RehearlDff  Denied  Deb  17,  1010.) 

In  Banc  Appeal  from  Circuit  Court;  Jef- 
ferson County. 

Actloii  by  the  United  Shoe  Machinery  Com- 
pany against  Annfb  M.  Ramlose.  From  a  de- 
nial of  a  motion  for  Judgment  notwithstand- 
ing the  Terdlct,  defendant  appeals.  Affirmed. 

Thlfl  appeal  grows  out  of  a  case  between 
these  same  parties,  which  was  tried  In  the 
circuit  court  of  the  city  of  St  Loula  which 
resulted  in  a  verdict  and  Judgment  t<a  de- 
fendant. It  was  appealed  to  this  court  and 
Is  numbered  1&,088. 

Upon  the  Incoming  of  the  verdict  In  that 
case,  the  defendant,  on  the  18th  day  of  May, 
1908,  and  within  four  days  after  the  trial, 
and  during  the  same  term  of  court,  filed  In 
said  cause  a  motion  for  judgment  non  ob- 
stante veredicto,  as  follows  (formal  parts 
omltte<0: 

"Now  comes  the  defendant  and  moves  the 
court  tO' enter  Judgment  In  her  favor,  not- 
withstanding the  verdict  herein,  for:  (1) 
TAe  return  to  the  defendant  at  the  two  Na- 
tlmial  Heelers  Noa.  T74  and  718  and  two  Bus- 
sel  Heel  Trimmers  Nos.  781  and  1852,  tbelr 
assessed  value  of  911.85,  at  the  ppUon  of  the 
defendant  and  also  for  the  damages  assessed 
by  the  Jury  for  the  detention  thereof.  (2) 
For  the  sum  of  $3,610.10,  the  damages  as- 
sessed by  the  Jury  for  being  deprived  of  the 
possession  and  use  of  the  leased  machines 
from  the  8tta  day  of  AprU,  1903,  to  the  15th 
day  of  May,  1908.  (8)  For  the  return  to  the 
defendant  of  the  leased  machines  mentioned 
in  the  petition  and  order  of  delivery,  ^cept 
the  two  National  Heden  and  two  Bossel 
HkI  Trimmers  aforesaid,  or  for  the  sum  of 
$3,088.86,  the  value  of  the  same,  according 
to  the  undtoputed  testimony  In  the  case,  at 
the  <^on  of  the  defendant. 

"And  for  grounds  for  this  motion  defend- 
ant alleges  the  following:  (1)  Because  this 
court  erred  In  not  obeying  the  mandate  of 
the  Supreme  Court  in  this  case.  (^)  Because 
the  undisputed  testimony  in  this  case  shows 
that  all  of  the  machines  taken  under  the  or- 
der  of  delivery  In  this  case  are  in  the  pos- 
session of  the  plaintiff  and  the  Supreme 
Court  commanded  this  court,  If  such  was  the 
fact,  to  proceed  as  prescribed  by  sections 
4473  and  4474,  Rev.  St.  1800  [Ann.  St.  1006, 
pp.  2452,  2453],  the  first  of  which  requires 
the  Jury  to  assess  the  value  of  the  property 
taken,  and  the  damages  for  the  taking  and 
detaining  the  same  for  the  time  such  proper- 
ty was  taken  or  detained  from  defendant  un- 
til the  day  of  the  trial  of  the  cause,  and  the 
other  (section  4474)  requires  the  court  to  en- 
ter Judgment  against  the  plaintiff  and  his 


surety  that  he  return  the  property  taken,  or 
pay  the  value  so  assessed  at  the  election  of 
the  defendant,  and  also  pay  the  damages  as- 
sessed for  the  taking  and  detention  of  the 
pmjfoiy  and  cost  of  suit,  and  because  this 
oonrt  refused  to  obey  the  mandate  of  the 
Supreme  Oonrt  so  to  do  In  thia  case,  and 
further  because  this  court  erred  In  instruct- 
ing the  Jury  not  to  assess  the  value  of  the 
leased  nuudilnes  and  also  erred  in  withdraw- 
ing that  Issue  from  the  consideration  of  the 
jury,  (S)  Because  the  verdict  of  the  Jury  as 
directed  by  the  court  and  returned  by  the 
Jury  and  the  Judgment  of  the  court  does  not 
do  complete  Justice  between  the  parties  here- 
to, in  this,  that  while  It  restores  to  the  de- 
fendant the  machines  that  were  absolutely 
owned  by  defendant,  or  their  assessed  value 
at  her  option,  and  also  gives  to  defendant 
the  damages  for  the  taking  and  detention  of 
the  loaned  machines.  It  does  not  restore  the 
status  quo  of  the  parties  as  It  existed  at  the 
time  this  action  was  begun  and  at  the  time 
the  machines  were  taken  from  the  defend- 
ant under  the  order  of  delivery,  but  leaves 
the  leased  machines  In  the  possession  of  the 
pldlntiff,  so  placed  In  such  possession  by  vir- 
tue of  the  order  of  delivery  aforesaid,  and 
which  the  Supreme  Court  said  in  its  man- 
date the  plaintiff  was  not  entitled  to,  and 
because  this  court  has  not  obeyed  the  man- 
date of  the  Supreme  Court  that  the  d^end- 
ant  be  restored  to  all  things  lost  by  virtue  of 
the  order  of  delivery  and  Judgment  hereto- 
fore entered  In  favor  of  the  plaintiff." 

The  court  overruled  this  motion,  to  which 
action  of  the  court  the  defendant  duly  ex- 
cepted and  appealed  the  cause  to  this  court 

Bond,  Marshall  A  Bond,  for  appellant 
Robert  &  Robert,  for  respondent 

WOODSON,  J.  (after  stating  the  fticts  as 
above).  We  have  at  the  present  sitting  of 
this  court  banded  down  a  decision  in  tne 
case  before  mentioned  revering  the  Judg- 
ment and  remanding  the  cause  to  the  drenlt 
court  for  a  new  trial.  The  reversal  of  that 
Judgment  necessarily  denies  defaidanfa 
right  to  have  this  motion  sustained. 

We'therefore  afilrm  the  order  of  the  dr^ 
cult  oonrt  ovorullng  Utls  motion.  All  con- 
cur, except  GRAVES,  J.,  who  dissents. 


DIENER  V.  STARr-CHRONTCLB  PUB.  CO. 
(Supreme  Court  of  Missouri.  Nov.  12,  1010.) 
1.  Appeal  asd  Bbbob  (|  713*>— Deuubrer 

— KECOBD. 

A  demurrer  to  the  petition  and  the  mllDg 
thereon,  being  a  part  of  the  record  proper,  can- 
not properly  be  Incorporated  in  the  bill  of  ex- 
ceptions; toe  ruling,  if  not  waived,  being  re- 
viewable as  a  part  of  the  record  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S  2057;  Dec.  Dig,  f  713.*1 
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2.  Appkax.  and  Ebbob  (S  2S5*)~Ruijitos  on 

DkKUBBEB— MOTIOK  FOB  NEW  TbIAL. 

A  motion  for  a  new  trial  is  not  necefisary 
for  review  of  m  xaHttg  on  a  demurrer  to  the 
petition. 

[EA,  Note^For  other  cases,  see  Appeal  and 
XDrror,  Cent.  Dig.  |  1086;  Dec  Dig.  i  285.*] 

3.  LlBKL  AND   SlANDSB   (|  97')— PETITION— 

Demdbbsb 

A  demurrer  lies  to  a  uetition  for  libel,  not- 
vfthstandlnf  BiU  of  Rights,  |  ]4  (Ana.  St. 
1906,  p.  135).  declaring  that  in  libel  the  inry 
snail  determine  the  law  and  the  tacts. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  ii  234^-236;  Dec.  Dig.  S 
97.*] 

4.  Libel  and  Slandeb  (|  123*)— Pebemptobt 
Instbuoiion. 

>Vbere,  in  an  action  for  libel,  the  petition 
is  not  challenged  by  demurrer  in  limine,  and  the 
case  ii  fully  developed  on  the  triaL  and  under 
the  pleadings  and  evidence  no  case  is  made,  the 
court  may  give  a  peremptory  instruction,  not- 
withstanding Bill  of  Rights,  8  14  (Ann.  St. 
1908,  p.  135).  declaring  that  in  sacb  action  the 
Jnnr  snail  determine  the  law  and  the  facts. 

[£d.  Note.— For  other  cases,  see  Ubel  and 
^nder,  Gent  Dig.  ||  856-364;   Dec  Dig.  { 

5.  LiBEI.    AND    SLANDEB    (8    97*)- PETITION- 
DEMUBBEB— CONSTBUCTION    OF  WOBDfl. 

A  demurrer  to  a  petition  for  libel,  which 
admits  the  fact  of  publication  and  the  words 
used,  does  not  admit  an  unfair  and  forced  con- 
struction put  on  the  words  by  the  pleader. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §8  234-236;  Dec  Dig.  8 
97.*] 

6.  Libel  and  Slandeb  (5  123*)— Action— 
Pbovince  of  Coubt  and  Jubt. 

While  under  Bill  of  Rights,  8  14  (Ann. 
St.  1906.  p.  135).  declaring  that,  in  an  ac- 
tion for  libei,  the  jury  shall  determine  the  law 
and  the  facta,  the  court  may  not  by  an  instruc- 
tion declare  a  certain  publication  libeioa^  bnt 
may  In  a  giren  case  declare  that  the  publica- 
tion Is  not  libelous  as  matter  of  law. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  88  350-364;  Dec  Dig.  8 
123.*] 

7.  BviDENCB  (8  45*)— Judicial  Notice— Nomi- 
nations. 

The  Supreme  Court  will  take  judicial  no- 
tice that  on  November  1,  1906,  a  general  elec- 
tion was  pending,  and  that  a  candidate  for 
coroner  in  a  certain  county  must  have  been 
theretofore  nominated,  if  at  all. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
CenL  Dig.  8  67;  Dec  Dig.  8  43.*] 

&  Libel  and  Slandeb  (8  19*)— Publication 
— Libelous  Peb  Sb— Cohstbuction.  - 
In  a  political  campaign,  defendant  news- 
paper pubfiahlng  company,  under  the  caption, 
"Is  he  the  same  coroner?^*  published  an  article 
in  the  form  of  an  interrogation  asking  whether 
B.,  "present  incumbent  and  candidate  for  re- 
election, was  the  public  official  who  joined  with 
the  police  in  letting  Health  Commissioner 
Bond  s  chauffeur  go  free,  without  bond  or  charge 
or  investigation,  after  the  latter  had  mn  down 
and  killed  a  little  child  in  the  street,  and  if  be 
is,  would  this  be  a  good  reason  for  continuing 
his  term  of  office?  Voters,  with  or  without 
children,  who  think  there  should  always  be  an 
inquiry  into  the  manglinsr  of  such  little  tota, 
please  answer  at  the  polls."  Held,  that  the 
use  of  the  word  "killed"^  In  such  article  was  not 
subject  to  the  innuendo  that  it  was  intended  to 
charge  that  plaintiff,  who  was  the  chauffeur, 
had  feloniously  taken  the  child's  life,  meaning 
nothing  more  than  that  the  child  was  deprived 


of  life,  and  that  the  article  was  not  lilielons 
per  se,  as  to  plaintiff,  though  it  mirtit  have  heea 
libelous  as  to  B.  under  the  rule  that  a  party 
cannot  support  a  charge  of  libel  by  showing 
that  the  same  publicati<Hi  Ubete  anouier. 

[Ed.  Note.— For  other  cases,  see  LIIkI  and 
Slander,  CenL  Dig.  88      99;  Dec.  Dig.  8  19.*] 

9.  Libel  and  Slandeb  (8  19*)  —  Ijbelous 
Publication— CoNSTBDCTioN. 

If  one  part  of  an  alleged  lilwlons  publica- 
tion may  explain  another  part,  and  the  intent 
may  be  gataered  not  only  from  the  alleged 
libelous  words,  but  from  the  context,  all  parts 
of  the  pubUcanoD  must  be  read  tc^ther  to  de- 
termine whether  it  is  llbetoiu  in  neb 

[Ed.  Note.— For  other  cases,  aee  Ubel  and 
Slander,  Cent  Dig.  |8  98,  SOTDcc.  Dig.  8  IB-*] 

10.  Libel  and  Slandeb  (8  100*)— Plea  dinq 
—Omission. 

The  omission  of  any  part  oi  an  alleged 
libelous  publication  txam  a  pleading,  making  a 
material  alteration  in  the  sense,  is  fiataL 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  81  262-272;  Dee.  Dig.  | 
100.*] 

11.  Libel  and  Slandeb  (8  109*)— BviDKirc»* 

Meaning  of  Wobds. 

Where  an  alleged  libelous  publication  re- 
ferred to  plaintiff  as  a  chaufFear  who  had  killed 
a  child  in  the  operation  of  an  automobile,  evi- 
dence that  the  word  "killed"  in  such  publica- 
tion conveyed  the  idea  to  witness  that  plaintiff 
was  guilty  of  the  feioniooa  taking  of  a  human 
life  was  inadmissible. 

[Ed.  Note, — For  other  cases,  see  Libel  sod 
Slander,  Gent  Dig.  8  283 ;  Dec.  Dig.  8  lOd.*] 

12.  Constitutional   Law   <8   90*)  —  Fbek 
Speech — Fbebdoh  or  Pbbss. 

While  the  courts  are  charged  with  the 
duty  of  protecting  freedom  of  speech  and  of 
the  press,  it  is  the  use,  and  not  the  abuse,  of 
free  speech  and  free  press  that  is  protected. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  fi  172;  Dec.  Dig.  8  90.*J 

13.  Libel  and  Slandeb  (8  48*) — Mattkbb  or 
Public  Intebesi^Pbivilege. 

Plaintiff,  while  operating  an  automobile, 
struck  and  killed  a  child  of  tender  age.  and  the 
coroner  permitted  the  matter  to  pass  without 
an  official  investigation.  After  the  coroner  bad 
been  nominated  for  re-election,  defendant  pnb* 
lished  a  newspaper  article  with  reference  to  the 
coroner  in  the  form  of  an  interrogation  asking 
whether  be  was  not  the  same  person  who  join- 
ed with  the  police  in  letting  plaintiff  go  free 
after  he  had  run  down  and  killed  a  tittle  child 
in  the  street,  and,  if  he  was,  whether  that  was 
a  good  reason  for  continuing  his  term  of  serv- 
ice, etc.  Held  that,  since  the  killing  of  the 
child  in  a  public  street  by  an  automobile  was  a 
matter  of  public  interest  the  pnhlication.  not 
t>eing  abusive  or  vituperative,  was  privileged  as 
a  matter  of  law. 

[Ed.  Note.— For  other  canes,  see  Libel  and 
Slander,  Cent  Dig.  8  146;  Dec.  Dig.  |  48.*] 

In  Banc.  Appeal  from  St  Louis  Clrenlt 
Court;  Charles  C.  Allen,  Judge. 

Action  by  Joseph  Dlener  against  the  Star- 
Chronicle  Publishing  Company.  Judgment 
for  defendant,  and  plaintiff  aM>eal8.  Af- 
firmed. 

Robert  &  Robot,  tor  appellant  Katban 
Frank,  for  respondent 

LAMM.  J.  Tort  for  Ubel.  Gaat  on  demar> 
rer  to  his  original  petition,  plalndff  pleaded 
over.   Cast  on  demurrer  to  his  amended  pe- 
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tltion,  he  stood,  refused  to  plead  over,  saf- 
fered  Jndgment,  filed  a  motloii  for  a  new 
trial,  excepted  to  the  order  oTerrnllng  the 
same,  bad  bis  bill  of  exceptions  settled,  al- 
lowed, and  fiied,  and  came  tq>  on  appeal. 
The  amended  petition  reads:  "Now  cornea 
Joseph  DIener,  plaintiff  in  the  above-entitled 
cause,  files  this  amended  petition,  and  for 
his  canse  of  action  states:  That  the  defend- 
ant Star-Chronicle  Publishing  Company,  is 
and  was  at  all  times  hereinafter  mentioned 
a  corporation  duly  organized  and  ezlEting 
under  the  laws  of  the  state  of  MlssonrL 
That  at  the  time  hereinafter  mentioned  said 
defendant  was  the  publisher,  proprietor,  and 
printer  of  a  certain  dally  newspaper  of  large 
circulation  in  and  about  the  city  of  St.  Louis, 
which  said  newspaper  is  published  In  the 
city  of  St.  Louis,  state  of  Missouri,  and  Is 
known  as  the  'St.  Louis  Star-Cbronlcle.'  That 
on,  to  wit.  the  l&t  day  of  NoTember,  1806, 
there  was  printed  and  published  In  said 
newspaper  the  following  false,  defamatory 
and  libelous  article  or  language,  of  and  con- 
cerning the  plaintiff,  to  wit:  'Is  He  the 
Same  Coroner?  Isn't  Coroner  Jules  C. 
Bnron,  present  Incumbent  and  candidate  for 
re-election,  the  public  offldal  who  joined 
with  the  police  In  letting  Health  Commis- 
sioner Bond's  chauffeur  go  free,  without 
bond  or  charge  or  Investigation,  after  the 
latter  had  run  down  and  killed  a  little 
child  In  the  street,  and  if  be  Is,  would  this 
be  a  good  reason  for  continuing  bis  term 
of  service?  Voters,  with  or  without  chil- 
dren, who  think  there  should  always  be  an 
inquiry  Into  the  mangling  of  such  little  tots, 
please  answer  at  the  poils.'  That  at  all 
times  referred  to  In  said  publication,  the 
plaintiff  was  the  chauffeur  of  Health  Com- 
missioner Bond,  wblch  fact  the  defendant 
well  knew,  and  that  this  plaintiff  was  the 
chauffeur  to  whom  the  defendant  referred 
in  said  publication,  and  that  by  said  pub- 
lication defendant  thereby  meant  to  charge 
this  plaintiff  with  a  crime  involving  moral 
turpitude,  and  with  having  willfully  and 
wantonly  taken  the  life  of  a  human  being. 
Plaintiff  further  states  that  said  publication 
was  willful  and  malicious,  and  that  he  has 
been  damaged  thereby  In  the  sum  of  (10,000. 
Wherefore  plaintiff  prays  judgment  in  the 
sum  of  (10,000,  together  with  his  costs." 
The  demurrer  reads;  "Comes .  defendant, 
Star-Chronicle  Publishing  Co.,  and  demurs 
to  the  amended  petition  of  plaintiff  filed  in 
the  above-entitled  cause,  for  that:  The  mat- 
ter and  things  stated  and  charged  therein 
are  not  sufficient  to  constitute  a  cause  of  ac- 
tion against  this  defendant" 

1.  Plaintiff  assumed  to  preserve  his  peti- 
tion, the  demurrer,  the  ruling  sustaining  it, 
his  exception  thereto,  a  motion  for  a  new 
trial,  and  bis  exception  to  overruling  the 
latter,  to  a  bill  of  exceptions.  Fortunately, 
it  happens  In  this  iustance  that  no  harm 
came  to  him  by  that  course.  This,  for  the 
reason  that  the  record  proper,  brought  up  in 


bis  abstract  alw  preawred  aaeh  matter  and 
his  point  Bot  Inadrertence  In  the  use  of 
rules  of  practice  results  in  cases  riding  off 
on  appeal  without  a  disposition  of  the  mer- 
Its.  In  this  view,  caution  is  better  than 
cure,  as  the  precept  puts  It  Therefor^  it  Is 
wise,  to  stamp  oat  heresies,  to  put  np  algiu 
at  the  point  of  dive^noe  from  the  beaten 
path.  Via  trlta  est  tntlsslma.  10  Coke,  142. 
To  lUostrate,  if  the  ruling  on  the  demurrer, 
the  demurrer  Itself,  and  the  trial  petition 
had  been  preserved  nowhere  else  than  in  a 
bill  of  ezceptiona,  this  appellant  would  have 
nothing  here  to  review;  for  if  anything  is 
settled  it  is  that  sacb  matter  has  no  place 
in  a  bUl  of  exceptions.  It  is  part  of  the  rec- 
ord proper,  and  If  it  appear  only  In  such 
bill  it  la  the  samp  as  if  It  did  not  appear  at 
all.  The  rales  to  go  hy  are: 

(a)  A  demurrer  is  part  of  the  record  prop- 
er. It  must  appear  there.  It  needs  no  bill 
of  exceptions  to  preserve  It.  The  ruling  on 
it  is  likewise  a  part  of  the  record  proper, 
and  no  exceptions  are  necessary  to  have  that 
ruling  reviewed,  provided  error  on  the  de- 
murrer is  not  waived  by  pleading  over. 
Spears  v.  Bond,  79  Mo.,  loc.  clt  4ti9;  City 
of  Tarklo  T.  Clark,  186  Mo.,  loc.  cit.  2Lt3, 
294,  85  S.  "W.  829;  Malllnckrodt  Chem.  Works 
V.  Nemnich,  169  Mo.,  loc.  cit.  395,  69  S.  W. 
355. 

(b)  It  results,  as  a  sequence,  that  a  mo- 
tion for  a  new  trial  Is  not  necessary  lu  or- 
der to  review  the  ruling  on  a  demurrer, 
since  that  motion  Is  directed  to  matters  of 
mere  exception.  And  so  we  have  ruled  over 
and  over.  Hannah  v.  Hannah,  109  Mo.  '£1*), 
19  S.  W.  87;  Dysart  v.  Crow,  170  Mo.  280. 
70  S.  W.  680;  McKenzle  v.  Donnell.  151  Mo., 
loc.  cit  44S,  52  S.  W.  214;  Thorpe  v.  Miller, 
137  Mo.,  loc.  dt  238.  238i  38S.  W.920.  Vide, 
Houtz  V.  Hellman,  128  S.  W.  1001  just 
handed  down  and  not  yet  officially  reported. 

So  much  to  show  dlsapiH'oval  of  the  plan 
of  plaintiff  to  keep  life  In  bis  point  by  a  mo- 
tion for  a  new  trial,  and  by  a  bill  of  excep- 
tions. 

This  brings  as  to  the  real  qaeetion  In  the 
case,  which  is: 

2.  Does  the  amended  petition  state  a  cause 
of  action?   We  think  not,  because: 

(a)  A  donurrer  lies  to  a  petition  sonndlng 
in  tort  for  libel  the  same  as  to  any  other 
petition,  if  certain  conditions  are  present — 
this.  In  spite  of  the  constitutional  provision 
(article  2,  |  14,  of  the  Bill  of  Rights  [Ann. 
St  1906,  p.  135])  that  in  libel,  "the  jury, 
under  the  direction  of  the  court  shall  deter- 
mine the  law  and  the  facts."  To  illustrate: 
If  A.  sue  B.  for  libel  without  matter  of  In- 
nuendo or  Inducement  on  the  theory  that  the 
words  published  are  libelous  per  se,  and  they 
are  not  libelous  per  se,  the  sufficiency  of  A.'s 
petition  may  be  challenged  by  demurrer,  and 
Is  for  the  court  Again,  If  A.  sue  B.  for 
libel  for  words  not  actionable  per  se,  and 
the  pleader,  claiming  they  bear  a  bidden  or 
latent  libelous  meaning  because  of  certain 
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«xtriiudc  drcnmstances,  seta  sach  extrinsic 
drcumstances  forth  by  prefatory  auctions 
by  way  of  Inducement  and  follows  up  the 
libelous  words  by  an  Innuendo  applying  the 
words  to  the  matter  so  pleaded  by  way  of 
Inducement,  In  such  cases,  such  Innuendo 
should  not  be  a  forced  and  unnatural  con- 
struction and  application  of  the  words,  but 
a  reasonable  and  natural  construction  and 
application  of  them.  A  vice  of  that  sort  can 
be  reached  by  demurrer,  and  Is  for  the  court 
Again,  If  the  words  of  the  libel  are  ambig- 
uous, and  the  pleader  can  only  put  s  libelous 
tang  or  edge  upon  them  by  a  wholly  un- 
natural and  forced  construction  and  tries  to 
do  so  by  an  Innuendo,  that  vice  can  be 
reached  by  demurrer,  and  la  for  the  court. 
60,  If  the  petition  be  not  challenged  by  way 
of  demurrer,  in  limine,  and  the  case  be  fully 
developed  on  trial,  and  If  under  the  plead- 
ings and  evidence  no  case  is  made  the  court 
may  take  the  case  from  the  Jury  by  a  per- 
emptory instruction  in  the  nature  of  a  de- 
murrer. So  far  as  above  indicated,  libel 
fiuits,  though  sul  generis  (in  a  sense),  are 
subject  to  those  rules  of  practice  found  wise 
and  useful  In  admlnlatering  justice  generally 
la  the  courts. 

The  propositions  Just  ruled  lie  well  within 
the  holding  and  reasoning  of  Heller  t. 
Pulitzer  Pub.  Co.,  153  Mo.  205,  54  S.  W.  467; 
Ukman  v.  Dally  Record  Co.,  188  Mo.,  loc. 
clt.  390,  89  S.  W.  60,  and  the  fourth  propo- 
sition discussed  in  the  Ukman  Case,  1^  Mo., 
loc.  clt.  383  et  seq.,  8S  S.  W.  60,  and  cases 
and  text-books  cited;  Branch  t.  Knapp  & 
Co..  222  Mo.,  loc.  clt.  587,  588,  121  S.  W.  93; 
Rnnks  V.  Henty,  L..  B.  7  App.  Cns.  {H.  L.) 
741.  And  the  student  in  Jurisprudence,  curi- 
ous in  that  behalf,  may  8nd  in  those  cases 
and  authorities  the  reasoning  suppordng 
those  propositions. 

It  may  not  be  amiss,  in  passing,  to  bor^ 
row  and  quote  a  bit  of  wisdom  anent  de- 
murrers in  libel  and  slander  from  a  very 
good  authority.  Henry  Lord  Cromwell 
brought  suit  for  slander  against  Denny,  a 
vicar,  in  the  King's  Bench  during  the  time  of 
-Queen  Elizabeth.  Lord  Cromwell  v.  Denny, 
4  Coke,  282.  In  commenting  on  that  case. 
Sir  Edward  Coke  quaintly  says:  "In  this 
case,  reader,  you  may  observe  an  excellent 
point  of  learning  in  actions  for  slander,  to 
-observe  the  occasion  and  cause  of  speaking 
of  them,  and  how  it  may  be  pleaded  in  the 
defendant's  excuse.  When  the  matter  In 
fact  will  clearly  serve  for  your  client,  al- 
though your  opinion  Is  that  the  plaintiff  has 
no  cause  of  action,  yet  take  heed  you  do  not 
hazard  the  matter  upon  a  demurrer;  In 
which,  upon  the  pleading,  and  otherwise, 
more  perhaps  will  arise  than  you  thought 
of;  but  first  take  advantage  of  the  matters 
of  fact,  and  leave  matters  of  law,  which  al- 
ways arise  upon  the  matters  In  fact  ad 
ultiiuum,  and  never  at  first  demur  In  law. 
when,  after  trial  of  the  matters  In  fact,  the 
matters  In  law  (as  In  this  case  It  wa^  wUl 


be  saved  to  you.**  But  baring  regard  to 
the  dangers  of  a  damurror  suggested  by  that 
profound  lawyer  and  the  precept  that  abnn- 
dant  cantlon  does  no  Injnry,  we  think  the 
propositions  heretofore  announced  are  ac- 
cepted modem  doctrine;  and  they  may  be 
taken  as  not  a  little  fortified  by  another  set- 
tled proposition,  viz.,  that  it  is  for  the  court, 
and  not  the  Jury,  or  the  pleader,  to  deter- 
mine by  Judicial  construction  the  legal  ef- 
fect and  force  of  the  terms  of  a  written  in- 
strument provided  those  t^'ms  are  unambig- 
noDs  and  are  set  forth  in  the  petition  as  the 
foundation  of  the  cause  of  action.  Donovan 
T.  Boeck,  217  Mo.  70,  116  8.  W.  543.  It  fol- 
lows that  a  demurrer  which  admits  the  fact 
of  publication  and  the  words  used  does  not 
admit  an  unfair  and  forced  construction  put 
upon  the  words  by  the  pleader.  We  are  not 
saying  that  a  court,  as  a  matter  of  law,  can 
by  instruction  declare  a  given  publication 
libelous.  Such  power  is  denied  by  our  Con- 
stitution. But  we  are  saying  that  a  conrt 
in  a  given  case,  may  de<jare  it  not  libelous 
as  a  matter  of  law.  In  libel  a  defendant 
has  two  strings  to  his  bow,  the  court  and 
the  Jury;  plaintiff  but  one.  the  Jury.  Sach 
Is  the  doctrine  of  the  Heller,  Ukman,  and 
Branch  Cases,  supra. 

In  so  far  forth,  then,  as  learned  connsel 
apparently  argue  that  it  was  for  the  Jorr 
by  their  verdict,  and  not  for  the  conrt  by  its 
ruling  on  a  demurrer,  to  disp<»e  of  the  ques- 
tions discnssed  on  the  demurrer,  we  disallow 
the  argument 

(b)  It  will  be  observed  that  enough  ap- 
pears In  the  allied  libelous  article  to  show 
that  a  political  campaign  was  in  progress. 
Indeed,  from  the  date  of  the  article,  Novon- 
ber  1,  1906,  we  Judldally  know  that  tmder 
oar  statutes  a  general  election  was  i>endlng. 
and  that  a  candidate  for  coroner  mnst  have 
been  theretofore  nominated,  if  at  all.  The 
article  deals  primarily  and  broadly  with 
that  election  and  with  the  candidacy  of  Dr. 
Baron  for  re-election  to  that  office.  It  Is  ad- 
dressed to  the  body  of  the  votera  of  the  city 
of  St.  Lonls  in  a  matter  of  public  concern. 
It  is  couched  In  the  form  of  argumentation 
by  interrogation,  a  method  of  i>ersnading 
and  convincing  respectably  vouched  for  by 
no  less  authority  than  Socrates  himself,  as 
we  are  told  by  his  pupil,  Plato,  viz.,  that  of 
asking  questions  adroitly  framed  to  Boggest 
the  answer  and  to  put  those  who  sensibly 
answer  them  In  the  attitude  of  establiafa- 
ing  the  propositions  the  questioner  hopes  to 
maintain  and  establish. 

This  case  was  argtied  at  our  bar  with  an- 
other where  the  same  plalntlCP  snes  the  same 
defendant  on  another  alleged  Ubei  relating 
to  the  same  casualty.  We  are  referred  by 
briefs  to  the  record  in  that  case.  Going 
there,  we  find  that  an  article  appeared  in  de- 
fendant's newspaper  In  May,  1906.  complain- 
ing of  Dr.  Baron,  as  coroner,  tor  his  conduct 
In  and  about  the  Investigation  of  the  death 
of  a  UtUe  girl,  Qotruds  Oopelandt  who,  the 
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artlde  says,  was  torn  to  pieces  by  the  auto- 
mobUe  of  Health  Oommissioiier  Bond,  driven 
by  plaintitt  as  cbanfletir.  We  stand  Inform- 
ed then,  by  express  consent  of  counsel,  that 
the  article  in  hand  refers  to  that  tragedy 
and  the  conduct  of  the  coroner  at  the  time. 
It  wants  to  know  If  Dr.  Baron  la  the  same 
coroner  who  let  the  chauffenr  "go  free  wlth- 
oat  bond  or  charge  or  Investigation  after  the 
latter  had  mn  down  and  killed  a  little  child 
In  the  street."  It  asks  the  voters  of  St.  Lonls 
whether,  If  Dr.  Baron  be  the  sarnie  coroner, 
this  would  be  a  good  reason  for  re-electing 
him.  It  proceeds  on  the  assumption  that  all 
voters,  those  having  children  and  those  hav* 
Ing  none,  who  think  there  should  always  be 
an  official  Inquiry  (before  the  coroner  plants 
himself  in  favor  of  a  chauffenr)  when  Uttle 
children  are  mangled  by  antomoblles,  should 
answer  a  certain  question  at  the  polls,  viz., 
whether  a  coroner,  who  does  not  live  up  to 
such  rule  of  ofiSclal  conduct,  should  be  con- 
tinued In  office?  The  libelous  poison,  as  to 
plaintiff,  Is  said  to  lurk  In  the  phrase,  "run 
down  and  killed  a  little  child  in  the  street," 
and,  the  other,  "the  mangling  of  such  little 
tots."  It  la  charged  by  way  of  Innuendo 
that  "defendant  thereby  meant  to  charge 
this  plaintiff  with  a  crime  Involving  moral 
turpitude,  and  with  willfully  and  wantonly 
taking  the  life  of  a  human  being."  The  ques- 
tion, then,  narrows  itself  and  comes  to  be: 
Whether  the  article  is  llbelons  per  se  as  to 
the  chauffeur,  or  will  reasonably  bear  the 
innuendo  and  construction  put  upon  It  by  the 
pleader.  In  expounding  the  matter  certain 
settled  propositions  of  the  law  of  libel  must 
be  reckoned  with,  viz.: 

First  A  party  cannot  support  a  charge  of 
libel  by  showing  that  the  same  publication 
libeled  another.  To  make  a  case,  the  publi- 
cation must  be  libelous  as  to  the  plaintiff, 
not  another.  The  malice  supporting  the 
charge  must  flow  from  defendant  to  plaintiff 
and  be  personal  to  him  alone  and  not  an- 
other. Speaking  to  the  point,  Foster,  J.,  In 
Bearce  v.  Bass,  8S  Me.,  loc.  clt  542,  34  Atl. 
413,  51  Am.  St  Rep.  446,  said:  "If,  there- 
fore, the  defendants'  criticism  of  the  plain- 
tiffs* work  was  fair  and  reasonable,  and  had 
no  r^erence  to  their  private  or  business 
character,  and  there  was  no  proof  of  actual 
malice  on  the  part  of  the  defendants  towards 
the  plaintiffs,  then,  however  much  malice 
may  have  existed  between  the  defendants 
and  Mr.  Beal  (another  party  criticised)  can- 
not make  the  defendants'  criticism  libelous. 
If  the  criticism  of  the  defendants  was  fair 
and  reasonable  and  in  reference  to  a  matter 
of  public  concern,  and  the  plaintiffs  are  not 
attacked  either  in  their  private  or  business 
reputation,  then  It  constitutes  no  libel  be- 
cause not  defamatory:  and  It  cannot  be  made 
libelous  by  any  attack  upon  the  private  or 
business  reputation  of  some  person  other 
than  the  plaintiffs,  no  matter  to  what  extent 
such  malice  may  exist  Odgers  on  Libel,  39, 
20S.  Newell  on  Libel.  324."  So,  In  this  case 
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we  are  not  concerned  with  a  libel  on  Baron 
that  may  or  may  not  lurk  in  the  comments 
made  on'  bis  official  acta,  as  bearing  on  his 
worthiness  as  a  candidate  for  re-election. 
Baron  is  not  aning  here,  and  the  plaintiff 
cannot  recover  because  the  article  is  censo- 
rious of  falm.  In  libel  every  tub  stands  on  its 
own  bottom. 

Second.  Since  one  part  of  a  publication 
may  explain  another  part  and  since  the  In- 
tent and  the  meaning  must  be  gathered  not 
only  from  the  words  singled  out  as  libelous 
but  from  the  context,  the  maxim,  Noscltur 
a  socils,  applies;  and  (broader  yet)  all  parts 
of  the  pnUlcatlon  must  be  read  together 
to  collect  the  true  meaning.  Phrases  and 
words  must  not  be  singled  out  and  wrenched 
from  a  context  explanatory  or  Indicative  of 
the  meaning.  The  whole  article  is  its  own 
best  Interpreter.  Bo,  words  take  color  from 
the  occasion  of  speaking  them.  In  Kllgour 
V.  Evening  Star  Co.,  96  Md.,  loc  clt  27,  53 
Atl.  718,  It  was  said:  "In  the  opening  sen- 
tences of  the  publication,  It  is  stated  that 
many  prominent  citizens  were  greatly  agi- 
tated, 'on  account  of  the  alleged  stifling  by 
the  state's  attorney  of  an  InveBtigatlon  of 
the  mysterious  death,  etc.,'  and  it  la  insisted 
that  the  word  'stifling*  was  used  in  its  offen- 
sive sense,  and  implied  that  the  state's  at- 
torney acted  from  corrupt  motives.  But  we 
cannot  accept  this  view  If  the  whole  article 
be  considered,  as  must  be  done  If  we  are  to 
arrive  at  the  true  meaning  and  force  of  par- 
ticular words  or  phrases.  It  Is  not  proper  to 
separate  words  or  phrases  from  the  context. 
All  parts  of  the  paper  should  be  read  in  con- 
nection, to  collect  their  true  meaning."  Gal- 
ther  V.  Advertising  Co.,  102  Ala.  458,  14 
South.  788;  Donaghue  v.  Oaffy,  53  Conn.  43, 
2  Atl.  897.  It  is  from  such  rules  that  the 
related  one  Is  deduced,  viz.,  that.  If  the  omis- 
sion of  any  part  of  the  libelous  publication 
from  the  pleading  makes  a  material  altera- 
tion in  the  sense,  the  omission  is  fatal.  Meri- 
wether V.  Knapp  &  Co.,  211  Mo.,  loc.  clt  209, 
109  S.  W.  750.  Therefore  in  this  case  the 
word  "killed"  and  the  word  "mangled"  must 
be  considered  In  the  light  of  the  context. 
Attending  to  the  context,  we  find  the  word 
"chauffeur"  used  and  the  phrase  "run  down." 
Now,  a  chauffeur  Is  the  driver  of  a  heavy 
self-propelled  vehicle  plying  on  the  public 
streets  and  capable  of  great  speed — a  vehicle 
propelled  by  Internal  combustion  engines, 
steam  engines,  or  electric  motors,  one  well 
calculated  to  give  Joy  and  comfort  to  Its  oc- 
cupants but  abounding  In  danger  and  terror 
to  pedestrians.  But  an  automobile  Is  not  a 
lethal  weapon  tike  a  gun,  a  pistol,  a  dagger, 
or  a  billy.  Hence  no  eril  Intent  to  kill  or 
harm  is  presumed  by  Its  mere  use.  It  does 
not  flu  the  malignant  office  of  poison  In  tak- 
ing life.  If  it  take  the  life  of,  or  mangle,  a 
child  or  adult  It  Is  by  means  of  a  collision, 
through  negligence,  or  accident  In  other 
words,  it  runs  them  down.  Appellant's  coun- 
sel cite  08  to  cases  of  doctors  suing  for  libel 
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because  of  publications  accusing  thaa  of 
killing  their  -patients — a  tender  point  To 
others,  where  the  libel  consists  In  a  charge 
of  killing  a  pupil  by  corporal  punishment,  or 
a  slave  In  like  manner,  to  other  old  cases 
where  the  bald  cliarge  was  made  of  killing, 
without  any  explanation  of  instrument, 
means,  or  occasion.  1  Rolles,  Abridgment, 
77.  But  none  of  those  cases  are  In  point 
At  any  rate,  we  shall  not  follow  them  here 
where  a  form  of  the  verb,  to  Idll,  is  not  used 
In  a  connection  showing  It  means  to  charge 
a  crime. 

Third.  Libel  may  lurk  In  ironical  words. 
(Witness  the  funeral  oration  of  one  Marcus 
Antonlus  on  a  notable  occasion.)  It  may 
lurk  In  a  double  entente,  as  In  the  lines  from 
Rabelais: 

"The  devil  was  sick,  the  devil  a  monk  would  be ; 
The  devil  was  well,  the  devil  a  monk  was  be." 

[t  may  lurk  In  questions  so  framed  as  to  In- 
dicate the  affirmance  of  a  fact,  though  that 
affirmance  be  adroitly  veiled.  The  law  may 
well  be  as  astute  to  reach  and  cure  as  is 
the  llbeler  to  hide  and  do  harm.  Courts  no 
longer  construe  words  in  their  most  favor- 
able and  mild  sense  when  an  offensive  and 
libelous  sense  may  be  fairly  deduced  from 
the  trend  of  the  publication,  indirectly  by 
sarcasm.  Invective,  and  abuse,  or  by  direct 
statement.  Otherwise,  as  put  by  Lord  Chief 
Justice  De  Grey  in  Rex  v.  Home  (a  case  of 
prof ound  interest  to  our  Revolutionary  fathers 
and  students  of  history)  1  Cowper  (Amer- 
ican Reprint)  loc.  clt  348:  "A  man  might 
defame  in  one  sense  and  defend  In  another." 
"Words  are  now  construed  by  courts,  as  they 
always  ought  to  have  been,  in  the  plain  and 
popular  sense  In  which  the  rest  of  the  world 
naturally  understood  them."  Per  Ellenbor-> 
ougb,  C.  J.,  in  Roberts  v.  Camden,  9  East,  loc. 
cit  90.  But  while  courts  will  not  bother  them- 
selves to  hunt  for  the  mildest  sense  to  be 
put  upon  his  words,  to  find  a  loophole  of  es- 
cape for  a  llbeler  by  construction,  neither 
will  they  hunt  for  a  forced  and  strained  con- 
struction to  put  upon  them,  but  they  will 
.  be  construed  fairly  by  their  natural  import 
according  to  the  ideas  they  were  calculated 
and  intended  to  convey  to  those  to  whom 
they  were  addressed,  and  pinned  down  to 
some  one  commonly  accepted  meaning,  one 
generally  understood — mindful  always  that 
language  Is  as  significant  In  suggestion  as  in 
expression,  that  a  libelous  charge  may  be 
sprung  by  Insinuation,  and  that  defamation 
begins  where  honest  criticism  leaves  off. 

Bringing  the  alleged  libelous  publication  to 
book,  is  there  any  sarcasm  or  abuse  or  irony 
In  a  bad  sense?  None  whatever.  The  force 
of  the  publication  is  leveled  and  spent  at 
the  coroner  and  his  dereliction  of  duty — not 
at  the  chauffeur.  The  aim  and  purpose  of 
the  writer  Is  entirely  fair  and  honest,  with- 
out any  badge  of  malice.  It  is  to  Inculcate 
and  accent  the  Idea  and  duty  of  an  imme- 
diate aud  drastic  Investigation  wheu  a  child 


IB  killed  by  -an  automobile  The  chauffeur 
is  brought  In  merely  as  an  Incidental  factor 
to  Identify  Uie  transaction  concerning  wblcb 
the  coroner  is  criticised.  The  wrltw  conld 
not  have  said  much  lees  about  the  dianffenr 
than  be  did  if  the  point  be  was  making 
against  the  corwier  and  the  moral  he  sooght 
to  draw  were  to  be  comprehended  by  the 
reader.  To  be  sure,  he  might  have  used 
daintier  language  and  put  bis  screed  Into  a 
softer  or  more  roundabout  form.  He  might 
have  said  the  child  was  orertakoi  by  an  au- 
tomobile and  came  to  its  death  thereby,  or 
its  death  was  caused  thereby,  or  that  lt9 
death  «iBued,  or  tiiat  It  gave  up  the  gboet. 
etc.  But  those  forms  of  expresslmi  would 
have  lacked  nervous  f  oroe  and  pith.  Instead, 
he  used  the  word  "killed.**  la  tbwe  any- 
thhik  fairly  ambiguous  in  that  word — any 
sign  that  the  writer  was  paltering  in  a 
double  sense?  Or  meant  anything  more  than 
it  was  deprived  of  life?  None  that  we  ten 
see.  The  kernel  of  the  thing  Is^  after  all. 
that  if  the  child  died  as  the  result  of  the 
collision,  it  was  "killed"  thereby.  Such  is 
the  long  and  short  of  It  and  the  only  fair 
import  of  the  word,  taken  with  its  context 

Under  such  circumstances,  the  court  would 
not  allow  the  testimony  of  any  witness  to 
the  effect  that  the  word  conveyed  to  him,  as 
a  reader,  the  Idea  of  the  felonious  taking  of 
a  human  life.  A  construction  of  that  sort 
would  be  forced  and  strained,  not  natural 
and  reasonable.  Neither  was  there  anything 
for  a  jury  to  pass  on  by  way  of  putting  a 
libelous  meaning  or  edge  on  the  word  "kill- 
ed." This  conclusion  is  within  the  doctrine 
of  the  Heller,  Ukman,  and  Branch  Cases, 
supra ;  nor  does  the  Julian  Case,  209  Mo. 
35,  107  S.  W.  496,  aid  plaintiff.  The  lan- 
guage in  Judgment  in  that  case,  "did  well  in 
a  legislative  way,"  was  construed  to  be  am- 
biguous ;  one  natural  sense  of  it  being  libel- 
ous. In  such  case  the  doctrine  applies  that 
the  apprehension  of  the  reader  la  the  touch- 
stone of  interpretation.  It  was  haiq[)Ily  said 
by  Ooode,  J.,  in  a  case  on  which  I  cannot  put 
my  finger,  that  in  this  aspect  a  libel  or  slan- 
der is  like  unto  a  jest — 1.  e.,  the  prosperity 
of  each  lies  in  the  ear  of  the  bearer — thus 
hitching  the  gravity  of  the  law  to  the  car  of 
the  light  philosophy  of  Rosaline: 

"A  jest's  prosperity  lies  in  the  ear 

Of  him  who  hears  It,  never  in  die  tougne 
Of  him  that  makes  it'* 

—Love's  Labour's  Lost  Act  V.  Sc.  2. 

Fourth.  Finally,  freedom  of  speech  is 
guaranteed  to  the  Individual  and  newspaper 
by  the  Constitution.  Courts  are  charge<l 
with  the  duty  they  may  not  pretermit  t«v 
see  to  it  that  It  is  not  abridged.  It  Is,  how- 
ever, the  use,  and  not  the  abuse,  of  free 
speech  and  free  press  that  Is  guarded  by  the 
fundamental  law  as  sacred.  So  Img  as  a 
publication  is  not  directed  to  public  office  by 
charging  criminal  misfeasance  or  nonfeas- 
ance, so  long  as  It  Is  not  directed  to  the  d^- 
amation  of  an  individual  in  liis  private 
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character  or  buslnees,  but  Is  directed  to  a 
matter  of  live  public  ccmcem  and  la  for  an 
bouest  and  not  a  defamatory  purpose,  It  Is 
quallfledly  prlTil^ed.  Within  lines  an^est- 
ed.  It  would  be  Intolerable  to  hold  that  a 
newspaper  or  Individual — tbe  one  the  same 
aa  the  other — might  not  comment  fairly, 
freely,  with  vigor  and  severity.  "Every  one 
has  a  light  to  comment  on  matters  of  public 
Interest  and  general  concern,  provided  be 
does  so  fairly  and  with  an  honest  purpose, 
however  severe  In  their  terms,  unless  they 
are  written  Intemperately  and  maliciously. 
Every  dtlsen  has  full  freedom  of  speech  on 
such  subjects,  but  he  must  not  abuse  It.  The 
right  to  comment  upon  the  public  acts  of  pub- 
lic men  Is  the  right  of  every  cltlzeu,  and 
is  not  the  peculiar  privilege  of  the  press. 
Every  one  of  tbe  public  Is  entitled  to  pass  an 
opinion  on  everything  which  In  any  way  in- 
vites public  attention.  Odgers,  Libel  &  Slan- 
der, 34-80.  Such  Is  the  universal  rule  In  this 
vital  matter.  Bearce  v.  Bass,  88  Me.,  34  Atl., 
51  Am.  St.  Rep.,  supra ;  Branch  v.  Knapp  & 
Co.,  supra;  Trlggs  v.  Sun  Printing  &  Pub. 
Ass'n,  179  N.  T.  144,  71  N.  E.  739,  06  L.  R.  A. 
012,  103  Am.  St.  Rep.  841.  And  see  an  il- 
luminating article  by  Van  Vecbten  Veeder 
in  Harvard  Law  Review,  vol.  23,  p.  413. 

The  right  of  freedom  of  speech,  of  fair 
comment  with  an  honest  purpose  in  matters 
of  public  concern,  Is  on  the  foot  of  pro  bono 
publico  and  founded  on  public  policy.  Free 
discussion  Is  the  foundation  on  which  free  ' 
government  Itself  Is  builded.  That  lost,  all 
is  lost;  the  two  exist  or  perish  together. 
They  mean  the  same  thing.  It  Is  only  In 
despotisms  that  one  must  speak  sub  rosa,  or 
In  whispers,  with  bated  breath,  around  the 
corner,  or  In  the  dark  ou  a  subject  touching 
the  common  welfare.  It  is  the  brightest 
jewel  In  the  crown  of  the  law  to  seek  and 
maintain  the  golden  mean  between  defama- 
tion, on  one  hand,  and  a  healthy  and  robust 
right  of  free  public  discussion,  on  the  other. 

The  office  of  coroner  ]s  of  great  antiquity 
and  dignity.  The  power  of  that  office  at 
common  law  Involves-the  duty  of  investigat- 
ing the  causes  of  sudden,  violent,  and  un- 
natural deaths.  7  Am.  &  Eng.  Ency.  (2d  Ed.) 
p.  602.  "The  most  Important  function  of  a 
coroner  is  that  of  holding  Inquests  as  to  tbe 
causes  of  violent  and  ertraordinary  deaths." 
Id.  p.  003.  His  common-law  i>owers  are  also 
declared  by  statute.  "A  coroner  •  *  * 
shall  take  Inquests  of  violent  and  casual 
deaths  happening  •  *  *  (In  his  county)  or 
where  the  body  of  any  iierson  coming  to  his 
death  shall  be  discovered  in  his  county. 
•  •  • "  Rev.  St.  1809.  S  6029  (Ann.  St. 
1906.  p.  3297).  Another  section  (6633  [page 
3298])  refers  to  his  duty  to  Investigate  when 
be  Is  notified  of  the  dead  body  of  any  per- 
son "supposed  to  have  come  to  his  death  by 
violence  or  casualty," 

We  shall  not  hold  that  the  death  of  a 
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child  on  the  public  street,  killed  by  an  au- 
tomobile, is  not  a  matter  of  intense  Intermt 
to  tbe  public.  The  injury  of  one.  In  that 
behalf,  is  truly  tbe  concern  of  all.  We  shall 
not  hold  that  the  act  of  a  coroner  in  releas- 
ing the  chautTeur,  or  In  refusing  an  Inquest 
at  the  outset,  to  locate  the  blame,  if  any, 
for  such  a  casualty  Is  not  the  proper  subject 
for  animadversion  by  any  public  print  in  an 
article  couched  In  the  terms  of  that  com- 
plained of,  when  the  chauffeur  who  drove 
the  machine  Is  referred  to  as  having  run 
down  and  killed  tbe  child. 

Tbe  article  t>eing  fair  and  with  an  honest 
purpose,  In  no  wise  earmarked  with  abuse 
and  vituperative  Indications  of  malice.  It  was 
privileged  as  a  matter  of  law.  We  bold  it 
was  not  libelous  per  se,  and  that  the  Innuen- 
do pleaded  was  a  forced  and  strained  one. 

Tbe  ruling  on  tbe  demurrer  was  well 
enough. 

Let  the  Judgment  be  affirmed. 
It  la  BO  ordered. 

This  case  came  Into  t)anc  on  a  dissent  from 
the  foregoing  divisional  opinion.  In  banc  it 
was  adopted  on  a  rehearing  by  a  majority  of 
the  Judges;  VALLIANT,  J.,  concurring  In  the 
result;  GANTT,  GRAVES,  and  KEXNISH, 
JJ..  concurring  In  full ;  WOODSON,  J.,  dis- 
senting; BUBGBSB,  a  J.,  absent 


SCOTT  V.  TAYLOR  et  al. 

(Supreme  Court  of  Missouri,  Division  Xo.  1. 
Not.  30,  1910.    Rehearing  Denied 
Dec.  23,  1910.) 

1.  Pleading  (8  64*)— "Dupucitt"— Defini- 
tion 0J^*'MULTIFAEIOUSNESS." 

The  tenn  "duplicity,"  as  used  in  Rev,  St. 
1S99,  g  613  (Ann,  St  1906,  p.  645),  providing 
that  duplicity  in  pleading  is  a  snbstantial  ob- 
jection and  any  petition  or  other  pleading  found 
subject  to  such  objection  shall  on  motion  be 
stncken  oat,  is  syDOnymoos  with  "multifarious- 
ness," and  means  improper  joinder  in  a  single 
bill  of  iDdependent  matters.  It  also  consists  of 
a  joinder  of  different  grounds  of  action  to  en- 
force a  single  right  (quoting  Words  and  Pbrases, 
vol.  3,  p.  2267). 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  134-137;  Dec.  Dig.  fi  64.»] 

2.  Action  (8  38*)— Single  and  BntibeCausb 
OF  Action. 

Complainant  alleged:  That  in  1882  he 
mortgaged  lands  to  M.,  and  that  thereafter  de- 
fendant A.  bought  the  note  on  an  agreement 
that  he  would  carry  the  loan  for  complainant, 
untU  some  indeSnite  time  when  the  land  might 
be  sold  and  the  excess  of  tbe  proceeds  over  tbe 
debt  divided.  In  violation  of  the  agreement, 
about  three  months  later,  A,  foreclosed  the 
deed  of  trust  and  bought  the  property  himself. 
That  the  foreclosure  was  void  tor  want  of  suffi- 
cient publication.  That  A.  spent  money  for 
taxes,  the  amount  of  which  complainant  did  not 
know,  and  that  there  had  been  a  running  ac- 
count between  them  which  ought  to  show  a 
balance  in  complainant's  favor.  Is  1001  de- 
fendant A.  mortgaged  the  property.  That  at 
another  time  complainant  deposited  with  A.  dia- 
monds worth  $2,200  which  A.  had  converted  to 
his  own  use.    That  at  the  time  not  stated  com- 
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plalnant  perfonned  legal  services  for  A.  bs  his 
attoraey,  for  whidi  be  was  Indebted  in  the  sum 
of  $4,300,  whereapon  complainant  prayed  an  ac- 
counting against  A.;  that  he  be  allowed  to  re- 
deem the  land ;  that  the  deeds  of  trust  be  can- 
celed; that  the  diamonds  and  legal  services  be 
brought  into  the  accoanting ;  and  that  complain- 
ant nave  judgment  for  such  services  and  the 
disiDonds.  BeH,  that  the  petition  erroneously 
attempted  to  unite  in  one  count  distinct  matters 
against  several  defendants  and  several  grounds 
01  action  ex  contractu  and  ex  delicto,  and  that 
the  petition  was  objectionable  for  duptidty. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  {  549 ;  Dec  Dig.  1  38.*] 

3.  Aonoir  d  45*)— 0&-d8eb  of  Aonoir-^oiR- 

DBB. 

Distinct  causes  of  action  cannot  be  prop- 
erly joined  in  the  same  petition. 

[EU.  Note.-~For  other  cases,  see  Action, 
Cent.  Dig.  §S  37&-448;  Dec.  Dig.  {  45.*] 

4.  Appeal  and  Ebbob  <S  91&*)— PBTraion— 
MOnON  TO  SIBIKK  Oot-Oboxbs— Pbebuhp- 
TXONB. 

Where  motions  were  filed  to  strike  out  cer- 
tain amended  petitions  because  they  were  du- 

Elicitous  aiid  also  because  they  were  exact  dup- 
cates  of  the  original,  which  had  been  stricken, 
and  the  court  snstained  the  motion  generally 
without  stating  the  groanda.  though  it  will  not 
be  presumed  on  appeal  that  the  motion  was 
sustained  on  both  grounds,  the  ruling  will  be 
sustained  if  supportable  on  either  ground. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {  3713;  Dee.  Dig.  {|  919.*] 

5.  Judges  Q  ^*)— Debqcaufioatioii— Pbej- 

UDICE. 

A  judge  feeling  or  expressing  himself  as 
prejudiced  against  the  personality  of  a  litigant 
IB  not  by  that  act  disqualified  to  hear  any  por- 
tion ef  the  litigant's  cause. 

[EA.  Mote.— For  other  cases,  see  Judges,  CenL 
Dig.  H  187,  188;  I>ea  DigTl  49.*] 

6.  JODOBBtt56*)— Ohanqb  oi  VrRD*— Pbeju- 
DXCi  OF  Judge— Dutt  to  Gbant. 

A  petition  having  been  stricken  for  du- 
plicity, complainant,  having  been  given  leave  to 
amend,  filed  another  petition,  to  which  a  similar 
motion  was  made.  The  court  after  hearing  the 
motion  and  passing  thereon  stated  that,  while 
he  would  pass  on  the  motion,  he  would  not 
hear  the  main  issues  in  the  case  because  he 
was  prejudiced  against  the  plaintiff.  He  there- 
upon struck  out  the  amended  jwtition  and  gave 
plaintifiF  more  time  to  file  another  amendment 
and  transferred  the  case  to  the  division  of  an- 
other judge.  Held  that,  complainant  having 
made  no  application  for  a  change  of  venue  lie- 
cause  of  the  prejudice  of  the  judge,  the  court 
did  not  err  tn  omitting  to  send  the  motion  to 
another  judge  for  hearing. 

[iSd.  Kote.— For  other  cases,  see  Judges,  Cent 
Dig.  il  84-^;  Dec  Dig.  |  56.*] 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty; Jno.  6.  Park,  Judge. 

Suit  by  WiUlam  J.  Scott  against  Frances 
Taylor  and  otliers.  From  an  order  striking 
out  plalntlfTs  amended  petition  and  dismiss- 
ing tbe  case  without  prejudice  plalntlft  ap- 
peals. Affirmed. 

The  plaintiff  prosecutes  this  appeal  from 
an  order  and  Judgment  of  the  circuit  court 
of  Jackson  county,  striking  out  three  peti- 
tions filed  In  the  cause  by  him  In  compU- 
nnce  with  sections  613  and  623,  Rev.  St 
1899  (Ann.  St  1906,  pp.  645,  648),  and  with- 
out prejudice  dismissing  plaintiff's  case. 


Formal  parts  omitted,  tbe  original  petition 

strlckoi  out  reads  as  follows: 

"Now  comes  plaintiff  ber^  and  for  bis 
cause  of  action  against  def^dants  says: 

"First.  That  on  or  about  tbe  1st  day  of 
June,  1893,  plaintiff  was  indebted  to  one 
William  H.  McLellan  In  the  sum  of  f2,T50 
on  a  certain  promissory  note,  dated  tbe  5th 
day  of  May,  1888,  and  bearing  Interest  at 
10  per  cent  per  annum  on  its  face,  and  se- 
cured by  deed  of  trust  of  even  date,  recorded 
in  the  office  of  tbe  recorder  of  deeds  of  Jack- 
son county.  Mo.,  on  tbe  5th  day  of  Ma},  188S, 
in  Book  B-S07,  page  356,  on  tbe  following  de- 
scribed real  estate,  situate,  lying,  and  being 
in  the  county  of  Jackson  and  state  of  Mis- 
souri, to  wit :  Commencing  at  a  point  268.5 
feet  east  and  225  feet  south  of  tbe  northwest 
comer  of  a  certain  6%-acre  tract  of  laud  In 
tbe  northwest  quarter  of  section  10,  to.Tnsblp 
49,  range  33,  conveyed  by  Cynthia  M.  Clasby 
and  husband  to  William  J.  Scott  by  deed 
dated  April  10,  1882,  and  recorded  in  tbe 
recorder's  office  of  Jackson  county,  Mo.,  at 
Kansas  City,  In  Book  B-'HS,  p.  147;  thence 
south  75  feet  on  tbe  line  of  and  parallel  with 
the  west  line  of  Chestnut  avenue  as  estab- 
lished by  an  ordinance  of  tbe  city  of  Kansas; 
thence  west  133  feet  to  a  point ;  thence  north 
and  parallel  with  the  aforesaid  line  running 
south  75  feet ;  thence  east  and  parallel  with 
the  aforesaid  line  running  west  183  feet  to 
the  place  of  beginning.  That  in  considera- 
tion of  the  fact  that  property  apd  real  es- 
tate had  greatly  depreciated  in  value  about 
the  Ist  day  of  June,  1893,  and  that  plaintiff 
had  paid  the  said  William  H.  McLellan  large 
sums  In  Interest  upon  the  note  secured  by 
deed  of  trust  upon  tbe  property  aforesaid, 
said  McLellan  about  said  date  offered  to  torn 
over  the  note  and  secorlty  aforesaid  to  plain- 
tiff upon  tbe  receipt  of  Uie  sum  of  $1,000. 
that  plaintiff  thereupon  procured  defendant 
F.  O.  Altman  to  advance  the  91.000  for  him 
and  to  take  over  tbe  note  and  security  afore- 
said upon  tbe  following  terms  and  conditions 
then  and  thm  agreed  upon  b^wem  them, 
namely:  That  said  F.  O.  Altman  should  ad- 
vance plaintiff  tiie  $1,000  ne<»ssar7  to  take 
up  the  note  and  mortgage  of  McLellan, 
which  were  to  be  held  by  said  Altman  as 
security  for  such  adraucea  and  other  ex- 
penses Incurred  by  blm  In  protecting  the 
property.  That,  aa  soon  as  the  property 
had  recovered  ^m  the  depression  and  pan- 
ic then  existing.  If  i^alntiff  had  not  re- 
paid to  said  Altman  the  aforesaid  $1,000 
with  8  per  cent  interest  and  all  taxes  paid 
by  him  that  the  property  should  be  sold 
when  tbe  market  price  was  mutually  satis- 
factory, and  from  tbe  proceeds  of  the  sale 
said  F.  Q.  Altman  sbould  first  receive  tbe 
$1,000  advanced  and  expuises  incurred  in 
coimectlon  with  said  property,  together  with 
Interest  at  8  per  c^t  per  annum  upon  tbe 
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entire  sum  from  tb«  dates  of  tbe  pftyment 

thereof. 

"Second.  From  the  remaining  proceeds  of 
sale  one-half,  or  aa  mncli  of  said  half  as  may 
be  necessaiy,  was  to  be  applied  to  the  pay- 
ment of  any  amount  which  might  then  be 
due  from  plaintiff  to  said  F.  G.  Altman  upon 
other  acconnts.  All  the  balance  remaining 
to  be  the  property  of  plaintiff.  But  shortly 
after  said  date,  said  Frank  O.  Altman  at- 
tempted to  adrertise  and  sell  the  property 
aforesaid  under  the  deed  of  trost  aforesaid, 
and  a  trustee  deed  purporting  to  convey  the 
property  above  described  was  made  on  tbe 
23d  day  of  September,  A.  D.  1S93,  recorded 
in  Book  B-e43,  p.  418,  in  the  office  of  tbe 
recorder  of  deeds  of  Jackson  cotmty.  Mo.,  at 
Kansas  City.  That  the  said  trustee's  deed 
executed  In  pursuance  of  such  attempted  sale 
by  Bald  trustee  and  the  affidavit  of  publica- 
tion attached  thereto  and  made  a  part  there- 
of shows  on'lte  face  tbat  the  notice  required 
by  tbe  tmst  deed  aforesaid  to  be  published 
for  80  days  In  a  newspaper  printed  and  pub- 
lished In  the  dty  of  Kansas  was  published 
for  23  days  and  no  more,  and  by  reason 
thereof  said  sale  and  tnurtee's  deed  are  whol- 
ly without  force  and  effect  to  convey  the 
equitable  title  to  said  property  to  defend- 
ant F.  O.  Altman,  or  bar  the  plalntUTs  equi- 
ty ot  redemption  In  and  to  the  property 
above  described.  That  plaintiff  has  for  eight 
yearn  last  past  urged  defendant  F.  Q.  Alt- 
man,  on  many  occasions,  to  furnish  plaintiff 
an  accounting  of  the  amount  paid  out  by 
him,  together  with  the  amount  of  taxes  and 
other  expenses  Incurred  by  him,  In  and  about 
the  preBervatlon  of  the  aforesaid  property, 
but  that  defendant  F.  G.  Altman,  though  fre- 
quently promising  to  do  so,  has  wholly  fail- 
ed and  refused  to  fumlah  any  such  state- 
ment That  plaintiff  does  not  know  and  has 
no  means  of  knowing  what  the  amounts  of 
said  disburs^ents  are,  and  said  F.  G.  Alt- 
man  refuses  to  cancel  said  note  or  satisfy 
said  deed  of  trust,  although  plaintiff  has  long 
since  paid  the  same  and  performed  all  the 
condltims  required  by  said  deed  of  trust, 
and  said  Altman  refuses  to  convey  said  prop- 
erty to  ^Intiff  although  requested  to  do  so. 
Plaintiff  further  states  tbat  there  has  been 
a  running  account  between  him  and  defend- 
ant F.  G.  Altman,  and  that  the  same  has 
been  ronnlng  orer  several  Tears,  that  he  be- 
lieves and  charges  the  facts  to  be  that  upon 
a  settlemrat  of  said  account  a  large  balance 
would  be  found  In  bis  fiivor. 

"Wherefore,  plaintiff  hereby  prays  an  ac- 
counting and  herehy  tenders  to  defendant  F. 
O.  Altman  the  amount.  If  any,  that  may  be 
found  due  him  upon  tiie  full  accounting  of 
the  amount  due  and  owing  by  plaintiff  after 
allowing  all  Just  credits  and  offsets.  Where^ 
fore,  plaintiff  prays  enforcement  of  his  equi- 
ty of  redemption  that  said  notes  and  deed  of 
trost  be  atlngulflhed  and  satisfied,  and  that 
the  l€cal  and  equitable  title  to  the  property 


above  described  be  vested  In  him,  and  for 
such  other  and  further  relief  as  to  equity 
may  appear  Just  and  proper. 

That  defoidant  F.  G.  Altman,  on  the  22d 
day  of  January,  1901,  made,  executed,  and  de- 
livered a  certain  promissory  note  for  |6,000 
with  interest  at  6  per  cent,  per  annum  to 
Frances  Taylor,  and  secured  the  same  by  deed 
of  trust  upon  the  property  above  described  to 
Grant  I.  Bosenzwelg,  trustee,  for  said  Fran- 
ces Taylor.  That  subsequently  thereto  and  on 
the  22d  day  of  AprU,  1908,  defendant  F.  G. 
Altman  made,  executed,  and  delivered  a  cer- 
tain promissory  note  to  Rose  Altman  for  the 
sum  of  $6,000  and  interest  at  6  per  cent  per 
annum,  secured  by  deed  of  trust  on  tbe  prop- 
erty above  described  and  other  property,  to 
Grant  I.  Bosenzwelg,  trustee  for  said  Rose 
Altman.  That  said  deeds  of  trust  were 
made  and  taken  with  due  notice  to  all  par- 
ties thereto  of  plalntUTs  equity  of  redemption 
in  said  property  above  described.  Where- 
fore, plaintiff  prays  that  said  deeds  of  trust 
be  set  aside,  canceled,  and  held  for  naught 
as  against  said  property.  That  plaintiff  de- 
posited with  said  F.  G.  Altman,  defendant, 
diamonds  that  value  $2,200,  which  said  Alt- 
man  still  retains  or  has  converted  to  his  own 
use.  That  defendant  F.  G.  Altman  is  in- 
debted to  plaintiff  in  the  sum  of  $4,300  for 
legal  services  rendered  at  his  special  instance 
and  request,  all  of  which  is  now  due  and 
wholly  unpaid,  and  which  sum  said  services 
are  reasonably  worth.  Wherefore,  plaintiff 
prays  Judgment  for  said  sum  of  $4,300  with 
interest  and  costs.  Wherefore,  plaintiff  prays 
the  court  to  decree  the  title  to  the  property 
heretofore  described  to  be  in  plaintiff,  sub- 
ject to  the  payment  of  such  sums,  if  any,  aa 
may  have  been  advanced  by  Frank  G.  Alt- 
man  in  the  payment  of  taxes  and  assess- 
ments upon  said  property ;  that  said  first  de- 
scribed note  and  mortgage  be  declared  paid 
and  satisfied  on  the  record ;  that  the  last -men- 
tioned deeds  of  trust  to  Frances  Taylor  and 
Boae  Altman  be  set  aside  as  against  said 
property ;  that  an  accounting  be  had  to  de- 
termine the  accounts  between  plaintiff  and 
defendant  F.  G.  Altman;  and  of  the  dia- 
monds aa  aforesaid  deposited  as  security, 
and  on  all  matters  unsettied  between  them ; 
and  that  upon  such  accounting  a  decree  may 
be  entered  of  such  sum  as  may  be  found 
owing  plaintiff  and  for  hla  costs  herein  ex- 
pended." 

Without  burdening  this  statement  with  a 
cc^y  of  all  the  petitiims  filed.  It  wlU  suffice 
to  state  that  all  of  them  were  substantially 
and  practically  duplicates  of  the  original,  the 
one  betore  set  forth.  All  of  the  changes 
made  in  them  were  trivial  and  immaterial. 
Tbe  first  motion  filed  by  defendants  prayed 
the  court  to  strike  out  the  petition  for  the 
reason  that  It  was  dnplicltous.  This  motion 
was  sustained,  and  plaintiff  was  granted 
leave  to  file  an  amended  petition  on  or  before 
September  1,  1901.  On  the  las^named  dote. 
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plaintiff  filed  Ills  first  amended  petition, 
which  was  practically  the  same  as  the  orig- 
inal. To  this  petition  defendants  filed  a 
second  motion  to  strilfe  out.  This  petition 
and  motion  was  not  passed  upon  by  the 
court,  presumably  for  the  reason  that  plain- 
tiff abandoned  the  petition  by  filing  his  sec- 
ond amended  petition  on  NoTember  22,  19(H, 
which  was  substantially  the  same  as  the 
first.  To  this,  the  second  amended  petition, 
the  defendants  filed  their  third  motion  to 
strike  It  out,  which  was  as  follows:  "Now 
come  defendants  and  pray  the  court  to  strllce 
out  the  pJaintlCTs  second  amended  petition  in 
tbis  cause  for  the  reasons:  That  upon  July 
9,  1004,  the  court  struck  out  the  plalntlfTs 
original  petition  In  this  cause,  because  said 
ociginal  petition  was  dupllcitous.  Upon  July 
33,  1904,  the  court  allowed  the  plaintiff  un- 
til on  or  before  September  1,  1904,  In  which 
to  file  an  amended  petition ;  all  the  said 
proceedin;^  being  at  the  April  term,  1IM>4,  of 
this  court.  That  the  plaintiff  did  not  file 
any  amended  petition  within  the  time  al- 
lowed by  the  court  as  aforesaid  nor  at  any 
other  time;  hut  did  file  a  petition  upon  Sep- 
tember 1,  1004,  which  the  plaintiff  styles  a 
first  amended  i>etition,  which  first  amended 
petition  did  not  vary  in  any  substantial  man- 
ner from  the  first  petition  stricken  out  by 
the  court,  but,  on  the  contrary,  was  substan- 
tially a  duplicate  of  the  original  petition  and 
was  In  Itself  dupllcitous.  That  the  said 
April  term,  1004,  of  said  court  ended  upon 
the  9th  day  of  October,  1904,  and  the  Octo- 
ber term,  1904,  of  this  court  began  on  the 
10th  of  October,  1904.  That  thereafter,  at 
the  said  October  term,  the  defendant  filed 
motion  to  strike  out  said  first  amended  peti- 
tion for  the  reasons  aforesaid.  That  there- 
after at  said  October  term,  upon  Novem- 
ber 22. 1004.  the  plaintiff  abandoned  the  said 
first  amended  [)etItIoQ  by  filing  a  second 
amended  petition  In  this  cause.  And  defend- 
ants state  that  said  first  amended  petition 
was  In  fact  dupllcitous  and  was  substan- 
tially a  duplicate  of  the  original  petition,  and 
filing  of  said  first  amended  petition  was  not 
a  compliance  with  the  court's  order  or  per- 
mission to  file  an  amended  petition.  That, 
the  time  for  such  filing  (September  1,  1904) 
having  expired  at  the  April  term  aforesaid 
without  substantial  compliance  by  the  plain- 
tiff, the  plaintiff  had  no  right  to  file  a  second 
Amended  petition  at  the  subsequent  October 
term  of  said  court.  And  the  defendants  fur- 
ther state  that  said  second  amended  petition 
Is  substantially  a  duplicate  of  the  two  prior 
petitions  and  is  itself  duptlcltous.  Where- 
fore the  defendants  pray  that  all  existing  pe- 
titions in  this  cause  be  stricken  out  and  the 
rase  be  dismissed."  Thereafter  the  motion 
tn  strike  out  the  second  amended  petition 
herein  was  by  said  court  sustained,  to  which 
ruling  of  the  court  plaintiff  duly  excepted. 

On  March  23.  1005,  the  plaintiff  filed  bla 
third  amended  petition,  wbidi  was  In  all  re- 
fllMcts  the  aame  oa  the  prevloua  onei. 


On  March  28th  of  same  year  the  defend- 
ants filed  their  fourth  motion  to  strike  oat 
this,  the  pialntlfTs  third  amended  petition. 
Said  motion  Is  as  follows:  "Now  come  de- 
fendants and  pray  that  the  plaintiff's  third 
amended  petition  In  this  cause  be  stricken 
out  for  the  reason  that  the  same  is  dupllci- 
tous; and  for  the  further  reason  that  the  said 
third  amended  petition  is  substantially  the 
same  as  two  prior  petitions,  both  of  which 
have  heretofore  been  strldien  out  for  du- 
plicity; and  for  the  farther  reason  that  tfae 
said  third  amended  petition  does  not  comply 
with  the  order  of  the  court  heretofore  made. 
In  that  the  court  heretofore  gave  plaintiff 
permission  to  file  an  amended  petition  which 
should  obviate  the  objection  of  dupUdty. 
whereas  the  said  third  amended  petition 
does  not  obviate  said  objection,  but,  on  tfae 
contrary,  is  Its^f  dupllcltons."  Thereafter 
the  motion  to  strike  out  the  third  amend«Hl 
petition  herein  was  by  the  coa'rt  sustained, 
to  which  ruling  of  the  court  plaintiff  except- 
ed and  still  excepts. 

Thereafter.  Febmary  26,  1907,  defendants 
filed  herein  motion  for  Judgment  herein, 
which  said  motion  is  In  words  and  figures  as 
follows:  "Now  come  defendants  herein  and 
pray  for  judgment  In  this  cause  for  the  rea- 
son that  three  petitions  In  this  cause  hare 
been  filed  by  plaintiff  and  have  been  ad- 
judged insufficient,  and  have  been  stricken  out 
by  the  court."  On  March  2,  1907,  said  mo- 
tion for  judgment  was  by  the  court  soS' 
talned.  to  which  ruling  of  the  court  the  plain- 
tiff excited.  And  it  was  further  ordwe.1 
by  the  court  that  this  cause  be  dlsmlsBed 
without  prejudice.  To  which  ruling  and  or- 
der of  the  court  the  plaintiff  duly  excepted. 

Wm.  J.  Scott,  pro  se.  Grant  I.  Rosen- 
zwelg,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  As  previously  stated,  this  la  an 
appeal  prosecuted  by  the  appellant  from  an 
order  and  Judgment  of  the  circuit  court  of 
Jackson  county,  striking  out  three  petitions 
filed  in  the  cause,  and  dismissing  the  cause  la 
accordance  to  the  iHvvislona  of  sections  813 
and  623,  Rev.  St  1888.  These  secUons  read 
as  follows: 

"Sec.  613.  Dupllcl^  In  pleading  is  a  tnib- 
stantlal  obja^tloh,  and  any  petitl<ni  or  otbe: 
pleading  found  subject  to  such  objection  shall 
on  motion  be  stricken  out." 

"Sec.  623.  If  a  third  petition,  answer,  or 
reply  be  filed  and  adjudged  insufficient  as 
above,  or  the  whole  or  part  thereof  be  strick- 
en out,  the  party  filing  such  pleading  shall 
pay  treble  costs  and  no  further  petition,  an* 
swer  or  reply  shall  be  filed,  but  Jndgmoit 
shall  be  rendered." 

After  a  carefvl  reading  and  CMnparlsm  of 
the  various  petitions  filed  hi  this  eaxaa,  then 
is  'no  escape  from  the  conclnsion  that  eadi 
and  all  of  them  are  practically  diq»llcatc«  of 
the  original,  whldi  is  set  out  Terbatim  «t 
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ilberatlia  bi  tile  statement  of  the  casei  Tbat 
being  true,  It  will  onl^  be  necessary  for  us 
to  pass  in  Judgment  upon  tbe  original  peti- 
tion Qled  in  the  cause;  and  what  Is  said  re- 
garding It  will  apply  wlUi  equal  force  to 
all  of  the  subsequent  ones  filed  herein. 

The  first  motion  prayed  tbe  court  to  strike 
out  tbe  petition  tor  the  reason  that  It  was 
dapUdtons  In  character,  while  the  subse- 
quent motions  were  not  confined  to  the  du- 
plidtons  diaracter  of  tbe  petltltms,  but  also 
asked  that  they  be  strlt^en  out  for  tbe  ad- 
ditional reason  that  they  were  dnpUoites  of 
the  OTiglnal  and  wore  not  ammded  petLUoms 
'wltUn  tbe  meaning  of  tbe  order  of  tbe  conrt 
striking  them  out  and  ordering  an  amended 
petition  to  be  filed.  Hie  record  dlscloseB  tbe 
tect  tbat  all  of  these  motions  were  sus- 
tained. T^on  that  state  of  tbe  reowd,  two 
qnestftms  are  presented:  First,  mm  tbe  pe- 
titions dupUdtons,  and  tbamtcm  obnoxlouB 
to  tbe  Btatntes  before  qnoted;  and,  second, 
was  tbe  circuit  court  warranted  under  the 
law  In  striking  out  the  amended  petitions  (or 
the  reastm  tbat  eedi  and  all  of  them  were 
duplicates  of  tbe  original,  whldi  bad  beoi 
Btrfcken  out  for  dnplldtyf 

Addressing  onrselTes  to  tbe  first  proposi- 
tion before  stated.  It  becomes  necessary  In 
tbe  first  instance  to  ascertain  the  meaning 
of  the  word  "dupHdty"  as  used  In  section 
61S.  before  mentioned.  In  the  absence  of  a 
definltlmi  given  by  the  Legislature,  the  words 
of  a  statute  are  to  be  Interpreted  according 
to  their  ordinary  and  common  meaning  and 
acceptation.  State  ex  rel.  t.  Shepherd,  218 
Mo.  656,  117  S.  W.  1169,  131  Am.  St  Rep. 
fI68.  This  conrt  In  discussing  this  statute 
has  frequently  used  the  words  "duplldty" 
and  "multifariousness"  as  synonymous  terms. 
The  meaning  of  tbe  word  "duplldty"  as 
used  in  this  statute  has  been  many  times  de- 
fined by  this  court  and  a  few  quotations 
from  the  adjudications  thereof  will  clearly 
Bhow  the  meaning  of  that  word. 

In  CTark  v.  CoTonant  Mut  life  Ins.  Co., 
82  Mo.  272,  loc.  dt  275,  this  court.  In  defin- 
ing the  word  "multifariousness,"  said:  "A 
bill  is  said  to  be  multifarious  when  distinct 
and  Independent  matters  are  Improperly  Join- 
ed whereby  they  are  confounded,  as  the  writ- 
ing in  one  bill  of  several  matters  perfedly 
distinct  and  unconnected,  against  one  de- 
fendant, or  the  demand  of  several  matters, 
of  a  distinct  and  independent  nature,  against 
several  defendants  In  the  same  bill." 

In  Jones  v.  Paul  et  al.,  9  Mo.  293,  loc.  clt 
295,  this  court  not  only  defines  the  word,  but 
clearly  states  Its  application  In  the  following 
language:  "The  bill  first  charges  the  defend- 
ants Paul  and  wife  with  having  executed  a 
deed  of  conveyance  to  their  codefendant, 
Marshall,  which,  although  unconditional  on 
its  face,  was  Intended  by  the  parties  thereto 
as  a  mortgage  to  secure  the  sum  of  |110,  due 
from  PanI  to  Marshall.  Pursuing  this  view 
of  the  transaction,  until  co^nplalnant  obtains 
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hie  Judgment,  flies  his  transcript,  and  has  an 
execution  Issued  which  will  reach  tbe  real 
estate  of  Paul,  the  complainant  then  aban- 
dons the  Idea  of  a  mortgage  and  charges  that 
tbe  deed  was  made  in  fraud,  to  hinder  and 
delay  the  creditors  of  PauL  In  eonflrmatlon 
of  this  latter  charge,  the  bill  alleges  that, 
since  the  conveyance  of  the  lot,  Paul  has  as- 
signed to  Marshall  a  demand  of  some  charac- 
ter or  description,  which  he  had  against  the 
conuty  of  Platte,  amounting  to  about  $100,  to 
prevent  his  creditors  from  getting  It,  and 
tbat  Marshall,  having  received  a  large  amount 
of  that  fund,  refuses  to  render  him  an  ac- 
count thereof.  As  an  excuse  for  thus  blend- 
ing in  one  bill  two  distinct  causes  of  action, 
the  complainant  urges  that  not  knowing  pre- 
cisely the  character  of  the  transaction,  which 
he  calls  upon  the  chancellor  to  unravel  for 
him,  he  has  been  driven  from  necessity  to 
present  his  bill  with  a  double  aspect  This 
court  cannot  recognize  any  such  necessity, 
but  holds  It  to  be  the  duty  of  the  complain- 
ant to  ascertain  his  rights  and  the  means 
adopted  by  others  to  defeat  or  withhold  from 
him  the  exercise  and  enjoyment  thereof,  be- 
fore he  applies  to  a  court  of  equity  for  relief. 
Then  he  will  be  able  to  present  his  case  with 
clearness  and  brevity.  If  he  does  not  know 
what  are  his  rights,  bow  Is  be  prepared  to 
say  that  his  rights  have  been  violated?  Shall 
the  mere  vague  belief  or  suspicion  of  a  com- 
plainant tbat  be  has  been  defrauded  or  wrong- 
ed in  one  of  two  modes  be  the  basts  of  the 
adlou  of  a  court  of  diancery?  The  bill  in 
chancery  answers  to  a  declaration  in  a  suit 
at  common  law;  aa  at  common  law,  so  like- 
wise It  is  desirable  in  chancery,  that  the  mat- 
ters in  controversy  shall  be  narrowed  down 
to  as  few  Issues  as  practicable.  This  rule  is 
not  only  beneficial  to  parties  litigant,  who 
thereby  have  an  additional  guaranty  that 
justice  will  be  afforded,  but  likewise  due  to 
the  courts  as  It  tends  to  dlvrat  causes  of 
much  of  their  complication  and  embarrass- 
ment The  rule  should  not  be  lost  sight  of 
In  endeavoring  to  carry  out  another  favorite 
object  of  a  court  of  equity,  the  prevention  of 
a  multipUdty  of  suits.  In  Mltford's  Ch.  PL 
181,  It  Is  laid  down  as  a  general  prlndple 
that  the  court  will  not  permit  tbe  plaintiff  to 
demand  by  one  bill  several  matters  of  dif- 
ferent natures  against  several  d^endants, 
and  the  reason  assigned  Is  that  it  would  toid 
to  load  each  defoidant  with  an  unnecessary 
burden  of  costs,  by  swelling  the  pleadings 
with  the  state  of  the  several  claims  of  the 
other  defendants,  with  which  he  has  no  con- 
nection. The  same  principle  is  recognized  In 
the  case  of  Fellows  v.  Fellows,  4  Cow.  [N. 
r.]  700  [15  Am.  Dec.  412];  2  Madd.  Ch.  294; 
Harr.  Ch.  Pr.  288;  1  East,  227.  In  the  case 
of  Qa4oe6  et  ux.  v.  Chew  et  al.,  2  How.  642 
[11  L.  Ed.  402],  the  court  say  that  a  bill 
which  is  multifarious  may  be  demurred  to 
for  that  cause  is  a  general  principle,  but 
what  shall  constitute  multifariousness  is  a 
matter  about  which  there  is  a  great  dlv^slty 
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of  opinion,  la  general  temia  &  bill  la  uld  to 
be  mnltUarions  wbicb  mAb  to  enforce  against 
different  IndlvldnalB  donands  wblcb  are  whol- 
ly dtoconnected.  In  qnoting  from  the  <»8e  of 
Cam[rt>eU  t.  Maiftay.  7  Simon.  664,  where  It 
is  said  that  *to  lay  down  any  rale  ai^licable 
universally,  or  to  say  what  constitutes  mul- 
tifariousness as  an  abstract  proposition,  Is, 
upon  the  authorities,  utterly  Impoeslble.'  The 
Judge  then  proceeds  to  declare  that  'every 
case  must  be  governed  by  Its  own  drcnm- 
stances;  and,  as  these  are  as  dlversifled  as 
the  names  of  the  parties,  the  court  must  ex- 
ercise a  sound  discretion  on  the  subject' 
The  two  grounds  of  relief  sought  for  In  this 
bill  are  wholly  dissimilar  and  disconnected. 
If,  as  first  charged  In  the  bill,  the  deed  Is  a 
mortgage,  then  the  defendants  should  not  be 
forced  to  prepare  themselves  against  the 
charge  of  fraud.  And  If  the  transaction  be 
a  fraudulent  one,  there  will  be  no  necessity 
of  ingnlrlng  whether  the  deed  absolute  on 
Its  face  was  Intended  by  the  parties  to  be  a 
mortgage.  Whlcb  question  shall  the  court 
Investigate?  Or  shall  the  Investigation  of 
both  proceed  at  the  same  time?  If  so,  the 
proceedings  are  not  only  rendered  embarrass- 
ing and  complicated,  but  the  defendants,  If 
acquitted  of  frand,  will  be  subjected  to 
greater  Inconvenience  and  cost  than  they 
should  be,  and  for  what  reason?  Not  per- 
haps in  consequence  of  any  wrong  committed 
by  them,  but  because  the  complainant  has  not 
taken  the  trouble  to  Inform  himself  correctly 
as  to  his  rights." 

And  the  Kansas  City  Court  of  Appeals,  In 
a  well-considered  case  (Harris  t.  Wabash  Ry. 
Co.,  61  Mo.  App.  125,  loc  clt  127),  In  dis- 
cussing this  question,  said :  "The  petition  In 
this  case,  which  we  have  here  quoted  In  bsec 
verba.  Is  certainly*  an  instance  of  very  bad 
pleading,  sadly  wanting  Id  that  'plain  and 
concise  statement  of  facts  constituting  a 
cause  of  action*  demanded  by  our  Code  of 
Civil  Procedure.  It  pretends  the  statement 
of  one  and  only  one  cause  of  action,  and  yet 
comprises  within  Its  allegations  such  a  con- 
glomeration or  mixture  of  several  causes  of 
action  as  to  well  cause  confusion  In  the  minds 
of  court  and  opposing  counsel,  and  becloud 
the  real  Intention  of  the  {deader  who  drafted 
the  paper." 

7  Encyc.  PI.  Sc  Pr.  236,  explanatory  note: 
"Duplicity  (avoiding  all  confusion)  does  not 
exist  where  a  single  demand  Is  sought  to  be 
supported  by  more  than  one  fact  or  set  of 
facts,  any  one  of  which  would  be  snfladent 
for  that  purpose,  but  does  exist  Q>fige  237) 
where  'more  than  one  fact  or  set  of  facts  for 
recovery  of  a  single  demand,  any  one  of 
which  would  Justify  the  recovery.'  Note 
(page  240).  The  test  Is  to  see  whether  a  sin- 
gle Issue  can  be  made  to  controvert  the  i)lead- 
iug  by  denying  any  one  material  fact' " 

3  Words  and  Phrases,  2267 :  ''Duplicity  is 
defined  to  be  a  Joinder  of  different  grounds 
of  action  to  enforce  a  single  right" 

Jamison  t.  Gopher,  36  Mo.  483,  and  Soatb* 


WOTth  Go.  T.  Lamb.  82  Mo.  2*7.  ihow  tbat 
matters  of  contract  and  tort  are  ao  fMelgn 
to  each  other  that  thev  cannot  be  nnited  In 
the  same  petition,  even  in  a^paiate  oovnts. 

Seattle  r.  Gerardi,  166  Mo.  106^  6&  B.  W. 
1036,  Shows  that  the  Jolndw  of  matten  not 
affecting  all  of  the  partlea  Is  Imposslbte. 

Scarritt  t.  Schmelaer.  110  Ma  App.  418,  86 
S.  W.  488,  Shows  that  Uqnldated  and  imllqiil- 
dated  claims  are  so  wide  apart  that  they  can- 
not come  together  in  a  aingle  case. 

The  foregoing  authorities  snffldeDtly  de- 
fine the  words  "dnpUdty"  and  **miattfUloiis- 
ness"  as  to  give  us  a  clear  Insist  as  to  tbeSx 
meaning  as  used  by  the  L^lalatore.  We  wlU 
now  apply  those  definitions  and  the  rulea  <rf 
pleading  there  announced  to  the  facta  of  tlie 
case  at  bar,  and  thereby  determine  whether 
the  various  petitions  filed  in  this  cause  wen 
obnoxious  to  the  rnle  of  duplicity  or  not: 

Counsel  for  respondents  has  made  a  dear, 
brief,  and  true  analysis  of  the  petition  whldi 
would  be  difficult  to  improve  upon,  and  for 
that  reason  I  here  copy  same  hsec  T«-ha: 
"Stripped  of  verbiage,  the  petition  redtes: 
(1)  That  In  1882  Scott  made  a  mortgage  upon 
Scott's  land  to  McLellan,  and  tbat  at  Scott*s 
request  F.  G.  Altman  bought  this  note  from 
McLellan,  (2)  upon  an  alleged  agreement  be- 
tween Altman  and  Scott  that  Altman  would 
carry  the  loan  for  Scott  until  some  Indefinite 
time  in  the  future  when  the  land  might  ttiable 
Altman  to  get  his  money  and  expenses  ont  of 
the  same,  with  division  of  any  excess  be- 
tween Altman  and  Scott;  (3)  that  In  viola- 
tion of  that  agreement,  about  three  months 
later,  Altman  foredosed  the  deed  of  trust 
and  bought  in  the  property  for  himself;  (4) 
that  the  foredosure  Itself  was  void,  bemo^ 
the  deed  of  trust  required  30  days'  publica- 
tion, and  publication  was  made  only  for  ^ 
days;  (6)  that  Altman  has  spent  a  lot  of 
money  in  taxes,  etc^  the  amount  of  which 
Scott  does  not  know ;  (6)  that  there  has  been 
a  running  account  for  several  years  between 
Scott  and  Altman  which  ought  to  create  a 
balance  In  Scott's  favor;  (7)  that  In  1901 
Altman  mortgaged  the  propertr  to  Frances 
Taylor  for  ^,000,  by  deed  of  trust  to  Rosen- 
zwelg  as  trustee,  and  in  1903  mortgaged  the 
property  for  a  further  sum  of  $S,000  to  ECoee 
Altman  by  deed  of  trust  to  the  same  trustee ; 

(8)  that  at  some  imstated  time  Scott  depos- 
ited with  Altman  diamonds  worth  $2^200 
which  Altman  has  converted  to  his  own  use ; 

(9)  that  at  some  unstated  time  Scott  per- 
formed legal  services  for  Altman  (as  his  at- 
torney) In  some  unstated  matter  for  which 
Altman  owes  him  $4,300;  (10)  and  scattered 
through  the  petition  are  prayers  that  Altman 
account  to  plaintiff,  that  Scott  be  allowed  to 
redeem  the  land,  that  the  deeds  of  trust  be 
canceled,  that  the  diamonds,  and  1^1  serv- 
ices be  brought  Into  the  aoconntin&  and  that 
Scott  have  Judgment  tat  the  legal  eerrlces 
and  the  diamonds." 

From  this  analysis  it  will  be  seen  that  the 
petition  unites  In  «w  count  several  matters 
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of  dlatlnct  natnree,  a  gainst  Bereral  defend- 
ants, and  Beveral  different  gronnds  of  action, 
which  csnnot  be  properly  united  In  the  same 
petition,  to  wit,  matters  ez  contractu  and 
ex  delicto.  Of  the  former  is  the  claim  of 
right  made  bj  plaintiff  to  redeem  from  the 
mortgage  assigned  to  defendant  F.  G.  Alt- 
man,  and  for  Qie  recoTer;  of  attorney  fees; 
and  of  tbe  latter  Is  the  conversion  of  the  dia- 
monds mentioned  in  the  petition,  and  the  al- 
leged frandnlent  conveyance  of  the  property 
to  Rosenzweig,  tmstee,  to  secure  $6,000,  bor- 
rowed by  defendant  F.  O.  Altman  firom  de- 
fendant Frances  Taylor,  and  95,000  borrowed 
by  him  from  Rose  Altman.  It  is  hornbook 
law  that  those  distinct  causes  of  action  can- 
not be  properly  Joined  In  the  same  petition. 
Jamison  v.  Copher,  85  Mo.  4S3;  Sonttaworth 
Co.  v.  Lamb,  82  Mo.  247.  If  Joined  In  the 
same  petition,  then  the  petition  is  bad  for 
dnpllclty  within  the  meaning  of  said  section 
613.  See  authorities  preriously  cited.  It  is 
equally  clear  tbat  Frances  Taylor  and  Rose 
Altman  are  by  no  manner- of  means  Interest- 
ed in  the  causes  of  action  stated  regarding 
the  attorney  fees  alleged  to  be  due  from  F.  G. 
Altman  to  plaintiff,  or  in  the  diamonds  al- 
leged to  have  been  converted  by  said  F.  G. 
Altman.  The  Joinder  of  Frances  Taylor  and 
Rose  Altman  with  F.  G.  Altman  In  the  same 
suit  to  enforce  the  several  distinct  causes  of 
action  alleged  against  each  Is  bad,  and  also 
violates  the  statute  which  prohibits  duplic- 
ity. See  Jones  v.  Paul,  supra ;  Clark  v.  Cov- 
enant Ins.  Co.,  supra ;  Harris  v.  Wabash  Ry. 
Co.,  supra ;  Cutler  v.  Cook,  77  Mo.  388 ;  Scar- 
rltt  V.  Schmelzer,  110  Mo.  App.  418.  86  S.  W. 
489.  We  are  therefore  clearly  of  the  opinion 
that  the  various  petitions  filed  In  this  cause 
were  dnplidtous,  and  that  the  circuit  court 
properly  struck  them  out 

The  second  proposition  presented  regards 
the  authority  of  the  court  to  strike  out  the 
amended  petitions  simply  for  the  reason  tbat 
they  were  duplicates  of  the  original,  which 
was  stricken  out  for  dupHdty.  Counsel  for 
plaintiff  seems  to  contend  that  this  question 
Is  not  properly  before  this  court  We  do  not 
concur  In  that  contention,  for  the  reason  that 
all  the  petitions  and  motions  filed  to  strike 
them  out  are  preserved  in  the  record.  The 
motions  ask  the  court  to  strike  out  the  peti- 
tions for  two  reasons :  First  because  of  du- 
plicity; and,  second,  because  they  were  du- 
plicates of  the  original  which  had  been  strick- 
en out  The  record  qlmply  shows  that  these 
motions  were  sustained;  and,  in  the  absmce 
of  any  statement  to  the  contrary,  this  court 
must  presume  that  the  circuit  court  sustain- 
ed the  motion  for  both  gronnds  stated  there- 
in. To  boldotherwlse  would  almost  be  equlv- 
aloit  to  overruling  the  motions,  for  the  rea- 
son that  there  is  notiUng  contained  In  this 
record  which  shows  upon  which  ground  they 
were  sustained.  We  cannot  say  the  ruling 
xtt  the  court  was  based  upon  the  first  ground 
assigned,  and  not  upon  the  second,  and  vice 
Tersa.  Besides  that,  this  court  being  a  court 
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of  appeals,  and  having  power  only  to  review 
matters  passed  upon,  either  directly  or  by 
necessary  Implication,  by  the  trial  court, 
if  we  do  not  at  least  presume  that  said  court 
passed  upon  both  grounds  stated  In  the  mo- 
tion, then  it  is  self-evident  that  we  have  no 
right  or  power  to  review  both  of  them,  and, 
if  not  both  of  them,  which,  as  before  sug- 
gested? To  my  mind  in  the  absence  of  a 
showing  to  the  contrary  as  Is  the  case  here, 
there  is  no  escape  from  the  conclusion  tbat 
we  must  presume  that  the  trial  court  passed 
upon  both  grounds  of  the  motion. 

Recurring  then  to  the  question :  Is  It  prop- 
er practice  to  file  a  mottoo  to  strike  an 
amended  petition  from  the  files  for  the  rea- 
son tbat  It  is  a  dopUcate  of  a  former  peti- 
tion which  has  been  adjudged  bad?  This 
question  was  touched  upon  but  not  decided 
In  an  opinion  by  Ju^  Lamm  In  the  case  of 
Dlener  v.  Star-Chronlde  Publishing  Co.,  132 
S.  W.  1143,  handed  down  by  this  division  of 
the  court  at  Its  last  term,  and  subsequently 
transferred  to  court  in  banc,  where  it  Is  now 
pending.  As  thwe  stated.  It  la  a  novel  point 
Counsel  for  neither  party  have  cited  any  ao- 
tborlty  bearing  upon  the  proposition,  and  aft- 
er a  dlllgrat  search  we  have  been  unable  tc 
find  any.  Bat  looking  at  the  proposition 
from  a  common-sense  standpoint,  I  am  un- 
able to  see  any  valid  objection  that  can  be 
urged  against  that  practice.  If  the  original 
petition  was  bad  tor  duplldty  and  stricken 
out  for  that  reason,  and  if  the  plaintiff  should 
refile  it  or  a  duplicate  thereof,  why  should 
not  that  question  be  considered  adjudicated, 
and  the  dead  and  worthless  paper  be  strick- 
en from  the  file  on  motion  calling  the  court's 
attention  to  that  fact?  I  most  confess  I  am 
unable  to  see  any  good  reason  for  denying 
that  plain  and  sensible  remedy.  By  thia 
means  plaintiff  would  be  barred  from  filing 
a  duplicate  and  compelled  to  file  an  amended 
petition  according  to  the  leave  granted  by  the 
court ;  but  ^  he  may  persist  In  filing  dupli- 
cates, there  Is  no  way  to  stop  that  useless 
and  dilatory  practice  short  of  adjudicating 
the  same  question  over  three  times  under  sec- 
tion 613,  and  then  enter  Judgment  for  defend- 
ants tmder  section  623,  as  wag  done  in  the 
case  at  bar,  which  took  from  September  22, 
1903,  to  Marcb  22,  1907,  nearly  four  years, 
for  defendants  to  have  this  Judgment  of  dis- 
missal entered  under  said  sections  of  the  stat- 
ute. The  court  has  the  inherent  power  to 
compel  obedience  to  Its  orders,  and,  when  It 
gave  appellant  leave  to  file  an  amended  peti- 
tion 1b  the  cause,  that  did  not  mean  leave  to 
reflle  the  one  adjudged  bad  or  a  duplicate 
thereof.  By  such  disobedience  of  the  court> 
order  appellant  was  in  default  snd  the  court 
had  the  Inherent  power  to  so  hold  and  strike 
from  the  flies  the  dead  petition,  and  refuse 
to  grant  further  leave  to  file  an  amended  pe- 
tition, as  contemplated  by  said  sectim  613, 
which  requires  the  court  to  grant  such  leave 
where  an  amended  petition  has  In  fact  been 
filed  In  porauance  to  the  court's  order;  Init 
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-no  snch  requlreoent  Is  made  of  the  coart 
•wbere  Ite  order  Is  disobeyed  by  flUng  a  du- 
idlcate  and  not  an  amoided  petition.  Clear- 
ly there  should  be  some  shorter  mode  of 
bringing  sach  matter  to  a  determination,  and 
at  the  same  time  to  avoid  sncb  Tezattous  and 
absolutely  nseless  litigation. 

We  are  ther^ore  of  the  opinion  that  the 
ooortpropOTly  struck  out  the  so-called  amend- 
ed petitions,  because  th^  were  not  In  fact 
but  In  reality  dnpllcatee  of  the  .original  one 
which  was  stricken  out  on  motion. 

2.  It  is  next  Insisted  by  counsel  for  appel- 
lant that  Judge  Brumback,  the  judge  who  ad- 
Judged  the  first  amended  petition  bad.  com- 
mitted reversible  error,  for  the  following  rea- 
sons: When  the  second  motion  came  on  for 
hearing,  before  Judge  Brnmback,  the  same 
was  duly  argued  and  submitted.  Subse- 
quently, In  passing  upon  the  motion,  the 
Judge  stated  that,  while  the  court  would  pass 
iq)on  the  motion  (the  law  of  which  was 
quite  obvious),  the  court  would  not  hear  the 
main  Issues  in  the  case,  for  the  reason  that 
the  court  was  prejudiced  against  the  plain- 
tiff, Scott  Thereupon  the  court  struck  out 
the  petition,  but  gave  the  plaintiff  10  days 
in  which  to  file  an  amraided  petition,  and 
transferred  the  cause  to  Judge  Park's  divi- 
sion of  the  court  Appellant  neither  filed 
an  application  for  a  change  of  venue  from 
Judge  iBruinback,  nor  asked  leave  to  file  one 
on  account  of  his  prejudice.  Notwithstand- 
ing that  omission,  counsel  for  appellant 
strenuously  argues  that  Judge  Brnmback  err- 
ed In  not  granting  him  a  change  of  venue. 
Many  cases  are  cited  in  support  of  this  con- 
tuition,  but  upon  an  examination  we  find 
that  each  and  every  one  of  them  were  based 
upon  formal-  apidicatlons  for  a  change  of 
venue;  and  they  are  for  that  reason  not  In 
point  However,  two  of  the  very  cases  coun- 
flel  for  appellant  rely  upon  (Levin  r.  Met, 
140  Mo.  630.  41  8.  W.  068,  and  Kansas  City 
V.  Kansas  City  et  al.,  118  Mo.  620,  24  8.  W. 
478)  in  unequivocal  terms  hold  that  although 
the  ruling  on  an  application  for  a  change  of 
venue  was  erroneous,  neverthdess,  **when  de- 
fendant appeared  to  the  suit  In  tiULt  (the  sec- 
ond) court,  its  Jurisdiction  was  complete.^ 
While  Judge  Brumback's  conduct  may  have 
been  sufficient  ground  np<m  which  to  base  an 
application  for  a  change  of  venue,  yet  no 
such  application  was  in  fact  made.  And  this 
court,  in  the  case  of  Eudaley  v.  Kansas  City 
Co.,  186  Mo.  404,  85  fi.  W.  808,  said  that 
"the  right  to  a  change  of  venne  comes  only 
from  the  statute.  It  can  be  granted  l)y  the 
court  only  when  the  party  applying  brings 
his  case  within  the  scope  of  the  meaning  of 
the  statute."  There  is  no  statute  which  re- 
quires a  Judg^  feelli]«  or  expressing  himself 
as  prejudiced  against  the  personality  of  a  liti- 
gant, who  is  by  that  act  absolutedy  disqual- 
ified to  hMr  any  portion  of  any  cause. 

There  are  expressions  In  a  case  cited  by 
counsid  for  appellant  which  on  the  surface 


seem  to  lend  otdor  to  bl«  xmltlon ;  but,  w&en 
analysed,  ev^  that  color  is  dissipated.  That 
case  is  Guy  t.  Railroad,  107  Mo.  174,  loa 
cit  181,  98  a  W.  942.  and  the  language  re- 
ferred to  Is  as  foUowe:  'It  would  seem  tbat 
a  court  against  whom  so  grave  a  charge  as 
tbat  of  partiality  is  made  (however  frivolous 
or  taiMB  the  charge  might  be  denned)  vroold 
gladly  avail  Itself  of  an  (^portunlty  to  be 
freed  from  trying  a  cause,  the  trial  of  whicb 
might  be  connected  with  such  serious  Impa- 
tation.*  The  conclusiveness  of  the  affidavit 
of  the  party  making  the  charge  against  tbe 
Judge  follows  from  the  very  necessity  of  the 
case,  but  that  necessity  does  not  exist  in  ref- 
erence to  the  chaise  of  prejudice  against  the 
other  Judges."  By  reading  tbat  case  it  will 
be  seen  that  a  formal  application  for  a 
change  of  venue  was  filed  therein,  and,  there- 
fore, what  was  there  said  related  to  that  ap- 
plication. But,  as  stated  by  counsel  for  re- 
spondents. "We  fall  to  see  ttut  tiie  expres- 
sion that  under  certain  circumstances  a  Judge 
*would  gladly  free  hlmseir  is  equivaloit  to 
a  statement  that  the  Judge  must  free  him- 
self, or  that  the  Judge  is  disqualified,  or  that 
(where  the  right  of  the  complainant  is  pure- 
ly statutory)  a  change  must  be  granted  In  a 
case  not  provided  for  by  statute  at  all.**  This 
Inslstrace  is,  therefore,  decided  against  the 
appellant 

rinding  no  error  in  tlte  record,  the  Judg- 
ment should  be,  and  the  same  is  hoeby,  af- 
firmed. 

VALLIANT,  J.,  concurs.    LAMM.  P. 
and  GBATB8,  3^  concnr  in  aqparate  opinion. 

OBAVBS,  J.  I  fully  concur  in  the  result 
reached  by  Judge  WOODSON  in  this  case. 
Further  I  concur  in  all  that  he  says  therein 
except  the  following  remarks:  "The  record 
simply  shows  that  these  motions  were  sus- 
tained, and.  In  the  absence  of  any  statem^t 
to  the  contrary,  this  court  must  presume  that 
the  circuit  court  sustained  the  motion  for 
both  grounds  stated  therein.  To  hold  other- 
wise would  almost  be  equivalent  to  overrul- 
ing the  motions,  for  the  reason  that  there  la 
nothing  contained  In  this  record  which  shows 
upon  which  ground  they  were  sustained.  We 
cannot  say  ttie  ruling  of  tbe  court  was  baaed 
upon  the  first  ground  assigned  and  not  upon 
the  second,  and  vice  versa;  consequently,  as 
before  stated,  we  must  presume  tbat  tbe  mo- 
tions  were  sustained  tn  both  reasons  tbece- 
in." 

These  motions  were  bottomed  upon  two 
grounds,  as  stated  in  the  principal  opinion. 
The  record  ent^  simply  redtes  tbat  wmeh 
motions  wwe  sustained.  But  from  this  It  la 
not  presumed  tbat  the  court  sustained,  the 
motion  upon  both  grounds.  A  motion  to 
strike  out  a  petition  may  oontabk  many 
grounds,  or  at  least  several  gromidsL  If  the 
court  finds  one  ground  to  be  wtfl  taken,  then 
tbe  motion  should  be  sustained;  bnt  becauae 
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the  motion  la  sostalned,  and  record  entrj 
made  tbereof.  It  raises  no  presumption  that 
the  coart  had  sustained  each  separate  ground 
of  the  motion.  Of  course  there  might  be  a 
preenmptlon  that  the  court  had  considered 
all  grounds  of  the  motion;  but,  when  we  con- 
sider that  under  the  law  it  was  the  duty  of 
the  court  to  sustain  the  motion  if  one  ground 
was  good,  it  will  not  do  to  say  that  there  Is 
a  presumption  that  the  court  sustained  al! 
of  the  grounds  of  the  motion.  In  motions  of 
this  character,  the  law  does  not  require  the 
court  to  point  out  the  ground  upon  which  ft 
is  sustained.  It  is  sufficient  for  the  court 
to  say  that  the  motion  is  sustained,  and,  if 
there  be  any  one  good  ground  in  the  motion, 
the  judgment  nisi  will  be  sustained. 

Even  considering  motions  for  new  trial, 
where  we  have  a  statute  requiring  the  court 
to  designate  the  ground  upon  which  the  mo- 
tion Is  sustained.  If  sustained  at  all,  yet  we 
bold,  in  cases  where  the  court  has  failed  so 
to  designate,  that,  if  there  is  one  good  groxmd 
In  the  motion,  the  action  of  the  court  will 
be  sustained  here,  although  the  court  failed 
to  designate.  Not  only  so,  but  if  the  court 
does  designate,  and  we  find  that  the  ground 
designated  is  not  a  good  ground,  yet  if  we 
further  find  that  in  such  motion  there  is  a 
good  ground,  the  action  of  the  court  nisi  will 
be  upheld  here. 

In  the  case  at  bar  tjoth  grounds  of  the 
motion  were  well  taken,  and  the  action  of 
the  trial  court  could  well  be  sustained  upon 
either.  The  objection  I  have  to  the  portion 
of  the  present  (pinion  quoted  above  Is  that 
It  announces  that  we  should  predhme  that 
the  court  nisi  had  sustained  each  ground  of 
the  motion,  in  this  I  think  the  opinion  la  In 
error,  but  otherwise  It  Is  correct 

«LAMM,  P.  J.,  concnn. 


STATE  ex  rel.  SPRING  RIVEE  ELECTRIC 

POWER  CO.  V.  THURMAN,  Judge. 
(Supreme  Court  of  Missonri.    Dec.  17,  1910. 
Rehearing  Denied  Dec.  81,  1910.) 

1.  OoimnuAiTOx   (|  49*)  —  CoNDmoifs  ok 

Geawtiito— Patkent  ot  Costs. 

The  circuit  court  has  power  to  Imoose,  as 
a  condition  to  the  giantlni;  of  a  continuance 
of  a  cause  wUdi  has  stood  on  the  docket  for 
about  five  years  and  has  been  repeatedly  cod- 
tinaed,  that  the  plaintiff  pay  the  accrued  costs 
at  least  10  days  before  the  be^nning  of  the 
next  tenot  and  in  default  of  such  payment  that 
the  cause  stand  as  dismissed. 

[Ed.  Note.— For  other  casea  see  Continuance, 
Cent  Dig.  II  148-145;  DMTblg.  |  49.*] 

2L  COirriNUAITOB    (}    49*)— COITDmONB  ON 

OaAimRQ — Patueitt  of  Costs. 

Plaintiff  by  accepting  a  continuance  there- 
by accepted  the  condition  ImiMiBed  by  the  order 
for  continQanc&  that  coats  be  paid  at  least 
10  days  before  the  beginning  of  the  next  term  of 
court  or  that  the  cause  stand  as  dismlssecl. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  II  148-145;  Dec.  Dig.  |  49.*] 


3.  Appeal  and  Ebbob  (|  106*)  —  I^ofiUOMI 
Review ABLB—DisHissAi.  or  Cause. 

An  appeal  will  Ue  from  an  order  dismissing 
a  cause. 

[Ed.  Note.— For  oUier  eases,  see  Appeal  and 
Error,  Gent  Dig.  H  717-723;  Dec  Dig.  | 
lOB.*] 

4.  Mandamus  <{  4*)— Natube  and  Gbounds 
— Remedy  bt  Appeai,  ob  Ebbob— Effect. 

The  existence  of  a  remedy  by  appeal  or 
writ  of  error  on  the  dismissal  of  a  cause  pre- 
dudes  the  remedy  by  mandamus  to  the  judge  to 
reinstate  the  cause. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  9-34 ;  Dec.  Dig.  |  4.*] 

In  Banc.  Original  proceeding  In  manda- 
mus by  the  State  <m  the  relation  of  the 
Spring  River  Electric  Power  Company  against 
Berry  G.  Thnrman,  Judge  of  the  Twenty- 
Sixth  judicial  circuit.  Peremptory  writ  de- 
nied. 

This  is  an  original  proceeding  by  manda- 
mus brought  In  this  court  against  the  re-, 
spondent,  as  judge  of  the  circuit  court  of 
Barton  county,  to  compel  the  reinstatement 
of  the  case  of  the  Spring  River  Electric 
Power  Company  against  H.  J.  Mink  and  Al- 
bert Rich,  which  was  dismissed  for  failure 
to  comply  with  an  order  of  the  court  to  pay 
certain  costs  mentioned  therein.  An  alterna- 
tive writ  was  issued,  and  In  due  course  re- 
spondent  made  and  filed  his  return  thereto. 

The  petition  for  the  writ  Is  as  follows 
(formal  parts  omitted): 

"Comes  now  the  above-named  relator,  and 
respectfully  represents  and  shows  to  this 
honorable  court: 

"That  the  Spring  River  Electric  Power 
Company  Is  now,  and  at  all  of  the  dates  and 
times  hereinafter  mentioned  was,  a  corpora- 
tion duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Missouri. 

'*That  the  respondent,  the  Honorable  B.  G. 
Thnrman,  Is  a  duly  elected,  qualified,  and 
acting  judge  of  the  circuit  court  within  and 
for  Barton  county,  state  of  Missouri. 

"That  on  or  about  the  10th  day  of  Janu- 
ary, 1910,  and  for  a  long  time  prior  thereto, 
there  was  then  and  there  pending  in  the  hon- 
orable the  circuit  court  of  Barton  county. 
Mo.,  a  certain  action  entitled:  'The  Spring 
River  Electric  Power  Company,  Plaintiff,  v. 
Lavlna  Mink,  as  Administratrix  of  the  Es- 
tate of  H.  J.  Mink,  Deceased,  and  Albert 
Rich,  Defendants,'  numbered  2,060,  which 
said  action  was  for  actual  and  exemplary 
damages,  $7,500  actual,  and  $5,000  exemplary, 
damages,  respectively,  instituted  by  said  re- 
lator, the  Spring  River  Electric  Power  Com- 
pany, as  plaintiff  against  said  H.  J.  Mink  and 
Albert  Rich,  as  defendants,  tn  the  circuit 
court  of  Jasper  county,  Mo.,  on  or  about  the 
3lBt  day  of  May,  1905,  thereafter  transferred 
to  the  circuit  court  of  Barton  county.  Mo.,  on 
a  change  of  venue,  and  during  the  pendency 
of  such  suit  the  said  H.  J.  Mink  having  died, 
his  duly  appointed,  qualified,  and  acting  ad- 
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mlnlstntrlx  wu  thereapon  made  a  party  de- 
fendant to  lald  catue,  and  both  of  said  de- 
fendants, LaTlna  Mink,  as  admlnlatratrlz  of 
the  estate  of  said  H.  J.  Mink,  deceased,  and 
said  Albert  Bldi,  filed  their  separate  answers 
in  said  cause,  and  the  plaintiff  baring  filed 
its  reply  thereto,  and  said  cause  stood  proper- 
ly tot  trial  at  the  January,  1910,  term  of 
said  drcuit  court  of  Barton  county,  Mo. 

"That  on  said  lOtb  day  of  January,  1910, 
same  being  on  the  first  day  of  the  January, 
1910,  term  of  said  circuit  court  of  Barton 
county.  Mo.,  the  sold  relator,  the  Spring  Riv- 
er Electric  Power  Company,  as  plaintiff  In 
said  canse,  caused  to  be  filed  In  the  office  of 
the  derk  of  the  circuit  court  of  said  Barton 
county,  Mo.,  an  application  for  a  continuance, 
by  reason  of  the  Berlous  illness  of  one  James 
J.  Hltt,  Esq.,  a  duly  licensed  and  practldog 
attorney  of  Kansas  City,  Mo.,  and  attorney 
of  record  for  said  plalntiUf,  whldi  said  ap* 
plication  for  a  continuance  was  presented  to 
said  drcolt  court  by  one  J.  B.  McOtlvray, 
Eaq^  a  duly  licensed  and  practicing  attorney 
of  lAmar,  Mo.,  at  request  of  H.  H.  McCluer, 
Esq.,  one  of  the  attorneys  for  plaintiff;  that 
said  application  for  a  continuance  was  taken 
up,  consldeTed,  and  sustained  by  the  respond- 
ent, the  Judge  of  said  circuit  court  of  Barton 
county,  on  sold  10th  day  of  January,  1910,  by 
the  followlsg  order  on  the  Judge's  docket;  to 
wit: 

"  'Order  of  Court.  Plaintiff  filed  applica- 
tion for  a  continuance.  Canse  continued  on 
application  of  the  plaintiff  and  at  plaintiff's 
costs,  and  ordered  that  if  the  costs  of  the 
term  are  not  paid  ten  days  before  the  next 
term  of  this  court,  the  same  to  stand  dismiss- 
ed for  want  of  prDsecntloo.* 

"That  thereupon,  and  by  virtue  of  said 
aforesaid  order  court,  the  clerk  of  said 
court  entered  the  following  order  of  record. 
In  Circuit  Court  Records  Na  6,  of  Barton 
county,  at  pages  613  and  614,  to  wit: 

"'January  10,  1910.  Now  comes  on  for 
final  hearing  and  determination  the  ai^llca- 
tlon  of  plaintiff  for  continuance  heretofore 
filed  herein,  and  the  same  being  seen,  heard 
and  duly  considered  by  the  court,  Is  by  the 
court  sustained  and  the  court  (cause)  Is  here- 
by continued,  at  plaintiff's  cost,  and  all  costs 
of  this  term  of  court  is  hereby  taxed  against 
plaintiff,  and  it  is  further  ordered  by  the 
court  In  sustaining  said  application  for  con- 
tinuance that  the  plaintiff  pay  all  costs  of 
this  term  of  court  herein,  taxes  v.  plaintiff  on 
or  before  ten  days  before  the  first  day  of 
next  term  of  this  court;  and  If  the  said  plain- 
tiff does  not  pay  such  costs  <m  or  before  tea 
days  befbre  the  next  term  of  this  court,  then 
thla  cause  Is  to  stand  dismissed  for  want  of 
prosecution.* 

"That  thereafter,  on  or  about  the  4th  day 
of  April,  1910,  the  cleA  of  said  circuit  court 
of  Barton  conntr  attempted  to  dismiss  said 
cause,  as  pw  the  prerloiis  order  of  the  court, 
nuda  oa  said  10th  day  of  January,  1910. 

**Tbat  neither  of  the  officers,  agmtr  nor 


attorneys  of  the  Spring  Biver  Electric  Power 
Company  had  any  knowledge  or  notice  of 
sudi  conditional  order  baring  been  attached 
to  said  order  granting  a  continuance,  nntll 
the  9th  day  of  April,  191Q,  when  they  were 
so  Informed,  by  telegram,  from  J.  D.  Ebirris, 
Esq.,  one  of  the  attorneys  for  said  defend- 
ants, and  that  the  said  J.  B.  McGUvray  bad 
no  knowledge  of  snch  conditional  order  bar- 
ing been  rend^ed  by  tlie  court  until  the  10th 
day  of  April,  1910. 

"That  during  all  of  said  dates  and  times, 
from  the  7th  day  of  May,  1906,  and  up  to 
the  time  of  the  filing  of  this  petition,  there 
was  on  file  In  the  office  of  the  derk  of  tbe 
drcuit  court  of  said  Barton  county,  a  good 
and  Buffldent  bond  for  costs  in  said  cause, 
and  that  no  fee  bill  Issued  against  the  plain- 
tiff and  the  sureties  <m  sndi  cost  brad  on 
such  term  bUl. 

"That  thereafter,  on  the  11th  day  of  April. 
1910,  same  being  on  the  first  day  of  tbe  reg- 
ular April,  1910,  term  of  said  drcuit  court, 
the  said  relator  as  plaintiff  caused  to  be  filed 
in  the  office  of  the  derk  of  the  drcuit  court 
of  said  Barton  count;,  a  motion  to  set  aside 
such  pretended  order  of  dismissal,  and  relo- 
Btate  said  canse  and  set  the  same  down  for 
trial  at  some  subsequent  day  of  said  April 
term  (snch  trial  harlng  beoi  prerlODSly  set 
down  for  trial  on  Monday,  tbe  lltSi  day  of 
April,  l(aO),  for  tbe  following  reasons,  to  wit: 

"First  Because  the  court  was  wholly  with- 
out Jurisdiction  or  power  to  attadi  to  sudi 
order  of  continuance,  at  coet  of  the  plaintiff, 
a  proviso  that  unless  the  cost  of  such  contin- 
uance be  paid  on  or  before  ten  days  before 
the  next  term  of  this  court;  tlien  this  a^ion 
should  stand  d*—"'— ^  tor  want  of  prosecu- 
tion. 

"Seoond.  Because  during  all  of  said  dates 
and  times  there  was  a  good  and  anflldrat 
bond  for  costs  filed  in  said  cause,  and  no  fee 
bill  was  Issued  by  the  derfc  of  said  court 
against  the  plaintiff  and  the  sureties  tm  such 
bond,  on  account  of  such  continuance. 

"Third.  That  the  pretended  act  or  acts  of 
the  deA  of  this  court,  on  or  about  ttie  4th 
day  of  April,  1010,  In  attempting  to  dismiss 
said  eanae^  was  without  authority  of  law. 
null  and  TOld,  and  an  attempt  by  a  ministe- 
rial officer  to  nerdse  functions  of  a  Judicial 
officer. 

"Fourth.  Because  the  plaintiff,  nor  any  of- 
ficer, agent,  or  attorn^  of  sudi  corporation, 
had  any  knowledge  or  notice  of  sodi  omdl- 
tional  order  baring  been  made,  until  tbe  9th 
day  of  April,  I&IO,  and  after  sudi  pretended 

d<MWi—Sl. 

"Fifth.  Because  there  could  be  no  ground 
for  the  dismissal  of  sudi  cause  for  want  of 
iwosecution,  daring  racati<m. 

"Sixth.  Because  no  dismissal  of  said  cause 
tor  tailnre  to  pay  the  ooefs  of  endi  oontlnu- 
onoe  could  be  made  in  vacation  of  this  (dc^ 
cult)  court 

"WUdi  said  motion  was  accompanied  by  tbe 
affldarlta  of  Frank  O.  Cheaney,  J.  B.  McGU* 
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vra7>  uid  Frans  B.  lindqilst,  attached  there- 
to and  made  a  part  of  such  motion,  a  copy  of 
whldi  said  motion  and  affidavits  are  here- 
unto annexed,  marked  Exhibit  A,  and  made 
a  part  of  thla  petition. 

"That  thereafter  on  the  first  day  of  the 
AprU  term.  1910,  of  said  circuit  coart,  to  wit, 
on  the  nth  daj  of  April,  1910,  said  motion 
came  r^ularly  on  for  hearing  and  deter- 
mination before  said  respondent,  as  jndge 
of  said  court,  supported  by  such  affidavits 
aforesaid,  and  without  any  affidavit  or  ev- 
idence, or  argimient  in  opposition  to  snch  mo- 
tion by  the  attorneys  for  the  defendants,  the 
said  respondent  willfully,  unlawfully,  and  ar- 
bitrarily overruled  snch  motion  and  refused 
to  permit  the  plalntUf  to  further  prosecnte 
such  civil  action  for  damages. 

"That  no  appeal  lies  from  such  order,  and 
no  writ  of  error  can  l^Uy  issue  by  reason 
of  such  wrongful  and  arbitrary  orders,  and 
tliat  the  relator,  by  reason  thereof,  has  no 
adequate  remedy  at  law. 

"That  it  is  the  duty  of  the  respondent  to 
try,  bear,  and  determine  such  cause  upon  its 
merits,  In  order  that  justice  and  equity  may 
be  done  In  the  premises  In  accordance  with 
law. 

"Wherefore,  r^tor  prays  that  an  alterna- 
tive writ  of  mandamus  may  Issue,  directed  to 
said  B.  O.  Thunnan,  Judge  of  said  court, 
commanding  him  to  set  aside  such  pretended 
order  of  dismissal  and  r»et  snch  cause  down 
for  trial  and  proceed  to  hear,  try,  and  de- 
termine the  same,  or  show  cause  before  this 
bonorable  court  why  a  peremptory  writ  of 
mandamus  should  not  issue,  and  for  such 
other  and  further  relief  as  to  this  honorable 
court  may  seem  just  and  equitable  in  the 
premises,  and  your  relator  will  ever  pray," 
«tc. 

Certain  affidavits  in  support  of  the  petition 
were  filed  therewith.  Since,  however,  the  re^ 
later  demurred  to  the  return,  which  admits 
the  facts  to  be  as  stated  therein,  it  becomes 
vniiAcessary  to  furth^  notice  said  affidavits. 

The  alternative  writ  is  not  abstracted. 
Since,  however,  the  respondent  makes  no 
point  on  account  of  that  omission,  we  will 
treat  the  writ  as  conforming  te  the  petition, 
and  pais  that  question  without  further  com- 
ment. 

The  return  of  respondent  1>  as  follows 
<formal  parts  omitted: 

"And  now  comes  Om  said  Berry  O.  Thur- 
man,  judge  of  the  Twoity-Slxth  judicial  cir- 
cuit ot  Missouri,  and  for  retnm  to  the  writ 
of  mandamus  heretofore  issued  In  this  case, 
aays  that  said  relator  ought  not  to  have  its 
writ  of  pwemptevy  numdamus,  and  for  rea- 
son Oierefya, 

"Admlto  that  the  Si»ing  Btver  XSectrlc 
Power  Cominny  Is  a  corporation,  as  alleged 
In  rotor's  petition  and  the  alternative  writ 
of  mandamus  her^n. 

"Admits  that  the  reiqKrtiden:^  Berry  O. 
Thnrman,  ii  the  dalr  elected,  qnallflad,  and 


acthag  Judge  of  Uie  circuit  court  of  Barton 
county,  Mo. 

"Admits  that  the  action  entitled,  the  'Spring 
River  Electric  Power  Company,  PlalntlCt,  v. 
Lavina  Hlnk  et  aL,  Defendants,'  referred  to 
In  relator's  petition,  was  filed  in  the  Jasper 
circuit  court  on  or  about  the  Slst  day  of 
March,  1905,  and  was  pending,  on  change  of 
venue  therefrom,  in  the  circuit  court  of  Bar- 
ton county.  Mo.,  with  the  parties,  pleadings, 
and  Issues  therein,  as  alleged  In  said  writ 

"Admits  that  plaintiff  in  said  suit  made 
application  for  continuance  therein  on  the 
first  day  of  January,  1910,  term  of  said  Bar- 
ton circuit  court,  and  that  the  respondent,  as 
judge  of  said  circuit  court,  sustained  said 
application  as  alleged  in  said  writ,  by  the  or- 
der of  record  of  said  court  therein  set  out, 
and  admits  said  docket  entry  and  record  en- 
try are  therein  correctly  stated. 

"Admits  that  plaintiff  In  said  suit  filed  Its 
motion  In  said  circuit  court  to  reinstate  said 
cause,  on  the  first  day  of  the  April,  1910, 
term  of  said  court,  admits  said  motion  Is  cor- 
rectly set  out  in  the  writ,  and  admits  that 
the  r^qjwndent,  as  such  judge  of  said  court, 
overruled  said  motion. 

"Denies  that  on  the  4th  day  of  AprU,  1910, 
or  at  any  other  tUoB,  the  clerk  of  said  cir- 
cuit court  of  Barton  county  attempted  to  dis- 
miss said  catise. 

"Denies  that  the  officers,  agents,  or  attor- 
neys of  the  Spring  River  Electric  Power 
Company  had  no  knowledge  or  notice  of  the 
aforesaid  conditional  order  of  continuance 
until  the  9th  day  of  April,  1910.  and  avers 
said  J.  B.  McGIlvray  was  present  when  said 
conditional  order  was  made  by  respondent  as 
jut^e  of  the  circuit  court  of  Barton  county, 
and  the  same  was  pubUdy  announced  from 
the  beach  by  respondent. 

"Respondent  further  aoBwerii^  to  said  pe- 
tition, denies  each  and  every  allegation  there- 
in contained  not  hereinbefore  admitted  to  be 
true. 

"Respondent  for  furtiier  answer  and  re- 
tnm to  the  writ  hemn  states  that  the  said 
case  of  Spring  Blver  Blecblc  Power  Compa- 
ny V.  Mink  et  al.,  referred  to  in  relator's  pe- 
tition, came  to  tiie  dicnit  court  of  Barton 
count?  on  (diange  of  venue  from  the  circuit 
court  of  JaspOT  county,  on  application  of  the 
plaintiff  therein  on  ttw  27th  day  of  Novem- 
ber, VBOS,  and  thereafter  remained  on  the 
docket  of  said  Barton  idrcnlt  court  without 
due  prosecution  thereof  on  the  part  of  the 
plaintiff  therein  niUU  and  except  t^aintlS 
filed  its  said  motion  to  reinstate  said  cause ; 
that  on  account  of  idalntUTa  failure  to  prose- 
cute said  action  as  aforesaid,  respondent  as 
the  judge  of  the  said  circuit  court,  did,  from 
term  to  term  thereof,  repeatedly  warn  coun- 
sd  for  plaintiff  that  unless  plaintiff  was 
ready  for  trial  and  tried  Ite  said  cause  at 
the  then  next  term  of  said  court,  same  would 
be  dismissed  for  tellure  to  prosecute  audi 
suit;  that  notwithstanding  the  admonltlou  of 
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reepondent  Judge  of  said  conrt  In  that  behalf, 
plaintiff  failed  to  duly  prosecute  Bald  suit 
and  Bought  contlDaances  therein;  and  the  re- 
spondent judge  of  said  circuit  court  did  grant 
plaintiff  contlnuanceB  therein,  term  by  term, 
up  to  and  Including  the  conditional  contln- 
oance  aforesaid. 

"That  said  case  was  set  for  trial  on  Mon- 
day, the  first  day  of  September  term,  1909, 
of  said  court,  end  on  that  day  defendants  ap- 
peared In  court  with  their  witnesses  and 
counsel,  and  when  said  case  was  called  by 
respondent  for  trial  in  its  due  order  on  the 
docket,  defendants  announced  ready  and  de- 
manded trial,  d^endant  Rich  having  come, 
as  the  respondent  judge  of  said  court  was 
then  credibly  informed,  and  as  be  then  and 
now  Terily  helierea,  from  CloTis,  N.  M.,  where 
said  Rich  was  engaged  in  business,  to  lAmar, 
Bartcm  county,  Ifo^  for  the  sole  purpose  of 
attending  the  trial  ct  and  defending  said  ac- 
tion; that  plaintiff  also  appeared  at  that 
time  in  said  case,  and  made  application  for 
a  continaance  tb^dn  on  the  ground  of  snr- 
prise  at  the  amended  answers  filed  by  de- 
fendants on  said  df^;  tliat  tlierenpon  re- 
Bpondmt  stated  Uiat  said  case  wonld  be  re- 
set for  trial  on  Friday,  the  17th  day  of  Sep- 
tember of  said  September  term  of  court,  and 
announced  the  continuance  of  the  case  until 
that  day ;  tbut  thereafter,  and  on  the  same 
day,  being  the  first  day  of  said  term,  coun- 
sel for  plaintiff  urged  that  {dalntlff  could  not 
get  ready  for  the  trial  of  said  case  at  said 
September  term,  stating  as  reason  therefor 
that  J.  L.  Morton  was  a  materiid  witness  for 
plaintiff  In  the  trial  ot  said  case,  and  claim- 
ing that  the  whereabouts  of  said  witness 
was  unknown  to  plaintiff  and  its  counsel  at 
that  time,  and  on  that  account  th^  were  un- 
able to  secure  his  presence  at  that  term ;  that 
defendants  opposed  the  continuance  of  the 
case  over  the  term,  alleging  their  preparation 
for  trial  and  the  bringing  of  said  Rich  from 
New  Mexico  for  the  sole  purpose  thereof, 
and  InslBted  that  the  case  be  tried  during 
said  September  term  of  court;  that  not- 
withstanding the  inconvenience  occasioned  to 
defendants  therein,  respondent,  as  such 
Judge,  sustained,  over  defendants'  protest, 
plalntUTs  application  for  a  continuance,  and 
thereupon  ordered  the  case  continued  to  the 
then  next  term  of  court,  or  the  same  would 
be  dismissed  for  failure  to  prosecute,  re- 
spondent then  and  there  admonishing  plaln- 
tifTs  attorneys  that  the  case  must  be  tried 
at  said  next  term  of  court;  that  neither  of 
defendants  nor  any  of  their  witnesses  resid- 
ed in  Barton  county,  Mo. 

"That  at  the  said  next  term  of  said  Bar^ 
ton  circuit  court,  the  same  being  the  Jan- 
uary, 1910,  term  thereof,  and  on  the  first 
day  of  said  term,  said  cause  being  set  for 
trial  on  said  first  day  thereof,  plaintiff  again 
appenred  in  said  court  and  filed  Its  applica- 
tion for  continuance  on  the  alleged  ground 
of  the  Illness  of  one  James  J.  Hitt,  of  coun- 


sel for  plaintiff,  a  copy  of  whldi  application 
Is  hereto  attached  and  marked  Exhibit  A  and 
made  a  part  of  this  return;  that  on  said 
date  defendants  again  appeared  In  court 
with  their  witnesses  and  counsel,  and  an- 
nounced ready  and  demanded  trial ;  that  said 
defendant  Rich  had  again,  as  the  respond- 
ent judge  of  said  court  was  tbea  credibly  In- 
formed, and  as  he  then  and  now  verily  be- 
lieves, come  from  Glovls,  N.  M.,  under  tfae 
same  circumstances  as  before,  to  Lamar,  Bar- 
ton county,  Mo.,  for  the  sole  purpose  of  at- 
tending the  trial  of  and  defmdlng  said  ac- 
tion ;  that  again,  over  the  protest  of  defend- 
ants' counsel  and  after  statement  of  the  fore- 
going facts  in  oppo^tlon  thereto  by  them, 
this  respondent,  as  Judge  of  said  Barton  cir- 
cuit court,  sustained  plaintiff's  said  applica- 
tion for  continuance,  by  the  conditional  or- 
der therefor,  hereinbefore  mentioned  and  set 
ont  In  relator's  petition,  and  then  and  there 
in  an  audible  tone  annoonced  the  order  and 
docket  entry  from  the  bench;  tiiat  J.  B.  Me^ 
Qilvray,  attorn^  at  law,  presented  said  ap- 
plication to  the  conrt  on  behalf  of  idalntlff, 
was  present  in  court  when  the  court  an- 
nounced its  dedston  on  said  an>llcatl<»i.  in- 
cluding the  condition  to  the  order,  that  platu- 
tUC  should  pay  the  costs  of  that  tmn  t«n 
days  before  the  ne^  term  and  on  plalntifl's 
failure  to  do  so  the  action  stood  dlsmlssedt 
the  defendants'  connMl  then  objecttav  to 
said  order  and  Insisting  tiiat  said  cause 
should  be  dismissed  for  want  of  prosecution ; 
that  this  respondoit  Uien  made  it  t^aln,  in 
the  presence  of  said  J.  B.  HcGllTray,  so  ap- 
pearing for  plaintiff  and  presenting  to  the 
court  plaintUTs  said  apjdlcatlon  for  otrnttn- 
uanee,  what  the  court's  action  was  on  the  ap- 
plication, and  agaba  publicly  amumnced  that 
said  order  must  be  complied  wiOi  or  the  case 
would  stand  dismlased,  and  that  irtaintlff  and 
plaintiff's  connsM  thai  and  there  had  due  no- 
tice of  the  actlcm  of  the  conr^  lor  public  an- 
nouncement and  oTdet  nude  in  the  docket,  in 
sustaining  said  application  tor  oonttnoance 
and  the  condition  upon  Trtildi  same  was 
granted. 

"Respondent  farther  states  that  ^aintiff 
did  not  comply  with  said  order. 

rrhis  answer  is  further  supported  by  the 
affidavits  of  H.  W.  Tlmmonds,  J.  D.  Harris, 
and  R.  B.  Casement,  hereto  attached  and 
marked  Exhibits  1,  2,  and  3,  respectively. 

"Wherefore,  respondent  alleges  that  be  has 
fully  performed  his  duty  In  the  premises, 
and  prays  that  he  be  discharged  with  bin 
costs." 

The  return  Is  duly  verified  by  Judge  Thur- 
man. 

Kxhlblt  A,  attached  to  said  return.  Is  a 
copy  of  plaintiffs  application  for  a  contin- 
uance filed  on  January  10,  1910,  on  the 
ground  that  James  J.  Hltt,  the  principal  at- 
torney for  the  plaintiff,  was  so  sick  that  he 
was  confined  to  his  house,  and  It  was  impos- 
sible for  him  to  attend  that  session  of  the 
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court,  wbldi  appUcation  was  mipported  by 
a  certlflcate  of  a  physician,  and  tnrthw  sta^ 
ea  that  H.  H.  McCIndl,  "who  mm  aaaoetated 
with  aoid  JAmes  J.  Hltt,  trat  was  not  famil- 
iar btmadf  with  all  the  facts  In  the  case  and 
was  not  pr^red  to  properly  try  the  same, 
and  was  nnable  in  the  short  time  since  said 
Jamea  J.  Hltt  was  taken  side  to  properly 
prepare  for  aald  trial. 

The  following  afDdaTlts  are  attadied  to 
such  retnrb,  and  made  a  part  thereof,  to  wit 
(formal  parts  omitted): 

"H.  W.  Tlmmonds,  of  lawful  age,  being 
Unit  duly  sworn,  on  his  oath  states  that  he  Is 
a  duly  licensed  and  practicing  attorney  at 
law,  residing  at  Lamar.  Mtssourl,  and  was 
one  of  the  attorn^  of  record  for  the  de> 
fendanto  In  the  case  of  the  Spring  Rlrer 
Blectrlc  Power  Co.  t.  Mink  M  al.,  hereto- 
ton  poidlng  In  tSie  Barton  coonty  drcnlt 
eonrt;  that  said  cause  came  to  said  Barton 
county  drcnlt  court  on  change  of  venue  from 
the  Jasper  coun^  drcnlt  court  on  the  27tb 
day  of  NoTember,  1906,  on  plaintiff's  appUca- 
Uon;  that  said  case  erer  since  thereafter 
pended  In  the  Barton  count?  circuit  court 
nnprbsecated  by  plalntltt:  that  defendants 
in  saM  case  prepared  tor  the  trial  of  said 
suit  at  the  SeptettibOT  tam,  1909^  of  the 
Barton  county  drcnlt  court,  having  takoi 
out  tfadr  BUt^Hmas  for  tli^  witnesses,  and 
appearing  in  said  court  on  the  first  day 
thereof  with  thdr  witnesses  prqured  for 
trial;  that  the  defendant,  Albert  Rich,  had 
come  from  Clovls,  New  iSiezUso,  Ua  the  sole 
purpose  of  attending  tlie  trial  of  said  case 
and  testifying  ther^  as  a  witness  bi  behalf 
of  defMidants,  said  Rldi  being  a  material 
witness  In  their  behaN  in  the  trial  thereof; 
that  jrtaen  the  respimdait,  Berry  Q.  Thur^ 
man,  called  said  case  for  trial  Is  Its  regu- 
lar course  on  the  docket  of  said  court,  plaln- 
tlfl  appeared  therdn  and  made  application 
for  a  oontlnvanoe  on  the  all^Eed  ground  of 
surprise  at  defendants*  answers  filed  tai  said 
case  <m  that  day ;  that  thoenpon  respondent 
stated  that  said  case  would  be  reset  for  trial 
at  a  lator  day  ot  said  term,  and  announced 
a  ccmtinnftnce  in  accordance  therewith ;  that 
thereafter,  and  on  tibe  same  day,  being  the 
first  day  of  said  term,  respondent  herein  at 
the  ai^catton.  Instance  and  roQuest  of 
plalnUtt  continued  said  case  over  the  term; 
that  defMidanfai'  connsd  protested  against 
respondait  heieln  granting  a  continuance 
over  the  term,  stating  to  respondent  at  the 
time  that  d^mdants  bad  gone  to  the  ex- 
pense of  pr^^arlng  for  trial  and  bringing  the 
defendant  Rich  from  Clovls,  New  Mexico, 
for  the  aoie  purpose  of  aald  trial,  and  that 
the  defendantt  vrete  desirous  of  having  said 
case  disposed  of  at  said  term ;  that  the  re- 
spondent at  the  time  ct  continuing  said  case 
then  snd  ttiere  admonished  plalntUTs  coun- 
sel that  unless  said  case  was  tried  at  the 
then  next  term  of  said  court  the  same  would 
be  dinalssed  fbr  want  of  prosecution ;  that 
at  the  usst  term  vt  said  coor^  behig  the 
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January,  1910,  term  thereof,  defendants  again 
prepared  fox  trial,  took  out  subpoenas  for 
thdr  witnesses,  and  again  had  defendant 
Rich  come  from  Clovis,  New  Mexico,  for  the 
sole  purpose  of  attending  the  trial  of  said 
case  and  testifying  therein  In  behalf  of  him- 
self and  his  codefendant,  he  being  a  material 
witness  for  them  in  the  trial  of  said  case; 
that  said  case  was  set  for  trial  on  the  first 
day  of  the  said  January,  1910^  term  of  said 
court ;  that  when  said  case  was  called  by  re- 
spondent In  Ito  regular  course  on  the  docket 
of  said  court,  defendants  in  said  suit  an- 
nounced ready  for  trial  and  demanded  s 
trial  thereof,  desiring  to  dispose  of  said  case 
at  said  term;  that  ttiereupon  plalatltf  aiH 
pea  red  in  court  and  again  filed  an  applica- 
tion for  continuance,  this  time  based  upon 
the  Illness  of  James  J.  Hltt,  one  of  the  at- 
torneys for  plaintiff  In  said  case;  that  said 
application  showed  upon  the  face  thereof 
that  E.  H.  McCluer  was  an  attorney  of  rec- 
ord for  plalntur  In  said  case;  that  defend- 
ante  opposed  the  application  for  continuance, 
Btetlng  to  respondent  herein  the  fact  of 
their  preparation  for  said  trial  as  aforesaid; 
that  respondent,  upon  taking  up  said  applica- 
tion and  hear^g  the  argumento  of  coons^ 
thereon,  sustained  the  same  on  omditlon, 
and  ordered  that  the  cose  be  continued  at 
plaintiff's  cost,  and  that  the  coste  of  the 
term  be  paid  1^  plaintiff  ten  days  b^Ore  the 
next  April.  1910,  term  of  said  Barton  coun- 
ty circuit  court;  and  on  plaintiff's  taUure  to 
pay  the  coste  on  the  aforemld  terms  the 
said  salt  stood  dismissed;  that  J.  B.  McGlI- 
vray.  attorn^  at  law,  appeared  in  the  said 
Barton  county  drcnlt  court  at  said  January 
term,  1910,  and  presented  said  application 
flor  continuance  for  the  plaintiff,  and  was 
presoit  in  court  wbm  flie  respondent  an- 
nounced his  decUdon  on  said  apidicatlou; 
that  re^Hmdent,  In  so  dolttft  then  and  there, 
in  an  andlUe  tone,  announced  the  orda  ot 
continuance  with  the  condition  thereof  made 
in  snstelnlng  said  application ;  that  after  en- 
tering the  minutes  ct  said  order  on  the 
Judge's  dodiet,  respondent  thereupon,  while 
said  J.  B.  McQllvray,  attorn^  as  aforesaid 
for  plaintiff,  was  present  In  said  court,  read 
the  entry  so  made  on  said  Judge's  do^et  In 
an  audible  tone  of  voice,  and  made  public 
announcement  of  the  order  made  as  afore- 
said, and  the  docket  mtry  therein,  the  de- 
fendante'  connsel  at  said  time  insisting  that 
said  case  should  be  dismissed  by  respond- 
ent for  want  of  prose  cotion. 

**AfBant  furthw  stetes  that  none  of  the  wit- 
nesses for  defendants,  nor  either  of  the  de- 
fendante,  resided  In  Barton  county  at  any  of 
the  times  aforesaid," 

"J.  D.  Harris,  «f  lawful  age,  being  first 
duly  sworn,  on  his  oath,  stetes  that  he  Is  a 
duly  licensed  and  practichig  attorney  at  law 
at  Carthage,  Missouri,  and  one  of  the  at- 
torneys of  record  for  defendants  in  the  case 
of  the  Spring  River  Electric  Power  Compa- 
ny V.  Mink  et  al.,  heretofore  pending  In  the 
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drcalt  court  of  Barton  county,  Missouri; 
that  said  case  was  originally  Instituted  in 
the  circuit  court  of  Jasper  county  on  tbe  Slat 
day  of  Hay,  1900,  and  on  tbe  27tli  day  of 
November,  1900,  was  removed  on  plaintUTs 
application  on  change  of  Tenue  to  the  circuit 
court  of  Barton  county,  Missouri ;  that  said 
case  thereafter  remained  on  tbe  docket  of 
said  Barton  county  circuit  court  without  due 
prosecution  thereon  on  the  part  of  tbe  plain- 
tiff and  without  effort  on  plalntlfTs  part  to 
bring  tbe  same  to  trial ;  that  term  after  term 
of  said  Barton  county  circuit  court  tbe  re- 
spondent. Berry  G.  Tburman,  repeatedly 
warned  counsel  for  plaintiff  that  unless  plain* 
tiff  was  ready  for  trial  and  tried  said  case 
at  the  then  next  term  of  said  cOnrt  same 
would  be  dismissed  for  failure  to  prosecute 
said  suit;  that  during  the  latter  part  of  AU' 
gust,  1909,  James  J.  Hltt,  attorney  of  record 
for  plaintiff  in  said  case,  notified  affiant,  as 
defendants*  attorney  that  plaintiff  would  ba 
ready  for  trial  and  would  try  said  case  at 
tbe  then  next  September  term  of  said  Barton 
county  circuit  court  to  be  held  on  the  13th 
day  of  September,  1909 ;  that,  relying  on  said 
representation  so  made  by  plaintUTs  said  at- 
torney, defendants  prepared  for  the  trial  of 
said  case  at  said  September  term,  caused 
their  wltnessQi  to  be  subpcenaed  therefor, 
and  this  affiant  wired  defendant  Albert  Rich 
at  Clovis,  New  Mexico,  where  said  Blch  was 
then  and  has  since  been  in  business,  tbe  said 
case  stood  for  trial  at  the  said  September 
term  of  said  Barton  county  circuit  court,  and 
directed  him  to  come  to  Lamar,  Missouri,  for 
the  purpose  of  attending  the  trial  thereof  and 
testifying  therein  as  a  witness  In  said  case 
In  behalf  of  lilmself  and  his  codefendant; 
that  in  reliance  on  the  statement  of  plain- 
tiff's said  counsel  as  aforesaid,  so  communi- 
<-ated  to  him  by  counsel  for  defendants,  de* 
fendant  Bi(A  came  to  Lamar  to  attend  the 
trial  of  said  case,  defendants  having  their 
witnesses  in  readbiess  to  proceed  with  the 
trial  thereof ;  that  when  said  case  was  duly 
■colled  by  respondent  for  trial,  the  defendants 
having  BO  prepared  therefor  announced  ready 
And  demanded  trial  of  said  case,  but  there- 
upon plaintiff  refused  to  go  to  trial,  and  filed 
Its  ai^llcatlon  for  a  continuance  on  the  alleg- 
ed .ground  of  surprise  at  defradants*  amend- 
•ed  answers ;  that  respondent  thereupon  stat- 
ed that  said  case  would  be  reset  for  trial  on 
Friday,  the  17th  day  of  September  of  said 
September  term  of  court,  and  announced  a 
-continuance  of  the  case  until  that  day ;  that 
thereafter,  and  on  the  same  day,  being  the 
first  day  of  said  term,  counsel  for  plaintiff 
urged  that  plaintiff  could  not  get  ready  for 
the  trial  of  said  case  at  said  September  term, 
assigning  as  reason  therefor  that  J.  L.  Mor- 
ton was  a  material  witness  for  plaintiff  in 
the  trial  of  said  case,  and  claiming  that  the 
whereaboute  of  said  witness  was  unknown  to 
plaintiff  and  Its  counsel  at  the  time,  and  on 
that  account  they  were  unable  to  secure  his 
(ireeenot  at  that  tenn;  that  defendants  op- 


posed the  ctmtlnnanee  of  said  case  oyer  tbe 
term,  alleging  their  preparation  for  trial,  and 
the  bringing  of  said  ftlch  from  New  Mezl<so 
for  the  sole  purpose  thereof,  and  Insisted  that 
the  said  case  be  tried  during  said  September 
term  of  court;  that  notwithstanding  the  in- 
convenience occasioned  defwdante  therein, 
respondent  at  tbe  instance  and  reqneat  of 
plaintiff,  and  over  defendants'  protest,  order- 
ed said  case  continued  to  the  then  next  term 
of  said  court,  reopondrat  thrai  and  there  ad- 
monishing plaintUTs  attorneys  that  the  case 
must  be  tried  at  the  said  next  term  of  court 
or  the  same  would  be  dismissed  for  want  of 
prosecution. 

"Affiant  further  states  that  on  December 
4,  1909,  he  received  a  letter  from  James  J. 
Hltt,  attorn^  for  plaintiff  In  said  case,  here- 
to attached  and  marked  Exhibit  A.  and  there- 
after, on  December  16,  1909,  received  a  fur- 
ther communication  from  said  James  J.  Hitt, 
hereto  attadied  and  marked  Elxhiblt  B,  both 
referring  to  said  snlt  at  Lamar,  In  which 
said  communications  plalntlfTs  said  attorney 
notified  defendants  that  said  case  would 
stand  for  trial  <m  the  first  day  of  January 
term,  1010,  and  therein  defendanta  were 
warned  to  be  ready  for  said  trial;  that,  re- 
lying upon  the  statements  so  made  by  plain- 
tUTs counsel,  and  desiring  themselves  to  have 
said  case  dlQ>osed  of,  defendanta  again  took 
out  subpoenas  for  their  wltneeses  and  made 
all  due  preparations  for  trial,  said  Blch  again 
coming  from  Clovis,  New  Mexlcf^  for  the  sole 
purpose  of  attending  the  trial  of  said  case 
and  of  testifying  therein  as  a  wltneas  In  his 
own  behalf  and  that  of  his  codefendant,  said 
Rich  being  a  material  witness  in  the  trial 
thereof;  that  after  defendanta  had  gone  to 
the  expense  of  preparing  for  said  trial,  as 
aforesaid,  and  after  said  Rich  had  come  from 
Clovis,  New  Mexico,  for  tbe  sole  purpose 
aforesaid,  affiant  received  further  communl- 
catl(m  from  F.  O.  Chesney,  the  general  man- 
ager of  plaintiff  corporation,  dated  January 
7.  1910,  hereto  attached  and  marked  Exhibit 
C,  notifying  defendanta  that  piaintifl  would 
again  file  application  for  continuance  im  the 
ground  of  tbe  Illness  of  Mr.  Hltt,  one  of  coun- 
sel for  plaintiff  In  said  case,  and  stating  that 
Mr.  Mcduer,  who  was  also  of  counsel  In  said 
case,  disliked  to  try  the  same  without  the 
assistance  of  Mr.  Hltt;  that  the  said  Mr. 
McGluer  bad  for  a  long  time  theretofore  been 
an  attorney  of  record  In  said  case  and  had 
represented  the  plaintiff  therein;  that  said 
communication  came  to  defendanta  at  a  time 
too  late  to  stop  their  witnesses  in  said  case, 
and  that  defendanta  appeared  In  said  Barton 
county  circuit  court  on  tbe  first  day  of  the 
January  term,  1910,  said  case  t)etag  set  for  tri- 
al on  that  date ;  that  when  said  case  was  duly 
called  by  respondont,  defendanta  annoonoed 
ready  for  trial,  having  pr^tared  tberefM  as 
aforesaid  under  the  warning  recetved  from 
plalntlfTs  counsel  on  the  said  Idth  day  of 
December,  1909,  and  demanded  trial  of  aald 
case;  that  plaintiff  Uwa  appeared  with  Itt 
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■applkaUon  for  contliramnc^  basing  said  ap- 
plication on  the  ground  of  tbe  lUneas  of  said 
Jamea  J.  Hltt,  one  of  tbe  attom^s  for  plain- 
tlfl^  and  that  although  said  iq^pllcatlon  show- 
•ed  that  plaintiff  bad  other  able  counsel  r^ 
resenting  It  in  said  case,  respondent  hereto, 
over  the  protests  of  defendants,  and  after 
Btatemait  of  the  foregoing  facts  to  respond- 
ent by  defaidanta*  counsel  In  opposition  to 
said  continuance,  said  respondent  sustained 
said  application  on  the  condition  that  the 
plaintiff  should  pay  tb«  costs  of  that  term 
ten  days  before  the  April,  1910,  term  of  said 
wort,  and  that  unless  tbe  costs  were  so  paid 
by  plalntlfT  said  case  should  stand  dismissed ; 
that  respondrat,  then  and  there,  in  an  audi- 
ble tone,  announced  the  order  so  made  In  the 
presence  and  liearlng  of  J.  6.  McGllTray,  atr 
tom^  at  law,  who  was  there  present  pre- 
senting said  application  to  tbe  court  on 
behalf  of  plaintiff;  that  while  said  J.  B.  Mc- 
GllTray was  tliere  present,  and  after  the  re- 
spondent had  stored  the  terms  of  said  or- 
der on  the  court's  docket,  he  then  read  tbe 
docket  entry  so  made,  In  an  audible  tone  of 
voice,  while  said  J.  B.  McGllvray  was  pres- 
ent In  said  court,  and  made  public  announce* 
ment  of  the  order  so  made. 

"None  of  the  witnesses  for  defendants,  nor 
either  of  the  defendants,  at  any  of  the  times 
aforesaid  resided  In  Barton  county,  Missouri. 

rrUs  alBant  further  states  that  his  letter 
addressed  to  James  J.  Hltt,  as  attorney  for 
plaintiff  in  said  case,  attached  to  plaintiff's 
petition  herein  and  marked  Exhibit  B,  was 
written  and  mailed  to  said  Hltt  on  Decem- 
ber 31,  1909,  in  obedience  to  an  oral  under- 
standing had  between  affiant  and  said  Hltt 
that  If  affiant  had  said  files  and  ptfpers  in 
his  office  he  would  produce  the  same  to  be 
used  on  the  trial  of  said  case  at  the  January, 
1910,  term  of  said  Barton  county  circuit 
court ;  that  at  that  time  this  affiant  was  as- 
sured by  said  Hltt  that  said  case  would  be 
for  trial  at  said  term,  and  for  all  that  affiant 
could  then  foresee  said  case  would  be  r^u- 
larly  disposed  of  at  that  time,  and  that  said 
letter  was  not  written  with  a  view  of  or  with 
any  knowledge  that  said  case  would  be  pend- 
ing In  the  Barton  ooun^  circuit  court  as  long 
as  the  April  term.  1910,  thereof,  and  that 
nothing  was  intended  or  understood  in  said 
letter  to  mean  anything  else  but  that  said 
papers  would  be  produced  In  said  Barton 
county  circuit  court  at  the  said  January  term, 
1910,  thereof,  and  that,  as  a  matter  of  fact, 
this  affiant  did  at  that  time  have  said  papers 
In  said  court  accessible  to  plaintiff's  coimsd 
therein  but  that  at  said  term  plaintiff  refns* 
ed  to  go  to  trial  under  the  circumstances  as 
bweln  aforesaid ;  that  said  letter  was  writ- 
ten In  reoxmse  to  a  proposed  stipulation  sent 
affiant  by  H.  H.  McCluer  and  J.  J.  Hltt,  as 
attorn^  for  plaintiff,  and  signed  by  them, 
which  said  stipulation  Is  hereto  attached  and 
marked  Exhibit  D ;  that  when  platntUTa  said 
counsel  asked  affiant  to  sign  said  stipulation 
with  them,  tbe  affiant  then  stated  he  was  un- 


der tbe  impresslott  that  tlie  original  flies  in 
said  case  In  said  stipulation  referred  to,  and 
tbe  papers  therein  called  for,  were  at  the 
time  thereof  In  affiant's  office,  and  that  If, 
upon  Investigation,  he  found  said  papers 
thereat,  then  he  would  agree  to  produce  the 
same  at  the  trial  of  said  case  in  the  said 
Barton  county  circuit  court  as  therein  con- 
temi^ted  and  aa  herein  aforesaid.  It  being 
noted  that  said  stipulation  called  for  tbe  pro- 
duction of  said  papm  at  the  January  term, 
1910,  of  said  Barton  county  circuit  court" 

Exhibit  A  to  Harris'  affidavit  Is  as  follows: 
"Kansas  City,  Mo.,  December  4,  1909. 

"J.  D.  Harris,  Esq.,  Carthage,  Mo.— Dear 
Sir:  I  write  you  regarding  the  two  cases 
against  the  Mink  estate,  one  at  Joplln,  the 
other  at  Lamar.  I  want  to  know  if  you  are 
very  anxious  to  try  these  cases  at  the  Janu- 
ary term,  or  if  you  would  be  willing  to  con- 
tinue the  same  till  the  next  term?  Mr. 
Ghesney  Is  anxious  to  make  a  trip  to  Califor- 
nia, and  U  lie  goes  he  would  not  be  able  to 
be  present  during  the  month  of  January.  I 
do  not  know  if  he  will  go  for  sure,  and  It  de- 
pends laively  upon  the'  agreement  to  con- 
tinue these  cases.  Let  me  know  if  you  will 
continue  them.  If  he  does  conclude  to  go  west. 
I  am  not  Just  prepared  to  state  that  he  will 
want  to  continue,  and  cannot  answer  that 
query,  tUl  I  hear  from  you,  then  we  will  de- 
cide if  we  want  to  continue,  so  please  let  me 
hear  from  you  at  your  earliest  conven- 
ience, and  greatiy  oblige.  Yours  truly,  James 
J.  Hltt" 

Exhibit  B  to  Harris'  affidavit  Is  as  follows: 
"Kansas  City,  Mo.,  12— 16— '09. 

"Mr.  J.  D.  Harris,  Carthage,  Ma— Dear 
Sir:  Some  time  since  I  wrote  you  regarding 
the  two  Mink  cases,  one  at  Lamar,  the  other 
at  Joplln.  I  stated  that  Mr.  Chesiwy  desired 
to  make  a  trip  to  the  West  an^  wishing  to 
know  If  you  were  willing  to  continue  these 
cases  for  tbe  term.  As  I  have  not  heard 
from  you  Mr.  Chesney  will  be  compelled  to 
make  other  arrangements  and  postpone  bis 
trip  west  and  1  now  desire  to  notify  you  that 
we  expect  to  be  ready  for  trial  in  the  Lamar 
case  on  the  first  day  of  January  term,  which 
commences,  I  understand,  on  the  second  Mon- 
day In  January.  I  notify  you  now  so  that  you 
can  be  prepared  and  ready  for  trial  at  that 
time.    Yours  resiwctfully,  James  J,  Hltt 

"P.  8.  Regarding  the  Joplln  case,  Mr. 
Habbert  will  attend  to  that  I  suppose  be 
will  be  ready  for  trlaL  However,  I  have 
nothing  to  say  in  that  case  and  you  may  con- 
sult him.  J.  J.  Hitt" 

Bzhibit  O  to  Harris*  affidavit  Is  as  follows: 
"Kansas  City.  Mo.,  Jan.  7,  1010. 

"Mr.  J.  D.  Harris,  Carthage,  Mo.— Dear 
Sir:  As  I  telephoned  yon  this  morning  Mr. 
Hitt  Is  quite  sick  at  home  in  bed  with  valvu- 
lar  trouble  of  the  heart  and  the  doctor  says 
he  can't  get  out  for  several  days  or  weeks, 
and  we  will  furnish  the  court  with  a  certif- 
icate and  affidavit  from  the  doctor  Monday, 
and  aslc  for  a  ccmtlnnanoe.   Mr.  McClner 
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saya  he  can't  get  down  Uonday  and  he  don't 
want  to  try  the  case  without  Mr.  Hltt,  bo  yon 
had  better  stop  yonr  witneaaes  and  I  will 
oars.  I  wish  that  we  ooold  arrange  so  that 
we  would  not  have  to  come  down  oniaelreB. 
yours  truly,  P.  O.  Chesney." 

Bzhlblt  D  to  Harris'  affidavit  Is  as  follows: 

"Id  the  Circuit  Court  of  Barton  County, 
MlssonrL  January  Term.  1910.  The  Spring 
Elver  Electric  Power  Company,  Plaintiff,  T. 
H.  J.  Mink  «t  al.  It  Is  hereby  stipulated 
and  agreed  by  and  between  the  plaintiff  and 
defendants  that  a  Jury  may  be,  and  with  the 
consent  of  the  court,  is  hereby  waived,  and 
this  cause  inay  be  tried  by  the  Court  without 
the  Intervention  of  a  Jury.  It  is  further  stip- 
ulated and  agreed  that  tbe  original  file  In 
Case  Number  7065,  in  the  Appellate  Court  of 
Kansas  City,  Missouri,  of  H.  J.  Mink  against 
Frank  O.  Cheaney,  containing  a  copy  of  the 
original  pleadings  In  the  case  of  H.  J.  Mink 
against  Frank  O.  Chesney  tried  before  Hugh 
Dabbs,  Judge  ot  tbe  Circuit  Court  at  Car- 
thage, Missouri,  may  be  read  as  evidence  in 
this  case  the  defendence  herewith  waives  all 
objection  to  the  introduction  of  said  testimo- 
ny on  account  of  not  being  the  original  and 
not  being  properly  cerUfled  hereby  reserving 
the  right  to  object  to  the  introduction  of 
any  or  all  said  transcripts  that  would  be  avail- 
able were  the  certified  copy  under  tbe  hand 
and  seal  of  the  Clerk  of  the  Circuit  Court 
at  Carthage.   H.  H.  McCluer  ft  J.  3.  Hltt, 

Attys.  for  Plaintiff.   ,  ,  Attys. 

for  Defendant" 

Exhibit  8  attached  to  said  return  and  made 
a  part  thereof,  being  the  affidavit  of  R.  E. 
Casement,  omitting  captltm,  Is  in  words  and 
figures  as  follows: 

"B.  E.  Casement,  of  lawful  age,  being  first 
duly  sworn,  on  his  oath  states  that  be  Is  now, 
and  has  beea  for  the  last  ten  years,  clerk  of 
the  Barton  county  circuit  court;  that  the  case 
of  the  Spring  River  Electric  Power  Company 
V.  Mink  and  Rich  camd  on  change  of  venue  to 
said  Barton  county  circuit  court  from  the  dr* 
cult  court  of  Jasper  county  on  plalntUTs  ap- 
plication on  tbe  27th  day  of  November,  1905; 
that  case  peuded  on  the  docket  of  said  court 
without  any  due  prosecution  thereof,  or  ap- 
parent effort  to  bring  the  same  to  trial  on 
the  part  of  the  plaintiff;  that  said  case  was 
set  for  trial  on  Monday,  the  first  day  of  Sep- 
tember, 1009,  term  of  the  said  Barton  county 
circuit  court;  that  when  said  case  was  called 
by  respondent  for  trial  In  Its  due  order  on 
the  docket  of  said  court,  defendants  ai^ieared 
therein  with  their  witnesses  and  announced 
ready  and  demanded  trial  thereof;  that  there- 
upon plaintiff  appeared  In  said  case  by  its 
attorneys  and  filed  its  appllcatl<m  for  a  con- 
tinuance, based  on  the  alleged  ground  of  sur- 
prise at  defmdants'  amended  answers  filed 
therein  that  day;  that  thereupon  respond- 
ent stated  that  said  case  would  be  reset  for 
trial  at  a  later  day  tn  said  term,  and  an- 
nounced a  continuance  of  said  case  In  accord- 
ance thonwltb;  that  tbereaftOTi  and  on  tbe 


same  day,  being  the  -first  day  of  said  term, 
respondeait  her^  at  the  application.  In- 
stance and  request  of  plaintiff  continued  said 
cause  over  the  tierm;  that  def aidants'  coun- 
sel protested  against  respondent  herein  grant- 
ing a  continuance  over  the  term,  stating  to 
respondent  at  the  time  the  fact  that  defend- 
ants had  gone  to  the  expense  of  preparing 
for  trial,  and  of  bringing  the  defendant  Rich 
from  New  Mexico  for  the  sole  purpose  of  said 
trial,  and  that  defendants  wen  desirous  of 
having  said  case  disposed  of  at  said  term; 
that  respondent  at  the  time  of  continuing 
said  case  then  and  there  admonished  plain- 
tiff's couns^  that  unless  said  case  was  tried 
at  the  thea  next  term  of  said  court  the  same 
would  be  dismissed  for  want  of  prosecatlou : 
that  at  the  said  January  term  of  court,  said 
case  being  set  for  trial  on  the  first  day  there- 
of, the  defendants  again  appeared  therein 
with  their  witnesses;  that  when  said  case 
was  called  for  trial  in  its  due  course  on  the 
docket,  defoidanta  announced  ready  and  de- 
manded trial  therein;  that  thereupon  plain- 
tiff again  appeared  with  Its  appllcatioa  for 
a  continuance,  this  time  basing  the  same  up- 
on tbe  lllDess  of  James  J.  Hitt,  one  of  the 
attorneys  for  the  plaintiff  therein,  daimlng 
and  alleging  that  although  it  had  other 
connsd  In  said  case  that  said  other  counsel 
did  not  desire  to  proceed  with  the  trial  of 
said  case  without  the  presence  of  James  J. 
Hltt  thereat;  that  defendants'  counsel  pro- 
tested against  the  granting  of  said  contlnu- 
auce,  calling  the  req>ondent's  attention  to 
the  fact  that  they  had  gone  to  the  expense  of 
pr^rlng  for  trial,  and  tbe  fact  that  de- 
fendant Albert  Rich  had  come  from  Clorls, 
N.  M.,  for  the  sole  purpose  of  attoidlng  tbe 
trial  thereof  and  testifying  as  a  witness 
therein;   that  the  respondent  herein,  upon 
taking  up  said  ai^llcatlon  and  hearing  the  ar- 
guments of  counsel  thereon,  and  the  state- 
ment made  as  aforesaid,  sustained  said  ap- 
plication by  taxing  tbe  costs  of  said  term 
against  the  plaintiff,  and  ordering  that  the 
case  would  be  continued  on  Its  said  applica- 
tion on  condition  that  plaintiff  pay  the  costs 
of  said  term  ten  days  before  the  next  April 
term,  1910,  thereof,  and  that  upon  plaintiff's 
failure  to  pay  the  costs  as  aforesaid  said  suit 
stood  dismissed,  the  defendants'  counsel  ac 
the  time  protesting  against  the  granting  of 
any  continuance  ui>on  any  terms  therein  and 
asking  the  respondent  to  dismiss  said  ca^ 
for  want  of  proeecutlon;  that  at  the  time 
said  action  was  taken  by  the  court  on  said 
appUcatlm,  J.  B.  McGUvray,  an  attorney  at 
law,  who  presented  said  application  for  the 
plaintiff,  and  who  was  r^resentlng  It  there- 
in, was  present  in  the  courtroom  and  stand- 
ing vrlthln  a  few  feet  of  the  Judge*B  bench; 
that  respondent  announced  his  decision  there- 
in, and  the  order  so  made,  tn  an  audible  tone 
of  volce^  easily  to  be  heard  throughout  tbe  en- 
tire courtroom;  that  after  entering  the  min- 
utes of  the  ordw  on  the  Judge's  dottet,  re- 
spondoit  again  announced  the  terms  ot  aaid 
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order  by  readinff  said  mlnntei  In  a  distinct 
and  ftndlble  tone  of  tc^,  and  making  public 
annonnconent  tlweof;  dnrlng  all  said  time 
the  said  J.  B.  McOUvray  was  them  and  there 
present  In  said  conrtroom  and  was  participat- 
ing In  the  dl^MMltlon  of  said  application  for 
coDtlnnance,  and  made  no  objections,  and 
•aved  no  ^xeesttoa  to  the  action  of  the  ooort 
thereon. 

"Affiant  further  states  that  It  Is  not  troe 
that  be,  as  <dwk  of  the  said  conrt,  undertook 
to  dismiss  said  case  on  the  4th  day  of  April. 
1010,  or  at  any  other  time;  that  on  said  date 
he  merely  made  w  the  margin  of  the  Judge's 
do<ftet  a  pencil  notation  as  a  mere  memoran- 
dnm  for  the  conTenlence  of  the  court  that 
said  case  stood  dismissed,  not  Intending 
thereby  to  nndertaln  to  make  an  order  of  dis- 
missal thereof." 

Halbert  H.  HcQnsr  and  Fzans  H,  Und- 
qnlst,  for  relator.  H.  W.  Tlmmonds  and  J. 
D.  Harris,  for  respondent 

WOODSON,  3.  (after  stating  the  facts  as 
above).  1.  Counsel  for  rdstor  Insist  that  the 
respondent  has  no  power  to  continue  upon 
terms  the  case  of  the  Spring  RlTer  Blectrlc 
Power  Company  t.  Mink  et  al.,  pending  in 
the  drcnlt  court  of  Barton  county. 

The  order  of  coatlnuance  was  made  upon 
condition  that  the  plaintiff  in  that  case 
should  pay  the  costs  of  that  term  10  days 
before  the  neit  term  of  the  court,  and  if  not 
BO  paid,  the  cause  was  to  stand  dismissed 
for  want  of  prosecution. 

In  the  consideration  of  this  Insistence,  It 
should  be  borne  In  mind  that  this  case  had 
been  pending  In  the  circuit  court  of  Barton 
county  without  serious  attempt  on  the  part 
of  the  relator,  as  shown  by  the  return,  to 
bring  It  to  trial,  for  a  i)erlod  of  about  five 
years.  The  witnesses  for  the  defendants 
were  all  nonresidents  of  the  county  and  some 
of  this  state,  and  one  of  the  defendants,  who 
w^as  also  a  material  witnesses,  was  n  rest- 
dent  of  New  Mexico.  This  made  it  very  ex- 
penslTe  and  exceedingly  Inconvenient  for  de- 
fendants to  prepare  and  get  ready  for  trial. 
It  should  also  be  remembered  that  the  cause 
was  set  for  trial  at  the  previous  tertn  of  the 
court,  at  which  time  the  defendants,  with 
their  nonresident  witnesses,  were  In  attend- 
ance, and  announced  ready  for  trial;  but  the 
cause  was  continued  on  application  of  relat- 
or, over  the  objections  of  the  defendants,  at 
the  cost  of  the  former.  The  plaintiff  con- 
tended that  It  was  not  Usble  for  and  refused 
to  pay  the  costs  of  bringing  nonresident  wit- 
nesses to  Lamar,  the  place  of  trial. 

Whether  that  contention  was  sound  or  nn- 
soond  was  Immaterial:  nevertheless,  If  sound, 
it  constituted  an  additional  reason  why  the 
trial  court  should  have  been  more  stringent 
In  bringing  the  cause  to  trial.  In  passing, 
however,  it  should  be  observed  that  the  order 
of  continuance  did  not  require  the  plalntUT 
to  pay  any  Illegal  or  Improper  eosts ;  and  If 


any  sach  were  taxed  sgalnst  the  plalntlfl,  the 
law  makes  anoite  pn>Tlsi<Hi  for  its  relief 
therefrom. 

The  gra^men  of  relator's  Cfnnplaint  Is, 
that  the  trial  court  had  no  peww  to  make 
ttie  provlsloUBl  mdw  ot  dismissal,  or,  In  oth- 
er words,  to  eontlmie  the  case  upon  terms, 
which  were  that  the  plalntUT  pfqr  the  costs 
of  the  Uien  presei^  term  10  days  before  the 
first  day  ot  the  not  term,  and  In  d^ult 
thereof  the  caose  would  stand  dismissed  for 
want  of  prosecution.  Wo  are  unable  to  lend 
our  assent  to  that  contuitlon. 

In  discnssliu^  the  power  of  0ie  oonrt  to 
ImpoBs  conditioiks  on  granting  continvances, 
the  author.  In  TtdnsM  S,  Oyc.  pi  IBl,  says: 

"A.  The  ooort  may  in  Its  dlscretlwi,  where 
the  jnatlce  of  the  case  so  demands.  Impose 
terms  or  conditions  upon  tlie  giantlnc  of  a 
ccmthuiancfc  Thus  it  may  require  that  the 
applicant  give  security  for  carrying  out  the 
Judgment  or  decree  rendered,  that  the'  ad- 
verse party  be  allowed  to  take  depositions 
of  a  witness  fbr  which  tlie  court  Is  without 
autbortty  to  issue  a  conmilsston,  that  the 
death  cf  the  lyipllcant  (wliose  lualth  is  In  a 
precarious  cradltion)  before  the  term  to  which 
the  caose  is  continoed  IhaU  not  abate  the 
suit,  that  the  applicant  glre  ball  In  the  a& 
tion,  that  the  appUcant  confess  Judgment  for 
a  sum  admitted  to  be  doe,  that  the  opposite 
party  he  allowed  to  take  depositions  with- 
out making  a  preliminary  affidavit,  that  a 
deposition  may  be  resd,  although  informally 
takm,  or  that  a  role  be  granted  to  try  the 
cause  at  ttie  next  term  or  the  applicant  suf- 
fer a  tton  prosequltOT. 

"B.  It  Is  a  nsnal  condition  Imposed  opra 
the  apidicant  tliat  he  shall  pay  costs  where 
a  conthmanoe  Is  granted  In  his  fovor.  In 
many  Jurlsdlctlims  the  matter  of  imposing 
ooste  as  a  conditlim  of  granting  a  continu- 
ance Is  by  special  statutory  provision  made 
discretionary  with  the  court  The  court  has 
no  power  to  make  a  direct  order  for  the  pay- 
ment of  costs,  but  can  only  Impose  their  pay- 
ment as  a  omdltlon  of  granting  the  applica- 
tion. 

"O.  (By  accepting  a  continuance,  the  party 
accepts  the  terms  or  conditions  Imposed  by 
the  court  on  granting  the  continuance;  rnd 
this  Is  so,  although  the  continuance  Is  In  fact 
unnecessary,  or  although  some  of  the  costs 
Imposed  as  a  condltlcm  of  the  continuance  are 
Improper." 

And  In  volume  4,  Bncydopedla  of  Law  and 
Practice,  p.  888.  XII,  it  Is  said: 

"1.  Independently  of  statutory  authority, 
a  court  having  a  discretionary  power  to  grant 
or  refuse  a  continuance  has  power  to  Impose 
terms  as  a  condition  of  granting  It;  and 
where  a  statute  confers  a  discretionary  pow- 
er to  reqnire  the  payment  of  costs.  It  does 
not  preclude  the  Imposition  of  other  terms. 
The  statutes  usually  provide  subBtantially 
that  such  terms  may  be  Imposed  as  to  the 
court  shall  seem  proper. 
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-2.  Tbe  payment  ot  costs  Iv  ttm  api^cant 
is  tbe  most  nsoftl  condition  Imposed  upon 
gTantlns«ii  application  for  contlnoanee ;  bat 
tbe  court  may  require  a  confeaston  of  jndg- 
moit  for  tbe  oncontested  part  of  jdalntllTB 
demand,  or  secortty  for  tbe  payment  of  what- 
eror  Jodgmeqt  may  Anally  be  rendered,  or 
the  dlspensUig  of  statutory  reQulrementa  In 
taking  depoaltlona,  or  exact  a  stipulation 
tbat  tbe  dead  of  tbe  applicant  shall  not 
abate  tbe  salt,  or  restrict  tbe  eTldmce  to  be 
produced  tbereafter.  or  Inqrase  such  other 
terms  as  are  not  palpab^  nnreasoiable  or 
unjuat 

"3.  It  Is  only  In  cases  In  which  there  Is 
a  clear  and  manifest  abuse  of  the  discretion 
with  which  the  trial  court  la  invested  tbat 
an  appellate  court  will  review  Its  action  In 
tbe  Imposition  of  terms;  and  wbere  a  party 
accepts  a  continuance  be  thereby  assents  to 
tbe  terms  annexed  thereto,  and  cannot  after- 
wards complain  that  the  court  exceeded  Its 
power." 

In  support  of  the  rales  before  announced, 
both  authors  dte  numeroas  authorities. 

A.  similar  question  came  before  this  court 
in  tbe  caae  of  Street  t.  Boahnell,  24  Mo.  S28, 
and  on  page  829,  Judge  Ryland,  In  speaking 
for  the  court,  aald:  *Tbis  is  an  action  of 
dander,  for  words  spoken  of  the  plaintiff  by 
the  defendant.  Upon  tbe  trial,  tbe  plaintiff 
failed  to  prove  the  words  as  be  had  charged 
them  to  have  been  ^>oken;  but  proved  words 
which  he  considered  actionable.  He  there- 
fore moved  tbe  court  for  leave  to  amend  his 
petition  so  as  to  make  It  conform  to  tbe 
proof  In  bis  power.  The  court  granted  this 
motion  upon  terms,  which  were  that  tbe 
plaintiff  should  pay  all  tbe  costs  already  in- 
curred, except  the  costs  of  tbe  couunence- 
ment  of  tbe  suit  The  plaintiff  declined 
amending  oa  those  terms,  and  excited  to 
tbe  decision  of  tbe  court  In  refusing  the 
leave  to  amend  on  other  than  the  ordinary 
terms.  The  plaintiff  then  took  a  nonsuit 
He  filed  bis  motion  to  set  aside  the  nonsuit, 
which  being  overruled,  he  excited,  and 
brings  tbe  case  here  by  appeaL  •  •  •  We 
are  satisfied  that  the  terms  <tfered  to  the 
plaintiff  below  were  propor,  and  were  at  fa- 
vorable as  he  bad  a  right  to  demand;  and 
bavlng  decllued  to  accept  them,  he  must  be 
left  where  he  voluntarily  placed  himself.** 

In  Todd  V.  Thomfffion,  2  Dall.  (Pa.)  106»  1 
U  Ed.  S09,  the  Supreme  Court  of  Oie  United 
States,  In  tbe  discussion  of  this  qneatloii. 
said:  "This  cause  being  marked  for  trial,  it 
was  continued  the  plaintiff;  whereupon 
the  defendants  oounael  moved  for  a  rule  to 
try  at  tbe  next  term,  or  non  proa.  This, 
however,  was  opposed,  the  plaintiff^  oounael 
alleging  that  there  was  no  default  tm  Us 
part,  as  the  loroaaatlnatlMi  aroee  In  fact 
from  the  absence  of  a  material  witness,  and 
the  late  arrival  of  a  record  from  New  I«- 
sey,  which  was  so  ImpnfecOy  exemplifled, 
tbat  It  Qould  not  be  offered  In  eridenosw  To 


this  It  was  answered  tbat  there  had  been  no 
subpcena  taken  out  for  tbe  absent  witness; 
and  tbat  as  the  action  had  beai  depeodlng 
for  more  than  two  years,  there  was  evldoitly 
a  laches  In  not  obtaining  the  eumpUficatlon 
sooner.  By  tbe  Court:  It  Is  certainly  a 
great  default,  tbat  an  wUet  application 
was  not  made  for  tbe  exemplification,  and 
that  instructions  were  not  given  to  some  per- 
son to  see  that  It  was  r^nlarly  made  out 
On  tbat  ground  alone,  therefore,  the  motlw 
must  be  granted.  But  even  If  tbe  plaintiff 
bad  not  been  guilty  of  a  laches,  if  It  was  a 
misfortune,  and  not  negligence,  tbat  bad  pre- 
vented tbe  seasonable  arrival  of  tbe  record, 
we  should  still  doubt  tbe  propriety  of  re- 
fusing the  rule." 

In  Rhea  v.  Tncker,  56  Ala.  400,  4S8,  It  is 
held  tbat  where  a  party  applying  for  a  con- 
tinuance, by  accepting  the  same,  also  ac- 
cepts the  conditions  imposed  by  the  order 
that  the  payment  of  costs  within  a  certain 
time  shall  be  a  condition  precedmt  to  bts 
further  defense  of  tbe  suit,  or  tbat  Us  plead- 
ing or  answer  be  stricken  from  tbe  filea,  and 
judgment  given  bla  adversary.  In  ao  holdinz. 
tbe  court  said:  "In  Waller  v.  Snltabadm', 
88  Ala.  818,  we  said:  'One  of  the  amdl- 
tlons  upon  which  the  defendant  obtained  tbe 
continuance  at  tbe  fall  term,  1860.  was.  that 
I  if  the  costs  were  not  paid  in  90  days  aft«- 
I  the  adjournment  of  tiie  court,  the  defend- 
ant's plea  ahould  be  stricken  from  the  file, 
and  the  plaintiffs  have  Judgment  by  nil  dldt 
with  Inquiry.  The  defendant  did  not  ques- 
tion the  right  of  tbe  court  to  Impose  these 
terms,  but  accepted  the  sam&  The  order  of 
tbe  court  became  thereby  an  agreuDcnt  at 
record  between  the  parties,  and  the  defend- 
ant cannot  complain  that  it  was  oiforced 
against  him.  Tbe  record  shows  that  the 
costs  were  not  paid  within  tbe  90  days ;  and 
accordli^ly  the  court  did  not  err  In  strik- 
ing tbe  defendant's  plea  from  tbe  file,  and 
glvli^  the  plaintiff  judgment  1^  nil  dldt' 
The  rule  declared  above  has  beat  annouDced. 
in  substance,  In  many  of  the  dedslooa  of 
this  court,  on  that  and  kindred  qnestiou. 
Th^  rest  on  two  well-recognized  principles: 
The  power  of  the  court  to  Impose  conditions, 
In  promotion  of  tbe  ends  of  Justice,  on  irbicb 
it  accords  fbe  ezerdae  of  discretlonaiy  por- 
ers,  and  the  binding  ^caf7  of  agveemcnti^ 
entered  of  record,  whldi  are  Implied  from 
the  acc^tance  of  tbe  order,  with  the  coo- 
dltions  annexed.  •  *  •  We  are  mnn 
that,  In  what  we  have  said  shove,  we  are 
treading  on  ddlcate  ground.  Dlserettonar; 
powers  may  be  abused.  Still,  they  do,  asd 
must  ezlBt ;  and  there  is  rardy  any  ndccss 
from  their  abuse.  The  safety  of  the  poMl? 
does  and  must  rest  In  the  strong  sense  of 
the  right,  which  should  always  pretfde  hi 
such  ministrations.  Tlie  preaent  Is  a  satt 
In  ebancery;  and  the  dianodlor,  at  ttie  Jaly 
term.  1872.  granted  to  tbe  defmdant,  W.  H. 
Rhea,  a  continuance  of  tbe  canse,  and  for- 
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tber  V>rdwed  and  adjudged  Vbat  tbe  respond* 
ent  W.  H.  Bhea  pay  all  tbe  coat  now  due  In 
this  canae^  •  •  *  and  that  tbe  paymeDt 
of  the  ooat  by  tbe  aaid  W.  H.  Bbea»  before 
tbe  next  term  of  this  conrt,  la  hereby  made 
a  condition  precedent  to  bla  making  further 
defenae  to  con^lalnantB*  ault'  Tbe  defends 
ant  accepted  the  oontlnnanoet  and  most  be 
held  to  an  Implied  acreement  to  obaore, 
keep,  and  submit  to  the  condltiona  therein 
Impaeed.  We  can  pnrcelre  no  reaaoa  for 
laying  down  a  rule  for  the  constmcdon  and 
enforcement  fat  condlttima  Unpoaed  In  grant- 
ing coDtlnuances  In  chancery,  other  and  dif- 
ferent from  the  mle  aa  to  condltiona  In  con* 
ttainancea  at  law,  declared  In  Waller  t.  Solta- 
bacher,  avqura.  We  therefore  bold  that.  In 
rtfnalng  to  allow  W.  H.  Rbea  to  defoid  fur- 
ther, becanae  be  had  &lled  to  pay  tbe  coata, 
the  ebanoellor  did  not  err.** 

Tbe  Sapreme  Court  of  Nevada,  In  the  caae 
of  Brown  T.  Warren,  17  Ner.,  loc  dt  421, 
80  Paa  107^  In  apeaUng  throogb  Belknais 
aald:  "Tbe  oUier  objection  relatea  to 
tbe  authority  of  Qie  court  to  Impoae  other 
twma  tSian  coata  aa  a  ctmditlon  for  grantlnK 
the  continoance.  The  atatute  does  not  au- 
thorise other  terms  than  coats  to  be  Impoeed. 
But  In  the  reports  ao  many  casea  may  be 
found  in  which  tbe  power  of  Imposing  con- 
dltiona upon  a  party  npon  granting  his  ap- 
plication for  a  eontlnnanoe  has  been.exerds- 
edt  that  the  practice  must  be  considered  ee- 
tabllBbed.  In  Ames  t.  Webber,  10  Wend. 
(S.  Y.)  670)  wboe  there  was  reason  to  ap- 
prehend thst  tbe  defendant  might  die  prevl- 
ous  to  the  next  circuit,  the  conrt  imposed  as 
a  condltloB  of  ctmtinuance  that  defendant 
should  stlpnlate  that  bis  death  should  not 
abate  tbe  suit  In  Brooklyn  Oil  Works  t. 
Brown.  SS'How.  Prac.  (X.  T.)  451,  tbe  con- 
tinuance was  granted  on  condition  that  de- 
fendant stipulated  to  allow  an  inquest  on 
the  next  adjourned  day,  If  they  should  not 
then  be  ready  to  proceed  with  the  trial.  In 
Booth  T.  Whitby.  B  Hill  (N.  T.)  446,  the  court 
of  common  pleas  ordered  a  cause  to  be  post- 
poned for  ^e  term  on  the  defendant's  ap- 
plication, upon  payment  of  costs  to  plaintiff 
within  20  days,  or  that  be  bare  judgment, 
etc ;  It  was  held  that  unless  the  costs  were 
paid,  pursuant  to  tbe  order,  the  plaintiff 
might  perfect  jndgmeot.  In  rendering  Its 
decision,  the  Supreme  Court  employed  Ian* 
guage  applicable  to  the  present  case:  'If  tbe 
defendant  did  not  like  the  terms,  he  should 
not  bare  taken  the  rule.  Having  taken  It, 
and  then  neglected  to  pay  the  costs,  it  was 
very  proper  for  the  court  to  enforce  the  or- 
der by  rendering  judgment  for  the  plaintiff.' 
See,  also,  Edwards  v.  Lewis,  18  Ala.  407; 
Gowen  v.  Jones,  20  Ala.  J2S;  Brown  v. 
Murray,  4  DowL  &  R.  830;  Rannells  v. 
State,  18  Ind.  266;  Walker  v.  Greentree,  12 
N.  C.  867;  Decker  v.  Judson.  16  N.  T.  439; 
Cox  V.  N.  Y.  a  &  H.  B.  B.  Co.  63  N.  Y. 
414.- 


The  same  rule  Is  announced  In  tbe  case  of 
Booth  V.  Whitby.  0  Hill  (N.  Y.)  446.  Tbe 
ayUabuB,  wbltib  b^naka  tbe  snbstanoe  of 
the  <q[dnlon,  reads  aa  follows:  '*Wbere  a 
oonrt  ot  ounmon  pleaa  ordered  the  trial  of 
a  cause  to  be  postponed  for  the  term  on  the 
deffendant^i  applteatlmi,  optm  payment  of 
coata  to  Qu  plaintiff  vrlthln  20  days,  or  tiiat 
be  have  judgment,  eta,  held  that,  unless  the 
costs  were  paid  porsoant  to  tbe  order,  the 
^Intlff  might  perfect  Judgment" 

Our  reports  are  full  of  cases  showing  where 
this  oonrt  and  tbe  Courts  of  AppmIb  have 
sustained  the  trial  court,  where  the  order 
of  continuance  Imposes  terms  other  than  for 
the  payment  of  costs,  as  well  as  for  the  pay- 
ment of  costs.  Larlmore  v.  Bobb^  114  Ho., 
loc.  dt  460,  21  8.  W.  922;  Street  T.  Bush- 
nell,  supra;  Pitkin  r.  Flagg,  198  Ma  646, 
97  S.  W.  162. 

In  the  case  at  bar.  counsel  for  relator,  by 
accepting  tbe  conditional  order  of  continu- 
ance, also  thereby  accepted  the  condition  thnt 
the  cause  stand  dismissed,  tf  the  costs  of  tbe 
term  were  not  paid  10  days  before  the  first 
day  of  the  next  term  of  the  circuit  conrt  of 
Barton  county. 

Under  the  clrcnmstances  of  this  case,  as 
disclosed  by  the  record,  we  are  unable  to  say 
that  tbe  trial  court  abused  Its  discretionary 
power,  either  by  imposing  the  terms  men- 
tioned, or  in  dismissing  the  cause  for  plain- 
tlflfs  failure  to  comply  with  those  terms. 
This  Insistence  is  therefore  ruled  against  tbe 
relator. 

2.  Connsel  for  respondent  Insist  that  the 
peremptory  writ  of  mandamus  should  be  de- 
nied, and  the  alternative  writ  heretofore  Is- 
sued be  quashed,  for  the  reason  that  relator 
had  an  adequate  remedy  by  appeal  or  writ 
of  error,  and  for  that  reason  mandamus  will 
not  lie.  The  law  Is  well  settled  In  this  state, 
that  an  appeal  will  He  from  an  order  dl.s- 
mlsBlng  a  cause.  Pltkln  v.  Flag^,  supra, 
108  Mo.  646,  07  S.  W.  162;  Crame  Co.  v. 
Hawley,  Keraghan  &  Co.,  64  Mo.  App.  603; 
WUliams  V.  Judge  et  al.,  27  Mo.  226. 

In  tbe  Lerlmore-Bobb  Case,  the  suit  had 
been  dismissed  by  the  circuit  court,  and  tbe 
plaintiff  filed  a  motion  therein  to  set  aside 
the  order  of  dismissal  and  to  reinstate  the 
cause,  which  motion  was,  by  tbe  court,  over- 
ruled. Thereupon,  the  plaintiff  appealed 
from  said  order  to  this  court,  which  court 
took  cognizance  of  tbe  case,  and  affirmed 
the  order  of  the  circuit  conrt  dismissing  the 
appeal. 

In  the  case  of  State  ex  rel.  v.  Mosman,  112 
Mo.  App.  540,  87  8.  W.  75,  tbe  circuit  court 
dismissed  an  appeal  from  a  justice  of  the 
peace  for  tbe  reason  that  the  latter  had  no 
jurisdiction  to  hear  the  cause.  In  that  case 
the  Court  of  Appeals  held  that  tbe  plaintiff 
bad  adequate  and  exclusive  remedy  by  ap- 
peal, and  that  mandamus  would  not  He  to 
compel  tbe  circuit  judge  to  reinstate  the 
cause  and  proceed  with  tbe  trial.  In  tbe 
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last  cue  dted  the  relator  recorered  a  judg- 
ment In  ths  court  <tf  conungm  pleaB  acalnat 
the  Central  Agrlcultoral  Society*  end  exeev 
tlon  waa  tssned  thereon.  At  the  next  term  of 
the  oonrt  the  defendant  filed  a  moti<m  there- 
in to  Qoaah  the  execution  and  to  eet  aidde  tlie 
jndjpnent  eo  rendwed.  This  motion  was  by 
the  court  sustained. 

In  discussing  that  question,  this  court,  on 
page  227,  27  Ho.,  said:  "The  elEect  of  the 
order  made  at  the  January  term  onashlng 
the  execution  and  vacating  the  judgment  of 
the  i»reTlons  term  was  to  dismiss  the  suit; 
and  It  therefore  operated  as  a  final  Judg- 
ment; <m  whitdi  a  writ  of  error  will  lie.  It 
is  a  general  rule  that  a  mandamus  will  not 
Issue,  nnleis  the  imrty  asking  It  has  a  dear 
right  and  no  oUier  epedflc  remedy.  It  will 
not  be  granted  to  bring  under  review  the 
proceedings  of  an  inferior  court  on  the 
ground  of  eiror,  and  therefore  it  will  be  re- 
fused in  a  case  In  which  a  writ  of  error  will 
lie,  or  where  the  part7  csn  be  redreeeed  by 
appeaL  6  Bacon's  Abr.  tit  Mandamus  0; 
Hoyt,  Ex  parte,  18  Pet  279  [10  L.  Ed.  161] ; 
Nelson,  Ex  parte,  1  Cow.  [N.  Y.]  417;  People 
T.  Judges  of  Dutchess.  20  Wend.  [N.  T.]  658 ; 
Gordon,  Ex  parte,  2  Hill  [N.  T.]  863 ;  Coun- 
cils of  Beading  r.  Conmiouwealth,  11  Pa. 
196  [61  Am.  Dea  634  •  James  t.  Com'rs  of 
Bucks  County,  18  Pa.  72 ;  Marshall  t.  State, 
Smith  [Ind.]  17." 

.  This  brings  us  to  the  cmislderatlon  of  the 
question,  Will  mandamus  lie  where  the  party 
aggrieved  has  an  adequate  remedy  by  ap- 
peal or  writ  of  error?  That  question  Is  an- 
swered in  the  negative  by  the  following  ad- 
judications: Williams  V.  Judge  et  al.,  su- 
pra; State  ex  rel.  v.  Mosman,  supra;. State 
ex  rel.  v.  Lubke,  85  Mo.  338 ;  Blecker  v.  St 
Louis  et  al.,  30  Mo.  Ill;  State  ex  rel.  v. 
McKee,  160  Mo.  233,  61  S.  W.  421 ;  State  ex 
rel.  V.  Fort  180  Mo.,  loc.  cit  109,  79  S.  W. 
167;  State  ex  rel.  v.  McOutchan,  119  Mo. 
App.,  loc.  dt  76,  06  S.  W.  251 ;  State  ex  rel 
V.  Field,  107  Mo.,  loc.  dt  460, 17  S.  W.  896. 

In  the  case  of  State  ex  rel.  v.  McKee,  su- 
pra, this  conrt  In  speaking  through  Sher- 
wood, J.,  at  page  243,  150  Mo.,  page  424,  61 
S.  W.,  said:  "Furthermore,  the  writ  of  man- 
damus cannot  be  made  to  perform  or  to 
usurp  the  functions  of  an  appeal  or  writ  of 
error.  When  the  matter  Is  reviewable  by 
appeal  or  writ  of  error,  aud  when  the  party 
may  obtain  redress  In  the  ordinary  course  of 
Judicial  proceedings,  mandamus  wlU  be  re- 
fused. It  does  not  lie  to  correct  the  errors 
of  inferior  tribunals  by  annulling  what  they 
have  done  erroneously,  nor  to  guide  their 
discretion,  nor  to  restrain  them  from  exercis- 
ing power  not  delegated  to  them.  And  the 
fact  that  the  person  aggrieved  has,  by  neg- 
lecting to  pursue  his  statutory  remedy,  plac- 
ed himself  In  such  a  position  that  he  can  no 
longer  avail  himself  of  Its  benefits,  does  not 
remove  the  case  from  the  application  of  the 


rule,  and  constttotes  no  ground  for  inter- 
ference by  mandamus;** 

In  the  Field  Case,  sripra,  this  court,  on 
page  450. 107  Mo.,  on  page  897*  17  8.  W.,  said: 
*'It  cannot  be  t(dmted  that  a  part?  wmj  In- 
voke the  extraordinary  writ  of  mandamna 
every  time  the  Judge  makes  an  error  in  his 
opinion.  It  was  never  designed  this  writ 
should  usurp  the  functi<m  (tf  a  writ  of  error 
or  anieaL" 

The  Kansas  Olty  Oonrt  of  ^peals  In  dis- 
cussing this  same  question  in  the  case  of 
State  ex  r^.  v.  Mosman,  supra,  at  page  649, 
112  Mo.  App.,  at  page  77.  87  &  W.,  said: 
"But  we  are  of  the  opinion  that  the  extraor- 
dinary  remedy  here  Invoked  should  be  denied, 
for  the  reasim  that  the  relatw  has  an  ade- 
quate— ^In  Eact,  an  excluslvfr-^mnedy  under 
ordinary  procedure.  B^tor  assumes  the 
false  premise  In  the  condnslon  that  the  re- 
spondent has  reused  to  entertain  any  Juris- 
diction oYer  the  appealed  cas&  To  the  con- 
trary, respondent  did  assume  antbority  to 
dispose  of  It,  heard  tlie  motion  to  dismiss, 
acted  iQion  it,  and  ottered  a  final  Judgment 
from  which  an  appeal  could  have  been  prose- 
cuted. Nowhere  did  he  overstq>  the  boands 
of  bis  Juri8dlcti<ni,  and  all  his  acts  were  Ju- 
dicial in  their  character." 

Vol.  26.  Cyc.  p.  206,  N  and  O,  in  treating 
the  question  of  the  use  of  mandamus  as  a 
remedy  for  reviewing  the  action  of  the  court 
In  dismissing  an  action  says:  "As  a  gennml 
rule  the  action  of  the  court  with  regard  to 
dismissing  an  action  is  Judicial  and  not  min- 
isterial, and  will  not  be  reviewed  by  man- 
damus, particularly  where  there  is  an  ade- 
quate remedy  by  appeal,  or  otherwise."  And, 
"The  reinstatement  of  a  cause  dismissed  or 
disposed  of  is  usually  discretionary,  not  to 
be  controlled  by  mandamus." 

According  to  the  foregoing  authorities,  the 
relator  had  an  adequate  remedy  by  appeal 
or  writ  of  error,  and  for  the  reasons  before 
stated  we  are  of  the  opinion  that  the  peremp- 
tory writ  of  mandamus  should  be  denied,  it 
Is  so  ordered.  All  concur. 


SOUTHWORTH  et  al.  v.  MAYOR,  COTT3T- 
CIUfEN.  AND  CITIZENS  Or  GITT 
OF  OZiASOOW  et  aL 

(Supreme  Court      Missouri.   Dec  17,  1910L 
Rehearing  Denied  Deb  81,  ISIO.) 

L  Municipal  CoBPOUTioira  (S  867*)  —  Mu- 
nicipal Debt  —  Incbsase— XBLXcnoN — No- 
tice—"FiriEaN  Dats*  Paxviona  Noncn." 
Rev.  St  1880,  |  6276  (Ann.  St  1906,  p. 
3186:  Rev.  St  1900'  1  9686)  provides  that  not 
less  than  16  days*  prenous  notice  shall  be  civ«n 
by  publication.  Id  some  newspaper  published 
In  such  city  or  town,  of  an  election  to  take  the 
sense  of  the  voters  on  the  question  of  increuins 
the  municipal  debt    Held,  that  16  day^  pub- 
lished notice  did  not  require  publication  In  all 
the  issues  of  the  paper  pobllihed  daring  audi 
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Seiiod,  and  Qiat  a  rinfle  pnUIdied  notice  15 
ays  prior  to  tbe  election  was  mtBdent 
[Ed.  Noto^For  other  casM,  see  Mnaidpal 
Corpoationa,  Cent  Dig.  I  ISill;  Dec.  iMc^  | 
807.*] 

2.  Municipal  Oobpob^tions  (S  867*)— Mu- 
nicipal Debt— Increase— NoncE— Actual 
Notice. 

Under  Rev.  St  1890,  S  6276  (Aon.  St 
1906.  p.  31S6;  Rev.  St  1909,  1  9595),  requiiv 
ins  15  days'  published  notice  of  an  election  to 
increase  tbe  city's  debt,  jiersonal  notice  sent 
oat  by  tbe  mayor  to  tbe  voter*  by  mall  was 
nagatory. 

[Ed.  Note.^For  other  caaes,  aee  Mnnidpal 
Corporationa,  Cent  Dig.  1  1841;  Dec  Dig.  | 

867.*] 

8.  Municipal  Cobpobations  (J  867*>— Mu- 
nicipal Debt— INCBEABE— Election— Au8- 
TBALIAN  Ballot  Law. 

Under  tbe  express  proTisloos  o(  2  Rev.  St. 
1900,  S  5921,  the  Anatralian  ballot  law  does  not 
apply  to  an  election  In  a  city  o(  2,000  Inhabit- 
ants, to  Increase  the  city's  inaebtedness. 

[Ed.  Note.— For  other  cases,  see  MunlcIiMl 
Corpoiations,  Cent  IMg.  |  1841;  Dec  Dig.  { 
867.*] 

4.  MuKiciPAi.  Cobpobations  (J  867*)  — In- 
debtedness—Electxcn— Recount  or  Bal- 

3  Rev.  St  1900,  S  9595,  declares  that  an 
election  to  increase  the  city's  indebtedness  shall 
be  held  and  jmleea  and  derlcs  thereof  appointed 
as  in  the  case  of  other  electioDS  in  each  city  or 
town,  "or  in  such  manner  and  under  such  regu- 
lations as  may  be  prescribed  by  ordinance." 
A,  citT  passed  an  ordinance  for  sudi  election, 
proriding  for  tbe  appointment  of  Judges  and 
clerks;  regniring  them  to  take  an  oath  to  im- 
partially discharge  their  duties  and  not  to  dis- 
close how  any  voter  may  bare  voted,  nnless 
compelled  to  do  so  as  a  witness  in  proper  pro- 
ceedings, end  keep  a  record  of  tbe  voting,  and 
also  required  the  judges  and  clerks  of  election 
to  count  tiie  TOtea  cazt,  and  that  afterwards  the 
mayor  and  conndl  should  "east  up  the  ballots" 
and  shonld  declare  the  result  of  the  election. 
Held,  in  the  absence  of  any  claim  of  fraud,  that 
the  election  was  not  invalidated,  because  tbe 
mayor  and  dty  coondl  recounted  the  votes 
after  they  were  stmng  and  filed  in  the  ofBce  of 
the  city  secretary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  S  1841;  Dec  Dig.  § 

8e7.*] 

O.  Census  (|  9*)— Citt  CENsuft-OBDiNAHCB— 
Desiokatiow  of  Census  Takeb. 

Under  Rev.  St  1809.  f  6300  (Ann.  St 
1906,  p.  3147 ;  Rev.  St.  1909,  {  0639),  provid- 
ing that  cities  shall  provide  by  ordinance  for 
the  taking  of  census,  an  ordinance  authoiizlog 
the  appomtment  «t  a  census  taker  by  the 
msyor,  was  not  objectionable,  because  it  did 
not  itself  name  the  person  to  take  the  oenans. 

[Ed.  Note.— For  other  cases,  see  Census,  Dee. 
I>ig.  I  ».*] 

«.  Municipal  Cobpobatiowb  ^  270*)— Sew- 
EBS— "Public  Seweb." 

A  "public  sewer"  is  not  neceaaarlly  (me  to 
accommodate  a  whole  city,  but  is  one  wliich 
serves  the  pnblic  and  not  an  individual,  and 
which  connects  with  and  receives  tbe  discbarges 
from  district  sewers  and  the  surface  water 
vbtch  falls  on  the  street  near  to  or  under  which 
they  ran. 

[Ed.  Note.— For  other  eases,  see  Municipal- 
Corporations,  Cent  Dig:  f  725;  Dec.  Dig.  { 
270.* 

For  other  definitions,  see  Words  and  Phrases, 
-vol.  6,  p.  S828.] 


7.  Municipal  CospoBATioira  (|  1000*)— Mu- 
nicipal Debt— Inobbabb— Use. 

Tazpaying  citisens  of  a  city  could  not  ob- 
ject to  an  ordinance  to  increase  the  city's  iu- 
debtness  S4,000  to  construct  public  sewen  with- 
in the  city  limits,  on  the  ground  that  such 
amount  would  not  construct  a  public  sewer; 
plaintiffs'  right  to  complain  not  accruing  until 
the  council  by  ordinance  undertakes  to  use  the 
funds  for  a  sewer  other  than  a  public  sewer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2167-^72;  Dec 
Dig.  I  1000?*] 

8.  Municipal  Oobpobatioks  (|  865*)  — Mu- 
nicipal  ASBEaSMEWTS  —  INCBEASE   IN  iN- 

dkbtednebs— Absibact. 

Where  it  was  sombt  to  Increase  a  city's 
indebtedness  for  certain  pnblic  improvements, 
the  abstract  showing  the  assessed  value  of  prop- 
erty within  the  city  properly  included  the  as- 
sessed value  of  railroads,  oridkes,  telegraph,  and 
telephone  companies  within  the  dty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  £Hg.  H  1836-1838;  Dec 
Dig.  S  865.*] 

9.  Municipal  Cobpobations  (S  1000*)— In- 
cbeased  Indebtedness  —  Objections  — 
Pboof. 

Where  complainant  in  a  suit  to  restrain 
ardty  from  increasing  its  indebtedness,  claimed 
that  tbe  assessment  of  unplatted  real  estate 
shonld  not  have  been  included  in  the  abstract 
of  the  aasessed  value  of  property  within  the 
d^,  he  should  have  submitted  proof  of  the 
amount  of  the  assessed  value  of  such  land,  or 
what  amount  should  be  deducted  In  case  It  was 
found  that  such  value  was  improperly  included. 

[EM.  Note^For  other  cues,  see  Municipal 
Co^rations,  Cent  IMg.  |  2170;  Dec  IMg.  | 

In  Banc.  Appeal  from  Circuit  Court,  How- 
ard County;  A.  H.  Waller,  Judge. 

Suit  by  A.  B.  Southworth  and  others 
against  the  Mayor,  CouncUmen,  and  Citizens 
of  Glasgow  and  others.  Judgment  for  de- 
fendants, and  plalntiffiB  aroeaL  Affinned. 

J.  H.  Denny  and  30.  W.  Henry,  for  aM>el- 
lants.  PerciTOl  BlnA  and  W.'  M.  Williams, 
for  respondents. 

GRAVES,  J.  Plalnttffs  are  resident  tax- 
paying  dtlieni  of  the  dty  of  Glasgow,  Mo.,  a 
city  yet  eztstlng  under  an  old  spedal  char- 
ter granted  by  the  Legislature,  and  subse- 
quently amended  snbseqaent  acta  of  the 
same  body.  Defendants  are  tbe  mayor  and 
secretary  of  said  city,  tbe  dty  of  Glasgow,  In 
its  corporate  capadty,  and  the  State  Auditor. 

Tbe  purpose  of  the  suit  1b  to  restrain  by 
writ  of  Injunction  tbe  iBsnanoe  and  registra- 
tion of  f30,000  of  mnnidpal  bonds  for  three 
separate  mnnidpal  purposes  alleged  to  have 
been  voted  by  the  voters  of  said  dty  at  a 
spedal  election  hdd  on  October  18,  1909. 
The  petition  assails  the  legality  of  these  pro- 
posed bonds  upon  some  six  grounds;  but  as 
these  are  made  the  basis  of  the  several  as- 
signments of  error  In  this  court,  they  need 
not  be  stated  here,  but  will  be  discussed  In 
tbe  opinion.  The  petition  sets  out  tbe  ordi- 
nance and  pleads  many  facts  which  are  ad- 
mitted in  the  answer. 
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The  answer,  after  some  formal  admissions 
as  to  the  official  character  of  thd  defendants 
and  the  corporate  capacity  of  the  said  dty, 
proceeds  as  follows :  "These  defendants  fur- 
ther admit  the  passage  of  the  ordinance  set 
out  In  said  petition,  and  the  holding  of  the 
election  therein  referred  to,  and  that  the 
propositions  set  out  In  said  ordinances  were 
carried  by  a  majority  of  more  than  two- 
thirds  of  the  qualified  voters  of  said  dty  of 
Glasgow,  voting  at  the  election  referred  to  In 
said  petition,  and  that  these  defendants  In- 
tended and  are  about  to  carry  out  and  exe- 
cute the  directions  of  the  voters  as  expressed 
at  said  election  and  to  Issue  bonds  of  said 
dty,  for  the  purpose  and  In  the  amount  au- 
thorized by  said  qualified  voters  at  said  elec- 
tion, and  that  the  said  defendant  Gordon,  as 
Auditor  of  the  state  of  Missouri,  is  about  to 
register  the  same  as  required  by  law.  De- 
fendants for  further  answer  deny  each  and 
every  allegation  Id  said  petition  contained, 
and  having  fully  answered,  ask  to  be  hence 
dismissed  with  their  costs." 

Upon  trial,  the  drcult  court  entered  Its 
Judgment  dismissing  the  plalntlffa*  bill,  and 
for  costs  against  plalntlila.  After  proper 
steps,  plaintiffs  have  perfected  an  appeal  to 
this  court  from  such  judgment  The  per- 
tinent facts  can  best  be  stated  in  connection 
with  the  points  made  in  the  course  of  the 
opinion. 

1.  The  first  point  made  in  the  brief  of 
plaintiffs  Is  that  the  election  was  void,  be- 
cause 15  days'  previous  notice  was  not  given 
according  to  law.  By  proof  It  api)ear8  that 
the  notice  of  the  election  was  published  In 
the  Glasgow  Mlssourlan,  a  newspaper  of 
that  dty,  on  September  30,  1909,  but  was 
only  published  the  one  time.  By  proof  it 
further  appears  that  the  mayor  notified  each 
voter  by  letter.  It  was  not  a  personal  let- 
ter, but  be  mailed  to  each  voter  literature 
showing  why  the  ordinance  should  be  adopt- 
ed, and  the  date  of  the  election  was  called  to 
the  attention  of  the  voter.  The  qnestlon 
was  likewise  discussed  in  the  public  press 
of  the  city. 

Section  62T6,  Rev.  St.  1899  (Ann.  St  1906, 
p.  31S6)  now  section  9595,  Bev.  St  1909.  in 
speaking  of  the  notice  to  be  given  of  an  elec- 
tion to  take  the  sense  of  the  voters  upon  the 
question  of  Increasing  the  municipal  debt, 
says:  "Of  which  (meaning  the  election)  not 
1^  than  fifteen  days*  previous  notice  shall 
be  given  by  publication  in  some  newspaper 
published  in  such  dty  or  town."  Plaintiffs 
claim  that  this  language  means  that  such  no- 
tice must  be  published  in  each  issue  of  the 
paper  from  the  date  of  the  first  publication 
to  the  date  of  the  election.  Defendants  of 
course  contend  contra. 

Plaintiffs  rely  upon  the  wording  of  the 
statute,  supra,  and  the  old  case  of  Stlne  v. 
Wilksou  et  al.,  10  Mo.  7S.  There  Is  language 
In  this  case  which  supports  the  contention 
of  (-ouusel  for  plaintiffs,  yet,  interminf^led 
with  It,  Is  other  language  that  is  not  so 


plain,  tboB!  "The  deed  of  trust  does  not 
specify  particularly  the  number  of  times 
when  the  notice  shall  be  published,  bat 
enough  can  he  collected  from  that  Instrnment 
which,  when  taken  in  connection  with  the 
acts  of  Stlne,  the  defendant,  show  what  must 
have  been  the  Intention  of  the  parties."  Why 
the  court  used  this  expression  we  do  not 
know,  because  tbe  short  excerpt  from  the 
deed  of  trust  fOnnd  In  the  opinion  Is  In  this 
language ;  "  *  •  •  proceed  to  sell  said 
land  and  premises  at  public  auction  for  cash 
to  the  highest  bidder,  at  tbe  courthouse  door 
to  St.  Louis,  first  having  given  20  days'  pre- 
vious notice  of  the  time  and  place  and  terms 
of  sale,  and  property  to  be  sold,  by  adver- 
tisement to  some  newspaper  printed  In  the 
dty  of  St  Louis."  But  notwithstandtog  the 
uncertain  language  used  by  the  court  snffice 
It  to  say  that  there  was  one  publlcatioii  20 
days  before  the  sale,  and  the  court  held  such 
notice  bad. 

The  Sttoe  Case  is  dted  with  ai^roval  to 
Washtogton  v.  Bassett  15  R.  I.  S63,  lO  AtL 
2  Am.  St  Rep.  929.  That  court  in  dis- 
cussing the  question  said :  "The  complainant 
brings  this  bill  to  redeem,  dalming  that 
there  has  been  no  valid  sale  under  the  piower 
claimed  in  the  mor^ge,  because  the  require- 
ment of  the  power,  'first  ^vlng  20  days*  no- 
tice of  such  sale  to  some  one  of  the  public 
newspapers  printed  to  said  city  of  Provi- 
dence,' has  not  been  compiled  with.  The 
mortgage  sale  took  place  August  12,  ISSo. 
Tbe  notice  was  published  to  the  Eventog 
Mall,  a  dally  nempaper  printed  in  Provi- 
dence, seven  times,  viz.,  July  22d,  25th,  29tb. 
August  Ist  Cth,  8th,  and  11th.  The  question 
is,  whether  such  a  publication  of  the  notice 
satisfies  the  requirement  of  the  power.  We 
do  not  think  it  does.  Tbe  evident  purpose  of 
the  requirement  Is  to  secure  ample  notice  of 
tbe  sale,  for  the  mutual  advantage  of  the 
mortgagor  and  tbe  mortgagee.  The  mort- 
gagee is  allowed  to  select  the  newspaper  in 
which  he  will  give  the  notice;  bat  the  ex- 
tent of  the  notice  Is  definitely  expressed.  It 
must  be  20  days*  notice.  We  think  the  fair 
and  natural  interpretation  of  that  phrase  is, 
that  the  notice  is  to  be  continuous,  in  the 
paper  selected,  for  20  days.  The  defendants 
contend  that  toasmucb  as  the  notice  covered 
a  period  of  20  days,  it  was  '20  days*  notice.' 
But  if  seven  Insertions  to  a  dally  paper,  cov- 
ering the  time,  are  to  be  held  equivalent  to 
20  days'  notice,  why  would  not  two,  say  on 
the  first  and  last  days  of  a  period  of  30  days, 
or  even  one,  20  days  before  the  sale?  If 
anything  less  than  a  conUnuous  notice  Is 
sufficient  we  do  not  see  why  one  or  the  other 
of  these  would  not  also  be  sufflclent" 

This  is  the  strongest  and  practically  the 
only  case  which  we  have  found  directly  up- 
holdtog  the  Stlne  Case.  We  agree  with  the 
Rhode  Island  court  that  if  anything  les^ 
than  the  continuous  notice  Is  meant  by  the 
words  of  the  deed  of  trust  to  that  case,  and 
the  words  of  oor  statute  to  this  casa^  the:^ 
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one  publication  la  anffident  We  tbink,  bow- 
erer,  tbat  tbe  weight  of  authority,  so  far  as 
the  oonstructUm  given  to  ttiese  worda  "15 
daya'  notice"  or  "20  daya*  notice"  la  agalnat 
the  holding  of  the  Stlne  Caae,  aa  well  aa 
that  decided  by  tbo  Rhode  Idand  court 
Much  language  naed  In  our  own  later  cases 
would  80  Indicate,  although  In  precise  terms 
the  exact  point  Is  not  made  by  reascm  of  the 
facts  of  tbe  sereral  cases. 

Thus,  in  German  Bank  t.  Stumpf,  73  Bfo., 
loa  dt  315,  it  Is  said:  "When  80  days'  no- 
tice is  required,  80  days  should,  of  course, 
interreaa  between  the  first  publicatloa  and 
the  day  of  sale,  and  although  it  may  be  cus- 
tomary and  prudent  to  continue  tiie  notice  In 
every  issue  of  tbe  paper  from  its  first  in- 
sertion to  the  day  of  sal^  yet  it  has  been 
«xpresaly  decided  that  '30  days'  notice  in  a 
dally  paper*  does  not  mean  30  days'  dally 
notice  In  such  paper.  White  t.  Malcolm,  15 
Md.  543.  Vld^  alBo,  Johnson  v.  Dorsey,  7 
GUI  (Md.)  286;  LeflOer  t.  Armstrong,  4  Iowa, 
482  [68  Am.  Dec.  672].  We  think,  however, 
that  where  the  notice  baa  not  appeared  in 
every  issue  of  the  paper  ftrom  its  first  inser- 
tion to  the  day  of  aale,  and  the  omlsBi<m  to 
make  continuous  publication  thereof  is  of 
such  a  character,  or  is  attoided  by  such  dr- 
tnunstances  as  to  mislead  tbe  puUlc  and 
work  Injury  to  the  party  whose  property  Is 
sold,  the  sale  may  be  set  aside.  Stlne  v. 
Wllkson,  10  Mo.  06.  To  avoid  such  a  contin- 
gency, Uierefore,  In  all  cases  where  notice 
is  required  to  be  pubUehed  In  a  dally  paper, 
the  notice  should  be  published  In  every  Issue 
of  such  paper  from  tbe  first  Insertion  up  to 
and  Including  the  day  of  sale."  Summariz- 
ing this  opinion,  it  holds,  In  effect,  that  one 
publication  80  days  prior  to  the  sale  meets 
tbe  requirements  of.  the  deed  of  trust,  but 
that  if  the  omission  to  further  publish  Is  at- 
tended by  snch  circumstances  as  to  mislead 
tbe  public  and  work  Injury  to  the  party 
whose  property  Is  sold,  tbe  sale  may  be  set 
aside,  not  must  be  set  aside.  Had  Judge 
Hough,  who  then  si>oke  for  the  court,  thought 
30  days'  continuous  notice  was  required  be 
would  not  have  spoken  as  he  did. 

Again,  In  State  ex  rel.  v.  Allen,  178  Mo., 
lot  dt  574,  77  S.  W.  875,  we  said:  "It  is 
said  that  the  writ  sbould  be  dismissed,  be- 
cause 16  days'  notice  of  said  special  election 
was  not  given  In  a  newspaper  published  In 
said  town,  or  In  any  other  way.  The  resolu- 
tion required  that  15  days'  previous  notice 
Bbould  be  given  of  the  election,  by  publica- 
tion in  the  Canton  News,  a  weekly  newspaper 
published  In  tbe  town  of  Canton.  It  appears 
from  the  record  that  the  notice  of  the  elec- 
tion was  published  In  tbe  Canton  News,  a 
weekly  newspaper  published  In  said  town, 
the  first  insertion  being  made  on  September 
4,  1902,  the  second  on  tbe  lltb,  and  the 
third  on  the  18th  of  said  month,  while  the 
election  was  held  on  the  23d  day  of  the  same 
month;  10  days  having  elapsed  from  the 
time  of  tbe  first  insertion  and  the  election. 


It  vraM  held  in  tlie  case  of  German  Bank  v. 
Stumpf,  78  Mo.  811,  that  where  a  deed  of 
trust  required  that  80  days'  publication  of 
notice  of  sale  be  given  In  a  daily  newspaper, 
30  days  must  intervene  betweot  tbe  first  pub- 
lication and  tbe  day  of  sale ;  but  while  it  Is 
customary  and  prudent,  it  is  not  essential 
that  the  notice  appear  In  every  Issue  of  the 
paper.  The  same  rule  Is  announced  in  Be 
Wooldridge,  30  Mo.  App.  612;  Nlshnabotna 
Drainage  District  v.  Campbell,  154  Mo.  151 
[55  S;  W.  276],  and  KeUogg  v.  Carrico,  47 
Mo.  157.  It  therefore  seans  tbat  the  notice 
was  published  in  conformity  with  the  reso- 
lution.*' 

In  State  ex  reL  v.  Wilder,  200  Mo.,  loc.  dt 
103,  98  S.  W.  466,  this  court  said:  "It  is 
conceded  that  the  notice  of  eUtdlon  provided 
for  by  said  ordinance  was  published  in  the 
ChUlicothe  Constitution,  a  dally  newspaper, 
for  17  consecutlTe  issues  of  said  paper,  be- 
ginning with  the  isane  of  tlw  6th  of  January, 
1006,  and  continuing  from  day  to  day  until 
and  indudlng  the  23th  day  of  January,  1906^ 
and  Out  tlie  election  was  held  on  the  29th 
day  of  January,  1806.  Oounsd  for  the  re- 
spondent, the  State  Auditor,  makes  the  point 
that  tills  publication  was  insuffldent,  be* 
cause  it  did  not  continue  up  to  and  including 
the  day  of  election.  Upon  the  authority  of 
German  Bank  v.  Stumpf,  78  Mo.  311,  and 
State  ex  rd.  V.  Allen,  178  Mo.  565  [77  S.  W. 
868],  we  hold  that  the  notice  was  pubUshed 
15  days  before  the  said  election,  and  that  the 
failure  to  publish  It  on  the  three  days  before 
the  dection  did  not  render  It  bad." 

It  thus  api>ear8  that  the  doctrine  of  the 
Stumpf  Cas^  supra,  has  since  been  approved, 
and  that  doctrine  Is,  that  continuous  puUlca- 
tlon  is  not  required. 

When  we  go  to  other  states  the  authority 
la  overwbdmlng  as  to  the  meaning  of  such 
words  as  we  find  in  our  statute^  In  Mary* 
land  the  statute  required  "60  days'  notice." 
The  Court  of  Appeals  of  that  state,  in  Cen- 
tral Savings  Bank  of  Baltimore  v.  Mayor  and 
City  Council,  71  Md.  518,  18  AU.,  loc.  elt 
810,  said:  "The  power  to  pass  the  ordinance 
.  depends  on  the  performance  of  this  condi- 
tion. In  this  case  the  first  publication  of  tbe 
notice  was  more  than  60  daya  before  the 
passage  of  the  ordinance.  The  statute  does 
not  direct  that  the  notice  shall  be  specified  a 
number  of  times ;  It  merely  requires  tbat  it 
shall  be  given.  A  notice  may  be  given  once, 
twice,  or  a  dozen  times,  and  it  may  be  re- 
peated at  'distant  Intervals,  but  It  is  dim- 
cult  to  Infer  that  It  must  be  repeated,  from 
tbe  mere  requirement  that  It  shall  be  given. 
The  statute  prescribes  a  limitation  under 
which  the  legislative  power  of  the  mayor 
and  city  coundl  Is  to  be  exercised.  If  It 
were  possible  for  us  to  change  the  terms  of 
this  limitation,  we  should  be  met  with  a  very 
serious  difficulty,  when  we  attempted  to  de- 
fine the  extent  to  which  we  should  carry  the 
change.  Should  we  say  that  the  notice  was 
to  be  published  10,  20,  or  30  times!  Or 
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ohoald  we  say  that  the  number  of  pnhUca- 
tlouB  should  be  determined  by  the  jndgmrat 
which  we  might  form  of  the  exigencies  of 
each  particular  case?  The  statute  by  its 
terms  requires  only  one  publication  as  a  con- 
dition precedent  to  the  valid  passage  of  an 
ordinance  of  the  kind  under  consideration. 
If  this  limitation  be  considered  insufficient, 
It  Is  In  the  power  of  the  Legislature  to  make 
it  more  stringent;  but  courts  ought  to  be 
extremely  cautious  of  every  construction 
which  would  virtually  insert  in  a  statute 
words  which  it  does  not  contain." 

The  same  court,  In  the  later  case  of  Phila- 
delphia W.  B.  R.  Co.  V.  Shipley,  72  Md.  94, 

19  At!.,  loc.  cit  2,  after  reviewing  all  of  their 
previous  cases  construing  such  words,  adds: 
"But,  as  we  have  said,  the  statute  requires 
only  one  publication  of  this  notice  In  each  of 
the  two  papers,  and,  having  compiled  with 
the  law  in  that  respect,  it  was  entirely  with- 
in the  discretion  of  the  examiner  whether 
any  additional  publications  should  be  made, 
or  any  further  expense  incurred  thereby." 
In  this  case  there  were  two  separate  notices 
to  be  given  under  language  such  as  ours. 
The  first  requirement  was  a  "10  days*  notice" 
and  the  second  a  "15  days'  notice."  There 
was  a  third  notice,  but  it  dealt  with  "succes- 
sive weeks."  It  was  of  the  first  two  that 
the  court  was  speaking. 

The  Idaho  Court  thus  passes  upon  the 
meaning  of  "20  days'  notice"  In  the  very  re- 
cent case  of  McOilvery  v.  City  of  Lewlaton, 
13  Idaho,  354,  90  Pac,  loc.  clt  352:  "Ap- 
pellant complains  because  this  notice  was 
not  published  In  every  issue  of  the  paper  for 

20  days.  There  is  no  merit  in  this  contention. 
The  statute  does  not  undertake  to  specify  the 
number  of  Issues  of  the  paper  In  which  the 
notice  shall  appear.  The  requirements  of 
this  statute  will  be  fully  met  if  the  notice  Is 
published  once,  and  the  date  of  publication 
ts  at  least  20  days  prior  to  the  date  of  the 
meeting  or  other  action  of  which  the  publica- 
tion purports  to  give  notice.  Royal  ins.  Co. 
V.  South  Park  Com'rs,  175  111.  491  [51  N.  B. 
568];  Aldls  v.  South  Park  Com'rs,  171  111. 
424  [49  N.  E.  565];  P.  W.  ft  B.  R.  Co.  v.  Ship- 
ley, 72  Md.  88. 19  Atl.  1."  That  court  follow- 
ed the  Shipley  Case,  supra,  and  some  Illinois 
cases,  and  cites  them  in  the  opinion. 

The  Supreme  Court  of  Georgia  had  for 
conslderalion  the  meaning  of  the  words  "aft- 
er advertising  for  30  days,"  In  the  case  of 
Montford  v.  Allen,  111  Ga.  20,  36  S.  B.,  loc. 
clt.  306.  Cobb,  J.,  after  a  full  consideration 
of  the  subject,  uses  this  language:  "Treating 
it  as  settled  that  the  Legislature  did  not  in- 
tend by  this  provision  In  the  charter  of 
AmerlcuB  that  a  ta<  sale  should  be  advertised 
every  day  for  80  days,  what  was  Its  intention 
with  reference  to  the  number  of  times  a  no- 
tice should  be  Inserted  within  that  period? 
There  can  be  but  one  answer  to  this  question 
and  that  is,  that  an  advertisement  appearing 
at  one  time,  at  least  30  days  before  the  day 
of  sale,  and  as  near  aa  practicable  Immediatelf 


preceding  the  beginning  of  that  period,  would 
be  an  advertising  within  the  meaning  of  the 
charter.  That  would  be  giving  30  days'  pub- 
lic notice  of  the  sale,  or  announcing  publicly 
that  the  sale  was  to  take  place  at  the  expira- 
tion of  that  time;  and,  if  the  charter  is  to 
be  construed  as  requiring  advertisement  in  a 
newspaper,  but  one  insertion  of  the  adver- 
tisement, at  least  30  days  before  the  sale,  and 
as  near  as  may  be  immediately  preceding 
the  beginning  of  that  period,  would  be  a  com- 
pliance with  the  law," 

In  New  York  a  statute  provided  for  two 
days'  notice,  and  it  was  held  that  one  pub- 
lication fulfilled  the  requirements  of  tbe  stat- 
ute.  In  re  Bassford,  50  N.  T.  509. 

The  Supreme  Court  of  South  Carolina  had 
under  consideration  the  phrase  "three  weeks* 
notice,"  in  the  case  of  Cleveland  v.  Spartsn* 
burg  et  al.,  54  S.  C.  86,  31  S.  E.,  loc.  dt.  872, 
and  through  Jones,  J.  said:  "T^e  statute  In 
question  does  not  require  a  publication  'once 
a  week,'  nor  does  It  require  advertisement 
for  three  weeks.  Since  it  merely  requires  no- 
tice to  be  advertised  at  least  three  weeks 
before  the  election,  a  single  publication  ap- 
pearing three  weeks  previous  la  a  compliance. 
To  hold  otherwise  would  he  to  Interpolate 
words  which  the  Le^lature  did  not  see  fit  to 
employ,  and  whldi,  In  reference  to  other  mat- 
ters, It  Is  accustomed  to  employ  when  the  in- 
tention Is  to  require  publication  at  least  once 
a  week."  What  Is  said  here  Is  ai^IIeable  to 
our  Missouri  statute,  for  we  have  statutes 
which  do  direct  the  number  of  publications, 
and  as  to  when  the  last  publication  shall  be 
made  with  reference  to  the  date  the  act  Is  to 
be  done. 

The  Illinois  Supreme  Court,  In  Royal  Ina. 
Co.  T.  South  Park  Com'rs,  ITS  IIL  493,  51 
N.  E.,  loc.  clt.  559,  In  construing  the  term 
"10  days'  notice."  said :  "The  next  objection 
made  by  the  plaintiffs  in  error  is  that  the 
court  below  is  without  Jurisdiction  to  enter 
judgment  of  confirmation,  upon  the  alleged 
ground  that  the  notice  of  application  for  the 
confirmation  was  insufficient.  Such  Insuffi- 
ciency is  alleged  to  consist  in  the  fact  that 
only  1  day's  notice  was  given,  and  that  a  1" 
days*  continuous  notice  should  have  been 
given.  In  Aldls  v.  Commissioners,  supra,  this 
objection  was  considered,  and  it  was  there 
held  that  a  single  publication  10  days  before 
the  application  was  sufiScient,  and  that  the 
park  act  did  not  require  such  notice  to  be 
published  for  10  successive  da:^"  Sereral 
other  Illinois  cases,  as  indicated  abore^  are 
to  the  same  effect 

Other  authorities  in  point  might  be  collect- 
ed and  quoted  from,  hut  these  sufficiently 
show  the  trend  of  Judicial  opinion  as  to  tlie 
construction  of  the  words  we  are  called  upos 
to  construe.  With  the  trend  of  our  own  court 
and  with  an  almost  unbroken  line  of  cases 
from  other  states,  we  feel  constrained  to  rule 
that  the  publication  of  the  notice  of  election  In 
the  case  at  bar  was  sufficient,  and  we  so  hold. 
Of  course,  the  personal  notice  sent  out  tqr  tb* 
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mayor  to  the  Toten  would  be  of  no  avail:  If 
the  statutory  notice  was  InattflSdent.  tbe  elec- 
tion would  fall.  Such  personal  notices  would 
only  tend  to  Indicate  absolute  fairness  In  the 
election. 

2.  From  the  evidence  It  appears  that  the 
Judges  and  clerks  of  tbe  election  counted  the 
votes  and  made  return  thereof  under  proper 
certificates,  and  that  thereafter  the  mayor 
and  city  council  recounted  the  votes,  finding 
some  slight  discrepancy,  but  not  sufficient  to 
change  the  result  The  three  propositions 
were  separately  stated  on  one  ballot,  so  that 
the  voter  had  to  scratch  either  "yes"  or  "no" 
after  each  of  the  three  propositions  being 
submitted  to  the  voters.  All  propositions 
carried  by  much  more  than  a  two-thlrda  ma- 
jority. 

Plaintiffs'  second  contention  Is  couched  In 
as  short  terms  as  we  can  use,  and  we  borrow 
their  language.  It  reads:  "Tbe  action  of 
the  mayor  and  councllmen,  in  opening  and 
recounting  the  ballots,  after  tbe  same  had 
been  counted  by  the  Judges  and  clerks  of  the 
election,  and  entering  the  result  of  tbe  re- 
count as  the  o£BciaI  result  of  tbe  election, 
was  forbidden  by  section  3  of  artlde  8  of  the 
Mi»Ouri  Constitution  [Ann.  St  1906,  p.  253] 
and  made  the  election  void." 

The  ballots  were  returned  to  the  council  by 
the  election  officers.  They  were  strung  upon 
a  string,  and  not  sealed  In  boxes  as  required 
ty  tbe  gene4|l  law.  No  complaint  Is  made  to 
any  of  tbe  proceedings,  save  and  except  the 
action  of  the  mayor  and  council  In  recounting 
the  ballots.  What  was,  in  foct,  done  is  thus 
described  by  one  of  tbe  witnesses,  the  mayor: 
"Q.  What  was  done  with  reference  to  count- 
ing the  ballots  of  tbe  special  election  held  on 
the  18th  of  October,  1909.  with  reference  to 
counting  the  ballots?  A.  The  Judges  and 
clerks  first  counted  the  ballots  and  made  a 
return  on  the  poll  books,  and  the  council 
then  met  and  cast  up  the  ballots  and  made 
an  official  record.  Q.  What  do  you  mean? 
A.  They  recounted  the  ballots.  Q.  They  open- 
ed the  ballota?  A.  miey  did;  they  were  on 
a  string,  you  know.  Q.  And  the  result  of  this 
election  was  officially  declared  according  to 
the  count  made  by  the  dty  council — ^Is  that 
correct?  A.  f  es,  sir."  The  witness  further 
said:  "Q.  When  the  returns  were  made,  did 
they  certliy  to  the  returns,  the  clerks  and 
Judges?  A.  Tes,  sir.  Q.  How  did  the  count 
made  by  the  coundl  compare  to  the  count 
made  by  the  clerks  and  the  Judges?  A.  Just 
a  few  votes  difference.  Q.  It  did  not  change 
the  result  at  all?  A.  No,  sir."  It  Is  the  facts 
disclosed  by  this  evidence  that  plalntifb  urge 
Invalidate  the  election. 

Section  8  of  the  ordinance  concerning  the 
election  provided  for  the  appointment  of 
Judges  and  clerks,  and  provided  that  they 
should  take  an  oa^  to  impartially  discbarge 
their  duties,  and  not  to  disclose  bow  any  vot- 
er may  have  voted,  unless  compelled  so  to  do 
as  a  witness  In  a  proper  Judicial  proceeding. 
Section  0  required  the  clerks  to  keep  a  rec- 


ord, in  well-bound  books,  ot  the  name  of  each 
voter  and  number  of  hto  t>allot,  set  opposite 

the  name. 

Section  10  thus  rrads:  "It  sball  be  the 
duty  of  the  several  Judges  and  clerks  of 
election  to  count  the  votes  cast,  and  to  keep 
a  record  thereof,  and  to  cast  up  the  results 
of  such  election,  and  to  verify  the  same,  and 
to  publicly  announce  the  results  of  the  elec- 
tion as  soon  as  the  same  is  known  to  them, 
and  they  shall  deliver  to'  tbe  city  secretary 
the  ballots,  tally  sheets  and  poll  books  prop- 
erly certified.  Afterwards,  on  the  18th  day 
of  October,  1909,  tbe  mayor  and  board  of 
councllmen  shall  meet  for  the  purptwe  of 
casting  up  the  said  ballots  and  shall  declare 
the  results  of  the  election,  ou  tbe  several 
propositions  aforesaid,  by  ordinance." 

The  Australian  ballot  law  does  not  apply 
to  the  election  with  which  we  are  now  deal- 
ing.  2  Rev.  St  1909,  i  5921. 

We  have  outlined  this  ordinance  and  quot- 
ed one  section  thereof,  for  the  reason  that 
to  our  minds.  It  explains  the  conduct  of  the 
major  and  city  council. 

The  statute,  3  Rev.  St  1909,  !  93^,  pro- 
vides; "Such  election  shall  be  held  and  Judg* 
es  and  clerks  thereof  appointed  as  In  the 
case  of  other  elections  In  such  city  or  town, 
or  in  such  manner  and  under  such  regula- 
tions as  may  be  prescribed  by  ordinance." 

It  appears  that  this  dty  council  adopted 
the  latter  conrae.  It  passed  an  ordinance  for 
the  regulation  of  this  election.  Tbe  ordi- 
nance quoted  speaks  of  the  mayor  and  coun- 
dl "casting  up  the  said  ballots,"  and  It  was 
no  doubt  from  this  dause  that  they  got  the 
Idea  of  recounting  the  ballota  upon  these 
strings.  We  do  not  desire  to  discuss  the 
propriety  of  this  language  In  the  ordinance, 
but  mention  It  as  tending  to  show  that  there 
was  no  malidons  wrong  committed  by  this 
canvassing  board.  They  evidently  under- 
stood that  they  had  tbe  right  to  recount  the 
ballots,  and  in  so  doli%  acted  In  good  faith 
and  with  no  fraudulent  intent  The  water- 
works proposition  was  carried  by  a  vote  of 
238  to  71;  the  sewer  proposition  by  a  vote 
of  2iS  to  S4;  the  light  plant  proposition  by 
a  vote  of  224  to  79.  The  evidence  shows  that 
there  was  but  a  few  votes  difference  In  the 
two  counts.  Tb6  propositions  carried,  as 
will  be  seen,  by  a  big  vote  for  a  city  having 
little  more  than  2,000  InhaUtants.  Absolute 
fairness  seems  to  have  characterized  the  acts 
of  the  city  officials,  both  In  notifying  the  re- 
spective voters  and  in  casting  up  the  votes. 
If  the  canvassing  board  made  a  mistake  un- 
der the  law  and  their  ordinance  in  recount- 
ing this  vote,  the  will  of  the  people  stiotad 
not  be  thwarted  thereby.  At  most.  It  was 
but  an  erroneous  Judgment  upon  their  part 
No  fraud  is  charged  or  could  be  charged. 
If  the  will  of  the  voters  could  be  thmrted 
by  such  an  act.  des^nlng  canvassing  boards 
could  always  so  do.  Much  Is  said  In  the 
briefs  about  the  secrecy  of  tbe  ballot.  Many 
cases  are  dted.  discussed,  and  quoted  from. 
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but  all  this  la  beside  the  question  In  the  case 
at  bar.  The  ballots  were  not  sealed,  but  they 
did  not  have  to  be  sealed  under  the  ordi- 
nance. The  canvassing  board  did  not  com- 
pare the  ballots  with  the  poll  lists,  and  the 
secrecy  of  no  ballot  was  exposed,  so  far  as 
tbls  evidence  shows,  and  we  have  quoted  It 
in  full.  There  is  nothing  in  the  point  and 
it  is  ruled  against  the  plalntiCTs. 

3.  To  show  the  population  of  the  city  of 
Glasgow,  the  defendants  ofTered  a  special 
census  taken  by  said  city  in  1904.  To  this 
evidence  the  plaintiffs  objected.  They  now 
urge  that  the  census  was  not  taken  in  accord- 
ance with  law,  because  the  ordinance  provid- 
ing for  the  taking  of  the  census  did  not  name 
the  census  taker,  but  authorized  the  mayor 
to  name  and  appoint  such  person. 

The  law  governing  the  taking  of  a  census 
in  1904  was  Rev.  -St.  1899,  |  6300  (Ann.  St 
1006,  p.  3147).  It  is  now  Rev.  St  1900.  8  9639. 
There  was  an  act  in  1905  (Sess.  Acts  1905,  p. 
80  [Ann.  St  1906,  S  5895a])  relating  to  cities 
of  the  fourth  class.  But  this  is  immaterial 
in  this  case,  and  we  only  mention  it  now  be- 
cause counsel  cite  us  to  State  ex  rel.  v.  Wil- 
der,  211  Mo.  305, 109  S.  W.  574,  where  we  dis- 
cuss that  act  It  is  sufficient  to  say  that  this 
census  was  under  section  6300,  Rev.  St.  1899, 
and  could  not  be  aCTected  by  this  act  of  1905, 
because  taken  before  that  time.  Further, 
the  act  of  1905  applies  to  cities  of  the  fourth 
class  solely. 

The  law  does  not  undertake  to  say  that 
the  couucl]  shall  designate  by  ordinance  the 
census  taker.  The  law  authorizes  the  city 
to  pass  an  ordinance  causing  a  census  to  be 
taken.  Under  the  law,  the  council  could  pass 
an  ordinance  authorizing  the  census  to  be 
taken  and  also  empowering  the  mayor  to  se- 
lect and  appoint  the  census  taker  or  census 
takers.  Tbe  ordinance  in  this  case  author- 
ized the  appointment  of  tbe  census  taker  by 
the  mayor.  Singular  to  say,  plaintiff,  A.  B. 
Southworth,  was  the  mayor  of  the  city  at 
the  time,  and  appointed  E.  W.  Henry,  bis 
present  attorney,  as  the  census  taker.  The 
mayor's  authority  to  appoint  did  not  seem 
to  have  been  questioned  at  that  time.  Of 
coarse,  we  do  not  say  they  are  estopped  from 
questioning  it  but  it  only  demonstrates  how 
rapidly  a  person's  views  of  the  law  may 
change.  Klayor  Southworth  was  right  in  ap- 
pointing the  census  taker  in  1901  and  is 
wrong  in  his  contention  urged  here. 

4.  The  ordinance  provided  for  $4,000,  *'to 
construct  public  sewers  within  the  city  lim- 
its." The  objection  Is  that  no  ordinance  bad 
been  passed  or  action  taken  toward  locating 
these  sewers.  There  Is  testimony  tending  to 
show  that  $4,000  would  not  construct  a  pub- 
lic sewer  which  would  be  available  to  the  en- 
tire city.  From  this  It  Is  argued  that  such  a 
sewer  as  could  be  constructed  would  be  a  dis- 
trict or  private  sewer.  There  are  two  an- 
swers to  this  contention.  In  the  first  place, 
founsei  are  wrong  in  what  Is  a  public  sewer. 
A  sewer  does  not  necessarily  have  to  accom- 


modate the  whole  city  to  be  a  public  sewer. 
Counsel  dte  us  to  the  case  of  South  Highland 
Land  &  Imp.  Co.,  172  Mo.  523,  72  S.  W.  944, 
for  a  definition  of  a  pnbllc  sewer,  and  some 
of  the  language  of  that  case  bears  out  the 
contention.  This  question  was  again  thresh- 
ed out  in  court  In  banc  in  tbe  very  rec^t 
case  of  State  ex  rel.  t.  Wilder,  217  Mo.,  loc 
cit  271,  116  S.  W.  1087.  The  meaning  of 
the  term  "public  sewer"  is  discussed  in  tbe 
separate  opinion  of  Woodson,  J.,  in  the  case, 
supra,  and  to  his  opinion  a  majority  of  the 
court  agreed.  Counsel  therefore  are  in  error 
8B  to  what  constitntes  a  public  sewer.  Sec- 
ondly, It  will  be  time  enough  for  plalntUTs 
to  complain  when  the  council  by  ordinance 
nndertakes  to  use  the  funds  for  a  sewer  oth- 
er than  a  public  sewer.  This  contention  is 
ruled  against  plaintiffs. 

5.  Another  contention  Is  that  there  was  er- 
ror in  the  incladlng  in  the  abstract  of  the 
assessed  property  within  the  city  of  Glas- 
gow the  assesaed  valuation  of  the  merchants 
and  manufacturers,  and  of  tbe  railroads, 
bridges,  tel^paph,  and  telephone  companies. 
That  railroad  property  is  taxable  for  such 
purpose  is  clearly  shown  by  the  statute.  3 
Rev.  St  1900,  S  11,653.  This  secUon  says 
that  such  property  "shall  be  subject  to  taxa- 
tion for  state,  county,  or  other  municipal  or 
local  purposes."  What  would  apply  to  rail- 
roads, would  and  should  apply  to^rldge,  tele- 
graph, and  telephone  companies. 

In  this  case  the  evidence  shows  that,  ex- 
cluding the  merchants'  and  manufacturers' 
assessment  which  was  $40,500,  and  the  rail- 
road, bridge,  telegraph,  and  telephone  compa- 
nies' assessment  whlt^  was  ^0,429,  there 
was  left  an  assessment  of  personal  and  real 
property  of  $586,260.  Add  to  this  last  sum 
the  assessment  of  the  railroad,  bridge,  tele- 
graph, and  telephone  companies  and  we  bare 
a  total  of  $606,689,  which  Is  more  than  suffi- 
cient to  carry  the  proposed  boud  Issue.  Un- 
der these  circumstances,  it  becomes  unneces- 
sary to  discuss  the  question  as  to  the  mer- 
chants' assessment 

6.  Last  It  is  contended  that  there  was  er- 
ror In  including  in  the  real  estate  assessment 
some  unplatted  ground  within  the  city  limits, 
which  plaintiffs  claim  should  not  have  been 
included.  It  Is  not  necessary  to  go  into  the 
legal  question  as  to  whether  or  not  such  land 
was  exempted  from  the  city  taxes,  for  tbe 
reason  that  plaintiffs  have  made  no  proof  as 
to  what  were  the  assessed  values  of  these 
lands,  so  that  we  could  deduct  the  same,  if 
under  the  law  they  should  have  been  deduct- 
ed. In  determining  what  was  the  assessed 
value  of  the  property  within  the  city.  Had 
plaintiffs  been  serious  in  this  matter,  and  de- 
sired the  court  to  pass  upon  tbe  law,  they 
should  have  shown  the  assessed  value  of 
these  alleged  exempt  lands.  Without  snch 
showing,  we  would  have  no  way  of  determin- 
ing tbe  question  as  to  what  was  the  real  as- 
sessed value  of  tbe  taxable  property. 

Upon  the  whole,  this  cause  has  been  well 
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tried,  and  tbe  Judgment  of  the  ctrcntt  court 
Is  affirmed.  All  concur,  except  BUBQESS, 
C.  atwenb 


BLYSTON-SPSNCBR  t.  UNITED  BTS.  00. 
OF  ST.  LOUIS. 

(Sprinefield  COnrt  of  Appeals.   HiBMori.  Dec. 
IdlO.   Beheaiinff  Denied  Jui.  8>  1911.) 

1.  StATUTU  a  206*)  —  CoRSlBnOTXOH— OON- 
BTBUIKO  AS  A  WHOUC. 

All  proTiaions  of  a  statute  relating  to  one 
subject  should  be  considered  together  in  con- 
struing a  part  thereof,  and  should  be  construed 
so  as  to  hanuoniie  and  effectuate  all  of  tbe 
proTlstoiis,  if  possible. 

[Ed.  Note.^For  other  cases,  see  Statutes, 
CenL  Dig.  |  283;  Dec  Dig.  1  200.*] 

2.  Statutes'  (I  189*)— OoKBTBDcmoN— Liibb- 

AI.  iNTEBPBirrATION, 

The  court  will  d^art  from  a  literal  con- 
straction  of  a  part  of  a  statute,  where  such 
construction  would  put  it  in  conflict  with  other 
parts  of  the  act  and  violate  the  manifest  intent 
of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  268 ;  Dec  Dig.  {  188.*] 

3.  JuBT  (8  63*)— Qualification  or  Jueoes— 
Pbjob  Sebvice  WirniN  Yeab. 

Rev.  St.  190^  I  7358,  permits  tbe  court  in 
cities  of  100,000  inhabitants  or  more  to  direct 
from  time  to  time  the  number  of  jurors  to  be 
summoned  and  how  long  they  shall  be  summon- 
ed before  their  appearance  shall  be  required, 
and  how  long  they  shall  serve.  Section  7361 
provides  tliat  a  juror  aball  serve  onlv  once  a 
year,  and  that  no  one  shall  be  required  to  serve 
ns  a  juror  more  than  once  a  year,  and  section 
7342,  contained  in  the  same  chapter,  regnires 
persona  to  be  excused  from  jury  service  who 
have  served  on  any  jury  within  32  months  next 
preceding  its  challenge  for  that  cause,  and  per- 
mits tbe  court  to  excuse  such  persons  without 
challenge.  H^d,  that  the  purpose  of  the  stat- 
utes waa  to  relieve  jurors  from  unnecessary 
jury  service,  and,  construed  together,  they  ex- 
empt a  Juror  called  upon  the  regular  panel  to 
serve  for  a  apectfied  time  from  such  service,  if 
he  has  served  as  a  juror  within  12  months  be- 
fore the  time  he  began  service  on  such  regular 
panel,  so  that  a  juror  Riimmoned  on  a  regular 
panel  under  section  7363  to  serve  for  one  week, 
beginning  on  Monday  of  the  weelt  in  which  the 
eve  was  tried,  waa  not  disaualified  because  he 
served  upon  Juries  during  the  week  subsequent 
to  the  Monday  when  he  oegan  to  serve,  where 
he  bad  not  served  upon  any  jury  within  a  year 
before  the  time  the  service  as  juror  began. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  8  259 ;  Dec  Dig.  fi  53.*J 

4.  Neqliqekcb  (f  138*)— Ihconbisixitt  Di- 

BTBUCTIOKS. 

Instructions  on  DOgHgence  in  causing  per- 
sonal injuries  are  not  incODSistent  with  iastroc- 
tions  on  the  last  clear  chance  doctrine. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  354 ;  Dec  Dig.  8  13&*] 

5.  Stbeet  Bailboads  a  81*)— Dmr  to  Ob- 

SBBVE  TlQILKNCB— CONSTBUCTION  OV  OBDI- 
NANCE. 

An  ordinance  requiring  the  motorman  of  a 
street  car  to  keep  vigilant  watch  for  vehicles 
and  i)edestriana  on  or  moving  towards  tbe  track, 
and  on  the  first  appearance  of  danger  to  stop 
the  car  aa  soon  as  possible,  does  not  condition 
the  motormau's  duty  upon  the  negligence  of  s 


pedestrian  who  goes  Into  a  dangerous  poritlon, 
but  upon  the  appearance  of  danger,  whether 
such  danger  is  caused  by  the  pedestrian's  neg- 
ligence or  otherwise. 

[Ed.  Note.— For  other  eases,  see  Street  Rail* 
roads.  Cent.  Dig.  88  172-177 ;  Dec  Dig.  8  81-*] 

6.  Stbeet  Bahaoads  (8  98*)  —  Opebatioic — 
InJUBIES— Motobuan^s  Dtttt. 

While,  ordinarily,  a  motorman  need  not 
stop  his  car  every  time  he  sees  a  person  on  or 
near  the  track  and  may  assume  that  the  pedes- 
trian will  act  with  ordinary  care,  unless  the  con- 
tra^  appears,  he  must  diligently  watch  the 
conduct  of  x^edestrians  and  stop  the  car  as  soon 
as  possible,  whenever  they  appear  to  Iw  in  dan- 
ger. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  88  195-200;  Dec.  Dig.  8  98.'] 

7.  Stbeet  Baiuoads  (8  81*)— Injubies— Ao- 
Tions— PBOor^NEauoENCB— ViOLAiioK  or 
Obdinance. 

In  order  to  recover  for  personal  injuries 
caused  by  violating  an  ordinance  requiring 
motorman  to  keep  a  vigilant  watch  for  vehicles 
or  pedestrians  on  or  moving  toward  the  track, 
and  stop  the  car  in  the  shortest  possible  time 
on  the  nrst  appearance  of  danger  to  them,  plain- 
tiff must  prove  that  tbe  motorman  could,  by 
keeping  a  vigilant  watch,  liave  discovered  his 
apparent  danger  in  time  to  have  stopped  the  ear 
and  avoided  striking  htm. 

[Ed.  Note.— For  other  case^  see  Street  Rail- 
roads. Cent  Dig.  H  172-177;  Dec  Dig.  1 81.*] 

8.  Stbeet  Railboads  (I  84*)— NEaxjasNOB— 
Excessive  Speed  —  Vioi.ATion   of  Obdi- 

WANCE. 

The  operation  of  a  street  car  at  a  rate  of 
speed  in  excess  that  permitted  by  ordinance 
is  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  8  84.*] 

9.  Stbeet  Railboads  (8  117*)  —  Injubieb  — 

JOBT  QOBBTIONB— DISCOVEBED  PEBIL. 
Plaintiff  was  struck  by  defendant's  street 
car  at  the  intersection  of  D.  and  B.  avenues, 
while  she  was  crossing  from  the  south  to  the 
north  side  of  D.  avenue  on  tbe  west  sidewalk 
of  B.  avenue.  When  plaintiff  attempted  to 
cross  she  saw  a  car  coming  from  tlie  east  on  D. 
avenue,  and  an  antonu^ile  just  behind  the  car, 
and  in  order  to  let  the  car  and  automobile  pass 
she  stepped  on  tbe  north  side  of  the  east-bound 
track,  looking  meanwhile  to  the  vest  for  a  car, 
and  while  in  that  position  tbe  car  which  struck 
her  approached  from  the  south,  unnoticed  by 
her,  on  another  street  and  came  around  the 
comer  on  the  south  track  of  D.  avenue,  running 
at  from  20  to  25  miles  an  hour,  when  the  maxi- 
mum speed  permitted  by  ordinance  was  15  miles 
an  hour.  Plaintiff  had  stood  in  that  position 
for  10  or  15  seconds  when  she  was  struck,  and 
testified  that  she  attempted  to  get  out  of  the 
way,  but  could  not  go  north  liecause  of  the  ap- 

Broaching  car  and  automobile,  and  was  struck 
y  the  other  car  while  trying  to  go  backwards. 
The  motorman  could  have  seen  plaiutiff  for  a 
distance  of  about  400  feet  l)efore  he  struck  her. 
Held,  that  the  question  of  whether  tbe  motor- 
man  saw,  and  could  have  stopped  tbe  car  after 
seeing,  plaintiff's  peril  in  time  to  tiave  prevent- 
ed a  collision  was  for  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads,  Cent.  Dig.  88  248,  255,  256 ;  Dec.  Dig. 
8  111'.*] 

10.  Stbeet  Railboads  (8  114*)  —  Intobies  — 

SUFFICIENCT    or    EVIDBRCE  —  PbOXIUATB 

Cause. 

A  finding  that  tbe  excessive  speed  of  the 
car  proximately  caused  the  collision  was  sus- 
tained, especially  in  view  of  plaintiff's  testimony 
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that  she  WH  stnick  hy  the  sontfa  wheel  -of  the 
car. 

[Ed.  Note.— For  other  easei,  see  Street  B«U- 
xoada,  Gent.  Dig.  |  247;  Dec.  Diff.  S  U4.*] 

11.  Stbkr  Railboads  (I  98*)  — IirjxrxiES— 

CONTSIBUTOBT  NEOUGEITCS. 

After  she  discovered  lier  peril  from  the  car 
which  struck  her,  plaintiff  did  all  that  abe  could 
have  done  to  prevent  Injuiy,  so  that  she  waa 
not  gaiity  of  contlibotory  n^Iigence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  II  204-209;  Dec.  Dig.  %  98.*] 

12.  StBBCT  RAXI.B0AD8   (S   81*)  —  IKJUBIBS — 

Neolioencb. 

The  exercise  of  due  care  would  reqaire  a 
motorman  to  anticipate  the  probability  of  col- 
liding with  some  one,  by  negligently  running 
his  car  in  a  crowded  street  in  excess  of  the 
speed  limit  fixed  by  ordinance. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  fS  172-17T ;  Dec.  Dig.  S  81.*] 

13.  Nbojijobnob  (I  72*)— Acts  in  e^heboen- 

0IE8. 

One -placed  in  a  situation  of  apparent,  im- 
minent danger  by  another's  negligence,  need  not, 
In  attemptinc  to  escape,  exercise  the  judgment 
required  if  he  were  not  in  a  position  of  peril, 
and  if  he  Is  injured  by  adopting  the  dangerous 
course  while  acting  m  sach  emergency,  as  a 
prudent  person  might  be  expected  to  act  under 
the  circumstan'ces,  he  may  recover  for  such  in- 
juries, though  he  woold  not  have  been  injured 
bad  be  not  attempted  to  escape. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  99,  100 ;  Dec.  Dig.  |  72.*] 

14.  Appeal  and  Erbob  (|  1060*)— Habbojcss 
Ebbob— Ikstbuctions— Dauaoes. 

The  giving  of  an  instruction  In  a  personal 
injury  action,  which  does  not  limit  the  amount 
of  recovery  for  nurse  hire,  doctors'  bills,  medi- 
cine, etc.,  to  the  amount  claimed  therefor  in  the 
petition,  is  reversible  error,  not  being  curable 
by  a  xemlttitor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  4220;  Dec  Dig.  f  1066.*] 

15.  Trial  (|  260*)— I  RSTBUcriONa— Requests. 
There  was  no  error  in  refusing  an  Instruc- 
tion, where  the  same  proposition  was  covered  by 
an  instruction  given  by  the  court  on  its  own 
moticoL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  601-669;  Dec.  Dig.  |  260.*] 

IQ.  Street  Railboads  (1  118*)— InjuBiBa— 

InSTB'DCTIONB. 

Where  the  evidence  in  an  action  for  per- 
sonal injuries  by  collision  with  a  street  car 
tended  to  show  uat  defendant  was  n^ligent  in 
placing  plaintiff  in  a  dangerous  situation,  re- 
quiring ner  to  act  on  an  emergency,  when  she 
was  injured,  a  requested  charge  that  if  plsin- 
tiff  in  crossing  the  track  failed  to  look  and 
listen  for  the  approaching  cars,  and  if  the  cars 
were  approaching  in  dangerous  ^roximit}',  she 
was  bound  to  stop  before  going  into  peril  and 
permit  the  can  to  pass,  and  if  she  did  not  do 
BO,  conld  not  recover,  was  properly  refused,  in 
absence  of  further  qualification. 

[EA.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  81  268,  200;  Dec  Dig.  S  118.*] 

17.  Tbial  (5  133*)— Conduct  op  Counsel— 
Abouhent- Abouuknt  Without  Recobd. 
The  trial  court  should  reprimand  an  attor- 
ney guilty  of  Improper  conduct  in  remarks,  and 
if  be  does  not  desist  upon  being  told  to  do  so, 
should  punish  him  for  contempt  of  court ;  one 
of  the  principal  duties  of  the  trial  jud^e  being 
to  preserve  order  hy  tiie  attorneys^  parties,  and 
witnesses. 

[Ed.  Note.— For  other  case^  see  Trial,  Cent 
Dig.  I  816;  Dec.  Dig.  |  133.^] 


18.  Triai.  (1  133*)— ConDUOr-ABOUVENT. 

The  trial  court  should  have  reprimanded 
the  attorney  of  plaintiff,  tn  a  personal  Injury 
action  agaiiLst  a  street  car  ccmipany,  for  cnats- 
Ing  defendant  with  "Infamy"  without  any  huiu 
for  the  charge  in  the  evidence. 

TEA.  Note.— E\>r  other  cases,  see  TML  Cent. 
Dig.  I  816 ;  Dec  Dig.  |  133.*] 


19.  Stbeet  Railboads  ({  118*)— iNniBi 

iNeTBUCTIONB— DiBCOVEBED  PEBIL. 

A  clause  of  an  Instruction  on  discovered 
peril,  in  an  injury  action  against  a  street  car 
company,  reading  "after  discovering  the  danger 
to  plaintiff,  or  could  have  discovered  such  dan- 
ger by  keeping  a  vigilant  watch,"  should  have 
contained  the  words  "if  he,"  after  the  word 
"or" ;  those  words  referring  to  the  motonnaji. 

[Ed.  Note.— For  other  case&  see  Street  Rail- 
road^ CcBt  Dig.  H  S68k  868;  Dec;  Dir.  | 

20.  Tbiaz,  (I  251*)— iNStBUonons— GoirroBii- 

ITT  TO  Fl,EADIN08. 

As  the  damages  recovered  should  be  limited 
to  the  injuries  alleged  in  the  petition,  an  in- 
struction in  a  personal  injury  action,  author- 
taing  damages  for  impairment  of  plaintiff's 
health,  was  erroneous,  where  no  mdi  item  of 
damage  was  direcUy  alleged  iu  the  petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  CvBt. 
Dig.  i  696 ;  Dec.  Dfg.  |  261.*] 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Orimm,  Judge. 

Action  by  Paula  F.  BIystbn-Spencer  against 
the  United  Railways  Company  of  St  Louis. 
From  a  Judgment  for  plalnttfT,  defendant  ap- 
peals. Reversed  and  remanded. 

This  was  an  action  commenced  by  the 
plaintiff  against  the  defendant  a  street  rail- 
way company  operating  street  car  lines  In 
the  city  of  St.  Louis.  The  action  was  for 
damages  growing  out  of  injuries  plaintiff 
sustained  by  reason  of  a  collision  with  one 
of  defendant's  street  cars  at  the  Intersection 
of  Delmar  and  Bayard  avenues  In  said  dty. 
The  negligence  charged  in  the  petition  la  (1) 
the  failure  of  defendant's  servants  to  keep 
a  vigilant  watch  for  plaintiff  and  to  stop  the 
car  in  the  shortest  time  and  space  possible 
upon  the  Orst  appearance  of  danger  to  the 
plaintiff,  and  (2)  in  running  the  car  at  a 
rate  of  speed  in  excess  of  16  miles  an  hour, 
alleged  to  have  been  in  violation  of  a  cer- 
tain ordinance  of  the  dty  of  St  Louis. 
Among  other  items  of  damages  claimed  in 
the  petition,  appear  the  following:  "Hospital 
bills  in  the  sum  of  $71.70;  nurse  hire,  |39.- 
40;  ambulance  charge,  $10;  additional  ex- 
penses in  nurse  hire,  $80;  doctor's  bills. 
$230;  oculist's  bills,  and  expenses  for  eye- 
glasses, $36."  The  prayer  was  for  $25,000 
damages.  The  answer  was  a  general  denial, 
coupled  with  a  countercharge  that  plaintiff's 
injuries  were  caused  hy  her  own  negligence 
In  passing  onto  the  track  of  the  defendant 
dangerously  near  an  approaching  car.  The 
reply  was  a  general  denial.  Upon  trial, 
plaintiff  obtained  Judgment  for  the  sum  of 
$3,000,  from  which  the  defendant  duly  per- 
fected its  appeal  to  this  court 

The  evidence  offered  by  the  respondent 
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tended  to  support  the  cbarges  of  Diligence 
contained  In  ber  petition.  Her  own  testimo- 
ny tended  to  sbow  tbat  at  the  time  of  tbe 
accident  sbe  was  crossing  from  tbe  sontb 
side  to  tbe  north  side  of  Delmar  avenue  on 
tbe  west  walk  of  Bayard  avenne,  at  tbe  In- 
tersection of  the  two  streets;  that  It  was 
about  8:30  in  the  evening  and  the  streets 
vrere  lighted  and  she  could  see  two  or  three 
blocks  In  either  direction ;  that  Delmar  ave- 
nue at  tliia  point  nuu  oist  and  west,  and 
that  Bayard  avenue  miming  nortb  and  soutb, 
Intersecta  It  at  a  right  az«le;  tliat  the 
streets  are  level  and  straight  at  Uils  point 
She  stated  that  when  sbe  started  to  cross  tbe 
street,  she  looked  both  ways,  east  and  west, 
along  Delmar  av^ue,  and  listened  for  street 
cars;  that  at  tUs  time,  she  saw  a  car  com- 
ing from  tbe  east,  hot  that  there  was  none 
In  sight  coming  from  tbe  west ;  that  it  was 
about  400  feet  to  Walton  avenue,  east,  and 
that  this  street  car  coming  toward  her  from 
the  east  was  about  ISO  feet  west  of  Walton 
avenue;  that  at  about  the  same  time,  she 
saw  an  automobile  on  tbe  nortli  side  of  this 
car  and  just  behind  It,  coming  in  tbe  same 
direction ;  tbat  when  she  reached  ttie  ^ce 
between  tbe  two  trat^s,  she  saw  sbe  could 
not  get  across,  and,  in  order  to  allow  the 
street  car  and  automobile  to  pass,  stepped 
on  the  north  side  of  the  east-bound  track 
close  to  the  north  raU ;  that  when  sbe  stop- 
ped tbOTe,  waiting  for  the  west-bound  car 
and  the  automobile  to  pass,  she  again  look- 
ed toward  the  west  for  a  car,  but  that  no 
car  was  in  sight  coming  from  that  direction. 
But,  unnoticed  by  ber,  while  sbe  stood  there, 
a  car  from  the  sontb  came  down  Euclid  ave- 
nue, a  street  running  north  and  south  and 
parallel  with  Bayard  avenue;  this  car,  called 
the  Taylor  avenue  car,  came  around  the  cor- 
ner on  the  south  track  of  Delmar  avenue. 
It  was  running,  according  to  the  evidence,  at 
the  rate  of  from  20  to  25  miles  an  hour, 
and  while  plaintiff  was  looking  to  tbe  nortb, 
with  her  stde  toward  the  approaching  car 
from  the  west,  It  ran  her  down.  The  dis- 
tance, west,  from  where  plaintiff  stood  and 
was  struck  to  the  point  where  the  Taylor 
avenue  car  came  onto  tbe  south  track  of 
Delmar  avenue,  was  about  400  feet.  Plain- 
tiff stated  that  she  stood  between  the  tracks 
for  10  or  15  seconds  to  enable  tbe  west-bound 
car  and  the  automobile  to  pass,  In  order  that 
she  might  pass  on  north;  that  at  this  time, 
something  attracted  her  attention  and  sbe 
looked  up  and  saw  the  Taylor  avenue  car 
coming  from  the  west,  and  that  It  was  then 
only  25  or  30  feet  away.  She  was  in  a  sort 
of  a  pocket;  cars  were  approaching  her 
from  both  sides;  she  claims  she  attempted 
to  get  out  of  the  way ;  she  stated  that  she 
could  not  go  forward,  north,  because  of  the 
car  and  automobile  approaching  from  the 
east ;  that  she  tried  to  go  backward  and  was 
caught  by  the  Taylor  avenue  car,  coming 
from  the  west^  receiving  ber  Injuries.  The 


testimony  tended  to  sbow  that  she  was  ren- 
dered unconscious,  tbat  her  skull  was  frac- 
tured, and  ber  face,  ba(^  shoulders,  and 
limbs  bruised  and  Injured,  that  ber  right 
arm  was  Injured  and  ber  left  ankle  sprained, 
that  she  lost  the  use  of  one  of  her  eyes  for 
six  months,  had  paralysis  of  tbe  sensory 
nerves  in  areas  on  the  right  side  of  her 
body,  was  unconscious  for  two  or  three  days 
after  the  accident,  and  was  confined  to  ber 
bed  for  about  two  months. 

Oloidy  B.  Arnold  (Boyle  &  Priest,  of  coun- 
sel), for  appellant  Sterling  P.  Bond,  for  re- 

sp<mdent 

NIXON,  P.  J.  (after  stating  the  facts  as 
above).  1.  Appellant  at  the  outset  assigns  as 
error  the  action  of  tbe  trial  court  in  over- 
ruling appellant's  challenges  of  Jurors  Mar- 
shall, Metzner,  Orr,  Penseneau,  and  Hennes- 
sy,  on  tbe  ground  that  each  of  said  Jurors 
bad  served  on  a  Jury  within  12  months  next 
preceding  tbe  trial  of  this  case.  Tbe  evi- 
dence showed  tbat  each  of  these  Jurors  had 
been  summoned  to  come  to  court  and  serve 
for  one  week,  beginning  on  Monday  of  the 
week  in  which  this  case  was  tried,  and  tbat 
they  had  sat  upon  Jnrles'  during  tbe  week 
subsequent  to  the  Monday  when  they  began 
to  serve,  but  that  they  bad  not  sat  upon  any 
Jury  within  a  year  prior  to  tbe  time  their 
service  as  Jnrors  began ;  that  is,  on  Monday 
of  the  week  in  which  this  case  was  tried. 

Section  7363.  Rev.  St.  1900,  concerning  Ju- 
ries In  cities  of  100,000  Inhabitants  or  more 
In  this  state,  provides  tbat  each  of  tbe  courts 
therein  referred  to  "may  direct  from  time  to 
time  tbe  number  of  Jurors  to  be  summoned 
for  said  court,  and  bow  long  they  shall  be 
summoned  before  their  appearance  shall  be 
required,  and  how  long  they  shall  serve." 
Tbe  panel  of  Jurors  wtxlch  tried  tbe  present 
case  had  t>een  required  by  the  court,  under 
ttie  authority  granted  by  this  section,  to 
appear  on  the  preceding  Monday  and  serve 
for  a  period  of  one  week.  Section  7361,  Rev. 
St  1909,  provides  tbat  a  Juror  is  to  serve 
only  once  a  year,  and  tbat  no  person  should 
be  required  to  serve  as  a  Juror,  elttier  grand, 
petit,  or  special,  more  tlian  once  a.year.  But 
it  has  been  held  tbat  this  section  confers  a 
special  privilege  on  tbe  Juror,  and  does  not 
forbid  his  being  summoned.  It  Is  ground 
for  challenge  for  cause,  but  is  waived  If  tbe 
Juror  Is  not  challenged  peremptorily.  Wil- 
liamson V.  SL  Louis  T.  Co.,  202  Mo.  345,  100 
S.  W.  1072.  Section  7342,  Rev.  St  1909  (in 
the  same  chapter)  provides  what  persona 
shall  be  exempt  from  Jury  service  in  such 
dUes,  and  contains  the  following  provision: 
"  *  *  *  And  It  shall  be  the  duty  of  every 
court  of  record  In  said  city  to  excuse  from 
service  as  a  Juror  every  person  who,  being 
examined  on  the  voir  dire,  sliaU  appear  to 
the  court  to  be  a  person  whose  name  ought 
not  to  have  been  placed  upon  the  Jury  list 
under  tbe  nrovisions  of  this  article^  or  who 
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has  served  on  any  jury  In  any  court  In  this 
state  within  twelve  months  next  preceding, 
If  challenged  for  that  cause,  by  either  party 
of  the  suit;  and  the  court  may  excuse  such 
person  without  challenge  by  either  party." 

It  win  be  seen  that  section  7353,  wblcb 
authorizes  the  court  In  which  the  Jury  Is  to 
serve  to  determine  how  long  the  Jurors  shall 
be-  In  attendance  or  bow  long  they  shall 
serve,  la  apparently  in  conflict  with  section 
7342,  which  provides  that  It  shall  be  the  duty 
of  every  court  of  record  In  said  dty  to  ex- 
cuse from  service  as  a  Juror  any  person  who 
has  served  on  any  Jury  in  any  court  In  this 
state  within  12  months  next  preceding.  The 
respondent  contends  that  the  service  referred 
to  in  section  7342  as  "next  preceding"  means 
that,  where  a  Juror  is  summoned  on  a  regu- 
lar panel  within  12  months  prior  to  the  date 
on  which  his  service  on  said  regular  panel  Is 
to  commence,  he  may  be  challenged  for  cause. 
The  appellant  contends  that  the  service  re- 
ferred to  as  "next  preceding"  means  within 
12  months  prior  to  the  date  on  wblcb  the 
Juror  Is  actually  called  into  tbe  Jnry  box  to 
sen-e  as  a  Juror. 

The  law  of  interpretation  of  statutes  Is 
well  established  that  all  provisions  of  law 
relating  to  one  subject  should  be  considered 
in  determining  the  meaning  of  any  partlcnlar 
portion  thereof,  and  such  a  construction 
diould  be  ^ven  to  the  portion  under  consid- 
eration as  wUI  keep  all  the  provisions  of  law 
on  the  same  subject  in  harmony,  and  give 
effect  to  all,  when  sacb  ccmstmctlon  Is  pos- 
sible. Macke  T.  Byrd.  lai  Mo.  682,  S3  S.  W. 
44S,  52  Am.  St  Rep.  649 ;  GII7  of  Westport 
ex  rel.  t.  Jackson,  68  Mo.  App.  148;  Litsou 
T.  Smith,  68'  Mo.  App.  897.  Where  the  pro- 
Tislons  of  law  are  seemingly  conlradtctory 
of  each  other,  or  the  literal  construction  of 
a  dngle  section  woold  conflict  with  any  oth- 
er following  or  preceding  it  and  ^th  the 
entire  scope  of  manifest  Intent  of  the  act, 
it  Is  the  duty  of  courts,  If  it  be  possible,  to 
harmonize  the  various  provisions  with  each 
other,  and  to  effect  this,  it  may  be  necessary 
to  depart  from  the  literal  construction  of  one 
or  more  sections.  State  to  the  Use  of  Bosen- 
blatt  T.  Heman,  70  Mo.  441. 

Applying  these  general  principles  to  the 
sections  of  the  statutes  under  consideration, 
which  are  In  pari  materia,  in  order  to  collect 
the  legislative  Intent,  We  think  there  can  be 
no  reasonable  doubt  as  to  their  proper  con- 
struction, and  that  the  appellant's  contention 
should  not  be  sustained.  The  evident  mean- 
ing of  the  several  enactments,  considered  to- 
gether, is  that  in  case  a  Jaror  is  called  upon 
the  regular  panel  to  perform  jury  service  for 
a  spedfled  length  of  time  (In  this  case,  one 
week),  the  law  would  only  exempt  him  from 
such  service,  provided  he  had  served  as  a 
Juror  within  12  months  prior  to  the  time 
when  he  began  service  as  a  Juror  on  such 
regular  panel.  Otherwise,  the  sections  of  the 
law,  when  all  considered  together,  are  con- 


flicting and  Irreconcilable.  The  manifest  pur- 
pose of  the  enactments  was  not  to  burden  the 
Juror  with  unnecessary  service,  but  to  dis- 
tribute such  burdens  generally  among  all 
citizens  quallfled  for  Jury  service. 

2.  The  court,  at  plaintiff's  request  and  over 
defendant's  objection,  gave  the  following  in- 
struction as  to  the  negligence  of  the  defend- 
ant In  running  its  car  at  a  rate  of  q>eed  In 
excess  of  15  miles  an  hour:  "(2)  *  •  • 
And  if  the  Jury  believe  and  flnd  from  the 
evidence  that  the  place  at  which  plaintiff 
was  Injured  was  that  portion  of  the  city 
described  as  not  being  the  central  district  in 
the  city  ordinance  read  in  evidence,  that  just 
before  and  at  the  time  said  car  ran  against 
said  plaintiff  and  injured  her,  the  said  car 
was  running  at  a  rate  of  speed  In  excess  of 
15  miles  an  hour,  and  If  the  Jury  further 
find  from  the  evidence  that  such  excessive 
rate  of  speed  of  said  car  directly  caused  the 
Injuries  to  the  plaintiff,  and  If  the  Jury  fur- 
ther flnd  and  believe  from  the  evidence  that 
before  going  upon  said  track  and  whilst  i>as»- 
ing  over,  upon  and  near  said  track,  the  plain- 
tiff used  ordinary  care  in  looking  and  listen- 
ing for  the  aiq)roaching  car  and  to  avoid  in- 
jury to  herself,  then  the  plaintiff  is  oitltled 
to  recover  and  your  verdict  idiould  be  for 
the  plaintiff." 

Of  Its  own  motion  the  court  gave  the  fol- 
lowing instruction:  "The  Jnry  are  instructed 
that  it  was  the  duly  of  the  jdalntiff,  before 
crossing  the  defendant's  electric  railway 
tra<^,  to  exercise  ordinary  care  to  loolc  and 
listen  for  approaching  cars  and  to  exercise 
ordinary  care  to  avoid  coming  into  collision 
with  such  cars,  and  If  yon  flnd  from  the  evi- 
dence in  this  case  that  plaintiff  failed  to  so 
look  and  listen  before  stepping  on  the  d  - 
fendant's  track,  and  that  by  so  dohig  she 
might  have  observed  the  approaching  car, 
and  by  the  exercise  of  ordlnaty  care  avoided 
the  collision,  then  your  verdict  must  be  for 
the  defendant  even  thoagh  yon  believe  de- 
fendant vma  gnilty  of  negligence,  unless  you 
farther  flnd  that  the  motonnan  could  have 
stopped  the  car  In  time  to  have  avoided  the 
collision  by  the  use  of  the  means  at  his  com- 
mand and  consistent  with  safety  to  the  car 
and  to  tbe  passengers  In  the  car,  after  dis- 
covering the  danger  to  plaintiff,  or  could 
have  discovered  such  danger  by  keeping  a 
vigilant  watch." 

Appellant  assigns  as  error  that  these  two 
instructions  rest  upon  Inconsistent  theories. 
It  will  be  seen  that  instruction  No.  2  submits 
to  the  Jury  the  question  of  the  def^dant's 
negligence  occasioned  by  the  speed  ordinance 
of  the  city,  while  the  latter  instruction,  which 
tbe  court  gave  of  its  own  motion,  was  to  the 
effect  that  the  contributory  n^llgenoe  of  the 
person  Injured  would  not  prevent  a  recovery, 
when  such  negligence  was  known  to  the  par- 
ty causing  the  Injury  and  the  Injury  could 
have  been  avoided  by  the  use  of  reasonable 
care.  Appellant's  contention  is  that  tbe  lu- 
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structloriB  are  inconsistent,  In  tbat  Instrac- 
tlons  on  negligence  of  the  defendant  are  nec- 
easarlly  Inconsistent  with  Instructions  on  the 
so-called  bumanltarfan  doctrine;  that  where 
plaintiff  relies  on  the  fact  that  he  was  not 
gnllty  of  contributory  negligence,  and  that 
the  Injury  was  caused  by  the  negligence  of 
the  defendant,  then  plaintiff  Is  not  entitled 
to  an  Instruction  on  the  humanitarian  doc- 
trine, because  by  Invoking  that  doctrine 
plaintiff  confesses  tbat  he  was  guilty  of  neg- 
ligence, and  tbat  he  should  recover  notwltta- 
fitandlng  such  negligence. 

In  support  of  this  view  of  the  law,  we  are 
referred  to  the  case  of  Krebmeyer  t.  St 
Louis  T.  Oo.,  220  Mo.  639,  120  S.  W.  T8.  The 
opinion  in  tbat  case  was  delivered  by  Wood- 
son, In  which  Fox  and  Burgess,  JJ.,  con- 
curred. Judge  Valliant  wrote  a  dissenting 
opinion,  in  which  Gantt  and  Lamm,  JJ.,  con- 
-curred.  declaring  that  the  two  positions  were 
not  inconsistent,  and  tbat  instructions  submit- 
ting both  theories  are  proper.  It  Is  now  urg- 
«d  tbat  the  Krebmeyer  Case  is  authority  and 
settles  the  doctrine  Jn  this  state  in  favor  of 
the  law  as  declared  by  Judge  Woodson.  Judge 
Graves,  In  his  separate  opinion  in  that  case, 
said:  "I  concur  In  the  result  reached  by  my 
Brother  Woodson,  but  for  reasons  somewhat 
different;  tbat  la  to  say,  I  do  not  follow  all 
of  his  leasona."  As  said  by  this  court  in 
the  case  of  Chlidress  v.  Southwest  Missouri 
R.  Go..  141  Mo.  App.  667,  679,  126  B.  W.  169, 
173,  Judge  Gray  deHvering  the  opinion:  "If 
he  did  concur  with  Woodson,  he  has  since 
changed  his  mind.  In  Spencer  t.  Transit  Co., 
222  Mo.  810,  121  S.  W.  108.  Judge  Graves 
wrote  the  opinion.  In  that  case  Inatmctlons 
were  given  submitting  both  Issues  and  among 
these  instructions  Is  the  following:  'If  the 
Jury  find  from  the  evldencb  that  Mrs.  Spen- 
cer took  the  same  degree  <hC  care  of  the  diUd 
on  the  occasltm  In  question  as  a  leasonably 
pmdent  person  ordinarily  wonld  under  the 
same  or  similar  circumstances,  then  she  was 
not  guilty  of  such  contributory  negligmce  as 
would  defeat  this  action;  and  m&i  If  the 
jury  believe  that  she  did  not  exercise  rea- 
sonable care  and  that  the  child  escaped  from 
her  grasp  and  ran  across  the  railroad  trade, 
as  shown  In  the  evidence,  yet  this  would  not 
defeat  plaintiff's  recovery.  If  yon  believe  that 
the  motorman,  without  seeing  the  child  el- 
ttier  on  the  track  or  moving  toward  it,  and 
on  the  first  appearance  of  danger  of  such 
child,  failed  to  stop  the  car  within  the  short- 
est time  and  space  practicable  consistent 
with  safety  of  the  passengers  on  board  tlie 
car,  and  that  such  failure  by  said  motorman 
occaslouM  the  death  of  snld  child.'  Speak- 
ing of  this  instruction.  Judge  Graves  said: 
*We  see  no  error  in  this  instruction.  It  re- 
iterates the  well-recognized  humanitarian 
rule.' "  Judge  Gray,  resumlng'bis  considera- 
tion of  the  Childress  Case,  then  said:  "If  the 
decision  of  this  case  hinged  upon  this  ques- 
tion, we  would  be  at  a  loss  to  know  wbat  to 


do.  What  Is  the  last  decision  of  the  Supreme 
Court  upon  the  subject?  We  have  an  opinion 
by  three  judges,  dissented  from  by  three 
judges,  and  one  judge  concurring  in  doubt 
and  a  subsequent  opinion  by  him  declaring 
the  law  as  found  in  the  dissenting  opinion. 
This  point  is  a  very  material  one,  and  Is  in 
nearly  every  case  wherein  damages  are 
sought  to  be  recovered  from  a  street  car  com- 
pany by  injuring  a  child  In  the  street,  and 
it  is  to  be  regretted  that  the  judges  of  the 
Supreme  Court  are  unable  to  agree  on  a 
clear  and  well-defined  declaration  of  the  law 
relating  thereto." 

In  the  late  case  of  Shipley  v.  Metropolitan 
St  Ry.  Co.,  144  Mo.  App.  7,  26,  128  S.  W. 
768,  774,  the  Kansas  City  Court  of  Appeals 
said:  "The  most  serious  objection  offered  to 
this  Instruction  Is  that  it  submits  the  hy- 
pothesis, first,  that  the  peril  of  the  decedent 
was  created  by  the  sole  negligence  of  defend- 
ant without  the  aid  of  contributory  negli- 
gence, and,  second,  tbat  the  death  was  caus- 
ed by  the  negligence  of  the  defendant  under 
the  humanitarian  doctrine.  The  argument  Is 
tbat  these  hypotheses  are  so  Inconsistent  tbey 
cannot  be  considered  In  the  same  case,  and 
the  cases  of  Hof  v.  Transit  Co.,  213  Mo.  467, 
111  S.  W.  1166,  and  Krebmeyer  v.  Transit 
Co..  220  Mo.  639,  120  S.  W.  7S,  are  cited  In 
support  of  the  argument  Of  course,  if  the 
Supreme  Court  has  so  decided  this  question, 
that  would  be  an  end  to  all  discussion  here. 
We  would  follow  the  Supreme  Court,  re- 
gardless of  what  our  own  views  might  be,  but 
we  do  not  uudcrstand  the  Supreme  Court 
have  decided  the  question  as  defendant  ar- 
gues they  have.  The  Krebmeyer  Case  is  the 
last  decision  dealing  with  the  subject  to 
which  our  attention  has  been  directed.  The 
majority  opinion  In  that  case,  written  by 
Woodson,  J.,  and  concurred  In  by  Burgess, 
Fox.  and  Graves,  JJ..  does  contain  expres- 
sions which  lend  support  to  the  contention 
of  defendant  But  there  was  a  dissenting 
opinion  filed  by  Valliant,  J.,  and  concurred 
In  by  Gautt  and  Lamm,  JJ„  which  took  sharp 
Issue  with  the  majority  o^nlon.  The  con- 
currence of  Judge  Graves  with  the  majority 
was  by  a  s^iarate  concurring  opinion  in 
which  he  stated  that  he  concurred  in  the 
result,  but  did  not  follow  all  the  reasoning 
of  his  brother  Woodson.  An  examination  of 
that  opinion  discloses  that  Judge  Graves  did 
not  Indorse  the  view  that  the  Issue  of  wheth- 
er the  peril  was  produced  by  the  sole  neg- 
ligence of  the  defendant  and  that  of  whethor 
the  defendant  was  negligent  under  the  hn- 
manltarlan  doctrine,  are  so  Inconsistent  that 
both  may  not  be  contested  in  one  action. 
Consequently  the  Judges,  by  a  majority  of 
four  to  three,  were  against  the  doctrine  now 
pressed  by  defendant  and  which,  as  we  have 
said,  finds  some  support  In  the  opinion  of 
Woodson,  J." 

We  are  disposed  to  accept  the  opinion  In 
the  case  of  Spencer  t.  Transit  Co.,  222  Ma 
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81<^  121  S.  W.  108,  u  declaring  tbe  law  as 
It  should  be  applied  to  the  present  case.  In 
the  case  of  Hongh  t.  St  Louis  Gar  Co.,  123 
8.  W.  83.  decided  hy  the  St  Lonls  Court  of 
Appeals,  the  decision  In  the  Spencer 'Case, 
though  subsequent  to  the  Krehm^er  Case, 
seems  to  have  escaped  the  attention  of  Oiat 
court 

The  dty  ordinance  referred  to  In  the  In- 
struction^ known  as  the  vigilant  watch  ordi- 
nance, la  as  follows  (tiie  fourth  rule):  "The 
conductor,  motorman,  grlpman,  driver,  or  any 
other  person  In  charge  of  each  car  shall  ke^ 
a  volant  watch  for  all  v^ltdes  and  persons 
on  foot  espedaUy  children,  either  on  the 
track  or  moving  towards  it,  and  on  the  first 
appearance  of  danger  to  such  persons  or 
vehicles,  the  car  shall  be  stopped  in  the  sbwt- 
est  time  and  space  possible." 

Section  1865:  "Begnlatlons  as  to  rate  of 
speed.  No  ear  shall  be  drawn  or  propelled 
at  a  greater  rate  of  speed  than  at  the  rate  of 
ten  miles  per  hour  In  that  part  of  the  city 
bounded  by  the  Mississippi  river  on  the  east 
Arsenal  street  on  the  south,  and  Grand  ave- 
nue and  its  prolongation  to  said  river  on  the 
west  and  norUi,  inclusive  of  both  said  streets, 
said  district  so  bounded  to  be  known  as  tiie 
central  district;  and  no  car  shall  be  drawn 
or  propdled  at  a  greater  speed  than  at  the 
rate  of  fifteen  miles  per  hour  In  that  part 
of  the  city  not  Included  In  said  central  dis- 
trict above  bounded  and  described,  to  be 
known  as  the  outer  dlsMct" 

The  duty  of  motormen  and  others  In  charge 
of  street  cars,  under  this  legislation  as  to 
vigilant  watch.  Is  written  so  large  and  so 
clearly  that  no  judicial  construction  Is  re- 
quired to  interpret  Its  beneficent  provisions. 
Its  purpose  was  manifestly  to  require  the 
keeping  of  a  vigilant  watch  by  the  motor- 
man  for  all  persons  on  foot  whether  on  the 
track  or  moving  toward  It  and,  on  the  first 
appearance  of  danger  to  such  persons,  re- 
quired that  the  car  should  be  stopped  In  the 
shortest  time  and  space  possible.  In  large 
cities,  ^ecially,  where  considerable  bodies 
of  people  comprising  all  classes,  yonng  and 
old,  stalwart  and  feeble,'  are  continually  pass- 
ing over  and  along  the  streets  on  which 
street  cars  are  operated,  it  Is  to  be  anticipat- 
ed that  there  will  be  people  among  such  a 
throng  more  or  less  unconscious  of  their  sit- 
uation, and  perhaps  IndUTerent  to  the  dan- 
gers surrounding  them.  This  ordinance,  in 
Its  spirit  and  language,  clearly  extends  a 
protection  to  such  classes  and  specifically  en- 
joins a  duty  upon  those  in  charge  of  street 
cars,  upon  the  first  appearance  of  danger  to 
persons  on  the  track  or  moving  toward  it 
to  stop  the  car  in  the  shortest  time  and  space 
possible.  The  motorman's  duty  is  not  condi- 
tioned on  the  n^IIgence  of  the  plaintiff,  but 
upon  the  appearance  of  danger,  whether  such 
danger  Is  caused  by  the  negligence  of  the 
person  Injured  or  not  While  It  is  true  that 
ordinarily  a  motorman  is  not  required  to 
stop  bis  car  every  time  he  sees  a  person  on 


or  near  the  tratft  aliead  of  0te  car,  and  he 
has  the  right  to  assume,  nntll  the  contrary 
aivears,  that  others  will  act  with  ordinary 
care,  yet  it  is  his  duty  to  give  diligent  heed 
to  such  persons,  their  appearance,  conduct, 
etc.,  to  ascertain  whether  audi  p&mma  ore 
in  a  dangerous  position  and  whether  they 
are  conscious  of  the  approaching  car,  and  to 
stop  bis  car  within  the  shortest  time  and 
apace  possible  whenever  such  persons  are 
apparently  In  danger.  It  was  necessary  for 
the  plaintiff,  under  the  ordinance,  In  order  to 
recover,  to  affirmatively  prove  that  the  mo- 
torman <»■  others  In  charge  of  the  Taylor 
avenue  car  could,  in  the  dlsdiarge  of  this 
duty,  by  keeping  a  vigilant  watch,  have  dis- 
covered the  apparent  danger  to  the  plaintiff 
in  time  to  have  stopped  the  car  and  averted 
the  accident  As  to  the  first  count  in  plain- 
tiff's petition,  the  only  fnnctlon  of  the  plea 
of  contributory  negligence  would  be  that  of 
general  denial.  In  any  event  the  principles  of 
law  announced  In  the  Krehmeyer  Ciaae  would 
have  no  application  to  cases  arising  under 
the  ordinance  in  question  except  as  stated. 

It  is  furtho:  contended  by  app^ant  that 
the  Instruction  (No.  2)  in  regard  to  the  speed 
of  the  car  was  «Toneons,  fOr  the  reason  that 
the  speed  of  the  car  was  not  shown  to  liave 
been  eith^  the  proxhnate  or  remote  caose 
of  the  collision.  It  is  to  be  noted  that  the 
rate  of  speed  at  which  cars  could  ran  at  the 
place  of  the  accident  as  fixed  by  the  ordi- 
nance, was  not  to  exceed  15  miles  per  hour 
and  that  the  ear  was  being  driven  at  the 
rate  of  from  20  to  25  miles  an  hour  at  the 
time  of  the  collision,  a  prohibited  rate  of 
speed,  which  was  negligence  per  se.  Kelm 
V.  Union  Ry.  ft  T.  Co.,  90  Mo.  314,  2  S.  W. 
427;  Weber  r.  K.  C.  Cable  Ry.  Co..  lUO  Mo. 
194.  12  S.  W.  804.  13  -S.  W.  587,  T  L.  B.  A. 
819,  18  Am.  St  Rep.  541. 

The  two  principal  actors  upon  the  scene 
at  the  time  of  the  accident  were  the  plain- 
tiff and  the  motorman  on  the  Taylor  ave- 
nue car,  both  of  whom  were  thoroi^hly 
familiar  with  the  place  where  the  accident 
occurred.  The  plaintiff's  residence  was  va 
the  south  side  of  Delmar  avenue  a  short 
distance  from  the  IntersecUcm  of  Delmar 
and  Bayard  avenues;  she  had  resided  there 
three  years,  and  hence  was  familiar  with 
the  surroundings  and  the  operation  of  the 
street  cars  In  that  vicinity.  The  motorman 
in  charge  of  the  Taylor  avoine  car  which 
was  driven  against  plalntlflTs  person  was  a 
man  of  wide  experience  as  a  motorman,  hav- 
ing run  cars  over  Delmar  and  Buclid  ave- 
nues for  about  seven  years.  The  plaintiff, 
according  to  her  own  statement  of  her  case, 
at  the  time  she  left  the  curb  on  the  eonth 
Bide  of  Delmar  avenue  to  pass  across  Del- 
mar, going  north,  lookM  west  In  the  direc- 
tion of  Euclid  avenue,  for  the  pnrpose  of 
seeing  whether  a  car  was  approaching  from 
that  direction  on  Delmar;  that  she  could 
see  three  blocks  to  the  west  and  that  st 
that  time  there  was  no  such  car  in  ^ght 
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She  stated  tbat  she  then  passed  abont  18 
feet  nortb,  to  a  point  between  the  double 
tracks  on  Delmar,  and  stood  In  the  space 
twtween^  the  two  sets  of  tracks;  that  as  she 
entered  such  space,  she  again  looked  west 
to  ascertain  whether  a  car  was  approaching 
from  that  direction,  bnt  that  no  car  from 
the  west  was  then  in  sight;  that  she  remain- 
ed standing  at  that  place,  Just  oa::side  the 
north  rail  of  the  south  track  on  Delmar, 
looking  north  or  northeast,  with  her  atten- 
tion directed  to  the  car  coming  from  the  east 
near  Walton  avenae,  perhaps  200  feet  east 
-of  where  she  stood;  that  she  also  saw  an 
automobile  just  .north  of  that  car,  and  a 
little  behind  It,  coming  in  the  same  direction 
and  moving  very  rapidly;  that  she  conclud- 
ed not  to  cross  In  front  of  the  two ;  that  she 
had  stood  there  some  10  or  15  seconds,  when 
ber  attention  was  drawn  by  someth^g  to- 
ward the  west;  that  the  Taylor  avenue  car 
was  then  approacblng  from  the  west  at  the 
rate  of  from  20  to  25  miles  an  hour  and 
was  within  25  or  30  feet  of  plaintiff  at  the 
time  she  first  saw  it;  that,  seeing  her  condi- 
tion, with  a  car  and  an  automobile  shutting 
off  her  passage  to  the  north,  she  tried  to 
back  southward  and  was  struck  by  the  Tay- 
lor avenue  car,  and  received  her  Injuries. 
The  motorman  on  the  Taylor  avenue  car,  as 
his  car  passed  from  Euclid  avenue  onto  Del- 
mar avenue  and  commenced  its  rapid  pas- 
sage directly  toward  the  place  where  plain- 
tiff was  standing,  if  he  was  at  his  p(wt  and 
discharging  the  duties  imposed  on  him  by 
the  ordinance  by  keeping  a  vigilant  watch 
for  persons  on  foot  on  or  near  the  track, 
necessarily  must  have  seen  the  dangerous 
position  in  which  plaintiff  was  situated  at 
that  time.  He  stood  on  the  front  platform 
of  his  car,  two  feet  above  the  street,  and 
with  the  plaintiff  in  plain  view,  not  more 
than  400  feet  east,  should  have  known  the 
condition  In  which  she  was  placed.  No  ob- 
ject was  there  to  obstruct  his  view.  With 
his  professional  knowledge  of  the  movement 
of  people  at  street  crossings,  gained  by 
seven  years'  experience  as  a  motorman,  be 
should  have  taken  in  the  whole  situation 
and  have  known  that  the  plaintiff,  standing 
In  the  space  between  the  two  sets  of  tracks, 
was  not  waiting  to  take  passage  on  either 
of  the  approachii^  cars.  He  saw,  or  should 
have  seen,  the  perilous  position  in  which 
the  plaintiff  was  situated.  He  saw,  or 
should  have  seen,  that  her  attention  was 
drawn  toward  the  north  or  northeast,  and 
her  side  was  turned  towards  the  car  ap- 
proaching from  the  east,  and  from  her  posi- 
tion he  should  have  known  that  she  was 
so  close  to  the  track  of  his  car  that  there 
would  be  a  collision  unless  she  moved. 

In  this  connection,  there  was  evidence 
that  the  Taylor  avenue  car  had  a  modem 
and  first-class  equipment  and  could  have 
been  stopped  in  from  40  to  50  feet  Under 
these  drcumstances,  we  tblnk  It  was  clear- 
ly a  question  of  fact  for  the  jury  whether 


the  motorman  actually  discerned  plalntifTs 
situation,  and  could  have  stopped  the  car 
after  he  saw  the  peril  of  plaintiff  in  time 
to  have  averted  the  accident  Certainly, 
the  Jury  could  w^l  consider  the  question 
of  the  speed  of  the  car  as  being  the  direct 
or  proximate  cause  of  the  collision,  especial- 
ly in  connection  with  plaintiff's  evidence 
that  she  was  struck  by  the  south  wheel  of 
the  street  car.  The  probabilities  of  a  colli- 
sion between  a  moving  car  and  a  pedestrian 
passing  in  front  of  It  and  attempting  to 
cross  and  choosing  the  distance  in  which 
he  may  safely  cross  in  front  of  such  a  car, 
will  depend  upon  his  knowledge  of  the  speed 
with  which  the  car  is  'approaching  him. 
There  is  evidence  in  this  case  showing  tliat 
the  car  was  running  at  the  time  of  the  acci- 
dent from  20  to  ^  miles  an  hour  This 
was  in  the  nighttime,  in  a  thickly  settled 
portion  of  the  city.  With  a  car  running 
at  such  unusual  speed.  It  was  not  unlikely 
that  persons  about  to  cross  the  track  might 
choose  a  place  so  near  the  track  as  to  make 
a  collision  probable,  and  yet  frofa  their 
point  of  view,  it  might  seem  entirely  rea- 
sonable and  safe  for  them  to  cross  at  the 
place  selected,  and  their  failure  to  perceive 
the  danger  might  be  entirely  due  to  the 
excessive  rate  of  speed  of  the  car,  and  to 
their  inability,  in  the  darkness,  to  detect 
it  and  compreh^d  the  shortness  of  the  time 
required  for  the  car  to  pass  over  the  dis- 
tance between  it  and  the  place  selected  for 
the  crossing.  The  motorman  must  be  as- 
sumed to  know  approximately  the  speed  of 
his  car,  and  under  such  circumstances,  and 
while  running  at  such  excessive  speed,  it 
cannot  be  said  as  a  matter  of  law  that  he 
ought  not  reasonably  to  have  expected  that 
persons  might  attempt  to  cross  the  track  at 
a  point  which  in  fact  would  be  dangerously 
near,  but  which  to  them  would  not  appear 
BO.  The  circumstances  might  be  such  as  to 
charge  him  with  this  likelihood.  Due  care 
would  require  him  in  ttiat  case  to  anticipate 
such  probability  arising  from  the  conse- 
quences of  his  own  negligence.  Bresee  v. 
Los  Angeles  T.  Co..  149  Cal.  131,  8&  Fac. 
152,  5  L.  B.  A.  (N.  S.)  1059. 

The  culpability  of  the  motorman  in  this 
case  could  not  be  overlooked  by  the  jury. 
He  had  a  right  to  know,  as  It  was  his  duty 
to  know,  the  perilous  condition  in  which  the 
plaintiff  was  placed,  as  well  as  her  utter 
obliviousness  to  the  danger  from  his  ap- 
proaching car.  He  had  a  right  to  know  that 
if  she  remained  standing  where  she  was, 
she  would  certainly  be  brought  in  collision 
with  his  car,  and  tbat  when  she  did  dis- 
cover his  approach,  as  he  might  have  antld- 
pated,  It  would  then  be  too  late  for  her  to 
escape  injury.  In  the  position  where  she 
was  placed^  she  could  not  go  forward;  if 
she  did,  the  west-bound  car  or  automobile 
would  strike  her;  If  she  remained  between 
the  tracks,  she  was  likely  to  be  struck  by 
both  the  car  approadilng  from  the  east  and 
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that  an^roachlug  ftom  the  weat;  if  abe  tried 
to  go  ba<Award,  which  waa  the  effort  ahe 
made^  ahe  was  likely  to  be  atmck  bj  the 
Taylor  avenae  car.  The  motoiman  should 
have  seen  that  ehe  was  between  the  devil 
and  the  deep  sea,  and  between  them  waa 
aure  to  Fecelve  serious  injuries.  And  yet, 
over  an  open  and  lighted  street.  In  plain 
view,  and  with  fall  knowledge  of  her  dan- 
gerous condition,  and  of  her  nneonaclouaness 
of  danger  from  hla  car,  he  drove  the  car 
forward  at  an  excessively  dangerous  rate 
of  speed,  in  direct  violation  of  the  city  ordi- 
nance, and  directly  over  her  person,  and 
never  made  an  effort  to  check  his  car  until 
after  the  injury  had  been  accomplished. 
Under  these  circumstances,  we  think  the 
Jury  had  a  right  to  infer  that  he  was  guilty 
of  negligence  and  might  have  discovered 
her  peril  and  by  the  exercise  of  proper  care 
have  prevented  the  injury,  as  the  law  re- 
quired him  to  do. 

It  Is  contended,  however,  that  the  plain- 
tiff by  her  own  negligence  In  going  upon  the 
south  track  in  front  of  the  approaching  car 
was  the  cause  of  her  own  injuries.  The 
reply  to  this  is,  that  the  motorman  on  the 
Taylor  avenue  car,  during  the  time  it  was 
passing  over  the  space  of  some  400  feet,  If 
he  had  kept  vigilant  watch,  should  have 
known  the  peril  she  was  in.  If  one,  by  the 
negligence  of  another,  has  been  placed  In  a 
situation  of  apparent,  imminent  danger,  he 
is  not  required.  In  attempting  to  escape 
therefrom,  to  use  the  Judgmoit  and  discre- 
tion that  is  required  of  him  when  not  dom- 
inated by  terror  or  Impending  danger.  And 
if,  without  having  time  to  deliberate,  and 
acting  on  the  Instinct  of  self-preservation, 
as  a  prudent  person  might  be  expected  to 
act  In  the  circumstances,  he  Is  injured  by 
adopting  the  dangerous  alternative,  he  may 
still  recover  from  the  one  by  whose  negli- 
gence he  has  been  impelled  to  act,  although 
no  Injury  would  have  resulted  had  no  at- 
tempt to  escape  been  made.  Klelber  v. 
People's  Ry.  Co.,  107  Mo.  240,  17  S.  W.  943, 
14  Ll  IL  A.  613 ;  Blscboff  v.  People's  Ry.  Oo., 
121  Mo.  216,  25  S.  W.  008.  In  this  case,  an 
injury  would  have  been  likely  to  have  re- 
sulted If  plaintiff  had  continued  in  the  space 
between  the  two  sets  of  tracks,  and  after 
she  discovered  her  danger  from  the  Taylor 
avenue  car,  she  did  all  that  could  have  been 
done  to  escape  injury. 

3.  Appellant  further  contends  that  plain- 
tier's  instruction  on  the  measure  ot  dam- 
ages was  erroneous.  The  petition  seeks  a 
recovery  for  damages  for  nurse  hire,  hospi- 
tal bill,  ambulance  hire,  doctor's  bills,  medi- 
cine, and  other  items  incurred  by  reason  of 
her  injuries ;  the  amount  of  each  being  spe- 
cifically stated  In  the  petition.  The  evidence 
tended  to  show  that  these  expenses  had  been 
incurred  and  paid  by  the  plainflff  and  were 
reasonable  and  necessary  under  the  circum- 
stances. Upon  this  question  the  court,  in 
Its  instruction  No.  7,  Instructed  the  Jury 


that  If  tbsj  found  a  verdict  for  the  plaintiff* 
they  should  assess  her  damages  at  audi  sum 
as  would  reasonably  compensate  her  for 
whatever  Injuries  the  Jury  believed  from 
the  evidence  she  had  sustained,  if  any,  and 
in  estimating  such  damages  they  should  take 
into  consideration,  among  other  things,  *tlie 
reaswoable  expenses  paid  out  and  Incurred 
by  her  In  procuring  physicians  and  medical 
attention  and  nurse  hire,  if  any.  on  account 
of  such  injuries,  if  any,  and  directly  caused 
by  such  injuries." 

It  will  be  noticed  that  this  Instruction  does 
not  limit  the  amount  of  recovery  for  these 
itous  to  Oie  amount  claimed  in  the  petition. 
This  was  reversible  error  which  could  not  be 
cured  by  a  remittitur.  Smoot  v.  Kansas  City, 
194  Mo.  SIS,  622,  92  S.  W.  S63;  T. 
United  Bys.  Co..  143  Mo.  App.  38, 122  a  W. 
346.  In  the  latter  case,  the  action  was  for 
damage  for  personal  injuries,  and  the  peti- 
tion alleged,  among  other  Itrais  of  damage, 
that  plaintiff  lost  two  weeks'  time  and  his 
earnings  of  $2.50  during  that  period;  tliat 
his  injuries  were  treated  by  a  physician  and 
on  account  of  the  services  of  the  latter  to 
plaintiff  he  became  indebted  to  the  physician 
for  the  reasonable  value  of  the  treatment, 
to  wit  $60.  The  evidence  tended  to  support 
the  Items  of  charge  In  the  petition.  The  In- 
struction on  the  measure  of  damages  told 
the  Jury  to  assess  damages  for  any  loss  of 
earnings  they  might  believe  had  been  occa- 
sioned by  the  Injuries,  and  the  reasonable 
expense.  If  any,  he  had  Incurred,  for  medical 
treatment  An  exception  was  taken  to  the 
instruction  (as  In  this  case),  based  on  a  fail- 
ure to  limit  recovery  for  loss  of  earnings  and 
for  medical  services  to  the  amounts  charged 
In  the  petition  to  have  been  sustained  In  con- 
sequence of  those  Items.  The  court,  in  pass- 
ing upon  this  question,  said:  "We  do  not  see 
how,  in  the  face  of  the  decisions  of  the  Su- 
preme Court  in  Smoot  v.  Kansas  City.  1!>4 
Mo.  513,  522,  92  S.  W.  303,  and  Tinkle  v. 
Ballroad,  212  Mo.  445,  471,  110  S.  W.  lOSO, 
a  reversal  of  the  Judgment  on  account  of  the 
Instruction  on  the  measure  of  damages  can 
be  escaped."  The  present  case  is  entirely 
analogous  and  the  same  reasoning  applies. 
The  error  necessarily  was  material  and  ne- 
cessitates a  reversal  of  the  Judgment 

4.  It  la  further  contended  that  the  trial 
court  erred  in  refusing  defendant's  seventh 
instruction.  This  instruction  was  to  the  ef- 
fect that  if  the  Jury  found  that  the  plaintiff 
In  crossing  the  track  failed  to  look  and  listen 
for  the  approach  of  the  cars,  and  If  the  cars 
were  approaching  In  dangerous  proximity, 
it  was  ber  duty  to  stop  before  going  into 
peril  and  permit  the  cars  to  pass,  and  If  the 
jury  believed  from  the  evidence  that  she 
passed  onto  the  track  of  the  defendant  In 
dangerous  proximity  to  the  approaching  east- 
bound  car,  without  looking  or  listening  for 
the  approach  of  said  car,  that  she  was  not 
entitled  to  recover.  If  they  further  believed 
that  her  failure  to  look  and  listen  directly 
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eansed  or  contrlbnted  to  catue  In  part  or  Id 
whole  her  Injuries. 

It  win  be  Been  that  this  InBtrnctlon  based 
the  negligence  of  the  plaintiff  upon  her  fall- 
nre  to  see  the  east-bound  car.  We  think  the 
instruction  was  obvlouslr  defective,  because 
It  denied  recovery  upon  the  sole  ground  that 
plaintiff  failed  to  i>ercelve  the  approach  of 
the  east'bound  car,  first,  because  the  court 
In  the  Instruction  given  of  Its  own  motion 
stated  this  same  proposition  in  language  that 
covered  the  refused  lostructloo,  and,  secoud, 
if  the  defendant's  servants  were  guilty  of 
Diligence  In  placing  the  plaintiff  In  a  dan- 
gerous situation  in  which  she  was  required 
to  act  on  an  emergency,  as  the  plaintiff's 
evidence  tended  to  show,  the  Inatroction 
would  be  Imprc^er  without  farther  quallflca- 
Uon. 

fi.  Another  contention  made  by  appellant 
Is  that  the  trial  court  erred  in  allowing 
plaintiff's  counsel  to  charge  the  defendant 
with  "InftLmy,"  and,  upon  request,  refusing 
to  rebuke  or  reprimand  plaintiff's  counsel 
therefor.  In  this  case,  the  defendant's  coun- 
sel himself  was  not  entirely  without  blame, 
as  he  first  lead  the  way  outside  the  record 
in  an  attempted  defense  of  the  character  of 
his  client  before  it  "had  been  attacked,  and 
thus  oi)ened  the  way  and  threw  down  the 
bars  for  coumel  on  the  opposing  side  to 
make  an  attack,  and  in  the  fervency  and  zeal 
which  characterize  advocacy*  no  doubt  the 
plaintiff's  counsel  went  beyond  due  bounds 
and  should  Iiave  received  at  the  hands  of  the 
court  a  proper  reprimand.  When  the  con- 
duct and  remarks  of  an  attorney  are  repre- 
hensible, the  trial  court  should  reprimand 
the  offender  and  admonish  him  to  deslst,'and 
If  this  doee  not  prove  sufficient,  should  pun- 
ish him  for  contempt  of  court  As  appellate 
courts  have  often  said,  one  of  the  first  duties 
of  a  Judge  of  a  trial  court,  and  an  important 
duty.  Is  to  preserve  order  in  the  court  and 
require  that  the  attorneys,  as  well  as  other 
persons  present,  should  by  their  behavior 
show  a  decent  respect  for  the  court,  for  the 
opposing  counsel,  and  for  the  parties  litigant, 
as  well  as  witnesses  who  testify  In  the  case. 
We  quote  with  approval  In  this  connection 
the  language  of  Ju(^  Gantt,  speaking  for 
the  Supreme  Court  In  the  case  of  Haynes  v. 
Town  of  Trenton,  108  Mo.,  loc.  clt  133,  18 
S.  W.  1005.  He  said:  "The  disposition  of 
this  court  is  to  permit  the  greatest  latitude 
In  the  ailment  of  a  cause  to  the  Jury.  But 
Its  disposition  to  trust  largely  to  the  discre- 
tion of  the  trial  courts  must  not  be  con- 
strued that  we  will,  on  that  account,  tolerate 
the  clear  disregard  of  a  litigant's  right  to 
have  his  cause  heard  and  tried  according  to 
thk  law  of  the  land.  The  conduct  of  counsel 
for  plaintiff  In  making  these  and  similar 
Btatementa  cannot  be  excused.  Counsel  will 
not  be  permitted  to  bring  verdicts  from  Jn- 
ries  by  statements  extraneous  to  the  record. 


and  rely  upon  our  disinclination  to  Inter- 
fere." See,  also.  Tuck  v.  Springfield  T.  Co., 
140  Mo.  App.  335,  124  S.  W.  10T9.  In  the 
late  case  of  Torreyson  v.  United  Rys.  Co., 
129  S.  W.  409,  this  court  had  occasion  to 
consider  this  question  and  reversed  the 
Judgment  on  account  of  the  improper  re- 
marks of  the  plalntlfTs  counsel.  It  is  un- 
necessary for  us  to  proceed  further  with  the 
discussion  of  this  matter,  as  the  remarks  of 
counsel  may  have  been  Inadvertently  made, 
prompted  by  the  statements  of  defendant's 
couns^,  and,  as  the  Judgment  is  to  be  re- 
versed and  the  cause  remanded,  no  doubt 
counsel  on  both  sides  will  use  proper  care 
to  keep  within  the  record  In  the  event  of 
another  trial. 

As  this  case  Is  to  be  retried,  we  call  at- 
tention to  the  instruction  given  for  the  plain- 
tiff on  the  court's  own  motion,  In  the  latter 
clause  of  which  there  seems  to  be  an  omis- 
sion, perhaps  a  typographical  error,  and  If 
given  on  another  trial,  It  should  be  correct- 
ed so  that  the  latter  part  will  read,  "after 
discovering  the  danger  to  plaintiff,  or  If  he 
could  have  discovered  sudi  danger  hy  keep- 
ing a  vigilant  watdi."  Also,  In  plaintiff's  pe- 
tition, in  the  last  part  of  the  statement  of 
the  first  count,  these  words  appear,  "negli- 
gently and  carelessly  failed  to  do  so,  there- 
by directly  contributing  to  plaintiff's  inju- 
ries." Also,  in  the  other  count,  "thereby 
causing  and  directly  contributing  to  plain- 
tiffs Injuries  as  hereinbefore  alleged."  It 
might  be  better  to  omit  or  change  these 
clauses  of  the  petition.  Hof  v.  St  Louis  T. 
Co.,  213  Mo.  445,  111  S.„W.  1166.  Also,  the 
plalntlfTs  Instruction  on  the  measure  of 
damages  authorizes  damages  for  "impair- 
ment of  the  plaintiff's  health,"  when  no  such 
charge  Is  directly  contained  In  the  petition, 
and  a  recovery  of  damages  ought  to  be  limit- 
ed to  the  specific  injuries  stated  in  the  pe- 
tition. 

For  l^e  reasons  stated,  the  Judgment  Is 
reversed  and  the  cause  remanded.  All  con- 
cur. 


STATE  ex  rel.  HARRISON  v.  PATTERSON 
et  al. 

(Kansftfl  City  Coart  of  Appeals.   SIlBsourl.  Dec. 
5,  1910.    Rehearing  Denied  Jan.  2,  1911.) 

1.  Appeal  and  Ebbob  (8  639*)  —  Defectivb 
Abrtract—Effect. 

Where  an  abstract  of  record  on  appeal  Is 
defective,  the  ^adgment  will  not  be  affirmed,  but 
the  appeal  will  be  dismissed. 

[E]d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  2787 ;  Dec.  Dig.  i  639.*] 

2.  District   and   Prosecuting  Attorneys 

(5  3*)  —  StTBSTITUTB  AtTOHHBT — COUPENSA- 

TioN— "Fees"— "Salabt." 

Rev.  St.  1909,  ^  1013,  provides  that  if  a 
prosecatini  attorney  la  sick  or  absent,  the  court 
shall  appoint  some  person  to  discbarge  the  du- 
ties of  tne  office  until  the  proper  officer  resumes 
the  discbarge  thereof,  and  section  1014  declares 
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that  the  pereon  bo  appointed  ahall  possess  tbe 
same  powers  and  receive  the  same  fees  as  tbe 
proper  officer  would  if  present.  Beld,  that  the 
word  "fees."  as  so  used,  would  not  be  cooatmed 
as  synonymous  with  ''salary,"  and  that  such 
section  bad  no  application  to  coontiea  in  which 
the  prosecuting  attorney  receives  an  annual  sal- 
ary, and  is  required  to  account  for  and  pay 
into  the  county  treasury  all  fees  received  by 
him  by  virtue  of  his  office. 

[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  H  10-17; 
Dec.  Dig.  I  8.* 

For  other  deBnltlons,  see  Words  and  Phrases, 
ToL  3,  pp.  2705-2716;  vol.  7,  pp.  6287-«291; 
vol.  8.  pp.  7792-7788!] 

3.  District  and   FbosEcimno  Attobnets 
n  8*)— SUBSIXTUTB— Compensation. 

Where  the  prosecuting  attorney  of  a  coun- 
ty in  which  a  salary  only  was  paid  refused  to 
prosecute  liquor  cases  before  a  certain  grand 
jury,  and  the  court  thereupon  appointed  a  epe* 
dal  proHcntor  to  attend  the  gzvad  jury  and 
perform  all  the  duties  of  the  prosecuting  at- 
torney, such  special  presecutor  could  not  re- 
cover against  the  county  for  the  services  so 
performed,  either  on  contract  or  on  quantum 
meruit;  uere  being  no  statute  providing  for 
the  payment  of  aucn  eompensatioo. 

[Ed.  Note.— For  oUwr  eases,  see  District  and 
Prosecuting  Attomers.  Gent  T^.  H  10-17; 
Dec.  Dig.  f  3.*] 

Ai^ieal  from  Circuit  Court,  Jackson  Otmn- 
ty ;  W.  A.  Powell.  Judge. 

Mandamus  the  state  on  rctotlon  of  Al- 
lan O.  Harrison  agalmt  Joseph  M.  ^tterson 
and  others.  From  an  ord»  directing  the  Is- 
suance of  the  writ;  defendants  appeal.  Re- 
versed. 

J.  G.  I*  Harvey,  County  Counselor,  for  ap- 
pellants.  W.  R.  Thurmond  and  Cbaney  & 
Harrison,  for  respondent 

JOHNSON,  J.  We  are  asked  by  respond- 
ent to  affirm  the  judgment  on  account  of  an 
imperfection  in  the  abstract  of  the  record. 
If  the  point  were  well  taken,  It  would  call 
for  the  dismissal  of  the  appeal,  and  not  for 
tbe  affirmance  of  the  Judgment;  but  under 
recent  decisions  of  the  Supreme  Court,  we 
must  rule  the  objection  Is  not  well  founded, 
and  accordingly  It  Is  overruled.  Coleman 
V.  Roberts,  214  Mo.  634,  114  S.  W.  3»;  Booth 
T.  Railroad,  217  Mo.,  loc  cit  714,  117  S.  W. 
1094;  Hanks  v.  Hanks.  218  Mo.,  loc.  dt 
670,  117  S.  W.  1101. 

This  is  a  mandamus  suit  prosecuted  by  the 
relator,  an  attorney  of  Kansas  City,  to  com- 
pel the  Judges  of  the  county  court  to  pay 
him  for  services  rendered  as  special  prose- 
cuting attorney  of  Jackson  county.  Relator 
prevailed  in  the  circuit  court,  and  the  case 
is  before  us  on  appeal  of  respondents  from 
a  Judgment  awarding  a  peremptory  writ 
The  suit  Is  the  outgrowth  of  an  energetic 
and  persistent  effort  to  enforce  In  Jackson 
county  the  criminal  statutes  popularly 
known  as  the  "Sunday  Closing  Law."  A 
grand  Jury  summoned  in  September,  1007, 
continued  in  session  nearly  a  year  and  re- 
turned approzlmately  8,000  Indictments  for 


alleged  violations  of  this  law.  In  Septeoi- 
bcr,  1908,  the  Honorable  William  H.  Wallace, 
Judge  of  Division  No.  1  of  the  criminal  court, 
caused  a  giund  Jury  to  be  summoned  for  tbe 
September  term,  and,  In  the  order,  directed 
the  marshal  of  Jackson  county  to  "select 
and  summon  12  good  and  lawful  citizens 
from  the  body  of  the  county  of  Jackson, 
state  of  Missouri,  having  the  requisite  quail' 
flcatlons  for  grand  Jurors,  to  serve  as  a 
grand  Jury,"  etc.  The  marshal  selected  and 
summoned  a  Jury  In  obedience  to  this  order. 
On  the  appearance  of  the  panel  In  court,  the 
Judge  examined  each  Juror  and  found  that 
five  were  opposed  to  the  enforcement  of  the 
Sunday  law.  He  pronounced  them  disqaall- 
fled  and  discharged  them  from  the  panel. 
The  Judge  then  selected  five  men  from  by- 
standers in  court  and  placed  them  In  the 
panel.  After  doing  this  he  administered  the 
oath,  and  the  Jury  thus  constituted  entered 
into  tbe  performance  of  the  duties  of  a  legal- 
ly constituted  grand  Jury.  No  objection  was 
Interposed  to  any  of  these  proceedings  ootll 
after  the  jury  were  sworn.  After  the  Jury 
convened  the  prosecuting  attorney,  for  rea- 
sons not  now  Important  appeared  before 
them,  announced  his  refusal  to  recognise 
them  as  a  legally  constituted  body,  and  stat- 
ed "that  he  would  not  place  any  informa- 
tions before  this  grand  jury,  or  permit  any 
of  his  deputies  to  do  so,  and  that  be  would 
not  recognize  or  sign  any  indictment  that 
they  might  return."  The  jury  reported  this 
action  of  the  prosecuting  attorney  to  the 
court  and  thereupon  the  court  made  an  or- 
der declaring  that  the  prosecutor  was  "ab- 
sent" within  the  meaning  of  the  statute,  and 
appointing  relator  "to  act  as  special  prose- 
cutor, and  to  wait  upon  said  grand  Jury,  and 
assist  it,  and  to  sign  indictments  returned 
by  it  and  to  prosecute  the  same.  He  is  also 
appointed  for  the  purpose  of  filing  Informa- 
tions, if  he  deems  It  necessary,  and  to  appear 
against  all  violators  of  our  simday  laws,  and 
to  attend  to  such  other  duties  with  refer- 
ence to  the  prosecution  of  Sunday  violators 
as  tbe  court  may  direct"  The  prosecuting 
attorney  continued  In  the  discharge  of  all 
duties  of  his  office,  except  those  the  relator 
was  appointed  to  perform.  Relator  served 
112  days  as  special  prosecutor  and  demands 
compensation  for  that  period  at  the  rate  of 
$5,000  per  year,  the  salary  allowed  by  law 
to  the  prosecuting  attorney. 

There  are  other  facts  In  the  record,  but 
those  stated  control  the  disposition  of  the 
case.  Many  Interesting  questions  of  law  are 
argued  with  great  learning  and  ahlllty  In 
the  briefs  of  counsel,  but  In  tbe  view  we 
take  of  tbe  case,  we  find  it  necessary  to  dis- 
cuss only  one  proposition  urged  by  appel- 
lants for  a  reversal  of  the  Judgment  1-  e.. 
Does  the  law  applicable  to  counties  of  the 
class  to  tvhlcb  Jackson  county  belongs  al- 
low any  compensation  to  a  special  prosecotor 
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appotnted  Iv  the  oOataal  court  to  pecfwm 
tlifl  dntlM  of  dw  ^oneuUiv  attoznerf 

Section  1013,  Bar.  8b  1900,  prorldM:  "If 
he  (the  proeecatlng  attozney)  be  bIA  or  ab- 
sent SDdi  court  Bhall  apptdnt  eome  person  to 
discharge  the  dnttee  of  the  office  until  the 
proper  officer  resame  the  discharge  of  his 
duties."  And  section  1014  provides:  '^e 
persm  thus  asfxdnted  shall  possess  the  same 
power  end  recelTo  Qie  same  fees  ss  the  pn^ 
er  officer  would  If  he  w«e  present" 

Relator  bases  his  demand  for  conripensetlon 
on  these  statutes  and  we  shall  oonoedeh  ar- 
Kuoido^  without  BO  deddlng,  tbat  the  grand 
Jury  was  legally  impaneled  and  swoni ;  ttiat 
the  ^eeecutlny  attorney  was  not  legally  Jus- 
tl^d  In  refusing  to  assist  the  jury  In  the 
discha]4;e  of  its  fonctlmis;  that  his  action 
constituted  "abeoic^**  within  the  meaning  vt 
■ectiim  1013;  that  the  court  acted  within  the 
acoga  of  its  powers  In  awointtng  relator  epe- 
dal  iwoeecutlnc  attorney  for  Jadcson  coun- 
ty; and  that  relator  Is  ^titled  **to  reoeiTe 
the  eame  f ess  as  the  proper  officer  wonUt 
If  be  mre  preeenL" 

The  thing  that  onbarrasses  relator  in  msln- 
tainlng  his  demand  is  that  be  performed  his 
■errloes  In  a  county  where  the  i^weeeutlng 
attorney  recelTee  no  other  onnpuisation  than 
a  fixed  salary  of  ^SfiOO  per  annum,  and  is 
compelled  by  law  to  accouiU  tor  and  pay 
to  the  county  treasumr  all  the  fees  cfdleobed 
by  his  office.  The  statutes  grade  the  oom- 
pensatlcm  oi  prosecuting  attorn^  according 
to  the  population  of  the  respectlTe  counties. 
In  nearly  all  conndes.  a  salary  rangliig  from 
9300  to  $1,000  par  annum  Is  paid,  and,  In 
addition  therett^  the  attorney  Is  allowed  to 
"receive  for  his  services  in  the  circuit  court 
such  fees  as  are  allowed  by  law."  Section 
1006,  Rev.  St  1900s.  Had  relator  rendoed 
his  services  in  one  of  such  counties  he  would 
have  been'  entitled  to  receive  all  the  fees 
his  swices  tnvugbt  to  the  office;  but  Oiere 
la  no  warrant  In  the  provisions  of  section 
1014  for  saying  that  he  would  have,  been  m- 
titled  in  such  case  to  receive  any  part  of 
the  proeecntti^  attorney's  fixed  salary. 
Turning  to  art  8,  c.  104,  Bev.  St  1909^  we 
find  in  the  dass  of  counties  to  ^Ich  Jack- 
son  belonga  the  proeecuting  attomqr  receives 
a  fixed  salary  of  (5,000  per  annum  (section 
10,7S7)t  and  Is  comp^ed  **to  charge  upon  be- 
half of  the  county  every  fee  that  accrues  to 
his  office  and  to  receive  the  same  and  tb» 
fees  •  •  •  that  may  be  taxed  in  his  of- 
fice," and  "at  the  end  of  eadi  month  pay 
over  to  the  county  treasurer  all  mon^  col- 
lected by  him  as  feea."  Sections  10,742  and 
10,748.  .  The  prosecuting  attorney  recdves 
no  fees  as  compensatUm  for  his  servlceB,  and 
It  Is  dear  a  apedal  prosecutor  can  recd,Te 
non^  tince  there  is  a  positive  mandate  of  the 
statute  that  all  fees  must  be  paid  Into  the 
public  treasury,  and.  In  the  abeence  of  ex- 
press statutory  warrant,  Uiey  cannot  be  di- 
verted to  any  other  use  or  puiposa 
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But  relator  aignes  Oat  the  term  "feee"  tai 
aectlon  1Q14  ahould  be  defined  to  mean  the 
salary  of  the  prosecuting  attorney  In  coun- 
ties where  the  law  givee  him  no  other  com* 
pensatlon  than  a  salary.  This  section  ap- 
peara  m  the  artlde  of  the  statutes  rdaUng 
to  **clrcDlt  and  prosecuting  attOTneys,"  and 
we  think  It  sulBclently  dlsdoees  the  legis- 
lative intuit  that  Ite  provisions  ahould  ap- 
ply only  to  thoee  counties  mmttcmed  In  sec* 
tl<m  1006,  and  that,  even  where  applicable, 
it  does  not  authorize  the  payment  of  any 
salary  to  the  special  prosecutor.  The  rule 
Is  wdl  settled  tbat  a  public  offlcw  cannot 
demand  any  compensation  for  his  serrlces 
not  spedflcally  allowed  by  statute,  and  that 
statntee  providing  such  compensation  must 
be  strictly  conatmed.  Shed  v.  Railway,  67 
Mo.  687 ;  Oammon  v.  La  Fayette  Co.,  76  Mo. 
075;  State  v.  Wofford,  116  Mo.  220,  22  S. 
W.  486;  State  ex  ret  v.  Walbridge.  153  Mo. 
194,  64  S.  W.  447;  Sanderson  v.  Pike  Co., 
106  Mo.  COS,  93  S.  W.  942. 

At  common  law  the  rule  was  that  "where 
the  law  Imposra  a  duty  upon  an  officer,  be 
cannot  claim  a  remunmtion  for  fulflUtog  It, 
unices  the  law  has  expreesly  conferred  such 
right"  Crofnt  v.  Brandt,  58  N.  T.  106,  17 
Aufi  Rep.  213.  The  most  recent  recognition 
In  this  state  of  this  rule  thus  Is  expressed 
In  Sanderson  v.  Pike  Oonn^,  supra:  "It  la 
weU-settled  hiw  In  this  state  that  the  right 
to  compensaticm  for  the  dlschai^e  of  official 
duties  la  purely  a  creature  of  the  statute, 
and  that  the  statute  which  ts  daimed  to 
confer  that  right  must  <be  strictly  construed. 
The  right  of  a  public  officer  to  compensation 
la  derived  from  the  statute  and  he  is  enU- 
Ued  to  none  for  services  he  may  perform  as 
such  officer,  nnlees  tiie  statute  givee  it 
*  *  *  Such  compensation  is  not  the  crea- 
ture of  contract  nbr  dependent  upon  the  fact 
or  value  of  services  actually  rendered,  and 
cannot  be  recovered  upon  Quantum  meruit" 

There  Is  a  inactical  reason  for  thinking  , 
that  the  term  "fees"  was  not  Intended  to  be 
treated  as  the  synonym  of  "salary"  or  "com- 
pensation." Where  the  ivosecating  attorney 
Is  allowed  to  retain  the  fees  of  his  office  as 
part  of  his  rannneration.  the  statute  allow- 
ing sudk  fees  to  be  diverted  to  tbe  special 
proeecutor  who  earned  them  takes  notiiti^ 
out  of  the  public  treasury,  but  If  we  should 
construe  the  statute  to  ctHnidy  with  the  in- 
sistence of  rdat(»r.  it  would  result  in  laying 
a  double  burdoi  on  the  public  purse  for  the 
pMfOTmance  of  a  single  service— a  result  we 
are  sure  the  LeglHature  did  not  Intttid.  It 
is  one  thing  to  make  a  disabled  or  abseoit 
sorvant  pay  Cor  substituted  sorlces  out  of 
his  own  podket  and  another  and  entirely  dif- 
ferent thing  tm  the  master  to  pay  twice  for 
the  same  service^' 

73ie  learned  trial  Judge  erred  in  awarding 
the  peremptory  writ 

The  Judgment  Is  reversed.  All  conenr. 
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ATlECms  T.  OHIGAOO  ft  A.  BY.  00.  et  aL 
QUnatM  aty  Coxnt  of  Appeals.  MlMonil. 
Dec.  6,  1910.    On  Rehearlni^ 
Jan.  2,  l&ll.) 

L  Mabtxb  and  Sertaht  (I  288*)  —  Injubies 

OH  TEAOKS— BTtDBHCB— avmOIBHOT. 

In  a  mlt  lor  the  daatlt  ct  a  aeetioa  liBiid, 
erldence  held  sufiScient  to  take  tbe  case  to  the 

jury  upon  the  humanitarian  doctrine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent.  Dig.  i  1132;  Dec.  Dig.  S  289.*] 

2.  AppEAi,  AND  Error  (5  1050*)  —  Rbview — 
Habiclesb  Ebbob— aduisbion  or  Evidbnob. 
In  an  action  for  death,  the  admiaaidn  of 

decedent's  statement,  on  tetutnin?  to  consctons- 

neSB,  after  being  atrack  by  a  train,  "How  did 

this  happen?"  was  harmless  error. 
[Ed.  Note^For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  41fi8-4100;  Dec.  Dig.  1 

1050.*] 

&  WxTNBsaBa  (1  879*)— iKPBAOHiiEnv— Death 
or  SsBTAnT— Aonons— InooiTBiSTENT  Statb- 

MENT8. 

In  an  action  against  a  railway  company 
for  the  negligent  killing  of  a  section  hand,  evi- 
dence that  tbe  engineer  of  the  train  which 
stni<±  decedent  declared:  "I  made  a  mistake; 
I  should  hare  whistled;  I  probably  killed  a 
man" — was  properly  admitted  for  the  purpose 
of  impeaching  his  tortimMiy  that  be  did  not 
see  decedent 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
OeoLD^^J|^1209,  1220-1222,  1247-1256;  Jw. 

4.  Appkal  and  BtBBOB  (I  1068*)  —  Review  — 

HARULBSS  EbBOB— OONDtlCT  OV  THE  JUBT. 

In  a  personal  injury  case,  the  jury  were 
called  in  by  the  court  after  they  had  been  out 
for  a  while,  and  asked  if  they  hni  readied  a 
verdict.  In  response  to  this  Inqoiiy*  the  fore- 
man answered  that  tbey  had  been  unable  to 
agree,  and  that  he  waa  ashamed  of  them,  for 
they  were  a  stabboni  lot  of  men.  This  caused 
laughter  among  the  bystanders,  and  from  which 
it  waa  naturally  inferable  that  the  remarks 
were  made  in  a  jocalar  manner.  Held  to  have 
been  harmless  error. 

[E!d,  Note.— For'  other  cases,  see  ^ipeal  and 
Errar,  Dec  Dig.  f  1060.*]  - 

On  Sehearing. 

6.  Hasteb  and  Sebvant  (i  248*)— Death  or 
Servant— Humanitarian  Doctbine. 

The  humanitarian  doctrine  cannot  be  ap- 
plied with  the  same  strictness  to  railroad  em- 
ployte  as  to  passengers  and  strangers,  but  the 
mle  is  that  If  an  engineer  sees  a  secnon  hand 
and  has  reason  to  believe  that  he  will  step  off 
of  tbe  track,  there  is  nothing  in  his  remaining 
up  to  tbe  last  moment  to  suggest  to  the  engineer 
that  he  Is  oblivious  of  danger;  but  whenever  It 
api>earB  that  he  is  in  danger,  the  engineer  most 
use  the  same  care  to  protect  him  that  he  would 
any  one  else,  regardless  of  the  Ibct  that  be  is 
a  servant  of  the  company. 

TEd.  Note.— For  other  casM.  see  Master  and 
Servant  Oent  Dig.  H  801-^;  Dec  Dig.  | 
24a*l 

6.  Appeal  and  Ebbob  (|  B1]*)— Biu  or  Hz- 

CEPTION— FlLINO. 

Where  the  abstract  of  the  record  proper 
falls  to  show  tbe  filing  of  tbe  bill  of  exceptions 
within  the  time  allowed  by  the  court,  no  ex- 
ceptions can  property  be  reriewad. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  2819-23^1;  Dec.  Dig.  1 
511.*] 

Appeal  from  Circuit  Court  Randolph  Co  on- 
ly ;  Nick  M.  Bradley,  SpecUI  Judjse. 


Action  by  Iva  Atkina,  now  In  True,  acslnst 
tbe  Chicago  ft  Alton  Railway  Oranpaiiy  and 
another.  From  a  jndsment  for  platntflT,  d«- 
fendanta  appeaL  AfBrmed. 

Scarritt  Scarrltt  ft  Jones,  for  appellants. 
Geo.  Robertson  and  John  K  Hamlltfui,  for 
respondent 

BROADDUS,  P.  J.  Tho  plaintiff  soeB,  u 
the  widow  of  Walter  Atkina,  to  nearer  the 
sum  of  $5,000  for  his  death,  wbldi  ahe  al- 
l^ea  reaolted  from  the  ne^igent  acta  of  de- 
fradant  After  tbe  Inatttntlon  of  her  Biitt» 
she  intermarried  with  Jamee  A.  Tme. 

Tbe  deceased  came  to  his  death  on  Angost 
2,  1004,  by  being  struck  by  a  moving  paaaoi- 
ger  train  near  the  town  of  Hlgbee,  Ma  Prior 
to  bis  being  struck  a  car  bad  gotten  off  the 
Bide  track,  a  few  feet  west  of  tbe  point  where 
the  east  end  of  tbe  aide  track  joins  tbe  main 
track,  about  a  half  mile  east  of  said  station. 
When  the  car  got  off,  as  stated,  It  injured 
to  some  extent  the  side  track  and  tbe  section 
gang,  of  which  tbe  deceased  was  a  member, 
was  engaged  in  repairing  It  At  about  1 
o'clock  p.  m.  the  track  bad  been  repaired  suf- 
ficiently for  use,  at  which  time  the  workmen 
were  informed  by  the  foreman  that  they  could 
take  a  short  rest  The  members  of  the  work- 
ing gang  went  over  on  the  south  side  of 
the  track,  a  short  distance  east  of  the  place 
where  they  had  been  at  work,  and  sat  down 
to  finish  tbelr  dinners,  which  they  had  not 
completed  at  the  noon  hoar  for  want  of  time. 
About  2  o'clock  tbe  dally  passenger  train 
arrived  from  the  west  Tbe  approach  of  the 
train  was  beard  by  the  foreman  and  others, 
at  which  time  the  foreman  announced  to  the 
men  that  "Nnmber  17  was  coming  and  we 
would  have  to  get  oirt,"  t  e.,  to  work.  The 
deceased  was  sitting  with  tbe  other  work- 
men at  the  time  and,  with  them,  on  tbe  an- 
nouncement of  the  foreman,  got  up  and  be- 
gan work.  At  the  point  where  the  men  were 
at  rwork  tbe  center  of  tbe  side  track  la  13 
feet  south  of  the  center  of  the  main  track, 
leaving  a  distance  of  about  8  feet  between 
tbe  two  tracks.  The  approach  from  the  east 
is  on  an  upward  grade.  About  1%  miles  east 
of  the  place  In  question  there  Is  a  bridge  or 
trestle  over  a  ravine.  As  the  train  approadt- 
ed,  it  first  came  *ln  view  of  the  workmen 
about  one-fourth  of  a  mile  distant  There  la 
some  conflict  as  to  whether  the  engineer  In 
charge  gave  tbe  regular  station  signal  as  the 
train  approached 

As  defendants*  principal  contentioa  Is  that 
plaintiff  did  not  make  out  a  prima  tade  case, 
we  will  call  attention  to  her  evldoice.  One 
of  Hier  witnesses  by  tbe  name  of  Franklin, 
who  was  one  of  the  gang  of  workmoi,  iesti- 
fled  that  he  waa  shovdlng  dirt  at  the  time; 
that  at  the  time  deceased  was  atmck  he  «a» 
near  the  center  of  the  main  track,  stooping 
over  to  pick  up  a  Qitke ;  <  that  the  boss  hal- 
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looed  at  him  Jturt  before  be  was  struck,  at 
which  time  be  made  an  attempt  to  get  off 
the  track,  but  It  atrnck  him  before  be  sac- 
ceeded  In  doing  ao;  and  that  he  was  fadnc 
west  with  his  back  to  the  train.  He  waa 
naked:  "How  far  off  was  the  train  when  you 
flrst  aaw  him?  A.  It  was  not  over  20  yards 
from  him."  He  stated  that  deceased  could 
conld  have  seen  on  the  track  one-fourth  of 
a  mile  distant,  east,  and  that  the  whistle  was 
not  glren.  Another  witness,  George  Sdwards, 
who  waa  not  a  workman  but  waa  dose  by 
at  the  time,  testified  that  he  saw  the  train 
when  it  came  in  O^t  about  one-fonrth  of  a 
mile  distant  at  which  time  deceased  was  on 
the  aide  trade,  after  which  he  walked  to  the 
main  track,  pitted  up  what  he  thought  was  a 
8plk«,  at  which  time  the  train  was  from  00  to 
100  feet  away ;  that  when  deceased  was 
atmck  he  was  bending  over  a  little  forward, 
and  was  Just  in  the  act  of  starting  away; 
that  just  as  deceased  was  stooping  over  the 
foreman  hallooed  to  him ;  that  deceased  was. 
thrown  a  distance  of  12  or  IS  feet  southeast ; 
that  he,  witness,  did  not  hear  any  signal,  and 
that  the  train  comdated  of  seven  coaches  be- 
aldes  the  engine  and  tender.  The  witness  was 
asked  how  many  times  the  foreman  hallooed 
at  deceased  before  be  waa  struck.  He  an- 
swered, "twice."  "Q.  And  the  second  time  he 
made  at  attempt  to  get  off  the  track,  did  he? 
A.  Tes.  he  started  to  the  north  side  and  turned 
and  started  to  the  south  aide.  Q.  How — he 
was  in  the  middle  of  the  track?  A.  Some 
on  the  south  slda"  On  cross^zamlnatlon 
he  stated  that  deceased  was  struck  by  the 
south  side  of  tbe  pilot  beam.  He  waa  asked, 
when  the  boss  hallooed  at  deceased,  if  he 
started  towards  tbe  north  aide,  and  the  sec- 
ond time  he  started  towards  the  south  aide. 
He  anawered,  "Yes."  Wltnees  further  stated 
that  when, he  got  to  the  south  aide,  "he  look- 
ed back  at  the  train  and  kind  of  stopped." 
Another  workman,  by  the  name  of  Avery,  tes- 
tified that  the  train  was  150  feet  away  when 
be  flnrt  noticed  it,  at  which  time  deceased 
waa  on  tbe  track  in  tbe  act  of  picking  up 
something;  that  while  deceased  was  so  en- 
gaged tbe  boss  hallooed  at  him,  and  that 
when  tbe  boss  hallooed  the  second  time  de- 
ceased started  towards  the  north  and  th^ 
tamed  back  south  again,  and  was  struck  by 
the  south  end  of  the  pilot  beam. 

The  defendant's  engineer  testified  that  he 
did  not  see  deceased  on  the  trade  and  did 
not  know  tbat  he  had  struck  him  until  the 
fireman  said  to  blm  he  thought  they  had 
■tmck  some  one.  The  evidence  of  the  fire- 
man was  tbat  at  the  time  he  had  just  gotten 
through  attending  to  the  fire,  when  be  heard 
the  whistle  for  tbe  town,  and  that  be  thai 
got  19  on  the  ttut  box  and  waa  there  a  sec- 
ond, and  looked  out  and  saw  some  one  struck. 
The  tmaaui,  Odwarda,  testified  tbat  he  told 
the  men  tibat  the  train  was  coming;  tbat  he 
dlPBCted  deceased  to  take  what  he  called  the 
"Jack"  and  walk  up  the  track;  tiut  he  laid 
down  to  sight  tar  blm  and  aaw  that  he  was 


on  tbe  main  track,  at  which  time  the  train 
was  110  feet  from  him  and  that  he  hallooed 
at  deceased.  He  was  asked,  "What  did  de- 
ceased do  then?"  He  answered:  "He  mode 
an  effort  for  the  north  rail  and  went  a  few 
steps,  angling  along,  and  stopped  and  turned, 
and  then  made  for  the  south  raU  and  then 
be  stopped  In  a  stooped  position,  and  it  atruck 
blm."  Other  evidence  wlU  be  noticed  in  tbe 
course  of  the  opinion. 

The  petition,  after  making  the  usual  pre- 
liminary redtatlotts,  alleges  as  grounds  for  re- 
covery as  follows:  "Plaintiff  further  saya  that 
it  waa  tbe  duty  of  the  said  engineer  and  fire- 
man, aud  other  servants  In  diarge  of  said  en- 
gine and  train,  to  Keep  a  vigilant  lookout  for 
said  WaltOT  AOiins,  so  engaged  upon  the  said 
defendant's  track  as  aforesaid,  and  it  wns  the 
duty  k  of  those  In  charge  of  said  engine  and 
train  to  sound  the  whistle  and  ring  the  bell  to 
give  the  said  Walter  Atkins,  engaged  as  afore- 
said, warning  of  the  approach  of  the  said  eD> 
glne  and  train,  but  the  said  engineer  and  fire- 
man and  those  In  charge  of  said  engine  and 
train  negligently  and  carelessly  failed  to  keep 
a  lookout  for  the  said  Walter  Atkins  when, 
if  they  had  so  looked,  be  could  have  been 
se^  and  his  position  of  peril  and  danger 
could  have  been  discovered  by  them  in  time 
to  have  stopped  the  train  and  said  engine 
before  it  had  run  upmi  blm  and  thweby  in- 
jured and  killed  him.  But,  on  the  other 
band,  eald  engineer  and  fireman,  and  those 
In  charge  of  said  enghie  and  train  of  cars, 
negligently  and  carelessly  ran  said  train  of 
cars  and  engine  at  the  dangerous  and  high 
rate  of  speed  of  SO  miles  per  hour,  without 
any  notice  to  blm  of  the  approach  of  said 
engine  and  train,"  etc 

At  tbe  dose  of  plalntifrB  case,  and  at  the 
dose  of  all  the  erldence,  defendant  inter- 
posed a  demurrer  to  plaintUTs  right  to  re- 
cover, which  the  court  overruled.  The  find- 
ing and  Judgment  were  for  plaintiff  for 
000,  from  whidi  defendant  appealed. 

As  the  prindpal  Question  raised  on  the 
appeal  Is  the  plalntiCTs  right  to  recover  on 
her  own  showing,  we  will  confine  our  atten- 
tion mostly  to  her  testimony. 

The  plaintiff  predicates  her  right  to  recover 
upon  the  theory  that  defwdant'a  engineer 
saw  the  deceased  In  a  position  of  peril  in  time 
to  have  averted  striking  him  by  the  ezerdse 
of  reasonable  diligence,  and  it  was  submitted 
to  tbe  )ury  by  tbe  court  on  that  single  issue. 
Therefore  tbe  speed  of  tbe  train,  and  failure 
of  the  engineer  to  perform  tbe  statutory  duty 
of  giving  tbe  signal  of  Ita  approach  to  the 
station,  are  not  among  the  ingredlenta  of  n^ 
Ugence  to  be  considered. 

It  is  cimoeded  tbat  the  engineer  could  have 
sem  a  peraon  on  the  track  when  one-fourth 
of  a  mile  distant  from  where  tbe  deceased 
was  strode  Bat  plalntifTs  evidence  tends 
to  show,  and  so  does  tbat  of  defendants,  tbat 
he  was  not  seen  upon  the  track  until  the 
train  had  arrived  within  a  distance  of  from 
100  to  IfiO  eset  from  him.  That  Iw  mlcht 
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bave  been  seen  hy  Ue  engineer  at  that  dis- 
tance mnit  also  be  conceded.  Had  the  engi- 
neer at  that  moment  given  deceased  warn* 
fag  of  the  proximity  of  the  train  he  conld, 
by  prompt  action,  have  gotten  off  the  track, 
as  he  would  have  had  something  over  three 
seconds  to  do  so,  at  the  rate  of  speed  of  the 
train.  This  is  sofflctently  shown  by  the 
testimony  of  witnesses  on  both  sides  of  the 
case  and  there  Is  no  conflict  as  to  that  mat- 
ter In  the  te(rtlmony,  which  Is  to  the  effect 
that  after  he  received  the  warning  of  the 
foreman  the  second  time,  of  the  near  ap- 
proach of  the  train,  he  walked  towards  the 
nord)  rail  of  the  track,  turned  and  walked 
towards  the  sooth  rail,  stooped  and  was 
e track  by  the  south  end  of  the  pilot  beam. 

It  is  contended  by  defendants  that  if  the 
deceased  did  not  avail  himself  of  the  warn- 
ing given  by  the  foreman,  he  would  not  have 
heeded  one  had  It  been  given  by  the  engi- 
neer, and  therefore  his  being  struck  was  not 
because  of  the  failure  of  any  duty  on  Its 
part  It  Is  evident  from  the  manner  of  the 
deceased  that  the  warning  given  by  the  fore- 
man tended  to  confnse  him;  otherwise  he 
would  not  have  changed  his  direction  when 
he  started  to  leave  the  track.  We  can  very 
well  understand  how  such  a  thing  might 
have  happened.  He  was  standing  with  his 
face  towards  the  foreman  and  his  back  to- 
ward the  engine  and  train,  and,  being  un» 
conscious  of  the  latter  fact,  he  did  not  readi- 
ly comprehend  the  cause  for  the  warning, 
and  the  sudden  realization  of  his  danger, 
when  he  turned  and  looked  back,  discompos- 
ed him.  Had  the  warning  been  given  by  the 
engineer  he  would  have  known  at  once 
where  the  danger  lay  and,  in  aU  probability, 
would  have  acted  without  hesitation  and 
made  his  escape.  At  least,  it  was  a  matter 
for  the  Jury.  We  believe  the  evidence  was 
sufficient  to  take  plaintiff's  case  to  the  Jury 
on  the  humanitarian  doctrine,  that  notwith- 
standing deceased's  negligence,  the  defend- 
ant's negligence  was  the  proximate  cause  of 
his  death. 

Again,  it  is  Insisted  that  the  evld^ce  does 
not  show  that  the  engineer  actually  saw  de- 
ceased in  peril  tn  time  to  have  given  him 
warning  of  his  danger.  It  is  true,  there  Is 
no  positive  evidence  that  he  did  so  see  him, 
but  there  are  drcnmstances  tending  to  show 
that  he  must  have  seen  him  when  he  first 
appeared  on  the  tracic  Others  wh<S  were 
present  and  saw  him  had  no  better  oppor- 
tunities In  that  respect  than  the  «aglneer, 
who  was  sitting  In  his  cab  looking  ahead. 
Under  such  conditions,  the  Jury  might  rea- 
sonably infer  that  the  «iglneer  did  see  de- 
ceased winsa  he  came  upon  the  track  in  front 
of  him  at  a  distance  of  from  100  to  150  feet 
away. 

Error  Is  assigned  as  to  the  admission  of 
the  statement  of  the  deceased  aftw  he  had 
recovered  consciousness.  His  statement  was 
in  the  form  of  a  question,  vix.,  "How  did  this 
tiling  tuppw?"    Wtt  cannot  a«a  how  this 


question  could  have  worked  to  the  prejudice 
of  defendant,  admitting  it  to  be  incompetent 
evidence.  It  la  not  In  any  sense  the  state- 
ment of  a  foct;  at  m<»t,  It  was  only  a  nat- 
ural Inqniry  from  one  who  was  Igmmmt  of 
the  cause  of  his  Injury. 

In  order  to  impeach  the  statement  of  the 
engineer  that  he  did  not  see  dec^ised  on  the 
track,  a  witness  was  called  who  testified 
that  the  engineer  said,  "I  made  a  mistake; 
I  should  have  whistled.  I've  probably  kill- 
ed a  man."  The  admission  of  this  evidence 
Is  assigned  as  error  on  the  ground  that  "con- 
tradictory statements  which  may  be  shown 
for  the  purpose  of  impeaching  a  witness  must 
be  of  facts  pertinent  to  the  Issue  on  trial, 
and  which  conld  have  been  shown  In  evi- 
dence as  facts  Independent  of  the  InconslBteii- 
cles."  Wojtylak  v.  Goal  Co.,  188  Mo.,  loc 
dL  288,  87  8.  W.  S14;  Hamburger  v.  Blnk^ 
164  Mo.,  loc.  dt  40T,  »4  S.  W.  104;  Roe  v. 
Bank,  167  Mo.,  loc.  clt  426,  «7  &  W.  303. 
•Applying  the  rule  thus  stated,  the  evidence 
was  competent  The  Issue  on  trial  was,  as 
we  have  seen,  whether  the  engineer  saw  de- 
ceased on  the  track  In  time  for  him  to  have 
made  his  escape  had  be  been  warned.  The 
engineer  denied  seMng  him.  Tb»  statemat 
goes  to  show  that  he  did  not  see  him,  or  why 
should  he  have  said,  "I  should  have  whis- 
tled." It  seems  to  us  the  statement  was  con- 
tradictory of  his  evid«ice  as  to  that  matter. 

Exceptions  are  tak^  to  the  remarits  of  the 
foreman  of  the  jury  after  the  case  had  been 
submitted.  After  the  Jury  had  been  out  for 
a  while.  It  seems  th^  were  called  In  by  the 
court,  who  made  some  Inqniry  as  to  whether 
th^  tiad  formed  a  vmlict,  in  response  to 
which  the  foreman  responded  that  they  had 
been  unable  to  agree,  that  he  was  ashamed 
of  them,  and  that  they  were  a  stubborn  lot 
of  men.  It  seems  that  tills  statemoit  caused 
laughter  among  the  bystanders,  from  which 
we  infer  that  the  remarks  were  made  In  a 
Jocular  manner.  We  do  not  consider  that 
the  foreman  was  guilty  of  a  serious  breach 
of  decorum,  or  that  hla  remarks  conld  In  any 
manner  have  pr^udlced  one  side  of  the  con- 
troversy more  than  the  other. 

Flndhig  no  error  in  the  trial  the  canse  la 
afflimed.   All  omciir. 

On  Rehearing. 

JOHNSON,  J.  We  have  ftKamlned  the 
record  with  great  care  and  are  satisfied  with 
the  conclusion  reached  In  the  tongoing  opin- 
ion. We  recognize  the  soundness  of  the  con- 
tention so  earnestly  pressed  by  coonsd  for 
defendant  that  "the  humanitarian  role  can- 
not be  apidled  In  Its  strictness  to  txaplaytm 
working  <m  the  road,  and  that  as  to  tb«n 
the  rule  is  dUfraent  from  the  role  as  to  pas- 
sengers or  strangers."  The  trial  Judge  kept 
well  within  the  doctrine  In  the  Instmcttona 
to  the  Jury,  since  the  only  hypotiieslB  on 
which  he  authorised  a  verdict  for  plalntur 
was  that  Uie  engineer  actually  saw  and  real- 
ised the  peril  of  the  rteceaited  in  time  to  taare 
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given  him  a  warning  signal.  OtfTlooaly  sncb 
state  of  facta,  tbe  odstence  of  which  we  find 
to  ba  Bopported  by  substantial  evldoice, 
wonld  call  Into  operation  the  homanltarlan 
rale. 

We  repeat  aa  pertinent  to  this  case  vbat 
we  said  recently  in  the  following  excerpt 
from  the  opinion  tn  Williamson  t.  Railroad, 
139  Mo.  App..  loc.  dt  401,  122  6.  W.  1116: 
"When  an  engineer  sees  a  section  band  at 
work  on  the  track  and  has  good  reason  to 
believe  the  man  Is  aware  of  the  approach  of 
the  train,  there  Is,  In  tbe  bare  fact  that  the 
man  remains  on  the  track  until  the  very 
last  Instant,  nothing  to  soggest  to  the  engi- 
neer that  be  la  obllrlous  to  bis  danger  and 
will  not  step  ocr  In  time  to  avoid  being 
Btrnck;  but  whenever  there  Is  that  In  tbe  ap* 
pearance  of  the  section  hand  that  would  In- 
dicate the  ejdstence  of  real  peril,  the  engi- 
neer should  exert  himself  to  avoid  Injuring 
the  man.  In  such  situation,  tbe  facts  that 
the  man  is  a  section  hand  and,  in  tbe  exer- 
cise of  his  doty,  shonld  get  out  of  the  way, 
sink  Into  Insignificance  and  give  way  to  tbe 
all  controlling  fact  that  a  human  being  Is  In 
peril  and  the  engineer  has  the  means  at  hand 
for  saving  him."  . 

There  are  vital  dlCTerences  between  the 
facts  of  the  present  case  and  those  consider* 
ed  by  the  Supreme  Court  In  Degonla  v.  Rail- 
way, 224  Mo.  564,  123  S.  W.  807,  so  much  re- 
lied on  by  defendant,  and  there  Is  no  con- 
flict between  what  we  have  said  here  and 
the  views  expressed  In  the  Degonla  Case. 
Moreover,  we  find  tbe  respondent  is  right  In 
her  Insistence  that  no  matters  of  exception 
are  before  us  for  review,  for  the  reason  that 
the  abstract  of  the  record  proper  falls  to 
Bhow  tbe  filing  of  tbe  bill  of  exceptions  with- 
in the  time  allowed  by  the  court 

The  Jodgm^it  Is  affirmed.  All  concnr. 


HOLLESTBACH  v.  HcGORD. 
(Kansas  Oty  Court  of  Appeals.  Uissouxl. 
Dea      1810.   Rehearing  Denied  Jan.  2, 
1911.) 

1.  New  Tbial  (|  70*)  —  Autoxobilk  Acci- 

DBHT— BVXnEHOB. 

In  an  action  for  fnjaries  alleged  to  have 
been  sostalned  by  plaintiff  by  being  thrown 
from  his  wagon  bv  nl«  horses  Decomloe  fright- 
ened at  defendant  s  automobile,  plaintiff's  evi- 
dence as  to  tbe  manner  in  which  tbe  accident 
occurred  held  not  so  improbable  and  contrary 
to  pbyaical  poBsIblHt;  as  to  require  vacation  of 
a  veraict  based  tbereon. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  iS  142,  143;  Dec.  Dig.  |  7a*] 

Z  JUBT    (I    149*)— DiSOBABOK  — GBOOirOB— 
NBWBPAPEB  POBUCATIOir. 

In  an  action  for  Injuries  In  the  operation 
of  defendant's  aatomobile,  one  venireman  when 
asked  bis  occupation  stated  that  be  waa  the 
agent  of  an  Insnrance  company.  I^alntliTs  at- 
tom»'  then  asked  that  tbe  venireman  be  ex- 
ensed  from  the  panel,  as  the  Insurance  com- 
pany was  defending  the  case.  To  this  defend- 
ant objected,  wbereapon  the  Joror  was  examin- 


ed and  excused,  and  on  tbe  aame  day  a  news- 
paper published  an  account  of  the  proceedincs^ 
wbereapon  defendant  moved  to  discharge  the 
Jurv  because  of  sach  pablicatlon.  Bela,  that 
such  publication  did  not  constitute  ground  for 
dischar^ng  tbe  jury  or  tbe  rrantiag  of  a  new 
trial,  in  the  absence  of  proof  that  the  Jary  as 
Bwom  were  unduly  influenced  by  tbe  publica- 
tion to  defendant's  prejudice. 

[Ed."  Note.--For  other  cases,  ace  Jury,  Cent, 
Dig.  H  636-637 ;  Dec  Dig.  {  149.*] 

Appeal  from  Circuit  Court.  Bucbanan 
County;  L.  J.  Baatin,  Judge. 

Action  by  Andrew  HoUenbacb  against 
Jamea  H.  McCord.  Judgment  for  plaintiff, 
and  defendant  aroeftla.  Affirmed. 

R.  K  Spencer,  Vinton  Pike,  and  O.  C  Ho»' 
man,  for  appelant  ObarleB  P.  Strop,  James 
W.  Boyd,  and  Jule  A.  Sanden,  for  le^ond- 
ent 

BR0ADDU8,  P.  J.  Thla  la  a  suit  for  dam- 
ngea  anatalned  by  tbe  plaintiff  aa  tbe  reanlt 
of  tbe  allied  negl^ence  of  defendant's 
chanffeur  In  diarge  of  and  opcaratlng  Us  au- 
tomobile. 

The  Injury  was  received  on  the  iStb  day  of 
January,  1906.  On  that  day  plaintiff,  accord- 
ing to  his  aoconnt  of  tbe  occnrrence.  was  In 
his  wagon  drlvlitt  his  team  of  horses  akme 
a  public  road  in  Buchanan  county,  known  ss- 
the  Amazonia  road  leading  to  St  Jos^b. 
When  near  tbe  reddence  of  a  Mr.  Woods  he> 
m^  an  automobile  wbldt  alarmed  Us  borv- 
ea  and  caused  them  to  ran  away  with  tb» 
wagon,  which  overturned,  and  threw  plain- 
tiff to  the  ground,  whereby  be  was  severelr 
Injured.  There  was  bo  dlqnite  but  what 
plaintiff  was  found  In  the  road  near  Mr. 
Woods*  house  partially  unconscious  with  sev- 
eral broken  btmes  and  other  injnrlea. 

Defendant  denied  that  it  was  bis  automo* 
bile  that  alarmed  plalntlflTs  horses  and  caused 
them  to  run  away.  In  the  r^lcle,  besides 
the  chanffeur  named  McFall,  were  Mrs.  Mc- 
Cord. defendant's  wife,  and  Mrs.  Oarnor  and 
Miss  Burk&  They  were  all  called,  except 
Mrs.  McCord,  aa  witnesses  at  tbe  trial. 
McFflll  testified  tbat  he  did  not  meet  plain- 
tiff driving  his  team  on  tbe  public  road  on 
tbe  day  In  qnestlon.  and  the  testimony  of 
Mrs.  Gamer  and  Mlas  Burke  was  to  the 
same  effect. 

The  plaintlfiTs  testimony  was  to  the  effect 
that  he  eaw  the  automobile  approaching 
when  It  was  from  100  to  150  yards  away,  at 
a  speed  of  about  35  miles  per  hour;  tbat  hts 
team  showed  some  alarm;  that  he  turned 
them  as  far  as  he  conld  to  the  right  side  of 
the  road ;  that  the  automobile  came  on  with- 
ont  turning  to  the  right  and  passed  so  close 
that  he  was  not  certain  whether  or  not  it 
struck  his  wagon;  that  when  the  automo- 
bile was  within  16  or  20  feet,  the  horses  sud- 
denly Jumped  to  the  left  and  got  far  enough 
over  on  tbat  side  of  the  road  to  escape  beln^ 
struck.    Plaintiff's  evidence  also  tmds  t» 
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•how  that  If  he  was  strudk  as  he  dalms  he 
was.  It  was  bj  defendant's  automobile,  as  It 
was  the  only  one  that  passed  orer  thft  road 
on  that  day. 

There  had  been  a  previous  trial  of  the 
case  iB  which  the  verdict  was  for  the  plain- 
tiff, bat  It  was  set  aside  and  a  new  trial 
granted,  because  the  conrt  was  of  the  opin- 
ion that  it  was  not  supported  by  the  evi- 
dence. At  another  time,  after  trial  had  be- 
gun, the  order  for  hearing  was  set  aside  on 
account  of  the  sickness  of  a  Juror.  The  trial 
lasted  more  than  one  day,  and  during  the 
time  the  court  adjourned  the  proceedings 
from  on  Saturday  until  the  following  Mon- 
day, on  which  day  the  defendant  filed  a  mo- 
tion to  discharge  the  jury  because  of  a  cer- 
tain publication  in  a  newspaper  printed  in 
St.  Jos^h  since  the  court  had  adjourned. 
The  article  gave  a  history  of  the  case.  In- 
cluding the  former  trial,  and  the  reason  the 
verdict  was  set  aside,  and  It  also  contained 
the  following  statement;  "Yesterday  a  ques- 
tion arose  as  to  whether  Colonel  McCord 
himself  Is  defending  the  case,  or  the  Acci- 
dent Insurance  Company  In  which  he  carried 
a  policy.  The  challenging  of  the  jury  was 
In  progress.  One  venireman,  Roy  Brill,  when 
asked  as  to  his  occupation,  said  he  was  an 
agent  of  the  Travelers'  Insurance  Company. 
C.  F.  Strop,  representing  HoUenbach,  asked 
that  Brill  be  excused  from  the  panel,  as  the 
Travelers*  Insurance  Company,  and  not  Mc- 
Cord, he  said,  was  defending  the  case.  At- 
torneys for  defense  objected.  The  court  then 
ordered  tbat  evidence  be  heard  as  to  whether 
McCord  is  Insured  against  accidents  result- 
ing from  the  use  of  bis  automobile.  In  an- 
swer to  a  question  by  Strop,  McCord  said 
he  has  a  15.000  indemnity  In  the  Travelers' 
Insurance  Company.  The  Juror  waa  ex- 
cused." 

The  Inquiry  as  to  tbe  competency  of  the 
said  venireman  was  not  In  the  presence  and 
hearing  of  the  jurors  who  tried  the  case.  It 
was  shown  tbat  some  of  the  jurors  were 
r^ular  subscribers  to  the  paper  In  question, 
but  there  was  no  positlTe  evidence  that  they 
read  the  publication. 

Tbe  court  overruled  the  motion  on  the 
ground  tbat  the  judge  did  not  believe  that 
the  publication  would  affect  the  opinion  of 
any  juror,  admitting  that  he  had  read  it 
-  Defendant  contends  that  plalntifTs  version 
of  the  occurrence  cannot  be  tru^  because  it 
was  a  physical  impossibility  that  It  could 
have  so  happened.  For  instance.  If  the  ma- 
chine was  moving  at  the  rate  of  35  miles  an 
hour  when  15  or  20  feet  away,  tbe  team  of 
horses  did  not  not  bare  time  to  jump  to  the 
left  and  «cape  being  bit  If  the  speed  of 
the  machine  and  the  distance  given  by  plain- 
tiff are  correct,  the  feat  appears  somewhat 
octraordlnary,  but  not  altogether  impossl- 
Ue.  A  horse,  under  the  Impulse  of  terror, 
acts  with  almost  lightning-like  rapidity. 
And  one  unused  to  an  automobile,  meeting 


one  on  a  public  tali^way  tnToUnff  wlUi  tbe 
speed  of  a  bird,  would  as  a  role  be  madden- 
ed with  terror,  and  it  would  be  poasible  for 
it  in  a  moment  of  time  to  acoompUab  tbat 
which  to  defendant  seems  Impossible.  Be- 
sides, the  distance  between  the  horses  and 
the  machine  might  have  been  greater  than 
plalntUf  supposed,  as  It  was  largely  gaeas- 
work.  An  allowance  In  such  Instancee  most 
be  made  for  Tariattons  from  tbe  exact  stand- 
ard. 

As  to  the  occnrreuce,  tbe  j^alntlfl  waa  tbe 
only  witness,  while  be  was  confronted  with 
the  tiiree  who  were  In  the  automoUle  vlth 
Mra.  HcCOTd.  Tlie  wtfght  of  tbe  arldflnoe 
was  In  favor  of  the  defendant,  and  If  his 
witnesses  are  to  be  belterad,  plaintiff  waa 
not  injured  aa  be  dalms  to  hava  been.  But 
he  bad  circumstances  In  his  favor.  He  waa 
certainly  Injured  by  being  thrown  from  an 
overturned  wagon  wbUe  his  horaea  were  rou- 
ning  away  with  It  And  we  may  assume 
tbat  frl^t  caused  the  hones  to  ran  aa  tb^ 
did.  Coupled  wltb  tAeae  clrcomstancea.  the 
fact  that  defendOQf 8  autcmioblle  waa  tbe 
only  one  tbat  passed  the  road  that  day,  we 
do  not  think  tbe  trial  court  would  have  been 
justified  In  directing  tbe  jury  to  return  a  ver- 
dfct  for  the  ddendanL  The  question  waa 
one  of  credulity  of  whldi  the  Jury  waa  tbe 
sole  judge. 

We  are  of  tbe  opinion  that  the  court  was 
right  in  refusing  to  discharge  the  jury  and 
order  a  new  trial  for  the  reasmw  stated  in 
the  motion.  This  case  Is  distinguishable  in 
principle  from  that  in  Gore  t.  Bnxftman.  138 
Mo.  App.  281.  118  8.  W.  1082,  and  Trent  t. 
Printing  Co.,  141  Mo.  App.  437, 126  8.  W.  23& 
In  each  one  of  these  cases  the  plaintiff  was 
attempting  to  prejudice  the  jury  against  the 
defendant  by  conveying  to  them  the  Informa- 
tion that  defendant  was  protected  from  loss 
by  an  Indemnity  corporation,  tbe  effect  of 
which  was  said  In  the  Gore  Case,  "to  with- 
draw the  real  defendant  from  the  considera- 
tion of  the  jury,  and  to  substitute  an  insur- 
ance company."  In  the  latter  case  the  coart 
said:  "We  take  cognizance  of  the  nnlveraal 
belief  among  lawyers  of  the  highly  Injuri- 
ous effect  on  the  defense  In  a  peramal  Injury 
suit  of  tbe  intimation  tbat  tbe  dafendaat  la 
protected  by  insurance." 

There  is  some  difference  in  telltng  a  jury 
engaged  In  tbe  trial  of  a  case  that  the  de- 
fendant Is  protected  from  loss  by  an  Insur- 
ance company,  and  the  mere  fact  tbat  tbe 
jury  may  have  read  In  a  newspaper  that  the 
court  excused  one  of  the  panel  summoned  to 
try  the  case  because  be  was  agent  of  an  In- 
surance company  whltb  had  insured  defaid- 
ant  against  accidents  resulting  from  the  use 
of  his  automobile,  for  a  juror  would  In  ail 
probability  attach  more  Importance  to  what 
was  said  and  done  In  open  court,  than  what 
he  aaw  In  a  newspaper,  which  to  him  would 
be  mere  hearsay,  as  no  such  thing  hht^tavd 
In  bis  presence.  Then  waa  a  greater  cmsm 
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for  -the  holding  In  the  cum  mentioned  than 
that  tbe  objectionable  statonaite  were  Im- 
propOT  and  mlBleadlng,  vl&,  that  the  motlTe 
Inapdrlnc  them  -wu  for  a  wrong  porpoee. 
Bnt  bowerer  flut  may  be,  It  la  not  In  tbe 
power  of  a  court  to  prevent  the  pnbUcatlon 
of  Ita  proceeding!.  It  la  tme,  tbe  coort  In 
cItU  casea  might,  If  lawful,  pot  a  guard  over 
a  Jury  and  lock  tb«m  up  daring  Its  receaaee, 
like  It  1>  done  In  criminal  eeaee  of  tbe  grer- 
est  <±ancter,  each  as  mnrder  and  tb»  Vke, 
hat  there  Is  no  law  for  sodi  a  procednT& 

To  bold  tbat  under  tbe  drcamstances  tbe 
conrt  aboald  set  aMde  tbe  hearing  and  call 
another  Jory  wonld  be  setting  a  precedent 
that  might  lead  to  mifortonate  resolte.  It 
would  produce  an  tionent  cf  nneertalntj  In 
many  cases,  because  it  eouM  not  be  known 
at  what  time  a  party  litigant  might  ctmoelTe 
It  to  be  to  bis  advantage  for  snne  cause  or 
another,  to  take  adTantage  of  tbe  ftict  that 
some  newspaper  had  imbllsbed  and  the  Ju- 
rors read  an  artlde  In  reference  to  the  case 
that  would  t«d  to  his  prejudice,  and  ask 
that  tbe  Jury  be  dlsdia^ed  and  another  sum- 
mimed  In  Its  stead.  At  tiie  same  time  It 
would  produce  confnshm  and  delay,  as  well 
as  to  Increase  cost  And  besides,  a  Juror 
should  not  be  oonaldned  a  proper  subject  for 
wToimdoIng  and  weakness.  If  he  Is  to  be 
Intrusted  with  tbe  re^nslbnity  of  deter* 
mining  the  rl^t  and  the  wrong  between  liti- 
gants and  administering  Justice,  he  should 
be  credited  wltti  that  degree  of  honeety  and 
InteUlgenee  necessary  for  his  poeltlon.  In 
the  abeoice  of  proof  that  Oie  Jury  were  un- 
duly Influmced  by  tbe  publlcatlmi  to  the 
prejudice  of  defendant,  we  hold  that  there 
was  no  error  In  oTerrullng  defendant* e  mo- 
tion to  discharge  It 

The  court  gave  at  plalntltTs  request  In- 
struction numbered  1,  which  is  of  great 
lenglb,  but  we  beller^  notwithstanding  tfiat 
fact  and  defaidant*a  criticism.  It  contained 
proper  declarations  of  tiie  law.  The  Instruc- 
tion fallowed  dosdy  the  statute  gOTemlng 
"motor  Tchlclee,**  as  to  the  dn^  of  persons 
operating  sndi  ^ilclea  on  public  roads  to 
pereona  traveling  In  vAIclea  drawn  by  hors- 
es, whom  Ouy  pass  or  overtake. 

Finding  no  error  In  the  trial,  tbe  cause  la 
affirmed.  All  concur. 


McKBB  V.  JONES  DRY  GOODS  00. 

(Elatuuu  City  Court  of  Appeals.  MiBsonrL 
Dec  Q,  1910.    On  Kehearins:, 
Jan.  2.  1911.) 

1.  Appeai.  and  EBBoa  ({  273*)— BuuNQs— Ex< 

CEPnOITB. 

Under  Rev.  St.  1899,  |  727  (Ann.  St.  1906, 
p.  T16).  reqairinfr  that  an  exception  be  taken  to 
the  opinion  of  the  court  u  it  is  f^ven  in  the 
procren  of  the  trial,  a  party  mast  except  to 
each  mliiur,  and  thouRb  tbe  exontioni  are  em- 
bodied under  lection  T2S  (page  720)  In  a  aliMrto 
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bill,  a  ringle  exception  to  several  separate  ml- 
ings  is  not  sufficient. 

[Ed.  Note. — For  other  cases,  see  Api>eal  and 
Error,  Gent  Dig.  |  1622;  Dec.  DigTl  27S.*] 

2.  Apctai.  xjxd  Bbrob  (1 302*)— Ruuffos— Bx- 
cEPnom. 

A  general  statonent  In  a  motion  tor  new 
trial  that  the  conrt  erred  in  admitting  Improper 
eridence  Is  sufficient  to  authorize  a  rerfew  of 
the  ruUncs  on  evidence  provided  the  evidence 
was  Bpedflcally  objected  to  at  the  trial  and 
separate  excqHions  taken. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  |  1744;  Dec  Dig.  |  302.*] 

8.  APPKU.  ANO  EBBOB  a  Z7S*)  —  RUUNOS  — 

Exceptions. 

Tbe  Instmctions,  though  In  practice  sep- 
arate and  diatlnguiihed  by  nunbe^  constitute 
one  charge,  and  one  noeptlon  will  cover  sev- 
eral instmctions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  273;*  Trial,  Cent  Dig.  I 
680.] 

4.  New  Tbiax.  ^  10*)— Waiteb— Monow  in 
Abbbst. 

A  motion  in  arrest  of  Jodnnent  Is  an  ad- 
mlarion  that  thwe  Is  no  grouna  for  new  trial, 
and  If  filed  ud  acted  <m  first  there  la  a  waiver 
of  a  motion  for  new  triaL 

[Ed.  Notft^For  other  cases,  see  New  TzlaL 
Gent  Dig.  I  IS:  Dee.  Dig.  |  la*] 

On  Rehearing. 

6L  Appeal  ANn  Ebbob  (|  273*)— BxoEpnoirs— 

SnmciEnoT. 

An  exception  to  the  ''action,  ruling,  and 
decisi<m  of  the  coort"  In  not  sustaining  motions 
for  new  trial  and  in  arrest  of  Judgment  is  tn- 
Buffident  and  there  must  be  squunte  adjudica- 
tions on  the  motions  and  separate  exceptions  to 
the  rulings  on  each. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1022;  Dec;  Dig.  i  273.*] 

6.  Uasdamus  42*)— Rulxros  or  Monoirs 
JOB  New  Tual  ahd  xk  AEBEer  or  Juoa- 

If  the  trial  court  refuses  to  make  Its  ml- 
ion  OQ  motions  for  new  trial  and  in  arrest  of 
judgment  in  the  ovder  and  manner  rwiuired  by 
law,  mandamus  lies  to  compel  it  to  do  ao. 

[Qd.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  I  42.*] 

7.  Appeal  Ann  Bbbob  (f  682*)— Exceptions— 

SUTFICIBNCT. 

Where  a  question  Is  raised  on  appeal  as 
to  whether  appellant  has  duly  excepted  i»  a 
ruling  of  tbe  trial  court  the  appellate  tribunal 
must  decide  from  what  was  done  la  tbe  trial 
court  aud  a  characterization  tliat  appellant  duly 
excepted  Is  Insufficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2851;  Dec  Dig.  {  662.*] 

Appeal  from  Circuit  Court,  Jaekson  Coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  Susie  B.  McKee  against  tbe 
Jouee  Dry  Goods  Company.  From  a  Judg- 
ment tor  plaintiff,  defffidant  qipeals.  Af- 
firmed. 

Heservey  &  German,  fbr  appelant  Uar- 
ley,  Yleregg  &  Grover,  for  respondent 

ELLISON,  J.  This  action  Is  founded  upon 
an  arreet  of  tbe  plaintiff  under  a  charge  of 
larceny,  which  was  false.  The  Jndgmtsit  In 
the  trial  court  was  for  the  plaintiff,  and  de- 
foidant  appealed. 


•Fn  otber  eases  sm  same  topic  and  seeUon  NUMBER  in  Dee.  Dig.  *  Am.  Dig.  KS7  No.  Bsriw  ft  Rse*r  ladsua. 
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The  record*  after  sbowlxig  that  defendant 
filed  a  motion  for  new  trial  and  also  a  mo- 
tion in  arrest  of  Judgmoit,  recites  that: 
"When  said  motions  came  on  to  be  heard  be- 
fore the  court,  and,  being  argued  by  counsel 
and  duly  considered  by  the  court,  said  mo- 
tions were  by  the  court  overruled ;  to  which 
action,  ruling  and  decision  of  the  court,  In 
not  sustaining  said  motions,  and  granting  a 
new  trial,  and  In  arrest  of  judgmrat,  the  de- 
fendant then  and  there  duly  excepted,"  It 
has  been  generally  understood  that,  In  order 
that  a  party  may  complain  on  appesil  of  the 
rulings  of  a,  trial  court,  he  must  except  to 
each  ruling,  and  though  embodied  In  a  single 
bill  (section  728,  Ber.  St  [Ann.  St  1006, 
p.  720])  the  matters  excepted  to  are  In  the 
plural.  A  single  exception  to  several  sepa- 
rate rulings  Is  not  sofflclent  This  is  made 
evident  by  the  statute  (section  727  [page  7161) 
requiring  that  an  exception  be  taken  to  the 
opinion  of  the  court  as  It  may  be  given  "In 
the  progress  of  any  trial  In  any  civil  suit" 
It  would  be  contrary  to  the  understanding  of 
the  bar,  evidenced  by  constant  practice,  to 
say  that  a  single  exception  could  be  proper- 
ly taken,  at  the  close,  to  all  of  the  court's 
rulings  on  the  admission  or  exclusion  of  evi- 
dence. So  It  has  been  ruled  in  a  case  con- 
stantly cited  with  approval  that  exceptions 
must  be  saved  to  each  specific  ruling  in  the 
progress  of  the  trial.  Harrison  v.  Bartlett 
51  Mo.  170.  In  that  case  It  was  stated  at 
the  foot  of  the  bill  of  exceptions  "that  to  all 
the  rulings,  orders,  and  Judgment  of  the 
court  the  defendant  excepted,"  and  it  was 
held  to  be  no  proper  exception.  The  direct 
question  here  Involved  seems  to  have  been  de- 
cided by  the  Supreme  Court  in  City  of  St 
Joseph  V.  Ensworth.  65  Mo.  628,  where  the 
court  said:  "There  Is  no  exception  saved  to 
the  overruling  of  the  motion  to  set  aside  the 
nonsuit  ExceptlMis  must  be  saved  to  each 
specific  ruling  as  it  occurs  during  the  progress 
of  the  cause,  and  It  will  not  do,  as  was  at- 
tempted here,  to  fail  to  except  when  the  mo- 
tion to  set  a^lde  the  nonsuit  was  overruled, 
and  then  seek  to  cure  the  omission  by  a  gen- 
eral exception  when  the  motion  in  arrest  Is 
overruled."  And  in  Danforth  v.  Ry.  Co.,  123 
Mo.  190,  198,  27  S.  W.  715,  it  Is  stated  that 
different  orders  and  rulings  appertaining  to 
the  trial  are  matters  of  exception,  and  must 
be  "severally  excepted  to  at  the  time." 

It  has  been  ruled  that  a  general  statment 
In  a  motion  for  new  trial  tiiat  the  trial  court 
erred  in  admitting  Improper  evidence  was 
sufl9clent  on  the  ground  of  a  long-established 
practice  In  this  state.  This  was  a  proper 
ruling  on  the  ground  stated,  since  the  con- 
tmry  view  would  unsettle  an  unbroken  usage 
(State  V.  Noland,  111  Mo.  473,  493,  19  S.  W. 
715).  but  that  In  no  way  bears  on  the  ques- 
tion here;  for  it  is  there  stated  that  while 
the  motion  for  new  trial  could  be  coached  in 
the  general  terms  stated,  the  evidence  thus 
generally  referred  to  most  have  been  specifi- 
cally objected  to  at  tbe  trial,  and,  of  conn^ 


separate  axccptlra  takm.  But  defaHtant;  In 
SQKKMt  of  hla  fixoeptlon,  has  dted  ns  to  Web- 
er V.  By.  Co.,  100  UO.  194,  206,  12  S.  W.  801, 
18  S.  W.  687,  7  B.  A.  819,  18  Am.  St 
Rep.  641,  where  It  Is  held  that  one  excep- 
tion to  the  refusal  of  several  Instructions  is 
sufficient  That,  does  not  meet  tbe  question 
here.  For  the  Instmctloss  and  the  mllngs 
thereon  are  looked  npmi  In  this  state  (tboogb 
otherwise  In  other  Jurisdictions)  as  one  act 
The  InstructionB,  though  In  practice  Sf^tarat- 
ed  and  designated  by  number,  constitute  one 
charge,  and  In  that  view  one  exceptioo  will 
cover  several  instmctiana  Whereas  a  mo* 
tion  for  new  trial  and  a  motion  in  arrest  of 
Judgment  are  distinct  and  sedc  altogether  dif- 
ferent purposes  and  require  separate  orders 
from  the  court  Indeed,  a  motion  in  arrest 
of  Judgment  is  an  admissicm  that  there  is 
no  ground  for  a  new  trial,  and  if  filed  and 
acted  upon  first  will  waive  that  motion.  It 
was  doubtless  this  view  of  the  diflermce  be- 
tween a  general  exception  to  a  ruling  on  In- 
structions, and,  <xi  motions  for  new  trial  and 
In  arrest  of  Judgment  that  caused  the  court 
to  remark  In  the  W^jer  Case  that  its  ruling 
was  not  In  conflict  with  eithor  Harrison  v. 
Bartlett  or  City  of  8L  Jose^  T.  fitasworth, 
supra. 

In  support  of  these  cases  are  those  of  other 
states.  "A  general  exception  cannot  be  taken 
to  several  rulings  as  an  exception  in  gross, 
but  each  exception  must  be  taken  to  each 
ruling  as  it  arLsea  In  the  trial."  Bast  St 
Louis  Ry.  Co.  V.  Oauley,  148  IlL  490,  36  N. 
E.  106.  "A  single  exception  to  a  series  of 
rulings  is  unavailable  If  any  one  of  them  it 
correct"  Avery  Mfg.  Co.  v.  Lambertaon,  74 
Kan.  304,  86  Pac.  456.  To  the  same  etttct 
are  Walter  v.  Walter,  117  Ind.  247,  20  N.  E 
148;  Johnson  t.  McCulloch.  89  Ind.  270;  El- 
ton V.  Markbam.  20  Barb.  (N.  T.)  843;  BUes 
T.  Fales,  29  R.  I.  803,  70  AtL  966. 

We  are  thus  left  without  anthority  to  ex- 
amine any  matter  of  alleged  error  at  the 
trial,  and,  finding  nothing  otherwise  to  Justi- 
fy our  Interference,  we  affin^  the  Judgment 
All  concur. 

On  R«Siearins. 

A  rehearing  was  granted  In  this  case  diat 
It  might  be  considered  in  connection  with 
the  record  In  the  case  of  City  of  St  Joseph 
V.  Ensworth,  65  Ho.  628;  and  that  It  might 
be  clearly  aeea  upon  what  ground  tlie  deci- 
sion in  that  case  was  based.  A  certified  copy 
of  that  record  has  been  obtained  I7  counsel,  i 
and  we  find  it  stated  in  the  record  proper  I 
that  the  trial  was  begun  on  the  ISth  of  Sep- 
tember, 1874,  and,  on  the  same  day  a  nonsnlt 
was  taken.  Tliat  within  four  days,  on  the 
10th  of  that  month,  a  motion  to  set  aside  the  1 
nonsuit  was  filed.  That  motion  was  not  de- 
cided until  the  following  12th  of  January. 
1875,  when  It  was  overruled.  TtM  retard 
proper  then  retries  that  on  the  14th  of  Jan- 
uary. 1875,  a  motion  In  arrest  of  Jndpnent 
was  filed,  and  that  on  tte  SOth  of  0nt  month 
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)t  was  OTdmiled.  It  may  be  remarked  tbat 
the  motlmk  not  being  filed  wltbln  four  days 
after  tbe  trial,  was  too  late  (section  e,  c  172, 
Oen.  SL  l&BiSt,  but  that  was  not  noticed  by 
the  court,  probably  from  the  fact  that  the 
bill  of  exceptions  stated  the  flllns  was  with- 
in fonr  dayv,  and  the  eonrt  assnmed  that  to 
be  the  ttut 

Taming  to  the  biU  of  exceptions  we  find 
that  after  stating  the  beginning  of  the  trial 
and  an  adverse  ruling  on  the  admission  of 
evidence,  It  contlnnes  as  follows:  '*Tbereup- 
on  the  plaintiff  took  a  nonsuit  with  leave  to 
move  to  set  the  same  aside  and  for  new  trial. 
That  thereafter,  on  September  19,  1874,  and 
wltbln  fonr  days  after  verdict,  plaintiff  filed 
a  motion  to  set  aside  the  n<msalt  and  for 
new  trial,  which  said  motion  Is  as  follows." 
The  motion  is  then  copied.  Immediately  fol* 
lowing  the  copy  of  the  motion,  the  bill  con- 
tlnnes, and,  as  ]iist  stated,'  contradicts  the 
record  proper:  "That  thereafter,  and  within 
fonr  days  after  verdict,  plalntifT  filed  a  mo- 
tion in  arrest  of  Judgment,  which  said  mo- 
tion is  as  follows."  The  motion  in  arrest  is 
then  copied,  and  immediately  foUowIiv  the 
copy  of  the  motion  the  bill  contlnnes  in  these 
words:  "Which  said  motions  after  argument 
were  by  the  court  overruled ;  to  which  rul- 
ings of  the  conrt  plaintiff  then  excepted  and 
BtUl  excepts."  It  Is  then  recited  that  final 
jndgmoit  mis  rendered,  etc. 

The  foregoing  Is  the  record  upon  which 
the  Supreme  Court  pronounced  Judgment  and 
founded  its  opinion  in  City  of  St.  Joseph  v. 
Bnswortb.  It  Is,  snbstantlally,  the  counter- 
part <^  what  we  have  In  the  present  case. 
WhatevCT  difference  there  is  in  the  two  rec- 
ords,  afCttrds  more  room  tor  the  Insistence 
that  there  was  a  separate  ruling  and  a  sep- 
arate exce^on  on  eadi  motion  In  that  case, 
than  there  la  In  this.  For,  In  that  case,  the 
decision  of  the  eonrt  Is  stated  In  the  plural, 
-viz.,  "to  the  rullngi^  of  the  court;  while  In 
this  case  the  decision  Is  stated  in  the  singu- 
lar— ^to  the  **acUon,  rulli^,  and  decision  of 
the  court"  In  that  case  It  could,  possibly, 
have  been  argued  that  since  the  record  stat- 
ed that  tJie  exertion  was  taken  to  tiie  rul- 
ings of  the  court,  It  showed,  by  Inference, 
that  the  conrt  had  ruled  sepantely  on  the 
two  nmtXowst  upon  each  of  which  separate 
exception  was  taken.  But  not  so  in  this 
case,  for  the  language  of  the  record  only  dis* 
closes  one  ruling  on  two  motions  and  one  ex- 
ception taken. 

In  this  connection  we  note  that  defendant 
In  written  argument  of  the  motion  for  re- 
bearlng,  concedes  what  we  have  Just  stated ; 
and  In  so  conceding  that  both  motions  were 
overruled  by  a  single  ruling,  It  is  asked, 
what  could  have  been  done  more  than  to  take 
a  sli^le  Exception?  If  we  should  allow  full 
effect  to  this  contention,  it  would  still  leave 
defendant  shut  out  of  a  right  to  complain  of 
the  action  on  the  motion  for  new  trial,  for 
the  motimi  In  arrest  of  judgment  cannot  be 


taken  up  for  consideration  and  decided  until 
"after"  the  motion  for  new  trial  la  overruled, 
except  by  waiving  the  latter;  for,  if  it 
should  be  taken  up  and  decided  by  the  court 
before  the  motion  for  new  trial  was  consid- 
ered, it  would  be  a  waiver  of  the  latter  mo- 
tion— It  would  amount  to  a  concession  that 
there  was  no  ground  for  setting  aside  the 
verdict  State  v.  Grlffle,  118  Mo.  188,  23  8. 
W.  878.  This  consideration  conclu.8lTeIy  dem- 
onstrates the  necessity  for  the  record  to  show 
that  the  motions  were  ruled  upon  separately, 
and,  of  course,  that  s^wrate  exception  was 
taken  to  each  ruling. 

To  the  query,  What  is  a  party  to  do  if  the 
trial  court  does,  in  point  of  fact  make  but 
one  ruling  on  tx>th  motions?  we  answer  that 
It  is  not  to  be  supposed  a  trial  court  would 
do  that  if  its  attention  was  called  to  the 
matter.  If,  however,  we  are  to  indulge  In 
the  suppositiott  that  such  court  would  refuse 
to  make  its  rulings  in  the  time,  order,  and 
manner  required  by  law.  It  would,  as  in  any 
other  failure  to  perform  a  duty,  be  subject 
to  mandatory  process. 

A  motion  for  new  trial  and  a  motion  In 
arrest  of  Judgment  are  separate  and  distinct 
matters  of  procedure,  requiring  separate  ad- 
judication, and  involve  separate  and  distinct 
questions.  And,  necessarily,  each  receives  a 
separate  consideration  and  a  separate  rul- 
ing. This  Is  conclusive  that  there  "must"  be 
a  separate  exception  to  the  ruling  on  each  of 
tbem.  The  fftct  that  the  court  may  announce 
the  result  of  Its  consideration  of  each  of 
them  at  one  time,  does  not  say  that  he  has 
not  considered  and  decided  them  s^tarately 
and  in  their  order;  and  the  record  should 
so  show. 

Defendant,  in  the  extremitr  in  which  tiie 
record  has  thus  placed  it,  se^s  some  aid 
from  the  word  "duly"  whldi  Is  found  in  a 
recital  of  Its  exception ;  that  Is,  that  the  de- 
fendant "duly  excqirted."  When  a  queation 
la  made  on  aiXMal,  whethor  one  has  duly  ex- 
cepted to  a  ruling  of  a  trial  court,  it  becomes 
neceesazy  fer  the  aiq)dlate  tribunal  to  de- 
cide It  from  what  was  done  and  not  from 
bow  It  has  been  diaracterlzed.  It  Is  a  com- 
mon expression  of  speedi  or*  writing,  that  a 
thing  was  "duly"  done,  and  whether  It  was 
or  not  beemnes  a  qnestion  <^  Act  the  party 
concerned  having  the  privilege  of  showbig 
it  was  not  so  done.  But  manlfestiy.  the 
mere  use  of  the  word  cannot  be  allowed  to 
cut  out  Inquiry  as  to  whether  It  has  been 
iwoperly  used.  If  It  Is  used  In  records  Im- 
porting absolute  verity,  it  will  not  eontnd,  or 
prevent  scrutiny  of,  other  parts  of  flie  rec- 
ord with  which  it  is  connected,  whlcb  dis- 
close It  has  beoi  improperly  used.  And  so 
we  have  found  from  the  record  that  excep- 
tions were  not  duly  taken. 

But  going  back  to  the  decision  of  the  Su- 
preme Court  In  City  of  St  Joseph  v.  Ens- 
worth,  we  have  seen  that  It  la  based  on  a 
record  not  so  faulty  as  the  one  befwe  vs, 
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and,  of  course,  we  bave  nottxlng  to  do  bnt 
follow  It  Tlw  Jadgment  Ib  afflnned.  AH 
concur. 


DONNELL  7.  MILLBB, 

(Eansaa  City  Court  o(  Appeals.  MIsBOnxL 
Dee.  &  1910.    KebeariDg  Denied 
Jan.  2.  1911.) 

1.  Ba:ik8  and  Bankino  (|  110»)— Aonow»— 

AtTTHOaiTT  OW  OASHIEB. 

Defendant  Indebted  to  a  bank  on  notes, 
in  lien  of  the  notes  execated  other  notes  and  a 
mortgage  to  plaintiff,  the  cashier,  without  an- 
thority  of  the  directors.  Plaintiff  assigned  the 
notes  to  the  bank,  which  reassigned  them  to 
him;  and  he  testified  that  be  had  no  personal 
interest  but  held  them  for  the  bank.  Beld,  that 
plaintiff,  as  trustee  for  the  bank,  having  the 
mortgage,  after  condition  broken,  was  the  party 
to  maintain  replevin  for  the  chattels  nnder  an- 
thorlty  contained  in  the  mortgage. 

[EM.  Note. — ^SV>r  other  cases,  see  Banks  and 
Banking,  C3ent  Dig.  |  268;  Dec  Dig.  jj  110.*J 

2.  BANKi  AND  Banking  (fi  109*)— Repuun- 
TAnon  Of  Bauk  bt  Oashiu— Bilu  and 
Nona. 

-  The  notes  were  not  void,  as  obnoxious  to 
Rev.  St  1880,  {  1294  (Ann.  St  1906,  p.  1054), 
providing  that  tha  cashier  shall  have  no  power 
to  indorse,  sell,  pledge,  or  hypothecate  any 
notes,  or  other  oUIgations  received  by  said  cor- 
poration for  money  loaned,  nntil  such  iMwer 
shall  have  been  ^ven  by  the  board  of  directors, 
and  declaring  such  transactions  void. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
^Ung,  Gent  Dig.  U  267-260;  Dec  Dig.  | 

Appeal  from  Clrcalt  Oourt,  Andrew  Coun- 
ty ;  Alonzo  D.  Bums,  Judge. 

Replevin  by  Jnnius  8.  Donnell  agalnat 
John  F.  Miller.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

H.  B.  Williams,  for  appellant  J.  W. 
Stokes,  for  respondent 

BROADDUS,  P.  J.  This  is  an  action  of 
replevin,  commenced  In  the  circuit  court  of 
Holt  county  where  it  was  tried  and  Judg- 
ment had  for  plalntUt,  which  on  appeal 
was  reversed  and  -remanded.  The  case  Is  re- 
ported In  133  Mo.  App.  693,  113  S.  W.  1132, 
and  was  reversed  because  the  petition  did 
not  aver  some  specific  ownership  of  the  prop- 
erty replevlned.  The  plaintiff  amended  his 
petltltm  by  an  auction  that  he  was  the 
owner  of  the  property  In  controversy.  The 
venue  of  the  cause  was  changed  to  Andrew 
county,  where  plaintiff  again  recorered,  and 
defendant  again  appealed. 

The  suit  Is  to  recover  the  [Mwsesslon  of  cer- 
tain property  under  a  mortgage  executed  by 
the  defendant  to  the  plaintiff  to  secure  the 
payment  of  three  notes  executed  by  defendant 
and  also  made  payable  to  plaintiff.  The  notes 
being  due  and  unpaid,  plaintiff  replevlned  the 
property,  under  the  authority  contained  in  the 
instrument  It  was  shown  that  at  the  time 
the  notes  were  executed  the  defendant.  Miller, 
was  indebted  to  said  bank,  for  which  It  held 
his  notes ;  that  the  notes  In  controversy  were 


taken  In  Ilea  of  said  notea  payable  to  tbe 
bank;  that  the  plaintiff  at  the  time  was  the 
cashlOT  of  the  bank,  and  had  contlnQed  aa 
such  up  to  the  time  of  tbe  trial ;  and  tbat 
the  taldng  of  said  notes  in  Uen  of  tlie  former 
Indebtedness  of  defendant  to  tbe  bank  was 
not  authorized  by  its  board  of  dlrectorsL  Aft- 
er the  notes  were  executed  to  plaintiff,  be 
assigned  them  to  the  bank,  and  tbe  bank  by 
anthori^  of  Its  board  of  directors  assigned 
them  back  to  plaintiff.  Plaintiff  testified  tbat 
he  had  no  personal  interest  in  the  notes,  but 
was  holding  them  expressly  in  tmst  for  bis 
bank.  Tbe  defense  is  tbat  plaintiff  r^resoit- 
ed  to  defendant  tbat  the  notes  were  to  be 
gtvm  in  renewal  of  other  notes  owned  by 
the  bank,  thereto  Inducing  bim  to  nnlawfnlly 
moke  and  execute  tbem  payaUe  to  plaintUF, 
and  that  by  reason  thereof  0ie  diattd  mort- 
gage la  null  and  void. 

It  is  insisted,  first,  that  plaintiff  was  not 
entitled  to  recover,  for  the  reason  that  as 
trustee  of  the  bank  he  bad  only  a  fecial 
Into:^  In  the  property.  Tbe  mle  in  such 
cases  Is  stated  to  be  that:  "A  party  wbo  nev- 
er has  had  tbe  actual  possession  of  personal 
property,  and  who  Is  not  the  general  owner, 
cannot  maintain  r^levln  against  a  party  in 
actual  possession.  The  general  rule,  botb  in 
trover  and  r^levin,  is  that  a  person  baring 
only  a  special  property,  or  interest  of  a  t&n- 
porary  or  limited  nature,  must  liave  had  tbe 
possession."  Holllday  r.  Lewtiw  15  Mo.  4(H; 
2  Oreenleaf,  Bv.  |  040.  There  is  a  distinc- 
tion between  a  special  property  into-est  of 
a  temporary  or  limited  nature,  and  spedaJ 
owner^p  by  rtrtne  of  a  chattel  mortgage 
upon  which  d^ult  is  made.  Cobbey  on  Re- 
plevin (2d  Ed.)  {  644.  And  a  trustee  may 
maintain  replevin  for  the  tmst  propertr, 
but  the  beneficiaries  cannot  Ck>bbey  on  Re- 
plevin, {  187.  And  it  is  said:  "That  one 
claiming  an  interest  in  a  chattel  may  bring 
replevin,  therefore,  comes  within  tbe  gen- 
eral rule  concerning  general  owners."  Shinn 
on  Replevin.  We  believe  there  can  be  no 
doubt  but  what  plaintiff,  as  tmstee  for  the 
bank,  having  the  mortgage,  after  condition  la 
broken.  Is  the  only  party  wbo  could  maintain 
the  action.  And  this  is  not  in  conflict  with 
what  is  said  In  Rhoades  r.  McNnlty,  S2  Mo. 
App.  301. 

It  Is  contended  In  the  second  place  that 
plaintiff  Is  not  entitled  to  recover,  for  tbe 
reason  that  the  taking  of  the  notes  In  con- 
troversy. In  Uen  of  the  former  indebtedness 
of  defendant  to  bank.  In  the  name  of  tbe 
plaintiff,  without  the  consent  of  tbe  bank, 
was  obnoxious  to  section  1294,  Rev.  St  1880 
(Ann.  St  1906,  p.  1054).  and  therefore  tbey 
are  null  and  void.  The  section  relating  to 
banks  reads  in  part  as  follows:  "The  casaler 
or  other  employd  shall  bave  no  power  to  In- 
dorse, sell,  pledge  or  hypothecate  any  notes; 
or  other  obligations,  received  by  said  corpo- 
ration for  mon^  loaned*  untU  snch  power 
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and  authority  shall  have  been  given  snch 
cashier  or  employe  by  the  board  of  directors, 
In  a  reffalar  meeting  of  the  board,  a  written 
record  of  snch  proceeding  shall  first  have 
been  made.  Without  soch  authority  any 
snch  transactions  are  declared  by  the  statute 
to  be  noil  and  void.  We  do  not  nnderstand 
that  the  taking  of  the  note  In  qaeetion  was 
a  violation  of  elthw  the  letter  or  the  spirit 
of  the  Btatote.  Be  neither  Indorsed,  sold, 
pledged,  nor  hypothecated  any  of  the  notes 
of  the  bank.  On  the  contrary,  the  transac- 
tion was  but  the  renewal  of  the  former  In* 
debtedness  of  the  bank,  and  securing  the  pay* 
ment  of  the  same  by  the  mortgage  In  qaes- 
tlon.  The  fact  that  he  procured  the  defend- 
ant to  make  the  notes  payable  to  himself  for 
the  benefit  of  the  bank  was  a  mere  matter 
of  form,  resorted  to  for  the  sake  of  convMi- 
iencft.  Snch  a  practice  is  often  resorted  to 
by  the  banks. 

Many  questions  are  raised  by  the  appel- 
lant ;  but,  as  we  Tlew  the  case,  it  Is  not  nec- 
essary that  they  should  be  discussed.  Under 
the  pleadings  and  eridence,  the  court  would 
have  been  jostlfled  In  Instructing  the  Jury  to 
return  a  verdict  for  the  plalntltt. 

AflElrmed.   All  concur. 


NEWTON  V.  WABASH  R.  CO. 

(Kansas  City  Court  of  Appeals.  UimoueL 
Dee.  6.  1910:    lUbearing  Denied 
Jan.  2.  1911.} 

1.  Tbul  (f  15tt*)— pxinTBBn  to  Btidszicv— 

DrraaiaNATioif. 

The  court  for  the  parposcs  of  a  demurrer, 
interposed  b;  defendant  to  the  evidence  of  plain- 
tiff, will  accept  as  facts  those  proved  by  sab- 
,stantial  evidence. 
^  TEd.  Note.— For  other  ^asea.  see  Trial,  Cent 
Dig.  Si  354-300;  Dec.  Dig.  t  156.*] 

2.  Railboads  (i  812*)  —  Opebatzok  — >  Stbir 

CBOSSIRGS— NlOLIGIIVCK. 

A  railway  company  backing  an  engine  over 
a  busy  itreet  croesing,  on  a  dark  nlsht  wlthont 
lights,  and  wlthont  ringing  the  bell  or  giving 
any  warning.  Is  guilty  of  gross  negligence,  and 
la  li$M9  for  Injuries  caused  to  one  free  from 
contributory  negligence. 

[Eld.  Note.— For  other  cases,  see  Rallroade, 
Cent  Dig.  H  98&-1001;  Dec.  Dig.  i  812.*] 

S.  Death      58*)  —  Action  fob  Nbouoknt 
Death— BTiDBncB—PRBSUiEpnons. 

Where  In  an  action  for  ueglisent  death, 
tlie  evidence  disclosed  negligence  of  defendant 
as  a  proximate  canse  of  the  accident,  the  law 
moat  presume  that  decedent  was  In  the  exercise 
of  reasonable  care,  and  the  burden  was  on  de- 
fendant of  pleading  and  proving  contributory 
negligence. 

[ESI.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  75-78;  Dec.  Dig.  8  58.*] 

4.  NEOUOEIVCE  <i  OS*)— CONTaiBUTOBT  Neq- 
UOERCOD— COHPABATIVB  NbOUQENCB. 

The  ewitributory  negligence  of  decedent  Is 
establlsbed  as  a  matter  of  law  precluding  re- 
covery for  his  death,  where  his  negligence,  how- 
ever slight,  was  a  link  in  ttie  chain  of  direct 


causal  events,  notwithstanding  the  gross  negU- 
genos  «  defendant. 
[Dd.  Nots.— For  oUier  cases,  see  Ketflfsnest 

Cent.Dlg.  1 16S;  Dea  DigT}^*] 

5.  Railboads  (i  846*)— Cbossinq  AootDEirc— 

Pbesuhptiors— Btideivce. 

One  In  attempting  to  cross  a  railroad  trade, 
where  be  was  struck  by  an  engine  and  killed, 
will  be  presumed  to  have  been  in  the  exercise 
of  proper  care,  but  where  there  is  direct  evi- 
dence to  the  contrary,  the  issne  must  be  solved 
in  the  light  of  the  evidence. 

[Ed.  Noto^For  other  eaasL  see  Railroads. 
Gent  Dig.  M  1121,  1122;  Dea  Dig.  |  846.*] 

&  RAZLSOADS  (I  880*)— GhOS8inOS-<!ONTBIB- 
UTOBT  NeQLXOBIICB. 

A  person  In  crossing  a  railroad  track  must 
look  and  listen  before  entering  the  sphere  of 
danger.  If,  by  so  doing,  he  can  see  and  hear 
an  a'pproadhlng  train,  and,  while  be  may  pre- 
sume that  the  company  will  observe  reasonable 
care  In  the  operation  of  tiie  train,  be  may  not 
rely  exduslveiy  on  that  presumption. 

[Eld.  Note. — For  other  cases,  see  Railroads, 
Gent  Dig.  H  1071-1074;  Dec  Dlg.-|  880.*] 

7.  Railboads  (|  327*)— Cbobsiiiob— Goiitbib- 

TTTOBT  NEOUOBNCE. 

A  person  with  sight  and  hearing  unimpair- 
ed was  Btnick  and  killed  by  an  enrine  on  a 
street  crossing.  The  engine  was  backed  at  night 
wlthont  lights  and  without  giving  any  kind  of 
warning,  but  It  was  not  too  dark  for  decedent 
to  see  the  engine.  An  arc  light  a  block  away 
was  burning  and  there  were  lights  shining  from 
a  depot  200  yards  away  and  from  nearer  build- 
ings. When  decedent  entered  on  the  track,  the 
engine  could  not  have  been  mora  flian  10  or 
16  feet  away,  and  he  could  have  seen  It  had 
be  looked.  Held,  that  he  was  guilty  of  con- 
tributory negligence  as  a  matter  m  law  preclud* 
Ing  a  recovery,  notwithstanding  the  negligence 
In  the  operation  of  the  engine. 

rild.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1043-1006;  Dec.  Dig.  |  327.*] 

Appeal  from  Clrcnlt  Court,  BandoIxAi  Coun- 
ty;  W.  H.  Martin.  Judge. 

Action  by  Bertlia  Newton  against  the  Wa- 
bash Railroad  Oompany.  From  a  Judgmmt 
for  plaintiff.  dsfWtdant  appoals.  Reversed. 

X  Za  Hlnnls  and  Robertson  &  Robertson, 
for  appellant  A.  P.  TerrlU  and  WUlard  P. 
Cav^  for  respondent 

JOHNSON,  J.  Plaintiff,  the  widow  of  D. 
W.  Newton,  deceased,  brought  this  action 
under  section  2864,  Rev.  St  1809,  as  amend- 
ed by  Laws  1906.  p.  136  (page  1G37,  Ann.  St 
1906 ;  section  6425,  Rev.  St.  1009),  to  recover 
damages  for  the  death  of  her  husband  which 
she  alleges  was  caused  by  the  negligence  of 
defendant  She  prevailed  in  the  trial  court 
where  she  recovered  judgment  for  $5,000,  and 
the  cause  Is  before  us  on  the  appeal  of  de- 
fendant 

Mr.  Newton  was  killed  about  8:30  p.  m. 
April  29,  1906,  at  the  crossing  of  Coates 
street  a  public  thoroughfare  in  Moberly,  and 
tracks  In  defendant's  railroad  yard.  Coates 
street  was  paved  and  was  one  of  the  prin- 
cipal thoroughfares  between  the  east  and  west 
portions  of  the  dty.  It  crossed  eight  tracks 
running  north  and  south,  and  Newton  was 
killed  on  the  fourth  track  from  the  east 
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He  wu  coliig  mrt  and  stepped  In  ftont  of  a 
switch  engine  backing  north  at  speed  esti- 
mated the  witnesses  at  from  five  to  tai 
miles  per  honr.  He  was  strndk:  by  tiie*  ten- 
der and  recetved  Injuries  from  which  he 
died  an  hour  later.  Plaintiff  does  not  base 
her  cause  of  a<ftlon  on  any  breach  of  defend* 
ant's  daty  onder  the  "hnmanltarian  doc* 
trine,"  but  allies  the  death  of  her  husband 
was  caused  by  the  n^Ilgence  of  defradant  In 
running  the  engine  over  the  crossing  back- 
ward with  no  headlight  at  the  end  of  the 
tender,  without  ringing  the  bell,  and  with- 
out giving  any  signal  or  warning  of  its  Kp- 
proach.  The  answer  Is  a  general  denial  and 
a  plea  of  contribntory  negligence. 

The  evidence  of  plaintiff  tends  t(f  provei  the 
following  facts:  Newton  was  50  years  old, 
and  In  full  possession  of  hla  senses  of  sight 
and  hearing.  As  he  neared  the  crossing 
there  was  nothing  to  prevent  his  seeing  the 
approaching  switch  engine  except  darkness 
and  the  fact  thak  the  engine  carried  no  lights 
on  the  rear  end.  It  was  equipped  with  head- 
lights at  both  ends,  but,  for  some  cause,  only 
the  one  In  front  was  burning.  The  bell  was 
not  rung  nor  was  any  wiamlng  given.  The 
oigine  made  the  rattling  noise  usually  emit- 
ted by  switch  engines  while  running,  but  this 
crossing  was  In  a  busy  part  of  the  city  and 
In  a  busy  part  of  defendant's  yards  and 
there  were  other  noises  to  distract  attention. 
Evidently  Newton  neither  saw  nor  heard  the 
engine  until  It  was  upon  him  and  he  could 
not  escape.  The  facts  that  the  rear  head- 
ligbt  was  not  burning  and  that  the  bell  was 
not  ringing  «ire  disputed  by  defendant's  vrit- 
neeses,  but  for  the  purposes  of  the  demurrer 
to  the  evidence,  we  accept  them  as  proved 
since  we  find  them  supported  by  substantial 
evidence.  They  convict  defendant  of  n^li- 
gence  which  clearly  appears  as  a  proximate 
cause  of  the  death  of  the  unfortunate  man. 
To  back  an  engine  over  a  busy  street  crossing 
on  a  dark  night  without  carrying  tall  lights, 
ringing  the  bell,  or  giving  any  kind  of  warn- 
ing was  gross  negligence,  and  we  would  say 
that  plaintiff  had  a  cause  of  action  but  for 
the  fact  of  contributory  negligence. 

The  rules  of  law  relating  to  the  Issue  of 
contributory  negligence  are  well  settled  and 
easily  understood,  but  the  proper  application 
of  those  rules  to  the  particular  facts  of  a 
given  case  often  is  found  to  be  a  dUBcult 
question.  Where,  as  here,  the  evidence  dis- 
closes negligence  of  the  defendant  as  a  proxi- 
mate cause  of  the  injury,  we  begin  with  the 
presumption  that  the  injured  person  was  In 
the  exercise  of  reasonable  care.  That  pre- 
sumption Is  a  Jndidal  recognition  of  the  in- 
stinct of  self-preservation  which  prompts  ev- 
ex7  tndlTldoal  to  use  his  senses  tot  his  own 
protection.  The  presumption  casts  the  bar* 
den  on  the  defendant  in  negligence  cases  <tf 
pleading  and  proving  contributory  netf  Igence, 
and  the  only  Inquiry  raised  bj  a  demurrer 


to  the  pUlntlfl^  eridoioe  <m  Umt  lasue  is 
whether  or  not  tbat  evidence  oonetdma  in 
the  light  most  favorable  to  the  plalntUf 
overthrowfl  Ibe  presnmptlon  of  reasonable 
care  on  the  part  of  the  injured  person  and 
leaves  no  room  fw  any  other  reasonablfr 
conclusion  than  that  of  negligence  on  his  port 
which  directly  contributed  to  the  Injury.  In 
such  case  It  becomes  the  duty  ot  the  court 
to  declare  that  the  existence  of  contributory 
negligence  is  established  as  a  matter  of  law, 
and  that  the  plaintiff  cannot  recover,  since- 
the  presence  of  such  negligence,  no  matter 
how  slight,  as  a  link  In  the  chain  of  direct 
causal  events  will  defeat  a  recovery  though 
the  n^I^nce  of  the  defendant  be  never  so 
great  The  doctrine  of  comparative  negli- 
gence never  has  been  recogniced  in  tUs  state. 
The  ivesumptlon  that  a  person  acted  with 
reasonable  care  in  the  given  sltuatitm  Is  not 
very  strong,  Is  easily  overcome  by  evidence 
to  the  contrary,  and  may  be  said  merely  to- 
fumlab  a  starting  point  from  which  to  Tiew- 
the  evidence.  The  rule  is  well  stated  In 
Rodan  v.  Transit  Co.,  207  Mo.,  loc.  cit.  410» 
106  S.  W.  1067,  "that,  in  the  absence  of  di- 
rect evidence  or  rebutting  circumstances,  one. 
in  attempting  to  cross  a  railroad  track,  will 
be  presumed  to  have  been  In  the  exercise  of 
proper  cara"  The  converse  of  this  mle  Is 
that  where  there  is  direct  evidence  or  rebut- 
ting circumstances  In  evidence,  the  presump- 
tion fades  into  Insignificance,  and  the  issue 
should  be  solved  In  the  light  of  the  evidence. 
A  railroad  track  Is  a  place  of  danger,  and  of 
Itself  is  a  warning  signal.  "It  has  always 
been  the  law  In  this  state  that  it  Is  such 
gross  negligence  as  precludes  a  recovery  for 
a  person  to  step  on  a  railroad  track  directly 
in  front  of  an  approaching  truln  and  so  dose 
to  it  as  to  render  it  impossltrie  to  stop  the 
train  in  time  to  avo'id  Injury."  Moore  '  v. 
Hallway,  176  Mo.,  loc.  dt  644,  75  S.  W.  676^ 
To  be  In  the  exerdse  of  reasonable  care^  a 
person  in  crossing  a  railroad  track  most 
look  and  listen  before  entering  the  sphere  ot 
danger  If  by  so  doing  he  can  see  and  hear 
the  coming  train.  It  Is  true  he  has  tbe 
right  to  presume  the  railroad  company  wUi 
observe  reasonable  care  in  the  operation  ot 
the  train,  but  he  has  no  right  to  rdy  exda- 
slvely  on  that  preaumpUon,  since  no  man  of 
ordinary  prudence  will  trust  his  own  safetr 
entirely  to  the  care  of  another  when  be  can 
protect  himself  by  the  proper  use  of  bis  own 
senses.  Qnlded  by  these  rules^  we  And  the- 
evldence  of  ^aintU^  after  maUng  all  dne 
inferences  and  allowances  In  fovor  ia  tbt 
man  who  lost  bis  llfe^  still  accnses  him  of 
negligence  in  law.  His  sight  and  liearlns- 
were  unimpaired^  and  there  was  nothing  to 
prevent  his  seeing  the  engina  had  he  looked 
in  tiiat  direction  before  enterins  tiie  qbere- 
at  danger.  There  la  no  evidence  that  it  was 
too  datfe  for  him  to  see  Oie  encln&  It  Is 
true  there  is  evidence  to  tbe  MOtect  tliat  tte- 


Digiiized  by  Google 


mOIOBANDUU  DE0ISION8. 


1197 


arc  light  at  tbat  ctomIiis  wu  <mt  tliat  nl^t, 
but  the  one  a  block  west-waa  bnrnlnc  and 
tben  were  Ilghti  sblnlng  from  the  deitot  200 
Tarda  away  la  the  badkgronnd  and  from 
nearer  buildings. 

The  most  that  can  be  said  of  plainttfTa  erl- 
•dence  Is  that  the  place  was  In  partial  but 
not  complete  darkness.  Then  was  a  nam« 
ber  of  eyewitnesses  Introduced  by  both  plain- 
tiff and  defendant,  and  all  of  them  could  and 
■did  see  the  engine.  Two  boys,  wltneases  for 
plaintiff,  who  were  *wa]fclng  10  or  20  feet  be- 
hind Mr.  Kewton,  saw  him  atruck  by  the  en- 
gine ajid  afterward  aaw  him  crawl  out  to 
the  side  of  the  track.  A  aou-ln-law  of  Mr. 
Newton,  who  hastened  to  the  scene  Imme- 
•dlately  after  the  accident,  would  not  state  on 
<llrect  examination  that  the  arc  light  at  the 
crossing  was  not  burning.  On  croaa-ei ami- 
nation,  he  said:  "It  seemed  dark  to  me^  I 
■could  not  recognize  a'ny  around  there."  But 
there  Is  «  material  difference  between  the 
degree  of  darkness  that  would  prevent  one 
from  recognizing  persons  in  a  crowd  and  that 
which  would  prerent  one  from  seeing  a 
large,  bulky,  moving  object  When  Mr.  New- 
ton left  a  place  of  safety  and  crossed  the 
danger  line,  the  engine  could  not  have  been 
more  than  10  or,  at  the  outside,  16  feet  away, 
and  the  plain  fact  Is  be  could  have  seen  it 
had  he  looked,  and,  we  think,  though  this 
fact  Is  not  so  Indisputable,  be  could  have 
beard  it  His  duty  to  employ  his  senses  was 
a  continuing  duty,  and  he  had  no  right  at 
any  time  to  cast  himself  entirely  on  the  care 
of  defendant  Much  as  we  feel  that  the  evi- 
dence ot  plaintiff  censures  defendant  for 
stealing  over  the  crossing  like  a  thief  in  the 
night,  we  are  constrained  to  hold  that  Mr. 
Newton  would  not  have  loat  his  life  bad  he 
exercised  the  care  exacted  of  him  well- 
settled  rules  of  law. 

It  follows  that  the  Judgmmkt  must  be  e«- 
rersed.   All  cmicar. 


MEMORANDUM  DECISIONS 


CnSHINO  V.  KNOPINSEI.  (Kansas  City 
Court  of  Appeals.  Mluoari.  Dec.  5,  l&lO) 
Appeal  from  Cfrcoit  Oourt,  Buchanan  uoant7 ; 
HeotT  M.  Barney,  Judge.  Action  by  F.  S. 
Cushinc  anlnst  Sophia  Knopinski.  Judgment 
for  plaintiff,  and  defendant  appeals.  Amnned. 


Culver  A  Phillip,  tor  appellant  Chaa.  F.  Strop 
and  Sogene  Slvennan,  for  respoidHit. 

ELLISON,  J.  This  action  Is  to  enforce  the 
lien  of  special  tax  bills.  The  Judgment  In  the 
circuit  court  sustained  the  blus.  and  tbe  de- 
fendants appealed  to  tUs  court  This  case  was 
contiiraed  In  this  eourt  to  await  the  dedslon  tji 
the  Supreme  Court  of  tbs  ease  of  Olst  v.  R«ck- 
liffe,  224  Mo.  880,  12S  S.  W.  821,  involTlng  tbe 
sanu  point  presented  in  the  record.  Under  the 
ruling  and  authority  of  that  ease,  the  Judgment 
of  the  trial  court  u  affirmed.  All  concur. 


GANN  V.  GBNBBAL  ACCIDENT  FIRE  A 
LIFE  ASSUR.  00.  (Springfield  Court  of  Ap- 
peals. MlBSouzi.  Dec  6,  1910.)  Appeal  from 
Clrcalt  Court,  Christian  County;  John  T. 
Moore.  Judge.  Action  by  William  K.  Oann 
against  the  Oeueral  Accident  Fire  &  Life  As- 
surance Company.  From  a  Judgment  In  favor 
of  plaintifr,  defendant  appeals.  Affirmed.  Hays 
&  Hays,  for  appellant  G.  A.  Watson  and  S.  J. 
Salyer,  for  respondent 

COX,  J.  nils  is  an  action  upon  an  aoddent 
policy  of  insurance,  1^  which  pialntifl  seeks  to 
recover  nnder  the  terms  of  the  policy  for  the 
loss  of  one  eye,  and  for  loss  of  time  occasioned 
by  reason  of  a  sack  cement  bursting  and 
filling  his  eyes  with  cement,  which  resulted  In 
causing  one  eye  to  become  totally  blind,  and 
rendered  plaintiff  unable  to  perform  bis  usual 
labor  for  a  considerable  length  of  time.  The 
Issues  were  found  for  plaintiff,  and  defendant 
has  appealed.  The  respondent  has  filed  In  this 
court  a  motion  to  dismiss  the  appeal  for  failure 
of  tbe  appellant  to  comply  with  the  rales,  alleg- 
ing that  copies  of  appellant's  brief  were  not 
served  In  the  time  required.  In  resisting  such 
motion,  attorney  for  appellant  has  filed  an  af- 
fidavit, in  which  an  Issue  of  fact  is  raised  ;  but, 
notwithstanding  the  filing  of  this  motion,  wo 
have  gone  through  tbe  printed  abstract  In  this 
case,  and  have  concluded  to  dispose  of  the  case 
without  passing  upon  the  merits  of  tbe  motion 
to  dismiss  the  appeal.  Tbe  errors  assigned  are 
that  the  court  erred  in  overruling  the  demur- 
rer to  plaintiff's  evidence,  and  tbat  error  was 
committed  in  the  instructions  given  to  the  Jnty. 
We  have  carefully  read  the  testimony  which 
was  offered  on  the  part  of  plaintiff,  and  If  tbat 
testimony  Is  to  be  believed  there  is  no  question 
tbat  plaintiff  lost  his  eye  as  a  result  ot  the 
cement  falling  In  bis  face  and  getting  In  his 
eye.  Neither  can  there  be  any  question  as  to 
his  disability  to  perform  his  usual  labor  result- 
ing therefrom,  and  under  the  terms  of  the  poll- 
a  prima  facie  case  was  made  In  his  beoalf. 
e  defmdant  offered  testimony  tending  to 
show  that  at  the  time  tbe  policy  was  issued  the 
plaintiff  bad  made  certain  statements  and  war- 
rautles  in  relation  to  his  physical  condition  and 
his  habits,  which  it  was  claimed  were  false, 
and  contended  for  tbat  reason  plaintiff  should 
not  be  permitted  to  recover.  We  have  exam- 
ined the  instructions  given  In  this  case,  and 
find  that  they  are  free  from  error,  and  cover  ev- 
ery issue  raised  by  the  pleadings:  and,  as 
there  was  evidence  on  both  sides  of  the  ques- 
tions involved,  the  verdict  of  the  Jury  Is  bind- 
ing uptm  us.  Finding  no  error  In  the  record, 
the  judgment  win  be  affirmed.  All  cmcnr. 
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Dr  part*  OOBB.  (Ooart  of  Oriminsl  Ap- 
peals of  Texas.  Dec.  21.  1910.)  Appeal  from 
Dtatrict  Court,  r«tus  Oonnty;  P.  A.  Torner. 
Judge.  Appltcation  by  Bill  Oobb  for  a  writ 
of  habeas  corpus  to  secure  balL  From  a  judc- 
meat  refasinc  bail,  relator  appeals.  RsTMaea, 
and  bail  fixed.  Roliton  &  H^id,  for  appallant 
Jolm  A.  Mobler.  AmL  Attj.  Oen.,  for  t£e  SUte. 

DAVIDSON,  P.  J.  Relator,  being  under  ar- 
rest on  charge  of  murder,  resorted  to  writ  of 
habeas  corpus  to  secure  baiL  Writ  was  award- 
ed, and  upon  a  trial  and  after  tlw  erldenoe  was 
Introduced  tiu  court  refused  balL  After  a  care- 
ful re^sion  of  the  evidenceiwe  are  of  opinion 
relator  is  entitled  to  bail.  Therefore  the  judg- 
ment  of  the  trial  court  is  reversed,  and  the  offi- 
cer having  relator  in  custody  will  take  bis  bond 
In  the  terms  of  the  law  in  the  sum  of  SS,O00, 
np6n  giving  of  which  he  will  be  released  from 
custody. 

McGOBD,  J.»  absent 

HOWARD  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec  7,  1910.)  Appeal  from 
Distrlet  Conitt  McLennan  County;  Richard  I. 
Monroe.  Judge.  George  Howard  was  convicted 
of  burglary,  and  he  appeala  Affirmed.  John 
A.  Mobley,  Asst  Atty.  Gen.,  for  the  State. 

McCORD,  J.  This  is  an  appeal  from  a  con- 
viction for  bnrglary,  with  a  penaltsr  of  12  years' 
confinement  in  the  penitentiary.  The  record  is 
before  us  without  a  statement  of  the  facte  or 
bill  of  exceptions.  In  the  shape  the  record  is 
in,  there  Is  nothing  before  us  that  can  be  le- 
levised.   The  jadgment  la  affirmed. 


MAOKET  T.  STATE.  (Court  of  Criminal 
Appeals  of  Tens.  Dec.  7,  1910.)  Appeal  from 
District  Court,  McLennan  Connty;  Richard  I. 
Munroe,  Judge.  Lum  Mackey  was  convicted  of 
robbery,  and  he  ai^peala.  Amrmed.  John  A. 
Mobley,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSBT,  J.  On  the  Utb  dar  of  March  of 
this  year  the  grand  Jury  <tf  McLennan  oonnty 
returned  Into  court  an  indictment  against  ap- 
p^ant,  charging  him  with  robbery,  alleged  to 
have  been  committed  on  the  15th  day  of  Sep- 
tember, 1908.  Thereafter,  on  April  7,  1910, 
appellant  was  by  the  jury  convicted,  and  bis 
punishment  assessed  at  confinement  in  the  peni- 
tentiary for  a  i>eriod  of  10  yean.  As  the  rec- 
ord reaches  us,  it  contains  neither  stet^ent  ot 
facte  nor  bills  of  exception.  The  Indictment  al- 
leges an  offense  against  appellant,  and  Is  In  ev- 
ery respect  in  proper  form.  In  this  condition 
of  the  rec<ffd  It  Is  obvious  that  there  is  no  ques- 
ttoD  whidi  we  are  authorised  to  review,  and  it 
is  therefore  ordered  that  the  Judgment  be  and 
the  same  is  hereby  In  all  things  affirmed.  ■ 


BANE  OF  GARRISON  r.  MAU/BT  et  aL 
(Court  of  C^vil  Appeals  of  Texas.  Dec  8, 
19ia)  AppMl  from  District  Court,  Nacogdo- 
ches Ooun^;  James  I.  PerUns,  Judge.  Ac- 
tion by  the  Bank  of  Garrison  against  F.  W. 
Malley  and  others.  From  a  jad^nent  for  de- 
fendants, plaintiff  appeals.  Affinoed.  King  ft 
King,  for  appellant  P.  Hudson  and  June  O. 
Harris,  for  appellees. 

BEB8H1,  J.  This  appeal  presente  the  sln^e 
question  of  whether  an  attachment  sued  out 
against  a  defendant  within  foar  m<mth8  before 
he  is  adjudicated  a  bankrupt  is  void,  or  void- 
able only  at  the  suit  of  the  trustee  In  bankrupt- 
cy, under  the  provisions  of  sections  67e  and  67f 
of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541, 
30  Stet  564,  665  [U.  S.  Comp.  St.  1901,  pp. 
84491.  8400]).  Th*  triU  eourt  held  the  attach- 


nunt  riAif  and  upm  Ods  qocatlM  tba  plaintiff 
the  Bank  of  Gaxriwn.  appeal*.  Onw  questiotk 
was  dedded  by  the  Oourt  of  Appeals  of  the 
Fourth  District  in  the  case  of  Hutchins  et  al. 
V.  Gantu,  66  S.  W.  188,  holding  that  audi  at- 
tachment was  voidable  onlr  at  the  suit  of  tbe 
trustee  in  bankruptcy.  Fmding  ourselves  un- 
able to  agree  to  this  conclusion,  the  questfoD 
was  certified  to  the  Supreme  Court  which  sns- 
ttalned  tbe  holding  of  the  trial  court  181  S. 
W.  1064.  For  a  full  stetement  of  the  case,  we 
refer  to  the  opinion  ot  the  Supreme  Oourt  in 
answer  to  the  certified  question.  In  accord- 
ance with  that  opinion,  there  being  no  other 
questlw  presentea  this -appeal,  tbaJndciDeut 
of  the  trial  court  is  affirmed.  Affirmed. 


GULF,  a  A  S.  F.  RT.  CO.  v.  SHRADBR. 
(Court  of  Civil  Appeals  of  Texas.  Dec  T. 
1910}  Apmal  from  Bosqne  Oonnty  Oourt;  P. 
S.  Hale,  Judge.  Action  by  L.  D.  Shrmder 
against  the  Gulf ,  Ootorado  ft  Saote  Ft  Bail- 
way  Company.  From  a  judgment  for  plaintiK 
defendant  uiiwals.  Affirmed.  Terry.  CnTin  ft 
MUls  and  A.  H.  OolwelL  tor  appeUut  Jws 
M.  Robertson,  for  appellee. 

KSSS,  C  J.  This  case  ori^nated  In  a  Joatlce 
of  the  peace  court  and  was  finally  tried  In 
the  connty  court,  where  the  plaintiff  recovered 
a  judgment  for  |150,  tbe  value  of  a  horse  be- 
longing to  him,  which  was  killed  bv  one  ot  the 
defendant's  trains,  nie  defendant  had  ito  right 
of  way  fenced,  and  the  testimony  Indicate*  ust 
the  borse  had  passed  over  a  cattle  guard  to  tbe 
Inside  ct  the  right  ot  way,  and  was  struck  and 
killed  by  a  passing  train.  There  was  testimony 
tending  to  show  that  the  defendant  had  not 
exercised  proper  care,  and  was  guilty  of  negli- 
gence in  not  so  maintaining  the  catUe  goard 
as  to  pievMit  stock  frtHn  going  upon  It  We 
have  considered  all  ot  the  ossIgnnMnte  of  er- 
ror presented  In  appellant's  brief,  and  flnd  no 
reason  for  a  reversal.   Judgment  affirmed. 


WALKER  et  al.  v.  SHEJPPABD  et  al.t 
(Court  of  avil  Appeals  of  Texas.  Not.  24. 
1910.    Rehearing  Denied  Dec  22,  1010:)  Ap- 

Sal  from  District  Court  Gren  County :  W. 
Buford,  Judge.   Action  by  G.  F.  Sbeppaid 

S against  B.  L.  Walker  and  others,  prosecuted  by 
laintifPs  surviving  wife  and  chUdroi  upon  his 
eath.  Judgment  for  plalndflh,  and  defendants 
appeal.  Affirmed.  F.  B.  Martin,  (or  appel- 
lants.  J.  N.  Campbell,  for  appellees. 

HODGES,  J.   This  Is  an  action  of  trespass 

to  try  titie.  originally  Instituted  1^  O.  F.  SW 
perd  against  tne  appellants  to  recover  lote  1 
and  2  in  tbe  town  of  Oladewater.  Pending 
the  litigation  Sbeppard  died,  and  the  suit  it 
prosecuted  by  his  survivlne  wife  and  childrea. 
Appellante  pleaded  not  guilty,  the  three,  five, 
and  tat  year  statutes  of  limltetiona,  and  Im- 
provemente  In  good  faith.  Upon  a  trial  before 
a  jury,  judgment  was  rendered  in  favor  of  ap- 
pellees. The  only  question  presented  In  the 
assigned  errors  is  whether  the  testimony  sap- 
ported  the  verdict  We  think  It  dota,  and  there- 
fore affirm  tin  Jodgmoit 


ZflOTLIMOTEIB  v.  fSAdB.  (Oourt  of  avil 
Aiveals  of  Texas.  Dec.  2L,  1910J  Appeal 
from  Menard  Ootmty  Oourt;  J.  IX  Scracgs. 
Judge,  Action  by  Samuel  Zettiemoyer  against 
J.  W.  BUls.  From  a  judgment  for  defendaDt. 
plaintiff  appeals.  Affirmed.  Horace  EL  Wil- 
son, for  appellant    S.  OL  Rowe,  for  appellee. 

JAMES,  0.  J.  In  this  case  there  is  but  od«^ 
Issue  here,  viz.,  as  to  whettier  or  not -plaintiff, 
who  sued  originally  In  tlw  Jullm'a  oomt  lor 
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damages  In  the  «am  of  $1!^  th*  Talne  of  certain 
hocSt  amended  hii  pleading  in  that  court,  wt- 
tlu  vjf  a  caie  for  oamacea  In  a  earn  uceeding 
910a  Tb*  joitiee's  transcript  did  not  show 
the  amendment  The  ooont;  jndge,  upon  testi- 
mony wliieb  warranted  the  Bndins,  found  that 
no  soch  amendment  had  been  made  in  the  jus- 
tice's ooort,  and  accMdingly  dismissed  the  ease 
for  want  of  JnrisdtctlfHi.  The  flndhug  being 
antborised,  the  judgment  Is  affixmed. 


ARKANSAS  UITOJkND  R.  00.  t.  LYNOH. 
(Supreme  Coart  of  Artansas.  Not.  flLlOOO.) 
Ai>peal  from  Circuit  Oouxt,  Monroe  Ooonty; 
Dagene  Laakford,  Judge. 

PER  CDRIAH.  Affirmed,  on  motion,  tbr 
noncompliance  with  rale  9. 


ARKANSAS  A  Ia  RY.  CX>.  t.  GAMMTLL. 
(Supreme  Court  of  Arkansas.  Nor.  15,  1909.) 
Appeal  from  Circuit  Court,  Boward  Cooaty; 
James  8.  fiteel,  Jndgt. 

PER  CURIAM.  AfBnniKl,  with  poialtr,  ts 
a  delaj 


GIBBONS  et  al.  t.  NELSON  et  aL  (Su- 
preme Ooort  of  Arkansas.  Dec.  13,  1909.) 
Appeal  from  Circuit  CJourt,  Phillips  Ooont;; 
Ilance  N.  Button,  Judge. 

PBR  CURIAM.  Aiveal  dismissed,  on  appel- 
lant's motion. 


BEINSLDT  T.  STATE.  (Supreme  Oonrt  of 
Arkansas.  Nov.  1,  1009.)  Appeal  from  Circuit 
Ooort,  Van  Buren  County;  Brice  B.  Badglns, 
Judge.   

PER  OORIAM.  Appeal  dismissed,  for  non- 
oo&q^tanoe  with  rule  9. 


KISSZRD  BROS.  t.  QUBEIN  OF  ARKAN- 
SAS INS.  GO.  (Supreme  Court  of  Arkansas. 
Oct.  25,  1009.)  Appeal  from  C^oway  CSiancery 
Court;  Jeremiah  Q.  Wallace,  Chancellor. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compUanoe  with  rule  9. 

MBNA  LUMBER  CO.  t.  BALL  &  BROWN 
WOOD  WORKING  MACH.  CO.  (Supreme 
Court  of  Arkansas.  Not.  16,  19O90  Appeal 
from  Polk  Chancery  Oourt;  James  D.  Shaver, 
Ohancellor. 

PER  CURIAM.  Appeal  dismissed,  by  con- 
sent 


MICKELBBRRY  MICKEEiBERRY.  (Su- 
preme Court  of  AAansas.  Not.  8,  1909J  Ap- 
Deal  from  Poinsett  Chancery  Court;  Edward 
D.  Robertson,  Chancellor. 

PWL  CURIAM.  Appeal  dismissed,  on  ap- 
pellant's motion. 


PIQOPLE'S  LAUNDRY  OO.  t.  WATKINS 
LAUNDRY  CX>.  (Supreme  Court  of  Arkansas. 
Not.  1,  1909.)  Appesl  from  Gariaud  Chan- 
cery Court;  AlphoDBO  Ourl,  Chancellor. 

PER  CURIAM.  Appeal  dlRoisied,  for  non- 
compliance with  rule  9. 


ST.  LOUIS.  L  M.  ft  8.  RT.  00.  t.  OAMP- 
BEJLL.  (Supreme  Court  of  Arkansas.  Dec  6. 
1908.)  Appeal  from  Olreoit  Ooort,  Desha 
County;  Antonio  B.  Oxaoe^  Jndge. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compUanoe  with  rule  v. 


ST.  LOUIS,  I.  M.  ft  a  RY.  00.  T.  CLARK 
et  al.  (Supreme  Court  of  Ariouuas.  Dea  IS, 
1909.)  Appeal  from  Claik  Ctaaaoexy  •Ooort; 
James  D.  SbsTer,  C^sncellor. 

PER  CURIAM.  Decree  rendered  In  accord- 
ance with  stipulations  filed. 


ST.  LOUIS,  I.  M.  ft  a  RY.  00.  t.  TAY- 
LOR. (Supreme  C^urt  of  Aricansas.  Nov.  IS, 
1909.)  Ajn>Ml  from  Circuit  Ooort,  Franklin 
County,  OiaA  District;  Jeptha  H.  Evans, 
Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


SLOAT  t.  Mclaughlin.  (Supreme  Court 
of  Arkansas.  Not.  8i  1909.)  Appeal  from  OIt- 
cnlt  (3oort,  Sebastian  County,  Ft  Smith  DItI- 
sion :  Daniel  Hon,  Judge. 

PBR  CTQRIAM.  Affirmed,  oa  motion,  for 
nonoomplianee  with  rule  Di 


THOMAS  et  al  t.  THOMAS  et  al.  (Su- 
preme Court  of  Arkansaa.  Not.  28.  1910.) 
Appeal  fnnn  Hot  Spring  Chancery  Court;  Al- 
phouso  Curl,  Chancellor.  Suit  to  restore  a  deed 
by  Lola'  May  Thomas  and  other  against  Marion 
P.  Thomas  and  others.  Decree  for  plaintiffs, 
and  defendants  appeal.  Affirmed.  Ew  H.  Vance, 
Jr..  and  J.  a  Roes,  for  appellants.  N.  P. 
Richmond  and  Beniy  Beiger,  for  appellees. 

McCULLOOB,  C.  J.  This  Is  sn  action  In- 
stltoted  in  the  chancery  coort  of  Bot  Spring 
county  by  three  InfanU,  suing  by  their  next 
friend  to  restore  a  deed  executed  by  defendant 
M.  P.  Thomas,  couT^og  certain  lands  to  plaln- 
tiflfe'  father,  now  deceased,  for  life,  with  remain- 
der to  plalDttSs,  which  is  alleged  to  have  been 
destroyed  at  the  Instigation  of  said  grantor  aft- 
er the  death  of  plaiotiflb*  father.  It  is  admit- 
ted that  the  deed  In  question  was  executed, 
but  denied  that  It  was  ever  delivered.  The 
Question  of  delivery  of  the  deed  is.  therefore, 
toe  point  at  Issue  In  the  case.  The  testimony 
is  conflictiag,  and  very  voluminous.  The  chan- 
cellor founa  that  the  deed  had  been  delivered, 
and  we  are  of  the  opinion  that  the  finding  Is 
Dot  against  the  preponderance  of  the  testimooy. 
No  Qseful  purpose  would  be  served  by  setting 
out  the  testimony  In  detail  and  discussing  It. 
The  conveyance  was  intended  as  a  gift;  bot 
defendant  Insists  that  there  was  an  agreement 
to  the  effect  that  plaintiffs'  father  should  pay 
the  rrantor  the  sum  of  $200,  iu  order  to  e^uu- 
Ize  the  value  of  the  gift  with  those  made  to  oth- 
er children  of  the  grantor,  and  tbAt  even  if 
there  was  a  delivenr  of  the  deed,  the  court 
should  have  decreed  a  lien  on  the  land  for 
the  som  of  $200.  Tlie  finding  of  the  chaucellor 
on  this  Issue  Is,  we  conclude,  not  against  the 
preponderance  of  the  testimoiv*  80  the  de< 
cree  Is  affirmed. 
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ABANDONMENT. 

Of  leased  premlaeB,  see  Landlord  and  Tenant- 
I  110. 

ABATEMENT. 

Of  price  of  land  mM,  aee  Tender  and  Poiehas- 
er,  {  170. 

ABATEMENT  AND  REVIVAL 

Revival  of  judgment,  lee  JTadgment,  H  880-^0. 

n.  ANOTHER  ACTION  FENDING. 

S  4.  In  foredoann  of  a  chattel  mortsage,  a 
plea  in  abatement  tbat  a  aoit  by  defendant 
against  plaintiff  for  cancellation  of  the  notes 
and  for  damages  for  breach  of  the  contract 
was  pending  held  properly  overruled.— Liberty 
Milling  Co.  v.  Continental  Gin  Co.  Ctex.  Civ. 

App.)  wie. 

ABDUCTION. 

See  Sednetloa. 

ABETTORS. 

Criminal  responsibility,  see  Criminal  Iaw,  {  50. 

ABORTION. 

Burden  of  proof  of  negativing  matters  of  ex- 
ceptions in  statute  in  prosecution  for  homi- 
cide in  attempting  to  procure  abortion,  see 
Criminal  Law,  g  829. 

Indictment  for  manslanghter  In  attempting  to 
procnre  abortion,  see  Homidde,  |  188. 

ABSENCE. 

Of  party  as  affecting  limitation  of  action,  see 

Limitation  of  Actions,  84-87. 
Of  witness  or  evidence,  ground  for  contlnnance, 

see  Criminal  Law,  {  tS&H. 
Reception  of  evidence  in  absence  of  accused 

aa^jmnmd  for  n«w  trial,  see  Criminal  Law, 

ABSTRACT  INSTRUCTIONS. 

In^^riminal  prosecution,  see  Criminal  Law,  S 

ABSTRACTS. 

Of  judgment,  Decessity  and  sufficiency  to  create 

lien,  see  Judgment,  |  768. 
Of  record  on  appeal,  see  Appeal  and  Error,  S{ 

581-590. 

ABSTRACTS  OF  TITLE 

Accompanying  petition  for  removal  of  connty 

seat,  see  Goantles.  S  34. 
Uquidated  damages  for  failure  of  abstract  to 

Aow  title,  see  Damages,  {  7& 

i  1.  A  contract  for  the  preparation  of  ab- 
stracts of  title  requiring  the  inclusion  of  spe- 
<"ial  acts  of  Congress,  held  not  to  authorize  the 
inclusion  of  Act  Cong.  Sept.  28,  1850,  c.  84, 
1)  Stat.  519,  granting  swamp  lands  to  the  state. 
—McVeigh  V.  Chicago  MIU  &  Lumber  Go.  (Ark.) 
<!.18. 


8  S.  Under  a  contract  for  the  preparation 
of  abstracts  of  title,  the  abstractor  held  not 
entitled  to  include  congressional  acts  donating 
internal  Improvement  lands,  or  state  statutes 
curing  defective  conveyances  and  acknowledg- 
menta.— McVeigh  v.  Cnicago  Mill  &  Lumber 
Co.  (Ark.)  638. 

S  3.  An  abstractor  held  not  entitled  to 
charge  for  including  a  legislative  act  not  tran- 
scribed in  the  abstract  in  full,  as  required  by 
the  contract— McVeigh  r.  Chicago  Mill  &  Lum- 
ber Co.  (Ark.)  6S& 

S  3.  An  abstractor  held  not  authorized  to 
insert  in  an  abstract  of  title  minutes  of  a  levee 
board  and  delimiuent  lists  returned  by  the  col- 
lectors of  such  board.— McVeigh  r.  Chicago 
MiU  &  Lumber  Co.  (Ark.)  GSS. 

S  3.  An  abstractor  held  entitled  to  make  up 
an  account  for  services  to  be  paid  for  at  a 
specified  rate  per  transfer,  on  the  theory  that 
each  of  the  successive  steps  leading  to  a  con- 
veyance of  land,  and  not  all  together,  consti- 
tuted a  "transfer."— McVeigh  t.  Chicago  Mill 
&  Lumber  Co.  (Ark.)  638. 

{  8.  Where  a  contract  for  the  preparation 
of  abstracts  required  the  Insertion  of  tax  for- 
feitures for  a  certain  price  per  page,  it  did  not 
authorize  plaintiff  to  include  all  antecedent 
steps  with  relation  to  the  assessment  of  taxes. 
—McVeigh  v.  Chicago  Mill  &  Lumber  Go.  (Ark.) 
033. 

I  3.  A  contract  for  the  preparati<Hi  of  ab- 
stracts of  title  held  not  to  authorise  the  ab- 
stractor to  charge  for  transcribing  tax  deeds  by 
the  page.— McVeigh  v.  Chicago  Mill  A  Lumber 
Co.  (Ark.)  638. 

I  8.  An  abstractor  held  not  entitled  under 
his  contract,  to  charge  for  copying  a  record 
which  did  not  vitally  a^d  historically  alfect  the 
title  to  the  land  mentioned  In  the  abstract. — 
McVeigh  V.  Chicago  Mill  A  Lumber  Co.  (Ark.) 
638. 

S  3.  An  abstractor's  claim  for  compensation 
held  not  subject  to  reduction  for  the  expense  of 
correcting  Important  inaccuracies  in  hia  &h- 
stractB,  which  he  had  offered  to  correct— Mc- 
Veigh T.  Chicago  Mill  &  Lumber  Co.  (Ark.) 
638. 

ABUSIVE  LANGUAGE 

As  provocation  for  bomidde,  see  Homicide,  i 
45. 

ABUTTING  OWNERS. 

Liabilities  to  assessments  for  public  improve- 
ments, see  Municipal  Corporations,  H  414r- 
513. 

ACCEPTANCE. 

Of  benefits,  ground  of  ratification  of  acts  of 
agent  see  Principal  and  Agent  I  171. 

Of  c^er  or  proposal  to  contract,  see  Contract!, 
i  23;  Vendor  and  Purdiaier,  1  16. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
Fixtures ;  Improvemente. 
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ACCESSORIES. 

Acts  and  declarations  of  comiriratom  asd  co- 
defendants  n  evMence.  aee  Criminal  Iav, 
I  422.  «t 

Criminal  reflponstbllit;,  see  Grinilnal  lAw,  | 

Testimony  of  accomplices,  see  Criminal  Law.  I 
SOT. 

ACCIDENT. 

Cause  of  death,  see  Death,  SS  10-llM. 

Cause  of  loss  within  insurance  polity,  see  In* 

anrance,  i|  455-467. 
Injuries  from  accidental  explosions,  see  Ez- 

pIoBlves,  }  7. 

ACCIDENT  INSURANCE. 

See  Insurance,  if  455-467. 

ACCOMPLICES. 

Criminal  responsibility,  see  Criminal  Law,  {59, 
Instruction  relating  to  testimony  of  accwnpUc- 

es,  see  Ctiminal  Law,  |  780. 
Testimony,  see  Crlinlnu  Law*  i  607. 

ACCORD  AND  SATISFACTION. 

See  Payment. 

ACCOUNT. 

See  Account,  Action  on. 

Acconntloff  by  executors  or  administrators,  see 
Executors  and  Administrators,  |9  494-510. 

Accounting  bj  guardian,  see  Guardian  and 
Wam,  I  1^ 

Books  of  account  as  evidence,  see  Evldenoe,  | 
354. 

ACCOUNL  ACTION  ON^ 

Admissibility  and  effect  of  accounts  and  books 
of  account  as  evidence,  see  Evidence,  1  864. 

Llmltetion  of  actions,  see  Limitation  <n  Ac- 
tlons,  H  29^  58. 

S  6.  A  petition  on  an  account  held  defectiTe 
for  TsrisDce,  where  it  alleged  a  cause  of  ac- 
tion against  defendant  IndiTidnally,  and  the  ex- 
hibit to  the  petition  showed  a  venfled  account 
BgaiuBt  a  corporation.— Smith  v.  Briggg- Weaver 
Machinery  Oo.  (Tex.  Ov.  App.)  954. 

ACCOUNT  STATED. 

Actions  OB  aoeoanta  aa  andi,  see  Aeoouo^  Ae- 

don  on. 

Limitation  of  actlona,  aee  limitation  of  Ac- 
tions, i  29. 

ACCRUAL 

Of  rig&t  of  action  or  defenae  aa  affecting  limita- 
tion, aee  Limitation  of  Actions^  {  63. 

ACCUSATION. 

Of  crime,  Indictment  or  Information,  see  In- 
dictment and  Information. 

ACKNOWLEDGMENT. 

Of  deed  by  married  woman,  see  Husband  and 
Wife.  {  104. 

Of  Indebtedness  as  suspending  limitations  or 
reviving  debt  barred,  see  Idmlcation  of  Ac- 
tions, ii  146-140. 

Operation  and  effect  of  edmlsslonB  u  evidence, 
see  Evidence,  fg  20B-2S8. 

m.  OPEBATIOK  AHD  BFFBOT. 

i  55,  Bedtals  of  an  officer's  certificate  of 
acknowledgment,  regular  on  its  face,  are  con- 


clusive of  the  facta  stated  therdn,  In  the  ab- 
sence of  fraud  or  doresa.— Bell  t.  Caattebeny 

(Ark.)  649. 

IV.  PLEADIKO  AMD  STTDENOE. 

I  59.   The  burden  of  showing  fraud.  Imposi- 
tion, or  duress  in  the  execution  of  au  acknowl- 
edgment is  on  the  person  attackloe  the  name. 
V.  Castieberry  CArkO  94a 

'{  62.  EMdence  to  sustain  a  charge  of  fraud. 
Imposition,  or  duress  In  the  execution  of  an  ac- 
knowledgment must  satisfy  the  mind  beyond 
reasonable  contNveny^Bell   T.  Castieberry 

(Ark.)  649. 

f  62.  Pacts  InsufBcient  to  show  that  a 
wife's  joinder  in  her  husband's  deed  to  bis 
land  waa  obtained  by  hla  coercion  or  dureaa.— 
Bell  T.  Oaitieberzy  (Ark.) 

ACQUIESCENCE. 

Am  admlaalon,  aee  Criminal  Law,  |  407. 

ACQUITTAL 

Of  accused  as  bar  to  subaequent  proaecnUon, 
aee  Criminal  Law,  I  186. 

ACTION. 

Abatement,  see  Abatement  and  BevivaL 
Accrual,  aa  affecting  Umitationa,  aee  limltatioik 

<d  Actions,  |  63. 
Bar  by  former  adjudlcaticm,  aee  Judgment,  11 

561-627. 

Claim  or  position  in  judicial  proceedings,  as 
ground  of  eatoppel  in  pais,  aee  EatogpeLt  68. 

Constmctim  of  statutes,  see  Statntea,  {  236. 

Damages  recoverable,  see  Damages. 

Jurisdiction  of  courts,  see  Courts. 

Limitation  by  statutes,  see  Limitation  of  Ac- 
tlone. 

Halicious  actions,  see  Malicious  Prosecution. 

Pendency  of  other  action  ground  for  abatement, 
see  Abatement  and  Revival,  {  4. 

Right  to  trial  by  jury,  see  Jury,  ff  13-31. 

Statutes  relating  to  civil  remedies  and  proceed- 
ings as  depriving  of  property  without  due 
process  of  law,  see  Constitutional  Law,  H 
306-313. 

Subjects  and  tities  of  acta  relating  to  dril 
remedies  and  procedure,  see  Statutes,  i  117. 

AetioM  belween  portiss  to  paWieiilor  rclatioiu. 
See  Landlord  and  Toiant,  H  48,  S31;  Master 

and  Servant,  1  204. 
Cotenants,  see  Partition,  It  66-78. 
Principal  and  agent  In  general,  aee  Prlndpai 

and  Agent,  I  89. 
Principal  and  broker,  see  Brokers,  {$  82-^ 

Aotiont  hp  or  offointt  porttewlor  dasses  of 
persons. 

See  Associations,  $  20:  Carriers.  H  131-134. 
185,  224-228,  31^-321,  846,  847,  882;  Corpo- 
rations, if  668-672;  Executors  and  AdiMn- 
latrators,  {  450;  Husband  and  Wife.  H  230. 
270;  Insane  Peratms,  |  04;  Landlora  and 
Tenant,  H  48,  331;  Master  and  Servant,  U 
264,  330-332;  Municipal  Corporations,  H  Sli. 
1000;  Principal  and  Agent.)  80;  RaUronds. 
83  222,  2S2,  344r-850.^00.  401,  447;  Schools 
and  School  Districts,  |  116;  Street  Bail- 
roads,  SS  114^U8. 

Bank  caabler  to  recover  [possession  of  prajpeity, 
see  Banks  and  Banking^  8  110. 

Bridge  companies,  see  Bridm,  |  46l 

Creditors  of  estate  of  decedent,  see  Ezecnton 
and  Administrators,  {  256. 

Electric  light  or  power  companies,  see  Elec- 
tricity, T  19. 

Foreign  corporations,  see  Corporations,  ff  G6S~ 
672. 
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Inmrum  oompulfla.  we  Inmmuioe,  U  817- 
826.   

Married  women,  see  Hnsband  and  Wife,  |  239. 

Remainderman,  see  Remainders,  S  17. 

StockhoMers.  see  Ooriwratlons,  |  2S9. 

Sureties  on  bonds  or  undertaklnfi  in  attach- 
ment,  see  Attachment,  I  350. 

Sureties  on  bonds  or  unoertaliingB  In  proceed- 
ings for  injunction,  see  Injunction.  {  252. 

Taxpayers,  see  Mnnici[MU  Corporations,  1 1000. 

Telesraph  or  teleidione  companies,  aea  Tele- 
graphs and  Telqthones,  f|  65-74. 

Action*  r^mfing  to  pariicular  tpeiin  of  prop- 

trtit  or  sttetM. 
See  Dower,  ft  TB-70;  Waters  and  Water 

Coarses.  %  86. 
Community  or  separate  prmcrtr  of  husband 

or  wife,  see  Husband  and  Wife,  S  270. 
Demised  premises,  see  Landlord  and  Tenant, 

S8  48,  331. 

Particular  oautet  or  ffroundt  of  motion. 

See  Bills  and  Notes.  H  463-^34;  Death,  H  10- 
104;  Frnud,  U  31-60;  Fraudulent  CoDver- 
ancea.  H  208-316;  Insurance,  Jl  &42-6«0, 
817-826;  Libel  and  SUnder  H  07-123;  Mon- 
ey Paid ;  Rape,  H  66,  66;  Trespaas.  |  40. 

Boada  and  undertakings  In  attachment,  see  At- 
tachment, I  3C0. 

Bonds  'and  nndertaklnss  in  prooeedii^  for  in* 
jonctltm,  see  lujunction.  i  262. 

Breach  of  contract,  see  Contracts,  H  832-842. 

Breach  of  contract  for  renting  on  shares,  see 
Landlord  and  Tenant,  §  331. 

Breach  of  contract  of  lease,  see  Landlord  and 
Tenant,  |  48. 

Breach  of  contract  of  sale,  «ee  Sales.  M  371- 
381,  418;  Vendor  and  Purchaser,  {  329. 

Bteadi  of  promise  of  marriage,  see  Bread) 
of  Marriage  Promise. 

Compensation  of  agents,  see  Principal  and 
Agent,  1  89l  .  ^ 

compensation  of  brqkera,  see  BnAera,  H  82- 

Deoeit,  see  Frand.  H  31-60. 

Delay  in  transportation  or  dellTery  of  live  stock, 
see  Carriers,  I  228. 

Discrimination  by  carrier,  see  Carriers,  I  201. 

Diversion  of  waters,  see  Waters  and  Water 
Courses,  }  86. 

Ejection  of  pasaenKer  or  Intruder  from  train, 
see  Carriers,  |  382. 

Failure  of  sheriff  to  retnm  execution,  see  Shep- 
iffs  and  CoosUbles,  (  138. 

Failure  to  deliver  demised  premises,  see  Land- 
lord and  Tenant,  {  129. 

Injuries  at  railroad  crossings,  see  Railroads,  Sf 
344—350 

Injuries  bv  servants,  see  Master  and  Serv- 
ant. §S  330-332.  ,  , 

InJuripR  from  defects  or  obstmctlons  In  bridges, 
sec  Bridges,  |  46. 

Injuries  from  defects  or  obstructions  in  streets, 
see  Municipal  Corporations,  S  817. 

Injuries  to  animals  on  or  near  railroad  tracks, 
see  Railroads,  i  447. 

Injuries  to  licensees  or  trespassers  on  railroad 
property  in  general,  see  Railroads,  fi  282. 

Injuries  to  passengers,  see  Carriers,  SS  315- 
321.  346,  347. 

Injaries  to  persons  on  or  near  railroad  tracks, 
see  Railroads.  H  400,  401. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  §§  114~11& 

Injuries  to  servants,  see  Master  and  Servant, 
I  264. 

Liabilities  of  stockholders,  see  Corporations,  8 
269. 

Loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  S|  131-134,  185. 

Loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  U  224-228. 

Kegligence  In  general,  see  Negligence,  81  117- 
139. 


ice  In  operatioB  <it  railroad,  see  Ball- 
roads,  88  282,  344-350,  400.  401,  447. 
Negligence  in  operation  of  street  railroad,  see 

Street  Railroads,  88  114-118. 
Negligence  In  production  or  nse  of  electridty, 

•ee  EUectildty,  I  19. 
Negl^^nce  of  master,  mo  Maater  and  Servant, 

NM^ligence  or  default  in  transmission  or  de- 
livery of  telegrai^  or  telephone  message,  see 
Telegraphs  and  Telei^iones,  88  65-74. 

Negligence  or  misconduct  of  servant,  see  iSaa- 
ter  and  Servant,  81  330-332. 

Negligent  or  wrongful  use  of  street,  tee  Munici- 
pal Corporations,  8  706. 

Recovery  of  dividend  paid  bank  stockholder,  tee 
Banks  and  Banking.  8  77. 

Recovery  of  price  paid  for  land,  see  Vendor  and 
Purchaser,  8  841. 

Right  of  action  pledged,  see  Pledgee,  {  30. 

Wrongful  attadunent,  see  Attachment,  U  878- 
876. 

Porticutar  form$  of  action. 
See  Account  Action  on  ;  Ejectment ;  Replevin ; 
TresiMSS,  |  40;  Trespass  to  Try  Title. 

PsrHciiIar  formt  of  apeeiol  relief. 
See  Divorce;  Injunction;  Intendeader;  Man- 
damus; Partition,  |8  56-1^;  Specific  Per- 
formance. 

Accounting  by  ezeentor  or  administrator,  see 
Executors  and  Administrators,  88  606-610. 

Accounting  by  guardian,  see  Guardian  and 
Ward,  8  163. 

Admeasurement  or  assignment  of  dower,  see 
Dower,  81  75-79. 

Alimony,  see  Divorce,  88  212-280. 

Avoidance  of  tax  bill  for  public  improvements, 
see  Municipal  Corporations,  8  613. 

Condemnation  proceedings,  see  Eminent  Do- 
main, 8  262. 

Enforcement  of  asacwments  for  public  improve- 
ments, see  Municipal  Cortwrations.  88  5G8~ 
586. 

Enforcement  of  Hen  for  price  of  land  sold,  see 

Vendor  and  Purchaser,  I  292. 
Enforcement  of  mechanics  liens,  see  Mechanlos* 

Liens.  8  279. 
Enforcement  of  right  of  actlmx  pledged,  see 

Pledges,  8  30. 
Enforcement  of  taxes,  see  Taxation,  88  642- 

648 

Establishment  of  wlU.  see  Wills,  88  326-400. 
Judgment  against  real  property  for  taxes,  see 

Taxation,  88  642-648. 
Recovery  of  taxes  paid,  see  Taxation,  8  643. 
Reformation  of  instrument,  Me  Befbrmation 

of  Instruments. 
Beetnlning  ezoention,  see  EKcntim,  |  172. 
Sale  of  land  to  enforce  assessment  tor  public 

improvements,  see  Municipal  Corporations,  88 

Sale  of  property  of  decedent,  see  Executon  and 
Administrators,  88  336-3W. 

Setting  aside  transfers  In  frand  of  erediton 
or  subsequent  purchasers  In  general,  see 
Fraudulent  Gonveyancea,  88  20&^15. 

Particular  proceedinff$  in  aetiona. 

See  Appearance;  Continuance;  Costa;  Deposi- 
tions; Evidence;  Execution;  Judgment ;  Jury  ; 
Limitation  of  Actions;  Motions;  Parties; 
Pleading;  Process;  Reference;  Trial;  Venue. 

Assessment  of  damages,  see  Damages,  I  216. 

Default,  see  Judgment,  88  139-1617 

Revival  of  judgment,  see  Judgment,  88  866-870. 

Sales  under  judgment  order,  or  decree  of  couT^ 
see  Execution,  8  228;  Judicial  Sales. 

Transfer  of  causes  from  one  state  ooort  to  nit- 
other,  see  Courts,  f  488. 

Verdict,  see  Trial,  8  327. 

Particular  remedie*  in  or  incident  io  actiont. 

See   Attadunent;   Gamisfament ;    Injunction : 

Tender. 
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Proceedlngt  in  emerciae  of  apeciai  or  Umited 
jurigdictiotu. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  justices'  courts,  see  jiutiees  of  the 

Peace,  if  80-m 

Sevhw  of  proeeoHnto. 

See  Appeal  and  Error;  Certiorari;  EzceptionB, 
Bili  of:  Judgment,  I  342;  Justices  of  tbe 
Peace,  U  140-164;  New  Trial. 

I.  OROimiMI  Ain>  OOMDmONt  FBB- 
CEDENT. 

J 4.  Where  one  cannot  open  hie  case  or  ens- 
n  some  particular  defense  without  showing 
that  he  has  broken  the  law,  the  court  will  not 
assist  him.  though  the  defense  of  illegalitj  is 
not  pleaded.— Shohoney  t.  Qnlocy,  O.  «  K.  G. 
R.  Co.  (Mo.)  10B8. 

I  4.  One  indticed  to  purchase  liquor  under 
the  false  representation  tnat  it  was  not  intoxi- 
cating and  convicted  for  selling  intoxicating 
liquor  could  not  recover  of  the  seller  as  dam- 
ages his  costs  and  expenses  in  the  criminal 
prosecution  nor  damages  for  mental  angoiah.— 
Houston  Ice  ft  Brewing  Co.  t.  Sneed  (Tex. 
Cir.  App.)  386. 

n.  XATUSa  AMD  FORM. 

As  affecting  appellate  jnriadlction*  see  Appeal 

and  Error,  |  41. 
As  affectiog  conclusiveness  of  judgment,  see 

Judgment,  t  646. 
As  affecting  right  to  appeal,  see  Ai^al  and 

Error,  f  41. 
Of  action  to  reform  written  instrument,  see 

Reformation  of  Instruments,  t  30. 
Bight  to  trial  by  jar;  of  equitable  defenses  in 

ejectment,  see  Jury,  S  13. 

m.  jouny-Bjt,  sputtiito,  oonsou- 

DATION.  Aim  SEVERANCE. 

Joinder  of  counts  in  indictment  or  information, 
see  Indictment  and  Information,  §S  130-132. 
Pleading  separate  causes,  see  Pleading,  {  52. 

S  38.  A  bill  attempting  to  unite  In  a  single 
count  matters  ex  contractu  and  ex  delicto 
against  several  defendants  held  objectionable 
for  duplicity.— Scott  t.  Taylor  (Mo.)  1149. 

I  4S.  Distinct  causes  of  action  cannot  be 
properly  Joined  In  the  same  petition.— Scott  t. 
Taylor  (Mo.)  1149. 

IT.  COMMEirOElCElfT,  PROSECimOK. 
AXD  TERMlHATIOir. 

Amett  of  Judgmmt,  aee  Judgment  I  250. 
Commencement  within  period  of  limitation,  see 
limitation  oC  Actions,  S  127. 

ACTS. 

Sea  Statutes. 

ADEQUATE  REMEDY  AT  LAW. 

Etleet  on  Jurisdiction  In  equity,  see  Injunc- 
tion. H  16,  8S. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 
Easements,  see  Etasements, 

ADJOURNMENT. 

Of  civil  causes  In  general,  see  GontlDuance. 
Of  criminal  causes  in  general,  see  Criminal 
Law,  II  505-614. 

ADJUDICATION. 

Decisions  of  courts  in  geneial,  see  Courts,  IS 
02-114:  Judgment. 


Operation  and  effect  of  former  adfadlcation.  see 
Judgment,  »  B61-627,  646-747. 

ADMEASUREMENT  OF  DOWER. 

See  Dower,  H  75-70. 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors,  see 
AssigDments  for  Benefit  of  Credittns,  H  21^ 

276. 

Of  estate  ot  decedent,  see  Bzecutois  and  Ad> 

ministrators. 
Of  trust  property,  see  Trusts,  |  1&& 

ADMISSION. 

TV)  partnership,  Me  Partnership,  |  237. 

ADMISSIONS. 

As  evidence,  see  Criminal  Law,  |  406;  Evi- 
dence, H  203-25a 
In  pleadings,  see  Pleading,  §S  36;  214,  376L 

ADULTERY. 

I  14.  In  a  prosecution  for  adultery,  evidence 
held  insufficient  to  sni^rt  a  convictton^f^ 
ton  T.  State  CTex,  Or.  App.)  858. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actitma. 
Creation  of  easement  by  prescription,  see  Ease- 
ments, 8  5. 

Z.  NATURE  AMD  REQVIUTES. 
(B)  DwatlOB  »d  CoMttMmltT  at  Pass—. 

S  52.  Where  a  purchaser  under  a  tax  aala 
has  bad  possession  of  the  premises  for  a 
period  sufficient  to  perfect  his  title  if  his  em»- 
Bession  was  adverse,  tbe  fact  that  he  na<l 
while  in  [tossession  bought  out  the  claims  of 
the  heirs  of  the  former  owner  does  not  pre* 
vent  bis  possession  from  being  adverse. — Hous- 
ton Oil  Co.  of  Texas  v.  Davie  (Tex.  Civ.  App.) 
808. 

S  57.  In  trespass  to  try  title,  where  the  de- 
fendant relied  on  adverse  possession,  evidenfe 
held  not  to  show  privity  of  estate  between  de- 
fendant and  those  whose  posseariMi  he  wished 
to  tack  to  his  own.— Bashing  v.  Lanier  iTex. 
Civ.  App.)  528. 

{  G7.  Where  title  by  adverse  possession  is 
to  be  sustained  by  the  successive  powscasion  of 
several  holders,  the  evidence  ot  privity  between 
tbcm  must  be  competent  and  clear. — ^Roshiug 
V.  Lflnler  (Tex.  Civ.  App.)  628. 

(F)  HoMtlle  Character  of  PoMeMtom. 

8  58.  To  establish  title  by  adverse  posses- 
sion, the  possession  mast  have  been  hostile  for 
the  whole  period  of  the  statute  of  llmltationa.— 
Rushing  t.  Lanier  (Tex.  O.T.  App.)  528. 

S  60.  A  possession  ttiken  and  held  under 
the  mistaken  belief  that  the  land  is  public  d<v> 
main,  with  the  purpose  of  acquiring  it  from 
the  state  by  complying  with  the  law,  held  in- 
sufficient to  show  that  the  possession  is  hos- 
tile to  any  one. — Smith  v.  Jones  (Tex.)  469. 

!\  62.  The  posaessioo  of  the  homestead  by  a 
dow        not  admtae  to  the  right  of  the  hdr. 
— Wataoa  r.  Hardin  (Ark.)  100£ 

I  02.  Before  a  widow  can  claim  title  to  the 
homestead  through  adverse  possearion  hostile 
to  the  heir,  disclaimer  of  DossesaloD  as  lus  wid- 
ow and  notice  to  the  heir  acW  necessary.— Wat- 
son T.  Hardin  (Ark.)  1002. 
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!  70.  Under  the  statutes  a  claim  to  land 
mar  be  only  such  as  is  iarolved  fn  a  mere 
n>aiDtenance  of  possessiou  of  and  the  exercise 
of  dominion  over  the  land,  provided  there  is 
present  the  attitude  of  hostUity  and  excludTe- 
npsa  toward  the  tnie  ovaer.—Smith  t.  Jones 
(Tel.)  469. 

$  85.  One  claiming  under  a  widow  by  reason 
of  her  adverse  possession  of  the  homestead  held 
to  bare  the  burden  of  showing  disclaimer  of  ti- 
tle under  the  hushand  and  notice  to  the  heir. — 
Watson  T.  Hardin  (Ark.)  1002. 

I  85.  In  trespass  to  try  title,  evidence  heJd 
insufficient  to  show  that  defendant's  remote 
grantor  within  th«  period  of  the  statute  of  lim- 
itationa  daimed  to  nold  adTersely. — Rushing  t. 
Xanter  (Tex.  Ot.  App.)  528. 

<0)  Parment  of  Tmxe*. 

I  01.  A  compliance  with  Kirt>y*s  Dig.  f  5057, 
held  to  create  a  complete  title  in  the  one  pay- 
IDE  taxes  on  unimproved  and  unincloeed  land. 
— Ureer  v.  Vaugban  (Ark.)  456. 

S  93.  A  plalntiir  held  to  have  acquired  title 
to  land  by  his  payment  of  taxes,  as  provided  by 
Kirby's  Dig.  i%7.-0reer  v.  Vanghan  (Ark.) 
45G. 

n.  OPBRATIOH  AND  EFFECT. 

(A)  Bxtemt  of  PomcmIob. 

f  100.  Title  of  a  parol  donee  of  certain  land 
held  not  limited  to  ner  actual  possession,  but 
extended  to  the  limits  and  boundaries  of  the 
tract.— Brown  v.  Norvell  (Ark.)  922. 

IXL  FIiEADZira,  EVIDEltOE,  TUAXii 
AMD  REVIEW. 

S  115.  Whether  the  possesalon  of  a  widow 
of  her  husband's  homestead  Is  adverse  to  the 
heir  held  a  question  for  the  jury. — Watson  v. 
Hardio  (Ark.)  1002. 

S  115.  The  court  held  not  authorized  to  rule, 
as  a  matter  of  law,  that  a  possession  of  real 
estate  was  too  deceptive  to  support  the  defense 
of  limitations.— Smith  v.  Jones  (Tex.)  400. 

I  115.  In  trespass  to  try  title,  the  issue  of 
title  by  adverse  possefRion  under  the  five  and 
ten  years  statutes  of  limitation  held  nnder  the 
evidence  for  the  jury.— Chaison  v.  McFaddin 
(Tex.  Civ.  App.)  524. 


ADVERTISEMENT. 


AFFIDAVITS. 

See  Depositions. 

False  affidavit,  see  Perjury. 

For  settlement  and  occupancy  by  pnrchaser  of 

public  land,  see  Public  Lands,  f  178.  * 
Veri&cation  of  pleading,  see  Fleadios^  i  291. 

AFFIRMANCE. 

Of  judgment  or  order  in  civil  actions  in  gen- 
eral, aee  Appeal  and  Error,  {  1140. 

AGENCY. 

In  general,  see  Principal  and  Agent 

AGGRAVATED  ASSAULT. 

See  Anuilt  and  Battery,  |  64. 

AGREEMENT. 

See  Gontncts. 


AGRICULTURE. 

Priority  of  lien  of  lessor  over  lien  of  lahorer* 

see  Landlord  and  Tenant,  f  248. 
Property  in  crope,  see  Crops. 

AIDER  BY  VERDICT. 

In  ciTfl  actions,  see  Pleading,  H  483,  434. 

AIDERS  AND  ABETTORS. 

Criminal  leaponriUUtr,  see  Criminal  Law,  | 
DO. 

ALCOHOLIC  LIQUORS. 

Regulation  of  mannlactuTe.  use  and  sale,  see 
intoxieatlnr  Uquors. 

ALIENATION. 

Of  married  woman's  separate  property,  seer  Hus- 
band and  Wife.  H  Wl-IM. 

ALIMONY. 

See  Dlvoics,  ||  212-280. 

ALLOCUTION. 

Xecensity  in  felony  eases,  see  Criminal  Law, 
S  988. 

Reversal  for  bilnie  to  giant,  see  Criminal  l4Wp 
I  1186. 

ALLOWANCE. 

Of  alimony  or  counsel  fees  and  expenses  In  df-* 
vorce  proceedings,  see  Divorce,  SS  212-280., 

Of  bill  of  exceptions,  see  Criminal  Law,  |  1092; 
Exceptions,  Bill  of,  §S  32-54. 

Of  claims  against  insolvent  corporations,  see- 
Corporations,  I  665. 

To  surviving  wife,  husband,  or  children  from 
estate  of  decedent,  see  Bxeentois  and  Admin- 
istrators, I  176. 

ALMANAC. 

Cconpntatlon  of  time,  see  Tims. 

ALTERATION. 

Of  geographical  or  political  divisions,  see 
Schools  and  School  IMstricts,  U  S^-40. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

DiBcbarge  of  accommodation  indorser  by  altera- 
tion «  bill  or  note,  see  Bills  and  Notes,  | 
256. 

AMBIGUITIES. 

Parol  or  extrinsic  evidence  to  construe  am- 
biguous instruments,  see  Evidence,  U  448- 


bignc 
4^ 


AMENDMENT. 


Of  particular  acU.  inatrumenta,  or  prooeffdinjrs. 

See  Indictment  and  Information,  |  161;  Stat- 
utes, i  137. 

Judgment,  see  Judgment,  S  810. 

Pleading,  see  Pleading,  8S  236-252. 

Pleading  affecting  limitations,  see  Lfanltatlon 
of  Actions,  S 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Appeal  and  Brrorv 
S  50;  Courts,  H  121,  231. 
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ANGUISH. 

Element  of  damaxes  in  actions  for  negligence  in 
transmission  of  measace*  iM  'Tel^praphs  and 
Telephonea*  I  68. 

ANIMALS. 

Carriage  of  Itve  atock,  see  Carriers,  H  213-228. 

Failure  to  record  cattle  brand  as  afTecting 
validitr  of  gift  of  animate,  see  Gifts,  I  18. 

Injuries  to  animals  from  operation  of  rail- 
roads, see  Railroads,  |{  426-447. 

ANNEXATION. 

Of  chattels  to  real  property,  see  Fixtuiaa. 

ANNUITIES. 

Under  will,  see  Wills,  {  72&. 

ANSWER. 

Of  garnishee,  see  Garnishment,  |  148. 
Operation  and  effect  as  appearance,  see  Ap- 
pearance, S  9. 
To  writ  of  mandamna,  - see  Mandamns,  {  164. 

APPEAL  AND  ERROR. 

See  Oertlorarl;  Criminal  Law,  |  260;  Excep- 
tions, Bin  of;  New  Trial. 

Appellate  jurisdiction  of  particniar  atate  coorts, 

-   see  Courts,  Sf  202,  231-247. 

Appellate  jurisdiction  of  United  States  Sn- 
preme  Court,  see  Courts,  g  3&4. 

Costs  on  appeal  or  error  in  general,  see  Costs, 
If  238-2^ 

Remedy  by  appeal  or  writ  of  error  as  affecting 
right  to  mandamus,  see  Mandamus,  |  4. 

Replew  in  parMoater  oMI  acHom. 
See  IMvorce,  |  280. 

Relating  to  wills  or  probate,  see  Wills,  S  400. 

Review  in  tpeoial  proocedingt. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  |  SIO. 
'  Condemnation  proceedings,  see  Eminent  Do- 
main, i  262. 

Review  of  criminal  proteeutiont. 

See  Criminal  Law,  {S  1018-1186;  Homicide. 

8S  3.38-340. 
By  habeas  corpus,  aee  Habeas  Corpus. 

Review  of  proceedinffM  of  juettcee  Of  ike  petKe. 

See  Justices  of  the  Peace,  H  140-164. 

I.  KATUBE  Aim  FOBK  OF  BEBCEDT. 

S  11.  The  methods  of  bringing  a  judgment 
before  the  Court  of  Civil  Appeals  stated,  and 
held  not  concurrent.— Smith  v.  City  Nat.  Bank 
of  Wichita  Falls  (Tex.  Civ.  App.)  527. 

n.  HATintB  Aim  oboithds  of  ap- 

FELXATE  JTTBISDIOTIOir. 

Criminal  prosecutions,  see  Criminal  Law,  S3 
1018-1020. 

g  20.  Where  a  suit  was  brought  In  the  coun- 
ty court  on  an  open  account  for  $105.36,  and 
defendant  claimed  $166.82  by  cross-action  on 
an  open  account,  the  amount  sued  for  was  he* 
low  the  original  jurisdictioa  of  the  county  court, 
and  hence  the  Court  of  Civil  Appeals  could  not 
acquire  Jurisdiction  on  appeal.--<}oBwlck  r. 
Templeton  &  Hlghtower  (Tex.  Civ.  App.)  945. 


m.  DECZaiONS  reviewabx.e. 

(B)  NMtore  of  SobjMt-HKtter  mmt.  Chmnc 
ter  of  Parties. 

Natnre  of  decisions  of  state  coarta  reviewable 
by  United  State*  Snprane  Oonxt,  see  Courts, 
I  SM. 

S  41.  A  snit  to  enjoin  officers  from  pioee- 
cuting  plalutilb  for  cnme  held  a  civil  swt.  bo 
that  an  appeal  by  tbe  o&een  lies  from  the 
judgment  granting  relief.— tfcDonald  t.  Denbn 
(Tex.  Civ.  App.)  823. 

(C)  Amount  or  Value  in  Controvcrar* 

Affecting  jurisdiction  of  particniar  appellate 
conrt,  see  Courts,  {  231. 

S  50.  Cross-appeals  held  not  to  involve  $200, 
exclusive  of  cos^  and  subject  to  dismissal.— 
Costigan  &  Boll  v.  OUson's  Committee  (Ky.) 
563. 

CD)  FlmaUCr  of  Determlmatlom. 

{  78.  An  order  refusing  to  transfer  an  ac- 
tion against  a  foreign  corporation  and  resident 
defendants,  on  the  ground  that  the  petitioa 
does  not  state  a  cause  of  action  against  the 
resident  defendants,  Jteld  not  final  and  app^l- 
able.— Chesapeake  ft  Oi  Ry.  Co.  v.  Hdton'a 
Adm'r  (Ky.)  1024. 

i  79.  A  judgment  entered  in  favor  of  three 
of  four  plainBffs,  but  not  disposing  of  tiie 
fourth  plaintiff,  held  not  final  and  appealable. 
— Benge  v.  Sledge  (Tex.  Civ.  App.)  873. 

{  79.  A  judgment  in  an  action  in  which  a 
partnership  Is  a  party,  to  be  final  must  dispoes 
of  all  the  members  of  the  plaintiff  or  defendant 
firm.— Benge  v.  Sledge  (Tex.  Civ.  App.)  873. 

(B)  Naivrop  Seope*  uA  BWeet  of  DeeialM. 

I  100.  An  agreement  for  postponement  of  a 
hearing  of  application  for  an  injunction  hHd 
not  to  operate  as  a  restraining  order,  so  as 
to  make  aubsegnent  proceedings  nothing  mora 
tlian  a  motion  to  dissolve  a  restrainiiw  order, 
from  which  an  appeal  woald  not  lie. — BlCampo 
Light,  Ice  &i  Water  Co.  v.  Water  &  Ugfat  Co.. 
of^l  Campo  (Tex.  Civ.  App.)  868. 

i  105.  An  appeal  will  lie  from  an  order  dis- 
missing a  cause.— State  ex  rel.  Sprinir  Riv^ 
Electric  Powra-  Go.  t.  Thurman  (Ho.)  1157. 

S  UO.  Under  Rev.  St  1909;  |  2038.  an  ap- 
p^l  from  an  wder  denying  a  new  trial  icm 
not  lie.— Lowe  v.  Tnde  (Uo.  App.)  274. 

V.  PBEgEHTATIOW   AUD  BBSEHTAr 
TION  Hr  I4>WER  OOVBT  OF 
OBOUNDS  OF  BKViliW. 

Appeals  from  jostices'  courts,  aee  Justices  of 

the  Peace,  %  150. 

Criminal  proaeentiona,  aee  Criminal  Iav,  B 

1037-1064. 


(A)  iMvea  a«A  tlnaatlou  la  lM»w»r  CvarC 

f  17i.  In  an  action  for  the  death  of  plain- 
tiff's intestate  defendant  cannot  nrge  on  ai^Mal 
that  the  accident  happened  because  of  the  neg- 
ligence of  an  independent  contractor,  where  no 
such  theory  was  advanced  below.— Contloental 
Coai  Corp.  v.  HouncbeU's  Adm'r  (Ky.)  403. 

i  171.  Where  the  party  tried  the  case  be- 
low on  the  theory  that  the  pleadings  wrr* 
broad  enough  to  raise  the  issues  of  fraudulent 
concealment  and  due  diligence  as  affecting 
the  running  of  the  statute  of  limitations,  the 
appellate  conrt  vrill  proceed  on  the  saaw  theoir. 
—State  ex  leL  Bell  r.  Tatas  (Mo.)  8T2:  Same 
V.  Grant  (Ho.)  676. 

8  171.  Where  cases  are  tried  on  theories  not 
altogether  In  line  with  the  pleadings,  the  pai^ 
ties  on  appeal  will  be  held  to  tbe  tbeOTT  on 
which  the  case  waa  tried  below.— Knapp  t.  Baa- 
ley  (Mo.  App.)  747. 
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UIDEX-DIGIIST. 


Appeal  mad  Error 


S  173.  In  an  action  for  personal  ioiarles  to 
*i  servant,  the  conatitationality  of  a  statute 
limiting  the  fellow-wrvant  doctrine  heM  waiv- 
■ed  by  abandonment  of  tbe  anestion.— Shoboney 
T.  Qiilncy.  O.  &  K.  a  R.  Go.  (Mo.)  106&. 

I  173.  Where  proper  objections  and  excep* 
tlom  w^e  not  made  at  the  trial,  but  in  some 
cases  not  ontil  motion  for  new  trial,  and  as  to 
otbera  until  tbe  filing  of  briefs  in  the  appellate 
court,  they  cannot  be  considered.— Fenn  T. 
Reber  (Mo.  App.)  627. 

I  179.  Where  defendant  in  an  action  by  a 

foreign  corporation  fails  to  offer  evidence  to 
sustain  a  defense  pleaded,  and  no  issue  there- 
on is  submitted  to  the  jury,  the  merits  of 
such  defense  cannot  be  raised  in  tbe  appel- 
late coart— Panhandle  Tele^one  &  Telegraph 
Co.  T.  KelloK  Switchboard  ft  Supply  Go.  (Tex. 
-CIt.  App.)  m 

-<B)  ObJeetlOM  aad  Motloui,  *md  RvUnvi 
Tbcrcon. 

Criminal  inroeecntitm.  see  Criminal  Law,  §S 
1037,  K^B,  IMS. 

8  103.  In  view  of  Rev.  St  1899,  S  602  (Ann. 
St.  190G,  p.  628),  heldi,  that  defendant  may  ob- 
ject for  tbe  first  time  in  the  appellate  court 
that  the  petition  does  not  state  a  canae  of  ao> 
tioD,— McGrew  T.  Missouri  Pac.  By.  Co.  (Mo.) 
1076. 

I  193.  Where  a  petition  was  good  aa  against 
a  general  demurrer.  It  mast  be  held  sufficient 
by  the  appellate  court  to  sustain  the  judgment, 
in  the  aMence  of  any  complaint  of  tbe  niHng 
on  the  pleadings  in  the  trial  court— Texas  Mex- 
ican By.  Co.  T.  King  O^ex.  OIt.  App.)  906. 

I  216.  Where  instracttons  are  ambiguous.  It 
is  the  duty  of  the  objectiag  party  to  make 
specific  objections  thereto  iu  tbe  trial  court — 
Miles      Monroe  (Ark.)  643. 

I  215.  An  exception  to  an  instmction  given 
at  tbe  request  of  tne  other  side  will  not  be  con- 
sidered on  appeal,  unless  a  timely  objection 
was  Interposed  before  such  instruction  was  giv- 
en.—Welch  T.  Kansas  City  Midland  Coal  & 
Mining  Co.  (Mo.  App.)  49. 

I  215.  A  party,-  to  require  the  court  on  ap- 
peal to  inquire  into  tbe  correctness  of  an  in- 

Btnicdon  ^Ten  by  the  court  on  its  own  mo- 
tion held  required  to  object  to  the  giving  of  the 
instruction  in  advance,  and  a  mere  exception  to 
tbe  instruction  after  it  was  given  Is  ins^dent 
— Stevens  v.  Knights  of  Modem  Maccabees 
<Mo.  App.)  757. 

S  216.  Where  an  instruction  Is  refused,  an 
-exception  to  the  refusal  is  sufficient;  an  objec- 
tion being  unnecessary  to  preserve  the  point. — 
Welch  Y.  Kansas  City  Midland  Coal  &  Mining 
Co.  (Mo.  App.)  49. 

I  216.  A  party  cannot  complain  on  appeal 
of  errors  in  instrnetlona  which  are  mere  omis- 
sions therein,  unless  he  requested  proper  in- 
structions to  supply  the  omissions. — ualveston, 
H.  &  H.  B.  Co.  T.  Oreb  (Tex.  Civ.  App.)  489. 

f  281.  An  objection  to  evidence,  that  it  is 
inunaterial,  is  not  specific  enough  to  challenge 
tbe  ruling  of  tbe  court  admitting  the  evidence. — 
Stevens  t.  Knights  of  Modem  Maccabees  (Mo. 
App.)  767. 

f  232.  An  objection  to  a  part  of  an  Instruc- 
tion Jield  not  available  when  made  for  the  first 
time  on  appeal.— Arkansas  &  h.  Ry.  Co.  v. 
Graves  (Ark.)  992. 

I  232.  An  objection  that  a  witness  was  not 
.owUified  aa  an  expert  did  not  raise  the  ques- 
Uon  of  whether  the  Question  aslied  the  witneM 
was  improper.- De  Maet  v.  Fidelity  Storage, 
Packing  &  Moving  Co.  (Mo.)  732. 

{  232.  It  that  which  is  assigned  in  the 
ooart  below  as  error  is  in  fact  erroneous,  the 


appellate  court  Is  not  Imund  by  the  reasons 

which  are  assigned. — Weatherford  Machine  & 
Foundry  Co.  v.  Pope  (Tex.  Civ.  App.)  603. 

I  238.   Under  Rev.  St.  1899,  {  966  (Ana.  St. 
1906,  p.  815).  the  refusal  to  award  a 
may  be  taken  advantage  of  on  api 
motion  in  arrest  of  judgment 
Poage  (Mo.)  241. 


jury  trial 
without 
rein  V. 


(G)  Bseeptioma. 


O^goal^^^roaecntlMu,  see  Criminal  Law,  U 

I  273.  Defendant's  demurrer  to  evidence 
held  sufficient  to  raise  question  of  insufficiency 
of  evidence. — Rose  v.  Franklin  Life  Ids.  Co. 
(Mo.  App.)  61S. 

fi  273.  Under  Rev.  St  1889.  H  727,  72S 
(Ann.  St.  1906,  pp.  716.  720)^  a  party  held  re- 

3 aired  to  except  to  each  ruling  as  it  is  made 
urlng  the  pnwresi  of  the  trial.— McKee  v. 
Jones  Dry  Gfoods  Co.  (Mo.  App.)  1191. 

1  273.  The  Instructions,  though  in  practice 
separate  and  distinguished  by  number^  consti- 
tute one  cliarge,  end  one  exception  will  cover 
several  instructions. — McKee  t.  Jones  Dry 
Goods  Co.  (Mo.  App.)  1191. 

I  273.  A  single  exception  to  the  overruling 
of  motions  for  new  trial  and  in  arrest  of  judg- 
ment held  insufficient,  and  there  must  be  sepa- 
rate adjudications  on  the  motions  and  separata 
exceptions.— McKee  T.  Jones  Dry  Qoode  Co. 
(Mo.  App.)  1191. 

(D)  HoUona  for  Mew  Trial, 

Injustice's  cour^  see  Joatiees  of  the  Foac^  | 

S  285.  A  demurrer  preserves  itself  without 
tbe  aid  of  a  motion  for  new  trial. — Shohoney  v. 
Qnlncy,  O.  &  K.  O.  R.  Co.  (Mo.)  1059. 

S  283.  Ruling  on  motion  to  strike  matters  in 
pleading  which  motion  fills  the  office  of  a  de- 
murrer, preserves  itself  without  tbe  aid  of  a 
motion  for  a  new  trial— Shohoney  v.  Quincy, 
O.  &  K.  C.  B.  Co:  (Mo.)  1059. 

8  285.  A  motion  for  a  new  trial  is  not  neces- 
sary for  review  of  a  ruling  on  a  demurrer  to 
the  petition.- Diener  r.  Star-Chronicle  Pub.  Co. 
(Mo5  1148. 

S  2W.  A  verdict  regular  on  Its  face  and 

within  the  pleadings  will  not  be  disturbed  on 
appeal  aa  excessive,  in  the  absence  of  a  motion 
for  new  trial  raisii^  the  point  of  excessive- 
ness.— Shohoney  t.  Quincy,  O.  A  K.  G.  B.  Co. 
(Mo.)  1059. 

S  302.  A  general  statement  in  a  motion  for 
new  trial  that  the  court  erred  in  admitting  im- 
proper evidence  is  sufficient  to  authorise  a  re- 
view of  the  rulings  on  evidence  provided  the 
evidence  was  specifically  objected  to  at  tbe 
trial  and  separate  exceptions  taken.~McKee  t. 
Jones  Dry  Goods  Go.  (Mo.  App.)  1191. 

8  306.  An  exception  to  tbe  overruling  of  a 
motion  for  a  new  trial  includes  an  objection 
to  the  action  of  the  court,  so  as  to  authorize 
the  court  on  appeal  to  consider  tbe  whole 
record.— Stevens  v.  Knights  of  Modem  lU^cca- 
hees  (Mo.  App.)  757. 

TI.  PARTIES. 

I  827.  Where  there  was  no  adverse  interest 
between  the  defendants  in  the  trial  court  any 
one  of  them  could  appeal  from  an  adverse 
judgment  without  making  the  other  defendants 
grtiea.— McDonald  v.  Denton  (Tex.  Olv.  App.) 

TIL  BEQUZSmSAllDraOOB&DaiOfl 
rOB  TBAXSPBR  OF  CAUSE. 

Appeals  from  justices'  courts,  see  Justices  of 

tbe  Peace,  §3  159-161. 
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Criminal  proBecutloni,  we  Criminal  Law,  H 

1076-1081. 

(A)  Time  o<  Taking  Proceedlnsa* 

S  339.  Acts  80th  Leg.  c.  107,  |  2,  as  amend- 
ed by  Acts  31st  Leg.  c.  34.  S  2,  hel&  to  afford 
a  speedy  remedy  by  immediate  appeal  from  en 
order  grantiDg,  refusing,  or  dissolving  a  tempo- 
rary  injunction,  but  Dot  to  a£Eect  an  appeal 
from  a  final  judgment  dissolviDg  a  j»eliminary 
injuncHou  and  dlBmissing  the  aultr-Hamner  t. 
Garrett  (Tex.  Civ.  App.)  951. 

{  340.  CiT.  Code  Prnc.  i  745.  does  not  apply 
to  extend  the  time  within  which  an  api>eal  may 
be  taken  by  an  infantplaintiff,  applying  only 
to  infant  defendants.— Harris  v.  Capezton  (Ky.) 
157. 

8  356.  Under  Civ.  Code  Prac.  {  745,  an  ap- 
peal more  than  two  years  after  judgment  by 
an  appellant  not  laboring  under  any  of  the 
enumerated  disabilities  held  not  taken  in  time. 
— Bamett  v.  'Willianis  (Ky.)  148. 

(C)  P«raie»t  of  I<*c«s  or  Coata*  mmC  Bond* 
or  Other  SeenrltlM. 

Appeals  from  justices'  courts,  aee  Justices  of 

the  Peace,  {  15!). 
Criminal  prosecution,  see  Criminal  Law,  1 1076. 

(D)  Writ  of  Error,  CltkUoM^  or  Hotlce. 

Criminal  pnwecntloas,  see  Criminal  Law,  8 

1081. 

VnX.  EFFECT  OF  THAMBFER  OF 
GAVSE  OB  PROOBEDIHOB 
THXBSFOB. 

(A)  Power*    ud    Proreedlnss    of  lAwer 
Coart. 

8  452.  Notice  of  appeal  held  not  to  saspend 
the  jurisdiction  of  the  trial  court  so  as  to 
prevent  a  Judji;ment  by  default.— Santa  F^L., 
R  &  P.  Land  &  Trust  Co.  r.  Cumley  (Tex. 
Civ.  App.)  88». 

Z.  BEOOKD  AHD  PROOEEDIHCM  NOT 
IN  BEOOBD. 

Expenses  of  record  as  items  of  costs,  see  Costs, 

§  250. 

Review  of  crimtnal  prosecutions,  see  Criminal 

Law,  81  1088-1120. 
Review  of  proceedings  of  Jastices'  conrts,  see 

Justices  of  the  Peace,  {  104. 

(A)  Matters  «o  fce  Slioww  br  Hooord. 

Review  of  criminal  prosecution^  See  Criminal 

Law,  8  1088, 

8  499.  Where  the  bill  of  exceptions  shows 
that  a  question  was  excluded,  but  fails  to  show 
the  objection,  the  court  cannot  say  whether  the 
exclusion  was  correct  or  otherwise. — Paine  v. 
IK) rough  (Tex.  Civ.  App.)  369. 

I  602.  The  record  proper  must  sbow  that  a 

motion  for  a  new  trial  was  filed  before  the 
court  has  any  right  to  consider  it  or  to  review 
any  matter  of  exception  preserved  in  the  rec- 
ord.—Noble  v.  Brinson  (Mo.)  1068. 

8  511.  Failure  of  the  record  proper  to  sbow 
that  the  bill  of  exception!  was  ever  filed  is  fa- 
tal to  a  hearing  in  the  Supreme  Court — Wallace 
V.  Libby  (Mo.)  665. 

I  511.  'Where  the  abstract  of  the  record 
proper  fails  to  show  the  filing  of  tb«  bill  of  ex- 
ceptions within  the  time  allowed  by  the  court, 
no  exceptions  can  properly  be  received.— At- 
kins V.  Chicago  &  A.  Hy.  Co.  (Mo.  App.)  1186. 

<B)  Scope  aad  Conteata  of  Record. 

Review  of  criminal  prosecutions.  Bee  Criminal 
Law,  8  1088. 

{:  518.  Where,  after  amendment  of  plaintiff'B 
I,  defendants  fail  to  Introduce  the  original  bill 


In  evidence,  and  piesem  It  hj  bOI  of  excep- 
tions, It  cannot  be  considered  on  ai^enLr-For- 

rister  v.  Sullivan  (Mo.)  722. 

8  518.  A  demurrer  preserves  ItaeU  without 
the  aid  of  a  bill  of  exceptions.— Shohoney  v. 
Quincy,  O.  &  K.  a  B.  Co.  (Mo.)  1050. 

8  SIS.  Rulings  on  motions  to  strike  matters 
in  pleadings  held  required  to  be  preserved  In  a 
bill  of  exceptions,  unices  the  motion  fills  the 
ofilce  of  a  demurrer.— Shohoney  t.  Quincr,  O. 
ft  K.  C.  -R.  Co.  (Mo.)  1069. 

8  S18.  A  ruling  on  a  motion  to  strike  mat- 
ters in  a  pleading  iu  an  action  for  injuries  to 
a  servant  held  not  in  effect  a  demnner,  so  that 
the  ruling  must  be  preserred  by  bill  oi  excep- 
tions.- Shohoney  v.  Quincy,  O.  &  K.  C.  R.  Co. 
(Mo.)  1050. 

8  523.  Where  a  deposition  has  been  read  on 
the  trial,  as  shown  by  the  bill  of  exceptions,  it 
may  be  considered  on  appeal,  thongh  not  incor- 
porated in  the  bill.— Bowling  Green  Gaslight  Co. 
V.  Dean  (Ky.)  1035. 

8  527.  A  statement  In  appellant's  motion 

for  new  trial  referring  to  certain  findings  did 
not  make  such  findings  part  of  the  record,  so 
as  to  warrant  their  consideration  on  appeaL— 
Smith  V.  Brinkley  <Mo.  App.)  SOL 

(O  Keceaaltr  of  Bill  of  Blxeeptloma,  Cue. 
or  Statement  of  Faeta. 

Making  and  filing  of  bill  of  exceptions,  see  Ex- 
ceptions, Bill  of. 
Review  of  criminal  prosecntions,  see  Criminal 

Law,  88  1090-1094. 

8  647.  Remarks  of  counsel  not  preserved  In 
the  bill  of  exceptions  but  merely  shown  in  the 
motion  for  new  trial  cannot  be  considered  by 
the  court  on  appeal.— Sperry  v.  Bnrd  (Mo. 
App.)  66. 

<D)  OonteKta,  Maklnv,  aad  Settlemeat  ot 
Case  or  Statesaeat  of  Facta. 

8  560.  Under  Act  May  25,  1907  (Acta  30th 
Leg.  c.  24)  f  5,  and  Court  Rules  72.  T5  («7 
B.  W.  xxv),  appellant  held  required  to  exercise 
snpervision  to  see  that  the  statement  of  facts 
prepared  by  the  stenographer  is  made  np  in 
accordance  with  the  law  and  the  rules,  and. 
where  the  stenographer  fails  to  correct  a  state- 
ment, the  court  may  require  him  to  prepare  a 
proper  statement.— Chalson  v.  3icFaddin  (Tex. 
av.  App.)  624. 

<SI)  Abatraets  of  Reeord. 

8  681.  Objectlous  with  reference  to  a  mas- 
ter's report  cannot  be  reviewed,  where  neither 
party  abstracted  the  testimony  on  which  the  re- 
port was  based.— Brown  v.  Norvell  (Ark.)  922. 

8  581.  On  appeal  in  a  caae  where  an  amend- 
ed bill  had  been  filed.  It  Is  proper  to  abstract 
only  the  amended  bill  under  Snpreme  Conrt 
rule  9  (78  S.  W,  v).^Forrister  r.  SoUivan  (Mo.) 

722. 

8  586.  The  abstract  of  the  record  proper 
must  show  the  filing  and  overruling  of  the  mo- 
tion tor  a  new  trial^Wallaee  t.  Ubby  <Ua.) 

605. 

8  686.  Failure  of  the  printed  abstract  to  dis- 
tinguish matters  of  record  proper  and  matters 
of  exception  is  fatal  to  a  hearing  in  the  Su- 
preme Court— Wallace  v.  Libby  (Mo.)  665. 

8  586.  Failure  of  the  printed  abstract  of  rec- 
ord to  show  that  the  record  proper  recites  the 
reudition  of  the  judgment,  and  to  designate  any 
matter  as  aK>earing  by  the  record  pnper.  is 
fatal  to  the  appeaL— Wallace  v.  Libby  (Ma) 

8  586.  An  abstract  of  record  on  appeal  Md 
insufficient  to  justify  a  review  of  any  error  not 
shown  by  the  record  proper.— Bank  ot  WiUov 
Springs  V.  Smith  (Mo.  App.)  297. 
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I  SOO.  An  additional  abstract  on  appeal 
made  in  lead  pencil  will  not  t>e  permitted.-; 
Compton  V.  RaamtiBaeii  (Mo.  App.)  81. 

Scrrlee  of  Copies. 

Beview  of  criminal  proaecutlocs,  see  Criminal 
Law.  i  110& 

(D  Dcteotit  ObjMtloBB,  Ameadmemt*  and 

Including  annecessary  matter  In  record  as  af- 
fecting costs,  see  Costs,  S  256. 

fi  635.  A  motion  to  dismiss  an  Bf^^eal  for 
failure  of  the  abstract  to  show  that  a  motion 
tor  new  trial  was  filed  will  be  denied,  and  the 
jndgment  afflrmed  If  the  pleadings  state  a 
cause  of  action  and  the  judgment  is  predicated 
thereon.— Noble  t.  Biinson  (Mo.)  IOCS. 

S  (i39.  Where  an  abstract  of  record  is  de- 
fective, the  judgment  will  not  be  afflrmed,  but 
the  appeal  will  be  dismissed.— State  ex  rel. 
Harrison  v.  Patterson  (Mo.  App.)  1183. 

{  644.  The  conrt  held  aathorized  to  waive 
noncompliance  bj  respondent  with  Coart  of 
Appeals  Rule  33  fl29  S.  W.  v),  and  it  may  on 
its  own  motion  notice  defects  in  the  abstract. 
even  to  the  extent  of  entirely  disregarding  it.— 
BoDet  Const.  Co.  v.  Central  Amuaement  Co. 
(Mo.  App.)  270. 

i  BM.  Where  a  deposition  was  omitted  by 
mistake  in  copying  the  record,  a  supplemental 
rc<-ord  containing  the  deposition  could  be  filed. 
■ — Bowling  Green  Gaslight  Co.  v.  Dean  (Ky.) 
1035. 

S  055.  A  statement  of  facts  heJd  not  so  flag- 
rantly  in  violation  of  Act  May  2.">.  19(>7  (Acts 
30th  Leg.  c.  24)  {  5,  and  rules  of  court,  as  to 
require  the  court  to  strike  it  from  the  record. 
--Chaison  v.  McFaddin  (Tex.  Civ.  App.)  524. 

<J)  CoBclnslveneH   »nd   Effect,  Impeaolk- 
iBV  and  COBtrBdlctlns* 

Review'  of  criminal  prosecutions,  see  Criminal 
Law,  i  1111. 

{  662.  An  admission  in  the  bill  of  excep- 
tions that  judgment  below  was  afflrmed  and  be- 
came final  upon  appellant's  failure  to  prosecute 
its  appeal  bound  appellant  so  that  it  could  not 
clnim  on  appeal  that  there  had  not  been  a  final 
adjudication.— State  ex  rel.  £kideavor  Mining 
&  Investment  Co.  v.  Webb  City  &  Carterville 
Foundry  it  Machine  Works  (Mo.  App.)  18. 

S  662,  Where  a  question  is  raised  on  appeal 
as  to  whether  appellant  has  duly  excepted  to  a 
ruling  of  the  trial  court,  the  appellate  tribunal 
must  decide  from  what  was  done  in  the  trial 
court,  and  a  characterization  that  appellant 
duly  excepted  Is  insutflcient.— McKee  t.  Jones 
Dry  Goods  Co.  (Mo.  App.)  1191. 

(K)  4ta«BtloBB  Pr««eBted  for  Revfew. 

Beview  of  criminal  prosecutions,  see  Criminal 
Law,  H  1118-1120. 

{  6&4.  While  in  an  equity  case  the  appellate 
court  can  review  the  evidence,  the  abstract 
must  set  out  sufficient  evidence  to  acquaint  it 
with  all  the  &cta  which  appeared  before  the 
trial  court— Paul  v.  Burress  (Mo.  App.)  330. 

{  606.  Under  Court  of  Appeals  Rule  9  (123 
S.  W.  vi),  the  court  on  appeal  in  an  equity 
case  wilt  not  review  the  sufficiency  of  the  evi- 
dence unless  the  whole  evidence  is  embodied  in 
the  record,  notwithstanding  rules  S  (128  S.  W. 
v)  and  11  (123  S.  W.  vi),  except  where  tried 
oo  an  agreed  statement  ot  facts  under  rule  22 
(123  S.  W.  viii).— Yancy  v.  Jones  (Mo.  App.) 
3ia 

f  704.  Under  Court  of  Appeals  Rule  9  a23 
P.  W.  vi),  adopted  as  expressly  authorised  by 
Uev.  St.  1909,  I  2048,  In  an  equity  case  the 


whole  of  die  evidence  must  be  brougbt  op  on 
appeal  before  the  court  on  appeal  will  review 
the  sufficiency  of  the  evidence  to  sustain  the 
finding.— Bonet  Const.  Co.  v.  Central  Amnae- 
ment  Co.  (Mo.  App.)  270. 

8  705.  A  verdict  regular  on  its  face  and 
within  the  pleadings  will  not  be  disturbed  on 
appeal  as  excessive  in  the  absence  of  the  evi- 
dence.—Shohoney  T.  (hiincT,  O.  &  K.  C.  B.  Co. 
(Mo.)  lOQS. 

fif)  MattevB  Hot  AppBvemt  of  Reeord* 

S  712.  'nte  Court  of  Civil  Appeals  &eU  pre- 
cluded under  Rev.  St.  1895.  art.  998,  from  a»- 
certalning  whether  attorneys  have  an  Interest 
to  recover  on  certain  litigation.— Haischall  v. 
Smith  (Tex.  Civ.  App.)  812. 

i  713.  A  demurrer  to  the  iwtition  and  the 
rulings  thereof  is  a  part  of  the  record  proper, 
reviewable  without  preservation  In  the  olll  of 
exceptiooB.— Diener  t.  Star-Chronicle  Pub.  Co. 
(Mo.)  1143. 

XX.  ABSIOmiEirT  OF  EIIBOB8. 

I  719.  A  contention  that  a  Judgment  Is  erro- 
neous will  not  tte  considered  on  appeal,  where 
there  is  no  assignment  of  error  directly  challeng- 
ing the  findings  supporting  the  judgment.— Dal- 
hart  Real  Estate  Agency  v.  Le  Master  (Tex. 
av.  App.)  86a 

I  728.  Where  au  assignment  of  errors  in  the 
bill  of  exceptions  concerning  evidence  does  not 
clearly  show  wheUier  it  was  admitted  or  ex- 
cluded, the  assignment  is  not  sufficient  to  cause 
a  reversal,  even  though  such  evidence  would 
have  been  improper  if  admitted^-Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  t.  Thomas  (Tex.  Civ. 
App.)  974, 

{  742.  Under  court  rules  30  and  81  (96  Tex. 
660,  67  S.  W.  xvi),  and  appellant  complaining 
of  an  instruction  must  make  a  sufficient  state- 
ment of  the  evidence  to  show  that  the  charge 
was  not  warranted,  and  that  it  operated  prob- 
ably to  his  prejudice. — WIrta  v.  Galveston,  H. 
&  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  510. 

I  742.  Where  an  assignment  alleged  error 
In  a  finding  that  plaintiEE  was  not  the  procuring 
cause  of  a  sale.  It  required  a  statement  of  all 
the  evidence  bearing  on  the  question  under  rale 
31  (94  Tex.  66a  81  8.  W.  vil).— Evertson  t. 
Warcadi  (Tex.  Civ.  App.)  514. 

8  750.  An  assignment  of  error  in  an  action 
for  negligence  held  to  bring  in  review  the  suf- 
ficiency of  the  evidence  on  the  suUect  of  negli- 
gence.—Texas  A  N.  O.  R.  Co.  T.  MarroT  (Tex. 
Civ.  App.)  496. 

3En.  BUEFB. 

<  796b  A  nibetantial  compliance  with  Su- 
preme Court  rule  15  (73  S.  \V.  vi),  descriUng 
the  form  of  brief  and  argument  on  appeal,  held 
sufficient— Wallace  t.  Ubby  (Mo.)  663: 

t  768.  Assignments  of  error  In  appellant's 
brief,  which  are  followed  by  statement  that 
will  enable  tbe  court  to  consider  them  without 
searching  the  record  for  the  facts,  will  not  be 
considered  in  detail.— Paine  v.  iMrough  (Tex. 
Civ.  App.)  369. 

S  765.  An  oral  stipulation  to  waive  the  stat- 
ute as  to  tbe  filing  of  briefs  held  no  excuse, 
written  stipulations  being  necessary.^Texas  & 
P.  Ry.  Co.  V.  Martin  (Tex.  Civ.  App.)  834. 

I  773.  Ten  days  cannnot  be  held  sufficient 
time  for  appellee  to  prepare  briefs,  in  view  of 
a  Btipulatfon  that  the  statute  (Rev.  St.  1885, 
art.  1417)  would  be  waived,  if  the  appellee  was 
given  sufficient  time  to  file  his  brief.— Texas  & 
P.  Ry.  Co.  T.  Martin  (Tex.  Civ.  App.)  834. 
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znz.  pmnBBAi^  withbbawjx,  ob 

ABAHDONIOEMT. 

Beriew  of  criminal  prosccatlong,  see  Crlndnal 

Law,  I  USl. 
Bight  of  attorneys  Interested  in  recoverr  to 

resist  motion  to  dismiss  appeal,  see  Attorney 

and  Caient,  1 1«0. 

I  800.  An  appellant  may  not.  after  a^mellee's 
motion  to  dismiss  for  defects  in  the  abstract, 
file,  withont  leave  of  court,  a  supplemental  al> 
stract— Omptm  t.  Basmossen  <M<h  App^  8L 

XT.  HEABIHG  AND  &£HEAHIHO. 

Review  of  criminal  prosecutions,  see  Criminal 
Law.  I  U33. 


Xn.  BEVXSW. 

Gondemn&tion  procee^ngs,  see  Eminent  Do- 
main, I  262. 
Criminal  proaecntlons,  see  Cximlnal  Law,  H 

On  certiorari,  see  Certiorari,  i  64. 

(A)  Bxtemt  tn  Gcncntl* 

Oiiminal  pxoseeations,  see  Gtimloal  Law,  1 
1184. 

S  837.  In  determining  whether  a  case  should 
have  been  taken  from  the  jury  upon  defend- 
ant's request,  only  the  plalntllTa  endenoe  need 
be  consfdered.— iQlnois  Cent  B.  Co.  v.  Beed 
<Ky.)  440. 

S  837.  ^e  court  In  reviewing  the  snfflcieney 
of  the  evidence  must  take  it  as  a  whole.— 
Mosher  Mfg.  Co.  v.  Boylea  (Tex.  Civ.  App.) 
492. 

I  843.  Where  appellant  filed  a  general  de- 
murrer to  a  petition  allegiDg  sobstantlally  all 
the  facts  found  by  the  court,  hia  contention  that 
the  judgment  was  contrary  to  the  evidence  will 
not  be  considered. — Dalhart  Real  Estate  Agen- 
cy V.  Le  Master  (Tex.  Civ.  App.)  860. 

i  847.  Where,  on  appeal  in  equity,  evidence 
ezdnded  is  preserved  in  the  bill  of  exceptions, 
the  Supreme  Court  may  admit  or  reject  it  as 
the  right  may  appear, — Lindhorst  v.  St.  Louis 
Protestant  Orphan  Asylum  (Mo.)  666. 

I  856.  Where  a  cause  was  not  submitted  to 
the  jury,  on  an  Issue  not  raised  by  the  plead- 
ings, the  court  caqnot  treat  the  pleadings  as 
amended  so  as  to  raise  the  isaue  in  order  to 
sustain  an  otiierwiae  erroneons  Judgment,  nor 
treat  the  issue  as  settled  bythe  verdict.— Aile 
gheoy  Improvement  Co.  v.  Weir  (Atk.)  462. 

<C)  ParUea  BmUtleA  to  Allev«  Bnnr. 

Criminal  prosecutiona,  see  Criminal  Iaw,  i 

1137. 

f  882.  The  trial  court  may  not  be  convicted 
of  error  in  doing  what  both  parties  asked  him 
to  do  in  declaring  the  law.— Crum  t.  Crum 
(Mo.)  lOTO. 

%  882.  Appellant  cannot  complain  of  testi- 
mony brought  out  by  Itself  on  cross-examina- 
tion.—Kincbeloe  Irrigating  Co.  v.  Hahn  Bros.  & 
Co.  (Tex.  av.  App.)  78. 

I  882.  A  party  held  not  to  Invite  an  error 
in  an  Instruction.— Texas  &  N.  O.  R.  Co.  v. 
Murray  (Tex.  Civ.  App.)  496. 

S  882.  A  party  cannot  complain  of  an  er- 
roneous instruction,  where  he  requests  an  in- 
struction embodying  the  same  error,  though  the 
instruction  was  renised.— Texas  &  N.  O.  R.  Co. 
V.  Murray  CTex.  Civ.  App.)  496. 

<Bt)  PrMsmptloBB. 

Be^ew  of  criminal  prosecnttons,  see  Criminal 
Law.  I  1144. 

I  907.  Where  an  appellant  bioagfat  only  a 
partial  record  of  the  proceedings,  without  the 


notice  required  by  Civ.  Cbde  Prac.  f  737.  tb« 
court  most  presume  the  r^ularity  of  the  action 
of  the  trial  coart  and  affirm  the  Judgment  not 
shown  erroneous  by  the  part  of  the  mcoxd 
brought  tq^— Sanson  t.  Connolly  (Ky.)  190. 

I  907.  In  the  absence  of  a  bill  of  exceptions, 
it  will  be  presumed  on  appeal  that  the  trial 
court  had  before  it  evidence  npon  wUdi  to  bcuse 
the  findings  supportiog  Its  deme.r-Paidletoa  t. 
Hubbard  (Mo.)  e96. 

I  907.  Where  the  reocffd  doea  not  oontain 
all  of  the  testimony,  the  pmuraption  la  that 
the  trial  court  committed  no  error  In  its  find- 
ings,—Yancy  T.  Jones  <Mo.  Aiv.)  316. 

i  919.  The  court  on  appeal  Md  required  to 
assume  In  aid  of  the  Judgment  that  the  d<>- 
feated  party  acted  within  its  rights,  and  that 
the  rulings  of  the  trial  court  while  he  was  so 
acting  were  correcL-^hohoney  v.  Qnlncy,  O-  A 
K.  G.  B.  Go.  (Mo.)  1059. 

i  919.  Where  a  motion  to  strike  mrtaln 

amended  petitions  was  made  on  varions  grounds 
and  sustained  gwerally,  it  could  not  be  pre- 
sumed on  appeal  that  it  was  sustained  on  both 
or  all  the  grounds.— Scott  v.  Taylor  OCo.)  1141). 

I  926.  Presumption  on  appeal  that  offer  of 

£roof  before  the  Jury  was  proper.— Corby  t. 
rissouri  &  K.  T«IeiAone  Oo.  ^Mo.)  712. 

9  926.  In  the  absence  from  the  record  of 
any  evidence  of  the  quaJIficatioD  of  a  witnf^a 
to  express  his  opinion,  the  ruling  of  the  trial 
court  excluding  such  opinlm  will  be  presumed 
to  be  correct— Peters  t.  Strauss  ^ex.  Civ. 
App.)  956. 

S  931.  Where  the  grounds  relied  on  to  snp- 

Krt  a  Judgment  for  plaintiff  do  not  axvear 
un  the  court's  conclaslons  of  law.  the  burden 
is  on  defen&nt  on  appeal  to  show  that  the 
judgment  cannot  be  sustained  on  aw  of  the 
grounds  alleged^Irion  v.  Tell  (Tex.  CSt.  App.) 

S  934.  The  court  on  appeal  will  presume 
that  a  Judgment  for  defendant  is  correct  as  to 
all  the  isBues,  and  it  devolves  on  plaintiff  ap- 
pealing therefrom  to  show  that  It  is  not  cor- 
rect.—Bonet  Const.  Co.  V.  Central  Amusement 
Co.  (Mo.  App.)  270. 

i  934,  The  court  on  appeal  will  presume  that 
Qie  trial  court  would  not  lender  judgmeot 
against  all  of  the  defendants  In  the  action  if  all 
had  not  been  cited  or  bad  not  upeared  and  ao- 
awered,— McDonald  t.  Denton  Cnx.  Ot.  A|v-) 
823. 

(F)  DIaereiloB  of  Lower  Comrt. 

1  996.  Under  the  provisions  of  Bev.  St.  UK)9. 
I  2029,  which  provides  for  an  extendon  of  time 
of  filing  a  bill  of  exceptions,  the  exerdse  of  the 

court's  discretion  in  granting  an  extension  be- 
yond the  beginning  of  the  next  term  ib«Id  not 
reviewable  except  for  abuse.— Welch  v.  Kansas 
City  Midland  Coal  &  Mining  Co.  (Mo.  App.)  4». 

I  957.  Tht  trial  court  has  a  large  discretioa 
in  passing  on  a  motion  to  set  aside  a  de^ilt 
judgment,  and  an  appellate  court  Is  lees  apt 
to  interfere  with  its  exercise  when  the  jndgmMt 
is  set  aside  than  when  It  la  not.— HaU  t.  Mc- 
Coney  (Mo,  App.)  618. 

i  959.  The  exercise  of  the  discretion  of  the 
court  as  to  whether  an  amendment  may  be  filed 
after  announcing  ready  for  trial  la  reviewable 
only  in  case  of  abuse.— Cahn  Belt  &  Co.  v. 
Oldag  (Tex.  Civ.  App.)  102. 

8  979.  The  grant  of  a  new  trial,  where  the 
evidence  Is  conflicting,  will  not  be  distnibed  on 
aM)eaL— Berryhill  v.  Supreme  Tribe  ttf  Ben 
Hur  (Bio.  Ajv  )  18. 

(O)  ftnestlMUt  of  FMt.  Tesdl«ta.  mm*  PM- 

Review  of  criminal  prosecutions,  see  Criminal 

Law.  8  1159. 
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I  987.  It  b  not  the  proflnce  of  the  Supreme 
•Court  to  pass  upon  the  weight  of  the  evidence. 
—Simon  v.  Metropolitan  St  By.  Co.  (Ma)  260. 

S  9M.  The  credibility  of  the  testlmoDT  of  a 
medical  vitneaa  !■  a  qoeition  of  foct  for  the 
jury  in  the  trial  con rt— Barnes  t.  City  of  St 
Joeeph  (Mo.  .Avpi)  318. 

I  995.  The  weight  of  the  testtmocy  of  a  med- 
ical witness  is  a  question  of  fact  for  the  jury 
in  the  trial  court.— Baroes  t.  City  of  St.  Jo- 
seph (Mo.  App.)  81& 

I  907.  Though  plaintiff's  evidence  was  not 
controverted,  its  weight,  depending  on  the  cred- 
ibility of  the  witnemee,  was  for  the  trier  of 
facts,  whose  mlings  denying  a  directed  verdict 
will  not  be  reviewed  on  appeal  in  an  action  at 
law,  In  absence  of  a  showing  that  be  acted  ar- 
bltraxlbr  or  from  passion  or  prejudice.— Pierce 
Loan       T.  KiUian  (Ho.  App.)  280. 

8  909.  A  finding  of  fact  by  the  Jnry  Md 
conclusive  on  the  appeal.— Oroans  v.  Hammond 
Packing  Co.  (Mo.  App.)  283. 

I  1001.  The  Court  of  Appeals  Is  not  bonnd 
to  accept  the  findings  of  the  iury  when  not  based 
npoD  substantial  evidence,  particularly  when 
the  facts  niwn  which  fc  is  found  are  physically 
impossible.— Lange  v.  Metropolitan  St.  By.  Co. 
(Mo.  App.)  31. 

8  1001.  A  verdict  supported  by  any  substan- 
tial evidence  is  conciusfve  on  appeal. — Trout  v. 
Laclede  Gas  Light  Co.  (Mo  App.)  68. 

I  1001.  A  iudgment  on  conflicting  evidence 
'On  a  bet  held  not  to  be  disturbed  on  appeal, 
witere  there  was  evidence  to  support  it — 
Schwantowaky  t.  Dyfcowsky  (Tex.  Glv.  App.) 
873,  377. 

I  1002.  A  verdict  on  conflicting  evidence 
will  not  be  disturbed.~McCamey  v.  Wright 
■4Ark.)  228;  IMerics  Lumber  &  Coal  Co.  r.  Colt- 
man  Bros.  (AA.)  6S1 

8  1(X)2.  Findings  of  fact  on  conflicting  evi- 
dence cannot  be  disturbed  on  appeal. — Vaughn 
V.  Wm.  J.  Lemp  Brewing  Co.  (Mo.  App.)  1^. 

I  1002.  A  verdict  on  conflicting  evidence,  un- 
der proper  instructions,  will  not  he  disturbed. 
— Teager  t.  Scott  &  Sanford  (Tex.  Glv.  App.) 
83. 

8  1002.  Where  the  evidence  on  an  iaaoe  was 
conflicting,  and  so  equal  number  of  witnesses 
testified  on  both  sides  of  the  issue,  the  question 
was  for  the  jury,  and  its  verdict  will  not  be 
disturbed  on  appeal. — Galvestoa,  H.  &  H.  R. 
'Co.  V.  Greb  (Tex.  Civ.  App.)  489. 

fl003.  The  court  on  appeal  may  not  set 
de  the  verdict  as  against  the  preponderance 
of  the  evidence,  unless  the  verdict  is  so  against 
the  preponderance  of  the  evidence  as  to  t>e  mani- 
festly wrong. — Galveston,  H.  ft  H.  B.  Co.  v. 
■Greb  (Tex.  Ctr.  App.)  488. 

S  1004.  A  verdict  In  an  action  for  legal  serv- 
ic«  held  not  lo  excessive  as  to  justify  the  court 
on  appeal  In  dlstarhing  It— 'Dempaey  v.  Dor- 
rance  (Mo.  App.)  88. 

8  1004.  Where  the  verdict  is  so  excessive  as 
■to  strike  against  the  conscience,  the  court  will 
interfere,  uiough  tbe  sam  allowed  for  services 
■is  supported  by  experienced  experts.— Dempsey 
-T.  Dorrance  (Mo.  An>.)  33. 

i  1004.  TttB  court  on  appeal  will  not  set 
aside  a  verdict  awarding  damages  in  an  action 
for  personal  injuries  oo  the  ground  that  it  ia 
excessive,  unless  the  verdict  is  the  result  of 
passion  or  prejudice,  or  other  improper  motive. 
— OalTCSton,  EL  &  H.  B.  Co.  t.  Cireb  (Tex.  Civ. 
App.)  489. 

J 1006.  A  verdict  sapported  by  substantial 
dence  and  the  approval  of  the  trial  judge,  Is 
conelnsive  on  aiweaV— Fenn  v.  Bebet  (M&  App.) 
627. 


I  1006.  The  weight  of  evidence  being  a  ques- 
tion for  the  trial  court  the  appellate  courts  will 
not  disturb  a  verdict  unless  grossly  cintraiy  to 
the  evidmce,  or  entirety  onsupported  by  any  ev- 
idence of  a  probative  character.- Euup  v.  Han- 
ley  (Mo.  App.)  747. 

S  1006.  Findings  of  fact  by  the.coiurt  areeiH 
titled  to  the  same  consideratioQ  as  a  verdict.— 
Chapman  v.  Fei^nson  (Mo.  App.)  284. 

8  1009.  A  dumceUor's  findings  of  fact  and 
concludons  of  law  in  an  eqnt^  case  are  not 
conclusive  on  appeal,  the  case  being  tried  de 
nova— Ward  v.  Stnrdivant  (Aric)  204. 

8  1009.  A  chancellor's  finding  of  fact  will 
not  be  disturbed  unless  clearly  against  the 
weight  of  the  evidence.— Morgan  r.  McGuln 
(Ark.)  459. 

8  1009.  The  chancellor's  finding  will  not  be 
disturbed,  where  on  all  of  the  evidence  the 
truth  of  the  matter  [s  doubtful.— Falrhai^ 
Morse  ft  Oo.  t.  HadlsonTllle  Savlnn  Bank 

(Ky.)  540. 

8  1009.  The  court  on  appeal  in  an  equity 
case  is  not  bound  by  the  findings  of  the  chan* 
cellor,  either  as  to  ultimate  facts  or  condnsions 
of  law.— Bonet  Const.  Co.  t.  Central  Amuse- 
ment Co.  (Mo.  App.)  270. 

8  1009.  An  appellate  court  ls>  not  bound  by 
the  trial  court's  Bndinga  in  equity  cases,  as  ft 
is  in  mits  at  law.— Bju  t.  Ford  Olo.  A^) 

910. 

8  1010.  The  findings  of  tbe  court  txyii«  a 
case  without  a  jury  are  as  conclusive  on  appeal 
as  the  verdict  of  a  jury,  and  will  not  be  disturb- 
ed.  if  there  is  any  evidence  to  support  them. — 
Toledo  Computing  Scale  Ca  v.  Stei^ens  Bros. 
(Ark.)  926. 

8  1011.  In  an  action  at  law,  findings  of  fact 
made  by  the  trial  court  on  conflicting  evidence 
are  conclusive  on  appeal.— Brown  v.  South  Jop> 
lin  Lead  ft  Zinc  Mining  Co.  (Mo.)  693. 

8  1011.  A  finding  on  conflicting  evidence  on 
an  issue  of  fact  is  conclusive  on  appeaL— Lou- 
isiana Purchase  Bxposition  Co.  t.  Sdinnrmach- 
er  (Mo.  App.)  326. 

8  1011.  A  finding  of  fact  based  an  conflict- 
Ing  endeoce  &eld  not  reviewable  on  appeat— 
Bvertson  v.  Warrnch  CTei.  Civ.  App.)  614. 

8  ^011.  A  finding  on  conflicting  evidence 
that  a  defendant  ia  not  non  compos  mentis  will 
not  be  overruled  on  appeal. — Koppe  v.  Grogln- 
sky  (Tex.  Civ.  App.)  984. 

8  1018.  An  appellate  court  will  not  weigh 
the  evidence  on  which  tbe  finding  of  a  referee 
is  based.— State  ex  rel.  Bell  r.  Tates  (Mo.)  672; 
Same  v.  Grant  (Mo.)  676. 

8  1018.  In  an  action  on  the  bond  of  a  treas- 
urer of  a  state  hospiul,  the  evidence  held  suf- 
ficient to  support  the  findings  of  a  referee  in  re- 
spect to  concealment,  preventing  the  running 
of  the  statute  of  limitatlonB,  so  that  such 
finding  will  not  be  disturbed  on  appeal.— State 
ex  rel.  BeU  v.  Tates  (Mo.)  672;  Same  t.  Grant 
(Mo.)  6T6. 

8  1022.  The  question  of  the  preponderance 
of  tbe  evidence  in  an  action  referred  to  a  ref- 
eree to  hear  the  case  and  make  findings  ia  a 
matter  in  the  discretion  of  the  trial  kludge,  and 
is  not  a  proper  subject  for  consideration  on  ap- 
peal from  a  judgment  based  on  the  referee's 
findings.— Swofford  Bros.  Dry  Goods  Co.  v. 
Bandolph  (Mo.  App.)  2S6. 

(H)  HanslesB  Error, 

See  New  Trial,  8  41. 

Criminal  prosecutions,  see  Criminal  I*w,  |8 

1165-1173. 

8  1040.  The  error,  If  any,  In  matalning  ex- 
ceptions to  the  petition  so  ur  aa  it  aetkn  to  re- 


For  oases  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Ssrlss  ft  ladaiss  see  same  tapis  and  ssotlea  (i)  NUMBSB 


Digitized  by 


Google 


182  80UTHWSSTBBN  BBPOBTEB. 


1212 


cover  attorney's  fees  on  a  note,  is  harmless 
when  plaintiff  failed  to  recover  auvtliing.— 
Yeager  v.  Scott  &  Saaford  (Tex.  Civ.  App.)  83. 

S  1010.  Under  the  circumstances  held  that 
It  was  improbable  that  the  jury  were  influenc- 
ed by  an  aUecation  of  damage  of  the  petition, 
so  that  defendant  was  not  banned,  even  if  a 
special  exception  to  the  petition  was  improp' 
erly  overruled.— Western  Union  Tel^fraph  Go. 
V.  Harris  (Tex.  Civ.  App.)  876. 

S  1012.  In  an  action  for  personal  injury,  the 
refusal  to  strike  oat  matters  in  the  reply  held 
not  prejudicial  to  defendant.— Shohonej  T. 
Uuincy,  O.  &  K.  C.  IL  Co.  (Mo.)  1069. 

I  1043.  The  denial  of  a  <*ontinuance  asked 
on  the  ground  of  absence  of  witness  held  at 
most  harmless  error.— Gulf,  G.  &  S.  F.  Ry.  Co. 
V.  Brooks  (Tex.  Giv.  App.)  95. 

I  1047.  Where  the  trial  court  sustains  the 
defendant's  objections  to  an  offer  of  proof 
made  before  the  jury,  and  excludes  the  testi- 
mony, snch  an  offer,  if  error,  is  harmless.— 
Corby  T.  Missouri  ft  K.  Telephone  Go.  (Mo.) 
712. 

i  1047.  Error  in  refusing  to  strike  oat  Ir- 
relevant testimony  held  prejudicial.— Fierce 
Loan  Go.  v.  Killiaa  (Mo.  App.)  280. 

S  104a  Refusal  to  allow  recall  of  witness 
keld  harmless  in  view  of  evidence  admitted. — 
Houthem  Uy.  Ca  t.  Stewart  (Ky.)  485. 

I  1060.  In  an  action  against  a  railway  com- 
pany for  the  death  of  a  section  hand,  admis- 
sion of  evidence  held  to  be  harmless  error. — At- 
kins V.  Chicago  &  A.  Ry.  Co.  (Mo.  App.)  1186. 

{  1050.  In  an  action  for  injuries  to  a  mar- 
ried woman  while  enceinte,  admission  of  evi> 
dence  that  on  the  birth  of  the  child  she  suffer- 
ed pain,  if  error,  was  not  ground  for  rereraal. 
—Trinity  &  B.  V.  By.  Go.  T.  Carpenter  (Tex. 
Civ.  App.)  837. 

I  1060.  Certain  testimony  held  so  obviously 
true  as  not  to  be  erroneous,  though  not  mate- 
rial or  relevant.— Chicago,  R.  I.  &  O.  S,j.  Co. 
V.  De  Bord  (Tex.  Civ.  App.)  845. 

S  1051.  Any  error  in  permitting  a  witness 
to  testify  concerning  a  statement  made  to 
him  by  another  was  not  prejudicial,  where  the 
other  as  a  witness  testified  to  the  same  effect. 
— Rmith  T.  St.  Louis  &  S.  F.  R.  Co.  (Ark.) 
926. 

I  1051.  Admission  of  evidence  held  harmless 
in  view  of  other  evidence. — Southern  By.  Co. 
V.  Stewart  (Ky.)  43r>. 

I  1051.  Admission  of  evidence  held  harmless 
error.— Gulf,  C.  &  S.  P.  Ry.  Co.  t.  Brooks  CTei. 
Civ.  App.)  95. 

8  1051.  Any  error  In  admlssioa  of  evidence 
held  harmless,  In  view  of  other  evidence  and 
admissions.— Small  v.  Rush  (Tex.  Civ.  App.) 
874. 

f  1061.  Any  error  in  admitting  evidence  held 
harmless,  where  other  competent  and  uncon- 
trorerted  evidence  established  the  same  facts. 
-Western  Union  Telegraph  Co.  t.  Harris 
(Tex.  Civ.  App.)  876. 

8  1056.  Error,  If  any,  of  a  chancellor  in 
hcarinK  evidence  looking  to  a  compromise,  and 
excluding  it  30  days  afterwards,  held  harm- 
less.—Forrister  V.  Sullivan  (Mo.)  722. 

8  lOCO.  Though  remarks  of  counsel  were 
hiRbly  improper  and  deserved  severe  rebuke, 
yet,  where  they  had  no  prejudicial  effect,  the 
judpment  will  not  be  reversed.- St.  Louis,  I. 
M.  &  S.  Ry.  Co.  v.  Evans  (Ark.)  648. 

8  1060.  The  conduct  of  plaintiff  and  his 
counsel  in  a  personal  Injury  suit  agaiust  a  rail- 
road, in  getting  before  the  jury  evidence  that 
he  was  a  mamed  man  and  had  cliildren,  before 
tlie  defense  could  object,  held  to  be  Teversible 


emt. — ^Mfssonri,  K.  &  T.  Oo.  of  Texas 
V.  Thomas  (Tex.  GIt.  Ak>.)  974. 

8  1064.  That  an  Instruction  gave  an  errone- 
ous reason  why  defendant  owed  plaintiff  a  duty 
to  exercise  reastmable  care  held  not  prejudicial, 
where,  under  the  facts,  defendant  did  in  fact 
owe  plaintiff  that  doty.— St.  Iionl^,  L  U.  &  S. 
By.  Co.  T.  Jackson  (Ark.)  20a. 

I  1064.  An  instruction  to  the  iatj  npon 
the  weight  of  evidence  Is  reversible  error. — 
Weatherford  Machine  St  Foundry  Co.  t.  Popi> 
(Tex.  Civ.  App.)  503. 

{  1064.  In  an  action  for  injuries  to  a  aerv^ 
ant,  error  in  a  charge  on  the  assumptlra  of  risk 
held  not  pnjadiciar  to  him.— Wlrts  t.  OalTca- 
ton.  H.  ft  8.  A.  By.  Co.  (Tex.  Civ.  App.)  510. 

8  1066.  If  attetract  instructions  given  are 
misleading,  they  will  be  held  prejudicial  and 
ground  for  a  reversal. — District  Grand  Lodge 
No.  11  v.  Pratt  (Ark.)  998. 

8  1066.  The  ^viag  of  an  Instruction  in  a 
personal  injury  action  which  did  not  limit  the 
amount  of  recovery  for  nurse  hire,  doctors* 
bills,  medicine,  etc.,  to  the  amount  claimed 
therefor  in  the  petition  was  reversible  error, 
not  being  curable  by  a  remittitur. — ^Blyston- 
Bpeneer  t.  United  Bj*.  Go.  of  St.  Louis  (Mou 
App.)  1116. 

8  1067.  In  an  action  against  a  city  for  in- 
juries by  falling  into  a  hole  in  a  sidewalk,  er- 
ror in  an  instruction  aasnnung  to  cover  tlie 
whole  case  and  directing  a  veraict,  because  it 
left  out  important  elements  of  tbe  city's  liabili- 
ty, held  not  prejudicial  to  the  cltj*,  and  not  re- 
versible, in  view  of  undiwnted  evidence  showing 
such  facts.— Barnes  v.  <^ty  of  St.  Joseph  (Ma 
App.)  318. 

I  1067.  Tb9  refusal  of  an  Instruction  held 
to  be  harmless  error.— <3al^  G.  &  B.  F.  Ry.  Go. 
T.  Brooks  (Tex.  Civ.  Ai^.)  95. 

8  1068.  Where,  in  an  action  for  fraud,  the 
jury  rendered  a  verdict  for  defendant,  errone- 
ous instructions  on  the  measure  of  damages 
were  not  prejudicial  to  plaintiff.— First  Xat. 
Bank  of  rtewark  v.  People's  Nat.  Bank  of 
Springfield  (Ark.)  1008. 

I  1069.  In  an  action  against  a  railway  com- 
pany for  the  negligent  killing  of  a  section  hand, 
a  statement  by  the  foreman  of  the  Jury  Mi 
to  have  been  tiannless  error.— AtUna  t.  Ghicago 
&  A.  By.  Co.  (Mo.  App.)  1186. 

8  1071.  A  judgment  will  not  he  reversed  on 
appeal  because  certain  immaterial  findings  of 
fact  were  not  supported  by  proper  testimony.^ 
Irion  V.  Yell  (Tex.  Civ.  App.)  69. 

8  1074.  Where  the  sureties  on  a  replevin 
bond  in  a  Justice's  court  were  also  sureties  on 
an  appeal  bond,  on  plaintiff's  appeal  to  the 

county  court,  it  was  harmless  error  for  the 
costs  of  the  appeal  to  be  taxed  against  them 
as  sureties  on  the  replevin  bond. — Mclntyre  v. 
Emerson  (Tex.  Civ.  App.)  917. 

(J)  Decisions  of  lateraedlisttt  Covrts. 

8  1094.  The  decision  of  tbe  Court  of  CivU 
Appeals  that  a  sale  by  an  agent  had  not  been 
ratified  is  a  decision  on  a  question  MF  fact  bind- 
ing on  the  Supreme  Court,  but  a  decision  that 
there  was  no  evidence  of  such  ratification  is 
a  question  of  law,  which  the  Sumeme  Court 
may  review.— HOTst  v.  Lightfoot  (Tex.)  761. 

(K)  S«bae««em1  Aypeals* 

B  1007.  Where  a  cause  is  reversed  by  th« 
Supreme  Court  on  appeal  and  Is  retried  in  oon- 
forniity  to  the  decision  of  the  Supreme  Court, 
cogent  reasons  must  exist  to  induce  that  court 
on  a  BubseQuent  appeal  to  review  Jts  former 
rulings.— United  ^oe  Machineiy  Co.  t.  Bau^ 
lose  (Mo.)  1133. 
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S  1007.  The  role  u  to  the  eonduidTenen  of 
a  aeclKlon  of  the  Supreme  Court  on  appeal  held 
not  to  apply  where  the  qaeflti<Ki8  chiefly  relied 
on  on  a  subseiiaent  appeal  an  federal  ques- 
tions which  are  uot  presented  on  the  former 
appeal.— United  Shoe  Machinery  Go.  r.  Barn- 
lose  (Mo.)  1133. 

XVn.  DETEBMUTATIOir  AND  l>I8FO. 
8ITZON  or  CAUSE. 

Review  of  criminal  proMcntlona,  aee  Griminal 
Law,  I  ItSe. 

(B)  AMrnuuiee. 

{  1140.  A  jndfnnent  reversed  because  of  er^ 
ror  in  an  InstnictioD  applicable  to  epecial  dam- 
ages will  be  afllrmed  on  plaintiff's  remitting 
Biich  damages.— Atchison.  T.  &  S.  F.  Ry.  Co.  t. 
Keel  Grain  Co.  (Tex.  Civ.  App.)  887. 

(C)  Mo«tae«tloB. 

S  1153.  Id  an  action  for  an  injunction,  where 
plaintiff  falls  to  file  a  bond,  and  the  judfce  fails 
to  require  It  as  required  by  Rev.  St.  1895.  art. 
Sf>07,  held  that,  on  appeal,  where  the  petition 
states  grounds  for  Injunctive  relief,  the  Court 
of  Oivil  AppeaU  may  enter  such  order  aa  to  the 
bond  as  should  have  been  entered  by  the  lower 
court- EI  Campo  Light,  Ice  &  Water  Co.  v. 
Water  A  Light  Co.  of  El  Campo  (Tex.  Civ. 
App.)  868. 

(D)  Revenal* 

Review  of  criminal  prosecntions,  see  Criminal 
Law,  8  1186. 

I  1170.  By  the  express  provisions  of  Civ. 
Code  Prac,  |  134,  the  court  must  in  every  star^ 
of  the  action  disreicanl  any  error  or  defect  In 
the  proceeding  which  does  not  affect  the  sub- 
stantial lighte  of  the  adverse  party,  and  no 
judgment  snail  be  reversed  or  affected  by  rea- 
son of  such  error  or  defects,— Kilcoyn  v.  Chica- 
go, St.  L.  &  N.  O.  R.  Co.  (Ky.)  438. 

t  1174.  The  appellate  court  will  not  reverse 
a  default  judgment  against  defendant  on  the 
ground  that  the  conrt  did  not  obtain  jurisdic- 
tion over  his  person,  in  view  of  die  technical 
character  of  that  d^ense.— Hall  t.  McCooey 
<AIo.  App.)  618. 

{  1175.  Where  the  evidence  was  fully  de- 
veloped at  trial,  the  Cotirt  of  Civil  Appeals  will 
render  such  judgment  as  the  trial  court  should 
have  rendered.- Eldridge  t.  McDow  (Tex.  Civ. 

App.)  516. 

S  117C.  In  an  equity  case,  the  appellate 
court  will  examine  the  testimony,  and,  if  the 
judgment  below  was  Incorrect,  oider  such  judg- 
ment as  the  evidence  warrants.— Cmtcher  v. 
Kaster  Division,  No.  821.  of  Order  of  Railway 
<'ondacton  of  America  (Mo.  App.)  307. 

<F)  Mandate  aa4  Proeeedlavs  In  I>ow«r 
Conrt. 

{  1212.  An  insurance  society  having  defend- 
ed an  action  on  a  certificate  wholly  on  the  theo- 
ry of  a  forfeiture  by  reason  of  a  failure  to  pay 
a  call,  could  not  after  appeal,  claim  that  the 
policy  was  forfeited  also  by  failure  to  pay  a 
per  capita  tax.- Range  t.  Supreme  Council  Le- 
gion of  Honor  of  Uissonri  (Mo.  App.)  27a 

XVm.  KIABIUTIEB  OlT  BOXDS  AMD 
UXDEBTAXIirOff. 

I  1234.  A  jodgment  for  the  spedfie  perform- 
ance of  a  contract  to  convey  mnd  held  not  a 
judgment  for  money  only,  within  Civ.  Code 
Prac.  S  764,  providing  for  the  assessment  of 
damages  on  the  affirmance  or  dismissal  of  an 
appeal,  where  the  judgment  has  been  auper- 
seded.— Hatet  t.  Sanders  (Ky.)  5S2. 

I  1234.  Where,  on  appeal  from  a  decree  for 
specific  pertoimance^  the  decree  was  superseded, 


and  the  appeal  later  dlsmtssed,  appellee  was 
entitled  to  recover  damages  to  the  property  and 
rent  accruing  on  the  supersedeas  bond  given 
under  Civ.  Code  Frae.  |  7i&— Maret  v.  Sandera 
(Ky.)  652. 

APPEARANCE. 

A^^nnce  by  corporation,  see  Corporations,  | 

i  9.  A  verified  plea  of  privilege,  without  any 
limitation,  is  a  general  appearance  sufficient  to 
support  a  Judgment  by  default.— Santa  F4, 
R.  &  P.  Land  &  Tmst  Co.  v.  Cnmley  (Tex.  Civ. 

App.)  889. 

i  20.  A  defendant  who  enters  his  appear* 
ance  to  an  action  brought  against  him  and  who 
answers  without  objection  based  on  the  want 
of  service  of  suounons  thereby  waives  sum- 
mons.—Greer  V.  Vaugban  (Ark.)  456. 

i  20.  A  defendant  appearing  and  contesting 
each  step  in  the  trial  of  a  cause  founded  on  an 
amended  petition  stating  a  new  cause  of  action 
thereby  waives  service  of  process. — Smith  v. 
Kieue  (Mo.)  1062. 

S  25.  The  objection  to  the  allowance  of  an 
amendment  to  a  petition  htld  waived  by  the 
parties.— Smith  t.  Kinie  (Mo.)  1052. 

APPLIANCES. 

Defective  and  dangerous  appliances,  liability  of 
master  for  injuries  to  serrant,  see  Master 
and  Servant.  |§  106,  126. 

APPLICATION. 

Of  deposits  to  debts  due  bank,  see  Banks  and 

Banking,  {  134. 
Of  instructions  to  case,  see  Criminal  Law,  | 
814;  Trial.  H  260-^. 

For  partiotitm  remtdtet  or  form§  of  r^i»t. 
See  Motions. 

Continuance,  see  Continuance,  SS  37,  46. 

New  trial,  see  Criminal  Law,  38  954-958 ;  New 

Trial,  §S  119-167. 
0|em^^o^  vacating  Judgment,  see  Judgment, 

Rehearing  In  appellate  court,  see  Criminal  Law, 

{  1133. 

Sale  of  property  of  decedent,  see  Executon  and 
Administrators,  Si  336-349. 

APPOINTMENT. 

Of  agents,  see  Principal  and  Agent,  1  8. 
Of^fuardians,  see  Guardian  and  Ward,  {|  19- 

Of  offidal  newspaper,  see  Kewspapers,  |  L 

APPREHENSION. 

Of  danger  as  defense  to  prosenitlon  for  homi- 
cide, aee  Homicide,  If  116,  1(H. 

APPROPRIATION. 

Of  property  to  public  use,  see  Ekninent  Domain. 

APPROVAL 

Of  findings  of  referee,  msster,  commissioner,  or 
auditor,  as  affecting  power  of  appellate  court 
to  review  riitestions  of  fact,  see  Appeal  and 
BiTor.  S  wSa. 

APPURTENANCES. 

Easements  in  general,  see  Easements. 
Water  conduit,  see  Waters  and  Water  Gonrses; 
»  194.  • 
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ARBITRATION  AND  AWARD. 

See  Befere&oe. 

ARGUMENTATIVENESS. 

In  ItutmctioiiB,  see  Criminal  Law,  f  807. 

ARGUMENT  OF  COUNSEL 

In  dm  ectloDi,  see  Trial,  81  120.  133. 
In  crimJnal  proBecutions,  see  Criminal  Law,  SI 
721-730. 

Reyiew  as  dependent  on  record  on  appeal  or 
writ  of  error,  see  Criminal  Law,  |  1090. 

Review  of  discretioaary  ToUngB,  bm  Oziminal 
Law,  I  1164. 

ARMY  AND  NAVY. 

8«e  Militia. 

ARRAIGNMENT. 

See  Criminal  Law,  |  295. 

ARRAY. 

Challenge  to  array  of  jozon,  see  Jvrr,  1 116. 

ARREST. 

See  Prisons. 

Homicide  in  making  arrest,  see  Homidda*  tl 

72,  105. 

ARREST  OF  JUDGMENT. 

In  ciTil  actions,      Judgment,  |  2S9; 

ASSAULT  AND  BATTERY. 

I.  OXTZL  UABILXTT. 

Ejection  of  passenger  or  intrnder  tfom  train, 
see  Carriers,  S|  3S&-382. 

n.  CBmnfAi.  bebpohsibzutt. 

Assault  with  intent  to  kill,  see  Homicide,  S 
89. 

Assanlt  with  intent  to  rape,  see  Rape,  H  16, 
84,  53. 

(A)  OScBMa. 

1  64.  To  be  an  aggravated  assanlt,  under  the 
direct  provisions  oi  Pen.  Code  1895.  art.  601, 
an  assault  on  an  officer  must  be  made  white  he 
is  in  discharge  of  his  official  duty^-Jeanes  v. 
State  (Ter.  Cr.  App.)  352. 

I  65.  The  fact  that  a  woman  yielded  to 
sexual  intercourse  after  having  been  assaulted, 
held  not  to  defeat  a  dvil  action  for  assault 
and  battery.— Altman  T.  Eickermann  (Tex.  Civ. 
App.)  523. 

(B)  PrmMatloB  unit  Fulalnseat. 

I  83.  On  a  trial  for  aggravated  assault,  the 
exclnsion  of  certain  evidence  held  not  prejudi- 
cial.—Porter  V.  State  (Tex.  Cr.  App.)  935. 

I  92.  In  a  prosecution  for  assanlt  by  shoot- 
ing, evidence  neld  to  sustain  a  finding  that  ac- 
cused Sred  the  shot-Jenkins  t.  State  <Tex. 
Cr.  App.)  133. 

I  92.  In  a  prosecuticai  for  assault,  evidence 
held  to  show  that  the  assaulted  peiaon  who 
was  an  officer  was  not  in  the  performance  of 
hia  duty.— Jeanes  v.  State  (Tex.  Cr.  App.)  352. 

I  96w  Facte  held  to  require  the  submission  of 
the  ofFense  of  aggravated  assault,  under  Pen. 
Code  1805.  art.  GIO— Jlalone  v.  State  (Tex.  Cr. 

App.)  TtlB. 


ASSENT. 

Of  parties  to  contracts  in  general,  see  Con- 
tracts, a  93-99. 

To  asseesment  for  construction  of  bridges,  see 
Bridges,  S  12. 

To  withdrawal  of  deed  delivered  In  aaerow,  see 
Bscrows,  {  8. 

ASSESSMENT. 

Of  compensation  for  property  taken  tw  pub- 
lic use,  see  Eminent  Domain,  f  262. 

Of  damages  in  general,  see  DaiDages,  |  216. 

Of  ezpenseB  of  poUic  improvements,  see  Levees. 
I^I^^Monicipal  Corporadons,  H  414r-5]3, 

Of  ^Uixea,  see  Schools  and  School  Districts,  i 

On  bank  stock  as  impairment  of  capital,  see 
Banks  and  Bankiog,  S  43. 

On  members  of  matua)  benefit  insurance  asso- 
ciation, see  Insnrance.  S  751. 

On  members  of  mutual  Insurance  companlea, 
see  Insurance.  H  360-370. 

On  onpaid  snbscHpUons  to  corporate  stock,  aea 
Oorporationa,  |  88. 

ASSETS. 

Of  estate  of  decedent,  see  Executors  and  A^ 

ministrators.  |  39. 
Of  ^insolvent  bank,  see  Banks  and  Banking,  | 

ASSIGNMENT  OF  DOWER. 

See  Dower,  H  70-79. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Emr,  H  719-760; 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  Asidgnmaits  for 
Benefit  of  Creditors. 

Liability  as  assignor  of  indorser  of  note  be- 
fore delivery,  see  Bills  and  Notes,  |  241. 

Orders  drawn  by  principal  contractor  as  equi- 
table assignment  superior  to  claim  of  other 
materialmen,  see  Mechanics'  IJena,  |  114. 

Validity  as  to  crediton  or  subsequent  pu^ 
chasers,  see  S^udulent  Conveyances. 

Tran§fen  of  portioular  specie*  of  property, 
rtffht),  or  iiutrumentt. 
See  Mortgages,  |  257. 

Debts  secured  by  mortgage,  see  Mortgage*,  i 

257. 

Leases,  see  Landlord  and  Tenant,  |  79. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankrupt^,  |  141. 

I.  BEQUI8ITE8  AHD  VAXiIDm. 

(A)  Hmtvre  and  Bsncntlals  of  Traata  ter 

Creditors. 

S  12.  A  debtor  may  make  payments  In  the 
ordinary  course  of  businesa  ta  protect  his  cred- 
it, where  he  has  reasonable  groonds  to  believe 
he  will  be  able  to  prevent  suspension.— Fair- 
banks, Morse  &  Go.  t.  tfadisDnvUle  SnTins> 
Bank  (Ky.)  64a 

m.  APPOHmCEMT.QUAIJFIOATIOir. 
AND  TENtTBE  OFASSIOHXE 
OR  TBUSTEIL 

I  212.  Under  Ky.  St.  I  79  (Russell's  St.  | 
891),  the  giTing  of  notice  Aeld  a  condition  pre- 
cedent to  the  removal  of  an  assignee  fbr  the  oen- 
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»fft  of  endifeina^toU'i  Adm'z  r.  Tarr  (KjJ 
004. 

f  218.  The  drenit  court  Md  wtttumt  jtiris- 
dicdon  to  appoint  an  usignee  for  the  benefit  of 
rreditors  on  the  death  of  the  orlKinal  assignee, 
because  under  Ej.  St.  |  79  (Russell'B  St.  |  391), 
tbe  power  to  make  the  appointment  i*  vested  in 
the  coDnt7  ooort— Stoll's  Adm*r  t.  Tarr  (Kj.) 
004. 

I  218.  TTnder  Ky.  St.  H  74-«e  CRanseU's  St. 
H  386~40S),  and  section  T»  thereof,  tbe  county 
conrt  has  jurisdiction  to  appoint  an  assignee  for 
the  benefit  of  creditors  on  toe  death  of  Qie  orig- 
inal assignee.— Stoll's  Adm'r  v.  Tarr  (Ky.)  904. 

i  213.  Under  Ky.  St.  {  79  (Russell's  St  I 
391),  held  that  the  connty  conrt  may  appoint  a 
successor  to  an  assignee  for  tbe  benefit  of  cred- 
itors, withont  notice,  on  the  death  of  tbe  orig- 
inal assignee.— Stoll's  Adm'r  t.  Tarr  (Ky.)  004. 

IV.  ADMimBTHATIOlf  OF  ABSIOHED 

ESTATE. 

I  218.  Under  Ky.  St  I  96  (RuBsell's  St.  | 
40e),  considered  in  connection  with  other  provi- 
sions of  chapter  7,  an  action  in  tbe  drcalt  conrt 
for  settlement  of  an  estate  assigned  for  benefit 
of  creditors  held  maintainable  only  by  the  aa- 
flignee  or  by  creditors,  and  the  representatives 
ox  deceased  as^gnees  may  not  sne^StoU's 
Adm'r  T.  TarMKy.)  904. 

I  265.  Under  Ky.  St.  !  75  (Russell's  St.  i 
387),  the  assignee  for  the  benefit  of  creditors 
Aeld  vested  with  the  title  to  the  property  con- 
veyed, but  his  title  is  divested  by  his  death,  and 
on  the  appointment  of  his  successor  the  title 
passes  to  him  who,  under  section  76  (Russell's 
St.  i  388).  is  vested  with  tbe  rights  and  powers 
of  the  original  assignee.- StoH's  Adm'r  T.  Tarr 
(Ky.)  904. 

I  275.  Under  tbe  direct  provisions  of  Ky. 
St.  U  76,  77.  78,  79  (RusseM's  St.  §|  388,  3^, 
390,  391),  a  trustee  of  property  assigned  for 
the  benefit  of  creditors  under  the  provisiODS  of 
Ky.  St  I  73  (RuBPell's  St  I  387),  does  not 
get  such  title  as  will  descend  to  bis  heirs,  so 
that  such  heirs  are  not  necessary  parties  to  an 
action  over  the  property.— Black  T.  Chappell 
(Ky.)  186. 

ASSOCIATIONS. 

See  Beneficial  Associations. 
Mutual  benefit  Insurance  aasodatlone,  see  In- 
surance. U  685-826. 

i  20.  Where  a  member  of  a  volantary  asso- 
ciation has  under  Its  laws  a  complete  Temed> 
as  to  his  property  rights,  the  conrt  will  not  act 
nntil  be  has  exhausted  such  remedy. — Crutcher 

V.  Easter  Division,  No.  321,  of  Order  of  Rail- 
way CJonductors  of  America  (Mo.  App.)  307. 

ASSUMPSIT,  ACTION  OF. 

Particular  implied  contracts  ai  grounds  of  ac- 
tion, see  Money  Paid. 

ASSUMPTION. 

As  to  facts  by  trial  conrt  in  Instructing  faxj, 

sec  Trial,  {  191. 
Otll^'U?  ^^'^i^      Master  and  Serrast,  U 


205-226. 


ATTACHMENT. 


See  Execution;  Garnishment 
Exemptions,  see  Homestead. 

n,  PBOPBBTT  SUBJECT  TO  ATTACH. 
MBHT. 

EJxemptioni^  see  Homestead. 


X.  UABIUTIE8  OM  BOlfDS  OR  UH- 
DEBTAKIKOS. 

!  350.  In  an  action  on  an  attachment  bond 
for  wrongfully  attaching  relator's  mine  pump, 
evidence  held  to  show  that  tbe  pump  was  oot 
of  repair  at  the  time,  so  that  its  attachment 
did  not  result  in  flooding  the  mine. — State  ex 
rel.  Bndeavor  Mining  &  Investment  Co.  t. 
Webb  Cttr  &  GartervUIe  Fonndxy  &  Machine 
Works  (Mo.  App.)  18. 

I  SSO.  In  an  action  on  an  attachment  for 
wrongfully  attaching  relator's  pump,  in  which 
damages  were  claimed  for  the  flooding  of  its 
mine  by  the  pnmp  being  stopped,  it  was  bound 
to  prove  that  the  attachment  stopped  tlie  pump, 
resulting  In  the  mine  being  flooded.— State  ex 
rel.  Endeavor  Mining  ft  Investment  Co.  v. 
Webb  Citv  &  CartervlUe  Foundry  ft  Machine 
Works  (3lo.  App.)  18. 

zz.  wBOironnt  attaohkbht. 

I  866.  An  action  for  wrongful  attachment 
may  be  maintained  without  reference  to  the 
bond  ^vea,  and  withont  proof  of  malice  and 
want  of  jptobable  cause.- Talbott  t.  Great 
Western  Plaster  Go.  <Mo.  App.)  16. 

I  873.  That  a  petition  for  wrongful  attach* 
ment  alleged  malice  and  v»nt  of  probable  cause 
would  not  preclude  plaintiff  from  recovering  ac- 
tual damages,  without  proof  of  such  elements: 
—Talbott  T.  Great  Western  Plaster  Co.  (Mo. 
App.)  15. 

S  376.  In  an  action  for  wrongful  attach- 
ment, independent  of  a  bond,  plaintiff  may  re- 
cover the  expense  of  preparing  for  trial,  attor- 
ney's fees,  ete.— Talbott  v.  Gnat  Western 
Plaster  Co.  (Mo.  App.)  15. 

ATTEMPT. 

To  commit  crime,  see  Rape,  |  53. 

AHENDANCE. 

Of  wltnesies,  see  Witnesses,  1  1& 

ATTESTATION. 

Acknowledgments  in  general,  see  Acknowledg- 
ment 

ATTORNEY  AND  CLIENT. 

Absence  of  counsel  on  reception  of  confession 

after  submission  of  cause  as  ground  for  new 

trial,  see  Criminal  Law,  |  918. 
Argument  and  conduct  of  counsel  at  trial,  see 

Criminal  Law,  ff  721-730;  Trial.  H  120, 

133. 

Attorneys  as  public  officers,  see  District  and 

Prosecuting  Attorneys. 
Attorneys  in  fact  see  Principal  and  Agent 

n.  betahteb  akd  authobitt. 

I  75.  A  client  held  authorized  for  sufficient, 
cause  to  discharge  his  attorney,  notwithstand- 
ing Rev.  St  1909,  H  964,  965.-UnIted  Rys.  Go. 
of  St.  Louis  V.  0'<^nor  (Mo.  App.)  2^ 

m.  DXITIES  AlfD  LIABILITIES  OF  AT- 

tobnet  to  OUEICT. 

i  123.  'An  attorney  seeking  to  sustain  a 
transaction  between  himself  and  his  client  held 
to  have  the  burden  of  showing  certain  facta.— 
Barnes  v.  McCarthy  (Tex.  Cl-r,  App.)  85. 

IV.  OOMFENBATIOK  AND  UEV  OF 
ATTOBNET. 

(A)  F«eB  mnd  Otber  RemiiBera.tlom. 

Grounds  for  interpleader,  see  Interpleader,  |  8, 
Partial  Invalidity  of  statute  authorising  re- 
covery of  attorney's  fees,  see  Statutes,  |  6^ 
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Stipnlatioo  In  note  for  attorney's  fee*  u  U(i- 
mdated  damageB,  see  DamaR»,  |  78. 

Sabject  and  title  of  act  aatoonung  recover? 
of  attorney's  fees,  see  Statutes,  fi  117. 

Recovery  •»  porficitlar  aciiont  or  proeeedimgt. 
See  Interpleader,  8  36. 
For  diTorc&  see  Divorce,  |  224. 
For  wronginl  attachment,  see  Attachment,  I 
876. 

t  184.  An  attorney  employed  to  defend  a 
case,  may,  notwithttanding  the  pendency  of  the 
case,  recover  the  value  of  the  services  rendered, 
Tvhere  the  employment  is  terminated  because 
of  the  conduct  of  the  client,  amounting  to  a 
wroogf  d1  diBchaxge^Dempaey  t.  Dorrance  <Mo. 
App.)  88. 

(B)  I.l«n. 

I  189.  Under  Sev.  St.  1909,  {{  064,  965,  the 
lien  of  an  attorney  held  not  affected  by  a  settle- 
ment made  without  his  consent,  but  that  the 
settlement  merely  liquidated  his  claim. — United 
£^  Ga  of  St.  Louis  T.  O'Connor  (Mo.  Aj>p.) 

I  190.  Although  Rev.  St.  1899,  art.  4647, 
gives  attorneys  a  lien  for  their  services,  etc., 
it  does  not  authorise  them  to  control  snch  an 
action  on  appeal,  unless  they  have  intervened  in 
the  court  below.— HarBcball  v.  Smith  (Tex.  Civ. 
App.)  812. 

I  190.  The  dismissal  of  an  appeal  by  the  par- 
ty seeking- to  recover  will  not  deprive  bis  attor- 
ney, who  is  interested  in  the  recovery,  of 'any 
right  which  be  might  assert.  If  the  attorney  has 
complied  with  Rev.  St.  1895,  art.  4G47.— Mar- 
echall  T.  Smith  Ctex.  Civ.  App.)  812. 

ATTORNEYS  IN  FACT. 

See  Principal  and  Agent 

AUDITA  QUERELA. 

Relief  against  execution  in  general,  see  Exe- 
cutioD.  H  171,  172. 

Relief  agauQBt  Judf^nent  by  equitable  proceed- 
ings, see  Judgment,  S§  460,  461. 

Relief  against  judgment  by  motion  or  other 
proceedings  in  same  action,  see  Judgment,  { 


AUDITORS 


See  Reference. 


AUSTRALIAN  BALLOT  LAWS. 

Application  to  election  to  increase  mnniclpal 
Indebtedness,  see  Municipal  Corporations,  1 
867. 

AUTHORITY. 

Delegation  of  authority  of  connsel,  see  Munici- 
pal CoipoiRtions,  §  62. 

Or  agents,  see  Principal  and  Agent,  H  48,  99- 
122. 

Of  council  to  remove  city  treasurer,  see  Mu- 
nicipal Corporations,  {  165. 

Of  court  to  open  or  vacate  judgment,  see  Judg- 
ment, §  342. 

Of  court  to  render  judgment  at  special  term, 
see  Judgment,  i  11. 

Of  executors  or  admloistraton,  see  Executors 
and  Administrators,  §8  110-150. 

Of  husband  as  agent  for  wife,  see  Husband 
and  Wife,  |  1^ 

Of  justices  of  the  peace,  see  Justices  of  the 
Peace,  |  60. 

Of  officers  and  agents  of  corporations  in  gen- 
eral, see  Corporations,  SS  417-432. 

Of  referee,  see  Reference,  |  47.  * 

Of  trustees,  see  Trusts,  §  198. 

To  allow  or  oettle  bill  of  exceptions,  see  Eicep- 
tions.  Bill  of,  g 


To  Issue  writ  of  habeas  corpoi,  see  Habeas 

Corpus,  I  44. 
To  make  admissioa  binding  another,  aee 

dence,  U  243,  244. 

AUTREFOIS  ACQUIT  AND  CONVICT. 

See  Criminal  Law,  H  186-197,  203. 

AVOIDANCE. 

Of  insurance  policy,  see  Insurance,  |  723. 

BAIL 

ReN^sanee  for  appeal,  see  Orlmlnal  t*aw,  1 

BAILMENT. 

Larceny  by  bailee,  see  Larceny,  |  US. 

Particular  ipeeiet  of  JtailmenU,  and  ^Umentt 

incident  to  partiatlar  oocupationM. 
See  Depositaries;  Pledgee. 
Caixiage  of  goods,  see  Carriers,  {{  131-201. 

f6.  A  lumber  company  held  to  owe  to  the 
ler  of  lumber  the  duty  to  furnish  an  account- 
ing or  information  upon  which  an  accounting 
could  be  made  as  to  the  surplus  <tf  an  over- 
shipment  turned  over  to  It  by  the  buyer. — 
Bollock  Lumber  Co.  r.  Muban  Lnmber  Oh 
(Ky.)  G5a 

I  11.  A  Imnber  company,  hai^ng  received 
from  the  buyer  of  lumber  the  surplus  of  an 
overshipment  by  the  buyer,  and  its  act  in  re- 
ceiving the  lumber  having  been  ratified  by  the 
seller,  held  to  owe  to  me  barer  the  datr  to 
take  ordinaiy  care  of  the  lnaibsr.r-BQUock 
Lumber  Co.  t.  Maibnty  Lnmber  Oo.  (KyO  KM. 

BALLOTS. 

In  local  ration  election,  see  Intozlcattaig  liq- 
uors, I  84 

BANKRUPTCY. 

See  AssIgnmentB  for  Benefit  of  Creditors. 

I.  OONB'i'lT  U  TIOMAI.  AlTD  STATU- 
TORT  PBOTMIOK8. 

I  4.  The  construction  of  the  bankruptcy  act 
is  for  the  federal  courts,  and  the  appellate 
courts  of  a  state  will  not  construe  the  law  ex- 
cept when  necessary  to  determine  a  bankmijtcy 
questiou  in  a  case  witlkin  its  own  Jnrisdicti«L 
-Kreiti  v.  Egelhoff  (Mo.)  1124. 

n.  PETITXOH.  ADJUSIOATIOH.  WAB- 
RAKT,  Aim  OUSTODT  OF 
PBOPEBTT. 

(A)  Jorlidtetlon  And  Coiirae  of  ProeedHre 

iB  Qenerml. 

S  20.  The  filing  of  a  petition  to  have  adjudg- 
ed a  bankropt,  one  defendant  subpoenaed  to  tes- 
tify by  deposition,  heid  not  to  stay  proceedings 
of  the  state  court  as  to  the  other  defendants  or 
plaintiff's  right  to  take  depositions  to  be  used 
against  them.— Ex  parte  Canada  (Mo.  App.)  754. 

S  20.  A  state  court  need  not  take  notice  of 
bankruptcy  proceedinijn  of  a  defendant  who 
does  not  pleaa  them.— -Red  Birer  KaL  Bank  t. 
Bray  (Tex.  Cir.  Apg.)  968. 

m.  ASSIOmiEirT.  ADMUnSTBATIOH. 
AKS  DISTBIBUnOlf  OF  BAn- 
BVFT'S  ESTATE. 

(B)  ABBlirnMeBt»   Md   Title.  Rlffkto,  ud 
R«m«dlca  of  Trmate*  In  OcBexml. 

§  141.  An  assignee  in  bankruptcy  appointed 
by  the  federal  court  In  Louisiana  at  the  tim* 
Tesaa  w-as  a  foreign  state  held  not  to  acquire 


rovim  ft  seetjoa  (U  NUMBBRS  In  this  Index  *  Dm.  *  Am.  Dig.  Kqr  No.  Swiss,  *  Repsrtv  Xn«SM«  tgrea 


Digitized  by 


Google 


1217 


INDBX-D10B8T. 


title  to  real  oitate  attnated  Id  Tnai^-Cbalioo 

T.  Mc^ddln  ^t^.  CSt.  App*)  GM. 

(B)  Aetloms  br       Avmlnat  TrutM* 

AdiainiblUty  of  teitimony  glTen  in  other  pro- 
Gsedinm       EvUleiiee,  |  678» 

BANKS  AND  BANKING. 

n.  BAMKHrO  OOBPORATXOm  AHD 
ABSOCIATIOHS. 

(B)  Capltel.  Stoek,  and  DlTiaeBdji. 

i  42.  UDder  Kv.  fit.  9S  586  (Russell's 
St  H  Zi6^  21TO),  a  bank  maklos  ao  aaaew- 
ment  to  make  good  an  imp^naent  of  the  caid- 
tal  stock  held  aathoriied  to  aaeert  a  Uen  on  the 
stock  as  against  a  pledgee  recelvitifr  it  without 
notice  of  the  condition  of  the  bank,  and  ad- 
vancing Us  moMj  onder  the  belief  that  he  is 

Srotected  1^  tlie  stodL— Coxbin  BanUna;  Go.  v. 
[itehell  (K>.)  426. 

I  42.  Where  the  Secretary  of  State,  as  an- 
thoriaed  by  Ky.  8t.  «  586  (Busaeira  St  |  2175). 
ordered  a  bank  to  make  an  assessment  to  make 
good  tbe  impainnent  of  the  capital  stock,  the 
board  of  directors  held  anthoriiea  to  make  a  by- 
law giving  the  bank  a  lien  on  atock  for  nonpay- 
ment of  the  aaeeMments.— Corbin  Banking  Co. 
T.  MitdwU  (Ky.)  426. 

I  48.  A  pledgee  of  bank  stock  not  being 
bound  to  i>ay  an  assessment  levied  to  make 
good  an  impairment  of  tbe  capital  stock  of  the 
bank  may  surrender  stock  and  relieve  himself 
from  liability.— Corbin  Banking  Co.  v.  Mitchell 
(Ky.)  42a 

S  4a  Stockholders  of  a  bank  held  to  tato 
and  hold  the  stock  subject  to  the  burdens  im- 
poeed  by  Ky.  St  S  686  musseirs  St  i  2175).— 
Corbin  Banking  Co.  t.  Mitchell  (Ky.)  426. 

I  43.  The  capital  stock  of  a  bank  is  a  trust 
fund  for  the  benefit  of  depositors  and  credltohL 
—Corbin  Banking  Co.  v.  Mitchell  (Ky.)  426. 

I  43.  Under  Ky.  St.  |  586  (Russell's  St  | 
2175).  the  Secretary  of  State  held  invested  with 
discretion  to  determine  tbe  amount  of  an  as- 
Bpfnment  to  make  good  an  impainnent  of  the 
rapital  stock  of  a  bank,  and  bis  action  will  not 
be  dlstarbed  unless  tbe  discretion  has  been 
abnsed.— CorUn  Banking  Co.  t.  Mitchell  (Ky.) 
420. 

no  taM»lT«Mer  uid  DlaMklnil«B* 

I  77.  A  depositor  of  an  Insolvent  bank,  of 
-which  he  Is  a  stockholder,  may,  when  sued  fur 
dividends  wrongfully  paid  to  him  by  the  bank, 
set  off  against  the  claim  the  amonnt  of  his  de- 
posit.—Reid  Owensboro  Saringa  Bank  & 
Trust  Go.  (Ky.)  1026. 

m.  ruNOTxom  axd  deauhos. 

(B)  Repr«««mta<loii   of  Baalc  by  Oflleon 
and  Aveata. 

I  109.  Notes  executed  to  a  cartier  of  a 
bank  held  not  vt^d,  under  Rev.  St.  1809.  {  12^ 
(Ann.  St.  1906,  p.  1054),  forbidding  certain 
arts  by  the  cashier,  nnless  authorised  by  direc- 
tors.- I)onneU  t.  Miller  (Ma  App.)  1101. 

I  110.  A  cashier  of  a  bank,  holding  notes 
and  chattel  mortgage  as  trustee,  held  a  proper 
party  to  bring  replevin  for  tbe  chattels  under 
authority  Id  the  mortgage.— Donnell  v.  Miller 
(Mo.  APD.)  IIW. 

(C)  I>«p««l«a. 
ForgeiT  of  diecks^  see  Forgery. 
Gamisliiiieiit  of  deposits,  see  Garaiahment,  H 
56,  164. 


I  134.  A  bank  xeceivlog  a  deposit  credited 
to  the  depositor,  followed  by  the  word  "agent," 
held  not  authorised  to  apply  the  fond  to  its 
own  benefit  under  his  autbori^  when  It  be- 
longs to  others.— Silsliee  State  Bank  t.  French 
Market  Grocery  Co.  (Tcs.)  465. 

I  138.  A  bank  receiving  a  deposit  credited 
to  tbe  depositor,  followed  by  the  word  "agent," 
held  required  to  treat  tbe  depositor  as  owner 
and  to  par  checks  properly  drawn.— Sitsbee 
State  Bank  t.  Fxendi  MaAet  QxoceiT  Co. 
CTex.)  465. 

IV.  VATIOXAZi  BAJKS. 

i  261.  The  repayment  of  a  loan  made  Ifi  ex- 
cess of  the  amount  allowed  under  national 
banking  act  cannot  be  defeated  by  the  borrower 
pleading  soch  act— Blcheaon  t.  National  Bank 
of  Mena  (AiL)  918.  • 


TI.  LOAV,  TRUST.  AHD  nrVBRMBNT 

i  316.  A  loan  company  held  not  entitled  to 
become  a  sarelT  under  tbe  proviaions  of  its 
charter.^RicheBon  t.  National  Bank  ot  Mena 

(Ark.)  918. 

BAR. 

Of  action  by  former  adjudicattoo,  see  Judg- 
ment H  551-627. 
Of  dower,  see  Dower,  {  40. 

BARROOMS. 

See  Intoxicating  Liquors. 

BARTER. 

See  Exchange  of  Property. 

BATTERY. 

See  Aaunlt  and  Battery.  • 

BAWDY  HOUSE. 

See  Disorderly  Hooae. 

BENEFICIAL  ASSOCIATIONS. 

Matters  relating  to  eoiporationa  or  aasociatlons 
in  general,  see  Asaocfatitnu. 

Mntual  benefit  insnrance  aasociattoii,  sea  In- 
surance, H  685-826. 

{  10.  A  member  of  a  beneficial  assocladon 
held  not  entitled  to  an  injuaction  restraining 
the  order  from  refusiog  him  the  privileges  oE 
membership;  he  not  having  appealed  to  the 
Grand  Division  of  tbe  order  as  he  was  entitled 
to  do.— Crutcher  v.  Blaster  Division,  No.  321. 
of  Order  ot  Railway  Oondoctors  oiE  America 
(Mo.  App.)  307. 


BENEFICIARIEl 


Of  tmst.  aee  Tniats. 


Acceptance,  ground  of  ratification  of  acts  of 
Prii 


BENEFITS. 

ind  of  ratifica 
agent,  see  Principal  and  Agent.  |  171. 

BENEFIT  SOCIETIES. 

See  Insurance,  H  695-826. 

BEQUESTS. 

See  Willa. 
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BEST  AND  SECONDARY  EVIDENCE. 

See  CrbniiuU  Law,  {  89S;  Sridenoek  ||  1S8- 
171. 

BETTERMENTS. 

In  general,  see  IinprOTeineDta. 

Gompensadon  for  improTementB  in  ejectment, 
Bee  Ejectment,  |S 

Improvement  of  bighwafB,  see  Highways,  S  113- 

Liens  for  improTements  on  real  estate,  see  Me- 
chanics' Liens. 

Public  improvements,  see  Bridges,  |  12;  Hlgh- 
^^r^^Iitnea;  Hmdcipal  iScapbntuni,  If 

BETTING. 

See  Gaming. 

BILL  OF  EXCEPTIONS. 

See  Criminal  Law,  H  1090-lOM;  Ezeeptiffiu^ 
Bill  of. 

BILL  OF  INTERPLEADER. 

Bee  Interpleader. 

BILL  OF  RIGHTS. 

See  Oonstitutlonal  Law. 

BILL  POSTERS. 

License,  see  Licenses,  H  7>  U* 

BILLS  AND  NOTES. 

Forgery,  see  Forgery. 

Payment  of  debts  in  peneral  by  bill,  note,  or 
check,  see  Payment,  I  17. 

To  bank  officer  or  agent,  see  Banks  and  Bank- 
ing, 1,100. 

I.  BEQVISZTE8  AND  VALIDZTT. 

(A)  F«ra  ftud  Contents  of  Bill*  of  Hx- 
ebanve,  Diwfts,  Cbeolu.  Bad  Orders. 

What  law  gorems  limitations  affectine  biUa 
or  notes,  cee  limitation  of  Actions,  |  2. 

(SO  TaUdUr. 

Note  to  hank  cashier  withont  anthoiity  of  dl- 
rectwa,  we  Banks  and  BaaUnr,  |  109. 

XI.  OOmTBVOTZOXAllDOPERATXOK. 

SdpnlatioB  in  noCt  for  attorney's  feci  u  Uq- 
uidated  damages,  see  Damages,  |  78. 

I  117.  A  note  not  specifying  place  of  pay- 
mmt  held  payable  in  the  state  where  executed 
and  discounted.— German  Nat  Bank  ¥.  Zimmer 
(Kj.)  1028. 

nr.  MODindATioir,  kbhewax,  axd 
BBfoisnov. 

Bxtenaion  of  time  for  payment  as  discharge  of 
surety,  see  Principal  and  Surety,  I  lOS. 

V.  BIOHTB  AKB  liabilities  ON  IN- 

DORsracEirr  or  tbansfeb. 

(A)  iBdoraement  Before  DellTery  to  or 
Transfer  by  PHyee. 

I  241.  Under  Ky.  St.  S  481  (RuBseirs  St.  | 
IWl)  persons  indorsing  a  note  before  delivery 
hftd  to  be  assignors.— DotBon  v.  Owal^  (Ky.) 
1087. 

I  2S4.  A  promise  by  the  Indorser  of  a  note, 
liable  as  an  asrignor  to  renew  the  note,  held 
without  eonsideradon.— Dotson  t.  Owsley  (Ky.) 
3037. 


I  254.  Indorsers  of  a  note,  where  liable  un- 
der Ky.  St  I  481  (RoBseU's  St  S  1707)  as  mm- 
signoie,  held  diachaned  by  failure  tn  bnttf  salt 
on  the  note  at  the  ffrst  term  after  matnnty  of 
the  aotfer— Dotson  t.  OwiOey  (Ky.)  1087. 

I  256.  A  diange  of  the  name  of  the  payee  in 
a  note  without  the  consent  or  knowledge  of 
the  accommodation  Indorser  relieved  him  turn 
liablUtr.— Wllsdn  t.  WeU  (Tex.  CXt.  App.)  Ml. 

(B)  Indorsement  tor  Tmnater. 

{  267.  meet  of  blank  indorsement  on  a  note 
defined.— Walcott  v.  Carpenter  (Tex.  Civ.  App.) 
961. 

I  280.  A  contract  of  gnaranty  and  indorse- 
ment of  a  note  distingnlshcd.— Walcott  t.  Ou^ 
penter  (Tex.  Civ.  App.)  9S1. 

OD)  Bonn  FIdo  Pwehasera. 

I  866.  One  exeenting  a  note  while  insane  i* 
not  liable  thereon,  even  in  tiie  hands  of  u  in- 
nocent person.— Barnes  V.  McOartliy  (T^  Qt. 
App.)  85. 

i  373.  Wbe*e  a  maker  of  a  note  was  Inlla- 

enced  to  execute  It  for  an  excessive  amoant 
through  undne  Influence,  an  Innocent  purchaser 
may  recover  the  full  amount  of  the  note.— 
Barnes  v.  McCarthy  (Tex.  Civ.  App.)  86. 

TH.  FATMEMT  AMD  DHOKABOB. 

Payment  of  checka  by  bank,  aee  Banka  and 

Banking,  |  ISa 
Payment  of  debts  fn  general  1^  bill,  note,  or 

check,  see  Payment,  i  17. 
Tender  <d  payment,  aee  Tender,  1 12. 

Tm.  AGTiom. 

Admlaalons  In  pleading  see  I^eading,  f  36. 

Judgment  on  note  as  bar  to  action  on  contract 

of  sale,  see  Judgment,  |  585. 
imitations,  see  limitation  of  ActioDs.  ff  2,  28. 
Stipnlatlon  in  note  for  attorney's  fees  aa  liq- 

oldated  damages,  see  Damages,  S  7& 

I  468.  In  an  action  on  a  due  UU  an  aUege* 
tion  fn  the  petition  that  defuidanta  executed 

and  entered  into  said  writing,  a  copy  of  whirb 
is  set  out,  held  to  import  a  delivery.— Santa  F^, 
L.,  E.  &  P.  Land  ft  Trust  Co.  v.  Oumley  (Tex. 
av.  App.)  889. 

I  467.  The  allegationa  in  a  petition  for  re- 
covery upon  a  dae  bill  JkeM  samdent  to  show 
that  plaintiff  was  tbe  owner,  etc. — Santa  L., 
E.  ft  P.  Land  &  Trust  Co.  v.  Cumley  (Tex.  Civ. 
App.)  889. 

I  606.  In  an  action  on  a  note  alleged  to 
have  been  procured  by  undue  infiueuce,  certain 
evidence  held  admisaible  on  the  issue  of  nndne 
influence.— Barnes  v.  UcCarthy  ^ex.  Civ. 
App.)  86. 

I  505.  In  an  action  on  a  note  bronght  by 
an  Indomee  against  the  executor  of  the  maker 
who  made  the  payee  a  party,  certain  evidence 
held  admissible  on  the  issue  between  the  vx- 
ecutor  and  the  maker.— Barnes  T.  McOarUn- 
(Tex.  Civ.  App.)  KS. 

I  606.  In  au  action  on  a  note  given  by  a 
client  to  his  attorney  for  services  rendered,  cer- 
tain evidence  held  admisBlble  on  the  lasne 
whether  the  charges  were  excesslTe.- Barnes  t. 
McCarthy  pieju  CIt.  App.)  SO. 

I  518.  Evidence  In  aa  actimi  npon  a  turn* 

negotiable  note,  defended  on  the  ground  of  a 
want  of  consideration,  %M  sufficient  to  sustain 
a  Judgment  for  the  plaintiff.— Bansendorf  v. 

Pollman  (Mo.  App.)  2^ 

I  634.  Evidence  of  payment  of  attoniey*B 
fees  belli  sufficient  to  authorise  allowance  there- 
for in  an  action  tor  balance  of  note  after  sale 
under  deed  of  trost.- Haasell  t.  Steinmann  CTex. 
Civ.  App.)  94& 
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S  534.  Though  a  note  i^ro-rides  for  ettoniej's 
fees,  held,  none  can  be  included  in  th«  iuag- 
ment  in  the  absence  of  evidence  of  panaent 
thereof,  or  oontiact  therefor.— Hasaell  T.  Stein- 
mann  (Tex.  Civ.  App.)  d4& 


BOARDS. 


tion,  i 


BONA  FIDE  PURCHASERS. 

Of  bills  or  notM,  SM  BUb  and  NotM,  ||  SOO- 

373. 

Of  real  pnvertT  In  fenenl,  aet  Vendor  and 
PaidiaMr.  » 

BONDS. 

Sureties  on  bonds,  see  Principal  and  Surety. 

Bon4»  for  performance  of  dutiet  of  trtut  or 

office. 

See  Guardian  and  Ward,  H  173-177. 

Bonda  M  judicial  proceedings. 
See  Attachment.  {  350;  InjuDCtioo,  |  252;  Re- 
plevin, I  124. 
Appeal  or  writ  of  error  in  general,  see  Appeal 
and  Error,  f  1234;  Crimioal  Law,  1  lOrU; 
Justices  of  the  Peace,  8  159. 

BOOKS. 

Of  partnershii^  mandamns  to  control  discretion 
of  court  in  enforcing  right  of  Inspection,  see 
Mandamus,  S  40. 

BOOKS  OF  ACCOUNT. 

Competency  as  evidence,  see  Evidence,  |  854. 
Insp«ction  by  partner,  see  Partnership,  |  80. 

BOROUGHS. 

See  Municipal  CoriMtatioos. 

BOUNDARIES. 

See  Schools  and  School  Districts,  H  30-40. 

I.  DE80RIPTIOH. 

%  8.  Where  boundaries  to  certain  patents 
'n  ere  merely  "call  lines,"  not  run  on  the  ground, 
and  contained  mistakes,  it  wag  the  duty  of  ttie 
eonrt  to  correct  the  same,  giving  to  marked  cor- 
ners controlling  force  over  other  evidence.— 
Koss  WetseU  &  Co.  v.  Mountain  Oil  Co.  (Ky.) 
1040. 

BOYCOTT; 

In  general,  see  Conspiracy,  |  & 

BRANDS. 

Failure  to  record  cattle  brand  as  affecting  va- 
lidity of  gift  of  animals,  see  Oifts,  |  la 

BREACH. 

Of  conditions  of  insurance  policies,  see  Insur- 
ance, SI  823-370,  723. 

Of  contract  in  general,  see  Contracts,  U  278- 
31& 

Of  contract  of  lease,  see  Landlord  and  Tenant, 
S  48. 

Of  contract  of  sale,  see  Sales,  |  164;  Vendor 

and  Purchaser,  H  14S~17& 
Of  contract  to  many,  see  Breach  of  Marriage 

Promise. 

Of  warranty  In  insurance  policy,  see  Insurance, 
f  723. 


BREACH  OF  MARRIAGE  PROMISE. 

S  10.  Where  defendant,  before  the  time  set 
for  bis  marriage  to  plaintiff,  has  married  anoth- 
er, and  BO  put  it  out  <ME  his  power  ts  marry 
wuntllf,  she  then  has  a  right  to  bring  anit— 
Bracken  t.  Dinning  (K:y.)  '4£5. 

I  15.  An  action  on  a  breach  of  promise  to 
marry  cannot  be  maintained  unless  the  contract 
of  marriage  was  made  or  confirmed  witliin  a 
year  before  the  filing  of  the  suit.— Bracken  v. 
Dinning  (Ky.)  425. 

I  18.  Evidence  of  plaintifTs  t>ad  character 
five  years  before  in  another  state  Aeld  incom* 
petent  in  an  action  for  breach  of  promise  to 
marry.— Bracken  t.  Dinning  (Ky.)  425. 

!  23.  In  an  action  for  breach  of  a  mar- 
riage  promise,  evidence  held  sufficient  to  sus- 
tain a  verdict  for  plaintUf.— Bracken  t.  Din-> 
niug  (Ky.)  425. 

BREACH  OF  THE  PEACL 

See  Assantt  and  Battery,  ||  54-96. 

BREAKING. 

As  element  of  bn^aiy,  see  Bnr^zy,  1  9. 

BRICKLAYERS. 

As  fallow  aervants  of  carpenten,  see  Master  and 
Servant,  |  100. 

BRIDGES. 

Z.  ESTABUSHMEWT,  COW STRPOTIOlt, 
AND  MAINTENANCE. 

Act  ^ving  bridge  assessment  priority  over  mort- 
age as  impairing  obligation  of  contract,  see 
Constitutional  Law,  |  161. 

I  12.  A  bridge  may  be  made  the  subject  of-  a 
local  improvement  to  be  paid  for  by  local  as- 
sessment on  property  specially  benented.— Sblb- 
ley  V.  Ft.  Smith  A  Van  Buren  Dist.  (Ark.)  444. 

^  12.  Const,  art.  7,  |  28,  conferring  exclusive 
original  Jurisdiction  over  bridges  on  the  county 
court,  held  not  to  render  invalid  the  act  of  1900 
(Laws  1009,  p.  325)  creating  an  Improvement 
district  for  toe  construction  of  a  bridge  over 
a  navigable  river  between  two  counties.— Shib- 
ley  v.  Ft.  Smith  &  Van  Buren  Dist.  (Ark.)  444. 

S  12.  The  act  of  1000  (Laws  1000,  p.  325), 
creating  an  improvement  district  for  the  con* 
stnicHon  of  a  brfdgs  over  a  navlgaUe  river  be- 
tween two  counties,  Iwld  not  inralid. — Shlbl^r 
r.  Ft.  Smith  A  Van  Bnren  Dist  (Ark)  444. 

{  12.  The  act  of  1900  (Laws  1900,  p.  325), 
creating  ao  improvement  district  for  the  con- 
Rtructisn  of  a  bridge,  aud  providing  in  section 
7  (page  332)  for  the  assessment  of  benefits, 
held  not  invalid  as  violating  the  rule  of  niii- 
fonnity  of  assessments  for  taxation.— Shibley 
V.  Ft.  Smith  &  Van  Buren  Dist  (Ark.)  444. 

%  12.  The  act  of  1909  (Laws  1909,  p.  323), 
creating  an  improvement  district  for  the  con- 
Btraction  of  a  bridge,  held  to  authorise  a  bridge 
for  the  use  of  the  general  public  and  for  a  part 
thereof  for  public  utility  corporations  for  hire. 
— Siiibley  v.  Ft.  Smith  &  Van  Bnren  Dist. 
(Ark.)  444. 

%  12.  The  constitutional  requirement  of  uni- 
formity and  eauality  of  assessment  for  taxa- 
tion held  complied  with  when  assessments  are 
imposed  equally  on  ail  standing  in  like  relation. 
-HBhlbley  v.  Ft.  Smith  A  Tan  Buren  Dist. 
(Ark.)  444. 

i  12.  The  Legislature,  creating  an  improve- 
ment district  for  the  construction  of  a  bridge^ 
held  antliorised  to  assess  the  cost  proportioii- 
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■tely  on  the  lands  of  the  district  accordlag  to 
the  legislative  estimate  of  beneSta— Shible;  v. 
FL  Smith  &  Van  Buren  Dist  (Ark.)  444. 

I  12.  UDder  the  act  of  1909  (Laws  1909, 
p.  825),  the  determJoatlon  of  the  commissionera 
on  the  sufflcienc;  of  petitions  for  the  improve- 
ment held  conclusive.— Sbibley  t.  Ft  Smith  & 
Van  Baren  Dist  (Ark.)  444. 

I  12.  Under  the  Constitatioii,  the  consent  o{ 
a  maloritr  In  value  of  the  property  holden 
held  jurisdictional  as  to  proceedings  for  as- 
sessments for  iocal  improvements  except  for 
improvements  ontside  oi  cities  and  towns.  In 
which  the  Learislature  may  provide  otherwise. 
— Shibley  t.  Ft.  Smith  ft  Van  Bnren  Dist 
(Ark.)  444. 

n.  xsoirx.ATxoN  aks  use  fob 

TRATIX. 

Instructions  on  weight  of  evidence  in  actions  for 
injuries  on  bridge,  see  Trial,  {  194. 

Uabilltr  for  Injnries  to  pedestrian  <hi  railroad 
bridge,  see  Ballroads.  t  &76. 

f42.  Where  a  licensee  is  injured  by  the 
ling  of  a  bridge  and  the  proximate  cause  of 
its  fall  is  the  pressure  from  the  dump  pile  on 
the  piers,  the  one  in  control  is  nevertheless  lia- 
ble If  by  reasonable  care  he  could  have  learned 
of  Boca  pressure. — Weatherford  Machine  & 
Foandiy  Oo.  v.  Pope  (Tax*  Cir.  App.)  603. 

I  44.  A  licensee  on  a  bridge,  who  was  injur- 
ed by  Its  fell,  held  not  guilty  of  contributory 
negligence  though  be  concentrated  stock  around 
him,  and  not  barred  because  fall  occurred 
through  pressure  of  the  dump.— Weatherford 
Machine  A  Foundry  Co.  v.  Pope  <Tez.  Civ. 
App.)  5087 

I  46.  In  an  action  against  a  bridge  com- 
pany' for  injuries  received  while  on  its  bridge, 
petition  held  defective. — Weatherford  Machine 
h  Foundry  Go.  t.  Pope  CTez.  Clr.  AppO  003. 

BRIEFS. 

On  appeal  or  writ  of  etxor,  see  Appeal  and  Br- 
ror,  H  76e-778. 

BROKERS. 

n.  EMPLOTKEHT  AlTD  AUTHOaXTT. 

i  8.  In  an  action  on  a  check  drawn  In  plain- 
tiff's favor  ta"  defendant  brokerage  company 
for  stock,  which  plaiutifl  claimed  was  sold  di- 
rectly to  defendant,  bat  which  it  claimed  it 
merely  sold  for  plaintiff,  and  by  mistake  ac- 
counted to  plaintiff  for  the  proceeds  of  a  more 
valuable  stock  of  a  similar  name,  evidence  held 
not  to  show  a  contract  in  accordance  with  the 
claim  of  either  party,  which  would  not  reason- 
ably admit  of  two  different  interpretations.— 
Thompson  v.  National  Bank  of  Commerce  (Mo. 
App.)  27. 

f  8.  Ib  an  action  on  a  check  drawn  In  favor 
of  plaintiff  by  defendant  brokerage  company 
for  stock  claimed  to  have  been  sold  to  it  by 
plaintiff,  evidence  held  to  show  that  the  broker- 
age company  did  not  intend  to  buy  the  stock 
from  plaintiff,  but  merely  to  sell  it  for  him. — 
Thompson  V.  National  Bank  of  Commerce  (Mo. 
App.)  ^7. 

IV.  OOMPEN8ATIOR  AKD  UEH. 

I  57.  A  broker  employed  to  procure  a  lessee 
held  not  entitled  to  a  commission  on  a  sale  of 
the  property  arranged  solely  between  the  lessee 
found  and  the  owner. — Evertsou  v.  Warrach 
(Tel.  Civ.  App.)  514. 

{  61.  Plaintiff,  in  an  action  for  compensation 
for  services  as  a  broker  in  procuring  a  purchas- 
er for  land,  who  had  by  writ  of  attachment  de- 


feated the  sale,  held  not  to  have  a  right  of  ac- 
tion.—Rogers  V.  HcMillen  (Tex.  Civ.  App.)  S53. 

I  63.  Real  estate  agent  held  entitled  to  com- 
mission.—Poeten  V.  HUl  (Ark.)  1001. 

V.  AOTIOMS  FOB  OOMFEiraATIOH. 

Admissibility  of  declarations  of  acent,  see  Prin- 
cipal and  Agent,  |  122. 

I  82.  A  petition.  In  an  action  to  reeover  ooin- 
peosatlon  for  eervices  aa  a  broker  In  a  lale  ot 
land,  held  not  sustained  bj  the  proof.— Ztonen 
V.  McMillen  (Tex.  Civ.  App.)  SB&. 

i  88.  In  an  action  on  a  contract  to  pay 

Elaintiff  a  certain  commission  for  purchasing 
ind,  part  to  be  paid  when  the  lands  were  turn- 
ed in  and  the  remainder  when  they  were  snr- 
veyed  and  the  good  title  shown,  whether  de- 
fendant had  a  reasonable  time  before  the  suit 
to  survey  certain  lands  purchased  by  plaintiff 
and  procure  deeds,  etc.,  held  a  Jury  question. 
— Asher  T.  Asher  (Ky.)  415. 

S  88.  In  an  action  for  brokei'i  conunissions 
for  making  an  exchange  of  land,  whether  there 
ever  was  a  meeting  of  minds  with  reference  to 
the  exchange,  and  whether  defendant  B.  waa 
Justified  in  refusing  to  complete  it,  and  also  as 
to  the  amount  agreed  to  be  paid  t^lntiff  aa 
t-ommlMiona.  Aettf  for  the  Jnnr^-Stockton  t. 
Grow  (Tox.  OIt.  App.)  952. 

BROTHEL 

See  Disorderly  House. 

BUILDING  CONTRACTS. 

Liens  for  labor  and  materials,  aee  HechaiUos* 

Liens. 

Payment  of  liens  aa  condition  of  delivery  of 
deed  delivered  in  escrow,  see  Bsccowi^  |  IK 

BUILDINGS. 

FIxtores,  see  Fixtures. 

Lien  for  constructitHi  or  repair,  aee  Medianics* 
lAeaa. 

Restmlnins  Temovnl,  lee  Injimctiont  {|  22S,  228L 

BURDEN  OF  PROOF. 

In  civil  tctlons,  see  E^denca,  J  91. 
In  criminal  prosecutions,  see  Criminal  Law,  I 
329. 

BURGLARY. 

X.  OFFEHBES  AND  BEBFOimBXUTT 

THEBEFOB. 

S  3.  The  essential  Ingredient  of  burglary  is 
the  felonious  entry,  and  the  iut«it  may  be  to 
commit  any  felony.— Polk  r.  State  (Tex.  Cr. 

App.)  134.  _ 

!  9.  To  constltnte  the  crime  of  burglary  at 
night,  an  actual  breaking  b  not  required,  but 
only  an  entry  by  force,  auch  as  opening  a  clocrd 
door,  whether  latched  or  not — Jones  v.  State 

(Tex.  Cr.  App.)  476. 

I  10.  The  ownership  of  goods  within  a  build- 
ing alleged  to  have  been  broken  into  held  not  an 
essential  element  of  burglary  In  the  Kcond  de- 
gree under  Rev.  St  1009,  I  4520.— State  v. 
Lackey  (Mo.  Sup.)  602. 

XI.  PBOSEOXmOK  AHD  PITHISHMEIIT. 

Compelling  accused  to  crlmhiate  himaelf,  mc 
Criminal  I^w,  8  303. 

5 28.  There  la  no  fatal  variance  between  an 
ictment  alleging  that  accused  entered  the 
liouse  of  proRecutor  with  intent  to  steal  his 
personal  property  and  the  evidence  that  ac- 
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cosed  stole  oropertT  of  a  member  of  his  family. 
—Polk  T.  State  (Tex.  Cr.  App.)  134. 

i  46.  On  a  trial  far  buiglaiy,  a  charge  on  ex- 
idanation  of  recently  atolea  property  la  only 
applicable  where  the  explanation  ia  offered  when 
the  title  or  poBseseion  of  the  property  is  flret 
Queationed.— Jones  v.  State  (Tex.  Cr.  App.)  476. 

i  46.  On  a  trial  for  burglary,  an  instruction 
MM  not  ground  for  reversal  in  view  of  the  oth- 
er Inatmetions^-Jones  v.  State  (Tex.  Or.  Ai^) 
47& 

I  46.  In  a  trial  for  burglary,  where  the  de- 
fendant has  given  evidence  to  explain  the  pos- 
session of  tiie  stolen  articlea,  a  charn  vpon  this 
defense  should  have  been  given^Whlto  State 
(Tex.  Cr.  App.)  772. 

BUSINESS. 

Carrying  on  business,  by  foreign  corporations 
In  general,  see  Corporations,  f  642. 

Conspiracy  to  injure  in  business,  see  Conapiracy, 
S  & 

license  taxes  for  occupations,  see  Licenses,  U 
6-11. 

Presumptions  as  to  r^larity  of  course  of  bosl- 
ness,  see  EMdence,  {  09. 

BYSTANDERS. 

Authority  to  ^gn  bill  of  exceptions,  see  Sseep- 

tions,  Bill  <^  f  64. 
Sununoning  as  jurors,  see  Jury,  |  72. 

CALENDARS. 

Compatation  of  time,  see  Time. 

CALLS. 

In  patoits,  see  Boundaries,  |  8. 
On  unpaid  subscriptions  to  corpotata  ntotSk,  aee 
Corporations,  1  Sd, 

CANCELLATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

Heaisay,  see  Evidence,  I  817. 

Instmctions  ignoring  usnes  or  evidence,  see 

Trial,  t  2S3. 
Requesta  for  instructions,  see  Trial,  |  256. 
Setting  aside  transfer  in  fraud  of  creditors  or 

subsequent  purchaseis,  see  Fraudulent  Con- 

Teyances,  H  206-31S. 

CAPITAL 

Corporate  capital  In  general,  see  Gorpoxatlons, 
M^6-12l.  •        •  »~  . 

CARELESSNESS. 

See  Negligence. 

CARNAL  KNOWLEDGE. 

See  Adoltexy;  Rape;  Seduction. 

CARPENTERS. 

Bricklayers  as  fellow  servants  of  carpenters,  see 
Master  and  Servant.  1 196. 

CARRIERS. 

As  empl<^en,  see  Master  and  Servant 

Authority  of  conductor  to  malce  contract  of  em- 
ployment, see  Principal  and  Agent,  i  102. 

Construction,  regulation,  and  opeiauon  rail- 
road In  general,  see  Railroads. 

CoDstmctlon,  regulation,  and  operation  of  street 
railroads  in  general,  see  Street  Railroads. 

Construction,  regulation,  and  operation  of  tele- 
graph and  telephone  lines,  see  Telegraphs  and 
Telq;>bones. 


I.  OONTBOI.  AMD  BEOUUiTIOir  Or 
OOMMOir  OABBXEBS. 

Statutory  and  municipal  regulation  of  xallzoads 
in  general,  see  Railroads,!  2S6. 

(A)  In  Oener«l. 

Confiscation  of  property  1^  act  regulating  rates, 
see  Eminent  Domain,  {  2. 

Deprivation  of  proper^  without  due  process  of 
law  see  CcmsUtntional  Law,  {  298. 

Judicial  power  to  determine  reasonableness  of 
rates,  see  GoDstitational  Law,  {  70. 

Ltability  for  violation  of  Uqnor  laws  1^  trans- 
portation of  liquors  as  banage,  see  Intnicat- 
ing  Uquois,  {  138. 

Self -executing  constitutional  iHOTlsioni^  see  Oon- 
stitntional  Law,  1  32. 

Subject  and  title  of  act  to  prevent  discrimina- 
tion, see  Statutes,  { 113. 

I  2.  Act  April  1,  1872  (Laws  1872.  p.  69). 
adopted  after  adoption  of  the  Missouri  Consti- 
tution of  1865,  and  constitational  thereunder, 
held  not  invalidated  by  (^onst.  1876,  art  12,  || 
12.  14  (Ann.  St  1906,  p.  306).— McGrew  v.  Mis- 
souri Pac  Ry.  Co.  (Mo.)  1076. 

I  2.  Act  April  1.  1872  (Laws  1872,  p.  69). 
relating  to  discriminations  by  railroads,  Xetd 
not  repealed  as  to  a  short-haul  provision  by 
Laws  Extra  Sess.  1887,  p.  17,  t  4  (Rev.  St. 
1899.  I  1184  [Ann.  St.  1906.  p.  97M).— MeOrew 
V.  Missouri  Fkc  Ry.  Co.  (Mo.)  1076. 

S  2.  Hie  difference  In  penalties  prescribed 
by  Act  April  1.  1872  (Iaws  1872.  69),  and 
by  Lews  Extra  Sess.  1887,  p.  17,  I  4  (Rev. 
St  1899,  {  1134  [Ann.  St  1006,  p.  976]),  held 
not  to  wotfc  a  repeal  of  the  former  act  by  the 
latter  one.— -McGrew  t.  Missouri  Pac  By.  Co. 
(Mo.)  1076. 

I  12.  The  regulation  of  railroads  Is  within 
ae  legislstive  power  of  the  states,  end  rates 
fixed  by  the  Legislature,  except  for  coastitution- 
al  or  statutory  provisions  so  authorizing,  cannot 
be  adjudeed  extortionste  by  the  courts. — Mc> 
Grew  V.  Missouri  Pac.  Ry.  Co.  (Mo.)  1076. 

IX.  OABBIAOZ  OF  OOOIMI. 
(B»  Delar  Ik  Ti«BBpoFt»ti«n  o»  DellTwr* 

Instructions  assuming  fscts  In  action  for  delay 
in  transportation,  see  Trial,  |  191. 

{F)  Iioss  •!  or  IbJvit  t*  Ctoo^. 

t  131.  In  an  action  against  a  carrier  for 
dsmages  to  pemonal  property  in  transit,  if  the 
carrier  wishes  to  contend  that  the  wholesale 
Bud  not  the  retail  price  of  the  property  should 
govern  in  fixing  the  amount  of  damages,  facts 
supporting  such  contention  should  be  smcially 
pleaded.— Houston  &  T.  C.  R.  Co.  v.  Barden 
(Tex.  Civ.  App.)  83. 

J\  134.  In  an  action  for  the  value  of  eotttm 
eged  to  have  been  delivered  to  defendant  com- 
pany for  shipment  evidence  Held  to  support  a 
verdict  for  defendant— Smith  v.  St  Louis  ft  S. 
F.  B.  Co.  (Ark.)  926. 

(G)  C«rrlep  as  WareIt«iisemM. 

t  140.  Under  Sayles'  Ann.  Civ.  St.  1887, 
art  324,  a  final  carrier  holding  goods  for  deliv- 
ery as  a  warehouseman,  and  taxing  reasonable 
care  to  protect  them,  is  not  liable  for  their  val- 
ue if  lost.— San  Antonio  ft  A.  F.  Ry.  Co.  t. 
Winn  (Tex.  dr.  App.)  972. 

(H)  UaltisflOB  of  Llabllltr. 

S  164.  A  contract  of  carriage  limiting  the 
liability  of  the  carrier,  regardless  of  actual 
loss,  must  be  based  on  a  consideration. — Bums 
V.  (Chicago.  R.  I.  ft  P.  Ry.  Co.  (Mo.  App.)  1. 

(D  Coaneetlnsr  Carrlen. 

I  177.  Connecting  carriers  held  both  liable 
for  Injury  to  a  shipment  on  a  through  bill 
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of  lading.— Hoast(m,  E.  &  W.  T.  Kj.  Co.  t. 
Waltman  (Tex.  Civ.  App.)  518. 

I  185.  The  presumption  that  goods  shipped 
over  connecting  carriers  and  damaged  in  tran- 
sit were  damaged  through  the  fault  of  the  last 
carrier  held  not  operative  until  the  shipper  has 
proved  that  the  goods  were  in  good  order  when 
ahlpped.— Texas  Cent.  Ey.  Co.  v.  Barr  (Tex. 
Civ.  App.)  971. 

i  185.  In  an  action  for  danuges  to  goods 
wpped,  eridence  held  insnfflcient  to  show  that 
at  tne  time  of  delivery  to  the  initial  carrier 
they  were  In  good 'order.— Texaa  Cent  By.  Co. 
v.  Barr  (Tex.  Civ.  App.)  971. 

I  185.  Where  a  fin%I  carrier  delivers  goods 
to  the  shipper  in  a  damaged  condition,  it  has 
tlie  bnrdeo  of  proof  to  show  that  the  goods  were 
damaged  wtien  it  received  them.— San  Antonio 
ft  A.  P.  By.  Co.  T.  Winn  (Ter.  Civ.  App.)  872, 

<J)  Cbararea  and  Ueitlli 

I  107.  Under  Bev.  St.  I89r>.  art.  327  et  seq.. 
ft  railroad  aMupany  lua  the  lisbt  to  carry  goods, 
"which  are  to  oe  sold  for  freight  charges,  to  a 
ventral  point  and  sell  them  there,  and  does  not 
have  to  sell  them  at  the  point  of  destinafton.— 
Slayden-Kirksey  Woolen  Mill  v.  Houston  &  T. 
C.  B.  Co.  (Tex.  Civ.  App.)  77. 

(K)  IMaerlinliiAtlon  land  OT«rcharK«* 

i  199.  At  common  law,  only  unjust  difiorim- 
inations  by  carriers  are  condemned.— McGrew 
V.  Missouri  Pac.  By.  Co.  (Mo.)  1076. 

1  201.  The  question  of  whether  a  discrimina- 
tion by  a  earner  ia  nnjuat  is  for  the  court  to 
decide.— McGrew  v.  Missouri  Pac.  By.  Co.  (Mo.) 
1076. 

S  201.  In  the  absence  of  statute,  the  measure 
of  damages  for  violation  of  Const.  187r>,  art.  12, 
f  12  (Ann.  St  1900,  p.  300).  relating  to  rates 
of  carriers,  held  to  be  the  amount  of  the  excess 
charged  for  a  haul  over  a  shorter  distance  than 
that  charged  for  a  haul  over  a  longer  distance. 
—McGrew  v.  Missouri  Pac.  Ry.  Co.  (Mo.)  1076. 

m.  OABBIAOE  OF  UVE  STOCK. 

I  213.  Where  delay  was  caused  by  negligence 
of  shipper,  the  carrier  held  not  liable  for  result- 
ing damagea.- Texas  &  P.  By.  Co.  v.  Yonng^ 
blood  (Tex.  Civ.  App.)  898. 

S  217.  Negligence  of  a  carrier  in  furnishing 
an  improper  car  held  not  to  l>e  waived  by  ship- 

Er's  acceptance.— Louisville  ft  N.  B.  Go.  v.  J. 
Bash  ft  Co.  (Ky.)  S53. 

I  218.  In  an  action  agaiost  a  carrier  to  re- 
cover for  Injuries  to  a  horse  in  transit,  held. 
that  the  failure  to  give  written  notice  of  the 
claim  for  damages  before  the  horse  was  re- 
moved from  the  point  of  shipment  was  no  de- 
fense to  an  action  for  the  injuries. — Bums  v. 
Chicago,  E.  I.  ft  1*.  By.  Co.  (Mo.  App.)  1. 

S  218.  In  a  contract  of  carriage,  held,  that 
the  limitation  of  liability  for  the  loss  of  goodia 
was  without  consideration.— Burna  v.  Chteago, 
fi.  I.  &  P.  Ry.  Co.  (Mo.  App.)  1. 

f  218.  In  the  absence  of  B  valid  reduced 
rate,  a  limited  liability  provision  in  a  carrier's 
contract  was  unenforceable  for  want  of  con- 
Klderatiou. — Grant  v.  Chicago,  R.  I.  ft  P.  By. 
Co.  (Mo.  App.)  311. 

{  219.  A  contract  by  a  carrier  for  transport- 
ing cattle  to  a  point  beyond  its  line  held  with- 
in Act  Cong.  June  29,  1906,  c.  3.^)91,  34  Stat. 
593  (U.  S.  Gomp.  St.  Supp.  1909.  p.  1166), 
making  initial  carriers  liable  for  negligence  of 
connecting  carriers. — Texas  Cent  By.  Co.  v. 
Hico  Oil  Mill  (Tex.  Civ.  App.)  381. 

{  210.  Where  the  initial  carrier  is  reapon- 
dble  (or  delay  in  transit  of  live  stock  to  a  cer- 
tain point  and  the  connecting  carrier  for  fur- 


ther delay,  such  carriers  are  Jointly  liable. — 
Texas  Cent.  Ry.  Co.  r.  iiico  Oil  Mill  (Tex. 

Civ.  App.)  381. 

S  224.  A  belt  line  railroad  company  held  a 
"transportation  conuiany,"  within  Laws  1905. 
c.  25,  and  liable  for  damages  caoced  bj  tbe 
handling  of  freight  on  its  own  line.— Texaa  ft 
P.  Ry.  Co.  V.  Benson  (Tex.)  118. 

I  228.  In  an  action  against  railroads  for 
damagea  throngh  delay  in  transporting  plaiD- 
tiff's  cattle,  evidence  held  to  justify  ft  verdict 
for  phiiutiff.— Texaa  Cent  By.  Go.  T.  HIco  Oil 
Mill  (Tex.  Civ.  App.)  881. 

IV.  0A3BBIAOE  OF  PAASENOEXS. 
(A)  B«l«tl«a  Dtttweem  Caniev  umA  Pm- 

I  247.  A  passenger  leaving  the  train  at  a 
station  to  buy  a  ticket  to  carry  him  beyond  tbe 
itatlon  held  not  to  cease  to  be  a  paasengcr.— 
Harkless  v.  Chicago,  B.  I.  ft  P.  By.  Go.  (Ma 
App.)  29. 

(O  P«vtonaue«  of  Comtnet  vt  Trwapcr- 
tatlOK. 

Liability  for  violation  of  liquor  laws  by  trans- 
portation of  liquors  as  baggage,  see  Intox- 
icating Liquors,  |  138. 

(D)  P«vmBal  lajwrlea* 

Instructions  ignoring  lasnea  or  evidence,  aee 

Trial,  S  253. 

I  297.  It  Is  no  defense  to  an  action  for  per- 
sonal injuries  to  a  street  car  pasaenger  by 
rounding  a  curve  at  too  high  a  speed  to  show 
that  such  speed  was  usual,  where  It  was  not 
unavoidable.— Witters  v.  Metropolitan  St.  Ry. 
Co.  (Mo.  App.)  38. 

S  ZfXi.  A  carrier  of  passengers  held  reqaired 
to  exercise  the  highest  degree  of  care  to  aafely 
transport  them,  and  to  give  them  a  reasonably 
safe  place  at  which  to  ijight— Deskina  v.  Chi- 
cago, B.  L  ft  P.  By.  Co.  (Mo.  App.)  45. 

I  808.  A  carrier  held  not  liable  for  injuries 
to  a  passenger  while  alighting  from  a  train.— 
Deskins  v.  Chicago.  B.  I.  ft  P.  By.  Cou  (Mo. 
App.)  45. 

I  SOS.  Where  the  place  to  alight  is  reascm- 
ably  safe,  assistance  by  trainmen  cannot  be 
claimed  by  a  passenger  as  a  matter  of  right — 
Deskins  v.  Chicago,  B.  I.  ft  P.  By.  Co.  (Mo. 

App.)  45. 

§  304.  One  who  gets  upon  a  train  to  assist 
another  passenger  may  assume,  without  gi\'iDS 
notice  of  bis  intention  to  get  off,  that  the  train 
will  remain  the  usual  time.— Texas  Cent  R.  Co. 
V.  Hutchfngson  (Tex.  Civ.  App.)  509. 

S  315.  Where  plaintitT  a  mail  clerk  alleges 
specific  acts  of  negligence,  be  cannot  recover 
because  of  any  other  negligence  not  alleced. 
and  he  has  waived  his  right  to  rely  upon  thf 
doctrine  of  res  ipsa  lognitar.— Mlasoan,  K.  ft 
T.  By.  Ca  of  Texas  t.  Thomas  (Tex.  Glr.  App.) 
974. 

S  317.  In  an  action  against  a  carrier  for  mis- 
conduct of  its  conductor  toward  plaintiff's  wife, 
evidence  of  prior  similar  alleged  misconduct, 
which  was  not  followed  by  the  bad  effects  al- 
leged to  have  resulted  from  the  conductor's  la- 
ter conduct,  held  admissible.— Trinity  ft  B.  V. 
Ry.  Co.  T.  Carpenter  (Tex.  (Xt.  App.)  887. 

i  318.  In  an  action  for  personal  injurica  to 
a  passenger,  on  a  street  car  caused  by  being 
violently  thrown  down  while  it  was  rounding  a 
curve  at  too  great  a  speed,  evidence  heU  to 
support  a  verdict  (or  plaJntiff.— Witten  v. 
Metropolitan  St  By.  Co.  (Mo.  App.)  38. 

!i  321.   In  action  against  carrier  for  alleced 
Bconduct  of  conductor  with  reference  to  a  de- 
mand OQ  plaintilTs  wife  for  fare  tor  her  child. 
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fnstmetion  as  to  the  duty  of  a  eondnctor  nnder 
Acts  30tb  Leg.  c.  42.  |  6,  held  Imprqperlr  re- 
fused.—Trinity  &  B.  V.  By.  Co.  T.  Ckrpeoter 
CTex.  CW.  App.)  887. 

(K)  ContrlbvtorT'  lTevHv«B»  P«mon 
lR|Dr«d. 

f  34ft.  In  an  action  agaiaBt  a  street  railway 
■company,  where  plaiotiir  claimed  that  hU  arm 
was  Testinx  on  toe  window  sill  and  through  a 
colltBioo  with  a  passing  wagon  it  waa  jarred 
outside  ot  the  car  and  there  injured,  evidence 
held  insufficient  to  ■m^rt  a  verdict  for  the 
plaintiff.— Lange  t.  Metropolitan  St  By.  Oo. 
fSfo.  App.)  81. 

i  .347.  A  passenger  on  a  street  car  is  not 
negligent  per  se  In  resting  his  arm  on  the 
irindow  sill.- Lange  t.  Metropolitan  St.  Ry.  Co. 
<Mo.  App.)  81. 

<r>  BI|«e«tOB  of  PuMBKcn  maA  iBtnden. 

i  355.  A  rule  of  a  carrier  requiring  persons 
contemplating  taking  a  train  to  first  boy  a  ticket 
held  not  to  justify  a  conductor  in  ejecting  a  per- 
son from  the  train,- Harkless  t.  Chicago,  B.  L 
■A  F.  By.  Co.  (Mo.  App.)  29. 

I  364.  A  passenger  cannot  be  ejected  while 
the  train  is  in  motion  for  failure  to  pay  fare  or 
for  any  other  reason,  and  the  carrier  is  liable 
wixere  he  is  so  ejected.— Harkless  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Mo.  App.)  29. 

f  306.  A  passenger  wrongfully  ejected  from 
a  train  Jteld  entitled  to  recover  damages,  though 
he  was  so  drunk  at  the  time  that  be  did  not 
know  that  be  was  being  ejected — Gulf.  C.  &  8. 
P.  By.  Co.  V.  Shepard  (Tex.  Civ.  App.)  90. 

{  382.  The  evidence  of  one  aning  a  carrier 
for  his  wrongful  ejection  from  a  tnln  heU  to 
justify  the  award  ot  pnnltive  damages.— HarJc- 
less  V.  Chicago,  B.  I.  A  P.  By.  Oo.  (Mo.  App.) 

29. 

{  382.  Where  a  conductor  wantonly  ejected  a 
passenger  from  a  moving  train  causing  him  to 
sustain  physical  injuries,  the  carrier  was  liable 
to  compensate  him  for  mental  suffering  and 
humiliation.- Harkless  t.  Chicago,  B.  I.  &  P. 
By.  Co.  (Mo.  App.)  2». 

t  382.  A  verdict  of  $250,  for  wrongfully 
-«jectiu  paasenfer  hetd  not  excessive.— Gulf,  C. 
A  S.  I\  By.  CO.  T.  Shepard  (Tex.  Gr.  App.)  90. 

CARRYING  ON  BUSINESS. 

In  state  by  fore^v  corporation,  see  Corpora- 
tiona,  i  642. 

CARS. 

In  general,  see  Carriers ;  Bailroada. 

CASHIERS. 

Of  bank,  authority  a*  to  notes*  see  Banks  and 
Banking,  S  109. 

CAUSE. 

-Cballenge  of  jurors  for  cause,  see  Jury.  |  127. 
For  removal  of  city  treasurer,  see  Municipal 

Corporations,  |  156. 
Frobaoie  cause  for  prosecutloii,  see  Malidoua 

Prosecution,  {  16u 

CAUSE  AND  EFFECT. 

Xixpert  testimony,  see  SMdencs,  f  544. 

CAUSE  OF  ACTION. 

See  Action:  Injunction,  |  16;  Malidoos  Proa- 

ecntlon.  f  16l 
Joinder,  see  Action,  i  45. 
illngle  and  entire,  see  Action,  |  88. 


CAVEAT  EMPTOR. 

Application  of  doctrine  to  lodidal  sales,  see 
Ondidftl  Sales,  |  52. 

CENSUS. 

Judicial  notice  ot  population,  see  Criminal 
Law,  i  304. 

I  9.  A  city  ordinance  providing,  for  the  tak- 
ing of  a  census  under  Bev.  8t  1890.  I  6300 
(Ann.  St.  1906,  p.  3147;  Rev.  St.  1909,  i  9630), 
held  not  objectionable,  because  it  authorized  the 
appointment  of  the  census  taker  by  the  mayor. 
— Soutbworth  v.  City  of  Glasgow  (Mo.)  1168. 

CERTAINTY. 

As  to  amount  or  extent  of  damage,  see  Damages, 

"  70. 

contract  as  affecting  right  to  specific  per- 
formance, see  Specific  PerEormance,  t  29. 

CERTIFICATE 

Competency  of  official  certificates  as  evidence, 

see  EMdence,  |  3S4. 
Land  certificates,  see  Public  Lands.  |  174. 
Of  sale  under  tax  bill  for  public  improvementt 

see  Municipal  Corporations,  {  577. 

CERTIORARI. 

II.  PROOEEDIlfOS  AHD  DETEB- 

imrAnoii. 

I  64.  The  writ  of  certiorari  brings  up  noth- 
ing for  review  but  the  record,  so  that  the  evi- 
dence caqnot  be  considered,  though  included  in 
the  return.— State  ez  rel.  School  Dlst  No.  IS 
Tp.  SL  Bg.  34  of  Platte  County  r.  Sexton  (Mo. 
AppJ  11. 

CESTUI  QUE  TRUST. 

See  Trosta. 

CHANCE. 

Disposition  ot  money  or  property  hy  chance, 
see  Lotteries. 

CHARACTER. 

Of  accused  or  other  persons,  evidence  in  crim- 
inal prosecutions,  see  Criminal  Iaw,  {  381; 
Homfeide,  S  188. 

Of  female,  evidence  in  criminal  proaeeatlons, 
see  Bape,  |  4(X 

Of  witness,  aee  TVltnesses,  {  837. 

CHARGE. 

By  carrier,  see  Carriers,  K  12, 197, 19^201. 
Criminal  accusation,  see  Indictment  and  Infw- 
mation. 

Instructions  to  jury,  see  Criminal  Law.  fif  767- 
764.  772-823,  824-830;  Trial,  (S  101-296. 

Of  indelitedness  on  married  women's  separate 
prop^ty,  see  Husband  and  Wife,  1  171. 

Begnlatlon  of  diarfea  aa  deprivation  of  prop- 
erty without  due  process  (tf  law,  set  Constitu- 
tional Law.  I  aa& 

CHARITIES. 

Liability  of  employer  suppblng  medical  treat- 
ment for  malpractice  of  ^lyauaani.  see  Maa- 
ter  and  Servant.  {  92. 

CHARTER. 

Corporate  diarteis  in  general,  see  Oozpozatiuis, 
I  18. 

Laws  impairing  obligation  of  eoipmte  charter, 
see  C<mstitutiOnal  Law,  |  126. 
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CHATTEL  MORTGAGES. 

Bee  Ple^ei. 

FIztnres  as  between  mortsagee  and  ovner  of 

land,  see  Fixtures,  S  9. 

Of  married  woman's  separate  prtmerty,  lee  Hus- 
band and  Wife,  8  171. 

Right  of  donor  to  defeat  gift  by  mortgage  of 
property,  see  Gifts,  |  41. 

Transfers  operating  to  hinder,  delay,  or  defraud 
creditors  In  generai,  see  Fraodiuent  Convey- 
ances. 

XV.  BIGHTS  AKD  UABIUTIE8  OF 
PARTXES. 

Right  of  action  by  bank  officer  for  possession  of 
mor^^aged  property,  see  Banks  and  Banking, 

T.  BIQRTS  AHD  KEMKEDTBM  OF 

OBEDITORS. 

S  190.  A  chattel  mortgage  Aeld  void  because 
of  a  secret  agreement  between  the  parties.— 
Outhrel  t.  Guthrel  (Mo.  Am.)  274. 

IX.  FOBE0I.O8UBE. 

Right  of  action  by  bank  officer  to  recover  pos- 
session of  property,  see  Banks  and  Banking,  | 
110. 

Pendency  of  other  action  as  gronnd  of  abate- 
ment, see  Abatement  and  BenTal,  {  4. 

CHATTELS, 

Annexation  to  real  property,  see  Fixtures. 

Gift,  see  Gifts. 
Piedge,  see  Pledges. 
Sale,  see  Sales. 

CHEAT. 

See  False  Pretoues. 

CHECKS. 

Fo^ery,  see  Forgery. 

Payment  o^  by  bank,  see  Banks  and  Banking, 
1 18& 

CHILDREN. 

See  Gaardian  and  Ward ;  Infants. 

Care  required  of  infant  servant,  see  Master 

and  Servant,  |  230. 
Injnries  to,  from  operation  of  street  railroad, 

see  Street  Railroads,  {  95. 

CIRCUMSTANTIAL  EVIDENCE. 

Weight  and  sufficiency,  see  Negligence,  i  134. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

Absence  from  state  as  affecting  service  of  pro- 
cess on  citizens,  see  Process,  i  17. 

Equal  protection  of  laws,  see  Constitntionai 
I^w,  S§  230-240. 

Privileges  and  immunities,  see  Constltational 
Law,  i  206. 

CITY  ATTORNEY. 

Fees  on  appeal  In  prosecution  for  violation  of 
ordinances,  see  Municipat  Corporations,  {  644. 


CITY  TREASURER. 

Removal  of  city  treasurer,  see  HtmkHpal  Corpo- 
rations, I  ISS. 


See  Action. 


CIVIL  ACTION. 
CIVIL  RIGHTS. 


Oonstitutiona]  guaranty  of  cMl  zig^ts,  ses  Coo- 
Btitutional  Law,  SS 

Constitutional  guaranty  of  trial  Ict  Jury,  see 
Jury,  II  13-31. 

Denial  of  equal  protection  of  laws,  see  Constitn- 
tionai Law.  Ifl  230-240. 

Deprivation  ott  life,  liberty,  or  property  without 
doe  process  of  law,  see  Constitauoiiu  Law,  || 
251-313. 

Privileges  or  Immunities  and  class  legislation, 
see  Constitutional  Law,  {  20S. 

Protection  of  contract  obligations,  see  Consti- 
tutional Lav,  II 121-101. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CUIMS. 

Against  estate  of  decedent  see  Executors  and 
Administrators,  H  221-256. 

Against  insolvent  corporations  In  general,  see 
Corporations,  SS  S65,  C66. 

Partial  invalidity  of  statute  regulating  presen- 
tation and  collection  of  claims,  see  Statutes.  { 
64. 

Subject  and  title  of  act  regulating  presentation 
and  collection  of  claims,  see  Statutes,  {  117. 
Substitution  of  claimants,  see  Interplead^. 

CLASS  LEGISUTION. 

See  Constitntionai  Law,  1  20& 

CLERKS. 

Injnzies  to  mall  derks,  see  Carriers,  |  31&, 

CLERKS  OF  COURTS. 

Power  to  make  order  of  publication  in  proceed- 
to  enforce  lien  for  taxes,  see  Taxation,  | 

CLIENTS. 

See  Attorney  and  Client. 

CLUBS. 

Matters  relating  to  unincorporated  Uwdatioas 
in  general,  see  Associations. 

COERCION. 

Affecting  certificate  of  acknowledgment,  see  Ac- 
knowledgment, I  62. 
As  element  of  boycott,  see  Ctansplraey,  |  8. 

COLUTERAL  ATTACK. 

On  judgment,  see  Judgment.  H  475-405. 
On  Justice's  Judgment,  see  Justices  of  the  Peace, 
I  129. 

On  sale  of  property  of  decedent  under  order  of 
court,  see  Executors  and  Administrators,  f 

383. 

On  settlement  of  gnardlan,  see  Goudian  and 

Ward,  1  163. 

COLUTERAL  SECURITY. 

See  Pledges. 
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COLUTERAL  UNDERTAKINGS. 

See  Goaranty;  Principal  and  Snntjr. 
Application  of  Btatnte  of  franda»  aee  Ftanda, 
Statute      I  14. 

COLLECTION. 

Of  aafesnnent  for  public  ImproTementa,  see  Ha- 
nidpal  Coiporatrops,  M  568-;m 

COLLEGES  AND  UNIVERSITIES. 

Sdiools  in  general,  aee  Schoola  and  School  Dis- 
tzicta. 

COLOR  OF  TITLE. 

See  AdraiM  Poaaewlon. 

COMBAT. 

Homicide  oommitted  in  mntnal  combat,  aee 
Homicide,  I  a09k 

COMBINATIONS. 

See  Conspiiaey. 

COMITY. 

Between  covrta,  see  GoartB,  U  480-488. 

COMMERCE. 

Carriage  of  goods  and  paBsengers,  see  Carriers. 

COMMERCIAL  PAPER. 

See  BiUa  and  Notes. 

COMMISSIONS. 

Of  agent,  see  PrlDcIpal  and  Agent.  S|  84-89. 
Of  broker,  see  Brokers,  IS  57-63,  82-S8. 
Of  executor  or  adminlatrator,  see  Execatoia  and 
Admlnistratoza,  1 496. 

COMMITMENT. 

rvtxukl  to  give  deposition,  see  Depositions, 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of  common  knowl- 
edge, aee  S^rldance,  H  5-45. 

COMMON  LAW. 

Marriage,  aee  Marriage,  1 13. 

COMMON  SCHOOLS. 

See  Sdiools  and  School  Districts,  S8  30-116. 

COMMONWEALTH. 

See  Statea. 

COMMUNITY  PROPERTY. 

See  Enabasd  and  Wife,  H  262-27a 

COMPANIES. 

See  Aaaodadons ;   Corporations;  PartDersMo. 

COMPARATIVE  NEGLIGENCE. 

Bee  Negligence,  |  98. 


COMPENSATION. 

IlV>r  fmproTements,  see-  Improvement^  I  4. 
For  preparation  of  abstracts  of  title,  see  Ab- 
stracU  ot  Title,  {  & 

Of  parttoKlar  etesaei  of  offieera  or  other  peraoM. 
See  Bxecntota  and  Adminiatiatoia,  U  494-5ia 
Agents  in  general,  aeb  Principal  and  Agent,  K 


Attorneys,  see  Attorney  and  Client,  H  ld4-190. 
Brokers,  see  Brokera.  tl  57-63,  82-^ 
Btnployte,  see  Maater  and  Servant,  U  73-^. 
Militia  officers,  see  Militia,  S  11. 
Substitute  for  prosecuting  attorney,  see  District 
and  Proaecutbg  Attorneys,  {  3. 

COMPENSATORY  DAMAGES. 

See  Damages. 

COMPETENCY. 

Of  evidence,  aee  Criminal  Law,  i  898. 

Of  expert  witnesses,  see  Evidence,  %i  536-G46. 

Of  impeaching  testimony,  see  Witnesses,  |  883. 

Of  jnror,  see  JnrrJH  105-127. 

Of  witneases,  see  wluieaseB,  H  SZ-IW^ 

COMPUINT. 

In  dril  acticma,  see  Pleading. 

In  criminal  proaeenttons,  aee  Indictment  and 

Information. 
Of  pain  as  part  of  xea  gests,  aee  Evidence,  t 

127. 

COMPROMISE  AND  SETTLEMENT^ 

See  Payment. 

Protection  of  attorney  against  settlement  of 
claim  in  litigation,  see  Attorney  and  Client,  || 
ISftm 

COMPUTATION. 

Of  period  of  limitation  of  <Avil  actiona,  aee  Uior 

itation  of  Actiona,  ff  63-127. 
Of  time,  aee  lime. 

CONCEALMENT. 

Of  cause  of  action  as  affecting  limitation,  sea 

Limitation  of  Actions,  S  l-Oi. 
Of  matters  from  surety,  see  Principal  and  Siil»> 

ty,|42. 

CONCLUSION. 

Of  witnees.  see  Criminal  Law,  H  451-450;  Dr- 
idence,  H  471-174. 

CONCLUSIVENESS. 

Of  allegations  or  admissiona  on  party  pleading 

see  Pleading,  |  86. 
Of  answer  of  gamlahee,  aee  Oamiahment,  | 

148. 

Of  bill  of  exceptions  on  appeal  or  writ  of  error, 
see  Criminal  I^aw,  §  1111. 

Of  certificate  of  acknowledgment,  aee  Acknowl- 
edgment, I  55. 

Of  evidence  on  party  introdudng  it,  see  Crim- 
inal Law,  S  556. 

Of  finding  by  referee,  see  Reference,  I  90. 

Of  Judgment,  see  Judgment,  SS  646-747. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  |  662. 

Of  return  of  service  of  process,  see  Process,  ( 
141. 

Of  verdict  on  appeal  or  writ  of  error,  see  Crim- 
inal Law.  fi  115a 
Of  verdicts  and  findings,  aee  Appeal  and  Error, 

H  987-1022. 

CONCURRENT  JURISDICTION. 

Of  courts  hi  genenl,  see  Courts,  H  480-488. 


For  cases  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Indexes  see  same  topfo  and  section  (j)  NUMBER 

Digitized  by ' 


Google 


C— OMMBl  ITatflCvmw    183  BOUTHWllSTaiW  BBFOBIXB. 


1226 


CONCURRENT  NEGLIGENCE 

Of  master  and  semut.u  affectisg  amnniption 
of  riik  1(7  MTTU^  see  Master  and  6«Tnui^  I 
226. 

CONDEMNATION. 

Taking  property  for  public  use,  tee  Ehalnent 
Domain. 

CONDITIONS. 

'Conditional  delivery  of  deed,  see  Ihcrowf. 

On  affirming  judgment,  lee  Appeal  and  firor, 

S  1140. 

On  granting  or  refusing  continnance,  see  Con- 

tinnance,  f  49. 
On  opening  or  Tacating  Jadgment,  see  Jadgment, 

i  167. 

In  eontrtKta  and  eonveyanoet. 

See  Contracts,  {  221. 

Insnrance  policies,  see  Insorance,  If  S23-370, 

723. 

-'Statement  in  memorandam  required  bj  statute 
of  frauds,  aett  Frauds,  Btatnte  of. 

Precedent  to  actiont  or  other  'fneeeHmgt. 

:See  Execution,  |  8. 

As  affecting  limitation  of  actions,  see  Limitar 

ti<m  of  Actions,  S  66. 
By  cotmty  to  recover  property  pnrdwMd  at 

^u^cial  sale      county  Judge,  see  GoontieSt  | 

For  breacb  of  contract  of  sale,  see  Sales,  i  871. 
For  lemoTal  of  assignee  for  creditors,  see  As- 

signnunti  for  B«iefit  of  Creditors,  |  212. 
Bale  of  property  of  decedent  for  paymoit  of 

debts,  see  Ezeeaton  and  AdminUtiaton,  I 

82Sw 

CONDUCT. 

Necessity  of  objection  to  conduct  of  counsel  In 

criminal  prosecution,  for  purpose  of  review, 

see  Criminal  Law.  |  1037. 
Necessity  of  exception  to  conduct  of  coonsel.  In 
.crimiaal  prosecution,  for  purpose  <ME  review, 

see  Criminal  Law,  |  1055. 
Of  counsel  at  trial,  see  Criminal  Law,  U  721- 

730. 

Of  counsel  at  trial,  review  as  dependent  on 
prejodicial  natnxe  of  error,  see  Appeal  and 
Error.  {  1060. 

Of  local  option  election,  see  Intoxicating  Liq- 
uors, %  34. 

Of  witness  as  ground  of  impea<diment,  see  Wit- 
nesses, I  337. 

CONDUCTORS. 

Aathorlty  of  railroad  conductor  to  make  contract 
of  employment,  see  Prindpal  and  Agent,  ( 
102. 

Criminal  respcmsibility  for  wrongfully  acting  as 
condoctor  of  train,  see  Railxoada,  f  2S0. 

CONFEDERACY. 

See  Conspiracy. 

CONFESSION. 

Admissibility  in  eridrace,  see  Criminal  Law,  || 

617,  680. 

CONFIDENTIAL  COMMUNICATIONS. 

Disdosnre,  see  Witnesses,  |  196. 

CONFIDENTIAL  RELATIONS. 

See  BnAers;  Onardtan  and  Ward ;  Partner- 
sblp;  Principal  and  Agent;  Trusts. 

Dlsdosore  of  communicatlous,  see  WltnesseiL  i 
106. 


CONFIRMATION. 

Of  sale  of  property  of  decedent,  see  Bxecators 
and  Administrators,  |  87& 

CONFISCATION. 

Of  railroad  proper^  by  act  regnlatbiff  nttea* 

see  Hkninent  Domain,  1 1L 

CONFLICTING  CUIMS. 

Intezpleader  In  general,  see  Intarpleader. 

CONFLICT  OF  UWS. 

GonflictiQg  Jurisdicti<m  of  courts,  see  Goorta,  H 
480-488. 

Lews  goveming  limitation  of  actions,  aea  Kiim- 

itatfou  of  Actions.  1  2. 
Laws  reladi^to  UUa  and  notea,  see  Bills  and 


Lawv  relatin^to  eMtracta  In  ■metal,  see  Con- 


Notes,  I  1 
awv  relatin 
tracts,  i  X 

CONJUGAL  RIGHTS. 

See  Husband  and  Wife. 

CONNECTING  CARRIERS. 

See  Carriers,  H  177-185,  210. 

CONSENT. 

Of  parties  to  contracts  in  general,  see  Coo- 
tracta.  H  98-00. 

To  assessment  for  conetructicm  of  bridges,  see 
Bridges,  (  12. 

To  withdrawal  of  deed  delivered  in  escrow,  see 
Escrows,  f  8. 

Want  of  consent  to  sexual  intercourse  mm  de- 
ment of  rape,  see  Eape,  If  0,  10. 

CONSERVATORS. 

See  Guardian  and  Ward. 

CONSIDERATION. 

Of  contracts  In  general,  see  Oimtracts,  |  54 
Betnm  of  consideration  as  condition  precedent 
to  action  by  county  to  recover  property  por- 
chased  by  county  judge,  see  Counties,  }  110. 

0/  porttculsr  cIoMei  o/  contrsets. 
Conveyance  or  otber  transfer,  sufficiency  as  to 

creditors  of  grantor  or  subsequent  purchaser^. 

eee  Fraudulent  Conveyances,  U  87-05,  3»*. 
Limiting  liability  of  earner  in  reqtect  to  goods, 

see  Carriers,  I  154. 
Limitation  of  liabill^  of  carrier  o2  live  atodc 

see  Carriers,  {  21& 

CONSPIRACY. 

Acts  and  declarations  of  conspirators  as  «ri- 
dence  against 'co-conspirators  in  general,  see 
CriminalLaw,  I  422. 

Admissibili^  nnder  pleading  of  acts  and  dec- 
larations of  conspirators,  see  Indictment  anJ 
Information,  %  169. 

Instruction  as  to  acts  and  declaratioDa  at  ettt- 
splracy,  see  Criminal  Law,  |  770. 

X.  Oivn.  lilABIUTT. 

(A)  Aeta  ConstltotlBv  Co»«vtrMr 
abUlcr  Tbarater. 

8  8.  "Boycott"  defined.— Ueler    t.  Specr 

(Ark.)  OSa 

S  8.  In  tbe  absence  of  a  contract,  wotfcmeB 
helA  to  possess  tbe  ri^t  to  iwescrfbe  tlie  tenn 
tor  whfdi  they  wlU  work  toe  otlien^  sad  way 
refuse  to  work  unless  the  terms  are  aeccpttd 
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and  contract  relationi  therelv^  created.— Meier 
Speer  (Arfc.)  988. 

I  8.  Labor  unlou  MA  lavAiI  to  canr  oat 
2c8itimatfl  objeets.— Meier  t.  Speer  (Ark.)  888. 

i  8.  stone  maaone  who  are  members  ot  a 
labor  onion  hetd  not  guilty  of  wronc  in  refne- 
ing  to  1b7  the  foundation  of  a  balldins  on  the 
ground  that  an  employer  of  nonunion  labor  has 
the  contract  for  ttte  superatmcture.— Meier  t. 
Speer  (Ark.)  988. 

i  8.  Brlcklayem  who  are  members  of  a  an- 
ion, held  not  liable  in  damages  for  r^osinf  to 
lay  brick  purchased  from  an  employer  of  non- 
union labor.— Meier  t.  Speer  (Ark.)  888. 

CONSTABLES. 

See  Shetlfb  and  OMstaUes. 

CONSTITUTIONAL  LAW. 

^ppellate'JnrlsdletlHi  of  action  InvolTliis  con- 
stitutional questions,  ses  Courts,  |  233. 

* 

Froviftons  relating  to  particular  tmbiaeta. 

See  Uechanira'  Liens,  |  8;  Monidpal  Corpo- 
rations, I  957. 

Carriers,  control  snd  Mculation,  sss  Outlers, 
S  2. 

Enactment  and  validity  of  statntfls,  see  Stat- 
utes, n  61-64. 

Xicenses  for  occupations  and  privileges,  see  Li- 
censes, i  7. 

rSubjectH  snd  titles  of  statutes,  see  Statutes,  U 

113-117. 

Riehtt  of  persolu  socsted  or  convicted  of  crime, 
puniidunent,  see  Criminal  Law,  |  1206. 

XL  OOWTaUOnOH.  OPMiATIOW, 
Ain>  EHFOBOKMEirT  OF  OOK- 
■TITUTIOMAI.  PROTIfllOKS. 

Operation  of  statute  nnconstitutlonal  in  part, 
Bee  Statutes,  J  64. 

Persona  entitled  to  raise  constitutional  ques- 
tions as  affecting  appellate  jurisdiction,  see 
Courts,  S  231. 

I  12.  Purpose  of  certain  maxims  stated.— 
McGrew  t.  Missonrl  Pac.  Ry.  Co.  (Mo.)  1076. 

I  13.  Where  the  meaning  of  the  Constitution 
is  plain  and  Its  Intent  unmistakable,  courts 
hsve  nothing  to  do  with  the  policy  of  the  mle 
4>stabiiBfaed.— McOrew  t.  Missouri  Pac.  By.  Co. 
Olo.)  1076. 

S  21.  The  general  rule  is  that  where  one 
state  borrows  a  constitutional  provisioD  from 
another  state  a  previous  construction  by  the 
«ourtR  of  the  other  state  Is  sdopted  with  the 
provision.- McGteew  T.  Missouri  Fae.  By.  Go. 
(Mo.)  1076. 

,  t  26.  The  state  Constitntions  are  not  grants 
of  power,  but  are  restrictions  on  the  powers 
-which  the  state  government  would  otherwise 
poAScss.- McGrew  v.  Missouri  Pac.  Bj.  Co. 
(Mo.)  lOTU. 

S  26.  While  constitutional  llmitatioDs  upon 
the  legislative  power  may  be  made  expressly 
or  b^  implication,  the  implication  must  be  con- 
vincing, if  not  absolutely  necessary. — McGrew 
V.  Missouri  Pac.  Ry.  Go.  (Mo.)  lOiO. 

S  26.  A  constitutional  command  to  the  Leg- 
islatnre  to  do  one  thing  is  not  a  denial  of  its 
power  to  do  Other  things. — McGrev  T.  Missouri 
Pac.  By.  Co.  (Mo.)  1076. 

§  29.  Certain  provisions  of  state  Constitu- 
tion, establishing  rules  creating  new  rights,  AeM 
to  be  self-enforcing,— McGrew  t.  Missouri  Pac 
By.  Co.  (Ho.)  1073. 

I  82.  Const  1876,  art  12,  |  12  (Ann.  St 
1906,  p.  806),  relathig  to  rates  of  carriers  ksldi 


ReIf-enforcing.-~McGrew  T.  Mlasonri  Fac.  Ry. 
Go.  (Mo.)  1OT6. 

I  88.  Oonst  art  18,187,  being  self-execut- 
ing, the  fact  that  a  contract  for  materials  for 

erecting  a  building  did  not  give  the  material- 
man a  lien  would  not  deprive  him  of  a  lien  for 
materials  furnished.— Howell  v.  McMuny  Lum- 
ber Co.  (Tex.  Civ.  App.)  848L 

I  34.  Const,  art  16,  }  87,  providing  for  me- 
chanics' and  materialmen's  ileus,  Is  self-execut- 
ing Iietween  the  ovmer  of  the  property  improv- 
ed and  the  mechanic  or  materialman.— Pauhen- 
dle  Telephone  tc  Telegraph  Ca  v.  Kellogg 
Switchboaid  ft  Supply  Co.  (Tex.  Civ.  App.) 
86S. 

t  42,  A  manufacturer  of  intoxleatiiig  liquors 
Aeld  not  to  make  a  showing  entitling  it  to  at- 
tack Acts  1909,  c.  1,  prohibiting  sales  of  liquor, 
as  taking  pEoperty  without  compensation  or  due 
process.— J.  W.  Kelly  ft  Co.  t.  State  (Tenn.) 
193. 

f  46.  The  court  will  not  decide  a  constitu- 
tional questioa  when  a  litigant  has  alyandoned 
it.— Shohoney  v.  Quincy,  O.  ft  K.  G.  B.  Ca 
(Mo.)  lOGO. 

I  46.  The  mere  Invoking  by  a  partv  of  a 

firovislon  of  the  Constitution  does  not  demand 
ts  construction,  hot  the  case  must  involve  it. — 
Davidson  v.  Hartford  Life  Ins.  Co.  (Mo.  App.) 
291. 

I  48.  A  statute  Is  presumed  valid.— Shohoney 
T.  Quincy,  O.  ft  K.  C.  R.  Co.  (Mo.)  1099. 

{  48b  Where  the  I^egislature  has  passed  an 
act,  they  affirm  Ita  cMistitntlonality ;  and  the 
courts  should  nqt  declare  it  unconstltntioDsi, 
unless  It  clearly  and. unequivocally  appears  to  b* 
BO.— Bodenhtim  t.  Uglitfbot  ^x.)  46& 

m.  DMTBmiTTIOK  OF  OOTERIT. 
MENTAI.  POWEBfl  AMD 
FUHOTIOnS. 

(A)  I>evlai*tlTe  Powcn  anC  DelevBtloa 
ThevMf. 

I  G2.  Act  March  4,  1910  (Laws  1010.  c.  4). 
anthoriztng  the  court  to  impose  an  Indetermi- 
nate punishment  held  not  invalid  as  taking  from 
the  court  the  power  to  fix  the  punishment  after 
the  jnrr  has  determined  a  person's  guilt— Wil- 
son V.  Commonwealth  (Ky.)  557. 

S  52.  The  powers  conferred  on  the  Board  of 
Penitentiary  Commisaionera  by  Act  March  16, 
1010  (Laws  1910,  c  16),  authorizing  the  parole 
of  prisoners  imprisoned  nnder  an  indetcnninate 
sentence,  held  purely  ministerial. — Wilson  v. 
Commonwealth  (Ky.)  667. 

{  60.  Ky.  St  I  2705  (Russell's  St  (  4729). 
assimilating  the  nay  of  officers  of  the  state 
guaid  to  that  of  officers  of  Uie  same  grade  in  the 
U.  S.  army,  does  not  violate  Oonst  |  60,  pro- 
hibiting laws  made  to  take  effect  on  approval  of 
other  than  the  General  Assembly.— Barnes  v. 
Walker  (Ky.)  149. 

S  63.  Under  Ccmst.  1876,  art.  1,  |  28.  the 
L^slature  alone  held  authorized  to  suspend  the 
operation  of  geners]  laws^McDonald  v.  Denton 
(Tex.  C!iv.  App.)  823. 

<B)  Jadlet«l  Powers  and  Fvaetlona. 

^  70.  Where  the  Legislature  has  erected  a 
tribunal  to  ascertain  and  declare  the  result  of 
an  election  on  any  subject,  the  decision  of  the 
tribunal  cannot  be  reviewed  by  the  courts. — 
Shibley  r.  Ft  Smith  ft  Tan  Buren  Diat  (Ark.) 
444. 

f  70.  Under  U.  S.  Const  Amend.  14,  and 
Const  1875,  srt  2,  {§  20,  21,  30  (Ann.  fit.  1006, 
pp.  146,  148,  166j,  Acid,  that  the  reasonable- 
ness of  Btatutorpr  rates  fixed  for  carriers  is 
a  judicial  questum  only  when  the  rates  are 
attecked  as  oonfiscatory.- McQrew  t.  Missouri 
Pa&  By.  Co.  (Mo.)  m9. 
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Particmlar  tnhjeet*  of  reffulation. 
See  Carriers,  9  2;  Intoxicating  Liquors,  |  6i 
>  Uoenae^  f  0, 

T.  FBRSOKAI..  CTVIh  AMD  FOUTX- 
OAL  BIOHTI. 

{  82.  The  biisiDe3s  of  plumbing  KM  tt  prop- 
er subject  of  the  exercise  of  tlie  police  iK>wer. 
—Ex  parte  Smltli  (Mo.)  607. 

I  80.  Tlie  liberty  to  contract  may  be  rea- 
sonably limited  witliln  the  police  power  of  the 
Btat&— SbohMiey  t.  Quincy,  O.  &  K.  G.  B.  Co. 
(Mo.)  1059. 

i  89.  Bev.  St.  1909,  S  K437,  held  not  InTalld 
as  violative  of  the  constitutiooal  liberty  to  con- 
tract.—Shohooey  T.  Qnincy,  O.  &  K.  G.  R.  Co. 
(Mo.)  1068. 

I  90.  It  is  only  Uie  use  and  not  the  abuse  of 
free  speech  and  freedom  of  the  press  that  Is 
protected  by  the  fundamental  law.— Dlener  T. 

Star-Chronicle  Pub.  Co.  (Mo.)  1143. 

Tn.  OBUOATION  OF  OOimtAOXfl. 
fB)  OOBtraeta  •(  States  uA  llul«l»«l- 

ItlM. 

i  121.  Const  It  167.  164,  held  not  to  pre- 
vent a  <Atj  from  performing  a  contract  otnec^ 
idse  valid,  entered  Into  before  such  provisiona 
had  been  adopted,  to  renew  a  water  contract, 
for  2S  years  on  reasonable  terms.— Slade  v. 
City  of  Lexington  (Ky.)  401. 

i  126.  Acts  1SG6  (Ky.  St.  |  1967  [Bnsseli's 
St,  I  4181]),  providing  for  the  amendiaent  and 
repeal  of  corporate  charters,'  held  InappUcable 
to  a  charter  providing  that  it  shall  not  be 
amended  within  30  yean,  except  by  a  majority 
of  each  bouse  of  the  Legislature.— Slade  v.  City 
of  Lexington  (Ky.)  404.. 

(C)  CoMtrMta  of  Indlvldvala  amd  Private 
Cocvoratlons. 

I  161.  A  statute  authorizing  asseasments  for 
benefits  for  a  local  bridge  Improvement  held  not 
to  impair  the  obligation  of  contracts  by  making 
the  hen  tlierefor  saperior  to  liens  otprior 
mortgages.— Shibley  T.  Ft  Smith  ft  Van  Bnren 
Diet  (Ark.)  444. 

XZ.  PUnUBOEB  OR  IHItUJIiTiBS. 
ABS  CLASS  LEGXSLATXOB. 

Special  or  local  laws,  see  Statutes.  |  77. 

Questioning  constitntlonal  provision  as  to  right 
and  immunities  as  conferring  appellate  juris- 
diction of  particular  court,  see  Courts,  |  231. 

{  208.  Rev.  St  1899,  18  3447,  3448  (Ann.  fit. 
1906,  p.  1981,  Rev.  St  1009,  SS  2427,  2428). 
prohibrtlng  garnishment  against  a  railroad  com* 
pany  in  certain  cases  until  after  judgment  is 
recovered  by  plaintiff  against  defendant  held 
constitutional.— Houston  ft  T.  C.  By.  Co.  v. 
CaldweU  (Mo.)  1067. 

f  206.  Acts  1887,  c.  167,  f  1.  prohiblHng 
sales  of  intoxicating  liquors,  nela  not  uncon- 
stitutional on  the  ground  that  an  exception  In 
section  2  made  an  tmreaaonable  and  arbitrary 
distinction  in  favor  of  manufacturers  over  other 
wholesalers.— J.  W.  Kelly  ft  Go.  v.  State  ^enn.) 
193. 

X  EQUAL  FROTEOnOH  OF  LAWS. 

I  230.  A  certain  city  ordinance  relating  to 
the  registration  of  plumbers  held  not  violative 
of  Const.  U.  S.  Amend.  14.— Sx  parte  Smith 
(Mo.)  607. 

I  240.  A  foreign  corporation  not  comply- 
ing with  Rev.  St.  1899,  g§  1024,  1026  (Ann. 
St  1006,  pp.  880. '890),  held-  not  deprived  of 
Its  property  In  violation  of  the  eqnal  protection 
of  the  laws  clause  of  Const.  IT.  S.  Amend.  14. 


—United  Shot  MacUsor  Go.  t.  Bamlow  (Mo.> 

1183. 

ax  Din  PBOoBss  of  law. 

I  251. '  U.  S.  Const  Amoid.  6,  providing  that 
no  person  shall  be  deprived  of  property  withoiv 
due  process  of  law,  relates  only  to  acts  of  Cod- 
gress.— McGrew  t.  Missouri  Fae.  Br*  Co.  (Mo.> 

io"a 

I  290.  St  Louis  Ci^  Charter,  art  6,  i 
14  (Ann.  St  1906,  p.  4^)  relating  to  aaaem- 
ments  for  grading  streets  held  not  in.  viola- 
tion of  Const,  art  2,  ffi  20,  80  (Ann.  St  1906, 
pp.  146,  166),  or  of  the  fourteenth  amendmenc 
of  the  federal  Constitution. — Gilsonlte  Roof  ft 
Paving  Co.  V.  St.  Louis  Fair  Ass'n  (Mo.)  ttS7. 

fi  296.  A  foreign  corpontloB  wUch  has  not 
complied  with  Bev.  St  1890,  li  1024.  102» 
(Aon.  St  1906,  pp.  886,  880),  keldTnot  deprived 
of  ita  property  by  reason  of  the  statntes  in  vio- 
lation of  the  due  prooess  clause  of  the  federal 
Constitution.— United  Shoa  Machinery  Oo.  t. 
Ramlose  (Mo.)  1138. 

J  298.  17.  S.  Const.  Amend.  14.  and  Const 
lOTS,  art.  2,  I  80  (Ann.  fit  1906,  p.  166),  ArM 
to  prevent  the  state  from  confiscating  the  use 
of  proiiertT  of  a  public  service  corporation  by 
fixing  confiscatory  rates,  the  reasonableness  of 
the  compoisatlon  being  a  Judicial  oaesttoo.— 
McGrew  t.  Missouri  Ac.  By.  Co.  (IIo.)  10T6L 

i  298.  The  establishment  and  enforcement 
of  a  uniform  rule  of  equality  in  rates  between 
individuals  and  localities  held'  not  a  coofiaca- 
tion  of  railroad  proi)erty  within  the  coaatitu- 
tional  prohibition  as  to  due  process  of  law. — 
McGrew  v.  Missouri  Pac.  By.  Co.  (Mo.)  1076. 

I  806.  Where  a  court  has  jarisdictioo  of 
person  and  subject-matter  of  a  ease  affecting 
a  party's  rights  of  propertar,  all  action  taken 
within  the  limit  of  that  jurisdiction  is  **diie 
process  of  law,"  within  the  meaning  of  Const. 
U.  S.  Amend.  14,  and  Const.  Mo.  art  2,  |  3«> 
(Ann.  St.  1906,  p.  166).— Davidson  v.  Hartford 
Life  IBS.  Co.  (Mo.  App.)  291. 

I  S13.  The  direction  of  a  verdict  for  defend- 
ant held  not  a  taking  of  property  withont  doe 
process  of  law  in  violation  of  Const  U.  S. 
Amend.  14.— Davldsim  t.  Hartford  lifto  Ins. 
Co.  (Mo.  App.)  291. 

CONSTRUCTION. 

Of  language  used  In  alleged  Ubd  <w  alander. 

see  Libel  and  Slander,  |  19. 
Parol  or  extrinsic  evidence  to  aid  eonstntction 

of  written  instrumentSt  sea  EMdence,  U  44**- 

452. 

Of  coRfraefs,  inttrumenU,  or  fiMeM  acfv  or 
|iroeeedfH0«. 

See  Bills  and  Notes.  1 117 ;  Salea.  i  82;  Wills. 

S  470. 

Assignmenta  of  leases,  see  Landlord  and  Ten- 
ant. S  70. 

Bankruptcy  acts,  see  Bankmptcy.  i  4. 
CoQstitQtional   nrDvlsl<His,   ase  OniBtltDttoDal 

Iaw.  H  i:f-48. 
Contracts,  see  Contracts,  H  144-221. 
Contracts  of  employment  see  Master  and  8er«^ 

ant  i  8. 
Deeds,  see  Deeds,  U  90-177. 
Instructions,  see  CMmlnal  Law,  H  822,  823: 

Trial,  S  2b6L 
Judgment  or  order,  see  Judgment  I  B26. 
Leases,  see  Landlord  and  Tenant  I  48» 
Mortgages,  see  Mortgages.  H  120-122. 
Patents,  see  Boundaries,  t  S. 
Pleading,  see  Pleading,  i  34. 
Rules  of  master  goveridng  work  of  aerruit.  see 

Master  and  Servant  {  145. 
Sale  of  goods,  see  Salea.  H.19.  SOl 
Statutes,  see  Statutes,  K  176-248. 
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Of  Jnittdi»g»  or  other  worka. 
See  Highways.  }  118;  Tetegnphi  And  T«Ie- 
phones,  S  16. 

CONSTRUCTIVE  NOTICE. 

To  purchaser  of  land  of  claims  or  liens  agaliut 
^ropwty,  Bee  Vendor  and  Purchaser,  H  230- 

CONSTRUCTIVE  POSSESSION. 

Under  color  of  title,  see  AdverM  Possession,  S 
IQp; 

CONSTRUCTIVE  SERVICE. 

Of  process,  see  Process,  |  8& 

CONSTRUCTIVE  TRUSTS. 

See  TnistB,  1  01 

CONTEMPT. 

Disobedience  of  injunction  u  contempt  see  In- 

inncdon.  U  22S-238. 
Disoliedieoce  to  sal^Nena  daces  tecam  issued 

b7^|nuid  Juxy  mm  contempt,  see  Grand  Jury, 

I.  ACTS  OB  OOirPUOT  OOIMTITUT- 
nrO  OOHTBHPT  OF  oomtT. 

{  0.  A  findins  Held  snatatoed  that  publica- 
tions hj  relator  were  calculated  to  impede  the 
administration  of  Justice,  and  embarrass  the 
jndga  in  trying  a  criminal  prosecution  of  relator 
BO  u  to  constitnte  contempt  of  conrt— Bz 
parte  West  (Tex.  Cr.  App.)  839. 

^  9.  One  could  not  be  adjudsed  KoHtr  of 
contempt  of  court  for  maklnc  defftmatorr  pnb- 
lications  relating  to  the  conduct  of  a  case  of 
which  the  judge  had  no  larisdiction. — E2x  parte 
-West  (Tex.  Cr.  Apt>.)  339. 

n.  POWER  TO  yuniaH,  awd  mo- 

CEEDtXQM  THEBBFOB. 

Invalidity  of  proceedlnci  as  ground  for  habeas 
corpus,  see  Habeas  Corpus,  |  29. 

I  33.  The  power  to  punish  for  contempt  of 
court  for  conauct  calculated  to  bring  the  Jud^e 
into  disrepute  and  interfere  with  the  adminis- 
tration of  justice  is  conferred  to  preserve  a 
proper  respect  for  the  court,  and  not  for  the 
jade's  personal  advantage,  and  it  sbonld  be  ex- 
ercised only  for  tliat  pntpose.— Ex  parte  West 
(Tex.  Cr.  App.)  888. 

I  00.  A  jndgment  of  contempt  for  publish- 
ing defamatory  matters  of  a  judge  relating  to 
a  criminal  case  pending  before  him  will  not  be 
beld  void  for  error  in  Sndiug  that  a  part  of  ttie 
publications  related  to  the  criminal  case  and 
not  to  a  civil  case  of  wfaicli  he  had  no  jurisdic- 
tion, if  there  was  some  evidence  consistent 
vith  his  finding  that  the  publication  related  to 
the  criminal  case.— Ex .  parte  West  (Tex.  Cr. 
App.)  339. 

i  61.  On  an  iufonnation  for  contempt  of 
court  for  publishing  defamatory  matter  relat- 
ing to  a  judge  before  wliom  a  prosecution  of 
relator  was  pending,  findings  h€l4  to  sustain 
a  judgment  ol  contempt,  though  there  waa  no 
specific  finding  that  the  defamatory  matters 
were  false.— Kc  parte  West  (Tex.  Cr.  App.) 
839. 

I  61.  Zn  proceedings  for  constructive  con- 
tempt by  pnbllshing  defamatory  matters  relat- 
ing to  a  Judge'a  conduct  of  a  criminal  prosecu- 
tion, the  judge's  findings  need  not  repeat  mat- 


ters set  oat  In  flie  moving  papenr-Ex  parte 
West  (Tex.  Or.  App.)  889. 

I  61.  The  facts  constituting  contempt,  and 
not  the  evidence  thereof,  must  be  found  in  or- 
der to  sustain  a  judgment  of  contempt;  a  Judg^ 
ment  not  being  invalid  for  failure  to  cite  the 
evidentiary  facta.— Ex  parte  West  (Tex.  Cr. 
App.)  889. 

CONTEST. 

Of  claim  against  estate  <tf  decedent,  see  Execu- 
tors and  Administrators,  I  256. 

Of  election,  see  Ejections,  §8  271-308. 

Of  local  option  election,  see  Intoxicating  Liq- 
uors, I  87. 

Of  irill,  see'  Wills,  H  826~40a 

CONTINGENT  REMAINDERS. 

C!onitnietion  of  wUIa,  «ee  Wills,  |  634. 

CONTINUANCE. 

Of  criminal  prosecutions,  see  Criminal  Law,  || 
(iOO-614. 

Refusal  of  continuance,  for  absence  of  wit- 
nesses as  ground  for  new  trial  In  criminal 
prosecutiUL  see  Criminal  Law,  |  917. 

Review  of  discretionary  rulings,  see  Criminal 
Law,  I  1151. 

Review  of  rulings  on  as  dependent  on  record 
on  appeal  or  writ  of  error,  see  Criminal  Law, 
It  1090,  1118. 

I  6.  A  party  held  not  mtitled  to  complain 
ot  the  refnsal  of  the  court  to  grant  a  cootlnn- 
ance  resulting  from  the  need  of  snpplylng  lost 

pleadingB.~Oregory  v.  Melster  (Ky.)  399. 

{  6.  Where  lost  pleadings  can  be  promptly 
and  correctly  supplied  under  the  eye  of  the 
court,  the  court  Acid  authorized  to  order  that 
to  be  done  instead  of  ordering  a  continuance. — 
Gregory  v.  Melster  (Ky.)  399. 

S  6.  Where  defendant  In  an  action  of  tres- 
pass to  try  title  had  only  14  days  after  the  suit 
was  filed  in  which  to  file  the  proper  pleading, 
and  get  service  upon  his  warrantors  living  in 
dilFerent  and  distant  conatlea  to  make  tnem 
defendants,  the  Ume  allowed  was  not  anffi- 
cient,  and  be  was  entitled  to  a  oontlnnance.— 
Hoaston  Oil  Co.  of  Texas  t.  Davis  ^Tvx.  dw. 
App.)  80S. 

§  6.  By  requesting  a  abort  time  to  investl- 
gate  to  see  if  a  threatened  action  of  trespass 
to  try  title  could  not  be  settled,  the  defendant, 
when  suit  Is  filed,  does  not  lose  the  right  to  a 
continuance  on  account  of  the  insufficient  time 
after  the  filing  of  the  suit  in  which  to  join  his 
warrantors  as  defendants.— Houston  Oil  Co.  of 
Texas  v.  Davis  (Tex.  Gv.  App.)  808. 

27.  A  party's  first  motion  for  continuance, 
ich  Is  in  fall  compliance  with  the  statute, 
held  not  to  entitle  the  moving  party  to  a  con- 
tinuance as  of  right.— Gulf,  0.  &  S.  F.  Ry.  Co. 
V.  Brooks  (Tex.  Civ.  App.)  95. 

I  37.  A  motion  to  continue  a  case  on  the 
ground  of  slcknens  of  leading  counsel  held  prop- 
erly overruled.— Texas  Mexican  By.  Co.  v.  King 
(Tex.  Civ.  App.)  906. 

I  37.  A  motion  for  the  continuance  of  a  case 
on  ground  of  absent  witnesses  held  properly 
refused.- Texas  Mexican  By.  Oo.  v.  King  (Tex. 
Civ.  App.)  966. 

I  46,  The  overmllnjE  of  a  motion  for  continu- 
ance for  absence  of  mtnesses  held  not  an  abuse 
of  discretion.— Gulf,  C.  &  S.  F.  Rs.  Co.  v. 
Brooks  (Tex.  Civ.  App.)  96. 

{  Circuit  court  held  to  have  power  to  im> 
pose  as  condition  to  granting  continuance  pay- 
ment of  costs  or  dismissal  m.  cause.— State  ex 
rel.  Spring  River  Electric  Power  Go.  v.  Thur- 
man  (Mo.)  1157. 
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S  49.  Acceptance  of  continuance  held  an  ac> 
ceptance  of  condition  in  order  as  to  payment 
of  coatB  or  diamiasal  of  canse.— ^tate  ex  rel. 
Spring  River  Electric  Power  Co.  t.  Thnnnao 
(Mo^)  1157. 

CONTRACTORS. 

Independent  contractoni,  see  Master  and  Serr- 
aot,  H  315-31S;  Negligence,  8  66. 

CONTRACTS. 

Agreement!   within   statute   of   firaads,  see 

Fraads,  Statute  of. 
GonBtltnnonal  guaranty  of  liberty  to  contract, 

see  Oonatitutional  Law,  8  89. 
Impairing  obligations,  see  Constitutional  Law, 

mldated  damages  or  penalties,  see  Damages, 
§1  78,  79. 

Parol  or  extrinsic  evidence  to  conntnie  and  ap- 

Sly  langaage  of  written  contract,  see  Evi- 
ence,  li  As-452. 
Parol  or  extrinsic  evidence  to  oontradlct  or 
vary  written  contract,  see  Kvidence.  I  423. 
Parol  or  extrinsic  evidence  to  show  invalidity  of 
■  written  contract  see  Evidence,  |  434. 
Reformation,  see  Reformation  of  Instrnments. 
Specific  performance,  see  Specific  Performance. 
Subrogation  to  rights  or  remedies  of  creditors, 
see  Subrogation. 

Contraett  of  parUcular  cIoi«e«  of  peraona. 

See  Attorney  and  Client,  I  123;  Carriers,  8 
218;  Corporations,  J8  4^5-^3.  057;  Hus- 
band and  Wife.  {I  3^7,  1S7-194 ;  Landlord 
and  Tenant,  IS  328-831;  Master  and  Serv- 
ant, 8  100;  Municipal  Corporations,  8fi  3<>2- 
373;   Principal  and  Agent,  §S  102,  103. 

Abstractors  of  title,  see  Abstracts  of  Title.  8  3. 

Attorney,  with  client,  see  Attorney  and  Client, 
«  75. 

Foreign  corporations,  see  Corporations,  |  657. 

Insurance  companies,  see  Insurance. 

Mortgagees,  assignment  of  mor^asce  or  debt  se- 
cured thereby,  see  Mortgages,  {  257. 

Mutual  benefit  insurance  aMOciatfon,  see  In- 
surance, 88  723,  724. 

Officers  and  agents  of  banks,  see  Banlcs  and 
Banking,  88  100.  HO. 

Officers  and  agents  of  corporations  in  general, 
sea  Corporations,  H  417-482. 

Coniraot%  relating  to  ptufk»aQr  tuhfeeU, 
See  Hl^ways,  |  IIS;  Insurance;  Marrii^e. 
Compensation  of  agent,  see  Principal  and  Agent, 
88  84~89. 

Compensation  of  broker,  see  Brokers,  88  57- 
63. 

Extension  of  time  for  payment  or  other  per- 
formance as  ground  for  diBcharge  of  sure^, 
see  Principal  and  'Surety,  §  105. 

Limitation  of  liability  of  carrier  in  respect  to 
UTe  stock,  see  Carriers,  8  218. 

Marriage,  see  Breach  of  Marriage  Promise. 

Married  women's  separate  property,  see  Hus- 
band and  Wife^  88  187-19^ 

Preparation  of  abstract  of  titie.  see  Absti&cts 
of  Title,  $  8. 

Public  improvements,  see  Municipal  Corpora- 
tions, 88  362-373. 

Re^ii^on  shares,  see  Landlord  and  Tenant,  88 

Standing  timtMr,  sae  Logs  and  Logging,  8  8. 
Water  snj^ly.  see  Waters  and  Watv  Gwrses, 

8  20a 

Portiowlor  eUute*  of  eapreu  contracU. 

See  Bailment;  Bills  and  Notes;  Deeds;  De- 
positaries; Exchange  of  Property;  Quar* 
anty ;  Partnership ;  Sales. 

Agency,  see  Prindpal  and  Agent. 

Assignment  of  mortgage  or  debt  secured  there- 
by, see  Mortgages,  8  ^^7' 

Indoraement  of  bill  or  note,  see  Bills  and  Notes, 
H  241-260,  207-280. 


Insurance  policies,  see  Insurance. 

Leases,  see  Landlord  and  Tenant. 

limiting  liability  of  master  for  Inju^  to  serv- 
ant, see  Master  and  Servant,  Ow. 

Sales  of  real^,  see  Vendor  and  Fntchaser. 

Sales  of  standing  timber,  aee  Logs  and  Logging, 
8  3. 

Subscriptions  to  corporate  stock,  see  Corpora- 

tiona,  8  70. 
Suretyship,  see  Principal  and  SuRty. 
Transfer  of  shares  of  corporate  atodt,  see  Oic- 

porati<ms,  f  121. 

Particular  cla*aea  of  implied  eontrmei*. 

See  Interest;  Money  Paid. 

Particwiar  modea  of  disekwviaff  eoKtrad^ 

See  Payment;  Tender. 

Z.  BEQUISITES  AITO  TAXJDXTT. 

(B)  P&rtles,  Fropoaala,  mad  AeeeptmHee. 

8  16v  Contracts  may  be  oonditimial  apoo  the 
happening  of  some  event,  or  upon  notice  of 
some  matter  being  given.— Chapman  t.  X>»gD- 
son  (Mo.  App.)  284. 

8  23.  Ad  acceptance  containing  a  ooaffitios 
varying  from  the  offer  will  aot  conatitnte  a  ow- 
tract  until  agreed  to.— Barran  t.  Blchaids  O^o. 

App.)  285. 

8  28.  Evidence  held  to  justify  a  finding  that 
a  contract  was  not  made  between  the  paitia. 
— Yancy  v.  Jones  (Mo.  App.)  316. 

<C)  Ponaal  M««mlalt«B. 

Of  deed,  see  Deeds,  f  86. 

8  40.  The  partiee  to  an  original  contract 
could  not  make  a  subsequent  agreement  a  part 
of  the  original  in  the  sense  that  it  was  original- 
ly within  the  agreement  when  it  was  not, 
though  they  raola  make  it  subject  to  all  the 
terms  and  condiUona  of  the  original  omtcact^ 
Wolton-WiLlon-Bodes  Co.  v.  McKItrick  OSj.) 
1046. 

(D)  C«»B«lder«tloB. 

Sufficiency  as  to  creditors  and  snbseqnent  pur^ 
^sers,  see  Fraudulent  Conveyances,  H  87- 

Particular  claatea  of  contraeta. 
See  Sales,  |8  19,  20. 

limitation  of  liability  of  carrier  of  lire  stock. 

see  Carriers,  8  218. 
Limiting  liability  of  carrier  in  respect  to  goods. 

see  Carriers,  |  154. 

8  u4.  An  agreement  Md  supported  by  a  anfl- 
cient  consideration. — Yeager  r.  Scott  ft  San- 
ford  (Tci.  Civ.  App.)  83. 

Parol  or  extrinsic  evidence  to  show  innll^cj. 

see  Evidence,  8  434. 
To  deed,  see  Deeds,  8  75. 

8  93.  A  contract  la  not  invalidated  by  mutu- 
al mistake  of  the  parties  as  to  a  fact  which  is 
merely  collateral  to  the  one  about  whidi  they 
contracted.— Darnell  v.  Dolan  (Tex.  Civ.  Aim.! 
857. 

8  90.  Brldenee  luU  relevant  to  show  nonex- 
istence of  fraud.— Ooekett  ft  fiona  t.  AuaeliB 
(Tex.  Civ.  App.)  fi9. 

(F)  IiecaUtr  ot  OkjMt  mm*  ttf  OauM- 

8  113.  A  ciHitraet  relating  to  tiia  aoqnisittea 
of  an  interest  in  state  school  land  keld  nonen- 
forceable.— Brown  t.  Brown  (Tex.  Civ.  App.t 
887. 

8  138.  Where  a  contract  relied  on  shows  on 
Its  face  that  it  Is  in  contravention  of  a  stai- 
ute,  the  statute  need  not  be  pleaded  to  raise  the 
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;  K.  a  B.  Go.  (Mo.)  lOSS. 

n.  oomnivoTioK  ahd  ofbba* 

TIOH. 

Particular  cZuMex  of  eontraeta. 
See  Bnb  and  Notes,  |  117;  Mortsagea,  U  120- 
123;  Sales,  I  ^  '•"e  w 

ABsignments  of  leasee,  see  Laodlora  and  Ten- 
ant, I  m 
Deeds,  see  Deeds.  H  00-177. 
Employment  see  Master  and  Serrant,  |  & 
Jjeases,  see  Landlord  and  Tenant,  |  48* 
Patents,  see  Boundaries,  i  3. 
Suretyahfp,  see  Principal  and  Surety,  |  69. 

(A)  General  Rnles  oX  Gomstrmetioa. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply laDfcuafK  of  written  contract,  see  Bvi- 
dence,  iS  448-452. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  SMdmce,  |  423. 

I  144.  Personal  contracts  are  Interpreted  1^ 
tTie  law  of  the  place  where  they  are  made,  but 
the  question  of  the  application  of  the  statute 
of  limitations,  being  merely  in  relation  to  the 
remedy,  is  regulated  by  the  law  in  the  toram 
in  Which  the  suit  is  brought. — Rock  Island 
Plow  Co.  T.  Masterson  (Ark.)  216. 

f  153.  The  coort  will  give  that  constmctlon 
to  a  contract  which  will  uphold  the  same,  sub- 
ject to  the  limitation  that  the  words  used  shall 
be  given  their  usual  and  ordinary  meaning.— 
American  Hardwood  Lumber  Co.  v.  Dent  (Mo. 

Apv.)  saa 

I  154.  A  contract  should  be  so  constmed 
that  one  party  shall  not  have  an  unfair  or  un- 
reasonable advantage  over  the  other.— Ameri- 
ran  Hardwood  Lumber  Go.  t.  Dent  (Mo.  AppJ 

320. 

I  168.  The  court  !u  conatming  a  contract 
must  consider  the  subject-matter  and  the  ob- 
ject to  be  attained.— Kzeits  v.  Egelhoff  (Mo.) 
1124. 

i  170.  The  contemporaneous  construction  by 
the  parties  is  persuasive  as  to  the  intent  of  the 
parties  to  a  contract. — Walton- Wilson-Rodes  Co. 
V.  McKitrick  (Ky.)  1046. 

I  176.  What  la  a  reasonable  time  in  which 
something  is  to  be  done  under  a  contract  is 
usually  a  qoestion  for  the  jury.— Asber  t,  Ash- 
er  (K7.)  416. 

(B)  Pmrtles. 

I  184.  By  the  express  provisions  of  Rev.  St, 
10(^,  {  Sie&,  all  contracts  which  by  the  com- 
mon law  are  joint  only  shall  be  construed  to  be 
joint  and  severaL— Knapp  v.  Hanley  (Mo.  App.) 
747. 

(C)  »nbJee<-H«tt«r. 

Uqoldated  damages  and  penalties,  see  Damages, 
»  IS,  79. 

(D)  Place  KBd  Time. 

S  217.  Under  a  railroad  construction  con- 
tract where  it  was  terminated  for  reasons  in- 
volving no  fault  or  dereliction  on  the  part  of  the 
contractor,  the  principal  was  bound  to  pay  for 
all  material  and  labor  furnished  and  also  to 
make  payment  of  percentages  retained. — Wal- 
ton-WUson-Rodes  Co.  v.  M^trick  (Ky.)  1046. 

(B)  CendlUoM. 

In  iiwiiTance  pollciet,  see  Insarance,  H  823- 
870,  728. 

I  221.  A  written  promise  to  pay  the  debt  of 
a  third  person  hM  contingent  upon  an  order 
of  snch  third  person  to  the  pxmnisor.— Chap- 
man T.  Ferguson  (Mo.  App.)  284. 


V.  FBBFOBXAHOE  OR  BKEAOH. 

JHJffect  of  perfomumce  of  contracts  within  stat- 
ute of  frauds,  see  Frauds,  Statate  ot,  1 133. 

Enforcement  ta  6peci0c  performance,  see  Spa* 
dflc  Performance. 

Liquidated  damages  and  peualtlet  for  breach* 
see  Damages,  H  78,  79. 

Parol  or  extrinsic  evidence  to  show  discharge  or 
performance  of  obligation,  see  Evidence,  | 
460. 

Time  of  performance  aa  alEectlng  applieatloa 
of  statute  of  frandB,  see  Frands,  fireatute  of, 
H  49-58. 

Pariteutar  cissset  of  eonfracts. 
Conditi<ais  in  insurance  poUdes,  see  Insurance^ 

11  323-870,  723. 
Employment  of  broker,  see  Broken,  |  57. 
Leases,  see  Landlord  and  Teuant  I  48. 
Sales,  see  Sales,  |  164 ;  Vendor  ana  Purchaser, 

M  148-176. 

With  municipal  corporation,  see  Municipal  Cor- 
porations, }  362. 

t  278.  One  suing  at  law  for  the  adverse  par- 

S s  nmiperformance  of  a  contract  mast  prove 
I  own  peifonnanee.— Kidta  v.  Bgelhofl  (Mo.> 
1124. 

I  279.  One  in  tending  to  sue  to  enforce  a 
mutual  covenant  moat  show  a  tender  of  per- 
formance or  prora  that  a  tender.  If  made,  wonld 
have  been  rdnsed.— Gomett  t.  Best  QSo.  App.> 
35. 

S  306.  Plaintiff,  having  failed  to  comply  with 
contract  relating  to  planting  of  fruit  trees,  held 
not  entitled  to  hold  amMllee  to  ito  performance. 
— Hefflngton  t.  Stnrgla  (AA.)  920. 

I  303.  The  owner  of  land  did  not  commit  a 
breach  of  a  building  contract  which  provided 
that  a  certain  amount  shall  be  paid  as  liquidat- 
ed damages  In  case  of  delay  In  constmctlon  by 
making  an  nnfonnded  dalm  for  liquidated  dam- 
ageB.-%aerveldt  Const.  Co.  v.  Bagiey  (Mo.)  688. 

I  303.  Where  full  performance  of  a  contract 
is  wrongfully  prevented  by  the  adverse  par^, 
the  latter  may  not  complain  of  nonperformance. 
— Kreits  v.  Egelhoff  (Mo.)  1124. 

I  316.  Where  one  party  to  a  contract  seeks 
to  avoid  compliance  therewith,  the  otiier  party 
may,  without  waiving  bis  rights,  make  an  hon- 
est effort  to  induce  compliance.- LonisviUfr 
Packing  Co.  v.  Grain  (Ky.)  576. 

f  318.  Furnishing  of  defective  trees  by  a 
plaintiff  Aeld  a  discharge  of  a  contract  with  de>* 
fendant,  not  waived  by  the  planting  ot  tile  trees. 
— IleffingttHi  v.  Stutgis  (Ark.)  &3o. 

I  318.  If  one  party  to  a  contract  elects  not 
to  accept  a  breach  by  the  other,  the  contract 
remains  open  for  the  bene6t  of  both  partien, 
aod.  if  during  each  time  anytbing  occurs  to  in- 
validate it,  the  party  seeking  to  renounce  it  may 
take  advantage  of  snch  discharge^Louiavllle 
Packing  On.  v.  Grain  (Ky.)  575. 

TI.  AOTXOirfl  FOR  BBEAOH. 

Correction  and  enforcement  oi  contract,  see- 
Reformation  of  Instruments,  I  80. 

Damages,  liquidated  damages  ana  penalties,  see 
Damages,  U  78,  79. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply langoue  of  written  eontiAct  see  Evi- 
dence, H  448-462. 

Parol  or  extrinsic  evidence  to  ccmtradict  or  vary 
written  contract,  see  Evidence.  |  423. 

Parol  or  extrinsic  evidence  to  show  Innllditjr 
of  contract,  see  Elvidenee.  I  434. 

Statutory  linutatlOns,  see  Limitation  of  Actions^ 
i  63. 

Venue,  see  Venue,  I  7. 

I  332.  Petition  on  contract  for  transfer  of 
lease  and  assistance  to  defendant  in  purchasing 
land  bdtwging  to  public  Rdiool  fnnd,  held  not 
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subject  to  oerttln  special  exceptioiUL— Bdeber 
Schmidt  dTtx.  dv.  App.)  SSS. 

{884  AltematiTe  pleadlnv  at  qnantnm  mer- 
tor  tnmsCerrlDff  lease  or  land  belonging  to 
pablic  school  fund  and  asaistiog  defendant  in  par- 
chasing  the  land  held  not  subject  to  special  ex- 
ceptions for  failure  to  Itemize.— Belcher  t. 
Schmidt  (Tex.  Civ.  App.)  833. 

I  842.  Where  the  iUegality  of  a  contract  aris- 
es from  eztiinste  matter  not  appearlnK  on  the 
face  of  the  petition,  a  plea  ralaiu.  the  ulmlity 
is  proper.— Shohoney  v.  Quince,  O.  ft  K.  0.  B. 
Co.  (Mo.)  1059, 

CONTRIBUTORY  NEGLIGENCE. 

See  M(«llgenee,  H  72-86;  U7,  122. 

CONTROVERSY. 

Amount  in  controrernr  as  alfecting  Jorlsdlction 
ot  courtly  see  Appeal-  and  Error,  i  SO;  Courts, 
f  12L 

CONVERSION. 

QC  ohat^  into  lealtr,  see  Fixtarea. 

CONVEYANCES. 

Contracts  for  exchange  <^  propert?,  see  Ex- 
change of  Property,  |  3. 

Contracts  to  convey,  see  Vendor  and  Pnrcfaaser. 

Deiivery  in  escrow,  see  Escrows. 

]''^ndoient  as  to  credltois  or  sabseqnent  inir- 
chasen,  see  Frandnlent  GonTCynncM. 

Parol  or  extrinsic  evldaico  to  construe  and  ap- 
ply language  of  iastmment,  see  Eridoice,  H 
450-452. 

Befbrmation,  see  Beformatlon  of  Instruments. 
Validity  as  to  creditors  or  subsequent  purchas- 
en,  see  Fxandalent  GwiTeyaiicea. 

OonveiMiioee       or  to  parftowlor  dosset  of 
perBOM. 

See  Hnsbsnd  and  Wife.  |  47. 

Married  women,  see  Husband  and  Wibi,  H 

192,  IM. 
Mortgagors,  see  Mortgages,  (  274. 

Conveyance*  of  particular  tpecies  of,  or  eetatee 
or  interettt  in,  property. 

See  Mines  and  Minerals,  %  55. 

Married  women's  separate  property,  see  Hus- 
band and  Wife.  H  m  194. 

Mortgaged  property,  see  Mortgages,  {  274. 

Personal  property,  in  general,  see  Oiattel  Mort- 
gages :  Sales. 

Public  lands,  see  Public  Londs,  ||  173-178. 

Real  property  In  general,  see  Deeds;  Mort- 
gages;  Vendor  and  Purchaser. 

Standing  timber,  see  Logs  and  Logging,  |  8. 

Particular  clatset  of  conveyancet. 
See  Assignments  for  Benefit  <tf  Creditors ;  Chat- 
tel M(»tgagw;  Deeds;  Mortgtfea. 

CONVICTS. 

See  Prisons. 

Nature  and  extent  of  punishment,  see  Criminal 
Law,  i  mo; 

CORAM  NOBIS. 

Writ  of  error  coram  noUs,  see  Criminal  Law, 
i  1180. 

CORPORATIONS. 

Admissibility  of  corporate  books  In  eTidence» 

see  EMdence,  |  354. 
Iaws  impairing  obligation  of  charter,  eee  Con- 

stltnti<Hial  Law,  |  126. 


Subjects  and  titles  of  acts,  relating  to  corpota- 
tloDfl  and  corporate  offices,  see  Statutes,  f  IISL 
Unincorpwated  associations,  see  Associations. 

Particular  oIa««ea  of  eorporstfoM. 

See  Beneficial  Anociatlons ;  Carrien ;  Mu- 
nicipal Corporations;  Railroads. 

Banks,  see  Banks  and  Banking, 

Benefit  societies,  see  Benefit^  Associadona. 

Insurance  companies,  see  losorance. 

Loan  companies,  see  Banks  and  BanUqc,  |  81S> 

Mutual  benefit  insurance  aesodstlons,  see  In- 
surance, M  60&-S26. 

School  districts,  see  Schools  and  Sdwol  TSUmt 
tricts.  H  80-116. 

Street  railroad  oompanies,  see  Street  Bailroada. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones. 

Water  companies,  see  Watan  and  Water  CMua- 
es,  H  IM-W 

I.  niOOBPOaATIOK  AHD  OHOAa- 
IZATIOH. 

%  1&  Articles  of  Incorporstion,  redtlns  that 
the  corporation  sliall  continue  nntil  dinoWed 
by  the  written  consent  of  a  majority  of  the  oat- 
standing  capital  atoclc,  heU  not  a  compliance 
with  St.  t  689  (RnsseU's  6t  1  2122)^ 
Cheaney  t.  Bmner  (Kj.)  167. 

XL  OOBPOmATE  EXISTEHOB  AHD 
FBAKOmSE. 

Amendment  or  alteration  of  charter  as  impair- 
ing otdigati«i  (Ht  contract  see  Consdtntiona] 

Lf w.  I  m 

XT.  OAPXTAt,jKrjOT;  AHD  DXVI. 

Of  bank,  see  Banks  and  Banking,  1  42: 

(B)  Snbsertvtloa  «•  0t«ek. 

I  76.  Under  Ber.  St.  1889,  |  1S23  et  aeq. 
{Ann.  St.  1900.  p.  IIOO),  a  snbw^ber  for  mtoA 
in  a  corporation  to  be  formed  AeU  liable  on 
bis  subsmption. — Louisiana  Purchase  Espon- 
tion  Co.  T.  Schnnrmacher  (Mo.  App.)  826. 

I  80i  One  who  baa  been  a  stockholder  for 
over  two  years  keM  not  entitled,  on  tlie  inaol- 
Tency  of  uie  corporation,  to  soe  to  rescind  the 
contract  of  purchase  on  the  ground  of  band  of 
the  officers  of  the  corporation  Indodnc  the 

Snrchase.— Reid  t.  Owensboro  SaTiags  Bank  A 
rust  Co.  (Ky.)  102& 

{  89.  When  a  subscrilMT  for  corporate  stock 
notified  the  corporation  on  receiving  a  notice 
for  pajment  on  nia  uriMcription  tliat  be  would 
not  pa;  and  doded  all  Ualulitjr,  subseqocnt  no- 
tices were  nnnecessary.— T<oalslana  Pondiaae 
l^osition  Co.  T.  Bchnnrmacha  (Mo.  Ak>^> 

(D)  Tramsfer  of  Skans. 

Obtaining  money  by  false  reraesMitations  aa  to 
fiict  inducing  porchase  of  ibxA,  aee  Vmiat 
Pretenses,  |  T. 

I  121.  In  an  action  on  a  check  given  \>y  de- 
fendant to  plaintiff  in  accounting  for  stock  sold 
by  defendant,  the  refusal  of  an  uuntractlfm  Md 
error.— Thompson  t.  National  Bank  of  C<ni* 
merce  (Mo.  App.)  27. 

T.  MEBCBEBS  AHD  STOCKHOXOfiM 

Members  of  beneficial  associations  In  general, 

see  Beneficial  Associations,  |  10. 
Stoekholden  of  banks,  see  Baiuv  aad  Banking. 

(A)  aivhts  aa«  LlafeUltlM  mm  f  Ow- 
••nttloa. 

Assessment  on  bank  atodL  see  Banks  and  Bank- 
ing, f  43. 
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(D)  U«felUt7  for  Oorpwrnim  I>*Ma  mmM 

Aatm. 

i  243.  A  creditor  of  a  corporation  h«ld  not 
entitled  to  assert  anj  liability  against  a  stock- 
holder purchasing  in  the  open  mai^et  stodc 
represented  on  its  face  to  be  fully  paid. — Bonet 
Const.  COk  T.  Central  Ajnoaement  Go.  (Mo. 
App.)  270, 

i  247.  A  creditor  of  a  corporation  held  es- 
topped from  aasertinx  any  liability  against  a 
•todibolder  on  account  of  any  unpaid  Mrt  of 
his  subscription.— Bonet  Const  Go.  t.  Ooitrat 
Amusement  Co.  (Mo.  App.)  270. 

{  2S9.  A  proceeding  by  a  motion  for  execu- 
tion against  a  stocltholder  tinder  Bev.  8t  1909, 
I  300C,  Aeld  a  substitute  for  a  bill  in  equltv. 
and  to  contemplate  a  hearing  as  in  a  salt  in 
eqalty^Btnet  Const.  Co.  t«  Gentral  Amuse- 
ment Co.  <Mo.  App.)  270. 

TI.  OFFICEKS  AND  AOENT8. 
Of  insurance  companies,  see  Insorance,  |  69S. 

(B)  Amtterltr  Fnmotlona* 

I  303.  "OenenU  managei"  defined.— Bo(d»r^ 
Jones  Oil  Co.  t.  National  R^tolng  Oo.  (Tex. 
ay.  App.)  815. 

Vn.  COKPORATEPOWEB9  AlTD 
UABIUTIBa. 

Of  banks,  see  Banks  and  Banking,  U  10»-13a 

(A)  BztMit  mmM.  BzeMlae  of  Poworo  1m 
OoMevsI. 

I  870.  A  corporation  can  only  do  those  things 
which  are  necessary  to  carry  into  effect  the 
purposes  for  which  ft  was  organized,  and  it  can 
do  no  act  and  can  make  no  contract  not  express- 
ly or  by  fair  implication  authorized  by  its  char- 
tpr.— Rlcbeson  t.  National  Bank  of  Mena  (Atk.) 
918. 

f  888.  A  corporation  held  not  entitled  to 
plead  ultra  Tires  to  a  contract  of  suretyship 
where  it  had  received  tlie  benefits  from  snob 
contract. — Blchescm  t.  National  Bank  of  Mena 
(Ark.)  918. 

(B)  BeprMoatoMoH  of  Corpormtloa  Of- 
fleen  aaA  A«OMts. 

Bank  officers  and  agents,  see  Banks  and  Bank- 
Inft.  H  109.  110. 

Declarations  by  officers  and  agents  as  evidence 
against  corporation,  see  Brlaence,  |  244.  . 

Notice  to  officer  or  agent  of  insurance  company 
as  notice  to  company,  see  Insurance,  {  3t8. 

RAtification  of  employment  by  officer  of  fra- 
ternal insurance  society,  see  Insurance,  | 
695. 

Kequiiements  of  statute  of  frauds  as  to  con- 
tracts for  sale  of  land  by  agent,  see  Frands, 
SUtute  of,  I  11& 

S  417.  A  settlement  of  a  Judgment  against 
a  corporation  for  a  tort  for  less  than  its  face 
hfld  within  the  authority  of  the  corporation's 
secretary,  and  Unding  on  it.— Nelson-Bethel 
Clothing  Co.  V.  Pitts  (Ky.)  430. 

I  425.  Defendant  held  estopped  from  denying 
that  a  lease  was  executed  for  it  by  Its  general 
manager. — Kincheloe  Irrigating  Co.  t.  Hahn 
Bros.  &  Co.  (Tel.  CW.  App.)  78. 

{  426.  A  corporation  held  liable  under  the 
circumstances  for  debts  incurred  by  its  presi- 
dent and  general  niaaager.— Arkansas  Amuse- 
ment Ass'n  T.  Higgins  (Aik.)  636. 

f  432.  la  an  action  against  a  corporation  for 
Bcrrices,  evidence  held  to  show  the  essentials 
of  a  recovery  by  plaintiff. — Arkansas  Amuse- 
ment Ass'n  V.  Higgins  (Ark.)  635. 

S  432.  Evidence  held  insufficient  to  show  a 
ratification  by  the  officers  of  a  corporation  of 


a  eontraet  tot  the  nle  ct  land.— Idndhont  t. 
St.  Loois  Pcoteatant  Orphan  Asylum  (Ho.)  666. 

f  432.  In  an  action  for  breach  of  a  lease  of 
land  with  water  and  seed  to  be  furnished,  in 
which  the  issue  was  whether  one  who  was  de- 
fendant's general  manager  when  the  lease  was 
executed,  acted  for  defendant  in  maldnE  it,  cer- 
tain evidmce  hdd  admlssiUe^Kincheioe  Irri- 
gating C9o.  T.  Hahn  Bros,  ft  Oo.  (Tex.  Olr.  App.) 
78. 

S  432.  In  an  action  for  the  breach  of  a  lease 
of  land,  certain  eridmce  held  admissible  to 
show  that  the  lease  was  executed  for  defend- 
ant.—Kincheloe  Irrigating  Co.  T.  Hahn  Bros, 
ft  Co.  (Tex.  ClT.  App.)  78. 

}  433.  In  an  action  for  breach  of  a  lease 
which  defendant  denied  was  executed  for  it  by 
its  general  manager,  held  proper  to  show  on  the 
cross-examination  of  such  manager  tiiat  an- 
other, for  whom  he  had  testified  the  lease  was 
executed,  was  a  stocUioIder  and  director  of 
defendant  company.— Kincheloe  Irrigating  Oo. 
T.  Hahn  Bioa.  ft  Go.  (Tex.  av.  App.)  78. 

(O  Pvopertr  OooTeyaBees. 

Requirements  of  statute  of  frauds  as  to  con- 
tracts for  sale  of  land  by  agmt,  see  Frauds, 

Statute  of,  S  116L 

5 43S.  Right  of  a  corporation  stated  to  ac- 
re land  under  Ky.  St  i  667  (Russell's  St 
f  2153).— ConunonweaK^  t.  lAoIsvlUe  Property 

Co.  (Ky.)  413. 

I  435.  Under  Ky.  St  |  667  (Russell's  St.  I 
2153),  the  right  of  a  corporation  to  bold  land 
is  limited  to  such  land  as  Is  proper  and  suit- 
able and  such  as  may  be  reanirea  to  enable  it 
to  engage  in  the  business  which  its  (barter  ex- 
press^ allows.— Commonwealth  t.  LoulsTlIle 
Property  Co.  (Ky.)  418. 

I  435-  The  holding  of  lands  interminably  by 
a  ^'holding"  company  held  not  a  business  with- 
in Ky.  St^  IBOenTSOT  (BosseU's  St  1  215^.— 
Commonwealth  t.  LonisTflle  Property  Co.  (Ky.) 

413. 

(D)  CoBtraotB  amd  ladebtedaoae. 

I  455,  That  the  seal  of  a  corporation  was 
not  affixed  to  a  contract  made  by  it  is  not  in 
itself  fatal  to  the  contract— Stevens  v.  Knights 
of  Modem  Maccabees  (Mo.  App.)  767. 

S  481.  In  an  action  for  Injunction,  plaintiC 
held  not  entitled  to  set-off  a  certain  daim 
against  defendant's  claim  for  interest  on  bonds, 
so  as  to  prevent  a  foreclosure  for  default  In 
payment  of  interest— El  Campo  Light  Ice  ft 
Water  Co.  v.  Water  ft  Light  Co.  of  El  C^ampo 
(Tex.  av.  App.)  868. 

I  481.  In  an  action  for  an  injunction,  the 
bill  held  sofficient  as  against  a  general  demur- 
rer.—El  Campo  Ught.  Ice  ft  Water  Go.  v.  Wa- 
ter ft  Ught  Go.  of  Bl  Campo  (Tex.  Cir.  App.) 
868. 

i  481.  A  certain  right  of  action  at  law  held 
not  to  preclude  plalndS  from  injunctive  relief 
sought.- El  Campo  light.  Ice  ft  Water  Co.  t. 
Water  ft  Uifiit  Oo.  of  Bl  (3ampo  (Tex.  Civ. 
App.)  86& 

I  483.  Under  a  contract  between  the  organ- 
izera  of  a  corporation,  which  was  ratified  by  the 
corporation,  one  of  the  parties  agreeing  to  buy 
equipment  held  to  occupy  a  position  with  ref- 
erence to  the  corporation  analogous  to  that  of 
seller  or  agent  so  that  a  lien  for  the  price  of 
the  materials  furnished  arose—Panhandle  Tele- 
phone ft  Telegraph  Co.  v.  Kellogg  Switehboud 
ft  Supply  Co.  (Tex.  CXv.  App.)  968. 
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(K)  Torts. 

PorMofor  cIsitM  of  corporat^igi* '  or  Mwel» 

See  Carriers.  H  131-134,  140,  154.  177-185, 
218-228,  2»7-321.  365-382:  Railroads,  H 
222,  274-282,  800-^50,  357-401.  42S-447, 457 ; 
Street  Railroads.  H  81-118. 

(F)  c'lTll  Astloaa. 

Declarations  by  officers  and  agents  as  ertdence 
ayaiiiBt  corporatioD,  see  ETtdeace,  {  244. 

By  or  against  particular  cJomm  of  oorpoTatiot%t 
or  MMctotioMf . 

See  Associations,  |  20:  Carriers,  If  131-184, 
185,  224r-^,  315-321.  346.  847,  982:  Rail- 
roads, »  222.  282.  344-350.  400.  401.  447; 
Street  RaUroads,  Sf  114-118. 

Electric  companies,  see  Electridtj.  S  19. 

Insarauoe  ctHnpaoies,  see  Intarance,  If  642- 


<0>  CrtBM  and  CrlmlMil  PrMWOtlens. 

Of  ntUroad  eompaniea,  see  RaUroada,  |  2BS. 

▼m.  nnraLTEiroT  jam  bbobxtsbs. 

Of  banks,  see  Banks  and  Banking,  |  77. 

I  SSa  Evidence  kOd  to  Jnstlfy  a  finding  Out 
payments  made  by  a  corporation  to  a  bank 

were  made  in  the  ordinary  course  of  business, 
and  not  with  the  intent  to  prefer  one  creditor 
over  another.— Fairbanks.  Morse  &  Co.  t.  Mad- 
isonville  Sayings  Bank  (Ky.)  540. 

S  560.  A  receiver  of  an  insolvent  corpora- 
tion does  not  occupy  any  better  position  than 
the  corporation.— Reid  v.  Owcnsboro  Savings 
Bank  &  Tmst  Co.  (Ey.)  1026. 

f  665.  In  Insolvency  proceeding  against  a 
corporation,  evidence  held  sufficient  to  show 
that  the  corporation  owed  the  debt  to  secure 
which  It  executed  a  mortgage  to  one  who  as- 
anmed  the  debt.— Rlcbesm  t.  National  Bank  of 
Mena  (Ark.)  «1S. 

5 666.  The  preference  which  Is  given  to 
aries  and  wages  due  laborers  and  employ^ 
over  other  creditors  of  Insolvent  corporations  by. 
Kirby's  Dig.  U  940,  950,  is  personal,  and  does 
not  paaa  with  an  assignment  of  the  debt.— 
RIcheson  t.  National  Bank  of  Mena  (Ark.)  912. 

JX  DIS«OX.imON  AHD  FOBFEITUBB 
OF  FKAHCHI8E. 

Of  banks,  see  Banks  and  Banking,  |  77. 

I  625.  The  director  of  a  corporation  could 
not  be  made  personally  liable  on  an  account  for 
goods  sold  the  corporation,  under  Laws  30th 
Leg.  c.  23,  I  8,  where  the  petition  did  not  ape- 
ciSLlly  plead  the  facts  showing  a  cause  of  action 
under  auch  section.— Smith  v.  Briggs- Weaver 
Machinery  Co.  (Tex.  Civ.  App.)  954. 

Xa.  FOBEION  0OBPOBATXOH8. 

Deprivation  of  property  without  dne  process  of 
law,  see  Constttotional  Law.  |  206. 

Regulations  denying  equal  protection  of  laws, 
see  Constitutional  I.<aw,  S  240. 

Sufficiency  of  presentation  of  grounds  for  re- 
view in  action  by  foreign  corporation,  see 
Aiveal  and  Error,  1 170. 

I  686i  A  foreign  corporation  may  be  exdod- 
ed  from  doing  business  in  a  state  or  required 
to  do  business  only  upon  the  conditions  imposed 
by  it.— Bowden  v.  Daniell  (Mo.  App.)  28. 

I  642.  The  enforcement  of  a  contract  in  the 
courts  of  the  state  by  a  foreign  corporation  Is 
not  the  doing  of  business  in  the  state  within 
the  statute  prohibiting  foreign  corporations  from 
doing  business  within  the  state  until  they  com- 
ply with  the  laws  thereof.— United  Shoe  Ma- 
chinery Co.  V.  Bamlose  (Mo.)  1138. 


I  653.  The  manager  of  a  business  conduct- 
ed in  the  name  of  a  foreign  corporation,  not 
having  complied  with  statute  as  to  foreign  cor- 
poraticms,  is  personally  lial>le  for  torts  emn- 
mitted  in  canring  on  the  btisinaai.— Bowden 
V.  Daniell  (Mo.  App.)  23. 

I  657.  A  contract  of  sale  by  a  dtlxen  to  s 
foreign  corporation  which  hu  not  complied 
with  the  laws  of  state  ketd  Invalid  so  as  not 
to  pass  any  title  to  the  corpomtlMi.— United 
Shoe  Macbinexr  Co.  t.  Bamlose  (Mo.)  1188. 

I  661.  The  rule  fliat  the  oonrts  will  not  aid 

a  foreign  corporation  to  recover  the  possesirion 
of  property  It  parted  with  under  a  lease  made 
in  violation  of  Rer.  St.  1800,  H  1024.  1026 
(Ann.  St.  1906,  pp.  886,  890),  held  appUcabie 
onlv  where  the  maintenantw  of  the  suit  neces- 
sarily results  in  the  court's  clvlng  effect  to  the 
void  leaae.— United  Shoe  Machinery  Go.  t. 
Ramlose  (Mo.)  1133. 

I  663.  A  foreign  corporation  not  complying 
with  Rev.  St.  1899,  H  1024,  1026  (Ann.  St. 
1900,  pp.  886,  880),  heU  enUUed  to  maintain 
replevin  for  chattels  delivered  by  It  to  a  citixm 
under  a  void  lease.— United  Shoe  MacJiloery  Co. 
v.  Ramlose  (Mo.)  1133. 

1  668.  In  view  of  Rev.  St  1909.  i  3(K37. 
service  of  summons  as  shown  by  the  retain, 
upon  the  "clerk"  of  a  for^gn  corporation  hav- 
ing an  office  in  this  state,  held  sufficient,  with- 
in Rev.  1900.  I  1760  (Rev.  St.  1889.  fi  570 
[Ann.  St.  1906,  p.  597]).— State  ex  rel.  Texas 
Portland  Cement  Co.  v.  Sale  (Mo.)  1119. 

I  669.  An  application  for  the  removal  of  s 
cause  to  the  federal  court  held  an  entry  of  ap- 
pearance, so  as  to  waive  any  defect  in  uie  serv- 
ice of  summons  under  Rev.  St  1899,  I  570 
(Ann.  St  1906,  p.  597).— State  ex  rel.  Texas 
Portland  Cement  Oo.  v.  Sale  (Mo.)  1119. 

I  672.  In  an  action  by  a  foreign  coipwatton, 
where  the  petition  did  not  show  that  tibe  cor- 
poration was  doing  business  in  the  state  in 
violatiou  of  law,  that  defense  cannot  be  raised 
bv  exception,  but  must  be  pleaded.— Panhandle 
Telenhme  &  T^graj^Ga  v.  KeUocg  Switch- 
boaid  &  Snppl7  Co.  (Tez.  Oir.  Aw)  MS> 

CORPUS  DELICTI. 

Instmctlons  as  to  in  proseeation  for  hanidds. 
see  Uomidde,  |  284. 

CORRECTION. 

Of  erroneous  instmctl<ma  by  other  InstmetkMia, 

see  Trial,  |  296. 
Of  Judgment,  see  Judgment  |  310. 
Of  record  on  appeal  or  writ  of  erroR  see  Aa- 

peal  and  Error,  H  644r465. 

CORRUPTION. 

In  general,  lee  Fraud. 

CO-SERVANTS. 

See  Master  and  Serrant,  B  168-19& 

COSTS. 

In  action  for  wrongful  attachment,  see  Att«dK 

ment.  I  376. 
In  Interpleader,  see  Interpleader,  |  SS. 
Payment  of  coats  as  condition  of  granting  con-  i 

tinuance,  see  Continuance,  |  49. 
Payment  or  security  on  taking  appeal  or  other  i 

5>roGecding  for  review,  see  Criminal  I*aw.  I 
076;  Jnstioes  of  the  Peace,  1 | 

X.  HATmtE,  0B01 

OF  BIOHT  nr 

I  2.  "Costs"  defined.— City  ia  CarterrlUe  t. 
Caidwen  (Mo.  App.)  74B. 
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i  32.  Defeodaat  K«U  not  tbe  preTailinff  pa^ 
tr  witbin  Ber.  8t  188»,  f  IMT  <Aim.  St.  1908, 

S1174),  nlatiiig  to  coiti.— Swolcord  Bra.  Dry 
ooda  Co.  T.  Randolph  (Ho.  App.)  20& 

I  32.  Under  Sayles'  Ann.  CSv.  St.  1897.  arts. 
1-^5,  1438,  the  court,  removing  at  the  suit  of 
a  purchaser  against  the  vendor  a  cloud  on  tbe 
title  coQsiating  of  the  vendor's  lien.  M4  not 
anthoriied  to  tax  the  costs  in  fevor  of  the  ven- 
dor.—Caldwell  T.  DiUard  (Tex.  GW.  App.)  863. 

IT.  ■EGXTBITT  FOR  FATXEIIT. 

Security  to  perfect  appeal  or  other  proceeding 
for  review,  see  Jostices  of  tbe  Peace,  S  1B9- 

VIL  OW  APFEAI.  OK  BBJWB,  AMP  OH 

jnsw  TBXAi*  oa  MonoH  thbb»- 

FOK. 

HaimleM  error  In  taxatloii  of  costs  aialiut 
nuetlei,  sea  Aiveal  and  Brror,  |  1074. 

i  238.  Wbere  a  remittitar  is  entered  in  the 
county  court  reducing  the  amount  of  a  judg- 
ment recovered  in  a  Justice's  court,  the  costs 
Bhould,  under  the  direct  proTisiooa  of  Rev.  St 
1895,  art  1436,  be  taxed  aninst  tbe  one  who 
entered  the  xemlttltnr. — Uclntyze  t.  Bmezsou 
(Tex.  Civ.  App.)  947. 

'  8  238.  Wbere  costs  wars  pn^rly  taxable 
against  aa  appellee  becanse  be  remitted  part  of 
a  judgment,  nut  that  was  not  called  to  the  at* 
tention  of  the  trial  court,  tbe  costs  of  an  ap- 
ical must  be  borne  by  the  appellant.— Mcln- 
tjre  T.  Emerson  (Tex.  Civ.  App.)  947. 

I  256.  The  court  will  impose  on  appellant 
the  cost  of  so  much  of  the  statement  of  facte 
as  is  nnnecessary  to  comply  with  the  law  and 
tbe  rules  of  court. — Cbaisou  r,  McFaddin  (Tex. 
Civ.  App.)  621. 

5 260.  One  obtaining  a  jadgment  by  default 
d  entitled,  on  affirmance  thereoj^  to  10  per 
cent  damages,  as  autborized  by  Sayles'  Ann. 
Civ.  St.  1897,  art  1024,  because  of  tbe  suing 
out  of  a  writ  of  error  to  review  the  judgment 
for  delay  only. — Cranberry  r.  Ja<&8on  (Tex. 
Civ.  App.) 

I  260.   Where  a  writ  of  error  is  sued  out  for 


delay  only,  the  defendant  in  error  heid  entitled 
to  tne  damages  for  delay  provided  by  Sayles' 
Ann.  av.  St.  1897,  art.  1024,  though  be  filed  a 


transcript  in  compliance  with  rule  95  district 
and  county  courts  (102  Tex.  xUx,  67  S.  W. 
3cxvii),  Instead  of  taking  another  proceeding  to 
Becnxe  a  more  prompt  enforcement  of  his  judg- 
ment—Oranberxy  y.  Ja<AMn  ^?ex.  dr.  ^p.) 
COS. 

I  262.  Damages  for  suing  out  a  writ  of  er- 
ror for  delay  only  may  be  awarded  on  motion 
to  affirm  a  judgment  on  certificate,  provided 
tbe  record  Is  bxoaght  n^— Granberrj  v.  Jack- 
son (Tex.  Civ.  App.)  608. 

TZn.  PATSCENT  AMD  REKEBIES 

FOR  OOX.I.EOTIOir. 

Documentary  evidence  In  action  to  racover 
costs  paid,  see  Evidence,  i}  333,  334. 

Payment  of  costs  aa  condition  of  granting  can- 
tiDuance,  see  Continuance,  |  49. 

Payment  or  security  on  taking  appeal  or  other 
proceeding  fdr  review,  see  Criminal  Law,  | 
1076;  Justices  of  tbe  Peace,  |  169. 

SecondazT  evidence  as  to  amount  of  costs  paid, 
see  Evidence,  {  168. 

XX.  nr  OBIBOHAL  FBOSBOUnOHI. 

Attorney's  fees  on  appeal  In  piDsecution  for  vio- 
lation of  ordinance,  see  Municipal  Corpora- 
tions, S  644. 

Security  to  perfect-appeal  or  other  proceeding 
for  review,  see  Crimioal  Law,  i  1076. 


I  284.  Costs  In  criminal  proceedings  are 
those  charges  fixed  by  law  wnicb  have  been 
necessarily  incurred  In  the  prosecution  of  one 
charged  with  a  public  offense  as  compensation 
to  tbe  officers  for  thdr  servioes.— City  of  Car- 
terville  v.  GazdweU  (Ma  App.)  745. 

COUNSEL. 

See  Attorney  and  Client;  Disuict  and  Prose- 
cntlag  Attorneys. 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

Bee   Municipal   Corporations;    Sebools  and 

School  Districts.  H  SO-lia 
Conn^  in  whkli  to  sue,  see  Teime. 
Highways,  see  Hi^ways. 

n,  aovxBiniBiiT  ahd  ofvxoers. 

(B)  CoMtr  Beat. 

I  34.  Klrby's  Dig.  K  1115,  1117,  authorizing 
the  change  of  coon^  seats.  Md  to  require  that 
aa  abstract  of  title  for  the  new  county  seat 
Aail  accompany  or  be  embodied  in  the  petition 
for  removal^  and  the  decision  of  the  county 
court  on  the  sufficiency  of  the  abstract  cannot 
be  collaterally  attacked.— Walsh  t.  Hampton 
(Ark.)  214. 

f  34.  A  petition  to  vacate  orders  for  the  re- 
moval of  a  county  seat  A«M  to  collaterally  at- 
tack .tbe  orders  and  cannot  be  sostalned.— 
Walsh  V.  Hampt<m  (Ark.)  214. 

I  84.  A  petition  for  tlie  lemoval  of  the  coun- 
ty seat  of  a  county,  togetim  with  a  writtm 
instrument  signed  by  the  owners  of  the  prop- 
erty for  die  new  location,  kM  to  aufflciently 
comply  with  Kirby's  Dig.  fif  1115,  1117.— 
Walsh  V.  Hampton  (Ark.)  214. 

I  35.  Under  Kirby's  Dig.  (  1119,  an  election 
for  the  removal  of  a  county  seat  held  an  elec- 
tion within  tbe  general  election  laws  and  gov- 
erned thereby.— Walsh  v.  Hampton  (Ark.)  214. 

(O)  CoaatT  BowA. 

Purchased  by  county  jndge  at  sale  under  exe- 
cution in  ttroT  of  county,  see  Bxecntion,  f 

22& 

<D)  Oflleer*  and  Asents. 

Prosecuting  attorneys,  see  District  and  Prose- 
cuting Attom^s. 
Slierlfb,  see  Shcnifts  and  Constables. ' 

m.  FROVEBTT.  OONTKAOTS,  AITO 
T.TAB1T.TTIES. 

(A)  Pvblle  BalldlBsa  aad  Otber  Property. 

Construction  and  maintenance  of  bridges,  see 
Bridges,  |  12. 

Purchase  by  conn^  judge  at  sales  under  exe- 
cution In  favor  of  county,  see  Execution,  I 
228. 

S  110.  Where  a  county  judge  by  purchasing 
property  at  a  sherifiTs  sale  was  accountable  to 
the  county  for  tbe  purchase  price,  the  county's 
crediting  itself  on  a  debt  owing  bun  to  the  ex- 
tent of  tbe  purchase  had  the  same  effect  as  if 
the  monev  was  paid  him.--FeIti  t.  Bell 
County  (Tex.)  128. 

i  110..  The  manner  of  settlement  of  the  pay- 
ment by  a  judge  to  the  county  of  property 
bought  at  a  sheriff's  sale  held  valid.— Felts  v. 
Bell  County  (Tex.)  123. 

I  110.  A  county  having  exercised  its  option 
to  take  the  price  paid  by  the  county  judge  for 
property  bought  by  him  at  the  county's  judicial 
sale,  Instead  of  the  land,  hdd  not  entitled  to 
recover  tbe  land  without  restoring  tbe  purchase 
price.— Felta  v.  Bell  County  (Tex.)  123. 


For  eases  la  Dee.  Dig.  ft  Am.  Dig.  Kay  No.  Series  *  iBtaieB  see  bum  topis  and  tsettoa  (I)  NUUBBa 

Digitized  by  Google 


Couttos 


182  SOUTHWBSTBEN  BBPORTER. 


123G 


TI.  AOTIOMS. 

Care  of  pleading      pleading  of  adverse  party, 

see  Pleading,  {  403. 
Purchase  by  county  Judge  at  sale  under  eze- 

ecntion  ia  favor  of  county,  see  ExAcution.  { 

228. 

COUNTS, 

Separate  counts  in  pleading,  see  Pleading,  |  52. 
SejMirate  counts  in  pleatMng,  necessity  and  auf- 
fidency  of  election,  see  Indictment  and  In- 


Segmite  oiants.in  ^leadinfr.  i^jit^  J*!^  *^ 


fonnation,  |  132. 

ite  counts  in  ^  _    „.  „ 
Etment  and  In^onnatibn,  R  130-132. 

COUNTY  ATTORNEYS. 

See  Dtetriet  and  Prosecuting  Attoneys. 

COUNTY  JUDGE. 

Purchase  by  county  Judge  at  sale  under  eze- 
eutiim  In  favor  of  county,  see  Execution,  fi 
22a 

Purchase  of  county  property,  see  Counties.  { 
IIQ. 

COUNTY  ROADS. 

See  Highways. 

COUNTY  SEATS. 

See  Counties,  H  34,  35. 

Setting  order  for  removal,  aee  Motions,  i  60. 

COURSES  AND  DISTANCES. 

See  Bonodatiaa. 

COURTHOUSES. 

Coonty  seat^  aee  Oonatiaa,  H  34,  SS. 

COURTS. 

See  Jndgment 

Appellate  jnrisdietioB,  eee  Appeal  and  Error, 
I  20. 

C<»i9icting  Jurisdiction  of  courts  of  bankrupt* 
cy  and  state  courts,  see  Bankruptcy,  i  20. 

Constitutional  exercise  of  Judicial  jDOTers  in 
^eral,  see  Gonstitntional  Law,  i  70l 

Cmitempt  of  court,  see  Contempt. 

Judges,  see  Judfreo. 

Judicial  authority  and  duty  to  construe  stat- 
utes, see  Statutes,  |  17S. 

Judicial  supervision  of  munidpal  corporationa, 
see  Mnnlcipal  GorporationB.  |  68. 

Jurisdiction  of  courts  of  justices  of  the  peace, 
see  Justices  of  the  Peace,  (  60. 

Jurisdiction  of  habeas  corpus  proceedings,  see 
Habeas  Corpus,  S  44. 

Jurisdiction  of  proceedinga  for  settlement  of 
estate  assigned  for  benefit  of  creditors,  aee 
'Assignments  for  Benefit  of  Creditors,  $  218. 

Mandamus  to  inferior  courts,  see  Mandamus, 
S§  40-42. 

Provinee  of  court  and  Jurr,  see  Criminal  Law, 
U  757-764:   Trial,  H  139-156,  101-194. 

Ri^t  to  trial  by  Jory.  see  Jury,  U  13-31. 

Want  of  Jurisdiction  as  affecting  liability  for 
contempt,  see  Contempt,  S  0. 

I.  MATURE,  EXTEirr,  AMD  EXERCISE 
OF  JUR18DICTIOM  IM  OEMERAIi. 

Presumptions  as  to  superior  or  general  Juris- 
diction upon  collateral  attack  on  Jndgment, 
see  Judgment,  I  405. 

EL  EgTABLISHMEMT,  ORQAMIZA- 
TIOM,  AMD  PROCEDURE  IM 
GENERAK^ 

(A)  CrcaftlM  and  C*n*«ltBtl«B»  u4  Oonrt 
Oflloank 

Judges,  see  Judges. 


1  50.  Under  Bev.  SL  1909,  I  4152.  reUUng 
to  the  courts  of  the  ngbth  circuit,  comprising 
the  city  of  St.  Louis,  the  division  to  which  a 
cause  has  been  assigned  Is  aa  excloalve  in  iu 
jurisdiction  as  if  It  were  the  whole  coarL — 
Fenn  v.  Reber  (Mo.  App.)  627. 

(B)  Terms.  TaeatloBii.  Plmce  mn*  Time  •( 
HoldlBV  Comrt,  Cssrtlioiuiea,  mm4. 
AeoommotetloM. 

Authority  of  conrt  to  open  or  vacate  jndgment 
after  the  term,  see  Judgment,  {  342. 

Validity  of  jud^ent  at  special  term,  see  Judg- 
ment, S  11- 

S  64.  Bev.  St.  1895,  arts.  1114.  1115.  and 
1116.  held  not  inconsistent  with  Acte  29th  Lee. 
1906,  c  88.  H  1>  2.  3.  4.  and  5.  so  that  they 
were  not  repealed  thereby.— Jowell  t.  Coffee 
(Tex.  Civ.  App.)  886. 

I  64.  Where  Rev.  St  I8SCS,  arts.  1114.  lll.~>. 
and  1116,  were  not  complied  with.  In  organizinc 
a  special  term  of  the  district  court,  the  jadse 
had  not  authority  to  hold  such  a  term,  and  a 
judgment  rendered  thereat  was  lnTalld.--JowcU 
V.  Coffee  (Tex.  Civ.  App.)  886. 

(O  RvlM  •t  Conrt  u«  OMl4l««t  mt  Bwl- 

I  82.  An  order  of  a  court  of  continuous  ses- 
sion, under  Ky.  St.  S  980  (Russell's  St.  {  28.M). 
held  in  effect  to  suspend  its  rule  for  ImpaDellng 
a  grand  jury  at  a  certain  place  at  ■  certain 
time.— Commonwealth  v.  Goulet  (Ky.)  ISl. 

ID)  Raise     •!     DeeislOM.  AdJ«4lMH*as. 
OyliiteBS,  «nd  ReoorAs. 

Former  decision  of  appellate  court  as  law  of 
the  case  on  subsequent  appeal,  see  Appeal 
and  Error,  |  1007.   

Record  of  judgmeuta,  see  Judgment,  |  273. 

I  92.  Certain  statement  and  explanation  in 
an  opinion  of  the  Court  of  Appeals  held  not 
obiter  dictum.— <jonmionwealtli  t.  LonisviUe 
Property  Go.  (Ky.)  413. 

I  112.  Nothing  that  la  not  matter  of  record 
by  law  can  become  matter  of  record  ouieas  or- 
dered to  be  made  so  by  the  Judge  then  hotdins 
the  court  and  presiding  therein,  ia  whom  rests 
the  sole  power  over  the  court's  xecorda^Fenn 
V.  Reber  (Mo.  App.)  627. 

i  114.  The  court  held  anthorised  to  direct 
the  c\eA  to  enter  on  the  order  book  of  the 
court  a  nunc  pro  tunc  order  to  supply  a  mis- 
take of  the  clerk  inadvertently  omitting  to  put 
on  the  order  book  minates  showing  a  fact.— 
Gregory  t.  Meister  (Ky.)  396; 

m.  OOUBT8  OF  OEMEBAK  OBIO- 
IMAL  JUBISDIOnOM. 

Presumptions  as  to  Jurisdiction  upon  ot^ateral 
attack  on  Judgment,  see  Judgment,  |  495. 

(A)  Oronads  of  Jnrlsdtetlom  In  General. 

S  121.  The  court,  in  an  action  to  enforce  a 
landlord's  lien,  as  given  and  preiemd  by  Rev. 
St.  1895,  arts.  3235-3237,  keld  to  have  JnTisdi*- 
tion  as  to  a  third  person,  notwithstanding  the 
value  of  the  part  of  the  crop  in  his  hands  00 
vhlch  distress  warrant  was  levied  was  not  of 
itself  enourii  to  give  Jaitsdietton.— Small  v. 
Rush  (Tex.  Civ.  App.)  874. 

V.  COVB.TB  OF  PROBATE  JUBISDIC- 

TIOM. 

Sale  of  property  of  decedent,  see  BnenCon  and 
Administrators,  it  336-3^. 

I  202.  A  biU  of  review,  under  Her.  St  1895, 
art.  2799,  instituted  in  the  county  court  to 
falsify  the  settlement  of  a  guardian'a  account. 
Acid  within  the  probate  jurisdiction.  aDd<-r 
Const,  art  5, 1 16.  and  sniapneal  must  be  fin-t 
taken  to  the  district  oonrt— United  States  Fi- 
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dellty  ft  Gaann^  Co.  r.  Bnhmr  (Ter,  CSt. 
App.)  305. 

VL  OOUBTS  OF  AFPEIXATB  JUBU- 
DIOnON. 

Appellate  jurisdiction  In  general,  we  Ajfpnl 

and  Srror,  I  20. 
Appellate  jurfsdictioB  iu  criminal  prosecations, 

Bee  ICriminal  Law,  |  1018. 
Decision!  reviewable,  see  Appeal  and  Error, 

41-110. 

JvriBdictlon  o{  habpas  corpoa  proceedings,  see 
Habeas  Corpna,  1  44. 

(B)  Courts  of  Pmrtlcolar  St«toa. 

I  281.  In  an  action  on  an  official  bond,  un- 
der Rev.  St.  1909.  H  1213,  1236,  1230,  1240, 
the  appellate  joTisdiction  of  the  Supreme  Conrt 
is  to  be  determined  Gy  tbe  amount  of  defalca- 
tion, and  not  hy  tbe  penal  som  of  the  bond. — 
State  ex  rel.  Bell  v.  Harris  (Mo.)  677. 

I  231.  Tbe  Supreme  Court  haa  jurisdiction 
of  an  action  ex  contractu  where,  at  the  time 
of  the  judgment,  the  amount  sued  for,  together 
with  intpreat,  exceeded  97,500;  such  amount 
6elng  "tbe  amount  in  dispate."— Baerreldt 
Const.  Co.  T.  B^ey  (Mo.)  688. 

I  2.S1.  Under  Const.  Amend.  1884,  |  6  (Ann. 
St  lOOC,  p.  244),  a  case  cannot  be  certified  to 
the  Supreme  Court  at  the  request  of  a  dissent- 
ing judRe.  wbo  agrees  with  the  majority  of  tbe 
court  that  the  decision  In  in  conformity  with 
the  last  previous  ruling  of  the  Supreme  Court, 
but  talKS  the  view  that  tliat  ruling  Is  not  con- 
trolling.—Uttl*  T.  St.  Louis  Union  Trust  Go. 
(Mo.)  081. 

I  231.  In  an  action  on  a  beneBclary  aasocla- 
tioa  certificate,  defendant  held  not  entitled  to 
object  that  the  statute  precluding  the  defense  of 
■□Icide  is  nnconstitntional,  so  as  to  confer  ap* 

B'llate  jurisdiction  on  the  Supreme  Court.— 
enuia  r.  Modem  Brotherhood  of  America  (Mo.) 
608. 

I  231.  Appellate  jurisdiction  In  an  appeal 
from  a  judgment  for  damages  held  to  be  tbe 
amount  of  the  judgment,  and  not  the  amount 
claimed.— Mathawi  v.  Metroptriitau  St.  By.  Go 
<Ma)  1074. 

8  231.  An  appeal  attacking  the  validity  of 
Rev.  St.  1909,  1  6945,  adjudged  valid  by  the 
state  and  federal  Supreme  Courts,  hdd  not  to 
raise  a  constitutional  question  within  the  juris- 
diction of  the  Supreme  Court.— Applegate  v. 
Travelers*  Ins.  Co.  of  Hartford.  Conn.  (Mo. 
App.)  2. 

S  231.  Under  Const,  art.  6,  {  12,  and  Const. 
Amend.  1884,  8  5  (Ann.  St.  IQOQ,  pp.  218.  244), 
the  Court  of  Appeals  held  without  juriadictioa 
of  a  case  where  a  federal  constitutional  ques- 
tion is  properly  presented  by  the  record. — Ap- 
plegate  V.  Travelers'  Ins.  Co.  of  Hartford, 
Conn.  (Mo.  App.)  2. 

S  231.  Action  for  the  cancellation  of  a  deed 
held  to  involve  the  title  to  real  estate,  bo  that 
an  appeal  should  be  taken  to  the  Supreme 
Court.— Tallent  v.  Fitzpatrick  (Mo.  App.)  17. 

S  231.  A  cause  held  beyond  the  jurisdiction 
of  the  Court  of  Appeals,  and  it  must  transfer 
the  same  to  the  Supreme  Court  and  cannot 
dismiss  ttecanse  taken  from  a  nonappealable 
order. — Lowe  v.  Frede  (Mo.  App.)  274, 

i  231.  In  order  to  oust  the  Court  of  Appeals 
of  jurisdiction  on  the  ground  that  a  constitu- 
tional question  is  Involved,  it  must  appear  that 
the  question  was  clearly  presented  in  the  rec- 
ord at  the  first  opportunity  afforded  in  the  trial 
court. — Davidson  v.  Hartford  Life  Ins.  Co. 
(Mo.  App.)  291. 

8  231.  While  the  Supreme  Court  has  coper- 
tIsoi7  control,  the  Court  of  Appeals  may  In 
the  first  Instance  determine  whetoer  a  cuistitu- 


tlMial  qveitlon  b  InrolTCd  in  ft  ease  befon  it— 
Davidson  t.  Hartford  Ufa  Ins.  Co.  (Uo.  App.) 
291. 

I  231.  The  Conrt  of  Appeals  will  not  trans- 
fer a  case  to  the  Supnme  Court  on  the  ground 
that  a  oonatihttionftl  Question  is  involved,  un- 
less the  question  affects  the  merits  of  the  case. 
— Sute  ex  reL  Case  v.  Wilson  (Mo.  App.)  626. 

I  231.  Where  the  Conrt  of  Appeals  held  a 
city  ordinance  invalid  as  not  having  been  pro- 
vided for  by  Rev.  St.  1909,  »  9363,  9217.  8&31. 
8585,  a  motion  to  transfer  the  case  to  the  Su- 
preme Court,  on  the  ground  that  section  ^63 
was  unconstitutional,  would  not  be  granted, 
since  its  unconatitutlonali^  could  not  affect 
the  dectsioa.— State  ex  reL  Cass  r.  Wilson  (Mo. 
App.)  625. 

I  247.  It  is  only  where  there  is  a  conflict  In 
the  decisions  of  the  Courts  of  Civil  Appeals  of 
different  districts  that  it  is  the  duty  of  the 
Court  of  Civil  Appeals  to  certify  the  question 
to  the  Supreme  Court.— Booker-Jones  Oil  Co,  v. 
National  Refining  Co.  (Tex.  Civ.  App.)  815. 

VH.  "UNITED  STATUS  COUBTS. 

(G)  §BVreHO  Conrt. 

I  394.  Tbe  federal  Supreme  Court  will  re- 
view the  action  of  a  state  court  to  ascertain 
whether  such  conrt  by  its  judgment  baa  taken 
property  witiwut  dn«  process  of  law  in  vioLi- 
tlon  of  Const.  U.  S-  Amend.  14.— Davidson  v. 
Hartford  Life  Ins.  Co.  (Mo.  App.)  291. 

Tin.  coKcmiBEifT  AND  oomxioT* 
nro  juBxsDioTum.  ard 

OOMITT. 

iA}  Orarts  mt  Same  Bt«t*«  mmA  TmuCos 

Of  C««M. 

i  480.  Under  Civ.  Code  Prac.  |  285,  the  cir- 
cuit court  of  a  county  has  jurisdiction  to  re- 
strain a  sale  of  land  situated  therein  under  a 
void  judgment  of  a  justice  of  the  peace  of  an- 
other county.— Willis  v.  Tomes  (Ky.)  1043. 

S  488.  Where  a  case  is  transferred  from  the 
Court  of  Civil  Appeals  for  one  district  to  the 
court  of  another  district  under  Rev.  St.  1805, 
art  994a,  providing  for  such  transfers,  the 
court  to  which  tbe  case  is  transferred  has  only 
jurisdiction  to  decide  that  particular  proceed- 
!ug.— Smith  V.  City  Nat.  Bank  of  Wichita  Falls 
(Tex.  Civ.  App.)  627. 

(B>  State  Oonrts  and  United  State*  Conrts. 

Conflicting  Jurisdiction  of  courts  of  bankrupt- 
cy and  state  courts,  see  Bankruptcy,  {  20. 

COVENANTS. 

Conditions  and  provisos  in  contracts  In  general, 
see  Contracts,  I  221. 

COVERTURE 

See  HnslMtnd  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  U  331%-89a 

CREDIT. 

Payment  of  debt  of  county  judge  by  entry  of 
credit,  see  Counties,  {  lia 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Bankruptcy;  Execution:  E^ndu- 
lent  Conveyances;  Garnishment;  Hmneatead; 
Payment. 

Interest  on  detenlt  or  delay  in  payment  of  ob- 
l^don,  see  Interest. 
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Oblintloni  of  old  firm  on  change  of  member- 
ship, see  Partnerthip.  S  237. 
Of  decedent,  lee  Execnton  and  Administraton, 


i|  221-256. 
Of  '    '  " 


husband,  rights  as  to  wife's  property,  see 
Hnsband  and  Wife,  i  171. 
Of  married  woman,  rigats  as  to  separate  prop- 
erty, see  Hasband  and  Wife,  {  171. 
Rights  and  remedies  as  to  mortgage  by  debtor, 

see  Chattel  Mortgages,  |  190. 
Snbrogation  to  rights  of  creditor,  see  Snbroga- 

tlML 

CREDITORS'  SUIT. 

Bemediea  In  cases  of  fraudulent  tranafen*  lee 
Fraudalent  Gonveyancea,  |{  208-315^ 

CRIMES. 

See  Criminal  Law. 

CRIMINAL  LAW. 

Competency  and  challenge  to  Jarors,  aee  Jnxy, 

U  105-127. 

Conviction  of  otFenae  Included  In  that  charged, 
see  Indictment  and  Informatloin,  fi  188. 

Costs  in  criminal  proBecutions.  see  Costa,  S  284, 

Orand  jury,  see  Grand  Jury. 

Habeas  corpus  to  review  proceedings,  see  Ha- 
beas Corpos. 

Indictment,  Information,  or  complaint)  see  In- 
dictment and  Information. 

Maiidoni  proeecotion,  see  Ifalielona  Pnnecn- 
tion. 

Nature  of  action  as  civil  or  erfanlnal  as  aft6ct- 
ri^t  to  appetl,  see  Appeal  and  Error,  { 

Prisons,  see  Prisons. 

Prosecuting  offlcers,  see  District  and  Proee- 
cntlng  Attorneys. 

BestramiQjr  criminal  pzosecntloDs,  see  Injunc- 
tion. S  106. 

iSnmmonIng,  attendance,  dtscharge.  and  eom- 
pensation  of  joron,  see  Jnry,  H  70-82: 

OJfentea      pmrtieuUir  cla9»e*  of  penoM 
:See  Infants,  \        Railroads,  |  255. 

Pariicnlar  offente: 

See  Adultery;  Burglary;  Contempt;  Disorder- 
Ir  House;  Embezzlement;  False  Pretenses; 
Forgeiy :  Gaming,  H  79-98:  Homicide;  Li- 
bel and  Slander,  |  154;  Obscenity;  Perjury; 
Rape,  «§  9-19;  Seduction,  {  34. 

Assault  and  battery,  see  Assault  and  Battery, 
II  54-06. 

Assault  with  Intent  to  commit  rape,  see  Rape, 

I  16. 

Assault  with  Intent  to  kill,  see  Homicide,  | 

86. 

Larceny,  see  Larceny. 

Maintaining  lotteries,  see  Lotteries,  8|  28-30. 
Presuming  to  solemntKe  marriage  contrary  to 

law.  see  Marriage,  |  30. 
f^ale  of  pooled  crops,  see  Crops,  {  8. 
Violations  of  electiou  laws,  see  Elections,  |8 

32&-330. 

Tiolations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, H  lSS-168,  198-^. 

Violations  of  municipal  regulations,  see  Mn- 
nidpel  CorporatioDS,  |  644. 

n.  OAFAOITT  TO  OOXMXT  AND  BE- 
SPONSIBILITT  FOR  OBDCE. 

I  58.  One  committing  a  prohibited  act  AeM 
not  entitled  to  interpose  the  defense  that  be  act- 
ed only  as  agent  or  emplojd. — State  v,  Chauvin 
.(Mo.)  243. 

m.  FAKTIES  TO  OFFENSES. 

I  50.  One  who  ratifies  an  unauthorized  act 
of  another  does  not  thereby  become  criminally 
liable  for  the  act.— Cook  t.  Commonwealta 
(Ky.)  1032. 


I  09.  Knoidedge  by  defendant  tliat  another 
Is  committing  a  crime  is  not  anfflclent  to  make 
him  guilty  of  such  crime.— State  t.  Crawford 
(Mo.  App.)  43. 

I  69.  Under  Pen.  Code  1885,  art  29,  mere 
participants  with  accused  in  a  gambling  game 
concerning  which  he  was  charged  with  uUse- 
ly  testifying  hetd  not  accDni);>ltceB.— Wama 
T.  State  (Tex.  Or.  App.)  136. 

I  59.  Under  Pen.  Code  1896,  art  7S,  accased 
held  not  guilty  as  a  principal,  of  assault  with 
intent  to  rape.— NowUn  v.  State  (Tex.  Cr.  App.) 

800. 

Vn.  FOHMEB  JEOFABDT. 

I  186.  An  acquittal  at  direction  of  the 
court  held,  UQder  Cr.  Code  Prac  i  170,  a  bar 
to  farther  prosecation.— Commonwealth  v.  Gon- 
let  (Ky.)  151. 

I  197.  Where,  on  a  prosecution  for  a  sale 
of  liquor  on  a  specified  day,  the  state  oflFera 
evidence  of  several  sales  on  other  days,  and 
there  is  an  acquittal,  there  can  be  no  further 
prosecution  as  to  any  of  such  sales. — State  r. 
Tatman  (Mo.  App.)  42. 

vm.  fbex-zbonArt  ookfiazht.  af-' 

FIDAVIT.  WABBANT,  EXAJO- 

nation,  oommitmemt,  and 

SinOEAltT  TBIAI.. 

In  prosecntloB  for  vioIatioD  of  liquor  laws,  see 
Intoxicating  Liquors,  f  I9& 

S  260.  Though  Rev.  St  1890.  |  2689  (Ann. 
St.  1906,  p.  1587).  requires  that  a  motion  for 
new  trial  in  a  criminal  case  t>e  made  before 
judgment,  held  that  where  the  court  rendered 
judgment  Immediately  after  verdict  and  accus- 
ed excepted  thereto  and  filed  his  motion  within 
the  statutory  period,  exceptions  presented  for 
review  by  ^e  motion  can  be  consideied  on  ap- 
peal.—SUte  V.  Carson  (Mo.)  587. 

iz.  abbaionment  and  fixas.  and 

NOIXE  FBOSEQVI  OB  DISOON- 
TINUANGE. 

I  290.  On  a  plea  of  antiefoia  aeqolL  evi- 
dence held  to  establl^  that  a  aale  of  Uqnor 
for  which  a  conviction  was  soui^t  had  been 
introduced  in  evidence  on  a  prior  proaecntion 
in  which  accused  had  been  acquitted.— State  t. 
Tatman  (Mo.  App.)  42. 

Z.  BTIDBirOB* 

OiediblUtTf  impeadunent,  contradlettoa,  and 
corroboration  of  witnesaea,  see  Witueasea,  |i 

In  porffcalor  crlmMsl  pressewMdna. 

See  Adultery,  |  14;  Assault  and  Battery.  H 
83-^;  Disorderly  House,  |  16;  Gmbenle- 
meut,  S  44;  False  Pretenses,  I  40:  Forgerr, 

L44;  Gaming,  8  98;  Homldde.  {|_158^KiO; 
irceny.  |§  55-64;    Libel  and  Slander,  { 
154;  Obscenity,  I  16;  Rap^  ||  36-63. 
For  establishing  lottery,  aee  Lotteries,  |  29. 
For  presuming  to  solemnize  marriage  contrary 

to  law,  see  Slarriage,  |  30. 
Viotations  of  liquor  laws,  aee  Intoxicating  Liq- 
uors, II  224r-&9. 

(A)  Jadlolal    IVotlee,    PresmnptlOMs,  «b4 
Bnrdea  of  Proof. 

I  804.  The  Supreme  Court  will  taka  Jodicial 
notice  that  Rev.  St  1909,  c  04.  art  4,  entitled, 
"Juries  In  counties  containing  cities  of  one  hun- 
dred thousand  and  leas  than  four  hundred  thou- 
sand Inhabitants,"  was  In  ftffce  in  Bndianan 
county  at  the  time  of  a  trial  on  an  information 
filed  January  30,  1909.— State  t.  WUaon  (Uoj 
238. 

I  304.  An  information  chargiu  a  vielatlon 
of  the  local  optiou  law  hOd  auffldeot^-Stata 

V.  McFadden  (Mo.  App.)  267. 
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I  804.  Tbe  court  on  a  trial  for  Tlolatlng  the 
local  option  law  adopted  In  a  d^ffnated  coonty 
-will  take  jadidal  notice  of  the  fact  that  tliete 
is  no  town  or  dtr  in  the  coonty  containing 
SOO  or  more  inluibitanta.— State  t.  McFaoden 
<Mo.  App.)  267. 

I  901.  Judicial  notice  of  the  existence  of 
4  conntT  option  law  will  not  be  taken.— Point- 
er T.  State  (Tel.  Or.  App.)  136. 

I  308.  In  absence  of  contrary  evidence,  it 
should  be  assumed  that  a  judge  is  not  c^ilty  of 
malfeasance  in  office. — Ez  parte  West  (Tex.  Cr* 
App.)  339. 

1  30&  The  Btate,  to  JoBtify  a  conviction, 
must  overcome  the  pr^amption  of  innocence  to 
the  exclusion  of  reasonable  doabt— Daniel  T. 
State  (Tex,  Or.  App.)  773. 

I  329.  The  state  under  an  indictment  charg- 
ing manslaughter  held  to  have  sufficiently  prov- 
en the  negative  of  statutory  exceptions  result- 
ing from  a  fatal  abortion  under  Bev.  St.  1^0, 

y8Q8  (Ann.  St.  1906^  p.  1280).— State  t.  Casto 
0.)  1115. 

<B)  FMta  Ik  Iaav«  «ad  Relevsat  to  lasvea, 
amd  Rea  Gestae. 

I  S6S.  Bridence  of  a  cry  at  the  time,  and 
from  tha  immediate  vidni^  of  the  ihooting, 
ketd  admissible  as  part  of  the  rei  gestn.— Ford 
T.  State  (Ark.)  995. 

i  86S.  On  a  trial  for  mnrder,  the  evidence  of 
altercationa  between  other  parties  held  inadmia- 
-dble.— State  v.  Hanson  <Mo.)  245. 

(C)  other  OSemaea,  sad  Character  of  Ae« 
eaaed. 

■Character  of  accused  aa  ground  of  impeach- 
ment as  witness,  see  Witnesses,  |  337. 

S  869.  Where,  in  a  prosecution  for  fraud- 
ulent registration,  accused's  identity  was  in  Is- 
flue,  it  was  proper  to  admit  in  evidence  the 
liooln  of  another  election  precinct  containing  his 
signatnTe.— State  v.  Dnnwoody  (Mo.)  337. 

I  S69.  In  a  prosecution  for  forgery,  evl- 
■dence  of  a  prior  transaction  indicating  an  em- 
bezzlement by  defendant,  rather  than  fo^ry, 
held  inadmissible  to  show  intent— Pelton  v. 
State  (Tex.  Cr.  App.)  480. 

I  369.  In  a  prosecution  for  burglary,  evidence 
that  witness  had  committed  other  crimes  held 
Irrelevant.— Pitts  v.  State  (Tex.  Cr.  App.)  801. 

g  371.  In  a  prosecution  of  a  railroad  station 
agent  for  foniog  labor  receipts,  other  similar 
receipts  relating  to  predsely  umilar  transac- 
tions occurring  about  the  same  time  held  ad- 
missible to  show  intent.— Pelton  v.  State  (Tex. 
Cr.  App.)  480. 

f  374.  In  order  that  other  forgeries  may  be 
conHidered  in  showing  defendant's  fraudulent 
intent,  the  jury  must  believe  from  the  evidence 
that  such  other  transactions  were  foj^eiies  be- 
yond a  reasonable  doubt.— -Pelton  t.  State  CJHex. 
Cr.  App.)  480. 

{  381.  The  effect  which  the  jury  should  give 
to  evidence  of  accused's  good  character  in  deter- 
mining liis  guilt  stated.-— State  t.  Wilson  (Mo.) 
238. 

-(D)  Haterlalltr  aad  Competeaer  >»  Gea- 
eral. 

{  898.  In  a  prosecution  for  burglary,  evidence 
of  footprints  of  defendant  corresxtonding  with 
those  at  the  scene  of  the  crime,  althongh  ob- 
tained by  force,  held  admissible.— Pitts  t.  State 
(Tex.  Cr.  App.)  801. 

■<B1)  Baat  aad  Seeoadary  aad  Deasoastra- 

tlve  Kvldeace. 

I  89S.  Where  there  is  written  evidence  of  a 
fact  in  issue,  the  writing  is  as  a  geueml  rule 
-the  best  evidence.— Green  v.  State  (Tex.  Cr. 
App.)  806. 


I  404.  On  a  trial  for  carnal  abuse  of  a  fe- 
male onder  the  age  of  consent,  the  female  may 
produce  her  baby  in  court  and  may  testify  that 
the  diild  was  the  result  of  the  Interconrse  with 
accused.— Cook  r.  State  (Ark.)  455. 

f  404.  Overalls  worn  by  accused  at  the  time 
of  the  killing  Aeld  admissible  iu  evidence  for 
the  purpose  of  connecting  lilm  witii  the  faoml- 
dde.— Wlliams  r.  State  (Tex.  Or.  App.)  345. 

(F)  Adaslaalvaa,  Daelavatloas,  aad  Haa«- 
aay. 

Admissibility  of  evidence  of  character  of  oe- 
cupaocy  in  prosecution  for  keeping  disordeiv 
ly  house,  see  Disorderly  House,  i  16. 

Admissfbiiity  of  self-serving  declarationB  to 
coroborete  witness,  see  Witnesses,  §  395. 

Dying  declarationa,  see  Homicide,  i  287. 

I  406.  In  a  proeecntion  for  false  reglstra* 
tion,  the  admission  in  evidence  of  accused^s  sig- 
nature, executed  at  the  soggestion  of  a  police 
officer,  was  proper  as  an  admiaaton  on  liis  part 
that  such  was  Us  name.— State  v.  Dunwoody 
(Mo.)  227. 

J 407.  In  the  proseentlon  of  a  trade  union  of- 
al  for  embeszUng  money  In  his  custody,  a  re* 

port  made  by  a  committee  appointed  to  audit 
accused's  acouuts,  to  which  report  accused  as- 
sented when  it  was  made,  was  admissible  in  evi- 
dence against  him.— State  v.  Martin  (Mo.)  695. 

{  407.  In  a  prosecution  for  keeping  a  dis- 
orderly house,  certain  evidence  held  admissible, 
as  implying  a  direct  charge  against  accused  of 
violation  of  law,  without  denial  on  lur  part. — 
Finn  v.  State  (Tex.  Cr.  App.)  806. 

t  417.  In  a  prosecution  for  aaaanlt  with  in- 
tent to  rape,  testimony  keld  admissible  of  dee- 
larationa  by  others  without  accused's  presence. 
—Ross  T.  State  (Tex.  Cr.  Am?.)  793. 

S  417.  The  admission  of  certain  testimony 
in  a  prosecution  for  assault  with  intent  to  rape, 
held  not  to  require  a  charge  on  the  law  aa  to 
consideting  declarations  b^  third  parties  In  ac- 
cused's absence  and  requinng  the  jury  to  reject 
such  testimony  if  a  conspiracy  was  not  proven. 
—Ross  V.  State  (Tex.  Cr.  App.)  793. 

IS  410,  420.  Evidence  in  a  homicide  case  held 
not  objectionable  as  hearsay.— WiUiams  t.  State 
(Tex.  Cr.  App.)  345. 

(O)  Aeta  aad  DeelaratlowB  of  Ooaavlratovs 
aad  CJodefendaata. 

Evidence  admissible  under  pleading  we  Indict- 
ment and  Informatioii,  |  182. 

S  422.  Evidence  of  a  statement  of  a  conspir- 
ator, made  during  the  progress  of  the  conspiracy 
and  before  consummation  of  the  act,  held  ad- 
missible against  the  coconspiratora.- Easter  t. 
State  (Ark.)  924. 

J  422.  In  view  of  Pen.  Code  1805,  arts.  74. 
75,  where  several  acted  together  with  a  com- 
mon intent  in  committing  an  assault  with  intent 
to  rape  so  as  to  make  them  each  principals,  the 
prior  acts  and  declarations  of  either  of  them 
were  admissible  against  any  of  the  others.— 
White  V.  State  (Tex.  Cr.  App.)  700. 

g  427.  The  act  of  the  court  in  permitting 
a  witness  to  testify  to  statements  made  by  a 
conspirator  before  the  existence  of  the  ctmspira- 
cy  w  prima  facie  shown  held  not  erroneous 
where  tlie  conspiracy  is  subsegaeotly  shown. — 
Easter  v.  State  (Ark.)  924. 

§  427.  Where  the  state  makes  a  prima  facie 
showing  of  a  conspiracy,  evidence  of  a  state- 
ment of  a  conspirator  held  admissible  against 
the  coconspirators.— Easter  v.  State  (Ark.)  924. 

i  427.  Direct  evidence  of  a  ciuapiracy  is  un- 
necessary to  render  the  declarations  of  one  con- 
spirator admissible  against  another,  for  in  the 
very  nature  of  things  conspiracies  are  concoct- 
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ed  in  secret  and  most  be  proved  by  cSrcam- 
Btantial  evidence.— State  t.  Cuto  (Mo.)  1115. 

i  427.  In  a  prosecntton  fot  tnaiifllaughter 
arising  out  of  a  fatal  abortion,  evidence  held 
sufficient  to  show  a  conspiracy  among  the  vari- 
ous defendants. — State  v.  Gasto  (Mo.)  1116. 

(H)  Docnm«ntarr  B!vld«nce  and  BxelvsioB 
of  Parol  Bvldeaee  Thereby* 

i  433.  A  letter  purporting  to  have  been  sign- 
ed hj  aectued  held  competent  againit  him.— 
Easter  t.  State  (Ark.)  92*. 

(I)  Opinion  Evidence. 

I  451.  Teetimonv  in  a  homicide  case  held  not 
objectionable  aa  witness'  opinion,  iMinc  merely 
a  shorthand  rendition  of  facts. — Willianu  v. 
State  (Tex.  Cr.  App.)  845. 

S  452.  A  physician  held  not  competent  to 
testify  as  to  accused's  sanity  or  insanity. — 
Cox  V.  State  (Tex.  Cr.  App.)  125. 

{  452.  Witnesses  in  a  homicide  case  held 
properly  allowed  to  testify  that  the  hair  (oand 
on  the  ax  with  which  the  killing  was  supposed 
to  have  been  done  was  negro  hair. — Williams  t. 
State  (Tex.  Cr.  App.)  345. 

fi  459.  Testimony  as  to  where  a  line,  drawn 
in  either  direction  over  the  body  of  deceased 
and  gun  wads  found  near  it  would  strike,  held 
admwsible  as  an  accurate  way  of  describing 
the  sltnation,  and  not  requiring  Previous  train- 
ing or  skill  of  the  witneBsea.— Ford  t.  State 
(Ark.)-9B6. 

<J)  Testlmonr  of  AccAmpllees  »nd  Code- 
fen  dnnts. 

{  607.  An  "accomplice,"  within  Cr.  Code 
Prac.  i.  241.  defined.— Boyd  T.  Commonwealth 
(Ky.)fi8. 

5 607.  A  person  buyiiw  a  lottery  ticket  held 
ity  under  Ky.  St.  {  2675  (RasseH's  St  | 


),  but  not  an  accomplice  of  the  person  sell- 
ing the  ticket  in  violation  of  section  2573  (sec- 
tion 3656)  requiring  corroboration  of  testimony 
of  accomplices.— Boyd  t.  Commonwealth  (Ky.) 
423. 

<IC)  Confessions. 

S  517.  Ad  accused  held  not  under  arrest 
when  he  made  a  confession,  so  that  the  confes- 
sion was  not  inadmissible  for  failure  to  observe 
certain  statutory  recmirements. — Hinsley  v. 
State  (Tex.  Cr.  App.)  779. 

(D  Dvldenee  nt  Prelimlnnrr  Bxmmlnntlon 
or  at  Former  Trial. 

Competency  to  impeach  witness  by  showing  In- 
consistent statements,  see  Witnesses,  {  893. 

(H)  Weight  and  SnOlcleneT'* 

Credibility,  impeachment,  corroboration,  and 
contradiction  of  witnesses,  see  Witnesses,  SS 
331^-396. 

In  particvlar  criminal  protecution*. 

See  Adultery,  8  14;  KmbezzIemeQt,  S  44;  False 
Pretenses,  f  49;  Forgery,  {  44;  Gaming,  | 
98;  Homicide,  |l  242-250;  Larceny,  $S  55- 
64;  Rape,  S8  62, 

For  presuminft  to  solemnise  marriage  contrary 
to  law,  see  Marrisee,  |  30. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, S  236. 

{  556.  On  a  trial  for  larceny,  the  state,  prov- 
ing the  declarations  of  accused,  explainiag  his 
recent  possession  of  stolen  property,  held  bound 
bv  the  declarations  unless  their  falsity  is  prov- 
ed.—Daniel  V.  State  (Tex.  Cr.  App.)  773. 

$  50S.  An  instmction  waa  proper,  In  a  prose- 
cution of  a  labor  anion  official  for  embezzle- 
ment, that  it  was  not  necessary  that  criminal 
intent  be  proved  by  direct  evidence. — State  v. 
Martin  (Mo.)  oS)5. 


XI,  Tna  OF  TBXAI.  AMD  OOMTMX- 
UAHOB. 

I  595.  The  refusal  to  grant  a  continuance  on 
the  ground  of  the  absence  of  a  witness  held 
proper  becanse  of  the  immateriality  of  testi- 
mony of  the  atnent  witnesa^HtdoMob  -BtaK 
(Tex  Or.  App.)  862. 

{  595.  The  refusal  of  a  continuance  on  the 
ground  of  the  absence  of  a  witness  held  not 
reversible  error. — ^Porter  v.  State  (Tex.  Cr. 
App.)  935. 

8  596.  An  application  for  a  continnance  for 
absence  of  witnesses  held  properly  denied;  their 
testimony  being  cnmulative.— Polk  t.  State 
(Tex.  Cr.  App.)  184. 

8  506.  Testimony  of  an  absent  wltneaa;  to 

procure  whom,  accused  asked  a  contlDnance. 
held  merely  cumulative  of  an  oncontradicted 
fact,  BO  that  the  continnance  was  properly  de- 
nied.—White  V.  State  (Tex.  Cr.  App.)  790. 

8  698.  In  a  prosecution  for  selling  intoxicants 
in  violation  of  the  local  option  law,  the  trial 
court  held  not  to  have  so  abused  its  discretion, 
to  accused's  prejudice  In  denying  a  cootinuance, 
as  to  warrant  the  reversal  of  a  conrlctitm.- 
State  v.  Wilson  (Mo.  App.)  303. 

8  598.  An  application  for  a  continnance  for 
absence  of  witnesses  held  properly  denied  for 
want  of  diligence  to  secure  their  attendance.— 
Polk  T.  State  (Tex.  Cr.  App.)  134. 

8  614.  Refusal  to  grant  a  continnance  on 
the  ground  of  the  absence  of  witnesses  held 
proper  on  the  showing  made.— Fatrell  t.  Com- 
monwealth (Ey.)  566. 

Xn.  TBXAIu 

Competency  of  and  challenge  to  Jurom,  see 
Jury,  88  105-127. 

Summoning,  attendance,  discharge,  and  com- 
pensation of  jurors,  see  Jury,  |S  70-82. 

In  particular  criminal  protecuiioma. 
See  Assault  and  Battery,  8  96;  Buri^ary,  ! 

46;    Embezzlement,   8  Forgery,  J  4'^: 

Homicide.  If  267^10;   Larceny,  H  7(^77; 

Perjury,  I  87. 
For  fraudulent  reffistratlon,  we  Electloiii,  i 

330.  . 

For  presuming  to  solemnize  marriage  contrary 
to  law.  see  Marriage,  8  30. 

Violations  of  liquor  laws,  see  Intozicating  Liq- 
uors. 81  238,  2^ 

{B)  Ooaine  and  Oondnot  mt  Trial  Im  Oe«- 
oral. 

I  656.  Trial  court  held  not  to  have  erred  in 
saggesting  the  change  of  the  form  of  a  question 
asked,  to  show  accused's  reputation. — State  v. 
Wilson  (Mo.  App.)  303. 

3 656.  A  remaA  of  the  trial  Judge  In  a  homi- 
e  case  held  not  a  comment  on  tiie  erldence. — 
Willlama  v.  State  (Tex.  Cr.  App.)  848. 

8  656.  Remarks  of  the  trial  jndge  In  re- 
sponse to  a  motion  to  strike  out  evidence  re- 
ceived without  objection,  held  not  erroneous. — 
Wofford  T.  State  CTex.  Cr.  App.)  929. 

(C)  Reception  of  Kvldenee. 

On^rosecution  for  homicide,  see  Homicide,  8 


8  670.  On  a  trial  for  homicide,  eridence  of 
statements  made  by  accused  shortly  after  the 
killing  held  admissible  as  original  testim(»i>'. 
though  it  impeached  accused's  testimony. — Har- 
relson  v.  State  (Tex.  Gr.  App.)  783. 

8  670.  The  mere  fact  that  testimony  la  In  a 
sense  impeaching  of  accused  or  that  it  la  offered 
by  tbe  prosecution  as  impeacbiiv  held  not  to  af- 
fect its  admissibility  as  original  testimony  when 
in  fact  and  in  law  it  la  admissible  in  the  fim 
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iiistue«.~BurdMn  t.  State  ^te.  Or.  Ap9.) 
788. 

S  873.  It  ia  not  necemry  to  Hmtt  evidence 
of  extraneoQs  Crimea  to  affect  accused's  credibili- 
ty aa  a  witness,  nnless  the  evidence  of  the  ez- 
tnineona  crimes  might  be  used  by  the  jary 
against  accased.— Harrelson  t.  State  (Tex.  Cr. 
App.)  783. 

S  673.  The  conrt  in  a  homicide  case  held  not 
reqaircd  to  limit  certain  testimoM  to  impeach 
the  testimony  of  acctiMd. — Hambon  T.  State 
(Tex.  Cr.  App.)  783. 

S  673.  Where  the  sute  on  a  trial  for  murder 
shows,  to  famish  a  motive,  that  decedent  had 
charged  aectuwd  with  crime,  no  limiting  charge 
Is  proper.— Harrelson  ^.  State  (Tex.  Cr.  App.) 
783. 

i  673.  Failure  to  limit  the  jrarppee  of  im- 
peaching testimony  Md  error. — McGiU  v.  State 
(Tex.  Cr.  App.)  941. 

J 688.  It  Is  within  the  discretion  of  the 
ge  to  permit  the  introduction  of  testimony 
after  the  case  la  closed  and  giren  to  the  Jniy. 
Earner  t.  SUte  (Arlc.)  1010. 

S  689.  action  of  the  conrt  in  a  mnrder 
case  in  permitting  accused  to  make  a  confes- 
sion to  the  jury  after  tbe^  had  retired  to  de- 
liberate on  the  case  held  within  its  discretion. — 
Gamer  t.  State  (Ark.)  1010. 

<D)  Objeetlona   t*   KrlAeneet   Hotlou  to 
8trlk«  Oat,  «nd  BxceptiOMS. 

S  6S6.  '  A  request  by  accused  moving  to  strike 
out  evidence  held  sofflciently  complied  with. — 
^oSord  V.  State  (Tex.  Cr.  App.)  m 

CB)  ArswMita  UC  0«BA«et  of  Covaael. 

f  721.  It  is  error  for  the  prosecuting  attor- 
ney to  refer  In  bis  argument  to  the  failare  of 
aroused  to  testify.— State  v.  Bochfelder  (Mo.) 
229. 

I  730.  Improper  statements  of  the  common- 
wealth's attorney  In  hia  argument  to  the  jury 
held  not  ground  for  reversal  in  view  of  the 
court  directing  the  jury  not  to  consider  them. — 
Wilson  V.  Commonwealth  (Ky.)  557. 

S  730.  A  motion  to  dismiss  an  entire  panel 
because  of  prosecuting  attorney's  improper  re- 
marks in  opening  statement  held  properly  re- 
fused.—SUte  V.  Casto  (Mo.)  1115. 

(F>  ProTtnee'  of  Court  mnd  Jury  in  Gob- 

In  particular  criminal  prateeuti<m$. 
See  Homicide,  SS  271-274;  Lotteries,  f  80. 
Violations  of  liquor,  see  Intoxicating  Liquors, 
8  238. 

I  767.  A  requested  instruction  held  a  com- 
ment on  the  testimony  and  properly  refused^ 
State  V.  Kennett  (Mo.  App.)  286. 

I  761.  An  instructlcm  held  not  on  Uie  weight 
of  evidence.— Cox  v.  State  (Tex.  Cr.  A^p.)  125. 

if  763,  764.  Instruction  held  to  invade  the 
province  of  the  jury.- Fletcher  v^  State  (AA.) 

Us  763,  764.  Instruction  in  a  prosecution  for 
larceny  Acid  misleading,  as  open  to  be  under- 
stood as  declaring  the  testimony  sufficient,  if 
it  was  the  best  attainable.— Fletcher  v.  State 
(Ark.)  918. 

S8  763,  764.  A  charge  held  not  on  the  weight 
of  the  evidence. — Jenkins  v.  State  (Tex.  Cr. 
App.)  133. 

SS  763,  764.  Requested  diarges  in  a  murder 
case  held  properly  refused  as  beiuf;  on  the  weiRht 
o£  the  evidence. — Williams  v.  State  (Tex.  Or. 
App.)  345;  Bradley  v.  State  (Tex.  Cr.  App.) 
4»4, 


II  763,  764,  A  charge  held  obnoxious  to  the 
statute  denying  the  court  the  right  to  charge 
on  the  weight  of  teatim<my.— Qreen  t.  State 
(Tex.  Cr.  App.)  806. 

(G)  Wo— Hr>  Bo««lsitea,  ua  l«a«l*Ber 

of  XnatraetloM* 

In  particular  criminal  proKCutione, 

See  Assault  and  Battery,  i  06;  Burghur,  I  46; 
Forge^^  1^  Homfdde,  ||  2S4r^lO;  W 

For  presuming  to  solemnize  marriage  contrary 
to  law,  see  Marriage,  {  90. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, i  239. 

f  772.  In  a  prosecution  for  burglary  and 
larceny,  held  reversible  error  for  the  court  to 
charge  that  the  jury  could  acquit  accused  of 
both  offenses  or  convict  him  of  both  without 
authorising  them  to  convict  of  one  offense  and 
acquit  of  the  other.- State  v.  Lackey  (Mo. 
Sup.)  602. 

I  779.  If  accDsed  wits  present  and  took  part 
with  others  in  an  assault  with  intent  to  rape, 
80  as  to  make  him  a  principal,  a  charge  re* 
quiring  a  prior  agreement  between  accused  and 
the  oUieti,  to  commit  the  assault,  or  a  conspir- 
acy to  do  BO,  was  not  necessary.— Boss  t. 
State  (Tex.  Cr.  App.)  703. 

i  780.  A  charge  on  the  evidence  of  an  aceom- 
plice  held  erroneous.— Grant  v.  State  (Tex.  Cr. 
App.)  350. 

I  763^.  In  a  homicide  case,  held,  that  the 
court  should  have  given  a  requested  instruction 
withdrawing  inadmissible  evidence  from  the 
jury,  especially  in  view  of  the  state's  attorn^ 
having  used  such  evidence  in  ai^ument. — Brad- 
ley V.  State  (Tex.  Cr.  App.)  484. 

I  785.  An  instruction  that,  in  determining 
the  credibility  and  value  of  the  testimoi^  of  any 
witness,  the  jury  might  consider  his  character, 
was  proper  when  applicable  to  the  facts. — State 
V.  Martin  (Mo.)  ^ 

I  786.  An  instruction,  that  accused's  teBti- 
mony  should  be  weighed  by  the  same  rules  that 
govern  the  testimony  of  other  witnessea,  la  prop- 
er.—State  V.  Martin  (Mo.)  595. 

i  800.  In  an  instmction  as  to  accomplice's 
testimony  held,  that  it  was  annecessary  to  de- 
fine accomplice  aa  the  court  charged  that  the 
witness  was  an  accomplice. — Pitts  v.  State  (Tex. 
Cr.  App.)  801. 

§  801.  A  conviction  for  selllag  Intoxicating 
liquors  will  not  be  reversed  for  giving  oral  in- 
BtructlonB,  where  written  instructions  were 
waived.— Harris  v.  Commonwealth  (Ky.)  148. 

i  804.  The  requirement  of  Cr.  Code  Prac.  | 
22&,  Uiat  instructions  shall  always  be  given  in 
writing,  may  be  waived  by  the  parties  con- 
senting thereto  In  casea  of  misdemeanorB.- Fer- 
guson v.  Commonwealth  (Ky.)  1030. 

I  804.  Where  the  court  Instructed  the  jury 
orally  the  court's  failure  to  comply  with  Cr. 
Code  Prac.  }  225,  was  reversible  error.— Fer- 
guson V.  Commonwealth  (Ky.)  1030. 

g  805.  It  was  not  error  to  use  accused's  name 
at  the  beginning  of  an  instruction  which  later 
referred  to  him  aa  "the  defendant."— State  v. 
Wilson  (Mo.  App.)  303. 

I  807.  A  charge  requested  in  a  homicide  case 
held  objectionable,  as  somewhat  argumentative. 
—Bradley  v.  State  (Tex.  Cr.  App.)  484. 

I  811.  The  court  in  charging  on  manslaugh- 
ter held  not  required  to  make  special  comment 
on  a  particular  circumstance  shown  by  t4ie  evi- 
dence.—Giles  V.  sute  (Tex.  Cr.  App.)  359. 

I  811.  When  the  court  submits  the  issue  of 
self-defense  generally  In  the  terms  of  the  law, 
it  is  error  to  select  detached  and  Isolated  parts 
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of  the  evidence  and  single  them  out  for  paitica- 
lar  instructionB  either  at  the  instance  of  th« 
state  or  accused.— Harrelson  v.  State  (Tex.  Or. 
App.)  783. 

I  813.  In  a  prosecotion  for  IrarglarT,  an  In- 
■tmctltHi  keM  not  to  be  abatiact.— Pitta  v. 
State  CTex.  Cr.  App.)  801. 

i  814.  An  instruction  requested  by  accused, 
not  supported  by  any  testimony,  was  properly 
refused.— State  v.  Nord  (Mo.)  2^. 

$  814.  The  court  need  not  ^ve  a  charge  on 
an  issue  not  raised  by  the  evidence.— Jones  t. 
State  (Ter.  Cr.  App.)  476. 

i  815.  In  a  prosecntion  for  theft  by  bail- 
ment, an  instniction  htld  erroneoos  for  ignor- 
ing a  defense. — Pickerel!  t.  State  (Tex.  Cr. 
Ae^.)  938. 

I  822.  If  when  instmcttons  are  read  together 
their  meaning  is  obvious,  and  the  legal  prinei- 
piee  announced  correct,  they  are  saffident — 
State  r.  Montgomery  (Mo.)  232. 

S  822.  Instructions  in  a  prosecution  for  hom- 
icide held,  when  considAed  together,  suffldent- 
ly  favorable  to  accnsed.— State  t.  Montgomery 
(Mo.)  282. 

S  823.  The  failure  to  include  a  proposition 
in  a  charge  on  the  issue  of  self-defense  on  the 
groand  of  threats  held  not  erroneous,  in  view 
of  a  general  charge.— Payton  v.  State  (Tex.  Or. 
App.)  127. 

(H)  Reanests  tor  lM»traett*ma. 

I  824.  In  a  criminal  case,  the  court  must  in- 
struct upon  all  questions  of  law  necessary  for 
the  information  of  the  jury,  whettier  requested 
to  do  80  or  not— State  v.  Ladcey  (Ho.  SnpO 
602. 

f  824.  In  the  absence  of  a  requested  charge 
presenting  the  law  of  provoking  difficulty,  the 
conrt.  in  a  homicide  case,  need  not  charge  on 
that  subject— Harrelson  v.  State  (Tex.  Cr.  App.) 
783. 

I  829.  The  court  having  snffidently  charged 
on  reasonable  doubt,  did  not  err  in  refusing  to 
charge  on  the  presumption  of  Innocence.— State 
Snider  (Mo.  App.)  290. 

{  829.  Requested  charges  on  the  law  of  dr^ 
cumstantial  evidence  were  properly  refused  in 
a  homicide  case  where  the  law  thereon  was 
charged  in  every  possible  form  with  reference  to 
the  particular  circumstances.— Williams  t.  State 
<Tex.  Cr.  App.)  345. 

i  829.  A  charge  given  In  a  homicide  case 
held  to  suffidently  present  the  qaestion  of 
threats  as  bearing  on  accnsed's  right  to  kill,  so 
that  a  requested  chane  on  the  subject  was 

Sroperly  refused.— Bradley  State  (Tex.  Cr. 
pp.)  484. 

I  829.  Request  to  charge  that  where  a  homi- 
cide takes  place  to  prevent  a  murder,  etc.,  and 
the  weapons  used  were  calculated  to  produce 
such  result  it  is  presumed  that  the  person  us- 
ing them  designed  to  inflict  the  injury,  held  im- 

?roperly  refused.— Polk  v.  State  (Tex.  Cr.  App.) 
67. 

S  829.  Requeated  instructions,  covered  by  in- 
structions already  given,  need  not  be  given.— 
Southern  v.  State  (Tex.  Cr.  App.)  778.  ■ 

I  830.  On  a  trial  for  aggravated  uianlt  the 
refusal  to  ^ve  a  charge  defining  a  aerious  bod- 
ily injury  hM  ertoneoos.— Porter  State  (Tex. 
Cr.  App.^  935. 


(J)  CMsto47',  Ottndnet,  uiA  I>ellb»nitl*>s 
of  •Vvrr* 

I  863.  That  the  court  after  charging  orally 
without  objeetiMi  gives  a  proper  written 
charge,  at  die  reqaest  of  one  of  the  parties, 
after  the  Jury  retired  Im  not  ground  for  revers- 


ing a  eonvietioa.— JenUni  t.  State  (Tex.  Cr. 
Avp.)  183. 

(K)  Teirdlot. 

i  875.  The  BpelUng  of  the  word  "foraBuw" 
as  "forenon"  did  not  affect  the  validity  <tf  the 
verdict— State  t.  Martin  (Mo.)  585. 

S  878.  Where  the  Information  charged  stat- 
utory rape  and  seduction  under  promise  of 
marriage,  a  verdict  of  conviction  failiog  to 
state  on  which  count  of  Information  defendant 
is  found  guilty  held  insufficient  to  sustalo  con- 
viction.—State  T.  Stanley  (Mo.)  1122. 

S  881.  Where  the  information  only  dbav 
one  offeuFie.  a  general  verdict  finding  accused 
guilty  and  assessing  his  punishment  is  anfficient 
—State  V.  Martin  (Mo.)  S85. 

(L)  Waiver  aad  Correction  o(  Inesalarl- 
tlea  and  BIrrora. 

$  901.  Where  accused,  after  an  nnsuccessfal 
demurrer  to  the  state's  evidence,  Introdncea  evi- 
dence in  support  of  his  defense,  he  waives  his 
rights  under  the  demurrer.— State  t.  Ijackey 
(Mo.  Sup.)  602. 

xm.  Monoxs  for  hew  tbjal 

AMD  XX  ABSEBT. 

f  917.  A  motion  for  new  trial  for  the  re- 
fusal to  mint  a  continuance  for  abeeoce  of 
witnesses  neld  properly  denied.— Polk  t.  State 
(Tex.  Cr.  App.)  134. 

S  918.  Under  the  Constitution,  the  failure  of 
the  conrt,  on  a  trial  of  one  under  14  Tears  of 
age  for  murder,  to  have  counsel  present  at  the 
time  of  the  admission  of  a  confo^on,  ktfi  re- 
verriUe  error.— Oamer  r.  State  (Ark.)  lOia 

I  918.  Under  Code  Cr.  Proc.  1895.  art  633. 
the  conrt  held  required  to  grant  a  new  trial  be- 
cause of  the  absence  of  accused  daring  a  part 
of  the  trial.— Fneman  t.  State  (Tex.  Cr.  App.) 
937. 

I  938.  E^vldence,  alleged  to  have  bem  dlacor- 
ered  after  a  conviction  of  voluntary  manalaogh- 
ter,  held  not  ground  for  a  new  trial,  becauM 
cumulative  or  incompetent  and  for  lack  of  dili- 
gence.— Wilson  V.  Commonwealth  (Sy.)  SST. 

I  939.  Where  a  motion  for  new  trial  in  i 
homicide  case  on  the  ground  of  newly  discover- 
ed evidence  did  not  disclose  facts  Uiat  woaM 
excuse  the  defendant  from  the  diligence  neces- 
sary in  procuring  the  attendance  of  a  witnes* 
whose  testimony  was  desired,  there  was  no  ^r- 
ror  in  refusing  a  new  trial. — Davis  v.  StAH 
(Tex.  Cr.  App.)  932. 

S  940.  In  a  prosecntlm  for  hmvlatr.  newlv 
discovered  evidence  held  Irrelevant  aiM  not  t-i 
warrant  a  new  trial.— Pitta  v.  State  (Tex.  Cr. 

App.)  801. 

g  940.  In  a  prosecntion  for  burglary,  newlv 
discovered  evidence  held  immateriEil,  bo  as  not 
to  wurant^new  trial^Pitta  t.  State  (Tex.  Cr. 
App.)  801. 

I  941.  Defendant  held  not  entitled  to  a  new 
tnal  for  alleged  newiv  discovered  eviden<v 
which  was  merely  cumulative.— Osbom  v.  Stat« 
(Ark.)  210. 

I  041.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidenee  which  is 
merely  cunmlatiTe.— Putrdl  t.  ComnKNiwealth 
(Ey.)  665. 

I  041.  The  refusal  to  gnnt  a  new  trial  in 
a  homicide  case  Aeld  not  erroneous.— Fntrcll  r. 
Commonwealth  (Ky.)  655. 

I  964.  On  motion  for  a  new  trial  in  a  homi- 
cide case  held  that  as  the  motion  did  not  suf- 
ficiently show  that  the  statement  offered  to  b* 
shown  by  the  testimony  of  the  absent  wltnf^t 
would  be  admissible  as  a  res  geste  statement. 
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thevt  wu  no  error  In  nfotinc  a  new  trlaL— 
Davis.  T.  State  (Tex.  Gr.  App.)982. 

f  967.  Wbere  it  was  not  claimed  that  a 
verdict  was  decided  by  lot,  miscondact  of  jury, 
as  irronnd  for  new  trial,  cannot  be  determined 
by  the  evidence  of  the  jaror,  under  Kirbr*!  Dig. 
i  2423.— Osbom  v.  State  .(Ark.)  21.0. 

I  968,  A  new  trial  on  the  ground  ot  oewb^ 
^discovered  evidence  held  properly  denied.— Polk 
r.  sute  (Tex.  O.  App.)  184. 

I  070.  Objections  to  an  Indictment  may  be 
raised  by  motion  in  arrest.— Brown  v.  State 
■<Tei.  Cr.  App.)  789. 

fl  974.  Under  Rev.  St.  1909,  f  6286,  motion 
ID  arrrat  ot  judgment  filed  after  judgment  held 
not  <o  be  conaidered  by  the  Supreme  Court. — 
^tate  T.  Stanley  (Mo.)  1122. 

XIV.  JVDOMEHT,  ABHTENOB,  AMD 
FINAIi  OOmaTMElfT. 

t  988.  Under  Rev.  St  1900,  H  626&  6264, 
Jtefd,  that  in  felony  cases,  wliere  accused  has  not 
been  heard  oq  mouon  for  new  trial  or  in  arrest, 
the  duty  of  the  court  to  allow  proper  allocution 
is  mandatory.— State  v.  Kite  (Mo.)  230. 

S  991.  A  judgment  inflicting  punishment  un- 
der Act  March  4,  1910  (Laws  1910.  c.  4),  held 
not  uncertain  because  the  prisoner  may  be  dis- 
<;haiwd  under  Act  March  36,  1910  (Laws  1910, 
c.  16).— Wilson  V.  Commonwealth  (Ky.)  557. 


XT.  APPBAI.  Aim  EBBOa,  AMD 
OBBTIORABX. 

Xn  proeecntion  for  homidde,  see  Bonidde,  {i 


<A)  rmrm  of  B«me«T.  Jwladlotton,  sb« 
RIVbt  of  R«Tl«w, 

§  1018.  The  Supreme  Court  held  to  have  ju- 
risdiction of  an  appeal  from  a  conviction  of  un- 
lawfully  practicing  medicine.— State  v.  Carson 

{Mo.}  587. 

t  1020.  The  Court  of  Appeals  held  to  have 
no  jurisdiction  on  appeal  from  an  Indictment 
framed  under  section  4076a,  Ky.  St.  (Russell's 
St.  S  6969),  relating  to  the  duties  of  assessors 
and  providing  a  penalty  for  failure  to  perform 
«ucb  dnties.— Commonwealth  v.  Huff  (Ky.) 
1023. 

1020.  Under  (Jode  Cr.  Proc.  1895,  arte.  85, 
one  convicted  in  a  justice's  court  of  using 
abusive  language,  and  on  appeal  to  tiie  county 
court  found  guilty  and  fined  $5,  held  not  entitled 
to  appeal  to  the  Court  of  Criminal  Appeals.- 
Haak  v.  State  (Tex.  Cr.  App.)  357. 

<B)  PmentKttom  mud  ReservattOB  la  Low- 
er Coart  of  Oroaada  of  Revlow. 

I  1087.  Where  the  bill  of  exceptions  does  not 
show  that  any  objections  were  made  at  the  time 
of  alleged  improper  remarks  of  counsel,  such 
remarks  cannot  be  considered  upon  appeal.— 
State  V.  Groce  (Mo.)  2B7. 

S  1037.  Objectionable  remarks  of  counsel  can- 
not be  reviewed,  wbere  there  Is  no  proof  in  the 
record  that  they  were  made,  and  the  objection 
first  appeared  on  motion  for  new  trial.— State 
V.  Snider  (Mo.  App.)  299. 

I  1068.  A  misdemeanor  case  win  not  be  re- 
versed for  failure  to  charge  all  the  law  appli- 
cable, in  the  absence  of  requests  for  special  in- 
stmctionB  covering  the  point— Bobbins  v.  State 
(Tex.  Or.  App.)  77a 

il04S.  An  objection  to  evidence  in  a  homl- 
e  case  on  the  ground  that  the  same  is  im- 
material held  not  to  raise  a  question  reviewable 
on  appeal.— Harrelson  t.  State  (Tex.  Cr.  App.) 
T83. 


■DI0B8T.  CMbalaal  Law 


I  1064.  Error  In  rulings  on  evidoKe  cannot 
be  reviewed  on  appeal,  where  no  e»»ptions 
were  saved  thereto.— Sute  t.  Nord  (Mo.)  ifiO. 

{  1055.  Where  the  bill  of  exceptions  does  not 
show  that  any  exceptions  were  taken  to  rulings 
on  objections  to  alleged  improper  remarha  of 
counsel,  such  remarks  cannot  be  considered  up- 
on appeal.— State  v.  Groce  (Mo.)  237. 

I  1063.  trader  Rev.  St  1009,  I  6285,  requir- 
ing a  motion  for  new  trial  to  be  filed  before 
judgment,  where  the  motion  is  filed  after  judg- 
ment withont  objection  to  the  pronouncing  of 
judgment  at  the  time,  only  iJie  record  proper  la 
presented  for  review.— State  v.  Eile  (Mo.)  230. 

I  1063.  The  verdict  being  a  part  of  the 
record  proper,  will  be  reviewed  in  the  Supreme 
Court  to  deteimine  whether  it  is  certain  and 
responsive  to  the  charge,  even  in  the  absence 
of  motion  for  new  trial  and  in  arrest  of  judg- 
ment.—State  V.  Stanley  (Mo.)  1122. 

i  1063.  Under  Rev.  St.  1909,  S  5285,  mo- 
tion for  a  new  trial  filed  after  judgment  held 
not  to  preserve  for  review  matters  of  exception 
8aT|ii  during  the  trial.— State  v.  Stanley  (Mo.) 

S  1064.  An  assignment  ot  error  in  the  mo- 
tion for  new  trial  that  tba  verdict  was  against 
the  evidence  raised  the  question  of  the  Buffi- 

ciency  of  the  evidence  to  sustain  the  verdict.— 
State  V.  Martin  (Mo.)  585. 

fi  1064.  Where  no  exception  is  preserved  in 
the  motion  for  a  new  trial  to  the  action  of  the 
court  In  giving  instructions,  error  in  giving  in- 
structions for  the  state  over  the  objections  of 
accosed  cannot  be  reviewed  on  appeaL-^tate 
V.  lAckey  (Mo.  Sup,)  602. 

(O)  Proeoedlasa   for  Traaafer  of  CaaoOt 
aad  Effect  Thereof. 

I  1076.  A  recognizance  for  appeal  from  a 
conviction  for  a  mLsdemeanor,  under  Code  Cr. 
Proc.  art  886.  must  be  taken  In  open  court.— 
Robeison  r.  State  (Tex.  Cr.  App.)  766. 

I  1076.  The  acceptance  of  a  recognizance 
bond  by  a  sheriff  pending  an  appeal  for  a  mis- 
demeanor after  the  teim  had  expired,  in  viola- 
tion of  Code  Cr.  Proc  art  886,  held  to  amount 
to  an  escape,  requiring  a  dismissal  of  the  ap- 
peal.r-Boberson  v.  State  (Tex.  Cr.  App.)  766. 

I  1081.  Where  the  record  fails  to  show  that 
notice  of  appeal  was  given,  the  court  is  without 
jurisdiction,  and  the  appeal  must  be  dismissed. 
—Smith  V.  State  (lex.  Cr.  App.)  472. 

(D)  Roeord  aad  Proeeodlass  Not  ia  Rec- 
ord. 

I  1088.  Special  Instructions,  whether  given 
or  refused,  must  be  authenticated  by  the  signa- 
ture of  the  trial  judge  to  be  reviewable  on  ap- 
peal.—Porter  T.  State  Cl^ex.  Cr.  App.)  935. 

{  1090.  Remarks  of  a  county  attorney,  stat- 
ed as  grounds  of  a  motion  for  new  trial,  with- 
out any  verification  or  bills  of  exception,  can- 
not be  considered.- Btvers  v.  State  (Tex.  Cr. 
App.)  771. 

f  1090.  Bnlinga  on  admlsaAon  of  evidence 
cannot  be  reviewed  in  the  absence  of  bill  of 
exceptions.— Rivers  v.   State  (Tex.  Cr.  App.) 

771. 

9  1090.  Refusal  of  a  continuance  cannot  be 
reviewed,  in  the  absence  of  bill  of  exceptions.— 
Rivers  v.  State  (Tex.  Cr.  App.)  771. 

i  1000.  A  ground  of  assignment  not  verified 
by  any  bill  of  exceptions,  and  in  respect  to 
which  no  facta  appear  in  the  record,  ia  not  re- 
viewable on  appMl.— Baaanno  t.  State  (Tex. 

Cr.  App.)  777. 

{  1091.  While  a  bill  of  exceptions  may  be 
included  in  a  statement  of  facts,  it  most  clear- 
Ir  tfiow  the  matter  sought  to  he  presented. — 
Cox  V.  State  (Tex.  Gr.  App.)  125. 
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I  1091.  A  bill  of  exc«ptioiu  oomplaininK  of 
the  admiuioo  of  evidence  held  not  to  show 
nitbin  itself  that  any  error  was  committed. — 
Green  v.  State  (Tei.  Or.  App.)  80a 

K  1091.  To  obtain  a  review  of  contested  mat- 
ters, tbe  bin  of  ezceptiona  must  be  so  complete 
within  itself  as  to  snow  error. — Green  v.  State 
(Tex.  Cr.  App.)  806. 

I  10^  Disqualified  judge  held  authorized  to 
sign  a  bill  of  exceptions  under  Kev.  St.  1889.  { 
731  (Ann.  St  19i!>6^  p.  726)^tate  t.  Morris 
(Mo.)  690.  ' 

I  1092.  Exceptions  taken  dnriog  one  term 
must  be  saved  in  a  bill  of  exceptions  filed  at 
that  term,  or  snbseqaeptly  wlt^n  the  time  al- 
lowed by  the  court  for  that  purpose. — State  t. 
Holman  (Mo.)  095. 

%  1092.  Where  the  record  on  appeal  from  a 
conviction  of  murder  contained  a  bill  of  excep- 
tions showing  a  refusal  of  the  court  to  permit 
defendant  to  give  certain  testimony,  aod  the 
trial  court  denied  the  bill,  stating  that  the 
statement  of  facta  would  show  the  admission 
of  sDcli  testimony,  the  bill  presents  no  ground 
of  review.— I>avis  v.  State  (Tex.  Cr.  App.)  932. 

I  1093.  A  bill  of  exceptions  complaining  of 
the  admiflilon  ot  certain  testimony  held  insuffi- 
cient—Hinsley  T.  State  (Tex.  Or.  App.)  779. 

I  lOM.  On  appeal,  tbe  record  held  to  show 
that  accused  was  without  his  fault  deprived  of 
a  statement  of  facts  and  bill  of  exceptions.— 
Haak  v.  State  (Tex.  Cr.  App.)  358. 

i  1094.  Where  the  record  contains  neither 
bill  of  exceptions  nor  statement  of  facts,  the 
judgment  of  tbe  lower  court  must  be  affirmed.— 
Smith  T.  State  (Tex.  Cr.  App.)  472. 

f  1106.  Where  accused  does  not  file  his  state- 
ment of  facts  within  the  time  allowed,  and  the 
record  raises  no  question  which  the  court,  with- 
out the  statement  of  facts,  can  review,  the  con- 
viction most  be  affirmed.— Phillip  t.  fitate  CEex, 
Cr.  App.)  856. 

I  1111.  Where  the  bill  of  exceptions  as  quali- 
fied and  approved  and  accepted  by  appellant 
showed  that  no  objection  was  taken  to  a  juror 
on  his  voir  dire,  and  that  no  showing  was  made 
which  would  disqualify  him,  a  conviction  will 
not  be  reversed  because  of  recitals  in  the  bill  be- 
fore it  was  qualified,  which  would  disqualify 
such  witness.— Williams  v.  State  (Tex.  Or.  App.) 
345. 

I  1111.  Where  an  accused  accepts  a  bill  of 
exceptions  qualified  by  the  jutUo,  he  is  bound 
thereby.— Hfnsley  t.  State  (Tex.  Cr.  App.)  779. 

I  111^  A  party  held  concluded  by  bill  of 
exceptions,  though  opposed  to  other  parts  of  the 
record.— Pitts  v.  State  (Tex.  Gr.  App.)  801. 

S  1111.  A  bill  of  exceptions  touching  a  mat- 
ter separately  reserved,  and  not  contained  in 
the  statement  of  facts,  must  be  tested  solely  by 
reference  to  its  contents. — Green  v.  State  (fex. 
Cr.  App.)  806. 

S  1111.  Where  accused  accepts  a  bill  of  ex- 
ceptions with  an  explanation  of  the  court,  he  is 
bound  by  the  bill  as  explained.— Green  v.  State 
(Tex.  Cr.  App.)  806. 

I  1111.  Ad  explanation  by  the  trial  judge  of 
the  bill  of  exceptions  which  is  accepted  by  ac- 
cused is  binding  on  accused  and  on  tbe  court 
^^appeal^Wofford  v.  Sute  (Tex.  Cr.  App.) 

I  111&  Where  defendant's  bill  of  exceptions 
shows  a  motion  for  a  rontinuance  to  secure  a 
witness,  but  does  not  disclose  what  the  def'iud- 
ant  desires  to  prove  by  the  witness,  the  hill 
of  exceptions  presente  no  ground  of  review^ 
Davis  T.  State  (Tex.  Cr.  App.)  932. 

I  1120.  In  view  of  the  contents  of  the  bill 
of  exceptions,  held,  that  an  objection  to  a  qaes- 


tion  on  redirect  examination  <tf  a  witness  eoold 
not  be  con8ldeTed.^Bntdley  t.  Stats  (Tex-  Cr. 
App.)  484. 

{  1120.  A  bill  of  exceptions  complaining  of 
the  exclusion  of  evidence  which  does  not  state 
the  answer  or  the  expected  answer  of  the  wit- 
ness cannot  be  conslaered  on  appeaL— Porter  v. 
State  (Tex.  Cr.  App.)  935. 

(F)  Dismissal,   Hearlnar,   mad  aehesrims. 

I  1131.  A  recognizance  pending  appeal,  un- 
der Code  Ci.  Proc  art  886,  most  be  perfected 
during  the  term  at  which  the  conviction  is 
had.--Itober8on  t.  State  (Tex.  Or.  App.)  766. 

S  1133.  Accused  may  not  for  the  first  time 
on  bis  motion  for  rehearing  after  affirmancv 
of  the  judgment  of  conviction  suggest  a  Af>w 
view  in  support  of  his  c<mtentIon  that  the 
court  erred  m  failing  to  give  a  requested  cbarge. 
— Hartelson  t.  State  (Tex.  Gr.  App.)  783L 

(G)  Review. 
It^^MMiitlons  for  homicide,  sea  Hraaldde,  H 

{  1134.  Error  in  overruling  motion  to  qnaah 
indictment  held,  under  Cr.  Code  Prac  i  281,not 
reviewable. — Commonwealth  t.  Gmitet  (KtJ 

151. 

8  1134.  The  court  on  appeal  from  a  convic- 
tion of  manslaughter  in  the  third  degree  will  not 
consider  the  correctness  of  the  instruction  on 
murder  In  the  second  degrser-Stats  t.  Hanson 
(Mo.)  245. 

I  1137.  Accused  who  agreed  that  the  court 
might  instruct  tbe  jury  orally  cannot  complain 
that  the  instructions  were  oral. — Harris  Com- 
monwealth (Ky.)  1033. 

i  1137.  Accused  by  himself  offering  evidence 
after  the  refusal  of  his  requested  instruction  in 
an  issne  of  a  demarrer  to  tbe  evidence  cann«»t 
afterwards  claim  error  in  the  ruling  Eefnsing 
the  instruction.— State  t.  Martin  (Ma)  S05. 

f  1137.  Where  accused  announced  ready  for 
trial  after  the  prosecuting  attorney  had  indors- 
ed the  names  of  the  witnesses  on  the  informa- 
tion, and  a  motion  to  quash  had  been  ovemileO. 
accused  could  not  complain  on  appeal  that  be 
was  denied  a  reasonable  time  to  prepare  his  de- 
fense.—^tate  V.  Martin  (Mo.)  505. 

S  1137.  Accused  on  a  trial  for  rape  had  not 
entitled  to  complain  of  a  charge  referrlnsr  to  the 
prosecutrix  as  the  "little  giri."— WMfoid  t. 
SUte  (Tex.  Cr.  App.)  920. 

I  1189.  Tbe  Supreme  Court  cannot  conrider 
a  motion  in  the  nature  of  a  writ  of  error 
coram  nobis  to  present  evidence  newly  dis* 
covered  after  the  lapse  of  the  term  at  which  the 
conviction  was  rendered. — Osbom  t.  State 
(Ark.)  210. 

}  1144.  In  view  of  the  record,  held,  that  It 
must  be  presumed  that  the  trial  court  followed 
the  statute  in  impaneling  the  jury. — Wilfonc  v. 
State  (Ark.)  928. 

i  1144.  In  the  absence  of  any  contrary  evi- 
dence in  the  record,  the  Supreme  Court  will  as- 
sume that  a  statement  in  the  motion  to  quash 
tbe  information  that  the  name  of  no  witness 
was  indorsed  thereon  was  true.— State  t.  Mar- 
tin (Mo.)  595. 

i  1151.  The  appellate  court  will  not  inter- 
fere with  rulings  on  application  for  continuance 
unless  there  has  been  a  clear  abuse  of  discietion. 
to  the  prejudice  of  the  applicant— Stat*  T.  Wil- 
son (Mo.  App.)  303. 

S  1154.  A  ruling  limiting  the  time  for  argu- 
ment in  a  crtminal  case  held  not  error  so  as  to 
require  revetsal^Bradley  t.  Stattt  (Tcz.  Cr. 
App.)  484. 

i  1156.  ▲  mUng  on  a  motiw  for  new  trial 
for  newly  discovered  evidence  will  not  be  dia- 
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tnrlKd.  in  Oft  abwnc*  ol  abon  of  UwretlOD.— 
Osbom  T.  Statn  (Azk.)  310. 

I  1169.  The  sQffleiencT  of  the  CTMence  to 
warrant  a  convlctioa  for  Belling  liquor  with- 
out a  UeenBe,  became  famishea  onW  by  a 

fi>licemall.  Is  a  matter  for  the  trial  trlbimal.— 
Itser  T.  Commonwealth  (Ky.)  179, 180. 

i  11S9.  A  verdict  ot  guiltr  sucmorted  by  the 
eridence  will  not  be  disturtiea. — Wilson  Com- 
moQwealth  (Ely.)  657;  Harris  t.  Same  (Ky.) 
1033;  State  t.  Martin  (Mo.)  SOS;  Porter  y. 
State  (Tex.  Cr.  App.)  ^5. 

{  IIBO.  The  question  ot  the  credibility  of 
witnesses  is  tor  the  jnry,  and  not  for  the  court 
on  appeal^Davis  t.  State  (Tex.  Cr.  App.)  932 

S  1160.  Accused  cannot  complain  on  ap- 
peal that  she  was  convicted  of  a  lower  naae 
of  assault  tlian  that  for  which  she  could  nare 
been  convicted  under  a  proper  instructi<ui.— 
Jenkins  v.  State  (Tex.  Cr.  App.)  13a 

{  1167.  Failure  of  defendant  to  require  state 
to  elect  between  offenses  charged  Md  not  to 
bare  injured  him,  where  the  state  introduced 
evidence  on  only  one  charge. — Pearee  v.  State 
(Ark.)  980. 

ft  1109.  Admission  of  evidence  Held  not  prej- 
udicial, in  view  of  direction  at  the  time  to  dis- 
regard it.— Ford  V.  State  (Ark.)  995. 

S  1109.  Admission  of  evidence  only  tending 
to  prove  a  higher  degree  ot  crime  than  ttiat  of 
which  defendant  was  convicted  keM  harmless. 
—Ford  T.  State  (Ark.)  986. 

I  1169.  Admission  of  evidence  Mi  harmless 
in  view  of  other  evidence,  and  the  matter  not 
being  in  dispute.— Ford  v.  State  (Ark.)  995. 

f  1166.  In  a  prosecution  of  a  lalrar  onion  of- 
ficial for  cmbesaling  money  of  the  union  in  his 
custody,  accused  Asld  not  to  have  been  preju- 
diced by  the  admission  in  evidence  of  the  report 
of  an  auditing  comuUttee.— State  v.  Martin 
(Mo.)  595. 

S  1169.  Certain  testimony  admitted  in  a 
prosecution  for  assault  with  Intent  to  rape, 
held  harmless  in  its  character. — Ross  v.  State 
(Tex.  Cr.  App.)  793. 

I  1109.  The  admission  of  certain  testimony 
in  a  prosecution  for  assault  with  Intent  to  lapOt 
held  harmless  to  accused.— -Ross  v.  State  (Tax. 
Cr.  App.)  793. 

I  1170.  Where  accused  received  the  lowest 
iwnalty  imposed  by  law,  the  exclusion  of  tes- 
timony which  could  only  affect  the  question  of 
punishment  was  not  prejudicial.- State  v.  Ken- 
nett  (Mo.  App.)  286. 

i  1170.  Exclusion  of  testimony  In  a  prosecu- 
tion for  assault  with  Intent  to  rape,  relating  to 
prosecutrix's  general  reputation  for  veracity, 
held  not  of  sufficient  Importance  to  require  a 
reversal  of  conviction.— White  v.  State  (Tex. 
Cr.  App.)  790. 

I  1170.  Any  error  in  excluding  evidence  of 
the  general  reputation  of  prosecutrix  for  chasti- 
ty, in  a  prosecution  for  assault  with  intent  to 
rape,  held  harmless  to  accused.— Rosi  t.  State 
(Tex.  Cr.  App.)  793. 

I  1172.  The  error  In  an  Instruction,  placing 
on  the  state  the  burden  of  proving  more  than 
the  law  requires  to  justify  a  conviction,  is  in 
favor  of  accused,  and  be  cannot  complain 
thereof.— State  v.  Chauvio  (Mo.)  243. 

i  1172.  In  a  prosecution  for  embeszlement 
under  Kev.  St.  1909.  S  4556.  error  In  an  in- 
stmctloB  for  submitting  the  felony  limitation 
of  three  years  when  the  instruction  was  based 
on  the  theory  of  a  misdemeanor,  so  as  to  make 
the  misdemeanor  limitation  of  one  year  applica- 
ble, held  not  prejudicial  to  accused.— State  t. 
Martin  (Mo.)  595. 


I  1172L  That  the  testimony  of  an  accomplice 
comprised  every  fact  essential  to  conviction  held 
not  to  cure  an  erroneons  cba^  on  tlie  dfect  of 
such  testiiiioiiT.r-^rant  t.  State  (Tax*  Cr.  AppJ 
360. 

I  UTS.  Xhi  a  trial  for  bnnlary,  the  failure 
to  charge  on  e^lanatlon  of  recently  stolen 
property  held  not  prejodiclal  to  aoensed.— Jones 
V.  State  (Tex.  Or.  Aro^)  476. 

<H)  DetermlMatlOK    mm^k    Disposition  of 
Osue* 

{  1186.  The  failure  to  give  accused  the  right 
to  show  cause  why  judgment  should  not  be  pro- 
nounced against  him  before  pronouncing  such 
Judgment  meld  not  ground  (or  a  reversal,  but 
ths  case  will  be  remanded  with  directions  to 
grant  such  right  and  pronounce  judgment  a  sec- 
(md  time.— State  v.  Kile  (Mo.)  230. 

S  1186.  Any  variance  betweoi  the  allegatlras 
and  proof  In  a  pxosBCatiou  for  embesiling  money 
held  not  prejudicial  to  accused  so  as  not  to  be 
ground  for  acquittal  under  Bev.  St.  1909,  |  611^ 
—State  V.  Martin  (Mo.)  696. 

S  1186.  A  variance  between  the  allegation 
of  ownenhip  of  stoien  property  and  the  evfdence 
In  a  prosecution  for  larceny  held  not  ground  for 
reversal  In  view  at  R«r.  St  1909^  f  SU4.— State 
V.  Lackey  (Mo.)  602. 

XVn.  PUmSHMEXT  AKD  PBSTBH- 
TIOK  OF  GRIME. 

Indeterminate  sentence  law  as  Invasion  of  pro- 
vince of  court,  see  Constitntlonal  Law,  {  62. 
Prisons,  see  Prismis. 

I  1206.  Indeterminate  sentence  law  (Acts 
1910,  cc.  4.  10)  held  constitntionaL— Berry  t. 
CcHnmonwealth  (Ky.)  1030. 

CRIMINAL  LIBEL 

See  libel  and  Slander,  i  154. 

CRIMINATION. 

Compelling  accused  to  criminate  himselL  see 
Criminal  Law,  |  898.  > 

CROPPERS. 

B^ii^on  shares,  see  landlord  and  Tenant,  {| 

CROPS. 

I  a  One  Add  not  guilty  of  Tlolating  Ky.  St 
I  8911a.— Cook  t.  Commonwealth  (^.)  1032. 

I  8.  One  who  pooled  tobacco  held  not  gnilty 
of  violating  Ky.  St.  }  3911a.— <3onunonwealtn 

V.  Malone  (Ky.)  10S3. 

I  8.  Under  Ky.  St.  (  3911a,  a  buyer  of  prod- 
ucts held  not  authorized  to  enter  into  a  pooling 
contract,  and  he  is  not  subject  to  the  penal- 
ties imposed.— Commonwealth  v.  Malone  (Ky.) 
108& 

CROSSINGS. 

R^lm^^raseings,  accidents  at,  see  Railroads, 

CRUELTY. 

GroQBd  for  divorce,  see  Divorce,  |  27. 

CUMUUTIVE  EVIDENCE. 

Coutinuaoce  to  secure  cumulative  evidence,  see 

Criminal  Law.  S  596. 
Newly  discovered  cumulative  evidence  as  ground 

for  new  trial,  see  Criminal  Law,  }  941. 


For 
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CURATORS. 

See  Gpaidiftii  and  Ward. 
Ad  litem,  !n  action  by  or  aninat  luane  per- 
80IU,  see  Inaane  Persona,  {  M. 

CURTESY. 

See  Dower. 

f  1.  Curtesy  li  a  common-law  right,  and  Ib 
reoosnind  in  MiBaouri,  in  the  absence  of  a 
statute  abrogating  it.— Regiater  v.  Elder  (Mo.) 
699. 

S  7.  He  easentiala  ol  an  estate  hj  the  curte- 
sy are  marriage,  aeisln  of  an  estate  of  inheri- 
tance in  the  wife,  iasne  bom  aliTe,  and  death 
of  the  wife.— Begiater     Elder  (Mo.)  699. 

i  11.  A  hnaband  heM  not  estopped  from  as- 
serting his  right  by  cnrtesr  against  the  pni^ 
chaser  of  land  from  Ua  childnn^Dotaon  r. 
Merritt  (Ky.)  ISl. 

CUSTODY. 

Of  proper^  by  baiiee,  see  BaUnoit,  1 11. 

CUSTOMS  AND  USAGES. 

Customary  violation  of  rales  of  employment  as 
affecting  IlaUllty  of  master  for  injuries  to 
servant,  see  Master  and  Servant,  {  144, 

CUniNG  TIMBER. 

See  ZiOgs  and  Log^ng,  i  8. 

DAMAGES. 

Damages  for  particular  injurfet. 

Bee  Death,  |  99;  Fraud,  I  60. 

Breach  oi  bond  or  undertaking  in  proceedings 
for  injunction,  see  Injunction,  I  W2. 

Breach  of  contract  of  lease,  see  Landlord  and 
Tenant,  %  48. 

Breach  of  contract  of  sale,  see  Sales,  {  418. 

Discrimination  by  carrier,  see  Carriers,  |  201. 

ejection  of  passenger  or  intruder  from  train, 
see  Carriers,  S  3^. 

Frivolous  appeal  or  delay,  see  Costs,  H  260-262. 

Injuries  from  negligence  or  default  In  transmis- 
sion or  delivery  oi  telegraph  or  telephone  mes- 
«age,  see  Telegraphs  and  Telephones,  t  68. 

Injuries  from  negfigent  or  wrongful  use  of 
street,  see  Municipal  Corporations,  {  706. 

Taking  or  detention  of  personal  property,  see 
Replevin,  f  88. 

Recovery  in  particviar  acHona  or  proeeedinga. 
See  Beplevin.  |  88. 

On  bonds  or  ondertakings  in  proceedings  for  in- 
junction, see  Injunction,  f  252. 

m.  OAOUHDS  AND  SUBJECTS  OF 
GOMPEKSATORY  DAMAGES. 

In  actions  for  fraud,  see  Fraud,  i  60. 

IV.  UQUIDATED  DAMAGES  AKD 
PE]rAI.TZEB. 

S  78.  In  au  action  for  a  vendee's  breach  of 
a  contract  for  the  sale  of  land,  the  vendor  held 
not  entitled  to  forfeit  the  initial  payment  as 
Hcjaidated  damages.— COTnett  t.  Best  (Mo.  App.) 

i  78.  Attorney's  tees  held  not  recoverable^- 
der  a  provisltHi  therefor  in  a  note,  in  the  ab* 
sence  of  pleading  and  proof  that  plaintiff  has 

gaid  or  contracted  to  pay  such  fees.— Eoppe  v. 
iroginsky  (Tex.  Civ.  App.)  984. 

i  79.  In  case  of  breach  of  a  railroad  grad- 
ing contract  providing  the  measure  of  dam- 
ages, the  court  will  apply  such  agreed  damages 


where  the  damages  suffered  are  dlfflcnltpf  aa- 
certalnment  and  uncertain.— Walton- wUaoo- 
Rodes  Co.  V.  McEitrick  (Ky.)  1046. 


VZ.  KBASUBX  or  DAMAGl 

tA)  iMjwrlM  to  the  Pwnra. 

S  101.  One  suing  for  a  personal  injoir  may 
not  recover  for  money  paid  for  medical  aerricea 
unless  he  shows  that  the  charges  incomd  there- 
for are  reasonable.— Galveston.  H.  ft  H.  B.  Ccb 
V.  Greb  (Tn.  Ctr.  App.)  469. 


VH.  INADEQUATE   AND  I 
OAMAOBS. 

In  action  for  wrongful  death,  see  Death*  I  99. 

I  132.  Damages  for  a  personal  Injuxr  ^Mtf 
not  excessive.— Corbr  v.  MlsBonri  &  K.  TUe- 

phone  Co,  (Mo.)  712. 

1  132.  A  personal  lojnry  verdict  o(  S4.000 
hew  not  excessive.— Barnes  v.  City  of  St.  Jo- 
seph (Mo.  App.)  3ia 

I  132.  In  a  servant's  action  for  fninriea.  a 
Tentict  for  Md  not  esxsalve.— Honatos 

ft  T.  0.  B.  Go.  T.  Anderson  (Tex.  GIt.  AppJ 
877, 

I  182.  Avrard  of  9^,000  danwra  fW  nmon- 
al  Injuries  idd  not  exce8riTe.r^Sicago,  B.  I.  & 
P.        Oo.  T.  Beamea  (Tul  CW.  Appu)  977. 

Vm.  PUADING,  EVIDEHC&  AMD 
ASSESSMENT. 

(A)  Ple««iB«. 

{  144.  Under  tiie  statute  forbidding  reversal* 
except  for  material  error,  held  not  error  to 
permit  a  recovery  for  loss  of  samingB  in  an 

action  for  personal  injuries  as  against  an  ob- 
jection  that  the  petition  did  not  soffldentlr  al- 
lege such  loss. — Brandt  v.  United  Rya.  Co.  of 
St.  Louis  (Mo.  App.)  38. 

I  ISO.  Damages  for  loss  of  eamina  power 
held  awaxdable  under  a  petition.— Ginbr  v. 
MisBonri  ft  K.  Telephone  Od.  (Mo.)  712. 

1  IOOl  a  petiticm  In  an  action  for  a  personal 
injury  held  sufficient,  in  the  absence  of  a  apecial 
exception,  to  permit  evidence  ttiat  charges  for 
medical  expenses  Incumd  irere  reasonable.— 
Galveston,  H.  ft  H.  B.  Go.  T.  Greb  (Tex.  Gv. 
App.)  488. 

(O)  ProceedlMKS  for  Assessmeat* 

S  216.  In  an  Injury  action  by  a  serrant.  a 
certain  instruction  held  objectionable  aa  am- 
biguoos.— Chicago*  B.  I.  ft  G.  By.  Go.  t.  I>e 
Bord  (Tex.  Gtv.  App.)  845. 

(D)  0«>m»ntatloB  mmM.  Aasmimt,  1ImM«  mmt 
TreMe  Dmmvm*  RamtoslMi. 

Remission  of  part  of  recovery  as  condition  of 
affirmance  on  appeal  or  other  proceedinc  f<ir 
review,  see  Appeal  and  Krror,  |  1140l 

Review  of  amount  .of  recovery,  see  ftnnnal  and 
Error,  i|  280,  706,  1004. 

DATE. 

Amendment  of  petition  correcting  date  as  stat- 
ing new  Cause  of  action,  see  Pleading,  |  24^ 

DEADLY  WEAPONS. 

Instruction  in  prosecuticm  for  homldde  deOaiBC 
deadly  weapon,  see  Homicide,  |  280^ 

DEATH. 

As  suspending  running  of  statute  of  UonitntloB, 

see  Limitation  of  Acticms,  f  82. 
Dying  declarations  in  prosecution  lor  homicide^ 

see  nomidde,  {  267. 
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Ehcpert  teattmony  u  to  caofle  of  death,  see  BM- 

deoce,  S  644. 
Of  assiinM  for  crediton,  see  AssixnmeDts  for 

Benefit  of  Creditors,  $  213. 
Of  ^^^oardian,  tee  Guardian  and  Ward,  |S  28, 

tTestimonj  ai  to  transactions  with  persons  since 
deceased,  see  Witnesses,  fff  188-178. 

n.  AOTIOKS  FOB  OAIFSIHO  DEATH. 

(A>  nislit  ot  Aetloa  mm*.  D«f«B«M. 

Inability  of  lunatic  in  action  for  wrongful  death, 
see  Insana  Persons,  |  80. 

S  10.  A  cause  of  action  for  damages  for 
the  death  of  railroad  emplojte  hj  the  negU- 
gence  of  a  fellow  servant  does  not  sarrive  un- 
der the  fellow  serront  act  of  1897  rtlev.  SL 
1809,  SI  2873,-  2874,  2875  (Ano.  St.  1906,  pp. 
1655-16S7]).— Somner  t.  Missouri  Pac.  Uj.  Oo. 
(Mo.  App.)  32. 

I  23.  Under  Const  f  241,  and  Er.  St.  |  6 
(Rnasell's  St  I  11),  contributory  negligeQce  held 
a  ^od  defense  to  an  actkm  tor  wrongful  death. 
— Oindnnatl,  N.  O.  ft  T.  P.  Ry.  Co.  t.  LoTell's 
Adm'r  (Ey.)  S68. 

I  31.  An  adult  son  Held  to  possess  a  pecu- 
niary interest  in  the  life  of  his  mother  so  as  to 
enable  him  to  sue  for  her  negligent  death.— 
Missouri,  K.  &,  T.  By.  Co.  of  Texas  v.  Butts 
(Tex.  CIt.  App.)  88. 

(B)  JnrlsdlctloM,  Teane,  «n«  EilMltatlons* 

I  39.  A  new  action  after  nonsuit  commenced 
under  Rev.  St  1899, 1  2868,  as  amended  by  Ses- 
sion Acts  1906,  p.  137  (Ann.  St.  1906.  p.  1652). 
Add  too  late.— Jones  v.  Marble  Head  Lime  Go. 
(Mo.  Affp.)  287. 

an  Plasdlav  BvM*ne«. 

i  47.  In  a  prosecution  under  Ky.  St  I  4 
(Russell's  St.  i  8).  for  damages  for  killing  an- 
other by  the  wanton  use  of  fire  arms,  allega- 
tioos  of  the  petitions  held  to  sufficiently  char- 
acterize the  wrongful  act— Young  t.  Touug 
(Ky.)  156. 

I  58.  In  an  action  for  negligent  death,  the 
burden  of  proving  contributory  negligence  held 
on  defendant- Newton  t.  Wabaah  K.  Oo.  (Mo. 
App.)  1195. 

Ji  60.  Rale  stated  as  to  what  evidence  is  ad- 
BSible  in  ascertaining  compensatory  damages 
in  death  actionsw—CIndnnati,  N.  O.  ft  T.  P. 
By.  Co.  T.  Lovell'i  Adm'r  (Ky.)  669. 

I  76.  In  an  action  for  damages  for  killing 
a  deputy  sheriff  while  endeavoring  to  obtain 
custody  of  defendant  as  a  lunatic,  evidence 
held  to  sustain  a  verdict  for  plaintiff  on  the 
dieoiy  that  the  killing  was  not  in  necessary 
self-defcnae.- Young     Young  (Ky.)  ISS. 

(E)  Damavea,  Forfeiture,  or  Ptne. 

$  99.  In  an  action  for  death  of  a  railroad 
yard  (oteman,  a  verdict  for  |16,000  held  not 
excessive.— Cincinnati.  N.  O.  ft  T.  P.  Ry.  Co.  v. 
Lovell's  Adm'r  (Ky.)  569. 

(F)  TriKl,  JndspiBent.  aad  Review. 

I  104.  In  a  death  actioo.  an  instruction  as 
to  damages  held  proper.— Cincinnati,  X.  O.  ft  T. 
P.  Ry.  Co.  V.  Lovell's  Adm'r  (Ky.)  569. 

DE  BENE  ESSE 

See  Depositions. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Bankruptcy:  Execution;  Fraud- 
ulent Conveyances ;  Camishmeut ;  Home^ 
stead ;  Payment 


Interest  on  default  or  delay  in  payment  of  ob- 
ligation, see  Interest 

Obli^tims  of  old  firm  on  change  of  member- 
ship, see  Partnership,  S  237. 

Subrogation  to  rights  of  creditors,  see  Subroga- 
tion. 

DECEDENTS. 

Estates,  see  BSr ecu  tors  and  Administrators ; 

Wills. 

T«timony  as  to  transactions  with  persona  since 
deceased,  see  Witnesses,  S8  130-178. 


DECEIT. 


See  Fraud. 


DECEPTION. 

See  E^od. 

Of  female  as  element  of  Mpe^  see  Rape,  |  lOi 

DECLARATION. 

In  pleading,  see  Pleading. 

DECURATIONS. 

As  evident^,  see  Criminal  Law,  {|  417.  422. 
Dying  declarations,  see  Homicide,  {  267. 

DECREE. 

Judgments  In  general,  see  Judgment 

DEDUCTIONS. 

From  price  of  land  sold,  sea  Vendor  and  Par> 
chaser,  |  170. 

DEEDS. 

Acknowledgment  of  execution,  aee  Acknowledff* 

ment 

Delivery  in  eacrow,  see  Escrows, 

Necessity  and  sufficiency  to  comply  with  con- 
tract of  sale,  see  Vendor  and  Purchaser,  i| 
148^168. 

Parol  or  extrlnsle  evidence  to  construe  and  ap- 
p^  to^uage  of  instrument,  see  EJvidence,  }| 

Reformation,  see  Reformation  of  Instruments. 
Validity  as  to  crediton  or  subsequent  porduui* 
era,  see  I^udulent  Conveyances. 

Deeds       or  to  particular  cla$ie»  of  paraonf. 

See  Hortnnd  and  Wife,  |  47. 

Married  women,  see  Husband  and  Wife,  H  192, 

194.  .  w 

Mortgagors,  see  Mortgages,  |  274. 

Deeds  of  parMoidar  specie*  of,  or  ewtmtea  or 

intereet  m.  property. 
See  Mines  and  MineralB,  |  55. 
Married  women's  separate  property,  see  Hus- 
band and  Wife,  8S  192,  194. 
Mortgaged  property,  see  Mortgages,  |  274. 
Standing  timber,  see  Logs  and  Log^ng.  f  3. 

Porttcvlar  closeet  of  deedt. 
Of  trust  see  Assignmenta  for  Benefit  of  Cred- 
itors. 

Trust  deeds,  see  Chattel  Mortgages ;  Mortgages. 

X.  KBQxnsrrsB  Attn  vazjditt. 

(B)  Foraa  mad  0*at«ata  laatruMata* 

I  36.  If  a  deed  recites  the  making  of  a  for- 
mer deed,  and  then  sets  out  that  the  present 
deed  is  made  to  correct  the  former  one,  it  is 
sufficient— Baat  Jellioo  Coal  Co.  t.  Jones  (Ky.) 
41L 

'Acknowledgment  tee  Acknowledgment 
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(D)  DellTVITa 

Id  escrow,  see  Escrow*. 

(B)  Vallditr. 

Hearsay  evidence  la  action  to  set  aside  deed  for 
fraud,  see  Evidence,  |  317. 

I  7S.  A  deed  hel4  to  cure  a  defect  in  a  prior 
deed  In  view  of  Ey.  St  {  2128  (Russell's  St.  $ 
4631),  so  that  befrs  of  tbe  grantor  after  her 
death  could  claim  no  interest  in  the  land  as 
against  a  purchaser  of  the  ciSJitee, — But  Jelllco 
Coal  Oo.  v.  Jones  iKj.)  411. 

m.  COVSTBUCnOH  AXD  OPBBAp 

«  Tioir. 

(A)  OcaenU  Rales  •t  C*aatnwtloa. 

Parol  or  extrinsic  evidence  to  constme  and  &p- 
^ly  lanffoaxfl  of  instrument,  see  Eridjuice,  IS 


I  00.  A  deed  will  mther  be  construed  against 
the  grantor  because  be  selects  bis  langaage.— 
Kentucky  Diamond  Mining  &  Developing  Go.  v. 
Kentucky  Transvaal  Diamond  Co.  (Ky.)  387. 

(B)  Ppopcrty  CoATttreA. 

Deed  of  standing  timber,  see  Logs  and  liOgging, 
IS. 

I  111.  Where  the  language  of  a  deed  is 
broad  enough  to  cover  everrthluK  that  may  be 
fonnd  on  the  land  described,  it  is  not  material 
that  the  parties  contemplated  at  the  time  that  a 

S articular  thing  might  be  found  on  the  land.— 
[entncky  Diamond  Mining  &  Develq^nc  Co.  v. 
Kentucky  Transvaal  Diamond  Oo.  (Ky.)  887. 

i  114,  A  written  instrument  held  not  to  pass 
the  land  itself,  but  only  the  improvement  made 
thereon  by  the  grantor.— Rushing  v.  Lanier 
<Tex.  av.  App.)  628. 

(D)  Bxa«ptlOHB  mad  Reservation*. 

ReservatiODB  of  minerals  and  mineral  rights, 
see  Mines  and  Minerals,  I  55. 

<F)  Vomm  or  ReliaqalBhaieat  of  Rlvlita> 

S  177.  A  grantee  in  a  deed  who  attempts  to 
procure  a  new  deed  from  the  grantor  because  of 
a  doubt  as  to  tbe  meaning  olT  tbe  original  deed 
does  not  lose  any  rights  granted  by  the  original 
deed.— Kentucky  Diamond  Mining  &  Deveionins 
Co.  y.  Kentuclqr  Transvaal  Diamond  Co.  (Ky.) 
387. 

IV.  pxEADnro  Aim  bvidbhoe. 

Parol  or  extrinsic  evidence  to  eoastrae  and  ap- 
ply language  of  instrument;  see  Evidence,  ti 

I  100.  IMalntiff  In  an  action  to  rescind  a  con- 
tract need  not  prove,  in  addition  to  miarepre- 
sentations,  that  they  were  made  with  knowledge 
of  their  falsity,  though  he  bad  alleged  such  (act 
in  his  pleadingr-Petera  T.  Strauss  (Tex.  Civ. 
App.)  OSis. 

I  106.  In  a  suit  to  set  aside  certain  deeds 
for  fraud,  the  burden  is  on  plaintiff  to  estat^' 
lisb  tbe  fraud  alleged.— Raney  v.  Brannan  (Ark.) 

008. 

g  203.  Certain  testimony  held  properly  ex- 
cluded, as  being  wholly  immaterial  to  any  issue 
in  the  case.— Peters  v.  Strauss  (Tex.  Civ.  App,) 
956. 

I  207.  To  overcome  a  deed  porporting  to  be 
signed  and  acknowledged  by  the  grantor  and 
subsequently  recorded,  the  evidence  must  be 
clear  and  convincing. — Rockcastle  Mining,  Lum- 
ber ft  Oil  Co.  T.  Isaacs  (Ky.)  165. 

I  207.  Evidence  ield  not  to  show  that  a  deed 
purporting  to  have  been  signed  and  acknowl- 
edged by  a  grantor  and  subsequently  recorded 


was  not  ^med  by  Urn.— Rockcastle  Mining, 
Lumber  ft       Co.  T.  Isaacs  (Ky.)  165. 

S  211.  In  a  suit  to  set  aside  certain  deeds  for 
fraud,  evidence  held  to  sustain  a  finding  that 
the  ^antee  was  a  bona  fide  purchaser  for  val* 
ne.— -Raney  v.  Brannan  (Ark.)  908. 

DE  FACTO  GRAND  JURY. 

See  Grand  Jury,  |  81. 

Mode  of  objectiolu  to  Indlebaent  b7  de  fecte 

frand  Jury,  see  Indktmaat  and  Intozmation. 
138. 

DEFALCATION. 

la  general,  aea  Bknbeaslwnent 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

Judgment,  Jnrisdlction  of  lower  court  aftw 

ineffectual  proceedings  for  review,  aee  ApptMl 

and  Error,  |  452. 
In  payment  of  insurance  premium  or  sssiis 

ment,  see  Insurance,  H  350-370.  751. 
Jnd^ent,  see  Jod^ent,  H  130-167. 
Review  oc  discretKMi  of  court  in  opoiinc  de 

fault,  see  Appeal  and  Error,  i  967. 

DEFECTS. 

In  parties,  see  Parties,  |  96. 
In  record  on  appeal  or  writ  <a  error, 

peal  and  E^r,  U  685-655. 
Waiver  and  corrsctim  of  defoeta  on  trial,  aee 

Criminal  Law,  |  80L 

DEFILEMENT. 

Of  female,  see  Rape ;  Seduction. 


•ee  Ap- 


See  Fraud. 


DEFRAUD. 
DEGREES. 


Of  crime,  see  Homicide,  H  70,  250,  306-3ia 
Of  crime,  conviction  of  lesser  decree  than  that 

cbarged,  see  Indictment  and  Liformadoa,  | 

180. 

DEUY. 

Damages  and  penalties  for  delay  on  ■npcal  of 

error,  see  Costs,  H  260-262. 
Hindering  and  delaying  creditors  by  frandnkiL: 

transfers,  see  Fraudulent  Conveyances. . 
In  bringing  in  warrantors  In  trespass  to  tn 

title,  see  Trespass  to  Try  Title,  I  28. 
In  performance  of  contract  for  public  improre- 

ments,  see  Municipal  CorjwratlMis.  |  862. 
In  taking  appeal  or  other  proceedinf  Eor  Kviev, 

aee  Appeal  and  Error,  f  356. 
In  transmission  or  delivery  of  telecrai>h  n; 

telephone  messages,  see  Tfelem^  and  Te> 

phones,  H  37-74. 
In  transportation  or  delivexy  of  Uto  stock,  sm 

Carriers,  H  213,  228. 

DELEGATION. 

Of  ^aathori^  of  council,  see  Municipal  Oorpota- 

Of  dn^  of  master  to  protect  oemat  from  in- 
jury, see  Master  and  Semnt,  I  108. 
Of  legislative  power,  aee  Gonsatnti<Hial  Lav, 

»  60-63. 

Of  power  to  impose  license  tax,  see  Uccnses. 

DELIBERATION. 

Element  of  murder,  see  Homidde,  i  15&. 
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DEUVERY. . 

Id  escrow  of  deed  of  «epsnte  property  of  mar- 
ried women,  see  Husband  and  Wife,  I  192. 

Of  benefit  certiAcate,  Me  Insunuiee,  |  724. 

Of  deed,  tee  Escrow*. 

Of  gift,  see  GUts,  |  18. 

Of  Eoods  sold,  see  Sales,  I  164. 

Of  Insurance  policy,  see  Insnranca,  {  136. 

Of  live  stock  by  carrier,  see  Carriers,  f  213. 

Of  mail,  preromptions,  see  Evidence,  |  71. 

Of  td^raidi  or  telephone  messages,  see  Tele- 
graphs and  Telephones,  |f  87-74. 

DEMAND. 

As  affecting  limitation  of  actions,  see  limita- 
tion of  Actiwu,  I  66. 

DEMISE 

See  Landloid  and  Tenant 

DEMONSTRATIVE  EVIDENCE 

See  Criminal  Law,  i  404;  Brldence,  1 1S2. 

DEMURRER. 

See  Pleading,  H  192-214. 
To  evidence,  see  Trial,  S  166. 
To  evidence  in  probate  proceedings,  see  Wills, 
S  329. 

To  indictment  or  information^  see  Indictment 

and  Information,  8  147. 
To  petition  in  acticm  on  policy,  see  Insurance, 

I  G42. 

DEPOSITARIES. 

Bailment  in  seneral,  see  Bailment 

Deposits  incident  to  particular  occupations,  see 

Banks  and  Banking. 
Of  deeds  delivered  as  escrow,  see  Escrows. 

1  8.  Rev.  St.  190&,  fS  9363,  9217,  8931,  S5S5. 
relating  to  depositories  for  cities  of  different 
classes,  should  be  taken  together  as  if  they  were 
in  one  section,  thereby  allowing  a  city  of  the 
fourth  class  to  have  d^ositories  for  iti  sinking 
funds  only.— 4t«te  ex  rel.  Cass  t.  Wilson  (Mo. 
App.)  62a. 

f  &  Iter.  St  190^  I  9863.  may  be  constmed 
as  amending  Rer.  St  1909,  |  9395,  so  that  the 
sections,  when  read  together,  provide  that  the 
treasurer  of  a  city  of  the  fourth  class  shall  keep 
all  the  city's  funds,  except  the  sinking  funds, 
which  may  be  taken  from  him  by  the  selection 
of  a  depositor.— State  ex  reL  Que  t.  Wilson 
(Mo.  AppO  62u. 

DEPOSITIONS. 

See  Witnesses. 

Filing  petition  in  bankruptcy  against  witness 
Rs  affecting  right  of  state  court  to  take  depo- 
sition, see  Bankruptcy,  S  20. 

Incorporation  in  record  on  appeal  or  writ  of 
error,  see  Appeal  and  Error.  {  523. 

Proof  of  official  record  by  deposition,  see  Evi- 
dence,  |  158. 

I  56.  A  justice  h«ld  authorised  to  take  depo- 
Bitions  as  to  three  or  fonr  defendants  served 
with  notice  thereof. — Ex  parte  Canada  (Mo. 
App.)  754. 

S  62.  The  authority  of  a  Justice  of  the  peace 
to  take  depositions  is  limited  to  the  time  and 
plflce  named  in  the  notice. — Ex  parte  Canada 
(Mo.  App.)  754. 

S  71.  Where  a  justice  of  the  pence  orders 
one  brought  before  him  by  attachment  into  the 


enstody  of  a  eonstabte,  a  oommltmsnt  Is  not 
necessary.— Bz  parte  Cknada  (Mo.  A19.)  764. 

S  71.  One  Bubpcenaed  to  testify  by  deposition 
held  not  entitled  to  his  discharge  until  he  has 
testified,  and.  If  he  refuses  to  testify,  he  may  bs 
kept  in  custody  until  such  time.— Ex  parte  Can- 
ada (Mo.  App.)  754. 

I  71.  Wbere  out  snbposnasd  to  appear  and 
testify  on  deposition,  does  not  obey  the  sub* 
poena,  held,  tnat  the  jastice  may  hold  him  on 
attachment  nntil  his  testimony  can  be  taken, 
where  the  taking  is  continued  from  day  to  day 
to  give  him  an  opportunity  to  testlty.— Sz  parte 
Canada  (Mo,  App.)  754. 

I  71.  A  commitment  of  a  witness  refusing 
to  answer  questions  propounded  in  a  deposition, 
which  does  not  set  forth  the  questions  asked,  is 
defective, — Ex  parte  Canada  (Mo.  Api>.)  754. 

i  101.  Plaintiff  having  taken  the  deposition 
of  a  witness  could  not  prevent  defendant's  in- 
troducing It  to  obtain  benefit  of  answers  strict- 
ly in  response  to  the  interrogatories  and  unfa* 
vorable  to  plaintiff  on  the  ground  that  they 
were  self-serving  declarations.— Urertson  War- 
rach  C^ex.  Civ.  AppO  B14. 

DEPOSITS. 

See  Bailment;  Depo^tarics. 

In  bank,  sse  Banks  and  Banking,  if  184-128. 

DEPOSITS  IN  COUHJ. 

Duties  and  liabilities  of  depositaries  of  public 
moneys,  see  Depositaries. 

DESCENT  AND  DISTRIBUTION. 

See  Curtesy :  Dower ;  Executors  and  Adminis- 
trators;  Homestead,  H  141-153;  Wills. 

Allowance  to  aarviving  wife,  husband,  or  chil- 
dren from  estate  of  decedent  see- Executors 
and  Administrators,  S  175, 

Heirs  as  parties  to  scire  facias  to  rerlve  Jadf- 
■  ment  see  Judgment.  |  870. 

Heirs  of  deceased  asaiRuee  for  creditors  as  par- 
ties to  suit  by  successor  concerning  trust 
property,  see  Assignments  for  Benefit  of 
Orsditors,  |  275. 

IX.  PEBSOKS  ENTITUBD  AND  THEXB 
rii^iSPBCTIVE  SHABE8. 

<B)  SnrvlTtns  Hsabmad  or  Wlf«. 

Bights  as  to  homestead,  see  Homestead,  H  141- 

m.  RlQHTg  AHD  TiTABn.TTIES  OF 
HSnul  AMD  DISTBIBUTEIiS. 

Partition  among  coheirs,  see  Partition; 

(A)  Nature  Md  KstabllshmeBt  of  lUshta 
im  OeDer*]. 

Adverse  possession  by  or  against  heirs,  see  Ad- 
verse Possession,  { tt2. 

RiKht  to  sue  for  causing  death  of  Intestate,  see 
Death.  {  31. 

DESCRIPTION. 

Of  instrument  In  Indictment  far  forgery,  lee 

ForKery.  8  28. 
Of  property  conveyed,  see  Bonndaries,  I  8; 

D«eda,  g§  111-114. 
Of  property  in  indictment  for  larceny,  see  Lar> 
ceny.  §  30.. 

Of  public  improvement  in  ordinance,  resolution, 
or  order  therefor,  see  Municipal  Corrtorations, 
I  304.  ^       ^  . 
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Of  moAMMet  or  oth«r  party  to  ule  of  Intozi- 
eannc  Ifqaon,  see  Atoxicatitur  liqnon,  i 


Of  nbject-matter  of  contract,  specific 
ance  dependent  on  certainty,  Me  S; 
fonnance,  J  2B. 
Of  treei  ia  deeds,  lee  Ijofi  and  hoa^ng,  %  8. 


rfonn- 
fie  Per* 


DESIONATION. 

Of  oflkdal  newspap»,  lee  Newipapen,  |  1. 

DETINUE. 

Actions  for  damacea  only,  for  injuring,  taking, 
converting,  or  detaining  personalty,  aea  Tres- 
pass. 

Actions  tor  recorery  of  personmlty  founded  on 
right  of  poeseeslon,  see  Bepleru. 


See  WiOa. 


DEVISES. 
DIAMONDS. 


Am  ndnerals,  see  Mines  and  Minerali,  |  48. 
CoDTCyance  of  minerals  aa  including  dlamondi, 
aea  Hlnea  and  Minerals,  |  65. 

DICTA. 

See  Courts,  I  92. 

DILIGENCE. 

Affecting  light  to  continnance,  aee  Orlminal 

Law,  I  686. 
Affecting  right  to  new  tri^,  see  Criminal  Law, 

S  989. 

In  bringioK  in  warrantors  in  trespass  to  try 
title,  fieeTTrespasa  to  Try  Title,  1  28. 

DIMINUTION  OF  RECORD. 

See  Appeal  and  Brror,  U  686-WS&. 

DISABILITIES. 

Of  infants,  see  Infants. 

Of  insane  jMrsons,  see  Insane  Persons 

DISBURSEMENTS. 

By  executor  or  administrator,  see  Encators 

and  Adminiatratom,  |  110. 
Coata  in  general,  see  Coats. 

DISCHARGE. 

rnm  inMtediKtB,  ohUgciton,  or  UaWHy. 
See  BUIa  and  Notes.  |  206;  Guaranty,  |  62. 
Mortage  on  separate  property  of  wife,  see 

Hnriwnd  and  wife,  S  IJl. 
Parol  or  extrinsic  evidence  to  show  diadiarge, 

eee  Evidence,  f  465. 
Sureties  in  general,  see  Principal  and  Surety, 

a  106-129. 

Sureties  on  gaardians*  bonds,  see  Goatdlan  and 
Ward,  I  177. 

DISCLAIMER. 

In  treBpasa  to  try  title,  see  Trespass  to  Tit 
TlUe,  I  84. 

DISCOVERED  PERIL 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Master  and  Servant,  i  248; 
Municipal  Corporations,  i  706. 


DISCOVERY. 

See  Depoaltioua. 

Compelling  production  of  documenta  at  tdal  by 
witnesses,  see  Witnesses,  |  16. 

DISCRETION  OF  COURT. 

Amendment  of  pleadings,  see  Pleading^  |  238. 
Gontlnuanoe,  see  Continnauoa.  I  7. 
Mandamus,  aee  Mandamna,  f  40. 
Opening  or  Tacating  judgment,  aae  Jodgmmt, 

I  139. 

Order  of  proof,  see  Criminal  Law,  I  680. 
Reopening  cause  for  further  teaamony,  aee 

Criminal  Law,  f  689. 
Beview  of  diacretlon  in  dvU  acUona,  aee  ApptMl 

and  Error,  if  9S6-9TO. 
Review  of  disCTetion  in  criminal  proaecntioiii, 

see  Orlminal  Law,  ft  1161-1166. 

DISCRIMINATION. 

Denial  of  equal  proteetiott  of  lawa,  aee  Gonsti- 

tntlonal  Law.  SS  280-24a 
Special  privOena  ot  fanmnnltiea  and  claaa  lir 

idation,  aee  Omatltational  Imw,  |  208. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  aee  Appeal 

and  Error.  »  600,  1081.  1181. 
Judgment  on  diamisaal  or  n(mBnit  aa  bar  ta 

another  actlmi,  aee  JudgBent.  |  STOi 
Beview  of  decisions,  see  Appeal  and  Brror,  | 

105. 

Right  of  attorneys  interested  in  recovexy  to 
resist  motion  to  dismiss  appeal,  aee  Attomer 
and  Client,  S  19a 

Mandamus  to  compel  reinstatement  after  Hm- 
missal,  see  Mandamus,  {  4. 

DISORDERLY  CONDUCT. 

Keeping  disorderly  bous&  see  IMsorderlr  House. 
GMtenses  against  public  decency,  see  obscenity. 

DISORDERLY  HOUSE. 

Indictment  following  langnage  <tf  statute,  see 
Indictment  and  Information,  i  110. 

Power  of  city  to  segregate  bawdybonaea,  see 
Munidpal  GorporationB,  |  58i2l 

S  9.  As  between  the  owner,  leaaee,  and  sub- 
lessees of  property,  the  liability  of  es^b  for  tbe 
acts  of  tbe  others  in  keeping  a  dlaoideriy  boae 
in  the  leased  premises  stated.— Haalewood  r. 

Commonwealth  (Ky.)  667. 

I  10.  In  a  prosecution  for  keepine  a  baw^ 
house,  certain  evidence  held  admlsnble. — Roo- 
bins  V.  State  (Tex.  Cr.  App.)  770. 

I  16.  In  a  proeecDtion  for  keeidag  a  disor> 
derly  bouse,  certain  evidence  of  acta  oeeorziBg 
after  accaaed's  arrest  held  admissible. — Finn  v. 

State  (Tex.  Cr.  App.)  805. 

I  16.  In  a  prosecution  for  keeping  a  dit- 
orderiy  house,  certain  evidmce  Mi  aomisible 
to  prove  the  (maraeter  of  the  hooee,  when  takca 
In  connectitm  with  tbe  rest  of  m  eridence.— 
Tinn  v.  State  (Tex.  Cr.  AppO  806. 

{  24.  The  punishment  at  eomnun  law  for 
maintaining  a  disorderly  bouee  atated.r-flaale- 
wood  T.  Gommoiwealtb  (Ky^  MT. 

DISPATCH. 

See  Telegimpha  and  TelepfaMiea, 

DISPUTE. 

Amount  in  dispute  as  affecting  farladlctieB  of 
courts,  sea  Appeal  and  Brier,  |  60;  Oonrt^ 
I  121. 
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DISQUALIFICATION. 


DISSOLUTION. 

Of  rogtontion  or  anociatioD,  Me  GorponUons, 
Of  purtnetaUp,  sm  Psrtnenhlp,  i%  259^2&1. 

DISTRIBUTION. 

Of  gOTenuDental  powers  aod  fimetIoii&  mo  Cw- 
itltDtioiul  I*w,  H  62-70. 

DISTRICT  AND  PROSECUTING 
AnORNEYS. 

I  a  Rer.  St.  1900,  »  1013.  1014,  anthoris- 
In;  the  appoiotment  of  substitute  pToeecutiug 
attomears  who  receive  the  same  nes  as  the 
recalar  i^osecittilig  attorney  would  If  present, 
held  inapplicable  to  counties  where  the  pnoe- 
cuting  attorney  receives  a  salarr  and  not  feea. 
«-State  ex  rel.  Harriscm  t.  Patterson  (Mo. 
App.)  1183. 

8  3.  Where  relator  was  appointed  special 
prosecutor  in  a  conoty  where  the  prosecutinr 
attorney  received  a  sbIbtt  only,  such  special 
officer  conld  not  recover  any  compensation  for 
his  services,  either  in  contract  or  on  quantum 
uiemit.— State  ex  rel.  Harrison  t.  Pattenon 
(Mo.  Aiv.)  1183. 

DISTRICTS. 

Impravement  district  for  constmctlon  of  bridsea, 

see  Bridges,  S  12. 
School  districts,  see  Schools  and  School  IMs- 

tricts,  H  30-116. 
Taxing  and  aasessment  districts,  see  Municipal 

Corporations,  |  45a 


1^ 


|U  teBDomiy  K^Mity.  nnder  Rev.  St.  1009.  | 
2Wl^-Smith  t.  Smidi  (Mo.  App.)  812. 

I         Where  an  application  la  made  to  mod- 
-  a  divorce  decree,  ue  court  can  grant  plain* 
Boit  money  to  enable  her  to  de&nd  against 
roch  application,  under  Eev.  Sl  1000, 1 
Smith  v.  Smith  (Mo.  App.)  812,  «»'t^— 

i  28IX  An  order  denying  an  application  for 
suit  money  to  enable  plaintifl!  to  defend  against 
an  application  b  modify  a  divorce  decree  JMd 
apTCatttble  under  Rev.  St.  1900,  I  a088^mitb 
V.  Smith  (Mo,  App.)  812.        '  *  *^«'"^™" 


DIVERSION. 

Of^aters,  see  Waters  and  Water  Courses,  { 

DIVIDENDS. 

Of  stock,  see  Banks  and  Banking,  |  77. 

DIVORCE. 

1  27.  Acts  hOd  to  conititnte  extreme  nnelty, 
justifying  a  divorce.— Dawson  v.  Dawson  (Tex. 

Civ.  App.)  370. 

_  S  27.  A  wife  held  guilty  erf  cruel  treatment, 
justifying  a  divorce.— Dawson  v.  Dawson  (Tex. 
Civ.  App.)  370.  ■ 

TV.  JUBIBDICmoir,  FBOOEEDmoS. 
AXD  BSLIBF. 

(O  PleaAlBgc. 

I  93.  A  petitioa  of  a  hasband  for  divorce 
held  good  aa  against  a  general  demurrer.— Daw- 
aon  T.  Dawwm  (Tex.  Cilr.  ^p.)  370. 

(B)  IHamUsal,  Trial  or  Hmrlas,  mmd  Hew 
Trial. 

I  147.  It  ia  a  question  for  the  Jury  whether 
defendant's  treatment  of  plaintiCf  is  such  as  to 
render  their  living  together  insupportable.- 
Dawson  v.  Dawson  (Tex.  Civ.  App.)  379. 


DOCTORS. 

See  Physicians  and  Sargtons. 

DOCUMENTS. 

*5erci?T'33"l°3S^  I«.  I  483:  Erf- 
Production  at  trial,  see  Wltnessea,  |  16. 

DOING  BUSINESS. 

^"tionSl*!  corporation,  see  Corpora- 

DOMICILE. 


See  Gifts. 


DONATIONS. 
DOWER. 


AUKOHT.  AIXOWAHO 
DISPOSITION  OF  PR  — 


,  AHD 
;TT. 

I  23|J'__?^'*  "PPlication  is  made  to  mod< 
lly  a  diTDfoe  deeree,  the  court  can  grant  plaLi- 


See  Curtesy. 

Allowance  to  rorviving  wife  &om  estate  of  hus- 
band, see  ffixecutora  and  AdminlatzBtors,  | 

n.  niOHOATE  INTEREST. 
cm  Bmr,  Release,  or  Forfeltvre. 

i-L!!?'K-dJ'ii***^  ^^I'"  *»,mortgMed  lands 
Is  not  barred  by  a  foiedomre  deciee,  though  she 
was  a  party  to  the  suit,  unless  her  right  to  dow- 

i:  M(iLLT&i''°""^ 

S  46.  A  mortgagor's  widow  held  not  barred 
from  maintoinlng  a  salt  for  dower  by  the 
finnation  of  a  foredoaore  sale  of  the  property  to 
which  she  was  not  made  a  party.— Fourche  Riv- 
er  Lumber  Co.  v.  Walker  (Art)  451. 

ni.  RIGHTS  AND  it*rsfiypTES  OP 
WIDOW. 

Api^cation  of  general  statntea  of  limitation 
in  Mtlon  for  dower,  see  Limitation  of  AetionJ 

I  76,  Inches  held  unavailable  as  a  defense  to 
a  widow's  action  to  recover  dower  in  the  mort- 
gaged laada  of  her  hniband^B^urche  Bivei 
Lomber  Co.  v.  Walker  (Ait.)  4BL 

I  79.  In  an  action  to  recover  dower,  evi- 
dence held  to  support  a  finding  tiuit,  at  the  time 
the  mortgap  was  executed  under  Trtich  defSS- 
ant  claimed  title,  plaintiff  was  the  wife  of  Ao 
JJojgjjjr-^Fourche  River  Lumber  Co.  y.  Walt 

DRAINS. 

In  cities,  power  of  munidpality  to  make  Im- 
g^oenta,  see  Mnnldpal  CoipoiSSSa,  » 
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DRAMSHOPS. 

See  Intoxleatlnff  Liqnozs. 

DRUGGISTS. 

Criminal  responsIblUty  for  ill^l  sale  of  lig- 
non  br  clerk,  see  Intozicatiug  Liquors,  f| 
3,  236. 


168, 


DRUNKARDS. 


Ejection  of  drunken  passenger,  see  Carriers, 
I  366. 

DUE  COURSE  OF  TRADE 

3>anster  of  negotiable  Instruments,  see  Bills 
and  Kotes,  H  866-873. 

DUE  PROCESS  OF  LAW. 

Sea  GnisUtntloDal  Law,  H  251-313. 

DUES. 

Of  members  of  mntnal  benefit  Insurance  asso* 
datlons,  see  Insurance,  |  731. 

DUPLICITY. 

In  Indictment  or  iafomiatlon,  see  Indictment 

and  Information.  H  125.  147. 
In  pleading,  see  Pleading,  |  64. 

DURESS. 

Affecting  certificate  oi  acknowledgment,  see 
Acknowledgment,  H  Sd,  02. 

DYING  DECURATIONS. 

See  Homicide,  {  267.* 

DYNAMITE. 

See  EhEplofdves, 

EASEMENTS. 

Graot  of  right  at  way  to  railroad,  se«  Bail- 
roada,  {  75. 

Publio  eatementa. 
See  Highways;    Navigable  Waters. 
Streets,  see  Munlcip^  Co^ratlons,  H  661-706. 

I.  GBEATIOH,  EZIBTEVOE,  AMD  TEB- 
MIHATIOir. 

I  5.  Complainants  held  to  have  acquired  an 
easement  for  a  private  way  over  an  alley  by  pre- 
scription.—GeismaDo  V.  Trish  (Mo.  App.)  20S. 

{  18.   Unlees  a  vendor  agrees  to  gire  the 

Eurcbaser  a  passageway  over  his  remaining 
ind  to  a  public  road,  the  conveyance  does  not 
carry  with  it  the  right  to  such  way,  unless  the 
land  sold  has  do  other  outlet  to  the  road  ex- 
cept over  the  remaining  land. — Harris  v.  Ca- 
pe rt  on  (Ky.)  157. 

•II.  EXTEHT  OF  KIOHT,  USE,  AND 
OBSTBUOTIOir. 

Amendment  of  pleading  in  action  for  injuries 
to  easement,  see  Pleading,  §  2o2. 

Construction  of  pleading  in  action  for  injuries 
to  easement,  see  Pleading,  %  34. 

EDUCATION. 

Bee  Schools  and  School  Districts. 


EJECTION. 

Of  passengers  or  intruders  from  paaaenger 
tiaHs,  see  CJarriers,  H  855-382. 

EJECTMENT. 

See  Treqiass  to  Try  Tltie. 
Judgment  as  bar  to  suit  In*  eqnlty,  see  Judg- 
ment, f  551. 

Z.  BIOHT  OF  ACTIOK  AKD  DE- 
FENSES. 

I  28.  In  proceedings .  to  recover  land,  matter 
constituting  an  estoi^I  In  mis  mar  be  relit^ 
on  by  defendant  as  an  eQnftable  counterclaim 
on  which  to  base  a  prayer  for  an  affirmatirc 
relief,  though  it  is  also  a  suflldent  defense  at 
law  to  a  suit  in  ejectment.— Pendleton  v.  Hub- 
baid  (Mo.)  696. 

U.  JVBISDICTIOir,  PARTIES,  »0- 
GESa,  AWP  IKCmEHTAI.  FBO- 
0EEDIHO8. 

Right  to  trial  by  Jnzy,  see  Jury,  {  18. 

m.  FLEADnra  ahd  evtoence. 

S  03.  In  a  suit  to  recover  posseasion  of  a 
tract  under  a  claim  by  curtesy,  eviduioe  fceU 
to  sustain  a  finding  that  the  rental  valne  of 
the  land  aued  fbr  was  as  claimed  by  defend- 
ant.—Dotsoa  V.  Iferritt  (Ky.)  181. 

rV.  TBIAX,  JUDOMElfT,  JEEFORCB> 
MEET  OF  JTOOimiT.  AEB 
BEVXBW. 

More  than  onejiidgmettt  In  same  case,  see 

Judgment.  1  203. 

V.  DAMAGES,  MESNE  PBOFITS,  IM- 
FBOVEMEETS,  AND  TAXES. 

Conatmction  of  statutes  authorising  recovery 
for  improvements,  see  Statutes,  8  243. 

S  142.  Hie  notice  of  advene  claim  snfficieot 
to  defeat  an  action  for  improvements  nnder  R*t. 
St.  1800,  H  3072.  3078  (Ann.  8t  1906,  p.  1767) 
now  Kev.  St  1009,  St  2401.  2402,  stated.- 
Michalski  v.  Grace  (Mo.  App.)  333. 

S  142.  In  an  action  for  improvements  ondT 
Rev.  .St.  1809,  8f  3072.  3073  (Ann.  St  190ti,  r. 
1767)  now  Rev.  St  1900,  {i  imi,  2402,  wcov- 
ery  held  properly  limited  to  improrements  made 
before  a  certein  date. — Michalski  t.  Omce  (M  >. 
App.)  333. 

I  146.  In  an  action  nnder  Rev.  St  1809.  H 
8072,  8073  (Ann.  St  1006,  p.  176*0  R«^v. 
St  1009,  K  2401,  2102,  to  recover  fbr  impm^np- 
ments  the  petition  held  sndldent— Mlchalsfci  v. 
Grace  (Ha  App.)  333. 

EJUSDEM  GENERIS. 

Construction  of  limitation  lamr  see  Umitaticn 
of  Actions,  I  33. 

ELECTION. 

Between  coants  In  indictment  or  tnformatioB. 
see  Indictment  and  Information,  |  132. 

ELECTIONS. 

Judicial  notice  of  time  of  guen!  election,  art 
Evidence,  |  45. 

To  determiiM  partteulor  quettUmt. 

Adoption  of  local  option  law,  see  Intoucating 
Liquors,  31-37. 

Public  expenditure^  see  Municipal  Corpora- 
tions, I  867. 

Removal  of  coonty  seat,  see  CoontlM  |  35^ 
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XX.  OBDERHrO  OK  OA&UHO  BLEG- 
TXOir,  AKD  HOTXCn. 

Local  option  election,  we  Intoxicatins  Liquors, 
f  88. 

Notice  of  election  to  detennlne  lacKue  of  ma- 
Didpal  indebtednew,  tee  Monldpal  Gorpora- 
tions,  S  867. 

V.  BBOXVTR&TXOH  OF  TOTBBB. 

AdmiiBtoiu  of  acenaed  in  pn»ecatl<n  for  at 
tempted  frandulent  reglBtration,  see  Criminal 
lAW,  I  406. 

Bvidence  of  other  offenses  in  i)nMeoutfon  for 
attempted  fraudulent  registration,  see  Orim- 
Inal  Law,  |  3C9. 

f  lie.  Ky.  St.  I  1495  (RuaBell's  St  i  4007). 
relating  to  registration  prior  to  spedal  elec- 
tlons,  held  mandatory,  and  a  failure  to  cotnplj 
with  It  readers  the  election  TOid.~-Taylor  v. 
Betts  (Ky.)  162. 

«  116.  Ky.  St  i  1488  (Rnsseirs  St  8  4089). 
relating  to  the  presentation  of  certificates  of 
reKistration  by  voters,  held,  in  view  of  Const. 
I  147,  mandatory.— Taylor  v.  Betts  (Ky.)  162. 

VX.  NOMXHATIOHS  AHD  PRIM  ART 
SLEOTIOHS. 

Allegations  as  to  felonious  intent  in  Indict- 
ment for  false  return  of  primary  election, 
•ee  Indictment  and  Information,  |  91. 

nX.  BAKKOT8. 

Emblem  on  local  option  election  ballot,  see  In- 
toxicating Liqnora,  H  34,  37. 

In  local  option  election,  aee  Intoxicating  Liq- 
uors, I  34. 

vin.  ooimuCT  of  elegtioh. 

Election  to  determine  Incnase  of  municipal 
indebtedness,  see  Municipal  Corporations,  I 
8G7. 

XZ.  OOVHT  OF  VOTES,  RETmUm 
ABm  GAKVA9S. 

Election  to  detennine  increase  of  municipal  in- 
debtedness, see  Municipal  Corporations,  1 867. 

Power  of  court  to  renew  determination,  see 
Constitutional  Law,  |  70. 

Beconnt  of  TOte  at  el(>ctlon  to  determinate  In- 
crease of  municipal  indebtedness,  we  Monid- 
pal  Corporations,  |  867. 

X.  OOllTBBTS. 

Local  option  election  contest,  see  Intoxicating 
I^o<ffs,  I  37. 

I  271.  That  tiie  board  of  electims  appointed 
sheriffs  of  election  from  one  party  and  the 
clerks  from  the  other  Add  not  ground  for  con- 
test of  the  election.— Ford  t.  Hopkins  (Ky.)  642. 

I  271.  It  is  no  ground  for  contest  by  the  Fu- 
sion candidate  of  the  election  of  a  Republican 
that  the  Republican  managers  induced  a  per' 
son  to  iKcome  a  candidate  as  a  Democrat  for 
the  office,  and  to  adopt  a  gamecock  as  his  em- 
blem, whereby  votes  of  illiterate  Democrats 
were  diverted  to  him  from  the  Fusion  ticket. — 
Ford  V.  Hopkins  (Ky.)  542. 

I  303.  Under  Ky.  St  S  1596a  (Russell's  St  i 
4046),  as  to  election  contests,  held,  a  judgment 
adjudging  that  there  was  do  election,  by  reason 
of  wholesale  bribery  by  both  parties,  making  it 
impossible  to  say  who  was  legally  elected,  was 
proper.— Ford  t.  Hopkins  (K>.)  542. 

XX.  TIOZJLTIOHS  OF  ELECTIOK  LAWS. 

Admissions  of  accused  in  prosecution  for  at- 
tempted fraudulent  registration,  see  Crim- 
inal Law,  1  406. 


Allegations  as  to  felonious  nature  of  act,  see 
Indictment  and  Information,  |  91. 

Evidence  of  other  offenses  in  prosecution  for 
attempted  fraudulent  registration,  see  Crim- 
inal Law,  S  369. 

I  328.  An  indictment  charging  accosed  with 
attempting  to  have  himself  registered  nnder  an 
assumed  name  in  an  electitm  precinct  Aeld  suf- 
ficient under  Rev.  St  1009,  |  4441.  Laws  1903, 
p.  158  (Ann.  St.  190«^  |  2ia>j).— State  v.  Dun- 
woody  (Mo.)  227. 

{  330.  In  a  probation  for  the  fraudulent 
registration,  the  question  of  accused's  guilt 
held  under  the  evidence  for  the  jury. — State  v. 
Dunwoody  (Mo.)  227. 

ELECTRICITY. 

Electric  railroads,  aee  Street  Railroads. 
Telegraph  and  telephona  llnea,  see  Telegraphs 
ana  Telephones. 

I  16.  A  company  maintaining  high  voltage 
electric  wires  on  its  poles  held  required  to  use 
every  reasonable  protection  available  to  insulate 
its  wires  and  to  use  the  utmost  care  to  keep 
them  so.—TroQt  r.  Laclede  Qas  Light  Co,  (Uo. 
App.)  58. 

I  16.  The  proximate  cause  of  the  death  of  an 
employ^  of  a  telephone  company  coming  in 
contact  with  a  defectively  insulated  wire  of  a 
power  company  held  the  negligent  failure  of 
the  power  company  to  pn^rly  insulate  its 
wires.— Trout  v.  Laclede  Gas  Ught  Co.  (M». 
App.)  58. 

S  17.  Where  two  or  more  companies  by 
agreement  arrange  for  the  Joint  use  of  a  pole 
to  sustain  their  electric  wires,  each  as  to  sacb 
use  held  duucged  with  the  same  duty  towards 
the  employes  of  the  other  aa  towards  its  own 
employes.— Trout  v.  Laclede  Oas  Light  Co.  (Mo. 
App.)  68. 

I  17.  Where  two  companies  by  agreement 
use  the  same  poles  on  which  to  suspend  their 
electric  wires,  each  held  to  owe  a  duty  to  the 
other  to  use  the  highest  degree  of  care  to  Insu- 
late its  wires,  and  a  failure  so  to  do  Is  negli* 
gence.—Troot  r.  lAclede  Oaa  light  Go.  (Mo. 
App.)  58. 

I  IS.  When  two  or  more  companies  by 
agreement  arrange  for  the  joint  use  of  poles  to 
sustain  their  electric  wires,  the  employes  of 
each  must  exercise  due  care  for  his  own  safe- 
Trout  V.  Laclede  Gas  Light  Co.  (Mo.  App.) 

I  18.  An  employe  of  a  telephone  company, 
using  for  its  wires  by  permianon  the  poles  of 
a  power  company  carrying  high  voltage  wlre«, 
Aeld  entitled  to  assume  that  the  power  com- 

ftany  has  performed  its  duty  to  properly  insii- 
ate  its  wires,  and  he  need  only  look  for  patent 
defects.— Trout  t.  lAcIede  Gas  Light  Go.  (Mo. 
App.)  68. 

I  19.  The  death  of  an  employfi  of  a  telp- 
phone  company,  caused  by  coming  in  contart 
with  a  high  voltage  wire  held  conclusive  proof 
of  defective  insulation. — Trout  t.  Ijaclede  Gas 
Light  Co.  Otfo.  App.)  58. 

f  19.  The  burden  of  proving  contributory 
negligence  of  an  employe  of  a  telephone  com- 
pany using  the  poles  of  a  power  company, 
killed  by  coming  in  contact  with  an  electric 
wire  of  the  power  compaoy,  is  on  the  latter 
company,  sued  for  his  death.- Trout  v.  Laclede 
Gas  Light  Co.  (Mo.  App.)  58. 

S  19.  Whether  a  lineman  of  a  telephone 
company,  killed  by  coming  in  contact  with 
wires  of  a  power  company,  was  guilty  of  con- 
tributory negligence  Aeld  for  the  jury. — Trout 
v.  Laclede  Gas  Light  Co.  (Mo.  App.)  58. 

*  I  19.  Whether  a  lineman  of  a  teleiAone 
company  was  guilty  of  contributory  negligence 
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in  folHnir  to  we  the  robber  kIotm  loppUed  by 
the  company  Md  nr  the  jary.— Tiout  t.  Iac- 
led*  Gu  Lifht  Co.  (Ho.  App.)  SS. 

ELIGIBILITY. 

Of  Jvron,  eee  Zvxj,  %  68. 

EMBANKMENTS. 

See  LeTees. 

EMBEZZLEMENT. 

See  Felie  Pretenses;  Larceny. 
AdmiasioDB  by  accused,  see  Grindnal  Ijaw,  I 
407. 

CoDviction  of  offense  inclnded  in  charge,  see 
Indictment  and  Information,  {  189. 

Variance  as  to  designation  of  accused  as  grooud 
for  reversal,  see  Criminal  Law,  |  1186. 

10.  In  a  prosecution  under  Rev.  St.  1909,  S 
4!»6,  for  embezzlement  of  moneys  held  In  cus- 
tody as  an  o6Sciat  of  a  trade  organisation,  the 
information  need  not  allege  intent  or  the  want 
cS  the  owner's  consent  to  the  conversion  ot  the 
money.— State  v.  Martin  (Mo.)  695. 

I  85.  In  a  pioeecntlon  for  embenllng  money, 
had,  that  there  was  not  a  -variance  on  the 
Kioond  that  the  information  alleged  the  embez- 
■lement  of  money  while  the  proof  ahowed  the 
emhMzlement  of  bank  checks.— State  v.  Martin 
(Mo.)  606. 

L 44.  In  a  prosecution  of  the  treasurer  of  a 
r  union  for  embezzling  funds  in  his  custody, 
evidence  held  to  sustain  a  conviction  for  felony 
(embezzlement).— State  v.  Martin  (Mo.)  596. 

t  48.  In  a  prosecution  of  an  officer  of  a  trade 
organization  tor  embezzling  money  in  his  cue- 
tody,  under  Rev.  St.  1909,  |  4556.  an  instruction 
held  erroneous  for  submlttmg  the  felony  limita- 
tion of  three  years  when  toe  instructioa  was 
based  on  the  theory  of  a  misdemeanor  by  embez- 
zling less  than  $30,  so  as  to  make  the  misde- 
meanor limitation  of  one  year  applicable. — State 
T.  HarUo  (Uo.)  595. 

EMBLEMENTS. 

In  general,  see  Cropi. 

EMBLEMS. 

Use  of,  on  ballots  In  local  iQtion  election,  see 
IntozieaUng  Liquors,  ff  34,  S7. 

EMERGENCIES. 

Acts  in  emergencies,  as  affecting  qnestimi  of 
contrlbntOTT  negligence  in  general,  see  Negli< 
gence,  S  7^ 

EMINENT  DOMAIN. 

Public  improvements  by  municipalltief,  aee  Mu- 
nicipal Corporations,  |{  2T(>~5S6l 

I.  HATURE.  EXTENT.  AND  DEX.EOA- 
TION  OF  POWEK. 

i  2.  St.  Louis  City  Charter,  art.  6,  f  14 
(Ann.  St.  1906,  p.  4854),  relating  to  assessments 
for  street  grading,  held  not  in  violation  of 
Const,  art.  2,  S  20  (Ann.  St  19(16,  p.  140).— GU< 
Bonite  Roof  &  Paving  Co.  t.  St  Lonls  Fair 
Asa'n  (Mo.)  657. 

{  2.  Const.  1875,  art.  2,  {|  20,  21  (Ann.  St 
1906,  pp.  146,  148),  held  to  preveut  the  state 
from  confiscating  the  use  of  property  of  a  pub- 
lic service  corporation  by  fixing  confiscatory 
rates,  the  reasonableness  of  the  compeasation 
being  a  Judlclnl  question.— McOrew  t.  MUwonri 
Pac.  Ry.  Co.  (Mo.)  1076. 


I  2.  The  establishment  and  enforremMit  of  * 
niufona  rale  of  eoaality  in  rates  between  in- 
divlduaU  and  localities  Mid  not  a  confiecatioo 
of  railroad  property  within  the  constitaUanal 
prohibition  as  to  ue  taking  of  private 
erty  witiiont  ivat  oimutensatioo.— McGmr  r. 
Mlnonri  Pac.  By.  OoT^a)  1076. 

9  8.  U.  S.  Const  Amend.  5,  provldlnc  that 
private  property  aliall  not  be  taaen  for  public 
use  without  just  compensatioa  zelatea  only  to 
acts  of  Congress.- McGhrew  T.  HiawHiri  Fae. 

Ry.  CJo.  (Mo!)  1076. 

I  13.  To  constitute  a  public  tue,  the  public 
must  be  concerned  in  the  use,  and  it  must  be 
public  in  tact— Cloth  t.  Chicago,  B.  I.  A  P.  Uy. 
Co.  (Ark.)  1006. 

S  14.  That  othen  Incidentally  derived  bene- 
fit and  paid  part  of  the  compensation  in  i.on- 
deo'nation  iHMceedings  by  a  railroad  heid  not 
to  show  the  duracter  of  the  public  use. — Cloth 
V.  Chicago,  B.  L  ft  P.  Ry.  Co.  (Ark.)  lOtK. 

I  65.  Ky.  St  {  2831  (Russell's  St  S  GS-iK 
relating  to  condemnation  of  land  for  park  pur- 
poses, and  declaring  proceedings  shall  be  the 
same  as  In  condemning  land  for  street  pnriKMes. 
Is  binding  on  the  city  council. — Louisville  &  N. 
B*.  Co.  V.  aty  of  Louisville  (Ky.)  184. 

§  56.  A  railroad  company,  having  a  risht  to 
condemn  property  for  location  of  a  freight  de- 
pot, had  discretionary  right  to  choose  plaintifTs 
property.— Cloth  v.  ChicagOi  R.  I.  &  P.  Uy.  Ca 
(Ark.)  1005. 

S  66.  Whether  property  taken  P***^^'  ^ 
eminent  domain  was  taken  for  a  pnbue  nae  is 
a  judicial  question,  which  the  owner  Is  entitled 
to  hare  determined  hj  the  conrta.^ — Cloth  t. 
Chicago,  B.  I.  &  P.  By.  Go.  (Ark.)  1005. 

m.  PBOOEEDINOS  TO  TAKE  PBOF- 
EBTT  AND  AB8EU  GOM- 
PENBATION. 

I  262.  The  finding  of  a  jury  as  to  the  com- 
pensation to  be  made  for  property  condemne4 
will  not  be  disturbed  on  appeal  where  sup- 
ported br  substantial  evidence.— Cloth  t.  Chi- 
cago. B.  I.  &  P.  By.  Co.  (Ark.)  1006. 

EMPLOYES. 

See  Maater  and  Servant 

EMPLOYMENT. 

Of  brewer,  see  Brokers,  |  8. 
Of  servants  In  general,  see  Maater  and  Serv- 
ant, i  & 

ENCROACHMENT. 

By  judiciary  on  LeglsUtnie,  Me  GonatitittioMl 

Law,  {  70. 

By  L^slature  on  Jndidaiy,  ms  OoostitatktDa] 
Law,  I  62. 

ENDOWMENT. 

See  Uower. 

ENGAGEMENT. 

Marriage  promise,  aee  Braa^  of  Marriage 

Prondie. 

ENROLLMENT. 

Of  judgment  see  Judgment  i  273. 
Of  voters,  eee  Elections,  |  116. 

ENTIRETY,  ESTATE  BY. 

See  Husband  and  Wif^,  1  14. 
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ENTRY. 

As  element  of  btu^«rr,  see  BnivlatT,  |  0. 
Of  Jndgmeii^  m*  jaajpuent,  i  278. 

ENTRY,  WRIT  OF. 

Action!  for  damasea  for  wrongful  entry  ttpon 
or  Injury  to  teu  im^rty,  see  Treepeas. 

Actioai  for  Tecovety  of  poieesslon  of  real  raop- 
erty,  and  damagea  for  detention  t)Mreo(  aee 
Ejectment;  TSMVua  to  Try  Tttlei 


See  Oenna. 


ENUMERATION. 
EQUALITY. 


Of  asaewment  tor  conetractlon  of  bridce,  see 
Bridgee,  |  12.  ^ 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Omatltntional  Law,  H  280-24a 

EQUITABLE  ESTATES. 

See  Mortgages;  Trusts. 

EQUITABLE  ESTOPPEL 

See  Eatoppel,  (  e& 

EQUITY. 

Equitable  eetates,  aee  Mortgages;  Trusts. 
Ekinitable  estoppel,  see  Estoppel,  |  OS. 
Judgment  in  action  at  law  as  bar  to  suit  In 

equity  and  vice  Tena,  aee  Judgmeat,  |  S61. 
Transfer  of  equity  of  red«npti<n  by  mtntiagor, 

■ee  Mortgage.  I  274. 

Partioular  tubfeotg  of  equittthle  jnrUMetttm  and 
equitable  remedies. 

See  Fraudulent  Conveyances,  H  20S-S1S:  In- 
junction; Interoleader;  Reformation  of  In- 
stramenta;  BobnigatioD;  Spedfio  Fexform- 
ance;  Trosts. 

Belief  from  judgment,  see  Judgmat  B  400^ 
461. 

Review  on  appeal. 
Scape  and  extent  of  review  in  equitable  aetioni^ 
aee  Appeal  and  Error,  H  847,  100ft. 

X.  JVBIUnOTIOHtPBINGIFUM,  AHD 

(A)  Hmtsre,   Gronnda,   Snbjeota,   Ksd  Mx- 
teat  of  Jovladlction  im  Geaer*!. 

Qroonds  for  Injunction,  aee  iBjonction,  {  16. 

<B)  Renedr  at  I.ftw  and  Hvltlplleltr  at 
talts. 

Remedy  at  law  as  bar  to  Injunction*  lee  In- 
jonctum,  I  16. 

zv.  PxxADnro. 

In  parUoular  proceedingt. 
For  dlvoroe,  see  Divorce,  |  93. 
VcT  relief  against  Judgment,  see  Judgment,  S 
460. 

To  enforce  specific  performanoe,  aee  Spedfle 
Ferfonnance,  |  114. 

(A)  Orivtnal  Bill. 

In  aalta  for  qtedfic  performance,  aee  Spedflc 
Pnfoimaiie^  |  114. 

V.  ETIDENGE. 

In  parUoular  proeeedinoa. 
See  Injnnetlon,  $  128. 

For  relief  from  jadgm«it,  see  Judgment,  $  461. 
To  entdrce  mechanics*  Uena,  see  Mechanics* 
Uens.  I  279. 


To  enforce  spedflc  performance  see  Specific 

Performance,  |  121. 
To  set  aside  tranefera  In  frand  of  creditors  or 

subsequent  purchasers,  sea  Frandnloit  Con- 

veyanoea,  %%  287-300. 

Vm.  HEABJMQ.  gPBlPBMOK  OF  IS- 
SUES TO  JVBT.  AHD  BEHEABINO. 

Constitotlopal  rl^t  to  trial  by  jury,  see  Jury, 

In  suits  to  set  aside  transfers  la  fraud  of  cred- 
itors OF  eubaequent  purchasers,  see  Fraudu- 
lent Conveyances,  $  S09. 

XX.  MA8TEB8  AND  OOMBOSSIOIIBBS, 
AHD  PBOOEEPniOS  BB- 
70BE  THEM. 

Reference  In  action  at  law,  see  Beference. 
Review  of  questions  of  fact,  see  Appeal  and 
Error,  H  1018-1022. 

3C  DBOBEB  AHD  BHFOBOEIIEMT 
THEREOF. 

In  proceedings  to  aet  aaide  transfers  la  fraud 
e£  creditors,  aee  Fraudulent  Conveyances,  X 

815. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

Delivery  In  escrow  of  deed  of  seinmte  property 
of  married  women,  see  Husband  and  Wife,  f 
192. 

{  1.  A  deed  delivered  to  a  bank  with  the 
stipulation  that  it  should  not  be  tamed  over  to 
the  grantee,  except  with  grantor's  consent,  waa 
not  held  in  escrow.— Peters  v.  Strauss  fTex. 
Civ.  App.)  956. 

§  8.  Grantors  held-  not  entitled  to  withdraw 
deed  from  depositary  in  escrow  till  after  expira- 
tion of  reasonable  time  notwithstanding  time 
limit  In  contract  between  parties.— Bott  v. 
Wright  CTex.  Civ.  App.)  960. 

I  8.  That  order  for  return  of  deed  by  de- 
poatary  was  after  time  limited  in  contract  be- 
tween grantor  and  grantee  Mid  not  conclnsive 
that  the  withdrawal  was  authorised. — Bott  T. 
Wright  (Tex.  Civ.  App.)  060. 

S  9.  Where,  under  a  building  contract,  the 
contractor  waa  to  pay  for  materials,  etc,  and, 
on  the  completion  of  the  building,  a  certain 
deed  given  in  escrow  should  be  delivered  to  bim 
as  part  payment,  he  was  not  entitled  to  the 
deed  until  he  had  paid  off  liens  npon  the 
building  for  materials  furnished.— Biurrddt 
C<mBL  Co.  V.  Bagdey  (Mo.)  688. 

ESTABLISHMENT. 

Of  bridges,  see  Bridges,  %  12. 
Of  will,  aee  Wilis.  H  325-400. 

ESTATES. 

Bankrupts'  estates,  see  Bankruptcy. 
By  entireties,  see  Hu^nd  and  Wlfe^  |  14. 
Created       will,  see  Wills,  I  614. 
Decedents  estates,  see  Executors  and  Admin* 
latratora;  Wills. 

Fortfowtsr  «e«««et. 

See  Curtesy ;  Dower;  Homestead;  Ufe  Estates; 

Bmainden. 
Estates  for  years,  see  Landlord  and  Tenant 

ESTOPPEL 

X.  BT  BBOOBD. 

B^^^ndgment,  see  Judgment,  If  S61-627,  646- 
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m.  BQUITABU  ESTOPVEIb 

Implied  ntlficatioa  by  principal  of  acts  of 
agent,  iee  Principal  and  Agent,  H  170,  171. 

Of  partieulmr  elawef  of  peraon*  «r  ftnont  <» 

parifeufor  ivlation9. 
See  Cozporationa,  i  388. 

To  ojwrt  or  deny  parftovlar  ^t«,  HpAtf, 
elaiiM,  or  liaMIitiet. 

Auth(»it7  of  officers  and  agents  of  corporations 
in  general,  see  Corporations,  |  425. 

Corporate  powers,  see  Corporations,  |  388. 

Urounds  for  avoidance  or  forfeiture  of  insur- 
ance policy,  see  Insurance,  i  765. 

To  assert  liability  on  stof^  snbscription,  see 
Cor^rations,  (  247. 

To  claim  mecbaQic's  lien,  see  Mechanics*  liens, 
I  216. 

To  maintain  or  oppote  particular  rtmediet  or 
defentet. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  t  882;  Criminal  Law,  |  1137. 
To  claim  curtesy,  aea  Curtesy,  1  11. 

(B)  Oroaada  •(  Hatopiral. 

Estoppel  to  claim  curtesy,  aee  Ourtesy,  |  11. 

I  68.  A  phrty  may  be  bound  in  one  suit  by 
his  pleading  in  a  former  suit,  and  in  a  proper 
case  should  not  be  permitted  to  assert  matter 
contradictory  to  the  position  taken  in  his  for- 
mer ideadingit— -Michalslci  r.  Grace  (Mo.  App.) 
333. 

9  68.  In  an  action  under  Rer.  St.  189&.  IS 
3072.  3OT3  (Ann.  St  1906,  p.  1767).  now  Rev. 
St  IIKO.  H  2401,  240^  for  improvements, 
plaintiff  held  not  estopped  bv  his  answer  in  a 
former  action  in  ejectment.— Micbalski  v.  Grace 
(SIo.  App.)  833. 

EVIDENCE. 

See  Depositions;  Witnesses. 

Absence  of  evidence,  ground  for  continuance, 
see  Criminal  Law,  {  585. 

Applicability  of  instructions  to  evidence,  see 
CrimiDa!  Law,  f  814;  Trial,  S  252. 

Comments  of  counsel  on  matters  not  sustained 
by  evidence,  see  Trial,  I  120. 

Comments  of  Judge  on  evidence,  or  witnesses, 
see  Criminal  Law,  §  656. 

Demurrer  to  evidence  in  probate  procedings, 
see  Wills,  |  325. 

False  swearing,  see  Terinry. 

Instmctions  as  to  credibility  of  testimony  of 
accused,  see  Criminal  Law,  %  786. 

Instructions  as  to  rules  of  evidence,  see  Crim- 
inal Tjaw,  i  779. 

Instructions  ignorin?,  see  Trisl,  S  253. 

Instructions  on  evidence  or  witnesses  as  inva- 
sion of  province  of  jury,  see  Trial,  S  Iftl. 

Motion  to  Btrike  out  evidence,  see  Criminal 
Law,  I  696;  Trial,  S  8f>. 

Newly  discovered  evidence  ground  for  new  trial, 
spe  Criminal  Law,  g§  938-941. 

OMf'Ctions  to  evidence,  see  Criminal  Law,  9 
«!)6. 

Objections  to  evidence  on  ground  of  insufficien- 

cv  of  plendinps,  see  Pleading,  j!  428. 
Offer  of  proof,  see  Criminal  Ijaw,  g  670. 
Qi'oBtiohs  of  fact  for  jury,  see  Trial,  {{  139- 

un. 

Rwpntion  at  trial,  sep  Criminal  Law,  670- 
a«n:  HomtHfV.  S  267:  Trial,  SS  .'S4-89. 

Verdict  or  findings  contrarv  to  evidence  ground 
for  new  trial,  see  New  Trial,  |  70. 

As  to  parUovler  faotM  or  i*nie$. 

See  Adverse  Possession,  {S  57,  85;  Deeds,  H 
106-211. 

Acknowledgment  of  written  instruments,  see 

AoknovrledKment,  S  62. 


Adoption  of  local  option  law,  see  Intoxicating 

lienors,  I  39. 
Agency,  see  Brokers,  f  8 ;  Principal  and  Agmu 

IS  21-23. 

Authority  of  afent,  see  Principal  and  Agent,  f 

122. 

Authority  of  corporate  officer  or  mgffit,  see 

Corporations,  |  432. 
Bar  of  statute  of  limitations,  aee  limStadonitf 

Acti<ma.  |  195. 
Cause  of  death,  see  Deadi,  1 
Community  or  separate  mogtxtj,  MS  Husband 

and  Wife,  |  262. 
Conrideration  of  bill  or  note,  see  Bills  and 

Motes.  S  51& 
Contributory  negligence,  see  N^lgence,  I  122. 
Contributory  negligence  (MT  servant  InJared,  mrt 

Master  and  Servant.  I  281. 
Execution  of  deed,  see  Deeds,  }  207. 
Fraud,  imposition  or  duress  affecting  certifi- 
cate o&acknowledgment  see  Acknowledgment 

8S  59.  62. 

Fraudulent  conveyance,  see  Fraudulent  Oonvey- 

ances,  fS  287-300. 
Gifts,  see  Gifts.  |  49. 

Good  faith  of  purchaser  of  land,  see  Vendor 

and  Purdiaser.  |  244. 
Incdmpetency  of  fellow  servant,  see  Master  and 

Servant,  S  279. 
Lobs  of  or  injury  to  goods  in  coorsfe  of  trans- 

portatioa,  see  Carriers,  fi  184,  186. 
N^ligence  of  fellov  servant,  iee  Master  and 

Servant,  f  279. 
Negligence  of  master  causing  Injury  to  servant 

see  Master  and  Servant,  M  270.  278. 
Offer  and  acceptance  of  contracts,  see  Cos- 
tracts,  I  28. 
Parties  to  contracts,  see  Contracts,  i  28. 
Ratification  of  act  of  agent,  see  Principal  and 

Agent  I  173. 
Service  of  process,  see  Process,  t  145. 
Testamentary  capaol^.  see  Wills.  |  55. 
Validity  of  contract,  see  Contracts.  |  90. 
Validity  of  contract  of  sale,  see  Sales,  i  US. 
Validity  of  deed,  see  Deeds,  ff  196.  203.  211. 

Ill  actions  by  or  agatntt  pariieular  t^tte*  of 
persons. 

See  Carriera,  H  134.  185,  228,  317.  3ia  346: 
Executors  and  AdntiniRtrators,  {  450:  Mam<>r 
and  Servant  H  265-281.  390:  Mnnicipal  Cor- 
porations, I  817;  Railroads,  f|  282,  a46-34»: 
Street  Railroads.  |  114. 

Insurance  companies,  see  Insurance,  U  817- 
819. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones;  |  60. 

In  particular  ctwl  actions  or  procetdinfa. 

See  Ejectment  It  93;  Garnishment  K  16Z-16«: 
Partition.  §  63;  Trespass  to  Try  Title,  |  3a 

Accounting  by  executor  or  administrator,  «^ 
Executors  and  Administrators.  {  506. 

Contempt  proceedings,  see  Contempt,  1  00. 

For  admeasurement  of  dower,  see  Dower.  I 
79. 

For  breach  of  contract  of  sale,  see  Sales,  i  .tSI. 
For  breach  of  contract  to  convey  land,  see  Ven- 
dor and  Purchaser,  |  329. 
For  breach  of  marriage  promise,  see  Breach  oC 

Marriage  Promise,  {  23. 
For  cansing  death,  see  Deatii.  H  58-.TA. 
For  delay  in  transportation  or  deitvery  of  live 

stock,  see  Carriers,  {  ^8. 
For   equitable   relief   against   Judgoienl^  see 

Judgment  I  461. 
For  failure      sheriff  to  return  ezecDtloo.  Si>>e 

Sherifib  and  Constables,  I  138L 
For  injonctlon,  see  Injunction,  I  12S. 
For  injuries  at  railroad  ezoanng^  see  Rail- 

roads.  H  S46-84S. 
For  injuries  by  serraBts,  aee  Ibster  and  Sen^ 

ant,  I  880. 

For  injuries  caused  by  electricity,  see  Electn^^ 
ity,  S  19. 
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For  iojaiies  from  detects  or  obstmctiona  In 
streeta,  see  Municipal  Corporatioos.  g  817. 

For  injuries  from  explosion,  see  Explosives, 
I  7, 

For  injuries  from  negligenoe,  see  Negligence, 
Si  m-134. 

For  injaries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegrapbs  and  TelephoDes,  }  66. 

For  injuries  to  licensees  or  trespaBBere  on  rail- 
road propertf,  see  Railroads,  J  282. 

For  injnriea  to  imssengen,  see  (Arriers,  H  817, 
318,  346. 

For  iojuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Ballroads,  S  114. 

For  injaries  to  servants,  see  Master  and  Serv- 
ant. H  265-281. 

For  libel  or  slander,  see  Libel  and  Slander,  | 
106. 

For  loss  of  or  injuries  to  goods  in  couxse  of 
transportation,  see  Carriers,  ||  134,.  IS^ 

IjocaI  option  election  contest,  see  Intoxicating 
LiQuon,  I  37. 

On  attadiment  bond,  see  Attadiment,  S  350. 

On  bills  or  notes,  see  Bills  and  Notes,  f|  505- 
518. 

On  insurance  poUdes,  see  Insnnnce,  H  817- 

S19. 

To  enforce  assessment  for  public  ImproTments, 

see  Municipal  Corporations,  |  568. 
To   enforce   mechanic's   lien,   see  Mechanics' 

Liens.  |  279. 
To  enforce  specific  performance,  see  Specific 

Performance,  H  121. 
To  enjoin  execution  on  replevin  bond,  see  Ez* 

ecution.  |  172. 
To  establish  claim  against  decedent's  estate, 

see  Executors  and  Administrators.  8  221. 
To  recover  price  paid  for  land,  sfee  Vendor  and 

Pnrchaser,  f  341. 
To  set  aside  transfer  In  fraud  of  creditors  or 

snbsequent  purrhSKers,  see  Fraudulent  Con- 

Terances,  H  287-300. 

In  criminal  proteciition$. 

See  Adultery,  $  14;  Assault  and  Battery.  |S 
83-92;  Criminal  Law,  |S  295,  304-5G8:  Dis- 
orderly House,  I  16;  Embezzlement,  |  44 ; 
False  Pretenses.  I  49;  Forgery,  §  44;  Gaming, 
f  98;  Homicide,  H  158-2.'}0:  Ijircpny,  gS  55- 
04;  Libel  and  Slander,  |  154;  Obscenity,  i 
16;  Rape,  H  S6-53. 

Application  for  new  trial,  see  Criminal  Law,  SS 
«S7,  958. 

For  establishing  lottery,  see  Lotteries,  8  20. 

For  presuming  to  solemnise  marriage  contrary 
to  law,  see  Marriage,  |  SO. 

"Violations  of  liquor  laws,  see  lutoxicatinc  Liq- 
uors, H  224r-^0. 

Review  and  procedure  thereon  <h  appeRafs 
eourta. 

Harmless  error  in  rulings  on,  see  Criminal 

Iaw.  SS  1160,  1170. 
Hanniess  error  in  rulings  on  In  prosecution 

for  homicide,  see  Homicide,  {  338. 
Incorporation  of  evidence  into  case  or  state- 
ment on  appeal,  see  Appeal  and  Error,  f  560. 
Matters  considered  in  determining  questions, 

see  Ajrpeal  and  Error,  |  837. 
NeceB8i&  of  bill  of  exceptions,  see  Criminal 

Law,  I  1090. 
Presumptions  as  to  admlsRibility  on  appeal  or 

writ  of  error,  see  Appeal  and  Enror,  i§  907, 

926. 

Review  as  dependent  on  record  on  appeal,  see 

Appeal  and  Error,  S  523. 
Review  of  rulings  as  dependent  on  prejudicial 
nature  of  error,  see  Appeal  and  Error,  SS 
1047-1056. 

Review  of  rulings  as  dependent  on  presenta- 
tion of  evidence  in  record,  see  Criminal  Law. 
fl  1120. 

Review  of  rulings  as  dependent  on  specification 
in  assianment  of  errors,  see  Appeal  and  Er- 
ror. 1  728. 


Review  of  mlhiga  dependent  on  taUw  of 
exoegUon  in  lower  court,  see  Criminal  Law, 

Review  of  rulings  on  as  dependent  on  record 
on  appeal  or  writ  of  error,  see  Criminal  Law, 
i  1090. 

Review  of  sufficiency  of  evidence,  see  Appeal 
and  Brror.  ||  694.  696,  9S7-1022;  OrlmTnal 
Law,  i  llBSl 

Z.  JUDICIAL  NOTIOIL 

In  criminal  prosecutions,  see  Criminal  Law,  { 
804. 

I  6.  The  court  takes  judicial  noti(»  of  the 
fact  that  locust  trees  do  not  make  desirable  or 
attractive  shade  trees.— Town  of  LaOrange  T. 
Overstreet  (Ky.)  169. 

8  11.  Courts  take  judicial  notice  of  matters 
of  public  history. — Shoboney  v.  Quincy,  O.  &  K. 
C.  R.  Co.  (Mo.)  1059. 

5 25.  A  petition  by  an  administrator  for  tbe 
e  of  land  to  pay  a  decedent's  debts  held  to 
show  that  tbe  land  was  situated  in  a  designat- 
ed Conner,  so  that  the  probate  oonrt  thereof  had 
jurisdiction  over  it.— Smith  v.  Black  QIo.)  1129. 

{  29.  Courts  take  judical  notice  of  public 
statutes.— Shoboney  v.  Quincy,  O.  ft  E.  O.  R. 

Co.  (Mo.)  1059. 

i  41.   The  appellate  court  will  take  jodicial 
notice  that  a  particular  judge  of  the  circuit 
court  within  its  jurisdiction  was  elected  for  a 
term  of  office  which  has  not  expired.— Fenn 
Reber  (Mo.  App.)  627. 

I  41.  Tbe  appellate  court  takes  judicial  no- 
tice as  to  what  judges  of  a  circuit  court  under 
its  jurisdiction  were  in  office,  but  not  as  to 
the  length  of  time  a  particular  judge  was  as* 
sicned  to  a  division  of  the  circuit  court,  nor 
which  judge  was  acting  in  a  particular  dlvl- 
sion.— Fenn  v.  Reber  (Mo.  App.)  627. 

I  45.  The  Supreme  Court  will  take  judicial 
notice  that  on  November  1,  1906,  a  general  elec- 
tion was  pending,  and  that  a  coroner  for  a 
county  must  have  theretofore  been  nominated  if 
at  all.— Diener  v.  Stat^Cbronlcle  Pub.  Co.  (Mo.> 
1143. 

n.  ntEstncPTioNg. 

In  criminal  prosecutions,  see  Criminal  Law,  | 

908. 

To  aid  oonstmctioB  of  statute,  see  Statutes,  | 

212. 

At  to  particular  facta  or  itauea. 
Bar  of  statute  of  limitations,  see  Limitation  of 

Actions,  S  195. 
Community  or  separate  property,  see  Husband 

and  Wife,  $  262. 
Constitutionality  of  statutes,  see  Constitutional 

I>aw.  8  48. 

Jurisdiction  of  courts,  see  Judgment,  S  495. 
Service  of  process,  see  Process,  §  145. 
Validity  of  enactment  of  statutes,  see  Statutes, 
8  61. 

In  particular  oivU  actiont  or  proceedinge. 

For  breach  of  contract  of  sale,  see  Sales.  8  381. 

For  injuries  at  railroad  crossings,  see  Ball- 
roads,  8  346. 

For  Injuries  from  negligence,  see  Negligence,  || 
121.  122. 

For  injuries  to  gervants,  see  Master  and  Serv- 
ant, li  265. 

For  loss  of  or  injuries  to  goods  In  course  of 
transportation,  see  Carriers,  8  185. 

8  63.  Tbe  presumption  is  that  one  signing  a 
note  is  of  sane  mind,  and  the  burden  of  proving 
the  contrai7  fs  on  the  party  aliefiing  it.— 
Barnes  v.  McCarthy  (Tei.  Civ.  App.)  STi. 

8  69.  Where  train  schedules  were  proven.  It 
Is  presumed,  in  absence  of  contrary  evidence, 
that  trains  were  operated  In  compliance  there- 
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with.— WesterD  TTnlon  Telegraph  Go.  v.  HarrU 
(Tex.  Civ.  App.)  876. 

I  71.  It  Is  presamed  that  a  train  arrived  at 
Its  nnul  time^Weatem  Union  Telegraph  Oo. 
McDavid  (Tex.)  116. 

I  83.  The  law  premmei  that  an  oflScer  hai 
performed  hla  oitBdal  duties.— IfoCanuv  t. 
Wright  (Alt.)  223. 

nz.  BUKDEH  or  PROOF. 

In  CTiminal  pronentioni,  see  Criminal  Law,  { 

328. 

A»  to  yarfiMlisr  faett  or  UnOM. 

See  Adverse  Possession,  |  85. 

Gontribntor^  neslieence  of  person  injnted  by 

electricity,  see  Electricity,  |  19. 
Fraud,  imposition  or  duress  affecting  certifi- 
cate of  acknowledgment,  see  Acknowledgment, 
f  69; 

Validity  of  deed,  see  Deeds,  f  196. 

In  particular  otvtl  actiona  or  prooooHnga. 

See  Trespass  to  Try  Title,  %  38. 

For  causing  death,  see  Death,  {  SS. 

For  injuries  caused  by  electricity,  see  Electric- 
ity, i  19. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  |  817. 

For  injuries  to  goods  in  coarse  of  truuporta* 
tion,  see  Carriers,  f  185. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, i  265. 

On  insurance  poUdes,  see  Insurance,  H  046) 
817. 

To  enforce  medianlc'a  Vima,  see  Mechaniei^ 
Uens,  I  279. 

f  91.  The  burden  of  proving  a  fact  is  on 
the  party  asserting  the  amrmanve  of  the  issne. 
—Bathe  V.  Metropolitan  Life  Ins.  Co.  (Mo. 

App.)  743. 

I  91.  One  having  the  afflrmatiTe  of  the  issue 
as  determined  bj  toe  pleadings  has  the  bnrden 
of  prool  and  it  never  shifts.- Baznaa  t.  Mc- 
Carthy CTex.  ClT.  ^p.)  85. 

ZV.  RELE VAMOY.  MATERIAXJTY.  AKD 
OraiPETENOT  IN  OEMEBAL. 

<A)  FMta  in  laan*  mad  R*l«T«ttt  to  banes. 

In  criminal  proaecutionB,  see  Criminal  Law, 
S  868. 

I  113.  While  a  single  sale  of  a  chattel  may 
not  make  a  maricet.  It  does  not  require  any 
great  number  to  give  market  value  to  similar 
chattels  in  a  specified  locality. — St.  Louis,  B.  & 
M.  By.  Co.  T.  Droddy  (Tex.  Civ.  App.)  916. 

(B)  mtm  Geatae. 

In  criminal  prosecutiotts,  see  &iminal  Law, 
I  868. 

I  123.  A  declaration  of  a  railroad  conductor 
A«M  not  admissible  as  a  oart  of  the  res  gestn. 
— Lemen  v.  Kansas  City  Southern  Ry.  Co.  (Mo. 
App.)  13. 

I  127.  In  an  action  for  injuries,  evidence 
that  plaintiff  complained  of  pain  after  the  in- 
iury  contemporaneous  with  the  declaration  was 
admisBihle.-^rinity  &  B.  V.  By.  Co,  t.  Carpen- 
ter (Tex.  CiT.  App.)  887. 

<0}  gSMltav  FMta  wmti  T>aM«etliiu> 
Other  offenses,  see  Criminal  Law,  H  369-374. 
(B)  CompcteMr* 

In  criminal  proaecntlons,  see  Criminal  Law, 

I  393. 

Of  impeaching  evidence,  see  Witnesses,  f  393. 


V.  BESTAHDSEOOHDABTEVIDEirCB. 

In  criminal  rarawcutiona,  see  Criminal  Law, 
1896. 

f  168.  In  an  action  by  a  delinquent  t&x- 

Kyer  to  recover  costs  alleged  to  have  been  il- 
jaily  exacted  upon  payment  of  die  tazea,  pa- 
rol testimony  as  to  the  amount  of  ooatspaid  to 
the  oolbetor  ia  admlaslble.— Typw  ft  Knndaon 
T.  Tom  (Tex.  <Kt.  i^p.)  850. 

I  158.  Facts  shown  by  the  records  In  the  of- 
fice of  the  Secretary  of  State  cannot  be  proved 
by  that  officer's  deposition.— Smith  v.  Bricgs- 
Weaver  Machinery  Co.  (Tex.  Civ.  App.)  951: 

f  171.  Secondary  evidence  of  the  contents 
of  a  telegram  held  admissible,  without  ezcnsing 
failure  to  procure  the  original  telwram.— Dal- 
hart  Real  Sistate  Agency  v.  La  Haater  (T^ 
CiT.  App.)  860. 

TX.  DEBCOHSTBATIVE  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  1 
401. 

I  192.  In  a  personal  injury  action  tt  was  not 
error  to  jwnnlt  plaintiff  to  exhibit  his  injuries 
to  the Jury.-<:hicago,  R.  I.  &  O.  Ry.  Co.  t.  De 
Bord  (Tex.  Civ.  App.)  845. 

VXX.  ADMIttlONS. 

(A)  iratBM^  Fovas,  Md  IneMmta  im  Om- 

eral. 

I  203.  There  is  no  exception  to  tiie  rule  al- 
lovring  admissions  of  a  party  to  a  suit  made 
against  his  Interest  to  go  in  against  blm.  In  tiie 
absence  of  an  express  statute  forbtdding  ft.— 
Forrister  t.  Sullivan  (Mo.)  722. 

(D)  By  Acents  or  Otliev  BepreMmtatl'VM. 

I  243.  An  admission  of  an  agent  held  to  bind 
the  prindpel  only  when  it  fs  made  during  the 
contmuance  of  the  agency  In  regard  to  the  trans- 
action then  depending.— Lemen  v.  Kansas  Citr 
Southern  Ry.  Co.  (Mo.  App.)  13. 

8  243.  A  report  by  a  conductor  to  a  station 
agent  for  a  fire  set  by  his  train  Jkeld  admissible 
in  evidence  as  In  the  nature  of  an  admisrimi. — 
Lemen  v.  Kansas  City  Southern  Ry.  Co.  (Mo. 
App.)  13. 

I  244.  The  declarations  of  a  general  manager 
of  a  corporation  coDceraing  Its  business  are  ad- 
minible  in  evidence.— Booker-Jones  Oil  Co.  v. 
National  Refining  Co.  (Tex.  Civ.  App.)  815. 

<B)  Pro»f  ma  BflMt. 

t  268.  Before  a  declaration  of  an  agent  it 
admitted  in  evidence.  It  must  be  shown  that 

such  a  declaration  was  within  the  scope  of  the 
agent's  authority.— Booker-Jones  Oil  Co.  t.  Na- 
tional Refining  Co.  (Tex.  CIt.  App.)  815- 


(A)  Urn 


TXXX.  DEOIiAaATIOMS. 
Vmvm,  mmA  ImalAMts  ii 

AdmlssIbfUty  of  depositions  containing  self-sen^ 
Ing  declarations,  see  Depositions,  f  lOL 

^    IX  XBABSAT. 

S  817.  The  sUtements  of  wltnenes  that  Aey 
understood  that  daimanf  s  mother  had  claunea 
the  land  are  incompetent.— Rockcastle  M*"<"g. 
Lumber  &  Oil  Co.  v.  Isaacs  (Ky.)  185. 

S  317.  In  an  action  to  set  aside  a  deed  as 
having  been  procured  througli  the  frandnlent 
representation,  evidence  of  tdmissioas  by  plain- 
tiS's  agent  iield  InadmlBsible ;  no  facts  having 
been  shown  to  make  statements  by  plaintiff's 
agent  admissltde  against  him.— Peteia  t.  Scnnas 
(Tex.  Civ.  App.)  956. 
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z.  DooumnraAXT  bvidehcb. 

In  crtnfawl  ^oMCntton^  lee  Grimtiul  Law,  | 

«a 

<A)  PaMI«        oaolid  A«te.  Pmm«<Ibs«, 
R«OMrd».  OwiUmtea. 

S  888.  In  an  action  hy  a  delinquent  taxpayer 
to  recover  certain  coBti  exacted  apon  parmeot 
of  the  taxes,  certain  evidence  fceW  admieeible. — 
Typer  ft  Knadaon  v.  Tom  {Tex.  Civ.  App.)  850. 

f  SS4.  In  aa  actioa  to  recover  costs  exactMl 
npon  pa;rinent  of  delinquent  taxes,  certain  evl- 
denoe  held  admissible  under  Sayles'  Ann.  GIt. 
8t  18»7.  arts.  2308,  2310.— Trpei  *  Knudson 
T.  Tom  (Tex.  Glv.  App.)  850. 


(B)  ■zeavUflMMou. 

CerUalsi 


Trwumitftat' 


!  S41.  A  sworn  cop;  of  tfae  records  in  the  of- 
fice of  the  Secretary  of  State,  showing  a  forfei- 
ture of  the  franchise  of  a  corporation,  is  suffi- 
cient to  move  the  facts. — Smith  v.  Brins-Weav- 
«r  Machinery  Co.  {Tex.  CIt.  App.)  954 

CO  PMTMt*  Wvlttaas  «H<  Pa¥llemtl*na. 

In  criminal  uoKcntiona,  aee  Criminal  L&w,  S 
433. 

S  354.  In  an  action  to  enjoin  an  ezecntfon  on 
a  replevin  bonA,  executed  b;  the  president  of  ttie 

J'udnuent  debtor  corporation  who  also  conducted 
ta  business,  on  the  ground  that  the  jadsment 
and  replevin  bond  had  been  aatlsfied,  uie  ooolu 
of  the  president  and  the  corporation  tending  to 
show  that  fact  by  original  entries  made  by  one 
who  testified  as  to  their  correctness,  were  admis- 
sible In  evidence. — W.  W.  Woodmlf  Hardware 
Co.  T.  Wender  Blue  Oem  Coal  Co.  (Ky.)  401. 

<D)  PMdiMtlfm,  AatfcemUsiUlOB,  wd  Bf- 
f*at. 

Compelling  prodoction      wltneas,  see  Witness- 
es, |  16. 

XI.  PAROL  OB  EXTRINSIC  EVI- 
DENCE AFFEOTINO  WBITINOS. 

<A)  Con4v«dletlBV,  Varylnv,  or  Addiny  to 
Terau  of  Written  Inatmmenti 

I  423.  Where  a  deed  of  trust  provided  for 
compound  interest,  tliat  complainant,  one  of 
the  Bubscribers,  nnderstood  and  intended  it  to 
secure  notes  according  to  tlieir  tenor,  aa  bear- 
ing simple  interest,  ketd  inadmlssible^Irion  v. 
Ycil  (l^x.  Civ.  App.)  69. 

(B)  Xavalldatlac  Written  Inetrnment. 

1  434.  Where  a  contract  Is  claimed  to  be 
void  because  of  a  fraud,  either  party  may  ad- 
duce evidence  to  ahow  the  existence  or  nonexist- 
ence of  fraud.— Groclutt  &  Sous  v.  Anselin  (Tex. 
■Civ.  App.)  99. 

(D)  Con*tnetl«n  or  Applleatlon  of  Lnn- 
mm*  or  Written  Inetrmmont. 

S  448.  Where  a  written  contract  is  ambigu- 
-ous,  parol  evidence  is  admissible  to  show  the 
^j^reement  of  the  parties.— Sch  wan  to  wshy  v. 
Uykowsky  (Tex.  Qiv.  App.)  373,  377. 

g  450.  A  contract  for  sale  of  land  and  the 
-de^d  held  so  ambiguous  as  to  permit  evidence 
of  a  parol  agreement  for  a  snrvey  and  an  abate- 
ment of  the  price  for  shortage  in  quantity. — 
Schwantowaky  t.  Dykowsky  (Tex.  OIt.  App.) 
373,  377. 

g  451.  A  patent  ambiguity  in  a  deed  cannot 
.be  cured  by  parol  evidence.— Day  v.  Asher  (Ky.) 
1035. 

f 452.  An  ambiguity  in  a  deed  arising  by  pa- 
evldenoe  may  09  removed  by  parol^Itey  t. 
Anher  (Ky.)  1035. 


<B)  Showing  DlMfcavc*  ov  Portoraanee 
•<  OMlsatloa. 

I  465.  A  written  assintment  of  a  note  and 
deed  of  trust  securing  It  and  a  written  lease 
held  construed  aa  one  Instrument  containing 
all  prior  and  contem'poraneous  agreements,  so 
that  a  parol  agreement  cannot  l>e  shown,— 
Swofford  Bros.  I>ty  Oooda  Co.  t.  Bandolph 
(Mo.  App.)  256. 

XH.  OPINION  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  U 
4fil-4Ba 

(A)  Conelnslone    and    Opinions    of  Wlt<> 
neeeee  In  Genernl. 

I  471.  Certain  testimony  held  testimony  of 
fact,  and  not  wltBeas*  ooncluslon,  so  that  It  was 
properly  admitted.— Klncheloe  Irrigating  Co.  v. 
Hafan  Bms.  ft  Co.  dTex.  CIt.  Ah>  )  7& 

I  471.  Where  rice  collected  aa  rent  was  haul* 
ed  away  on  defendant's  wagons,  placed  in  its 
warehouse,  and  marked  by  defendant's  employes 
with  its  initials,  a  witness  knowing  such  fact 
could  testify  that  the  rice  was  delivered  to  de* 
fendant. — Kincheloe  Irrigating  Co.  t.  Hahn 
Bros,  ft  Co.  (Tex.  Civ.  App.)  78. 

I  471.  Evidence  that  plaintiff  suffered  more 
pain  at  the  birth  of  a  child  shortly  after  her 
Injury  than  at  the  birth  of  her  other  children 
was  not  objectionable  aa  the  witness'  eoncluslott. 
—Trinity  ft  B.  V.  By.  Co.  T.  Carpenter  (Tex. 
Civ.  App.)  887. 

I  471.  In  an  action  againat  a  telegraph  com- 
pany for  damages  from  delay  In  delivering  a 
telegram,  preventing  plaintiff  from  attending 
her  brother's  funeral,  plaintiff  was  held  proper- 
ly allowed  to  testify  as  to  the  time  the  train 
left  the  receiving  station  on  the  evening  she 
would  have  gone  home,  if  the  telegram  had  l>een 
promptly  delivered.— Weetem  Union  Telegraph 
Co.  V.  Harris  CTex.  Civ.  App.)  878. 

I  472.  Plaintiff  held  properly  allowed  to  tes- 
tify that  a  certain  person  represented  defendant 
in  executing  the  lease  for  breach  of  which  plain- 
tiff sued.— Kincheloe  Irrigating  Co.  v.  Bahn 
Bros,  ft  Co.  (Tex.  Civ.  App.)  78. 

I  474.  A  witness  held  snfficlentiy  quaUfied  to 
give  his  rainlMi  %b  to  whether  a  hotel  could  be 
rented.- Feteis  v.  Strauss  (Tex.  CSv.  App.)  956. 

(B)  Snbjeete  ot  Bzport  Teetlmony. 

S  506.  A  Itypotbetical  question  to  an  expert 
witness  was  improper  which  required  bis  opin- 
ion upon  the  exact  question,  which  was  for 
the  jury  to  determine.— De  Jfaet  v.  Fidelity 
Storage,  Packing  ft  Moving  Co.  (Mo.)  732. 

S  512.  Expert  knowledge  ts  not  necessary  to 
testify  whether  a  crop  of  rice  was  sufficiently 
watered  to  make  it  properly  grow. — Kincheloe 
Irrigating  Go.  v.  Hahn  Bros,  ft  Go.  (Tex.  Civ. 

App.)  7a 

I  514.  In  ,an  action  agiUnst  a  railway  com- 
pany for  wrongful  death,  where  the  effect  of  a 
hand  car  in  wrecking  a  train  came  in  issue,  evi- 
dence by  an  experienced  eDciueer  held  not  to  be 
speculative.— Gulf,  G.  ft  S.  P.  By.  Co.  v.  Brooks 
(Tex.  Civ.  App.)  95. 

(C)  Competener  of  Bxperta. 

S  536.  One  who  had  cultivated  rice  for  three 
years,  and  stated  that  he  knew  a  good  rice  crop 
from  a  poor  one,  was  qualified  to  testify  that 
certain  und  would  have  yielded  a  certain  num- 
ber of  bags  an  acre  had  It  been  properly  wa- 
tered.—Kincheloe  Irrigating  Co.  r.  Hahn  Bros, 
ft  Go.  (Tex.  Civ.  App.)  78. 

I  544.  A  physician  held  qualified  to  testify 
as  an  expert  as  to  the  cause  of  a  death.- De 
Maet  T.  Fidelity  Storage,  Packing  ft  Moving 
Co.  (Mo.)  732.  ^ 
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I  545.  It  may  be  piesnmed  that  an  employe 
of  defendant  irngation  company  in  charge  of 
the  distribution  of  water  for  irrigation  had 
sufficient  knowledge  to  know  whether  rice  land 
was  obtaining  sufficient  water,  and  defendant 
should  not  attack  hia  con(t>etenc7  to  so  testify. 
— Kincheloe  Irrigating  Co.  t.  Habn  Bzoe.  & 
Go.  (lex.  av.  Ajfp.)  78. 

(P)  KMmet  of  OplmloB  B>Tia«n«e, 

{  574.  Plaintiff's  testimony  that  be  had  never 
measared  a  wire,  but  that  he  guessed  that  it 
was  25  feet,  is  not  sufficient  to  prevail  over 
testimony  of  others  to  actual  measurement  show- 
ing 77%  feet.— Mann  t.  Phoenix  Brick  &  Con- 
atmction  Co.  (Mo.  App.)  19. 

Xm.  EVIDENOE  AT  FORMER  TRIA£ 
OB  IK  OTHER  PROOEEDINO. 

{  678.  In  a  suit  by  a  trustee  in  bankruptcy 
to  set  aside  a  conveyance  by  the  bankrupt  on 
the  ground  that  it  was  fraudulent  against  his 
creditors,  ex  parte  testimony  of  the  bankrupt 
taken  before  a  referee  in  bankruptcy  was  inad- 
missible as  against  the  grantee.— Stone  v.  Stitt 
(Tex.  Civ.  App.)  862. 

XIV.  WEIGHT  AKD  8UFFIGIEN0T. 

Glrcutpstantial  evidence  of  negUcence,  see  Heg- 

ligence,  {  184. 
Credibility,  impeachment,  contradiction,  and 

corroboration  of  witnesses,  see  Witnesses,  §{ 

831%-396. 

In  criminal  prosecutions,  see  Criminal  Law,  S| 

381,  556. 

Instmctioos  as  to  weijght  and  sufflclency,  see 
Criminal  Law.  §|  763,  764. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence, see  Trial,  S  194. 

Soestiona  for  jury,  see  Trial,  i|  13&-143. 
evtew  as  dependent  on  presentation  of  ques- 
tion in  record,  see  Appeal  and  Error,  H  604, 
696. 

Scope  and  extent  of  review,  see  Appeal  and  Er- 
ror. H  087-1022. 

Verdict  contraiy  to  evidence  ground  for  new 
trial,  see  New  Trial,  |  7a 

At  io  particular  faet»  or  Uave*. 
See  Adverse  Possession, .  |{  57,  85;  Deeds,  H 

207-211. 

Agency,  see  Principal  and  Agent,  S  23. 

Agreement  to  pay  insurance  premiums  on  pol- 
icy taken  by  creditor  on  life  of  debtor,  see 
Money  Paid,  }  9. 

Cause  of  death,  see  Death,  |  76. 

Consideration  of  biU  or  note,  see  Bills  and 
Notes,  8  518. 

Contributory  negligence  of  passenger,  see  Car- 
riers S  346. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  S  281. 

Execution  of  deed,  aee  Deeds,  |  207. 

Fraudh  imposition  or  duress  affecting  certifi- 
cate of  acknowledgment,  see  Acknowledgment, 
{  62. 

Fraudulent  conv«rance,  see  Fraudulent  Convey- 

ancea,  fi§  208-^800. 
Gifts,  see  Gifts,  $  49. 

Good  faith  of  purchaser  of  land,  see  Voidor 
and  Purchaser,  §  244. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant.  8  279. 

Loss  of  or  injury  to  goods  in  coarse  of  trans- 
portation, aee  Carriers,  g  134. 

Negligence  of  fellow  servant,  see  Master  and 
Servant,  8  270. 

Negligeoce  of  master  causing  injui?  to  serv- 
ants, see  Master  and  Servant,  §  278. 

Testamentary  capacity,  see  Wills,  8  55. 

Validity  of  deed,  see  Deeds,  8  211. 

In  particular  civil  actiom  or  prooeedingt. 
See  Breach  of  Marriage  Promise,  |  28;  Eject- 
ment, 8  93;  Garnishment,  |   164;  Money 
Paid.  8  9. 


.\gainat  execntor,  see  Exeeatois  and  Adminis- 
trators, 8  450. 

For  admeasurement  of  dower,  see  Dower,  } 
79. 

For  causing  death,  see  Death,  }  76. 

For  injunction,  see  Injoiiction,  t  128. 

For  injuries  at  railroad  crossings,  aee  Rail- 
roads, 8  348. 

For  injiuies  from  negligence,  see  NegUgence.  I 
134, 

For  injuries  to  licensees  or  trespassers  on  rail- 
road property,  see  Railroads,  8  282. 
For  'injuries  to  passengers,  see  Carriers,  |{ 

318,  346. 

For  injuries  to  persons  on  or  near  itreet  tail- 
road  tracks,  see  Street  Railroads,  |  114. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, 8J  276-281,  330. 

For  loss  of  or  injnnr  to  goods  in  course  of 
transportation,  see  Carriers,  f8  IM.  ]S5. 

On  bills  or  notes,  see  Bills  and  Notes.  9  MX. 

On  insaranoe  polidesy  see  Insnrance,  Si  ^>6-\ 
819. 

To  enforce  specific  performance,  see  Specific 

Performance,  8  121. 
To  establish  claim  against  decedent's  estate,  set 

Executors  and  Administrators,  8  221. 
To  set  aside  transfer  in  fraud  of  creditor*  or 

anbsegnent  purchasers,  see  Frandnloit  Con- 

Teyances,  81  29a-fl0a 

8  694.  A  jury  may  not  disregard  the  undis- 
puted testimony  in  the  case.—AUeghNij 
provement  Co.  v.  Weir  (Ark.)  462. 

EXAMINATION. 

Of  witnesses,  see  Witnesses.  |  244^ 

EXAMINERS. 

Of  title,  see  Abstracts  of  Title,  |  3. 

EXCEPTIONS. 

In  statute,  burden  of  proof  of  negativing'  mat- 
ters excepted,  sec  Criminal  Law,  8  329. 

In  statutes,  see  Statutes,  8  228. 

In  statutes,-  allegations  in  indictment  or  infoi^ 
mation,  see  Indictment  and  Infomutioii,  8 

tn  eontraett  and  conoryetioea. 
Riskft  and  caoses  of  loss  excepted  in  bmraDce 
policy,  see  Insurance,  88  456-467. 

In  judicial  proceedi»g». 
Bill  of  exceptions  in  general,  see  Elxceptions, 

Bill  of. 

Necessity  and  snffldency  for  purpose  of  reri<>w 
in  civil  cases,  see  Appeal  and  Bkiror,  H  273, 

305. 

Necessity  and  snfiScient^  for  purj^oae  of  review 
in  criminal  cases,  see  Crlmlzial  Law,  H  lV'>i, 
1055. 

To  pleadings,  see  Pleading,  |  228. 
To  pleadings,  review  of  decisions,  see  Appeal 
and  Error.  8  1040. 

EXCEPTIONS.  BILL  OF. 

In  criminal  cases,  see  Criminal  Law,  U  1000- 
1094. 

Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  8  547. 
Necessity  that  making  and  filing  appear  of  rpc- 
ord  on  appeal,  see  Appeal  and  JSrror,  |  511. 

I.  NATUBE,   FOROLAKD  OOMTIUII'S 
IN  GENERAIh 

f  1.  The  object  and  purpose  of  a  bill  of  m- 
ceptiona  is  to  make  that  a  matter  of  rec<>r) 
which  otherwise  wonld  not  be  Whi— Fenn  t.  Ki- 
ber  (Mo.  App.)  627. 

8  22.  Where  a  transcript  te  made  a  part  of 
the  bill  of  exceptions  by  reference,  and  has  bera 
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vlien  the  bill  of  exceptloiu  was  filed,  it  will  be 
regarded  as  a  part  of  the  record,  nnder  Ky.  St. 
h  4639,  4644  (RnaseU's  St  H  3U0,  3115).— 
Board  of  Education  of  Mercer  County  t.  Ban- 
kla  (Ky.)  1026. 

n.  8ETTI.EBCENT,  SIOKIira,  AND 

In  criminal  casea,  see  Orimbial  Law,  {  lOOS. 
Review  of  discretion  of  conit,  see  An»e«l  and 
Error,  {  966. 

I  32.  Under  Rev.  St.  1909.  S!  4149,  4152. 
relating  to  the  courts  of  the  Eighth  circuit,  and 
section  2032,  relating  to  the  signing  of  a  bill  of 
«xceptlona  by  a  jnage  aucceeding  or  acting  In 
place  of  the  judge  who  tried  the  case,  held, 
that  a  bill  of  exceptions  was  iiigned  by  the 
proper  judge.— Fenn  t.  Reber  (Mo.  App.)  627. 

f  40.  Under  the  provlrions  of  Rev.  St.  1909, 
{  2029,  which  provioee  for  an  extension  of  time 
of  filing  a  bill  of  ezcepdona.  an  order  granting 
an  extenuon  for  filing  a  bill  of  exceptions  be- 
yond the  beginning  of  the  next  term  held  valid.— 
Welch  T.  ^uisai  Ckty  Midland  Coal  ft  Mining 
Co.  (Mo.  Apfi,)  49. 

$  53.  The  appellate  court  has  control  by 
mandamus  to  compel  the  judge  of  a  court  below 
to  act  on  a  bill  oi  exceptions,  although  It  can- 
not ear  how  he  shall  act.— Fenn  r.  Heber  (Mo. 
App.)  627. 

S  54.  dv.  Code  Prac.  |  837,  anbd.  S,  antbor- 
ixea  the  signing  of  a  bystander'a  bill  of  excep- 
tions, where  the  jndge  who  presided  at  the  tn- 
al.  and  overruled  a  motion  for  a  new  trial,  died 
before  the  bill  was  settled  and  filed.— Board  of 
Eldocation  of  Mercer  Coantj  t.  Bankin  (Ky.) 
1026. 

EXCESSIVE  DAMAGES. 

See  Damages,  i  132. 

For  ejection  of  passenger,  see  Carriers,  %  882. 
For  wrongful  death,  see  Death,  fi  99. 

EXCHANGE  OF  PROPERTY. 

f  3.  Id  a  salt  to  cancel  a  deed,  evidence  by 
defendant  that  in  the  contract  whereby  he  ob- 
tained the  deed,  plaintiff  made  false  representa- 
tions as  to  the  character  of  the  land  covered  by 
it  held  properly  excluded,  where  defendant  had 
gone  upon  the  land  before  the  contract  was 
made.— Peters  v.  Strauss  (Tex.  Civ.  App.)  906. 

EXCISE 

Regulation  of  traffic  In  Intoxicating  liquors,  see 
Intoxicating  liquors. 

EXCLAMATIONS. 

As  part  of  res  gestce,  see  Evidence,  1  127. 

EXCUSABLE  HOMICIDE. 

8ee  Homicide,  88  105-122,  300,  SOL 

EXCUSE. 

For.  nonperformance  or  defects  in  performance 
of  contracts  in  general,  see  Contracts,  8  303. 

EXECUTION. 

See  Attachment;  Garnishment;  Judicial  Sales. 

Kxemptiona,  see  Homestead. 

In  action  by  or  against  stockholders,  see  Gor- 

porations,  8  259. 
Of  contracts,  see  Contracts,  8  40. 


r  HATVBE  AWP  EMEHTIAM  IN 
OBmSRAL. 

8  8.  A  judgment  against  a  nonresident  ren- 
dered on  service  by  pobllcatlon  «ily  being  "vdA 
for  want  of  jurisdiction  over  the  defendant  an 
execution  sale  thereunder  passed  no  titla.— 
Horst  V.  Lightfoot  (Tex.)  761. 

rV.  USH,  XiSVT  Oft  BXTEKT.  AHD 
CVSTODT  OF  PBOPEBTT. 

8  121.  A  party  cansliu  an  execution  to  Issue 
in  his  favor  may  control  the  acts  of  the  officer 
thereunder  as  of  right— Bnmslde  Pendleton 

(Arfc.)  221.  I 

V.  BTATVQirASHIlfO.VAOATnrO.  AND 
BELIEF  AGAINST  EZEOUTIGN. 

Competency  of  wife  as  witness  In  suit  to  en- 
join execution,  see  Witnesses,  |8  52.  66. 

Documentary  evidence  in  action  to  enjoin  exe- 
cution, see  Evidence,  |  354. 

i  171.  Plaintiff  was  entitled  to  enjoin  a 
sale  under  an  execution  on  a  replevin  bond,  if 
the  judgment  and  bond  bad  been  aatlsfied, 
whether  it  was  insolvent  or  not— W.  W. 
Woodruff  Hardware  CSo.  t.  Wendw  Bine  Gem 
Coal  Co.  (Ky.)  40L 

I  171.  Injunction  does  not  He  to  restrain, 
a  sale  under  an  execution  on  the  groand  of  er- 
rors in  the  rendition  ot  the  judgment  but  the 
remedy  Is  by  appeal.— Denson  v.  Taylor  (Tex. 

Civ.  App.)  811. 

8  171.  Under  Rev.  St.  1805,  art.  2841,  a 
surety  Acid  not  entitled  to  an  injunction  re* 
straining  a  sale  of  his  property  under  an  exe- 
cution, unless  he  shows  that  the  principal  has 
sufficient  property  in  the  county  to  satisfy  the 
^dgment— Denson  t.  Taylor  (Tex.  dv.  App.) 

8  172.  Petition,  In  an  action  to  enjoin  an 
execution  on  a  replevin  bond,  held  to  allege, 
in  effect  that  plaintiff  had  property  which 
might  be  sold  under  the  execution.— W.  W. 
Woodruff  Hardware  Co.  v.  Wender  Blue  Gem 
Coal  Co.  (Ky.)  401. 

8  172.  In  an  action  to  enjoin  an  execution 
on  a  replevin  bond,  given  by  an  execution  debtor 
for  property  levied  on  under  an  execution,  which 
bond  was  assigned  to  defendant  evidence  held 
to  sustain  a  finding  that  the  judgment  and  bond 
had  been  satisfied  oy  giving  the  assignee  credit 
therefor  on  bis  debt  to  the  judgment  debtor. — 
W.  W.  Woodruff  Hardware  Co.  t.  Wender  Blue 
Gem  Coal  Co.  (Ky.)  401. 

vn.  SAu 

As  bar  of  dower,  see  Dower,  8  48. 

<A)  Mmnner.  Condnet.  Tftltdtty,  mmi  Cm- 
armlnsr  ov  VMatlms. 

8  228.  A  county  judge,  being  a  member  of 
the  commissioners'  court,  could  not  by  purchas- 
ing land  sold  at  a  shenfTs  sale  nnder  a  judg- 
ment in  favor  of  the  county  at  his  instance  ac- 
quire title  thereto  as  against  the  county.— Felts 
V.  Bell  County  (Tex.)  123. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Wills. 

Authority  to  foreclose  trust  deed,  see  Mort- 
gages, §  341. 

Subrof^tion  to  rights  under  judgment  In  favor 
of  estate,  see  Subrogation,  fi  19. 

Testamentary  trustees,  see  Trusts. 

Tef^timony  as  to  trausactions  with  persons  sub- 
seiiuently  deceased,  see  Witnesses;  88  189- 
178. 
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m.  AMBT%  AmUXSAIo  AMD  IN- 
VEHTO&T. 

S  89.  Under  tb«  statute  the  real  Estate  of  a 
decedent  deBcends  to  hlu  heirs,  and  the  probate 
court  has  no  jurisdiction  over  it  except  to  lease 
or  sell  it  to  pay  ddits^r-Smldi  t.  Black  (Ma) 
1128. 

XV.  OOXXBOTIOH  AKD  MAMAOEIEEIfT 

OF  estate; 

Matters  concluded  by  judcment,  see  Judgment, 
I  733. 

<A)  la  CtoaeMl. 

S  110.  An  executor  paying  taxes  in  his  prl- 
TEte  capacity  on  notes  actually  belonging  to 
the  estate  Aew  entitled  to  an  allowance  thero- 
for.—KeUey  t.  Kelley's  Ex'r  (Ky.)  1031. 

(B)  Real  Propcrtr  and  latareita  Therein, 

i  150.  The  appointment  of  a  receiver  of  a 
decedent's  estate  to  rent  the  land  pending  ad- 
ministmtion  held  to  be  proper.— Clay  t.  An- 
derson (Ky.)  1039, 

V.  AXXOWAHCES  TO  SUUViVllfa 
WIFE,  HUSBAITD,  OR 
OHILDBEN. 

I  17S.  Where  it  appeared  that  decedent  own- 
ed two  mansion  houses,  and  the  one  In  which 
he  resided  at  the  time  of  his  death  was  so  dilap- 
idated as  to  be  uninhabitable,  it  was  proper  for 
the  court  to  allow  the  widow  to  take  for  tlie 
time  being  the  other  house,  which  was  habit- 
abler-Glay  t.  Anderson  (Ky.)  1039. 

▼I.  AIXOWAVOE  ASD  PATKEirT  OF 
OXAJBO. 

(A)  Uabllltles  of  Estate. 

I  221.  In  an  action  to  establish  a  claim 
against  an  estate,  evidence  held  to  sustain  a 
verdict  for  defendant.— Pierce  Loan  Co.  t.  Kil- 
Uan  (Mo.  App.)  280. 

{  221.  In  an  acUon  against  an  estate  to  re- 
cover for  Jewelry  inrchased  by  decedent,  certain 
testimony  held  not  relevant— Pierce  I>aan  Co. 
T.  KiUian  (Mo.  App.)  280. 

(O)  IMspvt*d  ClalMu 

I  2C6.  Plaintiff  not  having  complied  with 
Rev.  St.  1909,  I  194,  reauiring  tbe  filing  of  the 
contract  on  whldi  hie  claim  te  based,  nor  even 
showed  that  it  was  in  writing,  held  not  enti- 
tled to  urge  on  appeal  that  defendant  not  hav- 
ing denied  the  execution  under  oath,  as  requir- 
ed by  section  1965,  could  not  contest  it  at  the 
trial.— Fentt  t.  Beber  (Mo.  App.)  027. 

Vn.  DIBTKIBTITIOK  OF  ESTATE. 

Partition  of  property  of  estate,  see  Partition. 

Tin.  SALES  AND  COlfTEYANGES  UN- 
DER ORDER  OF  COURT. 

<A>  When  AmthoviB««. 

I  S2S.  Unpaid  creditors  of  a  decedent  held 
entitled  to  resort  to  a  sale  of  real  estate  to  pay 
debts  under  Wagner's  SL  c  2,  art  i,  i  10.— 
BUclnnsderfer  t.  Hansa  (Mo.)  678. 

(B)  ApplleaHoa  aa«  Order. 

S  836.  The  filing  in  the  probate  court  of  a 
petition  by  an  administrator  for  the  sale  of 
real  estate  to  pay  decedent's  debts  held  to  give 
the  court  Jnrisaiction  over  tho  real  estate,  which 
Is  not  defeated  1^  fidlure  to  convly  with  thu 
statute  as  to  filing  certain  other  documeota.— 
fimlth  T.  Black  (Mo.)  1129. 

t  337.  Under  Wagner's  St.  c.  2.  art.  3, 1  2S. 
a  publication  of  a  notice  of  an  application  for 
an  order  for  the  sale  of  a  decedent  a  real  estate 


to  pay  debts  heU  suffident  as  against  eonateral 

attacL— Blickensderfer  v.  Hanoa  (Mo.)  678. 

I  3^.  The  deciston  of  the  probate  court 
finding  facts  justifying  an  order  for  tbe  sale 
of  real  estate  of  a  decedent  to  pay  debu  held 
not  subject  to  collatenl  attacfc.— BUchsMderfer 
y.  Hanna  (Bfo.)  678. 

I  349.  Heirs  and  lemtees  hOd  required  to- 
appeal  from  an  order  oirectins  a  sale  of  real 
estate  to  pay  debts,  Instead  of  coUatermUy  at- 
tacking the  order  on  the  ground  of  the  snffi- 
cleocy  ni  the  personalty  to  pay  debts.— Blicfc- 
ensderfer  t.  Hanna  (Mo.)  678. 

(0>  Sale. 

I  360.  An  administrator  making  a  sale  of 
real  estate  to  pay  decedent's  debts  punoant  to 
an  order  of  the  probate  court  directing  a  sale  la 
an  ofiicer  or  agent  of  the  court  when  ""^pfc^ng  the 
sale.—Blickensderfer  v.  Hanna  (Mo.)  678. 

i  375.  Tbe  probate  court  directing  a  private 
sale  of  real  estate  to  pay  debts  has  juriadiccioa 
to  confirm  a  public  sale,  and  its  judgBaMSt  of 
confirmation  is  not  subject  to  collateral  attack. 
— Blictensderfer  r.  Hanna  (Mo.)  678. 

8  375.  A  confirmation  by  the  probate  oonrt 
of  sale  of  real  estate  to  pa;r  decedent's  debts 
held  to  cure  prior  Irregulanties,  provided  it  ob- 
tained jurisdiction  of  the  subject-matter  and  tbe 
parties.— Blickensderfer  v.  Hanna  (Mo.)  678. 

{  383.  A  judgment  of  the  probate  court  af- 
firming an  administrator's  sale  to  pay  debts 
held  not  void  because  tbe  administrator  Tiolat- 
ed  Rev.  St  1879.  i  160.  and  it  could  not  be 
collaterally  attacked.— Smith  t.  Black  (Mo.) 
1128. 

X.  ACTIONS. 

Effect  of  death  and  administration  in  general, 

see  Limitation  of  Actions,  {  82. 
Right  to  sue  for  caasing  death  of  decedent,  see 

Death,  8  31. 
Subrogation  of  administrator  to  rights  under 

^ud^ent  in  favor  of  estate,  see  Subrogation, 

I  450.  In  an  action  by  a  wife's  admlnistrs- 
tor  against  the  husband's  executor,  evidMce 
held  to  sustain  a  finding  that  the  hnsbai^  snd 
wife  agreed  that  tbe  survivor  of  them  should 
have  the  interest  on  a  certain  note  payable  to 
both,  uDtil  his  or  her  death,  when  it  or  its  pro- 
ceeds should  go  to  the  win's  danghter.-— Ryan 
7.  Ford  (Mo.  App.)  61(K 

ZX.  AOCOVNTINO  AXD  SEmbEMENT. 

(D)  Compenaatl«a. 

Cionclnsivenesa  of  jodgmeot  as  to  right  to  com- 
missions,  see  Judgment,  }  713. 

8  4&i.  An  executor  Aeld  not  deprived  by  his 
conduct  of  his  right  to  compenaatioQ. — Kellvy 
T.  Kelly's  Ex'r  (Kj.)  1031. 

I  490.  An  executor  collecting  from  makn-  of 
notes  on  which  he  himself  wss  surety,  sml 
properly  accounting  for  the  proceeds,  la  entitled 
to  commissions  on  tbe  amount  eollected.->-Sel- 
ley  T.  Kelley's  Ex'r  (Ky.)  1061. 

(B)  flta«as,  Settllac.  0»ealav»  mmm 

view.  . 

8  506.  A  party  objecting  to  an  allowance  to 
an  executor  as  compensation  on  the  ground  tlut 
he  has  been  sllowed  compensatlos  for  the  aam« 
services  must  show  that  fact  &nd,  la  tbe  ab- 
sence of  such  a  showing,  it  will  be  aisramed 
that  the  allowances  were  not  dnpUcatsd.- K*}> 
ley  T.  Kelley's  Ex'r  (Ky.)  1081. 

I  010.  A  judgment  in  an  action  by  an  admla- 
Istrator  against  tlie  estate  to  have  his  accoant* 
allowed  must  be  affirmed  on  appeal  when  the 
record  does  not  show  which  items  in  plalatif't 
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accooot  wen  allowed  ud  wUch  wen  njeetid. 
—Smith  T.  BrinUey  (Mo.  An>0  301. 

EXECUTORY  CONTRACTS. 

In  ffniexal,  see  Oontnctt. 

EXEMPTIONS. 

See  Homeatead. 

Allowance  to  earri'vlng  wife,  husband,  or  chll- 

dreo  from  estate  of  decedent,  see  Bxecutore 

and  Adminlstratora,  f  175. 
Fmn  aaaeaement  for  pabUc  Inprorementi^  see 

Mnnlcipal  CorporationB,  }  484. 
From  liabilitT  for  lose  ot  or  Injur  to  gooda, 

aee  Carriere.  |  164. 
Txtm  liability  for  lose  of  or  iajiuy  to  Uto 

etock,  Bee  Carriers,  $  218. 

EXHIBITS. 

Attacked  to  pleading  lea  Fleadlnft  |  8ia 

EX  PARTE  PROCEEDINGS. 

Habeai  eoipu^  ne  Habeas  Oorpo^ 

EXPENDITURES. 

By  ezeentor  or  administrator,  ses  Exscotors 
sad  Admlnlstraton,  I  110. 

EXPERT  TESTIMONY. 

See  ETldenee.  ||  S0IW4, 

EXPLOSIVES. 

Liability  of  master  for  injniies  to  servant,  see 
Master  and  Serrant,  H  187,  154,  265. 

i  7.  In  an  action  for  ininry  to  property  near 
a  railroad  yard  by  explosion  of  a  car  of  dyna- 
mite therein,  held,  that  the  care  that  the  rail- 
road's employes  mast  exercise  in  the  operation 
<Mt  ears,  so  far  as  the  pnbUc  is  concerned,  Is 
deteminaltle  by  piiDcfpleB  of  law,  and  not  by 
sncb  company's  roles  for  employes  handling 
dynamite  cars,  or  the  mles  of  the  company 
which  maaufactared  the  dynamite^-SonUiem 
By.  Co.  T.  Stewart  (Ky.)  43o. 

EXPROPRIATION. 

See  Eminent  Domain. 

EXPULSION. 

Of  members  of  mntaal  benefit  Insurance  asso- 
ciations,  see  iDsarance,  H  751-755. 

EXTENSION. 

Of  time  for  payment  of  debts  secured  by  mort- 
gage on  separate  property  of  wife,  see  Hus- 
band and  Wife,  |i  1^  171. 
Of  time  for  payment  or  other  performance  as 
discharge  OX  soi^,  see  Principal  and  Surety, 


I  105. 
Of 


_  time  for  presestotlon,  allowance,  and  flliBs 
of  bill  of  exceptions,  see  Bzceptioas,  Bill 

I  4a 

Of  tfms  In  Indldal  proceedings  In  general,  re* 
Tlew  ot  ducretlMi,  see  Appeal  and  Error,  | 
9561 

EXTRINSIC  EVIDENCE. 

In  general,  see  Evidence,  |i  423-465. 


FACT. 

Eridence  of  matters  of  fact  or  condnsions,  ses 

Brldenoe,  |  471. 
Judicial  notice  of  facts,  see  Evidence.  }{  6-45. 
Obtaining  money  by  false  representattons  as 

to  fact  see  FaJse  Pretenses,  f  7. 
Qnestiotts  of  law  or  fact,  province  of  coort  and 

Juiy,  ses  Trial,  H  1UNH8. 

FACTORIZING  PROCESS. 

See  (Qamishnunt 

FACTORS. 

Ses  BrokeziL 

FALSE  IMPRISONMENT. 

See  Ualldons  Prosecotion. 

FALSE  PRETENSES. 

Forgery,  see  Forgery, 

S  4.  The  essence  of  tiie  offense  of  obtaining 
money  or  property  by  false  and  fraudulent  rep- 
resentations IB  the  obtaining  of  the  money  or 
property  by  means  of  the  false  pretense.— Stote 
V.  Morris  (Mo.)  690. 

I  7.  False  representations  made  by  accused 
to  induce  another  to  parchase  corporate  stock 
held  to  be  representations  of  existins  fscts^ 
State  V.  Kord  <Mo.)  230. 

I  26.  An  affidavit  and  informati<m  for  swin- 
dling fteld  fatally  defective.— BoUnson  v.  State 
(Tex.  Or.  App.)  854. 

I  4&.  BMdenee  AeU  to  sustain  a  conviction 
for  obtaining  checks  by  false  and  fraudulent 
representations  and  pretenses.— State  v.  Nord 
(Mo.)  239. 

I  40.  E}vldenoe  htid  not  to  support  a  con- 
viction of  obtaining  money  by  false  pretenses.— 
SUte  T.  Morris  Qlo.)  500. 

FALSE  REPRESENTATIONS. 

See  False  Pretenses;  Fraud. 
Affecting  validity  of  taunuanee  poUcy,  ses  Ii^ 
sorance,  |  723. 

FALSE  SWEARING. 

See  Perjury. 

FALSIFYING. 

Instrument^  in  general,  see  Forgcrx* 

FAMILY. 

See  Husband  and  Wife. 
Homestead,  see  Homestead. 


FARES. 

passengers, 

FARMS. 

s,  see  Lao 

FAULT. 


For  carrtags  of  passengers,  see  Carriers,  H 
355-8827 


on^sbares,  see  Landlord  and  Tenant. 


See  Ne^gence. 

FEDERAL  COURTS. 

See  Courts,  I  894. 
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FEES. 

7»  particular  acttont  or  prooetMngt, 

S«e  Interpleader,  9  35. 

ProsecQtion  for  violation  of  ordioances,  see 

Municipal  Corporations,  {  644. 
To  collect  taxes,  see  Taxation,  fi  528. 

Of  particular  clataea  of  officcn  or  other  peraona. 
Attorneys,  see  Attome;  and  Client,  S8  184- 
190. 

City  attorney  cm  appeal  in  prosecution  for  vio- 
lation of  ordinances,  see  Municipal  Corpora- 
tions, t 

Sobstitate  for  prosecntiag  attomej.  see  Dis- 
trict and  Prosecuting  Attorneys,  f  3. 

FELLOW  SERVANTS. 

See  Master  and>  Servant,  8§  163-108,  279,  294. 

FELONY. 

Allegations  in  indictment  or  information  as  to 
felonious  nature  of  act,  see  Indictment  and 
InformatioD.  i  91, 

FEME  COVERT. 

See  Hnsband  and  Wife. 

FICTITIOUS  NAMES. 

Indictment  for  attempt  to  xesister  under  flctl- 
tiooB  name,  see  Elections,  |  328. 

FIDE!  COMMISSUM. 

See  Tnuts. 

FIDUCIARY  REUTIONS. 

See  Brokers;  Guardian  and  Ward;  Partner- 
ship; Prindpal  and  A^ent;  Tnuta 


FIERI  FACIAS. 


See  Ezecution. 


FILING. 


Briefs,  see  Appeal  and  Error,  }  765. 
Necessity  that  filing  of  biU  of  exceptions  appear 

of  record  on  apiieal,  see  Appeal  uid  Error,  i 

511. 

Record  on  appeal  or  writ  of  error,  see  Criminal 

Law.  fi  1106. 
Resolution  In  proceedings  for  annexation  of 

territory  to  school  district*  see  Schools  and 

Scho«d  District;^  |  37. 

FINAL  ACCOUNTS. 

Of  exeaitors  and  administratota,  we  Execu- 
tors and  AdministratorB,  ||  494-510. 

FINAL  JUDGMENT. 

See  Judgment,  |  203. 

Decisions  reviewable,  see  Appeal  and  Error,  fit 
78.  79. 

Rendering  final  judgment  on  appeal  or  other 
proceeding  for  review,  see  Appeal  and  Error, 
li  1153,  1175. 

FINANCIAL  CONDITION. 

Of  transferror  of  property,  fraud  as  to  credi- 
tors, see  Fraudulent  ConTeyances,  ||  61,  287. 

FINDINGS. 

By  referee,  see  Reference,  |  09. 
Conformity  of  judgment  to  findings,  see  Judg- 
ment, t  256. 


In  proceedings  for  contempt,  see  Contempt,  I 

6L 

In  suit  to  reform  deed,  see  Reformation  of  In- 
struments, I  46. 

Review  in  apiwUate  court,  see  Api>eal  and  Er- 
ra^ll^^  704,  031,  1006-lOU,  10ta-UX£2, 

FIRE  INSURANCE. 

See  Insarance. 

FIRES. 

civil  liability  for  Injuries  from  fires  caused  by 
operation  of  railroad,  see  Railroads,  1  467. 

FISCAL  MANAGEMENT. 

Of  nranlcipal  corporations,  see  Mnidclpal  Cor- 
porations, 61  865-1000. 

Of  school  dbtricta.  aee  Schoob  and  Sdiool  Dia- 
tricta,  H  101-106. 

FIXTURES. 

f  0.  Property  purchased  for  a  telephone 
pany  and  installed  in  a  building  Aeld  not  to  be 
a  fixture  and  subject  to  a  chattel  mortgace.— 
Panhandle  Telephone  &  Telegraph  Co.  t.  Kel- 
logg Swltdiboard  &  Supply  Co.  (Tex.  Civ. 
App.)  963. 

I  32.  Wheve  tenants  abandoned  premises,  im- 
provements became  a  part  of  the  realty,  and 
one  to  whom  the  tenants  gave  them  haa  no  bet- 
ter right  to  remove  them  than  the  tenants.— 
Rowen  v.  Hart  Land  ft  Impnnement  Oo.  (Tex. 
ar.  App.)  885. 

FLOATAGE. 

Of  rafts  or  togs,  see  Logs  and  Lagging;  |  1& 

FOOTPRINTS. 

CompelllDg  accused  to  criminate  himtnlf.  see 
Criminal  Law,  {  383. 

FORCED  SALE. 

See  Judicial  Salea. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Trespass,  see  Trespass. 

FORECLOSURE 

Of  mechanics*  liana,  see  MedianlesT  Liens,  | 

279. 

Of  mortgages,  see  Mortgages,  H  33&-376. 
Of  vendors*  liens,  see  vendor  and  Purchaser, 
i  292. 

FOREIGN  ATTACHMENT. 

See  GarnlshmMit. 

FOREIGN  CORPORATIONS. 

See  Co  rpo  rations,  ff  686-672. 

FOREMAN. 

Joint  liabiilly  of  master  and  foreman  for  in* 

inries  to  serrant,  see  Maater  and  Serrant, 

FORFEITURES. 

Of  compensation  by  agent,  see  Principal  and 

Agent,  I  84. 
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INDBX-DIQEST. 


Of  iamiTaiice.  see  InsDrance,  IS  828-370,  751- 

755. 

Of  membership  io  beoefici&l  osioeiatiOQ,  see 
Benefldal  AModatioiw,  |  10. 

FORGERY. 

I  26.  An  Indictmrat  for  atteriog  ■  fo^ed 
instmmeDt  hel4  not  &Ullr  defoctlTe  for  failure 
to  allege  an  abemce  of  lawful  authorfbr  and  an 
intent  to  defmud.— Brown  v.  State  (Tex.  Gr. 
App.)  789. 

{  28.  Failure  of  a  grand  jarr  in  finding  an 
Indictment  for  forger?  to  ctiarge  the  tenor  of 
the  instrument  where  they  could  have  done  so 
by  ezamintng  witnewwfl  Mid  rereraible  error.— 
Carlton  t.  State  (Tex.  Cr.  App.)  775. 

S  20.  An  altegation  in  an  indictment  against 
a  railroad  station  agent  for  forging  a  receipt 
for  money  paid  for  extra  work  held  to  import 
a  legal  duty  to  take  receipts  for  money  paid 
and  to  turn  the  same  in  to  the  company. — 
Petton  T.  State  (Tex.  Cr.  App.)  480. 

I  29.  An  indictment  against  a  railroad  sta- 
tion agent  for  forging  a  receipt  for  money  al- 
leged to  have  been  paid  for  serricea  at  his  sta- 
tion held  loBufflcient  for  failure  to  allege  that 
the  receipt  created,  increased,  discharged,  or 
defeated  a  leipil  pecuniary  obligation.— Pelton 
▼.  State  (Tex.  Cr.  App.)  480. 

I  29.  Requisites  of  an  indictment  against 
a  railroad  station  agent  for  forging  a  receipt 
for  money  paid  for  labor  for  the  company,  in 
order  to  show  that  such  receipt  created  a  legal 
pecuniary  obUcatioo,  stated.- Pelbm  t.  State 
(Tex.  Cr.  Appi)  480. 

S  29.  An  indictment  for  uttering  a  forged 
cl'pck  held  not  defective  for  failure  to  allege 
whether  the  bank  was  a  partneiship,  a  joint- 
stock  company,  a  corpoTatl<m,  or  what  buainesa 
it  was  engaged  In.— Brown  v.  State  (T^x.  Cr. 
App.)  789. 

S  29.  An  indictmeut  for  uttering  a  forged 
check  was  not  fatally  deFective  for  failure  to 
fiilf'ge  whether  the  company  purported  to  have 
drawn  the  check  was  a  partnership,  a  Joint- 
Ktock  company,  or  a  corpozatlon.— Brown  t. 
State  (Tex.  Or.  App.>  780. 

f  44.  Is  a  prosecution  for  forgery,  where 
the  defendant  had  been  conducting  business 
under  the  name  of  his  serrant  and  bad  written 
letters  under  that  name,  evidence  held  insuffi- 
cient to  support  a  convlcticHi  of  forgery  for 
signing  servant's  name.- Fench  v.  State  (Tex. 
Cr.  App.)  478. 

I  48.  In  a  prosecution  for  forgery,  failure 
to  gin  a  certain  instruction  held  not  error. — 
Carlton  t.  Statu  (Tex.  Cr.  App.)  775. 

FORMER  ADJUDICATION. 

operation  and  effect  in  general,  see  Judgment. 
If  651-827,  616-747. 

FORMER  JEOPARDY. 

Bnr  to  prosecution,  see  Criminal  Law,  {|  186- 
197. 

rien  of  former  Jeopardy,  see  Criminal  Iaw,  | 

205. 

FORMS  OF  ACTION. 

See   Ejectment;    Replevin;    Txespaaa,  |  40; 
Trevua  to  Try  Title. 

FORNICATION. 

Stee  Adultery;  Seduction. 


FOURTEENTH  AMENDMENT. 

See  Constitutional  Law,  U  230-240,  251-318. 

FRATERNAL  ASSOCIATIONS. 

See  Benefidal  Associations;  Insaranoe,  i|  69S- 
826. 

FRAUD. 

Conveyances  and  transactions  fraudulent  as  to 
creditors  or  sabsequent  purchasers,  see  Fraud- 
ulent Conveyances. 

Offenses  Involving  fraud,  see  Embezalement; 
False  Pretenses;  Forgeiy. 

Parol  or  extrlnsle  evidence  to  show  f  raudi  see 
Evidence.  |  434. 

By  partjcalar  cla$$«a  of  pertoM,  or  persona  In 

partiaiiar  reJationt. 
Agents,  see  Principal  and  Agent,  {  84. 
Applicants  for  insurance,  see  Insurance,  I  723. 
Partner,  see  Partnership.  |  98. 

/*  partieulw  dla$ae§  of  eonvo]/aneeB,  eon<fself, 

tranaactionM,  or  proceedinfft. 
See  Acknowledgment,  S  50;  Bills  and  Notes.  | 

373;  Guaranty.  1  20;  Insurance,  S  723. 
Subscriptions  to  corporate  stock,  see  Coipora- 

tions,  S  80. 
Suretyship,  see  Principal  and  Surety.  |  42. 

I.  DECEPTION  OOmTlTUTlKO 
rBAOT,  AHD  LXABZLirr 
THEBEFOB. 

f  13.  A  bank  In  good  faith  making  a  repre- 
sentation BubBequently  proved  to  be  false  held 
not  liable  In  an  action  for  fraud  therefor. — 
First  Nat.  Bank  of  Newark  v.  People's  Nat 
Bank  of  Springfield  (Ark.)  1008. 

I  13.  An  actionable  false  representation  held 
required  to  be  made  with  intent  to  mislead. — 
First  Nat.  Bank  of  Newark  v.  People's  Nat 
Bank  of  Springfield  (Ark.)  100& 

n.  AOTXOEB. 

<A)  Risrkts  of  Aetioa  Rm4  Deteaaes. 

S  31.  An  action  for  fraud  and  deceit  iu  a 
contract  contemplates  that  the  party  injured 
adheres  to  the  contract,  with  its  burdens  and 
benefits.— Brown  v.  South  Joplin  Lead  &  Zinc 
Mining  Co.  (Mo.)  693. 

{  32.  In  a  case  of  fraud  and  deceit  in  a 
contract,  the  party  Injured  has  two  remedies; 
he  may  rescind  the  contract,  or  he  may  fully 
perform  it  and  sue  for  the  damages  resulting, 
provided  he  adheres  to  the' original  contract, 
standing  at  all  times  at  arm's  length  towards 
the  opposite  jparty.— Brown  t.  South  Joplin 
I^d  is  Zinc  Mining  Co.  (Ua)  698. 

f  35.  Action  for  fraud  held  waived.- Brown 
V.  South  Joplin  Lead  &  Zinc  Mining  Co.  (Mo.) 

693. 

S  35.  Where  a  party  entitled  to  recover  for 
fraud  and  deceit  in  a  contract  makes  a  new 
contract  with  the  same  person,  baring  knowl- 
edge at  that  time  of  such  fraud  and  deceit, 
he  waives  his  right  of  actlbn.- Browa  v.  South 
Joplin  Lend  A  Zinc  Mining  Co.  (Mo.)  693. 


(D)  Da 

$  00.  In  an  action  for  fraud  and  deceit  In 
a  contract,  the  injured  party  may  recover  dam- 
ages for  the  benefits  of  the  bargain, — Brown  v. 
South  Joplin  Lead  &  Zinc  Mining  Co.  (Mo.) 

UL  OBnCDrAI.  BEaPOHSIBtLITT. 

See  EmbeszIemeDt ;  E^lse  Pretenses;  Forgery. 
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FRAUDS,  STATUTE  OF. 
m.  PRomsEs  TO  answer  for 

DEBT,  DEFAUIiT  OB  MISOAR- 
RIAOE  OF  AKOTBER. 

S  14.  Ad  oral  agreement  to  lee  that  another 
is  paid  by  a  third  person  for  services  rendered 
the  third  person  ie  within  the  atatote  of  frands. 
Sayles*  Ann.  Civ.  St.  1887,  art.  2543.— £.  J. 
Chanvin  A  Co.  T.  McKnight  (T«z.  Cir.  App.) 
383. 

V.  AGREEMENTS  NOT  TO  BE  PER- 
FORStED  WITHIN  ONE  TEAR. 

f  49,  Although  a  contract  might  possibly  be 
performed  in  less  than  a  year,  held,  that  never^ 
theleas  It  waa  within  the  statute  of  frauds.— 
Keller  v.  Mayer  FertUlxer  Co.  (Mo.  App.)  814. 

I  40.  To  remove  a  contract  from  the  opera- 
tion of  the  statute  of  frauds,  it  must  be  one  that 
may  be  fully  performed  within  a  year.— Keller 
V.  Mayer  Fertilizer  Co.  (Mo.  App.)  314. 

1  Sa  A  contract  not  to  be  performed  within 
a  year  Is  within  the  statute  of  frauds,  even 
thoui^  it  is  a  personal  contract,  and  may  be 
discharged  by  the  death  of  one  of  the  parti  en 
without  being  performed.— Keller  t.  Mayer  FW> 
tilizer  Co.  (Mo.  App.)  314. 

!i  53.  The  period  of  performance  of  a  contract 
thin  the  statute  of  frauds  held  to  run  from 
the  making  oftbe  contract— Keller  t.  Mayer 
FertHlaer  Co.  (Mo.  App.)  814. 

VX.  REAL  PROPERTY  AND  ESTATES 
AND  INTERESTS  THEREIN. 

}  72:  A  sale  of  growing  timber  with  a  right 
of  ingress  and  egress  to  cut  and  remove  the 
same  held  a  sale  of  au  interest  in  land  that 
can  only  pass  by  deed  or  grant.— Burkitt  v. 

Wynne  (Tex.  Civ.  App.)  816. 

Vm.  REQUISITES  AND  SnFFIOIENCT 
OF  WRITINO. 

S  116.  Under  Rev.  St.  1899,  |  3418  (Ann. 
St.  1906,  p.  1961)  (Statute  of  Frauds)  a  con- 
tract by  a  corporation  authorizing  an  agent 
to  sell  land  is  Invalid  when  not  In  writing.— 
Lindhorat  v.  St.  Loob  Protestant  Ortdian  A*r- 
Inm  (Mo.)  666. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

Specific  performance  of  oral  contracts  partly 
performed,  see  Specific  Performance,  %  38. 

I  133.  Statute  of  Frauds  (Sayles*  Ann.  Civ. 
St.,  art.  2548)  held  not  to  am»ly  to  agreements 
fully  performed  by  phiintii^  the  benefit  of 
which  performance  defendant  has  received.— 
Belcher  v.  Schmidt  (Tex.  Civ.  App.)  838. 

X.  PLEADING.  EVIDEWCB,  TBIAI^ 

AND  REVIEW. 

8  152.  The  defense  that  the  claim  sued  on 
Is  within  the  statute  of  frauds  is  not  avail- 
able  nnlesa  specially  pleaded.— DieAa  Lumber 
&  Coal  Co.  T.  Coffman  Broe.  (Ark.)  6S4. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND  TRANSACTIONS 
XNVAIJD. 

(A)  Orowda  of  InVKlMlty  ta  OcBwal. 

?8.  A  conveyance  by  which  the  grantor  puts 
property  subject  to  legal  process  out  of  his 
hands,  with  intent  to  hinder  and  delay  his 
existing  creditors.  Is  fraiululent  aa  to  them.— 
Cole  T.  Cole  (Mo.)  784. 


S  49.  A  conveyance  by  a  trustee  nndcr  a 

secret  trust  to  the  beneficiary  keU  not  fraud- 
ulent as  against  'creditors  of  the  trustee,  onless 
the  beneficiary  knowingly  permitted  the  trustee 
to  represent  that  he  was  the  owner  of  the 
property,  inducing  creditors  to  extend  credit 
on  the  faith  of  it.— Stone  t.  Stitt  (Tex.  Civ. 
App.)  862. 

i  52.  Judgment  creditors  have  no  rights  in 
the  homestead  of  the  judgment  debtor,  and  can- 
not have  a  transfer  thereof  set  aside  aa  in 
fraud  of  crediton.— Hardin  t.  Hancock  (Ariu) 
910. 

(D)  ladebtedBisui,  Iaaf»lv«iiey'*  w*  ImtCHt 
of  Ovmattor* 

{  54.  A  gift  by  a  donor  who  has  nifflcient 
property  to  pay  his  antecedent  debts  la  valid.— 

Miles  V.  Monroe  (Ark.)  643. 

f  61.  A  gift  by  an  insolvent  which  will 
hinder,  delay,  or  defraud  existing  creditors  is 
invalid.— Miles  v.  Monroe  (Ark.)  643. 

i  69.  A  gift  is  valid  aa  to  subsequent  cred- 
itors unless  made  by  the  d<mor  with  an  aetoa] 
intent  to  defraud  such  creditors. — Miles  t. 
Monroe  (Ark.)  643. 

(B)  ConslAoratloa. 

i  87.  On  a  transfer  of  property  to  pay  a 
debt,  an  excess  in  the  value  oi  the  property 
over  the  amount  of  the  debt  is  a  badge  of 
fraud.— Cole  t.  Cole  (Mo.)  734. 

S  95.  Where  a  transfer  of  property  by  a 
husl»ind  to  his  wife  la  attacked  by  creators  aa 
fraudulent,  and  the  parties  claim  it  to  be  tlie 
payment  of  a  debt,  the  court  will  look  for  coi^ 
roborative  proof,  or  falling  that,  for  those  badg- 
es of  good  faitn  arising  from  ntectficadoii  in 
details,  date,  amount,  etc.,  of  ue  debt. — Cole 
V.  Cole  (Mo.)  734. 

(H)  Pvef«v«ao«ts  to  Creditors. 

i  lis.  A  preference  of  a  wife  by  an  insolvent 
debtor,  which  hinders  and  delays  other  cred- 
itors will  be  closely  scrutinized. — Cole  v.  Cola 
(Mo.)  734. 

I  lia  If  a  wife  be  a  bona  fide  creditor  of 
her  hnsband,  the  debt  to  her  stands  on  aa  sore 
a  footing  as  that  to  any  one  else,  and  h«  nay 

prefer  her,  and  althou^  such  preference  wiU 
ninder  and  delay  other  creditors,  it  is  valid, 
provided  the  wife  la  not  a  party  to  the  fraud- 
ulent intent  of  the  hiuiiandL-<?ole  v.  Cole  (Moj 
784. 

(D  RotoBtloB  of  PoBOCSatom  or  Ayp^rent 
Tltlo  by  dnmtov. 

Betention  of  possessions  by  chattel  mortngor, 
effect  as  to  mortgagor's  creditors,  see  C^ttd 

Mortgages,  f  190. 

in.  IflFF""'*'  OF  CREDITORS  AND 
PURCHASERS. 

(A)  Peraona  EmtlUed  to  Awiert  ImTmUditr- 

S  208.  Under  the  direct  provisions  of  Rev. 
St.  1889.  i  3396  (Ann.  St  1906,  p.  1906)  now 
Bev.  fit  1909,  S  2881,  actual  fraud  on  the  part 
of  the  grantor  and  grantee  will  vitiate  a  cow 
veyance  as  to  subsequent  aa  well  aa  to  ex- 
isting creditors,— Cole  v.  Cole  (Mo.)  734. 

i  208.  Where  property  is  ciHiveyed  by  a  hus- 
band to  his  wife  with  intent  on  the  part  of 
both  that  he  shall  continue  in  buaiDess.  and 
that  Uie  conveyance  shall  screen  the  property 
from  anv  debts  that  be  may  Incnr,  it  ia  void 
as  to  suDsequeot  creditors.— Cole  v.  Cole  (Ma) 
784. 

I  209.  A  conveyance  by  hoaband  to  wif& 
thoiudi  void  as  to  prior  cmdItotB  fur  want  of 
conuderation,  waa  valid  as  to  a  snbseqaent  crvd- 
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itor  of  the  husband  nnder  Kj.  St.  §  1907  (Boa- 
sell  B  SL  i  2100).— Beasley  t.  Gouge  (Ky.)  17& 

(O)  KvMenee. 

i  287.  In  a  salt  to  Tecover  property  given 
8S  against  the  donor's  sabseguent  credltOTs, 
the  court  did  not  err  in  refusing  to  pennit  de- 
fendant to  prove  the  donor'a  finafKuai  condition 
after  the  gift  was  made.— Miles  t.  Monroe 
(Ark.)  64& 

f  2B8.  Intent  to  defraud  creditors  by  a 
conveyance  of  property  may  be  deduced  from 
cinramstancee,  for,  in  the  nature  of  thing6,  it 
is  not  susceptibie  to  direct  proof.-XJoie  t. 
Cole  (Mo.)  754. 

I  299.  Evidence  held  to  show  that  a  convey- 
ance by  a  husband  to  his  wife,  to  hinder  and 
delay  his  creditors,  was  received  by  her  with 
inteut  to  defraud  both  existing  and  subsequent 
creditors.— Cole  v.  Cole  (Mo.)  734. 

I  300.  Evidence  of  the  consideration  for  a 
conveyance  by  bosband  to  wife.  Md  to  be  la- 
conclusive^— Cole  T.  Cole  (Mo.)  734. 

<I)  Trial. 

S  309.  In  an  action  to  recover  property  un- 
der an  alleged  gift,  as  against  subsequent 
creditors,  the  court  did  not  err  in  refusing  to 
charge  that  the  gift  was  invalid  if  the  donor 
was  indebted  at  tiie  time  and  such  indebted- 
neci  was  still  unpaid.— Miles  v.  Monroe  (Ark.) 

(J)  Jvdsateat  or  Deoree  sad  Bx««Btl«a> 

Jurisdiction  of  parties,  see  Judgment^  I  16. 

i  BIS.  A*  Judgment  In  a  suit  to  set  aside  a 
conveyance  by  husband  to  wife  held  uot  to 
determine  that  the  conveyance  was  invalid  be- 
tween husband  and  wife,  so  as  to  entitle  sub- 
sequent creditors  of  the  husband  to  enforce 
tbeir  claims  against  the  braaeitead  included  in 
the  conveyance  after  the  wife's  drnth^Beasley 
Gouge  (Ky.)  178. 

FREIGHT. 

Ganiage  of  goods,  see  Carriers,  {I  131-^01. 
Carriage  of  lire  stock,  see  .Oarnen,  |i  21^ 
228. 

FRIVOLOUS  APPEAL 

I>amage8  and  penalties,  see  Costs,  }|  200-262. 


FUNDS. 

Municipal 

GAMBLING. 


Public  funds,  see  Municipal  Corporations,  li 
865-1000. 


See  Gaming. 

See  Lotteries. 


GAMING. 


m.  OBnaMAi.  besponhbujtt. 


(A)  Oflaases. 

in  charge  and  control  of  a  gam- 
owned  by  a  chib  held  guilty  of 
a  gambling  device  in  violation  of 
I  4760.— State  v.  Cbanvin  (Mo.) 

St.  1900,  {  4750,  relating  to  gam- 

£aniah  any  person  setting  up  or 
Qd  of  a  gambling  device  at  any 
V.  Chauvin  (Mo.)  243. 

(B)  Proseoatlon  and  PanlKhmeat. 

g  00.  Indictment  for  keeping  a  crap  table 
Held  sufficient.- State  v.  Wolf  (Mo.)  229. 


f  79.  One 
bling  device 
maintain! 
»er.  St.  1! 
248. 

i  79.  Rev, 
ing,  held  to 
Iceeping  any 
jjlace.— State 


%  98.  EMdence  in  a  prosecntion  for  keeping 
a  crap  table  Jield  sufficient  to  support  the  con- 
victioa.-8tate  t.  Wolf  (Mo.)  22S^ 

GARNISHMENT. 

See  Attachment. 

I.  HATinUB  AMD  OBOITNDS. 

Class  l^slation  laws  relating  to  gatnlshment, 

see  Constitutional  Law.  g  208. 

i  1.  To  make  the  remedy  of  garnishment  ef- 
fective, statutes  authorizing  it  must  be  strictly 
pursued.— Beasley  v.  Haney  (Ark.)  646. 

I  7.  Under  the  direct  provisions  of  Rev.  St. 
1^,  H  3447,  3448  (Ann.  St.  1906,  p.  1981; 
Rev.  St.  1900,  18  2427,  2428),  a  railroad  com- 
pany is  not  liable  to  garaisbment  proceedings  on 
account  of  wages  due  its  employes,  where  the 
debt  sued  for  Is  less  than  *200 ;  and  hence  a 
justice  of  the  peace  has  no  jurisdiction  to  issue 
ramishment  in  such  a  case.— Houston  ft  T.  Cm 
Ry.  Co.  V.  Caldwell  tMo.)  1067. 

n.  PEHSONS  AlTD  PBOPERTT  SUB- 
JECT  TO  OARNISHHEITT. 

S  41.  Salary  of  defendant  mav  be  garnished 
as  soon  as  earned,  though  before  it  becomes  due, 
but  not  before  it  is  earned.- Bambrick  v.  Bam- 
brick  Bros.  Ck>Qat  Co.  (Mo.  App.)  322. 

'  I  56.  A  garnishing  creditor  of  a  depositor 
depositing  money  in  a  bank  to  bis  credit,  foi- 
lowed  by  the  word  "afent,"  JMd  entitled  only 
to  reach  the  fund  In  case  the  dnwsltor  la  the 
true  owner.— SUstwe  State  Bank  t.  French 
Market  Grocezj  Go.  C^-)  466. 

v.  uen  of  oabki8hment  aitd 
liabulIty  of  oabmishee. 

I  114.  Garnishee  held  not  liable  where  his 
agreement  before  garnishment  waa  to  pay  de- 
fendant wages  in  advance,  and  vfter  gamlsb- 
meut  he  did  so. — Bambrick  v.  Bambrick  Bros. 
Const.  Co.  (Mo.  App.)  322. 

f  114.  Under  Rev.  St.  1909,  «  2416,  wages 
earned  and  accrued  after  service  of  notice  of 
garnishment,  but  before  filing  of  garnishee's 
answer  held  subject  to  the  garnishment.— Bam- 
brick V.  Bambrick  Bros.  Const.  Co.  (Mo.  App.) 

8  116.  Garnishee  Tteld  liable  where,  after 
garnishment,  he  paid  defendant  in  advance, 
under  an  agreement  therefor  made  after  gar- 
nisfiment,  to  defeat  plaintiff's  claim.— Bambrick 
V.  Bambrick  Bros.  Const  Co.  (Mo.  App.)  322. 

I  116.  Where  salary  is  garnished  after  it  Is 
earned  but  before  it  Is  due,  held,  garnishee  can- 
not relieve  himself  of  liability  by  thereafter 
paying  it  before  it  is  due.— Bambrick  v.  Bam- 
brick BhM.  Const.  Co.  (Mo.  App.)  322. 

Ti.  ntocEEDnros  to  smppoBT  ob 

ENFOBCE. 

Instructions  Ignoring  issues,  see  Trial,  8  253. 

8  148.  Th9  answer  of  a  garulsbee  is  prima 
facie  true,  and  is  conclusive  unless  issue  is 
joined  thereon.— Beasley  v.  Haney  (Ark.)  646. 

8  158.  Gamiahees  not  having  been  present 
or  notified  of  a  trial  of  issues  alleged  to  have 
been  raised  on  their  answers  held  not  to  have 
waived  plaiutifTs  failure  to  file  a  written  de- 
nial of  tndr  anawers.— Beasley  r.  Haney  (Arii.) 
646. 

8  158.  Under  KIrby's  Dig.  |  3700,  the  de- 
nial of  a  garnishee's  answer  must  be  in  writ* 
ing.— Beasley  v.  Haney  (Ark.)  646. 

8  158.  Statement  of  what,  under  Rev.  St. 
1900,  §  2431,  the  denial  of  garnishee's  answer 
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mnat  state  as  to  tndebtedneM.— Bambrick  t. 
Bftmbrii^  Broa.  Omst  Co.  (Mo.  App.)  322. 

{  162.  Statement  of  evidence  necessai?  ou 
the  part  of  plaintiff  in  gamiBhmeDt.— BBmbrick 
V.  Bambrick  Bros.  Const  Go.  (Mo.  App.)  322. 

I  164.  Where  a  creditor  of  a  depositor  do* 
positing  money  in  a  bank  to  his  credit,  follow- 
ed by  the  word  "agent,"  attempted  to  garnish 
tlie  fund,  the  fact  that  the  depositor  is  in  pos- 
session and  control  of  the  fnnd  is  prima  fade 
evidence  of  his  owQemhip, — Silsbee  State  Bank 
V.  French  Market  Grocery  Co.  (Tex.)  466. 

i  172.  An  inatrnction  in  garnishment  refer- 
ring to  garnishee'!  answer  for  evidence,  when 
the  answer  was  not  In  evidence,  held  error.— 
Ilnmbrlok  t.  Bambrick  Bros.  Conat  Co.  (Mo. 
App.)  822. 

GASOLINE. 

liability  of  master  for  injuries  to  servant  from 
explosion,  see  Master  and  Swvant,  U  137, 
IM.  2«57 

GENERAL  APPEARANCE 

See  Appearance,  |  9. 

By  foTetgn  corooratiOD,  aee  Corporations*  I 

669. 

Od  appeal  from  Jnstice's  court,  see  Justices  of 
tlie  Peace,  (  ISI. 

GENERAL  DEMURRER. 

See  Pleading,  {  206. 

GIFTS. 

Matters  concluded  by  Jodcment  adjudging  note 
clamed  as  a  s^ft  to  belong  to  testator'a  es- 
tate, see  Judgment,  |  713. 

I.  IHTEB  VIVOS. 

Transfer  in  consideration  of  marriage  as  sale 
and  not  gift,  see  Sales,  If  19,  20. 

S  4.  A  gift  inter  vivos  held  conclusive  be- 
tween th(!  parties,  if  the  donor  with  intent  to 
make  the  gift  makes  a  complete  and  uncon- 
ditional delivery  of  the  property  to  the  donee. 
—Miles  V.  Monroe  (Ark.)  643. 

%  16.  A  gift  inter  vivos  must  be  fully  exe- 
cuted between  the  parties. — Miles  t.  Monroe 
(Ark.)  648. 

1  18.  Under  Rev.  St  1895,  arts.  2346,  4930. 
Jicid  that  no  title  passed  to  the  don.ee  of  cat- 
tle which  were  branded  by  the  owner  under  an 
attempted  gift  thereof. — Eidridge  T.  McDow 
(Tex.  Civ.  App.)  516. 

§  41,  Where  a  valid  gift  has  been  made,  the 
donor  cannot  defeat  the  donee's  right  to  the 
property  by  a  subsequent  mortgage  there(tf. — 
Miles  T.  Monroe  (Ark.)  643. 

fi  42.  Plaintiff  held  not  estopped  to  claim 
certain  land  under  a  parol  gift,  by  reason  of 
her  failure  to  interpose  any  objection  to  a 
fale  of  the  land  by  an  administrator  of  the 
estate  of  another  or  In  proceedinss  to  fozeelose 
a  lien  for  levee  tazea.— Brown  v.  AorveU  (Ark.) 
1)22. 

S  44.  Rights  of  a  donee  of  certain  land  held 
not  affected  by  an  attempted  sale  of  the  lend 
Ly  the  adminutrator  of  the  donor's  widow.— 
brown  v.  NorveU  (Ark.)  922. 

}  49.  Evidence  held  sufficient  to  sustain  a 
finding  that  defendant  made  a  valid  gift  of  a 
mare  tn  question  to  plaintiff. — Miles  v.  Monroe 
(Ark.)  043. 

S  49.  Evidence  held  to  establish  a  valid  parol 
em  of  certain  land  by  decedent  in  his  lifetime 
to  plaintiff.— Brown  v.  Nor\eIl  (Ark.)  922. 


GOOD  FAITH. 

Of  attorney  in  dealing  with  client,  see  Attorney 

and  Client,  S  123. 
Of  purdiaaer  of  bill  or  not^  see  Bills  and 

Notes,  H  366-978. 
Of  parcliaaer  of  land,  aee  Vendor  and  Pb> 

chaser.  f|  280-244. 

GOODS. 

Mortgage,  see  Chattel  Mortgages; 
SaM  see  Sales. 

GOVERNMENT. 

See  States. 

Distribution  of  governmental  powen^  see  Con- 
stitutional Law,  II  52-70; 

GRADE 

Assessment  of  cost  of  grading  street  as  depri- 
vation of  property  without  doe  prooeas  of 
law,  see  Ocnatitntional  Law,  |  20fk 


See  Crops. 


GRAIN. 
GRAND  JURY. 


See  Indictment  and  Information. 

S  31.  A  grand  jury  of  ft  court  of  eontianous 

session,  under  Ky.  BL  {  980  (Russell's  St:  I 
2854),  held  at  least  a  de  facto  grand  jnry  when 
it  found  an  indictment— Ommonwealth  v.  Gon- 
let  (Ky.)  151. 

§  36.  The  agent  of  a  telegraph  company 
may  be  compelled  to  produce  tdegrapliic  mes- 
sages before  the  grand  Jury.— Ex  parte  Gould 
(Tex.  Cr.  App.)  364. 

S  36.  Under  Code  Cr.  Proc.  1896.  art.  428, 
the  grand  jury  held  required  to  direct  its  in- 
quiries to  the  discovery  of  crime,  and  It  may 

Sursue  an  investigatton  tbttt  may  lead  to  the 
Iscovery  of  the  crime.— Ex  parte  Gould  (Tex. 
Cr.  App.)  864. 

I  86.  Under  Code  Cr.  Proc.  1996,  arts.  42^ 
51i,  the  court  held  not  authorized  to  punish  for 
contempt  for  disobeying  a  subpoena  dnoes  tecum 
issued  by  a  grand  jury  unless  the  diaobedience 
Is  as  to  some  matter  material  to  the  prosecu- 
tion of  some  person  charged  with  crime.— Ex 
parte  Gould  (Tex.  Cr.  App.)  861. 

GRANTS. 

See  Deeds. 

Constitutional  grant  of  powers  In  general,  see 

O)n8titutionar  Law,  I  26. 
Of  public  lands,  see  Public  Lands. 


GUARANTY. 

See  Principal  and  Surety. 
Application  of  statute  of  franda, 
Statute  of,  I  14. 


■ee  Fxaods, 


I.  BEQinSITES  AHD  VAUDITT. 

I  20.  A  guarantor  of  a  note  M4  not  relier* 
ed  therefrom  because  of  the  false  ledtal  in  the 

instrument  of  guaranty  which  was  nrtjuaiyd 
by  tbe  attorney  of  the  person  for  whom  ihe 
guaranty  was  executed  and  at  hia  instance.— 
Darnell  v.  Dolan  (Tex.  Civ.  App.)  857. 

S  20.  One  guaranteeing  nayment  of  a  note 
held  not  relieved  from  liability  because  of  mis- 
representations  made  to  him  by  a  third  penoo 
that  another  note  of  the  same  maker  maturias 
before  the  one  guaranteed  had  been  paid. — Da^ 
nell  T.  Dolan  (Tex.  Civ.  App,)  8ff7, 
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nX.  DI8CHABOE  OF  OVABANTOIU 

I  G2.  A  guarantor  of  a  note  consenting  to 
tbe  release  of  a  lien  securing  it  held  by  the 
cieditar  held  not  thereb;  discharged  on  his 
garant;.— Darnell  v.  Dolan  (Tex.  Civ.  App.) 

GUARDIAN  AD  LITEM. 

In  action  by  or  against  insane  person,  tee  In- 
sane Persons,  S  »• 

GUARDIAN  AND  WARD. 

Guardian  ad  litem,  see  Inssne  Persons,  {  04. 

XZ.  AFPOINTMEKT,  QUAUFIOATIOK, 
AKD  TENURE  OF  QUA  BUT  AW. 

I  19.  A  ward,  after  attaining  the  ege^  of 
14  years,  could  supersede  a  former  gnardian, 
appointed  for  him  prior  to  such  time,  by  nom- 
inating another,  under  Ky.  St.  |  2022  (Rus- 
sell's St  S  4137).— Central  Trust  Co.  of  Owens- 
boro  V.  McCarroU  (Ky.)  B41. 

I  20.  On  tbe  death  of  a  guardian,  and  tbe 
appointment  of  a  new  guardian,  the  probate 
court  la  without  authority  to  adjudicate  mat- 
ters between  the  ward  and  the  estate  of  bit 
former  guardian.— American  Bonding  Co.  of 
Baltimore  v.  Logan  (Tex.  Cir.  App.)  S&i. 

XU.  OTTSTODT  AND  OARB  OF  WABII*S 
PERSON  AND  ESTATE. 

S  54.  A  receiver  of  money  of  an  infant  held 
liable  for  interest  baviug  converted  sucb  fwids 
to  bis  own  use.— Brockscbmidt  T.  Becker  (Tex. 
Oiv.  App.)  111. 

I  62.  A  guardian  purchasing  at  a  foreclos- 
ure sale  land  ot ,  his  ward  held  to  bold  the 
land  in  trust  for  tbe  ward.— Haynes  t.  Mont- 
gomery (Ark.)  651. 

f  02.  A  purchaser  from  a  guardian  held  not 
a  Dona  Rde  purcbaaer,  so  that  the  land  in  his 
bands  was  onai%ed  with  a  trust  in  favor  of  the 
ward.— Haynes  v.  Montgomery  (Ark.)  651. 

S  02.  Tbe  mle  forbidding  trustees  from  tak- 
ing a  position  inconsistent  with  their  dntlea 
as  trustees  held  to  apply  to  a  gnardian  and 
vrnrd  during  tbe  existence  of  tbe  guardianship 
relation. — Haynes  t.  Montgomery  (Ark.)  661. 

-VT.  ACCOUNTINO  AND  SETTZ.EIIENT. 

Exercise  of  probate  jurisdiction  as  conferring 
appellate  jurisdictitm  of  particular  court,  see 
Courts,  i  202. 

I  l(t3.  The  county  court  in  matters  of  pro- 
bate l>eing  one  of  general  jurisdiction,  held.  Its 
orders  and  judgment  in  settlement  of  a  guard- 
ianship and  of  a  decedent's  estate  cannot  be  col- 
laterally attacked.— Hassell  v.  Steinmann  (Tex. 
CiT.  App.)  948. 

Vm.  UABniTIBB  ON  OUABDXAN- 
SKIP  BONDS. 

S  ITS.  Where  a  guardian  was  primarily  lia- 
ble on  bis  bond,  and  on  the  guardian's  death 
a  certain  snm  was  distributed  to  the  ward, 
tbe  guardian's  surety  was  entitled  to  set  such 
amount  off  against  its  liability  for  a  devastavit 
committed  by  the  guardian.— American  Bonding 
Co.  of  Baltimore  r.  Logan  (Tex.  Civ.  App.) 
804. 

I  177.  After  the  death  of  a  guardian,  the 
probate  court  has  no  power  to  release  tbe  guar- 
dian's estate  and  bis  bondsmen  from  lisbillty 
on  tbe  deceased  guardian's  bond.— American 
Bonding  Co.  of  Baltimore  v.  Logan  (Tex.  Civ. 
App.)  894. 

I  177.  Belease  a  ward  of  his  deceased 
ffoardian's   estate   without   consideratloD  or 


knowledge-  of  his  rights  immediately  after  bo 
became  of  age  held  not  cooclusive  against  his 
right  to  recover  on  deceased  guardian^s  bond.— 
American  Bonding  Oo.  of  Baltimore  t.  Logan 
(Tex.  av.  App.) 

HABEAS  CORPUS. 

I.  NAT1TBE  AND  OBOUNDS  OF 
BEMEDT. 

I  29.  A  judgment  of  contempt  of  court  for 
publishing  defamatory  mat.er  relating  to  the 
judge  and  his  conduct  of  a  civil  action  and 
criminal  prosecution  held  not  void  because  a 
part  of  such  publication  related  to  the  civil  ac- 
tion of  which  the  judge  had  no  jurisdiction.— 
Ex  parte  West  (Tex.  Or.  App.)  339. 

6  30.  Where  tbe  court  has  jurisdiction  of  the 
subject-matter  and  person,  error  in  a  finding  or 
conclusion  of  law  as  to  one  of  the  ailegatious  of 
tbe  information  makes  tbe  judgment,  at  most, 
merely  erroneous,  so  that  it  is  not  subject  to 
attack  in  a  collateral  proceeding  such  as  on 
habeas  corpus.— Ex  parte  West  (Tex.  Or.  App.) 
339. 

n.  JUBISDICTION.  PBOOEEDINOS, 
AND  BELIEF. 

S  44.  Tbe  Court  of  Criminal  Appeals  has 
jurisdiction  to  grant  writs  of  habeas  corpus 
when  one  is  beld  without  lawful  authority. — 
Bx  parte  Qould  (Tex.  Or.  App.)  804. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  8} 

1040-1074;  New  Trial,  |  41. 
In  criminal  prosecutions,  see  Criminal  Law,  SI 

1165-1173;  Homicide,  8|  338-340. 

HAZARD. 

See  Gaming;  Lotteries. 

HEALTH. 

Kegulation  of  practice  ot  medidne,  see  Physl- 
cTana  and  Surgeons. 

H.  BE01II.ATI0Nt  AND  OFFENSES. 

Regulation  of  practice  of  medicine,  see  Physi- 
cians and  Surgeons. 

HEARING. 

In  contempt  proceedings,  see  Ontemnt,  f  61. 
In  probate  proceedings  and  actions  relating  to 

wills  or  probate,  see  Wills,  J  325. 
On  demurrer  to  evidence,  see  Trial.  8  l-">6. 
On  motion  or  application  for  injunction,  see 

Injunction,  |  la2. 
On  motion  or  application  to  open  or  vacate 

judgment,  see  Judgment,  |  1G3. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  H  419,  420;   Evidence,  | 
317. 

HEAT  OF  PASSION. 

Element  of  manslaughter,  see  Homicide,  |  271. 

HEIRS. 

Heirs  of  deceased  assignee  for  creditor?  as  par- 
ties to  suit  by  successor  concerning  trust< 

firoperty,  see  Assignments  for  Benefit  of  Cred- 
tors,  i  275. 

Parties  to  scire  facias  to  revive  Jndgment,  see- 
Judgment,  {  SIO. 
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HIGHWAYS. 

8n  Bridget;  Narifftble  Waters,  i  11. 
Crossing  bj  nilnmlSf  see  Bailroads,  ||  aO(^ 
sso. 

Bights  In  and  use  at  Uglnran  br  Eailzoads,  see 

RaUroads.  I  76. 
Streets  in  dtua,  see  ICnnMpal  Oorporatlons,  H 

681—706. 

m.  oomTsnoTzoir,  mpBOTBiiEiiT, 

AMD  BWTPAfB. 

Cure  of  defect  in  petition  bj  answer  in  action 
for  woA  in  improTing  road,  see  Pleading,  | 

I  113.  A  stipulation  in  a  contract  with  a 
coontT  for  a  public  Improrament  held  valid. 
— Preiss  T.  St.  Louis  County  (Mo.)  682. 

f  113.  Under  Rev.  St.  1909,  |  2778.  a  county 
contracting  for  a  public  work  cannot  lawfully 
pay  for  the  work  done  a  greater  price  than  ex- 
piessed  In  the  contract— Preias  v.  St.  Louts 
Cmin^  (Mo.)  682. 

BBOUUtTION  AHD  UBS  VOR 
TBAVEIi. 

Bridges,  see  Bridges,  H  42-M. 

(A)  ObatraetlOBB  maA  BaeroMhmcats. 
On  streets,  see  Monidpal  Corporations,  {  60d. 

(B)  Va»  mt  Hlvkwar  Mid  Law  mt  thm 

Road. 

Use  of  street  as  highway,  aee  Mnnldpal  Cor- 
porations, I  706. 

<0  tajariea  from  Dcfccta  or  0batrac<l0B«. 

Accidents  at  railroad  crosaii^  see  Railroads, 

H  800-360. 
In  bridges,  see  Bridges,  IS  42-46. 
In  streets,  see  Muoic^l  Oarporations,  ||  703- 

817. 

HINDERING. 

Oeditors,  by  ftaudolent  transfer*  In  general, 
see  Fraudulent  Oonveyances. 

HIRING. 

See  Baihnent 

Of  premises,  see  Landlord  and  Tenant 

HISTORY. 

Jndidal  notice  of  historical  facts,  see  Evidence, 
111. 

HOMESTEAD. 

Dower  or  rights  of  widow  in  real  property  of 

deceased  hu^nd,  see  Dower. 
Transfers,  Taildlty  as  to  creditors  or  subsequent 

purchasers,  see  Frandnlent  Gbuveyauces,  |  52. 

I.  HATtTBB,  ACQUISITIOir,  ASD 
EXTENT. 

(D)  Pvoyortr  Gonstltatlnv  Homestead. 

I  69.  The  homestead  allowed  in  a  town  by 
Const.  1874,  art  9,  I  5,  cannot  be  laid  off  by 
the  owner  in  an  atbltran  and  unreasonable 
shape  BO  as  to  Injure  creditors  having  an  in- 
terest in  the  remainder  of  the  land.~HBrdin 
V.  Hancock  (Ark.)  910. 

(■)  UafclUtlea  BatoroeaU*  Acalast 
Homestead. 

Local  improvement  asseasment,  see  Municipal 
Corporations,  {  434. 

XL  TRAinFEB  OB  nrOUKBRAXCE. 

Taildlty  as  to  creditors  or  snbsequent  pni^ 
chasers,  see  Fraoduleot  Conveyances,  |  KS. 


hl  i»HTi  or  uvamwsm^  bub- 

Advene  possesslwi  by  widow  against  heirs,  .see 
Adverse  Possession,  U  62,  86^  11& 

I  141.  A  homestead  keU  to  pass  abaolntely 

to  tbe  wife  on  tbe  death  of  the  husband,  though 
bis  estate  is  insolvent  and  the  homestead  is 
not  subject  to  the  husband's  debts. — ^Davie  v. 
Green  (Tex.  Civ.  App.)  874. 

S  163.  A  homestead  heU  not  suhjecC  to  tbe 
husband's  debts  after  death  ot  wife  anbaeqaCBt 
to  that  of  the  husband.— Davie  t.  GteeB  (Da. 
Civ.  App.)  874. 

HOMICIDE. 

Civil  llabiUty  Cor  cansinc  death,  see  Death,  fi 
10-104. 

Inability  irf  lunatic  fw  wxongf ol  deaO,  see  In- 
sane Faraona,  |  80. 

m.  1EAXU.AVOKTBB. 

f  45.  An  epithet  accompanying  a  demonstra- 
tion of  intended  violence  to  decedent  held  eof- 
fident  to  arouse  the  passion  so  as  to  reduce 
a  killing  to  manslaoi^ter  in  the  third  decree^— 
State  ▼.  Haaam  (Mo.)  245. 

I  43.  Accused  Jkefd  guilty  of  manslaughter. 
—Giles  V.  State  (Tex.  Cr.  App.)  3B& 

I  72.  A  peace  officer  killing  decedent  while 
resisting  arrest,  or  attempting  a  rescue  heU 
guilty  of  manslaughter  in  the  fourth  degree 
where  he  need  more  force  than  was  reaaonably 
necessary.— State  v.  Montgomery  (Mo.)  232. 

I  79.  Under  Rev.  Bt  1900,  {  4462,  there 
can  be  do  manslaughter  in  the  third  degree 
where  the  killing  was  intentional,  but  where 
defendant  struck  and  killed  In  the  heat  of  pas- 
sion under  circomstaaces  supporting  an  ab- 
aeace  of  intent  to  kill.  It  may  be  manslaughter 
in  the  third  degree^- State  v.  Hanson  (Mo.) 
24B. 

IV.  A88Ani.T  WITH  IHTEHT  TO  KIIiL 

S  80.  To  shoot  at  another  Is  not  neceesaiily 
an  aaaault  with  intent  to  morder. — Cooper  v. 
State         Cr.  App.)  86B. 

V.  EZOUSABIiE  OK  JVETIFIABUB 
HOMIOIIIB. 

I  106.  A  peace  officer  In  the  discharge  of 
his  duty  cannot  take  the  life  of  a  citisen  un- 
less necessity  therefor  exists. — State  t.  Mont- 
gomery (Moi)  282. 

S  106.  A  peace  officer  killliv  decedent  wfaila 
leaiating  arrest  or  attempting  a  leacne  Mi  joa- 
tified  where  he  used  no  more  force  tliatt  was  rea- 
sonably necessary.— State  v.  Montgomeiy  (Mo^ 

232. 

f  110.  Facts  held  to  show  that  deeeaaed'i 
assault  on  defendant  was  with  inteat  to  kill, 
under  Pen.  Code,  art  676,  conferring  on  de- 
fendant the  right  to  klU  deceased  in  aelf-^ 
fenae.— Polk  v.  State  (Tex.  Or.  App.)  767. 

J 115.  A  charge  limiting  tbe  right  of  arif- 
euse  against  an  actual  attack  Aeu  pioper.— 
Payton  v.  State  (Tex.  Cr.  App.)  127. 

{  115.  One  has  the  same  right  to  defrad 
against  a  threatened  attack  aa  against  an  ac- 
tual attack.— Payton  v.  State  (lex,  Cr.  App.* 
127. 

I  116.  A  klUing  Ikeld  not  Joatlfled  od  the 
ground  of  self-defwiae^State  v.  Montcomerr 

(Mo.)  232. 

S  116.  The  conduct  ot  decedent  at  the  time 
of  the  killing  to  justify  accused  on  tlie  croaad 
of  threate  must  raise  in  tlw  mind  of  accosed 
the  belief  tiiat  deoedMt  waa  about  to  carry 
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tfae  threati  Into  encntfon.— Paytoii  T.  State 

<Tei.  Cr.  App.)  127. 

f  122.  A  homicide  committed  in  defense  of 
one'a  brot&er  ia  ezcasal)]e.— Johnion  t.  State 
(Tex.  Cr.  App.)  801. 

▼I,  mXOfMBVT  AMD  niTOBlCATIOir. 

Allegatione  as  to  felonious  nature  of  act,  see 
Indictment  and  Infonnation,  I  91. 

Negativiog  exceptions  In  statute  in  indictment 
for  manslausrliter  in  attempt  to  procure  abor- 
tion, see  Indictment  and  Information,  S  HI* 

i  138.  Information  held  to  sufficiently  cbai^ 
manalaushter  under  Rev.  St.  1899,  {  1858  (Ann. 
St.  1906,  p.  1280).  which  provides  that  where 
a  woman  dies  from  an  abortion  the  crime  is 
mansIaushter.-  State  v.  Casto  (Mo.)  1115. 

Vn.  EVIDEH  CE. 

CA>  Preanmpilona  and  BnrtleK  of  Proof. 

Burden  of  proof  of  nmatiring  exceptions  in 
■tatate.  see  Criminal  Law,  {  320. 

(B)  AdnlBBltollltr  IB  OcBcnl. 

Res  gee  tie,  see  Criminal  Law,  |  863. 

S  168.  Ortain  testimony  held  admissible  In 
a  homicide  case  as  tending  to  show  accused's 
feelings  toward  decedent.— Bradley  v.  State 
(Tex.  Cr.  App.)  484. 

I  165.  Evidence  of  a  pending  indictment  for 
a  prior  assault  of  defendant  on  deceaaed  Md 
Admissible  to  show  the  feelings  of  tlie  parties.— 
Ford  V.  State  (Ark.)  995. 

S  166.  EMdence  of  a  pending  indictment  for 
a  prior  assanlt  of  defeimant  on  deceased  held 
admissible  to  show  motive.— Ford  t.  State  (Art.) 

995. 

I  166.  On  a  trial  for  murder,  certain  evidence 
Aeld  admisslhie  on  the  issue  of  motive. — Har- 
relson  r.  State  (Tex.  Cr.  App.)  783. 

I  166.  On  a  trial  for  murder,  erldoice  that 
some  time  before  the  killing  decedent  had  charg- 
ed accused  with  larceny  was  admiasible  to  show 
motive  and  resentment  of  accused. — Harrelson  v. 
State  (Tex.  Cr.  App.)  783. 

I  167.  Testimony  was  admissilde  that  ac- 
cused bought  a  knife  about  a  week  before  the 
homicide;  the  knife  being  identified  as  that 
used  in  the  fatal  dlfflcnlty.—Bradl^  T.  State 
(Tex.  Cr.  App.)  484. 

S  169.  In  a  prosecution  for  homicide,  an 
alleged  declaration  of  deceased  concerning  de- 
fendant held  not  ottjectionable  because  not  suf- 
ficiently shown  to  nave  referred  to  him.— Jen- 
ninga  v.  State  (Tex.  Cr.  App.)  473. 

{  169.  In  a  prosecution  for  homicide,  a 
statement  made  by  deceased  two  or  three 
weeks  prior  to  tfae  homicide  that  he  would  go 
back  to  8.,  and  that  witness  would  hear  from 
him  In  about  four  Aaja,  held  admissible.— 
Jennings  v.  State  Cl^ex.  Or.  App.)  473. 

I  169.  In  a  prosecution  for  homicide  growing 
out  of  defendant's  marriage  to  deceased's  daugh- 
ter, evidence  that  deceased  had  been  guilty  of 
Incest  with  his  daughter  held  irrelevant.— Jen- 
nings V.  SUate  (Tex.  Cr.  App.)  473. 

I  169.  Rale  excluding  the  actions  and  dec- 
larations of  a  decedent,  not  made  in  the  pres- 
ence of  accused,  held  Qot  to  exclude  testimony 
merely  explanatory  of  the  decedent's  presence 
at  ttie  place  where  he  was  kllled^Basanno  t. 
State  (Tex.  Cr.  App.)  777. 

I  171.  Elvidence  at  a  disturbed  CMkdttlon  ot 
the  ground  near  tiie  killing  held  admissible  as 
a  circumstance  for  what  It  was  worth.— Ford  v. 
State  (Ark.)  995. 

{  173.  In  a  homicide  case,  a  witness  held 
properly  allowed  to  testify  that  the  ax  with 


which  the  killing  was  supposed  to  have  been 
done,  which  he  examined  after  it  was  found  bv 
another  and  broui^t  to  him,  had  liair,  blood, 
and  brains  on  it^WllUanis  v.  State  (Tex.  Cr. 
App.)  845. 

t  174.  On  a  trial  for  murder,  evidence  of 
the  conditions  surrounding  the  scene  of  the 
kiUing  held  admJssible.— Easter  v.  State  (Ark.) 
924. 

S  180.  That  defendant  was  drunk  -when  he 
committed  the  homicide  Is  cmnpetent  on  the  ls< 
sue  of  malice  aforethought— Maxshall  t.  Com- 
monwealth (Ky.)  139. 

S  188.  The  inquiry  Into  the  character  of  de- 
cedent held  limited  to  his  violent  and  danger- 
ous character  to  be  made  only  by  evidence  of 
his  general  reputation  for  such  character. — 
Lucas  V.  Commonwealth  (Ky.)  416. 

I  192.  Certain  testimony  held  admissible  in 
a  nomlcide  case  as  bearlu  on  the  question  of 
who  began  the  difficulty.— Bn^ley  v.  State  H^ex. 
Cr.  App.)  484. 

I  194.  Evidence  held  inadmissible  In  a  homi- 
cide case  that  decedent  bad  been  down  the 
road  to  hunt  cows  when  he  met  accused,  and 
that  decedent's  son  was  gdug  with  a  gun  to 
shoot  an  owl  when  he  left  the  house  in  accus- 
ed's view  to  go  down  the  road  near  where  the 
fatal  killing  occurred.  In  the  absence  of  a  show- 
ing that  accnsed  knew  the  purposss  of  deced- 
ent and  his  son^Bradlay  t.  State  (Tex.  Cr. 
App.)  484. 

<B)  Welffkt  maC  SaflioloBer. 

S  242.  On  the  trial  of  a  peace  officer  for 
killing  one  attempting  to  rescue  a  prisoner, 
evidence  held  to  justify  a  finding  that  the  of- 
ficer used  more  force  thaji  was  reasonably 
necessary,  Justifying  a  conviction  of  manslaugh- 
ter in  the  fourth  degree.— State  t.  Montgomery 
(Mo.)  282. 

§  250.  Evidence  held  to  sustain  a  conviction 
of  manslaughter.— Johnson  v.  State  (Tex.  Cr. 
App.)  862. 

Vra.  TBIAL. 

CAj  OoBdaet  la  Goaenl. 

Order  of  proot  see  Criminal  Law,  i  670: 

I  267.  In  determining  whether  evidence  of  a 
dying  declaration  is  competent,  the  bettor  prac- 
tice requires  tfae  court  to  bear  the  evidence  in 
the  absence  of  the  jury^WiUon  t.  Common- 
wealth (Ky.)  557. 

(B)  fknoatloBa  for  Jvrr* 

I  271.  In  a  homicide  case,  the  submission 
to  the  juiy  of  manslaughter  in  the  third  degree 
held  proper  under  the  evidence  showing  that 
accused  struck  the  fatal  blow  in  ttia  heat  of 
passion.— State  t.  Hanson  (Mo.)  245. 

I  274.  The  force  reasonably  necessary  in 
making  an  arrest  or  preventing  a  rescue  must 
be  determined  from  the  circumstances  as  they 
apiieBr  to  the  officer  at  the  time  and  whether 
there  is  a  necesrity  to  kill  is  for  the  Jury.— 
State  T.  Montgomery  (Mo.)  282. 

(C)  loatrBOtloao. 

Argnmentatlva  Instructions,  see  Criminal  Law, 

I  807. 

Construction  and  effect  of  diarge  as  a  whole, 

see  Criminal  Iaw,  S  822. 
Requests  for  instroctions,  see  Criminal  Law, 

S  829. 

S  284.  Pen.  Code  1895,  art.  654,  as  to  evidence 
of  death  necessary  for  conviction,  AeW  a  rule 
of  evidence,  not  required  to  t>e  charged  to  the 
jury.— Southern  v.  State  (Tex.  Or.  App.)  778. 

i  2S4.  The  aubstance  of  Pen.  Code  189<^  art. 
654,  as  to  evidence  of  death  necessary  for  a 
conviction  of  homicide,  held  covered  by  in- 
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Btnictioni  clveiL— floathem  t.  Ststa  (Tex.  Cr. 
App.)  m 

I  290.  Facts  held  to  Tcqulre  an  Inatruetion 
defining,  a  deadly  weapon.— McQill  T.  State  O^ez. 

Cr.  App.)  Ml. 

I  290.  On  prosecution  for  homicide.  Held, 
that  the  court  should  have  instmcted  with  ref- 
erence to  Pen.  Code  1885,  art  717,  lelatio?  to 
intent  as  evidenced  by  nataro  of  Instrument 
used.— McOill  y.  State  (Tex.  Cr.  App.)  941. 

I  294.  On  the  evidence  as  to  a  judgment  of 
Insanity  rendered  Bgainst  the  accused  in  a 
homicide  case,  held,  that  the  failure  of  the  court 
to  cbaKe  the  jury  as  to  the  effect  of  the  judg- 
ment offered  was  not  error.— Baxauno  t.  State 
(Tex.  C^.  App.)  777. 

S  SOO.  A  requested  instruction  on  self-defense 
in  homicide  he^  properly  refused,  because  of  not 
axdndinir  the  idea  of  defendant  having  invited 
OT^roToked  the  aasault.— Ford  T.  State  (Ark.) 

S  300.  On  a  trial  for  homicide,  evidence  held 
to  authorize  the  giving  of  a  requested  cliarge 

on  self-defense.— liucas  v.  Commonwealth  (Ky.) 
4ie. 

§  300.  An  instruction  on  self-defense  held 
sufficient— Futrell  v.  Commonwealth  (Ky.)  555. 

S  300.  The  use  of  the  word  "reasonably"  in 
a  charge  on  threats  held  not  erroneoos.— Pay- 
ton  T.  State  (Tex.  Cr.  App.)  127. 

5 300.  In  a  homicide  case,  an  Instruction  on 
^defense  held  properly  refused  in  view 
of  the  evidence.— Ha  rrelson  v.  State  (Tex.  Or. 
App.)  783. 

S  301.  In  a  prosecution  for  homicide,  an  In- 
struction upon  the  right  to  take  life  in  defense 
of  one's  brother  held  too  mtrictive,  and  there- 
fore improper.— Johnson  t.  State  (Tex.  Cr. 
App.)  804. 

I  308.  In  a  murder  case,  a  charge  held  er- 
roneous as  authorizing  a  conviction  of  murder 
in  the  Sret  degree,  in  the  absence  of  malice. — 
Grant  v.  State  (Tex.  Cr.  App.)  350. 

I  309.  Facts  held  insufficient  to  reguire  the 
submission  of  voluntary  mannlaugbter.— Mar- 
shall V.  Commonwealth  (Ky.)  139. 

I  SOd.  In  a  prosecution  for  homicide,  the 
conrt  is  not  necessarily  required  to  charge  on 
manslaughter  because  self-defense  is  In  the  ease. 
— Jenning*  v.  State  <Tez.  Cr.  App.)  478. 

I  300.  In  a  prosecution  for  manslaughter, 
evidenqe  held  insufficient  to  require  a  charge  on 
manslaagfiter.— Jennings  t.  State  (Tex.  Cr. 
App.)  4T3. 

i  SOO.  Instructions  held  not  to  correctly 
state  the  law  of  mutnal  combat,  nor  rabmit 
facts  that  would  jiistifT  a  conviction  for  mur- 
der, nor  draw  the  distinction  betwem  mnrder 
and  man8laughter.~McGlll  v.  State  (Tex.  Cr. 
App.)  941. 

S  310.  Instruction  in  trial  for  assault  with 
intent  to  murder  held  calculated  to  confuse  the 
jury.-^^ooper     State  (Tex.  Cr.  App.)  355. 

X.  APPEAZi  AMD  EKBOB. 

S  33H.  In  a  criminal  proceeding,  the  exclu- 
sion of  certain  evidence,  if  error,  held  harmleas, 
— Wilfong  V.  State  (Ark.)  028. 

S  338.  Error  in  sdmlttiag  evidence  of  a  dec- 
Jaration  of  decedent,  incompetent  as  a  dying 
declaration,  held  cured  by  its  subsequent  ex- 
clusion and  a  direction  to  the  jury  to  disregard 
it.— Wilson  T.  Ommonwealth  (Ky.)  557. 

f  340.  The  giving  of  sn  instmction  In  the 
langunge  of  Kirhy'a  Dig.  I  1705,  held  not  preju- 
dicial to  acciiBMl. — EiiHtpr  v.  Stnte  (Ark.) 


I  840.  A  verdict  fixing  the  lowest  ponlsb- 
roent  piescribed,  held  favorable  to  accused,  so 
that  .be  could  not  complain  because  the  court 
Ignored  the  statute  requiring  the  jury  merely 
to  find  accused  guilty  or  not  gniity. — ^Futrell 
V.  Commonwealth  (Ky.)  555. 

I  840.  Error,  if  any,  in  an  Initructioii,  heU 

not  materially  prejudicial.— Cox  v.  State  (Tex. 
Cr:  App.)  125. 

{  340.  Any  error  in  not  charging  on  al'M 
In  a  homicide  case  held  not  reversible^ — Wil- 
liams T.  State  (Tex.  Cr.  App.)  345. 


HORSES. 

Injuries  to  horses  on  rallioacl  traefcs, 
roads,  H  425-447. 


Rail- 


HOSPITALS. 

Limitation  applicaUe  to  action  on  official  bond 
of  treasurer  ol  hospital,  see  Limitation  of  Ac- 
tions, I  33. 

HOSTILE  POSSESSION. 

Of  occupant  of  real  estate  holding  adveiBcly,  see 
Adverse  Possession,  |{  5S-S5. 

HOSTILE  WITNESS. 

Leading  questions,  see  Witnesses,  |  244>. 

HOUSEBREAKING. 

See  Bntilary. 

HOUSE  OF  ILL  FAME. 

See  Disorderly  House. 

HUMANITARIAN  DOCTRINE. 

Injury  avoidable  notwithstanding  contzlbatory 
negligence,  see  Master  and  Servant  |  24^: 
Munrcipal  Corporations,  |  706. 

HUSBAND  AND  WIFE. 

See  Curtesy;  Divorce;  Dower;  Marriage. 

Allowance  to  survivor  from  estate  of  decedent, 
see  Executors  and  Administrators,  |  175. 

Competency  as  witnesses  for  or  agalnsC  car'h 
otlier,  see  Witnesses,  62-50. 

Competency  of  wife  as  witness  as  to  transac- 
tions with  decedent  aee  Witnesses  {  14/iX 

Contracts  to  many,  see  Breach  of  Ibcriage 
Promise. 

Purchases  of  state  school  land,  see  Public 

Lands,  {  173. 
lilght  of  survivor  to  exemptions,  tee  Homestead. 

H  141-153. 

I.  mrTUAI.  RIQHTg.  PTJTM,  AMD 
lilABIUTIES. 

Agency  of  one  for  the  other  as  affecting  com- 
petency of  wife  as  witness  for  or  acain^t 
husband,  aee  Witnesses,  {  5ft. 

S  14.  There  may  be  an'estate  by  entirety  in 
personal  property,  and  as  between  nnsband  and 
wife,  the  instrument  creating  sudi  estate  r.fed 
not  state  that  it  does  so.— Ryan  t.  Ford  (Mo. 
App.)  610. 

I  14.  Where  a  promissory  note  la  made  pay- 
able to  husband  and  wife,  ther  are  prima  fade 
equal  owuers  thereof,  thongb  It  may  be  shown 

that  one  of  them  is  the  real  owner  and  entitlitl 

to  the  proceeds.— Ryan  t.  Ford  (Ho.  App.)  «10l 
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m.  OOlfVBYAJ CE».  OOHTltACTS.  AWP 
OTKBR  TRAKSACTIOirS  BETWEEW 
HUBBAini  AKB  WIFE. 

Validity  as  Co  creditors  or  snbsequent  parchas' 
eiB,  Ke  Fraadnlent  CoD-veyances,  9§  90,  118. 

{  38.  Under  the  married  women's  eoablinff 
acts,  a  wife  may  freely  contract  with  her  hus- 
band.—Cole  T.  Cole  (Mo.)  734. 

i  47.  CoDT^ance  from  hnsband  to  wife  held 
to  InTest  in  her  separate  interest  In  land  wheth- 
er hnflband  paid  ther«ftv  senrate  fnnda  of  wife 
or  commuDity  funds  or  boto.— Bott  v.  Wright 
(Tex.  CW.  App.)  900. 

V.  WIFE*8  WEFABATE  ESTATE. 

(B>  Rlakta  AMd  I4»lilll<leB  of  HBsb«»d. 

fi  138.  Husband  heJd  to  have  implied  author- 
ity to  make  stipulations  relatiiv  to  deliTery  of 
deed  of  wife's  separate  property  iriiicta  shall  not 
be  vlolatlre  of  her  Imtructiona  or  in  frand  of 
her  righta.— Bott  t,  Wrlriit  (Tex.  Civ.  App.) 
960. 

{  138.  It  is  not  presumed  that  a  husband 
acts  as  agent  for  his  wife  in  extending  time  of 
payment  of  a  debt  for  Bccurity  of  which  ber 
separate  property  is  mortgaged^Red  BlrerNat. 
Bank  t.  Bray  Civ.  App.)  968. 

(C>  Um1illl«l«a  and  CkarareB. 

S  171.  An  unauthorised  extension  by  a  hus- 
band and  hia  creditor  of  time  of  payment  of  a 
debt  secured  by  deed  of  trust  on  the  wife's 
separate  property  released  the  lieu  on  the  prop- 
erty.—Red  River  Mat  Bank  t.  Bray  (Tex.  CIt. 
App.)  968. 

%  171.  A  wife's  separate  property  mortgaged 
for  the  husband's  debt  is  liable  oa  the  same 
principle  as  a  surety,  and  is  released  by  any  act 
which  would  operate  to  release  a  surety. — Red 
Biver  Nat  Bank  r.  Bray  (Tex.  Civ.  App.)  90S. 

(D)  CoMTexmaeea  mmi.  Comtrmmtm  to 
Conver* 

S  187.  Married  woman  held  to  hare  no  legal 
capacity  under  Rev.  St.  181^,  art.  2970,  to 
make  contract  either  directly  or  indirectly  for 
sale  of  land,  if  it  is  not  for  oeceaaaries  or  bene- 
fit of  separate  property.— Bott  v.  Wright  (Tex. 
dv.  App.)  980. 

S  192.  Wife  Aeld  bound  by  deed  of  separate 
property  after  delivery  in  escrew  to  the  Bflme 
exteut  as  other  persons.— Bott  v.  Wright  (Tex. 
Civ,  App.)  9«0. 

S  194.  A  married  woman  is  not  bound  by 
her  deed  of  land  till  after  due  acknowledgment 
thereof  before  an  officer.— Bott  t.  Wright  (Tex. 
Civ.  App.)  960. 

VX.  ACTIONS. 

I  239.  In  view  of  Rev.  St.  1895.  art.  2970, 
a  personal  jiidiiiment  held  improperly  rendered 
against  the  wife,  in  an  action  against  husband 
and  wife  to  recoveiT  the  balance  due  for  ma- 
terials for  erecting  a  house  on  the  homestead. — 
Howell  V.  McMnrry  Lamber  Co.  (Tex.  CW. 
App.)  848. 

VXX.  OOMMUNITT  PBOFEBTT. 

Purchases  of  state  school  land,  see  Public 
Lands,  8  17a 

S  262.  Presumption  that  property  acquired 
during  existence  of  relation  of  husband  and 
wife  u  community  property  held  rebuttable.— 
W^infield  T.  Rilling  (Tex.  Glr.  App.)  828. 

t  2GS.  A  husband  is  not  liable  for  the  ordi- 
nary general  community  debts  contracted  by  hia 
wife  without  hia  authority.— Jones  v.  O.  W. 
Lyman  Millinery  Co.  (Tex.  Civ.  App.)  864. 


I  270.  Whether  community  debts,  for  which 
a  husband  was  sought  to  be  held  liable,  were 
contracted  on  his  authority,  held  for  the  Jnry. 
—Jones  V.  O.  W.  Lyman  ifllUneiy  Go.  (Itk. 
Civ.  App.)  864. 

Vm.  flEPARATIOK  AHD  SBPARATB 

XAnrTEMAncE. 

Alimony  In  acdona  for  dlTorce,  see  DlTorc&  Ii 

212-28a 

HYPOTHECATION. 

See  Chattel  Mortgages;  Pledges. 

IDENTITY. 

Of  causes  of  action  or  defenses  as  affecting 
operation  of  former  judgment  as  bar,  see 
Judgment,  |  S65. 

Of  issues  or  snhject-matter  of  action  aa  affect< 
log  conclusiTenese  of  judgment,  see  Judg- 
ment. J  713. 

Of  offense  nnder  a  plea  of  former  jeopardy,  see 
Criminal  Law.  §  197. 

Of  persona  aa  affecting  conclusiveness  of  for- 
mer judgment,  see  Judgment,  H  6<I5-70S. 

Of  persons  as  affecting  operation  of  former 
jnagment  as  bar,  see  Judgment,  {  627. 

IDIOTS. 

See  Insane  Persons. 

ILLEGALITY. 

Of  contracts,  see  Contracts,  H  113-138. 

ILL  FAME. 

Houses  of  ill  fame,  see  Disorderly  House. 

IMBECILES. 

In  general,  see  Insane  Persons. 

IMMOVABLES. 

Conveyances,  see  Deeds. 
Mortgages,  see  Mortgages. 
Sales,  see  Vendor  and  Purctiaser. 

IMMUNITY. 

Constitutional  guaranties  of  privileges  or  im- 
munities of  citizens,  see  Constitutional  Law, 

S  2oa 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  88  121-161. 

IMPANELING  JURY. 

See  Jnry,  |  149. 

IMPEACHMENT. 

Of  certificate  of  acknowledgment,  see  Acknowl- 
edgment, §8  69,  62. 

Of  verdict  by  affidavits  and  testimony  of  jurors 
on  motion  for  new  trial,  see  Criminal  Law,  I 
957. 

Of  witness,  see  Witnesses,  |S  331^-396. 

IMPLICATION. 

Creation  of  easement;  see  Easements,  |  1& 

IMPLIED  AUTHORITY. 

Of  agent,  see  Principal  and  J^ent,  H  99-108. 
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IMPLIED  CONTRACTS. 

See  Money  Paid. 

LimUation  of  actions  for  bnad^  lee  Llidta- 
tion  of  Actions,  S  28. 

IMPLIED  REPEAL 

Of  atatnte.  aee  Statatea,  |  162. 

IMPLIED  TRUSTS. 

See  Trnsts,  S  94. 

IMPRISONMENT. 

Paniabment  for  crime,  tee  Criminal  Law,  S 

1206. 

Release  on  habeaa  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Compensation  for  improvements  In  ejectment, 

see  Ejectment.  IS  1&-146. 
Confltmetion  of  statntea  autfaoriaing  recovery 

for  Improvements,  see  Statutes,  |  243. 
Improvement  district  for  construction  of  brids- 

es,  see  Bridges,  S  12. 
Liens,  see  Mecbanica*  Liens. 
Public  Improvements,  see  Higbwavs;  Levees; 

Municipal  Corporations,  S|  Z70-586. 

i  4.  One  making  improvements  on  the  land 
of  another  held  to  have  acted  in  good  faith,  be- 
lieving that  be  was  the  true  owner,  entitling 
him  to  compensation  tberefor.— Oreer  v.  Vangh- 
an  (Ark.)  456. 

I  4.  Valae  of  improvements  made  In  good 
faith  by  one  believing  that  he  is  the  owner  of 
the  land  which  actually  belongs  to  another  held 
baaed  on  the  enhanced  value  which  the  improve- 
ments at  the  time  of  the  recovery  impart  to  the 
land.— Greer  t.  Taogban  (Ark.)  466. 

INCAPACITY. 

In  genera],  see  Infants ;  Insane  Persona. 
To  commit  crime,  see  Infants,  J  66. 
To  make  will,  Be$  Wills,  H  31-55. 

INCHOATE  DOWER. 

See  Dover,  |  46. 

INCOMPETENCY. 

See  Insane  Peraons. 

INCONSISTENCY. 

In  description  of  boandaries,  aee  BoDadarles, 

i  3. 

In  Instractiona  to  jury,  see  N^Uffancoi  i  138; 
Trial,  |  248. 

Statementa  by  wltneasea  inconsistent  with  tes- 
timony aa  ground  for  impeacbment,  see  Wit- 
nesses, S§  STO-^06. 

INCONTESTABLE  POUCIES. 

See  Insnrance,  t  706. 

INCORPORATION. 

In  general,  see  Corporations,  S  18. 

INCRIMINATION. 

Compelling  accused  to  criminate  Unnelf,  see 
Criminal  Law.  S  393. 

INCUMBRANCES. 

See  Liens;  Meelianfcs'  Lleni;  Mortgages. 

On  property  of  married  woman's  separate  es- 
tate, Bee  Husband  and  Wife,  §  171. 


INDEBTEDNESS. 

Ghaige  on  married  woman's  separate  property, 
see  Husband  and  Wife,  |  171. 

Of  municipal  corporations,  see  Municipal  Cor- 
porations, u  seo-^. 

INDECENCY. 

See  Obscenity. 

INDEMNITY. 

See  Guaranty;  Principal  and  Snretr. 

INDEPENDENT  CONTRACTORS. 

UabiUty  for  acta  and  (Hnlssloiis,  see  Master  and 
Servant,  ff  315-818;  Negligenee.  |  B& 

INDETERMINATE  SENTENCES. 

See  Criminal  Law,  H  0»h  1206L 
Indeterminate  sentence  law  as  Invasion  <jfmw- 
ince  of  conrt,  see  Ctxutltntional  Lew,  {  SZ. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jury. 

Admlsslbtlity  of  evidence  of  finding  of  indict- 
ment against  defendant  on  testimony  of  dece- 
dent, see  Homicide,  H  165.  166. 

Defects  as  gronnd  for  arrest  of  jodgmoit,  see 
Criminal  Law,  I  970. 

Review  of  aueations  aa  dependmt  on  prcjodlcial 
aatnrs  of  error,  see  Criminal  Law,  1  1167. 

For  particular  ofease*. 


d(MO:  Kape,  M  20-34. 
Bsubllsbment  of  lottery,  see  Lotteries,  i  SS. 
Violations  of  election  lawi^  aee  EleetkHu,  | 

328. 

Tiolations  of  liquor  lawt^  aee  IntoxleatInK  LIq- 
nois,  U  205-m 

V.  BEQtnSICTS  AMD  ■  II  FVlOlSlffCT 
OF  AOOUftATIOM. 

Burden  of  proof  aa  to  matters  excepted  In  In- 
dictment in  statutory  offense,  see  Criminal 
Law,  I  829.  . 

Descripaon  of  property  atolen,  see  Lnrceny,  { 

80. 

Negativing  exeeptiona  in  statute  in  indictment 
for  violatimi  of  local  option  lawa,  see  Is- 
tozicating  Liquors,  |  222. 

I  62.  The  court  in  determining  the  snfficieB- 
cy  of  an  information  can  take  nothing  by  in- 
tendment.—State  V.  McFadden  (Mo.  App.)  267. 

I  87.  An  Indictment  for  robbery,  chazsing 
the  offense  to  have  been  committed  on  Feont- 
ary  29,  lOlO.  an  Impostible  date.  Md  fatnUr 
defective.— McOinsey  State  (Tex.  Cr.  App.) 
773;   Nobles  t.  State,  Id. 

t  91.  An  Indictment  charging  the  making  ct 
a  falae  return  of  a  primary  election,  must  al- 
lege that  the  return  was  feloniously  made,  with 
intent  to  change  the  reault  of  Uw  election.— 
State     Buchfeider  Qio.)  220. 

f  91.  An  information  for  morder  heU  to 
sufBciently  allege  that  the  wonndlng  was  done 
feloniously.- Stato  r.  Hanson  (Mo.)  245. 

S  91.  An  Information  for  murder  moat  al- 
lege that  the  wounding  waa  tdonloaaly  done- 
State  V.  Hanson  (Mo.)  24& 

I  lia  An  indictment  for  pnanmlnc  to  sol- 
emnlse  marriage  contrary  to  law  is  aoScienL 

where  it  follows  the  language  of  the  statnte.- 

Pearee  r.  State  (Ark.)  §m. 
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f  tlO.  An  Indictment  for  n«gleet  of  dntr  as 
asfiefnor,  under  Ky.  St  |  374S  (RuBsell'a  St  { 
4850),  held  inrafficient  to  charge  the  oSenM.— 
Oommonwealth  t.  Holf  (Ey.)  1023. 

f  110.  An  indictment,  under  B«v.  St  180», 
I  2917  (Ann.  St  1006,  p.  1408).  for  keeping 
a  common  honse  of  assignation,  meli  Buffident, 
though  it  did  not  allege  the  location  of  the 
house.— State  t.  Newman  (Mo>  App.)  753. 

f  111.  An  information  charging  manalaagh- 
ter,  under  Rev.  St  1800, 1 1803  (Ann.  St.  1906, 
p.  1280),  which  makes  a  fatal  aborUoa  man- 
slaughter, must  nMatire  the  exceptions  In  the 
statnte.— State  t.  Gaato  (Sfo.)  1116. 

{  111.  Where  exceptions  occur  in  a  section 
of  a  statute  defining  an  offense,  an  information 
charging  the  offense  must  negative  the  excep- 
tions.—State  T.  McFadden  (Mo.  App.)  267. 

I  120.  Unnecessary  descriptive  averments  do 
not  vitiate  an  IndtctmenL- RoUnsm  t.  State 
<Tex.  Gr.  App.)  944. 

-n.  JOIHDER  OF  PARTIES,  OFFENSES, 
AED  OOinrTS.  DVPUOITT, 
ANJ>  ELECTION. 

Verdict  on  Indictment  containing  several  counts, 
see  Grindnal  Law,  |  878. 

i  125.  Under  Kirby's  Dig.  H  5171-5176, 
5180,  61S1,  5204^  indictment  for  presuming  to 
solemnise  marriage  contrary  to  law  held  not  to 
charge  two  offenses,  but  one  offense  committed 
in  two  dlfferMit  way8.^Pearce  t.  State  (Aik.) 
986. 

I  125.  Several  acts  constituting  different  of- 
fenses cannot  he  joined  in  the  same  indictment* 
except  In  seoarate  counts.— Hailewood  v.  Com^ 
DKmwealtli  (Ky.)  567. 

i  130.  Though  by  statute  burglary  and  lar> 
ceny  may  both  he  charged  in  the  same  indict* 
ment  or  information,  either  in  the  same  couut 
or  in  different  counts,  tliey  should  be  treated 
as  separate  offenses.— State  v.  Lackey  (Mo. 
Sap.)  602. 

I  132.  Defendant,  in  prosecution  for  presum- 
ing to  solemnize  marriage  contrary  to  law, 
Aeld.  at  most,  entitled  to  require  state  to  elect 
on  which  charge  it  would  prosecute.— Pearce 
V.  State  (Ark.)  086. 

I  132.  Under  the  rule  as  to  the  manner  of 
reaching  the  defect  in  the  indictment  of  a  mls- 
Joiuder  of  offenses,  under  Gr.  Code  Frac.  1 165, 
held,  that  upon  a  ehowine  by  the  proof  of  a 
misjoinder  the  commonwealth  should  have  been 
required  to  elect,  and  to  dismiss  as  to  the  of- 
fenses it  did  not  elect  to  prosecute.— Haxiewood 
T.  Commonwealth  (Ky.)  567. 

Vn.  MOTION  TO  QUASH  OB  DISIIISS, 
AND  DEKUBBEB. 

Review  of  decisions'  on  motion  to  set  aside 
indictment,  see  Criminal  Law,  |  1134. 

I  133.  Motion  to  quasb  an  Indictment  found 
by  a  de  facto  grand  jury  held  the  only  method 
of  objecting  thereto,  because  of  irregularity  in 
formation  of  the  grand  jury.— Commonwealth  v. 
Goulet  (Ky.)  151. 

i  137.  The  Information  should  be  quashed 
it  no  witnesses'  names  are  indorsed  thereou  as 
required  by  statute,  unless  the  prosecuting  at- 
torney offers  to  supply  such  omission.— State  v. 
Martin  (Mo.)  505. 

S  147.  Under  the  mle  as  to  the  manner  of 
reaching  the  defect  in  the  indictment  of  a  mis- 
joinder of  offenses,  under  Gr.  Code  Frac.  | 
If^j  held  that,  upon  a  showing  by  the  proof 
-of  a  misjoinder  of  oSeDses,  demurrer  would 
not  lie.— Ha^ewood  v.  Commcoiwealth  (Ky-) 
S67. 


Tm.  AMENmENT. 

I  161.  Under  Code  Gr.  Proc.  1895,  arts.  430, 
the  omission  of  the  signature  of  the  county 
attorney  to  an  information  held  not  a  matter 
of  snbstance  and  curable  by  amendment.— Hol- 
comb  T.  State  (Tex.  Cr.  App.)  862. 

□L  USUBS.  PBOOr,  AEO  VAmZAEOB. 

In  proueutiona  for  poffffovlar  of ensst. 
See  Burglary.  {  28;  EbnbenlemeDt,  |  35;  Lar- 
ceny, I  40. 

For  establishment  of  lottery,  see  Lotteries,  |  28. 
Variance  as  nonnd  fw  revenaL  see  Gnmlnal 

Law.  S  1186. 
Yiolations  of  liquor  laws,  aee  Intoxicatiiii  Uq- 

uors,  I  223. 

I  167.  Unnecessary  descriptive  averments 
cast  upon  the  prosecution  the  burden  of  prov- 
ing them.— Bobinson  v.  State  (Tex.  Gr.  App.) 
944. 

9  169.  It  is  not  necessary  that  the  conspiracy 
should  be  alleged  in  the  indictment  or  informa- 
tion to  render  declarations  ot  one  conspirator 
admissible  against  his  feUaw8.r— State  t.  Gasto 
(Ma)  1115. 

Z.  OONVIOTION  OF  OFFENSE  lE- 
OLVDED  nr  OHABOE. 

S  189.  An  Information  chargiug  the  embez- 
slement  of  a  sum  which  amounted  to  a  felony 
authorized  a  conviction  of  the  lesser  grade  vt 
misdemeanor  (embesslanait)^BtBte  T.  Biburtin 
(Mo.)  695. 


INDORSEMENT. 


Bills 


Of  WU  of  exchange  or  piomlsaoiy  note, 
and  Notes,  |  241-2M. 

Of  names  of  witnesses  on  lnfoxmatloo»  isa  In- 
dictment and  Information,  i  187. 

INDUCEMENT. 

In  oontnets,  aee  Contracts,  |  6L 

INFANTS. 

See  Gnardlan  and  Ward. 

Care  required  of  Infant  servant,  see  Master  and 

Servant,  §  230. 
Injuries  to,  from  operation  of  street  railroad, 

see  fitreet  Ballroads,  i  95. 

VL  GRIMES. 

S  66.  The  presumption  that  one  under  14 
years  of  age  is  not  criminally  responsible  pre- 
vails until  the  evidence  clearly  shows  that  he 
understood  the  nature  of  the  offense.— Gamer 
T.  State  (Ark.)  lOia 

VH.  ACTIONS. 

Time  for  appeal  by  Infant  plaintiff,  sea  Aj^ 
peal  and  Error,  |  349. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

INHABITANTS. 

GnumetatloB,  pee  Gensna. 

INJUNCTION. 

Relief  cgaitiMt  particular  acta  or'  prooeedinija. 
Diversion  of  waters,  see  Waters  and  Water 

Courses,  |  86. 
Enforcement  of  judgment  see  Jndgment,  li  460, 

461.  _ 
Execution,  see  EIxecutUHi,  H  I'^lt  172. 
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EzecQtion  on  jMttice'n  jndgmeDt,  see  Jastices 

of  the  Peace,  {  128. 
Judicial  proceedings,  concnnent  and  conflicting 

Jurisdictlcni  of  state  conrti,  aee  Courti,  I 

480. 

Violations  of  Uqnor  lawi,  see  Intozieatins  Liq- 
aon,  I  279. 

Review  of  proceedinffM  for  injunction. 

Decisions  reviewable,  Bee  Appeal  and  Error,  { 
100. 

Modification  of  Judgment;  see  Appeal  and  Er- 
ror, i  1153.  ^ 

Nature  of  action  as  civil  or  criminal  as  affect- 
ing right  to  appeal,  see  Appeal  and  Error, 

T^e^for  appeal,  see  Aj^eal  and  Error,  |  889. 

I.  VATUBE  AKD  OBOVHDt  IK  OBH- 
EILAXi. 

(A)  lV»tBre  and  form  of  Renedr. 

{  2.  The  ordinary  writ  of  injunction  is  abol- 
ished in  Kentuck;,  a  restraining  order  tieing  sub- 
stituted therefor  by  Civ.  Code  Prac.  fi  271.— Bar- 
tram  T.  Ohio  &  B.  S.  R.  Co.  (Ky.)  188. 

(B)  Orouda  of  Relief. 

I  16.  In  coorts  administering  both  law  and 
equity  the  rales  denying  injunction,  where 
there  Is  a  remedy  at  law  shonld  not  be  applied 
as  rigidly  as  at  common  law.— El  Campo  Light, 
Ice  &  Water  Co.  t.  Water  ft  light  Co.  of  El 
Campo  CI^BX.  Civ.  App.)  868. 

n.  SUBJECTS  OF  PBOTBOTXOE  AED 
BEUXF. 

(S»  Pttblte  Omeevs  «atd  Boards  aad  Ma- 
il id  pslltles* 

S  8C.  If  an  ordinance  reqairing  the  extension 
of  a  street  across  a  railroad^s  tracks  is  void,  the 
railroad  has  an  adequate  remedy  at  law,  and 
injunction  will  aot  lie  to  restrain  the  extension. 
—Louisville  A  N.  K.  Go.  v.  City  of  Louisville 
(Ky.)  184. 

(H)  Crlmlaal  Aets*  C^KsplVMles.  and 
PvosceatlonN. 

Natnre  of  suit  as  civil  or  criminal  as  affecting 
right  to  api»eal,  see  Appeal  and  Error,  |  41. 

I  106,  It  is  the  duty  of  county  and  prednct 
officers  to  arrest  and  try  officers  violating  the 
laws  of  the  state,  wherever  such  violation  oc- 
curs within  their  county  or  precinct,  and  the 
motives  for  the  enforcement  of  the  law  canuot 
be  looked  to  In  determlnii^  the  validity  of  the 
enforcement. — McDonald  t.  Denton  (Tex.  Civ, 
App.)  823. 

I  105.  Equity  deals  only  with  civil  and  prop- 
erty  rights,  and.  an  injunction  will  not  Be 
granted  to  restrain  the  prosecution  of  criminal 
acts.— McDonald  v.  Denton  (Tex.  CUt.  App.) 
823. 

m.  AOnONS  FOB  INJU1TOTIOE8. 

S  128.  A  court  of  equity  will  not  grant  an  In- 
jnnction  except  on  clearest  proof. — Yancy  v. 
Jones  (Mo.  App.)  316. 

XV.  PKEf.TMTTfABY  AED  lETEBIAOU- 
TOBT  UfJUH OnOHS. 

Review  of  decisions,  see  Appeal  and  Error,  { 


(A)  Grounds  and  pPoeeedlnsB  to  Proeure. 

flS2.  Refusal  of  a  jadge  in  diambers  to  sus- 
Q  special  exceptions  to  the  petition  for  an 
injunction  held  not  error.— El  Campo  IJght, 

Iw  &  Water  Co.  v.  Water  &  Lijfht  Co.  of  El 
Campo  {Tex.  Civ.  App.)  8tl8. 


(B)  CoatlnnfBK.  MAdltrlaVp  Taeatlas,  or 
DlasolTlav* 

Review  <^  dedslons,  se«  Appeal  and  Error,  I 
389. 

VI.  WBIT.  OBPEB  OB  PBOBEE,  SBHV- 
XOE.  AMD  EMFOBOEIEEXA. 

I  213.  Under  Glv.  Oode  Prac.  H  2S1.  2S2. 
where  B.  was  notified  of  a  railroad  company> 
application  to  have  him  included  in  an  iajun«^ 
tfon  order,  be  was  bound  as  soon  as  the  rail- 
road company's  bond  was  executed. — Bart  ram 
V.  Ohio  &  B.  S,  R.  Co.  (Ey.)  188. 

VIX.  VIOLATION  AND  PUNUHMBNT. 

{  225.  A  party  attempting  to  remove  build- 
ings from  real  estate  under  claim  of  right, 
notwithstanding  an  injonction  againat  their  re- 
moval by  the  lessee  beli  not  to  nave  presentHl 
a  defense  to  contempt  proceedings.— St.  Josepj 
Brewing  Co.  v.  Hanber  (Mo.  App.)  54. 

I  228.  Party  held  within  the  scope  of  th» 
court's  order  enjoining  the  removal  of  build- 
ings by  a  leasee  so  as  to  be  guilty  of  contempt 
for  attempting  a  Temoval.—St,  Joseph  Brewing 
Cty.  T.  Hauber  (Mo.  App.)  54. 

Vm.  UABILITIES  ON  BONDS  OB 
ITNDEBTAXINOS. 

S  Where,  during  a  pending  suit  to  re- 

strain B.'s  removal  of  certain  timber,  it  was 
B<dd  bj  a  receiver,  and  B.  was  subsequently 
determined  to  he  the  owner,  he  was  entitled  to 
recover  on  the  Injunction  bond  the  difference 
between  the  value  of  the  timl>er  and  the  amount 
received  on  a  sale  thereof.— Bartram  t.  Ohio  St 
B.  S.  R.  Co.  (Ky.)  188. 

S  252.  Where  an  Injunction  prevented  K 
from  selling  logs  he  had  cut.  and  the  logs  were 
afterwards  sold  by  a  receiver,  the  amoant  re- 
ceived by  the  receiver  was  not  conclo^Te 
the  valae  of  the  logs  at  the  time  of  the  injunc- 
tion, in  an  action  on  die  bond.^Bartiaiii.  r. 
Ohio  &  B.  8.  R.  Co.  (Ky.)  188. 

5  2r]2,  Attorney's  fees  and  nontaxable  co<>>« 
and  ex]>en(ie8  are  recoverable  In  an  action  on  an 
injunction  bond,  where  the  injunction  was  aux- 
iliary to  some  other  relief,  but  not  if  tbe-  in- 
jonction was  the  sole  relief  sought  In  the  actloa. 
—Bartram  t.  Ohio  ft  B.  S.  B.  Co.  ^y.)  188. 

6  252.  Where  an  injunction  Is  wronirfuIlT 
sued  out  in  good  faith,  defendant  may  not  rr- 
cover  damages  for  lost  time  and  aervices  in  d^ 
fending  against  the  same.— Bartram  t.  Ofaio  ft 
B.  S.  E.  Co.  (Ky.)  18& 

INJURIES. 

In  general,  see  Damages;  Negligence. 

INNOCENCE. 

Presumption  in  criminal  prosecntiona,  eee  Crim- 
inal Law,  {  308. 

INNOCENT  PURCHASERS. 

Of  UUs  or  notes,  see  BlUs  and  Notee^  U  SCO- 
37a 

IN  PAIS. 

Estoppel,  see  Kstoppel,  |  68. 

INSANE  PERSONS. 

Oi^nton  evidence  as  to  mental  capacity,  spe 

Criminal  Law,  |  452. 
Presumption  as  to  sanity,  see  Eridence,  %  6^ 

VI.  OONTBAOTE. 

Bona  fide  parchaaers  of  note,  aee  Billa  and 

Notes,  I  S6& 
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Vn.  TOBT8. 

S  80.  Und«r  Kr.  St.  %  4  (RasBeU's  St.  I  8), 
sivins  a  widow  end  minor  children  of  one  felUed 
by  tne  carelesB,  wanton  or  malicioas  use  of 
firMnnB,  not  in  self-defenae^  an  actitMO  anUnst 
the  one  doing  the  kilUnc,  a  Innatlo  keli  liable 
to  tbe  widow  of  a  depaty  sheriff  killed  bj  him 
white  tbe  deputy  waa  teking  him  In  coatody 
as  a  lanatic— Yonng  T.  Xoung  (Ky.)  156. 

S  80.  An  Insane  person  1b  liable  dvilly  for 
hia  torts  to  tbe  same  extent  as  a  sane  person, 
with  tbe  possible  exception  of  torts  Involvinc 
malice  or  intent— Yoang      Toung  (Ky.)  IBo. 

Vm.  CBIMBS. 

insanity  as  defense  In  criminal  pioKcntioni, 
see  Homicide,  {  294. 

IX.  Aonoira. 

S  04.  Where  tbe  qaestion  of  tbe  lacompeteti- 
cy  of  an  alleged  non  compos  mentis  was  dis- 
puted and  autraequently  decided  to  tbe  contrary, 
the  court  did  not  err  in  refusing  to  appoint 
a  guardian  ad  litem  under  Bev.  St.  18(k>,  art. 
12ll.-Koppe  T.  Oroginsky  (Tex.  Civ.  App.) 
984. 

INSOLVENCY. 

i<ee  Assignments   for   Benefit   of  Creditors; 

Bankruptcy. 
Of  bank,  see  Banks  and  Banking,  {  77. 
Of^i^ontlonB  in  general,  see  Corporatloiu,  If 

Of  fcrantor,  element  of  fraud  as  to  creditors  or 
subsequent  purchasers,  see  Fraudulent  GoD- 

Teyances,  {  Ql. 

m.  ASSIQlfMIiHT,  APMiyiSTBATION, 
AND  DISTRIBUTION  OF  IN- 
WOLVBKVn  ESTATAi. 

(O)  Pref  ercBMS  amd  TrMtatemi  br  Imb«1- 
T«atf  aaA  Attftekamita  mmA 
Otk«r  Uema. 

Preference  affecting  validity  of  conveyance  as 
to  creditors;  see  Fraudulient  Conv^ances,  | 

(F)  Clalaa  A«atMat  aad  Diatrlbvilva  of 

Btttate. 

Claims  against  insolvent  corporations  In  gener- 
al, see  CoriKtratious,  1  56o. 

INSPECTION. 

By  jury,  see  Trial,  S  28. 

Of  tools,  machinery,  appliances,  and  places  for 
work  for  protection  of  servant,  see  Master 
and  Servant,  f  124. 

Bight  of  partner  to  inspect  books  of  account, 
see  Partnership,  |  80. 

INSTRUCTIONS. 

By  court  to  Jury,  see  Criminal  Law,  Si  757- 
7W,  772-823,  824-830;  Trial,  Sjf  191-296. 

By  master  to  servant,  see  Master  and  Servant, 
if  160-150. 

INSTRUMENTS. 

Acknowledgment  of,  see  Acknowledgment. 
Best  and  secondary  evidence,  see  Criminal  Law, 

S  398;  Evidence,  §§  l.'i8-171. 
Delivery  as  escrow,,  see  Escrows. 
DorMimentaryi  evidence,  see  Criminal  Law,  f 

4Xi;  Evidence,  ff  883-354. 
Forgery,  see  Forgery. 

Parol  or  other  ezmnsie  evidence,  see  Bvldence, 

Sfi  423-465. 
Reformation,  see  Reformation  of  Instruments. 
Requisites  and  sufficiency  of  writing  to  satisfy 

i«tatute  of  frauds,  see  Frauds,  Statute  of,  I 

lis. 


VeriflcatlOB  of  i^eadlnn  in  SiCtlons  on  written 
inatroments  in  genenu,  see  Pleading,  f  291. 

Partic«iar  cHoMtei  of  written  in$truments. 

See  Assignments  for  Benefit  of  Creditors;  Bills 
and  Aotes;  Chattel  Mortgages;  Indictment 
and  iDfotmatlon;  Inanrance;  Mortgages; 
Willa 

Checks,  see  Banks  and  Banking,  f  138. 
Contracts  in  general,  conatmction  and  opera- 
tion, see  Contracts. 
Deeds,  see  Deeds. 

INSULTING  LANGUAGE. 

As^^novocation  for  homicide,  seo  Honddde,  f 

INSURANCE 

I.  OONTBOX.  AND  BEOTOAXIOH  IN 
OTiTfBRAT*. 

17.  A  fire  insurance  company  Md  not  en- 
titled to  the  exemption  provided  by  Acts  81st 
Leg.  c.  18,  f  16,  for  companies  paying  an  oc- 
cupation tax  of  per  cent,  of  gross  premi- 
ums, leas  certain  deductions,  by  its  payment  of 
a  2  pi^  cent  tax.— Fireman's  Fond  Ina.  Go.  v. 
Von  Bosenbexg  iTez.)  4ffl. 

THB  OONTBAOT  IH  OENSRAL. 

(A)  K«tvre.  Iteanlsltes,  and  Valldltr* 

f  ]S4.  Where  an  application  for  a  life  policy 
was  not  attached  tnereto,  it  was  properly 
stricken  from  the  petition  in  an  action  thereon 
under  Ky.  St  f  679  (Russell's  St  f  4400).- 
Western  ft  Southern  Life  Ins.  Co.  v.  Davla 
(Ky.)  410. 

I  136.  A  provision  that  a  policy  should  not 
be  valid  unless  Insured  was  alive  and  lo  /lound 
health  on  the  date  of  delivery  held  unavailable, 
unless  the  unsoundness  of  health  occurred  be- 
tween the  date  of  the  application  and  medical 
examination  and  the  dellvenr  of  the  policy.- 
Westera  A  Sontbem  life  Ins.  Gob  t.  Davis 
(Ky.)  410. 

VI.  FKEKnntft.  Duns,  AND  ASSESS- 
MENTS. 

Liability  of  debtor  for  premiums  paid  by  cred- 
itors, see  Money  Paid,  ff  1,  9. 

X.  FORFEITURE  OF  FOUGT  FOR 
BREACH  OF  PROMISSORY  WAR. 
RAlfTY.  COVENANT,  OR  CONDI- 
TION StTBSEQUEKT. 

(B)  Mtetten  Bclstlns  to  Proportr  or  Ik- 
terost  Imsnred. 

f  823.  An  Immred  house  held  to  have  been 
occupied  when  destroyed  by  fire,  within  a  pro- 
vision of  the  policy. — Agricultural  Idh.  Co.  of 
Watertown,  N.  Y.,  v.  Owens  (Tex.  Civ.  App.) 
828. 

I  334.  A  provision  of  a  policy,  making  it 
void  if  the  hazard  be  increased  by  any  means 
within  tbe  control  or  knowledge  of  the  insured, 
held  not  to  avoid  the  policy  because,  on  at- 
tempt of  a  third  person  to  bum  thf  property,  in- 
sured did  not  notify  the  insurer,  or  do  anytning 
to  prevent  its  repetition.— Williamsburg  City 
Fire  Ins.  Co.  t.  Weeks  Drag  Co-  (Tex.)  121. 

(BD  NoBpsTMOBi  of  Prcmlama  or  Aaacaii- 

I  350.  lu  construing  Rev.  St.  1890,  |  7897 
(Ann.  St.  1906,  p.  3752).  which  provides  that 
policies  shall  not  be  forfeited  by  reason  of 
nonpayment  of  premiums  where  three-fourths 
of  the  net  value  -of  the  policy  is  sufflclent  to 
secure  temporary  insurance,  etc.,  "net  value"  is 
a  technical  term,  and  Is  to  be  taken  in  its 
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technical  sense.— Rose  t.  Franklin  Life  Ins. 
Co.  (Mo.  App.)  613. 

i  8601  Tlie  imallneas  of  the  premium  yaid 
doei  not  increaM  tbe  net  value  m  the  poli<7.— 
Bom  t.  Franklin  life  Ins.  Co.  (Mo.  App^)  618. 

I  850.  Under  Bev.  St.  1899.  f  -7897  (Ann. 
St  1906,  p.  8702),  tlie  computation  of  the  net 
valne  is  to  be  made  upon  the  premiums  ae  paid, 
and  accordioK  to  the  actual  cost  of  Insurance, 
and  not  upon  an  artificial  standard,  independ- 
ent of  the  kind  of  policy  or  rate  of  premium.— 
Bose  T.  Franklin  UU  Du.  Go.  (Ho.  App.)  613. 

S  350.  Gross  premiums  Indode  the  net  pre- 
mium, and  tbe  loading  usnallr  imposed  on  a 
policy,  to  pay  expenses  of  the  con^any  and 

Iield  a  profit  to  the  Insurer. — Row  t.  Franklin 
Jfe  Ine.  Co.  (Mo.  App.)  613. 

S  350.  The  net  value  of  an  insurance  poUcy, 
as  computed  under  Rev.  St  1899,  |  7897  (Ann. 
St.  1906,  p.  37521,  Is  the  excess  of  the  total 
premiums  paid,  plus  4  per  cent  compound  in- 
terest over  the  actuarial  cost  of  inBuranoe. — 
Rose  T.  Franklin  Life  Ins.  Co.  (Mo.  App.)  613. 

I  370.  Expert  evidence  based  i^u  a  false 
assumption  of  fact  heia  worthlew.—Boae  v. 
Franklin  Life  lu.  Co.  (Mo.  App.)  613. 

ZI.  EaTOPPm,  WAIVER,  OB  AOBJSE. 
MEHTft  AFFECTIMO  BIGHT  TO 
ATOm  OB  FOBTEIT  POIJGT. 

I  378.  Provisions  of  a  fire  Insurance  policy 
as  to  sole  and  unconditional  ownership  held 
waived,  where  the  Insurer's  agrent  knew  that 
the  policy  was  issned  to  an  executor  in  that 
capacity,  and  not  as  sole  owner. — Shawnee 
Fire  Ins.  Co.  t.  Cbaiman  (Tex.  Civ.  App.) 
854. 

Zn,  BUBS  AND  GAXTSES  OF  X.OS8. 

<£!}  AecIdeMt  ttmA  Health  ImaKranee. 

%  455.  Insured  held  to  have  died  from  bod- 
ily injuries  effected  through  external,  violent 
and  accidental  means.— Oeneral  Accident  Sc 
Life  Atsnr.  Ctwporation  v.  Meredith  (Ky.) 

I  466.  Rev.  St.  1909.  i  6945,  held  to  apply 
to  an  accident  policy  issued  by  a  foreign  in- 
surance company,  and  to  authorise  a  recovery 
for  the  whole  amount  of  ttie  policy,  notwith- 
standing insured  committed  suicide  by  poison. 
— Applegate  v.  Travelers*  Ins.  Co.  of  Hutfbrd, 
Conn.  (Mo.  App.)  2. 

5 467.  A  provision  of  an  accident  insurance 
_  icy  requiring  the  injuries  to  have  wholly 
and  continuouHly  disabled  assured  from  per> 
forming  all  duties  held  not  to  apply  to  an  ac- 
tion under  the  policy  for  death,  referring  only 
to  total  disability.— General  Accident  ft  Life 
Aisnr.  Corporation  v.  Meredith  (Ky.)  191. 

xn.  Bxoar  to  pbooebm. 

Grounds  for  interpleader,  see  Interpleader,  %  9. 

S  591.  Where  a  creditor  insures  liis  debtor's 
life  as  security,  on  the  debtor's  death  the  cred- 
itor can  only  recover  the  debt  with  interest  at 
6  per  cent  and  the  premiums  paid  hj  hbOi— 
Stacy  T.  Parker  (Tex.  Civ.  App.)  S82. 

ZVm.  ACTIONS  OB  POUCIBl. 

Grounds  for  interpleader,  see  Interpleader,  }  9. 

5642.  Petition  by  execnton  who  were  also 
IS  to  an  estate  to  recover  on  a  policy  of  fire 
Insurance,  taken  out  in  the  name  of  one  of 

the  executors  for  the  benefit  of  estate,  held  to 
state  a  good  cause  of  action  against  a  general 
demurrer.— Bhawnee  IMre  Ins.  Co.  v.  Chapman 
(Tex.  Civ.  App.)  854. 


I  646.  In  an  action  on  a  lite  policy,  tbe  in- 
surer, allwlng  tiM  defense  of  bnadi  of  wai<- 
ranty,  AcTa  to  have  tlie  burden  of  proirtiig  itw— 
Bathe  v.  Metropolitan  Ufe  Ins.  Oo.  (Mo.  App.) 
743. 

I  646.  Scope  of  proof  of  the  parties  to  an 
action  tm  a  life  policy  stated.— Bathe  v.  Metro- 
politan Life  Ins.  Co.  (Mo.  App.)  743. 

I  646.  In  an  action  on  a  life  insurance  pol- 
icy, the  action  of  the  court  in  requiring  in- 
surer to  establish  tbe  existence  of  bicta  alleged 
in  its  answer  held  not  erroneous. — Bathe  v. 
Metropolitan  life  Ins.  Co.  (Moi  App.)  743. 

I  605.  In  an  action  on  an  accident  policy, 
evidence  held  to  sustain  a  finding  that  insured 
died  of  intusBDSceptioa,  or  the  alimins  of  one 
bowel  Into  another.— General  Accident  &  Life 
Assur.  Corporation  v.  Meredith  (Ky.)  191. 

I  665.  Evidence  as  to  occupancy  of  the  prem- 
ises at  tbe  time  of  tbe  fire  ktl4  not  cod tn die- 
tory,  so  as  to  raise  an  issue  of  tbe  breadi  of 
a  warranty  relating  thereto.— Agricultural  Ins. 
Co.  of  Watertown,  N.  Y.,  v.  Owens  CSa.  dr. 
App.)  828. 

i  666.  In  a  suit  to  recover  on  a  policy  of 
fire  insurance,  where  the  insurer  impleaded  its 
agent  and  asked  jodgment  over  against  liim  in 
the  event  tif  a  leeovenr  1?  Vbv  insured,  evideoee 
hM  to  wamat  a  vecalct  in  favor  of  the  agent 
—Shawnee  Fire  Ins.  Co.  v.  Chapman  (Tex.  Civ. 
App.)  864. 

I  668.  In  en  action  on  an  insurance  policy, 
held,  under  the  evidence  a  question  for  tbe 
jury  which  of  two  inventories  of  stock  was  tlip 
"last  preceding  inventory"  required  by  tbe  inn- 
safe  clause  of  the  policy. — Queen  City  Idsl  Co. 
V.  Long  (Tex.  Civ.  App.)  82. 

S  660.  Evidence  in  a  suit  on  a  policy  of  fire 
insurance,  bearing  on  whether  the  insurer  would 
have  accepted  tbe  risk  had  it  known  the  true 
facts  of  ownership,  held  snffident  to  go  to  tbr 
jury,  so  that  a  charge  that  the  insurer  must 
prove  its  contention  was  therefore  not  error. — 
Shawnee  Fire  Ins.  Co.  v.  Chapman  Qv. 
AppO  854. 

XEK,  BBUBUBABOB. 

S  684.  Where  defendant  assodatiOD,  in  its 
contract  assuming  the  liability  on  an  Insurance 
certificate  of  a  fraternal  orKanizatlon,  agreed 
to  pay  tiM  full  benefit  provided  for  in  tbe  cer- 
tificate at  assnred's  death,  it  oonid  not  set  up. 
In  an  action  to  recover  on  tbe  certificate,  a  by- 
law of  Its  own  making  a  deduction  from  the 
final  payment  in  case  assured  should  die  with- 
in a  certain  time.— National  Annuity  -Aaa'n  v. 
C!arter  (Ark.)  633. 

XX.  MUTUAIi  BENEFIT  INaVBAXGB. 

Beneficial  assodatloos  in  general,  see  Boii^cial 
Associations. 

<A)  CorponUams  AMoelati*ma. 

I  695.  A  contract  of  employment  of  an  or- 
ganizer of  a  fraternal  order  made  by  an  4^ 
cer  of  a  corporation  on  its  behalf,  held,  even  if 
unauthorized,  to  have  been  ratified  by  tbe  cor- 
poration BO  that  the  employe  was  entitled  to 
recover  for  aetvioea  rmdered  vuder  it — ^er- 
WB  V.  BTnlgbts  of  Modem  Uaccabeea  (llo. 
App.)  757. 

(B)  VtkB  OoBtnet  tm  CI«K*ral. 

i  723.  Noncompliance  with  a  warranty  In  ac 
Insurance  policy  operates  as  a  breach  of  tbv 
contract^National  Aurntty  Aaa'a  t.  Carter 
(Arfc.)  683. 

i  728.  Representationa  are  no  part  of  ibr 

contract  of  insurance,  bat  are  collateral  or  pi»- 
liminary  to  it,  and,  tintlke  a  false  warranty.  tW 
will  not  invalidate  the  contract  becaoae  tb^r 
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are  ontrtM  onlew  thtj  an  mtozfal  to  Ibe  riaki. 

but  need  only  be  mMtaiitially  tme— National 
Annaity  An'n  t.  Carter  (Att.)  63a 

I  723.  An  appUcant  for  insnrance  held  guilty 
of  making  banaulent  misrepieaentatlonB  as  to 
material  mattera,  reliefiug  uunrer  from  liabil- 
i^^— Supreme  Lodge  K.  P.  t.  Bradley  (Ky.) 

I  728.  A  fraternal  inaurance  order,  issuing 
a  policy  to  an  applicant,  may  tdy  on  the  cor- 
reotneas  of  the  atatementa  in  the  application, 
stipulating  that  the  statements  are  warranted 
to  be  tme.— Sapnme  Ijodge  K.  P.  t.  Bradley 
(Ky.)  647. 

I  724.  Certain  acts  of  tbe  officers  oi  a  fm- 
^mal  insuranoe  order  Md  not  a  waiTer  of  oIh 
jectiona  to  liability,  under  the  certificate.— 
Knights  of  Ifaccabees  of  the  World  t.  Hunter 

(Ter.)  116. 

I  724.  The  failure  of  a  fratemai  insurance 
order  to  surrender  a  certificate  to  the  beneficiary 
therein  on  the  death  of  the  member  held  not  a 
waiver  of  objections  to  liability,  under  the  cer- 
tificate.—Knigbta  of  Maccabees  of  the  World  v. 
Hunter  (TezO  U6. 

(D)  Forfeiture  or  BmbpcbbIok. 

,  I  761.  Failure  of  the  members  of  a  local 
council  to  pay  a  delinquent  member's  asseaa- 
ment  for  a  particular  month  held  not  to  operate 
as  a  forfeiture,  anieaa  the  memt>er  had  notice 
of  the  call  and  of  the  forfeiture  and  acquiesced 
therein.— Bange  t.  Supreme  Council  Legion  of 
Honor  of  Missouri  (Mo.  App.)  276. 

I  751.  Where  a  member  failed,  to  pay  a  call, 
notice  of  which  was  not  mailed  to  him  at  his 
regular  address,  the  fact  that  it  was  forwara- 
ed  and  received  after  time  to  pay  bad  expired 
did  not  require  him  to  pay  the  call  to  save  hts 
insurance.- Bange  t.  Supreme  Conndl  Legion 
of  Honor  of  Miaaouri  (Mo.  App.)  276. 

I  76Sl  The  provision  in  a  certificate  of  life 
Insurance  issaed  by  a  fratemai  order  to  a  mem- 
her  thereof,  providing  that  "the  benefits  shall 
be  incontestable  from  tills  date,"  rendera  as- 
sured's  false  representations  in  his  applicatioir 
for  insurance  as  to  bis  habits  and  health  no  de- 
fense In  an  action  on  the  certificate.— National 
Annuity  Aia'n  t.  Carter  (Ark.)  633. 

(P)  Aetloas  for  Booflts. 

Appellate  jorisdiction  of  particular  court,  see 

Courts,  I  231. 
Application  of  Inatnictlons  to  evidence,  see 

TMal,  I  252. 
Application  of  Inatroctions  to  iasnes,  aee  Trial, 

i  251. 

S  817.  A  fratemai  insurance  order,  seeking 
to  d^eat  a  recovery  on  a  policv  on  the  ground 
of  false  statements  in  the  application,  aeld  to 
have  the  burden  of  proving  the  fraud.— Sopreme 
Lodge  K.  P.  V.  Bradley  (Ky.)  547. 

S  819.  In  an  action  on  a  t)enefit  certificate, 
the  refusal  to  direct  the  jury  to  find  that  an- 
swers of  the  applicant  were  false  so  as  to  avoid 
the  certificate  Iteld  erroneous.- Knigbta  of  Mac- 
cabees of  tbe  World  v.  Hunter  (tex.)  HQ. 

S  826.  Whether  a  notice  of  an  assessment  on 
a  mutual  benefit  certificate  was  mailed  to  the 
insured's  regular  address  as  required  by  the 
jx>licy,  held  for  the  jury.— Bange  v.  Supreme 
Council '  Legion  of  Honor  of  Missonil  (Mo. 
App.)  276. 

I  836.  It  la  not  a  technical  defense  for  a 
mutual  benefit  Inanrance  association  to  insist 
that  the  policy  la  voided  because  of  lapse  In 
payment  of  dues;  and  hence  an  instruction 
that  technical  defenses  to  insurance  policies  are 
not  tmvored  wan  improperly  given.— District 
Grand  Lodge  No.  11  v.  Pratt  (Ark.)  098. 


INTENDMENT. 

Alder  <tf  information  by  Intandman^  see  In- 
dictment and  lafdnnauon,  i  82. 

INTENT. 

AjfeoHiV  AT  aleMMrt  ef  DorMealar  aoti  or  troM- 
ttcUotu. 

See  Fraudulent  Convey ancea,  U  dO,  286. 
ConatmctloB  of  atatotea,  aea  Statutes,  H  181- 
184. 

Blemmt  of  offentet. 

See  Boxglary,  |  8:  Criminal  Law,  I  568;  Em- 
bezzlement, I  5;  Homicide,  1  168;  Bape,  |  16: 

Evidence  of  Intent  in  criminal  proseouti<His,  see 
Criminal  Law,  |  371. 

INTEREST. 

Liability  of  guardian,  for  interest,  see  Guf rd- 

ian  and  Ward,  fi  64. 
On  mortgage,  see  Morteages,  |  122. 
Tender,  see  Tender,  {  12. 

n.  KATE. 

i  38.  Under  Bev.  St  1899,  |  8707  (Ann.  St. 
1906.  p.  2076),  and  St  Louia  City  Charter, 
art  6.  f  25  (Ann.  St.  1906.  p.  4863),  a  judg- 
ment on  a  special  tax  bill  bears  interest  at  6 
per  cent  tmly.— Gllsonite  Roof  A  ^vlng  Co. 
V.  Bb  Lonis  BUr  Ass^n  (Mo.)  667. 

INTERLOCUTORY  DECISIONS. 

Review,  see  Appeal  and  Error,  {  1043. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  |  162. 

INTERMEDIATE  COURTS. 

Review  of  decirioas,  see  Appeal  and  Enor,  1 
1094. 

INTERPLEADER. 

I.  RIGHT  TO  nrTEBPUBADEB. 

S  1.  A  bill  of  interpleader  held  to  lie  where 
the  same  debt,  thing,  or  fund  is  claimed  by  hos- 
tile parties,  provided  tbe  Interpleader  Is  a  mere 
atakeholder  with  no  interest  in  the  subject-mat- 
ter, nor  personal  liability  incurred  in  favor  of 
either  of  the  claimants.— United  Rys.  Co.  of 
St.  Lonis  V.  O'Connor  (Mo.  App.)  262. 

I  8.  A  defendant  making  a  settlement  of  a 

cause  of  action  without  the  consent  of  the  at- 
torney InBtituting  the  action  held  not  entitled 
to  maintain  a  biU  Of  interpleader  to  determine 
whether  it  la  liable  to  such  attorney  for  his 
fees  or  to  oUier  attorneys  employed  by  plaln- 
tifT.— United  Rya.  Go.  of  St  Louis  v.  O'C^nor 
(Mo.  App.)  262. 

§  8.  Where  it  appears  from  a  bill  of  inter- 
pleader that  one  defendant  has  a  valid  right  to 
the  fund,  and  it  appears  affirmatively  tliat  tbe 
other  defendant  ia  without  any  right,  no  ground 
for  tbe  bill  exists.— United  Rys.  Co.  of  St.  Louis 
V.  O'Connor  (Mo.  App.)  262. 

59.  In  an  action  by  an  assignee  of  insurance 
ides  in  which  the  assignor  claimed  interest 
In  the  proceeds,  held,  that  the  claimants  having 
derivadre  ri^ts  and  a  prirtty  of  interest,  the 
insurer  was  entitled  to  interplead  them.— Love 
T.  Hartford  Life  Ins.  Co.  (Mo.  App.)  835. 

I  9.  Tbe  mere  fact  that  a  contractual  rela- 
tion exists  between  the  complainant  and  one  of 
the  claimants  to  a  fund,  under  which  the  fond 
is  required  to  be  paid  to  snch  claimant,  does  not 
of  itself  defeat  the  ri^t  of  interpleader  wher» 
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there  i8  privity  between  the  claimants.— Love  v. 
Hartford  Life  Ina.  Co.  (Mo.  App.)  335. 

{  10.  Right  of  interpleader  does  not  obtain 
where  the  party  seeking  the  relief  has  placed 
himself  under  an  independent  liability  to  ei- 
ther of  the  claimants,  beyond  the  liability  aris- 
ing from  bis  title  to  the  property  or  fund  in 
controTeray.— Love  T.  Haraord  Ufa  Ins.  Co. 
<Mo.  App.)  335. 

n.  PBOCEBDnros  awd  belief. 

I  23.  A  bill  of  interpleader  which  shows  on 
its  face  that  one  of  the  claimants  is  entitled  to 
the  fnnd  as  against  the  other  claimant  *helil  de- 
murrable.— United  Rys.  Co.  of  8t  Louis  v. 
O'Connor  (Mo.  App.)  262. 

i  35.  An  owner,  as  against  several  conflict- 
ing claims  for  materials  furnished  to  a  contrac- 
tor,  held  a  mere  stakeholder  of  a  fund,  and 
hence-  on  a  bill  of  interpleader  to  reouire  them 
to  litigate  their  claims  was  entitled  to  costs 
And  a  reasonable  attorney's  fee  out  of  the  fund. 
— Beilharz  v.  lUingsworth  (Tex.  Civ.  App.)  lOU. 

INTERPRETATION. 

Of  bankruptcy  acta,  see  Bankruptcy,  |  4. 
Of  language  nsed  in  alleged  libel  or  uwder,  see 
libel  and  Slander,  S  W. 

Of  eontraetSt  in»truments,  or  iuHcial  MCtt  and 

proceedings. 

See  Mortgages.  M  120-122;  Statutes,  K  176- 
243;  WTlla,  I  470. 

Assignments  of  leases,  see  Landlord  and  Ten- 
ant, 8  79. 

Bills  and  notes,  see  Bills  and  Notes,  {  117. 
Constitutional  proviaioiu,   see  Constitutional 
Law,  fiS 

Contracts  in  general,  see  Contracts,  144- 
221. 

Contracts  of  employment,  see  Master  and  Serv- 
ant, S  S. 

Contracts  of  sale,  see  Sales,  |  82. 

Deeds,  see  Deed^  J|  80-177. 

Instructions,  see  <Mndnal  Law,  H  822,  823; 

Trial.  |  29& 
Judgment  on  trial  of  issues,  see  Judgment,  | 

626. 

Leases,  see  Landlord  and  Tenant,  t  48. 

Parol  or  extrinsic  evidence  to  aid  Interpreta- 
tion of  written  instruments,  see  Evidence,  §S 
448-452. 

Patents,  see  Bonndaries,  S  S.  ^ 

Pleadings,  see  Pleading,  {  34. 

Rules  of  master  governing  work  of  leiTant,  see 
Master  and  Servant,  S  145. 

Suretyship  agreement,  aee  Principal  and  Sure- 
ty. I  59. 

INTERVENTION. 

Interpleading,  see  Interpleader. 

INTER  VIVOS. 

<3ift8^  see  Gifts,  §8  4-^9. 

INTIMIDATION. 

As  element  of  boycott,  see  Conspiracy,  8  & 

INTOXICATING  LIQUORS. 

I.  POWER  TO  CONTROL  TRAFFIC. 

8  6.  The  Legislature  may  repeal  or  amend 
the  local  ration  act,  or  aiv  local  prohibitory 
lav,— Board  of  Council  of  City  of  DanvUle  r. 
Baum  (Ky.l  1019. 


XL  OOMVtnvvmMAUTY  OF  AOTS 
AMD  ORDKHAHOBB. 

Class  legislation,  aee  OoutitndiHul  Law,  f 

208. 

Persons  entitled  to  question  validity  of  stat- 
ute, see  Constitutional  Law,  f  42. 

Snbject  and  title  at  statute,  see  Statutes,  Sf 
114,  137. 

m.  LOCAI.  OFTIOK. 

Computation  of  time  of  publication  of  notice  of 
local  option  election,  see  Time,  8  9. 

Judicial  notice  of  adoption  of  lawa,  see  Crim- 
inal Law.  8  904. 

Selection  of  newspaper  for  pnbllcatloD  of  oo- 
of  local  option  election,  aee  Newspapers. 

8  25.  Special  act,  approved  January  24.  IS&O 
(Laws  1889-90,  c.  50),  under  which  the  sale  of 
intoxicants  was  prohibited  in  Boyle  county,  hrld 
not  repealed  by  the  local  option  act  of  Aug.  t;. 
1892  (Laws  1891-92-93.  c.  89)  9  7,  amended  by 
Act  March  10,  1894  (Ky.  St  c.  81  [Rosseirs 
St.  98  2543-2549,  3431,  3635-3640,  3645,  3647- 
3651, 4054^-4065]),  nor  was  either  act  repealed  by 
Ky.  St.  8  S490  (Russeil's  St  8  ISH)  Bubd.  27, 
relating  to  the  government  of  fourth-class  cities, 
approved  June  28,  1893  (Laws  1S91-02-93.  c 
:  241),  construing  those  statutes  In  view  of  Const 
88  61.  156,  so  that  the  local  option  act  i«  in 
force  in  a  fourth-class  city  in  Boyle  cotmtr.— 
Board  of  Council  of  City  of  Dannlle  t.  Raom 
(Ky.)  1019. 

8  SI.  Under  Ky.  St.  8S  2560,  2561  (RusseU  s 
St  §8  4059,  4060),  where  a  county  containing  a 
ci^  of  the  fourth  class  voted  against  the  sale  of 
Jignor,  and  there  was  no  separate  vote  in  the 
city,  there  could  be  no  separate  vote  in  the  city 
until  a  new  vote  was  held  for  the  county. — Ed- 
wards V.  Porter  (Ky.)  582. 

I  33.  The  notice  of  a  local  option  election 
held  sufBctent— Standefer  v.  Dykemao  (Mo. 
App.)  752. 

8  34.  The  use  of  the  Holy  Kbie  and  •  bot- 
tle with  a  snake  protruding  from  the  tnootb 
thereof,  as  emblems  on  the  ballots  in  n  local 
option  election,  held  to  avoid  the  same;  a  rep- 
resentation of  the  Bible  being  pnrfubitcd  by  Ky. 
St.  8  1453  (Russeira  St  T  4012).— Conley  t. 
Hardwick  (Ky.)  140. 

I  34.  A  question  submitted  to  the  voters  at 
a  local  option  election  held  niffideat  nnder  Ky. 
St.  8  2554  (Rusaell'a  St  |  405^'— Tnrlor  v. 

Betts  (Ky.)  162. 

8  37.  In  an  action  to  set  aride  a  tocal  oirtioa 

election  because  improper  emblnns  bad  bf*D 
used,  evidence  of  statements  made  by  voters  ani 
officers  held  admissible  to  show  whether  ib* 
devices  used  were  calculated  to  affect  the  iv- 
suit  of  Uie  election.— Conley  t.  Hardwii^  (Ky.i 
140. 

8  39.  In  a  trial  for  violating  the  local  optitu 
law,  certain  evidence  held  to  show  prima  fa>  ie 
the  adoption  of  the  law.— State  v.  Eennett  tMo. 
App.)  286. 

8  40.  Where  local  option  is  put  in  force  in  a 
county  acting  as  a  unit  It  remaina  In  force  un- 
til the  county  acting  as  the  same  unit  ante 
votes  on  the  auestion.^Edwaxds  t.  Porter  (Kj.i 
582. 

8  40.  The  holding  of  a  local  option- dectioa 
in  December,  1909,  in  which  local  option  car- 
ried, after  the  imssage  of  the  local  option  la» 
enacted  pursuant  to  Const  art  16,  $  20,  mak- 
ing a  violation  of  the  law  a  felony,  keU  to 
have  repealed  the  misdemeanor  punishment  im- 
posed by  the  former  local  option  statnte,  and 
to  put  Into  effect  the  felony  punlriimeBt  as  t«r 
offenses  committed  after  the  electloa  waa  held. 
— EnriQUea  v.  State  (Tex.  Cr.  App.)  782. 
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V.  KBQtVLATUnn. 

Amendment  of  statute,  Bee  Statutes,  I  187. 
Kzceptlons  in  statate,  see  SUtutes,  8  22& 
Sabject  and  title  of  sUtate,  see  Statutes,  |  114. 

VX.  OFFEH8E8. 

8  138.  The  local  option  law  (Ky.  St.  g  25e9a 
[RuaMll'B  St.  II  3641-3644]),  pmhibiting  a  com- 
mon carrier  from  transporting  liquor  Into  a  lo- 
cal option  dlatrict.  held  inapplicable  to  liquor 
transported  as  the  personal  Mnage  of  a  pas- 
senger.—Commonwealth  T.  Southern  By.  Co.  in 
Kentucky  (Ky.)  408. 

§  146.  The  statute  prohibiting  the  sale  of  in- 
toxicating liquors  held  to  include  ail  persona  ir- 
respective  of  their  cailinga.— State  T.  McFadden 
<Mo.  App.)  267. 

I  140.  Statement  of  meaning  of  the  words 
"sale,"  "tipple,"  "or,"  and  "beverage"  in 
Acts  1900.  c.  1.  and  tiie  sale  of  intoxicating  liq- 
uoni  pniliibited  thereby  and  a  sale  In  wholesale 
quantities.  In  the  vicinity  of  a  arhootbouse.  held 
withfu  the  prohibition.— J,  W.  Kelly  &  Co^  v. 
State  rrenn-)  193. 

S  l.V».  T'nder  Rev.  St.  1900,  |  5781,  prohibit- 
ing the  sale  of  liquor  bv  a  druggiet  except  on 
the  prewription  of  a  pnysIciaD,  before  a  pre- 
scription in  a  trial  for  violating  the  local  option 
law  is  admissible,  it  must  be  shown  that  the 
physician  was  duly  registered.— State  r.  Ken- 
netc  (Mo.  App.)  2S6. 

I  1<*8.  The  state  by  showing  that  a  drug 
clerk  siild  Mquor  in  a  drug  store  or  suffered  It 
to  be  dnink  ou  the  premises  held  to  show  a 
prima  fH<:ie  violation  of  Kev.  St.  1800.  |  30."! 
(Ann.  St.  1006.  p.  1751).— SUte  t.  Crawford 
<Mo.  App.)  43. 

Vm.  CBZMIirAIi  FBOflEOUTIOHS. 

Judicial  notice,  aee  Criminal  Law,  |  304. 

8  108.  A  warrant  filed  in  the  police  court 
held  sufficient  under  the  direct  provisions  of 
Const.  I  143,  Ky.  St.  |  2012  (Russell's  St.  S 
68i>),  and  Cr.  Code  Pxac  8  330,  which  gave 
police  courts  the  same  jurisdiction  as  justices 
of  the  peace,  and  provided  that  written  plead- 
ings need  not  be  filed  in  justices  of  the  peace 
cases.— Bitzer  v.  Commonwealth  (Ky.)  1T9,  180. 

I  20.^.  An  information  for  violating  the  lo- 
cal option  law  must  allege  facts  showing  that 
the  law  was  adopted  on  a  particular  day,  or 
that  the  law  was  adopted  on  a  particular  day 
and  was  in  force  on  the  day  of  the  offense. — 
State  v.  Snider  (Mo.  App.)  200. 

I  205.  An  information  for  alleged  violation  of 
the  local  option  law  held  not  fatally  defective 
for  failure  to  sufficientiy  aver  that  the  law  was 
in  force  on  the  day  the  offense  was  claimed  to 
have  been  committed  and  the  information  was 
filed.— State  v.  Snider  (Mo.  App.)  200. 

I  205.  An  indictment  chaining  a  violation  of 
the  local  option  law  need  not  all^  the  date 
upon  which  tiie  local  option  election  was  held 
in  the  couDty.-~EnriqueB  v.  State  (Tex.  Cr. 
App.)  782. 

8  212.  Under  Laws  31st  lieg.  (1st  Ex.  Sess.) 
c.  in,  8  3,  an  Indictment  for  the  unlawful  sale  of 
intoxicating  liquors  held  insufficient.— Cbapa  t. 
State  (Tex.  Cr.  App.)  127. 

I  219.  An  indictment  against  one  otber  than 
a  druggist  for  selling  liquor  without  a  license 
need  not  allege  the  name  of  the  buyer  or  that 
the  name  is  unknown  to  the  grand  fury. — State 
V.  Haney  (Mo.  App.)  55. 

8  222.  An  Information  (^aiging  a  violation 
of  the  local  option  law  held  not  bad  for  failing 


to  negatiTe  an  exception  In  the  statnte.— State 

V.  McFadden  (Mo.  App.)  267. 

I  223.  Though  an  information  ^lieges  a  aale 
of  liquor  on  a  specified  day,  the  state  may 
prove  a  saie  on  any  day  within  a  year  prior 
to  the  filing  thereofi— €tate  t.  Tatman  (Mo. 

App.)  42. 

I  2^.  The  state  held  to  show  a  prima  facie 
violation  of  Rev.  St.  1809,  |  3051  (Ann.  St. 
1906)  p.  1751),  casting  on  accused  the  burden 
of  showing  nonconsent  to  an  illegal  sale  of 
liquor  by  nis  clerk.— State  v.  Crawford  (Mo. 
App.)  43. 

I  224.  Defendant  on  a  prosecution  for  sale 
of  intozicating  liqnora,  in  violation  of  Acts 
1900,  c.  1,  held  to  have  the  burden  of  prov- 
ing it  was  not  a  beverage  sale.— J.  W.  Kelly  & 
Co.  V.  State  (Tenn.)  ifc. 

I  22G.  On  a  trial  for  violating  the  local  op* 
tion  law,  the  purpose  for  which  the  liguor 
bought  was  to  be  used  is  immaterial.— Harris  v. 
Commonwealth  (Ky.)  1033. 

I  23G.  In  a  prosecution  for  selling  intoxi- 
cating liquor  contrary  to  the  local  option  law, 
evidence  held  sufficient  to  simT^ort  n  "onviction. 
—Harris  v.  Commonwealth  (Ky.)  148. 

8  236.  The  consent  of  a  druggist  to  illegal 
sate  of  liquor  by  his  clerk  so  as  to  make  him 
criminally  responsible  therefor  under  Rev.  St. 
1899,  fi  3051  (Ann.  St.  1906,  p.  1751),  held 
shown  by  proof  that  he  had  guilty  knowledge 
of  and  acquiesced  in  the  acts.— State  t.  Craw- 
ford (Mo.  App.)  43. 

8  236.  A  person  cannot  be  convicted  of  -  the 
violation  of  the  county  option  law,  in  the  ali- 
sence  of  proof  that  such  law  was  adopted  in 
the  county  where  the  prosecution  is  pending 
subsequently  to  the  passage  of  the  statute- 
Pointer  T.  State  (Tex.  Cr.  App.)  186. 

8  238.  On  a  trial  for  violating  the  local  op- 
tion law,  cei-tain  evidence  held  to  establish  a 
prima  facie  case. — Harris  v.  Commonwealth 

(Ky.)  1033. 

8  239.  In  a  prosecution  for  selling  liquor  by 
soliciting  and  taking  orders  without  paying  tax- 
es, instructions  as  to  gratuitous  purchase  and 
delivery  of  liqnors  for  others  held  correct.- 
Jones  V.  State  (Tex.  Cr.  App.)  934. 

X.  ABATEMEUT    AlTD  ZNJITMCTIOK. 

'  8  270.  A  person  held  not.  <m  the  showing' 
made,  subject  to  punishment  for  the  violation  of 
an  injunction  restraining  the  selling  or  keep- 
ing for  sale  of  intoxicants.— Ex  parte  Griffin 
(Tex.  Cr.  App.)  T70. 

INTOXICATION. 

Defense  In  criminal  prosecutions,  see  H<Hnicide, 
I  180. 

INTRUDERS. 

On  land,  see  Trespass. 

INVITED  ERROR. 

See  Appeal  and  Error,  8  882. 

* 

ISSUES. 

Am)licabllity  of  instructions  to  Issues,  Crim- 
inal Law,  I  814;  Trial,  |  251. 

Identity  of  issues  as  affecting  conclusiveness  of 
judgment,  see  Judgment,  |  713. 

In  civil  actions,  see  Pleading,  |  376. 

In  criminal  prosecutions,  see  Indictment  and 
Information.  |8  167-160. 

Instructions  ignorii^j  see  Trial,  |  253. 
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Judsnient  on  trial  ot-lmnm,  lee  Judgment,  U 
198-29&. 

Preaented  for  review  on  appeal,  lee  Appeal 
and  ErroF,  H  171-179. 

JAILS. 

See  Priaons. 

JEOFAILS. 

Statute  of,  Bee  Pleading,  H  433,  434. 

JEOPARDY. 

Former  Jeopardy  as  bar  to  proaecntiMi,  eee 
Criminal  Law,  ||  186-107.  29!$. 

JOINDER. 

Of  causes  of  action,  see  Action,  SS  88,  45. 
Of  counts  in  indictment  or  inforniation,  see  In- 
dictment and  Information,  H  130-132. 

JOINT  ADVENTURES. 

See  Partnersblp. 
Cooapirators,  see  Conspiracy. 

JOINT  AND  SEVERAL  CONTRACTS. 

Seo  Contracts,  |  181. 

JOINT  LIABIUTIES. 

Of  connecting  carriera  of  live  atoclc,  «w  Car- 
riers, I  m 

JOINT  OWNERS. 

Commnnity  property,  aee  Hnaband  and  Wife, 
H  262-*ra 

JOINT-STOCK  COMPANfES. 

Matters  reladng  to  unincorporated  associatltHia 
in  general,  see  Associations. 

JOINT  TENANCY. 

Partition  of  joint  property,  see  Partition. 

JUDGES. 

See  Courts;'  Justices  of  the  Peace.  ' 
Judicial  powers  and  faoctions  In  jreneral,  and 

delegation  thereof,  see  Constitutional  Law,  X 

70. 

Mandamus  to  judge,  see  Mandamus,  ||  40-42. 
Remarics  and  conduct  on  triai,  see  Criminal 
Law,  §  65G. 

I.  APFOUITMENT,  QUALIFICATIOM, 
AND  TENURE. 

Judicial  notice  of  election  and  term  of  office. 
Bee  Evidence,  %  41. 

m.  BIGHTS.  POWERS.  DUTIES.  AND 
LIABILITIES. 

Authoritv  to  allow  or  settle  bill  of  exceiiUonf, 
see  Exceptions,  Bill  of,  §  .■J2. 

Authority  to  eifrn  bill  of  exceptions,  see  Crim- 
inal Law,  S  1002. 

Presumptions  as  to  malfeasance  in  office,  see 
Criminal  Law.  g  308. 

IV.  DISQUALIFIOATION  TO  ACT. 

%  45.  A  district  judge  who  was  a  second  cous- 
in of  piaintiflTs  wire  was  disqualified  to  try  the 
case,  ao  that  orders  made  therein  were  coram 
non  judice.— Ex  parte  West  (Tex.  Cr.  App.)  3't!>. 

S  40.  A  judge  feeling  or  expressing  faimaelf 
as  prejudiced  egninst  the  personality  of  a  liti- 


gant la  not  by  that  act  diaqnalifiad  to  bear  any 
portion  of  the  lltlgant'a  cause.— Scott  t.  Taylor 
(Mo.)  1140. 

I  66.  In  the  abaenee  ci  an  application  for 
a  change  of  venue  for  prejudice  of  the  judge, 
the  judge  bo  prejudiced  did  not  err  in  omitting 
to  send  a  motion  to  strike  the  petition  to  an- 
other judge  for  hearing.— Scott  t.  Taylor  (Uo.) 
11^9 

JUDGMENT. 

Curing  defective  pleading  by   jadgment,  see 

Pleading,  H  483.  434. 
Decisions  of  courts  in  general,  see  Courta.  |i 

02-114. 

Interest  on  judgment,  see  Interest,  i  38. 

Orders  on  motion,  see  Motions.  |  59. 

Practice  in  justices*  courts,  aee  Justices  of  the 
Peace,  H  119-120. 

Requisites  and  sufficiency  to  authorize  execu- 
tion, see  Execution,  i  8. 

.Salefi  under  judgment,  order,  or  decree,  see  Jo- 
dicial  Seles. 

Subrogation  of  adminiatrator  to  rights  ouder 
judgment  in  favor  of  estate,  see  SubrDsa- 
tlon.  {  19. 

To  sustain  garnishment,  see  OamlBhment.  |  7. 

In  oeh'oM  by  or  againtt  partidOar  efaaaea  of 
iter$OHa. 

See  Husband  and  Wife,  {  239. 

In  porffcular  dvU  ocftons  or  proeeeiinffM. 
Election  contest  see  Elections,  {  303. 
For  judgment  araiinst  real  property  for  taxes. 

see  Taxation,  g  648. 
To  sell  laud  to  enforce  assefwnent  for  public 

improTements,  see  Mnnicipal  Corporations,  I 

570. 

To  set  aside  transfers  In  fraud  of  creditors,  see 
Fraudulent  Conveyances,  {  315. 

In  criminal  proteeiHion§. 
See  Criminal  Law,  IS  089-90L 

Review.  . 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law.  H  1018-1180 ;  Justices  of  the  Peace.  H 

140-164. 

Decision  in  appellate  court  directing  judgmeot 
in  lower  court,  see  Appeal  and  BrTor.  |  IITH 

Finality  for  purpose  of  review,  see  Appml  and 
Error,  §9  78.  70. 

Judgment  on  appeal  or  writ  of  error,  nee  At>- 

ral  and  Error,  K  1140-1212;  Criminal  Law. 
1186. 

Presumptions  on  appeal  or  writ  ot  error,  w 
Appeal  and  Error,  {  034. 

L  NATURE  AND  ESSENTIALS  IN 
GENERAL. 

Requisites  and  sufficiency  to  anthorixe  exen:- 

tion.  see  Execution,  f  8. 
Validity  of  jndfnnent  to  sustain  execntion,  se^ 

Execution,  §  8. 

S  11.  Where  Rev.  St.  1805.  arts.  1114,  11  ir.- 
and  1116,  were  not  compiled  with,  in  onrnn- 
izing  s  special  term  of  the  district  court,  it* 
jndge  hfld  ndt  authority  to  hold  such  a  t^r-r. 
and  a  judgment  rendered  thereat  was  invai;!. 
— Jowell  V.  Coffee  (Tex.  Civ.  App.)  886. 

g  16.  A  judgment  setting  aside  fraort-i- 
lent  as  to  creditors  a  deed  to  Infants,  aot  pn-i- 
eriy  before  the  court,  is  void  as  to  thetn. — Sac- 
eon  T.  Connolly  (Ky.)  ISO. 

i  17.  A  judgment  ngeinst  a  nonresident  nr. 
dered  on  service  by  i>ubUcation  only  Arid  void 
for  want  of  jurisdiction  over  the  defendant.— 
Ilorst  T.  Ughtfoot  (Tex.)  761. 

IV.  BT  DBFAVLT. 

After  ineffectual  proceedings  for  xeview,  sec 
Appeal  abd  Error,  |  452. 
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(B)  Op«nlmv  or  8«<tIiiK  Aalde  Dctealt. 

Best  and  secODdaty  evidence  in  action  to  set 
aside  defaolt  see  Evidence,  |  171. 

Review  of  decudms,  see  Appeal  and  Bnor,  t 
9S7. 

S  139.  The  trial  court's  discretion  in  passing 
on  a  tootlon  to  set  aside  a  default  judgment  is 
not  arbitrary  or  capricioun,  but  is  judicial,  and 
mast  be  exercised  upon  definite  facts  from 
which  legal  Inferences  result— Hall  t.  McCouey 
<Mo.  App.)  Gia 

S  139.  The  trial  court  held  to  have  abused 
its  discretion  in  not  setting  aside  a  default 
judgment  against  defendant,  and  permitting  him 
to  answer  to  the  merits.— Hall  v.  McCone;  <Mo. 
App.)  618. 

S  138.  Ai  a  rule,  where  an  application  to  va- 
cate a  default  judgment  shows  a  good  defense  on 
the  merits  and  a  reasonable  excuse  for  delay  iu 
auMwering,  and  that  there  has  been  no  substan- 
tial injury  therefrom,  the  court's  discretion 
should  be  exercised  in  tatoT  of  a  trial  on  the 
merits.~HalI  v.  McCbney  (Mo.  App.)  018. 

f  153.  A  motion  to  set  aside  a  default  judg- 
ment, though  made  after  final  judgment,  is  not 
too  late,  if  tiled  at  the  same  term  at  which  the 
interlocutory  judgment  and  final  judgment  were 
rendered.— Hall  r.  &IcConey  (Mo.  App.)  618. 

S  163.  In  passing  upon  a  motion  to  set  aside 
a  default  judgment,  the  court  should  not  weigh 
the  evidence  with  too  great  exactness,  but  should 
consider  its  tendency  and  the  apparent  probabil- 
ity of  the  result  oi  a  trial  upon  the  merits. — 
IlaU  V.  McConey  (Mo.  App.)  618. 

I  167.  The  court  may  impose  reasonable  con- 
ditions optm  setting  aside  default  judgments.— 
Hall  T.  McOoney  (Mo.  App.)  618. 

TX.  OH  TBXAt  OF  mUES. 

<A)  Rendition,  Form,  and  ReanisKes  In 
General. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  f  034. 

8  198.  The  trial  court  has  no  power  to  en- 
ter judgment  upon  facts  well  pleaded  and  un- 
disputably  proved  unless  the  ianue  presented 
and  proved  has  been  found  by  the  verdict  in 
favor  of  the  party  for  whom  judgment  is  ren- 
dered.—Oklahoma  City  &  T.  R.  Co.  v.  Magee 
<Tex.  Civ.  App.)  901. 

i  198.  In  trespass  to  try  title,  the  judgment 
hrld  not  to  conform  to  the  verdict.— Oklahoma 
<.'ity  &  T.  B.  Co.  T.  Magee  (Tex.  Civ.  App.) 
901. 

8  203.  Under  Rev.  St  1899,  M  393,  094,  773 
(Ann.  St.  190e,  pp.  619,  703,  7;V>),  a  judgment 
on  the  amended  second  couot  of  a  petition  in 
ejectment  held  a  final  judgment — Smith  v. 
Kiene  (Mo.)  li)o2. 

f  207.  In  an  action  against  several  defend- 
ants to  quiet  title,  it  is  error  to  give  judgment 
in  favor  of  one  of  the  defendants  who  was  duly 
nerved,  but  made  default.— Noble  t.  Brinson 
(Mo.)  1068. 

(H)  Parties. 

§  244.  The  names  of  the  parties  to  a  judg- 
ment should  appear  In  full.— Smith  v.  Kiene 
<Mo.)  1052. 

(C)  Conformity  to  Process,  Pleadlnss, 
Proofs,  and  Verdict  or  Flndlnsa. 

f  2i>6.  A  judgment  rendered  as  to  parties  in- 
terested in  a  special  issue  submitted  to  the  jury, 
bat  not  answered,  held  invalid. — Lipscomb  v. 
Harwell  (Tex.  Civ.  App.)  867. 

(D)  Arrest  of  Judrmcnf. 

Mandamus  to  compel  making  of  rulings  on  mo- 
tion, see  Mandamus,  S  42. 


Review  of  proeeedlnga,  we  uid  Error, 

8  238. 

Waiver  of  raotifm  tor  new  trial  by  motion  in 
arrest,  see  New  Trial,  {  10. 

{  250.  The  error  in  refusing  a  jury  trial  as 
guaranteed  by  Const,  art  2,  I  28  (Ann.  St. 
1906.  p.  im,  and  Rev.  St  1899,  S  691  (Ann. 
St  1906.  pw  70(9,  and  not  waived  as  prescribed 
by  section  6^  (page  703),  may  be  taken  advan- 
tage of  by  motion  in  arrest  oC  judgment.*— Fro* 
wdn  T.  Foage  (Mo.)  241. 

▼XL  EHTBT,  BBOOBD,  AHD  DOOK- 
BTINO. 

Court  records  in  general,  see  Courts,  {  114. 

^  273.  A  judgment  nunc  pro  tunc  held  not 
void  because  rendered  wlthoat  notice  to  defeud- 
ants.— Smith  v.  Kiene  (Mo.)  1052. 

I  278.  A  party  held  to  have  waived  objection 
based  on  want  of  notice  of  nunc  pro  tunc  pro* 
ceeding  resnltlng  in  the  entry  of  a  jndgiuent 
nunc  pro  tunc^Smith  v.  Kiene  (Mo.)  101^. 

▼XXX.  AMEHDMEIIT,  OOBBEOTXOir,  • 
AKD  BEVIBW  XX  SAKB  COURT. 

Modification  in  appellate  court,  see  Ai^eal  and 
Error,  |  1163. 

S  310.  Where  the  names  of  the  parties  to  a 
judgment  do  not  appear  in  fuU,  the  judgment 
may  be  corrected  on  motion.— Smith  t.  Kiene 
(Mo.)  1052. 

IZ.  OPEHIMG  Oft  VAOATHrO. 

Order,  see  Motions,  {  59. 

S  342.  The  county  court  h^d  authorized  at 
a  Bulwequent  term  to  vacate  a  Toid  Judgment 
—Walsh  V.  Hampton  (Ark.)  214 

ac  EaVITABIA  BSUEF. 

(B)  Jnrlsdlctlon  and  Proeeedlnga. 

Best  and  secondary  evidence  in  action  to  set 
aside  default,  see  Evidence,  |  171. 

I  460.  In  an  action  to  restrain  the  enforce- 
ment of  a  default  judgment,  on  the  ground  of 
fraud  in  procuring  the  same,  it  is  proper  to 
plead  all  the  facts  in  order  to  show  fully  the 
equities  sought.— Dalhart  Real  Estate  Agency 
v.  Le  Master  (Tex.  Civ.  App.)  800. 

8  461.  A  party  seeking  to  maintain  an  ac- 
tion iu  equity  for  land  h«d  to  have  the  burden 
of  showing  a  certain  fact  to  defeat  the  effect 
of  a  prior  judgment — Sanson  v,  Connolly  (Ky.) 
159. 

§  461.  In  a  suit  to  restrain  the  enforcement 
of  a  default  judgment  on  the  ground  of  fraud 
in  procirring  the  same,  it  is  proper  to  permit 
plaintiff  to  testify  to  conversations  between 
himself  and  his  attorney  relative  to  the  former 
suit  and  to  certain  acts  oh  the  part  of  both,  to 
prove  that  be  was  not  negligent  in  failing  to  ap- 
jiear  and  answer  in  the  former  suit — Dalhart 
Real  Estate  Agency  v.  Le  Master  Cl^ex.  Civ. 
App.)  860. 

XI.  COLIATERAI.  ATTACK. 

(A)  JndKmenta  Impeachable  Collaterally.  ' 

S  475.  Presumption  of  regularity  and  validity 
accorded  to  judgments  of  courts  of  general  ju- 
risdiction held  accorded  to  a  judgment  of  the 
probate  court.— Smith  v.  Black  (Mo.)  1129. 

(B)  Gronads. 

{  489.  Where  the  Constitution  or  statute  ab- 
solutely prohibits  a  court  from  doing  a  partic- 
ular act,  a  judgment  of  tlie  court  made  in  vio- 
lation thereof  is  void  for  want  of  jurisdiction 
and-  may  be  collaterally  attacked.— Smith  v. 
Black  (Mo.)  1129. 
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I  480.  A  Jad^ent  held  Toidable  only  bo  sa 
to  be  Talid  aa  asainst  a  collateral  attack  if  not 
omrected  br  timely  motion  or  appeaL— 4mlth  t. 
Black  (Mo.)  1129. 

i  495.  Jad^ent  rendered  against  unknown 
heirs  on  publication  of  the  citation  under  Rev. 
St.  1895,  art.  1230.  and  who  under  Rev.  St. 
1895,  art.  12(14,  had  until  appearance  day  of 
the  succeeding  term  to  answer,  held  invalid, 
where  it  afSrmatiTeIr  appeared  on  the  lecord 
that  the  citation  waa  ptibllahed  only  four  weeks. 
—Houston  Oil  Co.  of  Texas  v.  Davis  (Tex.  Civ. 
App.)  8oa 

XH.  OONSTBVOTIOH    AXD  OPBRA- 
TIOH  ZK  OEKEBAI.. 

I  526.  An  ambiguous  judgment  held  required 
to  be  construed  in  the  tight  of  the  entire  rec- 
ord of  the  case.— Davie  v.  Qreen  (Tex.  Civ. 
App.)  874. 

Zm.  MEBOER  AMD  BAB  OF  OAVtBS 
OF  AOnOB  ABD  DEISNVBS. 

(A)  J«4vM«Bta  Operative  aa  Bar. 

I  531.  A  judgment  denying  relief  in  eject- 
ment held  to  bar  a  suit  in  equity  for  the  same 
land. — Sanson  v.  Connolly  (Ky.)  159. 

I  665.  A  judgment  in  ejectment  Aeld  to  l>ar 
a  suit  in  equity,  aa  against  the  objection  that 
the  judgment  was  without  prejudice.— Sanson 
V.  Connolly  (Ky.)  159. 

%  565.  The  error  of  the  court  In  refusing  to 
permit  a  plaintiff  in  ejectment  to  dismiss  ths 
action  without  prejudice  before  the  rendition 
of  judgment  oC  dismissal  held  corrected  only 
by  appw  from  the  final  judnnent  of  dlamissal. 
—Sanson  t.  Connolly  (Ky.)  159. 

I  670.  A  judgment  dismissing  an  action  of 
ejectment,  after  the  death  of  one  in  whose  name 
the  action  was  brought,  is  not  a  bar  to  a  prose- 
cution in  equity  by  her  sole  heir  at  law  to  re- 
cover the  land.— Sanson  v.  Connolly  (Ky.)  159. 

<B)  Canaea  of  Actloa  and  Defenses  Hery- 
ed.  Barred,  or  Coneluded. 

i  585.  That  a  promissory  note  given  in  con- 
sideration of  a  patented  instrument  does  not 
sliow  that  fact  on  its  face,  as  required  by  Kir- 
by*8  Dig.  I  613.  does  not  iuvalidate  the  sale,  but 
only  renders  the  note  void,  so  that  aa  adverse 
judgment  in  a  suit  on  the  note  does  not  bar  a 
subsequent  action  upon  the  contract  of  sale; 
the  causes  of  action  being  distinct.— Wannack 
T.  Askew  (Ark.)  1013. 

(C)  Persons  Who  naar  Talce  AdTsntave  of 
ike  Bar. 

f  (S2,7.  Questions  determined  in  a  snlt  to  en- 
force a  special  tax  bill  against  land  held-  con- 
clusively determined  against  defendants  appeat^ 
ing  in  the  suit  and  contesting  the  decision  of 
the  court,  so  that  they  could  not  again  raise  the 
same  qnestiona  in  another  suit. — Smith  v.  Kiene 
(Mo.)  1062. 

anV.  OOBOLVaiVENEBB  OF  ASJITDX- 
OATION. 

Former  decision  in  same  case  as  taw  of  the 
case,  see  Appeal  and  Error,  {  1007. 

(A)  JvdKinonta  CoaolnalVo  In  Geaeral. 

jl  646.  A  judgment  in  scire  facias  to  revive 
a  judgment  is  conclusive  against  all  facts  and 
defenses  which  existed  before  its  rendition.— 
Ward  V.  Sturdivant  (Ark.)  204. 

(B)  Persons  Concluded. 

I  GGo.  A  decree  is  conclusive  only  between 
the_parties  to  the  action  or  their  privies. — Doss 
V.  Board  of  Directors  of  liong  Prairie  Levee 
Dist.  (Ark.)  443. 


!  707.  Wtiere  a  court  has  dedded  that  a 
judgment  entered  against  a  nonresident  de- 
fendant on  service  by  publication  <mly  Is  valid, 
such  deciaioo  is  res  judicata  only  as  to  the  par- 
ties  and  privies  in  that  action.— Horst  v.  Ught- 
foot  (Tex.)  761. 

1  70S.  In  an  action  b^  an  agent  against  bis 
principal  for  compensation  for  bis  services,  a 
decree  in  a  former  action  by  the  principal 
against  another  for  damages  caused  by  the  col- 
lusive fradd  ot  such  other  and  the  agent  held 
not  admissible  to  show  the  agent's  fraud,  caus- 
ing the  princ|iul  damage.— Doss  t.  Board  of 
Directors  of  Lone  Prairie  Levee  DIst.  (AiL) 
443. 

I  708.  In  trespass  to  try  title,  in  wtiich  de- 
fendant claimed  through  L.,  the  patentee  of  the 
land,  a  judgment  in  an  action  by  another  agsiast 
L.'s  unknown  heirs  to  which  defendant  was  not 
a  party  held  not  admissible  to  establish  L's 
death.— Nugent  t.  Wade  (Tex.  CIt.  App.)  StSl 

(C)  Matters  Coacladed. 

S  71.3.  The  rale  that  a  judgment  is  conclurive 
not  only  of  ail  matters  actually  detemaiited,  bat 
of  all  matters  which  might  have  l>een  decided, 
refers  only  to  matters  properly  belonging  to  the 
subject  of  the  controversy  and  within  the  is- 
sues.—Pourche  Hiver  Lumber  Co.  v.  Walker 
(Ark.)  451. 

I  713.  A  judgment,  merely  adjudginit  that 
notes  clalmea  by  an  execator  under  a  gift  from 
testator  belonged  to  the  estate  because  the  irift 
was  incomplete,  held  not  res  jndikata  on  the 
right  of  an  executor  to  commissions.^ — Kelley  t. 
Kelley's  Ei'r  (Ky.)  1031. 

I  713.  Where  defendant's  interest  in  premis- 
es was  adjudicated  by  a  decree  in  an  action  to 
riuiet  title  from  which  he  did  not  appeal  he 
cannot  In  a  subsequent  partition  action  show  a 
greater  interest  in  the  land  under  another 
source  of  title,  as  he  should  have  sbown  all  of 
his  inferest  in  the  former  suit. — Emmert  v. 
Aldridge  (Mo.)  1050. 

(D)  Judsntents  In  Partlenlar  Claaaeo  of 
Aetlous  and  Proeeedlaso. 

I  747.  A  decree  in  an  action  to  quiet  title 
Mid  to  have  definitely  adjudicated  defendant's 
interest  In  the  premises,  so  as  to  be  conclusive 
as  to  his  interest  therein  in  another  snit  be- 
tween the  parties.— Emniert  t.  Aldridge  (Mol) 
1050. 

3CV.  KIEH. 

Oamishment  lien,  see  Garnishment.  Sf  114-11& 
Of  execution,  see  Execution,  |  121. 

fi  768.  Under  Sayles'  Ann.  dv.  St.  1897.  art- 
3285,  an  alwtract  of  a  judgment,  sufiicient  x*^ 
create  a  lien,  mast  correctly  show  the  names  of 
the  parties,  the  amount  ot  the  jadgntent,  sek! 
its  date.— Blankenship  &  Bucttanan  v.  Herria: 
(Tex.  Civ.  App.)  882. 

i  708.  Under  Rev.  St  1895.  arts.  12S3.  IST^T. 
a  default  judgment  against  a  defendant  doiT 
cited  to  appear,  hot  which  does  not  dispose  i>f 
the  issue  as  to  a  codefendant  appearing  an-i 
obtaining  a  continuance,  heJd  not  a  final  ji:-1.'- 
ment. — Blankenship  ft  Buchanan  Hemn: 
(Tex.  Civ.  App.)  882. 

I  801,   Allegations  of  a  petitlcm  In  a  <fiit 
to  foreclose  a  judgment  lien  held  material,  and 
the  proof  must  correspond  therewith. — Blankt-n- 
&  Buchanan  v.  Herring  (Tex.  Gv.  App-i 


ZXZ.  ■IWPBBWOW,  BBFOBCaMEMT, 
AHD  BEVrVAIta 

Xecesrity  of  reply  to  answer  attncUng  validity 
of  revived  jodgmoit,  see  Pleading.  |  36:^ 
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I  866.  The  right  to  enforce  a  Jadgment 
coulil  not  be  lost  oy  laches  or  any  delay  shorter 
ttaan  the  period  of  limitatioa  provided  by  stat- 
ate.— Ward  v.  Sturdirant  (Ark.)  201 

I  870.  In  a  proceeding  to  revive  a  JndKinent 
by  acire  faciaa,  the  defendant  is  bound  to  plead 
all  matters  of  defense  that  he  has  just  as  he 
would  in  an  ordinary  suit— Ward  y.  Stardivant 
(Ark.)  204. 

I  870.  After  the  close  of  the  administration 
of  an  estate,  an  unaatiafied  judgment  previous- 
ly obtained  in  its  favor  became  a  part  of  the 
assets  of  the  estate  so  that  the  heirs  became 
the  owners  of  it  and  were  therefore  proper 

Krties,  in  whose  names  the  iodgment  conM 
revived  by  wein  facias.— ward  v.  Stnrdi- 
vant  (Ark.)  204. 

I  870.  A  person  having  failed  to  object  to 
the  revival  of  a  judgment  in  scire  facias  in  fa- 
vor of  an  estate  In  toe  name  of  the  administra<> 
tor.  made  after  the  close  of  administration, 
cannot  subsequently  raise  the  objection. — Ward 
V.  Stnrdivant  (Ark.)  204. 

ZZ.  PATMEXT.  SATISFACTIOIf. 
MEBOEB,  ^fD  DnCHABOE. 

Authority  of  coroorate  officer  to  oompromise 
judgment,  see  Corporations,  |  417. 

Interest  on  default  or  delay  in  payment,  aee 
Intevest,  |  88. 

ZZn.  FUBADIMO  AND  EVZDBITOB  OF 
JUDQMBmr  AS  X»TOPPSL  OB 
DEFEMSE. 

f  948.  The  matter  of  res  adjudicate  can 
only  be  presented  by  pleading.— Louisville  ft  N. 
B.  Co.  V.  Citr  of  lA>nlBvUle  (Ky.)  184. 

JUDICIAL  DISCRETION. 

Amendment  of  pleadings,  see  Pleading,  |  236. 
Continuance,  see  Continuance,  |  7. 
Mandamus,  see  Mandamus,  |  40. 
0|^n^^  or  vacating  judgment,  see  Judgment, 

Order  of  proof,  see  Criminal  Law,  f  689. 

Reopening  cause  for  further  testimony,  see 
Criminal  Law,  I  08». 

Review  of  discretion  in  civil  actions,  see  Ap- 
peal and  Error.  H 

Review  fif  discretion  In  criminal  prosecutions, 
aee  Criminal  Law,  |S  1151-1160. 

iUDICIAL  LEGISLATION. 

Encroacbmeut  by  coorta  on  legislative  func- 
tions, see  Oonstltntional  Law,  f  70. 

JUDICIAL  MORTGAGE. 

See  Judgment,  H  768-^1. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  ||  5—45. 
In  criminal  prosecutions,  see  C^minal  Law,  I 
S04. 

JUDICIAL  OFFICERS. 

See  Judges;  Justices  of  the  Peace. 

JUDICIAL  POWER. 

See  Constitutional  Law,  S  70. 

JUDICIAL  PROCESS. 

In  general,  see  Process. 


JUDICIAL  SALES. 

Bar  to  dower,  see  Dower,  %  46. 
Exemption  of  real  property,  see  Homestead. 
For  nonpayment  of  assessmenta  for  public  im- 
groveu^nts,  see  Municipal  Corporations,  8{ 

Of  property  of  county,  see  Counties,  |  110. 

Of  property  of  decedent,  see  Executors  and 
AdminiBtrators,  H  325-383. 

Of  remainder,  under  order  of  court,  see  Re- 
mainders, I  16. 

On  execution,  see  Execution,  ^  228. 

Tax  sales,  see  Taxation,  H  042-648. 

{1.  In  a  judicial  sale,  the  court  ordering 
and  approving  the  sale  is  the  contracting  patty 
OD  one  side  and  the  bidder  on  the  other. — 
Blickensderfer  v.  Hanna  (Mo.)  678. 

f  52.  The  rule  caveat  emptor  applies  to  judi- 
cial aales  of  realty.— Dotson  v.  Merrltt  (Ky.) 
18L 

JURISDICTION. 

Amount  or  value  in  controversy,  see  Appeal  and 
Error.  {  50;  Courts,  IS  121,  231. 

Conflicting  jurisdiction  of  courts  of  bankruptcy 
and  state  courts,  see  Bankruptcy,  ^  20. 

Judicial  authority  and  duty  to  construe  stat- 
utes, see  Statutes,  {  176. 

Of  courts  in  general,  see  Courts. 

Of  lower  court  requisite  to  jurisdiction  of  ap- 
peltate  court,  see  Appeal  and  Error.  {  20. 

To  determine  validity  of  exercise  of  power  of 
eminent  domain,  see  Eminent  Domain,  {  60. 

Want  of  jurisdiction  as  atEecting  liability  for 
contempt,  see  Contempt,  {  0. 

Want  of  jurisdiction  ground  for  collateral  at- 
tack  on  judgment,  see  Judgment,  81  48&-405. 

Juritdiction  of  particular  actiont  or  proceedingt. 

See  Habeas  Corpus,  |  44. 

For  settlement  of  estate  assigned  for  benefit  of 

creditors,  see  Assignments  for  Benefit  of 

Creditors,  |  218. 

Special  jurisdictiont  and  fitritdictiotM  of  partic- 
ular clttttet  of  court*. 
See  Justices  of  the  Peace,  {  60. 
Appellate  jurisdiction,  see  Appeal  and  Error. 

5 20:  Courts,  fi  231-247,       ;  Criminal  Law, 
I  1018,  1020. 
Conflicting  jurisdiction  of  courts  of  bankrupt- 
cy and  state  courts,  see  Bankruptcy,  8  30. 
Federal  courts  is  general,  see  Courts,  |  304. 
Probate  courts,  see  Courts.  8  202. 
United  States  Supreme  Court,  see  Courts,  8  304. 

JURY. 

See  Grand  Jury. 

Affidavits,  statements,  and  testimony  of  jurors 
on  motion  for  new  trial,  aee  Criminal  Law, 

8  957. 

Instructions,  see  Criminal  Law,  88  757-764, 
772-823,  824-830;  Trial,  81  301-296. 

Judicial  notice  of  jury  laws  in  force,  see  Crim- 
inal Law,  8  304. 

Questions  for  jury  in  civil  actions,  see  Trial,  8S 
139-156. 

Questions  for  jury  In  criminal  prosecutions,  see 

Criminal  Law,  »  757-764. 
Talcing  case  or  question  from  jury  at  trial,  see 

Trial,  8S  139-156. 
Verdict  in  civil  actions,  see  Trial,  8  327. 
Verdict  in  criminal  prosecutions,  see  Criminal 

Law,  SI  875-881.  ^ 
View  and  inspection  by  jury,  see  Trial,  |  28. 

n.  RIGHT  TO  TBIAX.  B7  JtJRT. 

Denial  of  jury  trial  as  ground  for  arrest  of 

judrmeot,  see  Judgment,  ^  259. 
Deprivation  of  property  without  due  process 

of  law,  see  Constitutional  Law,  g  313. 
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I  19t  Where  tbe  aole  issue  was  whether  land 
was  an  accretion  to  plaintiff's  land  or  an  accre- 
tion to  defendant's  land,  defendant  held  enti- 
tled to  a  jury  trial  on  the  inuea  presented. — 
Frowein  t.  Awge  (Mo.)  241. 

{  18.  Where  defendants  in  ejectment  seek  af- 
firmatiye  relief  of  an  equitable  nature,  they  can- 
not complain  that  they  were  denied  a  trial  by 
jurj'.— Pendleton  v.  Hubbard  (Mo.)  696. 

i  31.  Act  Match  4,  1010  (Laws  1910,  c.  4), 
repealing  Ky.  St  %  1136  (Ruascll's  St.  %  3153), 
held  not  to  violate  Bill  of  Bights,  {  7,  guaran- 
teeing the  ancient  mode  of  trial  by  jury.— 
Wilson  T.  Commonwealtb  (Ky.)  557. 

m.  QVAUFXCAnoira  of  jubobs 

AHD  EXEBfFnOmL 

8  63.  A  juror  summoned  On  a  panel  under 
ReT.  St.  190!).  S  7353,  held  not  dlaquatiaed  un- 
der sections  7342  and  7361  on  the  ground  that 
be  had  served  on  a  jury  within  12  months  next 
preceding  the  trial.— BlystOD-Speneer  v.  United 
Rys.  Co.  of  St.  Jjouia  (Mo.  App.)  1175. 

IT.  sirMMOimro.  attemdahce,  dxs- 

OKABOE.  AND  OOMPBN- 
BATION. 

g  70.  The  statutes  relating  to  special  venire 
in  a  capital  case  are,  for  the  most  part,  di- 
rootory,  and  must  be  liberally  coostnieo.— Har- 
relson  v.  State  (Tex.  Cr.  App.)  783. 

i  70.  TTnder  Code  Cr.  Proc.  art.  642,  a  spe- 
cial venire  in  a  capital  case  held  sufficient. — 
HarielBon  t.  State  (Tex.  Cr.  App.)  788. 

S  72.  Where  a  jury  panel  had  been  quashed 
and  the  slieriff  ordered  to  summon  a  new  panel 
from  bystanders,  as  authorized  by  Bev.  St, 
1S»9,  f  3770  (Ann.  St.  1906,  p.  2097),  it  was 
not  reversible  error  that  he  aunuuoned  for  the 
new  jury  36  members  of  tbe  old  one,— State  v. 
Haney  (Mo.  App.)  55. 

%  72.  After  the  special  venire  in  a  homicide 
case  was  exhausted,  the  jury  was  properly  ob- 
tained from  jurors  summoned  by  tne  sIienfE.— 
Williams  v.  State  (Tex.  Or.  App.)  345. 

%  82.  Where  the  veniremen  not  served  with 
summons  were  either  out  of  tlie  county  or  not 
found,  and  of  the  45  served,  only  4  of  those 
not  appearing  were  unexcused  and  unaccounted 
for,  leaving  23  present,  and  no  attachments 
were  asked  to  procure  the  absent  jurors,  a  mo- 
tion to  quash  the  venire  was  properly  over- 
ruled.—Williams  V.  State  (Tex.  Cr.  App.)  345. 

§  82.  A  special  venire  issued  in  a  capital 
rase  hvl4  not  invalid  bei'ause  of  the  erroneous 
date  of  the  certificate  of  the  clerk  at  tbe  bot- 
tom of  the  writ.— Harrelson  v.  State  (Tex.  Cr. 

App.)  783. 

V.  COMPETEirOT  OF  JUBOBS,  OHAI.- 

I.ENGES.  AND  OBJECTIONS. 

8  105.  The  testimony  of  jnrom  on  their  voir 
dire  examlaatlon  held  not  to  show  bias.— Wil- 
liams V.  State  (Tex.  Cr,  App.)  345. 

i  110.  That  a  jury  was  drawn  less  than  30 
days  before  the  commencement  of  the  circuit 
court  in  violation  of  Rev.  St.  1899,  8  3769  (Ann. 
St.  1906,  p.  2096),  was  ground  for  quashing 
tbe  panel. — State  v.  Haney  (Mo.  App.)  55. 

f  127.  rnder  Bev.  St  1909,  f  7260,  and 
section  7327,  held,  that  an  objection  could  not 
lie  taken  to  a  juror  After  the  jury  was  sworn 
on  the  ground  that  he  had  been  convicted  of  a 
felony,  and  had  not  been  pardoned.— State  v. 
Wilson  (Mo.)  238. 

VI.  mPAlTELINO   FOB   TBIAL  AND 

OATH. 

I  140.  Publication  by  a  newspaper  of  an  ac- 
count of  the  excusing  of  a  juror  because  he  wal 


the  agent  of  an  insurance  company  which  was 
defending  tbe  action  held  not  ground  for  settin; 
aside  the  venire  and  eranting  a  new  trial  in  the 
absence  of  proof  of  prejudice.— Hirilenbadi  r. 
HeCord  (Mo.  App.)  llSa 

JUSTICES  OF  THE  PEACE 
m.  oivn.  JUBXSDXCTioir  ahd  au- 

THOBITT. 

|S  (JO.  A  nonresident  defendant  improperly 
joined  with  a  resident  defendant  in  an  ac^M 
in  justice's  court  'does  not  waive  the  qnestion 
of  jurisdiction  by  failing  to  appear  and  objfd 
to  the  misjoinder. — Willis  v.  Tomes  (Ky.)  1013. 

IV.  FBOCEDUBE  IN  OIVH.  CASES. 

Sufficiency  of  judgment  to  soatain  garnishment, 

see  Oamisbment,  |  7. 

{  80.  A  justice  of  the  peace  can  recall  pro- 
cess issued  by  him  if  it  was  improvidently  is- 
sued, or  if,  after  being  rightfully  issued,  it 
should  under  the  law  be  recalled. — Wadkins  v. 
Merchants'  Bank  of  Vandervuort  (Ark.)  21\ 

S  119.  Under  Civ.  Code  Prac.  j^S  78.  83.  a 
jud^ent  of  a  justice  of  the  peace  reodeivd 
against  a  nonresident  served  in  the  county 
of  his  residence  held  void.- Willis  v.  Tomes 
(Ity.)  1043. 

i  128.  A  judgment  defeodant  in  a  joatire 
court  htid  not  entitled  to  have  the  execution  on 
the  judgment  restrained;  he  having  a  coniplete 
remedy  at  law. — Wadkins  v.  Mercnants'  Bank 
of  Vandervoort  (Ark.)  218. 

I  129.  A  defendant  against  whom  a  void 
judgment  baa  been  rendered  by  a  justice  of  tb* 
peace  may  collaterally  attack  it  by  suit  in  the 
circuit  court  to  restrain  its  enCorennent^Tl'il- 
Ih  V.  Tomes  (Ky.)  1043. 

V.  BEVIEW  OF  FBO0EEDINO8. 

Remission  of  part  of  recovery  as  alFectinrlia- 
bility  for  coats  on  appeal,  see  Costa,  {  £38. 

(A)  Appeal  ftnd  Error. 

I  140.  Under  Const,  art.  7,  %  42.  the  legisla- 
ture may  fix  the  time  within  which  the  rarion" 
proceedings  on  appeal  must  be  had  on  api>ejl 
from  a  justice.- Wadkins  v.  Merchants'  Banli 
of  Vandervoort  (Ark.)  218. 

8  150.  Application  for  new  trial  in  jnstic«>'^ 
court  held  not  required  to  be  sworn  to  to  pennir 
appeal  from  judgment,  nor  that  notice  of  th» 
application  be  given  the  opposite  party. — Gon- 
lich  V.  Gregory  &  Walton  (Tex.  Civ.  App.)  8i:i. 

S  150.  Under  Kirby's  Dig.  SS  4666.  4«».  a 
bond  on  appeal  from  a  jiistifre's  judgment  ma-«t 
be  filed  tnthin  30  days  after  judgment  to  ob- 
tain a  supersedeas.— Wadkins  v.  Merchams' 
Bauk  of  Vandervoort  (Ark.)  218, 

S  159.  Under  Rev.  St.  1S05.  art.  1670.  l^- 
day  period  for  filing  of  bond  on  appeal  fnxn 
justice  of  the  peace  held  to  run  from  tbe  dat- 
of  overruling  motion  for  new  trial,  rather  than 
from  the  entry  of  the  judgment. — Oottlicfa  v. 
Gregory  &  Walton  (Tex.  Civ.  App.)  i*43. 

S  161.  Appellee  held  not  to  have  appear -il 
generally  on  an  appeal  from  a  Justice's  judg- 
ment, so  as  to  waive  delay  in  filing  the  tmr- 
script  and  perfecting  the  appeal.— Bates  t.  Mit- 
chell (Ark.)  917. 

I  1(>4.  Appeal  from  a  justice  sbonld  br  di— 
missed,  or  tne  judgment  affirmed,  where  no  dili- 
gence to  perfect  the  appeal  was  shown,  or  no 
excuse  given.— Bates  v.  Mitchell  (Ark.)  917. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide.  H  105-122.  342. 


Topics  *  section  (|]  NUMBERS  In  this  Index  *  Deo.  ft  Abl  Dig.  Key  No.  Ssrlas,  *  Heporur  luHtxtm  sstm 


Digitized  by 


Google 


1287 


INDEX-DIGEST. 


Idudlord  mmd  TvBwt 


JUSTIFICATION. 

Defense  to  vroceedings  for  violatioii  of  injunc- 
tion, see  Injanctlon,  {  22S. 

Defense  to  prosecution  for  assault.  Me  Assault 
and  Battery,  S  65. 

KNOWLEDGE. 

Affecting;  competency  of  exi>ert  witness,  see  Evi- 

denre.  SS  53&-54S. 
Of  defect  or  danger  as  affecting  assumption  of 

risk  by  servant,  see  Master  and  Servant,  i 

217. 

Of  defect  or  danger  as  alfectlng  contributory 

necllKence  o!  servant,  see  Master  and  Secvant, 
S  2.34. 

Of  defect  or  danger  as  affecting  duty  of  master 
to  warn  or  instruct  servant,  see  Master  and 
Servant,  8  1~>4. 

Of  defect  or  danger  In  machinery  and  appli- 
ances as  affecting  liability  of  master  for  in- 
juries to  servant,  see  Master  and  Servant,  { 
125. 

Of  falsity  of  representations,  see  Fraud,  |  13. 
Opinion  evidence  founded  on  special  knowledge 

as  to  subject-matter,  see  CrimiBal  Law,  S  452; 

Evidence,  8  474. 

Afeoting  or  elemeMt  of  portjoiilar  oct»  or  trmu- 
octiont. 

See  Fraud.  1 18. 

Insunnre  or  application  therefor,  see  Insur- 
ance. 8  378. 

Purchase  of  land,  see  Vendor  and  Purchaser,  If 

230-233. 

LABOR. 

See  Master  and  Servant. 

liens  OD  real  property  for  work  and  materials, 
see  Mechanics'  Liens. 

Affecting  particular  right*,  remediet,  or  pro- 
ceedinfft. 

Assignment  of  dower,  see  Dower,  S  75. 
For  new  trial,  see  New  Trial,  8  119. 
Right  of  trustees  of  school  district  to  sue,  see 
Schools  and  School  Districts,  f  116.  ' 

LADDERS. 

Iiiablllty  of  master  for  injuries  to  servant  from 
defects,  see  Master  and  Servant,  8 

LAND  CERTIFICATES. 

See  Public  Lands,  f  174. 

LANDLORD  AND  TENANT. 

Estoppel  of  corporation  to  deny  authority  of 
<^cer  to  make  lease,  see  Corporations,  f  42o. 

Evidence  of  anthority  of  corporate  officers  to 
make  lease,  see  Contorations,  |  432. 

Fixtures  as  between  landlord  and  tenant,  see 
Fixture.'*.  8  32. 

Incorporation  for  purpose  of  leasing  real  prop- 
erty, see  Corporations,  8  500. 

Iiease  of  land  of  decedent's  estate  pending  ad- 
ministration, aee  Ezecutora  and  Administra- 
tots,  8  150. 

H.  LEASES  AMP  AOBEEMEirTS  IE 

Evidence  of  authority  of  corporate  officers  to 
make  lease,  see  Corporations,  8  4.^2. 

Validity  of  ordinance  prohibiting  renting  of 
bouse  to  lewd  women  outside  of  prescribed 
limits,  see  Municipal  Corporations,  S  592. 

(B)  CoBsfravtton  and  Operation. 

8  48.  If  defendant  rented  land  to  plaintiff 
agreeing  to  furnlxh  seed  and  water,  it  would 


be  liable  for  damages  for  breach  of  Its  agree- 
ment, whether  the  land  leased  belonged  to  it 
or  not— Kincbeloe  Irrigating  Co.  v.  Habn  Bros. 
&  Oa.  (T«x.  GiT.  ,App.)  78. 

TV.  TEBm  FOR  TEABS. 
(B)  AMrtSMKeat,  SwblettlB*,  mmH  H«vt- 

I  70.  In  an  action  to  enforce  a  contract  and 
mortgage  concerning  leased  land  which  bad  been 
assigned,  held  no  defense  that  assignee  was  in- 
debted to  owner  of  land  for  rent. — Crockett  & 
Sons  T.  Anselin  (Tex.  Civ.  App.)  09. 

8  70.  In  an  action  on  a  contract  relating 
to  certain  interests  in  a  crop  one  interested 
with  plaintiff  in  the  lerae  of  land  which  was 
consideration  for  the  contract  held  not  a  nec- 
essary party.— Crockett  ft  Sons  t.  Anselin 
(Tex.  Civ,  App.)  09. 

(D>  TermtMatlom. 

6  IIOl  a  tenant  procaiiag  a  new  lease  dur- 
ing the  existence  of  the  original  term,  to  con- 
tinue at  the  close  of  the  term,  held  not  wrong- 
fully prevented  by  the  landlord  from  perform- 
ing conditions  precedent  to  the  right  to  the 
benefit  of  new  leaae^Kreiti  t.  EgelbofC  (Mo.) 
1124. 

"VIX.  FBEmSES,  AKD  EEJOYMEET 
AXS  USE  THEREOF. 


(B)  PosseMlon,  Enjormeat.  snd  Use. 

Criminal  resiwnsibillty  of  tenant  for  keeping 
disorderly  bouse,  see  Disorderly  House,  s  .>. 

Instructions  assuming  facts  in  action  for  fail- 
ure to  deliver  possession,  see  Trial,  8  191. 

8  120.  In  an  action  by  a  tenant  for  the  land- 
lord's.failure  to  deliver  possession  of  the  leased 
premises  and  perform  the  terms  of  the  lease, 
evidence  held  to  require  submission  to  the  jury 
of  the  issue  of  the  good  faith  of  the  tenant  in 
tendering  performance.— Kreitx  T.  EgelbofC  (Mo.) 

(D)  Repairs,  Insnranoe.  aad  lMpraT«> 
menta. 

Removal  of  fixtures,  see  Fixtures,  g  32. 
Violation  of  injunction  restrainlngremoTal  of 
buildings,  see  Injunction,  81  225,  228. 

(B)  laJarlM  from  DaaseroiiB  or  DefeettTe 
Condition. 

Jurisdiction  of  proceedings  to  enforce  landlord's 
lien  as  dependent  on  amoant  in  controversy, 
see  Courts,  1 121. 

Tm.  RENT  AND  ADVANCES. 

(O)  Lien. 

8  24S.  Under  the  express  provisions  of 
Sayles'  Ann.  Civ.  St.  1897,  art.  &S^i\)a.  the  Hen 
of  a  landlord  for  rent  and  advances  made  to  a 
tenant,  to  enable  him  to.  gather  the  crops,  is 
superior  to  a  laborer's  U^.— Paine  v.  Dorough 
(Tex.  Qt.  App.)  889. 

X.  RENTINO  ON  SHARES. 

Criminal  lesponidbility  of  tenant  for  sale  of 
pooled  crops  by  landlord,  see  Crops,  8  S. 

I  328.  The  landlord  held  to  have  a  lien  on 
part  of  the  crop  sold  by  the  tenant  without 
the  landlord's  consent.— Small  v.  Rush  (Tex. 
Civ.  App.)  874. 

8  331.  The  suit  held  not  strictly  one  on  an 
account,  so  as  to  make  the  petition  snbject  to 
exception  of  not  itemizing  accounts  sued  on,  and 
not  giving  the  cUfferent  items  and  value  thereof. 
-Small  T.  Rush  (Tex.  Civ.  App.)  874. 
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LANDS. 

Coovejancefi,  see  DeedB ;  Vendor  and  Purchaser. 
Mortgase,  aee  Mortgaees. 
Public  lands,  see  Public  Lands. 

LANGUAGE. 

Of  statute,  see  Statutes,  Sf  18S-1f>4. 

Of  statute,  following  statutory  laufniaffe  In  in- 
dictment or  information,  see  Indictment  and 
Information,  1 110. 

LARCENY. 

See  Embezxiement;  False  Pretenses. 

I.  OFFEKSES  AND  BESPONSIBILITT 
THEREFOB. 

S  7.  Nature  of  ownersliip  sufficient  to  sus- 
tain a  charge  of  larceny,  Stated. — State  t.  Lack- 
ey (Mo.  Sup.)  602. 

I  7.  The  ownership  of  the  property  stolen 
Is  an  essential  element  in  larceny  and  most  be 
properly  alleged  in  the  indictment  or  informa- 
tion, if  the  name  of  the  owner  is  bnown  and 
prOved.~State  v.  Lackey  (Mo.  Sup.)  602. 

I  15.  Theft  by  bailment  dietlnguiBhed  from 
theft  under  general  statutes.— Pickerell  v.  State 
(Tex.  Or.  App.)  93a 

n.  FBOSEGUnONAHD  FmnsH- 
XEVT. 

(A)  Imdictment  SKd  iBforrafttton. 

S  30.  An  indictment  for  the  theft  of  sawlogs 
held  to  eufficiently  describe  them. — Osbom  t. 
State  (Ark.)  210. 

t  30.  An  information  for  the  theft  of  money 
held  to  suffidently  describe  it— Longardy  v. 
State  CTex.  Cr.  App.)  766. 

i  40.  AUettstions  in  indictment  for  larceny 
descriptive  of  the  property,  though  unnecessary, 
held  reqaired  to  be  proved.— Fletcher  t.  State 
(Ark.)  918. 

f;  40.  Indictment  for  larceny  held  required  to 
ege  the  ownership  of  the  property,  and  proof 
thereof  as  alleged  is  necessary, — Fletcher  v. 
State  (Ark.)  018. 

§  40.  In  a  prosecution  for  larceny,  held,  that 
there  was  a  variance  between  the  evidence  as 
to  ownership  of  the  goods  stolen  and  the  alle- 
catioD  of  the  information. — State  T.  Lackey 
(Mo.  SupO  602. 

(B)  ElTidcnee. 

{  55.  In  a  prosecution  for  larceny,  evidence 
held  to  mistain  a  conviction. — Osborn  T.  State 
(Ark.)  210. 

§  65.  Evidence  held  not  to  support  a  convic- 
tion of  cattle  theft.— Daniel  v.  State  (Tex.  Cr. 
App.)  773;  Hinsley  v.  State  (Tex.  Cr.  App.) 
779. 

I  64.  The  state  on  a  trial  for  larceny  held 
required  to  show  the  falsity  of  accused's  explana- 
tion of  recent  possession. — ^Daniel  t.  State  (Tex. 
Cr.  App.)  773. 

§  64.  On  a  trial  for  larceny,  the  declarations 
ot  accused,  proved  by  the  state  explaining  his 
recent  po»se!;sion  of  stolen  property,  held  suffi- 
cient proof  of  innocence  unless  their  falsity  is 
proved.— Daniel  v.  State  (Tex.  Cr.  App.)  773. 

(C)  Trial  ana  BerlCw. 

Instructions  Ignoring  issues  or  defenses,  see 

Criminal  Law,  |  815. 
Intitructinns  on  weight  of  evidence,  see  Criminal 

Law,  !ti  703.  764. 

S  70.  In  a  prosecution  for  theft  by  bailment, 
an  instmotion  held  erroneons  Ss  declaring  de- 


fendant guil^  for  merdy  conceiving  the  offense, 
without  Btatfiu  necessity  for  overt  act.— Pii^- 
erell  v.  State  (Tex.  Cr.  App.)  938. 

I  77.  In  a  proeecotion  for  catUe  theft  held 
unnecessary  in  view  of  a  charge  given  to  cfaarf« 
on  the  effect  of  accused's  explsnation  of  his  pos- 
session of  the  property  when  first  fotmd  in  pos- 
session thereof.— Hinsley  v.  State  Clex.  Cr. 
App.)  779. 

LAST  CLEAR  CHANCE. 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Mastar  and  Semnt,  |  248; 
Munidpal  Corporatitms,  |  706. 

LATENT  AMBIGUITY. 

Parol  eridence  to  ^laln,  aee  XMdenee,  |  452. 

LATENT  DEFECTS. 

In  machinery,  appliances,  and  places  for  work 
as  affecting  duty  of  master  to  warn  aerrant, 
see  Master  and  Servant,  |  155. 

uw. 

Due  process  oi  lav,  see  Constttotional  Tmw,  0 

251-313. 

Judicial  notice  of  laws,  see  Bvldence.  f  29. 
Questions  of  law  or  fact  province  of  court  and 

Jury,  see  Trial,  H  130-143. 
Statutory  law,  see  Statutes. 

LAW  OF  THE  CASE 

Former  decbdoo  on  ai>peal,  see  Appeal  and  Er- 
ror, S  1097. 

LAWYERS. 

See  Attorney  and  Client 

LEADING  QUESTIONS. 

On  examination  of  witnesses,  see  Wltneaaes,  f 

244. 

LEAD  PENCIL 

Sufficiency  of  supplemental  abstract  on  appeal 
made  In  lead  pencil,  see  Appeal  and  Knot, 
1680. 

LEASE. 

See  tiandlord  and  Tenant 

Evidence  of  authority  of  corporate  officers  to 

make  lease,  see  Corporations.  |  432. 
Estoppel  to  deny  authority  of  corporate  officer 

to  make  lease,  see  (Corporations,  f  425. 
Validity  of  ordinance  prohibiting  raiting  of 

house  to  lewd  women  outside  of  prescribed 

limits,  see  Munidpal  Corporationa,  |  SUL 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  i  286. 

LEGACIES. 

See  Wills. 

LEGAL  NOTICE. 

See  Process. 

LEGISLATION. 

In  general,  see  Statutes. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  ff  52-^. 
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LEGISLATURE 

ReirnlAtion  of  Uqnor  traMc,  see  Intoxicatiog 
lAqjiion,  i  6L 

LETTERS. 

Admissibility  in  criioiiuil  pnweeutioD*,  ne  Citm- 

inal  Law,  S  433. 
Presamptloos  as  to  malUng  and  delivery*  see 

ETideace,  |  71. 

LETTERS  PATENT. 

For  inventiims,  see  Patents. 

LEVEES. 

PeTBons  concluded  by  jadgment  in  action  to  re- 
cover amount  paid  on  ievee  contract,  see  Jodg- 
ment,  S  706. 

S  28.  A  sale  of  oertatn  land  to  enforce  the  lien 
of  a  levee  district  tax  held  void  as  to  the  interest 
of  tlie  donee  Id  poraesrion  who  was  not  made  a 
party.— Blown  t.  Norrell  (A^I^.)  022. 

LEVY. 

or  assessment,  or  tax,  see  Municipal  Corpora- 
tions, H  414-613;  Schools  and  School  Dis- 
tricts, I  lOS. 

Of  ezecation,  see  BzecnUon,  1 121. 

LEWDNESS. 

See  IHsorderiy  House ;  Obscenity. 

LEX  LOCL 

Conflicting  jnriadictl<m  of  oonrti,  see  Courts,  H 

480-488. 

Imws  relating  to  lillls  and  notes,  see  BiHs  and 
Notes,  «  117.  „  , 

Xiaws  relating  to  contracts,  see  Contracts,  I  144. 

I>awa  relating  to  limitation  of  ectuws,  see  Lim- 
itation of  Actions,  S  2. 

LIBEL  AND  SLANDER. 
I.  woBOS  Arm  acts  actionable. 

AND  LIABILITY  THEREFOR. 

i  19.  The  use  of  the  word  "killed"  in  an 
alleced  libel  held  not  to  import  a  felonious 
billing,  nor  was  it  suftject  to  such  an  Innuendo. 
— Diener  v.  Star-Chronide  Pub.  Co.  (Mo.)  1143. 

I  19.  All  parts  of  an  alleged  Ubelous  publi- 
cation must  be  read  together  in  determining 
vhetber  it  is  libelous  in  fact.— Diener  v.  Star- 
Chronicle  Pub.  Co.  (Mo.)  1143. 

n.  PBIVn.EOED  OOMMTTNIOATIONS. 
AND  KAUOE  THEREIN. 

i  48.  A  publication  with  reference  to  the 
omcial  acts  of  a  coroner  in  failing  to  institute 
an  official  Inquin  concerning  the  killing  of  a 
child  by  plaintifrs  automobile  held  privileged 
as  a  matter  of  law.— Diener  t.  Stai^hronlcte 
Pnb.  Co.  (Mo.)  1143. 

IV.  ACTIONS. 

(B>  Paxtlea,  Pvellmlnary  Pri»ee«dlnara> 
•nd  FleadlKS. 

I  &7.  A  demurrer  lies  to  a  petition  for  libel 
notvritbstanding  the  jar;  is  required  to  deter- 
mine the  law  and  the  facts,  under  Bill  of 
BiKhts.  i  14  (Ann.  St.  1906,  p.  135).— Diener 
T.  Star^TonicIe  Pub.  Co.  (Mo.)  1143. 

I  97.  A  demurrer  to  a  petition  for  libel  does 
not  admit  an  unfair  and  forced  construction 
put  upon  the  words  by  the  pleader. — Diener  v. 
Star-Chronicle  Pub.  Co.  (Mo.)  1143. 


I  100.  The  omission  of  any  part  of  an  alleg- 
ed libelous  publication  from  a  pleading,  making 
a  material  alteration  in  the  sense,  is  fatal.- 
Diener  t.  Stai-Chronide  Pub.  Co.  (Mo.)  1143. 

(C)  Bvldenae. 

I  IDS.  In  an  action  for  libel,  evidence  of  a 
witness  that  the  word  "killed,"  as  used  in  the 
miblication,  conveyed  to  him  the  Idea  of  the 
xelonious  taking  of  human  life,  held  inadmis- 
sible.—Diener  V.  Star-Ghronicie  Pub.  Co.  (Mo.) 
114S. 

(B)  Trial,  JndsriMeMt,  and  Review. 

I  123.  A  peremptory  instruction  to  find  for 
defendant  ma;  be  allowed  in  an  action  for  li- 
bel, notwithstanding  Bill  of  Rights,  f  14  (Ann. 
St.  1900,  p.  13.^).— Diener  v.  Star-Chronicle 
Pub.  Co.  (Mo.)  1143. 

S  123.  Notwithstanding  Bill  of  Rights,  {  14 
(Ann.  St.  1906.  p.  135),  the  court  in  an  action 
for  libel  may  declare  the  publication  not  libel- 
ous as  a  matter  of  law.— Diener  v.  Star^Chron- 
ide  Pnb.  Go.  (Mow)  1148. 

VI.  orhkinal  besponsibxlztt. 

Obscene  libels,  see  Obscenity. 

(B)  Pi«aeentt«m  mm*  Pnmfalimeat. 

I  164.  One  charged  with  criminal  libel  has 
the  harden  of  proving  the  libelous  matter  to  he 
true.— Ex  parte  West  (Tex.  Cr.  App.)  339. 


LIBERTY. 


Constitutional 
■ee 


itntlonal  guaranty  of  liberty  to  contract. 
Constitutional  Iaw,  |  8& 

LICENSES. 


L  FOR  OCCUPATIONS  AND  PBIVI- 
IJBOBS. 

License  of  insurance  companies,  see  Inanrance, 

Rights  of  patent  licensees,  see  Patents,  |  212. 

S  6.  The  city  of  St.  Louis  held  empowered  to 
license  plumbers  and  require  an  examination  of 
applicants  under  its  charter.  Article  3,  f  *2f(, 
cfs.  5,  6,  14  (Ann.  St.  1906,  pp.  4812,  4814, 
4S1Q.-EX  parte  Smith  (Mo.)  C07. 

f  a  Rev.  St.  1899,  |  3256  (Ann.  St.  1906,  p. 
3129),  relating  to  the  taxation  of  businesses  by 
cities,  held  not  to  apply  to  an  ordinance  licens- 
ing a  certain  calling.— Ex  parte  Smith  (Mo.) 
607. 

S  7.  A  city  ordinance  imposing  a  license  tax 
on  wagons  adopted  nuder  Ky.  St.  {  2980  (Rus- 
sell's  St.  S  90^,  held  applicable  to  an  express 
company  paying  an  ad  valorem  tax  on  Its  prop- 
erty and  a  franchise  tax  for  the  privilege  of 
doing  business;  where  it  established  limits  be- 
yond which  free  delivery  by  wagon  was  not 
made.— Adams  Express  Go.  t.  Boldric^  (Ky.) 
174. 

f  7.  A  tax  on  wagons  of  a  corimratlon  held 
In  effect  a  license  tax  on  its  privilege  to  do  busi- 
ness vritbin  Ky.  St.  f  2980  mnsseirs  St.  I  9Ui>>. 
—Adams  Express  Go.  v.  Boldrick  (Ky.)  Ii4. 

I  7.  Under  Ky.  St.  |  2080  (Busseirs  St  | 
005),  a  city  hdd  authorised  to  impose  a  license 
tax  or  a  franchice  tax  od  all  corporations  or 
persons  engaged  In  business  in  tbe  city  for  the 
privilege  of  doing  business,  but  it  cannot  ex- 
act for  the  privilege  both  a  franchise  tax  and 
a  license  tax  at  the  same  time— Adams  Ex- 
press Co.  V.  Boldrick  (Ky.)  174. 

t  7.  A  city  ordinance  requiring  ever;  person, 
etc.,  posting  bills,  advertisements,  etc.,  as  a 
business  to  pay  an  annual  license  fee,  held  not 
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Invalid  u  dlKrinUutorj^Lose*  t.  Ci^  of 
LooisTille  (Ky.)  56S. 

S  11.  The  vord  "nonresident,"  u  used  in 
a  city  ordinance  reprodncine  the  proTisions  of 
Ky.  St  I  3014  (RuneU'a  St.  |  9^),  and  re- 
QuiriniT  tne  payment  of  a  llceaae  fee  by  bill 
postera,  fteM  to  mean  one  not  Uvina  within 
the  corporate  limita  of  the  dty.  thooni  within 
the  Btate^Logea  r.  City  of  Louis  villa  (Ky.) 
S65. 

Tjawa  relating  to  licenses  as  denial  of  equal  pro- 
tection of  laws,  see  Constitutional  Law,  {  230. 

Power  of  city  to  license  bawdy  houses,  see  Mu- 
oicipal  CorpOTationa,  S  592. 

Rpfnilation  of  plumbinjr  boaineBS  as  denial  of 
equal  protection  of  laws,  see  CMistitattonal 
Lew,  I  230 :  as  inf  rioeement  of  constltational 
|Mran^of  personal  ngbts,  see  Constltational 

XX.  HI  BESPEOT  OFBEAXiPBOPmiTT. 

Care  required  as  to  licoiBees  in  (eneial,  see  Nef- 

ligence.  |  32. 
InJariea  to  licenseea  on  or  about  laUroadt,  see 

Railroads.  H  274^-282. 

LIENS. 

AfHessments  as  lien  on  bank  stock,  na  Banks 
and  Banking,  |  42. 

Priority  of  lien  of  seller  over  Uen  of  material- 
men, see  Sales,  i  308. 

Lient  aeqvired  by  parttoutar  rmedicB  or  pro- 
eeedt»ffa. 

See  Garnishment,  H  114-116. 
Judgment,  see  Judgment,  f|  768-801. 

Particular  daatet  of  limu. 
See  Mechanics'  Liens;  Pledges. 
For  labor  and  materials  on  public  improvements, 

see  Municipal  Corporations,  |  873. 
Of  attorney  for  compensation,  see  Attorney  and 

Client.  fiS  189,  190. 
Of  earner  for  freight  charges,  see  Carriers,  { 

197. 

Of  landlord  for  rent,  see  T^andlord  and  Tenant, 

ftS  248,  828. 
Of  seller  for  price  of  goods,  see  Sales,  8  308. 
Of  servant  for  wages,  see  Master  and  Servant, 

1  82. 

Of  vendor  for  price  of  land,  see  Vendor  and 
Purchasei-,  |  292. 

8  9.  Where  a  vendor  sells  property  with  the 
agreement  that  improvemeata  are  to  be  made 
upon  it  by  the  vendor,  materialmen  and  laborers 
are  entitled  to  a  lien  for  materials  or  labor 
famished  in  making  the  impiovemetits. — Pan- 
handle Telephone  & 'Telegraph  Co.  v.  Kellogg 
Hwitchboard  ft  Supply  Co.  (Tex.  Civ.  App.) 
963. 

LIFE  ESTATES. 

See  Curtesy;  Dower;  Remainders. 
Oonstmctifm  of  wills,  see  Wills.  8  614. 

8  27.  Proceeds  of  real  property  sold  for  re- 
investment in  a  suit  by  the  life  tenant  against 
a  contingent  remainderman,  under  Civ.  Code 
I'rac.  I  491,  may  be  reinvested  in  real  property 
in  another  state.— McClure  v.  Crnme  (Ky.)  433. 

I  27.  Defendants  held  to  have  a  contingent 
remainder  only,  subject  to  sale  and  reiovestment 
of  the  proceeds  in  other  real  property  in  a  suit 
brought  by  the  life  tenant,  under  Civ.  Code 
Prac.  6  491.— McClure  v.  Crume  (Ky.)  433. 

LIFE  INSURANCE. 

See  Insurance. 


LIGHTS. 


See  Electricity. 


LIMITATION. 

Constitntional  limitation  of  powen  In  genenl, 

see  Constitutional  Law,  8  26. 
Of  indebtedness  of  municipality,  see  Mnnidpal 

Corporations,  88  865-867. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Poosooidon. 

Acquisition  of  easement  bj  prescription,  see 
ESasements,  8  ^ 

Particular  aotiona  or  pro^ding$. 

Appeal  or  other  proceedings  for  leriew,  see  Ap- 
peal and  Error.  8^1  339-350. 

For  breach  of  marriage  promise,  see  Breach  of 
Marriage  Prnnise,  8  lo- 

For  cauMng  death,  see  Death,  8  39. 

For  new  tnal,  see  New  Trial,  i  tS». 

J.  STATUTES  OF  X.IMITATIOV. 

(A)  HatHre,  Talldttr,  mmA  CoastraetlOH  U 
<i«m«rml> 

8  2.  Personal  contracts  are  interpreted  tif 
the  law  of  the  place  where  they  are  made,  but 
the  question  of  the  application  of  the  statute  of 
lim  i  tations,  being  merely  in  relation  to  the 
i-emedy.  Is  regulated  by  tie  law  in  tlie  fwnm  in 
which  the  suit  is  brought.— Bock  Island  Plow 
Co.  V.  Masterson  (Ark.)  216. 

i  2.  Where  a  debtor  leaves  a  foreigo  staff 
openly  and  publicly.  Kilty's  Dig.  |  SOTI,  pro- 
viding that,  where  a  debtor  leaves  a  ftndn 
state  fraudulently,  statute  <^  limitation  in  dii« 
state  will  not  begin  to  run  tmtil  the  creditor  is 
apprised  of  his  residence,  has  no  applicatioa— 
Rock  Island  Plow  Co.  v.  Masterson  (Ark.)  210. 

4  2.  A  note  executed  in  Ohio  and  sued  on  in 
Kentucky  by  the  indorsee  4eld  to  be  coreraed 
-by  Ky.  St.  )  2515  (RnsseU's  St.  |  22«,  a>  to 
limitatioDs.-MSerman   Nat.   Bank   v.  Zimmer 

(Ky.)  1023. 

8  5.  Statutes  of  limitation  are  fvrwA,  and 
are  to  be  UbeTallyC(mstrDed.-^tate  ex  r^  Bril 
T.  Tates  (Mo.)  672;  Same  t.  Grant  (Mb.}  671. 

<B)  LlnltatloaiB  Applleable  to  Fartlcmlkr 
Action*. 

8  19.  An  acticm  by  a  widow  to  recover  dov- 
er  is  governed  by  the  seven-year  statute  «C 
limitations,  and  not  by  Kirby'a  Dig.  8  56<>>'- 
requiring  actions  against  the  purchaser  of  land- 
at  judicial  sale  to  be  brought  within  five  yeai^. 
— frourche  Kiver  Lumber  Co.  v.  Walker  (Arti 
451. 

8  28.   Since  a  note  given  for  a  patented  ar- 
ticle, which  does  not  so  state  on  its  foce.  n 
required  by  EIrby's  Dig.  8  S13<  abaolutplj 
void,  it  forms  no  part  of  a  contract  of 
and  hence  cannot  be  considered  aa  a  writt'L 

ftart  of  8Qch  contract,— Warmat^  t.  Askev 
Ark.)  1013. 

8  2S.  An  instrument  held  not  a  contrat'.. 
as  contemplated  by  Kirby'a  Dig.  8  5064,  pro- 
hibiting an  action  after  three  years  on  a  con- 
tract or  liability  express  or  implied,  not  in 
writing. — Wannack  v.  Askew  (Arte.)  1013. 

8  29.  An  amount  due  on  an  acconnt  stated 
is  barred  by  limitations  after  two  years. — Suo 
V.  Parker  (Tex.  Civ.  App.)  532. 

§  33.  Rev.  St.  1909,  j|  1890,  providing  tbii 
an  action  "against  a  sheriBF,  coroner  or  r^tbrr 
officer"  shall  he  commenced  within  three  ycanL 
held  to  applT  to  the  liaUUty  of  sureties  •■« 
the  bond  of  uie  treasurer  of  a  state  hottrrital- 
State  ex  rel.  Bell  v.  Yates  (Mo.)  072;  Sanw  t- 
Grant  (Mo.)  670. 
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n.  CXnCPVITATION  OF  PJBBXOD  OF 
XJMXTATIOH. 

(A)  Aeevwa  of  Bl«lit  mt  Aetlom  or  Oo- 

tCHBO. 

I  53.  Agreement  by  a  creditor  to  "carry  the 
debt"  without  any.  agreement  as  to  length  of 
credit  would  not  take  the  case  out  of  the  rule 
respecting  limiUitions  concerning  debts  due  on 
demand.— BUcy  v.  Parker  (Tex.  Civ.  App.)  632. 

I  55.  Action  by  an  adjoining  landowner 
flRainst  a  railroad  company  for  damages  from 
operation  of  its  road  held  barred  by  tlie  five- 
year  limitation.— Kilcoyn  t.  Chicago,  St.  li.  ft 
N.  O.  R.  Co.  (Ky.)  438. 

S  55.  The  five-year  period  within  which  an 
adjoining  landowner  must  bring  action  for  in- 
juries from  the  operation  of  a  railroad  is  not 
extended  by  reason  of  the  fact  that  the  business 
of  the  road  has  greatly  increased  within  such 

Iieriod.— Kilcoyn  t.  Chicago,  8t  L.  ft  N.  O. 
I.  Co.  (Ky.)  438. 

(B)  PcvformmBoe  of  -  CoKdltloa,  Desnmad* 

snA  ITotlee. 

H  66.  A  creditor  cannot  postpone  his  demand 
nf  ^yment  on  a  demand  ooligation  to  suspend 
limitations. — Stacy  v.  Parker  (Tex.  Civ.  App.) 

(D)  D«ath  and  AdmlnlatratloB. 

S  R2.  Rev.  St.  1800,  I  4279  (Ann.  St.  1000, 
p.  2354),  limiting  the  time  for  the  commence- 
ment of  an  action  by  an  executor,  etc.,  held  not 
to  apply  to  an  action  by  an  administrator, 
where  no  limitation  was  running  during  the  life- 
time of  the  Intestate.- Ryan  r.  Ford  (Mo.  App.) 
610. 

iEii  AbaeweOf  Noarealdeacef  mmA  Co»e«al- 
meat  of  Peraoa  or  Propertr* 

I  84.  Unless  there  is  an  exc«>tion  In  the 
statute  prescribing  a  five-year  limitation  of 
artlons  on  notes,  limitation  will  bexin  to  ran  at 
the  time  of  the  accrual  of  the  action,  regard- 
less of  the  presence,  absence,  or  residence  in 
the  state  <it  the  debtor  or  creditor.— Rock  Is* 
land  Plow  Co.  v.  Masterson  (Ark.)  216. 

S  87,  Unless  there  is  an  exception  in  the 
statute  prescribing  a  five-year  limitation  of  ae- 
■tions  on  notes,  limitation  will  besin  to  run  at 
the  time  of  tbe  accrual  of  the  action,  regardless 
of  the  presenoe.  absence,  or  residence  in  the 
Ktate  of  the  debtor  or  creditor.— Rock  Island 
I'low  Co.  V.  Masterson  (Ark.)  210. 

8  87.  Under  Rev.  St.  1Ki7,  c.  f>I.  H  20.  as 
amended  by  Act  ISll  lil.  p.  2."»,  Kirby's  Dig. 
«  5076,  and  under  Kirby's  Dig.  Kg  ,^77,  5088. 
in  the  case  of  a  nonresident  wbo  removes  to 
this  state,  tbe  limitation  prescribed  by  Kirby's 
IMg.  f  5060  held  to  bogin  to  run  from  the  ma- 
turity of  the  obIii;ation. — Kock  Island  Plow 
■Co.  V.  Masterson  (Ark.)  2Hi. 

(F)  larnorance,  MUtalcc,  Trn«t,  Frnnd,  and 
Coacealment  of  Caaie  of  Aetloa. 

S  104.  Tbe  fraudulent  concealment  avoiding 
the  running  of  the  statute  of  limitations  must  go 
beyond  mere  silence,  and  must  be  something  ac- 
tually done  or  said  which  is  directly  Intended  to 
prevent  discovery.— State  ex  rel.  Bell  t.  Yates 
(Mo.)  672;  Same  r.  Grant  (Mo.)  670. 

<H)  Ceatateaeemeaf  of  Aetloa  or  Other 
Proceedlagr. 

$  127.  The  filing  of  an  amendment  alleging 
a  new  cause  of  action  and  tbe  answer  thereto 
are  equivalent  to  the  bringing  of  a  new  action 
and  entry  of  appearance  thereto,  as  affects  the 
running  of  the  statute  of  limitations.— Warmack 
V.  Askew  (Ark.)  1013. 

8  127.  The  second  amended  petition  In  an 
action  for  an  architect's  services  held  not  to 
allcKD  a  new  cause  of  action,  so  as  to  be  barred 


b^mitatioa^— Oreen  t.  Loftus  (T^  Civ.  Aiv<) 

m.  ACKNOWIXDOMENT,  MEW 
PBOmSE.  AND  PABT 
PATMENT.  - 

8  146.  A  writing  signed  by  defendant  agree- 
ing to  pay  interest  at  10  per  cent  on  debts  and 

Sremiuma  paid  on  certain  insurance  by  plaintiff 
rid  not  to  constitute  an  acknowle^ment  of 
the  debt  sufficient  to  take  it  out  of  the  statute 
of  limitations.— Stacy  t.  Parker  (Tex.  Civ.  App.) 
532. 

8  148.  An  acknowledgment  of  the  original 
justness  of  a  claim  held  insufficient  to  toll  the 
statute  of  limitations.— StaCT  t.  Parker  (Tex. 
Civ.  App.)  532. 

8  149.  A  vritteo  acknowledgment  of  a  debt, 
to  be  available  to  remove  the  bar  of  limitations, 
most  be  clear  and  unequivocal,  and  neither 
qualified  by  conditions  nor  limitations.— Stacy 
v.  Parker  (Tex.  Civ.  App.)  532. 

V.  PLEAPIWO,  EVIDEMOE.  TBIAI., 
AMD  REVIEW. 

Aider  of  pleading  by  verdict,  see  Pleading,  8 
434* 

8  102.  A  party  relying  on  fraud  and  conceal- 
ment, preventing  the  bar  of  Uie  statute  of  lim- 
itation, must  plead  and  prove  such  fraud  and 
concealment— State  ex  reU  Bell  t.  Yates  (Mo.) 
672 ;  Same  v.  Grant  (Mo.)  676w 

8  105.  There  is  no  presumption  that  an  in- 
dorsement of  payment  on  a  promissory  note 
made  In  tbe  payee's  handwriting  was  made  at 
tbe  time  of  its  date,  so  as  to  take  the  debt  out 
of  ^tbe  statute.— Smith  v.  Brinkl^  (Mo.  App.) 

LIMITATION  OF  LIABILITY. 

Act  prohibiting  contract  lindting  liablUty'  of  em- 
ployers as  imnairment  of  right  to  contract,  see 
Constitutional  liSw,  8  89. 

Of  carrier  in  respect  to  goods,  see  Carriers,  | 

154. 

Of  carrier  in  respect  to  live  stock,  see  Carriers, 
fi  21S. 

Of  master  for  injuries  to  servant,  see  Master 
and  Serrant,  |  100. 

LIQUIDATED  DAMAGES. 

See  Damages,  81  7S,  79. 

LIQUIDATION. 

In  general,  see  Assignments  for  Benefit  of  Cred- 
itors ;  Bankruptcy. 

Of  banks,  see  Banks  and  Banking,  S  77. 

Of  corporations  in  general,  see  Conmrations,  iS ' 
550-500,  62S. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement, 
see  Abatement  and  Bevival,  8  4, 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  8  42. 

LIVE  STOCK. 

Carriage  of,  see  Carriers,  88  213-228. 
Injuries  to,  by  operation  of  railroad,  see  Rail- 
roads. 68  425-447. 
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LOAN  COMPANIES. 

See  Bankfl  and  Baokiog,  |  316. 

LOANS. 

By  national  bank,  see  Banks  and  Banking,  ! 
201.  • 

LOCAL  ACTIONS. 

See  Venne,  |  {L 

LOCAL  ASSESSMENTS. 

See  Lerees,  |  28;  Mnnldpal  Ckirporatirai,  H 
414r^l3,  h&-S^. 

LOCAL  UWS. 

See  Statutes,  |  77. 

LOCAL  OPTION. 

Traffic  In  Intoxicating  liqQozB,  see  Intoxicating 
Liqnora,  H  2&-10,  m 

LOGS  AND  LOGGING. 

Lien  of  laborers  cutting  and  hauling  timber,  see 

Master  and  Servant,  {  82. 
ReqnlT^ments  ot  statnte  of  frauds  as  to  ctm- 

tracts  of  sale  of  growing  timber,  see  Frauds 

Statnte  of,  I  72. 
Venue  of  action  for  breach  of  contract  to  sell 

standing  timber,  see  Venue,  |  7. 
Venue  of  action  fbr  specific  performance  of  con* 

tract  to  Bell  standing  timber,  see  Venue,  |  7. 

{  S.  Where  a  deed  described  a  specified  num- 
ber of  trees  intended  to  be  convesed,  but  omit- 
ted to  describe  a  certain  100-acre  tract  on  wbicli 
certain  of  them  were  located,  the  description 
of  the  trees  controlled  to  pass  all  the  trees.— 
Day  V.  Asher  (Ky.)  1035. 

S  Ifl.   Where   defendants   cat   and  mingled 

filaintifTs  logs  with  other  Iors  cut  from  other 
Hud,  BO  that  they  could  not  be  Identified,  plain- 
tiff was  entitled  to  take  It^s  of  a  similar  quan- 
tity and  qaality  from  the  entire  taas»  of  those 
placed  In      stream.— Day  t.  Asher  (Ky.)  1035. 

LOSS. 

Causes  of  losn  within  insarance  policy,  see  In- 

aurance.  H  455-407. 
Of  goods  by  carrier,  see  Carriers,  H  lSl-134. 

LOST  INSTRUMENTS. 

,  Reetontlon  of  lost  pleadings  in  lieu  of  contin- 
uance, see  Continuance,  |  Q. 

LOTTERIES. 

Matters  relating  to  wages  and  gambling  In  gen- 
eral, see  Gaming. 

IV.  oBmnrAi.  BESPomiBxijTr. 

(A)  OBBBMSa. 

Accomplices  within  rule  requiring  corroboration 
of  teftimony  of  accomplices,  see  Criminal  Law, 
9  507. 

<B)  ProseentloB  bmA  PmnlsluneBt. 

Corrotwration  of  tentimony  of  accolnplice^  see 
Criminal  Law,  |  507. 

J  28.  In  a  prosecution  for  establishing  a  lot- 
tery, failure  to  prove  isBuance  of  tickets  onder 
an  indictment  charfring  such  iRsuance  held  a 


variance.— Robinson  t.  State  (Tex.  Cr.  App.) 
944. 

{29.  On  a  trial  for  operating  a  lottery,  cer- 
n  testimony  held  competent — Boyd  r.  Cihii- 
monwealth  (Ky.)  423. 

S  30.  On  a  trial  for  operating  a  lottery  In 
violation  of  Ky.  St.  |  ZilS  (Boaseirs  St.  { 
3650),  evidence  AeM  to  jastlfy  a  submiarion  to 
the  jury  of  the  issue  of  the  guilt  of  cocnsed.- 
Boyd  T.  Commonwealth  (Ky.)  ^23* 

LUMBER. 

See  Logs  and  Lagging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Annexati<m  to  real  property,  see  Fixtures. 

MAGISTRATES. 

See  Justices  of  the  Peace. 

MAIL  . 

Presumptions  as  to  mailing  and  deilreir  of  mall 
matter,  see  Evidence,  i  71. 

MAIL  CLERKS. 

Liability  of  carrier  for  Injuries,  see  Oarriei^ 
1315. 

MALFEASANCE. 

Presumptions,  se«  Criminal  Law,  |  308L 

MALICE, 

As  element  of  homicide,  see  Homicide,  1 15S. 

MALICIOUS  PROSECUTION. 

Wrongful  attachment,  witboat  malice,  aee  At- 
tachment. U  356-876. 

n.  WAKT  OF  PBOBABU  OAITSE. 

I  IG.  An  action  for  malicious  prosecution  of 
a  olrii  suit  cannot  be  maintained,  in  the  aV 
sence  of  proof  of  malice  and  want  of  probable 
cause.— Talbott  v.  Oreat  Weatem  Plaster  Co- 
(Mo.  App.)  15. 

S  IC  A  party  against  whom  an  ordinary  ac- 
tion is  brought  cannot  recover  damages  there- 
for, in  addition  to  costs.— Talbott  v.  Gient  We>t- 
em  Plaster  Co.  (Mo.  App.)  15. 

MALPRACTICE. 

Liability  of  employer  for  malpractice  of  physi- 
cians, see  Master  and  Serrant,  1 92. 

MANDAMUS. 

To  compel  allowance  of  bill  of  exceptions,  see 
Exceptions,  Bill  of,  I  58. 

I.  NATVBE  AMD  OBOVHIMi  IH  OEM. 

I  4.  The  existence  of  a  lanedjy  far  app««l 
or  writ  of  error  on  the  dismissal  of  a  cause 

precludes  the  remedy  by  mandamus  to  tbe  jndn> 
to  reiuBtate  the  cause. — State  ex  rel.  Sprinc 
Kiver  Electric  Pdwer  Co.       Thnrman  (Mo.t 

1157. 
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INDBX-DIOBST. 


MMtm  and  Sarramt 


IL  SUBJEOn  AMD  FTOPOtBS  OF 

BiELXSF. 

(A)  A«t«  ud  Proc«e<imn  of  (Tonrt*. 
Jadves,  «Md  jMdlelsi  Ofllc«rs. 

S  40.  The  discretion  of  the  trial  court  In 
adoptins  a  reaaonabie  method  to  enforce  the 
right  of  a  partner  to  inspect  books  diacloeing 
tirm  trantections  will  not  be  controlled  by  man* 
damui.— Buah  t.  BrownlnK  (Tex.)  783. 

I  42.  Where  the  trial  court  refuses  to  make 
its  rulings  on  motions  for  new  trial  and  in 
arrest  of  judgment  in  the  order  and  manner  re- 

auired  1^  law,  mandamua  lies  to  compel  it  to 
o  80.— McKee  t.  Jones  Dry  Gooda  Co^  (Ma 
App.)  1101. 

<B)  Ada  ud  PreeecdlBsa  of  PhMIo  OS- 
emru  and  Bo&rda  mmA  MmnlelpKlltlea. 

8  77.  Mandamus  fa  an  appropriate  remedy 
to  compel  the  restoration  of  an  officer  who  has 
been  wronpfully  deprived  of  his  position. — State 
ex  rel.  Case  v.  Wilson  (Mo.  App.)  62o. 

I  85.  Where  a  certificate  la  lasoed  by  the 
CommiBslooer.  showing  that  the  purchaser  has 

occupied  the  land  as  required  by  statutf>,  and 
the  Commissioner  attempts  to  revoke  for  failure 
to  so  occupy,  mandamus  to  compel  him  to  rein- 
state the  sale  will  be  granted.— Mitchell  v. 
Itobison  (Tfex.)  465. 

S  117.  Mandamus  will  lie  to  require  the 
Commissioner  of  Banking  and  Insurance  to 
impose  tax  assessments  upon  insurance  com- 

Janies  required  by  statute.— Firemen'a  Fund 
OK,  Co.  vv.Von  Rosenberg  (Tex.)  407. 

ni.  JITRISDICTION.  PBOCEEDIKOB, 
AND  BELIEF. 

S  164.  Where  a  city  treasurer,  who  has  been 
suspended  from  office  by  the  aldermen  pending 
charges  against  him,  obtained  an  alternative 
mauanmua  to  the  board,  their  proceedings  on 
the  charpes  were  not  stayed  thereby,  and  they 
could  alleRe  on  the  return  to  the  writ,  as  a 
reason  for  not  reinstating  the  treasurer,  that 
he  had.  been  tried  on  the  merits  of  the  charges 
against  him  and  removed  from  office. — State  ex 
rel.  Kendall      Wilson  (Mo.  App.)  023. 


MANDATE. 


See  Mandamus. 


MANUFACTURES. 

Liens  of  laborers  In  mannfactorfes,  Bee  Master 
and  Serrant,  S  82. 

MARITAL  RIGHTS. 

See  Husband  and  Wife. 

MARKET  VALUE 

Of  p^erty,  relevancy  oi  evldeoce,  see  Evidence, 


ill 


MARRIAGE. 


See  Breach  of  Marriage  Promise ;  Divorce ;  Hus- 
band and  Wife. 

As  consideration  for  sale,  see  Sales,  |g  10.  20. 

Duplidty  in  indictment  for  presuming  to  sol- 
emnise marriage  contrary  to  law,  see  Indict- 
ment and  Information,  f  125. 

Election  between  counts  of  indictment  for  pre- 
suming to  solemnize  marriage  contrary  to  law, 
see  Indictment  and  Information,  |  132. 

Following  language  of  statute  in  indictment  for 
presuming  to  solemnize  marriage  contrary  to 
law,  see  Indictment  and  Information,  Ji  110. 

Presumptions  in  prosecution  for  rape,  see  Rape, 
136. 

{  13.  The  essential  element  of  a  common-law 
marriage  is  a  mutual  agreement  of  the  man  and 


woman  to  become  then  and  dieocefozth  hosband 
and  wife.— WoBord  r.  State  (Tex.  Cr.  App.) 
029. 

i  30.  Presuming  to  solemnise  marriage  by 
one  claiming  to  liave  authority  so  to  do,  as  no- 
tary pabli<^  held  a  violation  of  Kirby's  Dig.  i 
5204,  as  well  as  pretending  to  be  a  person  to 
whom  the  statute  gives  authority.— Pearce 
State  (Ark.)  080. 

{  30.  Instruction  in  prosecution  for  presum- 
ing to  solemnise  marriage  contrary  to  law  held 
mojfer,  in  view  of  other  instructions  given. — 
Pearce  v.  State  (Atk.)  066. 

I  80.  Evidence  io  a  prosecntim  for  presum- 
ing to  solemnize  marriage  contrary  to  law  &eU 
sufficient  to  auRtain  a  conviction.— Featte  T. 

State  (Ark.)  0S6. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Criminal  responsibility  for  wrongfully  acting  at 
conductor  of  train,  see  Railroads,  |  255. 

I.  THE  BELATIOH. 

Ratification  of  employment  by  officer  of  frater- 
nal insurance  society,  see  Insurance,  S  605. 

CA)  CrcMtloa  n«d  Bxtatence. 

Employment  of  agenta,  see  Principal  and  Agent, 
HS-23. 

S  8.  A  contract  of  employment  held  to  be  for 
a  year,  and  not  terminable  at  the  employer's 
discretion,  without  sobetantial  cause.— Keller 
V.  Wolkarte  (Tex.  dr.  App.)  606. 

II.  8EBVICES  AHD  0OUPEK8ATIOM. 
(B)  Waves  Wid  Otker  R«ni«»«ni*l0M. 

Gamiahment  of  wages,  see  Garnishment,  11  7. 

41,  114,  116. 
Of  agent,  see  Principal  and  Agent,  |i  84-88. 
Prepayment  of  wages  as  affecting  liability  to 

gnmishmeDt,  see  Garnishment,  f  116. 
Priority  of  claim  for  wages  against  insolvent 

corporation,  see  Corporations,  i  566. 
Priority  of  lien  of  lessor  for  rent  and  advances 

over  Hen  of  laborer,  see  Landlord  and  Tenant, 

S  24& 

Restrictions  on  right  of  garnishment  as  class 
legislation,  see  COnstftntional  Law.  S  208. 

I  78.  A  servant  contracting  to  work  for  a 
specified  time  or  to  do  a  specified  thing  held 
not  entitled  to  recover,  where  be  quits  the 
service  without  completing  the  work,  unless 
the  employment  is  wrongfully  terminated  by 
the  employer,  in  which  case  he  may  recover  the 
reasonable  value  of  his  services. — Dempsey  v. 
Dorrance  (Mo.  App.)  33. 

{  82.  In  order  to  fix  a  lien  for  labor  under 
Sayles'  Ann.  Civ.  St.  1897,  art.  3339a  (Gen. 
Laws  1807,  c.  152,  S  1),  it  must  appear  that 
the  person  claiming  such  lien  Is  within  the 
class  named  in  the  statute,  and  that  the  labor 
or  services  performed  by  him  were  performed 
under  the  conditions  named  in  the  statute. — 
Rush  Rros.  Lumber  ft  Milling  Co.  T.  Eastwood 
(Tex.  Civ.  App.)  380. 

ji  82.  Under  Sayles'  Ann.  Civ.  St.  1807.  art. 
XiSOa.  (Gen.  Iaws  1807,  c.  152,  (  1),  giving  a 
Hen  for  labor  performed  in  any  manufactory  or 
mill,  one  engftged  in  a  place  far  distant  from 
tlie  mill  in  rutting  and  hauling  logs  held  not 
entitled  to  a  lien.— Bush  Bros.  Lumber  &  Mill- 
ing Co.  T.  Eastwood  (Tex.  Civ.  App.)  380. 

I  83.  A  railroad  employ^  held  not  entitled  to 
receive  the  penalty  prescribed  by  KItby's  Dig.  | 


For  eases  In  Dac.  Dig.  *  Am.  Dig.  Key  No.  Series  d  Xndnu  sea  same  topic  and  wctlon  ())  NUMBER 


Digitized  by 


Google 


132  SOUTHWESTERN  REPORTER. 


1294 


C(Mfl,  for  nonpayment  of  wages.— Hall  t.  Chi- 
cago. R,  I.  &  P.  Ry.  Co.  (Ark.)  911. 

{  83.  A  railroad  employ^  held  not  entitled  to 
rcvover  the  penalty  preacnbed  by  Klrbr's  Dig.  S 
(HM9,  for  wagea  unpaid  through  honest  mistalLe. 
—Hall  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Ark.)  911. 

nx.  UAitTEwm  lzabxxjtt  fob  xn- 

J17BXES  TO  SEBVAMT. 

Statntoiy  actions  fox  death,  see  Death,  H  Ifr- 
104. 

(A)  Hmtare  and  Bxteat  Ik  Geaer*!. 

Act  jPTohibitinK  making  of  contract  limiting  li* 

aUiI^  as  impalimmt  of  liberty  to  contract, 

see  ConstltuUoiial  Law,  I  89. 

I  90.  Employers  mast  exercise  ordinary  care 
in  conducting  tbeir  business  for  the  safety  of 
tbeir  employes.— HouBtou  &  T.  C.  R.  Co.  v. 
Alexander  (Tex.)  119. 

I  92.  A  railroad  company  inaugurating  a 
plan  of  creating  a  fund  for  care  of  its  aick 
and  injured  employ^  by  deducting  each  month 
SO  cents  from  the  wages  of  each  employ*,  and 
in  execution  of  the  trust  contracting  with  a 
doctor  to  treat  in  its  hospital  all  such  sick  and 
injured  in  consideration  of  the  fund  bo  collected, 
held  not  liable  for  malpractice  of  the  doctor, 
in  the  absence  of  evidence  that  It  was  promot- 
ing its  own  business  through  such  charity. — 
Texas  Cent.  R.  Co.  v.  Znmwalt  (Tex.)  113. 

8  99.  In  an  action  for  a  miner'a  death,  from 
negligent  injuries,  held,  that  two  persons  con- 
ducting the  mining  operations  were  properly 
joined  as  defendants.— Hall       McConey  (Mo. 

App.)  618. 

fi  100.  A  servant  cannot  by  contract,  either 
express  or  implied,  relieve  a  master  from  liabil- 
ity for  injuries  sustained  because  of  his  negli- 
gence.—Jewell  V.  Kansas  City  Bolt  A  Nut  Co. 

(Mo.)  703. 

(B)  ToolM,  BfachlnerT-,  AppllKBoea,  mnd 
Places  for  Work. 

a 101, 102.  A  master  is  only  required  to  fur- 
reasonably  safe  tools  with  which  to  work, 
and  need  not  famish  the  very  best  obtainable. 
— Flalg  T.  Andrews  Steel  Co.  (Ky.)  1015. 

H  101, 102.  There  is  no  exception  to  the  rule 
requiring  a  master  to  furnish  a  reasonably  safe 
place  in  which  to  labor  in. favor  of  telephone 
companies.— <:orby  v.  Missouri  &  K.  Telephone 
Co.  (Mo.)  712. 

§§  101,  102.  Where  the  servant's  knowledge 
of  danger  is  better  than  that  of  bis  master,  and 
his  duties  are  dangerous,  depending  solely  upon 
his  care,  the  master  is  not  liable  for  injuries 
sustained  by  the  servant  because  of  such  dan- 
gers.—Corby  T.  Missouri  &  K.  Telephone  Co. 
(Mo.)  712. 

gg  101,  102.  The  master  la  only  liable  for 
negligoncc  in  respect  to  safpty  of  the  place  of 
work.— Rowdon  v.  Daniell  (Mo.  App.)  23. 

jil  101,  102.  An  employer  must  exercise  ordi< 
nsry  care  to  furnish  an  employ*  a  reasonably 
safe  place  in  which  to  work.— Kowden  v.  Dan- 
iell (Mo.  App.)  23. 

S§  101,  102.  As  a  general  rule  the  master  is 
bound  to  use  ordinary  care  to  furnish  the  serv- 
ant witli  a  safe  place  to  work.— Texas  Co.  v. 
Strange  (Tex.  Civ.  App.)  370. 

8jS  101,  102.  An  instruction  in  an  action  by 
a  servant  for  personal  injuries  held  erroneous  as 
snbmlttine  an  Issue  not  raised  by  tlie  evidence. 
—Texas  Co.  t.  Strange  (Tex.  Civ.  App.)  370. 

I  103.  The  master's  duty  to  furnish  the 
servant  reasonably  safe  appliances  to  work  with 
hrjd  not  assignable.— American  Mach..  Co.  v. 
Verry  (Ky.) 


I  103.  The  operator  of  a  coal  mine  may  pat 
on  a  servant  who  rides  cars  therein  ttie  dntr 
of  inspecting  them.— Gordy  v.  Manufacturers* 
Coal  &  Coke  Co.  (Ma  App.)  21. 

i  100.  Statement  of  master's  duty  as  to 
safe  place  to  work,  when  doing  work  on  prem- 
ises of  another.— American  Mach.  Co.  Ferry 

(Ky.)  54C 

f  106.  Statement  of  master's  duty  to  care 
for  safety  of  servant,  when  working  on  prem- 
ises of  another.— American  Mach.  Go.  t.  sherry 
(Ky.)  54fL 

8  lOT.  Where  a  master  engaged  in  the  man- 
ufacture of  iron  bars  uses  piles  of  Iron  which 
are  negligently  constructed  and  cause  an  injury, 
he  is  liable  to  the  servant  injnted.— Jewell  r. 
Kansas  City  Bolt  it  Nnt  Co.  (Mo.)  703. 

J  107.  A  master  engaged  in  the  manufacture 
ot  iron  bars  which  were  seot  through  rollers  is 
liable  to  an  injured  servant  for  his  failure  to 
trim  the  ends  of  such  bars,  where  that  failure  Is 
liable  to  cause  on  injurr-Wewell  v.  Kansas  City 
Bolt  &  Nnt  Co.  (Mo.)  703. 

8  107.  Where  a  servant  Is  engaged  to  repair 
and  make  a  place  safe,  and  he  is  in  control  and 
has  been  engaged  because  of  his  superior  knowl- 
edge, the  master  is  not  liable  for  injuries  r<^ 
ceived  because  of  defects  In  the  place  pKn-ided 
for  him  to  work.— Corby  v.  Missouri  &  K.  Tele- 
phone Co.  (Mo.)  712. 

8  107.  A  master  Acid  required  to  furnish  to 
a  servant  a  safeplace  in  which  to  work.— MoBh< 
er  Mfg.  Co.  v.  Boyles  (Tex.  Civ.  App.)  492, 

8  110.  A  railroad  company  held  not  negli- 
gent in  not  havlnx  a  clean  tool  box  on  the  ten- 
der ;  the  danger  of  slipping  upon  stepping  there- 
on being  a  risk  ordinarily  Incident  to  woik  on 
the  tender.— Houston  A  T.  C  R.  (^>.  v.  Alex- 
ander (Tex.)  119. 

I  116.  Where  a  master  has  used  reasonable 
precautions,  etc..  be  is  not  liable  for  injury  to  a 
servant  which  happened  through  two  ladders, 
which  were  tied  with  a  chain,  coming  apart. — 
Planters'  Gin  Co.  v.  Washington  iTex.  Civ. 
App.)  880. 

i  118.  A  master  who  supplied  the  materials 
asked  for  by  an  experienced  servant,  who  was 
his  own  boss,  held  not  liable  for  injuries  which 
occurred  because  of  Insufficient  material.— Manu 
V.  l'hn>nix  Brick  &  Construction  Co.  (Mo. 
App.)  19. 

f  118.  Statement  of  duty  owed  by  the  op- 
erator of  a  coal  mine,  to  an  employ^  therein, 
as  to  maintaining  condition  of  cars  nsed  there- 
in.—Gordy  v.  Manufacturers*  Coal  it  Coke  Co. 
(M6.  App.)  21. 

8  118.  A  mine  owner  must  comply  as  far  as 
possible  with  Rev.  St.  IJWi).  $  HiTi^i,  which  pro-, 
vides  for  a  cage  covered  with  boiler  iron  to  be 
used  in  the  shaft,  etc.,  regardless  whether  min- 
ing operations  have  begun  or  preparations  are 
merely  being  made.— Welch  v.  Kansas  City  Mid- 
land Coal  &  Mining  Co.  (Mo.  App.)  49. 

8  124.  Ao  emnloyer  is  not  liable  for  failure 
to  inspect  the  place  of  work,  unless  a  iwoper 
inspection  would  tiave  discovered  the  deracts. — 
Itowden  v.  Daniell  (Ma  App.)  23. 

I  1^  To  make  an  emplo^r  liable  for  in- 
juries from  a  defective  appliance,  it  must 
shown  that  he  knew  of  such  defects,  or  by 
reasonable  care  could  have  known  thereof. — 
Rowden  v.  Daniell  (Mo.  App.)  23. 

8  12,5.  Inability  of  a  mining  company  for  in- 
juries from  the  failing  of  a  bowlder  in  the 
sliaft  determined.— Kowden  v.  Daniell  (Mo.  App.  I 
23. 

(C)  Methods  of  Work,  Rules,  mmA  Orders. 

I  1.17.  A  master  directing  employ^  to  u«*> 
gasoline  to  exterminate  vermin,  in  n  oabno!x>. 
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held  not  M  ft  matter  o2  Uw  negll^t.— Alle- 
gheny ImpzoremMit  Go.  v.  Weir  (Aifcj  462. 

I  137.  Where  a  train  Is  bdiind  its  schedule 
and  will  not  naturally  be  eipected,  the  engineer 
owes  other  aerrants  of  the  company  a  duty  to 
exercise  ordinary  care  to  discover  them  if  on 
the  track.— Golf,  0.  ft  S.  F.  Ky.  Co.  v.  Brooks 
(Tex.  Civ,  App.)  96. 

I  141.  It  is  the  dn^  of  a  railroad  to  make 
and  enforce  proper  rules  for  the  safety  of  its 
employes.— Gulf,  C.  ft  S.  F.  By.  Co.  T.  Brooks 
(Tex.  Civ.  App.)  95. 

S  144.  An  employ^  may  avoid  the  opetation 
of  a  rule  to  defeat  a  recovery  for  injuries  by 
ahowioff  that  with  the  master's  knowledge  ft 
was  habitually  disregarded.— Cincinnati,  N.  O. 
ft  T.  P.  Ry.  Co.  V.  Lovell's  Admir  (Ky.)  569. 

i  145.  A  railroad  rule  reqnlrinc  workmen 
about  a  train  to  display  certain  signals  held 
not  api)l:cable  to  a  yard  foreman  killed  while 
attempiing  to  couple  cars. — Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  LoveU's  Adm'r  (Ky.)  569. 

I  145.  A  railroad  bulletin  relating  to  pro- 
tmtioQ  of  can  standing  on  tlie  main  line  by 
proper  signals  held  not  applicable  to  a  yard 
loremao  killed  while  attempting  to  make  a 
coupling  between  cars.— Cindiuiati,  N.  O.  &  T. 
P.  By.  Go.  T.  Lovell's  Adm'r  (Ky.)  660. 

(D)  Waralns  mnd  iBatrnotlns  8crvmn<. 

i  160.  Defendant  railroad  Aeld  liable  to  brake- 
man  for  injuries  resulting  from  defendant's  fail- 
ure to  signal  the  moving  of  a  car.— Hooston  & 
T.  C.  B.  Co.  v.  Anderson  (Tex.  Qv.  App.)  877. 

I  152.  The  employer  held  not  bound  to  in- 
struct a  servant  as  to  how  to  use  a  certain  tool, 
in  view  of  the  simplicity  of  its  nse.— Flaig  v. 
Andrews  Steel  Co.  (Ky.)  1015. 

S  154.  Where  an  emplc?^  knew  that  gasoline 
was  inflammable  and  explosive,  the  failure  of 
the  master  directing  him  to  use  gasoline  to 
warn  Mm  of  danger  was  not  actionable  negli- 
gence.—Allegheny  Improvement  Co,  v.  Weir 
(Ark.)  462. 

I  156.  A  master  has  a  right  to  presume  that 
a  servant  will  guard  himself  against  injuries 
where  danger  is  patent — Omaos  v.  Hammond 
PacUng  Co.  (Mo.  App.)  283. 

<II)  Fellow  Bevraafs. 

S  163.  A  master  is  bound  to  furnish  sufficient 
help  to  enable  a  servant  to  perform  the  work 
demanded  of  him  with  safety.— Jackson  v.  Old 
Dominion  Mining  Co.  (Mo.  App.)  :j06. 

I  177.  A  railroad  company  is  liable  for  the 
negligence  of  a  servant  engaged  in  work  on 
the  track,  resulting  in  injuries  to  a  fellow  serv- 
ant.—Piash  V.  Wabash  Ky.  Co.  (Mo.  App.)  ST. 

I  190.  One  held  the  representative  of  the 
master,  so  that  the  master  was  liable  for  hiu 
negligence,  causing  injury  to  a  laborer.— Ameri- 
can Mach.  Co.  V.  Ferry  (Ky.)  546. 

i  190.  Master  held  liable  for  injuries  to  a 
servant  caused'  through  failure  to  inspect  serv- 
ant's place  of  work.— Corby  r.  Missouri  ft  K. 

Telephone  Co.  (Mo.)  712. 

8  190.  A  master  held  liable  for  the  act  of  a 
foreman  in  reference  to  work  under  his  con- 
trol.—Mosher  Mfg.  Co.  T.  Boyles  (Tex.  Civ. 
App.)  492. 

I  192.  A  servant  injnred  by  negligent  work 
done  by  servants  before  his  employment  began 
and  sucb  servants  are  not  fellow  servants.— 
Mosher  Mfg.  Co.  v.  Boyles  (Tez.  Civ.  App.) 

4',Ki. 

S  196.  A  bricklayer  having  no  duty  to  erect 
scaffolds  for  his  place  of  work,  such  structures 
being  furnished  by  the  master  and  erected  by 
carpenters  separately  engaged  In  the  same  gen- 


eral employment,  is  not  a  fellow  servant  with 
the  carpenters.— Texas  Co.  v.  Stranga  (Tex.  Civ. 
App.)  370. 

8  196.  A  servant  employed  in  a  building  at 
a  member  of  a  rivet  gang  and  a  co-servant  en* 
gaged  in  piling  steel  neams  in  the  yard  of  the 
factory  held  not  fellow  servants.- Mosher  Mfg. 
Co.  V.  Boyles  (Tex.  Civ.  App.)  492. 

{  198.  A  railroad  engineer  and  fireman  were 
fellow  servants  of  another  employ^  who  was 
engaged  in  idlotlDg  thdr  and  other  trains  over 
a  washed-out  section  of  tlie  road.— Sumner  v. 
Missouri  Pac.  Ry.  Co.  (Mo.  App.)  32. 

(P)  Risks  Assnased  by  Scrrattt. 

8  205.  A  railway  brakeman  Injured  by  being 
thrown  from  a  train  by  the  sudden  checking  by 
the  engineer,  held,  under  the  facts,  not  Iiound 
to  show  that  the  movement  of  the  train  was 
unosoal  and  unnecessary  In  order  to  recover. — 
Louisville  ft  N.  R.  Co.  r.  Irby  (Ky.)  393. 

I  205.  A  servant  held  entitled  to  assume  that 
the  master  bad  provided  a  safe  place  for  work. 
—Texas  Co.  v.  Strange  (Tex,  Civ.  App.)  370. 

8  205.  A  servant,  when  entering  the  employ- 
ment, held  not  to  assume  risks  arising  fnnn  a 
failure  of  a  master  to  provide  reasonably  safe 
appliances  and  a  reasonably  aafe  place.— Wirta 
V.  Galveston,  H.  ft  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.)  510. 

S  206.  Where  an  employ^  remains  at  work  in 
a  dangerous  place  through  fear  of  discharge,  he 
does  not  assume  the  risks  other  than  those  in- 
cident to  his  employment— Jewell  v.  Kansas 
City  Bolt  ft  Nut  Co.  (Mo.)  703. 

I  209.  Wbete  temporary  structures,  erected 
to  complete  the  main  structure,  are  put  up  by 
the  same  workmen  engaged  on  the  main  struc- 
ture, the  workmen  who  have  put  it  up  assume 
the  risk  of  such  structures  being  unsafe.- Tex- 
as Co.  V.  Strange  (Tex.  Civ.  App.)  37a 

8  217.  An  employ^  engaged  in  a  steel  mill 
held  not  entitled  to  complain  because  a  pit  into 
which  he  fell  was  not  covered  or  vrotectcd 
with  a  railing.- Flaig  v.  Andrews  Steel  Co. 
(Ky.)  1015. 

8  217.  An  employ^,  who  accepts  a  hazardous 
employment  with  knowledge  of  the  attendant 
danger,  assumes  the  risks  ordinarily  incident 
thereto.— Flaig  v.  Andrews  Steel  Co.  (Ky.)  1015. 

8  217.  Where  a  servant  remains  in  the  em- 
ployment of  a  negligent  master  with  knowledge 
of  such  negligence,  the  question  is  not  one  of 
assumption  of  risk,  bat  of  contritnitory  negli- 
gence.—Jewell  V.  Kansas  Ci^  Bolt  ft  Nut  Co. 
(Mo.)  708. 

8  217.  Where  a  bricklayer  has  discovered  the 
danger  that  a  scaffold  wosid  fall,  and  before  he 
could  protect  himself  by  the  use  of  ordinary 
care,  the  scaffold  fell,  he  did  not  assume  the 
risk  of  injuiy.— 'Texas  Go.  v.  Strange  (Tex.  Civ. 
App.)  3T0. 

8  217.  Where  a  bricklayer  goes  upon  a  scaf- 
fold, and  there  dittcovers  it  is  in  immediate  dan- 
ger of  failing,  and  without  using  proper  care  to 
protect  himself  from  injury  remains  thereon, 
waiting  for  other  workmen  to  repair  It,  he  as- 
sumes the  risk  of  hia  position.— Texas  Co.  v. 
Strange  (Tex.  Civ.  App.)  370. 

§  217.  A  switchman  working  in  railroad 
yanls  who  knows  of  defects  in  the  tracks  or 
who,  in  the  exercise  of  ordinary  care.  In  doing 
his  work,  must  have  known  thereof,  and  who 
^nows  of  the  attendant  dangers,  assumes  tlie 
risk.— Wirtz  v.  Galveston,  H.  ft  S.  A.  Ry.  Co'. 
(Tex.  Civ.  App.)  510. 

8  217.  In  an  action  against  a  master  for  in- 
juries received  by  a  servant,  plaintiff  held  har- 
red  by  assumption  of  risk.— Planters'  Gin  Co.  v. 
Washington  (Tex.  Civ.  App.)  880. 
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I  222.  If  the  place  to  which  a  servant  was 
ordered  to  work  was  as  safe  as  any  other  place 
which  he  could  have  occupied  while  peifonning 
his  duty,  the  dangets  resaltins  Ciom  his  posi- 
ti<m  were  aasnmM  by  him.— Henry  t.  JoIid 
O'Brien  BoUer  Worits  Co.  (Mo.  App!)  810. 

I  226.  In  general,  a  servant  assumes  all  the 
riaka  incident  to  his  employment,  but  none  oth- 
er, and  the  carelessness  or  negliKence  of  the 
master  ate  in  bo  sense  incidents  of  the  employ- 
ment.—JeweU  7.  Kansas  City  Bolt  &  Nut  Co. 
(Mo.)  708. 

<G>  Contributory  NccIlseBee  of  Servant. 

{  230.  A  youthfol  servant  properly  warned 
and  instzucted  as  to  a  danger  cannoc  be  said  not 
to  appredate  It— Darling  t.  Burnett  (AA.)  212. 

I  234.  A  lineman  can  recover  from  a  tele- 
phone company,  'which  is  his  master,  for  inju- 
ries received  because  of  the  defective  condition 
of  a  pole,  unless  it  was  of  such  glaring  char> 
acter  as  to  threaten  imminent  danger,  even 
though  the  lineman  knew  that  the  pole  was  de- 
fectivv'.— Corby  v.  Missouri  A  K.  Telephone  Co. 
(Mo.)  712. 

S  235.  Statement  as  to  contribatory  negligence 
of  an  employ^  in  a  coal  mine,  injured  through 
a  defect  in  a  car  used  therein,  in  not  discover- 
ing ttu.  defect,  when  not  charged  with  the  duty 
of  inspection^— Gordy  v.  Manttfacturera'  Coal  & 
Coke  Co.  (Mo.  AppO  21. 

I  235.  Statement  as  to  contributory  negli- 
gence oi  an  employ^  in  a  coal  mine,  injured 
through  a  defect,  when  charged  with  the  duty 
of  Inspeciion.— Oordy  v.  Manufacturers'  Coal  & 
Coke  Co.  (Mo.  AppO  21. 

I  236.  A  bricklayer  who  has  discovered  that 
the  scafiFold  on  which  be  is  to  work  Is  in  im- 
mediate danger  of  falling  cannot  wait  thereon 
for  it  to  be  repaired,  unless  his  conduct  in  so 
doing  is  that  of  an  ordEnaty  prudent  man.— Tex- 
as Co.  V.  Strange  (Tex.  Civ.  App.)  370. 

{  243.  A  charge  on  a  servant's  ri|Hit  to  re- 
cover for  injuries  sustained  while  violating  the 
master's  instructions  held  erroneous.— Darling 
V.  Burnett  (Ark.)  212. 

S  243.  In  an  action  for  injuries  to  a  rai1n)&d 
engineer  in  a  collision,  plaintiff  kcld  as  a  mat- 
ter of  law  not  negligent  in  lea\-ing  a  siding  and 
colliding  with  an  ai^roacblng  train.— Galveston, 
n.  &  S.  A.  By.  Co.  V.  LobTt  (Tex.  Civ.  App.) 
102. 

{  248.  The  humanitarian  doctrine  heJd  not 
to  apply  to  servants  of  a  railroad  witb  the  name 
strictness  that  it  does  to  passengers  and  stran- 
gers.—AtUna  T.  Chicago  tt  A.  Ily.  Co^  (Mo. 
App.)  1186. 

(H)  Actions. 

Alder  of  pleading  by  verdict,  see  Pleading,  | 
433. 

Error  In  instructions  cured  by  ^Tiog  other  in- 
Btmctions,  see  Trial,  8  29a 

Kvidence  in  rebuttal,  see  Trial,  1  62. 

Instruction  ignoring  issues,  see  Trial,  |  253. 

Instructions  assuming  facts,  see  Trial,  |  191. 

Instructions  giving  undue  prominence  to  par- 
ticular matters,  see  Trial,  |  244. 

Opinion  evidence,  see  Evidence,  |  514 

Survival  of  right  of  action  for  wrongful  death, 
see  Death,  {  10. 

i  204.  In  an  action  by  a  railway  brakeman, 
certain  evidence  held  admiBsible.— Louisville  St 
N.  H.  Co.  T.  Iri»y  (Ky.)  808. 

I  264.  The  petition  held  not  to  authorize  o 
recovery  for  defendant's  negligence  in  furnish- 
ing defective  appliances.— Louisville  &  N.  R.  Co. 
v.  Irby  (Ky.)  303. 

I  205.  An  employ^  suing  for  a  personal  in- 
jury has  the  burden  of  proving  the  negligence 
pAQslng  the  injury  complained  of.  since  negli- 


gence cannot  be  Inferred  fiDm  the  happeidnK 
of  the  injury.— Aliei^eny  Improvement  Cfo.  v. 
Weir  (Ark.)  462. 

8  265.  An  employ^  sustaining  an  injury  by 
the  explosion  of  gasoline  held  required  to  sliow 
that  some  one  for  whose  act  the  master  Is  re- 
sponsible caused  the  explosion.!— Allegheny  Im- 
provement Co.  V.  Weir  (Ark.)  462. 

I  266.  In  an  action  for  injuries  to  a  miner 
by  the  employer's  failure  to  crib  In  a  bowlder, 
ptolntiff  must  show  that  a  proper  Inspection  (tf 
the  bowlder  votild  have  stiowQ  that  It  was 
loose  as  well  as  that  It  fell  and  injnred  him.— 
Rowden  v,  Doniell  (Mo.  App.)  23. 

i  270.  Where  the  plaintltrs  intestate  was 
killed  on  a  curve  In  tlie  track,  evidence  of  de- 
fendant's rule  reqniring  whistles  to  be  blown 
while  ronnding  that  carve  held  sdmisrible. — 
Gulf,  C.  &  STP.  By.  Co.  V.  Brooks  (Ter.  C\v. 
App.)  05. 

J 276.  In  an  action  for  personal  injuries  re- 
ved  in  a  rolling  mill,  absence  of  a  post  cus- 
tomarily nsed  as  a  protection  held  the  proxi- 
mate cause  of  the  Injury.— Jewell  v.  Kaasaa 
City  Bolt  &  Nnt  Oor^o.)  703. 

f  278.  In  an  action  for  death  of  a  railroad 

Jard  foreman  crushed  between  cars,  evidence 
eld  to  sustain  a  finding  that  the  death  resulted 
from  defendant's  negligence.— Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Lovell's  Adm'r  (Ky.)  569. 

8  278.  In  an  action  by  a  lineman  who  was 
injured  through  the  falling  of  a  post  which  be 
climtied  while  in  the  master's  service,  evidence 
held  to  show  that  such  servant  was  not  in  con- 
trol of  the  work,  but  was  under  the  direction 
of  a  foreman.— Corby  v.  Missouri  ft  )C  Tele- 
phone Co.  (Mo.)  712. 

{  278.  In  an  action  by  a  lineman  against  a 
telephone  compsny  for  Injuries  received  by  liim 
becanse  of  the  falling  of  a  defective  pole,  evi- 
dence held  to  show  no  custom  that  linemen  were 
to  do  their  own  inspection  of  the  poles,  thereby 
relieving  the  muter  of  those  dntuo.— 0>rt>y  v. 
Missouri  ft  K.  Tel^ibone  Co.  (Mo.)  712. 

5 278.  In  an  action  for  death  of  a  servant 
dence  held  insufficient  to  warrant  a  finding  of 
negligence  of  defendant  in  failing  to  place  an- 
other man  on  an  adjoining  pier,  to  assist  deceas- 
ed in  moving  a  sill. — Jackson  v.  Old  Dominion 
Mining  Co.  (Mo.  App.)  30G. 

$ 278.  In  an  action  by  a  servant,  evldoice 
d  not  to  show  that  the  nmster's  vloe  princi- 
pal was  negligent  In  placing  plaintiff  where  he 
was  when  injured.— Henry  v.  John  O'Brien 
Boiler  Works  Co.  (Mo.  App.)  310. 

I  270.  An  employ^  of  a  railroad  company 
held  guilty  of  negligence  whejreby  a  fellow  serv- 
ant was  injured.- Prash  t.  Wabash  By.  Co.  (Mo. 

App.)  57. 

8  270.  Evidence  held  to  justify  a  finding  that 
a  servant  was  injured  through  the  negligence  of 
a  foreman.— Mosher  Mfg.  Co.  v.  Boyles  (T«x. 

Civ.  App.)  492. 

8  281.  A  railroad  employ*  held  free  from  con- 
tributory negligence^PTaih  v.  Wabash  Ry.  Co. 

(Mo.  App.)  57. 

8  284.  While  generally  the  constmction  of 
mles  is  for  the  court,  where  there  is  reasonable 
doubt  about  their  applicability,  the  qnestton  is 
for  the  jury.— Cincinnati.  N.  O.  ft  T.  P.  Hy. 
Co.  V.  Lovell's  Adm'r  (Ky.)  568. 

I  286.  In  an  action  by  a  servant,  refusal  to 
direct  a  verdict  for  defendant  held  proper.— Lou- 
isville ft  N.  B.  Co.  V.  Irby  (Ky.)  393. 

8  286.  In  an  action  by  a  servant  for  personal 
injuries  alleged  to  have  been  received  tluousb 
negligence  of  the  master,  the  evidence  being 
conflicting,  Md  to  present  a  question  for  the 
jury  as  to  the  safe^  of  the  place  and  the  ap- 
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pliiBces.— Jewell  t.  Kuuas  City  Bolt  A  Nut 

Co.  (Mo.)  70S. 

I  289.  If  there  Is  substantial  evidence  of  a 
mlaic  to  exercise  ordinary  care  to  fumiBh  a 
fiafe  place  of  work,  the  question  of  master's  lia- 
bility is  for  the  jury.— Rowden  v.  Danlell  (Mo. 
App.)  23. 

{  286.  In  an  action  for  personal.  Injuries  to 
the  servant  of  a  mine  owner  based  on  defend- 
ant's failure  to  keep  a  cage  in  the  shaft  covered 
with  boiler  Iron,  as  required  by  statute,  evi- 
dence held  to  present  a  questlra  for  the  jury, 
whether  mining  operations  had  begun  and  com- 
pliance with  the  statute  was  possible.— Welch  t. 
Kansas  City  Midland  Goal  ft  Mining  Co.  (Mo. 
App.)  48. 

S  286.  In  an  action  for  injuriee  to  a  servant 
caused  by  the  falling  on  him  of  a  pile  of  steel 
beams,  evidence  held  to  require  snbmismcHi  of 
the  issue  whether  the  master  fumiabed  a  rea- 
Honably  safe  place  in  whicb  to  work.— Mosber 
Mfg.  Co.  V.  Boyles  CTex.  Civ.  App.)  492. 

{  288.  Where  a  servant  was  injured  while 
breaking  a  block  of  caustic  soda,  the  general 
knowledge  of  dangerous  properties  of  this  drug 
held  insufficient  to  raise  a  conclusive  presump- 
tion that  the  servant  was  aware  of  this,  and  as- 
sumed all  risk  of  injury. — Omans  T.  Hammond 
Packing  Co.  (Mo.  App.)  283. 

I  288.  Whether  a  servant  Injured  by  the  fall- 
ing on  him  of  a  pile  of  steel  beams  assumed  the 
risk  of  injury  held  for  the  jury. — Mosher  Mfg. 
Co.  v.  Boyles  (Tex.  Civ.  App.)  492. 

S  28&.  Where  a  rule  is  reasonable  and  not 
against  public  policy,  and  is  known  to  a  serv- 
ant, and  it  was  in  force  and  applicable  to  him, 
and  his  violation  of  it  was  toe  proximate  cause 
of  the  injury,  the  court  shoula  take  the  case 
from  tbe  jurr.— Ciocinnatl,  O.  ft  T.  P.  By. 
Co.  T.  Loveirs  Adm'r  (Ky.)  669. 

f  289.  The  Issue  aa  to  whether,  with  the 
knowledge  or  acquiescence  of  the  master  or  sn- 
|}erior  employ^  whose  duty  it  was  to  enforce  a 
rule  promulgated  bv  the  master,  such  rule  was 
habitually  disregarded,  held  for  the  jury.— Cin- 
dnnati.  N.  O.  &  T.  P.  By.  Co.  v.  Lorell's  Adm'r 
(Ky.)  669. 

S  280.  Unless  the  only  conclusion  that  can 
be  drawn  from  the  fact  is  that  the  servant  Is 
fuilty  of  contributory  negligence,  the  question 
IS  one  for  the  Jury,  and  not  the  trial  court.— 
Jewell  V.  Kansas  City  Bolt  &  Nut  Co.  (Mo.) 
703. 

S  289.  In  en  action  for  personal  injuries  to 
a  servant,  tbe  question  of  contributory  negli- 
sence  held,  under  the  evidence,  to  be  a  question 
for  the  jury.— Jewell  v.  Kansas  dty  Bolt  & 
Nut  Co.  (Mo.)  703. 

i  289.  In  a  suit  for  tbe  death  of  a  section 
hand,  evidence  held  sufficient  to  take  the  case 
to  tbe  jury  upon  the  humanitarian  doctrine- 
Atkins  T.  Oilcago  ft  A.  By.  Co.  (Mo.  App.) 

S  289.  Whether  a  servant  injured  by  the 
falling  on  him  of  steel  beams  was  guilty  of  con- 
tributory DWlIgence  held  for  the  juty.- Mosher 
Mtg.  Co.  y.  Boyles  (Tex.  av.  App.)  402. 

f  291.  An  instruction  in  an  action  by  a  serv- 
ant for  personal  injuries  held  erroneous  as  sub- 
mitting an  issue  not  raised  by  the  evidence.— 
Texas  Co.  v.  Strange  (Tex.  Civ.  App.)  370. 

f  293.  An  instruction  in  an  action  for  in- 
juries to  a  servant  held  erroneous  for  adopting 
an  erroneous  standard  in  determining  whether 
the  master  had  exercised  ordinary  care. — Wirts 
V.  Oalveston,  H.  &  S.  A.  Hy.  Co.  (Tex.  Civ. 
ApP->  •'>10- 


I  293.  An  instructloii  held  warzanted  by  the 
evidence.— Planters'  Oin.  Co.  t.  Washington 
(Tex.  Civ.  App.)  880. 

I  283.  An  ioBtructioD  held  not  to  be  mislead- 
ing.—Planters'  Gin.  Co.  V.  Washington  (Tex. 
Civ.  App.)  880. 

f  294.  In  an  action  for  Injuriea  to  a  servant, 
an  Instmction  on  fellow  servants  held  properly 
Qualified  in  view  of  the  evidence.— Mosher  ftlCg. 
Co.  T.  Boylea  (Tex.  Civ.  App.)  492. 

I  296.  Instruction  upon  assumption  of  risk 
held  misleading.— Texas  Co.  v.  Strange  (Tex. 
av.  App.)  870. 

{  295.  In  an  action  against  a  master  for  In- 
jaries  to  a  servant,  an  instruction  held  to  be 
warranted  by  the  evidence. — Planters'  Gin  Co. 
V.  Washington  (Tex.  Civ.  App.)  880. 

i  296.  In  an  injury  action  by  a  servant,  held 
not  error  to  refuse  a  certain  cnaEge.— Chic^o, 
R.  I.  ft  O.  By.  Co.  T.  De  Bord  (Tex.  Cir.  App.) 
846. 

IT.  UABiLrrm  fob  imjubibs  to 

TKEBD  VBBMOHB. 
(A)  Acta  Qr  OmiMlims  •t  Servaat. 

f 304.  Master  held  liable  for'  his  servant's 
lure  to  warn  deceased  at  a  peril  of  which  be 
had  knowledge,  bat  deceased  had  not.— Conti- 
nental Coal  Corp.  r.  HouncheU'a  Adm'r  (Ky.) 

403. 

I  313.  A  foreman  is  not  jointly  liable  with 
the  master  for  injuries  to  a  servant,  which 
arise  by  his  nonfeasance,  but  be  is  liable  for 
injuriea  caused  by  his  malfeasance. — Jewell  v. 
Kansas  City  Bolt  ft  Nut  Co.  (Mo.)  703. 

(B)  Work  of  IndepeadOBt  Csatraetav. 

Liability  of  independent  contractor  for  negli- 
gence, see  Negligence,  {  55. 

I  S15.  It  is  a  defense  to  an  action  for  per- 
sonal Injuries  by  a  servant  to  show  that  he  Is 
the  servant  of  an  independent  contractor.— 
Jewell  T.  Kansas  City  Bolt  ft  Nut  Go.  (Mo.) 

703. 

S  318.  An  owner  held  bound  to  furnish  prem- 
ises, etc.,  reasonably  safe  for  (he  use  of  an  in- 
dependent contractor  and  his  men.— Jewell  T. 
Kansas  City  Bolt  ft  Nut  Co.  (Mo.)  . 

{  318.  A  master  is  not  liable  to  a  servant 
of  an  independent  contractor  for  injuries  re- 
ceived in  a  rolling  mill  run  by  that  contractor 
who  used  defective  iron,  and  failed  to  proper^ 
trim  the  ends.— Jewell  v.  Kansas  City  Bolt  ft 
Nut  Co.  (Mo.)  703. 

(O)  AetloBS. 

8  330.  Evidence  held  to  justify  a  finding  that 
an  employ^  of  a  contractor  for  the  woodwoik  on 
a  building  was  injured  while  at  work  by  the  n^- 
ligence  of  an  eroptoy4  of  the  contractor  for  the 
brick  work  on  the  building.— <3regory  v.  Meister 
(Ky.)  399. 

{  330.  In  an  action  against  a  mineowner  for 
the  wrongful  death  of  plaintiffs  intestate,  evi- 
dence held  to  show  that  defendant  failed  to 
warn  plaintifTs  intestate  of  certain  dangers  of 
which  it  had  knowledge,  and  deceased  had  not. 
—Continental  Coal  Corp.  v.  Houachell's  Adm'r 
(Ky.)  403. 

I  330.  In  an  action  for  the  death  of  plain- 
tifs  intestate,  who  waa  killed  in  a  mine,  evi- 
dence held  to  fail  to  show  that  he  was  guilty  of 
contributory  negligence. — Continental  CmI  Oorp. 
v.  HouQChell's  Adm'r  (Ky.)  403. 

S  332.  Whether  an  employ*  of  a  contractor 
for  the  woodwork  on  a  building  was  guilty  of 
contributory    negligence    in    carrying  lumber 


Wot  CMC!  In  Dee.  Dig.  *  Am.  Dig.  Key  No.  Ssrloa  ft  iDduts  see  same  toplo  and  section  (I)  NUUBER 
182  S.W.-82 


Digitized  by  Google 


Mmmtmr  amd  SevTamt 


132  SOUTHWESTERN  REPORTER. 


1298 


tbrougb  a  doorway  Instead  of  throuKh  a  window 
held  for  tbe  jury.— Gregory  t.  Meiater  (Ky.) 
399. 

I  832.  On  conflicting  evideDce,  case  held  a 
question  for  the  jury  whether  a  defaidaat  wag 
an  independent  contractor  or  a  vice  principal.— 
Jewell  T.  Kansas  City  Bolt  ft  Mat  Ca  (Mo.) 
706. 

MATERIALITY. 

Of  newly  discovered  evidence  at  aflectina  right 
to  new  trial,  see  Criminal  Law,  i  910. 

MATERIALMEN. 

Priority  of  lien  of  seller  over  Uoi  of  material- 
men, see  Sales,  S  308. 
Right  to  lien,  see  Liens.  8  9. 

MATERIALS. 

Liens  (Hi  real  property  for  materials  famished, 
see  Mechanics*  Liens. 

MAYOR. 

Authority  and  powers,  see  Mnnidpal  Corpora- 
ttODs.  f  168. 

MEASURE  OF  DAMAGES. 

See  Damaces.  i  lOL 

MECHANICS'  LIENS. 

Bill  ct  inteipleader  by  owner  of  boildlng,  see 

InteroleadfT,  ISA. 
Liens  m  general,  see  Liens,  f  9. 
Lien  on  pr^rty  of  corporaBon,  see  Corpora- 

Liens  on  money  due  contractors  for  ptriiUc  im- 

Srovements,  see  Mnnidpal  Corporations,  | 
73. 

I.  NATUBE,  OBOUICDB.  AND  STTB- 
JECT-MLATTEB.  IK  OEHERAI^ 

SeU-execntiog  oonstitotional  provisions  relat- 
ing to  mechanic's  liens,  see  Constitutional 
Law,  H  S3.  84. 

i  ft.  Under  Const,  art.  16,  I  37,  the  Legis- 
lature had  no  aotbority  to  require  the  fiUng 
of  a  materialman's  account  with  the  county 
clerk  within  90  days  after  the  accrual  of  his 
indebtedness  in  order  to  give  effect  to  his  Hen, 
except  as  against  sabseqoent  purchasers. — Bei  1- 
han  V.  IlUngsworth  (Tex.  Olv.  App.)  100. 

I  12.  Const,  art.  16,  i  37,  providing  for  me- 
chanics' liens,  on  all  buildings  includes  an  ex- 
change building  of  a  telephone  company.— Pan- 
handle  Telephone  &  Telegraph  Co.  v.  Kellogg 
Switchboard  &  Supply  Co.  (Tex.  Civ.  App.)  m 

n.  HXOHT  TO  UZH. 

(C)  Aorreement  o>  Conaent  of  Owaer. 

Correction  and  enforcement  of  contract,  see 
Reformation  of  Instruments,  |  ^ 

(ES)    Sakeontraotora,      and  GoMtraetors' 
Worbmen  Mid  H«terlKlineit. 

Self -executing  constitutional  provisions  giving 
lien  to  materialmen,  see  Constitutional  Law, 
9  33. 

S  113.  Under  Rev.  St.  1895.  arts.  3200,  3308, 
.'^810,  an  owner  cannot  be  held  liable  for  sums 
he  has  bound  himself  to  pay  on  written  or- 
ders of  the  contractor,  prior  to  receiving  notice 
uf  the  furnishing  of  material  by  other  mate* 
rialmen.— Beilharz  v.  lUingsworth  (Tex.  Civ. 
Ai»p.)  IOC. 

5  114.  Orders  drawn  by  a  contractor  on  the 
n\Yncr  in  fnvor  of  a  materialman  and  accepted 


htid  an  equitable  assignment  superior  to  any 
claim  or  lien  of  other  materialmen,  of  which 
notice  was  not  tavea  to  the  owner  prior  to 
notice  of  tbe  asugnment.- Briiliaia  t.  IHlnga- 
worth  (Tex.  Civ.  106. 

IV.  OPEBATIOH  AHD  EFFBOT. 

<A>  Amonnt  and  Bxieat  of  Llem. 

i  101.  Ah  owner  having  promptly  interolead- 
ed  various  materialmen  claiming  a  fundf  pay- 
able to  the  contractor,  and  paid  the  fund  into 
court  as  bood  as  the  order  was  obtained,  keM 
not  liable  for  interest.— Beilhars  v.  Illlnfswortb 
(Tex.  Civ.  App.)  106. 

(C)  Prlorltr. 

Bill  of  interpleader  by  owner  of  iMlldInc  see 
Interpleader,  |  3S. 

{  196.  Claims  by  a  materialman  for  extras 
furnished  to  the  owner  to  enable  him  to  com- 
plete buildlog  after  the  contractor  had  aband- 
oned tbe  same  held  entitled  to  preference  over 
claims  for  materials  famiahed  the  oontractor.- 
Beilharx  v.  Ulingsworth  (Tex.  C3v.  App.)  10ft. 

▼L  WAITEB,  DISCBAROE.  BCT.WilSfi, 
AND  lATISFAOTlOH. 

(A)  Wmlver  of  Rlcht  to  Uem. 

I  216.  A  company  fumiahing  materials  held 
not  to  have  waived,  or  to  Ik  estopped  from  a»- 
sertlng,  a  lien  by  the  acts  of  Its  manager. — 
Jones  V.  Uanafield  Lumber  A  Mercantile  Co. 
(Atk.)  1004. 

(B)  Boad  or  DopcMlt  to  Pvoreat  or  DIs- 
flhorvo  UoM. 

Payment  of  liens  *aB  condition  of  d^very  of 
deed  delivered  in  escrow,  see  Escrows,  1  9. 

Vn.  ENFOROEHEITT. 

Correction  and  enforcement  of  contract,  see- 
Reformation  of  Instruments,  (  30. 

t  279.  Ad  owner,  paying  to  a  builder  after 
notice  of  lien  claimed  by  materialman,  has  thf 
burden  of  proving  that  the  boitder  paid  thf 
materialman.— Jones  t.  Mansfield  Lumber  A 
Mercantile  Co.  <Ark.)  lOOA. 

MEDICAL  JURISPRUDENCE. 

See  Pbysidtns  and  Snrgeona, 

MEDICINES. 

Sale  of  intoxicating  liquors  on  phyaidan's  pre- 
scription, see  IntoxicatiDg  Liqnon,  |  ISCS. 

MEDIUM  OF  PAYMENT. 

In  general,  see  Payment,  {  17. 

MEMBERS. 

Of  beneficial  associations,  see  Beneficial  Asso- 
ciations. 

Of^i^^tions  in  genml,  see  Ctnporations,  U 

Of  firms,  see  Partnership. 
Of  miUtia,  see  Militia. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  Prauda,  Stat* 

ute  of.  I  116. 

MENTAL  CAPACITY. 

See  Insane  Persons. 

Opinion  evidence,  nee  Criminal  Law,  |  452. 
To  make  will,  see  Wills,  H  31-65. 
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MENTAL  SUFFERING. 

Elfment  of  damages  for  negligence  or  default 
in  tranamission  -or  delivery  of  telegrams,  see 
Telegtaphs  and  Tele^ones,  |  08. 

MERGER. 

Of  cante  ot  actton  in  Judsment,  see  Judgment, 
H  S61-627. 


MESSAGES. 

trr  of  telegraph  or 
Telegrapha  and  Tele- 


delivei 
B,  see 


Transmission  and 
telephone  messa^ 
Vlwnes,  II  37-74, 


METES  AND  BOUNDS. 

See  Bonndaiiea. 


See  MUitia. 


MILITARY  LAW. 
MILITIA. 


Delegation  of  legislative  power  to  fix  compensa- 
tion of  officers,  see  Constitutional  Law,  8  00. 

I  11.  Ky.  St.  8  2705  (Russeirs  St.  f  4729) 
assimilating  the  pay  of  officers  of  the  state 
guard  to  toat  of  simitar  grade  in  the  U.  S. 
army,  does  not  violate  Oonst.  I  235,  protiibiting 
change  in  the  compensation  of  public  officers. — 
James  v.  Walker  (Ky.)  149. 

i  11.  Ky.  St  8  2706  (Russell's  St.  |  4729), 
assimilating  the  pay  of  officers  of  the  state 
guard  to  that  of  officers  of  same  grade  in  U.  H. 
army  is  in  compliance  with  Oonst  |  221,  re- 
quini^  organization  etc.,  of  the  militia  to  con- 
form substantially  to  U.  S.  army  regulationB.— 
Jamea  t.  Walker  (Ky.)  149. 

MILLS. 

Liens  of  laborers  in  mills,  see  Master  and 
Servant.  |  82. 

MINES  AND  MINERALS. 

H.  TITIiE,  OOMVETAMOES,  AlTD 
OOMT&AOTB. 

(A)  RlKkts  and  Remedies  of  Ow»enk 

I  48.  A  diamond  is  a  "mineral.*'— Kentucky 
Diamond  Mining  &  Developing  Co.  v.  Kentucky 
'rransvaal  Diamond  Co.  (Ky.)  397. 

(B)  OonTeyaneea  i&  Qeneval. 

8  55.  Where  one  conveys  all  the  mineral  in 
his  land,  the  court  will  enforce  the  contract  ac- 
cording to  the  natural  meaning  of  the  language 
used. — Kentncky  Diamond  Mining  &  Developing 
V.  Kentucky  Transvaal  Diamond  Co.  (Ky.) 

307. 

I  5S.  A  deed  of  all  the  mineral  on  land  de- 
scribed held  to  convey  the  diamonds  on  the  land. 
— ^Kentucky  Diamond  Mining  &  Developing  Co. 
T.  Kentncky  Transvaal  Diamond  Oo.  (Ky.)  397. 

ZXX.  OPEBATIOH  OF  lOllES,  QUAB- 
RIEB.  AND  WEZXS. 

(B)  Mlninir  Partuerslitpa  mnd  Companies. 

Ijiability  of  local  officer  or  agent  of  foreign  cor- 
poration for  tort,  "see  Corporations,  {  bo3. 

<C}  Rlshts    «nd    Uabilltles    laeident  to 
Wovkl&B. 

J..iabilit7  of  master  for  injuries  to  Bervant,  see 
Maater  and  Servant,  8|  99,  118. 


flee  Infants. 


MINORS. 


MISAPPROPRIATION. 

See  Embesslement. 

MISCONDUCT. 

See  Contempt 

Of  counsel  at  trial,  see  Criminal  Law,  ||  721- 
730. 

Of  trial  judge,  see  Criminal  Law^  {  656. 

MISJOINDER. 

Of  cauBH  of  action,  see  Action,  ||  '38,  45. 

MISLEADING  INSTRUCTIONS. 

See  Trial,  {  242. 

MISREPRESENTATION. 

See  False  Pretenses;  Fraud. 

Affecting  validity  (rf  insurance  policy,  see  Xn- 

aurance,  i  723. 
Affecting  validity  of  nibscription  to  corporate 

stock,  see  Corporations,  {  80.- 

MISTAKE. 

As  gronad  for  reformation  of  instrument,  see 

Reformation  of  Instruments,  g  17. 
In  contract,  see  Contracts,  |  93. 

MODIFICATION. 

Of  Judgment,  see  Judgment.  |  310. 
Of  jndgmeut  or  midM  of  lower  court  In  appel- 
late court,  see  AnpMl  and  Error,  i  1153. 

MONEY. 

Deposits,  see  Banks  and  Banking,  ||  134-138; 

Depositaries. 
Embezzlement,  see  Embezzlement. 
Obtaining  money  nnder  folse  pretenses,  see 

False  Pretenses. 

MONEY  LENT. 

Bill  or  note  given  for  loan  of  money,  see  Bills 
and  Kotes. 

MONEY  PAID. 

Recovery  of  price  paid  for  land,  see  Vendor 
and  Purchaser,  S  341. 

^  1.  A  debtor  held  not  liable  for  premiums 
paid  by  a  creditor  on  insurance  taken  out  by 
the  creditor  for  his  owu  benefit  on  the  debtor's 
life,  in  the  absence  of  an  ureement  imposing 
such  llability.~8tacy  v.  Parker  (Tex.  Civ. 
App.)  532. 

S  9.  Evidence  held  insufficient  to  establish 
an  a^eement  on  the  part  of  the  debtor  to  pay 

[)remiuins  on  insurance  taken  out  by  his  cred- 
tor  as  security.— Stacy  t.  Parker  CTex.  Qv. 
App.)  532. 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  Vendor  and 
Purchaser,  {  341. 

MORTGAGES. 

MorCfcage  of  corporate  property,  see  Colora- 
tions, §  481. 

Of  married  woman's  separate  property,  see 
Husband  and  Wife,  9g  138,  171. 

Of  personal  property  in  general,  see  Chattel 
Mortgage. 
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m.  oomTBuoTiox  jun>  opeba*> 

TIOX. 

(B)  Futlea  w«  lto»t«  w  LiabUttleB  Se- 

I  120,  A  mortage  held  to  include  a  debt  for 
which  the  mortgagee  1b  only  surety.— Rtcbeson 
T.  National  Back  of  Mena  (Ark.)  913. 

{  122.   A  writteo  ackuowledgmeot  Indorsed 
OQ  a  deed  of  trust  held  to  nulnfy  a  provision 
of  the  deed  for  the  payment  of  compound  in- 
.  teieat— Irion  t.  Yell  (Tex.  Cir.  App.)  69. 

S  122.  A  deed  of  trust  executed  to  secure 
certain  vendor's  Ilea  notes,  besring  simple  in- 
terest only,  held  to  obligate  one  of  the  signers 
of  the  deed  to  pay  the  notes  with  compound 
interest,  and  to  bind  the  land  of  the  other  sienec 
for  the  payment  of  the  notes  and  compound 
interest  as  surety.— Irion  t.  Tell  (Tex.  Civ. 
App.)  69. 

<D)  Lten  and  Priority. 

Act  giving  priority  to  asseaament  for  local  Im- 
prorement  as  impairing  obligation  of  con- 
tract, see  Constitutional  Law,  {  161. 

V.  ASSIOHMENT  of  KOBTGAaS  OK 
DEBT. 

J 207.  Tbe  fact  that  a  mortgage  was  never 
ivered,  and  that  the  consideration  had  failed, 
would  not  prevent  enforcement  by  a  bona  fide 
transferee  before  maturity.— Brown  v.  Brown 
(Ark.)  220. 

TI.  TRANSFER  OF  PBOFEBTTMOKT- 
OAOED  OB  OF  EQUXTT  OF 
BEDEBEPTION. 

S  274.  Grantee  of  mortgaged  property  held 
entitled  to  set  up  defense,  open  to  grantor,  of 
breach  of  contract  aecured  by  morUMKe- — Hef- 
fington  T.  StmglB  (Ark.)  920. 

Vn.  FAYKEMT    OB  PEBFOBBCAKGE 
OF  OOMDITION,  RELEASE, 
AlfD  SATISFACTION. 

Discharge  of  mortgage  on  separate  property  of 
wife,  see  Husband  and  Wife,  S  171. 

Discharge  of  principal  as  discharging  surety, 
see  Frincipafand  Surety,  {fi  112.  127. 

UC.  FOBJS0I.O8iraE  BT  EXERCISE  OF 
POWEB  OF  SAXE. 

Allowance  of  compensation  and  expenses  of 

tiledgee,  see  Pledges,  |  80. 
Bposition  of  proceeds  on  foreclomiie  by  pledg- 
ee, see  Pledges,  |  30. 
Foreclosure  by  pledgee,  see  I^edges,  |  30. 

S  335.  It  was  no  excuse  for  the  failure  of  a 
trustee  in  a  deed  of  trust  to  strictly  observe 
conditions  imposed  by  one  of  the  subscribers, 
that  compliance  had  become  Impoaaible  by  pay- 
ment of  the  note  secured  by  the  deed. — Irion  v. 
Yell  (Tex.  Civ.  App.)  69. 

S  335.  A  proTisloD  in  a  deed  of  trust  for 
foreclosure  by  the  trustee  held  only  to  authorize 
a  request  fbr  forecloaure  by  the  nolder  of  the 
notes  secnred.— Irion  t.  Tell  (Tex.  CIt.  App.) 
t». 

I  341.  Where  the  trustee  in  a  deed  of  trust 
requested  the  beneficiary  to  have  the  sheriff 
make  the  sale  on  the  ground  of  the  inability  of 
the  trustee  to  be  present,  the  sheriff  was  autnor- 
iied  to  make  the  sale.— Swoflord  Bnw.  Dry 
Goods  Co.  r.  Randolph  (Mo.  App.)  255. 

i  341.  A  substituted  trustee  under  a  deed  of 
trust,  having  been  appointed  independent  execu- 
tor of  the  beneficiary,  had  no  further  authority 
to  act  M  trustee  in  foreclosure  proceedings.— 
IrioD  T.  Tdl  fTex.  GIt.  App.)  68. 

f  879.  Where  a  sale  made  by  a  holder  of  a 
deed  of  trust  aecuring  a  debt  was  free  from 


fraud  and  the  land  realised  its  thcD  full  ralne, 
tbe  d^tor  could  not  require  of  the  holder  moie 
tfaan  the  holder  profited  by  the  tnnsactlon. — 
Swofford  Bros.  Dry  Goods  Co.'t.  Bandolph  (Mo. 

App.)  255. 

X.  F0BE0I:.6SVRE  BT  AOTIOB. 
(D  JadsBsent  or  De«ree  wmA  BxcamCtom. 

Bar  of  dower,  see  Dower.  {  46. 

(JT)  Sitl*. 

Purchase  by  guardian  at  foreelosnre  sale  of 
property  of  ward,  see  Goazdlan  and  Waitd,  | 

02. 

MOTIONS. 

For  portioular  purpoaea  or  relief. 
Arrest  of  judgment,  see  Criminal  Law,  S 
Continuance,  see  Continuance,  H  37-4(>. 
Dismissal  of  appeal  or  writ  of  error,  see  Ai>- 

peal  and  Error,  |  800;  Criminal  Law,  f  im. 
For  execution  againat  stocikholders,  see  Coti^o- 

rations,  S  259. 
New  trial,  see  Criminal   Law,  Sf  954r-95S: 

New  Trial,  §S  119-167. 
New  trial,  neeeselty  forpnrpose  of  review,  see 

Appeal  and  Error.  |  285. 
New  trial,  necessity  that  motion  appear  of  reo 

ord  on  appeal,  see  Appeal  and  ^ror.  1  502. 
Openine  or  vacating  judgment  see  JnognienC. 

a  153-167. 

Presentation  of  objections,  for  purpose  of  re- 
view, see  Appeal  and  Error,  {  238. 

Quashii^  or  setting  aside  indictment  or  Infor- 
mation, see  Indictment  and  Infomution,  ff 
133.  137. 

Quashing  venire,  see  Jniy,  |  116. 

Reheariqe  In  amiellate  court,  see  Crimilia] 
Law.  f  1133. 

Relating  to  pleadinga,  see  Pleading,  (  382. 

Striking  out  evidence,  see  GrimljuQ  Law,  i 
696;  Trial.  1  89. 

I  59.  The  county  court  held  authorized  to 

entertain  at  a  subsequent  term  a  petition  to  set 
aside  void  orders  in  proceedings  for  the 
moval  of  a  county  seat- Waisn  v.  Hampton 
(Ark.)  214. 

MOTIVE. 

Evidence  of.  In  criminal  prosecutions. 
Icide,  i  166. 


Horn- 


MUNICIPAL  CORPORATIONS. 

See  Counties;  Schools  and  School  Districts,  f! 

30-116. 

Judicial   notice  of  population,  see  Criminal 

Law,  S  304. 
Street  railroads,  see  Street  Railroads. 
Water  supply,  see  Waters  and  Water  Coursn. 

fiS  194r-^2. 

XI.  QOVEHKICBHTAX  POWERS  ASS 

FUHcnoKS  or  oehkrai*. 

Delegation  of  legislative  poweta  to  muniripal 
corporations,  see  Oonstitntional  Law,  1  tSL 

f  57.  Municipal  corporations  possess  «>31t 
such  iMwers  as  are  granted  in  express  wnn:* 
or  those  necessarily  incident  to  or  implied  in 
the  powers  e^ressly  gzanted.— State  «c  rtl 
Case  T.  Wilson  (Mo.  App.)  626. 

f  58.  A  charter  power  of  a  freehold  city  in 
Missouri  has  all  the  sanction  of  an  enactmf>3t 
by  the  Legislature.— Ex  parte  Smith  (Mo.)  0)7. 

I  i5S.  If  there  is  reasonable  doubt  concemin; 
the  existence  of  power  in  the  charter  of  a  city- 
it  will  be  resolved  acalhst  the  d^.— State  ex 
rel.  Case  t.  Wilson  (Mo.  App.)  62& 

S  62.  A  mnhldDal  ordlnatiee  wbieh  prondp* 
for  the  reconstrucBon  of  public  streets  acM  no: 
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to  delegaCe  public  anthoiity.— ChuUnc  t.  Flem- 
ing (MO.  Appw)  02. 

I  63.  Courts  ivlll  not  Interfere  wtth  the  mu- 
nicipal affairs  of  a  city  within  the  limita  of  the 
power  conferred  by  the  statute,  where  it  is  not 
shown  that  In  the  enactment  of  ordinances  the 
GOUDcIl  were  influenced  by  malice,  fraud,  or 
caprice.— Town  of  LaQrange  v.  Overstreet  (Ky.) 
169. 

i  as.  It  is  only  Id  extreme  caqes  that  the 
courts  will  declare  an  ordinance  paseed  pur* 
suant  to  legislative  authority  void  as  oDceaHoa- 
able  and  oppressire.— LonisTille  A  N.  B.  Co.  v. 
City  of  LouiBTille  (Ky.)  184. 

XV.  PB0GEEDIK08  OF  COUHOH.  OB 
OTHER  OOVEBNINO  BODY. 

(B)  OrdlDimees  and  Bjr-I.«w«  In  General. 

Ordinance  regulating  plumbing  bnainess  as  de- 
nial of  equal  protection  of  iKwn,  see  Consti- 
tutional Law,  1  230. 

RcRtraioing  enforcement,  see  Injunction,  f  86. 

Validity  of  ordinance  authorizing  appointment 
of  censas  taker,  see  Cenaus,  $  8. 

I  111.  Itule  stated  as  to  validity  of  munic- 
ipal ordinances  claimed  to  be  mireasoDable.— 
LouiSTlUe  &  N.  B.  Co.  v.  City  of  Louisville  (Ky.) 
184. 

{  112.  The  title  of  a  city  ordinance  providing 
for  the  improvement  of  a  sidewalk  held  to  em- 
brace but  one  subject. — Gocke  v.  Staebler  &  Mc- 
Fariand  (Ky.)  1^. 

V.  OraOEBS,  AGEBn.  ABD  BM- 

(A)  Manlvlp«l  OUeerii  In  General. 

I  155.  Under  Rev.  St  1909,  |  9310,  the  treas- 
urer of  a  city  of  the  fourth  class  may  be  remov- 
ed from  office  without  cause  by  a  two-thirds 
Tote  of  all  the  members  elected  to  the  board  of 
aldermen,   independently  of   the  mayor's  ap- 

Sroval  or  recommendatioD.— State  ez  rel.  Ken- 
all  v.  Wilson  (Mo.  App.)  ({23. 

J 155.  The  right  given  to  a  city  board  of 
ermen  by  Rev.  St  1909.  |  9310,  providing 
for  the  removal  from  office  of  any  appointive  of- 
ficer by  two-thirds  vote  of  all  the  members  elect- 
ed to  the  board,  independently  of  the  mayor's 
approval  or  recommendation,  cannot  he  taken 
away  by  a  city  ordinance.— State  ex  rel,  Ken- 
dall V.  Wilson  (Mo.  App.)  623. 

}  156.  The  mayor  of  a  city  of  the  fourth 
class  properly  refused  to  sign  an  ordinance  pro- 
viding for  a  depository  for  the  general  funds  of 
the  rity,  where  such  depository  had  not  been 
provid^  for  by  statute,  so  that  his  removal  from 
office  therefor  was  illesal  under  the  city  char- 
ter. Rev.  St.  1909.  S  930fi.— State  ex  rel.  Caae 
V.  Wilson  (Mo.  App.)  625. 

f  168.  In  a  city  of  the  fourth  class,  the  may- 
or is  its  general  officer  having  general  supers 
vision  over  all  Its  officers  and  affairs  as  express- 
ly provided  by  Rev.  St.  1909,  §  930ft,— State 
ex  Tel.  Case  t.  Wilson  (Mo.  App.)  625. 

TX.  raOPBBTT. 

Of  conatiM,  aee  Counties,  {  110. 

Tn.  COBTBAOTS  IK  OElfEBAI.. 

For  supplying  water  to  munlctpality,  see  Wa- 
ters and  Water  Courses,  i  200. 

Laws  impairing  obligation  of  contracts,  see 
ConsUtutionalLaw,  (8  121-126. 

XX.  FVBUO  IMPBOVE1IEKT8. 

(A)  Power    to    Make    improTeBieBta  mv 
Qrant  Aid  Therefor. 

Condemnatfon  of  land  for  parks,  see  Eminent 
Domain.  I  So. 


Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  |  290. 

Impairment  fit  obligation  of  franchise  to  water 
company,  .see  Constitutional  Law,  {  121. 

f  270.  "Public  sewer"  defined.— Soothworth 
V.  aty  of  GUsgow  (Mo.)  1168. 

I  278.  An  ordinance  requiring  the  extension 
of  a  Btreet  over  a  ndlroad  track  to  connect 
vitb  another  street  keld  not  void  aa  unreason- 
able.—LonUvllle  &  N.  R.  Co.  v.  City  of  Louis- 
viUe  (Ky.)  184. 

(B)  Preliminary    Proeeedlnsa    *nd  Ordl- 
annee«  or  Resolntlens. 

i  304.  A  municipal  ordinance  which  provides 
for  the  reconstruction  of  public  streets  held  cor- 
rect In  form.— Cushiog  v.  Fleming  (Mo.  App.) 
52. 

rO)  CoatvMta. 

I  362.  A  contract  for  public  improvements 
which  provides  for  a  certain  time  of  completioD 
cannot  be  extended  by  an  ordinance  of  the  com- 
mon coundl  passed  after  the  time  of  perform- 
ance has  expired.— Paul  t.  Burresa  (Uo.  App.) 
380. 


sei 

favor  of  the  contractor  for  tbe  cost  of  regrad- 
iug  and  recurblng  in  the  improvement  of  a 
sidewalk.— Gocke  v.  Staebler  Jb  McFarlaDd  (Ky.) 
167. 

(D)  Donwcea. 

Compensation  or  damages  for  property  taken 
uuder  power  of  eminent  domam,  see  Eminent 
Domain. 

<B>  Aaaeaamenta  for  Benellta,  and  Bpeolal 
Tnxea. 

Assessment  for  construction  of  bridges,  see 

Bridges,  i  12. 
Deprivation  of  property  without  doe  process  of 

law,  see  Constitutional  Law,  |  290. 
Taking  private  property  for  public  use,  see 

Eminent  Domain,  8  2. 

I  414.  Under  Ky.  St.  {  2835  (Russell's  St  fi 
898),  property  owners  who  paid  for  curbing 
when  a  street  was  constructea  held  cliargeable 
with  tbe  cost  of  curbing  on  reconstruction  of 
the  sidewalk.— Gocke  v.  Staebler  &  McFarland 
(Ky.)  167. 

i  414.  Street  Acid  reconstructed  with  same 
material  so  as  not  to  avoid  assessment  under 
Laws  1903,  p.  65.  8  13  (Ann.  St.  1906,  8  6747- 
13),  which  provides  that  where  a  street  is  ro 
paved  without  a  petition  of  the  property  own* 
ers  and  tbe  material  is  changed  the  assessment 
is  avoided.— Gushing  v.  Fleming  (Mo.  App.)  52, 

II  434.  The  word  "taxes"  in  Const  art.  9, 
t  S,  held  to  include  special  assessments  for  local 
mprovements  so  that  liens  therefor  may  be  im- 
posed on  rural  homesteads.— Shibley  v.  Ft  Smith 
ft  Van  Buren  Dist,  (Ark.)  444. 

8  445.  An  assessment  for  street  paving  which 
was  based  on  a  contract  entered  into  between 
the  dty  and  contractor  only  one  day  after  a 

change  in  the  speclflcationa  bad  been  made  and 
with  no  re-advertisement  held  invalid,  being  in 
conflict  with  Rev.  St  1899.  f  5988  (Ann.  St 
1906.  p.  3024),  which'  provides  for  open  com- 
petition, etc.— City  of  Maiy^e  v.  uppmaa 
(Mo.  App.)  47. 

8  446.  An  assessment  for  Improvements  in 
a  municipality  held  not  avoided  by  delay  In  per- 
formance of  the  contract  where  time  is  not 
made  tlie  essence  of  the  contract  of  some  ordi- 
nance or  statute.— Paul  t.  Burress  (Mo.  App.) 
330. 

8  450.  Under  St.  Louis  City  Charter,  art  6, 
8  14  (Ana.  St.  lOOG,  p.  4854),  where  property 
sought  to  be  assessed  for  a  street  improvement 
had  never  been  divided  into  blocks,  and  no 
streets  or  alleys  had  been  cut  through  it,  the 
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taxioK  district  sbonld  be  aBcertabiecl  by  dlvld* 
ing  tbe  property  midway  between  the  street  im- 
proved BDd  the  next  parallel  street. — Oibonite 
Itoof  &  Pavins  Co.  t.  St.  Louis  Fair  Ais'n 

(Mo.)  «o7. 

f  013.  Id  an  action  to  avcrid  a  tax  bill  given 
for  the  performance  of  certain  pablic  improve- 
ments, evidence  Md  to  show  that  delay  in  c<»n- 
nIetioD  of  tbe  worlc  was  not  unreasonable. — 
Paul  v.  Bnrress  (Mo.  App.)  330. 

OFi  Bntoreement  ol  AsMMmeata  mmM.  B»e' 

Interest  on  judfment  on  special  tax  bill,  see  In- 
terest, I  38. 

Persons  who  may  take  advantage  (tf  Judgment 


as  bar,  see  Judgment,  |  627. 

8  508.  Evidence  held  to  show  that  a  street 
was  not  repaired,  but  reconstructed.— Gushing  v. 
Fleming  (Mo.  App.)  52. 

il  570.  A  judgment  in  a  suit  on  a  special  tax 
1  againat  described  land  keld  •ufflcient— 
Smith  V.  Kiene  (Mo.)  1062. 

I  570:  Under  Kansas  City  Charter,  a  Judg- 
ment in  a  suit  on  a  special  tax  bill  held  suffi- 
cient.—Smith  v.  Klene  (Mo.)  1052. 

i  576.  A  clerical  error  in  the  report  of  the 
sheriff  of  a  sale  under  execution  issued  on  a 
judgment  enforcing  a  special  tax  bill  Iteli  not 
to  affect  the  validity  of  tbe  sale.— Smith  t. 
Kiene  (Mo.)  1052. 

i  677.  The  failure  of  a  sheriff  to  ^ve  to  the 
purchaser,  at  a  sale  under  a  judgment  «iforcing 
a  special  tax  bill  a  certificate  of  purchase,  held 
not  to  invalidate  the  execution  under  which  th* 
sale  Tras  had.— Smith  T.  Kiene  (Mo.)  1052. 

!  577.  Under  Kansas  City  Charter  of  1889, 
a  sheriff  Belling  land  under  execution  issued  on 
a  judgment  enforcing  a  special  tax  bill  1\pW  not 
required  to  give  a  certificate  of  purtliase.— 
Smith  v.  Kiene  (Mo.)  1052. 

S  6S6.  The  court  in  a  suit  on  a  special  tax 
hill  against  a  described  lot  may  not  render  a 
personal  judgment  against  defendants  who  are 
made  i)artieH,  only  because  they  are  sn^iposed 
to  have  vome  interest  in  the  lot.— Smittr  v. 
Kiene  (Mo.)  1052. 

X.  POUOE  POWER  AKD  BBOITXA- 
TION8. 

Regulation  of  licenses  and  license  tawfl,  see 

Licenses,  %%  6-11. 
Regulation  of  public  water  supply  and  use,  see 

Waters  and  Water  Courses,  |  202. 

(A)  D«lesmtloBf  Bxt^nt.  and  Bxevdse  of 

Powe». 

I  592.  Houston  City  Charter  of  1003  (Sp. 
Acts  1003,  c.  20)  8  12.  heU  not  to  authorize 
the  city  to  establish  a  reservation  for  lewd 
wom<»n  and  houses  of  ill  fame,  and  nuspend  the 
laws  of  the  state  on  the  subject.- McDonald  v. 
Denton  (Tex.  Civ.  App.)  823. 

f  592.  Under  Const.  1876,  art.  1,  I  28,  Hous- 
ton City  Charter  of  1903  (Sp.  Acts  1903,  c.  20) 
S  12.  cannot  authorize  the  city  to  set  apart  a 
portion  of  the  city  where  lewd  women  can  with 
immunity  ply  their  vocation. — McDonald  v.  Den- 
ton (Tex.  Civ.  App.)  823. 

I  592.  A  municipal  ordinance  held  invalid  as 
suspending  laws  of  the  state.- McDonald  v. 
Denton  (Tex.  Civ.  App.)  823. 

(B)  Violations  and  BnfoFeement  of  Re«ii- 

latlons. 

Rpstraining  enforcement  of  ordinances  or  regu- 
lations, see  Injunction,  8  85, 

S  r>44.  Undpr  Rov.  St.  1909,  %\  93l2,  9324, 
!):t;il),  held,  that  nn  ordinance  oUciwinp  a  fee  to 
tlip  city   nttornfy  o?i  appt'ol  from  the  police 


court  to  tbe  circuit  court  teas  ralid.— Citj  of 
Carterville  t.  Cardwell  (Mo.  App.)  745. 

i  644.  The  dl/  attorney  held  ratltled  to  tax- 
ation of  a  fee  allowed  by  ordinance,  thouj^  the 
ordinance  was  not  introduced  at  the  time  ac~ 
cused  plead  guilty.— City  of  Carteirille  t.  Card- 
well  (Mo.  App.)  745. 

XZ.  USE  AMD  BSOVUTIOV  OF  PIIB- 
UO  PZ^Ora,  VBOPIEBTT, 
AHDWOl  


(A)  Street*  amd  Otke*  PaUle  Wajra. 

Assessment  of  coet  of  grading  as  defwivatioB 

of  property  without  due  process  of  law,  see 

CoDstitutionsl  Law.  I  290. 
County  roads,  see  Highways. 
Injuries  to  persuui  on  atreet  by  collision  with 

street  cars,  see  Street  Railroads,  H  81-llS. 
Rights  in  and  use  of  streets  by  raUroads,  see 

Railroads,  f  75. 

8  661.  The  right  of  an  abattinc  property 
owner  to  the  use  of  a  street  is  subject  to  ih^ 
control  of  the  municipal  anthoritica. — Town  of 
LaGrange  r.  Overstreet  (Ky.)  169. 

8  606.  Under  Ky.  St  »  9704,  3706;  3T»» 
(Russell's  St.  IS  1703,  1705. 170»,  tbe  board  of 
trustees  of  a  sixth-class  town  held  empowered 
to  order  the  removal  a  locust  tree  <m  a  side- 
walk.—Towv  of  LaGrange  r.  Orcntreet  (Ky.) 
160. 

S  706.  Evidence  held  to  make  a  prima  facie 
case  of  negligence  of  the  driver  of  a  team  nia- 
ning  into  a  pedestrian  crossing  a  street. — Pat- 
ton  r.  Morrin-Powera  Mercantile  Co.  (Mo.)  6S1. 

8  706.  One  who  before  starting  to  wslk 
across  a  street  looked  and  saw  no  approarhio;; 
danger  held  not  guilty  of  contributory  negli- 
gence as  matter  of  law  because  she  did  not  con- 
atantly  while  crossing  look  out  for  Teliicle»t.— 
PattoD  V.  Morrin-Powers  Mercantile  Co.  (Mo.) 
684. 

8  706.  The  question  of  whether  decedent's 
death  by  being  struck  by  defendant's  wagon  in 
the  street  was  proximately  caused  by  defend- 
ant's negligence,  held  not  so  conjectural  a?  to 
take  that  question  from  the  jury.- De  Maet  t. 
Fidelity  Storage,  Pecking  &  Moving  Co.  (Mo.) 
f  32. 

5 706.  The  theory  of  the  last  chance  doctrine 
d  not  submitted  by  instructions  as  to  necli- 
gence.- Vaughn  T.  Wm.  X  Lemp  Brewing  Ca 
fMo.  App.)  293. 

8  706.  Evidence  of  negligence  and  absence  Af 
contributory  oegligenee  in  case  of  oollifdan  ob 
a  street  of  a  team  with  a  pedestrian  kHd  soi9- 
cient  to  go  to  the  Jury.— -Vaughn  t.  Wm.  J. 
Lemp  Brewing  Co.  fMo.  App.)  293. 

(C)  Pnblle   Bnlldlnvs,   Parks,   am«  Otker 
Pnblle  Plaeea  mmA.  Vrovrtr- 

Condemnation  of  land  for  pariu«  aee  Eminent 
Domain,  8  55. 

JCn.  TORTS. 

(C)  Deteato  or  Obotraetloaa  la  Stveate  mmi 
Oth«v  Pablla  Ways. 

8  763.  A  city  is  only  bound  to  exercive  rra- 
souable  care  to  maintain  sidewalks  in  a  rea5.>L- 
ably  safe  omditiou  for  the  use  of  pedestrian^, 
and  is  not  an  Insurer  of  safety  io  using  tbecj. 
-Barnes  v.  City  of  St.  Joseph  (Mo.  App.)  '.il'^. 

8  800.  In  an  attempt  to  hold  the  contn<-:  -i 
liable,  after  bis  work  bad  been  accepte>l  1} 
an  imprurement  district,  for  injuries  t»  > 
third  party  by  reason  of  no  railing  or  light  l*- 
ing  put  on  the  walk  constructed,  it  couhl  □<■'. 
be  contended  that  the  case  came  within  it' 
qualificatioDs  of  the  rule  that  tbe  work 
a  nuisance  per  Be,  or  was  turned  over  by  thf 
contractor  in  a  condition  no  negllfrentlT  d- 
fective  as  to  be  imminently  daneemutt  to  tt.-r' 
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penonB.— Mempfaifi  Asphalt  &  PRTine  Co.  t. 
Fleming  (Ark.)  222. 

S  800.  After  the  work  of  a  coatractor  Id 
constructing  a  concrete  walk  over  a  branch 
bad  been  accepted  by  an  improTement  dis- 
trict, the  contractor  could  not  be  heid  liable  for 
injuries  to  a  third  person  because  of  the  ab- 
seuce  of  either  a  nilllnir  er  any  light  on  the 
walk.— Memphis  Asphalt  &  Faving  Co.  t. 
Fleming  (Ark.)  222. 

f  817.  What  plaintiff  muat  prove  in  an  ac- 
tion against  a  citj  for  injuries  claimed  to  have 
resulted  from  failing  into  a  hole  In  the  side- 
walk stated.— Barnes  T.  Gltr  of  St.  Jowsph 

<Mo.  App.)  318. 

Xm.  nSOAI.  MANAOEIIEKT,  FVB- 
UO  DEBT.  SEOUBITIBS.  Am> 
TAX&TIOir. 

<A)  Power  <o  laenr  lBdeifet«<BesB  mmA  Bx- 
Vcmdltares* 

I  8GS.  Under  Const,  f  158,  where  a  municl- 
tinl  corporation  also  included  an  independent 
school  district,  the  indebtedness  of  such  dis- 
trict should  not  be  added  to  that  of  the  city  in 
detenniDing  whether  the  city  had  reached  its 
constitutional  limit— Ex  parte  City  of  Newport 
(Ky.)  580. 

S  865.  In  proceedings  by  a  city  to  increase 
Ks  indebtedness,  the  abstract  of  assessed  prop- 
erty within  the  city  properly  Incladed  the  as- 
iipssed  Talue  of  railroad,  bridge,  telegraph,  and 
telephone  companies.— Sonthworth  V.  Qlty  of 
Olasgow  (Mo.)  1168. 

1  867.  Rev.  St.  1899.  |  6276  (Ann.  St.  1906, 
V.  3136;  Rev.  St.  1909,  S  9595),  requiring  15 
days'  previous  published  notice  of  an  election 
to  create  a  municipal  debt,  is  complied  with  by 
■  single  publication  16  days  before  the  election. 
-Sonthworth  v.  City  of  Glasgow  (Ho.)  1168. 

S  867.  Under  Rev.  St.  1890.  8  6276  (Ann. 
St.  1906,  p.  3136;  Rev.  St.  190G,  8  9595),  re- 
quiring published  notice  of  election  to  increase 
the  manicipal  debt,  personal  notice  sent  out  by 
the  mayor  to  the  voters  Jield  nugatory. — South- 
worth  T.  caty  of  Glasgow  (Mo.)  1168. 

S  867.  Under  the  express  provisions  of  2 
Rev.  St.  1909.  fi  5921,  the  Australian  ballot  law 
does  not  apply  to  an  election  in  a  city  of  2.000 
inhabitants,  to  increase  the  city's  Indebtedness. 
— Southworth  T.  City  of  Glasgow  (Mo.)  1168. 

S  867.  "Where  an  ordinance  providing  for  a 
niunici^l  election  to  determine  whetlier  the 
city's  indebtedness  should  be  increased  was 
passed  nnder  3  Rev.  St.  1909,  i  9595,  the  elec- 
tion was  not  Invalidated  because  the  mayor  and 
cooncll  canvassing  the  votes  recounted  the  bal- 
lots.—Southworth  T.  City  of  Glasgow  (Mo.) 
1108. 

(B)  AAaftlnlatrattOB    In    Oemeiwl,  Appro- 
prlatloHB,  Warrants,  and  Pnrment. 

Depositaries  of  fonds.  see  Depositaries,  |  8. 

(D)  Taxes  an<  Otber  Revenne,  and  Ap- 
plleailon  Thereof. 

i  957.  Rev.  St.  1895,  art.  486,  as  amended 
by  Acts  3l8t  Xjeg.  c.  2.3.  relating  to  municipal 
taxation,  held  not  in  conflict  with  OmsL  art.  8, 
I  9^BDdenheim  t.  Ughtfoot  (Tex.)  468. 

<B)  Rtflckts  and  Remedies  of  Tanparer** 

§  1000.  Taxpaying  citizens  of  a  city  Held  not 
entitled  to  complain  against  an  ordinance  giving 
^,000  for  a  public  sewer,  on  the  ground  that 
Ruch  amonnt  would  not  construct  a  public 
sewer,  nntll  the  city  undertakes  to  use  the  funds 
for  a  different  sewer.— Sonthworth  t.  City  of 
<;iasffow  (Mo.)  1168. 


I  1000.  An  objection  that  the  assessed  value 
of  unplatted  ground  in  a  city  was  improperly 
included  in  an  abstract  of  the  assessed  properb^ 
in  proceedings  to  increase  the  dty's  indebted- 
ness would  not  be  considered,  where  the  assess- 
ed valae  of  sach  unplatted  ground  was  not 
shown.— •Southworth.  t.  City      Glasgow  (Mo.) 


MURDER. 


See  Homidde. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  ({  695-826. 

MUTUAL  BENEFIT  SOCIETIES. 

See  Beneficial  AssociatioDs. 

MUTUAL  COMBAT. 

Instructions  in  prosecutioa  for  homicide,  see 
Homicide.  {  309. 

NAMES. 

Indictment  for  attempt  to  register  under  ftctl- 
tioua  name,  see  Elections,  f  328. 

NATIONAL  BANKS. 

See  Banks  and  BanUzig,  f  261. 

NATIONAL  GUARD. 

See  MUltla. 

NAVIGABLE  WATERS. 

Nonnavlgable  watery  see  Waters  and  Water 
Courses. 

I.  BIOHT8  OF  FUBLIO. 

Floatage  of  logs  and  rafts  In  oounaTigable  wa- 
ters, see  Logs  and  Logging,  |  16. 

S  1.  The  common-law  rule  as  to  what  waters 
are  deemed  navigable  held  to  obtain  in  Ken- 
tucky.—Wilson  V.  Watson  (Ky.)  563. 

in.  RIPARIAN  AND  LITTORAL 
RIOHTS. 

Right  to  jury  trial  in  action  to  determine  ti- 
tle to  accretion,  see  Jury,  {  13. 

8  42.  As  the  common-law  rule  as  to  what 
waters  are  deemed  navlgaUe  obtains  in  Ken- 
tucky, a  grantee  of  land  bounded  on  a  river 
above  the  ebb  and  flow  of  the  tide  is  entitled  to 
all  islands  lying  between  the  mainland  and 
the  center  of  the  thread  of  the  current— Wilson 
V.  WatsoQ  (Ky.)  563. 

8  42.  In  Kentucky,  where  the  mainland  and 
islands  in  a  river  are  separately  surveyed  and 
granted,  neither  grantee  can  claim  beyond  the 
calls  of  his  entry  and  patent— Wilson  T.  Wat- 
son (Ky.)  563. 

NAVIGATION. 

See  Navigable  Waters,  {  1. 

NECESSITY. 

Ways  of  necessity,  see  Easements,  |  1& 

NEGLIGENCE. 

Causing  death,  see  Death,  fii  10-104. 
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By  particular  claaaet  of  peraons. 

See  Carrieis,  H  131-134,  140.  154,  207-821, 
355-382;  Municipal  Corporationa,  IS  763- 
817;  RaUroads,  S9  222,  274r-282,  300-350, 
367-401,  42&-447,  457;  Str«et  Bailroads,  H 
81-lia 

Bailees,  we  Bailment,  I  11. 

Creditors,  as  release  or  sureties,  see  Principal 
and  Surety,  fi  123. 

Electric  light  or  power  compani^,  see  Elec- 
tricity, ll  lft-19.  ^ 

Ebiplorera,  see  Master  and  Servant,  ^  90-100. 

Employes,  liability  for  injuries  to  third  per- 
sons, see  Master  and  Servant,  IS  304-332. 

Fellow  servants,  see  Master  and  Servant,  SI 
163-198. 

Telegraph  or  tetepbone  eompaniea,  see  Tele- 
graphs and  Telepbonea,  |S  37-74. 

Conditio*  or  n»e  of  partieutar  apeetet  of  prop- 
erty, loorfct,  machinery,  or  other  inatru- 
mentalitiea. 

See  Bridges,  SI  42-46;  EzplosiTes,  I  7;  Rail- 


GonveyanceB  and  Other  means  for  transporta- 
tion of  passengers,  see  Carriers,  I  297. 

Streets  and  highways,  see  Municipal  Conwia- 
tions.  II  763-817. 

Tools,  machiaery,  appliances,  and  places  for 
work,  see  Master  and  ServaDt,  SI  101-125. 

Waterwoiics  and  appliancefl^  aee  Watezs  and 
Water  Connei,  |  205. 

Injuriea  to  parOcuIar  tpeetea  of  property. 

Aiiimftla  in  operation  of  railroads,  see  Rail- 
roads, H  4^-447. 

Goods  alupped,  aee  Cairiers,  Sl  lSl-134. 

I.  ACTS  OB  OmUlOKB  oomnTUT- 

VXa  NEOUOElfOE. 

(A)  PeraOBal  Condvot  In  Oemeral. 

I  1.  Negligence  is  a  breach  of  duty  to  exer- 
cise reasonable  care  nnder  the  circnmstnnces. 
—Vaughn  T.  Wm.  j,  Lemp  Brewing  Co.  (Mo. 
App.)  203. 

S  J.  "Negligence"  defined.— Houston  &  T.  C 
R.  Co.  V.  Alexander  CTei.)  119. 

S  4.  There  la  no  want  of  ordinary  care  when 
onder  the  clrcomstancea  the  person  injured,  or 
those  whose  negl^nee  is  impntable  to  him, 
did  or  omitted  nothing  which  an  ordinarily 
careful  and  prudent  person  wonid  not  have 
done  or  omitted.— Trout  T.  Laclede  Gas  Ught 
Co.  (Mo.  App.)  58. 

(B)  D«air«rons     Snfastancea.  M«ehlKerr< 
and  Other  Instrumentalities. 

Blectricity.  aee  Electricity,  S)  16-19. 
EqilosiveB,  see  Explosives,  |  7. 

<C)  ComOltlOB  and  Vtf  of  Land,  Balldlnsa, 
and  Otker  Strnetnres. 

Bridges,  see  Bridges,  IS  42-46. 

Master's  liability  for  acta  or  omissitHia  of  inde- 
pendent contractor  In  general,  see  Master  and 
Servant.  II  315-318. 

Streets  and  highways,  see  Municipal  Corpoia- 
tiona,  SI  763-817. 

QNwlg,  machinery,  appliances,  and  places  for 
work:,  see  Master  and  Servant,  {|  101-125. 

S  32.  One  who  invites  another  on  bis  prem- 
ises is  liable  for  injuries  if  such  premises  are 
dangerous,  and  be  knew  or  could  have  by  rea- 
sonable care  ascertained  the  danger,  'and  the 
licensee  is  guilty  of  contributory  negligence  if 
he  does  not  take  ordinary  precaations  to  avoid 
dan  f;er.— Weather  ford  Machine  &  Foundry  Co, 
T.  Pope  (Tex.  Civ.  App.)  603. 

S  65.  All  the  acceptance  that  is  required  by 
a  proprietor  of  the  work  of  the  contractor  In 


order  to  relieve  the  oimtraetor  of  liabiUtr  for 
Injuries  to  third  persons  after  the  acceptance 
is  a  practical  acceptance  after  the  completion 
of  the  work,  a  formal  acceptance  not  being 
required.— Memphis  Ai^alt  «  Paving  Co.  t. 
Fleming  (Arfc.)  222. 

n.  FBOXnCATE  OAUSE  OF  I1TJ17KT. 

lojniles  to  animals  on  or  near  railroad  tracks, 
see  Railroads,  S  425. 

S  56.  "Proximate  caoBe,"  defined.- Texas  k 
N.  O.  R.  Co.  V.  Murray  (Tex.  Civ.  App.)  49ti. 

S  ^  A  negligent  act  JkeM  not  the  pxosioiate 
cause  of  *  subsequent  Injury.— -Texas  St  X.  O. 
R.  Co.  T.  Hurray  (Tu.  Civ.  App.)  496. 

S  62.  To  fix  a  liability  for  damages  arisins 
from  subsequent  accidents,  it  must  appear  that 
they  are  so  bound  to  the  original  negligence 
complained  of  as  to  make  a  natural  whole,  and 
that  there  was  no  independent  intervening 
cause.— Texas  ft  N.  O.  R.  Co.  v.  Murray  (Tex. 
Civ.  App.)  496. 

m.  0OMTBIB1ITOBT  XTEOUGEHOE. 

Of  owner  of  live  stock  shipped,  aee  Carrieis, 


I  217. 
Of 


passengers,  see  Carriers,  ||  346,  347. 
Of  person  injured  by  defects  or  oliBtructions  in 

bridge,  see  Bridges,  |  44. 
Of  person  injured  by  electrid^,  see  Electricity, 


1  la 

Of 


person  injured  by  operation  of  railroad,  see 
RailKoads,  IS  324-330.  381-383. 
Of  person  injured  on  or  near  street  railroad 

tracks,  see  Street  Railroads,  S  98, 
Of  person  wrongfully  killed^  see  Death.  8  23. 
Of  servants,  see  Master  and  Servant.  SI  230- 
248,  281.  289,  296. 

(A>  Persona  Injnred  la  General. 

Injury  avoidable  notwithstanding  cdhtribotory 
negligence  of  traveler  on  street,  see  Munici- 
pal Corporations,  |  706. 

I  72.  The  right  of  one  to  recover  for  injuries 
received  while  acting  in  an  emergency  in  a 
situation  of  imminent  danger  stated.— Blystoo- 
Spencer  v.  United  Rya.  Co.  of  St.  Lonls  (Mo. 
App.)  1175. 

I  74.  It  is  not  contributory  negligence  for  a 
party  to  expose  bimself  to  risk  in  endeavoriDK 
to  save  the  lives  of  others,  provided  his  con- 
duct is  not  sash  or  reckleas.— Onlt,  C.  &  S. 
F.  Ry.  Co.  V.  Bnx^  (Tex.  Civ.  App.)  9Sl 

I  74.  Where  a  party's  own  negligence  caus)>« 
such  a  condition  that  the  negligence  of  othert 
is  aboBt  to  injure  innocent  third  partieaw  that 

Frson  is  not  guilty  of  contributory  negUKentr 
he  run  risks  to  save  Qie  livea  of  the  Imperil- 
ed tUid  perMKi.— Gulf.  O.  &  a  F.  Ry.  Co.  v. 
Brooks  (Tex,  Civ.  App.)  95. 

I  78.  Even  though  decedent  when  injured  ws* 
suffering  from  organic  troubles  which  would 
have  shortly  caused  her  deatlt,  if  defendautV 
negligence  directly  hastened  her  death,  it 
liaole  in  damages  therefor.— De  Maet  v.  Fidelity 
Storage,  I^cldng  &  Moving  Co.  (Mo.)  732. 

<D)  Comparative  NeKllv«a«c* 

I  98.  The  contributory  negligence  of  deca- 
dent precluding  a  recovery  for  his  death  krl4 
established  by  proof  of  negligence,  howevtr 
slight  forming  a  link  in  the  chain  of  dimi 
causal  events.— NowtMi  T.  Wabash  B.  Co.  (M«. 
App,)  119S. 

IV.  AOnOMS. 

Damages,  inadequate  and  excessive^  aee  Dam- 
ages, S  132. 
Damages,  measure,  Me  Damage*.  S  lOL 
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(A)  Bl«kt  of  Aetlom,  P«rtlea.  Prcllmlmary 
ProceedinKH,  and  Pl«»dliiK«. 

{117.  Cmtribatoiy  negUgeace  1b  a  defense, 
leh  ordtoaHly  must  be  pleaded.-^eweU  t. 
KanHU  at7  Bolt  &  Nut  Go.  <Mo.)  708. 

(B>  Bvldeaee. 

Acti  and  atatementa  accompanying  or  connect- 
ed with  tranaactlon  as  constltotlns  part  of 
rei  gests,  see  Evidence,  ||  123-127. 

i  121.  The  lav  doea  not  preaume  negligence 
—Continental  Goal  Corp.  t.  Hounchell^  Adm'r 
(Ky.)  403. 

f  122.  The  law  docs  not  presnme  contribu- 
tory negligMice. — GontineDtaf  Coat  Corp.  t. 
Hounchell's  Adm'r  (Ky.)  403. 

S  122.  Contribntory  n^Ugence  is  a  defense 
which  ordinarily  must  be  eatabllsfaed  by  the 
defendant  by  a  preponderance  at  the  evidence. — 
-Jewell  T.  Kanaaa  Glty  Bolt  ft  Nut  Oo.  (Mo.) 
703. 

S  134.  Id  an  action  against  a  street  car 
company  for  the  death  of  platDtifTa  child  upon 
the  track,  evidence  held  not  to  show  that  plain- 
tiff was  negligent  In -permitting  the  child  to  go 
upon  the  atreet-*Simon  t.  Metropolitan  St.  Ry. 
Co.  (Mo.)  250. 

S  134.  In  an  action  for  negligence,  plaintiff 
must  Drove  the  acts  of  negligence  allegied,  and 
that  injury  resulted  to  plaiDtiflf  therefrom.— 
Jackson  v.  Old  Dominion  Mining  Co.  (Mo. 
App.)  306. 

S  134.  Negligence  may  be  proved  by  circum- 
stantial evidence.— St.  Louts,  B.  &  M.  Ry.  Co. 
T.  Droddy  (Tex.  (Sv.  App.)  946. 

(O  Trlmlv  JBdvment.  and  Berlew. 

S  136.  Statement  of  when  the  quention  of 
negligence  is  for  the  Jury.— Vanghn  v.  Wm.  J. 
Lemp  Brewing  Co.  (Mo.  App.)  293. 

S  136.  Where  reasonable  men  may  fairly 
differ  as  to  whether  a  decedent  acted  as  an  or- 
dinarily prudent  person  would  have  acted,  the 
issue  is  for  the  jury. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Butts  (Tex.  Civ.  App.)  88. 

I  136.  Whether  a  n^ligent  act  was  the  prox- 
imate cause  of  a  subsequent  Injury  held  for 
the  jury.— Texas  A  N.  O.  B.  Co.  v.  Murray 
^ex.  Giv.  App.)  496. 

I  138.  Instructions  on  defendant  street  car 
company's  Degligence  in  causing  personal  in- 
juries are  not  inconsistent  with  instructions  on 
the  theory  of  the  last  clear  chance  doctrine. — 
Rlyaton-Spencer  v.  United  Rya.  Co.  of  St  Louis 
(Mo.  App^)  tlTS. 

i  139.  The  omission  of  a  word  In  an  In- 
Btmctioo  held  not  reversible  error.— Piaah  v. 
Wabash  Ry.  Co.  (Mo.  App.)  tS7. 

I  180.  The  giving  of  a  charge  not  complete- 
ly defining  negllirence,  held  not  error,  in  view 
of  other  instructions.— St  Louis,  B.  &  M.  By. 
Co.  V.  Droddy  (Tex.  Civ.  App.)  946. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 
Forgery,  see  Forgery. 

NEWLY  DISCOVERED  EVIDENCE. 

Groond  for  new  trial,  aee  Criminal  Law,  |{ 

9^-941. 

Submission  in  appellate  court,  see  Criminal 
liBW,  f  1139. 

NEWSPAPERS. 

Publication  of  application  for  sale  of  property 
of  decedent,  see  Executors  and  Administra- 
tors, I  337. 


Publication  of  lit>e]oua  articles,  see  Libel  and 
Slander. 

Publication  of  process,  see  Process,  |  85. 

f  1.   Rev.  St.  1899,  S  3029  (Ann.  St.  1906, 

fi.  1736),  relating  to  publication  of  notice  of  a 
ocal  option  election,  held  not  to  require  the 
designation  by  the  city  council  of  the  newspa- 
per In  which  the  notice  shall  be  published.— 
L«ieh  r.  McDonald  (Mo.)  1076. 

NEW  TRIAL 

Necessity  of  motion  for  purpose  of  review,  see 
A^al  and  Knot,  K  2a5-8(K>;  Criminal  Law, 

Opening  or  vacating  Judgment,  see  Judgment, 

1  342. 

In  particular  actions  or  proceedingt, 
Crimihal  prosecotions,  see  Criminal  Law,  S| 
917-^ 

Rwimo  of  proceediitffi. 
Decisions  reviewable,  see  Appeal  and  Error,  S 
110. 

In^^tice'a  court,  aee  Justices  of  the  Peace,  I 

Record  for  purpose  of  review,  see  Appeal  and 
Error,  S  502. 

Review  of  discretionary  rulings  on  motion  for, 
see  Criminal  Law,  S  115a 

Review  of  proceedings  on  motioin  involving  dis- 
cretion u  court,  see  Appeal  and  Error,  | 
979. 

L  NATUBE  AND  SOOPB  OF  BEBIEDT. 

S  10.  A  motion  in  arrest  of  judgment  ia  an 
admission  that  there  Is  no  ground  for  new 
trial,  and  if  filed  and  acted  on  first,  there  ia  a 
waiver  of  a  motion  for  new  trial.-^McKee  v. 
Jones  Dry  Goods  Co.  (Mo.  App.)  1191. 

n.  ORonirss. 

(C)  Rnlluva  and  lBstra«tloaa  mt  Trial. 

S  39.  Where  instructions  given  for  the  dif- 
ferent parties  are  inconsistent  the  verdict  for 
the  party  for  whom  the  erroneoua  instruction 
ia  84ven  most  be  set  aaide.— Kelley  v.  United 
Rys.  of  St  Louis  (Mo.  App.)  289. 

S  41.  Where  Instructions  given  for  the  dif- 
ferent parties  are  inconsistent,  the  verdict  fur 
the  party  for  whom  the  erroneous  -  instruction 
is  given  should  not  be  set  aMde,  if  it  appeur» 
from  tiie  proof  that  the  verdict  is  for  the  lifcht 
party.— Kelley  v.  United  Rys.  of  St.  Louis  (Mo. 
App.)  260. 

(F)  Tevdiot  «v  Flndlnra  Contrary  *o  Law 
or  Evideaca. 

§  70.  In  an  action  for  injuries  to  plaintiff  by 
his  team  becoming  frightened  at  defendant's 
automobile,  plaintiff's  evidence  as  to  how  the 
accident  happened  held  not  so  improbable  as 
to  require  vacation  of  a  verdict  based  there- 
on.—HoUenbach  V.  McCord  (Mo.  App.)  1188. 

m.  PBooETOiyoa  to  pbocubb 

NEW  TRIAIi. 

Mandamus  to  compel  making  ot  rulings  on  mo- 
tion, see  Mandamus,  i  42. 

Necessity  and  snfllciency  of  statement  of 
grounds  for  pnrpoae  of  review,  see  Appeal 
and  Enor,  |  802. 

S  119.  Where  a  motion  for  new  trial  is  filed 
more  than  four  days  after  the  judgment,  it  is 
a  nnllity.  and  the  court  by  continuing  it  to  the 
next  term  is  powerless  to  act  on  It.— Jones  v. 
Marble  Head  Lime  Co.  (Mo.  App.)  287. 

i  167.  Plaintiff's  defense  In  a  legal  action 
held  purely  technical,  and  not  to  authorize  a* 
court  of  equity  to  grant  a  new  trial  because 
plaintiff  was  prevented  from  perfecting  its  ap- 
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peal  b7  nnavoidaUe  casualty.— Misaooii  &  N. 
A.  R.  Co.  T.  KiUebrew  (Ark.)  454. 

NIGHT. 

Burglary  In  nighttime  Me  Burglarr,  |  A. 

NON  COMPOS  MENTIS. 

See  Insane  PersoiiB. 

NONRESIDENCE. 

AfFectias'  limitation  of  actions,  see  Limitation 

of  Actions,  5  87. 
TJabliity  of  agent  of  nonresident  fur  Uceue 

tax,  see  Licenses,  I  11. 

NOTES. 

PromisBorr  notes,  see  Bills  and  Notes. 

NOTICE. 

Se«  Process. 

Judicial  notice,  see  Evidence,  {f  5—45. 
I>ublication  in  official  newspapers,  see  News- 
papers. 

At  ttifec.tinff  pariicuUir  elMtes  of  pertont. 
See  Carriers,  i  218;  PartnersUp,  |S  200,  291. 
Insurance  companies,  see  Insnraace,  |  878. 
Funrhasers  of  land,  aee  Vendor  and  Purchaser, 

fi§  230-233. 

Subscribers  for  corporate  stock,  see  Corpora- 
tions, §  89. 

Sureties,  see  Principal  and  Suretj,  I  123. 

Telegraph  companies,  see  Telegtapha  and  Tele- 
phones. S  38. 

As  affecting  particular  rightt,  dutiet,  and  liahU- 
Uiea. 

Compensation  for  improvements  by  occupying 

claimant,  see  Ejecjjnent,  i  142. 
Liability  of  carrier  Tor  injuries  to  live  atock, 

see  Carriers,  S  218. 
Liability  of  insurer  as  affected  by  notice  of 

facts  warranting  avoidance  or  forfeiture  of 

policy,  see  Insurance,  I  378. 
Liability  of  surety,  see  Principal  and  Surety, 

§  123. 

Liability  of  telegraph  company  for  delay  in  de- 
livery of  message,  see  Telegraphs  and  Tele- 
jihones;  S  38. 

Liability  on  subacription  for  corporate  stock, 
see  Corporations',  |  89. 

Rights  and  liabilities  of  bona  fide  purchasers  of 
real  property,  see  Vendor  and  Purchaser,  SS 
2S0-S3. 

Bights,  powers,  and  liabilitiea  after  dissolu- 
tion of  partnership  aa  affected  by  notice  of 
dissolution,  see  Partnership,  {|  290,  291. 

Of  particular  fact*,  acta,  or  proceeding*  not  jvr 

dicial. 

Adverse  claim  of  title,  see  Ejectment,  |  142. 

Gall  on  unpaid  stock  subscription,  see  Corpo- 
rations, S  89. 

Claim  for  injuries  to  live  stock  In  course  of 
tranaportation,  see  Carriem,  S  218. 

Computation  of  time  for  publication  of  notice 
of  local  option  electiou,  see  Time,  S  9. 

Defective  condition  of  bridge,  see  Bridges.  %42. 

Defects  in  title  of  vendor  of  land.  See  Vendor 
and  Purchaser,  ||  239-233. 

Dissolution  of  partnership,  see  Partnership,  8S 
290.  291. 

Election  to  increase  municipal  indebtedness,  see 

Municipal  Corporations,  J  867. 
Local  option  election,  sec  IntozIcatiDg  Liquors, 

S  33. 

Bepudiatian  of  nnanthorized  contract  with 
agent,  see  Princijial  and  Agent,  i  152. 

Termination  of  contract  between  telephone  com- 
pnnies,  see  Telegraphs  and  Telephones,  |  16. 


Time  for  ptamtnt  of  dues  of  memben  mu- 
tual benefit  insorance  aaaociationst  see  In- 
snrance,  i  751. 

To  surety,  of  default  of  prbidpal,  see  Principal 
and  Surety,  {  128. 

Of  particular  judicial  preceding*. 

Appeal,  see  Criminal  Law,  f  1081. 

Appointment  of  assignee  for  benefit  of  eredi- 
tora,  see  Assignments  for  Benefit  of  Credi- 
tors, I  213. 

For  removal  of  assignee  for  creditors,  see  As- 
signments for  Benefit  of  Credlton,  |  212. 
^king  of  deposition,  see  Depositions,  i  50. 

NUISANCE, 
n.  PUBLIC  mnsAMOBS. 

Obstniction  or  encroachment  on  street,  see  Mu- 
nicipal Corpmttions,  |  690. 

Offenses  constltutiDg  nuissnces,  see  IMsordeily 
Hoose. 

NUNC  PRO  TUNC. 

Entry  In  conrt  records  in  general,  sea  Courts, 

5  114.  • 
Entry  of  judgment,  see  Judgment,  I  273. 
Ealing  resolution  in  proceedings  for  alteration 

of  school  district,  see  Schools  and  School 

Districts,  I  37. 

OATH. 

False  swearing,  see  Perjury. 

OBITER  DICTA. 

See  Gonrts,  |  92. 

OBJECTIONS. 

In  judicial  proceedingt. 
Necessity  and  sufliciency  for  purpose  of  ivview 
in  civil  actions,  see  Appeal  and  Error,  il 
193-238. 

Xeceaaity  and  sulBciency  for  pnrnoae  of  review 

in  criminal  prosecutions,  see  Criminal  Law. 

SS  I037-104.T 
Necessity  that  objections  appear  of  recotd  on 

appeal,  see  Appeal  end  Error.  %  499. 
To  evidence  at  trial,  see  Criminal  Ijaw.  {  690. 
To  indictment  or  information,  see  Indtctment 

and  Information,  11  1.S.^14T. 
To  instructions,  see  Trial,  I  278L 
To  jurors,  see  Jury.  §8  105-127. 
To  parties,  see  Parties.  S  90. 
To  pleadings,  see  Pleading,  H  40^-434. 


OBLIGATION  OF  CONTRACTS. 

Constitutional  L«w, 


Laws  impairing, 
121-161. 


see 


OBSCENITY. 


I  10.  One  charged  with  delivering  an  obscene 
picture  to  a  female  about  15  yea  re  of  ace  may 
not  show  in  justification  that  Ae  had  previously 
received  other  lewd  pictares.— HoIOMnb  v. 
State  (Tex.  Cc  App.)  362. 

OBSTRUCTING  JUSTICE 

Assault  on  officer,  see  Assault  and  Battarr, 

54,92. 

OBSTRUCTIONS. 

Of  street,  see  Municipal  Corporations,  ii  69t\ 
763-817.  K«  — .  n 

OCCUPANCY. 

Admissibility  of  evidence  of  character  of  ocra- 

Eancy  in  prosecution  for  keeping  disorderij 
ouae,  see  Disorderly  Hotwe,  f  1& 
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By  pDTcIwKr  of  ichool  lands,  see  Public  Lands, 
I  17a 

Of  paUic  land,  see  Pablic  lAnds.  H  173, 17& 

OCCUPATION. 

Ucense  tax  <m  insoranoB  ennpanies,  see  Insur* 
ance.  I  7. 

License  tax  on  oocnpations  in  general,  see  Li- 
censes, SI  6-11. 

SnbjectB  and  titles  of  acts  relating  to  occupa- 
tions and  employnwnts,  see  Statutes,  |  U-i. 

OFFENSES. 

See  Criminal  Law. 

OFFER. 

Of  proof,  see  Criminal  Law,  |  670. 
Proposals  for  contract,  see  Oontracts.  H  16, 

23;  Sales,  |  23;  Vendor  and  Pnichaser,  | 

1& 

OFFICE  JUDGMENT. 

See  Jwtoment*  H  139-167. 

OFFICERS. 

Assault  on  officer,  see  Assault  and  Battery,  U 
54  92. 

Competency  of  official  certificates  as  evidence, 

see  Eridence,  f  334. 
Competency  of  official  records  as  evidence,  see 

Erldence,  I  333. 
CoTDpeteocy  of  transcripts  or  certified  copies  of 

official  records  as  evidence,  see  Kvidence,  { 

341. 

Injnoetion  inToIrlng  officers  or  official  acts,  see 

Injunction,  |  85. 
Mandamus  to  public  officers  in  general,  see 

Mandamus,  ii  77-117. 
Mandamus  to  try  title  to  office,  see  Mandamus, 

I  77. 

Presumptions  as  to  official-  proceedings  and 

acts,  see  Evidence,  |  83. 
Regulation  and  conduct  of  elections  In  general, 

see  EHectlons. 

Particular  clat9e$  of  oficert. 
See  District  and  Prosecntlng  Attorneys;  Judg- 
es; Justices  of  the  Peace;  Sheriffs  and  Con- 
stables. 

Assignees  or  trustees  for  benefit  of  creditors, 
see  Assignments  for  Benefit  of  Creditors,  Sg 
212.  213,  218-275. 
Attorneys,  see  Attorney  and  Client, 
Bank  officers,  see  Banks  and  Banking,  S8  100, 
110. 

Corporate  officers  in  general,  see  Corporations, 
§  303. 

^Municipal  officers,  see  Moniidpal  Corporations, 

»  15S-168, 
Of  insurance  company,  see  Insurance,  %  69S. 
Ueferees,  see  Reference,  f  47. 
Trustees,  See  Trusts. 

Trustees  in  banlcruptcy,  see  Banltruptcy,  |  141. 

I.  AnomniEivT.  quautioatiow, 

AND  TENURE. 

Of  assignees  or  trustees  for  benefit  of  creditors, 
see  Assignments  for  Benefit  of  Creditors,  SS 
212,  213. 

Of  municipal  officers,  see  Municipal  Corpora- 

Uons,  SS  155-16S. 
Regalntion  and  conduct  of  elections  in  general, 

sec  Elections. 

m.  BIGHTS.  POWERS.  DUTISa,  AMD 
UABILITIEB. 

Compensation  of  commissioned  officers  of  mili- 
tia, see  Militia,  §  11. 

Of  mnnictpiil  officers,  see  Municipal  Corpora- 
tions, 8  ltl8. 


Of  sheriffs  or  conitable&  wfShoTiffs  and  Con- 
stables, H  128-188. 

XV.  UCABILXTXES  OH  OFFIOIAXi 
BONDS. 

Appellate  joriadletion  of  action  on  official  bond 
as  dependent  on  amount  in  controTersy,  nee 
Coorta,  i  23L 

OPEN  ACCOUNTS. 

See  AcGonnt,  Action  on. 

OPENING. 

Judgment,  see  Judgment,  |S  13&-167,  342. 

OPINION  EVIDENCE 

See  Criminal  Law.  H  451-468;  Evidence,  H 

471-574. 

ORAL  AGREEMENTS. 

See  Frauds,  Statute  of. 

Limitation  of  actions  on  oral  contracts,  see 
Limitation  of  ActkmiL  |  2& 

Specific  performance  o£  see  Specific  Perform- 
ance, I  38.  ^  ^ 

ORDER  OF  PROOF. 

At  trial,  see  Criminal  Law,  S  689. 

ORDERS. 

Of  master, -see  Master  and  Servant,  S  243. 
Power  of  cleric  to  make  order  <^  pablication 

in  proceedingB  to  enforce  lien  foe  taxes,  see 

Taxation,  {  642. 

Ordcrg  for  payment  of  money. 

See  Bills  and  N'otes. 
Forgery,  sec  Forgery. 

Orderi  of  court. 
See  Motions,  S  59. 

Reriuisites  and  sufflcieDcy  to  authorize  execu- 
tion, see  Execution,  {  8. 

Review  of  appealabie  orders,  see  Appeal  and 
Krror;  CnmiQal  Law,  SI  1118-118U. 

ORDINANCES. 

Municipal  ordinsnces,  see  Municipal  Corpora- 
tions. j|i  111.  112,  304,  362,  592-644. 

Municipal  ordinances  relating  to  taking  of 
census,  see  Census,  |  9. 

Municipal  ordinances,  restraining  enactment  or 
enforcement,  see  Injunction,  {  85. 

ORES. 

See  Mines  and  Minerals. 

ORGANIC  LAW. 

See  Constitutional  Law. 

ORGANIZATION. 

Of  corporations  in  general,  see  Corporations, 
f  18. 

ORPHANS'  COURTS. 

See  Courts.  |  202. 

OWNERSHIP. 

Of  property  or  rl^ts  as  affecting  right  of  gar- 
nishment, see  Garnishment,  i  56. 
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-  PAIS. 

Eatoppel  In  pain,  see  Estoppel,  |  68. 

PANEL. 

Challenge  to  jury  panel,  see  Ju^,  1  110. 
Special  jniy  ptanel,  see  Juiy,  |  70. 

PAPERS. 

See  Newspapers. 
Papers  accom 
•unujce,  I  l: 


Id tn ranee  poller,  In- 


PARAGRAPHS. 

In  pleading,  see  Pleading,  S  5l2. 

PARAPHERNAL  PROPERTY. 

See  Husband  and  Wife,  U  262-27p. 

PARDON. 

Indeterminate  sentence  law  as  InTasi<m  of 
^vlnce  of  court,  see  Constitutional  Law,  S 

PARENT  AND  CHILD. 

See  Gaardian  and  Ward;  Infanta. 

PARKS. 

Condemnation  of  land  for  parks,  see  Eminent 
DomalOi  1  5S. 

PAROL  AGREEMENTS. 

Sec  Frauds,  Statute  of. 

Limitation  of  actions  on  oral  contracts,  lee 
Limitation  of  Actionn,  S  28. 

Specific  performance  of,  see  Specific  Perform- 
ance, i  38. 

PAROLE. 

Indeterminate  sentence  law  as   invaBlon  of 

grovince  of  court,  see  Constitutional  Law,  1 
2. 

Of  prisoners,  see  Prisons,  {  15. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Bridence,  iS  423-405. 

PARTIAL  INVALIDITY. 

Of  statute,  effect,  see  Statutes,  i  64^ 

PARTIAL  SUSPENSION, 

Of  statute,  see  Statutes,  fi  171. 

PARTIES. 

Domicile  or  renidence  as  determining  venae, 

see  Venue,  6  22. 

Heirs  of  deceased  assitmee  for  creditors  as  par- 
ties to  suit  l<y  successor  concerning  trust 
property,  see  Asaignments  for  Benefit  of 
Creditors,  8  276. 

Interpleading,  see  Interpleader. 

Rights  and  liabilities  as  to  costs,  see  Costs. 

In  particular  actions  or  proceedinga. 
By  bank  cashier  to  recover  possession  of  prop- 
erty, see  Banks  and  Banking,  S  110. 
Criminal  prosecutions,  see  Criminal  Law,  t  50. 

Judgment  and  relief  at  to  pariieg  and  parties 
affected  by  judgments  or  proccvdingn  thereon. 

Amendment  of  judgment  as  to  parties,  see 
Judgment  |  310. 

Married  women,  see  Husband  and  Wife,  |  230. 


Parties  to  judgment  on  trial  of  issues,  see  Jndg- 

ment,  S  244. 
Persons  concluded  by  judgment  tn  general,  aee 

Judgment,  {{  665-708. 
Persons  who  may  take  adrantage  of  bar  of 

judgment,  see  Judgment,  {  627. 

Review  a*  to  ^orfiea,  and  parties-  to  proeeedimga 

w  appellate  courts. 
Fardes  to  appeal  or  writ  of  error,  see  Appeal 
and  Error,  {  327. 

To  etmveyances,  contract*,  or  other  tratteaetiome. 

See  Contracts,  i  184. 

lU.  KEW  PABTIES  AHD  OHANOE  OF 
PASTIES. 

Interpleading,  see  Inteipleader. 

ZV.  DESIGNATION  AND  DESOBIP- 

TION. 

In  Tercet,  see  Trial,  S  327. 

V.  DBVBOTS.  OBJEOTIOlWt,  AVD 
AMENDMENT. 

S  96.  A  defendant  held  to  waive  his  objec- 
tion to  the  action  of  the  court  allowing  a  new 
party  plaintiff,  and  the  filing  by  him  of  an 
amended  complaint  setting  up  a  new  cause  of 
action.— Oreer  t.  Tangban  (AA.)  466L 

PARTITION. 

n.  ACTIONS  FOB  FABTXTIOK. 

<B)  ProoeedlMss  aad  R«]le& 

i  S5.  A  petition  in  partition,  failing  to  show 
what  had  become  of  the  interest  of  tea  heir 
alleged  to  have  died,  held  Insufficient  to  sustain 

a  decree.— Melde  t.  Melde  (Tex.  CSv.  App.)  9S0, 

I  63.  Under  Rev.  St.  1896.  art.  2221.  a  re- 
lease executed  by  a  husband  as  community  ad- 
ministrator of  the  estate  of  his  wife,  offered  as 
proof  of  the  death  of  the  wife  In  a  iiartition 
suit,  held  to  show  that  the  wife  died  ieavinr  a 
surviving  child  or  children. — Melde  v.  Melde 
(Tex.  Civ.  App.)  080. 

I  78.  The  court  in  a  suit  for  partition  held 
authorised  to  order  a  sale  of  the  proper^.— 
Bowen  v.  Hart  Land  ft  Improvement  Co.  (Tex. 

Civ.  App.)  835. 

PARTNERSHIP. 

See  Associations. 

I.  THE  RELATION. 

<A)  Creatlom  mmA  Be«ulBtte«. 

8  12.  An  agreement  to  share  profits  and  loss* 
es  of  a  business  held  to  create  a  "partneisbip." 
—Bowman  &  Cockrel  v.  Ed  Bluton  ft  Co. 
(Ky.)  1041. 

I  20.  Parties  held  partners  in  a  business  so 
that  one  of  them,  who  used  his  position  to  take 
advantage  of  the  other,  was  liable  therefcw.— 
Armstrong  v.  Slmms  CI^BZ.  Civ,  App.)  SOOl 

m.  MPTUAX  BIOHTB.  DPT1B«,  AMD- 
lilABIUTXES  OF  PARTNBBS. 
(A)  nwm  FnparCy  B«alm«M. 

Mandsmna  to  control  discretion  of  conrt  In  en- 
forcing right  to  inspect  partnership  bookK, 
see  Mandamus,  |  40. 

f  80.  A  partner  held  entitled  to  the  absolote 
right  to  inspect  books  disclosing  firm  transac- 
tions, wliicb  the  court  will  enforce  by  any 
reasonable  method.— Rush  t.  Browning  (Tex.) 

763.  V  , 

I  80.  A  partner  held  to  possess  an  abaolote 

right  to  inspect  account  books  of  die  firm  kept 
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bj  a  bank  ot  which  the  copartner  la  prest- 
•dent.— Rash  v.  Browning  C^ex.)  763. 

(B)  iMdlTldaKl  Transaotloso. 

{  96.  The  rule  that  the  members  o£  a  jSrm 
«we  to  each  other  the  moat  scrupulous  good 
faith  held  to  apply  to  all  claBses  of  partoer- 
^j>.— Armstrong  t.  Simms  (Tex.  Civ,  App.) 

I  98.  Where  one,  ignorant  of  thfr  oil  basi- 
nesa,  tnuted  In  the  superior  Imowledge  of  an- 
other, the  latter  held  liable  for  debaoding  the 
former.— Armatxong  t.  Simnia  (Tex.  Civ.  App.) 
SOO. 

BBTIBEIEENT  AKO  APlCMttOlf 

or  FABTirau. 

i  237.  A  new  partnership  ia  not  liable  for 
the  debts  of  the  old  one.— Waltwi-WilBon-Rodes 
Co.  V.  McKitrick  (Ky.)  1046. 

TU,  DI8SOI.UnON.  SSTIXEMElfT. 
Ain>  AGCOUNTZNO. 

(A)  Canae*  ot  Dlasolntlon. 

I  259^.  A  partuership  af  will  may  be  dis- 
■olved  at  any  time  by  notice  from  one  iiartner 
to  the  othera.— Bowman  ft  Cockrel  t.  Ed  Bian- 
ton  A  Oo.  (Ky.)  1011. 

(B)  RIshta,  Pawera,  aad  UabUlties  after 
Dlaaolation. 

I  290.  A  sale  by  a  former  partner  held  to 
bind  the  partnersbin.— Bowman  &  Cockrel  v. 
Bd  Blanton  ft  Co.  (Ky.)  1041. 

§  290.  Eridence  of  notice  of  dissolution  of  a 
partnership  held  sufficient.— Bowman  &  Cockrel 
T.  Ed  Blanton  &  Co.  (Ky.)  1041. 

i291.  On  dieaolution  of  a  partnership  at 
1,  the  act  of  a  partner  had  to  be  obliga- 
tory on  the  other  partnera  until  notice  of  such 
diaaolution.— Bowman  ft  Cockrel  t.  Ed  Blanton 
A  Co.  (Ky.)  1011. 

<D)  Aellona  tar  DI«Bol«tlon  and  Aeaonmt- 
ina* 

Finality  of  judgment  as  to  all  partlea  aa  af- 
fecting right  to  appeal,  see  Appeal  and  Er- 
ror, S  79. 

PART  PERFORMANCE. 

Of  contracta  within  statute  of  frauds,  aee 
Fraada,  Statute  of,  |  133. 

PASSENGERS. 

Sea  Carriera,  Ifi  247-382. 

PASSION. 

Sudden  passion  or  heat  of  passion  afi  element 
of  manslaughter,  aee  Homicide,  |  271. 


PASSWAYS. 

See  BBsements. 

PATENT  AMBIGUITY. 

Parol  eridence  to  explain,  see  Evidence,  |  ^1. 

PATENTS. 

Description  of  Iwundaries,  see  Boundaries,  f  S. 

Z.  TITKE,  OOKVETANGEB,  AHD  CON- 
TRACTS. 

(O  Llcenve*  and  Coatraets. 

Adverae  Judgment  in  action  on  note  for  price 
of  patented  article  as  bar  to  action  on  con- 
tract of  aale.  see  Judgment,  {  585. 

Application  of  general  statute  of  limitation.^, 
aee  limitation  of  Actions.  {  28. 


I  212:  Under  Bev.  St.  XJ.  S.  I  48S4  (U.  S. 
Com{i.  St.  1001,  p.  3381),  a  lessee  of  a  patented 
machine  |who  holds  merely  under  a  void  lease 
from  the  patentee  held  not  entitled  to  use  the 
machine.— United  Shoe  Machinery  Cb.  t.  Ram- 
lose  (Mo.)  1133. 

PAYMENT. 

See  Tender. 

By  principal  as  discharge  of  surety,  see  Prin- 
cipal and  Surety,  {  112. 

Recovery  tor  money  paid  for  the  use  or  benefit 
of  anotlter,  aee  Money  Paid. 

Subrogation  on  payment,  see  Subrcwation. 

To  protect  faTored  creditors,  see  Aaalgnmenta 
for  Benefit  of  Creditors,  |  12. 

Of  purtieulcr  cUuteg  of  ohUffationt  or  UabiHUea, 
Checks,  see  Banks  and  Banking,  {  138. 
Debt  of  county  judge  to  county,  see  Counties, 
It  110. 

Insurance  premiums  or  dues,  see  Insurance,  IS 

3.')O-370.  751. 
Purchane  money  on  Rale  of  land,  aee  Vendor 

and  Purchaser,  §  176, 
Taxes,  see  Taxation,  §{  52S-543. 

I.  REQUISITES  AMD  SUFFIOIENOT. 

Payment  of  debt  of  county  judge  by  entry  of 
credit,  see  Counties,  |  110. 

$  17.  That  defendant  gave  his  note  for  one 
of  the  items  sued  for  held  not  to  render  evi- 
dence of  value  of  the  item  inadmissible,  in 
the  alwence  of  evidence  of  the  note  being  nego- 
tiable or  having  been  paid.— Snull  t.  Bush  (Tex. 
Civ.  App.)  8^. 

V.  RECOVBRT  OF  PATMENTS. 

Payments  for  land  sold,  see  Vendor  and  Pur- 
chaser, S  341. 

Payments  made  by  plaintiff  to  a  third  person 
for  the  use  of  defendant  aee  Money  Paid. 

Payments  of  tazea,  see  Taxation,  {  S43. 

PECUNIARY  CONDITION. 

Of  transfertw  at  property,  fraud  as  to  credi- 
tora,  see  Fnudulent  Conveyances,  |}  61,  287. 

PENALTIES. 

Conatructioo  and  operation  of  penal  statutea  In 

^neral,  see  Statutes,  |  241. 
Distinction   between  liquidated  damages  and 

penalties,  see  Damages,  ||  78,  79. 
For  delay  in  payment  of  wagea,  see  Master 

and  Servant,  |  83. 
For  frivolous  appeal  or  delay,  see  Costs, '|| 

200-262. 

PENDENCY  OF  ACTION. 

Another  action  pending  as  ground  for  abate- 
ment, see  Abatement  and  Reviral,  {  4, 


PENITENTIARIES. 


See  Prisons. 

PERFORMANCE. 

Parol  or  extrinsic  evidence  to  show  perform- 
ance of  obligation,  see  Evidence,  }  465. 

Time  of  performance  of  contracts  aa  affecting 
application  of  statute  of  frauds,  see  Frauds, 

Statute  of,  IS  49-53. 

Of  particular  daitet  of  duttea  or  obligation$. 
Conditions  of  delivery  of  deed,  see  Escrows,  10. 
Contract  in  general,  see  Contracts,  H  2(8- 

318. 

Contract  of  sale,  see  Vendor  and  Purchaser,  |i 
148-176;  Sales,  i  164. 
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Contract  within  statute  of  frauds.  Me  Frauds, 
.Statute  of,  {  183. 

Contract  with  muDipipal  corporation,  8e«  Mu- 
nicipal Corporations,  J  801 

Berrices  by  tHvlcer,  see  Brokers,  |  S7> 

PERJURY. 
IX.  PBonoimoK  ahd  FumaHiusiiT. 

J:  87.  On  a  trial  for  perjury,  an  Instruction 
i  snfflcieDt— Orem  t.  State  <Tex.  Or.  App.) 
806. 


PERPETUATION  OF  TESTIMONY. 

See  Depositions. 

PERSONAL  INJURIES. 

Caaeintr  death,  aee  Death,  11  10-104. 
Risks  and  causes  of  loss  within  accident  in- 
surance policy,  see  InsnraQce,  fS  455-407. 

Partieular  eautet  or  m««M  of  infurp. 

See  Assault  and  Battery;  Electricitr,  U  16- 

18;  E^loaiTes,  {  7. 
Acts  or  omlaBiaas  of  jcanler,  see  Caxrien,  H 

2»7-S21. 

Acts  or  omissions  of  municipality  in  general, 

see  Municipal  Corporations,  f|  763-817. 
Defects  or  obstructions  in  bridges,  see  Brids- 

es,  H  42-46. 
Defects  or  obstructions  in  streets,  see  Mnalei- 

pal  Corporations,  Sf  763-817. 
Negligence  in  general,  see  N^ligence. 
Operation  of  railroads,  see  Railroads,  IS  274- 

WZ,  dOOSGO,  857-401. 
Operation  of  street  railroads,  see  Street  Rail- 

loads,  H  81-lia 

PurHcuUu-  «fatset  of  penon*  infurti. 

BmployCs,  see  Master  and  Servant,  ||  90-100. 
Passengers,  see  Carriers,  »  297-321.  346,  347. 
TraTelers  on  streets,  see  Municipal  Corpora- 
tions, II  768-817. 

Remedie*. 

See  Damages. 

Evidence  admissible  as  part  of  rest  gests,  see 
Eridence,  H  123-127. 

PERSONAL  JUDGMENT. 

In  mit  on  special  tax  sale,  see  Monieipal  Cor- 
porations, I  586. 

PERSONAL  PROPERTY. 

Annexation  to  real  property,  see  Fixtures. 
Estate  by  entiretr  in  personal  property,  see 

Husband  and  Wife,  i  14. 
Gift,  see  Gifts. 

Mortgage,  see  Chattel  Mortgages. 

OflTensea  luTolTing  or  affecting,  see  Embenle- 

ment;  Felfte  Pretenses. 
Pledge,  see  Pledges. 

Remedies  involving  or  affecting,  see  Replevin. 
Sales,  see  Sales. 
Taxation  of,  see  Taxation. 

PERSONAL  REPRESENTATIVES. 

See  Executors  and  Administratom 

PERSONS. 

Constitutional  guaranty  of  personal,  civil,  and 
^lUical  rights,  see  Constitutional  haw,  §{ 

Offenses  against  the  person,  see  Homicide; 
Kapp;  ftednction,  |  34. 


PETITION. 

In  judicial  proctedinft. 

See  Pleading. 

For  alteration  of  school  district,  see  Sdiools 

and  School  Districts,  H  37,  40. 
Sale  of  property  of  decedent,  see  Execntws  and 

Administrators,  |  836. 
To  enjoin  execution  on  replevin  bwd,  see  Exe- 

caUon,  I  172. 

l»  pfooeerfings  not  jMiteM. 
Remoral  of  connty  seat;  aee  ConntieB,  i  34. 


PETIT  JURY. 


See  Jory. 


PHYSICIANS  AND  SURGEONS. 

Appellate  jurisdiction  in  proBecutl<Hi  for  piae- 
tfcing  without  authority,  see  Criminal  Law, 
S  lOia  ^  , 

Expert  testimony,  see  Evidence,  I  544. 

Liability  of  employer  for  malpractice,  see  Mas* 
ter  and  Servajit,  fi  92. 

Kecessity  of  showing  registration  of  phyaidan 
tasning  prescription  for  aaia  f»f  liniioia,  see 
Intoxicating  Liquors,  {  166. 

Sale  of  intoxicating  liquors  on  phyddaa'a 
acriptlon,  see  Intoxicating  liquors,  |  10& 

I  2.  A  i^ysician  duly  registered  under  Art 
April  28.  1V77  (Laws  1877,  p.  M4  a 

"physician  now  registered"  wiuiin  Laws  1901. 
p.  IMS,  I  5  (Ann.  St.  1900.  |  8018—5)  notwitb- 
standingLaws  1883,  p.  IIS.— Siata  t.  Canon 
(Mo.)  i^. 

PIPE  LINES. 

For  conveyance  of  water,  see  Waters  and  Wa- 
ter Courses,  H  lM-206. 

PLACE. 

For  work,  duties  and  liabilities  of  master  as 
to  servants,  see  Master  and  Servant,  f|  101- 
125. 

Of  sale  by  carrier  for  freiglit  cfaarges^  aee  Car^ 

riers,  I  197. 
Of  trial,  see  Venue. 

PLEA. 

In  criminal  proaecatians,  see  Criminal  Lav,  | 

295. 

PLEADING. 

Applicability  of  instructions  to  pteadlBff  and 

iasues,  see  Trial,  I  251. 
Indictment  or  criminal  information  or  eun* 

plaint^  see  Indictment  and  Information. 

Attegatton*  as  to  parttatlar  /octe,  ool^  or  traM> 

actiona. 

See  Deeds,  S  190;  Rape.  }  66. 
Damages,  see  Damages,  |J  144-100. 
Former  adjudication,  see  Judgment,  {  948. 
Improvements  in  ejectment,  see  Ejectment.  | 

140. 

Jud^^nt  as  atoppel  or  defense,  sec  Jodcuent. 

Lofls  of  or  injtUT  to  goods  in  course  of  tiaos- 

portatlon,  see  Carriers.  |  131. 
Res  judicata,  see  Judgment,  I  948. 
Statute  of  frauds,  see  Frauds  Statute  of,  i 

152. 

Statute  of  limitations,  see  Limitation  of  Ac- 

tioDH.  §  102. 
Transfer  and  ownership  of  bill  or  note,  sr« 

Bills  and  Xote^  I  467. 
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In  acUona  b|r  or  againtt  particular  cUutcs  of 
pertont. 

See  Brokers.  S  82;  Garrien,  l|  131,  315;  Coi^ 
pmtioos,  I  672 ;  Ma>l«r  um  Serrut,  f  2Gft ; 
Bailioads,  f  |  SU,  340. 

Foreign  corporations,  see  CorporatioiiB,  i  672. 

loBurajice  companies,  see  Insurance,  |  612. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  |  6o, 

J»  particular  actiont  or  proeeedingt. 

See  Garnishment,  |  14S;  Partition,  $  65;  Tres- 
pass, {  40;  Tfeapass  to  Try  Title,  9  34. 

For  breach  of  contract  in  general,  see  Con- 
tracts, in  382-342. 

For  breach  of  contract  for  renting  on  shares, 
see  Landlord  and  Tenant,  S 

For  breach  of  marriage  promise,  see  Breach  of 
Marriage  Promise,  |  18. 

For  causing  death,  see  Death,  |  47. 

For  compensation  of  broker,  see  Brokers,  |  62. 

For  divorce,  see  Divorce,  f  93, 

For  equitable  relld  against  judgment,  see  Judg- 
ment, jl  460. 

For  injuries  at  railroad  crossings,  see  Bail- 
roads.  S$  344,  345. 

For  injuries  from  defects  in  bridge,  see  Bridg- 
es, $  46. 

For  injuries,  from  negligence,  see  Negligence, 
i  117. 

For  injuries  from  negligence  or  default  Id  trans- 
mission or  delivery  at  telegraph  or  telephone 
message,  see  Telegrapbs  and  telephones,  1 
05. 

For  injuries  to  passengers,  see  Carriers,  i  315. 
For  injuries  to  servants,  see  Master  and  Serv- 
ant. I  264. 

For  libel  or  slander,  see  Libel  and  Slander,  H 

97-100. 

For  loss  of  or  injury  to  goods  in  course  of 

transportation,  see  Carriers,  S  131. 
For  rape,  see  Rape,  |  66. 
For  wrongful  attachment,  see  Attadiment,  | 

373. 

On.  account,  see  Account.  Action  on,  |  6. 
On  bills  or  notes,  see  Bills  and  Notes,  S|  463- 
467. 

On  Insurance  policies,  see  Insurance,  $  642. 

rieas  in  criminal  prosecutions,  see  Criminal 
Law,  I  295. 

To  enforce  specific  performance,  see  Specific 
Performance.  |  114. 

To  enjoin  execution  on  replevin  bond,  see  Ex- 
ecution, i  172. 

To  foreclose  judgment  lien,  see  Judgment,  | 
801. 

Review  of  deoitioiu  and  pleading  in  oppeRat* 
eourtM. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  fi  919. 
Becord  for  purpose  of  review,  see  Appeal  and 

Error.  {  5ia 
Review  of  decisions  as  dependent  on  motion 

for  new  trial  in  lower  court,  see  Appeal  and 

Error.  I  285. 
Review  of  decisions  as  dependent  on  t»%jndicial 

nature  of  error,  see  Appeal  and  Error,  Si 

1040-1042.  ' 
Review  of  decisions  as  dependent  on  presenta- 
tion of  qnestion'  in  lower  court,  seb  Appeal 

and  Ii>n>r,  |  193. 
Review  of  decisions  involving  discreti<Hi  of 

court,  see  Appeal  and  Error,  |  059;. 

X.  FOBK  AHD  jMJJflATIOOT  XH 
OBITEBAL. 

S  84.  Allegations  of  the  amended  petition  of 
damages  sustained  by  being  refused  a  passa^- 
way  over  the  land  of  the  grantee  of  plaintiff's 
grantor,  whereby  plaintiff  was  put  to  expense 
to  seCTire  a  passway  to  the  public  road  over 
other  land,  did  not  charge  plalntifTB  grantor 
vlth  liability,  but  would  only  charge  the  latter's 
grantee  of  his  remaining  land.— Harris  v.  Caper- 
ton  (Ky.)  157. 


S  36.  Admission  in  original  answer  referring 
to  original  petition  held  not  to  authorize  judg- 
ment foreclosing  vendor's  lieu,  where  original 
petition  was  not  offered  in  evidence.— Dani^  t. 
Stewart  (Tex.  dv.  App.)  967. 

I  36.  Admlssitm  in  original  answer  referring 
to  original  itetition  held  to  authorise  jud^ent 
foreclosing  vendor's  lien,  where  the  original 
and  amended  petition  were  the  same  in  the  mat- 
ter referred  to.— Daniels  v.  Stewart  (Tex.  Civ. 
App.)  967. 

H.  PEOLABATIOW.  OOMPIAllfT,  PE- 
TITION. OSL  STATEKiarT. 

Joinder  of  causes  of  action,  see  Action,  |  45. 
Review  of  decision^  see  Appeal  and  Error,  k 

193.  '  ftr^ 

S^le  and  entire  cause  of  action,  see  Action,  I 

In  particular  actiont  or  proceedings. , 
See  Partition.  |  55;  Trespass,  S  40. 
For  breach  of  contract,  see  Contracts,  f|  832- 
834. 

For  causing  death,  see  Death.  I  47. 

For  injuries  from  defects  In  bridge,  see  Bridg- 
es, i  46. 

For  rape,  see  Rape,  |  66. 

On  account,  see  Account,  Actiob  on,  |  6. 

On  bills  or  notes,  see  Bills  and  Notes,  11  403- 
467. 

On  insurance  policies,  see  Insurance,  i  643. 

To  enforce  specific  performance,  see  Si>ecific 
Performance,  |  114, 

To  enjoin  execution  on  replevin  bond,  see  Ex- 
ecution, I  172. 

I  Civ.  Code  Prac.  S  113,  aubsec.  3.  held 
not  to  require  a  separate  statement  of  different 
causes  of  action,  or  different  elements  of  dam- 
age in  different  paragraphs.— Bartram  t.  Ohio 
&  B.  S.  B.  Co.  (Ky.)  ISg. 

64.  ^'Duplicity"  defined.— Scott  v.  Taylor 
[oj  1140. 

m.  PLEA  OB  AHMWEB,  OBO«»-OOM- 

TCiAINT,  AED  AFFIDAVIT 
  or  OSFEHBB. 

Operation  and  effect  as  appearance,  see  Ap- 
pearance, S  9. 
Pfea^^g  res  Judicata  as  defense,  see  Judgment,. 

In  particular  actions  or  proceedingt. 

See  Oamishment,  |  148. 
For  breach  of  contract,  see  Contracts,  §  342. 
For  injuries  from  negligente,  see  Negligence,  |- 
IIT. 

XV.  BEPUOATIOK  OB  BEPI.T  AED 
SUBSEQUEET  PIJSAIIIEaB. 

In  avoidance  of  defense  of  statute  of  limita- 
tions, see  Limitation  of  Actions,  |  192. 

S  165.  In  attacking  the  validity  of  a  revived 
jud^ent  in  favor  of  an  estate,  a  certain  allega- 
tion in  the  answer  held  merely  matter  of  de- 
fense, which  did  not  require  a  reply.--Waid  v. 
Stuidivant  (Ark.)  204. 

DEKUBBBB  OB  EXOBPTIOE. 

Demurrer  to  petition  for  libel,  see  Libel  and 

Slander,  {  97. 
Demorror  to  petition  in  action  on  policy,  see 

Insurance,  8  642. 
Necessity  of  motion  for  new  trial  to  review 

ruling  on  demurrer,  see  Appeal  and  Error,  f- 

285. 

S  192.  Matter  In  a  pleading  stating  do  cnuse 
of  action  or  defense  is  open  to  deroiin-(>r, — 
Shohoney  t.  Quincy,  O.  A  K.  C.  R.  Co.  (Mo.) 
1050. 
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I  206.  A  demnrrer  to  a  whole  pedtioo,  on 
tbe  groand  that  it  does  oot  a«t  oat  a  cause  of 
action  io  a  legal  fonn,  held  a  sCTeial  demurrer. 
—Western  Union  Tete^nvh  Go.  t.  Gates  (Tex. 
Civ.  App.)  02.  - 

S  214.  The  court  on  demnrrer  to  a  bill  of  ia- 
terpleader  moat  take  the  aTetmenti  thereof  as 
tme.— United  Ryu.  Go.  of  St  Louis  O'Con- 
nor (Ho.  Ap^)  2&2. 

i  214.  The  court  in  determining  th?  suffi- 
ciency of  B  petition  attacked  by  general  de- 
murrer must  take  as  true  all  tne  allegationt 
thereof.— Dawson  v.  Dawaon  (Tex.  GIt.  App.) 
879. 

I  214.  The  court,  in  considering  the  sufficien- 
cy of  a  petitioo  as  against  a  dunurrer,  must 
take  the  allegations  thereof  as  true.— Arm- 
strong r.  Sinuns  (Tex.  Civ.  App.)  600. 

i  228.  A  defect  in  a  petition  which  may  be 
cured  by  amendment  must  be  presented  by  spe- 
cial exception,  and  cannot  be  taken  by  objec- 
tion to  testinM>ny.->Oalveston.  H.  ft  H.  B.  Co. 
T.  Oreb  (Tex.  CSv.  Anp.)  488. 

VI.  AMENDED  AMD  SUPFLEMEKTAI* 

PIJ:ADXir08  AITD  REPLEADER. 

Amendment  of  Indictment  or  information,  see 

Indictment  and  Information,  {  161. 
Effect  of  amendment  on  limitation  of  acttona, 

See  Limitation  of  Actions,  |  l27. 
Necessity  of  new  process  on  amendment  cliang- 

in^  cause  of  action,  see  Process,  10.- 
Iteview  of  decisions,  see  Appeal  and  Error,  i 

959. 

Necessity  of  process  after  amendment  of  plead- 
ing, see  Process,  |  6> 

S  236.  Under  the  statute  providing  that  no 
amendment  shall  be  filed  after  announcing  ready 
for  triaL  it  is  In  the  discretion  of  tbe  court  as 
to  whether  such  amendment  mar  be  filed.— 
Cahn  Belt  ft  Co.  v.  Oldag  (Tex.  Or.  App.)  102. 

S  246.  An  amendment  of  a  petition  held 
properly  allowed.— United  States  Fidelity  ft 
tiuaranty  Co.  v.  Means  ft  iHilton  Iron  WorlEs 
<Tei.  Civ.  App.)  536. 

S  248.  An  amended  petition  correcting  dates 
in  the  original  petition  does  not  state  a  new 
cause  of  action.— United  SUtes  Fidelity  ft 
Guaranty  Co.  v.  Means  ft  Fulton  Iron  Woriu 
(Tex.  Civ.  App.)  536. 

I  252.  In  an  action  for  damages  sustained  by 
the  sale  of  a  tract  to  .plaintiff  which  had  do  out- 
let, whereby  plaintiff  was  put  to  expense  to 
obtain  an  outlet  over  other  land,  defects  in  the 
petition  for  not  alleging  an  agreement  for  an 
outlet  or  that  the  tract  conveyed  had  no  other 
outlet  eiCept  over  defendant's  remaining  land 
held  not  cured  by  an  amendment— Harris  v. 
Gaperton  (K>.)  197. 

VH.  SIOMATVRE  AHD  VBBZFIOATIOK. 

S  201.  In  a  suit  on  a  written  instrument, 
the  failure  of  defendant  to  denv  its  execution 
under  oath  does  not  preclude  all  attack  on  it, 
but  it  may  be  resisted  on  the  ground  of  illegal- 
ity, failure  of  consideration,  fraud,  or  even  tnat 
it  never  existed.— Fenn  t.  Beber  (Mo.  App.) 
tl27, 

Vm.  PROFERT,  OTER,  AKD  BK- 
KIBIT8. 

Variance  between  pleading  and  verified  account, 
ue  Account,  Action  on,  |  6. 

i  310.  An  exhibit  attached   to  a  petition 
held  no  part  thereof  in  determining  its  suffi- , 
-fiency.— Keator  v.  Ilelfenstein  Park  Realty  Co.  | 
(Mo.)  1114. 


X.  nuHG,  MBKviam.  avd 
drawajL 

Bestoration  of  lost  pleadings  In  lien  of  eon- 
tintunce,  see  Contmnaoce,  |  6h 

XL  Konom 

Hearing  on  motion  by  ^sqoatlfied  judge,  see 

Judges,  i  66. 
Review  of  decisiona,  see  Appeal  and  Error.  S 

1042. 

I  3^  Where  a  petition  allies  improper 
items  of  damage,  delendant's  remedy  is  by  a 
motion  to  strike.— Bartram  v.  Ohio  ft  B.  S.  B. 

Co.  (Ky.)  188. 

I  362.  Matter  in  a  pleading  stating  do  caase 
of  action  or  defense  la  open  to  a  motion  to 
strike  out.— Sbohoney  v.  Qniney,  O.  ft  K.  C.  B. 

Co.  (Mo.)  1080. 

acn.  is8irES»  fboof.  ahd  tabiaxce. 

A^licabili^^  of  instruetioDB  to  issues,  see 
In^^k^i^l^damagea  in  general,  see  Damasea^ 

In  particular  actioni  or  proceedingt. 

Criminal  prosecutions,  see  Indictment  and  Inr 

formation.  |S  167-168. 
For  injuries  at  railroad  cnMBlnga«  aee  Kail- 

roada,  |  345. 
For  injuries  to  passenger^  see  Garrlen,  I  31S. 
For  injuries  to  servants,  see  Master  and  Serv- 

antTl  264. 

For  libel  or  slander,  see  Libel  and  Slander,  % 

100. 

On  account,  aee  Account,  Action  on,  j  6. 

%  376.  Plaintiff  hM  not  required  to  intro- 
duce evidence  of  facts  shown  1^  tlie  answer. — 
Houston,  E.  ft  W.  T.  By.  Co.  v.  Waltnun  (Tex. 

Civ.  App.)  318. 

Xin.  DEFECTS  AHD  OBJECTIOHS, 
WAIVER,  AND  AIDER  BT  VER^ 
DICT  OB  JUDGMEirr. 

Beview  of  decisions  as  dependent  on  motion 

for  new  trial  in  lower  court,  see  Appeal  and 

Error,  {  285. 
Review  of  decisions  as  dependent  on  presrata- 

tion  of  question  in  loirer  court,  see  Appeal 

and  Error,  |  193. 

I  403.  A  petition  in  an  action  against  a 
coun^  for  work  In  improving  publie  roads  heid 
sufficient  against  the  objection  that  it  merely 
alleges  an  unpUed  contract,  where  the  answer 
sbtfws  that  the  work  was  done  under  an  ex- 

firess  contract- Freiss  v.  St  Louis  County 
Mo.)  682. 

I  406.  General  demurrer  and  special  excep- 
tions to  tbe  petition  are  to  be  deemed  waiv<H]. 
the  record  being  silent  as  to  any  action  of  Uie 
court  thereon.— Houston,  &  ft  W.  T.  By  Co. 
V.  Waltman  (Tex.  Civ.  App.)  618. 

I  420.  .By  annwerioR  an  .amended  bill, 
fendants  waived  departure  therein  from  the 
original  bill.— Forrister  v.  Sullivan  (Mo.)  72i 

f  428.  Objection  to  iodefiniteness  and  uncer- 
tainty  of  the  petition  may  not  Ik  made  by  ob- 
jection to  evidence.- Houston.  E.  ft  W.  T.  By. 
Co.  V.  Waltman  (Tex.  (St.  App.)  518. 

I  433.  In  an  action  by  a  servant  the  peti- 
tion hf\d  good  OS  alleging  negligence  of  a  fore> 
man.— Henry  v.  John  O'Brien  Boiler  Worte 
Co.  (Mo.  App.)  310. 

{  434.  Formal  defects  in  a  plea  of  llmits- 
tiona,  not  objected  to  at  the  tnal,  and  where 
the  case  was  tried  upon  the  merit^  held  cured 
by  verdict  and  judgment — KUcoyn  t.  Chicago. 
St.  L.  ft  N.  O.  R.  Co.  (Ky.)  43a 
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PLEDGES. 

See  Chattel  Mortgages. 

Of  bank  stotk.  Me  Bufci  bbA  BanUoft  H 

42,  4S. 

1  SO.  A  holder  of  collateral  aecnrlty  must 
orainarily,  on  convertlns  It  into  money,  apply 
the  proceeds  to  the  payment  of  the  debt,  end 
will  hoU  the  aarplua  as  trustee  of  the  debtor 
to  be  paid  over  to  him  on  demand.— Swofford 
Bna.  Dry  Oooda  Co.  t.  Bandalph  (Uo.  AppO 
256. 

I  30.  Ti^e  terms  of  an  assignment  of  a  note 
and  deed  ta  trust  securing  it  as  collateral  held 
not  to  Justify  the  court  in  forfeiting  the  note 
and  deed  of  trust  to  the  creditor  on  the  debtor 
failing  to  pay  the  debt  at  maturity.— Swofford 
Bros.  Dry  Goods  Oo.  t.  Randolph  (Ho,  App.) 
255. 

I  30.  The  holder  of  a  note  and  a  deed  of 
trust  securing  it  as  collateral  to  secure  a  debt 
not  paid  at  maturity  held  entitled  to  foreclose 
the  deed  of  trust  when  due.— Swofford  Bros. 
Dry  Goods  Co.  t.  Randolph  (Mo.  App.)  250. 

i  30.  The  fact  that  a  holder  of  a  deed  of 
trust  who  puTchaaed  the  land  at  a  trustee's 
•ale  snbaeouently  sold  the  land  at  a  profit  held 
not  to  render  him  liable  tor  the  profit. — Bwof* 
ford  Bros.  Dry  Goods  Co.  t.  Randolph  (Mo. 
App.)  256. 

8  30.  Where  a  pledgor  of  a  deed  of  trust 
does  not  complain  of  the  amount  for  which  the 
pledgee  bid  in  the  land  on  a  trustee's  sale,  tbe 
question  of  the  pledgor's  absence  from  the  sale 
because  of  a  vertMl  agreement  between  the  par- 
ties held  Immaterial.— Swofford  Bros.  Dry 
Ooodi  Co.  T.  Randolph  (Mo..  App.)  255. 

PLUMBERS. 

Delegation  of  power  to  license,  see  Licenses,  I  6. 
Ordinance  requiring  license  as  denial  of  equal 

protection  of  law,  see  Constitutional  Law,  | 

230. 

Regulation  of  plumbing  business  as  Infringe- 
ment of  constitutional  guaranty  of  personal 
rights,  see  Constitutional  Law,  |  82. 

8|w^l  laws  requiring  registration,  see  Statotes^ 

POLICE  POWER. 

Of  municipality,  see  Municipal  Corporations,  H 
502-644. 

Particular  subjects  of  regulation,  see  Carriers, 
I  2;  Intoxicating  Liquors,  {  6;  licenses,  {  6. 

POLICY. 

Of  Insurance,  see  Insurance. 

POLITICAL  RIGHTS. 

fialtnse,  see  Elections. 

POLL 

ChaUenge  to  Jury  polls,  see  Jury.  |  127. 

POOLS. 

Criminal  responsibility  for  sale  oi  pooled  crops, 
see  Crops,  i  8. 

POPULAR  VOTE. 

To  determine  Increase  of  municipal  Indebted* 
neas,  see  Municipal  Corporatioos,  |  867. 


POPUUTION. 

Enumeration,  see  Census. 

Jodidal  notice  >ee  Grlminal  Law,  |  304. 

POSSESSION. 

See  Adverae  Poasoaslon. 

Of  demised  piemiaes,  aee  Landlord  and  Tenant, 
I12». 

Of  gift,  sea  Oifti,  f  1& 

Of  land  OS  notice  afftetlng  bona  fides  of  pur- 
chase, see  Vendor  and  Purchaser,  |  232. 

Of  mortgaged  property,  necessity  and  sufficien- 
cy of  change  of  posseasion  aa  aninst  mort- 
fa^r'a  creditois,  see  Chattel  Mortgages,  { 

Of  personal  property,  remedies  for  recovery,  see 
Replevin. 

Of  property  or  rights  as  affecting  right  of  gar- 
nishment, see  Gamiidunent,  f  56. 

Of  real  property,  remedies  for  recovery,  see 
I^ectment ;  Trespass  to  Try  Title. 

Right  of  possession,  element  of  ri^t  of  action, 
see  Replevin,  i  8. 

POSSESSORY  WARRANT. 

Actions  for  recovery  of  personalty  founded  on 
right  of  possessifw,  see  Replevin. 

POSTERS. 

Licensing  UU  postezs,  see  Licenses,  H  7> 

POST  OFFICE. 

UaUUty  of  carrier  for  Injuries  to  mail  dexfcs, 

see  Carriers,  |  316. 
Preemptions  as  to  mailing  and  dellvezy  of  mall 

matter,  see  B>idence,  i  71. 

POSTPONEMENT. 

Continuance  of  civil  actions,  see  Contlnnance. 
Continuance  of  criminal  prosecutions,  see  Crim- 
inal Law,  H  590-614. 

POWERS. 

Of  attorney,  see  Principal  and  Agent 
Of  sale  In  mortgage,  see  Mortgages,  If  335-876. 
Validity  and  construction  of  particular  testa- 
mentary powers,  see  Wills.  |  602. 

n.  comTBuonox  avd  sxxcunoif. 

Partleolar  testamentarr  powers,  see  Wilis,  | 
682. 

PRACTICE. 

Construction  of  statute,  see  Statutes,  I  236. 
Regulations  depriving  of  property  witoout  due 
grocMw^of  law,  see  Constitational  Law,  H 

Rules  by  court  see  Courts,  |  82. 
Subjects  and  titles  of  acts  relating  to  civil  rem- 
edies and  procedure,  see  StatutM,  |  117. 

In  pariieiilar  civil  acliotu  or  proceedinga. 

See  Account.  Action  on ;  Bankruptcy ;  Cer- 
tiorari, 164;  Ejectment,  18  9,^  142-146 :  Ex- 
ecntiou;  Garnishment.  8f  148-172;  Habeas 
Corpus,  i  44;  Injunction.  (8  128.  102,  213; 
Interpleader,  88  23-3S;  Mandamus,  {164: 
Partition.  88  55-78;  Replevin;  Trespass,  81 
40,  67,  68;  Trespass  to  Try  Title,  88  28-3& 

Accounting  by  executor  or  administrator,  see 
Executors  and  Adminlatrators,  18  506-SlO. 

Accounting  by  guardian,  aee  Guardian  and 
Ward,  8  163. 
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AgainBt  connectinx  carriers  -in  respect  to  goodi 
shipped,  see  Carriers,  f  180. 

Assessment  of  damages,  see  Damages,  f  216. 

Betwem  parties  to  leue  on  riiaies,  aee  Land- 
lord and  Tenant.  |  331. 

B;  or  against  associations,  see  Associations,  I 
20. 

By  or  against  executors  or  adminlstratora,  see 
Elzecators  and  Administrators,  f  4S0. 

Bj  or  against  foreign  cotpontiMiii^  aee  Oorpo- 
ratioDB,  U  668-672. 

Bt  or  against  hasband  or  wife,  or  both,  see 
Hosband  and  Wife.  {  239. 

By  or  against  insane  persons,  Me  Insane  Per- 
sons, i  94. 

By  or  against  remaindermen,  see  Remainden, 
f  17. 

Condemnation  proceedings,  see  Dtninent  Do- 
main, I  262. 

Election  contest,  see  Elections,  §S  271-30S. 

For  breadi  of  contract,  see  Contracts,  f|  332- 
342. 

For  breach  of  rantract  of  sale,  see  Sales,  11 
371-381,  418;  Vendor  and  Purchaser,  J  3Sa, 

For  causing  death,  see  Death,  ff  39,  47-76,  99, 
104. 

For  compensation  of  agent,  see  Principal  and 

Agent,  i  89. 
For  compensation  of  broker,  see  Brokers,  M 

82-88. 

For  contempt,  see  Contempt.  M  33-41. 

For  continuance,  see  Ccoinnnance,  H  37,  46.  49. 

Tor  delay  In  transportation  or  deliTery  of  live 

stock,  see  Carriers,  |  228. 
For  divorce,  see  Divorce.  §i  93-147. 
For  ejection  of  passenger,  see  Carriers,  {  882. 
For  equitable  relief  against  judgment,  see  Judgi 

ment.  fS  460.  461. 
For  fraud,  see  Fraud.  H  31-60. 
For  injuria  at  railroad  crosdnga,  see  Bailnada, 

IS  344-3r»0. 

For  injuries  by  servants,  see  Master  and  Serv- 
ant. 8S  330-3S2. 

For  injuries  from  defects  or  obstructions  In 
bridges,  see  Bridges.  {  46. 

For  injuries  from  defects  or  obstructiMu  In 
streets,  see  Municipal  Corporations,  |  817. 

For  injuries  from  neffligence  In  general,  see 
Negligence.  H  117-139. 

For  iDjaries  from  negligence  or  default  In  trans- 
mission or  delivexy  <tf  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones.  H 
05-74. 

For  injuries  from  negligent  use  of  street,  see 
Municipal  Corporations,  1  706. 

For  injuries  from  production  or  n*  of  elec- 
tricity, see  Electricity,  S  19. 

For  Injuries  to  .animahi .  on  or  near  railroad 
tracks,  see  Railroads,  {  447. 

For  injuries  to  licensees  vt  trespassers  on  rail- 
road property  In  general,  see  Railroads,  %  282. 

For  injuries  to  passengers,  see  Carriers,  ||  315- 
321.  346-347. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads.  H  400,  401. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  U  114-118. 

For  Injuries  to  property  in  general  from  opera- 
tion of  railroad,  see  Railroads,  f  222. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. I  264. 

For  judgment  urainst  real  property  for  taxes, 

see  Taxation.  H  642-648. 
For  judgment  by  default,  see  Judgment,  H  139- 

For  libel  or  slander,  see  Libel  and  Slander,  H 

97-100.  128. 
For  loss  of  or  injury  to  goods,  see  Carriers,  H 

131-134. 

For  loss  of  or  injury  to  live  stock,  see  Car- 
riers, H  224-228. 

For  new  trial,  see  New  Trial,  H  119-167. 

For  wrongful  attachment,  see  Attachment,  li 
373-376. 

On  bills  or  notes,  see  Bills  and  Notes,  11  468- 
584.  « 


On  bonds  or  undertaklnffi  in  attadunent  pro- 
ceedings, see  Attachment,  i  860. 

On  bonds  or  undertakings  in  injunction  pro- 
ceedings, see  Injunctttn,  |  203. 

Probate  proceedings  and  actions  relating  to- 
wills  or  probate,  see  WUla,  H  825-400. 

Settlement,  signing,  and  filing  of  bill  of  excep- 
tiona,  see  Exceptions,  BiU  of.  |t  32-G4. 

To  enforce  assessment  for  public  improTement, 
see  Municipal  Corporations,  ff  56»-586^ 

To  enforce  liability  of  stockholden,  aee  Cor- 
porations, i  259. 

To  enforce  lien  for  price  of  land  sold,  see  Yot- 
dor  and  Purchaser,  J  282. 

To  enforce  mechanic^  Hen,  see  Bfechuiiei* 
Lien^  1  279. 

To  enforce  specific  performance,  see  SpedSe 
Performance,  H  114-123. 

To  enforce  Uxes,  see  Taxation,  H  612-64& 

To  reform  written  instrument,  see  Refonnatloa 
of  Instruments,  Sl  80-46. 

To  restrain  ezecatlTO,  see  Ezeentlon,  |  172. 

To  restrain  or  set  a^e  ossessmoit  nr  pob- 
llc  improvements,  see  Municipal  Corpora- 
tions. 1  513. 

To  sell  property  ot  decedent,  see  Executors  and 
Administrator*,  »  336-349. 

To  set  aside  franduent  ooor^nce,  see  Fnw^ 

.  nient  Conveyances,  H  208-815. 

Partieiitttr  prooeeAivt  ocMons. 
See  Abatement  and  Revival;  Appearance; 
Continuance;  Coats;  Damages,  ||  144-216; 
Depositions;  Evidence;  Executiou ;  Judg- 
ment; Jadicial  Sales;  Jury;  IJbDitation  of 
Actions;  Motions:  New  Trial;  Parties;  Plead- 
ing; Process;  Reference;  Tender;  Trial; 
Venue. 

Amx^ntanent  of  guardian  ad  litem  «r  next 

friend,  aee  Insane  Peiaons,  |  94. 
Demurrer  to  evidence,  see  Trial,  |_15a 
Examination  of  witnesses,  see  Witneesea,  f 

244. 

Instructions  to  jury,  see  TriaL  H  191-296. 
Revival  of  judgment,  aee  Jnd^aent,  li  886- 

otv. 

Settlement,  signing  and  filing  of  bill  of  excep- 
tions, see  Exceptions,  Bill  of,  H  32-54. 
Transfer  of  causes  from  one  state  coort  to  an- 
_other,  see  Courts.  1  488. 
Verdict,  see  Trial,  f  327. 

Partieutur  remedie*  in  or  tneUent  to  aetunu. 
See  Attachm^t;  Depositions;  Oamldimcnt; 
Injunction ;  Interpleader. 

ProOeiure  in  erUnindl  proseeutitma. 

See  Costs.  |  284:  Criminal  Law;  Grand  Jvry; 
Indictment  and  Information;  Jury. 

Habeas  corpus  proceedings,  see  Habeas  Cor- 
pus. 

ProetdMre  in  emerette  of  special  or  Umittai  imria' 

dtcitMM, 

Bankruptcy,  see  Bankruitcy. 

Justices^  courts  in  civil  cases,  ses  Josdccs  of 

the  Peace,  ff  80-129. 
Probate  and  administratioo,  see  Courts,  |  202; 
Executors  and  Administrators,  H  2S6.  3K- 
349.  606-510;  Guardian  and  Ward.  »  19- 
26.  163.  -  w 

Procedure  m-or  ly  par<ic«Isr  courts  or  frikmnatt- 
See  CourU;  Jasticea  of  the  Peace,  ff  140-164. 
Courts  ot  appellate  jQriadSction  in  pnrtiealar 

states,  see  Courts,  f|  281-247. 
Probate  courts,  sea  C<mrt|k  |  20iS. 
United  States  Snprane  Gout,  see  Goort^  f 

394. 

Prxtcedara  e«  .  review. 

See  Appeal  and  Error;  Certiorari,  f  64;  Crim- 
inal Law.  if  1118-1186;  Exceptions,  BiU 
of;  New  Trial. 

Actions  relatlnc  ts  wlUa  or  probata^  see  Will*, 

f  4oa 
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PRAYER. 

For  lutmctloiiB,  sm  Orlminal  Law,  H  824- 
88Q;  Trial.  iTsOft-aea 

.    PRE-EXISTING  LIABILITY. 

Ab  coDBideration  for  coaveyance  or  other  trans- 
fer, saffidency  as  to  creditors  or  subsequent 
parcbasers,  see  Fraudulent  ConTerances,  i  87. 

PREFERENCES. 

Aifectiog  Taliditf  of  conveyance  as  to  creditors, 
see  Fraadulent  ConreyaDces,  I  118. 

Of  claim  for  wagea  affainat  ituotTent  corpora- 
Uoiit  Me  Gcnporatki^  f  506* 

PREJUDICE 

As  dlsqnalifying  Jadae,  see  Jodaes,  |  4B. 
tiround  for  reversal  In  civil  actTona,  see  Appeal 

and  il  1040-1074. 

Ground  for   re  versa]   in  criminal  eaeee,  aee 

Criminal  Law,  i|  1165-1173. 

PRELIMINARY  EVIDENCE. 

Proof  of  conspiracy  as  preliminary  to  intro- 
duction of  acts  and  declarations  of  conapiia- 
tora  «a  codcfendaats,  tee  CriBinal  Law,  | 

PRELIMINARY  INJUNCTION. 

See  Injanction,  |  152. 

PRELIMINARY  PROCEEDINGS. 

In  proeecntioQ  for  violation  of  liqoor  lawa,  aee 
Intoxicating  Liqnor^  |  198. 

PREMEDITATION. 

ElemMt  of  murder,  see  Homicide,  1 15& 

PREMIUMS. 

Insurance  piemiums,  aee  Insurance,  H  350- 

370. 

loBurauce  premiums,  liability  of  debtor  for 
nreminma  paid  by  creditors,  see  Money  Paid, 
HI,  ». 

PREROGATIVE  WRITS. 

See  Ottttorari;  Habeas  Corpus;  Mandamua. 

PRESCRIPTION. 

See  LimitatitHL  of  Actions. 
Acquisition  of  rights,  see  Kasementa,  }  S. 
Physicians*  prescriptions,  sale  of  intoxicating 
liquor  on^rescription,  see  Intoxicating  Llq- 


PRESS. 


See  Mewapepers. 


PRESUMPTIONS. 

As  to  constitutionality  of  statute,  see  Constita- 

tional  Law.  S  48. 
In  civil  actions,  see  Evidence,  f|  63-83. 
In  ciiminal  prosecutions,  see  Criminal  Law,  f 

3oa 

On  appeal  or  writ  of  error  in  civil  actions,  see 
Appeal  and  Error,  |f  907-934. 

On  appeal  or  writ  of  error  in  crimioal  prose- 
cations,  see  Criminal  Law,  |  1144. 

PRETENSE. 

See  Falae  Pretenses;  Fraud. 


PREVENTIVE  RELIEF. 

See  Injunction. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law.  |  69;  Bape,  I  10. 

PRINCIPAL  AND  AGENT. 

See  Biaster  and  Servant. 

Acting  for  another  as  excuse  for  crime,  see 
Criminal  Law,  |  58. 

Declarations  by  agent  as  evidenee  against  prin- 
cipal, see  Evidence,  H  243,  244. 

Declarations  of  agents  aa  res  gestM^  aee  Evi< 
dmce,  i  123. 

Independent  contracton,  aee  Maater  and  Serv* 
ant.  II  315-8ia 

Liability  of  principal  for  act  of  agent  in  sell* 
ing  intoxicating  liquor,  see  Intoxicating  Liq- 
uors, I ISS. 

Agtncg  in  yarfjeuJar  rektUomt,  ojlpei,  or  aa- 

cutMtiont. 

See  Attorney  and  Client:   Banks  and  Bank- 
yfb  '\  iwl  ^^^'^  Brokers;   Husband  and 
Cw^w^  ^nts,  see  Corporationa,  H  908, 

I,  THE  BEUkTION. 

Brokers,  see  Brokers,  |  8. 

(A)  CrealloB  ud  Existence. 

Competency  of  husband  or  wife  to  prove 
agency  for  the  other,  see  Witnesses,  1  S6. 

I  8.  A  statement  by  a  joint  claimant  of 
land  Md  not  to  give  another  anth(»ity  to  sell 
the  land,  being  based  ufion  misinformation  as 
to  the  action  of  the  other  Joint  claimant,  In  au- 
thorizing its  sale.— Xugent  t.  Wade  (Tex.  Civ. 
App.)  8S3. 

I  21.  An  agent  may  testify  to  the  fact  that 
he  is  the  agent  ot  his  principal,  tliongh  hie  dec- 
larationa  to  that  end  are  inadmla^ble.— IHe^ 
Lumber  k  Coal  Co.  t.  ColEnuui  Bxoe.  (Ark.) 

8  23.  Evidence  held  insafflclent  to  show  exist- 
ence of  agency, — Jones  v.  Mansfield  Lumber  ft 
Mercantile  Co.  (Ark.)  1004. 

n.  icDTUAX.  aiOHTt.  Bmcna,  Am> 
xxabuxtibi. 

Attorneys,  see  Attorney  and  Ollent,  H  128, 

134-190. 

(A)  Execntlon  of  Asencr* 

I  48.  An  agent  may  not  in  equity  deal  with' 
the  matter  of  his  agency  in  aucta  a  manner  as  to 
injure  his  principal.— Armatrong  T.  Slnuns  C^x: 

Civ.  App.)  600. 

(B)  CompcBMtloBi  mmA  Lien  of  Av*Mt. 

Brokers,  see  Brokers,  !|  57-63,  82-88. 

I  84.  An  agent  held  to  have  forfeited  hiit 
right  to  compensation  from  Ua  principal  by 
reason  of  his  fraud  in  discharging  bia  agency. 
—Doss  V.  Board  of  Directora  ot  Long  Prairie 
Levee  Dist.  (Ark.)  443. 

I  89.  Id  an  agent's  action  for  compensatlou, 
defended  on  the  ground  that  the  agent  had 
tteen  guilty  ot  frand  in  discharging  liis  agency, 
so  aa  to  damage  the  principal,  the  agent's 
fraudulent  conduct  in  the  discharge  of  his  da- 
ties  was  a  qnestion  for  the  jury  where  he  testi- 
fied that  he  had  not  done  anything  wrongful  in 
the  discharge  of  his  agency. — DoH  v.  Bcmrd  of 
DIrectMa  of  Long  Prairie  Levee  Diet  (Ark.) 
443. 
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m.  RioarsAHD  uabiuties  as 

TO  TKIBD  PBBflOirS. 

Ltabllitr  ot  maitcr  for  InjnriM  to  tiiird  per- 
sons D7  aoti  or  omiulon*  of  serranti  or  In- 
depend«it  eoatraetonk  see  Master  and  Serv- 
ant. K  804-«32. 

(A)  Powers  of  Avemt. 

Autlij>rit7  of  agenti  of  corporations  in  general, 

■ee  Corporatfona,  H  417-432. 
Declantiona        agent  as  evidence  agaiiut 

principal,  see  E^vidence,  Si  243,  244. 

I  9&.  A  principal  la  bound  by  bfs  agent's 
acts  within  nia  apparent  authoritr  anlesa  done 
under  circamatances  potting  tbe  peraon  dealing 
with  fluch  agent  niton  inquiry.— Brown  v.  Brown 
(Aril.)  220.  *~      ^  ' 

S  99.  In  general  an  agent  baa  implied  anthor- 
ity  to  do  all  thinsa  necessary  to  effectuate  the 
main  purpose  for  which  be  is  employed. — St. 
Lonla,  I.  M.  &  S.  Ry.  Co.  v.  Jonea  (Ark.)  636. 

I  102.  Except  by  reason  of  onuaual  circum- 
atances  which  render  outside  assistance  neces- 
sary to  carry  forward  a  train,  a  conductor  bae 
DO  authority  to  make  contracts  of  employment. 
— 8t  LoQia,  I.  H.  ft  S.  By.  Go.  T.  Jones  <Ark.) 
638. 

J 102.  For  coatom  to  change  tbe  general 
e  that  conductors  cannot  engage  assistance, 
tbe  officials  in  control  of  the  company  muat 
have  eitber  actual  or  constructive  knowledge  of 
It.— SL  Louis,  I.  M.  &  S.  By.  Co.  t.  Jones  (AA.) 
636. 

I  108.  A  power  to  sell  land  Implies  only  a 
power  to  aell  for  cash,  and  an  attempted  sale 
partly  for  cash  and  Mrtly  on  credit  does  not 
pass  title.— Herat      Lightfoot  (Tex.)  761. 

I  ICS.  One  representing  defendant  in  con- 
tracting for  tbe  payment  of  a  note  secured  as 
provided  in  the  contract  held  to  have  apparent 
authori^  to  aubstitute  a  mortgage  executed  by 
defendant  to  another  in  place  of  stocA  attached 
to  the  contract  as  iMdlatezsl  seearttT*^BRnni  v 
Brown  (Ark.)  220. 

S  122.  Evidence  of  a  son's  statements  held 
insufficient  to  establish  his  authority  to  act  for 
bis  mother  in  employing  plaintiff  to  make  a  sale 
or  exchange  of  land.— Stockton  t.  Grow  CI«x. 
Civ.  App.)  9S2. 

(O  tTaaathmflsetf  aaA  WrOBirfal  Acts. 

I  160.  An  agent's  acts  are  not  binding  on 
bis  principal  unless  within  the  scope  of  bis 
authority.— BookerJonea  Oil  Go.  v.  National 
Refining  Go.  (Tex.  Giv.  App.)  815. 

I  162.  Where  an  alleged  agent  had  no  an- 
thority  to  make  a  contract  with  defendant  for 
the  sale  of  land  and  tbe  purported  contract 
made  was  not  ratified  by  the  owners,  notice  by 
the  defendant  of  the  abandonment  and  repudia- 
tion of  sticU  contract  waa  not  necessary.— Nu- 
gent T.  Wade  (Tex.  Glr.  .^p.)  8SS. 

(D)  Ratiaeatlsa. 

Of  acts  of  corptwate  officers  and  acentSf  see 

Corporations,  {  426. 
Of  agency  of  husband  for  wife,  see  Hnsband 
aad  Wife,  |  138. 

I  170.  The  Intention  to  ratify  an  unauthor- 
ized act  of  an  agent  ia  pzesumed  from  tbe  si- 
lence oi  tbe  principal  mfter  beiiic  Informed  of 
what  baa  been  done  on  bis  account  by  his  agent, 

but  mere  silence  does  not  allow  a  ratification  of 
an  act  of  a  mere  volunteer.— Dierks  Lumtwr  & 
Coal  Co.  V.  Colfman  Bros.  (Ark.)  654. 

I  171.  Where  a  landowner  authorized  an  at- 
torney in  fact  to  sell  the  land  for  cash,  and 
Hfter  a  sale  partly  upon  credit  receives  and 
retains  tbe  cash  proceeds,  that  la  all  that  is 


neceasatr  to  conatltnte  a  catificatioD  of  the 
aale  by  bim.— Horst  v.  Llgbtfoot  (Tex.)  TBI. 

I  173.  Evidence  held  to  justify  a  finding  that 
a  principal  ratified  an  unauthorized  act  of  his 
uent— Dierks  Lumber  ft  Coal  Go.  v.  Coffmftn 
Brae.  (Ark.)  664. 

I  173.  Evidence  held  sufficient  to  support  a 
fiuding  that  a  landowner  had  ratified  tbe  anaa- 
thorized  act  of  his  agent  In  selling  tbe  land 
partly  on  credit— Horst  v.  Ughtfoot  (Tex)  701. 

(B)  Nolle*  t*  Aseat. 

Notice  to  insnrance  agents,  see  Insviano^  i 

378. 

PRINCIPAL  AND  SURETY. 

See  Guaranty. 

Authority  of  loan  company  to  become  sure- 
ty, see  Banks  and  Banking,  |  815. 

SuretieM  on  bond$  for  performaneo  of  dmtie*  of 

truat  or  offee. 
See  Onsfdian  and  Ward,  H  178-177. 

Buretiet  on  hond»  in  judicial  proeeedinffM. 

See  Attachment,  i  350;  Injunction,  |  252; 
Replevin,  f  124. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  {  1234. 

I.  OBEATIOK  AKD  EXI8TEHOS  OT 
BELATIOir. 

(A)  Betweea  Ia«lTtd«als. 

S  42.  A  surety  on  a  building  contractor'a 
bond  AeWpnt  on  notice  so  as  to  make  it  bis  doty 
to  make  Inquiry  in  the  absence  of  which  mere 
silence  of  tbe  obligee  was  not  fraud  precluding 
a  recovery  on  the  bond.— United  States  Fidelity 
&  Guaranty  Co.  v.  Means  ft  Fulton  lion  W«fcs 
(Tex.  Civ.  App.)  686. 

n.  NATURE  AHD  EXTBHT  OT  Uft<- 
BILITT  OF  STTBETT. 

I  69.  The  obligation  of  a  surety,  oa  a  con- 
tract of  suretyship,  which  is  unambiguous  in 
ita  terms  is  to  be  strictly  constmed  and  is  not 
to  be  extended  by  implication.— State  ex  rel. 
Bell  T.  Yates  (Mo.)  672;  Same  t.  Grant  (Mo.) 
676. 

HZ.  DI80BAROE  OF  SVBETT. 

Discbarge  of  mortgage,  given  to  secure  debt  of 
husband,  on  separate  pnuperty  of  wife,  se^ 
Husband  and  Wife.  1  111. 

On  bonds  of  guardians,  see  Guardian  and 
Ward,  i  177. 

I  106.  A  surety  is  released  by  an  agreemrat 
extending  time  of  payment,  though  the  creditor 
waa  Induced  to  make  the  agreanent  by  fraud 
of  tiie  principal.— Bed  River  Nat  Bank  r.  Bray 

(Tex.  Civ.  App.)  968. 

I  112.  Surrender  of  certain  Tender's  lies 
notes  on  payment  by  one  of  the  maken  with 
simple  interest,  and  a  release  of  the  lien.  kitJ 
to  discharge  the  other  maker's  interest  in  tb^ 
land  from  further  liability  for  payment  of  conn 
pound  interest  under  a  deed  of  trust,  and  tben- 
lore  to  discbarge  and  release  complainant's  land 
covered  by  the  deed  as  surety.— Irion  t.  Yell 
(Tel.  Civ.  App.)  69. 

I  122.  A  surety  on  a  buitding  contiactor's 
bond  held  not  discbarged  from  liability  merely 
because  the  obligee  acqnlesced  la  tbe  eimtinn- 
ance  of  the  work  by  the  contractor  after  the 
time  fixed  for  the  completion  of  tbe  woik.— Doit- 
ed States  Fidelity  &  Guaranty  Co.  v.  Means  & 
Fulton  Iron  Works  (Tex.  Civ.  App.)  636. 

I  123.  The  obligee  in  a  bniMiog  contractor's 
bond  Iwld  not  required  to  notify  the  surety  of  a 
defect  in  tbe  work.— United  States  Fidriity  ft 
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Guaranty  Co.  v.  Meana  &  Fulton  Iron  Woxln 

(Tex.  Civ.  App.)  536. 

I  127.  Where  the  holder  of  certain  Tendor's 
lien  notes,  br  snrrenderlnf  them  to  one  of  the 
makers,  dlscoanced  the  aTgners  of  a  deed  of 
tnut  from  Uabiuty  thereon,  he  could  not  avoid 
anch  result  by  notifying  them  that  he  did  not 
intend  to  xemise  them  from  the  obU^tions  (tf 
the  deed.— Irion  t.  Tell  (Tex.  <Hv.  App.)  69. 

I  129.  A  surety '  on  a  bnildioE  contractor's 
bond  heti  not  entitled  to  escape  liability  on  the 
ground  of  an  extension  of  time  for  the  comple- 
tion of  the  work  agreed  on  prior  to  the  execu- 
tion of  the  bond.— United  States  Fidell^  & 
Guaranty  Go.  t.  Mevw  A  Fulton  Inn  Works 
(Tex.  Ctf.  Apik)  686. 

IV.  BiaSEDIEa  OF  GBEOXTOBS. 

Grounds  for  enjoining  execution  against  sure- 
ty, see  I^xeCQtioQ,  |  171. 

Set-off  in  action  on  bond  of  guardian,  see 
Guardian  and  Ward,  |  '173. 

BIGBTB  AlffP  REMEDIEl  OF 
■mUBTT. 

Sabrogation  of  sureties,  see  Subnotion,  {  7. 

PRIOR  ADJUDICATION. 

Opention  and  effect  in  general,  see  Judgment, 
H  651-W,  646-747.  •         '  ^ 

PRIORITIES. 

Of  assignees  of  claims  for  vages  against  in- 
aolvent  corporation,  see  Corpcwations,  |  S66. 

Of  claims  against  insolvent  corporation,  see 
Corporations,  |  66S. 

Of  liens  for  rent,  see  Ijsndlozd  and  Tenant,  i 
248. 

Of  mechanics*  liens,  see  MecbaDlcs*  Liens,  | 
IOC 

Of  vendor's  lien,  see  Sales,  |  806. 

PRISONS. 

Indeterminate  sentence  law  as  Invasion  of 
^ovince  of  court,  see  Constitutional  Law,  | 

f  IS.  Act  March  16,  1910  (Laws  1010,  c.  16), 
authorizing  the  parole  of  prisoners,  held  not  in- 
valid aa  giving  unlimited  pon%r  to  the  Board  of 
Penitentiary  Commissioners  \o  diKbarge  per- 
sons confined  In  the  penitentiary.— Wibon  t. 
Comminwealth  <Ky.)  667. 

PRIVATE  ROADS. 

Right  of  way,  see  Easements. 

PRIVILEGE. 

See  liens. 

XiiMUse  tax  on  privileges,  see  Licenses,  6- 
Of  defendents  as  to  venue,  see  Venue,  {  22. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  {  48. 

Diadostire  by  witneaa,  see  Witnesses,  {  106. 

PRIVITY. 

Of  title  l>etween  clRlmanta,  groand  for  relief 
by  interpleader,  see  Interpleader,  S  0- 

With  party  to  action,  concIusiveDeBS  of  adju- 
dication, see  Judgment.  JS  065-708. 

With  party  to  action,  effect  d.  judgment  as 
bar,  see  Judgment,  {  027. 


PROBABLE  CAUSE. 

For  prosecntion,  sea  Malicious  Prowcutlon,  I 
16. 

PROBATE 

Of  will,  see  Wills,  H  825-400. 

PROBATE  COURTS. 

See  Courts,  {  202. 

Collateral  attack  on  judgment,  see  Judgment,  | 
475. 

PROCEDURE. 

See  crosB*references  under  Practice. 

PROCEEDS. 

Of  inttiirance,  rights  of  parties,  see  Insurance, 
fi  580. 

Of  sale  of  land  on  foreclosure  of  vendor's  lien. 

Vendor  and  Pnrduuer,  |  292. 
Of  sale  of  woperty  In  pjissesslop  of  life  tenant, 
see  life  Bstatea.  |  27. 

PROCESS. 

To  sustain  judgment,  see  Judgment,  |  17. 
Waiver  by  appearance^  see  Appearance,  |  20. 

In  actiona  against  jfarticular  cIsMet  of  pertow. 

See  Corporations,  S  668. 

Foreign  corporations,  see  Corporations,  f  6CS. 

In  particular  actiont  or  proceedings. 
Appeal,  see  Criminal  Law,  |  1081. 
For  sale  of  property  of  decedent's  estate,  see 

Executors  and  Administraton,  |  837. 
To  enforce  lien  for  taxes,  see  Tuation,  f  642. 

Pertiotitar  forms  of  writs  or  other  prooass. 
See  Oertlocari;  Execution;  Ganilshment;  Ha- 
beas Corpus;  Mandamus;  Beplevln. 
SubpoEna  duces  tecnm,  s«e  Witnesses,  |  10. 

Process  m  special  jurisOctioiu, 
See  Justices  of  the  Peace,  i  80. 

I.  HATUBE.  MSTTAypE,  REQUIMTBg. 
AXD  VALIDITY. 

In  justicei'  courts,  see  Justices  of  the  Peace, 
!  80. 

f  6.  Where  an  amended  petition  allowed  by 
the  court  after  rendition  of  Judgment  is  io  ei- 
fect  a  petition  in  a  new  action,  defendants 
are  entitled  to  service  ot  process.— ^mitb  v. 
Kiene  (Mo.)  10S2. 

I  17.  A  party  may  be  absent  from  the  state 
and  yet  be  a  dtisen,  and  as  sudi  subject  to  the 

?roce8B  of  its  courts^Horst  T.  Llghtfoot  (Tex.) 
61. 

n.  lEBVIOB. 

Necessity  and  sofflclency  to  sustain  Judgment, 
see  Judgment,  f  17. 

(A)  Peraonal  Sew  lee  1b  Oeaerel. 

8  49.  Service  ot  process  must  conform  to 
the  reaeonable  intendment  of  the  statutory 
requirements.— State  ex  rel.  Texas  Portland  Ce- 
ment C9.  v.  Sale  (Mo.)  1U9. 

(B)  Snbatltntedi  Service. 

Proceedings  to  enforce  lien  for  taxes,  see  Taxa- 
tion, i  642. 

(C)  PnblleatloB  »r  Other  Hotiee. 

I  85.  A  statute  anthoriising  substituted  serv- 
ice of  process  by  publication  must  be  strictly 
observed  to  give  the  court  Jorisdlction^Blick- 
ensderfer  v.  Hanna  (Mo.)  tt7a 
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<B1)  Bc1«ra  kad  Proof  of  Serrlec. 

I  141.  The  statements  ia  a  sberiflTB  return 
of  Hummons  are  concliuire  aa  to  the  fact  of 
service.— State  ex  reL.  Texas  Portland  Cement 
Co.  T.  Sale  (Mo.)  1119. 

1  14S.  Where  a  citatlom  issued  to  several 
defendants  and  tbe  sheriff's  return  stated  that 
it  was  Berred  "l^  delivering;  to  the  within  nam- 
ed defendant"  a  copy  thereof,  no  Inference  could 
be  indulged  in  as  to  the  Identity  of  the  defend- 
ant served.— Texas  ft  P.  Bj.  Co.  t.  Xonngblood 
(Tex.  CiT.  App.)  898. 

m.  DEFECTS,  OBJEOTIOira.  AHD 
AMBICDBCEKT. 

Effect  of  appearance  by  corporation*  tee  Corpo- 
ration^ i  668. 

HP.  ABirSB  OF  PBOOEM. 

Malidou  ^osecntion,  see  Malicious  Prosecu- 
tion. 

Wrongful  attadunflDt,  we  Attachment,  U  856- 
876> 

PROFITS. 

Bhaiins  profits  as  element  ot  partnerahip,  see 
Partnerdiip,  1 12. 

PROHIBITION. 

Of  traffic  in  intoxlcftttaiff  liqvon,  see  Intoxl* 

catlnc  Liquors. 
PnriiibrtoTj  injunctiwi,  see  Injunction. 

PROMISE. 

See  Contracts. 

To  answer  for  debt,  default,  or  miscarriage  of 
another,  see  Frauds,  Statute  of,  S  14. 

PROMISE  OF  MARRIAGE. 

See  Breach  of  Marriage  Promisei. 

PROMISSORY  NOTES. 

Bee  BiUs  and  Notes. 

PROOF. 

See  Criminal  Law,  SS  301-568;  Depositions; 

Evidence;  Witnesses. 
Burden  of  proof  in  general,  see  Evidence,  i 

91. 

Of  service  of  process,  see  Process,  H  141-145. 
Order  of  proof,  see  Criminal  Law,  |  6S8;  Trial, 
S  62. 

Pleading  and  proof,  see  Indictment  and  Infor- 
mation, ii  167-169;  Pleading,  |  376. 

Beception  of  evidence  at  trial  of  civil  actions 
in  general,  see  Trial,  H  54-88. 

Reception  of  evidence  at  trial  of  criminal 
causes  in  geueral,  see  Criminal  Law,  H  670- 
689. 

PROPERTY. 

Assets  of  estate  of  decedent,  see  Executors  and 

Administrators,  |  39. 
Coa^irac7  to  injure  property,  see  Conspiracy, 

Constitutional  guaranty  of  right  of  property, 
see  Constitutional  Law,  H  251-313. 

Description  in  deed,  see  Deeds,  U  111-114. 

Evidence  of  value  or  mnrSet  price,  see  Evi- 
dence, I  113. 

Exemptions,  see  Homestead,  }  69. 

Injuries  to  property  from  operati<m  of  i^boad, 
see  RallnMds.  I  222. 

S^ect  of  larnbhmMi^  see  tiamlshmen^  | 


Of  ptriienlar  cIosms  of  pertotu. 

See  Corporations,  {  435;  Countlea,  I  110;  Hus- 
band and  Wife,  {  14;  Partnetebip,  I  SU; 
Railroads.  {  76. 

Infants,  aee  Guardian  and  Ward,  ||  54-62. 

Married  women,  sea  Husband  aiia  WUe^  H 

Particular  eatatei  or  Merettt, 
See  Curtesy;  Dower;  Remainders. 
Community  and  separate  property,  see  ECna- 

band  and  Wife,  H  262-270. 
Married  woman's  separate  property,  see  Hna- 

band  and  Wife,  K  188-194. 

Parttowlor  $pecivt  of  property. 
See  Crops;    Fixtures;    Improvemenu;  Mines 
and  Minerals;   Waters  and  Water  Coarses. 
Corporate  stock,  see  Corporations,  |fi  76-121. 
LoM  and  lumber,  see  Ix«e  and  Logging. 
Railroad  right  of  way,  aee  Railroads,  |  77>. 

Remcdiea  involving  or  affeetiHff  property/. 
See  Attachment;  Ejectment;  Execution;  Frand- 
nlent  Conveyances;  Uarnisbment;  Judicial 
Sales;  Partition;  Replevin ;  Specific  Per- 
formance; Trespass,  f  40;  Trsapass  to  Try 
Title. 

Bankruptcy  proceedini^,  see  Bankruptcy. 

Condemnation  proceedings,  see  Eminent  Do- 
main, %  262. 

Conveyances,  contracts,  and  other  transactions 
between  bustHmd  and  wife,  see  HusbaDdand 
Wife.  SI  36-47. 

Enforcement  of  mechanics*  liens,  see  Uedian- 
ios'  Liens. 

Foreclosure  of  mortgages,  see  Mortgages,  || 

335-376. 

Restraining  ezeevtion,  see  Bxecntton,  i  172. 
Setting  aMOB  transfer  in  fraud  of  ctedlton  or 

subseauent  Durchasm,  lee  Fraodnlent  Con- 

veyancee,  IT  208-315. 

Tran$Jer*  and  other  mvttor*  «feef<Mff  MIe. 

See  Adverse  Possession;  ABsignmenta  fw  Ben- 
efit of  Creditors;  Chattel  MortKages;  Deeds: 
Gifts;   Mortgages;  Partition;  Pledges. 

Conveyances  of  mines  and  mUieral  lands,  see 
Mines  and  Mioerala,  S  G5. 

Sale,  see  Sales;  Vendor  and  Pnrdiasv. 

Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  ff  82.V-383. 

Taking  for  public  use,  see  Eminent  Domain. 

Offennet  against  or  involving  property. 
See  Burglary;  F^ery;  Larceny. 
Embezzlement,  sto  Bmbeszlement. 
Obtaining  property  by  false  pretenses;  see  FWIse 
Pretenses. 

PROPOSALS. 

For  contract,  see  Contracts,  ||  16^  23 ;  Vendor 
and  Purchaser,  i  16- 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attomeym. 

PROSTITUTION. 

See  Disorderly  House. 

Power  of  city  to  suspettd  laws  prohibiting  pro»- 
tltution,  see  Munidpal  Ooiporadons,  |  SBS. 

PROTECTION. 

Iual  proteeton  oC  the  laws,  see  ConstitDtioBsl 
w,  H  230-24a 

PROVINCE  OF  COURT  AND  JURY. 

Bee  Oriminti  Law,  H  757-764;  Tiiid,  U  1S9- 
156,  101-194.  . 
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PROVISIONAL  REMEDIES. 

See  AttaehmcBt ;  OaniriuDmt;  Injonction. 
Review  of  dedrimw,  see  Appeal  and  Brot,  1 


PROVISOS. 


In  Btatutes,  see  Statates.  |  228. 
Id  statutes,  all^ations  in  indictment  or  infor- 
mation, see  Indictment  and  InfonnatioD,  | 

PROVOCATION. 

Element  of  mandanghter,  see  Homicide.  M 
271.  ' 

PROXIES. 

Settlement  and  occnpancy  of  wibUe  land  hj 
proxy,  see  Public  Lands,  %  173. 

PROXIMATE  CAUSE. 

Of  injaries  from  opention  of  railroad,  aee  Rail- 
roads, I  279. 

■Of  injnrjr  In  general,  aee  Nei^lgenee,  |i  06-42. 

Of  injury  to  animals  on  or  near  railroad  tracks, 
aee  Railroads,  }  42S. 

PUBLICATION. 

Gmnpotation  of  time  for  pnblfeatlon  of  notice 
ot  local  option  election,  see  Time,  $  0. 

Id  official  newnrapers,  see  Newspapers. 

Of  application  for  sale  of  proper^  of  decedrat, 
see  Bxeeatora  and  Admlnistratora,  |  887. 

Of  notice  in  proceedinjn  to  enfone  lien  for 
taxes,  see  Taxation,  f  642. 

Of  notice  of  election  to  increase  manicipal  in- 
debtedness, see  Manicipal  Corporations,  |  867. 

■Of  process,  see  Process,  |  8S. 

PUBLIC  CORPORATIONS. 

See  Conntiea ;  fif  nnidpal  CTorporations. 

PUBLIC  DEBT. 

See  Hnnldpal  OorpoiMlfnu,  H  SeS-lOOa 

PUBLIC  DOCUMENTS. 

O^^eieaej  as  eridence,  aee  Brldence,  H  888, 

PUBLIC  DOMAIN. 

See  Fablic  Lands. 

PUBLIC  FUNDS. 

See  Mnnldpal  Corporationa,  H  866-1000. 

PUBLIC  GRANTS. 

-See  Public  Lands. 

PUBLIC  HIGHWAYS. 

See  Highways. 

PUBLIC  IMPROVEMENTS. 

See  Highways :  Levees ;  Municipal  Corporations, 

SS  270-K86. 

IBstablishment  of  bridges  by  public  anthozities, 
see  Bridges.  1 12. 

PUBLIC  LANDS. 

adverse  posaession,  aee  Adverse  Possession,  |  60. 
Mandamus  to  c<Hitrol  official  acts  Id  reference  to 

Sroceedlnn  reUtii^:  to  public  lands,  see  Man- 
amus,  I  80. 


m.  DZSPOBAX  OF  LANDS  OF  THE 
STATES. 

Validity  of  contract  as  indadDK  travd.  see  Con- 
tracts,  I  113. 

I  173.  Evidence  held  to  support  a  finding 
that  a  purcbasei  of  school  lairas  substantially 
complied  with  the  law  as  to  residence  on  tbe 
lands.— State  T.  Davidson  (Tex.  CSt.  Am.)  520. 

i  173.  The  act  of  1907  regolring  purchasers 
of  school  land  to  reside  in  person  continuoosly 
on  the  land  added  nothing  to  the  former  statute 
except  that  it  repealed  the  permit  to  reside 
elsewhere  six  months  in  each  year  for  the  cHir- 
poses  specified.— Stste  r.  DavMson  (Tex.  Civ. 

App.)  sza. 

I  178.  In  a  suit  involving  conflicting  claims 
to  state  school  land  an  instruction  held  errone- 
ous as  unduly  emphasizing  tbe  necessity  of 
plalntiiTs  persoiul  occupancy,  and  in  excluding 
the  consideration  of  tbe  acts  of  his  wife.— Eri<^- 
sen  T.  McWhorter  (Tex.  Civ.  App.)  847. 

I  ITS.  A  contract  by  a  husband  for  the 
purchase  of  state  school  Land  held  a  community 
obiigatlon  tbroogfa  which  the  wife  acquires  a 
half  Interest  in  the  land.- Ericksen  v.  McWhor- 
ter (Tex.  Civ.  App.)  817. 

I  178.  A  purchaser  of  state  school  lands  may 

not  fulfill  the  conditiona  of  settlement  and  oc- 
cupancy by  proxy.— Ericksen  t.  McWhorter 
(Tex.  Civ.  App.) 

I  174.  Where  a  certificate  Is  issued  by  tbe 
Oommissloner,  showing  that  the  purchaser  has 
occupied  tbe  land  as  required  by  statute.  It  can- 
not be  revoked  for  fellure  to  so  occupy. — Mitchell 
V.  Bobisou  (Tex.)  465. 

I  174.  Where  the  applicant  for  lands  makes 
the  affidavit  required  by  a  purchaser,  and  the 
C^Mumissioner  accepts  tt  and  awards  the  sale, 
he  is  without  _power  to  cancel  the  sale  because 
of  oollusion^MitcheU  ▼.  RoUson  (Tex.)  405. 

I  178.  ntle  to  stste  school  land  can  only  be 
secured  by  an  original  or  substituted  purchaser, 
from  tbe  state,  accompanied  with  actual  settle- 
ment and  continued  occupancy  and  a  substituted 
purchaser  most  make  the  affidavit  required  by 
Rev.  St.  1805.  art.  4292.— Brown  t.  Brown  CTex. 
Civ.  App.)  887. 

PUBLIC  UWS. 

See  Statutes. 

PUBLIC  POUCY. 

Validity  of  emitracte^  see  Oontracts,  H  113-138. 

PUBLIC  PROPERTY. 

See  Oouniies,  {  110. 

PUBLIC  PROSECUTORS. 

See  District  and  Prosecuting  Attorneys. 

PUBLIC  REVENUE. 

See  Taxation. 

PUBLIC  SALES. 

See  Judicial  Sales. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  ||  80-11& 

PUBLIC  SERVICE  CORPORATIONS. 

SeeOarrlen;  Ootporations ;  Rallnmds;  Street 
Railroads. 
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Bridsa  Goimianias,  rm  Bribes,        -  - 
Electric  ligBt  and  heating  mmpanlea,  see  Elec- 
tricity. 

Telegraph  and  telephone  companiea,  see  Tele- 
graphs and  Telephones. 

Use  of  bridges,  see  Bridces,  1 12. 

Water  companies,  see  Watets  and  Water  Gouis- 
ei,  H  1»^20B. 

PUBLIC  USE. 

Taking  property  for  public  om  In  xeneral,  aw 

Eminent  Domidn. 
What  oonatltntes  public  use  for  which  property 

may  be  taken  under  power  of  eminent  domain, 

■ee  Eminent  Domain,  H  13,  14. 

PUBLIC  WATER  SUPPLY. 

See  Waten  and  Water  ConraeB,.!!  194-205. 

PUBLIC  WAYS. 

Mnnldpal  Corporationa,  H  6G1- 


8ee  Hlghwi 
706,  788- 


PUBLIC  WORKS. 


See  Brideea,  1 12;  Hlghwaya;  Lerees;  Hnnld- 
pol  GorporatlOH,  H  270-686. 

PUNISHMENT. 

For  crime  in  Keneral,  see  Criminal  Law,  1 1206. 
For  maiatalniug  disorderly  house,  see  Disorderly 

House,  I  24. 
For  refusal  to  glTe  deposition,  see  Depodtions, 

PURCHASERS. 

See  Sales;  Tendor  and  Purchaser. 

QUALIFICATIONS. 

of  expert  witnesses,  see  Drldence,  ff  536-54S. 
Of  Juron,  see  Jury,  |  58. 
Of  witnesses  In  sraeral,  see  Witnesses,  H  52- 
186. 

QUASHING. 

Indictment  or  Informatloii,  see  Indlctmoit  and 

Information,  §  137. 
Venire,  see  Jury,  1 116. 

QUESTIONS  OF  UW  AND  FACT. 

In  civil  actions,  see  Trial.  81  139-156,  101-194. 
In  criminal  prosecutions,  see  Criminal  Law,  H 
767-704. 

QUIETING  TITLE 

n.  PBOCEEDIHOS  AKD  BEUEl'. 

Bight  of  prevailing  party  to  costs,  see  Costs, 

r82. 

RAFTS. 

Bafting  logs,  see  Logs  and  Logging;  1 1& 

RAILROADS. 

See  Street  Ballroads. 
As  boundaries  of  school  Astrlct,  aee  Schools  and 

School  Districts,  {  30. 

As  employers,  see  Master  and  Servant. 

Authority  of  conductor  to  make  contract  of  em- 
ployment, see  Principal  and  Asent,  {  IQSL 

Carruge  of  goods  and  passengers,  see  Carriers. 

Z.  OOlfTKOX.  AXDBMaXTLATtOM  Ttt 
OVKBBJLL. 

Control  and  rejnilatioa  of  common  carriers,  see 
Carriers.  |)|  2-12. 


V.  BIQHT  or  WAT  AMD  OnOB  DT- 

TBBESTs  or  i.*ia>. 

Acquisition  of  rights  under  pow«  of  eminent 
domain,  see  Elmlnait  Domain. 

{  75.  Under  an  amended  ordinance  of  the 
city  of  Padncah,  a  main  railroad  track  built 
and  maintained  upon  one  of  the  <dtr*a  streets 
held  a  legal  stracture.— Kilcoyn  t.  CUeaso^  St. 

L.  &  N.  O.  R.  Co.  (Ky.)  ^ 

TI.  OOBSTRtTOTiqirMAXNTENAm]^ 
AMD  EQtnPlCElfT. 

Liquidated  damages  for  breach  of  contract  tar 
constmction,  see  Damages,  1  78.  « 

Option  to  terminate  contract  for  constructioa  of 
culvert,  see  Contracts,  I  217. 

Bestiaining  enforcement  of  otdlnance  extending 
street  across  tracks,  see  Injunction,  i  86. 

X.  OPEBATIOH. 

Carriage  of  lAsseugers.  see  Carriers,  ||  247-38^ 
Injuries  from  fallore  to  warn  servant,  see  lfBs> 

ter  and  Servant.  1 160. 
Injuries  to  employ^  see  Master  and  Servant, 

ft  90-100. 

Presumption  of  operation  of  trains  in  cnnpli- 
ance  with  train  schedules,  see  Evid^ioe,  |  ti9. 

(A)  Dmtr  to  Operate, 
limitation  of  action  for  injuries  from  operation 

of  road,  see  Limitation  of  Actioos.  I SS. 
Presumption  as  to  operation  of  traiiu  in  c«n- 

pUance  with  schedules,  see  Eridoice,  |  6B. 

I  222.  In  an  action  by  an  adiotning  land- 
owner against  a  railroad  company  for  damape« 
from  the  negligent  operation  of  its  traioB,  the 
mere  fact  that  their  operation  was  accom- 
panied by  those  things  which  are  incidental 
to  the  running  of  such  trains  is  not  evidence 
of  negligent  operation.— Kilcoyn  y.  Chicago,  St. 
L.  A  N.  O.  B.  Co.  (Ky.)  438. 

<B)  fltet««oi7*     HaalelpM.     aaA  <MKelal 
RevnlstloMS. 

I  265.  A  railroad  conductor  held  not  liable 
to  conviction  under  Acts  1st  snd  2d  Called 
sions  Slst  Leg.  c.  46,  I  2,  making  it  a  misde- 
meanor to  act  as  a  railroad  conductor  witboot 
prior  service  as  stated.— Byrne  t.  State  (tvx. 
Cr.  App.)  473. 

(D)  lajarlea  to  Lleeaaeos  or  Ts  oayo— <  rs 

'  IM  Oonoral. 

E^^m^m  passenger  trains,  see  Carrieia,  ft 

I  274.  One  coming  to  a  depot  va  lnisine«s 
with  the  railroad  company  hew  authorised  lo 

leave  the  premises  by  toe  route  commonly  used 
by  tbe  puolic  under  permission  from  the  cim- 
pany,  and,  while  so  doing,  he  Is  not  a  trespasser. 
-Arkansas  &  L.  Ry.  Co.  v.  Graves  (Ark.)  9ir2. 

i  276.  One  who  rides  on  a  train  under  an 
agreement  with  the  conductor  for  a  free  ride,  in 
consideration  of  assisting  with  the  freight,  is 
neither  a  passenger  nor  a  servant,  but  a  mere 
volunteer.— St.  Lonls.  I.  M.  &  8.  By.  Co.  v. 
Jones  (Ark.)  630. 

I  279.  Where  plaintiff  waa  near  his  wagon, 
which  was  standing  by  the  side  of  a  car,  and 
the  wagon  was  struck  by  the  car  which  was 
being  moved,  evidence  held  to  show  that  tbe 
assurance  of  the  conductor  tliat  the  wagoa 
would  not  be  stmck  waa  not  tlie  praximaie 
cause  of  his  Injury.— IlUm^  Cent.  B.  Co.  v. 
Reed  (Ky.)  440. 

g  282.  Plaintiff  in  an  action  against  a  rail- 
way company  for  penonal  ininriea,  who  testified 
he  was  on  board  a  freight  train  under  agrecmeBt 
by  the  conductor  to  let  him  work  his  passage. 
held  precluded  from  recovering  as  a  passenger; 
he  not  having  been  injured  while  on  uie  train. — 
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St  Lonii,  I.  M.  ft  S.  By.  Oo.  t.  Jones  (Ark.) 
636. 

f  282.  Where  plaintiff  was  near  big  wagon, 
which  was  sUndtng  by  the  side  of  a  ear,  and 
the  wagon  was  struck  by  the  car  which  was  be- 
ing moved,  evidence  held  to  show  that  plain- 
tiff did  not  rel7  on  the  assurance  of  the  con- 
ductor that  the  wagon  would  not  be  b truck.— 
lUlnola  Cent  B.  Co.  t.  Seed  (Ky.)  44a 

{B>  Aeeiaeata  tm  Tralu. 

Opinion  evidence  In  action  for  death  from  ac- 
cident to  train,  see  E^dence,  |  614. 

(F)  A««l««Bta  mt  CvaMlB«a. 

I  800.  Persons  uatng  a  crossing  hetd  to  do  so 
on  the  implied  invitation  of  the  railroad  com- 
pany so  that  its  servants  owed  them  the  duty 
of  exercising  ordinary  care  to  avoid  injury.— 
Arkansas  ftU  Ry.  Go.  v.  Graves  (Ark.)  902. 

I  312.  A  railway  company  held  guilty  of 
gross  negligence  in  badting  Ita  engine  over  a 
street  ctosring  oo  a  daA  ny^tr— Newtm 
T.  Wabash  B.  Co.  (Mo.  App.)  1196. 

I  824.  Rale  as  to  negligence  In  selection  of 
Iiathway  fay  one  passing  along  railroad  right  of 
way  held  not  to  apply  to  person  injured  at  pub- 
lic crossing.— Chicago,  R.  I.  ft  P.  By.  Co.  T. 
Beamea  (Tex.  Civ.  A^)  077. 

I  327.  One  about  to  cross  a  railroad  track 
held  required  to  look  and  listen  for  the  approach 
of  trains.— Arkansas  ft  L.  By.  Co.  v.  Graves 
(Ark.)  902. 

JS27.   A  pedestrian  attempting  to  crosa  a 
Iroad  side  track  held  not  gnilty  of  negligence 
in  failing  to  stop  to  look  and  listen  for  the  ap- 

Sroadi  of  trains.— Arkansas  ft  Lh  By.  Co.  t. 
Iraves  (ArkJ  982. 

I  S27.  One  struck  and  killed  by  an  engine 
held  guilty  of  contributory  negligence  as  a  mat- 
ter of  law.— Newton  v,  Wabash  R.  Co.  (Mo. 
App.)  1106. 

1  880.  A  person  aboat  to  cross  a  railroad 
trad  may,  to  some  extent,  rely  on  the  trainmen 
Kiving  signals  of  the  aimroach  of  trains,  and 
the  jury  may  take  that  net  into  couaideration 
in  determining  the  issues  of  contributory  neg- 
Jigence.— Arkuiaas  ft  L.  Ry.  Co.  v.  Graves 
(Ark.)  902. 

I  830.  A  person  in  crowing  a  railroad  track 
held  required  to  look  and  listen  before  entering 
the  sphere  of  danger,  if,  by  so  doing,  he  can  see 
and  hear  the  coming  train.— Newton  v.  Wabash 
R.  Co.  (Mo.  App.)  1195. 

I  344.  A  demurrer  to  a  petition  in  an  action 
for  injuries  in  a  etdlision  at  a  railroad  crossing 
held  properly  ovemiled.-^alveston,  H.  ft  H.  R 

Co.  V.  Greb  (Tex.  Civ.  App.)  489. 

I  846.  In  an  action  for  injuries  In  a  collision 
at  a  railroad  crossing,  the  issue  of  contributory 
negligence  held  not  raised. — Galveston.  H.  ft 
H.  R.  Co.  V.  Greb  (Tex.  Civ.  App.)  489. 

I  346.  One  in  attempting  to  cross  a  railroad 
track,  where  he  was  struck  by  an  engine  and 
killed,  will  be  presumed  to  have  been  in  the 
exercise  of  proper  care,  but  where  there  is  di- 
rect evidence  to  the  contrary,  the  issue  must  t>e 
solved  in  the  light  of  the  evIdence^Newton  v. 
Wabaah  R.  Go.  (Mo.  App.)  1196. 

1  848.  In  an  action  for  Injuries  to  a  pedes- 
trian struck  by  a  car  backed  by  an  engine, 
evidence  held  to  show  a  negligent  failure  to 
keep  a  lookout  while  backing  the  engine  and 
car.— Arkansas  ft  L.  Ry,  Co.  v.  Graves  (Ark.) 
092. 

I  848.  In  an  action  for  injuries  to  a  person 
struck  bjy  a  car  while  iKing  tiacked  by  an  en- 
gine, evidence  held  to  justify  a  finding  that 
the  failure  of  the  trainmen  to  ^ve  signals  of  the 
approach  of  the  car  was  tlie  proximate  cause  of 


the  injury.— Arkansas  ft  I*  By.  Co.  v.  Graves 
(Ark.)  992. 

I  360.  Whether  one  about  to  cross  a  railroad 
track  exercised  the  proper  degree  of  vigilance 
in  looking  and  listening  for.  trains,  held  ordi- 
narily for  the  jnry^Arkanaaa  ft  Lb  By.  Co. 
V.  Graves  (Aifc.)  90S. 

I  860.  Whether  one  stmck  by  a  car  backed 
by  an  engine  was  guilty  of  contributory  negli- 
gence, held  for  the  juiy.— Arkansas  ft  L.  Ry. 
Go.  V.  Gravea  (Ark.)  992. 

I  850.  Whether  a  person  struck  by  an  en- 
gine was  guilty  of  contributory  negligence  in 

Eins  on  the  track  held  for  the  Jury.— Missouri, 
£  T.  By.  Cow  of  Texas  v.  Butts  (Tex.  Civ. 
App.)  88. 

(G)  Injwries  to  Pevsoas  on  or  ae«r  Trsclu. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  SS  81-118. 

S  357.  Where  a  railroad  company  Injures  a 
person  ri^tfully  near  its  tracks,  the  sole  ques- 
tion with  reference  to  the  railroad  company's 
liability  was  whether  it  was  negligent,  and 
whether  the  uegllgence  caused  the  Injury. — 
St  Louis,  I.  H.  ft  S.  Ry.  Co.  v.  Jackson  (A^> 
206. 

S  367.  Where  plaintiff  was  standing  on  the 

platform  of  a  cotton  warehouse  toeatecTon  land 
not  belonging  to  the  railroad  company  at  the 
time  he  was  injured  by  the  demolition  of  the 
platform  by  being  struck  by  the  doors  of  cer- 
tain cars,  the  railroad  company  owed  plaintiff 
the  duty  of  reasonable  care. — St.  Lools,  I.  M. 
ft  S.  Ry.  Co.  V.  Jackson  (Ark.)  206. 

I  360.  A  railroad  company  failing  to  give 
the  statutory  signals  on  approaching  a  public 
street  crossing  held  liable  for  injuries  to  a  per- 
son rightfulbr  on  th«  track  at  another  ^ace.— 
Arkansas  A  L.  Ry.  Co.  v.  Graves  (Ark.)  092. 

I  376.  A  railroad  fmmpany  held  as  a  matter 
of  law  not  guilty  of  failing  to  use  ordinary  dili- 
gence to  avfAA  injury  to  a  tremsser  croning  a 
railroad  bridge.— Covington  ft  G.  ESerated  B.  ft 
Transfer  ft  Bridge  Go.  T.  Marsh  (Ey.)  147. 

i 376.  A  person  walking  on  a  railroad  track 
i  a  trespasser,  and  entitled  only  to  be  pro- 
tected from  injury  after  the  discovery  of  his 
peril.— Covington  &  C.  Elevated  R.  ft  Transfer 
&  Bridge  Co.  v.  Marsh  (Ky.)  147. 

S  381.  Rule  as  to  negligence  In  selection  of 
pathway  by  one  passing  along  a  railroad  right 
of  way  held  not  to  apply  to  one  who  supposed 
the  path  he  took  was  safe  for  the  time  befog. — 
Chicago,  R.  I.  ft  P.  Ry.  Co.  v.  Beames  (Tex. 
Civ.  App.)  977. 

1  383.  Courts  held  entitled  to  treat  failure 
to  look  and  listen  tor  approach  of  trains  aa 
negligence  as  matter  of  law,  when  circumstances 
are  such  that  the  court  would  be  justified  in 
assuming  that  no  man  of  ordinary  prudence 
would  have  neglected  that  precaution.— Chicago, 
R.  I.  ft  P.  Ry.  Co.  T.  Beames  (Tex.  OIt.  App.) 
977. 

8  400.  Evidence  in  action  for  Injury  to  per- 
son near  railroad  track  held  to  present  ques- 
tion for  Jury  whether  plaintiff  was  gnil^  of 
contribntoiy  negligence.— Chicago,  R.  I.  ft  P. 
Ry.  Go.  V.  Beanies  (Tex.  CSv.  App.)  977. 

f  401.  Where  a  minor  was  Injured  while  on 
a  cotton  platform  by  Its  being  demolished  by 
the  swinging  doors  of  a  passing  car,  negligently 
left  unfastened,  an  instruction  applying  the 
doctrine  of  the  turntable  cases  was  improper.— 
St  Louis,  I.  M.  ft  S.  By.  C!o.  v.  Jackson  (Ark.) 
206. 

{  401.   In  an  action  against  a  railroad  com- 

E.ny  for  the  killing  by  a  train  of  a  man  sleep- 
g  near  the  track,  a  requested  Instruction  held 
properly  refused  as  making  the  good  faith  of  the 
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enfbieer  on  defeodant**  train  the  basis  of  or- 
dinary care^St.  Loaia,  I.  M.  ft  S.  Ry.  Co.  t. 
BraaB  (Ark.)  648. 

I  401.  Instnictiona  In  action  for  Injury  to 
person  near  railroad  track  held  sufficient,  on 
question  of  proximate  cause  of  injury.— Chicago, 
R.  Z.  &  P.  By.  Co.  r.  Reames  (Tex.  Civ.  App.) 
977. 

(H)  Injuries  to  Aalaaala  om  or  mear  TrMlu. 

I  425.  Speed  of  a  train  in  violation  of  mu- 
nicipal ordioances  held  not  the  proximate 
cause  of  an  injury  to  a  hone  at  a  cross] nr.— 
t^dtke  T.  Texas  ft  N.  O.  R.  Co.  (Tex.  Civ.  App.) 

377. 

i  447.  In  an  action  against  a  railroad  com- 
y,  an  inatmction  held  proper.— Lndtke  v. 
as  ft  N.  O.  R.  Co.  (Tex.  dr.  App.)  877. 

(1)  Fire*. 

Admissions  by  agent  in  action  for  Injuries  from 

fire,  see  Bvfdence.  fg  123,  248. 
Declarationa  of  agents  as  res  gest»  In  action  for 
Injuries  from  fire,  aee  Evidence,  1 123. 

I  4fi7.  Under,  the  statute,  trainmen  held  re- 
quired to  prevent  the  spread  of  fires  set  by  en- 
gines, and  this  duty  it  owes  to  all  owners  of 
property  adjacent  to  the  right  of  way. — Lemeu 
T.  Kansas  City  Southern  By.  Co.  (Mo.  App.) 
IS. 

RAPE. 

I.  OZTElfSES  AND  BESFONSIBIXJTr 
THEBXFOB. 

g  0.  Consent  defeats  the  charge  of  rape, 
where  the  party  la  capable  of  giving  consent.— 
Altman  v.  Eckermann  (Tex.  Civ.  App.)  523. 

I  10.  Deception  and  persnaslon  may  some- 
times be  eqnfvalent  to  the  nae  oC  force  In  ob- 
taining aezaal  intaroourse.— Altman  t.  Ecker- 
mann <Tex.  Civ.  App.)  523. 

I  16.  Touching  a  girl  with  the  intent  of  hav- 
ing sexnal  intercourse  constituted  an  assault; 
such  intent  being  an  intent  to  injure.— -Altman 
T.  Eckermann  (Tex.  Civ.  App.)  523. 

I  17.  Under  Pen.  Code  189S.  arts.  967.  969, 
one  on  trial  for  rape  of  a  female  under  the  age 
of  15  years,  held  not  entitled  to  rely  on  toe 

f resumption  of  a  common-law  marriage  arising 
rom  cohabitation  following  an  engagement  to 
marry  at  some  future  time. — Wofford  v.  State 
(Tex.  Cr.  App.)  929. 

I  19.  Three  peraons  who  were  present,  and 
co-operated  in  assaulting  a  girl  with  Intent  to. 
rape  her,  were  guilty  as  pnncipala.— White  v. 

State  (Xei.  Cr.  App.)  790. 

I  19.  Accused  held  a  principal  to  the  crime 
of  assault  with  intent  to  rape  under  the  cir- 
eumstances  stated.— Ross  y.  State  (Tex.  Or. 
App.)  793. 

XL  PBOSECimON  AKD  FUNISHMEMT. 

(A)  iBdlctaaoHt  &■«  Inforaiatlom. 

I  20.  An  information  charging  rape  held  suf- 
ficient—IS  tate  V.  Uolman  (Mo.)  695. 

I  34,  If  accused  seised  and  assaulted  pros- 
ecutrix with  intent  to  bafe  sexual  intercourse 
with  her,  the  crime  of  assault  with  intent  to 
rape  became  complete,  the  moment  the  assault 
was  actually  made,  though  accused  afterwards 
abandoned  the  intent  to  have  intercourse  with 
prosecutrix.— Ross  v.  State  (Tex.  Cr.  App.)  793. 

IK  BrldeMoa. 

Declarations,  see  Criminal  Law,  I  417. 
Declarations  of  codefendant,  sea  Criminal  Law, 

I  422. 

DemonstratiTe  evidence,  see  Criminal  Law,  I 
404.  ' 


I  86.  On  a  trial  Air  repe,  the  testimony  of 
prosecntriz  hM  to  rebnt  the  presumption,  if 
any,  <tf  a  oommon-law  marriage  betweoi  the 
parties^Wofford  T.  Sute  (Tex.  Cr.  App.)  929. 

S  40.  In  a  prosecution  for  assault  with  in- 
tent to  rape,  evidence  as  to  proaecutrix's  aen- 
eral  reputation  for  chastity,  held  not  admiBnbl& 
—Ross  V.  State  (Tex.  Cr.  App.)  793. 

I  40.  Id  a  prosecution  for  assault  with  in- 
tent to  rape,  testimony  held  Inadmissible  that 
prosecutrix  had  at  various  times  had  intercourse 
with  another,  and  timt  defendant  had  been  in- 
formed thereof.— Boaa  t.  State  (Tex.  Or.  App.) 
798. 

I  62.  On  a  trial  for  rape  of  a  female  onder 
the  age  of  15  years,  evidence  hM  not  to  show 
a  common-law  marriage  between  the  parties. — 
Wofford  V.  State  (Tex.  Cr.  App.)  929. 

i  63.  Bvidence  held  not  to  support  a  convict- 
tion  of  assault  with  intent  to  rape. — ^Blair  t. 
State  (Tex.  Cr.  App.)  358. 

?i  58.  Bridence,  in  a  nroaecntlon  for  aaaanlt 
th  intent  to  rape.  hM  to  ^ow  that  accused 
and  his  companions  were  at  the  place  where  tbe 
assault  was  committed  by  a  common  desicn  for 
the  purpose  of  assaulting  prosecutrix.- WUte  r. 
State  (Tex.  Cr.  App.)  790. 

I  53.  In  a  proaecution  for  asaaolt  with  in- 
tent to  rape,  evidence  held  to  sustain  a  findUig 
that  accused's  purpose  in  meeting  prosecutrix 
on  the  occasion  in  qneetion,  was  to  have  aexual 
intercourse  with  her  with  or  without  her  con- 
sent, and  not  to  demand  an  explanation  of  her 
concerning  a  letter,— Ross  t.  State  (To*  Cr. 
App.)  798. 

(C)  Trial  mnA  Review. 

Verdict  on  several  counts,  see  Criminal  Lmw, 
I  878. 

in.  OIVH.  T.TABTT.ITT. 

I  65.  Sexual  intercourse  with  a  girl  13 
years  of  age  is  rape,  ao  as  to  sustain  an  ac- 
tion for  damages.— Altman  v.  Bckermann  (Tex. 
CIt.  App.)  C^. 

S  66.  A  complaint  hdd  snfflelent  to  soatain 
a  civil  action  for  rape  aa  against  a  general  de- 
murrer.—Altman  T.  Ednrmann  (Tex.  Ctr. 
App.)  523. 

RATE. 

Of  interest  see  Interest.  }  38. 
Of  speed  of  street  cars,  see  Street  R^lroads,  H 
81,  84. 

TrMismrtatlon  rates,  see  GaTriers,  H  1^  197. 
199-201. 


RATIFICATION. 


Criminal  reapouribiUty  on  ratlflcatloB  of  nnan- 
thorlsed  act  of  anoHiei;        Criminal  t«v. 

I  oa 

Of  acta  of  partteutmr  tfaMcs  of  peraoaa^ 

See  Principal  and  Agent,  U  170-178. 

Officer  of  fraternal  inaurance  society,  see  In- 
surance, I  685. 

Officers  and  agents  of  corporations  in  (eneial, 
see  Corporationa,  |  426> 

Of  particular  oeta,  ooafroett,  or  tronaaction*. 

See  Deeds,  |  76. 

Contract  of  employment  by  oflker  of  Eternal 
Insurance  aoefetr,  see  lasomace,  |  6eiL 

REAL  ACTIONS. 

See  Ejectment ;  Trespass  to  Try  l^tle. 

REAL  ESTATE  AGENTS. 

See  Brokers. 
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INDBZ-DIGEST. 


REAL  PROPERTY, 

AnnexatloD  of  chattela  to  real  pwpextj,  see 
Fixtures. 

Assets  of  estate  of  decedmt,  sae  EJsecuton  and 

Administraton,      39,  150. 
iJondusiTenesa  of  judgment  in  acUoos  relating 

to  real  property,  see  Judsment^  I  747. 
CoaveraDces,  see  Deeds ;  Vendor  and  Pnrcbaser. 
Description  in  deed,  see  Deeds,  H  111-114. 
Effect  of  statute  of  frauds  on  agreements  ^ela^ 

Ing  to  real  property,  see  Frands,  Statute  at, 

I  72. 

Liens  for  improTements,  see  Mecbanfes'  Uena. 

Limitation  of  actlona  to  recorer,  Me  limitation 
of  Actions,  i  W. 

Mortgage,  see  Mortgages. 

Remedies  inrolving  or  affecting,  see  Ejectment ; 
Trespass  to  Try  Title. 

Sales  by  executors  or  administrators,  see  Ex- 
ecutors and  Administrators,  H  325-383. 

Trespass  to,  see  Trenrass. 

Venue  of  actions,  see  Venue,  I  5. 

REBUTTAL. 

Admission  In  rebuttal  of  erldenea  proper  In 
cfalet  see  Trial,  «  62. 

RECALL 

Power  of  Justice  to  recall  process,  pse  Justices 
of  the  Peace,  1  80. 

RECEIVERS. 

Of  corporations  In  general,  see  CorporaHons,  {| 

560-566. 

Of  estate  of  decedent,  see  Executors  and  Ad- 
ministraton, I  WO. 

I.  KATUBS  AHP  OBOUinW  OF  BE- 
OMYBMHTP. 

<B)  awmmMm  of  Avpolateamt  mt  BemlTsr. 

Of  estate  of  decedent,  see  S&Mcnton  and  Ad> 
miniatratom,  S  100. 


RECEPTION. 

Of  evidence  at  trial,  see  Criminal  taw, 
680:  Homicide,  |  367;  Trial.  B 


670- 


RECOQNIZANCES. 

On  appeal  or  writ  of  error  in  criminal  prosecn- 
ti<Mis,  see  Criminal  Law,  |  107& 

RECORDS. 

See  Abstracts  of  Title. 

Failure  to  record  cattle  brand  as  affecting  va- 
lidity of  gift  of  animals,  see  Gifts,  1 18. 

Of  im4ieial  proeeeAinga. 

Abstracts  or  record  on  appeal,  see  Appeal  and 

Error.  H  581-590. 
Court  records  in  gmecal,  see  Courts,  H  112- 

Judgnwnt  see  Jadgment,  H  273,  768. 
Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  H  400-713;  Criminal  Law, 

Hioes-iiao. 

BeooHt  M  wtdenet.  and  wMmoe  ftlaUmff  to 
Mattert  of  record. 

Best  and  secondary  evidence,  see  Eridence,  f 
158. 

Documentary  eridence,  see  ESrldence,  1  841. 
In  dvil  actions,  see  Gvidence,  H  333,  834. 


REFERENCE. 

H.  BEFEBEES  AMD  PB00EEDIHO8. 

t  47.  On  a  reference  to  a  special  master, 
appointed  nnder  a  stipulation,  ratified  by  the 
court,  prescribing  bis  powers,  be  would  be  pre- 
snmed  to  bave  bad  Uie  now«8  conferred  by 
Kirhy's  Dig.  I  6333.— MeVeisb  t.  Cbicaso  lliU 
&  Lumber  Co.  (Ark.)  638. 

m.  BEFOBT  ABD  XlNDDrOS. 

Review  of  qnestiona  of  bi&t,  we  Apptal  and 
f  Bnor,  H  lbl8-1022. 

{  00.  Findings  of  fact  by  a  master  based 
on  ccnflicting  testimony  should  not  be  set 
aside. — McVeigh  v.  Chicago  Mill  &  Lumber 
Co.  (Ark.)  638. 

I  00.  Parties  Md  not  bound  by  tbe  conclu- 
sions of  a  master,  aa  to  tbe  intupretation  of 
a  contract— McVeigb  T.  Cliicago  Mill  &  Lum- 
ber Co.  (Ark.)  638. 

REFORMATION  OF  INSTRUMENTS. 

I.  BIGBT  OF  AOTIOir  AHD  DEFEKSES. 

I  17.  Where  tbe  evidence  showed  that  tbe 
deed  conveyed  more  land  than  was  intended  to 
be  granted,  tbe  grantor  was  entitled  to  bave 
the  deed  reformed.— Morgan  v.  McCuin  (Ark.) 
450. 

n.  FBOOEEDUrOft  An>  BELIEF. 

?30.  Under  the  circumstances,  keld  that  cer- 
n  inadvertent  mistakes  In  a  contract  for 
tbe  erection  of  a  building  would  be  corrected, 
and  the  contract,  as  corrected,  would  be  en- 
forced, in  an  action  to  recover  the  tulance  dne 
thereunder,  and  to  -enforce  materialmen's  Hens. 
—Howell  v.  McMarry  Lumber  Co.  (Tex.  C^v. 
App.)  848. 

I  46.  In  an  action  ^lalnst  plaintiff's  gran- 
tee and  the  latter^  grantee  to  reform  the  deed 
on  tbe  ground  that  it  conveyed  more  land  than 
was  intended,  a  general  finding  for  the  last 
grantee  implied  a  finding  that  he  was  a  bona 
fide  purchaser  without  notice.— Motvan  v.  Mc- 
Cuin (Aik.)  458. 

REGISTRATION. 

Of  voters,  see  Elections,  f  116. 

REHEARING. 

See  New  Trial. 

On  ^^^^  error,  see  Criminal  Iaw, 

REINSURANCE. 

See  inanzance,  |  68^ 

RELATIONSHIP. 

DisqualiAearion  of  Judge  by  relationship  to 
party  or  person  interested,  see  Judges,  f  45. 

Duqaalificatiott  of  witness  by  relationship  to 
party,  see  Witnesses,  H 

RELEASE. 

See  payment. 

Of  particular  eUutet  of  righu  and  liahilitie$. 
Liability  as  guarantor,  see  Guaranty,  S  62. 
Liability  as  Indorser  of  bill  or  note,  see  Bills 

and  Notes,  |  256. 
Liability  as  surety,  see  Principal  and  Surety, 
li  105-129. 

ability  of  carrier  in  respect  to  goods,  see 
Carriers,  1 154. 
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Liabllltr  of  master  for  futoie  Injuries  to  serv- 
ant, lee  Master  and  Servant,  |  100. 

MfHigage  on  aennte  ^qperty  ot  wife,  aee 
Husband  and  Wife,  {  171. 

RELEVANCY. 

Of  eridencfc  see  Otlmlnal  Law.  |  868;  Evi- 
dence 1 113. 

REMAINDERS. 

Duties  and  Uabflities  of  life  tenants  as  to  re- 
maindermen, see  Life  Bstates. 

Vrated  or  contingent,  constmction  of  ttUI,  see 
WiUs,  1  634. 

I  Id.  A  will  Iteld  to  forbid  tbe  sale  of  laud 
within  Civ.  Code  Prac.  H  491,  492,  providine 
for  the  sale  of  contingent  ictereets,  save  where 
sale  is  prohibited  by  will,  deed,  etc.— Lee  v. 
Lee  (Ky.)  154. 

I  17.  Llmltatione  do  not  mn  against  the 
reversioner  until  the  death  of  the  life  tenant.— 
Watson  V.  Hardin  (AA.)  1002. 


REMEDIES. 


See  Actttm. 


REMEDY  AT  LAW. 

Bffeet  on  jurisdiction  in  equity,  see  injunc- 
tion, H  16,  8& 

REMEDY  OVER. 

Substitution  frf  third  person  paying  debt  to 
rights  of  credltw  agalnet  debtor,  see  Subro- 
gatitm. 

REMISSION. 

Of  part  of  recorcry,  see  Appeal  and  Error,  | 
1140. 

Of  part  of  recovery  as  affecting  liatnlity  for 
costs  on  appeal,  see  Costs,  | 

REMOVAL 

Of  aesiguee  for  credlton,  see  Asdgnments  for 

Benefit  of  Creditorg.  %  212. 
Of  city  treasurer,  see  Municipal  OorporatloDS, 


I  155. 
Of 


county  seat,  see  Counties.  SS  3^,  85. 
Of  fixtures,  see  Fixtures,  S  32. 
Of   passengers   or  intruders   from  passenger 
trains,  see  Carriers,  U  355^82: 

REMOVAL  OF  CAUSES. 

Presentation  of  petition  by  foreign  corporation 
for  removal  as  general  appearance,  see  Cor^ 
porations,  S  669, 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  CourtB,  S  488. 

VX.  PROOEEDINOS  TO  PROOtTBE  AUD 
EFfEOT  OF  BEMOVAL. 


Finality  for  put 
fusing  to  transi 
ror,  S  78. 


xMe  of  review  of  order  re- 
ar cause,  see  .^ppeal  and  Er- 


RENDITION. 

Of  judgment,  see  Judgment^  i|  198^207,  244, 
256. 

RENEWAL 

Of  cause  of  action  barred,  or  against  which  11m* 
Itation  has  commenced  to  mn,  see  Limitation 
of  Actions,  IS  146-149. 

Of  contract  for  water  supply,  see  Waters  and 

Water  Couraea,  E  200. 


RENT. 

See  Landlord  and  Tenant,  {  248. 

REOPENING  CASE. 

For  fortber  evldaioe,  aee  (Mminal  Iaw,  |  688l 

REPAIRS. 

See  Improvements. 

REPEAL 

Of  statute,  see  Statutes,  ||  162-171,  232. 

REPETITION.  ' 

Of  Instructions,  see  Trial,  |  280. 

REPLEVIN. 

I.   RIGHT  or  AOTXOHAlTODEFEllBEa. 

{  8.   In  replevin  to  recover  certain  mal«e, 

Elaintiff  held  not  entitled  to  recover  the  same; 
e  not  being  eutiUed  to  possession  at  the  time 
the  suit  was  brought.— Comett  t.  Bat  OIou 
App.)  85. 

DAKAOES. 

I  83.  A  defendant  In  replevin  who  had  w 
legal  or  equitable  ri^t  or  interest  in  or  to 
the  chattels  taken  from  him  and  delivered  to 
plaintiff  may  not  recover  damages  for  the  tak- 
ing and  detention  of  the  proper^,— United  Shoe 
Machinery  Go.  v.  Bamlose  (Mo.)  1138. 

I  83.  One  not  entitied  to  the  use  of  a  pat- 
ented machine  because  he  holds  it  merely  nnder 
a  void  lease  fn»n  the  patentee  is  not  eatitlrd 
to  damages  for  the  taking  and  detention  of  the 
machine  by  the  patentee.— United  Shoe  Ma- 
chinery Co.  T.  Ramlose  (Mo.)  1133^ 

VI.  TBIAIi.  JTOQMElfT,  gHTOBOB- 
■mfT  OF  JlTDOMiaiT,  AMD 
REVIEW. 

Application  of  instructions  to  hanea,  nee  Trial 

S  251. 

Harmless  error  in  taxation  of  eoata  agalBct 
auFeties,  see  Appeal  and  Error,  %  1074. 

Vn.  UABHJTIEB  OK  BOMIM  AHD 
tnVDERTAKHTOS. 

Competency  of  wife  as  witness  in  salt  to  rc- 
Btrain  execution  on  seplevin  bond,  see  Wit- 
nesses, IS  62.  56. 

Documentary  evidence  in  action  to  restrut 
execution  on  replevin  bond,  see  Kvideoce.  I 
3.54. 

Harmless  error  in  taxation  of  coats  against 
sureties,  see  Aiveal  and  Error,  |  1074. 

Injunction  agaiuBt  execution  OD  replevbi  bond, 
see  Execution.  H  171. 

Restmtning  execution  on  replerln  bond, 
Execution,  |  172. 

I  124.  The  sureties  on  a  replevin  bond  are 
not  liable  for  the  costs  In  the  suit. — UcIatfK 
V.  Dmerwn  (Tex.  Civ.  App.)  947. 

REPLICATION. 

In  pleading,  see  Pleading.  |  165. 

REPLY. 

In  pleading,  m  Pleading,  t  lOOL 

REPORT. 

Of  sale  of  land  for  public  improvemeats,  m 

Municipal  Corporations,  J  576. 
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INDEX-DIGEST. 


REPRESENTATION. 

Of  bank  hy  officers  and  agents,  Me  Banks  and 

Banking,  H  109.  lia 
Of  corporation  by  offlcen  and  agents,  see  Ooi^ 
atloni,  H  417-432. 


point 


REPRESENTATIONS. 


False  repreaentationa^   see  £1alaa  Pietenaea; 
Fraud. 

In  application  for  inmirance,  see  Insazutce,  | 


REPRESENTATIVES. 

^«nonal  representatlvea,  see  Execnton  and  Ad- 
miniitrators. 

REPUDIATION. 

Of  nnanthoriied  contract  nude  thronj^  agent, 
Bee  Prindpal  and  Agent  1 152. 

REPUGNANCY. 

In  description  of  boundaries,  see  BoDndanea, 
I  3- 

In  inatmctions  to  jury,  see  Trial,  |  243. 

REPUTATION. 

Of  witness,  see  Witnesaee.  |  887. 

REQUESTS. 

For  Instnietlona.  see  Criminal  Law,  H  824- 

830;  Trial,  H  2S9-260. 
For  instructions,  necesaity  for  paiposes  ot  re- 

Tiew,  see  Ak>m1  and  StRor,  f  21ft. 

RESERVATIONS. 

Of  power  to  alter  or  amend  corporate  charter, 
see  ConstitDtionAl  Law,  |  120. 

RES  GEST^ 

In  civil  actions,  see  Evidence,  {{  123-127. 
In  criminal  prosecutions,  see  Criminal  Law,  | 
868l 

RESIDENCE 

Nonresidence  as  affecting  limitations  of  actions, 

see  Limitation  of  Actions,  |  87. 
Of  parties  to  action  aa  determining  TOias,  see 

Venue.  $  22. 

RES  IPSA  LOQUITUR. 

Negligence  in  general,  see  Negligence,  |  121. 
NeRligence  causing  injuries  to  paasengen,  see 

CerrietB,  |  815. 
NegUgnce  of  master,  see  Master  and  Servant, 

RES  JUDICATA. 

See  Judgment,  H  551-627,  616-747. 
Former  decision  as  law  of  the  case,  see  Appeal 
and  Error.  |  1097. 

RESOLUTIONS. 

Of  school  tmstees,  see  Schools  and  School 
Districts,  H  87,  40. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  tt  304r-8S2 :  Principal 
and  Agent.  »  150-152. 


RESTORATION. 

Of  purchase  price  as  condlticHi  precedent  to 
action  by  county  against  county  judge  to 
recover  woperty  purchased  at  Judidal  sale, 
see  Oomfties,  I  Ua 

RETAINER. 

0£  attorney,  see  Attorney  and  OUen^  |  Vit 

RETURN. 

Of  process  in  general,  see  Process,  ||  141-146. 

Of  purchase  price  as  cmiditioa  precedent  to 
action  by  county  against  county  judge  to  re- 
cover property  pardkased  at  Judidal  sale,  see 
Counties,  |  llOi 


See  Taxation. 


REVENUE. 
REVERSAL 


Of  judgment  or  order  in  civil  actions,  see  Ap- 
peal and  Error,  fi  1170-1176. 

Of  judgment  or  order  in  criminal  prosecutions, 
see  Criminal  Law,  i  1186. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  K  1118-1186;   Habeas  Corpus. 

Of  accounting  by  executor  or  administrator,  see 
Executors  and  Administrator^  {  510. 

Of  judgment,  In  court  rendering  it,  see  Judg- 
ment, S  310. 

Of  judgment  of  justice  of  the  peace,  see  Jus- 
tices ot  the  Peace.  H  140-164. 

REVIVAL 

Of  cause  of  action  barred  by  statute  ot  limita- 
tions, see  Limitation  of  Actions,  fi  146-140, 
Of  Judgment,  see  Judgment,  {{  866-87a 

REVOCATION. 

Of  gift,  see  Gifts,  i  41. 

RIGHT  OF  WAY. 

See  Easements. 

For  railroads.  In  goieral,  see  Railroads,  f  7S. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  |  42;  Waters  and  Wa- 
ter Courses,  |  85. 

RISKS. 

Assumed  by  servant,  see  Master  and  Servant 

H  205-228  :  288.  295. 
Within  insursnce  policy,  see  Insurance,  H 

467. 

RIVERS. 

See  Navigable  Waters. 

Riparian  rights,  see  Waters  and  Water  Courses, 

ROADS. 

See  Highways;  Street  Railroads. 
In  cities,  see  Municipal  Corporations,  H  661- 
706. 

RULES. 

Of  master  govemins  work  of  servant,  see  Mas- 
ter and  Servant.  §i  141-145,  243. 
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Of  railroad  company,  admiBBibUity  in  action 
for  injoriefl  from  exploaion,  we  S^rplosiTeB, 

ol  water  company,  lee  Waters  and  Water 

Courses.  I  302. 

RULES  OF  COURT. 

See  Gonrta,  I  82. 

Ordm,  wa  Motions,  |  60. 

SALARY. 

Gamiahment,  «ee  Gamisbment,  |  41. 

Of  agenta,  lee  Principal  and  Agent,  H  M-W. 

SALES. 

CrinUnal  responsibility  for  sale  of  pooled  crops, 
■ee  Crops.  |  8. 

Bzercise  of  power  of  sale  In  mortgage,  see 
Mortgages,  iS  335-876. 

Validity  as  to  creditors  or  subsequent  pur- 
chasers, see  Fraudulent  Conveyances. 

SdlM  by  or  to  partioutar  clastM  of  pertona. 

By  carriers  of  unclaimed  gooda  for  freight 

charges,  see  Carriers,  {  197. 
Trustees,  see  Trusts,  {  198. 

Bdtea  of  particular  apeciet  of,  or  ertatea  or 
intereatt  in.  property. 

Bee  Intoxicating  Liquors;    Mines  and  Min- 
erals, I  56;  Public  Lands,  H  173,  ITS. 
Mortgaged  property,  see  Mortgages,  |}  274, 

335-37a 

Beal  property  In  general,  see  Vendor  and  Pur- 
chaser. 

Shares  of  corporate  stock,  see  CorporatloDs,  % 
121. 

Btandlng  timber,  see  Logs  apd  Logging,  |  8. 
Trust  property,  see  Trusts,  I  198. 

Sole*  OK  iudidal  or  other  proeeeHnga. 
See  Execution,  |  22& 

For  nonpayment  of  assessments  for  public  im- 
provements, see  Municipal  Corpora ti(«iB,  H 

576,  577. 

Purchase  by  county  Judge,  see  GoVDtlea.  i  110. 
Remainder,  under  order  «  court,  we  Remain- 
ders, X  16. 
Tax  aales,  see  Taxation,  H  6^-61& 

I.  BEQUnXXBSAVD  VAUDXTT  Or 
OONTBAOT. 

I  1.  A  contract  for  the  sale  of  lumber  was 
sufficiently  definite  to  sustain  a  canse  of  action 
for  its  breaeb.— American  Hardwood  Lumber 
Co.  V.  Dent  (Mo.  App.)  820. 

.IS  19,  20.  A  transfer  of  personal  property 
In  consideration  of  marriage  must  antedate  the 
engagement.— Miles  v.  Monroe  (Ark.)  643. 

SI  19,  20.  A  transfer  of  i>ersonal  property 
in  conalderatiim  of  marriage  Aeld  a  sale  and 
not  a  gift,  and  as  eonclnslTe  as  If  founded  on 
other  valuable  consideration.— Miles  t.  Monroe 
(Ark.)  643. 

S  28.  A  written  order  for  goods  Aeld  to  be 
only  a  proposal  to  purchase,  subject  to  be  coun- 
termanded.—Toledo  Computing  Scale  Co.  t. 
Stephens  Bros.  (Ark.)  926. 

I  23.  Though  an  order  for  gooda  contained  a 
provision  that  it  should  not  be  countermanded 
or  withdrawn,  it  may  yet  be  countermanded 
before  acceptance,  since  till  then  there  is  no 
consideration  for  the  agreement. — Toledo  Com- 
puting Scale  Co,  v.  Stephens  Bros.  (Ark.)  926. 

I  52.  Finding  of  the  court  sitting  an  a  jury, 
In  an  actiim  to  recover  for  the  prire  of  gooaa 
claimed  to  have  been  sold  to  tite  defendant, 


that  Ae  order  bad  been  oountermanded.  ftcUT 
to  be  sui^rted  by  substantial  evidencej--Tole- 
do  Canpadng  Scale  Co.  t.  StepliMia  Broa. 
(Art)  02a 

n.  OONSTKirOTZOlf    OF  OOHTBACT. 

S  82.  In  the  absence  of  any  stipnlatlMi  In  a 
contract  of  sale  as  to  time  or  terms,  caabpay- 

ment  on  delivery  is  presumed. — LoulsTille  Pack- 
ing Co.  V.  Crain  (Ky.)  575. 

ZV.  PSBFOBBCAHOB  OF  OOBTftAOT. 

(O  DeU-verr  amd  Aeeevtue*  •<  Oa«Ja. 

S  164.  Where  the  surplus  of  an  overship- 
ment  of  lumber  to  a  buyer  was  turned  over  by 
him  to  a  lumber  company,  and  tlte  act  was 
ratified  by  the  seller,  the  buyer  was  liable  ta 
the  extent  of  his  order  alone.— Bullock  Lninr 
ber  Co.  v.  Marbniy  Lumber  Co.  (Ky.)  SGOt. 

▼XI.  BEMEDIBB  OF  SBT.T.Bfc 

S  308.  One  who  transfers  persmial  property 
to. another  under  an  agreement  that  the  trans- 
feree shall  make  certain  improvements  thereon 
Is  not  entitled  to  a  lien  for  tne  price  as  against 
a  materialman.^*anbandle  Telephone  A  Tele- 
rai^  Go.  V.  Kellon  Switchboard  ft  Smply  Co. 
^ex.  av.  App.)  80S. 

(B)  Aotlons  for  Friee  or  Talao* 

Adverse  judgment  in  action  on  note  as  bar  to 
action  on  contract  of  sale,  see  Judgm^at,  S 
585. 

Invalidity  of  note  for  patented  article  na  af- 
fecting limitations,  see  Umitation  of  Actiwa. 
S  28. 

(F)  Aetlooa  for  Poioges. 

S  371.  A  party  must  at  least  offer  to  perform 
conditions  precedent  before  he  can  maintain  an 
action  for  breach  of  contract.— HeasIg-EIUs 
Drug  Co.  V.  Prlesmeyer  (Mo.  App.)  829. 

I  371.  A  plaintiff  who  has  not  t^epaid 
frelfi^t  on  goods  aold,  according  to  the  terms 
of  the  contract  cannot  maintain  an  acdoa  for 
breach.— Hessl^Ellis  Drug  Co.  T.  Prieameyer 
(Mo.  App.)  S». 

S  381.  Record  heH  to  warrant  Inference  that 

action  was  commenced  at  the  same  term  when 
amended  petition  was  filed  and  more  than  one 
year  after  date  of  contract.— Hessig-EnUs  Drag 
Go.  V.  Prieameyer  (Mo.  App.)  329. 

Vm.  BEMEDIES  OF  BVTEB. 

<C)  ActtOBB  for  Brcaeh  of  CoatrMt. 

I  418.  In  an  action  for  breach  of  n  contract 
for  the  sale  of  meat  at  a  specified  price,  nile 
stated  as  to  damaaea.— LouiaviUe  Packing  Co. 
V.  Grain  (Ky.)  575. 

S  418.  In  en  action  for  breach  of  a  contract 
for  the  manufacture  end  sale  of  lumber,  the 
kinds  and  amounts  to  be  delivered  l>eing  with- 
in the  discreticm  of  the  seller,  the  damajces 
would  be  determined  wl&  reference  to  tb« 
minimum  amount  on  which  the  loss  anatmin«d 
was  the  least. — American  Hardwood  I«mber 
Co.  V.  Dent  (Mo.  App.)  320. 

SALOONS, 

See  Intoxicating  liQuon. 


SATISFACTION. 

See  Payment;  Tender. 
By  piindpal  aa  dlwharr*  of  surety, 
dpal  and  Surety,  I  11' 


Prio- 
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SCAFFOLDS. 

UablUty  of  maiter  for  injuries  to  servant  from 
deteetB  in  Bcaflolds.  see  Marter  and  Servant, 
H  3fi6,  206,  217,  286. 

SCHEDULE. 

Fnanmptimi  of  operatltni  of  ttmlns  in  eom- 
^I^ce  with  trun  ycbedolea.  Me  Evidence, 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Sale  of  liguon  near  sdiool  hoases,  see  Intoxi- 
cating Liquors,  |  146. 

n.  PUBLIO  SOKOOXA. 
(A)  BBtftbllaliment,  flohool  IrfiaCa  wA 

Dispoaal  of  school  landa  in  geneiaL  see  PabUe 
I^nds,  1 173. 

(B)  Ove«41oK,  Alteration,  SOxiutrnmom,  aaA 
mMolatlon  of  Dl«trl«tM. 

S  3a  Where  the  Act  of  March  81,  1880 
<FriT.  Acts  1885^  c.  492),  makes  a  railroad 
the  boundary  line  between  two  school  districts, 
the  boandary  line  la  not  the  right  of  way,  but 
the  center  line  of  the  railroad.— Trustees  of 
Kddyrille  Oraded  Common  Schools  v.  Board  of 
Education  of  Kuttawa  Common  School  Dist. 
No.  29  (Ky.)  182. 

i  82.  Under  Act  March  81,  1886  (Frir. 
Acts  188S-86,  c.  492).  the  Une  of  a  raUroad 
held  to  be  the  boundary  between  two  school 
diatricta,  although  the  purpose  of  the  act  iu 
transterring  a  part  of  one  district  to  another 
was  thereby  partly  defeated.— Trustees  of  Bd- 
dyville  Graded  Common  Sdtoola  t.  Board  of  Ed- 
ucation of  Kuttawa  Oommon  School  DIat  No. 
2©  (Ky.)  182. 

i  87.  Where  a  petition  to  annex  territory  to 
a  school  district  described  the  territory  to  be 
annexed  by  metes  and  bounds,  the  proceedings 
were  not  void^  because  the  resolution  granting 
the  petition  did  not  give  the  boundaries  of  the 
annexed  territory. — Crabb  v.  Celeste  Independ- 
ent School  Diat  (Tex.  Civ.  App.)  890. 

I  37.  Faitore  of  a  board  of  Bcho<4  trustees 
to  file  ft  resolution  containing  a  description  of 
added  territory,  for  record  .with  the  county 
clei^,  may  be  cured  by  a  nunc  pro  tunc  order. 
— Crabb  r.  Celeste  independent  School  Dist. 
(Tex.  Civ.  App.)  800. 

?S 39.  Though  the  award  of  arbitrators  ap- 
nted  under  Rev.  St.  1899,  {  9742  (Ann.  St. 
906.  p.  4463),  to  decide  as  to  the  change  of 
boundaries  of  achool  districts  did  not  diow  they 
were  dlslntereated  men  and  rMident  taxpayers, 
it  will  not  be  held  invalid  where  the  return  to 
certiorari  proceedings  to  review  the  award  con- 
tained the  school  commissioner's  record  of  ap- 
pointment of  the  board  of  arbitration  which 
showed  Boch  facts.— State  ex  rel  Sdiool  Dist. 
No.  18,  Tp.  Kl,  Kg.  34  of  Flatte  Gonaty  t. 
Snton  (MO.  App.)  11. 

S  40.  Certain  proceedings  to  add  territory  to 
a  school  district,  thou^  irregular,  held  a  de 
facto  annexation  which  couid  on]y  be  question- 
ed by  the  state  in  a  direct  proceeding.— Crabb 
V.  Celeste  Independent  School  Dist  (Tu.  Civ. 
App.)  890. 

I  40.  A  petition  to  add  property  to  a  school 
district  purported  to  have  been  sworn  to  the 
day  after  the  board  acted  thereon,  and  that  a 
copy  of  the  resolution  granting  the  petition  was 
not  filed  in  the  county  cleric's  office,  Acid  not 
to  render  the  proceeding  void.— Orabb  v.  Celeste 
Independent  School  Dist  (Tex.  Civ.  App.)  890. 

I  40.  The  deteiiDiBBtion  of  a  achool  board 
that  a  petidoB  to  h  :£  territory  to  the  district 


:  waa  signed  by  a  majority  of  the  persons  quali- 
fied to  vote  for  members  of  the  Legislature, 
within  the  territory  sought  to  be  added,  held 
not  aobiect  to  collateral  attack.— Ozabb  v.  Ge- 
teste  Independent  School  Dist  (Tex.  Otr,  App.) 
880. 

(SO  DtotrIM  IMft,  SeewltlMt  *a<  Tax- 
ation. 

I  101.  Where  a  sdiool  tax  at  a  specified  rate 
had  been  validly  voted  in  a  district,  such  rate 
became  applicable  ta  new  territory  added  to 
the  district,  in  the  absence  of  an  election  to 
vote  off  the  tax,  under  Sayles'  Ann.  Civ.  St. 
Supp.  1906.  p.  410.  ft  63-65.— Crabb  v.  Cteleste 
Independent  School  Dist  (Tex.  Civ.  App.)  800. 

I  102.  Property  annexed  to  a  school  district 
held  not  exempted  from  school  taxes  levied 
therein,  by  reason  of  defects,  curable  nunc  pro 
tunc,  remaining  uncorrected.— Crabb  v.  Celeste 
Independent  School  Diet.  (Tex.  Civ.  App.)  890. 

S  108.  Failure  of  board  of  trustees  of  inde- 
pendent achool  district  to  comply  with  law  as 
to  appointment  of  board  of  equdization  and  as 
to  making  oat  separate  tax  roll  held  to  invali- 
date tax  for  maintenance  and  for  payment  of 
bond.— Chambera  v.  Cook  (Tex.  Civ.  App,)  865. 

I  103.  Under  Acts  81st  Leg.  c  12,  Jf  78, 154. 
held  immaterial  that  eiections  for  achool  main- 
tenance Ux  and  for  issuance  of  bonds  were 
he^^8^«a  tely.— Chambers  v.  CJook  (Tex.  Olv. 

<F)  Olaima  Agralnat  District,  and  AotlOBB. 

S  116.  The  delay  of  the  trustees  of  a  school 
district  in  asserting  their  rights  agaiust  an- 
other district  results  in  no  disability  to  bring 
an  action,  save  in  so  far  as  the  statute  of  Itm- 
itations  haa  mn.— Trustees  of  Eddyviile  Orad- 
ed Common  Schools  v.  Board  of  Education  of 
^ttftwa  Common  School  Diat  No.  29  (Ky.) 

SCIENTER. 

Knowledge  of  falsity  of  representations,  see 
Fraud,  I  13. 

SCIRE  FACIAS. 

To  Kvlve  judgment  see  Judgment  H  646, 870. 

SEARCHES  AND  SEIZURES. 

Subpoena  dncea  tecum,  see  ^tneases,  1  10. 

SECONDARY  EVIDENCE. 

SMMCriminal  Law,  |  398;  Evidence,  H  ISS- 

SECRETARY  OF  STATE. 

Sworn  copies  of  records  aa  evidenoe.  see  Evi- 
dence, f  841. 

SECURITY. 

See  Chattel  Mor^ges;  Mortgages;  Principal 

and  Surety. 
Collateral  security  in  general,  see  Fledge*. 
In  proceedings  for  attachment,  see  Attachment, 

f  350. 

In^  ^^eedings  for  injunction,  see  Injunction, 

In  replevin,  see  Replevin,  |  124. 
On  aiqpeai  or  writ  of  error,  see  Ainieal  and 
Error,  {  1234;  CrtmiBal  Law.  |  IOTST 

SEDUCTION, 
n.  OKmnrAZ.  responsibelity. 

Verdict  on  several  counts,  see  Grimloal  Iaw, 
i  STa 
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{84.  SedDcdoo,  under  Rev.  St  1909,14478, 
deflned.— State  t.  IboauLS  (Mo.)  225. 

SEGREGATION. 

Power  of  to  Kgregate  bawdy  Itonaei,  see 
Manidpal  Cozpoiations.  |  692. 

SELF-DEFENSE 

Defense  to  prosecution  for  bomidde.  see  Homi- 
cide, II  110-116,  188-194,  30a 

SELF-EXECUTING. 

ProriidoDs  of  Coiutitntion,  tee  Ooiutltutioiial 
Law,  11  29^ 

SELF-SERVING  DECURATIONS. 

Admissibility  of  depositions  containioR  aelf-aerv- 
Ing  declarations,  see  Depositions.  {  101. 

AdmisBlbllitr  to  corroboimta  witness  Bee  Wit- 
nessei,  fSOS. 

SENTENCE 

See  Crimioal  Law,  H  989-999. 

SEPARATE  ESTATE 

Of  husband  or  wife,  dlstl 
n^U^^  property,  see  H 

Of  marrieid  woman,  see  Husband  and  Wife,  IS 
13S-194w 

SEPARATION. 

Of  hniband  and  wife,  see  DlTorce. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE 

Of  order  for  Injnnctlon,  see  Injanction,  |  213. 
Of  process,  see  Process,  ||  49-146. 

SERVICES. 

See  Master  and  Servant. 

Liens  on  real  property  for  services  rendered,  see 

Mpchanics'  Liens. 
Military  service,  see  MUitia. 
Of  broker,  sufficiency  to  entitle  to  compensation, 

see  Brokers,  |  57. 


ished  from  com 
d  and  Wife.  » 


SERVITUDE 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

In  porftculor  act«oi»  or  proceeding). 
See  Ejectment,  S  28. 

On  bond  of  guardian,  see  Qasrdlan  and  Ward, 
1173. 

To  recover  dividends  wrongfully  paid  bank 
Btocklkolder,  see  Banks  and  Banking,  |  77. 

Particular  demandt  or  UahUitiet. 
Bank  deposits  anlnst  debto  due  from  depositor, 
bank^s^r^bt  of  set-off,  see  Banks  and  Bank- 


SETTING  ASIDE 


Assessment  for  public  improvement,  see  Mnnid- 

pal  Corporations,  |  513. 
Indictment  or  information,  see  Indictment  and 

Information,  J  137. 
Judgment,  see  Judgment.  K  139-187,  342. 
Order,  see  Motions.  I  69. 
Verdict,  see  Xew  Trial. 


SETTLEMENT. 

See  Payment 

Of  accounts  of  executors  or  administrators,  see 

Executors  and  Administrators,  H  484-510; 
Of  accounts  of  gnardtans,  we  Guardian  and 

Ward.  1 163. 
Of  bill  of  exceptions,  see  Criminal  Law,  |  lOOQ ; 

Exceptions.  Bill  of.  H  32-54. 
On  public  land,  see  Public  Lands,  S  178. 

SEWERS. 

In  dtiest  power  of  munidpality  to  make  im- 
grovements,  see  Monidpal  Corporatioiis,  f 

SEXUAL  INTERCOURSE 

See  Uape ;  SeducUon. 

SHADE  TREES. 

Authority  of  dty  to  remove  trees  from  ride- 
walks,  see  Mnmdpal  Oorporatlons,  |  606. 

Judlda]  notice  of  dedrabili^  of  locust  trees  as 
shade  trees,  see  Bvidence.  |  5. 

SHARES. 

Of  corporate  stock,  see  Corporations,  H  76-121. 
Renting  on  diana,  see  Landlwd  and  Tenant,  U 

32S^L 

SHERIFFS  AND  CONSTABLES. 

SherilTs  sale  of  proper^  of  oonnty.  see  Coun- 
ties, 1 110. 

nX  POWEBS.  DUTIES,  AJKH  T.fftBff.T. 
TIBS. 

I  128.  A  sheriff  Is  not  liable  for  a  faUore  to 

return  an  execution,  wbere  his  default  was  the 
direct  result  of  instructions  received  from 
plaintifTs  attorney.— Bamside  v.  Pendleton 
(Ark.)  221. 

I  138.  In  an  action  for  a  sheriff's  failure  to 
return  au  execution,  evidence  VId  to  justly  a 
finding  that  the  default  was  caused  by  the  in- 
structions of  plaintiff's  attorney.— Bumside  v. 
Pendleton  (Ark.)  221. 

I  138.  An  officer  sued  for  the  negligent 
death  of  a  person  arrested  by  him  JheU  not  re- 
quired to  show  by  a  preponderanoe  of  testi- 
mony how  decedent  was  iaJured.— McOanwy  t. 
Wright  (Ark.)  223. 

SHIPPING. 

See  Navigable  Wateta. 

SIDEWALKS. 

Injuries  frmn  defects  or  obstmctlonfl^  see  Ma- 
nidpal Gorporstlons.  U  76S-8L7. 

SIGNALS. 

From  trains,  see  Ballroads,  {  869. 

SIGNATURES. 

Forgery,  see  Forgery. 

To  articles  of  incorporation,  see  Corporations.  I 
76. 

To  information,  see  Indictment  and  Informt- 
Uon.  f  161. 

To  memorandum  of  contract  witUn  statute  of 
frauds,  see  Frauds,  Statute  ot  1 116^ 

SILENCE 

As  admlsrion,  see  Criminal  Law,  1 407. 
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SIMULATION. 

CoiiTeyuLC«g  and  trtiuaetioiu  In  fetod  of  end- 
itoza,  Mc  Fnodnlent  CoDT^rftncH. 

SUNDER. 

See  Llbd  and  Blander. 

SOCIETIES. 

See  AasodatioDS ;  Beneficial  AModationa. 

SOLDIERS. 

See  MlUUa. 

SOLICITORS. 

See  Attoniej  and  ClienL 

SOLVENCY. 

Of  frantoF  ai  affectinr  validity  of  ctrnTeyaiiee 
aa  to  creditOTB  or  rabseqneat  parcliaaen.  aee 
Fraudulent  CoDTeyancea,  |  61. 

SPECIAL  ELECTIONS. 

Ba^itmtion  of  voteia,  aee  Elections,  |  116. 

SPECIAL  UWS. 

See  Statutea,  |  77. 

SPECIAL  PROCEEDINGS. 

Soe  Certiorari;  Habeai  Corpus;  Mandamus; 
Motions. 

Condemnation  proceedings,  aee  Eminent  Do- 
main, i  262. 

SPECIAL  TAX  BILL 

Intemt  on  Judsment,  fee  Interest,  I  8& 

SPECIAL  TAXES. 

For  levee^  see  Lerees,  |  28. 

SPECIAL  TERMS. 

Of  court,  see  Courts,  |  64. 
Validity  of  judgment  at  special  term,  see  Judg- 
ment, i  11. 

SPECIAL  VENIRE 

See  Jury,  |  70. 

SPECIFICATION  OF  ERRORS. 

Id  aasisnment  of  errors,  see  Appeal  and  Error, 
1  728. 

In  briefs,  see  Appeal  and  Error,  t  758. 

SPECIFIC  PERFORMANCE 

n.  OOVTBAOTS  EHFOKOBABIA 

S  29,  A  contract  for  the  sale  of  land  held  to 
fiiifficiently  describe  the  land. — Keator  t.  Helfen- 
stelQ  Park  Realty  Co.  (Mo.)  1114. 

I  38.  EssenUals  to  irairant  the  granting  of 
specific  performance  of  a  parol  contract  to  con- 
vey land  stated^— Forrister  T.  BuUivan  (Mo.) 


IV.  FROGEEDnfaS  Ain>  BEZJEF. 

Application  of  atatntea  relating  to  venue,  in  ac- 
tion for  recovery  of  real  proper^,  see  Venue, 
S  5. 


Competency  of  -witnesses,  see  Witnesses,  I  140. 
Liability  on  appeal  bond,  see  Appeal  and  Error, 
i  1234. 

I  114.  A  petition  in  a  suit  for  the  specific 

Jerformance  of  a  contract  for  the  sale  of  land 
eld  to  Boffidently  describe  the  land.— Keator  v. 
Helfenstein  Park  Realty  Co.  (Mo.)  1114. 

I  121.  fi>vldence  of  the  existence  of  an  oral 
contract  to  convey  land  held  not  sufficient  to 
warrant  specific  performance  thereof.— Forrlater 
T.  SulUvan  <Mo.)  722. 

I  123.  In  an  action  for  specific  performance 
of  a  contract  for  the  sale  of  land,  evidence 
held  to  present  qneatlons  for  the  jury  whether 
the  withdrawal  of  a  deed  by  the  grantor  from 
a  depositary  waa  antfaorized,  or  grantee  consent- 
ed to  the  return  ct  the  deed,  or  bad  deferred 
payment  beytrnd  a  reasonable  time  for  the  ex- 
amination or  correction  of  the  title.— Bott  T. 
Wright  (Tex.  Civ.  App.)  960. 

SPEED. 

Of^^aea  Carrieis,  |  297;  Street  Ballroada^ 

SPIRITUOUS  LIQUORS. 

Regulation  of  manufacture  and  sale,  see  Intoxi* 
eating  Liqnors. 

STATE  BANKS.  . 

Sea  Banks  and  Banking,  H  42-77, 

STATEMENT. 

Acoommnying  assignment  of  errors,  see  i^peal 
and  Error,  |  742. 

Admissions,  see  Evidence,  H 

By  accused  or  other  persons  as  part  of  rea  gestot 
see  Criminal  Law,  8  368. 

By  parties  or  other  peisoDs  as  part  of  res  gestae 
see  Evidence.  H  123-127. 

By  witness  inconsiateDt  with  testimony,  see  Wit- 
nesses, H  379-396. 

Declarations,  see  Criminal  Law,  |  422. 

Hearsay,  see  Evidence,  |  317. 

Of  case  or  facts  for  purpose  of  review,  See  Ap- 
peal and  Error,  |  560. 

Of  grounds  fbr  continuance,  see  Continuance,  | 
46. 

Of  grounds  for  new  trial,  see  Criminal  Law,  I 

954. 

Of  grounds  for  new  trial,  sufficiency  for  pnr- 
pose  of  review,  aee  Appeal  and  Error,  }  802. 
Of  plaintirs  demand,  see  Pleading,  H  02-64. 

STATES. 

Concurrent  and  conflicting  exercise  of  police 
powers  by  state  and  municipality,  aee  Munici- 
pal Corporations,  I  B92. 

(3onfiicting  jniisdicaon  of  courts  of  bankruptcy 
and  state  courts,  see  Bankruptcy,  |  20. 

Courts,  see  Courts. 

L^gs^Uve  power,  see  Constitutional  Law,  {} 

Power  to  control  traffic  In  intoxicating  UQnon^ 

see  Intoxicating  Uqaon,  |  6. 
State  militia,  see  Militia. 

X,  FOXJTIOAX.  STATini  AHD  BBLA- 
TIOHS. 

I  1.  State  governments  possess  all  the  pow- 
ers of  the  Parliament  of  England  except  aucb 
as  have  been  delegated  to  the  United  States  or 
reserved  by  the  people. — McGrew  v.  Missouri 
Pac.  Ry.  CO.  (Mo.)  1076. 
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H.  GOVEBXlCElfT  AND  OFFI0EB8. 

Copy  of  offidsl  record  as  evidence,  see  Dvidence, 
{S41. 

Mandamus  to  state  boards  or  ofBcen,  see  Man- 
damus, SI  T7-11T. 

Official  certificate  as  eridence.  see  Btridence,  | 
334. 

m.  FROPEBTT.  OONTBAGTft,  AHS 
UABXXJTIB8. 

dsposal  of  pablic  lands,  see  PnbUc  lAnds,  H 

STATIONS. 

Railroad  stations,  injuries  to  persons  at  stations, 
see  Railroads,  {  274. 

STATISTICS. 

See  Ceosnsk 

STATUTE  OF  FRAUDS. 

See  SVands,  Statote  ot 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statntes  relatinff  to  particolar  subjects,  see 

tbe  various  specific  topics. 
Charging  statutory  offenses,  see  Indletmoit  and 

Information,  |§  110.  111. 

Constitutional  guaranties  of  privileges  or  im- 
munities, see  GoDStitutionai  Law,  S  20S. 

Constitutionality  in  general,  see  Constitutional 
Law. 

Following  language  of  statute  in  pieadlu  In  ac- 
tion for  wrongful  deatli,  see  Death,  |  47. 

Laws  denying  due  process  of  law,  see  GonstitQ- 
tional  Law.  Ill  251-313. 

Laws  denying  the  equal  protectfon  of  the  laws, 
see  Constitutional  Law,  {§  230-240. 

I^ws  impairing  obligation  of  contracts,  see  Con- 
stitutional Iaw.  is  121-161. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, IS  111.  112. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Statute  «£  limitations,  see  limltatiOB  of  Ac- 
tions. 

I.  EXAOTMEHT,  BBQIHSITBg,  AXD 

VALIDITY  m  OElfEBAL. 

S  61.  Where  an  act  contains  a  single  provi- 
sion which  is  broader  than  the  title,  the  court 
may  not  change  the  ordinary  meaning  of  the 
words  employed  in  the  act  so  as  to  sustain  it 
as  to  cases  falling  within  the  title.— Fort  Worth 
&  D.  C.  Ry.  Co.  v.  Loyd  (Tex.  Civ.  App.)  899. 

I  64.  Acts  3l8t  Leg.  c.  47.  permitting  in  sec- 
tion 1  a  recovery  of  attorney's  fees  in  snits  on 
certain  claims,  hetd  void  in  its  entirety,  and  not 
valid  as  to  claims  not  in  excess  of  f2uO.— Fort 
Worth  &  D.  C.  Ry.  Co.  r.  Loyd  CTex.  Civ.  App.) 
889. 

XL  OEHERAL  AHIl  IFEOIAIi  OB  XA- 
GAL  LAWS. 

I  77.  Act  March  27,  1903  (Lews  1903.  pp. 
82-84  [Ann.  St.  1906,  |S  6456—1  to  6456-13]), 
relating  to  registration  of  plumbers  held  a  local 
and  special  law,  violative  of  Const,  art.  4,  I  53 
(Ann.  St  1906.  p.  Ifi7)^£x  parte  Smith  (Mo.) 
607. 

nX.  BUBJEOTB  AMD  TXTLBS  OF  ACTS. 

Municipal  ordlnauces  or  by-laws,  see  Municipal 
Coxpomtions,  §  112. 


S  113.  Section  1  of  Act  April  1,  U72  (Lavs 
1872,  p.  69),  Rev.  St.  1889,  I  1126  (Ann.  St. 
1906.  p.  971)  relating  to  uninst  discrimination 
In  railroad  rates  held  fully  covered  by  the  title  so 
as  not  to  be  violative  of  Const  1860,  art.  4.  f 
32>-McGrew  t.  Missouri  Fac  By.  Cou  <Mo.> 
1076. 

113.  The  title  of  Act  AprU  1,  1872  (Laws 
18 1 2,  p.  68),  held  broad  enough  to  include  every 
uoiust  discrimination  by  carriers  whetber  nn- 
just  in  law  prior  to  the  enactment  or  not.— 
McQiew  T.  Missouri  Pac.  Ry.  Co.  (Mo.)  10T4L 

I  114.  Tbe  titie  of  Acts  1909,  c.  1,  an  act  to 
prohibit  sales  of  Intoxicating  liquors  "near" 
scboolbouses,  held  to  warrant  a  prorisioo 
against  sale  within  four  miles  of  a  schooUumae. 
-J.  W.  Kelly  &  Co.  v.  State  <Tenn.)  193. 

S  117.  Acts  31st  Leg.  c.  47.  permitting  in  sec- 
tion 1  a  recovery  of  attorney's  fees  in  suits  on 
certain  claims,  held  violative  of  Const  art  a 
I  35,  providing  tbat  no  bill  shall  contain  more 
than  one  subject  which  shall  be  expressed  in  its 
title.— Fort  Worth  &  D.  O.  Ry.  CO.  t.  lioyd 
(Tex,  CIt.  App.)  889. 

AMEmXHBirT.  BEVXUOH,  Aim 

ooDxriOATiojr. 

S  137.  Acts  1909.  c.  1,  proUbidmr  sales  of  in- 
toxicating liquors,  held  not  an  amendatory  act 
88  regards  necessity  of  recitinx  title  or  sub- 
stance of  laws  amended.— J.  W.  Kelly  A  Go.  t. 
State  (Tenn.)  103. 

BSFBAL,   flUSFBlfHOV,  KSFIBA- 

TXOir,  AMD  taSVTVAls. 

Delegation  of  legislative  powers  to  snspmd  lawi^ 

see  Constitutional  Law,  I  63. 
Power  of  city  to  suspend  lavra  prohibiting  j>n» 

tituticn,  see  Manlapal  Corporations,  |  WI2. 

Repeal  of  ttatutea  relating  to  partievlcr  auh- 

jectt. 

See  Carriers,  S  2;  Intoxicating  Liquors.  |  25. 
Special  terms  of  court  see  Courts,  |  64. 

S  162.  As  a  rule,  a  general  law  will  not  be 
construed  to  repeal  an  existing  special  ac^  but 
both  will  be  construed  together.— Board  of 
Council  of  City  of  Danville  v.  Ranm  (Ky.)  1019. 

S  171.  Under  Const.  1876.  art  1,  S  2S,  tiie 
L^slature  alone  held  authorised  to  snqmd  tlie 
operation  of  general  laws.— McDcnald  t.  Denton 
(Tex.  Civ.  App.)  823. 

VX.  OOVSTKUOnOH  AXD  OPERA- 

TXOK. 

Construction  to  avoid  unconstitntionality.  see 
Constitutional  Law,  S  48. 

(A)  Cloaerml  Ralea  «C  f;oBaip««tl*a. 

Allegations  in  indictment  or  information  as  to 

frovisos  and  exceptions,  see  Indictment  and 
nformatfon,  |  IIL 
Laws  relatinc  to  dty  depositary,  aea  Depos* 
itaries,  S  & 

Laws  relating  to  registration  of  voters,  aee  Elec- 
tions, I  116. 
TjSws  requirinc  allocatiim,  see  CriBlaal  Lav.  I 

989. 

I  176.  The  construction  of  a  statute  la  for 
the  court  and  where  tbe  language  ia  not  am- 
bignoos  any  resort  to  its  construction  by  oth- 
ers is  improper.— Trustees  of  Eddyville  Onded 
Common  Schools  v.  Board  of  Education  of  Knt- 
tawa  Common  School  Dist  No.  29  (Ky.)  182. 

S  176.  In  construing  a  statute,  tbe  meaning 
of  technical  terms  ia  a  question  for  the  court 
and  it  may  determine  their  aeaninc  by  con- 
sultlag  books  of  reference,  or  referriox  to  per- 
sons who  have  knowledge  on  the  snbject. — Rose 
V.  Franklin  Life  Ina.  Go.  (Mo.  App.)  613. 
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{  181.  The  covrt  In  constrelng  a  statute 
must.  In  arrivin;  at  the  intent  of  the  Legisla- 
ture from  the  language  used,  consider  the  con- 
ditions under  vhicb  it  was  enacted  and  the 
purpoae  to  be  acccHuplisbed  theicby.— Louisiana 
Fucchase  SlxpoBition  Co.  t.  Schnaimadier  (Mo. 
App.)  326. 

I  1S4.  The  Btatute  authoriring  the  informa- 
tion ct  a  cori>oration  to  hold  a  world's  fair 
must  be  given  mdi  a  construction  as  will  con- 
form to  tbe  pnipose  to  be  aceoiwlished  by  its 
enactment— Louisiana  Purchase  Exposition  Co. 
T.  Schnnzmacher  (Ma  App.)  826. 

I  184.  The  court  in  determining  the  Mope 
of  a  statute  must  consider  the  evil  Intended  to 
be  remedied.— Hamner  r.  Oarrett  (Tex.  CIt. 
App.)  Sol. 

i  18S.  Statement  of  rule  for  determining 
meaning  of  words  in  coustruing  statutes.— J.  W. 
Kelly  ft  Co.  t.  State  (TennTigS. 

S  180.  Tbe  duty  <tf  courts  to  depart  from  the 
literal  construction  of  statutes  in  order  to  har- 
monize seemingly  conflicting  provisions  stated. 
~Blystou-Speucer  v.  United  Rys.  Co.  of  St. 
Louis  (Mo.  An>.)  1175. 

I  192.  In  construing  a  statute  containing 
technical  terms,  where  aach  terma  bad  a  settled 
meaning  before  tbe  statute  was  enacted,  the 
Legislature  will  be  presumed  to  have  used  such 
terms  to  express  the  settled  meaning. — Uose  v. 
FrankUn  Life  Ins.  Co.  (Mo.  App.)  Sl3. 

f  194.  Nature  and  scope  stated  of  the  rule 
of  ejusdem  generis  In  construing  statutea.- E!x 
parte  Smith  (Mo.)  607. 

I  206.  All  provisions  of  a  statute  rdating  to 
one  subject  would  be  considered  together  In 
construing  a  part  thereof,  and  should  be  con- 
strued BO  as  to  harmonize  and  effectuate  all 
of  the  prorisloDS,  if  possible.— Blyston-Spencer 
T.  United  Bys.  Ga  of  St  Louis  (Mo.  App.) 
1175. 

^  207.  Effect  of  both  general  and  particular 
enactments  in  the  same  statute  stated.— Mc- 
Grew  V.  Missouri  Pae.  Ry.  Co.  (Mo.)  1076. 

I  212.  In  the  passage  of  laws  the  Legiala- 
toze  la  presumed  to  know  the  extsttug  state  of 
the  law  and  Is  deemed  to  have  dealt  with  them 
!n  the  l^t  of  such  knowledge.- State  ex  rel. 
Case  V.  Wilson  (Mo.  App.) 


I  220.  In  construing  a  statute  the  legisla- 
tive interpretation  of  it,  though  not  oonduuve, 
is  entitled  to  weight. — State  ex  ret  Caae  v. 
Wilson  (Mo.  App-)  625. 

{  22514-  Acte  of  tbe  same  Qeperal  Assem- 
bly will  be  construed  together  as  a  conaistent 
whole,  unless  they  necessarily  conflict — Board 
of  Council  of  City  of  Danville  v.  Banm  (Ky.) 
1019. 

I  228.  Statement  of  rule,  aa  applied  to  Acts 
ISn,  c.  23,  and  Acta  1887.  c.  167.  of  effect  to 
be  given  an  exception  in  the  construction  of  a 
statute.— J.  W.  Kdly  &  Co.  v.  State  (Tenn.) 
103. 

I  232.  Repeals  by  implication  are  not  fa- 
Tored,  aud  a  statute  will  not  be  construed  to 
repeal  another  by  implication,  unless  they  can- 
not be  reasonably  construed  togetber,— Board  of 
Council  of  City  of  Danville  v.  Banm  (Ky.) 
1019. 

(B)  P«rtl«nlmr  Classes  of  Statate*. 

Garnishment  laws,  see  Garalsbment,  I  1. 

S  236.  The  court  (u  construing  a  remedial 
statute  held  reijuired  to  c<»)strue  it  so  as  to 
suppress  the  mischief  and  advance  the  remedy. 
— Shohoney  v.  Qulncy,  O.  ft  K.  C.  R.  Co.  (Mo.) 
1059. 

I  236.  In  construing  a  remedial  statute,  tbe 
abuse  soortit  to  be  eorzected  may  be  considered. 
-Rose  V.  Franklin  life  Ins.  Co.  (Mo.  App.)  613. 

{  241.  Tbe  operation  and  meaning  of  a  penal 
statute  cannot  be  extended  bymere  implication. 
—Commonwealth  v.  Malone  (Ky.)  1038. 

{  248.  In  an  action  under  Bev.  St  1899.  H 
3072,  3078  (Ann.  St  1906,  p.  1767)  now  Rev. 
St.  1909,  H  2401,  2402,  to  recover  for  improve- 
ments placed  on  laoda  by  plaintiff  while  occu- 
pied by  blm  nnder  claim  of  title  and  without 
notice  that  defendant  had  title,  tbe  statutes  ud 
proceedings  nnder  them  shonld  be  liberally  con- 
strued.—Michalak!  T.  Grace  (Mo.  App.)  883. 

th.  nuBADiHO  Am  etzdeitoe. 

Judicial  notice,  see  SMdence,  I  29;  Criminal 
Law,  I  804. 
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mil'i'AiD  STATES. 

CONSTITUTION. 

Amend.  5   1076 

Amend.  1^.....  291.  60T,  657. 

1076.  1133 

STATUTES  AT  LARGE. 

1850.  Sept  28.  ch.  84,  9 
^Ut-  Sl9   638 

1906,  June  29,  ch.  3591,  34 
Stat.  598  (U.  S.  Comp. 
St.  Supp.  1900,  p.  1166) . .  381 

REVISED  STATUTES. 

i  4884  (U.  S.  C!omp.  St. 
1001,  p.  3381)  1133 

COMPILED  STATUTES 
1901. 

Page  8381   1133 

COMPILED  STATUTES 
SUPP.  1909. 
Page  1166    881 


ABKARSAS. 

CONSTITUTION. 


Art.  7,  «  28 

Art.  7,  I  42 

Art.  9,  I  3  . 

Art.  9,  }  S 


444 
218 
4^ 
910 


KIRBT'S  DIGEST. 


}  613   .1013 

"  949,  950    912 

1115,  1117,  1119  2J4 

17(Ki   924 

2423    210 

3005,  subaec.  4   1000 

3700    646 

4666,  4U67  218 

6057    456 

5060    451 

«  5064  1013 

U  5069,  6076,  6077,  5088  216 
H  5171-5176,  C180,  5181, 

5204   ...TT?,.....  986 

f  B333    688 

1  0U49   911 


REVISED  STATUTES 
1887. 

Ch.  91,  I  2a   Amended  by 
Lews  1844-46^  p.  25. . . .  216 


LAWS. 


1844-45,  p.  25 
1909,  p-  325 


  216 

,   444 

1909,  p.  332,  I  7   444 


7  . 

60  . 

61  .. 
143 
147 
150 
157 
158 
164 


KEMTUCKT. 

CONSTITUTION. 


.  667 
.  149 
.1019 
.  179 
.  162 
.1019 
.  404 
.  580 

mi 


.  221,  236   149 

241    669 
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CIVIL  CODE  or 

PRACTICE, 

ii  78,  83   1043 

S  113,  Babeec.  3    188 

1  134    438 

»  271,  281,  282    188 

it  28C>  1043 

i  337.  anbMC.  6   102ti 

i  395   181 

I  491   154,  433 

«  492   154 

I  737    159 

I  746   148,  157 

II  748,  764   ,7?  652 

ORIMINAL  CODE  OF 
PBACTICE. 

S  165    687 

i  m  151 

i  226   1030 

f  241-   423 

I  281  151 

i  830   179 

STATUTES  1909. 

i  4  (RoBseU's  St  i  8)  165 

«  6  (RuBsell'E  St  f  11)...  6W 
8i  74r-9«  (RusBeU't  St  IS 

386-  4U8)   904 

ii  75-79  (RtUseU'B  St  IS 

387-  391)    186 

I  481    (RusseU'i    St.  fi 

1797)   1037 

I  539  (Russell's  St.  1  2122)  lOT 
S  &t)7  (RuBaell's  St.  }  2163)  413 
»f  680,  586  (RuMell's  St 

II  2168.  2175)   426 

i   679   (Riiswli'a   St  i 

4400)    410 

I   080   (BusseU'a   St  i 

2864)    151 

i   1136  (Rassell's   St.  S 

3153).  Revealed  by  Laws 

1910,  ch.  4  667 

I   1453  (Rnaaell'i  St.  { 

4012)    140 

18  1488,  1405  (RusseU's  St 

614089,  4097)   162 

S   1596a   (RuBseU'B  St  | 

4046)    542 

1   1907   (RiuseU'B   St  | 

2100)  :  178 

I  1987  (RuBBeU'a  St.  | 

4181)   !  404 

I   2022   (RuBsell's   St  | 

4137)  ;  641 

8   2128   (RusBell'a   St  8 

4631)   411 

I   2516   (RusB«ll'a   St  8 

224)   :i02S 

I   2554   (RuBseU's   St  { 

4064)   :  162 

H   2554-2572a  (Russell's 

St.  H  2543-2549,  3431, 

363E^^640,  3646.  8647- 

3661,  4054-4065)  1019 

S8  2560.  2561  (Uussell's  St 

§f  4059.  40ti0)  582 

8  (Russell's  St  88 

3641-3044)    408 

IS  2573,  2575  (RuaaeU'a  St 

S8  3656,  3658)   423 

8   2706    (RuBsell'a   St  8 

4729)   :  149 

S  2831  (RusseU's  St.  S  625)  181 
88   2834.   2835  (Russell's 

St  S8  897,  808)   167 

S  2912  (Russell's  St  1695)  179 
I  2980  (RusBeU'a   St  ( 

906)  :  174 

S  3014  (RoBBell'a  St  | 

063)    665 

I   3490   (RusseU's    St.  | 

1511)  mibsec.  27  1010 
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1009.  I  6969) . . 
S8  4639,  4644  (Rut 
88  3110,3115).. 


H  3704,  8706,  3709  (Raa- 
sell's  St.  88  1703,  1705, 
1708)    169 

8   3748  (RuaaeU'a  St  | 

4850)   1023 

3041a  1082 

4076a    (RusseU's  St 

1909,  I  6969).  1023 

"         sseU's  St 

....1026 

RUSSELL'S  STATUTES. 

I  8  (St  1909,  1  4)   155 

S  11  (St  1809.  8  6)   669 

I  224  (St  1909,  S  2515).  .1023 
88  386-408  (St  1909,  88 

74-  06)    904 

88  387-391  (St  1909,  88 

75-  79)  !.  :  186 

{ 625  (St  1900,  8  2881). .  184 
695  (St  1909,  8  2912). .  179 
88  897,  898  (St  1909.  88 

2834,  2835)   167 

I  905  (St  1900,  S  2980). .  174 
I  963  (St  1909,  8  3014). . .  665 
8  1511  (St  1909.  8  3490) 

BubBec.  27  1018 

SS  1703,  1706,  1708  (St 
1909,    S8    3704.  3706, 

3709)    169 

1797  (St  1909,  8  481).  .1087 
2100  (St  1909,  S  1907). .  178 
2122  (St  190S.  I  539)..  167 
2153  (St  1909,  I  567). .  413 
8  2160,  2175  (St.  1909, 

88  580,  586)   426 

IS  2543-2549,  3431,  3636- 
3640,  3645,  3647-3651, 
4054r-4065  (St  1909,  SI 

2554-2572a)   1019 

I  2854  (St  1909.  8  880). .  151 
H  3110.  8115  (St  1909,  81 

4639,  4644)  "1026 

S  3168  (St  1908.  I  1136). 
Repealed  by  Lawa  1810. 

ch.  4   657 

88  3641-3644  (St  ISjOO.  S 

2560a)   408 

81  3656,  3668  (St  1809.  88 
2573,  2575)   423 

14012  (St  1909,  8  1453). .  140 
4046  (St  1909,  8  1596a). .  542 
4054  (St  19W,  I  2554). .  162 
S  4059,  4060  (St.  1909, 

SS  2560,  2561)   582 

88  4089,  4097  (St  1909, 

81  1488,  1495)   162 

8  4137  (St.  1909,  2022)..  541 
I  4181  (St  1900,  1987). .  404 
I  4400  (St.  1909,  679) . . .  410 
S  4631  (St  1909,  2128). .  411 
I  4729  (St  1909,  2705). .  148 
Is  4850,  6969  (St  1909.  81 
3748,  4076a)  ...1023 

LAWS. 

1885-86  (Priv.)  ch.  492. ..  182 

1889-90,  ch.  50  1019 

1891-98,  ch.  88.  8  7. 
Amended  by  St  1909, 
88  2564-2572a  (RusseU's 
St.  Si  2543-2549,  3431, 
363^^640,  3645,  3647- 

3654,    40o4-406o)  1019 

1891-93,  ch.  241  1010 

1010,  chs.  4,  16...  667,  1030 

mssovBi. 

CONSTITUTION  1866. 
Art  4,  I  32  1076 

CONSTITUTION  1876. 

Art  2,  S  14  (Ann.  St 
1806,  p.  135)  1143 


Art.  2,   I   20   (Add.  St. 

1806,  po.  146, 166).  .657,  1076 
Art  2,  (2L  (Ann.  St  1006, 

p.  148)  1076 

Art.  2,   8   28   (Ann.  St. 

1906,  p.  162)   241 

Art.   2.   I  30   (Ann.  St. 

1906,  p.  166).  .^1,  657.  1076 
Art.  4,  8   63  (Ann.  St. 

1906,  p.  197).    607 

Art  6,  I  12  (Ann.  St 

1906,  p,  218)   2 

Art  12,  H  12, 14  (Ann.  St. 

isoe,  p.  806) . . .  vrrr. . . .  1078 

AMENDMENT  18&& 
(COURTS  OP 
APPEALS.) 

I   6   (Add.   St   1906,  p. 

244)   . . .  2 

I   6  (Aon.   St   1006,  pu 

244)   .TV:...  691 

WAGNER'S  STATUTES 
1872. 

Ch.  2.  ut.  8,11  10^25...  ore 

REVISED  STATUTES 
1879. 

8  166  1129 

REVISED  STATUTES 
1888. 

8  570  (Ann.  St  1906^  p. 

6813   1118 

8  576  (Ann.  St  1800,  p. 

601)   ,   .V. .  .  .  661 

8  ^  (Ann.  St  1806k 

618)   .V?.."l052 

8  602  (Ann.  St  1806,  p. 

.628)   .TV??... 1076 

81  691,  693  (Ann.  St  1906. 

pp.  7pO.  703)   241 

8  B94  (Add.  St  1906.  p. 

703)   V?.  ..1053 

81  727,  728  (Ann.  St  1906, 

pp.  716.720)...  1191 

I  '131  (Ann.  St  1006,  ^ 

726)   *  ..  590 

8  773  (Ann.  St  1806,  p. 

750)  ."l052 

S  866  (Ann.  St  1006,  p. 

815)   .???. . .  241 

88   1024.  1026  (Ann.  St 

1966,  pp.  886,  890)  1133 

88  1126,  1134  (Ann.  St 

1064)  7rr7...ii»4 

I  1523  et  seq.  (Ann.  8t. 

1906,  p.  1159)  326 

8  1547  (Ann.  St  1906,  p. 

1174)   255 

I  1853  (Ann.  St  1906,  p. 

1280i   TTTT... 1115 

8  2197  (Ann.  St  1006.  p. 

1406)  .TT?...  733 

S  2689  (Ann.  St  1006,  p. 

1587)   !T/. . .  587 

I  286&     Amended  by 
Laws  1906,  p.  137  (Ann. 

St  1906,  p.  1652)   287 

II  2873-M5   (Aim.  St 
1906,  pp.  1666-1657)...  32 

I  8029  (Ann.  St  ISOHS.  p. 

1736)   7.  ..1075 

I  3061  (Ann.  St  1806^  p. 

1751)  TT.  VTT. . .  43 

IS  3072,  3078  (Ann.  St 

1906,  p.  1767).  333 

8  3396  ^Ann.  St  1906^  pL 

1006)  ....;....7lV/...  734 


Digitized  by  Google 


1338 


INDEX-DIGEST. 


I  3418  (Ann.  St  1906.  p. 
1951)     666 

II  3447,  3448  (Ann.  St. 
1906.  p.  1981)  1067 

f   3707   (Ann.   St.  1906, 

p.  2076)   667 

{  3769  (Ann.  St.  1906.  p. 

2096)    49 

I  3770  (Ann.  St  1906.  p. 

2097)   TTT...  59 

I  4279  (Ann.  St.  1906,  p. 

2354)    610 

i  5988  (Ann.  Bt  1906;  p. 

3024)   VTr...  47 

I  6256  (Ann.  St  1906.  p. 

3129)    607 

81  6276,  6300  (Ann.  St 

1906,  pp.  8136.  3147).  ..1168 
<  7897  (Ann.  St  1906,  p. 

3752)    618 

i  9742  (Ann.  St  1906*  p. 

4468)    11 

ANNOTATED  STATUTES 
1906. 


Page  135, 
Fah  146, 
Page  14a 
Page  162. 
Page  166, 


14 

20 
21. 
28 
30 


Page  197, 
Page  218, 
Page  244. 
Page  244, 
Page 


 1143 

657.  10T6 

 1076 

 241 

291,  657, 
1078 


53    607 

12    2 

6    2 

6   601 

12,  14  1076 

Fagea  48l:^,'4814,  4818,  I 

26,  cU.  5,  6.  14  607 

48M.  4863.  H  14. 

570' ! *."  * '. V. '. ■ '. * 1119 

575    661 

593   1052 

602   1076 

691,  693   ..241 

694  1052 

8  727,  728   1191 

731    590 

773   1052 

866    241 

§  1024,  1020   1133 

I  1120,  1134   1076 

1294   1194 

1528  et  seq  326 

i  1547    255 

1853   1115 

2120j   227 

2197    753 

2689    587 

2808    287 

§  2873-2875    32 

3029   1075 

_  3051    43 

S  3072,  3078   333 

3398    734 

3418    606 

S  3447,  3448  1067 

3707   1   657 

3769    49 

3770    55 

i 4279    610 
4652    301 
5747-18    49 
5988    47 
6256    607 

SI  6276.  6300  1168 

ll  64*56-1  to  6456-13...  007 
I  7897    613 

5 8518-6    887 
9742    11 

BEYISED  STATUTES 
1909. 

I  194    627 

II  864^  960   262 


I  1018,  1014  1183 

)  1213, 1286» 1289;  1240. .  677 

1760  ..7.  1119 

1890    672 

1985    627 

2029   49 

2032    627 

2038    274,  312 

2048    270 

2375    312 

S  2401,  2402   333 

2416    322 

I  2427.  2428  1067 

2431    322 

2769    747 

2778    682 

2881   734 

3004    270 

3037  1119 

I  4149,  4152   627 

4441    227 

4462    245 

4478    225 

4520    602 

4556    593 

47.50    243 

6114    595,  602 

S  5263,  5264    230 

5285    230,  1122 

5286   1122 

5437   1059 

5781    286 

5921   1168 

6945    2 

(  7260,  7.318-7333   238 

H  7342,  7353,  7861  1175 

I  8456    49 

K  8585.  8931.  9217.  9806. .  626 

S  9310    623 

n  9312.  9324,  9389   746 

H  9363,  9395   625 

H  9595,  9630  1168 

CITY  CHARTERS. 

St.  Louis,  art  S,  I  26,  da. 
5,  6.  14  (Ann.  St.  1906. 
pp.  4812,  4814.  4818)...  607 
St.  Looia,  art.  6,  |i  14.  25 
(AuL  St  1906,  pp.  4854, 
*         ,  667 


LAWS. 

1872,  p.  69  1076 

1872,  p.  69,  f  1   1076 

1877.  p.  343    587 

1883,  p.  115   587 

1887  (Ex.  Sera.)  p.  17,  | 

4   1076 

1901,  p.  208,  S  5  (Ann.  St 

1906,  S  8518-5)   587 

1903,  p.  65.  S  13  (Ann.  St 

1906.  i  6747—13)   49 

1003,  pp.  82-84  (Ann.  St. 

1906,  H  0456-1  to  6456- 

13)    607 

1903.    p.    158   (Ann.  St. 

1906,  i  2120j)  227 

1905,   p.    137   (Ann.  St. 

1906,  I  2868)   287 


LAWS. 

1877,  ch.  23   198 

1887,  eh.  167  193 

1887,  ch.  167,  lit  2  ....  193 
1900,  cb.  1  183 


TEXAS. 

CONSTITUTION. 

Art  1.  I  9  S64 

Art  1,  j  28    628 


Art  1,  1 

Art.  8,  j 

Art.  5,  j 

Art.  S,  j 

Art  16, 

I  20  . 

 782 

Art  16, 

I  87  . 

.  106,  848.  963 

CODE  OF  GBIUINAL 
PROCEDURE  1895. 

Arts.  85.  86    357 

Arts.  426,  428....   3m 

Art.  430    362 

Art  517   364 

Art  629   302 

Art.  633    93; 

Art.  642    783 

Art.  886    766 

PENAL  CODE  1895. 

Art.  29   136 

Arts.  74,  76,  78   800 

Art.  601    852 

Art.  610   .760 

Art.  654    778 

Art.  676    767 

Art.  717   941 

Arts.  967,  969    920 

REVISED  STATUTES 
1895. 

Art.  327  et  seq   77 

Art.    486.    Amended  by 

Laws  1909.  ch.  23    468 

Art.  994a   527 

Art.  998    812 

Art*.  1114-1116   886 

Art.  1211   984 

Arts.  1236.  1204    808 

Arts.  1283.  1337   882 

Art  1417   834 

Art.  14.36   947 

Art.  1670    843 

Art.  2221   P80 

Art.  2341    811 

Art.  2546   516 

Art  2709    605 

Art.  2970    848,  960 

Art  2889.    Amended  by 

Laws  1909.  ch.  34   902 

Art.  2997    868 

Art  8115  et  seq  902 

Arts.  3235-3237    874 

Arts.  3296.  3308,  3310. ...  166 

Art.  4292    887 

Art  4647   812 

Art  4880   616 

SAYLES'  ANNOTATED 
CIVIL  STATUTES 
1897 

Art  S24   '.  972 

Art  1024    508 

Arts.  142.5.  1438  853 

Arts.  2308,  2816    850 

Art  2648    388.  833 

Art  3285    882 

Art  8389a   368,  38f» 

Art  e232i  860 

SAYLES*  ANNOTATED 
CIVIL  STATUTES 
SUPP.  1906. 
Page  410,  H  63-«S  890 

CITY  CHARTERS. 

Houston,  I  12.   Sp.  Laws 

1903,  ch.  20    823 

SFEOIAIi  LAW& 
1S!06»  ch.  2(M  12  828 
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LAWS. 

1897,  ch.  152,  1 1    389 

1905,  ch.  25   118 

1905.  ch.  83,  S8  1-6  ....  886 
1907.  cb.  23.  I  8   954 


1907.  ch.  24,  j  5  .......  524 

1907,  ch.  42,  I  6   887 

1907,  ch.  107, 12.  Amend- 
ed b7  Laws  1909.  cb.  34, 

S  2  951 

1009,  cb.  12,  II  78.  154..  865 
1909.  ch.  18,  i  16   467 


1909,  ch.  25   4C8 

1909.  ch.  34   WX! 

1900.  cb.  84,  I  2  ...  Ool 

1909.  ch.  46,  I  2   4T3 

1909.  ch.  47,  t  i    839 

1909  <lst  Ex.  8^)  cb.  15. 

S  3  ;   12T 


STAY. 

Amst  of  judgment,  see  JudsmeDt.  {  258. 

STEAUNG. 

See  BuiglaiT;  Itebealenient;  Falie  Pietenses; 
larceny. 

STIPULATIONS. 

Elxtenilon  at  time  for  filing  brief  on  anwal,  ne 
Amteal  and  E^r,  {  76S. 

STOCK. 

Lin  ■to<^,  carriage  of,  see  CanietB,  H  21S-22& 
live  Btock,  injuries  to  by  operation  of  railroad, 

Bee  Railitads.  U  425-447. 
Of  corporation  or  assodattona,  see  Banks  and 

Banking,  f  42;  OorporatioDS.  H  76-121. 

STOCKHOLDERS. 

Of  banks,  see  Banks  and  Banking,  |  43. 
Of  corporations  in  general,  see  Corporations.  || 
243-289. 

STREAMS. 

biparian  rights,  see  Waters  and  Water  Connea, 
f  86. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  pasBengers.  see  Carriers,  H  297,  S46l 
347. 

n.  REOULATION  AXD  OPERATIOM, 
lorries  to  passeDgers.  see  Carriers,  H  297,  846, 

lostructioaa  assomtng  facts  in  action  for  in- 
juries from  operation  of  street  railroad,  see 
Trial.  1 191. 

i  81.  The  mnning  of  a  street  car  In  city 
streets  at  a  speed  of  12  miles  an  bonr  held  not 
negligence,  and  lawful  unless  restrained  by  or^ 
dinance.— Brandt  v.  United  Rys.  Co.  of  St. 
Louis  (Mo.  App.)  39. 

i  81.  Tb^e  operation  of  a  street  car  at  leas 
than  the  maximum  speed  may  be  negligence  if 
the  particular  circumstances  make  it  dangeroas 
to  so  operate  it.— Brandt  t.  United  Rys.  Co.  of 
St.  Louis  (Mo.  App.)  39. 

i  81.  An  ordinance  reqairlu  motormen  to 
keep  vigilant  watcb  for  pedestruns  held  to  re- 
quire tbe  motormen  to  stop  the  car  upon  an 
appearance  of  danger,  irresiiective  of  whether 
the  danger  was  cnused  by  the  pedestrian's  neg- 
ligence.— BIyston-Spencer  t.  United  Rys.  Co. 
of  St.  Louis  (Mo.  App.)  1175. 

S  81.  One  sning  for  personal  Injuries  by  be- 
ing Btnick  by  a  street  car  held  bound  to  prove, 
in  order  to  recover  for  negligence  in  riolating 
an  ordinance,  that  the  motorman  by  keeping  a 
vigilant  watch  could  have  discovered  his  ap- 
parent danger  In  time  to  have  stopped  the  car 
and  prevented  Injuriag  him.— BIyston-Spencer 
v.  United  Rys.  Co.  of  St  Louis  (Mo.  App.)  1175. 

i  81.  The  exercise  of  due  care  would  require 
a  motorman  to  anticipate  the  probability  of 

colliding  with  some  one  by  negligently  running 
his  car  in  a  crowded  street  in  excess  of  the 
speed  limit  fixed  by  ordinance.— Blyston-Speu* 


cer  V.  United  Rys.  Co.  of  St  Louis  (ICOb  App^) 
1175. 

§  84.  The  operation  of  a  street  car  at  a  rate 
of  speed  in  excess  of  that  permitted  by  ordi- 
nance is  negligence  per  se. — ^Blyston-Bpencer  t. 
United  Rys.  Co.  of  St.  Louis  (Mo.  Am-)  1175. 

S  93.  The  duty  of  a  motorman  with  refer- 
ence to  pedestrians  on  or  near  the  track  and 
opon  seeing  their  apparent  danger  stated.— 
BIystoD-Spencer  v.  United  Rys.  Co.  of  St 
Louis  (Mo.  App.)  1175. 

S  06.  That  a  motorman  sees  a  child  four 
years  old  approaching  the  street  car  track  trom 
the  sidewalk  is  sufflaent  to  require  Urn  to  stop 
the  car  to  prevent  injury.— Simon  v.  Metropoli- 
tan St.  By.  Co^  (Mo.)  260. 

I  05.  A  motorman  held  Diligent  In  not  aitop- 
ping  the  car  to  prevent  striking  a  ^IM  on 
the  track.— Simon  v.  Metropolitan  St.  Ry.  Co. 
(Mo.)  250. 

S  05.  The  distance  from  the  street  car  track 
at  which  young  children  are  placed  in  a  peril- 
ous position  so  as  to  require  the  motorman  of 
an  approaching  car  to  stop  Is  greater  than  in 
the  case  of  adults. — Simon  t.  MetropoUtan  St 
Ry.  Co.  (Mo.)  260. 

f  0&  One  atnick  by  a  street  car  at  street 
intersections  fteld  not  guilty  of  contribatorr 
negligence,  in  that  she  did  all  that  she  couM 
have  done  to  avert  the  accident  after  she  dis- 
covered her  peril.— BIyston-Spencer  v.  United 
Rys.  Co.  of  St  Louie  (Mo.  App.)  1175. 

I  114.  In  an  action  for  the  death  of  a  four 
year  old  child  by  being  struck  by  defendant's 
street  car,  evidence  held  to  show  that  the  cluld 
made  only  a  mooKntary  stop  in  the  atieet  be- 
fore gtAng  on  the  track.— Simon  t.  Metropolitan 
St  Ry.  Co.  (Mo.)  250. 

I  114.  In  an  action  against  a  street  oar  com- 
pany for  personal  injuries  by  striking  a  pede»- 
trian.  a  finding  held  anstained,  that  the  exce^ 
sive  speed  of  the  car  was  the  proximate  cans* 
of  the  collision.- BIyston-Spencer  t.  United 
Rys.  Oo.  of  St  Louis  (Mo.  App.)  1176. 

I  117.  In  an  action  againat  a  street  car  oon- 
pany  for  the  death  of  a  (our  year  old  child  on 
the  track,  evidence  held  to  make  defendanfa 

negligence  a  question  for  the  jnTy.— Simon  v. 
Metropolitan  St.  Ry.  Co.  (Mo.)  250. 

fi  117.  In  an  action  for  injuries  by  colltrioo 
with  a  street  car,  held  a  jury  question  wlietber 
it  was  negligence  to  ran  the  car  at  12  milea  an 
twur.— Brandt  t.  United  Bya.  Co.  of  St  Looia 
(Mo.  App.)  89. 

f  117.  Whether  a  street  railway  company 
was  Qegligent  in  falling  to  gnard  an  excavatioa 
in  a  street  with  ligbta.  htM  for  the  jury.— 
Kelley      United  Bya.  Oo.  of  St  Louis  (Mo. 

App.)  280. 

117.  In  an  action  againit  a  street  railway 

company  for  personal  isjnries  br  a  collision 
at  street  intersections,  whether  the  motorman 
saw  plaintiffs  peril  and  conld  have  stopped  the 
car  after  seeing  it  in  time  to  have  prevented 
injury,  held  a  question  for  tbe  Jniy.— Blyatoo- 
Spencer  v.  United  Bya.  Co.  Of  St  Louis  (Mo. 
App.)  1175. 

{  118.  An  instruction  in  an  action  againitt 
a  street  car  company  for  a  child's  death  on  the 
street  Aeld  erroneous  for  making  the  motor- 
man's  exercise  of  ordinary  care  to  stop  the  csr 
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the  fall  measure  of  his  daty  to  stop.— Simon  t. 
MetTopolItu  St.  By.  Go.  (Mo.)  250. 

I  118.  In  an  action  for  injuries  by  Calling 
into  a  street  railway  excavation  in  a  street, 
an  instmction  for  defendant  held  prejudicially 
erroneous,  as  inconeisteDt  with  one  given  for 
plaintiff.— Kelley  t.  United  Bys.  Co.  of  St.  I/mis 
<Mo.  App.)  269. 

I  118.  An  instmction  on  contributory  neg^ 
licence  reqaested  In  an  action  for  personal  in- 
juries by  being  struck  by  a  street  car  field 
properly  refused  fn  atoence  of  further  qualifi- 
cation.—Blyston-Spcncer  V.  United  Bys.  Co.  of 
St.  Louis  (Mo.  App.)  1175. 

I  lis.  An  instruction  on  discoTered  peril  In 
H  personal  Injury  action  against  a  street  car 

company  heldi  defective  for  not  containing  the 
words  stated.- Biyuton-Spencer  t.  United  Bya. 
Co.  of  St  Louia  (Mo.  App.)  1175. 

STREETS. 

See  Highvrays. 

Assessment  of  cost  of  grading  as  deprivation  of 
property  without  due  process  of  law,  see  Con- 
Btftntlonal  Law.  |  290. 

Assessment  of  cost  of  gndlng  stieeta  as  taking 

Erivate  property  for  prirate  use,  see  Eminent 
tomain,  |  2. 

Grossing  by  railnwds.  accidents,  at  crossings,  see 

Bailroads,  H  300-^. 
Improvement  of,  see  Monidpal  Corporations,  || 

270-686. 

Injuries  fh>m  defects  or  olwtructioDS,  see  Mu- 
nicipal Corporations,  M  763--S17. 

Injuries  to  persons  on  street  by  oollfsion  with 
street  cars,  see  Street  Bailroads,  H  81-118. 

B^tt  in  and  use  of  by  railroads,  see  Bailroads, 

tJse  and  regulation  in  Reneral.  see  Municipal 
Corporations,  {|  661-706. 

STRIKING  OUT. 

Kvidence,  see  Criminal  Law,  I  696 ;  Trial.  I  80. 

Matter  from  record,  on  appeal  or  other  proceed- 
ing for  review,  see  Appeal  and  Error,  S  655. 

Pleading  or  defense  or  part  thereof,  see  Plead- 
ing, S  362. 

Pleading,  presumptions  on  appeal,  see  Appeal 
and  Error,  |  919. 

Pleading,  review  as  dependent  on  prejudicial  na- 
ture <u  error,  see  Appeal  and  Error,  S  1012. 

SUBCONTRACTORS. 

Right  to  mechanic's'lien,  see  Mechanics*  Liens, 
H  113, 114. 

SUBLETTING. 

See  Landlord  and  Tenant,  |  70. 

SUBPCENA. 

For  witnesses,  see  Grand  Jury,  |  86. 

SUBPCENA  DUCES  TECUM. 

To  anopei  production  of  docnments  by  witness. 
Me  witneBBea,  1 16. 

SUBROGATION. 

I  7.  Generally,  when  a  surety  pays  the  debt 
of  his  principel,  he  Is  entitied  to  the  bene6t  of 
such  securities  in  the  hands  of  the  creditors  as 
are  applicable  to  the  contract  to  which  he  is 
bound.— Bicheson  v.  National  Bank  of  Mena 
(Ark.)  913. 

I  19.  An  administrator  held  sot  subrogated 
to  a  jndgment  in  tavor  of  the  estate.— Ward  t. 
Sturdivant  (Ark.)  204. 


I  19.  If  a  repreaenUtive  of  an  estate  pays  ta 
the  estate  an  indebtedness  due  It,  he  thereby  be- 
comes the  equitable  owner  of  such  asset.— Ward 
v.  Sturdivant  (Ark.)  204. 

{  28.  Surety  who  did  not  pay  off  entire  obli- 
gation of  bis  principal  for  which  security  was 
given  held  not  entitled  to  be  subrogated  in  pri- 
ori^ to  the  creditor.— Bfebeson  t.  National 
Bank  of  Mena  (Ark.)  918. 

i  28.  A  surety  held  not  entitied  to  priority 
to  securities  over  creditor. — Rieheson  t.  Nation- 
al Bank  of  Mena  (Ark.)  913. 

I  36.  The  right  of  a  surety  to  subrogation  to 
securities  in  the  bands  of  the  creditor  will  not 
be  enforced  as  against  those  who  have  equal  or 
superior  rights.— Bldieson  v.  National  Bank  of 
Mena  (Ark.)  913. 

SUBSCRIPTIONS. 

To  corporate  stodc  In  general,  see  Corporations, 
H  76-89. 

SUBSTITUTION. 

Of  claimants  to  property  or  rights^  see  Inter- 
pleader. 

SUFFRAGE. 

In  general,  sec  Elections. 

SUICIDE. 

Affecting  rights  nnder  accident  insurance  policy, 
see  Insurance,  i  465. 

SUIT. 

See  Action. 

SUMMARY  PROCEEDINGS. 

Grlndnal  prosecati(ms,  see  Criminal  Lav,  |  200. 

SUMMONING. 

Jurors,  see  Jui^,  I  72. 

SUMMONS. 

See  Process. 

Id  justices*  courts,  see  Justices  of  the  Peace, 
§  80. 

SUPERVISORY  CONTROL 

Writs  of,  see  Mandamus. 

SUPPLEMENTAL  ABSTRACTS. 

On  appeal,  aee  Appeal  and  Error,  |  690. 

SUPPLEMENTAL  RECORD. 

On  appeal,  see  Appeal  and  Error,  {  654. 


SUPREME  COURTS. 

131-247. 
rts,  8  394. 

SURETYSHIP. 


Of  states,  see  Courts,  U  231-247. 
Of  United  States,  see  Cou 


See  Principal  and  Surety. 

SURGEONS. 

See  FbysiciaDS  and  Bargeont. 

SURPLUSAGE. 

In  indictment  or  infonnation,  see  Indictment 
and  Information,  |S  ISO,  167. 
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SURROGATES^  COURTS. 

See  Courts,  |  202. 

SURVIVORSHIP. 

Allowance*  to  sarvivlnir  wife,  husband,  or  chil- 
drea  from  estate  of  decedent,  see  Execators 
aod  AdmioistratOTs,  1 17Q. 

Right  of  surriTloK  Bpoase,  children,  or  hein  as 
to  lioniMteadf  see  Homestead,  S|  141-16ft. 

SUSPENSION. 

Del^Hon  oC  lefislatire  powers  to  suspend  laws, 

Bee  Conatitutlonftl  Law,  t  03- 

Of  membera  of  mutual  benefit  insarance  asso- 
ciations, see  Insurance.  {|  751-765. 

Of  rules  of  court,  see  Courts,  |  82. 

Of  rtuinlnK  of  statute  of  Itmitations,  see  limita- 
tion of  Actions,  II  84-87. 

Power  of  city  to  suspend  laws  prohibiting  pro»- 
titution,  see  Municipal  Corporations,  |  582. 

SWEARING. 

False  sweuing;  see  Perjary. 

SWINDLING. 

See  False  Pretenses. 


Bee  Jniy,  1*72. 


TALESMEN. 
TAXATION. 


Allowances  to  executor  for  taxes,  see  Execntois 
and  AdministratOTS.  |  110. 

Mandamus  to  compel  impoddon  of  tax,  see  Man- 
damus, i  117. 

Payment  of  taxes  to  sustain  adversfe  possession, 
see  Adverse  Possesion.  H  01-98. 

Looal  or  tpecial  taxet. 
See  Municipal  Corporations.  I  957 ;  Schools  and 

School  Districts,  H  101-108. 
For  construction  and  maintenance  of  levees,  see 

I^evees,  I  28. 
For  municipal  improvements,  BPe  Munldpal  CoT- 
porations,  H  414-518,  56S-58G. 

Ooeupaiion  or  privilege  tturea. 
See  Insurance,  I  7;  Ucenses,  U  6-11. 

I.  NATURE  AHD  EXTENT  OF  POWEB 

license  Uxes.  see  Licenses,  |  6. 

n.  OONSTITUnONAI.  REQUHtE- 
MENTS  AND  BESTRXOTXOim. 

Assessment  for  constmcdoD  of  bridges,  see 
Bridses.  S  12. 

V.  liEVT  AND  ASSESSMENT. 

School  taxes,  see  Schools  and  School  IMstricts, 
1103. 


(B) 


AHesBOVs  and  PrveeedlMSa  for  As- 
sessment- 


Extent  of  penalty  as  affecting  appellate  Jnria- 
diction.  see  Criminal  Law,  |  lOSai. 

Followinic  lanffuase  of  statute  In  indictment  for 
failure  to  assess,  see  Indictment  and  Informa- 
tion, 1 110. 

VII.  PAYMENT  AND  BEFVNDINO  OR 
RECOVEHT  OF  TAX  PAID. 

Documentary  evidence  in  action  to  zccorer  costs 
paid,  see  Evidence,  M  333.  334. 

Payment  to  sustain  adverse  possessioD,  see  Ad- 
verse Possession,  H  01-93. 

Secondary  evidence  in  action  to  recover  twsts 
paid,  see  Evidence  1 158- 


f  S28.  The  coats  prDvlded  by  Sayles*  Antu 
Cfv.  St  1807.  art.  SZ32],  upon  l)rinBlng  a  suit 
for  collection  of  delinqn«it  taxes,  held  to  be  as- 
sessed in  the  same  manner  where  the  taxpayer 
pays  the  taxes  without  suit— Typer  &  Knudsoa 
V.  Tom  (Tex.  Civ.  App.)  850. 

I  628.  Method  of  taxing  costs  against  loU 
upon  payment  of  delinquent  taxes  there<Hi  under 
Sayles'  Ann.  CTv.  St  1897,  art  62321,  stated.— 
Typer  &  Knudson,  v.  Tom  (Tex.  Ov.  App.)  850. 

I  543.  In  an  action  by  a  delinquent  taxpayer 
to  recover  costs  alleged  to  have  beoi  illeKally 
exacted  upon  paymmt  of  tbe  taxes,  the  petitiM 
held  sufficient  in  certain  respects.— Typer  ic 
Knudson  t.  Tom  (Tex.  Civ.  A^)  8S0. 

Tm.  OOIXECTION    AND  ENFOKCE- 
MENT  AGAINST  PEBSONS  OB. 
PEBSONAI.  PBOPEBTT. 

(O)  BemedtM  tor  Wveavtol  Batoreeaseat. 

Documentary  evidence  of  amount  of  costs  paid. 

see  Evidence.  |  333. 
Secondary  evidence  in  acUcoi  to  recover  costs 

paid,  see  Kvldence,  1 158. 

IZ.  SAUI  OF  lAHP  FOB  NOKPAT- 
MtiNT  OF  TAX. 

I  612.  Under  B«v.  St  1800,  |  576  (Ann.  St 
1906,  p.  601),  relating  to  orders  of  pablicatloa 
In  suits  against  nonresidents,  a  clerk  of  the 
court  had  power  to  make  an  order  of  publication 
upon  a  petition  filed  in  vacation  and  alleiEine 
nonresldence. — Wblnaery  t.  Missouri  Lumber  & 
Mining  Co.  (Ho.)  681. 

I  642.  Where  an  order  of  pobUcation  to  a 
nonresident  made  to  the  next  term,  was  not  pub- 
lished for  that  term,  and  after  term  a  second 
order  was  made  and  published  for  the  next 
term,  held  that  euch  order  and  publlcatioD,  un- 
der Rev.  St  1809,  f  575  (Ann.  St  1906,  p^  001 1, 
were  valid.— Whinnery  t.  lOasonri  Lumber  it 
Mining  Co.  (Mo.)  661. 

I  648.  A  tax  Judgment  entered  on  a  suit 
against  a  record  owner  wrongly  recorded  doen 
not  hind  the  real  owner,  but  the  real  owner  who 
has  accepted  and  recorded  a  deed  In  a  wrooir 
name,  cannot  thereby  defeat  a  tax  judouent 
and  sale  thereunder. — Whinnery  t.  Mfiwori 
Lumber  &  Mining  Co.  (Mo.)  661. 

X.  REDEMPTION  FROM  TAX  MALE. 

Redemption  cartificatft  ■>  evidence,  eee  Bvidenc^ 

1 334. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  {  1170. 

Ground  for  reversal,  see  Criminal  Law,  i  1186. 

TELEGRAPHS  AND  TELEPHONES. 

Exchange  building  as  subject  of  mechanic's  li«u 

see  Boechanics'  Liens,  I  12. 
Production  of  telegraphic  messages  under  snb- 

fpna  issued  by  grand  jury,  see  Grand  Jury, 
36. 

Subpcena  duces  tecum  for  production  ot  tele- 
grams, see  Witnesses,  1 16. 

Telegraphic  messages  as  urivilesed  communica- 
tions, see  Witnesses,  {  196. 

I.  BSTABUSHMBNT,  OONSTRUOnOH. 
AND  MAINTENANOE. 

f  16.  A  contract  between  two  telmhone  com- 
panies for  the  physical  connection  of  tlidr  lines 
in  a  city  held  not  terminable  by  notice  until  tbe 
time  stated.-^ravel  Switch  St  L.  S.  Telephone 
Co.  V.  Ldnnon  A  L.  Teleidione  Co.  (Ky.) 
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ZX.  BSOUULTIOV   AMD  OPISATIOV. 

S  37.  When  a  telegram  in  directed  in  the  care 
of  any  one,  a  prompt  delivery  by  the  telegraph 
compaDy  to  such  person  is  a  performance  of  the 
dwty  impoaed  by  law.— Johnson  v.  Western  Un- 
ion Telegraph  Co.  CTex.  Civ.  App.)  814. 

I  38.  The  contents  of  a  telegram  held  to  pot 
the  telegraph  compaiur  on  notice  tliat  death 
might  resalt  from  ue  uijary  announced  therein, 
of  relationship  existing  between  the  sendee  and 
the  person  injured,  and  that  the  sendee  would 
probably  de^re  to  attend  the  burial  of  the_per- 
aon  hdured,  if  1m  died.— Western  Union  Tele- 
gn^  Co.  V.  Harris  (Tex.  Civ.  App.)  876. 

I  38.  A  telegraph  company's  failnre  to  deliver 
a  telegram  promptly  held  not  to  be  excused  on 
the  ground  that  the  sendee  resided  beyond  Its 
free  delivery  limits.— Western  Union  ^egraph 
Co.  V.  Harris  <Tez.  Cir.  App.)  876. 

JS&  A  telegraph  company  guilty  ot  delay  In 
ivery  of  a  message  held  chazgeable  with  no- 
tice of  the  transaction  between  the  sender  and 
sendee.— Western  Union  Tdegiaph  Co.  t.  Tme 
(Tex.  Civ.  App.)  983. 

I  65.  A  demurrer  to  a  petition  against  a 
telegraph  company  for  failure  to  deliver  a  death 
message  held  objectionable  for  failure  to  point 
out  specifically  the  defects  complained  of.— 
Western  Union  Telegraph  Co.  t.  Gates  (Tex. 
Civ.  App.)  92. 

f  65.  A  petiti<m  against  a  tel^raph  company 
for  damages  for  failure  to  deliver  a  death  mes- 
sage  held  not  obJecti<mable  for  failure  to  con- 
nect the  alleged  negligence  of  defendant  with 
the  absence  of  plaintifTs  father  at  the  faneral 
of  her  husband.- Western  Union  Telegraph  Co. 
T.  Gates  (Tex.  Civ.  App.)  92. 

I  65.  Allegations  of  a  petition  for  negligence 
In  the  transmission  and  delivery  of  a  death 
message,  relating  to  information  furnished  by 
the  addreBsee  to  the  agent  as  to  where  he  could 
be  found  in  case  a  death  message  arrived  which 
be  was  expecting,  held  proper  to  show  that  If 
diligence  had  been  used  the  measace  could  have 
been  delivered.— Western  Union  Telegraph  Co. 
V.  Gates  (Tex.  Civ.  App.)  92. 

S  €5.  A  special  exception  to  the  petition,  in 
an  action  for  damages  tor  delay  for  the  nonde- 
livery cS  a  telegram,  held.  In  effect,  a  general 
demurrer,,  so  that  it  was  properly  overruled 
where  a  part  of  the  petition  was  good.— Western 
Union  Telegruih  Co.  t.  Harris  (Tex.  CIt.  App.) 
876. 

I  66.  In  an  action  for  failnre  to  deliver  a 
message,  evidence  held  to  sustain  a  finding  that 
plaintiff  could  have  reached  the  place  of  burial 
in  time  to  have  attended  the  funeral  of  her 
father,  had  the  message  been  delivered. — West- 
ern Union  Telegraph  Co.  t.  McDavid  CTex.) 
115. 

8  66.  Evidence  held  to  sustain  a  finding  that 
defendant  telegraph  company  was  negligent  in 
failing  to  deliver  a  death  message,  and  that 
the  company  bad  actual  knowledge  that  plaintiff 
would  prolubly  suffer  mental  anguish  from  a 
failnre  to  deliver  the  same.— Western  Union 
Telegraph  Co.  t.  Gates  (Tex.  Civ.  App.)  02. 

g  GO.  An  addressee  of  a  message  directed  In 
care  of  a  third  person  Acid  required  to  prove 
a  negligent  delay  in  the  delivery  of  the  mes- 
sage to  the  third  penon.— Johnson  v.  Weatem 
Union  Telegraph  Co.  (Tex.  Civ.  App.)  814. 

I  Qti.  In  an  action  against  a  telegraph  com- 
pany for  damages  for  delay  in  delivering  a  mes- 
sage, preventing  plaintiff  from  attending  her 
brothers  funeral,  evidence  held  to  sustain  a 
finding  that  defendant's  negligent  delay  in  deliv- 
ery at  the  receiving  point  prevented  plaintiff 
fiom  attending  her  brother's  funeral. — Western 
ITnion  Telegraph  Co.  v.  Harris  (Tex.  Civ.  App.) 
876. 


I  66.  In  an  action  against  a  telegraph  com- 
pany for  damages  from  delay  in  delivering  a 
telegram,  preventing  plaintiff  fnnn  attending  ner 
brother's  funeral,  evidence  held  to  sustain  a 
finding  of  negligent  delay  In  deliTering  the  tele- 
gram after  it  reached  the  receiving  station.— 
Western  Union  Telegraph  Co.  t.  Harris  (Tex. 
Civ.  App.)  876. 

i  66.  In  an  action  for  damages  from  delay 
in  delivering  a  telegram  preventing  plaintiff 
from  going  bome  to  attend  her  brothers  funeral, 
the  competent  testimony  held  to  show  the  time 
when  the  train  departed,  which  plaintiff  coald 
have  taken  on  tiie  day  she  would  have  gone 
home  bad  the  telttram  been  promptly  delivered. 
—Western  Union  Telegraph  Co.  v.  Harris  (Tex. 
Civ.  App.)  876. 

I  68.  Damages  for  a  delay  in  the  delivery  of 
a  message  held  not  recoverable,  because  not 
within  the  contemplation  of  the  telegraph  com- 
pany.—J  obnaon  T.  Western  Union  Telegraph  Co. 
CTex.  GIv.  App.)  814. 

S  74.  In  view  of  the  prima  facie  case  made 
by  plaintiff  in  an  action  against  a  telegraph 
company  for  damages  from  foilure  to  promptly 
deliver  a  telegram,  preventing  plaintiff  from  at- 
tending her  brothers  faneral,  the  charge  given 
on  the  harden  of  proof  held  sufficient,  so  that  a 
requested  char^  thereon  by  defendant  was  prop- 
erly refused.— Western  Union  Telegraph  Co.  v, 
Harris  (Tex.  Civ.  App.)  878. 

S  74.  An  instruction  that  it  was  the  duty  of 
telegraph  agent  at  point  of  delivery  to  use  rea* 
eonable  diligence  to  deliver  a  message  promptly, 
and  if  he  failed  to  do  so,  and  such  diligence 
would  have  accomplished  a  delivery  in  time  to 
serve  plaintifTs  purpoae,  the  company  was  li- 
able, Aeld  proper.- Western  Union  Tel^aph 
Co.  V.  Simmons  (Tex.  CIt.  App.)  900^ 

TEMPORARY  ALIMONY. 

See  Divorce,  8  212. 

TEMPORARY  INJUNCTION. 

See  Injanction,  {  152. 

TENANCY. 

For  life,  see  Life  Kstates. 

For  years,  see  lAndlord  and  Tenant,  88  79-110. 

TENANCY  IN  COMMON. 

Partition  of  property  held  In  common,  see  ^irti- 
tlon. 

TENDER. 

Of  deed,  see  Vendor  and  Parchaser,  8  14& 
O^^rfoxmaucs  of  ctmtract,  see  Omtracts,  I 

I  12.  A  tender  of  interest  held  insufficient  In 
amount,  justifying  the  creditor  in  refusing  it 
and  electing  to  call  for  the  principal.— Schwan 
towsky  v.  Dykowsky  (Tex.  Civ.  App.)  878,  377. 

TERM. 

Of  conrt,  see  Courts,  I  64. 

Of  court  valiidty  of  judgment  at  special  tena^ 

see  Judgment,  {  11. 
Of  employment,  see  Master  and  Servant,  I  8. 
Of  lease,  see  Landlord  and  Tenant,  88  "n^llO. 

TERMINATION. 

Of  contract  between  telephone  companies,  see 
Telegraphs  and  Telephones,  {  16. 

Of  employment  of  attorney,  see  Attorney  and 
Client,  «  134. 

Of  relation  of  carrier  and  passenger,  see  Carri- 
ers, i  247. 

Of  tenancy,  see  Landlord  and  Tenant,  |  110. 
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TERMS. 

Conditions  ImpoKd  on  gran  tine  or  refoiing  con- 
tinoance,  fee  Continnance,  |  49. 


TESTAMENT. 


8e«  WUls. 


TESTAMENTARY  CAPACITY. 

See  WillH,  n  31-55. 

TESTAMENTARY  POWERS. 

See  WUto.  i  682. 

TESTIMONY. 

See  DepositioDa ;   Evidence;  WitneaM 

THEFT. 

See  Bari^zT;  Embenlement ;  LaKeny. 

THREATS. 

FroTOcatioa  for  homicide,  see  Homicide,  {  46. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

Agreements  not  to  be  performed  within  one 
year,  see  Frands,  Statute  of,  §S  49-5S. 

Computation  of  period  of  limitation,  see  Limi- 
tation of  Actions,  18  53-127. 

Of  accrual  of  right  of  action  within  statute  of 
limitations,  see  Limitation  of  Actions,  |  58. 

Of  offense,  allejp^atioos  In  indlctmeot  or  nin>rma> 
tlon,  see  Indictment  and  Information,  |  87. 

For  particular  acta  in  or  incidental  to  iudicial 
proceeding*- 

Appeal  by  infant  plaintiK  see  Appeal  and  Er^ 

ror,  9  349. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  SS  339-356;  Jasdces  of  the 
Peace,  S  140. 

Cballenge  to  Jurors,  for  cause,  see  JuiTut 

Kntry  of  judgment,  see  Judgioenti  I  273. 

Filing  bond  on  aopeol  from  justice's  court,  see 
Justices  of  the  Peace,  {  150. 

Filing  recognizance  on  appeal,  see  Criminal 
Law,  I  1076. 

Motion  for  new  trial,  see  Criminal  Law,  S 
1063. 

Sfotion  in  arrest  of  judgment,  see  Criminal 
I^w.  {  974. 

Motion  or  application  for  new  trial,  aee  New 
Trial,  S  119. 

Motim  or  applicatfon  to  open  or  vacate  judg- 
ment, see  Jud^ent,  |  1^. 

Preoentation,  allowance,  and  fillip  of  bill  of  ez- 
.xieptions,  see  Criminal  Law,  |  1092;  Kr- 
eeptions,  Bill  of,  f  40. 

Beview  of  discretion  as  to  extension  of  time,  lee 
Appeal  and  Error,  |  056. 

For  particutar  aott  not  $udSciaL 
ExtenrioD  of  time  for  payment  or  other  per^ 

formance  as  dlschaige  of  surety,  see  Prinapal 

and  Surety,  $  105. 
Payment  for  goods  sold,  see  Sales,  |  82, 

i  9.  Publication  of  the  notice  of  a  local  op- 
tion election  held  sufficient.— Standefer  T.  Dyke- 
man  (Mo.  AppL)  762. 

TITLE. 

Abstracts  of  title,  see  Abstracts  of  Title. 
Color  of  title,  see  Adverse  Possession,  ||  93L 


Defects  in  principal's  title  as  affecting  brokert 
right  to  compensation,  aee  Brokers,  }  61. 

Of  purchaser  at  judicial  sales  in  general,  see 
Judicial  Sales,  i  62. 

Of  trustee  in  bankruptcy  to  property  of  bank- 
rapt,  see  Bankruptcy,  |  141, 

Particular  matters  aSeoting  title. 
See  Adverse  Possession  ;   Deeds ;  Mortgages. 
Sale  of  itersonal  pnverty  in  general,  see  Sales. 
Bale  of  real  pnverty  in  general,  see  Vendor 
and  Purchaser. 

Particular  tpeciee  of  property  or  r^itt. 
See  Bills  and  Notes,  SS  86^73,  467. 

Title  necetgary  to  tn€Unt9i»  partiouUtr  mctiont. 

See  Replevm,  |  8. 

Titlct  of  particular  actt  or  ppooeedfaga. 
See  Statutes,  H  113-117,  187. 
Municipal  onlinances,  or  by-lawa,  aee  Uoaidpal 
Corporations,  |  112. 


TOBACCO. 

)Uil7  for  ia 

TOOLS. 


Criminal  ze^nslbiUly  for  aale  of  pooled  crops, 
see  Crops,  |  & 


liability  of  matter  for  Injaries  to  servant  from 
defects  in  or  ftdlare  to  fnmisb  tools,  see  Ma^ 
ter  and  Semnt,  |S  101-125. 

TORTS. 

LiabUitiea  of  particular  dMte*  of  permon*. 

See  Carriers.  H  131-134,  140^  354,  2»7'321. 
355-382;  Insane  Persons,  {  80;  Municipal 
CorporaUons,  ||  763-817 ;  Railroad^  H 
457;    gOierilb  and  Constablea,  U  123-138: 
Street  Bailroada,  U  81-118. 

Agents,  see  Principal  and  Agent,  ||  150-13^ 

Bailees,  see  Bailment,  i  11. 

Klectric  light  or  power  companies,  see  EUectri* 
citv,  SS  1&-19. 

Bmployers,  for  injuries  to  employte,  see  Master 
and  Servant,  H  90-100. 

KmployeiB.  for  Injuries  to  third  peiaona,  aee 
Master  and  Servant,  H  804-332. 

Officers  or  agents  of  foreign  corpoiationa,  see 
Corporations,  I  653. 

Telegraph  or  telephone  companies,  aee  Tele- 
graphs and  Telephone*,  H  87-74. 

LtabUUieM  retpecUng  ptrHoidar  Mooiea  e/  prop- 
erty or  fMfrttineiMaKHet. 

See  Etectridty.  H  16-19:  Explorivea,  f  T: 
Railroads,  2:^-457 ;  Street  Bailroada,  H 
81-118;  Telegraphs  and  Telephone^  H  3t- 
74. 

Bridges,  see  Bridges,  ||  42-46. 

Conveyances  and  other  means  for  transporta- 
tion of  passengers,  see  Csirriers,  |  297. 

Streets  and  highways,  see  Municipal  Corpora- 
tions. II  768-817. 

Tools,  machinery,  lytpUancee,  and  plaeee  for 
work,  see  Master  and  Servant,  H  101-12.~i. 

Waterworks  and  appUances,  aee  Waters  and 
Water  Courses,  |  205. 

Particular  tort*. 

See  Conspiracy,  |  8 ;  Fraud ;  Libel  and  Slan- 
der; Maltcioua  Proaecutiott;  BapBL  H  6a 
66;  Trespass. 

Causing  death,  see  'Death,  }|  10-104. 

Diveraions  of  water  in  natural  water  conraes, 
see  Waters  and  Water  Coniael,  1  85. 

Ejection  of  passenger  or  Intmder  from  train, 
see  Carriers,  ||  355-382. 

In^uri^by  serrants,  see  Master  and  Servant.  B 

Injnries  from  defects  or  obstructions  In  streets, 

see  Mimlclpal  C«i>orationB,  H  763-817. 
Injuries  from  negligence,  see  Negligence 
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Injariei  from  negligence  or  deftiolt  In  trans- 
miBaion  or  delivery  of  tel^raph  or  telephone 
message,  lee  Telegraphs  and  Telephones,  |{ 
37-74. 

lojariea  frmn  nwllgent  or  wrongfnl  use  of 
street,  see  Municipal  Corporations,  |  706. 

Injuries  from  operation  of  railroads.  Bee  Ball- 
roads,  II  2Zl  274-282,  300-350,  357-401, 
425-447,  457. 

Injuries  from  operation  of  street  railroads,  see 
Street  Railroads,  {S  81-118. 

Injuries  incident  to  production  or  me  of  elec- 
tricity, Bee  Electricity,  fS  16-19. 

Injuries  incident  to  Bupp}-y  or  use  of  water,  see 
waters  and  Water  CourseB,  I  206. 

Injuries  to  pasaengers,  see  Carrteis.  H  297-^21. 

Injuri(>s  to  servants,  see  Master  and  Serrant,  H 
90-100. 

Ihmw  of  or  injury  to  goods  bj  canler,  see  Oar- 

riers.  II  131-134.  104. 

L/09S  of  or  injury  to  goods  in  carrier's  ware- 
house, see  Carriers,  |  140. 

'Wrongful  attachment,  see  Attachment,  H  35G- 
87& 

Remedie*  for  fort*. 

See  Damages ;  TrespaBS,  |  40. 

Joint  liabilities  of  carriers  of  live  ttod  for 

tort,  see  Carriers,  |  219. 
LiraitatioD  of  actions,  eee  Umitaticm  of  Actions, 

8  55. 

TOWNS. 

See  Counties ;  Municipal  Corporations ;  Schools 

and  School  Districts,  |{  30-116. 
Highways,  see  Highways. 

II.  OOTEBJTMJmVT  JkWD  OTSJCBBM. 

■Constablei,  see  ShezifEs  and  Constables. 

m.  FSOFERTT,  OOHTBAOTS,  AMD 
UABIZJTXBi. 

Constmetlon  and  maintenance  of  bridgei^  see 
Bridges,  |  12. 

TRADE. 

Regulation  of  trade  as  denial  of  equal  protec- 
tion of  laws.  Bee  Conatitutiooal  litw,  |  240. 

Regalation  of  trade  aa  deprivation  of  property 
without  due  process  of  law,  see  Constitutional 
Law,  I  296. 

TRADE  UNIONS. 

Admissions  by  accused  in  ptOBecution  of  trade 
anion  official  for  embeaiiemeat,  see  Criminal 
Law,  I  407. 

Embezzlement  by  officers,  see  Embezilement,  || 
5,  Sn,  44,  48. 

liiaUlity  of  member  for  conspiracy,  see  Con- 
spiracy, I  8. 

Vaiianre  between  Information  and  proof  in 
prosecution  of  trade  anion  official  for  em- 
bezzlement, as  ground  for  raTezsal,  see  Crim- 
inal Law,  i  U86. 

TRAINS. 

See  Carriers;  Railroads. 

TRAIN  SCHEDULES. 

Presumption  of  operation  of  trains.  In  com- 
pliance with  train  sdiedules,  see  Evidence,  | 


69. 


TRANSFER  OF  CAUSES. 


From  one  state  conrt  to  another,  see  Courts,  | 

TRANSFERS. 

See  Deeds;  Sales;  Vendor  and  Purchaser. 
Of  bills  and  notes,  see  Bills  and  Notes,  ii  241- 
373. 


Of  mortgaged  property  or  of  equity  of  redemp- 
tion  by  mortgagor,  see  Mortgages,  8  274. 

Of  mortgages  or  debts  secured  thereby,  see 
Mortgages,  |  257. 

Of  personal  property  as  security.  See  Chattel 
Mortgages. 

Of  real  property  as  security,  see  Mortgages: 
Of  ^^rea  of  corporate  stock,  see  Corporations^ 

TRANSITORY  ACTIONS. 

See  Venue,  |  7. 

TRANSMISSION. 

Of  telegraph  or  telephone  meesages,  see  Tele- 
graphs and  Telephones,  {|  37-74. 

TRANSPORTATION. 

Of  animals,  see  Carriers,  ||  213-228. 

Of  ^ods,  see  Carriers,  H  2-12,  131-201. 

Of  intoxicating  liquors,  as  offense  against  li<l- 

nor  laws,  see  Intoxicating  Liquors,  I  138. 
Of  passengers,  see  Carriers,  ||  247-3ai. 


TRAVELERS. 


On  streets  in  general,  see  Monlclpal  Corpora- 
tions, f  706. 

On  streets.  Injuries  frcnn  detects  or  obstmctionB, 
see  Municipal  Corporations,  U  763-817. 

TREASURERS. 

Removal  of  city  treasurer,  see  Mtmldpal  Cor- 
porations, I  155. 

TREES. 

See  Logs  and  Logging, 

Antkority  of  dty  to  remove  trees  from  side- 
walks, aee  Municipal  Corporations,  |  696. 

Judicial  notice  of  desirability  of  locust  trees 
as  shade  trees,  see  Evidence,  |  5. 

TRESPASS. 

Injuries  to  trespassers,  see  Railroads,  i|  274- 

282,  357-401. 
To  the  person,  see  Assault  and  Battenr. 
To  try  title,  see  Trespass  to  Try  Title. 

n.  AOTXOHS. 

(B)  JnvlsdIatioBt  Parilwi.  PrellmlBarir 
Proceed Inar>,  And  Pleadlw. 

I  40.  Acts  held  a  series  of  connected  and 
continuous  wrongs  growing  out  of  the  same 
matter  which  should  be  embraced  in  one  count 
in  the  petition  stating  a  cause  of  action  there* 
for.— Sperzy  t.  Hnid^(Mo.  App.)  66. 

(B)  Tt1»1,  JsdcmcBt.  a«d  Berlew. 

i  67.  In  an  action  for  damages  for  cnttinR 

dovi-c  trees  on  plaintiff's  laud,  evidence  that 
defendant  had  cut  down  trees  Aeid  sufficient  to 
go  to  the  jury.— Black  v.  Chappell  (Ky.)  186. 

I  67.  In  an  action  for  trespass  on  real  estate 
by  destroying  a  fence  tiiereon,  a  motion  to  di- 
rect a  verdict  for  one  of  the  defendants,  not 
shown  to  have  aided,  counseled,  or  directed  the 
destruction  thereof,  held  improperly  denied.— 
Sperry  v.  Hurd  (Mo.  App.)  66. 

I  68.  An  instruction  on  the  measure  of  dam- 
ages in  trespass  to  real  estate  Acid  erroneous. — 
Sperry  v.  Hurd  (Mo.  App.)  66. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment 

n.  FRocEEDniaa. 

Oronnds  for  continTinnce,  see  Continoance,  |  6. 
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i  28.  Defendant  in  trespau  to  try  title  can- 
not delay  the  trial  of  the  case  beyond  a  reason- 
able time  to  enable  liim  to  bring  in  his  war- 
rantors by  proper  pleading  and  citation. — ^Hoas- 
ton  Oil  C&.  of  Texas  t.  Davis  (Tex.  Civ.  App.) 
S0& 

S  28.  Defendant  In  trespass  to  try  title  may 
file  his  cross-action  against  his  warrantors  in- 
dependently of  his  answer  at  any  time  after  be 
has  been  cited  in  the  pending  suit. — Houston  Oil 
Co.  of  Texas  v.  Davis  (Tex.  Civ.  App.)  8(». 

i34.  In  trespass  to  try  title,  where  the  plain- 
claimed  damages,  held  that  the  defendant's 
discloimer  of  title  did  not  devest  the  court  of 
JarisdictioD  to  try  the  issue  of  damages. — Coomb- 
ei  T.  Bradford  (Tex.  Civ.  App.)  849. 

I  38.  In  trespass  to  try  title,  defendant's  plea 
as  to  Ms  title  may  limit  him  In  his  leeoreiy,  yet 

filalntiff  is  not  relieved  of  the  barden  of  estab- 
[ehing  his  title  to  the  land  in  controversy,  and 
on  his  failnre  to  sapport  snch  burden.  Jodgment 
will  be  rendered  for  defendant.— Oklahoma  City 
ft  T.  B.  Ckt.  T.  Magee  (Tex.  Civ.  App.)  901. 

TRIAL 

Of  iBsoes  between  RamiBhee  and|  plaintiff  see 

Ganiisbment,  1 172. 
Witoenes,  see  witnesses. 

Proeeedinff*  incident  to  frtols. 
See  Continuance ;   New  Trial ;  Reference. 
Assessment  of  damages,  see  Damages,  8  216. 
Competency  of  and  challenge  to  jurors,  see 

Jury,  IS  105-127. 
Entry  of  judgment  after  trial  of  laanes,  see 

Judgment.  If  198-259. 
Examination  of  witnesses,  see  Witnesses,  | 

Impaneling  jary,  see  Jury,  |  149. 
Place  of  trial,  see  Yenue. 

Qualifications  of  jurors,  and  exemptions,  see 
Jury,  I  SS. 

Right  to  trial  by  jury,  see  Jury,  U  13-31. 

Rules  of  court,  see  Courts,  $  82. 

Summoning,  attendance,  discharge,  and  compen- 
sation of  jury,  see  Jury,  |§  70-S2. 

Trial  of  aettont  hv  or  affain$t  partieular  oIOHM 
of  peraon*. 

See  Brokers.  9  88 ;  Carriers,  H  321,  347 ;  Mas- 
ter and  Servant.  H  284-296,  332;  Railroads. 

J I  350.  400.  401,  447;  Street  BaUroads,  » 
17,  11& 

Insurance  companies,  see  Insurance,  H  608, 

(360,  825,  826. 
Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  S  74. 

Trial  of  particvlor  civil  actions  or  prooeedingt. 

See  Divorce,  |  147 ;  Oamishment,  I  172 ; 
Libel  and  Slander,  |  123 ;  Specific  Perfor> 
mance,  {  123;  Trespass.  S8  67,  08. 

Contempt  proceedings,  see  Contempt,  |  61. 

For  causing  death,  see  Death,  f  104. 

For  compensation  of  agent,  see  Principal  and 
Agent,  I  89. 

For  compensation  of  broker,  see  Brokers,  |  88. 

For  failure  to  deliver  demised  premises,  see 
Landlord  and  Tenant,  I  120. 

For  injuries  at  rallnwa  crossings,  see  Rail- 
roads, {  350. 

For  injuries  by  servantSL  see  Master  and  Serv^ 
ant.  t  332. 

For  injuries  caused  by  electricity,  see  Electrici- 
ty, S  19. 

For  injuries  from  negligence,  see  Negligence,  f§ 
136-139. 

For  injnriei  from  negligence  or  default  in  trans< 
mission  or  delivery  of  telegraph  or  teleidione 
message,  see  Telegraphs  and  Telephones,  f 
74. 

For  injuries  from  negligent  ase  of  street,  see 
Municipal  Corporations.  |  706. 


For  injuries  to  awinfi*  on  or  near  railroad 

tracks,  see  Railroads,  |  447. 
For  injuries  to  passengers,  see  Carriers,  H  321, 

347. 

For  injuries  to  perstms  on  or  near  railroad 
tracks,  see  Railroads,  H  400,  401. 

For  presuming  to  solemniie  marriage  eontrary 
to  law,  see  Marriage,  |  90. 

On  insurance  poUdes,  see  Insurance^  f§  8SQ. 
826. 

Probate  proceedings  and  actions  relating  to  wills 

-  or  probate,  see  Wills,  {  325. 

To  reform  deed,  see  Reformation  of  Instru- 
ments, I  46. 

To  set  aside  tnnsfer  in  fraud  of  creditois  or 
snbsequent  pnrchasers,  see  Fmndaleat  Con- 
veyances, I  809. 

Trial  of  criminal  proteevHonM. 

See  Assault  and  Battery,  I  06;  Bu^ary,  {  4€; 
Criminal  Law.  |8  260,  656^1:  Embezzl.- 
ment.  1  48;  Forgery,  |  4S:  Homicide.  K 
267-310;  Larceny,  H  70-77;  Periury,  f  37. 

For  establishing  lottery,  see  Lotteries,  |  30. 

F^^fraudulent  registration^  see  Elections,  | 

For  violations  of  liquor  laws,  see  Intoxicating 

Liquors,  H  238,  239. 

n.  bookets,  lists,  amd  oalem- 
dabs; 

Transfer  of  causes  from  one  state  court  to  an- 
other, see  Conrts,  |  488. 

m.  GOUBSE  AMP  OOjtPIFOT  OV 
TIllAIi  nr  OEMEBAL. 

In  criminal  prosecntions,  sea  Criminal  Law,  i 

656. 

I  28.  The  jury  were  properly  allowed,  with 
counsel  of  both  parties,  to  go  to  the  courthouse 
yard  and  view  steel  bars  which  it  was  im- 

Sracticable  to  bring  Into  court.— Flaig  t.  Aa- 
rews  Steel  Co.  (Ky.)  1015. 

nr.  BEOEPTioir  of  evidehoe. 

Examination  of  witnesses,  see  Wltneeaea,  i  244. 
Id  criminal  proaecutlons,  see  Criminal  Lsw,  i| 

670-680. 

Preaumptl<W8  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  1  826. 

<A)  IntMdMtlon,  Mev,  «b«  Atelwrim  ot 
BTideao*  In  OCMeral. 

§  54.  A  charge  as  to  the  purpose  for  which 
life  tables  might  be  considered  held  proper.— 
Louisville  &  N.  R.  CJo.  v.  Irby  (Ky.)  S93. 

(B)  Order  of  Proof*  Rek«ttal»  mm*  K*- 
openlav  Cmc. 

In  criminal  prosecutions,  see  Criminal  Law,  I 

689. 

i  62.  In  an  action  by  a  railway  brakeman. 

certain  evidence  held  admissible  in  rebuttaL— 
Louisville  &  N.  R.  Co.  r.  Irby  (Ky.)  393. 

(O  ObJeotloBS,  Mvtlou  to  Mrlke  Omt,  mmA 

In  criminal  prosecutions,  see  Criminal  Law,  I 

696. 

Objections  to  evidence  on  ground  of  insoflkini- 
cy  of  pleading,  see  Pleadmg,  f  428. 

8  89.  Irrelevant  testimony  admitted  on  de- 
fendant's promise  to  connect  it  br  other  tes- 
timony so  as  to  make  it  relevant,  on  his  fail- 
ure to  so  connect  It.  should  be  tirirken  out 
on  motion  of  plaintiff. — Pierce  Loan  vx.  t. 
Killian  (Mo.  App.)  280. 
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T.  ABouiaam  Am  ooxmroT  or 

OOUKSHL. 

In  criminal  ptoaecaticHU,  see  Criminal  Law,  If 

721-730.     -  . 
Review  of  proceedinca  as  depeodent  on  PrejU' 

didal  natan  of  error,  we  Appeal  and  Error, 

i  loeo. 

i  120.  Certain  statements  of  counsel  In  tfae 
cloeing  arKument  held  not  improper  under  the 
evidence.— St.  Louis,  I.  M.  &  8.  By.  Go.  t.  Ev- 
ans (Ark.)  G4S. 

t  133.  The  trial  court's  dntr  to  roQuite  the 
attoraers  and  others  to  properly  conduct  them- 
selves stated.— BIyston-Spencer  t.  United  Rys. 
Co.  of  St.  liOulB  (Mo.  App.)  1175. 

S  133.  The  trial  coort  should  bare  repri- 
manded the  attomer  of  plaintiff  In  a  personal 
injurj'  action  against  a  street  car  company  for 
charing  defendant  with  "infamy"  without  any 
basis  for  the  charge  iu  the  evidence.— Blyaton- 
Spencer  v.  United  Rys.  Co.  of  St.  Louis  (Mo. 
App.)  1175. 

VX.  TAKXHO  CASE  OB  QIHSSTIOH 
FROM  jmiT. 

In  crimlDal  prosecutions,  see  Criminal  Law,  Si 
757-764. 

Review  of  rulings  involving  questions  of  fact, 
see  Appeal  and  E^ror,  {  0Q7. 

<A)  a«eatlOKs  of  Iaw  or  «t  Paet  1m  Oak- 

Aa  1o  particular  faott,  itniet,  or  $itbioctt. 

See  Adverse  Possession,  1  116. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  i  288. 

Constraction  of  contract,  see  Contracts,  §  176. 

C<Hitraction  of  community  debts  on  authority  of 
husband,  see  Husband  and  Wife,  |  270. 

Contributory  negligence  of  passenger,  see  Car- 
riers; I  347. 

Contributory  negliftence  of  person  luinred  by 

electricity,  see  Electricity,  I  19. 
Contribatory  negligence  of  person  injured  on 

street,  see  Mume^l  CorporationSj  1  700. 
Contribntory  negligence  of  servant  injured,  see 

Master  and  Servant,  $  289. 
M^ligeoce  of  master  causing  iajuiT  to  serr- 

aat.  Bee  Master  and  Servant,  {  286. 

In  particular  civil  actiont  or  proceeding$. 

See  Divorce,  I  147 ;  Libel  and  Slander,  i  123 ; 
Specific  Penormance,  |  123;  Trespass,  |  67. 

For  compensation  of  agent,  see  Principal  and 
Agent,  i  89. 

For  compensation  of  broker,  see  Brokers,  {  88. 

For  failure  to  deliver  demlaed  premiaei^  sea 
Landlord  and  Tenant,  I  129. 

For  injuries  at  railroad  crosnlDgs,  see  Bail- 
roads.  {  350. 

For  injnries  by  servants,  see  Master  and  Serv- 
ant, |  332. 

For  injuries  caused  by  electricity,  see  Electric- 
ity. I  19. 

For  injuries  from  negligence,  see  Ne^Igence, 
I  136. 

For  injuries  to  passengers,  see  Carriers,  I  347. 

For  injuries  to  persons  on  or  near  nulroad 
tracks,  see  Railroads,  f  400. 

For  injuries  to  persona  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  1 117. 

For  injuries  to  servants,  see  Master  and  Serr* 
ant.  H  284^289. 

On  insurance  policies,  see  Insurance,  S|  668, 
825. 

I  139.  Where  there  ia  any  evidence  to  show 
a  question  of  fact.  It  is  for  the  Jnry.— Aaher 
V.  Asher  (Ky.)  415. 

i  139.  Directing  of  verdict  on  evidence  from 
which  reasonable  minds  could  not  differ  as  to 
liability  AeM  proper.— bmall  t.  Rush  (Tex.  CIt. 
App.)  W4. 


I  148.  Whenever  there  la  a  conWet  in  evi- 
dence upon  some  material  pcdnt,  it  should  be  sub- 
mitted to  the  jura.— Jewell  v.  Kansas  City  Bolt 
&  Nut  Co.  (Mo.)  708. 

I  143.  Where  the  testimony  of  a  party  is 
conflicting  with  itself,  aud  his  testimony  la 
the  sole  testimony  In  the  case,  the  question 
which  version  of  the  transaction  given  oy  him 
Is  correct  is  for  the  Jnrj.~^athral  v.  Gnthrel 
(Mo.  App.)  274. 

(■)  DoMwmv  to  BtMomoo. 

I  156.  A  demurrer  to  evidence  admits  every 
fact  to  be  true  which  the  evidence  tends  to 
prove,  whether  directly  or  by  reasonable  deduc- 
tion.—Trout  T.  LAclede  Gas  Ll^t  Co.  (Mo. 
App.)  58. 

8  156.  The  court  for  the  polioses  of  a  de- 
murrer, Intwposed  by  defendant  to  the  evidence 
of  plaintiff,  will  accept  aa  tacts  those  proved 
by  substantial  evidence.— NewUm  t.  Wabash 
R.  Co.  (Mo.  App.)  1195. 

(D)  DlreotlOB  of  Vortlet. 

Review  of  mltags  inTi4i4ng  aaestions  of  fact^ 
see  Appeal  ana  Error,  |  987. 

vn.  nrsTRUCTioHs  to  jubt. 

Erroneous  instructions  or  failure  to  instruct, 
ground  for  new  trial,  see  New  Trial.  |  89. 

In  criminal  prosecutions,  see  Criminal  Law,  H 
772-823,  ffi4-«30. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  SI  1064-1068. 

Review  as  depokdent  on  presentaaw  of  ques- 
tion in  lower  court,  ae«  Appeal  and  Erroi;  |i 
216,  216.  • 

A»  to  particular  {atuef  or  »»bi9et§. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant^  X  296. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  }  296. 

Damages,  see  I>amage8,  |  216. 

Death,  see  Death,  {  104. 

Incompetency  or  negligence  of  fellow  servanti 
see  Master  and  Servant,  i  294. 

Negligence  of  maater  causl^  Injuries  to  serv- 
ant, see  Master  and  Servant,  f  293. 

In  particular  civU  actiotu  or  proceedimfa. 
See  Garnishment,  i  172;  Trespass,  {  68. 
Assessment  of  damages,  see  Damages,  S  216. 
For  compensation  of  broker,  see  Brokers,  {  88. 
For  injuries  by  servants,  see  Master  and  Serv- 
ant, t  332. 

For  injuries  from  negligence,  see  Ne^Igence,  SS 
188,  139. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
messages,  see  Telegraphs  and  Telephones,  S 
74. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  S  447. 

For  injuries  to  passengers,  see  Carriers,  S  321. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  §  4U1. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  aee  Street  Railroads,  i  118. 

For  injuries  to  servants,  see  Maater  and  Serv- 
ant, j8  291-296. 

For  presuming  to  Bolemnise  marriage  contrary 
to  law,  see  Marriage,  I  30. 

On  insurance  policies,  aee  Inanrance,  f|  6G0, 
828. 

(A)  Pwrlaoe  of  <3o«rt  aad  Jury  1b  Gob- 
«nU. 

In  criminal  prosecutions,  see  Criminal  I>w,  |9 
767-704. 

I  191.  In  an  action  for  a  child's  death  from 
being  struck  l>y  a  street  car,  an  instruction  held 
erroneous  for  assnnUng  that  there  was  evi- 
dence tiiat  the  motonnan  saw  the  child  leave 
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tile  Bidewalk  ana  *top  In  the  street— Simon 
T.  H«tropoUtan  St  B7.  Oo.  (How)  250. 

{  191.  An  fnstruction  aBsnming  a  fact  In  i>- 
sae  was  error  reqairiog  a  revenu. — Bratton  T. 
Potter  (Mo.  App.)  47. 

i  191.  InstructioD  in  an  action  to  recover  a 
share  of  commissions  from  defendant  on  an  al- 
leged agreement  with  the  owner  of  the  stock 
sold,  and  with  defendant,  held  properiy  refused 
as  being  too  general,  and  aa  inTadins  the  pro- 
vince of  the  Jnr;.— Enapp  t.  Hanley  CUo.  App.) 
747. 

S  191.  An  inetnictioQ  held  property  refused 
because  upon  the  weight  of  evidence.— Gulf,  C. 
&  8.  F.  Ry.  Co.  V.  Brooks  (Tei.  CSv.  App.)  95. 

8  191.  Court  held  warranted  in  asauming  in 
an  instruction  that  tbe  act  of  a  horse,  killed 
by  a  railroad 'train  was  the  proximate  cause 
of  tbe  injnry.^-Ludtke  v.  Texas  &  N.  O.  R. 
Co.  (Tex.  Civ.  App.)  377. 

I  191.  Id  an  action  against  a  carrier  delay, 
an  instruction  on  special  damages  held  errone- 
ous, as  assuming  that  the  carrier  had  notice  tbat 
special  damages  would  accrue  from  the  dday.— 
Atchison,  T.  &  S.  F.  Ry.  Co.  T.  Keel  Oraln  Co. 
(Tex.  Civ.  App.)  837. 

I  191.  An  Instmction  held  erroneous  as  aa- 
snmlng  facts  on  issue.— Chicago,  B.  I.  &  O.  Ry. 
Co.  V.  De  Bord  (Tex.  Civ.  App.)  846. 

I  194.  In  an  action  against  a  bridge  com- 
pany for  injuries  received  while  on  the  bridge, 
tbe  court  instructed  tbe  jury  tbat  the  injury 
occurred  through  failuni  of  tbe  bridge  company 
to  follow  apeciDcatioos^  etc^  held  to  he  a  charge 
upon  the  weight  of  evidence.— Weatherford  Ma- 
chine ft  Foundry  Co.  v.  Pope  (Tex.  Civ.  App.) 
SOB. 

(.0  Vormtt  Beanlsttes,  A»d  SaMelencr* 

InconsistMit  InstmctioDS  in  action  for  negli- 
gence, see  NeiJigence,  I  138. 

I  242.  Instmction  in  an  action  to  recover  a 
share  of  commissions  from  defendant  on  an  al- 
leged agreement  with  the  owner  of  tbe  stock 
sold,  and  with  defendant  held  properly  refused, 
as  being  omflictins  and  confusing.- Knaiw  v. 
Hanley  (Mo.  App.)  747. 

I  242.  The  test  of  the  correctness  of  instruc- 
tions lies  not  in  the  close  analysis  by  skiUed 
lawyers,  or  by  appellate  courts,  but  In  tbe  way 
in  which  tbey  will  be  understood  by  the  average 
juror,  and  where  Instructions  are  vague  in  mean- 
inc  and  cloud  the  issue  their  object  ia  defeated. 
— Knapp  T.  Hanley  (Mo.  App.)  747. 

S  243.  Instructions  must  be  In  harmonr 
witfa  each  other.- Kelley  t.  United  Rya.  of  St 
Louis  (Mo.  App.)  209. 

I  244.  Failure  to  give  a  certain  charge  apon 
the  Introduction  of  life  tables  held  not  error.— 
Louisville  &  N.  R.  Co.  v.  Irby  (Ky.)  393. 

(D)  Ap»lle«ktlltT  to  PleadlBsa  mmA  Bvl- 

d«Kae. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  |  1066. 

t  250.  Instruction  in  an  action  to  recover  a 
share  of  commiaaions  from  defendant  on  an  al- 
leged agreement  with  tbe  owner  of  tbe  stock 
sold,  and  with  defendant,  held  properly  refused, 
aa  presenting  tbe  issue  of  fraud  not  supported 
bv  pleadines  or  evidence. — Knapp  v.  Hauler 
(Slo.  App.)  747. 

i  251.  An  instmction  in  an  action  on  a  mu- 
toal  benefit  insarance  pcdiey  field  inapplicable 
to  the  issues,  and  Uierefore  Improper.— District 
Grand  Lodge  No.  11  v.  Pratt  (Ark.)  998. 

I  251.  An  instruction,  not  applicable  to  tbe 
issues  In  the  case,  held  improperly  given.— 
Miller  v.  Hammock  (Ark.)  1000. 


I  261.  It  Is  error  to  give  au  tnatmetlon  opoD 
a  phase  of  the  case  wholly  unauthorized  hy 
the  petition. — Sovereign  Camp,  Woodmen  of 
tbe  World,  v.  O'Neal  (Ky.)  416. 

I  261.  An  instmction  In  a  penmuU  injury 
action  authoriiiag  damagea  tta  fanpalnneiit  of 
plaintltrs  health  was  erroneous,  where  no  aucfa 
Item  of  damage  was  directly  alleged  in  the  peti- 
tion.—Blyston-Spencer  T.  United  Rya.  Co.  of 
St  Louis  (Mo.  App.)  1175. 

S  252.  In  an  action  for  injuries  to  a  minor 
while  standing  on  a  platform  connected  with 
a  warehouse  adjoining  defendant's  railroad,  an 
instruction  held  not  supported  by  tbe  evidence. 
—St  Louis,  I.  M.  &  S.  Ry.  Oo.  v.  Jackson 
(Ark.)  206. 

I  262.  An  instmction  in  an  action  od  a  ptrii- 
cy  of  mutual  lienefit  insnraoce  not  warranted 
by  the  evidence  Jk«)di  improperly  given.— 
trict  Grand  Lodge  No.  11  v.  Pratt  (Ark.)  91*8. 

S  252b  An  Instruction,  submitting  the  isnie 
of  excessive  speed  in  an  action  for  injuries  by 
collision  with  a  street  car,  is  erroneous,  unless 
there  is  evidence  that  the  q^eed  in  the  particular 
case  amounted  to  nMlIgenoe.- Brandt  t.  United 
Rya.  Co.  of  St  Lonb  CUo.  App.)  39. 

S  252.  In  an  action  to  recover  one-half  «f 
commissions  paid  to  defendant  for  tbe  sale  of 
stock,  where  plaintiff  claimed  an  agreonent  with 
tlie  owner  of  the  atodc  to  act  jointly  with  de- 
fendant to  effect  ita  sale,  and  an  agreemmt  with 
defendant  for  an  equal  share  of  the  commissions, 
an  instruction  requested  by  tbe  plaintiff  held 

Eroperly  refused,  as  being  a  mere  abstraction.— 
!napp  V.  Hanley  (Mo.  App.)  747. 

i  252.  An  instroction  held  not  applicable  to 
the  evidence,  and  properly  refused. — Gulf,  C.  ft 
8.  F.  By.  Co.  v.  &ooks  (iSix.  Gr,  App-)  95- 

I  253.  An  instruction  in  garnishment  not 
submittbg  a  material  question  as  to  wbidi 
there  was  conflicting  evidaice  Md  error. — Bam- 
brick  T.  Bambrick  Bros.  Const.  Go.  (Mo.  App.) 
322. 

i  253.  An  instruction  which  ignores  the  con- 
tention of  tbe  plaintiff  rebuttiug  contributory 
negligence  held  properly  refused. — Gulf,  C.  ft 
S.  F.  Ry.  Co.  V.  Brooks  (Tex.  Civ.  App.)  95. 

{  253.  In  an  action  for  injuries  to  a  marrifd 
woman  while  enceinte,  a  reqneat  to  diaice  keid 
properly  denied  as  ignoring  certain  of  tlie 
grounds  on  which  plaintiff  clatmed  a  ri^t  to 
recover.— Trinity  ft  B.  V.  Ry.  Co.  v.  Carpaiter 
(Tex.  Civ.  App.)  837. 

I  253.  In  an  action  to  set  aside  a  deed,  a 
certain  instruction  held  properly  refused,  as  not 
incorporating  certain  lames  raised  by  the  evi- 
dence.—Peters  v.  Strauss  (Tex.  Civ.  App.]  95G. 

<n)  Bevmeai*  of  Prarera* 

In  criminal  prosecutions,  see  Criminal  Law,  SI 
824-830. 

Review  aa  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  S  1007. 

Review  of  failure  to  give  instructions  aa  de- 
pendent on  request  in  lower  court  see  Ap- 
peal and  Error,  |  216. 

S  256.  Where  an  Inatructlon  is  not  erroneous, 
but  merely  lacks  completeness,  a  vnrty  com- 
plaining  must  request  a  cbarge  aupplytag  the 
deficiencies.— St.  Louis,  B.  ft  M.  By.  Co.  t. 
Droddy  (Tex.  Civ.  App.)  946. 

S  256.  In  an  action  to  set  aside  a  deed  as 
having  been  procured  through  false  repiesrata- 
tions,  an  instruction  held  to  sufficiently  incor- 
porate the  elements  of  material,  aa  disdnguish- 
ed  from  immaterial,  ndsrepresentations. — Peters 
V.  Strauss  (Tex.  OIv.  App.)  956. 

I  280.  Where  the  court  cbaiged  that  one  su- 
ing for  a  peraonal  injury  bao  the  burden  of 
making  out,  his  case  by  preponderance  (rf  tbe 
evidence,  it  was  not  revenible  error  to  ntoat 
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to  charge  thmt,  tmlea  he  had  don*  bo,  the  ver-. 
diet  should  be  for  defendant — Galvestont  H.  ft 
H.  R.  Co.  T.  Greb  (Tex.  CIt.  App.)  480. 

i  260.  The  refusal  of  special  charges  was 
not  error  where  the  portiooa  of  them  which 
presented  correct  instructions  were  full;  covered 
by  the  charges  siren.— Chicago,  I.  ft  P.  By- 
Co.  V.  Reamea  (Tex.  Civ.  App.)  »77. 

{  260.  A  requested  instniction,  which  is  cov- 
ered by  one  elsewhere  given,  is  properly  refused. 
—Corby  v.  Missouri  &  K.  Telephone  Co.  (Mo.) 
712:  Blyston-Speneer  t.  United  Rys.  Co.  of  »t. 
Lonia  (Mo.  App^mS:  Gulf,  C.  ft  S.  F.  Ry. 
Co.  T.  Bmoka  (Tex.  CiT.  App.)  95;  Crockett 
ft  Sons  r.  Auselin  (Tex.  Civ.  Am.}  99 :  Keller 
T.  Wolkarte  (Tex.  Ot.  AppO  008. 

<P>  Obje«tloBa  Md  BxeeptloMa. 

Necessity  of  objection  or  request  for  purpose 
of  review,  see  Appeal  and  Error,  |S  215,  210. 

S  278.  A  defect  in  instructions  held  one  of 
form,  and  required  to  be  met  ^  specific  ob- 

i'ection.— Dierks  Lumber  ft  Coal  Co.  t.  CoSman 
Sros.  (AA.)  651. 

(O)  C^OBRtraetlom  «4  OvcmMom. 

In  criminal  prosecutions,  aee  Criminal  Law.  If 
822.  823. 

I  296.  An  instruction.  In  an  action  against 
a  railroad  company,  held  not  reversible  error,  as 
assuming  that  the  failure  to  give  proper  signals 
constrtnted  negligence;  that  questkm  having 
been  dearly  submitted  in  other  inatructions.— 
St.  Louis,  I.  M.  ft  S.  Ry.  Co.  T.  Evans  (Ark.) 
648. 

I  296.  Error  In  an  instmction  held  not  cured 
by  another  instruction  in  conflict  therewith. — 
Qordy  t.  Manufacturers'  Coal  &  Coke  Co.  (Mo. 
App.)  21. 

I  296.  Inatnictions  in  an  action  against  an 
employer  for  personal  injuries  Acid  not  erro- 
neous in  their  statement  of  the  measure  of  the 
employer's  duty.— Texas  Co.  t.  Strange  (Tex. 
CiT.  App.)  870. 

Vm.  OVBTODT.  OOKPUOT,  AWP  DB- 
X^EBrATIOMS  OF  JTTRT. 

Review  of  proceedings  aa  dependent  on  preju- 
dicial nature  of  error,  see  Appeal  and  Error, 
i  1069. 

IZ.  VEBDIOT. 

Conformity  of  jndnDent  to  verdict  and  findings, 

see  Judgment,  S  256. 
In  criminal  prosecutions,  see  Criminal  Law,  |8 

875-881. 

Judgment  on  verdict  or  findings,  see  Judgment, 

S  198. 

Beview  of  sufficiency  of  evidence,  see  Appeal 

and  Error  S§  999-1005. 
Setting  aside  verdict;  see  New  Trial. 
Verdict  contrary  to  law  or  evidence,  ground  tot 

new  trial,  see  New  Trial,  S  70. 

<A)  a«n«Ml  T«r41«t. 

S  327.  A  general  verdict  for  the  plaintiff  ia 
against  all  defendants  and  determines  all  Is- 
snea  in  plaintUTs  favor  touching  hia  xiHit  to  the 
relief  etxight.— Crockett  ft  Bona  v.  Anaelln 
(Tex.  Civ.  App.)  99. 

X  nUAX.  BT  OOVBT, 

Construction  of  findings  In  suit  to  reform  deed, 

see  Reformation  of  Instruments,  {  46. 
X'resnmptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  S  981. 
Beview  of  proceedings  and  findings  as  dependent 

on  mode  of  trial,  aee  Api>eal  and  Error,  | 

847. 

Xleview  of  proceedings  and  findings  as  depend- 
ent on  prejudicial  nature  of  arrot,  see  Appeal 
and  Error,  i  1071. 


ZI.  WftlVn  AUD  OOKBSCnOK  OF 
mEOUKABITIES  AHS  EBBOBt. 

Dnor  in  InstmctionB  cured  by  verdict  or  jndg- 
m^t,  aee  Appeal  and  Elnof.  |  1068. 

Review  in  appellate  court  as  d^endent onpiej- 
udidal  nature  of  exzor,  aee.  Appeal  and  Izni, 
Si  1040-1074. 

Review  in  appellate  court  as  dependent  on  pres- 
entation of  questions  in  lower  court,  aee 
peal  and  Error,  <{  171-805. 

TRIBUNALS. 

See  Courts. 

TROVER  AND  CONVERSION. 

See  EmbezElement ;  Larceny. 

TRUST  DEEDS. 

See  Chattel  Mortgages;  Mortgages* 

TRUSTEE  PROCESS. 

See  Gamiabment. 


See  Trusts. 


TRUSTEES. 
TRUSTS. 


Conveyances  In  trust  for  creditors,  see  Assign* 
menta  for  Benefit  of  Creditors. 

Particular  fiduciary  relations,  see  Brokers ;  Ex- 
ecutors and  Administrators;  Guardian  and 
Ward  ;  Prindpal  and  Agent 

Trust  deeds,  see  Chattel  Mortgages ;  Mortgages. 

I.  OBEATION,  EXI8TEM0E,  AMD  TA- 
liXDITT. 

(C)  CoMstrnetlTe  Trnata. 

Purdia&e  of  property  of  ward  by  guardian  at 
mortgage  foreclosure  sale  as  creating  result- 
ing trust.  Bee  Guardian  and  Ward,  {  02. 

{  94.  One  held  to  be  the  equitable  owner  of 
land  conveyed  by  ber  and  her  husband  to  an- 
other under  an  understanding  that  such  other 
should  reconvey  to  her,  though  the  deed  recon- 
veying  the  land  was  never  delivered  to  her.— 
Ryan  v.  Ford  (Mo.  App.)  610. 

m.  ACTOIWTMEWT,  QPAUFIOA- 
TIOK,  Ain>  TEWUBE  OF 
TBUSTJUL 

Trustees  for  benefit  of  creditors,  see  Asaign- 
menta  for  Benefit  of  Credltora,  ||  212,  21S. 


IV.  MAHAOEIIEMT  ATOBISFOIAK 
OF  TB1T8T  PBOFEBTT. 

I  198.  The  right  to  set  aside  a  purchase  <rf 
trust  property  by  the  trustee  does  not  depend  on 
unfairness  of  the  transaction,  but  the  beneficiary 
may,  without  showing  actual  fraud,  have  the 
purchase  set  aside.--Hayne8  v.  Montgomery 
(Ark.)  6SL 

ULTRA  VIRES. 

Acts  of  national  bank,  see  Banks  and  BanUi^ 

«  261. 

Effect  of  ultra  vires  acta  and  contracts  of  cor- 
mtiona  in  general,  aee  Corporations,  19  370- 


UNDERTAKINGS. 

In  attadunent  pnweedlngi,  we  Attndunent,  I 

350. 

In  proceedings  for  injunction,  aee  Injunction,  f 

252. 

In  replevin,  see  Replevin,  |  124, 
On  appeal  or  writ  of  error,  see  Criminal  Law, 
I  lW6w 
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UNDERWRITERS. 

See  Inrannce. 

UNIFORMITY. 

Of  UMMmmt  for  eonstmctlon  of  bridge,  ne 
Bzidcea,  i  12. 

UNITED  STATES. 

Coarts,  we  Courts,  |  894. 

VACATION. 

Of  partieulKr  aett,  tattmMent^  or  proMMUiv*. 

AasMsment  for  public  ImpTorement,  see  Munici- 
pal Corporations,  |  613. 

Judgment  after  tnal  of  laracfl  in  genertl,  see 
Judgment  |  842. 

Judgment  bj  default,  see  Judgment,  |i  139- 
167. 

Orders  In  general,  see  Motions,  |  S9. 
Verdict,  see  New  Trial. 

Proceedinga  dttring  vacation  of  courts. 
Power  of  clerk  to  make  order  of  publication 
on  petition  for  enforcement  of  lien  for  tazea 
filed  in  ncation,  see  Taxation,  |  6^ 

VALUE. 

Limits  of  Jurisdiction,  see  Appeal  and  Error. 

JeO;  Coarts.  H  121,  231. 
attorney's  sernces,  see  Attorney  and  Client; 
»  134. 

Of  property,  relevancy  of  evidence,  see  Evi- 
dence, I  113. 

VARIANCE 

Between  Judnnetit  and  proceas;  pleadings, 
^rrofs,  verdict,  or  findings,  see  Jodgmen^  | 

Between  plmdlng  and  verified  account  see  Ac- 
count, Action  on,  I  fl. 

VEHICLES. 

Ucense  ta^  see  licenses,  |  7. 

VENDOR  AND  PURCHASER. 

"See  Exchange  of  Property,  |  3. 

Bar  of  action  against  vendee  by  judsment  In 

favor  at  vendor,  see  Judgment,  %  627. 
Compensation  of  oroker  pxoearfng  conveyance, 

see  Brokers,  ||  67-^. 
Pnrcliase  of  outstanding  daims  as  afEectiu 

adverse  possession,  see  Adverse  Poaeession,  i 

52. 

Specific  performance  of  contract  see  Specific 

Performance. 
Validity  of  sales  as  to  creditors  or  snbseguent 

purchasers,  see  Fraudulent  Conveyances. 

JSale*  bv  or  to  particular  olatteM  of  persons. 

See  Executors  and  Administrators,  ff  825-383 ; 
Principal  and  Agent,  S  103. 

Mortgagees  or  trustees  under  power  in  mort- 
gage, see  Mortgages,  U  333-376. 

Mortgagors,  see  Mortnges,  |  274. 

Trustees,  see  Trasts,  1 198. 

Sales  of  parttcuiar  species  of,  or  estates  or 

interetta  in,  property. 
See  Mines  and  Minerals,  i  55;  Public  Lands, 
t  178. 

Mot^^^  property,  see  Mortgages,  H  274, 

Personal  property  In  geueiBl.  see  Sales. 
Property  of  decedent,  see  £xecutors  and  Ad- 
ministrators, |§  3:ir>-383. 
public  lands,  see  Public  Lands.  K  173-178. 
Standing  timber,  see  Logs  and  liOggfng,  i  3. 
Trust  property,  see  Trusts,  f  19S. 


8ai«$  on  fudidal  or  other  proceedfags. 

See  Bncotion,  {  228. 

As  bar  of  dower,  see  Dower.  |  46t. 

By  executors  or  sdminiatrators,  see  Executors 

and  Administtmtots,  H  325-^ 
Propertv  in  poasesrim  of  Hfe  tenant  imda  or* 

der  of  court,  see  Ufe  Estates,  |  27. 
Purchase  by  coonty  Jndce,  see  GmintfeB.  |  llOi 
Bemainder,  under  <wder  oC  ooar^  aee  BoBaln- 

ders.  i  16. 
Tax  Hales,  see  Taxation,  H  G42-648. 
To  enforce  levee  tax,  see  Leveei^  ft  28. 

I.  BEQXrZSXTES  AMD  VAUDITr  OP 
COlfTBAOT. 

Application  of  statate  of  frand^  aee  Ftmodi, 

Sutute  of,  1  Ti. 

S  16.  Facts  held  Insufflcient  to  constitote  ac- 
ceptance of  offen  and  to  abow  no  Unding  con- 
tract of  sale  of  detendant'a  land.— Sanmn  r. 
Bichards  (Mo.  App.)  28S. 

H.  OOHBTKirOTIOM  AMD  OPEBA^ 
TICK  OF  OOMTKAOT. 

Parol  evidence  at  G<dlateral  agreement,  tMe  E^ 
Idence,  f  4fi0. 

nr.  PEBTORMAMCE   OF  OOMTKAOT. 

(A)  Tltl«  BBd  Batste  of  T«4or. 

liquidated  damages  for  failure       abstract  to 
show  title,  see  Damages,  |  78. 

(B)  ComTeraaee. 

i  148.  Proof  of  a  vendee's  insolvency  keU 
insufficient  Co  e»nise  tbe  vendor  from  provins 
tender  of  peiformanoe.— Oonett  v.  Best  (Mo. 
AppJ  85. 

i  162.  A  vendor^  tuder  of  performance  keU 
invalid.— Comett  v.  Beat  (Mo.  App.)  35. 

I  165.  Though  an  unauthorized  stipulsti<»i 
that  the  taxes,  general  and  special,  for  a  cer- 
tain year,  should  be  paid  by  the  grantee,  was 
inserted  in  an  escrow  deed,  tlie  escrow  contract 
waa  binding  on  liim  where  lie  agreed  ta  ac- 
cept the  deed  on  the  grantor*a  pr(Mnise  to  pay 
the  taxes.— Baerreldt  Cmtst.  Gol  r.  Bagley 
(Ma)  688. 

S  168.  That  a  deed  to  certain  land  provided 
for  the  conveyance  of  a  tract  containing  573.43 
acres,  "more  or  leas,"  did  not  prevent  plaintilt 
from  showing  a  deficiency  in  quantity  and  re- 
covering a  proportional  redaction  of  the  prict. 
—Yates  V.  ButtreU  (Tex.  (3iv.  App.)  831. 

I  168.  Where  a  deed  to  certain  land  contain- 
ed an  assumption  of  a  note,  secured  by  a  ven- 
dor's lien  as  distinguished  from  tbe  assnmptioa 
of  an  $8,000  debt,  as  described  in  tbe  contnrt 
of  sale,  the  vendee,  la  the  absence  of  a  dsim 
of  fraud  or  mistake  in  the  deed,  was  liable  for 
the  amount  of  the  note  with  accrued  Interest 
at  tbe  time  of  the  transaction.— Tatea  T.  Bat- 
treU  (Tex.  Civ.  AppJ  881. 

(D)  PaTBMBt  of  PuekMO  liMoy-. 

Parol  evidence  of  eoUaterml  agnement,  aee  Ev 
idence,  {  450. 

S17A.    That  a  vendor  of  land.  In  part  of 
icti  bis  wife  had  a  homestead,  gave  her  the 

fiurcbase-money  notes  as  her  separate  propert?, 
n  consideration  of  ber  joining  In  the  convey- 
ance, hfld  not  to  preclnde  the  purchaser  to 
Bssert  a  credit  thereon,  under  an  alleged  agree- 
ment with  tlie  husband  allowing  credit  for 
shortage  in  Quantity.— Schwanfowsicy  t.  D]^oir- 
sky  CTex.  CSr.  .^v^  878,  877. 

BIOBTS  AMD  UtABXUTm  OP 


Purchasers  at  judicial  sales  In  general,  see  Js- 

dlcial  ftales,  |  52. 
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<B)  Am  to  Third  Vwm»»m  1b  Oeattimi. 

lAeoE  for  work  and  taaterialH.  see  Llena.  {  9. 

I  219.  Ordinanly,  a  bond  for  tiUe  sivea  to 
the  purchaser  such  equitable  title  as  will  an- 
thotue  a  kcotcit  of  the  land  described^ 
Brown  t.  Brawn  (Ter.  Cir.  App.)  887. 

(O  B*Ba  Fide  ParekMen. 

I  230.  In  Tiew  of  CIt.  Code  Proc^  |  391;.  sub- 
sequent paidiBsen  of  land  sold  1^  a  master 
Gommiaaloner  nnder  a  deed  erroneonsl;  par- 
porting  to  convey  the  whole  tract  held  not  in- 
nocent pnrcfaaserB  without  notice  as  to  the  part 
of  the  tract,  which  was  not  directed  to  be  con- 
veyed.—DotBon  T.  Merrttt  (Ky.)  181. 

I  232.  The  continnanoe  in  possession  by  the 
srutor  after  executing  the  deed,  of  a  small 
part  of  the  tract  conveyed,  held  not  to  put  a 

Earchaser  from,  his  grantee  upon  inqaiiy  as  to 
is  equities  In  the  part  of  which  he  retained 
poBseS8ion.~-Morgan  v.  McCain  (Art.)  459. 

I  238.  An  unrecorded  deed  cannot  prevail 
almost  the  title  of  an  innocent  pardiaser  for 
value,  without  notice  of  the  deed.— Rockcastle 
Mining.  Lumber  A  Oil  Co.  v.  Isaacs  (Ky.)  165. 

S  244.  In  an  action  against  plaintilfB  gran- 
tee and  the  latter's  grantee  tm  reform  the  deed 
ma  conveying  more  land  than  was  intended,  evi- 
dence held  to  sustain  a  finding  that  the  last 
(rantee  was  a  bona  fide  purchaser  for  value. 
—Morgan  v.  McCuin  (Ark.)  459. 

VI.  BEKEDIES  OF  VEHDOB. 

(A)  Urn  ««d  RM*Terr  •!  Lud* 

Admissions  In  pleading  In  proceeding*  to  en- 
force lioi,  see  Pleading,  i  36. 

t  292.  The  transfer  of  a  purchase-money 
note,  with  a  vendor's  indorsement  in  blank,  held 
to  entitle  the  indorsee  to  prioritr  of  payment 
out  of  the  proceeds  of  a  sale  of  the  land  on 
foreclosure  of  the  vendor's  lien.— Waleott  t. 
Carpenter  (Tex.  Civ.  App.)  981. 

I  292.  Where  a  vendor  indorsed  In  blank  one 
of  the  purchase-money  notes  to  O.  and  in  a 
•nit  to  foreclose  the  ilen  C.  claimed  that  the 
vendor  vras  personally  liable,  and  the  maker 
Insolvent,  the  court  properly  decreed  primity  to 
C  to  prevent  circuity  of  action.— Wakott 
Carpoiter  (Tex.  Gy.  App.)  981. 

CO)  Aeti*Ma  tor  Damaaea. 

liquidated  damages,  see  Damages,  |  78. 

I  329.  Evidence  held  insufficient  to  show  a 
vendee's  abandonment  of  a  contract  so  as  to 
excuse  a  tender  on  the  part  of  the  vendor  as  a 
iMMkdition  to  his  right  to  sue.— Oomett  t.  Best 
(Mo.  App.)  85. 

▼H.  RBMEDZES  OF  FITROHAJIBB. 
^Ai  ttmvo-vrr  •<  Pw«bas«  Mob«t  Paid. 

i  341.  On  an  issue  as  to  plaintiff's  right  to 
recover  a  proportional  amount  of  the  price  of 
certain  land  for  a  deflcienor  in  quanti^.  the 
contract  of  sale  held  admlsslDle.— Tatea  t.  But- 
trell  (To.  Civ.  App.)  831. 

VENDORS'  LIENS. 

Sm  Salci.  I  806;  Vendor  and  Putekaser,  | 


VENUE 

X.  ITATUBB  OB  SUBJEOT  OF  AOTIOX. 

i  6.  A  salt  for  tkt  ipec|Be  petformanea  d 
a  contract  to  convey  land  la  not  a  suit  for  the 
land,  and  the  venue  tiieieof  is  not  controlled 


by  the  statute  fixing  venae  of  suits  for  the  re- 
covery of  land.— Bnrfcitt  v.  "Wynne  (Tex.  Civ. 
App.)  816. 

I  7.  An  action  for  damages  for  breach  of  a 
contract  to  sell  growing  timber  witii  a  right 
of  tngrcM  and  wress  to  cat  -and  ronove  the 
same  held  an  action  in  personam,  and  the  val- 
ue is  in  the  county  of  defendants  residence^ 
Burkitt  V.  Wynne  (Tex.  Civ.  App.)  816. 

I  7.  An  acUoo  fbr  tlie  specific  perform- 
ance of  a  contract  for  the  sale  of  growing  tim- 
ber held  an  action  In  personam,  and  the  venue 
Is  in  the  county  of  defendant's  residence.— Bur- 
kitt V.  Wynne  (Tex.  Civ.  App.)  816. 

I  7.  That  plaintiff  suing  for  the  ^tecific 
performance  of  a  contract  for  the  sale  of  grow- 
ing timber  or  for  damages  for  breach  thereof  al- 
leged that  he  owned  the  timber  held  not  to  de> 
feat  defendant's  right  to  be  sued  in  the  county 
of  his  residence.— BnxUtt  t.  Wynne  (Tex.  Civ. 
App.)  816. 

n.  IKniXOII.E  OB  BESIDEKOB  OF 
FA&TIES. 

I  22.  The  plea  of  a  party  to  be  sued  In  the 
county  of  his  residence,  notwithstanding  the 
joinder  of  another  party  defendant,  held  sus- 
tainable.—J.  Chauvin  &  Co.  v.  McKnlgbt 
(Tex.  Civ.  App.)  388. 

VERDICT. 

Alder  by.  see  Pleading,  ||  488,  434. 

Conformity  of  judgment  to  verdict,  see  Judg- 
ment, 8  2S6. 

Contrary  to  law  or  evidence,  ground  for  new 
trial,  see  New  Trial,  t  m 

In  dvil  actions  in  general,  see  Trial,  |  3^7. 

In  criminal  prosecutioas  In  genetal,  see  Crim- 
inal Law.  II  875-881. 

Judgment  on  verdict  or  findlnn,  see  Judgment, 
I19& 

Review  In  civil  cases,  see  Aiq>eal  and  Brrar.  || 

909-1005.  ' 
Review  in  criminal  caaea,  see  Criminal  Law!  | 

1150. 

Betting  aside,  see  New  Trial. 

VERIFICATION. 

Of  pleading,  see  Pleading,  |  291. 

VESTED  REMAINDERS. 

Gonstmction  of  villa,  see  WUIa^  |  684. 

VICE  PRINCIPALS. 

Liability  of  master  for  Injuries  to  servant  fmn 
acts  or  omissions  of  vice  prindpaL  see  Mas- 
ter and  Servant,  |  190.  ^ 

VIEW. 

By  jury,  see  Trial,  |  28. 

VILLAGES. 

Baa  Municipal  Cbrporatloni; 

VOLUNTARY  ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors. 

VOLUNTARY  ASSOCIATIONS. 

Sea  Aaaodatiooa, 

VOTERS. 

See  Elections. 
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Sm  Gaming. 


WAGERS. 


GarnifhmeQt,  aee  Gunisfameat^  H  'O.,  114.  118. 

Of  employte  In  geneiml,  see  Haster  and  Serv- 
ant. IS  73-88. 

Preference  ot  claim  for  wages  against  iniolTent 
.oorpoiatim,  see  CorporAtionB;  |  OfiO. 

WAIVER. 

See  EstoppeL 

Of  9bfeetlotu  t»  pmUeultr  aeta,  SiutnmenU, 

or  pnoeeiimga. 
See  Parties,  |  98. 

Breach  of  contract  In  gmeral,  we  Contracts. 
I  819. 

Delaj  in  aopeal  from  jnatice'a  court,  see  J\u- 

tlces  of  tfie  Peace,  |  161. 
Insurance  polides,  see  Xasarance,  ||  878,  724. 
Irregnlarftfes  and  errors  at  trial  in  general, 

see  Criminal  Law,  {  901. 
Jttriadictton  on  proceedings  br  appearanoe,  aee 

Appeamnoe,  I  26. 
Objections  to  jurisdiction  of  justice's  court,  aee 

Justices  of  the  PeAce,  I  60. 
Oral  instructions,  see  Orlninal  Jaw,  |  804. 
Pleadings,  see  Pleading,  H  403-434. 
Record  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  |  644. 

Of  rlffhtt  or  remeite*. 

See  HeehanioB*  Liens,  |  21S. 

Appeal  or  other  proceeding  for  lerisw,  see  Ap- 
peal and  Error,  |  773. 

DiBcbarge  of  anrety,  aee  Principal  and  Bnretf, 
I  129. 

Forfeiture  of  lusurance  policy,  see  Insurance, 
I  378. 

Motion  for  new  trial,  see  New  Trial,  {  10. 
Prootts  or  notice  of  action,  see  Appearance,  i 
20. 

Umt  of  action  for  deceit  see  Fraud.  I  8& 
Right  of  passenger  to  rei;  on  doctrine  pf  les 
ipsa  loquitur,  see  Carriers,  i  SIS. 

.  WAR. 

See  MOItla. 

WARD$. 

See  Goardian  and  Ward. 

WAREHOUSEMEN. 

Carrier  as  waiehoQaeman,  aee  Carrian,  J  140. 


WARNWG. 

  _„_,in8t  Injuries 

Master  and  ^rvant.  |f  150-166. 


Ptecantiona  against  Injuries  to__serTants,  see 
K  ISC 


WARRANTY. 

In  Iniunuice  pt^icgr,  aee  Inmtance,  t  728. 

WATERS  AND  WATER  COURSES. 

See  Bridges ;  Levees ;  Navigable  Waters. 
Driving,  floating,  oi  rafting  logB,.,see  Logs  and 

LoKKing,  I  lOu 
In  citifs,  power  «f  nuinlcipaiity  to ,  make  im- 

gORBBMflLb,  Me  -Munielpal  Corpowtions,  | 

n.  VATU&AX.  .Wm^  OOVBMBM, 

(D)  DtTsntoa. 

i  SS.  Weeeaaity  tw  prevwting  defendant 
from  oUabiag  prescripdre  ^ht  to  take  wa- 


ter from  above  plaintMrs  riparian  land  Meld 
not  aufficieut  to  authorize  the  graut  of  a  tem- 
porary injuDction.— Biggs  t.  Lefflngwell  (Tex. 
Civ.  App.)  902. 

i  86.  Under  Rev.  St.  1880^  art  2969.  » 
amended  bjr  Laws  81it  I«c.  &  84  lalattnv  to 

grant  of  writ  of  injunction,  and  Ber.  St.  art. 
8115  et  seq..  relating  to  use  of  nnamropriated 
waters  of  rivers  f(»  Irrigation,  riparian  owser 
held  not  entitled  to  temiwrary  Injonctico 
against  appropriation  of  waten  from  river 
above  his  una  In  absence  of  showing  that  it 
ia  for  immediate  use.— Blgga  v.  Lefflncwdl 
(Tex.  <^Y.  App.)  902. 

IX.  PUBLIO  WATER  KUVW^T, 

(A)  ^OMeatle  snd  UttBielpal  Fmrposea. 

Impairment  of  obligation  of  francbisp  of  water 
company,  see  Constitutional  Law,  |  121. 

I  194.  Where  an  adjoinuv  property  owner 
installed  service  connectious  between  a  street 
water  main  and  his  premises,  sucfa  utplianecs 
belonged  to  him  as  appurtenant  to  iAi  realty. — 
Finber  v.  St.  Josepn  Water  Co.  (Mo.  App.) 
2S8. 

I  300.  A  pnn^on  In  a  water  company's 
contract  vrith  a  ffty  far  renewal  on  terms  to  be 
agreed  on  at  the  end  of  25  years.  In  case  tike 
city  elected  not  to  purchase  the  plant.  M^i 
valid.— Stade  T.  CHty  of  Lexington  (Ky.)  404. 

I  202.  A  water  company's  regulation  reqair- 
ing  the  consumer  to  bear  the  burden  of  faking 
connections  between  Us  premises  and  a  street 
main  was  reasonable.— 'Fisher  v.  St  Joa^ 
Water  Co.  (Uo.  AppO  288. 

S  205.  An  adjoining  property  owner  Mi  to 
i^erelve  water  at  the  street,  and  bound  to  maio- 
tuin  tbe  ronuections  in  a  reasonably  ufe  con- 
dition.—Flsber  T.  St.  Joseph  Water  Co.  (Ma 
App.)  288. 

WAYS. 

Public  ways,  see  Highways;  Municipal  Cor- 
porations, U  661-706. 

WEAPONS. 

Fpnowing  language  of  statute  in  pleading 
action  for  wrongful  deatfi  committed  wllk 
deadly  weapon,  see  Death,  |  47. 
Inetniction  in  prosecution  for  lu^i^de  defining 

deadly  weapon,  see  Homicide,  t  260. 
Oahiilty  of  lunatic  for  bomidde  committed 
with  de^ly  weapon,  see  Ifuane  Petsona,  |  80. 
Nature  of  weapon  used  In  aasaalt  with  iMcat 


to  kill,  see  Homicide,  1  178. 
Nature  of  weapw  used  in  hondelde, 
dde,  I  290. 


WHOLESALE  OEAL0IS. 

In  intoxlcatfi^  UquMs,  aee  Intwricrtif  tiv- 
non,  1 148. 

wtoows. 

Adverse  possaasion  by  widow  jtgainst  hetrs.  sr 

Adverse  Possession,  |  62. 
Allowance  from  estate  of  bnibandt  aee  Eaeea- 

tora  and  Admbdattaton,  1  mC 
Dower,  see  Dower. 

Bighta  ju  WluwBWtaad,  lea  HonstMid.  H  141- 


See  Husband  an^  ^>Vl/e. 

See  Kxecotors  and  AdmimsLrafeoia. 

Validly,  "COMtrueUoB,  and"<BecuUwi  4( 
in  ^eril,  see  Trasta. 
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n.  nniunDniART  OAVJionnr. 

I  81.  Bole  itated  u  to  when  one  baa  not  a 
tntamoitary  mlnd^^Orum  T.  Cnim  (Bfo.)  107(k 

I  45.  Te8tain«itar7  incapaclt?  may  be  ■howii 
to  «xiBt  when  the  mind  is  no  disordered  by  the 
ravages  of  disease  and  ao  dull  and  torpid  oa  not 
to  meaann  up  to  a  cobmikmi  swaa  taAameDtary 
mark.— Cmm  t.  Gmn  (Uo.)  lOTO. 

I  Sn.  EMdeoce  hefd  to  support  a  finding  tbet 
testator  was  incapable  of  dealiog  with  hia  bosl- 
neas  affafn  when  he  executed  his  will. — Cmm 
T.  Cmin  (Uo.)  lOm 

AND  AlflRTXJEEXT. 

a)  Hc«rlns  ttr  Trt«l. 

f  325.  In  a  will  contest,  a  demurrer  to  the 
evidence  as  to  undue  influence  and  tescamentary 
capacity  was  bad  if  there  was  evidence  to  carry 
the  case  to  the  jury  on  either  issue. — Crum  t. 
Cram  iiio.)  1070. 

(K)  ItoTlew. 

S  400.  In  a  will  contest,  where  there  is  evi- 
dence to  sustain  either  the  issue  of  testamen- 
tnry  incapacity  or  undue  influence,  the  verdict 
will  not  be  disturbed  on  appeal. — Crum  v.  Cmm 
(Mo.)  lOTO. 

TI.  OOHHTBVOnOV. 

(A)  AoAoMl  Bvlea. 

I  470.  The  court  in  construing  a  will  held 
required  to  seek  to  ascertain  the  intention  of 
testator,  and  to  give  eCFert  to  the  will  as  so 
constraed.— Register  v.  Elder  (Mo.)  090. 

<B)  HAta^c  of  BIstMtes  abA  latcvests  Cre- 
ated. 

f  614.  A  will  construed,  and  held  to  give  to 
testator's  wife  a  life  estate  imly,  subject  to  en- 
largement  into  a  fee  on  a  specified  condition. 
—Raster  V.  Elder  (Mo.)  009. 

(F)  Tested  or  ContlDseiit  Bstates  and  Ik- 
teresta. 

i  634.  Defendants  held  to  hare  a  craitingent 
remainder  only,  snbject  to  sale  and  reinvest- 
ment of  the  proceeds  in  other  real  property  in 
a  suit  brougnt  by  the  life  tenant,  under  Civ. 
Code  Prac.  |  491.— McClure  v.  Grume  (Ky.)  433. 

(H)  Estates  In  Trust  and  Powers. 

I  692.  A  convpyance  by  a  cestui  que  trust 
with  certain  iimiutions  held  a  transfer  of  her 
life  estate  only,  and  her  reaffirmance  of  the  deed 
in  her  will  constituted  an  exercise  of  her  power 
of  appointment  vesting  the  grantee  with  title 
free  from  any  limitations  in  the  deed. — ^Lexing- 
ton BHck  Co.  V.  Thornton  (Ky.)  422. 

Vn.  _WQHT»  AND  TJABfT.mBI  OF 
MVJBWIES  AlTD  UOACTWi. 

<A)  n«««ro  •(  Title  a««  Rlvhta  la  Oea- 
eral. 

{  729.  Will  conBtmed,  and  held  not  to  en- 
title the  beneficiary  for  life  to  an  annuity  of 
$.300,  but  to  the  income  of  Ki,000.— Gaperton's 
Ex'r  T.  Todd  (ICy.)  lOSa 

WIRES. 

Of  electric  light  or  power  companies,  see  Elec- 
tricity. 

WITHDRAWAL 

Of  deed  delivered  In  escvow,  aw  Eaciowst  |  8. 

WITNESSES. 

8ee  Depodtions:  Evidence;  Perjury. 


Attendance  and  examination  befoK  gcand  jaty, 
see  Orand  Jury,  |  86. 

Oomments  of  trial  judge  on  evidence  or  vrit- 
nesses,  flee  Criminal  Law,  |  666. 

Experts,  see  Evidence.  |j  506-S14,  536,  545. 

Indorsement  of  names  of  witnesses  oa  informa- 
tion, see  Indictment  and  Information,  |  ]37. 

Opinions,  see  Criminal  Law,  B  451-469:  Evi- 
dence, fi  471-374. 

Refusal  oi  continuance  for  absence  of  witness- 
es, as  ground  for  new  trial  In  criminal  prose- 
cution, see  Criminal  Law,  |  917. 

Testimony  of  accompllcea,  see  Criminal  Law,  | 
5OT. 

I.  ATTEHBAJfOB,  PRODUOTIOH  OW 
DOCmimTS.  AKD  OOK- 

.  raHSATioir. 

Absence  of  witness,  ground  for  eontlnuaiice,  see 

Criminal  Law,  i  590. 
Subp<pna  duces  tecum  issned  to  grand  jury,  see 

Orand  Jury,  |  36. 

8  16.  A  subpoena  duces  tecum  should  give  a 
reasonably  accurate  description  of  the  papers 
wanted.— Ex  parte  Gould  (Tex.  Cr.  App!)  364. 

S  16.  Under  Const  art.  1,  M  0.  29,  a  anb- 
poena  duces  tecum  for  the  ptodnction  of  papen 
before  a  grand  jury  held  too  gederal.— S!z  IMrte 
Gonid  (Tex.  Cr.  App.)  384. 

n.  OOMPSTBHOT. 

Admissiotis  of  urtlea  incompetent  to  testify, 

see  Evidence,  |  203. 
Of  exiwrt  witnesses,  see  Bvideoce,  H  036-54S. 

(A)  Capmeltr  ud  4«aUflostl*u  la  Gon- 

eMI. 

{52.  In  a  suit  to  enjoin  an  execution  on  a 
replevin  bond,  the  wife  of  one  who  signed  the 
bond,  but  was  not  a  party  to  the  action,  was 
competent  to  testify,  thongb  her  testimony  might 
"benefit  her  husband  by  showing  his  release  from 
liability  mi  the  bond.— W.  W.  WoodzuiE  Be- 
ware Co.  T.  Wender  Bine  Gem  Coal  Co.  (Ky^ 
401. 

I  56.  In  an  action  of  replevin,  testimony  of 
the  husband  that  be  did  not  act  as  the  agent  of 
the  plaintiff,  who  was  bis  wife,  was  erroneously 
admitted,  being  in  direct  conflict  with  Eirby's 
Dig.  S  3005,  subd.  4.— Miller  t.  Hanunock 
(Ark.)  1000. 

I  56.  In  a  suit  to  enjoin  an  execution  on  a 
replevin  bond  signed  by  a  husband  but  to  which 
suit  he  was  not  a  party,  his  wife  coald  testify 
to  the  accuracy  of  accounts  which  she  kept  as 
his  agent,  though  her  testimony  might  show 
the  relesAe  of  his  liability  on  the  bond.— W.  W. 
Woodruff  Hardware  Co.  T.  Wender  Blue  Oem 
Coal  Co.  (Ky.)  401. 

(O)  TeBtlmonr  Parties  or  PersoM  la- 
torestod,  lor  or  aaralast  ReyrMeata- 
tlTeSf  SnrrlTora,  or  Sneeeitsora  la  Ti- 
tle or  latevost  of  Pavoaaa  Deoeaaed 
or  laoonsvetoat. 

I  139.  Plaintiff,  in  an  action  agalnat  the 
heirs  of  a  decedent  for  specific  performance 
of  an  allied  parol  agreement  of  decedent  to 
convey  land  to  plaintiff,  held  incompetent  to 
testify  to  prove  either  the  agre«nent  or  the 

g>rformance  of  his  part  thereof.— Forriater  t. 
uIIiTan  (Mo.)  722. 

I  140.  The  wife  of  plaintiff  in  an  action 
against  heirs  of  a  decedent  for  specific  perform- 
ance of  an  alleged  parol  agreement  of  decedent 
to  convey  land  held  incompetent  as  a  wltnesa. — 
Forrister  v.  Sullivan  (Mo.)  722. 

I  140.  Ann.  St.  1006,  f  461^,  remoTCs  the 
common-law  rule  disqualifymg  a  witness  becftnse 

of  his  interest  in  the  action  so  that  one  Inter- 
ested, though  not  a  party,  was  not  dlsqaalified. 
—Smith  V.  Brinkley  (Mo.  App.)  801. 
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I  144.  To  diMualtfj  one  &■  a  witneas  nnder 
Ann.  St  1906.  i  ^0B2,  be  most  be  a  party  to 
the  sQlt  u  well  aa  to  the  eoottact  or  cause  of 
action  In  itfne.'— Smith  t.  Brlnkl^  (Hou  App.) 
801> 

I  178.  Defendant  br  extending  the  croas- 
examinatioD  of  plaintiff's  witness  beyond  the 
scope  of  what  he  waa  competent  to  testify  to 
upon  direct  examination,  held  to  have  waived 
such  incompetency,  so  as  to  make  him  compe- 
tent for  all  purposes.— Pierce  Loan  Co.  Kil- 
lian  (Mo.  App.)  280. 

(D)  C!omfl4eiitl«l  Bel«<Ioiis  and  Prlvll«v«d 
Conmnnlcatloika. 

I  1001  Telegraphic  messages  in  the  posses- 
sion of  the  officers  of  a  telegraph  company  held 
not  priril^ed  communications.— Ex  parte  Goald 
(Tex.  Cr.  App.)  364. 

m.  BXAMXirATIOlf. 

Review  of  rulings,  see  Appeal  and  Error,  S 
1048.  . 

(A)  Taldns  TcstlmouT'  In  General. 

I  244.  A '  witness  Acid  not  hostile  to  plain- 
tiff, so  that  be  could  not  be  asked  leading  ques- 
tions.^Eiaig  T.  Andrews  Steel  Co.  (Ky.)  1015. 

IT.  OBEDIBULrrr,  impeaobbceht* 
COKTBADICnOK,  AND  OOB- 
-  BOBOBATION. 

Continuance  to  secure  Impeacbing  eTidence,  sec 

Criminal  Law,  i  696. 
Instructions  as  to  credibility,  see  Criminal  Law, 

«  78R 

Instructions  hiTadinK  province  of  jury  to  de- 
termine creoihiUty  of  witnesses,  see  Criminal 
Faw,  I  757. 

Beview  of  qnesttoBs  of  fact  dependent  on  cred- 
ibility of  witnesses,  see  Appeal  and  Error,  | 

d&4. 

(A)  la  General. 

f  331.1^.  Where  accused  testified  that  he  had 
not  been  drinking  on  the  night  of  the  killing, 
the  state  held  entitled  to  sbow  that  30  minutes 
after  the  killing  his  breath  smelt  strongly  of 
whiak]%_  to  affect  his  credibUltyw-^ayton  t. 
State  (Tex.  Cr.  App.)  127. 

(B)  Character  and  Conduct  of  Witness. 

I  337.  Accused  havtag  testified  in  his  own 
behalf,  the  state  was  entitled  to  show  his  repu- 
tation for  morality  and  as  a  law-abiding  citizen. 
—State  V.  Snider  <Mo.  AppO  200. 

S  337.  In  a  prosecution  for  selling  intoxi- 
cants in  vtoIatioD  of  the  local  option  law,  tes- 
timony held  admissible  to  impeach  accused's 
crediulity  that  be  had  the  reputation  in  the 
community  of  running  a  blind  tiffer,  and  Belling 
whisky  generally.— €tate  v.  Wilson  (Mo.  App.) 
SOS. 

<D)  IneoaslsteBt  Statemeats  by  Wltacas. 

S  379.  In  an  action  against  a  railway  for 
the  negligent  killing  of  a  section  hand,  evidence 
held  admissible  to  impeach  a  witness. — Atkins 
V.  Chicago  &  A.  Ry.  Co.  (Mo.  App.)  1180. 

8  383.  A  witness  for  accused  having  been 
asked  by  the  state  a  question  on  an  immaterial 
matter,  the  court  erred  in  permitting  the  state 
to  contradict  him  with  reference  thereto.-^en- 
nlngs  T.  State  (Tex.  Cr.  App.)  473. 

S  393.  Testimony  by  the  secretary  of  the 
grand  jury  that  found  the  indictment  for  mur- 
der held  not  admissible  to  impeach  a  witness. 
— McGUl  T.  State  (Tex.  Cr.  App.)  Ml. 

S  395.  When  arrested  and  before  the  grand 
Jury,  declarations  of  a  codefendant  to  the  same 
effect  as  his  testimony  at  the  trial  held  admis- 
sible though  self-serving,  to  rebut  Impeachment 
by  proof  of  contributory  statements.— Pitts  v. 
State  (Tex.  Cr.  App.>  SOI. 


S  jNM.  A  wHoesB,  -who  on  ere—  examination 
denies  having  made  an  inconsistent  statement 
need  not  be  immediately  re-examined  as  to  what 
he  did  say,  but,  after  Introduction  of  evidence 
that  he  made  the  statement  may  be  recalled  to 
«^n  It^Southem  By.  Co.  t.  Stewart  (Ky^ 

I  896.  In  a  prosecution  tor  aBsaoIt  with 

intent  to  rape,  certain  testimony  hM  admissi- 
ble to  explain  prosecutrix's  silence  after  the 
assault  and  contradictory  statements  made  ^tJ 
her  with  reference  thereto ;  accused  ha  vine  at* 
tempted  to  show  such  ctmdnct  hy  her  to  dis- 
credit her  as  a  wttueia.— Boaa  t.  State 
Ci:.  App,)  .783. 

WOMEN. 

Married  women,  see  Husband  and  Wife. 

WOODS  AND  FORESTS. 

See  Logs  and  Losing. 

WORDS  AND  PHRASES. 

"Accomplice."— Boyd  v.  Commonwealth  <Ky.) 

423;  Warren  v.  State  (Tex.  Cr.  App.)  13& 
"Acting  Judge  of  the  court  where  the  case  was 

heard.'*— State  v.  Morris  (Mo.)  590. 
"Adverse  possession." — Watson  v.  Hardin  (ArkJ 

1002. 

"Agsravated  assault**— Jeanea  r.  State  (Tex. 
Cr.  App.)  352;  Uakme  t.  Same  (Tex.  Cr. 

App.)  7(». 

"Assault  with  intent  to  murder." — Cooper  v. 

State  (Tex.  Cr.  App.)  355. 
"Beverage."— J.   W.    Kelly   &   Oo.   v.  State 

(Tenn.)  193. 
"Bill  of  exceptions.*'— Fenn  v.  Relwr  (Mo.  App.) 

627. 

"Boycott."— Meier  v.  Speer  (Ark.)  988. 

"Burglary."— Polk  v.  State  (Tex.  Cr.  App.)  134. 

"Business."— Commonwealth  V.  LouisvIUe  Prop- 
erty Co.  (Ky.)  413. 

"Chauffeur."— Diener  v.  StarChronkle  Pnk 
Co.  (MoJ  1143. 

"Claim.**— Smith  v.  Jones  (Tex.)  468. 

"Cnerk."— State  ex  reL  Texaa  Portland  CemMt 
Co.     Sale  (Mo.)  2119. 

"Common-law  marriage."— Wofford  t.  State 
(Tex.  Cr.  App.)  929. 

"Contracts."— Oilsonite  Boot  &  Pavinc  Co.  t. 
St.  Louis  Fair  Aas'n  (Mo.)  657. 

"Costs."— City  of  Carterville  T.  Cardwell  (M& 
App.)  745. 

"Doing  business  In  the  state."— United  Shoe 
Machinery  Co.  v.  Ramlose  (Mo.)  1133. 

"Due  process  of  law."— Davidson  v.  Hartford 
Life  Ins.  Co.  (Mo.  App.)  291. 

"Duplicity."— Scott  v.  Taylor  (Mo.)  1149. 

"Duty."— Pelton  v.  State  (Tex.  Cr.  App.)  49a 

"Election."— Waish,  V.  Hampton  (AA.f  214. 

"E&Mi^,"— Roberson  v.  State  (Tex.  Or.  App.) 

"Escrow."— Peters  t.  Strauss  (Tex.  CIt.  App.) 

9r>6; 

"False  representation.*'— First  Mat.  Bank  of 

Newark  v.  People's  Nat  Bank  of  Springfield 

(Ark.)  lOOa 
"Fees."— State  ex  reL  Harrlaim  T.  Pattersoa 

(Ma  App.)  1183. 
"Fifteen  days*  previous  notice."— Sonthworth  r. 

City  of  Glasgow  (Mo.)  lltlR. 
"Final  judgment."— Blankenship  &  Bnchanaa 

V.  Herring  (Tex.  Civ.  App.)  882. 
"Final  order."— Chesapeake  &  O.  By.  Co.  v. 

Helton's  Adm*r  (Ky.)  1024. 
"Fraudulent    concealment."— State    t.  Yates 

(Mo.)  672. 

"General  manager." — Bookei^osea  Oil  Co.  v. 

National  Refining  Co.  (Tex.  CIt.  Aihil)  815. 
"Gross  premium."— Rose  T.  FianUin  Life  Ins. 

Co.  (Mo.  App.)  618. 
"Guaranty."- Waleott  t.  Oarpenter  (Tex.  Civ. 

App.)  981. 
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"Improve."— Gock«  t.  &ta«bler  Jb  McFarland 

iky.)  197. 

^In  aD7  manufactory  or  mill  of  ftor  dtancter." 

—Bush  Bros.  Lumber  &  Milling  Co.  t.  East* 

wood  (Tex.  Civ.  App.)  389.  _ 
*'Indonement"— Walcott   v.   Oaxpenter  <Tei. 

Glr.  App.j  961. 
'"Judgment  (or  payment  of  mooey."— Maret  t. 

Baadera  (Ky.) 
"I^t  chance  doctrine." — Vaughn  v,   Wm.  J. 

Lemp  Brewing  Co.  (Mo.  AppJ.  203. 
**MaimiDg."— Cooper  v.  State  (Tex.  Cr.  App.) 

355. 

"Manalauahter  in  third  degree."— State  t.  Hau- 

aoo  (Mo.)  24r>. 

"MiDeral."— Kentucky  Diamond  Mining  &  De- 
veloping Co.  V.  Kentucky  Tranavaal  Diamond 
Co.  iKj.)  397. 

-"More  or  lesi."— Yatea  T.  Bnttrall  CTex.  (Zr. 
App.)  831. 

^ufdfarlousneM."— Scott     Taylor  (Mo.)  1149. 
•*Near.''-J.  W.  Kelly  ft  Co.  t.  State  (Tenn.) 
193. 

^'Negligence."— Vaughn  t.  Wm.  J.  Lemp  Brew- 
ing Co.  (Mo.  App.)  293. 

^et  value."~RoRe  v.  Franklin  Life  Ins.  Co. 
(Mo.  App.)  613. 

''Nonresident.'*— Loges  t.  City  of  Loaiaville 
(Ky.)  565. 

*Or."— J.  W.  Kelly  ft  Co.  v.  State  (Tenn.)  193. 
**Partner8hip."— Bowman  &  Cockrel  t.  Ed  Blan- 

ton  &  Co.  (Ky.)  1041. 
''Pending  suit  for  divorce."— Smith  v.  Smith 

(Mo.  App.)  312. 
••PhyBician  now  regiatered."— State  v.  Carson 

(Mo.)  587. 
"Presume."— Pearce  v.  State  (Ark.)  986. 
•"Prevailing  party."— SwofFord  Bros.  Dry  Goods 

Co.  T.  Randolph  (Mo.  App.)  2r)."». 
•Principals."— White  t.  State  (Tex.  Cr.  App.) 

790. 

*Troper    and    necessary.  "—Commonwealth  v. 

Louisville  Property  Co.  (Ky.)  413. 
-Troxlmjate  caQse."-/rexaa  &  N.  O.  R.  Co.  t. 

Murray  (Tex.  Civ.  App.)  496. 
•TE^ublic  sewer." — Sodthworth  v.  City  of  Glas- 
gow (Mo.)  im 
rPublic  ose.*^— Cloth  t.  Chicago.  R.  I.  ft  P.  Rj. 

Co.  (Ark.)  1005. 
''Purchasers."  aee  Public  Lands,  |  173. 
^'Requiring."— Planters*  Gin  Co.  v.  Washington 

(Ter.  Civ.  App.)  880. 
"Salary."— State  ex  rel.  Harrison  v.  Patterson 

(Mo.  App^Ua?. 
"Sale."— J.  W.  Kelly  ft  Co.  v.  State  (Tenn.) 

193. 

-•^fieduction."— State  v.  Thomas  (Mo.)  225. 
"Shall  go  out  of  office."— Fenn  v.  Reber  (Mo. 
App.)  627. 

"Special  acts.*'— McVeigh  v.  Chicago  Mill  ft 

Xamber  Co.  (Ark.)  638. 
""Special  demurrer."- Western  Union  Telegraph 

Co.  V.  Gates  (Tex.  Civ.  App.)  92. 
■"Special  venire."— Harrelson  v.   State  CTei. 

Cr.  App.)  783. 
-*^Bxe8."— Shihley      Ft.  Smith  ft  Van  Buren 

Dist.fArk.)  444. 
"Tax  forfeitures."— McVeigh  v.  Chicago  Mill  ft 

Lumber  Co.  (Ark.)  638. 
"Testamentary  mind."— Gmm  t.  Crum  (Ho.) 

107a 

"Theft."— Pickerell  v.  State  (Tex.  Or.  App.)  938. 
"Ti^^e."-J.  W.  Kelly  ft  Co.  t.  State  (Tenn.) 

'TTransfer."- McVeigh  Chicago  Hill  ft  Lum- 
ber Co.  (Ark.)  638. 

""Transportation  company,"  see  Carriers,  {  224. 

"Vacant,"- Agricultural  Ins.  of  Watertown,  N. 
T..  V.  Owens  (Tex.  Civ.  App.)  S28. 

•TVorkman."— Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  T.  LoTell's  Adm*r  (Ky.)  669. 


WORK  AND  UBOR. 

See  Master  and  Sevant 

Uens  on  real  property  for  mat  and  mataiiala, 
see  Hechanlca'  Liens. 

WOUNDS. 

Demonatratlve  evidence,  see  Evidence,  1 182. 

WRITING. 

Best  and  secondary  evidence,  see  Criminal  Law, 

f  888;  Bridence,  H  158-171. 
Documentary  evidence,  aee  CMmioal  Law,  | 

433  ;   Evidence.  JS  333^54. 
Necessity  and  sufficiency  to  constitute  convey 

ance  of  real  property,  see  Deeds,  {86. 
Necessity    and   suffit'iency    under   statute  of 

frauds,  see  Frauds,  Statute  of. 
Neceaaity  of  written  denial  of  gamlsbee's  an- 
swer, see  Qamlabment,  t  168. 
Necessity  of  written  atipniation  extending  time 

for  filing  brief  on  appeal,  see  Appeal  and  Br^ 

ror,  I  7W. 

Parol  or  other  extrinsic  evidence  affectinc 
writings,  see  Evidence,  if  428-465. 

Reduction  of  Instructions  to  writing,  see  Crim- 
inal Law,  §  804. 

Sufficiency  of  supplemental  abstract  on  appeal 
made  in  lead  pencil,  see  Appeal  and  Brror,  | 
590. 

WRITS. 

See  Process. 

Particular  icriU. 
See  Habeas  Corpus;  Mandamus;  Replevin. 
Of  certiorari,  see  Certiorari. 
Of  error,  see  Appeal  and  Error. 
Of  error  coram  nobis,  see  Criminal  Law,  | 
1139. 

Of  review,  see  Certiorari. 

WRITTEN  INSTRUMENTS. 

Acknowledgment  of,  see  Acknowledgment 
Best  and  secondary  evidence,  see  Criminal  Law, 

I  398:  Evidence.  {«  158-171. 
Delivery  as  escrow,  see  Escrows. 
Documentary  evidence,  see  Criminal  Law,  I 

433;  Evidence,  il  333-354. 
Forgery,  see  Forgery. 

Parol  or  other  extrinsic  evidence,  see  Evidence. 
81  423-465. 

Reformation,  see  Reformation  of  Instruments. 
Requisites  and  sufficiency  to  satisfy  statute  of 

frauds,  see  Frauds.  Statute  of,  f  116. 
Verification  of  pleadings  in  action  on  written 

instruments,  In  general,  see  Pleading,  1  291. 

Particular  cla$tea  of  imtrumenU. 

See  Assignments  for  Benefit  of  Creditors ; 
Chattel  Mortgages ;  Indictment  and  Informa- 
tion;  Insurance ;   Mortgages ;  Wills. 

Checks,  see  Banks  and  Banking,  |  138. 

Contracts  in  general,  see  Contracts. 

Deeds,  see  Deeds. 

WRONGFUL  ATTACHMENT. 

See  Attachment,  H  366-376. 

WRONGFUL  DEATH. 

See  Death,  »  1(^104. 

YEAR. 

Agreements  not  to  be  performed  within  one 

year,  see  Frauds,  Statute  of,  H  49-63. 
BlBtat^  for  years,  see  Landlord  and  Tenant 
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